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GRAND  RAPIDS  OLBCTTBIG  CO.  r. 
WALSH  MFG.  GO. 
iSnpnow  Court  of  Michigan.  Not.  21,  1905.) 

1.  PBIRCIPAI.  AlfD  AOBHT  —  AUTHORITT  OT 

AoBKT— Apfabbnt  Powkbs— Skcobi  Lna- 
TATions. 

A  third  person,  baring  ascertained  the  gen- 
eral character  and  acope  of  an  agency,  Is  au- 
thorized to  reir  on  the  agent's  liaTing  such 
powers  as  oaturallr  and  properly  belong  to  sacb 
an  agemg;,  and.  In  the  araence  of  circumstances 
patnbg  him  on  inqoir;,  is  not  bound  to  inouire 
for  secret  qualiflcatlona  or  limitations  of  the 
agent's  apparent  powers. 

[Ed.  Note^For  cases  in  point,  sea  vol.  4a 
Cent.  Dig.  Principal  and  Ag^H  029.  W, 
548.] 

2.  COBPCHUnONB  —  AUTHtHDTT  OT   AGKHTfl  — 

Question  fob  Jubt. 
Where  a  foreign  corporation  carried  on  an 
extensive  business  in  a  certain  town,  embracing 
a  large  heading  mill  and  auxiliary  lumber 
camps,  an  opera  house,  and  a  general  store,  em- 
ploying many  men,  all  of  which  was  under  the 

{:eneral  management  of  B.,  the  corporation's 
ocal  superintendent,  whether  he  had  apparent 
power  to  purchase  a  dynamo  necessary  for  the 
corporation's  lighting  plant,  costing  ow  f600^ 
was  for  the  jury. 

3.  New  Tbial  —  ABniroB  or  WrrifBSSES  — 
Dhjokncil 

After  a  suit  had  been  tried  InTolving  the 
authority  of  defeudaot's  local  Buperlntendent, 
whose  miereabouts  were  unknown  to  defendant 
at  the  time  of  the  trial,  defendant's  president 
directed  the  letter  to  him  in  relation  to  the  con- 
troversy, in  care  of  the  superintendent's  father, 
to  be  by  him  addressed  to  his  son,  whose  where- 
abouts were  thereupon  discovered.  Held,  that 
BDch  facts  did  npt  show  the  exercise  of  safficient 
dlllgeiwe  to  require  the  granting  of  a  new  trial 
in  order  that  the  superintendrait's  testimony 
might  be  obtained. 

Error  to  Glrcalt  Conrt,  Crawford  Ootin- 
ty;  Nelson  Sharpe.  Judge. 

Action  by  the  Grand  Baplds  Blectrlc 
Company  against  the  Walsh  Manofactnring 
Company.  From  a  Judgment  for  plaintiff, 
defendant  brings  error.  Affirmed. 

Argued  before  MOOBBt  C.  J.,  and  Mc- 
ALVAT.  GRANT,  BLAIR,  and  OSTRAN- 
DBR,  JJ. 

James  Donnelly,  for  appellant  Stoart  A 
Heald,  for  appellee. 

BLAIR,  J.   FhilntUt  If  a  Michigan  cor- 
poration, engaged  In  manufacturing  and 
lOSM.W^l 


dealing  In  electrical  supplies.  Defendant  is 
a  Pennsylvania  corporation,  engaged  In  the 
manufacture  of  varlons  kinds  of  cooperage 
stock,  with  branches  of  Its  business  located 
In  other  states;  one  branch  being  located  at 
Frederic  In  Crawford  county.  In  this  state. 
The  property  at  Frederic,  consisting  of '  a 
combined  saw  and  heading  mill,  was  par- 
chased  by  defendant  In  May,  1903,  and  was 
soon  thereafter  remodeled  and  converted 
Into  a  heading  mill  solely.  Mr.  J.  C.  Bdsall 
was  the  superintendent  of  the  old  mill,  and 
was  retained  by  defendant  as  Its  superin- 
tendent till  December  14,  1903,  when  he 
resigned  and  left  its  service.  Defendant  had 
a  large  plant  at  Frederic,  containing  an 
electric  ^namo,  which  was  In  the  plant 
when  purchased,  and  was  used  to  light  it 
Some  time  prior  to  November  6,  1903,  Ed- 
sall  called  upon  plaintiff's  superintendent 
at  Grand  Rapids,  presented  a  business  card 
of  defendant  company,  upon  which  was 
printed,  "Walsh  Manufacturing  Company,  J. 
G.  Edsall,  Superintendent"  and  wanted  to 
buy  a  40  K.  W.  260  volt  generator.  At  Bd- 
sall's  request  plalntlfTs  superintendent  wrote 
to  Croker- Wheeler  Company,  of  Ampere,  N. 
J.,  to  procure  It  and  communicated  their 
reply  to  Bdsall,  addressing  him  as  "J.  G. 
Bdsall,  Supt  Walsh  Mfg.  Co.,  Frederic, 
Mich.'*  Bdsall  had  stated  to  plalnUffB  supers 
Intendent  that  the  dynamo  was  to  be  used 
to  light  the  plant  of  the  Walsh  Manufactur- 
ing Company.  On  the  18th  of  November, 
1903,  Bdsall  wrote  the  following  order  for 
the  dynamo:  "To  Orand  Rapids  Blectrio 
Oompany :  Ship  to  Walsh  Manufacturing 
Com[>any,  Frederic,  Michigan,  J.  C.  Bdsall, 
Superintendent  Ship  freight  at  ooce,  term 
r^.  via  M.  G.  R.  R.  Please  ship  rush  the 
Orocker-Wheeler  dynamo  40  K-W  tSO  volt 
at  price  gvoted  $515.00  vMh  twitch  hoard  at 
tl0Z.OO;  also  let  me  know  if  you  oantend  me 
a  good  ioire  mar\  for  eapoeeA  work  and,  aUo 
a  Mm  man.  Respectfully  yours,  J.  O.  EdsalL" 
The  words  italicized  in  the  order  were  In 
writing;  the  remainder  were  printed.  Mr. 
J.  v.  Walsb,  president  of  the  company,  tes- 
tified with  reference  to  this  letterhead  as 
follows:  "Exhibit  I  Is  the  form  of  letter- 
head used  by  our  firm  at  Frederic.   It  was 
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printed  In  Pittsburg,  Pa.  Q.  And  It  was 
by  the  authority  of  yonr  company  that  these 
words  here,  J.  C.  Edsall,  Superintendent, 
were  printed  npon  there?  A.  Yes.  Q.  And 
your  stationer;  ^r  yonr  correspondence 
and  boBiness  there  at  Frederic  were  general* 
]y  printed  in  that  way,  hia  name  appear- 
ing BB  superintendent  upon  the  letterheads, 
billheads,  and  orderheads?  A.  Covering  Fred- 
eric? Q.  Yes,  coTerlng  Frederic  alone?  A. 
Yes,  sir;  that  la  the  case  with  all  of  our 
superintendents  with  all  our  mills.  Q.  Yes, 
sir ;  and  yonr  superintendents  are  required  to 
use  that  stationery  in  conducting  your  busi- 
ness there?  A.  Yes,  sir."  Upon  receipt  of 
this  order,  plaintiff  at  once  telegropbed  the 
factory  to  ship  the  machine  as  soon  as  pos- 
sible. NoTember  28th  Edsall  sent  the  fol- 
lowing tel^am:  "Frederic,  Mich.,  Not. 
28th,  1903.  Grand  Rapids  Electric  Company, 
Grand  Rapids,  Mich.  Change  our  order  for 
dynamo  from  direct  current  to  alternating 
current  See  letter.  [Signed]  Walsh  Manu- 
facturing Company."  Plaintiff  notified  the 
factory,  but  received  a  reply  that  the  ma- 
chine had  been  shipped  and  order  could  not 
be  canceled.  Upon  the  arrival  of  the  dyna- 
mo, the  defendant  refused  to  receive  it,  on 
the  ground  that  Edsall  had  no  authority  to 
order  It  In  its  behalf,  and  caused  It  to  be 
shipped  to  plaintiff,  who  stored  it  subject  to 
defendant's  order,  and  brought  this  salt  for 
the  contract  price. 

The  principal  question  in  the  case  is 
whether  there  was  any  evidence  which  would 
warrant  a  finding  that  Edsall  had  sufficient 
authority  to  bind  defendant  by  the  contract 
which  he  undertook  to  make  for  It  Mr. 
Henry,  the  plaintlfFs  superintendent  tes- 
tified: "All  I  know  of  the  authority  of 
J,  0.  Edsall  to  act  as  agent  for  the  Walsh 
Manufacturing  Company  in  making  this  pur- 
chase  was  bis  own  representations  to  me 
and  the  business  card  he  presented.  I  made 
no  further  Investigation."  It  does  not  ap- 
pear from  the  record  that  any  such  Investi- 
gation was  made  by  any  one  In  plaintiff's 
behalf,  or  that  it  had  any  other  knowledge 
of  defendant's  business  or  Edsall's  con- 
nection therewith,  except  that  gained  from 
Bdaalt  and  the  reports  of  the  commercial 
agencies.  It  is  conceded  that  Edsall  had  no 
express  authority  to  make  this  particular 
puTchaae,  and  the  evidence  fairly  negatives 
such  anthoTlt7  as  between  himself  and  his 
company,  but  ettabllshes  that  the  company 
bad  expressly  prohibited  the  making  of 
such  a  contract  This  prohibition  was,  how- 
ever,  known  only  to  himself  and  tbe  com- 
pany. James  E.  Spencer,  a  witness  for 
plaintiff,  testified  that  he  was  a  printer 
residing  at  Frederic;  that  President  Walsh 
told  him  that  Edsall  was  superintendent  and 
general  manager  of  the  company.  "My  deal- 
li^  with  the  company  were  through  Mr.  Ed- 
aalL  I  did  service  for  them,  and  rendered  bill 
therefor  and  received  pay.  Transacted  that 
business  with  Mr.  Bdaall.   Mr.  Edsall  severed 


bis  connections  with  tiie  Walsh  Hannfactur- 
Ing  Company  as  superintendent  some  time  in 
December,  1903;  the  latter  part  of  that 
month.  Up  to  that  time,  he  acted  in  the 
capacity  of  superintendent  and  general 
manager.  Mr.  Edsall.  as  superintendent  of 
the  Walsh  Manufacturing  Company,  hired 
and  dischaiged  men.  Some  of  the  men  were 
working  in  the  mill  and  some  in  the  camps 
and  store;  and  he  also  was  overseer  of  tbe 
business — the  mercantile  business,  timber 
business,  and  mill  business.  They  established 
a  genera]  store  there.  He  looked  after  that 
and  he  hired  and  dlscha^ed  men  that  work- 
ed around  their  business  at  Frederic.  The 
work  I  did  for  the  Walsh  Manufacturing 
Company  at  Frederic  was  printing — Job 
printing  and  advertising.  This  was  done  for 
the  Frederic  branch  of  the  Walsh  Manu- 
facturing Company.  The  printing  was  bill- 
heads, letterheads,  and  cards.  I  haven't 
any  of  them  here.  I  always  made  my  bills 
out  in  the  name  of  the  Walsh  Manufacture 
ing  Company,  and  most  generally  gave  them 
to  Mr.  Edsall  himself,  and  I  got  paid.  Mr. 
Edsall  himself  paid  for  printing  similar  to 
those  exhibits.  I  generally  rendered  my 
bills  to  Mr.  Edsall,  and  he  paid  me  him- 
self. I  was  paid  in  currency  at  the  mill 
office  or  store.  At  the  mill  they  employed 
forty  or  fifty  hands;  at  the  store  almut  a 
dosen  at  one  time.  I  don't  know  how  many 
they  employed  In  the  woods.  They  cut 
some  of  tbe  Ic^  out  themselvee.  I  know 
of  their  having  only  one  camp.  Tbe  six 
papers  fastened  together  marked  'Exhibit 
Six'  were  printed  In  my  office,  at  the  re- 
quest of  J.  G.  Edsall,  for  the  Wahdi  Manu- 
facturing Company,  and  were  paid  for  by  the 
Walsh  Manufacturing  Company.  [Offered  in 
evidence.]  I  know  what  some  of  those  were 
used  for.  What  are  called  the  stock  reports 
and  the  blanks  for  orders  to  be  filled  out  for 
labor,  etc.,  were  used  in  connection  with  the 
mills  and  camps.  Mr.  Donnelly:  Do  you 
know  anything  about  the  superintendent? 
Do  you  know  whether  it  is  Identical  with  the 
Walsh  Manufacturing  Company  or  another 
superintendent?  A.  It  Is  njanaged  by  the 
same  man.  I  couldn't  answer  as  to  who 
owns  It.  I  got  my  pay  Immediately  upon 
presenting  my  bill,  In  cash."  President 
Walsh  testified:  "We  had  a  dynamo  In  our 
mill  at  Frederic  at  or  about  the  time  that  this 
purchase  was  made.  Q.  State  whether  or 
not  that  dynamo  answered  the  purpose  of 
that  mill?  A.  It  did.  During  the  time  Mr. 
Edsall  was  supei:lntendent  looking  after  our 
business,  myself  or  some  other  member  of 
the  company,  for  the  purpose  of  looking 
after  our  business,  would  go  to  Frederic 
every  three  or  four  we^.  We  have  a 
general  superintendent  of  our  Michigan  busi- 
ness. Our  Michigan  business  is  in  Marlon 
and  Frederic,  Mich.  We  had  another  supe- 
rior overseer  at  that  time  over  all  these 
various  business  locations.  He  wasn't  over 
there  very  much;  about  thirty  or  forty  day* 
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of  Mr.  Ed3aII*8  time.  Latterly  he  left  for 
other  polnte.  While  Mr.  Edsall  was  In 
charge  of  onr  business,  be  sold  notblng,  only 
■wbat  be  knew  of  his  actions — what  had 
been  previously  anthorlzed.  He  sold  no 
timber  or  products  of  lumber  from  our  mill 
at  any  time,  except  we  knew  of  It,  or  had 
prerloiHly  authorized  It  We  send  money  by 
express  to  Frederic  to  meet  these  reports. 
Mr.  Edsall  was  paid  by  the  month,  ana 
recelTed  Toncben  for  his  salary  separate 
from  the  rest,  according  to  our  agreement 
with  him.  His  capacity  la  to  (^^erate  the 
mlU,  hire  and  discbarge  men.  If  there  is  a 
matter  of  importance  cornea  op.  it  goes  to  the 
management  or  the  general  snperlntendent. 
R.  B.  Sayera  la  our  general  superintendent 
He  had  full  charge  of  the  operations  of  all 
mills.  The  Walsh  Manufacturing  Company 
bas  direct  management  of  the  badness  all 
over  the  country.  Then  we  have  a  general 
superintendent  who  had  charge  of  certain 
branches  of  onr  business  In  the  West.  We 
have  other  men  In  the  East  In  similar 
capacl^.  One  who  has  oijr  East  business 
has  charge  of  our  stave  mills,  and  another 
In  the  West  Under  these  general  superln- 
t«identa  come  the  superintendents  In  each  of 
the  particular  branchea.  The  first  then  in 
authority  would  be  the  Walsh  Manufacturing 
Company,  then  next,  the  general  superintend- 
ent then  Mr.  Bdsall,  superintendent  of  the 
Frederic  or  particular  branch." 

Defendants  counsel  contend  that  a  party 
dealing  with  an  agrait  Is  bound  to  Inquire  into 
the  extent  of  his  authority.  Ignorance  of 
which  is  no  excuse.  This  Is  undoubtedly  a 
correct  statement  of  a  general  principle  of  the 
law  of  acewT.  trat  this  rule  is  not  to  be  ap- 
plied without  qoallflcatlons  and  under  all 
clrcnmslBnees.  It  Is  equally  well  settled 
that  Iiaving  ascertained  the  general  charac- 
ter or  aoope  of  the  agency,  the  party  Is  au- 
thorised to  rely  upcm  the  agent's  having  such 
powers  as  naturally  and  properly  belong  to 
such  duracter,  and,  in  the  absence  of  dr- 
cnmstanoei  putting  him  ttpon  inquiry.  Is  not 
bound  to  inquire  for  secret  qualifications  or 
limitations  of  the  apparent  powers  of  the 
agent  IngUab  t.  Ayer,  70  Mich.  &ie.  44  N.  W. 
M2;  AlllB  T.  Yolgt  90  Mich.  125,  61  N.  W. 
190;  Anstrfan  ft  Ca  T.  Springer,  94  Mtch. 
848,  M  N.  W.  00,  84  Am.  St  Bep.  8S0.  The 
legitimate  powers  of  a  general  agent  In  the 
absence  of  known  limitations,  most  d^>end 
largely  iqion  the  drcnmstancea  of  each  par- 
ticular cas^  and  nsnally  presott  questions 
of  fact  for  the  determination  of  a  Ju^.  The 
aroarent  right  of  the  superintendent  and  gen- 
eral manager  of  a  small  buainess  to  make  a 
purchaae  of  machinery  costing  over  $600 
ml^t  be  qnite  different  from  the  right  of 
the  siQterlntendent  of  a  large  businesa  to 
make  Uie  same  expmditnre.  The  defendant 
compaity  was  a  foreign  corporation,  carrying 
on.  through  Edaall,  as  ita  local  representative, 
csteDtfTe  business  enterprises  at  Frederic, 
nmlstlng  ot  a  large  heading  mill  and  auxil- 


iary lumber  camps,  an  opera  house,  and  a  gen- 
eral store,  employing  many  men,  of  all  of 
which,  as  we  understand  the  record,  Edsall 
was  the  superintendent  and  general  manager. 
We  do  not  think  It  can  be  said,  as  a  matter 
of  law,  that  the  purchase  of  the  dynamo 
which  was  necessary  for  the  lighting  of  the 
plant  was  so  clearly  outside  of  the  apparent 
powers  with  which  defendant  had  clothed 
Edsall  as  to  Justly  the  court  In  directing  a 
verdict  for  defendant  We  therefore  think 
that  the  court  committed  no  error  In  submit- 
ting the  question  to  the  Jury. 

Error  is  also  assigned  upon  the  refusal 
of  the  court  to  grant  defendant's  motion  for 
a  new  trial,  which  Is  properly  before  us  for 
review.  The  only  point  presented  by  the  mo- 
tion, not  already  disposed  of  by  this  opinion, 
which  we  deem  worthy  of  consideration,  is 
the  fourteenth  ground  of  the  motion:  "Be- 
cause the  whereabouts  of  J.  C  Edsall  has 
been  ascertained,  and  it  Is  believed  that  he 
can  be  secured  as  a  witness  on  a  retrial  of 
said  cause,  or  his  deposition  taken  for  use 
on  such  a  retrial."  We  do  not  think  there 
was  a  sufficient  showing  of  diligence  In  en- 
deavoring to  procure  the  attendance  of  Bd- 
sall to  require  tbe  trial  Judge  to  grant  the  mo- 
tion on  this  ground.  Canfleld  v.  City  of  Jack- 
son, 112  Mich.  120,  70  N.  W.  444.  In  that  case 
the  facts,  which  are  not  set  forth  in  the  r^wrt 
cited,  were  substantially,  aa  stated  by  the 
trial  judge,  as  follows:  "That  at  the  trial 
It  first  appeared  that  when  plaintiff  fell  upon 
the  sidewalk,  a  one-armed  man,  who  was 
driving  along  the  street  ome  to  her  assist- 
ance, but  that  this  man  could  not  be  fbund; 
his  name  could  sot  be  ascotained.  He  was 
not  produced  on  the  trial  by  elthor  party. 
That  after  the  trial,  and  on  February  9th. 
the  defendant's  attorney  published  a  notice  in 
the  Jackson  dally  papers,  asking  said  party, 
whoever  he  might  be,  to  call  upon  the  mayor 
or  chief  of  police  of  the  defendant  or  ite 
attorneys,  and  that,  as  a  result  of  such  publi- 
cation, the  Joseph  T.  Butler,  whose  affidavit 
is  made  the  basis  of  this  action,  called  upon 
defendant's  attorney  Fdnruary  18;  1886,  and 
made  such  affidavit  Mr.  ButlOT*s  teatlm<my 
would  go  to  the  two  prlndinl  questions, 
whether  there,  was  a  hole  in  the  sidewalk, 
and  It  was  thereby  rendered  out  of  repair, 
as  claimed  by  plaintiff,  and  wheth^  the  plain- 
tiff was  actually  injured  by  falling  at  said 
hol&  Probably,  bis  testimony  would  also 
dispute,  and  so  weakoi,  to  a  greater  ae  less 
extent  the  testimony  of  plaintiff  and  her 
witnesses  to  these  two  propositions,  and  that 
botti  of  these  i^rlndpal  questions  were  of  the 
very  substance  of  the  Issue  as  made  on  the 
pleadings ;  and  this  must  have  been  ^iparent 
to  the  defendant  as  soon  as  the  declaration 
was  served,  which  appean^  by  tt»  return  of 
the  sheriff,  to  have  been  August  2,  1894. 
The  duty  of  the  parties  In  preparing  for  the 
trial  thoeof  attached  witti  the  declaration 
so  served,  and  it  became  the  defendant's  legal 
duty  to  exercise  diligence  from  that  time  to 
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prepare  for  the  trial  upon  these  two  ques- 
tions. In  my  Judgment,  It  cannot  be  said 
that  the  defendant  has  performed  that  duty 
nnder  the  drcmnatances  of  the  case  as  above 
stated;  and  to  Illustrate  the  tmth  of  this,  it 
may  be  observed  that,  if  the  same  course 
which  was  pursued  had  been  resorted  to 
earlier  In  the  history  of  this  case,  it  is  not 
onreaaonable  to  suppose  that  Mr.  Butler  could 
have  been  discovered  and  produced  npon  the 
trial."  In  the  case  at  bar  the  showing  made 
by  President  Walsh  on  October  18,  1004,  Is 
that  the  case  was  tried  on  the  19th  and  20th 
of  September,  1904,  and  that  "on  or  about 
October  1,  1904,  he  wrote  a  letter  to  J.  O. 
Edsall,  from  Plttsbui^,  Pa.,  in  relation  to 
his  action  In  the  purchase  of  a  dynamo  from 
the  flbove>named  plaintiff,  which  dynamo  Is 
the  subject  of  the  above  suit,  and  sent  the 
letter  to  L.  G.  Williams,  Frederic,  Michigan, 
and  requested  bim  to  take  the  letter  to  the 
father  of  J.  O.  Edsall,  wbo  resides  at  Fred- 
eric, Michigan,  and  have  the  father  of  J.  O. 
Edsall  address  and  send  the  letter  to  bis  son, 
J.  O.  Edsall,  whose  whereabonts  at  that  time 
were  unknown  to  deponent;  and  that  de- 
ponent received  a  reply  to  his  said  letter  from 
said  J.  C.  Edsall,  dated  at  Groveton,  Texas, 
on  the  9th  Inet"  etc. 

We  have  examined  the  other  assignments  of 
error  not  covered  hereinbefore,  and  find  than 
without  Buffl(dait  mwit  to  require  farthra 
discussion. 

The  Judgment  la  affirmed. 


ATTORNEY  GENERAL  ex  tel.  HOOPER, 

Pros.  Atty.,  v.  LOOMIS. 
(Snpreme  Goort  of  Michigan.   Oct  81,  190S.) 

1.  Statutes— Tma  or  Act. 

Acta  1906,  No.  70,  entitled  **Ad  act  to 
amend"  a  city  charter,  is  not  in  violation  of 
Const  -art  4,  S  20,  providing  that  no  law  shall 
embrace  more  than  one  subject  which  shall  be 
expressed  in  its  title,  thougli  it  nodertakes  to 
establish  a  mnnicipal  court  discontinue  justice 
courts  in  the  city,  aod  to  limit  the  number,  de- 
fine the  duties,  and  fix  the  compensation  ot  con- 
stables within  the  city. 

[Ed.  Note. — For  cases  in  point  see  vol.  44, 
Cent  Dig.  Statutes,  §§  126.  183.] 

2.  SaUB — ^AlCEimMENT — BEPUBLICATIOIf. 

Acta  1906,  No.  70,  to  amend  a  city  charter, 
by  establistiing  a  municipal  court  ana  limiting 
the  number,  defining  the  duties,  and  fixing  the 
compensation  of  constables,  does  not  undertake 
to  amend  the  general  laws  of  the  state  relative 
to  Justice  courts  or  constables,  within  Const 
art  4,  t  25,  providing  that  no  law  shall  be 
amended  except  by  re-enacting  and  republishing 
at  length  the  sections  amended. 

3.  Saux. 

Acta  1006,  No.  70,  to  amend  a  cl^  charter, 
setting  out  at  length  the  sections  which  are  in 
fact  amended.  Is  aufficient  withont  the  re-enact- 
ment of  sections  which  may  be  amended  by  im- 
plication. 

4.  Justices  of  the  Peace — ^Nuhbbb  nv  Cities. 

Const,  art  6,  S  17i  providing  tliat  there 
flhall  be  not  exceeding  four  Justices  of  the  peace 
in  each  organized  township,  and  the  Legislature 
may  increase  the  number  of  justices  iu  cities, 
does  not  fix  the  minimum  aomDer  of  justices  in 
citlei. 


6.  GouBxs — HumoiPAX.   Ooubts  —  Juaisoic- 

TttOt. 

Const  art  6,  I  18,  prescribfaig  the  jurisdie- 
tlon  of  justices  of  the  peace,  does  not  prohibit 
the  Legislature  from  giving  to  municipal  courts 
the  jurisdiction  there  givw  to  justices  of  the 
peaces 

6.  Judges— CaxATioir  or  OrrrcE— Poweb  or 

Lbgislatube. 

Const  art  fL  i  10,  providing  that  judgea 
of  the  Snpreme  Court  clrcnlt  juoges,  and  jus- 
tices of  the  peace  ahall  be  conservators  of  tha 
peace  wltUn  their  respective  jurlsdietioiiB,  does 
not  ivevent  the  Legislature  from  making  oth^ 
officers  conservators  of  the  peace. 

7.  Justices  or  the  Peace— AppoinTUEiiT. 

Acts  1806,  Na  70,  providing  lot  tiie  ai>- 
pointment  of  an  associate  judge  of  a  municipal 
court  liaving  no  powers,  duties,  or  jurisdiction, 
except  when  there  ahall  be  a  vacancy  in  the  of- 
fice of  the  judge,  or  when  the  judge  shall  b% 
unable  to  perform  the  duties  of  the  office,  or 
when  justice  demands  and  to  avoid  delay,  tho 
judge  deems  It  expedient  and  constitntlng  him 
ex  officio  a  Justice  of  the  peace,  cannot  be  sus- 
tained aa  a  provision  for  the  appointment  oC 
a  Justice  of  the  peace. 

8.  Statutes— Pabtiai.  IWAunnT— Enmcr. 

Acts  1905,  No.  70,  to. amend  a  dty  charter, 

Sirovidea  for  the -appointment  of  a  municipal 
ndge  and  of  an  associate  Judge,  constituted  ex 
officio  a  Justice  of  the  peace ;  the  powers  and 
juriadiction  of  the  latter  to  be  exercised  only  at 
the  discretion  of  the  former.  Held,  that  the  in- 
validity of  the  provision  for  the  associate  judge 
subjecting  Ms  powers  to  the  will  of  the  then 
judge  renden  the  entire  act  invalid,  as  a  provi- 
sion for  limitation  of  the  number  of  jnstloes  of 
the  peace  In  the  city. 

0.  COUBTS— BnABLlSBlCXlIT— POWIB  CV  LBO- 

ISLATURE. 

Acta  1906,  No.  70,  to  amend  a  city  charter, 
establishing  a  court  whose  Jurisdiction  is  not 
limited  by  the  boundaries  of  the  city,  cannot  bo 
sustained  as  a  provisim  for  the  establishment 
of  a  municipal  court,  though  that  name  is  used 
In  the  act 

Quo  warranto  by  the  Attorney  General,  on 
the  relation  of  Joseph  L.  Hooper,  prosecuting 
attorney,  against  Fred  W.  Loom  Is,  to  de- 
termine bis  right  to  an  office.  Judgment  of 
ouster  granted. 

Argued  before  MOORE,  0.  J.,  and  GRANT, 
McALVAT,  OSTRANDER,  and  HOOKER,  JJ. 

John  E.  Bird,  Atty  Gen.,  and  Joseph  L. 
Hooper,  Pros.  Att;.,  for  relator.  Fred  W. 
Loomls  (O.  8.  Clark,  of  counsel),  for  re- 
spondent 

OSTRANDER,  J.  At  Its  1905  session  the 
Legislature  enacted  and  gave  Immediate  ef- 
fect to  an  act  which  is  set  out  at  length  in  a 
note  to  this  opinion.*  Latw,  at  the  same 
session,  another  act  was  passed  and  given 
immediate  effect  which  declares  of  the  act 
first  referred  to  that  the  court  therein  pro- 
vided for  "was  Intended  to  and  is  hereby 
declared  to  have  all  the  authority,  powers  and 
Jurisdiction  of  Justices  of  the  peace,  and  the 
municipal  Judge  provided  for  therein,  to- 
gether with  the  associate  judge  when  acting 
In  his  place  and  stead,  was  Intended  to  be  and 
is  hereby  declared  to  be  and  constitute,  ex 
officio,  a  Justice  of  the  peace."  Respondent 
has  been  duly  elected  to  office  under  the  pro- 
visions of  this  legislation  and  has  qualifled. 

*Bm  BOts  at  sod  ot  ease. 

Digitized  by  Google 


MIcb.) 


ATTORNET  QENEBAL' t.  LOOMIS. 


6 


By  an  tnfonnatlon  In  the  nature  of  a  quo 
-warranto,  tbe  Attorney  General  attacks  re- 
BpondenfB  right  to  the  office,  claiming  that 
the  legislation  Is  InTalld.  The  objections  to 
the  legislation,  Bpedfled  In  tbe  replication 
and  considered  In  the  briefs,  are:  "(1)  The 
said  Act  No.  70  Is  void  because  it  embraces 
.more  than  one  object.  In  that  It  undertakes 
to  establish  a  municipal  court,  and  to  discon- 
tinue justice  courts,  in  said  city  of  Battle 
Creek,  and  seeks  to  limit  the  number,  define 
the  duties,  and  fix  the  compensatioD  of  con- 
stables within  said  city,  contrary  to  section  20 
of  article  4  of  the  Constitution  of  this  stata 
It  undertakes  to  revise,  alter,  and  amend 
the  general  laws  of  tbe  state  relative  to  Jus- 
tice courts  and  Justices  of  the  peace,  without 
referring  to  the  laws  so  sought  to  be  revised, 
altered,  or  amended,  or  re-enacting  or  pub- 
lishing tbe  same,  contrary  to  section  2S  of 
article  4  of  tbe  Constitution.  (S)  It  nndei^ 
takes  to  abolish  tbe  office  of  Justices  of  the 
peace,  so  long  established  within  tbe  city  of 
Battle  Greek,  and  to  decrease  the  number  of 
justices  of  tbe  peace  within  said  dty,  con- 
trary to  section  17  ^f  article  6  of  tbe  Constitu- 
tion. (4)  It  undertakes  to  confer  upon  said 
municipal  court  powers  beyond  the  limits  of 
said  dty,  and  to  give  It  Jurisdiction  over 
things  b^ond  the  limits  of  said  city,  not  per- 
taining to  municipal  affairs.  (5)  It  under- 
takes to  confer  upon  said  mimlcipal  court  the 
powers  exclusively  belonging  to  Justice 
courts,  contrary  to  section  18  of  article  6  of 
tbe  Constitution.  (6)  It  undertakes  to  make 
the  Judge  and  tbe  associate  Judge  of  said 
muuldpal  court  conservators  of  the  peace, 
contrary  to  section  19  of  article  6  of  the  Oon- 
Btltntlon.  (7)  It  undertakes  to  alter,  revise, 
and  amend  the  general  laws  of  tbe  state  rela- 
tive to  constables  and  their  powers,  duties, 
and  compensation,  without  re-enacting  or 
publishing  tbe  same,  as  required  by  section 
25  of  article  4  of  tbe  Constitution.  (8)  It  un- 
dertakes to  alter,  revise,  and  amend  many 
sections  of  the  charter  of  said  dty  without  re- 
enacting  or  publishing  tbe  same.  Belator  far- 
ther alleges  that  said  Act  No.  845  Is  void  be- 
cause it  undertakes  to  alter,  revise,  and  amend 
many  sections  of  said  Act  No.  70,  and  many 
sections  of  tbe  charter  of  said  city  of  Battle 
Creek,  and  many  acts  and  sections  of  the  gen- 
eral laws  of  the  state  of  Michigan,  without 
re-enacting  or  pubUsbli^  tbe  same,  as  re- 
quired by  section  20  of  article  4  of  the  Con- 
stitution." 

If  WG  confined  ourselves  strictly  to  tbe  ob- 
jections specified,  It  Is  probable  that  each  of 
them  might  be  well  answered.  The  ob- 
jections based  upon  tbe  title  of  tbe  act  are 
not  well  taken.  In  substance  and  ^ect. 
the  act  is  entitled  an  act  to  amend  the  charter 
of  the  city  of  Battle  Creek.  The  particular 
Bections  of  the  old  charter  which  are  amended 
and  the  sections  added  are  stated,  and  the 
general  purpose  of  the  amendatory  law  is  set 
oat  It  IB  Boffldeait  to  refer  upon  this  point 
to  tbe  remsotDlDs  of  this  court  In  People  t. 


Mahaney,  13  Mich.  481,  494;  Underwood  v. 
McDuffee,  15  Mich.  361,  367,  98  Am.  Dec.  194. 
See,  also.  People  v.  Hurst,  41  Mich.  328, 1 N.  W. 
1027 ;  Atty.  Gen.  v.  Amos,  60  Mich.  372,  27  N. 
W.  671.  The  second  and  seventh  objections 
are  bad.  Tb^  are  answered  by  saying  that 
the  law  In  question  does  not  undertake  to 
revise,  alter,  or  amend  any  general  law  or 
genera)  laws  of  the  state.  See,  also.  People 
V.  Mahaney,  13  Mich.  496.  Tbe  eighth  ob- 
jection Is  not  well  made.  The  sections  of  tbe 
old  charts  which  are  In  fact  amended  are  re- 
enacted  at  length.  If  it  Is  Intended  by  the 
objection  to  say  that  other  sections  are  by 
implication  amended,  the  authority  above 
cited  is  controlling  of  the  point.  As  to  the 
third  objection,  we  do  not  find  In  section  17, 
art  6,  of  tbe  Constitution,  any  rule  fixing  the 
minimum  number  of  Justices  in  dties;  nor. 
fifth  objection,  do  we  find  In  section  18,  art. 
6,  anything  prohibltlfig  tbe  Legislature  from 
giving  to  munidpal  courts  such  jurisdiction  as 
Is  there  given  to  justices  of  the  peace.  Tbe 
fact  that  section  19,  art.  6,  makes  certain  of- 
ficers conservators  of  the  peace  within  their 
respective  Jurisdictions,  cannot  be  held  to  pre- 
vent the  L^slature  from  making  other  of- 
ficers conservators  of  the  peace.  It  is  true 
that  the  power  to  examine  and  commit  per- 
sons charged  with  crimes  not  cognizable  by 
a  justice  of  tbe  peace  belongs  to  tbe  duties  of 
a  conservator  of  the  peace.  Allor  v.  Wayne 
Auditors,  43  MIcb.  76,  4  N.  W.  492.  See,  al- 
so, Daniels  v.  People,  6  Mich.  881.  And  an 
act  depriving  justices  of  tbe  peace  of  a  city 
of  Jurisdiction  as  conservators  of  the  peace, 
as  such  jurisdiction  was  held  and  recognized 
when  tbe  Constitution  of  1850  took  effect,  has 
been  held  to  be  void.  AverlU  v.  Perrott,  74 
Mich.  296.  41  N.  W.  929.  The  act  before  us 
does  not  attempt  to  deprive  any  justice  of  the 
peace  of  Jurisdiction,  whether  conferred  by 
the  Constitution  or  by  statute.  As  to  the 
fourth  objection  made.  It  might  be  answered 
that  the  proviso  to  section  8,  c.  23,  might  be 
eliminated  from  the  act,  leaving  the  remain- 
der to  stand  as  a  valid  and  workable  en- 
actment 

It  is  apparent  however,  that  it  Is  sought 
In  this  case  to  present  a  larger  question,  in- 
dicated, but  not  formulated.  In  the  specific 
objections  made,  and  one  of  considerable  pub- 
lic importance.  The  purpose  of  the  Le^s- 
lature  in  making  the  amendmeuts  to  the  char- 
ter of  Battle  Creek  Is  plain.  A  reference  to 
section  1  of  chapter  3  of  the  charter,  as  It  is 
found  In  Act  No.  430,  p.  294,  of  the  Local 
Acts  of  1899,  shows  that  among  the  officers 
whose  election  is  there  provided  for  are  four 
justices  of  the  peace.  The  amendments  we 
are  considering  do  not  provide  for  tbe  elec- 
tion of  any  justices  of  the  peace,  and,  while, 
not  attempting  to  vacate  the  offices  of  thoso 
now  serving,  makes  no  provision  for  filling 
the  offices  when  the  terms  of  present  In- 
cumbents shall  have  expired.  In  effect  the 
amendments  are  intended  to  supply  a  single 
court  and  Judges  thereof  with  a  jurlidlctioD, 
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aa  to  SDbJecti  and  amonntB  iBTolTed,  within 
tbe  Bmfta  of  oowtitatioDal  JnladictlaB  of  a 
jartlee  of  the  peaee;  to  do  the  bwriiw  hen- 
totae  done  bj  Um  inatlcea  of  tlie  peace  In 
tbe  ett7  of  Battle  Creek,  and  to  p«j  tbe 
Jadses  a  aalaty.  To  come  OtsweOy  at  tbe 
real  point  In  controTeraj',  It  la :  Can  the  les- 
Matloa  be  anatalnwi,  either  (1)  aa  a  pro- 
Tliloa  Cor  HmiHiig  the  nomber  irt  JoaUcea  of 
tbe  peace  In  Battle  Creek,  or  (2)  aa  an  act 
creatine  >  anrntcipal  court?  It  la  not  eon- 
toided  that  the  LcsMatore  may  not  conadtii* 
tlonallj  piorlde  tbr  a  aln^  Joatlee  In  dtlea. 
Tbere  Is  an  expicaa  constitutkmal  prorlslon 
for  creatine  municipal  oomts.  It  Is  manifest, 
howew,  thatflMce  la  a  eonslderabledlffereDoe 
betireen  limiting.  In  a  conunonlty,  tbe  number 
cuMaUmUunal  Jodldal  oAcera  wbo  shall 
ezcrclae  cuusUtntSonsI  and  other  poms  and 
creating  a  court  liar  municipal  poiposea. 

1.  Tbe  act  does  not  ^OTide  tor  the  dectka 
of  a  Jvatloe  oC  tbe  peace  eo  nondne.  It  doea 
confer  upon  the  jvdgea.  and  tbe  court  created, 
the  Jurisdiction  nt  a  justice  4rt  the  peace  to 
dTll  and  in  criminal  mattcta,  together  with 
an  extended  Jnriadlcthm  stated  to  the  proTtso 
to  section  8^  c  2S.  In  riew  of  tbededaratory 
met,  it  might  be  held  that  the  leglalatlon 
could  be  glTsn  effect  aa  a  ^TlalMi  tar  a 
aingle  Jnatlce  at  the  peace*  If  It  woe  not  for 
tbe  fnrdier  prorlskms  coocernlng  the  elec- 
tim  and  dutlea  of  an  aaaodate  Jodg&  It  la 
provided  that  tbe  assodate  Judge  shall  have 
no  powers,  duties,  or  Jurisdiction,  except  only 
at  sDcta  times  and  to  audi  caaea  aa  there 
shall  be  a  vacant  in  tlie  ofllce  of  the  said 
Judge,  or  when  said  Jndge  shall  be  unable  to 
perform  tbe  dntlaa  of  his  said  office,  or  when 
Jnstlee  demanda  and.  to  avoid  delay,  the 
Judge  deems  It  expedient  We  cannot  say. 
reasonably,  that  tbe  act  means  to  provide 
Cor  two  Justices  of  tbe  peace,  because  a  Jna- 
tlce of  tbe  peace  Is  clothed,  by  virtue  of  his 
election  to  office,  with  powers  which  are  not 
subject  to  be  ezwdaed  or  refused  exerdse 
at  the  will  of  acane  other  Justice  of  tbe  peace, 
or  aasnmed  and  dlacarded  aa  tbe  absence  or 
sIchDcss  of  another  Justice  msy  reqnire.  In 
view  of  all  of  the  prorlsions  of  tbe  act,  we 
cannot  aasnme  that  the  Legislature  would 
have  passed  It  with  tbe  provisions  concerning 
the  aasodate  judge  and  the  Jurisdiction  of  tbe 
court  fxnittod.  and.  taking  tbe  act  aa  a  whole, 
we  cannot  snstato  tbe  legislatKm  as  Intended 
merely  to  limit  the  number  of  Justices  of  ttw 
peace  to  tbe  dty  of  Battle  Greek. 

2.  It  la  true  the  title  of  tbe  act  annotmces 
the  purpose  to  be  to  establish  and  provide 
a  mnnidpal  coort,  but  we  are  obliged  to  test 
tbe  purpose  <tf  tbe  act,  not  by  ita  title  alone, 
but  Iv  tbe  body  of  flie  act  as  welL  Tbere 
Is  also  tobeenisldered,  as  declaratory  of  tbe 
leglatotlTe  totmt,  the  anbseqoent  act.  It  la 
clear  ttiat  the  court  was  not  established  to 
rdleve  easting  conrte.  Tbe  Jurisdiction  of 
flie  court  la  In  no  manner  Umlted  by  the 
boundaries  ni  ttie  dty.  The  court  serves 
no  municipal  purpose  aa  distinguished  from 


a  general  pnbUc  purpose,  «cqit  in  flw  ezer- 
dae  of  JnrtodlctSon  under  the  prarlalons  of 
aectlottS  of  cbapterSL  It  was  aald  by  Mr. 
Jnatteo  Gampbdi  speaking  fivHw  eourt;  In 
Allor  T.  Wayne  County  Auditors:  **Tbe 
power  of  Jnstlcea  of  tlie  peace  to  txj  ctrll 
causes  Is  so  fixed  by  tbe  Gonetltutlou  that 
tli^  are  abminttij  neoeaaaiy  maglsfcmtes 
to  dUes  aa  irdi  as  dsewbere.  Tlieir  power 
to  try  criminal  oCtendera  la  stotutMT,  bnt  it 
la  contemplated  br  the  Constitution  that  ft 
ahall  edat  to  aome  extent  and  ttia  genoal 
statutes  have  extended  this  Jurisdtetlim  to  a 
large  class  of  minor  offenses,  and  it  can  only 
be  restricted  by  the  spedal  municipal  crim- 
inal Juriadlctlon  to  dtlea.  A  mnnidpal 
court  could  not  be  antborlaed  to  try  extra- 
munldpal  Crimea,  and  no  attempt  baa  ever 
been  made  to  permit  it"  Mnch  that  Is  said 
by  flUa  court  to  die  cqilnion  to  O.  B.  N.  &  L. 
a  B.  B.  Ca  V.  Gray,  88  MIcb.  4S1,  la  appli- 
cable bwe.  See,  alao,  Scott  Jodgea,  58 
Uicb.  Sl%  25  N.  W.  200:  Denlson  v.  Smith. 
33  Midi.  IS:  and,  generally,  Tiedeman  on 
Uunlc  Corp.  |  102  et  acq.;  DIUon,  Hunted 
Corp.  I  424  et  seq.;  Oommonwealtti  v. 
Hawkee^  123  Maaa.  52Sl  It  la  ea^reaaly  con- 
tempiated  by  tbe  act  to  question  toat  tbe 
^ocess  of  the  court  shall  run.  botti  to  dvil 
and  to  criminal  cases,  beyond  the  confines 
of  the  dty,  and  that  the  court  and  tbe 
Judges  thereof  ahall  exerciae  all  of  ttie  pow- 
ers of  Justicea  ot  tbe  peacei 

Various  other  objecttons  to  tbe  validity 
of  this  legislation  auggest  ttiemsdraa  It 
baa  been  many  times  declared  by  this  court 
that  the  manlclpal  corporations  of  the  stote 
are  required  to  t>e  organised  to  audi  a  way 
as  to  preserve  to  the  inhabitants  full  means 
of  local  self-government  Tbe  aerdse  oC 
tbe  Jndldal  poww  withto  every  community 
li  one  means  of  government  It  may  well 
be  doubted  if  It  Is  wltbto  the  power  of  tbe 
Legislature  to  aet  up  a  community  in  which 
tbe  powera  and  dutlea  of  Justices  of  the 
peace  shall  have  no  recognition,  and  much 
that  la  said  to  Allor  v.  Wayne  Auditors  con- 
cerning constablee  would  seem  to  apply  to 
Justices  of  the  peaces 

We  are  of  opinion  that  the  act  to  qoes- 
Uon  cannot  be  sustained  as  establishing  a 
municipal  court  to  the  city  of  Battle  Creek. 

It  followa  that  Judgment  of  ouster  must 
be  entered. 

NOTIB. 

Honse  Enrollad  Act  No.  IQl   (BI9  No.  402.) 

Ad  act  to  amend  sections  one  and  two  of  chap- 
ter three ;  and  section  one  of  chapter  twenty- 
three,  and  to  add  to  said  chapter  twenty- 
three  twuty-five  sections  to  be  known  as  seo- 
tioDS  two.  three,  fonr.  fire,  six,  seven,  eight, 
nine,  ten.  eleven,  twelve,  thirteen,  fonrteen. 
fifteen,  sixteen,  seventeen,  eighteen,  nineteen, 
twenty,  twenty-one,  twenty-two,  twenty-three, 
twuily-fonr,  twraty-Bve.  and  twenty-six  of 
act  number  four  hundred  and  thhtr  of  tbe 
local  acts  of  eighteen  hundred  ninety-nine, 
entitled  "An  act  to  amend  and  revise  the  cbar- 
I  ter  of  the  city  of  Battle  Creek."  approrsd 
)    June  «n«h  elpitaan  hundred  ninety^Ine,  aa 
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amtnded  by  act  nomber  four  hundred  &tty- 
two,  of  the  local  acts  of  nineteen  hnndred  one. 
approved  ICay  twentr-elfht,  nineteen  hundred 
caL  am  amended  by  met  foor  hundred  HTentr- 
eicht  (K  local  acta  of  nineteen  hundred  tliree, 
approred  Hay  twen^,  DiDetean  hundred  three, 
and  to  establish  and  provide  a  municipal  court 
in  aaid  atj  in  the  place  and  stead  of  justice 
courts,  to  provide  a  judce  and  associate  judxe 
4rf  aaid  ooort  and  to  define  the  duties  and  nx 
the  oompensation  of  said  Judge  and  associate 
Jud^;  and  to  limit  the  Dumliar,  to  define  the 
dallies,  and  fix  the  comjwnsation  of  constables, 
and  to  repeal  all  acts  or  parts  of  acts  incon- 
aisteiit  hnewlth. 

The  people  of  the  state  of  Michigan  enact: 
Section  1.  Act  number  four  hundred  thirty 
of  the  local  acts  of  eighteen  hundred  ninety-nine 
entitted  **An  act  to  amend  and  revise  the  char- 
ter  oC  the  tity  ot  Battle  Credi,"  approved  June 
one,  eighteen  ninety-nine,  as  amended  by  act 
number  four  hundred  fifty-two  of  local  acts  of 
ofneCeen  hundred  one,  approved  May  twenty 
ei^it,  nineteen  hundred  otie,  as  amenoed  by  act 
duidIw  four  hnndred  aeventy-dght  of  the  local 
acts  ot  nineteen  hundred  three,  approved  May 
twmtj,  nineteen  hundred  three,  is  hereby 
amended  by  amending  sections  one  and  two  of 
ebaptar  three;  by  amending  section  one  of 
duipter  twen^three,  and  by  adding  to  said 
dia^car  twenty-tliree  twenty-five  sections  to  be 
known  as  sections  two,  three,  four,  five,  six, 
eevw.  eight,  nine,  ten,  elevw,  twelve,  thirteen, 
fonrteen,  fifteen,  sixteen,  seventeen,  eighteen, 
Dioeteen,  twenty,  twenty-one,  twenty-two,  twen- 
ty-three, twen^-fonr.  twenty-five  and  twenty- 
91X.  so  that  said  amended  sections  and  said  add- 
ed sections  of  said  ehapten  shall  raad  m  fol- 
lows: 

Caiapter  III. 

Section  1.  The  following  officers  shall  be  elect- 
ed from  among  the  electon  of  said  city,  to-wit : 
One  mayor,  one  recorder,  who  shall  be  ex  officio 
«^  derk.  one  treasmer,  three  assessors,  one 
indge,  and  on*  aasociate  Jodge^  of  the  munldpal 
court,  and  two  constables,  to  be  dected  and  to 
bold  Hieir  respective  offices  as  follows,  and  un- 
til their  successors  are  elected  and  qualified  to- 
wit:  At  the  annual  charter  election  in  April 
A  D.  nineteen  hundred  five  and  every  two  years 
ttwreaftn*.  there  shall  be  elected  one  mayor,  who 
shall  hold  said  office  for  two  years,  and  who 
fihall  be  ineligible  for  two  consecutive  terms; 
oae  recorder  and  one  treasurer,  who  shall  each 
hold  said  office  for  one  year ;  one  assessor  who 
•hall  be  elected  for  a  term  ot  three  years  as  pro- 
vided In  section  three  of  this  act,  which  section 
is  limfty  continued  in  force  and  effect:  one 
Jndge.  and  one  associate  judge,  of  the  municipal 
rourt,  who  shall  each  hold  bis  office  for  four 
years :  and  two  constables  who  shall  be  elected 
one  for  the  tmn  of  one  year  and  one  fOT  the 
term  ot  two  yean,  and  one  eonatahle  diall  be 
elected  annually  thereafter  for  the  term  of  two 
years.  At  the  chartn  election  to  be  held  in 
April  A.  D.  nineteen  hundred  six,  and  every 
two  years  thereafter,  there  shall  be  elected  one 
recorder  and  one  treasurer  who  shall  hold  their 
r«spectlTe  offices  for  two  yesrs. 

Sec.  2.  There  shall  be  elected  annually  in 
tbe  several  wards,  from  among  the  electors 
tliereof,  one  aldmnan,  who  shall  bold  his  office 
for  two  Tears,  and  until  bis  successor  shall  be 
elected  and  qualified. 

Chapter  XXIII. 

Section  1.  There  shall  be  established  in  the 
rity  ot  Battle  Creek  a  mnnldpal  court,  with 
one  indce.  one  associate  Judge  and  one  clerk  as 
lur^iafter  provided,  which  court  and  officers 
thereof  shall  liefs  the  same  powers  and  juris- 
diction and  duties  as  are.  or  may  be.  provided 
l>r  law  in  re«ard  to  justices  of  tbe  peace  and 
justice  courts  in  the  several  townships  of  tills 
nat^  except  as  otherwise  hereinafter  provided. 
The  title  of  said  court  abaU  be  the  "Municipal 
Court  of  Battle  Creek.'* 


Sec  2.  The  constables  of  the  city  dected 
as  provided  by  chapter  three  of  this  act,  shall 
have  the  like  powers  aud  authority  bt  dvfl  and 
criminal  cases  and  in  relation  to  the  service  of 
all  manner  of  dvll  and  criminal  process  Issued 
out  ot  said  municipal  court,  and  also  such  as 
is  conferred  by  law  upon  constables  In  town- 
ships. They  shall  have  power  to  serve  all  proc- 
esses Issued  for  breaches  of  the  ordinances  of 
the  dty  and  shall  be  ex  officio  members  of  the 

C>Iice  force  of  said  dty.  They  shall  obey  all 
wful  orders  of  the  said  Judge  and  associate 
judge  not  inconaisteut  wltb  ola  statutory  duties ; 
and  they  shall  attend  upon  the  said  court  what- 
ever required  so  to  do  oy  the  said  Judge  or  as- 
sociate judge.  They  shall  discharge  all  duties 
required  of  them  by  any  ordinance,  resolution 
or  regulation  of  the  common  council ;  and  for 
anv  refusal  to  perform  any  du^  lawfully  re- 
quired of  them  every  constable  shall  be  subject 
to  a  penalty  of  not  less  than  five  nor  more  than 
fifty  dollars :  and  he  and  the  sureties  upon  the 
bond  to  be  filed  by  him  as  hereinafter  required, 
shall  be  liable  to  any  person  injured  for  any 
neglect  or  refusal  on  his  part  to  perform  any 
lawful  duty  required  of  him.  Every  constable, 
before  entering  upon  the  duties  of  his  office 
shall  give  such  aecniity  for  the  performance  of 
his  duties  as  is  reaulred  of  constables  in  town- 
ships, and  also  sucn  as  may  be  required  by  the 
common  council  of  the  dty  of  Battle  Creek,  and 
file  the  same  with  the  recorder.  Each  of  said 
constables  shall  receive  a  salary  to  be  determined 
by  the  common  council  on  or  before  the  first 
Monday  In  March  of  each  year  for  the  ensuing 
year,  to  be  paid  monthly  by  the  treasurer  of 
said  city,  in  the  same  manna*  that  other  salaries 
are  paid:  Provided,  that  the  common  council 
shall  fix  the  said  salary  for  the  year  nineteen 
hundred  and  five  on  or  before  the  first  regular 
meeting  in  June,  nineteen  hundred  five.  Said 
constebles  shall  receive  no  fees  or  perquisites 
for  the  performance  of  any  duties  required  of 
them  as  said  constables  in  criminal  cases  and 
tor  violations  of  the  ordinances  except  that  in 
criminal  caaes  and  in  cases  brought  for  any 
breach  of  the  ordinances  of  said  dty  for  services 
performed  outside  of  the  dty,  they  shall  receive 
from  the  city  of  Battie  Creek,  their  actual  and 
necessary  expenses,  to  be  allowed  by  the  common 
couudl  like  other  claims.  Each  of  said  con- 
stables shall  keep  a  correct  itemised  account  of 
all  such  expenses,  and  of  ell  fees  in  criminal 
cases  which  by  the  general  laws  of  this  state 
he  would  be  entitled  to  receive  for  services  ren- 
dered by  him  as  constable,  if  compensation  for 
such  services  were  not  made  by  salary  as  here- 
in provided,  and  file  a  verified  statement  thereof 
with  the  judge  of  said  court  at  the  close  of  each 
month.  Said  judge  shall  examine  the  same  and 
shall  certify  thereon  whether  he  believes  the 
same  to  be  correct,  and  transmit  the  same  to- 
gether with  the  vwified  statement  required  of 
him  by  section  twenty-three  of  this  chapter  to 
the  common  council.  The  constebles  elected 
under  the  provisions  of  this  act  shall  qualify 
and  enter  upon  the  duties  of  their  respective 
offices  in  Ulce  man  dm-  as  other  city  officers  pro- 
vided for  in  this  act. 

Sec.  3.  At  the  general  election  held  fn 
April  nineteen  hundred  five,  and  every  four 
years  thMwfter,  there  shall  be  elected  one  Judge 
of  the  munldpal  court  whose  term  ot  office  shall 
commence  oo  the  fourth  day  of  July  followins 
his  election  and  continue  for  four  years  and 
until  his  successor  shall  be  elected  and  qualified, 
and  he  shall  be  elected  on  the  general  city  ticket 
in  tbe  manner  provided  for  the  election  of  other 
city  officers. 

Sec  4.  At  the  general  charter  election 
held  In  April,  nineteen  hundred  five  and  every 
four  rears  thereafter  there  shall  be  elected  one 
associate  Judge  of  the  mnnldpal  court  whose 
term  of  office  shall  commence  on  the  fourth  day 
of  July  following  his  election  and  continue  for 
four  years  and  until  hi*  successor  shall  be  elect- 
ed and  qualified,  and  he  shall  bs  ^tad  mi  a 
■•nanU  dty  ticket 
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Sec  5.  Said  associate  Judge  ahall  have  no 
powers,  .datieB  or  jurisdiction  except  only  at 
such  times  and  In  such  cases  as  tbere  shall  be 
a  vacancy  fn  the  office  of  the  said  judge,  er  when 
said  judge  shall  be  unable  to  perform  the  duties 
of  his  said  office  by  reiason  of  sickness  or  his 
absence  from  the  city,  or,  he  shall  be  dlsQualified 
to  act  by  the  general  law  of  this  state,  or  when 
justice  demanos  and  to  avoid  delay  the  jud^ 
deems  it  expedient,  then  at  such  times  and  m 
snch  cases  said  associate  judge  shall  for  the 
time  beioig  assume  the  vowers,  duties  and  juris- 
diction of  said  judge,  uiall  proceed  to  the  trial 
of  cases  already  commenced,  issue  process  and 
commencement  of  new  cases,  and  conduct  the 
affairs  and  biuiness  of  said  court  as  judge  of 
said  court  until  said  judge  is  again  able  to  per- 
form the  duties  of  said  office  and  the  cases  com- 
menced and  unfinished  by  said  associate  judge 
shall  be  conducted  and  finiabed  by  said  judge. 

Sec  6.  Said  judge  and  the  associate  judge 
in  the  cases  hereinbefore  provided  shall  have 
jurisdiction  to  hear,  try  and  determine  all 
chaises  and  offenses  and  misdemeanors  al- 
leged to  have  been  committed  within  the  said 
city,  and  which  by  the  general  laws  of  the  state 
are  within  the  jurisdiction  of  justices  of  the 
peace.  Said  court  and  the  judges  thereof  shall 
also  have  Jurisdiction  to  hear  and  examine  all 
charges  for  crimes  alleged  to  have  been  com- 
mitted within  the  city  and  which  by  the  general 
laws  of  the  state  are  examinable  by.  and  be- 
fore Justices  of  the  peace;  and  to  hold  to  ball 
or  commit  for  trial  in  the  dicnlt  court  for  the 
county  of  Calhoun.  They  shall  also  have  con- 
current jurisdiction  with  justices  of  the  peace 
of  the  county  of  Calhoun  as  to  all  crimes, 
fenses  and  misdemeanors  when  alleged  to  have 
been  committed  withoat  the  dtr,  but  within  the 
county  of  Calhoun:  Provided,  however,  that 
this  section  shall  not  affect  the  jurisdiction  of 
justices  of  the  peace  now  in  office  within  this 
city  until  each  of  such  offices  shall  be  discontin- 
ued under  the  operation  of  this  act. 

Sec  7.  The  general  laws  of  the  state  and 
this  act  relating  to  justices  of  the  peace  shall 
In  all  things  apply  to  and  govern  said  court  and 
the  offices  thereof,  except  as  ottierwlse  pro- 
vided in  this  act. 

Sec  8.  The  said  municipal  court  and  the 
Jn4^e8  thereof  shall  have  original  Jnrlsdlction 
of  all  civil  actions  wherein  the  debt  or  damages 
do  not  exceed  the  sum  of  one  hundred  dollars, 
the  same  as  justices  of  the  peace  under  the 

Sneral  law  of  the  state,  and  concurrent  juris- 
etlon  of  all  civil  actions  npon  contract  ex- 

rH  or  implied  wherein  the  debt  or  damages 
not  exceed  five  hundred  dollars,  with  such 
provistoiw,  exceptions  and  restrictions  as  exist 
under  the  general  law  nertaining  to  justices  of 
Ok  peace :  Provided,  however,  that  no  justice 
of  the  peace  of  any  of  the  townships  in  the 
county  of  Calhoun  shall  have  jurisdiction  over 
any  cause  or  proceeding,  where  both  parties  to 
the  same  or  one  or  more  of  the  plaintiffs  and 
one  or  more  of  the  defendants  reside  In  the 
city  of  Battle  Greek  at  the  time  of  the  com- 
mencement of  the  proceeding  or  cause,  nor  in 
case  where  the  original  cause  of  action  existed 
in  favor  of  a  plaintiff  and  against  a  defendant, 
both  residents  of  said  city,  and  has  been  as- 
signed to  R  non-resident  ot  said  oity. 

Sec  9.  Said  jndge  and  the  assodate  jadg4 
as  is  hereinbefore  provided,  are  hereby  author- 
ized, empowered  and  required  to  Inquire  of, 
hear,  try  and  determine  in  a  summary  manner, 
all  offenses  which  shall  be  committed  within 
this  city  Against  any  of  the  by-laws  or  ordi- 
nances made  by  the  common  conndl  of  the  city, 
or  arising  under  the  provisions  of  this  act,  to 
punish  the  offenders  as  by  the  said  by-laws  or 
ordinances,  or  by  this  act  shall  be  prescribed 
or  directed;  to  award  all  process  and  to  take 
reoognlzances  for  the  keeping  of  the  peace,  for 
the  appearance  of  the  person  chargea,  and  up- 
on appeal  or  cotiorarl,  and  to  cranmit  to  prison 
as  occasion  shall  lawfnlly  requlro:  Frovided, 


however,  that  this  section  shall  not  affect  the 
jurisdiction  of  justices  of  the  peace  now  in  of- 
fice within  the  dty. 

Sec  10.  Said  Judge  shall  receive  no  fees 
to  his  own  use,  but  in  lieu  thereof  shall  be  paid 
from  the  city  treasury  an  annual  salary  of 
fifteen  hundred  dollars  a  year  payable  in  equal 
monthly  installments. 

Sec  11.  Said  anodate  Jndge  ahali  receive 
a  per  diem  comqienaation  n  nva  dollars  when 
holding  conrt  for  and  In  the  place  of  the  said 
judge,  the  same  to  be  deducted  from  the  salary 
of  the  said  Judge ;  and  If  at  any  time  it  shall  be 
exftedient  or  necessary  for  the  said  Judge  and 
associate  Judge  to  hold  court  at  the  same  time 
the  assodate  judge  shall  receive  the  same  com- 
pensation as  the  said  Judge  and  shall  be  iMiId 
from  the  cits  treasury :  Provided,  that  In  case 
said  judge  snail  not  be  absent  from  duty  to  ex- 
ceed fifteen  days  dnrlns  the  year,  no  deduction 
shall  be  made  from  his  salary. 

Sec  12.  Tbere  shall  be  a  derk  of  the  mu- 
nicipal court  to  be  appointed  by  the  common 
conncil  upon  the  nommation  ana  recommenda- 
tion of  the  said  jndge,  and  who  may  be  suspended 
or  removed  by  said  Judge  at  any  time,  with  the 
consent  of  the  common  ooundl,  and  who  shall 
receive  an  annual  salary  fixed  by  a  two-thirda 
vote  of  the  common  coandt,  the  same  to  be  fixed 
on  or  before  the  first  regular  meeting  in  March 
of  each  year.  Said  salary  shall  be  payable  in 
equal  mmthly  installments  from  the  dty  treaa- 
nry:  ProvlMd,  that  the  onnmou  conndl  shall 
fix  the  said  salary  for  the  year  nineteen  hundred 
five  on  or  before  the  first  regular  meeting  In 
June,  nineteen  hundred  five. 

Sec  13.  The  common  council  shall  pro- 
vide and  furnish  for  the  said  court  a  suitable 
and  convenient  court  room,  with  Jury  room  ad- 
jacent and  a  private  office,  and  provide  and  fur- 
nish with  desks,  fire-proof  safe,  tables,  furni- 
ture, fuel,  blanks  and  stationery,  and  such  other 
things  as  may  be  required  to  pr<4>erly  transact 
the  business  of  said  court. 

Sec  14.  The  judge  or  assodate  judge  may 
call  upon  an;  constable  in  the  dty,  or  upon  the 
chief  of  police  to  detail  one  or  more  policemen, 
as  the  said  judge  may  direct,  to  attend  upon  and 
keep  order  in  the  municipal  conrt  under  the 
direction  of  said  judge  or  assodate  Judge. 

Sec  IB.  Snch  Jiid»!  and  the  associate  Judge 
shall  qualify  In  tiie  manner  provided  by 
the  general  laws  of  the  state  for  Justices  of  the 
peace,  but  their  bonds  shall  be  approved  by  the 
common  councIL 

Sec  16.  Said  derk  shall  qualify  by  taking 
the  constltnHonal  oath  and  giving  a  bond  in 
such  amount  and  with  snch  sureties  as  may 
be  required  by  the  common  council. 

Sec  17.  Said  clerk  shall,  under  the  di- 
rection of  the  judge,  keep  three  dockets,  which 
dockets  shall  contain  all  that  is  required  to  be 
kept  under  the  general  laws  of  the  state,  re- 
lating to  justices.  In  one  of  said  dockets  shall 
be  kept  a  record  of  all  civil  business,  in  another 
all  criminal  business,  and  In. the  third  all  cases 
under  dty  ordinances,  rules  and  by-laws.  He 
shall  also  keep  a  general  record  book  in  which 
shall  be  entered  all  general  rules,  orders,  notices 
and  matters  of  which  record  should  be  kept, 
and  which  do  not  properly  come  under  either 
of  the  Uiree  subdivisions  above  provided.  He 
shall  also. file  and  safely  keep  and  care  for  alt 
books,  papers,  and  other  things  coming  to  his 
hands  as  such  clerk,  being  subject  at  all  times 
to  the  direction  and  control  of  said  Jndge,  and 
said  dockets  shall  he  signed  by  said  Judge  or 
by  the  assodate  Judge  when  acting. 

Sec  18.  The  justfces  of  the  peace  now  In 
office  shall  contfnne  to  hold  their  offices  until 
the  expiration  of  their  respective  terms,  and  no 
longer,  and  so  Ions  as  tney  remain  in  office 
their  jurisdiction  shall  remain  unchanged  ex- 
cept that  after  the  judge  and  associate,  herein 
provided  for,  shall  have  be«i  elected,  qualified 
and  entered  upon  the  duties  of  their  offices, 
all  prosecution  for  the  violation  of  any.  oidl- 
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nance  shall  be  bronght  before  said  manldpal 
coart  and  not  elaewhere. 

Sec  19.  In  every  cItU  action  or  proceed- 
ing, except  nmisiunent  proceedings  commenced 
In  said  municipal  court,  there  shall  be  paid  to 
the  clerk  by  the  plaintiff,  an  entry  fee  of  tme 
dollar,  and  before  the  trial  of  any  action  or 
proceeding  shall  be  commenced,  mcfa  party 
shall  paj  a  Judgment  fee  of  one  dollar  in  caaes 
vhere  the  ufendant  shall  not  appear  and  join 
Issue,  and  two  dollars  in  cases  where  issae  is 
joined  between  the  parties ;  bot  in  case  of  non- 
salt  before  comm eneem en t  of  trial  no  jod^ment 
fee  shall  be  required;  proceedings  in  gamisb- 
ment  shall  be  treated  as  part  of  the  principal 
cause  and  no  additional  fee  shall  be  required 
therefor,  except  vrhea  an  issue  of  fact  shall  be 
joined  in  req>ect  to  the  liability  of  an;  gar- 
nishee; in  such  case  a  judgment  fee  of  two 
dollars  shall  be  paid  before  such  trial  shall 
commence.  The  fees  provided  in  this  sectitm 
shall  be  in  full  for  court  costs  and  proceedings 
in  said  cause  to  and  including  the  isaue  of  an 
execution  upon  the  judgment  therein,  and 
riiall  be  taxed  in  favor  of  the  party  paying  the 
same  If  he  be  the  prevailing  iraxty  In  the  suit 
The  fees  for  all  alias  write,  and  duplicate 
garnishment  proceedings  to  be  the  same  as 
provided  by  statute,  and  shall  be  taxed  and 
collected  in  addition  to  the  fees  above  specified. 
The  jniT  and  officers*  fees  provided  by  general 
law  BbaU  be  paid  in  addition  to  the  foregoing 
fees.  For  alt  serrices  and  procee^ngs  subse- 
qnent  to  the  Issning  of  an  execution  or  for 
the  purpose  ot  staying  proceedings  or  remov- 
iug  causes  to  an  appellate  court,  there  Bhall 
be  paid  to  the  said  justice  the  fees  provided  by 
law.  In  all  oiminal  cases  where  a  fine  mar  be 
Imposed  It  shall  and  may  be  lawful  to  inclnde 
in  the  sentence  such  an  amount  for  costs  as 
would  be  taxable  under  the  general  laws  of 
the  state,  in  justices'  courts  and  all  such  coats 
and  fees  and  moneys  collected  by  such  justice 
fbr  or  on  account  of  the  business  of  his  office, 
except  as  Iterein  otherwise  provided,  shall  be 
paid  over  by  said  clerk  to  the  city  treasurer  as 
nereinbefore  provided.  The  fees  of  witnesses 
and  Jurors  In  criminal  cases  shall  be  paid  in  the 
mne  manner  as  is  now  provided  by  law  for  the 
payment  of  such  fees  by  Justices  m  townships, 
and  all  fines  imposed  by  the  said  justice  for  the 
violation  of  any  of  the  criminal  laws  of  this 
state,  except  such  as  are  imposed  as  costs  as 
aforesaid,  shall  be,  by  the  clerk  of  said  court, 
paid  to  the  treasurer  of  the  count?  of  Calhoun 
as  required  by  law. 

Sec.  20.  An  moneys  paid  to  said  clerk,  ex- 
cept jury,  officer  and  witness  fees,  and  except 
all  fines  and  costs  recovered  for  tbe  violation 
of  the  penal  laws  of  this  state,  shall  be  for 
the  nse  of  tba  dtr  and  shall  be  paid  to  the 
ci^  treasurer,  Who  shall  give  duplicate  re- 
ceipts therefor:  Provided,  that  tbe  constables 
provided  for  in  this  act  shall  be  entitled  to 
receive  and  collect  In  all  civil  cases  tbe  fees 
provided  by  statute:  Provided,  also,  this  act 
shall  In  no  way  affect  the  fee  to  which  said 
Judge  may  be  entitled  on  the  performance  of 
marriage  ceremonies,  taking  acknowledgments 
and  administering  oaths  In  matters  not  con- 
nected with  any  litigation  in  said  municipal 
conit:  Provided  further,  that  said  judge  shall 
not  engage  in  the  collection  of  claims  and  ac- 
counts and  shall  not  be  connected  with  any 
collection  agency. 

See.  21.  As  the  term  of  office  of  the  Jus- 
tices of  peace  now  in  office  shall  expire,  their 
dockets,  and  the  dockets  then  in  their  pcffisession 
shall  be  turned  over  and  delivered  to  the  court 
herein  provided  tor,  and  said  judge  is  hereby 
authorized  to  issue  executions,  or  other  proc- 
esses, as  is  now  or  may  be  authorized  by  law 
upon  any  judgment  appearing  therein. 

Sec.  Z2L  Vacandes  m  salci  offices  of  judge 
of  the  munldpal  court  and  associate  judge  of 
the  mnnk^iMl  court  shall  be  filled  for  the  un- 
expired t^i  In  the  manner  provided  for  filling 


vacancies  in  office  by  this  act  by  election  at 
any  general  election  or  charter  election  held 
in  this  city,  or  any  special  election  held  for 
that  purpose,  in  accordance  with  the  provisions 
of  this  act  for  holding  special  elections. 

Sec.  28.  All  fees  ana  costs  taxable  by  law, 
shall  be  collected  by  said  clerk,  and  monthly,  or 
oftener  if  required  by  tbe  common  council, 
he  shall  pay  over  to  the  citv  treasurer  all 
moneys  received  by  him  belcmging  to  the  city, 
taking  duplicate  recetets  therefor,  and  filing  <me 
of  such  receipts  with  his  sworn  statepient  of 
tbe  amounts  with  the  city  clerk,  tbe  other  to  be 
kept  and  filed  in  tbe  office  of  said  court. 

Sec.  24.  Process  maj  be  signed  in  blank 
in  civil  cases  and  left  with  said  clerk,  and  may 
be  issued  by  him  on  proper  application  or  show- 
ing, and  said  clerk  is  authorized  to  administer 
oaths  in  all  cases  wherever  an  oath  is  required. 

Sec.  25.  In  cases  of  appeal  or  certiorari 
the  said  clerk  may  make  and  certify  a  return 
thereto  which  shaJl  have  the  same  force  and 
effect  as  if  made  and  certified  to  by  said  judge. 

Sec  26.  In  all  prosecutions  before  said 
court  for  a  violation  of  any  of  the  general 
laws  of  the  state,  the  county  of  Calhoun  shall 
be  liable  for  court,  constable  and  other  fees 
and  costs,  to  the  same  extent  that  it  is  liable 
under  the  general  laws  of  the  state  for  justice 
and  constable  fees  and  costs,  and  tbe  clerk 
shall  make  out  and  certify  such  bill  in  the  name 
of  the  court  and  present  the  same  to  tbe  board  of 
vupervisws  for  said  county,  and  said  board 
shall  allow  the  same  as  In  other  eases  ctf  bills 
from  justices  and  constables,  and  the  amount 
of  tbe  order  tberefMr  when  received  shall  be  paid 
over  and  delivered  to  the  city  treasurer.  In 
case  of  examination  of  offenders  hr  said  court 
for  offenses  committed  against  the  criminal 
laws  of  this  state  where  each  court  has  Jurisdlc- 
ti(m  to  examine  and  to  hold  to  bail  only,  it 
shall  be  lawful  for  said  judge,  on  motion  of 
the  prosecuting  attorney,  to  cause  an  order  to 
be  entered  in  the  records  of  such  court  l>efore 
or  during  tbe  pendency  of  said  examination, 
appointing  some  suitable  stenographer  to  take 
down  in  shorthand  the  testimony  of  such  ex- 
amination; and  such  stenographer  so  appointed 
shall  receive  such  per  diem  compensation  for  the 
time  so  extended  m  taking  such  testimony  and 
such  price  per  folio  for  writing  out  tbe ,  same 
in  longhaod,  as  shall  be  fixed  by  the  board  of 
supervisors,  the  same  to  be  allowed  and  paid 
out  of  tbe  treasury  of  said  county. 

All  acts  or  parts  of  acts  inconsistent  with,  or 
contravening  this  act  are  hereby  repealed. 

This  act  is  ordered  to  take  immediate  effect 


HUNTER  T.  VILLAGE  OF  ITHACA. 
(Supreme  Court  of  Michigan.   Oct.  81,  1900.) 

1.  MnniciPAi.    CoEPOBATiONB  —  Defectivb 
SiDEWALBB— Notice— Evidence. 

As  bearing  on  the  question  of  notice  to  a 
village  of  a  defect  In  a  sidewalk,  whereby  a 
pedestrian  was  injured,  it  is  competrait  to  show 
the  condiUon  of  toe  walk  and  tbe  length  of  the 
blo(^  where  the  attention  of  the  street  com- 
missioner and  his  workman  was  called  to  the 
walk  as  an  entirety. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  fi  1729.] 

2.  Saue— DuTT  OF  Inspection— iNSTBuerioN. 

A  requested  instruction,  la  an  action  for 
injury  from  a  defect  In  a  village  sidewalk,  tiiat 
there  Is  no  dn^  to  Inmwct  the  superstructure 
of  a  sidewalk  in  the  absence  ot  actual  notice, 
municipalities  are  only  liable  for  such  defects 
as  are  apparent,  or  suggested  by  appearances, 
or  disclosed  by  a  test  in  the  nature  of  the  ordinary 
use  of  such  walks,  is  properly  modified  by  the 
statement  that  by  "ordinary  use  of  snch  walk," 
or  **ln  the  nature  of  the  ordinary  osa  of  such 
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walk,"  is  not  meant  tnch  ai  a  person  walking  over 
tlie  walk  with  no  r»nrd  for  It  would  hare,  bat 
aach  as  a  person  going  over  It  in  the  ordinary 
way  the  people  go  over  walks,  being  mindfnl  « 
its  condition,  and  having  particularly  la  mind 
the  duty  of  ascertaining  the  condition  of  the 
walk  with  reference  to  whether  It  was  safe 
for  public  travel;  and  if  that  kind  of  an  In- 
spection was  made  the  duty  of  the  village  was 
mscharged,  and  it  was  not  liable,  though  the 
board  causing  the  accident  was  then  insecoret 
bat  was  not  discovered,  where  the  street  com- 
missioner bad  been  notified  that  a  strip  of  walk, 
in  which  was  the  defect  causing  the  injury,  was 
defective,  and  he  and  his  workman  inspected 
it  by  walking  over  it  without  discovering  the 
defect  which  thereafter  caused  the  accident 

8.  SAUX— EXAMXNATIOn  AFTKB  AOOIDENT. 

Testimony  as  to  examination  of  a  sidewalk 
by  tests  two  or  three  months  after  the  accident, 
In  an  action  for  injury  from  a  defect  In  a  sld^ 
walk,  is  not  too  remote. 

[Ed.  Note.--For  cases  in  point,  see  vol.  80, 
Gent  Dig.  Municipal  Corporation,  |  1733.] 

4.  BviDSNCB— BxPESTTMniioiiT— HTPoraar- 

lOAL  QinCSTION. 

The  fact  that  a  physician  was  asked,  the 
drcnmstances  of  the  fnjnry  being  stated  hypo- 
thetically,  whether  an  Injury  sadh  as  the  Wit- 
ness dIacoTered,  produced  in  this  manner,  could 
cause  an  injury  to  the  medulla,  rather  than 
whether  sucn  an  Injury  would  be  likelr  to 
cause  such  results,  goes  to  the  weight  of  Ow 
testimony,  and  not  to  Its  admissibility. 
6.  Same. 

That  a  qnestlon  to  a  physician  as  to  cer* 
tain  results  being  caused  by  an  injury  was  In 
surti  form  as  to  jwrmtt  him  to  use  Imowledge 
of  the  Injured  person's  condition  not  embodied 
in  the  question  niay  not  be  complained  of,  where 
the  physician's  opuUon  was  based  on  conditions 
discovered  tgr  him  and  previously  fully  detailed 
to  the  juiy. 

Error  to  Olrcnlt  Oovat,  Gratiot  Oonntr; 
George  P.  Stone,  .  Judge. 

-Action  by  Maranda  Hunter,  adminiatratrlx 
of  Bruce  Hnntor,  deceased,  against  the  Til- 
lage of  Ithaca.  Judgment  for  plalntUL  D» 
fendant  brings  wror.  Affirmed. 

See  07  N.  W.  712. 

Argued  before  GABPENTER.  McALTAT, 
GRANT,  MONTGOMBRT,  and  OSTRAND- 
ER,  JJ. 

JobB  H.  Bnrden  (Searl  ft  Monfort,  of  comt- 
8^,  for  appellanL  Jobn  T.  Mathewa,  for 
an>ellee. 

UONTGOMERT,  S.  Tlie  plaintiff  med  for 
damagea  snstabied  by  her  husband  which  are 
dalmed  to  have  canaed  hia  death.  Flaintifl 
recorered,  and  defendant  brings  error.  The 
decedent,  while  walking  with  fala  son  on  South 
Btreet  In  the  defendant  village,  was  trb>ped 
and  thrown  fwward  by  one  end  of  a  looae 
plank.  The  son  stepped  <«  the  plank  near 
the  end,  and  it  an>eara  that  the  stringers 
were  defective  and  decayed,  causing  the 
plank  to  become  loosened  and  fly  It  also 
appears  that  the  atrlngera  wm  originally  so 
placed  aa  to  leave  12  to  14  Incfaea  of  the 
planka  overhai^Dg  on  one  side  of  the  walk. 
Gcnnplalnt  la  made  of  mlings  admitting  te^ 
tlmony  aa  to  the  oonditton  of  the  walk  at 
points  on  the  same  b\oA  and  near  to  the  place 
of  injury.   Complaint  is  alao  made  of  mllnga 


aa  to  notice  at  flw  defisc^  and  ct  tba  instruc- 
tions Qpon  that  subject 

The  undiluted  t&Mmoaj  ahowed  that  the 
Tlllafe  atreet  commisslimer  bad  bis  attention 
called  by  a  member  of  the  common  council  to 
the  aldamdk  on  Sonth  street  Tbla  was 
shortly  before  the  wxULeat.  I3ia  miked  over 
the  oitlre  length  of  It  and  directed  repairs  to 
be  madfl^  bat  did  not  diaoorer  the  defect  In 
question.  He  onphqred  one  Wood  to  make 
these  r^its,  Instmcttaig  htan  to  fix  the  side- 
walk OD  the  north  side  of  South  street  be- 
tweoi  Pine  RiTw  street  and  Elm  street,  to 
find  out  iriiat  was  defectiTe  and  fix  it  The 
inspectlfm  made  by  the  street  cmnmlsalMier 
waa  by  walking  over  the  waXk,  and  that  made 
by  Wood  waa  made  in  the  same  manna:. 
Neither  diacorered  the  defects.  We  have  no 
doubt  that,  aa  bearing  t^KHl  the  Question 
of  notice^  it  waa  campetent  to  show  the  oon- 
dittm  of  thta  walk  through  the  block,  par^ 
tienlarly  aa  it  waa  to  thla  walk  aa  an  entirety 
that  the  attoition  of  both  the  atrert  oommle- 
sloner  and  his  woAman  waa  called.  Btmd- 
geon  T.  Tillage  of  Band  Beach.  lOT  HldL  490, 
65  N.  W.  610,  and  cases  dted;  Will  t.  Village 
of  Mendon.  106  Mich.  261, 66  N.  W.  S8. 

The  Instroctlon  iq;Nm  the  subject  of  ootloe 
waa  aa  fbllowa:  "Now,  in  connectbm  wltb 
that,  the  defendant  has  aaked  me  to  charge, 
and  Z  do  charge  you,  respecting  ordinary  idde- 
walks,  audi  as  the  <me  in  Queation  In  ttila 
case— I  diai^  you  tiiat  there  ia  no  Aatj  on 
the  part  of  the  defendant  to  make  an  inapec- 
tlon  of  the  aubatnictnre.  In  the  abaone  of 
actual  notioe.  HunldpaUttee  are  only  liable 
fbr  aucb  defecto  In  aidewalks  aa  are  apparent 
or  are  suggested  wpearancea,  or  which  are 
disclosed  by  a  teat  In  the  nature  (rf  the  otOSf 
nary  uae  ot  such  walka.**  Thla  instmctlon 
was  given  at  the  request  of  &f«Ddant  The 
court  added  aa  Ida  own  motion  the  following: 
"I  would  explain  in  that  dmnecUon  'ordlnn- 
rynaeof  such  walk,*  or  by  the  uae  of  the  worda 
in  the  nature  at  the  ordinary  uae  of  audi 
walks,*  is  not  meant  sndi  aa  a  poacm  walking 
over  tba  walk  with  no  regard  for  the  valk 
would  have,  but  such  aa  a  perscm  going  over 
the  walk  in  the  furdlnary  way  that  people  go 
ovw  walka,  at  the  time  being  mindfnl  of  Ita 
omdltlon,  imd  having  particularly  In  mind  tbe 
duty  of  asovtalnlng  the  omdlticm  of  tbe  walk 
with  referoice  to  whether  It  waa  aafe  and 
fit  for  public  travel.  If  they  made  that  Und 
of  an  Inspection,  they  would  have  dladiarged 
their  duty,  even  though  tiiey  might  have 
failed  to  have  found  the  loose  tward.  And 
If  tbe  board  at  that  time,  yon  should  find 
ttmn  the  evidence,  was  Insecure,  and,  aa  X 
said  before,  In  a  condition  ao  it  waa  not  aafe 
and  fit  for  public  travel,  then  tbe  village 
would  not  be  liable  In  thla  casfc**  We  tUnk 
this  waa  a  vwy  propw  modlflcatlon  of  de- 
fendant's request  to  make  It  applicable  to  tiie 
case  in  band.  It  Is  to  be  k^t  in  mind  ttiat 
the  CMnmlaaloner  had  been  notlfled  that  a 
strip  of  walk,  including  that  In  whldi  the 
defect  causing  decedoif  s  injury  was  located, 
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■was  d^ecUya.  If  tbe  casnal  examlnatioD  of 
an  pandng  otct  the  walk  would  be 

soflldait  In  onUnary  cases,  it  doea  not  follow 
tbat  It  would  t»«  dna  care  In  sncb  drcnm- 


An  cxamlnaflon  of  tba  cases  discloses  that 
a  dlatlactlon  has  often  been  noted  between 
caaea  in  whidx  tliere  was  a  mere  neglect  of 
tba  antboritiea  to  aacertain  a  condition,  iin- 
arrompanied  ^>J  any  drcnmstancea  which 
abooid  have  giren  rise  to  a  sospldon  of  dan- 
cer caning  for  investigation,  and  cases  In 
wtaldi  ancfa  circomstances  exist  This  dls- 
tlnctloa  la  ptdnted  oat  by  lb.  Jiutioe  Hookor 
In  Thnnaa  t.  City  of  Flbi^  12S  HidL  at  page 
47.  81  N.  W.  at  page  015  (47  L.  R.  A.  498). 
See.  alao,  Township  of  Medina  v.  Perkina,  48 
Uich.  67, 11  N.  W.  810,  and  Randall  t.  Town- 
ship of  Soathfleld,  116  Mich.  SOI,  74  N.  W. 
716.  And  note  tbe  limitations  placed  on  tbe 
latter  cue  Mr.  Justice  Hotter  In  Thomas 
T.  aty  of  Flint,  128  Mich,  at  pagea  29  and  8% 
81  N.  W.  at  page  013  (47  L.  B.  A.  100).  There 
may  be  notice  to  the  anthcwltlea  which,  not 
amoontlag  to  exact  notice  of  dw  defect,  la 
yet  sodi  as  should  pot  a  pmdait  man  on 
Inquiry,  and  of  itself  create  a  dnty  to  sl- 
amtne.  Thomas  City  of  Flint,  at  page  27 
«r  128  Mich.,  page  012  of  81  N.  W.  (17  L.  B.  A. 
190).  This  being  to,  it  follows  that  the  care 
in  making  an  examination  required  is  such 
as  a  prudent  man  having  such  notice  would 
exerciae  under  the  drcumstancea,  and  it  can- 
not t>e  said  as  matter  of  law  that  merely 
wslkiDg  over  the  sidewalk  in  a  casnal  way 
Is  snch  care. 

It  la  urged  tliat  this  instruction  as  given 
Imports  that  th«v  la  a  duty  of  Inapectlon,  and 
tliat  it  conflicts  with  the  rule  laid  down  by  tbe 
oonrt  in  Thomas  v.  City  of  Flint;  supra.  The 
case  of  Tbomaa  v.  City  of  Flint  does  not  hold 
ttiat  there  may  not  be  a  duty  of  Inspection  In 
some  dmmiBtances.  On  the  contrary,  as 
iMlnted  oat  above,  the  dnty  to  Inspect  may 
arise  wlien  the  officials  have  actual  notice  of 
condltloDB  which  call  for  inspection.  We 
think  tbe  testimony  as  to  examination  of  the 
walk,  teats  made  two  and  three  months  after 
the  injury,  was  not  too  remote. 

Error  la  aaslgned  upon  a  ruling  admitting  a 
question  to  Dr.  Porter,  stating  hypothettcally 
tbe  drcnmstancea  of  the  injury  to  the  deceas- 
ed, and  asking  wbether  an  Injury  such  as 
tbe  witness  discowed,  produced  in  this  man- 
ner, eonld  cause  an  Injury  to  the  medulla. 
This  question  was  objected  to  on  two  grounds, 
first,  because  it  did  not  call  for  a  statement 
that  such  an  injury  would  be  likely  to  cause 
such  reanlts;  and,  second,  because  It  per- 
mitted tbe  doctor  to  use  knowledge  of  tbe 
patient* B  conditicui  not  embodied  In  the  quea- 
tion.  The  first  objection  went  rather  to  the 
weight  of  the  testimony  than  ita  admissibility. 
The  latter  would,  under  Fuller  v.  City  of 
Jaduon,  02  Mich.  201,  02  N.  W.  107S.  be 
entitled  to  weight,  were  we  not  satisfied  that 


the  opinion  ot  the  doctor  was  based  upon  con* 
dltlons  discovered  by  him  and  prerioualy 
fully  detailed  to  the  jury. 

We  think  there  was  a  case  for  the  jury. 

Judgmoit  affirmed. 

OABPBNTBB,  ICcALVAT,  and  OSTRAND- 
BB,  JJ.,  concur. 

ORANT,  J.  (concurrlnfld.  Liability  for 
damages  resulting  from  defective  streets  de- 
pends wtlrely  upon  the  statute  which  has 
received  construction  In  many  cases  by  this 

court  I  do  not  understand  that  any  of  tiiem 
has  held  a  municipality  liable  for  failure  to 
Inspect  or  for  defectire  Inqiectlon.  It  is  of 
no  consequence  what  or  who  causes  the  defect 
When  the  municipality  has  notice  or  knowl- 
edge of  tbe  defect,  it  Is  then,  and  then  only, 
liable  for  damagea,  if  It  falls  to  repair  within 
a  reasonable  time.  It  la  immaterial  bow  this 
knowledge  is  acquired  or  the  notice  brought 
home  to  tbe  municipality.  It  must  have, 
however,  either  actual  or  constructive  notice. 
As  we  said,  speaking  through  Brother  Hooker, 
in  Thomas  v.  Flint.  123  Ulch.  10,  37.  81 
N.  W.  086,  046,  17  L.  R.  A.  497:  '*The  act 
[the  statute]  plainly  limits  liability  to  a  case 
arising  after  knowledge  or  notice  of  the  de- 
fect causing  tbe  injury.  *  *.  *  Tbe  law  la 
plain,  and  we  ought  not  hold  that  a  dty  or 
township  Is  liable  because  It  negligently  omit- 
ted Inspection,  when  the  legislative  intention 
to  limit  recovery  to  cases  arising  from  known 
defects  la  clear."  I  do  not  understand  that 
the  opinion  in  Thomas  v.  Flint  recognizes  a 
duty  of  Inspection,  the  failure  to  make  which 
is  a  ground  of  liability  for  damages.  In  this 
case  the  attention  of  the  proper  officers  was 
called  to  tbe  defective  condition  of  this  side- 
walk, and  the  proper  office  were  sent  to 
Inspect  It  They  did  Inspect  it  The  defects 
were  snch  tbat  It  Is  claimed  that  they  ought  to 
have  seen  tbem.  Tbe  Inspection  made  by  the 
officers,  and  the  character  of  tbe  defects,  were 
competent  as  evidence  from  which  the  jury 
might  Infer  actual  knowledge  of  the  defects. 
While  there  are  expressions  in  the  instruction 
of  the  court  which,  standing  alone,  would 
imply  a  liability  for  failure  to  inspect  or  for 
Improper  Inspection,  I  think  the  Instruction, 
taken  as  a  whole,  correctly  states  the  law. 
and  could  not  have  misled  the  jury.  At  tbe 
very  conclusion  of  the  Instruction  the  court 
said  to  the  jury:  "The  plaintiff  cannot  re- 
cover, unless  the  proof  Is  made  of  notice  of 
such  defect  by  the  defendant  or  knowledge  of 
such  defect;  and  this  notice  or  knowledge 
must  be  of  the  particular  defect  complained 
of  Iq  the  declaration.  Tbe  particular  defect 
complained  of  In  the  declaration,  gentlemen. 
Is  the  defect  of  a  loose  plank  at  a  point 
16  or  18  feet  west  of  tbe  railroad." 

I  think  the  instruction  aa  a  whole  could 
not  have  been  mlsundmtood  by  tbe  jury,  and 
thwefbre  concur  in  affirming  the  judgment 
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HOMBB  TP.  T.  SMITH. 

(Supreme  Court  of  MicUgon.  Oct.  81. 

Taxatuoi — Pebsoni  Liable — Tbubteb. 

Where  property  was  assessed  to  its  true 
vwntr,  a  corporation  or  association,  and  not  to 

its  trustee,  ttie  tax  could  not  be  collected  from 
the  trustee ;  Ck>mp.  Laws,  g  3826,  providing  that 
for  assessment  purposes  a  trustee  may  be  treat- 
ed as  owuer.  and  section  3922,  relating  to  erron 
in  assessments,  not  being  applicable. 

Error  to  Circuit  Oour^  JaduHm  Coimty; 
Erastus  Peck,  Judge. 

Assumpsit  by  the  township  of  Homer 
against  Hngb  L.  Smith,  troatee  of  the  Elec> 
trie  Oil  Store  Company.  From  a  Judpn^tin 
favor  of  defendant,  plaintiff  brings  enor. 
Affirmed^ 

This  suit,  an  action  of  assumpsit,  was  be- 
gun In  justice's  court  In  August,  1901,  by  the 
snperTlsor  of  Homer  tomishlp,  In  the  name 
of  the  township.  Defendant  filed  a  plea  In 
abatement,  Tfirifled  by  his  affidarit,  to  the 
effect  that  he  was  not,  when  suit  was  begun, 
trustee  of  tiie  Electric  Oil  Store  Company. 
An  Issue  was  made  upon  the  plea  by  piain- 
tiiTs  oral  reply  thereto,  and  was  tried  and, 
determined  upon  oral  and  documentary  testi- 
mony, adversely  to  the  defendant  Defend- 
ant did  not  plead  over  nor  take  any  part  in 
the  trial  upon  the  merits,  which  was  at  once 
entered  upon,  and  which  resulted  In  a  Judg- 
ment for  the  i^alntlff.  The  proceedings  were 
removed  to  the  circuit  court  for  the  count?  of 
Jacksm  by  certiorari,  and  in  that  court  the 
judgment  was  reversed  and  set  aside,  with 
costs  of  both  courts  to  defendant  Ttie  pro- 
ceedings in  the  circuit  court  are  brought  to 
this  oourt  by  writ  of  error.  The  only  de- 
mand asserted  by  plaintiff  is  the  amount  of 
certain  taxes,  and  proof  of  the  demand  was 
made  by  the  introdncti<ai  of  an  assessment 
and  a  tax  roll  for  the  year  IHOO,  from  which 
it  appeared  that  the  Electric  Oil  Stove  Com- 
pany of  Homer  eo  nomine  was  assessed  as 
for  910,000  of  personal  pn^ierty,  and  taxed 
fbr  state,  county,  township,  and  school  pur- 
poses, a  total  of  9128.  Interest  and  charges 
increased  tiiis  amount  to  $140.80,  which  was 
the  amount  of  judgmrat  In  disposing  of 
tha  matter,  the  Judge  of  the  circuit  court 
made  a  statement  a  portion  of  wbi<A  Is 
here  set  out: 

"Whether  the  'Electric  OU  Stove  Company' 
was  a  partnershU),  general  or  limited,  a  part- 
nership association,  or  a  corporation,  no- 
where appears  in  tlw  record ;  nor  does  it  aiH 
pear,  excej^t  by  Infftroice,  wliere  its  offices 
or  place  of  business  was,  but  this  assess- 
ment was  made  upon  the  theory  tiiat  what- 
ever may  have  been  Ite  organization,  it  was 
the  owner  of  personal  property  located  in 
Homer,  subject  to  ass^ment  in  that  town- 
ship. Upon  that  theory  it  was  competoit  for 
the  township  authorities  to  pursue  the  course 
tbej  did,  viE.,  to  assess  this  personal  iroper^ 
ty  to  Ite  owner  by  Ite  pr(q>er  name  The 
statute  also  provides  that  where  the  personal 
proporty  ot  a  corporation  or  natural  poaoD 


Is  under  the  control  of  a  trustee  or  agrat. 
It  mi^  be  assessed  to  such  trustee  or  agent 
in  the  township  where  be  resides,  except  as 
otherwise  provlded;.and  In  my  opinion,  under 
the  drcnmstences  of  this  case,  it  would  have 
heea  legal  for  tlie  township  to  have  assessed 
this  personal  property  of  the  Electric  Oil 
Stove  Company  in  the  township  of  Homer 
to  a  trustee,  provided  the  trustee  had  oaa- 
trol  of  file  property,  and  the  township  bad 
chosen  to  do  so.  It  is  uuneoessary  to  In- 
quire what  would  have  been  tbe  effect  of 
sudi  an  assessment  upon  tbe  township's 
light  to  collect  tbe  tax  1^  suit  against  the 
trustee,  as  the  township  did  not  pursue 
that  course  and  Ibe  asseasment  was  not  made 
against  a  trustee,  but  was  made  to  tbe  own- 
er of  tbe  property.  The  statnto  provides 
'that  the  president  secretary  or  proper  ac- 
counting officer  of  any  company  or  associa- 
tion, Inconxnrated  or  unincorporated,  ncept 
railroadi'lnanrance  and  telegraph  c<nnpanle8 
and  banking  corporations,  the  taxation  of 
which  is  spedflcally  provided  for  by  law, 
shall  make  ont  and  deliver  to  fiie  assessor  a 
sworn  statement  setting  forth  the  property 
subject  to  assessment'   In  this  instance  Hugh 
L.  Smttb,  file  defradant,  made  ont  and  swore 
to.  and  delivered  to  the  supervisor,  the  sworn 
statement  Exhibit  A,  which  Is  tbe  ordinary 
statement  of  the  taxable  proper^  'held  or 
owned  by  and  In  tbe  possession  of  the  Ble<s 
trie  on  Stove  Company  of  the  village  of 
Homer,  In  tbe  county  of  Galbomi,  MidL* 
In  tbe  affidavit  attached  to  this  statement 
ICr.  Smith  d^Hises  that  be  is  the  trustee  of 
the  Electric  Oil  Stove  Company,  and  that 
tbe  above  statement  was  made  by  Urn,  and  im 
a  full  and  true  statement  of  all  matters  tbere- 
In  set  forth,  and  of  all  file  taxable  prtqch 
erty  owned  by  the  Electric  Oil  StoTO  Com- 
pany Itable  to  assessment  in  this  nnnmnlng 
district*  Upon  receiving  tills  statement  the 
snpervlsor  assessed  tbe  personal  pnqwrty 
therein  described  at  the  sum  of  $10^000  to 
tbe  Electric  OU  Stove  Company,  and  not  to 
Hugh  L.  Smith,  trustee^  and  upon  that  as- 
sessment as  a  basis  tbe  justice  rendered  judg- 
ment not  against  the  owner  of  fiie  pn^mty. 
the  Electric  Oil  Stove  Company,  but  against 
Hugh  li.  Smith  as  trustee  to  whom  no  as- 
sessment whatever  bad  been  made.  Tbls  la 
not  a  suit  brought  by  tbe  treasurer.  In  the 
name  of  the  township,  unda  the  statute  au- 
thorising tbe  treasnrer  to  represent  the  town- 
ship and  bring  a  suit  In  Ita  name.  If  it 
was,  tbe  action  could  not  be  maintained,  fbr 
tbe  reason  that  It  Is  not  broi^ht  against  the 
PCTBon  assessed,  Township  of  Laketon  v. 
Akeley,  74  Mich.  flOS.  42  N.  W.  16B,   This  suit 
is  brought  by  the  township  and  at  tbe  In- 
stance d  tbe  snpoTlsor,  and  a  tax  record 
showing  sn  assessment  to  tbe  Electric  Oil 
Stove  Company  would  not  be  ctmclustve  and 
prevrait  tbe  collection  of  the  tax  from  the 
real  own».  City  ot  Menominee  v.  8.  K.  Mais 
tin  Lumber  Ga,  119  Mich.  201,  T7  N.  W.  704. 
Tbe  effect  of  tbe  dedslons  ot  tha  Suiwane 
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Court  of  this  state  Is  to  establish  that  a 
misnomer  of  the  party  does  not  have  the  ef- 
fect to  mislead  the  real  owner  of  the  proper- 
ty, and  the  real  owner  is  held  subject  to  the 
same  liability  as  though  the  tax  had  been 
reenlarly  lerled  In  the  proper  name.  Fletcher 
T.  Post,  104  Mich.  427,  62  N.  W.  574.  If 
this  suit  were  between  the  township  of  Homer 
and  the  real  owner  of  the  property  assessedj 
the  fact  that  there  may  have  been  a  mis- 
nomer of  the  party  assessed,  or  that  it  may 
have  been  assessed  to  some  one  other  than 
the  true  owner,  would  not  have  reliered  the 
owner  of  the  property  from  liability  for  the 
tax.  Bnt  that  is  not  the  situation  here.  The 
true  owner  of  the  property  was  the  Elec- 
tric Oil  Stove  Company,  and  It  was  assessed 
to  that  company,  which  is  undoubtedly  liable 
for  the  tax.  Tbe  effect  of  the  Judgment  com- 
plained of  la  that  It  renders  a  party  liable 
for  the  tax  to  whom  It  was  not  asseaaed. 
and  who  was  not  the  owner  of  the  pro[>erty." 

It  appears,  also,  that  tibe  first  notice  de- 
fendant had  of  the  Intention  of  the  township 
to  look  to  Um  tor  payment  of  the  taxes  was 
when  the  summons  was  aerred  upon  him  in 
August  1901.  at  which  time  he  was  no  long- 
er trustee  for  the  Electric  Oil  Stove  Com- 
pany. 

Argued  before  MOOBB.  0.  J.,  and  McAIr 
TAT,  GRANT,  BLAIR,  OSTRANDER,  JJ. 

Howard  W.  Cavanagh.  for  appellant  John 
W.  Miner  (Grove  H.  Wolcott,  of  counsel)* 
for  appellee. 

OSTRANDER,  J.  {after  stating  the  facts). 
The  facts  stated  In  the  opinion  of  the  learn- 
ed cfrcnit  Judge,  and  above  set  out  are  in 
conformity  with  the  record.  There  la  noth- 
ing In  the  record  showing  or  tending  to  show 
that  defendant  was  owner  of  the  property 
asaessed.  It  was  not  assessed  to  him  as 
trustee,  or  ofiierwise.  Tbe  statutes,  Comp. 
Laws,  H  3826, 3922,  and  the  cases.  City  of  De- 
troit T.  Lewis.  109  Mich.  1S6,  66  N.  W.  968. 
32  Lu  B.  A.  439,  and  H.  M.  Loud  &  Sons  Lmnl>er 
Ca  T.  Hagar,  118  Mich.  462.  76  N.  W.  960, 
relied  upon  by  counsel  for  appellant,  have  no 
application  here.  See,  also,  Township  of 
Bangor  r.  Smith  Trans.  Ca,  112  Midi.  601, 
71  N.  W.  148;  City  of  Menominee  t.  8.  E. 
^rartln  Lumber  Co.,  119  Mich.  201,  77  N.  W. 
704 ;  Township  of  Laketon  t.  Akeley,  74  Mich. 
fi96.  42  N.  W.  166. 

Tbe  Jndgmait  of  the  circuit  court  was 
right,  and  It  la  affirmed. 


SCHNEIDER  v.  BROWN  TP. 
{Supreme  Court  of  Michigan.  Nov.  21,  1906.) 
L  Highways  —  Estabubhheht  —  Width  — 

PSBSUHFTION. 

Comp.  Laws,  |  4086,  ^ovidlng  that  public 
highways  shall  not  be  less  than  four  rods  wide, 
eupports  a  presmnptlon  that  where  a  highwaj 
was  laid  out  so  aa  to  cross  a  ravine  it  was  a 
coBCiauouB  hichway,  extending  at  a  onlform 
width  across  the  ravine. 


2.  Watxbs  —  OBSTBUcnoir  —  QuxsTioif  tob 
3vsr. 

A  highway  was  crossed  by  a  ravine  In  which 
a  stream  flowed,  travel  at  that  point  divwglng 
BO  as  to  pass  over  a  dam.  PlaintiCE,  whose  lana 
was  bounded  by  tbe  highway,  by  means  of  the 
dam  backed  water  for  five  years  within  the  lines 
of  the  highway  projected  over  the  ravine,  when 
hi  1882  a  bridge  was  built  Tbe  flowage  con- 
tinued, and  In  1902  the  ravine  was  Slled.  the 
stream  passing  by  means  oi  a  culvert  In  an 
action  by  plaintiff  for  damages  because  of  the 
Interference  with  his  flowage,  there  was  evi- 
dence that  as  early  as  1869  there  was  an  in- 
tended appropriation  by  the  public  of  a  contin- 
uous strip  of  land,  known  to  plaintiB  when  he 
puTchaseo,  and  never  disputed  oy  tiim ;  that  use 
of  the  strip  across  the  ravine  was  postponed 
until  a  suitable  means  of  crossing  should  be 
erected;  that  all  proceedings  on  the  part  of  the 
township  authorities  were  predicated  on  such 
daimed  appropriation,  and  without  protest  from 
plaintiff.  Meld  that  under  'the  evidence,  It  was 
error  to  instruct  that  as  a  matter  of  law,  the 
township  had  no  right  to  put  in  such  a  fill,  and 
deprive  plaintiff  of  the  right  of  Sowage. 
8.  HiGHwATB — ^Bights  or  AojonnNQ  LAinv 

0WNI88 — EnCBOACHlfE^  OF  EMBANEJfEItT. 

The  rights  of  the  public  in  a  highway  do 
not  give  it  any  right  to  place  a  part  of  an  em- 
bankment upon  the  lands  of  an  adjcdnlng  own«. 
4.  Same— CoNSTBTiOTiON— Ikjdbt  to  Abut- 
ting OWNBB. 

A  township,  in  cwstrnctiDg  an  embank- 
ment for  a  highway,  had  no  right  to  so  con- 
struct it  as  to  cause  the  deposit  of  eardi  In  a 
pond  of  a  landowner  or  upon  his  land. 

Error  to  Circuit  Court,  Manistee  County: 
Aaron  Y.  McAlray,  Judge. 

Action  by  Caaper  Schneider  against  the 
township  of  Brown.  Ju^ment  In  faror  of 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

A  highway  has  existed  on  the  section  line 
between  sections  9  and  16  in  defendant  town- 
ship since  the  year  1869.  There  Is  no  record 
evidence  of  Its  establishment  There  Is  tes- 
timony in  the  record  to  the  effect:  "When 
I  flrst  wept  out  there  to  live,  the  highway 
was  not  laid  out  If  I  remember  right  It 
was  laid  out  In  1868  by  the  township  author- 
ities of  the  township  of  Brown;  that  was 
l)efore  Mr.  Schneldei"  came  there.  I  think 
we  worked  on  the  road  a  short  time  after  It 
was  laid  out  One  end  of  the  road  was 
opened  flrst,  except  that  It  turned,  and 
went  down  over  the  dam  there,  end  then 
came  back.  It  followed  right  along.  It 
was  not  always  on  the  line;  It  diverged 
some." 

It  is  said  by  counsel  for  defendant  that 
in  1884  there  was  a  resurvey  of  the  highway, 
of  which  a  record  was  made.  It  appears 
to  have  been  a  highway  four  rods  in  width, 
as  indicated  by  understanding  and  marked 
by  fences,  including  tbe  fences  on  plalntlCT's 
land.  PlalntlCT  owns  land  In  both  sections, 
and  through  his  land  a  stream,  called  In 
the  record  '"Chief  Creek,"  runs  In  a  direction 
generally  south,  and  crosses  tbe  line  of  said 
highway.  Prior  to  the  year  1880,  the  high- 
way was  not  and  could  not  be,  used  over 
this  creek  and  the  ravine  in  which  it  ran. 
Using  the  highway  to  or  near  the  banks  of 
tiie  ravine  on  either  side,  travel  at  this 
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point  was  to  the  south  of  the  section  line, 
and  the  stream  was  crossed  by  way  of  a  dam 
constracted  some  17  rods  sonth  of  the  line 
of  the  highway.  The  dam  was  there  when 
plalntlfT,  some  28  years  before  the  trial,  pnr^ 
chased  the  land.  It  was  only  2  or  3  feet 
high  and  was  used  by  the  pnblic  for  crossing 
the  creek  nntil  1880,  or  perhaps  1882,  when 
the  township  built  snbstantlalty  on  the  line 
of  the  highway,  a  bridge  16  feet  In  width, 
spanning  the  ravine  and  the  stream.  The 
bridge  was  once  rebuilt,  was  used  by  the 
public  as  a  part  of  the  highway  until  1902, 
when  It  became  Infirm,  and  for  It  was  sub- 
stituted an  embankment  of  earth  and  tim- 
bers, through  and  under  irhlcfa  the  water  of 
the  creek  passes  by  way  of  a  culvert.  The 
embankment  Is  18  feet  wide  on  top,  and  Is 
at  all  points  less  than  66  feet  wide  at  Ita 
base.  There  Is  testimony  tending  to  prove 
that  the  center  line  of  the  embankment  Is 
south  of  the  center  line  of  the  bridge  it  re- 
placed, and  that  the  base  of  the  embankment 
rests  upon  land  of  plaintiff  south  of  the 
south  line  of  the  highway.  There  Is  also 
testimony  tending  to  prove  that  the  embank- 
ment was  built  with  reference  to  a  north 
line  of  the  highway  east  of  the  embankment, 
claimed  by  plaintiff  to  be  a  correct  line,  to 
rorrespond  with  which  be  moved  his  fence 
to  the  soatu,  Into  the  highway,  as  before  In- 
dicated. Some  years  (4  or  6)  before  the  flrat 
bridge  was  bnllt,  plaintiff,  who  operated  a 
sawmill  at  a  point  below  bis  dam,  raised 
the  dam  7  or  8  feet,  as  a  consequence  setting 
back  the  water  In  his  iK>nd  to,  and,  as  he  tes- 
tified, some  15  rods  beyond  the  line  of  high- 
way, all  upon  his  own  land.  Plaintiff's  tes- 
timony Is  to  the  effect,  also,  that  no  uniform 
bead  of  water  was  maintained,  bnt  that 
boards  were  used,  aa  occasion  demanded,  to 
increase  the  height  of  the  dam,  and  so  to 
raise  the  water  in  the  pond.  With  this 
pondage  of  the  water,  the  bridge,  bnilt  upon 
posts,  did  not,  It  Is  claimed.  Interfere,  nor 
with  the  storage  of  logs  in  the  pond.  It 
seems  to  be  conceded  that  the  building  of 
the  embankm«it  in  question  was  by  the 
direction  and  authority  of  the  defendant 
township.  Plaintiff  complains  that  the  em- 
bankment has  filled  his  pond,  diminished 
its  capacity  for  storage  of  water,  interrupted 
the  free  flow  of  water  thereto.  He  also 
claims  that  the  embankment  Is  bollt  in  part, 
at  least,  upon  his  land,  and  is  constructed 
without  retaining  walls  of  any  sort,  result- 
ing In  a  wash  of  eartii  from  the  embank- 
ment to  and  upon  his  land  and  into  the  pond. 
The  covering  with  earth  of  logs,  placed  In 
the  pond  to  be  sawed,  and  the  diminished 
value  and  the  diminished  earning  capacity 
of  the  mill  by  reason  of  a  diminished  mill 
pond,  are  specifications  of  Injury  for  which, 
In  an  action  on  the  case  against  the  town- 
ship, damages  were  claimed. 

The  position  of  plaintiff  Is  thus  stated  by 
his  counsel :  "He  did  not  deny  the  existence 
of  a  hlghwaj  by  user  along  the  section  line 


'  crossing  bis  property,  but  he  did  deny 
I  right  of  the  township  to  connect  this  hlgh- 
I  way,  at  the  point  where  It  crossed  his  pond, 
with  any  sort  of  an  embankment  or  flU  that 
would  Interfere  with  the  full  use  and  enjoy- 
ment of  his  pond  and  water  power.  He  had 
always  acquiesced  in  the  maintenance  by 
the  township  of  the  wooden  bridge,  for  the 
reason  that  that  did  not  interfere  with  his 
property  rights  In  the  pond."  And  again : 
"The  plaintiff  In  this  case  claims  that  the 
township  of  Brown  had  no  right  whatever 
to  put  In  this  fill  or  embankment,  or  fill  tip 
this  space  from  one  side  of  the  bank  to  the 
other  with  this  material,  sand,  and  dirt,  or 
grade  and  fill  there,  so  to  speak,  that  lu  do- 
ing BO  it  trespassed  upon  his  rights  as  the 
owner  of  that  property,  and  filled  up  hia 
pond  to  a  large  extent  That  furthermore. 
In  putting  It  In,  the  way  It  was  put  In.  there 
was  more  serious  damage  done  to  the  plain- 
tiff because  of  the  manner  in  which  it  was 
constructed,  and  that  there  was  no  effort 
made  by  the  township  of  Brown  to  confine 
this  embankment  farther  by  sodding  or 
putting  in  timbers,  or  In  any  other  way  to 
prevent  the  water  washing  down  from  pass- 
ing across  It  and  by  the  elements  washing 
this  material  Into  the  pond  from  both  direc- 
tions." 

Defendant's  position  is  that  a  highway 
4  rods  wide  has  existed  across  the  creek 
since  1868;  that  the  public  right  to  use  the 
land  within  the  highway  as  laid  out  Is,  and 
has  always  been,  superior  to  the  right  of 
plaintiff  to  back  and  bold  water  upon  the 
highway ;  that  the  building,  and  for  20  years 
maintaining,  a  bridge  across  the  ravine  on 
the  line  of  the  highway  were  acts  In  asser- 
tion of  rights  In  the  highway  as  laid ;  that  In 
electing  to  bolld  an  embankment  with  a  pas- 
sage for  water.  Instead  of  rebuilding  the 
bridge,  and  In  building  the  embankment  the 
township  acted  in  Its  governmental  capacity, 
built  the  embankment  entirely  within  the 
limits  of  the  highway,  and  in  a  proper  man- 
ner; that  If  plaintiff  has  been  occasioned 
any  loss  thereby,  It  is  damnum  absque  In- 
juria. The  further  issue  was  made  that 
plaintiff  has  estopped  himself  to  question 
the  right  of  the  township  to  build  the  em- 
bankment as  and  where  it  is  bnllt 

Some  of  the  alleged  facts  upon  which  es- 
toppel of  plaintiff  is  rested  are:  (1)  He 
fenced  his  land  down  to  and  In  the  ravine 
in  SQcb  way  as  to  Indicate  a  highway  four 
rods  wide,  within  the  limits  of  which  the 
embankment  Is  bnllt.  (2)  That  a  few  years 
before  the  embankment  was  made,  plaintiff 
had  the  lines  surveyed,  and  insisted  that  the 
road  was  too  far  north,  and  should  t>e 
changed  to  a  line  further  south  and  towards 
his  mllL  (8)  That  he  saw  the  stakes  locat- 
ing the  proposed  embankment  and  became 
surety  for  his  son,  who  did  the  work ;  made 
no  objections  to  the  placing  of  the  embank- 
ment (4)  Plalntlfl  was  present  hi  1902  at 
the  pubUc  meeting  which  discussed  and  de- 
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termlned  the  manner  of  replacing  tbe  worn- 
out  bridge,  and,  while  announcing  his  pref- 
mmce  for  an  Iron  bridge,  did  not  assert 
anj  ri^t  of  his  which  tbe  building  and  main- 
tenance of  an  embankment  wonld  Interfere 
with,  nor  suggest  resulting  iDjnry  to  himself 
or  his  property.  (S)  He  presented  In  1903 
to  the  township  board  a  claim,  apparently 
prepared  In  the  office  of  his  attorney,  read- 
ing aa  follows :  "To  damages  caused  to  tbe 
said  Gasper  Schneider  by  the  township  au- 
thorities In  making  a  fill  In  the  pnbUc  high- 
way across  Chief  cre^,  where  there  former- 
ly was  a  wooden  bridge;  tbe  said  highway 
being  between  section  nine  and  section  six- 
teen. In  township  twenty-two  north,  of  range 
fifteen  west,  and  tbe  said  damages  being 
more  particularly  described  as  follows:  To 
damage  to  mill  pond  and  water  power,  caus- 
ed from  the  earth  and  sand  caving  Into  the 
said  pond  and  filling  the  same,  $500.  To 
50  H.  feet  of  hardwood  logs  burled  by  the 
caving  in  of  the  said  earth  and  sand  In  said 
pond,  at  18  per  M.,  $400.  Total,  $900." 
It  la  said  that  the  form  of  this  claim  nega- 
tiTea  the  Idea  and  fact  of  damage  except  as 
the  same  arose  from  Improper  construction 
of  the  embankment  This  claim  was  the 
second  one  presented;  tbe  first  one,  made 
a  month  prerlous,  reading:  "To  the  Town- 
ship Board — Gentlemen:  In  order  to  save 
litigation  In  regard  to  damages  sustained 
by  me  by  baring  my  logs  covered  and  pond 
filled  with  pand  by  tbe  wash  that  has  filled 
It,  I  will  settle  with  the  township  for  the 
sum  of  three  hundred  dollars  ($300)  for 
damages  done  and  all  damages  that  may 
be  done  hereafter.  Tours  truly.  [Signed] 
Casper  Schneider."  Both  claims  were  veri- 
fied by  plaintiff,  and  a  part  of  tbe  verlfica- 
ilon  statement  with  the  later  claim  was: 
''Deponent  further  says  that  he  has  hereto- 
fore rendered  to  tbe  said  township  of  Brown 
a  bill  for  a  lees  amount,  but  that  when  the 
former  bill  was  rendered  he  was  not  fully 
aware  of  the  extent  of  his  damage  on  ac- 
count of  the  action  of  the  said  township,  as 
aforesaid,  and  as  to  the  cost  of  repairing 
the  same,  in  the  event  that  the  same  could 
be  repaired." 

The  trial  court  submitted  to  the  Jury  cer- 
tain questions  of  fact,  and  a  general  verdict 
for  plaintiff  for  $650  was  returned,  and  Judg- 
ment was  entered  on  the  verdict.  Defend- 
ant presented  20  requests  to  charge,  all  of 
which,  "except  as  they  may  be  Included  In  the 
main  charge"  were  refused.  In  the  main 
brief  for  appellant  It  Is  said  that  the  Im- 
portant questions  Involved  are  raised  by  the 
defendant's  14th,  15th,  and  16tb  requests  re- 
fused, and  by  tbe  charge  given  as  indicated 
in  tbe  13th  and  15th  assignments  of  error. 
The  requests  to  charge,  referred  to,  are: 
'  (14)  Ab  to  the  highway,  I  charge  you  that 
tbe  proof  shows  that  in  1868  a  highway  was 
laid  ont  on  the  east  and  west  section  line, 
between  sections  16  and  9.  That  It  was 
opoied  and  traveled  on  each  aide  of  the 


valley;  the  traveling  diverging  to  the  south 
on  either  side  of  the  valley,  going  down  and 
crossing  the  creek  at  tbe  mill  dam.  That  In 
1876  plaintiff  bought  the  property  described 
in  this  case;  tbe  dam  at  that  time  being  a  low 
dam,  as  be  states  it,  four  feet  high.  That 
he  afterwards  raised  the  dam,  and  In  so** 
doing  flooded  the  water  ba<^  to  the  highway 
and  beyond.  In  1888  the  township  construct- 
ed a  wooden  bridge  across  tbe  valley  on  the 
line  of  tbe  highway,  and  have  ever  since 
maintained  either  a  wooden  brit^  or  dirt 
and  wooden  bridge,  which  has  been  used  by 
tbe  pnbllc.  This  laying  out  the  highway  and 
afterwards  opening  It  gave  the  township  a 
right  of  way  4  rods  or  66  feet  wide,  and  the 
testimony  In  this  case  conclusively  shows  that 
tbe  township  has  nev^  abandoned  or  in  any 
way  lost  its  right  in  and  to  said  highway. 
The  plaintiff  could  not  by  flooding  the  water 
back  In  said  pond  or  creek  onto  the  land  in 
tbe  limits  of  tbe  highway  acquire  any  rights 
adverse  or  superior  to  the  rights  of  said 
township,  bnt  any  possession  he  may  have 
had  of  said  land  lo  said  highway  must  be 
held  as  having  been  with  the  consent  and 
acQnIescence  of  the  township,  and  not  ad- 
verse thereto.  That  to  acquire  any  rights 
by  adverse  possession  or  adverse  user,  tbe 
adverse  possession  or  adverse  user,  in  order 
to  ripen  into  a  right,  most  be  open,  notori- 
ous, and  adverse,  and  It  must  be  so  brought 
to  the  attention  of  the  owner  of  tbe  soil.  In 
this  case,  the  township,  being  In  tbe  posses- 
sion and  use  of  the  highway  along  tlie  line  In 
question,  was  In  law  In  possession  to  the 
boundary  line  of  the  highway  on  either  side, 
and  the  plaintiff  could  acquire  no  presump- 
tive or  adverse  rights  by  flooding  or  taking 
possession  of  any  part  of  said  highway,  un- 
less he  made  such  possession  open,  notorious, 
and  gave  the  public  In  general,  and  the  town- 
ship in  particular,  notice  that  be  claimed  an 
ownership  in  the  soil  and  a  right  to  flood  tbe 
same.  The  proof  in  the  case  fails  to  es- 
tablish such  claim,  but,  on  tbe  contrary,  does 
show  that  plaintiff  recognized  the  south 
boundary  line  of  the  highway  as  the  bound- 
ary of  his  land,  and  made  no  claim  adverse 
to  the  rights  of  tbe  township  to  the  land  In- 
side of  the  limits  of  said  highway.  Hence 
he  has  never  acquired  any  prescriptive  or 
adverse  rights  to  any  of  the  land  In  said 
highway.  (15)  In  law  the  use  of  tbe  high- 
way by  the  public  by  the  erection  and  use  of 
the  wooden  bridge  was  such  as  to  give  the 
defendants  possession  of,  and  title  to,  the 
gronnd  on  two  rods  each  side  of  the  section 
line  between  sections  16  and  9,  here  in  ques- 
tion; and,  if  the  wooden  bridge  deviated  from 
the  true  line  within  the  limits  of  the  four 
rods,  tbe  township  might  rightfully,  in  the 
erection  of  tbe  new  bridge,  change  the  loca- 
tion, so  long  as  It  was  kept  inside  of  tbe 
four  rods.  (16)  The  right  of  the  township 
to  the  highway  in  question  is  not  based  on 
user,  but  on  grant  or  condemnation,  and  that 
said  plaintiff  bad  no  right,  by  prescription  or 
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otherwise,  at  the  time  said  first  wooden 
bridge  was  constrocted,  and  has  and  could 
not  bare  acquired  any  since  that  time,  as 
said  defendant  has  been  In  tbe  actnal  pos- 
session of  said  bl^way  at  least  dnring  all 
that  time  since  said  brl^  was  bnllt,  and  I 
«ichai^  yoa,  as  a  matter  of  law,  that  such 
claim  Is  tni&  (a)  The  only  way  that  said 
plalntlfl  could  acquire  any  prescriptive  rights 
In  the  land  Included  in  said  highway  would 
either  be  by  deed  from  said  township,  or  by 
taking  possession  of  the  whol^  or  some  part 
thereof,  to  the  ^elusion  of  said  townsh^ 
This  might  be  done  by  the  erection  of  a 
fence  or  other  barrier,  claiming  It  to  be  the 
true  boundary  line,  and  thereafter  continu- 
ing in  the  open,  notorious,  risible,  and  ad- 
verse possession  under  a  claim  of  tkle  or  right 
The  mere  flooding  the  water  of  tlie  cred^  <mto, 
over,  or  beyond  tbe  highway,  unless  done  un- 
der a  claim  of  right  or  title  brought  home  to 
the  attention  of  the  defendant  would  not  ripen 
into  a  title,  no  matter  bow  long  oontinoed. 
The  possession  of  Hie  defendant  beliv  actoal. 
It  must  be  consldoed  exclntiva,  and  sufficient 
to  authorise  tbe  use  of  the  entire  width  of 
tbe  highway  wbenerer  the  township  authori- 
ties should  elect  The  use  by  tbe  plalntlfl, 
80  far  as  the  proof  shows  any  use,  was  per- 
missive and  not  adverse,  (b)  Tbe  highway 
bad  been  appropriated  to  a  public  use,  and 
no  adverse  Interest  could  be  acquired  until 
stnne  assertion  of  an  adverse  interest  was 
so  made  that  the  public  shoald  be  notified. 
The  proof  diows  that  the  general  under- 
standing was  tbat  it  was  a  highway,  and 
there  is  no  proof  that  any  one  ever  under- 
stood that  plaintiff  had  or  claimed  any  rights 
within  the  limits  of  the  four  rods.  Under 
this  proof,  the  plaintiff  must  be  held  to  have 
no  right  within  the .  four-rod  limit"  The 
thtrteenOi  and  fifteenth  assignmenta  of  ema 
are:  "(18)  In  Instructing  the  Jury:  'But  I 
charge  you.  as  a  matter  of  law,  that  Mr. 
Schneider,  by  reason  of  having  rights  In  this 
water  privilege  before  there  was  any  high- 
way there,  and  by  reason  at  the  fact  that  tn 
the  early  days  the  travel  was  down  over  the 
dam,  and  the  highway  proper  came  to  the 
banks,  as  I  take  it  and  that  the  highway 
has  crossed  the  vall^,  at  least  above  part  of 
the  way  arm  the  water  that  Mr.  Schneider 
flooded,  the  land  has  been  used  as  a  high- 
way xaer  for  all  these  years,  and  has  beea 
used  while  Mr.  Schneider  has  used  his  part 
or  rights,  whatever  they  may  be^  of  floo^age, 
«ach  using  and  exercising  such  rights  as  It 
claimed  to  have  without  Interfering  with  the 
other.  On  that  account  I  shall  charge  yom 
that  Mr.  Schneider  did  acquire  rights  to  bade 
up,  If  he  did  bade  It  up,  under  the  bridge,  for 
as  far  as  he  did  baefc  it  up.' "  "US)  In  in- 
structing the  Jury;  'And  I  charge  you  fur- 
ther, that  If  yon  find  that  Mr.  Schneider,  as  a 
matter  of  fact  has  used,  aa  he  clal^u^  and  as 
wltneases  on  his  side  have  testified  tending 
to  show,  the  apace  under  the  bridge  for  what- 


ever floodage  you  find,  and  has  for  yeai 
hacked  the  water  of  hia  dam  up  through  that 
space,  that,  as  a  matter  of  law,  tbe  town-j 
ship  bad  no  right  to  put  a  fill  in  there  or  a 
bridge  in  there  that  would  deprive  blm  of 
tiie  use  which  be  had  had  of  ttut  part  bf  the! 
water  under  the  bridge.  If  you  find  he  did' 
use  it*  I 
Argued  before  MOORE,  a  J.,  and  GRANT,  I 
BLAIB.  OSTRANDER.  and  HOOKER,  JJ. 

Pratt  &  Davis,  for  amtellant  Frank  I* 
Fowler,  for  ^pelleei 

OSTBANDBB,  J.  (after  stating  tbe  facts). ' 
It  Is  clear  that  extending  fnnn  the  ravine  in 
either  dlrectitm,  there  was,  at  the  time  plain- 
tiff raised  his  dam,  a  road  which  was  fonr 
rods  wide,  which  might  beomie,  if  It  had  not 
already  become,  by  user  a  public  highway. 
Then  Is  no  record  evidence  of  the  laylngr 
out  of  tbe  road.  At  tin  time  phiintifir 
raised  his  dam,  no  use  whatever  bad  been 
made  of  the  ground  through  tbe  ravine  for 
highway  purposes.   It  is  to  be  presumed,  we 
think,  tt  any  presumptions  may  be  Indulged, 
that  the  highway,  as  laid,  if  one  was  laid, 
was  a  craitinuous  highway,  extending  at  a 
uniform  width  across  the  ravine  and  creek. 
The  language  of  the  statute  siqiports  such 
presumption.   Oomp.  Laws,  i  4036.  Travel 
was  interrupted  on  the  line  of  the  highway 
by  tbe  formation  of  the  ground,  the  presence 
of  the  credc,  and  the  absence  of  a  bridge  or 
other  means  of  crossing.   Some  -jwn  after 
the  dam  was  raised  (the  precise  time  being 
uncertain,  but  It  was  probably  not  more 
than  six  nor  less  than  tour  years),  the  town- 
ship determined  to  build  a  bridge  to  comiect 
and  make  eontlnuons  the  highway.  Plain- 
tiff,  fbr  the  townsblp,  built  this  bridge  Aa 
constructed,  It  Interfered  Uttle,  if  any,  with 
the  use  plaintiff  was  then  making  of  the 
land.  Then,  for  the  first  time,  travel  across 
the  ravine  on  the  line  of  tiie  highway  began. 
We  are  referred  to  no  authority  whidi  war- 
rants us  In  holding,  as  a  matter  €£  law,  that 
the  use  of  the  particular  ground  then  first 
begun  operated  to  Invest  the  public  with  any 
rights  exceeding  the  bounds  of  actual  user. 
The  cases  of  Bumpus  v.  MiUer,  4  Mich.  159, 
and  MfiNamara  t.  Ballway  Co.,  95  BCIch.  545, 
6B  N.  W.  440,  dted  by  counsel  for  appellant 
do  not  rule  tiie  point  Thore  had  been  here, 
after  tbe  use  of  the  remainder  of  the  hlgn- 
way  had  begun,  a  use  of  tiie  land  which 
might  be  said  to  be  inconsistent  with  its  use 
other  than  by  bridging  it  as  a  hl^way. 
Whether  tbe  township  had,  enept  by  ac- 
quiescence of  plaintiff,  the  rl^t  to  bridge  it 
we  need  not  detennine.  l^ere  is  no  com- 
plaint made  of  that  action.  Counsel  fbr  ap- 
pellant says  that  the  right  of  defendant  to 
build  the  embankment  In  1902  was  tbe  same 
as  It  was  in  1880.   That  may  be  otmceded, 
and  it  la  stiU  necessary  to  show  that  such 
right  existed  In  1880^  or  to  show  acquiescence 
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in  tbe  claim  of  tbe  township  to  have  mch  a 
right. 

The  particular  errors  aBSlgoed,  which,  un- 
der the  rulea,  we  are  permitted  to  consider, 
and  the  theories  of  rights  asserted  by  counsel 
for  the  respective  parties,  make  treatment 
of  the  case  here  somewhat  difficult  Tbe  re- 
qoests  to  charge,  above  set  ont,  are  open  to 
the  criticism,  not  only  of  asserting  rights 
of  defendant  which  cannot  be,  as  matter  of 
law,  sustained,  but  of  assuming  facts  which 
are  disputed.  On  the  other  hand,  the  posi- 
tion of  counsel  for  plaintiff  may  or  may  not 
be  consistent  with  the  facts,  depending  upon 
what  a  Jury  may,  viewing  all  of  the  tMtl- 
mony,  find  the  facts  to  be.  There  Is  testi- 
mony in  the  record  from  which  the  Jury 
might  have  found  that  there  was,  as  early  as 
1869,  an  intended  and  asserted  appropriation 
by  the  public  of  a  continuous  strip  of  land 
along  the  section  line,  four  rods  In  width, 
known  to  plaintiff  when  he  purchased  bis 
land,  and  never  disputed,  or  intended  to  be 
disputed,  by  blm — rather  affirmed  and  con- 
firmed by  hlm~untll  be  brought  this  suit. 
That  use  of  this  strip  of  land  across  the 
ravine  was  postponed  until  the  township 
should  erect  a  suitable  means  of  crossing. 
That  all  of  the  proceedings  on  the  part  of  the 
township  authorities  were  predicated  upon 
this  claimed  appropriation  and  right,  and 
were  without  protest  from  plalntUf,  or  asser^ 
ttoQ  by  blm  of  any  conflicting  right,  and  that, 
with  a  pond  11  by  17  rods  in  size  south  of 
the  embankment,  a  culvert  through  the  em- 
bankment, permitting  the  free  flow  of  water, 
and  an  Indefinite  space  north  of  the  embank- 
ment In  which  water  may  stand,  pialntlCC  has 
in  fact  lost  no  use  of  his  mill  from  a  dimin- 
ished flow  or  diminished  head  of  water,  at- 
tributable to  the  embankment,  properly  con- 
stmcted.  While  contending  for  more  than 
this,  we  think  the  requests  to  charge  pre- 
ferred on  tbe  part  of  defendant  fairly  raise 
tbe  point  tbat  the  case  should  be  submitted 
to  the  Jury  upon  theory  above  Indicated,  and 
that  the  chaise  as  given  and  as  questioned  In 
the  fifteenth  assignment  of  error  was  not 
warranted.  The  Jury  had  already  been  char- 
ged, as  matter  of  law,  that  plaintiff  bad  not 
by  his  conduct  acquiesced  in  the  proceeding 
to  build  an  embankment;  a  portion  of  tbe 
chaise  upon  which  the  twelfth  assignment 
of  error  Is  based.  This  alleged  error  Is  not 
mentioned  In  the  brief  for  appellant,  and  the 
matter  is  referred  to  only  as  cTplanatory  of 
what  la  here  said  and  of  that  portion  of  the 
charge  set  out  If  a  Jury  should  find  that 
tbe  embankment  was  built  in  part  upon  plain- 
tiff's land,  outside  the  limits  of  the  high- 
way, of  course  no  rights  of  the  public  in  the 
land  within  the  highway  would  warrant 
tnch  a  trespassL  Tanderllp  v.  Grand  Rapids, 
T3  Mich.  522,  41  N.  W.  677,  8  L.  R  A.  247, 
16  Am.  St  Rep.  007.  Tbe  same  would  be 
true  if  tbe  embankment  Is  so  constructed 
tbat  the  Inevitable  consequence  Is  tbe  deposit 
of  earth  upon  the  logs  of  plaintiff  In  his  pond, 
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or  upon  tbe  land  of  plaintiff,  to  his  Injury. 
Ferris  v.  Board  of  Education,  122  Mich.  316, 
81  N.  W.  98.  No  other  questions  discussed, 
which  we  are  at  liberty  to  consider,  are  like- 
ly to  arise  upon  a  new  trial. 

Judgment  Is  reversed,  with  cotti,  and  a 
new  trial  granted. 


BIOB,  Drain  Gom'r,  t.  IONIA  PBOBATB 
JUDGE. 

(Supreme  Court  (tf  Mldilgan.  Nov.  21.  1900.) 

1.  STATmcs— Title— GxPBEsaion  of  Object. 

The  title  to  Local  Acts  1905,  No.  864, 
which  is  "An  act  to  provide  for  the  locating  and 
establishing  of  drains,"  within  a  certain  county, 
BQfficiently  gives  notice  that  the  act  is  an  orig- 
inal one  so  far  as  the  coon^  tn  ^nestlon  Is  con- 
cerned, and  that  any  constitutional  provlalon 
in  regard  to  the  constmction  of  drains  Is  ad- 
missible therenndtt^  and  is  sufficient  to  satisfy 
the  reqairements  of  Gtmst  art  4,  |  20,  that  the 
object  of  an  act  be  e^resoed  in  its  title. 

2.  Sauk— Ahbndino  Acts. 

Log.  Acts  1905,  No.  304,  providing  for  the 
locating  and  establiahins  of  drains  In  a  certain 
county,  section  2  of  which  prescribes  certain 

Sreliminary  steps  as  a  condition  of  action  "un- 
er  the  geDeraf  law,"  does  not  attempt  to  re- 
vise, alter,  or  amend  the  general  law,  wltliln  the 
meaning  of  Const  art  4,  |  2S,  requiring  an  act 
revised,  or  a  section  altered  or  amended  to  be 
re-enacted  and  pablished  at  length,  bnt  merely 
supplements  the  general  law,  wltii  some  ad- 
dltioaal  requirements  In  respect  to  the  county  in 
questioQ. 

8.  CoifffriTunoNAi.  Law  —  Obligation  of 

CONTBACrS. 

Log.  Acts  190S,  No.  864.  relating  to  the 
locating  and  establishing  of  drains  within  a  cer- 
tain county,  and  which  provides  that  it  shall 
not  apply  to  any  case  where  a  contract  for  the 
construction  of  a  drain,  or  any  part  thereof, 
has  been  made,  does  not  Impair  Om  obligation 
of  any  contract. 

4.  Save— VwrBD  Riours. 

The  drain  commissioner  has  no  sndi  con- 
tractual relatirais  or  vested  rights  under  tbe 
law  that  his  duty  may  not  at  any  time  be  sub- 
I>ended,  restricted,  or  enlarged;  nor  have  par- 
ties interested  In  the  construction  of  drains 
such  rights. 

5.  BTATDTES-CORSrTBUOnOIf— POUOT  OF  LaW. 

The  policy  of  a  law  is  for  the  Legislature, 
and  not  for  the  courts,  to  consider,  and,  so  Icmg 
as  the  law  is  capable  of  enforcement,  it  must 
be  sustained  by  the  courts,  no  matter  bow  strict 
the  requirements  are  or  what  difficulty  may  be 
encountered  in  enforciiig  them. 

Certiorari  to  Circuit  Court,  Itmla  Gonn- 
ty:  Frank  D.  M.  Davis,  Judge. 

Proceedings  on  fbe  relation  of  Charles  G. 
Rice,  drain  commlSBlonor,  against  tbe  pro- 
bate Judge  for  tbe  connty  of  Ionia.  The  cir- 
cuit court  made  an  order  in  favor  of  defend- 
ant and  relator  brings  certiorari.  Affirmed. 

The  principal  question  involved  In  this 
case  is  the  validity  of  Act  No.  864,  Loc  Acta 
1905,  which  reads  as  follows: 
"An  act  to  [vovlde  for  tbe  locating  and  es- 
tablishing of  drains  within  tbe  connty 
of  loDla. 

"The  people  of  the  state  of  Michigan  en- 
act: 

"Section  1.  In  the  county  of  Ionia  no 
drain  shall  be  located  or  estabUsbed  or  dean- 
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ed  out.  ttralshteaed,  wldraed.  deepened  or 
extended  nnlen  tlie  same  sball  tw  neceseur 
to  the  public  healtb,  and  the  queatlim  of 
public  conTenlraice  or  welfare  shall  not  be 
taken  into  consideration  In  any  proceedings 
to  establish  drains  In  said  Ionia  county. 

"Bee.  2.  In  the  county  of  Ionia,  before  any 
action  can  be  taken  by  the  drain  conunla- 
sloner  under  tbe  general  law,  there  sball  be 
Bled  with  him  an  am)licatlon  signed  tqr  the 
owners  of  over  one-half  of  the  value  of  the 
lands  liable  to  an  assessment  for  benefits  In 
the  construction  of  the  proposed  drain  as 
shown  by  ttie  last  assessment  rolls  of  said 
lands:  PrOTided,  that  In  the  county  of 
Ionia,  before  any  action  can  be  taken  by  tbe 
dnln  commissioner  to  sen  any  drain  w  any 
part  thereof,  the  drain  commissioner  shall 
make  an  actual  assosment  of  all  lands 
bmeflted  by  such  drain,  and  after  such  as- 
sessment Is  completed  and  before  anything 
further  can  be  done,  lliere  shall  be  filed  with 
the  drain  commiuloner  an  ei^Ucatton  sign- 
ed by  the  owners  of  land  of  over  one-half  of  the 
value  of  beuefltB  In  the  construction  of  the 
proposed  drain  according  to  the  assessment 
made  by  the  drain  commissioner  on  said 
proposed  drain,  If,  for  any  reason,  tbe  drain 
commissioner  does  not  recdve  an  applica- 
tion signed  by  the  owners  of  land  of  over 
one-half  of  tbe  value  for  benefits  In  the 
construction  of  tbe  proposed  drain  within 
sixty  days,  said  proposed  drain  shall  stand 
suspended  and  nothing  further  shall  be  done 
towards  the  ctmstructlon  of  said  proposed 
drain. 

"Sec.  8.  In  locating  such  drain  in  said 
Ionia  county,  the  county  drain  comrolsatoner 
shall  be  limited  and  confined  to  the  precise 
starting  point,  route  and  terminus  as  set 
forth  In  the  application  for  such  drain, 

"Sec.  4.  The  board  of  snpervtaors  of  Ionia 
county,  at  any  session  thmof,  may  from 
time  to  time,  bj  resolution,  fix  and  determine 
such  further  conditions  other  flian  those 
herein  set  forth,  to  be  complied  with  before 
all  or  any  contract  shall  be  made  or  entered 
Into  for  the  construction,  improTement  or 
clearing  out  of  any  dnln  as  provided  by  tbe 
general  drain  law,  as  to  such  board  shall 
seem  necessary  and  proper  to  protect  all 
persons  and  townships  Uiat  may  be  affected 
by  the  proceedings ;  and  no  contract  or  ex- 
penditure shall  be  made  or  entered  into 
the  drain  commlssfonor  or  his  deputy 
without  first  complying  with  such  conditions. 
Such  bosrd  may  in  like  mnnnw  fix  and  de- 
termine the  number  and  kind  of  employes 
the  drain  commlBSloner  may  nnploy  and  fix 
their  compensation,  and  they  may  require 
that  said  commlssionCT  In  each  year  r^ort 
to  the  board,  at  their  October  session,  a  full 
and  detailed  statement  and  account,  under 
oath,  of  the  time  actually  spent  by  him 
during  the  year,  in  discharge  of  his  duty, 
and  for  wliat  purpose,  the  names  of  all  em- 
ployes, and  the  time  actually  spent  by  each, 
and  for  what  purpose  their 'labor  was  per> 


formed,  and  the  amonnt  paid  or  agreed  to 
be  paid  on  each  drain  and  also  all  other 
expenditures,  and  the  names  of  all  persons 
to  whom  moneys  hare  been  paid,  and  the 
amonnt  paid  each,  and  the  purpose  for  which 
said  expenditures  was  made.  The  board 
may  allow  or  disallow  any  item  In  whole 
or  In  part,  and  items  charged  In  such  report 
and  account  and  only  so  much  thereof  shall 
be  paid  as  shall  be  thus  allowed,  and  no  more 
than  one-halt  of  the  seTcral  items  in  such 
report  and  account  shall  be  paid,  or  order 
drawn  therefore,  under  the  provisions  of 
section  six,  chapter  nine  of  the  general  law, 
until  such  accounts  have  been  thus  allowed 
by  the  board  of  supervisors,  as  In  this  sec- 
tion provided.  Such  board  of  supervisors 
of  Ionia  county  may,  by  a  majority  vote  of 
all  the  members  elect,  remove  such  drain 
commissioner  or  his  deputy  or  both  of  Ionia 
county,  and  appoint  another  In  his  or  their 
place  or  stead:  Provided,  that  the  drain 
proceedings  now  pending  In  Ionia  county, 
In  which  contracts  for  construction  of  drams 
have  not  already  been  let,  shall  stand  sus- 
pended, and  nothing  further  shall  be  done 
regarding  the  same,  until  the  board  of  super- 
visors of  Ionia  county  shall  have  taken  ac- 
tion under  the  provisions  of  this  section  In 
the  first  instance:  And  It  Is  further  pro- 
vided, that  in  the  county  of  Ionia  no  work 
upon  a  drain  shall  be  accepted,  unless  so 
accepted  by  a  board  consisting  of  the  drain 
commissioner,  the  snpervlsors  and  highway 
oommlBsioners  of  the  townships  through 
which  said  drain  passes  or  is  constmcted, 
and  ETuch  work  must  be  accepted  by  a  major- 
ity of  said  board:  And  it  Is  further  pro- 
vided, that  in  said  county-  of  Ionia  no  money 
shall  be  paid  on  any  section  of  a  drain  un- 
til said  section  is  fully  completed  according 
to  contract  and  accepted  by  said  board. 

"This  act  is  ordered  to  take  immediate 
effect" 

Tbe  following  objections  are  made  to  its 
validity:  "(1)  The  object  of  tbe  act  is  not 
sufficiently  expressed  In  Its  title,  and  Is 
therefore  In  violation  of  section  20,  art 
4,  of  the  Constitution.  (2)  It  revises,  alters, 
modifies,  and  amends  the  general  drain  law, 
without  complying  with  section  2S,  art  4, 
of  the  Constitution.  (S)  It  contains  restrict- 
ive provisions  impairing  tbe  obligation  of 
contracts.  In  violation  of  section  43,  art  4, 
of  the  Constitution,  (4)  The  entire  act  is 
Incomplete,  inoperative,  and  Incapable  or 
enforcement" 

Argued  before  McALVAY.  OKANT,  BLAIB, 
MONTGOMBRT,  and  HOOKER,  JJ. 

B.  A.  &  W.  B.  Hawley,  tta  anwllant 
A.  A.  Ellis  and  Morse  it  Locke,  for  re- 
spondent 

GRANT,  J.  (after  stating  the  facts).  1. 
There  is  nothti^  in  tbe  body  of  this  act  that 
It  not  germane  to  the'  g«ienl  object  ex- 
pressed in  the  title.  Iti  title  gave  notlos  that 
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It  was  an  orlctnol  act  m  far  as  tbe  county  of 
Ionia  was  concerned,  and  that  any  constltu- 
tlonal  provision  In  regard  to  the  coostmctlon 
of  drains  was  admissible  nnder  It  In  tbe  body 
of  the  bUL  Tbe  purpose  of  this  constltntlonal 
provision  and  Its  application  have  been  so 
often  discussed  by  this  court  that  we  deem 
It  nnimportant  to  attempt  to  add  thereto. 
Its  purpose  Is  well  stated  in  People  v.  Maha- 
ney,  13  Mich.  4B4.  See,  also,  Cooley's  Const 
LIm.  p.  172;  Kurtz  t.  People,  S3  Mich.  279; 
People  T.  Worden  Grocery  Co.,  118  Mich.  604, 
77  N.  W.  SIS',  Swartont  t.  Railway  Co.,  24 
Mich.  397.  Tbe  title  also  gave  notice  that 
the  general  drain  law  might  be  entirely  sup- 
erseded, chained,  or  emended,  or  repealed  so 
far  as  it  atTected  the  county  of  Ionia.  Coun- 
sel criticise  the  act  severely  on  account  of  tbe 
allied  difficulties  to  be  encountered  in  its 
enforcement  These  are  matters  for  ttie  Leg^ 
islatnre,  and  not  for  the  courts. 

2.  Section  25,  art  4,  of  the  Constitution, 
provides  that  "no  law  shall  be  revised,  al- 
tered or  amended  wblch  refers  to  Its  title 
only;  but  tbe  act  revised  or  tbe  section  or 
sections  of  the  act  altered  or  amended  shall 
be  re-enacted  and  published  at  length."  Thla 
act  contemplates  keeping  In  force  tbe  ma- 
chinery of  tbe  general  law,  for  in  section  2  it 
Is  provided;  "In  the  county  of  Ionia,  before 
any  action  can  be  taken  by  the  drain  com- 
missioner under  the  general  law.  there  shall 
be  filed  with  blm,"  etc.  There  is  no  attempt 
in  this  to  revise,  alter,  or  amend  tbe  general 
law.  It  modifies  or  amends  certain  provi- 
sions of  the  general  law  only  so  far  as  It  af- 
fects tbe  county  of  Ionia,  and  then  supple- 
ments It  with  some  additional  requirements. 
This  case  is  controlled  by  People  v.  Sbuler 
(MldL)  98  N.  W.  686. 

3.  It  does  not  impair  tbe  obligations  of  any 
nmtract  It  carefully  provides  that  it  shall 
not  apply  to  any  case  where  a  contract  for 
tbe  construction  of  a  drain  or  any  part  there- 
of has  been  let  Tbe  commissioner  has  no 
saeh  contractual  relations  nnder  tbe  law, 
or  vested  rights,  that  his  duty  may  not  at 
any  time  be  suspended,  restricted,  or  en- 
larged. Neither  have  parties  Interested  in 
tbe  construction  of  drains  such  rights.  Scrlb- 
ner  v.  Grand  Rapids,  119  Mlcb.  188.  77  N. 
W.  699;  Wheeler  v.  Bd.  of  Control  of  State 
Public  Schools  (Mlcb.)  100  N.  W.  894;  Bd. 
of  Supervisors  v.  Hublnger  (Mich.)  100  N.  W. 
261.  Legislation  similar  to  this  is  not  new  in 
this  state.  Act  No.  91,  p.  132,  Pub.  Acts 
1901;  Act  No.  237.  p.  390,  Pub.  Acts  1903; 
Act  No.  21,  p.  32,  Pub.  Acts  190S. 

4.  From  what  has  already  been  said  it 
Is  apparent  that  the  fourth  objection  is  not 
maintainable.  There  Is  no  provision  which 
is  not  capable  of  enforcement  The  policy  of 
The  law  is  for  tbe  Legislature,  and  not  for 
tbe  courts.  So  long  as  the  law  is  capable  of 
enforcement  It  must  be  sustained,  no  matter 
bow  strict  tbe  reqniranents  are  or  what 
difficulty  may  be  encountered  in  enforcing 


them.  The  number  of  the  pettttons  and  the 
provisions  thereof  required  In  tbe  initiatory 
proceedings,  and  the  strictness  with  which 
they  are  limited  to  the  precise  route  set  forth 
In  the  petition,  and  the  other  provisions  of 
the  act,  are  matters  wblch  the  Constitution 
has  vested  In  the  L^slatnre,  and  cannot  be 
condemned  by  tbe  courts  because  difficult  of 
enforcement 
Tbe  order  of  the  drcolt  court  ia  affirmed. 


ALBERT  et  al.  v.  GIBSON,  Drain  Oom'r. 
(Supreme  Court  of  Michigan.  Nov.  21,  IdOS.) 

1.  Statcteb  —  CoNBTBUonoir  —  Dutt  ot 

CODBTS. 

Courts  are  bound  to  endeavor,  by  every  rule 
of  construction,  to  aBcertaIn  the  meaning  of. 
and  to  give  fall  force  and  effect  to,  every  enact- 
ment of  the  General  Assembly  not  obnoxious  to 
coDstttutional  prohibitions. 

lESd.  Note,— For  cases  In  pdnt  sss  vd.  44, 
Cent  Dig.  Statutes.  1  256.] 

2,  OoHSTrTunoiTAi.  Law  —  Statutes  —  Cott- 

flTBUOnON  JJt  FAVOB  or  GOHBnTtJTIOHAI.rrT. 

Statutes  must  be  so  construed  as  to  rendw 
them  constitutlonali  If  sach  coostructlon  is  rea- 
sonably possible. 

[Bd.  Note.— For  cases  in  point,  see  toL  10, 
Cent  Dig.  Constltntlonal  Law,  |  46.] 

8.  DaAiws— Statpti — Ihpossibiutt  or  Ebr- 

The  provision  of  the  genwal  drain  law, 
that  an  application  for  the  establishment  of  a 
drain  shall  be  signed  by  not  less  than  ten 
freeholders,  five  or  more  of  whom  dmll  be  own- 
ers of  land  "liable"  to  an  a— essmwit  toe  bene- 
fits In  the  constmctioD  of  such  ^aln,  means 
that  at  least  five  of  tbe  signers  must  be  persons 
who  may  properly  be  assessed  for  boiefita,  and. 
as  so  oonstrned,  is  not  sabject  to  the  objection 
of  being  impossible  of  enforcoaent 
4.  Sauz. 

Local  Acts  1903,  No.  495,  p.  007,  relative 
to  the  establishment  of  drains  in  a  certeln 
county,  which  provides  tiiat  before  tbe  drain 
commissioners  shall  take  any  action,  thwe  shall 
be  filed  with  him  an  application,  signed  bv  not 
less  than  one-third  of  the  freeholders  "of  the 
land  to  be  drained  thereby  and  to  be  assessed 
therefor."  and  which  makes  no  provision  for 
ascertaining  what  lands  are  to  be  drained  or 
what  are  to  be  assessed,  is  inoperative  because 
of  impossibility  of  enforcement 
6.  CONSTTTDTIONAL  LaW  —  LEQISLATIVK  PoW- 
■B8 — DeLEOATIOIT  TO  LOOAI.  AUTHOBmxS. 
Under  Const  art  4,  |  38.  authorising  tbe 
the  Legislature  to  confer  upon  the  board  of 
supervisors  of  the  several  counties  such  powers 
of  a  local  legislative  and  administrative  nature 
as  it  may  deem  proT>er,  the  Legislature  may,  as 
it  did  do  in  Pub.  Acta  1903.  No.  237,  p.  890, 
delegate  to  the  board  of  supervisors  of  a  county 
power  to  fix  and  determine  additional  conditions 
U  those  prescribed  by  the  statute  of  contracts 
for  ttie  constmction  or  improvenient  of  drains. 

Certiorari  to  Circuit  Court  Saginaw  Coun- 
ty ;  Emmet  L.  Beach,  Jadge. 

Petition  by  Charles  Albert  and  others,  re- 
lators, for  a  writ  of  mandamus  against  Orln 
E.  Gibson,  as  county  drain  commissioner  of 
Saginaw  county.  There  was  a  Judgment 
awarding  a  peremptory  writ  eiid  respondent 
brings  certiorari.  Reversed. 

Argued  before  MOORC,  a  J.,  and  BLAI^ 
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MOimfOlIERT,  OSTEtANDDB,  and  HOOK- 
ER, JJ. 

James  H.  Davitt,  for  relators.  Frank  A. 
Rockwith  (O.  W.  DrtI^  of  comuel),  for  re- 
spondent. 

BLAIR.  J.  Relators  filed  a  petition  In  the 
circuit  court  for  the  county  of  Saginaw, 
asking  that  an  order  be  granted  requiring 
respondent,  the  county  drain  commissioner  of 
Saginaw  county,  to  show  cause  why  a  peremp- 
tory mandamus  should  not  Issue  to  compel 
him  to  take  action  upon  an  application  pre- 
sented to  him  by  relators,  as  freeholders  of 
the  township  of  Albee  and  Maple  Qrore  In 
said  county,  for  the  construction  of  a  public 
drain.  Relators'  application  was  in  due  form 
under  the  general  drain  law,  but  respond- 
ent refused  to  entertain  It  or  act  upon  It,  for 
the  reasons:  (1)  That  not  one-third  of  the 
freeholders  of  the  lands  to  be  drained  thereby 
and  to  be  assessed  therefor  had  signed  said 
application,  as  required  by  Ix>c,  Act  No.  495, 
p.  607,  of  the  Local  Acts  of  1903.  (2)  Be- 
cause a  majority  of  the  members  of  the  town- 
sblp  boards  of  each  of  the  townships  of  Al- 
bee and  Maple  Grove  bad  not  approved  said 
application  In  writing,  as  requlr^  by  a  res- 
olution passed  by  the  board  of  supervisors 
of  Saginaw  county,  under  the  authority  of 
Act  No.  91,  p.  132,  of  the  Public  Acts  of 
1901,  as  amended  by  Act  No.  237,  p.  390, 
of  the  Public  Acts  of  1903.  Respondent  filed 
his  answer  to  the  petition  of  relators,  ad- 
mitting that  his  refusal  to  entertain  the 
application  for  a  drain  was  for  the  reasons 
above  set  forth,  and,  the  question  of  law 
raised  by  the  pleadings  having  been  submitted 
to  the  court,  he  granted  the  writ  of  man- 
damus, as  prayed  for;  filing  the  following 
opinion  as  his  reasons  therefor:  "I  am  sat- 
isfied that  the  board  of  supervlsora  have 
no  power  or  authority  to  make  laws.  That 
Is  left  entirely  with  the  Legislature  of  the 
state,  and  the  resolution  that  was  passed 
by  the  board,  in  my  opinion.  Is  void  and 
of  no  effect,  because  the  act  of  the  Legis- 
lature upon  wMch  It  rests  Is  unconstitu- 
tional. Section  1  of  article  4  of  the  Con- 
stitution provides  that  the  legislative  power 
Is  vested  In  a  senate  and  house  of  repre- 
sentatives; and  the  act  that  attempts  to 
confer  upon  the  suporvlsors  of  Saginaw  coun- 
ty power  to  am«id  the  drain  laws  of  this 
state  undertakes  to  confer  upon  the  board 
leglsIatlTe  power,  which  only  the  Legislature 
itself  possesses  and  can  lawfully  exercise, 
and  it  la  ther^ore  Told.  Act  No.  495.  p.  607, 
of  the  Local  Acts  of  1003,  requiring  that  one- 
third  of  the  fteetaolders  of  the  lands  to  be 
drained  and  to  be  assessed  for  benefits  shall 
sign  the  petition  before  it  can  be  acted  npon 
by  the  drain  commissioner,  makes  no  pro- 
vision for  ascertaining  or  determining  what 
lands  are  to  be  drained  or  what  are  to  be 
assessed;  and,  as  It  cannot  be  carried  into 
^ect  for  lade  of  adequate  provision  In  this 
respect,  it  is  void.   Courts  are  not  at  liberty 


to  snj^ly  defects  in  legislation,  and  to  do 
so  would-  be  to  tunrp  tlie  power  of  the  Legis- 
lature. The  necessary  provision  to  carry 
such  a  law  into  effect  must  be  found  in 
the  law  itself,  and  an  attempt  by  the  court 
to  devise  rules  to  help  out  such  a  statute 
would  be  nettber  more  nor  less  than  an  at- 
tempt to  Instate.  Under  the  general  drain 
law,  the  drain  commissioner  fixes  the  assess- 
ment district  and  reviews  the  assessments 
in  the  flrst  instance,  and  on  snt^  review 
may  change  the  district  as  originally  fixed 
by  him  (Gomp.  Laws,  H  4344,  4340,  as  amend- 
ed by  Act  Na  272,  p.  459,  of  1899) ;  and 
the  district  as  fixed  by  him  may  be  cdianged 
by  a  board  of  review.  A  separate  board 
of  review  is  appointed  for  each  drain,  where 
an  appeal  Is  taken  from  the  commissioner's 
determination.  The  drain  commissioner  can- 
not lawfully  determine  what  the  assessment 
district  shall  be  until  he  has  reviewed  his 
own  determination  after  notice  to  the  tax- 
pay(Hrs  Interested ;  and  wben  he  has  finally 
determined  on  such  review  what  the  limits 
of  the  district  are  to  be,  they  are  open  to 
fm'ther  review  and  change  by  a  board  to  be 
thereafter  appointed.  There  Is  no  authority 
to  fix  the  assessment  district  when  the  ap- 
plication is  made.  The  authority  which  may 
finally  determine  that  Is  not  even  then  In 
existence,  for  a  board  of  review  cannot  be 
ai^lnted  at  that  stage  of  the  proceedings, 
and,  nntil  appointed,  does  not,  of  courae, 
exist  Act  4^  attempts  to  require  of  the 
applicants  an  Impossibility,  as  tbere  Is  noth- 
ing in  the  law  which  gives  them  any  author- 
1^  «  power  over  the  subject-matter,  except 
to  sign  an  application.  Btill,  It  requires  that 
th^  obtain  the  signatures  of  one-third  of 
all  the  freeholders  of  lands  wbieb  are  to 
be  assessed,  without  making  any  provision 
to  liable  them  to  comply  with  that  require- 
ment. To  impose  upon  the  petitioners  the 
burden  of  devising  means  to  determine  the 
limits  of  the  assessment  district  or  to,  at 
their  peril,  secure  at  least  enough  signatures 
by  some  othet  means,  would  be  to  Impose 
upon  them  a  burden  not  authorized  or  re- 
quired by  the  statute.  Even  the  commis- 
sioner has  no  authority  or  right  to  determine 
the  assessment  district  until  after  the  peti- 
tion Is  filed  with  him,  and,  until  it  Is  fixed, 
even  he  cannot  know  who  are  the  freeholders 
of  lands  within  It  He  is  not  given,  at  any 
stage  of  the  proceedings,  power  to  finally 
determine  these  matters;  but  until  after  the 
application  reaches  him,  he  has  no  more 
anthority  In  the  premises  than  a  total  stran- 
ger to  the  proceedings.  This  act  Is  therefore 
Incomplete,  Inoperative,  and  void."  The  re- 
spondent alleging  that  the  holding  of  the 
circuit  Judge  was  erroneous,  has  removed 
the  record  to  this  court  by  writ  of  certi- 
orari fOT  revlfiw. 

Act  No.  495,  p.  607,  of  the  Local  Acts 
of  1903,  is  entitled:  "An  act  relative  to 
applications  for  the  locating  and  establishing 
of  drains  wlttiln  ttie  eount^  of  Batfnaw.** 
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The  act  provide  aa  far  as  It  affects  tbe 
QTOBtlOD  now  before  the  court,  as  follows: 
"Section  1.  BeTore  the  drain  commlasloner 
In  the  county  of  Saginaw  shall  take  any 
action  relative  to  locating  or  establishing 
any  drain  in  said  county,  there  shall  be  filed 
with  him  an  application  signed  by  not  less 
than  one-third  of  the  freeholders  of  the  lands 
to  be  drained  thereby  and  to  be  assessed 
therefor,"  etc.  We  think  it  Is  apparent, 
for  the  reasons  given  by  the  learned  circuit 
judge,  that  It  would  be  impossible  to  deter- 
mine what  particular  number  would  constl- 
tute  "one-third  of  the  freeholders  of  the 
lands  to  be  drained  thereby  and  to  be  as- 
sessed  therefor"  at  the  time  of  presenting 
the  application  to  the  drain  commissioner, 
or  at  any  time  In  advance  of  the  final  re- 
view of  tlie  assessment  district ;  and  we 
agree  with  tbe  trial  court  that,  snob  being 
the  case,  the  law  is  impossible  of  execution, 
and  therefore  Inoperative. 

It  is  said,  however,  that  if  Loc.  Act  No. 
495.  p.  607,  of  the  Laws  of  1003,  is  to  be 
held  Inoperative  for  the  reasons  assigned, 
then,  for  the  same  reasons,  tbe  general  drain 
law  must  be  held  lnoi>erative  We  think, 
however,  there  is  a  reasonable  distinction 
between  the  two  enactments.  The  general 
drain  law  provides  that  the  application  aliall 
be  signed  "by  not  less  than  t^  freeholders 
of  the  township  or  townships  In  which  such 
drain,  or  the  lands  to  be  drained  thereby 
and  to  be  assessed  therefor,  may  be  situ- 
ated" ;  also,  that  "five  or  more  of  said  sign- 
ers shall  be  owners  of  land  liable  to  an 
assessment  for  benefits  in  the  constroction 
of  such  drain."  It  will  be  observed  that 
under  the  general  drain  law  tbe  five  signa- 
tures required  are  not  of  the  owners  of 
lands  to  be  assessed,  bat  of  tbe  owners  of 
lands  liable  to  an  assessment.  As  said  In 
Lew,i8'  Sntlierland  on  Statutory  Construc- 
tion. S  86 :  "It  Is  the  bounden  duty  of  courts 
to  endeavor  by  every  rule  of  construction 
to  aacertaln  the  *nMniHg  of,  and  to  give 
full  force  and  effect  to,  every  enactment  of 
tbe  General  Assembly  not  obnoxious  to  con- 
sdtatlonal  problbltlona.  But  If,  after  ez- 
hatutlng  every  role  of  construction,  no  rea- 
sonable meaniiv  can  be  given  to  tbe  statute, 
or  if  It  Is  80  incomplete  that  It  cannot  be 
carried  Into  effect,  It  must  be  [wonoiuiced 
Inoperative  and  void."  It  Js  also  well  set- 
tled that  statutes  must  be  so  cons  trued  as 
to  'render  than  constltntlonal,  if  such  con- 
struction Is  reasonably  possible.  Applying 
these  rules,  we  think  the  genoral  drain  law 
can  be  properly  so  construed  as  to  render 
It  oonstltntlonal,  wbUe  Loc.  Act  Na  496  of 
1903  will  not  admit  of  any  construction 
whleb  will  raider  It  operative.  The  word 
"liable"  does  not  always  have  an  absolute 
meaning  implying  a  find  and  unalterable 
condltloil  or  status.  SeTeral  varying  definl- 
tlomi  <tf  tbe  meanlxv  of  the  word  are  given  la 
volume  B  of  "Words  and  Phrases  Judicially 
Defined,"  sub  aornlne  "Liable,"  from  which 


we  quote  as  follows :  "Webster  distinguishes 
the  shades  of  meaning  between  the  word 
'liable'  and  its  synonym  'subject'  He  says : 
*  "Liable"  denotes  something  external  which 
may  befall  us ;  "subject"  refers  to  evils  which 
arise  clilefly  from  Internal  necessity,  and  are 
likely  to  do  so.  Hence,  the  former  applies 
more  to  what  is  accidental ;  tbe  latter  to 
things  from  which  we  often  or  Inevitably 
suffer.'  An  event  is  liable  if  its  occurrence 
Is  within  the  range  of  possibility,  but  the 
law  does  not  hold  a  master  bound  to  guard 
against  such  an  event ;  and,  where  tbe  only 
proof  that  a  certain  event  was  liable  to 
occur  was  that  It  did  occnr,  the  ouly  thing 
tbe  evidence  tends  to  show  is  that  it  was 
an  event  within  the  range  of  possibility, 
and  the  master  was  not  liable  for  tbe  In- 
juries. Beasley  v.  LInehan  Transfer  Co.,  60 
8.  W.  87.  89.  148  Mo.  413."  In  speaking 
of  the  meaning  of  the  words  "liability"  and 
"liable,"  the  court  in  Cochran  v,  U.  S.,  357 
n.  S.  286.  296,  16  Sup.  Ct.  628,  632,  39  U  Ed. 
704.  said :  "We  know  of  no  definition  of  the 
word  'liability,'  either  given  in  the  diction- 
aries or  as  used  in  the  common  speech  of 
men,  which  restricts  it  to  such  as  are  abso- 
lute, or  excludes  the  Idea  of  contingency. 
In  fact,  it  is  more  frequently  used  In  the 
latter  sense  than  In  the  former,  as  when 
we  speak  of  the  liability  of  an  Insurer  or 
a  common  carrier,  or  the  liability  to  acci- 
dent or  to  error ;  and  In  Webster's  diction- 
ary the  word  'liable*  Is  said  to  refer  to 
a  future  possible  or  probable  happening, 
which  may  not  actually  occnr ;  as  horses 
are  liable  to  slip;  even  the  sagacious  are 
liable  to  make  mistakes.' "  See,  also,  Gent 
Diet ;  In  re  Soltau,  2  Cb.  631 ;  Black's  Law 
Diet ;  State  t.  Davis,  12  B.  L  492,  493,  34 
Am.  Rep.  704.  Giving  the  word  "liable"  In 
the  general  drain  law  the  contingent  mean- 
ing authorized  by  the  authorities  cited,  so 
that  those  liable  to  an  assessmnit  for  bene- 
fits should  mean  those  who  might  properly 
be  assessed  for  benefits,  the  act  would  not 
be  subject  to  the  objections  raised  and  now 
under  consideration. 

In  the  case  of  tbe  local  act,  however,  there 
is  no  room  for  construction.  Tbe  laogn^e  Is 
clear,  unambiguous,  and  not  subject  to  dif- 
ferent meanings.  It  Is  an  e^llctt  provision 
that  tbe  application  shall  be  signed  by  not 
less  than  one-third  of  the  freeholders  whose 
lands  are  actually,  as  the  asssement  is  finally 
determined,  assessed  for  benefits,  and,  as 
shown  by  the  trial  Judge,  the  statute  cannot 
be  carried  Into  effect,  and  Is  void  for  that  rea- 
son. X  Lewis'  Sntherland  on  Stat  Const  I 
86 :  Black  on  Interpretetlon  of  Laws,  pp.  09. 
100,  S  45;  26  Am.  ft  Eng.  Ency.  (2d  Ed.) 
655,  667 ;  State  T.  West  Side  St  Ry.  Co.  (Mo. 
Sup.)  47  S.  W.  969 ;  Hilburn  v.  St  Paul,  eto.. 
Ry.  Co.  (Uont)  68  Pac.  661 ;  rehearing  denied 
(Mont)  68  Pac.  811;  Chaffee's  Appeal,  66 
Mich.  244,  22  N.  W.  871 ;  People  v.  Lawton, 
80  Mich.  886;  Rlsser  v.  Hoyt,  53  Mich.  185, 207. 
18  N.  W.  611;  People  v.  rCsylor,  96  Mich.  676, 
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66  N.  W.  27,  21  L.  R.  A.  287;  OaliieB  t. 
Hudson  Ck>unl7  Ave.  Com'rs,  S7  N.  J.  Law, 
12;  In  re  Hendricica  (^n.  Sup.)  S7  Pac. 
965;  State  t.  Romberg  (Minn.)  90  N.  W. 
105S;  State  t.  Aahbrook,  154  Mo.  S75,  65  S. 
W.  627,  48  L.  R.  A.  265,  77  Am.  St.  Rep.  765 ; 
Commonwealth  t.  BaiUc  of  Pennsylvania,  3 
Watts.  &  S.  173;  Oreoi  t.  Wood.  68  Eng. 
Com.  Law  Rep.  178. 

The  statute  for  Ionia  county,  construed  in 
Rice  v.  Ionia  Probate  Judge,  105  N.  W.  17, 
provides  for  an  application  to  be  signed  by 
"the  owners  of  one-balf  of  the  value  of  the 
lands  liable  to  an  assessment  for  benefits," 
etc,  wbicb  distinguishes  that  case  from  this. 

Act  No.  237,  p.  390,  Pub.  Acts  1903,  provides 
as  follows:  "Sec.  14.  The  boards  of  super- 
visors of  Saginaw  and  St  Joseph  counties,  at 
any  session  thereof,  may  from  time  to  time, 
by  resolution,  fix  and  determine  such  further 
conditions  than  those  therein  set  forth  to  be 
complied  with  before  all  or  any  contract 
shall  be  made  or  entered  into  for  the  con- 
struction. Improvement,  or  clearing  out  of 
any  drain  as  hereinbefore  provided,  as  to 
such  boards  shall  seem  necessary  and  proper 
to  protect  all  persons  and  townships  that  may 
be  affected  by  the  proceedings,  and  no  con- 
tract or  expenditure  shall  be  made  or  entered 
Into  by  the  drain  commissioner  or  his  deputy 
without  first  complying  with  such  conditions. 
Such  boards  may  also  in  like  manner  fix  the 
number  and  kinds  of  employes  the  drain  com- 
missioner may  employ  and  fix  their  compen- 
sation, and  they  may  require  that  said  com- 
missioner In  each  year  shall  report  to  the  i 
boards  at  their  October  session,  a  full  and 
detailed  statement  and  account  under  oath 
of  the  time  actually  spent  by  blm  during  the 
year  in  the  discharge  of  his  duty  and  for 
what  purpose,  the  names  of  all  employ^  and 
the  time  actually  spent  by  each  and  for  what 
purpose  their  labor  was  performed,  and  the 
amount  paid  or  agreed  to  be  paid  each,  and 
also  all  other  expenditures  and  the  names  of 
all  persons  to  whom  moneys  have  been  paid 
and  the  amount  paid  each,  and  the  purpose  for 
which  saldexpendlture  was  mada  The  boards 
may  allow  or  disallow  any  Item,  in  whole  or  in 
part,  any  item  charged  in  such  report  and 
account,  and  only  so  much  thereof  shall  be 
paid  as  shall  be  thus  allowed,  and  no  more 
than  one-half  of  the  several  Items  In  such  ac- 
count and  report  shall  be  paid,  or  ordered 
drawn  therefor,  under  the  provisions  of  sec- 
tion six,  chapter  nine  of  this  act,  until  such 
accounts  have  been  thus  allowed  by  the 
boards  of  supervisors  as  in  this  section  pro- 
vided. Such  boards  of  Bux>ervi8ors  of  Sagi- 
naw and  St  Joseph  counties,  may,  by 
a  majority  vote  of  all  of  the  members- . 
elect  remove  any  such  drain  commissioner 
or  bis  deputy  or  both,  of  Saginaw  and 
St.  Joseph  counties,  and  appoint  another 
In  his  or  their  place  and  stead."  It  Is  con- 
tended that  this  act  Is  unconstitutional, 
as  delegating  legislative  powers  to  the  board 
of  BoperriBorB.  and  the  trial  Judge  wbb  of 


this  opinion.  We  think  that  In  tills  holding 
the  learned  trial  Judge  was  In  error.  Sec* 
tlon  88  of  article  4  of  the  Constitution  pro* 
vides  that:  "The  I^eglslature  may  confer  up- 
on organized  townships  and  incorporated 
cities  and  Tillages  and  upon  the  board  of  su- 
pervisors of  the  several  counties,  such  powers 
of  a  local  legislative  and  administrative  na- 
ture as  they  may  deem  proper."  It  has  been 
frequently  held  by  this  court  that  the  lay- 
ing out  of  drains  is  a  mere  neighborhood  mat- 
ter. Dawson  v,  Aurellus  Tp.,  49  Mich.  470, 
13  N.  W.  824 ;  Camp  v.  Algansee  Tp.,  50  Mich, 
4,  14  N.  W.  072 ;  Wallace  v.  Sortor,  52  Mich. 
159,  17  N.  W.  794;  Barker  v.  Vernon  Tp., 
63  Mich.  516,  30  N.  W.  175;  Hlllyer  v.  Jones- 
field  Tp.,  114  Mich.  644,  72  N.  W.  619.  See, 
also,  Atts.  Gen.  v.  £nryk«  (recently  de- 
cided) 104  N.  W.  737. 

We  think  that  the  author!^  delegated  to 
the  board  of  supervisors  by  the  act  In  ques- 
tion is  clearly  authorized  by  the  Constitu- 
tion itself,  and  whether  the  effect  of  such 
legislation  be  good  or  bad  is  not  for  the 
courts  to  determine,  hut  for  the  Legislature 
alone.  See,  also.  Hurst  v.  Warner,  102  Mich. 
238,  60  N.  W.  440,  26  L.  R.  A.  484,  47  Am.  St. 
Rep.  525. 

It  follows  that  the  respondent  was  Justified 
In  refusing  to  act  under  the  petition  tender- 
ed to  him,  and  the  Judgment  of  the  lower 
court  is  reversed,  and  the  peronptory  writ 
of  mandamus  quashed,  with  ooBts  to  re- 
spondent and  appellant 


PINCH  T.  MORPORD. 
(Supreme  Court  of  Michigan.  Nov.  21.  1905.) 
Bbokebs  —  BuFLonniix  —  BviDincE  of 

AOEItOT. 

In  an  action  to  recover  a  commission  for 
serrlcea  rendered  as  a  middleman  in  bringing 
parties  together  to  make  an  exchange  of  Prop- 
erty, evidence  held  to  show  that  plaintift  was 
an  active  broker,  representing  the  party  with 
whom  defendant  made  the  exchange,  and  waa 
not  a  mere  middleman,  who  simply  brought  the 
parties  together,  and  permitted  them  to  make 
their  own  trade,  and  was  consequently  not  en- 
titled to  recover  commissions  from  defendant. 

Error  to  (^rciilt  Court,  Calbonn  Connty; 
Joel  C.  Hopkins,  Judge. 

Action  Benjamin  W.  Pinch  against  A.  D. 
Morford.  niere  was  a  Judgment  tor  defend- 
ant, and  plaintiff  brings  oror.  Afltrmed. 

Argued  before  McALVAT,  GRANT,  BLA'm. 
HONTGOMERT,  and  HOOKER.  JJ. 

James  M.  Powers,  for  appellant  WllUams 
St  Beck,  for  appellee. 

BLAIR,  J.  This  action  was  commenced  In 
Justice's  court  to  recov»  a  commission  of  $32, 
claimed  to  be  due  plaintiff  from  defendant  as 
the  agreed  compensation  for  his  services  as 
middleman  in  bringing  the  defendant  and  one 
Conklln  together,  resulting  in  an  exchange  of 
property.  Plaintiff  recovered  Judgment  In 
Justice's  courts  but,  on  appeal  to  tiw  drcnlt 
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Goort  the  court,  at  the  close  of  tbe  plalntlfTs 
proofs,  directed  a  verdict  for  the  defendant,  "on 
tbe  gronnd  that  thore  was  no  evidence  which 
tended  to  show  that  the  plaintiff's  employ- 
ment was  that  of  a  middleman,  bnt  that  his 
employment  was  that  of  ao  agent  or  broker 
for  the  defendant  in  tbe  sale  of  this  property." 
Tbe  correctness  of  this  rnlli^  presents  the 
only  question  for  our  consideration  nnder  tbe 
assignments  of  error. 

Tbe  only  witnesses  sworn  In  the  case  were 
the  plaintiff  and  Mr.  Conkltn,  one  of  tbe 
parties  to  tbe  trade.  Plaintiff  testified,  among 
other  things,  as  follows:  "On  tbe  13tb  day  of 
February,  1903,  I  went  over  to  Olivet.  I 
went  in  and  saw  Mr.  Morford,  and  asked  him 
If  be  wanted  to  trade  his  hardware  stock, 
that  was  owned  by  Mr.  Morford  and  Mr.  Mil- 
ler, for  this  Pry  forty  acres  of  land,  owned  by 
Mr.  ConfcUn,  south  of  there;  that  Mr.  Conklln 
wanted  a  hardware  stock.  Had  quite  a  con- 
versation about  it,  and  be  said  be  didn't  think 
that  they  wanted  to  do  it  Mr.  Morford  said 
to  me  he  wished  he  could  make  a  trade  of  this 
store  building,  which  he  Individually  owned; 
that  be  woald  like  to  trade  this  building  for 
that  farm.  He  said,  'Don't  yon  think  yon 
could  make  tbe  trade?*  I  told  blm  I  did  not 
know  whether  I  could  or  not  He  bad  asked 
me  what  Mr.  Conklin  asked  for  tbe  farm,  and 
I  told  liim  what  Mr.  Conklln  had  told  me, 
that  he  wanted  twenty-five  hundred  dollars 
for  the  Fry  farm,  twenty-two  hundred  dol- 
lars for  the  Pry  farm,  and  three  hundred  dol- 
lars for  his  eqslty  In  tbe  other  forty;  and  he 
says:  'I  will  tell  you  what  I  will  do.  I  will 
give  six  hundred  dollars  in  money  to  boot  be- 
tween this  store,  which  I  value  at  sixteen 
hundred  dollars,  and  tbe  Improved  Fry  forty.' 
I  told  him  of  course  I  didn't  know  whether 
we  wonld  be  able  to  make  a  trade,  but  I 
would  lay  tbe  matter  before  them.  I  went 
home,  and  talked  with  Mr.  Conklln  concern- 
ing the  matter,  and  finally  made  arrange- 
ments wbrareby  Mr.  Conklln  would  go  to  Olivet 
and  investigate  tbe  property.  I  told  him  we 
could  not  trade  for  tbe  stock,  but  could  for 
this  property.  On  tbe  18th  day  of  February, 
Mr.  Conklln,  Mr.  Stringbam,  and  myself  took 
the  morning  train  for  Olivet  I  had  some 
other  deals  on  the  string  for  this  Fry  forty 
over  there,  and  I  had  told  Mr.  Conklln  if  he 
would  go,  I  thought  that  between  tbe  two  or 
three  deals  I  thought  we  would  be  able  to 
,  find  one  that  would  be  satisfactory  to  blm. 
He  looked  at  another  man's  house  and  lot  be- 
fore he  looked  at  the  store,  and  made  up  bts 
mind  to  go  down  to  tbe  store  and  look  at  that 
pn^Krty.  He  went  there,  and  Mr.  Morford 
wasn't  there  at  that  time,  but  he  came  a  short 
time  afterwards,  and  we  got  together  and 
talked  matters  over.  He  said  he  didn't  want 
the  other  forty,  but  Mr.  Conklln  said  'the  tall 
would  have  to  go  with  tbe  hide.'  He  didn't 
want  to  let  the  Improved  forty  go  unless  be 
would  let  the  wild  forty  go  too.  which  was  in- 
cumbered. Finally,  be  says:  'I  will  give 
eight  hundred  dollars  In  cash  twtween  tbe 


two,  taking  the  equity  In  tbe  one  and  the 
other  free  and  clear,  and  the  store  property 
free  and  clear,  and  give  eight  hundred 
dollars  in  cash.'  Mr.  Williams:  Who  said 
that?  A.  Mr.  Morford.  Mr.  Conklln  said  be 
would  take  a  thousand.  Mr.  Morford  said  be 
wouldn't  give  it  At  this  time,  Mr.  Morford 
was  In  the  front  of  the  store,  and  Mr.  Conk- 
lln sat  back  by  the  stove,  and  I  talked  with 
one  and  then  talked  with  the  other.  Mr.  Mor- 
ford finally  says,  *I  will  make  that  eight 
hundred  and  fifty  dollars  in  cash,  and  that  is 
the  best  I  will  do.'  I  went  back  again,  and 
talked  with  Mr.  Conklln  by  tbe  stove,  and  I 
says,  'Conklln,  you  make  the  best  offer  you 
will  make,*  and  he  said  he  wouldn't  do  that. 
'Ton  make  the  best  offer  you  will  make.'  He 
says,  'If  he  wants  to  close  that  deal  up  to-day, 
I  will  take  nine  hundred  dollars  In  cash,  and 
I  won't  take  a  cent  less.  You  can  tell  blm 
that  and  If  he  wants  to  do  business  that  way, 
we  will  do  it*  I  went  back  again,  and  talked 
with  Mr.  Morford.  Mr.  Morford  says,  *No; 
I  won't  give  nine  hundred  dollars.*  This  was 
tbe  time  he  says  'I  will  give  eight  hundred 
and  fifty  dollars,  and  I  won't  give  any  more.' 
Then  I  went  back  to  Mr.  Conklln  again,  and 
explained  the  matter,  and  he  says,  'No;  I  will 
go  and  see  the  other  fellow,  and  I  won't  take 
a  cent  less  than  nine  hundred  dollars.'  Mr. 
Morford  had  refused  to  give  the  nine  hundred 
dollars,  and  he  got  up  and  put  on  his  coat, 
and  Mr.  Stringbam  put  on  bis  coat  and  I  put 
on  mine.  It  was  a  very  cold  day,  and  we 
started  for  the  door,  and  when  we  got  there 
to  the  front  of  tbe  store,  whare  Mr.  Morford 
was,  Mr.  Morford — some  of  them  bad  made 
the  remark  that  we  would  go  and  see  tbe 
other  party  that  was  figuring  on  the  deal,  and 
be  says,  'Hold  on;  I  will  take  up  that  propo- 
sition. I  will  give  you  nine  hundred  dollars.' 
He  says,  *A11  right  We  will  go  over  to 
Keyes',  over  to  tbe  bank,  and  draw  a  contract 
to  that  effect'  We  all  went  over  there,  and 
Mr.  Keyes  drew  up  a  contract  I  think  there 
was  a  forfeiture  In  there  on  both  sides  If  one 
backed  out  Tbey  was  to  have  a  certain 
length  of  time — perhaps  ten  days — to  get 
their  abstracts  around  and  consummate  tbe 
deal,  and  tbey  both  signed  it  and  Mr.  Keyes 
and  myself  signed  It  as  witnesses.  Q.  You 
went  down  there  to  sell  that  properti^  for  Mr. 
Conklin,  did  you  not.  or  to  exchange  It?  A. 
No;  I  went  there  on  some  business  of  my 
own.  Q.  But  you  had  this  property  of  bis 
for  sale  or  exchange  did  you  not  when  you 
went  down  there?  A.  Nothing  more  than 
Mr.  Conklln  said  if  I  could  find  anybody 
down  there  to  buy  it,  that  he  wanted  to  sell 
or  exchange,  and  wanted  me  to  look  around, 
and  see  what  t  could  do  for  blm.  Q.  He 
asked  you  to  find  a  sale  or  exchange  for  bis 
property?  A.  Yes;  he  asked  me  particularly 
about  this  stock  of  goods,  and  said,  'Oo  and 
see  If  this  man,  Morford,  wauts  to  trade  that 
stock  of  goods  for  this  farm.*  Q.  At  any  rate 
you  went  up  there  for  the  purpose,  among 
other  things,  of  seeing  whether  or  not  you 
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could  make  ttils  trade  or  ^change  tor  Hr. 
Conklln?  A.  I  went  to  Olivet-^  Ton  went 
tbere  for  that,  among  other  things?  A.  I 
looked  after  that  among  other  things;  I  was 
going  up  there  anyway.  Q.  (Interrupting). 
Isn't  it  true  that  you  went  In  there,  and  said, 
'I  have  got  that  Fry  farm  for  sale  or  ex- 
change*? A.  Oh  no;  that  la  not  trnfc  Q. 
And  that  yon  did  not  disclose  the  name  of  the 
party  that  owned  the  farm,  right  then  and 
there?  A.  Mo;  that  Is  not  true  tSXha.  I 
told  them  who  owned  It  They  knew  who 
owned  It  without  my  telling  them.  Q.  Well, 
while  we  are  on  this  sobject,  what  were  yon 
to  get  for  your  serrices?  Was  there  any- 
thing said  as  to  your  making  Mr.  Morford  the 
best  deal  that  you  could,  or  was  there  any- 
thing said  of  that  kind  at  aU?  A.  Why,  I 
told  him  I  didn't  know  whether  I  conld  get 
them  to  make  any  deal  at  all  f«  the  real 
estate.  Q.  Did  you  carry  the  Idea  to  him 
that  yon  would  do  your  best  you  could  for  bim 
In  the  matta?  A.  No;  noOilng  more  Ulan  to 
talk  with  them,  and  see  whether  they  wonted 
to  make  a  trade.  Q.  Yon  didn't  go  and  see 
Mr.  Morford,  and  soy  to  him,  'Mr.  Mwford, 
I  represent  Mr.  Conklln  In  this  matter.'  You 
dldnt  say  anything  of  that  kind,  did  yon? 
A.  Why  no;  because  I  didn't  represent  him 
any  miore  than  he  asked  me  if  I  wouldn't  see 
if  I  conld  get  a  trade  for  that  stock  <tf  goods. 
Q.  Thai  you  came  back  down  there  on  the 
18th?  A.ldid.  I  went  to  Olivet  on  the  18th. 
I  think  the  letter  I  received  was  dated  on  the 
14th  of  February.  I  went  back  up  there  with 
Mr.  Strlngbam  and  Mr.  Conklln.  Q.  The  time 
you  went  down  there  wilb  Mr.  Conklln  and 
Mr.  Strlngbam,  did  yon  go  especially  to  try 
to  close  up  some  deal  for  the  Fry  f or^,  owned 
by  Mr.  Conklln?  A.  Yes;  that  was  a  special 
trip  to  try  and  get  the  deal  closed  up  either 
with  Mr.  Horrlcks  or  Mr.  Morford;  both  of 
them  wanted  the  fdrty.  Q.  And  in  what 
part  of  the  store  did  this  conversation  take 
place?  A.  Back  by  the  stove;  a  good  deal  of 
it  Q.  Wbo  was  back  there  the  stove? 
A.  Mr.  Morfwd,  Mr.  Conklln,  Mr.  Strlngham, 
and  mystif.  Q.  Who  did  Mr.  Morford  talk 
with?  A.  He  talked  with  Mr.  Conklin  direct, 
and  talked  with  Mr.  Strlngbam,  and  we  all 
talked.  Q.  He  talked  It  over  with  yon?  A. 
Xot  eq^edally  with  me.  Q.  Who  did  yon  talk 
with?  A.  Mot  eepedally  with  any  one^  X 
was  practically  a  Ustenor  all  that  time;  hod 
got  them  tog^or,  and  I  let  them  do  their 
own  tslkliv.  Q.  Yon  didn't  go  to  Mr.  Mor- 
ford, and  tell  him  what  Mr.  Conklln  was  go- 
ing to  do.  during  that  talk?  A.  Yea;  after 
Mr.  Morf enrd  went  up  to  the  front  of  the  store. 
Q.  Wbo  carried  the  flag  of  truce  back  and 
forth?  A.  I  guess  I  did.  I  tolked  with  Mr. 
Morford,  and  then  went  batft  and  talked  with 
Mr.  Conklln.  Q.  Did  Mr.  Morford  advise  yon 
u  to  what  he  would  do  about  the  deal?  A. 
I  guess  he  didn't  adilse  with  ai^body.  Q. 
There  was  considerable  negotiating  before 
you  closed  np  that  deal  altogether  oa  that 
trip?  A.  I  think  perhaps  from  the  time  that 


Mr.  MorfOTd  came  to  the  store  in  the  morning 
to  the  time  ttiat  the  deal  was  (flosed  np 
might  have  been  an  hour;  might  not  have 
been  Uuit  long.  Q.  And  did  you  ^  Mr.  Mor* 
ford  that  you  were  going  to  get  a  commission 
out  of  Mr.  Conklln?  A.  I  don't  think  there 
was  anything  sold  about  It  I  did  get  a  oom- 
mlBslon  from  Mr.  Conklln;  2  per  cent  on 
$1,600,  amounting  to  932.  I  was  paid  In 
caslL  He  paid  me  $32,  and  that  was  di- 
vided with  Mr.  Strlngbam.  Q.  Where  did 
yon  make  the  agreement  with  Mr.  Conklln? 
A.  Where;  about  the  time  the  deal  tot^  place? 
Q.  Before  you  wait  down  to  Olivet?  A.  Yes; 
that  he  should  pay  me  if  I  made  the  deal  for 
him.  Q.  You  would  never  have  taken  this 
thing  up  vrith  Mr.  M<«ford  if  you  had  not 
expected  to  get  a  commission  out  of  Mr.  Conk- 
lln? A.  I  would  not  I  was  to  make  a  deal 
with  no  one  unless  I  got  my  pay  f w  it  Q. 
At  the  time  that  yon  went  down  to  Oliv^ 
had  you  any  understanding  with  him  that 
yon  were  to  get  a  oommistion  fm  his  prop- 
erty? A.  Yes;  he  wanted  to  trade  for  the 
hardware  stock.  Q.  You  were  to  get  a  com- 
mission <ax  any  trade  yon  might  make  down 
there?  A.  Certainly.  I  was  asked  in  rela- 
tion to  receiving  a  commission  tram  Mr. 
Conklln  in  making  this  deal,  and  I  want  to 
say  that  I  received  $82  commission,  and  I 
paid  one-half  (tf  it  to  Mr.  Strlngbam  tox 
helping  to  make  the  deal.  I  divided  the  com- 
mission that  I  got  of  Conklln  with  Mr.  Strlng- 
bam. Eto  was  in  the  real  estate  business, 
and  w«it  down  tbere  to  Oli^  to  b^p  the 
thing  through."  Mr.  Conklin  testlfled:  **Q. 
What  did  you  think  Mr.  Finch  was  going  to 
do  to  earn  that  mon^  that  you  upected  to 
have  to  pay  him?  A.  He  was  going  to  no* 
gotlate  this  deal  and  work  it  through  fw  me. 
I  didnt  want  that  farm,  and  you  can't  nevw 
trade  off  your  own  stiUt  very  well  to  very 
good  advantage^  Yon  hav«  got  to  get  some 
one  else  to  do  it  and  tiier  won't  do  it  for 
nothing.  Q.  And  yon  opected  he  would  make 
as  good  deal  as  be  could?  A.  Yea,  sir;  I  ex- 
pected be  would  work  the  deal  through  in 
some  way  or  other,  and  I  knew  I  would  look 
out  for  myself.  Q>  And  yon  expected  he 
would  make  a  good  deal  for  yon,  as  be  could 
under  the  drcnmstances?  A.  I  knew  be 
would  make  a  deal  if  he  could.  I  did  not 
understand  that  he  would  make  a  deal  as 
good  as  he  could;  but  be  would  mate  a  deal, 
and  get  commission  out  of  it  Q.  And  when 
yon  bad  that  nndovtanding  with  blm,  yon 
didn't  have  any  talk  with  him  about  bis  also 
r^wesentlng  Bfr.  MorftffdT  A.  No,  not  portlc* 
nlarly;  but  It  Is  rulable  to  get  a  commission 
out  of  bim.  I  don't  know  as  Mr.  Fln<di  told 
me  that  he  represented  Mr.  Morford;  I  didn't 
know  that  he  did  from  anytbli^  he  ever  said. 
Q.  Now  wtnn  you  had  that  conversation 
down  thaw  in  the  store  you  could  not  agree 
with  Mr.  Morford,  and  you  separated  to  op- 
poslto  ends  of  the  store,  didn't  yon?  A.  Yes; 
I  think  so.  Q.  And  Mr.  Plncb  was  the  man 
wbo  did  the  negotiating,  was  ha  not?  A. 
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Tea;  be  acted  as  a  middleman  to  get  ns  to- 
getber.  Q.  He  would  talk  wltb  yon  and  get 
yoor  beat  offer,  and  go  back  and  forth  be- 
tween yon.  A.  That  is  about  the  size  of  It. 
Q.  And  TOO  didn't  do  your  negotiating  yonr- 
edf  wltb  Ur.  Morf  wd,  bnt  It  was  done  throngh 
FtauA?  A.  No;  I  couldn't  do  any  dldrerlng 
Titb  blm  any  more  than  he  coold  with  me. 
Two  partlea  cannot  get  together  well 
that  way." 

We  tblnk  tbe  drcnlt  Judge  correctly  held 
that  tbe  plaintiff,  on  the  testimony  which  he 
prodnced,  was  not  a  middleman,  simply  bring- 
ing tbe  parties  together,  and  permitting  them 
to  make  tbeir  own  trade  withont  Interfere 
ence  mx  hie  part  It  Is  clear  Uiat  he  was  an 
active  n^otiator,  and  quite  apparent  that  he 
waa  negotiating  In  the  Interest  of  Conklin. 
He,  confessedly,  took  Mr.  Btringham.  anothw 
real  estate  dealer,  along  with  himself  and  Mr. 
Conklin,  '*to  help  tbe  thing  through,"  and  he 
paid  him  one-half  of  bis  commission  "for 
helping  to  make  the  deal";  and,  according  to 
Ur.  Conklin,  plaintiff  "was  going  to  negotiate 
this  deal  and  work  it  through  for  me.  I 
didn't  want  that  farm,  and  you  can't  never 
trade  off  your  own  stoff  very  well  to  very 
good  advantage.  Yon  have  got  to  get  some- 
fme  else  to  do  1^  and  they  won't  do  it  for 
nothing.**  It  Is  apparent  that  what  Mr.  Conk- 
lin means,  when  he  speaks  of  plaintiff  as  a 
middleman.  Is  that  be  was  the  negotiator 
through  whom  the  business  was  transacted. 
"Q.  And  you  didnt  do  your  negotiating  your- 
self with  Mr.  Morf  ord,  bnt  It  was  done  through 
Pincb?  A.  No;  I  couldn't  do  any  dickering 
with  him  any  more  than  be  could  with  me. 
Two  parties  cannot  get  together  very  well 
that  way."  Plaintiff  did  not  disclose  to  de- 
fmdant  that  be  expected  a  commission  from 
Conklin,  and  could  only  recover  upon  show- 
ing tliat  be  occupied  tbe  position  of  middle- 
man, as  he  *  claimed.  In  our  opinion,  he 
showed  the  contrary,  as  held  by  the  circuit 
jndgev  asA  tbe  Judgment  to  aflOrmed. 


ROBINSON  V.  BRANCH  CIRCUIT  JUDGB. 
(Sapreme  Court  of  UlcbiEsn.  Nov.  21,  1905.) 
AsBEST  —  Monoif  TO  Quash  Capias  — Arn- 

DATIT. 

An  affidavit  for  a  capias  cbarzed  rdator 
with  official  miscondact,  evidenced,  m  part,  at 
least,  by  unblic  recoras,  and  affiant  stated 
that,  accorditiK  to  such  records,  which  he  had 
examioed.  and  of  which  be  produced  copies, 
certain  thiogi  appeared.  Relator  admitted  that 
tbe  facts  shown  by  tbe  records  were  true,  but 
contested  only  the  conclnsion  drawn  by  affiant 
therefrom.  Held,  that  mandamus  would  not  be 
rroDted  to  compel  the  vacation  of  an  order 
denying  a  motion  to  quaab  tbe  writ,  because  tbe 
affidavit  was  not  sworn  to  on  affiant's  personal 
knowledge. 

Uandamus.  on  relation  of  Tom  F.  Robin- 
ton,  against  tbe  Branch  drcnlt  Judge.  Writ 
denied. 

Aigned  before  MOORS,  a  J.,  and  Mc- 


ALYAY.  GRANT,  OSTRANDER,  and  HOOK- 
ER, JJ. 

Reynolds  ft  R^noldi^  for  r^ator.  F.  J. 
Ashdown,  for  respondent 

OSTRANDER,  J.  Respondent  was  ar- 
rested July  6,  190S,  upon  a  writ  of  capias 
ad  respondendum,  gave  a  bond  for  his  ap> 
pearance,  In  accordance  with  an  order  in- 
dorsed upon  the  writ,  and  was  released 
from  custody.  July  17,  1903.  a  declaration 
was  filed  In  the  cause.  Without  entering 
appearance,  respondent  on  August  15,  1903, 
moved  to  quash  tbe  proceedings,  basing  the 
motion  upon  his  own  affidavit,  filed,  and  tbe 
records  and  files  of  tbe  case.  The  particu- 
lar reasons  stated  in  the  motion  are:  <1> 
That  the  affidavit  for  the  writ  does  not 
show  the  facte  therein  stated  to  be  within 
the  personal  knowledge  of  affiant  (2)  That 
such  facte  were  not  within  the  personal 
knowledge  of  affiant  (S)  That  tbe  affidavit 
does  not  show  that  plaintiff,  village  of  Union 
City,  has  a  claim  for  damages  for  the  cause 
of  action  stated  in  the  writ  (4)  Tbat  the 
said  affidavit  does  not  state  any  fact  or  facts 
showing  fraud  on  the  part  of  defendant  (re- 
lator). (S)  Tbat  the  said  affidavit  Is  Indef- 
inite. (6)  Same  In  substance  as  (1)  and  (2). 
(7)  That  a  certified  copy  of  tbe  said  affi- 
davit was  not  served  upon  relator.  This 
motion  coming  on  in  March,  1904.  to  be 
beard.  It  was  denied.  In  May,  1904,  relator 
renewed  bis  motion  to  qnasb,  basing  It  upon 
tbe  record  and  files,  upon  bis  affidavit  and 
the  affldavite  of  others.  Excepting  the 
seventh,  tbe  reasons  assigned  In  this  motion 
are  like  those  In  the  motion  first  made. 
This  motion  was  In  July,  1905,  after  hearing, 
denied.  Thereafter  relator  applied  to  this 
court  for,  and  obtained,  an  order  requiring 
tbe  circuit  Judge  to  show  cause  why  tbe 
writ  of  mandamus  should  not  issue  to  com- 
pel tbe  setting  aside  of  tbe  orders  denying 
said  motion  to  quash  and  tbe  entry  of  an 
order  quashing  the  proceedings. 

It  la  stated  In  the  return,  and  it  appears 
from  the  papers,  tbat  no  reason  was  given 
for  not  including  In  the  first  motion  all  of 
the  matters  appearing  In  the  second  motion 
to  quash.  Tbe  affidavit  tbe  sufficiency  of 
which  Is  questioned,  was  made  by  the  presi- 
dent of  the  village  of  Union  City  for  and  in 
behalf  of  said  village.  Attached  to  the  affi- 
davit, and  referred  to  in  the  affidavit  are 
certain  alleged  copies  of  village  records, 
certified  to  by  the  proper  custodian  of  said 
records  under  seal  of  the  village.  Tbe  affi- 
davit omitting  formal  parts,  and  omitting 
the  copies  of  records  referred  to  therein, 
reads  as  follows:  "Alfred  R.  Barrett  of 
the  village  of  Union  City,  In  said  county, 
being  duly  sworn,  deposes  and  says  that  he 
Is  the  duly  elected  and  qualified,  and,  as 
such,  acting  as  the  president  of  the  village 
of  Union  0U7i  count7  of  Branch,  duly  In- 
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corporated  as  snch  under  tbe  laws  of  the 
state  of  Mlcblgau,  and  as  such  president 
and  officer  makes  this  affidavit  for  and  In 
behalf  of  said  Tillage  of  Union  City.  De- 
ponent further  says  that,  by  virtue  of  hts 
said  official  position,  he  has  authority,  and 
does,  as  such,  and  has  at  dUterent  times 
heretofore  examined  the  books,  records,  and 
papers  of  all  officers  of  said  village,  and  all 
records  pertaining  to  the  business  and  pro- 
ceedings of  said  village  of  Union  City.  De- 
ponent further  says  that  he  has  examined 
the  records  of  the  council  proceedings  of 
said  village  of  Union  City,  and  that  the  fol- 
lowing Is  a  true  copy  of  a  resolution,  as 
appears  of  record  In  tbe  journal  of  said 
council  proceedings  of  said  village  of  Union 
City:  'Council  Chambers,  Union  City,  Mich., 
Feb.  28,  1908.  On  motion  of  Trustee  Brad- 
ner,  the  sum  of  three  hundred  and  thirty 
dollars  was  appropriated  for  tbe  purchase 
of  one  thousand  copies  of  Peerless  Union 
City,  and  the  payment  of  postage  thereon, 
said  copies  to  be  mailed  to  various  parts 
of  the  country  for  advertising,  under  the 
direction  of  the  clerk.'  Deponent  further 
says  that  the  foregoing  resolution  is  the  only 
resolution  or  proceeding  or  record  of  any 
nature  of  the  action  of  said  council  of  the 
said  village  relative  to  tbe  subject-matter 
in  said  resolution  contained,  either  before 
or  since  the  date  thereof.  Deponent  further 
says  that,  as  Is  also  shown  by  the  records 
of  said  village  of  Union  City,  at  the  date  of 
said  resolution,  and  for  some  time  prior 
thereto,  Tom  F.  Robinson  was  the  duly 
elected  and  qualified  clerk  of  said  village, 
and  acting  as  such.  That  said  Tom  F. 
Robinson  was  then  and  there  the  author 
and  publisher,  and  directly  Interested  In 
the  compilation  and  the  sale  of,  said  Peer- 
less Union  City,  an  Illustrated  and  descrip- 
tive publication  of  biographical  and  histor- 
ical reminiscences  of  said  village  of  Union 
City.  Deponent  further  says  that  the  said 
Tom  F,  Robinson,  while  so  acting  as  clerk 
of  said  village,  as  aforesaid,  and  while  so 
Interested  in  tbe  publication  and  .sale  of  said 
Peerless  Union  City,  as  aforesaid,  he,  the 
Bald  Tom  F,  Robinson,  then  and  there  con- 
triving and  intending  to,  without  authority. 
Illegally  and  unlawfully,  secretly  and  fraudu- 
lently, did  on  the  evening  of  said  23d  day 
of  February,  1903,  tbe  same  date  the  afore- 
said resolution  bears  date,  did  then  and  there 
draw  an  order  or  warrant  In  favor  of  and 
payable  to  himself,  without  the  presentation 
of  any  bill  or  claim,  whatsoever  In  favor  of 
himself  or  any  other  person  to  tbe  said 
council,  and  without  any  authority  from 
said  council,  or  any  person  In  behalf  of 
said  village,  and  did  afterwards,  on  the 
2Sth  day  of  February,  1903,  present  to  the 
bank  said  order  or  warrant,  without  having 
same  indorsed  by  tbe  president  of  said  vil- 
lage, and  did  then  and  there  draw  tbe 
amount  of  three  hundred  and  thirty  dollars 
thereon  from  the  funds  of  said  village  for 


his  own  use,  as  shown  by  the  records  aud 
books  of  said  village  of  Union  City,  a  certt* 
fled  copy  of  which  book  record  and  entry 
on  stub  record,  certified  by  tbe  clerk  of  said 
village.  Is  hereto  annexed  and  made  a  part 
hereof.  That  said  Tom  F.  Robinson,  further 
contriving  and  intending  to  deceive  and  de- 
fraud said  village  of  Union  City,  did  on 
the  evening  of  the  28th  day  of  I^bruary, 
1903,  after  tbe  drawing  of  said  order  or 
warrant  In  favor  of  himself,  aud  after  re- 
ceiving and  drawing  the  said  amount  of 
three  hundred  and  thirty  dollars  thereon, 
did  make  and  submit  bis  final  annual  re- 
port to  the  said  council  of  said  village  of 
the  amounts  drawn  on  orders  or  warrants, 
and  the  financial  statement  of  the  said  vil- 
lage, in  which  said  report  said  amount  of 
three  hundred  and  thirty  dollars  and  the 
order  and  warrant  drawn  for  the  same,  as 
aforesaid,  and  the  amount  so  received  by 
said  Tom  F.  Robinson,  as  aforesaid,  was 
suppressed  and  omitted,  and  no  report  there- 
of made  to  the  council  of  said  village  at 
that  time,  nor  at  any  other  time  since.  A 
certified  copy  of  which  said  report  certified 
by  the  clerk  of  said  village  of  Union  City, 
Is  hereto  annexed  and  made  a  part  of  thia 
affidavit.  Deponent  further  says  that  It  was 
not  until  after  the  expiration  of  the  term 
of  office  of  the  said  Tom  F.  Robinson  as 
clerk  of  said  village,  which  expired  on  the 
16tb  day  of  March,  1903,  when  be  was  suc- 
ceeded In  office  by  George  Styles  as  clerk, 
that  for  the  first  time  It  became  known  to 
tbe  council  of  said  village  that  said  sum  of 
three  hundred  and  thirty  dollars  had  been 
received  and  drawn  by  said  Tom  F.  Robin- 
sou,  as  atoreaald.  Deponent  further  says 
no  copies  of  the  said  Peerless  Union  City 
publication  have  ever  been  delivered  to  tbe 
said  village  of  Union  City  by  the  said  Tom 
F.  Robinson.  That  no  claim  has,  of  an.v 
name  or  nature,  ever  been  presented  to  the 
said  village  by  the  said  Tom  F.  Robinson 
for  and  of  said  copies,  and  of  said  publica- 
tion delivered,  or  claimed  to  have  at  any 
time  been  delivered,  to  the  said  village  of 
Union  City,  or  to  any  person  or  persons  for 
tbe  expense  of  said  village  of  Union  City. 
That  deponent  has  served  'a  written  notice 
and  demand  on  tbe  said  Tom  F.  Robinson, 
notifying  and  requiring  tbe  said  Tom  F. 
Robinson  to  furnish  to  the  present  clerk  of 
said  village  a  mailing  list  of  the  persona  to 
whom  copies  of  said  Peerless  Union  .  City 
has  been  mailed,  If  any,  and  also  In  said 
written  notice  demanding  of  said  Tom  F. 
Robinson  to  return  to  treasurer  of  said  vil- 
lage of  Union  City  the  balance  pro  rata, 
to  the  amount  of  thirty-three  cents  per  copy, 
of  all  copies  less  than  one  thousand  that  has 
been  mailed  out  by  the  said  Tom  F.  Robin- 
son during  the  time  he  remained  in  office  as 
the  clerk  of  said  village,  which  said  demand 
and  notice  was  made  on  behalf  of  said  vil- 
lage, was  made  as  a  means  and  for  the  pur- 
pose of  a  compromlae  propoBltioo  on  behalf 
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of  Bald  Tillage  for  a  Bettlement  of  said  mat- 
ter between  the  said  village  of  Uiiton  City 
and  the  said  Tom  F.  Robinson.  Deponent 
further  sayn  that  the  said  Tom  F.  Robinson 
has  admitted  to  this  deponent  that  he,  tbe 
raid  Tom  F.  Robinson,  has  nev^r  at  any 
time  delivered  to  the  said  village  of  Union 
City  the  said  one  thousand  copies  of  said 
Peerless  Union  GIty  pnbllcatlon,  and  that 
he,  the  said  Tom  F.  Robinson,  has  never 
at  any  time  mailed  ont  one  thousand  copies 
of  the  same,  but  claims  to  have  so  mailed 
ont  leas  than  tbree  hundred  copies  thereof 
to  any  persons  on  behalf  of,  or  at  the  ex- 
pense of,  or  to  the  charge  of,  said  vlIlHge 
of  Union  City;  which  said  admissions,  so 
made^  as  aforesaid,  by  the  said  Tom  F. 
Robinson,  that  he  had  not  delivered  or  mail- 
ed said  one  thousand  copies  to  said  village, 
nor  any  [MrBons  for  said  village,  were  made 
In  person  by  said  Tom  F.  Robinson  to  this 
deponent,  and  said  admissions  were  also 
made  In  open  meeting  last  held  by  the  conn- 
cU  of  said  village  June  28,  1903,  at  the  time 
deponent  served  the  said  notice  and  demand, 
as  aforesaid,  on  said  Tom  F.  Robinson, 
which  was  served  on  the  28th  day  of  Jane, 
1903.  Deponent  further  says  that  the  said 
Tom  F.  Robinson  has  paid  no  attention  at 
all  to  said  notice  and  demand  so  served  on 
bim,  and  that  be  has  stated  and  informed 
deponent  in  person  that  he  would  pay  no 
attention  to  it  at  all.  That  said  Tom  F. 
Robinson  baa  wholly  refnsed  to  comply  with 
the  said  notice  and  demand,  has  not  accepted 
the  opiwrtunity  therein  proposed  to  com- 
promise the  matter,  and  has  so  Informed 
deponent  that  he  does  not  Intend  to.  De- 
ponent further  says  that  said  Tom  F.  Robin- 
son baa  wrougfolly,  wlllfally.  and  inten- 
tionally deceived,  defrauded,  and  misap- 
propriated to  bis  own  use,  from  the  moneys 
and  the  funds  for  the  said  village  of  Union 
City,  the  sum  of  three  hundred  and  thirty 
dollars,  and  has  appropriated  the  same  to 
bis  own  use,  be,  the  said  Tom  F.  Robinson, 
at  the  time  thereof  being  an  officer  of  salft 
vlliage  of  Union  City,  being  duly  elected 
by  a  vote  at  large  of  the  voters  of  said  vil- 
lage of  Union  City,  duly  gualifled  and  act- 
ing a's  such  at  the  time  thereof.  Deponent 
farther  says  that  the  said  Tom  F.  Robinson 
has  never  executed  and  delivered  to  said 
village  any  bond  as  such  clerk,  and  that  It 
has  not  been  by  said  village  required  that 
the  d&k  of  said  village  be  required  to  give 
a  bond  In  the  past,  and  that  therefore  the 
said  village  is  In  no  manner  secured  for  the 
said  amount  of  three  hundred  dollars,  and 
affiant  verily  believes  that  the  benefit  of 
whatever  judgment  which  the  said  village 
of  Union  CI^  may  obtain  In  a  suit  against 
the  said  Tom  F.  Robinson  will  be  in  danger 
of  being  lost  unless  a  capias  ad  responden- 
dum be  issued  against  the  said  Tom  F. 
Robinson,  and  nnless  the  said  Tom  F.  Robin- 
son be  held  to  bail.  Affiant  furthw  states 
that  tlie  said  Tillage  haa  been  and  Is- greatly 


damaged  and  has  suffered  damages  1^  the 
ml^nduct,  neglect,  and  wrongful  ads  In 
pnbUc  office  of  the  said  Tom  F.  Robinson 
to  the  amount  of  three  hundred  and  thirty 
dollars,  which  said  sum  deponent  verily 
believes  said  village  of  Union  City  is  Justly 
entitled  to  recover  against  said  Tom  F. 
Robinson.** 

The  records  referred  to  show  a  stub  of  an 
order  In  the  stubbook  of  the  general  fund 
having  printed  and  written  thereon,  "$330. 
No.  3.  Feb.  3,  1903.  Name,  T.  F.  Robinson. 
For  1,000  copies  Peerless  Union  City  and 
postage.  Genwal  fund."  Also  a  charge  In 
the  clerk's  warrant  book,  under  the  head 
"General  Fund,"  *'Feb.  23rd,  1903.  T.  F. 
Robinson  tor  books  and  postage,  $330." 
Also  a  report  signed  by  the  president  and 
clerk,  Tom  -F.  Robinson,  approved  by  the 
council  March  2,  1903,  which  purports  to  be 
the  annual  financial  statement  of  the  village 
for  the  year  ending  February  28,  1903,  which 
does  not  contain  any  entry  of  the  said  sum  of 
$330,  Indicated  by  the  stub  book  and  warrant 
book,  aforesaid.  There  was  also  before  the 
circuit  Judge,  upon  the  bearing  of  the  second 
motion,  the  affidavit  of  relator,  filed  in  sup- 
port of  said  motion.  In  which  it  la  expressly 
admitted  by  relator  that  he  did,  while  dark 
of  the  village,  ent^  into  an  arrangement  to 
sell  to  the  village  copies  of  a  publication  In 
which  he  was  personally  interested;  that  he 
did  make  such  sale,  and  did  draw  the  order  re- 
ferred to,  and  bad  It  cashed  on  February  28, 
1903,  in  which  affidavit,  also,  facts  are  set 
out  tending  to  native  misconduct,  fraud, 
or  concealment  on  the  part  of  relator  in  con- 
nection with  the  matter.  The  other  affidavits 
filed  by  him  tend  also  to  prove  the  facts 
stated  in  the  affidavit  for  the  capias,  and  to 
negative  the  fraudulent  or  Improper  character 
of  the  transaction. 

It  Is  manifest  that  the  circuit  Judge  could 
not  try  the  case  between  relator  and  the  vil- 
lage upon  affidavits,  and  the  only  question 
here  Is  whether  the  affidavit  for  the  writ 
was  defective,  and  whether  relator,  upon  the 
whole  record.  Is  entitled  to  have  the  writ  of 
mandamus  Issued  In  bis  favor.  It  is  true, 
generally,  that  the  affidavit  muat  aver,  in 
terms,  that  the  facts  and  circumstances 
enumerated  In  the  affidavit  are  within  the 
personal  knowledge  of  the  affiant  Shaw  v. 
Ashford,  110  Mich.  534,  68  N.  W.  281;  Sheri- 
dan v.  Briggs,  53  Iowa,  571,  19  N.  W.  189. 
It  does  not  follow,  however,  that  In  cases 
where  a  vtrongful  act  is  evidenced,  In  whole 
or  In  part,  by  public  records,  the  remedy  by 
capias  must  be  denied  because  there  Is  no  one 
who  can  testify  personally  to  the  making  of 
the  record,  or  the  truth  of  the  entries  found 
therein.  The  affiant  states  that,  according 
to  certain  records,  which  be  has  examined, 
certain  tbln^  appear,  and  he  produces  certi- 
fied copies  of  the  record  to  support  his  asser- 
tion. He  avers  that  relator,  while  acting 
as  Clark  of  the  village  of  Union  City,  drew 
a  certain  order  in  hia  own  favor  m  a  certain 
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day,  and  on  a  certain  other  day  aecored  the 
money  upon  tbe  order,  "as  shown  by  the 
recnda  and  booka  of  said  Tillage  of  Union 
Olty."  Alllant  STon  that  the  resolution 
of  the  coimcll,  set  out  In  the  a^aWt,  Is  the 
only  resolation  or  proceedlnc  of  record 
relatlTe  to  the  sahject-matter  of  said  resola- 
tion. EbiTlng  stated  what  the  records  show, 
and  pFodnced  copies  of  the  same,  It  farther 
aroearlng  that  relator  was  an  ofiBcer  of  the 
Tillage  and  costodlan  of  such  records  at  the 
dates  named,  affiant  reaches  and  states  the 
natural  conclusion.  Bnt  whether  or  not  the 
affldaTlt  Is  tedmlcally  snfflclent;  the  writ 
asked  fior  Is  not  one  of  right,  and.  as  relator 
made  it  to  appour  to  the  drcnlt  court  tiiat  the 
facts  shown  by  tbt  recwds  set  oat  In  the  af- 
fldaTlt are  true,  contesting  and  dlspntiiig 
only  tbe  conclusion  of  affiant,  we  shall  decline 
to  compel  by  mandamus  Tacatloa  of  the  ord» 
denying  the  motion  to  quash. 
Writ  denied. 


BREBN  T.  KBHOD  et  al. 
(Suprme  Court  of  Michigan.  Nor.  21,  190S.) 

1.  BZIOUTOItS  —  DlSQUiLLlFICATIONB  —  NOH- 
BBBIDSNCE. 

Comp.  Lawfl  1897,  8  9310,  provides  that 
when  a  will  aball  have  been  duly  proved  tliat 
allowed,  the  probate  coart  aball  issue  letters 
testamentary  to  the  person  named  executor 
therein,  if  he  ia  legally  competent,  and  sbail 
accept  the  trust  and  give  bond.  Sectiou  9317 
provides  that,  if  an  executor  sliall  reside  out  of 
the  state,  or  shall  negtect  to  render  hia  account, 
or  perform  any  decree  of  the  conrL  or  ab- 
scond, etc,  the  probate  court  "may"  remove 
such  executor.  Section  60,  sabd,  1,  reonirea 
words  and  phrases  used  in  statutes  to  be  con- 
strued and  understood  according  to  the  common 
and  ^proved  use  of  langnace.  Held,  that  a 
nonresident  alien  la  not  absolutely  disgualifiedi 
from  serving  as  executor,  but  his  non residence 
is  ground  for  Uie  exercise  of  a  discretion  in  the 
probate  judge  In  the  matters  of  aPt»ointlng  him 
or  revokii^  his  letters. 

[Ed.  Mote. — Fot  cases  In  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  AdaUnistcators,  f  83.] 

2.  Same — AppourrMENT — OBBDDsnoi  to  Wiix- 

Tbe  appointmoit  of  an  executor  must  or- 
dinarily be  made  In  accordance  with  the  will  of 
the  testator,  unless  he  Is  ineligible,  or  a  statu- 
tory discretion,  express  or  implied,  to  refuse 
such  appointment  la  lodged  with  the  court. 

[Ed.  Note. — For  cases  In  point,  see  vol.  22, 
Cent  Dig.  Executors  and  Admiolstratora,  i  29.] 

8.  SAHB— DlSQUAUFICATIONfr— ISOBBTBDnSSS 

TO  TKSTATOB. 

In  the  absence  of  statute,  indebtedness  to 
testator  does  not  disqualify  one  to  act  as 
executor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent  Dig.  Executors  and  Administrators,  |  82.] 

Error  to  Circuit  Court;  .Chippewa  County ; 
Joseph  H.  Steere.  Judge. 

Petition  by  Annie  Breen  for  tbe  probate 
of  the  will  of  James  Breen,  deceased.  There 
was  an  wder  of  the  circuit  court  affirming 
an  order  of  the  pn^ate  court  app<^tlng 
J.  J.  Keboe  and  DaTld  I^nn  as  ezecutcvs  ot 
the  will  of  said  deceased,  and  petitioner 
brings  errw.  Affirmed. 


Argued  before  McALVAT,  ORANT.  BLAIR. 

UONTGOMBRT.  and  HOOKER.  JJ. 

John  W.  Shine,  for  appellant  Bharpe  * 
Handy,  for  aK>cUeea. 

HOOKER,  J.  James  Breot  died  on  Jnly 
26, 1904^  a  resident  of  Sault  St&  Marle^  Mlctu. 
where  he  had  lived  from  1902.  Prerious 
to  that  time  he  bad  llTCd  In  Ontario.  He  left 
a  large  estate  In  both  countries.  A  will  made 
In  Ontario  some  years  before  bis  death  named 
his  widow,  Annlo  Breen,  John  J.  Ktfioc^  his 
solldtw,  and  David  Lynn,  a  frienfl,  as  ex- 
ecntora.  A  codidl  made  shco^  b^hve  his 
death  made  no  change  in  this  regard.  Mr& 
Breen  petitioned  for  the  probate  of  ftko  will, 
and  objected  to  the  anwlntmuit  of  ^boe  and 
Lynn  as  executors,  on  tbe  grounds  (1)  that 
they  were  nonresldente  and  aliens;  (39  that 
Keboe  was  indebted  to  the  estate.  This  In- 
debtedness was  amply  secured  bj  real  estate 
mortgage  upon  property  in  Ontario.  Tbe  pro- 
bate court  confirmed  tbe  wointment  of  tbe 
three  executors,  and  on  appeal  to  the  drcnlt 
this  order  was  afflrtned.  Mrs  Breen  has 
broi^t  tiie  case  to  tiiia  court  by  writ  of  oror. 

The  cause  was  tried  at  drcolt  ttefore  a  Jury, 
and  a  Tordlct  was  directed.  No  question  la 
raised  OTor  tbe  propriety  of  tbe  trial  by  Jury. 
The  deceased  left  a  widow  and  aereral  chil- 
dren surrlTlng  talm,  all  of  whom  reside  in 
HichigAn.  Ijynn  faaa  flied  his  refusal  to  act 
as  execntmr.  The  will  c<mtains  a  {woTlaion 
authorising  the  acting  executor  to  ronore 
such  other  executors  as  reside  ateoad  or  be- 
come incapable  to  act  Amde  Breoi  filed  h^ 
bond  as  executor,  letters  testamentary  were 
issued  to  her,  and  she  is  adminlstoing  tbe 
estate  which  administration  Is  now  nearly 
completed,  and  the  estate  In  shape  to  be 
carried  on  by  bes  as  sole  executrix. 

Counsel  seem  to  agree  that  the  qoestion  in 
the  case  is  whetha  It  was  wltfato  tbe  aatbw- 
Ity  and  discretion  of  tbe  probate  Judge  to 
appoint  two  nonresident  aliens,  one  of  whom 
was  indebted  to  the  estate,  to  tbe  office  of 
ejecotor.  We  will  thererwe  cmstder  no 
other  question.  Oonip.  Laws  1897, 1 8310^  pro- 
vides: "(981Q)  Section  1.  When  a  will  shall 
have  been  duiy  proved  and  allowed  the  jxth 
bate  court  shall  Issue  letters  testamditary 
thereon,  to  tbe  person  named  executor  there- 
in, if  he  Is  l^lly  competent,  and  shall  accent 
tlie  trust,  and  glTo  bond  as  required  by  law.** 
This  sectl<m  appears  to  lesTS  no  discretion  in 
tlie  probato  Judge.  If  tbe  person  named  is 
legally  cmnpetent,  and  will  accept  and  giTe 
tbe  bond,  he  must  be  appointed.  Tbat  a  non- 
resident and  even  an  alien  might  tie  named 
and  appointed  executtff  under  tiie  common 
law  is  clrar.  See  Appeal  oi  Ann  SmlUi 
(Conn.)  24  Atl.  278,  16  Lb  B.  A.  S89;  18  Oyc 
p.  77,  and  cases  cited  in  note  80;  McOr^r 
T.  McGregor.  3  Abb.  Dec.  05;  2  Williams'  Ex. 
(Gtb  Am.  Ed.)  198;  Cutier  t.  Howard,  9  Wis. 
809 ;  Berry  t.  Hamilton,  M  Am.  Dec.  SIS,  notow 
It  a  nonresident  alloi  la  not  eligible  In  lUch- 
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Igan,  It  must  be  bj  reason  of  Oomp.  Laws 
1897,  S  9317,  which  proTides  that:  "(9817) 
Sec.  9.  If  an  executor  shall  reside  ont  of  this 
states  or  shall  neglect,  after  dae  notice  given 
by  the  ]ndge  of  probate  to  render  bis  account 
and  settle  the  estate  according  to  law,  or  to 
perform  any  decree  of  the  court,  or  shall 
abscond  or  become  Insane,  or  otherwise  in- 
capable or  unsuitable  to  discbarge  the  trust 
the  probate  court  may  remoTe  such  executor." 
If  we  construe  the  word  "may"  In  this  section 
In  accordance  with  the  common  understand- 
log  of  the  word  (see  Comp.  Laws  1897,  i  60, 
subd.  1),  it  should  be  said  that  this  section 
was  designed  merely  to  permit  removal,  not 
to  compel  it,  and  perhaps  refusal  to  appoint 
one  not  a  resident  of  the  state.  It  Is  sug- 
gested, however,  that  the  word  has  acquired  a 
peculiar  meaning,  appropriate  to  the  purpose 
of  its  uae,  and  should  be  held  to  mean*"8haH." 
To  give  force  to  this  claim,  counsel  cite  cases 
where,  under  similar  statutes  In  relation  to 
administrators,  it  has  been  held  that  the 
courts  may  refuse  to  appoint  a  nonresidoit 
administrator  in  the  first  instance.  Thus  in 
Gary's  Pro.  Law,  S  267,  It  Is  said  that:  "Re- 
moval from  the  state  being  ground  for  rev- 
ocation of  letters  of  administration.  It  would 
teem  that  a  nonresident,  otherwise  entitled, 
should  not  [not  cannot]  be  appointed."  The 
anttabrity  cited  in  support  of  this  statement  Is 
Badford  v.  aadford,  5  Dana  (Ky.)  isa  In 
that  case  a  woman  abandoned  her  husband 
and  went  to  another  state  two  years  before 
his  death,  at  which  time,  and  when  she  ap- 
plied for  letters  at  his  domicile,  she  still  re- 
sided there.  Under  these  circumstances,  the 
county  court  refused  to  appoint  her.  What 
kind  of  a  statute,  if  any,  was  In  force,  does 
not  appear ;  but  it  is  probable  that  there  was 
a  statute  authorizing  her  rejection.  In  view  of 
the  discussion  in  the  later  case  of  Berry  t. 
Hamilton,  64  Am.  Dec  617,  which  seems  to 
rec<^ize  the  general  features  of  the  com- 
mon-law rule.  We  must  therefore  conclude 
that  she  was  dlsQuallfied  by  the  statute.  For 
such  a  case,  see  In  re  Ulhorn,  12  Ohio  Clr. 
Ot  R.  766.  Also.  In  re  Sargent  (Wis.)  22  N. 
W.  131.  Mr.  Croswell,  a  text-writer,  inter- 
prets our  statute  9317  as  follows:  "In  Michi- 
gan and  Vermont  no  provision  of  the  statute 
touches  the  point,  except  that  if  executors 
or  administrators  reside  out  of  the  state,  they 
may  be  removed  from  oflSce;  from  which  it 
would  seem  that  they  are  Incompetent  to  be 
originally  appointed."  Crosweli's  Ex.  &  Ad. 
<2d  BM.)  p.  112.  Mr.  Woemer  is  more 
guarded.  He  contents  himself  with  saying 
(somewhat  inaccurately,  perhaps)  that  **ln 
Maine,  Michigan,  and  Ohio  nonresident  ex- 
ecutors, and  those  who  fall  to  account  and 
settle  in  the  probate  court  when  required,  are 
to  be  removed."  1  Am.  Law  of  Ad.  SOS.  In 
Wiley  V.  Bralnerd,  11  Vt  112,  revocation  of 
letters  testamratary  was  refused.  What  the 
statute  was  does  not  appear,  but  the  result 
would  Indicate  that  there  was  a  statute,  and 
the  qvotatifm  from  Qaxj  Indicatea  that  It 


may  have  been  a  statute  similar  to  ours.  In 
any  event,  the  case  goes  no  further  than  to 
bold  that  her  rejection  was  within  the  discre- 
tion of  the  county  court,  and  we  should  per- 
haps be  disposed  to  follow  the  case  to  that 
extent  In  the  construction  of  our  statute.  It 
Is  entirely  consistent  with  the  Interpretation 
of  the  word  "may"  In  accordance  with 
common  understanding,  and  falls  short  of 
holding  that  such  an  appointment  was  pro- 
hibited. There  are  cases  which  hold  that 
where  a  statute  provides  that,  "If  an  ad- 
ministrator moves  out  of  the  state,  bis  letters 
shall  be  revoked,"  a  nonresident  cannot  be 
appointed  as  an  administrator,  since  such  an 
appointment  is  forbidden  by  imptlcatlon. 
See  Burkhtm  v.  Pinkhussohn  (8.  a)  86  8.  E. 
908.  It  is  so  in  Illinois,  where  the  statute 
makes  it  the  duty  of  the  court  to  remove  an 
administrator  who  has  removed  from  the 
sUte.  See  Child  v.  Gratiot,  41  III.  359.  In 
Pennsylvania  the  statute  prohibits  the  ap- 
pointment of  a  nonresident  See  Sarkie's 
Ap[>eal,  2  Pa.  157,  and  Fridc's  Appeal,  114 
Pa.  29,  6  Atl.  863. 

The  foregoing  discussion  of  the  authorities 
satisfies  us  that  our  statute  was  not  intended 
to  absolutely  disqualify  or  prohibit  the  ap- 
pointment of  nonresidents  to  the  office  of 
executor,  but  to  make  the  nonresldence 
ground  for  the  exercise  of  a  discretion  both  In 
appointment  and  revocation.  There  is  a  wide 
difiFerence  between  an  administrator  and  an 
executor.  The  latter's  appointment  must 
ordinarily  be  made  In  accordance  with  the 
will  of  the  testator,  unless  he  la  ineligible,  or 
a  statutory  discretion,  express  or  by  implica- 
tion, to  refuse  it  is  lodged  with  the  court 
See  note  to  Berry  v.  Hamilton,  54  Am.  Dec. 
618,  and  other  cases  hereinbefore  cited.  For 
a  case  closely  In  point  see  Cutler  v.  Howard, 
9  Wis.  309. 

It  is  said  that  Keboe's  Indebtedness  to  the 
estate  disqualifies  him.  The  authorities  cited 
are  In  point  up<Mi  this  question.  When  the 
statute  has  not  intervened,  indebtedness  to 
the  testator  does  not  disqualify.  The  exact 
point  was  decided  in  EIdd  v.  Bates  (Ala.)  23 
South.  736,  41  L.  R.  A.  164,  74  Am.  St  Bep.  17. 

The  order  of  the  circuit  court  Is  aflbmed. 


ABMSTRONG  et  aL  T.  BOBICE. 

(Supreme  Ooart  of  Hldilgan.  Nov.  21,  1900.) 

Sales— AcnoHB  tob  Puob— SuFnoncHor  or 
EvinzNCK. 

In  an  action  to  recover  a  balance  due  on 
goods  sold  and  delivered  by  plaintiff  to  defend- 
ants, evidence  AeU  to  show  the  existence  of  tlie 
balance  daimed  by  plaintiffs  to  be  doe. 

Error  to  Circuit  Court  Lenawee  County; 
Guy  M.  Chester,  Judge. 

Action  by  Edwin  E.  Armstrong  and  others, 
copartners,  doing  business  as  Armstrong  & 
Graham,  against  Leroy  W.  Borick.  There 
was  a  judgment  for  defendant  And  ptaln- 
tlfh  bring  error.  Beversed. 
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Argued  before  MOORE,  G.  J.,  and  Mc- 
ALYAY,  MOXTOOMERY,  08TRANDBR, 
and  HOOKER,  JJ. 

Smith,  Baldwin  &  Alexander,  for  ajffiel- 
lants.  Burton  U  Hart  and  Jacob  N.  Sanqh 
aon,  for  appellea. 

MOORE,  O.  J.  PlaintUCa  are  wlioleule 
dealers  In  saddlery,  barnessea,  and  horse 
fnrnlBblnss  at  Detroit.  Mich.  Defendant 
and  his  son  k^t  a  retail  bameaa  ttoop  la 
the  village  of  Morend,  Lenawee  county, 
Hlch.,  for  some  years,  up  to  January  1,  1800^ 
at  which  time  they  dissolved  partnership, 
and  the  business  was  thereaftw  run  by  I* 
W.  Rorlck.  The  defendant  la  a  farmer, 
and  the  proof  shows  he  had  but  little  bnai* 
nesB  experience  prior  to  engaging  In  the 
harness  business,  and  gave  that  buslneaa  not 
mucb  of  his  personal  attention,  but  depended 
upon  tbe  man  In  cbarge,  while  Mr.  Rorlck 
gave  bis  attention  to  his  farm.  This  action 
was  brought  to  recover  a  balance  claimed 
to  be  due  of  $234.68  and  interest  thereon. 
The  case  was  tried  before  a  jury,  which  re- 
turned a  verdict  In  favor  of  defendant,  a 
motion  was  made  for  a  new  trial,  which  mo- 
tion waa  overruled.  The  case  la  brought 
here  by  writ  of  error. 

There  are  several  Msignments  of  error, 
which  may  safely  be  put  under  two  heads: 
First,  the  refusal  of  the  trial  court  to  direct 
a  verdict  In  favor  of  plaintifrs  for  the  full 
amount  of  their  claim;  and,  second,  the 
refusal  of  tbe  Judge  to  grant  a  new  trlaL 
The  record  dlBCloses  that,  beginning  June  3, 
1698,  plaintiffs  began  to  furnish  defendant 
and  his  son  goods,  and  continued  to  do  so 
until  January  1,  1900,  when  the  son  retired 
from  the  firm,  and  the  business  was  con- 
tinued by  the  father.  At  this  time,  it  Is 
tbe  claim  of  the  plaintiffs,  tnere  was  due 
them  $266.11.  .  From  January  1.  1900,  until 
October  16,  1002,  plalntlffB  furnished  the  de- 
fendant with  goods,  and  It  is  their  claim 
that,  after  making  ail  proper  credits,  there 
was  due  them,  April  16,  1903,  the  sum  of 
$234.68.  It  is  the  claim  of  the  defendant 
that  he  does  not  owe  plalntUCs  anything. 
It  appears  from  his  own  testimony  that  he 
did  not  keep  any  books  or  any  memorandum 
which  would  show  the  amount  of  goods  he 
received,  or  the  dates  and  amounts  of  pay- 
ments he  made.  He  admitted  on  the  cross- 
examination  that  he  had  received  all  of  the 
gooOa  with  which  he  was  cliarged,  and  said 
he  could  not  dilute  the  statement  that  be 
had  been  credited  by  the  plaintiffs  with  all 
tbe  payments  he  had  made  them.  Counsel 
for  defendant  say,  and  we  quote  from  the 
brief:  "Plaintiffs'  account  book  was  offered 
in  evidence  to  prove  this  claim,  and  was  tak- 
va  from  tbe  ledger.  Now,  take  the  debits 
shown  by  their  ledger  from  January  1,  1900, 
the  date  on  which  they  admit  the  L  W. 
Rorlck  &  Son  account  was  balanced,  and 
tbtj  amount  to  $2,282,57.  Taking  tbe  proper 


credits  from  the  same  ledger  from  the  same 
date,  January  1,  1900,  and  th^  amount  to 
$2,318.05;  thus  showing  that  defendant's 
account  with  plaintiffs  Is  overpaid  by  $30.48. 
•  *  •  We  submit  that,  from  their  own 
testimony  and  their  own  books,  the  jury  waa 
warranted  in  finding  a  verdict  for  the  de- 
fendant, because,  according  to  their  own 
books,  on  which  they  rely,  we  have  overpaid 
them  $30.48,  and  would  have  been  entitled  to 
a  judgment  {<«■  the  balance  in  our  fftvor 
had  our  ideadlngs  been  drawn  ao  aa  to  en- 
title us  to  it" 

The  fallacy  of  this  argument  Is  shown  by 
a  reference  to  the  books.  They  show  that  on 
January  1,  1900,  there  was  due  plaintiffs 
$26S.ll.  There  was  sold  by  them  to  defend- 
ant on  January  12,  1900,  a  bill  of  goods 
amounting  to  $12,  and  no  other  bill  of  goods 
was  sold  until  ManA  1st  The  books  also 
sbow  a  credit  of  flOO  January  9th,  $100  Feb- 
ruary 8th,  one  of  $66.11  February  8tb,  and 
one  of  $12  March  27th.  It  will  be  observed 
that  these  amounts  just  balance.  It  will  al- 
so be  observed  that  upon  February  28th  pay- 
ments had  been  made  in  1900  aggregating 
$266.11.  while  only  $12  worth  of  goods  bad 
been  bought  The  defendant  admits  that  he 
made  no  payments  until  they  became  due, 
and,  applying  this  statement  to  the  situation, 
the  conclusion  Is  Inevitable  that  the'  first 
three  payments  made  in  1900  were  made 
for  the  purpose  of  paying  the  t)alance  of 
$266.11,  shown  by  tbe  books  to  be  due  Janu- 
ary 1,  1900.  When  this  very  proper  an>llca- 
tlon  of  them  is  made.  Instead  of  the  books 
showing,  as  claimed  by  counsel,  an  over- 
payment of  $30.48,  they  show  there  was 
due  plaintiff  $234.63.  The  plalnttfCs  showed 
tbe  delivery  of  the  goods  and  their  value  by 
testimony  that  did  not  leave  the  matter  in 
doubt  The  testimony  of  defendant,  taken 
as  an  entirety,  did  not  tend  to  show  any  dif- 
ferent state  of  facts. 

The  judge  should  have  directed  a  verdict 
in  favor  of  tbe  plaintiffs  for  tbe  full  amount 
of  tfaeir  claim.  This  conclusion  makes  it 
unnecessary  to  dlacnss  the  otber  branch  of 
tbe  case. 

The  jndgmoit  Is  reversed,  and  a  new  trial 

ordered. 


TRAVERSE  BEACH  ASBTT  t.  ELHWOOD 

TP. 

(Supreme  Court  of  Mlchisab.  Nov.  21.  1905.) 
Taxatioh— Recovebt  or  Taxes  Paid—Pat- 

UKRT  UIIDBE  PbOTBST. 

Where  proper^  was  properly  assessaUe  in 

a  township,  and  tbe  taxpayer  paid  the  tax  with- 
out appearing  t>efore  the  board  of  review  to 
object  to  Ita  lUeKality.  and  without  being  forced 
to  pa7  it  by  a  levy  made  or  threatened,  or  by 
duress,  and  without  making  the  written  protest, 
specifying  the  grounds  thereof  authorized  to 
be  made  by  Coiip.  Laws,  i  8876,  but  merely 
having  entered  on  the  margin  of  the  tax  roll 
and  in  the  tax  receipt  the  words  "Paid  under 
protest,"  the  taxpayer  could  not  sue  the  town- 
diip,  and  recover  back  tbe  taxes  paid  by  Uo. 
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Error  to  Clrcnlt  Ooart,  Leelanau  Conntr; 
Frederick  W.  Uayne,  Judge. 

Action  by  the  Traverse  Beach  Aaaodatlon 
against  the  township  of  Blmwood.  There 
was  a  judgment  for  defendant,  and  plaintiff 
brings  error.  AflBrmed. 

Argned  before  MOORB,  a  J.,  and  McAL- 
TAT,  MONTGOMEBT,  OSTRANDEB,  and 
HOOKER,  JJ. 

Dwlght  D.  Root  for  appellant  Patchln  ft 
Orotser  (A.  F.  Bnntlnc,  ot  coonselK  for  ap- 
pellee. 

MOORB.  a  J.  This  Is  an  action  brought 
by  the  plaintiff  for  taxes  assessed  against  Its 
properQr  for  the  year  1902.  The  judge  di- 
rected a  verdict  In  favor  of  defendant  The 
case  is  brought  here  by  writ  of  error. 

TTpon  the  trial  the  attorney  for  the  plaintiff 
made  a  brief  opening  statement  in  which  he 
claimed  the  tax  was  void  because  of  In- 
equality of  assessment,  and  tbat  it  was  paid 
under  protest  He  sought  to  Introduce  testi- 
mony tending  to  show  that  this  property  was 
assessed  higher  than  like  property  in  the  same 
township  was  asseesed.  This  was  objected 
to,  because  plaintiff  made  no  claim  of  fraud 
or  bad  faith  on  the  part  of  the  assessing 
officer,  and  also  because  plaintiff  did  not  ap- 
pear before  the  board  of  review,  and  make 
complaint  of  the  Inequality  of  assessment 
Tbls  objection  was  sustained.  Plaintiff  put 
In  evidence  the  record  of  the  board  of  review, 
which  record  did  not  show  that  any  one  ap- 
peared before  the  board  on  the  part  of  the 
plaintiff  to  complain  of  the  assessment ;  coun- 
sel for  the  plaintiff  claiming  that  it  was  a 
presumpticHi  of  law,  when  the  record  was 
silent  that  some  one  did  appear  and  object 
On  the  i>art  of  the  defendant  it  was  shown 
by  the  supervisor  that  the  plaintiff  did  not 
appear  before  the  board  of  review.  The  rec- 
ord of  the  board  of  supervisors  was  Intro- 
duced, showing  the  levy  of  a  bridge  tax, 
which  it  Is  now  claimed  was  illegal.  No 
evidence  was  introduced  showing  tbat  for 
the  purpose  of  collecting  the  tax,  a  levy  was 
made  or  threatened,  or  tbat  it  was  paid  under 
dnress.  The  only  evidence  that  It  was  paid 
under  protest  which  was  offered  is  an  In- 
dorsement made  on  the  margin  of  the  tax 
roll,  "Paid  under  protest"  and  a  statement 
in  the  tax  receipt  "Paid  under  protest"  No 
other  protest  was  shown  to  have  been  made. 
Counsel  for  appellant  says  tbat  where  an 
assessment  is  void  there  is  no  necessity  for 
appearing  before  a  board  of  review  before 
siiiog  to  recover  the  taxes  paid;  citing  C^e- 
tery  Awodation  Springwells.  180  Bficb. 
466,  W  K.  W.  277.  An  examination  of  that 
caae  will  show  It  a  very  different  one  from 
-Oat  case  before  ns.  Is  that  case  a  levy  was 
flnreatened,  and  the  payment  was  made  under 
protest  and  to  prevent  a  seizure  of  the  prop- 
erty. Upon  the  bearing  before  the  Supreme 
Conrt  DO  attempt  was  made  to  sustain  the 
validity  of  the  tax.  The  property  upon 
wbidi  it  waa  levlad  was  not  taxable  in  the 


township  where  the  assessment  was  made. 
In  the  case  at  bar  there  Is  no  claim,  and  could 
be  none,  that  the  property  was  not  proper- 
ly assessable  In  defendant  township.  It  was 
not  shown  upon  the  trial  that  the  payment 
of  the  taxes  was  Involuntary.  No  such  pro- 
test In  writing  as  la  provided  for  In  section 
8876,  Oomp.  Laws,  was  shown.  We  know  of 
no  case  where,  under  the  facts  disclosed  by 
this  record,  the  plaintiff  was  allowed  to  sue 
the  township,  and  recover  for  the  taxes  paid 
by  him.  As  to  when  the  taxpayer  must 
appear  before  the  board  of  review,  see  Latham 
V.  Assessors,  91  Mich.  009,  S2  N.  W.  15;  Sav- 
ings Bank  v.  Detroit  107  Mich.  246,  65  N. 
W.  101;  Hinds  v.  Belvldere.  107  Mich.  667, 
6a  N,  W.  544.  As  to  the  effect  of  making  a 
protest,  see  Wattles  v.  Lapeer,  40  Mich.  624; 
Louden  v.  East  Saginaw,  41  Mich.  18,  2 
N.  W.  182;  Mining  Go.  t.  Ironwood,  119  Mich. 
82&,  78  N.  W.  126. 
Judgmoit  Is  affirmed. 


COLLINS  V.  WELCH. 

(Supreme  Court  of  Michigan.  Nov.  10,  1905.) 

Imuujio— Motuu.  InsuxAScn  GoMPAirT— 
InsoLvurcT— EnoBCBiciNT  or  Stooxhold- 

KBB'  LlABILITT— ConOZ.UBIVBNBaS  OF  AS- 
8BS8UKNT. 

An  order  of  a  court  of  chancery,  made  pur- 
suant to  Comp.  Laws  1887,  I  7881,  levying  an 
assessment  on  the  members  of  a  mutual  In- 
snrance  company,  and  fixing  the  proportionate 
amount  to  be  paid  by  each  of  such  members, 
after  adjudging  the  company  insolvent  and 
appointing  a  receiver  under  such  section,  can- 
not be  collaterally  attacked  by  a  member  on 
the  gromid  that  the  assessmoit  Is  ezcesslTe,  in 
an  action  by  the  facdver  to  enforce  the  as- 
sessment. 

Case  Made  from  Clrcnlt  Court  Genesee 
County;  Charles  H.  Wisner.  Judge. 

Action  by  Chester  L.  Collins,  receiver  of 
the  Michigan  Manufacturers'  Mutual  Fire 
Insurance  Company,  against  Frederick 
Welch.  There  was  a  Judgment  for  defend- 
ant  Case  made.  Reversed. 

Argued  before  MOORE,  C.  J.,  and  CAR- 
PENTER, GRANT,  MONTOOMERT,  and 
OSTRANDEB.  JJ. 

Chester  L.  OoUlns,  tar  appellant  W.  E. 
Scott  Clarence  Tinker,  and  Brown  A  Farley, 
for  appellee; 

OARPBNTBB,  J.  The  Michigan  Mann- 
faetnrers'  Mntual  Fire  Iiunrance  Company 
was  a  corporation  organized  under  sectlona 
7817-7386,  Comp.  Laws  1887.  Acting  in  pnr- 
■nance  of  section  7881,  the  clrcnlt  court  for 
the  connty  of  Bay,  In  chancery  (a  court  hav- 
ing Jurisdiction),  duly  adjudged  said  corpora- 
tion insolvent  and  appointed,  plaintiff  its  re- 
ceiver. Snbseanently  that  court  again  acting 
In  pursuance  of  aald  section,  made  an  order 
on  the  report  of  said  plaintiff  aa  receiver, 
levying  an  assessment  against  the  m^bers 
of  said  company,  and  fixing  the  proportionate 
amount  to  be  paid  1^  each  of  said  mmbera. 
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Defendant  was  one  ot  said  members,  and 
tills  suit  was  brought  In  the  circuit  court 
for  the  county  of  Genesee  to  recover  the 
amount  determined  by  the  order  heretofore 
mentioned  to  be  due  from  him.  Upon  the 
trial,  defendant  contended  that  the  assess- 
ment was  excessive,  and  the  learned  trial 
Judge  permitted  him  to  Introduce  testimony 
in  support  of  this  contentton,  and  submitted 
that  question  to  the  jury,  who  rendered  a 
Terdlct  In  his  favor.  From  the  Judgment 
entered  on  said  verdict,'  plaintiff  appeals; 
Insisting  that  the  contention  that  the  assess* 
ment  was  excessive  could  not  be  raised  in 
this  suit.  The  effect  of  the  holding  of  the 
trial  judge  was  to  permit  the  Jury  In  this 
case  to  review  and  reverse  the  decision  of 
the  circuit  court  for  the  county  of  Bay, 
In  chancery.  No  statute  of  this  state  gave 
the  defendant  the  right  to  thus  review  that 
decision.  The  contention  that  such  a  right 
exists  must  be  based  upon  the  ground  that; 
because  defendant  was  not  a  party  to  the 
original  chancery  suit,  he  was  not  bound 
by  said  order.  This  contention  was  made 
In  Hawkins  v.  Glenn,  131  U.  S.  819,  8  Snp. 
Ot  739,  33  L.  Ed.  184,  a  case  very  much  like 
that  at  bar,  and  it  was  answered  by  Oblef 
Justice  Fuller,  speaking  for  the  entire  court, 
In  these  words:  "The  stockholder  Is  bound 
by  a  decree  of  a  court  of  equity  against  a 
corporation  in  enforcement  of  a  corjwrate 
duty,  although  not  a  party  as  an  Individual, 
but  only  through  representation  by  the  com- 
pany. A  stockholder  is  so  far  an  Integral  part 
of  the  corporation  that,  In  the  view  of  the  law, 
he  Is  privy  to  the  proceedings  touching  the 
body  of  which  he  is  a  member."  This  prin- 
ciple Is  sustained  by  nnmerous  other  au- 
thorities. See  Rand,  McNally  &  Co.  v.  Mutu- 
al Fire  Ins.  Co.,  58  III.  App.  528;  Castleman 
T.  Templeman,  S7  Md.  549,  40  Atl.  276,  41 
L.  B.  A.  367,  67  Am.  St  B^.  868;  Howard 
T.  Whitman,  29  Ind.  557 ;  Langwortby  v. 
Garding,  74  Minn.  831,  77  N.  W.  207.  It 
follows  from  these  decisions,  and  It  ac- 
cords with  our  judgment  that  defendant'* 
attack  upon  the  assessment  as  excessive 
shoQld  have  been  made  In  some  direct 
proceeding,  either  In  the  circuit  court  for 
the  county  of  Bay,  in  chancery,  or  in  some 
other  court  possessing  authority  to  review 
Its  decision.  In  the  language  of  Mr. 
jQstloe  Waterman  in  Band,  McNally  &  Co. 
V.  Mntnal  Fire  Ins.  Co.,  68  111.  App.  528,  we 
say:  "We  do  not  think  that  In  this  salt 
appellant  can  question  the  propriety  of,  nor 
the  amount  of,  the  assessment  ordered  by 
the  court  It  te  manifest  that  to  permit  this 
mi^t  result  in  a  multitude  of  various  de- 
dslons  as  to  the  magnitude  of  the  assess- 
ment to  be  made."  Our  own  decisions  (Wai^ 
die  Townsend.  76  MIcfa.  885,  42  N.  W. 
960,  4  Ij.  B.  A.  611,  and  Warner  t.  Del- 
bridge  A  Cameron  Co.,  110  Mleb.  680,  88  N. 
W.  283,  34  L.  R.  A.  701,  64  Am.  St  Bep. 
867),  relied  upon  by  defendant,  are  not  op- 
posed  to   the   foregoing   conclusion.  In 


Wardle  t.  Townsend  It  was  stated  that^ 
under  a  statute  which  made  the  assessment 
prima  fade  evidence  of  the  receiver's  right 
to  recover  the  amount  assessed,  defendant 
when  sued  for  such  an  assessment  might 
show  that  it  was  excessive.  The  right  to 
make  the  defense  In  that  case  was  sustained, 
on  the  ground  that  It  was  given  by  the  stat 
nte  under  which  the  proceedings  were  In- 
stituted. That  decision  has  no  application 
to  this  case,  for  the  statute  on  which  these 
proceedings  are  based  gives  no  such  right 
In  Warner  v.  Delbridge  ft  Cameron  Co.,  su- 
pra, this  court  merely  decided  that  an  order 
of  the  court  of  a  sister  state,  making  the 
assMsment  was  not  a  Judicial  proceeding 
to  which  "full  faith  and  credit"  must  bo 
given,  under  article  4, 1 1,  of  the  Constitution 
of  the  United  States.  No  such  question  is 
Involved  In  the  case  at  bar. 

This  record  discloses  no  qnestlon  for  the 
decision  of  the  Jury.  A  verdict  should  have 
been  directed  for  plaintiff. 

Judgment  reversea,  and  a  new  trial 
ordered. 


H08IB  T.  HABT  et  al. 
(Supreme  Court  of  Michigan.  Nov.  10,  1905.) 

1.  BVIDSNOB-^DDOHXITTS. 

In  an  action  on  a  bond  conditioned  to  pay 
a  Judgment  it  the  judgment  is  valid  on  its  face, 
and  establishes  defendant's  liability.  It  is  prop- 
erly admitted  in  evidence. 

2.  APFEAir-QmEsnoKS  Bbvibwabli— FmD* 
ISO  OF  Facts— NBCEssixy. 

In  an  action  on  a  bond  conditioned  to  pay 
a  Ju^ment  where  the  Judgment  was  introdu- 
ced in  evidence,  and  defendant  Introduced  testi- 
mony to  invalidate  the  Judgment  any  error  of 
the  court  in  upholding  the  judgment  as  evi- 
denced bv  the  rendition  of  judgment  for  plain- 
tiff, conla  not  be  reviewed  on  appeal  in  the  ab- 
sence of  a  finding  of  tacts. 

Brror  to  Clrcoit  Oonrt  Bemde  Oountyi 
Clyde  0.  Chittenden,  Jn^& 

Action  by  William  Hosle  against  WUllani 
A.  Hart  and  others.  There  was  a  judgment 
for  plaintiff,  ai^  defendants  bring  error. 
AfBrmed. 

Argued  before  MOOBB,  C  J.,  and  OAB- 
PENTBB.    GBANT.    M0NT60UBB7,  and 

HOOKEB,  TJ. 

Smurthwalte  ft  Alway,  for  appellants.  M. 
O.  Paul,  for  apptilea. 

CABPENTDB,  J.  This  suit  was  broi^bt 
upon  a  bond  executed  by  defendants,  condi- 
tioned upon  their  paying  any  judgment  that 
might  be  roidered  i^alnst  the  first-named 
defendant  in  an  attaehmoit  suit  cnnmenoed 
sKAlnRt  him  by  plaintiff.  The  cause  was 
tried  before  tbe  circuit  judge  wlOoot  a  Jury. 
Un  the  trial  plaintiff  Introduced  In  evidence 
a  record  of  a  lodgment,  Talld  on  Its  face, 
establishing  defendants'  liability.  Defend- 
ants offered  testimony  which  tiMy  dalm 
proved  the  InTalldllr  of  said  Judgment  The 
trial  court  rendered  a  judgment  in  tavw  of 
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plalntlfl.  Mo  finding  of  facts  was  either 
made  or  requested. 

Defendants  briny  the  case  to  this  court, 
and  ask  a  rererea]  of  the  judgment  agahist 
than  oa  this  ground,  and  this  ground  only, 
Tic,  that  the  ixtOgmeat  which  fixed  their 
liability  was  void.  Under  the  settled  prac- 
tice of  this  court,  we  are  not  at  liberty  to 
consider  defendanta*^  contention.  If  the  trial 
court  ored  In  upholding  the  judgment  (and 
this  we  do  not  decide),  that  error  oocuneO, 
not  in  making  a  ruling  to  which  defendants 
excepted  (for  the  ruling  admitting  the  jndg* 
ment  reowd  in  evidence  was  not,  bs  claimed 
by  defendants,  erroneous),  but  In  rendering 
judgment  in  fsTor  of  the  plalntifF.  With- 
out a  finding  of  facts  we  cannot  determine 
whether  w  not  tile  trial  court  erred  In  ren- 
dering such  judgment.  See  Wertln  t.  Orock- 
er.  47  HidL  642.  6  N.  W.  683;  McDonell 
Union  Trust  Go.  (Mich.)  102  N.  W.  968.  See. 
also,  antfawitles  cited  in  McDonell  v.  Union 
Trust  Co. 

Judgment  Is  therefore  affirmed. 


BRONE  T.  STANDARD  MF6.  CO. 
(Supreme  Coort  of  Mlchlxan.  Nov.  21,  1806.) 

1.  Refobuatioit  or  iKsnuiocirTB — SumozKir- 

In  an  action  to  reform  a  leaae  b;  Btrlklne 
out  certain  words  therein,  evidence  reviewed, 
and  held  aafficlent  to  show  that  the  words  com< 
plained  of  were  Inserted  throogli  a  mistake  of 
the  Bcriveoer. 

2.  Bavx — Lease  bt  Cttt. 

Altboagh  the  charter  of  a  city  provides  that 
DO  real  estate  or  interest  therein  shall  be  dis- 
posed of  onless  bv  ordinance  or  re8oInti(m  of 
the  common  coandl,  a  lease  of  city  property, 
executed  pnnraant  to  a  resolution,  may  be  re* 
formed  by  courts, 
ft.  Sahb — ^Laches. 

In  January,  1897,  the  owner  of  propertr 
leased  a  portion  thereof  to  plaintiff's  assfsnor, 
the  lessee  agreeing,  oo  certain  terms,  to  famish 
heat  and  poww  for  operating  machinery  in  other 
buildinn  on  the  premises  not  inclnded  in  the 
lease.  In  March  of  the  same  year,  sacb  owner 
leased*  the  other  buildings  on  the  premises  to 
defendant  fbr  a  period  of  five  yean,  with  an  op* 
tlon  for  an  additional  period  of  five  years.  In 
1809  a  new  lease  was  isaned  to  the  plaintiff's 
assignor,  containing  certain  words  with  refer- 
ence to  heat  and  power,  claimed  by  plaintiff  to 
have  been  inswted  by  mistake.  Defendant  con- 
tinned  to  pay  for  the  heat  and  power  nntil  the 
expiration  of  his  five-year  term,  at  which  time 
it  exercised  its  option  to  continue  its  lease  for 
another  five  years.  After  this  plaintiff  Sled  a 
bill  to  reform  his  second  lease.  Meld,  that  bis 
action  was  not  barred  by  laches. 

Appeal  from  Circuit  Court,  JackBon  Coun- 
ty, In  Chancery ;  James  A.  Parkinson,  Jpdge. 

Action  by  Edlgar  Bronk  against  the  Stand- 
ard Manufacturing  Company  to  reform  a 
lease.  From  a  decree  for  plalntlfr,  defend- 
ant appeals.  •  Affirmed. 

Argued  before  McALVAT,  GBANT,  MONT- 
GOMERY, OSTRANDER.  and  HOOKER.  JJ. 

Thomas  IL  Barkworth,  toe  appellant;  Wil- 
son it  Gobb»  for  appeHeei 
106  N.W^ 


UONTGOMBBT»  X.  The  dty  of  JaAmm 
owned  certain  manufacturing  buUdlngi^  lo- 
cated on  North  Jadcson  street,  and  known 
as  the  "Old  Purifier  Buildings."  January  20, 
1897,  the  city,  by  writing,  leased  a  portion 
of  such  buildings,  including  the  heat  and 
power  plant,  to  H.  A.  Chrlstr  of  Chicago. 
This  lease  or  i^reemfmt,  among  other  provi- 
sions, contained  the  foUowtag:  "It  Is  mu- 
tually understood  and  agreed  that  the  par^ 
of  the  second  part  will  from  time  to  time 
during  said  term  furnish  steam  for  beating 
and  such  powo-  as  may  be  necessary  for  pro- 
pelling machinery  in  the  other  bntldings  on 
said  prenlses,  which  are  not  included  In  this 
Inse,  which  may  be  In  operation  In  carrying 
on  axich  manufacturing  business  in  such  other 
buildings  as  the  dty  may  permit  to  be  car- 
ded on  there,  provided  the  same  shall  not 
requira  the  furnishing  at  any  time  of  more 
than  one-half  the  power  of  snch  plant,  and 
that  fOr  all  such  power  and  heat  furnished 
the  party  of  the  second  part  shall  receive 
pay  from  the  party  or  perscm  using  the  name, 
such  rentel  as  may  be  agreed  upon  by  the 
parties  furnishing  and  using  the  same."  It 
is  further  provided  that,  In  case  of  dis- 
agreement on  the  siri)ject  the  matter  shall 
be  referred  to  the  common  council  of  the 
dty,  and  that  the  expose  of  procuring  an 
inspection  from  time  to  time  of  the  hollers 
should  be  regarded  as  part  of  the  total  ex* 
pense  of  the  power.  In  March,  1897.  the 
dty  leased  the  other  buildings  on  the  prau' 
ises  to  the  defendant,  the  Standard  Manu- 
facturing Company,  for  a  period  of  five  years, 
wia  an  option  to  the  lessee  for  an  additional 
term  of  five  years,  at  an  annual  rental  of 
91,600.  In  1899,  there  being  about  eight  years 
of  the  unexpired  term,  Mr.  (3hrlsty  was  desir- 
ous of  disposing  of  his  rights  under  the  lease 
or  agre«nent  with  ttie  dty.  There  being  some 
question  as  to  his  ri^t  to  assign  this  lease,  be 
made  application  to  the  common  council  of 
the  dty  for  a  new  lease.  Such  communica- 
tlon  was  referred  to  a  special  committee,  and 
on  January  16,  1899,  such  committee  reported 
to  the  common  comidl,  advising  the  revising 
of  such  contract,  which  committee  repwted 
Fdiruary  20,  1899,  recommending  the  adop- 
tion and  execution  of  the  lease  In  question, 
with  the  exertion  of  a  single  providon  not 
here  material.  The  report  of  Ute  committee 
being  adopted,  the  old  lease  was,  by  mutual 
consent,  surrendered,  and  the  new  lease  was 
duly  executed  1^  the  mayor  and  recorder  of 
the  dty  and  Mr.  Christy.  .  It  bears  date 
May  6, 1890,  and  provides  for  a  term  of  eight 
years.  The  pro>^ons  contained  in  the  two 
leasee  to  Cbrlsty  in  relation  to  beat  and  pow- 
er are  identical,  exc^t  the  words  "In  excess 
of  one-half,"  Inserted  In  the  second  lease  be- 
tween the  word  "furnished"  and  the  word 
"the."  Early  in  1680  Christy  proposed  to 
assign  this  lease  to  the  Bronk-Bufflnton  Shirt 
Compai^,  a  copartnership  of  wUch  the  com- 
plainant was  a  member,  and  on  March  28, 
1890,  an  assignment  was  aecnted  by  Mr. 
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Cbrlstr  to  snch  flnn.  Tbe  complainant  ob- 
serrlnff  tbe  peculiar  wording  of  tbe  contract; 
declined  to  accept  tbe  contract  until  aerated 
that  he  wonld  not  be  called  npon  to  fornlsh 
beat  or  power  toe  tbe  other  bnlldlngs  free  of 
charge.  Actliur  tipon  tbe  m^gestlcHi  of  tbe 
ctmplalnant,  Mr.  Christy  obtained  tbe  writ- 
ten oi^on  of  tbe  asalatant  city  attorney  as 
to  the  conatmctlon  of  tbe  lease,  and  also  a 
statement  of  the  defendant  company,  signed 
Its  secretary,  to  the  effect  that  such  com- 
pany wonld  pay  for  heat  and  power  fur- 
nished It  so  long  as  they  (the  Standard  Com- 
pany) should  desire  to  and  should  use  such 
power  and  heat  So  long  as  Mr.  Chrisly 
held  under  bis  lease,  tbe  defendant  company 
paid  for  the  power  and  beat  fnmished  It 
npon  a  basis  of  cme-balf  tbe  expense  of  oper- 
ating tbe  power  plant,  and  after  the  com- 
plainant tobk  possession,  under  assignment 
from  GbrlBty,  snch  company  conttnned  to  pay 
for  beat  and  power  until  S^tember  1,  1902, 
at  wblch  time  Its  first  llTe-year  term  expired. 
After  tbe  defendant  company  had  exercised 
Its  option  to  continue  its  lease  with  the  city 
for  another  Ato  years,  and  had  ^tered  into 
a  new  contract  with  the  cll7i  tbey  wrote  the 
complainant  that  tbelr  agreraient  r^rding 
beat  and  power  had  expired,  and  that,  "In 
releulng  the  plant,  we  accepted  tbe  assign- 
ment of  the  dty  to  tbtir  right  for  heat  and 
power,  as  exinessed  In  their  lease  with  Mr. 
Gbrls^."  This  bill  was  filed  to  reform  the 
second  lease  to  Obrls^  by  striking  out  the 
words  "In  excess  of  one-half."  The  circuit 
Judge  decreed  the  relief  prayed,  and  tbe  de- 
fendant company  appeals.  The  does 
not  ai»peal. 

Upon  tbe  question  of  fact,  we  are  satis- 
fled  with  the  finding  of  the  circuit  Judge.  It 
Is  established  to  our  satisfaction  that  the 
rerislou  of  the  lease  to  Christy  was  not  bad 
with  a  Tiew  to  changing  tbe  terms  of  tbe 
first  lease  as  tbey  related  to  rental  of  powor, 
and  that  those  words  were  Inserted  through 
a  mistake  of  the  scrlTener.  The  course  of 
after  dealing  Is  strongly  corroborative  of 
tbe  direct  testimony  which  tends  to  establish 
this  fact 

It  is  contended  by  defendant's  counsel  that 
Inasmuch  as  the  charter  of  the  defendant 
dty  provides  that  no  real  estate  or  Interest 
therein  shall  be  sold  or  disposed  of  unless 
by  ordinance  or  resolution  of  the  common 
council,  the  resolution  authorizing  the  con- 
tract in  question  Is  to  be  treated  as  legisla- 
tive action,  and  that  a  contract  so  made  can- 
not be  reformed,  because  tbe  freedom  of  legis- 
lative action  will  not  permit  tbe  Intervention 
of  Judicial  authority,  and  because  It  would 
be  impoulble  to  bav^  in  such  case,  the 
necessary  oral  contract  upon  which  the 
reformation  must  be  based.  We  think,  how- 
ever, that  the  answw  to  tbe  first  reason  mg- 
gests  the  answer  to  tbe  other.  It  la  dear 
that  a  court  would  In  no  case  decree  a  refW- 
mation  unless  the  real  Intent  of  both  parties  In 
the  making  of  the  oontract  was  both  ooncnr- 


rent  and  establlabed  1^  prootL  ^te  meritori- 
ous question  Is  whether  the  court  may  rettxm 
a  contract  authorized  by  the  nnnmon  conndl 
where  a  mistake  la  manifest  Courts  may 
not  rtf  orm  records  of  a  mimldpallty  showing 
legislative  action.  Tbe  reason  for  this  i» 
that  rach  records  most  be  held  to  import 
absolute  Tfflity.  Public  security  wonld  be 
Impaired  if  the  veri^  of  recorded  legisla- 
tive action  could  be  made  the  subject  of  Judi- 
cial Investigation,  on  similar  conslderationB 
to  those  wbldi  support  tbe  rule  of  sanctity 
wbidi  snrrounds  tbe  verdict  of  a  Jury.  And 
yet,  In  either  case,  in  a  direct  proceeding  by 
tbe  authority  wbidi  enacts  the  law  in  the 
one  case,  or  by  tbe  court  wbidh  records  the 
verdict  in  ^  othra,  tbe  recorded  action  may, 
by  timely  action,  be  set  aside  and  held  for 
nangbt  The  reason  why  tbe  courts  may 
not  correct  tbe  mistake  in  legislative  action,, 
or  tbB  L^lslatnre  mistakes  in  Judicial  action, 
is  that  in  Its  own  sphere  each  d^artment 
of  government  is  supreme  and  Independent. 
But  does  t2iis  sanctity  obtain  as  to  the  ac- 
tion of  a  municipal  body  In  entering  into  a 
contract?  Suppose  the  charts-  of  defendant 
to  require  the  formal  action  at  the  coundl 
In  executing  a  deed.-  And  rappose  a  bind- 
ing executory  contract  to  execute  such  deed. 
Could  the  council  shield  itself  from  the  per- 
formance of  that  duty  by  asserting  that  a» 
the  charter  required  a  vote  of  the  coundl 
to  authorize  the  execution  of  a  deed,  the  con- 
tract could  not  be  enforced  by  the  courts  f 
We  think  not  The  provisions  of  the  charter 
relating  to  the  execution  of  contracts  are 
Intended  as  safeguards  against  hasty  action, 
and  designed  to  provide  written  evidence  of 
tbe  action  of  the  council,  which,  when  taken 
with  reference  to  a  private  contract;  should 
be  gtv&i  the  dlgnl^  of  a  contract  In  writing ; 
but  we  do  not  think  It  becomee  In  any  sense 
legislative  action.  The  contract  Is  required 
to  be  in  writing,  so  Is  a  deed  of  land,  and 
yet  the  latter  instrument  is  subject  to  refor- 
mation ;  and  this  notwithstanding  the  etetnte 
of  frauds,  which  requires  the  contract  to  be 
In  writing.  Kimble  T.  Harrington,  91  Mich. 
281,  01  N.  W.  SB6.  And  while  some  doubt 
was  expressed  In  some  of  the  earlier  cases 
of  the  power  of  the  court  to  reform  such  ta- 
struments  by  adding  to  the  subject-matter 
of  the  contract  as  by  adding  descriptionB 
omitted,  the  current  of  authority  now  sus- 
tains this  power.  See  an  able  note  to  Wil- 
liams V.  Hamilton,  65  Am.  St  Rep.  BOl.  See,, 
also,  Current  Law,  vol.  2,  1494. 

The  same  considerations  which  have  led 
the  courts  to  susteln  this  pow^  to  reform 
deeds  required  by  the  statute  of  frauds  to 
be  In  writing  impel  us  to  hold  that  tbe  power 
exlste  In  the  present  case.  By  exercising 
this  power,  we  do  not  make  a  contract  We 
enforce  the  contract  which  the'  parties  made 
with  all  tbe  formality  required  by  the  stat- 
ute, but  which,  by  mistake,  spoke  a  different 
language  than  that  Intended.  As  was  well 
said  In  Noel's  Bx'r  t.  Gill,  84  Ey.  249;  1  B. 
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W.  4S1,  "The  statute  of  fratids  la  not  violated, 
but  la  uplifted,  that  It  ma;  not  perpetrate  tbe 
fraud  that  the  Legislature  designed  It  to  pre- 
vent** In  the  case  of  Griffin  t.  Salt  Lake, 
18  Utah,  1S2,  66  Pac.  888,  tbe  power  to  reform 
a  contract  made  with  a  municipal  corporation 
was  exercised  apparently  without  questloiL 
In  the  two  cases  of  Bernard  Tp.  v.  Stebblns, 
109  D.  S.  841,  S  Sup.  Ct  252.  27  L.  E!d.  956, 
and  City  of  Defiance  Schmidt,  123  Fed. 
1,  SO  C.  C.  A.  169,  a  question  closely  analogous 
to  that  now  under  consideration  was  treated. 
In  the  former  a  failure  of  the  public  officials 
to  affix  a  seal  was  treated  as  a  mistake  which 
might  be  subject  to  remedy  In  equity,  even 
though  the  statute  required  a  seal.  In  the 
latter  case  the  use  of  the  wrong  seal  was 
treated  as  a  mistake,  and  the  municipality 
enjoined  from  setting  up  the  defense  of  a 
want  of  a  seal ;  although  in  that  case,  also, 
the  statute  required  tbe  contract  to  be  exe- 
cuted under  tbe  seal  of  the  municipality. 

We  have  considered  the  defense  of  laches, 
and  are  not  convinced  that  the  defendant 
company  has  equities  which  preclude  tbe  re- 
lief asked. 

The  decree  is  affirmed,  with  costs. 


STUART  et  aL  t.  UATTBRM  et  al. 
(Supreme  Court  of  Middgan.  Nov.  21.  1905.) 

1.  FEA.UDB,  STATUIK  OV— CONTRACTS  rOB  SAUB 

OF  Land. 

An  owner  requested  In  writing  an  agent 
to  sdl  hifl  land.  Tba  agent  procured  a  pur- 
<Aasn:,  and  contraeted  for  tbe  sale  of  the  -prem- 
ises. The  contract  named  the  purchaser,  and 
was  signed  by  the  agent  In  tbe  name  of  the 
owner.  The  contract  departed  from  the  terms 
fixed  hj  the  owner,  but  he  ratified  IL  Held. 
that  the  contract  of  sale  waa  sufficient,  under 
Comp.  Laws,  f  9511,  requiring  every  contract 
of  sale  ot  land  to  be  in  writing,  signed  by  the 
vendor,  or  a  person  lawfully  anthorlzed,  in 
writing. 

2.  BsoKXBB— Powns— RATmcATioii  OF  Acrs. 

A  brother  and  sister  were  tenants  in  com- 
mon of  a  tract  of  land,  which  the  brother  em- 
ployed an  agent  to  sell.  The  agent  procured  a 
parehaser,  and  wrote  to  the  brother  a  letter, 
containing  the  terms  of  the  contract  of  sale. 
The  brother  showed  the  letter  to  bis  sister,  and 
the  brother  subsequently  wired  that  the  sale 
was  accepted.  On  the  death  of  the  brother,  the 
sister  wrote  to  the  agent  with  reference  to  the 
sale.  The  agent  gave  the  sister  details  of  tbe 
■ale,  and  a  draft  for  a  part  payment  was  receiv- 
ed Dj  ber  and  cashed.  She  subsequently  orally 
agreed  to  the  conveyance  of  tbe  land  according 
to  contract.  Held,  that  she  ratified  the  con- 
tract of  sale. 

3.  Tbnanct  in  Comion— Sale  of  Pbofbbtt 
—Estoppel. 

A  purchaser  of  land  for  $2,500  paid  $1,000 
of  tbe  price,  according  to  the  tprmg  of  a  con- 
tract of  sale  signed  by  an  agent  authorized  by  a 
part  owner  to  procure  a  purchaser.  The  puiv 
chaser  entered  Into  possession,  and  expended 
$2,000  In  Improvements.  J^eld,  that  there  waa 
such  part  performance  as  would  make  It  in- 
eqnitaDle  to  permit  the  other  part  owner,  who 
had  knowledge  of  tbe  sale,  to  repudiate  the 
contract. 

Appeal  from  Circuit  Court,  Chippewa  Coon- 
tjt  tn  CSumcery ;  Joaepb  H.  Steer^  Judga 


Suit  by  Samuel  Stuart  and  another  against 
Louise  S.  Mattem,  Indlrldually,  and  as  ad- 
ministratrix of  George  £3.  Swain,  deceased, 
and  others.  From  a  decree  granting  Insuf- 
ficient relief,  complainants  and  defendants 
appeal.  Reversed. 

Argued  before  McALVAT,  BLAIR,  MONT- 
GOMERY, OSTBANDER,  and  HOOKER,  JJ. 

John  W.  Shine,  for  appellants.  Sharpe  & 
Handy,  for  appelleea. 

MONTGOMERY,  J.  This  suit  ta  brought 
by  complainants  to  enforce  specific  per- 
formance of  a  land  contract  against  the  de- 
fendant Louise  S.  Mattem,  Individually,  and 
also  as  administratrix  of  the  estate  of 
George  E.  Swain,  deceased,  and  his  widow 
and  belr.  Decree  was  granted  in  the  trial 
court  In  favor  of  complainants  and  against 
Louise  S.  Mattem,  as  administratrix  of  salii 
estate,  and  against  the  other  defendants;  but 
as  to  Louise  S.  Mattem  Individually  the  bill 
was  dismissed,  and  from  the  decree  dismiss- 
ing tbe  bill  of  complaint  as  to  her  Individ- 
ually complainants  appeal.  Defendants  aim 
appeal  from  the  decree  agalnit  btr  as  idmiik* 
istratrlx  of  said  estate. 

Lotilse  S.  Bfattem  and  George  E.  Swain 
were  brother  and  sister,  and  resided  in  New 
York  Oltj.  They  owned,  as  tenants  In  com- 
mon, the  land  in  question  in  this  suit,  being 
two  vacant  adjoining  lots  on  Sprace  street; 
in  Sault  Ste.  Marie,  Mich.  Jobn  G.  Stradl^, 
of  Sault  Ste.  Marie,  Mich.,  was  agent  for 
George  E.  Swain  and  Louise  S.  Mattem  in 
looking  after  these  lots,  paying  taxes,  etc, 
since  1896,  and  at  one  time  procured  a  loan 
on  the  property  from  Mrs.  Price  for  defWid- 
ants.  George  E.  Swain  looked  after  the  prop- 
er^ for  Mrs.  Mattem.  and  bandied  her  In- 
terest for  her.  In  the  latter  part  of  tbe 
year  1902,  Swain  wrote  Stradiey,  requesting 
blm  to  try  and  make  a  sale  of  tbe  lots, 
Stradiey  got  an  oCFer  from  Mr.  Joseph  Ganley 
of  $2,200  for  the  lots,  and  wired  Swain  to 
that  effect  He  got  no  reply,  and  wrote 
Swain  January  17,  1903.  That  deal  fell 
through.  Stradiey  finally  succeeded  In  get- 
ting complainants  to  buy  tbe  lots  at  $2,500h 
and  on  April  29th  Stradiey  wrote  Swain  that 
he  had  a  party  who  expected  bis  brother  here, 
and  thought  he  would  take  tbe  lots  at  $2,500; 
$1,000  cash,  and  balance  in  one  year.  On 
May  1st  Swain  wrote  Stradiey  to  make  the 
sale.  Upon  receipt  of  the  letter  from  Swain 
and  on  May  7th,  Stradiey  prepared  and  sign- 
ed a  contract  of  sale  of  the  lota  on  behalf  of 
Mr.  Swain  and  Mrs.  Mattern  to  complainants, 
and  complalnaDts  paid  $1,000  down  pending 
the  approval  of  tbe  contract  by  Swain,  owing 
to  the  fact  that  the  terms  were  changed  some- 
what On  the  same  day  Stradiey  wrote 
Swain,  giving  him  all  the  details  of  tbe  terma 
of  sale,  and  asked  him  to  telegraph  accept- 
ance. Swain,  on  receiving  Stradley's  letter, 
went  to  his  sister,  Mrs.  Mattern,  with  tbe 
letter,  and  talked  over  the  terma  of  sale,  and 
Mrs.  Mattem  read  the  Stradiey  letter;  and 
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next  morning^  May  lltti.  Swain  wired  Strad- 
ley  that  sale  was  approTed,  and  complainant! 
then  paid  Stradl^  9400,  the  balance  (rf  the 
flret  pajsaeat,  according  to  contract  Shortly 
after,  complalnanta  desired  to  pay  all  of  the 
purchase  ptiet  and  get  their  deed,  and  Strad- 
ley  ctHnmnnicated  this  fact  to  Bwaln.  Upon 
completiDg  the  first  payment;  complainants 
went  Into  poasesslon,  and  commenced  the 
erection  of  a  block  of  stores  on  the  premises. 
There  were  taxes  dne  on  llie  property  and 
Interest,  and  the  principal  on  the  Price  mort- 
gage, to  which  Stradley  was  to  apply  the 
money  rec^TCd.  On  May  14tb  Swain  wired 
Stradl^  to  send  him  some  mon^  (he  was 
facing  a  crisis),  and  that  his  sister  agreed. 
On  May  19th  Stradley  forwarded  draft  fW 
9200,  stating  that  he  would  use  the  payment 
falling  dne  June  leth  to  pay  taxes,  etc.,  and 
that  the  |1,600  mor^ge  to  Swain  and  his 
sister  could  be  n^tlated;  that  he  would 
try  and  get  the  mon^  before;  tiiat  ha  would 
send  on  the  deed  for  himself  and  Bister  to' 
sign.  Swain  died  snddoily  May  22d  with- 
out seeing  Stradley's  letter.  The  letter  was 
opened  and  read  by  Mrs.  Swain,  and  handed 
to  Mrs.  Mattem.  On  flte  10th  she  had  dis- 
cussed with  Mr.  Swain  Stradl^s  letter  giv- 
ing the  terms  of  the  sale,  and  asking  for  ac- 
ceptance  by  wire.  Stradley's  letter  of  the 
loth  referred  to  the  sale  that  he  made  to 
complainants,  and  Inclosed  draft  for  ¥200. 
Mrs.  Mattem  suggested  a  r^ly  to  this  letter, 
and  on  the  26th  a  letter  was  written  to  Strad- 
ley, signed  by  Mrs.  Swain  and  by  Mrs.  Mat- 
tern,  containing  the  following:  "Tour  letter 
of  May  10th.  Inclosing  draft  for  $200.  was 
recelTed  May  21st,  too  late  for  Bfr.  Swain's 
signature,  as  he  died  at  1:30  a.  m.  May  22d, 
after  being  unconscious  for  sev^'al  hours. 
As  Mr.  Swain  died  without  making  a  will.  I 
ask  you  to  adTise  Mrs.  Mattem  and  myself 
regarding  the  sale  of  ttie  property,  as  we 
wish  It  sold  as  soon  as  possible,  as  money  is 
very  necessary  to  us  now.  We  do  not  feel 
able  to  maintain  the  property,  and  are  most 
anxious  to  make  this  sale.  Will  yon  kindly 
inform  us  how  matters  stand  regarding  In- 
terest and  taxes.  Kindly  advise  ns  as  soon 
as  possible."  On  May  28th  Stradley.  reply- 
ing, wrote  direct  to  Mrs.  Mattem,  giving  full 
detaHs  of  the  sale,  and  advised  as  how  to 
proceed  owing  to  the  death  of  Mr.  Swain. 
Mrs.  Mattem  handed  this  letter  to  an  at- 
tomey  for  reply,  and  on  the  19th  of  June  be 
wrote  Stradley.  so^esting  that  the  simplest 
way  to  convey  the  property  to  the  purchasers 
would  be  by  taking  an  assignment  of  the 
Price  mortgage  to  some  one  there,  and  fore- 
cl(Mlng  It;  to  which  Stradley  replied,  saying 
that  to  foreclose  the  mortgage  would  not  be 
practicable,  and  stating  that  complainants 
were  building  on  the  property.  Mrs  Mat- 
tem's  attorney  then  wrote  Stradley,  retnmlng 
the  draft,  and  asking  that  it  be  made  to  Mrs. 
Mattem.  as  she  was  half  owner,  and  so  she 
could  get  It  cashed.  Stradley  had  the  draft 
Indorsed  to  Mrs.  Mattem  and  retunnd.  Mrs. 


Mattem  Indorsed  the  draft  and  had  It  cashed. 
Some  further  correspondence,  was  had  be- 
twem  Stradl^  and  Mrs.  Mattem's  attorney 
as  to  the  best  way  to  proceed  to  make  a  con- 
veyance of  the  iffoperty  to  the  purchasers, 
and  finally  Mrs.  Mattem  came  on  to  Snult 
SteL  Maria  When  she  arrived  there,  about 
August  11.  1803,  she  talked  the  matter  of 
the  sale  over  wltii  Stradley,  and  was  anxious 
to  get  the  sale  closed  up,  give  the  deeds,  and 
get  all  the  mooey.  She  went  to  the  premises 
to  see  complainants,  and  wanted  to  have  the 
mattor  closed  up,  so  she  could  get  all  the 
mon^.  At  that  time  complainants  had  ex- 
pended about  92,000  on  the  building  th^  were 
erecting  on  the  lots.  MTs.  Mattem  remained 
there,  and  was  appointed  administratrix  of 
the  estate  of  Geoi^  B.  Swain.  She  wait 
with  Arthur  F.  Stuart,  a  brother  of  con- 
plalnant  Samuel  Stuart  and  fitther  of  George 
N.  Stuart,  to  an  attorney's  oflSc^  to  see  what 
would  be  Hie  quiiftest  and  best  way  to  Jiave 
the  matter  closed  up  and  give  deeds.  At  the 
attorney's  office  the  contract  was  read  over 
to  them,  and  th^  were  advised  that  proceed- 
Ings  would  have  to  be  had,  elttier  In  the 
probate  coort  or  In  the  court  of  chancery,  for 
■pedflc  performance  of  the  contract  In  such 
cases;  and  the  attorney  recommended  the 
court  of  chancery,  and  that,  while  all  of  the 
money  was  not  due  under  tiie  contract.  If  all 
the  parties  were  agreeable,  it  could  be  deter-  • 
mined,  and  all  of  the  money  paid;  that  she 
could  be  Joined  as  a  defendant,  and  the  whole 
matter  closed  up  at  the  same  time;  that  It 
would  be  an  amicable  suit  to  perfect  title. 
She  agreed  to  It  Suit  was  started,  and  the 
bill  of  complaint  was  drawn  on  the  line  of 
an  amicable  suit,  and  payment  in  full  ten- 
dered with  the  bill  of  complaint  Latw  on, 
and  in  November,  for  the  first  time.  Mrs. 
Mattern  concluded  to  repudiate  the  contract 
Vrom  the  time  Mrs,  Mattem  first  talked  with 
complainants  at  the  premises  until  November, 
when  she  objected  to  the  contract  the  com- 
plalnanta had  laid  out  on  the  building  about 
$6,000.  During  that  time  she  bad  been  to  the 
premises  sev^al  times,  and  talked  with  com- 
plainants, but  never  intimating  that  she  did 
not  regard  the  contract  binding,  or  make 
any  protest  against  It  On  November  30, 
1903,  Mrs.  Mattem  filed  her  answer  to  the 
bill  of  complaint,  denying  the  validity  of  the 
contract  Thereupon  the  bill  of  complaint 
was  amended,  setting  up  the  letters,  draft 
etc.,  signed  by  Bfrs.  Mattem,  end  her  actions 
regarding  the  contract  dming  the  erection 
of  the  building. 

The  case  preeenta  two  questions:  (1)  Is 
the  estate  of  George  B.  Swain  bound  by  the 
contract;  (2)  Should  defendant  Louise  S. 
Mattem  be  required  to  convey  her  interest? 

It  seems  not  to  be  questioned  that  the  con- 
tract signed  by  Stradley  In  the  name  of 
Swain  and  Mrs.  Mattern  was  sufficient  In  Ite 
terms  to  make  a  valid  contract  to  convey  the 
land;  but  as  respecta  Its  validity  as  against 
Swalu  and  his  estate,  the  cont^tlon  aeema 
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to  be  tbat,  as  tbe  name  of  the  purchaser  was 
not  disclosed  to  Swain  and  Mrs.  Mattern,  the 
contract  Is  Insofflcient  under  the  statute  of 
frauds.  The  case  of  Grafton  v.  Commlngs, 
M  U.  S.  100.  25  L.  Ed.  366s  Is  cited  to  support 
this  contention.  In  that  case  tb^  was  no 
writing  which  fixed  the  Identity  of  the  party 
to  the  contract  not  signing.  Id  the  present 
case  the  purchasers  were  fully  named  In  the 
contract  signed  by  Stradley  In  the  name  of. 
and  on  behalf  of,  tbe  owners.  This  was  suf- 
fldeat  under  Oomp.  Laws,  |  9511,  which 
recognizes  the  validity  of  contracts  for  the 
sale  of  land  If  signed  by  some  person  there- 
unto lawfully  authorized  by  the  owner  In 
writing,  unless  we  accept  the  view  that  the 
authorization  must  contain  the  name  of  the 
purchaser.  We  do  not  so  understand  the 
requirement  The  authority  may,  and  often 
does,  extend  to  the  making  of  a  contract  with 
any  one  who  may  become  a  customer  on 
terms  stated.  In  this  case  the  authority  to 
Bell  on  terms  first  contemplated  was  given 
Id  unmistakable  terms,  and  the  slight  depart 
tore  from  those  terms  was  ratified  by  Swain 
promptly  by  telegram.  See  White  v.  Breen 
(Ala.)  19  South.  69.  32  L.  R.  A,  127. 

The  question  of  ratification  of  tbe  contract 
by  Mrs.  Mattem  Is  not  so  clear.  We  are  dis- 
posed, however,  to  say  that  there  Is  a  connec- 
tion shown  between  the  letter  of  Stradley  of 
May  7th  and  that  of  Mrs.  Mattem  of  May 
2Stb,  and  tbat  this  latter  letter  was  Intended 
to  authorize  the  sale  according  to  the  terms 
fnlly  stated  In  the  former,  and  fully  known 
to  and  understood  by  Mrs.  Mattem.  We  are 
also  convinced  tbat  there  has  been  such  part 
performance  as  would  make  It  Inequitable 
to  permit  Mrs.  Mattem  to  repudiate  her 
agreement  at  this  late  day. 

Tbe  decree  will  be  modified,  and  a  decree 
^tered  for  specific  performance  as  against 
Mrs.  Mattem  In  her  individual  capacity  end 
also  as  administratrix,  as  well  as  against  tbe 
other  defendants.  Complainants  will  recover 
costs  of  both  conrts. 


PLTNN  V.  LOBIMER'S  ESTATE. 
Supreme  Court  of  Michigan.  Nov.  21,  1906.) 

1.  BJCXCUTOBS  and  ADlfiniBTBA.TOBS— CLAIUB 

— Allowanob— JuBisnionoN  or  CouMia- 

8I0NXB8. 

Comp.  lAwe,  {  9378,  provides  that  com- 
Diisaioners  appointed  to  pass  on  tbe  claims 
axaiost  a  decedent's  estate  shall  have  power 
to  decide  all  claims  which  survive  against  or  in 
favor  of  tlie  executors  and  administrators,  ex- 
cept claims  for  the  possession  or  title  to  real 
estate;  and  sections  9377.  9411,  require  the 
commissioners  to  report  their  doings  to  the  pro- 
bate court,  but  do  not  require  them  to  report 
Uie  characlw  ot  the  daims  allowed.  Held,  that 
the  commissioners  had  Jurisdiction  to  determine 
an  absolute  claim  on  a  note  signed  by  deceased 
and  secnred  by  a  real  estate  mortgage. 

2.  Sams— NATimi  ov  Deoision— Ooholttbivk- 

mESB. 

Commissionen  of  claims  against  a  dece- 
dmt's  estate,  in  passing  tta  a  daim  presented 
to  thsin  for  aUowanceb  act  In  a  judldal  empm> 


ity,  and  their  action  In  a  case  of  which  they 
have  Jurisdiction,  nnappealed  from,  ts  con-' 
elusive. 

Error  to  Circuit  Court,  Wayne  Oomrtr; 
Joseph  W.  Donovan,  Judge, 

Petition  by  William  H.  Flynn  for  an  order 
requiring  John  £.  Maloney,  as  administrator 
of  tbe  estate  of  Thomas  Lorlmer,  deceased, 
to  pay  peUtloner's  claim  against  the  estate. 
An  order  In  accordance  with  the  ivayer  of 
the  petition  was  granted  by  the  probate 
court,  and  a  verdict  directed  In  favor  of^ 
plalntlfiF  on  appeal  to  the  circuit  court,  from 
which  tbe  administrator  brings  error.  Af- 
firmed. 

Argued  before  MOORE,  C.  J.,  and  McAL- 
VAY,  GRANT,  BLAIR,  and  OSTRANDBB, 
JJ. 

John  E.  Maloney,  for  appellant  (tela  B. 
Taylor,  tat  appellee. 

MOORE,  C.  J.  Tlunnas  Lorlmer  died 
August  10,  189S.  Ralph  Phelps.  Jr.,  was 
appointed  administrator  of  his  estate,  and 
acted  OB  such  until  July  7,  1899,  when  he 
resigned,  and  was  Bucceeded  by  John  B. 
Blaloney,  wb»  is  stUl  acting  as  administra- 
tor. On  October  22,  1885,  Charles  H.  FIsic 
and  George  B.  TerireB  were  appointed  com* 
misBionerB  <m  clalma.  Tbey  qnalifled,  gave 
r^nlar  notice  of  tbe  hearing  of  claims,  and 
on  April  27.  1886,  filed  their  report  Tbe 
material  portion  is  as  follows:  "And  we  do 
further  r^rt  tha^  In  porsnance  of  said  no- 
tice, we  met,  received,  examined,  and  ad- 
Justed  all  claims  presented  to  ns  against 
said  deceased,  and  also  tbe  claims  filed  on 
behalf  of  said  estate  in  otCset  thereto,  as 
hereinafter  set  forth  opposite  the  names  of 
tbe  respective  claimants;  tbat  la  to  say: 
The  first  column  contains  the  names  of  the 
several  claimants  or  creditors  of  said  estate 
and  character  of  each  claim.  Tbe  second 
column  shows  the  amount  of  such  claim. 
The  third  column  shows  the  amount,  if 
any,  of  the  ofteet  filed  on  behalf  of  said  es- 
tate against  such  claims.  The  fifth  column 
shows  tbe  amount  of  the  final  balance  al- 
lowed In  favor  of  such  creditor." 


NsniM  of  OUdmsnts  or  Amount  Amount  of  Flnst 

Orodltors  and  Obarae-  Clolmed,  Balance  In  tavor 

ter  ol  Clalma.    td  Creditor. 

Oiiirlos  H.  White,  risai 
eatato,  mortsace  and 

Interest  oo&angent...    |S,tlT  U  )l,2t7  U 


On  January  81,  1902,  Charles  M.  White 
assigned  this  claim  to  William  H.  Flynn, 
tbe  present  claimant  Tbe  assignment  being 
deemed  InsufQclent  in  form,  a  further  as- 
signment was  executed  January  30,  1904. 
The  claim  not  being  paid,  on  February  5. 
1904,  claimant  filed  a  petition  In  the  probate 
court  for  the  county  of  Wayne,  asking  for 
an  order  requiring  the  administrator  to  pay 
the  claim.  The  admlnlstratw  filed  an  an- 
swer to  thte  petition.  On  February  10,  1901, 
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Um  probate  court  made  an  order  In  accord- 
ance wltb  tbe  prayer  of  the  petltlnL  Tbe 
admlnJatrator  aplKaled  from  aold  order  to 
ttie  Wayne  drcolt  ooart  The  appeal  was 
beard  on  December  16,  1904.  The  Judge 
directed  a  Tordtct  in  farw  of  claimant  Tbe 
ease  comes  to  this  court  apon  writ  of  error. 

Upm  tbe  trial  In  die  circnlt  coort,  the 
claimant  offered  In  erldence  the  records  and 
flies  In  the  ealmte  of  Thomas  Lorlmer.  He 
also  offered,  over  the  objection  of  the  de- 
fendant raral  proof  as  to  tbe  ownership 
of  tbe  <dalm  and  as  to  what  occurred  before 
the  commlsslonerB  on  claims;  also,  the 
various  written  assignments  and  the  record 
and  flies  in  the  chancery  case  of  Howland 
against  Lorlm«  et  aL,  which  was  a  pro- 
ceeding to  foreclose  the  mortgage,  commen- 
ced In  April,  1898,  wherein  a  decree  was  tak- 
en, a  sale  made,  and  a  decree  taken  for  the 
deficiency  after  the  sale  of  the  real  estate 
waa  made.  A  computation  of  the  amount 
claimed  to  be  due  upon  the  basis  of  the  de- 
ficiency shown  in  the  foreclosure  suit  was 
submitted,  showing  tbe  amount  due  to  be 
11,693.98.  It  waa  for  this  amount  a  ver- 
dict was  directed. 

Counsel  for  defendant  present  the  follow- 
ing propositions:  (1)  Waa  the  court  In  error 
In  holding  that  tbe  Charles  M.  White  claim 
was  legally  allowed  by  tbe  commissioners 
on  claims,  and  in  refusing  to  direct  a  verdict 
in  favor  of  tbe  estate?  (!^  If  so,  was  tbe 
court  In  error  in  allowing  evidence  to  be  in- 
troduced to  show  what  had  tranq)lred  be- 
fore the  commissioners  on  claims,  and  by 
parol  evidence  to  attempt  to  establish  that 
the  claim  was  an  absolute,  and  not  a  contin- 
gent, claim?  &)  If  not,  was  the  court  in 
error  in  refusing  to  submit  the  case  to  the 
consideration  of  the  Jury,  and  In  directing 
a  verdict  on  behalf  of  the  claimant?  And 
he  answers  each  of  them  in  tbe  affirmative. 

As  to  the  first  proposition.  It  is  claimed 
ty  counsel  for  tbe  estate  IJiat  tbe  claim 
passed  upon  by  tbe  commissioners  was  a 
contingent  claim,  which  they  bad  no  author- 
ity to  allow,  and  that  Its  allowance  is  a 
nullity.  On  the  part  of  the  claimant,  it  Is 
said  the  claim  was  properly  allowed,  and 
is  an  absolute  liability  against  tbe  estate. 
Section  9378,  Comp.  T^wa,  reads:  "The 
commissioners  shall  have  power  to  try  and 
decide  upon  all  claims  which  by  law  sur- 
vive against  or  in  favor  of  executors  and 
administrators,  except  claims  for  the  pos- 
session or  title  of  real  estate;  and  may  ex- 
amine and  allow  all  demands,  at  their  then 
isesent  value,  which  may  be  payable  at  a 
future  date,  including  dalms  payable  in  spe- 
cific articles,  and  may  ofhet  such  demands  in 
tbe  same  manner  in  favor  of  the  estate." 
Section  8411,  Oomp.  Laws,  reads:  "If  any 
person  shall  be  liaUe  as  secnri^  for  the 
deceased  or  have  any  ottier  claim  against  lUs 
estate  which  cannot  be  proved  as  a  debt 
before  the  commissioners  or  allowed  by 


them,  tSie  same  may  be  presented  wltti  the 
proper  proof  to  ttie  probate  court,  or  to  the 
coomiiaslooers,  who  almU  state  the  same 
In  their  r^wrt,  if  sndi  claims  shall  be  pres- 
ented to  them.**  Section  9418,  Comp.  Laws, 
reada:  "If  such  contlng^t  dalm  shall  be- 
come absolute  and  shall  be  presented  to 
the  probate  court  or  to  tbe  exacntar  or  ad- 
ministrator, at  any  time  within  two  years 
from  the  time  limited  for  other  creditors 
to  present  their  claims  to  tbe  commission- 
ers, it  may  be  allowed  by  the  probate  court 
upon  due  proof,  or  it  may  be  proved  before 
the  commissioners  already  appointed  or  be- 
fore others  to  be  appointed  for  that  purpose, 
in  the  same  manner  as  If  presented  for  al- 
lowance before  tbe  commissioners  had  made . 
their  report,"  etc.  Section  9377  reads:  "At 
the  expiration  of  tbe  time  limited,  or  as 
soon  thereafter  as  they  shall  have  time  to 
complete  tbe  bearing  of  tbe  claims  presented, 
the  commissioners  shall  make  a  report  of 
their  doings  to  the  probate  court,  embracing 
lists  of  the  claims  presented,  or  exbtbitcd  in 
offset,  and  stating  bow  much  waa  allowed, 
and  how  much  disallowed,  together  with 
tbe  final  balance,  whether  in  favor  of  the 
creditor  or  the  estate;  and  the  report  shall 
state  particularly  the  manner  of  givln;? 
noth;e  to  the  claimants."  There  are  three 
Important  things  noticeable  in  these  provi- 
sions of  the  statute  that  may  have  a  bearing 
in  solving  the  questions  presented  by  this 
record.  The  first  la  that,  as  to  absolute 
claims,  the  commissioners  have  power  t9 
try  and  decide  them,  and  tt  is  made  their 
duty  to  report  bow  much  was  allowed,  how 
much  disallowed,  and  the  final  balance, 
whether  In  favor  of  the  creditor  or  in  favor 
of  the  estate.  Second.  As  to  the  contingent 
claims,  they  have  no  authority  to  try  and 
decide  them.  Third.  The  commissioners  are 
required  by  sections  9377  and  9411  to  make 
a  report  of  their  doings  to  tbe  probate  court. 
In  neither  of  these  sections  are  they  requir- 
ed to  report  the  character  of  the  claims.  It 
is  very  clear  ttiat  a  debt,  secured  by  a  real 
estate  mortgage,  was  presented  to  the  com- 
missioners for  allowance,  the  claim  being 
12,217.11.  It  is  equally  clear  that  the  com- 
mlsslonerB undertook  to  try  and  decide  this 
claim,  and  that  they  did  try  and  decide  It, 
and  allowed  a  final  balance  In  favor  of  the 
claimant  of  82.217.11.  Oertalnly.  a  debt 
represented  by  a  real  estate  mortgage  and 
a  note  signed  by  the  decedent  is  a  claim  ab- 
solute, and  Is  such  a  claim  as  the  commis- 
sioners are  authorized  to  try  and  decide  by 
section  9378,  Comp.  Laws,  No  appeal  was 
taken  from  their  decision.  They  were  act- 
ing In  a  Judicial  capacity,  and  their  action 
la  final  when  not  appealed  from.  Shurbun 
V.  Hooper,  40  Mich.  503;  People  ex  rel.  Oreen 
V.  McCutcheon,  40  Mich.  244;  Byrne  v. 
Hume,  86  Mich.  546,  49  N.  W.  576;  Finley 
V.  Dubay.  112  Hlch.  834,  70  N.  W.  885.  The 
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claim  presented  to  them  was  Bach  a  claim  as 
they  were  antborlzed  to  try  and  dedde. 
They  did  ttj  and  decide  It  We  think  the 
effect  of  that  dedalon  1b  final.  This  makes 
It  nnnecessary  to  discuss  the  otbor  ques- 
tions raised. 
Jndgment  !•  afBrmed. 


SMITH  &-GHBNEY  GO.  t.  SCHMIDT  et  al. 
(Supreme  Goort  of  Michigan.   Not.  21.  1905.) 

1.  Pi^TNEBSHIP— MEMBXBS— SALU  TO  FlKM— 
KnOWLBDGB  OF  SeLLKB. 

In  an  action  against  the  member  of  a  firm 
for  goods  pnrciiased  by  <me  of  the  partners,  for 
the  firm,  evidence  of  the  seller's  agent,  who 
visited  the  firm's  place  of  bnsiness  and  took  the 
order,  that  at  the  time  the  order  was  given  and 
received  defendants  composed  the  partnership, 
implied  knowledge  on  the  part  of  the  seller  that 
defendants  were  members  of  the  partnership. 

2.  Sams— Adthobitt  or  Pabtnkbs. 

One  of  the  partners  of  a  firm  oigsged  in 
the  sale  of  merchandise  has  power  to  oind*  the 
partnership  by  giving  an  order  for  the  purchase 
of  goods  to  be  sold  in  the  firm's  business. 

[Eid.  Note. — For  cases  In  point,  see  vol.  38, 
Gent.  IMg.  Partnership,  S  214.] 

8.  Sams— DiBsoLimoH  or  Fmu— Liabiutt 

or  Pabtusa— Nonoi. 

Where  a  member  of  a  mercantile  firm  gave 
an  order  for  the  purchase  of  goods  during  the 
continuance  of  the  partnership,  the  subsequent 
dissolution  of  the  firm  was  no  defense  by  the 
retiring  partner  as  to  such  purchase.  In  the  ab- 
sence of  actual  notice  to  the  seller,  or  knowl- 
edge of  facts  sufficient  to  put  it  on  Inquiry  as 
to  the  dissolution  of  the  firm  prior  to  uw  ubij^ 
meat  of  the  goods. 

[Ed.  Note^— For  cases  In  point,  see  vol.  88, 
CenL  Dig.  Partnership,  i  48i.] 

Error  to  Circuit  Court,  Wayne  Gonnty; 
C^ieOTge  S.  Hosmer,  Judge. 

Action  by  the  Smith  &  Cheney  Company 
against  Frank  J.  Schmidt  and  anotha.  From 
a  judgment  in  favor  of  defendant  Schmidt, 
plaintiff  brings  error.  Reversed. 

The  defradants  were  copartners,  under 
the  name  of  the  Harvard  Hat  Company.  In 
April,  1908,  Parkins  bought  out  Schmidt,  and 
continued  the  business  under  the  same  name. 
On  November  16,  1002,  plaintiff,  through  its 
agent  and  traveling  salesman,  a  Mr.  Hanson, 
received  an  order  from  the  defendants  for 
goods  of  the  value  of  for  May  delivery. 
The  goods  were  shipped  as  agreed,  and  re- 
ceived by  defendant  Parkins.  The  bill  not 
being  paid,  plaintiff  sued  the  copartners. 
Plaintiff's  testimony  was  by  deposition,  taken 
In  Boston,  Mass.  The  president  of  the  plain- 
tiff testified  that  he  knew  who  composed  the 
Harvard  Hat  Company  a{  the  time  the  order 
was  received,  and  that  it  was  Frank  J. 
Schmidt  and  Wllliain  D.  Parkins.  Mr.  Han- 
son, who  took  the  order,  at  the  business  place 
of  defraidants  in  Detroit,  testified  that  the 
order  was  given  to  him  by  Mr.  Parkins,  and 
that  the  Harvard  Hat  Company  at  that  time 
was  composed  of  Frank  J.  Schmidt  and  Wil- 
liam D.  Parkins.  The  defendant  Schmidt 
testtfled  that  be  sold  out  to  Mr.  Parkins  on 
the  1401  iMj  of  April,  that  be  nerar  heard 


of  this  order  until  several  months  after  he 
had  left  the  firm,  and  that  the  order  did  not 
appear  on  their  books  at  that  time.  The 
court  directed  a  verdict  for  the  def^ulant 
Schmidt 

Argued  before  MOORB,  G.  3^  and  Mc- 
ALVAY,  GRANT,  BLAIR,  and  OSTRAND- 
BR.  jjr. 

Oraves  ft  Hateb,  for  appellant  George  B. 
Greening,  for  appellees. 

GRANT,  X  (after  stating  tbe  facts).  The 
ctrcult  court  was  in  bttot.  The  witnesses 
testified  potitlTdy  that,  wben  tbe  order  for 
the  goods  was  given  and  received,  tbe  de- 
fendants composed  flw  copartnership.  This 
testlmcmj  Implied  knowledge.  It  was  glvm 
by  one  wbo  had  visited  tbe  firm's  place  of 
business  and  had  taken  the  order.  One  of 
tbe  partncES  had  a  right  to  give  the  oriier 
and  bind  the  partnership.  Whether  tbe  other 
partner  knew  it  or  not  is  Immaterial.  Hav- 
ing given  the  order  when  they  were  part- 
ners. It  is  no  defense  that,  In  the  absence  of 
notice  of  dlawlutlon,  the  goods  ■wwe  shaped 
after' tbe  partnors  bad  dissolved  and  defend- 
ant 8<AmIdt  bad  rMIred.  No  notice  of  tbe 
dissolution  was  glvai  to  the  plaintiff.  Actual 
notice  or  knowledge  of  tbe  facts  aufflcleat 
to  put  plaintiff  uptm  Inquby  was  necessary. 
Tbe  giving  end  taking  of  tbe  ord^  when  tbe 
def^idants  were  partners  constituted  a  deal- 
ing wltb  the  firm  which  entitled  plaintiff  to 
actual  notice.  1  Llnd.  on  Part  218 ;  22  Am. 
ft  Eng.  Enc.  Law  (2d  Ed.)  177;  Bnrgan  t. 
Lyell,  2  Mlcb.  103,  96  Am.  Dec.  BB;  Hall  v. 
Heck,  92  Mlcb.  458,  62  N.  W.  749;  Sibley  v. 
Parsons,  98  Mich.  588,  68  N.  W.  786 ;  Elkln- 
ton  et  al.  t.  Booth  et  aL,  143  Mass.  479,  10 
N.  E.  460. 

Where  goods  were  ordered  before  disso- 
lution, but  shipped  after  dissolution,  without 
any  change  In  tbe  terms  of  tbe  order,  de- 
foidants  were  held  liable.  Ooodspeed  r. 
Soutb  Bold  Flow  Go.,  46  Mich.  287,  7  N.  W. 
8ia  But  where  goods  were  ordered  before 
dissolution,  and  the  goods  shipped  after  disso- 
lution, hut  on  different  terms  from  the  origi- 
nal order,  the  retiring  partner  was  held  not 
bound,  as  It  created  a  new  contract  Good- 
speed  V.  Wlard  Plow  Go,  45  Mich.  822,  7 
N.  W.  902. 

Judgmoit  reversed,  and  new  trial  ordered. 


UNION  PAa  B.  C!0.  v.  FIGKENSGHBB. 

(Supreme  Court  of  Nebraska.   Oct.  5,  1905.) 

1.  ApPEAL—YBBDICT— CONOLUSIVBNESS. 

A  verdict  will  not  be  set  aside  on  the 

Eound  of  want  of  sufficient  evidence  to  support 
unless  t^e  want  Is  so  great  as  to  show  that 
ttie  verdict  is  manifestly  wrong.  Sycamore  v. 
Grundrad,  20  N.  W.  832,  16  Neb.  529. 

2.  Railboadb  —  FiBBS  —  EviDsnoi  —  Sum- 

OIBNCT. 

Evidence  examined,  and  A«U  to  support  the 
verdict. 
(Syllabus  by  the  C^onrt) 
Commissioners'  Opinion.  De]>artmeiit  Ma 

Digitized  by  Google 


40 


lOS  NOBTHWDSTBBN  RBPOBTEB. 


1.  Error  to  District  Court,  Dawson  County; 
SulllT&n,  Judge. 

Action  by  Henry  Flckenscher  against  the 
Union  Pacific  Railroad  Company.  There  was 
judgment  for  plaintiff,  and  defendant  brlnsns 
error.  Affirmed. 

Jotin  Baldwin  and  Edson  Rich,  for  plaintiff 
In  error.  Warrington  &  Stewart  and  H.  U. 
Sinclair,  for  defendant  in  error. 

LETTON,  0.  This  action  was  brought  by 
Henry  Fldienscher  against  the  Union  Pacific 
Railway  Company  to  recover  damages  sus- 
tained by  bim  in  a  prairie  fire  which  he  al- 
leges was  set  out  througb  the  n^ligence  of 
the  defendant  Upon  the  trial  a  Judgment 
was  rendered  for  the  plaintiff,  from  which  the 
defendant  prosecntes  error. 

A  detailed  statement  of  the  facts  with  ref- 
erence to  the  fire,  together  with  a  map  of  the 
locality,  is  to  be  found  In  Union  Pac.  Ey.  Co. 
V.  nckenseher,  100  N.  W.  207.  The  plaintiff 
in  this  case  is  the  brother  of  John  Fl(^en- 
scher,  and,  with  his  father,  Ulrlch  Ficken- 
8cher,  was  In  company  with  John  at  the  time 
they  were  all  three  burned  in  the  prairie  fire. 
In  the  petition  In  error  the  defendant  assigns 
55  different  grounds,  but  upon  the  argument 
and  in  the  brief  a  comparatively  small  number 
of  errors  were  considered.  The  assignment  of 
error  upon  which  the  most  stress  has  been 
laid  la  that  the  evidence  does  not  support  the 
verdict,  and  it  Is  urged  that  the  evidence  in 
this  case  does  not  differ  materially  from  that 
in  the  case  of  John  Flckenscher  against  the 
railroad  company  for  injurlee  resulting  from 
the  same  fire,  and  that,  since  that  case  was 
reversed  upon  the  ground  that  the  verdict 
was  not  supported  by  sufficient  evidence,  this 
case  likewise  should  be  reversed  for  the 
same  reason.  If  no  additional  evidence  has 
been  produced  by  the  plaintiff  In  this  case  to 
sustain  his  contention  that  the  fire  which 
burned  him  was  the  fire  which  started  from 
the  defendant's  right  of  way,  then,  under  the 
rule  in  the  former  case,  he  cannot  recover. 

The  point  upon  which  the  testimony  In  the 
case  of  John  Flckenscber  seemed  to  this  court 
to  be  ICBufficlait  was  as  to  the  identity  of 
the  fire  which  burned  him  with  that  which 
started  at  the  railroad.  The  theory  of  the 
plaintiff  la  that,  when  the  railroad  fire  struck 
the  sand  hilts,  it  spread  off  over  them  and 
drifted  northwest  before  the  wind;  that  one 
branch  of  the  fire  went  a  little  west  of  north 
and  kept  to  the  east  of  the  road  running  be- 
tween Fosburg's  and  Ditto's,  and  that  another 
branch  of  the  fire  crept  to  the  westward, 
south  of  Ditto's,  and  ran  several  miles  north 
before  the  change  of  wind  occurred,  when  it 
was  blown  back  across  the  unbumed  grass 
between  the  two  fires  to  the  place  where 
the  injury  occurred.  The  defendant's  theory 
is  that  the  fire  never  got  any  farther  west 
than  the  point  where  the  plaintiff  and  bis 
neigbbors  were  fighting  It  on  the  line  east 
of  Ditto's,  and  that  the  fire  which  burned 
the  plaintiff  was  an  oitlrely  dlfferrat  one 


which  had  been  burning  for  some  time  many 
miles  northwest  of  the  place  where  the  plain- 
tiff was  Injured,  and  which  was  blown  down 
from  the  northwest  with  great  rapidity  when 
the  wind  (Ranged  early  on  Monday  morning. 
Tbe  surface  of  the  country  lying  to  the  north 
and  northwest  from  where  tbe  fire  started  is 
made  up  of  sand  hills  from  10  to  100  feet 
In  height  These  sand  hills  were  at  this 
time  sparsely  covered  with  dry  grass;  in  the 
depressions  between  the  hills  the'growth  be- 
ing heavier. 

From  the  physical  conflguraticai  of  the 
country  is  was  difficult  to  see  where  any  fire 
was  exactly  situated,  except  when  It  burned 
upon  the  hills,  or  when  the  observer  stood 
upon  one  of  the  numerous  knolls  or  sand  hills. 
South  of  these  hills  lies  the  Flatte  Valley, 
which  consists  of  level  bottom  lands  where 
there  is  nothing  to  obstruct  the  sight,  and 
over  which  it  was  possible  for  observers  south 
of  the  sand  hills  at  some  distance  to  see  the 
relative  location  of  the  fire  east  or  west  of  a 
given  line.  In  the  Flckenscher  Case  the 
plaintiff  relied  upon  tbe  testimony  of  wit- 
nesses residing  south  of  Brady  island,  who 
say  they  saw  the  fire  gradually  spread  west 
until  late  In  the  evening,  when  it  appeared 
to  be  north  of  George's  pasture,  which  ad- 
joins Brady  Island  on  the  east  At  the  trial 
It  was  admitted  by  agreement  of  tbe  parties 
that  that  portion  of  the  fire  which  came  up 
from  west  of  Vroman,  and  extended  north 
from  Ditto's  house  to  the  bouse  of  Fosburg's, 
east  of  the  road  as  shown  upon  the  map,  waa 
out  by  11  o'clock  of  Sunday  evening,  April  16, 
1800;  and  the  plaintiff  makes  no  claim  by 
reason  of  that  portion  of  the  branch  of  the 
fire  just  described  east  of  the  road  mnnipg 
from  Ditto's  to  Fosburg's.  mils  disposes  of 
one  line  of  fire  as  far  south  as  Ditto's  house, 
the  fire  that  the  plaintiff  and  his  associates 
had  been  fighting,  and  leaves  the  fire  that 
bnmed  him  to  be  accounted  for.  either  as 
being  the  fire  that  had  been  bumliig  on  Sun- 
day aftemon  far  to  the  northwest,  or  as  a 
branch  of  the  railroad  Are  which  had  crept 
to  the  westward  south  of  Ditto's,  thence 
run  northward  at  least  four  or  five  miles,  and 
was  driven  back  when  the  wind  changed. 

There  were  over  60  witnesses  examined  in 
the  case^  who  bad  observed  these  fires  from 
nearly  every  point  of  the  compass.  Part  of 
tbe  strongest  evidence  in  behalf  of  the  plain- 
tiff came  from  the  mouths  of  defendant's  wit- 
nesses, the  plaintiff  having  made  tbe  effort  to 
introduce  this  testimony  taken  by  the  defend- 
ant at  the  opening  of  his  case ;  but  upon  the 
objection  of  the  de'fendant  that  he  expected 
to  prodnce  it,  the  defendant's  objection  was 
sustained,  and  it  only  came  Into  the  case  as 
being  offered  upon  the  defendant.  One  Mo- 
Intyre,  a  witness  for  the -defendant  testified 
that  from  about  12  o'cIo<^  until  2  o'clock  on 
Sunday  night  he  was  fighting  a  fire  near  the 
west  line  of  section  8,  about  one-half  mile 
west  of  Ditto's  house ;  that  this  was  a  side 
fir^  and  that  the  head  fln  bad  run  six  or 
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eight  miles  to  the  north,  as  well  as  be  could 
^odse.  It  was  agreed,  howerer.  by  the  par- 
ties that,  if  he  were  present  upon  the  stand, 
be  would  testify  that,  when  be  spoke  of  the 
bead  fire  bavtng  gone  on,  be  meant  the  Are 
that  had  gone  east  of  Posburg's.  On  cross- 
examination  he  testified  that  at  2  o'clodc  on 
Monday  morning,  when  he  1^  this  place,  a 
fire  was  burning  to  the  northwest,  whict  he 
supposed  was  the  bead  fire  of  that  which  he 
was  fighting.  Mclntyre  Is  an  employfe  of  the 
defendant,  who  lives  at  Brady  Island.  Un- 
less be  was  mistaken  as  to  the  locality,  his 
evidence  shows  that  a  fire  was  burning  about 
one-half  mile  sontb  and  west  of  Ditto's  at 
that  time,  and  one  was  burning  six  or  eight 
miles  northwest  after  the  line  of  fire  the 
plaintUf  had  been  fighting  was  extinguished 
as  far  south  as  Ditto's.  Two  witnesses,  I*r- 
son  and  Jacobson.  testify  that  on  Sunday  af- 
ternoon and  erenlng  they  bad  been  fighting 
fire  to  the  south  and  east  of  where  Mclntyre 
was ;  that  the  fire  which  they  were  fighting 
had  burned  along  on  the  north  side  of  sectionB 
IG  and  17,  which  would  be  In  the  direction 
of  the  point  where  Mclntyre  says  be  was ;  and 
that  about  12  (»■  1  at  night  they  saw  a  big  fire 
up  near  than,  apparently  north  and  west  of 
near  Ditto's.  Jacobson  further  testifies  that, 
when  they  wece  back  firing  on  Larson's  pas- 
ture, tbey  followed  the  south  line  of  the  fire 
to  the  west  edge  of  the  pasture,  which  would 
be  about  south  of  Ditto's  house,  according  to 
tbe  map,  and  the  head  fire  bad  gone  north- 
west when  tbey  got  to  the  west  line  of  the 
pasture.  The  testimony  of  one  Scott,  a  wit- 
ness for  tbe  d^endant,  who  Utcb  south  of 
the  Platte  rlw,  is  to  tbe  eCFect  that  about 
8  w  10  o'clock  MI  Sunday  night  he  saw  a  fire 
to  the  north  of  him — it  seemed  to  be  just 
aboTe  Mr.  Beatty's  place,  which  was  just 
north  of  where  Scott  lived,  and  a  mile  and  a 
half  west  of  Ditto's.  This  testimony  is  corrob- 
orated by  the  testimony  of  Pearl  Scott,  bis 
daughter,  who  testified  that  she  could  see  the 
flames  of  this  fire,  and  that  It  seemed  to  be 
north  and  west  of  Beatty's.  John  Bilander, 
who  lives  a  mile  east  of  tbe  place  of  Injury, 
testified  that  at  half  past  2  o'clock  on  Monday 
morning  he  could  see  a  fire — "a  little  flame  or 
red" — three  or  four  miles  northwest  of  his 
bonse.  One  Peterson,  who  lives  northwest  of 
Ditto's,  says  that  be  saw  a  fire  by  Ditto's 
house  on  Sxmday  afternoon,  but  did  not  see 
it  after  it  got  dark,  although  he  looked  for  It 
That  at  10  o'clock  at  night  he  could  not  see 
any  fire  down  there — ^that  "it  was  west" — 
and  testifies  further,  in  substance,  that  at  , 
that  time  he  could  see  fire  about  four  or  five 
miles  northwest  It  blazed  so  high  he 
could  see  the  fire.  He  saw  a  fire  much  far- 
ther off  to  the  northwest  but  very  faint  and 
the  nearer  fire  that  -be  saw  in  the  northwest 
burned  him  out  That  he  watched  it  from 
that  time  until  It  came  over  bis  place,  about  4 
or  5  in  the  morning.  That  at  8  o'clock  on 
Sunday  night  be  saw  the  "ralfaroad  fire"  about 
two  miles  east  of  hla  place*  but  saw  no  fire 
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toward  Brady  Island.  He  also  saw  a  fire  a 
little  bit  west  but  mostly  north.  That  the 
distant  fire  was  away  about  10  or  12  miles, 
he  thought  and  that  if  he  looked  on  a  line 
north  from  his  bouse,  this  fire  that  he  saw 
at  a  great  distance  would  be  six  miles  west  of 
that  line,  be  thought  Mrs,  Peterson  also  tes- 
tified that  on  Sunday  night,  about  9  or  10 
or  11  o'clock,  she  saw  two  fires  in  the  north- 
west— one  not  as  close  as  the  other — and  did 
not  see  any  fire  southeast  at  that  time ;  that 
she  could  see  tbe  flames  of  the  northwest 
flre  then,  and  that  it  was  about  six  or  seven 
miles  away.  Mr.  Pettit,  who  lives  south 
'Of  Peterson's  and  two  miles  northwest  of 
Ditto's,  says  that  between  12  and  1  on  Sunday 
night  the  flre  east  of  Ditto's  had  apparently 
gone  out ;  that  be  did  not  see  any  smoke  be- 
tween his  place  and  Brady  Island ;  and  that 
the  fire  which  was  in  the  northwest  was  ap- 
parently 25  or  30  miles  away.  Mrs.  Ander- 
son, who  lived  at  bis  house,  had' been  to  Bra- 
dy Island  cm  Sunday  night,  and  drove  from 
there  to  Pettlt's  about  8  o'clock.  There  was 
no  Are  between  Pettlf  s  and  Brady  Island  at 
that  time.  About  12  or  1  o'clodc  at  night  she 
saw  a  flre  to  the  southeast  or  south. 

A  number  of  defendant's  witnesses  live  10 
or  12  miles  north  and  west  of  Brady  Island ; 
several  living  north  of  tbe  station  of  Max- 
well. Some  of  these  men  testify  tbey  saw  a 
flre  on  Sunday  evening  toward  Maxwell,  dose 
to  Maxwell ;  while  others  saw  no  flre  that  af- 
ternoon. One  Talbot,  who  lives  on  section 
IS,  township  15,  range  29,  said  on  Sunday 
evening  he  saw  a  flre  right  east  of  blm,  whldi 
was  going  north;  that  the  end  towards  tbe 
south  seemed  to  be  out,  and  the  n<Mrtb  end 
toward  Cox  settlement  seemed  to  be  burning ; 
and  that  the  Cox  settlemrat  was  12  miles 
north  and  east  pretty  nearly  east  Andther 
of  defendant's  witnesses,  named  Herring,  who 
lives  14  miles  northwest  of  Brady  Island, 
saw  a  fire  southeast  of  blm  on  Sunday  even* 
ing.  That  he  and  his  son  sat  up  and  watched 
this  flre  until  after  midnight  on  Sunday  night 
W.  T.  De  Witt  who  lives  about  seven  or  eight 
miles  north  of  Brady  Island,  saw  a  flre  a 
little  southeast  of  him — a  very  little  south- 
east on  Sunday  night — and  the  last  time  he 
saw  it  it  seemed  to  be  moving  northwest 
Mrs.  Mott  who  lives  Ave  miles  north  of 
Brady  Island  testlfles  she  first  saw  the  south- 
east fire  about  3  o'clock  on  Sunday ;  that  she 
last  saw  It  about  12  o'clock  that  night  and  It 
appeared  to  be  going  northeast  at  that  time ; 
that  she  did  not  notice  any  flre  to  the  north- 
west at  that  time,  but  that  early  in  the  morn- 
ing she  saw  a  fire  to  the  northwest,  some  dis- 
tance away,  and  that  it  came  to  their  place  In 
about  two  hours  from  the  time  she  first  saw 
It  Theodore  Anderson,  a  boy  who  lived  2% 
miles  northeast  of  Brady  Island,  says  that  at 
midnight  that  night  he  was  on  the  southeast 
comer  of  their  place,  and  that  he  could  see  a 
fire  south  of  tbe  place  wh^  he  was  there; 
that  the  fire  appeared  to  be  between  a  mile 
and  a  quarter  end  a  mile  and  a  half  away. 
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In  addition  to  this  testimony  a  number 
of  witnesses  for  the  plaintiff,  who  Hto  In 
the  Platte  Valley,  some  of  whom  did  not  tes- 
tify In  the  former  case,  testified  to  the  loca- 
tion of  the  fire  during  Sunday  eTening  and 
night  among  the  sand  hills  on  the  north 
side  of  the  railroad.  These  witnesses  place 
the  location  of  the  fire  to  the  west  of  the 
line  of  fire  extending  from  Fosburg's  east  to 
Ditto's,  and  thus  corroborate  the  testimony 
of  Mclntyre,  Larson,  Jacobson,  and  other 
witnesses  who  described  a  line  of  fire  as 
being  west  of  Ditto's.  So  far,  then,  as  to 
the  existence  of  a  line  of  fire  to  the  west- 
ward of  the  line  contended  for  by  the  de-' 
fendant  as  the  west  line  of  the  railroad  flre. 
we  are  of  the  opinion  that  there  was  suffi- 
cient testimony  to  submit  to  the  jury,  if 
sufficiently  connected  with  the  fire  at  the 
place  of  lnjiu7  to  make  it  probable  that 
this  flre  was  the  proximate  cause  of  the 
injury.  We'  must  next  consider  whether 
there  is  any  evidence  to  connect  these  flres. 

The  Fickenschers,  with  Fosburg  and  others 
in  the  party  who  were  fighting  the '  flre 
to  the  east  of  Ditto's,  were  at  Ditto's  on 
their  way  home  at  abont  1  o'clock  in  the. 
morning.  Mr.  Ulrlch  Flcfeenscher,  the  fath- 
er, with  his  sons,  John  and  Henry,  left 
Fosbnrg'B  while  it  was  still  dark,  and  ap- 
parently reached  the  place  of  Injury  abont 
half  past  4.  This  flre  reached  Ditto's  before 
daylight,  for  he  testifies  that  his  wife  was 
wakened,  and  she  woke  him  up  some  time 
before  daylight  A  number  of  defendant's 
witnesses  who  lived  far  to  the  north  and 
northwest  of  the  place  of  Injury  testified 
that  the  fire  which  came  from  the  northwest 
reached  them  by  daylight.  The  fire  reached 
Peterson,  two  miles  west  and  one  and  a 
balf  miles  south  of  the  place  of  injury,  about 
5  o'clock  on  Monday  morning.  Mr.  Pettit, 
who  lived  south  of  Peterson,  testified  the 
flre  struck  him  between  S  and  6  o'clock  on 
Monday  morning.  Mr.  Guyer,  who  lives 
10  miles  north  and  10  miles  west  of  the 
place  of  Injury,  says  that  the  northwest  fire 
came  down  on  him  on  Monday  morning  at 
daylight.  Edward  Johnson,  who  lives  about 
five  miles  north  and  one  mile  west  from  the 
place  of  injury,  testifies  the  fire  reacbed 
him  from  the  northwest  just  a  little  before 
daylight  One  Wilson,  who  lives  north  and 
west  of  Maxwell,  far  to  the  northwest  of 
Brady  Island,  testifies  that  the  flre  from 
the  northwest  came  to  his  place  just  before 
daylight  One  Herring,  who  lives  14  miles 
northwest  of  Brady  Island,  aays  the  flie 
from  the  northwest  reached  his  place  about 
4  o'clock  on  Monday  morning.  Mr.  De  Witt, 
who  lived  still  north  of  Herring,  testifies 
that  he  had  been  up  watching  both  fires; 
that  the  south  flre  was  running  northwest 
as  nearly  as  he  could  make  out;  that  he 
waa  awakened  In  the  momliv  by  a  rush 
of  wind  that  atmcfc  the  north  wbidow; 
that  it  was  about  4  o'clock;  that  he  went 
In  and  lay  down  again,  when  his  wife  told 


him  to  look  oat  for  the  fire;  that  It  was 
about  4  o'clock,  just  getting  daylight 
at  that  time.  Mrs.  Mott  says  that  she  first 
saw  the  northwest  flre  towards  morning, 
somewhere  near  the  break  of  day,  and  that 
it  took  about  two  hours  to  come  to  their 
place;  that  she  flrst  saw  it  in  the  northwest; 
and  that  It  was  just  daylight  when  it  passed 
their  place,  which  is  north  of  Brady  Island 
and  abont  six  miles  northwest  of  the  place 
of  injury.  Eilander  says  tbat^  when  he 
came  back  from  fighting  the  southeast  flre 
about  half  past  2  In  the  morning,  he  could 
see  a  little  bit  of  flame  about  three  or  four 
miles  to  the  northwest  and  a  little  north, 
but  mostly  west. 

It  Is  said  in  the  opinion  by  Mr.  Commis- 
sioner Day,  In  Union  Paclflc  Railway  Co.  v. 
Flckenscher,  supra;  "It  seems  .a  striking 
fact  that  none  of  the  neighbors  living  In 
the  vicinity  of  where  the  flre  Is  supposed  to 
have  burned  saw  It  or  even  the  reflection  of 
it"  But  in  this  case  we  have  the  testimony 
of  George  and  Pearl  Scott,  of  Lynch,  and 
of  Guyer,  and  of  other  witnesses  which 
was  not  taken  in  the  former  case,  and 
have  additional  facta  from  the  same  wit- 
nesses, such  as  the  burning  of  the  gitiss 
under  the  fresh-turned  sod,  and  the  flnding 
of  burned-over  ground  in  the  line  over  which 
the  Fosburg-Fickenscher  party  wore  back 
flrlng.  In  this  examination  of  the  testimony 
we  Iiave  selected  only  that  part  of  the  same 
which  tends  to  support  the  plaintiff's  con- 
tention. If  the  evidence  upon  the  part  of 
the  plaintiff,  standing  alone,  Is  sufilclent  to 
convince  any  ordinary  and  reasonable  mind 
that  the  flre  which  burned  the  plalntUE 
found  Its  orlsrltt  In  a  flre  which  started  by 
defendant's  negligence  upon  its  right  of  way. 
then  there  Is  sufficient  testimony  to  sup- 
port the  verdict  A  verdict  will  not  be  set 
aside  on  the  ground  of  a  want  of  sufficient 
evidence  to  support  It,  unless  tbe  want  Is 
so  great  as  to  show  that  the  verdict  la  mani- 
festly wrong.  McGnne  v.  Thomas,  6  Neb. 
48S;  Sycamore  v.  Gmndrad,  16  Neb.  629. 
20  N.  W.  832;  Young  v.  Eoberts.  17  Neb. 
428,  22  N.  W.  782;  Spurck  v.  Dean,  49  Neb. 
66.  68  N.  W.  37B. 

We  think  there  was  sufficient  dream- 
stantlal  evidence  that  a  branch  of  the  rail* 
road  flre  was  burning  west  and  northwest 
of  Ditto's  aft»  11  o'clock  tm  Sunday  night; 
that  It  had  run  to  the  north  and  west,  jnst 
west  of  Ditto's;  and  that  the  diange  of  wind 
on  Sunday  morning  blew  It  to  the  southeast- 
ward, and  to  tile  point  where  the  plaintiff  was 
Injured,  before  the  flre  whldi  had  been  burn- 
ing far  to  the  northwest  came  down^to  war- 
rant the  court  in  submitting  the  whole  anes- 
tl<Hi  to  the  jury.  The  stories  told  by  tbe 
witnesses  iqran  both  sides  are  In  many  In- 
stances contradictory  and  Inconslstwt  wlUi 
that  of  other  witnesses  upon  the  same  Bide 
of  tiie  case.  Tbe  writer's  ezperloice  of  over 
35  years  in  this  state  has  taught  him  Quit  the 
smoke  arising  from,  and  the  reflectloa  In,  t2ie 
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ikj  of  a  prairie  flre  are  of  tot  vwy  poor  ffnldea 
to  Ita  actaal  attnatloii;  and  the  testimony  In 
this  case  has  only  serTed  to  confirm  this  ex- 
perience. We  do  not  belleTe  that  the  wlt- 
nesaes  willfully  miv^resented  the  facts,  but 
Bome  of  them  must  have  been  mistaken  as 
to  the  flre.  The  Jury  were  men  who  lived 
in  the  sand  hill  country,  ^ho  knew  the  cod- 
ditiona  surrounding  them,  and  whose  experi- 
ence in  their  dally  walk  of  life  was  a  val- 
nable  factor  In  weighing  the  testimony  and 
in  arriving  at  a  proper  verdict.  From  the 
drcnmstances,  direct  evidence  of  the  ld«itl- 
ty  of  this  flre  with  the  railroad  flre  was  unat- 
tainable, and  the  plaintiff  was  obliged  to  rely 
upon  drcumstantlal  evidence.  While  not  en- 
tirely satiBfied,  we  do  not  ted  Justified  in 
displacing  the  tribunal  provided  by  law  to 
determine  questions  of  fact,  and  believe  that 
the  v»dlct  is  not  contrary  to,  but  la  anstalned 
by,  the  evidence. 

Error  is  assigned  in  permitting  cross-exam- 
ination of  the  witnesses  Erelkenstein  aa  to 
facts  occurring  after  tbe  time  to  which  nis 
examination  in  chief  was  directed.  We  are 
unable  to  see  wherein  the  defendant  was  pre- 
judiced by  this  cross-examination. 

It  Is  urged  that  the  court  erred  in  sustaining 
an  obJectlMi  to  a  question  asked  the  engineer 
of  the  train  that  set  out  the  flre.  The  ques- 
tion was  answered  before  the  objection  was 
made.  The  answer  was  not  stricken  out,  so 
the  defendant  suffered  no  injury  by  the  rul- 
ing. Besides,  the  engineer  afterwards  testi- 
fied without  objection  substantially  to  the 
■ame  effect 

The  objectlona  urged  to  the  giving  and  re- 
fnsal  of  instructions,  we  think,  are  not  well 
taken,  and  the  case  appears  to  have  been 
fairly  submitted  to  the  Jury. 

Grror  Is  assigned  by  the  defendant  with 
reference  to  an  admonition  given  to  the  Juiy 
by  the  court,  after  it  had  been  out  about  24 
hours,  as  to  the  importance  of  their  agreeing 
upon  a  verdict  We  fall  to  discern  In  what 
manner  the  defendant  was  prejudiced  by 
this  remark.  It  appears  that  the  Jury  did 
not  agree  upon  a  verdict  for  3%  hours  after 
this  advise  was  given  by  the  court,  which 
shows  that.  If  the  admonition  had  any  effect 
It  took  a  long  time  to  operate,  and  that  the 
juty  took  full  time  lor  deliberation  there- 
after. We  do  not  believe  that  the  other  mat- 
ters complained  of,  which  were  presented  to 
tbe  trial  court  at  tbe  time  the  motion  for  a 
new  trial  was  heard,  are  of  suflacient  gravity 
to  warrant  this  court  in  revising  the  Judg- 
ment of  the  trial  court  In  refusing  to  gram 
a  new  trial. 

Upon  the  whole  the  case  seems  to  have  beea 
carefully  and  Impartially  tried  and  submitted 
to  the  Jury,  and  we  recommend  that  tbe  Judg- 
mmt  of  the  district  court  be  affirmed. 

OLDHAM,  O,  concurs.  AMES.  0.,  not 
sitting. 

PER  CURIAM.  For  tbe  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  tba 
-district  court  la  affirmed. 


FIRST  BTATB  BANK  OF  OYBRTON  T, 
STEPHENS  BROS. 
(Saprsme  Oourt  of  Nebraska.  Oct  8^  190&) 

Ebtoppil— iKconsuTEnT  PosmoRB. 

Where  a  party  clvea  a  reason  for  his  de- 
cision and  conduct  touching  anything  Involved 
in  a  controversy,  he  is  estopped  after  Udgadon 
has  begun  from  changios  hia  ground  and  putr 
ting  his  conduct  on  another  and  different  oaa- 
sideratlon. 
(Syllabus  by  the  Court) 

Commissioners*  Opinion.  I>e3>artmait  No. 
2.  Error  to  District  Court,  Dawson  County ; 
Hostetler,  Judge. 

Action  by  Stephens  Bros,  against  tbe 
First  State  Bank  of  Overtim.  There  was 
judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

E.  A.  Cook,  for  plaintiff  In  error.  War- 
rington &  Stewart,  for  defendant  In  aror. 

JACKSON,  O.  On  September  M,  1902. 
J.  T.  Bend  drew  a  check  on  the  First  State 
Bank  of  Overton  for  the  sum  of  $111.35, 
payable  to  Stephau  Bros.  Two  days  later 
this  check  was  presented  at  the  bank  for 
payment,  by  one  of  the  members  of  the  firm 
of  Stephens  Bros.,  and  payment  was  refused. 
Thereupon  Stephens  Bros,  sued  the  bank  to 
recover  the  amount  of  the  check.  In  their 
petition,  they  set  out  the  corporate  capaci- 
ty of  the  bank,  tbe  execiiti<m  and  delivery  of 
the  check,  the  presentation  thereof  at  the 
bank,  and  the  demand  for  tbe  paymtfkt  there- 
of, and  allied  "that  said  defendant  bank 
refused  to  pay  said  check,  and  stated  as 
the  reason  for  refnsiiv  to  pay  the  same, 
that  said  Bend  had  Instructed  It  not  to  pay 
the  same,  and  gam  no  other  reuon  for  not 
paying  the  same."  Th^  further  alleged 
that  Bend  had  aa  deposit  in  the  bank  money 
sufficient  to  pay  the  check,  and  that  no 
part  of  tho  same  had  been  paid,  and  prayed 
Judgment  fOr  the  amount  of  the  cbedt  with 
Interest  and  costs.  Tbe  bank  answoiid,  ad- 
mitting its  corporate  cqiacity,  the  making 
and  presentation  of  the  chedi,  «nd  that  the 
same  was  not  paid,  and  denied  all  other  al- 
legations. In  the  petition.  At  the  trial  it 
was  concliuiTely  proven  by  competent  evi- 
dence, and  in  fact  admitted  by  the  cadiler  of 
the  bank,  that  at  the  time  the  check  was 
presented  the  bank  refused  payment,  and 
gave  as  the  aalj  reason  why,tiie  dieck  was 
not  paid,  that  payment  had  been  stopped  1^ 
the  maker.  The  member  ct  tiie  firm  of 
Stephens  Bros.,  who  presented  the  dieck  for 
payment,  testified  that  at  the  time  the  bank 
refused  to  pay  tbe  cheA,  he  Inquired  of  the 
cashier  whether  Bend  hod  mon^  on  d^sit 
in  Oie  bank,  and  that  the  cashlw  answered 
that  B^d  alwi^  had  funds  in  the  bank. 
On  behalf  of  the  defndant  the  caahler 
testified  that  at  tbe  time  the  check  was  pre- 
sented for  payment.  Bend  bad  no  money  on 
deposit  in  tbe  bank,  and  be  denied  having 
made  the  statonent  to  the  plaintiff,  at  the 
time  tiie  Check  w..^,^t^^^ 
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always  had  fuuda  In  tlie  bank.  Tliere  waa 
ft  total  failure  to  prove  any  fact  Justifying 
tbe  course  of  tbe  drawer  of  the  cbedc  in 
attempting  to  stt^  tbe  payment  thereof. 
Tbe  trial  resulted  In  a  wdlct  and  judgment 
for  tbe  plaintiff  for  tbe  amount  of  tbe  checlCt 
with  Interest,  and  the  bank  prosecutes  error. 
Tbe  principal  contention  of  tbe  bank  Is 
that  tbe  maker  of  the  check  had  no  funds 
In  the  bank  at  tbe  time  tbe  check  was  pre- 
sented for  payment,  and  that,  by  reason  of 
that  fact,  no  liability  was  incurred  by  rea- 
son of  the  refusal  of  the  bank  to  pay  the 
check.  If  the  claim  of  a  lack  of  funds  was 
well  founded,  it  wonld  have  been  a  complete 
defense  In  this  action,  had  It  disclosed  that 
fact  to  tbe  payee  at  the  time  the  check  was 
presented  for  payment ;  bat,  instead  of  doing 
so,  the  bank  chose  to  base  its  refusal,  upon 
the  ground  that  payment  thereof  bad  been 
stopped  by  tbe  maker,  and  tbe  claim  of  a 
lack  of  fimds  was  first  made  after  the  liti- 
gation had  commenced.  The  rule  in  this 
Jurisdiction  is  that  where  a  party  gives  a 
reason  for  his  decision  and  conduct  touching 
anything  involved  In  a  controversy,  he  is 
estopped  afto*  litigation  has  begun  from 
changing  Ms  ground  and  putting  his  conduct 
on  another  and  different  consideration.  Bal< 
lou  V.  Sherwood,  32  Neb.  666,  49  N.  W.  790, 
50  N.  W.  1131 ;  Frenzer  v.  Dufrene  (Neb.)  78 
N.  W.  719 ;  State  ex  rel.  Seth  Thomas  Clock 
Co.  V.  Commissioners  Cass  county  (Neb.) 
83  N.  W.  733;  Hlxon  Map  Co.  v.  Nebras- 
ka Post  Co.  (Neb.)  98  N.  W.  87a  The 
judgment  in  this  case  might  well  be  per- 
mitted to  stand  solely  on  account  of  the 
reason  given  by  the  bank  for  the  non- 
payment of  tbe  check  at  the  time  it  was 
presented  f<(r  payment.  It  is  worthy  of 
notice,  however,  that  tbe  testimony  on  be- 
half of  the  plaintiff  tends  to  prove  that  tbe 
maktf  of  the  check  did  have  funds  in  the 
bank  at  the  time  tbe  chedL  was  presented, 
and  while  tbe  cashier  of  tbe  bank  draies 
having  made  the  statement  that  Bend  always 
had  funds  in  tbe  bank,  and  testified  that  he 
had  no  money  on  deposit  there  at  the  time 
tbe  check  was  presented,  it  cannot  be  said 
that  the  Jury  might,  with  considerable  reason, 
have  found  against  the  bank  on  that  con- 
tention. The  conclusion  already  reached  dis- 
poses of  assignments  of  error  numbered  1,  2, 
S,  4,  14,  and  16. 

In  tbe  cross-examination  of  tbe  cashier  of 
the  bank,  counsel  for  plaintiff  inquired  If 
he  would  not  have  paid  tbe  check  in  any 
event,  had  the  maker  not  ordered  payment 
stopped.  An  objection  was  interposed  that 
this  was  Improper  cross-examination,  the  ob- 
jection was  overruled,  and  tbe  witness  an- 
swered that  he  would  probably  have  paid 
the  check.  The  admission  of  this  evidence 
on  cross-examination  is  assigned  as  error. 
If  tbe  court  erred  In  admitting  this  evidence, 
it  was  entirely  without  prejudice  to  tbe  bank, 
because,  under  tbe  admitted  facts,  the  ver- 
dict oouM  not  bave  been  otherwlae  tbon  for 


the  plaintiff.  Tbere  was  also  a  request  to 
Instruct  tbe  Jury  tbat  tbe  giving  of  the  chedc 
by  Bend  to  plalntm  was  not  a  payment  of 
the  account  owed  by  Bend  to  the  plalntiff- 
Ttals  Instruction  was  refused,  and  vptm  tb» 
refusal  error  Is  assigned.  It  is  said  by  conn- 
MeH  tbat  this  iustmctlon  was  necessary,  be- 
cause the  jury  may  have  understood  tlial: 
the  giving  of  tbe  dbeck  by  B&iA  was  an  ab- 
solute payment,  and  tbat  he  was  thereby 
released,  and  tbat  they  probably  found  for 
the  plaintiff  on  that  theory.  This  conten- 
tion cannot  be  sustained.  The  court  proper- 
ly refused  to  give  the  instruction  requested. 

Complaint  Is  also  made  of  tbe  giving  of  in- 
struction No.  4,  as  follows:  "Ton  are  in- 
structed, as  a  matter  of  law,  that  J.  T.  Bend, 
after  giving  said  check,  could  not  arbitrarily 
countermand  the  payment  of  tbe  same."  It 
is  said  that  this  instruction  tended  to  mis- 
lead the  jury.  There  seems  to  be  no  force 
In  the  contention,  and  it  doubtless  states  a 
correct  principle  of  law  as  applied  to  tbe 
facts  in  this  case. 

Instruction  No.  6  is  as  follows :  "Tou  are 
Instructed  tbat  the  burden  of  proof  is  upon 
tbe  plaintiff,  and  he  must  satisfy  you  by  a 
preponderance  of  all  the  material  atlegatlona 
of  bis  petition,  and  if  you  find  tbe  evidence 
evenly  balanced,  or  that  It  preponderate* 
in  favor  of  the  defendant,  then  your  verdict 
should  be  for  the  def^dant"  A  similar  In- 
struction was  under  consideration  In  tbe 
City  of  Lexington  v.  Henry  C.  Fleharty,  In  ao 
opinion  delivered  at  the  preeoit  sitting  of  tbe 
court,  and  was  there  held  not  to  be  er- 
roneous, although  faulty,  because  of  the  omis- 
sion of  the  words  "of  all  the  evidence"  after 
tbe  word  "preponderance."  In  this  case  It 
might  be  said  that  tbe  instruction,  whether 
erroneous  or  not,  must  be  held  to  be  without 
prejudice,  because  the  evidence  wonld  bare 
justified  a  peremptory  instruction  to  find  for 
Cbe  plaintiff. 

We  discover  no  prejudicial  errw  in  tbe  rec- 
ord, and  recommend  that  the  Judgment  of 
the  district  court  be  affirmed. 

ALBERT  and  DUFFIB,  CO.  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
tbe  foregoing  opinion,  the  judgment  of  the 
district  court  la  afllrmed. 


SCHMIDT  T.  HOFFMANN  et  aL 

(Supreme  Court  of  Wiscnnsln.  Oct  24,  190S.> 

L  Process — Suinions — TnxB  or  Cause. 

Where  a  summons  was  entitled  on  defend- 
ants' part:  "Ida  Hoffmann  and  her  sole  sur- 
vivinr  joint-tenancy  grantee,  Antonlna  Stolow- 
ski,  tormerly  Skotske.  defendants,  "tbe  omis- 
sion of  the  words  "sole  and  "formerly  Skotzke," 
in  copying  such  description  in  the  affidavit  of 
service  was  an  insigailicant  clerical  error:  the 
omitted  words  being  mere  words  of  description. 

2.  SAMH^AFFIDAVtr  (W  SiBVICB— iMUmT. 

An  affidavit  of  service,  reciting  that  affiant 
duly  served  the  summons  on  defendants  named 
by  delivering  to  and  learlng  with  each  <tf  them 
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peraonallr  a  tme  and  cozrect  oop7  thereof,  and 
Uiat  he  knew  the  persons  so  served  as  aforesaid 
to  be  the  identical  persons  named  as  the  defend- 
ants in  the  actioo,  sufficiently  stated  that  the 
affiant  knew  the  persons  served  to  be  tiie  same 
persona  nwntioned  "!n  the  sammona,**  as  reqnlr* 
cd  hj  BcT.  St.  1898,  S  2642. 

[£3d.  Note^ — For  cases  in  point,  tee  ToL  4/}, 
Cent  Dig.  Process,  9  179.] 

S.  JcnOKSNT — DeFAITLT — FlIfDINGS. 

Where  the  court  expressly  found  that  "there 
iraa  no  appearance  for  or  on  behalf  of  either  of 
the  defendants  in  the  action,"  and  the  judgment 
recited  that  the  mmmona  had  been  diuy  served 
Ml  the  defendants,  and  that  more  than  20  dayn 
bad  daiwed  since  the  awvice,  bat  no  answer  to 
the  complaint  liad  been  served  on  plaintiff's  at- 
torney, and  no  appearance  had  been  made  by 
the  defendants,  such  finding  and  recital  showed 
that  the  eourt  passed  <»l  the  anestton  of  default, 
and  were  conclusive  as  far  as  the  record  of  such 
imxeedins  was  concerned. 
4.  Fbocess — PBOor  or  Sxancn —  SumcixircT 
— JuKuraCTioir. 

Where  awrice  of  prooeas  waa  In  fact  made 
m  Om  deCendanta,  the  court  had  Jnrlsdictiai  to 
render  a  valid  Jodement,  so  far  as  service  was 
concerned,  though  the  record  proof  of  such  serv- 
ice was  insufficient. 
Bh  Samm — ^AMsmnacMT. 

Where  aarvioe  of  process  waa  In  fact  had, 
but  the  lecord  proof  was  Incomplete,  the  court 
was  authorized  after  judgment  to  permit  an 
amendment  of  tlie  recwd  to  conform  to  the 
fitets. 

&  JuDamnT — Detauit — Fsoor  err  Sbbvioe. 

Rer.  St  1898,  f  2891.  subd.  1,  authorizes 
tlie  derk  to  enter  default  judgments  on  the  ap- 
^icant  "filing  proof  of  defattu"  with  the  clerk 
niefore  applying  for  judgment,"  and  subdivision 
2  aathorins  plaintiff  to  apply  to  the  court  for 
Judgment  where  the  defendant  has  made  de- 
fault **upon  the  like  proof."  Held  that,  where 
an  application  is  made  to  the  court  for  judgment 
under  subdivision  2,  It  Is  not  necessary  that 
proof  of  service  shonld  be  filed  before  rendition 
of  Judgment 

Ai^eal  from  CUrcnlt  Coort,  Hllwankee 
CoQiit7 ;  Lawrence  W.  Halaey,  Judge. 

Action  1^  William  Schmidt  against  Ida 
Hottaann  and  another.  From  an  order  deny- 
ing the  motion  of  defendant  Antonlna  Stolow- 
iU  to  vacate  a  default  judgment  foreclosing  a 
mortgage  she  appeals.  AfBrmed. 

Plaintiff  sued  for  the  foreclosure  of  a 
mcHtgage  upon  the  usual  complaint  in  such 
actions,  demanding  Judgment  for  the  amount 
doe,  foreclosure  of  defendants'  interest  in  the 
mc^tgaged  premises,  and  for  personal  Jndg- 
mmt  against  the  defendants.  Proceedings 
were  taken,  which  resulted  in  the  rendering  of 
judgment  by  the  circuit  court  on  the  Slst  day 
of  March,  1902.  It  appears  that  plaintiff  and 
his  attorney  appeared  in  court  upon  that  day, 
and  proceeded  to  Judgment  in  the  action, 
npon  the  ground  of  default  by  the  defendants. 
The  court  proceeded  In  the  cause,  took  proof 
of  the  amoimt  due,  and  signed  findings  of 
bict  and  conclusions  of  law,  which  directed 
Judgment  to  be  entered  for  the  forecloaure  of 
the  mortgage,  a  sale  of  the  premises,  applica- 
tion of  the  amount  realized  at  such  sale  in 
payment  of  the  mortgage,  and.  In  case  of  a 
deficiency,  directed  a  personal  Judgment  to  be 
entered  against  defendants  for  the  amount  of 
the  deficiency.  Judgment  was  signed  by  the 
dot  on  Uaich  SU  1902,  and  filed  by  ttaa 


clerk  on  April  8.  1902.  On  January  17, 190S, 
the  def«idant  Antonlna  Stolowski  appeared 
specially  In  the  action  and  petitioned  the 
court  to  vacate  and  set  aside  the  Jud^neit 
entered  therein  upon  the  grounds  presented, 
alleging  tliat:  (1)  The  title  of  the  canae  as 
set  fOTth  In  the  affidavit  of  service,  filed  April 
8, Is  not  tbe  aame  title  as  Is  set  forth  In 
the  BummoDB  and  complaint;  (2)  tbe  afli- 
davlt  of  service  omlta  to  state  that  the  person 
who  served  the  snmmona  and  C(Mnplalnt  knew 
the  defmidant  1»  be  the  same  person  men- 
tioned "In  tin  BommoDs'*;  (3)  tbe  findings 
were  signed,  and  Judgment  rendered  by  the 
court  and  signed  by  the  clerk  on  March  81, 
1902,  without  proof  and  filing  of  an  affidavit 
of  default ;  (4)  the  affidavit  of  service  had  not 
beat  filed  when  Judgmoit  waa  rendered  by 
tiie  court  and  signed  the  clerk  tm  March 
81,  lOOa;  (B)  neither  flie  snmm<m8  nor  the 
complaint  In  tiie  action  were  In  fact  served 
npon  the  petitioner.  An  order  to  show  cause 
why  the  prayer  of  the  petitioner  should  not 
be  granted  was  made  by  tile  court,  and  served 
on  the  plaintiff.  Upon  the  heaiii^E  of  such 
order  the  parties  appeared  and  submitted 
proof  to  tile  court  No  request  having  beoi 
made  by  either  party  for  a  reference  or  a 
trial  before  the  court  upon  oral  testimony  of 
the  Issues  raised  between  the  parties  by  tbe 
order  to  show  cause,  the  court  by  an  order 
made  and  dated  February  20,  1905,  found  and 
ordered,  among  other  things:  (1)  That  the 
affidavit  of  service  filed  April  8,  1902,  was 
sufficiently  certain  and  definite  In  Its  titie  to 
make  it  sufficient  and  valid  In  this  respect; 
(2)  that  tbe  statement  by  affiant  that  be  knew 
the  defendants,  on  whom  he  served,  (naming 
them)  to  be  the  identical  persons  named  as 
defendants  In  the  action,  was  a  substantial 
compliance  with  section  2642,  Rev.  St  1898, 
which  provides  that  It  shall  be  stated  in  such 
affidavit  that  affiant  knew  the  person  on 
whom  he  served  to  be  the  person  mentioned 
'In  the  summons";  (3)  that  proof  of  default 
was  snbmltted  to  the  court  on  March  31, 
1902,  before  the  rendition  of  Judgment;  (4) 
that  the  affidavit  of  service  of  summons  was 
filed  on  the  8th  day  of  April,  1902,  before  tbe 
entry  of  Judgment  by  the  clerk ;  (5)  that  the 
summons  and  complaint  were.  In  fact  served 
on  the  defendant  Antonlna  Stolowski,  In  tbe 
city  and  county  of  Milwaukee,  on  February 
25,  1902 ;  and  the  court  thereupon  denied  the 
prayer  of  the  petitioner  for  a  vacation  of  the 
Judgment.  The  return  also  shows  that  tbe 
conrt,  on  motion  duly  made  and  served  on 
appellant,  and  after  hearing  the  parties  to 
the  proceeding,  on  March  13,  1905,  ordered 
that  tbe  original  affidavit  of  service  of  the 
summons  and  complaint  in  the  action  be 
amended  to  conform  to  tbe  fact,  and  to  show 
that  tbe  summons  and  complaint  were  In  fact 
served  on  Antonlna  Stolowski,  one  of  tbe 
defendants,  and  for  that  purpose  ordered  tbe 
affidavit  of  Henry  O.  Rebm,  which  was 
annexed  to  the  moving  papers  and  showed 
soch  service  of  the  summons  and  coniplalnt, 
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to  be  filed  and  to  stand  ai  ttie  amended 
aflldartt  and  proof  of  service  of  tbe  mimiDona 
and  complaint  on  the  defmdant  Antmtlna 
StolowaM.  On  FebmaTT  2B,  1905,  appellant 
gave  notice  of  appeal  from  die  order  dated 
FAmary  20,  1905.  denying  her  petition  tot 
tbe  vacation  of  tbe  Jndgment,  but  not  until 
March  IS.  1900,  did  she  p^fect  ancb  appeal 
by  filing  the  necosary  nndertafclng  on  appeal 
to  this  court  from  such  order. 

Casimtr  Gonski,  tor  appellant  Froede  & 
Bodoistab  (James  F.  Trottman,  of  counsel), 
tar  reepondent. 

BIBBBOKER,  J.  (after  stating  the  facts). 
Appellant  contends  that  the  order  of  tbe 
drcnlt  court  should  be  reversed,  and  the  re- 
lief demanded  In  her  petition  for  the  vaca- 
tion of  the  Jw^ment  rendered  In  the  action 
should  be  granted,  because  It  app^ira  upon 
tibe  face  of  the  record  that  tbe  afSdavIt  of 
service  relied  on  by  the  plaintiff  Is  qot  en- 
titled Ibe  same  as  Is  tbe  summons  and  com- 
plaint The  discrepancy  pointed  out  Is  an 
omission  of  the  words  contained  In  the  sum- 
mons "solft"  and  **fOTmerly  Skotche."  Tbe 
summons  Is  entitled  on  defendants'  part: 
"Ida  Hoffmann  and  ber  sole  surviving  jolnt- 
tmaney  grantee,  Antonlna  Stolowskl,  for- 
merly Stoit^  defendants,"  vbUe  the  afll- 
davlt  Is  entitled:  "Ida  HtHfmann  and  her 
Joint-tenancy  grantee,  Antonlna  Stolowskl, 
d^mdant"  Tbe  omitted  mwds  do  not  refer 
to  the  name  of  the  party  defendant,  but  are 
merely  words  of  description,  which  were  not 
essential  to  the  summons.  Their  omission 
from  the  titie  la,  at  most;  a  clerical  mor  In 
the  affUavit  of  service,  of  no  significance. 
Hie  parties  are  properly  designated  and 
named  without  tiielr  Insratlon.  Th^  do  not 
add  to  or  omit  anything  material  and  neces- 
sary In  the  title  of  the  case.  3%e  title  as 
written  In  tbe  summons  and  tbe  affidavit 
ot  service  are  substantially  the  same. 

It  Is  next  insisted  that  the  affidavit  of 
service  does  not  comply  with  the  require- 
ments of  section  2642.  Rev.  St  1B98.  in  that 
It  omits  to  state  that  tbe  person  who  clalma 
to  have  served  tbe  summons  knew  tbe  de- 
fendante  to  be  the  same  persons  mentioned 
"In  the  summons."  Tbe  affidavit  states  that 
affiant  "duly  setved  tbe  summons,"  eto.,  "In 
the  above-entitied  action  on  [defendants, 
naming  them]  by  delivering  to  and  leaving 
with  each  of  them,  personally,  a  true  and 
correct  copy  thereof,  •  •  *  [and]  that 
be  knew  the  persons  so  served  as  aforesaid 
to  be  tiie  identical  persons  named  as  the 
defendants  In  the  above  action.**  In  German 
Mutual  Farmers'  Insurance  C3o.  v.  Decker, 
74  Wis.  SS6.  43  N.  W.  600,  where  a  similar 
question  was  presented  under  the  statute, 
it  was  stated  that  an  affidavit  of  service, 
stating  tiiat  the  defendanta  named  are  all 
"personally  known  to  [the  affiant],  and  are 
tbe  Identical  persons  named  in  said  sum-  I 
mons  o  defendants  therein'*  la  equlvaloit  I 


to  saying  "that  he  knew  the  ^penoom  served 
to  be  the  defendanta  mentioned  in  tbe  ■tun- 
mons,**  and  sudi  affidavit  was  held  saffl- 
dent  nndw  the  statute.  This  role  was  ad- 
hered to  In  Porath  v.  Seigh  ft  Salentine  Co.,, 
112  Wltu  488,  88  N.  W.  310,  upon  tiie  ground 
that  "the  language  of  the  statute  need  not 
be  literally  followed.  Any  language  con- 
veying, substantially,  tbe  statutory  idea  will 
do."  These  adjudications  rule  this  case, 
and  under  ihem  the  affidavit  of  service  Is 
sufficient 

Appellant  further  contends  that  tbe  Judg- 
ment is  void,  because  the  court  signed  tlie 
findings,  and  rendered  Judgment  as  upon 
default  without  taking  proof,  and  before  tbe 
filing  of  an  affidavit  of  default  The  court 
found  expressly  Ibat  "there  was  no  ap- 
pearance for  or  on  behalf  of  elthw  of  tbe 
defendanta  In  the  action,"  and  In  tbe  judg- 
ment recites:   "That  tbe  summons  has  been 
duly  served  on  the  defendanta  herein,  and 
that  more  than  20  days  have  elapsed  since 
such  service,  and  that  no  answer  to  tbe 
plaintiff's  complaint  has  been  served  on  tbe 
plaintiff's  attorney,  and  that  no  appearance 
has  been  made  herein  by  the  defendanta." 
This  shows  conclusively  that  the  court  pass- 
ed upon  the  question  of  default,  and  tbia 
recital  must  control,  as  far  as  the  record  Is 
concerned.   Appellant's  argument  as  to  the 
necessity  of  filing  proof  of  default  with  tbe 
clei^  before  applying  for  Judgment  under 
section  2891,  Rev.  St  1898,  does  not  apply 
to  an  application  made  to  the  court  under 
subdivision  2  of  this  section.   This  question 
was  passed  upon  in  Reed  v.  Gatiin,  49  Wis. 
686,  6  N.  W.  326.   It  Is  there  held:  "The 
second  subdivision  of  the  section  authorizes 
the  plaintiff  to  apply  to  the  court  for  Jndg- 
ment in  other  actiong  wherein  tbe  defendant 
has  made  default,  'upon  the  like  proof.  The 
words  'upon  tbe  like  proof,*  contained  there- 
in, evidently  mean  upon  proof  of  tbe  facts 
required  to  be  shown  in  subdivision  1  of 
the  section,  which  confers  authority  upon 
the  clerk  to  enter  Judgment  In  certain  cases 
on  default   We  do  not  think  subdivision 
2  requires  that  such  proof  be  filed.  There 
is  no  necessity  that  they  should  be  filed, 
because  fbey  are  made  In  court,  and  their 
safflclcDcy  Is  determined  by  the  court  Id  tbe 
first  Instance."    See,  also,  Mitchell  v.  Roii- 
son,  52  Wis.  165,  8  N.  W.  886. 

Appellant  mainly  relies  for  relief  under 
tbe  demands  of  her  petition  upon  the  con- 
tention that  there  is  no  proof  showing  that 
the  summons  and  complaint  were  served 
upon  ber,  and  that  they  were  not  In  fad 
so  served.  The  findings  of  the  court  and 
the  Judgment  rendered  therein,  both  bear- 
ing date  of  March  81,  1902,  both  state  that 
it  appeared  to  the  court  that  the  summons 
was  duly  served  on  the  defendanta;  and 
and  affidavit  of  service  was  filed  April  8, 
IW^,  before  entry  of  Judgment  This  Is 
urged  to  be  an  insufficient  showing  of  record 
tiiat  there  was  a  service  of  summons,  for 
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the  reuon  tiutt  nctlm  28D1,  Rev.  St  1888, 
reqnlrw  tiw  erldencs  of  ladi  Beirlce  to  be 
filed  wttti  Oie  derk  before  the  rendittan  of 
judgment.  Ttia  dalm  Is  not  Bopported  by 
tbe  anUiorltlea  dted.  They  refer,  eltber  to 
tbe  SUng  of  mch  proof  In  appllcstloaa  to 
the  dnk  for  Judgment  nnder  the  first  sub- 
dlTMon  of  tlilB  section,  or  presrat  Instances 
wherein  the  record  of  the  evidence  of  such 
service,  on  whldt  the  court  acted  and  re- 
lied, iraa  wholly  Insnfllclait  to  establish  the 
tect  of  service  and  huice  Tras  Inanfflcient 
to  anthoriEe  the  entry  of  a  valid  Judgment 
agRlnst  the  defendants.  Some  confusion  of 
language  appears  in  the  cases  upon  this 
rabjeet,  through  speaking  of  the  want  of 
proof  of  proper  serrlee  as  a  jurisdictional 
qoestioiL  The  distinction  between  tbe  fact 
of  sendee,  which  Is  essditlal  to  Jurisdiction, 
and  proof  of  the  fact  of  service,  as  the  evi- 
dence of  Jurisdiction,  has  at  times,  been 
lost  tight  of.  If  BMTlce  of  tbe  snmrnoDs  In 
a  case  Is.  In  fact,  made  on  the  defendants, 
that  glTes  the  court  Jurisdiction  to  rendw 
a  valid  jodgment,  so  far  as  the  service  of 
proeesB  is  concerned,  though  the  evidence  of 
record,  constitnting  the  proof  of  service, 
may  Call  In  essential  particulars  to  establUfb 
that  mcb  service  was  In  fact  made.  In 
cases  whwe  service  was.  In  fact,  had,  the 
court  has  Jurisdiction,  and  may  after  judg* 
ment  pormlt  an  amendment  of  the  recozd 
to  supply  omlarions  necessary  to  show  Oiat 
'the  senrloe  was  in  fact  made.  In  cases 
wherein  the  record  was  Incomplete,  this 
court  has  r^eatedly  hdd  Judgments  to  be 
emmeons,  instead  of  treating  them  as  void, 
pentdtted  the  record  to  be  amended  to  show 
the  fact  of  sOTlce;  and  has  thereby  recog- 
nised tbe  principle  that,  whoi  process  has 
been  actually  served,  but  the  fact  Is  not 
shown  by  the  record,  the  court  has  Joris- 
dlctlon.  In  the  sense  of  possessing  the  power 
to  enter  a  Judgmrat  which  is  conclusive  on 
the  parties ;  and  It  may  supply  proof  of  such 
service  after  Judgment.  See  Sueterlee  v. 
Sir,  25  867;  Bacon  t.  Bassett,  19  "WiM. 
■Vi;  Itdimstedt  V.  Briscoe,  5S  Wis.  610,  13  N. 
W.  687;  Mitchell  t.  BoUson,  52  Wis.  160.  8  N. 
W.  886;  Reed  v.  Catlln,  supra;  Hall  v.  Gra- 
bani,4&WlB.fi68,5N.W.043;  McConkeyy.BiO- 
Cranej.  71  Wis.  (Fra»  S7  N.  W.  822;  Zimmer- 
man ▼.  Getdes,  106  Wis.  608,  82  N.  W.  682. 
As  stated,  the  record  in  this  case  shows  that 
doe  proof  of  service  was  tutnnltted  to  the 
court  before  the  rendition  of  Ju^ment 
though  it  was  not  theretofore  filed  wlUi  tbe 
cleA.  Tbe  omission  to  file  with  the  clerk 
the  written  proof  of  such  service,  submitted 
to  tbe  court  before  rendition  of  Judgment, 
does  not  invalidate  the  Judgment  under  the 
lequlremente  ot  subdivision  2  section 
2891,  Bev.  St.  1898.  The  cases  above  dted 
bold  tiut  In  aivlying  for  Judgment  under 
subdivision  2  of  this  section,  such  proof  need 
not  be  filed  with  the  clerk  before  rendition 
•f  Judgment  It  Is  si^dent  if  such  proof 
is  fobmltted  to  ttie-  court  before  the  Judg- 


ment Is  rendo^d.  Since  the  fln^Ungs  and 
Judgment  show  titiat  proof  of  the  fact  ot 
service  was  actually  submitted  and  made  be- 
fore the  court  ttie  demands  of  the  statnto 
are  complied  with,  and  the  Judgment  Is 
valid,  until  Impeached  by  a  direct  proceed- 
ing establishing  that  process  waa  not  served 
as  evidenced  by  the  record. 

Upon  the  hearing  of  this  petition,  the  court 
found  Uut  appellant  had  In  fact  been  served. 
In  view  of  this  finding,  the  petition  was 
properly  dismissed,  and  the  Judgment  held 
to  be  valid. 

^nie  order  iwpnled  from  la  afflnned. 


MOBOBNBOTH  t.  OTFZ  OF  HIL- 
WAUKBB. 
JONES  V.  8AMI0. 
(Supreme  Ooort  of  Wlaconidn.  Oct  24,  1006.) 

MnnioiFAi,  OoBFOBAnoiiB  —  Violuion  or 
Obdihanois  —  OuiuiiAL   Paosnonnoiis  — 

PSOCEDimB—CoiO'UklNT. 
Bev.  St.  1878,  i  2501,  provides  that  the 

Jadge  of  the  municiftal  court  shall  have  jnrls- 
iction  of  proBecutious  for  breaches  of  ordi- 
nances, and  shall  hear  in  a  sammarr  way  all 
cases  broiuht  before  him  by  the  police  officen. 
Laws  16do,  jf.  15,  c.  7,  vests  in  the  police  court 
Jarlsdiction  of  all  prosecutions  tor  the  breach 
of  any  ordinance,  and  provides  that  complaints 
•hail  conform  to  those  formerly  used  in  the 
municipal  court,  and  hi  ci^  prosecutions  tlu 
clerk  of  the  court  shall  enter  on  the  court  rec- 
ords a  statement  of  the  offense  charged,  wbidi 
■hail  stand  as  the  complaint,  unless  the  court 
shall  direct  the  malting  of  a  formal  complaint. 
Laws  1899,  p.  868,  c  21Sj  abolishes  the  police 
court,  establiBhes  a  district  court  and  grants 
it  Jurisdiction  to  try  offenders  against  the  ordi- 
nances, and  provides  that  the  complaints  shall 
conform  to  those  formerly  used  in  the  police 
and  munldpal  courts.  Seld,  that  the  mwtfng 
of  a  formal  con^latot  by  a  pcdlce  officer  char- 
ging a  violation  of  an  ordinance  relating  to 
gambling  is  a  compliance  with  tbe  statutes 
and  is  sufficient  though  the  ordinance  provides 
that  tbe  complaints  for  a  violation  thereof  may 
be  made  by  the  city  attorney. 

Error  to  Munldpal  Court  of  Milwaukee 
County ;  A.  C  Brazen  Judge. 

John  Morgenroth  and  William  B.  Jones 
were  convicted  of  keying  gambling  houses, 
and  they  bring  emx.  Affirmed. 

Plaintiffs  In  error  were  convicted  in  tbe 
district  court  of  Milwaukee  county  of  keep- 
ing gambUug  houses  In  violation  of  the  ordi- 
nances of  the  dtjr  of  Mllwaukea  They  ap- 
pealed to  the  municipal  court  of  Mllwai&ee 
county,  where  they  were  again  convicted,  and 
Judgment  waa  entered  against  eadi  of  them 
for  9200  and  costs.  The  gambling  parapher- 
nalia found  in  their  possession  was  ordered 
destroyed.  Sections  44,  46,  and  46  of  chaptw 
20  of  the  ordinances  of  the  dty  of  Milwaukee 
provide  for  searches  of  gambling  houses  and 
for  the  prosecution  and  punishment  of  of- 
fenders. Section  46  provides:  "When  any 
person  [found  playing  in  a  gambling  house] 
or  keeper  [of  such  gambling  bouse]  be  brought 
or  appear  before  said  munldpal  court 
*  *  *   a  complaint  shall  be  made  against 
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tbe  persons  bo  arrested  *  *  *.  The  said 
oomplalnts  ber^  mentioned  shall  be  made  In 
tbe  action  or  proceeding  In  which  the  war- 
rant hereinbefore  mentioned  was  Issued  and 
shall  be  considered  a  part  of  such  action  or 
proceeding.  Such  complaints  mxy  be  made 
by  the  clly  attorney  or  his  assistant,  In  the 
manner  provided  by  and  in  accordance  with 
the  proTlBlons  of  the  charter  of  said  city  of 
Milwaukee  and  the  mlea  and  practice  of 
said  monldpal  conr^  and  It  need  not  be 
TOTlfled;  and  thereapon  the  trial  shall  be  had 
npon  said  ccmiplalnt  and  the  same  proceedlnga 
shall  be  had  upon  such  complaint  as  are  or- 
dinarily had  In  other  cases,  actions  and  pro- 
ceedings brou^t  to  punish  for  violation  of 
the  ordinances  of  said  city  ot  Milwaukee 
under  the  charter  thereof."  The  complaints 
In  these  actions  were  made  by  police  ofBcen 
who  participated  In  the  search  and  In  the 
arrest  of  {^ntlfCs  in  (uror.  Section  SSOl, 
Bev.  St  1878,  relating  to  the  munMpal  court 
of  the  county  of  Milwaukee,  provided :  "The 
Judge  of  said  court  has  all  the  powers  and 
jurisdiction  of  a  Justice  of  the  peace  in  crimi- 
nal cases,  and  ^all  have  Jurisdiction  of  all 
prosecutions  for  breach  of  any  ordinance, 
law,  rule,  regulation  and  resolution  of  the 
city  of  Milwaukee;  for  the  latter  purpose,  be 
shall  open  court  each  morning  (Sundays  and 
legal  holidays  excited),  and  hear  and  dis- 
pose of  In  a  Bunmiary  way  all  cases  for  audi 
breaches,  which  shall  be  brought  before  him 
by  the  police  offlcers  of  said  city  or  othrawlse, 
either  with  or  wltiiont  process,  and  Impose 
the  fines  and  penalties  provided  try  snch  or- 
dinance^ law,  rule,  regulation  or  reaolntion." 

By  the  enactment  of  (Aapters  9,  7,  pp. 
7,  16,  Laws  1896,  Jmrlsdlction  to  try  offenses 
ftw  violatlfms  of  the  ordinances  of  the  clly 
of  Milwaukee  was  taken  from  the  municipal 
court,  and  the  jurisdiction  in  such  cases  was 
vested  in  the  police  court  eatabllsbed  that 
legislation.  Sectlm  7,  c.  6,  p.  9,  Laws  1886, 
ivovides:  "The  complaints,  warrants,  recog- 
nisances, commitments,  attachments,  venires, 
subpoenas,  and  otbw  writs  and  papers  in 
said  court  shall  be  in  substance  In  the  form 
hitherto  used  In  the  municipal  court  of  the 
dty  and  county  of  Milwaukee.  In  city  prose* 
cutlons,  said  clei^  or  one  of  his  deputies, 
shall  enter  opon  the  record  of  the  court  a 
statonent  of  the  oflenae  (^rged,  which 
shall  stand  as  the  complaint,  unless  the  court 
shall  direct  a  formal  complaint  to  be  made ; 
and  tbe  defendants  plea  shall  be  guilty  or 
not  guilty,  and  shall  be  entered  aa  not  guilty 
on  failure  to  plead,  which  plea  of  not  gull^ 
shall  put  all  matters  in  such  case  at  issue." 
Section  2001  Bev.  St  1878,  was  repealed  by 
the  statutes  of  1898.  By  chapter  218,  p. 
SS8,  Lam  1889,  the  police  court  was  discon- 
tinued end  a  district  court  was  established 
in  the  county  of  Milwaukee.  By  Hils  act  the 
district  court  was  given  adusive  Jurlsdlc- 
tion  to  try  and  sentence  all  offenders  against 
tbe  OTdinances  of  the  dty  of  Milwaukee. 
Section  9  of  tlila  act  provides:  "The  com- 


plaints, warrants,  recognlsanoss,  eommlt- 
menta,  attechmtfita,  venires,  subpcenas,  and 
other  writs  and  papm  In  aaid  court  shall  be 
tn  substance  In  the  ft»m  hlQiwto  used  in 
tbe  police  court  of  ttw  city  of  Milwaukee  or 
the  municipal  court  of  the  city  and  county 
of  Milwaukee.  In  dty  prosecutions,  said 
clerk,  <a  one  of  his  d^uties,  ahall  mter  upon 
tlie  records  ot  the  court  a  statement  of  tlie 
offense  charged,  which  shall  stand  as  the 
complain^  nnleas  the  court  shall  direct  form- 
al cmnplaint  to  be  made ;  then  the  dtf  aidant's 
plea  shall  be  guilty  or  not  guilty,  and  shall 
be  entered  as  not  gidlty  <m  failure  to  plead, 
which  plea  of  not  guilty  sball  put  all  matters 
In  such  esse  at  Issue."  These  actt  pre- 
scribe the  procednre  In  prosecutions  for  viola- 
tions of  the  ortUnanoes  of  the  city  at  tbe  time 
the  complaints  were  made  against  plalntUts 
In  error  and  what  the^^  were  put  upon  their 
trials  in  tbe  district  court 

Fiebing  ft  Eillilea  and  H.  J.  ElUllea,  for . 
plaintiffs  in  error.   Carl  Bongs,  City  Atty.. 
and  W.  J.  Zimmers,  Asst  City  Atty.,  for  de- 
fendant In  error. 

SIRBEGKEB.  J.  (after  stating  tbe  facte). 
Tim  provisions  of  the  ordinance  bi  question 
provide  tbat,  when  a  pwson  Is  broua^t  be- 
fore the  court  for  tbe  vlolatlim  of  the  ordi- 
nance, a  complaint  shall  be  made  against 
htm  charging  the  offense,  which  shall  be  ctm- 
sidered  as  made  in  the  action  or  proceeding 
in  which  tbe  original  warrant  on  which  h# 
was  arrested  was  Issued,  and  that  "such 
eomplalnte  may  be  made  1^  the  dty  attorn^ 
or  his  assistant,  in  the  manner  jnovlded  by 
and  in  accordance  with  tlie  provlrtons  of  the 
diarter  of  said  dty  of  Milwaukee  and  thQ 
rules  and  practice  of  said  munidpal  court, 
and  it  need  not  be  verified."  It  la  claimed  that 
under  these  provisions  all  ctnnplalnto  Cor 
vlolatliHis  of  snch  ordinance  must  be  made 
by  the  dty  attorn^  or  bis  assistant,  and.  If 
made  by  others,  they  have  no  validity  for 
any  purpose..  13ie  argumento  of  counsel  for 
both  plaintUEs  and  defnidant  in  error  as- 
sume that  tbe  on^  question  for  consideration 
is  whether,  under  the  rules  applied  in  the 
constmctUm  of  statutes  prescribing  rules  of 
procedure,  the  word  "may"  as  used  in  tbe 
ordinance  la  anpl<^ed  In  a  permissive  or  a 
mandatory  sens&  We  find,  however,  upon 
investigatlMi.  that  the  L^lslature  has  q>o- 
koi  on  the  subject  ta  no  uncolnln  tmns. 
Chapter  35,  p.  82,  Laws  185S,  provided  a  codi? 
of  procedure  for  actions  brought  the  d^ 
of  Milwaukee,  in  ite  corporate  name,  in  the 
police  court-of  the  dty,  for  titie  recovery  of 
fines  and  penalties  under  ite  charter  and 
ordinances.  This  code,  until  Ite  final  re- 
peal in  189S,  was  made  applicable  to  the 
munidpal  court  for  the  county  of  Milwaukee 
As  to  the  powers  and  Jurisdiction  of  tbe 
munidpal  court  it  was  provided  by  section 
2S01,  Bep.  St  1878  that :  "The  Judge  of  said 
court  *  •  •  shall  have  Jurisdiction  of  all 
prosecutions  ft>r  breach  of  any  ordlnancoi 
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law,  rule,  r^^atlon  and  reBolntlon  of  the 
dtr  of  Milwaukee ;  for  the  latter  purx>oee,  he 
shall  open  conrt  eacA  marnlDg  (Sundays  and 
legal  holidays  excepted),  and  hear  and  dis- 
pose of  In  a  summary  way  all  cases  for  such 
breaches,  which  shall  be  brought  before  blm 
by  the  police  officers  of  »ald  dty  or  otherwise, 
either  with  or  wltbont  procesa,  and  Impose 
the  lines  and  penalties  provided  by  sndi  ordi- 
nance, law,  ml^  regulation  or  resolation." 
This  jurisdiction  remained  In  the  municipal 
court  until  the  repeal  of  this  section  by 
chapter  7,  p.  15,  Laws  1885,  and  was  vested 
In  a  police  court  for  Milwaukee  county  by 
cliaptar  6,  p.  7,  Laws  189S,  giving  exclusive 
Jurisdiction  to  the  p<^oe  conrt  of  all  proae- 
cntions  for  ttie  breach  of  any  ordinance 
law  rule;  or  resolution  of  the  city  of  Mil- 
waukee^ and  providing  that  complaints  and 
other  papm  In  actions  In  this  court  should 
lo  form  and  siritstanoe  conform  to  those 
theretofore  used  In  the  municipal  court,  and 
that:  "In  dty  prosecutions  •  «  *  [its] 
cleA,  or  one  of  his  deputies,  shall  enter  up- 
on the  records  of  the  court  a  statement  of 
the  offenra  charged,  which  shall  stand  as  the 
oomplatnt  unless  the  court  shall  direct  m 
formal  complaint  to  be  nOtde.'*  To  this  com- 
iflalnt  the  defendant  was  required  to  plead, 
and.  In  case  the  plea  vnu  not  guilty,  he  was 
required  to  go  to  trial  upon  the  issues  thus 
raised.  This  police  court  wu  abolished  by 
chapter  218,  p.  868,  Laws  1890,  and  by  this 
■act  tlie  L^slature  est^llshed  the  district 
court  for  the  county  of  Milwaukee  and 
granted  it  "ezcluslTe  jurisdiction  to  tty  and 
sentence  all  offenders  against  the  ordinance 
of  •  •  •  [the]  eity  of  Milwaukee^"  and 
provided  that  the  complaints  and  other 
papers  used  should  tn  Conn  and  substance 
conftmn  to  those  hitherto  used  In  the  police 
court  and  In  the  municipal  court  and  in 
proaecotlons  for  yiolatloiia  of  ordinances  the 
clerk  should  enter  upon  the  court  records  a 
statement  of  the  ofEttise  <duuged  'Vhlch 
*  *  *  [dMuld]  stand  as  the  complaint,  un- 
less the  court  •  •  •  [shouldj  direct  fimn- 
al  complaint  to  be  made." 

These  statutes,  which  prescribe  a  procedure 
for  the  making  ct  complaints  charging  vio- 
lations of  the  city  ordinances,  apply  to  the 
subject  In  hand.  TfM  procedure  followed  and 
the  complaiuta  made  by  the  police  officers 
in  tlwee  actions  are  clearly  In  compliance 
with  these  proiisions,  providing  for  formal 
complaints  under  the  direction  of  the  conrt 
and  must  be  h^  suffidoit  and  proper,  un- 
less they  are  rendered  ineffectual  by  the  pro- 
Tltions  of  the  ordlnanoe  In  question.*  These 
l^JslatiTe  provisions,  comh^  the  subject 
provide  how  ctnnplalnts  shall  be  made  and 
the  procedure  to  be  followed  In  prosecutions 
for  vlolattons  of  the  ordinances  ot  the  city. 
It  Is  w^  established  that  a  commcm  coun- 
cil of  a  dty  cannot  In  the  owdse  of  its 
legislative  grant  enact  ordinances  which  are 
In  otmflict  wltb  the  laws  of  the  stat&  These 
pTovIalons,  therefor^  cannot  be  modified  or 
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abn^ted  by  tiie  common  coondl,  and.  If 
actions,  are  Instituted  in  pursuance  to  their 
requirements,  the  proceeding  is  valid.  Up- 
on these  grounds  It  must  be  held  Uiat  the 
complaints  upon  which  plaintiffs  In  error 
wore  put  upon  their  trials  in  these  actions 
are  good,  and  the  conviction  and  Judgments 
must  be  sustained.  Hayes  v.  City  of  Apple- 
ton,  24  Wis.  542;  Barling  v.  West  et  aL,  29 
Wis.  807,  0  Am.  Rep.  676,  and  cases  dtod. 
Whether  the  common  council  of  the  dty  has 
tbm  power  to  prescribe  that,  In  addition  to 
the  method  provided  in  the  statutes,  the  dty 
attorney  or  his  assistant  may  make  com- 
plaint as  prescribed  In  this  ordinance  with- 
out verification  may  Involve  questions  not 
free  tnm  difficult?'  It  1b  not  necessary  to 
decide  this  question  in  determining  the  ques- 
tion presented  <hi  tUs  appeal,  and  we  express 
no  opinion  <m  the  subject. 
The  Judgments  are  afllrmed. 


STATE  BANK  OF  DBEP  BITBB  v. 
BBOWN  et  aL 

(BupTMas  Court  of  Iowa.   Oct  24.  1906.) 

1.  nxnnmoK — Saix— BirroBCBUEnr  or  Bin. 

Under  Code,  |  4038,  providing  that,  when 
the  purchaser  fails  to  pay  his  bid  on  an  execu- 
tion sale  when  deman&d,  the  jndnnent  holder 
or  Us  atb»ney  may  elect  to  proceed  against  him 
for  tiie  amount,  otherwise  the  sheriff  sliall  treat 
the  sale  as  a  nalMty  and  resell  the  property,  no 
one  but  the  bolder  of  a  judgment  or  his  attomey 
may  proceed  against  a  bidder  who  failed  to  pay 
the  amount  of  the  bid  on  demand. 

[Bd.  Note.— For  cases  In  point,  see  vol.  21, 
Cent  Dig.  execution,  g  666.] 

2.  Samh —  Rbsau. 

Under  Code,  8  4083,  prOTlding  that,  when 
the  purchaser  fails  to  pay  his  bid  on  an  execu- 
tion sale,  the  Judgment  holder  or  bis  attorney 
may  proceed  against  him  for  the  amount,  if 
nrither  the  jnoionent  holder  nor  his  attorney 
proceed  to  collect  a  bid  from  a  purchaser,  It  is 
the  duty  of  tbe  sheriff  to  resell  tli«  property. 

[Ed.  Note. — For  cases  In  point,  see  vol.  21, 
Cent.  Dig.  Execution,  $fi  660,  661.] 

8.  MOBTOAOES — FoaSCLOBUBB — SiXB — ^REPUDI- 
ATION OF  Bid — Rights  of  Sheriff. 

A  sheriff,  in  conducting  a  mortgage  foreclo- 
sure sale,  is  entitled,  for  reasons  satisfactory  to 
himself,  to  refuse  a  bid,  or,  having  accepted  it 
before  the  transaction  is  closed,  to  repudiate 
the  same  or  aathorize  its  withdrawal  and  resell 
the  property. 

4.  SaUB — PbOCEEDS — SUBPLUS — JuniOB  IJEHS 

— Rights  of  Owner. 

An  owner  of  land  who  purchased  subject 
to  a  mortgage  which  be  assumed,  which  land 
was  also  mcumbered  by  other  Hens,  was  not 
entitled  to  a  sarpiaa  arming  oo  the  sale  of  the 
property  on  foreclosure  until  such  other  liens 
were  paid. 

5.  Same — Sales  in  Bulk. 

A  sale  of  100  acres  of  land  in  bulk  on  mort- 
gage foreclosure,  without  first  iMing  sabdivided 
and  offered  in  separate  tracts,  was  subject  to 
vacation  on  proiwr  application. 

6.  Saio — Bm—ENroBcKifEKT — PBirrrr. 

A  purchaser  of  properly  subject  to  a  mort- 
gage, who  assumed  the  same,  is  not  in  privity 
to  the  bid  made  by  the  mortgagee's  agent  on 
foreclosure,  and  Is  not  entitled  to  insist  on  Its 
'acceptance  by  the  slierlS. 
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7.  Sauk — Abenct  of  Shekot. 

On  a  sale  of  property  nnder  a  foreclomre 
decree,  the  eherlff  m  selling  the  proper^  i»  the 
acflDt  of  the  owner,  as  well  as  of  the  other  par- 
ties, and,  baring  reported  to  the  conrt  that  a 
certain  bid  and  sale  made  was  a  nalllt;,  neither 
he  nor  the  owner  could  enforce  the  same. 

8.  Sahb— CkWTS. 

Where  a  plaintiff  In  foreclosnre  pnrcbased 
at  its  own  sale  under  a  judgment  in  its  favor, 
it  was  not  bound  to  pay  the  costs  of  the  sale  in 
order  to  be  relieved  of  its  bid,  made  b;  mistake. 

Appeal  from  District  Court,  Clarke  Connty; 
H.  M.  Towner,  Judge. 

Suit  Id  equity  for  the  foreclosure  of  a  mort- 
gage. Defendant  J.  H.  Cooper  Is  a  purchaser 
of  the  land  from  the  original  mortgagors 
Brown,  and  it  is  claimed  that,  as  a  part  of  the 
purchase  price,  he  assumed  and  agreed  to  pay 
the  mortgage  Indebtedness.  Such  proceedings 
were  had,  as  that  the  case  went  to  decree  and 
the  land  was  sold  at  sherifTs  sale  before  the 
Issues  between  plalntUT  and  Cooper  were  set- 
tled and  determined.  After  the  sale  Cooper 
flted  an  answer  and  counterclaim,  In  which 
be  asserted  that  plaintiff's  debt  was  fully  sat- 
ined, and  paid  by  and  through  the  sale,  and 
that  a  balance  remained  after  satisfying  the 
mortgage  Indebtedness  to  which  he  (Cooper) 
as  purchaser  of  the  land,  was  entitled,  and  he 
asked  Judgment  for  this  amount  To  this 
plaintiff  replied,  in  efrect  denying  the  allied 
sale,  pleading  a  mistake  In  the  bidding,  and  a 
want  of  authority  on  the  part  of  the  bidder  to 
bind  his  principal.  It  also  pleaded  that  the 
bidder  refused  to  pay  the  amount  bid,  and 
that  the  sheriff  thereupon  resold  the  land  for 
a  much  less  amount  than  the  original  bid. 
The  trial  court  sustained  the  second  bid,  and 
dismissed  defendant  Cooper's  counterclaim. 
Cooper  appeals.  Affirmed. 

Stirers  ft  Slaymaker  and  Spurrier  ft  U11I>, 
for  appellant  Traaple,  Hardbiger  ft  Temple, 
for  appellee. 

DEBMER,  J.  The  Issue  In  the  case  Is  a 
narrow  one.  It  appears  from  the  testimony 
that  while  the  action  was  pending,  and  before 
the  Issues  between  plaintiff  and  defendant 
Cooper  were  settled,  the  case  went  to  decree 
against  tbe  original  mortgagors  Brown.  There- 
upon a  special  execution  was  Issued,  and  the 
land  covered  by  tbe  mortgage  was  advertised 
for  sale.  At  the  appointed  time  it  was  of- 
fered for  sale  by  the  sheriff,  and  plaintiff  In 
execution,  by  its  attorney,  by  mistake  or  a 
claimed  mistake,  and  without  authority,  as 
is  claimed,  bid  therefor  the  sum  of  $8,000, 
which  was  very  much  more  than  the  amount, 
with  costs.  On  the  following  day  the  attor^ 
ney,  as  he  says,  discovered  the  mistake,  and 
Immediately  informed  the  sheriff  of  his  mis- 
oilcuiation  and  want  of  authority  in  the 
premises,  that  hts  client  would  not  make  the 
bid  good,  and  he  asked  tbe  sheriff  to  declare 
the  sale  a  nullity  and  to  resell  the  property. 
This  the  sheriff  did,  and  the  property  was 
again  put  up  and  resold  to  the  plaintiff  in  ex- 
ecution  for  something  like  $635.  Defendant 
GtKver  toamed  vt  the  bid  of  13.000  the  next 


day  after  It  was  made,  and  he  insisted  that 
the  sheriff  carry  out  the  sale,  and  compel 
plaintiff  to  make  Its  bid  good;  but  tbU  tbe 
sheriff  refused  to  do.  This  proceeding  is  in 
effect  an  attempt  to  hold  plaintiff  to  the  first 
bid,  and  to  recover  tbe  difference  between  It 
and  the  amount  of  plaintiff's  foreclosure 
Judgment,  on  the  theory  that  this  bid  was  ir- 
revocable, or  if  not,  that  the  sh^lff  had  no 
Just  grounds  for  setting  the  first  sale  aside 
and  for  refusing  to  hold  plaintiff  thereto. 

Code,  S  4033,  provides:  "When  the  purchas- 
er falls  to  pay  the  money  when  demanded, 
the  Judgment  holder  or  his  attorney  may  elect 
to  proceed  against  bim  for  tbe  amount;  other- 
wise the  sheriff  shall  treat  the  sale  as  a  nul- 
lity, and  may  sell  the  property  on  tbe  same 
day,  or  after  postponement  as  alMve  author- 
Izsed."  Under  this  statute  It  Is  quite  clear  we 
think  that  no  one  but  tbe  Judgment  holder  or 
his  attorney,  which  practically  means  tbe 
same  thing,  may  proceed  against  a  bidder  at 
execution  sale,  who  falls  to  pay  the  amount 
of  his  bid,  when  demanded.  If  neither  of 
these  persons  do  so,  then  it  Is  the  duty  of  tbe 
sheriff  to  reeell  the  property.  This  is  a  wise 
provision,  for  tbe  Judgment  creditor  should 
not  be  held  liable  for  the  results  of  a  lawsuit 
which  he  does  not  authorise  or  care  to  under- 
take Moreover,  the  sheriff  should  not  be 
required  to  employ  counsel  to  enforce  any  bid 
which  may  be  made  and  aft^wards  withdrawn. 
Again,  he  should  not  be  made  liable  for  a  mis- 
take In  Judgment  as  to  the  responsibility  of 
bidders.  Wisely,  we  think,  this  matter  was 
left  with  the  holder  of  the  Judgment  But, 
If  wrong  in  this,  tbe  sheriff  undoubtedly  has 
some  discretion  in  the  matter.  For  reasons 
which  appear  good  and  satisfactory  to  him, 
he  may  refuse  a  bid,  or,  having  accepted  It, 
be  may  before  the  transaction  is  closed  re- 
pudiate the  same  or  authorize  Its  vrithdrawal 
and  resell  tbe  property.  That  our  construc- 
tion of  tbis  statute  is  correct  see  Reese  v. 
Bobbins,  ei  Iowa,  282,  1  N.  W.  Ei40;  Fuson  v. 
Ins.  Co.,  53  Iowa,  609,  6  N.  W.  7;  Harpham  v. 
Worthlngton,  100  Iowa,  813,  69  N.  W.  535; 
Bradley  v.  Geo.  Ohalloner^a  Sons  Co.,  108  lU. 
App.  618;  BlBbee'B  Lessee  t.  Hall,  S  Ohio, 
449. 

Appellant's  counsel  seem  to  think  that  the 
case  is  ruled  by  Downard  v.  Crenshaw,  49 
Iowa,  299.  But  a  reading  of  that  decision 
will  show  that  It  Is  distinguishable.  In  that 
case  the  ofi3cer  did  nothing,  except  to  make 
a  return  of  the  facts  Into  court  He  did  not 
'  consent  to  the  withdrawal  of  the  bid,  nor  did 
he  resell  the  property.  Under  such  a  record 
we  bel(t  that  a  second  execution  and  sale  was 
unauthorized  and  invalid.  This  distinction  is 
pointed  out  in  the  Reece  Cbse,  supra,  and  also 
In  the  Harpham  Case.  Some  language  used 
In  the  opinion  in  the  Downard  Case  seems  to 
support  appellant's  contention;  but  it  is  pure 
dictum,  and  was  In  no  way  essential  to  tbe 
conclu^on  reached. 

Aside  from  this,  there  are  several  reasons 
why  defendant  Cooper  Is  not  oititled  to  tbe 


Digitized  by 


Xowi^ 


8TATB  T.  JACKSON. 


61 


relief  prayed  t<a  by  blm.  He  was  not  on- 
titled  to  any  orerplns  until  otb«  llena  against 
tbe  propoty  were  paid.  That  there  were 
such  llena  is  clearly  shown  and  practically  nn- 
d^pnted.  A^in,  fb»  land  consisted  of  100 
acres,  and  it  was  sold  In  bnik,  wi^ont  flrat 
being  subdlTlded  and  oifered  In  separate 
tracts.  Such  a  sale  was  suhject  to  be  set 
aside  on  proper  application,  and  the  bidder 
was  entitled  to  a  certlflcate  whldi  would  be 
tree  from  each  an  atta<^  Baiyd  t.  BlUa,  11 
lowa.  98.  Cooper  was  not  In  privity  to  the 
bid  made  by  plaintiff's  agent  and  attorney, 
and  is  In  no  position  under  the  tacts  disclosed 
by  this  record  to  Insist  upon  the  acceptance 
thereof.  This  was  primarily  for  tiie  shwifC 
If  he  negligently  or  purposely  failed  to  per- 
form bis  duty,  he  may  be  held  liable  to  the 
d<tfendant  Go<^>er  In  a  proper  action,  hot  there 
Is  no  sale  hare  to  be  «iforced,  except  the  last 
one  whltai  was  folly  consnmmated  before 
this  action  was  commenced. 

It  may  be,  as  comisel  contends,  that  equity 
treats  that  as  done  whidi  ous^t  to  have  been 
done;  but,  u  something  else  was  In  fact  done 
In  tltt  instant  case,  pnrsnant  to  a  statnte  au- 
thorising It,  there  is  no  room  for  the  applica- 
tion of  this  maxim.  We  do  not  say  that  an 
execution  debtor  or  his  assignee  may  not  in  a 
proper  case  bring  action  to  enforce  a  sale  on 
execution;  but  this  is  not  one  of  the  cases 
where  he  may  do  so.  The  sherlflt  was  an 
agent  for  the  defendant  Cooper,  as  well  as 
for  tbe  other  parties,  and  he  In  Tlrtue  of 
statutory  authorl^  treated  the  bid  and  sale 
as  a  nullity,  and  so  reported  to  the  court  As 
he  could  not  have  raiforced  the  hid,  neither 
may  the  defendant  Cooper.  A  numl)er  of 
respectable  authorities  hold  that  in  no  event 
may  an  execution  defendant  bring  action  to 
enforce  a  bid  at  sheriff's  sale.  See  People  t. 
Stelle,  103  IlL  467;  Adams  t.  Adams.  4  Watts. 
100;  Galpln  t.  Lamb,  29  Ohio  St  S29;  Arm- 
strong T.  Vroman,  11  Minn.  220  (Gil.  142),  83 
Am.  Dea  81 ;  Laverty  v;  Chamberlain,  7 
Blacfcf.  (Ind.)  B66;  Freeman  t.  Husband,  77 
Pa.  389;  Roberts  t.  Westbrook,  1  Cold.  (Tenn.) 
115;  Bnrbank  t.  Dodd  (Or.)  4  Pac.  303.  To 
the  contrary  vide  Mebnln  T.  Ambrose,  131' 
Gal.  081,  63  Pac.  1084,  64  L.  R  A.  272;  How- 
ison  T.  Oakley,  118  Ala.  216,  23  South.  810.  A 
few  of  the  coses,  holding  to  the  afflrmatlTe 
are  In  states  baring  tbe  reformed  procedure, 
while  some  of  them  are  not  We  need  not  st 
this  time  decide  wh\cb  is  the  proper  rule  for 
this  state,  as  the  sheriff  under  our  statute 
had  the  undoubted  right  under  the  showing 
here  made  to  treat  tbe  first  bid  as  a  nullity 
and  to  reodl  the  property.  When  he  did  this, 
tiitfe  was  no  other  bid  to  enforce. 

Defendant  did  nothing  in  reliance  upon  the 
first  bid,  and  there  are  no  elements  of  estoppel 
in  tbe  case.  He  Is  seeking  a  mere  technical 
advantage,  and  we  are  disposed  to  agree  with 
tbe  trial  court  In  Its  finding  that  the  sheriff 
had  authority  under  the  circumstances  shown 
to  accept  tbe  withdrawal  of  the  first  bid  as 
having  been  made  through  mistake  and  with- 


out authority,  and  to  resell  the  pfoperty.  If 
tiie  Btatnte  heretofore  quoted  Is  to  be  givn 
any  effect,  and  it  must  cwtalnly  be  regarded 
OS  controlling,  for  tbe  entire  matter  Is  stat- 
utory. It  follows  that  the  sheriff  had  aufiiOT- 
It7  to  fflsregard  the  first  bid  and  to  res^  as 
he  did. 

It  Is  contended,  howev^,  that,  as  plaintiff 
did  not  paj  the  costs  of  the  first  sale,  it  Is  In 
no  position  to  rescind.  As  the  propaty  was 
resold  under  the  first  executlou,  and  there  was 
no  readvertteement,  we  do  not  know  what 
costs  there  could  have  been  which  were  made 
unavailing.  True,  In  some  of  the  cases  dted 
in  nppport  of  tills  (pinion  ttie  costs  were  p^d, 
but  this  was  not  regarded  as  controlling.  And 
we  may  say  that  there  may  be  cases  where 
the  costs  ^ould  be  paid  as  a  condition  to  the 
annulment  of  the  bid ;  as,  tor  example,  where 
the  first  sale  Is  set  aside  and  a  new  UU  of 
costs'  Is  made  In  ordw  to  effectuate  a  sole. 
But  In  this  cas^  the  plaintiff  bdng  a  pur- 
chaser at  its  own  sale  xamHex  a  Judgment  in  ite 
favor,  it  was  not  bound  to  pay  the  costs  In 
order  to  get  rid  of  ite  bid.  Defendant  Ooop« 
might  easily  have  protected  himself  by  hiil- 
dlng  at  the  second  sale.  His  counsel,  as  we 
understand  It,  was  present  at  that  sale^  bat 
he  made  no  bid.  Moreovw.  defendant  Cooper, 
as  the  liolder  ct  the  equity  of  redemption. 
couUl  easily  have  protected  himself  by  re- 
deeming. He  Is,  as  It  appears  to  us,  seeking 
to  take  advantage  of  a  mere  technicality. 
There  are  no  equities  In  his  favw,  and  the 
decree  must  h^  and  It  Is,  afilrmel 


STATE  V.  JACKSON. 
(Supreme  Court  of  Iowa.  Oct  18,  1906.) 

1.  FAun  Pbbixnsis— iNDionnHT— Alleqa.- 
Tions. 

An  Indictment  for  obtaining  cattle  by  false 
representations  moat  allege  the  ownership  of 
the  cattle  so  obtained. 

[Ed.  Note. — -For  cases  In  poiot,  see  vol.  28, 
Cent  Dig.  False  Pretenses,  St  42,  43.] 

2.  Sahb— Cebtaintt  of  Axlkoations. 

An  indictment  charging  d^endant  with 
having  obtained  by  false  representations  "about 
180  head  of  cattle,"  which  were  reasonably 
worth  "about  $15,000."  is  not  sufficiently  cer- 
tain In  its  description  of  the  cattle  or  stata- 
ment  of  their  value. 

8.  Cbiminai.  Law  —  Appeal  —  Habulebs 

Ebbob. 

Where  an  Indictment  was  Insufficient  to 
sustain  a  conTlction,  so  that  defendant,  had  he 
been  convicted,  would  have  been  entitled  to  a 
discbarge  on  motion  In  arrest  the  state  was 
not  prejudiced  by  erroneous  rulings  made  dur- 
ing the  course  of  tbe  trial. 

4.  SAMB-EhriDENOB— Motives  or  Prosecutob. 

While  the  motives  and  purpose  of  the 
prosecuting  witness  in  instituting  the  prosecu- 
tion may  be  shown  for  the  purpose  of  affecting 
his  credibility  as  a  witness  and  testing  the 
truth  of  his  testimony,  yet  his  motives  uiould 
not  be  considered  In  determining  ttie  guilt  or 
innocence  of  defei^ant 

5.  FAIfiS  PBHCEHSBS— iHSTBUCnONS. 

Wliere  the  alleged  false  pretenses  by  wbidi 
it  was  claimed  d^endant  obtained  cattle  on 
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credit  from  prosecutlne  witness  related  to  the 
amonnt  of  bu  indebtedneae,  a  diarge  that  de- 
fendant Bhonld'  be  acquitted  In  case  of  a  rea* 
Bonable  doubt  as  to  whether  or  not  proeecatiDg 
witness  buew  of  defendant's  indebtedness  be- 
fore be  delivered  the  cattle  to  him  was  pn^r. 
0.  Same— VBnuB— NBcsflUTz  of  Pboov— In- 
STBucnona. 

In  a  prosecution  for  obtaining  cattle  bj 
false  pretenses,  where  there  was  a  question  as  to 
the  place  of  delivery  of  the  cattle,  a  charge  to 
acquit  defendant,  unless  be  obtained  complete 
control  and  absolute  possession  of  the  cattle  In 
the  conn^  of  venne^  was  abstractly  proper. 

7.  Sauk  —  C^auoteb  ow  PuEnBnras  —  Ih- 

BTBUCTIONS. 

In  a  prosecution  for  false  pretenses,  a 
charge  that,  if  the  alleged  false  representations 
were  frivolous  and  would  not  be  calculated  to 
deceive  an  ordinarily  prudent  man  under  like 
circumstances,  defendant  should  be  acquitted, 
was  abstractly  incorrect. 

[Ed.  Note. — For  cases  In  point,  see  voL  23, 
Cent  Dig.  False  Pretenses,  H  ^  18,  14.] 

8.  8aub— InsTBCcnonB. 

In  ft  prosecution  for  false  pretenses,  where 
die  court  chaq^d  to  acquit,  if  the  jury  enter- 
tained any  reasonable  doubt  as  to  whether  pros- 
ecutor knew  of  defendant's  lodebtednesa  (con- 
cerning which  the  representations  were  made) 
before  be  delivered  the  proper^  to  defendant, 
a  requested  charge  that,  if  defendant,  for  the 
purpose  of  fraudulentiy  obtaining  the  prop- 
erty, told  prosecutor  that  he  was  not  in  debt, 
and  prosecutor  believed  the  statement  and, 
relying  thereon,  was  induced  to  oart  with 
his  property  to  defendant,  and  defendant's 
statement  was  false  and  known  to  him  to  be 
such,  and  was  made  with  Intent  to  defrard 
prosecutor,  the  fact  tliat  prosecutor  had  pre- 
viously luard  thftt  defendant  was  in  debt 
woold  not  predttde  a  eouTlction,  should  have 
been  given. 

9.  SAifs  —'BviDBHOB  —  BTAmunn  or  Ds- 

RNDANT. 

In  a  prosecution  for  obtaining  oropert?  tr 
false  pretenaea  by  defendant  as  to  hii  indebted- 
ness, statements  made  by  defendant  aa  to  what 

Eroperty  was  included  in  mortgages  made  by 
im  were  admissible,  and  were  not  subject  to 
the  objection  that  they  were  not  Che  beet  evi- 
dence. 

10.  BviDBifOK  —  Pabol  EviDinoB  Ruu  — 
Idbrtifioatioh  or  Mobtoaubd  Pbopebtt. 

■  Parol  evidence  Is  admissible  to  identify 
personal  property  covered  or  Intended  to  be 
covered  by  a  mortgage. 

[Ed.  Note.— For  eases  In  point,  aee  toL  30, 
Cent.  Dig.  Evidence,  t  2127.] 

11.  FaUB    PBETBNSBS  —  EVIDXNCI  —  PBOriTB 

or  Tbahsaction. 
In  a  prosecution  for  obtaining  cattle  by 
false  pretenses,  evidence  that  by  reason  of  the 
advance  In  the  price  of  com  defendant  did  not 
make  as  much  on  the  cattle  purchased  by  him 
as  he  had  expected  to,  and  that  some  of  the 
cattle  died  after  he  received  them,  was  Inad- 
missible. 

12.  EIVIDBNCB— TaLUI  OT  PrOPBBTT. 

The  price  at  which  property  sold  bat  a 
short  time  before  the  time  in  controversy  Is 
aome  evidence  as  to  Its  value,  and  may  be 
brought  out  on  cross-examination  of  a  witness 
who  testified  to  the  value  of  the  property. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  {{  271.  272,  1216.] 

13.  Criminal  Law  —  Appeal  —  DiapoamOK 
or  Caubb. 

On  the  state's  appeal  in  a  criminal  case, 
the  Supreme  Court  con  merely  announce  the 
law  for  the  future  guidance  of  trial  oourtSi 


and  cannot  reverse  the  case  for  en'oneous  rul- 
ings madf  by  tile  trial  court. 

[Ed.  Note.— For  cases  in  point  see  voL  15, 
Cent  Dig.  Criminal  Iaw.  i  2612.] 

Appeal  from  District  Court  Jasper  Oonnty ; 
W.  O.  Clements,  Judge 

The  state  appeals  from  a  rerdlct  of  not 
gallty  and  a  Judgment  dismissing  an  In- 
dictment against  the  defendant  for  the  crime 
of  obtaining  property  by  false  pietenses. 
Affirmed. 

Charles  W.  Mnllan,  Atty.  Gen.,  lAwrence 
De  Orafl,  Asst  Atty.  Qen.,  P.  Bl  Cragan. 
Co.  Atty.,  and  W.  A.  Spurrier,  for  the  State. 
Smyth  ft  Smith,  amid  cnrlse. 

DEEMER,  J.  The  Indictment  charged  de- 
fendant with  having  obtained  from  one  Har- 
rah,  by  certain  false  and  frauduloit  repre- 
sentations, "about  180  tiead  of  cattle  on 
credit"  which  were  reasonably  worth  **about 
$16,000,"  and  for  which  be  agreed  to  pay 
"about  $15,00a"  Although  no  attack  was 
made  nptm  tibia  Indicbnent  In  tbe  court  be- 
low, It  Is  manifestly  defectlTe.  It  nowhere 
charges  or  alleges  tbe  ownersblp  of  the  cat- 
tle, whidi  Is  required  In  this  state,  as  well 
as  In  many  other  Jurisdictions,  See  cases 
dtad  In  8  Bncy.  Plead,  ft  Frac.  pp.  877,  87& 
IdtoreoTW,  tbe  descrlptlm  of  the  cattle  taken 
as  "about  180  head,**  of  tbe 'value  of  "about 
$16,000"  la  not  In  our  opinion  fluffldently 
ccrtataL  "Cattle"  Is  a  generic  tarn,  and 
may  embrace  a  number  of  animals  and  dlf- 
tenat  Unda  of  sto^;  and  the  qnailfyli^t 
W(vd  "about"  leaves  it  distinctly  oncertaln 
aa  to  tbe  number  of  anilnals  and  the  kind 
received  tbe  defendant  Tba  value  and 
price  of  the  animals  is  akw  uncertain.  Red- 
numd  V.  State.  8S  Ohio  St  81.  Again,  tbe 
ne^tlon  of  the  truth  of  ttie  alleged  rqjve- 
sratatlons  was  not  In  accord  with  estab- 
lished principles  of  criminal  pleading.  Me- 
Claln's  Grim.  Law,  I  702.  Had  def^dant 
been  convicted,  be  could  have  raised  these 
objections  by  motion  in  arrest  of  Judgment, 
and  the  trial  court  would  have  been  compelled 
to  discharge  him ;  so  that  In  any  event  no 
prejudice  resulted  to  tbe  state  from  any 
erroneous  rulings  which  may  have  been  made 
by  the  trial  court  during  the  course  of  the 
trial.  We  might  very  well  refuse  to  consider 
the  case  further ;  but  as  the  Attorney  Gen- 
eral has  prosecuted  tbe  appeal  In  order-  that 
certain  proposlUons  of  law  may  be  consid- 
ered and  settled,  we  shall  review  sucb  rul- 
ings as  seem  to  be  of  Importance. 

2.  There  was  a  question  regarding  the 
good  faith  of  tbe  prosecutor  in  luBtitutiug 
and  pressing  these  proceedings,  and  the  trial 
court  Instructed  as  follows :  "Tou  are  further 
Instructed  that  It  Is  Improper  to  use  the 
criminal  laws  of  the  state  for  tbe  purpose 
of  serving  private  ends ;  and  in  this  con- 
nection you  are  advised  that  in  determining 
tbe  guilt  or  Innocence  ot  tbe  defendant^  yoo 
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■re  at  Iflwrty  to  consider  whether  the  prose- 
cation  is  conducted  for  the  pnrpose  of  vin- 
dicating the  criminal  laws  of  the  state,  or 
for  the  collection  of  a  debt  claimed  to  be  due 
from  the  defendant  to  the  prosecuting  wit- 
ness, Albert  Harrah."  The  state  vigorously 
contends  that  this  instruction  was  a/id  is 
erroneous ;  and  with  this  contention  we  are 
emstralned  to  agree.  The  offense,  If  there 
was  one,  was  against  the  state,  and  not 
against  any  particular  Individual ;  and  the 
guUt  or  Innocence  of  one  accused  of  crime 
Is  not  to  be  determined  from  the  motives  or 
purposes  of  any  of  the  witnesses  for  the 
stata  Donohoe  t.  State,  69  Ark.  376,  27 
S.  W.  226;  People  v.  Wleger,  100  Cal.  362, 
34  Pac.  828;  People  v.  Henssler,  48  Mich. 
49,  11  N.  W.  804;  McClaln's  Crlm.  Law, 
S  659  et  seq.  Of  coarse,  the  motive  of  the 
prosecuting  witness,  or  of  any  other  wit- 
ness for  that  matter,  may  be  shown  for  the 
purpose  of  testing  his  credibility,  etc.;  but 
the  guilt  or  Izmocence  of  one  accused  of 
crime  does  not  depend  primarily  upon  the 
motive  of  the  prosecutor.  It  frequently  bap- 
pens  that  the  prosecutor  is  not  acting  from 
the  purest  of  motives.  He  may  be  smartliw 
from  the  wrong  done  bim,  and  have  little 
thought  of  vindicating  the  majesty  of  the 
law.  But  this  is  not  reason  in  itself  for 
saying  that  the  accused  is  Innocent  of  the 
of  the  charge  made  against  him.  So  that, 
even  though  the  prosecutor  In  this  case  may 
have  instituted  the  proceedings  for  the  pnr^ 
pose  of  collecting  a  debt,  the  defendant  may 
nevertheless  have  been  guilty  of  tt?e  offense 
charged  against  him;  and  he  should  not  be 
allowed  to  shield  Umself  behind  any  un- 
wcMtby  motives  ent^tatned  by  the  prose- 
cuting witness.  It  goes  without  saying  that 
everything  tending  to  show  the  Interest,  mo- 
tive, and  purpose  of  the  prosecutor  may  be 
shown  for  the  purpose  of  affecting  his  cred- 
ibility BS  a  witness  and  testing  the  truth  of 
his  testimony;  but  the  ultimate  question  of 
guilt  or  Innocence  should  not  be  made  to 
•  d^Mnd  npon  whether  or  not  the  prosecution 
was  institnted  for  the  purpose  of  collecting 
a  (\gbt.  Except  as  stated,  the  motive  of  the 
proeecntcw  Is  Immaterial.  McQuade  v.  Col- 
lins, 03  Iowa,  22,  61  N.  W.  218;  State  v. 
Dononm,  61  Iowa,  278,  16  N.  W.  130.  In 
the  case  last  dted  It  Is  said :  "If  defendant 
committed  the  crime  ot  which  be  was  char- 
ged. It  wnM  the  dnty  ot  the  Jury  to  ccmvlct 
him,  without  regard  to  the  motlTes  which 
led  to  bla  jwosecutUaL" 

The  trial  court  was  undoubtedly  led  into 
giving  the  Instruction  complained  of  because 
of  some  language  found  In  State  v.  Rivers, 
08  Iowa,  102,  12  N.  W.  117,  43  Am.  Bep. 
112,  and  It  must  be  confessed  that  thoe 
Is  warrant  for  such  a  diaige  In  that  opinion. 
However,  what  waa  said  in  that  case  bad 
reference  primarily  to  the  admissibility  ot 
certain  testimony  tending  to  show  the  nw- 
tlves  of  the  iffosecntor.  As  said  In  that 
Ofibam^  audi  caste  as  Ada  *WuHild  be  sifted 


to  the  bottom,**  and  nothing  which  tends 
to  show  that  the  lurosecutor  was  using  the 
criminal  law  to  enforce  the  collection  of  a 
debt  should  be  kept  from  the  consideration 
of  the  Jnry.  But  this  is  quite  a  different 
proposition  from  the  broad  statement  that 
the  motive  of  the  prosecutor  Is  alone  suffi- 
cient to  justify  an  acquittal,  or  that  it  has 
a  direct  bearing  upon  the  guilt  or  innocence 
of  the  accused.  In  so  far  as  the  case  is 
an  authority  for  the  proposition  that  such 
fact  should  be  considered  as  bearing  directly 
upon  the  guilt  or  Innocence  of  the  accused 
— that  Is  to  say,  that  It  alone,  may  be  con- 
sidered sufficient  to  justify  an  acquittal — It 
Is  overruled.  What  we  now  hold  Is  that 
such  matters  are  admlsatble  In  evidence,  and 
proper  to-  be  coni^dered  In  weighing  tlie 
testimony  of  the  prosecuting  witness,  and 
In  determining  as  to  whether  or  not  he  was 
in  fact  deceived  as  claimed,  or  Is  simply 
smarting  from  the  effects  of  an  ImproTid^t 
sale.  The  distinction  between  such  a  rule 
and  the  one  given  by  the  trial  court  in  the 
instruction  complained  of  Is  manifest.  The 
instruction  should  not  have  been  given. 

8.  In  another  instruction  the  trial  court 
s&ld:  "If  you  entertain  any  reasonable  doubt 
as  to  whether  or  not  Mr.  Harrah  knew  of  Mr, 
Jackson's  indebtedness  before  he  delivered 
the  possession  of  the  cattle  to  Mr.  Jacksra, 
then  you  must  acquit  the  defendant"  Assum- 
ing that  the  r^reeentations  said  to  have  been 
made  by  the  defendant  related  to  the  amount 
of  bis  Indebtedness,  as  we  must  for  the  pur- 
poses of  our  present  Inquiry,  this  instruction 
was  undoubtedly  correct;  for,  if  the  prose- 
cutor knew  of  the  falsity  of  the  alleged  state- 
ments before  he  parted  with  the  possession  of 
his  property.  It  is  manifest  that  he  was  not 
defrauded  thereby.  We  shall  not  undertase 
to  review  the  evidence 'to  see  whether  or  not 
the  instruction  was  justified,  as  such  appeals 
as  this  are  not  for  that  purpose,  but  to  settle 
questions  of  law. 

Other  InstructloQS  are  complained  of,  be* 
cause  they  have  no  support  in  the  evidence, 
and  because  they  applied  the  doctrine  of 
reasonable  doubt  to  specific  detailed  facts. 
These  we  shall  not  consld»,  for  reasons  al- 
ready suggested,  and  f<»-  the  further  reason 
that  the  detailed  facts  referred  to  were  ulti- 
mate and  essential  facts  necessary  to  be  estab- 
lished to  warrant  a  conviction. 

4.  Thm  was  a  question  in  tiie  case  as  to 
where  the  cattle  were  delivered;  that  Is  to 
•ay,  whether  In  this  state  or  In  Nebraska,  and 
the  trial  court  Instructed  "that,  unless  the 
jury  find  beyond  a  reasonable  doubt  that  de- 
fendant obtained  complete  contrtd  and  abso- 
lute possession  of  the  cattle  In  Questlra  in 
Sagpec  county,  Iowa,  they  must  acquit  him." 
Other  Instructions  of  like  Import  were  givrai. 
Abstractly  couBldered,  tbeae  InstmcUtms  were 
correct   Stete  v.  Anderson,  47  Iowa,  142. 

In  another  Instruction  the  court  said:  "If 
you  find  that  such  alleged  false  represente* 
tlons  were  frivolous,  and  would  not  be  calcn- 
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lated  to  deceive  an  ordinarily  pmdent  man 
under  like  clrcnmatances,  then  It  would  not 
be  such  a  pretense  as  the  criminal  law  would 
notice,  and  In  that  event.  If  you  so  find,  yoa 
should  acquit  the  defendant"  This  an- 
nounced an  Incorrect  proposition  of  law.  It 
may  be  that  it  was  without  prejudice  to  the 
state,  for  the  reason  that  Harrab  was  a  man 
of  ordinary  prudence,  and  that  It  was  the 
equivalent  of  saying  that  Harrah  must  have 
been  In  fact  deceived,  and  that,  being  a  mau 
of  ordinary  prudence  and  care,  the  represen- 
tations did  not  deceive  him  if  they  were 
frivolous.  But  the  Instruction  as  an  abstract 
proposition  of  law  Is  wrong,  and  cannot  be 
sustained.  State  v.  Fooks,  66  Iowa,  198,  21  N. 
W.  661;  State  v.  Montgomery,  56  Iowa,  196, 
9  N.  W.  120.  An  Instruction  asked  by  the 
state  and  reading  as  follows  should  have  been 
given:  "If  you  And  that  the  said  Albert  Har- 
rah had  heard  that  defendant  was  largely  in 
debt  before  the  defendant  obtained  the  cattle 
from  the  said  Harrah,  and  that  thereafter, 
and  for  the  purpose  of  obtaining  said  cattle 
fraudulently,  the  defendant  told  the  said  Al- 
bert Harrah  that  be  was  not  In  debt,  and  that 
the  said  Albert  Harrah  believed  the  statement 
of  said  defendant  at  said  time  that  the  de- 
fendant was  not  In  debt,  and  that  said  Albert 
Harrah  believed  said  statements  of  said  de- 
fendant  at  the  time,  and  relied  upon  the  same, 
and  so  relying  upon  them  was  induced  to  part 
with  said  cattle  to  the  d^endant,  and  that  the 
said  statement  of  said  defendant  that  he  was 
out  of  debt  was  false,  and  known  to  him  to  be 
false  at  the  time  made,  and  was  made  by  de- 
fendant with  the  Intent  and  design  to  de* 
fraud  the  said  Albert  Harrah.  then  you  are 
told  that  the  fact  that  Albert  Harrab  bad 
heard,  prior  to  the  time  said  statemrat  waa 
made  by  defendant  that  he  was  out  of  debt 
(If  def«idant  made  said  statement),  that  said 
defendant  was  in  debt,  would  not  preclude  a 
conviction  In  this  case."  This  was  the  con- 
verse of  the  one  given  by  the  court  to  which 
we  have  already  made  reference,  and  In  fair- 
ness to  the  state  It  should  have  been  given. 
There  seem*  to  hare  beea  evidence  to  sap- 
povt  It. 

5.  The  state  offered  to  prove  statements 
made  by  the  defendant  as  to  what  property 
was  Included  in  certain  mortgages  made  by 
him.  The  court  sustained  an  objection  to 
this  testimony  on  the  ground  that  It  was  not 
the  best  evld^ice.  Manifestly  this  ruling 
was  wrong.  The  matter  Inquired  about  was 
d^endant's  statements,  and  not  the  contents 
ot  the  mortgages.  Moreover,  parol  evidence 
is  admissible  to  Identify  personal  property 
covered  by  or  Intended  to  be  covered  by  a 
mmrtgage.  There  was  also  errw  In  permlt- 
tlng  defendant  to  prove  that  by  reason  of  the 
advance  In  the  price  of  com  he  did  not  make 
as  much  on  the  cattle  purchased  by  him  of 
Harrah  aa  he  bad  e33;>ected  to.  and  that  after 
receiving  the  cattle  s<mie  of  them  died.  On 
examination  in  dilef  dtfendant  placed  a  value 
on  aome  of  bU  proyerty;  ami  on  croH-ezaiif 


Inatlon  he  was  asked  as  to  what  he  bad  paid 
for  it  but  a  short  time  before.  The  trial 
court  would  not  permit  him  to  answer.  This 
ruling  was  erroneous.  The  price  at  which 
proper^  sold  but  a  short  time  before  the  time 
In  controversy  was  some  evidence  as  to  Its 
value,^and  was  a  proper  matter  to  be  brought 
out  on  cross-examination. 

Other  matters  need  not  be  considered,  as 
they  have  each  been  passed  upon  many  times 
by  this  court  As  already  indicated,  there 
were  some  erroneous  rulings  made  by  tbe 
trial  court  which  would  cause  a  reversal  if 
this  were  a  dvil  case;  but,  as  it  is  a  criminal 
one,  we  can  do  no  more  than  announce  the 
law,  for  the  future  guidance  of  trial  courts. 

The  judgment  must  In  ai^  evmt  stand 
affirmed. 


STATE  V.  DRAKE. 
(Supreme  Court  of  Iowa.  Oct  18,  1905.) 

1.  WlTMBSS— BZAHmAXIOH— Lbuuho  Qukb- 

TION8. 

Rulings  OQ  leading  questions  propounded 
to  a  witness  on  direct  examination  are  within 
tbe  discretion  of  tbe  court  and  ore  not  revers- 
ible error,  unless  tliere  Is  a  dear  abuse  of  dis- 
cretion. 

[Bd.  Note.— For  eases  Injx^t,  see  vol.  OD. 
Gent  Dig.  Witnesses,  H  TdSTssf.] 

2.  Saub  —  OHiLDBXn  AUD  Cmwiujrq  Wit- 

nESSKB. 

Where  a  witness  U  young,  or  Is  laboring 
under  aubarrassm^t  or  is  lacking  1&  compre- 
hension of  the  questions  propounded,  or  is  un- 
willing t\  sive  the  information  sought  it  is 
proper  to  allow  leading  questions. 

[EkL  Note. — ^For  eases  in  point  see  vol.  50, 
Cent  Dig.  Witnesses,  fit  847,  84&] 

8.  CaiuiiTAX  Law— Tbial  —  Rbpbimawp  or 
Attobnet— Essos. 
Where,  in  the  examination  of  a  witness  on 
a  trial  for  crime,  the  court  ruled  on  the  pro- 
priety of  asking  certain  questions,  and  counsel 
for  accused  p^slsted  in  attempting  to  override 
tlie  ruling,  a  wsming  to  ooansel  that  on  fur- 
ther provocatlm  he  would  not  be  allowed  to 
proceed  with  the  examination  of  the  witness  Is 
not  prejudicial  to  the  accused,  requiring  a  re- 
versal of  a  judgment  of  conviction. 

4.  Baics— AsomiKirr  or  ConNSBX» 

The  court  will  not  control  the  argument  of 
the  prosecuting  attorney  to  tbe  Jury  m  a  crim- 
inal case,  beyond  requiring  him  to  keep  with- 
in the  record  and  to  abstain  from  inflammatory 
appeals  to  prejudice. 

5.  SEDuonon— ElViDBnoB— PsouiSB  or  Mak- 
biaoe. 

Evidence  on  a  trial  for  seduction  examined, 
and  held  to  Justify  a  finding  that  the  prosecu- 
trix yielded  to  accused's  deBlree  through  bis 
promises  to  marry  her,  authorizing  a  coniietlon. 

6.  Sahb— Chabacteb  or  Pbosbciitbix. 

Evidence  on  a  trial  for  seduction  examined, 
and  held  to  support  a  finding  that  prosecutrix 
was  of  chaste  character  at  tbe  tinia  accused  had 
sexual  intercourse  with  her,  authorising  a  con- 
viction. 

7.  Bamb— BuBDBiT  or  Paoor. 

A  defendant,  on  trial  for  seduction,  has  the 
burden  of  overcoming  tbe  presumption  of  the 
prosecutrix's  chastity  mior  to  the  time  ot  the 
alleged  seduction  by  ustlmony  on  which  the 
jury  may  rely. 

[Ed.  Note.— For  cases  In  ifoiat,  see  roL  4S^ 
Cmt  Dig.  BeduetloD,  I  OTJ 
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Appeal  from  District  Conrt.  WInneshelk 
Ctounty;    L.  E.  Fellows,  Judge. 

The  defendant  was  conTicted  of  seduction, 
and  appeals.  AflSrmed. 

•E.  R.  Acres,  for  appellant.  Charles  W. 
Mnllan,  Atty.  Gen.,  and  U  DeGrafE,  Aast 
Attr.  Gen.,  for  the  Stata 

WEAYEB,  J.  1.  It  is  first  argued  that 
the  trial  court  erred  to  the  defendant's 
prejudice  In  permlttlnff  the  prosecuting  wit- 
ness to  answer  leading  questions  propounded 
by  the  county  attorney,  and  In  sustaining 
the  state's  objection  to  oilier  leading  ques- 
tions propounded  by  defendant's  counsel  to 
witnesses  testifying  In  his  behalf.  The  ad- 
mission and  exclusion  of  answers  to  leading 
questions  are  matters  pecidiarly  within  the 
discretion  of  the  trial  court,  and  It  la  only 
upon  a  cl»r  showing  of  abuse  of  such  dis- 
cretion that  the  ruling  will  be  held  rererslble 
error.  Without  attempting  to  set  out  the 
record  presented  in  this  case,  we  have  to 
say  that  we  find  no  eVldence  of  any  abuse 
of  discretion  by  the  district  court  The 
pn^rlety  of  admitUng  leading  questions  de- 
pends largely  upon  tiie  witness  under  exam- 
ination. If  he  or  she  Is  yonng  or  inex- 
perienced, or  laboring  under  evident  timidly 
or  embarrassment  or  Is  apparently  lacking 
in  intelligent  comprdiension  of  the  questions 
propounded,  or  Is  unwilling  or  erasive  In 
glTlng  the  information  sought  it  Is  enttrely 
proper  to  allow  intwrogatorles  of  'Oils  char- 
acter. On  the  other  hand,  the  court  may 
well  sustain  objection  to  the  same  ques- 
UfHis  to  a  witness  In  whom  none  of  these 
characteristics  appear.  Manifestly  the  trial 
court  can  note  these  varying  drcumstancea 
Willi  far  greater  accuracy  and  discrimina- 
tion than,  we  can  possibly  do  in  an  examina- 
tion of  the  written  record,  and  we  sliould 
he  very  slov  to  Interfere  with  its  rulings 
In  reference  ttiereto. 

Ckimplaint  is  also  made  that  tbe  court  nn^ 
necessarily  and  improperly  rebuked  defend- 
ant's counsel  in  the  presence  of  the  Jury 
for  hla  persistence  in  leading  bis  witnesses 
In  spite  of  rqieated  adrerae  rulli^  We 
cannot  from  the  record  before  us  say  the 
-censure  was  unmolted.  It  is  tiiie  undoubted 
right  of  connsd  to  put  to  a  witness  such 
questions  as  in  good  fiiltb  he  may  believe  ad- 
mlssiU^  uid  to  have  a  proper  record  pre- 
served of  his  fflceptlons  to  adverse  rulings. 
But  vben  a  mlli^;  has  once  been  made  and 
record  secored.  It  la  the  duty  of  couisel  to 
rabmit  and  se^  hte  remedy  the  orderly 
methods  (tf  appeal.  If  be  Is  unwilling  to  do 
so,  and  persbits  In  attempting  to  override 
the  mllngs  against  blm,  he  is  In  no  position 
to  ccHiq)laln  if  his  coudnct  calls  forth  the 
expressed  disapprobation  of  the  court  In 
the  present  case  the  court  went  no  further 
than  to  warn  counsel  that  upqn  further  prov- 
ocation of  this  nature  he  would  not  be  al- 
lowed to  proceed  wittt  the  examination  of 
the  witness.  Th%  npitimaA  was  b^  no 


means  severe,  and  however  Irritating  it 
may  have  been  to  the  temper  of  the  counsel 
It  Is  Impossible  'U>  believe  that  the  interests 
of  his  cUeat  were  thereby  prejudiced. 

2.  The  appellant  charges  the  prosecuting 
attorney  with  misconduct  In  his  argument 
to  the  Jury,  but  we  think  the  complaint  is 
without  substantial  merit  The  prosecutor's 
address  was  sprinkled  somewhat  profusely 
with  terms  of  denunclatloo,  which  could 
have  been  omitted  without  detracting  from 
the  logic  of  his  argument;  but  It  is  not 
every  indulgence  In  lurid  ai^ument  on  {tart 
of  couoHel  which  will  afford  ground  for 
granting  a  new  trIaL  Were  It  otherwise 
few  convictions  would  stand  the  teat  of  ap- 
peal. Beyond  Insisting  Uiat  counsel  must 
keep  fairly  within  the  record  and  abstain 
from  Inflammatory  appeals  to  passion  and 
prejudice,  the  court  will  not  attempt  to  con- 
trol the  manner  and  method  of  his  argument 
to  the  Jury.  The  prosecutor  did  not  trans- 
gress the  limits  here  recognized,  and  the  ex- 
ception taken  by  the  ai^Uant  Is  not  well 
founded. 

8.  The  only  other  question  argued  by  coun- 
sel Is  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict  of  the  Jury.  It  Is  said  that 
even  if  It  be  conceded  that  defendant  Is  the 
father  of  the  child  bom  by  the  prosecuting 
witness,  there  Is  no  evidence  that  the  Inter- 
course was  obtained  by  him  through  the  use 
of  seductive  arts  or  promises.  The  record 
does  not  sustain  this  contention.  The  tes- 
timony tends  to  show  that  at  the  time  of  the 
alleged  seduction  the  prosecutiix  was  about 
17  or  18  years  of  age,  and  that  from  the 
time  she  was  15  years  old  the  appellant  was 
waiting  upon  her,  taking  her  out  to  ride,  ac- 
companying her  to  social  meetings,  and 
otherwise  manifesting  for  ber  more  than 
ordinary  r^ard  and  affection.  He  had  also 
mentioned  tlie  subject  of  their  marriage  and 
the  consent  of  her  parents  to  their  union. 
If  the  Jury  believed  the  state's  witnesses,  as 
they  had  a  right  to  do,  there  Is  abundant 
ground  for  the  conduMon  that  appellant 
led  the  prosecutrix  to  believe  that  be  de- 
aired  and  intended  to  marry  ber,  and  that  It 
was  through  these  arts  and  promises,  express 
and  implied,  that  she  yielded  to  his  desire. 
The  corroborating  testimony  was  also  suffi- 
cient The  facts  shown  are  quite  parallel 
to  those  appearing  In  State  v.  Lauderbedc 
M  Iowa.  268.  66  N.  W.  IBS,  in  which  a  con- 
viction was  sustained. 

In  further  support  of  bis  defmse  the  ap- 
pellant made  a  determined  effort  to  prove 
that  at  the  time  of  the  alleged  seduction  the 
prosecutrix  vas  already  of  unchaste  char- 
acter. And  indeed.  If  the  defendant  and 
his  witnesses  are  to  be  believed,  this  im- 
mature girl  was,  and  for  a  long  time  bad 
been,  a  harlot  of  tiie  most  astonisUng  vUe- 
ness  and  d^ravily.  Women  won  produced 
to  testify  to  words  and  acts  uptm  ber  part 
indicating  an  utter  -absence  of  any  sense 
of  virtue  OB  decency,  while  several  young 
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men  with  evident  pride  In  the  achleTement 
told  the  Jury  of  their  alleged  admission  to 
her  embraces.  In  the  very  nature  of  things 
even  a  rirtnona  woman,  whose  character 
Is  thns  assailed,  sometimes  does  no  more 
than  deny  the  speclflc  shameful  acts  with 
which  she  la  charged  and  offer  proof  of  her 
good  reputation  among  the  decent  and  order- 
ly members  of  the  community  where  she 
resides  and  Is  best  known.  This  the  prose- 
cntrlz  did,  and  It  Is  not  at  all  surprising  that 
the  Jury  should  have  accepted  the  truth  of 
the  showing  thus  made  by  her.  The  burden 
was  upon  the  appellant  to  overcome  the 
legal  presumption  of  her  prior  chastity,  and 
this  he  was  required  to  do  by  testimony  up- 
on which  the  Jury  could  rely  as  credible. 
The  women  who  appeared  as  witnesses 
against  the  prosecutrix  materially  weakened 
the  effect  of  their  own  testimony  by  the  very 
extravagance  of  their  statements,  and  by  their 
admission  that  with  full  knowledge  of  the 
extraordinary  depravity  which  they  Imputed 
to  her  she  was  freely  admitted  to  their  homes 
and  their  social  favor  up  to  the  time  of  the 
commencement  of  this  prosecution.  It  may 
also  be  remarked,  with  reference  to  the  male 
witnesses  above  referred  to,  that  so  long  as 
Juries  are  made  up  of  men  possessing  normal, 
moral,  and  Intellectual  qualities,  they  wlU 
rarely  allow  the  presumption  of  virtue  In 
woman  to  be  overcome  by  the  testimony  of 
any  number  of  witnesses  whose  story,  wheth- 
er true  or  false.  Is  a  confusion  of  their  own 
Infamy.  All  the  witnesses  were  before  the 
Jury,  and  it  was  for  the  latter  to  determine 
their  eredlblltty  and  the  weight  and  In- 
fluence which  should  be  accorded  to  tbelr 
several  statements  upon  the  stand. 

The  verdict  Is  not  without  adequate  sup- 
port, and  the  Judgment  anpealed  tiom  most 
be  anA  it  !■  affirmed. 


HBDDLESTON  et  al.  v.  STONER  et  aL 
(Supreme  Court  of  Iowa.   Oct  17,  1005.) 

1.  LARDLOKD    A.RD    TSNART  —  PftSSUUFTIVB 
T1B4.HCT— OCCUPAN  CY . 

One  merely  going  into  possession  of  the 
real  estate  of  another  Is  presumed  to  be  a  ten- 
ant, in  the  absence  of  evidence  to  the  contrary. 

[Ed.  Note.— For  cases  in  point,  see  vol.  ^ 
Cent.  Dig.  Landlord  and  Tenant.  {  40.] 

2.  Vksdob  uxd  PcacHASBK— Obal  Cohtkaot 
— Evukhcb— StTmcmffcr. 

On  the  issue  of  the  existence  of  a  parol 
contract  for  the  sale  of  land,  followed  by  pos- 
sessioD  by  the  purchaser  and  payment  of  the 
parcbase  price,  evidence  examined,  and  held  in- 
BoffiL'ieat  to  establish  the  contract. 

3.  Tbcstb  —  Express  Tbvst  —  Pabol  Evi* 

DE.NCE. 

In  the  absence  of  fraud  on  the  part  of  a 
grantee  in  a  deed  conveyiOK  real  estate,  an  ex- 
press trust  in  the  real  estate  existing  in  parol 
casaot  be  established. 

[Ed.  Note. — ^For  cases  In  points  see  vol.  47. 
CcBt.  Dig.  Tmsts,  i  IS.] 

4.  Sake— CoRsnucTivB  Tri'sts. 

Tha  bieaGk  9t  an  tzprssB  trust  to  hold  title 


for  another  Is  not  fraad  on  which  equity  will 
declare  a  constructive  trast 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Trusts,  I  148.] 

6.  ViRDOB  ANO  PUBCHASEB— PaBOL  CORTRApr 

— Possession — Subbendeb  or  Rights  Ac- 

QUIBED. 

A  son,  shortly  after  bis  marrl&ge,  took  poe- 
session  of  his  father's  farm  and  conUnoeo  in 
the  occupancy  thereof  for  nearly  20  years,  until 
his  death.  There  was  no  written  agreement 
between  the  parties.  Bis  wife  continued  to  live 
on  the  land,  and  entered  into  a  lease  with  the 
father  whereby  he  leased  the  land  to  her  for  a 
year.  Subsequently  the  father  conveyed  to  the 
wife  a  life  estate  In  other  land,  with  remainder 
to  her  children.  The  wife  executed  an  agree- 
ment  to  the  effect  that  her  right  of  possession 
of  the  farm  riiould  terminate  on  a  ootaln  date. 
She  vacated  on  that  date,  and  took  possession 
of  the  land  conveyed  to  her  for  life.  After- 
wards she  acknowledged  a  payment  from  the 
father  pursuant  to  his  agreement,  and  siKoed 
an  instrament  reciting  that  the  payment  was 
In  full  of  all  sums  and  real  estate  coming  to 
her  from  the  father.  Held,  that  the  wife  was 
precluded  from  demanding  the  farm  under  an 
alleged  parol  contract  of  purchase  by  the  aoa, 
followed  by  posssssion^nd  payment  of  the  pur* 
chsse  price. 

Appeal  trom  District  Court,  Iowa  County ; 
O.  A.  Bylngton,  Judg& 

Action  In  equity  for  an  accounting,  etc. 
Hie  opinion  states  the  case.  The  trial  re- 
sulted In  a  decree  for  defendants,  and  plain- 
tiffs appeal.  Affirmed. 

Dutcher  &  Davis  and  Mllbm  Remley.  for 
at^ltants.  A.  E.  awlatiw  and  H.  J.  Wade, 
for  appelleea. 

BISHOP,  J.  The  plaintiffs  are  Maggie 
Heddleaton  and  her  children  by  her  first 
husband,  Cyrus  Stoner.  The  principal  de- 
fendant, John  Stoner,  was  the  father  of  said 
Cyrus.  The  marriage  of  Cyrus  and  Maggie 
took  place  in  1877,  and  at  the  ^time  the 
former  was  21  and  the  latter  19  yea'rs  of  age. 
Soon  after  the  marriage  they  went  to  live  on 
the  farm  Involved  in  this  controversy,  there- 
tofore owned  and  the  titie  to  which  was  in 
said  John  Stoner,  and  so  continued  in  posses- 
sion down  to  January,  1886,  when  Cyrus  died 
It  is  conceded  that  no  writing  was  entered 
into,  but  It  is  the  allegation  of  plaintiffs  that 
possession  was  so  taken  under  and  by  virtue 
of  a  contract  of  sale  between  Cyrus  and  his 
father.  Before  his  death,  and  In  January, 
1896,  Cyrus,  bis  wife,  Maggie,  Joizilng,  ex- 
ecuted and  delivered  to  his  father,  said  John 
Stoner.  a  quitclaim  deed  of  the  farm.  It  ia 
the  substance  of  the  allegation  that  this  deed 
was  procured  by  fraud  and  without  considera- 
tion ;  that  defendant  John  Stoner  by  further 
fraud  has  obtained  possession  of  the  fama. 
and  has  since  sold  the  sanie  to  bis  codefend- 
ants!  Wherefore  the  accounting  la  asked. 
One  who  goea  into  poeacsslon  simply  of  tin 
real  estate  of  auothw  la  presumed  to  be  a 
tenant,  In  the  absence  of  any  proof  to  rebut 
Bucb  presumptl(HL  The  proof  sought  to  be 
adduced  to  establish  the  contract  of  sale  here 
alleged  la  paymoita  made  to  ai^ly  tm  the 
pordiaaa  ^ico;  and  aJmlaalMia  claimed  to 
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bare  been  mad«  by  defendant  to  the  effect 
that  a  Bale  had  been  made  by  him  to  bla  son. 
As  In  the  nature  of  these  latter,  counsel  for 
ai^llant  also  rely  upon  the  circumstance  of 
the  taking  of  the  gnitclalm  deed.  Upon 
authority  of  Gbamberlin  t.  Robertson,  81 
Iowa.  406,  and  other  like  cases,  counsel  InalBt 
that  a  parol  contract  tor  tbe  purchase  of 
lands  may  be  proven  where  payment  Is  made, 
nr  possession  is  taken  thereunder.  There  will 
be  fonnd  no  one  to  dispute  the  proposition  of 
law  thus  advanced.  But  as  to  tbe  matter 
of  paym^ts,  'the  court  below,  with  the 
nitncBBCB  personally  present  before  it,  found 
that  the  evidence  did  not  bear  out  the  conten- 
tion as  made.  And  In  the  conclusion  reached 
we  are  dlspoeed  to  agree.  We  need  not  enter 
opou  any  detailed  discussion  of  such*evldence. 
What  baa  Just  been  said  Is  also  true  In  respect 
of  the  Texbal  admlssloiu  relied  iqion  as  bav- 
Ing  been  made  by  defendant. 

Kow,  wltbont  explanation,  the  taUng  of  the 
quitclaim  deed  might  well  be  looked  upon  as 
a  drcmnstance  indicating  that  John  Stoner 
at  least  ctnaidered  that  hia  son  bad,  or  might 
hare,  srane  Interest  in  the  property  other  than 
such  as  is  usually  possessed  by  a  mere  tenant 
But  tbe  court  was  warranted  In  finding  that 
during  tbe  years  of  his  occupancy  Cyrus  never 
asserted  title  to  the  property  as  against  his 
father:  that  the  relations  between  them  never 
assumed  a  form  higher  than  that  of  landlord 
and  tenant.  True,  Cyrus  made  some  im- 
provements on  tbe  place;  but,  on  tbe  other 
band,  it  would  seem  that  tbe  rental  charged 
him  was  nominal.  And,  quite  readily,  it  may 
be  Inferred  that  It  was  within  tbe  contem- 
plation of  each  that  at  some  time  the  father 
would  present  tbe  son  with  the  ownership  of 
tbe  property.  Coming  down  to  tbe  making  of 
tbe  deed,  it  appears  that  Cyrus  had  become 
flnandally  embarrassed,  and  bis  creditors 
were  clamoring  for  the  satisfaction  of  their 
demands.  In  this  situation  tbe  quitclaim 
deed  was  executed  and  delivered.  There- 
from It  is  not  unfair  to  conclude  that  tbe 
parties  were  apprehensive  that  an  attempt 
wSflbt  be  made  to  charge  the  land  with  tbe 
payment  of  Cyrus*  debts,  and  that  botb 
were  agreed  that  such  should  not  be  done. 
Be  this  as  it  may,  bowever,  no  fraud  or 
mlarqiresentatlon  Is  shown  on  the  part  of  the 
father,  and  eq>eclBlly  In  tbe  absence  of  such 
an  express  trust  In  real  estate  existing  in 
parol  cannot  be  established.  Code,  9  2918; 
Richardson  v.  Haney,  76  Iowa,  101,  40  N. 
W.  115;  Newls  v.  Topfer,  121  Iowa,  433.  96 
'S.  W.  905.  And  tbe  breach  of  an  express 
trust  to  hold  title  for  another  will  not  of 
itself  constitute  fraud  on  which  a  court  of 
equity  wlU  bnlld  up  a  construction  trust. 
Andrew  t.  Andrew,  114  Iowa,  ES24,  S7  N.  W. 
494. 

But;  aside  from  all  this,  we  think  Mrs. 
Heddleston  Is  In  no  position  to  Insist  upon  her 
present  matter  of  contrition.  After  the 
deatb  of  ber  husband  she  continued  to  live 
oo  tbe  fann.  In  April,  1887,  sbe  entered  tnto 


a  lease  In  writing  with  John  Stoner,  wheretKT 
tbe  latter  leased  to  her  tbe  premises  for  one 
year;  tbe  provision  as  to  rent  being  as  fol- 
lows: "Second  par^  to  have  all  the  lands 
will  produce  in  the  year  1897  to  maintain  her- 
self and  family,  except  so  much  as  will  pay 
for  the  promissory  note  held  by  the  first  party 
as  a  lien  on  said  crop  of  1897."  In  January, 
1898 — ^the  said  Maggie,  having  in  the  mean- 
time married  I>avld  Heddleston — tbe  said 
Jobn  Stoner  served  notice  In  writing  upon 
them  of  his  demand  for  possession  on  March 
1st,  according  to  the  terms  of  the  lease.  It 
appears  that  on  February  7th,  following,  an 
arrangement  was  entered  Into  under  which 
Jobn  Stoner  executed  and  delivered  an  Instru- 
ment conveying  to  Ma^e  Heddleston  a  life 
estate  In  certain  other  real  estate,  and  with 
remainder  over  to  ber  children.  As  part  of 
the  arrangement,  Stoner  executed  and  de- 
livered a  further  writing  in  which  tbe  real 
estate  conveyed  is  valued  at  $1,162,  and  It  Is 
then  recited  that  he  (Stoner)  agrees  to  p^  to 
said  Maggie  the  sum  of  $338 ;  of  such  amount 
$38  to  be  paid  at  once,  and  $800  "at  such  time 
as  she  may  desire  to  Invest  tbe  same  in  other 
real  estate."  While  the  subject  of  some  con- 
troversy, we  think  It  fairly  appears  also  that 
Maggie  and  her  husband  executed  an  agree- 
ment on  their  part,  in  substance  that  their 
tenancy  and  right  of  possession  of  the  farm  Is 
question  should  terminate  absolutely  on 
March  1,  1898,  wben  they  would  vacate  with- 
out further  notice.  They  did  vacate  on  that 
date,  and  went  to  live  on  the  lands  so  con- 
veyed to  Maggie  by  defendant  On  April  16, 
1902,  there  was  indorsed  on  tbe  writing,  ex- 
ecated  by  Stoner  as  above  stated  on  February 
7, 1898,  an  actoiowledgment  of  tbe  fall  sum  of 
money  In  said  writing  agreed  to  be  paid,  and 
reciting  that  the  said  payment  was  *in  foil 
of  any  and  all  sums  of  mon^  and  real  estate 
coming  to  me  from  said  John  Stoner  or  his 
estate,"  signed  by  "Maggie  Heddleston."  It 
Is  charged  that  fraud  also  entered  into  these 
transactions ;  at  least  that  they  were  ftaudu- 
leutly  brought  about  by  John  Stoner  to  enable 
blm  the  better  to  maidtaln  bis  claim  to  title  to 
tbe  farm.   But  the  allegation  tacks  ft>r  proof. 

Tbe  court  below  dismissed  tbe  petition,  and 
gave  decree  quieting  title  In  tbe  defendants. 
Tbe  decree  has  our  approval,  and  it  Is 
aflBrmed. 


8TATB  T.  CUMMINGS. 
(Supreme  Court  of  Iowa.  Oct  17,  19(K(.) 

1.  ABSAUI.T  Ann  BaTTEBT  —   INOICTUEITT  — 

SU  VFICIEN  OT. 

An  indictmoit  alleging.  Id  the  lanxuage  of 
the  statute,  that  defendant  did  nnlawfally,  wilt* 
fully,  maliciously)  and  with  specific  intent  then 
and  there  to  Innlct  great  bo>dily  injury,  make 
an  assanlt  upon  a  certain  person,  and  did  then 
and  there,  mtb  specific  intent  to  Infilct  a  great 
bodily  Injury,  strilm,  beat  abus^  and  otherwias 
maltreat  said  person,  Was  saffldent 

[Ed.  Note. — For  cases  in  point  ses  vol.  4, 
Gent  Dig.  Assault  and  Battery.  H  108-126.] 
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2.  Cbimiiiaz.  Law — Appeax — Habmlesb  Ebbor 
— laaTsucnovB. 

A  charge  that  a  simple  assatilt  is  a  "threat" 
or  menace  to  do  unlawful  violence  to  the  person 
of  another,  while  abstractly  Incorrect,  was  not 
prejudicial,  where  the  assault  was  admitted  b/ 
defendant,  and  he  claimed  that  he  acted  in  aelf- 
def^Dse. 

5.  Assault  and  Battebt  —  Instbuctionb  — 

SEIf-DEFENBE. 

A  charge  that  a  simple  assault  is  a  threat  or 
menace  to  do  unlawfal  Tlolenoe  to  another, 
coupled  with  the  means,  ability,  and  intent  to 
actually  inflict  threatened  violence,  was  not  ob- 
jectionable in  failing  to  state  the  law  of  self- 
defense,  where  the  court  further  charged,  in 
reference  to  self-defense,  that  defendant  had  the 
right  to  act  on  appearances  and  his  own  reason- 
able belief,  no  matter  what  the  real  intent  of 
his  assailant  was. 

4.  Obiudval  Law — ^Appbaxtt-Habuuss  Kbbob 

— iRSTBUCnONfl. 

A  charge  that  an  assault  and  battery  is  an 
unlawful  assault  which  results  in  some  injury 
to  the  person  of  the  party  assailed  was  not  prej- 
udicial to  defendant,  in  that  it  failed  to  state 
that  any  touching  of  the  person  of  another,  will- 
fully and  in  anger,  Is  a  battery. 

6.  Assault  and  Battebt — Intent  to  Inelict 
INJUBT — Evidence — Sueticiency. 

In  a  prosecution  for  assaolt  with  Intent  to 
inflict  great  bodily  injury,  evidence  that  defend- 
ant used  a  chair  In  msikiog  the  assault  and 
knocked  his  victim  down,  and  kept  the  diair 
lifted  above  his  head  until  some  one  Interfered 
and  took  it  from  him,  was  sufficient  to  sustain 
a  conviction. 

Appeal  from  District  Court,  Cherokee  Coun- 
ty; Geor^  W.  Wakefield,  Judge. 

From  a  judgment  of  guilty  of  assault  with 
intent  to  Inflict  a  great  bodily  Injury,  de- 
fendant appeals.  Affirmed. 

William  Mulvaney,  for  appellant  Charles 
W.  Mnllan,  Att7.  Oen.,  and  Lawrence  De 
Graff,  AbbL  Attj.  Q&l,  tax  the  State. 

DBEMER,  J,  The  Indictment  is  challen- 
ged. So  far  as  material  it  reads  as  follows: 
"Said  Mike  Cummings  did  unlawfully,  will- 
fully, maliciously,  and  with  speclflc  intent 
then  and  there  to  inflict  great  bodily  Injury, 
make  an  assault  upon  one  Lewis  Carr,  and 
did  then  and  there,  with  specific  Intent  to 
Inflict  a  great  bodily  Injury,  strike,  beat, 
bruise,  and  otherwise  maltreat  the  said  Lewis 
Oarr."  That  this  was  sufficient,  see  State 
V.  Carpenter,  28  Iowa,  506.  The  Indictment 
is  in  the  language  of  the  statute,  which  so  far 
individuates  the  offense  that  nothlxig  more 
need  be  stated. 

2.  In  the  third  paragraph  of  the  charge 
the  court  instructed:  "A  simple  assanlt  is 
a  threat  or  menace  to  do  unlawfal  violence 
to  the  person  of  another,  coupled  with  the 
means,  ability,  and  Intent  to  inunediately  In- 
flict the  threatened  violence,  as  an  act  or 
gesture  toward  another,  with  Intent  and  abil- 
ity to  apply  unlawful  force."  This  instruc- 
tion was  given  to  define  the  offense,  and  not 
with  reference  to  defendant's  right  of  self- 
defense.  It  is  challenged  because  It  does  not 
correctly  state  the  law  as  to  self-defense,  and. 
not  because  It  does  not  correctly  define  an 
assaolt  As  an  abstract  proposition  It  is  not 
exactly  correct  for  a  mere  threat  does  not 


constlttite  an  assault  But  as  defendant  ad- 
mitted the  assault  and  claimed  that  he  acted 
in  self-defense,  there  was  no  prejudice  to  him. 
In  the  Instructions  with  reference  to  self- 
defense  the  trial  conrt  fairly  and  properly 
instructed  that  defendant  had  the  right  to 
act  upon  appearances  and  his  own  reasonabls 
belief,  no  matter  what  the  real  intent  of  his 
assailant  The  Instruction  was  really  more 
favorable  to  the  defendant  than  tie  was  en- 
titled to,  when  considered  with  reference  to 
his  claim  of  self-defense. 

8.  The  Instruction  as  to  assau!!  and  battery 
read  in  this  wise:  "An  assault  and  batteiy 
Is  an  unlawful  assault  which  results  in  some 
Injury  to  the  person  of  the  party  assaulted." 
This  is  also  complained  of,  because  it  Is  said 
that  the  slightest  touching  of  the  person  of 
another,  willfully  and  in  anger,  is  a  battery. 
Let  this  be  conceded,  and  yet  It  is  dlflElcult 
to  see  bow  defendant  was  prejudiced  by  the 
instmction  complained  of.  In  law  the  un- 
lawful touching  of  another  Is  an  Injury  to  hla 
person, 

4.  The  tnstructtons  with  reference  to  self- 
defense  are  atta<^ed,  and  error  is  assigned 
upon  the  court's  failure  to  give  the  ones  ask- 
ed by  defendant  on  this  subject  We  shall 
not  set  them  out  Suffice  It  to  say  Uat  the 
ones  given  clearly  and  plainly  presented  the 
law,  and  there  was  no  occasion  for  saying 
anything  more. 

6.  Lastly,  it  Is  said  that  the  verdict  of 
guilty  is  not  sufficiently  supported  by  the 
evidence.  We  have  carefully  read  the  record 
In  the  tight  of  this  claim,  and  are  not  dis- 
posed to  interfere  with  the  verdict  True, 
the  defendant  did  not  perhaps,  inflict  a  great 
bodily  Injury  upon  Carr;  but  it  was  for  the 
jury  to  say  what  hla  Intent  was,  from  a  con- 
sideration of  all  the  surrounding  (drcnmstan- 
ces.  Defendant  used  a  chair  in  making  the 
assault  and  so  far  punished  Oarr  that  he 
(Oarr)  was  kno<^ed  dowiL  Defendant  kept 
the  chair  lifted  above  Carr  until  some  one 
interfered  and  took  the  chair  from  him.  He 
bad  the  means  whereby  to  inflict  a  great  bodi- 
ly injury,  and  was  evidently  Intending  to  do 
so.  At  least  the  jury  was  authorised  to  bo 
find.  State  t.  Glllett,  56  Iowa,  408,  9  M.  W. 
862. 

There  is  no  prejudicial  error  In  the  record, 
and  the  judgment  Is  affirmed. 


STATE  T.  PINGEL. 
(Sopreme  Court  of  Iowa.  Oct  17,  lOOS.) 

L  BinmtZTjaiBHT-^EViUBHOB — SUITIOUNOT. 

In  a  prosecution  for  embezzlement  of  mon^ 
collected  by  defendant  as  agent  for  prosecuting 
witness,  evidence  ketd  sufficient  to  sustain  a  oon- 
vlctioo. 

2.  SaU— QUEBXIOini  VOB  JUKT. 

In  a  prosecution  for  embeszlement  whethur 
the  nrosecuting  witness,  in  accepting  a  BherifTa 
certfficato  of  sale  after  dlseovwins  that  defend- 
ant had  used  his  mon^.  received  the  same  in 
full  Bsttlonent  of  the  balance  due,  under 
the  evidence^  whleh  was  conflicting  a  qoestlon 
for  tbi  jury. 
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3.  SaU— BT  AOEIIT— RATirXOATIDN  BT  PXD*- 
CIFAX. 

A  i»incipal  whose  money  i>  embezzled 
bis  agent  mar  aecnre  the  unonnt  owing  him 
from  the  latter  withont  thareb?  ratlfrini  the 
embeBlemenL 

[Ed.  Note.— For  eaaes  in  point,  see  to!.  18, 
Gent.  DiK.  Embezzlement,  U  82-34.] 

L  Gbiminal  Law — Afpk&l — Conclubivzkess 

or  Verdict. 

A  verdict  of  conviction  approved  the 
trial  coart  cannot  be  disturbed  on  appeal,  on 
fronnds  involvinc  the  credibility  of  witnesses. 

lEd.  Note. — For  cases  In  point,  see  vol.  IS, 
Cent.        Criminal  Law.  |  SOSli] 

Appeal  from  District  Court;  CUntMi  Oonn- 
t7 ;  A.  J.  House,  Judge. 

Defendant  was  Indicted,  tried,  and  con- 
rlcted  of  the  crime  of  nnbezzlement,  and 
from  the  Judgment  Imposed  cn  the  rerdlct 
appeals.  Affirmed. 

Ii.  F.  Sutton,  A.  P.  Barker,  0.  H.  George, 
and  W.  J.  McCoy,  for  appellant  Charles  W. 
Mullen,  Attj.  Gen.,  and  Lawrence  De  Graff, 
ABBt  At^.  G^,  for  the  State. 

DEEMER,  3.  The  sole  question  raised  on 
this  appeal  Is  the  sufficiency  of  the  evidence 
to  support  the  verdict  The  instructions 
were  very  fair  to  the  defendant,  and  of  them 
no  complaint  Is  made.  It  ts  conceded  that 
defendant  was  the  agent  of  one  Brown  for 
the  collection  of  rents.  He  was  to  collect 
the  rents  and  turn  them  over  to  Brovra  as 
fast  as  collected,  or  whenever  demanded. 
This  he  did  not  do;  but  on  the  contrary, 
be  used  the  money  for  his  own  purposes.  De- 
fendant admits  that  he  so  used  the  money, 
but  contends,  and  introduced  testimony  tend- 
ing to  show,  that  tills  was  by  arrangement 
with  Brown.  Such  an  arrangement  ts  denied 
by  Brown,  and  the  jury  evldaitly  believed 
Brown's  story. 

The  only  question  In  the  case  Is  wbeth«r 
or  not  defendant  had  the  right,  or  honestly 
believed  he  had  the  right  to  use  thfe  money 
as  he  did.  In  view  of  the  testimony  of 
*Brown  which  Is  unequivocally  to  the  effect 
that  he  never  at  any  time  consented  to  de- 
teidanf 8  using  the  money  for  any  purpose 
of  his  own,  dented  though  it  may  be  by  the 
defendant  and  Ills  wife,  we  think  the  jury 
was  Justlfled  In  returning  the  verdict  it  did. 
True,  Brown  loaned  the  defendant  money 
dnring  the  existence  of  the  agency,  but  there 
is  nothing  to  indicate  that  be  was  then  sns- 
pidoufl  of  the  defendant,  or  that  he  knew 
anything  of  defendant's  claimed  specnlatlonB. 
No  one  claims  that  there  was  any  settlement 
of  title  agency  account  at  the  time  this  loan 
was  made.  After  Brown  discovered  that 
defendant  bad  used  his  money,  he  endeavored 
to  obtain  a  settlement  with  him  (defendant), 
and  accepted  a  sheriff's  certlflcate  of  sale,  as 
def aidant  says,  in  full  settlement  of  the  bal- 
ance doe.  But  this  la  denied  by  Brown,  who 
aays  tbat  be  took  It  in  the  hope  tliat  he  might 
obtain  something  tb»eon  to  apply  on  defend* 
anf  8  BhtHrtage,  tbat  he  was  not  able  to  do  so, 
and  tbat  he  retnmed  the  certificate  to  the 


defendant  or  bis  attorn^.  That  Brown  did 
not  receive  anything  on  the  certificate,  and 
that  he  returned  the  same.  Is  fully  esteib- 
llshed.  The  point  in  dispute,  as  to  bow  be 
received  It  was  for  the  Jury,  and  with  Its 
finding  we  are  content  Brown  had  the  right 
to  secare  the  amount  owing  him  from  the 
defendant  without  ratl^ring  bis  embezzle- 
ment of  the  money.  Of  course,  he  might  so 
ratify  it  as  to  native  the  claim  of  embezzle- 
ment; bnt  this  the  Jury  was  authorized  to 
say  was  not  done  In  this  case.  The  conclu- 
sion depends  wholly  upon  which  one  Is  to 
be  believed,  Brown  or  the  defendant  and 
Us  wife.  If  the  latter,  then  the  defendant 
was  not  guilty.  If  the  former,  then  he  was. 
This  was  for  the  Jury  primarily,  and,  as  the 
trial  court  approved  the  Jury's  finding  after 
hearing  all  the  t^tlmony  and  observing  the 
conduct  and  demeanor  of  the  witnesses,  we 
are  not  Justified  In  interfering. 
The  Judgmmt  la  therefore  affirmed. 


STATE  T.  BARTLETT. 
(Supreme  Court  of  Iowa.  Oct  17.  1906.) 

1.  Ittmanavn  —  Yabzaitob  —  Owitebshif  or 

PaOPEBTT. 

Tben  is  no  prejudicial  variance  between  the 
indictment  alleging  the  stolen  goods  belonged  to 
the  "G.  B.  a  Store"  and  evidence  tbat  they  be- 
longed to  a  partnership  bearing  another  firm 
name ;  It  appearlnfr  that  the  name  given  In  the 
indictment  was  thft  one  in  which  the  bnsiness  was 
ordinarily  advertised,  and  In  which  the  firm  re- 
ceived and  indorsed  checks,  and  by  which  it  was 
generally  known, 

[Ed.  Note. — For  cases  .In  point  see  vol.  27, 
Cent  Dig.  Indictment  and  Informfttion,  S§  562- 
666;  vol.  82,  Cent  Dig.  Larceny,  $9  81-«4.] 

2.  Cmnw Ai.  Law     IzraTsircTioiTS  —  AmnrG 

Ain>  AHBITIHa. 

An  Instruction  that  U  the  Jury  find  the  lar- 
ceny was  committed  by  some  one  of  the  defend- 
ants, they  mast  determine  whether  "any  of  the 
other  defendants  was  aiding  and  abetting  the 
commission  of  the  larceny:  that  is,  had  knowl- 
edge of  the  fact  that  said  crime  was  in  con- 
templation by  the  party  or  parties  who  actually 
stole  said  propwtr,  or  tbat  the  same  was  be- 
ing committed,  and  aided  or  assisted  in  the  com- 
mission of  the  crime" — is  objectionable,  as  cal- 
culated to  give  the  impressicm  tliat  mere  knowl- 
edge by  one  defendant  that  the  crime  waa  In 
contemplation  by  the  party  or  nuties  who  ao- 
tnally  stole  the  property  would  oonstitute  an 
aiding  or  abetting. 

8.  Labcutt  —  SuFricniTCT  of  Evmsitcs  — 

POSSEBSIOIT  OF  REOEITTI.T  STOUBN  GOODS. 

One  may  not  be  convicted  of  larceny  on 
proof  of  finding  the  recently  stolen  goods  In  his 
possession,  unless  be  "satisfactorily  explains" 
the  incriminating  circumstance,  or  anleas  the 
evidence  raise  a  reasonable  doubt  whether  he 
did  or  did  not  come  "honestly  Into  such  posses- 
sion." It  is  enough  that  bis  explanation  fairly 
raise  a  reasonable  doubt  whether  he  had  any 

Sailty  connection  with  the  larceny;  and  wh»-e 
e  received  the  property  from  the  thief, 
knowing  It  had  been  stolen,  bat  without  having 
participated  In  or  aided  or  abetted  the  larceny, 
be  cannot  be  convicted  of  the  larceny,  though  his 
possession  was  not  "hooestly"  acquired. 

[BML  Note. — ^For  cases  in  point  see  voL  83, 
Oentbig.  lATceny,  H  ITO-ITOT 180-201.] 
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t  CsncnrALLAV— InSTBITCTI0JT8--REQUX8T — 

CzBcuusTAimAz.  Emmnxm. 

Though  the  state  relies  wholly  on  circum- 
stantial evidence,  omlssioo  to  define  circumatan- 
tfal  evidence,  or  to  give  the  ntnal  instruction 
that,  to  joBtify  a  ctmviction,  the  array  of  in* 
crimiDating  circumstancee  must  be  iacoDSistait 
with  any  reasonable  theory  of  defendant's  in- 
nocence, is  not  ground  for  reversal,  in  the  ab- 
sence of  a  request  to  instruct  on  such  subject 

[Ed.  Note. — For  cases  In  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  f  1S88:  vol.  16,  Cent 
Dig.  Criminal  Law.  fit  8164.  8166.] 

Appeal  from  District  Cktnrt,  Momroe  Coon- 
ty;  M.  A.  Boberts,  Jndga. 

Indictment  charging  defendant  with  larce- 
ny from  a  building  In  tbe  daytime.  Verdict 
and  Jadgment  of  guilty,  and  defoidant  i^h 
•  peals.  Reversed. 

John  F.  Glarkson,  for  appellant  Ohas.  W. 
Mullan,  Atty.  Oen..  and  L.  De  Graff,  Asit 
At^.  Qba.,  for  the  Stats. 

WEAVER,  J.  1.  The  Indictment  described 
tbe  goods  alleged  to  have  been  stolen  as 
belonging  to  the  "Golden  Eagle  Clothing 
Store."  Tbe  testimony  on  the  trial  disclosed 
that  tbe  goods  were  owned  by  a  partner- 
ship bearing  the  firm  name  of  **Oppenh^w, 
Beeson  &  Morse  Company,"  and  appellant 
contends  that  the  variance  Is  fatal  to  the 
state's  case.  It  la  shown,  however,  without 
dispute,  that  "Golden  Bagle  Clothing  Store" 
was  tbe  name  In  which  the  business  was 
ordinarily  advertised,  tbe  name  in  which  tbe 
firm  received  and  Indorsed  cbecka,  and  by 
whldi  it  was  generally  known.  We  think 
ttiere  la  no  variance  to  the  prejudice  of  the 
substantial  rights  of  the  appellant,  and  the 
exception  cannot  be  ^sustained. 

2.  Tbe  appellant  was  Jointly  Indicted  with 
three  other  defmdants,  and  tlie  testimony 
tended  to  show  that  the  offense,  If  any,  was 
committed  by  two  or  more  persons,  acting 
In  concert  Upon  this  feature  of  the  case 
the  court  charged  the  Jury  aa  follows:  "(7) 
If  yon  find  that  said  larceny  was  committed 
by  some  one  of  the  defandants,  then  you 
must  determine  whether  or  not  any  of  the 
other  defendants  was  aiding  and  abetting 
tbe  commission  of  said  larceny ;  that  U,  had 
knowMffe  of  the  foot  (Aat  taU  crime  loof 
in  oontmplaHtm  by  the  parts  or  partie* 
uAo  tttavallv  stole  raid  propertv  or  that  the 
same  was  being  committed,  and  aided  or 
assisted  In  tbe  commission  of  said  crima** 
The  objection  made  to  this  paragraph  we 
are  disposed  to  think  Is  well  taken.  While 
we  are  voy  confident  that  the  trial  court 
did  not  mean  to  be  understood  as  saying 
that  mere  knowledge  by  one  of  the  defend- 
ants that  tbe  crime  was  in  contemplation 
by  the  party  or  parties  who  actually  stole  the 
property  would  constltate  an  aiding  or  abet 
ting  of  the  crime  within  the  mining  of  the 
law,  we  fOel  equally  certain  that  the  use  of 
tihe  words  we  have  Italicdaed,  in  the  manner 
and  connection  In  wfaidi  they  are  there  em- 
pliqred,  was  well  calculated  to  leave  that 
wrong  Impression  upon  the  mind  of  the  aver^ 
age  Juror.  We  are,  perhaps,  entirely  iaf6 


in  assuming  that  the  court  meant  to  be 
understood  as  saying  that  If  either  of  the 
defendants  had  tmowledge  of  the  fact  that 
the  crime  was  in  contemplation  or  that  such 
crime  was  being  committed,  and,  having  such 
knowledge,  aided  or  assisted  in  Its  perpetra- 
tion, then  such  defendant  was  an  alder  and 
abetter  within  the  contemplation  of  the  law ; 
but  this,  we  think,  it  did  not  clearly  say. 
That  something  more  than  knowledge  that 
a  crime  Is  contemplated,  and  more  even  than 
mere  personal  presence  at  the  time  and 
place  where  a  crime  Is  committed,  must  be 
shown  In  order  to  charge  one  with  complicity 
in  the  offense.  Is  so  well  established  that 
time  need  not  be  taken  In  further  discus- 
sion of  tbe  proposition.  State  v.  Farr.  S3 
Iowa,  608. 

S.  There  was  evidence  tending  to  show  that 
within  a  short  time  after  the  alleged  larce- 
ny from  tbe  Gkitden  Eagle  Clothing  Store 
some  of  the  stolen  goods  were  found  In  the 
possession  of  tbe  defendants  or  some  of 
them.  The  court  charged  the  Jury  that,  if 
these  facts  had  been  established,  they  would 
warrant  a  convlctlim  of  tbe  defendanta  of 
tbe  crime  charged,  "nnleea  the  facts  and 
circumstances  dlsdoaed  1^  the  evidence  raise 
in  your  minds  a  reasonable  doubt  as  to 
whether  they  did  not  come  hcHMstly  Inte 
such  pooBcosion."  Statliv  the  proposition  iD 
othw  worda,  the  Jury  wrae  again  told  tliat 
If  the  goods  were  stoloi  from  the  store, 
and  soon  thereafter  were  found  in  defOnd- 
ontfs  possession,  "such  possession,  if  not  sat* 
Istactorily  explained,  would  Justify  the  oon- 
dution  that  the  party  or  parties  In  possea- 
slon  committed  the  larceny."  Concerning  the 
language  here  quoted,  and  to  which  exc^ 
tlon  Is  tsk^  we  may  oay  that  tbe  court 
adopted  a  form  of  ezpresalon,  whl(^  though 
Inaccivate,  has  been  so  often  made  use  of 
by  boUi  trial  and  appellate  courts  that  we 
should  be  disinclined  to  rev«ae  on  that 
pwnnd  alone ;  but,  in  view  of  the  fact  that 
upon  the  whole  record  a  new  trial  must* 
be  ordered,  we  t^ke  the  tq^portunlty  to  again 
call  attention  to  what  we  conceive  to  be 
the  true  rule  in  each  cases,  with  a  auggea- 
tlon  tiutt  it  be  observed  upon  a  retrial  of 
the  caaew  It  la  not  correct  to  say  that  one 
who  is  accused  of  larceny  may  be  convicted 
ujmn  proof  of  finding  the  recently  stolen 
goods  In  his  hands,  tmless  be  "satliAactorily 
explains"  the  incriminating  circnmstanee,  or 
unless  the  evidence  be  such  as  to  raise  a 
reasonable  doubt  whether  he  did  or  did  not 
come  **honestly  Into  auch  posaeuitm."  His 
explanation  may  not  be  "satlsftictory,'*  yet^ 
If  it  be  sndi  aa  to  fairly  raise  in  tbe  mlnda 
of  the  Jury  a  reasonable  doubt  whethtt  he 
had  any  guilty  connection  with  the  larceny, 
thai  he  is  entitled  to  the  benefit  of  that 
doubt  and  the  possession  of  the  stolen  prop- 
erty will  not  In  Itself  Justly  his  conviction. 
So,  also,  be  msy  have  rectived  the  property 
from  the  thief,  knowing  it  to  have  been 
stolen,  but  without  baving  in  any  manner 
participated  in  or  aided  or  abetted  the  lar- 
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4XDJ.  In  micb  case  bis  possession  wonld  not 
bare  beeo  "honestly  acquired,  but  ancli  poe- 
aession  would  not  justify  bia  conTlctlon  of 
the  larceny.  See,  directly  in  point.  State  t. 
Hopkins,  66  lova,  240,  21  N.  W.  &86;  State 
T.  Manley,  74  Iowa.  662,  88  N.  W.  416; 
State  T.  Klrkpatrlck,  72  Iowa,  600,  84  N.  W. 
301;  State  t.  Bmndlse.  118  Iowa,  07,  91 
N.  W.  920;  State  t.  Brady,  121  Iowa,  668, 
«69, 97  N.  W.  62 ;  McGlaln's  Grim.  Law,  {  617. 

4.  Tbe  testimony  relied  upm  the  state 
to  snstaln  a  conrletton  la  wholly  ctrcum- 
stantlaL  The  trial  court  did  not  define  dr- 
«nmstantla]  evidence  to  tbe  jury  or  give  to 
thttn  tbe  usual  instruction  that.  In  order 
to  Justi^  a  conviction  upon  such  evidence, 
tbe  ams  of  Incriminating  clrcnmatances 
must  be  Inoonsletait  with  any  reasonable 
theory  ot  defendant's  Innocence  of  tbe  crime 
diarged.  This  failure  Is  assigned  as  error. 
It  is  without  daabt  tbe  proper  and  tbe  bet- 
ter practice  for  tbe  trial  court  to  Instruct 
the  Jury  upon  this  subject  In  all  casee  de> 
pending  upon  circumstantial  evldeoce^  evoi 
tbougb  not  vedally  reqoeeted  to  do  eo 
tile  accosed;  but  In  tbe  abeoioe  of  micb 
request,  we  are  ci  tbe  opinion  that  ita  omis- 
sion le  not  ordinarily  a  ground  for  reversal. 

Few  tbe  reaaons  berelnbefore  stated,  the 
Judgment  appealed  from  is  reversed,  and  tbe 
cause  remanded  to  the  district  ooort  for 
a  new  triaL 

Bevereed. 


HOWELL  V.  GOSS. 
(Supreme  Court  of  Iowa.  Oct  19,  1006.) 

1.  ESTOPPEI/— BUBDBM  OT  PBOOF. 

One  claiming  an  estoppel  against  another 
hafl  tlie  burden  of  establisnlng  such  estoppeL 

lEA.  Note. — ^For  cases  in  point,  see  vol.  10. 
Cent  Dig.  Estoppel.  {  80a] 

2.  Putt  Wau^  —  Riqhtb  or  Anjoiniiro 
Owinsa— NomcK  or  Rights. 

A  wall  standing  on  the  bonndary  line  be- 
tween adjoining  lots,  part  of  it  being  on  each 
lot,  is  Bufiicient  notice  of  the  rights  of  one  of 
the  adjoining  owners  to  pat  alt  parties  on  In- 

Siry  as  to  such  rights,  uid  he  need  not  notify 
e  grantees  of  the  other  adj<rining  owner  of 
his  claim  to  the  wall. 

ft.  FaAUDB,  Statute  of^Pabty  Walls— Ap- 

KUCABILITT  OF  STATUTE— PaBOL  EviDEnCI. 

Code,  I  8006.  providing  that  the  diapter 
as  to  party  walls  shall  not  prevoit  adjoining 
proprietors  from  entering  into  special  agree- 
ments alwut  such  walls,  but  no  evidence  there- 
of shall  be  competent  unless  it  be  in  writing, 
does  not  prevent  tbe  introduction  of  parol  evl- 
deoee  In  order  to  determine  the  appliMbility  of 
other  sections  of  the  oiiapter  to  a  particular 
wall. 

4.  Same— PBCBUHPTioKa. 

Under  the  ejqrress  provisions  of  Code,  f 
2996,  every  sqiarating  waU  between  bu'idings 
is,  as  high  as  the  upper  part  of  tbe  flrsi  story, 
presumed  to  be  a  wall  in  common.  In  tbe  ab- 
sence of  proof  to  tbe  contrary. 

[Ed.  Note.~For  cases  In  point,  see  vol.  88, 
Ceat  Dig.  Party  Wails,  |  W.V 
6.  Sahb— RBBuiLniHo  or  Walls— Apflica- 
BiLiTT  or  Statute. 

Code.  I  2997.  provides  that  the  rmair  and 
veballding  of  walls  In  common  are  to  be  made 


at  the  expense  of  all  who  have  a  right  to  them 
and  in  proporti(m  to  the  interest  of  each  there- 
in. Section  2809  authorises  every  co-proprietor 
in  a  party  wall  to  increase  the  height  of  such 
wall  at  his  sole  exitense,  and  requires  him  to 
place  any  necessary  additional  thickness  of  tbe 
wall  entirely  upon  his  own  land.  It  further 
provides  that  a  partv  who  did  not  coutribute 
to  the  heightening  m  the  wall  may  cause  the 
raised  part  to  ben>me  common  hy  paying  one- 
tialf  of  the  appraised  value  of  raising  it  and 
half  tbe  value  of  the  ground  occupied  by  the 
additional  thickness.  Held  that,  where  a  party 
wall  was  in  a  defective  condition,  and  one 
owner  desired  to  increase  Its  height^  and  In 
order  to  do  so  was  obliged  to  tear  down  the 
existing  wall  and  rebaild  the  same,  the  new 
wall  was  Kovemed  by  section  2999,  and  not  1^ 
section  2997. 

9.  Sa3ie— REBmLoina  or  Wall. 

Code,  I  2999,  anthorizes  every  co-i^oprietor 
In  a  party  wall  to'  increase  the  height  of  such 
wall  at  his  sole  expense,  and  requires  him  to 
place  any  necessary  additional  thickness  of  the 
wall  entirely  upon  his  own  land.  It  further 
provides  that  a  par^  who  did  not  Ctmtrlbnto 
to  the  heightening  of  the  wall  may  cause  tbe 
raised  part  to  become  common,  by  payini;  one- 
half  of  the  appraised  value  of  raisins  it  and 
half  the  value  of  tbe  ground  oocnpled  t>y  the 
additional  thickness.  Held,  that  the  owner  of 
a  party  wall,  who  did  not  contribute  to  the 
expense  of  raising  and  stwngthening  it,  may 
use  the  new  wall  as  he  did  the  old  without 
additional  expense,  bnt,  if  he  desires  to  use 
the  added  part  of  the  new  wall  in  common, 
he  must  pay  his  fair  proportion  of  the  ap- 
praised value  thereof. 

[Ed.  Note.— For  cases  in  point,  see  vol.  88, 
Cent.  Dig.  Party  Walls,  |  SOT 

Appeal  tnm  District  Court,  Appanoose 
County ;  M.  A.  Boberts,  Judge. 

Suit  in  equity  to  quiet  plalntlfrB  title  to  a 
str^  ct  land,  and  to  one-balf  of  ,a  brick  and 
stone  wall  standing  thereon,  on  the  theory 
that  tbe  wall  le  a  party  odb.  Tbe  trial  court 
denied  tbe  relief  asked,  and  plaintiff  ap- 
peals Affirmed. 

Howell  ft  Elgin,  for  a|>pellant  Fee  &  Fee, 
for  appellee. 

DEBMBR,  J.  Plaintiff  and  defendant  are 
owners  of  adjoining  business  lota  In  tbe  city 
of  Centervllle.  At  a  time  when  one  Breazeal 
owned  tbe  lot  which  now  belongs  to  plain- 
tiff, he,  Breazeal,  and  defendant  owned  a 
party  wall  between  them,  one-half  of  which 
rested  upon  tbe  lot  of  each  owner.  This  wail 
was  23  feet  high,  and  12  inches  thick,  for 
a  distance  of  19  feet  from  the  north  end  of 
tbe  lots;  and  from  that  point  south  79  feet 
9  Inches  thick  and  12  feet  8  Inches  high. 
Desiring  to  enlarge  and  rebuild  this  building, 
defendant  Goss  found  that  tbe  old  party 
wall  was  Insufficient  for  his  purpose,  and  he 
thereupon,  under  some  sort  of  an  arrange- 
ment to  which  we  shall  presently  refer, 
tore  down  the  old  party  wall  and  erecte<i 
a  new,  higher,  wider,  and  deeper  one  in  its 
place.  Plaintiff  claims  a  right  to  tbe  new 
wall  as  a  party  one;  while  defendant  con- 
tends that  plaintiff  mast  pay  his  proportion 
of  the  value  of  the  cost  of  the  new  one  I>e 
fore  be  is  entitled  to  have  bis  title  absolutely 
quieted  tbereto.  PlalntifTi  ddef  reliance  is 
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upon  a  claimed  estoppel,  growing  out  of  cer- 
tain alleged  statements  made  by  defendant 
to  one  SwearlDgen,  one  of  plaiDtUTa  grant- 
ors. There  is  a  sliarp  conflict  In  tbe  testi- 
mony on  this  proposition,  and  as  the  burden 
is  upon  plaintiff  to  eetabllsh  the  estoppel, 
we  are  constrained  to  hold  that  he  has  fail- 
ed on  this  issue. 

Again  it  is  contended  that  defaidant  was 
under  obligation  to  notify  the  grantees  of 
Breazeal,  mediate  and  Immediate,  of  his 
claim  to  the  wall.  This  Is  not  correct  >No 
one  was  claiming  in  bostiUI?  to  him,  and  tbe 
wall  itself,  standing  as  It  did,  was  sufficient 
notice  to  put  all  upon  Inquiry  as  to  his 
rights  thereto. 

Further,  it  is  argued  that  tbe  statute  of 
limitations  has  barred  defendant's  claim  to 
the  wall.  The  new  wall  was  built,  as  we 
understand  It,  in  the  year  IdOO,  and  It  is 
manifest  that  defendant's  rights,  whatever 
they  may  be,  are  not  barred.  But  If  wrong 
as  to  the  time  when  the  new  wall  was  built, 
the  statute  has  not  barred  defendant's  claim, 
tor  reasons  which  will  hereafter  appear. 

2.  Plaintiff  strenuously  insists  that,  under 
the  party  wall  statutes  as  applied  to  the 
peculiar  facts  presented  by  this  record,  he 
Is  entitled  to  a  decree  recognizing  his  right 
to  use  part  of  the  wall  as  one  In  common, 
without  paying  any  part  of  the  expense  of 
construction  or  reconstruction.  Testimony 
was  introduced  tending  to  show  that  Breazeal 
consented  to  tbe  destruction  of  the  old  wall, 
and  the  consequential  Injuries  resulting 
therefrom,  in  consideration  of  defendant's 
promise  that  he,  Breazeal,  should  be  entitled 
to  use  tbe  same  part  or  proportion  of  the 
new  wall  that  he  had  theretofore  used  of  the 
old ;  wblle,  on  the  other  hand,  defendant  con- 
tends that  the  old  wall  was  sadly  In  need  of 
repair;  that  be  requested  Breazeal  to  Join 
with  him  in  erecting  a  new  one ;  that  Brea- 
zeal refused  to  do  so,  claiming  that  he  was 
financially  unable  to  incur  the  expense;  and 
that  he,  defendant,  then  proposed  to  erect  the 
new  wall  at  his  own  expense,  Breazeal,  to 
pay  bis  proportion  of  the  expense  thereof 
whenever  be  should  see  fit  to  use  It 

The  statutes  material  to  our  inquiry  read 
as  follows :  Section  2994  recognizes  the 
right  of  either  owner  of  contiguous  lots  to 
build,  if  there  be  no  wall  on  the  line  between 
them,  a  party  wall  of  brlclc  or  stone,  and 
to  rest  one-half  thereof  upon  the  adjoining 
lot,  provided  the  wall  Is  not  more  than  IS 
inches  In  thickness;  and  In  such  cases  the 
adjoining  owner  Is  not  compelled  to  pay  for 
any  part  of  the  expense  of  tbe  wall  until  be 
seeks  to  use  It  Section  2996  provides  among 
other  things  "that  every  separating- wall  be- 
tween buildings  shall,  as  high  as  the  ujiper 
part  of  the  first  story,  be  presumed  to  be  a 
wall  In  common,  if  there  l>e  no  title,  proof 
or  mark  to  the  contrary."  Section  2997  pro- 
vides that  the  repair  and  rebuilding  of  walls 
in  common  are  to  be  made  at  tbe  expense  of 
all  who  bav«  a  rl^t  to  than,  and  In  pro- 


portion to  tbe  interest  of  each  tti^^In;  but 
evoy  proprietor  of  a  wall  in  common  majf  be 
exonerated  from  contributing  to  the  same  by 
giving  up  bia  right  In  common,  If  no  building 
belonging  to  him  la  actually  supported  by  such 
wall."  Section  2999  in  substance  provides 
that  every  co-proprietor  may  increase  tbe 
height  of  a  wall  in  common,  at  his  sole  ex- 
pense, and  that  he  shall  repair  and  keep  Id 
repair  that  part  of  the  same  abov«  the  part 
held  In  common.  "If  the  wall  so  held  in 
common  cannot  support  the  wall  to  be  raised 
upon  It  one  who  wishes  to  have  It  made  lilgh- 
er  most  rebuild  It  anew  and  at  his  own  ex- 
pense; and  the  additional  thickness  must  be 
placed  entirely  upon  bis  own  land.  •  *  * 
The  person  who  did  not  contribute  to  the 
heightening  of  a  wall  held  In  common  may 
cause  the  raised  part  to  become  common  by 
paying  one-half  of  the  appraised  value  of 
raising  it  and  half  tbe  value  of  the  ground 
occupied  by  the  additional  thickness,  if  any 
ground  Is  so  occupied."  Section  3000  pro- 
vides that  every  proprietor  adjoining  a  wall 
has  the  right  to  make  it  a  wall  in  common  In 
whole  or  in  part,  by  paying  to  the  owner 
one-half  the  value  thereof.  Section  3003 
provides  In  substance  l^t  tbe  previous  sec- 
tions quoted  "shall  not  prevent  adjoining 
proprietors  from  entering  Into  special  agree- 
ments about  wails  on  lines  between  them ; 
but  that  DO  evidence  thereof  shall  be  compe- 
tent unless  it  be  In  writing  and  stgned  by 
tbe  parties." 

Aa  there  was  no  written  contract  between 
the  parties  to  this  suit  or  any  of  their  pred- 
ecessors in  interest  the  action  must  be  de- 
termined according  to  tbe  rules  announced  in 
these  statutes.  But  this  statute  last  referred 
to  do^  not  prevent  tbe  Introduction  of  parol 
evidence  in  order  to  determine  the  applica- 
bility of  the  prior  statutes.  That  is  to  say, 
we  must  determine  from  oral  testimony : 
First  Was  this  a  party  wall?  Second.  Was 
tbe  wall  rebuilt  or  repaired  so  as  to 
bring  the  case  within  the  provisions  of  sec- 
tion 2997?  And  if  not,  third,  was  there  an 
increase  in  tbe  height  of  the  wall  so  as  to 
bring  It  within  the  provisions  of  section  2999, 
heretofore  quoted.  Parol  evidence  must  of 
necessity  be  admissible  in  order  to  settle 
these  questions.  Without  tbe  aid  of  any  tes- 
timony the  wall  as  It  now  exists  is  presump- 
tively a  wall  in  common ;  but  testimony  Is 
admissible  to  show  that  It  Is  not  of  that  char- 
acter. This  testimony  shows  that  the  wall 
as  it  now  stands  was  built  by  defendant  at 
bis  own  expense,  save*  as  he  used  some  of  the 
material  from  the  old  wall.  If  what  de- 
fendant did  was  by  way  of  repairs  or  If  be 
rebuilt  the  wall  by  reason  of  Its  defective 
character,  then  the  case  is  brought  within 
tbe  terms  of  section  2997.  But  If,  on  the 
other  band,  be  merely  increased  the  height 
of  the  wall  and  In  effect  used  the  old  wal* 
for  that  purpose,  then  the  case  falls  within 
section  2999  of  the  Codft.  We  have  thas 
separated  the  fact  from  the  qnestionr 
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InTolved.  to  the  end  that  the  case  may  be  the 
better  auderetoo^ 

Rednced  to  Its  last  analysis  the  pivotal 
qtUBtton  Ifl,  was  the  wall  repaired  ae  rebuilt 
hy  reaatm  of  Its  defoctlTe  condition,  w  waa 
the  purpose  in  view  an  increase  In  the  height 
(tf  defendant's  building  and  the  old  wall? 
From  a  carefnl  consideration  of  the  testimony 
we  are  constrained  ta  bold  tba^  while  tfie  old 
wall  was  In  a  y«xj  defectlTe  condition,  and 
needed  r^mlr,  defendant's  primary  purpose  in 
tearing  it  down  and  rebnlldlns  was  to  furnish 
support  for  a  wall  which  was  to  be  raised  to 
support  a  new  two-story  building.  We  are 
also  led  to  beliere  tha^  because  of  tlie  con- 
dition of  the  old  wall,  It  was  necessary  to 
tear  It  down  and  rebuild  in  order  to  increase 
its  bright.  Bo  that  section  2997  does  not  apply 
tothecase.  It  Is  to  be  ruled  by  section  2999  of 
tbe  Code,  relating  to  the  rebuilding  and  height- 
ening of  party  walls.  Defendant  Goss  had  the 
right  to  Increase  the  height  of  the  wall  at  bis 
own  expense ;  and  In  so  doing  had  tlie  right  to 
rebuild  tbe  old  party  wall  anew  and  at  his 
own  expense.  So  long  as  his  neighbor  used 
no  more  of  tbe  reconstructed  wall  than  be 
did  of  the  old  one,  be  was  undor  no  obligation 
to  contribute  to  the  expense  of  the  Improve- 
ment  But  tbe  statute  says  that  when  be 
wishes  the  raised  part  to  become  a  wall  in 
common,  he  most  pay  one-half  the  appraised 
Talne  of  raising  It,  and  one-balf  the  value  of 
tbe  ground  occupied  by  the  additional  thick- 
ness of  thi  wall.  This  statute  eridenUy  con- 
t«nplBtes  the  rebuilding  of  an  old  wall,  as 
part  of  the  expense  of  raising  it,  which  must 
be  paid  for  In  tbe  first  Instance  by  the  party 
making  the  Improvement ;  and  so  long  as  his 
neighbor  uses  no  more  of  the  new  wall  than 
he  did  of  the  old,  he  is  under  no  obligation  to 
contribute  anything.  But  as  soon  as  be  de- 
sires to  advantage  himself  of  the  new  wall  by 
carrying  his  building  further  up,  he  must  pay 
his  proportion  of  "the  appraised  value  of 
raising  it"  This,  as  we  have  seen,  Includes 
In  this  case  the  expense  of  rebuilding  the  old 
wall  of  sufficient  thickness  and  strength  to 
carry  the  added  height 

This  construction  fulfills  tbe  letter  of  the 
statute  and  comports  with  its  spirit  It  Is 
fair  and  equitable  to  all  parties  and  Is  In 
line  with  the  objects  and  purposes  of  tbe  act 
The  own^  of  the  partition  wall  who  did  not 
contribute  to  the  expense  of  raising  and 
strengthening  It  may  use  the  new  wall  as  he 
did  tbe  old,  without  additional  expense ;  but 
aa  soon  as  he  seeks  to  advantage  himself  of 
the  new  wall  by  using  the  added  part  in 
common,  he  should  pay  his  fair  proportion  of 
the  value  thM-eof,  to  be  ascertained  as  pro- 
vided by  statute.  In  estimating  this  expense 
the  party  wishing  to  avail  himself  of  the  new 
wall  win  undoubtedly  have  credit  for  any  of 
tbe  old  material  which  may  have  been  used  In 
tbe  new  wall,  and  be  Is  under  no  obligation  to 
contribute  to  the  expense  of  the  new  wall 
until  he  derives  an  adequate  return,  to  wit, 
tbe  use  ot  a  new  wall  whicb  will  awport  a 


nnich  larger  stmcture  than  tbe  old  one^  We 
desire  to  emphasize  the  thought  that  the 
statute  expressly  rect^lzes  the  rebuilding  of 
an  old  wall  In  Increasing  the  hei^t  of  an 
old  one.  That  it  waa  necessary  to  do  so  In 
this  case  there.ls  no  shadow  of  doubt  Plain- 
tiff was  fully  protected  in  hla  rlg^t  to  use  the 
new  wall  to  the  same  extent  tiiat  he  did  the 
old  one,  but  his  prayer  for  a  decree  quieting 
titie  to  the  new  wall  without  paying  any  of 
tbe  expenses  of  reconstruction  and  of  helgbt- 
oilng  i^  which  would  give  btm  the  ri^t  to 
use  it  as  be  would,  was  properly  denied. 

The  decree  of  the  trial  court  waa  right,  and 
It  la  affirmed. 


KNAFF  V.  BROTHERHOOD  Or  AMBRIOAN 
YEOMEN. 
(Snpraoe  Oourt  of  Iowa.  Oct  19,  1906.) 

1.  iKstmARCK — MtrruAX.  BEnxrrr  Iirsuuirca 
— AcnoNB  nn  BBnEFirs — Issues. 

Where,  In  an  action  on  a  benefit  certificate, 
no  issue  was  raised  by  the  pleadings  as  to  a 
■ubmissIoD  of  the  claim  to  arbitrators,  defendant 
could  not  ask  for  a  verdict  on  account  of  plain- 
tiffs feilare  to  prove  a  submls^on. 

2.  SaUE — ^DXFKHBEB — STATUTORY  PbOVIBIOWS. 

Code,  c  8,  S  1811,  providing  that  In  an 
action  on  a  life  policy,  where  defendant  seeks  to 
avoid  liability  on  the  ground  of  the  intemperate 
habits  of  assured,  it  shall  be  a  sufficient  defense 
to  show  that  tbe  habits  oC  assured  were  general- 
ly known  In  the  community  where  defendant's 
agent  resided,  if  thereafter  defendant  continued 
to  receive  the  premiams,  has  no  application  to 
an  action  on  a  certificate  isa.ued  by  a  fr&temal 
beneficiary  association,  as  chapter  9,  S  1825, 
exempts  such  associations  bom  the  statotss  re- 
lating to  life  insurance  companies. 
8.  Sakx  —  Wabbantiks  —  Bbeaches  — Sur- 
riciEKOT  TO  Dbteat  Kkcoveht. 

Who-e  tlm-e  are  three  separate  warranties 
in  a  certificate  issued  by  a  fmt»mal  beneficiary 
association,  the  l>reach  of  any  of  them  will  de- 
feat a  recovery  on  the  certificate. 

Appeal  from  District  Oourt,  Linn  Oonnty; 
J.  H.  Preston,  Judge. 

Action  by  plaintiff  aa  ben^clary  under  a 
certificate  of  insurance  in  the  defendant  as- 
sociation Issued  to  one  Frank  Knapp,  hus- 
band tbe  plaintiff,  now  deceased.  Verdict 
and  judgment  for  plaintiff,  from  which  de- 
fendant appeals.  Reversed. 

Edgar  C  Oorry  and  Dawley,  Hubbard  & 
Wheeler,  t<a  appellant  Smith  &  Smith,  for 

appellee. 

McCLAIN,  J.  Tbe  defendant  relied  u[>on 
the  falsity  of  statements  In  the  application  of 
Frank  Knapp  for  membership  In  the  defend- 
ant association,  and  breach  by  said  Frank 
Knapp  of  conditions  contetned  in  the  certifi- 
cate with  reference  to  tbe  use  of  Intoxicating 
liquors  and  violation  of  the  law  In  conse- 
quence of  which  his  death  resulted;  also  on 
frand  predicated  on  the  action  of  plaintiff  as 
the  local  soliciting  agent  of  the  defendant  in 
procuring  tbe  Issuance  to  her  husband  of  a 
certificate  of  Insurance  in  the  defendant  as- 
sociation with  knowledge  of  the  fact  that  the 
statomenta  to  hla  application  were  false. 
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Tbe  first  error  relied  upoD  Is  Id  tbe  over- 
rullng  by  the  court  of  defendant's  motion, 
made  at  tbe  conclusion  of  the  evidence,  for 
plalntiflT  to  direct  a  rerdlct  for  the  defendant 
on  tbe  ground  that  the  claim  bad  not  been 
submitted  to  arbitration  as  provided  bj  one 
paragraph  of  the  contract  PlalntlCF  alleged 
the  performance  of  all  conditions  and  obliga- 
tions reautred  of  Frank  Knapp  under  said 
contract,  but  did  not  all^e  either  generally 
or  specifically  the  performance  of  any  condi- 
tion as  to  tiie  submission  of  tbe  claim  to 
arbitration,  and  defendant  did  not  Interpose 
the  failure  to  submit  to  arbitration  as  a  de- 
fense. No  issue  was  raised  by  the  pleadings, 
therefore,  as  to  whether  there  bad  been  such 
submission,  and  it  was  not  open  to  defendant 
to  ask  tbe  direction  of  a  verdict  on  account 
of  the  failure  of  plaintiff  to  prove  a  fact  as 
to  wblch  no  Issue  was  raised. 

The  court  instructed  the  Jury  with  refer^ioe 
to  evidence  tending  to  show  that  Frank 
Knapp  was  intemperate  in  the  use  of  Intoxi- 
cating llqnors,  and  that  the  facts  were  mis- 
stated In  his  application  and  constituted  a 
breach  of  warranty,  and  that  if  such  facts 
were  generally  known  in  tlie  community  or 
neighborhood  where  the  agent  of  the  defend- 
ant association  resided,  and  thereafter  tbe 
association  continued  to  receive  premiums 
falling  due  under  bis  certtflcate  of  Insurance, 
then  sucb  breach  of  warranty  would  not  con- 
stitute a  defense  to  the  association.  In  the 
absence  of  any  statutory  provision  on  the 
subject,  tblB  Instruction  was  plainly  erro* 
neous.  There  is  no  rule  of  law  that  general 
knowledge  in  the  commnnlty  where  tbe  agent 
of  an  association  resides  is  Imputed  to  the 
agent  But  tbe  court  no  doubt  had  In  mind 
the  provision  of  Code,  1 1811,  containing  Just 
such  a  provision.  Tbe  language  of  that  sec-' 
tlon  Is  substantially  embodied  In  the  instruc- 
tion. One  of  the  all^atlons  of  defendant's 
answer  was,  however,  that  defendant  Is  a 
fraternal  beneficiary  association  organized 
and  carried  on  for  the  sole  benefit  of  members 
and  their  beneficiaries,  and  not  for  profit,  and 
having  a  lodge  system  with  rltnallstft!  work 
and  a  representative  form  of  government  and 
while  tbe  articles  of  the  association,  though 
apparently  Introduced  In  evidence,  are  not 
set  out  In  tbe  record,  we  think  it  Is  clear 
from  tbe  language  of  the  certificate  that  de- 
fendant ia  sucb  fraternal  beneficiary  assod- 


atlon  and  that  tbe  certificate  Issued  to  FYanfc 
Knapp  was  Issued  to  bim  as  a  member  of 
such  association,  and  was  not  a  policy  of  in- 
surance. Indeed,  tbe  allegations  of  plalntifTs 
petition  in  themselves  indicate  that  the  de- 
fendant association  is  not  a  life  insurance 
company,  such  as  Is  described  In  chapter  6, 
or  a  stipulated  premium  and  assessment  life 
Insurance  association,  sucb  as  Is  described 
in  chapter  7.  tit  Q,  of  tbe  Code,  but,  on  tbe  con- 
trary, a  fraternal  beneficiary  association,  such 
as  Is  described  in  chapter  9  of  the  same  title. 
Now  section  1811  Is  found  in  chapter  8,  title 
9,  of  tbe  Code  which  applies  to  life  insurance 
companies  and  associations,  and  it  Is  express- 
ly provided  In  section  1825,  found  In  chapter 
9,  that  fraternal  beneficiary  araodatlons  shall 
be  governed  by  that  chapter,  and  "shall  be 
exempt  from  the  provisions  of  the  statutes 
of  this  state  relating  to  life  insurance  com- 
panies, except  as  hereinafter  provided."  In 
tbe  case  of  Smith  v.  Supreme  I<odge,  123  Iowa, 
676,  99  N.  W.  653  (decided  since  this  case  was 
tried  below),  we  held  that  onder  tbe  pro- 
visions of  Cod^  I  1825,  section  1812,  which 
Is  foimd  In  chapter  8,  was  not  applicable  to 
fraternal  beneficiary  associations.  It  neces- 
sarily follows  that  section  1811  Is  equally  In- 
applicable to  such  assodatlona.  There  Is  no 
provision  in  chapter  9  similar  to  that  enk- 
bodled  in  section  1811,  which,  as  we  have 
seen,  must  have  been  the  basis  of  the  Instntc- 
tion  given  by  the  court  It  was  error,  there- 
fore, to  instruct  the  Jnry  on  the  theory  that 
tbe  provision  of  Mcttim  1811  was  an>UcabIe 
to  the  case. 

In  the  same  Instruction  the  court  referred 
collectively  to  three  separate  breaches  of  war- 
ranty which  were  relied  upon  by  defendant, 
and  apparently  required  the  ^fendant  to 
prove  the  breach  of  each  of  tbem  in  order 
to  make  out  a  defense.  Evidently,  If  there 
were  three  separate  warranties,  then  the 
breach  of  any  one  of  the  three  wonld.be  suffi- 
cient to  entitle  the  defendant  to  a  verdict 
Perhaps  tbe  language  of  the  instruction  is 
not  such  as  to  have  misled  tbe  jury,  but  the 
danger  of  a  misapprehension  In  this  respect 
might  have  be^  avoided  by  making  the  in- 
struction more  specific. 

Tbe  other  questions  suggested  In  argument 
are  not  of  such  nature  as  to  demapd  specific 
attention. 

The  Jndgmoit  is  reversed. 
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ABELL  r.  MODERN  WOODMEN  01" 
AMERICA.* 
<8apreme  Coort  of  Minnesota.  Dee.  22,  1806.) 

L  IiTsuKAHCB — Mutual  Benkfit  CiimiicATB 

— Bbeach  or  ConDmoKB. 

Action  npoD  a  matual  benefit  certificate 
LsBned  by  the  defendant,  which  provided  that  if 
the  ir ember  should  aigage  In  an;  occupation 
prohibited  by  the  by-fawa  of  the  socle^  tha 
certificate  aboiild  become  ipao  facto  Toid  as  to 
any  dalm  on  account  of  the  death  of  the  member 
traceable  to  emplorment  in  such  hazardoua 
occupation.  Bcid,  that  the  certificate  was  not 
roid  for  all  purposes  in  case  the  member  engage 
in  the  prohibited  occupation.  The  defendant  la 
exempted  In  such  case  from  all  liablli^  on  ac- 
count of  the  death  of  the  member  by  accldrat  or 
disease  directly  traceable  to  such  prohibited  oc- 
cupation, bat  the  certificate  remains  in  full 
force  and  effect  except  aa  to  the  hasards  ot  audi 
occupation. 
2.  Sake — Estofpix. 

The  defmdant  Is  not  estopped  from  Insistinr 
upon  its  exemption  fnwi  liability  for  the  death 
of  tbe  membtx,  doe  to  Ua  angasinc  in  such 
occopation,  by  accepting  hia  dues  and  assess- 
ments with  knowledge  tnat  he  had  entered  npon 
such  occupation. 

[Ed.  Note.— For  cases  in  point,  see  toL  2Si 
Cent.  Dig.  Insurance,  SI  190»-1912.]  , 

(SyUabna  by  tbe  Coort) 

Appeal  from  District  Court,  Stearin  Coun- 
ty; D.  B.  Searle,  Judge. 

Action  James  Abell  against  the  Modem 
Woodmoi  of  America.  Finding  for  defend- 
ant Fnun  ajL  order  denying  a  new  trial, 
plaintiff  appeals.  Affirmed. 

H.  S.  Locke,  for  appellant  BenJ.  D.  Smith 
and  Ohas.  G.  Laybonm,  for  respondent 

START,  C  J.  Action  by  tbe  father  to  re- 
cover $1,000  on  a  c^tlflcate  issued  by  the  de- 
foulant  a  fraternal  mutual  benefit  society, 
to  bis  son,  Clarence  J.  Abell,  hereafter  re- 
ferred to  as  the  Insured.  The  facts  are  not 
in  dispute.  Tbe  trial  court  made  findings  of 
fact  based  upon  the  admissions  In  the  plead- 
ings and  the  stipolation  of  the  parties,  and 
as  a  conclusion  of  law  directed  Judgment  for 
the  defendant  on  the  mwlts.  The  plalntlft 
i^iealed  from  an  order  denyliv  his  motion 
for  a  new  trial. 

The  sole  question  for  our  decision  is  wheth- 
er the  facts  found  sustained  the  conclosioiu 
of  law.  The  facts,  bri^  stated,  are  sub- 
stantially these: 

On  May  17,  1899,  tbe  Insured  made  appli- 
cation for  and  received  from  the  defendant 
Its  benefit  certificate  In  tbe  sum  of  $1,000 
payable  at  bis  death  to  bis  wife.  This  cer- 
tificate was  surrendered,  and  on  January  2, 
1901,  a  new  certificate  In  lieu  thereof  was 
issued  by  tbe  defendant  to  tbe  insured,  pay- 
able to  bis  father,  the  plaintiff  herein.  Tbe 
contract  between  the  Insured  and  the  de- 
fendant consisted  of  its  by-laws,  his  applica- 
tion for  membership,  and  its  certificate.  The 
by-law8  of  tbe  defendant  in  force  at  the  time 
tbe  certificate  waa  issued,  and  whldi  are 
here  material,  are  these: 

"Sec.  14.  Who  may  Not  Become  Beneficial 
lfanber&— A  person  engaged  tn  an7  ct  tbe 

for  opinion  aa  rMrgumeat,  see  1(£  N.  W.  906. 
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following  occupations  shall  not  become  a 
beneficial  member  of  this  society,  viz. :  Rail- 
road freight  brakeman,  railroad  locomotive 
engineer,  railroad  fireman,  railroad  switch- 
man, switch  tender,  railroad  yardmaster, 
railroad  yard  foreman.  •  •  •  A  person 
shall  be  held  to  be  engaged  in  any  of  the 
foregoing  prohibited  occupations  when  the 
duties  incident  to  his  employment  require 
blm  to  perform  any  of  the  duties  of  said  pro- 
hibited occupation. 

"Sec.  15.  Effect  upon  Benefit  Certificate  by 
Reason  of  Holder  Thereof  Being  Engaged  In, 
or  Hereafter  Engaging  In,  Hazardous  Occu- 
pations.— Engaging  In,  or  enta-lng  on,  or  con- 
tinuing in,  any  of  tbe  occupations  or  employ- 
ments enumerated  In  section  14  of  these  by- 
laws, by  any  beneficial  member  of  this  society 
heretofore  or  hereafter  admitted  to  such 
membfflrshlp,  shall  totally  exempt  such  so- 
ciety from  any  and  all  liability  to  such  mem- 
ber, his  beneficiary  or  boieficlarles,  on  ac- 
count of  or  claimed  as  growing  out  of  tbe 
death  of  such  member  by  accident  directly 
traceable  to  nnployment  in  such  hazardous 
occupation  or  to  disease  directly  traceable 
thereto;  provided  that  if  the  occupation  so 
engaged  in  was  not  prohibited  by  the  laws  of 
this  society*  at  tbe  date  of  the  Issuance  of 
said  member's  certificate,  nor  at  the  time 
he  engaged  therein,  the  provisions  of  this 
clanse  shall  not  apply." 

The  application  of  the  Insured  contained, 
with  others,  tbe  following- representations  and 
statements,  namely:  "(3)  What  Is  your  oc- 
cnpation?  Paper-hanger.  (4)  I  am  not  di- 
rectly or  indirectly  engaged  in  any  of  the 
following  occupations  prohibited  by  tbe  by- 
laws of  said  society,  viz. :  •  •  •  Railroad 
freight  brakeman,  railroad  freight  conductor, 
•  •  •  railroad  switchmao,  •  •  •  and 
agree  that  I  will  not  hereafter,  while  a  mem- 
ber of  this  society,  engage  In  any  of  these 
occupations,  except  at  the  same  time  recog- 
nizing the  full  force  of  the  society's  law  limit- 
ing or  extinguishing  Its  liability  upon  the 
certificate  of  any  member  engaged  In  such 
occupations.  •  •  •  I  further  tmderstand 
that  this  society  does  not  indemnify  against 
the  death  from  suicide,  if  occurring  within 
three  years  from  tbe  date  of  tbe  certificate, 
or  from  death  resulting  from  occupations 
prohibited  by  its  laws."  , 

The  benefit  certificate  contained  this  pro- 
vision: "If  said  member  shall  enter  upon 
or  follow  any  of  tbe  employments  or  occupa- 
tions mentioned  In  section  14  of  the  by-laws 
of  tbis  society  now  In  force  or  as  hereafter 
amended,  this  certificate  shall,  so  far  as  the 
same  1b  Intended  to  provide  for  tbe  payment 
of  benefits,  become  ipso  facto  null  and  void 
as  to  any  claim  growing  out  of  or  made  on  ac- 
count of,  tbe  death  of  said  member  by  acci- 
dent directly  traceable  to  employment  in  such 
hazardous  occupation,  or  from  any  disease 
directly  traceable  thereto;  provided,  that  If 
tbe  occupation  engaged  In  was  not  prohibited 
by  the  laws  of  the  society  at  tbe  date  of  the 
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tssnauce  of  said  member's  c^tlficatok  nw  at 
the  time  be  oigaged  therein,  the  proTWoui 
of  this  clause  shall  not  apply." 

At  the  time  the  Insnred  made  his  applica- 
tion for  membership  and  the  certiflcates 
were  Issued  b;  the  defendant  he  was  engaged 
In  the  business  of  paper-hanging.  Such  was 
his  occnpatloQ  until  fire  months  next  before 
his  death,  but  during  the  last  Qve  months  of 
his  life  his  occupation  was  that  of  a  rail- 
road freight  brakemau.  On  January  22, 
1902,  he  was  killed  by  being  pinched  between 
the  bumpers  of  two  freight  cars  which  he  was 
attempting  to  couple  In  the  performance  of 
his  duties  as  such  railroad  freight  brakeman. 
His  death  was  due  to  an  accident  directly 
traceable  to  his  engaging  In  the  occupation  of 
a  railroad  freight  brakeman,  and  occurred 
while  be  was  performing  tbe  duties  thereof. 
During  all  the  time  he  was  engaged  In  such 
occupation  he  paid  alt  of  his  dues  and  assess- 
ments  to  the  defendant,  and  they  were  ac- 
cepted and  retained  by  the  oflScers  and  agents 
of  the  defendant  with  knowledge  that  he 
was  then  following  the  occiqwtlon  of  railroad 
freight  brakeman,  and  with  anch  knowledge 
he  was  not  disciplined^  but  retained  and  re- 
ported as  a  member  in  good  standing  up  to 
and  until  tbe  time  of  his  d^th.*  Due  proofs 
of  his  death  were  n»de  and  fmnlahed  to  the 
defendant 

It  iB  the  contention  of  the  plaintiff  that 
when  tbe  Insured  engaged  in  tbe  business  of 
railroad  freight  brakeman  the  benefit  certifi- 
cate, by  virtue  of  the  express  terms  of  the  con- 
tract, became  Ipeo  facto  void  for  all  purposes 
—that  is.  it  was  entirely  forfeited ;  that  there 
could  be  no  consideration  for  the  subsequent 
payment  of  dues  and  assessments  by  the  in- 
sared,  unless  the  certificate  should  be  con- 
tinued in  force.  Therefore,  the  defendant 
having  accepted  and  retained  such  dues  with 
knowledge  of  such  forfeiture,  it  is  estopped 
from  asserting  the  forfeiture,  or,  as  Is 
sometimes  said,  waived  It  If  the  premises  of 
this  proposition  be  correct,  the  conclusion  Is 
correct.  The  cases  cited  and  relied  upon  by 
plaintifTs  counsel  fully  sustain  it  On  the 
other  hand,  if  by  the  terms  of  tbe  contract 
the  benefit  certlflcate  was  not  made  void  for 
all  purposes  by  the  insured  entering  upon  the 
occupation  of  railroad  freight  brakeman,  but 
remained  in  fuU  force  and  effect,  except  as  to 
the  hazards  of  such  occupation,  there  was 
ample  consideration  for  the  payment  of  tbe 
dues,  and  tbe  defendant  was  not  estopped  by 
receiving  them  from  Insisting  that  It  did  not 
insure  against  such  hazards.  The  question, 
then,  in  Its  last  analysis,  Is  whether  the 
certificate  became  Ipso  facto  void  for  all  pur- 
poses upon  tbe  Insured  entering  upon  the  oc- 
cupation of  a  freight  brakranan. 

Tbe  contract  must  be  construed  as  a  whole, 
and,  reading  the  by-laws,  application,  and 
certlflcate  together.  It  is  clear  that  It  was 
not  the  Intention  of  the  parties  that  tha 
certificate  should  be  absolutely  vMd  If  the  In- 


sured entered  upon  any  of  tbe  prohibited 
occupations.  Section  14  of  the  by-laws  pro- 
hibits membership  to  persons  engaged  in  the 
occupations  therein  enumerated;  but  section 
15  tiiereof  declares  tbe  ^ect  upon  the  cer~ 
tlficate  if  a  person,  after  he  becomes  a  mem- 
ber, engages  In,  enters  on,  or  continues  in  any 
of  the  employments  enumerated  in  section  14. 
The  declared  effect  is,  not  that  the  certifi- 
cates shall  be  void  for  all  purposes,  but  that 
tbe  society  shall  be  totally  ezonpt  from  all 
liability  on  account  of  the  death  of  such 
member  by  accident  or  disease  directly  trace- 
able to  anch  hazardous  occiq)atlon.  The 
proviso  to  section  16  was  obviously  added  for 
the  purposes  of  preventing  any  retroactive 
application  of  the  by-laws.  The  understand- 
ing of  the  insured  as  to  the  prohibited  occu- 
pations is  sbown  clearly  by  bis  application  to 
have  been  as  stated  in  the  by-laws;  for  he 
therein  declares  that  he  understands  that  the 
society  does  not  indemnify  against  death  re- 
sulting from  occupations  prohibited  by  Its 
laws.  Again,  tbe  certlflcate  provides  that  If 
a  member  engages  In  a  prohibited  occupation 
it  shall  become  Ipso  facto  void  as  to  any 
claim  on  account  of  the  death  of  a  member 
due  to  his  engaging  In  such  occupation ;  that 
Is,  the  nullity  of  tbe  certificate  in  case  a 
member  engages  in  a  forbidden  occupation  is 
expressly  limited  to  claims  on  account  of  his 
death  traceable  to  bis  employment  In  such 
hazardous  occupation,  and  as  to  such  claims 
tbe  society  is  wholly  exempt  from  liability. 

We  so  construe  the  certlflcate,  in  connection 
with  the  by-laws  and  application.  It  follows 
that  during  all  the  time  the  insured  was 
engaged  as  a  railroad  freight  brakeman  his 
benefit  certificate  was  In  fall  force  and  effect, 
except  as  to  the  hazards  of  such  occupation, 
and  hence  the  defendant  was  not  estopped 
from  pleading  its  exemption  from  liability  for 
bis  death,  which  was  due  to  such  hazards,  by 
accepting  and  retaining  his  dues;  and. 
further,  that,  his  death  havli^  resulted  trova 
one  of  tbe  excepted  causes  for  which  it  was 
stipulated  that  the  defendant  should  not  be 
liable,  the  court  correctly  directed  Judgment 
in  its  favor. 

Order  afflnued. 


In  re  ANDRUS'  ESTATE). 
FIRST  UNITARIAN  SOC.  OF  MINNB- 
APOLIS  V.  HOUHSTON. 
(Supreme  Court  of  Minnesota.  Dee.  1,  1905.) 

1.  BXECUTOBS     AHD     AnUiniSTEATOBS  — Al> 

lAJWANcz  or  Glaiu— Appbai.. 
Held,  distlnniiBbing  Capebart  v.  Logan, 
20  Minn.  442  (Gil.  895).  and  St«Ilmacher  v. 
Bruder,  100  N.  W.  478,  93  Minn.  M,  that  the 
appeal  taken  by  tbe  appellant  herein  from  an 
order  of  the  probate  court  allowing  the  claim 
ot  the  reapondoit  herein  against  ine  sstate  of 
a  deceased  iMrson  in  nart,  and  disallowing  the 
balance  thereof,  was  ftom  tiie  whole  order,  and 
that  tha  district  court  «red  in  dismiaslng  the 
appeal 
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2.  ApFUT^Nonca. 

A  notfoa  of  appeal  mort  be  llbenDy  eoi^ 
•troed. 

[Bd.  Nota^For  ctMs  In  point,  u»  foL  % 
Cent.  Dig.  Appeal  and  Error,  |  2140.] 

(Syllabiu  by  Um  Court.) 

Appeal  from  District  Court.  Hoinepin 
CoQDty;  John  Day  Smith,  Judge. 

In  the  matter  of  the  estate  of  Alma  A. 
Andras.  From  an  order  of  the  district 
court  allowing  a  jmrtlon  of  the  claim  of 
Mary  A.  Honliston,  the  First  Unitarian  So- 
ciety  of  MinneapoUfl,  realduary  legatee,  ap- 
peals to  the  district  court,  and  from  an 
order  dismissing  the  appeal  it  again  appeals, 
Beversed. 

S.  B.  Child,  for  appcHant.  Eelth,  Evans, 
Thompson  ft  Falrchlld  and  Charles  Y.  Smith, 
for  respondent 

START,  C.  J.  This  Is  an  appeal  from 
an  order  of  the  district  court  of  the  county 
of  Henn^tn  dismissing  an  appeal  from  an 
order  of  the  probate  court  allowing  a  part 
of  the  respondent's  claim  against  the  estate 
of  Alma  A.  Andrus,  deceased.  The  claim 
of  the  respondent,  Mary  A.  Houllston,  as 
filed  In  the  probate  court,  was  for  the  sum 
of  $1.264.no,  and  that  court  on  Aogust  10, 
1904,  made  and  filed  Its  order  with  reference 
'to  the  claim,  which,  bo  far  as  here  material, 
was  In  these  words:  **It  Is  therefore  order- 
ed that  said  claim  he.  and  It  Is  hereby,  al- 
lowed In  the  sum  of  $880 :  the  sum  of  $3M.S0 
thereof  being  hereby  disnllowed."  There- 
upon the  appellant  here  made,  served,  dnd 
flled  a  notice  of  appeal  from  such  order. 
The  here  material  part  of  the  notice  reads 
as  follows,  namely:  "Ton  will  please  take 
notice  that  the  First  Unitarian  Society  of 
Minneapollf-  lllnn.,  residuary  legatee  In  the 
win,  appr:ii-t  to  the  district  court  of  the 
ooanty  of  Hennepin,  state  of  Minnesota, 
from  that  certain  order  of  said  probate 
court  made  and  filed  herein  on  the  10th 
day  of  August,  1904,  allowing  the  claim  of 
Mary  A.  BoullBfton  against  the  above  estate 
In  the  sum  of  eight  hundred  eighty  dollars." 
Upon  respondent's  motion  the  district  court 
made  its  order  dismissing  the  appeal,  from 
which  the  legatee  appealed  to  this  court 

It  Is  the  contention  of  the  respondent  that 
the  notice  of  appeal  Is  substantially  and 
fatally  defective.  In  that  It  restricts  the  ap- 
peal to  a  consideration  of  the  part  of  the 
order  which  allows  the  respondent  $880, 
and  prevents  any  review  of  the  part  of  the 
order  which  disallows  $384.00  of  her  claim. 
This  contention  Is  based  upon  tiie  follow- 
ing cases:  Capehart  v.  Logan,  20  Minn. 
442  (GU.  899) ;  St  Paul  Tnist  Co.  v.  Kittson, 
84  Minn.  408,  87  N.  W.  1012;  Stellmacher  v. 
Bruder,  08  Minn.  08.  100  N.  W.  47S.  In  the 
first  case  cited  the  claim  presented  to  the 
commissioners  was  a  ^gle  claim  compris- 
ing wevenl  Itema,  a  part  of  whldi  wera 


allowed  and  the  others  disallowed,  and  the 
application  of  the  creditor  for  an  appeal 
from  the  report  of  the  commissioners  «c- 
pressly  limited  the  appeal  to  the  Items  dis- 
allowed. In  the  second  case  cited  It  was 
held  that  an  appeal  from  an  Independent 
and  distinct  part  of  an  order  allowing  the 
accotmt  of  an  execntmr  was  proper.  The  ap- 
peal In  the  last  ease  cited  was  by  a  creditor, 
a  part  of  whose  claim,  single  In  character, 
was  disallowed  by  the  probate  court,  and 
be  attempted  to  ap[>eal  from  that  part  only 
of  the  order  which  disallowed  a  portion  of 
his  claim,  which  he  could  not  do  under  the 
rule  laid  down  In  the  case  of  Capehart  v. 
liOgan. 

There  was,  however,  In  the  case  at  bar, 
but  one  order  In  reference  to  the  claim,  and 
It  was  In  substance  and  In  form  In  accord- 
ance with  the  statute  (Gen.  St.  1894.  i  4S17), 
which  provides  that:    "Upon  the  allowance 
or  disallowance  of  any  claim  the  court  shall 
make  Its  order  allowing  or  disallowing  the 
same.   The  order  shall  contain  the  date  of 
allowance  and   the  amount  allowed,  the 
amount  disallowed,  and  be  attached  to  the 
claim  with  the  otTsets,  if  any."   That  is. 
an  order  allowing  the  whole  of  a  claim  or 
a  part  thereof  must  state  the  amount  allow- 
ed, and,  if  a  part  Is  disallowed,  the  amount 
thereof  most  also  be  stated.   There  Is  only 
one  order  In  any  event,  and  although  a  part 
of  the  claim  may  be  disallowed  the  order 
Is  nevertheless  an  order  allowing  a  claim. 
Now  It  Is  to  be  noted  In  this  case  that  the 
notice  of  appeal  did  not  expressly  or  Im- 
pliedly limit  a  review  of  the  order  to  the 
amount  of  the  claim  allowed,  as  was  done 
In  the  cases  relied  npon  by  respondent;  for 
it  states  that  the  legatee  appeals  from  the 
I  order  made  and  flled  by  the  probate  court  on 
I  August  10,  1894,  allowing  the  claim  of  the 
j  creditor  in  the  sum  of  $880.    It  Is  true  that 
i  it  does  not  further  Identify  the  order,  br 
I  adding  the  words  "and  disallowing  $384.50 
1  thereor';  but  It  cannot  bo  fairly  Implied 
I  from  this  omission  that  the  appeal  was 
!  not  taken  from  the  whole  order,  for  there 
■  was  but  one  order,  which  wns  an  order  al- 
I  lowing  the  claim  of  Mary  Hounston.   A  no- 
i  tlce  of  appeal  must  be  liberally  construed, 
i  Town  of  Hoven  v.   Orton,  37  Minn.  44tS. 
85  N.  W.  264 ;  Anderson  v.  County  of  Meeker. 
46  Minn.  237,  48  N.  W.  1022  ;  2  Ency.  Plead- 
ing and  Practice,  216. 

The  notice  In  questton  may  be  fairly  con- 
strued as  an  appeal  from  the  whole  order, 
and  we  so  construe  It  This  distinguishes 
this  case  from  Capehart  v.  Logan  and  Stell- 
macher V.  Bruder,  supra.  We  therefore 
hold  that  the  notice  of  appeal  In  this  case 
was  sufficient  to  bring  before  the  district 
court  the  whole  subject-matter  of  the  or- 
der appealed  from,  and  that  the  trial  court 
vneA  in  dismissing  the  appeal. 
Order  reversed. 
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BTATB  ez  rel.  PHILLIPS  et  aL  r. 
WEBBER,  Judge. 
(Snpreme  Court  <d  Minnesota.  Dec  1,  1906.) 

1.  Statutes— Cokbtbuction—Pboviso. 

The  general  rale  that  a  proviso  to  a  statute 
relates  only  to  the  paragraph  which  immedi- 
atel;  precedes  it  has  no  application  to  caseai 
where  it  clearly  appears  that  the  proviso  was 
intended  to  apply  to  the  whole  statute. 

[EM.  Note.— For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  8  810.] 

2.  Judges— DisQUALiFioATion. 

Chapter  806,  p.  720,  Laws  1895,  providing' 
that  any  judge  of  the  district  court  may  be  dis- 

finaliQed  to  try  any  particular  action  by  muk- 
Dg  and  filing  an  affidavit  of  prejudice  against 
him,  construed,  and  hM,  that  the  last  proviso 
thereof  relates  to  the  whole  statute  and  ez* 
elndes  from  its  operation  all  jndidal  ^tricts 
having  less  than  utiree  Jadges. 
(Syllabus  by  the  Court.) 

Application  by  tbe  stat^  oa  tlie  relation 
of  Jane  A.  PbiUlps  and  othere,  for  a  writ 
of  mandamiiB  to  B.  F.  Webber,  judge  of  the 
district  court  of  Redwood  connty.  Writ 
denied. 

Fred  B.  Pbtlllps  and  E.  S.  Cary,  for  re- 
lators.   Somerrllle  &  Olsen,  for  respondent 

START,  C.  J.  This,  liberally  construed.  Is 
a  petition,  brought  on  for  bearing  by  an 
order  to  show  cause,  for  a  peremptory  writ 
of  mandamus  directing  the  respondent,  as 
Judge  of  the  district  court  of  Redwood  coun- 
ty and  of  the  Ninth  judicial  district,  to  se- 
cure the  services  of  some  other  judge  to 
preside  at  the  trial  of  the  case  of  Knud  D. 
Mo  et  al.  V.  Jane  A.  Phillips  et  al.,  pending 
in  such  court  Tbe  relators  made  and  filed 
an  affidavit  of  prejudice  on  the  part  of  the 
respondent  In  tbe  case,  claiming  the  right 
to  do  HO  under  tbe  provisions  of  Laws  18d5, 
p.  720,  c.  306.  Tbe  respondent  as  such  judge, 
ruled  to  tbe  effect  that  the  statute  had  no 
applicatloo  to  tbe  Ninth  judicial  dlBtrlct 
which  has  bnt  one  judge,  and  for  that  rea- 
son refused  to  grant  any  relief  to  tbe  re- 
lators based  upon  their  affidavit  of  preju- 
dice. Was  the  ruling  correct?  An  answer 
to  this  question  Involves  a  construction  of 
the  statute,  which  provides  that: 

"Section  1.  Whenever  In  any  civil  action 
pending  In  a  dlatrlct  court  of  this  state,  any 
party  to  tbe  action  shall,  not  less  than  six 
days  before  the  first  day  of  tbe  term  at  which 
said  action  Is  noticed  for  trial  make  and  file 
with  the  presiding  judge  and  serve  on  the  op- 
posite party  or  bis  attorney,  an  affidavit  stat- 
ing that  on  account  of  prejudice  or  bias  on 
tbe  part  of  said  presiding  judge  be  has  good 
reason  to  believe  and  does  believe  that  be 
cannot  have  a  fair  trial  of  said  action,  said 
presiding  judge  shall  forthwith  secure  the 
services  of  some  other  judge  of  tbe  same  or 
another  district  to  preside  at  tbe  trial  of 
said  action,  and  said  action  shall  be  con- 
tinued on  tbe  calendar  until  some  other 
judge  can  be  secured  to  preside  at  ssid  trial 
On  making  and  filing  with  the  presiding 


judge  such  an  affidavit  by  tbe  defendant  In 
a  criminal  action  not  less  than  two  days 
before  tbe  expiration  of  tbe  time  allowed 
to  Iilm  to  prepare  for  trial,  some  other  judge, 
Shalt  likewise  be  secured  to  preside  at  tbe 
trial  of  said  action  and  said  presiding  Judge 
shall  In  either  of  such  cases  be  Incapacitated 
to  try  said  action;  prorided,  if  the  Judge 
against  whom  said  affidavit  la  filed  in  a 
criminal  action  shall  bo  order  tbe  place  of 
trial  of  said  action  may  be  changed  to  an- 
other county  or  judicial  district  so  as  to 
secure  a  speedy  trial  before  another  judge. 

"Prorided,  tliat  In  districts  having  more 
than  one  Judge  the  affidavit  above  prorided 
for  may  be  filed  within  one  day  after  It  Is 
ascertained  which  judge  Is  to  preside  at  tbe 
trial. 

"Prorided,  that  this  act  shall  not  apply  to 
any  judicial  district  In  this  state  having  lew 
than  three  (S)  district  judges." 

It  is  to  be  noted  that  the  statute  prorides: 
First  that  In  any  civil  action  pending  In  a 
district  court  of  tbe  state  tbe  presiding  Judge 
of  tbe  court  in  which  the  action  Is  pending 
may  be  disqualified  to  try  it  and  required 
to  secure  tbe  services  of  some  other  judge 
to  preside  at  the  trial  of  tbe  cause  by  simply 
making  and  filing  an  affidavit  of  prejudice 
on  his  part ;  second,  that  the  presiding  judge 
In  a  criminal  action  may  also  be  disqualtfietf 
by  making  and  filing  such  an  affidavit  That 
Is,  tbe  section  contains  two  paragraphs.  The 
first  relates  to  the  procedure  for  disqualify- 
ing a  Judge  In  a  civil  action,  and  tbe  second 
to- tbe  procedure  in  a  criminal  action.  Tbe 
last  proviso,  however,  declares  that  the  act 
shall  not  apply  to  any  judicial  district  hav- 
ing less  than  three  judges.  The  relators 
attempted  to  disqualify  tbe  respondent  In 
the  action  referred  to  by  filing  an  affidavit 
of  prejudice  by  virtue  of  the  first  paragraph 
of  the  statute^ 

It  Is  claimed  on  tbe  part  of  the  respond- 
ent that  the  relators,  In  the  st^  taken  by 
them,  wholly  failed  to  comply  with  tbe  re- 
quirements of  tbe  statute,  and,  further,  that 
tbe  provisions  of  the  statute  have  no  applica- 
tion to  a  judicial  district  baring  less  than 
three  judges.  We  find  It  necessary  to  con- 
sider only  tbe  last  contention.  Wbetber  tbe 
first  paragraph  of  the  statute  applies  to  all 
of  the  district  courts  of  the  state  depends 
upon  tbe  effect  to  be  given  to  tbe  last  proviso 
of  tbe  act  It  is  a  general  rule  that  a  pro- 
riso  to  a  statute  relates  only  to  tbe  paragraph 
which  Inunediatety  precedes  It  but  the  rule 
has  no  application  to  cases  where  it  clearly 
appears  that  the  proviso  was  intended  to  ap- 
ply to  the  whole  statute.  26  Enc.  670;  2 
Suth.  St  Con.  I  351.  Now,  If  thH«  were 
any  good  reasons  why  the  proviso  should 
apply  to  criminal  actions  as  provided  In  tbe 
paragraph  next  preceding  It  and  not  to  civil 
actions  as  provided  In  tbe  first  paragraph, 
then  it  might  be  conceded  that  the  proviso 
would  fall  within  the  general  rule,  and  would 
onl7  an>l7  to  criminal  actions. 
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It  is,  however,  reasonably  clear  from  the 
whole  statute  that  the  delays  and  abases 
which  would  result  from  extending  its  pro- 
TlsloDs  to  Judicial  districts  having  less  than 
three  jadges  would  be  as  greet  In  civil  ac- 
tions "as  Id  criminal  actions,  perhaps  greater 
by  reason  of  the  greater  nnmber  of  dvll  ac- 
tions. There  is  no  apparent  reason,  then, 
for  not  "extending  the  proviso  to  the  whole 
act.  On  the  contrary  thwe  are  good  reasons 
why  It  should  be.  Again,  the  clear  and  broad 
terms  of  the  proviso,  considered  In  connection 
with  Its  history,  as  stated  In  State  v.  Gard- 
ner. 88  Minn.  130,  92  N.  W.  029,  Indicate 
an  undoubted  intention  on  the  part  of  the 
Legislature  that  the  provisions  of  the  statute 
should  not  be  Inflicted  upon  judicial  districts 
baring  less  than  three  judges.  The  case  of 
State  V.  Gardner,  supra,  which  is  relied  up- 
on by  the  relators  is  not  here  In  point,  for 
the  question  In  that  case  was  whether  or  not 
a  defendant  in  a  criminal  action  pending  In 
a  judicial  district  having  six  judges  could 
disqualify  more  than  one  of  them  by  an  affi- 
davit of  prejudice.  The  very  purpose  of  re- 
ferring In  that  case  to  the  history  of  the  last 
proviso  was  to  Indicate  the  proper  conatruc- 
tlMi  of  the  part  of  the  statute  relating  to 
criminal  actions  as  it  stood  before  the  proviso 
was  added,  the  office  of  which  was  to  remove 
judicial  districts  having  less  than  three 
jndges  from  the  operation  of  the  statute, 
leaving  all  other  judicial  districts  subject 
to  the  provisions  of  the  statute  as  It  read 
before  the  proviso  was  added. 

We  hold  that  the  last  proviso  applies  to  the 
whole  statute,  aud  excludes  trom  Its  opera- 
tion all  judicial  districts  having  less  than 
three  judges.  It  follows  that  the  ruling  of 
the  learned  trial  judge  was  correct,  and  that 
the  order  to  show  cause  must  be  discharged. 

So  ordered. 


SWSDISH-AMERICAN  NAT.  BANK  OF 
MINNEAPOLIS  v.  CHICAGO,  B. 
&  Q.  UT.  CO. 
(Supreme  Court  of  Minnesota.  Dec.  IS,  1905.) 
Cabeiebs — Freight — Failtjbb  to  Dkliveb  — 

Evidence — He  cord  BnTBiEB — Bills  or  Lad- 

mo— Estoppel. 

Action  by  an  indorsee  of  oertain  bills  of 
lading  to  recover  the  value  of  the  property  there- 
in described,  for  the  reason  tbat  the  carrier  fail- 
ed to  deliver  It  to  the  plaintiff.  Held: 

L  Whether  record  entries  relevant  to  the 
issue,  made  In  the  regular  course  of  business, 
are  properly  verified  as  a  basis  for  receiving 
them  in  evidence,  is  a  question  for  the  exercise 
of  practical  sense  and  Bound  discretion  by  the 
trial  Judge,  and  his  decision  of  it  will  not  be 
reversed  on  appeal,  if  there  is  an;  evidence 
reasonably  supporting  it.  The  entries  here  in 
Question  were  properly  received  in  evidence. 

2.  A  carrira-,  even  as  to  an  innocent  indorsee, 
b  not  estopped  by  statements  In  a  bill  of  lading 
issued  by  his  agents  from  showing  that  no  goods 
k)  fact  were  received  for  transportation,  unless 
hr  his  nsnal  mode  of  doing  business  he  has  given 
to  Us  agents  authority  to  issue  bills  of  lading 
for  gooda  not  recalvad.  National  Baok  of  Com- 


1  merce  v.  Ry.  Co.,  46  N.  W.  342,  560,  44  Minn. 
;22ft,9L.lR.A.2G3,20Am.St  Bep.  666> 
j  followed. 

I    S.  The  evidence  herein  was  not  sufficient  to 
sustain  a  finding  that  the  defendant  had  au- 
thorised its  aeenta  to  Issue  bills  <ME  lading  for 
goods  not  received. 
(Syllabus  by  the  Court) 

A[^al  from  District  Court,  Hennepin 
County;  Charles  M.  Pond  and  C.  B.  Elliott, 
Judges. 

Action  by  the  Swedlsh'Amerlcan  National 
Bank  of  Minneapolis  against  the  Chicago, 
Burlington  &  Qulncy  Railway  Company. 
Verdict  for  defendant,  from  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.  Affirmed. 

John  Lind  and  A.  Uelaiid,  for  appellant 
Yonng  &  Lightnw,  for  respcmOent 

START,  a  J.  The  defendant's  freight 
agent  at  the  city  of  Minneapolis  on  August 
15,  1902,  signed  and  delivered  two  bills  of 
lading  to  the  firm  of  Blew-Armstrong  Com- 
pany, hereafter  referred  to  as  the  firm,  each 
of  which  acknowledged  the  receipt  of  860 
sacks  of  bran  to  be  transported  to  Marlon, 
Ohio,  there  to  be  delivered  to  the  consignee. 
On  the  same  day  the  firm  drew  two  drafts 
for  9280  each  on  the  consignee,  attached 
them  to  the  bills  of  .lading,  and  Indorsed 
them  to  the  plaintiff.  In  ccmslderatlon  there- 
of and  relying  thereon  the  plaintiff  advanced 
to  the  firm  the  fall  amount  of  the  drafts. 
The  bran  never  reached  its  destination,  the 
drafts  have  never  been  paid,  the  firm  are 
Insolvent,  and  this  action  was  brought  to 
recover  the  value  of  the  bran.  The  defense 
was  that  the  defendant  never  received  the 
bran,  and,  further,  that  Its  agent  bad  no 
authority  to  sign  and  deliv^  the  bills  of 
lading  wltliont  a  delivery  of  the  bran.  The 
trial  court  Instructed  the  jury  to  the  effect 
that  If  the  bran  was  delivered  to  the  defend- 
ant It  was  liable  for  the  value  thereof,  but 
If  It  was  not  delivered  to  the  defendant  it 
was  not  liable.  The  Jury  returned  a  verdict 
for  the  defendant,  and  the  plaintiff  appealed 
flrom  an  order  denying  Its  motion  for  a 
new  trbl. 

1.  The  defendant,  as  part  of  Its  evidence 
to  show  that  the  two  cars  of  bran  were 
never  received  by  It,  introduced  In  evidence 
over  the  objection  of  the  plaintiff  the  car 
record  of  another  carrier  at  Minneapolis 
which  tended  to  show  that  the  cars  of  bran 
were  delivered  to  such  other  carrier  and 
shipped  out  of  Ulnneapolla  over  its  line. 
This  Is  urged  as  error,  for  the  alleged  reason 
that  the  record  was  not  verlfled,  either  as 
required  by  the  common  law  or  by  the  stat- 
ute In  relation  to  books  of  account  It  was, 
however,  shown  tbat  the  record  was  made 
in  Uie  regular  course  of  the  business  of  anch 
carrier,  entries  were  made  therein  of  every 
car  coming  into  Its  possession  and  Its  move- 
ments within  the  city  limits,  and,  further, 
that  the  entries  were  made  under  drcum- 
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stances  preclv^Ung  anj  motive  for  mlBreiire- 
Beotatkm  and  under  condltltHU  calculated 
to  Inaun  accnracgr.  Wbetber  sncb  entrlei 
In  any  particular  case  are  properly  yeiUfled 
as  a  basis  for  receiving  tbem  In  evidence 
Is  a  question  calling  for  tha  exerdse  of 
practical  sense  and  soimd  discretion  by  the 
trial  JndgOi  and  Ids  decision  of  it  will  not 
'  be  rerexaed  on  iq^wal.  If  tben  Is  any  evi- 
dence fairly  sastalnlng  bis  conclusion.  Any 
other  rule.  In  view  of  the  magnitude*  meth* 
ods,  and  necessities  of  modem  business  en- 
terprises, would  result  In  great  Inconrenience 
and  Injnstloeu  "In  short,  courts  must  here 
cease  to  be  pedantlfi  and  oideaTor  to  be 
practical."  2  Wlgmore,  E>v.  1680;  1  Greoil. 
Ev.  {  llOw  The  record  ha«  In  question  was 
properly  rec^TOd  in  evidence. 

2.  The  trial  court  submitted  aatt  one  ques- 
tion to  the  jury,  which  was  whether  the 
bran  was  ever  delivered  to  the  detondant, 
and  directed  thou  to  return  a  vwdlct  for  the 
plaintiff  If  It  was  delivered,  and  for  the  de- 
faidant  if  it  ms  not  In  thus  narrowing 
the  issue  the  court  must  have  ruled,  as  a 
matter  of  law,  ^ther  that  the  evidence  was 
practically  conclusive  that  the  defendant's 
agmts  had  no  authority,  real  <a  apparent,  to 
issue  bills  of  lading  unless  the  property 
therein  described  bad'  been  deUvered  to  the 
defendant  w  tbat  whether  the  bills  of  lad- 
ing were  or  were  not  Issued  by  the  authority 
of  the  defendant  It  was  not  estomied  tnm 
showing  tbat  the  goods  therein  described 
were  never  delivered  to  It  It  follows  that 
if  either  pnqposltlon  was  rigbt,  the  court  cor- 
rectly Instructed  the  Jury,  but  otherwise  If 
both  propositions  were  wrong.  It  Is  the  con- 
tention of  the  plaintiff  tbat  the  evidence  was 
suflSdent  to  sustain  a  finding  tbat  the  defend- 
ant authorised  Its  agents  to  issue  bills  of  lad- 
ing without  any  delivery  to  It  of  the  proper- 
ty therein  described,  and  that  If  it  did  so  It 
would  be  liable  to  third  parties  relying  In 
good  faltb  upon  such  bills.  It  was  held  in 
the  case  of  National  Bank  of  Commerce  v. 
Ry.  Co.,  44  Minn.  224,  46  N.  W.  842,  660,  9 
L.  B.  A.  268,  20  Am.  St  Bep.  666,  In  .accord- 
ance with  the  weight  of  Judicial  opinion,  tbat  | 
a  bill  of  lading  Issued  by  the  shipping  agent  : 
of  a  carrier  without  receiving  the  goods  nam- 
ed In  It  does  not  estop  the  carrier  from  show- 
ing that  no  goods  were  in  fact  received  for 
transportation  as  against  an  innocent  con- 
signee or  Indorsee  fOr  value.  In  the  case 
cited  the  court  aitev  stating  the  basis  upon 
which  the  de<^lon  rests,  stated  incidentally 
that  "no  doubt  a  carrier  might  adopt  a  dif- 
ferent mode  of  doing  business  by  giving  his 
agttits  aut&OTlty  to  Issue  bills  of  lading  for 
goods  not  recdved,  so  as  to  render  him  liable 
In  such  cases  to  third  parties." 

The  plaintiff  claims  that  the  evldoice 
brings  this  case  within  tbls  apparent  exc^ 
tlon  to  the  general  rule,  that  the  carrier  is 
not  asti^iped  to  show  that  he  did  not  receive 
the  goods  described  In  the  bill  of  lading.  Tbe 
exception.  If  given  the  broad  application 


claimed  f <w  it  by  the  plalntUE,  would  be  In- 
ooDsistuit  with  the  reasons  upon  which  the 
rale  is  based,  which  are  that  liablUty  of  a 
carrlw  does  not  begbi  until  the  goods  are 
deUvered ;  that  while  bills  of  lading  are  sym- 
bols of  the  property  therein  described,  and 
th^  transfer  operates  as  a  transfer  of  the 
property,  yet  tfaey  are  not  n^eettable  as  bills 
of  exchange  and  promissory  notes  are ;  hence 
the  carrier  may  show,  as  against  a  bcma  fide 
holder  of  a  bUl  of  ladUng,  that  be  did  not  re- 
ceive the  goods  named  therein.  Mo.  Pac  By. 
Oo.  V.  McFadden,  164  U.  8.  165, 14  Sup.  Ct 
900,  88  L.  Bd.  944.  The  argument  tbat  the 
carrier  should  be  estt^^ed,  as  against  a  par- 
ty who  parted  with  his  money  upon  the  state- 
ment in  the  bill  of  lading  made  by  the  car^ 
rler  at  his  agents  that  he  bad  received  tbe 
goods,  is  a  strong  one ;  but  it  was  fully  con- 
sidered by  tills  court  in  the  case  dted.  The 
exceptioa,  then,  to  which  we  have  referred, 
must  be  construed  with  r«Cemoe  to  the  rale 
adopted  and  tbe  reason  upon  which  It  Is  bas- 
ed. So  construed,  the  e»!eptton  is  limited 
to  cases  where  the  carrier  by  his  usual  mode 
of  doing  busbiess  gives  to  bla  sgents  authori- 
ty to  Issue  bills  of  lading  fw  goods  not  re- 
ceived. 

Tbls  brings  us  to  tbe  question  wbetbor 
the  evidence,  taking  the  most  favorable  view 
of  it  for  ttie  plaintiff,  would  sustain  a  finding 
by  tbe  Jury  that  tbe  defendant  did  so  autbor- 
iae  its  agents  at  Ulnneapolis  to  Issue  bills 
of  lading  for  goods  not  received.  The  evi- 
dence tends  to  show  that  tbe  d^endant  adopt- 
ed printed  rules  for  the  conduct  of  Ito  busi- 
ness, one  of  which  warn  this,  "Becelpts.  blHs 
of  la^nft  and  live  stoA  contracts  must  not 
be  issued  until  entire  shipment  Is  in  posses- 
sion of  the  company,  and  the  date  shown 
thereon  should  be  the  date  on  which  the  slilp- 
ment  Is  completed that  its  general  agent  at 
Minneapolis  never  received  any  authority  in 
any  way  from  bis  superiors  to  depart  from 
this  rule;  that  It  was  customary  for  tbe 
agents  In  charge  of  the  Minneapolis  office, 
where  the  bills  of  lading  in  question  wore 
Issued,  to  sign  bills  of  lading  presented  by 
shippers  whom  they  knew  to  be  reputable 
without  going  out  to  ascwtaln  whether  the 
property  therein  described  was  on  tbe  track 
or  In  tbe  cars;  that  at  the  time  tbe  blUs  of 
lading  were  delivered  to  tlie  firm  th^  were 
large  and  reputable  shippers  over  the  defend- 
ant's road,  and  the  bills  wwe  signed  by  the 
ag«it  for  tbe  reascm  that  be  assumed,  be- 
cause the  shippers  were  rentable  business 
men,  that  the  goods  had  been  deUvered ;  and, 
furtho*,  that  the  agent  nevw  signed  any  bills 
of  lading  when  he  knew  Uiat  the  goods  bad 
not  been  deUvered.  We  are  of  the  (Opinion, 
and  'so  boM,  that  the  evidence  was  not  suffl- 
dent  to  sustain  a  finding  to  tbe  effect  tbat 
Uie  defendant  by  its  mode  of  business  gave 
to  its  agents  authority  to  issue  bUIs  of  lading 
toe  goods  not  received. 

8.  After  tbe  case  bad  beoi  submitted  to 
the  Jury  they  returned  Into  court  for  furttior 
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Instractlona,  and  tbe  plaintiff's  counsel  re- 
quested the  conrt  to  give  them  tbe  Instruc- 
tloo  following,  namely:  "In  this  connec- 
tion I  would  ask  yonr  honor  to  state  to  the 
Jury  whether,  it  the  Great  Western  should 
bare  carried  the  goods  ont — these  same  goods 
out  of  town — and  tbe  goods  were  actually  In 
cars  at  tbe  time  when  tbe  receipts  were  given 
the  defendant  company  and  before  the 
Great  Western  had  appr(q>riated  the  goods 
and  taken  them  out,  whether  it  would  not  be 
a  receipt  of  tbe  goods  by  tbe  defendant  com- 
pany." The  court  replied :  "Ob,  I  think  the 
Instructions  cover  all  the  court  ought  to  say 
on  that  subject  Tbe  plaintiff  will  be  en- 
titled to  recoTer  If  defendant  got  these  goods, 
got  possession  of  these  goods,  as  these  ship- 
ping receipts  purport  to  state.  If  they  never 
received  the  goods,  they  are  not  liable."  Tbe 
refusal  to  give  the  request  Is  assigned  as 
«Tor.  It  was  not;  for  the  facts  assumed 
In  the  request  would  not,  standing  alone, 
■how  a  receipt  of  tbe  goods  by  tbe  company. 
Order  afflrmed. 

SLUOTT,     took  no  part 


AUDITOR  GENERAL  t.  PLBMING. 
<Snpreme  Court  of  Michigan.   Nov.  21,  1906.) 
1-  Taxation— -BxjiCTion  of  AssESsiaofT  bt 

AUDITOB  GkITEBAZi — REASBESSJfEirT. 

^Oomp.  Laws,  {  S918,  provides  that.  If  tbe 
Auditor  Gaieral  shall  discov»  before  the  sale 
of  any  Isnds  for  taxes  tbat  tor  any  reason  tb^ 
should  not  be  sold,  he  shall  cause  the  same  to  be 
withheld  from  sale.  Section  3919  provides  that 
the  Anditor  GeD»al  shall  prepare  and  forward 
to  the  county  treasnrer  a  statbment  of  such  re- 
jected taxes,  and  a  description  of  the  lands  upon 
whidi  the  same  were  assessed,  and  that  such 
«onnty  treasurer  shall  lay  the  same  before  the 
board  of  supervisors,  and,  if  such  tax  shall  have 
been  rejected  or  charged  back,  except  for  the 
rMaon  that  such  land  was  not  subject  to  taxa- 
ti<m  at  the  time  of  assessment,  or  that  the  taxes 
thereon  had  been  paid,  or  that  there  had  been  a 
double  assessment  thereof,  the  board  of  super- 
visors shall  cause  tbe  same  to  be  reassessed  upon 
tbe  aame  land  Held  that,  where  the  descrip- 
tion of  land  upon  tbe  tax  rolls  was  valid,  but 
tbe  Anditor  General  erroneously  rejected  tbe 
■ame,  a  reassessment  by  the  board  of  Buperrlaors 
was  valid. 

2.  Sajm— AawsmWT— DMCBgnow  or  Pbop- 
bbtt. 

Land  was  assessed  as  a  certain  designated 
lot  In  "Newell's  E.  &  C.  plat"  There  was  but 
one  plat  or  map  of  the  village  in  which  the  lot 
was  altaated.  and  it  was  filed  and  recorded  as 
■*New^'s  Bnlaraed  and  Corrected  Map  of"  snch 
village.  Bad,  uat  tbe  assesunent  was  valid. 

3.  Sam — Rbassbsbueitt. 

After  certain  assessments  wo-e  rejected  by 
the  Auditor  General  and  catified  back  to  the 
connty  treasurer,  such  treasurer  duly  made  his 
report  to  the  board  of  supervisors,  and  the  board 
directed  the  county  treasurer  to  separate  the 
rejected  taxes  into  schedules  of  certain  town- 
ships. These  schedules  and  the  original  lists 
were  referred  by  the  board  to  its  committee  on 
apportionment  and  rejected  taxes.  Tbat  com- 
mittee reported  the  facts  and  recommended  the 
reaasessnent  of  the  land,  referring  to  them  by 
scbednU.  which  report  was  adopted  by  the 
boar&  Beldt  that  the  tefoenoe  to  the  report  I 


and  the  adoption  tha%of  made  it  a  part  of  the 

{iroceedings,  and  that  It  was  not  necessary  that 
t  should  bs  wrtttan  out  at  langdt  upon  the 
records. 

Appeal  from  Clrcolt  Ooort,  Mosk^Eon 
County,  In  Chancery ;  Fred.  J.  Bunell,  Judge. 

The  Auditor  General  petitioned  for  ttie 
sale  of  certain  property  for  taxes.  B.  Andrew 
Fleming  filed  objections,  and  from  a  judg- 
ment against  him,  be  appeals.  Affirmed. 

The  contestant  and  appellant  was  tbe  own- 
er of  a  mortgage  covering  tbe  land  Involved 
In  this  controversy.  For  tbe  years  1899  and 
1900  the  land  was  assessed  under  the  fol- 
lowing description :  "Lot  5  and  N.  12  feet  of 
lot  6  of  subdivision  of  lot  1,  and  B.  one-half 
of  lot  2,  block  20,  Newell's  E.  &  C.  Plat" 
The  contestant  applied  to  the  Auditor  General 
to  have  tbe  taxes  upon  this  property  set 
aside  for  misdescription.  Tbe  Auditor  Gen- 
eral compiled  with  bis  application.  By  re- 
solution of  the  board  of  supervisors,  tbe  taxes 
for  these  two  years  were  reassessed  under  the 
following  description :  "Ixit  tS  and  the  N.  12 
feet  of  lot  6  of  subdivision  of  lot  1,  and  tbe 
E.  one-half  of  lot  2,  in  block  20,  Newell's  En- 
larged and  Corrected  Map  of  the  City  of  Mus- 
kegon." Tbe  original  plat,  filed  In  18^,  was 
entitled  "Village  Map  of  Muskegon,  Theodore 
Newell,  Proprietor."  In  1867  another  plat 
was  filed  and  recorded,  entitled  "Newell's  En- 
larged and  Corrected  Map  of  Muskegon  Vil- 
lage." The  latter  plat  Included  all  land  tbat 
was  in  the  original  and  some  besides.  Tbe 
contestant  insists  that  under  the  tax  law, 
taxes  set  aside  on  account  of  misdeecription 
of  the  land  cannot  be  reassessed.  The  court 
sustained  the  validity  of  the  tax.  Tbe  law 
bearing  upon  the  question  is  as  follows:  "If 
tbe  Auditor  General  shall  discover  before  the 
sale  of  any  lands,  as  aforesaid,  that  for  any 
reaBon  tb^  should  not  be  sold,  be  shall  cause 
tbe  same  to  be  withheld  from  the  sale ;  and  if 
tbe  error  wlglnated  with  the  township  or 
county  offlcera,  the  amount  of  such  taxes  shall 
be  charged  against  the  county  from  which 
tbe  sapie  was  returned.  If  such  error  was 
made  by  a  township  officer,  tbe  amount  there- 
of shall  be  charged  by  tbe  county  treasurer 
to  the  township  In  whidi  such  error  occurred. 
If  there  has  been  a  cbaiw  In  the'  boundaries 
of  any  county  or  town  In  which  tbe  lands  are 
situated  after  tbe  return  of  such  taxes,  such 
rejected  toxes  shall  be  charged  to  tbe 
county  to  which  tbe  lands  belong  at  tbe  time 
of  snch  rejection."  Section  3918,  Comp. 
Laws.  "The  Auditor  General  shall  prepare 
and  forward  to  the  county  treasure  a  state- 
ment of  such  rejected  taxes,  and  a  description 
of  the  lands  upon  which  the  same  were  as- 
sessed ;  and  such  county  tieasureir  shall  lay 
the  same  before  the  board  of  supervisors  at 
tbelr  noct  session  thereafter,  and  if  such 
taxes  shall  bave  been  rejected  or  cAarged 
back  by  tbe  Auditor  General,  except  for  the 
reason  that  such  land  was  not  subject  to 
taxation  at  the  time  of  asBessmmt  for  such 
taxes,  or  tbat  the  taxes  thereon  had  been 
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paid,  or  that  ttere  bad  been  a  doable  aBsess- 
ment  thereof,  tbe  board  of  snpervlBors  shall 
cause  the  same  to  be  reaBsesaed  vpon  the 
same  land,  and  collected  with  the  taxes  of 
the  th«i  current  year,  and  In  the  same  man- 
ner. If  sncb  taxes  cannot  be  properly  reaa- 
seesed  upon  the  same  lands,  tbe  board  of 
BiiperTlsors  shall  cause  tbe  same  to  be  re- 
assessed upon  tbe  taxable  property  of  the 
proper  township.**  Section  S919,  Oomp.  Laws. 

Argned  before  MOORB.  O.  J.,  and  McAL- 
VAT,  ORANT,  BLAIR,  and  OSTRANDEB, 
JJ. 

Nlms,  Hoyt,  Erwin,  Sessions  &  Vanderwerp, 
for  appellant  George  8.  Lovelace  (Gross, 
Lovelace  ft  Ross,  of  counsel)  for  appelle& 

GRANT,  J.  (after  stating  the  facts).  The 
contestant's  contention  Is:  (1)  That  taxes 
rejected  by  tbe  Auditor  (Seneral  for  erroneous 
or  Indefinite  description  cannot  be  reassessed 
npon  a  different  description  than  that  con- 
tained In  the  original  assessment  roll;  (2) 
that  tbe  taxes  In  this  case  were  assessed  np- 
on a  dlfleroit  description  of  land  than  that 
contained  in  tbe  original  assessment;  (3) 
that  tbe  Board  of  review  is  the  only  body 
clothed  with  power  to  review  the  roll  and  cor- 
rect errors  in  the  descrlptlcm  of  property. 

We  are  of  opinion  that  proposition  Na  1 
is  sound,  .and  should  be  applied  where  the 
description  la  too  indefinite  for  correction; 
in  other  words,  the  statute  does  not  author- 
ise boards  of  supervisors  In  reassessing  taxes 
to  correct  descriptions  absolutely  void  for 
indefiniteness,  but  only  autborizes  the  board 
in  such  ca^es  to  reassess  the  taxes  upon  tbe 
taxable  property  of  the  proper  township. 
Auditor  Oen.  v.  Smith,  126  Mich.  576,  85  N. 
W.  8.  The  original  assessment  in  that  case 
was  of  "the  center  22  feet"  of  a  certain  lot 
The  Auditor  General  held  tbe  assessment 
void  for  Indefiniteness  and  canceled  It  It 
was  reassessed  as  "the  easterly  22^  feet  of 
westerly  44%  feet  of  lot  2,"  etc.  Tbe  reas- 
sessment was  held  void,  the  court  saying 
that  no  one  could  tell  whether  the  center  22 
feet  of  the  lot  running  east  and  west  or  north 
and  south,  was  Intended.  It  would  seem  to 
follow  from  that  case  that  If  the  descriptions 
which  were'  held  void  In  Jackson  v.  Sloman, 
117  Mich.  126,  75  N.  W.  282,  and  Petit  v.  Flint, 
etc.,  P.  Co.,  114  Mich.  362,  72  N.  W.  238,  had 
been  reassessed  upon  a  deacription  of  land 
claimed  to  be  the  one  Intended  to  tie  assessed, 
such  reassessment  would  have  been  held  void. 
Description  of  lands  upon  the  assessment  roll 
by  abbreviation  is  held  good.  Auditor  Gen- 
eral V.  Sparrow,  116  Mich.  674,  74  N.  W.  881; 
State  V.  Mayor,  36  N.  J.  Law,  288.  The  prop- 
er test  to-  be  applied,  as  gathered  from  the 
authorities,  is:  Is  the  description  sufficient- 
ly definite  to  be  identified  by  a  competent 
person?  Justice  Cooley,  In  his  work  on  Tax- 
ation, p.  407,  says:  *'A  more  satisfactory 
riile  would  seem  to  be  that  'the  designation  of 
the  land  will  be  sufficient  if  It  aCTord  the 
means  of  Identification,  and  do  not  positively 
mislead  tbe  owner,'  or  be  calculated  to  mis- 


lead him."  BlatA  says:  "A  description  toto 
whldi  sucb  characters  [abbrevlatkms  and 
figures]  enter  will  be  good  and  sufficient,  pro- 
vided they  are  familiar,  easily  understood, 
not  misleading,  and  full  oxnigb  to  point  out 
the  particular  land  wltb  CNrteinty."  Blatd: 
on  Tax.  Tit  I  114.  Tested  1^  this  rule,  we 
think  that  tbe  description  on  the  tax  rolls 
of  1899  and  1900  was  sufficient  There  is 
but  one  plat  or  map  in  the  vlilage  of  Muske- 
gon. The  second  map  Included  the  descrip- 
tions the  same  as  the  first,  except  as  to  those 
that  had  been  added.  There  was  no  other 
description  upon  the  map  or  plat  to  corres- 
pond wltb  tjmt  in  this  case.  The  abbrevia- 
tions "B;  &  a"  were  well  understood.  It 
was  Impossible  for  anjbody  to  have  been  mis- 
taken as  to  what  map  or  plat  was  referred  to. 
An  examinatl<m  would  easlfy  locate  the  de- 
scription of  the  prot>er^.  We  are  therefore 
of  the  opinion  that  the  descrlptlrai  upon  the 
tax  rolls  of  1890  and  1900  was  valid,  and  tbat 
tbe  cancellation  by  the  Auditor  Genwal  was 
unauthorized.  This  being  so,  we  think  that 
a  reasaessmoat  by  tbe  board  of  supnrlsora 
is  valid. 

2.  The  validity  of  the  tax  is  attadced  be- 
cause tbe  reassessment  Is  not  included  In  the 
resolution  of  the  board  of  supervisors  and 
tbe  resolution  does  not  contain  the  descrip- 
tion of  the  land.  Counsel  cite  Gage  v.  City 
of  Saghiaw,  128  Mich.  682,  87  N.  W.  1027. 
In  that  case  an  examination  of  tbe  record 
shows  that  no  resolution  was  passed  which 
either  directly  or  indirectly  Included  ttaa 
plaintiff's  land.  In  the  present  case,  as  re- 
quired by  statute,  tbe  county  treasurer  duly 
made  bis  report  to  the  t>oard.  The  board  di- 
rected the  county  treasurer  to  s^arate  and 
tabulate  the  rejected  taxes  into  schedules 
for  the  several  townships  and  municipalities. 
These  schedules  and  tbe  original  list  were 
referred  by  the  board  to  Its  committee  on 
apportionment  and  rejected  taxes.  That 
committee  reported  tbe  facts,  and  recom- 
mended the  reassessment  of  this  among  other 
lands,  referring  to  them  by  schedule.  The 
report  was  adopted  by  the  board.  We  think 
this  constituted  a  valid  reassessment  A 
reference  to  a  report  and  adopting  It  makes 
It  a  part  of  the  proceedings  of  tbe  council, 
and  It  Is  not  necessary  that  it  should  be 
written  out  at  length  upon  the  rectnrds. 

Judgment  affirmed. 


PAGE  T.  BATTLE  CREEK  PURE  FOOD 
COMPANY,  Limited. 

(Supreme  Court  of  Michigan.   Nov.  21,  1905.) 

1.  Masteb  and  Servant — Injcbies  to  Sxbv- 
ANT — Fellow  Sebvants. 

The  test  of  a  master's  liability  for  injuries 
to  a  Servant  caused  by  the  negligent  act  of  an- 
other servant  is  the  character  of  the  negligent 
act,  and  not  tlie  grade  of  the  employ^  perform- 
ing that  act ;  and  if  the  act  is  one  the  perform- 
ance of  which  tbe  master  cannot  delegate,  he 
is  liable,  but  if  it  ia  one  the  performauce  of 
which  may  be  delegated,  he  is  not  liable)  if  he 
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hu  used  due  care  in  employins  competent  mtt- 
ants  and  to  famUh  &  safe  cuce  and  mltablt 
appliances. 

2.  Same — Acts  of  Fellow  Sektant. 

The  act  of  an  employ^,  who  bad  charge  of  a 
departmoit,  and  who  aometimes  hired  and  dia- 
diarffed  men  and  bonrbt  material.  Id  turning 
on  a  blower,  which  stirred  ap  the  doat  and  ashes 
in  an  oven  while  a  servant  waa  working  in  the 
oren,  was  an  act  of  a  fellow  servant,  for  the 
eoQseqaencea  of  which  to  the  servant  In  the  oven 
the  master  waa  not  liable,  notwithatandmg  the 
BQperior  position  of  the  serrant  who  turned 
on  the  blower. 

3.  Same — Absuuftion  op  Risk. 

A  servant  who  waa  working  in  an  ovea, 
cleaning  the  same,  and  who,  knowing  that  a 
blower  waa  to  be  turned  on  in  the  ovot,  con- 
tinued at  his  work,  was  chargeable  with  knowl- 
edge that  the  current  of  air  raised  by  the  blower 
would  violently  disturb  the  dust  and  ashes  in 
the  oveD,  and  aaanmed  the  rlaA:  of  getting  duat 
and  aafaes  in  hia  face  and  eyes. 

Error  to  Circuit  Court,  Calbotm  Oounty; 
Joel  C.  Hopkins,  Judge. 

Action  by  Harvey  H.  Page  against  the 
Battle  Creek  Pure  Food  Company,  Limited. 
From  a  judgment  for  defendant,  plaintUT 
brings  error.  Affirmed. 

Plaintiff,  an  employfl  of  the  defendant,  a 
man  67  years  old  and  a  mason  by  trade,  waa 
instructed  to  repair  one  of  defendant's  ovens. 
PlalntifTs  evidence  showed  that  one  Bordeau 
directed  plaintiffs  son,  a  foreman  of  mason 
work,  to  do  some  woric  in  this  oven;  that 
this  foreman  sent  plaintiff  on  Sunday  morn- 
ing to  do  it;  that  plaintiff  reported  to  one 
Brower,  who  had  charge  of  the  oven,  and 
that  Brower  showed  him  what  to  do.  To  ac- 
complish this  It  was  necessary  to  enter  the 
oven  from  the  door  and  work  inside.  The 
Are  had  gone  out  in  the  nigbt.  Plaintiff  was 
accustomed  to  do  tfaia  work,  and  was  familiar 
with  the  constmctlcn  of  the  oven.  After 
woilclng  about  25  mlnntes,  he  thought  the 
oven  waa  too  hot,  and  asked  Brower  to  turn 
on  the  hose.  This  was  for  the  purpose  of 
cooling  the  oven  with  water.  He  was  in- 
formed by  Brower  that  the  pumps  were  not 
working.  Plaintiff  then  testified  that  be  heard 
a  voice,  wblcli  he  recognized  as  that  of  one 
Bordean,  saying:  "I  will  turn  on  the  blow- 
er." Plaintiff  testified  that  he  understood 
this  to  be  for  the  purpose  of  cooling  the  oven. 
He  continued  his  work,  and  in  a  few  minutes 
a  blast  of  air  came  through  the  blower,  driv- 
ing dost  and  ashes  Into  his  eyes.  As  soon 
as  he  could,  he  hallooed  to  them  to  shut  off 
the  blower,  which  they  did.  He  emerged 
from  the  oven,  washed  bis  face  and  eyes 
d^ar  of  the  dust,  returned  to  the  oven,  and 
continued  his  work.  Claiming  that  his  eyes 
were  Injured,  he  sued  the  defendant  for  neg- 
ligence in  turning  on  the  blower  while  he 
waa  at  work  In  the  oven.  At  the  conclusion 
of  the  plaintiff's  evidence,  the  court  directed 
a  verdict  for  the  defendant,  upon  the  ground 
that  Bordeau  and  plaintiff  were  fellow  serv- 
ants. This  ruling  presents  the  sole  question 
In  the  ease. 

ArKoed  before  MOORG,  a  J.,  and  McAL- 


VAT,  GRANT,  BLAIR,  and  OSTRAXDEB, 
JJ. 

Hatch  &  Anderson,  for  appellant  B.  J. 
Keller,  for  appellee. 

QBANT,  J.  (after  stating  the  facts).  There 
were  several  departments  In  the  defendant's 
factory,  over  which  one  Phelps  was  the  gen- 
eral superintendent  Each  department  had  a 
foreman  or  managei^-a  man  where  there 
were  men,  and  a  woman  where  there  were 
women  or  girls.  Some  of  the  principal  fore- 
men had  snbforemen  under  them.  From 
the  testimony  introduced  on  the  part  of  the 
plalntur,  It  «ppeaxB  that  Bordeau  "bad  charge 
of  the  maaon  d^partm«it  on  conatmctlon  and 
r^;>alr8"  and  that  plaintiff's  son  was  a  sub- 
foreman  mider  him.  There  was  also  evi- 
dence tending  to  <Aow  that  Bwdean  some- 
times hired  and  discharged  men,  and  some- 
times bought  material  for  nse  in  his  depart- 
mmt  His  position  and  authority  were  no 
greater  than  were  those  of  the  mill  foreman 
in  Lepan  t.  Hall,  128  Mich.  S28,  87  N.  W. 
619,  or  of  the  foreman  In  Hikolojczak  t.  N. 
A.  Chemical  Co..  129  Hlch.  80,  88  N.  W.  76. 
See,  also,  Welllhan  r.  National  W.  Oo.  128 
Mich.  1,  87  N.  W.  75.  The  trae  test  In  these 
cases  Is  the  character  of  the  act  rather  than 
the  rank  or  grade  of  the  employe.  4  Tbomp. 
Neg.  I  4928.  The  vice  principal,  mani^er,  or 
superintendent  may  become  a  fellow  servant, 
and  a  fellow  servant  may  become  a  vice  prin- 
cipal. Id.  i  4918.  The  true  principle  govern- 
ing ttie  cases  Is  that,  if  the  master  cannot  del- 
egate the  authority  to  perform  the  act,  he  is 
liable  r^ardless  of  the  rank  of  his  employ^. 
If,  however,  he  may  delegate  the  power  to  per- 
form the  act,  be  has  performed  his  full  duty 
to  bis  employe  when  be  has  used  due  care  to 
employ  competent  asalattnts,  r^ardless  of 
tbelr  rank,  and  to  furnish  a  safe  place  and 
suitable  appliances.  Superiority  of  position 
Is  not  the  test  Id.  fi  401d.  The  act  In  turn- 
ing on  the  blower  was  one  of  fellow  service. 
It  was  not  an  act  essential  In  carrying  on  the 
plaintiff's  business.  The  blowers  were  not 
used  for  the  purpose  of  cooling  the  oven  when 
employes  were  engaged  in  making  repairs. 
They  had  never  been  so  used.  The  employer 
had  no  reason  to  expect  that  tbey  would  be. 
Plaintiff  himself  testified  that  the  only  means 
before  employed  for  cooling  the  ovens  was  to 
leave  them  open.  If  there  was  time  for  them 
to  cool  in  this  way,  and,  if  not  then  to  use 
water  from  a  hose.  The  master  In  this  case 
Is  no  more  liable  tban  It  would  have  been  if  * 
a  stranger  bad  turned  on  the  blower.  In  such 
cases  the  person,  whether  employe  or  stran- 
ger, who  does  the  negligent  act  is  alone  re- 
sponsible for  Its  consequences.  In  turning  oi» 
the  blower,  Bordeau  was  not  acting  for  the 
master,  or  by  virtue  of  any  power  delegated 
to  him.  If  It  was  a  negligent  act  Bordeau 
alone  Is  responsible  for  It.  The  case  Is  ruled 
by  I^pan  v.  Hall,  and  Mlkolojcsalc  t.  N.  A. 
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Cbemlca]  Go^  npra,  tnd  aathorltles  thore 
cited.  See.  also.  4  Thomp.  Neg.  1 4921. 

Tbm  iB  anothw  feature  of  thU  case  wlileh, 
thonch  not  ai^ned  ty  coonaelt  wonld.  If 
raised,  bare  clearly  prevented  reoorefy. 
Plaintiff  teetifled  that  be  remained  at  tbe 
work  for  BOme  mlnntee  after  be  knew  tbat 
tbe  bloww  was  to  be  turned  on,  and  tbat  he 
knew  tbe  purpose  of  tnming  it  on.  Thongb 
he  testified  tbat  be  did  not  know  where  the 
blower  entered  the  oven,  he  is  chai!geable 
wltii  knowledge  of  the  physical  law  that  tbe 
^ect  of  taming  a  strong  cnrmt  air  bito 
ttte  oral  wonld  result  In  violently  disturbing 
tbe  dust  and  ashes.  He  had  time  to  witti- 
draw  after  he  beard  the  statement  of  Bor^ 
dean,  or  to  call  to  blm  not  to  turn  the  bloww 
on.  Instead,  be  chose  to  remain  at  bis  work. 
Under  these  circumstances,  it  Is  manifest  that 
be  assumed  tbe  risk. 

Judgmmt  affirmed. 


SWABT  «t  aL  T.  WESTERN  UNION  TBLD- 

GBAPH  GO. 
(Saprame  Gourt  of  Blldiigan.  Nor.  21,  190K.) 

1.  LARDI^OBD  AHD  TKNA.1IT  —  Leabbs— Pabol 

OONTBAOTS. 

Where  proprietors  of  a  hotel  agreed  to 
lease  space  in  their  hotel  to  a  telegraph  com- 
pany, and  the  term,  amount  of  rmt,  and  times 
of  payment  were  fixed,  but  no  written  lease  waa 
executed,  as  contemplated,  because  of  a  disa- 
greement between  the  parties  as  to  the  extent 
of  the  hotera  franking  privilege  and  the  hours 
doriof  which  the  office  should  be  kept  opes, 
there  was  no  such  meeting  of  the  minds  aa  to 
constitute  a  valid  parol  lease  b;  which  the 
rights  of  the  parties  could  be  determined  dur- 
ing the  occupancy  of  the  space  by  the  telegraph 
company,  but  its  occupancy  was  under  a  tenan- 
cy at  will,  terminable  upon  a  month's  notice. 

2.  Sams  — Who  ask  Tknartb  —  ItaHTBBS  or 
Rooms. 

One  who  rent8*desk  room  from  a  tenant 
of  an  office  is  not  a  tenant,  and  obtains  no 
interest  in  the  real  estate,  but  has  simply  the 
right  to  occupy  a  chair  and  desk  in  the  office 
during  the  tenancy  of  the  person  from  whom 
he  rents,  and  when  that  tenancy  ceaiies  his  right 
of  occupancy  also  terminates,  and  his  continu- 
ance in  possession  with  tbe  consent  of  the  land- 
lord does  not  operate  to  continue  the  tenant's 
lease. 

ISIrror  to  Circuit  Court,  Wayne  Countgri 
Robert  B.  Fraser,  Judge. 

Action  by  James  H.  Swart  and  another 
against  the  Western  Union  Telegraph  Com- 
pany. There  was  a  judgment  for  a  part  of 
tbe  amount  sued  for,  and  plaintiffs  bring 
error.  Affirmed. 

In  fbe  winter  of  1001,  plaintiffs,  proprietors 
*  of  tbe  Hotel  Cadillac,  and  one  Elster,  the 
local  manager  of  the  defendant,  entered  into 
verbal  negotiations  for  a  lease  to  the  de- 
fendant for  room  In  the  Hotel  Cadillac  for 
a  tel^aph  office.  A  proposition  was  made 
by  plaintiffs  to  lease  room  or  space  for  that 
purpose  for  five  years  at  $1,800  per  year,  pay- 
able monthly,  and  $40  banking  or  "dead 
bead**  tol^raphlng.  Mr.  Bister  telegraphed 
the  pn^KMitlon  as  to  amount  ot  rent,  extent 


of  term,  and  timea  of  paymsot  to  tbe  prooe^ 
Meet  of  his  compaoy  in  New  York  Otty.  H« 
recrtved  an  answv  api«oving  it.  and  notlfled 
the  plalntUb.  Defendant  twA  posseasion  <m 
Mardi  Ist,  and  occupied  tbe  nMsn  until  July 
Slat  It  was  agreed  that  a  written  leaae 
should  be  executed.  Pursuant  to  tills  under- 
standing tbe  platntUh  prepared  a  lease;  ex- 
ecuted it  in  Oopllcate,  and  submitted  It  to  the 
d^endant  It  was  not  satlirtactny,  and  de- 
fendant ttiereupoD  iw^red  a  lease  and  sob* 
mitted  It  to  tbe  plalntlfrs.  This  plaintiffs  re- 
fused to  sign,  Tbey  then  pr^wred  anoUier 
leas^  wbidi  the  defoidant  refused  to  idgn. 
Tbe  defradant  then  ivepared  a  fourth,  which 
was  signed  by  It  and  submitted  to  the  plain- 
tUfs,  but,  before  ita  OEeentlMi  by  the  plain- 
tiffs, tbe  defendant  on  July  8001.  notlfled 
plainture  that  the  defmdant  would  vacate  tbe 
next  day.  On  July  SLst  plfUntiffS  signed  tbe 
last  lease  snhmitted.  Defendant  vacated  on 
August  Ist  Tbe  rent  ms  paid  at  tiie  rate 
of  $1B0  per  month  to  July  81st  At  tile  time 
defendant  to(A:  poesoasUm  it  leased  desk  room 
to  a  railroad  tkksA  agmt  He  oociqiled  Us 
desk  during  tbe  time  the  defendant  was  In 
possession,  and  for  some  time  thereafter; 
plaintiffs  refasing  to  talte  rmt  whidi  be  had 
agreed  to  pay  tiie  defdndant  but  ""fc<"g  no 
objection  to  bis  occupancy.  The  disagree- 
m^t  between  tbe  parties  arose  over  the  ex- 
tent of  the  ftanking  privily  and  the  hours 
during  which  tbe  office  should  be  kept  open. 
Upon  these  thetr  minds  never  met 

Argued  before  MOOBE,  C  J.,  and  McAL- 
TAT,  GRANT,  BLAIB,  and  OSTBANDBR. 
JJ. 

James  McNamara  and  Frank  C  Cooltf  for 
appellants.  C.  A.  Kent  for  appellee. 

GRANT.  J.  (after  stating  tbe  facts).  1. 
No  claim  is  made  by  plaintiffs  tbat  any  writ- 
ten lease  was  executed.  Tliey  claim  that 
there  was  a  parol  lease  for  five  years,  void 
under  the  stotnte  of  frauds,  but  valid  for  a 
year,  and  seek  to  recover  for  seven  months* 
rent  The  court  held  that  no  verbal  lease  had 
Iseeu  agreed  ui>on,  and  that  therefbre,  tike 
defendant  was  a  tenant  at  suffwance  or  at 
will,  and  tbat  the  rent  being  payable  month- 
ly, plaintiffs  were  entitled  to  one  month's 
rent,  and  Judgment  was  entered  for  that 
amount   Tbe  plaintiffs  have  appealed. 

It  is  clear  that  the  verbal  negotiations  did 
not  embody  all  the  terms  of  the  proposed 
lease,  nor  was  it  contemplated  that  they 
should.  In  the  cases  upon  which  plaintiffs' 
counsel  rely  there  was  no  doubt  that  a  parol 
lease  bad  been  agreed  upon.  The  Jury  and 
tbe  court  were  able  to  definitely  establish 
their  terms.  See  Huntington  v.  Parkhurst 
87  Mich.  88.  49  N.  W.  507,  24  Am.  8t  Rep. 
146.  It  was  not  enough  to  ctmsUtnto  a  lease 
that  tbe  term  rent  and  time  of  paymuit  'were 
agreed  upon,  if  the  other  provisions  were  con- 
templated upon  which  thc7  had  not  agreed. 
Tbe  conrt  therefore;  eorrectly  held  tbat  tha 
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mtods  of  the  parties  had  never  met,  and  that 
there  was  no  parol  lease  by  which  their 
rls^ts  could  be  determined.  The  tenancy  was 
one  at  will,  t^mlnable  upon  a  month's  notice. 
Huyser  y.  Chase,  13  Mich.  98;  Mcintosh  t. 
Hodges.  110  Mich.  819,  68  N.  W.  158,  70  N.  W. 
550;  Barrett  t.  Oox.  112  Mich.  220,  70  N.  W. 
446. 

2.  It  is  Insisted  that  the  occupancy  of  Mr. 
Trlatel,  the  ticket  agent,  after  the  defendant 
bad  vacated  the  office,  operated  as  a  contin- 
uance of  the  lease,  and  that  It  was  the  duty 
of  the  defendant  to  eject  Mr.  Trlatel.  Mr. 
Trlatel  was  not  a  tenant,  wltbln  the  technical 
definition  of  that  term.  His  occupancy  was 
more  In  the  nature  of  a  boarder  at  a  hotel 
or  boarding  house,  who,  by  virtue  of  his  con- 
tract of  occupancy,  obtains  no  Interest  in  the 
real  eetatfe  Mr.  Trlatel  was  duly  notified  of 
tlie  cancellation  of  the  arrangement  with  pla  In- 
tUfs  and  to  rmove.  He  tendered  the  rent 
to  plaintUfs,  and  It  was  refused.  He  then 
teadered  It  to  defendant,  which  also  refused 
it.  Mr.  Trlatel  had  no  right  of  occupancy  as 
against  plalntUfs.  He  made  no  lease  with 
any  one.  He  had  simply  the  right  to  occupy 
a  chair  and  desk  In  tbe  room.  Plaintiffs 
conld  have  removed  these  at  any  time.  They 
chose,  bowevo*,  to  let  him  remain.  If  they 
did  not  desire  his  presence,  they  should  have 
notified  him  to  leava  Under  tbis  record,  he 
remained  with  their  acquiescence.  He  bad  no 
rlfftat  of  occupancy  outside  of  that  of  the  de- 
fendant When  its  occupancy  terminated,  his 
Tight  of  occupancy  also  terminated.  Eaton  v. 
Hall  (Sup.)  88  N.  T.  Supp.  280;  Wilson  t. 
Martin,  1  Denlo.  602. 

jod^nent  affirmed. 


AIXWORTH  V.   MUSKEGON  TRACTION 

&  LIGHTING  CO. 
<Sapreme  Coart  of  Michigan.   Nov.  21,  1905.) 

Stbket  Railboads— Injubt  to  Tbavbixb  in 
CoijJsioH— Contributory  Mboligencr. 
Plaintiff  was  injured  in  a  collision  with  a 
street  car.  Beld,  that  he  was  guilty  of  con- 
tributory negligence,  precluding  a  recovery,  in 
the  abeence  of  proof  of  willful  negligence  on 
tbe  part  of  the  motorman,  or  proof  that  be 
^■covered  plafntlfl'B  negligence  (n  time  to  have 
prevoited  the  acddent 

SIrror  to  Olrcnlt  Court,  Muskegon  Oounty; 
Frei.  3.  Russell,  Judge. 

▲etton  1^  David  AllworUi  against  the 
Muskegon  Traction  ft  Us^tln;  Company. 
Judgment  tor  defendant,  and  plaintiff  brings 
errw.  Affirmed. 

Aigned  before  MOORE,  O.  J.,  and  Mc- 
ALTAT,  ORANT,  BLAIR,  and  OSTRAN- 
DBR,  JJ. 

Alex  Sutherland  (W.  J.  Turner,  of  counsel), 
for  appellant  Nlms,  Hoyt,  Brwln,  Sessions 
ft  Vandenrapk  for  appellee. 

91 OORB,  C  J.  This  case  was  commenced 
by  declaration  to  recover  for  personal  Injuries 
recrtved  by  plaintiff  from  coming  In  col- 


lision with  a  street  car  owned  by  defendant. 
The  defendant  Interposed  a  demurrer  to  the 
declaration.  This  demurrer  was  sustained, 
and  plaintiff  was  given  an  opportunity  to 
amend  his  declaration.  This  he  did  not  do. 
Judgment  was  entered  against  him,  and  tbe 
case  is  brought  here  by  writ  of  error. 

It  Is  claimed  by  plaintiff  the  declaration 
stetes  a  cause  of  action,  while  defendant 
claims  it  does  not  The  declaration  Is  very 
long.  If  It  states  a  cause  of  action  at  all,  it 
is  to  be  found  in  the  following  language: 
"That  heretofore,  to  wit,  on  tbe  day  and  year 
and  at  the  time  and  place  aforesaid,  the  said 
plaintiff  was  prudenUy  and  carefully  driving 
west  on  said  Lake  street  with  his  horse  and 
wagon,  the  soutb  wheels  of  said  wagon  being 
between  the  rails  of  tbe  defendant's  track 
and  the  north  wheels  outside  of  said  track. 
Said  wagon  was  loaded  with  boxes,  and 
there  was  a  strong  wind  blowing.  A  short 
distance  east  of  the  place  on  said  Lake  street 
aforesaid,  to  wit  two  blocks,  where  the  In- 
Jury  complained  of  occurred,  there  Is  a  bend 
in  the  said  Lake  street  and  that  a  person 
driving  along  Lake  street  at  that  point 
could  not  see  an  api^acblng  car  more  than, 
to  wit,  one  block  west.  That  before  plain- 
tiff bad  passed  around  said  bend,  he  looked 
west  to  see  If  a  car  was  approaching,  and. 
seeing  none,  plaintiff  turned  his  face  and 
body  toward  the  rear  of  his  wagon  to  re- 
adjust the  load,  which  had  become  displaced 
by  the  wind.  That  said  bend  is  about  to 
wit  one  block  long.  That  west  from  this 
bend  In  said  Lake  street  the  view  Is  clear 
and  unobstructed  for,  to  wit,  a  half  of  a  mile. 
That  tbe  said  plaintiff  at  the  time  aforesaid 
was  driving  slowly,  carefully,  prudently, 
and  without  negligence  on  his  part  and 
while  readjusting  his  load  at  the  place  afore- 
said, and  had  gone,  to  wit  two  blocks  west 
when  plaintiff  suddenly  heard  a  noise,  faced 
around  quickly,  saw  the  car  of  defendant 
almost  upon  plaintiff's  horse.  He  immedi- 
ately pulled  his  horse  toward  the  north  of 
defendant's  track,  and  used  every  endeavor 
to  escape  collision  with  defendant's  car,  but 
before  plaintiff  could  get  the  wagon  and  him- 
self out  of  the  way,  defendant's  car  bit  the 
left  side  of  the  wagon,  breaking,  to  wit,  the 
front  wheels  and  thill,  and  throwing  said 
plaintiff  violently  to  tbe  ground.  Plaintiff 
further  avers  that  tbe  defendant  Its  serv- 
ants, conductors,  and  motormen,  who  con- 
trolled and  operated  said  car  of  defendant 
had  a  clear  and  unobstructed  view  of  plnln- 
tiffat  tbe  time  and  place  where  the  said  plain- 
tiff received  the  Injury  aforesaid,  for,  to  wit 
one  half  mile,  and  saw,  or  could  have  seen,  tbe 
plaintiff  driving  on  said  track,  as  aforesaid, 
with  his  body  twisted  and  his  head  turned 
away  from  tbe  approaching  car  of  defendant 
and  toward  the  rear  of  plaintiff's  wagon, 
In  which  position  plaintiff  was  adjusting 
part  of  bis  load  of  boxes,  which  bad  become 
deranged  by  tbe  wind,  as  aforesaid;  yet  tbe 
said  defendant  did  not  w  would  not  em- 
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ploy  prudent  and  careful  agents,  conductors, 
and  motormen  who  did  see,  or,  if  they  had 
been  vigilant,  could  bare  seen,  the  plaintiff 
on  the  ti*ack  ot  said  defendant  at  the  time 
and  place  aforesaid  In  ample  time  to  have 
reduced  the  speed  of  said  car,  and  stopped 
said  car  In  time  to  permit  said  plaintiff  to 
get  out  of  the  way  without  injuring  the  said 
wagon  or  person  of  plaintiff,  tet  though 
said  plaintiff  was  in  plain  rlew  of  the  motor- 
man  of  said  car  of  defendant,  who  saw,  or 
could  have  seen  tf  said  motorman  bad  been 
careful  and  Tigllant,  that  the  said  plaintiff 
was  turned  away  with  his  back  toward  the 
approaching  cars  of  said  defendant,  as  afore- 
said, yet  the  said  motorman  of  defendant, 
well  knowing  that  plaintiff's  face  and  body 
was  turned  away  from  the  approacUng  car, 
and  that  plaintiff  was  nnconscions  of  liis 
danger,  negligently,  carelessly,  and  recklees* 
ly,  with  great  force  and  violence,  drove' 
down  upon  said  plaintiff  and  bis  said  horse 
and  wagon,  causing  the  damage  aforesaid. 
That  at  said  time  and  place  said  car  was  not 
under  such  control  that  It  could  be  atoiH>ed 
in  time  to  avoid  coUlson  with  the  said  wagon 
and  horse  of  plaintiff,  but  was  running  at  a 
great  and  dangerous  rate  of  speed,  to  wit, 
twenty  miles  per  hour.  That  when  aald 
car  struck  the  wagon  of  plaintiff,  it  threw 
said  plaintiff  out  of  said  wagon,  and  Injured 
his,  to  wit,  the  right  arm,"  etc.  There  is 
no  allegation  In  the  declaration  of  gross, 
wanton,  and  willful  negligence  on  the  part 
of  the  motorman,  nor  is  there  an  allegation 
that  he  discovered  the  negligence  of  the 
plaintiff  in  time  to  prevent  the  accident. 
In  support  of  plaintiff's  claim,  be  cites  La 
Pontney  v.  Shedden  Cartage  Company,  116 
Mich.  515,  74  N.  W.  712;  Manor  v.  Railway 
Ca.  118  Mich.  8.  76  N.  W.  139;  Mertz  v. 
Railway  Co..  125  Mich.  14.  83  TfS.  W.  1036; 
Rouse  T.  Railway  Co.,  128  Mich.  149,  87  N. 
W.  68;  Rouse  v.  Railway  Co.  (Mich.)  98  N. 
W.  258;  TonlBon  v.  Weadock,  180  Mich.  159, 
89  N.  W.  703;  Boettcher  v.  Railway  Co..  131 
Mich.  297,  91  N.  W.  125;  Labarge  v.  Pere 
Marquette  Ry.  Co.  (Mich.)  95  N.  W.  1073. 

I  think  these  cases  are  distinguishable 
from  the  case  at  bar.  In  nearly  all  of  them 
the  vehicle  was  going  in  the  same  direction 
as  the  street  car  when  it  was  stmck.  In 
tbe  case  of  Boettcher  v.  Street  Railway, 
the  vehicle  was  going  toward  the  car,  as  in 
the  case  at  bar,  when  it  was  stmck,  but  in 
that  case  it  appeared  that  the  occasion  of 
plaintiff  getting  so  near  the  track  was  to 
avoid  contact  with  a  buggy,  which  was 
standing  beside  the  road,  and  it  was  held  a 
question  for  the  jury  under  all  the  circum- 
stances of  the  case.  In  the  case  at  bar, 
according  to  the  declaration,  plaintiff  was 
driving  upon  the  track  of  defendant  com- 
pany at  a  bend  in  Lake  street,  where  he 
could  not  see  an  approaching  car  more  than 
one  block  west;  that  before  passing  aronnd 
aald  bend  he  looked  west,  and  saw  no  car, 
and  then  turned  bis  face  and  body  toward 


the  rear  of  bis  wagon  to  adjust  his  load, 
and  wUle  adjustii^  his  load,  having  traveled 
about  two  blocks,  he  suddenly  beam  a  noise, 
faced  around  qnlck^.  and  hi>  wagon  was 
struck  by  tbe  car.  One  cannot  Imagine  a 
succession  of  acts  much  more  negligent  on 
the  part  of  the  person  than  what  is  stated 
here.  When  be  looked  he  knew  he  could 
see  but  a  block.  He  also  knew  that  when 
be  got  west  of  the  bend  be  could  see  without 
any  obstruction  down  the  track  a  half 
mile,  and  yet  he  did  not  look.  There  la 
nothing  in  tbe  declaration  to  show  that  the 
motorman  had  any  reason  to  snppose  tbe 
plaintiff  would  not  drive  away  from  tbe 
railway  track  in  time  to  avoid  an  accident. 
Instead  of  tbe  case  being  governed  by  the 
cases  cited  by  counsel  for  plaintiff,  we  think 
It  Is  controlled  by  Richter  v.  Harper,  95 
Mich.  221.  54  N.  W.  768;  Merritt  v.  Foote, 
128  Mich.  367,  87  N.  W.  262,  and  the  many 
eases  cited  in  the  last-named  case.  See, 
also,  Denman  v.  Johnson,  86  Mich.  887,  48 
N.  W.  5C5. 
Judgment  is  affirmed. 


BRUNSWIGK-BALinC-<!OLLBNDBR  CO. 

V.  NORTHERN  ASSUR.  CO. 

(Supreme  Court  of  Michigan.   Nov.  21,  1905.) 

1.  Insubanc^Fibi  iNBUUnCB— Insuubu 

InXEBEST. 

The  holder  of  the  legal  title,  subject  to  tho 
rights  of  a  buyer  to  acgaire  tiUe  by  perform- 
ance of  a  contract  of  sale,  has  an  insurable 
interest 

[Eld,  Note. — For  cases  in  point,  aee  vol.  28, 
C^t.  Dig.  Inmirance,  i  150.] 

2.  Saub— DEscRipnoir  or  Fbopbbtt  —  Titub 

OF  InSUBEO. 

A  fire  policy  provided  that  it  should  be 
void  if  the  interest  of  the  insured  was  other 
than  unconditional  and  sole  ownership.  The 
policy  described  the  property  as  tbe  property 
of  the  insured.  He  hdd  the  legal  title  thereto, 
subject  to  the  rights  of  a  buyer  to  acquire  title 
by  performance  of  a  contract  of  sale.  There 
were  no  representations  made  b^  insured  in 
procuring  the  policy,  and  the  application  there- 
for waa  verbal.  Held,  that  the  iwlicy  was  valid, 
as  the  insurer  could  uot  complain  oi  its  failure 
to  require  a  more  specific  description. 

[Ed.  Note. — For  cases  in  point,  sea  voL  28* 
Cent.  Dig.  Insurance,  §  617.] 

8.  Sake— Avoidance  or  Poliot— Fbaud. 

The  fraud  referred  to  In  a  Gre  policy, 
stipulating  that  it  shall  be  void  if  tbe  'iosnred 
has  concealed  or  misrepresented  any  material 
fact,  or  in  case  of  any  fraud  or  false  swearing 
toucliins  any  matter  relating  to  tbe  insurance, 
is  actual  ^and,  and  requires  proof  of  a  fraudu- 
lent intent 

4.  Same— Proof  of  lAjea. 

Where  the  insured  in  a  fire  policy  Is  a  non- 
resident of  the  state,  tbe  proof  of  loss  need  not 
be  sworn  to  by  him,  as  required  by  the  policy, 
but  proof  of  loss,  verified  by  hia  agent,  is  suffi- 
cient. 

[EM.  Note. — For  cases  In  point,  aet  vol.  28, 
Ciat.  Dig.  Insurance,  {  1340.] 

Error  to  Circuit  Court,  Delta  County ;  John 
W.  atone,  Judge. 
Action  by  the  Brunswlck-Balke^Uender 
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Company  against  the  Northern  Assurance 
Company.  Judgment  for  defendant.  Plain- 
tiff brings  error.  Reversed. 

Argued  before  MOORE,  C.  J.,  and  McAIr 
TAT,  GRANT.  BLAIR,  and  OSTRANDBR.  JJ. 

Cnmmlskey  &  Yelland,  for  appellant.  T.  B. 
White  (Myron  H.  Beach,  of  couuwl),  for 
appellee. 

BLAIR,  J.  Plaintiff,  an  Illinois  company, 
located  at  Chicago,  brought  this  action  on  a 
Michigan  standard  form  Insurance  policy  for 
$1,100,  to  recoTer  for  the  total  loss  by  fire 
of  certain  saloon  fixtures  corered  by  the  poli- 
cy. The  property  in  question  was  sold  by 
plaintiff  to  Bawson  Bros.,  of  Escanaba,  In 
this  state,  with  a  reservation  of  title  to  It- 
self, as  evidenced  by  the  notes  given  for  the 
balance  of  the  purchase  price,  each  of  which 
contained  the  following  clause,  viz. :  "Title 
to  remain  In  the  Bmnswick-Balke-CoUender 
Co.  nntll  the  goods  are  fully  paid  for."  A 
chattel  mortgage  was  also  given  by  Rawson 
Broe.  to  plaintiff  upon  this  property  to  secure 
payment  of  the  notes.  The  plaintiff,  having 
authorised  Bawson  Bros,  to  procure  Inaur- 
anoe  on  tbe  property  In  its  flame,  one  of 
the  firm  employed  one  McEana,  an  Insurance 
agent,  to  apply  to  one  Linden,  defendant's 
agent  at  Escanaba,  for  the  policy.  In  ac- 
cordance with  his  instmctiona,  Mr.  McKana 
"went  to  Mr.  Linden,  and  asked  this  Insur- 
ance as  covered  by  this  policy.  I  got  two 
policies  from  Mr.  Unden,  including  the  i>o11- 
cy  In  question.  X  turned  them  over  to  Mr. 
Bawson.  They  were  both  Issued  to  the 
BmnswidK-Balke-CoIlender  Co."  There  was 
no  written  application  for  the  policy,  and, 
80  far  as  the  record  discloses,  no  specific 
representations  were  made  by  or  In  behalf 
of  the  plaintiff  in  procuring  it  The  policy 
was  Issued  and  dellrered  on  the  80th  day 
of  November,  1901,  and  covered,  among  other 
articles,  "1  4x8  Pool  Table,  with  complete 
oatflt"  of  the  value  of  $200.  On  the  19th 
day  of  April,  1902,  the  property  Insured  was 
entirely  destroyed  by  Are.  Prior  to  the  fire, 
Rawson  Bros,  had  turned  the  above-mention- 
ed pool-table  over  to  plaintiff,  and  It  had 
been  shipped  out  of  the  state,  and  was  not 
In  the  building  when  the  fire  occurred.  On 
the  6th  day  of  June,  1902,  plaintiff  executed 
and  served,  by  r^stered  mall,  upon  defend- 
ant proofs  of  loss,  containing,  among  other 
things,  the  following  statements:  "(2)  The 
property  thus  Insured  at  the  date  of  policy 
and  time  of  fire  hereinafter  mentioned  be- 
longed to  the  said  Brunswick-Balke-Collender 
Co.,  and  no  other  person  or  persons  had  any  In- 
terest tb««ln,  except  as  follows :  that  on  or 
aboot  the  Ist  day  of  November,  1901,  the 
said  Brunswick-Balke-Col  lender  Co.  sold  and 
transferred  all  of  said  property  to  Nels  W. 
Rawson  and  Guy  C.  Rawson,  copartners  do- 
ing bnsiness  under  the  firm  name  of  Raw- 
son  Bros.,  of  Escanaba,  Michigan,  and  that 
upon  the  said  Ist  day  of  November,  1901,  in 
consideration  thereof,  the  said  Bawson  Broa. 


executed  and  delivered  to  the  said  Bmns- 
wlck-Balke-CoIIender  Co.  a  chattel  mortgage 
upon  said  property  for  the  sum  of  fourteen 
hundred  dollars,  which  said  chattel  mort- 
gage was  duly  filed  la  the  office  of  the  city 
clerk  of  the  city  of  Escanaba  on  the  1st  day 
of  November,  1901;  that  since  the  Are  the  in- 
sured has  been  Informed  that  on  or  about  the 
9th  day  of  April,  1902,  the  said  Nels  W.  Raw- 
son  and  Guy  C.  Rawson  executed  and  de- 
livered to  Viola  Rawson  a  bill  of  sale  of  all 
of  said  property;  that  said  policy  of  insur- 
ance was  made  and  issued  for  the  purpose  of 
securing  the  Interest  In  and  to  said  property 
of  the  said  Brunswlck-Balke-CoUender  Co. 

(5)  The  whole  value  of  the  property  amounted 
to  the  sum  of  twenty-one  hundred  sixty-five 
dollars  ($2,16S),  which  was  the  actual  cash 
value  at  the  time  immediately  preceding  the 
fire,  set  forth  in  the  annexed  'Schedule  A.' 

(6)  The  whole  amount  of  loss  sustained  Is 
twenty-one  hundred  sixty-five  dollars  ($2,165), 
as  set  forth  In  the  annaxed  'Scbednla  A.' " 
Among  other  items  In  Schedale  A  was  the 
$200  pool  table.  The  proofs  of  Umb  were 
signed  and  verified  by  Mr.  Omnmlakey  as 
follows: 

"Witness  my  hand  at  the  city  of  Escanaba. 
tUs  6th  day  of  June^  A.  D.  1902.  Brunswick- 
Balk  e-Collender  Company,  By  John  Oummls- 
key,  Its  Agent  and  Attorney," 

State  of  Michigan,  County  of  Delta— es.: 
On  this  6th  day  of  June,  19(^  personally  ap- 
peared John  Cmnmlakcy,  the  signer  of  the 
foregoing  statement,  and  made  oath  that  he 
is  the  agent  and  one  of  the  attorneys  for,  and 
makes  this  statement  and  affidavit  for  and  in 
behalf  of,  the  said  Brunswlck-Balke-Colloi- 
der  Co.,  of  Chicago,  Illinois,  the  Insured  men- 
tioned in  said  policy;  that  he  knows  the  facts 
stated  in  said  proof  of  loss,  and  that  said 
statement  Is  just  and  true  according  to  the 
beet  of  his  knowledge  and  belief,  and  to  the 
beet  knowledge  and  belief  of  the  said  Brun>- 
wlck-Balke-Collender  Company.  John  Cum- 
mlskey. 

"Snbscrlt>ed  and  sworn  to  before  me,  this 
6th  day  of  June,  A.  D.  1902.  Zella  Oox,  No- 
tary Public,  Delta  County,  Mich." 

So  far  as  this  record  discloses,  Mr.  Cum- 
mlskey  made  this  affidavit  in  good  faith,  be- 
lieving the  proofs  of  loss  to  contain  an  ac- 
curate statement  of  facts,  and  without  any 
fraudulent  Intent. 

Upon  the  conclusion  of  plaintlflTs  proofs, 
defendant's  counsel  moved  for  a  verdict  in 
its  favor,  which  motion  was  granted,  and  a 
verdict  directed  by  the  court  for  the  following 
reasons,  as  summed  up  at  the  end  of  bis 
opinion:  "I  think  It  is  my  duty  to  direct 
a  verdict  here  for  the  defendant  in  this  case, 
and  I  do  It  upon  the  ground  that  the  policy 
is  shown  to  be  void  from  the  fact  that  it  ap- 
pears here  that  the  plaintiff  was  not  the  sole 
and  nnconditional  owner  of  the  property,  and 
that  in  the  proofs  of  loss  there  were  gross 
misstatements  of  facts  snfflcloit  In  the  law 
to  operate  as  a  fkand  upon  the  defendant 
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company  In  the  particulars  wblcb  I  have 
pointed  out,  wbtch,  among  other  things,  em- 
braces the  same  question  of  the  chattel  mort- 
gage." With  reference  to  the  proofs  of  loss, 
we  quote  the  opinion  of  the  court  more  In  de- 
tail, as  follows :  "The  objection  la  made  here 
that  the  proof  of  loss  has  not  truthfully 
stated  the  condlUon  of  this  property :  First 
In  that  It  states  that  the  plaiatlfF  had  sold 
this  property,  and  Instead  of  being  the  un- 
conditional owner  of  it,  or  the  owner  of  the 
title  of  it  all,  shows  It  to  have  been  but  a 
chattel  mortgagee.  The  proofs  of  loss  here 
made  by  Mr.  Cummlskey,  one  of  the  attorneys 
for  the  plaintiff,  under  the  authority  and  act- 
ing for  the  plaintiff,  in  the  light  of  the  state- 
ment made  by  counsel  In  the  opening  of  his 
case  to  the  Jury,  did  not  make  a  truthful 
statement  In  the  proof  of  loss  in  regard  to 
this.  I  am  not  now  using  the  words  'false 
statement,'  which  to  my  mind  means  a  lit- 
tle more.  It  was  not  truthful.  The  state- 
ment of  the  plaintiff's  counsel  In  the  open- 
ing of  this  case  to  the  jury  took  the  position 
that  this  plaintiff  had  sold  this  property  con- 
ditionally ;  but,  whoi  we  turn  to  the  proof  of 
loss,  we  find  the  agent  who  represents  this 
plaintiff  swearing  that  the  plaintiff  was  a 
chattel  mortgagee  of  this  property.  Now,  It 
seems  to  me  that  where  facts  are  within  the 
knowledge  of  a  party,  as  It  must  be  inferred 
here  from  the  evidence  that  tills  plaintiff 
corporation  had  knowledge  of  the  facts,  and 
where  it  delegates  to  an  agent  the  duty  or 
right  to  make  proof  of  loss,  and  where  that 
agent  swears  that  be  has  knowledge  of  the 
facts  and  correctly  states  the  facts,  that  so 
wide  a  departure  from  the  facts  may  well 
operate  as  a  fraud  upon  the  Insurance  com- 
pany. Whether  such  fraud  was  Intended  or 
not,  the  result  of  It  Is  to  misrepresent  the  con- 
dition and  state  of  facts  to  the  company. 
Then,  again.  It  appears  here  by  the  plaintiff's 
own  testimony  that  one  of  the  pool  tables — I 
believe  not  the  most  valuable  one,  but  a  pool 
table  of  the  value  of  at  least  $200,  as  shown 
by  the  proof  of  loss — ^It  la,  I  say,  stated  in 
the  testimony  offered  here  by  the  plaintiff 
that  this  pool  table  was  in  the  building  and 
destroyed  by  this  flr&  It  so  appears,  I 
should  say,  by  the  proof  of  loss.  By  testi- 
mony offered  here  by  witnesses  of  the  plain- 
tiff, It  appears  that  this  pool  table  had  been 
returned  to  the  plaintiff  as  early  as  the 
month  of  December  prior  to  tbe  time  of  the 
Are,  which  occurred  io  April.  Now,  here 
again  the  agent  may  have  Innocently — and  we 
will  presume  did  Innocently — state  tbe  matter 
as  be  understood  it  But  he  was  mistaken  in 
the  facts.  It  cannot  be  supposed  for  a 
moment  that  this  plaintiff  did  not  know  the 
fact,  and  I  think  knowledge  of  the  plaintiff 
must  be  charged  up  to  It  here.  And  where  It 
del^ates  authority  to  an  agent  to  make  state- 
ments of  that  kind,  It  must  be  held  to  the 
responsibility  that  follows  that  of  untruth- 
ful statementi  and  mlsr^resentations  to  an 
Inmiranca  ounpany,  which  nrast  operate  u  a 


fraud.  Now  it  does  not  meet  the  question  ta 
say  that  the  amount  of  Insurance  that  they 
claim  here  la  much  less  than  the  aggregate 
value  of  this  property.  The  question  is,  was 
it  a  material  statement?  Was  it  material? 
If  it  was  material  to  state  the  kind  and  class 
and  value  of  the  property  destroyed,  then  this 
was  a  material  matter."  The  policy  con- 
tains a  provision  that  "this  entire  policy,  un- 
less otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  shall  be  void 
*  *  *  If  the  interest  of  tbe  Insured  be 
other  than  unconditional  and  sole  owner- 
ship." It  has  been  held  by  this  court  that  in 
case  of  an  oral  application  for  insurance,  the 
applicant  is  not  required  to  show  the  exact 
condition  of  his  title,  unless  requested  to  do- 
BO.  Guest  V.  Fire  Ins.  Co.,  66  Mich.  98,  3a 
N.  W.  81,  and  cases  cited.  And  If  the  ap- 
plicant is  gull^  of  no  misleading  conduct,, 
the  insurer  in  such  a  case  must  be  taken  to 
assume  the  risk  of  undisclosed  Incumbrances. 
Grlstock  V.  Insurance  Co..  87  Mich.  428,  4» 
N.  W.  634.  In  Mlotke  v.  Mechanics'  Ins.  Go.,. 
113  Mich.  166,  71  N.  W.  463,  It  was  said,  re- 
ferring to  the  clause  under  consideration, 
that  "tbe  day  has  gone  by  in  Michigan  for 
successfully  contending  that  the  mere  accept- 
ance of  a  policy  containing  a  condition  likr^ 
this  makes  it  conclusive  against  the  bolder, 
who  accepts  It  In  ignorance  of  the  clause, 
and  whose  title  does  not  conform  to  the  strict 
letter  of  the  condition."  In  Hoose  v.  In- 
surance Co.,  84  Mich.  309,  47  N.  W.  587,  11 
L.  R.  A.  340,  the  policy  contained  the  follow- 
ing provisions:  "This  entire  policy,  and 
every  part  thereof,  shall  become  void  unless 
consent  in  writing  Is  indorsed  by  the  com- 
pany hereon  in  each  of  the  following  In- 
stances, viz. :  If  tbe  assured  Is  not  the  sole 
and  unconditional  owner  of  the  property;  or 
if  any  building  intended  to  be  insured  stands 
on  ground  not  owned  in  fee  simple  by  the  as- 
sured; or  If  the  interest  of  the  assured  In 
the  property,  whether  as  owner,  tmstee,  con- 
signee, factor,  agent,  mortgagee,  lessee,  or 
otherwise,  Is  not  truly  stated  in  this  policy : 
or  if  any  change  take  place  in  the  titie,  in- 
terest location,  or  possessioD  of  the  property 
[except  in  case  of  succession  by  reason  of  the 
death  of  the  assured],  whether  by  sale,  trans- 
fer, or  conveyance,  In  whole  or  In  part  or  by 
l^al  process  or  Judicial  decree ;  or  If  the 
titie  or  possession  be  now  or  hereafter  be- 
come Involved  in  litigation ;  or  If  this  policy 
be  assigned  or  transferred  before  a  losa"  It 
was  said  by  the  court:  "In  construing  this 
portion  of  the  policy,  the  whole  must  be 
taken  together.  Now  tbe  object  sought  to  be 
accomplished  by  tbe  person  applying  for  in- 
surance was  to  obtain  Indemnity  against  loss 
by  fire  of  ber  Interest  in  the  building.  If  the 
insurance  company  which  made  out  this 
policy,  upon  tbe  verbal  application  to  its 
agent  had  desired  to  know  what  interest 
it  was  It  was  Insuring,  it  should  have  stated 
It  in  that  part  of  the  policy  pertaining  to  the 
risk.  It  was  the  Intoitlon  of  these  partlee 
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to  lame  a  nUd  and  binding  oontract  of  bisnr- 
uKOh  THlUl  and  binding  flcom  the  tinw  of  ac> 
Gcptanee  of  the  lame  hr  tbo  aaBored,  •  not 
that  aftar  It  bad  been  accepted  tbe  as- 
snred,  tbm  the  assnred  tboiild  apply  to  the 
cnnpanr,  and  obtain  tte  consent  in  writing 
indoned  on  tbe  policy,  itatlng  tbat  tbe  a»- 
■Died  was  not  the  sole  snd  nncondltlona] 
owner  of  tbe  jtroperty,  or  stating  that  tbe 
bnlUDng  Intended  to  be  Insured  stood  on 
gronnd  not  owned  In  tee  simple  by  tbe  as- 
Biired,  or  stating,  by  Indorsement  on  the 
policy,  tbe  Interest  wblcb  the  assnred  bad  In 
tbe  property  covered  by  the  Insurance;  and 
yet  tbe  language  of  tbls  part  of  tbe  poUtj 
Is  tbat  ttie  wtlre  poHcy,  and  erery  part 
tboeof,  shall  become  yold— that  Is,  raid  In 
the  future — nnless  such  consent  In  writing  Is 
Indorsed  1^^  tiie  company  thereon.  To  give 
any  reasonable  force  and  effect  to  tills  clause 
of  the  poli<7.  it  can  only  be  held  to  apply 
to  such  changes  as  arise  after  tbe  policy  bas 
been  delivered  and  accepted.  In  the  owner- 
ship of  tbe  pn^?etty,  or,  If  a  building  stood 
jxpoa  leased  ground,  tbe  ownership  of  tbe 
bnllding;  and  It  does  not  apply  to  an  ex* 
istlng  state  or  eonditlfm  of  tbe  prc^rarty  at 
tbe  time  Ibe  policy  was  Issued.  It  looics  to 
tbe  future  fttr  protection  of  tbe  Insurer,  and 
not  to  tbe  prwent,  only  In  so  fkr  as  tbe  pre- 
cecUng  portion  of  tbe  policy  Is  Ttolated  by  a 
mlastatonent  or  concealment  of  any  fact  ma- 
terial to  tite  risk."  This  case  was  followed 
in  Ball  T.  Inenirance  Co.,  9S  Mich.  181.  EES 
N.  W.  72T.  18  L.  R.  A.  189,  32  Am.  St  Rep. 

While  tbe  language  of  tbe  poU^  con- 
strued In  tiie  Hoose  Case  was  "shall  become 
Toid."  and  In  tbe  case  at  bar  It  Is  ''sball  be 
Toid.**  we  do  not  regard  tbls  difference  In 
TertdM^  as  requiring  a  different  construction 
witb  refM«nce  to  tbe  clause  as  to  nnoon- 
dltlooal  ownership.  In  the  case  at  bar  the 
plaintiff  bad  an  Insurable  interest  It  bad 
tbe  legal  title  and  was  tbe  owner  of  tbe 
property  Insured,  subject  to  the  rlj^its  of 
Bawson  Bros,  to  acquire  Its  title  by  per- 
formance  of  tbe  contract  of  sale.  The  aaJj 
actual  descriptlmi  of  their  Interest  In  the 
property  oontalned  in  tbe  policy  was  tiie  lan- 
guage, *ini,100  on  tiielr  saloon  furniture  and 
fixtures,**  eto.  This  was  a  true  description, 
and  defendant  cannot  complain  because  of 
its  own  Diligence  in  foiling  to  require  a 
more  specific  description. 

Tbe  policy  contained  a  provision  tlut  *^l8 
entire  policy  •  •  •  shaU  be  void  If  the 
Insured  has  concealed  or  misrepresented,  In 
writing  or  oUi«wise,  any  material  fact, 
•  •  •  or  in  case  of  any  fraud  or  false 
swearing  on  the  part  of  tbe  Insured  touch- 
ing any  matter  relating  to  this  insurance  or 
tbe  subject  thereof,  whether  before  or  after 
mcb  loss,"  Tbe  learned  trial  Judge  seems 
to  bare  drawn  a  distinction  between  fraud 
and  false  swearing  as  to  tbe  Intent  required, 
and  to  have  held  that  a  fraudulent  Intent 
was  not  necessary  to  omstttute  fraud  under 
tbe  above  laoilHoii.  We  think  tbe  dis- 


tinction Is  not  a  sound  one.  In  Clonent  on 
Fire  Insurance  tbe  rule  is  stated  as  follows : 
"Fraud  or  false  swearing  implies  something 
nuve  than  mistake  of  fact  or  honest  mis- 
statements on  part  of  assured.  They  may 
consist  in  knowingly  and  intuitlonally  stat- 
ing upon  oath  what  Is  not  true,  »  a  state- 
meat  of  a  fact  as  true  which  the  party  does 
not  know  to  be  true,  and  wbi^  he  bas  no 
reasonable  ground  of  bellering  to  be  true.** 
We  think  that  the  fraud -referred  to  In  this 
clause  must  be  held  to  be  actual  fraud,  and 
tiiat  tbe  same  rule  applies  which,  in  case  the 
charge  la  false  swearing,  as  we  have  hereto- 
fore held,  requires  inroof  of  a  fraudulent  in- 
tnt  Kdcp  t.  Insurance  Oa,  107  Mich.  828, 
65  M.  W.  228;  Tiefentbal  t.  Ins.  Oo.,  68  Mich., 
806,  18  N.  W.  ft 

Counsel  for  defendant  contend  tbat  the 
Judgment  should  be  sustained  for  reasons 
not  assigned  by  tbe  trial  Judge,  via. :  (1)  fDie 
policy  was  voided  by  other  insurance.  (2) 
Tbe  iffoofs  of  loss  wm  not  sworn  to  tf  tbe 
Insured,  as  required  by  the  policy.  We  do 
not  regard  either  of  these  p<dnts  as  well  tak- 
en under  tbe  circumstances  of  this  ease. 
Plaintiff's  vice  president  and  managw  {Bra- 
singer)  testified:  "We  had  no  other  insur- 
ance on  this  property.  We  bad  a  floating 
policy,  but  it  did  not  cover  this  particular 
loss.  •  *  •  We  bad  a  floating  policy  cov- 
ering our  Interest  on  tbe  prt^ierty  in  Michi- 
gan, and  In  fwce  at  the  time  of  tbe  fire,"  eta 
Tbe  policy  is  not  printed  In  Qie  record,  and 
we  cannot  say.  In  opposition  to  Mr.  Bra- 
singer's  testlmoi^.  that  It  did  covw  tbls  par^ 
ticular  loss.  The  plaintiff  was  a  nonresl- 
drat  and  wltiiin  the  eni^tion  to  tbe  graeral 
rula  Clemrat  on  Fire  Immrance,  p.  206. 
rule  16;  McOraw  v.  Insurance  Co..  B4  Midi. 
146,  19  N.  W.  927;  Bums  v.  Insurance  Co., 
180  Mich.  561,  90  N.  W.  411. 

For  tbe  errors  above  pointed  out  tbe  Judg- 
mrat  Is  revwsed,  and  a  new  trial  granted. 


KOBBL  V.  CITY  OF  DETROIT. 

(Supreme  Court  of  Michigan.  Nov.  21,  1900.) 
Municipal  CoBPoaATioss  — Ofticebs— Com- 

PBNBATION. 

Detroit  City  Charter,  250  (Compilation 
1004),  prohibits  tbe  common  council  from  creat- 
ing any  liability  pavable  out  of  a  partlcalar 
fund  In  excess  of  the  amount  raised  for  that 
fond.  Tbe  estimates  of  the  council  for  a  year 
included  compensation  tor  an  assistant  enemeer 
for  a  Bpecifled  nomber  of  days,  at  a  fixed  rate 
per  day.  Held,  that  the  assistant  engineer, 
who  received  tiie  compensation  fixed  m  the 
estimate,  eoald  not  recover  for  extra  compensa- 
tion, based  on  his  having  worked  over  eight 
hoars  per  day,  though  an  ordinance  declared 
that  eight  hours  shoald  constltate  a  day's  work. 

Error  to  Circuit  Oonrt  Wayne  Oounty; 
George  S.  Hosmer,  Judge. 

Actira  17  Bndolpb  Kobd  against  tbe  dty 
of  Detroit  Judgmrat  for  defendant  and 
plaintiff  telngs  error.  Afllnnod. 
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Argued  before  MOOBE.  O.  J.,  and  HcAL- 
VAY,  GRANT,  BLAIR,  and  OSTRANDER,  JJ. 

William  F.  Atkinson  and  Frank  W.  Atkln- 
Bon,  for  appellant.  P.  J.  M.  Hally  (Tlmotliy 
B.  Tarsney,  of  coimael),  for  appellee. 

BLAIR,  J.  Plaintiff  bronght  thlfl  action  to 
recoTw  $i06,  claimed  to  be  due  bim  In  con- 
Bognenc^of  bis  bavlng  worked  11  boura  per 
day  instead  of  8  boars  p«r  day.  tbe  legal  ex- 
tent of  a  day's  work  under  tbe  city  ordl- 
nanca  Plaintiff  was  employed  by  tbe  com- 
mon council  to  work  as  an  assistant  mglneer 
at  tbe  city  hall  fftim  October  1,  1900,  to  May 
IS,  1001.  The  estimates  for  tbat  fiscal  year 
were  as  follows: 

.Engineer  city  ball  $1,200  00 

One  assistant.  365  days,  at  $2.75  per 

day  77..  1,008  76 

One  assistant,  Oct  lat  to  May  15th, 

227  daya,  at  $2.75  per  day   824  26 

One  night  engineer,  Nov.  1st  to  &Iay 

lat,  156  nights,  at  $l00  per  night.     812  00 

Plaintiff  testified  in  his  own  behalf:  **I 
was  employed  by  tbe  common  council  of  tbe 
city  of  Detroit  to  worjc  as  assistant  engineer 
of  tbe  city  ball  from  October  1, 1900,  to  May 
15,  1001.  I  was  notified  of  my  appointment 
by  Alderman  McOraw.  He  told  me  I  was 
to  be  paid  (2.75  per  day,  and  that  I  was  to 
work  8  hours  per  day.  I  went  to  work  on  Octo- 
ber 1st,  and  worked  every  day  until  May  16, 
1901.  I  worked  11  hours  per  day,  by  direc- 
tion of  Chief  Engineer  Leadbeater.  All  my 
work  was  done  under  bis  direction.  I  asked 
btm  to  pnt  my  extra  time  on  the  pay  roll. 
He  said  be  could  not,  but  tbat  I  would  get  my 
pay  for  the  extra  time  from  tbe  comptroller. 
It  was  necessary  for  the  men  to  work  11 
hours  per  day  to  do  the  work.  On  signing 
the  pay  roll,  I  made  a  demand  for  pay  for 
the  extra  time.  I  made  this  demand  several 
times  when  I  signed  the  pay  roll.  At  no 
time  did  I  Intend  to  relinquish  any  claim  I 
had  against  the  city  for  pay  for  extra  time. 
I  was  paid  every  two  weeks.  I  signed  the 
pay  roll  calling  for  $2.75  per  day.  I  did  this 
at  tbe  end  of  each  two  weeks  during  tbe  time 
I  was  working."  Frederick  Leadbeater  testi- 
fied aS  follows;  "I  am  chief  engineer  of  the 
city  hall  of  the  city  of  Detroit.  I  was  such 
dtu-hig  tbe  years  1900  and  1901.  Mr.  Eobel 
worked  under  me  from  October  1,  1900,  to 
May  15,  1901.  He  worked  11  hoars  per  day. 
His  work  was  all  done  under  my  direction, 
such  as  running  tbe  engine,  tending  the  fires, 
etc.  It  was  impossible  to  do  the  work  in 
8-hour  shifts.  Mr.  Kotiel  spoke  to  me  about 
putting  tbe  extra  time  on  the  pay  roll.  I 
told  bim  tbat  I  made  out  tbe  pay  roll  for  the 
8  hours,  and  tbat  be  would  get  bis  pay  for 
tbe  extra  time  from  the  comptroller;  tbat 
I  bad  nothing  to  do  with  tbat  I  under- 
stood tbat  8  hours  was  a  day's  work,  and 
tbat  he  would  be  paid  fOr  tbe  extra  time. 
Since  tbat  time  the  council  baa  given  me  an 
«xtTa  man,  and  tbe  men  now  work  8  bonra 
per  day."  Section  1  of  chaptw  47  of  tbe 
Bevlaed  Ordlnancet  of  tb«  City  of  Detroit 


reads  as  follows:  "Tbat  hereafter  8  bonra 
shall  constitute  a  day's  work  for  all  laborwa, 
workmen  and  mechanics  who  may  be  em- 
ployed by  or  in  behalf  of  tbe  of  Detroit, 
or  any  ot  itB  authorized  boards  at  oflteers. 
or  who  may  be  employed  by  contractors  or 
sub-contractors  In  work  done  or  executed  un- 
der contracts  with  tbe  said  city  of  Detroit 
or  Its  varlouB  authorised  boards  or  otBcaa." 
Section  250  of  the  charter  (CompUatloa  1004) 
provides  as  follows,  via.:  "The  common  conn- 
dl  shall  not^  by  warrant,  draft,  or  ordw  on 
the  treasury,  or  by  any  form  of  contract, 
create  any  liability  or  expense,  for  tbe  pay- 
ment of  which  any  particular  fund  la  con- 
stituted as  above,  to  a  greater  amount  In 
tbe  aggregate,  for  onq  year,  than  the  amount 
of  mon^  raised  for  and  paid  Into  such  fund 
for  the  year.  All  warrants,  drafts,  ordon 
and  contracts  payable  under  tbla  act,  out  of 
any  iwrticular  fund,  and  issued  or  made  af- 
ter  tbe  moneys  raised  for  and  paid  into  such 
fund  shall  have  been  exhausted  by  payment 
therefrom,  or  liabilities  created  and  to  be 
paid  out  said  fond,  shall  be  absolutely  void 
as  against  the  corporation."  Sectlcm  268  of 
the  same  cranpilatlon  provides  for  tbe  dis- 
position of  the  mrplns  timt  should  remain 
in  any  fund. 

The  circuit  judge  directed  a  verdict  for  the 
defendant,  saying :  "I  do  not  see  tbat  tb«« 
is  any  case  to  be  argued  here.  This  Is  not 
like  the  Park  Board  Case;  not  like  tbe  Boyle 
Case.  In  the  Boyle  Case  tbe  common  council 
and  board  of  estimates  made  a  lump  sum  to 
tbe  park  board  tor  certain  purposes.  Tbe 
question  whethor  Mr.  Boyle  In  that  case  was 
to  receive  a  dollar  and  a  half  for  eight  hours* 
work  or  a  dollar  and  a  half  for  taa  hours* 
work  was  never  considered  by  either  party, 
and  when  tbe  park  board  establlsbed  an  elgbt- 
hour  rule  In  tbat  case,  be  was  directed  by 
the  man  that  employed  him  to  fce^  bis  ova> 
time,  and  return  it  to  the  park 'board,  and 
it  presented  a  very  different  case  from  the 
case  at  bar.  Now,  In  the  case  it  bar,  when 
the  estimates  tox  eacii  of  those  years  went  to 
the  common  council,  they  fixed  two  dollars 
seven^-flve  for  tbe  services  for  the  day— for 
227  days,  the  estimated  time  of  two  assistant 
^igineers — and  whoi  tbe  board  of  estimates 
passed  upon  tbat  sum,  and  sent  tbat  back  as 
tbe  estimate  for  tbe  year,  tb^  detHrived  tbe 
common  council  of  the  city  of  Detroit,  direct- 
ly or  by  implication,  from  in  any  manner 
exceeding  tbat  sum  for  tbat  purpose;  nor 
would  tbe  common  council,  under  ordinary 
drcumstancea — certainly,  I  may  not  antici- 
pate every  casA  but  ordinary  drcumstances 
— ^nor  would  they  be  authorized  to  employ 
another  engineer  for  tbat  purpoeow  Now,  un- 
der these  circumstances.  It  does  not  seem  to 
me  that  there  Is  tbe  slightest  cause  of  actl<ni 
presoLted  here^  nor  do  Z  think  that,  under  the 
drcumstances  of  tbe  case,  any  protest  madok 
If  there  was  any  iwotest  made  by  Mr.  Kobel, 
would  baTe  been  binding.  He  was  appointed 
for  tbe  time,  and  he  signed  bis  pay  roU  wlth- 
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oat  bringing  the  matter  at  least  to  the  att^- 
tlon  of  the  common  council  or  of  the  eomi>- 
troUv,  or  any  of  the  offlcera  authorized  to 
pay." 

In  onr  opinion,  the  ruling  of  the  trial  Judge 
wag  clearly  correct  and  we  adopt  his  opin- 
ion as  above  quoted.  The  cases  of  Colt  r. 
City  of  Grand  Kaplds,  115  Mich.  498,  73  N. 
W.  811,  and  O'Boyle  7.  Detroit,  181  Mich. 
15.  90  N.  W.  669,  relied  upon  tgr  plalntUTi 
counsel,  are  not  In  point 

Tbe  jndgmmt  Is  affirmed. 


BURKART  T.  BLAUMANN. 
(Supreme  Court  of  Michigan.  Nor.  «1,  1906.) 

1.  Justices  or  xnm  Pbub  — Nomuir— Du- 

OONTIRUAnCE. 

Comp.  Laws  1897.  f  888,  provides  that 
jodgment  of  nonsuit,  witi  costs,  riiall  be  ren- 
dered sgamst  a  plaintiff  in  an  action  before  a 
justice  of  the  peace,  if  plaintiff  discontinue  or 
withdraw  his  action,  or  if  he  become  nonsuited 
on  the-trlaL  ffeW,  that  plaintiff  hi  an  action 
before  a  justice  Is  entitled  as  of  right  to  dls- 
continae  or  submit  to  a  nonsuit  at  any  time  be- 
fore verdict 

[Ed.  Note.— For  cases  in  point  see  vol.  il. 
Cent.  Dig.  Justices  of  the  Peice,  |  849.] 

2.  Save— E!moT. 

Where,  after  a  motion  for  a  new  trial  was 
(ranted  by  a  Jnstice  of  the  peace,  plaintiff 
discontinaed  the  action,  the  justice  was  thereby 
deprived  of  all  jurisdiction  to  reader  any  jndg- 
Dient  in  the  ease  except  one  of  oonsult 
8.  JuDOHiKT— Bab  Qi-  Cauu  ow  Aohor  — 
Nonsuit. 

.  Where,  after  the  granting  of  a  motion  for 
a  new  trial  by  a  JuBtfce  of  the  peace,  plaintiff 
discontinued  the  action,  he  was  thereafter  ab- 
solutely entitled  to  commence  a  new  suit  In 
any  court  baring  jurledictlon  of  the  parties  and 
sabject-matter,  though  the  justice  neglected  to 
lonnalJy  enter  the  judgment  of  nonsuit 

ci.^iSifsSs^rriisaS''"'''  "* 

Krror  to  Circuit  Goort,  Wayne  Omnty; 
Jos^ta  "W.  Donovan,  Judge. 

Action  hy  Ansdm  S.  Burkart  against  Oarl 
B.  Blamnann.  From  a  judgment  in  favor  of 
defendant  <m  appeal  from  a  ]nBtlce*8  Judg- 
ment for  plaintiff,  plaintiff  brlnge  error.  He- 
versed. 

Argned  before  HOORB,  0.  J.,  and  McAL- 
VAT,  GRANT,  BLAIR,  and  OSTRANDER,  JJ. 

William  Kell^  and  M.  j.  LehmauDt  for  ap- 
pellant Henry  F.  Cbipman  and  Lonli  Ott, 
for  appellee. 

BLAIR,  J.  PlalnHfl  commenced  salt  upon 
a  promissory  note  In  September,  1904,  In  the 
jnstlce's  court  of  Detroit,  which,  according 
to  the  practice  of  that  court,  was  assigned  to 
Justice  Stein,  who  rendered  Judgment  In  fa- 
vor of  plaintiff,  but  upon  motion  of  defend- 
ant granted  a  new  trial.  Thereupon  plain- 
tiff discontinued  his  ault  and  commenced  an- 
other suit  In  the  same  court  upon  the  same 
note.  This  last  suit,  under  the  practice  of 
the  court  was  assli^ied  to  Justice  Teagan, 
who  tried  It  ai^  r^idered  Judgment  fbr 
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plaintiff,  from  which  Judgment  the  defendant 
appealed  to  the  circuit  court   The  do(±et  <a 
Justice  St^  showed  the  following  entrlea: 
"Sept  10,  1904,  I  render  Judgment  In  favor 
of  the  plaintiff  and  against  the  defendant  for 
$37fi  and  $1.76  costs.   Christopher  E.  Stein. 
Sept.  14th,  motion  for  new  trial  filed,  case  set 
for  Sept  17th,  9  a.  m.  of  that  day.  Sept  17th, 
case  called,  parties  in  court  case  adjourned 
by  consent  of  parties  to  Sept  21.   Sept  21, 
case  called,  parties  In  court  motion  for  new 
trial  granted.   Case  discontinued  In  open 
court  by  plaintiff's  attorney.   Christopher  EL 
Stein,  Justice  of  the  Peace."   The  cleric  of 
the  court  testified:   "The  case  tried  before 
Justice  Stein  does  not  now  stand  In  our  court 
upon  a  motion  for  a  new  trlaL   It  was  dis- 
continued by  plaintiff's  attorneys.  This  case 
that  we  are  talking  about  In  this  court  was 
commenced  after  the  motion  for  a  new  trial 
before  Judge  Stein  was  granted.  Sept  21, 
1904.   This  cose  was  started  Sept  28,  1904. 
Justice  Steln  rendered  two  Judgments  and 
granted  two  new  trials,  and,  after  he  granted 
the  second  trial,  case  was  dlacontlnued  by 
plaintiff's  attorneys.   In  this  dty,  suits  are 
commenced  In  Justice  court  by  filing  a  prae- 
cipe In  the  ofllce  of  the  clerk,  and  the  clerk 
assigns  the  cases  to  the  Justices  In  rotation, 
according  to  the  reqalrements  of  the  statute, 
and  that  is  the  way  the  case  now  before  this 
court  came  to  Justice  Teagan."  Defendant 
gave  notice,  under  his  plea  of  the  general 
Issue:   "That  said  note,  the  subject-matter 
of  this  suit  is  now  In  suit  In  another  branch 
of  this  court  before  Christopher  B.  Stein, 
Esq.,  Justice  of  the  peace.   That  said  suit  l>e- 
fore  CHiristopher  E.  Steln,  Esq.,  Is  Na  18,358 
of  the  flies  and  records  of  the  Justice's  docket 
of  said  Gfar^pher  E.  Steln.  Esq.,  and  has 
been  fully  tried  and  determined  by  said 
Ohristopher  E.  Steln,  who  did  heretofore  ren- 
der Judgment  In  said  suit  which  was  set 
aside  by  said  Christopher  E,  Stein,  and  a  new 
trial  of  said  cause  granted,  and  on  Sept  10, 
1904,  upon  the  new  trial  of  said  cause,  after 
hearing  the  tesUmony,  said  Christopher  E. 
Steln  did  render  a  judgment  in  favor  of  the 
plaintiff  for  $372  and  $1.75  coats.   That  on 
September  14,  1904,  defendant  moved  for  a 
new  trial  of  said  suit  and  said  motion  was 
duly  heard  and  argued,  and  thereupon  said 
Christopher  E.  Steln  granted  a  new  trial  of 
said  cause,  and  thereupon  said  suit  was  dis- 
continued In  open  court  by  plaintiff's  at- 
torneys.  That  said  suit  was  not  nonsuited, 
and  the  dismissal  of  said  suit  was  Irregular 
and  void." 

When  the  cause  came  on  for  trial  In  the 
circuit  court  on  appeal,  on  objection  being 
made,  the  trial  Judge  held  that  he  had  no 
Jurisdiction,  and  that  the  case  must  be  dis- 
missed because  the  suit  had  not  proceeded  to 
Judgment  On  the  following  day,  on  motion 
of  defendant's  attorney,  and  against  the  ob- 
jection of  plaintiff's  attorney,  the  court  or- 
dered the  Jury,  which  was  not  then  In  at- 
tendance upon  the  case,  but  whose  asaanbllng 
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was  waived,  to  re  tarn  a  verdict  for  tlie  de- 
fendant We  tblnk  tbe  court  was  In  error. 
'The  general  rlgbt  of  the  plalntifl  to  dla- 
continne  hie  niit  or  robmit  to  a  nonsuit  at 
any  time  before  verdict  is  nndoubted.'*  Mer- 
chants* Bank  v.  Sctnilenbers,  M  Mich.  49,  19 
N.  W.  741.  As  to  whether  that  right  existed 
in  case  c|  set-<^,  pleaded  by  defendant,  the 
court  evenly  divided.  The  Justices,  however, 
agreed  as  to  the  existence  of  the  right  In  the 
absence  of  sacfa  plea.  There  was  no  notice 
of  set-off  or  reconpment  in  the  case  before 
ns.  See,  also,  to  the  same  eCTect,  Helwig  v. 
Judge.  73  Mich.  258,  41  N.  W.  288.  Section 
83ft.  Gomp.  Laws  1897,  provides  that:  "Judg- 
ment of  non-salt,  with  costs,  shall  be  ren- 
dered against  a  plaintiff  prosecuting  an  ac- 
tion before  a  Justice  of  tbe  peace  in  the  fol- 
lowing cases:  1.  If  he  discontinue  or  with- 
draw his  action;  2.  If  he  fall  to  appear  on 
the  return  of  any  process,  within  one  hour 
after  tbe  same  was  returnable;  8.  If  after 
an  adjournment  he  fall  to  appear  within  one 
hour  after  tbe  time  to  which  the  adjournment 
shall  have  been  made;  4.  If  he  become  non- 
suited on  tbe  trial.".  It  was  held  by  this 
court  in  Brady  v.  Taber,  29  Mich.  199,  that 
the  failure  of  the  plaintiff  to  appear  within 
the  hour,  under  this  statute,  "operated  as  a 
discontinuance  of  tbe  suit  and  deprived  tbe 
Justice  of  all  Jurisdiction  to  render  the  Judg^ 
meat  against  the  defendant,  or  any  Judg- 
ment except  that  of  nonsuit  and  for  costs." 
When  plaintiff  discontinued  the  suit  before 
Justice  Stein,  the  Justice  thereupon  lost  all 
Jurisdiction  to  render  any  Judgment  exc^t 
one  of  nonsuit,  and  the  fact  that  be  neglected 
to  enter  the  formal  Judgment,  which  was  the 
only  one  be  could  enter,  could  not  affect  the 
plaintiff's  rights.  He  no  longer  had  Jurisdic- 
tion of  tbe  case,  and  the  plaintiff  was  at 
liberty  to  commence  his  suit  anew  in  any 
court  having  Jurisdiction  of  tbe  parties  and 
subject-matter. 

Tbe  Judgment  Is  reversed,  and  a  new  trial 
granted,  wltb  costs  to  plaintUE. 


HAMII/TON  V.  DETROIT.  O.  H.  ft  H. 

RT.  CO.  et  al. 
(Supreme  Court  of  Michigan.  Nov.  21,  1906.) 

Baiuoaos  —  Iivjuans  to  Trebpambebb  — 

GHiuffiEN  PuTiNo  nr  YAwa. 

A  railroad  Is  not  liable  for  Injuries  resulting 
from  ■witchiDg  operatione  to  a  child  playing 
in  its  yards,  in  tbe  absence  of  evidence  that 
the  switching  crew  had,  or  should  have  had, 
knowledge  d  tbe  presence  of  the  child  or  of  his 
companionsL 

[Ed.  Note. — Vat  cases  In  point,  see  voL  d. 
Cent  Dir  Railroads,  K  1289. 12S1] 

Error  to  drcolt  Court,  Wayne  Oounty; 
George  S.  Hoaner,  Judge. 

Action  by  Frederick  Hamilton,  by  bis  next 
frloid,  against  the  Detroit  Orand  Haven  & 
Mllwaufcee  Railway  Ocnnpany  and  another. 


There  waa  a  Judgment  for  defendant,  and 
plaintiff  brings  error.  AJBrmed. 

Aisned  before  UOOBB,  a  J.,  and  HcAL- 
VAT»  GRANT,  BLAIB,  and  08TBANDBB, 
JJ. 

Lehmann  &  Blgga,  for  an>eUant  H.  Ge», 

for  appellees. 

GRANT,  J.  Plaintiff,  when  6  years  and  10 
mouths  old,  went  wltb  some  otber  children 
into  tbe  yard  of  tbe  defendant  railway  com- 
panlea  In  the  dty  of  Detroit  In  which  w^ 
standing  freight  and  flat  cart.  Ha^  wltb  the 
other  children,  was  playing  on  or  around  a 
flat  car.  A  awitdli  engine  backed  down  iqma 
the  siding,  and  moved  tbe  car  nndw  or  upon 
whlcb  tlfe  plaintiff  was  playing.  In  some 
way  not  anwr^  fdalntlff  got  under  a  wbeel 
and  bad  ble  ann  cmsbed.  For  this  Injnrr 
plaintiff  brought  anlt;  ^leglns  In  bla  declara- 
tion that  the  defondauts  bad  knowledge  of  bla 
presoice,  and  that  It  waa  tbelr  duty  to  mnove 
him  fnmi  the  yard  befin«  moving  tbelr  cars. 
There  la  no  erldoice  that  the  awltdilng  crew 
had,  or  abonld  have  had,  knowledge  of  tbe 
presence  ftf  plaintiff  w  any  tit  bis  companlone. 
A  furtber  statement  of  facta  la  unneoeaaair. 
The  court  directed  a  verdict  tnc  tbe  defend- 
ants. 

The  case,  twtb  In  Its  facts  and  tbe  law,  Is 
ruled  1^  Katsbukl  v.  Grand  lYunk  By.  Oo. 
(Mlcb.)  104  N.  W.  40B,  and  authorities  there 
dted.  See,  also,  Tmdell  t.  Railway  Co.,  126 
Mich.  73,85N.  W.  20d,08L.R.A.271. 

Jndgmoit  affirmed. 

MOORE,  a  J.  and  McALYAT  and  OS- 
TRANDEB,  JJ.,  cuiairred. 

BLAIB  J.  I  cmcur,  on  the  ground  that  no 
negl^^ence  was  shown  <ni  the  part  of  de- 
fendant 


DAVISON  V.  VALIN. 
(Supreme  Oourt  of  Michigan.  Nov.  21,  1906.) 
Wair  OP  Item — RMotma—Bnit  or  BxoHmoRS 

— DiSHIBSAX.. 

Where  the  record  fails  to  disclose  that  a 
bill  of  exceptions  was  settled  and  signed  by  the 
drcait  Jadge,  a  writ  of  error  will  be  dismissed. 

Error  to  Circuit  Court.  Iosco  Oounty ;  Main 
J.  Connlne,  Judge. 

Action  by  Tbomas  Davison  against  Antlme 
Valln.  From  a  Judgment  for  plaintiff,  de- 
fendant brlnga  error.  Dlamisaed. 

8.  G.  Hdugbton,  tot  appellant  Jahraus 
ft  Bawden.  for  appellea 

PER  OUBIAM.  An  examination  of  the 
record  in  this  case  does  not  disclose  that  a 
bill  of  exceptions  was  settled  and  dgned  by 
tbe  drcnlt  Judge.  For  that  reason  tbe  case  1» 
dlsmlBsed,  with  coats  In  favor  ut  tbe  plalntUL 


Digitized  by 


Google 


CHICAGO,  B.  &  Q.  RT.  GO,  t.  TODD.  83 


Neb.) 


CHICAGO,  B.  &  Q.  RT.  CO.  v.  TODD. 
(Supreme  Court  of  Mebraalu.  Oct.  18.  1905.) 

L  Etidbncb—Mabekt  Rkfobts. 

Market  reports  in  Journals,  socb  as  tha 
comnurclal  world  rely  m^on,  arc  con^eteut  eri* 
dence  of  the  atate  of  the  market. 

[Bid.  Note.— For  caaea  In  point,  aee  vol.  20^ 
CiDt.  Dig.  Brldanoa,  i  121T.] 

3.  Railboadb  —  Betosal   to  Thanspobt 

Fkei  qhiv-Davaoes. 
Where  a  railroad  cmnpany  negligently  re- 
fmee  to  recrive  and  transpwt  freiclit  intmded 
for  immediate  sale  tq>on  the  market,  mdi  as 
live  atock,  It  ta  liable  for  the  expoiee  of  keep- 
ing the  stock,  caased  hj  such  delaj,  and  tar  the 
difference  betwem  the  price  oi  the  atock  when 
it  sbcHild  have  arrived  at  the  market  and  the 
price  when  it  did  actually  arrive. 

[Ed.  Note— For  cases  In  point,  aee  toL  % 
Cent.  Dig.  CarrlsfB.  H  968,  sSL} 

3.  Sake— BviDBRcs. 

The  class  and  condition  of  live  stock  are  ma- 
terial matters  In  determining  tUeir  market  price, 
and.  in  the  absence  of  eridenoe  as  to  these  mat- 
ters  and  of  what  Uie  market  price  of  live  stock 
of  the  class  in  qnestlon  was,  aamagea  cannot  be 
awarded  from  a  claimed  decline  in  the  market 
price  of  stock  of  the  general  description  of  that 
which  tlie  carrier  negligently  refuaed  to  accept 
and  transport. 
(Byllabns  by  the  Court) 

CommlMlonm'  Oplnitm.  Department  No. 
2.  Xkrror  to  District  Court,  Dawson  Ooonty; 
Hostetler,  Jiidg& 

Action  by  AWa  Todd  against  the  Chicago, 
Burlington  ft  Qnlncy  Railway  Company. 
Judgment  for  plaintiff,  and  defoidant  brings 
error.  Reversed. 

H.  M.  Sinclair,  J.  W.  Deweese,  and  P.  B. 
Bishop,  for  plaintiff  in  error.  Warrington 
ft  Stafwar^  for  defendant  In  error, 

DUFFIE.  C.  February  25, 1903,  Alva  Todd, 
the  defendant  In  error  (hereafter  called  the 
plaintiff)  applied  to  the  agent  of  the  railway 
company  for  two  cars  in  which  to  transport 
sheep  and  hogs  tToxa  Famam,  Neb.,  to  South 
Omaha,  the  cars  to  be  furnished  and  stock 
to  be  shipped  on  February  28,  1903.  The 
railway  company  placed  the  cars  on  the  side 
track  at  Famam  on  February  27th,  but  on 
account  of  a  storm  the  plaintiff  did  not  drive 
his  Btock  to  the  station  until  Saturday  after- 
noon, the  28th,  and  too  late  to  be  shipped  that 
day ;  there  being  but  one  freight  train,  which 
usually  left  the  station  for  the  East  about 
7:15  a.  m.  At  the  time  of  ordering  the  cars, 
the  agent  Informed  the  plaintiff  that  his 
sheep  could  not  be  shipped  until  they  were 
inspected  by  a  government  Inspector,  on  ac- 
count of  an  order  In  force  prohibiting  the 
railway  company  from  transporting  sheep 
without  a  certificate  from  the  Inspector  that 
they  were  free  from  disease.  The  agent,  at 
Todd's  request,  wired  to  Grand  Island  for  an 
inspector,  but  failed  to  secure  one.  The  or- 
der reqniring  inspection  was  Issued  February 
B,  1903,  but  on  the  26th  of  February,  1908, 
the  following  modification  of  the  order  was 
made,  of  which  the  agent  had  no  notice :  "On 
aceotmt  of  requests  of  r^iresmtetlTeN  of  ttw 


South  Omaha  Pa<^li^  industry,  and  with 
the  consent  of  Gov,  Mickey,  I  wish  to  modi- 
fy the  quarantine  notice  on  sheep,  via.,  pei^ 
mittlng  all  fat  she^  to  be  marketed  up  to  July 
1,  1903,  without  c^flcates  of  Inspection. 
After  July  1st,  you  will  please  comply  with 
the  notice  issued  to  yon  from  this  office 
February  9,  1908.  Reapectfiilly,.  W.  A. 
Tfaomaa." 

It  does  not  clearly  appear  from  the  record 
whether  the  plaintiff  requested  the  agent  to 
ship  his  sheep  on  Sunday.  Monday  there  was 
no  train,  and  on  Monday  evening  plaintiff 
noticed  In  a  newspaper  that  the  quarantine 
order  had  been  modified,  and  called  this  to 
the  attention  of  the  agent  of  the  railway  com- 
pany. Thereupon  the  agent  telegraphed  to 
the  general  freight  agent  of  the  company, 
and  about  11  o'clock  Tuesday  morning  re- 
ceived a  dispatch  directing  him  to  receive 
the  sheep  without  Inqpectlon.  The  sheep 
were  loaded  Wednesday  morning  about  9 
o'clock,  the  train  being  late,  and  arrived  In 
South  (^naha  at  9:80  o'clodE  Thursday  morn- 
ing, March  Sth,  and  were  delivered  by  the 
railway  company  to  the  Union  Stockyards 
Company  at  10:46  that  same  morning,  and  by 
that  company  were  sent  to  the  chutes  for  un- 
loading at  11:10  a.  m.  The  time  of  the  ar- 
rival of  the  stock  at  South  Omaha  appears 
from  a  stipulation  of  the  parties  filed  In  the 
case.  It  further  appears  from  the  evidence 
of  W.  A  Thomas,  State  Veterinarian,  that 
the  quarantine  order  Issued  by  the  state  au- 
thorities on  February  9th  was  modified,  as 
appears  from  the  order  above  quoted,  on  the 
afternoon  of  February  26th;  that  notice  of 
such  modification  was  mailed  to  the  railway 
authoriUes  of  the  state  on  the  evening  of  that 
day,  but  too  late  to  be  carried  In  the  malls 
before  the  morning  of  February  27th.  The 
plaintiff  in  his  petition  alleges  that  the  com- 
pany refused  to  receive  his  stock  until  March 
4th,  to  his  damage  in  care  and  expense 
for  feeding  same,  and  loss  from  decline  in 
the  market  price,  and  also  that  there  was 
delay  In  moving  the  train,  and  that  his  stock 
was  confined  in  defendant's  care  vrlthout  feed 
and  water  for  an  unusual  length  of  time, 
and  as  a  consequence  thereof  the  said  sheep 
shrank  In  weight  and  became  rough  and 
gaunt,  and  their  market  value  on  that  ac- 
count was  depreciated  In  the  sum  of  $58.20. 

The  court  properly  Instructed  the  ]ury 
that  the  railway  company  was  bound  to  ob- 
serve and  enforce  a  rule  or  relation  issued 
by  the  i»oper  state  authorities,  requiring 
an  inspection  of  sheep  before  receiving  the 
same  for  shipment,  until  such  time  as  it  bad 
received  proper  notice  and  authority  from 
the  govemmoit  officials,  acting  under  such 
inspection  taw,  of  Its  suspension,  and  until 
it  had  reasonable  time  to  notify  its  agents 
that  such  rule  or  regulation  was  no  longer  In 
force,  and,  further,  that  the  Jury  must  be 
satisfied  from  the  evidence  that  the  defend- 
ant did  not  transport  the  sto<^  In  question 
within  a  reasonable  time,  and,  because  of 
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sach  fact,  tiie  plaintiff  bad  sustained  dam- 
ages. There  Is  an  entire  absence  in  the  In- 
stmctlons  of  advice  to  the  jury  of  what  tbey 
should  consldOT  In  determlnli^  whether  1^ 
company  failed  to  receive  and  ship  the  stock 
within  a  rea^nable  time  after  tba  order  of 
February  26th  was  Issued ;  but,  as  there  was 
no  request  for  a  charge  by  the  company  on 
this  question,  It  amounts  to  a  failure  to  In- 
struct vpon  that  particular  question,  and  not 
a  misdirection,  and  consequently  not  revavt* 
ble  error.  The  verdict  was  for  f  140  In  favor 
of  the  plalntUf,  and  as  the  expense  claimed 
1^  the  plaintiff  for  keeping  his  stock  at 
Farnam  from  February  2Stb  until  March 
4tta  was  but  $22.60,  It  is  evident  that  this 
verdict  Includes  an  amount,  either  for  the 
allied  damage  to  the  stock  on  account  of 
being  confined  In  the  cars  for  an  unusual 
Ittigth  of  time,  or  on  account  of  a  decline  In 
the  market  price  of  such  stock  between  March 
2d  and  March  6tb,  when  they  were  sold. 
This  requires  us  to  determine  whether,  un- 
der the  evidence,  the  railway  company  was 
negligent  In  not  receiving  and  shipping  the 
stock  at  an  earlier  date  than  It  did.  The 
order  of  the  state  authorities  allowing  rail- 
way companies  to  receive  and  ship  fat  sheep 
without  an  inspection  was  mailed  at  Lincoln, 
Neb.,  on  the  evening  of  February  2eth,  and 
the  presumption  obtains  that  It  would  reach 
the  general  offices  of  the  company  at  Omaha 
by  due  course  of  mall,  vrblcb  would  be  on  the 
27th.  There  Is  no  evidence  showing  that  the 
railway  company  Is  the  owner  of  any  tele- 
graph line,  and  all  that  could  be  expected 
of  It  In  the  use  of  reasonable  diligence  would 
be  to  notify  their  agents  of  this  order  by  due 
course  of  mall ;  and  this,  we  think,  In  the  ab- 
sence of  evidence  to  the  contrary,  could  have 
been  done  as  early  as  March  Ist  or  2d,  which 
would  have  allowed  shlpoient  to  be  made  no 
later  than  March  3d.  There  was  an  unex- 
plained delay  In  the  shipment  of  from  one  to 
two  days,  and  the  expense  of  keeping  the 
stock  at  Farnam  for  that  time  was  a  proper 
element  of  damages. 

The  plaintiff  Introduced  In  evidence  copies 
of  the  Dally  Drovers,  Journal-Stockman 
of  March  2,  6,  and  6,  1903,  showing  the 
state  of  the  market  and  the  sales  of  sheep 
at  the  stockyards  in  South  Omaha  on  these 
dates.  Objection  was  made  to  this  evidence 
upon  the  ground  that  It  was  Incompetent. 
Irrelevant,  and  Immaterial.  We  do  not  think 
the  objection  well  taken.  In  SIsson  v.  Cleve- 
land &  Toledo  Ry.  Co..  14  Mich.  4S8,  90  Am. 
Dec  252,  It  Is  said:  "Market  reports  In 
newspapers,  such  as  the  commercial  world 
rely  upon,  are  competent  as  evidence  of  state 
of  markets.  Such  reports,  which  are  based 
upon  a  general  survey  of  the  whole  market, 
and  are  constantly  received  and  acted  upon 
by  dealers,  are  far  more  satisfactory  and 
reliable  than  individual  entries  and  Individ- 
ual sales  or  Inquiries." 

So,  too,  do  we  think  that  the  plaintiff  is 
cDtlUfld  to  recovn  an  account  of  the  depre- 


elation  in  the  market  price  of  his  stock  be- 
tween the  date  when  it  should  have  been 
delivered  and  tbe  date  of  Its  delivery.  In 
Peet  V.  a  &  N.  W.  Ry.  Co.,  20  Wis.  594.  91 
Am.  Dec.  446,  It  Is  said:  **The  rule  of  dam- 
ages  as  given  to  the  Jury  by  the  circuit  court 
was  that  the  plaintiff  was  entitled  to  recover 
the  dlfforence  between  the  price  of  tlie  flour 
when  It  should  have  arrived  in  New  York 
and  the  price  wh^  it  did  actually  arrive,  If 
it  was  aold  by  the  latter  at  tbe  depreciated 
price.  •  •  •  We  think  on  principle,  as 
well  as  authority,  the  rule  of  the  circuit  court 
as  to  the  matter  of  damages  was  right" 
While  this  is  the  proper  rule  of  damages,  we 
are  yet  of  the  opinion  that  there  Is  no  proper 
evidence  In  tbe  record  before  us  to  show  that 
the  def^dant  sustained  any  damage  on  ac- 
count of  a  d^redatlon  In  the  market  price 
of  his  sheep.  It  is  true  that  the  Dally 
Drovers'  Journal-Stockman,  Introduced  In 
evidence,  shows  that  sheep  were  sold  on 
March  5th  at  a  higher  price  than  that  re- 
ceived by  tbe  plaintiff,  but  whether  tliey  were 
tbe  same  character  of  sheep  as  those  report- 
ed sold  nowhere  appears;  and  it  Is  evident 
that  the  character  and  class  of  the  sheep 
offered  on  tbe  market  la  a  material  factor  in 
determining  the  price  at  which  they  will 
sell.  Neither  do  we  think  that  the  plaintiff 
was  entitled  to  any  damage  on  account  of  his 
sheep  being  confined  In  the  company's  cars 
for  an  unusual  length  of  tlm&  All  the  evi- 
dence Is  to  tbe  effect  that  the  schedule  time 
of  the  train  upon  which  the  sheep  were  trans- 
ported Is  about  24  hours,  and  the  train  car- 
rying the  sheep  left  Farnam  at  10 :45  a.  m., 
and  arrived  in  South  Omaha  at  0:30  the 
next  morning,  making  the  run*In  less  than 
schedule  time.  There  was  some  delay  in 
the  train  arriving  at  Farnam,  on  account  of 
what  the  agent  calls  having  to  "double  In" 
—that  Is,  the  enghie  had  to  haul  In  part  of 
the  train  and  then  go  back  for  the  remainder ; 
but  tbe  plaintiff's  stock  was  confined  In  the 
car  for  less  time  than  If  the  train  had  arrived 
promptly  and  ran  through  on  schedule  time. 

For  the  reason  that  the  record  is  barren  of 
evidence  to  support  the  amount  of  damages 
allowed,  we  recommend  a  reversal  of  the 
Judgment,  and  that  the  case  be  remanded. 

ALBERT  and  JACKSON.  00..  concur. 

PER  CURIAM.  For  tbe  reasons  stated  In 
the  forcing  opinion,  the  Judgmrait  Is  re- 
versed* and  the  case  remanded. 


MILLER  T.  LOTERNE  &  BROWNE  GO. 
(Supreme  Court  of  Nebraska.  Oct  6,  190S.) 
1.  Warr  or  Eaacm — Habicuss  Ebbob. 

When  the  answer  (aiU  to  state  a  defense, 
but  admits  the  plalntiff'a  cause  of  action,  and 
the  verdict  and  judgment  are  supported  by  the 
petition,  errors  occurring  at  the  trial  and  Id 
the  giving  and  refusal  of  instructions  ore  wlth- 
oat  prejudloe. 

[Ed.  Note. — For  cases  In  point,  sea  vol.  3. 
Cent  Dig.  Appeal  and  Error,  H  4036.] 
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2.  PuADiNo — ADuisBion— -Capagitt  to  Suk. 

If  a  defendant  admits  by  answer  or  demnr- 
rer  tbat  be  entered  into  a  contract  with  plain* 
tifEa  by  an  associate  name  in  which  the  suit  ia 
bronglit,  sncb  admission,  witbout  further  ex- 
planatioa,  ia  eonivalent  to  an  admission  that  the 
plalnttfb  hare  sufficient  eapadty  to  bind  and 
to  be  bound  by  the  inRtromcnt  and  to  cotoroe 
the  same  in  the  contract  name. 

[Ed.  Note.— For  cases  in  point,  we  voL  89, 
Cent.  Die.  Pleading  H  204-2fe.] 

(ByQabas  by  0»  Oonrt.) 

GommlsBlonen^  Opinion.  Department  No. 
1.  Error  to  IMstrlct  Oour^  Frcmtler  Gonntr; 
Orr,  Judge. 

Action  by  the  Loverne  &  Browne  Company 
against  A.  T.  MlUer.  There  was  judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

J.  H.  Ldncoln  and  E.  B.  Perry,  for  plain- 
tiff In  error.  J.  A.  WUllama  and  J.  L.  White, 
for  defendant  in  error. 

AMES,  G.  The  petition  alleges  the  execu- 
tion and  delivery  by  the  defendants  of  two 
written  gnaranties  to  the  effect  that  th^ 
would  be  Iwnnd  to  the  plaintiff  to  the  extent 
of  ¥342.49  for  the  payment  of  the  purchase 
price  of  goods  thereafter  to  be  sold  uitan 
credit  by  the  latter  to  one  J.  W.  Moore,  and 
that  in  consideration  of  and  reliance  upon 
said  guaranties  the  plaintiff  had  sold  and 
dellTered  to  said  Moore  goods  upon  credit 
to  an  amount  exceeding  said  Bum,  for  which 
payment  had  not  been  made,  and  for  which 
Jndgment  was  prayed.  The  answer  of  de- 
fendant Miller  "admits  the  execntlon  of  the 
guaranties  herein  sued  upon;  admits  the  sell- 
ing of  the  goods  mentioDed  In  the  petition  to 
J.  W.  Moore«'  and  that  said  Moore  paid  there- 
on the  sum  of  f  101.24  (the  amount  of  partial 
payment  in  excess  of  the  amount  sued  for, 
allied  in  the  iMtltlon);  and  denies  each  and 
every  other  all^atlou  contained  In  the  peti- 
tion not  hereinafter  admitted."  The  answer 
then  alleges  that,  at  the  time  said  guaranties 
were  executed,  the  defendants,  or  at  least 
Miller,  bad  some  understandings  and  agree- 
ments with  Moore  respecting  the  purpose  and 
effect  of  the  instruments  and  the  extent  and 
conditions  of  the  liabilities  of  the  guarantors, 
not  expressed  or  implied  by  the  language  of 
the  papers  themselves,  but  It  Is  not  alleged 
that  the  plaintiffs  were  present  or  represented 
in  person  or  by  agent  at  the  time  the  con- 
versation or  converBatlons  were  had,  or  knew 
of  them  until  after  the  sale  and  delivery  of 
tlie  goods.  It  Is  further  alleged  that  the 
plaintiffs  were  negllg^t  In  selling  Moore,  up- 
on credit,  goods  to  the  amount  of  f447  or 
SlOO,  In  excess  of  the  sum  guarantied,  thus 
contributing  to  his  insolvency,  but  it  Is  not 
alleged  that  he  la  in  fact  Insolvent,  and  in 
neglecting  and  refusing  to  prosecute  actions 
for  the  recovery  of  the  amount  from  their 
principal  There  was  a  reply  and  a  trial,  and 
a  verdict  and  Judgment  for  the  plaintiff, 
from  whii*h  defendant  Miller  prosecutes  er- 
ror. 

Several  errors  an  assigned  for  rulings  ad- 


mitting and  excluding  evidence,  and  for  In- 
structions given  and  refused,  and  because  of 
alleged  insufficiency  of  .the  evidence  to  sup- 
port the  verdict,  but  we  think  it  quite  clear 
that  the  answer,  not  only  fails  to  state  a 
defense,  but  admits  the  plaintiffs*  cause  of 
action,  and  such  errors,  if  any,  were  there- 
fore without  prejudice.  It  Is  also  objected 
that  It  Is  not  alleged  that  the  plaintiffs  aro  a 
partnership  doing  business  in  this  state,  or  a 
corporation  either  domestic  or  foreign,  or 
ft>r  any  such  reason  authorized  to  sne  in  their 
associate  name.  There  was  a  demurrer,  on 
the  ground  that  the  plaintiffs  have  not  I^I 
capacity  to  sue,  but  it  was  overruled,  and  we 
think  properly  so,  because  It  was  disclosed 
on  the  face  of  the  petition  and  admitted  by  a 
general  demurrer  and  afterwards  by  the 
answer,  that  the  defendant  had  entered  Into 
the  contracts  with  the  plaintiffs  by  that 
name,  which  we  think  is  equivalent,  without 
farther  explanation,  to  an  admission  that  the 
plaintiffs  have  sufficient  capacity  to  bind  and 
to  be  bound  by  the  Instruments,  and  to  en- 
force the  same  in  the  contract  name.  If 
there  are  any  facta  or  clroumstancea  rebut- 
ting such  presumption,  th«y  should  have 
been  pleaded  by  the  answer,  and  are  now  to 
be  treated  as  waived. 

For  these  reasons  we  recommoid  tbat  the 
Judgment  of  the  district  court  be  affirmed. 

LBTTON,  and  OLDHAM.  Oa*  concur 

PEB  CURIAM.  Var  tha  reasons  stated  in 
the  foregoing  opinion,  it  is  ordered  that  Uie 
Jndgmoit  of  the  district  oonrt  be  afflimed. 


TOOTIiB-WBAKLEY  MILLINBBT  CO.  r. 
BILLIN08LEY. 

(Suprema  Court  oi  Nebraifea.  Oct  6.  1900.) 

1.  Junouxnr  —  Equtiable  Rblot  —  Nequ- 

OENCX  OF  ArtOBNET. 

A  court  of  equity  will  not  relieve  against  a 
judgment  obtained  against  a  party  by  reascm  of 
the  negligence  of  his  attorney. 

[Ed.  Note.— For  cases  In  point,  sea  vol.  80, 
Cent  Dig.  Judgment.  {{  827.  82a] 

2.  TaiAL — ABSEnOB  OF  RiPOBTEB — OBJECTTIOIf 
— PaACTICE. 

If  a  party  desires  to  complain  of  the  ab- 
sence of  the  official  reporter,  he  should  call  the 
attention  of  the  trial  court  thereto,  obtain  a 
ruling,  and.  If  forced  to  trial  without  the  re- 
porter, preserve  bis  excwtloas. 
S.  Appeabanck— Objection  to  JtTBisnicnoN 
—Waiver. 

If  a  party  who  contends  that  a  court  has 
DO  jurtediction  over  his  person  files  a  motion 
for  a  new  trial,  he  therwy  concedes  that  the 
court  has  power  to  act,  and  will  not  be  after- 
ward heard  to  assert  the  contrary. 

[Ed.  Note. — For  cases  In  point,  see  vol.  3, 
Cent  Dig.  Appearance,  ES  41,  52,  154,  155.] 

4.  Bankbuptcy— Actios  by  Tbustee— Set- 
off. 

A  party  against  whom  a  Judgment  has  been 
rendered  In  favor  of  the  trustee  of  a  bankrupt 
may  by  proper  proceedings  in  equity  be  allowed 
to  offset  against  the  same  a  claim  .allowed  in  its 
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iKfor  ualntt  tb»  bankrupt  In  the  baakruptcr 
(meeeduigs. 

<Srllftbns      tht  Court) 

OommlMtonen*  Opinion.  Department  No. 
1.  Appeal  tnm  District  Gomt,  Lancaster 
Oountr;  Holmes,  Judge. 

Action  by  the  Tootle-WeaUey  UtUlnerr 
Company  against  h.  W.  BllUngsI^,  trustee 
tit  the  estate  of  Sadie  B.  Pnckett,  a  bank- 
rupt From  a  judgment  for  defendant,  plain- 
tiff appeals.  Affirmed  and  remanded,  with 
directions. 

Wilson  &  Brown,  for  appellant  Jos.  E. 
Philpott,  for  appellee. 

LETTON,  C.  This  Is  an  appeal  from  an 
equitable  action,  instituted  by  the  appellant 
In  the  district  court  of  LaDcaster  county,  to 
obtain  a  new  trial  In  a  certain  cause  pend- 
ing In  that  court,  and  in  which  Judgment 
was  entered  on  the  2d  day  of  April,  1903, 
against  the  appellant  and  in  favor  of  L.  W. 
Bintngsley,  trustee.  lo  January,  1900,  the 
appellant  filed  hi  the  district  court  of  Lan- 
caster county  his  petition  against  the  Globe 
Savings  Bank,  and  certain  sureties  upon  a 
bond  given  to  the  state  of  Nebraska  to  pay 
the  debts  of  said  sarlngs  bank  and  against 
Sadie  E.  Pndiett  The  [>etltlon  alleged  in 
substance  that  Sadie  E.  Puckett  had  deposit- 
ed certain  money  in  said  savings  bank,  that 
she  had  assigned  her  passbook  and  account 
to  the  Tootle-Weakley  Millinery  Company, 
that  the  bank  was  Insolvent,  and  that  the 
sureties  were  liable  for  the  amount  of  the 
deposit  After  this  petition  was  filed  Sadie 
B.  Puckett  was  adjudged  a  bankrupt,  and 
L.  W.  BUIlngsley  was  appointed  as  trustee 
of  her  estate.  On  May  8,  1902,  the  trustee 
obtained  leave  to  file  an  answer  and  cross- 
petititm  to  the  petition  of  the  Tootle-Weakley 
Millinery  Company  within  10  days.  On  Feb- 
ruary, 8, 1908,  without  further  leave  of  coiu't, 
BUIlngsley,  trustee,  filed  an  answer  and  cross- 
petition.  The  cross-petition  alleged  that  the 
pass  book  was  the  property  of  Sadie  B. 
Puckett  and  that  It  came  Into  the  possession 
of  the  Tootle-Weakley  Millinery  Company 
without  her  knowledge  or  consent;  alleged 
a  demand  (or  its  return  and  refusal  and  that 
It  was  of  the  value  of  $500 ;  and  prayed  judg- 
ment for  Its  value.  No  notice  of  the  filing 
of  this  cross-petition  was  served  upon  the 
appellant,  but  on  March  10th  the  plaintiff 
was  given  five  days  to  plead  to  the  same. 
On  the  19th  of  March  the  default  of  the 
plaintiff  to  the  cross-petition  was  entered, 
and  the  record  recites  that  on  the  2d  day 
of  April,  1903.  the  parties  appeared  by  their 
attorneys,  a  trial  had  to  the  court  without 
the  InterventloD  of  a  jury,  the  same  being 
waived  agreemmt  In  open  court  and  a 
finding  in  favor  of  BUIlngsley,  tnutee,  upon 
the  cause  of  action  set  fCrth  in  the  (T0S9- 
petltlon  was  made,  and  a  Judgment  for 
$082.64  rendered  a^nst  the  plaintiff.  The 
next  day,  during  the  same  term  of  court,  a 
motion  for  a  new  trial  waa  filed  bj  W.  T. 


StevraiB,  acting  as  attorney  for  the  plaintiff, 
alleging  as  grounds  therefor  that  the  court 
was  without  jurisdiction  over  the  plalntlCE, 
that  no  service  of  process  was  bad  up(xi  the 
cross-petition,  and  that  the  judgment  was 
rendered  without  notice  and  after  the  Jury 
was  dlscha^ed;  alleglnc  the  usual  grounds 
that  the  judgment  was  contrary  to  law, 
and  to  the  evidence,  etc. ;  and,  further,  that 
the  defendant  was  guilty  of  fraud  and  de- 
ception In  her  testimony.  This  motion  for  a 
new  trial  was  overruled,  and  the  court  ad- 
jonmed  April  6,  1908.  The  plaintiff  was 
given  40  days  to  prepare  a  bill  of  exceptions. 
An  application  was  made  to  the  court  to 
prepare  a  bill  of  exceptions  within  this  time, 
but  it  appears  that  no  notes  of  the  evidence 
were  taken  at  the  trial,  and  the  plaintiff 
was  unable  to  procure  such  bill. 

The  appellant  contmds  tiiat  the  default 
judgmait  was  rendered  without  jurisdiction. 
The  record  shows  an  appearance  by  Its  at- 
torneys at  the  time  of  the  trial  and  active 
participation  therein  by  the  agreement  to 
waive  a  jury.  It  is  alleged,  however,  that 
these  allegations  are  untrue.  Even  If  so,  the 
duly  authorized  attorney  for  the  appellant 
appeared  In  court  the  next  day  and  filed  a 
motion  for  a  new  trial,  which  motion  was  act- 
ed upon  by  the  court  and  exception  taken. 
Having  Invoked  the  powers  of  the  court  to 
set  aside  the  default  Judgment,  the  appellant 
thereby  admitted  Its  jurisdiction.  It  cannot 
consistently  say  that  the  court  had  no  jn- 
rlsdlctiota  in  the  proceedings  and  at  the  same 
time  t>ray  for  the  exercise  of  Its  powers  for 
Its  own  ben^t.  The  appearance  made  by 
the  attorney  at  this  time  gave  jurisdiction 
as  to  the  entire  proceedings.  FIsk  r.  Thorp, 
60  Neb.  718,  84  N.  W.  79. 

Appellant's  second  contention  Is  that  there 
was  no  evidence  to  support  the  judgment. 
This  point  could  properly  bare  been  raised 
upon  etror  proceedings  from  the  original 
Judgment,  and  offers  no  reason  for  granting 
a  new  trtol  by  a  court  of  equity. 

Appellant's  third  contention  is  that  the 
plaintiff  had  an  absolute  right  to  depend  up- 
on the  official  reporter  to  take  the  evidence, 
and,  when  called  upon,  to  prepare  a  bill  of 
exceptions.  The  evidence  shows  that  W.  T. 
Stevens,  the  attorney  for  the  plaintiff,  knew 
of  the  order  made  by  the  court  giving  the 
plaintiff  leave  to  answer  the  cross-petition. 
The  record  shows  that  he  was  present  at 
the  time  of  the  trial.  It  is  true  the  petition 
alleges  that  this  entry  la  Incorrect  and  that 
no  attorney  was  present,  but  we  are  com- 
pelled to  acc^t  the  record  as  true  In  this 
proceedlns.  If  any  mistake  was  made  by 
the  clerk,  the  plaintiff  should  have  applied 
to  the  court,  under  the  provisions  of  section 
002.  to  have  the  same  corrected  so  as  to 
show  the  facto.  It  would  establish  an  evil 
precedmt  If  we  should  permit  the  records  of 
the  district  court  to  be  corrected  ^y  ivroceed- 
ings  in  equity  to  obtain  a  new  trial.  If  the 
record  could  be  contradicted  In  a  proceeding 
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of  this  nature,  no  faltb  could  be  placed  in 
tbe  Ttt-lty  and  finalltr  of  Judicial  proceedings 
QDtll  tbe  time  fixed  by  the  statute  of  limlta- 
tlona  to  bring  such  actions  bad  expired.  The 
remedy  provided  bj  the  statute  for  such  cor- 
rections U  ample,  and  thae  la  no  reason 
wfa7  It  tiionld  not  be  followed.  If  the  plain- 
tiff was  present  at  tbe  trial,  the  absence  of 
tbe  official  reporter  should  have  been  called 
to  the  attention  of  the  .court,  and,  if  an  order 
for  his  attendance  was  refused,  that  fact 
should  hare  been  preserved  in  the  record. 
We  have  hdd  that  a  party  is  Jnstifled  in 
relying  upon  the  conrt  reporter  for  a  tran- 
script of  tbe  oral  proceedings  at  the  trial, 
and  that,  If  without  fault  on  hla  part,  such 
transcript  cannot  be  furnished  nor  a  bill  of 
exceptiona  prepared,  a  court  of  equity  will 
In  a  proper  case  grant  a  new  trial.  In  this 
case  Mr.  Stevens  testlfles  that  the  Judge 
spoke  to  him  about  this  cross-petition  in  tbe 
courthouse  and  that  he  told  him  It  was 
doubtful  whether  he  would  make  any  fur- 
ther appearance.  He  thinks  this  was  just 
before  Judgment  was  entered,  and  the  testi- 
mony of  Judge  Frost  and  of  Mr.  Philpott 
shows  that  Mr.  Stevens  was  aware  that  an 
effort  would  be  made  to  obtain  a  Judgment 
against  bis  clients  upon  the  cross-petition 
during  that  term  of  the  court,  which  was 
Jnst  about  to  expire.  It  is  a  settled  prin- 
ciple of  law  that  a  court  of  equity  will  not 
relieve  against  a  Judgment  obtained  against 
a  party  reason  of  the  negligence  of  his 
attorney.  Fonk  v.  Kansas  Mfg.  Co.,  63  Neb. 
450,  78  N.  W.  931 ;  Scott  v.  Wright,  60  Neb. 
849.  TO  N.  W.  896;  Losey  v.  Neldig,  82  Neb. 
167,  71  N.  W.  2067.  If  the  appellant's  attor- 
ney was  present  at  the  trial  and  did  not  ob- 
ject to  the  absence  of  tbe  official  reporter, 
be  cannot  now  seek  a  new  trial  upon  that 
ground.  It  was  bis  duty  to  call  the  atten- 
tion of  the  trial  court  thereto,  to  obtain  a 
ruling,  and.  If  adverse,  to  preserve  his  ex* 
ceptlons.  As  the  record  now  stands,  it  ap- 
pears that  the  attorney  failed  to  do  this,  and 
hence  Is  in  no  position  to  ui^  It  to  a  conrt 
of  eqnlty  as  ground  for  a  new  trial.  The 
fact  may  be  that  he  was  not  present  but 
as  to  this  we  are  concluded  bj  tbe  record 
as  it  now  stands. 

Tbe  appellant  prays  for  alternative  relief, 
and  asks,  If  it  is  held  that  it  Is  not  entitled  to 
a  new  trial  and  the  Judgment  is  not  set  aside, 
that  It  may  be  allowed  to  set  off  against  the 
Judgment  a  balance  remaining  unpaid  upon 
Its  allowed  claim  against  the  estate  of  Sadie 
Pucicett.  It  argues  that  this  claim  was  al- 
lowed In  the  bankruptcy  proceedings,  that 
this  allowance  is  of  tbe  nature  of  a  Judgment, 
and  that  it  Is  peculiarly  within  the  province 
of  a  court  of  equl^  to  set  off  one  Judgment 
against  another.  It  appears  that  the  appel- 
lant filed  Its  claim  In  the  bankruptcy  proceed- 
ings for  the  sum  of  ¥2,293.60,  which  claim  was 
allowed.  This  d^t  was  secured  by  a  mort- 
gage opon  certain  real  estate.  Foreclosure 
proceedings  were  afterwards  had,  which  re- 


sulted In  a  Bale  of  the  land  and  the  payment 
of  ¥2,000  upon  the  debt  There  is  still  un- 
paid on  the  allowed  claim  an  amount  which, 
together  with  Interest  exceeds  the  amount  of 
tbe  Judgment 

It  has  been  urged  that  this  Is  not  the 
forum  in  which  the  appellant  can  have  relief, 
but  that  It  should  be  referred  to  the  bank- 
ruptcy court  which  alone  has  jurisdiction. 
At  the  time  of  the  hearing  upon  tbe  allowance 
of  the  appellantfs  clahn  in  the  bankruptcy 
court  the  claim  made  by  Mrs.  Pnckett  against 
the  appellant  for  the  conversion  of  her  pass 
book  and  money  was  not  urged  by  her  or  her 
trustee  as  a  ground  of  set  off  against  the  ap- 
pellant's claim.  That  court  therefore,  could 
not  act  upon  It  even  If  it  had  possessed  Juris- 
diction to  pass  upon  the  validity  of  an  un- 
liquidated claim  for  damages.  Nor  can  ap- 
pellant at  this  time  be  given  any  relief  In 
the  bankruptcy  court  since  Its  claim  stands 
in  the  same  condition  as  that  of  other  credit- 
ors. It  is  adjudicated,  and  nothing  remains 
to  be  d<me  with  It  except  to  apportion  to  It 
its  pro  rata  share  of  the  assets  of  the  bank- 
rupt estate.  With  the  judgment  the  case  is 
different ;  unless  the  set-off  is  allowed,  the  ap- 
pellant will  be  compelled  to  pay  the  whole 
amount  of  the  judgment  and  to  receive  in  re- 
turn upon  its  allowed  claim  only  a  small  per- 
centage of  what  Is  due  to  it  from  the  bankrupt 
The  allowance  of  the  appellant's  claim  against 
the  bankrupt's  estate  has  all  of  the  finally 
of  a  Judgment  We  have,  then,  two  adjudi- 
cated demands — one  in  favor  of  the  bank- 
rupt's estate  and  one  against  it  We  bave 
held  that  the  appellant  Is  not  entitled  to  a 
new  trial,  and  the  case  as  it  now  stands  Is 
an  action  in  equity  to  set  off  one  judgment 
against  another.  This  is  the  usual  and  ordi- 
nary manner  of  obtaining  relief  of  tbls  na- 
tnr&  It  Is  not  In  every  case  that  a  court  of 
equity  will  set  off  mutual  demands  which  are 
distinct  and  Independent  of  each  other,  but 
the  Insolvency  of  one  party  is  a  circumstance 
which  strongly  appeals  to  a  court  of  con- 
science to  apply  tbe  rule.  If  tlie  result  of 
the  refusal  would  deprive  one  party 'of  bis 
property  for  the  benefit  of  others  to  whom 
he  is  under  no  obligation,  this  will  Justify  the 
granting  of  the  relief  prayed.  Boyer  v.  Clark, 
3  Neb,  161;  Wilbur  v.  Jeep.  37  Neb.  604,  56 
N.  W.  196:  Richardson  v.  Doty.  44  Neb.  73. 
62  N.  W.  254.  The  Instant  case  Is  a  strong 
one  for  the  application  of  the  rule.  Consider- 
ing the  nature  of  the  claim  for  which  the 
Judgment  was  rendered,  the  facts  as  to  the 
manner  of  Its  rendition,  and  the  entire  sit- 
uation of  the  parties  It  seems  clear  to  us 
that  equity  demands  that  the  appellant  should 
be  permitted  to  set  off  tbe  balance  due  upon 
Its  allowed  claim  against  the  Judgment 

As  to  the  contention  that  the  matter  should 
be  determined  by  the  bankruptcy  court  and 
not  by  this  court,  the  rule  is  that  the  party 
desiring  the  set-off  must  move  the  court 
where  the  ju^mmt  against  him  was  re- 
covered, because  that  Is  the  court  that  con- 
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trols  the  Judgment.  Blade  on  Judgments,  S 
1002.  It  iB  fOBo  true  that  actions  to  set  off  a 
Judgment  of  one  court  against  the  Judgmtait 
of  another  are  equitable  In  their  nature  and 
usuallr  must  be  brought  In  a  court  of  cihan- 
cery.  Thrall  v.  Omaha  Hotel  Co.,  6  Neb. 
285,  26  Am.  Rep.  448 ;  Stenberg  t.  State,  48 
Neb.  816,  er  N.  W.  19a  It  Is  anotbo:  elemen- 
tary role  that,  where  a  court  of  diancery  has 
obtained  Jurisdiction  of  a  controrraoy  for 
certain  purposes,  it  will  retain  the  same  until 
full  Justice  and  equity  has  been  done  between 
the  parties.  Why  should  the  appellant  be 
compellea  to  have  recourse  to  another  court  to 
obtain  relief  which  the  present  foram  has 
full  power  to  grant?  No  good  reason  has 
been  assigned,  and  we  think  nme  can  be 
given. 

We  recommend  'Qiat  the  Judgment  of  the 
district  court  be  affirmed  ao  tax  as  the  refusal 
to  grant  a  new  trial  Is  concerned,  but  that 
the  cause  be  remanded,  with  directions  to 
the  distzict  court  to  ascertain  the  amount  due 
the  appellant  upon  its  allowed  claim  and  to 
set  off  the  same  against  the  Judgment 

▲MBS  and  OLDHAM,  OCX,  concur. 

PBIB  OUBIAH.  For  the  reasons  stated  In 
the  fencing  opinion,  the  Judgment  of  the 
district  court  is  affirmed  so  far  as  the  re- 
fusal to  grant  a  new  trial  Is  concerned,  and 
the  cause  Is  remanded,  with  directicms  to 
the  district  court  to  ascertain  the  amount 
due  the  appellant  upon  Its  allowed  claim  and 
to  set  ftf  the  same  against  the  Judgment. 


MOBBISON  T.  HUNTBB  et  al. 
(Supreme  Court  of  Nebraska.  Oct  5,  1005.) 

1.  Pbihchfal  asd  Agent  —  CoitriDENTiAL 

Bm^TION. 

One  occn^ytng  confidential  relations  to- 
wards another  is  held  to  the  exercise  of  scrupa- 
lona  good  faith,  and  will  not  be  permitted  to 
make  nse  of  knowledge  or  opportunities  to  his 
own  advantage  and  the  injury  of  the  party 
with  whom  he  Is  dealing,  from  which  the  latter 
is  In  good  conscience  entitled  to  profit. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Agent,  |$  180-14U.1 

2.  Tbusts— Bnfobombmt— B^viDENOB— Sum- 

OIENCT. 

Bvidence  examined,  and  held  to  entitle  the 
plaintiff  to  the  relief  prayed  In  hia  petition. 
(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court  Harlan  Coun- 
ty ;  Adams,  Judge. 

Action  James  S.  Morrison  against  James 
Hunter  and  others.  From  a  Judgmoit  for 
defendants,  plaintiff  appeals.  Reversed. 

R.  L.  Keester,  J.  6.  Thompson,  and  Flans- 
burg  ft  Williams,  for  a[q;)ellant  F.  B.  Beall 
and  John  Everson,  tor  appellees. 

AMES,  C.  D.  8.  Gray,  a  nonresident  was 
the  owner  of  a  Quarter  section  of  land  In 
Harlan  county,  In  this  states  which  was  in 


the  possesion  of  a  tenant  named  SniitlL 
Gray  wrote  to  James  Hunter,  who  lived  at 
R^ubllcan  City,  near  the  land,  a  letter  au- 
tborhdng  the  latter  to  sell  or  lease  the  land 
to  Tisannah  Berry  and  Lee  L.  Barry  for  a 
term  of  years.  The  Berrys  wore  In  posses- 
sion under  SmltA,  and  pursuant  to  this  au- 
thori^  Hunter  executed  and  delivered  to 
them  a  lease  containing  the  following  cove- 
nants: "It  is  further  expressly  agreed  be* 
tweeu  the  parties  hereto  that  the  party  of 
the  sec(md  part  is  to  have  the  refusal  of  buy- 
ing said  premises.  If  any  othor  party  wants 
to  buy  them.  It  Is  furtlier  agreed  by  the 
party  of  the  second  part  that  they  will  not 
sublet  or  in  any  manner  re-lease  without  the 
written  consrat  of  the  party  of  the  first 
I>art"  Rent  was  resorved,  payable  annual- 
ly, with  a  provision  for  forfeiture  of  the 
residne  of  the  term  tor  nonpayment  what 
due.  Appellant  Morrison,  owned  an  adjoin- 
iag  tract  of  land  and  was  desirous  of  pur- 
chasing the  premises  in  question.  With  that 
end  in  view  be  had  several  convoraatimiK 
with  the  Berrya  and  with  Huntw,  and  the 
latter  assured  him  that  by  purchasing  and 
taking  an  aaslgnment  of  the  lease  and  the 
residue  of  the  term  from  the  tormet  he  would 
succeed  to  tbeSi  option  of  purchase  contained 
in  the  covenant  first  above  quoted.  Aftw 
some  n^otlation  and  In  reliance  upon  tiieae 
assurances  Morrison  did  make  the  purchase, 
paying  the  Berrys  ^00  for  in^rovementa 
they  had  put  upon  the  remises  and  $175  for 
the  unexpired  portion  of  the  term,  and  tak- 
ing a  written  asaignmmt  of  tbe  lease,  whicb 
was  indorsed  in  the  instrnmoit  by  Hunter, 
and  went  into  possession.  During  the  prog- 
ress  of  these  negotlatlonB  and  afterwards 
MorrlBim  was  also  in  n^otlatlmi  with  Hun- 
tor  and  with  Gray  fbr  tbe  pnrdiase  of  the 
title  to  tbe  prendsea.  Gray  also  offered  tO' 
sell  the  land  to  Hunter  for  f 1,200 ;  but  Hun- 
ter, Instead  of  communicating  that  fact  to 
Morrison,  told  tbe  latter  that  the  lowest  price 
for  which  it  could  be  bought  was  fl,500. 
Morrison  opened  correomndenoe  with  Gri^ 
through  aif  agmt  named  Bndianan,  to  whom 
Gray  also  offered  to  make  sale  for  fl,a00. 
This  last  ofrar  Monlaoa  communicated  to 
Hunter,  who  doiled  that  the  land  could  be 
purchased  for  that  price;  but  on  tbe  same 
day  he  acc^ted  telegram  the  ott&  by 
Gray  to  sell  to  himself  for  fl,200,  and  with- 
in a  few  days  and  in  due  course  of  the  mails 
forwarded  the  purchase  price  and  received 
a  deed,  which  be  put  upon  the  records  of  the 
county.  Shortly  afterwards  Hunter  conv^- 
ed  the  "east  80"  of  the  land  by  a  Quitclaim 
deed  to  A.  B.  Heath,  and  the  lattor  convey- 
ance was  made  of  record  also. 

There  Is  a  considerable  mass  of  evidence, 
whidi  is  somewhat  cwfllctlng  as  to  minw 
details;  but  the  forcing  are  the  ultimate 
facts  disclosed  by  the  record,  with  little  or 
no  substantia]  conflict  This  action  was 
brought  by  Morrison  against  Hunter,  Heath, 
and  Gray  to  cnupel  a  convoyanoo  of  the  hmd 
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to  Mm  npon  paymrat  of  tbe  snm  of  11.200. 
Gray  was  not  served  with  Buiumous  and  U 
uot  a  necessary  party.  Heatb  filed  an  an- 
swer, allegins  that  prior  to  tbe  purchase  of 
tbe  lease  by  Morrison  it  was  agreed  between 
tbe  two  that  tbey  would  buy  the  lease  and 
Improvements  at  equal  expense  and  then 
divide  tbe  occupancy  of  the  land  between 
tbem,  be  taking  the  east  80-  and  Morrison 
tbe  other,  and  that  he  paid  his  share  of  the 
purchase  price  to  Morrison,  who  obtained 
the  assignment  of  the  lease  to  himself  In  vio- 
lation of  the  agreement;  but  it  does  not  ap- 
pear that  he  suffered  any  Injury  by  that  fact, 
because  he  says  that  he  ratered  Into  poraes- 
sion  and  has  remained  in  possession  of  the 
east  80  under  the  assignment  until  the  pres- 
ent time,  and  that  repeatedly  twfore  the  pur- 
chase of  the  land  by  Hunter  he  (Heath)  re- 
quested Morrison  to  unite  with  bim  In  the 
purchase  of  the  quarter  section  on  joint  ac- 
count, which  the  latter  refused  to  do.  He 
further  alleged  that  he  purposely  refused  or 
neglected  to  contribute  his  share  of  an  in- 
stallment of  rent  falling  due  on  March  1, 
1902,  and  that  by  reason  of  sucb  failure  that 
Installment  was  not  paid  and  tbe  term  was 
forfeited,  and  that  tbe  purchase  from  Oray 
and  his  owu  purchase  from  Hunter  were 
made  after  tbe  occurrence  of  the  forfeiture, 
and  that  both  of  them  were,  or  at  any  rate 
tbe  latter  was,  in  good  faith.  But  the  con- 
veyance by  Hunter  to  Heath  was  a  quitclaim 
deed,  and  the  answer  merely  alli^es  that  the 
latter  paid  "a  valuable  consideration"  there- 
for, which  is  denied  by  the  reply,  and  our 
attention  has  not  been  called  to  any  evidence 
on  the  snbject,  so  that  we  think  tbat  Heath 
must  be  treated  as  standing  in  the  shoes  of 
Hunter.  Moreover,  his  testimony  concerning 
other  features  of  the  transaction  is  denied 
by  Morrison  and  but  illy  taarmcmlEes  with  ad- 
mitted facts. 

Hnnter  relies  mainly.  If  not  solely,  upon 
the  above-quoted  covenants  against  sublet- 
ting and  re-leasing,  and  tbe  alleged  forfeiture 
for  nonpayment  of  rent;  bnt  we  doubt  very 
much  If  there  was  a  substantial  breach  of  the 
fOTmer,  and  no  attempt  was  made  to  enforce 
the  forfeiture,  and  we  are  satisfied  that  In  no 
event  under  the  circumstances  disclosed  by 
tbe  record,  la  Hunter  in  a  position  to  avail 
himself  of  either  breach  or  forfeiture  to  the 
injury  of  tbe  plaintiff  for  bis  own  benefit. 
He  occupied  a  somewhat  inconsistent  at- 
titude, with  Morrison  on  the  one  side  and 
Gray  on  tbe  other,  which  put  him  in  confiden- 
tial relations  with  both,  and  required  of  him 
tbe  exercise  of  the  most  scrupulous  good 
faltb  toward  both.  He  knew  that  Gray  was 
willing  to  sell  tbe  land  for  fl,200,  but  con- 
cealed that  fact  from  the  plaintiff,  whom  be 
knew  to  be  relying  upon  bis  assistance  in 
making  the  purchase,  until  be  learned  that 
tbe  latter  had  ascertained  the  price  from 
another  source,  and  then  speedily  availed 
himself  of  an  <^portanity  to  procure  tbe  title 


for  tbe  same  snm  t<ig  himself,  so  as  to  de- 
prive the  plaintiff  of  his  opportunity.  This, 
we  think,  be  ought  not  to  be  permitted  to  do.. 
In  thus  deciding,  we  place  no  stress  upon  tbe 
clause  in  the  tease  giving  the  lessee  the  "re- 
fusal of  buying,"  but  base  our  decision  en- 
tirely upon  the  confidential  relations  between 
the  parties. 

Tbe  district  court  dismissed  the  action. 
We  recommend  tbat  the  judgment  be  revers- 
ed, and  tbe  cause  remauded,  witb  Instruc- 
tions to  render  a  decree  for  the  plaintiff,  pur- 
suant to  the  prayer  of  the  petition,  upon  hip 
paying  to  the  parties  entitled  thereto  the- 
purchase  price  of  $1,200,  with  Interest 

LBTTON  and  OLDHAM,  CO.,  concur. 

PEE  CUBIAM.  For  the  reasons  stated  Itt 
the  forgoing  opinl(m,  it  is  ordered  that  the 
Judgment  of  the  district  court  be  reversed, 
and  tbe  cause  remanded,  wItb  instrnctloni* 
to  render  a  decree  for  the  plaintiff,  pursuant 
to  the  prajw  of  the  petition,  upon  bis  pay- 
ing to  the  parties  entitled  thereto  ttie  pur 
chase  jwloe  of  $1,200.  witfa  Intoest 


TEMPLIN  V.  KIMSEY. 
(Supreme  Court  of  Nebraska.   Oct  6,  1905.> 

1.  Pleading— Wart  of  Jubibdiction. 

Where  the  want  of  Jurisdiction  does  not  ap- 
pear moa  the  face  of  the  record,  it  may  be- 
pJeadea  with  other  defenses  In  the  answer. 

2.  Same— Sfeciai.  Afpxabanoi!. 

That  the  defendant  in  a  caae  of  tliat  kind 
first  raised  tbe  question  of  jurisdiction  on  a 
•special  appearance,  which  was  overruled,  does- 
not  affect  bis  right  to  include  a  plea  to  the^ 
Jurisdiction  witb  other  defenses  in  nis  answer. 
(Syllabns  by  the  Court) 

Commissioners*  Opinion.  Department  No.. 
2.  Error  to  District  Court  Lancaster  Coun- 
ty; Frost  Judge. 

Actl(m  by  Georgia  Kimsey  against  3.  W. 
Templin.  There  was  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed. 

Tibbets  &  Anderson,  fbr  plaintiff  In  error. 

Oeo.  A.  Adams,  for  defendant  in  error. 

ALBERT,  G.  Tbis  Suit  was  brought  before 
a  Justice  of  tbe  peace  of  Lancaster  county. 
Tbe  return  to  tbe  summons  is  regular  on  Its^ 
face,  and  shows  tliat  service  was  made  on 
the  defendant  by  leaving  a  copy  at  bis  nsnal 
place  of  residence  In  said  county.  On  the- 
return  day  the  defendant  entered  a  special 
appearance,  objecting  to  tbe  Jurisdiction  of 
the  court  on  the  ground  that  he  was  a  resi- 
dent of  Merrick  comity,  and  had  no  place  of 
residence  in  Lancaster  county  at  tbe  time- 
the  summons  purports  to  have  been  served. 
The  objection  was  overruled,  and  the  defend- 
ant entered  no  further  appearance  at  that 
time.  The  Justice  gave  Judgment  In  favor 
of  tbe  plaintiff,  and  within  10  days  thereafter 
tbe  defendant  appeared  before  the  Justice^ 
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paid  the  costs,  and  asked  to  have  tbe  Jndg- 
meat  sat  aside,  In  pnrsaance  of  tbe  provisions 
of  section  1001  of  the  cnrtl  Oode,  relating  to 
the  settbv  aside  of  jndgments  taken  b7  de- 
fault before  a  Justice  of  tbe  peace,  at  Qie 
same  time  flUng  an  answer,  containing, 
among  other  things,  a  plea  to  the  jnrlsdlctlon 
of  the  jostle^  based  on  the  same  groond  as 
that  urged  in  his  special  appearance.  The 
Justice  set  aside  the  Judgment  and  npon  the 
hearing  of  the  case  gave  Jadgnient  In  favor 
of  the  defendant  The  plalntlflT  appealed  to 
the  district  conrt  where  tbe  defendant 
among  other  defenses,  again  entered  a  plea 
to  the  jurisdiction  of  the  court  On  plaln- 
tUTs  motion  this  plea  was  stricken  from  the 
answer,  and  npon  a  trial  on  tbo  mwlts  the 
Jnry  f onnd  for  the  plaintiff,  and  the  court  gave 
Judgment  accordingly. 

The  sole  question  In  the  case  arises  on  the 
mlliv  of  the  court  on  the  plalntlfTs  motion 
to  Btrlke  tbe  plea  to  tbe  Jurisdiction  of  the 
conrt  fftnn  tbe  answer.  The  plaintiff  con- 
tends that  when  tiie  defendant  apprared  be- 
fore the  Jnstioe  fior  the  porpose  of  baring  tbe 
Jadgnient  set  aside,  be  submitted  himself  to 
tbe  Jurisdiction  of  the  court  and  waived  the 
want  of  due  service  of  process.  In  ni^ng 
this  proposition,  there  Is  a  failure  to  dlstln- 
golsh  betwera  those  cases  where  tbe  want 
of  service  or  some  defect  or  Irregularity 
therein  appears  on  the  face  of  the  record  and 
Involves  merely  a  question  of  law,  and  those 
where  such  want  or  defect  do  not  thus  ap- 
pear, but  are  based  on  a  state  of  facts  dehors 
the  record.  In  the  latter  class  of  cases  It 
Is  well  settled  that  the  want  of  jurisdiction 
may  be  pleaded  with  other  defenses  in  the 
answer.  The  rule  Is  exhaustively  discussed 
by  Commissioner  Byan  In  Hnrlburt  v.  Pal- 
mer, 89  Neb.  168,  S7  N.  W.  1010,  and  has  been 
reaffirmed  In  the  following  cases:  Herbert 
V,  Wortendyke.  49  Neb.  182,  68  N.  W.  350; 
Kyd  T.  Exchange  Bank,  56  Neb.  667.  76  N.  W. 
1068;  Barry  v.  Wachosky,  67  Neb.  534.  77  N. 
W.  1080;  Anheuser-Busch  v.  Peterson.  41 
Neb.  897.  00  N.  W.  878 ;  Bafcar  t.  Union  8.  Y. 
Bank.  68  Neb.  801,  88  N.  W.  260.  98  Am.  St 
Bep.  484. 

Tbat  tbe  defHidant  ai^teared  specially  fw 
tbe  purpose  of  (Ejecting  to  the  Jurisdiction  of 
the  justice,  and  such  objection  was  overruled, 
befiwe  tbe  filing  of  tbe  answer,  including  a 
plea  to  tbe  jurisdiction,  however  material 
to  otlier  questions,  Is  immaterial  for  the  pur- 
poses of  the  question  under  discussion,  or  any 
question  presented  in  the  argument  Barry 
V.  Wachosky,  supra.  That  the  defendant 
bad  a  right  to  interpose  a  plea  to  the  Juris- 
diction in  tbe  district  court  is  clear  from 
the  authorities  dted,  end  it  follows  that  tbe 
court  erred  In  sustaining  the  motion  to  strike 
that  plea  from  the  answer. 

It  Is  recommended  tbat  the  judgmait  of 
the  district  court  be  reversed,  and  tbe  cause 
remanded  for  further  proceedings  according 
to  law. 

DUFFUD  and  JACKSON,  GO,  concur. 


PUR  CUBIAM.  Tor  the  reason  stated  In 
tbe  foregoing  (pinion,  the  judgment  of  tha 
district  court  Is  reversed,  and  tbe  cause  re- 
manded for  further  proceedings  according 
to  law. 


HANSON  T.  SKOGMAN. 

(Supreme  Court  of  North  Dakota.  Oct.  10. 
1905.) 

1.  CouirraacLAiH  —  Cohvbbbioh  bt  Mobt- 

GAOE. 

Under  subdivisioa  1,  |  6274.  R«t.  Codes 
1889,  whi^  aotborises  a  detoidant  to  cotiDter- 
clalm  upon  "a  causa  of  action  ari^ng  out  of  the 
*  *  *  transaction  set  forth  In  tbs  cranplaint 
as  the  foundation  of  the  plaintiff's  claun  or 
connected  with  the  subject  of  the  action,"  a 
mortgagor  of  chattels  may  couoterclaim  for 
their  conversitm  by  the  mortptfM  wboi  sued 
upon  the  note  secured  by  the  mortwe. 

[bd.  Note. — Tm  cases  In  point  see  voL  43. 
Cent  Dig.  8et>Off  and  Counterclaim,  H  ^ »  W.] 

2.  SAin— BviDBNoa. 

Where,  in  such  case,  the  value  of  the  prop- 
erty oonvttted  does  not  exceed  the  amount  of 
the  nutrtgage  debt,  an  affirmative  judamuit  np- 
on the  counterclaim  cannot  be  Bostained. 
8.  Tboveb  aho  CoifVEBSion— Evidence. 

The  finding  of  a  jury  of  a  couversioD  la 
not  wltiioat  support  in  the  evidence,  when  It 
appears  that  the  mortgagee,  after  taking  poa- 
seaslon  of  the  property,  refused  to  return  It 
to  tbe  mortgagor  or  to  foreclose  his  mortgage, 
and  use  the  property  as  liia  own. 

[Bd.  Note.— For  eases  in  point,  see  vol.  9, 
Cent.  Dig.  Chattd  Mortgages,  H  i»2-801.  888, 
339.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Banaom  County ; 
W.  S.  Lauder.  Judge. 

Action  by  Levi  B  Hanson  against  Joaq>b 
B.  Skogman.  Judgment  for  defendant  and 
plaintiff  appeals.  Beversed. 

Charles  8.  Bgo  and  Guy  C.  H.  Corliss,  for 
appelant  Bourice,  Kvello  &  Adama,  for  re- 
spondmt 

TOUNG,  J.  Action  upon  a  p»»ni880E7  note 
for  $186,  dated  May  20,  190%  and  due  Octo- 
ber 1,  1902.  with  Interest  at  the  rate  of  12 
per  cent  per  ftntintn.  The  note  was  given 
by  defendant  to  one  Banish  In  payment  tar 
two  horses,  and  was  transferred  to  the  plain- 
tiff in  due  conrsa  The  answer  consists  of 
three  paragrapba.  The  flrst  admits  tbe  en- 
cutl<m  and  transfer  (tf  tbe  note  and  Ita  non- 
payment and  allies  that  at  tbe  maturity  of 
the  note  tbe  defoidaiit  delivwed  the  horses 
purchased  Into  the  posseaiMon  ot  the  plain- 
tiff, npon  an  agreement  that  he  might  keep 
and  uae  them  until  tbe  spring  of  1908,  at 
which  time  the  drtendant  might  again  have 
ttiem  hy  paying  bis  note  In  casb  or  deliver- 
ing bankable  paper;  tbat  be  baa  not  beea 
iU)le  to  make  said  payment;  that  plaintiff 
still  retains  possession  of  tlie  horses,  and 
baa  refused  and  still  refnaes  to  surrender  tbe 
same  to  tbe  defendant— 4v  reason  of  which 
facta  he  altoges  tbat  "tbe  original  contract 
of  purcbaae  and  sale  of  aaUl  horses  baa  been 
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whoU7  cuaoeled  and  reBclnded."  In  tbe  sec- 
osd  paraxrapb  tbe  defendant  allegee  as  a 
counterclaim,  among  otber  thlncSi  that  be 
execnted  a  mortgago  apcm  the  bones  par- 
chased  to  aecure  the  note  In  suit,  that  tbe 
plaintiff  wrongfnlly  took  poaseaslon  of  aald 
horses  and  convorted  them  to  bis  own  nse^ 
and  that  the  valae  of  tbe  nae  Is  f  1.50  per  da7 
or  fOOO  In  tbe  aggr^te.  Tbe  third  para- 
graph, also  pleaded  by  way  of  coonterdaim. 
In  Its  allegations  does  not  differ  from,  and  Is 
a  mere  rq>etltlon  of,  tbe  preceding  para- 
graph, except  that  It  makes  no  referoice  to 
tbe  mortgage  and  alleges  tbe  ralne  of  tbe 
borees  to  hare  been  |150.  Both  paragraphs 
all^e  ttutt  tbe  plaintiff  convrated  the  horses. 
The  KDBwer  concludes  with  a  prayer  for  the 
retnm  of  tbe  borsee,  and  demands  damages 
for  their  detention,  or.  In  case  a  delivery  can- 
not be  had,  for  '1160,  tbe  ralue  thereof,  be- 
tides the  snm  of  $500  for  their  wrongful  de- 
tention, for  costs  and  dlabarsements,  and 
farther  relief."  Tbe  plaintiff  demurred  to 
the  second  and  third  defenses  and  coanter- 
claims  upon  tbe  ground  that  the  "pretended 
counterclaims  do  not  arise  from  either  of  tbe 
causes  or  sources  enomerated  In  section  5274. 
Berlaed  Oodes."  The  demorrer  was  over^ 
ruled.  A  trial  was  bad  to  a  jury,  and  a 
rerdlct  was  returned  for  defendant  fbr  $86. 
Platntlfl  mored  for  a  new  trial  upon  a  state- 
ment of  case,  which  motion  was  denied,  and 
jn^ment  was  entered  on  the  verdict  Plain- 
tiff has  ajWMiled  from  the  order  denying  bis 
motion  for  a  new  trial  and  also  from  tbe 
Judgmoit. 

It  is  urged  that  the  court  erred  In  orer- 
mling  the  demurrer.  In  our  opinion  oo  error 
was  committed.  Tbe  second  paragraph  of  the 
answer  alleged.  In  substance,  that  the  note  in 
suit  was  secured  by  a  chattel  mortgage  upon 
tbe  borsefl  for  which  tbe  note  was  given,  and 
that  tbe  plaintiff  converted  the  horses  so 
mortgaged  to  bis  own  use.  Thli  states  a  cause 
of  action  in  defendant's  favor  and  one  which 
we  think  may  be  asserted  as  a  counterclaim  in 
tiie  action  upon  the  note  under  subdivision  1,  | 
5274,  Revised  Codes  1899,  which  authorizes 
the  defendant  to  counterclaim  upon  "a  cause 
of  action  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim  or  con- 
nected with  tbe  subject  of  the  action." 
Courts  and  text  writers  have  expended  much 
time  and  learning  in  attempting  to  define 
tbe  meaning  of  tbe  word  "transaction"  and 
of  the  phrase  "subject  of  the  action,"  as  used 
in  this  statute,  which  Is  common  to  many 
states,  and,  it  must  be  confessed,  without 
marked  success.  Bliss  on  Code  Pleading,  i 
371,  in  referring  to  tbls  provision,  says: 
"Three  classes  of  counterclaims  are  bere  pro- 
vided for:  First,  a  demand  existing  In  fa- 
vor of  the  defendant  and  against  the  plaintiff, 
which  arises  out  of  tbe  contract  upon  which 
tbe  plaintiff  has  based  his.  action;  second,  a 
demand  so  existing,  which  arises  out  of  tbe 
transaction — a  broader  term  than  contract — 


upon  which  the  plaintiff  has  based  his  action; 
and,  third,  a  demand  so  existing  wlilch  need 
not  necessarily  arise  out  of  either  the  con- 
tract or  ihe  transaction  Involved  in  tbe  ac- 
ticm,  but  is  snffldeDt  if  It  li  connected  with 
tt»  subject  of  the  action."  The  "transactton" 
upon  which  the  plaintiff*!  action  la  based  In- 
cluded the  chattel  mortgage  as  well  as  tbe 
note  The  obligations  and  liabilities  of  the 
parties  arise  ont  of  that  transaction.  It  is 
sufficient  to  say  that  under  the  settled  con- 
struction of  this  statute  tbe  defendant's  cause 
of  action  for  the  conversion  of  tbe  mort- 
gaged property  was  a  proper  subject  of 
oonntwclalm  vnCer  eltber  tbe  second  or  the 
third  grounds;  1.  &,  because  It  arose  ont  of 
the  "transaction,"  or  because  It  was  "con- 
nected with  tbe  subject  of  the  action."  Mc- 
Hard  v.  Williams,  8  S.  D.  881.  66  N.  W.  9S0, 
69  Am.  St  Rep.  766;  Alnsworth  v.  Bowea,  9 
Wis.  348;  Hyman  v.  Jodiey,  etc,  (Goto.  App.) 
48  Pac.  671;  Rush  v.  Bank,  71  Fed.  102.  17 
C.  a  A.  627;  Bank  t.  O'Connell  (Iowa)  61  N. 
W.  162,  36  Am.  St  Rep.  313;  Streeper  v. 
ThompsoD  (Tex.  Olv.  App.)  28  a  W.  S26. 
See,  also.  Bliss  on  Code  Pleading,  H  373  to 
877  and  cases  dted. 

Counsel  for  appellant  rely  upon  Braith- 
waite  V.  Akin,  8  X.  D.  865.  56  N.  W.  133,  to 
BUStatQ  the  broad  contention  that  a  cause  of 
action  for  conversion  cannot  be  set  up  as  a 
counterclaim  in  an  action  upon  a  contract. 
The  case,  as  we  read  It  does  not  so  hold. 
Tbe  court  merely  held  that  the  cause  of  ac- 
tion for  conversion  attempted  to  be  set  up  In 
that  case  "had  no  connection,  however  slight" 
with  the  transaction  upon  which  suit  was 
brought  The  answer  In  this  case  la  not  a 
model  pleading.  Tbe  first  paragraph  states 
no  defense,  and  tbe  prayer  Is  for  relief  not 
legally  possible.  In  view  of  the  counterclaim 
for  conversion  set  up  la  the  second  and  third 
paragraphs.  The  point  of  the  demurrer,  how- 
ever, that  tbe  facts  set  up  in  these  paragraphs 
do  not  constitute  a  counterclaim  under  tbe 
statute  was  not  well  tekea.  and  the  demurrer 
was  therefore  properly  overruled. 

It  was  contended,  in  support  of  tbe  motion 
for  a  new  trial,  that  there  is  no  evidence  of 
a  conversion,  and  tbat  tbe  verdict  for  de- 
fendant is  in  tbis  respect  without  support 
The  record  does  not  sustain  this  contention. 
Tbere  is  evidence  that  after  the  spring  of 
1903  the  plaintiff  used  the  property  as  hia 
own.  Tbis  was  without  right  or  authority. 
Under  bis  agreement  with  the  defendant  he 
could  use  the  horses  until  the  spring  of  1908 
without  Incurring  any  liability.  After  that 
time  his  rigbts  were  merely  those  of  a  mort- 
gagee In  possession  after  default  with  power 
to  foreclose  in  the  manner  provided  by  law. 
His  use  of  the  property  was  inconsistent  with 
the  rigbts  of  the  mortgagor,  and  it  cannot 
be  said  as  a  matter  of  law,  upon  the  record, 
that  tbe  Jury  was  not  warranted  in  finding 
that  the  plaintiff  had  converted  tbe  horses  by 
using  th^.  As  to  what  unauthorized  use  of 
propertT  will  amount  to  a  conversion,  see  28 
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Am.  &  Eng.  Encyc.  Of  Law  (2d  Ed.)  p.  606, 
and  cases  cited.  Also  Howery  t.  Hoover,  97 
Iowa,  681,  66  N.  W.  772.  The  other  errors 
specified  and  urged  as  ground  for  a  new 
trial  are  without  merit,  and  do  not  reqtilre 
consideration. 

However,  there  Is  error  upon  the  face  of 
the  Judgment  roll  which  requires  a  reversal. 
The  defendant  has  a  verdict  and  Judgment 
for  $85.  This  Is  based  upon  the  plaintiff's 
conversion  of  the  mortgaged  property.  The 
answer  admits  that  the  note  secured  by  the 
mortgage  Is  wholly  tmpaid.  With  interest 
to  the  date  of  the  conversion  it  amounted  to 
about  1150.  The  horses  converted  are  al- 
leged to  have  been  of  the  value  of  $1S0.  In 
other  words,  the  value  of  the  horses  con- 
verted did  not  exceed  the  amount  of  the  mort 
gage  debt.  The  defendant  therefore  sustain- 
ed no  loss.  There  is,  then,  no  legal  ground 
upon  which  a  verdict  and  judgment  for  any 
sum  can  rest  As  to  the  rule  of  damages, 
see  Lovejoy  v.  Bank,  5  N.  D.  ^3.  67  N.  W. 
9S6,  and  section  4696,  Rev.  Codes  1899.  Upon 
this  state  of  facts  a  new  trial  is  not  neces- 
sary. 

The  district  court  will  set  aside  the  Jodg- 
ment  appealed  from  and  enter  Judgment  for 
defendant,  with  costs  of  the  district  court 
Plaintiff  will  recover  bis  costs  ujfoa  qipeol. 

All  concur. 


KEBNBT  et  al.  v.  CITT  OP  TABGO. 

(Supreme  Court  of  North  Dakota.  Oct.  2, 
1905.) 

1.  JUDGHSNT— SBTTINO  ASIDE— SOBPUSB. 

To  warrant  a  court  In  lattlng  aside  a  Judg- 
ment npon  a  ibowlng  of  suriiriBe  under  section 
6298,  Rev.  Oodea  1890,  the  party  must  move 
promptly,  and  within  one  year  after  notice. 

[Bd.  Note. — For  cases  In  point,  see  vol.  SO, 
Gent  Dig.  Judgment,  i  742.] 

2.  Bamx. 

In  caaea  of  motions  to  set  aside  judgments 
not  within  the  provisions  of  section  6298,  Rev. 
Codes  1899,  the  party  seeking  relief  must  move 
seasODably. 

[Ed.  Note. — For  cases  in  point,  see  ToL  SO, 
Cent.  Dig.  lodgment,  S3  785-744.] 

3.  Affeai/«-Revuw— DiscBBiioN  ov  CotniT. 

In  appltcatiODB  for  relief  under  section 
6208,  Bev.  Oodes  1890.  trial  courts  are  vested 
with  large  discretion,  and  their  action  will  not 
be  disturbed  onleas  ssch  discretion  has  been 
abused. 

[Ed.  Note. — F(w  cases  In  point,  see  vol.  8, 
Cent  Dig.  App^  and  Error,  §3  8877-3870.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Cass  Coun- 
ty; Charles  A.  Pollock,  Judge. 

Action  by  Lottie  B.  Keeney  and  Patrick 
Devitt  against  the  city  of  Fargo.  Judgment 
for  plaintlfte,  and  defendant  appeals.  Af- 
firmed. 

Seth  Newman,  toe  appellant  F.  B.  Mor- 
rill and  B.  O.  Roberts,  for  respondents. 

MORGAN,  C.  J.  This  Is  an  appeal  from 
an  order  of  the  district  court  of  Cass  county 
denying  an  application  to  set  aside  a  Judg- 


ment and  refusing  leave  to  answer  in  tbe 
action.  Tbe  action  was  commenced  by  a 
personal  service  of  a  summons  and  com- 
plaint on  September  12,  1899.  An  amended 
complaint  was  served  and  filed  on  January 
25,  1900.  The  cause  of  action  stated  In  the 
amended  complaint  is  that  the  plaintiffs  are 
the  owners  of  the  lots  therein  described,  and 
that  the  dty  of  Fat^o  claims  some  Interest 
therein  adversely  to  the  plaintiffs.  The 
relief  demanded  Is  that  the  defendant  be 
adjudged  to  have  no  rights  or  Interest  to 
tbe  lots,  and  that  the  title  to  the  same  be 
forever  quieted  in  the  plaintiffs.  After  the 
service  of  the  amended  complaint  the  cltr 
attorney  served  an  answer  In  which  the  city 
disclaimed  any  Interest  whatever  in  any 
of  the  lots  described  In  the  complaint  or  In 
any  portion  thereof.  On  April  17,  1900, 
the  action  was  brought  on  for  trial,  at  which 
no  one  appeared  for  the  defendant  Later 
the  court  made  findings  of  fact  and  con- 
clusions of  law  In  the  action  to  the  effect 
that  plaintiffs  owned  the  lots  in  question, 
and  that  tbe  city  liad  no  Interest  therein, 
and  that  the  plaintiffs  were  entitled  to  Judg- 
ment quieting  the  title  to  said  lots  In  them. 
On  June  12,  1900,  Judgment  was  entered 
pursuant  to  and  In  accordance  with  said 
findings  of  fact  and  conclusions  of  law.  On 
February  8, 1904,  the  defendant  procured  an 
order  to  show  cause  returnable  on  March  1. 
1904,  why  said  Judgment  should  not  be  set 
aside  and  the  defendant  permitted  to  serve 
an  answer  in  tbe  cause.  The  application  to 
open  up  the  Judgment  Is  regular  In  every 
respect  and  Is  based  on  afildavlts,  to  wblch 
are  attached  or  added  a  verified  answer 
setting  forth  a  valid  defense,  and  also  an 
affidavits  of  merits.  On  March  24,  1904,  tbe 
court  denied  the  motion  to  set  aside  tbe 
Judgment  and  on  March  25th  the  defendant 
appealed  from  the  order  denying  that  motion. 

The  defendant  contends  that  the  city 
attorney  had  no  authority  to  serve  a  dis- 
claimer, and  that  In  so  doing  he  sacrificed 
the  city's  Interests,  and  that  In  consequence 
of  his  unauthorized  act  the  city  is  entitled  to 
have  tbe  Judgment  vacated,  with  leave  to 
interpose  a  defense  as  a  matter  of  right. 
It  Is  further  contended  that  the  application 
to  vacate  the  Judgment  Is  not  made  under 
section  6298,  Rev.  Codes  1899,  and  that  in 
consequence  thereof  the  fact  that  the  ap- 
plication was  not  made  within  one  year  Is 
not  material.  Whether  tbe  city  attorney 
could  bind  tbe  dty  by  Interposing  a  dis- 
claimer of  any  interest  In  the  lots  simply  by 
virtue  of  being  the  attorney  of  the  city,  and 
without  express  authority  from  the  city  au- 
thorities, we  shall  not  attempt  to  determine. 
Conceding  that  be  had  no  such  authority, 
we  agree  that  the  Judgment  should  not  be  set 
aside,  as  the  city  has  not  moved  to  set  aside 
the  same  promptly  after  notice  of  its  ex- 
istence. It  Is  not  claimed  that  written 
notice  of  the  entry  of  that  Judgment  was 
erer  served*  but  tbe  city  authorttlfls  bad 
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knowledge  that  «Tich  Judgment  liad  been 
rendered  for  more  than  two  years  before 
this  appllcfttioa  was  made,  and  hj  Its  acts 
acquiesced  In  the  judgment  and  Instituted 
proceedings  to  condemn,  for  the  use  of  the 
city,  the  lots  embraced  in  the  Judgment  now 
attempted  to  be  set  aside.  As  stated,  the 
judgment  Involved  on  this  appeal  was  ren- 
dered on  June  12,  1900.  In  December,  1901, 
the  city  council  instructed  the  city  attorney 
to  Institute  an  action  against  the  owners  of 
these  lots,  the  plaintiffs  In  this  action,  for  the 
condemnation  of  these  lots  to  the  use  of  the 
city,  and  such  action  was  commenced  and 
proceeded  tojudgment  Thedty  attomeyap- 
peared  for  the  city  in  the  condemnation  pro- 
ceedings. This  Judgment  was  thereafter  set 
aside  by  the  district  court,  and  such  order 
afterwards  affirmed  In  this  court.  11  N.  D. 
4S4.  92  N.  W.  836.  These  condemnation 
proceedings  are  a  conclusive  foundation  for 
the  fact  that  the  dty  had  notice  of  the  judg- 
ment sought  to  be  set  aside  by  this  a[^al. 
The  city  authorities  must  be  presumed  to 
have  knowledge  of  what  property  the  city 
owns  and  Its  rights  thereto.  By  ordering 
condemnation  proceedings,  the  city  council 
must  have  known  that.  If  the  dty  ever  bad 
rights  to  the  lots  In  question,  such  rights 
had  been  lost  to  the  dty  or  the  condem- 
nation proceedings  could  not  have  been  deem- 
ed necessary.  The  dty  attorney.  In  prose- 
cuting the  condemnattou  proceedings,  must 
have  been  aware  of  such  Judgment  at  that 
time,  although  he  was  not  the  dty  attorney 
that  ai^>eared  tot  the  dty  In  the  suit  to 
quiet  the  title  to  these  lots.  The  record 
further  shows  that  these  lots  had  never  been 
listed  tor  taxation  before  that  action  had 
been  terminated,  and  that  they  were  listed 
for  taxation  against  the  present  plaintiffs 
Immediately  after  Its  termination  by  judg- 
ment These  fact»  alone,  without  reference 
to  others  having  an  Indirect  bearing  on  the 
question,  are  ample  to  show  that  the  dty  had 
knowledge  of  this  Judgment  for  more  than 
two  years  before  any  effort  was  made  to  set 
It  aside. 

There  is  no  sufiQdent  showing  to  excuse 
The  long  delay  before  attacking  the  Judgment 
as  having  been  rendered  through  the  alleged 
nnanthorlzed  act  of  the  dty  attorney  In 
serving  a  disclaimer.  Instead  of  an  answer 
setting  np  a  defense  on  the  part  of  the  city. 
It  is  contended  by  the  ai^ellant  that  the 
provisions  of  section  5298,  Kev.  Codes  1899, 
have  no  application  to  this  proceeding.  That 
section  provides:  "That  the  court  •  •  • 
may  also  in  Its  discretion  and  upon  such 
terms  as  may  be  Just,  at  any  time  within 
one  year  after  notice  thereof,  relieve  a  party 
from  a  Judgment  *  *  *  taken  against 
hfm  through  his  mistake.  Inadvertence,  sur- 
prise  or  excusable  n^lect,"  etc.  Whether  or 
not  said  section  has  any  proper  application, 
it  Is  unnecessary  for  us  to  decide.  In  cases 
wherein  said  section  does  aK>ly,  the  defend- 
ant most  act  promptly  and  wltlitai  a  year 


after  knowledge  of  the  entry  of  the  Judg- 
ment Wheeler  v.  Castor,  11  N.  D.  347,  92 
N.  W.  381,  61  L.  R.  A.  746.  Courts  have  a 
wide  discretion  relating  to  granting  or  with- 
holding relief  in  such  cases,  which  will  not 
be  disturbed,  except  on  a  showing  of  an 
abuse  of  discretion.  Nlcbells  v.  NIchells,  S 
N.  D.  125,  64  N.  W.  73,  33  L.  B.  A.  515,  57 
Am.  St  Rep.  640;  Smith  v.  Wilson,  87  Wis. 
14,  67  N.  W.  1116.  If  it  be  conceded  that 
section  5293  Is  not  applicable  to  the  facts 
of  this  case,  it  would  not  better  the  defend- 
ant's position.  If  the  city  was  at  one  time 
entitled  to  relief  as  a  matter  of  right  as 
claimed  by  it  the  remedy  has  been  lost  by 
not  acting  seasonably  after  notice  of  the 
judgment.  Nlcbells  v.  Nlcbells,  supra.  In 
no  event  can  It  be  held  that  the  defendant 
is  entitled  to  the  relief  sought  after  the 
long  delay. 
The  order  Is  affirmed.  All  concur. 

BNGERUD,  J.,  having  been  of  counsel, 
took  no  part  In  the  decision  of  this  case; 
Hon,  C.  J.  FISK.  Judge  of  the  First  Judicial 
District  Bitting  in  his  stead. 


KEENET  et  al.  v.  CITY  OF  FAROO. 

(Supreme  Court  of  North  Dakota.  Oct  2, 
1906.) 

1.  JuDQitsNT — Rb8  Judicata. 

In  an  action  to  quiet  title  to  real  estate,  in 
which  the  complaint  alle^  that  the  plaintiff 
is  the  owner  of  the  land  in  fee  and  that  the  de- 
fendant has  no  right  title,  or  interest  therein, 
a  judgment  that  the  plaintiff  does  own  the  land 
and  that  the  defendant  had  no  ri^ht  title,  or  in- 
terest therein  conclnsively  adjudicates  all  quea- 
tions  affecting  the  title  to  such  land,  and  bars  a 
claim  to  an  interest  in  the  real  estate  in  the  na- 
ture of  an  easement  in  or  license  or  consent  to 
use  the  land  existing  wbea  sudt  adjudication 
was  made.  In  a  subseqnoit  action  by  the  same 

Flaintiff  for  damages  on  account  of  the  unlaw- 
al  occupation  of  said  real  estate  by  the  de- 
fendant 

2.  EviDENcs— Opinions  as  to  VaiiUX— Coic- 

PETENCT  or  WlTKMS. 

A  witness  is  not  competent  to  teetif;  In 
reference  to  the  rental  value  of  real  estate,  con- 
cerning which  rental  value  be  has  no  knowledge 
nor  any  knowledge  of  the  rental  value  of  real 
estate  similarly  located.  The  knowledge  of  the 
witness  as  to  the  rental  value  of  lots  used  for 
business  purposes  does  not  render  such  witness 
competent  to  testify  as  to  the  rental  value  of 
real  estate  of  different  character  and  location, 
and  having  no  rental  value  for  business  pur- 
poses. 

(Syllabus  by  the  (3onrt) 

Appeal  from  District  Court,  Cass  County ; 
Charles  A.  Pollock,  Judge. 

Action  by  Lottie  E.  Keeney  and  Patrick 
Devltt  against  the  city  of  Fargo.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed. 

Seth  Newman,  for  appellant  F.  B.  Mor- 
rill and  S.  G.  Roberts,  for  respondents. 

MORGAN,  C.  J.  This  Is  an  action  to  re- 
cover the  possession  of  certain  lots  In  the 
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city  of  Fargo,  which  the  city  is  alleged  to 
bare  wrongfully  taken  possession  of  and  ex- 
cluded the  plaintiffs  therefrom,  and  for  the 
recovery  of  damages  for  the  value  of  the  nse 
of  the  lota.  The  property  Involved  In  the  ac- 
tion Is  known  as  "Keeney  A  Devitts'  Third 
Addition  to  the  City  of  Fargo,"  and  com- 
prises 14  lots  on  Seventh  Avenue  North. 
This  avenue  Is  35  feet  wide,  according  to  the 
original  plat  of  the  city.  As  traveled  and 
used  at  present,  said  avenue  Is  75  feet  In 
width,  and  the  additional  width  Is  made  by 
using  the  lots  In  question.  The  city  an- 
swered and  alleged  that  the  plaintiffs  had 
acquiesced  in  the  taking  of  the  lota  as  a 
street,  and  that  the  city  has  the  right  to  the 
possession  of  the  same  by  prescription,  and 
that  the  plaintiffs  have  no  title  to  these 
lots  and  are  estopped  from  claiming  any  title 
thereto.  The  unlawful  taking  and  occupa- 
tion of  these  lots  Is  alleged  to  consist  of 
their  use  for  street  purposes  and  the  building 
of  sidewalks  thereon,  and  grading  the  same 
as  a  street,  and  placing  sewer  pipes  and  cul- 
verts thereon.  The  court  withdrew  all  dis- 
puted questions  from  the  consideration  of  the 
jury,  except  the  damages  to  be  assessed 
against  the  dty  on  account  of  Its  use  of  the 
street  since  September,  1899.^  The  jury 
Found  the  plaintiffs'  damages  to  be  $714.58. 
Judgment  was  entered  on  the  verdict,  and  the 
city  appeals  from  the  Judgment. 

The  question  of  the  title  to  this  property  ia 
not  open  to  Investigation  In  tills  action. 
Nor  Is  the  question  whether  the  plaintiffs 
consented  and  arqulesced  In  the  taking  of  the 
lots  for  street  purposes  open  tor  consideration 
or  adjndlcatlon  In  this  suit  These  questions 
were  adjudicated  in  a  former  suit,  brought 
by  the  plaintiffs  against  this  defendant  to 
quiet  the  title  of  the  lots  in  question  in  the 
plaintiffs,  and  to  bar  the  defendant  from 
claiming  any  right,  title,  or  Interest  therein. 
The  <A1j  was  served  with  the  summons  and 
complaint,  and  through  the  dty  attorney  filed 
a  disclaimer  of  any  claim  or  interest  to  the 
lots  In  question.  Judgment  was  thereupon 
entered  adjudging  the  plaintiffs  to  be  the 
owners  of  the  lots  and  further  adjudging  that 
the  defendant  had  no  right,  title,  or  Interest 
to  the  same.  This  judgment  Is  still  In  force 
and  effect,  and  this  court  recently  affirmed 
an  order  of  the  district  court  refusli^  to  set 
the  same  aside.  Keraey  et  al.  v.  City  of 
Fargo  (N.  D.)  106  N.  W.  92.  The  rights  of 
the  plaintiffs  to  these  lots  were  finally  settled 
by  that  judgment  The  issue  tendered  by  the 
complaint  was  the  ownership  and  title  to  the 
lots,  and  judgment  was  entered  adjudging 
that  plaintiffs  were  the  owners  and  that  the 
defendant  had  no  right,  title,  or  Interest 
thereto. 

It  Is  contended  by  the  defendant  that  the 
former  suit  was  an  adjudication  as  to  the 
title  to  said  lots  only,  and  that  It  is  not  a 
bar  as  to  the  question  of  whether  the  plain- 
tiffs consented  or  acquiesced  In  the  occupa- 
tion of  the  street      tlie  dtf  for  tiie  con- 


struction of  sewers,  culverts,  and  other  Im- 
provements. If  the  plaintiffs  In  the  former 
suit  consented  to  the  laying  of  the  sewers  and 
the  making  of  other  pnbllc  Improvements  on 
the  lots  In  question,  then  the  dty  bad  an  In- 
terest in  the  lots  for  that  purpose.  This  con- 
sent or  acquiescence  constituted  such  an 
estate  or  Interest  In  the  land  that,  upon 
pleading  and  proving  it,  the  right  to  quiet  the 
titl&  in  the  plaintiffs  absolutely  would  have 
been  defeated.  Likewise  would  the  right  to 
an  unconditional  Judgment  quieting  the  title 
in  the  plaintiffs  have  been  defeated  upon 
showing  that  the  lots  had  become  a  street  by 
prescription  or  by  dedication.  When  that 
Judgment  was  rendered,  the  sewers  and  cul- 
verts had  been  completed  and  the  lots  partly 
graded  for  convenience  of  travel.  Tbe  issue 
was  tendered  by  the  complaint  whether  the 
city  had  occupied  these  lots  for  such  purposes 
under  a  license  from  the  plaintiffs,  and,  If 
the  city  had  an  easement  In  these  Iota  under 
which  it  was  permitted  to  occupy  the  same 
for  purposes  of  constructing  sewers  or  other 
public  purposes,  the  right  to  establish  the 
same  was  given  to  the  dty  when  it  was  made 
a  party  to  that  suit  and  tbe  complaint  served 
upon  it  These  Issues  were  necessarily  ten- 
dered by  that  complaint,  and,  when  the  dty 
failed  to  present  the  facts  as  now  claimed  to 
exist  the  judgment  became  a  final  and  bind- 
ing adjudication  of  these  questions.  By  the 
Judgment  it  was  established  that  the  dty  had 
no  right,  title,  or  interest  In  the  lots,  and 
this  was  an  adjudication  that  the  dty  had  do 
license  or  easement  to  use  the  lots  for  any  pur- 
pose and  no  interest  whatever  therein.  Tho 
Judgment  declared  that  tbe  dty  had  no  right 
to  tbeae  lots,  and  quieted  the  title  ttiereto  ta 
the  plaintiffs  without  conditions  or  reserva- 
tions. This  bars  ttie  right  to  litigate  thexu 
now,  as  they  were  necessarily  an  issue  in  that 
action.  In  Indiana,  B.  &  W.  Ry.  Co.  v.  Al- 
ien (Ind.  Sup.)  16  N.  B.  446,  the  court  said: 
"Our  statute  does  not  confine  the  question 
to  one  of  ownership,  but  It  embraces  all 
claims  affecting  the  owner's  right  to  enjoy 
his  lands ;  for  It  provides  that  the  action  may 
be  brought  against  any  one  'who  claims  title 
to  or  Interest  in  the  real  property.'  •  •  • 
It  must  result  from  this,  as  has  been  often 
held,  that  one  who  Is  brought  Into  court  to 
answer  as  to  his  Interest  must  set  forth  all 
the  Interest  he  th^  claims,  and,  if  he  fails  to 
do  so,  his  claim,  whatever  Its  character,  is 
barred.  The  complaint  challenges  him  to 
present  his  claim,  and  It  Is  his  own  fault  If 
be  neglects  or  declines  to  use  the  opportunity 
offered  him  of  making  good  his  dalm. 
•  •  •  We  think  It  very  clear  that  where 
title  has  t>een  quieted  In  the  owner  of  the  fee, 
a  claim  to  an  easement  Is  conclusively  ad- 
jadlcated  and  cannot  again  be  asserted.** 
See,  also.  Smith  v.  Baldwin,  86  Iowa,  570- 
62  N.  W.  496;  Cromwell  v.  Sac  County,  94 
n.  S.  361,  24  L.  Bd.  195;  Van  Valkenburg^  v. 
Milwaukee,  43  Wis.  674.  Tbe  former  judg- 
ment was  therefore  a  bar  to  the  consideratiop 
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of  all  questloiiB  aa  to  tbe  rlg^t  of  the  city  to 
occupy  these  lots  by  license  acquiescence  or 
easements  and  a  bar  to  showing  tbat  the  dty 
has  any  Interest  or  estate  In  tbe  same,  and 
BQch  questions  are  therefore  res  adjniUcata. 

Tbe  other  assignments  of  error  raised  on 
the  appeal  pertain  to  the  admission  of  evi- 
dence as  to  tile  damages  to  be  assessed 
against  the  city.  It  Is  Insisted  that  Incom- 
petent evidence  was  admitted  as  to  the  value 
of  the  use  of  tbe  lots.  Tbe  plalntUIs  showed 
by  comiwtent  evidence  the  value  of  each 
of  tbe  14  lots  Involved  In  the  action.  The 
witnesses  were  then  asked  what  the  rental 
value  or  value  of  the  nse  of  these  lots  was 
per  annnm.  The  answers  were  Invariably  that 
the  rratal  value  was  a  certain  given  per  cent, 
of  the  value  of  the  lots.  The  rental  value 
was  generally  given  at  8  per  cmt.  per  annmn 
of  the  value  of  tbe  lots.  On  croB»«xamina- 
tlon  it  was  shown  that  their  answers  were 
based  on  what  real  estate  in  the  business 
portion  of  the  city  actually  rented  for.  They 
also  answoed  that  they  Imew  of  no  propwty 
situated  like  the  property  In  question  that 
ever  rented  in  the  dty  of  Fargo.  This  prop- 
erty is  unoccupied  property,  and  such  prop- 
erty was  not  shown  to  have  any  rental  value. 
The  only  showli^  made  was  that  lots  in  the 
business  parts  of  the  dty  have  a  rental  val- 
ue We  deem  It  error  to  allow  an  answer  aa 
b>  rental  value  to  stand  upon  tbe  record  when 
given  by  a  witness  and  based  on  tbe  rental 
value  of  otb^  property  not  similarly  sit- 
uated with  the  property,  tbe  value  of  which 
is  under  Investigation.  Testimony  that  the 
rental  value  of  all  unoccupied  lots  In  a  dty 
Is  6  pa*  ceat  at  their  value  because  business 
property  Is  actually  rented  for  0  per  cent  of 
Its  value  Is  misleading  and  not  based  on 
proper  foundatloiL  The  Stllwell  ft  Blerce 
Mfg.  Co.  V.  Phdps,  130  U.  8.  620.  9  Sup.  Ct 
GOl,  32  L.  Ed.  103S.  In  the  one  case  tbe  prop- 
erty is  shown  to  have  a  rental  value.  In  the 
other  case  there  Is  no  such  showing.  Some  of 
the  witnesses  testifying  as  to  the  rental  value 
of  these  lota  were  real  estate  dealers  and 
others  were  <not  such  dealers,  but  were 
familiar  with  the  value  of  these  lots  from 
general  knowledge  of  the  value  of  similar 
property.  Whether  such  testimony  was  given 
by  real  estate  dealers  or  not,  the^  are  not 
competent  as  witnesses  to  show  rental  value, 
without  showing  that  they  were  qualified  by 
experience  In  dealing  with  similar  proiperty 
or  actual  knowledge  of  transactions  In  refer- 
ence to  renting  such  property,  to  express  an 
<^lnioD  as  to  such  value.  The  mere  fact  that 
a  witness  is  a  real  estate  dealer  does  not 
alone  make*hlm  qualified  to  express  an  opin- 
ion as  to  rental  value.  There  must  also  be 
experience  Id  dealing  with  the  property  In 
question  or  similar  property.  See  Rogers  on 
Expert  Testimony,  f  152,  and  cases  cited. 

Defendant  made  timely  objections  to  the 
questions  asked  and  motions  to  strike  out  the 
answers  of  witnesses  testifying  that  the  reat- 
a]  value  of  tbsM  loti  wma  a  certain  per  cut 


of  their  value  as  fixed  by  them,  as  not  based 
uiton  proper  foundatioa  The  answers  should 
have  been  stricken  out  The  answers  were 
based  on  the  rental  value  of  other  property 
not  similarly  situated  with  the  proiKrty  In 
question.  To  assume  that  unoccupied  vacant 
property,  not  shown  to  have  any  rental  value, 
has  the  same  rental  value  proportionate  to 
Its  value  as  other  property,  not  of  tbe  same 
character  or  location,  leads  to  conclusions 
not  necessarily  based  on  the  truth.  No  in- 
variable rule  can  be  laid  down  for  ascertain- 
ing the  rental  value  of  real  estate  of  differrat 
classes.  Tbe  rental  value  of  each  class  may 
be  different,  although  the  value  of  the  lots 
may  be  the  same.  Tbe  rental  value  of  these 
lots  sbotild  have  been  shown  without  relatl<m 
to  the  prevailing  rental  value  of  other  prop- 
erty not  similarly  located.  The  method 
adopted  In  this  case  of  establishing  the 
roitel  value  on  a  basis  of  a  percentege  on  Its 
actual  value  has  been  generally  criticized. 
See  Woodhull  v.  Roseothal.  61  N.  T.  382.  and 
Brownwell  v.  Chapman  (Iowa)  51  N.  W.  249, 
86  Am.  St  Rep.  820. 

The  Judgment  Is  reversed,  a  new  trial 
granted,  and  the  cause  remanded  for  forthw 
proceedings  according  to  law.  All  concor. 

BNOBRUD,  J.,  having  been  of  counsel,  did 
not  sit  on  the  hearing  of  the  above  entitled 
cause  nor  take  any  part  In  tbe  foregoing  opin- 
ion; Hon.  CHARLES  J.  FISE,  Judge  of  tbe 
First  Judldal  District,  sitting  tat  Us  place  bj 
request 


KIRBT  V.  CITIZENS'  TELEPHONE  CO. 
et  ol. 

(BuprttDe  Court  of  South  Dakota.  Nov.  1, 
1905.) 

Appeal  —  HAmcLnss  Ebbob  —  Bvidenok  in 

EourrABu;  Actions. 

Error  In  refasing  to  strike  out  Incompetent 
evid^ce  in  an  equitable  action  tried  to  tbe 
court  is  not  ground  for  rereraal.  unless  such 
incompetent  endence  la  eonctualve  of  the  rights 
of  the  parties,  where  there  Is  snfBcIent  compe- 
tent evidence  upon  which  the  findings  may 
stand,  as  it  will  be  presumed  that  the  court 
disregarded  the  incompetent  evidence. 

[Ed.  Note. — For  cases  In  point,  see  vol.  ft. 
Cent  Dig.  Appeal  and  Error,  U  4185.  4186.] 

Appeal  from  Circuit  Court  Minnehaha 
County. 

Action  by  Joe  Kirby  against  tiie  Citizens* 
Telephone  Company  aud  another.  From  a 
Judgment  In  favor  of  defendants,  plaintiff  ap- 
peals. Affirmed. 

Joe  Klrby,  tor  appellant  Porter  &  Ktaig 
and  AlkOM  ft  Jiadge,  for  respondents. 

CORSON,  J.  This  Is  an  action  In  equity 
by  the  plaintiff  to  restrain  the  defendant  from 
placing  and  maintaining  telephone  poles  in 
front  of  his  resldrace,  in  tbe  dty  of  Slonx 
Falls.  Findings  and  Judgment  being  In  favor 
of  the  defendant  the  plaintiff  has  appealed. 

The  eaee  was  tormerly  before  ttile  court  on 
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an  appeal  from  an  order  dissolving  tbe  tem- 
porary Injunction,  and  Is  reported  In  17  S.  D. 
S62,  87  N.  W.  3,  and  tbe  facts  are  tallj 
stated  therein.  On  tbe  remittitur  going  down 
from  tbls  court,  the  case  was  trlM  upon  the 
merits,  and  the  material  findings  of  the  court 
necessary  to  be  considered  on  tttls  appeal  only 
win  be  given.  Findings  1,  2,  3,  4,  and  5, 
being  formal  matters,  and  practically  copies 
of  the  allegations  of  the  complaint  admitted 
by  the  answer,  are  omitted.  Findings  6,  7, 
and  8  are  copies  of  the  ordinances  of  the  city 
of  SloQX  Falls,  which  were  set  forth  In  the 
answer  and  tbe  existence  of  which  was  ad- 
mitted by  the  plaintiff.  The  other  findings 
of  the  court,  from  9  to  15,  Inclusive,  are  In 
substance  aa  follows:  That  the  defendant 
erected  and  constructed  its  poles  and  its  wires 
and  performed  all  the  acta  and  things  In  con- 
nection therewith  In  the  construction  of  Its 
telephone  system  and  plant  in  accordance 
with  the  terms  and  In  tbe  manner  prescribed 
by  the  ordinances  of  said  city ;  tbat  said  de- 
fendant did  not  carelessly  or  negligently  con- 
struct or  erect  its  said  telephone  poles  and 
plant,  and  that  the  op»ation  and  mainte- 
nance of  the  same  does  not  canse  unnecessary 
Injury  or  Inconvenience  to  the  said  plaintiff 
or  any  injury  to  his  property ;  that  plaintiffs 
lots  and  the  street  have  been  so  laid  out  that 
there  exists  in  front  of  said  premises  a  five- 
foot  sidewalk,  and  between  the  said  sidewalk 
and  the  traveled  part  of  the  street  la  a  paric- 
Ing  about  12  feet  in  width,  which  parking  ex- 
tends from  the  sidewalk  to  the  gutter;  that 
the  said  plaintiff  under  the  ordinance  of  said 
city,  in  the  parking  upon  the  land  herein  be- 
fore described,  and  within  12  feet  of  the  line 
of  the  street,  planted  a  number  of  valuable 
shade  and  ornamental  trees,  and  made  and 
kept  In  order  the  said  park  or  grass  plat  be- 
tween the  said  sidewalk  and  curbing,  there- 
by Tendering  tbe  aforesaid  property  more 
valuable  and  Increasing  its  usefulness  and 
advantage  generally ;  that  after  said  plaintiff 
had  made  the  said  improvements  the  said 
defendant  did,  under  and  In  pursuance  of  the 
ordinance  of  said  city,  lawfully  and  rightfully 
enter  upon  the  premises  and  erect  in  the  ex- 
treme northwest  comer  of  the  said  lot  and 
upon  the  very  outer  edge  of  said  parking  and 
near  the  curbing  of  said  street,  a  good,  sound 
telephone  pote,  46  feet  in  heigbth,  upon  which 
it  placed  cross-arms  and  wires ;  tbat  said  pole 
was  carefully  and  properly  erected  and  the 
wire*  placed  thereon,  at  such  a  helgbt  tbat  they 
did  in  no  manner  Injure  tbe  tops  of  the  trees 
planted  and  growing  upon  said  premises ;  that 
the  erection  of  said  pole  has  not  In  any  man 
ner  damaged  or  injured  any  portion  of  plain- 
tiff's property,  nor  has  the  placing  of  the 
wires  upon  said  pole  damaged  or  Injured  tbe 
same,  nor  does  the  same  Injure  or  destroy  In 
any  way  the  trees  and  grass  which  the  plain- 
tiff has  caused  to  grow  upon  said  parking; 
tbat  the  erection  of  said  pole  and  the  string- 
ing of  wliM  Aere<»i  baa  In  no  manner  de- 
firecUtad  ttw  value  of  said  property,  and  baa 


not  injured  or  rendered  Inconvenient  the  use 
or  occupation  of  said  property  by  said  plain- 
tiff; that  the  wires  strung  jxpan  said  pole  are 
only  such  as  are  necessary  and  requisite  to 
carry  on  and  do  the  business  required  by  said 
telephone  system ;  that  the  defendant  has  not 
paid  plaintiff  anything  on  account  of  the 
erection  of  the  said  pole,  and  has  not  com- 
menced any  action  or  proceeding  of  any  kind 
to  determine  tbe  amotmt  of  any  damage  that 
might  possibly  accrue  to  him  by  virtue  of 
its  telephone  system  and  plant  by  the  de- 
fendant; that  the  construction  of  said  tele- 
phone system  and  plant  and  the  erection  of 
said  pole  and  tbe  stringing  of  wires  thereon 
has  In  no  way  damaged  the  plaintiff,  nor  his 
premises;  that  there  were  alleys  parallel  to 
a  portion  of  Duluth  avenue,  and  tbat  said 
alleys  did  not  extend  the  entire  length  of  said 
avenue,  nor  did  they  extend  parallel  to  so 
much  of  said  avenue  as  Is  necessary  for  said 
defendant  to  occupy  with  Ita  telephone  sys- 
tem and  plant,  and  that  said  alleys  are  not 
unoccupied;  and  that  the  erection,  construc- 
tion, and  maintenance  of  the  said  telephone 
system  and  plant  does  not  create  any  addi- 
tional servitude  or  burden  upon  the  streets  of 
said  dty.  From  these  findings  the  court  con- 
cludes that  the  said  plaintiff  Is  not  entitled  to 
a  decree  restraining  the  defendant  as  prayed 
for  in  the  complaint  and  that  tbe  complaint 
should  be  dismissed  on  the  merits. 

The  appellant  excepted  to  all  the  findings 
of  the  count  above  set  forth,  except  the  one 
as  to  the  plaintiff's  pairing  in  front  of  his 
lot  The  plaintiff  has  assigned  as  error  the 
overruling  of  plaintiff's  motion  that  the  an- 
swer to  the  following  questicm  asked  of  de- 
fendanfa  witness  be  8trl(&en  oat:  **Q. 
State  how  defendant's  plant  la  constructed." 
To  which  tbe  witness  answered :  "Tbe  plant 
Is  constructed  according  to  the  city  ordi- 
nance." Also,  the  court's  refusal  to  find  the 
facts  as  requested  by  plaintiff  as  appears  by 
his  proposed  findings  and  In  making  findings 
Nos.  9  to  15,  inclusive,  and  in  refusing  plain- 
tiff a  new  trial.  The  exceptions  to  the  find- 
ings of  the  court  are  that  they  are  not  sup- 
ported by  the  evidence.  The  ordinance  set 
out  in  the  answer  and  admitted  in  evidence 
prescribes  In  detail  tbe  manner  In  which  the 
defendant  should  construct  Its  tel^bone  plant 
including  the  dimensions  and  size  of  the  poles 
upon  which  the  wires  were  to  be  strung  and 
the  streets  in  whldi  the  same  might  be 
placed.  That  the  defendant  bad  constructed 
Its  telephone  system  In  accwdance  with  the 
ordinance  of  the  dty  was  shown  by  tbe  wit- 
nesses introduced  on  tbe  part  of  the  defend- 
ant Ind^eudently  of  the  answer  of  tbe  wit- 
ness to  tbe  question  wblditbe  plaintiff  moved 
to  strike  oat  Conceding  that  the  court  erred 
In  refusing  to  strike  out  this  answer,  such 
ruling  would  not  constitute  reversible  error, 
as  this  court  would  presume  that  the  trial 
court  disregarded  all  Incompetent  evidence 
In  making  Its  findings.  If  there  was  competent 
evidence  upon  whlc^  the  findings  could  be 
based,  except  where  such  Incompetent  evl- 
diuwe  li  each  aa  to  bt  omcluilTe  of  tbe  cl^ta 
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of  the  parties.  Stai^westher  t.  Bell.  12  S.  D. 
155^  1B6^  80  N.  W.  183.  It  ii  recited  In  the 
bill  ot  exceptloDB  that  one  of  the  defendantfs 
wltPCMee,  after  be  doly  qnallfled,  tertlfled: 
"I  am  aomalnted  wftb  Mr.  Kirby'a  residence, 
crnner  ct  Dalntb  avenue  and  Sixth  street 
The  pole  placed  at  the  comer  of  his  parking 
Is  a  4B-root  pole,  89  feet  above  the  ^nnind  and 
6  feet  m  the  ground.  It  Is  what  Is  known  aa 
a  4S-foot  pole.  The  pole  Is  placed  right  ex- 
actly on  the  comer  of  the  lot— the  northwest 
corner — of  Mr.  Klrby's  place  on  Dnlnth 
avenne.  There  are  wires  strong  on  the  cross- 
arm  of  this  pole,  and  the  wires  run  over  the 
tops  of  the  trees  of  plaintiff.  This  pole  wa,s 
erected  and  the  wires  nrn  In  the  usnal  man- 
iKT  of  other  work  of  a  similar  nature  fn  the 
erection  of  this  plant  In  this  city  and  main- 
taining it  A  few.  a  very  few,  of  the  top- 
most branches  of  the  trees  touch  the  wires. 
There  are  about  26  wires  on  the  pole.  There 
ire  electric  light  wires  of  the  city  of  Sionx 
Falls  attached  to  this  pole.  This  pole  la 
placed  at  a  point  similar  to  other  poles  at  the 
street  crooslngs.  and  it  la  otHurtmcted  in  the 
nsnal  manner  and  In  a  manner  to  canse  the 
least  possible  Inconvenience.  The  flrst  cross- 
arm  is  fbnr  Inches  from  the  top  of  the  pole, 
with  a  space  of  twelve  Inches  between  the 
different  cross-arms.  There  are  three  cross* 
arms  now  on  the  pole.  The  highest  pole  now 
In  nse  In  the  city  of  the  defendant  company 
Is  6S  feet  high,  and  the  shortest  26  feet  high." 
Other  witnesses  on  the  part  of  the  defendant 
gave  similar  testimony.  It  will  thns  be  seen 
that  the  court  was  enabled  to  determine 
therefrom  whethCT  or  not  the  plant  was  con- 
structed and  the  poles  erected  In  substantial 
compliance  with  the  ordinance,  and  the  find- 
ings of  the  court  upon  this  question  were 
clearly  Justified  by  the  evidence  before  him. 
Taking  this  view  of  the  case,  It  Is  not  neces- 
sary, therefore,  to  discuss  or  decide  as  to  the 
correctness  of  tbe  ruling  of  the  court  In  re- 
fusing to  strike  out  the  answer. 

While  it  Is  trae  there  was  some  conflict  In 
the  evidence,  we  are  Inclined  to  take  the 
view  that  no  finding  of  the  court  is  In  conflict 
with  the  preponderance  of  the  evidence. 
While  the  plaintiff,  as  a  witness  In  his  own 
behalf,  claimed  that  his  property  was  more 
or  less  damaged  by  the  erection  of  the  tele- 
phone pole  In  tbe  comer  of  his  parking,  he 
falls  to  give  any  particular  damage  which 
be  or  Ills  property  have  sustained  thereby, 
and  he  only  states  generally  that  in  his  opin- 
ion his  property  was  rendered  less  valuable 
by  reason  of  the  section  of  this  pole  and 
wires  in  &ont  of  the  Bam&  Tbe  witnesses 
on  the  part  of  the  defendant  clearly  compe- 
tent stated  facts  showing  that  neither  the 
plaintiff  nor  his  property  sustained  any  dam- 
age or  Injury  by  reason  of  the  orectUm  of  de- 
fendants telephone  system. 

Tbe  right  of  the  defendant  to  construct  its 
telephone  system  and  erect  tbe  poles  for  that 
purpose,  subject  to  the  Qualiflcatloas  that  tb» 
rl^  must  be  exercised  lu  such  a  manner  as 
Dot  to  cause  an  unnecessary  injury  or  Incon- 
venience to  property  owners,  was  decided  by 
this  court  on  tbe  former  aiK>eal,  and  need  not 
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be  further  discussed  In  this  opinion.  Cer- 
tainly there  was  no  evidence  in  this  case 
proving  or  tending  to  prove  that  tbe  defend- 
ant was  exerdsing  tbe  right  in  such  a  manner 
as  to  cause  tiie  plaintiff  any  unnecessary 
injury  or  inconvenience. 

It  is  further  ctmtended  by  the  plaintiff  that 
the  court  should  have  found  certain  other 
tacts  proposed  t^  the  plaintiff,  but  these  pro- 
posed findings  were  either  Included  In  the 
findings  of  the  court  as  made,  presented  im- 
material matter,  or  were  not  supported  by 
tbe  evidmce. 

Finding  no  error  in  tbe  record,  the  judg- 
ment of  the  circuit  court  and  order  denying 
a  new  trial  are  affirmed. 

FULLBR,  P.  took  no  part  In  this  de- 
clslon. 


STATE  V.  OBANT. 

(Snprme  Cburt  of  South  Dakota.  Oct  24, 
IWBw) 

1.  iNTOxicATina  LiQUOBS— Kkkpino  Saloon 
Omr  OK  StTKOAT — Bfteci. 

The  unexplained  fact  of  a  saloon  be:ug 
open  on  Sunday,  in  violation  of  Rev.  Pol.  Code, 
{  2S47,  requiring  all  saloons  to  be  closed  on 
Sunday,  is  sufficient  to  justify  a  conviction  of 
tbe  keeper  thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2i>t 
Cent.  Dig.  Intoxicating  Liquors,  |  312.] 

2.  Sauk— Acts  or  AasNT— Defense. 

On  a  prosecution  of  keeper  of  a  saloon 
for  keeping  it  c^en  on  Snnday,  ft  is  no  defense 
that  the  saloon  was  opened  by  the  keeper's 
bartender  without  authority  and  contrary  to  the 
keeper's  instructions. 

[Ed.  Note. — For  cases  In  point  see  vol.  28, 
Cent  Dig.  Intoxicating  Llqmors,  H  166-108, 

a    SaUE  —  iNFOBHATtOIV  — SUBPLXnUGS— VoiO 

License— EiFFBCT. 
Since  Rev.  Pol.  Code.  S  2847,  requiring 
"all  saloons  •  •  •  and  all  other  places 
•  •  •  where"  liquors  are  sold  to  be  closed 
on  Sunday,  does  not  refer  alone  to  legally 
licensed  saloons,  the  allegation  in  an  informa- 
tion for  a  violatuki  of  tbe  statute  that  the  place 
was  a  licensed  saloon  is  surplusage,  ana  the 
keeper  may  be  convicted,  though  his  liquor 
license  Is  void. 

4.  Cbiuinal  Law  —  Reasonable  Doubt  — 
inbtxuctions. 
Ad  Instruction  that  the  reasonable  doubt 
which  entitles  a  defendant  to  an  acquittal  is 
a  doubt  of  guilt  reasonably  arising  from  all 
the  evidence  Is  not  misleaoing  because  It  de- 
clares that  the  doubt  must  be  such  a  doubt  as 
the  juror  Is  able  to  give  a  reason  for. 

Error  to  Circuit  Court,  Roberts  County. 

Charles  H.  Grant  was  convicted  of  failing 
to  keep  his  saloon  closed  on  Sunday,  and  he 
brings  error.  Affirmed. 

BL  M.  Bennett  and  J.  X  Batterton.  for 
plaintiff  in  error.  Phllo  Hall,  Atty.  Gen., 
Frank  UcNulty,  State's  Atty.  (Aubrey  Law- 
rence, of  counsel),  for  the  Stete. 

HANET,  J.  The  defendant  was  charged 
with  having  been  a  legally  licensed  saloon 
keeper  and  as  such  having  tailed  to  ke^ 
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hia  saloon  closed  on  the  first  day  of  tbe 
week,  commonly  called  Sunday,  tie  was 
found  guilty  as  charged  in  the  Information, 
his  motion  for  a  new  trial  was  denied,  he 
was  fined  (300,  and  brought  the  convIctioD 
here  for  review  by  writ  of  error. 

The  evidence  discloses  that  the  acciued 
was  operating  a  licensed  saloon  in  the  dty 
of  SIsseton;  that  he  was  absent  from  Slsseton 
on  the  day  the  offense  Is  alleged  to  hare 
been  committed;  that  one  Adier  went  to  the 
back  door  of  the  saloon  on  the  day  alleged 
with  a  pall,  which  he  handed  to  some  one 
Inside  of  the  door,  together  with  some  money, 
and  received  the  pail  with  some  beer  in  it, 
which  he  carried  to  the  back  room  of  a  meat 
market  where  be  was  working;  and  that 
other  persons  were  seen  to  go  under  the 
stairway  at  the  rear 'of  the  saloon,  where 
Adler  went  when  he  received  the  beer,  on  the 
day  allied.  By  whom  the  door  was  opened, 
or  by  whom  the  beer  was  delivered,  does  not 
appear.  The  law  under  which  the  accused 
was  convicted  contains  these  provisions:  "All 
saloons,  restaurants,  bars  In  hotels  or  else- 
where, and  all  other  places  except  drug  stores, 
whore  any  of  the  liquors  mentioned  In  this 
article  are  sold  or  kept  for  sale,  either  at 
wholesale  or  retail,  shall  be  closed  on  tbe 
first  day  of  the  we^  commonly  called  Sun- 
day." Rev.  Pol.  Code,  |  2847.  **Any  person 
who  shall  violate  any  of  the  provisions  of  the 
two  preceding  sections  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  there- 
of shall  be  punished  as  now  provided  by  law 
for  the  punishment  of  misdemeanors."  Id. 
I  2848. 

The  cont^tlon  that  the  conviction  cannot 
be  sustained  for  want  of  evidence  is  unten- 
able. There  was  abundant  evidence  to  Justi- 
fy tbe  conclusion  that  the  saloon  was  not 
kept  closed  on  tbe  Sunday  In  question.  If 
such  was  the  fact,  in  absence  of  evidence 
to  the  contrary,  It  gave  rise  to  but  one  reason- 
able Inference,  namely,  that  the  saloon  was 
opened  by  some  one  having  authority.  In 
other  words,  the  nn^plained  fact  of  the 
saloon  being  open  excluded  every  reasonable 
hypothesis  Inconsistent  with  the  theory  of 
defendant's  guilt,  and  fully  satisfied  the  rule 
r^arding  the  decree  of  proof  in  criminal 
actions. 

The  accused  having  testified  that  he  was 
absent  from  Sisseton  during  the  alleged  Sun- 
day, his  direct  examination  proceeded  as 
follows:  "Q.  You  may  state  whether  or  not 
you  were  in  your  saloon  or  place  of  business 
In  this  dty  on  that  day.  A.  No,  sir ;  I  was 
not  (Objected  to  as  Immaterial.  Objection 
sustained.  Plaintiff  moved  to  strike  out  an- 
swer. Motion  granted.  Defendant  except- 
ed.) Q.  You  may  state  whether  or  not  you 
have  any  knowledge  of  the  saloon  being  open 
on  that  day.  (Plaintiff  objects  to  the  ques- 
tion as  Immaterial.  Objection  sustained.  De- 
fendant excei)ts.)  Q.  You  may  state  whether 
or  not  you  gave  your  bartenders  or  employ&i 
wbo  worked  about  that  saloon  any  instruc- 
tlo&a  about  keying  tbe  saloon  open  or  closed 


during  Sunday.  (Plaintiff  objects  to  the 
question  as  immaterial.  Objection  sustain- 
ed. Defoidant  excepted.)  Q.  You  may  stater 
whether  or  not  the  saloon  ever  was  open  on 
Sunday — that  Sunday  was  open — with  your 
knowle^e  or  consent  (Plalntlfr  objects  on 
the  ground  that  it  la  immaterial.  Objection 
sustained.  Defendant  exeats.)  Q.  You  may 
state  whether  or  not  you  know  of  any  of  your 
employes  having  the  saloon  open  on  Sunday 
at  any  time.  (Plaintiff  makes  the  same  ob- 
jection. Objection  sustained.  Defendant  ex- 
cepts.)" In  Michigan,  where  the  law  relating 
to  Sunday  closing  is  substantially  the  same 
as  here,  the  courts  have  frequent^  held  that 
the  statute  imposes  upon  a  keeper  of  a  bar 
or  saloon  the  affirmative  duty  to  see  that  It  Is 
closed  during  certain  hours  and  on  holidays, 
that  the  neglect  of  this  duty  Is  an  offense,  and 
that  It  is  no  defense  In  this  class  of  cases 
to  show  that  the  place  was  opened  by  an 
agent,  servant,  or  employe  without  authori^ 
or  contrary  to  Instruction.  People  v.  Iiundell 
(Mich.)  99  N.  W.  12;  People  v.  Posslng  (Mich.) 
100  N.  W.  S96.  These  views  seem  to  be 
sound  and  sensible.  The  ma«  failure  to 
perform  a  1^1  duty  may  constitute  a 
crime.  Whether  circumstances  might  exist 
which  would  exonerate  a  saloon  keep^ 
whose  place  of  business  was  open  without  his 
knowledge  or  consent  need  not  be  determined 
at  this  time.  It  will  be  observed  that  the  ex- 
cluded testimony  In  this  case  merely  tended  to 
excuse  the  performance  of  defendant's  duty 
by  showing  that  his  employee  were  not 
authorized  to  open  the  place  on  Sundays,  ^e 
questions  upon  which  the  court  was  called 
to  rule  conveyed  an  implied  admission  that 
the  person  who  delivered  the  beer  to  Adler 
was  an  employe  of  the  accused.  There  was 
no  offer  to  ^ow  that  some  stranger  had 
unlawfully  and  without  authority  broken 
into  the  building,  no  effort  to  show  that  the 
opening  of  the  saloon  was  an  act  which 
could  not  have  been  prevented  by  the  ac- 
cused. So,  without  attempting  a  general 
definition  of  the  negligence  constituting  this 
ofFense,  applicable  to  all  conditions  whicb 
might  possibly  arise,  we  conclude  that  the 
court  below  did  not  err  in  sustaining  the  ob- 
jections to  defendant's  testimony  as  stated 
In  the  foregoing  portions  of  tiie  record  in 
this  case.. 

Defendant  offered  to  show  that  the  question 
of  granting  permits  to  sell  Intoxicating 
liquors  had  not  been  voted  upon  at  the  annu- 
al municipal  election  in  SIsseton  next  proced- 
Ing  the  Issuing  of  the  license  under  which  the 
accused  was  operating  his  saloon.  The  re- 
jection of  this  offer  Is  assigned  as  error.  It 
was  held  In  State  v.  Barber  (S.  D.)  101  N. 
W.  1078,  that  the  officers  of  municipal  corpo- 
rations bare  no  authority  to  issue  such  per- 
mits without  a  vote  of  the  electors  at  the  next 
preceding  annual  election.  Therefore  the 
license  Issued  to  the  accused  wag  unauthori- 
sed. But  does  It  follow  for  that  reason  that 
he  could  not  be  punished  for  falling  to  keep 
bis  saloim  closed  on  Snndaysf  We  tblnk  not 
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The  stetiite  does  not  In  expreea  terms  or  by 
ImpUcatlcu  rtfer  alone  to  legally  licensed 
akxHu.  It  reqnlTes  "all  places  exc^  drag 
■tons**  where  Intoxlcatliv  liquors  are  sold 
or  kept  (or  sale  to  be  closed  on  Snndays,  The 
anegatlra  that  the  place  In  this  Instance  was 
a  l^ally  Ucensed  aakKm  was  clearly  Im- 
matorlal  and  may  be  treated  as  snrplnsage. 

Concerning  reasonable  donbt  the  conrt 
diarged  the  Jnry  aa  follows:  ^The  term 
*reason8ble  donb^  Is  pretty  well  enderstood, 
but  not  easily  defined.  It  la  not  the  mere 
posaiblHty  of  a  doubt,  not  an  Imaginary 
doab^  not  a  doubt  of  the  absolute  certainty 
of  the  guilt  of  tbe  defendant,  because  erery- 
tiilng  relating  to  human  atTalrs  and  d^end- 
ing  npon  moral  evidence  Is  open  to  some  con- 
jectural or  Imaginary  doubt,  and  because  ab- 
solute certainty  Is  not  required  by  tbe  law. 
It  Is  not  such  a  doubt  as  one  mlgbt  conjure 
or  hatch  np  In  order  to  acquit  a  friend,  with- 
out any  reason  Iberefor;  but-  It  must  be  a 
substantial  doubt,  and  one  which  would  or- 
dinarily impress  tbe  Judgment  of  a  pradent 
man  in  the  graver  and  more  important  af- 
fairs of  life.  The  reasonable  doubt  which 
entltlea  defendant  in  a  criminal  case  to  an 
acqnlttal  Is  a  doubt  of  guilt,  reeaonably 
arising  fran  all  the  evidence  in  the  case,  and 
U  mugt  &e  nK*  •  doubt  aa  the  fvror  <*  aT>l« 
to  give  a  reoaon  for.  A  refisonable  doubt 
is  that  state  of  a  case  which,  after  the  entire 
comparison  and  consideration  of  all  the  evi- 
dence, leaves  ttje  mind  of  tbe  Juror  inthatcon- 
dltlon  that  he  cannot  say  and  feet  an  abiding 
conviction  to  a  moral  certainty  of  the  guilt  of 
tlie  d^endant  as  charged  In  the  information." 
The  Italicized  clause  Is  claimed  to  be  mislead- 
ing, prejudicial,  and  erroneous.  Substantially 
the  same  phrase  has  been  sustained  In  a  num- 
ber of  casee;  in  others.  It  has  been  regarded 
as  erroneous;  while  In  others,  it  has  been  dis- 
approved, though  not  held  to  be  reversible 
error.  23  Am.  A  Eng.  Ency.  Law  <2d  Ed.) 
960.  Such  having  been  the  condition  of  the 
case  law  on  the  subject,  this  court  was  at 
liberty  to  adopt  tbe  view  deemed  most  con- 
sonant with  sound  reason,  when  it  held 
that  BQCh  an  InBtruction.  qualified  mbstan- 
tlally  as  it  was  In  the  case  at  bar,  did  not 
Justify  a  reversal.  State  v.  Serenaon,  7  S. 
D.  277,  64  N.  W.  130.  Further  research  and 
reflecticm  having  SCTved  to  strmgthen  con- 
fidence in  tbe  conclusion  then  announced, 
we  are  constrained  to  hold  that  the  charge  in 
this  case,  taken  as  a  whole,  should  be  sus- 
tained. 

Hie  Judgment  of  the  circuit  court  Is  af- 
firmed. 


STATB  T.  ORAM. 

(Snineme  Court  of  South  Dakota.  Oct  24. 
1906.) 

1.  CBIHIlfAX    IjAW  — APPBAX    AND    EbBOB — 

FoBM  OF  Rehedt— Wbit  or  Ebbob. 
Laws  lOOS,  p.  250,  c  190,  i  7,  makes  It  a 
miademeanw  to  peddle  without  a  license,  and 
impoaw  a  fine  lor  so  doins.  Bev.  Pen.  Codob 


S  8,  defines  a  public  offense  as  an  act  or  omis- 
sion forbidden  by  law,  punishable  by  fine,  etc 
Rev.  Code  Civ.  Proc.  {  15,  defines  a  criminal 
action  aa  one  prosecuted  the  state  against  a 
person  cbarKed  with  a  public  offense  for  tbe 
pusisliment  thereof.  Rev.  Code  Or.  Proc  {  479, 
provides  that  the  mode  of  review  In  criminal 
acti(UB  shall  be  by  writ  ot  error.  Beld,  that  a 
review  of  a  conviction  under  Lawi  1903,  p.  2S0, 
e.  190,  f  7,  could  only  be  had  by  writ  of  error, 
and  not  by  appeal ;  the  conviction  being  in  a 
eriminal  aotion. 

[Eld.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  |{  2565,  2566.] 

Appeal  from  Circuit  Court,  Clay  County. 

Charles  D.  Cram  was  acquitted  of  peddling 
without  a  license,  and  the  state  appeals.  Dls* 
missed. 

Phllo  Hall,  Atty.  Gen.  and  H.  0.  Tilton, 
State's  Atty.,  for  the  State.  French  A  Orris, 

for  respondent. 

HANEY,  J.  The  defendant  was  convicted 
and  fined  in  Justice's  court  for  violating  tbe 
peddler's  license  act  He  appealed  to  the  dr- 
cnlt  court  on  questions  of  law  alone,  where 
the  Justice's  Jndgment  was  reversed;  and 
fliorenpon  the  state's  attorney  served  upon  de- 
fSndanfs  attorney,  and  the  clerk  of  the 
oonrta  the  following  notice:  "Take  notice 
that  the  plaintiff,  the  state  of  South  Dakota, 
in  the  above-entitled  action,  appeals  to  tbe 
Supreme  Court  of  said  state  from  a  Judgment 
entered  ttierein  on  the  5th  day  of  March, 
1904^  In  favor  of  tits  defoidant  and  against 
the  plaintiff,  dismissing  said  action  and  re- 
versing the  Jndgmoit  of  the  Justice  court" 

The  act  under  which  tbe  defendant  was 
convleted  provided  that  any  pmon  who 
should  he  found  dealing  as  a  peddler  with- 
out having  paid  and  received  tbe  llceuse 
therein  spedfled  should  he  deemed  guilty  of 
a  misdemeanor,  and  iqmhi  conviction  thereof 
fined  not  less  than  $2S  nor  more  than  $100. 
Laws  1903,  p.  250,  a  190;  t  7.  A  crime  w 
public  offense  la  an  act  or  omission  forbidden 
by  law,  and  to  which  Is  anumted,  vptm  oon- 
vlctton,  either  of  the  following  punlshmoits: 
Death,  Imprisonment,  fine,  removal  from  of- 
fice, or  disqualification  to  hold  and  enjoy  any 
office  of  honor,  trust,  or  profit  under  this 
state.  Bev.  Pen.  Code,  t  8.  Crimes  are  di- 
vided Into  felonies  and  misdemeanors.  Id.  S 
4.  A  felony  Is  a  crime  which  la  or  may  he 
punishable  with  death  or  by  Imprisonment  in 
the  state  prison.  Id.  I  5.  Every  other  crime 
Is  a  misdemeanor.  Id.  |  6.  An  action  Is  an 
ordinary  proceeding  In  a  court  of  Justice,  by 
which  a  party  prosecutes  another  party  for 
the  enforcement  or  protection  of  a  right,  the 
redress  or  prevention  of  a  wrong,  or  the  pun- 
Ishmoit  of  a  public  offense.  Rev.  Code  Clv, 
Proc.  I  12.  A  criminal  action  la  one  prose- 
cuted by  the  state  as  a  party  against  a  person 
charged  with  a  public  offense  for  the  pTmlsh- 
ment  thereof.  Id.  |  15.  Every  other  Is  a 
civil  action.  Id.  8  Ifi-  This,  then,  Is  clearly 
a  crlmiual  action.  As  to  such  actions,  this 
court  has  appellate  Jurisdiction  only,  and  such 
jurisdiction  can  be  acquired  only  In  the  man- 
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ner  prescribed  by  law.  Const  art  5,  I  2;  2 
Ency.  PI.  &  Prac.  24.  The  mode  of  review  In 
criminal  actions  prescribed  by  oar  statutes  Is 
by  writ  of  error.  Rev.  Code  Or.  Proc.  i  479 
et  seq.  Wbere  a  writ  of  error  Is  applicable,  It 
la  the  ezdualTe  mode  of  review  In  all  dvll 
and  criminal  cases,  unless  statutes  provide 
otherwise.  Unless  tbere  Is  some  statute  ex- 
pressly allowing  It,  no  appeal  will  lie.  2 
Ency.  Pi.  &  Prac.  30.  We  are  aware  of  no 
statute  which  expressly  or  by  Implication  al- 
lows a  review  of  a  criminal  action  In  thla 
court,  otherwise  tbnn  by  writ  of  error. 
This  aweal  la  tbereftnedlflmlaaed. 


MURTHA  V.  HOWARD. 

(Supreme  Court  of  South  Dakota.  Oct  28. 
1903.) 

1.  Blectioks— Contest— Nonoi. 

A  statutory  notice  of  an  election  contest 
which  recites  that  the  ffroonds  upon  which 
plaintiff  will  contest  defendant's  rli^it  to  the 
office  and  upon  which  he  claims  the  office  f<M: 
himself  **ara  set  out  In  the  hereunto  attached 
complaint  which  said  complaint  Is  huieby  made 
a  part  of  this  notice,"  makes  the  complaint  a 
part  of  the  notice  of  contest  and  the  recitals 
thereof  should  be  oonriderad  in  detannlninv  the 
sufficiency  of  tlM  facts  upon  which  contestant 
relies. 

2.  Sahi— SccoBirr  vob  Cons— DMnoxs— Op- 

POBTUNITT  TO  RUOEDT. 

Bev.  Pol.  Code,  |  1996^  requires  any  per- 
8(m  ctmtestinf  an  uMtion  to  furnlsb  snmcient 
surety  for  costs  as  provided  In  the  Code  of 
Civil  Procedure.  Rev.  Code  Civ.  Proc.  S  487, 
provides  that  wha«  security  tor  costs  has  been 
flven  and  la  Insuffident  defendant  may  move  for 
additional  security,  and,  if  the  additional 
security  is  not  given  within  a  reasonable  time 
to  be  fixed  by  the  court  the  action  may  be 
dismissed.  Held  thmt,  where  contestant  in  an 
election  contest  gave  Insufficient  security  for 
costs,  the  court  should  not  have  dismissed  the 
contest  in  the  absoice  of  a  showing  that  con- 
testant scted  in  bad  faith,  until  a  motion  fd^ 
additional  ascnrit?  had  heoi  made  and  granted 
and  the  time  fixed  the  court  for  giving  sodi 
Bsoirlty  had  elapsed. 

AppetLl  tnm  Clrcnlt  Court,  Potter  Onmty. 

Statutory  election  contest  by  T.  V.  Uurtba 
against  8.  H.  Howard.  From  an  order  of 
dlmdflsal,  cnitestant  appeals.  Reversed. 

HoruOT  &  Stewart  Albert  Gunderson,  and 
T.  F.  Murtha,  for  appellant  B.  M.  Howard, 
pro  se. 

FULLER.  P.  J.  At  the  November,  1904, 
election  the  parties  to  this  statutory  contest 
were  opposing  candidates  for  the  office  of 
state's  attorney  of  Potter  county,  and  In  sup- 
port of  an  order  dismissing  the  proceeding  on 
demurrer  respondent  contends  tbat  the  facts 
stated  in  the  notice  of  contest  are  insufficient 
and  that  no  security  for  costs  was  furnished 
as  required  by  statute.  It  may  be  well  con- 
ceded that  the  facts  and  grounds  upon  which 
appellant  relied  do  not  sufficiently  appear  in 
what  respondent  considers  to  be  the  only 
statutory  notice  of  contest,  but  a  connected 
paper,  duly  vwtfled  and  concurrentiy  served 
and  filed  therewith,  containing  a  plain  and  conr 


else  recital  of  facts,  which.  U  true,  are  abun- 
dantly sufficient  to  entitle  appellant  to  the 
office,  and  the  same  is  referred  to  In  the  no- 
tice as  follows:  "You  will  further  take  no- 
tice that  the  ground  upon  which  said  plain- 
tiff will  contest  your  right  to  said  office,  and 
the  grounds  upon  which  the  plaintiff  claims 
said  office  for  himself,  are  set  out  in  the 
hereunto  attached  complaint  which  said  com- 
plaint Is  hereby  made  a  part  of  this  notice." 
Though  the  practice  Is  Informal  and  plainly 
unnecessary  In  a  proceeding  of  this  charac- 
ter, the  so-called  complaint  was  made  a  part 
of  the  notice  of  contest  and  according  to  all 
modem  authority  and  the  uniform  dedsiona 
of  this  court  since  disaffirming  the  case  of 
Anltman  &  Co.  v.  Siglinger,  2  S.  D.  442,  60 
N.  W.  Oil,  the  redtals  thereof  ought  to  have 
been  considered  In  determining  the  euffidency 
of  the  facts  and  grounds  upon  which  the 
contestant  relied.  First  Nat  Bank  r.  Dakota 
F.  &  M.  Ins.  Co.,  6  8.  D.  424.  Gl  N.  W.  430  ; 
Cranmer  v.  Eohn,  11  S.  D.  24B,  76  N.  W.  937 ; 
Thomas  v.  Douglas  County,  13  S.  D.  620,  83 
N.  W.  680.  As  proof  of  the  specific  facta 
stated  at  great  length  In  this  misnamed  por- 
tion of  the  notice^  whldi  was  duly  verified 
and  served  within  the  time  prescribed  by 
statute,  would  entitle  the  contestant  to  pre- 
vail, it  Is  needless  to  determine  whether 
"may"  meana  "must"  as  used  in  secUtm  1968 
of  the  Revised  Political  Code,  providing  that 
the  notice  of  contest  "may  be  verified  as  a 
pleading  In  a  dvil  action." 

Before  swvlng  the  notice  of  contest,  ap- 
pellant procured  one  D.  O'Connor  to  indorse 
the  same^  as  surety  for  costs,  and  at  the  hear- 
ing of  a  motion  to  dismiss  the  proceeding 
directed  thereto  the  security  for  costa  was 
very  properly  held  Insuffident  but  the  con- 
testant thereupon  offered  to  give  sufficient 
surety  which  otter  was  denied  by  the  trial 
court  Section  1995  of  the  Revised  Political 
Code  Is  as  follows :  "Any  person  bringing  a 
contest  under  the  proTl8i(His  of  this  article 
must  befcve  bringing  the  same,  fumlah  good 
and  sufficient  surety  for  costa  as  provided 
In  the  code  of  dvil  i^ocedure,  and  the  ob- 
ligation of  such  surety  shall  be  completed  by 
simply  endorsing  the  notice  of  contest  as  se- 
curity for  the  costs."  In  the  absence  of  any- 
thing to  show  that  this  Ineffectual  attempt 
to  furnish  good  and  suffldent  surety  for  costs 
was  made  In  bad  faith,  the  proceeding  ought 
not  to  have  been  dismissed  until  a  motion 
upon  notice  tat  additional  security  had  been 
made  and  granted  and  the  time  fixed  by  the 
court  for  giving  of  such  security  had  elapsed. 
Section  4S7,  Rev.  Code  Civ.  Proc.  In  con- 
formity with  the  practice  suggested  by  our 
statute,  an  able  author  of  an  article  on 
"Costs"  cites  numerous  authorities  to  support 
his  text  as  follows:  "If  there  has  been  an 
attempt  to  comply  with  the  law  by  giving 
security,  but  it  is  for  any  reason  defective, 
the  cause  should  not  be  dismissed,  without 
giving  the  party  an  opportunity  to  give  ad- 
ditional and  anffldrat  secnrity."  11  dye  iSKk 
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For  rauoiu  herein  expressed,  the  notice  of 
contest  Is  beld  to  be  snfflclent,  and  tbe  order 
appealed  from  is  reversed  and  the  case  re- 
manded, with  the  dlrectl<m  that  appellant  be 
flTen  a  reasonable  opportunity  to  furnish 
good  and  sufficient  surety  tag  costs  In  tbe 
Banner  providad  by  law. 


WOOD  T.  SAGINAW  GOLD  MIK.  * 
MILL.  CO.* 

(Supreme  Oowt  of  South  Dakota.  Nor.  !• 

1805.) 

L  APPUI.  — ABBTEAOn  — GOHIUOr— &IBOBV 
TO  RiCOBD. 

In  case  of  a  conflict  between  appellant's 
abstract  and  respondent's  additional  abstract, 
tbe  Suiaeme  Gourt  may  examine  the  urlfinal 
record. 

[Ed.  Note.— For  cases  in  point,  see  vol.  8, 
Cent.  Die.  Appeal  and  Error,  |  2800.] 

2l  JuDoiavT— Tub  toe  Butbt— On  IUvor 
or  RsrEBEi. 

Under  Code  Civ.  Proc.  |  289,  proridioc 
that,  if  the  report  of  a  referee  is  accepted  by 
the  court,  Judgment  may  be  entered  thereon 
debt  days  after  written  notice  of  the  flllns  of 
the  reiKirt,  a  Judgment  entered  of  record  on  the 
16th  day  of  S^ember  was  not  premature, 
where  notice  of  the  filing  of  the  report  was 
serred  tm  S^rtradNr  6tb  preceding. 
8.  Affeait-Rktiew  ov  FafTia— FuTDinos  or 

BsrEBEE-GonCLUBlVENBSa. 

Code  CiT.  Proc.  1  2^  provides  that  the 
trial  by  a  referee  shall  be  conducted  In  like 
manner  as  a  trial  by  the  court,  and  confers  on 
the  referee  certain  enumerated  powers  for  tbe 
purposes  of  trial.  Section  288  requires  the 
referee's  report  to  contain  findings  of  fact  and 
conclusions  of  law  which  may  be  excepted  to 
and  reviewed  as  if  made  by  tbe  court,  and 
which  shall  have  tbe  same  effect  as  though  made 
b;  the  court  upon  the  trial  of  questions  of  fact 
Seld,  that  the  findings  of  a  referee  will  be 

Svemed  on  appeal  by  the  same  rules  as  And- 
es of  the  court,  and  will  tmly  be  disturbed 
when  there  Is  a  dear  prepoimrance  of  evi- 
dence against  them. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  U  £»96-10l&] 

4.  COBPOBATIOHB  —  FOWEBE  <W  PBESISEHT  — 

CONTBACTS. 

The  president  of  a  mining  corporation,  who 
acts  for  tbe  corporation  in  securing  patents 
for  its  mining  ground,  may  bind  tbe  corporation 
by  otmtracts  necessary  and  proper  for  tbe  pur- 
pose of  expediting  tbe  obtaining  <rf  patents  and 
■ecoring  the  claims  for  tbe  oonxvatlflai,  as 
ag&luat  adverse  claims  o»de  In  contesting  tbe 
applications  for  patents. 

Api>eal  from  Custer  Oountj  Court 
Action  by  Bnel  R.  Wood  against  the  Sag- 
hiaw  Gold  Mining  &  Milling  Company. 
From  a  Judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  ap- 
peals. Affirmed. 

W.  B.  B^edlct,  Chambera  Eellar,  and 
Jaa^  G.  Stanley,  for  appellant  O.  I*.  Grant* 
ham,  for  respiHident. 

CORSON,  J.  This  Is  an  action  by  the 
plaintiff  to  recover  of  the  defendant  tbe  sum 
of  f600  alleged  to  have  been  paid  by  tbe 
plaintiff  for  tbe  defendant  ujion  an  agree- 
awkt  by  the  defendant  to  repay  the  same. 

*Btfuarlag  denied  Decamber  SO.  VKb. 


Tbe  case  was  tried  by  a  referee,  and  his  flnd- 
inga  and  report  In  favor  of  tbe  plaintiff  were 
confirmed  by  tbe  circuit  court,  and  from  the 
Judgment  entered  thereon,  and  tbe  order 
denying  a  new  trial,  tbe  defendant  has  ap- 
pealed. A  reversal  of  the  Judgment  is 
sought  upon  three  grounds:  (1)  That  the 
Judgment  baaed  upon  the  referee's  report 
was  prematurely  entered;  (2)  that  the  evi- 
dence Is  Insufficient  to  support  tbe  findings 
of  tbe  referee  and  tbe  Judgment  of  the  circuit 
court  entered  thereon ;  (3)  that  no  authority 
la  shown  in  L.  B.  Woodbury,  tbe  president 
of  the  defendant  company,  to  bind  ttie  de- 
fendant by  the  alleged  contract 

It  is  contended  by  the  appellant  that  tbe 
Judgment  entered  upon  the  referee's  report 
was  prematurely  entered,  for  the  reason  that 
eight  days  had  not  elapsed  after  service  of 
a  written  notice  of  the  filing  of  the  report 
before  tbe  entry  of  Judgment.  Notice  that 
Judgment  would  be  applied  for  was  given  on 
the  6tb  day  of  September,  1904,  and  the  Judg- 
ment appears  by  the  original  record  to  have 
been  signed  by  the  court  on  tbe  14th  day  of 
September,  but  not  entered  until  tbe  16th 
day.  Ab  there  was  a  confilct  between  the 
appellant's  abstract  and  the  respondraf  s  ad- 
ditional abstract  as  to  tbe  date  of  the  entry 
of  tbe  Judgment  this  court  was  authorized 
to  examine  tbe  original  record,  and  by  that 
as  before  stated,  it  appears  that  tbe  Judg- 
ment was  entered  on  the  16tb  and  not  the 
14tb,  as  stated  In  appellant's  abstract  Sec- 
tion 289  of  tbe  Code  of  Civil  Procedure  pro- 
Tides:  ""If  tbe  report  is  accepted  by  tbe 
court,  Judgment  may  be  entered  thereon  af- 
ter tbe  expiration  of  eight  days  after  written 
notice  of  the  filing  of  tbe  report  served  by  ei- 
ther party  on  the  adv^w  attorney."  It  will 
be  noticed  that  the  language  of  tbe  section  is : 
'^fthereportlsaccepted.  •  •  •  Judgment 
may  be  entered  thereon  after  the  expiration 
of  eight  days  after  a  written  notice  of  tbe  filing 
of  the  report  •  •  •"  In  this  case  it  will 
be  observed  that  the  notice  was  served  on 
the  6th  day  of  September,  and  that  tbe.  judg- 
ment was  entered  of  record  on  the  16tb  day 
of  September.  Hence  the  full  eight  days 
had  expired  after  tbe  service  of  notice  and 
before  the  entry  of  Judgment,  and  the  con- 
tention of  appellant,  therefore,  that  the  Judg- 
ment was  prematurely  entered  la  not  sustain- 
ed by  the  record. 

It  la  further  contended  by  the  appellant 
that  tbe  findings  of  tbe  referee  as  accepted 
and  adopted  by  tbe  court  are  not  sustained 
by  the  evidence,  and  It  contends  that  a  dif- 
ferent rule  should  be  applied  to  the  findings 
of  a  referee  from  that  applied  to  findings  by 
a  court  But,  In  our  view  of  tbe  law,  the 
rule  applicable  to  findings  by  a  court  is  ap- 
plicable to  findings  made  by  a  referee.  For 
the  purposes  of  the  trial  the  referee  takes 
tbe  place  of  the  trial  court,  and  has  many 
of  the  powers  of  tbe  circuit  court  conferred 
upon  blm  by  tbe  proTlslona  of  section  286  of 
the  Gode  of  Olril  Procedure^  By  the  prorl- 
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tAaoa  of  section  288,  Code  GIt.  Proc^  It  Ib  pio- 
rtded  that:   "The  report  npon  the  trial, 
*   *   *  the  findings  of  fact  and  conclusions 
of  law  upon  the  Issaea  raised.  •  *   •  may 
be  excited  to  and  rerlewed  In  like  manner 
as  If  made  by  the  court,  and  anidi  findings 
and  conclusions  shall  have  the  same  effect 
as  though  made  by  the  court  upon  the  trial 
of  questions  of  fact"  In  Randall  t.  Bnrk 
Twp^  4  8.  D.  337,  67  N.  W.  4,  thl8*conrt  held  ; 
that  on  a  review  of  ttie  evidence  this  court  j 
would  presume  that  tlie  decision  of  tbe  trial 
court  or  referee  as  to  the  weight  of  the  evl-  I 
dence  was  correct,  and  that  It  is  only  when  j 
this  court  Is  aatlsfled  that  there  Is  a  clear  | 
preponderance  of  the  evidence  against  such  | 
decision  that  such  presumption  will  be  over-  | 
done  and  the  dedslon  of  the  trial  court  or  | 
referee  reversed.  It  will  thus  be  seen  that  i 
this  court  treats  the  decision  of  a  referee  j 
precisely  as  it  treats  the  decision  of  a  court,  i 
The  rule,  therefore,  applicable  to  tbe  findings  I 
of  a  court  must  be  applied  to  the  findings  of  ' 
the  referee^ 

In  the  case  at  bar  practlcatly  tbe  only 
evidence  on  the  part  of  the  plaintiff  was 
that  gtvoi  by  the  plaintiff  himself,  and  the 
only  evidence  givoi  on  the  part  of  the  de- 
fendant was  the  evidence  given  by  the  de- 
fendant's president,  with  whom  tbe  plaintiff 
claimed  to  have  made  the  contract  upon 
which  Uie  action  was  based.  It  Is  sofllclent 
to  say  that  this  evidence  was  confilctlng, 
that  many  of  the  statements  made  by  the 
plaintiff  were  denied  by  the  president  of  tbe 
company,  but  as  both  witnesses  were  per- 
sonally examined  before  the  referee,  and  he 
had  an  opportunity  to  observe  the  demeanor 
of  the  witnesses  and  tiie  manner  In  which 
their  testimony  was  given,  be  was  better 
able  to  Judge  of  tbe  weight  to  be  given  to 
the  evidence  of  the  respective  witnesses  than 
Is  this  court;  and  we  cannot  say,  from  an 
examination  of  this  evidence,'  that  there  was 
a  dofir  preponderance  of  the  same  against  the 
finfllngw  of  the  retexee.  A  review  of  the  evl- 
Oence  would  serve  no  nsefnl  purpose,  and 
hence  we  do  not  deem  such  a  review  necessary 
In  this  opinion.  It  must  sofllce  to  say  that  It  la 
quite  clear  from  the  evidence  that  the  plain- 
tiff advanced  $600  to  purchase  Interests  In 
mining  claims.  In  order  to  prevents  contest  t)e- 
iDg  inaugurated  In  the  land  office  against  the 
application  of  the  defendant  for  a  patent  for 
its  mining  claims.  The  plaintiff  claimed  that 
he  advanced  the  money  at  the  request  of 
the  president  of  the  defendant,  and  upon  , 
an  express  agreement  on  his  part  on  behalf 
of  the  corporation  that  he  should  be  repaid 
the  sum  so  expended  by  him.  The  president 
of  the  corporation  did  not  deny  that  the 
plaintiff  expended  the  amount  of  money 
claimed  by  him  to  have  l>eeu  expended,  but 
denied  that  he,  as  president  or  agent  of  the 
corporation,  agreed  on  its  behalf  to  repay 
the  same  to  the  plaintiff.  The  only  is- 
Bues,  therefore,  were  as  to  whether  or  not 
tbe  president  of  the  company  did  agree  that 


the  money  so  paid  by  the  respondoit  should 
be  refunded  to  him,  and  whether  or  not  he 
was  auUiorlsed  to  bind  the  company  to  re- 
pay the  same.  Upon  these  Issues,  aa  we 
have  seen,  the  referee  found  In  favor  of  flie 
respondent. 

The  furthCT  contention  by  the  appellant  that 
the  evldoice  of  the  authority  of  the  president 
to  bind  the  corporation  for  the  repayment  of 
the  mmiey  so  expended  by  tbe  respondent 
was  Insufficient  to  Justify  the  referee  In  bis 
finding  as  to  the  llablUty  of  tte  appellant  Is 
untenable.  It  would  seem  from  the  evidence 
that  the  president  was  not  only  acting  as 
such  president,  but  also  as  fhe  managing 
agent  of  the  corporation  In  Its  operations  in 
Custer  county ;  and  we  are  inclined  to  take 
the  view  that  there  was  sufficient  evidence 
to  warrant  the  referee  In  finding  that.  Inas- 
much as  he  was  acting  for  the  coiporation 
In  securing  the  patents  for  their  mining 
ground,  he  was  authorized  to  make  con- 
tracts necessary  and  proper  for  the  purpose 
of  expediting  the  obtaining  of  patents  and 
securing  the  claims  for  the  company,  aa 
against  adverse  claims  that  might  be  made 
In  contesting  snch  applicatlonB  for  patents. 

The  Judgment  of  the  circuit  court,  and  the 
order  decking  a  new  trial,  are  affirmed. 


IiA.UB  V.  ROMANS  ct  aL  (ROBfANS, 
Intervener). 

(Suprone  Court  of  Iowa.  Dee.  16.  1906.) 

1.  MoBTOAGBs— Absolute  Comvitancb— Ih- 
TEKTioN— Evidence. 

For  the  purooae  of  sbowiug  an  absolute 
conveyance  of  rights  under  a  contract  for  the 
parcbase  of  land  to  have  been  actually  a  mort- 
gage, evidence  showing  the  Intention  with  whl<^ 
the  grantee  received  the  property  Is  admissible. 

2.  Same— Evidence— SuFnciENOT. 

In  an  action  to  qoiet  title,  evidence  Jteld 
sufficient  to  support  a  finding  that  an  assign- 
ment of  rights  under  a  contract  for  the  pur- 
chase of  land  was  for  tbe  purpose  oi  aecuri^, 
and  not  an  absolute  conv^ance. 

Appeal  from  District  Court,  Crawford 
County ;  Z.  A  Church,  Judg& 
Action  to  quiet  title.   Decree  for  plaintiff. 

Defendants  appeal.  Affirmed. 

C.  C  Cole  and  Conner  &  Lally,  for  appel- 
lants.  Shaw,  Sims  ft  Kuehnle^  tos  appellee. 

McCLAIN,  J.  In  1898  plaintiff  conveyed 
certain  property  to  J.  6.  Romans,  bis  son- 
in-law,  and  W.  H.  Laub,  his  son,  taking  from 
them  a  bond  to  reconvey  on  the  payment  by 
him  to  them  of  the  sum  of  $8,000,  the  money 
advanced  by  them  to  him  In  the  way  of  a 
loan.  The  two  Instruments  together.  It  Is 
conceded,  constituted  a  mortgage;  this  form 
of  transaction  being  resorted  to  because  the 
property  was  already  covered  by  two  mort- 
gages. On  the  back  of  this  bond  to  reconvey 
the  plaintiff  wrote,  signed,  and  adknowledged 
an  Indorsement  thweof  to  Mrs.  Mary  B.  Ro> 
mans,  his  daughter,  wife  of  J.  B.  Romans, 
and  the  instrument  thus  indorsed  was  dellv- 
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9red  to  Mn.  Rornana  and  foond  amons  her 
papers  after  ber  death  In  1900.  In  connec- 
tlon  with  this  assignment  to  Mrs.  Romans, 
and  as  recited  therein,  she  executed  her 
promissory  notes  to  the  plaintiff  for  the  total 
sum  of  96,000,  these  notes  being  In  varying 
amounts  and  coming  due  at  different  times, 
and  they  were  used  as  collateral  by  plaintiff, 
but  before  the  bringing  of  this  snlt  had  been 
takm  up  by  him  and  were  In  hla  hands,  and 
they  are  now  In  court  for  cancellation.  The 
assignment  is  in  the  following  words:  "I, 
Henry  C  Laub,  the  withln-named  purchaser, 
for  and  in  consideration  of  six  thousand  and 
DO-lOO  dollars,  do  hereby  assign  and  transfer 
all  my  right,  title,  interest,  and  claim  In  and 
to  the  within  contract  or  bond,  and  the  prem- 
ises therein  described,  unto  Mary  B.  Romans, 
of  Denison,  in  the  county  of  Crawford  and 
state  of  Iowa,  her  heirs  and  assigns,  forever. 
And  I  do  hereby  authorize  Mary  B.  Romans 
to  receive  from  the  said  J.  B.  Romans  and 
William  H.  Lanb  a  deed  for  the  south  nine- 
teen and  one-half  (10%)  feet  of  lot  Ave  (S), 
and  all  of  lots  six  (6),  and  seven  (7),  In  block 
serenty-two  (72) ;  also  the  north  ninety  feet 
(90)  of  lots  eight  (8),  nine  (9),  ten  (10),  and 
eleven  (11).  in  block  seventy-three  (78);  and 
also  lot  nine  (0),  In  block  eighty-four  (84)— In 
the  dty  of  Denison,  Crawford  county,  Iowa, 
as  shown  by  the  recorded  plat  thereof.  Upon 
the  final  payment  of  all  purchase  money,  and 
a  full  compliance  with  all  the  requirements 
contained  In  the  within  agreement  Is  made 
and  done  by  the  said  Mary  Romans,  her 
heirs  and  assigns,  then  a  deed  for  said  land 
shall  be  made  to  her.  Instead  of  me."  In  1908, 
W.  H.  Lanb  and  j.  B.  Romans  separately 
reconveyed  to  plaintiff  all  Interest  held  by 
tbem  In  the  property,  and  Dolly  Romans,  one 
of  the  daughters,  quitclaimed  to  plaintiff  all 
right,  title,  and  Interest  she  had  in  the  prop- 
erty  aa  heir  to  her  mother  under  the  assign- 
ment, and  this  action  is  brought  to  have  the 
assignment  to  Mrs.  Romans  declared  to  be 
a  mortgage  only,  to  secure  accommodation 
notes  which  have  been  taken  up  by  plaintiff 
and  are  tendered  for  cancellation,  and  to 
have  his  title  quieted  as  against  the  remain- 
ing two  heirs  of  Mrs.  Romans.  One  of  these 
daughters  la  represented  by  J.  B.  Romans, 
ber  fftther,  as  guardian  ad  litem ;  and  R.  A. 
Romans,  brother  of  J.  B.  Romans,  tmder  let- 
ters of  administration  granted  three  yeara 
after  the  death  of  Mrs.  Romans,  Intervenes 
in  behalf  of  her  estate,  asking  an  accounting 
for  rents  and  profits,  etc 

Plaintiff  seeks  to  prove  that  the  assign- 
ment to  Mrs.  Romans  was  by  way  of  security 
for  the  notes  for  $6,000  executed  to  him  by 
her.  and  which  be  claims  were  accommoda- 
tion notes,  while  it  is  contended  for  defend- 
ants that  the  assignment  was  intended  to 
vest  the  legal  title  of  the  property  In  Mrs. 
Romans  in  consideration  of  notes  executed 
by  her,  subject,  of  course,  to  the  incum- 
brances. The  case  for  plaintiff  Is  based  prinr 
dpally  on  the  testimony  of  witnesses  as  to 
dedarationa  of  Mta.  Bomana  at  diflneut 


tlmea  Indicating  that  she  held  the  property 
nndw  ttie  aaslgnment  aa  secnrlly  only,  tor 
notea  given  to  help  her  father  aecore  exten- 
sion of  time  wittt  oedltors,  and  the  ctmduct 
of  Mrs.  Romans  dnring  her  lifetime  la  folltaig 
to  aaaert  any  rl^t  to  the  income  from  the 
property  which  was  yielding  a  considerable 
rental  In  the  hands  ot  J.  B.  Romans,  who  had 
assumed  the  management  of  It  under  the 
deed  and  covenant  to  reconvey  execated  In 
the  transaction  between  him  and  W.  H.  Z<aub 
on  the  one  band  and  plalnttfl  oa  the  other. 
Plaintiff  also  testlfled  to  the  relations  which 
he  was  recognized  by  all  parties  as  sustaining 
toward  the  propwty.  though,  of  course,  he 
was  Incompetoit  to  testify  as  to  any  com- 
munication or  transaction  with  Mrs.  Romans, 
and  could  not,  tberetore,  relate  the  conversa- 
tion between  tbem,  If  any,  tendliw  to  show 
their  mutual  agreement  at  the  time  the  as- 
signment was  executed. 

Counsel  for  appellant  contend,  howevtf, 
tbat  the  evidence  as  to  the  Intention  with 
which  Mrs.  Romans  received  and  retained 
the  assignment  and  the  drcnmstances  attend- 
ing the  payment  of  the  proceeds  of  the  prop- 
erty to  plaintiff  was  wholly  Inadmissible,  on 
the  ground  that  plaintiff  was  seeking  thereby 
to  vary  or  contradict  the  terms  ot  the  writ- 
ten  assignment  purporting  to  make  an  abso- 
lute and  unconditional  transfer  to  Mrs.  Ro- 
mans of  all  remaining  right  of  plaintiff  in  the 
property.  Counsel  do  not  contend,  of  course, 
that  evidence  is  not  admissible  In  equity  to 
prove  a  conveyance  absolute  in  form  to  be  in 
fact  a  mortgage,  with  the  effect  that  the 
grantor  is  entitled  to  redeem;  but  they  con- 
tend that  this  can  only  be  done  1^  proof  of 
Independent  facts  and  circumstances,  and  not 
by  proof  of  mere  intention  or  understanding 
of  parties  contrary  to  the  specific  language 
of  the  taistrument  But  we  are  unable  to 
follow  counsel  In  this  line  of  argument  It 
would  not  be  contended  that  plaintiff  could 
not  prove  a  separate  writing  contradicting  the 
absolute  conveyance,  and  that  he  could  not 
prove  by  prior  writings  what  the  purpose 
was  In  making  the  conveyance,  although  In 
the  latter  of  the  two  cases  the  rule  that  a 
written  instrmneot  cannot  be  contradicted  by 
proof  of  prior  Inconsistent  writings  would  ap- 
parentiy  be  violated.  Now,  as  we  under- 
stand it,  a  prior  or  contemporaneous  oral 
agreement  to  the  ^ect  that  a  writing,  though 
in  form  an  absolute  conv^ance.  is  Intended 
as  a  mortgage.  Is  Just  as  much  a  fact  or  <Ar- 
cnmstance  to  be  taken  into  account  In  deter- 
mining the  effect  of  the  instrument  as  though 
such  Intention  had  been  expressed  in  writing. 
The  IntMitlon  of  the  parties  that  the  Instru- 
ment is  to  be  construed  as  a  mortgage  Is  not 
proven  for  the  purpose  of  showing  that  th^ 
did  not  understend  and  intend  the  language 
used  in  the  instrument,  but  for  the  purpose 
of  establishing  the  independent  fact  that, 
although  a  conveyance  was  intended,  the  pur- 
pose of  this  conveyance  was  to  create  the  re- 
lation of  mortgagor  and  mortgagee,  Instead 
of  grantor  and  grantee.  Such  ^  a  mutual 
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understanding  Is  JuBt  as  much  a  fact  or  cir- 
cumstance as  any  otlier  wblcb  may  be  sliown 
for  the  purpose  of  converting  a  conTeyance 
absolute  in  form  Into  a  mortgage.  It  Is  only 
necessary,  aa  we  think,  to  cite  a  few  of  the 
decIsioQs  of  this  court  on  the  subject,  to  show 
that  such  evidence  is  perfectly  competent 
See  Bigler  v.  Jack,  114  Iowa,  667,  87  N.  W. 
700 ;  Trucks  v.  Llndsey,  18  Iowa,  504 ;  Iowa 
Savings  Bank  v.  Coonrod,  97  Iowa,  106,  66 
N.  W.  78;  Hughes  v.  Sheaff,  19  Iowa,  842. 

The  facts  and  circumstances  which  counsel 
for  appellant  would  recogulze  as  admissible 
to  show  an  instrument  of  absolute  conv^- 
ance  to  have  been  intended  for  a  mortgage 
are  that  there  was  the  relation  of  borroww 
and  lender  between  the  parties  continuing 
after  the  conveyance,  that  the  grantor  con- 
tinued in  the  use  and  occupancy  of  the  prop- 
erty, and  the  like;  but  we  do  not  see  that 
Rucb  facts  and  circumstances  are  any  more 
controlling  for  the  purpose  than  the  facts 
and  circumstances  which  the  evidence  in  this 
case  tends  to  establish.  The  declaration  of 
Mrs.  Romans  tended  to  show  that  the  notes 
executed  by  her  were  not  executed  as  pay- 
ment for  the  equity  In  the  proi>erty  which 
the  assignment  purported  to  convey  to  her, 
but  as  accommodation  paper  which  she  never 
expected  to  be  called  on  to  meet ;  that  after 
this  assignment  she  permitted,  and,  indeed, 
urged,  the  payment  by  her  husband,  J.  B.  Ro- 
mans, to  the  plaintiff,  of  rents  and  proceeds 
from  the  property  to  which,  under  the  assign- 
ment, she  was  absolutly  entitled;  and  that 
in  entire  conformity  to  plaintiflT's  contention 
as  to  the  nature  of  the  transaction  he  re- 
ceived these  rents  and  profits  as  his  own, 
without  crediting  them  upon  the  notes,  and 
Invested  some  thousands  of  dollars  of  his  own 
money,  aside  from  that  received  from  the 
rents  and  profits  in  improving  the  property 
and  removing  Incnmbrancee  therefrom,  which, 
If  this  assignment  had  been  intended  as  an 
absolute  conveyance,  would  have  been  entire- 
ly inconsistent  with  bis  Interests.  These  are 
facts  and  circumstances  of  signlflcance  in 
ascertaining  the  mutual  Intention  of  the 
parties. 

The  only  evidence  tending  to  contradict  the 
presumption  that  would  arise  from  the  action 
of  Mrs.  Romans  in  allowing  the  rents,  profits, 
and  proceeds  of  the  property  to  be  paid  over 
by  J.  R  Romans  to  the  plaintiff  is  that  af- 
forded by  the  testimony  of  her  husband  that 
these  payments  to  plaintiff  were  made  by  him 
under  the  direction  of  his  wife  with  the  un- 
derstanding that  tbey  should  be  applied  on 
the  notes  given  by  her  to  the  plaintiff;  but 
not  only  is  this  witness  unable  to  Indicate 
when  or  where  or  in  what  language  any  such 
direction  was  given  to  htm  by  his  wife,  or 
that  he  communicated  any  such  Intmtlon  to 
the  plaintiff  at  the  time  payments  were  made, 
but,  on  the  contrary,  it  appears  from  bis  own 
statement  that  he  never  directed  these  pay- 
ments to  t>e  credited  on  the  notes,  or  took  any 
st^  to  MB  that  max^  credits  were  mads^  and 


it  appears  from  the  notes  themselves  that  no 
BMch  credits  have  ever  been  made,  but  that 
the  notes,  still  outstanding,  apparently,  as  the 
onsatisfled  obligations  of  Mrs.  Romans,  were 
in  plaintiff's  hands  at  the  time  this  suit  waa 
instituted,  and  are  now  in  court  to  be  sur- 
rendered, if  the  court  shall  find,  in  accordance 
with  plaintiff's  contention,  that  these  notes 
were  giv«i  as  accommodation  paper,  Instead 
of  as  payment  for  plalntilTs  remaining  equity 
In  the  property,  which  the  assignment  pur- 
ported to  transfer  to  Mrs.  Romans.  That  J. 
B.  Romans  did  not  believe,  until  a  long  time 
after  the  death  of  his  wife,  that  she  was  the 
absolute  owner  of  this  property,  although  he 
knew,  prior  to  her  death,  of  the  execution  of 
this  assignment,  fully  appears  from  tbe  fact 
that  he  entered  into  a  full  settlement  with 
plaintiff  of  claims  as  between  him  and  the 
plaintiff  growing  out  of  the  original  convey- 
ance to  him  and  W.  H.  Laub  of  the  property 
subject  to  mortgages  and  the  bond  for  convey- 
ance, and  that  in  this  settlement  he  treated 
the  rents,  profits,  and  proceeds  received  by 
him  from  the  property  as  belonging  to  plain- 
tiff, and  accounted  for  them,  and  insisted  on 
compensation  as  plalntUTs  agent  before  exe- 
cuting the  deed  of  conveyance  to  plaintiff 
which  has  already  been  referred  to,  although. 
If  his  testimony  as  to  the  direction  of  his  wife 
to  apply  these  proceeds  in  satisfaction  of 
the  notes  Is  true,  be  must  have  known  that  his 
obligations  were  to  the  administrator  and 
heirs  of  his  wife,  and  not  to  plaintiff.  At  the 
time  he  executed  this  last  conveyance  to 
plaintiff  he  had  already  paid  plaintiff  more 
than  enough  money,  received  from  this 
property,  to  satisfy  his  wife's  notes,  and 
yet  he  Insisted,  before  such  reconveyance 
should  be  executed,  that  plaintiff  should  extin- 
guish one  of  the  outstanding  mortgages  on 
the  property,  notwithstanding  the  fact  that, 
if  his  wife  was  the  absolute  owner,  plaintiff 
was  under  no  obligation  whatever  to  extin- 
guish this  mortgage.  Of  course,  the  acts  of 
3.  B.  Romans. are  not  binding  on  tbese  defend- 
ants; but  they  are  significant,  as  contradict- 
ing his  testimony  to  the  effect  that  he  paid 
the  rents  and  proceeds  of  the  property  to  the 
plaintiff  In  the  extinguishment  of  his  wife's 
notes  given  for  tbe  purchase  money,  and  the 
direction  which  he  says  was  given  to  him 
by  his  wife  to  thus  satls^  her  notes  Is  tbe 
only  evidence  of  conduct  on  her  part  relied 
on  as  indicating  any  understanding  that  she 
was  the  absolute  owner  of  the  property. 

Other  witnesses  testified  over  objections 
in  behalf  of  plaintiff  to  declarations  of  Mrs. 
Romans  tending  to  contradict  the  declarations 
testified  to  in  plaintiff's  l>ehalf  as  to  the 
nature  of  the  transaction;  but,  waiving  for 
the  present  tbe  legal  objection  that  declara- 
tions of  Mrs.  Romans  in  her  own  Interest 
could  not  be  proven,  although  her  declarations 
made  contrary  to  her  interest  were  admis- 
sible, we  find  on  the  whole  evidence  that 
tbe  assignment  to  her  was  satisfactorily 
kbown  to  hava  be^  Intended  and  under- 
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stood  aa  made  by  way  of  eecnrl^  only,  to 
protect  hex  against  liability  on  accommoda- 
tion paper  to  the  eztrat  of  96,000  given  to 
her  father,  and  that,  aa  no  farther  liability 
on  sncb  paper  exists  on  the  part  of  her  es- 
tate, the  assignment  has  fully  sored  Ita 
pnrpose  and  should  now  be  canceled,  and  the 
title  of  plaintiff  aboold  be  quieted  u  ogliiiut 
the  defoidants. 

The  decree  of  tiie  trial  court  la  tbmion 
affirmed. 


In  re  MILLER'S  WILU 
(Supreme  Court  of  Iowa.  Oct  20,  190S.) 
Wru-s — Ademptioh  of  L*oaot — DiBPoemoH 

OF  PbOFKBTT. 

Under  Code,  I  3271,  provldins  that  proper^ 
to  be  satwequently  aognired  may  be  devised 
when  the  intention  la  clear  and  explicit,  a  will 
■peaks  as  of  testator's  death ;  and  where  a  will 
pnrrlded  that  the  testator's  real  estate  be  sold 
and  converted  Into  money  and  divided  in  a 
specified  manner  amoag  certain  Imtees,  and 
there  was  a  residuary  clause  callinc  for  an  eQoal 
division,  and  testator  sold  Us  real  estate  be- 
fbre  his  deatii,  the  proceeds  of  stich  sale  were 
dtatribatable  only  under  the  residuary  clause. 

Appeal  from  District  Court,  Mataaaka 
County:  W.  G.  Clements,  Judge. 

Proceeding  to  obtain  construction  of  wlU. 
The  material  facts  are  stated  In  the  opinion. 
Reversed. 

J.  F.  and  W.  B.  Lacey,  for  appellanta 
Wyman.  Gaylor,  and  I^i^s.  J.  O.  WUIlama 
and  L.  C.  Blanchard,  for  ^^pellees. 

WBAVaiR,  J.  WllUam  L.  BCUlar,  of 
Mahaaka  county,  la.,  died  testate  Norember 
4,  1008.  His  will  was  executed  some  four 
years  prior  to  hia  death,  and  la  in  the  follow- 
ing words: 

"Last  Will  and  Testament  of 
WilUam  L.  Miller. 

'^now  all  men  by  these  presents,  that  I, 
William  li.  Miller,  of  Mahaska  county,  state 
of  Iowa,  being  In  my  usual  state  of  health 
and  having  full  possession  of  my  mental 
faculties  and  being  desirous  of  disposing  of 
my  worldly  afTalrs,  do  hereby  make,  con- 
Btltnte,  and  dedara  thia  to  be  my  last  will, 
hereto  revoking  all  fonnar  wills  made  by 
me. 

"First  It  Is  my  ylll  that  my  body  have 
decent  burial  and  that  a  modest  tombstone 
be  erected  at  my  grave. 

"Second.  I  will  to  my  son,  Levi  J.  Mlilo', 
the  homestead  forty  acres,  being  the  forty 
{40)  that  I  now  live  on  and  being  the  forty 
(40)  acres  that  he  now  Is  living  on  and  car- 
ing for  me,  being  described  as  follows,  to 
wit:  The  northeast  ^  of  the  southeast  % 
of  section  4,  township  77,  range  16,  in  fee 
simple,  to  the  said  Levi  J.  Miller  and  his 
heirs. 

"Third.  I  win  and  bequeath  that  aU  the 
rest  ot  my  real  estate  be  sold  and  converted 
Into  money  and  be  divided  as  follows,  to 


wit:  I  vrlll  and  bequeath  to  my  son,  Ira  C. 
Miller.  part  of  the  proceeds  therein; 
to  my  daughter.  Emma  I.  Parke,  one-elgbth 
(%)  of  the  proceeds;  to  my  son,  Aaron  D. 
Miller,  one-third  of  the  proceeds;  and  I 
will  that  the  remainder  thereof  shall  go  to 
my  son,  David  S.  Miller — it  being  my  in- 
tontlou  that  the  forty  (40)  acres  willed  to 
Levi  J.  MUler  shall  be  his  full  share  in  my 
estate,  having  so  willed  to  blm  on  condition 
that  he  take  care  of  me  for  the  rest  of  my 
days,  and  for  services  heretofore  rendered. 

"I  hereby  nominate  and  appoint  Levi  J. 
Miller  as  executor  of  this  will,  and  direct 
him  to  carry  out  this  my  last  vrlU  and  here- 
by fully  authorise  him  to  sell  and  convey 
all  the  land  excepting  the  nortlieaat  14  ot 
the  southeast  %  heretofore  willed  to  my  son, 
Levi  J.  Miller.  AU  the  rest  ot  my  personal 
property  shall  be  divided  equally  among 
my  said  children. 

"In  witness  whereof,  I  bave  hereunto  set 
my  hand  this  22d  day  of  December,  A.  D. 
1699.  William  L.  Miller." 

This  Instrument  having  been  duly  admit- 
ted to  probate,  question  arose  as  to  the  prop- 
er distribution  of  the  estate,  and  this  pro- 
ceeding was  instituted  by  George  F.  Smith, 
administrator  with  will  annexed,  to  obtain 
the  order  or  judgment  of  the  court  for  his 
guidance.  It  appears  without  controversy 
that  at  the  date  of  the  will  the  testator  own- 
ed In  fee  simple  the  40-acre  tract  speclflcally 
described  ther^  and  two  other  tracts,  ag- 
gregating about  45  acres,  in  the  same  vicini- 
ty. Within  a  few  days  after  the  will  was 
executed  he  transferred  the  homestead  40 
acres  to  the  devisee  Levi  J.  Miller.  Un- 
fortunately the  parties  to  this  appeal  have 
not  deemed  It  necessary  to  present  a  copy  of 
this  Instrument  In  their  abstracts,  but  the 
same  Is  described  as  a  "deed  or  contract" 
contoinlng  a  provision  to  the  effect  that  It 
Is  made  In  consideration  that  William  L. 
Miller  (testator)  is  to  bave  a  home  with  the 
said  Levi  J,  Miller  upon  said  land,  who  is 
to  board  and  care  for  the  grantor,  and  at 
the  death  of  the  grantor  the  title  to  the  land 
Is  to  become  "full  and  perfect  In  Levi  J. 
Miller  and  that  said  deed  or  contract  at 
the  death  of  WllUam  L.  Miller  is  to  become 
null  and  void."  Afto^ard,  on  April  24, 
1902,  William  L.  Miller  sold  and  conveyed 
all  his  remaining  real  estate  to  Levi  J.  Mil- 
ler taking  the  promissory  notes  of  the  latter, 
secured  by  mortgage  for  a  part  or  all  of  the 
agreed  price.  At  the  date  of  bis  death  Wll- 
Uam L.  Miller  owned  no  real  estate,  but 
among  the  items  of  the  personal  estate  left 
by  him  were  some  or  all  of  the  promissory 
notes  given  him  by  I«vl  J.  Miller  as  above 
stated.  From  this  changed  condition  of  the 
property  and  estate  of  the  testator  has  arisen 
the  doubt  and  controversy  as  to  its  propo' 
distribution  among  the  beneficiaries  of  the 
wilL 

Ttw  qnastloiia  presented  and  atfutd  are 
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Id  substance:  (1)  Are  the  promissory  notes 
recelred  by  the  testator  for  the  land,  other 
than  the  homestead  tract,  sold  by  him  after 
the  date  of  the  will  and  now  In  the  hands 
of  the  administrator,  to  be  treated  as  a  part 
of  the  general  personal  estate  and  distributed 
under  the  last  or  residuary  clause  of  the 
will,  or  are  these  notes  to  be  distributed  un- 
der the  third  clause  to  the  persons  and  in 
the  proportions  therein  described?  (2)  If 
the  notes  or  moneys  arising  from  the  sale 
of  such  land  In  the  testator's  lifetime  fall 
Into  the  general  personal  estate  for  distribu- 
tion under  the  residuary  clause,  is  Levi  J. 
Miller  entitled  to  share  therein?  To  a  full 
understanding  of  the  Judgment  entered.  It 
should  be  said  that  at  the  date  of  the  will 
William  L.  Miller  was  evidently  a  widower, 
and  that  the  persons  named  In  the  will,  Levi 
J.  Miller,  Aaron  D.  Miller,  Ira  C.  Miller. 
Bmma  I.  Parke,  and  David  S.  Miller,  ap- 
pear to  have  been  his  only  children  and 
heirs  at  law.  Though  not  expressly  stated, 
it  would  also  appear  that  the  son  Ira  0. 
Miller  has  since  died,  and  that  whatever  In- 
terest he  was  entitled  to  under  the  will  has 
passed  to  his  children,  Hattle  L.  Wymore 
and  Mattle  V.  Caylor,  who  are  made  parties 
to  this  proceeding.  The  trial  court  first 
held  and  decreed  that  by  the  sale  of  the 
land  In  his  lifetime  the  provisions  made  by 
the  third  clause  of  the  will  were  adeemed 
or  revoked,  and  that  the  entire  personal 
estate  should  be  distributed  under  the  re- 
siduary clause,  one-fourth  each  to  Emma  I. 
Parke,  Aaron  D.  Miller,  and  David  S.  Miller, 
and  one-eighth  each  to  Hattle  L.  Wymore 
and  Mattle  V.  Caylor.  Later,  and  during 
the  same  term,  the  court  reconsidered  Its 
decision,  reaching  the  opposite  conclusion, 
and  decreed  that  the  promissory  notes  re- 
ferred  to  should  be  divided  and  distributed 
under  the  third  clause  of  the  will,  to  Emma 
I.  Parke  one-eighth,  to  Aaron  D.  Miller  one- 
third,  to  Hattle  L.  Wymore  and  Mattie  V. 
Caylor  each  one  thirty-second,  and  the  re- 
mainder to  David  8.  Miller.  From  this  de- 
cision, Hattle  L.  Wymore  and  Mattle  V. 
Caylor  have  appealed. 

Levi  J.  Miller  has  also  perfected  an  ap- 
peal, but,  not  having  filed  any  arg\uueut. 
It  cannot  be  considered,  and  will  be  dis- 
missed. With  this  last-mentloued  appeal 
disposed  of,  the  controversy  before  us  Is 
narrowed  down  to  the  single  question  wheth- 
er the  promissory  notes  given  to  the  testator 
for  the  price  of  real  estate  sold  by  him  are 
to  be  distributed  under  the  third  paragraph 
of  the  will.  To  properly  answer  this  In- 
quiry, it  becomes  material  to  consider  the 
date  from  which  the  will  Is  in  law  held  to 
speak. 

1.  It  may  be  conceded  that  at  common 
law,  or  at  least  after  St.  32  Hen.  VIII,  a 
testamentary  disposition  of  real  estate  was 
held  to  speak  from  the  date  of  the  will, 
and  that  after-acquired  lands  were  not  a 
subject  of  derise.  Langford  t.  Pitt,  2  P. 


Wms.  629;  Olrard  v.  Mayor,  4  Rawie,  S23, 
26  Am.  Dec.  1^;  Gilbert  on  Devises,  136; 
McKlnnon  v.  Thompson,  8  Johns.  Ch.  307. 
That  rule  has  been  abrogated  In  England  by 
St  1.  yict  c.  26,  and  in  this  country  by 
l^slative  enactmente  In  nearly,  If  not  quite, 
all  of  the  states  of  the  Union.  Onr  own 
statute  (Code,  H  3270,  3271),  though  dif- 
fering somewhat  from  the  enactments  of 
other  states  on  this  subject,  effects  the  same 
general  purpose  and  does  away  with  an 
artificial  rule  for  the  continued  observance, 
of  which  no  good  reason  exists.  It  has  long 
been  the  law  that  a  testamentary  disposi- 
tion of  personal  estate  speaks  from  the  date 
of  the  testator's  death,  and  not  from  the 
date  of  the  will,  and  the  effect  of  the  statute 
to  which  we  have  referred  Is  to  abolish  the 
common-law  distinction  In  this  respect  be- 
tween the  two  classes  of  property,  and  apply 
to  both  the  rule  which  has  always  obtained 
as  to  i>ersonalty.  Such  was  our  holding  In 
Brlggs  V,  Brlgga,  69  Iowa.  617,  29  N.  W.  632. 
See,  also.  Wynne  v.  Wynne,  2B  Miss.  251, 
57  Am.  Dec.  139.  If,  then,  we  are  to  consid- 
er the  third  clause  of  the  wUI  before  us  as 
carrying  a  devise  of  real  estate,  then  ondcr 
the  statute  to  which  we  have  referred  that 
devise  must  be  satisfied  or  carried  Into  effect. 
If  at  all,  by  applying  It  to  real  estate  of 
which  the  testator  died  seised.  As  It  Is 
conceded  that  be  owned  no  real  property 
whatever  at  the  date  of  bis  death.  It  fol- 
lows of  necessity  that  any  devise  mado 
therein  falls,  not  necessarily  because  of  an 
ademption,  a  doctrine  which,  technically 
speaking.  Is  applicable  solely  to  bequests  of 
personalty,  but  because  the  testator  left  no 
real  estate  with  which  to  satisfy  It.  The 
conveyance  of  the  subject  of  the  devise 
operates  as  a  revocation  of  the  will  to  the 
extent  of  the  property  thus  disposed  of. 
Warren  v.  Taylor,  56  Iowa,  182,  9  N.  W.  128. 
See,  also,  cases  cited  In  30  Am.  ft  Eng.  Ency. 
Law  (2d  Ed.)  623.  On  the  theory,  how- 
ever, that  the  will  speaks  from  the  death 
of  tiie  testator  and  with  reference  to  his 
estate  as  It  may  then  exist.  It  Is  perhaps  not 
strictly  accurate  to  speak  of  the  result  as 
a  "revocation."  but  the  devise  falls  becalm, 
when  the  will  becomes  effective,  the  testator 
has  no  property  within  the  terms  of  the 
gift  Warren  v.  Taylor.  56  Iowa,  192,  9 
N.  W.  128;  McNaughton  v.  McNaughton, 
34  N.  Y.  204,  It  is  equally  well  setUed  that 
upon  sale  of  devised  real  property  by  the 
testator  the  proceeds  of  such  sale  of  which 
he  may  die  possessed  will  not  be  substituted 
for  the  property  Itoelf,  unless  a  direction  so 
to  do  Is  found  In  the  will.  Adams  v.  Winne, 
7  Paige,  97;  Gilbert  v.  Gilbert.  9  Barb.  532. 

2.  It  is  argued  on  part  of  appellee  that  tbe 
provisions  of  tbe  will  directing  the  sale  of 
the  real  estate  and  a  distribution  of  the 
proceeds  among  certain  named  beneficiaries 
calls  for  an  application  of  tbe  doctrine  of 
equitable  conversion,  and  tluit  the  c^fte  pro- 
vided for  In  tbe  third  clause  are  to  be  re- 
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garded  and  treated  as  bequests  of  personalty, 
and  not  deTlses  of  real  estate.  Ttils  proposi- 
tion we  may  concede  to  be  sound,  bnt  It 
does  not  change  the  result.  In  the  absence 
of  a  contrary  Intent,  expressed  or  clearly 
implied.  In  the  will,  the  equitable  conrerslon 
of  real  estate  Into  money  for  the  purposes 
of  distribution  among  the  objects  of  the 
testator's  bounty  tabes  place  as  from  the 
date  of  hts  death.  Laird's  Appeal,  85  Pa. 
343;  Underwood  t.  Cnrtls.  127  N.  T.  633, 
28  N.  B.  585  ;  9  Oyc.  note  49.  It  follows 
of  necessity  that  the  benefit  of  this  rule  by 
which  real  estate  is  equitably  transmuted 
Into  personalty  for  the  purposes  of  dlstrlbn- 
tlon  can  be  asserted  by  the  appellees  only  as 
to  such  lands  as  the  testator  was  seised  of 
At  the  time  the  will  became  eftectlTe  by 
bis  decease.  The  bequests  provided  for  in 
the  third  clause  are  not  of  the  proceeds  of 
the  sale  of  lands  made  by  the  testator  In 
his  lifetime,  but  proceeds  of  sales  to  be  made 
by  the  executor  after  his  death,  and,  if  It 
so  happen  that  at  his  death  be  Is  not  the 
owner  of  any  land  upon  which  the  power 
given  to  the  executor  can  be  exercised.  It 
results  that  this  clause  never  became  opera- 
tive. This  distinction  Is  very  clearly  recog- 
nized and  enforced  In  McNaughton  v.  Mc- 
Naugbton,  34  N.  T.  201.  In  that  case  the 
testator,  after  devising  to  his  wife  all  his 
personal  estate  absolutely  and  all  his  real 
estate  for  life,  directed  tbat  upon  her  death 
the  real  estate  be  sold  and  the  proceeds 
thereof  divided  among  his  nieces  and 
nephews.  After  the  execution  of  his  wilt 
he  sold  and  conveyed  a  farm,  which  was 
the  principal  part  of  his  real  estate,  taking 
In  part  payment  therefor  a  bond  and  mort- 
gage, which  being  unpaid  at  the  date  of  his 
death  passed  Into  the  hands  of  the  executor. 
Two  years  later  the  widow  died.  The  repre- 
•entatlves  of  the  widow's  estate  laid  claim 
to  the  bond  and  mortgage  on  the  theory 
that  she  became  entitled  to  the  same  ab- 
solutely under  the  bequest  to  her  of  all  the 
testator's  personalty,  while  the  nephews  and 
nieces  claimed  that  under  the  provision  of 
the  will  In  their  favor  the  executor  must 
account  for  the  bond  and  mortgage  to  them. 
Ilielr  demand  was  In  all  respects  parallel 
to  that  of  the  appellees  In  the  case  before 
Ds,  and  rested  upon  the  same  theory  that 
the  sale  of  the  land  by  the  testator  did  not 
avoid  the  devise  or  bequest  In  their  favor, 
and  that  their  right  attached  to  the  proceeds 
of  the  sale  on  band  at  the  death  of  the 
testator  the  same  as  If  he  had  died  seised 
of  the  real  estate  and  the  executor  bad  re- 
ceived the  bond  and  mortgage  upon  a  sale 
made  by  himself  under  the  power  given 
by  the  will.  This  contention  was  overruled 
by  the  New  York  court,  and  the  right  to  the 
property  in  controversy  was  held  to  have 
passed  to  the  widow  absolutely.  The  court 
says:  "When  the  will  took  effect  by  the 
death  of  ttae  testator,  the  farm  which  he 
avned  at  its  date  bad  ceased  to  ba  a  por> 


tion  of  his  real  estate.  If  there  had  been 
a  spedflc  devise  to  the  appellants  of  the 
farm,  the  sale  of  it  by  the  donor  In  bis  life- 
time wonld  have  operated  as  a  revocation  of 
the  gift  They  would  have  acquired  no 
Interest  In  the  bond  and  mortgage,  though 
given  for  a  portion  of  the  purchase  money- 
The  rule  on  this  subject  Is  well  settled. 
There  is  no  specific  gift  by  the  testator  of 
the  farm  or  Its  proceeds.  He  gives  his  real 
estate  to  the  widow  for  life  and  Its  avails 
to  the  appellants  after  her  decease^  The 
provision  In  her  favor  Is  a  strict  devise,  but 
the  gift  to  the  ultimate  donees  is  In  the  na- 
ture of  a  pecuniary  ttequest.  Tor  the  pur- 
pose of  giving  It  effect  according  to  the  pre- 
sumed Intent,  the  real  estate  Is  converted 
into  personal  property  from  the  death  of 
the  widow  when  the  sale  was  to  be  made 
and  the  avails  divided  among  the  nephews 
and  nlecea." 

Referring  to  the  effect  of  the  statute  which 
abolished  the  distinction  between  real  estate 
and  personalty  as  to  the  date  from  which  a 
will  speaks,  the  court  further  says:  "A  gen- 
eral devise  of  real  estate  has  now  in  this 
respect  the  same  effect  with  a  general  be- 
quest of  personal  property,  and  the  gift  In 
either  case  embraces  only  such  property  as 
the  donor  owns  at  the  time  of  the  decease 
answering  the  descriptive  terms  of  the  will." 
To  an  argument  which  Is  also  pressed  upon 
our  attention  In  this  case,  the  writer  of  the 
opinion,  Mr.  Justice  Porter,  resiwnds:  "It 
Is  claimed  that  the  testator  Intended  to  be- 
queath specifically  to  the  appellants  the 
avails  of  the  farm,  and  that  in  making  the 
sale  he  wag  merely  anticipating  the  execu- 
tion of  a  power  conferred  by  the  will  in 
furtherance  of  the  object  of  the  gift.  The 
bequest  was  of  the  proceeds  of  the  sale  of 
bis  real  estate,  and  In  tbat  sense  was  specific, 
but  It  was  In  no  sense  a  specific  bequest  of 
the  proceeds  of  the  farm  which  he  after- 
wards sold.  If  the  latter  had  been  Its 
character,  it  may  well  be  questioned  whether 
the  sale  would  have  operated  as  an  ademp- 
tion or  revocation  of  the  gift  Bnt  In  this 
case  no  question  of  ademption  or  revocation 
arises,  as  the  testetor  gave  neither  the  farm 
nor  its  avails  to  the  appellant  The  same 
rule  has  been  applied  to  a  very  similar  case 
by  tbe  Supreme  Court  of  Maine.  Emery  v. 
Union  Soc.,  79  Me.  334,  9  Ati.  891.  See.  also, 
Bailiet's  Appeal,  14  Pa.  451.  To  bold  other- 
wise and  to  say  that  upon  tbe  death  of  a  tes- 
tetor the  donee  of  a  gift,  the  subject  of  which 
has  been  sold  by  such  testetor  In  bis  life- 
time, may  pursue  and  lay  claim  to  the  pro- 
ceeds in  the  hands  of  the  execntor.  would 
be  to  open  the  door  to  vexating  litigation, 
and  delay  In  the  settlement  of  estetes.  The 
case  of  Bolaud  v,  Tiernay,  118  Iowa.  62.  91 
N.  W.  836,  which  Is  much  relied  upon 
counsel  for  appellee,  does  not  appear  to  us  to 
be  In  point  If  applicable  at  all.  It  is  only 
upon  tbe  proposition  that  a  testaiuCTtary 
diapoattloa  of  land  which  !■  directed  to  b* 
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Bold  and  proceed!  divided,  works  an  equita- 
ble conversion  of  tbe  realty  Into  personal 
estate  for  tbe  purposes  of  Its  distribution. 
But,  as  we  have  already  said,  this  effect  may 
be  conceded  without  reaching  the  conclusion 
arrived  at  by  the  trial  court  It  is,  however, 
an  equitable  conversion,  not  of  tbe  land 
owned  by  the  testator  at  the  will  tliree  years 
before  his  death,  but  of  such  lands,  If  any, 
as  he  may  have  at  the  time  of  hfs  death. 
Of  other  cases  cited  we  And  none  going  to  the 
extent  claimed  by  the  appellees. 

It  is  not  contended  that  the  legacies  pro- 
vided by  the  third  clause  of  the  will  are  of 
a  general  nature  and  payable  from  the  es- 
tate at  large.  They  are  bequests  in  certain, 
definite  shares  in  the  proceeds  of  the  sale  of 
lands  coming  within  the  description  contained 
in  tbe  will,  and  neither  express  nor  Imply 
any  charge  or  burden  upon  the  estate  gen- 
erally. To  this  extent  at  least,  tbe  bequests 
are  spedflc,  and  the  death  of  the  testator 
without  any  lands  with  which  to  discbarge  or 
satisfy  them  either  in  whole  or  In  part 
reud»«  them  Inoperative. 

Such  being  tbe  case,  the  promissory  notes 
In  controTersy  must  be  distributed  under  the 
residuary  clause  of  the  will  which  provides 
for  distribution  tn  equal  shares  among  the 
children  of  the  testator,  other  than  Levi  J. 
Miller,  substantially  as  was  first  ordered  by 
the  trial  court 

For  the  reasons  above  indicated,  the  ord» 
appealed  from  Is  reversed  and  cause  remand- 
ed for  further  proceedings  in  harmony  with 
the  opinion. 

Reversed. 


GAAB,  SCOTT  &  CO.  v.  HALVBRSON  et  al. 
(Supreme  Court  of  Iowa.  Oct  20,  1906.) 

1.  Sales — VALiDrrr  or  Contuot — ^E^ud  or 
Sbllbb— Opnnon. 

Where  a  ■ellfaig  agent  represented  that  an 
en^ce  sold  had  been  formerly  used,  had  been  re- 
built, was  practically  as  good  aa  new,  that  It 
would  steam  well,  and  was  of  sufficient  power  to 
drive  defendant's  threshing  machine,  for  which 
it  was  parcbased,  snch  representational  other 
than  that  the  engine  bad  been  rebuilt,  wen  mere 
expreesioas  of  opinion,  aud  could  not  be  made 
the  basis  of  a  charge  of  fraud. 

[Bd.  Note.~ror  cases  in  point,  aee  vol.  48, 
Gent  Dig.  Sales.  H  07,  731.] 

2.  Sahs— Wabbantt— OBuBAOH — ^PsiCB — Cait- 

CELLATIOir  (V  CEBTIFIOATBB. 

An  engine  was  warranted  to  be  made  of 
good  materials,  well  constructed,  and  with  prop- 
er use  to  do  good  work,  etc.  Written  notice, 
within  air  days,  of  any  failure  of  tbe  engine  to 
comply  with  the  warranty,  was  reqaired,  with 
a  reasonable  opportunl^  for  tbe  seller  to  send 

Sierts  to  remedy  the  defect  On  delivery  cer- 
n  attachments  were  foimd  defective,  some  of 
which  were  at  once  replaced,  and  others  tele- 
graphed for  and  a  day  or  two  later  sent  In  the 
meantime  defendant  started  It  and  lounedlately 
Informed  the  seller's  agent  that  It  did  not  steam 
well.  An  expert  was  telegraphed  for,  bnt  before 
he  could  arrive  defendant  rescinded  the  pur- 
chase and  refused  to  accept  the  engine,  though 
on  the  succeeding  day  the  «cpert  adjusted  it 
and  proved  Its  wMklng  capacity  to  conply  with 


the  warranty.  Held  not  to  show  a  breach  of 
warranty,  entitling  defendant  to  a  rescission  of 
the  notes  and  a  mortgage  given  for  tbe  price. 

[Bd.  Note.— For  cases  in  pohit  see  voL  4%, 
Cent  Dig.  Sales,  H  aOS^  SOBT 

Appeal  from  District  Coort,  Winneshldc 
Oomi^;  A.  N.  Hobson,  Judge. 

Action  in  eqidty  to  recover  upon  promlft* 
sory  notes,  and  to  fbredose  a  chattel  mort- 
gage given  to  secure  the  seme.  Thm  wa» 
a  decree  in  favor  of  plaintiff,  and  the  defend- 
ants appeal.  Affirmed. 

B.  P.  Johnson  and  John  B.  Eaye,  for  ap- 
pellants. Carr,  Hewitt,  Parker  ft  Wright 
and  Dan  Shea,  for  appellea 

BISHOP,  J.  The  notes  in  suit  three  Id 
number,  were  given  in  evidence  of  part  of  the 
purchase  price  of  a  traction  engine  sold  by 
plalntlft  to  the  defendant  Jome.  The  defend- 
ant Halverson  signed  one  of  the  notes  as 
surety.  Defendants  admit  the  execution  and 
delivery  of  the  notes  and  mortgage,  and  they 
defend  upon  substantially  two  grounds: 
First  fraud  in  contract  of  sale;  second, 
breach  of  warranty,  and  reaclsslm  of  tb» 
contract  on  account  thereof. 

1.  We  find  no  evidence  of  fraud  entering 
Into  the  contract  of  sale.  The  contention 
goes  no  farther  than  that  at  the  time  of  tbe 
sale  it  was  represented  by  the  selling  agent 
of  plaintiff  that  tbe  engine  was  one  whlcb 
had  been  formerly  used,  and  had  then  been 
rebuilt  and  was  Id  good  condition — practi- 
cally aa  good  as  new;  that  it  would  steam 
well,  and  was  of  sufficient  power  to  drive  the 
threshing  machine  of  defendant,  for  whlcb 
purpose  the  purchase  thereof  was  made. 
Without  undertaking  to  set  forth  the  evi- 
dence in  detail.  It  is  sufficient  to  say  that 
what  was  said  by  tbe  agent  in  respect  of  the 
engine  having  been  rebuilt  appears  to  be 
true.  Beyond  that  what  was  said  by  the 
agent  was  wholly  In  the  nature  of  opinion. 
A  mere  expression  of  opinion,  or  "trade  talk," 
cannot  be  construed  into  a  false  representa- 
tion. Des  Uolnes  Ins.  Co.  v.  Mclntlre,  9& 
Iowa,  60,  68  N.  W.  665;  Neidefer  v.  ChasUln^ 
71  Ind.  363,  36  Am.  Rep.  196;  Deming  v. 
Darley  (Mass.)  20  N.  B.  107,  2  L.  R.  A.  743. 
But  if  this  were  not  so,  the  opinions  ex- 
pressed had  relation  to  the  service,  ability, 
and  capacity  of  the  engine,  and  thete  matters 
were  covered  by  the  terms  of  the  written 
warranty  delivered  to  defendant  at  the  time 
of  the  sale,  and  upon  which  they  groQDd 
their  right  to  rescind  tbe  contract 

2.  By  tbe  contract  of  sale,  delivery  waa  to 
be  made  to  defendant  Jome  on  board  cars 
at  Decorah,  and  with  warranty;  the  mat«-Ial 
provisions  thereof  being  that  the  engine  was 
to  be  of  good  materials,  well  constructed, 
and  such  as  that,  with  proper  use  and  man- 
agement the  same  would  do  as  good  work 
as  any  other  engine  of  the  same  slxe  and 
capacity,  made  for  the  same  purpose.  It 
Is  ihea  provided  that  If,  Inside  of  six  6ays 
from  the  first  day  of  use,  the  aiglne  fkll  to 
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All  the  wmrran^,  written  notice  Is  to  bft 
glyea  at  once  to  plaintiff  at  its  home  offloe, 
and  to  the  local  tgeat  making  tbe  sale,  where- 
upon tbe  company  bave  a  reaxmable 
time  to  set  expert  workmen  on  tbe  ground 
and  remedy  the  defect  It  la  the  farther  pnh 
vision  that.  If  the  defect!  cannot  ^  remedied, 
the  company  baa  tbe  option  to  furnish  a  new 
esiglne  or  to  retnm.the  consideration;  and  the 
doing  of  either  shall  terminate  Its  llablUtr. 
And,  farther,  the  ose  defendant  of  the 
engine  after  the  expiration  of  the  six  days 
shall  be  conclnsiTe  evidence  of  tba  falllll- 
ment  of  tiie  warranty,  and  defuidant  agrees, 
in  sndi  erent,  to  make  no  other  claim  on  plain- 
tiff; and  "the  fact  of  any  agent  or  upert  of 
this  company  rendering  asslstaBce.  of  any  na- 
ture afto*  the  aboTfr-named  warranty  has 
been  oonclnded  [shall  not]  opwato  as  an  ex- 
tension of  the  conditions  thereof." 

While  not  wholly  without  dispute,  tbe  fol- 
lowing facta,  as  we  think,  are  eatabllahed  by 
the  record.  The  mmtract  of  sale^  Including 
the  warranty,  was  entered  Into  July  81.  lOOS. 
both  parties  signing  the  same,  and  the  esigine 
airlTed  at  Decorah  on  August  Tth.  On  the 
day  following  tb»  defendant  Jtune  examined 
It,  and  found  Uiat  some  <rf  tike  attachments 
were  defectlre.  He  called  tbe  attentl<m  of 
plaintiff's  agent  flimto^  and  some  woe  at 
once  replaced.  Others  not  in  stock  at  De- 
corah were  telegraphed  for,  and  a  day  or 
two  later  were  pot  on  the  engine  by  direction 
of  said  agent  In  the  meantime,  defoidant 
took  possession  of  tbe  engine,  and  on  August 
9th  be  put  the  same  Into  nsa  On  the  ermlng 
of  tiiat  day  he  r^jKirted  to  the  ag»t  of  plain- 
tiff fliat  It  did  not  steam  well,  and  a  man 
was  sent  out  to  pot  oa  tbe  further  attach- 
ments OTdered.  On  Saturday  evening,  Au- 
gust 16th,  defendant  went  to  the  office  of  the 
agent  In  Decorah  and  declared  Oat  he  could 
not  make  the  engine  steam,  and  that  It  would 
not  do  the  work  reqnired  of  It  The  agent 
at  once  tolcsraphed  for  an  expert  bat  betbre 
one  ooold  arrive,  and  on  Uonday,  August 
18th.  the  defenduit  caused  notice  to  be 
serred  m  the  agent  of  his  election  to  lesdnd 
tbe  contract  and  demanding  back  his  notes 
and  mortgagb  A  lite  notice  was  sent  by 
mail  to  plaintiff  at  Its  home  office.  During 
the  following  night  defendant  brought  the 
oiglne  into  Deourah,  and  left  It  in  the  yards 
ot  plaintiff's  said  ag^t  Tbe  next  morning 
tbe  expert  arrived,  and  upon  examining  the 
engine  found  the  eccentric  slipped  from  place 
about  an  Inch.  He  adjusted  the  difficulty, 
and  steamed  the  engine  with  the  result  as 
testifled  to  by  him,  and  In  this  be  Is  corrob- 
orated by  others,  that  the  engine  worked 
perfectly  and  withstood  the  test — ^made  by 
application  of  brakes — as  to  Its  working  ca- 
pacity as  provided  for  In  tbe  warranty. 
Thereafter  a  further  successful  test  was 
made  in  the  presence  of  defendant,  and  after 
omrtderable  correspondence  he  (defendant) 


agreed  to  take  back  the  oii^e.  If  it  should 
withstand  the  test  of  actually  driving  his 
threshing  machine.  When  the  ccanpany's  ex- 
pert came  to  assist  him  in  patting  the  engine 
at  woric,  and  upon  a  dlsagreemott  arising  as 
to  who  Should  take  the  engine  out  the  de- 
fendant refused  to  have  anything  farther  to 
do  with  It  np<m  ttie  trial  claim  was  made 
that  other  portions  of  the  engine  were  de- 
fective, hot  It  does  not  appear  that  the  a^ 
tentlon  of  plaintiff  or  its  agent  was  directed 
thereti^  or  that  any  opportunity  was  given 
to  rttuedy  or  r^lace  the  same 

We  think  there  was  no  breach  of  the  war- 
ranty, sodi  as  that  gave  defen^^t  tAe  right 
arbitrarily  to  rescind  the  sale.  Certainly  tbe 
defendant  cannot  complain  in  respect  of  the 
defective  attachments,  as  he  knew  of  those 
at  the  time  of  bis  receipt  of  the  oglne.  and. 
as  we  have  said,  the  record  shows  without 
dispute  that  all  such  wen  prconptly  furnish- 
ed. Now,  the  warranty  gave  dtfendant  six 
days  In  whlcdi  to  test  tbe  engine.  If  It  did 
not  work  properly,  It  was  the  agreement, 
signed  by  him,  that  tba  plaintiff  should  not 
only  be  notlfled,  but  ^uld  have  tbe  oppor- 
tunity to  have  the  trouble  investigated  by  an 
expert  and  remedied.  If  possible.  ISiat  the 
engine  did  not.  do  the  work  required  while 
in  the  hand  of  defendant  is  undoubtedly  true, 
but  the  fact  that  the  expert  who  examined 
it  the  day  fbllowing  its  return,  succeeded  In 
making  it  work  properly  uptm  adjusting  tbe 
eccentric  rod,  not  only  satisfled  the  court  be- 
low, bnt.mskes  It  cleu  to  us,  that  the  fault 
lay  in  the  want  of  Skill  or  carelessness  of 
the  person  who  had  attempted  to  opoate  the 
same  on  defadanf  s  account  And  this  partlc* 
ularly,  because  It  is  made  certain  by  the  evi- 
dence Oiat  tb»  lack  of  proper  adjnstment  in 
the  eccentric  rod  would  produce  the  very 
difficulties  of  which  defmdant  complained. 
Moreover,  bad  d^endant  Inr  good  faith  at- 
tempted to  cwaply  with  his  contract  sod,  as 
be  might  easily  have  done^  had  taken  tbe 
engine  out  again  and  permitted  the  expert 
to  put  tbe  same  to  test  in  actual  work,  a 
failure  would  have  made  perfect  bis  right 
to  reject  the  machine.  On  the  other  hand.  If 
tbe  work  done  was  up  to  the  requlrementa  of 
the  warranty,  the  right  of  plaintiff  to  Insist 
that  It  had  fulfllled  Its  contract  could  not 
well  be  questioned. 

Taking  the  drcnmBtances  as  th^  fairly 
appear  on  the  face  of  tbe  record,  and  as  we 
find  them  to  b^  we  condade  that  the  de- 
fendants are  not  in  position  to  claim  a  breach 
in  the  warranty,  or  to  any  affirmative  re- 
lief, and  hence  that  the  decree  as  entered 
Bhonid  not  be  disturbed.  The  following  au- 
thorities lend  support  to  our  conclusion: 
Wendall  v.  Osborne,  68  Iowa,  99,  18  N.  W. 
709;  Davis  v.  Robinson,  67  Iowa,  355,  25  N. 
W.  280;  Russell  v.  Murdock,  79  Iowa,  101, 
44  N.  W.  237,  IS  Am.  St  Bep.  84& 

Affirmed. 
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In  n  TOWNSEND'8  ESTATB. 
TOWNSBND  T.  TOWNSBND  et  aL 
(Supreme  Court  of  Iowa.  Oct  30.  1800.) 

1.  Wills  — Uhdub  Iwflwbkcb  — Bvidbhot— 
BtmoEN  OP  Fboof. 

The  burdeo  of  proviiig  undue  ioBuence  on 
a.  will  contest,  and  tnat  It  operated  on  the  mind 
of  the  testator.  U  upon  the  contestant 

[Bd.  Note^For  cam  In  wAnt,  tee  toL  49, 
Cant  Dig.  Wills,  }  889.] 

2.  SAUB— SUPFICIENOY  OF  EVIDBKCB. 

On  an  isBue  as  to  undue  influence  exerdaed 
upon  a  testator,  it  is  not  sufficient  to  ahow 
that  there  was  an  opportunity  to  exercise  such 
undue  influence;  but  there  must  be  evidence 
that  it  was  exercised  and  was  instrumental  in 
bringing  .about  the  will. 

[Ed.  Note.~For  cases  in  point  see  toL  48, 
Gent  Dig.  Wills,  S!  385,  432.] 
8.  Saux—Advice— Solicitation  . 

Neither  advice  nor  soHcitstitm,  however 
earnest  and  Insistent,  affects  a  will,  unless  It 
be  further  shown  that  the  freedom  of  will  was 
in  some  way  impaired  or  destroyed. 

[EJd.  Note. — For  cases  in  point,  see  voL  4ld, 
Cent  Dig.  WiUa,  S§  376.  377,  885,  887.] 

4.  SaUB— SUTTIOIENCT  OF  EVIDBHOB. 

Where,  on  a  will  contest  It  appean  that 
testator  was  of  sound  mind  when  tne  will  was 
made,  and  up  to  the  time  of  his  death  a  proa- 

Seroua  business  man,  evidence  of  undue  in- 
uence  must  be  clear  and  convincing. 
[Ed.  Note. — For  cases  In  point  sea  vol.  40, 
Cent  Dig.  WUh^  1  421.] 

5.  Sahb— Validitt— Ukjust  DiBPosmoit. 

The  fact  that  testator  was  extremely  fond 
of  contestant  and  that  the  will  Is  unjust,  in 
so  far  as  she  Is  concerned,  is  not  sufiiclent  to 

defeat  It 

[Ed.  Note. — For  cases  in  point  see  toL 
Cent  Dig.  Wills.  I  208.] 

&  Sahb— SnmoiKNOT  or  Btidbncb. 

On  a  will  contest,  evidence  that  proponent 
stated,  prior  to  the  execution  of  the  will,  that 
she  would  see  that  contestant  did  not  get  any 
more  from  testator  than  she  bad  already  had, 
wu  no  more  than  a  dedaratlcni  of  fntmt  and 
not  evldoice  of  an  attempt  to  influence  testator. 
7.  Sahb— Dbolabation  of  Testatob. 

On  an  issue  as  to  undue  influence,  mere 
declarations  of  testator,  whether  made  before 
or  ^ter  the  execution  of  the  will,  amount  to 
▼ery  little  In  the  face  of  a  prima  facie  showing 
of  mental  capacity  and  lack  of  coercion,  and 
there  should  be  independent  testinumy  before 
the  declarations  are  considered. 

[Ed.  Note. — For  cases  In  point  lae  voL  40, 
Cent  Dig.  Wills,  S$  415-420.1 

Appeal  from  District  Court,  Darls  County ; 
M.  A.  Roberts,  Judge. 

Contest  over  the  probate  of  the  will  of 
•  J.  W.  Townsend.  The  case  has  been  twice 
tried  to  a  Jury,  resulting  both  times  in  a 
Terdlct  for  the  contestant,  and  this  is  the 
secoDil  appeal.  On  the  first  appeal,  the  case 
was  reversed  because  of  error.  It  Is  reported 
in  122  Iowa,  246,  97  N.  W.  1108,  where  a  full 
statement  of  the  facts  Is  given,  which  need 
not  be  repeated  here.  There  was  a  Judgment 
on  this  trial  for  tbe  contestant,  and  .the  pro- 
ponents appeal.  Reversed. 

Henry  C.  Taylor  and  Payne  ft  Sowers,  for 
appellants.  H.  C.  Traww  and  Wtunr  ft 
Walker,  tor  appellesk 


SHERWIN,  0.  J.  The  will  in  question 
was  properly  executed  on  the  0th  day  of  June, 
1896,  and  tbe  contestant  admits  that  J.  W. 
Townsend  was  then  of  sound  mind.  She  con- 
tends, however,  that  tbe  will  was  procured 
by  tbe  undue  influence  and  fraud  of  the  pro- 
ponents, ox  some  of  them.  Tbe  Jury  deter- 
mined tbe  Issue  In  tbe  contestant's  favor, 
and  whether  or  not  the  verdict  should  be 
permitted  to  stand  is  the  most  serious  ques- 
tion for  our  consideration.  Before  proceed- 
ing to  the  consideration  of  tbe  evidence  which 
the  contestant  claims  Jnsttfles  tbe  verdict 
and  Judgment  we  may  call  attrition  briefly 
to  the  wellHBettled  rules  of  law  governing 
contests  of  this  Und. 

Ttie  Irarden  of  proving  nndne  Inflnoice, 
and  that  it  operated  upon  the  mind  of  the 
testator  at  the  very  time  the  will  was  exe- 
cuted to  such  an  extent  that  the  will  was  the 
result  thereof,  is  npon  the  contestant  Web- 
ber v.  SnlUvan,  68  Iowa,  260,  12  N.  W.  819: 
Perkins  v.  Perkins.  116  Iowa.  2S8,  90  N.  W. 
6S;  Mallow  v.  Walker,  US  Iowa,  238,  88  N. 
W.  4S2.  91  Am.  8t  Bep.  1S8. 

It  is  not  enough  to  show  that  there  was 
an  opportanlty  to  exercise  tiie  nndne  In- 
fluence complained  of,  there  must  be  evidence 
that  It  was  exercised,  and  that  it  was  Instm- 
mental  in  procorlng  tin  will.  The  propo- 
naits  are  the  widow  and  children  of  tbe  de- 
ceased, and  it  is  claimed  tbat  some  one  or 
mete  of  them  procured  tbe  execntlOD  of  the 
wllL  There  fs  no  evidence  that  any  one  of 
than  ever  had  a  word  with  the  testator  con- 
cerning tbe  will,  or  tbe  way  In  which  he 
shonid  diBpoee  of  bis  property,  and,  even  if 
such  evidence  existed,  it  would  not  necessari- 
ly fnmlsh  gronnd  fw  holding  OuA  there  was 
nndne  Inflnenoe  exercised  over  the  testator. 
Neither  advice  nor  sollcItatl(Hi,  however  ear^ 
nest  and*  insistent,  will  vitiate  a  will,  unless 
It  be  further  shown  that  the  freedom  of  the 
will  was  In  some  way  Impaired  or  destroyed 
thereby.  Chambers  v.  Brady,  100  Iowa,  622. 
68  N.  W.  1016;  Mallow  v.  Walker,  supra: 
Orr  V.  Pennington.  93  Va.  268.  24  S.  D.  028. 

It  may  be  conceded  for  the  purposes  of 
tULs  case  that  tbe  deceased  was  extremely 
fond  of  the  cinitestant,  uid  that  the  will  Is 
unreasonable  and  unjust  so  far  as  she  Is 
concerned,  and  yet  these  reasons  considered 
separately  or  togeUier  are  not  alone  auflldent 
to  defeat  the  ^IL  Trotter  v.  Trotter,  117 
Iowa,  417,  90  N.  W.  760:  Mnlr  v.  Miller.  72 
Iowa.  686,  84  N.  W.  428. 

A  pCTBon  has  tihe  rl^  to  dispose  of  bis 
property  as  be  will,  and  mere  Inequality  In 
bis  testament  will  never  be  permitted  to  de- 
feat it;  otherwise,  the  valuable  right  of 
free  disposition  would  be  sw^  raitirely 
away.  It  is  admitted,  as  we  have  seen,  tbat 
the  testator  was  of  sound  mtnd  when  the 
will  was  made,  and  it  is  proven  beyond  con- 
troversy that  be  was  then,  and  up  to  tiie 
time  of  his  death,  a  prosperous  business  man, 
with  a  strong  and  vigorous  mind,  not  easily 
changed  or  Influenced;  and  under  socb  dr- 
cumstances,  the  evidence  of  undue  Influence 
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Bhonld  be  clear  and  conTlnclog.  CnlbertBon's 
Aivwal.  97  Fa.  les. 

There  la  evidence  toMlliv  to  ahoir  tiiat 
aftor  bis  son'a  death,  and  prior  to  the  uectH 
tion  of  the  will,  the  teetator  and  the  contest- 
anfa  motlier  woe  not  <m  good  tarm^  and 
that  at  one  tlme^  when  she.  the  testator  and 
one  of  the  proponenta  were  together,  thm 
was  talk  betweoi  her  and  the  proponent  as 
to  the  flnanclfll  assistance  that  had  been 
raid«red  to  her  huahand  br  his  father,  and 
that  the  proponent  then  said  that  be  wonld 
see  that  "we  didn't  get  any  more.**  There 
is  also  evidence  tending  to  prove  that,  after 
the  execution  of  the  will,  the  testator  said 
to  tbB  ocmtestanfs  motbw,  that  hto  boys 
would  "not  bear  to  hla  giving  Edith  any- 
thing," and  that,  it  be  had  provided  for 
Edith  In  the  will,  they  would  have  left  him 
to  manage  Iila  estate  alona  The  statement 
of  Qie  pnqjionen^  If  made,  waa  no  more  than 
a  declaration  of  his  Intent  and  la  not  evi- 
dence even  tbat  be  attempted  to  influence 
the  wUL  The  declaration  of  UtA  testator 
tbat  his  sons  would  not  hear  to  his  giving 
anything  to  Edith,  U  competent,  Is  of  aUgtat 
value  as  evidence  tending  to  prove  undue 
tnfluenc&  As  we  have  heretofore  aald, 
there  waa  no  direct  evidence  that  any  of  his 
sons  liad  ever  talked  with  him  about  the 
will  or  about  tlie  dlqMMltlon  of  bis  pn^ierty, 
or  that  they  knew  that  be  bad  executed  the 
will.  The  will  waa  drawn  under  hla  personal 
direction  when  be  wfw  concededly  thorough- 
ly competent  to  make  it,  and  was  apparently 
under  no  coercion,  and  It  remained  under 
his  control  up  to  hla  death,  some  five  years 
thereafter.  In  Schonler  on  Wills  (Sd  Ed.)  I 
343,  it  is  said:  "Declarations  made  at  any 
distance  of  time  after  the  will  waa  executed 
are  all  the  leaa  jiertinent  to  show  fraud  and 
undue  influence,  where  the  will  its^  has 
remained  in  the  teatator's  poaaeaslon  and 
control  uncanceled;  and  mere  declarations, 
whether  previous  or  aiU»eauent  to  the  will, 
amount  of  themselves  to  very  WHe  in  the 
face  of  a  prima  fade  abowlng  that  the  teata- 
tor  was  a  thoroughly  competent  person,  en- 
joying normal  health,  and  under  no  apparmt 
coercion  or  str^  of  error  when  be  executed 
the  instrument,  especially  if  be  looked  person- 
ally after  the  details  of  drawing  and  execut- 
ing bis  own  will.  Id  short,  a  testator's  dec- 
larations, whether  made  before  or  after  the 
execution  of  tbe  will,  aside  from  the  time 
of  the  execution  Itself,  are  admissible  chiefly 
to  show  bis  mental  conditioii  or  tbe  real  state 
of  his  affections;  and  they  are  received, 
rather  as  bis  own  external  manifestations 
than  as  evidence  of  the  truth  or  uotrutb  of 
facta  relative  to  the  exertion  of  undue  Influ- 
ence upon  him.  They  may  corroborate,  but 
tbe  Issue  calls  for  Its  own  proof  from  tbe 
living.  •  •  •  There,  on  the  whole,  should 
be  Iiidq;>endent  testimony  Indicating  undue 
Influence  before  the  decedent's  declarations 
are  consld^ed,  and  then  they  are  chiefly 
pertinent  to  show  the  condition  of  ndnd  sua- 


ceptible  to  tbe  sinistw  influoice,  and  a  testa- 
mentary act  correspondingly."  The  rule  tbns 
announced  by  the  onlnent  writer  is  so  Just 
and  so  implacable  to  this  case  tbat  we  feel 
no  beidtatl(Ma  In'  adopting  it  to  Ita  fullest  ex- 
tent See,  also^  Manatt  v.  Scott  106  Iowa, 
203,  76  M.  W.  717,  68  Am.  Bt  Bep.  298. 

When  the  case  wu  before  us  on  the  f6nner 
aji^ttal,  we  seriously  doubted  the  snffidency 
of  the  evidence^  and  such  doubt  was  ex- 
pressed in  the  opini<m,  and  we  are  now 
thorough^  satisfled  ttiat  the  verdict  should 
not  stand ;  for  putting  aaide  tbe  declaratlcms 
of  the  testator,  there  la  no  evidence  In  tbe 
record  tending  In  any  way  to  show  that  tba 
will  was  not  his  free  act  The  case  having 
been  twice  tried  to  a  Jury  with  the  same 
result  we  have  given  the  evidence  very  care- 
ful contideratlon.  The  claims  made  for  it 
in  the  oral  and  printed  ai^umentt  have  also 
been  fully  considered,  and  we  are  abidingly 
satisfled  tbat  there  la  no  snbstanttal  evidence 
supporting  the  verdict  and  Judgmoit  Many 
eeran  are  aaalgned  and  argued,  but  aa  we 
believe  tbat  our  conclualon  on  the  facto  will 
be  a  final  dlapoaltlon  of  the  case,  we  need 
not  extuid  tlils  opinion  for  a  discussion 
thereof. 

Reversed. 


STATE  T.  MULHOLLAND. 

(Strprane  Gonrt  ot  Iowa.  Oct  20.  1905.) 

Cbiminal  Law— Appial— Review— Vxbdiot. 

Where  there  Is  evidence  to  support  a  con- 
viction, it  win  not  be  Interfered  with  on  appeal. 

[Eld.  Note. — For  cases  In  point  see  vol.  16, 
Gent  Dig.  Criminal  Law,  K  SOTS,  S076.1 

Appeal  from  District  Court  Clinton  County; 
D.  y.  Jackson,  Ju^e. 

This  Is  a  bastardy  proceeding.  In  which  it 
la  sought  to  charge  tbe  defradant  with  tbe 
support  of  the  child  of  one  Llzssle  Gablll,  a 
single  woman.  Verdict  and  Judgment  tot 
tbe  state.   Defendant  appeals.  Affirmed. 

T.  W.  Hall,  L.  F.  Sutton,  and  a  H.  George, 
for  appellant  P.  B.  Wolfe  and  P.  H.  Judge, 
for  the  State. 

PER  CURIAM.  The  claim  of  defendant  Is 
that  the  verdict  Is  without  support  In  the 
evidence,  but  an  examination  of  the  i^ecord 
discloses  tbe  fact  that  while  there  Is  an  ir- 
reconcilable conflict  in  tbe  testimony  of  the 
witnesses  on  tbe  two  sides,  the  verdict  Is 
fully  supported  by  the  evidence  for  the  state, 
and  we  are  not  Justified  In  Interfering  with 
tbe  finding  of  tbe  Jury  based  on  such  evidence. 
There  is  no  such  Inconsistency  In  the  testi- 
mony of  tbe  prosecuting  witness  as  to  Justify 
us  In  saying  that  her  account  of  what  took 
place  between  her  and  the  defendant  should 
not  have  been  believed. 

Tbe  Judgment  of  the  trial  court  is  ttwrefore 
affirmed. 
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BUNDXLL  *  BOnOH  t.  ANCHOR  FIBB 

m&co. 

(Bvprcae  Coort  gf  lows.  Oct.  19.  1900.) 
2.  Iiwraw— WAim  VAium  to  Imm 

la  order  to  eooatitste  a  waircr  by  the  is- 
annr  of  a  prorMoo  of  the  potier,  there  must 
be  some  aflvmatiTe  act  oo  iu  part,  ineh  as  to 
indace  iasond  to  mC  on  a  weH-foanded  belief 
tikat  rtrict  Mrforaanet  of  the  conditkm  daimed 
(o  be  waiTM  will  mat  bt  ifwi«ted  opon.  aad  nen 
neglect  to  faukt  opon  a  forfeiture  ia  of  Itaelf 
insafficient. 

[Ed.  Note.— For  cases  In  point,  sea  voL  28* 
Cent.  Dif.  Insiuance.  H  1027,  1087.] 

3l  Sajo— rAELCK  TO  Statk  OsnCTsnra. 

Wbera  tba  secretary  and  gencfal  adjostcr 
of  an  Insoranet  eompaiv  wot  to  tbe  rendcnee 
of  insured  after  the  loss,  and  was  there  informed 
bj  insnrcd's  wife  that  tnsared  had  not  bnt  a 
nfe  as  nooired  by  the  lnm-«afie  daoae  M  the 

Klicy,  and  that  U*  books  and  aceoonts  wen 
med,  and,  nerertbelesi,  told  the  wife  that 
proofs  of  lorn  most  be  sent  to  the  onuiianj, 
and  thereby  Indnced  iosnred  to  incor  expense 
or  trooble  in  making  oat  and  fcnvardlnc  the 
proofs  of  loss,  the  bread  of  the  iron-safe  osnsc 
would  be  deemed  waired.  and  oonld  BOC  be  as- 
serted to  defeat  a  recovery  on  the  policy. 

[iSd.  Note.— For  cases  in  point,  laa  toL  28; 
Cent.  Die  Innirance,  |  1071.T 

Appeal  from  District  Gonrt,  WmpcUo  Cotm- 
ty;  H.  A.  Bobert%  Jndce. 

Bolt  on  a  Are  Ismrance  pirtlcr.  Trtal  to  a 
Jtu7,  and  T«rdict  and  liidgiii«nt  for  tbe  ^aln- 
tUBi.  Tba  defendant  appeals.  Afflrmed. 

See  101  N.  W.  517. 

Snllivan  ft  SolliTan.  for  appellant  McEI- 
roy  &  McElro7  and  McNett  4  Tladala,  for 

appellee. 

SHBRWIN,  C.  J.  Tbe  policy  In  suit  oon- 
taloed  a  stipulation  known  as  tbe  iron-safe 
clatise,  wlilcb.  In  the  Instant  case,  Is  as  fol- 
lows: "The  asaored  under  this  policy  here- 
by coTenanti  and  ^rees  to  keep  a  set  of 
books,  showing  a  complete  record  of  bosi- 
ness  transacted.  Including  all  purchases  and 
■ales,  both  for  cash  and  credit,  together  with 
tbe  last  two  inventories  of  said  bnslueas, 
which  shall  be  taken  annually,  and  further 
corenants  and  agrees  to  keep  such  books 
and  luTentorles  securely  locked  In  a  fire- 
proof safe  at  night,  and  at  all  times  when 
tbe  store  mentioned  in  tbe  within  policy  Is 
not  actually  open  for  business,  or  some  se- 
cure place  not  exposed  to  a  fire  which  would 
destroy  the  house  where  said  business  la 
carried  on;  and  In  case  of  loss,  the  assured 
agrees  and  covenants  to  produce  such  books 
and  inventorlee,  and  In  event  of  failure  to 
produce  tbe  same,  this  policy  shall  be  null 
and  void,  and  no  suit  or  action  at  law  shall 
be  maintained  thereon  for  any  such  loss." 
There  was  a  breach  of  this  condition  of  the 
policy,  and  tbe  defense  Is  based  thereon. 
Tbe  trial  court  Instructed  that  the  failure  to 
comply  with  the  provision  of  the  policy  as 
to  keeping  books  and  inventories  and  keep- 
ing the  same  in  a  safe  place  would  not  de- 
feat tbe  right  of  recovery,  but  tbat  tbe  pro- 


tWoo  requiring  th*  pradocdoD  of  such 
books  and  laveBteriM  in  case  of  a  hMS  made 
It  facnmbeiit  am  the  plalntUb  to  reasonably 
and  sobatandallr  com^  tbereirlth  wben 
eaBed  opon  to  do  ao^  aad  tluit  a  tUlnre  to 
produeo  SDcfa  books  and  limntoriea  would 
defeat  iccorery,  tmltas  a  waiver  ct  tbe 
breadi  of  the  eonUtloa  was  shown. 

Aa  we  mderataad  tbit  aigumoit  on  re- 
hearing, 0ie  apptftauat  doea  not  now  contend 
that  the  Inatmctiaa  to  emneoas.  thoogli  on 
the  original  snbmiasioD  snch  was  in  Its  con- 
tmtbm.  The  appdleea  have  not  appealed, 
and,  of  coarse;  cannot  he  heard  to  complain 
thereof;  and  this  nairowi  the  controTersy 
to  the  qoestioD  of  waiver  akme.  On  tbia 
question,  the  Jury  was  instructed  that,  in 
order  to  eatabUsh  the  waiver.  plaintifCa  must 
prove  that  defendant,  with  full  knowledge 
of  the  inability  of  plaintiffs  to  comply  with 
tbe  stlputatioa  of  the  policy  requiring  tbem 
to  produce  tbe  books  and  Inventories,  "neg- 
lected to  dedare  Ita  intention  of  insisting  on 
tbe  fwfeitnre.  but  by  Its  acta  recognixed 
and  treated  the  pott^  as  a  valid  and  sul>- 
alatlng  contract  betweoi  it  and  the  plalntSffs. 
and  Induced  plaintiffs  to  act  In  that  belief, 
and  that  plaintiffs  thereupon  did  In  fact  in- 
cur trouble  and  expense^"  The  statement 
that  if  the  defendant  **negieetBd  to  declare 
its  totentlott,"  etc  was  not  a  correct  state- 
ment of  ttie  law,  because  mere  neglect  to 
insist  upon  a  forfeiture  would  not  alone 
constitute  a  waiver.  Brvay  v.  Fire  Ass'n. 
119  Iowa,  301,  93  N.  W.  290;  Keeman  v. 
Missouri  State  Uut  Ins.  Co.,  12  Iowa,  126. 
To  cuistltnte  a  waiver,  there  must  be  some 
affirmative  act  on  the  part  of  the  insurer, 
and  it  must  be  conduct  which  induces  the 
insured  to  "rest  on  tbe  well-founded  belief 
that  strict  performance  of  a  condition  will 
not  be  Insisted  upon."  Lake  v.  Farmers' 
Ins.  Co.,  110  Iowa,  478,  81  N.  W.  710.  But. 
when  such  conduct  is  shown,  the  Insurer 
cannot  in  good  faith  set  up  the  breach  of 
tbe  condition  aa  a  bar  to  recovery.  See 
same  case. 

Mr.  EIrkbam,  the  secretary  and  general 
adjuster  of  the  appellant,  went  to  Ottumwa 
to  Investigate  and  adjust  the  loss.   He  went 
to  the  realdences  of  the  plaintlfb,  and  made 
inquiries  of  Hra.  Rondell  and  Mrs.  Hough 
as  to  the  whereabouts  of  their  respective 
husbands.   They  were  not  within  reach,  and 
be  was  so  informed.   He  then  inquired  of 
Mrs.  Bimdell  as  .to  the  time  of  the  fire,  by 
whom  it  was  dlscov^ed.  and  her  busband'a 
first  knowledge  thereof,  which  of  the  two 
plaintiffs  was  In  tbe  store  last  the  night  of 
the  fire,  and  the  time  that  Mr.  Rundell 
reached  home.    He  also  asked  the  amount 
of  money  that  Mr.  Hough  had  in  the  store  at 
tbe  time  of  the  fire,  and  about  the  books, 
accounts.  Invoices,  and  safe.   He  was  told 
by  Mrs.  Bundell  that  there  was  no  safe, 
that  the  books  and  accounts  were  burned, 
and  that  there  was  an  Invoice,  but  tbe  date 
tbenot  was  not  known  to  het.  lira,  Bun^ 
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dell  also  described  the  books  kept  hj  her 
bnsbaod.  Mr.  Kirkham  then  told  her  to  tell 
her  hnsband  to  send  In  proofs  of  loss,  and 
she  did  so- tell  him  on  the  same  day.  In 
answer  to  his  inquiries,  on  the  same  day, 
Mr.  Kirkham  wag  also  told  by  Mrs.  Hough 
that  there  was  no  safe  and  that  the  papers 
were  bnmed,  and  he  then  told  her  that 
*Uey  would  have  to  send  in  their  proofs  of 
loss,"  and  that  "he  didn't  think  there  would 
be  any  trouble  about  Insnrance,  because  he 
had  been  talking  to  several,  and  they  spoke 
well  of  Mr.  Bundell."  Two  days  after  these 
coorersations  Mr.  Kirkham  returned  to  Ot- 
tnmwa.  He  again  called  at  Mr.  Sough's 
residence,  asked  for  him,  and,  on  being  told 
by  Mrs.  Hough  that  he  had  not  returned, 
toM  her  to  tell  Mr.  Hough  that  they  "would 
bare  to  send  in  their  proofs  of  loss,"  Un- 
fler  the  instruction  of  the  trial  court  the 
breach  of  the  condition  consisted  in  not  being 
able  to  produce  the  books  and  inventories 
as  stipulated.  This  being  true,  If  the  plain- 
ttECs  had  themselves  told  Mr.  Kirkham  that 
tbe  books  and  Inventories  were  destroyed 
by  the  fire,  so  that  they  could  not  produce 
them,  there  can  be  no  question  that  the  de- 
fendant would  have  had  full  and  explicit  in- 
formation on  the  one  vital  question,  and,  if 
after  the  lapse  of  sufficient  time  for  further 
investigation.  It  had  waived  the  condition,  it 
could  not  thereafter  say  that  the  waiver  was 
without  fnll  knowledge  of  the  breach  of  the 
contract,  and  not  binding.  If,  therefore,  the 
statements  of  the  wives  should  be  treated 
as  If  made  by  the  plaintllfs,  the  same  result 
would  follow,  because  of  the  second  con- 
versation with  Mrs.  Hough,  In  which  no 
reeervatloo  whatever  was  made  by  Mr.  Kirk- 
ham. We  know  of  no  authority  holding 
tiiat  the  knowledge  on  which  a  waiver  Is 
based  most  come  from  any  particular  person. 
It  is  the  knowledge  itself  which  is  essential, 
a.nA  not  its  .source.  It  may  be  true  that 
Kirkham,  in  conference  with  the  women, 
was  not  bound  to  assume  that  they  had 
full  Information  of  the  facts,  or  that  they 
were  speaking  by  authority  of  their  boa- 
bands,  and  yet,  if  their  information  was 
correct,  and  they  did  in  fact  Impart  to  him 
the  knowledge  that  the  books  and  inven- 
tories were  burned  and  could  not  be  prodn- 
Md,  he  was  then  in  possession  of  all  the 
knowledge  necessary  on  the  vital  question, 
and  if  be  then  or  afterwards  chose  to  act 
thereon,  the  defendant  cannot  complain  of 
tbe  source  of  such  knowledge. 

The  appellant  contends,  however,  that 
tbe  plaintUFs  were  bound  to  send  In  their 
proofs  of  l(Ms,  and  that  Kirkham  did  not 
therefore  induce  them  to  Incur  any  expense 
or  trouble  which  th^  need  not  otherwise 
have  incurred.  The  fallacy  of  this  argu- 
ment Is  apparent,  when  we  consider  the  fact 
that  tbe  plaintllfs  knew,  as  well  as  the  de- 
fendant the  condition  of  the  contract,  and 
that  they  could  not  recover  thereon  becaive 
of  the  loss  of  their  books  and  InventorlM^ 
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and  that  such  being  the  case  they  need  not 
have  Incurred  the  expense  of  sending  proofs 
of  loss.  Hence,  If  they  sent  them  in  re- 
sponse to  Klrkham's  request,  and  by  so  do- 
ing Incurred  expense  or  trouble,  all  of  which 
tbe  record  showed  they  did,  they  are  within 
tbe  principle  of  the  cases  in  •which  It  has 
been  held  that  similar  acta  constituted  a 
waiver  of  the  conditions  of  the  policy.  Hol- 
11s  V.  State  Ins.  Co.,  6S  Iowa,  454,  21  N.  W. 
774;  Brown  v.  State  Ins.  Co.,  74  Iowa,  428, 
88  N.  W.  135,  7  Am.  St  Rep.  495;  Corson 
V.  Mut  Fire  Ins.  Co.,  118  Iowa,  641,  85  N.  W. 
806;  Lake  v.  Ins.  Co.,  110  Iowa,  473,  81  N. 
W.  710;  Hudson  v.  N.  P.  By.  Co.,  92  Iowa, 
231,  60  N.  W.  608,  64  Am,  St  Rep.  650;  Oa- 
trander  on  Fire  Insurance  (2d  Ed.)  {  225 1 
May  on  Insurance  (4th  Bd.)  {  504.  This  prin- 
ciple is  well  established  by  our  own  cases, 
and  Is  not  In  conflict  with  the  rules  laid 
down  in  Fltchpatrlck  v.  Ins.  Co.,  53  Iowa, 
335,  5  N,  W,  161,  and  Antes  v.  West  Assur- 
ance Co.,  84  Iowa,  356,  51  N.  W.  7. 

The  question  of  waiver  was,  therefore, 
properly  submitted  to  the  Jury,  and  the  Judg- 
ment Is  affirmed. 


OTBBHOU8BB  v.  AHIDRIOAN  CBBfllAL 
GO.  staL 

(8apr«ne  Court  of  Iowa.  Oct  19,  1906.) 

1.  Nbolioerck  — Joint  Tobt—Ikdepemdent 
CoNTBACTOB—BviDZNOB— Issues. 

Where  the  petition.  In  an  action  for  a  per- 
sonal injury  neglicently  inflicted  by  others, 
charges  a  Jomt  tort  and  the  answer  of  one  of  the 
defendants  la  a  general  denial,  evidence  showing 
tliat  tlie  other  defendant  was  an  Independent 
contractor,  and  that  his  emplorte  nMliEently 
caused  the  injury  complained  of.  Is  admissible 
as  proof  negativing  the  allegatl<nis  of  the 
petiBon. 

2,  aufB. 

Code,  I  8629,  which  provides  that  any  de- 
fense ehowing  matter  of  juBtlflcatlon,  excuse, 
dlschai^  or  release  must  be  sjKcially  pleadedL 
does  not  require  a  defendant.  Jointly  charged 
with  a  codefeodant  with  nMlIeently  Injunng 
another,  to  plead  that  tbe  codefendant  was  an 
independent  contractor  and  that  his  employes 
caused  the  injuries  complained  ot,  but  that  net 
may  be  shown  under  a  general  dralaL 
8.  Appeu/— Waivbk  or  Ebbobb. 

Where  a  personal  injury  action  was  tried 
and  submitted  without  objection,  on  tbe  theory 
that  the  liability  of  a  defendant  depended  on 
whether  a  codefendant  was  an  independent 
contractor  or  a  mere  employfi,  plaintiff  could 
not  insist  on  appeal  that  tbe  qnesti<m  was  not 
In  Issue  under  the  pleadings. 

4.  TaiAii— iBSTBUcnona— DuTT  ow  Cottbi  to 
Give. 

Where  the  petition,  In  an  action  for  a 
peraonal  injury  negligently  inflicted  by  defend- 
ants, charged  a  joint  tort,  and  a  aefendaot 
claimed  tmit  the  codefendant,  responsible  for 
the  injury,  was  an  independent  contractor,  the 
question  as  to  what  is  an  Independent  con- 
tractor was  an  essential  qnestloQ,  making  ir 
tbe  duty  of  tbe  court  Independent  of  any  re 
quests,  to  state  the  law  on  the  subject 

5.  SAint— Definition  or  Tbbhs— Necebsitt. 

Where,  in  an  action  for  a  personal  Injury 
negllsentiy  inflicted  by  the  joint  act  of  defend- 
ants, a  defendant  alleged  and  proved  that  the 
codefendant  causing  the  Injury  was  an  Inde- 
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pendent  contractor,  the  action  of  the  court 
in  charging  merely  that,  it  the  codefendant  was 
an  independent  contractor,  defendant  was  not 
liable  for  codefendant'a  acts,  without  defining 
the  term  "indepmdent  contractw,"  waa  rt- 
verslble  error. 

6.  Appeal— RiOHT  to  Taxx. 

Where  no  motion  for  new  trial  was  made 
In  bdialf  of  ainwllant,  and  tha>e  was  iu>  judg- 
ment roidered  gainst  him  to  which  ezcentlim 
was  taken,  there  was  nothing  from  which  an 
appeal  conld  be  taken. 

Appeal  from  Dlatrict  Court,  Linn  County; 
B.  H.  Miller,  Jndge. 

Action  b7  plaintiff,  as  the  adtniniatrator  of 
the  estate  of  W.  L.  OTerhouser,  deceased,  to 
recovfir  damages  caused,  as  allied,  by  negli- 
gence on  the  part  of  defendants,  and  resulting 
In  the  death  of  said  W.  L.  OTerhouser.  The 
trial  was  to  a  Jury,  and  the  verdict  was  "In 
favor  of  the  plaintiff  and  against  the  Ameri- 
can Cereal  Company,  and  for  the  defendant 
A.  H.  Connor  ft  Ca  as  between  A.  H.  Connor 
ft  Co.  and  the  plaintiff.'*  There  was  judg- 
ment on  the  verdict  as  against  the  cereal 
company,  and  therefrom  it  appeals.  The 
plaintiff  appeals  as  against  A.  H.  Connor  ft 
Ca  Dismissed  on  plalntUTa  appeal.  Re- 
versed on  defoidanf s  appeal. 

Jamison  ft  Smytb,  for  plaintiff.  J.  O.  Oo(^ 
and  H.  Loomls,  for  defoidant  Cereal  Com- 
pany. Dawley,  Hubbard  ft  Wbeeler,  tar  de- 
fendants A.  H.  C<miukr  ft  Go. 

BISHOP,  J.  This  la  the  eeomd  appeal  in 
this  case.  For  the  opinion  on  the  ftmns 
appeal,  see  118  Iowa.  417,  02  N.  W.  74.  The 
negligence  complained  of,  stated  genially,  is 
that  the  defendants  permitted  stone  and  rock 
to  fall  from  their  wagons  upon  a  public  street 
of  the  city  of  Cedar  Rapids,  and  Buffered  and 
permitted  such  rock  and  stone  to  there  re- 
main, so  that  plalntifTe  Intestate,  while  riding 
a  bicycle  along  said  street,  struck  said  rock 
and  stone  and  was  thrown  to  the  pavement, 
and  sustained  injuries  from  which  he  died. 
The  defendants  joined  In  answer,  denying 
specifically  the  allegations  of  the  petition. 
At  the  close  of  all  the  evidence  in  the  case,  the 
defendant  cereal  company  moved  the  court  to 
instruct  a  verdict  In  its  favor,  one  of  the 
grounds  therefor  being  that  the  evidence 
made  it  appear  without  conflict  that  the  work 
In  connection  with  which  the  rock  and  atone 
were  dropped  and  permitted  to  ronain  in  the 
street  was  being  done  by  the  defendants  A. 
H.  Connor  &  Co.  as  Independent  contractors ; 
that  the  negligence  complained  of.  If  such 
there  was,  was  chargeable  solely  to  said  A. 
H.  Connor  ft  Co.  This  motion  was  overruled, 
and  thereupon  the  defendant  cere&l  com- 
pany requested  the  court  to  instruct  the  Jury, 
not  only  that,  If  Connor  ft  Co.  were  found  to 
be  ind€3>end^t  contractors,  said  cereal  com- 
pany would  be  entitled  to  a  verdict  in  its 
favor,  but  further  defining  the  conditions 
tmder  which,  if  found,  the  Jury  would  be 
warranted  In  r«tchii^  the  conclusion  that  the 
relatioiuitalp  of  Connor  ft  Oo.  to  the  woA  was 


In  fact  that  of  Indepoident  otmtractora.  The 
requests 'thus  made  were  refused.  As  bear-^ 
Ing  upon  the  subject-matter  Qieteat,  however,  * 
the  court  on  its  own  motion  gave  the  seventh 
Instruction,  whereby  the  jmy  was  told,  amonir 
other  tilings,  tluit  U  "Connor  ft  Go.  were  lu- 
depoitdait  contractors,  bavlng  In  diarge  the 
exx!aTatl<m  of  tb«  stone  and  hauling  the  same 
*  *  *  for  the  American  Cereal  Company." 
then  the  cereal  company  would  not  be  liable 
for  the  acts  of  OmDOt  ft  Co.  in  permitting 
stone  to  drop  and  remain  upon  the  street 
however,  "Connor  ft  Go.  were  not  Indqiendent 
contractors,  but  txaly  the  servants,  agents,  and 
employes  of  the  cweol  oonq^ony,"  then  the 
cereal  company  would  be  liable  for  Qie  acts  of 
ConuOT  ft  Co,  etc.  No  other  Instmctlai 
touching  the  subject  was  given.  The  main 
contention  tor  ^ror  on  the  part  of  tbe  ap- 
pellant cereal  compoi^  Is  made  to  rest  nptm 
the  rtfnsal  of  tbe  court  to  Instroct  as  re- 
guested,  and  apon  the  giving  of  tbe  sevoitb 
instmctlim  without  iSXbet  deflidng  the  ex- 
pression "lndep^d«it  contractor,"  or  point- 
ing out  tbe  dlstinctloD,  as  related  to  the  law 
of  negligence,  between  on  Independoit  ex- 
tractor on  the  one  band  and  a  mere  servant  w 
employe  on  the  other  hand. 

1.  We  may  first  dispose  of  a  Question  of 
practice.  The  right  of  the  cereal  company  to 
present  tbe  contention  as  made  by  It  is  chal- 
lenged by  plaintiff  on  tbe  ground  that,  tbe 
subject-matter  thereof  not  being  within  the 
issues  (the  answer  being  In  effect  a  general 
denial),  error  cannot  be  predicated  upon  tbe 
refusal  to  instruct  as  requested.  We  think 
the  point  Is  without  merit  The  petition 
cbat^es  a  Joint  tort,  and  the  ^ect  of  tbe 
general  denial  was  to  put  In  direct  issue  tbe 
commission  of  such  tort  And.  as  in  cases 
where  a  joint  tort  is  charged  a  recovery  may 
be  had  upon  proper  proof  as  against  elth^ 
one  or  both  of  tbe  toet  feasors  named  as 
defendants,  it  follows,  if  for  no  other  reason, 
that  the  general  denial  must  be  accepted  as 
putting  In  issue  the  commission  of  tbe  tort  in 
favor  of  each  of  tbe  defendants  taken  singly, 
as  well  as  In  favor  of  both  taken  Jointly. 
Now,  any  evidence  whidi  tends  to  negative  or 
disprove  the  matters  of  fact  alleged  In  the 
petition  is  proptt  to  be  admitted  under  a 
general  denial.  Conversely  stated,  such  la 
tbe  rule  of  tbe  statute,  and  it  is  tbe  doctrine 
of  all  tbe  cases.  Code,  |  8615;  Johnson  v. 
Pennell,  67  Iowa,  669,  26  N.  W.  874.  Here 
the  defendant  cereal  company  Is  a  corpora- 
tion. Whatever  was  done  by  It  must  bavi> 
been  done  by  Its  agoits  or  servants.  Tbe 
effect  of  its  answer,  therefore,  was  to  deny 
that  the  penoDB  by  whom  tbe  things  actually 
done,  as  complained  of,  were  its  agente  or 
servants.  That  it  had  tbe  right  defensively 
to  make  proof  addressed  to  that  Issue  is  not 
open  to  doubt  And  in  our  view  there  can 
be  no  good  reason  for  saying  that  under  such 
circumstances  the  defraise  may  not  be  aided — 
or,  for  that  matter,  completely  established — 
pointing  ont       ffect  that  the  workom 
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whose  eanlefoiess  gave  rise  to  tbe  charge  of 
negllgeDce  were  In  truth  tbe  agents  or  serv- 
ants of  an  independent  third  person.  Proof 
of  sncb  fact  would  operate  ex  necessitate  to 
completely  negatlTe  tbe  all^tions  of  tbe 
petition.  As  supporting  this  cMicluslon.  see 
tbe  following  cases:  Babbage  t.  Gtanrch,  64 
Iowa.  172,  6  N.  W.  26S;  Pembacb  t.  Wat»- 
loo.  76  Iowa,  60S,  41  N.  W.  870;  Scott  t. 
Horse,  54  Iowa,  732,  6  N.  W.  68,  7  N.  W.  16: 
Wallace  t.  Bobb,  S7  Iowa,  102;  Boemer  T. 
Btrftsr.  142  N.  T.  134,  86  M.  B.  808. 

Oomuel  for  plalntUF  seems  to  think  tbat 
tiie  oise  comes  within  tbe  prorlsions  of 
Code.  I  8620,  which  are  that  "any  defense 
*  *  *  sbowlng  matter  of  Justiflcation,  ex- 
cuse, dlschari^  or  release,  and  any  d^ense 
whlcb  admits  the  fftcts  of  the  adverse  plead- 
ing, bat  by  some  other  matter  seeks  to  avoid 
their  1^1  ^ect,  must  be  Q>ecIaUy  pleaded." 
But  here  no  matte  oC  Jnstiflcatlon*  eta. 
Is  relied  upon,  nor  is  any  fact  alleged  In  the 
petition  admitted.  On  tte  contrary,  every 
fact  pleaded  is  met  by  a  spedflc  and  positive 
denlaL  It  becomes  maiflf(»t,  tber^ore,  that 
the  Code  providon  can  have  no  application. 
The  cases  dted  and  relied  opon  by  counsel 
for  plaintiff  do  not  snstaln  tbe  position 
taken  by  them.  In  Dyson  v.  Beam,  9  Iowa, 
51,  whidi  was  an  action  |or  trespass,  tbe  de- 
fmdant  admitted  his  enby  on  the  property, 
and  bis  adverse  possession.  It  was  beld 
snbstantlally— and  this.  In  conformity  with 
the  statute— that  be  could  not  Justify  by 
making  proof  of  ownership  in  himself  with- 
out special  pleading.  Tbe  cases  of  Patter^ 
son  V.  C^k,  20  Iowa,  420.  Scott  v.  Horse, 
supra,  and  Homing  v.  Long,  100  Iowa,  288, 
80  N.  W.  88%  do  not  dlflCer  In  the  principle 
Involved  from  tbe  Dyson  Csse.  The  cases 
of  Brown  t.  HcLelsh,  71  Iowa,  881,  82  N. 
W.  886,  and  Bller  v.  Loomis,  106  Iowa,  881, 
76  N.  W.  686,  are  not  In  point 

Altiioagli  tbe  question  made  is  disposed  of 
19'  wliat  is  said  above,  stUI  we  may  add 
that;  wlttiont  regard  to  the  precise  wording 
of  tbe  answer,  It  seems  dear  that  the  mat- 
ter of  the  relation  existing  between  tiie  sev- 
ers! defendants  was  regarded  as  having 
been  raised  by  such  answw,  and  therefore 
taMy  in  the  case.  Evidence  bearing  upon 
the  suldect  was  brongbt  forward  on  the  part 
of  botii  plaintiff  and  defendants;  and  this, 
without  objection.  Moreover,  the  court  gave 
recognition  thereto  in  express  terms  in  the 
seventh  Instmction  as  given  to  tbe  Jury. 
TbiB  caae  having  been  tried  and  submitted 
to  the  Jnry  upon  the  theory  that  the  liability 
of  the  cereal  company,  d^^sively  consider- 
ed, was  dependent  upon  whether  Connor  & 
Co.  were  Independent  contractors,  or,  on  the 
contrary,  mere  employes.  It  does  not  remain, 
as  we  think,  for  plaintiff  to  now  Insist  that 
the  question  Is -not  in  the  case,  and  tberefore 
that  we  may  not  consider  tbe  error  com- 
plained of.  Hoyt  V.  Hoyt,  68  Iowa,  703,  28 
N.  W.  27;  Bnmett  t.  Loughrldge,  87  Iowa, 
824,  64  M.  W.  SSa 


2.  Having  determined  tbat  tiie  exact  re- 
lation existing  between  tbe  several  defend- 
ants was  a  question  in  tbe  case  to  be  sub- 
mitted to  the  Jury,  it  became  tbe  duty  of 
the  court  to  fully,  as  well  as  correctiy,  lu- 
stmct  upon  tbe  subject.  Counsel  for  appel- 
lant do  not  doiy  but  that  tbe  sevraitb  In- 
struction, glvoi  correctly,  states  the  abstract 
proposition  of  law  as  involved  in  tiie  case; 
Thdr  contention  is,  however,  that  further 
and  ei^lanatory  Instructions  as  requested 
were  absolutely  essential  to  oiable  the  Jury 
to  make  application  of  tbe  abstract  role 
stated  In  tbe  Instruction  so  given.  Counsel 
for  appellee,  <m  the  othor  band,  do  not  argue 
i^nst  the4>roprie^  of  explanatory  Instruc- 
tions, but  It  Is  insisted  iQton  by  tiiem  that 
the  requests  as  made,  taken  singly  or  to- 
gether, are  out  of  harmony  witii  the  state 
of  the  law,  and  tor  that  reason  were  propwly 
refused ;  and,  further,  that  the  court,  in  the 
absence  of  proper  reqnesta,  was  not  bound 
to  go  beyond  a  statement  of  the  rule  in  gen- 
eral terms,  as  was  done  in  the  instruction 
given.  Now,  wbUe  the  words  and  terms  In 
ordinary  use,  And  therefore  presumably  with- 
in tbe  general  understanding  of  men,  need 
not  be  defined  to  Instructions,  yet,  to  all 
casM  wbwe  words  or  twms  are  used  In  a 
legal  or  technical  sense  differing  from  that 
wbicb  tbe  common  use  of  tbe  words  Im- 
ports, it  is  at  least  proper,  and  it  is  not  going 
too  far  to  say  that  to  many  cases  it  may  be 
necessary,  to  give  definitive  or  explanatory 
instructions.  Taking  tiie  expression  tostant- 
ly  under  consideration,  "an  Indopondent  con- 
tractor,** and  within  tbe  popular  understond- 
tog  which  tbe  words  Import,  it  is  wholly 
descriptive.'  The  expression  sraves  merely 
to  point  out  one  of  a  class,  and  when  so 
used.  It  may  be  conceded  that  no  words  of 
deflnlti<ni  are  needed.  But  In  the  law  ot 
negligence  the  expresdon  is  used,  not  merely 
to  a  descriptive  sense,  but  as  well  to 
designate  a  relationship,  In  tiie  presence  of 
which,  when  established,  the  law  undertokea 
to  prescribe  distinctive  righto  and  liabilities. 
It  Is  for  the  court,  then,  as  a  matter  of  law, 
to  define  tbe  relationship,  and  for  tbe  Jury 
to  make  finding  of  the  fact  as  to  Ito  ex- 
istence. Any  other  rule  would  have  for  Its 
plain  result  a  submission  to  the  Jury  of 
both  the  question  of  law  and  of  fact  And 
as  to  the  former  question  they  would  find 
themselves  "set  adrift  vrlthout  compass  or 
sextant  upon  an  unchartered  sea."  Our  con- 
clusion thus  expressed  finds  support  to  the 
following  cases:  Cobb  v.  Simon  (Wis.)  07 
N.  W.  276;  Hiddowney  r.  Railway,  92  Iowa, 
176;  Seekel  v.  Norman,  71  Iowa,  204,  32 
N.  W.  834;  Emmerson  v.  Fay  (Va.)  26  S. 
B.  S86.  See,  also,  as  bearing  on  tbe  subject 
11  Bncy.  of  PI.  ft  Pr.  203  et  seq.,  and  cases 
cited. 

Now,  essential  to  a  determination  of  the 
question  of  liability  on  tbe  part  of  tbe  cereal 
company  was  an  answer  to  the  primary  ques- 
tion as  to  the  relationship  existing  between 
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that  company  and  Connor  ft  Oo.  Inherently, 
therefore,  the  latter  question  became  a  part 
of  the  law  of  the  case.  It  la  well  settled  In 
this  state  that^  Independent  of  any  requests 
made,  the  law  of  the  case  must  be  given  to 
tlie  Jury,  and  a  failure  to  do  bo  will  be 
reversible  error.  Owen  v.  Owen,  22  Iowa, 
270 ;  Upton  v.  Faxton,  72  Iowa,  280,  88  N.  W. 
778;  Seefcel  v.  Norman,  supra.  In  our 
opinion  filed  upon  the  former  submlsskm  of 
this  case,  we  had  occasion  to  point  out  upon 
what  conditions  the  l^al  relationship  of  in- 
dependent contractor,  as  related  to  the  law 
of  negligence,  are  made  to  rest,  and  we  need 
not  further  enlarge  thereon.  It  Is  soffldant 
to  say  that,  for  the  failure  of  tl^  court  to  In- 
struct upon  the  subject  otbenrtse  ttian  1^ 
the  abstract  statement  found  In  the  seventh 
Inatruction,  a  new  trial  must  be  awarded  to 
the  appellant  compuiy. 

8.  In  respect  of  the  anteal  by  plaintlfl  as 
agahiBt  Connor  ft  Co..  we  have  to  say  that 
the  record  before  us  presents  no  matter  to 
which  we  can  give  consideration.  The  ver- 
dict of  the  Jury  Is  set  forth,  but  no  motion 
for  new  trial  was  made  on  tfehaU  of  plain- 
tlfl, nor  was  there  any  Judgment  rendered 
against  him  and  In  favor  of  Connor  ft  Co. 
to  which  ezceptfon  was  taken.  There  was, 
then,  nothing  from  which  an  appeal  could 
be  taken. 

According  the  appeal  of  plaintlfl  as 
against  Connor  ft  Co.  Is  dismissed,  the  Judg^ 
ment  in  favor  of  plaintiff  against  the  cereal 
company  Is  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 

Dismissed  on  plalntUTs  appeaL  Beversed 
on  defendant's  aroeaL 


riBST  NAT.  BANK  OF  INDIANOtiA  T. 
BRUBAKBB  at  aL 
(Bapreme  Court  of  Iowa.  Oct  19.  lOOd) 

1.  FRAUDTJunr  Coitvktaitces  —  Pabert  um 
Child. 

Where  there  la  no  fraud,  parenta  may  law- 
folly  receive  pay  or  take  aecurfty  from  their  eon 
who  ia  indebted  to  them,  though  they  know  that 
the  resalt  will  be  to  delay  or  defeat  his  other 
creditors.  . 

[Bd.  Note.— For  caaes  In  point,  see  vol.  24, 
Cent  Dig.  Fraudulent  Conveyances,  SS  347-360.] 

2.  Pabtnebship — LiABiunxa  to  Thbd  Pb- 

SONS — APFUCATIOI*  or  ASSBTB. 

A  creditor  of  a  firm  cannot  reQuira  a  credit- 
or of  a  partner  to  account  for  partnership 
property  received  in  paymuit  of  hia  individtuu 
d^t,  even  where  the  firm  or  partner  ia  Insc^ 
vent ;  the  partners  alone  having  the  right  to  re- 
quire tlie  applicaticoi  <hE  partnership  assets  to 
partnerahip  liabilities. 

[Ed.  Note. — For  cases  in  point,  see  vol.  88, 
Cent  Dig.  Partnerahip,  |  816.] 

8.  Saub— Fntif  Pbopbbtt— CoRTKBSion  znro 
Skfasatb  Pbopbbtt. 

Property  conveyed  hf  a  third  person  to  a 
partner's  father.  In  exchange  for  firm  proper^ 
conveyed  by  the  partner,  does  not  constltota 
partoership  property. 
4.  Saue — ^DiSBOLunoK. 

Where^  without  objection  by  either  part- 
ner, eadi  sold  Us  Interest  in  the  firm  property 


to  differoit  powona,  fixing  his  own  price  and 
making  hia  own  terms,  their  interests  in  the  joint 
ivoperty  were  disunited,  so  that  one  partner  did 
not  require  the  consent  of  the  other  to  the  ap- 
plication of  the  proceeds  of  aale  of  his  share  to 
Uie  payment  of  his  individual  debt 

Appeal  from  District  Court;  Warren  Conn- 

;  Edmund  Nichols,  Judga 

The  (pinion  stotes  the  case;  AfDrmed. 

Henderson  ft  Henderson,  for  aj^ieUant. 
O.  O.  Brown,  for  appellees. 

WEAVER,  J.  On  or  about  March  1,  1902, 
the  defendant  0.  D.  Brubaker  and  one  Alex- 
ander entered  Into  partnership  as  retail  mer- 
chants. Brubaker  bad  very  little  capital, 
and  hia  father  and  mother,  who  are  co- 
defendants  herein,  advanced  or  loaned  to  him 
about  $1300  with  which  to  begin  business. 
In  AujTUSt  following  the  firm  property  was 
Bold  to  Nuzom  Bros.  For  some  reaaon  not 
clearly  todicated,  the  partners  did  not  unite 
In  the  deal  with  the  purchasers,  but  con- 
ducted separate  negotiations ;  Alexander  Bell- 
ing his  half  or  p^^ershlp  to  one  of  the 
Nuzoms,  and  Brubaker  selling  his  Interest 
to  the  other,  each  making  such  terms  and 
receiving  bis  pay  in  Buch  money  or  property 
as  was  satisfactory  to  blmaelf.  In  making 
this  deal.  C.  D.  Brubaker  was  assisted  by 
his  father,  and  the  transaction  took  the 
form  of  an  exchange  of  properties ;  the  Bru- 
bakers  transferring  to  Nuzom  the  half  in- 
terest In  the  partnership  property,  together 
with  a  house  and  lot  owned  by  the  elder 
Bmbakw  and  occupied  by  him  as  a  home- 
stead. In  consideration  of  which  Nuzom  un- 
dertook to  give  title  to  the  other  party  to 
a  40-acre  tract  of  land  owned  by  him  in  that 
vicinity,  transfer  a  small  stoc^  of  goods  then 
held  in  a  neighboring  town,  and  to  pay  in 
addltlcm  to  the  property  here  mentioned 
the  sum  of  $66C  in  money.  In  dosing  this 
exchange,  the  cash  payment  and  the  convey- 
ance of  the  land  were,  with  the  consent  or 
at  the  direction  of  O.  D.  Brubaker,  made 
to  his  parents  In  alleged  payment  of  the  loan 
made  to  him  when  he  entered  business.  The 
tracts  of  real  estote  enttf  lug  into  the  ex- 
change were  both  incumbered  by  mortgage, 
and  the  parents  are  not  diown  to  have  re- 
ceived fn»n  the  transactimu  money  or  pn^ 
erty  materially  In  excess  of  the  debt  dne 
them  from  tii^  son.  The  smalf  atock  of 
goods  referred  to  was  subsequently  levied 
iip(m  and  sold  for  the  bentf t  of  the  plain- 
tlfl her^n  as  a  creditor  of  the  firm  of 
Alexander  ft  Brubaker.  When  the  firm 
went  out  of  bnslness,  it  was  Indebted  to 
the  plaintiff  In  a  considerable  nun  and  had 
outstandiiv  obllgatlcma,  most  or  all  of  which 
were  taken  np  by  said  bank  or  paid  by 
chet^  drawn  upon  it  said  Alexander  toe 
the  firm,  thus  accumulating  an  ovwdraft 
Suit  was  afterward  broi^ht  upcm  the  In- 
d^tedneas  thus  Incurred  and  Judgment  ob- 
toined,  on  which,  after  allowing  all  proper 
credits,  there  is  still  an  unpaid  balance  of 
several  hundred  dollars.  C.  D.  Brubaker 
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prorlng  to  be  InsolTOit,  tills  actkm  wu 
brought  In  equity  to  enbject  tbe  40-Bcre 
tract,  above  nmtloned  u  baring  been  con- 
veyed to  the  parents,  to  the  paymoit  of  the 
plaintiff's  Jndgmait  The  tiMory  of  the  plain- 
tiff Is  that  C.  D.  Brubafcer's  Interest  In  th» 
partnoivhlp  property  and  bnslness  was  first 
liable  .to  tbe  payment  of  partnership  debts* 
and  that  the  transfer  or  payment  to  D. 
Bmbalcer  and  8.  L  Bmbaker  of  a  part  of 
the  ivoceeds  of  the  sale  of  said  property 
was  fraudulent  The  trial  court  after  hear- 
ing all  the  evidence  found  for  the  defend- 
ants and  dismissed  the  plaintiff's  bill,  and 
from  tUB  Judgment  the  plalntitt  appeals. 
In  our  view  the  right  of  the  plaintiff  to 
the  relief  demanded  rests  wholly  jtpoa  the 
question  whether  tbe  allegation  of  fraud 
is  fairly  established  by  the  record.  A  care- 
ful reading  of  the  testimony  leads  us  to 
agree  with  the  conclusion  readied  by  tlie 
trial  court 

1.  There  is  nothing  shown  which  would 
justly  us  In  saying  that  tbe  parents  of  O. 
D.  Brubaker,  in  recdvlng  the  money  and 
pn^erty  In  payment  of  tiieir  debt  vere 
actuated  by  any  purpose  to  hinder  or  delay, 
or  to  assist  their  son  In  hlndwlng  or  delay- 
ing the  partnership  creditors  in  the  collec- 
tion of  their  clalmsL  It  may  well  be  that 
tbey  were  dlssatisfled  with  the  outlook  for 
the  success  of  their  son  in  the  partnorship 
business,  and  wffe  anxious  to  avoid  loss 
by  liaVlng  him  pay  or  secure  the  debt  due 
to  than.  That  a  creditor  nuy  lawfully  re- 
ceive pay  or  take  security  from  his  debbv, 
even  tbongb  he  knows  or  ought  to  know 
that  the  result  of  such  transaction  will 
be  to  delay  or  defeat  other  creditors,  is 
well  settled.  Carson  t.  Byers,  87  Iowa,  600, 
25  N.  W.  826;  Stroff  t.  Swafford,  81  Iowa, 
699,  47  N.  W.  1028;  Aulman  Anhnan,  71 
Iowa.  121,  82  K.  W.  240,  60  Am.  Rep.  768. 
If,  howerw,  the  creditw  colludes  with  tbe 
Atbbar  and  takes  tbe  property  of  the  latter 
fbr  tbe  purpose  of  hindering  or  delaying,  or 
asristlng  him  in  delaying  or  defrauffii^  his 
creditors,  then,  of  course,  it  Is  an  elem^ita- 
ry  propotftlmi  <tf  equity  that  the  fraudulent 
sale  will  be  set  aside.  In  the  Instant  case 
there  is  no  attempt  to  show  that  the  Judg> 
mmt  defendant  was  not  In  tact  Indebted  to 
bis  father  and  moth«  in  the  full  amount 
claimed  or  that  the  propwty  transferred  In 
payment  of  tbe  debt  was  In  raoess  of  tbe  sum 
Justly  doe  to  them.  It  Is  true  that  tratus- 
actioOB  of  this  nature  between  members  of 
the  same  family  one-  of  whom  Is  Insolvent 
or  In  falling  drcomstances  will  be  closely 
Bcmtlnlzed,  and.  If  the  taint  of  fraud  be 
found  or  is  fairly  to  be  Inferred,  they  will  not 
be  upheld.  The  right  of  a  person  to  receive 
pay  or  security  from  a  debtor  Is  in  no  manner 
lessened  or  restricted  because  the  debtor  Is 
a  relative  or  member  of  bis  family.  Tbe 
fact  of  r^tionshlp  Is  a  material  matter, 
to  be  considered  vj>aa  the  question  of  good 
faith  of  the  person  receivlniE  the  property; 
but  U  no  fraud  In  fact  be  found,  neither  la^ 


m  eqaltr  discriminates  against  him.  We 
are  aatlsfled  that  the  parents  of  the  Judgment 
defendant  took  the  conveyance  of  tbe  land  for 
the  honest  purpose  of  securing  their  own 
claim,  and  not  for  the  purpftse  ot  de&rauding 
or  delayli^  tbe  othw  credltws  of  their  son. 

2.  Tbe  proposition  most  Insisted  upon  by 
the  appellant  Is  that  the  partn^ablp  prop- 
erty and  assets  are  first  liable  for  tbe  pay- 
meat  of  partnership  debts,  and  that  the  use 
of  such  property  or  assets  by  a  partner  for 
tbe  payment  of  bis  Individual  debt  is  fraudu- 
lent as  a  matter  of  law,  and  that  the  credit- 
or of  the  Individual  partoer,  receiving  pay- 
ment In  such  manner,  may  be  required  to  ac- 
count.for  tbe  money  or  property  so  obtained. 
Stated  In  counsel's  own  words,  tbe  claim  Is 
that  "a  creditor  of  one  member  of  a  firm  who 
takes  partnership  property  or  the  proceeds 
thereof  in  payment  of  his  Individual  debt, 
knowing  that  the  property  is  partnership 
property,  must  account  for  the  same  or  its 
value  to  a  creditor  of  the  partnership."  In 
our  Judgment  this  position  is  not  tenable. 
Notwithstanding  the  somewhat  ill-considered 
language  found  in  a  few  decisions,  It  la  not 
true,  in  this  state  at  least  that  the  credit- 
ors of  a  firm  have  some  sort  of  a  lien  on 
partnership  property  or  that  payment  of  tbe 
debt  of  an  Individual  partner  from  the  part- 
nership assets,  even  though  made  without 
actual  bad  faith,  will  be  set  aside  as  fraudu- 
lent at  the  suit  of  a  partnership  creditor. 
It  may  be  conceded  that  when  a  court  of 
equity  has  acquired  Jurisdiction  of  a  partner- 
ship for  the  purpose  of  winding  up  Its  busi- 
ness, partnership  property  will  be  applied  to 
tile  payment  of  partnership  debts,  and  credit- 
ors of  the  individual  partners  can  reach 
only  the  snrplna  which  may  remain  after 
partnership  creditors  have  been  paid  In  full ; 
but  until  equl^  does  obtain  Jurisdiction,  the 
right  to  Insist  that  partnership  property  shall 
be  applied  primarily  to  the  dlschaige  of  part- 
nership debts  is  one  belonging  solely  to  the 
several  partners  themselves,,  and  Is  not  avail* 
able  to  the  creditors  of  the  firm.  Poole  t. 
Seney,  66  Iowa,  502,  24  N.  W.  27;  Smith  v. 
Smith,  87  Iowa,  93,  64  N.  W.  73,  43  Am.  St 
Rep.  858 ;  Haw  Eye  v.  Conklln,  26  Iowa.  422, 
Maquoketa  v.  Willey.  86  Iowa,  330,  George 
V,  Wamsley,  64  Iowa,  178,  20  N.  W.  1 ;  Syl- 
vester V.  Henrich,  93  Iowa,  489,  61  N.  W.  942 ; 
Johnston  v.  Robuck,  104  Iowa,  S23,  78  N. 
W.  1062.  Nor,  under  our  holdings,  does  the 
fact  that  the  firm  or  an  indlrldual  member 
of  the  firm  Is  insolvent  give  rise  to  any 
different  rule,  ao  long  as  tbe  payment  or 
security  of  the  individual  debt  Is  taken  in 
good  faith.  This  rule  is  not  recognized  by 
all  courts,  but  we  have  repeatedly  affirmed 
it  and  believe  It  In  accord  with  sound  prin- 
ciple and  the  weight  of  authority.  In  the 
Smith  Case,  supra,  the  partnersblp  and  both 
of  Its  individual  members  were  insolvent 
yet  a  mortgage  of  tbe  firm  property  to  secure 
an  antecedent  debt  to  the  father  of  the  part- 
ners was  upheld  against  the  creditors  of  the 
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flrm;  It  appearing  from  the  evidence  tbat 
the  fktber's  dalm  was  Joat;  and  that  he 
acted  In  gooH  faith  In  taking  0w  ■ecnrltT. 
Thla  dedaion  was  anrlTed  at  after  two  hear- 
IngB  and  very  thorough  argnment  by  oonn- 
ael,  and  no  pwranaaive  reason  Is  now  ad- 
vanced why  we  should  depart  from  It 

Oounsel  say,  howevw,  that  the  application 
of  the  rule  affirmed  in  that  case  depends  upon 
the  consent  of  all  the  paftners  to  the  payment 
of  the  Individual  Indebtedness  from  the  as- 
sets of  the  flrm,  and  that  In  the  case  at  bar 
Alexander  did  not  consent  to  the  act  of  O.  D. 
Bmbaker  In  causing  the  land  to  be  deeded  to 
bis  father.  Conceding  the  law  to  be  as  ^t- 
ed.  It  does  not  appear  to  be  applicable  to  tUls 
case.  In  the  proper  sense  of  the  wwd*  the 
propKty  conv^ed  by  Nuzom  to  D.  Bnduiker 
constltnted  no  part  of  the  assets  of  the  firm. 
It  is  elranoitaiy  that  partners  may  during 
the  partnership  convert  Joint  or  partnmhip 
proi>erty  into  separate  property  or  separate  In- 
to joint,  and  the  vtojpwty  will  tm  dlssolDtion 
be  held  to  possess  that  character  which  Is 
thus  impressed  npcm  it  Blssett  on  Partner- 
ship, 198-lU.  Gow  on  Partnership,  296. 
Stoiy  on  Partnership,  627.  Maqaoketa  v. 
Will^,  35  Iowa.  823.  See,  also,  cases  22  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  p.  188,  note  5. 
One  partner  may  purchase  the  Interest  of  all 
his  copartnora  in  flrm  property,  and  thore- 
after  the  creditors  of  the  flrm  can  claim 
no  preference  over  the  Individual  creditors 
of  the  purchaser  In  the  aniUcatlon  of  tTw 
property  to  the  payment  of  d^ts.  Carver 
V.  Bannon  (Tenn.)  4  Am.  St  Bep.  803 ;  Ladd 
V.  Orlswold.  4  Gilman,  25,  46  Am.  Dec.  443; 
Hapgood  V.  Ommell,  48  IlL  6^  85  Am.  Dec. 
616;  Dlmon  v.  Hasard,  32  N.  T.  ^ 

It  is  not  denied  that  by  mutual  consent 
or  at  least  without  protest  or  objection  on 
part  of  either  Brubaker  or  Alexander,  these 
partners,  acting  separately  and  indlvidmiUy, 
sold  their  several  shares  or  Interest  In  the 
Brm  property  to  dlffo^t  purchasers;  each 
fixing  his  own  price  and  making  bis  own 
terms  of  sale.  There  Is  no  snggratlon  that 
either  partner  ever  claimed  or  assarted  any 
right  or  Intereat  In  the  proceeds  of  the  sale 
made  by  the  other,  or  attempted  to  exer- 
cise any  dominion  or  control  over  It  as  jrart- 
nershlp  property.  These  circumstancea,  con- 
strued Ui  the  light  of  the  subsequent  conduct 
of  all  parties  concerned,  afCord  ami>Ie  ground 
for  holding  that  by  the  consent  of  the  parties 
their  IntomrtB  in  the  Joint  property  w^ 
disunited,  and  that  ea^  held  the  proceeds  of 
his  Individual  sale  as  his  separate  and  In- 
dividual property.  Such  being  the  case,  the 
consult  of  Alexander  to  the  conveyance  of 
the  land  by  Nuaom  to  D.  Brubaker  In  pay- 
ment of  the  debt  d.m  from  C  D.  Brubaker 
was  not  cesMitlal  to  the  validity  of  the  trana- 
actlon.  In  his  testimony  given  on  the  trial 
In  the  court  below  Alexander  denies  that  he 
knew  of  the  conveyance  of  the  land  to  D. 
Brubaker,  but  does  not  claim  there  was  any 
promise  os  agreement  with  his  partner  by 


which  the  pmpertj  and  nuHiey  received  up- 
on the  sale  of  their  re^tectlve  shares  was  to 
bo  held  and  treated  as  partnership  asse^ 
On  the  contrary,  his  conduct  with  ntenaxx 
to  ttM  sale^  as  well  as  his  testfanony  tm  the 
witness  stand,  is  explainable  only  on  the 
dieory  that  h^  aa  well  as  C  D.  Brubaker,  re- 
garded their  rights  and  Interests  in  the  part- 
nwahlp  property  as  severed  and  Uie  proceeds 
of  eeveral  sales  as  the  Indlvidnal  iwoperty  of 
the  partuOTB.  The  right  to  insist  that  part- 
nership property  be  retained  and  applied 
first  to  partnerdilp  debts  is,  under  the  rule 
of  our  cases  already  dted,  a  right  ts  be  aa- 
swted  by  the  partnoTt  and  not  1^  creditors. 
Whatever  equities  to  this  end  the  creditors 
may  have  are  depoident  npw  the  equities 
between  the  partnws  and  must  be  worked 
out  through  than.  Kimball  v.  nxmipson,  18 
Meta  283;  Allen  v.  Center  Valley  Co.,  21 
Conn.  ISO;  54  Am.  Dec.  388 ;  Ladd  r.  Orls- 
wold, biqub;  Coovo's  Appeal,  29  Pa.  8,  70 
Am.  Dec;  140.  Alexander  is  not  a  party  to 
iMB  iffoceedlng,  and,  if  he  were^  the  iOkiw- 
Ing  made  excludes  the  idea  that  he  has  any 
equitable  right  to  have  the  iffoperty  In  con- 
troversy subjected  to  the  paymeot  ot  the 
plaintllTB  Judgment 

For  the  reasons  stated,  the  decree  applied 
from  is  affirmed.' 


BTBBB  T.  MCABION  COUNTY.' 
(Smireme  Court  of  Iowa.  Oct  20,  1905.) 

SHEBTFFB— COHPENBATION— EXPENSSS. 

Under  Code  Snpp.  1902,  |  610a,  relating 
to  the  compensation  of  sheriffs  in  counties 
haTioc  a  population  of  more  than  11,000  and 
ifiss  than  28,000,  and  providii»  that  the  ex- 
penses necesBBrilT  incDired  and  actually  paid 
m  the  serrice  of  criminal  process  shall  be  al- 
lowed by  the  board  of  supervisors,  and  the 
sheriff  is  allowed  to  retain  all  ndleage  collected 
In  the  service  of  d^l  process,  the  board  of 
saperTison  Is  required  to  allow  ta  the  sheriff 
amounts  necessarily  paid  for  railroad  fare, 
livery  hin,  and  hotel  bills  while  craveUng  to 
serve  criminal  process. 

[Ed.  Note.— For  eases  In  point,  see  voL  4S, 
Cent.  Dig.  Sheriffs  and  Constables,  H  61.  84.] 

Appeal  from  District  Court,  Marion  Coun- 
ty ;  James  D.  Gamble,  Judg& 

Action  to  recover  the  expenses  Incurred  by 
plaintiff  as  sheriff  in  the  paymoit  of  railroad 
fare  and  Urery  hire,  hotel  bills,  etc,  in  the 
execution  of  criminal  process.  A  demurrer  to 
the  petition  was  sustained,  and  Judgment 
rendered  for  the  defendant  from  which  plain- 
tiff appeals.  Beversed. 

Ktnkead  ft  Uoitzer,  fbr  appellant  Oroiler, 
McO(»ma6k  ft  Welch,  for  appellee. 

HcCLAIN.  3.  It  la  alleged  In  the  petition 
that  the  coun^  has  a  population  of  over  11.- 
000  and  less  than  28,000,  and  with  reference 
to  Budi  coimttes  it  Is  provided  In  Code  Supp. 
1002,  I  510a.  that  the  sheriff  shaU  receive  in 
I  compensation  for  his  services  Including  the 
i  salary  provided  1^  CodOi  |  611,  the  sum  of 
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$2,000  per  aimnm,  tbe  snm  to  be  paid  out 
of  tbe  receipts  of  tbe  office,  and  that  In  snch 
counties,  "In  wblch  the  receipts  of  the  office 
and  the  salary  allowed  under  section  611  of 
the  Code  do  not  amount  to  the  snm  of  $1,800 
per  annom,  tbe  board  of  snperrlsors  sball,  at 
the  January  seaslon  thereof  following,  make 
an  allowance  to  the  sheriff  of  a  smn  equal 
to  the  difference  between  the  receipts  of  the 
office  in  tbe  previous  year  and  $1,800."  The 
effect  of  these  proTlsiona  Is  to  guaranty  the 
sherlir  In  such  coontlee  a  compensation  of 
$1,800,  if  the  receipts  of  tbe  office  amount  to 
less  than  $2,000,  and  of  not  to  exceed  $2,000, 
provided  the  receipts  of  the  office  amount  to 
$2,000  or  over,  and  leave  tbe  compensation,  If 
less  than  $2,000,  dependent  to  some  extent  on 
the  amount  of  such  receipts.  It  Is  further 
provided  In  Code  Supp.  1902,  |  ClOa.  that  "tbe 
expenses  necessarily  incurred  and  actually 
paid  while  engaged  in  the  performance  of 
official  duties  In  serving  criminal  process  or 
commitment  to  tbe  penitentiaries.  Industrial 
schools  or  asylums  sball  be  allowed  by  the 
board  of  supervisors  and  paid  as  othw  claims 
asainst  the  county  and  the  sheriff  is  allowed 
to  retain  all  mileage  collected  by  him  In  the 
service  of  dvll  process."  The  question  pre- 
sented In  this  case  Is  whether  the  board  Is 
required  to  allow  tbe  sheriff  as  expenses  the 
amouots  necessarily  paid  out  by  him  for  rail- 
road tAte,  livery  hire,  and  hotel  bills,  while 
traveling  for  tbe  purpose  of  serving  .criminal 
process. 

It  is  conceded  for  tbe  shorlff  that  tbe  mile- 
age In  the  BO^ce  of  dvll  process  covers  his 
«zpaises  Incurred  In  connection  with  such 
services,  but  it  is  claimed  that  as  no  mileage 
Is  allowed  him  tn  the  service  of  criminal 
process,  tiie  expenses  Incident  to  sncta  service 
are  to  be  allowed  the  sheriff  as  reasonable 
expenses  of  his  office.  It  Is  difficult  to  in- 
terpret Code  Supp.  1902.  H  610a,  SlOb.  as  ap- 
plied to  the  previous  provisions  found  in  Code, 
f  511,  but  we  think  the  ^ect  ot  tbe  subse- 
qnsnt  statute  was  to  appnqnlate  to  tbe  benefit 
of  the  county,  all  the  fees  provided  for  in 
Code,  I  611,  ucept  tbe  mileage  for  service  of 
process  In  dvll  cases,  and  to  allow  tbe  tiberitt 
a  salary  In  ilea  of  such  compensation,  which 
■alary  Is  made  to  depend  to  aome  atmt  on 
the  amount  of  fees  received  by  him.  As  no 
iwovlslon  Is  made  for  relmborsliv  Um  for  Us 
traveling  egpenses  In  Unb  service  of  criminal 
process,  It  most  have  bem  Intended  by  tiw 
I^eglslatare  that  such  espenses  shall  be  al- 
lowed as  "expenses  necessarily  Incurred  and 
aetnally  paid  while  engaged  In  tbe  perform- 
anoe  of  official  duties  in  the  service  of  crlm* 
Inal  process,  etc^*'  as  provided  In  Code  Bixpp. 
1902,  I  510a.  The  condusion  reached  in 
Boyle  Plymouth  Gotmty,  80  Iowa,  876,  66 
N.  W.  628,  and  Wheeler  r.  Clinton  County,  02 
Iowa,  44,  00  N.  W.  207,  that  an  officer  who 
Is  entitled  to  mileage  In  connection  with  tbe 
service  of  process  cannot  cc^Iect  tiie  4»peaseB 
Inenrred  1^  blm  in  making  such  service,  has 
no  application  under  the  statute  which  we  are 


now  considering  for  the  reason  that,  as  al- 
ready indicated,  no  mileage  is  allowed  to  him 
In  the  service  of  criminal  process,  while  In 
the  service  of  dvll  process,  he  Is  allowed  to 
reteln  tbe  mileage  to  cover  such  expenses, 
I  and  the  amount  thereof  la  not  taken  into 
I  account  In  determining  hiff  compensation.  It 
I  seems  to  us  that  it  could  not  have  been  the 
!  intention  of  the  Legislature  that,  in  fixing  his 
I  compensation,  tbe  mileage  for  the  service  of 
I  criminal  process  should  be  appropriated  by 
'  the  county  as  a  part  of  the  receipts  of  the 
office,  while  the  traveling  expenses  in  making 
such  service  should  be  borne  by  the  officer. 

The  Judgment  of  the  trial  court  Is  therefore 
reversed. 


IOWA  LOAN  &  TRUST  00.  v.  POND  et  al, 
(Supreme  Court  of  Iowa.   Oct.  20,  1905.) 

1.  Taxation  —  Redemftion  rBo«  Sales  — 
CoNornoHS  or  RsuKr— PAnanr  or  Tax- 
es. 

Payment  <tf  taxes  need  not  be  shown  In 

order  to  entitle  one  to  redeem  from  a  tax  sale, 
where  no  proper  notice  was  given  of  the  expira- 
tion of  the  period  of  reitemption. 
^[Bd.  Note. — For  esses  in  point,  sse  voL  45, 
Cent.  Dig.  Taxation.  {|  1407-14ia] 

2.  Sajo  —  Mono!  TO  Bannac  —  Biaax  to 

Question. 

One  who  fails  to  show  himself  entitled  to 
notice  of  tbe  expiration  of  the  period  of  re- 
demption  from  a  tax  sale  camiot  question  a  tax 
deed  issued  to  another  on  tbe  ground  that  such 
notice  was  not  ^ven. 

Appeal  from  District  Cour^  Woodbury 
Oounty;  F.  R.  Oaynor,  Judge. 

Suit  In  equity  to  quiet  title  to  two  strips 
of  land,  a  part  of  or  surrounding  certain  lots 
in  the  dty  of  Sioux  City.  Plalntifrs  title  Is 
based  upon  a  tax  deed,  while  defendauts 
claim  under  certain  mesne  conveyances  of  an 
easement  or  private  right  of  way  over  said 
strips.  There  was  a  decree  for  plaintiff,  and 
defendant  Sidney  Clark  alone  appeals.  Modi- 
fled. 

George  M.  Pardoe,  for  appellant.  U.  J. 
Sweel^,  for  appdlea 

DBEMBB,  J.  Plaintiff's  tax  deeds  cover 
the  land  In  dispute,  but  defendant  says  tiiese 
deeds  are  invalid,  because  no  notice  was 
given  tbe  party  in  possession  or  to  the  owner 
of  the  proper^  of  tbe  expiration  of  tbe 
period  of  redemption  from  tax  salfr  To  this 
plaintiff  reqrands  by  saying  that  defoidant 
did  not  show  that  he  or  the  person  under 
wlKun  be  claims  ever  had  any  title  to  the 
pnnperty*  nor  did  be  show  that  any  one  waa 
In  such  possession  as  to  entitle  blm  to  notice 
It  Is  further  argued  that  defendant  did  not 
show  that  all  taxes  on  the  property  bad  been 
paid,  as  required  by  statute,  before  one  is 
justified  In  attacking  a  tax  deed.  If  defend- 
ant bas  shown  these  things,  then  there  is  a 
practical  concession  In  argument  that  no 
jfgopeT  notice  of  the  expiration  of  redemptltm 
from  tbe  sale  was  given,  and  that  defendant 
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abonld  have  a  decree  allowing  blm  to  redeem, 
nnlesB  It  be  for  acme  of  tbe  farther  reasona 
anneated  in  argument 

As  to  the  claim  that  defendant  did  not 
show  bla.  ownership  of  the  property,  he  In- 
troduced In  evidence  deeds  running  back  to 
Allen  O.  Bird;  but>tbere  1b  no  showing  that 
Bird  had  any  title  from  tbe  government.  To 
meet  tbia  defendant  relies  upon  title  by  ad- 
verse possession,  and  a  statement  from  him 
under  oath  wblle  on  the  witness  stand,  which 
was  received  without  objection,  to  tbe  effect 
that  be  was  tbe  owner  of  the  property.  The 
testimony  shows  such  a  claim  of  right  and 
color  of  title,  coupled  with  the  possesfdon  of  a 
right  of  way  10  feet  wide,  running  east  and 
west  along  the  north  side  of  part  of  lot  1  in 
block  3  of  Boulevard  addition  to  Sioux  City, 
Iowa,  as  to  justify  defendant's  attack  upon  the 
tax  deed  and  to  sustain  his  plea  of  right  to 
redeem.  As  to  the  north  and  south  alley 
running  through  this  bIo<&,  there  Is  not  suffi- 
cient testimony  In  our  judgment  to  Justify 
the  relief  sought.  We  shall  not  set  forth 
the  testimony  upon  which  we  base  our  con- 
clusion, as  it  is  not  our  custom  to  do  so. 

2.  As  to  defendant's  failure  to  pay  taxes, 
it  Is  shown  that  be  has  paid  none  of  the  taxes 
levied  and  assessed  against  tbe  property ;  but, 
Qs  he  is  seeking  to  redeem  In  a  case  where  no 
proper  notice  was  given  of  tbe  expiration  of 
the  period  of  redemption,  he  is  not  required 
to  show  payment  of  taxes.  Whatever  of  con- 
fusion there  may  have  been  In  our  previous 
cases  on  this  subject,  tbis  matter  was  fuHy 
settled  and  adjudicated  in  tbe  late  decision 
of  Swan  V.  Harvey,  117  Iowa,  58,  90  N.  W. 
489.  To  the  doctrine  there  announced  we 
stlil  adhere.  But  as  defendant  has  failed  to 
show  that  he  was  entitled  to  notice  of  the 
expiration  of  the  period  of  redemption  from 
tbe  sale  of  the  north  and  south  alley  or  way, 
be  cannot  question  tbe  tax  deed  issued  to 
plaintiff  for  that  strip. 

Tbe  decree  should  be  modified,  so  as  to 
allow  defendant  Clark  to  redeem  from  the 
sale  of  the  alley  running  east  and  west  along 
the  north  side  of  a  part  of  lot  1  in  block  3, 
and  in  all  other  respects  It  will  be  affirmed. 
The  case  is  remanded  for  a  determination  of 
the  question  as  to  tbe  amount  defendant 
should  pay  in  order  to  effectuate  this  re- 
demption; for  we  have  no  data  from  which 
to  make  a  computation. 

Modified  and  remanded. 


SHAW      CHICAGO.  B.  ft  Q.  R.  CO. 
(Supreme  Court  of  Iowa.  Oct  20,  1906.) 

APFXAE/— FiNDIIfQS   OF  COUBT— COKCLCSIVS- 
NESB. 

A  trial  court's  finding  of  fact  Is  as  cod- 
olasivc  on  appeal  aa  is  tbe  verdict  of  a  Jury. 

[Ed.  Note. — For  cases  in  point,  sec  voL  8. 
Cent.  Dig.  Appeal  and  Error,  I  S95S.] 

Appeal  flram  District  Oonrt,  Tan  Bnren 
County;  Vimnk  W.  Elcbelbergw,  Judge. 


Action  to  recover  double  damages  for  In- 
Jury  to  stock  on  defendant's  right  of  way. 
The  case  was  tried  to  the  court  on  an  agreed 
statement  of  facts,  and  Judgment  waa  ren- 
dered for  tb6  defendant;  from  which  plalntlfC 
appeals.  Affirmed. 

Starr  ft  Calhoun,  for  appellant.  Wherry 
ft  WalkOT  and  Palmer  Trimble,  for  appellee. 

PER  CURIAM.  Under  the  agreed  state- 
ment of  facts,  on  which  tbe  case  was  submit- 
ted to  the  court  for  decision  without  a  Jury, 
It  was  necessary  for  tbe  court  to  determine 
aa  matters  of  fact  whetber  the  plaintiff's 
anlmalB  went  on  defendant's  right  of  way 
through  a  certain  cattle  guard,  whether  tbe 
cattle  guard  was  defective,  and  whetb^  the 
Injury  to  the  animals  was  the  proximate 
result  of  their  going  upon  the  right  of  way. 
We  should  have  no  difficulty,  pertaape,  in 
holding  that  there  was  some  evidence  proper 
for  submission  to  a  jury  in  favor  of  plaintiff 
as  to  each  of  these  propositions;  but  we 
cannot  admit  under  the  record  that  the  facts 
set  forth  in  the  statraient  as  matter  of 
law  establish  plaintiff's  right  to  recover  eo 
conclusively  that  it  would  have  been  the 
duty  of  the  trial  court  to  direct  a  verdict  for 
tbe  plaintiff  or  to  set  aside  a  verdict  of  tbe 
Jury  for  the  defendant  The  facts  set  forth 
in  the  statement  are  evidentiary  only,  and, 
had  the  case  been  tried  to  a  Jury,  the  ulti- 
mate conclusion  to  be  drawn  from  such 
facts  would  have  been  for  the  Jury.  But 
the  case  was  tried  to  the  court,  and  tbe  con- 
clusion of  the  court  as  to  issues  of  fact  are 
binding  upon  us  to  the  same  extent  as  the 
conclusions  indicated  by  the  verdict  of  a 
Jury.  We  are  not  Justified,  therefore,  in 
reviewing  the  action  of  the  trial  court  for 
no  question  of  law  Is  preaented  bj  tb»  record. 

The  Judgment  ia  afilrmed. 


O.  M.  HILLIKER  ft  SOX  v.  ALLEN. 
(Supreme  Court  of  Iowa.  Oct  20,  1005.) 

1.  PaiNCIPAL  ARD  AOBNT— CONSIBITOriOn  OF 

CONTBACT. 

A  contract  binding  an  agent  to  canvass 
certain  territory  for  the  sale  of  the  priaclpars 
machiDes,  and  stipulated  that,  if  he  failed  to 
canvass  the  territory  or  to  conduct  the  bosinesa 
in  a  satisfactory  manner,  the  principal  might 
terminate  the  agency  or  place  other  canyasaers 
in  the  territoiy  and  deprive  the  agent  of  oom- 
missi<HU  on  sale  made  by  the  other  canvassers, 
did  not  authorize  the  prmclpal  to  eDq>loy  other 
canvassers  tn  tbe  a^enfs  territory  and  deprive 
him  of  the  commisBions  on  sales  made  by  tuem, 
without  first  giving  the  agent  ootioe  of  an  in- 
tention to  employ  other  canvassers. 

2.  APPEAI/— ADUIBSIOH  OF  EVIOINCli— HABH- 
LESe  Ebbor. 

In  an  action  by  an  agent  under  contract 
to  canvass  a  territory  for  the  sale  of  his  prin- 
cipal's goods,  for  commissions  <»  sales  made  by 
other  canvassers,  error  In  permitting  a  witness 
to  state  the  principal's  custom  as  to  asslgotng 
exclusive  tertitory  to  agents  was  not  preju- 
dicial, where  the  witness  subsequently  explained 
that  he  meant  that  the  aeents  were  reqaitxl  to 
handle  only  the  prlndpara  goods,  aa  axpfsly 
provided  for  in  the  contract 
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8.  SAHE  —  EXCLUBIOII  OF  EviDBNCl  —  HABU- 

UEsa  Ebbob. 

The  error  in  exclading  evideoce  Ii  rendered 
harmleai  by  the  rabseqaent  admiBsion  of  evi- 
dnce  pioTUic  the  fact  wusbt  to  b«  ihown  by 
the  enaence  excluded. 
.4.  Samk. 

Where,  in  an  action  b?  ao  agent  employed 
to  cajiTaaa  a  twritory  tor  the  sale  of  the  prioei* 
poI's  madiines.  for  cominiBSloiui  on  aalea  made 
in  the  ttt^tory  by  other  canvasMrB,  there  was 
no  evideoce  that  the  agent  tried  to  Mil  other 
machines  of  the  same  kind  in  violation  of  the 
contract  binding  him  not  to  sell  other  machine! 
of  the  same  character*  the  exctoaioo  of  evidence 
as  to  the  agent's  contract  with  another  party 
tor  the  sale  of  machines  was  not  prejndldal. 

Appeal  timn  Dtstrlct  Court,  Woodbnir 
County ;  William  Hatcblneon,  Judge. 

The  parties  hereto  mtored  into  a  written 
agreement  by  the  terms  of  which  the  plain- 
tiffs were  appointed  the  defendant's  agents 
for  the  sale  of  engines  and  threshing  ma- 
chinery In  Akron,  Iowa,  and  the  trade  tribu- 
tary thereto.  They  were  to  canvass  the  ter- 
ritory for  the  sale  of  said  machinery,  and 
bound  themselTes  not  to  sell  or  take  orders 
for  the  sale  of  other  machines  of  the  same 
charact^.  The  contract  further  provided 
that.  If  the  plaintifrs  failed  to  canvass  their 
territory  or  to  conduct  the  business  to  the 
satisfaction  of  the  defendant,  he  bad  the 
right  to  terminate  the  agency  or  place  his 
own  canvasawB  In  said  territory,  and  that 
on  any  sales  made  by  such  canvassers  no 
cmnmlsslon  should  be  allowed  the  plaintiffs. 
This  suit  was  brought  to  recover  a  commis- 
sion alleged  to  be  due  on  the  sale  of  an  out- 
fit in  the  trade  territory  covered  by  the  con- 
tract There  was  a  trial  to  the  court  and  a 
finding  and  Judgmoit  for  the  plaintiffs,  from 
which  the  defendant  appeals.  Affirmed. 

Henderson  &  Frlboui?.  for  appellant  Ken- 
nedy ft  Boland  and  F.  W.  Sargent,  for  ap- 
pellees. 

SH&BWIN,  C.  J.  The  sale  was  actually 
made  by  the  defendant  with  the  aid  of  his 
own  canvassers,  and  there  is  a  conflict  In 
the  evidence  as  to  whether  the  plaintiffs  were 
Instrumental  in  procuring  the  purchaser.  The 
trial  court  found  that  tb^  were,  and  the 
finding  has  ample  support  In  the  evidence. 
Denying  the  correctness  of  this  finding,  the 
appellant  contends  that  the  plaintiffs  so 
n^lected  the  business  of  their  agency  as  to 
Justify  the  defendant  In  sending  bis  own 
canvassers  into  the  field,  and  that,  under  the 
provision  of  the  contract  permitting  this  to 
be  done  when  the  business  was  not  conducted 
to  his  satisfaction,  there  can  be  no  recovery. 
There  was  no  termination  of  the  ag«icy,  and. 
If  there  was,  in  fact,  any  dissatisfaction  on 
tbe  part  of  Allen  as  to  the  conduct  of  the 
business,  tbe  plaintiffs  were  not  notified  there- 
of, and  it  would  certainly  be  extremely  un- 
fair to  them  to  place  canvaBsers  in  their 
t^ritory  without  advising  them  in  advance 
of  such  Intention.  The  contract  fairly  con- 
Btroed,  confers  no  such  right  on  the  prln- 
dpaL   Furthermore,  the  conduct  and  letters 


of  the  appellant  negative  his  claim  that  he 
sent  bis  own  canvassers  into  the  field  be- 
cause of  tbe  plaintiffs'  failure  to  properly 
conduct  the  business.  On  the  croes-ezamina- 
tlon  of  one  of  tbe  appellant's  witnesses  he 
was  permitted  to  state  the  appellant's  cus- 
tom as  to  assigning  exclusive  territory  to 
local  agents.  Admitting,  for  present  pur- 
poses, that  the  testimony  was  incompetent 
It  was  not  prejudicially  so  because  of  the 
witness*  subsequent  explanation  that  he 
meant  thereby  that  agents  should  handle  tbe 
defendant's  goods,  and  no  others.  The  ap- 
pellant complains  because  of  a  ruling  ^elud- 
ing testimony  as  to  the  plaintiffs'  contract 
with  another  threshing  machine  concern. 
The  substance  of  the  matter  was  fully  shown 
at  another  time,  however,  and  there  Is  no 
foundation  for  the  alleged  error.  This  and 
similar  complaints  are  also  fully  answered 
by  the  statement  that  there  is  no  evidence  In 
the  record  tending  to  show  that  tbe  plaintiffs 
tried  to  sell  other  goods  of  tbe  same  charac- 
ter durhig  tbe  life  of  the  contract  Some 
other  rulhigs  on  the  admission  of  testimony 
are  challenged,  but  we  find  nothing  of  suf- 
ficient Importance  to  require  specific  men- 
tion, and  we  find  no  error  In  the  record  for 
which  there  should  be  a  reversal.  The  Judg- 
ment is  therefore  affirmed. 
Affirmed. 


STATE  V.  KIRKPATBICK. 
(Sapreme  Court  of  Iowa.   Oct  20,  1905.) 

1.  Appeal— RaviBw  or  Ibstbuctiohs— Fail- 

TTRB  TO  BXOBFT. 

Inatructlons  cannot  be  reviewed  on  arateal, 
where  not  excepted  to:  a  general  complamt  as 
to  the  correctness  of  uie  instructions  in.  a  mo- 
tion for  a  new  trial  not  being  suffldent 

DOd.  Note.— F<w  cases- In  point  see  voL  2, 
Cent  Dig.  Appeal  and  Error,  {  161&] 

2.  Saub— Rbfuskd  iRSTBUCTioNa— Rsoo^n. 

The  BiQ>reme  Court  cannot  pass  on  the 
correctness  of  refused  instructions,  where  tlie 
record  does  not  show  all  the  instructions  given. 
_^£Ed._Note.— For  cases  In  pokt  see  voL  8, 
Cent  Dig.  Appeal  and  Brror.  |  ^3S.] 

Appeal  from  District  Court,  Habaidca 
County ;  John  T.  Scott,  Judge. 

Appeal  from  convictiDn  for  breaking  and 
entering  a  bulldlug  with  Intent  to  commit 
larceny.  Affirmed. 

W.  R.  Nelson,  O.  T.  Downs,  and  H.  H. 
Sheriff,  for  appellant  Cbas.  W.  Mullan, 
Atty.  Oen.,  Lawrence  De  Orafl,  Aaat  Atty. 
Gen.,  and  John  N.  McCoy,  Co.  Atty.,  for  the 

SUte. 

PER  CURIAM.  Errors  are  assigned  as  to 
rulings  In  the  admission  of  evidence,  but  they 
can  hardly  be  said  to  be  argued.  We  have, 
however,  examined  the  record  as  to  each  of 
such  allied  errors  and  find  nothing  prejudi- 
cial. It  would  be  of  no  possible  advantage 
to  recite  the  imrtlcular  portions  of  tbe  record 
which  support  our  ctmdnaion.   Counsel  for 
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appellant  In  their  argument  rely  prlnd- 
pally  vpon  alleged  errors  in  the  glrlng  aod  re- 
fasal  of  Inatmctlons.  No  exception  was  tak- 
en to  the  Instrnctions  gtren.  A  general  com- 
plaint aa  to  the  correctneaa  of  the  Instmc- 
tlona,  made  in  a  motion  for  a  new  trial.  Is  not 
sufficient  as  the  basis  of  an  argument  in  this 
conrt  as  to  their  correctness.  State  t.  Wil- 
liams, 115  Iowa.  97,  88  N.  W.  194.  We  cannot 
pass  upon  the  correctness  of  the  Instructions 
refused,  for  the  record  does  not  present  all  the 
instrnctions  given,  and  th^efore  It  does  not 
appear  that  the  Instructions  marked  refused 
were  not  mbstantlallT'  covered  tboee 
given. 

The  Judgment  ta  affirmed. 


DATI8  T.  HALL  «C  mL 
(Bupraae  Court  of  Liwa.  Oct  28,  1905.) 

1.  DSBDS— PBSamCFTIVK  Delivkby. 

The  execution  and  recording  of  a  converance 
create  a  presomption  of  sufficient  delivw;,  over- 
ocHoe  only  on  a  clear  showing. 

[Bd.  Note.— For  cases  In  point,  aee  red.  16, 
Owt  Dig.  Deeds.  H  5S0J 

2.  WTTHBSSBS— OOHFOSNOT— TnCE  TO  BAISS 

OBJBCriON. 

The  question  of  tbe  competencf  of  a  hns- 
band  to  testify  with  respect  to  a  transaction 
wltii  his  deceased  wife  is  raised  too  late,  when 
raised  for  the  first  time  after  ha  has  testified 
to  his  version  of  the  transaction. 

[Bid.  Note. — ^For  cases  in  point,  aee  voL  60, 
Cent  Dig.  Witnesses.  S  727.] 

Appeal  from  Dtetrict  C3ourt,  Woodbury 
County;  George  W.  Wakefield,  Jndge. 

Action  In  equity  for  partition  of  real  es- 
tete.  Decree  dismissing  bill,  and  the  defend- 
ants  Ermine  B.  Bartels  and  Anfmt  Bartels 
appeal  Affirmed. 

R.  B.  Evans  and  SnlUvan  ft  QrlflUn,  for 
q^pellants.  J.  A.  Prlchard,  for  appellees. 

WBAYBR,  J.  The  real  estate  In  ques- 
tion waa  formerly  the  property  of  Jonathan 
Hall,  who  conveyed  the  same  to  bis  son, 
tlie  defendant  J.  J.  Hall.  Id  the  year  1870. 
In  the  year  1876  J.  J.  Hall  executed  a  deed 
for  the  same  premises  to  his  wife,  Sarah  J. 
Hall,  and  the  record  title  remained  in  her 
until  her  death  In  the  year  1883.  After  the 
death  of  Sarah  J.  Hall  her  husband  remain- 
ed in  possession  of  the  pn^erty,  claiming, 
using,  and  controlling  the  same  as  hie  own, 
until  the  institution  of  this  action  on  Febru- 
ary 7, 1902.  By  his  answer  J.  J.  Hall  alleges 
that  he  iB,  and  at  all  times  since  the  con- 
veyance to  lilm  by  his  father  has  been,  the 
owner  of  the  property,  and  that  the  deed  to 
his  wife  was  never  made  efTective  by  de- 
livery. It  Is  his  claim,  and  the  testimony 
tends  strongly  to  sustain  It,  that  he  executed 
the  deed  and  left  It  In  the  hands  of  the 
notair,  subject  to  his  own  order,  and  that 
the  notary,  by  mistake  or  In  disobedience 
of  his  Instrnctions,  caused  the  Instrument 
to  be  recorded.  Tlie  wife  does  not  appear 
to  have  ever  claimed  or  exercised  the  rights 
or  authority  of  ownership  over  the  land,  and 


for  neariy  20  years  after  her  death  the 
children  left  their  father  In  Its  undisturbed 
possession  and  use.  Before  the  case  came 
on  for  trial  most  of  the  children  had  made 
conveyance  to  their  father  of  all  their  In- 
terest, real  or  apparent.  In  the  property,  and, 
from  the  decree  confirming  In  him  the  title 
to  the  entire  estate  In  the  land  and  deny- 
ing partition,  the  daughter  Brmine  Bartels 
alone  appeals. 

The  question  [ureaented  Is  one  of  fact  alone, 
and  upon  this  we  are  disposed  to  agree  with 
the  conclnsloD  of  the  trial  court.  It  la  true 
that  the  execution  and  recording  of  a  con- 
veyance create  a  presumption  of  sufficient 
delivery,  and  this  presumption  can  be  over- 
come only  upon  a  clear  and  satisfactory 
showing.  Bnt  the  conceded  facts  in  this 
case,  re-enforced  by  the  testimony  of  sev»al 
witnesses  to  conversations  with  Sarah  J. 
Hall  In  her  lifetime  concerning  the  title  to 
the  land,  amjdy  aostaln  the  decree  appealed 
from. 

The  objection  to  the  competency  of  J.  J- 
Hall  to  testify  to  the  transaction  vrlth  his 
wife  was  not  raised  when  he  was  sworn, 
or  when  he  was  asked  to  relate  the  facta  and 
circumstances  aa  to  the  making  of  the  deed 
to  his  wife,  but  was  put  forward  for  the 
first  time  after  the  witness  had  testified  to 
his  version  of  the  transaction.  This  we 
think  was  too  late,  and  the  court  wae 
Justlfled  In  treating  the  objection  as  waived. 

In  any  event  it  is  our  Judgment  that  thp 
decree  Is  well  auatalned  by  the  evidence,  and 
it  la  therefore  affirmed. 


OtJSLEt  T.  HAMPE  et  a1. 
(Supreme  Court  <tf  Iowa.  Oct  24,  lOffiS.) 

1.  Appkai<— Yebdiot— Comuoniia  Bvxoence 

A  verdict  on  conflicting  erldene*  will  not 
be  set  aside  on  appeal. 

[Ed.  Note.— For  cases  In  POint.  aeevol.  8. 
Cent  Dig.  Appeal  and  Bzxor.  »  8d28-S937J 

2.  Trial— InnBUonoHS—RsrcBAL  or  Bx- 

quMT. 

It  is  not  error  to  refuse  requests  to  charge 
which  were  substantially  endwoied  In  the  in- 
structions given. 

[Ed.  Note.— For  cases  in  ixdot,  as*  vol.  46, 
Cent  Dig.  Trial,  ||  651-6&9.f 

8.  IAndl6bd  aud  Tbhant  —  Srauomn — 
Wabrantt. 

Where  a  landlord  stated  to  bis  tenant: 
"You  can  use  the  porch.   It  is  all  right   It  Is 

rierfect^  safe" — the  warranty  of  safety  was 
Iinlted  to  the  condition  of  the  porch  at  the  time 
of  the  lease,  and  did  not  cover  a  future  period, 
nor  obligate  the  landlord  to  keep  it  iafe  during 
the  term. 

4.  DaHAGBS— PEBfONAI.    iNJTTaiEa  — MiNTAL 

SuiFRino— PLBADina. 
Where,  In  an  action  for  personal  Injuries, 
the  petition  alleged  that  plaintiff  had  suffered 
great  bodily  pain  and  that  she  had  been  con- 
fined to  her  bed  a  long  time  on  acconnt  tiwe- 
of.  she  was  entitled  to  reoover  for  mental  an- 
gtush,  though  not  alleged. 

[Ed.  Note. — ^For  cases  In  point,  sea  voL  16, 
Cent  Dig.  Damagsa.  I  446.] 
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Ameal  from  District  Cotirt.  Unscatliie 
Ooinitr;  Junes  W.  Bollinger,  Jn^e. 

Salt  to  recover  damages  for  personal  In- 
juries. There  was  a  trial  to  a  Jury,  and  a 
verdict  and  Judgment  for  the  plaintiff.  The 
d^endants  appeal.  Reversed. 

Jayne  &  Hoffman,  for  appellants.  Horan 
&  Deritt  and  H.  M-  Bartlett,  for  appeUe*. 

SHEBWIN,  C.  J.  The  plaintiff  was  a 
tenant  of  the  defendants,  occapylng  rooms  In 
the  second  story  of  a  building,  on  the  rear 
end  of  which  there  was  a  porch,  which  was 
rented  and  used  in  connection  with  the 
roonu  so  occupied.  This  porch  fell  with  the 
plaintiff,  and  she  received  the  injuries  for 
which  she  sues.  She  alleged  in  her  peti- 
tion, and  there  Is  evidence  sustaining  the 
claim,  that  the  defendants  warranted  tba 
safety  of  the  porch  as  a  part  of  the  lease  of 
ttae  premises  to  her.  This  was  denied  by  the 
defendants,  but  the  Jury  found  specially  that 
such  a  warranty  was  In  fact  made;  and  under 
the  often-repeated  holding  of  this  court  Its 
floding  on  that'question  Is  final.  There  was 
also  evidence  tending  to  show  n^ligence  on 
the  part  of  the  defendants,  and  freedom 
from  contributory  negligence  on  the  part  of 
the  plaintiff;  and  with  the  Jury's  finding  on 
these  questions  we  cannot  Interfere  in  this 
case.  Some  20  errors  are  alleged  In  the  ap- 
pellants' brief,  but  we  find  It  necessary  to 
refer  to  but  few  of  them.  What  we  have 
already  said  disposes  of  the  contention  that 
there  should  have  been  a  directed  verdict  for 
the  defendants. 

The  defendants  requested  the  court  to  give 
several  instructions  prepared  by  them  cover- 
ing questions  presented  by  the  Issues.  They 
were  refused;  but  with  one  exception,  which 
we  shall  presently  notice,  they  were  embodied 
in  the  instructions  given  by  the  court  on  its 
own  motion,  and  hence  as  to  those  there  was 
no  error  in  the  refusal. 

The  sixth  Instruction  told  the  Jury  that,  if 
it  found  that  there  was  an  express  warranty 
as  to  the  safe  condition  of  the  porch,  it  was 
then  the  defendants'  duty  to  use  ordinary 
care  to  maintain  It  In  a  reasonably  safe  con- 
dition. The  defendants  asked  an  Instruction 
to  the  effect  that,  If  an  express  warranty  was 
found  to  have  been  made,  It  would  only  relate 
to  the  condition  of  the  porch  at  the  time  of 
the  lease,  and  that  they  were  not  thereby 
bound  to  keep  the  porch  In  a  safe  condition 
during  the  term  of  the  lease.  Ordinarily,  a 
warranty  relates  only  to  the  condition  of  the 
thing  at  the  time  that  the  warranty  Is  made. 
Thus  a  warranty  that  animals  sold  were 
sound  and  healthy  was  held  to  refer  solely 
to  their  condition  at  the  time  of  the  sale,  and 
not  to  be  a  guaranty  against  future  disease 
or  disability.  Bothwell  v.  Farewell,  74  Iowa, 
325,  87  N.  W.  392.  This  is  the  universal 
rule,  in  the  absence  of  an  agreement  cover- 
ing a  future  period.  80  Am.  &  Eng.  Bnc.  of 
Law  (2d  Bd.)  174.  See,  also.  43  C3ent  ZMg. 
coh  1089,  f  787.  Tbe  language  railed  on  as 


OHUtlttttlng  the  warranty  in  this  case  was  in 
substance  as  follows:  "Ton  can  use  the 
porch.  It  Is  all  right  It  is  perfectly  safe." 
This  language  Itself  clearly  negatives  any  in- 
tention to  extend  the  warranty,  so  that  It 
shall  cover  a  period  in  the  future.  The 
court,  therefore,  erred  in  the  instruction 
given.  If  the  porch  was  not  then  In  the  con- 
dition it  was  warranted  to  be  In,  and  If  by 
reason  thereof  it  fell,  the  defendants  would 
be  liable  for  the  damages  sustained;  but,  on 
the  other  band,  if  It  was  then  as  safe  as  It 
was  warranted  to  be.  and  If  It  fell  because  of 
a  subsequent  change  In  Its  condition,  there 
would  be  DO  liability  under  the  warrant 
proven. 

The  Jury  was  told  that  it  might  allow  the 
plaintiff  for  her  pain  and  suffering,  bodily 
and  mental  The  appellants  complain  of  the 
use  of  the  word  "mental,"  because  it  was  not 
alleged  in  the  petition  that  she  had  suffered 
mental  pain.  There  was  an  allegation  that 
she  had  suffered  great  bodily  pain  and  that 
she  had  been  confined  to  her  bed  a  long  time 
on  account  thereof.  Under  tbe  holding  In 
Oronan  v.  Kukkuck,  59  Iowa,  IS,  12  N.  W. 
748,  an  allegation  of  mental  pain  Is  not  nec- 
essary In  personal  Injury  cases. 

We  need  not  notice  the  errors  assigned,  be- 
cause the  same  questions  are  not  likely  to 
arise  on  a  retrial  of  the  case.  For  the  error 
pointed  out  the  Judgment  will  be  reversed. 

Reversed. 


WELLS  V.  OBBMAN  INS.  00.  OF 

FBBBPOBT,  ILL. 
(Supreme  Court  of  Iowa.  Oct  SS,  1905.) 

1.  Chattel  Mobtoagkb—Dkxjvkbt— Question 

lOB  COUBT. 

Where  the  facts  are  not  In  diq)ute,  the 

Saestion  whether  a  chattel  mortgage  was  de- 
vered  Is  one  of  law  for  the  court 

2.  Same— SnrncixnoT  or  Dxlitbrt. 

Plaintiff  was  Indebted  to  a  bank  and  exe- 
cuted a  chattel  mortgage  to  secure  his  Indebted- 
ness. The  mortgage  was  originally  made  out 
to  the  cashier  as  mortgagee;  but,  when  i>lain- 
tiff  was  about  to  execute  the  same,  the  name  of 
the  cashier's  fiither  was  snbstituted  as  mort- 
gagee, so  that  the  cashier,  who  was  a  notary, 
could  take  the  acknowledgment  The  instru- 
ment was  accordingly  executed  and  acknowl- 
edged, and  the  cashier  took  posaession  of  the 
same,  recorded  it  and  turned  it  over  to  the 
bank.  His  father  lived  In  another  state,  had  no 
knowledge  of  the  transaction  at  the  time,  and 
repudiated  the  use  of  his  name  as  unauthorized. 
Held  that,  as  the  cashier's  father  was  in  effect 
merely  a  trustee  for  the  bank,  the  delivery  of 
the  mortgage  to  the  cashier,  on  behalf  of  the 
trustee  and  the  bank,  operated  as  a  legal  de- 
livery, and  gave  validity  to  the  Instniment  as 
against  plaintiff. 

3.  Tbusts—Vauditt— Assent  of  Tbubtee. 

The  assent  of  the  trustee  Is  not  essential 
to  the  validity  of  a  trust  uutrument 

[Ed.  Note. — For  cases  in  point  see  voL  47. 
Cent  IMg.  Trusts,  |  64.] 

4.  Sahb— Tbusteb's  Refosai.  to  Act. 

The  refusal  of  the  trustee  to  accept  a 
trust  or  act  In  the  premises  will  not  invalidate 
the  trust  instrument  as  an  incumbrance  or  a 
oonv^ance  of  property;  but  equity  will  infesr- 
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fere  to  enforce  tbe  trust,  either  decree  or 
bj  tbe  appoutmeot  of  another  trustee. 

CDd.  Note. — For  cases  in  point,  see  toL  47. 
Oent  Dig.  Tmsts.  »  54,  56.] 

Appeal  from  District  Conrt,  Calhoun  Coun- 
ty;  P.  M.  Powers,  Judge. 

Action  upon  a  fire  insurance  policy.  Trial 
to  jury,  and  verdict  and  judgment  for  plain- 
tiff.  Defendant  appeals.  Beveraed. 

W.  B.  Gray  and  Sullivan  ft  Snllivan,  for 
aiqiellant  J.  F.  Lavender  and  B.  G.  Steven- 
Bon,  for  appellee. 

BISHOP,  J.  Tbe  policy  In  suit  was  Issued 
to  cover  a  stock  of  mercbandise  owned  by 
plaintiff  and  situate  in  tbe  town  of  Lovinla, 
Calboun  county,  this  state.  One  of  tbe  policy 
provisions  Is  as  follows:  "If  the  said  per- 
sonal property  be  incumbered  by  chattel 
mortgage,  *  *  *  this  policy  shall  be 
void."  In  its  answer  the  defendant  pleaded 
a  violation  of  said  policy  provision,  alleging 
that  subsequent  to  the  issuance  of  tbe  policy 
plaintiff  had  incumbered  the  property  by 
mortgage.  The  record  contains  an  admission 
on  the  part  of  plaintiff  to  the  effect  that  a 
chattel  mortgage  was  executed  by  him  cover- 
ing the  property  Insured,  but  it  is  his  conten- 
tion that  tbe  same  was  never  delivered  and 
did  not  therefore  amount  to  an  incumbrance 
on  tbe  property.  At  the  close  of  all  the  evi* 
dence  the  defendant  moved  for  an  instructed 
verdict,  on  the  ground  that  It  had  been  made 
to  appear  without  dispute  that  the  provision 
of  the  policy  as  above  referred  to  had  been 
violated  and  the  policy  thereby  rendered  void. 
Such  motion  was  overruled,  and  the  question 
of  the  delivery  of  the  mortgage  admitted  to 
have  been  executed  was  submitted  for  a  find- 
lug  of  the  Jury.  Error  in  action  of  the 
court  thus  taken  ta  principally  relied  npon  for 
a  reversal. 

Our  reading  of  the  record  discloses  that  the 
facts  are  not  the  subject  of  any  serious  dis- 
pute. It  appears  that  plaintiff  was  Indebted 
to  the  First  National  Bank  of  Sac  City  on  two 
notes.  Subsequent  to  the  issuance  of  tbe 
poll(7  In  suit,  be  was  called  npon  by  H.  S. 
Barnt^  assistant  cashier  of  said  bank,  for  se- 
cnrlty  upon  said  notes,  and  it  seems  that 
plaintiff  executed  new  notes  in  place  of  the 
ones  then  held  by  the  bank.  To  secure  such 
new  notes  be  also  executed  a  chattel  mort- 
gage covering  the  stock  of  mercbandise  In 
question  with  other  property.  As  executed, 
S.  H.  Barnt  was  named  in  the  notes  as  payee, 
and  in  the  mortgage  as  mortgagee,  and  such 
came  about  In  this  way :  As  originally  drawn 
up  tbe  new  notes  and  mortgage  named  said 
H.  S.  Barnt  as  payee  and  mortgagee.  When 
about  to  execute  the  notes  and  mortgage.  It 
was  discovered  that  no  notary  was  present 
to  take  the  acknowledgment;  and.  as  H.  S. 
Barnt  was  a  notary,  be  erased  his  own  name 
In  the  papers  and  inserted  the  name  of  his 
father,  S.  H.  Barnt,  to  thb  end,  as  declared 
by  him,  that  as  a  stranger  to  the  transaction 
be  mi^t  officiate  In  Ills  capacity  as  a  notary 


and  take  the  acknowledgment  After  tbe 
notes  and  mortgage  were  executed,  the  same 
were  taken  possession  of  by  H.  S.  Barnt,  and 
tbe  mortgage  was  made  a  matter  of  record 
by  him.  Subsequently  all  the  papers  were 
turned  over  to  and  taken  possession  of  and 
retained  by  said  bank.  It  la  conceded  that 
S.  H.  Barnt,  father  of  said  H.  S.  Barnt,  lived 
in  another  state ;  that  be  had  no  personal  in- 
terest in  tbe  bank,  or  the  particular  debt  la 
question;  and  that  he  had  no  knowledge  of 
the  transaction  until  long  after  the  flre,  when 
he  repudiated  the  use  of  bis  name  as  wlttaont 
any  warrant  of  authority  on  his  part 

Now  that  delivery  of  tbe  mortgage  was  es- 
sential to  the  creation  of  an  Incumbrance  Is 
true,  of  course ;  and  where  tbe  facte  are  not 
in  dispute  the  question  whether  a  delivery 
has  been  accomplished  Is  one  of  law  and  for 
tbe  court  The  record  before  us,  being  de- 
void of  dispute,  makes  it  plain  that  the  court 
erred  in  submitting  the  question  at  issue  to 
the  Jury,  and  It  is  our  conclusion  that  tbe  mo- 
tion to  Instruct  a  verdict  should  have  been 
Bustelned.  In  legal  contemplation  the  effect 
of  the  situation  respecting  the  execution  of 
the  mortgage  may  be  summed  up  by  saying 
that  as  between  H.  S.  Barnt  representing  the 
bank,  and  plaintiff,  S.  H.  Barnt  was  agreed 
upon  as  a  trustee  for  the  bank  and  to  be 
named  in  the  instrument  as  mortgagee.  Ac- 
cordingly, the  Instrument  was  thns  executed, 
and  delivered  Into  tbe  bands  of  H.  S.  Barnt 
for  and  on  behalf  of  the  trustee  and  the  bank 
holding  tbe  beneficial  Interest  Plaintiff,  as 
mortgagor,  gave  tbe  instrument  into  tbe 
bands  of  Barnt,  Intending  that  it  should  op- 
erate as  a  mortgage,  and  as  to  him  it  became 
a  completed  transaction;  there  was  nothing 
farther  for  him  to  do,  and  be  certainly  could 
not  recall  the  instrument  or  1^  any  act  of 
bis  destroy  Ite  effect  There  was  ttien  a  de- 
livery to  the  party  ben^dally  interested,  and 
this  was  snfflcient  at  least  In  equity,  to  give 
validity  to  the  instnunent  It  has  been  said 
that  delivery  becomes  effectual  as  against  tbe 
grantor — and  we  have  no  occasion  to  considw 
possible  rlghte  of  third,  persons — when 
surrenders  dominion  of  a  completed  instru- 
ment with  Intent  thereby  to  make  It  opera- 
tive. Merritt  v.  Temple,  155  Ind.  497,  S8  N. 
B.  609.  And  as  against  the  grantor  the  de< 
livery  of  a  trust  Instrument  will  be  sufficient. 
If  made  to  tbe  party  beneficially  Interested. 
Ounnell  v.  Cockerlll,  70  lU.  79;  Crocks  v. 
Lowentbal.  88  III.  579. 

Granting  that  tbe  aid  of  tbe  trustee  may  be 
necessary  to  enforce  the  provisions  of  the 
Instrument  yet  his  assent  is  not  essaitial 
to  ite  validity.  Martin  v.  Faxson,  66  Mo.  260. 
Nor  will  bis  refusal  to  accept  the  trust  or  act 
in  the  premises  Invalidate  the  instnunent  as 
an  incumbrance  or  conveyance  of  property. 
A  trust  never  fails  for  want  of  a  trustee,  and 
a  court  of  equity  will  Interfere  to  enforce  the 
trust  either  by  decree  or  by  the  appointment 
of  another  trustee.  Perry  on  Trusts,  |  260; 
White  T.  Hampton.  13  Iowa,  260.  Havliw 
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executed  and  delivered  aa  Instrument  creat- 
ing sn  Incumbrance  on  the  property  Insured, 
the  condition  of  the  poUej  was  thereby  vio- 
lated and  Bacb  policy  1^  Its  terms  became 

TOld. 

In  Tlew  of  the  conclusion  thus  reached, 
«ther  questions  discussed  in  arj^ument  need 
not  be  noticed.  The  Judgment  Is  reyeneA, 
and  tbe  cause  remanded  for  further  proceed- 
ings according  to  law. 

Beversed. 


GAAB,  SCOTT  &  00.  T.  TAYLOK  et  al. 
(Supreme  Court  of  lova.  Oct.  21,  190&) 

L  Patmbmt  —  What  Cohstitutks  —  Pbbma- 

TUBB  Anram. 

Tbe  act  of  the  maker  of  a  note  in  sending 
currency  in  an  unregistered  letter,  mailed  at  a 
rural  post  office,  to  the  holder,  before  the  note 
was  due  and  before  demand  had  been  made  for 
payment  thereof,  did  not  amount  to  a  payment 
of  the  note,  where  the  holder  did  not  receive 
tbe  money,  and  the  maker  was  not  authorised 
to  remit  at.  such  time  or  in  such  manner. 

[Ed.  Note. — For  caees  In  point,  see  voL  S9, 
Cent.  Dig.  Payment,  S  18.] 

2.  Pbocess— PuBLiCATion— SumciEnoT. 

Code,  S  8535,  provides  that  service  of  sam- 
noDB  by  publication  most  be  made  by  publica- 
tion once  each  week  for  four  oonsecnuve  weeks. 
Section  S5S6  provides  that,  when  the  foregoing 
provisions  tiave  been  complied  with,  defendant 
^hall  be  required  to  appear  as  if  personally 
served  on  the  day  of  the  last  publication  with- 
in the  county  in  which  tbe  petition  Is  filed, 
ffeld,  that  a  publication  notice  requiring  de- 
fendant to  appear  on  the  second  day  of  a  term 
of  court  to  commence  on  April  lltn  conferred 
no  jurisdiction  on  the  court,  where  the  first 
poblicatimi  was  made  on  the  8tb  of  April,  so 
that  completed  service  could  not  have  been  made 
sooner  than  the  28th  of  that  month. 

5.  jDDOlfEKTS— ConOLUSIVBNBSa— AbSBHCI  OF 

JuBisoicnoN. 
Where  the  court  Is  without  jurisdiction  In 
an  action.  It  can  make  no  binding  adjudication 
therein. 

[Bd.  Note.— IB^  cases  In  point,  sea  vol.  18, 
Cent  Dig.  Courts,  f  167.J 

4.  JunoMKHT  —  Opbhing  Dbtaitlt  —  Sebviob 
BT  Publication. 
Code,  {  8796,  aathorlil^g  the  granting  of  a 
new  trial  to  defendants  served  by  publication 
and  who  did  not  aiq>ear,  does  not  apply,  where 
the  Judgment  against  such  defendants  Is  void 
for  want  of  jurisdiction. 

6.  Same— Obdeb— Opebation  and  Effect. 

Where  tbe  resistance  to  a  motion  for  new 
trtaL  after  judgmmt  claimed  to  have  been  en- 
toed  on  service  by  pablicatloa,  was  based  sole- 
ly, in  so  far  as  it  related  to  the  question  of  serv- 
ice, on  the  claim  that  service  was  made  on  an 
axent  of  defendant,  an  <»rder  overruling  the  mo- 
tion generally  did  not  eonstituts  an  adjudication 
of  the  sufficiency  of  the  service  by  publication. 
<L  Judgment  —  DiBEor  Attack  —  Gboondb— 

Insufficienct  of  Sebvice. 

A  default  Judnnent  may  be  directly  at- 
tacked  for  the  insufficiency  of  service  by  publi- 
caticm  In  a  proceeding  to  set  the  sama  aaide. 

[Ed.  Note. — For  cases  hi  point,  see  vtA,  80. 
Cent.  IHg.  Judgment,  S  794.] 

7.  PBIRCtPAL  AND    SUBETT  —  DiSCHABOE  OF 

ScBETT — Release  of  Mobtoaob  Sbcubitt 

— ExEcrmon  bt  Histaee. 

Sureties,  who  were  informed,  very  soon  af- 
ter the  sMcntion  of  a  release  of  a  chattel  maxt- 
«age  given  by  the  principal  debtor,  that  sndi 


release  was  executed  under  a  mistake  of  fact, 
and  that  the  debt  was  still  unpaid,  could  not. 
after  the  expiration  of  three  or  four  years, 
during  which  time  the  mortgaged  property  re- 
mained in  the  bands  of  the  principal  debtor, 
claim,  as  against  a  creditor,  that  they  were 
prejudiced  by  the  i^eaa&  in  that  they  were 
deprived  of  their  right  of  subrogation  to  the 
property  covered  by  the  mortgage. 

Appeal  from  District  Court  Mabaiba  Coun- 
ty;  W.  O.  Clements,  Judge. 

Action  In  equity  to  set  aside  and  cancel  a 
release  of  a  chattel  mortgage,  and  to  set  aaide 
a  Judgment,  and  to  recover  of  the  defendants 
on  a  promissory  note.  Tbe  release  and  judg- 
ment were  canceled,  and  Judgment  was  ren- 
dered for  the  platntltr  agalnat  tbe  defendant 
Taylor,  and  the  action  was  dismissed  as  to 
the  defendant  Moore.  The  plaintiff  and  Tay- 
lor appeal ;  tbe  plainttfF  will  be  designated  as 
tbe  appellant  Reversed  on  plalntUTs  ap- 
peal, and  affirmed  on  defendant's  appeal. 

Carr.  Hewitt  Parker  ft  Wright,  for  appel- 
lant H.  H.  SberUr  and  Listen  McMillan, 
for  appellees.' 

8HERWIN,  a  J.  In  1897  the  defendant 
Taylor  gave  to  tbe  plaintiff  two  promissory 
notes,  one  for  $176,  due  January  1,  1899,  and 
one  for  $200,  due  January  1,  1900,  and  the 
latter  one  was  signed  by  the  Moorea,  who 
were  In  fact  sureties  only.  To  secure  the 
payment  of  the  two  notes,  Taylor  executed 
and  delivered  to  tlie  plaintiff  a  mortgage  on 
personar  property.  The  notes  and  tbe  mort- 
gage were  sent  to  the  plaintiff  in  Indiana, 
where  tbe  note  sued  on  herein,  the  last  one, 
remained  until  the  present  suit  was  institut- 
ed. Tbe  $17S  note  was  sent  to  a  bank  In 
Oskaloosa  for  payment  at  the  request  of 
Taylor,  and  was  paid  In  January,  1899,  soon 
after  It  became  due.  When  the  draft  paying 
this  note  was  received  by  the  plaintiff's 
agents,  the  agent  having  the  particular  busi- 
ness In  charge,  erroneously  understanding 
that  it  paid  tbe  full  Indebtedness  of  Taylor, 
caused  a  release  of  the  mortgage  to  be  ex- 
ecuted and  sent  tbe  same  to  him  on  the  12th 
day  of  January,  1890.  After  Taylor  had  re- 
ceived It  he  wrote  to  the  plaintiff,  under  date 
of  February  11,  acknowledging  the  receipt  of 
the  mortgage  and  release,  and  saying  that  be 
had  paid  the  note  of  $200,  and  requesting 
that  It  be  forwarded  to  him.  Tbe  plaintiff 
answered  this  letter  on  the  20th  of  February, 
denying  the  payment  of  the  note,  and  request- 
ing the  return  of  the  mortgage  because  it 
bad  been  sent  by  mistake.  Taylor  did  not 
return  the  mortgage,  and  In  the  latter  part 
of  March,  1899,  he  commenced  an  action  In 
the  district  court  of  Mahaska  county,  Iowa, 
against  Gaar,  Scott  ft  Co.,  asking  «.  decree 
adjudging  the  note  paid  and  restraining  tbe 
defendants  from  transferring  tbe  note,  or 
attempting  to  foreclose  the  mortgage.  An 
attempted  service  by  publication  was  made, 
and,  there  being  no  appearance  on  tbe  part 
of  the.  defoidants,  d^anlt  waa  taken  and  a 
Jndgmoit  u  pray«a  aitwed  thereon  in  Oc- 
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tober,  1899.  In  May,  1901,  Gaar.  Scott  & 
Co.  filed  a  motion  In  tbat  case,  asking  that 
the  default  and  judgment  be  set  aside,  be- 
caaae  the  same  had  not  been  entered  more 
than  two  years,  and  tor  the  further  reason 
that  no  service  had  been  made  on  them  ex- 
cept "by  the  claimed  notice  of  publication.'* 
Ad  answer  was  also  filed  In  that  case,  set- 
ting up  a  defense  to  the  original  action  and 
stating  that  the  defendants  therein  had  never 
had  actual  notice  that  the  suit  was  pending. 
Various  objections  to  the  motion  were  made, 
but  It  la  not  necessary  to  set  them  out  None 
of  them  raised  the  question  of  the  sufficiency 
of  the  notice  by  publication.  On  the  other 
band,  tbe  resistance  to  the  motion,  so  far  as 
it  related  to  the  question  of  service,  claimed 
tbat  service  was  made  on  Fred  J.  Marshall, 
who.  It  was  claimed,  was  an  agent  of  Qaar, 
Scott  ft  Go.  The  motion  to  set  aside  the  de- 
fault and  Judgment  was  overruled.  In  the 
Instant  case,  the  plaintiffs  plead  that  the 
Judgment  In  the  case  of  Taylor  as  plaintiff 
was  absolutely  void  for  want  of  Jurisdiction. 
The  defendants  plead  payment  of  the  note 
and  former  adjudication,  and  tbe  Moo  res 
claim  a  release  as  sureties  because  of  the 
facts  narrated. 

But  little  need  be  said  concerning  the  al- 
leged payment  Taylor  claims  to  have  sent 
the  money  therefor  before  the  note  was  due 
or  demand  bad  been  made  for  payment  in- 
closing currency  In  an  unregistered -letter 
which  he  mailed  at  a  rural  post  office  near 
his  home. .  If  his  testimony  be  true,  his  act 
would  not  be  a  legal  payment  because  it  is 
conclusively  proven  that  the  plalntlCF  did  not 
receive  the  m<xiey,  and  there  is  no  pretense 
that  he  was  authorized  to  remit  at  the  time 
or  in  the  manner  which  be  claims  to  taava 
done. 

The  Judgment  In  tbe  case  of  Taylor  against 
Garr,  Scott  &  Co.  was  absolutely  void  for 
want  of  jurisdiction.  The  appellees  now  con- 
cede that  no  Jurisdiction  was  acquired  by 
reason  of  the  service  on  Fred  J.  Marshall, 
the  alleged  agent,  and  It  is  only  necessary 
therefore  to  determine  whether  the  service 
by  publication  conferred  Jurisdiction.  The 
published  notice  required  tbe  defendants, 
Oaar,  Scott  &  Co.,  to  appear  on  the  second 
day  of  the  April,  1899,  term  of  court  "which 
will  commence  on  the  11th  day  of  April.'* 
The  first  publication  of  the  notice  was  on  the 
8th  day  of  April,  and  the  completed  service 
could  not  be  sooner  than  the  29th  of  tbe  same 
month,  under  section  853S  .of  the  Code.  Sec- 
tion 3536  of  the  Code  provides  that  "when 
the  forcing  provisions  have  been  complied 
with,  the  defendant  so  notified  shall  be  re- 
quired Xo  appear  as  if  personally  served  on 
the  day  of  the  last  publication  within  tbe 
county  In  which  the  petition  is  filed."  Under 
the  statute,  the  notice  was  not  served  until 
the  29th  day  of  April,  and  It  required  the 
defendant  to  appear  on  the  12th  day  of  the 
same  month.  The  notice  required  .an  im- 
possibility. It  la  In  law  no  notice,  and  the 


court  had  no  Jurisdiction  of  the  party  m  ot 
the  subject-matter.  Boals  t.  Sbules,  29  Iowa, 
007;  Genther  v.  Fuller.  86  Iowa,  604;  Haws 
V.  Clark.  87  Iowa,  850 ;  Holtt  v.  Skinner,  99 
Iowa.  360,  68  N.  W.  788 ;  Fwnekes  &  Bros. 
V.  Case,  7S  Iowa,  102,  89  N.  W.  238. 

The  appellees  contend  that  there  was  an  ad- 
judication In  the  original  action  to  cancel 
the  note  and  mortgage  and  also  In  the  motion 
to  set  the  judgment  aside.  There  could  be  no 
adjudication  when  there  was  no  Jurisdiction, 
and  we  confine  ourselves  to  a  consideration 
of  the  last  point  The  motion  for  a  retrial 
was  based  on  section  3796  of  the  Code,  which 
has  been  held  not  to  apply  where  the  Judg- 
ment is  void  because  of  the  want  of  Juris- 
diction. Smith  V.  Grlflln,  09  Iowa,  409,  IS 
N.  W.  428.  The  motion  was  overruled  gener- 
ally, and,  as  the  plaintiff  therein  relied  sole- 
ly upon  tbe  service  of  the  notice  on  tbe  agent 
;  of  Gaar,  Scott  &  Co.,  it  is  evident  that  there 
was  no  adjudication  as  to  the  sufficiency  of 
the  notice  by  publication;  hence  the  ruling 
was  not  an  adjudication  on  that  question, 
and  it  being  now  conceded  tbat  there  was  no 
other  service,  the  judgment  is  subject  to  di- 
rect attack  in  this  proceeding. 

The  appellees'  principal  contention,  how- 
ever, is  that  the  Judgment  should  not  have 
been  set  aside  because  tbe  plaintiff  herein 
did  not  comply  with  section  8796,  in  various 
partlculaTB.  But  sb  we  have  seoi  tbe 
section  is  not  applicable  to  a  case  of  this 
-  kind.  The  ohiy  prejudice  claimed  by  the 
sureties,  Moore,  Is  that  th^  were  d^ived 
of  the  right  of  subrogation  by  the  release 
of  tbe  mortgage.  They  were  Informed  that 
the  execution  of  the  same  was  under  a 
mistake  of  fact  very  soon  after  Taylor  re- 
ceived it,  and  yet  they  say  tliat  they  relied 
solely  oD  Taylor's  statement  to  them  that 
be  bad  paid  tbe  note.  As  a  matter  of  fact, 
the  mortgaged  ivciperty  was  not  dlspoeed  of 
by  Taylor  until  in  1902  or  1908,  kmg  aft» 
the  Hoorea  were  notlfled  of  the  mistake 
claimed,  and  of  the  claim  that  the  note  was 
still  unpaid.  TM  plalntllE  has  at  all  times 
since  the  20th  day  of  February,  1890.  main- 
tained ttiat  the  was  unpaid  and  tbe 
mortgage  atlll  unsatisfled,  and  has  never  by 
word  or  act  cons^ted  to  the  sale  of  the 
protpatj.  If  the  aUretleB  were  misled  the 
execution  of  tbe  release,  they  were  correctly 
Informed  of  IV  trne  character  eome  three 
or  four  years  before  tbe  property  was  sold 
by  Taylor,  and  they  are  now  In  no  posltim 
to  say  that  the  plaintiff  Is  to  be  blamed 
therefor,  or  that  they  have  suffered  i«e}vdlce 
on  account  of  Its  act  JJnAec  the  Issues 
and  evidence  the  sureties  are  clearly  liable 
on  tbe  unpaid  note,  and  the  plaintiff  win 
have  Judgment  against  tbem  tiierefor  with 
Interest  and  costs.  The  Judgment  Is  afllrmed 
on  tbe  defendant  Taylor's  ap[>ea1,  and  re- 
versed on  the  plaintiff's  appeal. 

Beversed  tm  plaintiff's  appeal ;  affirmed  oa 
defendant's  appeaL 
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STOTTS  T.  UUiLBB. 
(Supreme  Goort  of  Iowa.  Oct  21,  1906.) 

L  BbOKKBS— GoiCPSnsATIOIf  —  OOMUISBIONEBa 

— Failuxk  or  Prihoipal  to  Coicpletb  Coif- 

TRAd^B-DBDBH  OF  PSOOF. 

Where,  In  an  action  bj  a  broker  for  com- 
miasionB  for  a  sale  of  real  estate.  It  was  shown 
that  defendant  contracted  with  a  third  person 
for  the  exchangee  of  the  property,  "subject  to  in- 
q>ection  of  land  famished  67  each  party"  with- 
in 15  days,  otherwise  the  trade  should  be  con- 
sidered dosed,  and  that  defendant  refused  to 
carry  the  contract  into  effect,  the  broker,  in 
order  to  recover,  must  show  a  failare  of  de- 
fendant to  inspect  the  land  of  the  third  person, 
for  the  right  to  recover  would  not  be  made  out 
withoQt  proof  that  the  contract  between  de- 
fstdant  and  the  third  person  became  binding  by 
defendant's  failure  to  inspect 

2,  Joint  Advxntubes— BuPLOTmnT  or  Two 
Bbokebs  in  Orb  CoNiBAOi>-Acrs  or  Oni 

BbOKEB— E>TECT. 

Defendant  employed  by  one  contract  two 
brokers  to  procure  a  purchaser  for  real  estate. 
They  induced  defendant  and  a  third  person  to 
contract  for  the  exchange  of  the  property,  "snb- 
ject  to  inspection  of  bud  furnished  by  each 
party."  One  of  the  brokers  undertook  to  coo- 
duct  defendant  to  the  third  person's  land,  but 
it  was  agreed'  that  d^endant  could  inspect 
other  land  for  the  purpose  of  determining 
whether  he  would  buy  the  third  persou's  land. 
Defendant  inspected  the  other  land  and  re- 
fused to  perform  the  contract.  Held,  that  both 
brokers  were  bound  by  the  acts  of  one  of  them, 
and  neither  could  recover  commissions. 

3.  Exchange  or  PiopiBirr  —  Oohtbacib — 

CONarTBTICTIOH. 

Parties  contracting  for  the  exchange  of 
lands,  "subject  to  Inspecticm  of  land  furnished 
hj^  each  party,"  if  made  within  16  days,  other- 
wise the  contract  to  be  deemed  closed,  trlves 
to  each  [>arty  the  right  to  reject  the  land  of  the 
other,  and,  in  the  absence  of  a  claim  that  a 
rejection  was  made  in  bad  faith,  the  ground  for 
the  rejection  cannot  be  inguirea  into. 

Appeal  from  District  Court  Dallas  Coonty; 
J.  H.  Appl^te,  Judge. 

Action  to  recover  commlBslon  for  the  sale 
of  real  estate.  Verdict  and  judgment  tor 
defendant   Plaintiff  api>eal8.  Affirmed. 

Cardell  &  Fahey,  for  appellant  Wblt^ 
Clarke  &  Clarke,  for  appellee. 

HcCLAIN,  J.  PlalntUE  alleges  tbat  he  was 
employed,  in  connection  with  one  J.  K.  Olds, 
to  And  for  defendant  a  pnrcbaser  for  certain 
described  real  estate  of  defendant  on  the 
basis  of  a  spedfled  price  per  acre,  and  iqwn 
terms  satisfactory  to  defendant,  and  that  the 
rl^  of  said  Olds  to  compensation  under  the 
nmtraet  has  been  assigned  to  him,  and  he 
se^  to  establish  tbe  right  of  himself  and 
Olds  to  soA  compensation  by  alleging  and 
proTlng  that  defendant  entered  Into  a  binding 
contract  wltta  one  Dllenbed:  for  the  exchange 
of  the  property  referred  to  for  said  land  of 
Ditettbet^  sltoated  In  Ntetb  Dakota.  Tbe 
contract  jietween  IMlenbefft  and  defendant 
was  made  "subject  to  inspection  of  land  fur- 
nished by  each  psrty,  If  Inspection  is  made 
vithltt  15  days.  Otherwise  if  the  land  Is 
not  inmeeted  at  ODoe,  tbe  trade  Is  considered 
closed.** 

The  first  error  assigned  is  in  an  instmctlon 


of  the  court  to  the  effect  that  tbe  burden  was 
on  the  plaintiff  to  establish  the  failure  of  de- 
fendant to  examine  the  lands  of  Dllenbeck  in 
North  Dakota.  Under  the  issues  the  burden 
unquestionably  was  on  the  plaintiff  to  make 
out  a  binding  contract  between  Dllenbeck  and 
defendant;  and  it  Is  plain  under  the  pleadings 
and  the  evidence  that  unless  this  contract  be- 
came binding  by  reason  of  the  failure  of  de- 
fendant to  examine  the  Dllenbeck  land,  there 
was  no  binding  contract  between  the  parties 
and  no  sale  was  made  entitling  the  plaintiff 
to  a  commission,  for  It  is  conceded  that  de- 
fendant refused  to  accept  the  Dllenbeck  lands 
under  the  contract  between  them.  As  plain- 
tiff's right  to  recover  therefor  would  not  be 
made  out  wltbout  proof  that  tbe  contract  be- 
tween defendant  and  Dllenbeck  became  bind- 
ing by  reason  of  the  failure  of  defendant  to 
Inspect  the  Dllenbeck  lands,  we  think  it  clear 
that  to  entitle  plaintiff  to  recover,  this  fact 
must  be  established  affirmatively  by  him. 
Tbe  instruction  was  therefore  correct  Other 
objections  are  made  on  account  of  failure  to 
properly  instruct  the  jury  that  the  burden  of 
showing  an  excuse  for  failure  to  inspect  tbe 
Dllenbeck  land  was  on  tbe  defendant,  but 
what  has  Just  been  said  dlsp<»es  of  all  such 
objections. 

Complaint  Is  also  made  of  an  Instruction 
relating  to  tbe  effect  of  evidence  tending  to 
show  that  Olds  undertook  to  conduct  defend- 
ant to  the  Dllenbeck  land  in  North  Dakota 
for  the  purpose  of  Inspection,  and  that  by 
reason  of  a  storm  rendering  It  impracticable 
,  for  defendant  and  Olds  to  proceed  to  the  Dll- 
enbeck lands,  it  was  agreed  between  defendant 
and  Olds  that  other  land,  assumed  to  be  of 
the  same  character,  should  be  Inspected  by 
defendant  for  tbe  purpose  of  determining 
whether  be  would  accept  the  Dllenbeck  land. 
Tbe  objection  made  to  tills  Instruction  sub- 
stantially is  tbat  Olds  cootd  not  bind  the 
plaintiff  by  any  arrangements  made  with  de- 
fendant But  BO  far  as  tbe  plaintiff  claims 
as  assignee  of  Olds,  any  action  of  Olds  with 
reference  to  the  earning  of  a  commission 
would  be  binding  on  plaintiff;  and,  so  far 
as  plaintiff  claims  In  his  own  right  be  would 
also,  as  we  think,  be  bound  by  the  action  of 
Olds,  for  he  alleges  that  the  contract  was 
made  with  blm.  In  connection  with  Olds,  to 
find  for  defendant  a  purchaser,  and  evldttitly 
plaintiff  and  Olds  as  Joint  contracting  parties 
would  be  bound,  each  by  the  action  of  the 
other  in  relation  to  the  subject-matter.  Each 
would  be  entitled  to  the  benefit  of  tbe  acts  of 
the  other,  and  each  must  clearly  be  subject 
to  any  defense  under  the  contract  arising  out 
of  tbe  action  of  the  other  with  reference  to 
its  poformance.  If  Olds,  attempting  to  con- 
duct defendant  to  tbe  Dllenbeck  land  for  tbe 
purpose  of  having  him  Inspect  and  acc^  it 
undo'  the  contract  between  him  and  Dllenbeck, 
suggested  and  consented  tbat  defendant 
should  examine  other  lands  of  the  same  cbar^ 
acter,  and  defendant  on  making  such  ex- 
amlnatton  elected  to  reject  the  Dileube<^ 
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land,  we  do  not  see  bow  plaintiff  can  com- 
plain. We  think,  therefore,  that  the  Instmc- 
tlon  was  correct 

OounBel  for  appellant  further  complain  of 
the  constmction  placed  by  the  court  on  the 
contract  between  defoidant  and  Dllenbeck  to 
tbe  effect  that  defendant  had  the  right  to  re- 
ject the  land  on  Inspection  without  any  good 
reason  for  doing  ao,  but  we  flilnk  it  is  well 
settled  that,  where  parties  agree  that  prapw- 
ty  shall  be  acc^ited  if  satlsfactoiy,  the  pnq[>- 
er^  may  be  rejected  in  good  faith  because  on- 
satisfactory*  and  that  the  grounds  of  rejec- 
tion cannot  be  Inquired  Into.  Inman  Ufg.  Oo. 
V.  American  Cereal  Oa,  124  Iowa,  787, 100  N. 
W.  860;  If,  therefdre,  defendant  hy  arrange- 
ment yrlth  OMs  Inspected  lands  assumed  by 
them  to  be  of  the  same  general  character  and 
exercised  his  option  under  the  contract  be- 
tween  him  and  DUenbeck  to  reject  the  Dllen- 
beck lands,  the  grounds  for  i^ecUon  could 
not  be  inquired  Into  the  Jury  In  the  ab- 
sence of  any  contention  that  such  rejection 
was  not  in  good  faith.  That  the  contract 
between  defendant  and  Dllmbecft  onployed 
language  authorizing  defendant  to  reject  Uie 
Dllenbeck  lands  if  on  examination  he  was 
not  satisfied  with  ttiem  seems  to  us  perfectly 
clear.  What  object  could  there  have  been  In 
inroTlding  for  such  Inspection  If  defendant 
was  bound  to  take  the  DlloibecA:  lands  witti- 
out  InspectlonT 

We  find  no  error  in  tbe  Instructions  com- 
plained of,  and  no  other  errors  are  urged. 

The  judgment  Is  therefore  affirmed. 


STATE,  to  Use  of  TOWN  OP  SHARON, 
T.  SMITHART. 
(Supreme  Court  of  Iowa.  Oct.  21,  1006.) 

1.  Hawkbbs  ahu  Pidduss  —  Mdnioipai. 
obdiitadcs— licenbb  taxes— liability. 
Oae  who  solicits  and  receives  orders  for 
■oodB  (or  delivery  as  an  emplo;^  and  who  some- 
times  delivers  the  coods  ordered  when  aoUcft- 
Ina  other  orders,  dough  a  peddler  within  an 
ordinance  declaring  that  a  person  selling  or 
offering  for  sale  either  by  sample  or  taKlog 
orders  for  Immediate  or  fntare  delivery  shafi 
be  a  peddler,  ia  not  liable  to  the  license  tax 
imposed  thereby  on  peddlers  with  pack  or 
▼ehide. 


2.  Appeal  ~  DETEauiirATioii  or  Gokbtitd- 

TIONAL  QnESTIONS. 

Before  an  ordinance  can  be  assailed  as 
onconstitational  the  record  on  appeal  must 
show  a  violatlcsi,  and  a  mere  ooncessioD  to  that 
effect,  when  not  true,  raises  only  a  moot  ques- 
tion which  the  courts  will  not  decide. 

Appeal  from  District  Gonr^  Mahaska 
Comity ;  John  T.  Scott  Judge. 

The  defendant  was  accused.  In  an  informa- 
tion filed  in  the  mayor's  court,  of  having 
violated  section  4  of  Ordinance  No.  43  of  tbe 
incorporated  town  of  Sharon  "t>y  operating 
as  a  peddlo'.'*  Trial  resulted  in  Judgmrat 
of  conviction,  from  which  he  appealed  to  the 
district  court,  where  be  was  acquitted.  The 
state  appeala  Affirmed. 

S.  V.  B^nolds  and  Jno.  O.  Malcolm,  for 
tiu  State.  H.  H.  Sheriff,  for  appellee^ 

IiADD,  J.  The  section  of  tbe  ordinance 
under  which  tbe  defoidant  was  prosecuted 
declares  that:  "Peddlers  with  packs  shall 
pay  a  license  fee  of  $15  per  year,  or  not  less 
tiun  91  per  day  nor  more  than  |5  p»  day ; 
those  with  a  vehicle,  drawn  by  aae  or  more 
animals,  shall  pay  not  to  exceed  f30  par  year. 
No  license  shall  be  granted  for  less  than  one 
year  except  a  daily  license.  Every  person 
selling  or  offering  for  sale,  barter  or  exchange, 
tither  by  sample  or  taking  orders,  whether 
for  immediate  or  future  delivery,  any  goods, 
wares  or  merchandise  riiall  be  deemed  a  ped- 
dler." The  accused  solicited  and  received 
orient  for  the  tra,  cottee,  and  notions,  with- 
in the  corporate  limits,  as  an  employ^  of  tlie 
D.  &  W.  Tea  Company  for  present  and  future 
delivery,  and  for  it  sometimes  delivered  ttw 
goods  wh^  otiiar  ordore  mre  solicited. 
This  may  have  constituted  him  a  peddler 
within  tbiB  definition  of  the  ordinance.  This 
was  not  mough,  for  it  exacts  a  lic^e  ftom 
peddlers  witii  pat*  or  vehicle  only,  and  de- 
fendant- was  not  shown  to  have  had  either. 
What  he  did  without  license  wat  not  pro- 
hibited. Bvton  such  an  ordinance  can  be 
assailed  as  uneonstitntitmal  tbe  record  sbonld 
establish  Its  violation.  A  mere  concession 
to  that  ^ect;  when  not  true,  raises  but  k 
moot  question  which  tbe  courts  will  not  de- 
cide. 

Affirmed. 
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BGHMBLZaB  t.  BABTLErTT  ILLUUI- 

NATINO  Ca  et  aL 
(Sapraoe  Court  of  Michigan.  Dec  4,  1905.) 
AppEil— Final  Obdebs— NnisAnci— Abati- 

HBMT. 

Where,  In  a  rait  for  the  abatement  of  an 
alleged  nouance  and  for  damaxea,  the  conrtt  OQ 

S plication  for  a  preliminary  injanction,  diitct- 
tbat  proofs  oe  taken  In  open  court  and 
found  on  conflicting  evidence  that  a  nuisance 
existed  and  that  complainant  waa  entitled  to  an 
abatement,  an  order  then  mad&  directing  vuch 
abatement  and  the  iunano*  of  an  injunction 
onleaa  abatement  waa  had  witiitai  60  days,  waa 
a  final  appealable  order. 

Suit  bjr  John  Schmel»r  agaliut  the  Bart- 
lett  lUninlnatinv  Gompanr  and  another. 
From  an  order  dlrectli^;  the  abatement  of 
a  nulaanoe,  and  the  isaoanee  of  an  injnnc- 
tUm  at  the  ezjilratlon  of  60  days  from  the 
date  of  the  order  unless  the  nuisance  was 
abated,  defendants  appeal  On  motion  to 
dismiss.  Denied. 

Argued  before  MOOBB.  G.  J.,  and  McAL- 
VAY,  OBANT,  BLAIB.  and  08TBANDBB, 
JJ. 

Weadock,  Purcell  A  Weadock,  for  tiie  mo- 
tion.  Homphrey,  Grant  ft  Smith,  opposed. 

HOOBB,  G.  J.  This  is  an  application  to 
dismiss  an  appeal  from  an  order  made  by 
the  circuit  Judge  In  the  case  of  Scbmelzer  v. 
Bartlett  Illuminating  Company  A  Saginaw 
Vailey  Traction  Company.  The  complainant 
in  his  bill  of  complaint  arers  tbat  he  la  the 
owner  of  a  residence,  used  by  himself  and 
family,  coetlng  (20.000,  and  the  furnishing 
of  which  co6t  as  much  more.  He  claims 
tbat  defendants  afterwards  erected  their 
plant  and  by  its  operation  are  maintaining 
a  nuisance  which  does  him  great  Injury.  He 
prays,  among  other  things,  first,  for  a  de- 
cree perpetually  abating  the  nuisance;  sec- 
ond, for  an  Injunction,  both  preliminary  and 
perpetnal,  restraining  defendants  from  using 
Its  plant ;  third,  for  the  damages  he  has  sus- 
tained. 

Defmdanta  flled  answers  in  which  they  ad- 
mit the  ownership  and  operation  of  their  plant, 
but  deny  the  averments  of  complainant's  bill. 
They  also  contend  that,  If  be  is  injured,  be  baa 
an  adequate  remedy  at  law,  and  that  the 
equity  court  should  not  take  Jurisdiction. 
Complainant  sought  to  have  a  preliminary 
injunction  Issue.  Before  issuing  It  the  cir- 
cuit Judge  suggested  that  proofs  be  taken  In 
open  court  Defendants  objected  to  this 
course  until  there  conid  be  a  hearing  on  the 
merits,  and  stated  they  were  not  ready  to 
make  their  defense.  The  Judge  overmled 
their  objection  and  the  Inquiry  was  entered 
uiran.  Counsel  for  complainant  say  in  their 
brief  that  28  witnesses  were  sworn  for  com- 
plainant, photographs  and  plats  were  offered 
]n  his  behalf,  and  tbat  defendants  swore  one 
witness  and  offered  affidavits  and  photo- 
grapfaa  In  rapport  of  tbeir  answer.  Argu- 
ments at  length  were  made  by  counsel.  The 
learned  Judge  filed  an  elaborate  opinion.  In 
108  N.W.— 9 


which  he  reviewed  the  authorities  and 
reached  the  conclusion  that  the  case  made 
was  a  proper  one  for  the  aerclse  of  equity 
Jurisdiction.  In  the  <v4nlon  be  usea  the  fol- 
lowing language: 

"It  seems  clear  to  me  from  these  author- 
ities that  the  complainant  has  a  perfect 
right  to  file  a  bill  as  he  did  and  be  heard 
prior  to  commencing  a  suit  at  law.  How 
la  it  possible  for  a  Jury  to  estimate  In  dollars 
and  c&iti  the  damage  which  a  person  might 
suffer  by  reason  of  noxious  odors  and  gases 
being  driven  into  bis  house,  the  discomfort 
that  a  person  Is  placed  to  by  a  nniaance  be- 
ing committed  continually?  The  complain- 
ant shows  that  he  has  built  a  costly  resi- 
dence, costing  the  sum  of  (20,000,  he  has 
furnished  and  equipped  it  at  a  cost  of  about 
$20,000,  his  residence  waa  built  and  home 
established  prior  to  the  building  of  the 
power  plant  In  quesUoD.  and  the  defendants 
knew  It  when  they  started  to  build  the  plant 
Can  It  be  said  that  because  the  defendant 
has  built  a  plant  costing  (150,000,  and  it  is 
the  only  place  In  the  clf^  where  electric 
current  can  be  supplied  to  the  many  cus- 
tomers and  for  the  convenience  of  those 
who  ride  upon  the  cars  operated  In  this  city 
and  between  Saginaw  and  Bay  City,  that 
the  complainant  is  to  be  deprived  of,  and 
driven  out  of  his  hcmie?  If  this  is  true,  I 
have  been  unable  to  find  any  authority  hold- 
ing such  a  doctrine,  and  none  was  shown  me. 
This  plant  could  be  located  in  any  part  of 
tiie  dty,  and  the  claim  made,  tbat  Its  plant 
was  built  at  great  expense  to  them,  and  If 
they  were  compelled  to  shut  down  the  city 
would  be  in  darkness  and  the  cars  could 
not  be  operated,  this  would  be  a  misfortune, 
but  who  has  caused  it?  Surely  the  com- 
plainant did  not ;  he  did  not  invite  or  encour- 
age it  Tbe  only  one  to  blame  Is  the  defend- 
ant Many  adventures  have  been  a  failure, 
and  the  one  to  blame  Is  the  person  who 
started  the  venture.  Tbe  plant  Itself  is  not 
a  nuisance,  it  is  the  way  It  la  oiwrated,  and 
the  old  maxim  of  law  is :  *So  use  your  own 
tbat  yon  do  not  materially  injure  your 
neighbor.*  This  la  not  a  new  question,  it  has 
been  passed  by  the  English  courts  and  near- 
ly every  court  in  the  land,  and  the  author- 
ities are  nearly  uniform.  *  *  *  I  have 
been  unable  to  flbd  a  single  case,  where  tbe 
facts  are  as  in  this  case,  but  what  a  person 
has  a  right  in  equity  to  restrain  the  con- 
tinuance of  a  nuisance.  The  testimony  In 
this  case  satisfies  me  that  tbe  facts  alleged 
In  the  complainants  bill  in'reference  to  tbe 
nuisance,  are  true,  and  all  of  the  allega- 
tions have  been  sustained,  and  If  the  plant 
is  continued  to  be  run  as  It  is  at  present 
time,  the  home  of  the  complainant  will  be 
ruined.  Testimony  was  introduced  to  show 
that  a  smoke  consumer  could  be  pluced  un- 
der theee  boilers  which  would  do  away  wltii 
the  smoke.  In  this  d^,  there  are  under 
feed  stokers  in  the  plants  of  Hltta  ft  Merrill, 
the  Lufkln  Bute  Company,  and  that  one 
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WMM  being  Installed  at  Seeman  ft  Peters 
plant  during  tbe  time  of  tlie  trial  of  tblB 
case.  TlocyzDski  was  an  erpert  witness 
placed  upon  the  stand  by  complainant  wbo 
showed  that  there  are  a  great  many  .of  the 
nndcr  feed  stt^ers  in  use.  One  is  used 
in  St.  Lonia,  Ho.,  bj  tbe  8t  Louis  Subur- 
ban Railway;  also  one  at  Dayton,  Ohio,  at 
the  Olty  Waterwoi^;  also  they  are  In  use 
In  Tennessee,  PenusylTanIa,  Ulnnesota,  and 
several  at  Detroit  and  in  Grand  Rapids. 
And  be  farther  testlfled  that  one  could  be 
pot  in  tbe  plant  of  the  defendants  at  a  cost 
of  $1,000  for  each  furnace. 

"It  was  further  claimed  upon  tbe  argu- 
ment in  this  case  that  tbe  court  had  no 
right  at' this  time  to  make  an  ordw  or  issue 
an  injunction,  but  only  could  do  so  after 
the  final  hearing,  which  would  be  next  term 
of  court  Testimony  has  been  taken  In  this 
case,  tbe  case  was  fully  argued  by  counsel 
for  complainant  and  defendant  after  tbe 
testimony  was  all  submitted,  and  after  a 
fun  hearing  I  am  fully  advised  and  con- 
vinced that  the  Bartlett  ninmlnatlng  Ocmi- 
pany  is  maintaining  and  carrying  on  a 
nuisance,  and  Is  injuring  the  complainant, 
as  claimed  by  him  In  his  bill  ot  complaint, 
and  also  that  his  damages  are  Irreparable 
and  be  has  not  a  plain,  adequate,  and  com- 
plete remedy  at  law,  and  he  is  entitled  to 
hare  .the  nuisance  abated.  At  this  time 
I  cannot  give  tbe  complainant  damages, 
'  but  can  restrain  the  operation  of  ttie  plant 
by  Injunction,  If  the  defendant  the  Bart- 
lett Illuminating  Company  falls  to  discon- 
tinue tbe  nuisance.  An  order  may  be  en- 
tered that  the  ctunpany  be  given  60  days 
from  this  date  in  which  to  provide  some 
means  and  appliances  to  take  care  of  the 
smoke,  soot,  gases,  and  dnders  that  escape 
through  the  smokestack,  and  go  upon  the 
property  of  tbe  complainant,  and,  on  th^ 
failure  to  suppress  tbe  nuisance  in  that 
time,  an  Injunction  may  be  issued  restrain- 
ing tbem  from  operating  their  plant,  unleea 
the  company  can  make  a  satisfactory  show- 
ing showing  before  me  that  60  days  Is  not 
Rufflclent  time  in  which  they  are  able  to 
Install  such  smoke  consumer  so  as  to  pre- 
vent the  nuisance  complained  of,  and  at 
such  showing  satisfy  me  that  they  have 
taken  proper  steps  and  that  the  work  has 
progressed  as  fast  as  reasonably  could  be; 
otherwise  injunction  will  Issue  at  the  ez- 
plratlon  of  60  days  from  this  date.** 

He  made  an  order  in  accordance  with  bis 
opinion.  It  Is  from  that  ordw  the  appeal 
Is  taken.  Is  the  order  appealable?  Counsel 
for  complainant  say  not,  because  ft  Is  not 
flnal.  citing  Wing  v.  Warner,  2  Dong.  288; 
U.  S.  Heater  Co.  v.  Molders'  Union,  128 
Mich.  861,  88  N.  W.  889:  2  High  on  Inj. 
,<8d  Dd.)  {  1606  ;  2  Gyc.  587.  Without  stop- 
ping to  analyse  these  authorities,  it  may 
be  said  of  tbem  they  are  quite  unlike  the 
case  at  bar. 

Tb»  question  which  arises  at  tbe  tot 


thresbbold  In  this  litigation  la,  were  the  de- 
fendants maintaining  a  nuisance?  l^n  the- 
answer  to  that  question  hinges  all  subse- 
quent action  of  tbe  circuit  Judge.  If  they 
were  not  maintaining  a  nuisance  tbe  bill 
should  be  dismissed.  If  they  were,  adequate- 
relief  ought  to  be  granted  to  complainant' 
Hie  complainant  insisted  upon  an  affirma- 
tive answer  to  the  question ;  ttie  defendant 
upon  a  native  answer.  Testlmmy  wa» 
offered  tending  to  support  each  of  tbese- 
contentlons.  The  circuit  ju<^;e.  after  hear- 
ing tbe  testimony  and  the  arguments  of 
counsel,  decided  this  pivotal  question  in 
favor  of  the  complainant  and  made  an 
order,  in  effect,  requiring  the  nuisaince  to- 
be  abated  wltbln  60  days,  or.  In  case  of 
failure  to  do  so,  granting  an  InjuncticnL  It 
is  true  this  order  does  not  dlqrase  of  al^ 
the  questions  Involved  in  the  litigation,  but 
it  is  equally  tnie  that  It  disposes  of  the  basic 
one.  Without  going  Into  detail,  we  think 
It  may  be  said  that  the  following  autbwltlee 
show  the  order  is  flnal  In  tbe  sense  that  it 
is  appealable.  Railroad  Co.  v.  Olrcnit 
Judge,  44  Mich.  479,  7  N.  W.  65,  and  the 
cases  dted  therein;  Wltbeck  v.  Chittenden 
et  al..  50  Mich.  426,  16  N.  W.  587;  Candler 
V.  Stange,  58  Mich.  479,  19  N.  W.  154;  Ladd 
V.  Flynn.  90  Mich.  181,  51  N.  W.  208;  Hake- 
V.  Coach,  106  Mich.  426^  68  N.  W.  806.  and 
the  cases  there  dted. 
Tbe  motion  to  dismiss  the  aroeal  Is  denied. 


BERLIN  T.  BELLE  ISLE  SCENIC  BY.  CO. 
(Supreme  Court  of  Michigan.   Nov.  7,  1905.) 

1.  CoBPOBATions  —  Acts  or  Aoanrs  — Con- 

TBACTS — BbKAOH  . 

Where,  at  tbe  time  plaintiff  rented  s  dgar 
privily  from  tbe  agent  of  defendant  amuse- 
ment company,  tbe  agent  notified  bim  tbat  be- 
had  no  anthority  to  make  tbe  lease,  except  on 
approval  of  defendant's  board  of  directors,  but 
sUted  tbat  If  plaintiff  did  not  hear  fr«n  the 
matter  by  a  certain  time,  on  the  same  day 
that  plaintiff  paid  his  first  month's  rent  accord- 
ing to  the  arrangement,  he  should  oDderstand 
tbat  tbe  arrangement  woold  stand,  plaintiff  was 
not  entitled  to  recover  for  breach  of  contract 
consisting  in  defendant's  leasing  the  privilege 
to  another,  though  plaintiff  was  not  notified  of 
any  adverse  action  by  dtfendant's  board  of 
directors. 

2.  Afpul— Issues— Review. 

An  allied  error  in  withdrawing  a  questioa 
of  tender  from  the  jury  would  not  Be  reviewed, 
where  It  affected  only  tbe  question  of  interest, 
which  was  not  made  an  tssae  in  Uie  ease. 

Error  to  Circuit  Court  Wayne  County ; 
Robert  E.  Frazer,  Judge. 

Action  by  William  Berlin  against  the  Belle 
Isle  Scenic  Railway  Company.  From  a  judg- 
ment in  favor  of  plaintiff  for  lees  than  the 
relief  demanded,  he  brings  error.  ACBrmed. 

Argued  before  McALYAY,  GRANT,  BLAIR^ 
MONTGOMERY,  and  HOOKER,  JJ. 

Adolph  Sloman  (Edmund  M.  Bloman,  of 
counsel),  for  appellant  May,  Denby  St 
O'Brien,  for  appdlee. 
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HOOKBB,  J.  The  defendants  were  con- 
Btrnctinf  a  icenle  railway  doee  to  Belle  Isle 
bridge,  In  Detroit  Negotiations  were  bad 
between  the  plaintiff  and  one  Walters,  who 
was  the  employs  of  the  defendant  and  man- 
ager of  Its  baslnese,  In  ration  to  leasing 
from  the  defendant  the  prirllege  of  selling 
cigars,  etc.,  during  tbe  summer  upon  Its 
premises  at  the  price  of  940  a  month.  A  sum 
eqnal  to  the  first  month's  rent  was  paid  to 
Walters,  who  gSTO  a  receipt  for  it,  of  which 
tbe  following  is  a  copy :  "940.  Detroit, 
Michigan,  May  7th,  1902.  Received  of  Wil- 
liam Berlin,  $40  rent  In  fall  for  dgar  stand ; 
also  newspapers,  periodicals,  tobacco,  etc. 
Rent  paid  In  fall  from  May  24th  to  Jnne 
24th.  Scenic  Park,  Detroit.  Michigan.  Belle 
Isle  Scenic  Ry.  Co..  Robert  Walters,  General 
Manager."  Walters  and  the  plaintiff  dis- 
agree r^:ardlng  the  transaction,  bnt  ttiere 
was  testimony  that  Walters  told  the  plaintiff 
that  he  wonid  lay  the  matter  before  the 
board  of  directors,  and,  if  they  had  any  ob- 
lectlon,  he  wonld  Inform  plaintiff ;  and  that. 
If  be  did  not  hear  from  blm  by  1  o'clock  of 
tbe  same  day,  he  should  understand  that 
tbe  arrangement  was  to  stand.  Plaintiff 
heard  nothing  to  the  contrary,  and  supposed 
that  he  was  to  have  the  booth,  bnt  found 
out  later  that  It  was  rented  to  another. 
There  is  some  testimony  to  the  effect  that 
Walters  offered  the  money  In  advance  to  the 
plaintiff,  who  refused  to  accept  It.  This  ac- 
tion was  brought  to  recover  damages  for  an 
all^^ed  breach  of  the  contract,  and  plaintiff 
appeals  from  a  verdict  azid  Jodgment  In  his 
favOT  for  $40. 

Tbe  most  Important  question  relates  to 
tbe  autbOTlty  of  Walters  to  make  Qie  con- 
tract The  court  charged  the  Jury  that :  "A 
person  who  deals  with  an  agent  of  a  corpo- 
ration, or  an  agent  of  a  firm  or  of  an  individ- 
ual, la  expected  to  know  the  authority  which 
Is  conferred  upon  that  agent  and  If  thaC 
agent  whoever  he  may  be,  acts  outside  of 
bis  authority,  it  is  not  binding  npon  the  prin- 
cipal; the  principal  In  this  case  being  the 
Belle  Isle  Scenic  Railway  Company.  If  you 
give  authority  to  an  agent,  anybody  who 
deals  with  blm  deals  with  him  at  their  i>eri], 
so  that  It  would  be  unfair  for  yon  or  me,  or 
a  corporation,  or  anybody  else  to  have  that 
man  make  a  contract  that  he  bad  no  right 
to  make,  and  expect  to  bind  us.  A  person 
dealing  with  an  agent  deals  with  him  to  the 
extent  of  his  authority.  If  he  goes  any 
fortber,  It  is  at  his  peril.  This  authority 
of  the  agoit  must  be  established  to  yon 
by  a  preponderance  of  evidence;  otherwise 
tbe  plaintiff  would  not  be  entitled  to  re- 
cover In  this  suit"  We  need  not  consider 
the  question  of  the  accuracy  of  this  charge, 
for  we  are  agreed  that  the  uncontradicted 
testimony  shows  that  Walters  had  not  the 
authority  to  make  the  contract  allied,  and 
that  the  plaintiff  knew  that  tbe  action  of 
the  boant  of  directors  was  necMsary  before 
be  coold  obtain  a  lease.  The  court  might 


with  propriety  have  taken  the  qineetlon  from 
the  Jury. 

The  court  Instructed  the  Jury  to  rrader 
a  verdict  In  favor  of  the  plaintiff  for  940, 
the  amount  advanced  for  rent  and  a  larger 
sum.  if  they  should  find  that  Walters  had 
authority  to  make  the  contract  They  re- 
turned a  verdict  for  $40.  Proof  waa  offered 
to  show  a  tender  of  the  $40,  and  the  testi- 
mony showed  that  Welters  told  the  plain- 
tiff he  wonld  pay  it,  but  plaintiff  said  that 
he  would  not  receive  It  so  Walters  did  not 
produce  the  money,  although  he  had  It  with 
him.  It  ia  admitted  that  If  the  cotu^  erred 
In  allowing  the  question  of  tender  to  go 
to  tbe  Jury,  It  wonld  affect  the  question  of 
Interest  only.  No  allusion  appears  to  have 
been  made  to  the  question  of  Interest  either 
by  court  or  counsel,  and  the  charge  does 
not  indicate  that  the  question  of  interest 
was  made  a  point  In  the  case.  Therefora 
it  Is  not  before  us  for  review. 

Tbe  Judgment  is  affirmed. 


HBTRICK  V.  CROUCH. 
(Supreme  Court  of  MicUfan.  Nov.  7,  190ft.) 
Assault  and  Batiebt— -Aotion  voa  Dajuqu 

— BVIDBNCK. 

Where,  In  an  action  for  assault  defendant 
testified  that  he  pleaded  gulltj  to  a  criminal 
complaint  for  tbe  batter;  and  iwid  a  fine,  and 
that,  though  plaintiff  struck  ttie  first  blow  or 
blows,  defendant  continued  the  fight  long  after 
a  necessity  for  self-defense  ceased,  and  for  Uie 
purpose  of  punishing  plaintiff  "because  he  want- 
ed to  lick  him,"  plaTnBff  was  entitled  to  recover 
at  least  nominal  damages. 

[Ed.  Note. — For  cases  in  point  see  vol.  4. 
Cent.  Dig.  Assanlt  and  Battery,  {  11.] 

Error  to  Circuit  court  Kalamazoo  County ; 
John  W.  Adams,  Judge. 

Action  by  Alpheus  G.  Hetrlck  against 
William  T.  Crouch.  From  a  judgment  in 
favor  of  defendant  plaintiff  brings  error. 
Reversed. 

Argued  before  McALVAY,  GRANT,  BLAIR* 
MONTGOMBRT,  and  HOOKER,  JJ. 

Howard  A  Howard,  fbr  wpellant  Jesse 
R.  Cropsey  and  Dallas  Boudeman,  for  ap- 
pellee. 

HOOKER,  J.  Tbe  plahitlff  was  defeated 
In  an  action  for  damages  for  injuries  re- 
sulting from  an  assault  and  battery  upon  bim. 
The  defendant's  own  testimony  not  only 
shows  that  he  caused  a  criminal  complaint 
to  be  made  against  himself  for  the  battery, 
and  that  be  pleaded  guilty  and  paid  a  fine, 
but  It  also  shows  that,  although  the  plaintiff 
called  him  a  liar,  and  perhaps  struck  the 
^rst  blow  or  blows,  he,  the  defendant  con- 
tinued tbe  fight  long  after  a  necessity  for 
self-defense  ceased,  and  for  l^e  purpose  of 
punishing  the  plaintiff,  and  "because  he 
wanted  to  lick  him."  It  is  unnecessary  to 
quote  the  testimony.  This  being  true  the 
court  should  have  directed  a  verdict  fot  the 
plaintiff,  who  was  «ititled  to  nominal  dam- 
ages, If  no  more. 
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Some  other  qnestioiiB  are  raised  bj  the  rec- 
ord, but  the  law  applicable  to  cases  ot  this 
kiud  Is  well  settled,  and  we  tbink  It  unneces- 
sary to  discuss  them.  It  Is  urged  that  these 
are  questions  for  the  Jury,  excesalTe  punish- 
ment not  being  admitted.  The  def^idant  ad- 
mitted It  In  his  testimony,  beyond  all- ques- 
tion, which  is  a  sufficient  admlsslOD. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered. 


SWEET  T.  DBTBOIT  UNITED  BT. 
(Supreme  Court  of  Michigan.   Not.  7,  1905.) 
GABBUBB  —  STBXBT  RAILBOA.DS  —  INJUBIBB  TO 

Passenobbs— Plaifoshs— Crobsinqb. 

Where  there  was  a  smooth  path  acroM  a 
street,  which  waa  being  paved,  to  the  tracks  of 
defendant  street  railway  company,  except  (or  a 
rail  about  which  the  pavement  had  not  been 
laid,  and  plaintiff,  with  full  knowledge  of  the 
situation,  crossed  the  track  to  take  a  car  at 
that  point,  and  slipped  and  ttAl  over  sodi  rail, 
the  railroad  company  was  not  guilty  of  n^li- 
KUice  in  failing  to  build  a  platform  or  a  cross- 
mg  on  a  level  with  the  rails  to  afford  the  public 
access  to  its  cars. 

[Ed.  Note. — For  cases  in  point,  mo  toL  0, 
Gent  Dig.  Carriers,  f{  1142-1147.] 

Error  to  Circuit  Court,  Wayne  County; 
George  S.  Hosmer,  Judge. 

Action  by  Hobart  P.  Sweet  against  the 
Detroit  United  Railway.  From  a  judgment 
in  favor  of  defendant,  plaintiff  brings  error. 
Affirmed. 

Argued  before  McALTAY,  OBANT,  BLAIB, 
MONTOOMSBY,  and  HOOKER,  JJ. 

Letamann  it  Biggs,  for  appellant.  Bren- 
nan,  Donnellj  A  Tan  De  Harit.  tat  appel- 
lee. 

HOOKER.  J.  Michigan  avenue.  In  De- 
troit, was  being  repaved.  The  south  side, 
Including  one  track  of  the  defendant's  trol- 
ley line,  was  completed.  The  concrete  foun- 
dation had  been  laid  under  its  otfaor  track 
and  the  r^nalnder  of  the  roadway.  So  far 
as  appears  from  the  testimony,  this  con- 
crete foundatloQ  was  perfectly  smooth,  and 
was  the  width  of  a  paving  brl<A,  and  pos- 
sibly a  little  more,  below  the  top  of  the  rails 
of  the  defendant's  trat^  There  is  nothing 
In  the  testimony  to  Indicate  that  there  was 
any  dfibris  or  litter  upon  the  concrete,  ex- 
cept one  little  stone  or  pebble,  which  the 
plaintiff  said  that  he  stepped  upon  and  which 
rolled  under  bis  foot  The  defendant  ia 
in  the  habit  of  stopping  Its  cars  at  a  point 
midway  between  Lockwood  avenue  and  Thir- 
ty-First street,  which  streets  Intersect  Mich- 
igan avenue  on  opposite  sides,  but  do  nA 
cross ;  the  one  stop  being  made  to  do  service 
for  both  of  said  streets.  The  place  Is  In- 
dicated to  the  public,  as  a  stopping  place  for 
the  car,  by  a  small  tin  sign.  The  plaintiff 
bad  been  in  the  habit  of  taking  the  car  at 
this  place  for  a  numbo:  of  months,  walking 
out  to  the  car  tracks  and  over  them,  to  as 


to  be  on  the  proper  side  of  the  track,  to  take 
the  east-bound  car.  He  knew,  as  well  as  any 
one,  the  condition  of  the  highway,  and  the 
necessity  of  stepping  over  the  rail.  On  the 
occasion  of  his  accidoit  he  had  reached  the 
track'  and  attempted  to  at^  ovw  the  north 
rail. 

He  teatlQed  that:  "It  was  a  pretty  good 
day,  but  it  bad  snowed  a  little  in  the  morn- 
ing— ^Just  about  enough  to  cover  the  ground. 
I  started  to  go  across  the  track  to  get  my 
car  to  come  down  town,  and,  as  I  stepped 
up  to  ttie  rail  to  step  over  It,  my  foot  slip- 
ped a  little,  and,  of  course,  the  natural  con- 
sequence, any  man  would  make  a  start  to 
gather  himself  and  not  to  fall,  and  as  my 
foot  came  up  to  the  side  of  the  rail  It 
caught  under  the  flange  and  I  went  over 
head  first,  and  fell  between  and  upon  the 
rails  of  the  northerly  track.  The  street  waa 
impaved.  I  don't  know  for  certain  how  much 
of  the  T  rail  was  above  the  surface.  I 
should  think  6  or  8  inches.  The  southerly 
trat^  was  paved,  and  the  space  between  the 
two  tracks  was  paved.  It  was  all  paved, 
except  the  one  tnuft  where  I  felL  My  right 
foot  slipped  and  my  left  foot  caught  under 
the  flange  and  threw  me.  I  bad  stepped 
close  to  the  rail  before  my  right  foot  slipped, 
and  when  I  slipped  my  right  foot  went  a 
little  sideways.  It  went  to  the  rail.  *  •  • 
Catching  my  toe  under  the  rail  Is  what 
caused  me  to  fall.  My  left  foot  was  the 
one  that  caught  under.  I  had  not  stepped 
over  either  rail.  Had  not  got  either  foot 
over.  My  right  foot  slipped  against  the 
northerly  rail,  and  In  trying  to  save  myself 
my  left  foot  threw  me  between  the  tracks." 
And  on  cross-examination :  "It  had  snowed 
a  little — just  enough  to  know  It  had  snowed. 
Q.  And  this  snow  caused  you  to  slip  there? 
A.  Well,  It  was  that— there  was  a  little 
8t<Hie  rolled  under  my  foot  at  the  same  time 
that  I  stepped  on,  and  tha-e  was  snow,  and 
I  believe  that  little  stone-r-  Q.  Yon  think  it 
was  the  snow  that  caused  you  to  slip?  A. 
Well,  I  wouldn't  lay  it  all  to  the  snow. 
Q.  At  any  rate  you  slipped  as  you  were  about 
to  step  ovw  the  rail?  A.  Yes;  In  fact,  I 
slipped.  Q.  And  in  fact  yon  were  Just  about 
picking  your  way  ov&cJ  A.  Yea,  sir.  Q. 
You  were  so  close  that  your  foot,  when  you 
slipped,  touched  the  rail?  A.  Just  went  right 
up  against  the  rail."  Also:  "I  went  down 
to  the  street  railway  office  and  made  a  state- 
ment I  forget  whether  I  signed  It  or  not 
I  don't  think  I  went  down  town  fw  five 
weeks.  I  might  be  mistaken,  but  I  don't 
think  I  did.  It  might  be  two  weeks  after 
I  was  injured  that  I  wait  down  to  the 
railroad  office,  but  I  don't  bear  it  in  mind 
two  weeka  If  my  signature  Is  to  it  why, 
of  course,  I  was  down  there  In  two  weeks. 
At  that  time  I  said:  *I  slipped  on  account 
of  snow;  but  If  the  rails  had  not  been 
there,  I  would  not  have  been  hurt  wbm  I 
fell.'  At  that  time  I  did  not  say  anything 
about  any  other  little  thing  that  I  stcfiped 
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<»i.  It  was  tnahtr  In  1117  mtnd  ttun;  tiiat 
l8  all  right" 

Tbere  was  an  electric  light  near  hj,  the 
rail  was  visible,  and  be  saw  It  In  his  at- 
tempt to  step  over  It  Under  the  testimony 
glvCT  It  was  a  clear  case  of  sllpidng,  or 
stabbing  his  toe.  or  both,  and  his  counsel 
sar  in  their  brief  that  "be  knew  the  gronnd 
pretty  well,  as  be  went  over  It  every  day, 
and  wonld  have  got  over  it  all  rl^t  if 
be  tiad  not  matle  a  misstep  and  catvht  bis 
toe."  The  learned  drcntt  Judge  wm  of  the 
opinion  that  no  n^Iig^ce  npon  the  part 
of  the  defendant  was  shown,  and  so  in- 
stmcted  the  Jnry.  Brror  is  assigned  npon 
this  ruling  by  the  plaintiff.  The  n^ligence 
alleged  in  the  declaration  is  that  the  defend- 
ant did  not  maintain  temporary  crossings 
and  platforms  or  other  safe  means  to  mable 
people  to  take  the  cars  at  this  station  or 
abandon  the  station.  The  case,  then,  is  re- 
solved Into  the  question  wbeth^  It  is  the 
duty  of  the  street  railway  company  to  bnlld 
platforms  In  the  streets  while  paving 
Is  going  on  or  abandon  stoppages  at  the 
nsnal  places  tot  paasengers,  and  to  furnish 
a  crossing  at  Its  tracks.  We  m^  eliminate 
the  qnestion  as  to  the  platform,  becaose  the 
plaintiff  was  not  injured  for  want  of  a  plat- 
form. He  was  crossing  the  tradr  whra  be 
■lipped.  The  testimony  Indicates  a  smooth 
path,  except  for  the  rail,  and  the  plaintiff, 
with  full  knowledge  of  the  situation,  wiw 
willing  to  cross  the  track  and  take  the  car 
at  this  point  We  agree  with  the  drcnlt 
judge  that  it  was  not  negllgait  for  the  street 
railway  to  omit  building  a  platform  or  a 
orosslng  on  a  level  with  the  rails.  The 
public  is  not  entitled  to  such  unoaual  care 
as  is  urged  In  this  case.  It  was  apparent 
to  every  one  that  the  rail  would  have  to 
be  stepped  over,  and  It  was  reasonable  that 
citizens  should  be  aeked  to  do  so  under  the 
circumstances.  Plaintiff  knew  the  necessity 
and  acquiesced,  but  had  the  misfortune  to 
fall  down.  It  was  a  casualty,  the  conse- 
qnences  of  which  he  must  suffer,  and  which 
there  is  no  jnstlce  In  asking  others  to  bear 
the  burden  of. 

Tba  Judgment  Is  affirmed. 


O^BION  «t  aL  T.  DUNN  IBON  MIN.  GO. 

(Supreme  Conrt  of  Michigan,   Not.  7,  1906.) 

CoiTTBACTS— Action  to  Enfobcb— I'bivitt. 

Defendant  corporation,  being  without  pow 
er  to  aoqaire  stock  in  othw  corporations,  in  or- 
der  to  secure  poHsession  of  the  property  of  the 
P.  Company,  procured  S.  to  contract  to  pur- 
chase all  <tf  Its  shares  on  certain  terms;  he 
executing  a  declaration  of  trust  to  hold  same 
for  the  ben^t  ot  the  stockholders  of  defendant 
company,  etc.,  aSttx  which  a  lease  of  mining 
property  owned  by  the  P.  Company  was  sui^ 
rendered,  and  a  new  lease  executed  to  defend-  I 
ant,  1^  which  company  the  property  was  there- 
after  operated.   The   P.   Company   had   full  ' 
knowledge  of  all  the  transactions.  Held,  that  i 
there  was  no  privity  <M[  contract  between 
boldaiB  et  stock  m  the  P.  Gompany  so  tran»  I 


ferred  to  8.  and  dtfndant  cnnpany,  so  as  to 
entitle  them  to  maintain  an  acoon  a^inst  de- 
fendant conq>any  on  the  contract  neented  S. 

Error  to  Circuit  Cour^  GogVblc  Gonnty;* 
Norman  W.  Halre,  Judge. 

Action  by  Michael  P.  O'Brien  and  others 
against  the  Dunn  Iron  Mining  Company. 
From  a  lodgment  in  favor  of  plalntUBs,  de- 
fendant brings  OTor.  Bevereed. 

Argued  before  McALTAT,  BLAIR,  MONT- 
GOMBBY,  OSTRANDER,  and  HOOKER.  JJ. 

8.  B.  Owpet  (James  Q.  Blanders,  of  conn- 
s'), for  appellant  James  C  Wood  (Charles 
M.  Humphrey,  of  cotlnsel).  for  appellees. 

HOOKEB,  J.  The  plalntlffB  were  stock- 
holders In  a  cwporation,  called  the  "Palms 
Ore  Company."  The  property  of  that  corpo- 
ration consisted  of  a  lease  of  certain  mineral 
lands,  and  the  machinefy,  eta,  with  which 
It  conducted  a  mining  business.  It  also  had 
a  quantity  of  iron  ore  which  it  had  taken 
from  Its  mine.  The  defendant  was  a  mining 
corporation  <NrganIzed  under  the  law  of  Wis- 
consin. The  latter  was  desirous  of  acquiring 
the  mine  and  other  propoiy  belonging  to  the 
former,  and  negotiations  were  had,  between 
its  presidmt,  Ferdinand  Schleslnger,  and  the 
plaintiffs,  who  were  the  only  stockholders  of 
the  Palms  Ore  Company,  and  who  managed 
its  affairs.  These  negotiations  appear  to 
hsve  assumed  the  form  of  an  attempt  to 
purchase  the  stock  of  the  plaintiffs,  in  the 
Palms  Ore  Company,  and  the  parties  agreed 
npon  terms  therefor.  On  September  S,  1896, 
three  contracts  were  reduced  to  writing,  rep- 
resenting the  agreement  Under  Its  organic 
law  the  Dunn  Iron  Mining  Company  was  pro- 
hibited from  acquiring  stock  In  ottur  corpora- 
tions. Hugo  Schleslnger  was  not  a  party  to 
the  n^otlatlonB,  and  was  not  mentioned  until 
after  the  terms  of  the  arrangement  were  set- 
tled and  were  being  written.  It  was  thm 
stated  that  the  defendant  could  not  purchase 
the  stock,  and  that  for  personal  reasons,  Fer- 
dinand Schleslnger  was  unwilling  to  sign  the 
contracts.  It  was  suggested  by  him  that  he 
would  get  his  brother,  Hugo  Schleslnger,  to 
sign  It  for  him,  and  the  contracts  were 
drawn,  with  Hugo  Schleslnger  as  a  party. 
The  contracts  were  taken  from  Milwaukee 
to  Chicago,  and,  upon  a  written  request  from 
Ferdinand,  Hugo  signed  them  without  read- 
ing them,  saying  he  did  not  care  to  read  them, 
as  his  brother  had  given  him  instructions  to 
sign  all  papers  presented  to  him.  The  con- 
tracts are  lengthy,  and  we  will  endeavor 
to  state  their  substance,  rather  than  to  In- 
corporate copies. 

The  first  was  dated  September  3,  1896^  and 
purported  to  be  made  by  and  between  the 
Palms  Ore  Company,  party  of  the  first  part 
I  the  plaintiffs  as  party  of  the  second  part 
j  and  Hugo  Schleslnger  of  Chicago,  party  of  the 
I  third  part  It  provided:  "That  whereas," 
I  the  first  party  is  owner  of  certain  leasehold 
I  rights  and  Interests  (describing  than),  to- 
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geUier  wlQi  certain  nmcMnery,  etc.,  under 
and  t^r  ^rtue  of  a  leaie,  made  May  20, 18%, 
between  tiie  tmateee  of  Frande  Falma,  de- 
oeaaed.  and  the  Palms  Ore  Company  (a  oopy 
being  attached);  and  "wtuateaB,'*  paiilee  of 
the  second  part  are  owners  of  all  of  the  atoA 
of  the  Palms  Ore  Company,  and  the  third 
party  Oealrea  to  purchase  all  of  said  stodi, 
and  operate  the  mine  of  said  company:  Mow, 
tberefcwe,  In  amsldawtl<Ht  of  fl.00  rectived 
and  mutual  agreements  made  by  eaiA  party. 
It  was  agreed  that  the  third  par^  should  pay 
$12,000  vjftm  the  erecntton  of  the  agreemoit, 
$6,000,  aa  soon  as  he  should  have  shipped 
40,000  tons  of  ore  from  the  mine,  and  a  sum 
equal  to  SO  cents  for  each  tcm  of  ore  shipped 
him  during  the  season  of  1806  In  excess  of 
40.000,  payment  to  be  made  on  or  before  De- 
cember 15, 180S.  On- the  same  date  be  was  to 
pay  $7,600,  said  $6,000  to  be  paid  whetbw 
40,000  tons  be  shipped  or  not  Following  the 
forcing  were  provldoiu  for  the  payment  of 
royalties,  or  the  surrendv  of  the  mine  to 
party  of  tiie  first  part,  and  to  obtain  adTancee, 
snlQect  to  certain  restrictions  and  Umltotlona. 
It  further  proTlded  that  wbenerra'  pf^ments 
aggregating  $240,000  should  be  made,  the 
entire  capital  stock  should  be  deUvmd. 
Other  provisions  were  contained  In  this  writ- 
ing, but  ire  see  no  occasion  to  refer  to  them. 
The  lease  referred  to  (or  a  eoiBv)  waa  attached. 

The  aecond  writing,  made  and  executed 
contdnporaneously  with  the  one  described, 
was  signed  by  the  plalntUf  and,  being  diort, 
is  given  verbatim:  **In  ccmalderatlfm  of  one 
dollar  ($1)  and  other  valuable  considerations 
to  us  to  hand  paid,  we,  the  undersigned, 
Michael  P.  O'Brien, .  George  A.  Curry  and 
CAarles  M.  .Humphery,  of  tbe  dty  of  Iron- 
wood,  Michigan,  do  hwel^  agree  toat.  In  case 
Hogo  Sdilesinger,  ot  Chicago,  IIUnoiB,  shall 
pay  us  one  hundred  thousand  dollars  ^100,000) 
on  or  before  the  16th  day  of  Deeembor,  1886, 
we  will  transfer,  assign,  and  set  over  unto 
said  Hugo  Schleslngo'  the  entire  capital  stock 
of  the  Palms  Ore  Company,  a  Michigan  corpo- 
ration, the  same  being  of  the  pab  value  of 
fifty  thousand  dollars  ((60,000).  All  amounts 
which  said  Sdilednger  shall  pay  or  shall 
have  paid  under  a  contract  dated  the  third 
day  of  September,  1895,  by  and  between  the 
Palmi  Ore  Company,  as  the  first  party,  Ml- 
diad  P.  O'Brien,  6e<^;e  A.  Curry  and  Charles 
M.  Humphrey,  as  the  second  party,  and  Hugo 
Sctaleelni^,  as  the  third  party,  unto  the 
Palms  Ore  Ccmipany  are  to  be  coiisidered  as 
part  payment  of  said  one  hundred  thousand 
dollars,  and  iqwn  payment  of  said  $100,000  as* 
aforesaid,  on  or  before  the  IStb  day  of  De- 
cember, 1805,  the  said  contract  of  September 
S,  1886,  shall  be  considered  completely  ful- 
filled on  his  part  Dated  September  8,  1896. 
Michael  P.  O'Brien.  George  A.  Ouny.  Charles 
M.  Humphry." 

At  the  same  time  a  third  omtract  was 
made  by  and  between  the  Mllwautrae  Trust 
Company,  of  the  first  part  the  Palms  Ore 
Company,  fbe  platotlffs,  and  Hugo  Schleelng- 


er,  all  of  the  second  part,  to  the  effect  that 
'Srhereas,  the  parties  of  the  seomd  part" 
had  entned  toto  two  agreements  before  men- 
tioned, and  the  plaintiffs  had  deposited  the  cer- 
tificates of  stock  refMred  to,  assigned  io  blank, 
"now,  therefore,'*  if  Hugo  Sehlesli^y  shall 
pay  to  the  party  of  the  first  part  for  and  on 
account  of  said  agreements,  tbe  sura  ot 
$100,000  on  or  before  December  15,  1895,  the 
first  party  shall  deliw  said  oertiflcatsa  to 
him;  that  if  Hugo  Scfalesiillnr  shall  pay 
$240,000  pn  or  before  December  i&,  1806,  It 
shall  deliver  said  certificates  to  him.  Then 
followed  some  provisions  for  the  redelivery 
of  the  stocfe  to  the  platotlffs  to  case  of  Hugo 
Schleslnger'B  failure  to  perform  Us  agree- 
ment On  December  tth  Hugo  Sdilesinga- 
executed  and  delivered  to  the  owners  <tf  the 
stock  of  the  Dunn  Iron  Mining  Company  the 
following  dedaration  of  trust  In  ocmaidflr- 
atlra  of  one  dollar  and  oUier  valuable  oon- 
sideratlons  to  me  to  hand  paid,  I,  Hugo  Scble- 
slng»,  of  tha  dty  of  (Siicago  and  state  of 
Illinois,  hereby  state,  declare,  and  adcnowl- 
edge  that  all  beneflt  and  advantage  derivable 
from  me  under  a  contract  dated  the  8d  day  of 
September,  1805,  between  the  Palms  Ore  Com- 
pany, as  die  first  party,  BClchael  P.  O'Brien. 
Gewge  A.  Ourry,  and  COtarlea  M.  Hnmitfuraiy, 
as  the  seocmd  par^,  and  myself,  o  the  third 
party,  together  with  all  beneOt  and  advantage 
dnlvable  by  me  under  a  ctmttact  dated  Sep- 
tember 8d«  1895,  between  myself  and  said 
CBrlsn,  Carry,  and  Humphrey,  regarding  tlie 
sale  of  stock  to  the  Palms  Ore  Oimipany  to 
m^  togetbor  with  both  of  said  contracts,  are 
heUl  by  me  fw  the  boidlt  of  and  to  trust  fw 
tte  owno-s  of  the  stock  of  the  Dumi  Iron 
Mining  Oon^any  la  the  several  [ooportlons 
which  the  stodc  in  the  said  Dunn  Iron 
Mining  C<»Dpaiiy  is  held  by  the  said  stodc- 
holders  te^iecttvely;  and  I  hereto  a^ee  to 
transfer  and  set  over  at  any  time,  vpaa  re- 
guest  all  of  said  contracts,  and  all  of  my 
intoest  therdn,  the  said  cestui  que  trust 
and  benefldarlea  paying  to  me  all  sums  which 
I  may  pay  or  be  obligated  for  under  said 
contracts.  Witness  my  hand  and  seal  this  4th 
day  of  September.  1895.  Hugo  Sdilesing«.** 
Hugo  Schlealnger  appears  to  have  allowed 
the  Dunn  Iron  Mining  Company  to  take  poe- 
sesslon  of  the  mine,  which  It  operated  upon 
its  own  account  It  made  all  paymente 
which  were  made  nnder  the  contract  and  on 
or  before  December  16.  1906.  it  caused  to  be 
paid  the  full  sum  of  $100,000,  stipulated,  and 
the  BtoA  of  the  Palms  Ore  Conytany  Tras 
transferred  to  Hugo  Schlealnger.  Thweup- 
on  the  orlgtoal  lease  was  surrendered  to  the 
trustees  of  the  Palms  estate  who  executed  a  ^ 
new  lease  to  the  Dunn  Iron  Mining  Company. 
It  vrtll  be  seen  that  by  thene  proceedli^  the 
Dunn  Iron  Mining  Company  succeeded  to  ac- 
quiring all  of  the  pn^rty  of  the  Palms  Ore 
Company,  as  It  waa  doubtless  contemplated 
by  all  of  the  psrtles  that  It  should  do.  It 
is  claimed,  howevor,  by  the  plaintiffs,  that 
they  have  not  been  jtald  all  of  the  sump 
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stipulated  ^yJ  contract  1,  and  tlilB  action  was 
brougbt  against  the  Dtmn  Iron  Mining  Com- 
pany to  recorer  a  balance  claimed  to  be  due 
for  n^altleB  and  expenses  of  mining  the 
15,000  tons  of  ore.  A  set-off  consisting  of 
alleged  ovor  paymrait,  was  claimed  by  tbe 
defendant,  and  tlie  ]u<^,  who  tried  the  cause 
without  a  jury,  rendered  a  substantial  Judg- 
ment for  tbe  plaintiff,  upon  which  def^dant 
has  taken  a  writ  of  error. 

It  la  contended  that  the  Donn  Iron  Mining 
Company  could  not  lawfully  purchase  the 
stock  of  tiie  Palms  Ore  Company,  and  It  Is 
claimed  that  a  contract  to  do  so  would  be 
absolutely  void,  and  nn«iforceable,  If  made. 
This,  If  true,  would  obTlate  the  necessity  of 
dlscnesbig  the  qnestiras  of  the  agency  of 
Hugo  Sdileslnger,  and  ratlflcation  and  estop- 
pel ;  for.  If  the  Dunn  Company  bad  no  power 
to  make  this  contract,  It  could  no  more 
make  It  through  an  agent  than  through  Its 
liOaan,  and  It  could  not  give  Tltallty  by  rati- 
flcatifm,  to  a  contract  that  It  had  not  power 
to  make,  nor  could  It  by  conduct  estop  Itself 
to  deny  Its  liability  upon  a  contract  which  It 
was  powerless  to  make.  These  seem  to  be 
self-evident  propositions.  We  And  it  unneces- 
sary to  determine  whether  such  a  contract, 
If  It  had  been  made  by  the  Dtmn  Company, 
would  have  been  void  or  voidable,  or  whether 
the  statute  In  question  applies  to  the  purchase 
by  <Mie  corporation  of  the  entire  propwty  of 
another  corporation.  In  tbe  accompllshm^t 
of  which,  and  as  a  convenient  method,  all  of 
the  stock  of  the  selling  corporation  Is  pur- 
chased by  the  buying  corporation.  The  par- 
ties understood  that  the  Dunn  Iron  Mining 
Company  could  not  make  this  contract,  and 
would  not  attempt  it,  and  while  it  is  plain 
that  it  was  endeavoring  to  obtain  beneflts 
from  the  contracts,  it  was  endeavoring  to  do 
It  by  legal  methods,  and  without  concealment 
It  arrauged  with  Hugo  Schleeinger  to  con- 
tract for  this  8to<^  and  when  he  acquired 
it  be  canceled  the  lease,  and  a  new  lease  was 
made  to  tbe  Dunn  Iron  Mining  Company,  ex- 
ecuted tbe  trustees  of  the  Palms  estate. 
That  this  prt^ram  was  prearranged  Is  iwob- 
able,  and  plalntlflb  must  have  known  that 
tbeir  contract  was  with  Hugo  Schleslnger, 
and  not  with  the  Dunn  Iron  Mining  Company. 
This  la  not  a  case  of  undisclosed  principal, 
but  a  case  where  all  understood  that  the 
Dunn  Company  was  not  making  these  con- 
tracts, because  it  could  not  and  that  Hugo 
Schleslngn*  was  making  them  to  accommo- 
date the  Dunn  Iron  Mining  Company,  as  a 
means  of  enabling  It  to  lawfully  acquire  the 
lease  and  proper^  of  the  Palms  Ore  Com- 
[Miny.  Why  tbe  parties  chose  to  take  this 
course.  Instead  of  making  a  purchase  and 
tale  of  the  property  and  lease,  we  do  not 
know,  and  It  la  unlmportn  t.  There  were 
probably  good  and  sufficient  reasons  tor  it 
It  Is  enough  that  they  did  not  choose  to  do 
that  Plaintiffs  chose  to  sell  their  stock  to 
Schleslnger,  and  nnder  these  contracts,  there 
is  no  pnTity  betweoi  them  and  tbe  Dunn 


Iron  Mining  Company  which  will  support  this 
action.  Under  the  drcumstanoes,  there  la  a 
manifest  propriety  in  omitting  to  determine 
the  question  relating  to  a  ccmstructlon  of 
the  contract  until  oth«r  parties  shall  be  be- 
fore the  court  or  a  different  showing  made 
as  to  defendant's  connection  with  tbe  case. 

Tbe  judgment  li  reversed,  and  a  new  trial 
ordered. 


WHITB  STAR  UNB  v.  STAB  LINB  OF 
8TBAMBRS  et  al. 
(Supreme  Court  U  Michlcan.  Nov.  7,  lOOOw) 

1.  OoBPouTiona— PowaBft— Pabthibbhip. 

An  agreemmt  betweot  oorporatioos  operat- 
ing distinct  lines  of  steamers  plyins  between 
the  same  points  to  pool  tbeir  eamlacs,  and, 
after  paying  the  ordinary  -mnning  expenses  <» 
all  the  steamers  and  certain  extraordinary  ex- 
peases,  to  divide  the  net  earnings  in  certain 
proportions,  does  not  and  cannot  create  a 
partnership. 

2.  CoifTBAcn—Iu.KOAi:.iTT—BBiainT— Quo- 
tum Muvn. 

Where  an  accounting  is  permitted  or  a 

recovery  is  allowed  for  money  or  property 
parted  with  on  the'  faith  of  an  unlawful  exe- 
cuted contract  relief  is  granted,  not  on  the  un- 
lawful contract  but  upon  a  quantum  meruit, 
disaffirming  the  unlawful  contract  and  impos- 
ing liability  for  the  value  of  benefits  actually 
received. 

S.  MOKOPOLIBB  —  ILUOAI.     COHBIMATIORB — 

OoHTBoi.  or  Thasspostatioh. 

A  combination  between  corporations  oi- 

Sl^ed  in  the  public  employment  of  carrying 
iight  and  passengers  by  boat  between  points 
In  flufferent  states,  tbe  purpose  of  which  is  to 
create  a  monopoly  In  uw  teaiBic  between  the 
points  specifieo,  and  by  wblcb  the  earnings  of 
tbe  combining  corporations  are  pooled  and  di- 
vided between  them  in  steted  proportions,  is 
nnlawfnl  and  Invalid  under  tbe  act  of  Congress 
known  as  the  "Sherman  Act"  and  nutled 
"An  act  to  protect  trade  and  commerce  tig^i"^ 
unlawful  restraints  and  monopolies." 

[Eld.  Note. — For  cases  in  point  see  vtd.  tS, 
Cent.  Dig.  Monopolies,  i  12.] 

4.  Sami. 

Nor  does  the  fact  that  tbe  contract  might 
be  valid  as  to  traffic  between  points  in  one  of 
tbe  states  protect  it  from  being  declared  invalid 
under  the  federal  statute. 

Appeal  from  Circuit  Court  Wayne  Coim^, 
in  Chancery;  Flavlus  L.  Brooke,  Judge. 

Suit  by  tbe  White  Ster  Line  against  tbe 
Star  Line  of  Steamers  and  others.  From  a 
decree  for  defendants,  complainant  appeals. 
AfOrmed. 

Argued  before  McALVAT,  GRANT,  BLAIR, 
MONTGOMERY,  and  OSTBANDER,  J  J. 

Gray  A  Gray  (Elliott  G.  Stevenson,  of  coun- 
sel), for  appellant  F.  C.  Harvey  (John  J. 
Speed,  of  counsel),  for  appellees. 

McALVAT,  J.  Complainant  a  Michigan 
corporation,  seeks  of  tbe  three  defendante, 
who  are  also  Michigan  corporations,  by  bill 
in  chancery,  contribution  towards  tbe  expense 
of  lending  the  claim  and  paying  the  judg- 
ment of  <me  Nellie  Young  against  tbe  com 
plainant  company  upon  a  liability  which  ac 
crued  at  a  time  when  complainant  and  do* 
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fosdanta  were  engaged  together  xxoAee  a  con- 
tract In  op^ting  a  line  of  steamers. 

Tbe  contract  entered  Into  by  the  foor  cor^ 
poratlona  la  as  followa:  "Monorandnm  of 
agreemrait  betweeti  tbe  Star  Line  of  Steam- 
era,  Bed  Star  Llne^  the  Darina  Cole  Trans- 
portation Company,  and  White  Star  Line,  for 
the  pnrpoae  of  forming  and  (q;>eratbig  a  line 
of  steamers  on  the  route  between  Toledo, 
Detroit,  and  Port  Huron  daring  tlie  aeasona 
of  1897,  18»S,  and  1890,  three  yeara:  First 
The  steamers  forming  the  line  shall  be  the 
Greyhound,  Darius  Oole,  Anmdell,  and  Olty 
of  Toledo.  Second.  Each  boat  shall  he  fit- 
ted ont  In  the  spring  ready  for  service  and 
laid  np  In  the  fall  of  the  year  at  the  ex- 
pense of  the  respec^ve  owners ;  and  the  own- 
er or  awaen  of  each  boat  to  aasome  its  own 
marine  and  Are  riska  Third.  The  owners 
<a  managers  of  each  boat  will  hire  their 
own  captains  and  engineers.  Fourth.  The 
steamers  forming  this  line  shall  be  run  on 
the  roate  between  Toledo,  Detroit,  and  Port 
Huron  as  deemed  best  for  the  Interest  of 
all  concerned.  Fifth.  It  Is  understood  and 
agreed  that  the  Anmdell  may  not  be  taken 
away  earlier  than  May  16th  and  returned 
not  later  than  October  IStb  for  the  season  of 
1897,  and  the  Idlewlld  substituted  for  that 
portion  of  tbe  Intervening  time  that  she  may 
be  required  by  this  pool.  It  is  furtbw 
agreed  that  If  the  Idlewlld  is  cut  In  two  and 
shortened,  fbat  this  same  arrangement  may 
apply  for  the  seasons  of  1898  and  1899.  If 
she  is  not  so  shortened,  the  Anmdell  la  to 
fill  the  entire  seasons  of  1898  and  1899  for 
the  pool.  Sixth.  The  said  steamers  will  run 
from  the  docks  at  the  foot  of  Oriswold 
street,  Detroit,  and  pay  four  thousand  dol- 
lars ON>000)  per  year  dock  rent  to  the  Star 
Dockage  &  Warehouse  Company,  Limited,  for 
the  years  from  February  1, 1897,  to  February 
1,  1900;  this  said  dock  includes  the  front 
of  the  Williams  dock  on  west  side  of  Oris- 
wold street;  the  said  steamers  also  to  pay 
six  hundred  and  thirty-flve  dollars  ($635)  to 
the  city  of  Detroit  for  repairs  at  foot  of 
Oriswold  street  this  year.  The  Star  Island 
dock  and  Tashmoo  Park  and  dock  will  also 
be  used  for  all  of  the  steamers  to  this  agree- 
ment, but  any  repairs  to  all  said  docks  shall 
be  borne  by  their  respective  owners.  Said 
steamers  to  run  from  tbe  docks  at  Toledo 
and  Fort  Huron  and  Intermediate  ports,  to 
be  agreed  upon  by  the  managers  of  these 
steamers.  Seventh.  Mr.  O.  F.  Blelman  shall 
be  traffic  manager  of  the  lines  of  steamers 
named,  to  carry  ont  the  purpose  of  this 
agreement,  and  shall  act  as  treasurer  at 
Detroit,  and  have  full  charge  of  clerks  and 
stewards  on  board  of  said  steamers  and  of 
all  the  help  necessary  to  do  the  shore  busl- 
ness  subject  to  the  approval  of  the  managers. 
Eighth.  The  traffic  manager  shail  receive 
all  the  earnings  from  each  steamer  and  shall 
deposit  these  earnings  in  bank  each  week 
day  to  tbe  credit  of  the  Star-Cole  and  Bed 
and  White  Star  Lines  steamers,  and  shall 


only  be  chedced  ont  by  btm  oa  this  o(Mnpany*s 
checks  signed  by  him.  Ninth.  The  .traffic 
manager  shall  |>ey  Crom  the  gross  eamii^ 
of  the  steamwB  all  the  ordinary  mnniug 
expensoi  of  the  said  steamos  while  running 
in  this  route  incurred  during  tbe  llwee  yaais 
of  1897.  1898,  1899,  and  aU  the  shore  ex- 
penses for  the  years  of  1897, 1898,  1889;  and 
extraordinary  expenses,  such  as  breakdowns 
and  acddoite  not  exceeding  flve  bnndred 
($600)  dollars  at  any  one  time;  tbe  excess 
over  that  amount  will  be  met  by  the  steams 
involved  m  causing  tbe  acddoit  Tenth. 
AU  expenses  shall  be  paid  under  tills  agree* 
ment  at  the  aid  of  each  month,  as  far  as 
possible;  ElerenUi.  Tbe  traffic  mani^^er 
shall  pay  to  tiie  Bed  and  White  Star 
Lines  fifty-four  (54)  per  cent  and  to  the 
Star-Oole  Unes  forty-six  (46)  per  cent  of 
the  net  earnings  of  all  the  steamers  while 
running  oa  this  routes  after  tti^  ordinary 
running  expaises  and  all  the  shore  expenses 
have  been  i>ald ;  diviiUons  to  be  made  at  tbe 
end  of  each  month  aB  tn  as  possible. 
TwelfttL  Tba  maeten  and  craws  of  these 
boats  in  the  line  will  receive  and  obey  In- 
Btructions  from  the  traffic  manager  as  to 
matters  appertaining  to  traffic  and  aCFected 
by  this  agreement  Thirteenth.  In  all  ad- 
vwtislng  mattw  or  official  paper  of  any 
kind  Issued  by  the  traffic  manager,  the  iden- 
tity of  the  StarOoIe  lines  be  maintained  and 
be  equally  pnunlnent  with  that  of  tbe  Bed 
and  White  Star  Lines.  Fourteenth.  All  tbe 
running  and  operating  expenses  mentioned 
In  this  agre«nent  it  Is  nndoratood  and 
agreed,  shall  apply  only  while  numtng  on  the 
route  between  Toledo,  Detroit  and  P(wt 
Hunm  for  tbe  pool  Fifteenth.  If  matters 
should  arise  under  this  agiPeement  involving 
diiq>nte  oe  misunderstanding  that  cannot  be 
adjusted  by  the  preddente  of  these  lines, 
tbfiy  shall  anwlnt  an  milnterested  party, 
the  detdslon  of  a  majority  of  them  shall  be 
final  and  binding  upon  the  parties  to  this 
agreement  Star  Line  of  Steamers,  by  A. 
B.  Lee,  Prest  Red  Star  Line,  by  A.  A. 
Parker,  Prest  The  Darius  Cole  Transporta- 
tion Co.,  by  A.  B.  Lee,  Prest  Wblte  Star 
Line,  by  A.  A.  Parker,  Prest" 

For  the  seasons  of  1897,  1898,  and  1899 
the  parties  operated  under  this  contract  ac- 
cording to  Its  terms,  made  and  distributed 
large  net  earnings,  and  at  the  t«mInation 
thereof  paid  all  known  claims  and  practical- 
ly closed  up  the  business.  On  July  6,  1900, 
after  this  business  had  been  substantially 
closed,  a  claim  for  damages  was  by  letter 
presented  by  her  atiorneys  in  behalf  of  said 
Nellie  Young,  on  account  of  Injuries  received 
by  her  in  falling  through  Smith's  do<dc  at 
Algonac,  where  she  had  gone  to  meet  a 
friend  expected  to  arrive  by  the  steamer 
City  of  Toledo  on  September  16.  1897.  This 
letter  was  addressed  to  the  Ster-Cole  LinA. 
and  was  delivered  to  Mr.  Lee  and  by  blm  de- 
livered to  Mr.  Blelman.  The  st^unw  City 
of  Toledo  was  the  property  of  canplaln- 
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ant  fnnilshed  and  nsed  by  It  In  per- 
forming  the  contract  herein  set  forth.  The 
Star-Cole  Line  consisted  of  the  defendants 
Star  Line  of  Steamers  and  the  Darlua  Cole 
Transportation  Company,  of  each  of  which 
Mr.  Lee  was  president  Mr.  Blelman  was 
secretary  and  traffic  manager  of  complainant 
company,  and  under  the  contract  was  traffic 
manage  and  treasurer  of  the  combination. 
The  Smith  dock  at  Algonac  was  the  dock 
used  by  the  steamers  of  the  four  companies 
while  operating  under  the  contract  The 
letter  was  glren  by  Lee  to  Blelman  for  in- 
vestigation. He  could  obtain  no  Information 
relative  to  the  matter  and  wrote  to  the  attor- 
n^s  for  Mrs.  Tonng,  Jnne  11,  1900,  request- 
ing an  Interview  which  was  afterwards  had, 
when  all  Uablll^  on  the  part  of  any  of  the 
companies  was  denied.  Salt  was  commenced 
against  complainant  and  the  owner  of  the 
dock  In  September,  1800.  The  case  was  tried 
In  the  winter  of  1902  and  resulted  In  a  ver- 
dict of  $16,000  against  complainant  and  the 
dock  owner.  After  appealing  the  case  to 
this  court  It  was  settled  for  $8,000;  each 
defendant  paying  $4,000.  Complainant  con- 
tends that  the  defendants  were  equally  liable 
with  It  under  the  contract,  and  were  notified 
of  the  bringing  of  the  suit  and  were  re- 
quested to  defend  the  same ;  that  they  were 
also  notified  when  the  case  was  to  be  tried ; 
and  that  th^  took  no  steps  to  participate 
In  the  trial.  Defendants  were  not  consulted 
with  reference  to  the  settlement  and  had  no 
knowledge  relative  to  it  It  further  appears 
from  the  bill  of  complaint  that  the  complain- 
ant In  1900  entered  into  an  agreement  with 
defendant  Darius  Cole  Transportation  Com- 
pany to  operate  certain  of  Its  steamers,  and 
under  said  agreement  has  In  Its  bands  and 
Is  obligated  to  pay  said  defendant  $3,250, 
which  It  prays  may  be  applied  on  the  amount 
found  due  upon  an  accounting  between  the 
parties  to  this  suit  Complainant's  right  to 
recover  is  based  upon  the  contract  of  Febru- 
ary 23,  1897,  above  set  forth,  and  complain- 
ant prays  contribution  from  these  defend- 
ants npon  Mrs.  Young's  Judgment  and  ex- 
penses of  litigation  paid  by  complainant  ac- 
cording to  the  proportion  named  In  said 
agreement  for  the  division  of  net  earnings. 
Defendants  Insist  that  the  agreement  was 
not  a  partnership  agreement  but  was  to 
<Teate  a  monopoly,  and  was  therefore  contra- 
ry to  public  policy  and  the  laws  of  the  United 
States;  that  such  agreement  between  these 
corporations,  if  construed  to  create  a  partner- 
ship, was  ultra  vires.  Defendants  also  deny 
that  there  was  any  liability  on  the  part  of 
complainant  to  Mrs.  Toung,  and  deny  they 
had  sufficient  notice  of  her  suit  to  become 
bound  by  the  Judgment  recovered  by  her. 

The  law  appears  well  settled  that  corpora- 
tions cannot  enter  into  copartnerships  with 
each  other.  From  the  agreement  Itself  and 
the  testimony  In  the  case  It  does  not  appear 
that  a  copartnership  was  contemplated.  It 
was  a  combination,  deaignated  in  the  writing 


as  a  pool,  and  by  its  terms  did  not  and  could 
not  under  the  law  create  a  copartnership. 
C<»uplalnant  claims  that,  by  reason  of  their 
relations  under  this  agreement  whether 
creating  a  copartnership  or  combination, 
their  liability  npon  the  Young  Jud^ent  was 
mutual,  and  that  the  claimed  notice  of  the 
suit  was  sufficient  to  require  defendant  to 
appear  and  defend  the'  same.  If  it  should 
be  conceded  that  complainant's  contention 
upon  this  branch  of  the  case  is  right  we  are 
satisfied  from  the  record  that  the  holding 
of  the  learned  circuit  Judge  was  ccarect  and 
that  no  snfficlent  notice  was  given  of  the 
pendency  of  the  suit  to  make  these  defend- 
ants privies  to  that  Judgment  and  no  notice 
whatever  was  given  of  the  abandonment  of 
the  appeal  to  this  court,  and  of  the  settle- 
ment and  payment,  which  also  Included  all 
claim  of  the  husband.. 

If  this  agreement  should  be  held  by  this 
court  to  be  ultra  vlrea,  and  therefore  Illegal, 
it  1b  claimed  by  complainant  that  the  case 
comes  within  that  line  of  decisions  where, 
when  the  unlawful  contract  has  been  fully 
or  partially  performed  by  one  party,  equity 
will  decree  a  proper  accounting.  Courts  at 
law  and  in  eqnity  have  attempted  to  do 
justice  in  these  cases  between  parties  so  far 
as  could  be  done  consistently  with  adherence 
to  law  by  permitting  an  accounting  to  be 
made,  or  that  property  or  money  parted  with 
on  the  faith  of  the  unlawful  contract  be  re- 
covered, or  compensation  be  made  for  It 
Such  recovery,  however,  has  not  been  main- 
tained upon  the  unlawful  contract,  but  upon 
an  implied  contract  to  make  good,  and  in 
all  cases  without  exception.  In  so  far  as 
such  contracts  have  been  ezecnted  and  not 
executory,  upon  the  equitable  principle  of 
holding  a  party  to  an  accountability  for  bene- 
fits received.  From  an  examination  of  these 
cases  it  appears  that  the  recovery  allowed 
was  not  based  upon  the  unlawful  contract 
but  upon  a  quantum  meruit  disafilrming  the 
contract  and  holding  defendant  liable  for 
the  value  of  benefit  actually  received.  In 
Day  V.  Spiral  Buggy  Co.,  57  Mich.  146,  23 
N.  W.  628,  58  Am.  Rep.  S52,  this' court  sus- 
tained this  doctrine,  and  allowed  a  recovery 
upon  a  quantum  meruit  for  goods  actually 
furnished  under  a  contract  ultra  vires,  but 
denied  a  recoupment  by  defendant  under  the 
contract  which  could  not  be  enforced.  These 
parties  were  engaged  in  a  public  employment 
of  carrying  freight  and  passengers  between 
Toledo,  Ohio,  and  Port  Huron,  Mich.  From 
the  testimony  of  the  principal  witnesses  for 
both  parties,  as  appears  in  the  record,  we 
find  that  the  purpose  of  combination  or  pool 
between  these  four  corporations  was  to 
create  a  monopoly  to  control  this  traffic  be- 
tween these  points  in  different  states.  As 
such  It  Is  clearly  within  the  prohibition  of 
the  federal  statute  entitled  "An  act  to  pro- 
tect trade  and  commerce  against  unlawful 
restraints  and  monopolies,"  known  as  the 
"Sherman  Act"  and  la  therefore  onlawfal 
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and  InTalld.  It  wtw  not  an  agreement  the 
execution  of  wbldt  Inddoitally  restrained 
trade  and  prevented  competition,  and  which 
might  therefore  be  held  to  be  In  reawmable 
restraint  of  /trade.  Its  porpoee  In  Its  Incep- 
tion was  to  monopolize  and  cfmtrol  this  traf- 
flc  between  those  points.  It  cannot  be  held 
that .  because  this  contract  might  posi^ly 
in  some  cases  and  under  some  conditions  be 
held  good  as  to  traffic  between  points  In  the 
state  of  Michigan,  It  should  be  bdd  tai  this 
case  not  contraTenlng  the  federal  statute. 
For  the  purposes  of  ttUs  case  we  must  con- 
strue the  agreement  in  its  entlrety- 

The  decree  of  the  drcnlt  court  Is  affinnedt 
with  costs. 


Bx  parte^  DUTF. 

(Snprme  Oourt  of  Hldilgan.  Nor.  t,  1906.) 

OKuavAi.  Law  —  PuHiammiT  —  iHonsEia- 
KATB  SKRTEiroi— DuiouTioir  or  ICaxihvic 
Pkbiod. 

Under  Pub.  Acts  1908,  p.  168.  No.  136,  | 
1,  reauirlng  sentences  to  penal  serritude,  with 
certain  enceptlons,  to  be  Indeterminate,  the  tenn 
of  imprisonment  not  to  exceed  the  maximum  term 
provided  hj  law  for  the  crime  for  which  the 
prisoner  Is  convicted,  except  that,  where  the 
maximum  sentence  may  be  for  life  or  any  num- 
ber of  years,  the  court  shall  fix  the  maximum, 
the  fixiuff  of  a  maximum  term  of  imprisonment, 
in  a  ju&ment  of  cooviction,  is  voio,  and  con- 
fers no  rights  on  the  prisoner  to  a  discliarKe 
at  the  expiration  of  the  maximum  period  so 
fixed,  but  may  Im  rejected  as  surplusage,  where 
such  maximum  is  dranitely  fixed  by  the  statute 
under  which  the  conviction  is  had  In  which 
case  the  statute  should  be  read  into  and  con- 
sidered a  part  of  the  sentence  and  mittimus. 
Montgomery  and  McAlvay,  JJ.,  dissenttng. 

Petition  by  Harry  Duff  for  writ  of  balwaB 
corpQB.  DlsmlBsed. 

Argued  before  MOOBE,  C.  J.,  and  McAI^ 
VAT,  GEANT,  BLAIB.  MONTGOMERY, 
OSTBANDEB,  and  HOOKEB.  JJ. 

John  W.  McOrath  and  P.  J.  U.  Hally. 
for  petitioner.  John  B.  Bird,  Atty.  Oen., 
and  George  8.  Law,  for  flie  Pe(^«. 

BLAIB,  'J.  Petitioner  was  convicted  In 
the  recorder's  court  of  the  city  of  Detroit  of 
the  crime  of  larceny  of  property  acceding 
the  value  of  $25.  and  upon  the  9th  day  of 
May,  1904,  was  sentenced  to  the  Detroit 
House  of  Correction  for  the  period  of  not 
less  than  6  months  and  not  more  than  IS 
moQtbs.  The  crime  was  committed  upon  the 
2eth  day  of  March.  1904,  which  was  subse- 
quent to  the  time  the  Indeterminate  sen- 
tence law  (Act  No.  136,  p.  168,  Pub.  Acta 
1003)  became  operative;  and  the  sentence 
was  Imposed  under  that  law.  The  commit- 
ment, under  which  petitioner  was  placed  in 
the  custody  of  the  superintendent  of  the  De- 
troit House  of  Correction,  recites  the  judgment 
of  the  court  as  follows:  "And  upon  the 
said  conviction  the  said  court,  at  a  sesalon 
thoreof  held  as  aforesaid,  did  on  the  9tb 
day  of  Mar,  A.  D.  1904,  i^udge  and  deter- 


mlhe  that  the  said  Harry  Duff  should  be 
committed  to  the  Detroit  House  of  Gorrec- 
tlOD,  and  therein  safely  kept  and  employed, 
according  to  the  laws  thereof,  for  the  period 
of  not  less  than  six  months  and, not  more 
than  fifteen  months  from  and  Including  this 
date."  Petitioner  now  contenls  that  with 
the  good  time  he  has  earned  while  In  prison, 
and  with  which  he  has  been  credited,  the 
maximum  term  of  Imprisonment  fixed  by 
the  court  expired  May  23.  1906.  at  which 
time  be  should  have  been  released;  that, 
not  baring  been  released  by  the  superintend* 
ent  at  that  time,  he  is  entitled  to  bla  re- 
lease in  this  proceeding,  for  the  reason  that 
the  superintendent  of  the  Detroit  House  of 
CorrectloQ  has  no  authority  to  detain  him 
for  a  longer  period  than  the  maximum  tsnn 
stated  in  the  commitment 

It  was  held  by  this  court  (In  re  Campbell. 
101  N.  W.  826)  that  the  trial  court  had  no 
authority,  on  a  conviction  for  larceny  under 
the  indeterminate  sentence  act,  to  fix  a  maxi- 
mum term  of  Imprisonment  but  that  the 
statute  must  be  referred  to  for  the  determina- 
tion of  such  maximum  term.  In  the  case 
at  bar,  the  trial  judge  did  fix  the  minimum 
term  of  imprisonment,  and,  striking  out 
the  provision  for  a  maximum  term,  the  sen- 
tence was  a  lawful  sentence.  The  fixing  of 
a  maximum  term  of  imprisonment  was  un- 
authorized and  void.  It  was  mere  surplus- 
age, as  much  so  as  though  the  sentence  bad 
provided  what  clothes  the  convict  should 
wear,  what  food  be  should  eat,  or  when  be 
should  be  paroled.  Bejectlng  the  unauthor- 
ized and  Illegal  surplusage,  all  of  the  elements 
of  a  strictly  legal  sentence  remain.  It  Is 
no  more  necessary  to  look  beyond  the  sen- 
tence to  determine  ita  full  extent  and  scope 
than  In  the  Campbell  Case,  supra.  In  that 
case  the  sentence  was  to  confinement  in  the 
Detroit  House  of  Correction  for  a  period 
"not  less  than  one  year,"  fixing  no  nrMtTimnm 
tarn.  It  is  necessary  in  all  such  cases  to 
refer  to  the  statute  to  determine  the  maxi- 
mum term,  since  that  is  fixed  by  the  statute 
and  need  not  be  referred  to  in  the  sentence 
at  ail.  The  sentence  need  only  be  consulted 
for  the  determination  of  the  minimum  term. 
A  sentence  under  the  Indeterminate  sentence 
law  Is  to  be  Interpreted  In  the  light  of  the 
statutes  upon  which  it  Is  based,  and  the 
maximum  punishment  fixed  by  law  should  be 
read  Into  and  Mmstdered  a  part  of.  the  sen- 
tence and  mittimus.  People  v.  State  Reform- 
atory, 148  111.  413,  36  N.  E.  76.  23  L.  R.  A. 
139;  Miller  v.  State,  149  Ind.  607.  618.  49 
N.  B.  894,  40  L.  a.  A.  109.  The  unauthorized 
fixing  of  the  maximum  term  In  the  sentence 
was  without  force  or  effect,  and  conferred 
no  rlghta  upcm  petitioner. 

The  petition  Is  dismissed,  and  the  prisoner 
remanded. 

MOORE,  O.  J.,  and  GRANT.  OSTBAN- 
DBR.  and  HOOKEB,  JJ.,  concur. 
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MONTGOMBBT,  J.  (dlSBeutiiig).  In  my 
opinion  It  should  not  be  held  that  the  actaal 
sentence  and  commitment  of  the  petitioner 
may  be  elth^  amended  or  Ignored  by  the 
prison  authorltlea.  We  held  in  the  Case  of 
Campbell.  101  N.  W.  826,  that  the  statute 
providing  for  Indeterminate  sentence  does 
i^ot  contemplate  that  the  circuit  court  shall 
fix  a  maximum,  except  In  cases  where  tiie 
statnto  creating  or  defining  the  offense  pro- 
vides tor  punishment  "for  life  or  any  term 
of  years."  It  follows  from  this  holding  that 
the  sentence  in  this  case  was  erroneous. 
Does  It  follow  that  the  state  may  attack  such 
sentence  collaterally  and  treat  it  as  In  ef- 
fect and  In  law  a  wholly  indeterminate  sen- 
tence? I  readily  anent  that  the  sentence 
is  good  op  to  the  date  of  the  expiration  of 
the  maximum  fixed,  but  this  by  no  means 
implies  that  an  a^lnlstratlve  ol&cer  can 
review  the  action  of  a  court  and  set  at 
nao^t  a  Judgment  solemnly  pronounced. 
"Hie  Indeterminate  sentence  act  (Act  No. 
136.  p.  168,  Pub.  Acts  1903)  contemplates 
that  a  sentence  shall  be  pronounced  by  the 
court.  It  would  not  be  contended  that  the 
prison  anth<H4tles  conld.  in  the  absence  of 
any  nentence,  seize  the  convicted  criminal 
and  detain  him  for  the  period  for  which  he 
might  hare  been  and  ehonid  have  been  sen- 
tenced. 8n<4>  a  proceeding  would  fall  far 
short  of  "due  process  of  law."  If  this  be 
granted,  I  fall  to  see  how  it  can  be  asserted 
that  the  admlnlstratlTe  officer  may  ignore 
the  actual  sentence  pronounced,  and  sub- 
stitute another,  which  in  his  opinion  (In  this 
particular  case  In  fact)  mght  to  have  been 
imposed. 

The  prtefmer  should  be  discharged. 

McALYAT,  concurs  with  HONTOOM- 
ERY,  J. 


OUXiVER  T.  VAN  BUREN  CIRCUIT 
JUDGE. 

tSnprsme  Court  <tf  Michigan.  Nor.  7,  lOOS.) 

ExcEFnonB,  Bm.  of  —  SBnuGUKNT— Tun— 
E^XTKitsioN— Stipulations. 

The  time  for  the  settlemeDt  of  a  bill  of  ex- 
ceptions having  been  extended  to  September  1, 
190&,  the  partiM,  on  the  day  the  extension  was 
irsnted.  stipulated  that  they  would,  if  possible, 
unee  on  a  bill  of  exceptions  before  Joly  25, 
IDQS^  and  that  It  might  be  signed  by  the  judge 
September  1,  nunc  pro  tunc  as  of  July 
1905.  No  agreement  being  made,  on  Septem- 
ber 1st  the  bill  was  presented  to  the  judge  for 
settlement  and  relator's  counsel,  after  object- 
ing to  the  taking  of  any  action,  proposed  a 
la^  number  of  amendments,  which  were  al- 
lowed and  ordered  to  be  embodied  In  the  bill  to 
be  made  ready  for  settlement  on  September  5, 
when  It  was  settled  and  signed  as  of  July  20, 
190S,  according  to  the  stipulation,  field,  that 
any  valid  objection  to  the  ntenslon  of  time  to 
September  Ist  was  waived  by  the  stipulation, 
and  that  the  subsequent  action  of  the  Judge 
in  settling  the  bill  was  proper. 


Application  for  mandamiu  on  relatl<m  of 
William  Culver  against  the  Tan  Bnren  drcott 

judge.   Writ  denied. 

U  A.  Tabor  and  Thomas  J.  Cavanaugb,  for 
relator.  W.  J.  Barnard  (Edward  Biaber  and 
BenJ.  7.  Heckert,  of  counsel),  for  respondent 

FEB  CURIAM.  Relator  asks  for  a  man- 
damus to  vacate  certetn  orders  extending  the 
time  for  settling  a  bill  of  exceptions  In  a  case 
wherein  relator,  as  plaintUF,  recovered  a  judg- 
ment in  the  circuit  court  tor  Van  Bur  en  coun- 
ty, and  to  hold  such  bill  of  exertions  settled 
and  signed  In  said  cause  a  nullity. 

The  first  ordw  complained  of  was  made 
July  3,  1906.  by  the  cottrt  In  Cass  county,  ex- 
tending the  time  to  S^tember  1,  1906.  On 
the  same  day  the  parties,  their  attomegra, 
entered  Into  a  written  stipulation  setting 
forth,  among  other  things,  that  they  would,  if 
possible,  agree  upon  a  bill  of  exceptions  at 
Paw  Paw,  Tan  Bnren  county,  before  July  2S, 
1005,  and  that  It  might  be  signed  by  respond- 
ent September  1.  nunc  pro  tunc  as  of  July  29, 
1906.  No  agreement  was  arrived  at,  and  on 
S^tember  1st  the  bill  of  exceptions  was  pre- 
sented to  respondent  for  settlement;  the  at- 
torneys for  both  parties  being  present.  Coun- 
sel for  relator  objected  to  any  action  being 
taken,  but  proposed  a  large  number  of  amend- 
ments, which  were  allowed  by  respon^nt  and 
ordered  to  be  embodied  In  the  bill  of  exeei^ 
tlons,  and  all  to  be  made  ready  for  his  signa- 
ture at  Paw  Paw  on  Sn>tember  S,  1906.  to 
which  time  the  matter  was  extended,  and  on 
that  date  he  finally  settled  and  signed  the  bill 
of  exertions  as  of  July  29^  190S,  according  to 
the  terms  of  the  stipulation.  Wliatever  valid 
objection,  if  any,  there  may  have  been  to  the 
order  made  July  3d.  was  waived  by  the  stipu- 
lation. The  parties  to  Uie  stipulation  un- 
derstood that,  If  the  bill  of  exceptions 
could  not  be  agreed  upon,  some  time  would 
be  reaulred  1^  the  trial  judge  to  examine 
the  voluminous  record,  and  to  pass  upon 
the  amendmeate  and  determine  the  con- 
trover^  according  to  the  facts.  Respond^t 
did  no  more  than  this,  and  was  within  his 
rlghte  under  the  rule  In  appointing  the  time 
and  place  where  he  finally  settled  and  signed 
the  bill  of  exceptions. 

The  writ  Is  denied,  with  costs. 


NORTH  ALLIS  TP.  v.  ALUS  TP. 

(Supreme  Court  of  Michigan.  Dec  4,  19(NS.) 

L  Towns  — DivisioiT  OF  Townauips  —  Ad- 
justment OF  KlNAKCES. 

Gomp.  Laws,  i  2407,  relative  to  the  division 
of  townshiiw,  provides  for  the  disposition  of 
real  estate  belonging  to  the  townuiipa.  Sec- 
tion 2410  provides  for  an  apportionment  of  the 
money,  rights,  and  credits  or  other  personal 
estete  of  the  respective  townships.  Section 
2413  provides  for  an  apportionment  of  the  d^ta. 
Held,  that  township  Doards  of  the  respective 
townships  into  which  a  single  township  has 
been  divided  cannot  agree  that  one  of  tbs 
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townships  shall  pay  Oi»  other  a  sam  of  inoD«r 

spent  on  h]ghwa7s  la  the  fonner  township  in 
excess  of  the  sum  ivent  on  highways  in  the 
latter,  and  so  bind  the  former  township  to  pay 
that  Bam  to  the  latter. 

2.  Cakgellation  of  InsTBUiUBNTS— Bight  to 
Oancexlatioh  —  Invalidity  of  Ibtbtbu- 

VXTHT. 

Where  a  township  issued  promissory  nottB 
to  another  township,  which  retained  the  notea 
In  Its  possession,  and  sacb  notes,  while  prima 
facie  Talid,  so  that  they  might  pass  into  the 
hands  of  innocent  parties,  were  In  fact  invalid 
and  not  binding  on  the  township  whidi  execut- 
ed them,  e^ni^  should  take  Inrladiction  and 
cancel  the  notes. 

Appeal  from  Circuit  Court,  Presque  Isle 
County,  In  Chancery ;  Frank  Bmerick,  Ja(^. 

Suit  by  the  township  of  North  AlHs  against 
the  township  of  AUls.  From  a  decree  for 
complainant,  defendant  appeals.  Affirmed. 

Argued  before  MOORE,  a  J.,  and  MoAL- 
VAY,  OBAMT,  BLAIB,  and  OSTBANDBB, 
JJ. 

Charles'  F.  Hull,  tan  ftK>elIaDt  0.  8. 

Rellley,  for  appellee. 

MOOREl,  0.  J.  A  bill  In  chancery  waa 
filed  by  the  complainant  tor  the  cancellation 
of  certain  notes  issued  by  the  town  board  of 
the  complainant  on  a  settlemeat  made  by 
the  Joint  boards  of  the  complainant  and  de- 
fendant The  township  of  Allls  was  divided 
into  two  townships,  known  as  "North  Allis" 
and  "Allls.**  A  Joint  meeting  of  the  town- 
ship boards  of  the  two  townships  was  held 
to  apportion  the  assets  and  liabilities  of  the 
townships.  They  divided  the  real  estate  and 
personal  property,  and  among  other  matters 
this  meeting  attempted  to  settle  was  to  ap- 
portion all  the  highway  moneys  apeat  on  the 
highways  in  the  two  townships,  when  It  was 
then  agreed  the  complainant  should  pay  the 
defendant  the  sum  of  $3,126.14,  being  money 
spent  00  the  highways  in  the  township  of 
complainant  In  excess  of  that  q>ent  on  the 
highways  of  the  defendant,  and  this  action 
was  declared  to  be  a  settlement  Complain- 
ant by  its  officers  at  that  time  Issued  six 
promissory  notes  for  the  above  amount,  due 
yearly.  These  notes  are  still  under  the  con- 
trol of  the  defendant  and  remain  unpaid. 
Complainant  alleges  that  the  Joint  boards 
bad  no  authority  to  enter  into  such  a  settle- 
ment, or  pass  on  a  question  of  moneys  spent 
on  the  highways,  that  ft  has  no  remedy  at 
law,  and  that  such  action  is  not  binding  on 
complainant  and  Is  a  fraud  on  the  taxpayers. 
It  prays  that  the  agi-eement  on  the  part  of 
the  complainant  to  pay  the  notea  be  canceled, 
and  the  notes  be  delivered  up  and  destroyed, 
and  that  an  Injonction  issue,  if  necessary. 
Defendant  filed  a  demurrer,  denying  that  a 
court  of  equity  had  Jurisdiction,  and  alleg- 
ing that  complainant  had  an  adequate  remedy 
at  law.  The  demurrer  was  overruled  and 
defendant  allowed  sufficient  time  to  answer. 
The  case  la  brought  here  by  appeal.  The 
questions  are:  (1)  Has  the  chancery  court 
Jorlsdlctlon?  (2)  Has  the  complainant  an 
adequate  remedy  at  law? 


ms  BICFOBTER.  (Mkstw 

• 

It  is  InslBted  by  Uie  aoUdtor  of  deftndant 
that  tbib  joint  boards  of  the  two  townshlp*- 
have  authority  to  adjust  the  property  rights 
and  llabllitieB  of  the  two  townsblps,  and 
that  when  they  bave  done  ao,  the  courts  will 
not  interfoe— dUng  Marathon  Or^^  & 
Mich.  372;  Midland  T.  Bosoommon,  8»  Mich. 
424;  and  Ohnrchlll  t.  Oammlngs.  KL  Midi. 
446,  16  N.  W.  80B.  An  examination  of  thesfr 
cases  will  disclose  a  very  different  sitnatlOD' 
from  that  made  the  bill  of  ctm^lalnt  It 
Is  doubtless  true  that,  wlientiie  Joint  boards- 
are  acting  within  the  scope  of  the  anthorily 
conferred  by  the  statute,  the  courts  will  not 
Interfwe^  ocept  in  cases  of  ftand  or  mistake. 
It  Is  pertlnoit  then,  to  Inquire  whether  what 
was  done  In  this  Instance  was  within  tha- 
power  conferred.  Section  2407,  Oomp.  Laws., 
provides  for  a  dlsposltlcai  of  real  estate  be- 
longing to  the  townships.  Section  2410b 
Gomp.  Laws,  proTldes  for  an  appwtbmmenti 
of  the  mtm^,  rl^ta,  and  credits,  or  othw 
pttsonal  estateu  Section  2418,  Oon^k  laws* 
provides  for  an  apportlimment  of  the  debtL 
We  find  no  prorlslon  In  the  statute  antbor- 
Izlag  the  action  taken  by  the  township  board 
in  relation  to  highway  espaidltmres  already 
made,  and  the  action  of  the  township  boarA 
of  the  complainant  township  In  that  rwrd: 
does  not  bind  the  complainant  This  action 
resulted  In  the  giving  of  promissory  notea 
which  may  pass  Into  the  hands  of  Innocent 
third  parties,  and  which  are  prima  facia 
valid.  To  make  the  relief  speedy  and  ef- 
fective, the  notes  Edionld  be  canceled.  The 
case  presented  is  one  where  equity  shonld 
take  jurisdiction. 

The  decne  of  the  court  below  Is  sfBrmed.. 
Defendant  Is  glrai  20  dsys  in  which  to  an- 
sw^. 


HENDEBSHOTT  t.  OITY  OP  OBAND 
BAPIDS. 

(Supreme  Court  of  Michigan.  Dec.  4,  lWS.y 

1.  MuniciFAL    OoBPoaATioBS  —  Dansonva. 

SiDEWAXm— LIABIUTT  FOB  iKJUaiBS— Ds- 
FSNBES. 

A  dty  is  not  relieved  of  Its  statutory 
liability  for  hijnrles  caused  by  a  defective  side- 
walk because  the  Injured  person  was  at  tha 
time  of  the  accident  in  possession  as  tenant 
of  the  premises  In  front  of  which  the  sidewalk 
was  laid,  where  the  defect  which  caused  the 
injary  was  not  due  to  any  act  of  his. 

2.  Same  — Notice  of  Dbfkct  —  Qusstiom  or 
Fact. 

Whether  a  defect  in  a  sidewalk  has  existed 
a  snfiicient  length  of  time  and  under  snch  cir- 
ciunstances  that  the  city  Is  deemed  to  have  bad 
notice  thereof  is  a  question  of  fact,  and  not  one 
of  law ;  and  the  court  cannot  charge  that  the- 
existence  of  the  defect  for  a  certain  time  Is  of 
itself  to  be  deemed  constructive  notice. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8S» 
Cent  Dig.  Munldpal  Corporations,  S  17S0.] 

Error  to  Superior  Court  of  Grand  Baplds  ; 
Bichard  h.  Newnham,  Judge. 

Action  by  Henry  O.  Hendershott  against 
the  dty  of  Grand  Baplds.  Tber^  was  a 
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Judgment  for  plaintiff,  and  defendant  brings 
■error.  Reversed. 

Argned  before  MOORB.  C.  J.,  and  Hc- 
ALVAT,  GRANT.  BLAIR,  and  OBTBAN- 
DER,  JJ. 

Moses  Taggart  and  R.  M.  Ferguson,  for 
appellant   Wm.  Wlsner  Taylor,  for  appellee. 

MOOREI,  C  X  The  plaintiff  recovered  a 
Judgment  In  the  snm  of  $250  for  injuries  he 
received  upon  a  defective  sidewalk.  The 
•case  Is  brought  here  by  writ  of  error. 

There  are  a  great  many  assignments  of 
error,  but  we  do  not  deem  It  necessary  to 
discuss  all  of  them.  A  short  time  before 
plaintiff  was  Injured  he  rented  a  house  and 
lot.  Into  which  he  moved.  This  house  was 
sonth  of  Sweet  street,  and  about  25  or  30 
feet  west  of  North  College  avenue.  It  Is 
the  claim  of  plaintiff  that  he  was  not  fa- 
miliar with  that  part  of  the  city,  and  that 
when  he  left  bis  residence,  Instead  of  go- 
ing out  tbe  front  door  and  down  the  walk 
to  North  College  avenue,  and  thence  on  that 
street,  he  went  In  a  northeasterly  direction 
to  Sweet  street,  and  at  the  time  of  ttie 
accident  was  not  familiar  with  the  walk  In 
front  of  the  premises  where  the  accident 
occurred.  We  have  examined  the  assign- 
ments of  error  In  relation  to  the  admission 
of  testimony,  and  do  not  think  them  well 
taken.  We  have  also  examined  the  assign- 
ments of  error  In  relation  to  the  claim  that 
the  testimony  does  not  disclose  any  negli- 
gence on  the  part  of  the  city.  We  do  not 
think  they  are  well  taken.  In  relation  to 
the  claim  that  plaintiff  was  himself  negli- 
gent, we  think  the  question  was  properly 
snbmltted  to  the  Jury  by  the  trial  judge. 

It  is  the  claim  of  counsel  for  the  city 
that.  Inasmuch  as  plaintiff  was  Injured  up- 
on a  defective  sidewalk  In  front  of  the  prem- 
ises occupied  by  him,  he  cannot  recover. 
No  case  In  point  Is  cited  by  counsel  In  favor 
of  this  proposition.  Whatever  relation  may 
exist  between  landlord  and  tenant,  we  do 
not  think  It  can  be  said  that  the  city  Is 
relieved  of  its  statutory  liability,  growing 
oot  of  a  defective  sidewalk,  because  of  the 
fact  that  the  injured  person  happens  to  be 
one  In  possession  of  the  premises  as  tenant 
at  the  time  of  the  accident,  when  the  defect 
which  caused  the  Injury  was  not  due  to  any 
act  of  his. 

There  are  several  assignments  of  error 
In  relation  to  the  charge  of  the  court  As 
to  some  of  these  assignments  of  error,  there 
are  portions  of  the  charge  in  relation  to 
the  liability  of  the  city,  which,  standing 
by  themselves,  are  not  correct  statements 
of  tbe  law;  but  tbe  jury  were  told  over  and 
over  again  In  the  charge  that  the  city  was 
not  an  insurer  of  travelers  on  the  street, 
but  that  Its  dnty  was  performed  If  it  kept 
Its  walks  reasonably  safe  for  ordinary 
travel,  and  we  do  not  think  the  Jury  could 
tiave  been  misled  In  that  respect  See  Oil- 
son  T.  CftdlUac,  184  Mich.  188,  95  N.  W.  1084. 


In  relation  to  the  question  of  construc- 
tive notice  the  Judge  charged  the  Jury 
as  follows:  "Now,  gentlemen  of  the  Jury, 
before,  however,  ihe  city  can  be  held  liable 
for  damages  on  account  of  a  defect  In  a 
sidewalk,  It  must  be  shown  that  the  city 
had  notice  of  that  defect  Now,  there  are 
two  ways  in  which  notice  can  be  given. 
Notice  may  be  actual,  or  it  may  be  con- 
structive. Now,  actual  notice  is  where  the 
city  knows  of  Itself,  or  where  It  has  been 
brought  to  Its  attention,  the  defective  condi- 
tion, and  to  tbe  knowledge  of  the  city  by 
its  officers,  or  where  the  officers  of  the  city 
have  seen  die  defects  themselves,  but  after 
they  have  had  that  notice,  then  It  becomes 
the  dnty  of  the  city  to  repair  It  in  a  rea- 
sonable time.  Now  that  Is  what  we  call 
actual  notice.  Oonstmcttve  notice  may  be 
where  the  city,  perhaps,  has  never  seen  It — 
the  officers  may  never  have  seen  It — but.  In 
consequence  of  tbe  defect  being  there  so 
long.  It  was  the  duty  of  the  city.  In  exer- 
cising Its  supervision  over  the  streets,  to 
have  fonnd  out  that  defect  So,  th»«fore. 
If  you  find  that  that  defect  had  been  ex- 
isting there  for  quite  a  length  of  time — a 
month  or  more  we  will  say — that  would 
be  constructive  notice  to  the  city,  because 
the  city,  on  account  of  Its  having  the  super- 
vision of  the  streets,  should  have  found 
what  the'  condition  of  tbe  walk  was.  That 
Is  what  we  call  constructive  notice.  The 
city  should  have  known  it  because  It  has 
the  supervision  of  the  streets,  but,  of  course, 
It  should  be  long  enough  beforehand,  so  that 
tbe  city  would  reasonably  have  time  to  re- 
pair It  In  doing  Its  ordinary  dnty  upon  the 
streets  by  its  proper  officers."  This  Is  con- 
trary to  the  holding  of  this  court  In  Thomas 
V.  City  of  Flint,  123  Mich.  10,  81  N.  W.  936, 
47  L.  R.  A.  499.  We  think  this  was  error. 
The  question  whether  the  defect  has  existed 
a  SQfflclent  length  of  time  and  under  such 
circumstances  that  the  municipality  Is  deem- 
ed to  have  had  notice  is  a  question  of  fact 
and  not  a  question  of  law.  The  Judge  can- 
not say  that,  if  the  defect  has  existed  for 
a  certain  time,  that  would  of  Itself  be  deem- 
ed constructive  notice. 

The  other  assignments  of  error  have  been 
considered.  Tbey  are  either  not  well  taken 
or  are  not  likely  to  occur  again  In  another 
trial. 

Judgment  Is  reversed,  and  a  new  trial 
ordered. 

McALVAT,  GRANT,  and  OSTRANDBR, 
JJ.,  concur.  BLAIR,  J.,  concurs  In  the 
result 


MILLER  T.  DAVIS  et  al. 

(Supreme  Court  of  Michigan.   Dec  4,  1905.) 

Deeds— Exeoution—Btiobnok. 

Evidence,  In  a  suit  by  a  husband  to  quiet 
title  to  land  alleeed  to  have  been  conveyed  to 
him  by  his  deceased  wife,  examined,  and  Aelrf 
to  show  that  tha  deed  to  the  huiri>aud  was  not  a 
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forgeiy,  but  was  In  fact  executed  by  the  wife 
conveying  to  him  a  lialf  IntercMt  in  uie  premls- 
ea,  and  web  valid  as  against  a  grantee  ciaim- 
ing  the  premises  aa  a  gift  from  ttie  deceased 
wife  under  a  snbseqaeot  deed. 

Appeal  from  Circuit  Court.  Ingham  County, 
In  Chancery ;  Howard  Wleet,  Judge. 

Suit  by  Robert  BAltler  against  May  Patter- 
son Darls  and  another.  From  a  decree  for 
defendants,  complainant  appeals.  Reversed. 

Argued  before  MOOSE,  C.  J.,  and  Mc- 
ALYAX.  ORAMX,  BLAIR,  and  OSTBAK- 
DEB,  JJ. 

Q.  A.  Smith  and  O.  J.  Hoodt  for  ai^lant 
L.  B.  Gardner,  for  Qtpelleea. 

McALYAT.X  Complainant  fllfld  Us  bill  of 
complaint  in  this  eaae  to  cxirrect  a  deacription 
of  land  in  a  certain  deed  gina  to  Urn  by  bis 
wife,  ainoe  deceased,  and  to  qnlet  title  to  the 
same  aa  against  defendants,  who  are  the 
children  of  sold  wife  by  a  forma-  marriage. 
1^  premises  ta  onestlxm  are  sltnated  in  tlie 
titj  of  Lanrtng,  and  the  mistake  In  the  do- 
scrlptlon  referred  to  was  tn  describing  the 
land  as  lot  18  of  the  D.  M.  Bagley  8iib> 
division  of  the  "east"  12  rods  of  certain  lots 
of  block  24S  of  the  dty  of  LanaiDg,  when  the 
subdiTlsion  was  of  the  'Vest"  12  rods  of  said 
lots.  The  fact  that  this  mistake  occurs  In  the 
descr^tlon  of  tiieee  prmlses  in  this  deed  Is 
not  disputed;  Imt  thia  defendants  deny  that 
any  deed  was  era-  in  fact  mad^  oeeated,  or 
delivered  to  cranplalnant  by  his  deceased  wife. 
The  title  to  this  lot  was  derived  1^  ccnn- 
plolnont,  Bobert  Miller,  and  his  woa,  Cliarles 
A.  Miller,  f^om  one  Caroline  Bower,  June 
22,  1896,  subject  to  a  mortgage  of  91.000. 
Charles  A.  deeded  his  undivided  oneJlialf  to 
Willis  N.  Wslkor,  a  son-in-law  ol  oranplain- 
ant,  Jtme  29,  189&  October  1,  189%  com- 
plainant married  Mary  Patterson,  since  de- 
ceased. WllUa  M.  Walfcw  deeded  his  un- 
divided one-half  interest  to  Mary  Patterson 
MiUer  October  S,  1896.  Complainant  paid  tiie 
mortgage  of  $1,000^  and  interest  December  17, 
1896.  He  deeded  hii  one-half  of  the  premises 
to  his  wife  January  12,  1897.  Mrs.  Miller 
never  paid  anything  In  consideration  of  tiiese 
conv^ances  to  her.  The  deed  undo-  which 
complainant  claims  title  Is  dated  August  1, 
1902.  The  consideration  expressed  Is  one 
dollar,  and  immediately  following  the  descrip- 
tion conteins  tiie  following  clause:  "And  It 
is  further  stipnlated  and  agreed  between  the 
aforesaid  parties,  that  In  case  the  said  Bobwt 
Miller  Bboold  survive  the  said  Mary  Patterson 
Miller  her  entire  Interest  in  the  above  pn^ 
vttj  shall  become  the  property  of  the  said 
Robert  Millw  Immediately."  On  November 
18,  19(K£,  Mrs.  Miller,  In  RonBld«rati<m  of  one 
dollar  and  love  and  affection,  1^  warranty 
deed  conv^ed  these  entire  premises  to  her 
daughter,  the  defendant  May  Patterson.  On 
the  same  day  she  deeded  some  other  property 
to  her  son,  and  a  life  lease  to  herself  of  both 
properties  from  the  son  and  daughter  was 
also  drawn  and  afterwards  executed.  These 


deeds,  the  lease,  and  two  other  papers,  made 
at  the  same  time,  which  will  be  referred  to 
later,  were  placed  In  the  hands  of  Mrs. 
Miller's  brother,  to  be  delivered  to  the  chil- 
dren after  her  death.  It  appears  that  the 
deed  of  these  premises  to  the  daughter  was 
recorded  November  21,  1902.  Mrs.  Patterson 
died  June  21,  1903.  Complainant  on  the  day 
after  his  wife's  death  caused  the  deed  In  dis- 
pute to  be  duly  recorded,  and  It  remained  Id 
the  office  of  the  register  of  deeds  of  Ingham 
county  a  short  time,  until  the  commencement 
of  this  salt,  June  29,  1908,  when  it  was  given 
to  complainant's  solicitor,  Mr.  Hecfe,  and  was 
[  k^t  by  him  until  In  October,  1903.  There 
was  a  aubstltution  of  solicitors  by  complain- 
ant, the  date  of  which  does  not  appear. 
The  foregoing  facts  are  established  by  the 
■  record,  without  taking  Into  consid^ation  the 
I  testimony  of  any  of  the  parties  as  to  matters 
equally  within  the  knowledge  of  the  deceased 
wife.  The  defense  Is  that  this  deed  of  the 
undivided  one-half  Interest  In  these  premises 
from  the  complainant's  wife  to  blm  Is  a 
forgery.  The  evidence  which  supports  this 
claim  Is  the  testimony  of  the  notairy  who  ap- 
pears from  the  record  of  the  deed  to  have 
taken  the  acknowledgment,  and  the  defend- 
ant 'WUIlom  C  Pattersm,  who  saw  the  In- 
Btrmuent  The  acte  of  the  deceased  wife  with 
reference  to  her  property,  the  conduct  of  the' 
complainant,  and  the  loss  of  the  deed  are  also 
urged  as  supporting  this  theory.  This  no- 
tary was  s  Justice  of  the  peace,  and,  although 
he  positively  asserted  to  complainant  and  his 
solicitor,  Hedc,  when  he  was  shown  the  in- 
strument, that  the  signature  to  the  acknowl- 
edgment was  not  his,  and  testified  to  the 
same  effect,  yet  In  both  instances  he  says  that 
about  tiie  date  mentioned  in  the  acknowledg- 
ment complainant  and  his  wife  came  to  his 
offlee  to  have  an  Instrument  executed  and 
admowledged  by  him,  tliat  the  wife  slgneA 
the  pap»  and  he  took  the  acknowledgment; 
that  the  complainant  went  ont  and  broo^t  in 
two  witnesses,  who  signed  as  such ;  that  the 
Instnnnait  was  already  made  oat  when  pro- 
dooed  by  the  wife;  that  these  witnesses  are 
the  same  whose  names  appeared  upon  the 
disputed  deed;  and  that  he  did  not  know 
what  the  Instrument  was.  These  facta  are 
Identical  with  the  testimony  of  the  complain- 
ant upon  this  matto'.  Attrition  In  the  case 
is  called  to  no  other  deed,  and  these  parties 
had  but  one  instrument  acknowledged  and 
witnessed  before  the  notary.  The  defendant 
William  O.  Patterson  testified  that  he  saw 
this  deed  and  examined  the  signature  of  the 
grantw,  and  that  it  was  not  his  motlier*s  sig- 
nature. Complataiant  says  he  tocHc  the  deed 
from  Mr.  Bedc  to  d^ver  to  his  present  solicit- 
or; that  he  did  not  find  him  In  his  office; 
that  be  drove  to  these  premises  with  his 
horse  and  buggy,  hltehlng  tba  horse  near  the 
comcrib;  that  be  took,  off  bis  coat,  in  the 
potest  of  which  was  this  deed,  and  pot  it  in 
the  buggy.  The  boggy  top  was  up.  After 
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atorinf  some  beehirea  In  a  shed,  be  pot  on  his 
coat  and  went  home.  The  next  day  be  went 
to  his  solicitor's  oflOce  to  deliver  the  deed,  and, 
on  readilng  Into  the  pocket  tato  which  he  had 
put  It  found  it  was  not  thwe.  He  says  be 
Bearcfaed  for  It  and  could  not  find  It,  and  has 
not  seen  It  slnM.  and  does  not  know  where  It 
Is.  Tbis  deed  was  lost  SMue  months  after  the 
notary  and  one  of  the  defendants  had  Inspect- 
ed It.  Another  drcnmstance  In  the  case  Is 
that  the  wife  Is  dead,  as  also  are  Dr.  Secor, 
who,  complainant  says,  drew  the  deed,  and 
both  sobBcrtblng  witnesses.  The  wife  deeded 
this  and  other  property  to  her  children,  as 
befwe  stated,  and  made  other  wrltlngB  at  the 
same  time  relative  to  desiring  to  give  com- 
plainant $300  and  a  horse  and  bnggy.  She 
also  said  her  prcqjerty  was  clear  from  all  In- 
combraocee. 

To  find  that  complainant  committed  a 
forgery  of  this  Instrmnent  and  all  these  signa- 
tures, the  proof  should  be  clear  and  convin- 
cing. This  property  came  to  the  wife  from  the 
complainant  She  never  paid  anything  for  it 
He  paid  the  mortgage  and  all  the  taxes  upon 
It  Tbey  occupied  It  as  their  borne  during 
their  married  life.  The  conveyance  to  talm 
was  a  natural  and  Just  disposition  for  her  to 
make  under  tbe  drcumstances.  It  was  not 
property  her  children  could  justly  claim.  The 
deed  was  delivered  to  him,  and,  considering 
the  peculiar  clause  It  contained  relative  to  the 
entire  estate  to  be  his  If  be  survived  her,  It  Is 
not  unreasonable  that  he  waited  until  her 
death  before  It  was  recorded.  That  he  so 
understood  It  appears  from  his  testimony 
**that  the  deed  was  not  to  be  consummated 
nntll  after  ber  death ;  that  is  why  I  kept  If* 
Whatever  may  have  been  attempted  by  this 
deed,  whether  to  create  a  Joint  tenancy  or  to 
make  a  testamentary  disposition  of  the  undi- 
vided half  not  conveyed.  Is  not  clear.  It 
operated  in  neither  respect  by  reason  of  ber 
subsequent  conveyance  to  ber  daughter. 
Much  stress  Is  laid  upon  the  fact  that  the 
grantor,  tbe  witnesses,  and  the  scrlv^er  are 
dead-  Such  fact  would  certainly  give  greater 
opportunity  to  successfully  accomplish  a 
criminal  design;  but  the  fact  would  never* 
theless  exist  if  no  question  had  ever  been 
raised  concerning  the  gennlnenees  of  tbe  In- 
etmment  To  discuss  or  quote  at  length  the 
testimony  in  the  case  relative  to  the  validity 
of  the  deed  to  complainant  will  be  of  no  bene- 
fit to  tbe  profession.  We  are  satisfied  from 
all  the  evidence  In  the  case  that  the  deed  In 
question  was  not  a  forgery.  It  conveyed  to 
complainant  an  undivided  one-half  interest 
in  the  premises.  Tbe  conveyance  to  ber 
daughter  was  In  the  nature  of  a  gift  Al- 
though purporting  to  convey  tbe  whole 
premises,  she  thereby  received  title  only  to 
the  one-half  interest  remaining  In  ber  mother. 

The  decree  of  the  circuit  court  is  reversed, 
and  a  decree  In  accordance  with  this  opinion 
will  be  entered  In  favor  of  complainant  grant- 
ing the  prtjm  of  bla  blU  of  complaint  cor- 


recting the  deacrlptlcm,  and  confirming  him  In 
his  title  to  an  undivided  one-half  of  tbe 
proDlses,  and  ranovlng  the  doud  therefrom, 
wttb  costa  of  both  courts  in  Us  favor. 


KEYSBB  T.  LAKB  8HOB10  ft  H.  8.  BY. 

CO. 

(SuprwM  Ooort  of  Michigan.  Dec.  4,  1906.) 

1.  BuiHsnT  Domain— RniBoixs  or  PBonBrr 

OwNE»— Action  roi  Damages. 

Where  a  railroad  tails  to  comply  with 
Comp.  Laws  1887.  |  028^  eubd.  6,  requiring 
the  paymmt  of  compenBatiim  by  a  railroad  to 
abutting  owners  before  constructing  its  road 
upon  a  puUic  highway,  and  an  abntting  owner 
saes  for  the  damages  sustained,  all  the  damages 
to  which  he  is  mtitled,  and  not  merely  Ui* 
damages  which  have  accrued  up  to  the  time  of 
suit  brought  should  be  recovered  In  the  one 
action. 

2.  Same— Dauaqks  Rbcovebablk. 

An  abutter  on  a  highway'whlch  is  excluded 
by  the  description  contained  in  her  deed  can 
recover  no  damacea  on  account  of  any  inter- 
eat  In  tbe  eoil  «  the  hlriiway*  In  case  of  the 
construction  of  a  tailmaa  on  the  highway. 
8.  Samx. 

In  an  action  an  abutting  owner  for  dama- 
ges snstained  by  a  railroad's  uilore  to  comply 
with  Comp.  I&ws  1897,  {  ^284,  aubd.  5,  reqnlrlng 
a  railroad  to  compmsate  adjoining  owners  be- 
fore constructing  its  road  niion  a  highway,  <Hily 
such  damages  can  be  reoovered  as  are  reason- 
ably permanent  In  their  character  and  arise 
from  the  proper  operation  of  the  railroad  in 
the  usual  war ;  and  damages  resulting  In  in- 
convenience and  annoyance,  arising  from  mat- 
ters under  the  control  of  the  railroad,  such  a* 
blowing  whistles,  rli^ng  bella,  stanAng  cars, 
etc,  cannot  be  recovered. 

Brror  to  Glrcolt  Oonrt  Luiawee  Oounly; 
Otiy  M.  Ohester.  Judge. 

Action  by  Sarah  Keysw  against 
Shore  ft  Hlchlgan  Soutiiem  Railway  Gom- 
pany.   From  a  judgment  for  plaintiff,  de- 
faidaqt  biings  aroi.  Reversed. 

Argued  before  MOORB,  O.  J.,  and  McAI> 
VAT,  GRANT,  BLAIR,  and  OSTRANDBR,. 
JJ. 

Weaver,  Morgan  ft  Prlddy,  for  appellant 
Smith,  Baldwin  ft  Alexander,  for  appellee. 

BLAIB,  J.  Plaintiff  brought  this  action 
under  subdivision  S,  f  6234,  Oomp.  Iawb  1897^ 
to  recover  damages  alleged  to  have  been  sus- 
tained In  cmuequence  of  tbe  construction  by 
defendant  on  tbe  pnbHc  highway  in  front 
ot  her  premlaes,  of  a  T  trade  connecting  two- 
other  tnuAji  of  defendant  Intersecting  at 
rl|^t  angles.  The  premises  In  question  are 
located  in  the  township  of  Tecumseh,  Just 
Boutb  of  tbe  south  line  of  tbe  village  of 
Tecumseh;  and  It  was  conceded  by  plain- 
tiff's counsel  that  the  highway  In  question 
was  excluded  by  tbe  description  in  plalnUlTa 
deed.  The  Y  was  constructed  by  defendant 
in  January,  1908,  under  a  permit  from  tbe 
common  council  of  Tecumseh  and  the  high- 
way commissioner,  but  without  the  consent 
of  plaintiff,  and  without  making  cmupensa- 
tlon  or  paying  damages  to  ber,  or  making  any 
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pxOTlslon  tbeiefor,  u  reaulred  the  stat- 
ute. Plaintiff  commenced  her  suit  during 
the  sommer  following  the  auutructton  of 
the  Y  track. 

The  principal  question  In  the  case  con- 
cei-nfi  the  measure  of  damages.  The  court 
charged  the  Jory,  in  accordance  with  plain- 
tiff's theory,  that  "she  would  be  entitled 
to  recover  the  difference  between  the  value 
of  the  premises  for  residence  purposes  be- 
fore the  railway  was  bnllt  and  the  value  of 
tbe  premises  for  residence  purposes  after  It 
was  built"  Defendant's  counsel  Insist  that 
this  was  manifest  error,  since  our  own  de- 
cisions have  settled  the  law  that  In  such  a 
case  as  that  at  bar  the  plaintiff  can  only  re- 
cover for  tbe  Impaired  rental  value  of  the 
premises  up  to  the  time  suit  is  brought,  cit- 
ing O.  R.  &  I.  B.  B.  T.  Heisel,  38  Mich.  62, 
31  Am.  Rep.  306;  O.  B.  &  I.  R.  R.  v.  Heisel, 
47  Micb.  883.  11  N.  W.  212;  Hoffman  T. 
F.  &  P.  M.  By.  Co.,  114  Mich.  316,  72  N.  W. 
167;  Phelps  v.  City  of  Detroit,  120  Mich. 
447.  79  N.  W.  640.  We  think  the  cases  cited 
are  distinguishable  from  the  case  at  bar. 
In  the  Heisel  Case  there  was  no  statutory 
provision  for  compensation  or  damages  at 
the  time  the  track  was  c^mstructed.  In  the 
Hoffman  Ca«e  the  track  was  conatnicted 
before  the  plaintiff  acquired  his  title  to 
tbe  lot  In  tbe  Phelps  Case  It  was  said: 
"But  counsel  for  defendant  contend  that 
the  action  Is  barred  by  the  statute  of  limita- 
tions Tbe  action  was  brought  to  recover 
for  injuries  sustained  by  the  maintenance 
of  the  bridge  during  the  period  of  3^  years 
previous  to  tbe  commencement  of  suit  The 
position  of  the  plaintiff  la  that  the  mainte- 
nance of  the  bridge  is  a  continuing  wrong 
or  nuisance,  and  that,  though  tbe  right  of 
recovery  for  the  original  erection  of  the 
bridge  baa  been  lost  by  the  lapse 'of  time, 
yet  tbe  right  to  recover  for  the  Injury  done 
during  the  last  six  years  remains.  On  the 
other  hand,  counsel  for  defendant  contend 
that  tbe  bridge  In  question  Is  a  permanent 
structure,  and  the  Injuiy  to  the  plaintiff,  if 
any — past,  present  and  future — was  ascer- 
tainable and  complete  as  soon  as  the  bridge 
was  completed."  In  the  Heisel  Case,  there- 
fore, there  was  no  statutory  provision  for 
compensation  or  damages;  in  the  Hoffman 
Case  the  right  of  action  for  the  original  con- 
struction of  the  railroad  had  never  been 
assigned  to  tbe  plaintiff;  and  In  the  Phdps 
Case  such  right  of  action  for  the  original 
construction  bad  been  barred  by  the  statute 
of  limitations. 

We  think  the  case  at  bar  Is  ruled  IQ^  Har- 
per T.  City  of  Detroit,  110  Ulch.  427,  68  N. 
W.  265.  That  was  a  proceeding  under  Act 
No.  92,  p.  96t  Pub.  Acts  18B3.  for  the  con- 
struction of  8  Tladnct  to  carry  a  street 
across  the  railroad  tracks  without  fixing  the 
damages  to  abutting  owners,  either  by  Judi- 
cial proceedings  or  by  compromise,  as  re- 
quired by  the  act  The  plalntllt  who  had 


tbe  right  of  action  for  tiie  original  eonstmc- 
tion  of  tbe  viaduct,  brought  nit  for  damages, 
and  the  proper  measure  thereof  came  un- 
der consideration.  Mr.  Justice  Montgomery, 
rendering  the  opinion  of  the  court,  says  up- 
on this  subject:  "A  question  was  raised  as 
to  whether  the  award  of  damages  should  be 
in  gross  or  should  only  be  for  the  damage 
which  has  already  accrued  to  the  use  of  the 
property.  The  statute  of  1883  contemplates 
that,  where  such  crossing  Is  made,  the  dam- 
ages shall  be  awarded  once  for  all  in  that 
proceeding,  and  we  think,  whatever  the  rule 
might  be  otherwise,  that,  where  an  action 
is  brought  to  recover  damages  for  failure  to 
comply  with  this  statute,  by  analogy  the 
rule  provided  by  statute  should  control." 
So  In  the  case  at  bar  the  statute  contem- 
plates that  where  a  railroad  is  constructed 
upon  a  highway,  the  damages  shall  be 
awarded  once  for  all,  and,  where  an  action 
is  brought  to  recover  damages  for  failure  to 
comply  with  the  statute  by  analogy,  the  rule 
provided  by  statute  should  prevail.  It  fa 
manifest,  however,  that  such  damages  should 
only  include  such  as  are  reasonably  perma- 
nent in  their  character,  and  these  can  only 
be  such  as  arise  from  the  proper  op^ation 
of  the  railroad  in  the  usual  way.  It  is  also 
clear  that  as  the  highway  was  excluded  by 
the  description  in  plalntifrs  deed,  she  can 
recover  no  damages  on  account  ot  any  Inter- 
est in  the  soil  thereof. 

Error  Is  assigned  upon  tbe  Instruction  ot 
the  court  that  in  determining  the  lessened 
value  of  plaintiCTs  premises  the  jury  *^hould 
take  Into  consideration  every  Inconvenience, 
annoyance,  and  discomforture  which  you 
find  was  occasioned  by  the  railroad  being 
built,  and  Its  being  operated  In  that  part  of 
the  highway  In  front  of  her  premises.  In 
determining  the  inconvenience,  annoyance, 
and  discomforture,  if  any,  you  will  consider 
the  noises,  such  as  blowing  of  whistles,  ring- 
ing bells,  pufllng  of  the  engine,  squeaking 
of  the  cars,  the  smok^  the  tdnders,  tbe  odor. 
If  any,  standing  ot  cars  on  the  track,  If  any, 
the  vibration  of  the  house  ocnsicmed  1^  the 
trains  passing  along  there  on  this  T,  the  in- 
Jury,  if  any,  to  the  rain  water,  tbe  baddng 
of  tbe  water  upon  her  premises,  If  any.  and 
the  restricted  enjoyment  of  tbe  ivemlses, 
such  as  sitting  on  the  porch  and  other 
places — these  and  any  other  IncouTanlence, 
annoyance,  en^  dlacunforture^  If  you  find 
they  are  such,  sball  be  taken  Into  cousidera- 
tkm  in  determining  tbe  damages  of  which 
I  have  spoken."  Several  oC  tbe  dements 
to  be  considered  nn&er  this  instructlm  would 
be  under  the  control  of  tbe  defendant,  and 
It  cannot  be  presumed  that  they  would  be 
permanent  in  their  charactw.  Such  dam- 
ages  would  not  be  indicated  by  the  statutory 
analogy,  and  are  inconsistent  with  tbe  award 
of  damages  in  gross.  For  any  unlawful 
interference  with  plaintiff's  personal  or  prop- 
erty rights,  not  eonqtensated  ifor  hr  tbe 
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award  of  damages  for  tbe  dlmlahed  ralae  of 
ber  premises,  die  would  still  hare  her  rem- 
edy. 

We  thlDk  the  court  orred  In  glrlng  t&ls 
iBstructiOD,  and  ft»  this  wror  the  Judgment 

Is  reversed. 

MOOBB,  O.  J.,  and  GRANT  and  OSTRAN- 
DEK,  JJ.,  concur.  lIcALVAY,  J.,  concurs 
In  tlie  result 


T UTILE  T.  BRISTOL  et  aL 
(Supreme  Court  ctf  Michigan.  Dec.  4,  190Ck) 
Fbauub,  Statittb  of— Intebbst  im  Lakdb— 

GonSTBTTOTION  OT  COKTSACT. 
A  Terbal  contract  between  complainant  aad 
defendant,  wherebj  the  latter  waa  to  advance 
maaej  towards  the  purchase  of  land  on  which 
the  former  held  an  option,  and  a  third  person 
was  to  be  procured  to  advance  the  balance  of  the 
purchase  price  and  to  take  title  until  complain- 
ant and  defendant  should  be  able  to  p^  for 
the  land,  at  which  time  title  was  to  be  deeded 
to  them.  It  belDc  understood  that  until  that 
time  tbej  should  be  the  equitable  owners  of 
the  land  purchased  and  the  umber  Uiereon,  and 
should  egually  bear  the  expenses  and  share  the 

E refits  of  cutting  the  timber  and  the  money  to 
B  received  tnnn  the  sale  of  the  laud.  It  thus 
being  contoaplated  tbat  complainant  should 
have  an  fnter«it  In  tbe  laud  itself,  was  an  agree- 
ment for  an  interest  in  land  within  the  statute 
of  frauds  (Comp.  Laws,  1897,  S  9009),  provid- 
ing that  no  interest  in  lands  idiall  be  create<L 
«cept  by  deed  or  conveyance  In  writing,  and 
could  not  be  enforced  by  complainant  against 
defendant. 

Appeal  from  Circuit  Court,  Ealkaaka  Coun- 
ty, In  Chancery ;  Frederick  W.  Mayne,  Judge. 

Suit  by  George  Tuttle  against  Bethel  Bris- 
tol and  another.  From  a  decree  for  com- 
plainant, defendants  appeal.  Beversed. 

Argued  before  McALV AT,  GRANT,  BLAIR, 
MONTQOMBRT,  and  HOOKER,  JJ. 

Co  re  11  &  Cross,  for  appellants.  Farm  O. 
Gilbert  and  J.  L  Boyd,  for  appellee. 

BLAIR,  J.  The  facts  of  this  ease  and  the 
legal  questions  arising  therefrom  are,  In  the 
main,  well  stated  by  the  circuit  Judge  In 
his  (qplnion  for  a  decree,  from  which  we 
quote,  as  follows: 

"Complainant  held  a  verbal  option  upon 
a  parcel  of  land  principally  valuable  for  the 
timber  thereon,  situated  In  Kalkaska  coun- 
ty. The  conslderatioii  in  the  option  was 
$4,000.  which  was  later  raised  to  $4,500. 
Complainant  was  a  land  and  timber  looker 
and  the  option  was  taken  to  enable  him  to 
find  a  purchaser.  Defendant  Bristol's  at- 
tention was  first  called  to  these  lands  and 
complainant's  option  at  Traverse  City,  and 
by  agreement  tfaey  went  to  the  premises  in 
company  with  Mr.  Moran  and  examined  the 
same,  with  the  result  that  they  concluded 
the  lands  were  desirable  at  the  price  named. 
It  was  agreed  between  them  that  defendant 
Bristol  was  to  advance  the  sum  of  $2,000, 
l>eiDg  ail  the  ready  money  he  then  had,  and, 
as  Tuttle  bad  no  ready  money,  that  the  title 
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of  the  real  estate  should  be  taken  In  tbt^ 
name  of  tbe  party  who  should  advance  tbe 
balance  of  the  purchase  price,  $2,000,  and 
that  the  land  should  be  sold  and  tbe  pro- 
ceeds of  the  entire  purcliase  price  be  paid, 
together  with  the  necessary  expense  of  cut- 
ting and  removing  tbe  timber,  If  tbe  lands 
were  not  sold  outright,  after  which  the 
"profits  arising  from  the  venture  were  to  be 
divided  equally,  share  and  share  alike.  The 
testimony  is  conflicting  as  to  whether  Tuttle 
or  Bristol  was  to  obtain  tbe  $2,500,  but  in 
view  of  all  the  testimony  and  the  acts  of  the 
parties,  I  consider  It  immaterial  which  party 
was  to  take  tbe  active  part  In  finding  the 
person  who  would  advance  the  money.  The 
land  was  to  be  deeded  to  the  party  who 
might  advance  the  money,  and  this  amount 
was  first  to  be  paid.  As  both  parties  con- 
sidered the  land  of  considerable  more  value 
than  the  sum  of  $2,500,  and  that  this  sum 
could  be  readily  met  by  them  by  taking  oCT 
and  selling  the  timber  and  bark,  in  case 
they  did  not  find  a  purchaser  for  fbe  land, 
the  question  as  to  who  would  be  personally 
responsible  for  the  $2,500  did  not  probably 
enter  very  largely  Into  their  consideration, 
at  least,  I  do  not  consider  It  a  controlling 
question.  Bristol  advanced  the  sum  of 
$2,000,  as  agreed  upon,  the  same  being  ad- 
vanced equally  for  the  benefit  of  Tuttle  and 
himself.  He  would  be,  therefore,  equally,  If 
not  more.  Interested  tban  Tuttle  In  finding 
a  person  to  advance  the  remainder  of  the 
purchase  price.  Later,  becoming  uneasy,  de- 
fendant Bristol  arranged  a  meeting  with 
the  owners  of  th^  land  at  Kalkaska,  without 
notice  to  Tuttle,  and  closed  up  the  deal,  de- 
fendant Bockes  being  substituted  for  com- 
plainant, but  without  the  knowledge  of  Tut- 
tle or  of  the  owners  of  the  land,  who  made 
the  conveyance  to  defendant  Bockes  suppos- 
ing that  Tuttle  was  the  real  party  In  Intwest 
with  Bristol,  and  that  defendant  Bockes  was 
advancing  the  money  as  a  loan  and  taking 
title  in  his  own  name  as  security  for  the 
money  advanced.  Defendant  Bockes  was  ful- 
ly advised  as  to  the  rights  of  the  complain- 
ant. Tuttle,  In  the  premises.  Defendants 
have  taken  off  and  sold  certain  of  the  timber 
from  these  lands.  Complainant  contends  he 
has  an  interest  In  the  profits,  if  any,  arising 
from  the  lumbering  operations,  by  reason  of 
his  option  and  agreement  with  defendant 
Bristol,  and  the  subsequent  payment  of  a 
part  of  the  purchase  price  by  Bristol  to  the 
owners  and  the  conveyance  by  them  to 
Bockes  of  the  land  in  compliance  with  the 
terms  of  his  option,  and  cites  Petrie  v.  Tor- 
rent, 88  Mich.  43,  49  N,  W.  1076,  among  other 
cases.  Defendants  claim  the  agreement  to 
be  for  the  sale  of  an  interest  In  lands  and 
within  the  provisions  of  the  following  stat- 
utes, and  therefore'  void,  viz. :  Comp.  Laws 
1897,  §S  8835,  9509.  The  facts  in  Petrie  v. 
Torrent,  88  Mich.  40,  49  N.  W.  1076,  and  100 
Mich.  117,  08  N.  W.  690,  59  N.  W.  941,  are 
very  similar,  and  the  reasons  apply  with 
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equal  force  to  the  case  at  bar;  while  tbe 
uncontradicted  facts  that  the  owners  of  the 
premises  recognized  their  option  to  Tuttle 
as  a  subsisting  obligation  and  received  the 
c<niBlderatlon  and  made  conveyance  to  Bockes 
as  a  security,  In  the  Interest  of  Tuttle.  un- 
dnvtandlng  and  Intending  to  discharge  that 
obligation,  and  that  Tuttle  had  no  knowledge 
or  notice  that  the  conveyance  was  made  un- 
til a  later  date,  when  he  immediately  pro- 
tested against  the  acts  ot  defendants,  furnish 
additional  reasons  why  the  atatntes  cited 
do  not  apply." 

We  add  to  the  above  statement  of  the  facts 
of  this  case  the  following:  The  verbal  op- 
tion covered  the  land  and  timber  of  three 
40'b,  but  the  timber  only  of  three  other  40*8. 
It  Is  apparent,  from  the  opinion  above  quoted, 
that  the  circuit  judge  regarded  the  contract 
between  the  parties  as  simply  a  proflt-sharlng 
agreement,  not  Involving  any  Interest  In 
lands.  We  do  not  think  the  pleadings  and 
proofs  sustain  such  a  construction  of  the 
agreement.  As  bearing  upon  this  qnestlon, 
we  quote  from  the  bill  of  complaint  and  from 
complainant's  testimony. 

Paragraphs  0.  6,  10,  12,  16,  21,  and  22  of 
the  bill  of  complaint,  aa  originally  filed, 
read,  as  follows: 

"(6)  That  Bethel  Bristol,  one  of  the  de- 
fendants hereinafter  named,  after  teaming 
that  your  orator  had  the  option  aforesaid. 
Informed  your  orator  that  he  would  with 
your  orator's  consent  become  a  party  there- 
to with  your  orator  and  that  In  consideration 
that  your  orator  would  permit  him  to  have 
an  Interest  In  said  option  and  In  the  lands 
and  timber  to  be  procured  thereunder  on 
advancing  the  sum  of  two  thousand  dollars 
($2,000)  as  part  of  the  purchase  price  of  the 
said  lands  and  timber  and  that  as  to  the 
remaining  two  thousand  five  hundred  dol- 
lars (12,500)  required  for  the  payment  of  the 
said  purchase  price,  the  said  Thomas  Moran 
and  John  Morrison  might  deed  the  said  lands 
and  timber  to  whomsoever  would  be  willing 
to  advance  the  sum  of  two  thousand  five 
hundred  dollars  ($2,500)  to  your  orator  and 
the  said  Bristol,  to  be  held  lu  trust,  by  the 
person  so  advancing  the  money  until  such 
time  as  your  orator  and  the  said  Bristol 
might  be  able  to  pay  for  the  same  under  an 
arrangement  to  be  made  between  your  orator 
*  and  the  said  Bristol  and  the  person  so  ad- 
vancing the  said  money;  It  being  expressly 
understood  that  your  orator  and  the  said 
Bristol  should  become  the  equitable  owners 
of  the  said  lands  and  timber  and  should 
equally  bear  In  share  the  cost  and  expenses 
of  conducting  the  business  of  cutting  down 
and  taking  away  the  timber  therefrom,  and 
after  the  payment  of  the  costs  and  expenses 
so  Incurred  should  equally  share  the  profits 
that  arise  from  the  business  as  well  as  the 
money  to  be  received  In  any  way  from  the 
sale  of  the  lands  so  to  be  owned  by  them. 

"(6)  And  It  was  expressly  understood  be- 
tween your  orator  and  the  said  Bristol  that 


upon  the  payment  to  the  party  to  whom  said 
landa  might  be  deeded  of  the  said  sum  of 
two  thousand  Ave  hundred  dollars  ($2,500) 
and  that  the  party  so  holding  the  lands 
should  deed  the  said  lands  to  your  orator 
and  the  said  Bristol." 

"(10)  That  the  said  Thomas  Uoran  and 
John  Morrison  did  not  on  or  before  the  21st 
day  of  March,  1002,  have  any  notice  to  the 
effect  that  your  orator  bad  In  any  way  re- 
Unqnlahed  his  right  to  the  said  lands  and 
ttmbor  under  the  said  option.  On  the  con- 
trary, on  Informatlou  and  belief,  your  orator 
chaises  that  the  said  Thomas  Moran  and 
John  Morrison  In  all  their  acting  and  doings 
in  the  premlaea  believed  that  they  were 
dealing  with  your  orator  and  that  whatever 
their  dealings  were  with  Bethel  Bristol  and 
William  H.  Bockea,  that  sncb  dealings  on 
their  part  were  intended  to  be  ftnr  the  benefit 
of  your  orator." 

"(12)  And  7onr  orator  all^^  that  vpmt 
Information  and  belM  that  only  the  snm  of 
two  thousand  dollars  ($2,00(9  was  paid  the 
said  Bristol  to  the  said  Thomas  Moran  and 
John  Morrla(Hi  acccsited  the  sune  with  the 
belief  and  onderstandlng  that  yonr  orator 
and  the  said  Bethel  Brlsbrf  were  equally  en- 
titled to  the  ben^t  of  the  said  optlcm  and 
were  to  become  equal  equitable  co-owners 
of  the  said  land  and  timber." 

"(16)  Yonr  orator  bas  required  the  said 
Bethel  Bristol  to  oiter  Into  a  formal  agree- 
ment In  writing  that  yonr  wator  embodying 
the  substance  of  the  agreement  made  with 
your  orator  relative  to  the  said  lands  upon 
the  said  2lBt  day  of  March.  190Z.  but  tne 
said  Bethel  Bristol  entlr^  ignores  your 
orator  in  the  premises,  and  still  insists  tliat 
your  orator  has  no  rights  in  the  matter 
which  he  is  bound  In  any  way  to  recognise." 

"(21)  Your  orfttov  further  shows  that  he  Is 
without  remedy  except  In  a  court  ot  equity 
and  that  the  said  Bethel  Bristol  should  be 
decreed  to  be  a  co-owner  with  yonr  orator 
In  the  lands  and  timber  aforesaid,  and  if  not 
decreed  to  be  such  owner,  thai  tts»  saM 
Bethel  Bristol  sbonld  be  decreed  to  taavp 
parted  with  bis  intmst  In  the  said  lands 
and  timber  to  the  said  muiam  H.  Boidteo, 
and  that  your  orator  sbonld  be  decreed  to  be 
a  oo-own»-  of  the  said  lands  and  timber  witb 
the  said  William  H.  Bockes. 

"(22)  In  consideration  of  the  premises 
your  orator  respectfully  asks  the  aid  of  the 
court  In  the  premises  and  prays  relief,  as 
follows : 

"(a)  That  upon  the  filing  of  this  bill  of 
complaint  a  temporary  preliminary  writ  of 
Injunction  issued  out  of  and  under  the  seal 
of  this  court  to  be  directed  to  the  said 
Bethel  Bristol  and  William  H.  Bockes.  and 
to  their  agents,  servants,  and  attorneys,  com- 
manding tbem  and  each  of  them  to  desist 
and  refrain  from  cutting  any  timber  hereto- 
fore cut  and  now  lying  upon  the  said  lands 
until  the  further  wder  of  the  court,  and  that 
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npon  the  final  bearing  thereof  the  said  writ 
of  lojnncdon  should  be  made  pecpetnal. 

"(b)  That  the  said  Betbel  Bristol  be  de- 
creed to  be  a  co-owner  of  the  eald  lands  and 
timber  with  Tom  oratw  subject  to  the  right 
of  tin  said  William  H.  Bockes,  to  hold  the 
said  lands  and  timber  In  trust  under  his  said 
deed  of  conTeTance,  or  it  the  oonrt  shall  bold 
tbat  the  said  Bethel  Bristol  has  parted  with 
bis  Interest  in  the  said  lands  and  timber  unto 
the  said  William  H,  Bodket,  and  that  your 
orator  be  decreed  to  be  a  co-owner  of  the 
8^  lands  and  timber  wMii  the  said  WiUl&m 
H.  BoAes,  subject  to  ttw  righto  vt  ttie  said 
Bockes  vnder  bis  said  deed  of  trust,  and  snb- 
ject  to  the  repayment  to  the  said  Bethel 
Bristol  of  all  moneys  which  be  may  have  ad- 
vanced toward  the  purchase  iirlce  of  the  said 
lands  and  timber. 

**(^  And  that  your  orator  may  have  such 
other  and  furtiier  relief  In  the  premises  as 
may  be  agreeable  to  equity  and  good  con- 
science.** 

Hie  bill  of  complaint  was  amended  upon 
the  bearing,  but  we  do  not  deem  it  Important 
to  set  out  tiie  amendmrats.  The  complain- 
ant testlfled,  wpmx  cross-examination,  as  fol- 
lows: 

"Q.  To  whom  did  yon  go  when  you  thought 
about  commencing  suit  In  this  case?  A.  To 
Mr.  Boyd.  Q.  Did  you  teU  him  what  the 
ai^eement,  the  arraug^ent  was  to  regard 
to  the  land  and  timbarf  A.  I  stoted  the 
taetM  to  him.  Q.  And  you  stated  them  to 
blm  u  tbey  were  end  as  the  contract  was? 
A.  Tea,  sir.  Q.  And  he  drafted  the  bill  of 
complaint  to  tills  case?  A.  I  beHere  so.  Q. 
Then  yon  afterwards  signed  and  swore  to 
the  bill  of  complaint  setting  out  tbe  f^ree- 
ment,  did  yon?  A.  Tea,  sir.  Q.  Did  you 
read  it  over?  A.  I  think  Mr.  Boyd  read  It 
to  m&  Q.  So  you  understood  what  It  was? 
A.  Tea,  sir.  Q.  Welt,  did  that  bill  of  com- 
platot  at  that  time  express  the  contract  and 
^reemoit  as  yon  underatood  It?  A.  I  be- 
Here  bo.  Q.  At  toat  time?  A.  Tes,  sir. 
(H»e  connsel  read  paragraph  0  of  the  bill.) 
Q.  Now  that  was  the  arrangement,  was  it? 
A.  Tes,  sir.  Q.  That  upon  payment  of  toe 
money  back  to  the  man  from  whom  It  was 
borrowed,  that  the  land  should  be  deeded 
to  the  tw;o  of  you  jointly?  A.  Tes,  sir.  Q. 
That  Is  what  yon  understood  tbe  agreement 
to  have  been  now,  at  this  time?  A.  Tes,  sir. 
Q.  Bo  you  were  to  luve  a  half  totereet  in 
tbe  land  as  well  as  In  toe  timber?  A.  Yes, 
sir.  Q.  That  was  your  understanding  of 
tbe  agreement?  A.  Tes,  sir.  Q.  And  that  Is 
what  yon  understand  now,  is  it?  A.  Tes, 
sir.  Q.  Tbat  you  were  not  only  to  share 
In  toe  proflta  arising  fMm  the  timber,  but 
you  should  also  own  a  balf  toterest  to 
the  land?  A.  Tes,  sir.  Q.  Then  yon  under- 
stood, did  you.  toat  under  tols  arrangement 
with  ICr.  Bristol  that  yon  were  to  buy  a 
balf  toterest  to  toe  land  and  timbor?  A. 
No,  It  was  understood  that  he  was  to  buy 
It  and  put  up  bis  money  against  my  thne 


and  (^on.  Q.  And  tbat  you  would  hare 
a  half  toterest  to  the  land  and  timber?  A. 
Tes,  sir.  Q.  In  your  bill  of  cranplalnt  you 
ask  that  toe  said  Betbel  Bristol  be  decreed 
to  be  a  co-ownor  of  said  land  and  timbo^  wlto 
you,  subject  to  the  right  of  said  William 
Bockes,  who  holds  the  land  and  timber  to 
trust  under  his  said  deed  of  conveyance,  toat 
Is  what  you  understood  was  toe  arrange 
mmt,  was  It  not?  I  read  ttom  toe  orlgfnal 
bill.  Hr.  Gilbert:  Well,  toat  matter  baa 
been  amended,  and  that  question  Is  not  treat- 
ing toe  wltoeu  fairly.  Court:  I  inresnme  it 
would  hare  toe  ^ect  of  an  admission  any- 
way; being  sworn  to,  if  It  has  toat  effect 
Hr.  Gilbert:  I  dimt  so  understand  it  It 
is  simply  a  matter  of  pleading  and  to?  prayor 
for  relief,  not  prepared  by  the  man  himself. 
Court:  I  understand  toat  to  toe  prayer  for 
relief  it  could  be  recelTed  as  on  admission, 
at  least  toe  same  aa  If  made  for  a  third  per- 
son. Mr.  Gilbert:  I  suppose  toe  amendment 
was  made  for  some  salutary  purpose.  Court: 
I  understand  toe  amendmenta  were  made  to 
tola  case  for  toe  purpose  of  obtaining  differ- 
ent relief  from  toat  first  prayed  tor,  and 
not  for  the  purpose  of  changing  toe  facts. 
Mr,  Gilbert:  They  do  not  diange  toe  facts, 
we  want  simply  toe  relief  the  facta  would 
warrant  Court:  That  Is  true,  simply  a 
broadentog  of  the  bill.  Q.  By  Mr.  Cross: 
Now,  I  will  read  you  the  twuity-flrst  para- 
grai^  of  the  bill.  It  has  not  been  amended. 
(Reads  It)  Did  you  understand  any  such 
thing  as  that  wltaess?  A.  Well,  I  dent  re- 
member seeing  that  paragraph  before,  but 
toen,  I  toink,  as  far  as  I  am  concerned,  I 
iiave  made  It  as  plain  as  I  could  toat  I  was 
to  have  a  half  Interest 'to  toese  lands  and 
timber.  Q.  And  toat  as  soon  as  tols  money 
was  paid  badk  to  whoever  loaned  It 
then  the  land  should  be  deeded  to  you  aa 
an  equal  undivided  Interest?  A.  Tea,  sir. 
Court:  Did  you  understand  that,  from  the 
gross  recelpto  obtained  from  toe  sale  of  the 
timber,  when  aold,  that  toere  was  to  be  de- 
ducted flrom  It  $2,600,  and  toe  toterest  on 
it  whatever  tbat  might  be^  and  toe  balancv 
divided  between  you,  toat  is,  after  taking 
out  the  otoer  expemes.  toe  proflta  were  to 
be  divided  between  you?  A.  Tea,  sir,  divided 
equally.  Q.  Well,  did  you  understand  toat 
toe  $2,600  was  to  be  deducted  before  any 
proflta  were  to  be  divided?  A.  Tes,  sir.  It 
was  understood  toat  the  purchase  price  was 
to  be  paid  and  then,  after  toat  why  the 
profit  was  to  be  divided.  Court:  As  I  un- 
derstand then,  toe  entire  f4JS0O,  toe  purchase 
prtce,  was  to  be  deducted  from  toe  gross  re- 
celpta  of  toe  timber  as  part  of  the  expenses, 
and  the  remainder.  If  any,  after  that  end 
toe  paying  of  oVier  expenses  was  to  be  con- 
sidered OS  net  proflta  and  divided  equally 
betwera  you?  A.  Tes.  air.  It  was  considered 
that  be  was  to  be  credited  wlto  $4,600,  tbe 
amount  put  Into  thla  timber  and  toe  profits 
divided.  Court:  That  Is  all  I  care  to  ask. 
Q.  Now,  this  agreement  between  you  and 
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Bristol  In  regard  to  thla  was  all  a  verbal 
agreement?  A.  Tea,  sir,  do  writings  at  all. 
Q.  Then  you  claim  that  under  your  arrange- 
ment you  bad  Just  ai  much  Interest  in  that 
land  as  Mr.  Bristol?  A.  Yes,  sir.  Q.  That 
yoQ  should  own  a  half  Interest  In  It  when 
you  got  through?  A.  The  profits  were  to  be 
divided.  Q.  Well,  you. were  to  have  the  land 
too,  were  you,  both  of  you?  A.  Well,  that 
would  be  part  of  the  profits." 

The  serious  and  practically  the  only  ques- 
tion for  our  consideration  is  whether  the 
court  was  correct  In  his  opinion  that  the 
facts  of  this  case  brii^  It  within  the  principle 
of  Petrle  v.  Torrent,  88  Mich.  45,  49  N.  W. 
1076,  and  100  Mich.  117,  68  N.  W.  690,  59  N. 
W.  941,  and  the  additional  cases  relied  upon 
by  coDlplalnant's  counsel.  Davis  v.  Gerber, 
69  Mich.  246,  37  N.  W.  281 ;  Carr  T.  Leavltt. 
54  Mich.  541,  20  N.  W.  578.  In  Carr  v. 
Leavltt,  defendant  employed  the  plaintiff  as 
his  agent  with  reference  to  the  purchase  and 
management  of  certain  lands  for  the  defend- 
ant, and  agreed  to  pay  him  for  his  services 
In  obtaining  the  lands  one  half  the  profits  of 
A  subsequent  sale  thereof.  Mr.  Justice 
Cooley.  giving  the  opinion  of  the  court,  said: 
"If  the  contract  the  plaintiff  relied  upon  was 
within  the  statute,  it  must  have  been  because 
It  contemplated  a  purchase  and  then  a  sale 
of  certain  lands.  But  the  plaintiff  was  to 
be  neither  purchaser  nor  seller  and  the  con- 
tract did  not  contemplate  that  In  any  con- 
tingency an  Interest  In  the  land  was  to  be 
conveyed  to  or  vested  in  him."  In  Davis 
V.  Gerber,  likewise,  the  contract  did  not  con- 
template that  in  any  contingency  an  interest 
in  the  land  was  to  be  conveyed  to  or  vested 
in  the  plaintiff,  but  he  was  acting  as  agent 
for  the  defendant,  who  was  to  pay  him  for 
bis  services  by  dividing  the  profits  on  a  sub- 
sequent sale  of  the  lands. 

In  Petrle  v.  Torrent,  88  Mich.  43,  49  N.  W. 
t076»  Mr,  Justice  Long,  speaking  for  the 
court,  states  the  relations  of  the  parties,  as 
follows:  "What  are  the  relations  between 
these  parties  under  the  claim  made  by  the 
bill?  The  complainant  held  options  upon 
these  properties,  under  which  he  had  the 
right  to  purchase  them  within  a  given  time, 
or  to  find  a  purchaser  therefor.  He  communi- 
cated this  fact  to  the  defendant,  who  agreed 
to  pay  one-half  the  expense  to  investigate 
the  timber,  and,  if  the  investigation  was  sat- 
isfactory, to  furnish  the  money  to  purchase 
the  aiUre  property.  If  the  purchase  was 
BO  made,  then  he  agreed  to  give  to  the  com- 
plainant one-third  of  the  net  profits  result- 
ing therefrom.  In  consideration  of  this 
agreement  and  undertaking  on  the  part  of 
the  defendant,  the  complainant  was  to  pay 
one-half  of  the  expense  of  the  Investigation 
of  the  timber,  and,  if  the  Investigation  proved 
satlafactory  to  the  defendant,  then  to  give 
him  tbe  opportunity  to  make  the  purchase, 
and  to  contribute  his  services  in  carrying 
out  tbe  transaction.  It  Is  alleged  that  the 
agreement  thus  made  was  carried  out,  and 


the  purchase  made,  but  that  defendant  re- 
fases  to  account  for  the  profits  accruing 
therefrom.  Tbe  complainant  trusted  the 
whole  matter  to  the  defendant  He  had 
looked  the  scheme  over  (or  the  purchase  of 
tbe  properties,  and  believed  that  tliere  was 
a  large  profit  In  it  He  procured  from  Han- 
nah, Lay  &  Co.  the  right  to  purchase,  and 
let  tbe  defendant  into  the  scheme.  He 
worked  It  np,  assisted  tbe  defendant  to  make 
tbe  purchase,  and  permitted  him  to  take  the 
whole  properties  in  his  own  name,  In  reliance 
upon  his  agreement  to  account  to  him  for 
one-third  of  the  net  profits.  From  these 
facts  it  appears  that  tlte  defendant  accepted 
the  trust  and  agreed  to  carry  out  the  terms 
and  conditions  of  the  agreement"  After 
quoting  from  Carr  t.  Leavltt  the  court  say 
(page  61  of  88  Mich.,  page  1082  of  49  N.  W.>: 
**In  the  present  case  there  Is  no  claim  upon 
the  part  of  the  complainant  that  he  was 
ever  to  acquire  any  Interest  in  these  lands 
or  properties.  The  title  was  to  be  taken  In 
tbe  name  of  tbe  defendant  &nd  the  only  in- 
terest which  the  complainant  had  or  claimed 
to  have  was  the  profits  arising  from  their 
sale.  It  is  true  that  the  lands  which  the 
Smith  Lumber  Company  Is  now  lumbering 
represent  In  tbe  bands  of  defendant  who 
holds  the  legal  title,  a  portion  of  the  profits 
arising  from  the  contract  between  the  par- 
ties; but,  under  the  arrangement  between 
them,  these  lands  were  to  be  lumbered,  and 
the  profits  arising  therefrom  to  be  appor- 
tioned, one-third  to  the  complainant  The 
defendant  denies  tliat  complainant  has  any 
Interest  therein." 

In  tbe  ease  before  tb,  it  is  clear,  from  tbe 
allegations  of  his  bill  of  complaint  and  from 
his  ovm  testimony,  that  tbe  complainant  was 
to  hare  an  Interest  in  tbe  lands,  which  were 
tbe  subject  of  the  contract  conveyed  to  him 
and  vested  In  him.  Whatever  interest  Bris- 
tol acquired,  complainant  was  to  acquire,  and 
It  will  hardly  be  contended  that  Bristol  was 
not  to  acquire  any  Interest  in  lands.  The 
agreement  therefore,  was  for  an  interest 
in  lands  vrtthln  the  statate  <ii  frauds  and 
unenforceable. 

A  decree  will  be  entered,  dismlasliv  the 
Mil  Of  complaint  with  costs  to  defendant 


JAOQCBTH  T.  BENZIE  OIROUIT  JUDGE. 
(Supreme  Court  of  Michigan.  Dae.  4, 190&) 

L  Affbai^— JuuBDionoH— JmiSDicnoN  <a 

LowBB  Court. 
The  circuit  court  acqatres  no  jurisdiction 
by  an  appeal  from  the  probate  court,  whera 
the  latter  court  had  no  jnrisdletiOD  to  make 
the  order  appealed  from. 

[Bd.  Note. — For  cases  In  point,  ms  2; 
Gent  EMg.  Appeal  and  Error,  IS  &!,  82.] 

2.  Insaiib  Pebsonb  —  Guaxdumbhip  —  Pm- 
TioN  TO  Reuovi  QuuDZAn-^uazsDxcnoif 
TO  Kntebtain. 

Where  a  guardian  was  apptrinted  f6r  an 
alleged  Incmnp^ent  and  sodi  fnconqwCent  took 
no  appeal  from  tbe  order  of  appointment,  the 
probata  court  had  no  juriadieUoB  to  review 
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sach  order  bj  entertaining  a  i>etltIon  filed  by 
the  iDcomt>etent  for  the  remoral  and  dlecharee 
ct  the  niardian  befort  the  expiration  of  the 
7Mr  wiuiin  which  u  appeal  idisht  have  been 
taken  from  the  order  appointlnc  the  guardian. 

llazidamiu  prooeedinga  bf  Saiiqwon  P. 
Jacqoeth  against  the  Benaie  drcait  judge. 
Writ  denied. 

lAulaell  &  Nerlns,  for  rdattv.  John  W. 
Wilson,  for  respondent 

PER  GUItlAM.  Relator  was  declared  by 
the  probate  court  of  Benzie  countyt  August 
1,  1901,  to  be  an  Incompetent  peVaon,  and 
a  guardian  of  bis  person  and  property  was 
appointed.  Afterwards,  on  April  17,  1905, 
be  filed  a  petition  In  said  court  praying 
tor  the  removal  and  discbarge  of  said  guard- 
ian, for  the  reason,  among  others  given,  that 
he  was  not  mentally  InoMQpetent.  Upon 
his  petition  an  order  of  hearing  was  made, 
and  a  hearing  bad  May  23,  1905 ;  all  parties 
Interested  appearing  personally  or  by  attor- 
ney. Upon  this  bearing  the  probate  Judge 
made  an  order  denying  the  petition  and 
determining  that  petitioner  was  an  Incom- 
petent person.  From  this  order  and  deter- 
miaatlon  petitioner  appealed,  June  21,  1905, 
to  the  circuit  court  of  Benzie  county.  No- 
tice of  this  appeal  was  duly  served  on  all 
Interested  parties  as  directed  by  an  order 
of  said  probate  court  This  appeal  coming 
on  to  be  heard  Aoguat  24,  1905,  in  the  cir- 
cuit court,  objection  was  made  by  the  attor- 
ney for  the  appellees  to  the  introduction 
of  any  evidence  in  the  case,  for  the  reason 
that  the  petition  filed  in  probate  court,  upon 
which  the  hearing  was  had  and  the  order 
appealed  from  made,  gave  that  court  no 
jurisdiction,  and  therefore  the  clrcalt  court 
bad  no  jurisdiction  to  hear  the  appeal.  This 
objection  was  sustained,  and  the  following 
ordw  denying  the  appeal  was  entered :  **TIila 
matter  came  on  to  be  heard  In  open  court, 
and  on  motion  of  d^endants'  counsel  the 
petition  herein  was  denied,  and  plaintlCT  giv- 
en 80  days  In  which  to  settle  a  bill  of  ex- 
ceptions by  filing  a  bond  of  $200  within 
20  days,  to  be  approved  by  the  clerk  of 
said  court."  A  motion  was  made  to  set 
aside  said  order  and  to  reinstate  and  hear 
the  said  appeal,  which  was  denied.  Relator 
then  applied  to  this  court  for  a  mandamus 
to  compel  the  circuit  Judge  to  vacate  said 
order,  reinstate  the  appeal,  and  hear  the 
same. 

If  the  probate  court  bad  no  jurisdiction 
td  bear  the  petition  and  make  the  order 
appealed  from,  the  circuit  court  would  not 
acquire  Jurisdiction  by  reason  of  the  appeal. 
No  appeal  was  taken  from  the  original  order 
declaring  relator  incompetent  and  appointing 
the  guardian  of  bis  person  and  property. 
The  petition  which  the  probate  court  heard 
and  denied,  and  from  which  this  appeal 
was  taken,  alleges  the  appointment  of  the 
guardian,  and  that  he  Is  proceeding  in  chan- 
cery to  set  aside  a  certain  deed  made  by 
relator  and  Is  making  him  useless  expense 


and  greatly  annoying  him ;  tbat  relator  is 
mentally  competent;  that  the  guardian  was 
appointed  upon  the  theory  that  he  was  men- 
tally Incompetent;  that  he  had  no  oppor- 
tunity to  be  heard  at  the  time  said  guardian 
was  appointed;  that  there  was  no  need  for 
such  appointment,  and  the  same  was  a  use- 
less proceeding  and  contrary  to  his  rights. 
Be  therefore  prays  that  said  guardian  may 
be  removed.  The  clear  meaning  of  the  peti- 
tion is  that  relator  was  at  the  time  the 
guardian  was  a[qpolnted,  and  continues  to  be, 
mentally  competent ;  that  the  whole  proceed- 
ing was  a  fraud  upon  the  probate  court  and 
upon  relator.  There  is  no  claim  made  that 
the  probate  court  acted  without  Jurisdiction. 
Relator  claims  that  the  probate  Judge  Inti- 
mated to  him  that  DO  guardian  would  be 
appointed,  and  that  he  was  not  represonted 
by  counsel  The  record  before  us  shows  that 
the  guardian  was  appointed  August  1,  1904 ; 
that  relator  learned  the  legal  effect  of  this 
appointment  Decembor  23,  1904,  and  ,.filed 
his  petition  to  have  the  guardian  removed 
April  18,  1905,  all  within  the  year  provided 
by  statute  In  which  an  appeal,  on  cause 
shown,  to  the  circuit  court  might  have  been 
taken.  By  his  petition  to  the  probate  court 
he  in  effect  asked  that  court  for  a  rehearing 
of  the  case  and  a  reversal  of  the  order  made. 
This  the  probate  court  bad  no  jurisdiction 
to  do,  although  a  bearing  was  in  fact  had, 
and  relator  was  again  adjudged  Incompetent. 
A  review  of  the  order  first  made  could  only 
be  had  on  an  appeal  therefrom  as  provided 
by  statute.  The  circuit  Judge  was  correct 
in  refusing  to  hear  the  case  for  want  of 
jurisdiction. 
The  writ  la  denied. 


BIALY  V.  KRAUSB. 
(Supreme  Court  of  Michigan.   Dec.  4,  1905.) 

1.  Sales— AoTion  foe  Pkice— iNsraucrion^ 
Issues. 

Where,  in  an  action  for  the  price  of  a 
machine,  there  was  a  conflict  in  the  evidence 
as  to  whether  the  sale  was  at  the  buyer's  own 
risk  or  subject  to  the  condition  that  the  machine 
should  work  to  the  satisfaction  of  the  buyer, 
inatructiona  that  if  the  machine  was  sold  on 
the  condition  that  it  should  be  satisfactory  to 
the  buyer  the  seller  could  not  recover  unless  the 
buyer  was  satisfied  with  it,  and  if  it  was  sold 
at  the  buyer's  risk  &^  seller  was  entitled  to 
recover,  properly  submitted  the  issues  Involved. 

2.  Sau£  — Obdebs  Foa  Goods— Approval  of 
Sei-leb. 

Where  an  agent  engaged  in  soliciting  orders 
for  agricultural  implements  signed  a  buyer's 
name  to  an  order  for  a  machine,  and  the  signing 
was  made  without  the  request  of  the  buyer,  and 
the  order  was  not  signed  by  the  agent  or  hla 
principal,  the  order  was  subject  to  the  approval 
of  the  principaL 

3.  WlTRESSU  —  IKPXAOHURT— IlflCATEBIAL 

Matters. 

It  is  not  error  to  exclude  evidence  tending 
to  Impeach  a  witness  on  an  unimportant  point, 
which  oould  not  itave  had  a  material  bearing 
on  the  issue. 

[Ed.  Note^For  cases  In  point,  see  voL  50^ 
Cent.  Dig.  Witnesses.  |  1278.T 
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Error  to  Olrcalt  Court,  Bay  Ooonty;  Theo- 
dore F.  Shepard,  Judge. 

Action  by  Robert  C.  Blaly  against  Ernest 
Krause.  There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

Plaintiff  Is  a  dealer  In  hardware  and  agri- 
cultural implements  In  Bay  City;  defendant, 
a  farmer,  living  a  few  mtlea  distant.  Plain- 
tiff had  an  agent  named  Laets,  who  vent 
among  the  farmers  aoUclttug  orders,  amoi^ 
whom  was  the  defendant  Mr.  LaebE  had  a 
catalogue,  In  which  was  a  cut  or  picture  of 
an  implement  known  as  "No.  76  Iron  Age 
CuItlTator."  Plaintiff  did  not  keep  these  culti- 
vators in  stock,  and  had  never  dealt  in  them, 
although  he  was  the  agent  for  the  party  who 
manufactured  that  implouent  among  others. 
There  was  considerable  conversation  between 
Mr.  Laebs  and  the  defendant  upon  which  they 
did  not  agree.  Mr.  Laets  tiad  a  printed  order 
book  in  which  he  took  orders  which  he  re- 
ported to  the  plaintiff.  Hr.  Laetz  reported 
to  plaintlfl  the  following  order:  "$36.00 
Bay  City,  Mich.  Feb.  12,  1903.  No.  282.  I 
hereby  order  and  purdiase  of  R.  C.  Bialy  one 
No.  76  Iron  Age  cultivator  If  satisfactory,  if 
not  won't  take,  ft>r  wlilch  I  agree  to  pay  as 
follows:  The  express  condition  of  the  sale 
and  purchase  of  this  cultivator  for  which 
this  note  Is  given  is  such  that  the  title,  owner- 
ship, or  possession  does  not  pass  from  said 
B.  O.  Blaly  until  this  note  with  interest  is 
paid  In  full,  and  the  said  R.  C  Blaly  has 
full  power  to  declare  this  note  due,  and  take 
possession  of  said  property  above  mentioned, 
at  any  time  that  he  may  deem  this  note  in- 
secure, even  before  maturity  of  the  same. 
E.  Eranae."  This  document  was  printed,  ex- 
cept the  date,  the  figures  "$35.00"  and  "one 
No.  75  Iron  Age  cultivator  If  satisfactory,  if 
not  wont  take."  These  were  written  In  by 
Mr.  LaetE.  Defendant  did  not  sign  this  pa- 
per. Mr.  Laetz  put  his  name  to  It,  gave  de- 
fendant one,  and  turned  In  the  other  to  plain- 
tiff. Defendant  testified  that  he  did  not 
sign  the  order,  that  he  did  not  ask  Mr.  leetz 
to  sign  it,  and  that  he  did  not  know  that  Mr. 
Laetz  had  signed  It  until  the  paper  was  hand- 
ed to  him.  Plaintiff  testified  that  he  knew 
nothing  about  the  cultivator,  had  never  dealt 
in  it,  and  refused  to  accept  the  order  and 
send  to  the  manufacturer  for  the  implement 
He  did  not,  however,  notify  the  defendant 
Tliree  or  four  weeks  after  the  defendant  went 
to  the  plaintiff's  store  and  there  bad  a  con- 
versation about  the  matter.  Plaintiff's  claim, 
supported  by  his  own  testimony  and  of  Mr. 
Laetz,  Is  that  he  informed  defendant  that  he 
would  not  order  the  Implement  of  the  manu- 
facturer upon  the  terms  proposed  In  the  pa- 
per returned  to  him  by  Mr.  Laetz;  that  If  de- 
fendant desired  the  Implement,  he  would  or- 
der it  for  tilm,  but  It  must  be  at  his  own  risk, 
and  that  defendant  agreed  to  these  terms; 
tliat  he  then  ordered  the  implement;  that  It 
did  not  come  aa  soon  as  expected;  that,  when 
It  did  come,  he  told  defendant  he  was  not 
compelled  to  take  It  on  account  of  the  delay; 


and  that,  If  he  did  not  wish  it,  he  would  re- 
turn it  to  the  maunf acturer.  bnt  that  defend- 
ant said  he  would  take  it  and  It  was  delivered 
to  him.  Defendant's  claim  Is  that  the  terms 
contained  in  the  above-mentioned  paper  was 
the  contract  and  the  only  one  which  he 
made  with  the  plaintiff;  that  Mr.  Laetz  camo 
out  to  his. farm  to  assist  in  a  trial  of  the 
cultivator;  that  it  did  not  work  to  defend- 
ant's satisfaction;  and  that  he  told  Mr.  Laetz 
to  take  it  away  if  that  was  the  beet  It  wouI£ 
do.  Defendant  did  not  return  the  implem^it, 
and  It  regains  In  hia  possession.  The  case 
was  submitted  to  a  jury  upon  the  two  theo- 
ries, and  the  jury  ftmnd  a  verdict  toe  fbe 
plaintiff. 

Argued  before  McALVAT,  GRANT,  BLAIR, 
MOMTGOMBRT,  and  HOOKER.  JJ. 

Pierce  &  EInnane,  for  appellant  Jolm 
L  Stoddard,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  L  In 
the  first  part  of  his  Instruction  the  court  In- 
structed the  jury:  "If  that  machine  was  sold 
to  the  defendant  to  be  satisfactory,  if  that 
machine  was  sold  to  defendant  and  guaran- 
tied to  be  satisfactory  to  him,  the  plaintiff 
would  have  to  show  that  the  defendant  was 
satisfied  with  the  machine,  and  It  leaves  the 
entire  control  and  determination  of  the  whole 
matter  with  the  defendant  The  plaintiff 
would  bare  no  standing  at  all,  unless  the  de- 
fendant would  determine  that  tlie  machine, 
was  just  what  he  wanted  and  all  he  wanted 
and  perfectly  satisfactory  in  every  way,  and 
in  such  case  only  could  be  be  held  for  It" 
At  the  very  dose  of  his  Instruction  he  said: 
"If,  on  tlie  contrary,  yon  should  determine 
that  the  order  that  was  taken  by  the  agent 
was  approved  by  Mr.  Blaly  and  the  machine 
sold  under  the  conditions  therein  stated,  then 
the  plaintiff  cannot  recover."  Error  is  as- 
signed upon  the  Instruction  that  **the  order, 
of  course,  was  subject  to  the  approval  and 
confirmation  of  the  plaintiff,  or.  If  be  refused 
to  approve  It  or  to  act  upon  It  that  would  be 
the  end  of  It"  and,  further,  that  "the  defend- 
ant did  not  sign  the  order,  and  all  the  order 
amounts  to  is  simply  a  memorandimi  of  that 
talk  that  was  between  the  agoit  and  the 
defendant"  and  that  the  order  was  admis- 
sible to  fix  and  determine  the  telk  or  under- 
standing between  them.  Defendant  Insists 
that  the  order  was  a  binding  contract  We 
think  this  position  cannot  be  maintained. 
Defendant  did  not  sign  the  contract  and  did 
not  ask  the  agent  to  sign  It  It  was  not  sign- 
ed by  plaintiff  or  hia  agent  It  can  -be  con- 
atrued  In  no  other  light  than  that  of  an 
order  subject  to  the  approval  of  the  plain- 
tiff. Under  his  theory  of  the  case,  and  the 
theory  submitted  to  the  Jury,  he  did  not  ac- 
cept It,  and  so  notified  the  defendant.  This 
point  Is  ruled  by  Bronson  v.  Herbert  96  Mich. 
478,  55  N.  W.  359. 

2.  Complaint  Is  made  that  the  charge  of 
the  court  as  a  whole  was  argumentetlve  and 
unfair  to  the  defendant   We  think  it  la  not 
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cubject  to  this  complaint.  The  two  theories 
wen  stated  to  the  jurjt  and  wa  think  that 
the  charge  as  a  whole  was  a  correct  state- 
ment of  the  law. 

Errors  are  also  asslsned  upon  the  rejection 
of  certain  testimony,  which  defendant's  coun- 
sel Insist  U  introdnced,  would  have  tended  to 
Impeach  the  testimony  of  llie  witness  Lasts. 
The  alleged  Impeachment  was  on  an  unim- 
portant point,  and  conld  not  have  had  a 
material  bearing  npon  the  Usaa. 

Judgment  afDrmed.  , 


BASS  T.  GLDVBLAND,  O,  a  ft  ST.  L. 
RT.  CO. 

(Supreme  Court  <rf  Michigan.  Dec  4,  1905.) 
r d gniwnn  PinnrnTirsn  Tmurn mftn  or  Ri- 

LATION. 

Where  a  passenger  la  sleeping  when  the 
train  arriTCs  at  his  destination,  and  those  in 
diarge  of  tlie  train,  knowing  It  to  be  the  passen- 
ger's destination,  fall  to  awaken  him  and  ac- 

onaint  him  with  the  fact,  his  failure  to  leave 
tne  train  immediately  does  not  terminate  the 
relation  of  passenger  and  the  carrier's  dn^  to 
liim  as  such. 
Grant,  3.,  dissenting. 

Error  to  Clreolt  Court;  Oaas  County;  John 

B.  Carr,  Judge. 

Action  by  Edward  Bass  against  the  Cleve- 
land. Cincinnati,  Chicago  A  St  Louis  Rail- 
way Company.  There  was  a  Judgment  for 
plalntlfr,  and  defendant  brings  error.  Af- 
firmed. 

Argued  before  McALYAY.  GRANT. 
BLAIR,  HONTGOMBBT,  and  HOOKER, 
JJ. 

O.  B.  GowgUl  (M.  L.  Howell,  of  counsel), 
for  appellant   Bums  ft  Sweet  appellee. 

HOOKER.  J.  The  plaintiff,  a  young  man 
residing  at  the  time  at  Kalamazoo,  pur- 
chased an  excurrion  ticket  to  Benton  Harbor 
over  the  Michigan  Central  and  defendant's 
roads.  On  the  return  trip  the  plaintiff  rode 
in  the  smoking  car,  and  a  number  of  pas- 
sengns  In  that  coadi  were  riotous  and  dis- 
orderly, to  a  degree  that  merited  severe 
measures  in  suppressing  their  disorder.  An 
altercation  with  the  conductor  resulted,  and, 
while  the  train  stopped  at  the  laat  station 
but  one  on  tbe  trip,  one  of  the  young  men 
procured  an  ax  helve,  and  It  was  carried  on 
■  the  car  to  Niles,  where  the  plaintiff  and  oth- 
er young  men  were  to  change  cars,  having 
to  walk  a  distance  of  aeveral  blocks  to  take 
the  Michigan  Central  train,  "nie  conductor 
was  mmed  of  the  Intention  of  the  young 
men  to  attack  him.  They .  waited-  some  10 
or  IS  minutes  and  until  he  had  signaled  the 
train  to  start  when  they  closed  about  him 
and  one  of  their  number  asked  bis  name 
and  altered  Into  cwversatlon  with  him. 
At  the  same  time  another  approached  him 
and  lifted  the  ax  helve  in  a  way  that  led 
the  conductor  to  believe  that  a  blow  was 
latoided,  whereupon  he  wrested  the  ax  helve 


from  hUn  and  swong  It  aroand.  Host  of 
the  crowd  had  stepped  back  in  time  to  avoid 
the  blow,  but  the  plaintiff  was  bit  on  the 
bead  and  the  scalp  was  cut  for  two  Inches. 
At  the  time  the  conductor  was  so  close  to  the 
train. t2iat  it  nearly  rubbed  his  back  as  It 
moved  off.  He  caught  on  the  train  and 
went  with  It  Thoe  Is  little.  If  any,  room 
for  controversy  about  the  foregoing  state- 
ment The  preconcerted  arrangement  and 
attack  upon  the  conductor  Is  scarcely  denied, 
and  the  claim  that  the  plaintiff  was  not  of 
the  party,  but  was  casually  passing  at  the 
time,  strikes  ns  as  so  Improbable,  and  the 
v^lct  is  so  excessive,  that  we  should  un- 
hesitatingly set  aside  the  verdict  as  contrary 
to  the  law  and  the  evidence,  did  the  record 
permit  The  Judge's  reasons  for  denying  the 
motion  are  not  shown,  as  rcQuired  by  law. 

The  plaintiff  claims  that  be  was  asleep 
when  the  car  reached  Nlles,  and  that  he  so 
remained  until  some  person  came  into  the 
car.  a  few  moments  before  the  train  left, 
and  aroused  him;  that  be  did  not  loiter, 
but  went  immediately  out  and  was  going 
away  when  struck.  This  raised  a  qnestlon 
of  fact  as  to  his  participation  in  the  attack 
upon  the  conductor,  which  It  was  necessary 
to  leave  to  the  Jury.  Hence  we  cannot  say 
that  It  was  conclusively  proved  that  be  was 
one  who  either  participated  in  or  loitered  to 
see  the  attack.  It  Is  claimed  by  defendant's 
counsel  that  it  was  the  duty  of  the  plain- 
tiff to  be  awake,  and  Immediately  alight  and 
depart  when  the  train  stopped,  and,  falling 
to  do  BO  within  a  reasonable  time,  the  rela- 
tion of  passenger  had  ceased,  and  the  defend- 
ant owed  him  no  duty  of  protection.  This 
question  was  left  to  the  Jury,  and  the  defend- 
'  ant  claims  It  should  have  been  determined 
the  court.  The  declaration  Is  a  count 
for  negligence,  and  counsel  claim  that  If  It 
be  found  that  there  was  a  question  of  negli- 
gence In  the  case,  the  jury  should  have  been 
instructed  that  plaintiff  could  not  recover 
by  reason  of  hla  contributur;  negUgencP! 
(1)  In  not  being  awake  and  leaving  the  train 
and  premises  promptly,  and  ^)  In  getting  In 
80  close  proximity  to  liie  parties  engaged  In 
the  altercation  as  to  be  struck,  when  the 
immediate  attecklng  parties  escaped.  We 
fail  to  find  any  Illusion  to  the  question  of 
contributory  negligence  upon  the  trial.  Not 
once  was  attention  called  to  such  a  question. 
At  any  rate  It  Is  not  pointed  out  to  us,  and 
we  have  not  discovered  It 

It  is  true  that  voluminous  reqnesto  to 
charge  were  presented,  in  which  the  effect 
of  plaintiff's  delay  was  given  prominence; 
but  while  the  effect  of  such  delay  upon  his 
I  right  to  protection  as  a  passenger  was  given 
I  prominence,  there  was  nothing  to  Indicate 
that  the  diMZtrlne  of  contributory  negligence 
was  In  the  mind  of  counsel.  The  court  did 
not  give  these  requests,  but  be  did  Instruct 
the  Jury,  In  effect  that  the  plaintiff  was 
rcquhred  to  depart  In  a  reasonaUe  Um^  under 
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all  the  circumstances,  and,  if  he  did  not, 
could  not  recova*.  He  refused  however  to 
Instruct  that  a  failure  to  keep  awake  and 
to  leave  the  train  immediately  would  neces- 
sarily deprive  him  of  his  right  to  protection 
as  a  passenger.  We  are  not  cited  to  any 
case  which  holds  that  a  failure  to  leave  the 
train  immediately  hy  a  passenger  who  la 
sleeping  terminates  the  relation  of  passenger 
and  the  carrier's  duty  to  a  passenger,  where 
those  in  charge  of  the  train,  knowing  it  to 
be  hla  destination,  have  failed  to  awaken 
him  and  acquaint  blm  with  the  fact  that 
he  should  alight 

We  have  endeavored  to  examine  critically 
the  assignments  of  error  raised,  and  fall  to 
find  one  which  calle  for  a  reversal  of  the 
Jndgmoit  It  te  therefore  affirmed. 

McALVAY.  BLA.IB,  and  MONTGOMBBT, 

JJ.,  concur. 

GRANT,  J.  (dissenting).  I  agree  with  my 
Brother  HOOKBR  that  the  overwhelming 
weight  of  the  evidence  In  tills  case  la  in  fa- 
vor of  the  defendant;  and  that  the  verdict 
is  veiT  excessive,  but  that  these  qoeatlons 
are  not  before  ns  for  review,  under  McBae 
T.  Gartb  Lumber  Go.,  102  Mlcb.  488,  60  N. 
W.  967,  a  case  the  parallel  of  this  in  Its 
facta  as  to  a  new  trlaL  Upon  the  motion  tor 
a  new  trial  eight  erroTB  were  assigned,  one 
of  which  was-  that  the  verdict  was  excessive^. 
The  circuit  judge  simply  overmled  the  mo< 
tion,  aiinlgnlng  no  reasons,  and  not  being 
asked  to  assign  any.  Neither  was  any  ex- 
ception taken  to  the  order  overruling  the  mo- 
tion. When  the  question  of  on  excessive 
verdict  can  be  raised  In  the  appellate  court' 
ujwn  a  writ  of  error  without  a  motion  for 
a  new  trial  mider  Gomp.  Laws,  |  10,004,  Is 
stated  In  McDonald  v.  Champion  Iron  & 
Steel  Co.  (Mich.)  103  N.  W.  820. 

I  cannot  agree  with  my  Brother  HOOKER 
in  holding  that  the  plaintiff  established  a 
liability  on  the  part  of  the  defendant 
Plaintiff  was  a  passengor  over  defendant's 
road  from  Benton  Harbw  to  Nlles.  The 
defendant  had  safely  carried  him  to  his 
destination.  The  act  of  carrying  j^ad  end- 
ed, and  its  duty  in  that  regard  was  fully  per- 
formed. The  law'  then  imposed  one  dut? 
upon  the  defendant  and  another  npou  the 
plaintiff.  The  defendant's  duty  was  to  sea- 
sonably announce  In  each  car  the  station, 
so  that  tbe  passengers  for  that  station  might 
alight  This  It  concededly  did.  Its  next 
duty  was  to  wait  a  reasonable  time  for 
passengers  to  alight  In  safety.  This  It  con- 
cededly did.  Plaintiff  admits  It  He  testi- 
fied that,  when  he  started  to  get  off.  all  the 
others  had  gotten  off;  that  his  time  for 
crossing  from  the  depot  of  the  defendant 
to  the  depot  of  the  Michigan  Central — about 
one-fourth  of  a  mile — tQ  catch  a  train  there 
for  his  home  was  short.  His  excuse  for 
not  alighting  be  gives  as  follows:  **8ays 


that  he  went  to  sleep  and  dept  there  until 
everybody  left  the  train,  and  that  he  was 
sober ;  that  be  was  sitting  in  tbe  back  seat 
of  the  smoking  car,  close  to  the  door,  and 
that  be  could  have  got  out  as  quick  as  any 
one.  If  he  had  not  been  asleep;  ttiat  be  got 
off  'as  quick  as  this  fellow  woke  me  up,  but 
they  were  all  gone^;  that  some  <Hie  came 
back  into  the  car  to  wake  him  np,  but  he 
did  not  know  who  it  was."  When  be 
alighted,  the  conductor  was  standing  close 
to  the  car,  with  hla  ba<A;  to  It  surrounded 
by  several  riotous  young  men,  evidently 
determined  upon  assaulting  him.  The  ax 
helve  was  raised  by  one  for  that  purjHKse. 
The  conductor  seised  It,  swung  It  around 
with  his  left  hand,  and  struck  the  plain- 
tiff. Inflicting  ft  not  serious  scalp  wound. 
Plaintiff  tratlfled  that  he  was  ttien  walking 
from  the  car  towards  the  d^ot,  when  he 
got  Into  this  crowd.  When  struck- he  was 
tbe  nearest  one  of  them  to  the  condnctor. 
If  be  did  not  design  to  participate  In  the 
attack,  or  Intentionally  place  himself  at  the 
front  of  the  crowd  f<a  tiie  KTurpose  of  see- 
ing. It  Is  difficult  to  understand  why  he 
did  not  pass  around  them.  Hla  basis  for  re- 
covery la  that  he  was  still  a  passenger,  and 
that  tbe  defendant  owed  him  the  hl^  de- 
gree of  care  required  of  carrlov  of  pas- 
sengers. The  question  of  omtributory  Di- 
ligence under  the  record  may  be  Ignored. 

The  cases  cited  in  behalf  of  the  plain- 
tiff are  not  In  point  I  deem  it  unnecessary 
to  analyze  them.  Some  are  cues  of  travel' 
ers  upon  the  streets  or  highways.  Others 
are  where  accidents  happened  la  aligbtinK 
from  the  train.  Others  involve  assaults  up- 
on passengers  by  the  employes  of  the  com- 
•  pany  while  upon  the  train.  In  one  case 
the  passenger  had  promptly  alighted  from 
tbe  train,  and  was  promptly  passing  from 
the  depot  grounds,  when  be  was  assaulted 
to  the  presence  of  the  company's  agent,  who 
todk  no  steps  to  protect  him,  and  who  knew 
that  the  assault  was  to  be  committed ;  the 
assaulter  being  a  friend  of  his  and  bis  guest 
at  the  time.  Texas,  etc.,  R.  Oo.  t.  Dick 
(Tex.  OIv.  App.)  63  S.  W.  896.  I  doubt 
the  soundness  of  that  optolon.  None  of 
the  cases  involve  tbe  right  of  a  passenger 
deliberately  remaining  In  the  car  after  be 
has  had  ample  time  to  alight,  and  the  con- 
dnctor has  no  knowledge  that  be  desires 
to  alight,  and  he  is  Injured  in  the  manner 
the  plaintiff  In  thla  case  was.  Tbo  quMtlon 
Is  not  discussed  at  any  length  on  behalf 
at  the  defendant,  and  only  one  case  la  cited. 

Plaintiff  was  not  riding  in  a  sleeping  car, 
when  undoubtedly  be  would  have  been  en- 
titled to  be  awakened  by  some  employ^  of 
the  company  in  sufficient  time  to  get  ready 
to  alight  He  was  riding  In  the  daytime 
In  a  long  train,  whose  cars  were  fun,  and 
passengers  atondlng,  unable  to  get  seats. 
It  was  not  the  duty  of  any  employ^  of  the 
company  to  awaken  tbe  platotlff.  Nichols  v. 
Railway  Co.,  90  Mich.  20S,  51  N.  W.  864. 
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It  had  performed  Its  fall  duty  in  this  re- 
spect In  calling  ont  in  the  cars  the  name 
of  the  Btatlon,  and  In  giving  the  passengers 
suiDclent  time  to  alight.  This  rule  Is  found- 
ed In  r&ason  and  common  sense.  Any  other 
notice  wonld  be  Impracticable  and  Incom- 
patible with  the  speed  and  dispatch  of  busi- 
ness demanded  by  the  trsTellng  public. 
Thompson,  In  his  valuable  work  on  the  Lew 
of  Negligence,  after  stating  the  duty  of  the 
carrier  to  call  out  the  name  of  tbe  station 
In  sufficient  time,  and  to  stop  tbe  train  a 
sufficient  length  of  time,  says :  "The  weight 
of  autbority  Is  to  the  effect  that  a  railway 
company  discharges  Its  duty  when  It  stops 
at  any  station  long  enough  to  afford  all 
passengers  Intending  to  alight  there  a  rea- 
sonable time  to  alight  In  safety,  and  that 
the  conductor  Is  not  bound  to  go  through 
the  train  and  ascertain  tbat  each  passenger 
so  Intending  has  alighted  before  starting 
tbe  train,  but  that,  having  afforded  a  suffi- 
cient time,  he  Is  entitled  to  presume  tbat 
every  passenger  has  availed  himself  of  the 
opportunity."  Vol.  3,  §  2861.  See,  also,  section 
2864.  Where  a  passenger  had  been  carried 
to  the  station  at  tbe  terminus  of  the  road, 
which  was  also  bis  destination,  and  the 
proper  announcement  had  been  given  by  the 
employes  of  the  company,  bnt  he  remained 
upon  the  train  for  25  minutes,  when  tbe 
train  was  backed  over  a  crossing.  In  which 
an  accident  occurred  and  be  was  killed,  the 
court  held  that  he  had  ceased  to  be  a  pas- 
senger. The  court  said :  "When  he  had 
been  safely  carried  to  his  destination  and 
to  a  point  which  was  then  tbe  end  of  the 
road,  and  had  been  afforded  almost  half  an 
hour  to  leave  the  train,  the  company  no  lon- 
ger owed  him  any  duty  as  a  passenger,  nor 
was  It  under  any  obligation  to  him  as  such." 
C,  K.,  etc.,  B.  C!o.  v.  Frazer,  55  Kan.  582, 
40  Pac.  823.  In  a  similar  case,  where  the 
train  bad  reached  the  end  of  Its  route,  which 
was  also  tbe  destination  of  tbe  passenger, 
but  he  remained  for  about  25  minutes  upon 
the  train,  and  was  Injured  while  alighting. 
It  was  held  that  the  relation  of  carrier  be- 
tween tbe  railroad  company  and  plaintiff 
had  ceased,  and  tbat  the  defendant  was  not 
liable.  Imhoff  v.  Chicago,  etc.,  R.  Co.,  20 
Wis.  362.  Tbe  same  rule  Is  held  In  the  fol- 
lowing cases:  I.  O.  R.  R.  Co.  v.  Slatton, 
54  III.  183,  5  Am.  Rep.  109:  Straus  v.  Kan- 
sas City,  etc.,  R.  Co.,  75  Mo.  185.:  Clotwortby 
V.  Hannibal,  etc.,  R.  Co.,  80  Mo."  220;  Hurt  v. 
St  L.,  etc.,  R.  Co.,  94  Mo.  255,  7  S.  W.  1,  4  Am. 
St  Be©.  374;  Raben  v.  Central  Iowa  Ry. 
Co.,  78  Iowa,  579,  35  N.  W.  645.  5  Am.  St 
Hep.  708.  There  are  many  cases  involving 
the  reciprocal  duties  of  carriers  and  passen- 
ger tn  boarding  and  alighting  from  trains.  I 
have  not  examined  tbem  all.  I  have  examin- 
ed many,  and  I  find  no  one  holding  that,  un- 
der the  circumstances  of  this  case,  the  re- 
lation of  carrier  and  passenger  had  not 
ceased. 

Upon  tbla  point  there  was  no  question  of 


fact  to  submit  to  the  Jury.  PlalntlfTs  own 
testimony  shows  that  be  had  ample  time-  to 
alight  and  to  depart  from  the  platform  be- 
fore he  was  Injured.  The  train  stood  there 
from  10  to  15  minutes.  The  conductor  had 
given  the  signal  to  tbe  engineer  to  move. 
The  train  had  started,  and  was  moving, 
when  the  difficulty  arose.  It  Is  further  es- 
tablished beyond  controversy  that  1%  to  3 
minutes  was  ample  time  for  all  tbe  passen- 
gers to  allgbt  They  had  all  alighted,  ex- 
cept the  plaintiff,  and  some  one,  evidently 
missing  him,  according  to  his  own  statement, 
returned  to  the  train  and  awakened  him. 
If,  under  these  circumstances,  tbe  baggage- 
man or  express,  messenger  bad  been  wheel- 
ing a  truck  upon  the  platform  alongside  the 
car,  under  the  belief  tbat  all  the  passengov 
had  alighted,  and  plaintiff.  In  stepping  etf, 
had  been  struck  by  such  truck,  under  the 
above  antboritles  defendant  would  not  be 
liable.  If  his  status  as  a  passenger  had 
ceased  when  stepping  from  the  train,  It  did 
not  reattach  the  moment  he  stepped  upon 
the  platform.  It  was  as  much  bis  duty  to. 
with  reasonable  promptness,  alight  from  the 
car  as  It  was  to  leave  tbe  platform.  The 
two  acts  cannot  be  separated  under  the  facts 
of  this  case.  The  conductor  had  a  right  to 
assume  that  all  the  passengers  had  alighted 
and  left  and  that  the  threatening  crowd 
which  was  around  him  bad  ceased  to  be  pas- 
sengers. Defendant  was  no  longer  required 
to  exercise  towards  plaintiff  tbat  high  de- 
gree of  care  which  the  law  requires  when 
he  was  In  its  custody  as  a  passenger,  but 
was  only  required  to  exercise  the  ordinary 
care  which  it  owes  all  persons  upon  Its  sta- 
tion grounds  who  are  not  passengers. 

The  court  Instructed  the  Jury  that  "the 
nncontroverted  evidence  In  the  case  shows 
that  from  one  to  three  minutes  would  have 
been  ample  time  for  the  plaintiff,  after 
alighting  from  said  train  upon  the  defend- 
ant's passenger  station  grounds  at  Nlles,  to 
have  gone  upon  and  entirely  across  tbe  said 
station  grounds  In  tbe  reasonable  and  prac- 
ticable direction  of  his  destination  beyond. 
If,  therefore,  you  find  from  the  evidence  that 
he  loitered  upon  tbe  defendant's  said  prem- 
ises some  five  or  six  minutes  or  more  beyond 
what  was  reasonable  or  reasonably  re- 
quired for  bis  leaving  tbe  same,  and  during 
which  time  be  received  bis  Injuries,  the  de- 
fendant's duty  by  the  plaintiff,  under  said 
contract  sued  upon,  would  at  the  time  plain- 
tiff received  said  Injuries  have  ceased.  The 
defendant  would  not  be  liable  to  plaintiff  on 
account  of  said  Injuries,  and  your  verdict 
must  be  for  tbe  defendant  if  such  be  the 
case."  His  loitering  upon  the  car  before 
alighting  was  as  effectual  to  destroy  his  status 
as  a  passenger  as  would  have  been  his  loiter- 
ing after  alighting.  The  charge  of  tbe  court 
Ignored  bis  loitering  upon  the  car,  assumed 
that  his  status  as  a  passenger  existed  when 
he  alighted,  and  continued  until  he  had  a 
reasonable  time  to  leave  tbe  platfwm.  The 
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court  should,  as  requested,  have  directed  a 
vecdict  for  the  defendant 

For  tbe  reasons  above  stated,  I  think  the 
judgm^t  shoald  be  reversed,  and  new  trial 
granted. 


BANKMAN  et  al.  t.  PBRE  HABQUBTTB 
R.  CO. 

(Supreme  Court  of  Michigan.  Dec.  4,  1905.) 

Bailboads— Injuet  to  Shippeb's  Hobbbb— 
contbibutobt  negligence  of  owneb. 
Plaintiff  drew  a  load  of  freight  to  defend- 
ant's depot,  and  at  the  direction  of  tbe  bac- 
ga^eman,  the  regular  place  for  unloading  not 
being  in  condition  for  use,  drove  into  the  narrow 
space  between  the  track  and  the  freighthouse, 
and  there  unloaded,  and  then,  leaving  his  horses 
unattended,  went  tor  bis  receipts,  and  was  in- 
formed by  the  banageman  that  he  would  have 
to  wait  till  a  tram  approaching  on  the  other 
side  of  the  depot  was  attendee  to,  and  after 
this  had  passed  he  again  left  his  team  and 
went  indoors,  and  while  holding  a  light  for  the 
baggageman  to  write  he  heard  a  train  approach- 
ing on  the  track  at  the  side  of  the  horses,  and 
qirang  to  their  heads,  bnt  was  unable  to  pre- 
vent their  being  struck.  Held  that.  In  view  <A 
evidence  that  he  was  directed  b;  the  baggage- 
man to  leave  the  horses  unattended  where  he 
did,  it  was  not  error  to  leave  the  question  of  his 
contributorr  negligence  to  the  Jury. 

Error  to  Circuit  Court,  Van  Bnren  County; 
Jolin  R.  Carr,  Judge. 

Action  by  Qnstave  Bankman  and  another 
against  the  Pere  Marquette  Railroad  Com- 
pany. Judgment  for  plaintiffs.  Defendant 
brings  error.  Affirmed. 

Argued  before  MOORB,  Q  J.,  and  McAL- 
VAY,  MONTGOMBBT,  08TBANDBR.  and 
HOOKER,  JJ. 

F.  W.  Stevens  (John  C.  Bills,  of  counsel), 
for  appellant  Barnard  &  lewis,  for  appel- 
lees. 

HOOKEjR,  J.  PlalntifC  Gnstave  Bankman, 
<Hie  of  two  owners  of  a  horse,  sleigh,  and  har- 
ness, drew  a  load  of  freight  to  the  defend- 
ant's d^t  at  Grand  Junction.  Defendant's 
railroad  paraes  the  west  side  of  the  building, 
and  at  the  point  where  freight  Is  transferred 
there  Is  a  space  barely  wide  enough  to  afford 
standing  room  for  a  team.  The  regular  place 
for  unloading  freight  Is  at  the  north  end  of 
the  depot  platform,  and  under  ordinary  dr- 
cnmstancM  no  teams  are  allowed  in  this 
space.  On  the  day  of  the  accident  the  snow 
was  so  piled  up  as  to  prevent  unloading  upon 
tbe  platform,  and  he  was  directed  by  defend- 
ant's baggageman  to  drive  into  the  narrow 
space  mentioaed  and  unload  at  tbe  frelgbt- 
honse  door.  He  did  so,  and,  leaving  his  team 
standing  unattended,  went  into  the  office  and 
secured  his  freight  receipts.  Then  be  went 
for  his  receipts,  and  was  Informed  by  the 
baggageman  that  he  would  have  to  wait 
until  be  attended  to  a  Michigan  Central  train 
whldi  was  approaching  on  Its  track  on  the 
other  aide  of  the  depot  After  this  train 
left  the  station  plaintiff  again  left  his  team 
and  went  Into  the  warehouse  to  wait  for  tbe 


receipts,  which  the  baggageman  was  writing 
while  he  held  the  lantern  for  him.  Hearing 
a  train  approaching  upon  defendant's  road, 
plaintifl  sprang  to  bis  horses'  heads,  but  tbe 
train  was  very  close,  and  he  was  unable  to 
lead  them  out  or  keep  them  away  from  the 
train,  which  struck  one  horse  and  the  slelgb, 
inflicting  Injuries  for  which  this  action  was 
brought  This  Is  the  plaintiffs'  version  of 
the  accident,  according  to  defendant's  brief. 
The  defendant  contradicted  these  statements 
in  important  particulars,  e.  g.,  denying  that 
plaintiffs'  driver  was  directed  to  drive  there, 
and  that  he  did  so  of  bis  own  accord;  that 
after  unloading,  and  before  the  Michigan 
Central  train  arrived,  he  told  Mr.  Bankmau 
that  he  would  have  to  take  bis  team  "over 
town"  and  hitch,  and  as  soon  as  be  should 
get  through  with  the  Michigan  Central  train 
he  would  give  him  his  receipts;  while  he  was 
writing  them  he  heard  tbe  train  coming,  and 
Mr.  Llghtall.  tbe  interlocber  man,  seized  a 
lantern  and  ran  out  to  stop  it  but  was  too 
late,  and  the  train  went  right  on' through; 
that  the  place  was  obviously  dangerous,  and 
the  team  stood  there  at  least  15  mtnutra 
after  the  load  was  taken  off;  that  a  person 
standing  by  the  horses  could  have  seen  half 
a  mile  down  the  track.  A  verdict  for  $100 
was  rendered,  and  defendant  has  appealed. 

The  only  question  raised  la  whether  the 
court  erred  In  refusing  to  direct  a  verdict  for 
defendant  on  the  ground  of  plaintiffs'  contrib- 
utory negligence.  Counsel  contend  that  tbe 
courts  commonly  bold  that  it  Is  negligent  for 
one  to  leave  his  horses  unattended  In  a  place 
where  they  are  likely  to  be  struck  by  a  pass- 
ing train.  It  is  not  Improbable  that  we 
might  so  bold  In  this  case  but  for  the  proof 
that  he  was  directed  to  do  so  by  tbe  agent, 
who  would  be  presumed  to  know  when  trains 
would  be  due  and  not  advise  driving  Into 
a  place  such  as  was  occupied  In  the  face  of 
danger.  It  does  not  follow  that  tbe  plalntifC 
was  not  cbai^eable  with  contributory  negli- 
gence; bnt  it  was  not  error  to  leave  tbe  quea- 
tlon  to  the  jury. 

Tbe  Judgment  la  affirmed. 


PRBSTHUB  T.  GOOBBIO  OIBOUIT 
JUDGE. 

(Supreme  Court  of  Michigan.  Dec.  4,  1905.) 

Mandauus— Conditions  Pbecbuent. 

Where,  in  mandamus  to  cornel  a  circuit 
udge  to  enter  judgment  on  a  motion  therefw, 
t  appeared  that  the  hearing  thereon  was  pend- 
ing, and  tbe  judge  Bhowed  that  he  bad  been 
at  all  times  ready  to  dispose  of  tbe  motion  and 
to  either  enter  judgment  or  refuse  to  do  so 
on  the  disposal  of  the  motion,  the  filing  of  the 
petition  for  mandamus  was  premature. 

Mandamus  by  John  Presthus  against  tbe 
Gogebic  circuit  judge  to  compel  respondent 
to  dispose  of  a  motion.  Denied. 

Frank  F.  Kutts  and  Taylpr  &  McBrlde, 
tot  relator. 
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PKR  CURIAM.  Relator  commeDced  a  salt 
In  the  drcnlt  court  for  the  county  of  Gogebic 
by  auo  warranto  to  test  the  title  of  one 
Cbarles  Lease  to  tbe  office  of  school  trustee 
of  tbe  township  of  Bessemer,  In  said  county. 
The  relator,  claiming  that  his  proceedings 
were  regular,  entored  tbe  default  of  the 
respondent  for  failure  to  appear  and  plead. 
The  respondent  subsequently  entered  a  mo- 
tion to  set  aside  tbe  default.  Relator  moved 
for  judgment  of  ouater  on  12ie  default  For 
Tarlona  reasons,  unnecessary  to  maitlon,  the 
hearing  of  the  motion  was  pos^oned,  has 
never  been  decided,  and  was  still  pending 
wben  the  petition  in  this  case  was  filed  In 
this  court  on  July  22d  last,  asking  for  the 
writ  of  mandamus  to  compel  tbe  circuit  judge 
to  enter  Judgmoit 

The  respondent  returns  that  he  has  been 
at  all  times  ready  to  dispose  of  the  motion, 
and  to  either  enter  Judgment  or  refuse  to 
do  so,  npon  the  disposal  of  the  motion. 
Relator,  Instead  of  asking  the  court  to  dis- 
pose of  the  motion,  applied  to  this  court 
for  the  writ  of  mandamus.  The  return  of 
tbe  circuit  judge  was  filed  October  9th. 
No  brief  has  been  furnished  on  b^alf  of 
&Ir.  lioase.  the  party  Interested,  or  of  the 
respondent  We  are,  however,  of  the  opinion 
that  tbe  relator  was  premature  In  filing 
bis  petition  in  this  court.  It  is  bis  own 
fault  that  the  court  did  not  dispose  of  tbe 
pending  motion. 

Tbe  writ  will  therefdce  be  denied. 


PEOPLE  T.  CAMP. 

rSnpreme  Court  of  Michigan.   Dec.  4,  IWH.) 

DsuNEABOS  — DsuKEXNitEsa— Cbiuinai.  Oj- 
nitsE. 

A  person  intoxicated  wben  walking  on  a 
poblic  street  to  land  adjacent  thereto,  where 
be  is  arrested  before  complaint  made,  is  proper- 
ly convicted  of  a  violation  of  Comp.  Laws  1887, 
I  I  11,736.  punishing  intoxicated  persons  when 
ao  the  pablic  streets,  etc. 

BzceptlODS  from  Circuit  Court,  Hillsdale 
County ;  Guy  M.  Chester,  Judge. 

Bert  Camp  was  convicted  of  drunkenness, 
and  he  brings  exceptions.  Affirmed. 
Argued  before  GRANT.  BLAIR,  MONT- 
I       QOMBRT,  OSTBANDER,  and  HOOKER,  JJ. 
'        Charles  M.  Weaver  and  Merton  Fltzpatrlck, 
for  appellant  John  B.  Birdr  Atty.  Gen.,  and 
Clayton  A.  Powell,  Pros.  Atty.,  for  the  People. 

HOOKER,  J.  Section  11.786,  Comp.  Laws 
1SB7,  provides:  "The  people  of  the  state  of 
Ulchigan  enact:  That  any  person  wbo  shall 
be  drunk  or  Intoxicated  in  any  hotel,  tavern, 
inn  or  place  of  public  buduess,  or  in  any 
railway  car  or  street  car,  or  in  any  street 
alley,  lane,  highway,  or  railway,  or  other 
public  place,  or  in  any  public  assemblage  of 
people  shall,  <m  conviction  thereof,  before  any 
court  of  competent  jurisdiction,  be  punished 
by  a  fine  not  exceeding  f20.00  and  tbe  costs  of 
prosecution,  or  fay  imprlaonmoit  in  tbe  com* 


mim  jail  of  the  county  not  exceeding  thirty 
days  or  by  both  such  fine  and  Unpiiaoument 
in  the  discretion  of  the  court"  Tbe  defend- 
ant was  convicted  of  a  violation  of  tbe  stat- 
ute, the  warrant  charging  "that  one  Bert 
Comp  was  on  the  12th  day  of  February,  A.  D. 
1904,  at  the  dty  of  Hillsdale,  In  said  county 
of  Hillsdale,  drunk  and  Intoxicated  on  a 
public  street  aud  place  in  said  city,  to  wit:  On 
Hillsdale  street,  that  being  one  of  the  public 
streets  of  Hillsdale,  MIcb.,  contrary  to  the 
form  of  tbe  stotute  In  such  case,"  etc  Tbe 
evidence  shows  that  be  was  arrested  before 
complaint  was  mad^  by  an  officer,  upon  a 
triangular  piece  of  land  adjoining  Hillsdale 
street,  about  two  to  six  feet  east  of  the  side- 
walk, while  lying  upon  his  back  In  a  tussle 
with  bis  brother.  The  evidence  also  shows 
that  he  bad  been  drinking  in  a  saloon  iqran 
Hillsdale  street  and  had  gtme  from  there  out 
upon  Hillsdale  street  to  the  place  wben  be 
was  arrested.  Counsel  contend  that  tbe  waz^ 
rant  charges  that  defendant  was  drunk  whUe 
on  a  public  street :  while  the  testimony  shows 
conclusively  that  be  was  upon  private  prop- 
erty. Tbe  jury  found  that  tbe  defendant  was 
Intoxicated  at  tbe  time  charged,  and  upon  a 
public  street  rla.,  Hillsdale  street  It  seems 
clear  that  tbe  testlmmy  jnstifled  tbe  jury  In 
finding  defendant  guilty  of  being  dmnk  upon 
the  public  street  named,  and  tbe  tuat  that  he 
was  also  dmnk  <hi  adjacent  private  property, 
where  be  was  afterwards  arrested.  Is  not  in- 
consistent with  their  conclusion. 

We  see  no  occasion  to  disturb  tbe  verdict 
and  the  drcnlt  court  Is  directed  to  proceed  to 
proDounoe  judgment  upon  tbe  defendant 


FAGAN  T.  HOOK. 
(Supreme  Coort  of  Iowa.  Nov.  18,  190S.) 

1.  Vendob  aud  FincEAaE*— SuiTicixNCT  or 

Title. 

Where  the  purchaser  of  land  incumbered 
bv  a  mortgage  is  not  made  a  party  to  the  fore- 
closure proceedings,  and  so  far  as  the  abstract 
of  title  discloses  he  Is  still  tbe  owner  of  the 
fee,  with  right  of  redemption,  such  abstract 
does  oot  show  a  right  to  convey  the  proper^ 
"by  warranty  deed  with  abstract  showing  good 
title." 

2.  Same. 

By  the  term  "good  title,"  as  used  in  a  con- 
tract of  sale,  Is  meant  a  marketable  title ;  that 
is,  one  which  can  be  sold  to  a  reasonable  pur- 
chaser, or  mortgaged  to  a  person  of  reasonable 
prudence  as  security  for  a  loan  of  money. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purchaser.  S  245.] 

3.  Saiod— SurFiciENCT  OF  Title  bt  Aovbbsb 
Possession. 

Where  a  contract  for  the  sale  of  land  pro- 
vided for  a  conveyance  "by  warrant  deed  with 
abstract  sliowing  good  title,"  a  title  by  adverse 
possession,  whloi  could  not  bs  shown  by  the 
abstract  was  not  sufficient,  even  though  such 
title  was  In  fact  good. 

[Ed,  Note. — For  cases  In  point  see  vol.  4S, 
Cent.  Dig.  Vendor  and  Purchaser,  i  247.] 

4.  Saub. 

Code,  §  2957,  providing  that  **affidavits  ex- 
plaining any  defect  In  the  diain  of  title  to  any 
real  estate  may  be  recorded  as  instruments 
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tffectins  real  pnmertri*  does  not  enable  any 
one  to  make  oat  of  record  a  title  resting  solely 
in  parol,  as  by  filing  for  record  affidavits  abow- 
Ing  adverse  poBsoosioa  for  more  than  tlw  statu- 
tory period, 

6.  Saue— Actions  fob  Bescissios  bt  Pdb- 

CHABEB. 

In  on  action  by  a  purchaser  of  land  to 
rescind  the  contract  of  sale,  it  appeared  that 
plaintiff  caused  notice  of  rescission  to  be  served 
CD  the  vendor  and  the  next  day  began  his 
action.  The  evidence  ahowed  that  the  vendor 
waa  making  no  effort  to  remedy  fatal  defects 
in  the  abstract  of  title,  and  was  relying  upon 
the  advice  of  counsel  that  adverse  possession 
waa  a  sufficient  title,  and  that  at  the  trial, 
seven  months  later,  he  had  not  remedied  them. 
Held,  that  such  vendor  had  no  ground  of  com- 
plaint that  he  was  not  given  a  reasonable  time 
to  comply  with  his  contract 

6.  Same— Ebstobation  or  Pbopebtt. 

In  an  action  by  a  purchaser  of  land  to 
rescind  tbe  contract  of  sale  because  of  the  in- 
sufficiency of  the  vendor's  title,  it  appeared  that 
plaintiff,  in  reliance  upon  the  pei^ormance  of 
the  contract  on  defendant's  part,  leased  the  land 
for  a  term ;  that  the  rental  was  paid  to  him, 
and  was  by  him  paid  into  the  hands  of  tbe 
clerk,  to  abide  the  result  of  tbe  action.  Tbe 
lease  was  executed  with  defendant's  knowledge 
and  without  objection.  Held,  that  the  delivery 
of  the  lease,  with  the  rent,  to  defendant,  waa  a 
sufficient  restoration  of  the  property. 

7.  Saus— Bight  to  Rbscimd— Estoppkl. 

Where  the  vendor  of  land  is  unable  to  con- 
vey a  sufficient  title,  the  purchaser  is  not  es- 
topped to  rescind  tbe  contract,  although  he  has 
leased  the  property  and  listed  it  for  sale,  where 
it  does  not  appear  that  the  vendor  waa  misled 
therein  to  hia  prejudice. 

8.  Sauk— TiuB  of  Tendkb  of  PsmFOBHANOc 

BY  PURCnABEB. 

Where  time  was  not  made  tbe  essence  of  a 
contract  for  the  sale  of  land,  and  the  delivery 
of  an  abstract  showing  good  title  waa  a  con- 
dition precedent  to  the  deferred  payment,  and 
such  title  had  not  hem  furnished  on  the  day 
fixed  for  performance,  the  fact  that  the  pur- 
chaser did  not  have  the  money  to  make  the  de- 
ferred payment  on  that  day  did  not  defeat  bis 
right  to  rescind  the  contract  on  his  subsequently 
tendering  the  amount  and  the  vendor^s  inabili- 
ty to  convey  a  good  title. 

9.  BXCHANGB  OF  PbOPEBTT— RBSOISSION  AF- 
TER Delivebt  of  Past  of  Pbopebtt  and 
StrBSEQtncNT  Sale  Thereof. 

Where  a  contract  for  exchange  of  personal 
property  for  land  Is  rescinded  after  tbe  pentonal 
property  has  been  delivered  to  the  owner  of 
the  land  and  disposed  of  by  him,  he  must  pay 
its  value  as  stipulated  in  tne  contract,  and  he 
cannot  show  that  such  property  waa  not  worth 
tbe  value  fixed  by  the  contract. 

Api>eal  from  District  Court,  Hamilton 
County ;  J.  B.  Whltaker,  Judge. 

Action  to  rescind  contract  for  eicliange  of 
personal  property  for  land.  The  defendant 
In  a  cross-petition  prayed  ftjr  specific  per- 
formance, which  was  decreed,  and  plalntUTa 
petition  dismissed.  Tbe  plaintiff  appeals, 
Beversed. 

Wesley  HartiD  and  B.  A.  Morling,  f6r  ap- 
pellant D.  C  Chase,  tor  appellee. 

LADD,  J.  The  defendant  was  owner  of 
11G.46  acres  of  land,  and  on  November  7, 
1902,  agreed  to  convey  the  same  to  the  plain- 
tiff "by  warranty  deed,  with  abstract  abow- 
Ine  good  title,"  on  or  before  March  1,  1903, 
in  consideration  of  "$T0  per  acre,  to  be  paid 


second  party  as  Collows:  12,000  !n  flxtnres, 
tools,  and  utensils,  meat  market  on  Seconcl 
street;  Webster  City,  Iowa,  sold  tbla  day  to 
jSrst  party  by  Bec<md  party,  and  tools,  flztures, 
and  atensUs  used  In  slaughtw  boose,  1^ 
miles  north  of  Webster  City,  and  three  bead 
of  horses,  three  colts,  harness,  four  wagons, 
more  particularly  described  In  bill  of  sale 
from  second  p&rty  of  even  date  h«rewlth; 
and  fSOO,  as  follows:  Stock  of  meats  In 
meat  market,  as  shown  by  Invoice  to  be 
taken  Nov.  ISth,  and  cash  sufficient  thnvto 
to  make  up  the  9500 ;  and  «300  Dec.  16, 1902 ; 
$2,500  by  assuming  a  nwrtgage  for  tbat 
amount  now  against  said  pranlses;  and  tbe 
balance  on  March  1,  1903."  All  payments 
were  made  In  cof^rmlty  with  tbe  contract, 
save  tiie  last,  which  amounted  to  f2,852J20. 
This  was  tendered  In  writing  March  24, 1903, 
and  a  warranty  deed,  with  an  abstract  show- 
ing good  title,  demanded.  An  abstract  bad 
been  sent  to  a  bank  at  Bmmetsbnrg  for 
plaintltPs  examination  prior  to  March  1st, 
but  it  was  80  dilapidated  that  a  new  one  was 
required.  This  reached  plaintiff's  attorney 
March  18,  1908,  and  upon  examination  he 
was  able  to  discover  19  defects  in  that  to  one 
tract  and  18  In  that  to  the  other,  and  his 
letter  to  this  effect  was  returned  to  d^end- 
ant,  who  submitted  It  to  Us  legal  advisor. 
With  reference  to  the  requisitions  ao  made 
he  declared  the  title  maAetable,  and,  with 
other  suggestions,  said  as  to  the  abstract  of 
tbe  flrst  tract:  "The  school  fund  mortgage 
cuts  off  subsequent  grantees  of  mortgagor,  if 
made  parties  to  the  proceedlivs.  Th^  were 
all  before  tbe  court,  but  John  StahL  By  an 
affidavit  It  appears  that  J<dm  StiAI  made  no 
claim  and  occupied  no  iwrt  of  the  land,  and 
that  William  H.  Hook  and  his  grantees  had 
adv«ae  possession  tor  more  than  20  years. 
This  would  cut  1^  any  equity  of  redonptlon 
existing  at  time  of  foreclosure  in  John  Stahl, 
in  my  opinion."  And  to  that  of  the  other: 
"It  appears  at  No.  8  that  at  time  of  fbre- 
closure  of  mortgage  referred  to  above  the 
ic^al  title  to  a  part  of  the  land  ftj^eared  of 
record  to  be  In  the  name  of  Henry  Tegims. 
He  should  have  been  made  a  party  to  the 
foreclosure  proceedings.  Howevw,  fts  tbe 
grantors  of  Emory  W.  Hook  have  had  ad- 
verse possession  for  over  20  years,  any  right 
of  redemption  he  might  have  had  would 
probably  be  cut' off.  I  would  suggest  that. 
If  lie  was  not  made  a  party  to  the  fmreclosnre 
proceedings,  an  affidavit  be  procured  show- 
ing the  adverse  possession  of  William  M. 
Hook  and  his  grantors,  and  that  the  said 
Henry  Tegoms  made  no  claim  and  occupied 
no  pftrt  of  said  premises  since  said  fdreclo- 
sure  proceedings."  O^ereuiion  the  defoidant 
instructed  tbe  abstractor  to  correct  the  rec- 
ord and  abstracts  In  accradanoe  wltti  his  opin- 
ions. This  bad  been  d<me  at  the  time  of  the 
trial,  but  he  had  not  t«idered  them  prior 
thereto. 

We  need  do  no  more  than  refer  to  tbe 
requisitions  mentioned  In  the  above  extracts. 
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Land  Including  a  part  of  the  first  tract  bad 
been  patented  by  the  state  of  Iowa  to  Isaac 
Uoak  SeT)teiuber  25,  1854.  No  conveyance 
from  the  general  government  to  the  state 
appears.  Hoofc  conveyed  37  acres,  one-half 
of  which  was  of  the  land  so  patented  to  blm, 
to  one  Matter  In  1856,  and  the  latter  deeded 
It  to  McNeeley  In  1857,  and  McNeeley  to  John 
Stahl  October  2,  1860.  ■  The  abstract  does  not 
Indicate  that  Stahl  had  ever  parted  with  title. 
Prior  to  these  conveyances,  In  October.  1853, 
Hook  bad  executed  a  mortgage  covering  this 
land  to  the  school  fund  commissioner,  and  this 
mortgage  was  foreclosed  In  1864,  and  the  land 
conveyed  by  sherUTs  deed  to  Hamilton  county 
February  1,  1865.  But  Stahl  was  not  made 
a  party  Id  these  proceedings,  and  bo  far  as 
the  abstract  discloses  Is  still  owner  of  the 
fee,  with  right  of  redemption.  As  to  him  the 
decree  of  foreclosure  was  not  effective  and 
did  not  divest  him  of  title.  Landon  v.  Town- 
send.  112  N.  Y.  93,  19  ^.  B.  424,  8  Am.  St 
Rep.  712;  Fowler  v.  Lilly  (Ind.  Sup.)  23  N.  B. 
767 ;  Hays  v.  Tllson  (Tex.  Civ.  App.)  35  S.  W. 
515.  A  like  defect  appears  In  the  abstract 
to  the  other  tract  It  had  been  patented  to 
Isaac  Hook  In  1854  and  mortgaged  to  the 
school  fund  commissioner  the  same  year. 
Henry  Vegona  acquired  title  to  17^  acres  of 
the  tract  through  mesne  conveyances  under 
Hook,  In  1857.  The  mor^ge  was  fore- 
closed In  1864,  and  a  sheriff's  deed  executed 
to  Hamilton  county  the  year  after.  The  ab- 
stract falls  to  show  that  Vegons  was  made 
party  to  the  foreclosure  proceedings  or  has 
since  parted  with  title.  With  these  out- 
standing titles  in  Stahl  and  Vegons,  It  Is 
manifest  that  the  abstract  did  not  show 
good  title  In  the  defendant  By  good  title 
Is  meant  nothing  less  than  an  estate  In  fee 
simple.  Gillespie  v.  Broas,  23  Barb.  (N.  T.) 
370.  381.  And  though  a  good  title  has  been 
held  by  some  decisions  to  be  one  not  abso- 
lutely bad,  the  great  weight  of  authority  Is 
to  the  effect  that  the  expression  means  a 
maAetable  title,  one  which  can  again  be 
sold  to  a  reasonable  purchaser  or  mortgaged 
to  a  penon  of  reasonable  prudence  as  Puri- 
ty for  a  loan  of  money.  Hoore  v.  Williams, 
115  N.  T.  586,  22  N.  B.  2S3,  5  L.  R.  A.  654, 
12  Am.  St  Rep.  S44;  Harrass  v.  Edwards,  M 
Wis.  459,  69  N.  W.  69;  McCroskey  v.  Ladd 
(CaL)  28  Pac.  216;  Smith  v.  Turner,  60  Ind. 
367 ;  Ladd  v.  Welakopf,  62  Minn.  29,  64  N.  W. 
99:  Herman  v.  Somers,  158  Pa.  424,  27  AtL 
lOSO.  38  Am.  St  Rep.  861;  Allen  t.  Atkbuon. 
21  Mich.  351.  361. 

Bnt  according  to  the  abstracts  defendant 
had  no  title  at  all  to  these  tracts.  The  attor- 
ney reading  the  abstract  for  defendant  seemed 
to  be  of  the  opinion  that  these  defects  might 
he  obviated  by  the  fact.  If  such  it  was.  that 
the  land  had  been  occupied  by  defendant's 
grantors  adversely  for  the  statutory  period 
of  limitation,  and  this  might  be  made  to  ap- 
pear by  making  affidavits  thereof,  having 
them  recorded,  and  noted  on  the  abstract 
Bat  tin  plaintiff  was  not  excepting  to  his 


ability  to  convey  a  good  title,  nor  questioning 
the  contention  that  such  a  title  may  be  ac- 
qnired  by  adverse  possession.  By  the  con- 
tract defendant  was  "to  convey  unto  the 
second  party  by  warranty  deed,  with  abstract 
showing  good  title."  This  had  reference  to 
the  record  tltl^  which  might  be  ^Itemized 
in  the  abstract  and  was  a  condition  precedent 
to  his  right  to  demand  the  deferred  payment 
Lessenich  v.  Sellers,  119  Iowa,  814,  93  N.  W. 
348;  Martin  v.  Roberts  (Iowa)  102  N.  W.  1126; 
Spooner  v.  Cross  (Iowa)  102  N.  W.  1119; 
Brown  v.  Widen  (Iowa)  108  N.  W.  158.  Nor 
was  it  enough  that  the  title  was  In  fact  good. 
It  should  have  so  appeared  on  the  abstract. 
I-essenich  v.  Sellers,  supra;  Brown  v.  Wid«i, 
supra;  Spooner  v.  Cross,  supra;  Boas  v,  Far- 
rlngton  (Cal.)  24  Pac.  787;  Noyes  v.  Johnson 
(Mass.)  31  N.  E.  767;  Sheehy  v.  Miles,  93  Cal. 
288,  28  Pac.  1046;  Zunker  v.  Kuehn  (Wis.)  88 
N.  W.  605;  Heller  v.  Cohen  (N.  Y.)  48  N.  E. 
627;  Howe  v.  Hutchinson,  105  III.  501;  Gwln 
V.  Calegarls  (Cal.)  73  Pac.  851;  Bruce  v. 
Wolfe  (Mo.  App.)  76  S.  W.  723.  As  said  In 
Brown  V.  Widen:  "The  contract  calls  for  an 
abstract  showing  good  title,  and  nothing  less 
than  this  would  satisfy  this  condition,  no 
matter  what  the  vendor's  real  title  might  be." 

The  object  of  an  abstract  is  to  enable  the 
vendee  to  pass  upon  the  validity  of  the  title, 
and  to  enable  him  to  do  so  It  should  contain 
everything  material  concerning  Its  sources 
and  condition.  Kane  v.  Rippy  (Or.)  23  Pac. 
180;  Bumaby  v.  Equitable  Reversionary 
Interest  Society,  54  U  J.  Oh.  466;  Taylor 
V.  Williams  (Colo.  App.)  31  Pac.  504;  1  Cyc. 
213.  "The  object  of  an  abstract"  says  Mr. 
Curwen,  in  his  work  on  Abstracts  (section 
3^  "iB  to  famish  the  buyer  and  his  counsel 
wUh  a  Btatttnent  of  every  fact  and  abstract 
of  the  contents  of  every  deed  on  record  upon 
which  the  TalidltT  and  marketabloiess  of 
the  title  dlepend.  so  fall  that  no  reuonable 
tnqiUry  eball  remain  unanswered,  so  brief 
that  the  mind  of  the  reader  shall  not  be  dis- 
tracted by  irrelevant  details,  so  methodical 
tbat  connsel  may  form  an  <vinlon  on  each 
conveyance  as  he  proceeds  in  bis  reeding, 
and  so  clear  that  no  new  arraiu^anent  or 
diaaectton  of  the  evidence  nuy  be  requited. 
The  buyer  has  the  right  to  demand  a 
marketable  title.  He  bas  a  right  to  demand 
tbat  the  abstract  ot  title  aball  disclose  such 
evidence  of  that  title  as  will  enable  him  to 
defeat  any  action  to  recover  or  incumber  the 
land."  The  title  may  be  good;  bnt  one  to 
whom  an  abstract  showing  good  title  has 
been  promised  as  a  condition  precedent  Is 
not  bound  to  accept  any  evidence  thraeof, 
except  tbat  contained  in  the  abstract.  The 
vendee  in  such  a  case  is  not  required  to  ac- 
cept or  rely  on  parol  evidence  of  title,  or  in- 
formation dehors  the  records,  or  the  word  of 
the  vendor.  That  the  title  was  not  only  to 
be  good,  but  that  the  abstract  was  to  so  ex- 
hibit It,  was  a  valuable  consideration  In 
entering  Into  the  agreement;  tor  every  one 
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recognizes  the  snperlor  BalablUty  of  land 
with  good  paper  title.  Bven  If  good  title 
might  be  established  ty  parol,  the  only  evi- 
dence of  adverse  possession  adduced  was 
that  of  plaintiff,  in  response  to  the  anestion: 
"How  long  had  the  land  been  occupied  by  the 
persons  of  whom  yon  bought  It,  to  yonr 
knowledge)  A.  It  had  been  occupied  be- 
tween 12  and  15  years  to  my  knowledge  by 
the  same  fellows."  There  was  no  showing  as 
to  the  character  of  their  possession,  nor 
whether  in  hostility  to  the  true  owners.  The 
affidavits  of  Hook  as  to  adverse  possession 
had  been  recorded  and  noted  on  the  abstract 
The  abstract,  but  not  ttie  affidavits,  was 
introduced  in  evidence.  It  seems  unnecessary 
to  say  that  a  condensed  statement  of  a  copy  of 
a  record  of  an  affidavit  was  not  admissible  In 
evidoice  In  proof  of  the  facts  ttiwein  recited, 
when  the  affldavltB  themselvea  were  not  ad- 
missible. 

Evidently  neither  party  proceeded  on  the 
theory  that  oral  evidence  of  adverse  posses- 
sion might  be  considered.  The  theory  of  the 
defendant  seems  to  have  been  that,  though 
such  possession  might  not  be  proven,  the  ab- 
stract of  title  could  be  perfected  by  causing 
to  be  recorded  affidavits  that  defendant's  pos- 
session had  been  adverse  and  noting  these 
on  the  abstract  Affidavits  generally  are  not 
recordable ;  for  fbe  Code,  in  designating  those 
papers  which  may  be  recorded,  by  implication 
excludes  all  others.  An  exertion,  howev^, 
Is  found  In  section  2907  of  the  Code,  provid- 
ing that  "affidavits  explaining  any  defect  in 
the  chain  of  title  to  any  real  estate  may  be 
recorded  as  Instruments  affecting  real  prop- 
erty." The  precise  effect  of  this  statute  is 
not  clear.  It  Is  enough  In  the  instant  case  to 
note  that  It  does  not  authorize  the  owner  to 
supply  a  link  In  the  chain  by  Indlcatlag,  in 
the  form  of  an  affidavit  the  oral  evidence 
available  to  establish  it.  From  the  wording 
of  the  statute  it  was  likely  Intended  to  en- 
able the  landowner  to  make  of  record  ex- 
planations of  ai^rrat  rather  than  real,  de- 
fects. Certainly  It  was  not  intended  to  en- 
able any  one  to  make  out  of  record  a  title 
resting  solely  in  parol.  Those  In  this  case 
did  not  help  the  rectnrd.  Th^  were  in  the 
nature  oC  hearsay,  so  say  all  the  authorities 
(2  Cyc.  8S),  and  not  proof  of  what  they  pur- 
ported to  exprMS.  We  conclude  that  the  ab- 
stract did  not  exhibit  such  a  title  as  defend- 
ant contracted  tiuit  It  should. 

2.  Plaintiff  caused  notice  of  resdssloi  to 
be  aerved  on  the  defmdant  April  8,  and  be- 
gun this  suit  April  9,  1908;  and  the  latta 
InslstB  tliat  he  was  »itltled  to  a  reasonable 
time  after  notice  to  comply  with  his  agree- 
m&at  Whether  he  was  not  Iwund  to  be 
In  a  situation  to  perform  on  the  day  stipu- 
lated need  not  be  determined.  But  see 
Prlmm  t.  Wise  (Iowa)  102  N.  W.  427;  Webb 
T.  Hancher  aowa)  102  N.  W.  1127.  The 
evidence  shows  that  he  was  znaUns  no 
effwt  to  remedy  the  defects  in  the  abstract  to 
which  we  have  adverted.   He  waa  raying 


qpon  the  advice  that  adverse  possession  met 
the  situation,  and  even  at  the  trial  in  No- 
vember following  had  not  remedied  them. 
Ai  be  did  not  pn^ose  to  perfect  the  ahatiact 
there  was  no  occasion  to  delay  antt 

8.  The  evidence  abows  that  in  reliance 
upon  the  pwformance  of  the  cmtract  on 
defendant's  part  the.idalntlff  on  February 
12, 1908,  leased  the  land  to  one  Bailee  for  the 
term  tjt  one  year  from  Uarch  1,  1908.  The 
rental  waa  1260,  wUdi  baa  bem  paid  Into 
the  liandi  of  the  clerk  of  court  to  abide  the 
reanlt  of  this  action:  the  paities  stipnhiting 
that  In  event  of  a  decree  readndlng  the  con- 
tract It  shall  be  paid  to  dtfeodant,  but  to 
plaintiff  If  spedflc  performance  la  ordered. 
Defendant  Inslats'  that  the  effect  ot  leasing 
tiie  land  was  to  place  an  Incumbrance  there- 
on, whldi  prevented  ^alntlff  from  restoring 
a«  good  ft  tlfle  as  waa  reedvad.  That  this 
was  easentlal  may  be  conceded.  Steraison 
T.  Polk,  71  I<nra.  iSO,  82  N.  W.  840;  Buise 
T.  Oedar  Bapl^  B,  Go.,  82  Iowa,  lOL  But 
tiie  leaae  was  executed  with  defotdant's 
knowledge  and  vrithout  objection.  The  de- 
fendant hlmadf  was  not  occupying  the  land. 
It  waa  leased  to  tenants,  and  he  recommend- 
ed Sallee  to  plaintiff  aa  a  aultaUe  tenant 
In  these  ^reumatanceo  we  think  the  d^rery 
of  the  leaae  with  the  rent  to  the  defendant 
a  sufficient  rmtoratlon  of  the  proper^. 

4.  It  Is  said  that  as  plaintiff  did  not  tender 
back  the  note  and  lease  prior  to  the  begin- 
ning of  the  action,  he  is  estopped  from  elect- 
ing to  rescind.  But  this  court  has'  held  that 
It  Is  in  time  If  personal  property  even  is 
tendered  for  the  first  time  in  the  petition 
asking  for  rescission.  McOorkell  v.  Karhoff, 
90  Iowa,  54B,  58  N.  W.  918.  Prior  to  ascer- 
taining that  defendant  could  or  would  not 
perform  his  part  of  the  agreement  plaintiff 
listed  the  land  for  sale,  and  It  is  said  that  by 
this  he  is  estopped  from  rescinding.  But  It 
does  not  appear  that  defendant  was  misled 
thereby  to  his  prejudice,  and  for  this  reason 
the  plea  cannot  be  sustained. 

5.  Again,  defendant  urges  tlut  plaintiff 
was  never  In  a  situation  to  comply  with  his 
part  of  the  agreement .  There  la  no  doubt 
that  he  experienced  some  difficulty  In  rais- 
ing the  money,  but  the  evidence  that  be  bad 
arranged  for  more  than  enough  to  meet  the 
deferred  payment  Is  undisputed.  True,  he 
did  not  have  It  on  March  1,  1908,  the  day 
fixed  for  performance.  He  did  have  a  large 
portion  of  It  and  had  so  arranged  for  the 
balance  that  he  could  have  obtained  It  at  the 
time  of  the  written  tender  on  the  24th  of 
March,  had  It  been  accepted.  Time  was  not 
made  the  essence  of  the  contract  and  as  the 
delivery  of  an  abstract  showing  good  title 
waa  a  condition  preoedmt  to  the  deferred 
juyment  and  it  had  not  then  been  furnished, 
this  waa  timely.  It  is  said  that  plaintiff 
should  have  paid  interest  on  the  mortgage 
be  assumed  from  January  1,  1908.  It  does 
not  appear  to  have  been  due.  Uoreover, 
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tlilB  portion  of  tbe  coDtract  waa  merely  for 
tbe  parpose  of  fixing  the  date  from  which 
Interest  on  the  mortgage  debt  was  to  be  as- 
sumed. 

6.  The  answer  sets  np  fraudulent  conceal- 
ment on  the  part  of  Pagan,  but  the  evidence 
fails  to  sustain  the  chaise.  If  part  of  tbe 
meata  were  Injured,  Frl<^  advised  defendant 
of  the  fact,  and  notwithBtandlng  this  in- 
formation he  accepted,  them  at  the  prices 
stated  in  the  Invoice.  Tbe  claim  that  prop- 
erty of  others  was  Included  Is  without  sup- 
port Considerable  evidence  was  introduced 
bearing  on  the  value  of  tbe  property  turned 
over  to  the  defendant,  bat  tbe  parties  them- 
selves have  agreed  upon  its  value,  as  well  as 
the  value  of  the  land,  and  by  that  th^  are 
hooDd.  As  def^idant  baa  disposed  of  tbe 
T^apertj,  be  must  pay  Its  value  as  stipulated. 

We  conclude  that,  aa  defendant  failed  to 
furnish  the  abstract  as  agreed,  tbe  decree  of 
qfedflc  performance  should  be  reversed,  and 
a  decree  mtered  resdndlng  the  contract,  and 
also  tor  Jndgmeit  In  favor  of  plaintiff  for  tbe 
money  paid  defendant  and  the  value  of  the 
property  delivered  to  him,  with  Interest  at 
tbe  rate  of  6  pa  cent,  per  annum  from  the 
dates  of  such  payment  and  ddlvery,  and 
that  tbe  rent  money  should  be  applied  on 
such  Judgment, 

Reversed. 


STATE  ex  rel.  CARROLL,  State  Auditor,  v. 
CORNING  STATE  SAVINGS 
BANE  et  al. 
(Supreme  Court  of  Iowa.  Oct  20,  1805.) 

L  Rbcbivbbs— GusiooT  ov  Funds— Deposit 
zn  Bane. 

A  receiver  may  deposit  the  funds  of  an- In- 
solvent estate  coming  into  bis  hands  aa  such 
in  a  bank  of  good  standing  and  repute. 

[Bd.  Note.— -Fw  cases  in  point,  see  voL  42, 
Cent.  Dig.  Receivers,  I  188.] 

2.  Sahb— Oabb  Requibbd.  . 

A  receiver  in  determining  the  character  of 
a  bank  in  which  he  is  about  to  d^osit  fands 
of  tbe  receivership  is  required  to  exercise  that 
d^ree  of  prudence  and  care  ordinarily  exercised 
by  reasonably  cautious  men  in  their  own  affairs 
like  importance. 
[Ed.  Note. — For  ctaes  in  point,  see  voL  42, 
Cent.  Dig.  Receivers,  |  188.] 

8.  Baue— Bank  as  Cbiditob. 

The  fact  that  a  bank  was  a  creditor  of  an 
insolvent  estate  did  not  render  a  deposit  by 
the  receiver  of  funds  of  tbe  recelvemhip  in  such 
bank  wrongfuL 

4.  Banes— Deposit  bt  Receiveb  or  Debtob 
—Set-Oft  by  Bane. 

Where  a  bank  which  was  a  creditor  of  an 
insolvent  estate  received  a  deposit  of  funds  from 
the  receiver,  it  could  not  apply  such  funds  on 
its  claims  nor  plead  such  claims  as  an  offset 
against  tbe  deposit 

5.  Sams— INSOLVENCT— Pbefeeences— Secvb- 

KD  CX.AXU. 

The  funds  of  a  recelvershiiji  were  deposited 
in  a  bank,  and  subsequently  in  litigation  be- 
tween tbe  bank  and  another  creditor  of  the 
insolvent  It  was  decreed  that  the  bank,  upon 
executioo  oi  a  bond,  shotild  be  paid  the  amount 
dscned  to  1^  the  bond  to  be  conditioned  that 


tbe  bank  would  pay  any  party  who  might  be 
found  entitled  to  the  fund  on  appeal,  hut  the ' 
bank  did  not  avail  itself  of  tbe  privilege,  and 
the  money  continued  on  deiKMut  as  before,  and 
the  hank  became  insolvent,  and  thereafter  the 
other  creditor  obtained  a  reversal  and  a  fxidg- 
ment.  Held,  that  ttiere  was  no  fround  im  de- 
claring a  preference  against  the  oank  in  favor 
of  such  creditor  or  the  receiver. 

Appeal  from  District  Court,  Adams  Coun- 
ty;  W.  E.  Miller, 

P.  H.  Bevln  was  aKwinted  receiver  of  tbe 
Insolvent  estate  of  T.  C.  Reld,  which  was  re- 
duced to  money  prior  to  June  1.  1898,  and 
deposited  In  the  Coming  State  Savings  Bank. 
Tbe  account  continued  imtll  tbe  bank  closed 
and  C.  F.  Andrews  was  appointed  receiver 
in  February,  1004,  at  which  time  there  was  a 
balance  of  fl,466.68.  The  course  of  the  liti- 
gation necessitating  this  long  delay  appears 
in  First  Nat  Bank  v.  Reld,  122  Iowa,  280, 
98  N.  W.  107,  In  which  action  tbe  Rock 
Island  Plow  Company  finally  procured  a 
judgment  for  tbe  possesion  of  certain  bay 
loaders  fixing  their  value,  and  an  order  direct- 
ing Bevlns,  as  receiver,  "to  pay  to  the  Rock 
Island  Plow  Company  the  amount  of  tbe 
foregoing  judgment,  |1,7S0,  with  Interest 
thereon  at  tbe  rate  of  4  per  cent  per  annum 
from  the  2Stb  day  of  June,  1893."  There- 
after Bevlns,  as  receiver,  and  tbe  Rock 
Island  Plow  Company,  intervened  In  tbe  ac- 
tion in  which  receiver  for  the  bank  was  ap- 
pointed, and  prayed  that  tbe  balance  due 
Bevlns,  as  receiver,  be  declared  a  preferred 
claim,  and  that  tbe  receiver  of  tbe  bank  be 
ordered  to  pay  tbe  same  to  tbe  plow  company. 
Upon  hearing,  tbe  petition  of  intervention 
was  dismissed.  Bevlns,  as  receiver,  and  the 
Rodk  Island  Company,  appeal  Affirmed. 

FUcklnger  Bros.,  for  appellants.  Uaz- 
well  tc  Maxwell,  for  an^ellee. 

LADD,  J.  A  receiver  may  deposit  tb» 
fimds  of  an  insolvent  estate  coming  into  his 
bands  as  such  In  a  bank  of  good  standing  and 
repute.  In  determining  tbe  character  of  the 
bank  that  d^ree  of  prudence  and  eare  is 
exacted  which  is  ordinarily  exercised  by  rea- 
sonably cantloDB  moi  in  transactiiv  their 
own  business  of  like  Importance^  and  tito 
same  mle  obtains  witli  rvtfxeooo  to  contlB* 
nlng  the  deposit  Beach  on  Recelvow,  I 
809;  Officer  t.  Officer.  120  Iowa,  888, 94  N.  W. 
947,  98  Am.  St  Rep.  S6B;  Terrell  t.  Terrtil, 
69  N.  a  69;  Barton's  ExY  v.  Bidgeway's 
Adm'r.  92  Va.  162,  28  S.  B.  226  ;  28  Am.  & 
Eng.  Edcj.  of  Law  (2d  Ed.)  1097. 

2.  Tbe  deposit  in  the  instant  case  was  made 
in  the  Coming  Stete  Savings  Bank,  a  party 
to  tlie  litigation  in  which  the  recelvM*  was 
appointed,  and  i^pellant  Insists  that  tor  this 
reason  it  was  wrongful.  But  the  relation  of 
the  bank  as  a  creditor  of  tbe  estete  and  that 
of  it  as  a  depository  of  an  officer  of  the  conrt 
are  oitlreiy  distinct  and  s^rat&  It  could 
not  apply  the  receiver's  ftmds  on  ite  claims, 
nor  plead  said  claims  as  an  offset  to  bis  de- 
mands tor  tbe  deposit,  at  least  not  in  excess 
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of  the  UDOunt  prevlonslr  ordered  by  the 
court  to  1)6  paid  thereon.  Possibly  the  fact 
of  a  baift  being  a  creditor  might  have  some 
bearing  on  the  care  to  be  exercised  in  the 
selection  by  a  recover  but  c»talnly  it  la 
not  ground  for  rejecting  anch  a  bank  as  an 
illegal  depoaltory  of  the  moneys  of  an  estate 
for  safe  keying. 

8.  All  the  moneys  aave  yiS9.00  were  de- 
posited with  the  bank  before  1896,  and  that 
In  18^  In  a  controversy  over  certain  hay 
loaders,  part  of  the  property  InvolTed  in  the 
action  in  which  the  ieceiT»  waa  aiqiwlnted, 
the  district  conrt  decreed  that  the  Gomtng 
State  Savh^  Bank  waa  oitltled  to  the  pro* 
ceeds  of  Oielr  sale  as  against  the  claim  of 
the  Rock  Island  Plow  Company,  and  a  por- 
tion of  the  decree  prorlded  that  upon  the  vl- 
ecutlon  by  "the  Coming  State  Savings  Bank, 
of  a  bond  In  donble  the  amount  herein  order- 
ed to  be  pnmiptly  paid  to  said  bank,  being 
an  amount  in  excess  of  the  deposit  (11,460.63) 
with  good  and  soffld^t  anretles  to  be  ap- 
proved by  the  said  clerk,  conditioned  for  the 
said  bank  to  pay  any  party  or  parties  to  this 
suit  who  may  be  found  on  appeal  ^titled  to 
said  fnnd,  or  any  part  thereof,  the  said  re- 
ceiver Is  hereby  authorized  to  pay  said  bank, 
so  filing  said  bond,  the  amount  which  said 
bank  entitled  to  recelTe  under  the  pro- 
visions of  this  decree." 

The  evident  object  of  this  jworlalon  was  to 
allow  payment  to  the  bank  by  the  receiver  In 
accordance  with  the  dedalon,  and  at  the 
same  time  protect  the  plow  company  by  the 
execution  of  a  bond  against  loss  In  event  of 
a  reversal  on  appeal.  But  the  bank  did  not 
avail  Itself  of  the  privilege,  and  the  mon^ 
continued  on  deposit  pending  appeal  precise- 
ly as  before,  and  subject  to  the  order  of  the 
receiver.  In  what  way  this  could  have  af- 
fected the  relationship  of  the  receiver  to  the 
bank  we  are  not  advised.  It  merely  omitted 
to  avail  Itself  of  the  benefit  of  this  portion 
of  the  decree.  The  character  of  the  deposit 
continued  unchanged,  and  there  Is  nothing  In 
the  record  to  indioate  any  want  of  prudence 
on  the  part  of  the  receiver  In  allowing  It  to 
ranain.  We  conclude  that  there  Is  no 
^nnd  for  declaring  a  preference  in  favor 
of  the  Rock  Island  Plow  Company,  which  ap- 
pears entitled  to  the  balance  due  the  receivn, 
or  in  favor  of  the  receiver,  Bevlns,  as  against 
the  receive  of  the  bank. 

Afllrmed. 


JORDAN  T.  BLBOTRIOAL  8UPPLT  00. 
etaL 

(Supreme  Ooort  ot  Iowa.   Oct  2S,  IBOBb) 

1.  CoRPOR4Tions— Recbivebs— Mamaokhbrt 
or  PBOpaBir— Pabxt  BmnuD  to  Cou- 
PLAin. 

A  stocUurider  of  a  corporation,  at  whose 
instance  a  receiver  was  appointed,  cannot  com- 
plain of  the  receiver'!  manner  of  condncting  the 
corjrarate  business,  when  the  creditors  do  not 
cmnplaln  and  no  injnty  will  result  by  Uw  re- 
«^ver's  eondnet. 


2.  Receivbbs— Reuovai» 

Where  a  receiver  has  accounted  for  all  the 
property  of  the  estate,  and  has  reduced  it  to 
cash,  there  Is  no  occasion  for  his  removal  for 
misconduct  and  the  appointment  of  another. 
8.  Same. 

That  a  receiver  operated  the  plant  of  the 
estate  at  a  loss,  thereby  incurring  expenses, 
did  not  call  for  his  removal,  where  there  was 
no  evidence  of  bad  faith  on  bis  part. 

[Ed.  Note. — For  casea  in  point,  see  vol.  42, 
Cent  Dig.  Receivers,  1 109.] 

Appeal,  from  XMatrlct  Court,  Woodbary 
(3ounl7;  George  W.  Wakefield,  Judge. 

T.  H.  Johnson  waa  appointed  receiVor  of 
the  Blectrlcal  Sopp^  Oompany  In  January, 
1901,  and  filed  his  final  r^rt  June  11, 1902. 
To  this  several  creditors  Interposed  objec- 
tlons,  and  the  plalntlfC,  in  the  action  in  which 
the  receiver  was  appointed,  filed  an  appUca- 
llon  for  Ills  removal.  ■  Upon  hearing,  all  ob- 
jectlons  by  creditors,  save  as  to  one  Item, 
were  overruled,  and  upon  payment  of  that 
he  was  ordered  to  be  dischai^ied,  and  bis 
bondmen  released.  The  plalntUf  alone  ap- 
peala  Affirmed. 

John  R.  Carter,  for  appellant  Henctersoa 
&  Frlbouiv.  fo'  appellees. 

PER  CURIAM.  None  of  the  creditors 
whose  objections  to  the  final  report  of  the  re- 
ceiver of  the  Electrical  Supply  Company  were 
overruled  have  appealed.  The  case  Is  brought 
here  by  the  plaintiff,  a  stockholder,  at  whose 
instance  the  receiver  was  appointed.  In  re- 
sponse to  the  final  report  he  demanded  the  re- 
moval of  the  receiver  and  appointment  of  an- 
other, to  whom  all  property  of  the  company 
in  his  hands  should  be  delivered,  and  that  he 
be  required  to  report  fully  with  proper 
vouchers,  basing  such  demand  upon  five 
grounds,  to  wit:  (1)  That  "tliere  has  be^ 
malfeasance  on  the  part  of  the  receiver  in 
performing  the  duties  of  his  office."  (2)  That 
the  receiver  "has  not  performed  his  duties  in 
the  interest  of  all  creditors  and  stockholders." 
(3)  That  the  receiver  has  shown  partiality 
to  some  creditors,  paying  some  In  full  and 
not  paying  others.  (4)  That  the  receiver  has 
settled  the  claims  of  some  of  the  creditors 
at  a  discount,  and  has  not  reported  or  ac- 
counted for  such  discount  to  the  court  (S) 
From  the  report  filed  there  is  no  Itemized 
statement  of  the  accounts  collected  In  the  re- 
ports of  the  receiver  as  filed,  and  your  appli- 
cant Is  Informed,  and  verlly  believes,  that 
some  accounts  have  been  collected  by  said 
receiver  and  he  has  not  reported  the  same. 

That  there  were  some  Irregularities  may  be 
conceded,  but  these,  so  far  as  they  affect  the 
Interest  of  the  stockholders,  have  been  ex- 
plained by  the  receiver  conaiatently  with 
honesty  In  the  discharge  of  his  duties.  If  he 
did  not  perform  his  duties  In  the  Interest  of 
the  creditors,  or  was  partial  as  between  them, 
the  answer  Is  that  they  are  making  no  cwn- 
plaint,  and  It  does  not  appear  that  bis  man- 
ner of  dealing  vrlth  them  tias  or  will  result 
In  any  Injury  or  loss  to  the  company  or  its 
■to(AholderB.  The  charge  that  he  failed  to 
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report  dlsconnts  obtatDed  from  credltoTB  was 
not  Bostalned.  The  assertion  that  Bome  ac- 
coanta  had  been  collected  the  receiver, 
whidi  be  bad  failed  to  report,  has  some 
foimdatloD,  but  this  resulted  from  handling 
property  pledged  as  secnrlty,  or  In  making 
use  of  coUectloaa  In  settling  with  creditors 
who  were  threatening  bankruptcy  proceed- 
ings, and  not  from  an  Intention  to  misappro- 
priate A  full  accounting  was  made  on  the 
hearing,  and  we  are  satisfied  that  all  the 
property,  Including  accounts  and  moneys  col- 
lected, was  fully  accounted  for.  All  had  been 
reduced  to  cash,  and  there  was  no  occasion 
R>r  the  removal  of  the  receiver  and  the  ap- 
pointment of  another.  The  court,  then,  had 
.  fall  Information,  with  autborl^  to  order  the 
payment  of  all  funda  belonging  to  the  estate 
to  those  entitled  thereta 

Exception  Is  taken  In  argument  to  loss  In- 
curred In  the  operation  of  the  plant  and  the 
■alary  allowed  the  receiver.  It  Is  doubtful 
whether  the  objections  cover  this  complaint, 
bat,  If  they  do,  the  record  Is  not  such  as  to 
support  a  finding  of  bed  faith  on  the  re- 
ceiver's part,  and  the  adjustment  of  compensa- 
tion and  expenses  were  matters  for  disposi- 
tion In  settling  the  receiver's  accounts,  and 
did  not  call  for  bla  removaL  There  was  no 
error  In  dlsmlsalng  the  appllcatlxn. 

Affirmed. 


WHKBLIOB  V.  LONG. 
Supreme  Gooit  of  Iowa.  Oct.  21,  1900.) 
L  EzacuTOBB  —  CouFBUuna  Accouhtino  — 

GOASDIAR    AS  GXKOTITOB— PBOCnDIMO  BT 

YOLUNTEBa  AS  NEXT  FbUKD. 

Where  an  executor  was  also  ruardian  of  a 
minor  child  of  decedent,  thoush  the  child  was 
old  enough  to  exercise  the  right  of  choosing  her 
own  guardian,  the  court  bad  discretion  to  en- 
tertain a  proceeding  instituted  by  a  mere  vol- 
unteer to  compel  the  executor  to  make  a  0nal 
report  and  to  make  charges  agaiosc  himself  as 
guardian. 

2.  WiuL^— ConsTBDcnoR— SvAsaia  Cuobes 

— BSIiATIVE  POBITIOH. 
A  clause  in  a  will,  which,  standing  alone, 
will  pass  a  fee,  may  be  so  limited  by  subseqaent 
clauses  aa  to  [>ass  a  life  estate  only,  or  to  im- 
pose conditions  by  which,  upon  certain  con- 
tingencies, the  estate  may  be  entirely  defeated. 

[Kd.  Note. — For  cases  In  point,  see  ToL  48, 
Gent.  Dig.  Wills,  H  080,  1S51.] 

8L  SAHS  —  Elf  ATU   ClBATID  —  DlRAflIBI.1 

Fees. 

Where  testatrix's  will  gave  her  daughter  her 
real  estate,  but  subsequent  paragraphs  provided 
that,  if  the  daughter  shoul*]  die  before  reaching 
the  age  of  18,  the  property  should  be  eoually 
divided  between  others,  but  tliat,  if  she  should 
marnr  before  reaching  IS,  she  should  become 
entitled  to  the  "fall  control"  of  the  property, 
the  devise  was  not  reduced  to  a  mere  life  estate, 
bot  the  subsequent  clauses  merely  provided  a 
condition  that  until  the  danabter  arrived  at  the 
age  of  IS,  or  sooner  married,  the  estate  was 
determinable  by  her  death. 
4.  Sams— Yauditt. 

A  win,  the  effect  of  which  Is  that  ontil  the 
tevisee  anives  at  a  required  age,  or  sooner 
marriea,  her  estate  la  determinable  by  her  death. 
Is  valid.  ^ 


G.  EXECUTOBS  AHO  ADHnnBTUTOIS— SETTLE- 

icxrts—Beview. 

The  oversight  and  direction  of  the  settle- 
ments of  estates  is  in  the  district  courts,  and 
the  Supreme  Court  will  not  interfere,  except 
upon  a  clear  showing  that  justice  demands  it. 

Appeal  from  District  Court,  Taylor  Coun- 
ty ;  H.  M.  Towner,  Judge. 
The  oplidon  states  tbe  case.  Aflbmed. 

Haddock  &  Sons,  for  appellant  Flick  & 
Jackscm,  for  appellee. 

WEAYEB.  J.  Ada  Wbeeler,  of  Taylor 
county,  Iowa,  died  testate  on  December  81, 
1882.  By  tbe  aectmd  paragraph  of  her  will, 
whicb  baa  beuk  duly  probated,  tlie  testatrix 
In  general  terms  devised  and  bequeatbed  her 
entire  estate,  real  and  personal,  to  her 
daughter  and  only  dilld,  Bnrt  Oleiulore.  6y 
ttie  thizd  and  fourth  paragraphs  It  was  far- 
ther provided  tbat.  If  said  dangbter  dionld 
die  before  arriving  at  tbe  age  of  18  years,  the 
property  mentioned  In  the  will  should  be 
equally  divided  between  the  father,  brothers, 
and  slaters  of  the  testatrix ;  bnt,  If  tbe  daugh- 
ter Bbould  marry  before  arriving  at  tbe  age 
of  18  years,  abe  should  become  entitled  to 
the  "fall  contKd"  ot  said  property.  By  tbe 
fifth  and  last  paragraph  tbe  def«idant  here- 
in, John  H.  Long,  brother  of  tbe  testatrix, 
Is  named  as  sole  executor  without  bond,  and 
be  Is  (Ivm  authorlly  to  sell  the  real  esta^ 
tf ,  Is  bis  judgment,  sacb  sale  la  for  tbe  best 
Interests  of  the  devisee.  Said  Iiong  appears 
to  bave  been  duly  qualified  as  executor,  and 
to  have  beoi  alao  appointed  guardian  of  the 
child.  On  September  16^  1908.  Belle  Wbeel- 
ex,  claiming  to  appear  as  next  Mend  ot  Burt 
Olendore  Wheeler,  filed  a  motion  or  applica- 
tion In  the  probate  proceedings  to  compel  tbe 
executor  to  make  a  final  report  of  his  trust 
and  charge  himself  as  guardian  with  the  un- 
expended runalndw  of  the  estate.  Tbla  ap- 
plication was  resisted  by  the  executor  and 
denied  by  the  court,  from  which  ruling  the 
next  friend  appeals. 

It  may  be  said  that  Belle  Wheeler,  at 
whose  Instance  this  proceeding  was  institut- 
ed, appears  to  be  a  volunteer  in  this  matter, 
and,  so  far  as  the  record  discloses,  the  ward 
herself,  who  is  old  enough  to  exercise  tbe 
right  of  choosing  her  own  guardian.  Is  not 
dissatisfied  with  the  situation  of  the  estate. 
It  was,  however,  within  the  discretion  of  the 
court  to  entertain  the  proceeding,  and.  we 
shall  disiwse  of  the  case  upon  tbe  merits  of 
the  proposition  argued  by  counsel. 

The  single  contention  raised  in  argument 
by  tbe  appellant  Is  that  the  testatrix  having, 
by  the  second  clause  of  her  will,  devised  and 
bequeathed  her  estate  to  her  daughter  In 
terms  which,  If  not  otherwise  qualified, 
would  vest  in  the  daughter  an  absolute  title, 
tbe  limltatlonB  placed  upon  that  provision  by 
the  third  and  fourth  paragraphs  are  void 
for  repugnancy ;  and  that,  the  child  having 
thus  been  vested  with  an  absolute  and  un- 
qnalifled  title  to  the  property,  Ita  charge  and 
control  sbonld  be  surrendered  to  her  or  to 
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ber  gnanUaiL  WMunit  conceding  that  this 
Is  tlie  only  qnestlon  vhlch  conld  ba  propaly 
raised  nnder  the  lasnee  as  prasoited  to  the 
trial  oonrt,  we  proceed  to  Its  e(»ulderatlon. 
Connael  Inetet  ttiat  by  giving  any  force  and 
effect  to  the  third  and  fourth  paragrapha 
the  cmxrt  redocea  the  derlaee'a  Intereata 
under  the  will  to  a  mere  life  estate,  thereby 
defeating  tiie  purpose  expressed  In  the  see* 
ond  paragraph.  This,  It  Is  said,  cannot  be 
done.  If  we  were  to  agree  that  the  effect 
of  the  later  paragraphs  la  to  pass  a  life  es- 
tate, Instead  of  an  absolute  title  or  fee  In 
the  prop^ty.  It  would  not  necessarily  pre- 
sent a  case  of  repugnancy.  It  has  hem 
held  by  this  and  other  courts  wltt  great  fre- 
quency that  a  clause  In  a  will,  which,  stand- 
ing entirely  alon^  will  pass  an  absolute 
title,  may  be  so  restrained  and  limited  by 
subsequent  clauses  aa  to  pasa  a  Ufa  estate 
only,  or  to  impose  condlUons  which,  up- 
on certain  contlQB«icles,  the  estate  may  be 
entirely  defeated.  See  Meek  t.  Brlggs,  87 
Iowa,  eia  64  N.  W.  408,  48  Am.  St 
410;  StlT«s  T.  Gardner,  88  Iowa,  807,  5S 
N.  W.  B16;  Jordan  t.  HInUe,  111  Iowa,  48, 
82  N.  W.  Jordan  Woodln,  98  Iowa, 
458,  61  N.  W.  948:  Umas  Meldt,  101  Iowa, 
848.  70  N.  W.  208;  Smith  T.  BeU,  31  U.  B. 
68,  8  li.  Ed.  322;  Slegwald  r.  Slegwald.  37 
lU.  480;  Shelters  t.  Ladd,  141  Pa.  340.  21 
Atl.  006;  Bowser  t.  Uattler,  187  Ind.  648, 
80  N.  B.  701,  86  N.  a  714;  Anderson  t.  Hall's 
Adm'r,  80  Ky.  91. 

"It  la  the  Intention  of  the  testator,  and 
not  the  rule  of  construction  which  goTems.** 
Matter  of  James.  146  N.  T.  100.  40  N.  a 
876,  48  Am.  St  B^.  774.  A  fair  reading 
of  the  will  here  In  question  dlscloaee  no 
Intention  to  reduce  the  devise  to  the  daughter 
to  a  mere  life  estate;  nor  Is  such  the  effect 
ot  ocmcedlng  the  validity  of  the  third  and 
fourth  paragraphs.  These  added  clausea  do 
no  more  than  provide  a  condition  that  the 
death  of  the  daughter  before  marriage  and 
before  arriving  at  her  majority  should  oper> 
ate  to  defeat  entirely  the  estate  given  to 
her  by  the  second  paragraph,  and  vest  the 
same  in  the  father,  brother,  and  sisters  of 
the  testatrix.  If  the  contli^Bency  thus  pro- 
vided against  does  not  arise,  and  the  daughter 
Uvea  to  reach  the  age  of  18  years,  or  sooner 
marries,  the  limitation  or  condition  will 
cease  to  operate.  In  other  words,  until 
the  devisee  arrives  at  the  required  age,  or 
sooner  marries,  her  estate  Is  determinable 
by  her  death.  That  the  clearly  expressed 
purpose  of  the  testator  to  create  an  estate 
of  this  kind  will  be  respected  and  enforced 
Is  well  established.  Wltbelm  v.  Calder.  102 
Iowa,  842,  71  N.  W.  214;  30  Am.  &  Eng. 
Ency.  L.  (2d  Ed.)  751 ;  LItUewood's  Will,  96 
Wis.  808.  71  N.  W.  1047.  It  Is  true  that  the 
devise  of  a  fee  In  land  to  one  person,  with 
an  executor;  devise  over  to  anothOT,  Is  not 
Inconslsteiit  with  the  right  of  the  former 
to  succeed  to  the  possession  and  enjoyment 
of  the  proper^  Immediately  upon  the  death 


of  the  testator;  but  the  wUl  bttCon  db,  wh» 
read  aa  a  wbolc^  In  light  of  tha  conceded 
facta  and  dicnmatancea,  makes  it  quite  clear 
ttiat  the  teatatrix  did  not  Intend  that  her 
daughter,  who  waa  then  a  Strang  diUd, 
ahould  come  Into  the  "full  ctrntrol"  of  the 
esUte  until  she  attained  her  majority  by 
reaching  the  required  age  or  marriage. 

It  la  not  necessary  for  us  to  bold  that  the 
court  la  without  authority  to  require  the 
executor  to  make  flnal  r«pcnt  fai  respect  to 
that  troat,  and  thereafter  account  for  the 
funda  and  property  In  his  capacity  as 
guardian.  But  thoe-  la  no  charge  or  proof 
that  defendant  haa  abused  his  trust  or  wast- 
ed the  estate,  and  no  good  reaaon  la  ahowa 
for  holding  that  a  refusal  of  Uie  peremp- 
tocy  OTder  of  the  Und  demanded  la  error. 
The  oversight  and  direction  of  the  aettle- 
ment  of  eatates  la  committed  to  the  district 
courts,  and  their  familiarity  with  aU  the 
details  and  drcumstances  peculiar  to  cases 
of  ttila  characta,  arising  fOr  th^r  considera- 
tion, makea  it  unadvisable  for  this  court  t» 
interfere  thmln.  aave  upon  clear  and  satla- 
tactory  showing  that  Justice  demands  it 
The  trial  court,  after  an  examination  of  the 
case  upon  demand  of  the  plaintiff,  found 
no  aaffldent  reason  for  an  immediate  closing 
of  the  executor's  account,  and  upon  the-, 
showing  made  we  are  not  Jnatlffled  In  over^ 
ruling  that  conclurion. 
Tti%  order  appealed  from  Is  affirmed. 


PARSONS  V.  CROCKER  et  aL 
(Supreme  Court  of  Iowa.  Oct  21,  1805.) 

1.  CANCEZXATion  OF  InsntTncsnTS— Gbouhdb 
— Failttbe  ot  COnSXDIUTIOll. 

The  failure  of  a  frantee  In  a  deed  to  paj 
rent  to  the  grantor  as  required  by  the  terms  of 
the  deed  Is  not  ground  for  setting  aside  the 
deed. 

2.  MOBTOAOBS  —  LiXR  —  BOHA   FlMt  PDB- 

0HASEB8. 

A  morteagee  for  value  and  wtthoat  notice 
of  an;  fraud  or  undue  Influence  on  tbe  jiart  of 
bis  mortgagor  In  (Staining  title  is  entitled  to 
protection  m  his  rights,  notwithstanding  mental 
incapacity  of  tbe  grantor  In  the  deed  to  the 
mortgagor  or  the  exercise  of  nndoe  Infiuence 
over  Dim  by  tbe  mortgagor. 

Appeal  firam  Superior  Court  of  KetAnk; 
W.  h.  HcNamaran,  Judge. 

Suit  In  equity  to  set  aside  a  deed  made  by 
the  deceased,  Sarah  C  Conley,  to  the  d^end- 
ant  Ida  M.  Crocker;  for  an  accounting  from 
I  E.  W.  Crocker,  who.  It  Is  dalmed,  was  an 
'  agent  for  the  deceased ;  and  to  cancel  a  mort- 
I  gage  made  by  defendant  Ida  M.  Crocker  to 
one  Scbweite.   The  trial  court  dismissed  the 
petition^  and  plaintiff  appeals.  Afllrmed. 

J.  r.  Smith,  for  appellant.  D.  F.  Mtller» 

for  appellees. 

DEEMER,  J.  On  or  about  Octobw  24, 
1902,  deceased,  Sarah  C.  Conley,  who  died 
after  this  suit  was  Instituted,  conveyed  cer 
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tain  lots  In  the  city  of  Keokuk  to  the  de-  | 
fttdant  Ida  H.  Orocker.  It  la  claimed  that 
at  tiie  time  this  cooveyance  waa  made  the 
grantor  was  of  nnsoimd  mind  and  Incapable 
of  transacting  bnalneas,  and  that  the  con- 
veyance was  obtained  by  and  throngh  nndne 
influence.  After  the  conTeyance  was  made 
Ida  M.  Crocker  mortgaged  the  property  to 
one  Scbwelte,  who  took  the  same  witboat 
notice  of  plalntlfTa  present  claims,  and  Is, 
of  coarse,  entitled  to  protection  la  any  event. 
At  the  time  the  orl^^nal  conveyance  was 
made  defendant  E.  W.  Crocker  recelred  a 
check  from  Mra  Oonley.  for  a  apeclflc  par- 
pose,  wblch  It  Is  claimed  be  did  not  devote 
to  that  purpose,  bat  converted  to  bis  own 
nse.  Hoital  Incapad^  and  andae  Influence 
are  denied  by  the  defendants,  as  also  la 
the  <dalin  <a  conversion. 

Tlie  case  Is  almost  wboUy  one  of  fact 
It  la  contended  that  there  was  no  adeqoate 
ecmrideratlon  for  tba  IransfM  of  the  prop- 
ertr,  that  defendants  were  related  to  the 
grantor  Mrs.  Oonl^  as  u^hew  and  niece, 
that  they  were  her  confidential  advisers, 
and,  taking  advantage  of  tfaelr  sitaatlon,  on* 
daly  infloenced  her  Into  making  a  conv^- 
ance  wlilcb  ahe  woold  not  otherwise  have 
eiracuted.  These  facts,  If  trae,  wonld  on- 
doubtedly  Jnstity  a  decree  for  the  plaintiff ; 
and.  if  deCradantB  occopled  cmfldraitlal  re- 
lations with  tbelr  aant  or  in  any  manner 
took  advantage  of  her  InflrmltleB,  they,  of 
coarse,  will  not  be  allowed  to  profit  from 
an  Inequitable  transactloo.  But  the  testl- 
mcmy  shows  that  tbe  grantor  was  sound  of 
mind,  althov^  aflllcted  with  a  malignant 
disease,  and  there  Is  no  evidence  that  any 
undue  Influence  was  practiced  by  the  de- 
fendants. The  conveyance  to  Ida  M.  Orocker 
was  nnsollcited  by  her,  and  apparently  grew 
ont  of  Mrs.  Conley's  own  desires  and  in- 
clinations. The  parties  were  on  Intimate,  if 
not  confidential,  terms;  but  there  Is  nothing 
to  indicate  that  they  nsed  the  altoatlon  for 
the  parpofle  of  profit,  or  that  they  In  any 
manner  endeavored  to  Influence  her  in  the 
matter.  Indeed,  the  testimony  negatives  any 
Info^nce  of  that  kind.  The  grantor,  who 
waa  examined  as  a  witness,  said  that  she 
Intended  that  Ida  M.  Crocker  should  have 
the  property  at  her  (Mrs.  Conley's)  death, 
and  that  she  made  the  conveyance  on  her 
own  motion  and  for  the  consideration  of 
one  dollar  and  an  agreement  on  the  part  of 
the  grantee  to  pay  her  rent  as  long  as  she 
lived.  That  this  promissory  consideration 
was  not  paid  is  no  ground  for  setting  the 
conveyance  aside.  Defendant  B.  W.  Crocker 
was '  at  one  time  a  s[>eclal  agent  of  Mrs. 
Coniey,  and  as  sach  received  some  money 
from  her;  but  the  testimony  shows  that 
he  has  folly  accounted  therefor,  and  plaln- 
tlfC  Is  not  entitled  to  recover  anything  from 
him.  The  deed  was  baaed  upon  a  sufficient 
consideration,  waa  not  obtained  by  fraud 
ondue  Influence,  and  the  grantor  had 


aaffident  mental  capacity  to  make  It 
Scbwelte  Is  a  mortgagee  for  value,  without 
notice,  and  should,  In  sny  event,  be  pro- 
tected. 

The  decree  leems  to  be  correct,  and  It 
is  affirmed. 


FOREMAN  T.  CITIZENS'  STATE  BANK 
OF  BARLHAM. 
(Supreme  Court  of  Iowa.  Oct  28,  1906.) 

1.  Husband  and  Win  — Wm's  Skpasatb 

ESTATK— OWRSBSHIP  OF  CBQPS— BUBDBN  Of 

Psoor. 

Whert  land  waa  aet  apart  to  a  wife  as  a 

bomeitead,  and  her  husband  raised  crops  on 
that  land  and  on  other  laud,  storlug  all  the 
crops  ao  raised  on  the  homestead  land,  the  bur- 
den waa  on  creditors  of  the  husband  to  ahoWt 
as  agaiuRt  the  wife,  that  such  crops  In  fact  b^ 
longed  to  the  husband. 

2.  Fbatjduixnt  CoNvxTAnoKs— Tbahstbi  or 

EXEHFT  PbOFEBTT. 

Exempt  pr<q>erty  Is  not  subject  to  aale  to 
satisfy  debts,  and  Its  transfer  by  the  debtor  to 
his  wife  is  not  a  fraud  upon  creoltors. 
[Ed.  Note. — For  cases  In  point,  see  vol.  24, 
Dig.  Fraudulent  Conveyances,  H  114- 

8.  Bamb— Pbopebtt  or  Small  Valtib. 

A  transfer  by  a  husband  to  a  wife  of  a 
calf  of  triflins  value  will  not  be  dlatorbed  at 
the  instance  <«  the  hndsutid'a  creditors. 

Appeal  from  District  Court,  Madison  Coun- 
ty; J.  H.  Applegate,  Judge. 

Action  In  equity  to  recover  the  vslue  of 
pwsonal  property  sold  to  satls^  an  execu- 
tion against  the  plalntlff'a  bnsband.  ibere 
wu  a  judgment  tar  the  deftondan^  and  the 
plaintiff  appeals.  Reversed. 

John  A.  Oulher,  for  appellant  James  J. 
OroBstey  and  Emory  Nicholson,  for  appellee. 

SHERWIN,  0.  J.  The  plalntilT  la  tb^ 
wife  of  Charles  Foreman,  against  whom  the 
defendant  obtained  a  judgment  In  December, 
1901.  Preceding  the  judgment  an  attach- 
ment was  levied  on  real  estate  belonging  to 
him,  which  was  afterwards  conveyed  by  him 
to  the  plaintiff,  subject  to  the  lien  of  the  de- 
fendant and  other  Incumbrances;  but  the 
deed  was  not  recorded  until  1903.  At  tbe 
time  of  the  levy  on  the  land,  the  defendant 
also  attached  all  of  the  personal  property 
belonging  to  the  husband.  Prior  levies 
had  been  made  thereon,  however,  by  other 
creditors,  and  in  October,  1901,  as  much  there- 
of as  was  subject  to  execution  was  sold  to 
antlsfy  the  other  demands.  In  the  meantime, 
the  plaintiff's  husband  had  left  those  parts, 
and  at  the  time  of  the  sale  she  claimed  and 
was  given  the  exempt  animals,  among  which 
were  two  of  the  cattle  In  controversy  in  this 
suit  She  also  kept  a  calf,  which  had  not 
been  levied  upon  by  any  one  because  of  Its 
Insignificant  value,  and  that  is  tbe  only 
other  animal  Involved  herein.  At  the  time 
of  the  transfer  of  tbe  real  and  personal  prop- 
erty to  the  plaintiff,  her  husband  was  In- 
debted to  her  for  a  large  amount;  and  there 
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!■  no  erldence  In  the  record  tending  to  show 
that  anch  transfers  were  for  the  purpose  of 
defranding  his  creditors.  In  fact,  at'  the 
time  they  were  made,  all  of  the  property  was 
covered  by  attachments  and  other  Incum- 
brance^  which  subsequently  exhausted  It. 
The  defendant* a  Judgment  was  made  a  Hen 
on  120  acres  of  land,  subject  to  the  home- 
stead light,  and  the  court  found  that  ah 
personal  property  attached  had  been  fflEhanst- 
ed  under  prior  lerles.  The  plaintiff  selected 
a  homestead  from  the  land  conveyed  to  her, 
and  the  remaining  land  was  sold  to  satisfy 
6tber  Judgments.  Her  husband  returned  in 
the  spring  of  1902.  Crops  were  raised  on  the 
homestead  and  other  land,  and  were  har^ 
vested  and  stored  on  the  homestead  40,  where 
she  and  her  husband  lived.  In  November, 
1902,  the  defendant  caused  an  execution  to 
be  levied  thereon,  and  on  the  three  head  of 
cattle  heretofore  mentioned,  as  the  prop- 
erty of  her  husband,  and  the  pr<^erty  was 
■old  thereunder,  the  defendant's  Judgment 
was  satlsfled,  and  a  small  balance  was  ap- 
plied by  the  ofScer  on  another  execution 
against  the  husband.  The  husband  worked 
on  the  land  In  1902,  assisting  In  the  raising 
and  harvesting  of  the  crops  that  were  levied 
on;  but  there  Is  no  evidence  as  to  whether 
he  was  doing  the  work  for  himself  or  for 
bis  wife,  except  the  testimony  of  a  witness 
that  the  husband  told  him  during  the  time 
that  he  had  "turned  it  all  over  to  hla  wife," 
and  further  testimony  showing  that  she  had 
paid  for  work  on  the  farm  during  that  sea- 
son. The  trial  court  held  that  the  transfer 
of  the  land  to  the  plalntlCt  could  not  be  ques- 
tioned, and,  further,  that  because  the  hus- 
band had  worked  on  the  farm,  or  had  ap- 
parently "carried  It  on,"  the  burden  of  proof 
wae  on  the  plaintiff  to  show  that  the  crops 
In  question  were  hers. 

We  think  the  burden  was  placed  on  the 
wrong  party.  In  the  absence  of  a  showing 
to  the  contrary,  the  owner  of  land  Is  entitled 
to  its  use,  and  when  another  clalmi  the 
right  to  the  use  thereof  under  an  agreement 
the  burden  la  iq>on  him  to  show  such  right 
Otherwise  a  mere  trespasser  could  cast  the 
burden  of  proof  oa  the  owner  and  title 
holder,  and  thna  secure  an  advantage,  be- 
cause of  his  wrongful  act;  and  this  the  law 
will  not  tolerate.  The  ration  of  husband 
and  wife  cannot  operate  to  change  ttils  role. 
We  have  repeatedly  held  that  the  hnsband 
mmj  render  services  in  the  management  of 
bis  wife's  property  without  r^ering  such 
property  subject  to  the  claims  of  his  credit- 
ors. Machine  Oo.  t.  Pouder,  128  Iowa,  17, 
98  N.  W.  80ft;  King  r.  Wells,  106  Iowa,  649, 
77  N.  W.  838;  Russell  t.  Long;  02  Iowa.  260, 
a  N.  W.  75;  Shlrcliffe  v.  Oasebeer,  122  Iowa, 
eiB,  98  N.  W.  486.  Here  the  plaintiff  held 
an  unimpeachable  title  to  the  land.  She 
lived  on  It,  and  the  property,  when  levied 
on,  was  stored  on  the  land  which  she  had 
•elected  a>  a  homestead  and  on  the  par> 


tlcular  40-acre  tract  on  wfaldi  she  llved- 
It  was  at  least  presumptively  tn  her  posses- 
sion at  that  time  by  virtue  of  her  title  and 
her  property  rights  under  the  statute,  and 
It  seems  to  ns  clear  that  the  burden  of 
proving  that  it  was  In  fact  the  husband's 
property  was  on  the  defendant  Oage  -v. 
Daucby,  84  N.  T.  293;  Heartz  v.  Ellukham- 
mer  et  al.  (Minn.)  40  N.  W.  828 ;  Duncan  v. 
Eohler  (Minn.)  84  N.  W.  594.  In  Wells 
Batts,  m  N.  a  283,  17  8.  E.  417,  34  A.m. 
8t  Bep.  606.  It  is  said:  "AH  of  the  an- 
thorlttes  sustain  the  principle  that  the  evi- 
dence of  a  surrender  of  the  rights  of  tbe 
wife  to  tbe  husband  during  the  Joint  oc- 
cupancy must  l>e  positive  and  unequivocal." 
And  this  we  believe  to  be  the  true  rule  sot- 
emlng  the  instant  case.  We  have  examined 
the  authorities  relied  on  by  the  appellee, 
and  find  nothing  therein  contrary  to  tble 
conclusion. 

Two  of  the  cattle  sold,  as  we  have  seen, 
were  set  apart  to  the  plaintiff  as  exempt 
It  la  not  claimed  that  they  were  not  exempt 
at  the  time  they  were  so  set  apart;  and, 
if  the  property  was  exempt  its  transfer  to 
the  plaintiff  was  not  a  fraud  upon  the  hns- 
band's  creditors,  and  It  was  not  subject  to 
sale  to  satisfy  his  debt  Oollobltscb  v.  Rain- 
bow, 84  Iowa,  667,  61  N.  W.  48.  It  Is  clear- 
ly shown  that  the  other  calf  was  of  trifling 
value  when  the  other  stock  was  attached 
and  sold,  and  its  transfer  to  the  plaintiff 
will  not  be  disturbed.  "A  gift  of  property 
so  trivial  In  value  that  It  would  not  repay 
the  expense  of  a  sale  on  execution  will  not 
be  disturbed."  See  cases  cited  in  14  Am. 
ft  Eng.  Enc.  of  law,  256. 

The  value  of  the  property  levied  on  and 
sold  was  (480  In  round  numbers,  and  for 
this  sum,  with  Interest  at  6  pet  coat,  per 
annum  from  the  1st  of  January,  1903.  the 
plaintiff  will  have  Judgment 

Reversed. 


JOHN  MILLER  CO.  v.  KLOVSTAD. 

(Supreme  Coart  of  North  Dakota.  Oct  2, 
1906.) 

1.  Gamino— Dealino  ir  Options— Evidbrce. 

An  a^ent  sues  Its  principal  to  recover  for 
losses  Haatained  in  transactions  on  the  Duluth 
Board  of  Trade  in  the  sale  of  grain  for  future 
delivery.  Held,  that  there  was  no  sufficient  evi- 
dence requiring  the  trial  court  to  submit  to  tbe 
Jarv  the  issues  raised  by  defendant's  answer, 
and  hence  the  ruling  of  the  court  in  directing 
a  verdict  for  tbe  plaintiff  was  pmver.  Sales 
of  commodities  for  fntore  delivery  are  pre- 
sumed to  be  legitimate,  and  the  burden  Is  upon 
the  party  asserting  the  contrary  to  estabUsh 
such  fact. 

[Ed.  Note. — For  cases  in  point  see  voL  24. 
Cent  Dig.  Gaming,  §  100.] 

2.  Samb— Validity  op  Gontbact. 

A  contract  for  the  sale  of  a  commodity  for 
fntore  delivery  Is  valid,  if  the  parties  intend 
that  there  shall  be  an  actual  delivery :  bat  if 
the  parties  do  not  contemplate  on  actual  de- 
livery of  the  commodity  sold,  bat  agree  that 
one  party  shall       the  other  the  dittNWce  be- 
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twe«n  the  contiact  prtot  and  Uw  market  price 
at  tbe  date  aet  for  the  ezecatlw  the  eon- 
tract.  It  ti  void  M  a  wagerinc  or  gamine  con- 
tract. 

[Ed.  Note. — For  caaee  in  point,  aee  ToL  24, 
Gent.  Dig.  Gamine  H  2(>-24.J 

S.  SaMX— DKUTKBT— IKIBHT  OT  PAUISB. 

In  an  action  on  ancli  a  contract.  It  la  no 
defense  that  the  vender  did  not  intend  an  ac- 
tual delivery  of  the  commodity,  if  the  other 
party  contemplated  mcb  delivery-  Tbo  teat  of 
ilUgality  la  Uie  intenUon,  not  alone  of  one  of 
the  partiea,  but  of  both. 

[Bd.  Note. — For  caeea  in  point,  eee  ToL  24, 
Cent.  tMc.  Gaming,  H  20-24.1 

(SyUabna  by  the  Court.) 

Appeal  from  District  Conrt,  Steele  County ; 
Charles  A.  PoUo^,  Judge. 

Action  by  the  John  Miller  Company  againat 
John  A.  Klovatad.  Judgment  for  plaintUT, 
and  d^mdant  appeala  AlBrmed. 

r.  B.  Morrill  and  A.  W.  Fowler,  for  ap- 
pellant Gny  C  H.  Oorllsa,  for  reapondeDt. 

FISK,  DistTict  Judge.  Aj)peal  from  a  Jnds- 
mott  rendwed  h7  the  ^strict  court  of  Steele 
ooantr  upon  a  Terdlct  directed  for  plaintiff. 
The  facts  necessary  to  a  correct  understand- 
ing of  tbe  QueatlonB  InTOlTed  are  as  foUowa : 
Dnrlns  the  time  covered  by  tbe  transactions 
between  the  partiea  the  plaintUT  was  a  com- 
mlaalon  broka  and  membw  of  tlie  Duluth 
Board  of  Trade,  engaged  In  buying  and  Bell- 
ing grain  for  otber  persooft  upon  commission, 
and  the  defradant  was  engi^ed  In  operat* 
lug  an  elevator  St  Dwight,  In  tbls  state, 
and  In  buying  and  shipping  grain  to  I>nluth 
to  be  there  sold.  The  plaintifl,  through  its 
president,  John  Miller,  made  arrangemoiti 
with  defendant  in  the  montb  of  August,  1902, 
whereby  the  defendant  was  to  purchase  grain 
at  Dwight  for  ahlpmrat  to  plaintiff  at  Du- 
luth. to  be  sold  vp<m  the  usual  oommlralon, 
tbe  plaintiff  to  fnmisb  defendant  with  the 
necessary  funds  to  carry  on  such  buslneas 
at  a  rate  of  Interest  agreed  upon.  It  was 
talked  ovw  and  understood  that  the  specu- 
latlve  feature  of  the  business,  by  reason 
of  fluctuations  of  the  market,  should  be  ob- 
viated by  a  system  of  "hedging,"  which  m^ms 
that  the  defendant  would,  for  all  grain 
purchased  by  him,  sell,  or.  In  other  words, 
obtain  a  contract  throng  his  said  brokers 
to  sell  a  like  amount  to  arrive  or  for  future 
delivery.  Selling  to  arrive  and  sellliv  fw 
future  delivery  have  a  well-deflned  meaning 
iQKm  the  board  of  trade  and  In  the  busi- 
ness world;  the  former  expression  meaning 
that  tbe  vendor  had  14  days  In  whlcb  to 
make  delivery  of  tbe  war^ouse  receipts, 
and  the  latter  expression  meaning  that  he 
bas  any  day  during  some  qtecifled  month 
in  the  future  In  whlA  to  make  snch  dellv- 
eej.  This  vstem  of  "hedging"  eliminates 
tbe  rUk  of  loss  which  otherwise  might  occur 
by  a  decline  in  the  market  price  during 
the  time  necessarily  consumed  In  transport- 
ing the  grain  to  market  Of  course,  in  order 
to  make  tbe  "hedge"  perfect,  the  grain  sold 


to  arrive  or  for  future  deUvtfT  ■houkl  at 
all  times  Just  equal  the  anunrnt  of  grain 
purchased  by  defendant  and  unsold.  As 
BO<m  as  tbe  grain  shipped  arrives  at  Ito 
destination  and  la  sold,  the  "hedge"  must 
be  taken  down;  or.  In  otber  word^  an 
equal  amount  of  grain  must  be  pundiased 
tor  delivery  at  tbe  same  time  as  tbe  grain 
which  was  sold  for  such  future  delivery  Is  to 
be  delivered,  and  thus  one  Is  made  to  balance 
or  offset  the  other.  Such  "hedging"  trans- 
actions are  consummated  through  the  broker 
upon  the  board  of  trade  upon  instructions 
from  the  principal,  and,  when  Uie  sbipmoit 
of  grain  against  which  there  Is  a  "hedge" 
arrives  and  is  sold,  tbe  custom,  under  the  un- 
disputed evidence,  is  tor  tbe  broker  to  re- 
move the  "hedge"  if  tbe  shlpmeit  b  not  ac- 
companied with  Instructions  to  the  contrary ; 
but  if  the  shipment  Is  accomiHUiled  with  in- 
stmcUons  to  sdl  (m  arrival,  such  Instmo- 
tlons,  under  the  nnlrersal  custom,  are  equiva- 
lent to  spedflc  Instroctlons  to  the  bndcer  not 
to  apply  audi  shlinnent  on  the  outstanding 
sales  for  future  delivery. 

The  undisputed  evldoice  discloses  that 
plaintifl.  pursuant  to  Instructions  from  time 
to  time,  sold  for  defendant  upon  the  Dulutb 
Board  of  Trade,  17,000  bushels  of  wheat  for 
Decanber  delivery,  presumably  Intended  by 
defendant  as  "hedges,"  and  that  pursuant 
to  sudi  amusement  between  the  parties  the 
defendant  from  time  to  time,  shipped  to 
plaintiff  in  the  aggregate  21,000  bushels  of 
grain,  of  which  shipmento  only  4,000  bushels 
of  wheat  wwe  aivlied  on  these  "hedges"; 
the  balance  having  been  sold  and  the  pro- 
ceeds credited  to  defendant's  account  The 
rwnainlng  13,000  bushels  sold  tcx  DecenUMr 
delivery  not  having  beoi  delivered  by  de- 
fendant, as  plaintiff  contends,  liie  plaintifl 
was  required,  under  the  rules  of  the  board 
of  trader  to  fulfill  Its  contract  wblcb  it  did 
by  purchasing  a  like  amount  tor  deliv^  at 
that  time,  and  to  doing  so  It  Incurred  a  loss, 
which,  toclndlng  commissions  and  totwest 
agsr^etes  the  sum  sued  for  in  this  actlML 
Tbe  undlsptited  evidence  discloses  that  opera- 
tions on  tbe  Duluth  Board  of  Trade  are  re- 
stricted to  actual  transactions  In  the  pnr- 
diase  and  sale  of  grain,  and  that  dealing  In 
what  Is  conunonly  called  "options,"  which 
does  not  contonplate  the  dellva>y  of  tbe  ac- 
tual grain,  but  la  a  mere  gambling  transac- 
tion on  the  fluctuations  of  the  market  Is 
stricUy  forbidden.  The  evidence  also  dis- 
closes that  there  is  a  clearing  bouse  connect- 
ed with  the  board  through  which  all  deals 
are  adjusted  each  day  by  striking  balances 
between  tbe  broker  and  such  clearing  house, 
also  that  all  transactions  upon  tbe  board 
are  carried  on  in  the  names  of  the  brokers 
without  disclosing  their  principals,  and  that 
each  bnAer  becomes  pwaonally  responsible 
tor  the  fulfillment  of  all  contracts  made  by 
blm  In  behalf  of  bis  principal.  The  evidence 
discloses  that  accompanying  or  preceding 
each  shipment  of  grato  tbe  defoidant  sat 
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the  plaintiff  spedlle  in^Tucttons  as  to  the 
disposition  of  tbe  aame^  except  bb  to  five  cars 
aggregating  sometlilng  over  4.000  bushels 
of  wheat,  which  shipments  were  not  accom- 
panied or  preceded  by  any  InstrocticmB  or 
directions  as  to  Its  disposition.  Plaintiff 
concedes  that  as  to  ttiesQ  Ave  cars,  there 
being  no  directions  from  the  defendant  as 
to  Its  disposition,  that  it  was  plaintiff's  duty 
to  apply  the  same  to  the  extent  of  4,000 
bushels  npon  the  December  sales,  which  It 
did,  but  that  as  to  the  remaining  shipments, 
which  were  accompanied  by  specific  direc- 
tions to  sell  on  arrival.  It  had  no  authority 
from  tbe  defendant  to  apply  the  same  npon 
snch  December  sales.  It  Is  the  defendant's 
contention  that  undw  llie  arrangement  or 
agreement  between  the  plaintiff  and  defend- 
ant it  was  tbe  duty  of  tiie  plaintiff  to  tabe 
down  the  "hedges"  without  exp^em  instruc- 
tions from  tbe  defendant,  as  soon  as  the  ship- 
ments were  recdved  and  sold. 

The  defense  Intraposed  by  defendant  is, 
first,  that  the  transaGtlonB  or  deals  alleged 
to  hare  been  made  by  plaintiff  for  and  on 
account  of  defendant  were  merely  gambling 
transactions  and  dealing  in  so-called  "op- 
tions," and  that  the  delivery  of  actual  wheat 
was  never  at  any  time  contemplated  by 
either  of  the  parties;  and,  second,  that  tbe 
alleged  transactions  or  deals  were  carried 
on  under  an  agreement  whereby  plaintiff 
was  to  protect  defendant  by  buying  back 
the  future  wheat  which  defendant  had  sold 
as  fast  as  actual  wheat  arrived,  and  that 
plaintiff  failed  and  n^lected  to  act  and  do 
as  it  had  agreed,  and  because  of  such  failure 
the  loKi  for  which  plaintiff  se^  to  recover 
was  incurred,  uid  not  otherwise.  The  de- 
fendant oontmds  that  there  was  sufficient 
evidence  to  require  a  snbmlsslon  of  tba  is- 
sues to  the  Jury,  and  hence  that  the  trial 
court  erred  in  directing  a  verdict  In  favor 
of  the  plaintiff.  This  is  the  sole  error  com- 
plained of.  In  disposing  of  tills  assignment 
of  error,  we  must  keep  in  mind  tbe  well-set- 
tled rule  that  a  motion  made  at  the  close  <MC 
the  trial  for  a  directed  verdict  is  In  ijie  na- 
ture of  a  demurrw  to  the  evidoice,  and  hence 
all  fair  inferences  from  the  evidence  must 
be  dravra  In  favor  of  the  party  against  whom 
such  verdict  was  directed,  and  where  honest 
and  intelligent  men  may  fairly  dlffi»  In  their 
conclusions  from  tbe  evidence  upon  any  ma- 
terial fact  In  the  case  it  Is  raror  to  withdraw 
the  evidence  from  tbe  consldwation  of  tbe 
jury.  Tested  by  thte  rule,  we  are  unable, 
after  seardiing  tlw  record  diligent^,  to  find 
any  evidence  anffldent  to  go  to  tbe  jury  In 
support  of  eitiier  of  the  defenses  urged  by 
the  d^endant,  and  we  think,  therefore,  that 
the  action  of  the  trial  court  in  granting  plain- 
tiff's motion  to  direct  a  verdict  for  the  plain- 
tiff was  proper  and  must  be  sustained.  It 
is  true,  as  contended  by  counsel  for  appel- 
lant, that  tile  sum  sued  for  in  this  action 
rq;ires«it8  tbe  diffemoe  between  what 
tbe  December  "hedges"  were  sold  for  and 


what  it  costs  the  plaintiff  to  buy  sndi  "badges" 
bade,  with  commissions  and  interest  added, 
and  the  plaintiff's  right  to  recovor  must 
stand  or  fall  upon  the  nature  of  sudi 
*'bedge"  transactions,  and,  U,  as  alleged 
in  defendants  answer,  there  was  no  Inten- 
tion by  either  party  to  deliver  the  actual 
grain  on  these  "hedges,"  but  that  they  wwe 
Intended  to  be  merely  ^tecolative  and  gam- 
bling tranaactionB,  there  could  be  no  reeovwy 
under  tbe  doctrine  announced  In  Dows  & 
Co.  V.  Olaspel,  4  N.  D.  261.  00  N.  W.  ea  But 
what  does  the  evidence  disclose  as  to  tbe 
nature  of  these  "hedge"  transactions,  and 
as  to  tbe  Intoitlon  of  the  partiesT  What 
the  secret  or  undlscloaed  Intentira  of  the 
defendant  was  is  not  oontrolllng,  so  that, 
ev^  conceding  fbaX  defendant  int^iided  mere- 
ly to  gamble  In  so-called  options,  still  where 
Is  there  a  scintilla  of  evidence  showing  that 
plaintiff  BO  undoiBtood  the  defendant?  The 
undisputed  evidence  shows  that  such  a  trans- 
action could  not  be  ctmsummated  upon  the 
Duluth  Board  of  Trade,  for  under  Its  by- 
laws Qie  same  was  strictly  prohibited.  The 
plaintiff  could  have  no  possible  Incentive  to 
do  otherwise  than  follow  implicitly  the  in- 
structions of  defendant,  and  the  undiluted 
evidence  shows  that  It  did  do  this.  The  fair 
ccmstrnction  to  be  placed  npon  the  defraid- 
ant's  testimony  is  that  because  he  contem- 
plated that  these  "hedges"  would  be  re- 
moved by  purchasli^  a  like  amount  of  wheat 
for  future  delivery  and  offsetting  one  con- 
tract against  tbe  other,  instead  of  deliver- 
ing the  actual  wheat,  that  therefore  the 
transaction  was  a  mere  wager,  and  111^1. 
This  position  is  Inconsistent  evoi  with  de- 
fendant's testimony.  On  page  40  of  abstract 
defendant  testified:  "I  am  not  a  gambler, 
and  do  not  brieve  in  gambling.  I  brieve 
In  Intimate  bu^ess  transactions.  I  asvec 
intended  to  make  any  other  transaction  fu 
tbls  case,  e»^t  legitimate  business  transac- 
tions." He  does  not  i»retend  tbAt  be  er&e 
gave  plaintiff  any  kind  of  notice  or  Intima- 
tion that  be  was  merely  making  wager  deals, 
and  plaintiff  was  fully  Justified  In  believing 
that  he  Intraided  that  plaintiff  should  make 
actual  sales  for  him  on  tbe  Board  of  Trade. 
Defendant'  was  sedclng  protection  by  actual 
sales  in  the  form  of  "hedges"  to  offset  pur- 
cbases  made  by  him.  He  testifies  that  It 
was  tbe  understanding  between  him  and 
John  Miller  at  Dwlght  that  such  "hedges" 
should  be  k^t  up  as  a  protection,  and  it 
Is,  to  say  the  least,  extremely  tnconsfstent 
for  htm  to  take  the  position  now  that  such 
"hedges"  vrere  intended  as  a  mere  gambling 
transaction.  As  before  stated,  the  evidence 
is  conclusive  that  no  other  kind  of  sales 
could  be  made  upon  tiie  board,  except  ac> 
tnal  sales,  and  the  undisputed  evidence  shows 
that  plaintiff  made  actual  sales  pursuant 
to  instructions.  Furthwmore,  tmmediately 
after  makii%  each  sale  plaintiff  r^wrted 
the  same  to  defendant  in  writing,  and  eexb 
report  had  printed  tfaweon  in  a  conspicuous 
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place  the  following  noUce:  "These  trausac- 
tlonB  are  made  subject  to  the  rules  and  cns- 
toms  of  tbe  exchange  at  the  place  of  con- 
tract, and  contemplate  the  actual  delivery 
of  the  specified  commodity,  and  the  right  la 
reserred  to  close  the  transactions  when 
margins  are  exhausted,  or  nearly  bo,  without 
giving  further  notice." 

In  the  face  of  these  facts  It  would  be  a 
strange  rule  which  would  permit  the  defend- 
ant to  urge  his  secret  purpose  to  gamble  as 
a  defense,  especially  when  such  secret  pur- 
pose  was  concealed  from .  plaintiff.  Defend- 
ant's testimony  upon  this  point  is  so  repug- 
nant to  bis  sworn  purpose  In  creating  these 
"hedges,"  and  to  all  the  other  evidence  and 
circumstances  in  the  case,  that  we  hold  It  to 
be  Insnffidrat  to  warrant  submitting  the  same 
to  the  jury,  especially  In  view  of  the  positive 
testimony  of  plaintllTs  witnesses.  For  simi- 
lar cases  holding  that  there  was  no  evi- 
dence to  go  to  the  Jury,  see  Hill  v.  Levy 
(D.  C.)  96  Fed.  W,  90;  Parker  v.  Moore  (C.  C.) 
125  Fed.  807;  Ponder  v.  Jerome  Hill  Cotton 
Co.,  100  Fed.  378,  40  C.  C.  A.  410;  Bibb  T. 
Allen,  149  U.  S.  481,  490,  13  Sup.  Ct  960, 
37  U  Ed.  819;  Johnston  v.  Miller  (Ark.)  53 
S.  W.  1052  ;  Clews  v.  Jamleson,  1S2  U.  S.  461, 
494,  21  Sup.  Ot  846,  45  L.  Ed.  1183.  We  are 
not  unmindful  of  the  doctrine  announced  In 
Dowa  &  Go.  V.  Glaspel  to  the  effect  that  the 
courts  will  carefully  scrutinize  these  trans- 
actions for  the  purpose  of  ascertaining  the 
real  intention  of  the  parties,  and  will  pierce 
the  disguise  usually  resorted  to  in  order  to 
clothe  the  transaction  in  the  garb  of  legiti- 
mate business  dealing;  but,  when  thus  scrut- 
inized, we  are  unable  to  say,  from  the  evi- 
dence, that  the  transactions  were  not  strict- 
ly intimate.  The  law  presumes  that  they 
were  Intimate,  and  the  burden  of  proof  is 
on  the  party  making  the  claim  that  the  trans- 
action was  a  mere  wager  to  show  that  such 
is  the  fact  Htll  v.  Levy  (D.  C.)  98  Fed.  94; 
Irwin  V.  Wllliar,  110  V.  S.  507,  4  Sup.  Ot  160, 
28  L.  Ed.  225;  Boyle  v.  Henning  (O.  C.)  121 
Fed.  376;  Johnston  v.  Miller  (Ark.)  53  S.  W. 
1052;  Ponder  v.  Jerome  Hill  Cotton  Co.,  100 
Fed.  373,  40  0.  a  A.  416;  Bibb  T.  Allen, 
149  U.  S.  481,  13  Sup.  Ct  950,  37  L.  Ed.  819; 
Roundtree  t.  Smith,  108  U.  S.  269,  2  Sup.  Ct 
630,  27  L.  Ed.  722;  Clews  v.  Jamleson,  182 
U.  S.  461,  488,  21  Sup.  Ct  845,  45  L.  Ed. 
1183.  The  argument  of  appellant's  counsel  to 
the  effect  that  the  terms  of  the  contracts  for 
these  December  sales  were  not  reduced  to 
writing  or  disclosed  In  the  record,  as  well  as 
his  argument  that  the  names  of  the  purchasers 
are  not  set  forth,  also  that  the  parties  in  fact 
settled  such  "hedge"  contracts  by  purchasing 
a  like  amount  of  grain  for  December  delivery 
and  making  one  contract  offset  the  other. 
Instead  of  producing  the  actual  wheat.  Is  un- 
sound. The  evidence  shows  that  the  trans- 
actions were  In  accordance  with  the  universal 
usage  and  custom  of  the  board  of  trade,  and 
that  the  rules  of  such  board  require  the  con- 
tracts to  be  made  In  the  name  dt  the  broker 


without  disclosing  the  principal*  and  the  fact 
that  the  broker  adjusts  the  two  transactions 
through  the  clearing  house  by  offsetting  one 
against  the  otbar,  Instead  of  going  through 
the  formality  of  making  and  exacting  a  de- 
livery of  the  actual  grain,  does  not  show  the 
transaction  to  be  a  mere  gambling  one.  The 
test  Is,  did  the  parties  have  the  legal  right  to 
demand  and  receive  or  deliver  the  actual 
wheat  or  did  they  contemplate  and  agree 
that  no  actual  wheat  should  be  delivered? 
What  the  parties  may  bave  done,  or  what 
they  may  bave  contemplated  doing  in  the 
matter  of  delivery  of  actual  grain,  is  not 
controlling,  but  rather,  what  they  believed 
and  contemplated  they  had  a  legal  right  to  do 
under  the  contract  in  this  regard  is  the  test. 
Any  other  rule  would  greatly  hamper  the 
millions  of  legitimate  transactions  taking 
place  every  week  in  the  business  world,  and 
would  do  away  with  the  great  convenience  of 
the  clearing  houses.  The  essence  of  a  gamb- 
ling transaction  is  that  the  particular  tran- 
saction shall  contemplate  no  delivery,  with- 
out reference  to  the  making  of  any  other  deal. 
If  the  sales  were  to  be  mere  bets  on  the  mar- 
ket price,  there  was  no  occasion  for  a  counter 
transaction,  but  all  that  would  remain  to  be 
done  fvould  be  for  the  parties  to  settle  ac- 
cording to  the  price  at  the  time  epeclQed  In 
the  contract  If  an  order  to  sell  for  future 
delivery  is  a  gambling  deal  merely  because 
the  seller  contemplates  that  he  will  later  on 
buy  the  grain  to  fill  the  order,  then  "hedging" 
is  Impossible,  and  practically  every  trade  on 
all  the  boards  of  trade  In  the  country  is  il- 
legal. See  Ponder  t.  Jerome  Hill  Cotton  Co., 
100  Fed.  373,  40  a  C.  A.  416;  Clews  v.  Jamle- 
son. 182  U.  S.  461,  494.  21  Sup.  Ct  845,  45 
L.  Ed.  1183;  Barnes  v.  Smith,  159  Maes.  344, 
34  N.  E.  403;  Board  of  Trade  v.  Kinsey  et  al., 
130  Fed.  507-512,  64  O.  C.  A.  669. 

The  whole  scope  of  defendant's  evidence  is 
an  expression  of  his  opinion  against  the  ob- 
jection of  counsel,  that  "hedging"  does  not 
contemplate  the  actual  delivery  of  the  grain. 
Such  evidence  was  Insufficient  to  warrant  the 
submission  to  the  Jury  of  the  question  wheth- 
er the  transaction  was  a  gambling  transac- 
tion. It  was  a  mere  conclusion  of  the  wit- 
ness, and  is  entitled  to  no  weight  when  con- 
sidered In  the  light  of  his  other  testimony  In 
the  case.  It  Is  apparent  from  defendant's 
testimony  that  be  does  not  base  his  conten- 
tion that  the  so-called  "hedges"  were  illegal 
because  they  contemplated  a  mere  bet  on  the 
market  price  of  the  grain,  but  because  the 
person  hedging  contemplates  that  instead  of 
delivering  the  grain,  he  will  buy  later  on  the 
same  amount  of  grain  for  delivery  at  such 
future  time  and  offset  one  contract  against 
the  other.  Such  a  transaction  will  be  legiti- 
mate unless  the  parties  both  contemplated 
that  no  grain  should  be  actually  delivered. 
We  find  no  evidence  sufflclent  to  require  sub- 
mission to  the  Jury  that  such  was  the  con- 
templation of  both  parties.  As  before  stated, 
the  fact  that  one  of  the  parties  may  Intend 
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tbat,  In  Hen  of  a  dellrarj  or  acc^tance  of 
the  grain,  be  may  later  on  make  a  counter 
trade  and  offset  the  two  legal  contracts 
against  each  other  will  not  operate  to  Invali- 
date the  transaction.  Both  parties  must  have 
understood  and  agreed  that  this  wonld  be 
done  In  lieu  of  a  delivery  or  acceptance  of 
actual  grain.  See  foregoing  authorities.  As 
above  stated,  the  taw  presumes  that  these 
hedging  contracts  were  legal,  and  also  that 
each  order  given  to  plaintiff  by  defendant  to 
sell  these  futures  was  Intended  to  relate  to 
an  actual  sale  and  that  actual  sales  were 
made,  and  the  burden  of  proof  was  therefore 
upon  defendant  to  establish  the  contrary. 
Hill  V.  Levy  (p.  Q)  96  Fed.  &i;  Irwin  v.  Wll- 
liar.  110  U.  8.  507;  4  Sup.  Ct.  160,  28  L.  Ed. 
225;  Boyle  v.  Hennlng  (C.  O.)  121  Fed.  »76; 
Johnston  v.  Miller  (Ark.)  63  8.  W.  10S2 ;  Pon- 
der V.  Jerome  Hill  Cotton  Co.,  100  Fed.  OT8, 
40  C.  0.  A.  410;  Bibb  v.  Allen,  149  U.  S.  481, 
13  Sup.  Ct.  960,  37  L.  Ed.  819;  Clews  v.  Jamie- 
son,  182  U.  S.  461,  488,  21  Sop.  Ct  845,  45  U 
Ed.  1183.  Without  further  discussion  of  the 
questions  involved,  we  conclude  that  the  rec- 
ord discloses  no  error  In  directing  a  verdict 
for  the  plaintiff. 

The  Judgment  Is  accordingly  affirmed.  All 
concur. 

ENGERUD,  J.,  having  been  of  counsel  In 
the  court  below,  took  no  part  In  tbls  decision; 
Judge  C.  J.  FISK.  of  the  First  Judicial  Dls- 
trlct,  sitting  by  request 


HOBART  T.  FBBDERIKSBN. 

(Supreme  Coort  of  South  Dakota.  Nov.  1, 

1805.) 

1.  VSNOOB  Ann  PUBCHASKB— Cohtsacts  bt 

COBRESPON  DBNCK— CONSTBUCriON . 

After  coDsiderable  correspondence  bad  pass- 
ed between  a  vendor  and  purchaser,  in  wbicb 
the  former  expressed  a  desire  to  give  only  an 
option  contract  and  the  latter  declined  to  acc^t 
anch  a  contract  but  wished  to  make  an  ordi- 
nary contract  of  purchase,  the  pnrchaser  wrote 
to  the  vendor  as  followB :  "I  wrote  yon  on  the 
3d  that  I  would  Uke  the  land.  *  •  •  You 
wired  that  I  oonld  have  it.  The  option  contract 
that  you  inclose  me  ia  identical  like  the  earnest 
money  contract  which  I  aend  you  for  your  sig- 
nature. •  *  *  Inclosed  find  $50.  Same  to 
apply  on  the  purchase,  and  the  balance,  $550, 
to  be  cash  on  or  before  30  days."  The  vendor 
replied :  "I  have  your  favor  •  •  •  incloa- 
Ing  check  for  $50,  being  earnest  money.  •  *  * 
I  sent  you  option  contract  jesterday,  which 
kindly  return  and  I  will  then  execute  it  and  re- 
turn it  to  you."  No  formal  contract  was  ex- 
ecuted between  the  parties.  Held,  that  the 
vendor's  letter  constituted  an  acceptance  of  the 
terms  proposed  in  the  purchasers  letter,  and 
the  two  letters  together  constituted  a  contract 
for  the  sale  of  the  property  upon  the  tinyment 
of  ¥50  in  cash  and  the  balance  of  $550  in  30 
dajv,  and  did  not,  as  consummated,  constltote 
an  option  contract 

2.  Specific  pESFOBHAncE  —  Tdib  fob  Peb- 

FOBlCAlfCK. 

Where  a  contract  for  the  sale  of  land  upon 
the  payment  of  a  certain  sum  In  caidi  and  the 
balance  within  80  days  is  not  In  the  form  of 
an  option  contract,  and  there  is  no  specific 


agreemrat  that  time  ^all  be  of  the  essence 
thereof,  tiie  purchaser*!  fallore  to  complete  the 
contract  witlun  80  dan  because  of  tike  vendor's 
failure  to  perfect  title  within  that  time,  dam 
not  deprive  the  parchaaer  of  his  risht  to  en- 
force the  contract  after  the  expiration  of  the 
80  days. 

[Bd.  Note. — For  eases  In  point,  see  vol.  44, 
Cent  Dig.  Specific  Performance,  K  29&-404.1 

8.  TXMDOB  AHD  PUBGlUnB— SUTIIOiEHOT  OF 
RXOOBD  TiTLB. 

Where  a  contract  for  the  sale  of  land  re- 
quirai  the  vendor  to  convey  a  perfect  title,  the 
purchaser  is  not  obliged  to  accept  the  property 
so  long  as  an  outstanding  oMrtgage  remains 
nnsatimed  of  record. 

[Ed.  Note. — For  cases  In  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purchaser,  H  260^54.] 

Fuller,  P.  J.,  dissenting. 

Appeal  from  Circnit  Goort.  Clark  County. 

Action  by  H.  P.  Hohart  against  Dltlew  If. 
Fredwlksu.  From  a  Judgment  for  plalntlfl, 
and  from  an  rader  denying  a  new  trial,  do> 
fendant  appeals.  AfBrmed. 

Dltlew  M.  Frederiksen  (0.  Q.  Sherwood,  of 
counsel),  for  apiwllant  Irvln  H.  Myera^  for 
respondent, 

(X)RSOX,  J.  This  was  an  action  to  enforce 
specific  performance  of  a  contract  for  the 
conveyance  of  a  quarter  section  of  land  situ- 
ated In  Clark  county.  Findings  and  jnd^ 
ment  being  in  favor  of  the  plalntlfl,  the  de- 
fendant has  appealed. 

The  court  in  its  findings  of  facts  finds  In 
effect  that  the  defendant  was  the  owner  of 
the  property;  that  on  or  about  the  10th  day 
of  October,  1901,  the  plaintiff  and  defendant 
entered  Into  an  agreement  in  writing  where- 
in and  whweby  the  said  defoidant  agreed 
to  sell  and  convey  to  the  said  plalntlfl  by  deed 
of  warranty  the.  said  premises  for  the  sum 
of  (GOO,  of  which  the  sum  of  $60  was  to  be 
paid  the  said  defendant  on  the  said  10th  day 
of  October  as  part  of  the  purchase  price  there- 
of, and  the  balance  of  the  sum  of  $550  to  be 
paid  in  cash  on  or  before  30  days  from  said 
day,  or  upon  delivery  to  the  said  plaintiff  by 
the  said  defendant  of  an  abstract  of  title 
to  said  premises,  completed  to  date,  showing 
a  title  perfect  in  the  said  defendant  free  of 
all  Incumbrances;  that  said  sum  of  fSO  was 
paid  to  tbe  defendant  by  the  plaintiff  on  the 
aforesaid  contract  on  October  10th;  that  on 
or  about  the  17th  day  of  October  it  was 
agreed  by  and  between  the  plaintiff  and  de- 
fendant that  said  $550,  the  balance  due  as 
the  purchase  price  of  said  premises,  might 
be  paid  to  the  National  Bank  of  Commerce 
at  the  city  of  Minneapolis,  and  that  the  war- 
ranty deed  and  other  title  papers  should  be 
delivered  to  the  plaintiff  there  at  said  bank; 
that  on  or  about  November  1,  1901,  the  de- 
fendant did  forward  to  said  bank  his  war- 
ranty deed  of  the  said  premises  and  patent 
for  the  tract  of  land,  first  mortgage  against 
tbe  said  land,  and  the  notes  and  coupons 
secured  thereby,  together  with  the  release  of 
said  first  mortgage,  with  directions  to  said 
bank  to  collect  the  said  $560;  that  on  the 
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said  lOtb  day  of  October,  and  also  on  tbe  1st 

day  of  November,  there  was  of  record  In  tbe 
office  of  tbe  roister  of  deeds  In  and  for  tbe 
county  of  Clark  a  certain  second  or  commis- 
sion mortgas^  so  called,  tot  the  sum  of  f  71.2S, 
which  said  mortgage  appeared  on  the  ab- 
stract of  title  of  said  premises  nnsatlsfled 
of  record ;  that  on  or  abont  tbe  2d  day  of  No- 
Tember,  1901,  tbe  aforesaid  National  Bank 
of  Commerce  notified  tbe  defendant  by  let- 
ter of  that  date  that  the  plaintiff,  Hobart, 
wonld  take  np  the  papers  and  pay  the  sum 
of  $550  when  title  to  said  premises  had  been 
perfected  by  the  defendant,  and  at  other 
times  the  plaintiff  notified  the  defendant  that 
he  was  ready  to  make  payment  of  said  $550 
whenever  the  said  aforesaid  second  mortgage 
bad  been  satisfied  of  record;  that  on  or  abont 
November  9th  the  plaintiff  deposited  with 
the  National  Bank  of  Commerce  aforesaid 
tbe  full  amonnt  due  the  defendant  as  the 
balance  of  the  purchase  price  of  said  prem- 
ises, to  be  paid  over  to  tbe  defendant  npon 
tbe  release  of  said  second  or  commission 
mortgage  of  record;  that  on  or  abont  the 
11th  day  of  November,  1901,  the  National 
Bank  of  Commerce  aforesaid  returned  to  the 
said  Frederlksen  at  his  request  all  tbe 
title  papers  which  had  been  deposited  with 
•the  said  bank  by  him ;  that  on  or  about  tbe 
2d  day  of  December,  1901,  the  said  defend- 
ant procoied  a  release  of  the  aforesaid  com- 
ndssion  mortgage  and  notified  plaintiff  of 
the  same  and  demanded  payment  of  the  said 
Bum  of  $550,  on  or  before  December  4tb,  at 
def^dant's  office  In  Chicago,  III.,  and  not 
at  tbe  National  Bank  of  Commerce,  of  the 
said  sum  of  $550,  to  be  paid  by  tbe  said 
defendant  as  the  balance  of  tbe  said  pur- 
chase price  of  said  premises ;  that  defendant 
failed  and  neglected  to  procure  the  release 
of  tbe  said  second  or  commission  mortgage 
of  record  at  any  time  prior  to  the  2A  day 
December,  1901,  and  such  mortgage  appeared 
of  record  against  tbe  said  premises  in  the 
office  of  the  register  of  deeds  in  and  for 
Clark  county  aforesaid  and  until  tbe  time 
when  tbe  same  was  filed  and  recorded ;  that 
tbe  defendant  has  failed,  neglected,  and  re- 
fused to  comply  with  the  terms  of  tbe  afore- 
said contract  on  bis  part  in  this,  that  he 
failed,  neglected,  and  refused  to  release  of 
record  tbe  said  second  or  commission  mort- 
gage and  tender  his  deed  of  warranty  of  said 
premises  at  any  time  prior  to  tbe  commence- 
ment of  this  action,  and  was  In  default  at 
the  commencement  of  this  action ;  that  on  the 
9tb  day  of  November,  1901,  and  at  all  times 
since  that  day,  tbe  plaintiff  has  been,  and 
DOW  Is,  ready,  able,  and  willing  to  pay  the 
defendant  the  said  amount  of  |550,  the  bal- 
ance due  as  purchase  price  of  the  said  prem- 
ises, and  that  the  plaintiff  brought  Into  court 
the  said  sum  of  money,  and  the  court  con- 
clnded  from  these  findings  that  the  plaintiff 
is  entitled  to  Judgment  against  tbe  defend- 
ant Thereupon  judRment  was  entered  in 
favor  of  tbe  plaintiff  requiring  the  defend- 


ant to  convey  to  him  ttie  said  premises,  and 
a  motion  for  a  new  trial  was  made  and 
denied. 

The  defendant  contends  that  tbe  findings 
of  the  court  are  not  sustained  by  the  evi- 
dence, and  that  there  was  In  fact  no  valid 
or  binding  contract  entered  into  between  him- 
self and  tbe  plaintiff  that  can  be  enforced 
in  a  court  of  equity.  The  alleged  contract 
for  the  conveyance  of  this  land  rests  en- 
tirely Id  letters  and  telegrams  passing  be- 
tween the  plaintiff  and  tbe  defendant.  The 
plaintiff  at  the  time  raided  in  Minneapolis, 
and  the  defendant  In  Chicago,  IlL  The  cor- 
respondence between  the  parties  resnlting  In 
what  Is  claimed  to  l>e  a  contract  of  sale  by 
the  plaintiff  commenced  on  tbe  27th  day  of 
September,  1901,  at  which  time  the  defendant 
Frederiksen  wrote  to  the  plaintiff  the  fol- 
lowing letter :  "Sept  27th,  1901.  Mr.  M.  P. 
Hobart — Dear  Sir:  I  own  and  have  for  sale 
[describing  a  quarter  section  of  land  In 
Clark  county]  and  wonld  sell  it  at  about  $5.00 
per  acre  if  I  can  sell  it  soon.  If  all  cash 
can  be  bad  I  would  throw  cdC  50c.  an  acre, 
and  perhaps  evoi  a  little  more  than  that 
Please  let  me  know  If  yon  can  do  anything 
with  this  soon,  and  oblige.  Yours  very  truly, 
[Signed]  D.  M.  Frederiksen."  To  this  Mr. 
Hobart  replied  on  September  28th,  ^  as  fol- 
lows ;  "Tours  of  the  27th  Inst  received 
offering  to  sell  the  *  *  *.  Can  yon  deliver 
this  land  to  me  for  $000.00  spot  cash?  If 
so,  wire  me  at  my  expense  on  receipt  of  this 
letter.  I  would  expect  perfect  title  and  ab- 
stract furnished  compiled  down  to  date  and 
warranty  deed.  While  this  land  is  somewhat 
rolling  and  it  Is  right  In  tbe  bills,  I  believe  I 
can  use  It  Tours  very  truly,  M.  P.  Hobart** 
A  number  of  letters  and  telegrams  passed  be- 
tween the  parties  subsequently,  and  on  Oc- 
tober 9th  Hobart  wrote  to  the  defendant  the 
following  letter :  "I  wrote  you  on  the  3d  that 
I  would  take  the  land.  •  •  •  You  wired 
that  I  could  have  it  The  option  contract  that 
you  inclose  me  is  identical  like  tbe  earnest 
money  contract  which  I  send  you  for  your 
signature.  I  have  disposed  of  the  land.  And 
showed  my  client  your  wire  of  acceptance. 
Inclosed  find  $50.  Same  to  apply  on  the 
purchase,  and  tbe  balance  $550  to  be  cash 
on  or  before  30  days.  Kindly  send  me  the 
abstract  compiled  to  date,  showing  a  perfect 
title.  If  the  patent  is  not  of  record,  obtain 
one  and  place  It  on  file.  Now  I  will  expect 
to  hear  from  you  by  first  mall,  as  I  have 
complicated  myself  In  this  matter.  Await- 
ing your  reply,  I  am,  Yours  truly,  M.  P. 
Hobart"  To  this  the  defendant  relied  on 
October  10th :  "I  have^our  favor  of  the  9th, 
inclosing  check  for  $50,  being  earnest  monej. 
•  ♦  •  I  sent  you  option  contract  yester- 
day, which  kindly  return  and  I  will  then  ex- 
ecute it  and  return  it  to  you.  I  will  send  you 
the  abstract  of  title  duly  brought  down  to  date 
as  quickly  as  same  Is  returned  to  me  from 
Clark.  The  patent  to  this  land  Is  now  on 
record  in  Clark  county  as  will  be  shown  by 
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abstract  Verr  truly  jonn.  [Signed]  D.  M. 
Frederlkien.**  No  formal  written  coDtract 
seems  to  tutre  been  ezecnted  by  tbe  defend- 
ant. 

It  IB  contended  by  tbe  plaintiff  tbat  tbese 
two  letters  constltiited  a  contract  of  sale  on 
the  part  of  Frederlksen,  which  It  is  tbe  duty 
of  tbe  conrt  to  enforce.  It  will  be  noticed 
that  Hobart  sa^:  "I  wrote  yon  on  tbe  3d 
that  I  would  take  the  land.  •  •  •  Too 
wired  tbat  I  could  have  JL  •  •  •  In- 
closed find  tbe  $50.  Same  to  apply  on  tbe 
purchase,  and  the  balance,  $550,  to  be  cash  on 
or  before  thirty  days."  It  will  be  further 
noticed  that  In  reply  to  this  Frederlksen 
says ;  "I  have  your  favor  of  the  Gth,  inclosing 
check  for  $50,  being  earnest  money.  *  *  * 
I  sent  yon  option  contract  yesterday,  which 
kindly  return  and  I  will  then  execute  it  and 
return  It  to  you.  I  will  send  yon  tbe  abstract 
of  title  duly  brought  down  to  date  as  quickly 
as  same  Is  returned  to  me  from  Clark.  Tbe 
patent  to  this  land  is  now  on  record  in 
Olark  eoonty  as  will  be  shown  by  abstract" 
The  plaintiff  by  bis  letter  of  October  9th 
states  very  clearly  the  terms  of  bis  propo- 
BitloD,  and  the  defendant  in  his  answer  fully 
acc^ts  the  plaintiff's  proposition  by  accepting 
the  $50  and  retaining  It  and  Informing  the 
plaintiff  that  "I  will  forward  abstract,"  etc. 
In  the  correspondence  Intervening  betwe^ 
the  letter  first  written  by  Frederlksen  and  the 
letter  of  October  9th  Frederlksen  had  fre- 
quently referred  to  the  fact  that  be  only  de- 
sired to  give  an  option  contract,  and  that  the 
plaintiff  in  bis  replies  seems  to  have  declined 
to  accept  an  option  contract,  but  desired  to 
make  an  ordinary  contract  for  tbe  purchase 
of  tbe  property.  The  defendant  by  bis  letter 
of  October  lOtb  seems  to  have  acceded  to  the 
terms  of  tbe  plaintiff  in  his  letter  of  the  9th, 
and  tacitly  at  least  seems  to  have  waived 
the  option  contract  If  tbe  defendant  bad 
not  intended  to  agree  to  tbe  terms  proposed 
by  the  plaintiff,  be  would  have  returned  the 
$60  check  and  notified  the  plaintiff  that  he 
Btlll  Insisted  upon  giving  only  an  option  con- 
tract But  falling  to  do  tbls  and  retaining 
the  $50  check  and  notifying  tiie  plaintiff  that 
be  would  forward  the  abstract,  subsequently 
agreeing  with  tbe  plaintiff  tbat  tbe  payment 
might  be  made  in  Minneapolis,  and  that  be 
would  forward,  and  did  in  fact  do  so,  all  the 
papers  to  the  National  Bank  of  Commerce  In 
that  dty,  to  be  delivered  to  the  plaintiff, 
clearly  shows  that  he  acc^ted  tbe  proposition 
of  tbe  plaintiff  as  understood  by  taim,  namely, 
to  convey  the  property  upon  the  payment  of 
$60  In  casta  and  the  balance,  $560,  within  SO 
days.  Tbe  contract  ifot  being  an  option  con- 
tract as  finally  consummated  and  there  belug 
no  specific  agreement  tbat  time  shOQld  be  of 
the  essence  of  tbe  contract,  the  plaintiff's 
failure  to  complete  the  contract  within  30 
days,  by  reason  of  the  defendant's  failure  to 
perfect  the  title,  did  not  deprive  tbe  plaintiff 
of  bis  r^ht  to  enforce  the  contract  after  the 
ezplratton  of  the  80  days. 


We  are  of  the  opinion,  tiSierefore,  that  the 
trial  conrt  was  right  in  finding  that  there  was 
a  contract  between  tbe  plaintiff  and  defend- 
ant for  the  sale  of  this  property,  to  the  plain- 
tiff upon  tbe  payment  of  $50,  which  was  ac- 
cepted, and  his  further  agreement  to  pay 
$550  within  30  days  thereafter.  It  further 
appears  from  tbe  correspondence  between  the 
parties  that  tbe  defendant  was  unable  to  fur- 
nish clear  title,  that  there  was  a  second  mort- 
gage for  $71  on  tbe  property  standing  ot 
record,  and  that  at  the  expiration  of  30  days 
the  defendant  had  not  furnished  a  satisfac- 
tion of  this  mortgage.  At  that  time  It  was 
shown  by  the  plaintiff  that  he  had  tbe  $550 
on  deposit  ready  to  pay  tbe  defendant  as 
soon  as  the  title  could  be  made  clear  of  record, 
and  tbat  the  money  remained  on  deposit  for 
some  time  thereafter.  Hie  defendant  in  his 
correspondence  shows  an  unwillingness  to 
present  a  clear  record  title,  claiming  that  tbe 
mortgage  referred  to  was  outlawed  and  was 
not  a  valid  Hen  against  the  property.  This 
mortgage  remaining  unsatisfied  of  record  con- 
stituted a  cloud  upon  the  title,  and  the  plain- 
tiff was  not  under  any  obligations  to  accept 
the  property  until  tbe  apparent  cloud  was  re- 
moved from  tbe  record.  Godfrey  v.  Rosen- 
thal. 17  S.  D.  452,  97  N.  W.  365.  It  Is  quite 
clear,  therefore,  that  the  plaintiff  was  ready 
and  willing  to  comply  with  the  terms  of  the 
contract  on  his  part  but  tbat  the  defendant 
neglected  and  refused,  until  December  4th.  to 
perfect  the  title  of  record.  In  tbe  meantime 
tbe  plaintiff  had  commenced  this  action.  Un- 
der tbe  facts  found  by  tbe  court  which  seem 
to  be  fully  sustained  tbe  evidence,  the 
court's  conclusion  of  law  that  tbe  plaintiff 
was  entitled  to  Judgment  was  rU^t 

Numerous  other  errors  are  assigned,  but; 
as  they  were  not  discussed  by  the  appellant  In 
his  brief,  we  do  not  deem  it  necessary  to  re- 
view them  in  this  opinion.  Practically  the 
only  question  presented  for  our  consideration 
and  discussed  In  tbe  brief  was  as  to  wheth- 
er or  not  the  court  was  right  In  finding  tbat 
there  was  a  contract  entered  into  between  the 
plaintiff  and  tbe  defendant,  u  claimed  by  the 
plaintiff,  that  could  be  properly  enforced  in 
a  court  of  equity,  and  in  our  view  of  the  case 
tbe  court  was  right  In  Its  conclusion  tbat 
there  was  such  a  contract  and  tbat  tbe  same 
was  properly  enforceable  in  a  court  of  equity. 

Tbe  Judgmmt  of  the  circuit  court  and  order 
denying  a  new  trial  are  afBrmed. 

FULLER.  P.  J.,  dissents. 


HATCHBTT  t.  UEBia 

(Supreme  Court  of  Sontb  Dakota.  Nor.  1. 

1905.) 

JUOGUBMT— DBFAtlLT— SeITIVO  AaiDB— SEKV- 

ICK  OF  SOMMONS— PbOOF. 

Evidence,  on  a  motion  to  set  aside  a 
default  judgment  on  the  groond  that  it  was 
void  because  defendant  hsd  not  been  served 
with  Bummons,  the  motion  therefore  not  being 
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■ddrsBsed  to  tiia  eoort'i  dIacntlOD,  AeU  iiuaffi- 
doit  to  nutain  a  findlBg  that  1m  was  not 
nmd. 

Appeal  from  Orciiit  Oonrt;  Brown  Oon&ty. 

Artton  by  D.  F.  Ifatebett  against  Rudolpb 
ZJeblg.  From  an  order  setting  aside  a  de- 
Caalt  judgment,  plaintiff*  aiq[>eals.  Berwsed. 

Campbell  &  Taylor,  for  appellant  Sterling 
&  Clark,  for  respondent 

CORSON,  J.  Tblfl  is  an  appeal  by  the 
plalntlfF  from  an  order  vacating  and  setting 
aside  a  default  judgment  entered  in  the  clr- 
coit  court  of  Brown  county  on  the  17th  day  of 
December,  1900.  The  notice  of  motion  was. 
daly  given  In  April,  1904,  that  the  defendant 
would  move  the  court  on  May  9th  for  an  order 
vacating  and  setting  aside  the  Judgment  &nd 
that  said  motion  would  be  made  on  the 
ground  that  no  service  of  summons  In  the 
action  bad  been  made,  and  was  based  upon 
affidavits  served  in  connection  with  the  mo- 
tion. The  court  on  the  hearing  granted  the 
motion  vacating  and  setting  aside  the  judg- 
ment and  also  ordered  that  the  defendant 
have  leave  to  answer  In  the  action.  The 
theory  npon  which  the  counsel  for  the  de- 
fendant proceeded  in  making  their  motion 
seems  to  have  been  that  Inasmuch  as  there 
was  no  service  of  summons,  the  Judgment  was 
a  nullity,  and  that  the  only  order  that  the 
court  could  properly  make  therein  was  an 
order  vacating  and  setting  aside  the  same. 
Annexed  to  the  notice  of  motion  were  the 
affidavits  of  the  defendant  his  wife,  and 
Mr.  Thomas  Sterling,  and  on  the  hearing  of 
the  motion  the  plaintiff  read,  not  only  the 
affidavit  made  by  the  person  serving  the  sum- 
mons, but  his  corroborating  affidavit  and  the 
affidavits  of  E.  F.  McCcgr  and  Judge  A.  W. 
Campbell. 

It  Is  contended  by  the  appellant  that  the 
original  affidavit  of  Mr.  Lyons  attached  to 
the  summons  proves  that  the  service  was 
propH'ly  made,  and  that  the  affidavit  of  said 
Lyons  who  served  the  summons,  read  on  the 
bearing,  giving,  as  it  does,  in  detail  the  man- 
ner of  bis  service,  strongly  corroborates  the 
original  affidavit ;  that  the  affidavits  of  E.  F. 
McCoy  and  Judge  Campbell,  showing  that 
they  had  various  conversatlonB  with  the  de- 
fendant after  the  entry  of  the  judgment  lu 
regard  to  the  same,  and  in  no  Instance  did  be 
claim  or  pretend  to  claim  that  the  summons 
was  not  regularly  served  npon  him,  also 
strongly  corroborates  the  statements  of  Lyons 
as  to  the  service  of  the  summons.  Mr.  Lyons 
states  in  his  affidavit  read  on  the  hearing  of 
this  motion  that  he  went  to  the  house  of  the 
defendant  to  serve  the  summons,  and,  being 
Informed  that  the  defendant  was  absent 
he  thereupon  served  the  summons  upon  Mrs. 
Liebig,  the  wife  of  the  defendant,  by  deliver- 
ing to  and  leaving  with  her  a  copy  of  tlie 
summons,  and  explaining  to  her  the  nature 
of  the  same.  Mrs.  Liebig,  the  wife  of  the 
defendant  denied  that  service  of  any  pai>er 
was  made  upon  her     Hr.  Lyons  at  the  time 


stated  by  him,  or  any  other  time;  and  her 
husband  attonpts  to  corroborate  her  state- 
ment by  stating  that  he  never  received  the 
said  copy  of  the  summons  or  knew  of  the 
existence  of  the  Judgment  until  two  or  three 
years  after  the  same  had  been  entered. 

It  Is  contended  by  the  appellant  that, 
though  the  rule  now  generally  prevailing  is 
to  the  effect  that  proof  of  service  and  the 
certificate  or  affidavit  of  service  may  be 
traversed,  yet  that  the  rule  is  firmly  eatab- 
llsbed  that  the  return  is  strong  evidence  of 
the  facts  therein  properly  recited  and 
should  be  upheld,  unless  opposed  by  clear  and 
satisfactory  proof;  that  the  presumption  In 
favor  of  the  return  of  the  officer  or  person 
making  the  service,  and  the  recitals  In  the 
Judgments,  though  not  absolutely  conclusive, 
can  be  overcome  only  by  the  most  clear  and 
satisfactory  evidence  that  the  service,  as  re- 
turned by  the  officer  or  party  serving  the 
summons,  was  not  actually  made;  and  that 
the  evidence  in  this  case  Is  not  sufficient  to 
overcome  the  proofs  made  as  to  the  fact  that 
the  service  was  actually  made  as  detailed 
by  the  party  making  the  servlee,  with  the  cor- 
roborating evidence  of  McCoy  and  Judge 
Campbell,  as  to  what  occurred  between  tbem 
and  the  defendant  subsequent  to  the  entry 
of  the  judgment  Undoubtedly  the  rule  as 
stated  by  the  appellant  is  the  correct  rule, 
and  Is  thus  stated  In  Bank  v.  Rldpath,  29 
Wash.  687,  70  Pac.  139;  "The  return  of 
service,  either  by  a  sheriff  or  by  a  disinter- 
ested person  authorized  by  law  to  make  It 
Is  prima  facie  evidence  of  the  material  facts 
recited  therein ;  and  a  court  of  equity  should 
not  set  aside  a  Judgment,  except  upon  clear, 
satisfactory,  and  convincing  proof  of  lack  of 
service  of  process  by  the  person  making  it** 
That  court  further  says :  "There  is  no  real 
distinction  between  the  return  of  an  officer  and 
that  of  a  person  authorized  to  make  the  ser- 
vice. The  sanctity  of  an  official  oath  Is  no 
greater  than  the  sanctity  of  the  affidavit  of 
service  made  by  a  disinterested  person."  In 
Ketchum  v.  White,  72  Iowa,  193,  36  N.  W. 
427,  the  Supreme  Court  of  Iowa,  lu  speaking 
upon  this  subject  says;  "Upon  grounds  of 
public  policy  the  return  of  the  officer,  even 
though  not  regarded  as  conclusive,  should  be 
deemed  strong  evidence  of  the  facts  as  to 
which  the  law  requires  him  to  certify,  and 
should  ordinarily  be  upheld,  unless  opposed 
by  clear  and  satisfactory  proof."  Wyland  v. 
Frost  75  Iowa,  209,  39  N.  W.  241 ;  111.  Steel 
Co.  V.  DetUaff,  116  Wis.  319,  93  N.  W.  14; 
Randall  v.  Collins,  58  Tex.  231;  Wilson  v. 
Shlpman,  84  Neb.  673,  52  N.  W.  676,  33  Am.  St 
Rep.  660 ;  Jensen  v.  Crevler,  33  Mlna  372,  23 
N.  W,  541 ;  Starkweather  v.  Morgan,  15  Kan. 
274 :  Connell  v.  Galligber,  36  Neb.  749,  55  N. 
W.  229;  Osman  v.  Wisted,  78  Minn.  295,  80 
N.  W.  1127 ;  18  Bncy.  Of  Pleading  and  Prae- 
tice,  p.  984. 

The  original  affidavit  of  B.  F.  Lyons  as  to 
the  service  shows  such  a  service  as  Is  pre- 
scribed by  law,  and  is  not  anestioned  by  the 


Digitized  by 


172 


10S  NOBTHWBBTEBN  BBPOBTBB. 


defendant  As  before  stated,  the  said  Lyons 
made  an  affidavit  which  was  read  upon  the 
bearing  of  the  motion,  and  which  Is  In  sub- 
stance as  follows:  That  the  affiant  dis- 
tinctly remembers  the  facts  and  circumstan- 
ces surrounding  the  service  of  the  said  sum- 
mons ;  that  he  went  to  the  home  of  said  de- 
fendant on  said  Sd  day  of  November,  1900. 
for  the  parpose  of  serving  the  same ;  that  be 
was  onable  to  find  said  defendant  In  person 
at  or  about  bis  said  dwelling  house ;  that  be 
inquired  of  Hanna  Llebig,  bis  wife,  for  the 
whereabouts  of  said  defendant,  and  was  in- 
formed by  her  that  he  was  absent;  that  at 
the  time  the  wife  of  the  said  defendant  was 
not  in  the  dwelling  house,  but  was  outside 
and  near  the  same,  and  that,  upon  being  in- 
formed that  the  defendant  was  away  from 
bom^  he  then  and  there  served  said  sum- 
mons by  delivering  to  and  leaving  witfa  ber 
a  true  copy  of  the  same,  and  then  and  there 
fully  explained  to  her  what  the  same  was; 
that  after  making  such  service,  upon  the 
same  day.  he  returned  to  the  city  of  Redfleld 
and  there  made  and  signed  his  affidavit  of 
service,  which  Is  attached  to  the  original 
Bummons.  Mr.  B.  F.  McCoy,  who.  It  seems, 
was  the  agent  of  the  plalntUC,  and  who  caused 
the  summons  to  be  issued  therein,  on  behalf 
of  Bald  plaintiff,  states  that  he  sent  the  same 
to  B.  F.  Lyons,  of  Redfleld,  S.  D.,  with  direc- 
tions to  the  said  Lyons  as  to  the  manner  of 
serving  the  same.  Thereafter  on  the  17th 
day  of  December,  the  defendant  not  having 
answered  nor  appeared  in  said  action,  Mo- 
Coy,  as  such  agent,  caused  Judgment  to  be 
taken  therein,  and  caused  the  same  to  be 
duty  docketed  and  entered  in  the  office  of 
the  clerk  of  the  circuit  court  In  and  for  the 
county  of  Brown  on  said  last-mentioned  date. 
Mr  McCoy  further  says  that  since  said  time 
be  has  on  various  occasions  spoken  to  and 
talked  with  said  defendant  In  regard  to 
the  said  judgment,  and  requested  blm  to  pay 
the  same ;  that  he  has  frequently,  since  the 
said  time,  discussed  the  fact  of  the  rendi- 
tion of  said  Judgment  with  Messrs.  Sterling 
A;  Clark,  and  each  of  them,  attorneys  for  the 
defendant,  and  has  attempted  to  prevail  up- 
on them  to  induce  their  client  to  settle  and 
pay  the  same ;  that  particularly,  on  or  about 
the  18th  day  of  May.  1003,  affiant  discussed 
fully  with  defendant,  not  only  the  actions  then 
pending  In  Spink  county  against  the  said 
defendant,  but  also  the  Judgment  theretofore 
rendered  In  Brown  county ;  that  at  no  time 
when  affiant  has  talked  with  said  defend- 
ant, and  discussed  with  him  the  fact  of  the 
entry  of  Judgment  herein,  has  either  the  said 
defendant  or  Sterling  &  Clark  claimed  or  in 
any  manner  intimated  that  said  Judgment 
was  not  regular  and  obtained  on  service  of 
summons  duly  and  properly  mada  Judge 
A.  W.  Campbell  In  his  affidavit  states  that  he 
was  the  attorney  for  the  above-named  plain- 
tiff ;  that,  on  the  day  of  the  trial  of  another 
action  against  the  defendant,  affiant  had  a 
lengthy  convasatloD  with  him  In  regard  to  a 


settlement  of  the  case  then  about  to  be  tried, 

and  that  in  said  couventatlon  an  attempt  was 
made  to  settle  the  matters  in  difference  be- 
tween said  parties,  and  the  Judgment  ren- 
dered against  said  defendant  In  Brown  coun- 
ty, and  the  amount  thereof,  was  fully  dia- 
cussed  and  referred  to  In  said  conversation, 
and  that  at  such  time  of  settlement  said  de- 
fendant made  no  claim  that  the  judgment  ren- 
dered in  this  action  In  Brown  county  was 
irregular  or  invalid,  or  that  service  of  Uw 
summons  therein  was  not  properly  bad  upon 
him ;  that  subsequently,  on  or  about  the  1st 
day  of  February,  1904,  the  said  defendant 
visited  his  office  and  the  Brown  county  Judg- 
'ment  was  again  discussed  between  the  af- 
fiant and  the  said  defendant,  and  that  he 
then  made  no  claim  that  the  Judgment  ren- 
dered against  him  in  Brown  county  was  void 
or  Irregular,  or  that  the  summons  had  not 
been  properly  and  regularly  served  therein. 

The  only  evidence  directly  tending  to  con- 
tradict the  return  of  the  officer  and  the  re- 
citals in  tbe  Judgment  was,  as  before  stated, 
the  affidavit  of  Mrs.  Lteblg,  who  denies  tbat 
tbe  summons  or  any  other  paper  was  served 
upon  her  on  tbe  8d  day  of  November,  1000,  or 
at  any  other  time,  and  that  the  first  notifica- 
tion or  intimation  whatsoever  that  she  bad 
that  B.  F.  Lyons  claimed  to  have  left  a  sum- 
mons in  the  abOTO-entltled  action  with  ber 
was  when  her  husband  Informed  ber,  during 
the  fall  of  1903,  that  the  said  Lyons  bad  made 
an  affidavit  to  that  effect;  and  she  furthv 
states  that,  if  said  affidavit  was  made  by  the 
said  Lyons,  tbe  same  is  wholly  false  and  un- 
true. There  Is  quite  a  long  affidavit  of  Mr. 
Sterling,  one  of  the  attorneys  for  the  defend- 
ant, which  gives  a  detailed  account  of  a 
number  of  cases  pending  against  the  defend- 
ant; and  he  states  that  be  never  heard  of  tbe 
action  resulting  In  the  Judgment  in  Brown 
county  sought  to  be  set  aside,  and  tbat  In 
his  various  conversations  with  the  attorney 
for  the  plaintiff  and  E.  F.  McCoy,  tbe  agent 
of  the  plaintiff,  in  regard  to  tbe  settlement 
of  matters  between  the  plaintiff  and  tbe  de- 
fendant, no  mention  was  ever  made  of  the 
Judgment  In  Brown  county,  and  tbat  be  be- 
lieved tbat,  if  the  summons  bad  been  served 
as  stated  by  I^yons,  the  defendant  would  have 
brought  it  to  him  for  the  purpose  of  answer- 
ing and  defending  against  tbe  said  action. 
This  affidavit.  It  will  be  observed,  presents 
but  slight  evidence  in  corrobwatlni  of  tbe 
affidavit  of  Mrs.  Lleblg. 

The  motion  was  not  addressed  to  the  dis- 
cretion of  the  trial  court,  and  hence  there 
was  no  presumption  of  the  exercise  of  any 
such  discretion.  The  motion,  as  will  be  ob- 
served, was  based  upon  tbe  theory  that  tbe 
Judgment  was  absolutely  void  for  the  reason 
that  tbe  defendant  had  never  been  swed 
with  process.  The  only  question,  therefore, 
for  the  trial  court  to  determine  was  as  to 
whether  or  not  the  evidence  was  clear  and 
satisfactory  tbat  no  service  was  in  fact  made 
upon  the  defendant,  and  in  tbe  nannor  de- 
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tailed  by  Lyons,  who  claims  to  have  serred 
tbe  same.  We  are  of  the  oplnloa  that  npon 
the  erldeace  presented  the  court  clearly  erred 
In  vacatlDg  and  setting  aside  tbe  judgment, 
and  that  tbe  preponderance  of  the  evidence 
was  clearly  In  favor  of  tbe  due  Berrfce.  It 
would  be  a  very  dangerous  rule  to  establish 
that  a  defendant,  after  a  default  Judgment 
bad  been  entered  against  him,  might  upon 
tbe  affidavit  of  himself  or  his  wife,  denying 
the  service  as  claimed  to  have  been  made, 
have  tbe  same  vacated  and  set  aside,  where 
tbe  proof  of  service  Is  as  fall  and  complete  as 
that  in  the  case  before  us.  Tbe  amount  In- 
volved in  the  action  was  only  about  $100, 
and  B.  F.  Lyons,  who  made  the  service,  was 
preeomptlvely  a  disinterested  party,  and,  as 
the  original  affidavit  made  by  him  of  tbe 
service  was  made  on  tbe  day  of  the  service, 
consequently  his  statements  made  tliereln 
must  have  been  true  or  intentionally  false,  as 
must  have  been  tbe  affidavit  made  by  him 
<m  tbe  hearing  of  this  motion;  while  the 
statement  of  Hrs.  Liebig  as  to  what  occur- 
red nearly  three  yean  after  the  transaction 
may  be  explained  npon  the  theory  of  forget- 
fnlneu,  or  the  fact  that  she  did  not  fully 
understand  tbe  importance  to  her  husband  of 
sncb  paper  served  upon  her,  without  imputing 
to  ber  any  Intentional  misstatement  And 
fbe  fact  that  tbe  defendant.  In  discussing  this 
judgment  with  Mr.  McOoy,  the  agent  of  plain- 
tltr,  and  with  Judge  Campbell,  the  attorney 
for  the  plaintiff,  failed  to  make  any  mention 
of  tbe  fact  that  be  had  not  been  served  wltb 
the  summons.  Is  strongly  corroborative  of  tbe 
affldarit  of  Lyons.  While,  as  before  stated, 
the  amount  involved  In  this  case  Is  compara- 
tively  small,  the  principle  sought  to  be  es- 
tablished is  a  very  important  one,  and.  If  a 
defendant  is  allowed  to  succeed  in  bis  motion 
upon  the  evldenee  produced  by  blm.  It  would 
go  far  toward  weakening  the  sanctity  attribut- 
ed to  judgments,  and  open  the  door  for  very 
grare  frauds  and  possible  p^juries  on  tbe 
part  of  a  defendant  Upon  grounds  of  public 
policy,  therefore,  tbe  return  of  the  officer, 
though  not  regarded  as  conclusive,  should  be 
strong  evidence  of  the  facts  as  to  which  tbe 
law  requires  him  to  certify,  and  should  ordi- 
narily be  upheld,  unless  opposed  by  clear  and 
satisfactory  proof.  In  law  there  is  no  dis- 
tinction between  tbe  return  of  an  officer  and 
tbe  affidavit  of  the  person  making  the  service 
of  the  summons.  Bank  v.  Rldpath,  supra;  4 
Walt's  Practice,  623;  Allen  v.  Mclntyre,  56 
Minn.  871,  67  N.  W.  1080;  Piano  Mfg,  Oo.  v. 
Murphy,  IS  9.  D.  880l  02  N.  W.  1072,  102  Am. 
St  Rep.  682. 

It  la  further  contended  that  tbe  trial  court 
erred  in  granting  leave  to  file  an  answer  in 
the  case.  Inasmuch  as  such  relief  was  not 
asked  for  In  tbe  motion,  and  no  verified  an- 
swer was  served  with  tbe  motion  papers;  but. 
In  tbe  view  we  take  of  tbe  case,  we  do  not 
deem  it  necessary  to  pass  npon  that  question 
at  this  time. 

Tbe  order  of  the  circuit  court  Is  reversed. 


JBWETT  BROS.  A  JEWETT  v.  BBNT80N. 

(Supreme  Court  of  South  Dakota.   Nov.  1, 
1905.) 

BAifKanPTCT— DtscHABQS— Bmcr  on  Debts 
— Fbaod. 

Under  Bankr.  Act  July  1,  1898,  c.  641.  f 
17,  30  Stat.  550  [U.  S.  Comp.  St  1901,  p. 
3428],  providiDg  that  a  dlscharse  in  bankruptcy 
shall  release  bankrupt  from  all  provable  delta, 
except  such  as  are  jadgmeats  in  actions  for 
fraud  or  were  created  by  his  fraud  while  act- 
ing as  an  officer  or  in  a  fiduciary  capacity,  a 
debt  created  by  tbe  fraud  of  bankrupt  acting  in 
his  IndlTldual  capacity,  not  having  been  reduced 
to  judgment,  Is  rdsaaed  by  his  discharge  In 
bankruptcy. 

On  rehearing.  Affirmed. 

For  fiffiner  (pinion,  see  101  N.  W.  716. 

OORSON,  J.  Tlite  caw  was  decided  at  a 
former  term  of  this  court,  and  the  opinion  Is 
reported  In  (S.  D.)  101  N.  W.  71S.  and  tl)e 
facts  are  qolte  folly  stated  in  the  opinion. 
A  petitiim  for  rehearing  was  granted,  and  the 
case  Is  now  before  us  on  tbe  rehearing. 

At  the  time  tbe  opinion  of  this  court  was 
banded  down  our  attention  bad  not  been 
called  to  the  case  of  Crawford  et  al  v.  Bnrke. 
196  U.  6.  176,  25  Sup.  Ct  9,  49  L.  Bd.  147, 
decided  by  tbe  Supreme  Court  of  tbe  United 
States  at  about  that  time,  In  which  that 
court  In  an  exhaustive  opinion  gave  a  con- 
struction to  tbe  provisions  of  sectiui  17  of 
tbe  bankruptcy  act  and  In  which  It  held  that 
"only  such  debts  created  by  the  fraud  of  a 
banknqit  as  were  so  created  while  be  was 
acting  as  an  officer  or  In  a  fiduciary  capacity 
are  excepted  from  tbe  operation  of  a  dis- 
cbarge in  bankruptcy  by  Act  July  1,  1898,  c. 
541.  i  17,  SO  Stat  550  [U.  S.  Comp.  St  1901, 
p.  3428],*'  except  the  same  bad  been  reduced 
to  a  judgment  prior  to  the  discharge  In  bank- 
ruptcy proceedings.  And  In  tbe  course  of  its 
opinion  that  court  says:  "The  only  federal 
qnestion  involved  in  tbe  case  is  whether  tbe 
Supreme  Court  of  Illinois  gave  the  proper  ef- 
fect to  tbe  discharge  pleaded  by  the  defend- 
ants. If  plalntlfTs  claim  was  not  a  provable 
debt  or  was  expressly  excepted  from  tbe 
operation  of  the  discbarge,  the  decision  of 
that  court  was  right;  but  if  It  was  covered 
by  the  discharge,  such  discharge  was  a 
complete  defense.  Section  17  of  tbe  bank- 
ruptcy act  of  1898  contains,  among  other 
things,  tbe  following  provisions:  'Sec.  17. 
A  discbarge  in  bankruptcy  shall  release  tbe 
bankrupt  from  all  his  provable  debts,  except 
such  as  •  •  •  (2)  are  judgments  In  ac- 
tions for  frauds,  or  obtainli^  proper^  by 
false  pretenses  or  false  representations,  or  by 
willful  and  malicious  injuries  to  tbe  person 
or  property  of  another,  •  •  •  or  (4)  were 
created  by  bis  fraud,  embezzlement  mlsappro- 
prtatlon,  or  defalcation  while  acting  as  an 
officer,  or  in  any  fiduciary  capacity.'  30  Stat 
550,  c.  641  [U.  S.  Comp.  St.  1901,  p.  3428]. 
♦  •  •  Tbe  fact  that  tbe  second  subdivi- 
sion of  section  17  excepted  from  the  discharge 
'all  judgments  in  actions  for  frandi.  txt  of 
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<Ataliiliig  property  by  false  pretenses,  or  false 
r^>reseiitatlon8,'  indicates  quite  dearly  that; 
as  to  frauds  In  general.  It  was  tbe  lntenti<m  of 
Congress  only  to  exc^t  from  the  discharge 
such  as  had  been  reduced  to  Judgment,  unless 
they  fall  within  the  fourth  subdivision  of  those 
created  by  the  fraud,  embezzlement,  misap- 
propriation, or  defalcation  of  the  bankrupt 
wblle  acting  as  an  c^cer  or  In  a  fiduciary 
capacity*  Unless  these  words  relate  badi  to 
all  the  preceding  words  of  the  subdivision, 
namely,  the  frauds  and  embezslemoits,  as 
well  as  misappropriations  or  defalcations.  It 
results  that  the  exception  In  subdivision  2  of 
all  Judgments  fbr  fraud  Is  meaningless,  since 
such  Judgments  would  be  based  iqMm  a  fraud 
excepted  from  discharge  by  subdivision  4, 
whether  Judgment  had  been  obtabied  ox  not" 
In  tbe  case  at  bar  the  action  had  been 
eommmced  and  was  pending  at  tbe  time  tbe 
Aefoidanf  B  petition  in  bankruptcy  was  filed 
and  his  discharge  obtained,  but  no  Judgment 
bad  betti  entered  therein.  Therefore  the  de- 
fendant's discharge  in  bankruptcy  crastitnted 
a  conclusive  bar  to  the  action,  and  tbe  di- 
rection of  the  verdict  by  the  counts  court  was 
dearly  right  T!b»  former  decision  of  this 
court  was  based  mainly  upon  allied  errors 
In  ivactlce,  but  in  view  of  tbe  decision  of  tlie 
Supreme  Court  of  tbe  United  States  In  tbe 
case  above  dted  the  question  of  practice  was 
immaterial,  and  tbls  court  was  in  error  Id 
reversliv  the  deddon  of  the  court  below  upon 
tbe  grounds  stated  in  the  opinion,  as  In  view 
of  the  conclusivaicsB  of  the  defbndan^s  di»> 
cha^  In  bankruptcy.  The  proceedings  In 
the  county  court,  even  though  erroneous,  did 
not  constitute  reversible  error,  and  the  Judg- 
ment of  tiie  coun^  court,  tberefftre,  should 
have  been  affirmed.  This  court  in  adopting 
tbe  omstructlon  given  to  section  17  of  the 
bankruptcy  act  by  tlie  Supreme  Court  of  Il- 
linois in  Crawford  v.  Burke,  supra,  and  by  the 
Appellate  Division  of  the  First  Department 
of  the  Supreme  Court  of  New  Tork  (Frey  v. 
Torrey,  75  N.  T.  Supp.  40).  and  affirmed 
by  the  Court  of  Appeals  of  that  state  In 
175  N.  Y.  501,  «7  N.  E.  1082,  took  a  view 
of  the  statute  In  direct  conflict  with 
the  dedslon  of  the  Supreme  Court  of  the 
United  States  above  referred  to,  and,  as  the 
constmctlon  given  to  a  United  States  statute 
by  tbe  Supreme  Court  of  the  United  States  is 
binding  upon  this  court,  tbe  construction  of 
the  bankruptcy  act  given  by  that  court  Is 
controlling  in  this  court  The  opinion  of 
this  court,  therefore.  In  so  far  as  It  in  effect 
held  that  the  plaintiff's  action  might  be  main- 
tained, notwithstanding  the  defendant's  dis- 
charge In  bankruptcy.  Is  disafflrmed,  and  the 
Judgment  of  the  county  court  and  order  deny- 
ing a  new  trial  are  affirmed. 

HANET,  J.  (concurring  specially).  I  con- 
cur in  tbe  conclQsIon  that  defendant's  dis- 
charge In  bankruptcy  constituted  a  complete 
defense  to  tbe  plalntitrs  cause  of  action,  and 
that  the  Judgment  of  the  county  court  should 
be  affirmed.  But  as  upon  the  former  bear* 


ing,  I  dissent  from  ttie  view  there  e^preased 
tbe  majority  of  tbe  court,  and  now  reaf 
finned  to  the  tfect  tbat  allegati<HiB  re- 
garding false  preteoaea  were  prepay  Indnd- 
ed  in  tbe  complaint 


STATS  ex  xeL  ADAIR  v.  DREXEU  Goim- 
ty  Clerk. 

(Supreme  Court  of  Nebraska.  Nov.  U«  lOOSw) 

1.  Statu  TBS— RaPKAi>. 

A  repealing  clause  in  an  act  of  the  Legis- 
lature, to  the  effect  tliat  certain  spedfied  hc- 
tioDS  of  an  existing  statate  are  repealed  **bo 
far  as  the  same  conflicts  wl^"  the  act  last 
passed,  and  repealing  "all  acts  and  parts  of 
acts  In  ctHiflict  herewith,"  only  repeals  sudi 
parts  of  existing  statutes  as  are  so  repugnant 
to  tbe  act  last  passed  as  that  both  cannot 
stand.  Prior  statutes  are  repealed  pro  tanto, 
and  to  the  extent  only  that  they  conflict  wiUi 
the  act  last  passed. 

[Bd.  Note. — For  eases  In  ooint,  set  voL  44, 
Cent.  Dig.  Statutes,  »  226,  &\ 

2.  -Saub— Tnu  Of  Act— Matrb  Ivolvobd. 

The  title  of  the  act  (chapter  66,  p.  825, 
Sess.  Laws  1905)  providing  for  the  sSecti<Hi 
of  certain  candidates  for  public  office  and  cer* 
talo  delates  at  a  primary  election,  and  r^n- 
latlng  such  primary,  ^ws  not  embrace  ttor 
comprehend  legislation  concerning  tbe  registra- 
tion of  voters  for  general  elections,  and  which 
is  in  substance  ana  effect  amendatory  of  ex- 
isting registration  laws. 
8.  Sakk. 

The  title  to  the  said  act  (Sess.  Laws  1906, 
p.  825,  c.  66)  is  not  broad  enough  to  permit 
legislation  concerning  the  form  and  makeup  of 
the  ofkial  ballots  provided  for  by  law  to  be 
used  at  a  goaeral  election. 

4.  ElLEcnons— Baixots. 

The  provision  found  In  said  primary  act 
(Sees.  Laws  1905,  p.  325,  c  66).  limitiiw  the 
right  of  parties  to  partidpata  In  a  pruury 
election  and  to  have  the  names  of  eandldates 
for  nomination  to  appear  on  the  primary  ballota 
to  those  casting  at  least  1  per  cent  of  the  total 
vote  cast  at  the  last  election,  is  a  reasonable 
classiflcatlon  of  parties  and  does  not  eonfilct 
with  the  Coostitntioo,  guarantying  freedom  In 
tbe  exercise  of  the  elective  franchise. 

5.  Same— Pbiuasiks— Regulation. 

The  provision  of  tbe  act  under  considera- 
tion (Sess.  Laws  190S,  p.  825.  c.  66),  makfaw 
the  right  of  an  elector  to  participate  In  a_pTt 
mary  election  to  depend  upon  his  party  affilia- 
tion, is  a  legitimate  exercise  of  legislative  pow- 
er, in  no  way  conflicting  with  the  fnndamental 
law  gaarantylng  freedom  In  tbe  exercise  of  the 
elective  franchise. 

8.  Same— Right  ov  Suftbaob— RESTBionon. 

It  ia  not  competent  for  the  Le^slature  to 
provide  in  a  primary  election  law  that,  before 
a  person  eligible  to  office  can  be  voted  for  at  a 
primary  and  have  his  name  appear  on  a  pri- 
mary ballot,  he  shall  pay  a  fee  tor  filing  nomina- 
tion papers  computed  at  1  per  ceht  of  the 
emoluments  authorized  by  law  for  the  office  to 
which  such  candidate  aspires  during  tbe  term 
for  which  he  would  serve.  If  elected. 

7.  Same. 

Such  provisions  are  an  unwarranted  hin 
drance  and  Impediment  to  tbe  exercise  of  the 
elective  franchise,  and  confflct  with  section  22, 
art.  1,  of  tbe  Gonstitation. 

8.  Statutes— Pabmal  Invaumtt. 

"Where  a  statute  contains  provisions  whldi 
are  nnconntitutionRl.  if  the  valid  and  invalid 
are  not  so  foimnctpd  as  to  be  Incapable  of  sep- 
aration, and  the  valid  portitm  4s  a  <»HDpIeto  act. 

Digitized  byLjOOglC 


BTATB  ▼.  DRBXBIi. 


176 


and  not  dependent  npon  the  part  that  Is  void, 
the  latter  alone  will  be  disregarded,  and  the 
net  snstalned,  If  It  ie  manifest  that  the  void 
part  waa  not  an  iDdacanent  to  the  Legialature 
to  pus  thsnart  which  ia  ralid."  State  ex  rel. 
Insurance  Go.  t.  Moore,  67  N.  W.  870,  48  Neb. 
870. 

[Bd.  Note. — For  cases  In  point,  see  toL  44, 
Cent.  Dig.  Statates,  H  68-6fL] 

9.  Sakz. 

The  prorbions  of  the  act  under  ccnsidera- 
tion  fSeH.  Laws  iOCO,  p.  W6,  e.  60)  found  to  be 
Invalid  are  held  not  to  afteet  Qu  remaindw  of 
the  act. 

'  (Syllabiu  by  the  Ooart) 

Mandamns  by  the  state,  on  the  relation  of 
Clark  W.  Adair,  against  7ohn  Ol  Drexel.  as 
county  cletk  of  Douglas  coun^,  to  compel  re- 
spondent to  receive  and  file  a  certain  certifi- 
cate of  nominations.   Writ  denied. 

Oea  A.  Magney.  for  relatcv.  W.  W. 
Slabangh  and  F.  W.  Fitch,  for  req;iondent 

HOLOOMB,  a  J.  The  relator  alleges,  in 
substance,  that  the  Socialist  Party  of  Douglas 
county,  a  county  having  a  p<H>ulatlon  of  more 
than  125,000,  held  a  nominating  convention  on 
the  1st  day  of  Aogost.  1906,  composed  of  the 
members  of  that  par^,  and  nominated  can- 
didates for  county  offices  to  be  voted  for  at 
the  genaal  election  to  be  held  in  November 
following;  that  a  certificate  was  duly  pre- 
pared by  the  officers  of  such  convention  of  the 
nominations  so  made  in  the  manner  required 
by  secUon  129,  &  28,  Comp.  St  1906;  that  a 
request  was  made  of  the  respondent,  the 
county  clerk  of  said  coun^.  to  receive  and 
file  said  certificate  of  nominations,  which  he 
refused  to  do.  giving  as  a  reason  for  such 
refusal  that  such  cvtificate  of  nominations 
was  ill^l  and  void,  because  not  In  conformi- 
ty with  the  primary  election  act  passed  by 
the  L^slature  of  1906,  known  as  "Senate 
File  No.  42,"  providing  tor  the  nomination  of 
candidates  for  connty  offices  by  primary  elec- 
tion la  counties  having  a  population  of  more 
than  126,000  inhabitants.  The  said  act  of 
the  L^lslature  is  alleged  to  be  void  for  sev- 
eral reasons,  because  in  conflict  with  the> 
paramount  law.  A  peremptory  writ  of  man- 
damus is  prayed  compelling  the  respondent 
to  receive  and  file  said  certiflcate  of  nomina- 
tions and  place  the  names  of  the  candidates 
therein  certified  to  upon  the  official  ballots  to 
be  voted  at  the  general  election  to  be  held  In 
November,  1905.  An  alternative  writ  was 
Issued  to  which  the  respondent  lnter[>oBes  a 
general  demurrer.  The  act,  the  validity  of 
which  is  challenged,  Is  entitled  "An  act  to 
provide  for  primary  elections  In  counties 
having  a  population  of  more  than  126,000  in- 
habltantB,  and  to  regulate  the  same;  to  pro- 
vide for  the  nomination  of  certain  candidates 
for  certain  offices  at  such  primary  elections; 
provide  for  the  election  of  delegates  to  ctate 
and  congressional  and  Judicial  conventions; 
to  provide  for  the  election  of  members  of  the 
state,  congressional  and  county  committees  of 
the  several  political  parties  at  such  primary 
election;  to  provide  penalties  for  tbe  violation 


of  the  provisions  of  this  act;  and  to  repeal 

sections  117,  118,  11»,  120,  121,  122,  123,  124, 
125,  125a,  12Sb.  125c  125d,  125e,  125f.  125g, 
125h,  1261,  125J,  125k,  1261,  126,  127,  129,  130. 
131,  132,  133,  IM.  135,  136,  137,  138,  139,  140 
of  chapter  26,  of  the  Compiled  Statates  of 
Nebraska  for  1903,  so  far  as  the  same  con- 
flicts with  the  provisions  of  this  and  all  acta 
and  parts  of  acts  in  conflict  herewith.^  Sess. 
Laws  1906,  p.  325,  c.  66. 

1.  In  determining  whether  the  primary 
election  law  is  valid,  which  Is  attacked  by 
the  relator.  It  seems  necessary  to  first  ascer- 
tain Its  general  scope  and  effect,  and  how.  If 
at  all,  it  affects  or  has  repealed  the  general 
laws  theretofore  In  force  providing  for  and 
regulating  the  nomination  of  candidates  for 
public  office  by  party  conventions,  and  print- 
ing the  names  of  such  nominees  on  the  official 
ballots  to  be  voted  at  the  general  elections  at 
which  such  offices  are  filled,  such  provisions 
being  found  In  chapter  26,  Comp.  St  1903, 
under  the  title  "Elections."  The  act  under 
consideration.  It  will  be  observed,  applies 
only  to  counties  of  more  than  125,000  inhabi- 
tants. It  purports  only  to  repeal  sections 
117  and  118  and  the  other  sections  therein 
mentioned  of  chapter  26,  Comp.  St  1903,  "so 
far  as  the  same  conflicts  with  the  provisions" 
of  the  act  last  passed  and  "all  acts  and  parts 
of  acts  In  conflict  therewith."  The  general 
provisions  of  the  election  law,  relative  to  the 
nomination  of  candidates  and  the  placing  of 
their  names  on  the  official  ballots  In  all 
counties  of  the  state  of  a  less  population  than 
126,000  and  In  the  state  at  large.  It  was  in- 
tended by  the  Legislature,  should  in  no  wise 
be  disturbed  nor  Interfered  with.  Although 
several  sections  of  the  general  election  law 
(chapter  26)  are  spcclflcally  named  as  being 
repealed,  so  far  as  In  conflict  with  the  pro- 
visions of  the  act  in  question,  the  l^al  effect 
of  such  a  repealing  clflnse  Is,  we  apprehend, 
to  repeal  only  such  portions  <jt  the  general 
election  law  as  are  found  to  be  In  conflict 
with  the  primary  act,  and  then  only  to  the 
extent  they  may  be  found  to  be  In  conflict; 
that  Is,  the  old  law  may  yet  remain  effective 
In  Its  application  to  all  counties  and  condi- 
tions not  coming  within  the  scope  and  pur- 
view of  the  primary  act  and  Inapplicable  pro 
tanto,  because  of  such  repeal,  to  counties 
having  the  population  required  before  the 
primary  act  becomes  operative.  Although  In 
a  measure  the  repealing  clause  has  the  form 
of  an  express  repeal,  yet  in  legal  effect  It  ex- 
presses nothing  more  than  a  legislative  in- 
tention of  repealing  all  prior  acts  and  parts 
of  acts  In  conSlct  with  the  provisions  found 
In  the  body  of  the  act  In  which  the  repealing 
clause  Is  found.  It  Is  obvtoua  that  the  L^- 
islature.  In  using  the  language  It  did,  nnder- 
took  only  to  provide  a  complete  primary  elec- 
tion law  for  counties  having  the  required 
population,  and  otherwise  leave  the  old  order 
of  things  as  then  existing,  and  to  repeal  only 
provisions  of  law  then  existing  which  were 
r^ugnant  to  and  Inconsistent  with  the  new 
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act  Botb  the  old  and  the  new  lawa  were  In- 
tended to  operate  In  the  spheres  to  which 
thejr  were  applicable,  and  to  be  and  remain 
in  force  and  effectiveness  wherever  applica- 
ble. It  Is  only  when  the  provisions  of  the 
older  law  can  serve  no  purpose  after  the  en- 
actment of  the  new,  and  are  so  repty^ant  to 
the  latter  that  both  cannot  stand,  that  the 
former  mast  give  way  in  its  entirety.  Re- 
duced to  its  last  analysis,  the  repealing  clause 
found  In  the  act  we  are  considering  can  have 
no  more  force  and  effect  than  would  a  re- 
pealing clause  purporting  only  to  repeal  acts 
and  parts  of  acts  in  conflict  with  the  one  last 
passed;  and  this  latter  form  of  repeal  adds 
nothing  to  the  rule  that  the  act  last  passed 
repeals  by  implication  former  acts  found  to 
be  In  irreconcilable  conflict  therewith.  In 
either  case  there  Is  a  repeal  to  the  extent  of 
any  repugnancy,  but  no  further.  The  inser- 
tion, therefore,  of  snch  a  general  repealing 
clause  as  we  here  find,  adds  nothing  to  the 
repealing  effect  of  the  oct  Sutherland,  Stat- 
utory Oonstructlon  (2d  Ed.)  f  256;  State  t. 
Tardley,  96  Tenn.  546,  32  S.  W.  481,  34  L.  R. 
A.  656.  We  are  therefore  of  the  opinion  that 
the  act  in  controversy  repeals  only  such  por- 
tions of  the  general  election  taw  (chapter  28, 
Comp.  St  1903)  as  are  found  to  be  In  con- 
flict with  its  provisions,  and  then  only  to  the 
extent  of  such  conflict  and  that  otherwise  all 
the  provisions  of  the  former  act  remain  In 
full  force  and  effect  It  Is,  of  course,  to  be 
understood  that  In  so  construing  the  effect  of 
the  repealing  clause  of  the  primary  act  being 
considered,  we  are  not  to  lose  sight  of  the 
other  rule,  so  closely  related  thereto,  to  the 
effect  that  repeals  by  implication  are  not 
favored,  and  will  be  held  so  only  when  the 
conflict  Is  so  apparent  and  pronounced  that 
both  provisions  cannot  stand  at  the  same 
time. 

2.  Section  3  of  the  act  under  consideration 
provides  that  the  primary  election  shall  be 
held  on  Tuesday,  seven  weeks  preceding  the 
general  election  in  Novembw,  and  It  Is  also 
therein  provided  that  '-'said  day  shall  be  the 
flrst  day  for  registration  of  voters  In  all 
cities  and  such  counties  where  r^stratlon 
is  required."  In  section  19  of  the  same  act 
there  Is  found,  also,  the  following  provisions 
relating  to  the  subject  of  the  r^stratlon 
of  voters:  "In  cities  wherein  registration 
Is  by  law  required,  no  voter  shall  receive  a 
primary  ballot  or  be  entitled  to  vote  until 
be  shall  have  flrst  been  duly  roistered  as 
a  voter,  then  and  there  In  the  manner  pro- 
vided by  law :  Provided,  that  In  cities  where 
registration  is  by  law  required,  no  elector 
shall  be  permitted  to  vote  the  ballot  of  any 
party  except  that  which  be  was  registered 
at  the  last  general  registration  as  affiliating 
with,  unless  he  be  a  flrst  voter  or  shall  have 
moved  Into  the  precinct  since  the  last  preced- 
ing day  of  registration.  For  the  purpose  of 
providing  a  system  of  registration  of  party 
affiliation,  It  shall  be  the  du^  of  the  mayor 
and  eUy  oonncU  of  each  city  wherein  r«l«- 


tratlon  Is  required  to  provide  In  the  regis- 
tration books  used  for  the  purpose  of  regis- 
tering persons  who  are  qualified  to  rote  at 
the  next  gmeral  election,  space  for  the  regis- 
tration of  all  persons  who  may  desire  to 
participate  in  any  primary  election.  Snch 
space  shall  be  provided  In  said  registration 
books,  immediately  following  the  last  per- 
pendicular ruled  column  in  anch  books  and 
shall  be  headed  as  follows:  'Party  Affilia- 
tion.* It  shall  be  the  duty  of  the  supervisors 
of  such  regular  state  registration  to  ask  each 
person  who  applies  to  be  registered  the  ques- 
tion, 'What  political  party  do  you  desire  to 
affiliate  wlthr  And  the  name  of  the  political 
party  given  by  such  party  so  applying  to  be 
registered  shall  be  recorded  in  the  column 
provided  In  such  registration  books  for  that 
purpose.  In  case  any  party  applying  does 
not  desire  to  state  his  party  affiliation,  he 
shall  not  be  required  to  do  bo,  nor  shall  his 
failure  so  to  do  act  as  a  bar  to  his  registra- 
tion for  the  purpose  of  voting  at  any  election 
other  than  a  primary  election,  bnt  shall  de- 
bar him  from  voting  at  any  primary  elec- 
tion." It  is  evident  that  the  registration  con- 
templated in  the  last  above  quoted  provi- 
sion was  more  especially  for  the  boieflt  of 
the  voter  who  offered  to  vote  at  the  primary 
election,  and  who  was  then  and  there  re- 
quired to  flrst  register  In  the  manner  pro- 
vided by  law.  We  are  advised  by  counsel 
that  during  the  pendency  of  the  bill  In  the 
Legislature,  resulting  in  the  enactment  in 
question,  other  bills  were  pending  having  for 
their  object  the  amendment  of  the  general 
registration  law  so  that  the  flrst  registration 
day  should  be  coincident  with  primary  elec- 
tion day  as  fixed  In  the  presmt  act  This 
possibly  explains  the  Incongruity  In  the  lan- 
guage used,  and  why  the  time  fixed  as  pri- 
mary election  day  Is  declared  to  be  the  first 
day  of  r^lstratlon  under  the  general  law, 
and  also  why,  as  In  section  18,  provisions  are 
made  for  the  registration  of  voters  jvesentlng 
themselves  to  vote  at  the  primary  election 
before  such  votes  are  received,  as  well  as 
the  provisions  found  therein  for  recording 
the  name  of  the  political  party  with  which 
such  voter  affiliates. 

Whatever  may  be  the  true  explanation  of 
these  provisions  being  found  in  the  primary 
election  law  under  consideration,  or  what 
may  have  been  the  real  purpose  of  the  Legis- 
lature in  Incorporating  them  in  the  act  as 
passed,  we  think  it  Is  manifest  that  they  can- 
not be  upheld  as  a  constitutional  exercise 
of  l^lslatlve  authority.  These  provisions 
relate  to  a  registration  law  applicable  to 
general  elections,  rather  than  to  a  primary 
election.  They  are  manifestly  amendatory 
to  the  general  registration  laws.  As  a  regis- 
tration law,  the  new  act  is  altogether  In- 
complete and  Imperfect  The  provisions  re- 
garding the  registration  of  voters,  found 
In  the  legislation  we  are  considering,  are  not 
embraced  within  nor  comprehended  by  the 
title  to  the  act,  and  tbelr  Incorporatloii  there* 
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Jn  Is  therefore  In  contrarentioB  of  the  fanda- 
mental  law,  which  declares  that:  "*  *  * 
No  bill  shall  contain  more  than  one  subject, 
and  the  same  shall  be  clearly  expressed  in 
Its  title.  And  no  law  shall  be  amended  un- 
less the  new  act  contains  the  section  or  ee(^ 
tlons  so  amended  and  the  section  ox  sections 
so  amended  shall  be  r^jealed."  Section  11, 
art  3.  Const  The  title  of  the  act  relates  ex- 
clusively to  the  subject  of  primary  elections 
for  the  nomination  of  certain  candidates  and 
delegates  and  to  the  repeal  of  existing  laws  in 
conflict  therewith.  The  provisions  under  con- 
sideration refer  especially  to  the  subject  of  the 
registration  of  roters  and  are  in  effect  amenda- 
tory of  existing  statutes.  These  prorielons 
are  foreign  to  the  subject-matter  embraced  in 
the  title  of  the  act  Th^  most  therefore,  un- 
der the  rule  now  well  established  in  this 
jurisdiction  as  announced  in  the  following 
cases,  be  held  to  be  inoperative  and  Told. 
Smails  T.  White,  4  Neb.  363 ;  White  t.  City 
of  Uncohi,  5  Neb.  505 ;  B.  &  M.  B.  R.  Co.  t. 
Saunders  County,  9  Neb.  508,  4  N.  W.  240; 
Tmmble  v.  Trumble,  37  Neb.  340,  65  N.  W. 
868.  The  law  as  a  whole  is  not  necessarily 
affected  by  reason  of  these  void  provisions. 
The  act  yet  remains  a  complete  and  a  sym- 
metrical whole.  Its  provisions  are  capable 
of  enforcement  so  as  to  carry  into  operation 
the  legislative  Intent  and  it  can  hardly  be 
said  tliat  the  invalid  provisions  we  have 
Just  considered  were  an  inducement  for  the 
passage  of  the  remainder.  With  the  general 
registration  law  unaffected,  as  we  are  con- 
Btrained  to  hold  It  Is,  the  primary  act  in 
question  serves  Its  full  purpose  under  the 
provisions  found  therein  for  the  nomination 
of  candidates  and  delates,  which  by  the 
act  It  is  sought  to  regulate  and  control. 

The  conclusion  reached  in  respect  of  the 
matter  last  discussed  disposes  of  the  objec- 
tion that  only  those  who  have  registered  at 
the  last  general  election,  except  first  voters 
and  those  moving  into  the  precinct  since  such 
election,  are  permitted  to  vote  at  a  primary 
election  as  therein  provided  for.  It  does  not 
appear  to  have  been  the  legislative  Intent  to 
exclude  from  voting  at  such  primary  election 
those  not  having  registered  at  the  last  general 
election,  nor  do  we  think  It  competent  for 
the  legislature  to  do  so.  Such  election  must 
be  free  to  all  who  are  otherwise  qualified  to 
participate  therein.  Where  there  Is  a  failure 
to  register,  when  good  and  snfflcient  reasons 
pxlst,  this  fact  would  not  Justify  the  dis- 
franchisement of  a  voter  at  such  primary. 
State  V.  Comer,  22  Neb.  265,  34  N.  W.  499, 
3  Am.  St  R^.  267.  The  provisions  for  regis- 
tration before  voting,  as  we  have  seen,  con- 
templated a  registration  on  the  same  day  as 
the  primary  election;  and,  those  provisions 
liaving  been  eliminated,  no  obstacle  In  the 
""ay  of  registration  or  the  absence  thereof  can 
prevent  a  voter  otherwise  qualified  from  cast- 
ing a  ballot  at  such  primary  election. 

3.  Section  82  of  the  act  under  consideration 
declares  that:  'To  no  caw  shall  the  candl- 
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date  of  any  political  party  be  oitltled  to  be 
designated  upon  the  oflQclal  election  ballot 
as  the  candidate  of  more  than  one  political 
party,  and  shall  be  designated  upon  the  offi- 
cial ballot  as  the  nominee  of  the  party  in 
whose  nomination  bis  name  appears  as  the 
political  party  with  which  he  affiliates."  It 
la  argued  that  this  section  undertakes  to  reg- 
ulate the  manner  in  which  a  candidate's  name 
shall  appear  on  the  official  ballot  to  be  cast 
at  the  general  election.  Is  amendatory  to  the 
general  election  law  with  reference  to  the  form 
and  makeup  of  the  official  ballot  and  is  for- 
eign to  the  subject  embraceh  In  the  title  of  the 
act  relatinit  as  It  does,  to  primary  elections. 
Counsel  for  respondent  tacitly  concedes  the 
point  but  parries  by  contending  that  the  sec- 
tion refers  only  to  ttie  names  of  those  aspiring 
to  a  nomination  and  their  manner  of  appear- 
ing on  the  ballots  to  be  voted  at  the  primary, 
and  that  It  has  no  relation  nor  application  to 
the  official  ballots  to  be  voted  at  the  general 
election.  This  latter  view  does  not  Impress  us 
as  being  correct  "Official  electiw  ballot" 
and  "official  ballot"  as  therein  used,  obvious- 
ly refer  to  the  general  election  ballot,  and  not 
to  primary  ballots.  In  the  definition  of  terms 
in  the  fore  part  of  the  act  It  is  said  the  word 
"election"  shall  be  construed  as  a  general  or 
dty  election,  as  distinguished  from  a  primary 
election,  and  that  the  word  "primary"  Is  to 
be  construed  as  the  primary  election  provided 
for  by  this  act  In  section  29  the  same  words, 
"official  election  ballots,"  are  unquestionably 
used  with  reference  to  the  official  ballots  pre- 
pared for  the  general  elections.  The  section 
under  consideration  speaks  of  "candidates  of 
any  political  par^"  and  the  "nominee  of  the 
party,"  manifestly,  we  think,  In  the  sense  of 
a  person  who  has  been  selected  by  a  party  as 
its  candidate  for  a  public  office,  and  not  with 
reference  to  one  who  Is  desirous  of  becoming 
a  candidate  and  whose  name  Is  submitted  to 
the  choice  of  the  voters  at  a  primary  election. 
Tbe  party's  candidate  and  its  nominee  cannot 
be  determined  until  after  a  choice  has  been 
made  at  a  primary.  The  section  must,  we 
are  constrained  to  say,  be  held  to  apply  to 
the  appearance  of  names  on  the  official  bal- 
lots to  be  cast  at  a  general  election,  and  not 
to  ballots  voted  at  a  primary. 

Even  though  the  construction  contended  for 
by  respondent  be  permissible,  very  serious 
questions  would  arise  as  to  the  power  of  the 
Legislature  to  prevent  the  selection  at  a  pri- 
mary of  the  same  person  as  a  candidate  for 
a  public  office  by  more  than  one  of  the  politl-, 
cal  parties,  if  the  voters  thereof  so  chose  to 
do.  Of  this,  however,  nothing  more  need  here 
be  said.  Tbe  act  relates  to  tbe  holding  of 
primary  elections.  The  section  under  con- 
sideration has  to  do  with  tbe  form  and  make- 
up of  the  official  ballot  to  be  voted  at  a  gener- 
al election,  and  Is  therefore,  and  for  the 
reasons  heretofore  fully  dlscnssed,  not  em- 
braced In  the  subject-matter  of  legislation  as 
comprehended  by  tbe  title  to  the  act  and  Is 
Invalid  and  of  no  force  or  effect   It  ts  manl- 
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feitly  amendatoiT'  to  the  law  regulating  the 
form  of  the  oflSdel  bBllots,  and  Is  also  special 
legislation,  In  that  It  wonld  apply  onl;  to  the 
official  ballots  to  be  TOted  by  the  electorate 
In  counties  only  having  a  population  In  ex- 
cess of  125,000.  Its  declared  InTalidity  In 
no  way  affects  the  remainder  of  the  act,  nor 
does  It  appear  to  be  an  inducement  to  its 
passage. 

4.  It  is  contended  that  the  act  la  void 
for  the  reason  that  Its  prorisloas  are  limited 
to  political  parties  casting  1  per  cent  or  more 
of  the  votes  cas^  at  the  preceding  election. 
In  this  connection  It  is  to  be  borne  In  mind 
that  under  the  general  election  law  as  it 
now  stands,  and  which  has  stood  unchal- 
lenged since  Its  adoption,  a  political  party, 
in  order  to  be  enUtied  to  a  place  for  its  can- 
didates on  the  official  ballot,  must  have  cast 
a  certain  per  cent  of  the  total  votes  cast 
at  the  last  preceding  election.  It  is  true, 
provisions  are  ther^  found  for  the  nomi- 
nation of  candidates  by  new  political  parties 
and  by  petition,  regardless  of  the  numerical 
strength  of  tbe  party  supporting  such  can- 
didates. These  provisions  are  yet  preserved, 
and  alTord  a  simple  method  by  which  can- 
didates of  a  i>arty  of  insufficient  numerical 
strength  to  participate  in  a  primary  may 
obtain  r^reseutation  on  the  official  ballot, 
and  whose  candidates  can  be  voted  for  as 
freely  aa  those  ncnnlnated  at  such  primary. 
The  primary  law  has  left  these  provisions 
intact  and  unaffected,  and  through  them  we 
think  none  are,  contrary  to  the  fundamental 
law,  prevented  from  freely  and  without  im- 
pediment or  hindrance  exOTclslug  their 
rlgbt  of  franchise  as  guarantied  by  the  Con- 
stitution. It  Is  quite  true,  we  think,  that 
when  the  Legislature  undertakes  by  laws  of 
this  character  to  regulate  and  control  the  In- 
ternal affairs  of  political  parties,  and  to  de- 
termine the  manner  and  method  of  making 
party  nominations  for  public  offices,  it  must 
do  80  without  discrimination  and  witii  equal 
consideration  and  benefit  to  all.  But  it  1b 
equally  necessary  to  recognize  the  existence 
of  a  political  party  and  to  classic  Ihem  by 
some  convenient  standard.  The  law  would 
hardly  serve  Its  purpose  without  some  limita- 
tions and  restrietlons  as  to  a  party's  no- 
metical  strength.  To  say  that  any  number 
of  voters,  however  small,  may  asBociate  tiiem- 
selves  togetbor  aa  the  embodiment  of  some 
pt^tical  principle  or  policy  of  government 
and  be  entitled  to  represraitation  on  the. 
primary  ballot,  is  to  pave  the  way  to  endless 
confusion  and  to  destn^  in  a  large  mwanre 
the  obJectB  sought  to  be  attained  by  such  a 
law.  The  limitation  as  to  numbers  must  be 
fixed  at  some  point  and  the  requirement  of 
a  numerical  strength  of  at  least  1  per  cent 
of  the  total  votes  does  not  seem  unreasonable, 
nor  an  unwarranted  restriction  on  the  right 
of  the  membership  of  a  political  organization 
to  be  represented  on  the  primary  election  bal- 
lot!. In  Ohio  the  same  question  arose  with 


reference  to  the  right  of  party  nominees  to 
appear  on  the  official  ballot  to  be  voted  at 
the  general  election.  The  Supreme  Court  of 
that  state  holds  to  tbe  view  that:  '^e  on- 
ly question  is  whether  tbe  requirement  of 
section  6,  that  a  certified  nomination  shall 
be  a  political  party  which  at  the  last 
election  'polled  at  least  1  per  cent  of  the , 
entire  vote  cast  in  the  state,'  la  valid.  Cer- 
tainly the  right  of  a  qualified  elector  to  vote 
at  all  elections  Is  secured  by  section  1  of 
article  fi  of  the  Constitution;  but  that  the 
exercise  of  the  right  Is  subject  to  such  regu- 
lations, looking  to  a  fair  election,  as  do  not 
unreasonably  or  unnecessarily  impair  it  Is 
a  proposition  too  familiar  to  call  for  dis- 
cussion or  citation  of  anthoritiw.  Some  re- 
striction upon  the  right  to  have  nominations 
printed  upon  the  blanket  ballot  is  necessary 
to  render  It  practicable.  In  view  of  the 
small  ratio  of  voters  required  to  make  a 
certified  nomination,  and  In  view  of  the  right 
to  have  nominations  made  by  papers  or  peti- 
tion signed  for  that  purpose,  and  of  the  right 
c<»iferred  by  the  act  upon  every  voter  to  supply 
the  names  of  all  persons  for  whom  he  may  de- 
sire to  vote,  we  cannot  say  that  the  Kcerclse 
of  the  right  Is  unreasonably  impeded."  State 
ex  rel.  Plimmer  v.  Poston  et  al.,  58  Ohio  St 
620,  51  N.  E.  160,  42  L.  R.  A.  238.  Indeed, 
a  greater  percentage  than  Is  here  required 
is  held  to  be  a  proper  and  valid  exen^se  of 
legislative  power  to  classify  political  parties 
for  such  purposes.  State  ex  rel.  Frits  v. 
Jensen  (Minn.)  89  N.  W.  1128.  Tbe  require- 
ment as  to  numerical  strength  In  tbe  case 
cited  was  10  per  cent  of  the  total  vote.  The 
court  in  speaking  on  this  point  obaerree: 
"We  are  of  the  opinion  that  the  L^islature 
may  classify  political  parties  with  reference 
to  differences  in  party  conditions  and  nu- 
merical strength,  and  prescribe  how  each 
class  shall  select  its  candidates;  but  it  can- 
not do  so  arbitrarily,  and  confer  upon  one 
class  important  privileges  and  partisan  ad- 
vantages, and  deny  them  to  anotbra  class, 
and  hamper  It  with  unfair  and  unnecessary 
burdens  and  restrictions  in  the  selecting  of 
its  candidates.  While  it  seems  to  some  of 
us  that  the  percentage  of  the  vote  selected 
as  the  basis  of  the  clas^catlon  in  this  act 
Is  larger  than  necessary,  yet  it  was  a  que»- 
tloa  for  the  Legislature,  and  we  are  not 
justified  in  holding  that  the  classification  was 
arbitrary."  Again  in  a  latw  case  the  aame 
court  again  expresses  Itself  as  follows:  "Th« 
law  also  constmcted  upon  the  theory  that 
If  at  any  time  any  political  party  previously 
in  existence  shall  have  become  so  eawvated 
that  it  has  no  living  and  vital  principles  to 
iveaent  to  the  people,  and  thwe  are  no 
men  having  sufficient  Interest  to  stand  as 
sponsors  fw  and  advocate  ite  principles,  then 
tbere  no  longer  remains  a  necessity  tm  Its 
recognition  as  a  party  for  tbe  purpose  of 
sheeting  nominees  at  sw^  election."  State 
ex  rel.  Gulden  v,  Johnson  (MlnnO  M  N.  W. 
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eOl,  840,  841.  See.  also.  Ladd  T.  Holmed 
(Or.)  ae  Pac:  714.  91  Am.  8t  Sep.  457.  We 
are  of  the  optnion  that  the  limitation  com- 
plained of  la  a  rttsonable  reffolation  regard- 
ing party  nomlnatlonB  at  primary  dectloii^ 
and  that  It  does  not  Infringe  on  the  eonstl- 
tntional  safeguards  invoked  as  an  Insuper- 
able obstacle  to  Its  Tfllidl^. 

&  By  section  19  of  the  act  tSxe  r^ht  of  an 
elector  to  Tote  at  a  primary  Is  made  to  de- 
pend upon  his  political  affiliation  with  the 
party  for  whose  candidates  he  desires  to 
cast  a  ballot  It  Is  therein  provided  that 
DO  person  shall  "be  entitled  to  vote  at  such 
primary  election  until  he  shall  have  first 
stated  to  the  Judges  of  said  primary  election 
what  political  party  be  affiliates  with,  and 
whose  candidates  he  supported  at  the  last 
Section,  and  whose  candidates  he  Intends  to 
support  at  the  next  electlcHi.  •  *  •"  Pro- 
visions are  also  made  for  challenging  any 
p«8on  offering  to  vote  at  snch  primary  elec- 
tion, and  for  his  making  oath  to  the  troth  of 
tbe  statemmti  above  required  as  to  party 
afBliatlon  and  his  support  of  candidates  of 
tbe  party  with  whom  be  Is  offering  to  Tote. 
It  Is  dlfllcnlt  to  perceive  any  valid  objection 
to  provlsUms  of  this  character,  when  applied 
to  a  primary  election  law.  These  laws  re- 
place par^  nominating  convoitions.  The 
regolatlon  of  the  membership  of  the  party 
and  of  tile  rl^t  to  participate  In  the  nomina- 
tion of  Its  candidates,  In  this  respect,  Is  taken 
from  tbe  party  and  placed  In  the  control  of 
tbe  Leglslatare.  The  Int^lty  <^  the  party 
and  the  success  ot  Its  principles  and  policies 
can  be  best  malntabied  by  the  partl<dpation 
in  Ita  affairs  of  those  only  who  are  at  heart 
In  sympathy  with  the  objects  and  ends  to  be 
attained  by  the  organisation  and  loyal  to  its 
toiets.  An  indiscriminate  right  to  rote  at  a 
primary  would  tend.  In  many  Instances,  to 
tbwart  tbe  purposes  of  the  <u^tuihsatl(m  and 
destroy  tbe  party.  A  hindrance  to  one,  not 
a  member  of  a  party,  from  partlcl{mting  in 
tbe  selectlra  of  the  party's  delegates  and 
candidates,  can  In  no  proper  B«ue'  ol  tbe 
wOTd  be  said  to  Interfere  with  tbe  free  «er- 
clse  of  the  elective  firanchlse-  as  guarantied 
by  de  Oonstltatlon.  All  that  Is  required  Is 
tbat  the  party  offering  to  vote  at  the  primary, 
lu  orAet  to  be  entitled  to  vote  with  either  of 
tbe  parties  engaged  In  nominating  candidates 
tbereat,  shall  have  affiliated  with  such  par^ 
tiea,  ani^ported  Ito  candidates  generally  at  the 
last  eleetlfm,  and  Intend  to  do  so  at  the  next 
**Open  declaratlmi  of  allegiance  to  par^  Is 
absolutely  essential  to  the  pn^ier  working  of 
any  prlauuy  law.  By  his  very  offer  to  vote 
tm  delegates  to  a  amvoitlon  of  any  party  the 
elector  does  in  effect  de<dare  his  lntentl(m 
to  aiQiport  the  nominees  of  such  convention. 
Tbe  oath  Is  a  guaranty  of  the  declaration  al- 
ready made  by  such  offer  to  vote." 
stock  T.  Snpb  Court  of  City  and  Oounty  of 
San  FrandsGo  (CaL)  80  Pac.  65. 

6L  Tbe  more  swlous  objection  to  the  law, 
as  we  view  tbe  act  as  a  whole,  Is  the  re- 


qulremoit  <ME  section  8  wMi  reference  to  the 
fees  to  be  paid  by  those  who  beomne  candi- 
dates tor  nomlnatl<m  tor  office,  at  tbe  prima- 
ries tbrareln  provided  tor.  It  Is  declared  that 
tbe  fees  to  be  paid  for  filing  nomination 
pap«»  "shall  be  computed  at  1  per  coit.  of 
the  emolumente  auttaorlsed  1^  law  for  the 
office  to  which  such  candidate  aspires  dur- 
ing the  term  for  whldi  be  would  serve  If 
elected.  •  •  It  Is  to  be  observed  that 
the  amount  thus  required  to  be  paid  b^ore 
one  can  have  his  name  submitted  to  the  v6t- 
ers  at  such  inrimary  is  fixed  arbitrarily  and 
wholly  regardless  of  the  value  of  the  services 
performed  In  filing  the  nomination  papers. 
A  person  aqilrlng  to  be  nominated  tor  clerk 
of  the  district  court  would  be  required  to  pay 
perhaps  V200;  a  candidate  for  the  nomina- 
tion of  county  clerk  probably  940 ;  other  can- 
didates for  county  offices  different  sums, 
ranging  between  the  two  extremes.  Is  It 
competent  for  the  li^slature  to  Impose  bur- 
dens of  this  character  on  those  desiring  to  be- 
come candidates  for  public  offices,  the  nomi- 
nations fOr  which  come  within  the  provisions 
of  the  primary  law?  Can  a  test  (tf  ability 
to  pay  fees  of  the  magnitude  mentioned  be 
made  as. to  one's  right  to  be  voted  for  at  a 
primary  electton?  It  Is  at  first  glance  ap- 
parent that  these  enormous  fees  prevoit 
many  from  becoming  candidates  for  party 
recoc^tlon  wbo  otherwise  would  be  willing 
to  yield  to  a  public  demand  that  th^  become 
candidates  for  nomination  for  a  public  offlcew 
It  Is  said  the  fees  required  to  be  paid  to  the 
manner  stated  are  for  the  purpose  of  defray- 
ing the  npensee  of  the  primary.  It  is  not  so 
stated  in  tbe  act  It  Is  expressly  provided 
the  expenses  of  the  ivlmary  are  to  be  paid 
out  of  the  public  treasury.  It  is  not,  there- 
fore, required  of  us  to  pass  upm  the  ques- 
tion of  the  power  of  the'  Legislature  to  re- 
quire those  submitting  their  names  to  be 
voted  for  at  a  primary  to  pay  the  expenses 
tha«of.  It  appears  from  the  act  Itself  that 
there  la  no  relation  betwera  the  charges 
made  for  filing  nomination  papers,  as  thra^ 
provided,  and  the  expenses  Incident  to  a  pri- 
mary election,  nor  to  the  value  of  tbe  services 
rendered  In  fllli^'  such  papers.  The  charges 
are  arbitrary  and  unreasonable.  They  make 
the  pecuniary  ability  of  a  person  to  pay 
the  same  a  test  as  to  his  qualification  to 
become  a  candidate  tor  a  party  nomina- 
tion. The  law  Is  as  obJecti<mable  as  if  the 
test  was  based  on  a  proper^  qualification,  or 
the  amount  the  eleclxn-  had  contributed  to 
the  public  revenues.  Tbe  ivlmary  electton 
contemplated  to  the  act  may  not  In  and  of 
Itself  be  an  election  within  tbe  meaning  of 
the  constitutional  provisions  which  guaranty 
that  "all  elections  shall  be  free;  and  there 
shall  be  no  hindrance  or  Impediment  to  tbe 
rls^t  of  a  qualified  voter  to  exercise  the  elect- 
ive franchise."  Bectlcm  22,  art  1.  Const 
It  is  however,  a  means  to  an  end.  It  is 
a  part  of  the  election  machinery  by  which 
is  deto-mlned  who  shall  be  permitted  to  have 


Digitized  by 


180 


lOS  NOBTHWBSTBRM  BEPORTBH. 


CNab. 


their  names  appear  on  the  offldat  election 
ballot  as  candidates  for  public  office. 

To  8a7  that_  the  voters  are  free  to  exercise 
the  elecUve  franchise  at  a  general  election 
for  nominees,  in  the  choice  of  which  unwar- 
ranted restrictions  and  hindrances  were 
Interposed,  would  be  a  hollow  mockery.  The 
right  to  freely  choose  candidates  for  public 
offices  la  as  valuable  as  the  right  to  vote  for 
them  after  they  are  chosen.  Both  these 
rights  are  safeguarded  by  the  constitutional 
guaranty  of  freedom  in  the  exercise  of  the 
elective  franchise.  Says  the  Supreme  Court 
of  Peiinsylvania :  "The  Importance  of  the  re- 
lation of  the  primary  to  the  general  elections 
most  be  apparent  Primary  elections  and 
nominating  conventions  have  now  become  a 
part  of  one  great  political  system,  and  are 
welded  and  united  into  It  so  firmly  as  to  be 
difficult  of  separation.  The  law  Is  as  much  an 
election  law  when  It  strikes  at  the  fraud  in 
the  primary  election  as  when  It  arrests  the 
fraudulent  ballot  just  as  It  Is  ready  to  be 
dropped  Into  the  box  at  the  general  election." 
Leonard  v.  Commonwealth,  112  Pa.  607,  4 
Atl.  220.  Nominations  for  public  office  are  to 
be  considered  In  a  dual  aspect  There  Is  in- 
volved, first  the  right  of  every  eligible  per- 
son to  be  voted  for  by  any  elector  who  desires 
to  do  so,  and,  second,  the  right  of  each 
elector  to  exerdse  choice  among  those  who 
are  eligible.  "The  two  rights  may  be  pro- 
tected by  the  same  legislation,  but  It  Is  Im- 
portant to  remember  that  there  Is  Involved, 
not  merely  the  right  of  an  Individual  to  be  a 
canditate,  but  the  right  of  every  other  per- 
son to  select  him  for  the  office.  Practically 
the  feasibility  of  independent  political  move- 
ments depends  upon  the  second  right  Now 
these  rights,  like  the  right  of  euEFrage.  de- 
pend for  their  effectual  exercise  upon  an 
appointment  of  time,  place,  and  manner ;  and 
the  Ijeglelature  has  undoubted  power  to  make 
regulatlona  for  protecting  these  rights  and 
Insuring  their  enjoyment."  "Ballot  Reform : 
It9  Constitutionality,"  (Wlgmore)  23  Am.  Law 
Rev.  730.  We  should  not  of  course,  confuse 
provisions  amounting  only  to  regulation,  even 
though  an  Inconvenience  results,  with  such 
as  In  a  substantial  way  Interfere  with  the  free 
exercise  of  the  elective  franchise.  The  pro- 
visions under  consideration,  we  are  satisfied, 
go  beyond  those  of  regulation  and  operate 
as  a  Bubstantlal  impairment  of  the  right  of 
the  electorate  to  freely  choose  Its  candidates 
for  public  office,  and  therefore  Infringe  on  the 
constitutional  guaranty  above  quoted.  In 
Michigan  a  primary  law  required  that  a  per- 
son should  be  denied  a  place  on  the  primary 
ballot  as  a  candidate  for  nomination  unless 
he  should  In*  advance  declare  on  oath  the  fact 
that  he  was  a  candidate  for  the  office.  The 
Supreme  Court  held  such  provisions  to  be 
violative  of  the  conetituttonal  provisions  pre- 
scribing the  oath  required  of  public  officers, 
and  that  no  other  oath,  declaration,  or  test 
slionld  be  required.  In  the  discussion  of  the 
prl&dples  InTolved  the  court  very  pertinently 


argues :  "The  provision  of  this  law  requires 
that  before  the  name  of  any  candidate  shall 
be  placed  upon  the  ballot  at  the  primary 
election,  such  candidate  shall  on  oath  de- 
clare his  purpose  to  become  such,  and 
exclude  the  right  of  the  electorate  of  the 
party  to  vote  for  the  nomination  of  any  man 
who  Is  not  sufficiently  anxious  to  fill  public 
station  to  make  such  a  declaration.  The  man 
who  may  be  willing  to  consent  to  serve  his 
state  or  his  community  in  answer  to  the  call 
of  duty  when  chosen  by  bis  fellow  citizoia  to 
do  so  is  excluded,  and  the  electorate  has  no 
opportunity  to  cast  their  votes  for  him. 
•  •  *  The  authority  of  the  Legislature  to 
enact  laws  for  the  purpose  of  securing  purity 
In  elections  does  not  include  the  right  to 
impose  any  conditions  which  will  destroy  or 
Boriously  impede  the  enjoyment  of  the  elective 
franchise.  Attorney  Oeneral  v.  Common 
Council,  S8  Mich.  213.  24  N.  W.  887,  55  Am. 
R^.  676.  We  cannot  escape  the  conclusion 
that  the  provision  In  question  does  most 
seriously  Impede  the  electora  in  the  choice 
of  candidates  for  office,  and  that  it  is  in  con- 
fiict  with  the  provisions  of  section  1  of  article 
18  of  the  Constitution.  It  by  no  means  fol- 
lows that  reasonable  provisions  may  not  be 
made  by  l^lslatlon  for  an  initiative  in 
placing  upon  the  ballot  the  names  of  those  to 
be  voted  for,  as,  for  instance,  by  requiring  a 
petition  by  a  stated  percentage  of  the  voters 
of  the  party.  But  this  provision  goes  far- 
ther, and  precludes  the  voters  from  choosing 
as  a  candidate  one  who  declines  to  himself 
seek  the  office."  Dappw  v.  Smith  (Mich.)  101 

N.  w.  ea 

In  the  case  at  bar,  it  Is  at  once  apparent 
that  the  condition  Imposed  with  reference  to 
the  payment  of  what  is  termed  a  "filing  fee" 
most  seriously  Interferes  with  the  right  of 
the  electorate  to  freely  choose  from  among 
those  eligible  to  office  whomsoever  they  may 
desire,  and  that  this,  for  the  reasons  given, 
amounts  to  an  unwarranted  hindrance  and 
Impediment  to  the  free  exercise  of  the  elect- 
ive franchise.  This  provision  must  there- 
fore fall.  The  act  as  a  whole  does  not  how* 
ever,  necessarily  fall  because  of  the  part 
thereof  held  to  be  invalid.  It  yet  remains 
complete  and  capable  of  enforcement  Un- 
less these  provisions  held  to  be  Invalid  were 
an  inducement  to  the  passage  of  the  act  and 
without  which  It  would  not  have  received 
legislative  sanction,  the  act  as  a  whole  should 
be  permitted  to  stand.  Whether  or  not  such 
invalid  provisions  were  an  Inducement  to  the 
remainder  should  be  gathered  from  the  act 
Itself.  Before  we  would  be  justified  In  de- 
claring the  whole  act  void  and  of  no  force, 
it  should  be  made  apparent  from  an  Inspec- 
tion of  It,  having  In  view  the  legislative  pur- 
pose In  its  adoption,  that  the  Invalid  portion 
operated  as  an  Inducement  to  the  passage  of 
the  law.  The  rule  seems  to  be  "that  where 
the  act  itself  Includes  two  distinct  subjects, 
the  whole  act  must  be  treated  as  void  from 
the  manifest  Imposslblll^  of  cbooeing  be* 
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tween  tbe  two,  but  that  this  rale  applies  amtj 
In  tlioee  cases  where  It  1b  Impossible,  from  an 
tnspectlon  of  the  act  Itself,  to  determine 
which  part  la  void  and  which  ralld.  When 
this  can  be  done,  the  rule  does  not  apply, 
oslesa  It  shall  appear  that  the  Invalid  por- 
tion was  designed  as  an  Indnc^ent  to  pass 
the  TaHd,  so  that  the  whole,  when  taken  to- 
gether, will  warrant  the  belief  that  the 
L^lslatnre  wonld  not  have  passed  the  valid 
part  alone."  Trnmble  v.  Trumble,  snpra. 
"Where  a  statnte  contains  provisions  which 
are  unconstitutional,  if  the  valid  and  invalid 
are  not  so  connected  as  to  be  incapable  of 
separation,  and  the  valid  portion  Is  a  eon- 
plete  act  and  not  dependent  upon  the  part 
that  Is  void,  the  latter  alone  will  be  dis- 
regarded and  the  rest  sustained,  If  It  Is 
manifest  that  the  void  part  was  not  an  lo- 
dncement  to  the  Legislature  to  pass  the  part 
wUch  Is  valid."  State  er  rel.  Insurance  Oo. 
V.  Moore,  48  Neb.  S70,  67  N.  W.  876.  Ap- 
plying the  mle  dedndble  from  tbe  authori- 
ties cited,  we  are  constrained  to  the  view  that 
the  invalid  portion  was  not  an  Inducement 
or  consideration  for  the  passage  of  the  valid 
portions,  and  that  the  statute  is  a  valid  and 
enforceable  act  of  the  Legislature,  save  with 
reference  to  the  provisions  herein  found  to 
contravene  some  of  tbe  pravMooB  of  the 
fundamental  law. 

It  follows  that  tbe  writ  prayed  for  mnst 
be  denied,  and  It  Is  accordingly  so  wdered. 

Writ  denied. 


WILLIAMS  et  al.  v.  MILES  et  aL 
(Bnpreme  Ooort  of  N^raska.  Oct  19,  190B.) 

On  motion  for  rehearing.  Overraled. 

For  former  opinions,  see  89  N.  W.  461 ;  M 
N.  W.  705^  96  N.  W.  161;  102  N.  W.  482. 

PEB  CTUBIAM.  In  this  case  the  appellees 
have  filed  a  motion  for  rehearing,  principal- 
ly upon  the  ground  that  the  newly  discovered 
evidence  offered  la  not  sufficient  to  justify 
this  court  In  reversing  the  ruling  of  the  lower 
court  by  which  a  new  trial  In  that  court  was 
refused.  This  motion  Is  supported  by  an  ex- 
haustive and  able  brief,  which  reviews  the 
main  features  of  the  whole  case.  We  have 
studied  this  brief  and  the  parts  of  the  record 
to  which  it  refers  with  great  interest  Mani- 
festly the  whole  record,  including  the  evi- 
dence offered  upon  the  application  for  a  new 
trial  in  this  court  presents  issues  of  fact 
which  are  peculiarly  within  the  province  of 
a  jury  to  try,  and  upon  this  re-ezamlnatlon  of 
tbe  case  we  are  entirely  satisfied  that  the  ad- 
ditional evld^ce  offered  in  tbe  district  court 
upon  this  application  tor  a  new  trial  Is  of 
such  a  character  that  the  Interests  of  justice 
demand  that  the  whole  evidence  together  be 
nibmltted  for  a  determination  of  the  Issues 
presented.  Upon  tbe  evidence  as  It  now  Is  in 
this  record  It  would  be  the  duty  of  the  dis- 


trict court  to  set  aside  its  former  judgment 
upon  the  probate  of  the  will  and  the  orders 
of  the  county  court  In  that  r^ard,  and  retry 
tbe  whole  case  presented  by  the  proponents 
and  contestants  of  both  of  the  alleged  wills, 
respectively.  The  language  used  in  the  for- 
mer opinions  of  this  court  commenting  upon 
the  evidence  of  tbe  various  witnesses,  was 
used  with  reference  to  the  questions  pre- 
sented In  this  court  only,  and  was  not  a  dis- 
cussion'of  the  weight  that  should  be  given 
to  this  evidence  upon  a  new  trial  of  this 
case.  The  court  will  apply  the  law  of  the 
case  BO  far  as  It  has  been  determined  by  tbl8 
court  but  the  discussion  of  the  evidence  here 
will  not  restrict  the  trial  court  In  its  ex- 
amination and  submission  of  the  questions  oi 
fact 

The  motion  for  rehearing  U  overruled. 


MODERN  WOODMEN  OF  AMERICA  v. 
FLUMMBR. 

(Supreme  Court  of  Nebraska.  Oct  19,  1905.) 

AiPBAL — DisinssAL — DmrEOTira  Transcbift. 

Where  the  transcript  filed  in  this  court  does 
not  contain  the  judgment  or  final  order  of  the 
district  court  sought  to  be  reviewed,  the  petition 
in  error  will  be  dismissed. 

[Ed.  Note. — For  cases  In  point  see  vol.  8» 
^1*  81^]^^  Error,  ||  21280,  2286^ 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Courtr  Deuel  County; 
Grimes,  Judge. 

Action  by  Ida  A.  Plummer  against  the 
Modem  Woodmen  of  America.  Judgment 
for  plaintiff.  Defendant  brings  aror.  Dis- 
missed. 

B.  D.  Smith,  T.  8.  Allen,  and  A.  R.  Talbot, 
for  idalntlff  In  error.  WUcmc  ft  Halllgan  and 
G.  O.  McAllister,  for  defendant  In  error. 

DTTFFIB,  O.  The  transcript  filed  in  this 
court  conslBtB  of  the  petition,  answer,  r^ily, 
instractlons,  verdict  and  motion  fdr  a  new 
trial.  It  does  not  show  that  tbe  motion  for 
a  new  trial  was  ever  passed  npon  or  that  a. 
final  judgment  has  been  entered  in  the  case. 
It  Is  only  a  judgment  or  final  wder  rendered 
by  the  district  court  that  can  be  reviewed  by 
the  Supreme  Court,  and  unless  llie  transcript 
brought  to  this  court  contains  such  judg- 
ment  or  final  order  tbe  proceedings  will  be 
dismissed.  Baker  t.  Kloater,  41  Neb.  890, 
60  N.  W.  318. 

It  is  recommended  that  the  petition  In  tx- 
TOT  be  dismissed. 

ALBERT  and  JACKSON,  CO..  concur. 

PER  CURIAM.  For  tbe  reasons  stated 
in  the  foregoing  oplnl<ai,  the  above  proceed- 
ings  are  dismissed. 
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CITY  or  OHAHA  t.  KOCHBM. 
(Supreme  Court  of  Nebraska.  Oct.  19,  1906.) 

1.  MunioiPAi.  GORFOE&lXOnB— BlAIimiKAnOB 

or  Sidewalk. 

A  city  charged  with  the  doty  of  keeping 
its  streets  and  sidewalks  in  safe  condition  For 
use  is  not  required  to  search  for  defects  there- 
in, when  there  is  no  reason  to  suppow  defects 
may  be  found. 

2.  Same — Notice  of  Defect. 

A  city  is  not  charged  with  implied  notice 
of  a  latent  defect  in  a  sidewalk,  producing  an 
injury  to  a  person  using  walk,  br  the  aiat- 
enoe  of  a  defect  therein  of  a  different  character 
and  which  did  not  contribute  to  the  injury  In 
any  manner. 
8.  Same. 

The  city  of  Omaha  must  use  ordinary  care 
and  diligence  to  keep  its  streets  and  sidewalks 
in  reasonably  safe  condition  for  use  by  the  pub- 
lic, but  it  will  not  be  charged  with  implied  no- 
tice of  a  latent  defect  in  a  sidewalk  not  appar- 
ent on  ordinary  inspection  until  such  time  or  the 
happening  of  such  event  as  would  challenge  the 
attention  of  a  man  of  ordinary  diligence  charged 
with  a  like  duty  to  such  defect. 

[Ed.  Note. — For  cases  In  point,  see  vol.  86, 
Cent  Dig.  Municipal  CorporaUona,  H  1012, 
1611.} 

(Syllabva  by  the  Court) 

CommiSBiouers'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Douglas  Coun- 
ty; Estelle,  Judge. 

Action  by  Peter  Kochem  against  the  city 
of  Omaha.  Judgment  for  plaintUF,  and  de- 
fendant brings  error.  Reversed. 

C.  C.  Wright,  W.  H.  Herdman,  and  A.  G. 
Eliick,  for  plaintiff  In  «Tor.  Isadw  Zleglw 
and  John  C  Cowin,  for  defendant  In  errw. 

DUFFIB,  O.  Peter  Eocbem  brought  this 
action  to  recover  from  the  dty  of  Omaha 
damages  sustained  from  a  fall  occasioned  by 
a  defect  in  the  sidewalk  on  Coming  street 
In  said  dty.  In  his  brief  his  claim  la  set 
forth  in  the  following  language:  "Defend* 
ant  In  error  on  January  2,  1903,  betwera  the 
hours  of  4  and  S  o'clodc  In  the  afternoon, 
while  walking  to  his  home  on  the  north  side 
of  Cuming  street  In  the  city  of  Omaha,  st^ 
ped  upon  the  cover  of  a  scuttle  bole  that 
was  partially  removed  from  said  bole  owing 
to  the  want  of  fasteners  which  would  have 
held  said  cover  firmly  In  Its  place,  thereby 
klcfclDg  the  same  ratlrely  off  and  being 
violently  precipitated  Into  the  excavation 
directly  beneath.  By  reason  of  said  fall  be 
sustained  severe  bruises  to  his  head  and 
leg,  several  ribs  being  fractured  and  hie  chest 
wall  caved  in,  and  was  unable  to  perform 
any  manual  labor  for  nearly  four  monttra." 
Judgment  went  In  favor  of  Eochem,  and  the 
city  has  proeecuted  error  to  this  court. 

The  errors  principally  relied  on  «re :  That 
the  evidence  Is  Insutfldent  to  sustain  the 
verdict,  In  that  the  city  had  no  actual  notice 
of  the  defective  condition  of  the  walk  and 
that,  Ok  oonsequence  of  the  defect  not  being 
visible  on  ordinary  inspection,  the  city  can- 
not be  charged  with  implied  notice  of  the  de- 


fect; and,  mcodO,  a  dalmed  £anlt7  Inatrnc- 
tion  given  by  the  oonrt 

It  IB  not  dalmed  that  the  Seattle  bole  In 
the  sidewalk  and  the  cover  over  the  same 
were  faulty  In  their  original  con8tnictl<ML 
It  la  conceded,  howem,  that  the  iron  bolts 
by  which  die  cover  waa  fastued  ovor  the 
bole  and  which  utended  below  into  the 
area  way  beneath,  where  they  were  made 
fast,  were  broken  two  or  three  weeks  pre- 
vious to  the  accident,  and  that  in  conseaoence 
the  cover  had  become  displaced  m  several 
occasione  ivlw  to  Kochem's  injnry.  On  each 
of  these  occasions  the  cover  was  at  once  re- 
placed by  tiKMe  who  saw  It  and  there  ia  no 
evldoice  whatevw  that  any  officer  of  the 
dty  had  any  actual  knowle^  of  the  defect 
or  that  the  cover  had  become  dls^tlaced.  It 
might  further  be  stated  tiiat  the  o«nent  walk 
surrounding  the  Seattle  hole  had  become 
worn  prior  to  the  breaking  of  the  bolts,  and 
there  was  some  evidence  to  the  effect  that 
the  cover  would  slip  <m  account  of  aax^  wear* 
ing  away.  This  fact  seems  to  be  Immaterial, 
as  the  evidence  is  conclusive  that  the  aeddoit 
was  caused  by  the  breaking  of  the  fastoi- 
ers  nndemeatb  the  cover  of  tin  scuttle  hole, 
which  defect  could  not  be  seen  from  the  side- 
walk. In  order  to  see  tlie  broken  rods  the 
cover  would  have  to  be  lifted,  and  ttm  wear- 
ing away  of  tiie  cement  around  the  scuttle 
hole  did  not  tbrow  tbe  cover  above  the  aide- 
walk  or  sbow  any  Imperfection  or  defect 
which  would  be  visible  to  one  passing  along 
tbe  walk. 

TbB  third  instrnction  of  the  court  la  in 
ttie  following  langiuge:  "(3)  Negllgmce  is 
tbe  gist  of  this  action,  and  the  burden  of 
proving  the  negligence  on  the  part  of  the  de- 
fendant dty,  as  alleged  In  plalntUTs  petition, 
is  upon  the  plaintiff,  and  beton  be  would  be 
entitled  to  recover  In  this  action  be  must 
prove  tbe  negligence  so  alleged  in  his  peti- 
tion on  tbe  part  of  said  defendant  by  a  fair 
pr^mnderance  of  the  evidence,  and  In  this 
case,  If  you  And  from  Uie  evidence  that  the 
said  scuttle  bole  in  controversy  was  con- 
structed In  sudi  manner  as  waa  considered 
exercising  ordinary  reason  and  prudMice, 
ordinarily  safe  to  poaona  passing  along 
and  ovor  the  same  using  ordinary  care  and 
diligence,  or  that  said  scuttle  bole  became 
out  of  repair  and  unsafe  and  defective  and 
that  said  defendant  cll7  through  Its  authori- 
ties bad  no  knowledge  of  the  same,  and  that 
such  defective  condition  had'  not  existed  a 
sufficient  length  of  time  or  that  said  defec- 
tive condition  existed  in  such  manner  that 
by  the  exercise  of  ordinary  care  and  dillg^oe 
tbe  said  defendant  city  could  not  have  known 
It  then  and  in  that  event  said  defendant 
dty  would  not  be  liable,  and  yonr  verdict 
should  be  accordingly." 

The  foregoing  Instruction  was  approved 
by  this  court  in  City  of  Lincoln  v.  Plrner, 
S8  Neb.  634,  81  N.  W.  846,  and  relating  there- 
to the  court  nsed  the  following  language: 
"By  the  instruction  quoted  the  jury  \rem 
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inftwnied  In  nnmlstakaUft  terms  tbftt,  U  tbe 
defecttre  condition  of  tlie  coal  bole  wai  of 
■neb  ft  ctiaractor  tbat  Hie  <Mf  authorlUea 
coakt  not  have  dlKOTerad  it  hj  tibe  ezerdu 
of  ordinazy  caie,  tbe  <dt7  would  not  Iw  li- 
able. In  otber  worda,  tbe  rlgbt  of  tbe  plain- 
tiff to  a  verdict  in  ber  favor  waa,  by  tbe 
fourth  instruction,  made  to  depend  upon  the 
aecldoit  bavlng  reaulted  from  a  defect  In 
tbe  sidewalk  wblcb  was  so  evident  and  open 
ta  view  tbat  actual  knowledge  of  it  must  In 
tbe  usual  course  of  events  bave  reached  tbe 
agents  and  servants  of  the  dty,  if  tbejr  had 
faithfully  performed  tbe  duty  Imposed  upon 
them  by  law  in  seeing  tbat  the  public  streets 
were  safe  for  those  having  occasion  to  use 
tbon.  Tbe  Jury,  following  tbe  instructions 
of  tlie  court,  could  not  bave  found  f(nr  the 
plaintiff  without  first  finding  tbat  the  defect 
In  the  sidewalk  was  a  visible  defect,  one 
which  ought  to  bave  been  dlacovwed  and 
reqiedied  by  tbe  city  anthorltleB  before  tbe 
accident  happened.  The  conclusion  of  the 
Jury  npon  this  point  is  a  Just  one.  It  la  an 
eminently  fair  deduction  from  all  the  evi- 
dence In  tbe  case." 

This  puts  the  court  upon  record  as  hold- 
ing tbat  where  the  defect  Ib  latent,  not 
risible  to  ordinary  Inspection,  implied  notice 
of  the  defect  will  not  be  presumed  and  will 
not  be  diarged  against  tbe  city  until  some- 
tbing  occurs  from  wblcb  notice  may  be  pre- 
somed  or  implied.  In  the  rame  case,  at  page 
038  of  69  Nebw.  page  846  of  81  N.  W.,  It  is 
said:  "The  action  being  grounded  on  negll- 
gence^  the  test  of  liability  is.  wbetber  the 
municipal  authorities  did  everything  which, 
under  tbe  dreumstances.  ordinary  care  and 
prudeoce  required  them  to  do.  and  the  rule 
la  tbat  an  omission  of  duty  is  not  to  be  In- 
fttred  fnnn  a  failure  to  search  for  defects 
In  a  sidewalk  where  there  la  no  reason  to 
siqtpoae  defects  may  be  found.**  This  hold- 
ing la  followed  In  Motbdurft  v.  Olty  of 
Lincotai.  06  Neb.  480.  92  N.  W.  628,  96  N.  W. 
163.  and  in  tiiat  case  it  waa  further  held  that 
It  la  not  suffldent  to  show  notice  of  a  particu- 
lar defect  which  is  different  In  kind  from, 
and  In  no  way  relating  to,  tbe  one  that  pro- 
duced the  Injury  and  did  not  contribute  there- 
to In  any  manner. 

Tbe  rule  that  latent  defdets  not  vMble  on 
ordinary  Inspection  will  not  charge  the  dty 
with  implied  notice  la  held  In  Cook  v.  City 
of  Anamosa,  66  Iowa.  427.  28  N.  W.  807 ;  and 
I>nnc8n  v.  Olty  of  Philadelphia  (Pa.)  34  Atl. 
235.  Bl  Am.  St  780,  and  Cooper  v.  City 
of  Milwaukee  (Wis.)  72  N.  W.  1130,  seem 
Inellnsd  to  tbe  same  view.  A  beadnote  In 
tbe  Iowa  case  Is  In  tbe  following  language : 
"A  dty  is  not  charged  with  notice  of  a  defect 
In  a  sidewalk  wblcb  Is  not  apparent  to  the 
ordinary  observer  and  whose  existence  is  not 
known  to  the  Inhabitants  of  tbe  d^  general- 
ly." TUm  rule  Is  broador  than  we  care  to 
establish,  and  broader,  we  think,  than  that 
recot^lsed  In  Anderson  v.  City  of  Albion, 


64  Neb.  280.  89  N.  W.  194.  In  a  dty  the 
sise  of  (hnaba  It  would  be  going  to  great 
lengtiis  to  say  tbat  the  dty  should  not  be 
charged  with  notice  of  a  defect  in  Its  streets 
until  It  became  so  notorious  as  to  be  known 
throughout  the  dty.  but  we  are  of  tbe  opinion 
tbat  it  should  be  known  to  more  tban  those 
who  occupy  the  premises  adjacttkt  to  the 
street  upon  wbldi  tbe  defect  exists,  or  be 
so  opea  and  visible  that  ordinary  inspection 
and  ordlnaiT  care  would  t^ng  it  to  the 
knowledge  of  those  In  cbai^  of  tbe  streets. 
There  is  no  evidence  In  the  record  before 
us  that  any  one,  except  those  occupying  the 
premises  In  ibe  immediate  vldnl^  of  tbe 
sidewalk  where  tbe  aoddent  occurred,  bad 
any  knowledge  that  tiie  cover  to  this  scottie 
bole  bad  ever  beonne  displaced,  unless  It 
be  the  evidence  of  one  witness  who  testified 
tbat  on  one  occadon  about  a  week  previous 
to  the  acddent  he  saw  tbe  hole  uncovered 
and  a  traveler  alcmg  the  sidewalk  Immediate- 
ly r^laced  tbe  cover.  The  occupant  ot  the 
premises  testified  tbat  he  saw  tbe  cover  off 
on  but  two  or  three  occasions,  and  a  fttlr 
deduction  from  tbe  evtdoice  is  that  during 
tbe  two  oe  three  we^s  previous  to  Uie  ac- 
cident, and  while  tlie  fostenlngs  wwe  twoken, 
the  cover  was  not  off  to  exceed  a  half  dozen 
times,  and  on  each  occasion  was  immediately 
reidaced.  Tbe  Instructions  as  a  whole  fairly 
presented  tbe  law  of  tbe  case,  but  In  our  opin- 
ion the  verdict  was  dearly  In  confilct  with 
the  third  Inatmction  above  quoted,  and  la 
not  supported  by  the  evidence. 

We  recommend  that  the  Judgment  be  re- 
vised, and  tbe  cause  remanded. 

ALBERT  and  JACKSON,  CC..  concur. 

PER  CURIAM.  For  tbe  reasons  stated 
In  the  foregoing  opinion,  tbe  judgment  la 
reversed,  and  the  case  remanded. 


OOCHRAN  V.  COCHRAN  et  aL 
(Supreme  Court  of  Minnesota.  Dee.  28,  1909.) 

1.  Tbui^Bt  CouBi^lBBura  or  rAor— Sub- 

lOSSEOir  TO  JUBT. 

Action  to  set  aside  a  deed  and  mortgage  an 
fhmdalent  as  to  the  plaintiff  and  to  Bubject  the 
land  therein  described  to  the  payment  of  her 
Judgment  tor  alimony.  Setd,  the  trial  court 
properly  exercised  Its  discretion  In  reusing  to 
submit  the  issnea  of  fact  to  a  Juty. 

[Ed.  Note. — For  cases  in  point  see  vol  46, 
Cent  Dig.  Trial.  8  881.1 

2.  Trial — Reception  or  EvmxJscE. 

There  were  no  revwaible  errors  In  the  rul- 
ings of  the  coart  as  to  the  admiuion  of  evidence. 

3.  DiVOECE — AUMONT  —  Enfobcekent  —  Set- 
Turo  Aside  FBAnouLENT  CoHVETAncx. 

The  right  to  challenge  the  validity  of  a  deed 
or  other  transfer  of  property  oa  tbe  ground  of 
fraud  extends  to  others  than  creditors  In  the 
strict  sense  ot  that  term.  A  wife,  after  a 'de- 
cree dissolving  her  marriage  and  awarding  her 
alimony,  may  maintain  an  action  to  set  add* 
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a  traoefer  of  property  made  her  busband  pend- 
ing  the  divorce  action  with  intent  to  render  in- 
eSectaal  any  recover;  by  her  of  any  alimony 
which  might  b«  adjudged  to  her  by  tbe  decree. 

[Ed.  Note.— For  cases  in  point,  tea  toL,  17, 
Cent  Dig.  IMvorce,  {  7^.] 

4.  Same. 

The  evidence  is  sufficient  to  sostain  the  find- 
ings and  deciriou  of  the  trial  court  to  the  effect 
that  ttie  deed  and  mortgage  wore  fraudnlenc 
as  aileged. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Wright  Conn- 
t7;  Arthur  E.  Qiddinga,  Judge. 

Action  by  Almlra  Cocbran  agaluBt  James 
Z.  Cocliran  and  otbera.  Judgment  for  plain- 
tiff. From  an  order  denrlng  a  new  trial, 
defendants  appeoL  Affirmed. 

R.  L.  Forney,  for  appellania.  F.  D.  Lar> 
rabee  and  J.  J.  Woollfity,  tor  respondent. 

STABT,  C.  J.  Action  to  set  aride  a  oer^ 
tain  deed  and  mortgage  as  trandnlent  as  to 
tbe  plaintUC  and  to  subject  tbe  land  therein 
described  to  the  payment  of  die  plalntUTa 
judgment  The  cause  was  tried  by  tbe  court 
without  a  jury,  and  as  a  conclusion  of  law 
from  the  facts  found  Jut^ment  was  ordered 
for  tbe  plaintiff  subjecting  the  land  to  the 
payment  of  her  Judgment  The  defendants 
appealed  from  an  order  denying  their  motion 
for  a  new  trial. 

The  facts  in  this  case  as  found  by  tbe  trial 
court  are  substantialiy  these:  Tbe  plaintiff 
and  the  defendant  James  Z.  Cochran,  herein- 
after designated  the  defendant,  were  busband 
and  wife  for  more  than  a  quarter  of  a  cen- 
tury next  before  March  29,  1904,  and  on  that 
day  a  decree  of  divorce  in  favor  of  the  plain- 
tiff was  duly  entered  In  an  action  then  pend- 
ing since  April,  1903,  between  them  In  the 
district  court  of  the  county  of  Wright,  where- 
by the  marriage  was  dissolved,  and  which 
further  adjudged  that  tbe  plaintiff  recover 
from  the  defendant  $7,388.83  as  alimony  and 
that  execution  Issue  for  tbe  enforcement  of 
the  Judgment  An  execution  was  so  issued 
and  duly  returned  wholly  unsatisfied,  and  no 
part  of  the  judgment  has  been  paid.  The  de- 
fendant at  the  time  tbe  divorce  action  was 
commenced  was  the  owner  of  the  land  de- 
scrll>ed  In  the  complaint  which  was  of 
the  value  of  $18,000.  The  defendant  during 
the  pendency  of  tbe  action  and  on  June  22, 
1003,  executed  In  form  to  the  defendant  Carl 
Brock  a  warranty  deed  of  the  land,  which 
was  duly  recorded.  On  tbe  same  day  tbe 
defendant  Carl  Brock  and  bis  wife,  the  de- 
fendant Caroline  Brock,  executed  and  de- 
livered to  tbe  defendant  a  mortgage  on  the 
laud  purporting  to  secure  the  payment  of 
their  promissory  notes  to  tbe  defendant  In 
the  sum  of  $12,850.  Tbe  mortgage  was  also 
duly  recorded.  Tbe  deed  and  mortgage  were 
each  made  and  accepted  by  tbe  parties  there- 
to tvr  the  purpose  of  defrauding  the  plaintiff 
In  the  collection  at  any  Judgment  she  might 


obtain  in  aoch  action  ai^lnat  flie  defendant 
Tbe  defendante  BtoA  and  wife  had  notice 
and  knowledge  of  sodi  frandnlrat  Intent  of 
tbe  drfendant  at  the  time  tbe  deed  and  mort- 
gage were  executed. 

1.  When  the  cause  was  called  for  trial  tbe 
defendants  moved  the  court  that  the  que»- 
tlons  of  fact  hi  tbe  case  be  submitted  to  a 
Jury  and  that  the  case  be  continued  until  sucb 
time  as  a  Jury  could  be  had.  Tbe  court 
denied  tbe  motion  and  tbe  ruling  is  here  as- 
signed as  error.  The  submission  of  Issues  of 
fact  to  a  Jury  in  an  equitable  action  la  a 
matter  within  the  discretion  of  the  trial 
court  Tbe  discretion  was  properly  exercised 
In  this  cas& 

2.  Olie  detoidant  assigns  a  number  ot  or- 
rors  based  upon  the  mltiigs  of  tbe  court  at  to 
the  admlsBlon  of  eridmce,  but  only  two  of 
them  are  attempted  to  be  urged  In  the  brief 
of  counsel ;  therefore  the  others  are  waived. 
Dunnell's  Minn.  Pr.  1  1800.  What  Is  said  as 
to  the  first  one  Is  practically  a  reiteration  of 
tbe  assignment  of  error.  -It  is  this:  "Tbe 
testimony  of  the  plaintiff,  as  to  her  conversa- 
tion with  her  son  when  neither  defendant  was 
present,  was  hearsay  testimony."  This,  and 
nothing  more.  No  attempt  Is  made  to  show 
that  tbe  testimony  was  prejudicial,  and  it  is 
not  apparent  from  the  record  how  it  could 
have  been.  The  second  alleged  error  urged  re- 
lates to  evidence,  oral  and  documentary,  tend- 
ing to  show  that  the  defendant  Hatton  bad  no 
Interest  In  tbe  mortgage  and  did  not  claim  any. 
The  evidence  was  certainly  material,  for  the 
defendant  alleged  In  his  answer  that  be  duly 
assigned  tbe  mortgage  to  tbe  defendant  Hat- 
ton  In  good  faith,  who  bad  no  knowledge  of 
the  pendency  of  the  divorce  action.  Whether 
all  of  the  evidence  was  comE}etent  we  need 
not  discuss,  for  there  was  sufficient  evidence 
that  was  competent  to  show  that  tbe  defend- 
ant Hatton  neither  had  nor  claimed  to  have 
any  Interest  in  tbe  mortgage,  and,  further, 
that  he  Is  not  complaining  of  tbe  ruling  and 
has  not  appealed.  The  evidence  could  not 
have  been  prejudicial  to  the  other  defendants, 
for  they  had  no  interest  in  the  defendant  Hat- 
ton's  disclaimer  of  auy  interest  In  tbe  mort- 
gage. There  were  no  reversible  errors  In  the 
court's  rulings  on  the  admission  of  evidence. 

3.  The  last  {proup  of  alleged  errors  relate 
to  tbe  sufficiency  of  the  evidence  to  support 
the  findings  of  fact  It  Is  claimed  that  tbe 
plaintiff  was  not  a  creditor  of  the  defendant 
at  the  time  the  land  was  conveyed  by  him  to 
the  defendant  Brock,  as  tbe  divorce  action 
had  not  then  been  tried,  and  there  was  thea 
no  judgment  in  her  favor  against  the  defend- 
ant Tbe  right  to  challenge  tbe  validly  of  a 
deed  or  other  transfer  of  property  on  tbe 
ground  of  fraud  extends  to  otiiers  than  credit- 
ors in  the  strict  sense  of  the  term,  and  a 
wife,  after  a  decree  dissolving  her  marriage 
and  awarding  ber  alimony,  may  maintain  an 
acUon  to  set  aside  a  transfte  of  property 
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made  by  ber  fanaband  pending  tbe  dlrorce 
action  with  Intent  to  render  Ineffectnal  any 
recovery  by  ber  of  any  alimony  wUdi  mlgbt 
be  adjudged  to  ber  by  the  decree^  Bymw  t. 
Tolz.  53  Minn.  110,  54  N.  W.  M2. 

Again  It  Is  urged  that  there  was  no  proof 
that  the  defendant  had  not  other  property 
mifflclent  to  satisfy  the  plaintiff's  judgment, 
or  that  an  execution  on  the  Judgment  bad 
been  issued  and  returned  unsatisfied.  It  was 
not  necessary  to  make  i»roof  of  either  fact; 
for  this  action  Is  not  a  creditors'  bill  proper 
to  reach  equitable  assets  of  the  defendant, 
but  an  action  to  set  aside  a  fraudulent  trans- 
fer made  by  the  defendant  of  his  land  as  an 
obstruction  to  the  collection  of  the  plalntUTs 
Judgment  Wadsworth  v.  Schlsselbauer,  82 
Minn.  84,  19  N.  W.  300;  Spooner  v.  Insurance 
Co.,  78  Minn.  311,  79  N.  W.  305,  77  Am.  St 
Rep.  651. 

The  defendant  is  In  no  position  to  claim 
tbat  there  was  no  evidence  that  an  execu- 
tion bad  been  Issued  and  returned  nnsatlsfled 
as  found  by  the  court  even  If  It  were  mate- 
rial. The  record  shows  that  the  plalntUTs 
counsel  offered  In  evidence  all  tbe  records  and 
flies  In  tbe  divorce  action,  to  which  the  de- 
fendants* counsel  objected,  for  the  reason 
that  "It  was  all  admitted  In  the  answer." 
Tbe  ruling  of  tbe  court  was  In  these  words: 
"It  being  all  admitted  In  the  answer,  and  so 
understood,  tbe  objection  Is  sustained." 
Thereupon  counsel  for  plaintiff  said,  "That 
being  understood,  I  withdraw  tbe  offer  "  and 
no  proof  of  tbe  formal  all^atlons  of  tbe  com- 
plaint was  made.  The  question  was  not 
raised  on  the  motion  for  a  new  trial,  bnt  was 
first  raised  here.  An  examination  of  the 
answer  shows  tbat  the  allegation  of  tbe  com- 
plaint that  an  execution  had  been  Issued  and 
returned  unsatisfied  was  put  In  Issue.  Never- 
theless It  Is  clear  tbat  the  case  was  tried  up- 
on tbe  concession  of  the  defendants'  counsel 
on  the  trial  tbat  tbe  allegation  was  admitted. 

Tbe  last  claim  of  tbe  defendant  Is  that  the 
evidence  Is  not  suCDdent  to  support  tbe  find- 
ings of  fact  to  tbe  effect  tbat  the  deed  and 
mortgage  In  question  were  one  transaction 
and  made  by  tbe  defendant  for  tbe  purpose 
and  Intent  of  cbeatlng  and  defrauding  the 
plaintiff  out  of  the  alimony  to  be  and  which 
was  awarded  to  ber,  and,  further,  that  his 
codefendant  Brock  bad  notice  and  knowl- 
edge of  such  puriKwe  at  tbe  time  tbe  deed 
and  mortgage  were  made.  We  have  care- 
fully considered  tbe  record  with  reference  to 
this  question,  and  hold  that  tbe  evidence  was 
not  only  sulBclent  to  sustain  the  finding,  but, 
further,  that  It  shows  beyond  any  fair  doubt 
tbat  tbe  defendant  intended  by  the  transac- 
tion to  defraud  the  plaintiff,  as  found  by  tbe 
court,  and  that  tbe  defendant  Brock  had  no- 
tice of  facts  and  drcumstances  in  tbe  premi- 
ses snfilclent  to  put  a  reasonably  prudent 
man  on  bis  guard  and  to  charge  him  wltb 
knowledge  of  tbe  fraudulent  purpose  of  tbe 
defendant 

Orto  afllrmed. 


ORAMDAIX  T.  MINNEAPOLIS,  BT.  P.  ft 

a  B.  M.  BY.  OO. 
(Snpreme  Court  of  Minnesota.  Dec  16,  IMS.) 
Carriers  —  Irjubt  to  Pabseitoibs  —  Vxsti- 

BUIX  DOOBS — NBGLIOENCE. 

Action  to  recover  damages  Cor  personal 
injuries  sustained  by  the  allied  necllgeoce  of 
the  defendant  In  failing  to  keep  tbe  vestibule 
doors  at  the  rear  of  Its  sleeping  car  closed  be- 
tween stations.  Heidi 

1.  The  defendant  was  not  bound  to  have  tbe 
car  vestibuled ;  but  having  dime  so,  tt  could  not 
lead  passengers  to  believe  that  tba  doors  of  the 
Testibule  would  be  kept  dosed  between  stations, 
and  then  negligently  leave  them  open,  withont 
incurring  liability  to  a  passenger  injured  there- 
by. 

2.  Evidence  herein  Is  snlBdent  to  sustain  the 
verdict  to  the  effect  that  the  defendant  was 
thus  negligent 

(Syllabus      tbe  Court) 

i^peal  from  District  Court,  Banuey  Coun- 
ty; Oscar  Hallam,  Judge. 

Actlffli  hy  Henry  Crandall  against  tbe 
Utaneapolla,  St  Paul  ft  Bault  Bte.  Marie 
Ballway  Company.  Judgment  tar  plaintiff, 
and '  defendant  appeals.  Affirmed. 

A.  H.  Bright  and  Mann  ft  ThygMon,  for 
appellant  OlaDtrallay  ft  Doyle^  for  re- 
spondent 

STABT,  C.  J.  This  action  was  brought  to 
recover  damages  for  personal  Injuries  sustain- 
ed by  the  minor  son  of  the  plaintiff  by  reason 
of  tbe  alleged  n^llgence  of  tbe  defendant 
In  tbat  the  vestibule  doors  at  the  rear  end  of 
Its  train  were  left  open  between  stations 
for  an  unnecessary  length  of  tlma  Verdict 
for  plaintiff  In  tbe  sum  of  fl,0O0.  Tbe  de- 
fendant made  a  motion  for  judgment  notwith- 
standing the  verdict  which  was  denied. 
Judgment  on  the  verdict  and  the  def^dant 
appealed  from  tbe  judgment 

The  sole  question  presented  by  the  record 
la  whether  the  evidence  entitled  the  defendant 
to  a  directed  verdict  In  Its  favor,  for  the 
reason  tbat  there  was  no  evidence  of  negli- 
gence on  Its  part  The  record  discloses  evi- 
dence tending  to  show:  Tbat  the  boy,  who 
was  only  seven  years  old,  was  a  passenger  in 
the  care  of  hts  aunt  on  a  regular  passenger 
train  from  Boston  to  Minneapolis,  which  pass- 
ed over  the  defendant's  railway  line  from  Sanlt 
Ste.  Marie,  Mich,  (hereafter  referred  to  as  tbe 
Soo),  to  Its  destination;  that  they  occupied 
a  sleeper,  which  was  tbe  rear  car  in  tbe  train ; 
tbat  the  rear  platform  of  tbe  car  was  vesti- 
buled, with  a  door  on  each  side  thereof  and 
a  railing  at  tbe  rear;  that  when  tbe  doors 
were  opened  the  rear  platform  was  sub- 
stantially the  same  as  tbe  platform  of  an 
ordinary  passenger  car,  but  when  they  were 
closed  tbe  vestibule  was  a  safe  place  for  pas- 
sengers to  rfde  In ;  that  on  tbis  car  the  doors 
of  the  vestibule  were  closed  between  stations 
east  of  tbe  Soo,  and  passengers  rode  In  it 
wltb  the  knowledge  of  the  employes  In  charge 
vt  tbe  car;  tbat  during  the  forenoon  of  tbe 
day  the  boy  waa  Injured  ttie  aniit  went  wltii 
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him  upon  the  restlbiiled  platform  aeraral 
tlmea,  and  obterved  that  the  doors  were 
closed,  and  In  response  to  her  Inquiry  whether 
it  was  safe  for  them  to  remain  there  she  was 
assured  by  the  porter  In  charge  of  the  car, 
who  accompanied  it  throughout  the  trip,  that 
It  was,  as  everything  was  securely  fastened ; 
that  when  the  car  reached  the  Soo  at  about 
S  o'clock  In  the  afternoon  it  stopped,  and  the 
doors  of  the  vestibule  were  opened  for  the 
purpose  of  permitting  passengers  to  alight, 
and  also  for  the  purpose  of  furnishing  the 
car  with  Ice  and  supplies;  that  when  the 
train  left  the  Soo  the  doors  were  left  open 
until  the  brakeman,  commencing  at  the  front 
of  the  train,  would  arrive  at  the  rear  to  close 
them ;  that  when  the  train  had  gone  at  least 
10  miles  after  leaving  the  Soo  the  doors  were 
still  open,  which  fact  was  unknown  to  the 
aunt,  who,  believing  that  they  were  dosed, 
permitted  the  boy  to  go  out  upon  the  plat- 
form to  throw  away  a  bottle;  that  he  did 
not  return,  and  she  went  out  to  look  for 
him,  and  found  that  he  had  fallen  off,  and 
that  the  doors  were  open ;  and,  further,  that 
the  boy  was  injured  by  falling  from  the  car. 

The  defendant  was  not  bound  to  have 
the  car  vestibuled;  but,  having  done  so,  It 
could  not  by  acts  and  words  lead  Its  passen- 
gers to  believe  that  the  doors  of  the  vestibule 
would  be  kept  closed  between  stations,  and 
then  negligently  leave  them  open,  without 
incurring  liability  to  passengers  injured  there- 
by. See  Sansom  v.  By.  Oo.,  Ill  Fed.  887* 
50  a  C.  A.  58:  Bronson  ▼.  Oakes,  76  Fed. 
784,  22  a  a  A.  S20.  Whether  the  defendant 
in  this  case  led  the  aunt  to  believe  that  the 
doors  would  be  kept  closed  between  stations, 
whether  it  negligently  kept  them  open  for  an 
unreasonable  time  after  the  train  left  the 
Soo,  and  whether  such  allied  n^Ugence  was 
the  proximate  cause  of  the  boy's  injury,  dear- 
ly were,  upon  the  evidence,  qoefltioiw  ot  tact 
It  follows  that  the  defendant  was  not  entitled 
to  a  directed  verdict 

Judgment  affirmed. 


8TATB  V.  LINDIG. 

(Etapreme  Court  of  Minnesota.  Dee.  16,  1006.) 

DuiKB — ^BniBLiaHKBifT — Obub  —  Hmcaip- 
mnr. 

On  the  trial  ot  the  defendant  on  tlie  ehorge 
of  obstructlnK  a  ditch  duly  laid  out  and  estab- 
lished by  the  board  of  suptervlsors,  an  order  of  the 
board  attempting  to  establish  a  ditch  waareeeived 
in  erldence  over  the  objection  and  exception  of 
tikB  defendairt,  in  which  the  sajwosed  ditch  was 
daacribed  as  follows,  namely :  '^Berinnlng  about 
the  center  on  the  west  line  of  N.  W.  %  of  S.  B. 
%  of  Sea  9,  town  29.  range  23;  tbenoe  east 
^o«t  10  to  12  rods  and  1  to  8  feet  deep." 
H«Uf  that  the  description  was  void  fOr  unoer- 
taln^,  and  that  it  was  error  to  receive  the  <w- 
diw  m  evidence. 
(Syllabus  by  the  Court) 

Appeal  from  Municipal  Court  of  St  PanU 
Robert  a  Hlne,  Judge. 


Adam  Llndlg  was  convicted  of  obstrucdas 
a  ditch,  and  appeals.  B«versed. 

Frederick  N.  Dickson,  for  appellant  Eid- 
ward  T.  Young,  Atty.  Gen.,  and  T.  B.  Esne. 

Co.  Atty.,  for  the  State. 

START,  C.  J.  This  Is  an  appeal  by  the  de- 
fendant from  the  Judgment  of  the  municipal 
court  of  the  dty  of  St  Paul  adjudging  blni 
gnllty  of  ttm  mlademeanor  cba^;ed  against 
him  in  the  complaint  herein  and  imposing  up- 
on him  a  flue  of  one  dollar.  Ttie  case  comes 
here  npfm  a  bill  of  exceptions  which  Is  not 
certified  as  containing  all  the  evidence  glren 
upon  the  trial  of  the  cause.  The  complaint 
charged  that  on  November  6, 1904,  the  defend- 
ant willfully  obstructed.  Injured,  and  damaged 
a  certain  ditch,  describing  it,  duly  laid  out  and 
eetabUshed  by  tbe  boordof  snpervlsorBof  tbe 
town  of  Rose  in  tiie  county  of  Rams^.  TkiB 
case  was  tried  by  the  court  wlthont  a  Jury.  So 
far  as  here  material  the  bill  of  ac^Uons  Is  to 
the  effect  foUowIng:  "Tbe  evidence  In  this 
case  showed  that,  some  years  prior  to  the  acts 
complained  of,  the  board  of  suprartsoni  of 
Rose  town,  in  Ramsey  county,  Minnesota,  at- 
tempted to  lay  out  and  establish  a  ditch  at 
or  about  the  place  described  In  tbe  complaint 
for  the  purpose  of  draining  a  wet  or  baggy 
place  at  that  point  In  the  highway  known  as 
the  'Lake  Johanna  Boad.'  and  that  at  the 
time  of  tbe  acts  con^lalned  of  a  ditch  ex- 
isted 172  feet  long  and  running  from  tbe 
said  highway  Into  and  upon  the  defttidanf  s 
land.  The  cmly  evtdoice  of  official  action 
offered  to  sbow  the  lawful  laying  out  and 
establishment  of  said  dltcb  was  tbe  record 
of  a  final  order  of  tbe  board  of  suporisors 
of  Bme  town,  which  was  as  folknn.**  Tbe 
order  Is  ttua  set  out  in  full  In  tbe  record, 
which  diows  that  It  was  received  In  evUenoe 
over  the  defendant's  objection  and  exception 
that  it  was  incompetra^  immataial,  and  void 
on  its  face,  "l^ere  was  further  evidence 
tending  to  show  that  the  defendant  at  or 
about  the  time  stated  In  ttw  complaint  bad 
willfully  stopped  up  the  ditch."  Whm  the 
state  restedt  and  again  at  the  close  of  the 
trial,  tibe  defoidant  moved  the  court  to  dis- 
miss the  case  on  Oie  ground  that  the  evidence 
did  not  establish  a  lawful  laying  out  of  the 
ditch.  The  motions  mte  denied,  and  tbe 
dtfendant  duly  excepted.  Tbe  asMgnments 
of  error  are  to  the  ^ect  that  the  court  erred 
In  denying  the  defendant's  motions  to  dis- 
miss the  action  and,  further,  that  tbe  court 
erred  In  rectivlng  the  order  In  evidence. 

It  la  tbe  contention  of  tbe  state  that  tbe 
first  alleged  error  cannot  be  here  considered, 
because  the  record  does  not  purport  to  con- 
tain all  the  evidence.  This  may  be  conceded, 
and  we  pass  to  a  consideration  of  the  question 
whether  It  was  reversible  error  for  the  coort 
to  receive  in  evidence  the  ditch  order  in  ques- 
tion. The  only  description  In  the  order  of  tbe 
ditch  which  it  purpwts  to  establish  Is  this: 
"Beginning  about  tbe  ceaba  on  the  west  line 
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of  N.  W.  %  S.  B.  )4  of  Sec  9,  town  29,  range 
23;  thence  east  about  10  to  12  rods  and  1  to 
3  feet  de^."  Whether  this  would  be  a  snfll- 
cient  description  of  a  proposed  dltcb  to  a  pe- 
tition to  have  the  some  laid  out  we  need  not 
Inquire,  for  greater  accuracy  of  description 
la  required  In  the  order  than  In  the  petition ; 
for  the  statute  (Laws  1887,  p.  181,  c.  99,  S  4) 
proTldes  that,  If  the  superrlsors  decide  in 
favor  of  larlng  out  the  ditch,  they  shall  make 
an  accurate  description  thereof  and  Incorpo- 
rate the  same  In  an  order  to  be  signed  by 
them.  Tested  by  this  requirement,  the  de- 
scription of  the  ditch  Is  Told  for  uncertain- 
ty; for  there  Is  no  accurate  location  of  the 
place  at  which  the  ditch  begins  and  no  at- 
tempt to  locate  Its  terminus.  No  one  could 
locate  the  ditch  by  the  description.  The  de- 
scription being  void,  the  order  Is  also.  It  fol- 
lows that  the  trial  court  erred  in  receiving 
the  order  In  erideace  over  the  defendant's  ob- 
jection and  ^ceptlon. 

It  Is  suggested  by  the  state  that  the  order 
might  bare  been  offered  for  the  purpose  of 
showing  the  date  when  the  board  of  super- 
visors took  possession  and  dug  the  dltcb. 
The  fact,  however,  remains  that  it  was  not 
offered  for  any  such  pupose ;  for  the  record 
shows  that  It  was  "offered  to  show  the  lawful 
laying  out  and  estabtlsblng  of  said  ditch,** 
Again.  It  Is  ni^ed  that  the  admission  of  the 
(HTder  in  evidence  cannot  be  held  to  have  been 
prejudicial  error,  for  the  reason  there  may 
have  been  other  and  ample  evidence  to  sus- 
tain the  finding  of  the  court  "that  a  public 
ditch  had  actually  been  laid  out"  Tbe 
right  to  maintain  a  public  dltcb  may  be 
acquired  by  a  dedication ;  but  a  public  ditch 
can  only  be  laid  out  by  some  official  action, 
and  the  bill  of  exceptions  upon  itn  face  ex- 
pressly negatives  any  presumption  that  there 
was  any  evidence  of  official  action  In  the 
premises,  except  the  order  of  tbe  supervisors 
here  in  question.  The  order  erroneously  re- 
ceived In  evidence  related  to  the  vital  Issue 
In  the  case,  because,  if  valid.  It  would  have 
established  the  all^tlon  of  the  complaint  of 
the  existence  of  a  public  ditch  duly  laid  out 
The  court  by  receiving  the  order  In  evidence 
over  IJie  objection  of  the  defendant  must 
hare  been  of  the  opinion  that  It  was  valid. 
The  bill  of  exceptions,  then,  shows  upon  its 
fttce  that  tbe  error  was  pr«]udldal.  Farm- 
er^ Union  Elevator  Co.  v.  Insurance  Co., 
Minn.  52,  41  N.  W.  647. 

Judgment  reversed,  and  new  trial  granted. 


STATE  V.  HcFARLAND  et  al. 

<Sapr«De  Court  of  Minnesota.  Dec.  22, 190S.) 

L  MviTiciFAi.  CoBPOBATions— Police  Poweb 
— OBniNAKCE— Vaqra.nct  —  What  Consti- 

TVItS. 

Appeal  from  tbe  judgment  of  the  municipal 
court  of  the  dty  of  Minneapolis  adjudsin?  the 
defendant  guilty  of  the  offense  of  vagrancy  as 
defined  by  an  wdlnance  enacted  hj.  virtae  of  tba 
powsr  granted  to  tbe  dtj  council  to  restrain 


and  punish  vagrants.  Held,  that  the  dty  conn- 
dl  may  declare  what  acts  shall  constitute  va- 
grancy, but  such  power  must  be  confined  wlth- 
m  reasonable  bounds  and  limited  to  tbe  general- 
ly accepted  meaning  and  scope  of  the  law  re- 
lating to  the  subject  City  of  St  Paul  v. 
Briggs,  88  N.  W.  964,  86  Minn.  290,  89  Am. 
St.  Rep.  664,  followed. 

[Bd.  Note.— ror  cases  In  point  see  vol.  30, 
Omt  Dig.  Mnnidpal  Corporations,  1 1812.] 

2.  Same — ^TBsapABBEBS. 

That  part  of  the  ordinance  in  question 
which  attempts  to  punish  a  person  as  a  vagrant 
who  is  found  trespassing  on  private  premises 
without  giving  a  good  account  to  the  court  for 
his  or  her  conduct  is  void,  but  the  other  pro- 
visions of  the  ordinance  are  not  dependent  on 
the  void  part  and  are  valid. 

[Ed.  Note.— For  cases  In  point  see  voL 
Cent  Dig.  Mnnidpal  Corporations,  H  248-251.] 

8.  Cbhokai.  Law— ErtDsncE. 

The  trial  court  received  the  testimony  of 
policemen  to  the  effect  that  the  d^endant's  rep- 
utation waa  that  of  a  i^dvocket  This  was 
error. 

[Bd.  Note;— Fa-  casss  in  point,  see  voL  14, 
Gent  Dig.  Crhnlnal  Law,  IS  ^889.] 

(Syllabus  by  the  Court) 

Appeal  from  Municipal  Court  of  Minneapo- 
lis; Charles  L.  Smith,  Judge. 

Frank  McFarland  and  others  were  ctiarged 
with  vagrancy,  and  from  a  Judgment  of  ocm- 
vlctlon  Bert  Stone  appeals.  Reversed. 

M.  C.  Brady,  for  appellant  Frank  Healy 
and  A.  a  Finney,  for  the  State. 

START,  0.  J.  The  defendant  was  convict- 
ed in  the  municipal  court  of  the  dty  of  Min- 
neapolis of  vagrancy  under  the  ordinance  of 
the  d^  and  sentenced  to  the  workhouse  for 
the  term  of  86  days.  He  appealed  from  the 
Judgment 

1.  The  first  allied  error  to  be  considered 
Is  that  the  ordinance  in  question  Is  void  for 
the  reason  that  It  is  not  authorized  by  the 
city  charter.  The  d^  coundl  has  power,  by 
virtue  of  the  dty  charter  <Sp.  Laws  1881,  p. 
434,  c.  76,  eubc.  4,  {  5),  "to  restrain  and  punish 
vagrants,  mendicants,  street  beggars  and 
prostitutes."  Pursuant  to  this  authority 
the  dty  council  enacted  an  ordinance  en- 
titled "An  ordinance  to  punish  vagrants  and 
street  beggars,"  which  was  approved  July 
15,  1891.  It  provides  that  "any  male  or  fe- 
male person  found  within  the  limits  of  tbe 
dty  of  Minneapolis,  who  bas  no  visible  means 
of  support,  or  who  lives  Idly  without  lawful 
onployment  or  who  wanders  about  the 
streets,  either  by  day  or  night;  or  any  person 
who  does  not  have  a  known  place  of  resi- 
dence or  abode,  or  Is  found  begging,  or  who 
for  tbe  purirase  of  gain,  travels  about  over 
the  city  begging,  or  who  loiters  about  saloons, 
gambling  resorts  or  houses  of  III  fame,  or  Is 
found  trespassing  on  private  premises,  with- 
out giving  a  good  account  to  the  court  for 
his  or  her  conduct  shall  upon  conviction  be- 
fore the  municipal  court  be  fined  not  ex- 
ceeding one  hundred  dollars  ($100.00)  or  com- 
mitted not  to  exceed  ninety  (90)  days  In  the 
Minneapolis  workhouse."  The  charter  gives 
the  council  power  to  enact  an  ordinance  to 
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restrain  ana  punish  vagrants.  This  anthor- 
Izes  the  council  to  declare  what  acts  shall 
constitute  vagrancy,  but  such  power  must  be 
confined  within  reasonable  bounds  and  limit- 
ed to  the  generally  accepted  meaning  and 
scope  of  the  law  relating  to  the  subject  City 
of  St.  Paul  v.  Brlggs,  8S  Minn.  290,  88  N.  W. 
984,  89  Am.  St  Rep.  S54.  It  does  not  neces- 
sarily follow,  as  claimed  by  the  defendant, 
that  the  ordinance  Is  wholly  void,  even  If  It 
In  some  particulars  enlarges  the  settled  defini- 
tion of  a  vagrant.  If  a  statute  or  ordinance 
contains  provisions  that  are  Invalid,  the 
other  portions  thereof  are  valid,  if  they  are 
not  dependent  on  the  part  which  is  void.  In 
such  cases  the  valid  provisions  will  he  given 
effect.  City  of  Duluth  v.  Krupp,  46  Minn. 
435,  49  N.  W.  235;  State  ez  rel.  v.  Justus,  85 
Minn.  279.  88  N.  W.  759,  56  L.  B.  A.  767,  89 
Am.  St  Rep.  660.  That  part  of  the  ordi- 
nance which  attempts  to  punish  a  person  as 
a  vagrant  who  "la  found  trespassing  on 
private  premises  without  giving  a  good  ac- 
count to  the  court  for  his  or  her  conduct"  is 
In  excess  of  the  power  of  the  council  and  void 
wlthtn  the  rule  stated.  The  other  provisions 
of  the  ordinance  are  within  the  power  dele- 
gated to  the  council,  for  they  follow  the  gen- 
erally accepted  meaning  and  scope  of  the  law 
relating  to  vagrancy.  Lews  1897,  p.  602,  c. 
335,  does  not  limit  the  scope  of  the  ordinance; 
for  both  the  city  and  the  state  may  pnolsh 
the  offense.  The  provlstons  of  the  ordinance 
which  we  hold  to  be  within  the  powers  of 
tbe  conncil  are  In  no  manner  dependent  up- 
on the  Invalid  provisions;  hence  they  are 
valid. 

2.  Over  the  objection  and  exception  of  the 
defendant  the  testimony  of  two  imlicemen, 
who  were  unacquainted  with  the  defendant 
prior  to  his  arrest,  was  received  to  the  effect 
that  bis  repntatltK  was  that  of  a  ptck[>ocket; 
that  is,  a  thief  who  steals  from  the  pockets 
or  person  of  another  without  putting  him  In 
fear.  It  is  perfectly  obvious  that  this  evi- 
dence was  Incompetent  and  prejudicial,  for  It 
does  not  fall  wlthtn  any  of  the  exceptions  to 
the  general  mie  that  evidence  of  the  bad 
reputatton  of  the  defendant  to  a  criminal 
case  is  Incompetent.-  The  Judgment  must  be 
reversed,  and  a  new  trial  granted,  for  this 
error.  Such  being  the  case,  It  is  unneces- 
sary to  consider  the  remaining  assignments 
of  error. 

Judgment  reversed,  and  a  new  trial  granted. 


BTATB  V.  OREDSON, 
(Supreme  Court  of  Minnesota.  Dec.  22, 190S.) 

1.  PhTSICIANS    and    SUBQEONS  —  PUCTICINQ 

wrruouT  License. 

SecUon  7896,  Oen.  St  1894,  hnposing  a 
fine  or  imprisonment,  or  both,  uoon  any  one 
practicing  medicine  wfthoat  a  license,  is  to  be 
coQstmed,  so  as  to  reosonab^  ^fectoate  Its 
purpose,  to  prevent  frauds,  and  to  conserve  the 
public  health. 


I  2L  Sahb — OviDEiraB. 

I  That  an  unlicensed  psrson  has  prutfJoeff 
I  medicine  is  the  gist  of  the  misdemeanor,  and 
□ot  a  gratuitous  Incident  to  it  That  sncb  per- 
60Q  has  for  a  fee  prescribed  any  drag,  medidne^ 
or  other  agency  for  the  treatment  of  disease  la 
one  kind  of  evidence  of  gnllt  ai^  not  the  ex- 
clusive substance  of  the  offense. 

lEd.  Note. — For  cases  in  point,  see  voL  S9r 
Cent  Dig.  PhysielaDs  and  Surgeons,  f  6L] 

8.  Saice. 

The  evidence  in  this  case  justified  the  con- 
viction of  defenfiant  for  practicing  medicine 
withont  a  license  by  prescribing  medldne  for 
a  fee,  as  charged  in  die  Indictment 
(SyUabns  by  the  Court) 

Appeal  frcon  District  Court,  St  Lovla  Coun- 
ty; J.  D.  Ensign,  Judge. 

O.  A.  Oredson  was  convicted  ot  practicing 
as  a  physician  without  a  Uoena^  and  ax^peala. 

Affirmed. 

S.  H.  Ekdunan  and  Alexander  Marshall, 
for  appellant  E.  T.  Young,  Atty.  Gen.,  and 
J.  M.  McCllntock,  Co.  Attr.,  for  the  state. 

JAOQARD,  J.  The  defendant  was  Indicted 
by  the  grand  jury  of  St  Louis  county  "of 
the  crime  of  practicing  medicine  in  the  state 
of  Minnesota  without  first  having  obtained 
a  license."  The  Indictment  set  out  this  gen- 
eral charge,  and  specified  that  on  a  given 
day.  In  the  dty  of  Duluth,  St  Louis  coun- 
ty, Minn.,  the  defendant  publicly  professed  to 
be  a  physician,  and  then  and  there  for  a 
named  fee  prescribed  drugs  and  medicine 
for  the  use  and  medical  treatment  of  a  person 
for  a  disease  of  which  she  then  and  there 
complained  of  and  was  suffering.  The  case 
was  tried  by  a  Jury,  which  found  the  defoid- 
ant  guilty.  Thereupon  an  appeal  warn  talceu 
to  this  court. 

Four  classy  of  errors  were  assigned  by 
defendant.  The  first  of  these  was  the  failure 
of  the  court  to  grant  the  motion  of  the  de- 
fendant to  direct  a  verdict  Upon  argument 
in  this  court  counsel  for  defendant  practical- 
ly withdrew  this  assignment  of  error,  and 
upon  the  record  presented  to  us  there  can 
be  no  possible  question  as  to  the  sufficiency 
of  the  evidence  to  convict 

The  second  class  of  assignments  of  error 
concerned  the  court's  rulings  as  to  the  ad- 
mission of  evidence.  A  careful  examina- 
tion of  all  of  them  has  satisfied  us,  not  only 
that  there  was  no  prejudicial  error,  but  al- 
so that  there  was  no  error  of  any  kind  in 
them.  The  objections  pressed  most  earnestly 
on  argument  concerned  the  cross-examination 
of  the  defendant,  for  example,  In  respect  to 
his  having  advertised  himself  as  a  physician 
and  surgeon,  and  to  his  having  bad  the  words 
"Physician  and  Surgeen"  on  his  door.  In 
none  of  these  questions  did  the  court  exceed 
in  the  slightest  degree  the  exercise  of  its 
discretion  or  transcend  the  natural  restric- 
tions of  relevancy.  Another  objection  was 
addressed  to  the  alleged  error  of  the  court 
In  sustaining  the  state's  objection  to  the  de- 
f^idant's  offer  to  show  "that  at  the  time 
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tbesA  word*,  'Doctor  OredsoD,  Physician  and 
Bnrgeon**  were  npon  the  door,  at  the  time 
alleged  In  the  Indictment,  that  Dr.  Qredeon. 
or  the  def^dant  In  this  case,  was  at  that 
time  a  graduate  of  Hamline  University  Med- 
ical Oollege  and  was  In  fact  a  physician  and 
sorgeon."  This  objection  was  based  upon 
no  theory  of  construction  of  the  act  reason- 
ably teniU>]^  as  will  presently  at  length  ap- 
pear. The  mere  fact  of  graduation  from  a 
medical  college  does  not  entitle  to  practice 
medicine  in  this  state.  The  offense  defined 
by  statute  (Gen.  St  1894.  |  7896)  may  be 
committed  by  a  graduate  of  a  medical  college, 
as  well  as  by  any  other  person  not  licensed 
to  inractice  medidne,  who  Is  not  shown  to 
be  a  medical  student  practliOng  under  the 
direction  of  a  preceptor,  or  not  then  and 
there  being  a  physician  w  surgeon  of  the 
United  States  army  or  wnj,  Sectlcm  7896» 
<;en.  St  1891 

The  third  class  of  errors  assigned  was 
addressed  to  the  instructions  requested  by 
defendant  and  refused  by  the  court,  and 
the  fourth  class,  to  the  Instructions  actually 
given.  All  these  assignments  were  based 
upon  defendant's  theory  of  the  proper  con- 
struction of  the  law  under  which  the  In- 
dictment waa  drawn.  That  view  is  in  part 
-expressed  by  his  first  request :  "The  defend- 
ant had  a  perfect  right  to  make  an  exam- 
ination, physical  or  otherwise,  of  the  person 
named  in  the  Indictment  as  complaining  of 
physical  trouble,  and  to  give  his  opinion  of 
her  condition  and  aliment,  and  to  charge 
and  receive  a  fee  and  compensation  there- 
for, whether  he  was  a  licensed  physician 
or  not.  Therefore.  If  you  find  that  the  de- 
fendant charged  the  fee  referred  to  in  evi- 
dence or  received  the  same,  for  an  exam- 
ination of  said  person,  then  your  verdict 
ahould  be  not  guilty."  Counsel  further  urged : 
"The  crime  for  which  defendant  was  ac- 
cused was  not  for  publicly  professing  to  be  a 
physician  and  Burgeon,  nor  that  he  held 
himself  out  as  such.  Such  acts  are  not 
prohibited  by  the  statute,  and  are  not  an 
Ingredient  of  any  of  the  acts  that  the  statute 
declares  shall  be  the  practice  of  medicine. 
It- is  true  that  the  indictment  did,  by  way 
of  recital,  allege  that  the  defendant  publicly 
professed  to  be  a  physician ;  but  that  is  a 
.gratuitous  all^atlon  that  added  nothing 
wbatevw  to  the  indictment"  The  chaise  of 
the  court,  considered  as  a  whole,  fairly 
presented  to  the  jury  the  determination  of 
tbe  fact  whether  or  not  the  defendant  prac- 
ticed medicine  at  the  time  and  place  men- 
tioned In  tbe  indictment  without  having  first 
obtained  a  license.  The  definition  of  prac- 
tlirfng  medicine  be  gave  in  accordance  with 
tbe  statiite,  tbns :  "Any  person  shall  be  re- 
■Carded  as  practicing  within  the  meaning  of 
tbls  set,  wbo  shall  append  tbe  letters 


D."  or  "M.  B."  to  his  or  her  name,  or  for 
a  fee  prescribe,  direct  or  recommend  for  tbe 
use  of  any  person  any  drug  or  medicine  or 
other  agency  for  the  treatment,  cure  or  re- 
lief of  any  wound,  fracture  or  bodily  Injury, 
Infirmity  or  desease ;  and  then  Is  a  provision 
that  this  shall  not  apply  to  d«itlstry." 

The  question  fairly  presented  to  this  court 
for  decision  Is,  then,  whether  the  statutory 
offense  consisted  merely  of  prescribing  drugs 
for  a  fee  or  of  practicing  medicine  without  a 
license.  The  act  is  a  beneficial  one,  and  is 
entitled  to  a  reascmable  construction.  Its  pur- 
pose was  not,  as  the  counsel  for  the  de- 
fendant Insists,  to  merely  make  prescribing 
for  a  fee  tbe  offense;  so  that  the  defendant 
could  have  practiced  medicine  generally, 
could  have  held  himself  out  to  the  world 
as  a  physician  and  surgeon,  could  have  ex- 
amined patients,  and  Inferoitially  could  have 
operated  upon  them  as  a  surgeon  for  pay, 
and  yet  would  not  have  been  guilty  of  a 
misdemeanor  within  tbe  meaning  of  the  act. 
On  the  contrary,  Its  plain  object  was  to 
prevent  the  public  wrong  of  practicing  medi- 
cine without  a  license.  The  act  was  not 
macted  for  the  benefit  of  any  profession 
or  of  any  school  or  theory  of  medicine. 
It  was  designed  to  secure  the  public  in  whole 
and  In  every  part  from  quacks,  humbugs, 
and  charlatans  masquerading  under  the 
venerable  and  honorable  titles  of  surgeons, 
physidans,  and  doctora.  and  to  protect  the 
public  In  a  Jut  reliance  upon  the  one  using 
these  titles  as  a  man  of  proper  education 
and  sufficiently  trained  In  the  sciences  in- 
volved. A  Just  enforcement  of  that  act  would 
tend  to  prevent  the  most  deplorable  swindling 
of  the  ignorant  poor,  who  can- least  afford 
to  pay  for  the  luxury  of  deception,  and  who 
are  tbe  most  likely  to  be  tbe  dupes  of  os- 
tensible practitioners,  whose  competency  has 
not  been  determined  by  bw,  and  whose  moral 
dflfldendes  are  evidenced  by  their  false  pre- 
teuses.  Its  terms  should  be  construed,  so 
far  as  reasonably  may  be,  so  as  to  tend 
to  eliminate  tbe  suffering  of  on  individual 
from  tbe  misuse  of  Inert  drugs  wbm  potent 
ones  are  needed,  and  of  powerful  agaicles 
productive  of  ill  where  proper  ones  might 
bring  relief  or  effect  a  cur^  so  as  to  avoid 
many  evils  of  malpractice,  and  so  as  to 
minimize  the  exposure  of  the  communlly  at 
large  to  tbe  spread  of  avoidable  pestilence. 
The  act  is  at  once  a  statute  of  frauds  and 
a  health  ordinance. 

In  consequoice  of  this  view,  the  conclusion 
follows  that  the  trial  court  properly  refused 
defendant's  requests  to  charge,  and  gave 
charges  which,  considered  as  a  whole,  ade- 
quately expressed  tbe  prc^w  construction  of 
tbe  law. 

Order  aflBrmed. 
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McOORD  T.  MINNBAPOLIB,  ST.  P.  A  8.  S. 

M.  RT.  CO. 
(Supreme  Court  of  Minnesota.  Dec.  29,  1905.) 

DAKAGES— PXBSONAL  IHJUBIES  —  BVIDEnCB  — 
TSBDICI. 

In  this,  an  action  to  recorer  for  personal 
Injuries  received  by  the  plaintlfF  In  a  collision 
between  two  railwaj  trtuns  of  the  defendant, 
had,  that  the  trial  court  did  not  err  in  sabniit- 
ting  to  the  jn^  the  anestion  of  the  permanencr 
of  the  plaintilTs  Injorles,  and  that  tlw  damages 
awarded  are  not  so  ezcesaiTe  as  to  JoatiCr  any 
interference  with  the  verdict. 
(SyUabna  by  the  Court.) 

Appeal  from  District  Oonr^  Bamsey  Coun- 
ty; OBcar  Hallam.  Jodge. 

Action  by  Frank  B.  McCord  against  the 
Minneapolis,  St.  Paul  ft  Sanlt  Ste.  Marie 
Railway  Company.  Verdict  for  plalntiCT. 
From  an  order  denying  ft  new  trial,  defend- 
ant appeals.  Afflnned. 

A.  H.  Bright  and  Mnnn  ft  Th^^n,  for  ap- 
pellant. H.  A.  I«iighran  and  John  D. 
O'Brien,  tot  respondent 

START,  C.  J.  The  plalntlfC,  a  railway 
mail  agent,  was  on  December  81,  1904,  In- 
jured by  a  collision  between  two  of  the  de- 
fendant's railway  trains,  whereby  the  mall 
car  In  which  the  plaintiff  was  riding  was 
derailed  and  demolished.  The  c<^lision  was 
caused  by  the  conceded  negligence  of  the 
defendant,  and  this  action  was  brought  to 
recover  the  damages  sustained  by  the  plain- 
tiff by  reason  of  such  negligence.  The  only 
Issue  on  the  trial  of  the  action  was  the 
amount  of  damages  the  plaintiff  was  en- 
titled to  recover.  The  Jury  assessed  the  dam- 
ages In  the  sum  of  $7,600,  and  the  defendant 
appealed  from  an  order  dmylng  its  motion 
for  a  new  trial. 

The  principal  question  raised  by  the  as- 
signments of  error  is  whether  the  trial  court 
erred  in  submitting  to  the  Jury  the  question 
of  the  permanency  of  the  plalntters  Injuries. 
A  conalderation  of  this  question  necessarily 
Includes  the  further  contention  of  the  defend- 
ant that  the  damages  are  excessive;  for,  If 
the  erldence  did  not  Justify  the  eubmlssloo  to 
the  Jury  of  the  question  of  the  permanency 
of  plalntifTs  Injuries,  It  would  follow  that 
the  damages  are  excessive.  According  to  the 
testimony  ot  the  plalctifTs  physicians  be 
was  suffering  from  traumatic  neurosis,  due 
to  the  injury  and  shock  be  received  in  the 
column  of  the  cars.  His  condition  at  the 
time  ot  the  trial  was  a  pitlfnl  om.  Tbere 
was  no  end«u»  In  the  case  to  indicate  tbat 
he  was  malingwing.  ITpon  the  question  of 
the  permanency  of  bis  thai  condition  three 
physicians  on  a  side  were  called. 

The  first  one  called  on  behalf  of  the  plain- 
tiff  testified  that:  "There  is  erery  reason 
to  beileve  that  the  man  will  not  be  the  man 
that  he  once  waa;  that.  If  yon  mean  recovery 
in  the  sense  of  being  what  he  was  before, 
I  dont  think  he  will.   If  yon  mean  by  not 


recovering  that  be  will  stay  In  the  ctnidltlon 
that  be  is  Just  at  this  time,  tbat  again  la  baifl 
to  sayr  although  It  Is  probable  that  he  will 
have  varying  conditions  that  are  associated 
with  after  disturbances  of  this  sort.  He 
will  probably  be  subject  to  varying  degrees 
of  Inability— of  disability,  rather.  I  don't 
expect  that  he  will  be  the  same  man  that  he 
was."  The  second  one  testified  that:  "A» 
compared  with  the  time  that  I  first  saw  him, 
he  has  changed  hie  color.  He  hasn't  the 
healthful  appearance  that  he  bad  in  January. 
He  Is  very  much  more  nervous.  He  bas 
developed  this  spasmodic  Jerk,  this  spaa- 
modlc  inspiratory  J^k  of  the  muscles  of  tiie 
chest  He  lacks  coK>rdlnation;  that  is,  all 
of  us  are  in  our  normal  state  of  health  able 
to  stand  upon  the  floor  with  our  eyes  closed. 
He  can't  do  It  •  •  •  I  don't  expect  Mr. 
McCord  to  remain  in  just  the  condition  he  is 
now,  right  now.  I  think  there  will  be  some 
changes,  and  th^re  may  be  some  better 
changes;  but  this  I  do  believe,  that  an  in- 
dividual like  Mr.  McCord,  who  bas  that 
peculiarly  constituted  nervous  system  which 
be  has,  and  has  received  this  character  of 
an  Injury,  with  the  ensuing  sickness  that 
he  has,  and  presents  such  a  condition  as 
he  Is  now  In,  that  there  Is  a  stigma  upon 
his  central  nervous  system  which  will  last 
him  all  his  life.  «  •  •  There  Is  a  pecu- 
liar loss  of  sensation,  a  lose  of  feeling  In 
different  par^  of  the  hod^f.  That  la  particu' 
larly  true.  That  Is  particularly  true  of  the 
pwtions  of  the  lower  extremities  above  the 
thigh  and  the  leg,  some  small  areas  on  the 
arm,  some  small  areas  over  the  lower  part  of 
the  abdomen.  That  Is  a  loss  of  sensation. 
It  is  paralysis  of  feeling;  bat  yon  stick  a 
pin  into  him  and  he  cau't  feel  It — uncon- 
scious of  it  Some  other  areas  near  by  It 
tbe  front  of  the  thlgb,  If  I  would  Mtk  a 
pin  In  there  he  would  feel  it  but  not  ou  top 
of  the  thlgb."  And  the  last  one  that:  "I 
think  the  probability  Is  that  the  man  will 
Improve  a  good  deal.  The  man's  peculiar 
makeup  is  such  that  I  think  he  la  more  likely 
to  have  peirmanent  results  taxBa  this  than 
the  average  man." 

The  first  physician  called  on  the  part  of 
the  defendant  was  tbe  doctor  wno  treated 
the  plaintiff  at  tbe  hospital.  He  testified: 
"Q.  At  tbe  time  when  Mr.  McCord  waa  dis- 
charged from  the  hospital,  what  waa  your 
opinion  as  to  hlfl  being  in  the  way  of  reoorw- 
Ittg?  A.  I  think  I  gave  him  about  80  days 
when  he  ought  to  hare  been  able  to  go  to 
work.  Q.  That  was  the  way  he  seemed  to 
yon  at  the  time  when  be  was  dlstiiarged? 
A.  Yes."  Tbe  second  one  testified  that:  "I 
examined  the  eensatton  of  tbe  legs,  and  Amnd 
that  he  could  not  feel  touches  or  pricks 
of  a  pin— on  the  rlaht  alde^  almost  as  high 
as  tbe  naval;  <m  tbe  left  side,  about  the 
level  of  the  groin.  At  isolated  Bpota  In  the 
legs  bdow  these  limits  be  could  feel  certitln 
touches  and  certain  pricks,  no^  however. 
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corregpondlng  to  the  nerre  area.  As  the  re- 
mit of  m7  examlnatkm  Z  condnded  that  be 
Tfts  mfferlDg  from  taygterla.  I  found  no 
evidence  of  organic  troable.  •  •  •  It 
Is  Tery  difficalt  to  set  a  time  limit  in  cases 
of  thla  sort,  because  there  are  so  many  other 
factors  that  enter  It  that  cannot  be  always 
controlled;  but  I  should  say  that  a  man 
Tould  make  a  reasonably  rapid  recovery. 
Borne  cases  recorer  Tery  quickly,  others 
drag  along  a  little  bit;  but  I  should  say 
within  six  months,  in  my  opinion,  under 
favorable  circumstances,  this  man  might  be 
entirely  well."  The  last  one  testified:  "Q. 
What  do  yon  say,  doctor,  would  accomit 
for  these  symptoms  that  yon  see  in  Mr  Uc- 
Cord?  Yon  say  they  are  not  organic  A. 
Well,  I  think,  In  the  first  place,  perhaps  a 
frlgbt  or  shock  during  the  accident  of  which 
he  bad  complained;  another,  he  might  have 
been  of  a  rather  nervous  or  emotional  disposi- 
tion; then  the  bringing  of  the  suit  adds  to 
the  mental  disturbance,  to  the  mental  anxi- 
ety, to  the  nervous  condition.  Can't  find 
anything  else.  Q.  What  would  be  your  opin- 
ion as  to  hte  future,  under  proper  conditions, 
and  the  litigation  over?  A.  I  think  he  will 
be  Just  aa  well  as  ever." 

There  was  other  evidence  on  each  side  In 
regard  to  the  nature  and  permanency  of  the 
plalntUTs  Injuries,  but  the  foregoing  quota- 
tions from  the  testimony  of  physicians  falr^ 
ly  Indicate  their  respective  opinions.  Upon 
a  consideration  of  the  whole  'evidence  we 
hold  that  It  Justffled  the  submission  of 
the  question  of  the  permanency  of  the 
<  plalntltrs  Injuries  to  the  Jury.  The  dama- 
gefl  awarded  seem  to  us  to  be  very 
liberal.  The  plaintiff,  however,  had  the 
ronstltntlonal  right  to  have  his  damages 
assessed  by  a  Jury,  and  we  cannot  Interfwe 
with  their  finding,  unless  it  appears  from 
the  record  that  It  was  the  result  of  passion 
and  prejudice  on  the  part  of  the  Jury.  The 
record  does  not  Justify  such  a  conclusion, 
and  we  hold  that  the  damages  are  not  ex- 
cessive within  the  meaning  of  the  rule  ap- 
plicable to  such  cases.  The  trial  court  did  not 
err  In  receiving  evidence  to  show  the  char- 
acter of  the  collision,  as  it  tended  to  show  an 
adequate  causa  for  the  ahotik  wbl{^  it  was 
claimed  he  received  as  e  nsalt  tlierei^ 
Order  affirmed. 

BBBG  T.  ST.  PAUL  CITY  RT.  CO. 
(Snpr«e  Govrt  of  MUuwsota.  Dea  29.  190S.) 

1.  CAEBIKBS— INJUBT  TO  PASSBNOIB— ASSAtnA 
BT  EMPLOYtS. 

An  action  to  recover  damages  for  an  assaalt 
allied  to  have  been  commlttect  upon  the  plain- 
tiff by  the  defendant's  emplor^a,  who  were  in 
charge  of  a  car  on  which  he  was  a  passenger. 
Held,  where  the  act  of  a  defendant,  which  is 
the  subject-matter  of  the  actiout  is  shown  to 
have  been  wanton,  or  malicious,  or  fraodulent, 
or  oppressive,  and  of  snch  a  character  as  to  in- 
dicate that  he  acted  with  a  reckless  disregard 
of  the  ri^ts  of  the  plaintiff,  the  jury  in  toelr 
discretion  may  award  to  the  plaiotiff,  in  ad- 
dition to  Us  compensatory  damages,  such  for- 


ther  reasonable  som  as  azMnpIaiy  damages  as 
they  may  deem  Just ;  but  the  plaintiff  Is  not  sn^ 
titled  to  such  dantagsa  as  a  matter  of  legal  right 
In  any  case. 

[Ed.  Kote. — ^For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  |  1842.] 

2.  Saub— ExEUFUBT  Daicaqeb. 

The  evidence  herein  does  not  dtow  a  case 
for  exemplary  damages. 

(Byllabvs  tv  Oie  Oonrt) 

Appeal  from  District  Court,  Ramsey  Ooon- 
ty;  Grler  M.  Oit,  Judge. 

Action  by  Robert  D.  Berg  against  the  St 
Paul  City  Railway  Company.  Verdict  for 
platntlft.  From  an  order  denyii^  a  new 
trial,  defendant  appeals.  Reversed. 

Htnm  A  Thygeaon,'  for  appellant  Albert 
Schaller  and  Otto  Kn^Tner,  for  respondent 

START,  a  J.  On  December  16.  1904.  the 
plaintiff  was  a  passenger  on  one  of  the  street 
cars  of  the  defendant  A  controversy  arose 
between  him  and  the  conductor  of  the  car 
as  to  whether  he  had  paid  bis  fare,  and  this 
action  was  brought  to  recover  damages  for 
an  alleged  assault  upon  the  plaintiff  by  the 
employee  of  the  defendant  as  a  result  of  such 
controversy.  A  trial  of  the  cause  resulted 
In  a  verdict  for  the  plaintiff  for  the  sum  of 
$550.  The  defendant  appealed  from  an  or- 
der denying  Its  motion  for  a  new  trial. 

It  Is  here  contended  on  behalf  of  the  de- 
fendant that  the  trial  court  erred  In  submit- 
ting the  question  of  exemplary  damages  to 
the  Jury,  for  the  reason  that  the  evidence 
was  not  BUffldent  to  establish  a  case  for  the 
allowance  of  exemplary  or  punitive  damages, 
because  "there  was  no  wantonness  or  will- 
fulness In  the  conduct  of  the  trainmen  which 
would  authorize  the  assessment  of  punitive 
damages."  and,  further,  that  the  Instructloo 
as  given  was  erroneous  In  any  event.  '  The 
trial  court  submitted  the  question  of  exem- 
plary damages  to  the  Jury  In  these  words : 
"In  the  event  that  you  should  find  that  the 
plaintiff  was  a  passenger  for  hire,  and,  not- 
withstanding that  bis  transportation  had 
been  paid  for  and  that  the  conductor  of  the 
car.  knowingly  understanding  the  fact  that 
be  had  paid  such  fare,  then  and  In  that  event 
committed  an  assault,  in  the  line  of  his  duty, 
upon  the  plaintiff,  the  company  In  that  event 
would  be  liable  for  punitive  or  exemplary 
damages,  for  all  those  damages  which  are  In 
addition  to  the  other  dapiages  which  follow- 
ed and  flowed  naturally  as  the  proximate  re- 
sult ;  but  It  Is  only  in  these  exceptional  cases 
where  It  appears  that  It  is  wantonly  and 
maliciously  done,"  Even  If  the  evidence 
warranted  the  submission  of  the  question 
to  Uie  Jury,  this  Instruction  was  technically 
Inaccurate ;  for  while  the  trial  judge  did  not 
say  to  the  Jury  that  If  they  found  the  facts 
as  stated  the  plaintiff  would  be  entitled  to 
exemplary  damages,  yet  he  did  say  that  the 
defendant  would  be  liable  for  such  damages, 
omitting  the  qualification,  "In  the  discretion 
of  the  Jury.**  Hbo  correct  rale  1b  that  wboe 
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tbe  defendann  act  which  la  tiie  B^1)]ec^ 
matter  of  tbe  actltm  la  shown  to  have  been 
wanton,  or  malldona.  at  fraudulent,  or  op* 
presfllTe,  and  of  audi  a  character  as  to  In- 
dicate that  he  acted  with  a  reckless  dls> 
regard  of  the  righta  of  tbe  plalntUt,  tbe  Jury 
la  their  discretion  may  award  to  tbe  plain- 
tiff, In  addition  to  bis  compensatny  dama- 
ges, such  further  reasonable  aom  as  exem- 
plary damages  as  tfaey  deem  Jnst;  bat  tbe 
plalntUf  is  not  oitlUed  to  such  damages  ae 
a  matter  of  legal  right  In  any  case.  I^d 
T.  Picket,  7  Minn.  184  (Oil.  12^,  82  Am. 
Dec.  78;  Gardner  t.  Hlnea,  47  Hlnn.  295. 
50  N.  W.  199;  1  Joyce  on  Damages,  |  11& 
Tbe  contention  of  the  plaintiff  ttiat  the 
attention  of  the  trf&l  court  should  bare  been 
called  to  the  fact  that  the  Instructloa  was 
too  broad,  hence  mlaleadlng,  we  do  not 
consider;  tor  we  are  of  the  opinion  ttiat 
tbe  flist  objection  to  the  instmcttoii  made 
by  the  dtfeodant  is  valid.  The  verdict 
of  the  Jury  establishes  the  fact  that  the 
plaintiff  bad  paid  hla  fare,  and  thwefore 
the  conductor  had  no  right  to  «]ect  blm  from 
the  car;  but  it  does  not  necessarily  follow 
from  this  that  the  conductor,  'knowingly 
understanding"  that  the  fare  bad  been  paid, 
wantonly  or  malidonsly  and  In  disregard 
of  the  plaintiff's  rigbts  attempted  to  eject 
him  .from  the  car.  His  conduct  must  be 
Judged  tbe  facts  as  he  understood  them 
at  the  time  the  controren^  arose.  He  may 
have  been  mistaken;  but  such  fact  alone 
Is  not  sutBdent  to  Justify  exemplary  dama- 
ges. Tbe  plalntUTs  own  testimony  Indicates 
quite  clearly  that  the  conductor  honestly 
belleTed  that  the  fare  had  not  been  paid 
and  that  It  waa  his  duty  to  eject  blm.  The 
plalntUTs  Tendon  of  the  affair  wu  this: 
"I  got  on  the  car.  as  nsoal,  at  Glbba  avenue 
and-  Langfcnd.  at  7  o'clock,  or  near  about, 
and  stood  oa  the  back  platform  smoking. 
It  was  a  warm  morning;  and  as  I  got  on 
tbe  conductor  cpmeiL  the  door  and  collect- 
ed my  fare.  Then  be  wait  up  to  the  front 
end  of  the  car  and  started  collecting  fares, 
and  came  back  and  handed  out  his  hand 
again  for  another  fara  I  Informed  blm 
that  I  had  paid  my  fare,  and  he  sdid  to 
the  contrary,  tiiat  I  hadn't;  and  waa  going 
to  put  me  off  the  car.  So  when  we  got  to 
Hamllne  avenue  he  stopped  the  car  and  was 


going  to  put  me  off.  I  refused  to  get  off, 
and  be  caugbt  me  around  the  neck  and  woe 
going  to  sbove  me  off  the  car,  through  tbe 
gates,  and  I  held  on  to  tbe  rail  there,  and 
he  kept  pushing,  and  I  struck  htm,  and  he 
rang  the  bell,  I  think,  and  the  motorman 
came  b'ack  to  the  platform,  and  grabbed  me 
around  tbe  neck,  and  was  going  to  pat  me 
And  Just  then  a  man  from  Inside  the 
car  spoke  up  In  my  defense."  On  bis  cross- 
examination  he  testified  as  follows:  "Q. 
You  say  you  'did  strike  the  condnctw?  A. 
I  did.  Q.  You  gave  htm  a  good  swipe,  too, 
didn't  you?  A.  Well,  I  was  being  poshed 
off  the  car.  Q.  Answer  that  gnestlon.  Did 
you  give  him  a  good  swipe?  A.  I  struck 
him  In  the  face.  Q.  So  that  be  bled  pro- 
fusely. A.  I  don't  know  how  hard  be  bled. 
Q.  Well,  be  bled,  didn't  be?  A.  I  think 
80.  Q.  Yon  saw  Uie  blood  run  down  from 
his  nose,  over  his  muatacbe,  and  down  his 
clothes.  A.  I  think  the  blood  mn  from  hia 
nose.  Q.  And  you  swiped  him  again,  dldot 
you?  A.  I  believe  I  hit  him  more  than 
once.  Q.  Yon  hit  blm  three  or  tour  times, 
didn't  you?  A.  I  mi^t  have."  He  also 
testified  that  be  told  the  conductor  be  had 
paid  his  fare  and  was  going  to  stay  on  tbe 
car  and  ride  down  town;  that  he  was 
roughly  handled  and  struck  by  the  motor- 
man  when  he  came  to  tbe  assistance  of  the 
conductor,  and  that  be  struck  the  motor- 
man;  that  further  hostilities  ceased  upon 
the  protest  of  the  passengers,  and  Ihe  plain- 
tiff stayed  on  tbe  car  and  rode  to  hla  des- 
tination. The  conductor  testified  that  tbe 
plaintiff  did  not  pay  bis  fare,  and  was  re- 
quested several  times  to  do  so,  and  told 
that  he  must  get  off  at  Hamllne  unless  he 
paid  his  fare;  that  he  refused  to  do  either, 
and  when  the  car  stopped  at  Hamllne  he 
took  the  plaintiff  by  the  arm  and  told  him 
be  must  paj^  or  get  off,  and  pushed  him 
towards  ttie  gates ;  then  tbe  plalntlfl  struck 
blm. 

We  are  of  the  opinion,  upon  the  plalntlfTs 
own  testimony,  accepting  It  as  true,  as  we 
must  for  tbe  purposes  of  this  appeal,  that 
a  case  was  not  made  for  the  Imposition  of 
punitive  damages.  It  follows  tliat  the  In- 
Btructlon^  of  the  trial  court  .was  prejudicial 
error,  for  which  a  new  trial  must  be  granted. 

Order  reversed,  and  new  trial  granted. 
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WHETSTONB  at  al.  v.  HILL. 

SAMB  T.  HOXT. 

(Supreme  Court  of  Iowa.  Dee.  IS,  190&) 

High  w  ATS— pRiscBifTiON. 

In  an  action  to  enioin  the  obatrnction  of  a 
highway,  it  appeared  that  the  alleged  highway 
extended  from  plaintiff's  farm,  which  waa  not 
otherwise  tonebed  hj  anr  highway.  It  had  been 
contlnuoafdr  open  and  in  uae  by  plaintiff  and 
her  grantors  and  by  other  persons  having  oc- 
casion to  pass  that  way  for  a  period  of  over  20 
years.  When  originally  opened  it  was  supposed 
to  be  entirely  on  the  land  of  a  certain  persMi, 
who  agreed  that  the  way  slioald  be  opened  on 
certain  conditions,  and  a  short  time  before  the 
commencement  of  the  action  it  was  found  by 
•urrey  that  the  way  was  only  partly  within  the 
land  of  sneh  ptfaon.  HeU,  that  not  only  plain- 
tiff, bat  the  piulk^  aognired  a  xlght  to  the  way. 

Appeal  from  District  Court,  Qothrle  Conn- 
ty ;  Edmund  Nichols,  Judge. 

Actions  In  equi^  to  enjoin  the  obetruc- 
tlon  of  a  highway.  Plaintiff  Is  the  owner 
of  a  farm  In  Ont&rle  county.  The  alleged 
highway  extends  from  the  northeast  comer 
of  sQch  farm  north  about  40  rods,  connecting 
with  a  main  east  and  west  highway.  The 
farm  of  plalntlfT  Is  not  otherwise  touched 
by  any  highway,  and  hence  the  way  in  ques- 
tion affords  the  only  means  of  egress  and  In- 
gress open  to  her.  The  lands  on  one  side  of 
the  way  are  owned  by  J.  W.  Hill,  and  those 
on  the  othw  side  by  B.  A.  Hoyt  Separate 
actions  were  commenced  by  plaintiff  against 
said  owners  to  enjoin  threatened  obstrnc- 
tlon.  and,  upon  being  reached  for  trial,  by 
agreement  the  same  were  tried  together, 
resulting  In  decrees  In  favor  of  plaintiff. 
The  defendant  In  each  case  appealed,  and  the 
appeals  have  been  submitted  together  in  tbfa 
court,  Affirmed. 

J.  D.  Brown,  for  appellants.  Weeks  * 
Hn^es,  for  ajqwUee. 

BISHOP,  J.  The  way  In  quetf  ion  is  about 
20  feet  in  width,  and  until  interrupted 
defendants  had  been  ctmtlnuoualy  open  and 
in  nse  by  plaintiff  and  bee  granton,  and  by 
other  persons  having  occasion  to  pass  that 
way,  for  a  period  of  over  20  years.  As 
-originally  laid*  It  was  supposed  to  be  entirely 
OD  the  land  of  defendant  Hoyt,  and  these 
were  the  circumstances ;  An  agreement  was 
made  between  the  grantor  of  Hoyt  and  the 
grantor  of  plaintiff  that  the  way  should  be 
opened  on  condition  that  a  fence  should  be 
maintained  by  the  latter  between  the  way 
and  the  lands  of  the  former.  A  willow 
hedge  was  agreed  upon  for  that  purpose,  and 
such  was  set  out ;  also  a  gate  was  put  in  at 
the  north  end,  where  the  way  joined  the  east 
and  west  highway.  Trouble  was  experienced 
from  the  gate  being  left  open,  allowing  cat- 
tle to  get  Into  the  fields,  and  about  1883  Hoyt, 
who  had  then  become  owner,  requested,  and 
there  waa  built  by  plaintiff's  grantor,  a  wire 
fence  close  to  the  willows,  and  this  it  seems 
was  Intended  to  serve  until  the  willows  be- 
came snfflclently  grown  to  answer  for  a  fence. 
106  N.W.— 18 


After  the  wire  fence  was  put  In,  ttie  gate  at 
the  north  end  was  abandoned,  and  from  that 
time  on  the  way  connected  the  east  and  west 
highway  on  the  north  with  the  open  country 
eaat  and  south  of  plaintiff'B  lands,  and  was 
open  to  the  public  and  in  general  use,  and 
this  was  known  to  both  Hoyt  and  Hill.  A 
short  time  before  the  commencement  of  these 
actions,  in  190S,  Uxxyt  and  Hill  procured  their 
lands  to  be  surveyed,  and  tUs  resulted  In 
finding  the  boundary  line  to  be  within  the 
limits  of  the  way  in  question.  They  then 
proceeded  to  fCnce  on  the  line,  and  of  ne- 
cessity this  resulted  in  obstructing  the  way. 
Hill  goes  no  farther  In  pleading  than  to  deiqr 
the  exlstmce  of  the  way.  Hoyt  admits  the 
agreement  for  the  way,  and  admits  the  use 
thereof.  He  attempts  to  Justify  his  obstruc- 
tion by  Claiming  that  plaintiff  has  not  at 
all  timea.  and  does  not  now,  maintain  a  prop- 
er fence  between  the  way  uid  the  main  body 
of  his  land. 

The  court  below  beld  that  under  the  ^r- 
cmnstancea  not  only  plaintiff,  but  the  public, 
had  acquired  a  rlgbt  to  the  use  of  the  way, 
and  In  tills  conclusion  we  agree.  Onstott  v. 
Hurray,  22  Iowa,  4S7 ;  Johnstm  v.  Board,  61 
Iowa,  87,  16  N.  W.  806;  Pagels  t.  Oaks,  64 
Iowa,  202,  19  N.  W.  905;  Henpsted  Huff- 
man, S4  Iowa,  S96.  51  N.  W.  IT.  The  court 
was  not  adced  to,  and  therefore  had  no  oc- 
caskm  to,  ascertain  what  rights.  If  any,  de- 
foidant  Hoyt  possess^  as  against  plaintiff 
in  respect  of  the  maintenance  of  a  Cmce: 
and  manlfeatly  we  may  not  give  that  ques- 
tion any  consideration. 

There  was  no  error,  and  the  several  de- 
crees will  stand  affirmed. 


TAYLOR  V.  HOME  SAVINGS  &  LOAN 
ASB'N. 

(Supreme  Court  of  Iowa.   Oct.  28,  1905.) 

Appeal — Bbiefs — Fobu — Coubt  Rttus. 

Where  the  brief  filed  by  appellant  does  not 
comply  with  Supreme  Court  rule  54,  and  he 
offers  no  excuse  for  its  failure  to  do  so,  the 
judgment  will  be  affirmed. 

[Ed.  Note. — For  cases  in  point  see  vol.  S. 
Cent  Dig.  Appeal  and  Error,  fS  3093-8090.] 

Appeal  from  District  Court,  Marion  Coun- 
ty;  J.  D.  Gamble,  Judge. 

Action  in  equity  for  the  cancellation  of  a 
note  and  mortgage.  Counterclaim  on  the 
note  and  mortgage.  There  was  a  decree  for 
the  defendant  The  plaintiff  appeals.  Af- 
firmed. 

Hays  &  Amos,  tor  appellant  Bally  & 
Stipp  and  Einkead  &  Mentxer,  for  aivellee. 

PER  CURIAM.  The  appellant's  aigument 
was  filed  on  the  2l8t  day  of  November,  1904. 
On  the  10th  day  of  January,  1905,  the  ap- 
pellee filed  a  motion  to  strike  the  appellant's 
argument,  because  not  prepared  Id  accord- 
ance with  rule  &4  of  this  court  No  resist- 
ance was  made  to  tiie  motion,  and  it  waa  or- 
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dmd  Babmtttea  with  tba  etM,  and  It  mmrt 
be  sostained.  Notwltbstuidtaig  the  explldt- 
neM  of  ttae  rale,  It  hu  been  abaolntelr  dis- 
regarded in  the  appellant 8  arsiuiMnt  There 
la  not  eren  a  aemblance  of  compliance  tilers 
with,  nor  la  any  excuse  offered  tot  not  doing 
aa  We  cannot  permit  audi  an  otter  disre- 
gard of  the  rule.  Winkler  t.  Hawkea  &  Ack* 
ler  (Iowa)  102  N.  W.  4ia  Tbe  motion  la 
therefere  anstalned,  and  the  caae  affirmed  tor 
want  of  an  argnmeot 
Affirmed. 


OII/TNEB  T.  CITY  COUNCIL  OF  CITY  OF 
ALBIA  et  al. 
(Snpreme  Conrt  of  Iowa.  Oct  28,  1005.) 

1.  HnmoiPAX   CoBPOBATiona  —  Additioiis  — 
Plats — Appbovax  bt  Couwcil. 

Code,  S  016,  provides  that  the  nlat  of  an 
addition  to  a  dty  shall  be  approTed  by  the 
council  as  a  condition  precedent  to  its  record, 
and  section  016  provides  that  all  plats  shall 
be  considered  by  the  council,  and,  if  the  plat 
confomiB  to  the  statute,  the  council  ahall  direct 
its  approval  Held  that  to  entitle  a  proprietor 
to  an  approval  of  his  plat,  It  is  only  necessary 
that  he  cnnply  with  the  statute,  and  tbe  cl^ 
conndl  can  consider  it  for  no  other  purpose. 

2.  Sake. 

Code,  i  Old,  provides  that  all  plats  of  addi- 
tlcms  to  any  city  shall  be  divided  b;  streets  In- 
to blocks,  with  alleys  separating  abutting  lots, 
and  that  soch  blocks,  streets,  and  alleys  shall 
conform,  as  nearly  as  practicable,  to  the  blocks 
and  width  of  the  streets  and  alleys  In  the  city. 
Section  014  provides  that  evei7  proprietor  of 
any  tract  of  ujid.  who  subdivides  tbe  same  in* 
to  three,  or  more  parts  for  tbe  purpose  of  lay- 
ing out  a  ci^  or  addition  thereto,  or  suburban 
park  or  suburban  lots,  shall  cause  a  plat  of 
such  subdivisions  to  be  made,  etc.  Held,  that 
it  is  not  necessary  that  there  should  l>e  a  dedi- 
cation of  alleys  urough  blocks  which  are  not 
snbdivided  into  lots. 

Appeal  from  District  Court  Monroe  Coun- 
ty;  M.  A.  Roberts,  Judge. 

The  plaintiff  presented  a  plat,  designated 
as  "Glltner's  Second  Addition  to  Albla,  Iowa," 
to  tbe  conncll  of  that  dty  fOr  approval.  This 
being  refused,  action  In  mandamus  was  In- 
stituted to  compel  soch  approral  and  certl- 
flcatlon  thereof  by  the  mayor  and  clerk. 
Tbe  petition  was  dismissed,  and  plaintiff  ap- 
peals. Beversed. 

N.  B.  Kendall  and  W.  E.  Glltner,  for  ap- 
pellant  I.  H.  Tomllnson,  for  appellees. 

LADD,  J.  Plaintiff  was  owner  of  a  tract 
of  land  in  the  city  of  Albla  at  Its  eastern 
boundary,  and  caused  it  to  be  surveyed  and 
platted  in  six  suburban  lots,  designated 
"blocks";  each  conforming  In  size  with  other 
blocks  of  the  city.  Between  and  on  the  sides 
of  these  lots  were  streets  corresponding  with 
others  of  the  city,  but  there  were  no  subdlvl- 
slona  into  ordinary  lots,  and  there  were  no 
alleys.  Save  in  these  respects,  it  Is  conceded 
that  the  plat  complied  with  tbe  requirements 
of  tbe  statute.  Upon  the  presciitatlun  to 
the  dty  council  for  approval  that  body  with- 
held the  aanie  until  "all^s  are  platted 


iSirough  said  hlocta  and  dedicated  to  tbe  pub- 
lic to  confwm  to  the  blo^,  Iota,  and  allev* 
of  the  aald  dty  of  AlUa."  Plaintiff  had  al- 
ready sold  three  blocks,  and  each  of  two 
pnrdiasers  waa  residing  np<m  and  occiQ9iiV 
the  entire  block,  while  two  others  resided  up- 
on and  occupied  one-half  block  eedL  These 
facta  were  stipulated,  and  also  that  **thc 
right  of  the  writ  of  mandamus  to  be  Issued 
as  prayed  for  by  plaintiff  is  conceded  by 
defendant,  i^wrlded  plalntUt  has  compiled 
with  all  tbe  requlrunoits  of  the  law  relative 
to  said  plat  on  hto  part;  and  this  eauae  la 
sobmlttad  to  the  court  <m  ttie  alngle  proposi- 
tion, to  wit:  Haa  the  said  oonndl  the  right 
to  refuse  and  withhold  its  approral  of  aald 
plat  ftff  tbB  sole  reason  that  one  aDey  16% 
feet  in  width  and  extending  from  tlie  east  to 
the  west  side  or  one  alley  10%  feet  In  widtb 
and  extending  from  the  north  to  tbe  south 
side  of  each  and  every  block  and  located  in 
the  center  thweof,  Is  not  surveyed,  platt8d» 
and  dedicated  to  the  public  therein?" 

The  only  question  raised,  then.  Is  whetibw 
the  coundl  had  the  tigbt  to  Insist  upon  the 
dedication  of  an  alley  through  each  block  as 
a  condition  precedent  to  Its  approval  of  the 
plat,  which  was  essential  to  tbe  recording 
tbweof.  Sectl<m  016  «f  tbe  Code.  But  to 
entltie  the  im)prietor  to  such  approval,  it  Is 
only  necessary  that  sncb  plat  comply  with 
the  proTlBkHu  ct  the  statutes.  The  dly  coun- 
cil can  craislder  It  for  no  purpose  otb«  than 
to  determine  whether  It  Is  In  conformity 
therewith.  This  appears  from  the  last  part 
of  section  016  of  tbe  Code:  "All  plate  of 
sucb  additions  or  subdivisions,  except  subdivi- 
sions of  less  than  one  block,  before  being 
recorded,  shall  be  filed  with  the  derk  of  sucb 
dty  or  town,  and  when  so  filed  the  council, 
within  a  reasonable  time,  shall  consider  the 
same,  and.  If  It  Is  found  that  snch  plat  con- 
forms to  the  provisions  hereof,  the  council 
shall  direct  The  mayor  and  clerk  to  cerUfy  Its 
resolution  of  approval,  wblcb  shall  be  affixed 
to  the  said  plat  before  it  shall  be  received 
for  record  by  the  county  recorder."  The 
matter  of  the  acceptance  of  the  streete  and 
alleys  by  tbe  dty  Is  not  Involved  In  this 
resolution.  Another  section  of  the  Code  pro- 
vides that  to  accomplish  this  tbe  dedication 
"shall  be  accepted  and  confirmed  by  an  ordi- 
nance or  resolution  spedally  passed  for  that 
purpose."  Section  "^l.  Code.  We  have,  then, 
the  one  question  submitted  for  determination: 
Did  tbe  plat  presented  to  the  council  for  Ito 
approval  conform  to  the  statutory  require- 
ments of  the  Code?  Every  original  propri- 
etor of  any  tract  or  parcel  of  land,  who  has 
subdivided,  or  shall  hereafter  subdivide^  the 
same  into  three  or  more  parts,  tor  tbe  pur- 
pose of  laying  out  a  town  or  dty,  or  addition 
thereto,  or  part  thereof,  or  suburban  lots, 
shall  cause  a  plat  of  such  subdivisions,  with 
references  to  known  or  permanent  monu- 
ments, to  be  made,  givli^r  the  bearing  and 
distance  from  some  corner  of  a  lot  or  block 
In  aald  town  or  dty  to  some  cmnv  of  the 
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congreaslonal  dlrlslon  of  wblch  said  town, 
dty,  or  addition  Is  a  part,  which  shall  ao 
corately  descrlhe  all  the  rabdlTlsloDB  thereof, 
numbering  the  eame  by  pn^resslTe  numbers, 
glTlng  their  dlmensloDS  by  length  and 
breadth,  and  the  breadth  and  courses  of  all 
the  streets  and  alleys  established  thweln. 
Description  of  lots  or  parcels  of  land  In  micHk 
flobdlTlslons  according  to  the  number  and 
des^mitlon  thereof  on  said  plat  In  convey- 
ances or  for  the  purposes  of  taxation  shall  be 
ralid. 

It  will  be  obserred  that  the  owner  In  a 
situation  like  that  of  plaintiff  Is  required  to 
plat,  imt  the  dimensions  of  the  subdivisions 
nro  not  Indicated,  and  the  right  to  divide  into 
suburban  lots  Is  expr^^Iy  recognized.  The 
fore  part  of  section  016  reads:  "AH  plats  of 
additions  to  any  city  or  town,  or  snbdtvlslona 
of  any  part  <x  parcels  of  land  lying  within  or 
adjacoit  to  any  city  or  town,  shall  be  divided 
by  streets  into  blocks,  with  alleys  separating 
abutting  lots,  and  such  blocks,  streets  and 
alleys  shall  conform  as  nearly  as  may  to  the 
size  of  blocks  and  the  width  of  streets  and 
alleys  In  such  dty  or  town,  and  such  streets 
and  all^  shall  be  extensions  of  the  existing 
^Btem  <ft  streets  and  alleys  thereof."  This 
does  not  exact  the  dedication  of  all^  through 
blocks  which  are  not  subdivided.  Only  those 
"separating  abutting  lots"  are  contemplated, 
and  "snob  alleys"  are  to  conform  to  others  in 
the  dty.  Had  the  blocks  been  divided  Into 
loto,  the  dedication  of  alleys  might  have 
been  Insisted  upon,  but  tiiis  was  not  done,  and 
the  divlston  Into  parcels  smaller  than  blocks 
is  nowtwre  required.  This  constmction  of 
the  statute  harmonizes  with  section  922  au- 
thorizing the  auditor  to  plat  upon  failure  of 
the  owner  so  to  do  upon  demand.  We  think 
the  plat  conformed  to  the  requirements  of 
law,  and  the  council  should  have  approved  It. 

Reversed.  > 


BRADEN  T.  RANDLBS. 

(Bnpreme  Court  of  Iowa.  Oct  28,  1905.) 

BBOsEBS—OoifTBACTS— Division— Action  fob 
Sbbvicks— iNSTBUcrrions. 
Plaintiff,  a  broker,  agreed  to  sell  defendant's 
house,  and  receive  as  commiBaion  all  over  $2,000 
be  could  obtain  therefor.  He  found  a  purchaser 
for  $2,100,  but  represented  to  defendant  that  the 
purchaser  would  not  pay  more  than  $2,000,  and 
procured  her  to  agree  to  pay  him  $20  to  dose 
the  deal ;  bnt  she  repudiated  the  contract,  and 
sold  the  property  herself  to  the  purchaser  found 
by  Plaintilf  for  $2,000.  Held,  that  the  making 
of  the  subsequent  agreement  was  equivalent  to 
the  execution  of  a  new  contract,  which  was  In- 
divisible, and,  plaintiff  having  sued  thereon  as 
an  entire  contract,  It  was  error  to  charge  that 
plalntUTs  firand,  even  if  established,  would  only 
deprive  Um  of  the  rl^t  to  recover  the  addition- 
al cranpensaUon  of  $20. 

Appeal  from  District  Court,  Monroe  Oonnty: 
C.  W.  Vermillion,  Judge. 

Action  at  law  to  recover  commissions  for 
soTlces  rendwed  In  procuring  a  purchaser 
for  defendant's  real  eetatew  Trial  to  a  Jury* 


verdict  and  judgment  for  plaintiff  and  de- 
fendant appeals.  Heversed. 

Ultidiell,  Tomllnson  ft  Price,  tot  appellant 
D.  W.  Bates  and  John  T.  OlariESon,  for  ap- 
pellee. 

DEEMER,  J.  Defendant  was  the  owner  of 
a  house  and  lot  In  the  city  of  Albla.  Plaintiff 
is  a  real  estate  broker  in  said  city,  and  as 
such  was  employed  by  defendant  to  find  a 
purchaser  for  and  sell  the  said  property. 
The  original  agreement  was  that  plaintiff 
was  to  have  as  and  for  his  commission  all 
over  the  sum  of  $2,000  that  he  could  obtain 
for  the  property.  Thereafter  it  was  agreed, 
and  indorsed  upon  the  original  contract, 
which  was  In  writing,  that  plaintiff  should 
have  "the  further  snm  of  $20  as  compensa- 
tion for  bis  services."  On  the  day  that  this 
addition  to  the  contract  was  made  plaintiff 
entered  Into  a  contract  with  one  Barger  for 
the  sale  of  the  house  and  lot  Defendant 
claims  that  she  repudiated  this  contract  for 
various  reasons;  and  that  she  thereafter  sold 
the  property  to  Barger  on  her  own  motion 
for  the  snm  of  $2,000.  This  action  is  to  re- 
cover the  commission  called  for  In  the  con- 
tract as  modified  by  the  parties  on  the  theory 
that  plaintiff  found  a  purchaser  as  agreed,  or 
that  in  any  event  be  found  the  purchaser  to 
whom  the  defendant  sold  the  land.  The  pe- 
tition is  In  one  count  and  it  asks  Judgment 
for  the  sum  of  $120,  it  being  charged  that 
plaintiff  sold  the  land  to  Barger  for  the  sum 
of  $2,100.  Defendant  denied  that  plaintiff 
found  a  purchaser  for  the  property  according 
to  the  terms  specified  in  his  contract  She 
also  alleged  fraud  In  procuring  her  signa- 
ture to  that  part  of  her  contract  with  plain- 
tiff providing  for  the  extra  compensation  of 
$20,  and  fraud  and  concealment  on  the  part 
of  plaintiff  in  making  the  sale  to  Barger. 
She  claims  that  on  account  of  these  matters 
she  repudiated  the  contract  made  by  plaintiff 
with  Barger;  and  thereafter  made  a  new 
and  Independent  one  with  him,  with  which 
plaintiff  had  no  connection. 

The  plea  of  fraud  la  based  upon  the  follow- 
ing state  of  facts,  which  the  -evidence  tended 
to  establish.  By  the  terms  of  the  original 
contract  with  plaintiff  he  was  to  have  as 
compensation  for  bis  services  all  that  he 
could  obtain  in  excess  of  $2,000.  The  prop- 
erty was  to  be  sold  on  or  before  March  1, 
1904,  and  the  purchase  price  was  to  be  paid 
in  cash  or  the  equivalent  Before  the  agree- 
ment to  allow  $20  as  furtber  compensation 
was  entered  Into,  plaintiff  had  found  the 
purchaser  (Barger)  who  was  willing  to  pay 
$2,100  for  the  property;  bnt  this  fact  he 
(plaintiff)  concealed  from  defendant  and.  In- 
stead of  disclosing  the  offer,  he  represented 
and  stated  to  defendant  that  Barger  would 
not  pay  more  than  $2,000  for  the  boose  and 
lot  end  that  If  he  closed  the  deal  with  him 
he  should  have  some  compensation,  and  that, 
if  she  (defendant)  would  pay  him  the  sum  of 
$20^  be  would  go  ahead  and  close  the  den  I. 
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Relying  on  these  statements,  defendant  en- 
tered Into  the  agreement  for  further  com- 
pensation, and  made  the  addition  to  the  con- 
tract already  noted.  B7  the  terms  of  the 
contract  made  between  plaintiff  and  Barser, 
be  (Barger)  was  to  pay  but  11.100  in  cash,  and 
the  balance  was  to  be  represented  by  a  note 
dae  In  two  years,  secured  by  first  mortgage 
upon  the  property;  Barger  having  the  option 
to  make  "any  nmnber  of  9100  payments  at 
the  end  of  the  first  year.**  "Hb  was  also  to 
have  the  <^tlon  of  paying  the  91,000  in  cash 
if  he  BO  desired.  This  may  be  said  to  be 
no  material  departure  from  the  terms  of  his 
(plalntllTB)  authority.  But  by  the  terms  of 
plaintiff's  agreement  with  Barger  defendant 
was  to  assign  all  unexpired  flre  insurance  to 
Barger,  and  was  to  give  possesi^on  on  or  be- 
fore May  1,  1901.  This  was  not  authorized 
defendant  The  a^creement  waa  to  be  om- 
smnmated  by  the  execution  of  deeds,  mort- 
gages, eta,  on  or  before  March  1, 1904.  When 
defendant  leacned  of  the  terms  of  tills  agree- 
ment 1^  rqmdiated  it,  and  refused  to  be 
bound  thereby,  although  the  evidence  shows 
that  some  time  thereafter,  and  aftor  the  Ist 
day  of  March,  1904,  defendant  sold  the  prop- 
er^ to  Barger  for  the  sum  of  92,000  In  caab. 
Plaintiff  denied  the  alleged  fraud,  and  plead- 
ed ratUcatlon  by  defoidant  of  his  contract 
with  Barger.  The  case  was  submitted  to  a 
Jury  on  these  issues,  which  returned  a  ver- 
dict for  plaintiff  In  the  sum  of  9100.  For  a 
reversal  of  the  Judgment  entered  thereon,  de- 
fendant argues  several  propositions  of  law 
uid  fact,  and  to  such  as  are  material  and 
controlling  we  shall  now  give  attention. 

Vint,  it  Is  insisted  that  under  the  evi- 
dence plaintiff  Is  not  entitled  to  recover,  for 
the  reason  that  he  did  not  find  a  purchaser 
ready,  willing,  and  able  to  take  the  property 
at  the  price  and  on  the  terms  stated  in  the 
contract  of  agency.  Next,  It  Is  contended 
that  plaintiff  was  guilty  of  such  fraud,  con- 
cealment and  bad  faith  toward  his  principal 
as  to  forfeit  all  right  to  compensation.  The 
trial  court  submitted  the  case  on  the  theory 
that  the  contract  between  plaintiff  and  Barger 
was  not  in  accord  with  the  terms  of  contract 
between  plaintiff  and  defendant,  and  that  be- 
fore plaintiff  could  recover  he  must  show 
that  defendant  ratified  the  contract  of  sale, 
or  that  aftw  full  knowledge  of  its  terms  and 
conditions  defendant  failed  to  repudiate  U 
seasonably,  but  accepted  and  retained  for 
more  than  a  reasonable  time  the  benefits  or 
some  of  them  growing  out  of  the  transaction. 
This  theory  Is  admittedly  correct  In  so  far 
as  it  embodies  an  abstract  proposition  of  law, 
but  concretely  it  Is  said  to  be  erroneous,  for 
the  reason  that  there  Is  no  evidence  In  the 
case  to  support  It  On  acgonnt  of  the  final 
dbqposltlon  made  of  the  case  we  shall  not 
determine  this  auestlon. 

2.  On  the  fraud  issue  the  court  instructed, 
in  effect  that  the  contract  waa  a  divisible 
one,  and  tbat  plaintiff's  fraud,  even  if  es- 
uhllshed  as  alleged,  would  only  deprive  him 
of  the  right  to  recovra*  the  additional  compen- 


sation of  920.  This,  as  we  think,  was  clearly 
erroneous.  Plaintiff  sued  upon  the  contract 
as  an  entire  and  Indivisible  one,  and  that  it 
waa  such  Is  too  clear  for  argument  Plain- 
tiff was  to  do  but  a  single  act  to  wit  sen  the 
defendant's  pnjfextf  for  the  price  and  upon 
the  terms  named  In  his  contract  of  appoint- 
ment For  this  be  was  to  receive  920  and 
all  over  the  sum  of  92,000  that  he  could  get 
therefdr.  The  taxA  that  the  agreement  to 
pay  the  920  was  atared  into  after  the  anAgl- 
nal  contract  was  made  la  of  no  significance. 
For  all  practical  purposes  the  contract  should 
be  treated  aa  having  been  entered  Into  In  the 
form  In  which  It  now  appears,  and  a>  of  the 
date  of  the  last  addition  thereto.  The  mak- 
ing of  thte  last  ag|^ement  and  tiie  Indorse- 
ment tiiereof  on  the  contract  waa  the  equiva- 
lent In  law  to  the  execution  of  a  new  agree- 
ment at  that  time,  the  condderation  of  which 
was  the  mutual  agre^ents  of  the  parties-, 
that  Is  to  say,  plaintiff  was  to  sell  the  pn^ 
erty  on  tlie  terms  qwcdfied.  and  was  to  re- 
ceive as  his  ounpensation  the  sum  of  920  and 
whatever  amount  he  was  able  to  get  in  ex- 
cess of  92,000.  The  contract  was  not  divisi- 
ble. It  is  founded  upon  a  consideration  de- 
pendent upon  the  entire  performance  of  an 
act  to  wit  the  sale  of  defendant's  property, 
and  tiie  law  will  not  separate  that  which  In 
Its  nature  Is  liweparable.  Wootcm  v.  Walters, 
110  N.  a  251, 14  8.  E.  734,  786;  State  v.  Jones, 
21  Nev.  610,  M  Pac.  450.  Moreover,  all  par- 
ties treated  the  contract  as  an  entire  raie,  and 
plaintiff  Is  suing  upon  it  as  such.  If,  then, 
the  Jury  found  that  it  was  obtaliKd  by  fraud, 
plaintiff  was  not  entitled  to  recover  any  com- 
pensation thereundw.  An  agent  owes  bis 
principal  the  utmost  good  faith,  and  If  he 
fraudulently  and  falsely  misrepresents  the 
situation,  tor  the  purpose  <tf  Increasing  his 
compensation  and  securing  a  more  advanta- 
geous contract  tar  himself,  he  cannot  recover 
anything  thereon.  Dorr  v.  Camden  (W.  Ya.) 
46  S.  E.  1014.  65  L.  R  A.  848;  Pratt  v.  Pat- 
terson (Pa.)  3  Atl.  S5S;  Toung  v.  Hughes,  32 
N.  J.  Eq.  372.  Indeed,  It  is  quite  generally 
held  that  a  sc^taration  of  tiie  good  consldora- 
tlon  from  tliat  whidi  la  111^1  will  be  a^ 
tempted  only  In  those  cases  wliere  the  partr 
seeking  to  entbrce  the  contract  Is  not  the 
wrong  doer,  or  where  denial  of  the  relief 
asked  would  bmeflt  the  gull^  party  at  the 
expense  of  the  Innocoit  Saratoga  Bank  v. 
King.  44  N.  Y.  87;  Woodruff  v.  Wentworth, 
133  Mass.  300;  Perkins  v.  Cummlngs,  2  Gray, 
258.  The  maxim,  "Ex  solo  male  ncm  oritur 
actio,"  applies  to  aucb  cases  as  tbls.  Feam- 
ley  V.  MalnvUIe  (Oolo.)  SO  Pac  78.  As  tbe 
contract  was  entire  and  indivisible,  plalntUTs 
fraud,  if  eaUbllshed.  wlU  defeat  his  claim 
to  any  compensation,  and  the  Jury  should 
have  been  so  instructed. 

Appellee's  motion  to  strike  appellant's  re- 
ply is  overruled.  This  reply  Is  respontive  to 
appellee's  argument  and  Introducea  nothing 
afllrmatively  new. 

For  tbe  error  pointed  out  the  Judgment 
must  be,  and  it  is,  reversed. 

Digitized  by  VjOOg IC 


Iowa) 


NJBAL  T  OHIOAGO,  B.  I.  ft  P.  B.  Ca 


197 


BUtliABD  T.  HOPKINS. 
(Supreme  Court  of  Iowa.  Oct.  2T,  1905.) 

1.  Covenants— Title— Tbade  Fixtubes. 

Where,  at  the  time  a  bailding  was  convey* 
ed  by  warraoty  deed,  a  room  tbereio  leased  for 
&  drug  store  contained  coanters,  shelTins,  etc., 
placed  there  by  the  tenant  and  salted  and  fitted 
to  the  proniaes,  they  being  fixtures  pernument 
in  character,  the  vendee,  who  was  Ignorant  of 
the  true  ownership  of  the  fixtures,  could  recover 
on  the  warranty. 

[Eld.  Note. — For  cases  in  point,  see  toL  14, 
Cent.  Dig.  Covenants,  {  144.] 

2.  Appeal  — Findings  bt  Coubt  —  Conolu- 

8IVBNB8B. 

Under  Code,  S  8654,  proTidine  that  findings 
of  fact  b;  tbe  court  shall  have  the  effect  of  a 
special  verdict,  they  are  conclusive  on  the  Su- 
preme Court,  when  supported  by  the  evidence. 

[Ed.  Note, — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error.      3955,  8979.] 

8.  FiXTVBES— Yendob  ahd  Vendee. 

Things  Dersonal  In  their  nature,  but  fitted 
and  prepared  to  be  used  with  real  estate  and 
essential  to  Its  beneficial  enjoyment,  being  on 
the  land,  and  especially  if  attached  thereto  in 
some  pennanent  way  at  the  time  of  its  convey- 
ance by  deed,  pass  with  the  real^. 

[Ed.  Note. — For  cases  in  point,  see  voL  2S, 
Cent.  Dig.  Fixtures,  H  47-5&] 

Appeal  from  District  Court,  Uoiffli  County ; 
H.  M.  Towner,  Judge. 

Action  for  damages  based  upon  a  breach 
as  alleged  of  the  covenants  of  warranty  in  a 
deed  conveying  real  estate.  Trial  was  had  to 
tbe  court  without  a  Jury,  resulting  in  a  Judg- 
ment for  plaintiff,  and  the  defendant  appeals. 
Affirmed. 

Soilivans  &  Fry,  for  appellant  Maxwdl 
A  Maxwell  and  P.  C.  Winter,  for  appellee. 

BISHOP,  J.  The  real  estate  in  question 
consists  of  a  business .  building,  and  ttie 
ground  upon  which  situate.  In  tbe  city 
Creston.  The  same  was  purchased  by  plain- 
tiff of  defendant  in  April,  1908,  and  the  pur- 
chase  price  fully  paid.  The  conveyance  was 
by  warranty  deed  in  the  ordinary  form  used 
In  this  state,  and  contained  no  words  of  reser- 
vation.  It  appears  that  one  of  the  store- 
rooms In  tbe  building  was  at  the  time  In  tbe 
occupancy  of  one  Leacb  as  a  drug  store,  and 
In  said  room  was  shelving,  cases,  counters, 
racks,  drawers,  and  other  like  property  in- 
cident to  the  equipment  of  a  room  for  use 
as  a  drag  store.  It  is  conceded  In  respect  of 
these  tbat  tbe  ownership  was  in  said  Leach, 
tbe  same  having  been  put  into  the  room  by 
him  for  his  convenience,  and  subject  to  re- 
moval upon  the  termination  of  his  tenancy. 
This  controversy  has  relation  alone  to  tbe 
matter  of  such  fixtures.  The  contention  of 
plaintil^  iB  that  the  fixtures  were  permanent 
in  cliaracter,  forming  part  of  the  building  and 
appurtenances,  and  such  as.  In  tbe  absence  of 
anytblng  appearing  to  the  contrary,  would 
pass  with  a  conveyance  of  the  fee.  Be  al- 
legea  tbat  he  bad  no  knowledge  re^>ectlng 
tbe  ownerablp  of  Leach.  Appellee  contends, 
on  tbe  otber  hand,  that  the  prt^rty  was 


trade  fixtures  and  wholly  poBonal  In  charac- 
ter, and  tbat  the  same  did  not  In  any  event 
paBB  with  the  conveyance  of  tbe  fee. 

Tbe  evidence  malceB  It  clou:  that  plaintiff 
has  no  actual  knowledge  of  the  ownership 
rigbtB  of  Leacb.  In  req>ect  of  the  nature 
and  character  of  tbe  flxtores,  and  In  addition 
to  evidence  of  witnesses  present  i^n  Qie 
trial.  It  waa  agreed  in  open  court  that  each 
of  the  parties  should  select  a  carpenter  who 
sbonld  accompany  tbe  trial  Judge  to  the  prem- 
Ises  and  assist  In  a  personal  Inspection  of  the 
property,  and  that  tbe  court  after  such  In- 
q^ection  might  take  the  condltl<mB  dlaciosed 
thereby  Into  account  In  reaching  a  conclution 
as  to  the  facts  with  reference  to  tbe  charac- 
ter, permaneicy.  etc.,  of  tbe  property.  In 
ordering  Judgment,  the  court  made  a  finding 
as  follows:  "That  the  fixtures  In  question 
are  of  a  permanent  diaracter,  exactly  fitted 
and  suited  to  the  room  In  wblcb  tb^  are  lo- 
cated, and  are  ot  sucb  nature,  appearance, 
and  conatructitm  that  a  person  In  «lTllm^tt^^lg 
tbe  real^,  witbout  any  notice  to  the  cmitraiy, 
would  believe  and  conclude  tbat  tb^  eoa- 
Btltuted  a  part  of  the  building,  and  that  said 
fixtures  are  of  such  a  diaraeter  as  they  as 
a  matter  of  law  -would  pass  aa  a  part  »f  tbe 
realty  to  a  purchaser  of  tbe  building  in  which 
tbe  same  are  situated  who  purchased  tbe 
property  witbout  knowledge  or  notice  of  the 
rights  of  tbe  tenants  thereto." 

As  between  Hopkins  and  Leadi,  it  must 
be  admitted  that  title  to  the  fiztares  never 
vested  in  tbe  former.  As  between  vendor  and 
vendee,  it  Is  the  general  rule  tbat  things  pa- 
sonal  In  tbelr  nature,  but  fitted  and  prepared 
to  be  used  with  real  estote,  and  easentlal 
to  its  bCTefldal  enjoymoit,  being  m  tibe  land, 
and  especially  if  attached  tbereto  In  some 
permanent  way  at  tbe  time  of  Its  conveyance 
by  deed,  pass  with  the  realty.  Wllgus  t.  Get- 
tlngs,  21  Iowa,  177;  Stfllman  v.  Flmniken, 
58  Iowa,  400, 10  N.  W.  842,  43  Am.  Rep.  120; 
Rldgeway  Stove  Co.  v.  Way,  141  Mass.  597, 
6  N.  B.  714;  Overman  v.  Sasser  (N.  0.)  12 
S.  B.  64,  10  L.  R.  A.  722,  and  note. 

We  need  not  add  more  ihiai  that  tbe  find- 
ing of  facts  BB  made  by  the  court  below 
is  abundantly  supported  by  the  evidence. 
Accordingly,  we  are  concluded  thereby.  Code, 
i  8654;  Clark  v.  Reynolds,  46  Iowa.  674. 

There  Is  no  error  in  the  Judgmeat,  and  it 
is  affirmed. 


NBAL  V.  CHICAGO,  R  I.  &  P.  RY.  CO. 
(Supreme  Court  of  Iowa.  Oct  24,  190f(.) 
1.  Evidence  — CiEcuiiSTANTiAL  Bvidencb  — 

SUFFICIENCT. 

A  theory  cannot  be  said  to  be  established 
by  circumBtantlal  evidence,  even  fn  a  cMl  ac- 
tion, nnlesa  the  facts  relied  upon  are  of  such 
nature  and  so  related  to  each  other  that  it  Is  the 
only  conclusion  that  can  fairly  or  reasonably 
be  drawn  from  them. 

[Ed.  Note.— For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Evidence,  I  2436.] 
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2.  Mabib  A31D  8«BTAiiT— Iirjum  —  BVI' 
Diiica — SunriuuifCT. 

In  an  action  tar  the  death  o(  a  nritdunan, 
evidence  h«ld  Insnffident  to  show  that  the  ao 
ddent  resulted  from  deceased's  foot  being  caught 
by  reason  of  defective  blocking  between  rails. 
S-  EviMKCB — Weight  and  Sutficiehct. 

The  jury  are  not  permitted  to  find  material 
facts  without  evidnice.  or  on  mere  conjectures 
as  to  the  truth  of  one  of  two  or  mote  egnalty 

firobable  or  possible  theories  havlnf  different 
egal  results. 

Appeal  from  District  Court,  Scott  Conntr; 
James  W.  Bollinger,  Judge. 

Action  to  recover  damages  for  the  death 
of  plaintiff's  Intestate  alleged  to  hftTe  re- 
sulted from  Injuries  received  by  him  while 
In  defendant's  employ  as  switch  tender,  and 
to  have  been  due  to  defendant's  negligence. 
Verdict  and  Judgment  for  plahitifr.  D^end- 
ant  appeals.  Reversed. 

Carroll  Wright  and  Cook  A  Dodge,  for  ap- 
pellant   Neal  &  Neal,  for  appellee. 

McGIiAIN,  J.  The  appellant's  contention 
Is  that  the  trial  court  erred  In  overruling  a 
motion  to  direct  a  verdict  In  its  favor  and 
In  submitting  to  the  Jury  the  question  wheth- 
er the  deceased  was  Injured  by  reason  of 
defendant* e  negligence,  assuming  that  there 
was  evidence  tending  to  show  negligence  on 
the  part  of  defendant  In  having  defective 
blocking  between  the  rails  at  the  switch 
where  deceased  was  Injured;  and  the  sole 
question  argued  Is  as  to  whether  there  Is 
sufficient  evidence  to  support  a  verdict  for 
the  plaintiff.  Just  prior  to  receiving  the 
Injury  of  which  he  died  deceased,  as  employ^ 
of  the  defendant  in  the  yards  at  Rock  Is- 
land, where  he  was  regularly  employed  as 
night  switch  tender,  threw  a  switch  for 
the  purpose  of  having  cars  which  were  to 
be  kicked  westward  pass  from  the  track 
on  which  the  train  was  standing  to  a  paral- 
lel track,  while  the  other  cars  were  to  be 
pushed  westward  upon  the  track  on  which  the 
train  was  being  operated.  The  switch  which 
the  deceased  had  Just  turned  was  about  100 
feet  east  of  an  overhead  viaduct,  and  the  | 
evidence  tends  to  show  that  in  the  switch-  [ 
ing  operation,  in  which  deceased  was  at  the 
time  engaged,  It  would  be  necessary  for  him 
to  pass  westward  from  the  switch  he  had 
Just  thrown  to  another  switch  west  at  the 
viaduct,  and  that  he  might  have  gone  from 
the  first  switch,  which  was  at  the  south 
side  of  the  track  on  which  the  train  was 
standing,  to  the  second  switch  along  an  un- 
obstructed course  on  the  south  side  of  that 
track.  It  appears,  however,  from  the  tes- 
timony of  one  Ross,  who  was  engaged  with 
deceased  at  the  time  In  the  operation  of 
switching  and  was  near  deceased  when  he 
threw  the  first  switch,  that,  with  some  re- 
mark about  seeing  whether  the  cars  would 
clear  after  they  were  kicked  back  so  that 
the  remainder  of  the  train  might  be  backed 
further  westward  on  the  track  on  which  the 
train  was  being  operated,  deceased  started  i 


across  the  track  to  the  northward  after  the 
signal  to  back  the  train  was  givra  and  after 
It  was  In  motion,  but  before  the  cars  which 
were  to  run  off  on  the  switch  track  had  been 
cut  loose,  and  was  struck  by  the  rear  end  of 
the  train,  receiving  the  Injuries  of  which  be 
died.  Boss  was  the  only  person  In  a  posi- 
tion to  see  what  happened,  and  all  he  can 
say  is  that  In  the  darkness  he  heard  an  ex- 
clamation from  the  deceased  and  saw  his 
lantern  go  under  the  car,  that  he  signaled 
to  the  conductor,  and  that  the  train,  wblcb 
was  being  backed,  according  to  all  accounts, 
at  a  speed  of  about  four  miles  an  hour,  was 
stopped  within  one  or  two  car  lengths  after 
the  signal  was  given.  Deceased  was  found 
lying  across  the  north  rail  of  the  switch 
tra<^  between  the  two  wheels  of  the  rear 
truck,  his  trousers  caught  fast  to  the  oolmnn 
bolt  projecting  downward  from  the  car. 
The  car  wheel  had,  however,  not  passed  over 
his  body,  but  the  large  toe  of  his  right  foot 
had  been  crushed  and  the  knee  and  hip  on 
that  side  lacerated,  and  he  was  severely  In- 
jured about  the  shoulders  and  bead.  His 
body  was  pinched  In  under  the  front  of  the 
rear  wheel,  so  tliat  it  was  necessary  to  un- 
couple the  rear  car  and  push  It  a  foot  or  more 
westward  In  order  that  hla  body  might  be 
released.  The  place  where  the  deceased  was 
found  after  the  train  was  stopped  was  about 
IS  feet  west  of  the  point  of  the  switch.  The 
evidence  relied  upon  for  the  plaintiff  as  tend- 
ing to  show  that  the  accident  was  the  result 
of  defendant's  negligence  was  to  the  effect 
that  the  wooden  blocking  between  the  moT- 
able  rail  and  the.  stationary  rail  at  the  nortb 
side  of  this  switch  track  was  loose,  so  that 
It  would  press  down  with  the  weight  of  a 
person  stepping  upon  it  and  allow  the  foot 
of  such  person  to  be  caught  between  the  two 
rails  which  were  separated  about  five  Inches 
when  the  switch  was  open,  as  at  the  time  of 
the  accident  This  piece  of  wooden  block- 
ing was  three  or  four  feet  long,  the  eastern 
end  about  eight  or  ten  feet  from  the  point 
of  the  switch.  The  theory  of  counsel  for 
plaintiff  Is  that  deceased  caught  his  right 
foot  between  the  rails  as  a  result  of  step- 
ping on  the  eastern  end  of  this  blocking  and 
was  thus  held  until  the  car  ran  over  or 
against  him ;  and.  as  supporting  this  theory, 
they  rely  upon  evidence  that  the  right  shoe 
and  overshoe  of  deceased  were  torn  open  at 
the  heel  from  the  vamp  upward  and  his  shoe- 
string was  broken,  and,  also,  that  a  piece  of 
the  trousers  of  deceased  and  a  portion  of  his 
right  kneecap  were  fonnd  next  morning  forced 
in  between  the  bail  of  the  north  rail  and  the 
wooden  blocking  which  was  bolted,  on  the 
inside  thereof  between  the  ball  and  the  base 
at  the  west  end  of  the  blocking,  which  has 
Just  been  described  as  filling  the  space  be- 
tween the  two  rails.  This  la  the  only  evi- 
dence in  the  record  which  can  be  claimed  in 
nny  way  to  directly  BUK>ort  the  theory  that 
the  accident  was  due  to  the  defective  block- 
ing. 
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The  bnrdeD  waa  on  the  plaintiff  to  es- 
tabllsb,  not  <mly  that  the  defeoidant  was  nes- 
llgent  In  haTlng  a  defecUve  blof&lntr  between 
the  ralla  at  this  twitch,  but  also  that  the  In- 
jury to  deceaaed  resulted  from  this  defect 
It  iB  conceded  that  the  connection  between 
the  defect  and  the  injury  waa  established.  If 
at  all,  only  by  drcomstantlal  evidence.  "A 
theory  cannot  be  said  to  be  eetabllshed  by 
drcnmstantlal  evidence,  even  In  a  dvll  action, 
anless  the  facta  relied  ai>on  are  of  such  natnre 
and  ao  related  to  each  other  that  it  la  the 
only  condnalon  that  can  fairly  or  reasonably 
be  drawn  from  them.  It  Is  not  safflclent  that 
they  be  conaistent  merely  with  that  theory, 
for  that  may  be  tme  and  yet  they  may  hare 
no  tendency  to  prove  the  theory.  This  Is  the 
well-settled  rale."  Asbach  t.  Chicago,  B.  & 
Q.  R.  Oo.,  74  Iowa,  251.  87  N.  W.  182.  If 
other  condnslona  may  reaaonably  be  drawn 
aa  to  the  caoae  of  the  injury  from  the  facta 
In  evidence  than  those  contended  for,  the 
evidence  does  not  support  the  concloalon 
songht  to  be  drawn  from  It.  Verdicts  must 
have  evidence  to  support  tbem,  and  the  Jury 
will  not  be  permitted  merely  to  conjecture 
how  the  acddent  occnrred.  In  matters  of 
proof  they  are  not  Jnstifled  in  inferring  from 
mere  possibility  the  existence  of  facts. 
Wheelan  r.  Chicago,  M.  &  St  P.  R.  Co.,  85 
Iowa,  107.  52  N.  W.  119.  If  It  appears  that 
the  facta  and  drcomatances  from  which  a 
concloalon  is  songht  to  be  deduced,  although 
consistent  with  that  theory,  are  equally  con- 
slatent  with  some  other  theory,  they  do  not 
support  the  theory  contended  for.  Rhlnea  v. 
Chicago  &  N.  W.  R.  Co..  75  Iowa,  597.  89  N. 
W.  912.  It  appears  that  the  ground  was  Icy, 
and.  If  deceaaed  slipped  and  fell  In  attempt- 
ing to  pass  across  the  track,  he  might  have 
been  run  over  and  the  piece  of  his  clothing 
and  the  portion  of  his  kneecap  might  have 
been  forced  between  the  ball  of  the  rail  and  the 
bloddng  by  the  flange  of  the  whed,  so  that 
this  piece  of  evident^  does  not  In  itself  Indi- 
cate that  his  foot  had  been  caught  between 
the  rails.  Aud  this  conclusion  seems  as 
probable  as  the  other;  for,  so  far  a^  the  evi- 
dence indicates,  the  deceased  was  not  walk- 
ing along  the  track  In  front  of  the  moving 
car,  but  was  going  directly  across  the  track, 
and  In  crossing  the  rail  there  would  be  no 
probability  of  his  foot  being  caught  so  that  It 
could  not  be  extricated.  The  condition  of  the 
right  foot  of  the  deceased  does  not  as  we  un- 
derstand the  evldoice,  necessarily  Indicate 
that  the  shoe  waa  cai^t  between  the  rails 
and  the  foot  ftwced  out  of  It  by  the  flange 
of  the  wheel,  but  Is  equally  consistent  with 
the  crushing  of  the  foot  by  the  wheel,  for  it 
la  to  be  noticed  that  the  large  toe  of  the 
right  foot  waa  crushed,  and  It  Is  difficult  to 
nnderatand  how  such  a  reault  could  follow 
from  the  flange  crushing  along  the  outside  of 
the  foot  while  It  waa  held  as  in  a  vise  betwem 
the  two  rails.  We  are  also  Impressed  with 
the  anggeation  of  the  appellant'a  counsel  that 
the  provoi  facta  are  equally  consistent  with 


the  theory  that  deceased  attempted  to  dimb 
upon  the  moving  car  for  the  purpose  of  riding 
westward  to  a  point  opposite  the  swltdi  on 
the  other  side  of  the  viaduct  where,  as  It 
appears,  he  would  be  next  called  upon  to  en- 
gage in  throwing  a  switch.  We  think  we 
may  take  notice  of  the  fact  that  freight  cars 
are  usually  provided  with  footholds  and 
handholds  at  the  right-hand  comer  of  the  car 
at  either  end,  and  that  therefore,  if  deceased 
attempted  to  mount  the  car,  be  would  have 
done  80  In  this  instance  on  the  north  aide, 
and  it  la  certainly  a  matter  of  general  ob- 
SCTvatlon  that  switch  tenders  do  on  some  oc- 
casions thus  ride  on  moving  cars  In  the  per- 
formance of  their  duties.  There  was  no  evi- 
dence that  It  was  usual  for  the  deceased  or 
other  switch  tenders  In  defendant* a  yards  at 
Rock  Island  to  thus  ride,  nor  Is  there  any 
evidence  that  it  Is  contrary  to  the  rules  of  the 
company  for  them  to  do  ao.  If  deceased  did 
attempt  to  mount  this  car.  and,  missing  hie 
footing,  did  fall  under  Its  wheels,  the  ac- 
cident might  have  occurred'  at  the  place  and 
In  the  manner  indicated  by  the  evldmce. 
Thle  Is,  of  course,  a  mere  surmise,  but  we  are 
Jnstifled  In  any  surmise  which  la  as  consist- 
ent with  the  facts  proven  as  the  theory  which 
is  Bought  to  be  establlahed  by  auch  facta 
for  the  purpose  of  determining  whether  the 
proven  facts  tend  to  support  plalntUTs  theory. 
The  surmise  la  not  however,  foreign  to  the 
record,  for  a  written  statement  signed  by  the 
wltneas  Ross  two  days  after  the  accident  waa 
Introduced  in  evidence  for  the  defendant  aa 
contradictory  of  bis  testimony  on  the  stand. 
In  which  It  Is  said  the  deceased  attempted  to 
get  upon  the  car  and  slipped  and  the  car 
wheel  ran  over  hla  knee.  When  his  attention 
waa  called  to  this  statement,  the  witness  em- 
phatically denied  Its  correctness  and  testified 
that  be  bad  signed  It  without  reading  all  of 
it  and  that  he  supposed  It  contained  only 
the  statements  made  by  him  to  the  agent 
and  that  no  such  statement  was  made.  He, 
however,  afllrmed  the  accuracy  of  the  state- 
ment in  many  other  particulars,  and  denied 
Its  accuracy  only  aa  to  thle  statement  and  one 
or  two  others  which  are  of  minor  Importance. 
Of  course,  It  was  for  the  Jury  to  say  whether 
they  should  believe  his  testimony  on  the 
stand.  In  which  be  emphatically  denied  that 
he  had  seen  deceased  attempt  to  mount  the 
car,  as  against  what  purported  to  be,  and  In 
the  main  was,  a  correct  written  statement 
signed  by  blm  soon  after  the  acddent  as  to 
what  happened,  but  we  have  thought  It  not 
Improper  to  refer  to  this  statement  as  sug- 
gesting a  theory  of  the  accident  for  the  pur- 
pose of  determining  whether  that  theory  is 
aa  consistent  with  the  established  facta  aa  the 
theory,  relied  upon  for  the  plaintiff. 

The  place  where  the  deceased  waa  found 
after  the  train  was  stopped  has  a  particular 
significance  as  bearing  on  the  theory  that 
deceased  caught  hla  foot  betweoi  the  rails 
by  reason  of  the  defective  blodilng.  It  Is 
conceded  that  If  deceaaed  waa  tbns  caught 
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be  most  bave  been  carried  by  the  train  miicb 
farther  west  than  where  he  was  fonnd  be- 
fore the  train  stopped,  for  his  body  was  not 
more  than  six  feet  from  the  east  end  of  the 
blocking.  The  anisestloD  of  coonael  for 
plalntUf  Is  that,  when  the  engineer  stopped 
his  engine,  the  recoil  of  the  cars  was  toward 
the  engine  and  that  the  slack  would  be  taken 
up  BO  that  the  rear  car  would  move  forward 
10  or  12  feet  and  carry  the  deceased  toward 
the  place  where  he  was  first  struck;  but  It 
seems  to  us  that  this  Is  a  mere  surmise,  and 
iu  no  way  tends  to  explain  the  fact  that  tbe 
deceased  was  found  so  near  the  place  where 
It  was  claimed  he  was  first  struck  by  tbe 
moving  car.  If,  after  tbe  train  was  started 
backward,  the  speed  of  the  engine  was  de- 
creased 80  that  the  cars  moved  faster  than 
the  engine,  and  a  condition  of  tension  ex- 
isted throughout  the  train,  then  the  stopping 
of  the  engine  would  certainly  not  cause  any 
considerable  recoil  and  movement  forward  of 
tbe  rtiar  car.  If,  on  tbe  other  band,  the 
cars  were  being  pushed  ba<Award  at  an  in- 
creasing speed  and  their  bumpers  were  In 
contact,  then  on  tbe  stopping  of  the  engine 
they  would  run  as  much  further  as  tbe  slack 
would  permit,  and  the  recoil  could  not  bring 
the  rear  car  closer  to  the  engine  than  It  was 
when  the  engine  was  stopped,  ^ow,  it  la 
simply  Incredible  under  the  evidence  that 
after  deceased  was  struck  by  tbe  rear  mi  of 
tbe  car  tbe  engine  should  not  have  moved 
ba<&ward  more  than  six  feet  before  the  sig- 
nal could  be  given  to  the  engineer  to  stop 
and  tbe  train  could  be  brought  to  a  standstill. 
Tbe  train  consisted  of  18  cars,  and  the  testi- 
mony shows  that  tbe  slack  might  amount  to 
about  10  or  12  feet  for  the  entire  train,  but 
no  rebound  or  movement  forward  of  the  rear 
car  after  the  engine  was  stopped  could,  in 
our  Judgment,  have  brought  the  deceased 
back  to  within  6  feet  of  where  be  was  first 
8tru<^.  There  is  evidence  that  there  was  a 
bloody  spot  10  feet  west  of  where  deceased 
was  found  where  the  train  stopped,  but  It 
does  not  appear  how  this  spot  was  caused. 
The  deceased  may  have  been  placed  there 
after  he  was  taken  out  from  between  the 
wheels.  But  In  any  view  this  bloody  spot 
was  too. near  the  blocking  to  support  tbe 
theory  that  the  deceased  was  struck  while 
his  foot  was  caught  in  the  blocking.  The 
facte  not  only  do  not  tend  to  support  the 
theory  that  deceased  was  struck  while  his 
foot  was  fast  at  the  defective  blocking,  but, 
on  tbe  other  hand,  are  much  more  conslBtent 
wltb  the  supposition  or  surmise  that  be  may 
have  attempted  to  mount  the  moving  car  and 
fallen  In  front  of  the  wheels ;  for,  if  his  pur- 
pose was  to  mount  the  moving  train,  be  would 
probably  have  gone  eastward  to  meet  It  and 
have  been  run  over  somewhere  east  of  tbe 
blocking.  But  there  Is  no  evidence  that  he 
went  eastward  to  meet  the  moving  car,  and 
all  we  need  say  is  that  the  place  where  he  waa 
found  was  not  the  place  where  be  would 


have  heea  found  If  he  had  been  strud:  at  the 

We  readi  the  conclusion  that  tbe  evidence 
does  not  tend  to  rapport  the  claim  that  tbe 
accident  resulted  fnmi  deceased's  foot  twing 
caught  by  reason  of  the  defective  blocking, 
and  on  no  other  theory  could  the  verdict  of 
tbe  Jury  under  the  Instructions  have  t>een  for 
tbe  plaintUC.  The  Jury  are  not  permitted  to 
find  material  facts  without  CTidence  or  on 
mere  conjectures  as  to  tbe  truth  of  one  of  two 
or  more  equally  probable  or  possible  theories 
having  different  legal  results.  Reynolds  v. 
Burgess  Sulphite  Fiber  Oo.  (N.  H.)  59  Atl.  615. 

The  Judgment  of  tbe  trial  court  la  there- 
fore reversed. 


ARBNSOHIELD  v.  CHICAGO,  a  I.  ft  P. 
ET.  CO. 

(Supreme  Court  of  Iowa.  Oct  24,  1906.) 

1.  MaSTKB    AIID    SBBVAITT  —  ASSUMPTMN  OT 

Risk. 

Where  a  master  is  habitually  Diligent  in 
a  certain  respect,  the  servant,  by  remaininK  In 
the  Bervlce  whoi  he  knew  or  ong^it  to  mra 
known  of  snch  negligence,  assomed  the  rIA  of 

injury  therefrom. 

[Ed.  Note.— For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  H  675, 
S83.] 

2.  SaMK — BUBDEN  OF  PboOF. 

Id  an  action  for  the  death  of  a  servant,  the 
plea  of  assumption  of  risks  not  usually  and 
naturally  incident  to  the  employment  Is  an  af- 
firmative one,  and  the  burden  of  establishing 
it  Is  upon  defendant. 

[Ed.  Note. — For  eases  in  point,  see  vol.  84, 
Cent.  Dig.  Matter  and  Servant,  »  802,  907.] 

8.  Same — Evidenci! — Sukficikmcy. 

Where,  in  an  action  for  the  death  of  a  serv- 
ant, defendant  pleads  assumption  of  risks  not 
naturally  incident  to  the  employment,  a  verdict 
cannot  be  directed  for  defendant  or  a  new  trial 
granted  on  such  ground,  unless  the  testimony 
u  so  clear  and  uncontradicted  that  no  intelli- 
gent juror  could  reach  an  opposite  conclusion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  S^ant,  SS  1068-1087.] 

4.  Same — Question  foe  Jttbt. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  servant,  where  defendant 
claimed  that  plaintiff  tuid  assumed  tbe  liA  of  the 
operation  of  locomotives  and  cars  oo  a  certein 
track  at  a  high  rate  of  speed,  held,  under  the 
evidence,  that  the  question  whether  It  had  been 
eostomary  to  so  operate  the  engines  and  can 
that  deceased  must  have  known  of  the  dangu 
was  one  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34 
Cent.  Dig.  Master  and  Servant,  H  1000-1003.] 

5.  NEQUQENCE — CONTEZBUTOBT  NtOWaiKX — 

Question  toe  Jubt. 

Contributory   negligence   is   peculiarly  a 

?inestion  for  tbe  jury,  and  where  there  is  room 
or  reasonable  men  to  reach  different  conclu- 
sions the  court  cannot  direct  the  verdict  of  the 
jury. 

[Ed.  Note. — ^For  cases  in  point,  see  vtrt.  34, 
Cent.  Die.  Master  and  Servant.  M  1089-1094; 
vol.  37,  Cent  Dig.  Negligence,  (  286.] 

6.  Same— Instbuct IONS. 

In  an  action  against  a  railroad  company 
for  the  death  of  an  engineer  who  was  run  over 
white  crossing  a  track  in  a  yard,  the  oonrt  fat- 
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stracted  that  whether  the  rate  of  speed  at  which 
the  engine  wu  rnnniBg  was  a  nwIiECDt  one* 
and  whether  it  was  negligence  to  fail  to  give 
signals  of  its  approach,  or  to  station  a  man  upon 
the  crossing  and  the  rear  of  the  engine,  deprad- 
ed  npon  the  place  and  Dse  made  of  the  cross- 
ing, and  the  warnings,  etc  Held  that,  taken  as 
a  whole,  the  instruction  was  not  oi>en  to  the 
objection  that  the  words,  "or  to  station  a  man 
upon  the  crM^ng  or  rear  of  the  engine,"  au- 
tborixed  the  jury  to  find  defendant  n»ligent, 
unless  it  provided  both  a  loolcout  on  the  rear 
of  the  en^ne  and  a  watchman  at  the  crossing. 

7.  NewTbIAL — NKWI.T  DiSCOVKBED  EVIDKFICB 
— StJFFICHWCT. 

In  an  action  for  the  death  of  one  run  over 
in  a  railroad  yard,  a  witness  having  teati6ed 
that  he  saw  deceased  take  a  drink  of  whisk; 
shortly  before  his  death,  It  was  not  error  to  re- 
fuse a  new  trial  because  of  the  discovery  of  evi- 
dence of  another  witness  who  had  seen  deceased 
take  a  drink  aboat  the  same  time  and  in  the 
same  saloon;  there  being  no  evidence  that  de- 
ceased was  intoxicated. 

8.  Saue — CrmuiATivE  Evidence. 

A  new  trial  will  not  be  awarded  because  <tf 
the  discovery  of  evidence  which  is  mtf  ely  cumu- 
lative. 

[Ed.  Note.— For  eases  in  point,  sea  vol.  87. 
Cent.  Dig.  New  Trial,  »  218-22a] 

Appeal  from  District  Court,  Scott  County ; 
D.  y.  Jacfeaon,  JuigB. 

Action  to  recover  damages  for  the  death 
of  -W,  S.  Arttw^leldt  occasifHied  by  the  al* 
leged  necUsaMe  of  the  defendant  Yordict 
and  JudKment  for  the  plalntUE,  and  defendant 
appeala.  The  material  facta  are  stated  more 
folly  In  tbe  opinion.  Affirmed. 

Carroll  Wright  and  Oook  &  Dodge,  for  ap- 
pellant  Lane  ft  Waterman,  for  appellee. 

WEAVER,  J.  For  several  years  prior  to 
the  accident  In  question  W.  S.  Arenschield 
bad  been  In  the  employ  of  the  defendant  as 
locomotive  engineer  upon  Its  lines  In  and 
about  tbe  town  of  Eldon,  Iowa.  On  January 
1,  1903,  said  engineer  was  In  charge  of  a 
locomotive  hauling  a  work  train  or  pile  driver 
on  one  of  tbe  lines  of  defendant's  road,  and 
during  the  forenoon  of  that  day  brought  hie 
train  into  tbe  Eldon  yard  In  order  to  clear 
the  track  for  another  train.  Tbe  yard  con- 
tains several  tracks  and  side  tracks,  extend- 
ing substantially  east  and  west,  over  which 
engines  and  trains  are  frequently  moved. 
These  tracks  are  crossed  nearly  at  right  an- 
gles by  the  main  track  of  the  Keokuk  &  Des 
Moines  Railway,  a  part  of  defendant's  sys- 
tem. West  of  the  Keokuk  ft  Des  Moines 
crossing,  and  in  the  mtdst  of  tbe  tracks,  Is 
a  coal  chute,  which  receives  Its  coal  from  oars 
hauled  to  the  top  of  a  trestle  over  a  track 
constructed  for  that  purpose.  The  trestle  Is 
about  14  feet  In  height  and  tbe  track  accom- 
plishes the  ascent  at  a  maximum  grade  of  7 
per  cent.,  or  at  tbe  rate  of  a  rise  of  about 
3^  feet  to  a  mile.  The  east  end  of  this  slop- 
ing track  reaches  the  level  of  tbe  yards  within 
a  short  distance  west  of  tbe  Keokuk  &  Des 
Moines  Railway  crossing.  Closely  bordering 
upon  the  yards  upon  either  side  are  res- 
taurants, saloons,  and  other  buildings.  The 
passenger  station  or  depot  boildlng  stands  at 


the  junction  on  tbe  north  side  of  tbe  yard  we 
have  attempted  to  describe,  and  on  the  east 
side  of  tbe  Keokuk  ft  Des  Moines  track.  Aft- 
er bringing  In  bis  train,  as  already  stated, 
Arenschield  left  his  engine  t^porarlly  and 
went  to  a  restaurant  standing  Just  south  of 
the  yard  and  west  of  the  Keoknk  ft  Des 
Moines  track,  where  he  procured  a  lunch,  with 
which  be  started  back  In  the  direction  of  the 
depot  building,  which  was  also  tbe  general 
direction  of  the  place  where  bis  own  engine 
was  standing.  His  course  was  along  a  path 
or  way  which  had  been  In  use  by  the  public 
and  by  railway  employes  for  mahy  years. 
Standing  cars,  the  number  and  location  of 
which  are  variously  stated  by  the  witnesses, 
occupied  some  or  all  of  tbe  tracks  south  of 
the  coal  chnte  and  west  of  tbe  Keokuk  ft  Dea 
Moines  crossing,  thus  obstructing  his  view  of 
the  chute  and  of  the  tradk  ascending  thereto. 
As  he  passed  from  behind  these  cars  and  step- 
ped upon  tbe  coal-chute  track  at  a  point  very 
near  the  foot  of  tbe  steep  grade  to  which  ref- 
erence has  been  made,  an  engine  which  was 
ba(4Elng  down  from  tbe  top  of  the  trestle 
ran  over  bim,  InflictlDg  injuries  from  which 
he  soon  died. 

It  Is  the  claim  of  tbe  administrator  of  his 
estate  that  tbe  Injury  and  death  of  the  de- 
ceased were  occasioned  by  tbe  negligence  of 
tbe  defendant  and  its  employ^,  and  without 
contributory  fault  on  his  part  Tbe  charge 
of  negligence  rests  npon  tbe  following  speci- 
fications: (1)  That  the  engine  whlcb  ran  over 
the  Intestate  was  being  operated  at  a  reck- 
less and  unreasonable  rate  of  speed ;  (2)  that 
the  engine  was  old  and  out  of  repair,  and  not 
equipped  with  proper  or  effective  brakes; 
(S)  that  the  way  or  view  across  the  yard  was 
unreasonably  obstructed  by  standing  cars ;  <4) 
that  tbe  engine  was  not  of  such  kind  or  In 
such  condition  that  It  could  properly  or  safely 
be  orierated  upon  the  steep  grade  of  the  coal 
chnte  track;  (5)  that  tbe  employe  of  the  de- 
fendant operating  said  engine  at  tbe  time  of 
the  injury  was  not  a  skilled  engineer,  but  a 
fireman  who  Was  not  only  Incompetent  for 
the  position,  but  had  been  maimed  by  the  loss 
of  a  part  of  bis  right  band,  rendering  him  un- 
fit and  tmable  to  properly  manage  and  control 
the  machinery  placed  In  his  charge;  (6)  that 
tbe  engine  was  not  a  switch  engine  fitted  for 
work  In  snch  a  yard,  but  was  an  ordinary 
road  engine  having  a  high  tender,  which  ob- 
structed tbe  view  of  the  track  in  that  direc- 
tion by  tbe  engine  men  and  was  provided  with 
no  lockout  or  guard ;  (7)  that  tbe  engine  was 
i-un  backward  at  a  high  and  reckless  rate  cf 
speed  down  the  grade  of  the  coal-cliute  track 
over  the  Intestate,  without  giving  any  warn- 
ing of  Its  movement  by  sounding  the  whistle 
or  ringing  the  bell;  and  (8)  that  the  engine 
was  being  thus  operated  without  a  lookout 
and  without  a  watchman  upon  the  crossing, 
in  violation  of  the  published  rules  of  the  de- 
fendant governing  tbe  management  of  the 
yard  and  the  conduct  of  Its  employee.  To 
this  charge  the  defendant  answers  In  doiial. 
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and  allefei  that  the  Intestate  wu  familiar 
with  the  yud  of  tha  «niipanjr  at  BIdon.  and 
knew  that  ecflnes  and  train*  were  frequently 
opo'ated  l^Kln  and  orw  its  trades  at  a  lilsh 
rate  of  speed,  and  atUDetlmea  without  the 
customaiy  Blsnala  and  wlQiout  a  watdunan 
stationed  at  flie  eromSstg,  whwiehy  It  Is  al- 
lied said  intestate,  by  remaining  In  the  de* 
fendanfB  sorrlce,  assunud  tlie  risk  of  Injury 
from  such  canses.  It  is  further  alleged  that 
the  danger  to  which  the  Intestate  was  exposed 
by  reason  of  the  conditions  alluded  to  "was  a 
riak  inddent  to  the  service  which  he  con- 
tracted to  pOTfonn,"  and  defendant  cannot 
be  held  liable  fbr  injuries  thus  occasioned 
to  him. 

1.  It  is  the  «mtention  tlie  appellant  that 
the  rerdict  fw  damages  to  Arenachleld's  es- 
tate Is  not  sustained  by  tSie  erldenca  In 
Boppwt  of  this  iff«Hi>osition  it  is  not  claimed 
or  argued  in  this  court  tiiat  no  necUgenoe  has 
been  shown  on  part  of  appellant^  bat  it  Is 
atnngly  Insistsd  that  such  negHgenee,  if  any, 
pertained  to  the  usual  <a  habitual,  or  at  leaat 
the  freguoit,  me&od  of  lundling  and  moving 
switch  engines  and  other  engiaee  and  cars  Id 
and  throu^  the  yard  of  the  appellant  at 
EMon,  with  all  of  whldi  Arenschield  had  long 
been  familiar,  and  must  be  held  as  a  matter 
of  law  to  have  assumed  the  risk  of  injury 
^umtnm.  It  may,  for  the  purposes  of  the 
ease,  be  conceded  that  a  master  may  say  to 
a  aerrant  suing  on  account  oi  Injuries  occa- 
sioned by  the  master's  negllgmce,  "You  knew 
or  ought  to  have  known  that  I  have  been 
habitually  negligent  In  respect  to  the  matter 
charged,  and,  In  ent^iv  or  remaining  in  my 
service  when  you  knew  or  ought  to  have 
known  of  snob  practice,  yoa  took  upon  yonr- 
sdf  the  risk  of  injury  at  my  hands";  but 
It  is  a  doctrine  which  the  courts  are  not 
inclined  to  extend  beyond  the  limits  fairly  In- 
dicated by  controlling  precedenta.  Moreover, 
the  plea  of  assumptimi  of  risks  not  naturally 
and  usimUy  Inddoit  to  Uie  employm^t  when 
prtqperly  conducted  to  an  affirmative  one,  and 
the  burden  of  its  establishment  is  upon  the 
employer.  The  trial  court  could  not  proper- 
ly have  directed  a  verdict  or  granted  a  new 
trial  on  this  ground,  unless  the  testimony  in 
aivport  of  tile  plea  was  so  clear  and  uncon- 
tradicted ttiat  no  Intell^eot  fair-minded  Juror 
could  reach  the  opposite  conclusion.  That 
such  is  not  the  state  of  the  record  we  are 
well  satisfied.  It  Is  fairly  shown  that  Area- 
sdiield  had  formerly  (iterated  a  switch  &ck- 
gine  in  the  BIdon  yard,  and  thereafter  was 
frequmttly  upon  and  about  the  crossing  where 
he  was  killed,  and  must  have  been  to  some 
degree  familiar  with  the  customs  there  pre 
vailing ;  but  the  general  or  habitual  operation 
of  engines  down  the  coal  chute  grade  at  high 
or  dangerons  rates  of  speed  Is  not  so  clearly 
or  indisputably  shown  that  we  may  say.  as 
a  matter  of  law,  that,  if  deceased  did  not 
know  it,  he  oui^t  to  have  known  it  ontl 
governed  himself  accordingly.  One  witness, 
at  least,  testlfles,  In  substance^  that  the  usuiil 


apaed  did  not  exceed  six  mllas  an  hour,  and 
that  dke  speed  of  tbe  angins  at  the  time  of 
the  accident  was  not  In  excess  of  that  rate. 
Another  says  the  usual  speed  on  this  track 
was  from  five  to  ^  miles  an  hour.  Another 
speaks  of  the  asoal  q>eed  as  a  "moderate 
gaiV*  whatever  tiiat  may  mean.  Othera 
place  the  qteed  at  the  time  of  the  accident  at 
trcm  X2  to  ao  miles  an  hour.  Several  wit- 
nesses aver  that  trains  and  raiglnes  were 
quite  freonottly  moved  ovw  the  crossing  at 
comparatively  high  speed,  and  without  the 
signals  prescribed  by  law  and  the  rules  of 
the  oomimny;  but,  few.  If  any,  connect  this 
negligent  or  reckless  practice  with  the  use 
of  the  coal  chute  track.  As  we  have  already 
described,  flils  trta±  dUCoed  from  all  othera 
in  the  yard  la  Its  constrocthm  and  nae- 
ITrom  the  ooal  diuto  It  descended  a  very 
ste^  grade  to  a  point  near  the  EecAuk  ft 
Dee  Moines  croeelDK,  and  In  the  very  nature 
of  things  an  engine  could  not  be  soit  back- 
ward down  thla  hill  at  sndi  a  high  rate  of 
speed  without  much  greater  danger  than 
would  arise  from  indulgence  in  the  same  rate 
of  speed  uj/oa  the  other  tratte  of  the  yard. 
There  Is  no  evidence  that  Aroischield  him- 
self used  the  trade  In  thia  matter,  and.  If  It 
was  so  used  by  ottiws,  12ie  Inference  of  knowl- 
edge thereof  on  his  part  is  <Hie  for  ttie  Jmry 
and  not  for  the  court 

It  is  not  claimed  that  the  deceased  was  a 
trespasser,  or  that  (except  for  the  alleged 
assumption  of  risk)  he  was  not  entitled  to 
rely  vpoa  tiie  exercise  of  reasonable  care  by 
the  ainiellant  and  ite  employes  In  the  apeni- 
tion  of  its  trains  and  engines  In  the  yard. 
The  instructions  given  upon  this  branch  of 
the  case  steto  the  rules  of  law  applicable 
thereto  with  maiked  simplidty  and  clearness, 
and  their  entire  fairness  to  appellant  Is 
conceded  by  counsel.  Such  being  the  case, 
and  the  affirmative  defoise  pnt  forth  by  the 
appellant  not  being  so  dearly  established  as 
to  Justify  a  peranptory  Instruction  against 
the  plaintiff,  there  was  no  error  in  refualng 
to  set  aside  the  verdict 

It  to  suggested,  but  not  argued,  that  the 
Jnry  should  have  found  for  the  appellant  on 
the  ground  that  deceased  was  chargeable 
with  contributory  n^ligence.  We  shall  not 
extend  thto  opinion  by  any  discussion  of  liie 
testimony  In  thto  respect  Gontrlbutc»7  neg- 
ligence Is  peculiarly  a  question  for  the  Jnry, 
and,  wha«  there  to  room  for  reuonahte  and 
fair-minded  men  to  reach  different  conclu- 
sions upon  the  facto  disclosed  on  tbe  trial, 
tile  court  cannot  assume  to  direct  or  inters 
fere  wltii  the  verdict  of  a  Jury  which  ban 
berai  propffl>ly  Instructed  upon  the  tow  of 
the  case.  TTi^der  this  rule,  so  well  established 
that  it  would  be  idle  to  dte  authorltlea  In 
its  support  we  have  to  say  tiie  teoord  dto- 
doses  no  error  in  tiie  ruling  of  the  trtol 
court.  There  to  much  evidence  In  the  case, 
bearing  upm  ttie  several  allegations  of  neg- 
ligence, whidi  we  do  not  attempt  to  recite 
or  comment  upon,  i»ef »ring  to  diqimse  of  the 
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appeal  qwn  the  points  prlndpaUy  argned 
bj  oomueL  As  usual  In  this  class  of  con- 
Croreralee,  there  Is  much  conflict  In  the  testl- 
OKHiy;  but  we  think  the  issue  was  In  every 
respect  properly  submitted  to  the  Jury,  and 
DO  eriOT  is  shown  calling  for  a  reversal  of 
the  Judgment. 

2.  Error  la  assigned  upon  the  eighth  para- 
gnpb  of  the  court's  charge,  which  reads  as 
foUom :  "(8)  Whether  the  rate  of  speed  at 
which  e9Qgine  No.  5S7  was  running  at  the 
time  It  is  alleged  to  have  struck  Arenschield 
was  a  negligent  rate,  and  whether  or  not  It 
was  negligence  to  fall  to  give  signals  of  its 
^iproach,  or  to  station  a  man  upon  the 
cnMBtng  and  the  rear  of  the  engine,  If  you 
find  from  the  evidence  there  was  a  failure 
dttMT  or  both  respects,  depends  upon  the 
plao^  the  use  made  of  such  crossing,  and  the 
surruuudings  of  said  crossing  at  the  time,  as 
tnown  by  those  in  control  or  charge  of  said 
engine ;  It  being  defendant's  duty  to  so  oper- 
ate and  move  Its  ^iglnes  over  said  crossing 
as  not  to  needlessly  endanger  persons  right- 
folly  thereon."  It  is  said  in  support  of  this 
exception  that  the  words,  *'or  to  station  a 
man  npon  the  crossing  and  the  Tear  of  the 
engine."  as  employed  In  this  paragraph,  au- 
thorized the  Jury  to  find  the  appellant 
chare^ble  with  negligence,  unless  It  pro- 
vided both  a  lookout  on  the  rear  of  the  en- 
gine and  a  watchman  or  guard  at  the  cross* 
ing;  and  that  "there  Is  no  evidence  of  any 
rule^  practice,  or  custom  ever  prevailing  or 
known  whereby  the  defendant  was  required, 
or  In  the  exercise  of  due  care  should  have 
been  required,"  to  take  both  of  these  precau- 
tions sgalnst  possible  accident  S^egatlng  a 
single  clause  of  this  paragraph  from  Its  con- 
text. It  may  be  given  the  meaning  put  upon 
ft  by  counsel;  but,  when  taken  as  a  whole, 
it  la  not  fairly  snapectlble  of  such  construc- 
tion. The  court  was  calling  attention  to  the 
various  acts  or  phases  of  negligence  alleged 
by  ttw  plaintiff,  and  said  to  the  jury,  in  sub- 
stance, that  whether  there  was  any  want  of 
reascmable  care  on  part  of  defendant  In  ei- 
ther or  all  of  these  respects  depended  upon 
the  surrounding  circumstances  and  the  nature 
and  extent  of  the  apparent  dangers  to  be 
guarded  against.  Of  this  statement  it  is  ob- 
vious that  nelthor  party  may  pr<^rly  com- 
plain. In  saying  this  we  do  not  mean  to  be 
understood  as  holding  that,  even  as  Inter- 
preted by  counsel,  the  Instruction  would  nec- 
essarily be  held  erroneous.  We  are  not  pre- 
psred  to  say  that  If  defendant's  engine, 
equipped  with  a  high  tender  shutting  off  a 
view  of  tbe  track  from  the  englnemen,  was 
sent  backward  at  a  high  rate  of  speed  down 
the  sharp  grade  from  the  chute  and  over  the  - 
croosing  at  its  foot,  the  jury  may  not  have 
tteai  Jnstifled  In  finding  that  due  care  for  the 
Uv«s  of  those  rightfully  In  and  about  the 
yard  at  that  point  required  both  a  lookout 
on  the  engine  and  a  watchman  at  the  cross- 
hig.  Generally  speaking,  the  court  cannot 
tell  the  Jory  what  acts  do  or  do  not  constl* 


tote  due  care,  but  must  leave  the  question 
for  their  determination  from  all  the  proved 
facts  and  circumstances. 

8.  Upon  the  trial  the  defendant  Introduced 
a  witness,  one  La  Fever,  who  testified  to  hav- 
ing seen  Arenschield  take  a  drink  of  whisky 
a  short  time  before  he  met  bis  death  in  de- 
feudnnt's  yards.  Among  the  grounds  stated 
in  the  motion  for  a  new  trial  was  the  dis- 
covery of  new  evidence.  In  that  another  wit- 
ness, one  Kubns,  bad  been  found  who  would 
testify  to  having  seen  deceased  take  a  drink 
of  whisky  about  the  same  time  and  In  the 
same  saloon  referred  to  in  La  Fever's  testi- 
mony; and  this.  It  is  argued,  should  have 
been  held  sufficient  ground  for  setting  aside 
the  verdict  Counsel  can  hardly  be  serious 
In  this  contention.  The  stories  of  the  two 
witnesses  La  Fever  and  Kuhns  evidently  re- 
fer to  the  same  drcnmstance.  Taking  all 
they  both  say  as  literally  true,  its  effect  is 
to  prove  that  Arenschield  on  that  morning 
took  a  single  drink  of  intoxicating  liquor. 
There  is  not  a  scintilla  of  evidence  that  he 
was  In  the  least  d^ree  intoxicated  or  his 
faculties  in  any  manner  Impaired  by  reason 
of  the  drink  In  which  he  had  Indulged.  In 
any  evait,  the  new  evidence  was  clearly 
cumulative,  and  the  inotl(Hi  based  thoreou 
was  pr<4>erty  overruled. 

No  reversible  error  being  shown,  the  Jndc- 
mrat  of  the  district  court  Is  ^Drmed. 


BOARD  OF  PARE  COM'RS  OF  OQC^  OF 
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CO.  et  al.  24,  W**^  i 

(Supreme  Court  of  Iowa.   Or^Ai"B  Ct. 

1.  MuniCIPAL  COSFOBATIONS-  Vives  tha  kL.**** 
EB-CONTBOL  BY  PaBK  BoAEI^o^J^^J^, 
Laws  1900,  p.  131,  c.  179,  Sie  lS,^MSi«  V 
of  park  coimnisBlonerB  of  Des  Itin  mecified  lim 
tlon  for  park  purposes  over  t' -ovideH  that 
river  and  Its  be/and  banks  withP.am  Ulow 
Ite,  saving  vested  rights,  and  ptf  of  water  siJit 
the  bowd  shall  construct  a  *BhaH  have 
present  dam  to  maintain  a  bed  £r  between  ^ 
able  for  boating,  skating,  etc..  It  W  of  fee  there- 
ctuaive  Jurisdiction  over  the  wattfissIoQers  mav 
dams  and  may  prohibit  Che  takin  fcrtions  of  the 
from.  Held,  that  the  park  comidtwithstandina 
prohibit  the  taking  of  ice  from  ptower  In  tlutt 
river  above  the  present  dam,  no 


the  apparent  limTtation  of  their  i>n__rpTw* 
resport  to  water  Mow  that  dam.        ™  ™ 
2.  Watebb  and  Wateb  GoTTa«^  public  prop- 

^^ru      .X.   ^,  A    s      .  the  Stream 

Where  the  bed  of  a  stream,  ^  that  forms 
erty,  owners  of  land  bordering  *  sted  right  to 
have,  as  such,  no  title  to  the  ('u(n  their  land 
thereon,  and  cannot  acquire  a  '  ham  for  any 
such  ice  by  making  ImprovemeKt.-:^  J 
or  by  harvesting  Ice  from  the  r  j 
lengtii  of  time.  ^ream  is 

8.  Same— Rights  of  Public.      "  »tc.,  but  in- 
The  public  right  to  use  a  ■  o^iting,  skat- 
not  confined  to  taking  ice,  fial^rt 
eludes  the  use  of  the  stream  tiiBB. 
Ing.  and  oUier  sports.  X'^Jlic  stream,  . 

4.  Same— Regulation  or  lu^^^  "^2  for  boat- 
The  right  to  take  ice  frou^re  nmbject  ot 
or  to  fish  therein,  or  to  use  tl^        ich  should 
lug,  skating,  and  other  sportaJ 
reasonable  legislative  regnla.^ 
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be  enacted  in  order  to  pretem  radi  Tight 

the  benefit  of  all  persons. 

5.  CONSTITUTIONAX.  LaW  — DCT  PBOCBSS  OV 
Law— Taking  of  Fbopebtt. 

Laws  1900,  p.  181,  c.  178.  girlng  the  board 
of  park  commissioners  of  the  dty  of  Des  Moines 
jurisdictioQ  for  parte  parposes  over  the  Dea 
Motnes  River  at  places  where  city  property 
abuts  on  either  bank  of  the  river,  and  empower- 
ing the  board  to  Improve  the  bed  of  the  river 
for  boating,  skating,  and  other  sports,  and  to 
prohibit  the  taking  of  ice  therefrom,  is  not,  as 
to  other  riparian  owners,  repugnant  to  Const. 
U.  S.  Amend.  14,  or  Const.  Iowa,  art  1,  S  18f 
prohibiting  the  taking  of  prtvertr  without  dn« 
process  ot  lav. 

6.  Sams. 

The  substitatlon  of  on«  public  oH  to  tin 
exclusion  of  other  public  aaea  is  not  an  invasion 
of  the  tight  6t  property,  within  the  meaning  of 
Const  U.  S.  Amend.  14,  or  Const  Iowa,  art  1, 
S  18,  prohibiting  the  taking  of  property  without 
due  process  of  law. 

7.  Statutes  — Validitt  — Accordance  with 
Public  Polict. 

A  legislative  act,  if  constitutional,  declares 
in  terms  the  poli<7  of  the  state,  and  is  final  wo 
far  as  courts  are  concerned. 

Appeal  from  District  Court,  Polk  Oounty; 
A.  H.  McVey,  Judge. 

Suit  In  equity  to  restrain  the  defendants 
from  catting  and  removing  ice  from  the  Des 
Moines  rlTW,  and  from  placing  obstruction 
on  the  Ice  within  certain  limits  specified  In 
the  petition.  The  petition  alleges  that  the 
portion  of  the  river  bed  and  banks,  from 
whl<di  It  la  Bonght  to  exclude  the  defendants, 
iB  a  portion  of  Union  Park  and  subject  to  the 
jurisdiction  and  control  of  the  board  of  park 
commlsalonora  of  the  city  of  Des  Moines,  by 
virtue  of  chapter  179,  Acto  of  the  Twenty- 
.HVdM^  QiMUral  Assembly  (Laws  1900,  p.  131). 
known  of  soidiiwn  by  the  petition  that  the 
■elf  the  risk  of^pany  occupies  under  lease 
it  Is  a  doctrine  upon  the  rirer  within  said 
inclined  to  exteat  the  Diamond  Ice  Company 
dleated  tgr  contrcabutttng  opon  tibe  river  wlth- 
the  plea  of  aBsanm  which  are  buildings  used 
and  nsnally  indc  taken  from  the  river,  and 
properly  condnettolnes  Ice  Company  owns  no 
the  burden  of  Ihttlng  upon  the  river  within 
employer.  The  le  petition  further  alleges  that 
ly  have  directedpark  commissioners  bad  pro- 
trial  on  this  gpklng  of  ice  from  the  river  or 
support  of  the  t  obstmctiona  tiiereon  wltiiln 
tradlcted  that  ik  demurrer  to  the  petition  was 
conid  reach  tha   the  suit  dismissed,  rlbe 
such  la  not  tb^s.  Reversed, 
well  satisfied.     ,   ,  „  ^ 

schleld  had  fo^**        appellants.  Thos.  A. 

glue  in  the  bJW'PP^'*®^ 
frequently  upoi 

he  was  killed.'.  C  J.  Chapter  179,  Laws  of 
degnt  fimillia£ls}ith  General  Assembly  (Laws 
vailing;  but  ti provides  that  "whenever  now  ac 
of  engines  dove  any  public  street,  highway, 
or  dangeronsid,  or  park,  owned  by  the  city  of 
or  Indlsputat,  or  by  the  public,  or  owned  or 
a  matter  of  the  board  of  inrk  commission's 
know  It,  h^,  abuts  upon  either  bank  of  the 
governed  hl»  river,  the  portions  of  the  said 
at  least,  tesb  on  which  the  aame  abut  situated 


below  hlgb-water  matk  and  also  tte  bed  of 
the  river  to  the  oppoaite  shore  line  thereof, 
and  the  river  Itself  within  tbe  Ibnlts  afore- 
said, are  to  be  subject  to  tiie  operation  ot 
this  act,  provided  that  the  fee  title  to  ancli 
bed  and  banka  shall  remain  in  tiie  atate,  and 
the  vested  rl^ts  of  other  riparian  owners 
shall  not  be  affected  by  this  act"  Section 
2  of  the  act  provides  that  "Jurisdiction  and 
control  for  park  purposes  and  fw  the  pnr- 
posea  herein  apecifted  are  herrtiy  Tested  In 
the  board  of  paA  commlsrioners  ot  the  city 
of  Dea  M(^nes  over  the  said  river  and  the 
bed  and  banka  thereof  within  the  limits 
Bpedfled  In  section  one  of  this  act;  and  aald 
board  shall  liaTe  power  to  use  such  portion 
of  Its  funds  as  may  be  available  to  ImproTe 
and  utilize  the  same  for  the  public  use  and 
pleasure,  and  to  exercise  In  respect  thoreto 
the  general  powers  as  to  parks  conferred  by 
section  eight  hundred  and  fifty  to  and  In- 
clusive of  section  ^bt  hundred  and  fifty- 
eight  of  the  Code.  Said  board  shall  have 
power  to  straighten,  cut  away,  or  fill  In  said 
river  banks  and  to  preserve  the  same  by 
walls,  plllog,  levees,  or  otherwise;  to  exca- 
vate, remove  sandbars  or  other  obstructions 
from  and  otherwise  Improve  the  bed  of  said 
river  so  as  to  make  It  available  for  boating, 
skating  and  other  sports."  The  same  sec- 
tion also  confers  authority  to  bridge  the 
river,  and,  upon  conditions,  to  construct  a 
dam  below  the  present  dam.  Section  3  of 
the  act  gives  the  board  of  park  commis- 
sioners power  "to  construct  and  regulate  the- 
use  of  wharves,  landing  places,  bath  houses, 
boat  houses,  and  other  suitable  structures," 
and,  further  provides  that,  "If  said  board 
shall  by  the  construction  of  a  dam  at  public 
expense  below  the  present  dam  hold  back 
and  maintain  a  bed  of  water  suitable  for 
boating,  skating,  and  other  sports,  it  shall 
have  exclusive  Jurisdiction  over  such  water 
between  such  dams,  and  the  ice  formed  there- 
on for  park  purposes  and  may  prohibit  the 
taking  of  ice  therefrom  by  riparian  owners 
or  other  persons.  *  *  •  The  Improve- 
ment and  use  of  said  river  for  boating,  akat- 
Ing,  and  other  similar  sports  diall  be  deemed 
park  purposes  within  the  meaning  of  thi» 
act  and  the  general  law." 

The  appellant's  action  Is  founded  on  the 
powers  conferred  upon  It  by  the  act  under 
consideration,  and  the  demurrer  challenges 
tbe  scope  of  the  act;  the  appellee  contending 
that  undo:  Ita  provlsIoDS  the  plalntUT  has 
no  authority  to  exclude  the  defendants  from 
taking  Ice  from  that  portion  of  the  river 
above  the  present  dam,  and  ita  constitution- 
ality, because  the  defendants  rights  were 
vested  before  the  act  was  puaed,  and  be- 
cause It  Is  violative  of  the  fonrteentb 
amendment  ct  the  ConstituUm  of  tbe  United 
States,  and  of  section  18  of  article  1  ot  the 
Constitution  of  the  state.  It  Is  said  that  the 
provision  that  "the  vested  rights  of  other 
riparian  owners  shall  not  be  affected  by  this 
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act"  was  Intended  to  except  the  defendants 
from  tbe  operation  of  the  statute  and  to 
reserve  to  them  the  rights  they  were  enjoy- 
ing at  the  time  of  Its  passage;  and,  further, 
that  the  exclusive  Jurisdiction  expressly 
given  by  section  3  of  the  act  limited  the 
power  of  the  commissioners  to  the  control  of 
the  ice  formed  below  the  present  dam.  The 
act  aa  a  whole  is  not  very  harmonious,  nor 
Is  its  meaning  entirely  clear.  In  my  opinion 
the  third  section,  construed  In  connection 
with  the  provision  of  the  first  preserving 
vested  rights,  quite  clearly  indlcates'an  in- 
tention to  limit  the  powers  of  the  board 
over  the  Ice  to  that  formed  on  the  water  be- 
low the  present  dam.  But  the  other  mem- 
bers of  the  court  are  of  opinion  that  the 
^)eclficatlon  of  power  to  prohibit  taking 
ice  from  this  particular  portion  of  tbe 
liver  does  not  exclude  the  power  to  prohibit 
tbe  taking  of  Ice  from  the  other  portions 
thereof  above  the  present  dam,  because,  If 
the  board  does  not  have  the  latter  power,  tbe 
purposes  of  tbe  entire  statute  would  be  de- 
feated; and  It  Is  thougbt  that  tbe  provision 
of  section  1,  referred  to,  was  put  into  the 
act  for  tbe  purpose  only  of  preserving  sncb 
rights  as  were  In  fact  and  in  law  vested  at 
that  time.  Of  course,  the  language  used, 
construed  literally  and  alone,  means  precise- 
ly tlut.  but  the  provision  was  wholly  un- 
necessary for  that  pnrpose,  and,  It  so  con- 
strued, it  is  meaningless,  because  the  courts 
will  protect  rested  rights  -without  legislative 
authority. 

CfmgresB  declared  the  Des  Moines  river 
to  be  a  public  highway  In  1846.  but  the  act 
was  repealed  in  18T0.  Tbe  river  was  me- 
andered, however,  and  the  title  to  Its  bed 
Is  conceded  to  be  In  tbe  state  In  trust  for  the 
nse  of  tbe  public.  In  determining  the  validi- 
ty of  tbe  act  In  question.  It  is  necessary  there- 
fore to  look  to  the  rights  of  the  defendants 
as  riparian  owners,  and  to  their  rights  In 
common  with  the  general  public  growing  out 
of  the  public  ownership  of  the  bed  of  the 
stream.  It  Is  the  settled  rule  in  this  state 
that,  where  the  bed  of  the  stream  Is  public 
property,  the  owners  of  land  bordering  on  the 
stream  have  no  title  to  the  Ice  which  forms 
tbereon  as  incident  to  their  ownership  of  the 
banks.  Brown  v.  Cnnningbam,  82  Iowa,  012, 
«  N.  W.  1042,  12  L.  R.  A.  683;  Serrln  v. 
Crefe,  67  Iowa,  196.  25  N.  W.  113;  Marsh 
T.  McNlder,  88  Iowa,  390,  65  N.  W.  469,  21 
U  B.  A.  833,  46  Am.  St.  Rep.  240.  And  such 
seems  to  be  the  rule  In  most,  if  not  In  all,  of 
tiie  other  states.  See,  on  the  subject,  2  Cur- 
rent Law.  2080;  Gould  on  Waters  (3d  Ed.) 
I  191,  and  cases  cited;  Sanborn  v.  People's 
tee  Co.  (Minn.)  84  N.  W.  641.  61  L.  R.  A. 
$29.  88  Am.  St  R^.  401.  If  riparian  owner- 
ship carries  with  It  no  right  to  the  Ice  form- 
ed on  public  waters.  It  is  clear  that  there 
can  be  no  vested  right  to  such  Ice  because 
«t  the  Improvements  on  the  land,  or  because 


of  tbe  length  of  time  the  riparian  owner  has 
harvested  Ice  therefrom,  ^e  right  being 
common,  one  member  of  the  public  has  the 
same  right  to  the  Ice  that  another  has,  and 
It  Is  only  by  an  actual  appropriation  thereof 
each  year  that  any  right  thereto  can  be  ac- 
quired. Becker  v.  Hall.  116  Iowa.  689,  88 
N.  W.  324,  and  cases  snpra. 

It  may  readily  t>e  conceded  that  the  state 
may  not  deny  the  right  to  take  Ice  from  a 
public  stream  any  more  than  It  may  inter- 
fere with  the  common  right  to  take  water 
tberefnnn,  or  of  fishing  therein,  and  yet  all 
of  tbe  authorities  hold  that  such  rights  are 
the  subject  of  reasonable  regulations.  Brown 
V.  Cunningham,,  supra;  Gould  on  Wat^s, 
189;  Barrows  t.  Mca>ermott.  73  Me.  441; 
Woodman  v.  Pitman.  79  Me.  466. 10  Atl.  821. 
1  Am.  St  Rep.  842;  Bossmlller  t.  State 
(Wis.)  89  N.  W.  889.  68  L.  R.  A.  98.  The 
public  right  which  every  Inhabitant  may  exer- 
cise is  not  confined  to  taking  ice.  flsblng,  etc. 
The  right  to  uae  tbe  stream  for  boating  skat- 
ing, and  other  sports  Is  also  Included  therein. 
It  Is  ttMretore  manifest  that  tbe  defendants 
have  no  rights  wtaldt  may  be  exercised  to 
the  exclusion  of  all  othns,  and.  the  owner- 
ship of  tbe  stream  being  in  tbe  state  In  trust 
tor  all  of  the  people,  it  is  the  duty  of  the 
L^slature  to  enact  such  laws  aa  will  beat 
preserve  Its  nse  tor  aU  persons,  and  for  all 
purposes.  And  if  It  does  no  more  than  this, 
its  relations  ore  not  nnreasonabla  Oosn- 
monwealth  v.  Gilbert  160  Mass.  167,  86  N. 
B.  454,  22  L.  R.  A.  489;  Com.  v.  Perley,  180 
Mass.  469;  Organ  v.  State,  66  Ark.  267,  19 
8.  W.  840;  Blttenhans  t.  Johnston,  92  Wis. 
088,66  N.  W.  806,S2L.R.A.  880;  Cooley's 
Con.  Urn.  (6th  Ed.)  643. 

The  alle^tions  of  the  petition  bring  tiie 
case  clearly  within  the  principle  of  Uie  mie, 
and  we  must  hold  that  the  act  Is  a  reason- 
able exercise  ot  Bwii  legislative  power.  The 
statute  does  not  In  our  Judgment  violate  the 
Constitution  of  the  United  States  or  the  Con- 
Btltntlon  of  tite  stata  It  does  not  take  from 
the  d^endants,  or  others,  any  prcqterty,  but 
merely  regulates  the  use  that  may  be  made 
of  a  common  public  right  Cooler's  Con. 
Llm.  666.  Tbe  substitution  of  one  public 
use  to  the  exclusion  of  other  public  uses  Is 
not  an  Invasion  of  a  right  of  property,  with- 
in the  meaning  of  either  constitution.  Cooley, 
supra;  McManua  t.  Carmlchael,  8  Iowa.  1; 
Cook  v.  City  of  Burlington,  80  Iowa,  04^  0 
Am.  Rep.  640;  Illinois  C«it  Ry.  Go.  T.  II* 
linols.  146  U.  B.  887,  13  Sup.  Ct  UO,  86 
L.  Ed.lOia 

It  is  suggested  that  if  tbe  act  Is  constltn- 
tl<Hial  it  Is  against  public  policy,  and  is  there- 
fore void.  A  I^slatlve  act  It  constitutional, 
declares  in  terms  the  policy  of  the  state  and 
Is  final  so  far  as  the  court  la  concerned. 
Kuhn  V.  Kuhn.  126  Iowa,  449, 101  N.  W.  161. 

The  demurrer  should  have  been  orerruled, 
and  tbe  Judgment  Is  therefore  reversed. 

RevOTsed. 
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GO^raRATmO  BAXnC  OF  IOWA  T. 
HBLDRUH  «C  aL 

(Saprema  Conn  of  Iowa.  Oct.  20.  190S.) 

1.  Affeai. — Rbcobd— EviDEnci:— Gbbtifica- 
noN. 

Code,  I  8652,  providefl  that  in  equitable  ao- 
tiona  all  the  evidence  ahall  be  taken  down  in 
wTitine,  or  any  part  of  tlie  evidrace  ma^  be  tak- 
en in  the  form  of  depositions,  all  of  which  evi- 
dence shall  be  certified  by  the  jadge,  and  the  eri- 
dence  and  certificate  made  a  part  of  the  record 
on  appeal.  Held  that,  unless  the  evidence  is 
preaerred  aa  required  by  the  statute.  It  cannot 
be  considered  on  appeal. 

2.  Saicb— Statbiiknt  of  Facts. 

The  fact  that  an  equity  action  was  sub- 
mitted to  the  trial  conrt  on  an  agreed  statement 
of  facts  reduced  to  writing  did  not  render  the 
certificate  of  the  trial  judge  unnecessary. 
8.  Building  Associationb  —  Conteacts  — 

USUBY— STATUTBS— LlOALIZATION . 

Though  a  building  and  loan  contract  was 
usurious,  having  antedated  Acts  27th  Gen. 
Assam,  p.  82,  c.  48,  it  was  legalised  thereby. 

Appeal  from  DlBtrlet  Omirt,  Folk  Oountsr; 
A.  H.  McV^,  Jndge^ 

Action  in  canity  to  recorar  jodsment  npm 
a  promlMory  note  and  to  fwedose  a  mortme 
giTCD  to  Becnre  tlie  sama  There  was  a  decree 
In  favor  of  plaintiff,  and  the  defoidants  ap- 
peal. Afflrmed. 

Mayne  &  Hazleton,  tot  ain>ellantB.  B.  D. 
Samson,  for  appellee. 

BISHOP,  J.  1.  Tlie  appellee  baa  filed  an 
amendment  to  appellants*  abstract  in  which 
It  Is  denied  that  the  evidence  in  the  ease  or 
any  thereof  is  properly  before  the  court  In 
such  amendment  it  is  declared  that  the  evi- 
dence as  taken  and  had  upon  the  trial  was 
not  certified  and  preserved  as  required  by  the 
provisions  of  Code,  fi  36S2.  And  appellants 
have  failed  to  sustain  their  abstract  by  a  cer- 
tification of  the  record.  In  this  state  of  the 
record,  appellee  has  filed  a  motion  to  strike 
the  alleged  evidence  as  the  same  appears  In 
the  abstract  of  appellants,  and  such  motion 
was  submitted  with  the  case.  We  think  the 
motion  must  be  sustained  Unless  the  evi- 
dence la  preserved  as  required  by  the  statute, 
It  cannot  be  considered  Hartnett  v.  Sioux 
City,  66  Iowa.  254,  23  N.  W.  654;  Preston  t. 
Hale,  66  Iowa,  409,  21  N.  W.  701. 

Counsel  for  appellants  Insist  that  as  the  ab- 
stract filed  by  them  makes  it  appear  that  the 
case  was  submitted  to  the  trial  court  upon  an 
agreed  statement  of  facts,  reduced  to  writing, 
there  was  a  substantial  compliance  with  sec- 
tion 3662  of  the  Code;  that  there  was  then  no 
occasion  for  the  certificate  of  the  trial  judge. 
One  trouble  with  this  contention  Is  that  the 
abstract  of  appellant  makes  It  appear  that  In 
addition  to  the  agreed  statement,  the  deposi- 
tions of  witnesses  were  taken  and  used  upm 
the  trial.  The  mat^allty  of  the  evidence 
so  taken  is  not  material  to  the  question  we 
have  to  consider.  Moreover,  the  agreed  state- 
ment of  facts  submitted  to  the  court  amounted 
to  no  more  than  a  matter  of  evidence,  and  as 
the  same  was  not  cerOfled  and  preserved  as 


required  by  law,  and  espedally  as  the  same 
does  not  appear  to  have  been  filed,  we  have 
no  means  of  identifying  the  evidence  or  of 
determining  whetho*  all  thereof  is  properly 
before  us.  The  case  of  Black  v.  Howell.  56 
Iowa,  eao,  10  N.  W.  216,  is  not  an  authority 
to  the  contrary.  That  was  a  law  action,  and 
the  holding  was  that  an  agreed  statement  of 
facts  signed  by  the  parties  and  filed  In  the 
case  obviated  the  necessity  for  a  bill  of  ez- 
ceptlons.  Our  conclusion  finds  direct  support 
in  Underwood  v.  Lmnbard  QiT.  Co.,  84  lomu 
26,  60  N.  W.  219. 

2,  The  appellants  took  exception  to  the  de- 
cree, and  it  Is  now  insisted  that  upon  the 
face  of  the  pleadtogs  it  conclusively  appears 
that  the  contract  sued  upon  was  tolnted  with 
usury,  and  that  purged  of  the  usurious  inta- 
est  the  payments  admitted  to  have  been  made 
were  more  than  snflQclent  to  satisfy  the  in- 
debtedness. In  respect  of  this,  It  is  sufficient 
to  say  that  the  allegation  is  that  plaintiff  is 
a  building  and  loan  association,  and  that  the 
contract  was  a  building  and  loan  contract 
Should  we  concede  that  upon  Its  face,  and  as 
of  the  time  when  made,  It  appeared  to  be 
usurious,  still  it  is  to  be  said  that  the  same 
antedated  and  became  legalized  by  force  of 
the  passage  of  chapter  48,  p.  32,  Acts  27th 
Oen.  Assem. 

Counsel  for  appellants  also  urge  that  there 
was  an  a*ror  In  computation  of  the  amount 
due  as  made  by  the  court  We  conclude 
oth^wise.  Taking  the  amount  of  the  loan 
as  evidenced  by  the  note  given,  and  accepting 
of  the  payments  made  and  dividends  credited 
as  stated  in  the  petition,  and  computing  ac- 
cording to  our  rule  as  laid  down  in  Iowa, 
etc.,  Co.  V.  Matthews  (Iowa)  102  N.  W.  817, 
the  balance  found  due  does  not  emeed  the 
amount  carried  into  the  decree. 

Affirmed. 


CONSOLIDATED  GOAL  CO.  t.  FXNDLET 
•t  ux. 

(Supreme  Court  of  Iowa.   Oct  25,  1906.) 
L  Vendob  and  Puechaseb— Duties  or  Ven- 

DOB— EXECtJTIOW  OF  DEED. 

Where  an  option  for  the  sale  of  land  pro- 
vided that  notice  of  the  determination  of  the 
purchaser  to  make  the  purchase  should  be  given 
to  the  vendor  within  the  option  period,  and 
that  the  purchase  price  idiould  be  paid  to  the 
vendor  upon  delivery  to  the  purchaser  of  a 
warranty  deed,  the  vendor,  from  the  day  notice 
of  the  purchaser's  election  to  take  the  land  was 
served  on  him,  was  under  obligation  to  execute 
and  atand  ready  to  deliver  the  deed  upon  pay- 
ment of  the  purchase  price,  and  it  waa  not  in- 
cumbent on  the  purchaser  to  present  for  execu- 
tion a  deed  of  hia  own  making. 

2.  iJiTEBiasT — Right  to  Recoveb — Pabtt  eh 
Defattlt. 

A  vendor  who  failed  to  execute  and  tender 
a  deed  as  required  by  the  contract  waa  not  en- 
titled to  int»est  on  the  contract  price  during 
the  period  that  he  remained  so  In  default 

3.  Vkhdob  AMD  Pdbohaseb — Abstract  of  Ti- 
ns— ^Dutt  to  Furnish. 

A  provision  of  a  contract  for  the  sala  of 
laud  requiring  the  vendor  to  fumlah  an  ahstract 
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of  title  with  the  deed  cunot  be  Ignored,  but 
Bbonld  be  enforced  In  a  decree  for  cpedfie  per- 
formance. 

[Ed.  Nottt. — ^For  cues  in  point,  see  toI.  48, 
CcDt.  Diff.  Vendor  and  Purchaser.  I  262.] 

Appeal  from  District  Court,  Monroe  County; 
C  W.  Yennillion,  JudgSi 

Action  in  equity  for  spedflc  performance 
of  ft  MHitract  to  convey  an  Interest  In  real 
estate.  The  plaintiff  appeals.  Modified  and 
affirmed. 

J.  a  Mabr7,  Clark  &  McLanshlln,  and 
Jamea  C.  Davis,  for  vpeUutt.  T.  B.  Tmf, 
for  ftppelleei. 

BISHOP,  J.  The  defendants,  hnibasd  and 
wlf^  In  October,  1809,  entered  Into  an  agree- 
ment in  writing  with  <»ie  Cobbs  wherein  they 
granted  to  him  the  right  and  privily  upon 
terms  and  ccmdltlODS  spedfled  to  purchase 
the  ooal  and  mtaetala  nnderlying  the  lands 
in  question;  mch  privily  to  continue  in 
fivce  nntll  January  1, 1900.  Among  the  pro- 
Tifltons  of  the  writing  are  these:  *7Iotice  of 
the  determination  of  the  second  party  to 
make  purchase  shall  be  given  In  writing  to 
first  party  aa  or  before  Uie  expiration  of 
said  period,  as  aforesaid.  *  •  •  The  sec- 
ond party  shall  not  be  bound  to  make  any 
teodnr  of  the  purchase  price,  but  the  same 
shall  be  paid  to  the  first  party  upon  delivery 
to  the  sectmd  party  of  a  warr/uty  deed  to  said 
coal  and  other  mineral,  as  aforesaid.  *  *  * 
An  abstract  of  title  showing  perfect  title 
shall  be  furnished  by  first  par^."  Cobbs  as- 
signed the  contract  to  the  pialntifF  company, 
and  on  December  1^  1889^  plaintiff  served 
notice  in  writing  upon  defoulauts  of  its 
electUm  to  purchase  the  property.  The  notice 
doses  thus:  "And  yon  are  requested  to 
make  and  dellv«  to  the  Consolidated  Com- 
pany your  good  and  suffldent  deed  of  said 
land,  with  an  abstract  of  title,  showing  per- 
fect title,  as  provided  in  said  option."  Plain- 
tiff alleged  a  failure  of  compliance  with  said 
notice,  and  demands  a  decree  accordingly.  De- 
fendants In  their  answer  filed  August  18, 
1903,  deny  that  they  liave  refused  or  made  any 
objection  to  the  execution  of  a  deed  as  called 
for  by  the  option  contract  It  is  then  al- 
leged by  them  that  at  a  meeting  between 
themsdves  and  B.  C.  Buxton,  the  superintend- 
ent of  the  plaintiff  company,  had  on  Decem- 
ber SKK  180^  Bald  Buxton  tendered  a  deed  to 
them  for  execution,  but  that  they  refused  to 
do  so,  for  the  reason  that  the  provisions 
therein  contained  did  not  conform  to  the 
jvovislons  of  the  option  contract;  and  they 
say  that  at  no  time  since  lias  the  plaintiff  in- 
formed them  of  Its  willingness  to  accept  any 
other  kind  of  a  deed  than  the  one  thus  pre- 
sented. Further  answering,  the  defendants 
aver  a  rmdlness  on  their  part  to  execute  a 
deed  oonftorming  In  Its  provisions  to  the  op- 
tion contract,  and  upon  payment  of  the  con- 
tract price,  with  interest,  from  December  SO, 
1889,  In  a  r^ly  plaintiff  alleges  frequent 
oral  requests  and  one  written  request  for  a  I 


deed  executed  in  accordance  with  tbe  con- 
tract of  option.  Upon  the  trial  In  tbe  court 
below,  the  decree  provided  for  the  execution 
and  dellvwy  of  a  deed  by  defaidanta,  and 
spedfying  tbe  terms  and  conditl<ms  to  be 
inserted  therein,  and  further  provided  that 
plaintiff  should  pay  the  contract  price,  with 
Interest,  from  Deconher  80, 1899^  as  prayed 
by  defendants.  No  mention  Is  made  of  an 
abstract  of  title  In  the  deereeu  Tbe  appel- 
lant, plalntiil,  complains  of  so  mudi  of  the 
decree  only  as  ^vi^  for  tbe  payment  of 
Interest,  and  for  that  it  Ignores  tbe  contract 
provision  for  an  abstract  of  title. 

It  Is  sufllciakt  to  say  In  respect  of  ttte  evi- 
dence that  It  fairly  tended  to  support  the 
allegations  of  tbe  respective  parties.  And, 
such  bdng  tru^  we  tiUnk  tbe  contentions  of 
appellant  must  be  sustained.  Under  the  con- 
tract It  was  not  for  tbe  plaintiff  to  presoit  a 
deed  for  execntlcm.  From  the  day  notice  of 
election  was  served.  It  was  for  the  defendante 
to  execute  and  stand  ready  to  make  delivery 
thereof  npon  pi^ent  of  tbe  purchase  price. 
Conceding,  therefore,  as  we  may,  that  the 
deed  tendered  tor  executi<m  by  Buxton  did 
not  conform  to  the  contract,  this  can  avail 
defOndanto  nothing.  They  Aould  have  pre- 
sented a  deed  of  their  own  making.  Having 
gone  tiieir  way  and  remained  silent  upon 
the  mistaken  theory  that  they  could  not  be 
called  to  act  until  plaintiff  presented  thou 
with  a  deed  whldi  met  their  notion  of  tbe 
requirements  of  tbe  contract  there  is  no 
principle  npon  which  they  can  be  permitted 
to  recover  interest  covering  tbe  period  of 
their  own  default  Scbool  District  v.  It<^eTS, 
8  Iowa,  816;  Zebley  v.  Sears,  38  Iowa,  607; 
Minard  v.  Beans,  64  Pa.  413;  Railway  v. 
Railway  dM.)  44  N.  E.  823,  35  L.  R.  A.  167. 
The  ctmtract  called  for  an  abstract  of  title 
to  be  furnished  with  the  deed,  and  the  pro- 
vision cannot  be  Ignored.  1  Am.  &  Eng. 
Bncy.  218.  The  failure  to  make  requirement 
therefor  in  the  decree  was  evidently  an  over- 
sight The  decree  will  be  modified  In  the  re- 
spects indicated,  and  otherwise  It  will  stand 
affirmed.  The  costs  of  this  appeal  will  be 
taxed  to  tbe  appellees. 

Modified  and  affirmed. 


WOODWARD  et  al.  v.  BARB  et  a!. 
(Supreme  Court  of  Iowa.   Nov.  15,  1900.) 
QinxTino  Tmm — Equrrr — Laches. 

PlaIntiff*B  ancestor  died  seised  of  the  legal 
title  to  tbe  land  in  questioa,  which  he  had  pur- 
chased for  a  home  for  the  ancestor  of  the  grant- 
ors of  one  defendant  and  husband  ot  the  other 
defendant  The  iatter's  husband  occupied  the 
land  from  1869  until  his  death  in  1895,  improv- 
ing the  same  and  paying  taxes  there<»i  as  if 
it  had  been  bis  own,  and  also  repaying  part  of 
the  pnrdiase  price.  The  amount  of  such  pay- 
ments was  voT  uncertain.  Plaintiff's  ancestor 
died  in  1870.  The  deed  was  duly  recorded,  and 
furnished  notice  of  his  title,  and  one  of  the 
plaintiffs  had  actual  knowledge  of  the  trans- 
action for  nearly  20  years,  and  circumstances 
tended  to  show  that  such  knowledge  was  po»- 
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sessed  by  a3l  of  plaintiffs  for  a  much  loneer 
time.  Suit  to  quiet  title  and  for  possesaton 
was  not  brought  ontfl  1903.  Beld,  that  ptatn- 
titb  were  guilt?  of  ladiM,  barring  relief. 

[Ed.  Note. — Vor  ctmm  In  point  mb  toL  41* 
Gent:  Dig.  Quieting  Title,  S  CST] 

Appeal  from  District  Oovrt,  Butter  County; 
J.  F.  Clyde,  Judge. 

Action  In  equity  to  quiet  the  title  to  and 
to  recover  tbe  posiettion  of  real  estate. 
There  uras  a  Judgmeut  for  the  defendants, 
and  the  plaintiffs  appeaL  Affirmed. 

Geo.  M.  Craig,  for  appellant!.  M.  Har^ 
nesB,  for  appellees. 

8HEBWIN,  O.  J.  In  1868  George  W. 
Woodward,  who  was  a  resident  of  tbe  state 
of  Pennsylvania,  bought  the  land  In  ques- 
tion for  tbe  purpose  of  furnishing  a  home  for 
Ablsha  Woodward,  who  was  his  nephew  and 
a  resident  of  the  state  of  Iowa.  He  toolc 
the  title  In  his  own  name,  and  be  and  Ablsha 
executed  a  written  agreement,  bearing  date 
tbe  iBt  day  of  January,  1869,  which  stated 
that  George  W.  Woodward  had  loaned  to 
Ablsha  Woodward  a  small  sum  in  addition 
to  tbe  91.000  advanced  for  the  purchase  of 
the  land,  and  that  the  total  indebtedness  of 
said  Ablsha  Woodward  on  account  of  both 
Items  and  the  interest  thereon  was  In  ex- 
cess of  $1,100.  The  Instrument  also  pur- 
ported to  lease  the  premises  to  Ablsha  Wood- 
ward for  the  term  of  one  year,  and  from 
year  to  year  thereafter,  upon  the  payment 
of  an  annual  rent  of  $80.  It  also  provided 
that  larger  payments  might  be  made  at  any 
time,  and  that  when  the  principal  sum  loan- 
ed, with  interest,  was  paid — the  rent  In  such 
event  to  be  treated  as  interest — a  conveyance 
of  the  land  would  be  made  to  Abisha  Wood- 
ward, his  heirs  or  assigns.  Ablsha  Wood- 
ward took  actiial  possession  of  the  farm 
early  in  1809,  and  resided  thereon  until  his 
death  in  March,  1895,  improving  tbe  same 
and  paying  the  taxes  thereon  as  If  it  had 
been  his  own.  The  defendant  Nancy  Wood- 
ward Is  his  widow,  who  claims  a  life  estate 
In  tbe  laud,  and  the  defendant  Barr  Is  a 
grantee  thereof  from  the  belrs  of  Ablsba 
Woodward;  his  title  being  subject  to  the 
aforesaid  life  estate.  Ceo.  W.  Woodward 
died  In  1S75,  and  the  plaintitEs  claim  as  his 
beirs  or  devisees;  the  title  to  the  land  hav- 
ing stood  In  bis  name  to  the  present  time. 

Tbls  suit  was  commenced  in  April,  1903. 
The  defendants  plead  tbe  statute  of  limita- 
tions, adverse  possession,  and  laches.  There 
la  evidence  that  Abisha  Woodward  made 
payments  under  the  memorandum  mention- 
ed, bat  the  amount  and  date  thereof  Is  left 
In  hopeless  obscurity  because  of  the  death 
of  both  parties  to  tbe  agreement  The  de- 
fendant Nancy  Woodward  was  76  years  old 
when  her  deposition  was  taken  to  be  used  In 
the  case,  and  she  knew  but  little  concern- 


ing the  business  transactions  between  tier 
husband  and  his  uncle.  George  W.  Wood- 
ward died  In  a  foreign  land,  and  seems  to 
have  left  no  record  which  sheds  any  light 
on  the  transaction.  We  need  not  determine 
whether  there  was  an  actual  lease  of  the 
land,  or  whether  the  title  was  taken  as 
security  for  the  debt  mentioned  In  the  writ- 
ten agreement;  for  whatever  constmctlon 
we  mlglit  place  on  the  transacUon  wonld  be 
immaterial,  in  view  of  Qie  condnslon  we 
reach  that  the  plaintiffs*  laches  and  delay  In 
asserting  their  dalm  should  bar  recovery. 
Tbe  deed  was  duly  recorded  In  Bntla  connty 
at  the  time  of  tbe  transfer  of  the  title,  and 
It  afforded  constmctlve  notice  to  all  tbe 
world  that  the  title  stood  In  George  W. 
Woodward  from  that  time  uutU  suit  was 
brought  herein.  In  addition  to  this,  there 
is  dhrect  evidence  that  at  least  one  of  the 
plaintiffs  bad  actual  knowledge  of  the  trans- 
action between  the  two  deceased  ram  nearly 
20  years  before,  and  there  are  circumstances 
tending  to  show  that  such  knowledge  was 
possessed  by  all  <tf  the  plalntlfls  for  a  much 
longer  time.  Twenty  years  elapsed  between 
the  death  of  George  W.  Woodward  and  that 
of  Abisha  Woodward  without  a  word  on  tbe 
subject  or  the  assertion  of  any  claim  to  the 
land,  and  not  until  eight  years  after  the 
death  of  the  latter  was  this  suit  commenced. 
A  court  of  eqq^ty  will  not  and  should  not 
enforce  stale  claims,  when  it  is  apparent 
that  the  neglect  has  rendered  It  difficult  to 
determine  the  very  right  of  the  matter;  and 
such  Is  the  case  before  us.  In  Wlthrow  v. 
Walker,  81  Iowa,  661,  47  N.  W.  893.  It  is 
said:  "A  court  of  equity  applies  the  rule 
of  laches  according  to  its  own  ideas  of  right 
and  Justice.  Every  case  is  governed  chiefly 
by  Its  own  circumstances.  Whether  the 
time  the  negligence  has  existed  Is  sufficient 
to  make  it  effectual  is  a  question  to  be 
resolved  by  the  sound  discretion  of  tbe 
court"  As  we  have  seen,  the  plaintifTs 
were  negligent  for  nearly  20  years  during  the 
life  of  Abisha  Woodward,  and  their  conduct 
was  well  calculated  to  Induce  the  belief  that 
they  bad  no  faith  In  their  title,  and  would 
not  attempt  to  assert  It  against  him.  The 
real  owner  of  land  may,  by  bis  negligence, 
estop  himself  from  asserting  title.  Hall  v. 
Doran,  13  Iowa,  370.  And  a  court  of  equity 
"will  never  Interfere  In  opposition  to  con- 
science of  good  faith.  •  •  •  It  win  never 
be  called  Into  activity  to  remedy  the  eon  se- 
quence a  of  laches  or  neglect,  or  tbe  want  of 
reasonable  dUigence."  Wlthrow  v.  Walker, 
supra;  Mlckel  v.  Walraven,  92  Iowa.  423.  60 
N.  W.  633.  There  Is  no  evidence  that  Ablsha 
Woodward  concealed  anything  from  the 
plalntUh^  or  that  they  were  In  any  way  mis- 
led his  acts. 
The  Ju^ment  Is  affirmed. 
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RENSHAW  v.  DIGNAN. 
(Saprune  Court  of  loya.  Nov.  15,  1905.) 

L  firiDCnCB — CONCLUBIOR  OF  WlTITKSB. 

TestimoDy  of  a  party  that  he  never  rttceiv- 
ed  or  accepted  a  deed  from  defeodant  was  not 
an  inadmissible  conclosioo  of  the  -  witness, 
where  at  the  time  aach  testimony  waa  addaced 
there  wm  no  ahowins  of  any  facts  or  circum- 
stances which  pointea  even  to  a  delivery  of  the 
deed. 

2.  Same  —  Res  Oebtx  —  DECLABATions  «w 
Gbaittee  at  Time  of  Tender  of  Deed. 
Dedarations  of  a  grantee  of  land  when  the 
deed  waa  tendered  or  presoited  to  him  are  ad- 
missible as  part  of  the  res  gestae  to  show  his 
intent,  and  also  as  verbal  acts  indicating  his 
purpose  at  the  time.  That  the  grantor  was  not 
present  is  immaterial. 

[Bd.  Note;— For  cases  in  point,  see  TOl.  20; 
Cent.  Die.  Bvidence,  H  S20,  m] 

8.  Exchange  or  Pbopebtt  —  Acnon  vob 
Breach  of  CoimiACT — Bvidbncb. 

In  an  action  to  recover  the  value  of  certain 
real  estate,  which  it  was  claimed  defendant  had 
Bgraed  to  give  plaintiff  In  ezdiange  for  other 
real  estate,  defendant  pleaded  performance  by 
the  execution  of  the  deed  to  plaintiff,  and 

Slaintiff  in  reply  denied  the  acceptance  of  the 
eed  and  offered  to  reconvey  to  defendant  any 
apparent  title  he  might  have.  BOd^  that  the 
testimony  of  plafaitiff  that  he  was  willing  to 
quitclaim  the  property  to  defendant  waa  im- 
material. 

A  Appeae,  —  Habhless  ttaaom  —  Etideitox 
CnBBD  BT  InftTBnonoiTB. 

In  an  action  fbr  the  value  of  certain  real 
estate,  which  it  was  claimed  defendant  had 
agreed  to  convey  to  plaintiff  in  exchange  for 
other  real  estate,  defendant  claimed  tliat  he  bad 
delivered  his  deed  accordlnff  to  contract,  and 
plaintiff  was  permitted  to  tesdfy  that  he  was 
willin|;  to  Quitclaim  to  defendant  any  title  that 
be  might  have.  Held,  that  such  testimony, 
while  inunaterial,  was  clearly  without  prejudice 
to  defendant,  where  the  Jury  was  ^poly  In- 
structed as  to  the  law  of  th«  case. 

5.  SaHB — X>I8CBBTI0N  OF  LOWBB  COUBT — Bflft* 

CONDUCT  OF  Counsel 

As  to  the  alleged  misconduct  of  counsel, 
there  was  nothing  in  the  record  except  that  de- 
fendant objected  to  a  line  of  argument  present- 
ed by  plaintiff*s  counsel  as  to  the  profit  defend- 
ant had  made  by  the  transactfon  Involved.  No 
ruling  of  the  trial  court  waa  shown,  nor  was 
tbera  anything  to  Indicate  what  the  trial  court 
said  when  the  objection  was  Interposed.  Held, 
that  the  Supreme  Court  must  presume  In  fa- 
vor of  the  trial  court's  action,  and,  a  motion  for 
a  new  trial  based  in  part  upon  such  alleged 
misconduct  having  beoi  refused,  soch  court 
cannot  Interfere. 

6.  New  Tbial — Cuiculative  Evidence. 

A  new  trial  on  tlie  ground  of  newly  dis- 
covered evidence  relating  to  an  alleged  conver- 
sation shown  upon  the  trial  as  having  occurred, 
which  conversation  was  denied  by  defendant, 
wu  properly  refosed ;  the  newly  discovered  evi- 
dence being  merely  camulative. 

[Ed.  Not&— For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  New  Trial,  H  218-^.} 

7.  Saiu—Newlt  DiaoovBBED  Evidence — Dil- 

lOEHCL 

The  newly  discovered  evidence  upon  which 
a  new  trial  was  asked  related  to  an  alleged  con- 
versation proved  upon  the  trial  as  having  oc- 
curred at  a  certain  place.  The  conversation  was 
denied  by  defendant,  and  he  must  have  known 
who  was  present  at  the  time  of  the  conversa- 
tion. Held,  tliat  a  new  trial  was  properly  re- 
fused on  the  ground  of  want  of  diligence. 
^[Bd.  Note. — For  cases  in  point,  see  voL  87, 
Cent  Dig.  New  Trial,  |  210,1 
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&  SAJCB — SUBPBISE  AT  TeSTIHONT  PBMmCBD — 
DiUGENCB  IK  AVEBTINO  CONSEQUENCES. 

Where  defendant  was  folly  advised  during 
the  trial  what  claim  was  made  by  plaintiff 
with  reference  to  the  conversation  that  took 

Elaoe  between  defendant  and  others,  he  should 
ave  asked  for  a  continuance,  if  be  was  sur- 
prised by  the  testimonv,  instead  of  waiting  for 
verdict  and  then  making  a  motion  for  a  new 
trial. 

[Eld.  Note. — ^For  cases  in  point  see  vol.  37, 
Cent  Dig.  New  Trial,  §  196.] 

Appeal  from  District  Court,  Blacktaawk 
County ;  A  8.  Blair,  Judge. 

Action  at  law  to  recover  the  value  of  cer- 
tain real  'estate,  which  it  is  claimed  defendant 
agreed  to  give  plaintiff  in  exchange  for  other 
real  estate^  Defendant  denied  the  allegation^ 
of  the  petition  and  pleaded  performance  on 
bis  part  by  the  execution  of  a  deed  to  plain- 
tiff for  the  real  estate  In  qaeatlou,  which  was 
accepted  and  retained  by  plaintiff  and  Is  now 
held  by  him.  Plaintiff  In  reply  denied  the  ac- 
ceptance of  the  deed,  and  offered  to  reconvey 
to  defendant  any  apparent  title  be  might  have 
In  the  real  estate.  On  these  Issnes  the  case 
was  tried  to  a  Jury,  resulting  in  a  Terdlct  and 
Judgment  for  plaintiff,  and  defimdant  appeals. 
Affirmed. 

Hnllan  ft  Plcftett,  for  appellant  F.  F.  Fo- 
TlUe  and  Reed  ft  TnUilIl,  for  appellee 

DBBMEB;  J.  On  October  26,  1899,  the 
parties  to  tills  controversy  entered  Into  a 
written  contract  for  the  exchange  of  certain 
pn^rtles.  For  and  In  conatderatlon  of 
plaintiff's  agreement  to  convey  to  defendant 
all  his  right.  tiUe.  and  Interest  ia  and  to  160 
acres  of  land  In  Sac  conntr,  Iowa,  valued  at 
fS,49(^  defendant  agreed  to  convey  to  plaintiff 
certain  lots  in  Cook  county,  IlL,  Incnmbered 
tor  1750,  rained  over  and  above  the  mort- 
gage at  fSOO,  and  the  balance  ot  the  consider- 
ation, to  wit,  $4,600,  was  to  be  paid  In  cash 
on  or  before  Uorcb  1,  1900,  or  In  cash  and 
notes;  the  notes  to  be  secured  by  mortgage 
upon  the  land  conveyed  to  the  defendant 
Plaintiff  held  a  contract  of  purchase  for  the 
Sac  county  land,  by  the  terms  of  which  he 
agreed  to  pay  his  vendor  $6,^,  |1.500  of 
which  had  been  paid  In  cash  at  the  time  he 
made  his  contract  with  the  defendant  It 
la  claimed  by  plaintiff  that  defendant  did  not 
convey  the  Cook  county  lots  to  him  as  agreed, 
and  he  asks  judgment  for  tiie  value  thereof 
as  fixed  tti  the  contract  Defendant  claims, 
however,  that  he  did  execute  a  deed  therefor 
to  plaintiff,  which  was  accepted  and  retained 
by  him  (plalntUT).  The  issue  thus  tendered 
was  a  narrow  one,  and  the  trial  court  sub- 
mitted the  matter  to  a  Jury,  wblcb  found  for 
plaintiff,  and  Judgment  was  rendered  upon  the 
verdict  as  prayed.  For  a  reversal  defendant 
relies  upon  certain  alleged  errors  of  the  trial 
court  In  rulings  on  the  admission  and  rejec- 
tion of  testimony  and  upon  the  court's  refus- 
al to  grant  him  a  new  trial. 

Plaintiff  was  permitted  to  testify,  over  ob- 
jections Interposed  by  defendant,  that  he  had 
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nurer  received  or  accepted  a  deed  from  the 
defendaJit  for  the  Oook  connty  lots.  This  is 
aaid  to  have  called  for  an  InadmlSBlble  con- 
cliisl(»i  of  the  witness.  To  make  out  his  case 
plaintlfl  was  required  to  prove  this  negative 
fact;  and,  being  a  negative.  It  could  only  be 
proved  by  the  witness  speaking  directly  to 
the  point  At  the  time  the  evidence  was  ad- 
duced there  was  no  showing  of  any  facts  or 
circumstances  which  pointed  even  to  a  dellv- 
esry  of  the  deed.  That  none  had  been  deliver- 
ed  to  or  accented  by  the  plaintlfl  was  an  nl- 
tlmate  fact  to  which  be  might  testify.  That 
the  qnestl<m  was  ultimately  for  the>]niy  has 
no  bearing  iqKm  the  admlaslbUlty  of  the  tes- 
timony. If  there  were  an  issue  regarding 
delivery,  and  the  voidor  had  had  the  affirms 
tlve  of  showing  that  ime  had  been  made,  the 
case  would  present  a  different  aqiect  In 
that  case  such  a  fact  would  be  the  conelusion 
of  the  witness  from  other  facts  and  would  im- 
doubtedly  be  Inadmissible.  BnxAs  v.  Sioux 
City.  114  Iowa,  641.  87  K.  W.  68%  la  an  anal- 
<^tui  case,  (md  In  principle  sustains  the  rule 
here  announced. 

2.  Whether  or  not  a  deed  has  been  deliver- 
ed Is  largely  a  question  of  Intent  Hogue- 
laad  V.  Arts.  US  Iowa,  634.  8S  N.  W.  818. 
If  there  waa  a  delivery  of  the  deed  In  ques- 
tion it  was  made  by  one  Hawthorne  to  whom 
It  bad  beea  Intrusted  by  tlie  defendant 
Plaintiff  was  permitted,  over  defendant's  ob- 
jections, to  show  by  wltnos  Hawthorne, 
what  he  (plaintiff)  said  when  the  deed  was 
tendered  or  presented  to  him  (plalntifC). 
These  declarations  were  dearly  admissible, 
not  only  as  showing  plaintiff's  Intent  at  the 
time  the  paper  was  iianded  him.  but  also  as 
verbal  acts  Indicative  of  his  then  purpose, 
which  were  manif^tly  admissible  as  part  of 
the  res  geste.  That  defendant  was  not  pres- 
ent when  these  declarations  mm  made  Is  not 
controlling.  Mutual  Life  Go.  v.  HlUmon  (U. 
S.)  12  Sup.  Ct.  909,  36  L.  Ed.  706. 

8.  After  testimony  bad  been  ottereA  by  de- 
fendant r^ardlng  some  conversations  with 
plaintiff  relating  to  the  redeedlng  of  the  prop- 
erty to  defendant,  plaintiff  waa  permitted  to 
prov^  over  defendant's  objection,  that  he  waa 
willing  to  quitclaim  the  properly  to  the  de- 
fendant; and  he  produced  such  a  deed  fnnn 
himself  and  wife  for  the  premises,  In  which 
defendant  was  named  as  grantee.  Under  the 
Issues  this  was  a  wholly  Immaterial  matter. 
If  the  jury  believed  that  plaintiff  had  accept- 
ed a  deed  from  defradant  for  the  property, 
tbat  was  the  end  of  the  controversy,  and  they 
were  so  Instructed  by  the  trial  court  The 
action  was  not  to  rescind,  but  to  recover 
part  of  the  purchase  price  for  the  Sac  county 
property.  If  plaintiff  had  received  and  ac- 
cepted a  deed  for  the  Ck>ok  county  lots,  that 
was  the  end  of  the  case.  On  the  other  baud, 
If  he  bad  not  done  bo  and  defendant  bad  re- 
fused to  make  the  conveyance  as  agreed, 
plaintiff  was  entitled  to  a  money  judgment 
for  the  agreed  value  of  the  property.  Plain- 
tiff might  then  have  been  compelled  to  remove 


the  apparent  cloud  npcoi  the  title  to  the  Cook 
county  property,  tor  the  defendant  had  re- 
corded the  deed;  but  he  was  not  oBllged  to 
do  so  In  order  to  obtain  his  money  judgment 
But  the  Introduction  of  this  testimony  was 
clearly  without  prejudice  to  the  d^endant; 
for  the  Jury  was  proporly  Instructed  as  to  the 
law  of  the  case.  If  any  jnr^udlce  resulted. 
It  was  more  likely  to  be  agahost  tiie  plaintiff 
than  the  defaidant  for  ordinarily  an  offw 
to  reconvey  Is  an  admission  that  the  party 
i^^klng  the  (rffer  has  some  wott  of  a  title. 

4.  A  new  trial  wai  son^  because  of  mls- 
oondnct  of  plaintiff's  counsel  in  argument  to 
the  jury,  certain  false  and  perjured  testimony 
offered  by  plaintiff,  and  newly  dlscovned  tes- 
timony. As  to  the  alleged  misconduct  of 
counsel,  no  such  showing  Is  made  as  to  Jus- 
tify OS  In  interfering  with  the  discretion  of 
the  trial  court  In  such  matters.  There  la  noth- 
ing In  the  record  with  reference  to  this,  save 
that  defendant  (Ajectefl  and  ezciptod  to  a 
line  of  argummt  presented  by  plalntUTs 
counsel  with  reference  to  the  profit  defendant 
made  by  the  exchange^  No  roUng  of  the  trial 
court  is  shown,  nor  Is  there  anytliing  to  Indi- 
cate what  tiie  trial  rourt  aald  at  the  time  the 
objecthm  was  Interposed.  There  being  no 
ruling,  we  must  presume.  In  the  absence  of 
some  showing,  especially  In  view  of  the  rul- 
ing on  the  motion  f6r  a  new  trial.  In  favor  of 
the  trial  counts  action  In  the  premises.  For 
what  we  must  assume  were  good  reasons  the 
trial  court  overruled  defendants  motl<Hi  fOr 
a  new  trial,  baaed  In  pert  upon  tliis  alleged 
misconduct  No  such  showing  Is  made  as 
to  Justify  us  In  saying  tbat  the  trial  court 
was  wrong  in  tills. 

5.  Another  ground  of  the  motion  tor  a  new 
trial  was  newly  dlscovraed  evidence.  This 
testimony  related  to  an  all^^  convoca- 
tion proved  upon  the  trial  aa  having  occurred 
In  Schaller  &  Hart's  office  in  the  town  of 
Sac  Cl^.  This  conversation  was  denied  by 
defendant  and  after  verdict  against  blm  he 
produced  Schaller  ft  Hart  who  gave  affida- 
vits to  the  effect  that  no  such  conversation  oc- 
curred as  was  detailed  by  plaintiff's  witnes- 
ses. This  newly  discovered  evidence  was 
purely  cumulative  In  that  It  went  to  the 
same  transaction  lUtout  which  defendant  had 
testifled.  Moreover,  defoidant  was  relying 
upon  what  occurred  at  the  Sdialler  ft  Hart 
office,  and  be  must  have  known  who  was  there 
at  the  time  In  question.  If  he  did  not  know 
what  Schaller  ft  Hart  would  testify  to  re$:ard- 
ing  the  entire  transaction  at  their  office,  it 
was  his  own  fault  Any  sort  of  diligence  be- 
fore trial  would  have  disclosed  the  evidence. 
Moreover,  defendant  was  fully  advised  dur- 
ing the  trial,  what  the  claim  made  by  plain- 
tiff with  reference  to  these  transactions  was, 
and  If  he  was  surprised  by  the  testimony  re- 
garding what  took  place,  be  should  have  asked 
for  a  continuance.  Defendant  claimed  that 
at  this  time  he  received  Instructions  co  place 
the  deed  for  the  Cook  county  property  of  rec- 
ord, and  knew  that  what  was  said  at  that 
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time  was  Important  to  hlB  case.  He  made  no 
Inquiry  of  the  witnesses  as  to  wliat  was  tben 
and  tbere  said  until  after  the  verdict  was  re- 
turned, although  one  of  the  wItnesBea  to  the 
transaction  waa  present  at  the  trial  and  was 
nsed  by  him  upon  another  matter.  Surely, 
In  the  face  of  this  record,  the  trial  court  did 
not  err  in  denying  the  motion  for  a  new  trial. 

No  prejndlclal  error  appears,  and  the  Jndg- 
ment  muBt  he,  and  it  1%  aflSrmea. 


IfBRCHANTS'  TRANSFER  CO.  T.  BOARD 
OF  REVIEW  or  CITY  .OV  DES 
MOINES. 

(Supreme  Court  of  Iowa.  Nor.  15,  1905.) 

1.  Taxation  —  Pbbsoms  amd  Pbopebit  Lia- 
ble—Consioitccs. 

Code,  }  1814,  provides  that  merchants,  s»- 
signees,  and  others  having  In  their  possession 
the  ta3uU>le  pn^wr^  <^  nonrssidents  ars  classed 
as  owners  n>r  the  puri>ose  of  asMSsment.  Sec- 
tion 1318  provides  that  any  person  owning  or 
having  In  his  possession  within  the  state,  "with 
authority  to  sell  the  same,  any  personal  prop- 
erty parcliased  with  a  view  of  its  tteing  sold 
or  which  has  been  consigned  to  him  from  any 
place  out  of  this  state  to  be  sold  within  the 
same,  (w  to  be  delivored  at  slilpped  hw  him 
within  or  without  this  state,  shall  be  held  to  be 
a  merclianL"  Held,  that  the  words  "to  be  de- 
livered or  shipped  by  him  within  or  without  the 
state"  are  not  limited  by  the  preceding  words, 
"with  authority  to  mii,  and  that  property  in 
the  hands  of  a  consignee  for  the  purpose  of  dis- 
tribution on  sales  by  the  owner  was  properly 
assessed  to  such  consignee. 
2L  CoMMKBCV— Taxation  or  Mebchandisb  or 

NONBBSIDBmS. 

Merchandise  belonging  to  noore^d«it  sell- 
ers, consigned  to  a  warehouseman  within  the 
state  and  stored  by  htm  to  await  future  delivery 
on  sales  therec^  br  the  owner,  may  be  lawfully 
assessed  by  the  focal  authorities  without  in- 
fringing upon  dw  interstate  commerce  laws. 

Appeal  from  District  Court,  Polk  Gonnty ; 
Hugh  Brennan,  Judge. 

Appeal  from  action  of  board  of  review  In 
conflrmlng  the  assessment  to  the  plalntlflF  of 
certain  personal  property  for  the  purposes  of 
taxation.  Affirmed. 

Parrlsb,  Dowell  &  Parrlsb,  for  appellaut 
W.  H.  Bremner,  M.  H.  Cohen,  and  W.  M.  Mc- 
Laugblin,  for  appellee: 

WEAVER,  J.  The  plaintiff  Is  a  corpora- 
tion engaged  In  the  business  of  transferring, 
or  hauling  for  hire,  goods,  wares,  and  mer- 
chandise from  place  to  place  in  the  dty  of 
Des  Molnea,  upon  the  employment  or  at  the 
direction  of  the  owners  of  such  property.  It 
would  appear,  also,  that  In  connection  with 
or  as  an  aid  to  such  business  the  corporation 
keeps  and  makes  use  of  one  or  more  store- 
bouses  or  places  of  deposit,  where  goods  may, 
when  so  desired,  be  stored  or  preserved,  sub- 
ject to  the  order  of  the  owner  or  shipper.  In 
the  year  1893  the  city  assessor  assessed  to 
the  plalntifr  for  the  purposes  of  taxation 
some  83  different  Items  of  merchandise,  con- 
sisting mostly  or  ^tirely  of  farm  Implementa 
and  machinery.   Plaintiff  appeared  before 


tiie  board  of  review  and  resisted  the  assess- 
ment on  the  ground  that  none  of  the  prc^ 
erty  belonged  to  It,  and  It  was  In  no  manner 
liable  to  or  chargeable  with  the  payment  of 
taxes  thereon.  This  objection  being  overrul- 
ed, plaintiff  appealed  to  the  district  court, 
where  the  ruling  of  the  board  of  review  was 
affirmed,  and  from  said  Judgment  as  to  nine 
of  the  assessed  Items  it  has  appealed  to  this 
court 

It  Is  not  claimed  that  plaintiff  was  the 
actual  owner  of  the  pr<^)erty  at  the  time 
of  the  assessment  but  It  Is  the  theory  of  the 
appellee  that  the  goods  were  In  plaintiff's  pos- 
session under  drcnmstancea  rendering  them 
taxable  in  its  hands  under  the  terms  of  Code, 
i  1318.  The  evidrace  toids  to  show  that  the 
nine  Items  of  goods  In  controveny  came  into 
the  possession  of  the  appellant  in  the  follow- 
ing maimer:  The  several  owners  are  non- 
resident manufacturers,  who  sell  goods  in 
Iowa  through  local  dealers.  Orders  are  so- 
licited and  received  each  year,  some  consider- 
able period  before  a  delivery  Is  desired  and  be- 
fore the  opening  of  the  season  when  the  retail 
demand  is  active.  As  there  la  an  advantage 
In  rates  of  trasportatlon  to  be  had  by  ship- 
ping In  car  load  lots,  and  as  many  of  the 
local  dealers  order  less  than  a  car  load,  the 
manufacturers  are  accustomed  to  "btmch"  a 
sufBclmt  quantity  of  machinery  or  wares  to 
cover  the  orders  received  and  ship  it  in  car 
load  or  train  load  lots  to  the  city  of  Des 
Moines  as  a  convenient  cwtral  station  or 
shipping  point  These  shliHuents  are  all  con- 
signed to  the  a^Kllant  transfer  company, 
which  thtteafter,  upon  orders  and  directions 
received  from  the  shlp[>er,  forwards  to  the 
several  local  dealers  such  smaller  items  or 
quantities  as  are  required  to  fill  their  con- 
tracts. Sometimes  repairs  or  articles  of  mi- 
nor value  are  sent  out  by  the  shipper,  which 
are  not  required  to  Qll  orders  received;  and 
at  times  orders  for  local  dealers  are  cancel- 
ed, thus  bringing  about  an  accumulation  of 
goods  for  which  no  orders  are  outstanding; 
but  the  highest  estimate  of  goods  In  this  class 
In  any  ohe  item  assessed  is  26  per  cent  of 
the  total  value.  As  we  understand  the  rec- 
ord (though  this  is  probably  not  a  control* 
ling  circumstance)  when  a  car  load  or  quan- 
tity of  machinery  Is  thus  sent  no  particular 
machine  or  Implement  Is  set  apart  marked 
and  designated  for  any  particular  person  or 
individual  local  dealer;  but  the  shipper  sim- 
ply plans  to  send  enough  of  each  kind  to  the 
consignee  at  the  transfer  point  to  satisfy 
the  outstanding  orders  as  a  whole,  and  relies 
upon  that  consignee  to  make  the  distribu- 
tion when  ordered  or  directed  so  to  do.  The 
large  shipments  to  the  transfer  company  are 
made  In  the  latter  part  of  the  year  In  antici- 
pation, as  already  stated  of  the  opening  of 
the  selling  season,  and  is  stored  In  the  ap- 
pellant's warehouse  until  sent  out  upon  the 
shipper's  orders — a  period  ranging  from  three 
to  seven  months.  It  was  shipments  of  this 
character  which  the  assessor  found  In  appel- 
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January  1,  1908,  and  qp- 
on  wbtch  ttae  contested  aaseaanieDt  was  made. 

1.  It  l8  the  contention  of  the  a^^ellant  that 
Its  possesaton  of  the  property  was  not  ct 
the  charactw  to  make  the  property  taxable 
In  Its  hands.  By  Code,  t  L314,  merchants,  aa* 
slgnees,  and  otlierB  bavins  in  their  possesidon 
the  taxable  property  of  nwresldents  are 
classed  as  owners  tor  the  purposes  of  assea»- 
ment  In  the  same  chapter,  section  1818,  the 
following  proTlslcm  Is  found:  '*Any  perscn^ 
firm  oe  ccnporatlon  owning  or  having  In  his 
possession  or  under  his  control  within  the 
state,  with  authority  to  sell  the  same  any 
perstmal  property  purchased  wltii  a  view  of 
Its  being  sold  w  which  has  been  consigned 
to  him  from  any  place  oat  of  this  stat^  to 
be  sold  within  the  same,  («■  to  be  delivered  or 
shli^>ed  by  blm  within  or  without  this  stat^ 
ihall  be  held  to  be  a  mwchant  for  the  pur- 
pose of  this  title."  Counsel  argue  that  the 
reference  here  made  to  the  property  consign- 
ed to  a  persm  within  the  state  '*to  be  d^ver> 
ed  or  shipped  by  him  within  or  without  the 
state"  should  be  construed  as  modified  and 
limited  by  the  preceding  words,  "with  au- 
thority to  sell,"  and  as  the  transfer  company 
did  not  have  authority  to  sell  the  goods  they 
were  not  taxable  under  thla  section.  We  are 
very  clear  that  thla  cwastructlon  Is  unwar- 
ranted. If  It  was  the  Intention  of  the  Legis- 
lature to  require  the  assessment  of  BXicb  protf- 
erty  only  as  was  held  for  sale  by  the  party 
In  possession  that  intent  was  fully  expressed 
and  effected  by  the  preceding  clause  and 
there  was  no  occasion  for  the  use  of  the  lat- 
ter clause.  Furthermore  when  we  speak  of 
the  possession  by  one  person  of  the  goods  of 
another  for  the  purposes  of  delivery  or  sh^H 
ment.  the  idea  thus  expressed  necessarily 
excludes  the  thought  of  power  In  the  possess- 
or to  sell.  Again,  the  language  of  the  sec- 
tion Is  in  the  alternative,  and  the  power  Is 
given  to  assess  (1)  property  in  possession 
within  the  state  with  power  to  sell,  or  (2) 
property  purchased  with  a  view  of  being  sold, 
or  (8)  property  which  has  been  consigned 
to  the  holder  to  be  delivered  or  8hii^>ed  by 
him  within  or  without  the  state.  If  any 
particular  Item  of  property  within  the  state 
falls  within  the  description  of  dther  clause. 
It  Is  assessable.  The  prt^rty  In  controver- 
sy had  been  consigned  to  appellant  from 
without  the  state  and  was  being  held  by  It 
for  the  purposes  of  delivery  and  shipment, 
and  unless  there  be  other  reason  for  Its  ex- 
emption than  is  contained  in  the  language 
of  this  statute  the  Judgment  appealed  from 
must  be  affirmed. 

2.  It  is  next  urged  that  the  goods,  though 
at  rest  in  appellant's  warehouse,  were  in  fact 
la  transit  between  nonresident  sellers  and 
resident  buyers,  and  that  the  assessment 
thereof  In  the  bands  of  the  transfer  com- 
pany operates  as  an  Interference  with  or  bur- 
den upon  Interstate  commerce,  and  is  there- 
fore beyond  the  constitutional  power  of  the 
Btat&  That  merchandise  which  is  actually 
in  transit  from  one  state  to  another  cannot 


be  propvly  subjected  to  local  taxation  In  a 
taxing  district  through  which  It  la  hetng 
transported  Is  too  well  settled  for  controver- 
sy. Of  the  many  cases  so  holding,  one  of 
tbB  latest  IB  Kelley  t.  lUioadeB,  188  U.  8. 
1,  28  Sup.  Ot  268,  47  X..  ad.  859,  Which  Is 
cited  and  rdled  upon  by  the  appellant  But 
whan  Buch  merdundlse  comes  to  a  rest  which 
la  not  a  natural,  or  at  least  possible,  Intddent 
of  transportation,  when  transit  ceases  or  Is 
Intemipted,  and  the  proporty  Is  stored  or 
warehoused  for  an  Ind^nlta  period  for  the 
oonvadoice  of  the  8hiK>er  or  of  the  om- 
slgnee,  the  principle  upini  whldi  Kelley  v. 
Rhoades  and  other  precedents  of  that  class 
are  made  to  turn  la  not  applicable;  This 
dlstlnctlcm  is  carefully  noted  tai  the  dted 
case,  where  the  court,  speaking  Mr.  Jus- 
tice Brown,  says:  "The  law  upoo  this  sub- 
ject, so  far  as  It  concerns  Interference  with 
Interstate  commerce,  Is  settled  by  several 
cases  in  this  court  wlilch  hold  that  property 
In  transit  is  exempt  from  local  taxation,  al- 
though, if  it  he  ttored  for  an  indefinite  time 
dvrinff  tiuA  iranHt,  at  leatt  for  other  than 
natural  causes  or  look  of  facilities  for  im- 
mediate tranaportation,  it  may  be  laicfully 
assessed  by  the  local  authorities."  In  an- 
other «mnectIon  the  same  (pinion  says: 
"The  substance  of  these  cases  is  that  while 
the  property  is  at  rest  for  an  indefinite  time 
awaiting  transportation,  or  awaiting  the  sale 
at  Its  place  of  destination,  or  at  an  inter- 
mediate point,  it  Is  subject  to  taxatiw.  But, 
If  it  be  actually  In  transit  to  another  atate^ 
it  becomes  the  subject  of  Interstate  commerce, 
and  is  exempt  from  local  assessment."  Un- 
less, then,  we  are  to  entirely  ignore  that  part 
of  the  opinion  which  we  have  italicized,  the 
case  is  not  an  authority  for  the  position  tak- 
en by  the  appellant  herein,  but  goes  rather 
to  the  support  of  the  holding  of  the  trial 
court  The  goods,  when  assessed,  were  not 
In  actual  transit  They  had  been  deposited 
in  appellant's  warehouse,  not  as  a  mere  in- 
cident to  their  carriage,  but  to  facilitate  a 
distribution  thereafter  to  be  made.  Their 
further  movement  had  not  been  delayed  by 
accident  or  casualty  of  any  kind,  or  by  reason 
of  any  "lack  of  facilities  for  immediate  trans- 
portation." They  came  into  appellant's  pos- 
session, not  as  one  of  a  succession  of  carriras 
between  consignor  and  consignee,  but  appel- 
lant was  itself  the  consignee  and  agent  of 
the  consignor,  to  receive,  store,  keep,  and 
thereafter,  upon  orders  from  the  consignor, 
to  make  distribution  among  its  customers. 

It  would  require  a  most  violent  preserva- 
tion of  the  plain  ordinary  meaning  of  the 
words  to  say  that  goods  so  held  are  In  any 
Just  sense  "in  transit"  The  shipments  bad 
reached  their  destination  for  the  time  being 
and  become  a  part  of  the  general  property 
of  the  state.  As  such  they  were  subject  to 
the  taxing  power  of  the  state.  In  this  con- 
clusion we  find  direct  and  authoritative  sup- 
port In  American  Steel  &  Wire  Co.  v.  Speed, 
102  U.  8.  500.  24  Sup.  Ct  365,  48  L.  Ed.  638. 
In  most  of  Its  material  features  this  case 
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18  parallel  with  the  oae  at  bar.  The  plain- 
tUE  was  a  mannfaetiirer  of  wire.  Its  sales 
to  dealws  In  the  territory  of  whldi  Memphis 
TouLt  was  the  commotdal  center,  were  nego- 
tiated by  traTOlins  agents,  who  caUTaased 
that  territory  and  took  orders  or  contracts  for 
fntnre  dellTery.  The  goods  necessary  to  fill 
these  orders  were  massed  In  large  shlpmoktB 
end  forwarded  to  the  PattsErsai  Transit 
Company,  of  Memphis,  a  oraporatlon  carry- 
tng  n  business  similar  to  that  of  the  ap- 
pellant In  the  case  at  bar.  Under  Its  ar- 
ranganmts  with  the  shlj^r  the  duty  of  the 
transfer  company  as  stated  In  the  opioion 
was  confined  to  the  transf^  of  the  goods  so 
recdTed  to  tlie  warehouses,  the  keeping  of 
thCTQ  in  storage,  and  their  snbseqnent  de- 
livery to  the  customers  of  the  mannfactorlng 
company  un<}er  Its  general  or  special  orders. 
Goods  thus  received  and  In  the  possession 
of  the  tiansfer  nnnpany  were  assessed  tor 
local  taxation.  The  Supreme  Coart  of  the 
state  held  that  snch  pn^perty  was  not  to  be 
treated  as  in  transit,  and  sustained  the  valid- 
ly of  the  tex.  On  appeal  to  the  Supreme 
Court  of  title  United  States  this  Judgment  was 
afBrmed.  A  rule  to  the  same  logical  effect 
was  also  announced  by  that  court  in  Brown 
V.  Houston,  114  U.  8.  622,  5  Sup.  Ct  1091, 
28  L.  Ed.  257,  and  Pittsburg  Coal  Ga  v. 
Bates,  156  U.  8.  S77,  15  Sup.  Gt  4111.  89  L. 
Ed.  S38.  In  the  latter  case  a  coal  company 
In  Penni^lvania  consigned  several  large 
loads  of  coal  to  its  agent  in  New  Orleans  for 
sale  at  that  market  As  a  matter  of  con- 
venience the  barges  were  stopped  and  moored 
In  the  river  before  reaching  New  Orleans,  to 
be  there  held  until  forwarded  upon  order  of 
the  agent.  While  thus  detained  the  local 
assessor  of  the  taxing  district  where  the 
boats  were  tied  up  listed  the  property  for 
taxation,  and  this  tax  was  held  to  be 
within  the  coi^tntlonal  power  of  the  state. 
To  the  same  effect,  see  Burllni^n  Lumber 
Co.  V.  WilUtts  (III.)  9  N.  E.  254.  Quite - 
Identical  in  principle,  also.  Is  New  York  ex 
rel.  V.  Knight,  192  U.  8,  21,  24  Sup.  Ct  202, 
48  It.  Ed.  S25.  It  must  be  borne  In  mind, 
also,  that  to  invalidate  the  act  of  a  state, 
as  an  unwarranted  Interference  with  inter- 
state commerce,  such  Interferoice  with  the 
resarred  power  of  the  general  government 
"must  be  direct  snd  not  .  the  mere  Incidental 
rifect  of  tbe  requirement  of  the  usual  pro- 
portional contribution  to  tbe  public  maln- 
traance."  N.  T.  R.  R.  v.  Pennsylvania,  158 
V.  8.  439,  15  Sup.  Ct  896,  S9  L.  Ed.  1048. 
And  we  think.  If  tbe  tax  now  in  question 
can  be  said  to  Impose  any  burden  upon 
Interstate  commerce.  It  Is  only  In  a  very  re- 
mote and  Incidental  way.  There  Is  nothing 
ioher«itly  unjust  in  a  provision  of  law  which 
emnpels  all  property  situated  in  the  state  and 
enjoying  Its  protection  to  bear  its  equal  and 
jnat  share  of  the  public  burdens,  the  stetnte 
in  question  is  clearly  within  the  constitu- 
tional power  of  Hie  state,  and  the  assessor  Is 


not  shown  to  have  abused  or  transcended  the 
authority  thus  given  him. 

Counsel  seek  to  distlngnlsb  the  American 
Steel  &  Wire  Oo.  Case  to  which  we  have 
adverted  hy  snnestlng  that,  owing  to  some 
peculiar  provisions  of  the  contracts  of  sale 
made  1^  the  company's  agente  and  the  man- 
ner in  which  the  business  was  done,  such 
sales  were  In  fisct  consummated  after  the 
goods  bad  come  Into  tlie  hands  of  the  trans- 
fer company.  In  our  opinion  it  ts  equally 
true  in  the  case  at  bar  that  no  sale  was  pon- 
summated  until  tbe  appellant  acting  iqion  the 
order  of  the  manufacturer,  assorted  out  the 
goods  and  shipped  them  from  its  ware- 
house to  tbe  customers.  Up  to  that  time 
the  possession  of  the  common  carrier  was 
the  possession  of  tiie  original  shipper.  No 
delivery  actual  or  constmctlve  had  been 
made  to  the  customer,  no  sale  had  been 
concluded,  and  no  title  passed.  Whether 
these  goods  should  ever  be  forwarded  to  the 
retell  dealers,  or  should  remain  in  the  ware- 
house, or  should  be  diverted  to  meet  oth&  de- 
mands of  the  trade,  rested  wholly  In  the  will 
of  the  shipper.  When  the  order  to  forward 
was  finally  given  and  the  designated  goods 
were  again  put  In  course  of  transportation 
there  was  to  all  intente  and  purposes  a  new 
and  independoit  shipment  But  be  this  as  It 
may,  the  answer  to  the  question  whether  the 
sales  had  been  consummated  is  by  no  means 
necessarily  decisive  of  the  inquiry  whether 
the  goods  at  the  date  of  the  assessmoit  were 
actually  In  transit  and  therefore  protected 
against  local  taxation.  For  reasons  already 
sufficiently  stated,  we  hold  that  when  the 
shipmente  had  reached  the  consignee,  the 
transfer  company,  and  had  been  stored  In  ita 
warehouse  subject  to  the  shipper's  orders, 
they  had  arrived  at  their  destination  for  the 
time  being,  and  that  the  mental  purpose  of 
such  shippm  to  have  the  goods  thereafter 
distributed  and  sent  out  to  their  several  cus- 
tomers could  have  no  effect  to  make  such 
property  exempt  from  taxation  or  clothe  It 
with  tbe  peculiar  Immunities  pertaining  to 
Interstate  commerce.  Coe  v.  Errol,  116  U.  S. 
617.  6  Sup.  Ct  475,  29  L.  Ed.  715;  Myers  v. 
Baltimore,  88  Md.  385,  35  Atl.  144,  84  L.  R. 
A.  309,  65  Am.  St  Rep.  349. 

Other  polnte  made  In  argument  are  con- 
trolled by  the  conclusions  already  announced. 

The  judgment  of  the  district  court  was 
right  snd  la  alllrmed. 


STATB  V.  MORRIS. 

(Sapreme  Court  of  Iowa.  Nov.  14,  1905.) 
1.  Houicins— Habuless  Ebboe  ik  Instbuc- 

TI0N8. 

In  a  prosecntion  for  anault  with  Inttfit  to 
commit  manslaughter,  any  error  In  an  Instruc- 
tion with  recard  to  the  aefinition  of  the  crime 
charged,  In  toat  it  omitted  to  Include  a  specific 
intent  as  an  essential  elnnent,  was  barmless, 
where  the  jury  found  defendant  guilty  of  as- 
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Bault  with  intent  to  oommlt  neat  bodily  injary, 
wliicb  wu  properly  defined  in  the  inBtnictlons. 

[Eld.  Note. — For  case*  in  point,  nee  vol.  16, 
Cent  Dig.  Criminal  I^w,  {  Slttl ;  voL  2tt,  Cent. 
Dig.  Homicide,  i  720.j 

2.  SaiOe— INSTBUOTIONS— SBLF-DKnUM. 

In  a  prosecution  for  asaault  with  intent  to 
cwnmit  nuinslaughter,  an  instruction  that  "the 
defense  in  the  case  u  justifiable  self-defense" 
must  have  had  the  effect  of  indicating  to  the 
jury  that,  if  self-defense  was  not  made  out,  they 
might  properly  convict  defendant,  and  was  mis- 
leading, notwithstanding  another  instruction 
that  d^endant's  plea  of  "not  guilty"  put  in  is- 
sue every  matarial  all^ation  of  the  Indictment. 

3.  Bamm. 

An  instruction  that.  If  the  evidence  of  de- 
fendant on  the  subject  of  setf-defense  raised  a 
reasonable  doubt  as  to  whether  defendant  acted 
in  justifiable  self-defense,  che  jury  should  ac- 
quit had  the  effect  of  limiting  the  jury  to  the 
Bpcdfic  evidence  introduced  by  defendant^  in- 
stead of  telling  them  to  consider  all  the  eridMieo 
In  the  case,  as  it  should  have  done. 

4.  Saub. 

An  instruction  on  the  subject  of  self-de- 
fense, predicated  on  the  actual  necesrity  of  de- 
fendant's resistance.  Instead  (tf  his  reasonable 
belief  as  to  the  danger  in  view  of  which  be 
acted,  is  erroneous. 

lEd.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  H  158-16S,  629.] 

AK>eal  from  District  Court,  PoUl  County; 
W.  H.  McHeDt7,  Judge. 

Defendant  was  indicted  for  assault  with 
Intent  to  commit  manslaughter,  and  convicted 
of  aseanlt  with  Intent  to  commit  great  IMMUI7 
injury.  From  a  judgment  on  this  oonvlc- 
tlon,  Imposing  a  fine  of  $100,  defendant  op- 
pealB.  Ueversed  and  remanded. 

Bowen,  Brodcett  &  Weldy,  far  appellant 
ChaB.  W.  Mnllan,  Atty.  Gen.,  Lawrence  De 
Graff.  ABst  Atty.  Gen.,  and  Jesse  A.  Miller. 
Ca  Atty.,  for  the  State. 

McCLAIN,  J.  The  abstract  of  appellant 
inreeents  only  the  Indictment  and  the  Inatmo- 
ttons,  and  the  appellant  relies  vpoa  erron  In 
the  Instmctions  for  a  rerenaL  Many  of  the 
objections  are.  ae  we  think,  wltbont  merit, 
and  a  discussion  of  them  Involving  the  con- 
sideration in  detail  of  the  language  of  the 
particular  instructions  would  be  of  no  ad- 
vantage. It  iB  BufBclent  to  say  that  as  It 
seems  to  us  there  was  no  prejudicial  error  In 
the  instruction  of  the  court  defining  tbe  crime 
charged,  and  the  included  crimes  of  assault 
with  intent  to  commit  great  bodily  Injury  and 
a  simple  assault  The  definition  of  assault 
with  Intent  to  cfnnmtt  manslaughter  is  crltl- 
dsed  on  the  ground  that  the  court  failed  to 
include  a  specific  Intent  as  an  essential  ele- 
ment of  the  crime.  Howerer  this  may  be.  we 
fail  to  see  how  defendant  can  complain  of  an 
Instruction  as  to  the  offense  ft>r  which  he  is 
Indicted,  but  of  which  he  ifl  acquitted,  where 
the  effect  of  the  error  In  the  Instruction 
would  he  to  r»der  It  easier  for  the  Jury  to 
convict  him  of  sndi  offense.  Certainly  the 
Jury  would  be  no  more  likely  to  oouTlct  blm 
of  an  Included  crime  because  of  such  an  er^ 
roneona  Instructlfm  with  regard  to  the  crime 


charged  in  the  Indictment  Counsel  contend 
that  the  InstmctUm  became  the  law  of  the 
case,  and  that  under  such  Instruction  there 
was  no  substantial  dlflerwcB  between  aasaolt 
with  lnt«it  to  commit  manalaughter  and  as- 
sault with  intent  to  commit  great  bodily  In- 
Jury,  and  that  the  Tordlct  dMmld  be  set  aside 
because  the  Jury  nu6er  the  instruction  did 
not  couTlct  Qt  the  hj^ier  offense.  We  think, 
however,  that  the  offense  of  assault  with  In- 
tuit to  commit  great  bodily  Injury  was  cor- 
rectly defined,  and  see  no  reason  for  setting 
aside  the  rerdlct  <»i  defoidanfs  complaint 
that  he  mi^t  have  hem  cmiTlcted  of  the  high- 
er offense.  It  is  a  sufltdent  amwa  to  the 
argnmoit  for  appellant  to  say  that  em  If 
the  Jurors  were  entirely  unable  to  understand 
the  defiinltton  of  assault  with  Intent  to  com- 
mit manslaughter,  yet,  If  they, found  facts 
justifying  a  convlctiott  of  assault  wlOi  Intent 
to  commit  great  bodily  injury  which  was 
propalj  defined,  the  rerdict  of  guilty  as  to 
that  charge  would  be  unobjectkmable  so  far 
as  deffflidant  Is  concerned,  ^niere  aaj  be 
cases,  of  course,  wbwe  the  d^lhltton  of  the 
lower  d^ree  or  ttie  Included  crime  (rf  whldi 
the  defendant  Is  convicted  Is  so  d^tendent 
up<m  the  definition  given  of  the  higher  de- 
gree or  at  the  Including  crlnie  diarged  that 
errors  In  the  latter  will  reqtUre  that  the  cm* 
vlctlfm  be  set  aside.  But  we  cannot  Unaglne 
bow  In  the  present  case  the  Jury  could  have 
been  misled  by  any  deibiltlon  of  assault  with 
Intent  to  omimlt  manslaughter  into  ccmvlct- 
ing  the  defendant  of  assault  with  Intcot  to 
commit  great  bodily  injury  without  his  b^ng 
guilty  of  the  latter  offense,  and  this  eo^ges- 
tlon  obviates  the  necessity  Air  any  eli^rate 
discussion  of  tiie  conclusion  reached  by  this 
court  in  State  r.  Adams,  78  Iowa,  292,  43 
N.  W.  194.  In  that  case  there  was  an  Indict- 
ment for  murder  and  a  conviction  for  man- 
slanghtor,  and  cmnpUtlnt  was  made  of  an 
instruction  that  the  annoyence  ranltlng  from 
a  charivari  would  not  omstltuto  such  provo- 
cation as  to  reduce  the  homldde  to  man- 
alaughtar.  Tho  court  held  this  Instruction 
to  be  erroneous  and  reversed  because,  even 
under  the  omvlctlon  tm  manslaughter,  the 
Instruction  was  prejudicial  to  defendant.  In 
that  Its  toidency  was  'ta  ecmfose  and  mis- 
lead the  jury  as  to  one  of  the  most  important 
questions  In  the  case  and  to  Impress  upon 
thtir  minds  that  the  conduct  of  the  parties 
ei^raged  In  the  tumult  should  he  lightly  cen- 
tered by  them.**  But  the  failure  of  the 
court  In  the  present  case  to  r^a  to  Hie  In- 
tent necessary  to  constitute  the  crime  of  as- 
sault with  Intent  to  commit  manslaughter 
could  have  had  no  swdi  etteet,  sod,  erven  If  It 
constituted  error,  whldi  we  do  not  dedde. 
could  not  have  prejudiced  defendant  in  his  de- 
fense as  to  assault  with  Intent  to  commit 
great  bodily  Injury.  The  assumed  error  of 
the  court  was  favorable  to  the  defendant 
In  any  view  of  the  case  and  not  against  htm 
as  in  the  Adams'  Gas& 
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The  court  gare  Initnictltnu  to  the  Jtuy  as 
to  salf-defense  and  these  InstirDctiona  are 
complained  of  BubatantlaUy  on  two  gronnde: 
FlTBt,  that  the  JVTj  were  told  that  "the  de- 
fense in  the  case  Is  Justifiable  Belf-defense,** 
thos  excluding  any  other  Issue  from  the  con- 
sideration of  the  Jury ;  and,  second,  that  the 
actnal  necessity  of  resistance  and  not  the  de- 
fendant's reasonable  belief  as  to  the  existence 
of  such  necessity  was  made  the  test  In  det^ 
mining  whether  the  assault  by  defendant  was 
justifiable.  We  think  there  is  much  force  in 
the  first  of  these  objections;  for,  while  the 
court  did  Instruct  the  jury  that  the  defend- 
ant's plea  of  not  guilty  put  in  Issue  every 
material  auction  in  tiie  Indictment  and 
submitted  the  general  Issue  of  his  gnllt  for 
their  determination,  nevertheless  the  effect 
of  the  language  quoted  must  have  been  to  In- 
dicate to  the  jury  that,  If  self-defense  was  not 
made  out,  tb^  might  properly  uuder  the 
evidence  convict  the  defendant  The  court 
Is  not  justified  nnder  a  plea  of  not  guilty  in 
directing  that  the  defendant  be  convicted,  un- 
less some  particular  fact  on  which  the 
defendant  relies  is  established,  and  thus  nar- 
row the  Issue  to  the  truth  or  falsity  of  the 
particular  matter  thus  relied  on.  State  v. 
LIghtfoot,  207  Iowa,  S44,  78  N.  W.  41 ;  State 
V.  Austin,  109  Iowa,  118,  80  N.  W.  303;  State 
V.  Carter,  112  Iowa,  15,  88  N.  W.  715;  State 
V.  BIge,  112  Iowa,  433.  84  N.  W.  618.  The 
primary  difficulty  with  the  whole  instruction 
Is  that  It  assumes  that  evidence  relating  to 
self-defense  goes  to  establish  a  specific  and 
affirmative  defense  to  the  charge  of  crime 
which  Is  put  in  Issue  by  the  plea  of  not  guilty. 
The  court  cannot  properly  separate  the  claims 
of  the  state  and  the  claims  of  defendant  in 
a  criminal  prosecutioa,  and  make  conTictkm 
CT  acQolttal  depmd  upon  the  eatabllshing  by 
defendant's  evidence  of  some  particular  claim 
which  is  made  la  his  behalf.  State  v.  Tance 
aowa)  04  N.  W.  204.  It  l8  true  that  the  Jury 
were  told.  If  the  eridenoe  of  defoidant  on  the 
subject  of  self-defense  raised  In  their  minds 
a  reasonable  doubt  as  to  whether  def^dant 
acted  in  Jnetlflable  self-def^ise,  tm  defined  In 
the  inatmctlon,  they  should  acquit,  bat  the 
effect  of  this  direction  was  to  Umit  tliem  In 
the  determination  of  the  qnestlcm  wbetlier  a 
reasonable  doubt  was  raised  by  the  evidence 
Fdatlng  to  self-defensa  The  Jury  should 
take  Into  account,  not  mily  tiie  specific  evi- 
dence on  that  sobject  introduced  by  defend- 
ant, but  all  the  evidence  in  the  case.  State 
T.  Tweedy,  S  Iowa,  488 ;  State  v.  D<niafaoe,  78 
Iowa,  486^  48  N.  W.  297;  State  v.  Gross,  68 
Iowa,  180,  2Q  N.  W.  02.  We  have  recently 
had  occasion  to  reaflbin  the  doctrine  that  the 
burden  la  not  on  tile  defendant  to  establish 
seU-defiense  or  to  nise  reasonable  doubt  with 
reference  thereto^  but  ttiat  the  question  raised 
by  evidence  which  tends  to  show  self-d^enso 
is  whether  on  tlie  wliole  case  there  Is  a  rea- 
scmable  doubt  as  to  defendanifs  guilt  State 


V.  Sharp  (Iowa)  108  N.  W.  770;  Btote  v.  Shea,* 
104  Iowa,  724,  74  N.  W.  687. 

It  Is  argued  on  behalf  of  the  state  that, 
If  the  only  evidence  In  this  case  tending  to 
show  that  defendant  acted  In  self-defense  was 
found  In  his  own  testimony  as  a  witness,  then 
the  instructions  given  were  proper,  and  that, 
as  the  evidence  Is  not  set  out  In  the  abstract, 
we  must  presume  in  support  of  the  Instruc- 
tions that  this  was  the  fact,  and  therefore 
that  prejudicial  error  Is  not  made  to  appear. 
Perhaps  for  this  reason,  we  should  not  re- 
verse for  this  alleged  error;  but  It  Is  proper 
to  suggest  that  the  form  of  the  instruction  Is 
not  to  be  approved. 

The  second  objection  made  to  the  instruc- 
tion relating  to  self-defense  Is  also  well  taken. 
Nowhere  Is  the  jury  told  that  the  justifica- 
tion or  excuses  which  would  be  established 
by  evidence  showing  that  the  defendant  acted 
In  self-defense  is  predicated  upon  the  rea- 
sonable belief  of  defendant  as  to  the  danger 
in  view  of  which  he  acted,  but  throughout 
the  court  refers  to  the  necessity  of  such  ac- 
tion rather  tban  the  reasonable  belief  of  such 
necessity.  That  this  method  of  preseiitlnf; 
the  question  of  self-defense  is  erroneous  has 
often  been  decided  by  this  court  State  v. 
Smith,  100  Iowa,  1,  69  N.  W.  269;  State  v. 
Bone,  114  Iowa,  637,  87  N.  W.  007. 

On  account  of  error  In  the  Instructions  re- 
lating to  self-defense,  the  judgment  of  the 
lower  court  Is  reversed,  and  the  case  Is  re- 
manded for  a  new  trial. 

Beversed  and  remanded. 


STATE  V.  ANDREWS. 
(Snpreme  Court  of  Iowa.  Nov.  14,  1905.) 

1.  Rape— EviDiNd  —  OouFuiRT  <»r  Pbobe- 

CVTBIX. 

In  a  prosecution  for  rape  of  a  child  sight 
years  of  age,  complaints  made  by  the  child  to 
her  parents,  almost  immediately  after  the  event, 
that  defendaot,  namlDg  him,  threw  her  down 
and  raised  ber  clothing,"  and  thai  be  "unbut- 
toned her  panties  and  hurt  her,"  were  admissible. 

[Ed.  Note. — For  cases  In  point,  lae  vol  42, 
Gent  Dig.  Rape,  H  67-68.] 

2.  Rapb— Punishment— Extent. 

The  discretion  of  the  trial  court  in  senten- 
cing to  life  imprisonment  one  convicted  of  rape 
on  a  child  eight  years  of  age  will  not  be  inter- 
fered with  on  appeal. 

[Ed.  Note. — For  cases  in  point  see  vol.  42, 
Cent  Dig.  Rape,  1  100.] 

Appeal  from  District  Court  Polk  County; 
W.  H.  McHenry,  Judge. 

Defendant  was  Indicted,  tried,  and  con- 
victed of  tbe  crime  of  rape  upon  a  female 
child  eight  years  of  age,  and  appeals  to  this 
court  Afilrmed. 

John  Newbum,  for  appellant  Charles 
W.  Mullan,  Atty.  Oen.,  Lawrence  De  Oraff, 
Asst  At^.  Oen..  and  Jesse  A.  IClller,  Co. 
Atty..  for  tbe  State. 
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-  DBEMER,  J.  For  a  reTersal  of  the  jndg- 
ment,  defendant  relies  upon  the  Insnfflclenc^ 
of  the  evidence,  and  also  apon  a  ruling  of 
the  trial  court  admitting  testimony  of  com- 
plaints made  by  the  child  Immediately  after 
the  offense  Is  said  to  have  been  committed. 

As  to  the  first  point  it  Is  contended  that 
there  was  not  sufficient  erldence  of  pene- 
tration. We  have  carefully  gone  over  the 
record,  and  find  ample  evidence  from  which 
the  Jury  may  have  found  this  element  of  the 
crime  established.  The  shodUng  details  of 
the  affair  may  well  be  omitted.  It  Is  quite 
enough  to  say  that  there  Is  noQiliig  In  appet- 
lanfs  contention.  That  there  was  a  rupture  of 
the  hymen  Is  established  beyond  all  oontrorer- 
sy,  and  there  Is  ample  testimony  to  show  that 
It  was  brought  about  In  the  manner  charged. 

2.  The  tether  and  mother  of  the  proae- 
cutlng  witness  were  eadi  allowed  to  testis 
to  certain  statements  made  by  her  almost 
Immediately  after  the  assault  upon  her.  To 
the  faflier  she  said  that  d^endant  "threw 
her  down,  and  raised  ha  dothlng."  To  tiie 
mother  she  said  that  defendant  "threw  ber 
down,  unbuttoned  her  panties,  and  hurt  her." 
That  voluntary  complaints  made  1^  a  prose- 
cuting witness  are  admissible  In  such  cases 
is  hornbook  law.  Appellant  contends,  bow- 
ever,  that  the  testimony  quoted  was  some- 
thing more  than  a  complaint,  tiiiat  It  was  a 
narrative  of  what  occurred,  rather  than  a 
complaint  Under  our  rule  the  testimony 
was  admissible.  In  this  state  it  is  proper 
to  show  complaints  made  by  the  prosecuting 
witness  as  to  who  her  assailant  was,  and 
as  to  what  be  did  to  her.  State  v.  Hutchin- 
son, 96  Iowa,  66^  64  N.  W.  610.  and  cases 
cited.  Of  course.  It  is  not  prefer  to  show 
all  the  details  of  the  complaint,  unless  they 
may  be  said  to  be  part  of  the  res  gestae.  But 
It  Is  proper  to  show  that  sbe  named  the 
psr^,  and  enough  of  her  complaint  may  be 
detailed  to  show  of  what  act  of  the  defend- 
ant sbe  complained;  that  is  to  say,  that  what 
he  did  was  criminal.  Where  the  prose- 
cutrix is  a  very  young  child,  as  in  this  case, 
the  rule  Is  not  applied  with  the  same  strict 
ness,  as  when  she  la  an  adult,  or  has  reach 
ed  such  an  age  as  to  have  an  understand- 
ing of  such  matters.  People  v.  Gage  (Mich.) 
28  N.  W.  835,  4  Am.  St.  Rep.  8.54;  State  v. 
Peterson,  110  Iowa,  647,  82  N.  W.  829; 
People  V.  Marrs  (Mich.)  84  N.  W.  284;  Han- 
non  v.  State  (Wis.)  36  N.  W.  1;  Bannen  v. 
State  (Wis.)  91  N.  W.  107.  There  was  no 
error  in  the  admission  of  the  testimony  com- 
plained of. 

3.  Defendant  was  sentenced  to  life  im- 
prisonment, and  it  Is  contended  that  the 
judgment  Is  excessive.  The  offense  Is  a 
serious  one,  and  If  there  may  be  a  case 
where  such  a  sentence  Is  proper  this  Is  one. 
The  trial  court  Is  of  necessity  vested  with 
a  large  discretion  In  such  matters,  and  with 
Its  Judgment  in  this  case  we  are  not  disposed 
to  interfere. 

The  Judgment  is  affirmed. 


BflTOHULL  V.  UITOHBLL  at  al. 
(Supreme  Court  of  Wlsoonsin.  Oct.  24,  1900.) 

1.  Wills — ConsrsuonoH. 

A  will  devising  all  the  testator's  ivop^ty, 
except  $S00,000.  to  his  wife  in  trust  for  certain 
purposes,  directing  her  as  such  trustee  to  per- 
form the  provisions  of  bis  father's  will,  and 
devising  the  residue  of  his  estate  to  her,  gives 
her  the  $&00,000  in  fee,  and  does  not  require 
ber  to  nse  an^  part  thereof  in  x>erformiog  the 
proTisiona  of  bis  father's  will. 

2.  Sauk — Gbnbbal  Rui^s. 

Where  a  will  as  a  whole,  in  the  light  of  the 
subjects  dealt  with,  is  plain  in  meaning,  judicial 
construction  should  not  be  attempted. 

[Ed.  Note. — For  cases  In  point,  see  vi^  48, 
Cent  Dig.  Wills.  |  1607-] 

Appeal  from  Circuit  Court,  Milwaukee 
County ;  Warren  D.  Tarrant,  Judge. 

Action  by  Harriet  D.  Mitchell,  individual- 
ly and  as  executrix  and  trustee  of  the  will 
of  John  L.  Mitchell,  against  William  Mitchell 
and  others.  From  a  Jndgmoit  in  favor  of 
plaintiff,  defendants  appeal.  Affirmed. 

Appeal  from  the  drcoit  court  for  Mil- 
waukee oonnty.  Action  for  the  eonstmctioD 
of  a  will,  which  was  In  the  words  following : 

"(1)  I,  John  U  Mitchell,  of  tlie  City  aiid 
County  of  Milwaukee  and  State  of  Wisconsin, 
being  of  sound  mind  and  memwy,  do  make^ 
publish  and  declare  this  my  last  will  and 
testament  in  manner  following : 

"(2)  I  give,  bequeath  and  devtss  to  my 
beloved  wife,  Harriet  D.  Mltehell,  as  trustee, 
all  the  property,  real  and  personal  of  which 
I  shall  die  seized  or  possessed,  with  the 
exertion  of  five  hundred  thousand  dollars 
($500,000.)  In  trust  tor  the  following  pur- 
poses, to-wlt: 

*'(8)  That  she  shall  use  and  dispose  of 
the  net  income  of  the  property  so  held  by 
her  in  trust,  tot  the  suppwt  of  herself,  and 
the  support  and  education  of  my  children  liv- 
ing at  the  time  of  my  decease,  and  such  other 
disposition  of  said  net  income  as  she  in  her 
judgment  shall  think  best,  excepting,  bow- 
ever  that  no  part  of  said  Inc<Hne  shall  be 
applied  to  the  support  or  education  of  my  son, 
David  Ferguson  Mitchell,  for  the  reascm  that 
he  Is  already  provided  for  by  the  liberal  be- 
quest to  him  by  his  grandfather,  Alexander 
Mitchell. 

"(4)  From  and  after  the  decease  of  the 
said  Harriet  D.  Mitchell,  I  do  give,  bequeath 
and  devise  all  said  estate  held  by  ber  in 
trust,  to  my  children  living  at  the  time  of 
my  decease,  excepting  the  said  David  Fer- 
guson Mitchell,  to  be  divided  between  them, 
share  and  share  alike,  to  have  and  to  hold 
the  same  to  them  and  their  heirs  and  assigns 
forever.  John  L.  Mitchell. 

"(5)  I  do  especially  direct  my  said  wife, 
as  such  trustee,  to  carry  out  and  perform 
alt  the  provisions  of  my  said  father's  will. 
Including  the  payment  of  the  legacies  be- 
queathed by  him  to  my  son  David  Ferguson 
Mitchell  and  Bella  Mackle;  and  also  the  an- 
nuities to  my  mothv  Martha  MitetieU,  and 
Jessie.  Mitchell. 

"(6)  I  give  and  bequeath  to  my  said  wUsl 

Digitized  by  Google 


PJBtRBIiBS 


T.GB06S. 


21T 


for  her  own  use  and  beneflt,  all  tbe  rest 
residue  and  remalndcir  ot  my  estate,  real 
and  personal  and  of  every  kind  and  descrli^ 
tlon,  of  which  I  shall  die  seleed  or  poesessed, 
and  I  hereby  constltnte  her  my  residuary 
legatee.  And  the  said  Harriet  J>,  Mitchell, 
UB  such  trustee  and  as  executrix  herelnaft» 
apiwlnted,  shall  have  full  power  and  au- 
thority to  sell  and  coorey  any  and  all  real 
estate  of  which  I  shall  die  seised,  and  to 
sell  and  dispose  of  all  such  personal  estate 
of  which  I  shall  die  possessed  and  to  invrat 
and  reinvest  the  proceeds  thereof  as  in  her 
jadgment  she  may  thluk  best  for  tbe  interest 
of  herself  and  my  ehlldren. 

"(T)  I  nominate  and  appoint  the  said  Har- 
riet D.  Mitchell  the  sole  executrix  of  ttals 
my  last  will  and  testament,  and  request 
that  no  bonds  be  required  of  ber  either  as 
executrix,  trustee  or  guardian. 

"(8)  The  bequests  her^n  to  my  wife  are 
to  be  received  by  her  in  Men  of  Cxma  and 
ot  all  claim  against  my  estate. 

**I  h^eby  revobe  all  former  wills  by  me 
made.  John  I*  Mib^elL 

"Id  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal  Uils  14th  day  of  May, 
A.  D.  188&  John  L.  Mlteheir" 

Tbe  claim  of  tbe  plaintiff  was  that  all 
property  of  the  testator,  except  $500,000,  was 
willed  to  Harriet  D.  Mitchell  in  trust  for 
purposes  specified,  and  tliat  the  $500,000, 
was  willed  to  hw  absolutely  vnAer  the  redd- 
uary  clauaa 

The  claim  of  defendants  was  that  the 
will  created  two  trusts,  one  of  $SOO,000,  for 
tbe  purposes  QKClfled  in  clause  three  (3), 
and  one  of  the  rest  of  the  testotor's  prop- 
erty for  the  purpose  specified  particularly  In 
clause  five  (B),  and  that  the  residuary  clause 
referred  not  to  the  $500,000,  but  to  the  prop- 
er^ tbat  ml{^t  be  1^  out  of  tibe  body  of 
tbe  estate  after  completing  tbe  execution 
of  the  win  of  Alexander  Mitchell,  father 
of  tbe  testator.  The  claim  of  tbe  plaintiff 
prevailed,  aod  the  defendants  appeal. 

Markbam,  Hamilton  &  Markham,  for  ap- 
pellants. Washington  Becker  (J(din  F.  Har- 
por,  of  counsel),  for  respondent. 

MARSHALL,  J.  (after  stating  the  facte). 
The  Judgmoit  appealed  from  must  be  af- 
firmed on  the  ground  that  tbe  plain  meaning 
of  the  will  is  that  attributed  thereto  by  the 
trial  court  By  the  second  clause  the  sum 
of  $500,000,  Is,  in  unmistakable  words.  <»rved 
out  of  the  entire  estate  of  the  testator,  tbe 
residue  being  bequeathed  and  devised  in  trust 
for  tbe  purposes  definitely  pointed  out  in  tbe 
third  and  fifth  clauses,  remainder  over,  as 
indicated  In  the  fourth  claus&  The  only 
residue  there  could  possibly  be  was  tbe 
$500,000,  excepted  out  of  tbe  trust  created 
as  aforesaid.  That  was  therefore  necessarily 
Included  In  the  sixth  clause,  making  Harriet 
D.  MIteheil  residuary  legatee. 

A  will  Is  not  to  be  read  In  the  light  of 
rules  for  judicial  construction  merely  because 


Ite  meaning  Is  diallenged,.  and  tbe  diallenge- 
supported  by  reasoning  on  the  aasumptloa 
that  such  meaning  is  obscure.  Ofttti  obscuri- 
ty claimed  to  exist  In  such  an  Instrument 
Is  but  the  mere  creation  of  the  mind  of  the 
dalmant,  not  one  originating  with  tbe  maker 
of  the  paper.  The  first  duty  in  examining 
a  will  for  Its  purpose  Is  to  proceed  as  if 
is  was  unambiguously  expressed.  If,  taking 
the  will  as  a  whole  in  the  light  of  tbe  sub- 
jecte  dealt  with,  Ite  meaning  Is  plain,  there 
Is  DO  Intimate  room  for  Judicial  construc- 
tion, and  none  should  be  attempted.  Holmes 
T.  Walter,  US  Wis.  409.  95  N.  W.  880,  82- 
L.  B.  A.  966:  Johnson  t.  Pngh.  110  Wis. 
187,  85  N.  W.  641 ;  Hart  r.  Hart,  117  Wis. 
639,  94  N.  W.  80a  There  is  no  such  room 
in  the  will  before  us. 
The  Judgmmt  la  afllrmed. 


PBBELBS  V.  OBOSS  et  aL 
(Bapreme  Gout  of  WlMonain.  Nov.  14,  1908w> 

1.  BOUIfDABIKS— ESTAULlSmiEnT— BVIUENCE. 

On  tbe  issue  of  the  location  on  the  rroand 
of  the  boundaries  of  land,  evidence  showtng  tbe 
monuments  set  by  the  surveyor  as  marking  the 
boundaries,  or  toe  testimony  of  eyewitnesses, 
who  saw  the  Hues  ran  on  the  ground,  controls, 
and  in  tbe  absence  of  rioch  prow  evidence  show- 
ing tbe  occupation  commenced  by  persona  hav- 
ing knowledge  of  the  original  location  controls, 
and  in  the  absence  of  such  evidence  the  courses 
and  diataDcas  declared  in  the  plat  of  tbe  land 
control. 

2.  SAUIt— RESUBVBT— BVIDBNCE, 

Tbe  locations  of  comers  of  a  strip  of  land 
bordering  on  a  river  were  undisputed.  The  land 
was  platted,  and  the  distance  and  direction  of 
each  Intervening  lot  and  street  iKinndaiT  from 
one  of  the  points  was  stated  in  the  plat,  out  the- 
frontage  of  the  last  lot  at  the  other  end  of  the 
strip  was  not  given.  A  surveyor,  on  resurvey- 
ins  the  strip,  fixed  tbe  frontage  of  this  lot  and 
laid  out  the  lines  of  the  otiier  lots,  changing 
some  of  them  from  50  to  over  05  feet.  Held, 
that  the  resnrvey  was  in  violation  of  the  role 
that  when,  in  subdividing  a  space,  the  surveyor 
declares  the  dimensions  wbicb  he  bas  given  to- 
each  of  the  subdivisions  and  leaves  a  space  with- 
out designating  Its  dimensions,  the  presumption 
is  that  he  placed  the  remainder  into  the  un- 
measured portion,  and  was  not  entitled  to  much- 
weight  as  evidenoa  of  the  original  location  of 
the  lots. 

8.  Same— Rssuavrr— DuTT  of  Sdbvetob. 

A  surveyor.  In  resurveying  a  tract  of  lanJ 
according  to  a  former  survey,  can  only  relocate 
on  the  Best  evidence  ascertainable  the  comers 
and  lines  at  the  place  located  on  the  ground  by 
the  first  surveyor. 
4.  Saue— Evidence  or  Resubvet. 

Tbe  locations  of  comers  of  a  strip  of  land 
bordering  on  a  river  were  undisputed.  The  strip 
was  platted,  and  the  distance  and  direction  of 
each  intervening  lot  and  street  boundary  from 
one  of  the  points  was  stated.  A  surveyor,  mak- 
ing a  resurvey,  found  nothing  on  the  ground  to 
show  where  any  of  the  subdivisions  between  tbe 
points  were  originally  located,  and  proceeded, 
while  retaining  the  same  oun^>er  of  lots,  to 
give  the  lots  such  arbitraiy  width  as  be  saw  St 
for  the  purpose  of  making  tbe  lines  of  the 
streets  on  the  strip  coincide  with  the  extended 
lines  of  streets  extending  to  the  atrip.  Held. 
that  the  resurvey  was  not  evidence  of  t^  bound- 
aries of  the  lots,  unless  su<^  coincidence  ot 
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■tTMt  Itnes  aetoally  exltted  In  the  original  mr- 

5.  Sau— Qunmon  >db  Jukt. 

BMdenc*  on  the  Ian*  whether  the  linea  of 

streets  located  cm  a  plat  of  land  coincided  with 
the  extended  lines  of  other  streets,  so  as  to  maks 
a  resurvej  of  the  land  based  en  such  coincidence 
evidence  of  the  boundaries  ot  the  lots  into  which 
the  tract  was  divided,  examined,  and  keii  a 
question  for  the  Jury. 

6.  JuDouBif-iv-RES  Judicata. 

Where  a  subsequent  action  InTolTes  a  dif- 
ferent sabject-toatter  from  that  involved  In  a 
prior  action,  the  Jndcment  in  the  prior  case  is 
concinalTS  only  m  to  matteia  therain  adjudi- 
cated. 

7.  Sahb. 

A  dtr  eonstmcted  a  vladDCt  on  a  portion 
of  a  street  wliich  had  been  vacated.  Tbe  owner 
of  the  lot  sued  for  damages,  and  recovered  on 
a  holding  that  the  vacation  was  valid,  that  he 
was  the  owner  to  the  center  of  the  street,  and 
that  the  whole  of  the  viaduct  was  within  the 
limits  of  his  title.  Morteagees  in  a  mortgage  of 
the  lot.  of  an  adjacent  lok  and  ot  the  adjacent 
half  of  a  third  lot,  claimed  the  damages,  award* 
ed,  OD  the  ground  that  the  mortgage  covered  the 
premises  on  which  the  viaduct  was  built,  and 
became  parties  to  the  action.  The  questicm  of 
the  location  ol  the  boandarv  of  the  lot  adjacent 
to  tbe  vacated  street  was  litigated  and  decided. 
Held,  that  tbe  determination  of  the  court  was 
conclosive  on  all  tbe  parties,  whenever  the  same 
question  waa  litigated,  whatever  its  form  or 
subject. 

8.  BonifDABiis— Platb— PSKBUHFTIOnS. 

Where  the  surveyor,  when  laying  out  a  plat 
of  land,  declares  the  frontage  of  all  tbe  sub- 
divisions of  such  land,  except  tbe  last,  and  there 
leaTSB  an  irregular  space,  without  deaignating 
its  dimensions,  he  will  be  presumed  to  have 
thrown  the  remainder  Into  that  irregular  por- 
tion, and  any  discrepancy  in  the  apparent,  but 
undeclared,  width  of  such  portion  does  not  serve 
to  contradict  the  declaration  of  the  original  plat 
as  to  the  width  of  tbe  other  lots. 
0.  BsTOPPBL— What  CoNsriTUTsa. 

Where  a  purcbasa  at  foreclosnre  knew 
that  bis  deed  only  covered  tbe  land  actually  de- 
scribed in  the  mortgage,  the  fact  that  other 
lands  at  the  time  the  mortgage  waa  made  were 
pointed  out  to  the  mortgagee  as  within  the 
mortgage  did  not  estop  tbe  grantee  of  the  mort- 
gagor in  ejectment  by  the  purchaser  at  fore- 
closure to  claim  such  other  land ;  any  equities 
arising  because  of  such  statement  belonging  to 
the  mortgagees,  who  had  made  no  conveyance 
to  the  purchaser. 

10.  E^ECTUBNT— TlTU  TO  MAINTAIN. 

Plaintiff  in  aJectment  must  stand  m  his 
legal  title. 

Appeal  from  Superior  Oonrt,  Milwaukee 
Coimtr:  J.  O.  Ludwlg,  Judge. 

AcUmi  by  TbMDBS  J.  Pereles  against  Kosa 
Gross  and  others.  Fnmi  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed. 

Action  of  eJectmoDt  to  recover  34.36  feet 
of  land  claimed  by  tbe  appellant  to  be  the 
northeast  half  of  lot  43,  and  an  adjoining 
0.36  feet  of  lot  32,  according  to  Hubbard  & 
Pearson's  addition  to  Milwaukee.  That  addi- 
tion was  platted  and  aorveyed  as  early  as 
1838,  and  tbe  plat  duly  recorded.  It  does  not 
appear  that  there  la  any  ambiguity  or  uncer- 
tainty aa  to  the  interior  portion  of  the  plat, 
but  tbe  confusion,  if  any,  exists  In  relation 
to  the  fringe  of  so-cailed  "water  lots,"  lying 
between  North  Wata:  street  and  Milwaukee 
river.  A  copy  of  the  plat,  so  far  as  material, 
la  attached.  Tbe  surveyor  declares  tbe  loca- 


tion of  stone  at  tbe  Mmttieast  comer  of  block 
18  aa  the  atartlng  point  from  wiiith  oth& 
sorveyB  are  to*  be  made.  Such  stone  baa 
n&vn  been  ftmnd.  bat  a  new  one  baa  been 
located,  ttM  correctness  of  which  li  appamit- 
ly  not  In  dispute.  There  Is  no  evidence  that 
any  of  tbe  original  markings  on  tbe  ground  of 
the  various  water  lots  hare  ever  been  dis- 
covered, and  there  li  no  evidence  of  ancient 
occupation,  by  buildings  or  otherwf-se,  earlier 
than  about  186S  or  1866)  altbouj^  It  does  ap- 
pear that  there  was  travel  from  North  Water 
street  to  tbe  river.  In  or  near  the  street  lying 
Immediately  to  the  north  of  the  terminus  of 
KInzle  or  Marshall  street,  on  ibe  plat,  for 
some  years  prior  to  1866.  One  main  point  of 
contention  Is  the  extent  of  frontage  of  water 
lot  46,  the  most  southeasterly  of  tbe  entire 
fringe  of  lota.  On  tbe  original  plat  a  narrow 
frontage  Is  shown,  which  by  scale  measures 
about  5.83  feet,  but  no  length  in  figures  for 
that  line  Is  marked  upon  the  original  plat 
In  1876  tbe  city  engineer  undertook  to  locate 
on  tbe  ground  these  water  lots  and  tbe  inter- 
venli^  streets  to  tbe  river,  and  finding  confu- 
sion seems  to  have  practically  disregarded  all 
distances  Indicated  on  the  original  plat,  and 
gave  to  tbe  various  lots  and  streets  the  dimen- 
sions marked  In  the  figures  below  tbe  lot  lines 
In  North  WatO'  street  (tbe  dimension  figures 
above  the  lot  lines  being  those  of  tbe  original 
plat).  Upon  such  survey,  and  others,  it  Is 
found  that  the  distance  from  tbe  northeast 
line  of  lot  46  to  the  point  B  exceeds  tbe  total 
of  the  figures  on  the  <»1glnal  plat  by  S7.96 
feet,  subject  to  tbe  question  whether  the 
north  end  of  Johnson  (Astor)  street  should  be 
66  or  62  feet  If  only  62  feet,  the  surplusage 
would  be  4  feet  less.  The  defendants  contend 
that  theae  various  lots  and  streets  should  be 
given  the  dimensions  accorded  them  xipon 
the  original  plat  sud  that  the  resulting  sur- 
plusage of  from  35  to  40  feet  should  all  be 
cast  up<m  lot  46,  whose  frontage  was  left  un- 
marked. The  trial  court  seems  to  have  re- 
jected this  contention  on  the  theory  that  there 
was  apparent  from  the  plat  an  Intention 
that  the  ends  of  streets  running  at  right 
angles  from  North  Water  street  to  the  river 
were  meant  to  correspond  with  the  north  and 
south  streets  In  the  body  of  the  plat  and 
this  result  is  nearly  accomplished  by  tbe  so- 
called  city  survey  of  1876,  while  some  meas- 
ure of  distortion  would  result  from  defmd- 
ants'  contention.  Hence  he  held  as  matter  of 
law  that  the  city  survey  was  correct,  which 
left  all  the  lots  southeast  of  the  extension  of 
Van  Buren  street  to  correspond  with  their  dl- 
ineusIouB  upou  the  original  plat  and  left  lot 
46  with  5.83  feet  frontage,  and  Included  the 
ground  In  controversy  within  tbe  plalntlCTs 
paper  title. 

Another  ground  of  defense  was  estoppel  of 
the  plaintiff  by  Judgment  It  appeared  that 
some  time  about  1882  tbe  ezt^islon  of  Van 
Bureu,  or  Henry,  street  was  vacated,  a  fact 
which  seems  to  have  been  entirely  overlooked 
b7  the  city,  whldi  In  1898  proceeded  ts  build 
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an  elevated  viaduct  from  the  Intersection  of 
Van  Buren  and  Brady  streets  across  the 
rtver,  following  nearly  the  center  of  the  ex- 
tention  of  that  street  northwest  of  North 
Water  street,  according  to  the  city  survey. 
Thereupon  the  owners  of  lot  41,  and,  by  vir- 
tue of  the  vacation,  of  the  southwest  half  of 
Van  Buren  street,  commenced  suit  against 
the  city  for  damages,  In  which  they  recovered 
upon  a  holding  that  the  vacation  of  the  street 
was  valid  and  that  they  were  the  owners  to 
the  center  of  Van  Buren  street,  and  upon  the 
further  holding  that  the  whole  of  the  viaduct 
was  within  the  limits  of  their  title,  and  they 
were  adjudged  damages  for  the  taking  of 
the  46  feet  occupied  by  the  viaduct  The  south 
lUie  of  the  viaduct  was  286.73  feet  from  the 


southwest  comer  of  lot  46,  marked  on  the  ac- 
companying plat  as  point  A,  and  the  viaduct 
46  feet  wide.  To  connect  plaintiff  with  this 
adjudication.  It  was  made  to  appear  that 
prior  to  said  judgment  the  plaintiff,  together 
with  others,  as  trustees  of  the  Shape  estate, 
bad  obtained  from  defendants  and  their 
predecessors  In  title  a  mortgage  upon  lots  41 
and  42,  the  northeast  half  of  lot  43,  and  the 
one-half  of  the  vacated  street  northeast  of 
lot  41.  During  the  litigation  with  the  city 
the  mortgage  was.  foreclosed.  After  jndg* 
ment  of  foreclosure,  but  before  sale,  the  mort- 
gagees having  demanded  payment  of  the  dam- 
ages to  them,  and  other  claims  being  made 
upon  an  application  of  the  city,  all  parties 
Interested,  Including '  these  defendants  and 
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this  plaintiff  and  Us  associate  tmsteai,  were 
Interpleaded.  The  mortgagees  set  np  their 
foreclosure  Judgment  and  demanded  payment 
to  them  on  the  ground  tliat  their  mortage 
covered  the  premises  upon  which  the  vladnct 
was  built  Before  decision  in  that  proceed- 
ing the  foredosore  sale  was  held,  and  the 
property  sold  according  to  its  lot  descriptloiis 
as  contained  in  the  mortgage  to  this  plaintiff, 
personally,  in  separate  parcels,  and  he  ap- 
peared in  and  became  a  par^  to  the  proceed- 
ing for  the  distrtbntlon  of  damages,  Hie 
court  finally  sustained  the  contoitlon  ot  the 
mwrtgagees.  and  found  that  the  vladact  was 
entirely  upon  the  mortgaged  premises,  and 
that  the  southerly  line  thereof  was  six  feet 
sonthorly  of  the  northerly  Ude  ot  lot  41,  and 
accordingly  the  money,  with  certain  deduo* 
ttons  tar  expenses,  was  paid  orer  to  the  mort- 
gagees to  apply  on  their  deficiency  judgmoiL 
The  trial  court  In  the  present  action  held  this 
created  no  esti^vel  against  the  plaintiff,  and 
directed  verdict  in  his  favor  for  the  recovery 
of  the  possession  of  the  premises  described  In 
the  complaint  as  commencing  180^  feet 
northeast  of  the  stone  monument  at  the  south- 
east comer  of  lot  46,  and  eztaidlng  nwth* 
easily  along  North  Wato*  street  84.86  feet, 
and  running  by  porpendicular  lines  baxk.  to 
the  river.  From  this  Judgmoit  the  defoid- 
ants  appeal. 

Timlin  &  Gllcksman,  for  appellants.  Na- 
than Pereles  &  Sons  (Turnw,  Hunter,  Pease 
ft  Turner,  of  counsel),  for  respondent 

DODGE,  J.  (after  stetlng  the  facts).  The 
first  question  is  purely  one  of  fact;  and  1b, 
where  did  the  original  surveyor  In  1838  lo* 
cate  on  the  ground  the  northeasterly  and 
southwesterly  lines  of  water  lot  43?  tor  the 
boundary  of  plaintHTs  ownership,  according 
to  his  deed,  is  midway  between  these  two 
lot  lines.  Of  course,  the  most  direct  evi- 
dence would  be  the  very  stakra  or  monu- 
ments which  that  surveyor  set  as  marking 
the  boundaries  of  this  lot  or  the  teBtlmony 
of  eyewitnesses,  who  saw  the  lines  actually 
run  upon  the  ground.  Next  In  directness 
would  be  occupation  commenced  by  persons 
having  knowle<U^  as  to  the  place  of  original 
location  or  at  a  time  when  the  original  stokes 
were  still  is  place.  Racine  r.  J.  I.  Plow  Co., 
56  Wis.  589,  14  N.  W.  08&:  Koenigs  v.  Jung. 
73  Wis.  178,  180;  40  N.  W.  801;  Racine  v. 
Kmerson,  86  Wis.  80,  55  N.  W.  177,  39  Am. 
St  Rep.  81d.  Falling  both  of  these,  the  next 
evidence  in  concluslvoieBs  Is  the  courses  and 
distonces  declared  In  the  plat  as  connecting 
the  spoto  In  question  with  some  other  point, 
the  actual  location  of  which  can  be  aacer- 
totoed.  When  this  method  Is  necessary,  nu- 
merous possibilities  of  error  and  confusion 
arise,  for  measurements  of  distance  and  run- 
ning of  courses  involve  care  and  accuracy  of 
human  action  and  adjustment  of  the  instru- 
ments used;  hence  the  posalbill^,  if  not 
probability,  that  the  Instrumento  used  and 
the  care  and  observation  exercised  by  the 


original  surveyor  were  not  Identical  with 
those  applied  In  a  subsequoit  survey.  From 
the  frequency  of  such  difficulties  have  grown 
up  numerous  rules  for  resolving  and  adjust 
lug  discrepancies,  based  upon  experience  as 
to  the  mannw  In  which  mistakes  and  Inac- 
curacies most  flrequCTtly  arise.  rWhere,  liow- 
ever,  there  is  absolutely  no  ouect  evlde&oe 
as  to  the  place  of  physical  location  on  the 
ground  of  the  line  or  potot  In  question  or  of 
any  Intervening  point  the  declaration  of  the 
plat  that  it  is  BO  many  feet  In  a  given  dtrec- 
tiott  from  the  storting  point  must  ctmtrol,  at 
least  in  absence  of  other  physical  facta  In- 
consistent with  sudi  reg^tj  On  the  plat. in 
Questiou  the  original  locattona  of  polnto  A 
and  E  seem  to  be  undisputed.  The  distance 
and  direction  of  eadi  IntOTating  lot  •  and 
street  boundary  from  the  point  B  Is  stated, 
while  the  distance  from  the  potot  A  Is  not 
stoted,  because  the  frontage  of  water  lot  46 
Is  not  declared.  At  this  point  It  Is  as  well 
to  refer  to  the  curious  dignity  ascribed  to 
this  nnma^ed  space  by  the  city  snrveyorst 
upon  whose  so-called  resurveys  the  plaintiff^ 
case  largely  rests.  By  measuring  this  Une 
upon  the  original  plat  which  is  on  a  scale 
of  200  feet  to  the  Inch,  they  conclude  that 
this  space  la  ff.88  feet  although  the  scale  of 
tlie  map  Is  so  small  that  the  very  width  <ii 
the  lines  as  drawn  thereon  is  a  foot  or  more. 
To  the  thus  asctftained  l^igth  of  this  line, 
they  accord  such  conclusivakess  as  to  war- 
rant repudiation  of  the  declaration  of  the 
surveyor  as  to  the  length  at  whldi  be  in 
fact  laid  out  many  of  the  other  lot  lines, 
changing  some  of  than  nearly  one>thlzd,  vis., 
from  50  to  eSJtil  feet  ^is  Is  c(mipleto  per- 
version of  the  rule,  Anmded  on  both  reasmi 
and  authority,  that  when,  to  subdividing  a 
line  or  space,  the  surv^or  declares  the  di- 
mensions which  he  has  given  to  each  of  the 
subdivisions,  except  the  last  and  there  leaves 
an  irr^ular  space,  without  designating  Ito 
dimensions,  he  will  be  presumed  to  have 
thrown  the  remainder,  much  or  little,  into 
that  Irregular  and  unmeasured  portion.  Fov 
eles  V.  Magoon,  78  Wis.  27,  31,  46  N.  W.  1047. 
23  Am.  St  Bep.  389;  Baldwto  v.  Shannon, 
43  N.  J.  Law,  5B6.  That  results  from  the 
well-estoblished  rule  to  treating  plato  that 
there  is  more  probabill^  of  error  to  measur- 
ing a  long  line  than  a  short  one.  Besides 
this,  the  attempted  picture  of  a  tract  of  land 
by  way  of  a  small  plat  has  but  little  signifi- 
cance against  the  stoted  angles,  courses,  and 
distonces  which  the  surveyor  declares  to 
have  controlled  bis  survey  of  the  ground. 

Much  of  confusion  as  to  location  of  Itoea 
to  this  locality  resulte  from  a  so-called  re- 
survey  made  by  the  city  surveyor  In  ISTS. 
In  resurveying  a  tract  of  land  according  to  a 
former  plat  or  survey,  the  surveyor's  only 
function  or  right  Is  to  relocate,  upon  the  best 
evidence  obtotoable.  the  comers  and  Itoea 
at  the  same  places  where  originally  located 
by  the  first  snrveyor  on  the  ground.  Any  de- 
parture from  such  purpose  and  effort  la  an* 
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professioDftl,  and.  bo  far  as  any  eflfect  is 
claimed  tor  unlawful.  To  fix  llnea  nrl- 
ant  from  the  origtnali  and  according  merely 
to  bla  notion  of  a  desirable  arrai^emait  of 
lota  and  etreeta  leads  naturally  to  confusion 
of'ClalmB  among  lot  owners,  and,  when  done 
by  a  city  sorveyor  as  a  baids  for  occupation 
of  land  for  streets,  Is  attempted  conflacation. 
The  evidence  shows  that  In  the  dty  surrey 
nothlnK  was  found  on  the  ground  to  show  where 
any  of  the  subdivisions  between  the  points 
A  and  E  were  originally  located;  also,  that 
the  surveyor  proceeded,  while  retaining  the 
same  number  of  lots,  to  give  those  lots  such 
arbitrary  width  as  be  saw  fit,  with  the  pur- 
pose and  result  of  making  the  lines  of  the 
streets  on  the  northeast  side  of  Water  street 
coincide  with  the  extended  lines  of  the  north 
and  south  streets.  This  resnrvey  is  there- 
fore wholly  valueless,  and  not  even  eviden- 
tiary, unless  it  be  found  as  a  fact  that  such 
coincidence  of  street  lines  did  In  fact  exist 
In  tlie  original  surver*  The  trial  coiirt  ap- 
paroitly  directed  verdict  for  plalntUf  <m  the 
ground  that  such  fact  was  establlslied  and  es- 
tnbllahed  conclusively  and  without  dispute, 
else  it  could  not  properly  be  withdrawn  from 
the  jury.  This  ruling  sharply  presents  the 
error  assigned  under  this  branch  of  the  case. 
The  trial  court  based  Its  conclusion,  in  a 
written  opinion,  upon  the  picture  presented 
by  the  original  plat,  whereby  approximate 
coincidence  of  street  lines  apparently  exists, 
bat  this  was  only  one  piece  of  evidence. 
Opposed  to  it  were  several  other  clrcmn- 
stanoM-  TbetB  was  the  declared  fact  that 
the  streets  to  the  river,  at  right  angles  with 
Water  street,  were  surveyed  96  feet  wide, 
bat  the  lines  of  such  a  stoeet  could  not  ex- 
actly correspond  with  the  llnea  of  a  66-foot 
street  Intersected  by  Water  street  at  an  angle 
of  46*,  for  such  lines  would  be  less  than  93.5 
feet  apart  on  eatb  hypotenuse.  Again,  as 
already  stated,  the  aggregate  width  certified 
to  have  been  given  the  lots  on  the  ground 
rendered  such  location  of  the  streete  Impossi- 
ble, though  It  would  not  wholly  remove  the 
short  streets  to  the  river  from  connection 
with  the  north  and  south  streets  so  but  that 
passage  across  Water  street  from  the  latter 
to  the  former  would  be  practicable.  Thus  It 
clearly  appears  that  the  absolute  coincidence 
of  the  street  lines  was  a  disputed  question. 
Respondents'  counsel  present,  as  furttier  sup- 
port for  the  court's  ruling,  use  and  occupa- 
tion according  to  each  street  Hues.  Practi- 
cal location  or  use  and  occupation,  In  order 
to  be  evidentiary  of  original  locations,  must 
be  at  least  open  to  the  Inference  that  It  com- 
menced with  some  reference  to  original  sur- 
vey lines  or  marking^.  Racine  v.  J.  I.  Plow 
Co.,  supra;  Racine  v.  Emerson,  supra.  All 
occupation  and  use  subsequent  to  1878,  wheth- 
er by  the  city  or  by  owners.  Is  clearly  re- 
ferable to  the  deluding  resurvey  of  that  date. 
Prior  to  that  time  no  travel  from  Water 
atreet  northeastward  to  the  river  is  shown 


on  any  of  the  streets,  exc^t  Marshall  street 
niat,  however,  is  not  located  with  any  ex- 
actness, and,  until  the  buildings  hereafter 
moitloned,  was  over  unoccupied  ctnumons. 
No  occnpatlon  by  property  ownors  Is  shown 
until  "late  in  the  atzties,"  when  a  mill  build- 
ing was  erected  on  lot  14,  whose  toimdation- 
now  corresponds  closely  with  the  northeast 
line  of  that  lot  as  claimed  by  plalntllT.  At 
about  the  same  time  a  small  residence  was 
built  on  lot  18.  That  was  located  near  what 
the  plaintiff  claims  to  be  the  northeast  line 
of  the  lot  and  remote  from  the  street  line, 
but  would  apparmtly  have  approximated 
the  latter  line,  as  claimed  by  defendants.  At 
about  the  same  date  aa  the  mill  above  men- 
tioned a  house  waa  built  by  the  owner  of  lot 
41,  still  In  existence,  the  whole  of  which  is 
northerly  of  the  lines  of  that  lot  and  ex- 
toids  some  20  feet  into  Van  Buren  street,  as 
same  is  claimed  by  plaintiff.  The  signifi- 
cance vt  theae  several  structurea  depends  on 
whethw  they  were  apparently  attempted  to 
be  built  according  to  lot  lines,  and  whether 
there  la  probability  that  their  builders  had 
any  better  means  of  knowledge  then,  some 
20  or  80  years  after  the  plat,  than  exists  now 
aa  to  the  true  location  of  those  lines.  There 
Is  no  evidoice  of  the  existence  of  either  marks 
or  monory,  and  the  lapse  of  time  had  been 
such  as  to  throw  doubt  upon  their  persist- 
ence on  the  immediate  banks  of  the  river. 
All  this  situation  thus  presented  a  very 
obvious  caae  oC  confllctlDg  Inferences,  not 
proper  to  be  withdrawn  from  the  Jury.  We 
must  therefore  conclude  that  «Tor  was  com- 
mitted in  directing  the  verdict 

2.  If,  upon  new  trial,  the  jury  should  reach 
the  same  conclusion  as  did  the  court  in  this, 
there  would  still  remain  the  question  of 
plaintiff's  estoppel  to  contend  for  such  a 
location  of  the  premises  described  in  his 
deed  as  to  Include  the  strip  in  dispute.  In 
a  somewhat  complicated  litigation  about  the 
distribution  of  a  fund  which  bad  become 
substituted  (or  a  46-foot  strip  of  land,  claim- 
ed by  the  plaintiff's  grantors  to  be  part 
of  their  mortgaged  premises,  the  court  ex- 
pressly found  that  the  southerly  line  of-  that 
strip  was  6  feet  south  of  the  northerly  line 
of  lot  41.  The  location  of  that  southerly 
line  of  the  viaduct  286.75  feet  northeast  of 
the  point  A  was  entirely  certain  and  un- 
disputed in  that  case  as  in  this.  The  exact 
location  of  that  strip  with  reference  to  the 
lines  of  ownership  of  the  various  other 
parties  and  their  successors  In  title  was 
material,  because  a  part  of  the  relief  sought 
and  granted  by  the  Judgment  consisted  in 
barring  them  from  all  further  claim  in  the 
laud  for  which  the  money  deposited  by  the 
city  was  In  fact  payment  No  question  of 
privity  needs  discussion,  for  all  the  parties 
to  the  instant  action  were  parties  to  that. 
However,  the  present  action  Involves  a 
different  subject-matter  than  the  former; 
hence  that  Judgment  is  conclusive  only  as 
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to  matters  actually  adjadlcated  therein,  and 
not  upon  qnestloDB  which  might  have  been 
considered,  but,  In  fact,  were  not  Went- 
worth  V.  Racine,  99  Wis.  26,  74  N.  W.  661: 
Grunert  t.  Spaldlnff,  104  Wis.  193,  80  N.  W. 
589.  The  somewhat  vexed  inqulr?  whether 
a  question.  In  order  to  be  concluded  as  a 
thing  adjndged  upon  a  different  cause  of 
action,  must  have  been  so  the  subject  of  con- 
tention that  the  court  did  in  fact  actively 
and  consciously  consider  and  decide  It,  or 
whether  it  suffices  that  the  question  was  so 
present  to  the  tormec  litigation  that  the 
Judgment  necessarily  affirmed  or  negatived, 
although  the  court  may  In  fact  have  merely 
assumed  the  existence  of  the  fact  In  absence 
of  contention  over  It,  we  need  not  attempt 
to  consider  or  decide.  Typical  cases  In  sup- 
port of  the  latter  view  are  Van  Valkenburgh 
T.  Olty  of  Milwaukee,  43  Wis.  674,  680;  Last 
Chance  M.  Co.  v.  Tyler  M.  Co.,  157  U.  8. 
683.  15  Sup.  Ct  733.  89  L.  Bd.  8S0;  while 
Cromwell  v.  County  of  Sac,  94  U.  S.  356,  24 
L.  Ed.  196,  gives  some  support  to  the  former 
contention.  Text-book  discussion  will  be 
found  in  1  Freeman,  Judgts.  S  330;  1  Van 
Fleet,  For.  Adj.  c.  8.  We  deem  It  clear  that, 
even  within  the  more  limited  version  of  the 
rule  of  res  adjudlcata,  the  question  of  the 
relative  location  of  the  northerly  line  of  lot 
41  and  the  southerly  line  of  the  viaduct  was 
litigated  and  decided.  We  have  already 
pointed  out  that  it  was  material  to  the  re- 
lief sought  and  granted  and  that  the  court 
declared  Its  express  determination  of  it. 
That  finding  could  properly  have  been  based 
only  on  a  trial  of  the  question  Involving 
some  form  of  evidentiary  proof,  for  no  mutu- 
ality of  auction  or  admission  establishes 
the  fact  True  plaintiff  and  his  associates 
alleged  It,  but  the  city  did  not  admit  It 
Its  pleading  merely  conceded  that  its  46-foot 
strip  was  all  southerly  of  the  center  of  the 
street,  which  was  48  feet  northerly  of  the 
lot  line,  and  the  pleadings  of  most  of  the 
other  parties  went  no  further.  This  find- 
ing we  deem  conclusive  proof  that  the  court 
did  receive  proof  of  some  kind  and  Judicially 
consider  and  determine  upon  the  subject 
which,  by  the  pleadings,  was  submitted  to 
It  That  being  so,  its  determination  is  con- 
clusive upon  all  the  parties  whenever  the 
same  question  comes  up  between  them, 
whatever  may  be  the  subject  or  the  form 
of  the  later  litigation.  Van  Valkenburgb 
V.  Milwaukee,  supra;  Wentworth  v.  Kaclne 
County,  99  Wis.  26.  74  N.  W.  551;  Grunert 
V.  Spalding,  snpra;  Hart  v.  Moulton,  104 
Wis.  349,  80  N.  W.  699.  76  Am.  St  Bep.  881; 
Last  Chance  M.  Co.  v.  Tyler  M.  Co.,  supra. 
This  Judgment  therefore,  conclusively  es- 
tablished, as  against  all  parties  to  this  ac- 
tion, that  the  northeast  line  of  lot  41  la 
282.75  feet  from  the  known  point  A,  and 
that  any  oonatrnetion  of  the  plat  wblcb 


wonld  make  that  line  coincide  with  the  In- 
tersection of  the  extended  west  line  of  Van 
Bnren  street  with  the  northerly  line  of  Water 
street  Is  Incorrect.  Starting  with  this  fact, 
there  Is  no  evidence  to  contradict  the  decla- 
ration of  the  original  plat  as  to  width*  of 
lots  41,  42,  and  43;  any  dlscr^ancy  in  the 
apparent,  but  undeclared,  frontage  of  lot  46 
not  serring  as  any  contradiction.  Pereles 
T.  Magoon,  supra.  Hence  upon  the  evidence 
as  it  stands  In  the  record  plaintiff's  souther- 
ly line  Is  161.75  feet  northeast  from  the 
monument  at  A,  thus  excluding  from  his 
ownership  30.90  feet  of  the  land  claimed, 
and  Including  3.44  feet  thereof. 

S.  A  claim  Is  made  that  defendants  are 
estopped  to  deny  plalnttlTs  title  to  the  84.36 
feer  described  in  the  complaint  because  the 
agent  for  their  grantor,  while  negotiating 
for  the  loan  by  the  trustees  of  the  Shape 
estate,  stated  to  plaintiff,  as  trustee,  that  the 
premises  proposed  to  be  mortgaged  Included 
a  building  which  confessedly  extended  over 
the  land  In  dispute.  There  Is  no  evidence 
that  even  the  trustees  were  misled  Into 
supposing  that  the  description  of  land  which 
was  finally  written  Into  the  mortgage  cover- 
ed this  land  to  the  southward.  They  could 
hardly  have  believed  that  and  also  believed 
that  it  covered  the  buildings  lying  northerly 
of  lot  41,  which  were  In  the  said  statement 
also  declared  to  be  offered  tor  mortgage. 
Whatever  may  have  been  the  effect  of 
such  statement  on  the  mortgagees,  how- 
ever, there  Is  no  evidence  that  plaintiff  was 
misled  at  the  time  of  his  purchase  at  fore- 
closure sale  Into  supposing  that  the  land  he 
bid  for,  or  the  deed  be  received,  covered 
anything  except  the  land  actually  described 
therein.  He  then  knew  all  about  the  claim 
that  lot  41  commenced  six  feet  north  of  the 
south  line  of  the  viaduct  He  had  Joined 
In  a  petition  asserting  that  fact  He  knew 
the  dimensions  of  lots  41,  42,  and  43.  He 
knew  when  be  took  his  deed  of  lot  42  and 
half  of  lot  43  that  such  deed  could  convey 
only  what  It  described. .  If,  by  reason  of  the 
statements  to  them,  the  trustees  had  acquired 
the  equitable  rlgbt  to  hold  30  feet  of  land 
outside  of  that  described  In  their  mortgage, 
they  bad  taken  no  step  to  do  so,  and  they 
had  not  conveyed  any  such  right  or  land  to 
plaintiff.  He  must  stand  on  bis  legal  title 
In  an  action  of  ejectment,  and  be  has  shown 
no  legal  title  passing  to  him  beycmd  the 
description  In  his  deed.  Besides  this,  there 
Is  nothing  to  show  that  th«  defendants, 
though  grantees  of  Leopold  Gross,  are  charge- 
able with  any  equities  that  may  have 
existed  against  him  or  any  notice,  at  the 
time  of  their  purchase,  that  the  mortgagees 
claimed  beyond  thfl  limits  fixed  In  tlieir 
recorded  mortgage. 

Judgment  reversed,  and  cause  remaiide4 
for  new  trial. 
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HOPKINS  T.  BTATB. 
(Saoremc  Ooort  of  WlscoixiD.   Oct  24.  190S.) 

1.  HusBAiro  AiTD  Wife  —  ABAin»ivicKRT  ot 

WITE — PBOSECCnon — ErtDENOt 

Where  an  amended  Information  against  a 
hoaband  for  abandonment  substantially  in  the 
language  of  Rev.  St.  1868,  9  4587c,  charged 
that  defendant  on  March  1,  1894,  willfnllr  and 
malldousl;  abandoned  his  wife  and  two  chil- 
dren named,  leaving  ber  and  tbem  In  a  desti- 
tnte  condition,  and  that  he  had  since  unreason- 
ably refused  and  neglected  to  provide  for  his 
■aid  wife  and  minor  children,  contrary  to  snch 
statute,  evidence  was  admissible  to  prove  that 
defendant  bad  unreasonably  refused  and  neglect- 
ed to  provide  for  his  wife  and  children  from  liie 
date  specified  to  the  Gllng  of  the  amended  In- 
formation. 

2.  SAlCB-~lKBTBUCTI0ir8. 

Where,  in  a  prosecution  of  a  boaband  for 
abandonment,  it  was  undisputed  that  there  were 
two  children,  the  youngest  of  whom  was  not 
born  until  some  weeks  after  the  date  of  the 
alleged  abandonment,  an  instruction  that,  if 
Rcciwed,  being  of  sufficient  ability  and  able  to 
earn  the  means  of  support  for  his  wife  "and 
such  minw  child,"  had  unreasonably  refused 
and  neglected  to  provide  for  ritber  th«  said 
wife  or  "minor  ehud"  ever  since  about  March 
12,  1904,  beyond  a  reasonable  doubt,  etc.,  be  was 
guilty,  should  be  construed  to  refer  to  defend- 
ant's then  living  child*  and  not  to  the  child  on- 
bom.  and  was  not,  tbNefore,  erroneouiL 

3.  Samk. 

Where  accused  had  lived  with  his  wife  for 
eight  years,  but  had  not  provided  a  house  or 
home,  an  instruction,  in  a  prosecution  for 
abandonmeot  that  if  the  wife,  "being  offered  a 
comfortable  house  by  him,  •  •  •  without 
legal  excuse"  refused  to  live  with  him,  she  for- 
feited her  right  of  support,  but  not  so  as  to  the 
minor  child  or  children,  and  emphasized  by  an- 
otha>  charge  pTesenting  accused's  claim  of  his 
wife's  misconduct  as  an  excaae  for  bis  refnring 
to  contribute  to  tho  mpport  of  her  and  the 
diildren,  was  aroneoas  as  misleading. 

Error  to  Municipal  Oourt,  Eastern  District 
of  Waukesha  County;  D.  8.  TnUar,  Jodse. 

John  Hopklna  was  convicted  of  willtnlly 
and  feloniously  abandoning  bis  wife,  and 
be  brings  error.  Reversed. 

It  appears  from  the  record  that  the  wife, 
Mary,  of  the  plaintiff  In  error,  made  her  veri- 
fled  complaint  against  him  May  8,  1904,  al- 
leging that  March  1,  1904,  be  willfully  and 
feloniously  abandoned  his  wife,  Mary  Hop- 
kins, leaving  her  In  a  destitnte  condition, 
be  being  of  snfilclent  ability  and  able  to  earn 
the  means  of  her  support  and  did  unreason- 
ably refuse  and  neglect,  and  had  since  March 
1,  1904,  unreasonably  refused  and  neglected, 
to  provide  for  her,  his  wife,  Mary,  contrary 
to  the  Btatntes.  Section  4587c,  Rev.  St  1898. 
Upon  that  complaint  a  warrant  was  Issued 
by  the  municipal  court.  May  3,  1904,  and  was 
returned  May  5,  1904,  and  the  defendant 
brougbt  Into  court  and  appeared  by  hla  at- 
torney and  the  state  appeared  by  the  then 
district  attorney,  A.  M.  Coombs.  An  ex- 
amination and  hearing  being  bad,  the  court 
found  that  the  offense  charged  had  been  com- 
mitted, and  that  there  was  probable  cause 
to  believe  the  defendant  guilty,  and  accord- 
ingly be  was  bound  over  to  the  then  next  (Sep- 
touber)  tarn  of  tbe  court,  and  was  permitted 


to  sign  bis  own  personal  recognisance  without 
surety,  upon  condition  that  be  pay  $2  per 
we^  to  his  wife,  Mary,  at  least  once  In  two 
weeks,  and  he  was  thereupon  released.  Sep- 
tember 6,  19M,  tbe  tben  district  attorney. 
Albert  H.  Coombs,  filed  his  Information, 
charging  the  same  offense  mentioned  In  tbe 
complaint  of  Us  wife,  Mary.  The  accused 
pleaded  not  guilty  to  that  Information,  and 
thereupon,  on  motion  of  the  district  attorney 
and  by  consent  of  tbe  accused,  the  case  was 
continued  until  the  March  term  of  the  court 
for  1905.  March  21,  1905,  the  new  district 
attorney,  David  W.  Agnew,  filed  an  amended 
information  which,  after  the  title  to  the 
cause,  is  in  the  words  and  figures  following: 
"I,  David  W.  Agnew,  district  attorney  In  and 
for  Waukesha  county,  do  hereby  amend  the 
Information  In  the  above-entitled  as  hereto- 
fore set  forth  and  as  follows,  and  do  here- 
by Inform  the  court  that  John  Hopkins  on  tbe 
1st  day  of  March,  A.  D,  1904,  at  tbe  city  of 
Waukesha  in  said  county  and  In  the  Baatern 
municipal  district,  did  willfully  and  mali- 
ciously abandon  his  wife,  Mary  Hopkins,  and 
minor  children,  to  wit,  Mary  Hopkins  and 
Nellie  Hopkins,  leaving  her  and  said  minor 
children  in  a  destitute  condition,  and  the 
said  John  Hopkins,  being  of  sufflctent  ability 
and  able  to  earn  the  means  of  her  support 
and  the  support  of  bis  said  minor  children, 
did  unreasonably  refuse  and  neglect  so  to  do. 
and  has  since  the  let  day  of  March,  A.  D. 
1904,  unreasonably  refused  and  neglected  to 
provide  for  his  said  wife,  Mary  Hopkins, 
and  his  said  minor  children,  contrary  to  the 
statute  In  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  state  of 
Wisconsin."  Indorsed  on  that  Information 
Js  the  following:  "The  defendant  duly  ar- 
raigned and  In  open  court  under  the  within 
amended  Information  and  a  plea  of  not 
guilty.  Entered  this  2l8t  day  of  March,  A. 
D.  1905."  Signed  by  tbe  municipal  Judge. 
Upon  such  amended  Information  be  was  tried 
and  the  verdict  of  gull^  returned  and  filed 
March  22,  1905,  and  on  March  28,  190S,  he 
was  sentenced  to  lmprisonm»it  In  the  coun- 
ty jail  at  bard  labor  for  the  term  of  four 
months,  or  until  he  should  be  tbence  dis- 
charged by  due  course  of  law.  To  reverse 
the  Judgment  entered  therein  the  accused 
sued  out  this  writ  of  error. 

D.  J.  Hemlock,  for  plaintiff  in  error.  L. 
M.  Stnrdevant,  Atty.  Gen.,  and  A.  C  Titus, 
Asst  Atty.  Gen.,  for  tbe  State. 

CASSODAY,  C.  J.  (after  stating  the  facts). 
It  appears  from  the  record  that  tbe  accused 
was  42  years  of  age  and  his  wife  20  years  of 
age  at  tbe  time  of  the  trial.  He  had  then 
been  married  to  the  complainant  for  nearly 
10  years.  Their  daughter,  Mary,  mentioned 
In  the  amended  Information,  at  that  time 
lacked  about  four  months  of  being  nine  years 
of  age.  The  little  child,  Nellie,  mentioned 
therein,  was  at  that  time  about  one  year  of 
age.  That  ammded  Information  diarged  tbe 
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accused.  In  sntMrtanttally  the  langnase  of  tbe 
Btatate  (aectlon  4687c  Rer.  St  189^.  of  hav- 
ing on  March  1, 1804,  wlllfnllr  and  maUdons- 
ty  abandtmed  his  wife,  Mary.  And  the  two 
minor  children  named,  leaving  her  and  them 
In  a  destltnte  condition,  and  that  alhce  that 
date  he  h»i  nnreaMmably  refused  and  n^lect- 
ed  to  [HTovlde  for  hla  said  wlfb,  Maiy,  and 
his  said  minor  children,  contrary  to  the  stat- 
ute dted.  We  pocelve  no  errw  In  admitting 
testlnMmy  tending  to  prove  that  the  accused 
had  unreasonably  refused  and  neglected  to 
provide  for  his  wife  and  children  from  March 
1,  1904,  down  to  Uie  time  of  filing  snch 
amended  Information.  Flrmels  v.  State,  61 
Wis.  140,  20  N.  W.  66S;  Jenness  v.  State, 
103  Wla  SSS,  78  N.  W.  758. 

2.  Nor  do  we  find  any  error  In  Charging 
the  Jury  to  the  efCect  that,  It  the  accused, 
"being  of  sufficient  ability  and  able  to  earn 
the  means  of  support  for  his  wife  and  said 
minor  child,"  had  "unreasonably  refused  and 
neglected  to  provide  for  either  his  said  wife 
or  minor  child  ever  since  about  March  1, 
1004,  beyond  a  reasonable  doubt,"  then  that  It 
was  their  duty  to  find  the  accused  guilty 
under  the  law  of  this  state.  The  statute  Is 
certainly  broad  enough  to  cover  such  un- 
reasonable refusal  and  neglect  to  provide  be- 
tween tbB  time  of  tbe  alleged  abandonment 
and  the  time  of  flUi«  such  amended  informa- 
tion, a  year  and  20  days  thereaftra*.  Another 
criticism  of  the  portion  of  tbe  charge,  thus 
mentioned,  is  that  It  failed  to  state  which  of 
the  two  minor  children  was  therein  referred 
to.  Obviously  it  did  not  refer  to  Nellie,  who 
was  disowned  by  the  accused,  ^ce  it  is 
undisputed  that  she  was  not  bom  until  some 
we^  after  the  time  mentioned  in  the  por- 
tion of  tbe  diarge  so  given.  In  that  portion 
of  the  charge  the  trial  court  was  merely  stat- 
ing the  duty  of  the  accused  to  support  his 
wife  and  his  child  Mary,  as  prescribed  in  the 
statute. 

8.  The  only  trouble  we  have  had  with  the 
case  is  as  to  the  portion  of  tbe  charge  re- 
lating to  "the  reciprocal  duty  of  the  wife 
to  live  with  her  husband  and  observe  all'  her 
marriage  vows."  In  those  portions  of  the 
charge  the  Jury  were  told  that:  "If,  with- 
out l^al  excuse  and  being  offered  a  comfort- 
able house  by  him.  she  refuse  to  live  with 
her  husband,  then  sntib  wife  forfeits  her  right 
to  support,  but  not  so  as  to  the  minor  child 
or  children,  such  child  Is  still  entitled  to  the 
maintenance  and  support  of  the  father  to 
the  best  of  such  father's  ability,  regardless 
of  the  forfeiture  of  the  wlte  to  her  rights  to 
such  support"  And  again:  "It  Is  claimed 
on  tbe  part  of  the  defendant  that  because 
his  wife,  Mary  n<^klns,  has  refosed  to  live 
with  him  and  cleaves  to  her  mother  and  her 
mother's  roof,  ther^ore  he  Is  Justified  in  his 
refusal  to  contribute  to  the  support  of  bis 
wife  and  his  minor  child  or  children,  now  I 
diarge  yon,  gentlemen,  that  it  Is  the  legal 
du^  of  every  husband  and  father  to  support 
and  maintain  his  wife  and  minor  child  or 


children  to  the  extent  of  his  sbUlty.  and.  If 
you  find  from  the  evidence  iil  the  ease  unda 
the  rules  I  luive  given  you  that  the  defend- 
ant, being  of  sufficient  abllltr  to  maintain  « 
to  earn  the  means  to  sqpport  his  wife  and 
minor  child  or  cblldrai,  has  unreasonably 
refused  or  neglected  to  provide  for  them  the 
means  of  supptnt,  then  yon  should  find 
the  defendant  guilty."  The  question  recurs 
whether,  as  applied  to  tile  evidence  in  the 
case,  such  portions  of  the  charge  were  mis- 
leading. The  wife  testified  to  the  effect  that 
at  the  time  Nellie  was  bom  in  March,  1904, 
the  accused  said  It  did  not  belong  to  him; 
that  since  that  time  he  had  not  tendered  nor 
furnished  her  any  -aid ;  that  about  that  time 
she  ax^lled  to  the  city  for  aid;  that.  If  be 
had  offered  Iier  support  after  Nellie  was 
bom,  she  and  her  mother  would  not  have 
token  It;  that  If  he  had  offered  her  money, 
she  would  have  taken  it  notwlthstandlDg 
bis  disowning  Nellie ;'  that  If  he  provided  a 
home,  a  bouse,  furnished  a  home  for  her  and 
promised  that  he  would  support  and  maintain 
her.  she  would  not  go  to  live  with  him :  that  . 
she  would  die  first  by  reason  of  his  disown- 
ing Nellie.  Tbe  wife's  mother,  with  whom 
she  made  her  home,  testified  to  the  ^ect 
that  she  did  not  want  tbe  accused  to  OMue 
to  her  house;  that  she  supposed  she  told  him 
to  go  away  ftom  there  and  not  to  come  back  • 
again;  that  if  he  had  behaved  at  all  and 
come  there  rl^t  she  would  have  let  him  In. 
The  accused  testified  to  the  effect  that  at  dif- 
ferent times  he  had  asked  his  wife  to  leave 
her  mother's  home  so  that  be  could  have  a 
home  of  his  own;  that  quite  a  number  of 
times  sbe  said  she  would  not  go;  ttiat  his 
motber-ln-law  had  a  dozen  times  forbidden 
blm  to  come  to  her  honse,  and  that  that  was 
the  reason  he  bad  not  gone  there;  that  he 
did  not  want  anything  to  do  with  thm; 
that  he  was  at  the  house  after  Nellie  was 
born;  that  after  that  time  be  had  not  ten- 
dered any  support  to  bis  wife  or  diUdroi; 
that  they  did  not  ke^  house  when  they 
lived  at  Oeneesee,  but  boarded ;  that  he  never 
provided  a  house  with  furniture  and  neces- 
sary utensils  for  keeping  house  since  he  was 
married;  that  during  the  last  year  before 
the  trial,  be  had  not  bought  any  fomlture 
nor  done  anything  toward  providing  a  home 
tor  his  family,  but  bad  requested  them  to 
come  and  live  with  him  during  that  time. 
Thus  tbe  evidence  tends  to  prove  that  th^ 
lived  together  eight  years  without  bis  pro- 
viding any  house  or  home ;  and  yet  the  court 
charged  tlie  Jury  to  tbe  effect,  that  if  the 
wife  "being  offered  a  comfortable  house  1^ 
blm"  and  she  "without  legal  excuse"  refus- 
ed to  live  with  him,  then  she  torfMted  her 
rlgbt  to  support  but  not  so  as  to  the  minor 
cblld  or  children  who  were  still  entitled  to 
maintenance  and  siqiport  from  the  father. 
Such  charge  was  emphasised  by  the  portion 
of  the  chaige  above  quoted,  presmitlng  to 
the  Jury  the  claim  of  the  accused  fm:  refusing 
to  contribute  to  the  support  of  his  wife  and 
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cblldren.  W«  are  constnlDed  to  hold  that 
such  anqaallfled  portloos  of  the  charge  were 
mlalMdins.  The  qaestioii  whether  the  wlfe't 
cmidnct  was  snch  as  not  to  make  It  criminal 
tor  him  to  refuse  or  neglect  to  fnndsh  such 
support  was  a  question  of  fact  for  the  jury, 
under  proper  Instructions  from  the  court. 
There  la  no  ground  for  the  contention  that 
the  Terdlct  Is  not  supported  by  evidence. 

The  Judgment  of  the  municipal  court  for 
the  Eastern  district  of  Waukesha  county 
is  reversed,  and  the  cause  remanded  for  a 
new  trlaL 


NBMEGBK  v.  FILER  ft  STOWBLL  CO. 
(Supreme  Oonrt  <a  Wisconsin.  Oct.  24, 1906.) 

1.  ABATEHinT  AKO  RXVIV AI.  —  AonOnS  VOB 

InJUBIES. 

A  cause  of  action  (Or  personal  faijariet 
snrrlves  the  death  of  the  Injured  person,  and  la 
to  be  prosecuted  the  personal  representative 
for  the  benefit  of  the  Injured  person's  general 
estate. 

[Bd.  Note.-^Vv  cases  In  point,  see  toL  1. 
Cent.  EHff.  Abatement  and  Rerlval,  H  261-204.] 

2.  Death — Pbbsou  BmrrLBD  to  Su»r-DAX- 

AOMB — ^DlSTBIBDTroiff. 

An  action  tor  wrongful  death  should  be 
I>rosecnted  by  the  decedeot'i  personal  repre- 
wntative,  though  the  damages  recoverable  are 
limited  to  the  loss  sustained  by  certain  named 
relatives  specified  in  Rev.  St  18^  S  4256,  to 
whom  any  damages  recovered  must  be  paid. 

[Ed.  Note. — For  cases  In  point,  see  ToL  10, 
Cat.  Dig.  Death,  |  3S.} 

8.  AcnoN-^oiNDiB  OF  Causss  or. 

An  action  by  decedent'e  administratrix 
for  pain  and  anffuiah  suffered  by  her  intestate, 
as  the  result  of  iajnries  received  by  him 
while  in  defendant's  employ,  may.  be  properly 
Joined  with  an  action  for  pecuniary  loss  re- 
sulting to  his  fatiier  and  mother,  by  reaaon  of 
bis  anoeequflat  death  as  a  reault  of  the  same  in- 
juries, nnthorlaed  by  Bev.  St  1808.  H  4255, 
4256. 

Appeal  from  Circuit  Court,  Milwaukee 
County ;  Warren  D.  Tarrant,  Judge. 

Action  by  Anna  Nemecek,  as  administratrix 
of  €be  estate  of  John  Nemecdc,  deceased, 
against  the  Flier  &  Stowell  Oo.  A  demurrer 
to  the  complaint  for  misjoinder  of  causes  of 
action  was  ovemded,  and  defendant  appeals. 
Affirmed. 

Hoyt,  Doe,  Umhrelt  ft  Oiwell,  tor  appellant 
Chnrdilll,  Bennett  ft  Ohurchlll,  for  respond- 
ent. 

WINSLOW,  J.  The  plaintiff,  as  adminis- 
tratrix of  the  estate  of  one  John  N^ecdc, 
deceased,  brought  action  for  the  recovery 
of  damages  against  the  defendant  corpora- 
tion, and  eet  forth  in  h^  complaint  two  sep- 
arate causes  of  action.  The  first  of  said 
causes  of  action  was  to  recover  damages  for 
the  pain  and  anguish  suffered  by  her  Intestate 
as  the  result  of  Injuries  received  by  him 
while  at  work  as  an  omployfi  In  the  defend- 
ant's machine  shop  and  caused  by  defeud- 
anfa  n^ligence;  the  second,  under  Rev.  St 
1808,  H  4255-4256,  to  recover  the  pecuniary 
lose  resulting  to  tiie  father  and  mothor  of  the 
lOS  N.W.— 10 


intestate  by  reaaon  of  the  subsequent  death 
of  the  Intestate  as  the  reanjt  of  the  same  In- 
Jniles.  A  demurrer  to  the  oomplalnt  on  the 
ground  that  several  causes  of  action  bad  been 
Improperly  united  was  ovarnled,  and  the  de- 
fendant appeals. 

The  question  whether  theee  two  causes  of 
action  may  be  pn^erly  Joined  In  the  same 
ctHnplalnt  is  now  first  presented  to  this  court. 
It  Is  settled  In  this  state  that  a  caiMe  ot  acti<m 
for  personal  injuries  snrrives  the  death  of  the 
Injured  person ;  that  It  la  to  be  prosecuted  by 
the  personal  retffesentotive ;  that  the  dam- 
ages  recovered  in  such  action  are  confined  to 
those  suffered  by  the  deceased  prior  to  his 
death,  and  go  Into  the  general  fund  of  the  es- 
tote  of  the  deceased ;  that  tiie  action  for  the 
death  Is  alao  to  be  prosecuted  by  the  po'sonal 
representative :  that  the  damAges  in  this  latter 
action  are  limited  to  tiie  pecuniary  loss  sns- 
talned  by  the  relatives  of  the  deceased  named 
In  the  act,  and  muat  be  paid  orer  by  the 
personal  representative  to  such  relatives. 
Lehmann  t.  FarwelU  90  Wis.  180,  TO  N.  W. 
m87UB.A.888,60Ani.St  111 : 

Brown  V.  Railway  Co.,  102  Wis.  137,  77 
N.  W.  748,  78  N.  W.  771,  44  L.  B.  A.  670. 
We  have  beoi  unable  to  pncetve  any  sood 
reason  why  these  two  causes  of  action  may 
not  be  properly  Joined.  It  Is  true  that  this 
court  has  held  that  actions  which  do  not  af- 
fect the  plaintiff  in  the  same  capacity  cannot 
be  Joined  In  the  same  action.  Hawarden  t. 
T.  ft  L.  Coal  Co.,  Ill  Wis.  545,  87  N.  W. 
472,  55  L.  R.  A.  82a  That,  however,  la  not 
the  case:  The  plaintiff  sues  as  administra- 
trix in  both  causes  of  action.  The  elements 
of  damages  are  different;  tiie  amounte  of 
damage  must  be  s^iamtoly  aaseased  by  me- 
dal verdict  end  the  sums  recovwed  most  go 
Into  separate  funds;  but  as  was  suggested 
In  the  Brown  Case,  supra,  none  of  these  con- 
slderaUons  involve  any  sertous  dlflBcuIties  in 
the  trial  of  the  two  causes  of  action  together. 
It  would  seem  to  be  better  for  both  parties  to 
dispose  of  the  entire  litigation  In  one  actfon 
and  upon  one  trial.  The  law  discourages 
rather  than  mcourages  multiplicity  of  ac- 
tions. There  is  little  direct  anthcHlty  on  the 
subject  but  Bucb  as  there  is  favors  this  view. 
Ranney  v.  St  J.  ft  L.  a  Rd.  Co.,  64  Vt  227, 
24  Atl.  1053 ;  I.  C.  By.  Co.  T.  Omdup,  68  Miss. 
291. 

Order  affirmed. 


GROSS  COAL  CO.  v.  ROSE. 
(Supreme  Court  of  Wisconsin.   Oct  24,  1905.) 

1.  LlBTL  AITD  SUITDEB — COBFOaaTIOITB — BUSI- 
NESS. 

A  corporation  is  entitied  to  sue  for  a 
slander  or  libel  affecting  It  In  Ita  trade  or  basi- 
nesa. 

[Bd.  Note. — For  cases  In  point,  see  voL  82, 
Cent  Dig.  Libel  and  Slander,  {  174.] 

2.  Sams  — Lkttebs  Tendiitg  to  Injtnti  in 
Business. 

A  letter  written  by  defendant  charging 
that  during  a  coal  famine,  wbra  pM^le  were 
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suffer inf  for  fnel,  plaintiff,  tboogh  cosaged  in 
Belling  coal  and  iiavins  coal  for  sale,  not  only 
chaned  extortionate  pricee  therefor,  but  re- 
fused to  kII  coal  at  such  prices  to  people  enf- 
ferins  from  aicknev,  charged  plaintiff  with  im- 

firoper  conduct  of  its  buBlness,  necessarily  tend- 
ag  to  Injure  the  same,  and  was  libelous  per  Be. 

8.  SAHX— WOBDB  TXKDIKO  TO  I  IT  JURE  IN  BUBI- 

mss. 

Where  defendant.  In  a  i>olitical  speech,  ac- 
cused plaintiff  coal  company  of  ararice,  and  re- 
fusing during  a  coal  famine  to  sell  coal,  except 
at  extortionate  prices,  and  that  even  at  such 
prices  bad  refused  to  fill  orders  to  persons  who 
were  suffering  therefor  and  presented  physician^ 
certificates,  though  plaintiff  had  coal  for  sale, 
such  statements  necessarily  tended  to  injnre 
plaintiff  in  Its  business,  and  wm  slanderoiis 
per  se. 

Appeal  from  Superior  Goort;  Hllwankee 
pOTmtr;  J.  O.  Ludwlg,  Judg& 

Action  by  the  Gross  Coal  Oompany  against 
DaTld  S.  Rose.  From  an'  order  oTenullng 
a  general  drannrrer  to  the  complain^  deCoid- 
ant  appeals.  Affirmed. 

The  complaint  contains  two  causes  of  ac- 
tion; one  for  slander,  and  one  for  UbeL  Aft- 
er alleging  ttie  corporate  character  of  tlie 
plaintLft,  and  Its  bnslness  of  bt^ins  snd 
swing  coal  In  tbe  city  of  Mtlwaiikee,  the  com- 
plaint states,  by  way  of  Inducement,  the  ex- 
istence of  a  coal  famine  In  Milwaukee  in  the 
winter  of  1902  and  lOOB,  and  the  fnrthw 
fact  that  much  hardship  and  suffering  was 
oocaMoned  to  the  people  by  reason  thereof. 
The  complaint  further  BtateS|  as  a  first 
cause  of  action,  that  on  the  eroiing  of  Uardi 
28,  1004,  the  defendant,  being  tben  mayor  of 
the  dtr  of  Milwaukee,  and  a  candidate  for 
re-election,  made  a  speech  before  an  assem- 
blage of  3^000  ^eaplB  In  Milwaokee,  In  wbidti 
be  uttered  the  following  words,  of  and  con- 
oemlug  the  plaintiff:  '*\nuit  were  the  oondi- 
tlons  then?  [meaning  the  coal  famine  of 
1002-OS].  One  or  two  coal  dealers  [meaning 
tbe  plaintiff]  in  tbe  dty  of  MUwaukee  bad 
hard  coal,  for  which  they  Dneanlng  the  plain- 
tiff) asked  $1S  a  ton.  And  I  am  going  to 
mention  some  names  here,  because  I  told  theae 
men  [meaning  the  plaintiff]  that  I  would  do 
it,  and  I  am  goii^  to  show  theau  [mean- 
ing the  plaintiff]  that  I  keep  my  word.  The 
Gross  Bros.  Goal  Oompany  [meanii^  the 
plaintiff]  had  coaL  People  came  to  me  with 
the  mon^  In  their  hands  and  tears  in  their 
eyes,  with  suffering  at  their  homes  and  slck- 
ness,  and  said,  'Mr.  Mayor,  can't  you  get  us 
some  coal?*  I  went  to  these  people  [meaning 
tbe  plaintLEQ  and  asked  than  [meaning  the 
plaintiff]  if  they  would  flU  the  orders  fbr 
coal  at  $16  a  ton,  and,  when  I  accompanied 
tbe  orders  with  physicians*  certificates,  th^ 
[meaning  the  plaintiff]  aald  that  th^  would; 
but,  when  I  sent  tbe  OTders,  they  [meaning 
the  plaintun  would  not  do  It  I  called  the 
coal  dealers  together.  I  called  their  atten- 
tl«t  to  tbe  fact  that  my  office  was  beei^ed 
from  early  morning  until  late  at  ni^ht  by 
people  who  were  suffering.  Tbey  assured 
me  tbat  it  would  be  impossible  to  secure 
coal  until  the  oi>enlng  of  narigation."  The 


complaint  further  aDeges  that  afto*  tbe  mak- 
ing of  this  speech  the  plaintiff  gave  the  de- 
fendant an  <q)portttnlty  to  retnct  the  samc^ 
but  that  tbe  defttidant  sent  tbe  following 
letter  to  plalntUTs  attorneys:  "Milwaukee^ 
March  26,  1901  Messrs.  lienlche<^  ITalr- 
chlld  &  Boesel.  198  West  Water  Street,  Olty— 
Gentlanen:  In  answer  to  your  letter  of  tbe 
24th,  requesting  me  to  retract  the  statements 
made  by  me  at  tbe  Davidson  Theater  meeting 
last  Wednesday  eyenln^  concerning  the  con- 
duct of  Gross  Bros,  during  the  coal  famine 
of  last  year,  I  bare  to  si^:  I  made  no  state- 
ment at  the  DaTldson  Theater  meettaig  that 
I  desire  to  retract  I  am  not  in  the  habit  of 
making  statemente  that  I  cannot  proro.  I 
stated  that  the  Gross  Broi.  cbai^ced  $16  per 
ton  for  bard  coaL  The  statement  was  true. 
I  stated  that  they  agreed  to  honor  my  orders 
for  coal.  If  physicians'  ontlflcates  won  at- 
tadnd;  that  orders  with  physldani^  certi- 
ficates attached  were  sent  to  them,  and  Uie 
parties  who  presented  them  had  the  money 
with  which  to  pay  $15  per  ton  for  the  coal, 
bat  that  tbe  orders  were  refused.  That  state- 
ment was  likewise  tnia  I  did  not  state  all 
that  transpired,  but  I  will  disclose  all  b^twe 
the  campaign  closes.  If  yon  wish  to  b^^ 
IHToceedings  in  court,  fire  away.  Bespect- 
fnlly  yours,  David  S.  Bose."  Tbe  omnplatnt 
further  all^^es,  In  general  trams,  loss  of  trade 
and  injury  to  business  to  the  amount  ot 
926,000.  For  a  second  cause  of  acUm  the 
complaint  alleges  the  publication  of  the  afore- 
said tettw  in  tbe  Milwaukee  newspapers  upon 
the  day  of  its  date,  to  tbe  damage  of  tike 
■  plaintiff  in  tta  sum  of  926/100.  A  general 
demurrer  to  this  complaint  was  oremiled, 
and  tbe  defendant  appeals. 

Byan,  Ogden  A  Bottnm,  for  appellant 
Lenlcbedc  Fairchild  &  Boesel,  for  reepond- 
«it 

WIKSEXm,  J.  (after  stating  tbe  facts).  A 
corporation  may  sue  for  a  slander  or. libel 
upon  It  in  the  way  of  Ita  business  or  trade. 
Newell  on  Slander  and  Libel  (2d  SM.)  p. 
88a  There  can  be  no  doubt  that  the  pub- 
lished letter,  which  forms  the  basis  of  the 
second  cause  of  action,  was  libelous  per  se 
under  the  drcumstances  set  forth  in  the 
complaint  It  charged,  in  substance,  that 
at  a  time  when  there  was  a  coal  famine^, 
and  people  were  suffering  for  fuel,  tbe  plain- 
tiff, though  engaged  In  the  business  of  sell- 
ing coal,  not  only  charged  extortionate 
prices  for  Ito  coal,  but  actually  refused  to 
sell  coal,  even  at  these  prices,  to  people  snf- 
fraing  flrran  sidcness.  Such  a  charge  Is  libel- 
ous, because  Imputing  mean  and  abborrukt 
conduct  to  tbe  plaintiff  In  tbe  conduct  of  Its 
business,  and  thus  tending  necessarily  to 
injure  It  In  such  business.  Xewell  on  Slan- 
der and  Libel  (2d  Ed.)  p.  48,  |  1;  Id.  p.  74, 
I  14;  Brown  t.  Vannaman,  8S  Wis.  461,  6^^ 
N.  W.  188.  30  Am.  St  Bep.  86a 

It  is  claimed,  howerer,  that  while  Ifte 
words  may  be  libelous  when  written  and  pub- 
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llsbed,  th«  same  words  do  not  constltate 
slander  per  se  when  spoken,  and  that  there 
is  no  snfflclent  all^tlon  of  special  damage 
— hence  that  the  first  cause  of  action  is  sub- 
ject to  demurrer.  This  contention,  also,  must 
falL  Words  spoken  of  a  person  in  direct 
reference  to  his  bnalness  or  trade,  which 
charge  him  with  Incapacity,  fraud,  trickery, 
dishonorable  or  mean  conduct  In  the  trans- 
action of  bis  business,  thereby  necessarily 
tending  to  injure  him  In  such  business,  are 
actionable  without  proof  of  special  damage. 
Newell  L.  &  S.  (2d  Bd.)  p.  168,  H 1. 2 ;  19  Am. 
Sc.  Eng.  Ency.  of  Law  (2d  Ed.)  p.  942.  There 
seems  to  be  no  need  of  fortliar  dlaciusloii 
of  the  subject 
Order  affirmed. 


800FIBLD  T.  MILWAUEBB  FREB 
PRESS  et  aL 
(Soprsme  Ooort  of  Wiwcauln.  Oct  24,  1906.) 

1.  Libel  —  Eoitobiai.  PtrBUOxnoKS  —  De- 
OKA.DING  Imputations. 

Defendant  poblUhed  an  editorial  undtf  the 
title  **GMne  but  Ifnst  be  Had."  aasertlng 
that  8.  paid  a  b^  price  for  the  senatOTslilp ; 
that  it  was  r^ort^  that  every  Republican  can- 
didate for  the  Legislature  that  year  bad  S. 
money  distributed  to  them  by  personal  agaits* 
with  the  explanation  that  S.  was  very  anxious 
that  the  state  abonld  go  Republican,  and  that 
the  payment  was  "just  to  help  pay  the  legiti- 
mate, yoo  know,"  and  in  this  way  8.  had  aot 
far  from  $200,000  Invested  In  the  senatorship 
when  he  went  down  to  the  capitol  to  claim  It, 
and  there  was  no  one  to  dispute  his  ownershlii. 
On  the  following  du  defendant  published  an 
alleged  letter,  signed  Citizen,"  onder  a  heading, 
"The  Price  for  a  Senatorship,"  and  again  car- 
ried forward  the  Idea  in  the  previous  article 
that  8>  had  bought  his  office,  and  charged  that 
plaintiff  had  acted  as  S.'8  distributing  agent 
Held,  that  such  articles,  without  innuendo,  tend- 
ed to  disgrace  and  degrade  plaintifE  generally, 
and  were  therefore  libelous  per  Be. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S2, 
Cent  Dig.  Libel  and  Slander,  %%  1-6.] 

2.  Saw— Innuendoes. 

Where  words  published  in  a  Ilbdous  article 
without  elucidation  by  innuendo  were  capable 
of  a  defamatory  and  libelous  meaning,  plain- 
tiff was  not  bound  by  an  innuendo  allying  that 
the  words  charged  a  crime ;  but  such  mnuendo, 
if  untrue,  might  be  disregarded  as  surplusage. 

[Ed.  Note. — For  cases  in  point  see  vol.  82, 
Cent  Dig.  Libel  and  Slander,  {  208.] 

3.  SAMB— iNTEBPBCTATIOll  OF  WOBDS— LIBEL- 
OUS Meaning. 

Where  a  published  article  charged  that  8. 

Surcfaased  his  senatorship,  that  plaintiff  acted  as 
is  disbursing  agent,  and  sent  $S0O  to  a  certain 
man  in  D.  county,  which,  not  being  used,  was 
returned  to  plaintiff,  and  closed  with  the  state- 
DiMit,  "It  will  be  interesting  to  know  bow  far 
money  went  on  its  return  journey,"  such 
opotation  was  capable  of  a  libelous  imputation 
that  plaintiff  eonvertod  or  misappropriated  the 
money. 

[Bd.  Nota— For  cases  In  point  see  vol.  82, 
Cent  Dig.  Ubd  and  Slander^  H  88,  99.] 

4.  Sake— Specxai.  Dauaqbs. 

Where  words  published  concerning  plaln- 
tiC  were  libelous  per  s^  it  was  not  necessary 
diat  plaintiff  dioald  eltber  allege  or  prove 
spsdal  damages. 

[Bd.  Note. — For  eases  in  point,  see  vol.  82, 
Cent  Dig.  Libel  and  SlanderrU  212,  218.] 


Appeal  from  Superior  Court,  Milwaukee 
County ;  X  C.  Ludwig,  Judge. 

Action  by  Edward  Scofleld  against  the  Mil- 
waukee Free  Press  and  others.  From  orders 
overruling  defendants*  general  demorren  to 
the  complaint,  tbey  appeal.  AfBrmed. 

Appeals  by  the  several  defendants  from  ot- 
ders  overmllng  their  general  donarrers  to 
the  complaint  which  alleged  the  incorpora- 
tion of  the  Milwaukee  Free  Press  Company, 
the  oflBdal  relation  thweto  of  the  several 
Individual  defendants,  and  that  they  directed 
and  partteipated  In  and  consented  to  all  of 
Uie  publications  complained  <tf,  snd  farther 
alleged  tbat  factions  ezlated  In  the  Republic- 
an Party,  to  one  of  which  the  plaintiff  be- 
longed, and  to  the  support  of  the  other  was 
devoted  the  newq?aper  published  by  the  MU- 
waukee  Free  Press  Company  and  the  several 
defendants;  Out  plaintifl  was  a  private  In- 
dividual, occupying  no  oflhdal  place  and  In  no 
candidacy  at  the  times  mentioned,  and  that 
In  the  year  1887  be  was  a  mend>er  of  ttie 
State  Senate  In  the  Legislature  of  WlscomUn, 
at  the  session  of  which  Pblletus  Sawyer  was 
a  candidate  for  election  to  the  United  States 
Senate,  and  was  elected,  wiib  the  sappwt 
and  vote  of  the  plaintiff.  Further,  tiut  for 
many  years  the  Free  Press  had  pursued  a 
course  of  malicious  attack  and  defamation 
against  this  plaintiff,  and  tliat  on  September 
21,  1901,  It  pnbllshed  an  editorial  under  the 
tltie^  "Gome  High,  but  Must  be  Had."  as- 
serting In  sidistance,  that  Sawyor  ptU  a  big 
price  for  the  senatorship;  that  it  was  re- 
ported that  every  R^ubllcan  candidate  fbr 
the  Legislature  that  year  had  Sawyer  mon^ 
In  his  podcet  distributed  to  them  by  pnsonal 
agmts  In  sums  ranging  Crom  |S00  to  $1,600 
to  each,  with  the  explanation  that  Sawyer 
was  very  anxious  that  the  state  should  go 
Republican,  and  that  the  payment  was  "just  to 
help  pay  tiie  legitimate,  you  know" ;  and  that 
in  this  way,  and  others,  Mr.  Sawyer  bad  not 
tax  from  $200,000  Invested  in  the  senatmrabip 
wtaen  he  went  down  to  Madison  to  claim  It, 
and  there  was  no  one  to  dispute  his  owner- 
ship. This  publication  was  not  alleged  to  be 
libelous,  but  complaint  further  allied  that 
on  the  following  day,  September  22d,  the  de- 
fendants, with  Intent  to  defame  and  injure 
plaintiff,  maliciously  published  the  following 
false  and  detamatonr  mattw: 

"The  Price  for  a  Senatorship. 

"To  the  Editor:  It  probably  would  not  be 
difficult  to  obtain  many  specific  facts  of  great 
interest  to  those  who  are  curious  as  to  the 
cost  in  this  state  of  a  United  States  Senator- 
ship,  as  illustrated  in  the  cost  to  the  late 
Senator  Sawyer.  Bz-Oov.  Scofield  then  a 
state  senator,  was  made  a  distributing  agent 
for  the  'Mare  of  Oshkosh.'  One  day,  while 
In  the  office  of  a  Door  county  business  man, 
a  messenger  came  in  and  asked  for  a  private 
interview  with  the  merchant  who  was  to 
close  touch  with  the  Republican  candidate  tat 
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the  aasembly.  When  the  messenier  dc^wrteO, 
the  menAiant  BboweA  me  a  bunch  ot  bank 
notea  tabeled  '$G00»*  and,  while  be  aaid  UtUe^ 
I  conld  see  tbat  he  waa  thoroughly  disgusted. 
Be  plalaly  told  me  that  It  waa  Sawyer  monciy, 
and  had  bem  sent  to  him  by  Scofl^  Soon 
after  Section  I  again  called  at  thla  same 
man's  offlc&  He  went  to  bla  safe,  took  oat 
the  Identical  package,  from  which  the  label 
had  not  been  ronored,  and  prc^jtared  it  to  send 
by  express  to  Senator  Scofleld.  He  ranailced 
that  he  waa  glad  he  did  not  hare  to  use  it 
The  Free  Press  is  uidonbtsdly  rery  close  to 
the  truth  as  to  tfie  amount  a«it  «u:h  Repub- 
lican candidate  Cor  ttie  L^slatnre  and  then 
eren,  very  Ukely,  few  cases  like  the  above 
where  the  money  was  returned.  It  would  be 
Interesting  to  know  how  far  the  money  went 
oa  Its  return  joum^. 

"[Signed]  OltlBen." 

By  Innuendoes,  the  assertlona  that  plalntilT 
was  distributing  agent  and  that  plaintiff 
Bent  ttw  fBOO  to  a  Door  county  mendiant 
meant  to  chfurge  plahitlff  with  distributing 
and  paying  mon^  for  the  putxrase  of  corrupt- 
ing and  brIMng  memtmra  of  fbe  Legislature, 
and  a  candidate  Cor  the  Amembly,  in  order  to 
secure  their  votes  for  said  Sawyer  as  United 
States  Senator.  The  final  clause  of  ttiis  arti- 
cle was  alleged  to  mean  and  Inrinuato  that 
plaintifF  received  the  money,  from  the  mer- 
chant and  fraudulently  converted  it  to  bis  own 
us&  The  Intent  ottbe  whole  article  was  al- 
leged to  diarge  the  plalntitt  with  bribing  legis- 
lators and  candidates  to  vote  for  Mr.  Sawyer 
"contrary  to  the  statutes  of  the  state  of 
WiBcrauln  and  In  violation  of  the  Criminal 
Code  of  said  state."  It  Is  also  allied,  but 
not  as  a  separate  libel,  that  on  the  follow- 
lE^  day,  the  plaintiff  having  declared  his 
purpose  to  bring  a  libel  action,  the  defend- 
ants pabllsbed  an  editorial  referring  to  the 
commencement  of  another  libel  case  against 
them  by  one  Barney  Augustus  Eaton,  who 
at  once  discontinued  It,  and,  though  be  waa 
a  senator  at  that  time,  has  not  been  in 
any  higher  office  since.  The  plaintiff  alleges 
malice  and  the  Intoit  to  Injure  him  In  the 
estimation  of  his  neighbors  and  of  the  peo- 
ple of  the  state,  who  had  theretofore  trusted 
him  and  elected  him  to  the  office  of  Governor. 

Eronshage  &  McGovern,  for  appellants 
Milwaukee  Free  Press  Co.,  Myrl<^  and 
Kronabage.  Turner,  Pease  &  Turner  (A.  L. 
Cary,  of  counsel),  for  appellant  Upham. 
Quarles,  Spence  ft  Qnarlee,  for  respcmdent 

DODOB,  J.  (after  stating  the  facts).  The 
editorial  of  September  21st  Is  clearly  capable 
of  being  understood  to  charge  that  during 
the  political  campaign  of  1886,  when  were 
to  be  elected  the  legislators  upon  whose 
suffrages  depended  the  outcome  of  his  own 
candidacy  for  the  United  States  Senate,  Mr. 
Sawyer  paid  out  to  legislative  candidates 
very  large  sums  of  money  for  the  purpose 
of  ao  securing  their  support  and  his  election. 


for  it  Is  stated  as  a  ''i^ce  paid"  for  tlie 
senatorshlp,  and  that,  when  Legislature  con- 
vened, he  claimed  and  had  undisputed  owner- 
ship of  it;  also  ttiat  be  thereby  **boagbt  and 
I»ald  for  what  he  got"  nils  idea  is  carried 
forward  Into  the  article  of  Septouber  22d 
by  the  heading  thoreoC,  "Price  Paid  tot  a 
Smatorshlp,"  and,  again,  by  reference  to 
sDch  ezpendlturee  in  the  article  as  the  "cost 
of  a  ITnited  States  Senatorab^"  Then,  in 
the  lattv  and  alleged  Ilheloua  artiele,  the 
plaintiff  is  declared  to  have  participated  in 
Mr.  Sawyer's  acts,  tox,  referring  to  the  pre- 
vious editorial,  it  atetes  that  plaintiff  was 
Sawyer's  dlstrilnilSng  agent  in  the  n<nthem 
part  of  the  state.  These  assertions  are  not 
qnallfled  or  weakened  by  any  of  the  contert^ 
but  oiforoed  Igr  c(ne  Uhistraflve  Inrtaneeb 

Stopping  here  for  the  mmnent  and  disre- 
garding all  attempte  of  the  plaintiff  by  in- 
nuendo to  give  special  slgnlflcance  to  the 
published  article,  is  the  plain  and  <ndbuuT 
meaning  of  the  words  as  above  stated  libd- 
ous?  To  be  so  they  need  only  teaA  to  de- 
grade <x  disgrace  the  plaintiff  generally,  or  to 
subject  lilm  to  public  distrust  ridicule,  or 
contempt  In  the  oommunlty  where,  as  alleged, 
be  bad  theretofore  been  r^rded  with  high 
confidence  and  esteem — so  high  that  be  bad 
twice  been  elected  governor  of  the  stete.  Be- 
ing printed,  they  need  neither  allege  any 
crime  not  any  particular  business  sttnatlon 
wherein  he  might  be  specially  subject  to  In- 
jury.  Bradley  v.  Cramer,  59  Wis.  309, 18  N. 
W.  268,  48  Am.  Rep.  611 ;  Moley  v.  Barager. 
77  Wis.  43,  45  N.  W.  1082 ;  Street  v.  Jobnaon, 
80  Wis.  456,  50  N.  W.  S95,  14  L.  K.  A. 
203,  27  Am.  St  Rep.  42;  Alien  v.  Mews  Pilb- 
llBhing  Co..  81  Wis.  120,  60  N.  W.  1093;  Buck- 
staff  V.  Tlall,  84  Wis.  129,  54  N.  W.  Ill; 
Pflst^  V.  Sentinel  Company,  108  Wis.  572, 
84  N.  W.  887;  Gross  Coal  Co.  v.  Rose  (de- 
cided herewith)  105  N.  W.  225.  Sweeping 
aside  all  of  the  technical  refinements  urged 
by  appellants,  such  as  the  absence  of  any 
express  understanding  with  legislative  candi- 
dates that  they  would  favor  the  contributor, 
or  of  any  showing  whether  be  expected  ttjey 
would  use  his  contributions  for  legitimate 
campaign  expenses  or  otherwise,  we  cannot 
doubt  that  the  (^rge  of  using  money  In 
lai^e  quantities  in  the  hope  and  expectation 
of  thereby  promoting  his  own  candidacy  for 
the  United  States  Senate  Is  a  most  degrading 
one  to  make  against  any  public  man.  Such 
an  act  Is  .  an  assault  upon  a  most  essential 
principle  of  popular  government  whl<^  If, 
to  be  successful,  must  assume  the  free  se- 
lection of  officials  on  grounds  of  fitness.  It 
pretends  a  superiority  before  the  law  of  the 
corrupt  man  of  wealth  over  the  man  of 
ability  and  integrity  who,  either  from  poverty 
or  principle,  Is  debarred  from  similar  means 
of  securing  support.  It  evinces  a  willing- 
ness to  corrupt  the  Legislature,  and  danger- 
ous looseness  of  morala.  Gloomy,  Indeed, 
would  be  the  prospect  If  we  must  believe  that 
such  conduct  would  not  evoke  general  con- 
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dttunation  and  dlagost.  Bnt  we  do  not  be- 
lieve It,  nor  did  the  defmdants,  when  th^ 
pablished  the  article  under  crlUdflm.  It 
wonld  be  puerile  to  suggest  that  Bnch  publi- 
cation was  In  glorification  of  the  memory  of 
Senator  Sawyer  by  landatlon  of  hlB  gener- 
osity and  public  spirit ;  bnt  It  was  either  tbat 
or  an  attempt  to  appeal  to  a  well-apprehend- 
ed sentiment  against  the  lavish  use  of  money 
by  men  seek  tog  public  preferment— commend- 
able jonrnallsm.  If  confined  to  the  truth. 
Could  we  otherwise  doubt  of  the  existence  of 
such  a  sentiment  among  the  people  of  Wis- 
consin, tbat  doubt  must  yield  to  the  fact  that 
they  had  long  before  thla  publication  un- 
amblgonsly  evinced  It  by  placing  the  stigma 
of  actual  criminality  upon  acts,  such  as  are 
charged  against  Sawyer,  and,  by  complicity, 
upon  the  plaintiff.  In  1897  it  was  made  a 
crime  to  contrlbote  money  toward  the  election 
expenses  of  legislatlTe  candidates,  except 
within  the  district  of  the  contributor's  own 
residence.    Section  4543b,  Rev.  St.  1888. 

We  have  already  said  enough  to  Indicate 
our  Tiew  that  the  words  tbemselTes,  without 
any  elncldatlMk  by  way  of  Innuendo,  as  to  the 
charge  Intended,  are  capable  of  a  defamatory 
and  libelous  meaning.  Hence  the  assertion  In 
one  part  of  the  complaint  that  they  served  to 
charge  a  crime,  If  untrue,  may  be  disregarded 
as  mere  surplusage.  The  plaintiff  Is  bound 
by  bis  innuendo  only  when  that  Is  necessary 
to  make  apparent  the  defamatory  character 
of  the  words  used.  Carter  v.  Andrews,  33 
Mass.  1;  Eraus  v.  Sentinel  Company,  60  Wis. 
425,  19  N.  W.  884.  It  should  be  noted,  bow- 
ever,  tbat  while  the  complaint  apparently 
does  assert  tbat  the  whole  article  of  S^tem- 
ber  22d,  takea  together,  charges  crime,  a  more 
limited  Innuendo  is  applied  to  the  statements 
that  plaintiff  was  a  distributing  agent,  and 
tbat  he  sent  ^SOO  of  Sawyer  money  to  a  Door 
county  man,  namely,  tbat  their  meaning  was 
to  charge  the  purpose  of  "corrupting  and  brib- 
ing" legislative  candidates.  This,  we  think, 
may  reasonably  mean  merely  bribing  in  the 
colloquial  sense,  without  necessarily  Import- 
ing all  the  technical  elements  of  the  crime  of 
bribery ;  the  complaint  being  entitled  to 
favorable  and  liberal  construction  to  support 
It.  Pfister  V.  Sentinel  Company,  108  Wis. 
C72,  84  N.  W.  887 ;  Somervalll  v.  McDermott, 
116  Wis.  604,  507,  93  N.  W.  553. 

We  are  further  of  opinion  that  the  remark 
at  tlie  close  of  the  article  of  September  22d: 
"It  would  be  Interesting  to  know  how  far  the 
money  went  on  its  return  Journey" — la  capa- 
ble of  carrying  the  Insinuation  of  a  suspected 
conversion  or  misappropriation  of  It  by  plain- 
tiff. The  fiiere  capability  of  the  libelous 
meaning  is'  all  that  the  court  need  pass  on, 
and  all  that  we  have  meant  to  declare  In  our 
discussion  of  other  parts  of  this  publication. 
Whether  such  meaning  was  in  fact  conveyed 
to  the  readers  Is*  a  Jury  question.  Bradley 
T.  Cramer,  09  Wis.  809,  812,  18  N.  W.  268,  48 
Am.  Rep.  Oil;  Robertson  v.  Edelsteln,  104 
Wis.  440,  80  N.  W.  724 ;  Dabold  V.  Chnonlcle, 
lOT  Wis.  8S7.  86%  88  N.  W.  689. 


We  are  urged  to  overrule  Bradley  r. 
Cramer,  and  a  line  of  following  cases,  In 
holding  that  words  moely  tending  to  subject 
plaintiff  to  degradation,  contempt,  or  ridicule, 
when  published  in  writing,  are  libelous  per  se 
without  proof  or  all^tlon  of  special  damage. 
We  shrink  from  doing  so,  since  we  find  them . 
supported  by  every  autborlty,  ancient  or 
modem,  within  our  knowledge,  which  treats 
the  subject  Counsel  refer  us  to  some  dis- 
cussion in  Newell  on  S.  &  L.  p.  850,  wblc^  he 
deems  Inconsistent  with  the  decisions  In  this 
court;  but  it  Is  not  at  all  so  when  read  In 
comprehension  of  the  distinctions  laid  down 
by  the  same  aathor.  Thus  he  declares  special 
damages  are  necessary  of  allegation  or  proof 
only  when  the  published  words  are  not  action- 
able per  se.  Newell,  S.  ft  L.  pp.  841,  849. 
Written  words  which  subject  plaintiff  to  dis- 
grace or  ridicule  are  actionable  per  se.  Id.  p. 
43.  Such  words,  if  spoken,  are  actionable 
only  in  case  of  special  damages.  Id.  p.  84. 
It  is  not  necessary  to  prove  special  damages 
In  any  case  of  libel.   Id.  p.  856. 

Immaterial  Is  the  circumstance  urged  by 
some  of  the  appellants  that  the  charges 
against  Mr.  Sawyer  are  nowhere  alleged  to 
be  falsa  If  true,  that  only  aggravates  the 
defamatory  effect  of  a  false  charge  against 
plaintiff  of  complicity  and  partlclpatl<m. 

Orders  appealed  from  are  affirmed. 


nSCHBL  V.  THOMPSON. 
<8npreme  Conrt  of  Wisoonsln.  Oct  24,  1906.) 

JUOaUXlfT  ~  ConCLDSIVKNESS  or  AOJUDIOA.- 
TIOIT  —  MOBTOAOI  FOBSCLOSUBB  —  OOHOI'IT- 
8IVIHKSS  AS  TO  OtHZB  LiXHB. 

Where  a  second  mortsagee  redeemed  from 
tax  sales  and  made  other  rMemptlons,  and  re- 
corded the  statutory  notice  thereof,  under  Rev. 
St  1898,  I  1100,  and  In  foreclosure  by  the  flrrt 
mortgagee  It  was  diarged  that  the  second  mort- 
gagee's Hen  was  subject  to  the  first  mortgage, 
and  Judgment  obtainra  to  that  effect  the  second 
mortgagee  being  a  party  to  the  foreclosure,  the 
jndgmeat  cut  off  the  seomd  mortgagee's  mort- 
gage lien  and  the  additions  made  to  it  by  his 
redemptions,  and  he  could  not  maintain  an  ac- 
tion to  charge  the  land  with  a  li«n  for  such  re- 
demptions. 

Appeal  from  Superior  Court  Milwaukee 
County;  J.  0.  Ludwlg,  Judge. 

Suit  by  Vrledrich  Flschel  against  Mary 
B.  Thompson.  From  a  Judgment  dismissing 
the  complaint  plaintiff  appeals.  Affirmed. 

Natb.  Pereles  ft  Sons,  for  appellant  Wink- 
ler, Flanders,  Smith,  Bottum  ft  Fawsett  for 
respondent 

WINSLOW,  J.  The  plaintiff  brought  an 
equitable  action  to  establish  and  enforce  a 
lien  upon  certain  real  estate  owned  by  the 
defendant  for  the  amount  of  certain  taxes 
thereon  paid  by  the  plaintiff,  and  appeals 
from  a  Judgment  dismissing  the  complaint 
The  facts  proven  were  simple  and  not  dis- 
puted. The  defendant  had  a  first  mortgage 
upon  the  premises,  and  the  plaintiff  a  second 
mortgage.  The  defendant  ^^ffbt^P^u^ 
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tton  to  foreclose  tta  mortgage,  and  made 
the  plaintiff  a  defendant,  alleging  generally 
that  the  present  plalntUf  had  or  claimed  to 
bare  some  Interest  In  or  lien  upon  the  mort- 
gaged premises,  wfalcb  Interest  or  Hen,  If  any, 
accmed  subsequently  to  the  Hen  of  her  mort- 
gage. The  present  plaintiff  bad  redeemed 
the  premises  fE<Hn  certain  tax  sales  prior 
to  the  commencemeoit  of  that  actton,  and 
made  other  redemptions  during  the  pendency 
of  tbe  action,  and  recwded  the  statutory 
notice  of  such  redemptloiu  mider  Ber.  St 
Wis.  1888,  1 1150.  He  answered  in  the  frae- 
cloBure  action,  setting  up  his  mortgage  and 
praying  that  the  rights  of  all  parties  be 
ascertained  and  adjudged.  The  action  was 
referred,  but  the  presuit  plaintiff  made  no 
appearance  at  the  hearing,  and  the  usual 
Judgment  of  foreclosure  and  sale,  barring 
the  rights  of  all  the  defendants,  except  the 
right  of  redemption  before  sate,  was  ren- 
dered.  After  the  redemption  period  expired 
the  land  was  regularly  sold  to  the  present 
defoidant,  at  foreclosure  sal^  for  an 
amount  insufBdent  to  pay  the  first  mort- 
gage, and  the  sale  was  regularly  confirmed. 
By  the  present  action  it  Is  sou^t  to  charge 
the  land  with  a  Hen  for  the  redemption  mon- 
eys paid  by  the  present  plaintiff. 

It  is  plain  that  the  action  cannot  be  sus- 
tained By  redeeming  the  land  from  the  tax 
sales  the  plaintiff  dischai^ed  the  tax  llais, 
and  acquired  a  Hen  therefor  of  the  same 
nature  as  his  mortgage  Ken,  and  constituting 
simply  an  addition  to  his  mortg^  lien. 
Burcbard  r.  Boberts,  70  Wis.  Ill,  86  N.  W. 
286,  6  Am.  St  Bep.  148 ;  Hill  r.  Buffington, 
106  Wis.  S25,  82  N.  W.  712;  Ber.  St  1898, 
H  llSS-1100.  He  was  made  a  defendant  in 
the  foreclosure  action  onder  tlie  usual  al- 
l^tlon  that  bis  liei.  If  any,  was  subject 
to  the  Hen  of  the  first  mortgage,  and  the 
Judgment  roodered  In  that  action,  onder  rery 
familiar  principles,  cut  off  his  mortgage  lien 
and  the  additions  made  to  it  by  his  tax  re- 
demirtlons.  This  principle  was  fully  recog- 
nised in  the  case  of  Hill  t.  Buffington,  supra ; 
but  In  that  case  the  first  mortgagee  had  ex- 
pressly recognized  In  his  complaint  the  ex.' 
Istence  of  the  unredeemed  tax  certificates  held 
by  the  second  mortgagee,  and  had  not  str 
tacked  them.  Under  such  circumstances  we 
held  that  the  usual  Judgment  of  foreclosure 
conld  not  be  construed  as  referring  to  such 
certificates  or  Hens,  and  h«ic^  when  the  first 
mortgagee  sued  In  equity  to  set  them  aside 
as  a  cloud  upon  the  title,  It  was  held  that  he 
would  be  required  to  do  equity  first  pay- 
ing the  amount  of  the  tax  U«is.  There  Is 
no  BQcb  case  here.  The  present  defendant, 
In  ber  foreclosure  action.  In  no  way  misled 
the  plaintiff  as  to  her  position.  She  charged 
that  the  present  plaintiff's  Hen,  if  any,  was 
was  subject  to  her  mortgage,  and  obtained 
Judgment  to  that  effect  This  Judgment  is 
conclusive  upon  the  parttei^  and  fatal  to  this 
action. 

Judgment  affirmed. 


CHASB  r.  HINKLBY. 
(Supreme  Court  of  Wlsowudn.  Oct  24,  190Ei.) 

1.  FUDDB,  STATUn  OV— AaBBBUnTTS  NOT  fO 
BB  PXBVOBHXD  in  A  TKU. 

By  section  2307,  aabd.  1,  Bev.  St  180& 
providing  that  "every  agreement"  shall  be  void 
"that  by  its  terms  is  not  to  be  performed  with* 
in  me  year  from  the  making  thmof,"  any 
excess,  however  short,  of  one  year  from  the  date 
of  a  verbal  agreement  till  that  of  the  agreed 
full  performance  will  defeat  It 
2l  Samb. 

That  the  period  covered  by  tbe  sgiwmenl 

octends  only  one  year  from  the  time  lor  cnn* 
meacement  of  performance  does  not  take  It  oat 
of  the  statute,  as  the  statutory  i>eriod  com- 
mences with  the  date  of  the  agreemmt 

[Sd.  Note. — ^Tor  cases  in  point,  see  voL  23, 
Cent  Dig.  Frauds,  Statute  o^  {  SO.] 

8.  Sams— GoiTTBACi  fob  Smvuw. 

That  a  contract  for  personal  servlcea  is 
terminable  by  death  of  the  servant  does  not  take 
it  oat  of  the  statute  under  the  rule  that  only 
those  contracts  are  not  valid  which  cannot  by 
their  terms  be  performed  within  a  year. 

[Ed.  Note. — For  cases  in  point  see  voL  28, 
Cent  Dig.  Frauds,  Statute  of,  |  7&] 

4.  A^BAL— Bbvibw— Finnino  of  Fact. 

When  the  finding  of  the  trial  court  upon  a 
question  of  fact  is  cliallenged  upon  appeal,  all 
reasonable  presumptions  are  to  be  indulged  in 
in  favor  thereof,  and  it  cannot  be  disturbed 
unless  in  the  light  of  such  rule  It  Is  so  clearly 
contrary  to  the  prepooderance  of  the  evidence 
as  to  produce  conviction  In  the  minds  of  the 
reviewers  to  a  reasonable  certainty  that  it  is 
wrong. 

[Bd.  Note.— For  cases  in  point,  see  ToL  8. 
Cent  Dig.  Appeal  and  Brror,  |  89lSaL] 

(SyllabuB  by  the  Judge.) 

Appeal  from  Superior  Court,  Milwankee 
County;  J.  C.  Ludwlg,  Judge. 

Action  by  Clark  Chase  against  George  M. 
HInkley.  Ju^mMit  for  plaintiff.  Defmd- 
ant  aiqpeals.  Affirmed. 

Ai^ieal  from  the  superior  court  for  Mil- 
waukee coon^.  Action  to  recover  on  con- 
tract The  claim  of  the  plaintiff  was  that 
the  def aidant  owed  him  $8a.0(^  for  wwk  and 
labor.  The  claim  of  the  detteodant  was  that 
on  the  first  day  of  Novonber,  1908;  be  on- 
ployed  plaintiff  to  work  for  him  for  tbu 
period  of  one  year  from  that  date  at  a  salary 
of  9450;  that  plaintiff  commenced  wo^  ac- 
cordingly and  September  2nd,  1004,  without 
cause,  abandoned  defendant's  awb»  and  re- 
fased  to  complete  the  contract  Defendant 
further  answered  that  after  such  abandon- 
ment  plaintiff  commenced  an  action  against 
the  d^endant  In  a  court  of  comiwteiit  Jnrla- 
dlctlcm,  specifying  the  same,  to  enforce  tbe 
claim  made  in  this  action,  and  that  Judg- 
ment was  rendered  In  favor  of  Ibe  latter. 
There  was  evidence  trading  to  show  that  a 
contract  was  ento'ed  Into  between  plaintiff 
and  defiant  In  the  last  part  of  Octobw. 
1903,  In  which  the  former  iwomlsed.  fix 
wages  agreed  upon,  to  work  for  the  latter 
for  the  period  of  one  year,  and  to  commence 
on  the  foHowlng  Monday,  and  that  be  did 
BO  commence.  There  was  evidence  further 
tending  to  show  tbat  plaintiff  prlw  to  tbls 
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actloD  commenced  (me  against  defendant  to 
enforce  the  claim  here  InTolred,  together 
with  others  aggr^atlng  ¥6.60,  but  before  the 
trial  the  one  sued  on  here  was  withdrawn 
from  the  Utlgatlon.  The  trial  court  found 
that  between  the  flrat  day  of  August,  1901, 
and  the  second  day  of  September,  1904,  plain- 
tiff performed  work  and  labor  for  the  de- 
fendant of  the  reasonable  value  of  ¥39.00,  the 
amount  claimed  in  the  complaint;  that  the 
services  were  not  rendered  pursuant  to  any 
valid  contract  whereby  plaintiff  agreed  to 
Berre  defendant  for  a  year  from  the  first  day 
of  November,  1003;  that  In  the  prior  action 
by  plaintiff,  In  which  judgment  was  obtained 
in  favor  of  defendant,  the  claim  here  Involved 
was  not  prearated.  Judgment  was  accord- 
ingly ordered  In  plalntUTs  favor  for  $88.00, 
and  costs,  and  was  entered  accordingly. 

Edgar  L.  Wood,  for  appellant  WilUam . 
Kaumhelmer,  for  respondent. 

MARSHALL,  J.  (after  stating  the  facts). 
The  decision,  that  the  work  performed  by  re- 
spondent was  not  done  under  any  valid  con- 
tract tor  a  continuouB  year's  service  com- 
moKdng  on  the  first  day  of  November,  1903, 
In  effect,  foond  against  appellant  on  the 
controversy  as  to  whether  the  agreement  was 
"by  Its  terms  not  to  be  performed  within 
one  year  from  the  making  thereof."  That  has 
sufllclent  support  in  the  evidence.  Respond- 
ent testified  qnlte  positively  that  the  agree- 
ment was  made  October  29th,  190S.  for  serv- 
ices to  be  rendered  for  the  period  of  one  year 
commencing  on  the  first  day  of  November 
following.  The  testimony  of  appellant  in 
respect  to  the  matter,  by  Itself,  left  the  date 
of  the  agreement  in  considerable  doubt  In 
that  situation  the  trial  court  concluded,  as 
well  it  might  have,  that  the  contract  was  by 
Its  terms  not  to  be  performed  till  the  ex- 
piration of  one  year  and  two  days  from  Ite 
date.  The  excess  of  two  days  was  Just  as 
efficient  as  a  longer  period  to  render  the 
agreement  void  under  subdivision  1,  {  2307, 
Rev.  St  1898,  which  provides  that  "every 
agreement"  shall  be  void  "that  by  its  terms 
Is  not  to  be  performed  within  one  year  from 
the  making  tbereot."  Any  excess  of  the  year 
period,  however  short  Is  sufficient  to  satis- 
fy the  statute.  That  was  stated  very  forci- 
bly by  Lord  Ellenborongh  in  Bracegirdle  v. 
Heald.  1  B.  &  Aid.  722,  the  reason  ttierefor 
being  expressed  In  these  words: 

"If  we  were  to  hold  that  a  case  which 
extended  one  minute  beyond  the  time  pointed 
ont  by  the  statute,  did  not  fall  within  its 
prohibition,  I  do  not  see  where  we  should 
stop;  for  In  point  of  reason,  an  excess  of 
twenty  years  will  equally  not  be  within  the 
act  Such  difficulties  rather  turn  upon  the 
policy,  than  upon  the  construction  of  the 
statute." 

The  fact  that  the  period  of  service  agreed 
aiMm  was  to  ecteod  for  one  year  from  the 
time  performance  oommeoced  does  not  take 


the  case  ont  of  the  statntSk  tor  where  per- 
formance Is  to  oowmoKB  in  the  futore,  for 
the  purposes  of  the  statute,  the  period  to  be 
considered  Is  that  beginning  with  the  date  of 
the  agreement.  Sharp  v.  Rhtel,  55  Mo.  97; 
Cohen  v.  Stein,  61  Wis.  608,  21  N.  W.  614 ; 
Drahelm  v.  Evison,  112  Wis.  27,  87  N.  W. 
796 ;  Sntcllffe  v.  Atlantic  Mills,  18  R.  I.  480, 
43  Am.  Rep.  39 ;  Eleeman  v.  Collins,  9  Bush 
(Ky.)  460;  LltUe  v.  Wilson,  4  E.  D.  Smith 
(N.  T.)  422;  Banks  v.  Crossland,  L.  R.  10 
Q.  B.  97 ;  Scoggln  v.  Blackwell,  86  Ala.  361 ; 
Kelly  V.  Terrell,  26  Ga.  651 ;  Wilson  v.  Mar- 
tin, 1  Doilo,  602;  Snelllng  v.  Hnntlngfleld, 
1  a  M.  ft  R.  20;  Cawtbome  v.  Cordrey,  13 
a  B.  (N.  8.)  406;  BlUlngton  T.  OahlU,  51 
Hun,  132,  4  N.  T.  Supp.  66a 

The  cases  cited,  in  the  main,  involved 
facts  substantially  identical  with  those  be- 
fore us.  In  Sco^ln  v.  Bla<^ell,  supra. 
It  was  held  that  a  contract  made  on  one 
day  to  work  for  a  year  from  the  following 
day  was  within  the  statute.  In  Kelly  v.  Ter- 
rell, supra,  a  contract  made  before  Ohrlstmaa 
to  serve  for  the  next  year  was  condemned. 
In  Wilson  v.  Martin,  supra,  an  agreement 
made  In  April  for  hire  for  one  year  from 
May  1st  thereafter  met  a  like  fate.  In  Banks 
V.  Crossland  an  agreement  entered  Into  on 
the  11th  of  November,  the  execution  of 
which  was  to  commence  the  following  day 
and  performance  to  continue  for  a  year  there- 
after, was  likewise  condemned.  In  Snelllng 
V.  Hontlngfieid,  supra,  a  proposal  made  July 
20th  by  one  person  to  another  for  the  latter 
to  enter  the  former's  service  for  the  period 
of  one  year,  accepted  by  such  other  July 
24th  solely  by  his  act  of  then  commencing  to 
serve,  was  held  to  date  from  the  20th  and 
to  be  void  under  the  statute.  In  Cawthorne 
v.  Cordrey,  supra,  an  agreement  made  on 
March  24tb  for  a  year's  service  to  commence 
March  25th  was  saved,  but  tbere  was  evi- 
dence warranting  the  Jury  In  finding  that 
there  was  a  second  contract  made  for  a 
year's  service  on  the  26th. 

There  are  authorities  holding  that  omtracts 
for  personal  services  are  not  within  the  stat- 
ute, since  only  those  are  which  cannot  be  per- 
formed within  a  year,  not  those  which  may 
be  contingently  terminated.  It  Is  reasoned 
that  since  the  death  of  a  servant  ends  his  term 
of  service  without  breaking  his  contract 
though  In  form  not  to  be  performed  within  a 
year  It  may  be  so  performed.  Hill  v.  Jamie- 
son,  16  Ind.  125,  79  Am.  Dec.  414.  Though 
the  death  of  the  servant  has  the  effect  steted, 
leaving  the  employer  liable  upon  the  contract 
for  the  time  service  was  actually  rendered, 
it  is  held  generally  that  contracting  parties 
are  not  presumed  to  have  In  mind  the  termi- 
nation of  the  agreement  In  that  way,  and  that 
the  mere  1^1  effect  a*  to  excusing  full  per- 
formance, ^11  no  more  take  the  case  oat  of 
the  statute  than  woold  any  other  act  having 
like  effect  Such  a  case  differs  from  that 
where  one  contracts  to  render  continuous  serv- 


Digitized  by 


232 


106  NOBTHWESTSBN  BBPOBTOB. 


Ice  tmnlnaUe  in»n  a  rt^nlated  cmllDgen- 
cy,  aa  to  rawort  ftnotber  for  the  remainder 
of  Ids  nataral  life.  Such  a  contract  la  not 
wltbln  the  statute  because  by  its  terms  It 
ceases  wltb  the  death  contemplated.  Heath 
v.  Heath,  SI  Wis.  223.  Ordinary  contracts 
for  personal  swrlcee  are  not  afEected  by  that 
mle  accOTdlpg  to  the  great  weight  of  authori- 
ty. Browne  on  the  Statute  of  Frauds  (6th 
Ed.)  H  282a,  282b.  So  it  will  be  found  that 
in  cases  involTing  such  services  the  statute 
is  applied  regardless  of  the  fact  that  the  le- 
gal effect  of  the  servant's  death  to  to  termi- 
nate the  agreement  Gohra  v.  Stein,  supra; 
Draheim  v.  Bvlson,  supra ;  Am.  &  Bng.  Dncy. 
of  Law,  vol.  20,  pp.  47,  4&,  and  notes;  Id.  29, 
p.  94S,  and  notea. 

Partial  performance  of  a  contract  void  un- 
der the  statute  of  frauds  does  not  save  it 
Either  party  can  terminate  the  services  at 
any  time  and  the  employe  recover,  as  he  did 
In  this  case,  the  reasonable  value  of  the 
work  done.  Oohen  v.  Stein,  supra ;  Salb  v. 
Campbell.  66  Wis.  406.  27  N.  W.  46;  Koch 
v.  Williams,  82  Wis.  186,  62  N.  W.  267 ;  Mai^ 
tin  V.  Martin's  Estate,  108  Wi&  284-289.  84 
N.  W.  439,  81  Am.  St  Bep.  895 ;  Draheim  v. 
Evlson,  supra. 

The  finding  against  defendant  on  the  Qne»- 
tton  of  whether  In  a  former  action  between 
the  parties,  plaintiff  soi^ht  to  enforce  the 
claim  sued  on  here,  and  there  was  a  Judgment 
against  bim  In  respect  thereto,  does  not  ap- 
pear to  be  against  the  clear  preponderance 
of  the  evidence.  True,  the  evidence  Is  not 
very  clear  in  support  of  the  finding,  but  that 
Is  not  essential  to  such  support  since  there  is 
credible  evidence  to  sustain  it  Unless  the 
evidence,  as  preserved  In  the  record,  so  clear- 
ly preponderates  against  the  decision  as  to 
indicate  pretty  clearly  that  for  some  reason 
material  evidence  was  overlooked  or  was  not 
properly  considered,  which  reasonably  might 
change  the  result,  the  findii^  must  stand. 
AH  reasonable  presumptions  are  to  have  their 
due  weight  in  favor  of  the  trial  court's  ded- 
filon.  In  that  light  the  preponderance  of  the 
evidence  against  a  finding  must  be  such  as  to 
produce  conviction  here  to  a  reasonable  cer- 
tainty that  It  Is  wrong,  else  it  is  to  be  deemed 
a .  verity.  Bndress  v.  Shove,  110  Wis.  141, 
86  N.  W.  661 ;  Von  Trott  T.  Von  Trott,  118 
Wis.  29,  94  N.  W.  798. 

We  shall  not  extend  this  opinion  for  the 
purpose  of  carefully  analyzing  the  evidence 
and  Indicating  the  weight  which  It  seems  the 
same  is  entitled  to.  Suffice  It  to  say,  in  our 
view,  the  indications  are  that  re^ndent  in  a 
former  action  sought  at  first  to  recover  $44.60, 
S39.00,  of  which  was  for  the  claim  mentioned 
In  the  complaint  In  this  action.  Before  the 
trial  snch  claim  was  withdrawn  by  an  amend- 
ment to  the  complaint  which  the  conrt  per- 
mitted, and  proof  was  then  mad^  of  the  re- 
maining indebtedness  of  $54iO,  and  Judgment 
was  rendered  Therefor. 

The  Judgment  is  affirmed. 


In  re  WHITTEMOEE. 

(Supreme  Ooort  of  North  Dakota.  Oct  23, 

1906.) 

Attobnit — DisBABianr — Cobbuft  Cokdoct. 

Evidence  examined,  and  heid  not  to  sustain 
charges  of  corrupt  conduct  on  the  part  of  tiw 
accused  attwney. 
(Syllabus  by  the  (3onrt) 

Application  of  Otla  Kolstad  fbr  the  dis- 
barment of  Ouy  L.  Whlttemore.  Proceed- 
ing dismissed. 

Guy  G.  H.  Gorllas  and  Tncy  B.  Bangs, 
tor  prosecutor,  Scott  Bex  and  McClozr  ft 
Bamett,  for  defendant. 

ENOEBUD,  J.  This  Is  a  proceeding  In- 
stituted In  this  court  for  the  disbarment  of 
Guy  L.  Whlttemore.  The  accusation  against 
,  him  alleges,  In  substance,  that  In  December, 
1901,  one  Otla  Kolstad  employed  the  firm 
of  Whlttemore  ft  Torson,  and  paid  them 
fl6  to  file  and  foreclose  a  mechanic's  li^ 
upon  a  mill  in  Rugby,  owned  by  one  Lelsti- 
kow,  to  secure  the  sum  of  $34  due  to  Kol- 
stad for  labor;  that  the  accused,  falsely 
and  with  intent  to  deceive  Kolstad,  repeat- 
edly represented  that  an  action  to  foreclose 
the  lien  had  been  commenced  and  had  been 
noticed  for  trial,  but  in  fact  no  foreclosure 
proceedings  had  ever  been  commenced ;  that 
the  accused,  on  or  about  Angust  17,  1903, 
collected  the  amount  due  on  the  lien,  and 
satisfied  and  discharged  the  same  of  record, 
and  willfully  concealed  that  fact  from  his 
client,  and  embezzled  the  amount  so  collect- 
ed. •  The  evidence  was  taken  before  a 
referee.  Numerous  witnesses  were  examin- 
ed, and  the  examination  of  each  witness, 
even  as  to  the  most  trivial  circumstances, 
was  most  exhaustive.  The  result  Is  a  mass 
of  testimony,  much  of  It  wholly  Irrelevant 
or  Immaterial.  It  would  require  an  opinion 
of  unprecedented  length  to  discuss  the  evi- 
dence in  detail.  Such  a  discussion  would 
serve  no  useful  purpose.  It  Is  very  clear 
from  the  evidence  that  no  part  of  the  sum 
claimed  to  be  due  on  the  mechanic's  lien 
has  ever  been  collected,  and  hence  the  charge 
of  embe^lement  Is  wholly  refuted. 

There  ia  some  room  for  doubt  as  to  wheth- 
er the  action  to  foreclose  the  lien  was  ever 
commenced,  as  the  evidence  on  that  subject 
Is  not  entirely  satisfactory.  The  imsatls- 
factory  character  of  the  evidence  on  that 
subject  la  explained,  however,  by  the  fact 
that  all  the  records  and  files  in  Whlttemore 
ft  Torson's  office  Were  destroyed  by  fire 
after  the  time  the  accused  claims  the  action 
was  commenced,  and  by  the  further  fact 
that  Mr.  Leistlkow,  the  defendant  in  that 
action.  Is  dead,  and  the  deputy  sh^ft  who. 
it  Is  claimed,  made  the  swlce,  had  left 
the  country.  The  fact  that  no  papers  In 
the  action  bad  been  filed  with  the  clerk  of 
conrt  la  of  no  significance,  except  to  show 
that  the  action  had  not  been  noticed  for 
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trial,  because  every  practitioner  In  this 
Jurisdiction  knows  that  It  Is  very  common 
practice  to  delay  the  fltlng  of  papers  nntll 
a  case  is  noticed  for  trial.  Neither  side 
attempted  to  show  that  the  sheriff  kept  any 
record  of  service,  or  had  any  recollection 
on  the  subject ;  but  this  omission  Is  as  much 
chargeable  to  the  prosecution  as  to  the  de> 
fense,  because  the  sheriff's  records,  as  well 
as  his  testimony  as  to  his  personal  recollec- 
tion of  the  transaction,  if  be  had  any  on  the 
subject  was  equally  accessible  to  either 
party.  The  accused  Is  to  some  extent  cor- 
roborated In  his  testimony  as  to  service  of 
the  papers.  Whatever  doubt  the  testimony 
leaves  in  our  minds  on  the  subject  should 
be  resolved  In  favor  of  the  accused.  In  re 
Eaton,  4  N.  D.  B14,  62  N.  W.  B97.  We  are 
fully  convinced  that  Whtttemore  &  Torson 
would  have  been  Justified  in  advising  the 
abandonment  of  the  action  and  the  accept- 
ance of  the  terms  of  settlement  proposed 
by  Letstlkow,  as  Whlttemore  testifies  was 
done.  In  vle^  of  that  fact  and  the  small 
amount  Involved,  there  is  a  strong  probability 
that  such  advice  was  given;  and  it  Is  very 
improbable,  as  Kolstad  claims,  that  nothing 
of  that  kind  was  ever  said  or  written.  The 
probability  of  Wblttemore's  testimony  on 
this  subject,  and  the  improbability  of  Kol- 
stad's  claim,  as  well  as  the  absence  of  any 
adequate  Inducement  to  deceive,  convinces 
us  of  the  truth  of  Wblttemore's  claim  that 
Kolstad  acquiesced  In  tbelr  advice  to  aban- 
don the  action  and  get  what  they  could  for 
Kolstad  out  of  the  collection  which  Lelstl- 
kow  left  In  their  hands  for  tfiat  purpose. 
From  this  view  of  the  evidence,  it  follows 
that  the  subsequent  release  Of  the  mechanic's 
lien  by  the  accused  was  not  wrongful,  how- 
ever much  his  conduct  with  respect  to  the 
tiandling  of  the  claim  and  the  release  of 
the  Hen  may  be  subject  to  criticism  for 
loose  business  methods.  His  fault  in  that 
respect,  however,  Is  to  a  great  extent  ex- 
cusable, in  view  of  the  fact  that  he  was 
admitted  to  the  bar  only  In  1900,  and  bad 
had  very  little  experience  as  a  lawyer. 

The  evidence  is  wholly  Insufficient  to  show 
that  the  accused  wrote  or  was  responsible 
for  the  letters  from  the  firm  of  Whlttemore 
&  Torson  to  Kolstad,  In  which  it  was  stated 
that  the  action  would  soon  be  tried.  The 
direct  proof  relied  upon  to  prove  tils  au- 
thorship of  these  letters  Is  little  better  than 
conjecture,  and  the  circumstances  indicate 
the  contrary.  There  was  no  sufiJclent  mo- 
tive for  such  misrepresentations  on  his  part; 
while  if  It  is  true,  as  Whlttemore  claimed, 
that  one  of  the  collections  to  be  applied 
upon  Kolstad's  claim  was  a  debt  due  from 
Torson  to  Leistlkow,  the  motive  for  Torson 
to  misrepresent  the  facts  for  the  purpose  of 
delay  la  apparent  The  undisputed  evidence 
as  to  the  latter's  personal  and  business 
habits,  we  regret  to  say,  renders  It  not  Im- 
probable that  he  might  write  such  letters, 


even  though  he  may  have  had  no  actual 
corrupt  Intent  in  to  ^Ing. 

After  the  evidence  on  the  original  accusa- 
tion had  been  completed,  application  was 
made  to  reopen  the  case  and  file  an  addition- 
al and  supplemental  accusation  charging 
the  defendant  with  subornation  of  perjury. 
This  application  was  granted ;  the  defendant 
consenting  thereto.  This  supplemental  ac- 
cusation was  based  upon  a  document  pur- 
porting to  have  been  signed  by  the  accused, 
and  was  In  the  form  of  a  written  contract 
between  the  accused  and  one  of  the  wit- 
nesses who  had  testified  in  his  behalf,  where- 
by the  accused  agreed  to  pay  the  witness 
$250  and  all  expenses  for  the  latter's  "honest 
testimony."  The  document  was  of  such  a 
character  that,  if  genuine,  it  clearly  Indi- 
cated a  bargain  for  false  testimony.  This 
document  came  Into  the  bands  of  the  person 
most  deeply  Interested  In  the  prosecution, 
and  he  procured  It  from  a  worthless  char- 
acter, who  promptly  disappeared  after  re- 
ceiving $100  for  the  delivery  of  the  docu- 
ment. -After  examining  the  evidence  on 
this  subject,  we  have  no  hesitation  In  de- 
claring that  the  document  is  a  forgery. 

We  find  the  accused  not  guilty  of  all  the 
accusations  against  him,  and  this  proceed- 
|n^  le  dlsmlaaed.  All  concur. 


BBALBY  V.  rOBUAN. 

(Snprane  Oourt  of  North  Dakota.  Oct  18, 

1905.) 

1.  PtTBLIO  liANDS  —  TlTU  —  JuanDICITIOH  Of 

Land  DEPABTiocnr. 

Until  the  title  to  public  land  passes  from 
the  United  States  to  a  homestead  claimant,  the 
Land  Department  has  exclusive  jurisdiction  of 
the  questira  of  title.  The  Jurisdiction  of  the 
courts  arises  after  the  title  passes,  and  not 
before. 

[Ed.  Note.— For  cases  in  point,  see  vol.  41. 
Cent.  Dig.  Public  Lands,  §  307.J 

2.  Sauk. 

In  an  action  for  the  possession  of  real 
estate,  the  defendant.  In  a  counterclaim,  sought 
to  have  the  plaintiff  declared  a  tnistee  of  the 
title  and  required  to  convey  the  same  to  him, 
basing  his  right  lihereto  upon  oertain  erroneous 
rulings  of  the  Land  Department  in  cancding 
his  entry  and  sustafning  that  of  tbs  plaintiff. 
His  pleading  showed  that  the  title  htUi  not  yet 
passed  from  the  United  States.  HOd,  that  the 
demurrer  to  the  counterclaim  was  properly  sus- 
tained. 

[Ed.  Note.— For  cases  In  point,  see  ToL  41, 
Gent  Dig.  Public  lAnds,  t  807.] 

(Syllabus  by  the  Oourt) 

Appeal  from  District  Court*  Richland 
Ckninty ;  Charles  A.  Pollock,  Judj^ 

Action  by  Stawm  P.  Healey  agalnat  Frank 
N.  Forman.  Douurrer  to  the  answer  sus- 
tained, and  defendant  appeals.  Affirmed. 

Ink  &  Wallace  and  Pnrcell,  Bradl^  ft 
Dlret,  for  appellant  Qiarles  BL  Wolfe,  for 

resiwndent 
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YOUNG.  3.  The  plalntUT  brought  this  ac- 
tion to  recover  the  posseBBlon  ot  80  acres  of 
land  sltnated  In  Blchland  county.  The  de- 
fendant's answer,  in  addition  to  a  general  de- 
nial, contains  25  paragraphs,  In  which  be 
sets  forth  facts  which  he  contends  furnish 
grounds  for  the  equitable  relief  prayed  for, 
to  wit,  that  the  plaintiff  be  decreed  to  hold 
the  title  In  trust  for  the  defendant,  and  that 
be  be  required  to  convey  tbe  same  to  him.  A 
demurrer  to  this  portion  <tf  the  amnrar  was 
sustained,  and  defendant  appeals  from  the 
order. 

The  answer,  which  conslBta  of  27  printed 
pages,  alleges  in  substance  that  the  land  In 
quration  was,  on  April  1,  18D6,  a  part  of  the 
public  domain;  that  on  said  date  the  def^kl- 
ant  established  a  residence  thereon,  and  has 
since  contlnnonsly  resided  on  the  same ;  that 
oa  May  4,  1896,  he  presoited  his  ttomestead 
entry  to  the  land  oflke  at  Fai^ ;  that  at  a 
hearing  had  on  October  1,  1806,  relative  to 
the  priority  of  settlement,  the  local  land  of- 
fice decided  In  favor  of  the  defendant ;  that 
upon  appeal  this  dedsicm  was  reversed  by  the 
CommlssloDer  of  tbe  Gennal  Land  Office, 
and  a  decision  rendered  in  favor  ot  the  plain- 
tiff; fliat  upon  appeal  from  the  latter  deci- 
sion to  the  Secretary  of  the  Interior  it  was 
reversed,  and,  on  Fcteuaiy  7,  1899,  a  de- 
cision was  rendered  awarding  the  land  to 
the  defendant,  which  dedslfm  Is  set  out  In 
full  and  made  a  part  of  the  answer;  that 
plalntitTB  petition  for  a  rehearing  was  de- 
nied on  March  17,  1899;  that  on  AprU  20, 
1899,  the  Land  D^mrtment,  an  order 
through  the  Secretary  of  tbe  Interior,  closed 
the  case  and  directed  that  the  defoidanf  s 
application  be  received;  that  on  April  27. 
1809,  the  defendant  made  his  homestead  en- 
try and  received  a  register's  and  receiver's 
receipt ;  that  <m  May  8,  1899,  the  local  land 
office  pretended  to  order  a  rehearing  on 
(barges  of  abandonment  preferred  by  the 
plaintiff,  and  on  September  19, 1900;  the  local 
land  office  decided  in  favor  of  the  plaintiff, 
canceling  the  d^ndant^a  entry  and  awarding 
the  plaintiff  the  right  to  file;  that  upon  ap- 
peal tile  foregoing  decision  was  sustained 
by  the  Commissioner  of  the  General  Land 
Office  and  by  the  Secretary  of  tbe  Interior ; 
that  a  review  was  denied  and  the  case  closed, 
and  on  December  8,  1900,  the  defendant's 
entry  was  canceled ;  tiiat  the  plaintiff  made 
hiB  homestead  filing  on  December  19,  1900; 
that  w  May  24,  1902,  the  plaintiff,  over  de- 
fendant's protest,  msde  final  proof,  irtiich 
was  acc^ited  by  tiie  local  land  office  and 
approved  upon  appeal.  In  view  of  tlie  con- 
duslMi  hereinafter  stated,  the  particular 
facts  alleged  in  the  answer  as  gronnds  for 
the  equitable  relief  sought  need  not  be  set 
out  The  prayer  of  the  answer  Is  tbat  the 
*^alntiff  be  decreed  to  be  the  tnsrtee  of  de- 
foidant  of  said  land;  that  plaintiff  be  de- 
creed to  transfer  and  oraver  to  defendant  all 
bis  right,  titie  and  Interest  to  said  land"; 
and  *  for  general  relief.  Tbe  demurrer  at- 


ta(^ed  the  answer  upon  the  ground  tbat 
"the  facts  pleaded  therein  are  insnffldent 
to  constitute  any  defense  or  counterclaim  to 
plalntUfs  cause  of  action  or  against  the 
plaintiff  herein,"  and  upon  tbe  'furtiier 
ground  tbat  the  same  show  upon  their  face 
that  all  matters  therein  pleaded,  as  between 
plaintiff  and  defendant,  have  been  fully  and 
finally  determined  and  adjudicated  In  a  tribu- 
nal of  competent  Jurisdiction." 

In  our  opinion  the  demurrer  was  pn^rly 
sustained.  The  defendant  seeks  to  have  the 
plaintiff  declared  a  trustee  of  the  1^1  tiUe 
and  required  to  convey  the  same  to  him.  As 
a  basis  for  this  relief,  he  has  alleged  in 
great  detail  fraud  on  the  part  et  the  plain- 
tiff, and  various  errors  of  law  on  the  part 
of  the  officials  of  tbe  I<and  Department. 
There  is,  however,  no  all^ti<n  that  a 
patent  has  been  Issued  to  the  plaintiff. 
Without  this  allegation,  or  Its  equivalent. 
It  Is  entirely  clear  that  the  part  of  the  an- 
swer atiacked  by  the  demurrw  does  nrt 
state  facts  sufficient  to  constitute  a  defmse 
or  counterclaim.  Until  the  patent  issues  the 
titie  is  In  the  United  States  and  the  Land 
Department  has  complete  control  of  the  qnes- 
tion.  Bank  v.  Bladow,  0  N.  D.  108.  69  N. 
W.  41 ;  8.  C,  176  U.  S.  448,  20  Sup.  Ct  425,  44 
L.  Ed.  540.  The  facts  pleaded  show  that  the 
legal  title  Is  In  the  United  Stetes  and  not  In 
the  plaintiff.  There  la,  then,  no  basis  of 
fact  for  the  relief  sought,  for  the  plaintiff 
cannot  be  declared  a  trustee,  or  be  com- 
pelled to  convey  title  which  he  does  not  pos- 
sess. "After  the  United  States  has  parted 
with  its  titie  and  the  Individual  has  become 
vested  with  It,  the  equities  subject  to  which 
he  holds  may  be  enforced,  but  not  before." 
Marquez  v.  Friable,  101  U.  8.  478.  25  L.  Ed. 
800.  Prior  to  tbat  time  "the  Interior  Depart- 
ment Is  the  tribunal  constituted  by  law  and 
authorized  to  hear  and  determine  all  ques- 
tions pertaining  to  the  rights  of  the  respec- 
tive parties  to  the  patent"  Grandln  v.  La 
Bar,  3  N.  D.  446,  57  N.  W.  241,  and  cases 
cited;  26  A.  &  E.  Bncyc.  of  Law  (2d  Ed.) 
379,  and  cases  cited.  But  tbe  courts  have 
power,  after  the  title  to  land  has  passed  to 
a  private  party,  to  correct  the  errors  of  tbe 
officers  of  the  Land  D^artment  which  have 
resulted  from  the  fraud,  mistake,  or  errone- 
ous views  of  the  law,  and  to  declare  the  legal 
title  to  tbe  land  to  be  held  In  trust  Cor  those 
who  have  the  better  right  thereto,  and  to 
compel  a  conveyance  accordingly.  Parsons 
V.  Tenzke,  4  N.  D.  452.  467,  61  N.  W.  1036, 
50  Am.  St  Bep.  669,  affirmed  164  U.  S.  88^ 
17  Sup.  Gt  27,  41  L.  Bd.  86a 

In  this  case,  however*  tbe  titie  bad  not 
passed.  The  facte  alleged  do  not  ibow,  then- 
fore,  tbat  the  defoidant  la  entiUed  to  the 
reUcf  sought  In  his  alleged  coonterelalm. 
Whether  the  allegations  of  the  answer  are 
otherwise  sufficient  we  need  not  detwmln& 
Tbe  fflulflslon  above  referred  to  la  fataL 

Order  afflnned.  All  concur. 
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MILLS  T.  FOETUNB. 

(Sapreme  Court  of  North  Dakota.  Oct  17, 
1006.) 

1.  AlTDCAUl — Ebtuts — LiEna. 

One  who  clalmi  a  \iea  apon  an  animal  aa 
an  efltray  mast  show  a  full  ana  strict  compliance 
with  every  reqairement  of  the  statute  under 
which  the  lien  is  claimed. 

[Ed.  Note. — For  cases  In  point,  «ee  vol.  % 
Oent  Dig.  Animala,  {f  197-206.] 

2.  Sake — Coupiiurci:  with  Statute. 

If  the  person  takiogr  up  an  estray  faila 
to  observe  all  the  reqniremente  of  the  Mtray 
law.  he  is  in  the  mwition  of  a  mere  trespasser, 
and  can  claim  no  flen  for  compeoBation. 

[Ed.  Note.— For  cases  in  point,  ne  vol.  2, 
Cent  Dig.  Animals.  H  203-207.] 

3.  Saicx. 

An  estray  can  be  taken  np  as  men  only 
when  found  in  the  vicini^  of  the  residence  of 
tba  person  talking  It  up. 

[Ed.  Note.— For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Animals,  I  197.] 

4.  Samk — Affbaibemott. 

The  demand  for  appraisement  required  by 
section  1578,  Rev.  Codes  1899,  must  be  made 
within  a  reasonable  time  after  the  estray  is 
takoi  uis 

5.  Samb— Pboot  or  OwxrasaHiP. 

Tbe  person  taking  up  an  estray  has  no 
right  to  demand  more  proof  of  ownership  on 
the  part  of  the  claimant  than  that  prescribed  by 
mteam  157S,  Bev.  Codes  1899. 

[Bd.  Note^For  cases  in  point,  ses  fol.  2, 
Cent.  Dig.  Animals,  i  210.] 

6.  SAHB — FOBTEITUBE  OF  LiKIf . 

If  Uie  person  holding  an  estray  refuses 
to  surrender  the  estray,  unless  the  claimant 
fumishes  other  evidence  of  ownership  than 
that  prescribed  by  section  1675,  Rev.  Codes 
1889,  sndi  denial  of  the  claimant's  rights  works 
a  forfeiture  of  the  esttay  lien,  if  the  claimant 
is  In  fact  the  owner. 

7.  Same — Bvidekce. 

EMdence  examined,  and  held  insufficioit  to 
justify  a  verdict,  which  found  that  the  defend- 
ant was  entitled  to  the  possession  of  a  horse 
as  an  estray. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court.  Burleigh  Coaa- 
ty;  S.  L.  Claspell.  Jndge; 

Action  by  I.  E.  Mills  against  Thomas  For- 
tune. Jndgmmt  for  defendant,  and  plalntliE 
appeals.  Reversed. 

Newton  &  Dullam,  for  aiwellant  T.  H. 
Raster,  for  respondent 

GNQERUD.  J.  This  Is  an  action  of  re- 
plevin for  a  horse  of  which  plaintiff  Is  admit- 
ted to  be  the  owner.  The  defendant  claims 
that  he  took  and  retains  possession  of  the 
horse  as  an  estray,  and  has  a  lien  on  the 
nnimal  to  the  extent  of  $25,  which  be  asserts 
Is  a  reasonable  charge  for  the  trouble  and 
expense  of  keeping  it  There  was  a  trial 
before  a  jury,  and  a  verdict  for  defendant 
A  motion  for  a  new  trial  was  denied,  and 
plaintiff  appeals  from  the  Judgment  Besides 
specify ing  numerous  errors  of  law,  the  ap[>el- 
lant  also,  by  proper  specIflcatloDa,  challenges 
the  BOffidaicy  of  the  evtdenoe  to  Justify  the 
vwdlct. 

It  la  conceded  that  plaintiff  la  the  owner 


of  the  bOTse,  and  that  defendant  refused  to 
comply  with  plalntUT's  demand  for  posses- 
sion. The  burden,  therefore,  was  upon  de- 
fendant to  establish  his  alleged  right  to  pos- 
session of  the  horse  aa  an  estray.  Bxamlna- 
tloa  of  the  evidence  convinces  us  that  the  de- 
fendant failed  to  establish  his  right  to  pos- 
session. The  following  facts  are  undisputed, 
and  are  established  by  the  defendant's  own 
testimony :  The  defendant  found  the  horse 
In  question,  with  another  stray  horse,  tree- 
passing  upon  a  tract  of  pasture  land  of  which 
be  was  lessee,  about  two  miles  from  hia  resi- 
dence In  Bismarck,  during  the  summer  or 
fall  of  1903.  The  strays  broke  Into  the  pas- 
ture, and  mingled  with  several  head  of  horses 
belonging  to  defendant  In  September,  1903, 
defendant  brought  the  horses  from  the  pas- 
ture to  his  bam  in  town,  and  the  strays  ac- 
companied the  bunch.  It  is  not  clear  from 
the  testimony  whether  defendant  toob  up  the 
strays  at  the  pasture,  and  drove  them  with 
bis  own  horses  to  town,  or  whether  they  fol- 
lowed his  horses  to  town,  and  he  then  took 
them  up  as  estrays.  He  thereupon  adver- 
tised the  eatrays,  and  we  think  the  adver- 
tisement was  sulBcient  On  April  16,  1904, 
the  plaintiff  appeared  and  claimed  the  horses. 
One  horse  was  surrendered  to  him  on  pay- 
ment  of  $25.  The  defendant  refused  to  eur- 
render  the  horse  In  question  because,  as  he 
claimed,  the  plaintiff  had  failed  to  establish 
ownerstiip  to  his  (defendant's)  satisfaction. 
The  plaintiff,  before  seeing  the  horse,  had 
stated  that  If  the  stray  belonged  to  him,  he 
would  be  branded  ^  in  one  place,  and  2V 
in  anothor.  The  hwae,  when  examined,  cor- 
responded in  all  other  respects  with  thie  de- 
scription plaintiff  had  given,  but  the  2V 
brand  could  not  thai  be  found.  Defendant 
thereupon  abeolutely  and  peremptorily  re- 
fused to  recognlEe  plaintiff  aa  owner,  and 
declined  all  further  talk  with  him  on  the 
subject  Plaintiff  tendered  910  in  payment 
of  charges,  and  defendant  declined  to  ac- 
cept it  There  ia  no  evidence  that  tbe  defend- 
ant ever  applied  to  ture  the  property  apprais- 
ed. The  plaintiff  testified  that  when  tbe 
defmdant  ffiEpreesed  doubts  aa  to  flie  fOnner'a 
ownership  of  the  animal,  he  (plaintiff)  of- 
fered  to  go  before  a  Justice  and  make  the  re- 
quired afDdavlt  of  ownenhlp  and  appoint 
arbttratora  to  aetUe  the  amount  of  the  Hen, 
but  tbe  defendant  refused  to  aceonqiaiv  him ; 
whereupon  he  went  to  the  jnattce  alone,  and 
made  the  affldavit,  and  ahowed  It  to  defend- 
ant, who  still  declined  to  recognise  plalntifTa 
ownorship.  The  defendant  flatly  denies  this, 
but  admits  that  he  never  suggested  any  af- 
fldavit of  ownership  or  arbitration,  but  per- 
emptorily refused  to  consider  plaintiff's  claim 
of  ownership,  unless  the  2V  brand  could  be 
found.  Shortly  afterwards,  but  after  the 
commencement  of  the  action,  the  2y  brand 
was  discovered  by  defendant  himself,  but  he 
did  not  then  offer  to  arbitrate  the  amount  of 
his  lien  or  In  his  answer  admit  plaintifTs 
ownership.  Tbe  court  Instructed  the  jury 
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that  the  onl7  disputed  prt^Msltlon  npon  which 
the  right  to  possession  depended  was  wt^eth- 
er  the  |10  tendered  was  sufficient  In  amount 
to  satisfy  and  discharge  the  Uol  The  trial 
court  held,  as  a  matter  of  law,  that  the  lien 
was  established.  The  Imtrnettou  were  duly 
excited  to. 

It  Is  well  settled  that  a  person  who  claims 
a  lien  upon  an  animal  for  baring  taken  It 
up  as  an  estray  must  show  a  full  and  strict 
compliance  with  every  requirement  of  the 
statute  creating  such  a  lien.  McCrossln  t. 
Daris,  100  Ala.  631,  18  South.  607;  Stewart 
T.  Hunter,  16  Or.  62,  16  Pac.  876,  8  Am.  St 
Rep.  267,  and  see  note  to  report  of  this  case 
In  8  Am.  St  Bep.  271  et  seq.  If  he  fails  to 
do  so,  he  is  In  the  position  of  a  mere  trespass- 
er ab  Initio.  Weber  v.  Hartman,  7  Colo,  13, 1 
Pac.  230,  4^  Am,  B^.  339.  The  law  relating 
to  estrays  Is  found  In  sections  1671-1584,  Rev. 
Codes  1899.  It  was  Incumbent  on  the  defend- 
ant to  allege  and  prove  that  he  was  a  resi- 
dent and  householder  In  Burleigh  coun^, 
that  he  found  and  took  up  the  estray  In  the 
Tldnlty  of  his  place  of  residence,  that  he 
advertised  the  same  properly,  that  he  caused 
the  same  to  be  appraised.  The  answer  al- 
legea  that  he  took  up  the  estray  on  the  leas- 
ed land,  and  the  evidence  discloses  that  that 
land  is  two  miles  from  defendant's  residoice 
In  Bismarck.  It  is  needless  to  say  that  a 
place  two  miles  out  In  the  oonntiy  is  not 
"In  the  vicinity  oP*  defendants  residence  In 
town.  Assuming  that  In  the  absnce  of  ob- 
jections for  variance,  evidence  was  admis- 
sible to  show  that  tbe  animals  were  straying 
In  the  vicinity  of  the  residence  and  there  tak- 
en iv,  flie  evidence  on  that  subject  Is  so  am- 
biguous that  it  is  impossible  to  know  where 
the  animal  was  taken  up.  Section  1678  re- 
quires the  person  taking  up  an  estray  to  no- 
tify the  board  of  county  commlsslonera  to 
appraise  or  appi^nt  a  pwson  to  appraise  the 
estray.  No  time  Is  fixed  for  such  notice.  By 
other  sections  of  the  estray  law,  it  Is  pro- 
vided that  it  the  value  of  the  estray  Is  not 
over  fSO,  the  person  taking  It  up  becomes 
the  owner  thereof  after  one  year,  if  no  claim 
is  made  to  It  within  tliat  time.  If  tiie  estray 
is  appraised  tor  more  than  fOO,  and  remains 
unclaimed  for  a  year,  it  miut  be  sold  to  satis- 
fy the  charges  against  it;  snd  prorlslon  is 
made  for  disposition  of  the  proceeds  if  th^ 
exceed  the  amount  of  the  lien. 

Respondoit  contmds  that  because  the  stat- 
ute does  not  Hx  the  time  within  which  the 
demand  for  aiijpralsement  shall  be  presoited, 
thwefore,  such  demand  may  be  made  at  any 
time  within  the  year.  We  are  unable  to  ac> 
c^t  that  view  of  the  statute.  The  value 
of  an  estray  may  very  mato-ialiy  decrease 
'during  a  year,  and  If  the  dlqmsition  of  the 
estray  were  to  deprad  npon  Its  value  at  the 
end  of  the  year,  it  would  be  to  tlie  interest 
of  the  keeper  that  It  should  decrease  to  f60» 
or  less.  We  have  no  hesitation  In  saying 
that  the  statute  oont^plates  an  appraise- 
ment as  so<m  after  the  taking  as  it  can  con- 
veniently be  done,  and  that  It  requires  that 


the  person  taking  up  the  estray  shall  notify 
the  board  of  county  commissioners  within 
a  reasonable  time.  In  this  case  the  estray 
was  kept  at  the  county  seat  and  it  was  clear- 
ly incumbent  on  the  defendant  to  notify  the 
board  at  their  first  meeting  after  the  taking. 
We  further  hold  that  the  defendant  had  no 
right  to  demand  further  proof  of  ownorehlp 
than  that  prescribed  by  section  1575 ;  and  by 
so  doing,  be  lost  all  right  he  otherwise  might 
have  had  to  a  lien.  It  Is  tme  that  the  stat- 
ute says  that  the  person  taking  up  the  estray 
and  the  claimant  "may  go  before  a  justice." 
The  use  of  the  word  "may,"  howev«*,  is  not 
decisive  of  the  meaning  of  the  section,  and 
the  word  "may"  will  be  construed  to  mean 
"shall"  when  the  context  or  purposes  of  the 
statute  require  It  It  is  plain  that  It  was 
the  object  of  this  Section  to  provide  a  con- 
venlffiit  and  speedy  method  of  proving  owner- 
ship, and  at  the  same  time  protect  the  per- 
son holding  the  estray  from  liability  for  an 
erroneous  decision  as  to  ownership.  The  af- 
fidavit of  own^hlp  filed  with  the  justice 
was  a  complete  authority  to  surrender  the 
estray  to  the  claimant  If  the  defendant  de- 
manded more  proof  than  that  provided  by 
statute,  be  did  80  at  the  peril  of  his  Uea  if 
tiie  claimant  was  In  fact  the  owner.  It  is 
plainly  tiie  Intent  of  section  1576  that  as  be- 
tween the  holder  ot  the  estray  and  claimant* 
the  ownership  shall  be  sufficiently  evidenced 
by  the  prescribed  affidavit  and  that  the 
amount  of  the  lim,  it  disputed,  shall  be  set- 
tied  by  arbitration  We  think  it  was  the  In- 
tent of  the  law  that  these  speedy  and  inex- 
pensive methods  of  determlnliv  the  rt^ts 
of  the  parties  should  be  obUgato^  upon 
them. 

The  position  taken  by  the  defendant  was 
that  be  would  not  under  any  drcnmstaoces,, 
acknowledge  plaintiff's  rights,  unless  evi- 
dence satisfactory  to  bis  mind  was  produced. 
The  only  acc^teble  evidence,  apparentiy,  wa» 
the  2T  brand.  If  defendant  entertained 
doubts  of  the  ownership.  It  was  his  duty  to 
demand  and  his  right  to  be  ^wn  the  evi- 
dence which  the  statute  says  sball  be  suf- 
ficient That  was  the  extent  of  his  duty 
and  right  and  if  he  arbitrarily  asi^nmed  tO' 
fix  a  different  kind  and  quality  of  evl&mce, 
he  fbrfelted  his  lien  If  the  claimant  was  the 
true  owner,  and  It  is  now  conceded  he  was. 
Oonsequmtly  whether  the  plaintiff  did  or 
did  not  formally  offer  to  make  aflldavlt  was 
Immaterial,  because  the  offo'  to  do  so  would 
bave  beoi  unavailing. 

The  judgment  Is  revorsed.  and  a  new  trlaj 
ordered.  All  concur. 


COTTON  V.  BUTTERFIBLD  H  aL 

(Supreme  Court  of  North  Dakota.  Oct  18k 

1905.) 

1.  Tnal — Sepakatb  Issues — Obxhbb  or  Tbiax.. 

Where,  Id  an  action  at  law,  the  answer 
interposes  an  equitable  counterelalm,  tiie  is- 
soea  arisiDg  on  the  latter  should  be  heard  and 
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determined  bj  the  court  before  a  trial  of  the 
legal  issues,  as  if  the  connterclalm  were  a 
separate  salt  In  egntty. 

[Ed.  Note.— For  cases  In  point,  see  toL  46, 
Cent  Dig.  Trial,  {  10.] 

2.  Same — Final  DETEsiciNATioir. 

If  the  decree  entered  on  the  eoai^  aide 
of  the  case  renders  unnecessary  the  trial  of  any 
qnestlon  arising  on  the  law  side,  then  such  de- 
cree is  the  final  determbiatlon  of  the  action. 

[EM.  Note. — 'For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial.  8  10.] 

8.  Appeal — Tbial  Di  Nova 

The  cause  of  action  was  at  law  and  the 
ooanterclaim  in  equity,  bat  the  issues  on  the 
«qui^  side  of  the  case  inrolred  all  disputed 
^oesdons  on  the  law  side.  The  action  was 
tried  as  if  both  the  cause  of  action  and  counter- 
claim were  In  equity,  field,  that  the  case  is 
triable  de  novo  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S, 
Cent.  Dig.  Appeal  and  Brrw.^  8630.] 

4.  SPEcmo  Pebtobuanck  —  Reboisbioit  or 

GolfTBACrr— E  VI DBNCE. 

Slvidence  examined,  and  iMld,  that  there 
bad  been  no  rescission  by  the  plaintiff  of  her 
contract  to  buy  defendants'  land,  and  that  the 
latter  are  entitled  to  specific  performance 
tbareof. 

a.  Same — Dicbu — DcoDonoN  fboic  Pbioe. 

Where  a  decree  of  specific  performance  of 
a  contract,-  nnder  which  the  vendee  is  not  en- 
titled to  possession  until  conveyance,  is  awarded 
to  the  vendor,  who  appears  to  have  used  siHne  or 
all  of  the  land  after  the  tlnte  when,  as  deter- 
mined by  the  decree,  the  conveyance  should  take 
effect,  Uie  value  of  such  use  or  the  net  proBta 
thereof  as  the  vendee  may  elect,  will  be  de- 
ducted from  the  purchase  price  remaining 
onpaid. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  EmmouB  Coun- 
ty ;  W.  H.  Wincheeter,  Judge. 

Action  by  Bertba  A.  Cotton  against  J.  C. 
Butterfleld  and  John  F.  Demarls.  Judgment 
for  plaintiff,  and  defendants  appeal.  Be- 
versed. 

Oeo.  W.  Lynn  and  G.  N.  Willtamson,  for 
flppellantB.  H.  A.  Armstrong  and  F.  H.  Reg- 
ister (L  O.  Fennlnger,  of  counsel),  for  re- 
gpondent 

BNGEBUD,  J.  Plaintiff  bron^t  this  acUoD 
In  district  court  to  recover  a  sum  of  money 
which  she  claims  to  be  entitled  to  by  reason 
of  the  alleged  failure  and  refusal  of  defend- 
ants to  perform  a  contract  for  the  sale  by 
them  4.0  her  of  a  farm.  The  answer,  besides 
putting  in  issue  some  of  the  facts  constituting 
the  p]aInttff*B  cause  of  action,  pleaded  a 
connterdalm  for  the  specific  performance  of 
the  contract,  upon  which  the  plaintiff  based 
her  cause  of  action,  and  the  plaintiff  replied. 
The  action  was  tried  by  the  court  without  a 
Jury,  and  resulted  In  a  Judgment  for  plaintiff. 
Defendants  have  appealed  from  the  Judgment, 
and  In  addition  to  a  demand  for  a  new  trial  of 
all  the  Issues,  under  section  5630,  Rev.  Codes 
1809,  numerous  specifications  of  errors  have 
been  Incorporated  In  the  settled  case,  aimed 
at  certain  alleged  errors  of  law  at  the  trial, 
and  also  challenging  the  sufficiency  of  the 
evidence  to  sustain  the  flndlogs.  The  action 
mu  tried  after  the  taking  effect  of  chapter 


201,  277,  Iawb  1908,  amwitlfng  section  5630. 
so  as  to  exclude  from  Its  operation  cases 
"properly  triable  with  a  iJUj."  The  com- 
plaint states  a  caose  of  action  at  law  for  the 
recovery  of  mon^  only,  and  heice.  to  the  ex- 
tent of  the  israea  artalng  <m  the  complaint 
and  the  dAfensive  parts  of  the  answer,  the 
action  was  one  pK>perIy  triable  with  a  Jur;r* 
The  IsBnea  arising  on  the  counterclaim  and 
reply,  however,  were  equitable,  and  were 
properly  triable  by  the  court  without  a  Jury. 
We  are  therefore  confronted  with  a  question 
as  to  ttie  extant  of  our  Jurisdiction  on  this 
appeal.  la  the  action  one  "properly  triable 
without  a  Jury,"  to  be  heard  and  determined 
nnder  the  provisions  of  section  5630,  or  are  we 
limited  to  the  review  of  errors  only  aa  in  Jury 
cases? 

In  this  case  the  adJudlcatUm  of  the  Issuea 
arising  on  the  counterclaim  and  reply  neces- 
sarily determine  all  the  disputed  facts  essen- 
tial to  plalntUTs  right  to  recover.  As  pointed 
out  In  Amett  v.  Smith,  11  N.  D.  55,  88  N.  "W. 
1037,  which  was  a  case  very  similar  to  this, 
"the  established  procedure  Is  Uiat,  when  an 
equitable  defense  la  presented.  It  Is  to  be 
dedded  the  court  as  If  it  were  an  equita- 
ble proceeding  before  other  Issues  are  deter- 
mined, because  tiie  determination  of  the 
equitable  Issues  In  favor  of  the  defouLant 
would  put  an  end  to  the  lltlgatlcm  and  obviate 
the  necessity  of  trying  tbe  legal  Issues  in- 
volved.** That  statement  ct  the  rule  Is,  per- 
haps, too  broad.  It  Is  mon  correct  to  say 
that  the  equitable  Issues  i^uld  be  first  heard 
and  disposed  of  by  ^e  court,  as  In  a  salt  in 
equity,  when  tbe  answer  presentliv  such  a 
defense  Is  In  the  nature  of  a  bill  In  equity 
containing  the  essential  averments  of  such  a 
pleading,  and  requiring  the  Interposition  of  a 
court  of  equity  to  afford  the  relief  sought 
Estrada  v.  Murphy,  19  GaL  248,  272;  Lom- 
bard V.  Cowham.  34  Wis.  488;  Du  Pont  v. 
Davis,  86  Wis.  631.  This  case  comes  fully 
within  that  rule.  The  issnes  on  the  counter- 
claim and  reply  were  to  be  first  tried  and  dis* 
posed  of  by  the  court  in  the  same  manner  as 
if  the  counterclaim  were  the  complaint  In  an 
action  commenced  by  the  defendauL  The 
equity  side  of  the  case  should  proceed  to  a 
final  decree.  The  contents  of  that  decree 
would  determine  whether  all  the  Issues  on 
tbe  law  side  of  tbe  case  were  foreclosed  or 
not  If  tbe  decree  left  any  part  of  the  legal 
issues  still  open  to  litigation,  then  such  Issues 
are  for  trial  as  in  a  law  action.  Martin  v. 
Zellerbach,  88  Cal.  300.  99  Am.  Dec.  365,  and 
cases  supra.  In  this  case,  as  already  steted, 
the  determinatitm  of  the  equitable  counter- 
claim left  nothing  further  to  litigate,  and 
hence  the  decree  was  tbe  final  determination 
of  all  the  issues  in  the  action.  In  such  a  case 
as  this,  the  amount  of  plaintiff's  recovery 
would  be  an  issue  triable  by  a  Jury  If  the 
amount  were  In  dispute;  but  tbe  pleadings 
admit  tbe  amount  and  date  of  the  paymoit  of 
the  $500  which  plaintiff  recovered.  Plaintiff 
concedes  that  the  recovery  of  this  sum  was  all 
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8be  vu  eutltlea  to.  All  qnestknu  arlalDK  on 
the  law  ride  of  the  case  were  eliminated  by 
the  trial  of  the  eqnl^  side,  and  hence  It  aems 
clear  to  m  that  this  appMl  t»  from  a  final 
Judgm^t  in  an  action  prtqjwriy  triable  witb- 
out  a  Jnry,  and  is  hen  for  trial  de  novo. 

In  passbig,  however,  it  may  be  well  to  call 
attention  to  the  erroneone  practice  pnrsaed  In 
the  trial  of  this  case.  When  the  case  was 
called  for  trial,  the  plaintiff  proceeded  to  in- 
troduce evidence  in  support  of  her  cause  of 
action,  and  the  whole  case  was  tried  aa  if  It 
were  one  triable  vaQsx  section  5630,  both  as 
to  the  cause  of  action  in  the  complaint,  and 
the  coanterclalzn.  In  bucIi  a  case  as  this, 
whra  tiie  answer  calls  for  a  separate  trial  of 
the  equitable  issues,  tiie  trial  should  be  con- 
fined to  those  Issues  alone,  and  the  proceed- 
ings  on  the  trial  shoidd  be  the  same  as  if  tin 
defendant  were  plaintiff.  Encyc  of  PL  &  Pr. 
p.  811,  and  eases  cited  In  note  2. 

We  come  now  to  the  maits  of  the  case,  as 
already  Indicated,  the  question  to  be  decided 
on  this  appeal  Is  whether  or  not  the  defend- 
ants  have  shown  themMtres  eatitied  to  a  de- 
cree for  specific  performance  of  the  contract 
In  suit.  It  ifl  unnecessary  to  set  forth  tbe 
pleadings.  It  is  snffldent  to  say  that  tbe  de- 
fendants allege  the  making  of  tbe  omtract 
hereinafter  described,  and  tbat  tbey  have  per- 
formed or  leered  to  perfonn,  and  are  now 
ready,  able,  and  willing  to  perform  the  same. 
The  plalntUf  claims  that  the  defendant  failed 
to  tender  perfwrnance  within  tbe  stipulated 
time,  and.  that  the  contract  had  been  re- 
sdnded  before  defendants  tendered  porform- 
ance.  The  contract  is  as  follows: 

"Received  of  Bertha  A.  Cotton  rive  Hun- 
dred noAOO  dollars  ($500.00)  as  earnest  money 
and  in  part  payment  for  the  purchase  of  the 
following  described  property  situated  In  the 
county  of  Emmons  and  Stete  of  North  Da- 
koto,  viz:  West  half  <rf  section  fifteen.  Bast 
half  of  section  ten.  Southeast  quarter  of 
section  nine,  all  In  township  one  hundred 
thirty-four  North  cf  range  seventy  six  West 
of  6fh  P.  M.  which  I  have  this  day  throiu^ 
owners  J.  C.  Butterfleld  and  J.  F.  Demarls 
sold  and  agreed  to  omvey  to  said  Bertha  A. 
Cotton  for  the  sum  of  six  thousand  and  ^ht 
hundred  no/100  dollars  ($6,8OaO0)  on  terms  as 
follows,  viz.:  Five  hundred  no/100  dollars 
($500.00)  in  band  paid  as  above,  and  $S,SOaOO 
January  Ist.  1003,  with  fi  per  cent  Interest 
from  date;  $3,000.00  on  or  before  January 
1st,  1008,  as  stated  below,  payable  on  or  be- 
fore the  dates  as  named  above,  or  as  soon 
thereafter  as  a  warranty  deed  conveying  a 
good  title  to  said  land  is  tendered,  time  being 
considered  of  the  essence  of  this  contract 
And  the  above  three  thousand  no/100  dollars 
shall  be  secured  aa  follows:  $1,000.00  first 
mmrtgage  on  E.  %  of  Sec  10-134^-76.  $660.00 
first  mortgage  on  N.  W.  ^  of  Sec.  16-134-76. 
$550.00  first  mortgage  on  S.  W.  %  of  Sec.  15- 
134-76.  $400.00  first  mortgage  on  S.  E.  %  of 
Sec.  9-184-76.  Interest  at  8  per  cent  per 
annum  firom  date.   And  It  Is  agreed  tbat  If 


the  title  to  the  said  premises  is  not  (ood,  and 
cannot  be  made  good  within  thirty  days  from 
date  hereof,  this  agreement  shall  be  void,  and 
the  above  title  of  above  land  shall  rest  upon 
abstract  satisfactory  to  second  party.  Five 
hundred  noAOO  dollars  ($500.00)  rounded. 
But  If  the  title  to  said  premises  Is  now  [not?] 
good,  In  the  names  of  J.  O.  Buttofield  and 
John  Demaris  wlthto  tiilrty  days,  and  said 
purchaser  refuses  to  accept  tbe  same,  said 
five  hundred  uoAOO  dollars  (VSOOm  sball  be 
refunded  to  tiie  said  Bertiia  A.  Cotton  and  con- 
tract null  and  void.  But  it  is  agreed  and  un- 
derstood by  all  parties  to  this  agreanent,  tbat 
said  forfeiture  shall  in  no  way  affect  the  risbt 
d  either  party  to  oiforce  the  q>ecific  per- 
formance of  this  contract  Possession  of 
above  land  to  be  given  Mardi  1st.  lOOB.  Sec- 
<md  party  is  to  acc^  or  reject  abstracte 
within  thirty  days  after  delivery  of  abstracte 
to  Emmons  Co.  Stete  Bank,  Braddodc,  N.  Dak. 
J.  a  Butterfleld.    [Seal.]   John  F.  Demaris. 

"I  hereby  agree  to  purchase  the  said  prop- 
erty for  the  price  and  upon  the  terms  above 
mentioned  and  also  agree  to  the  conditions 
of  forfeiture  and  all  other  conditions  there- 
in expreraed.  Bertha  A.  Cotton,  by  F.  H. 
Cotton,  Agent." 

The  contract  was  not  subscribed  by  the 
plaintiff  personally,  bnt  her  name  was  sign- 
ed thereto  by  her  husband,  F.  H.  Cotton, 
who  acted  for  and  represented  the  plaintlfT 
In  all  negotiations  concerning  the  contract, 
both  before  and  after  the  making  of  the- 
agreement  Although  there  was  no  evidence 
of  written  antbority  from  her  to  him  to 
make  the  contract  for  her,  yet  the  complaint 
itself  Is  an  express  recognition  of  her  hus- 
band's agency  to  make  the  agreement  Af- 
ter the  contract  was  signed  It  was,  by  con- 
sent of  both  parties,  left  with  H.  W.  Allen, 
the  assistent  cashier  of  the  Emmons  county 
State  Bank.  In  about  two  weeks  there- 
after, the  abstract  of  title  was  furnished 
to  plaintiff,  and  she  submitted  It  to  a  firm 
of  attorneys  for  tbelr  opinion.  Tbe  attor- 
neys gave  a  written  opinion  of  the  title. 
Neltber  the  alHitracte  nor  the  opinion  there- 
on are  In  evidence,  and  there  Is  nothing 
to  disclose  tbe  contente  of  the  opinion,  ex- 
cept tbat  It  pointed  out  defecte  in  the  de- 
fendants' record  titie  to  the  land.  There  is 
nothing  in  tbe  record  disclosing  what  the 
defecte  were,  but  it  is  conceded  that  at  tbe 
time  of  tbe  oommenc^ent  of  this  action 
the  defendante  bad  fully  perfected  tbelr 
tltie.  Tbe  attorneys'  optoion  was,  cm  Octo- 
ber  29th,  transmitted  to  the  defoidant  But- 
terfleld, with  the  following  letter:  *'At  Mr. 
F.  H.  Cotton's  request,  an  opinion  rendered 
to  blm  upon  the  abstracte  of  titie  to  certeln 
lands  owned  In  part  by  you  is  enclosed  here- 
with. He  wishes  to  say  to  you  that  he 
will  take  the  land  upon  tbe  terms  apeed 
upon,  If  you  will  make  the  amendments 
and  clear  up  tbe  defecte  suggested  in  tbe 
opinton  of  the  attorney.  Tours  truly,  H.  W. 
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Allen.  Aas't  Cashier."  Mr.  Allen  Tnote  thli 
letter  at  tbe  request  of  Mr.  Ootton,  who  wa« 
acting  for  tbe  plaintiff.  Mr.  Cotton  testi- 
fied that  he  told  Allen  that  he  wotUd  take 
tbe  land  provided  the  defendants  could  clear 
up  the  title  and  give  a  deed  on  or  before 
January  Ist,  next;  and  that  Mr.  Allen  was 
defradants*  agent  In  all  these  negotiations. 
His  testimony,  however,  as  to  Allen's  agency 
was  a  mere  conclusion,  and  incompetent 
as  SDCb,  and  It  Is  very  clear  from  tbe  record 
that  snch  was  not  In  fact  Mr.  Allen's  posi- 
tion. On  the  evidence  as  a  whole  It  migbt 
be  claimed  with  more  reason  that  Allen 
was  plaintiff's  agent  rather  than  defend- 
ants*. The  view  most  favorable  to  the  plain- 
tiff Is  to  consider  Mr.  Allen  as  a  messenger 
between  the  parties,  each  employing  him  In 
tarn  to  transmit  commimlcations  to  tbe  other. 
It  is  apparent,  therefore,  that  If  Mr.  Allen 
Incorrectly  transmitted  the  message,  the  con- 
flegnences  most  foil  upon  the  party  who 
employed  him. 

It  must  be  taken  as  a  fact,  therefore,  that 
the  plaintiff  unconditionally  elected  to  pro- 
ceed with  tile  execution  of  the  contract  not- 
wlthBtandlng  tlie  defective  title,  Instead  ot 
canceling  or  terminating  the  agreement  and 
demanding  the  return  of  the  earnest  m<ni^, 
as  she  had  a  rl^t  to  do  under  that  clause 
of  the  agreement  which  made  It  optional 
wltti  bw  to  do  80  within  80  days  after  the 
abstracts  wore  furnished.  The  view  Just  ex- 
pressed renders  It  unnecessary  to  consldw 
whetha  or  not  Uie  conditions  which  tb» 
plaintiff  claims  were  part  of  the  terms  upon 
which  she  agreed  to  proceed  further  with 
tbe  agreement  would  have  any  different  ef- 
fect on  the  rlgbts  of  tte  parties  than  an 
unconditional  election  to  proceed  with  the 
pK^KMed  purchase  notwithstanding  the  de- 
fectire  title.  In  consequence  of  the  lettra 
of  October  20th,  tbe  contract  between  the 
parties  stood  as  If  the  provisions  for  a 
termlnatim  thereof  at  the  option  of  plain- 
tiff bad  never  been  made,  because  those  pro- 
virions  bad  been  acted  upon,  and  tbeir  pur* 
pose  fully  accomplished.  After  that  date, 
then,  tbe  agreement  on  tbe  part  of  the  plain- 
tiff was  to  buy  tbe  land  and  pay  the  balance 
of  tbe  purchase  price,  on  the  following  con- 
ditions: ¥8^00  and  Interest  at  8  per  cent 
per  annum  from  the  date  of  the  contract 
to  be  paid  on  or  before  January  1,  1908; 
and  Id  settiement  of  tbe  remaining  98,O0IX 
notes  secured  by  mortgages  were  to  be  given 
in  the  sevuml  amounts,  and  secured  on 
the  respective  tracts  stated  In  the  contract 
These  notes  were  to  be  made  payable  on  or 
before  January  1,  1908,  and  were  to  bear 
Interest  at  8  per  cent  pa*  annum  from 
Oielr  date;.  These  notes  and  mwtgages  were 
to  be  executed  and  dellrered  on  or  before 
January  1,  1908,  "or  as  soon  thereafter  as 
a  warranty  deed  conveying  a  good  title  to 
said  land  Is  tendered.  The  stipulati<ms  with 
respect  to  tbe  payment  of  the  last  $8,000 
payable  In  notes  are  crudely  expressed,  but 


when  read  and  construed  wltiti  tbe  contract 
as  a  whole,  the  meaning  Is  clearly  as  we 
have  above  Indicated.  As  to  whether  the 
$3,300  cash  payment  was  payable  uncondi- 
tionally on  or  before  January  1,  1903,  or  as 
plaintiff  claims,  tbe  payment  of  this  sum 
was,  like  the  notes,  to  be  made  on  or  before 
that  date,  "or  aa  soon  thereafter  as  a  war- 
ranty deed  conveying  good  title  to  said  land 
Is  tendered,"  It  Is  unnecessary  to  decide. 
We  may  assume  for  the  purpose  of  this 
case  that  the  plaintiff's  constmction  of  this 
part  of  the  contract  Is  right  Adopting  that 
construction,  which  ia  most  favorable  to 
plaintiff,  we  have  substantially  the  same 
conditions  as  were  presented  In  Amett  v. 
Smith,  11  N.  D.  55,  88  N.  W.  1037,  with 
reference  to  which  the  court  said,  at  page 
62  of  11  N.  D.,  page  1040  of  88  N.  W.: 
"The  corenante  contained  In  tbe  written 
contract  were  mutual  and  dependent  Tbe 
defendant  was  obliged  to  furnish  an  ab- 
stract showing  merchantable  titie,  as  a  con- 
dition precedent  to  bis  right  to  demand  and 
receive  payment  and  tbe  notes  and  mortgage. 
The  plaintiff,  on  the  other  hand,  was  bound 
to  pay  or  tender  the  sum  named  In  tiie  con-  • 
tract  and  to  execute  tbe  notes  and  mort- 
gage therein  referred  to  as  a  condition  pre- 
requisite te  his  right  to  demand  and  receive 
tbe  tltie  and  conveyance  bargained  for." 

Under  tbe  contract  In  ttie  ease  at  bar, 
evai  If  time  were  vt  the  essence  of  the  eon- 
tract  In  that  respect  the  defendante  were 
not  required  to  convey  until  Janua^  1. 
1903.  Long  after  that  date  tbe  plaintiff 
continued  to  treat  the  contract  as  atUI  In 
force.  In  the  latter  part  of  January  the 
defendante  s^t  to  Mr.  Allen  fbr  deUvory  a 
deed  for  tbe  land  executed  by  them.  The 
deed  was  what  is  termed  a  special  warranty 
deed,  and  plaintiff  declined  to  accept  It 
because  the  warranties  were  not  general 
and  In  the  usual  form.  She  did  not  put 
bar  rejection  on  the  ground  that  It  came 
too  late,  ami  her  acta  on  this  occasion  can 
only  be  construed  as  a  demand  for  a  better 
deed.  Afterwards,  witbout  defendants'  «m' 
sent,  plaintiff  secured  possession  of  the  con- 
tract from  Mr.  Allen,  and  bad  It  recorded  in 
the  office  of  the  roister  of  deeds.  N^o- 
tiations  continued  correspondmce  be- 
tween tbe  parties  concerning  tiie  contract 
for  some  time  apparentiy.  Although  the 
letters,  or  some  of  them,  were  In  court 
they  were  not  offered  In  evidence,  and  we 
are  not  informed  of  their  contente.  There 
is  no  evidence  tiiat  tbe  plaintiff  made  an 
offer  of  perfinrmance,  or  took  any  steps  to 
rescind.  The  only  attempted  proof  of  that 
nature  conslste  of  some  loose  stetemente 
to  tbe  efteet  that  the  platotlff  informed 
Allen  that  «be  was  ready  and  willing  to  pay 
provided  good  title  waa  furnished,  and  also 
told  lilm  that  she  wanted  tbe  earnest  money 
returned  to  her,  because  the  defendante  had 
not  furnished  tbe  deed  In  time.  It  does 
not  appear,  however,  that  these  stetemente 
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were  ever  communicated  to  the  defendants. 
It  is  needless  to  say  that  such  testimony 
was  not  sufficient  to  show  a  rescission,  or' 
even  an  offer  of  performance,  wtilcb  was 
a  condition  precedent  to  the  right  to  rescind. 
Arnett  t.  Smith,  11  N.  D.  55,  88  N.  W.  1037. 
There  Is  nothing  to  indicate  that  the  plain- 
tiff could  not  have  had  possession  of  the 
land  if  she  had  so  desired  on  March  l,  1903. 
Neither  is  there  any  evidence  from  which 
we  would  be  warranted  In  holding  tbat  the 
defendants  bad  been  unreasonably  dilatory 
in  perfecting  their  title.  It  is  conceded  that 
the  title  was  perfect  when  this  action  was 
commenced,  and  that  defendants  have  ten- 
dered full  performance.  We  think  the  de- 
cision In  Arnett  t.  Smith,  11  N.  D.  55,  88 
K  W.  1037,  is  decisive  of. this  case,  and 
tbat  the  defendants  are  entitled  to  Imye 
the  contract  specifically  performed. 

One  point  more  remains  to  be  noticed. 
There  Is  no  evidence  as  to  whether  the  land 
In  question  is  occupied  or  not  There  Is  an 
allegation  In  the  counterclaim,  however,  to 
the  effect  that  after  plaintiff's  refusal  to  per- 
form the  contract  defendants  plowed  and 
seeded  to  grain  the  cultivated  parts  of  the 
land,  and  that  they  did  this  in  order  to 
prevent  a  depreciation  of  its  value,  which 
would  result  If  the  cultivated  land  was  per- 
mitted to  remain  uncultivated.  There  la  a 
prayer  for  an  accounting,  and  for  compensa- 
tion for  the  expense  so  incurred.  No  nien- 
tlon  was  made  of  this  feature  of  the  plead- 
ing in  the  court  below  so  far  as  the  record 
discloses,  and  it  has  not  been  referred  to 
by  either  counsel  in  this  court  Inasmuch, 
however,  as  the  countenslalm  discloses  tbat 
some  part  of  the  land  was  used  by  the 
vendors  after  the  time  wtien.  If  the  cpntract 
had  been  performed,  the  plaintiff  was  enti- 
tled to  possession,  we  think  we  should  take 
notice  of  the  point  The  effect  of  the  decree 
for  specific  performance  which  we  shall  or- 
der in  this  action  will  be  to  require  plain- 
tiff to  pay  interest  on  the  unpaid  part  of 
the  purchase  price  during  the  time  that  has 
elapsed  since  the  deed  was  tendered ;  and  If 
the  plaintiff  compiles  with  the  decree,  and 
pays  tiie  purchase  price,  her  title  to  the 
land  will  take  effect  as  of  the  date  of  the 
tender  of  the  deed  in  April,  1903.  It  is 
therefore  apparent  that  if  the  defendants 
have  had  the  use  of  the  land  or  part  of 
it  during  all  or  part  of  the  time  since  the 
spring  of  190S>  and  that  tact  were  not 
taken  Into  consitoation  in  ftambig  the  de- 
cree^  tibe  result  would  be  tiiat  defendantfl 
would  have  the  use  of  the  land  and  inter- 
est on  the  purcbaaa  price  also,  and  the 
plaintiff  wonld  suffw  a  corresponding  detri- 
ment The  prlndplea  whidi  govern  the  ad- 
Justmuit  of  the  ris^ts  of  the  parties  under 
tlw  drcomstancea  of  this  case^  if  the  facts 
are  as  alleged  in  the  counterclaim,  are  plain. 
If  ttie  plaintiff  complies  with  the  decree  for 
specific  performance,  her  title  then  acquired 
relates  back  to  the  time  wbea  she  ought  to 


have  performed,  namely,  when  the  deed  was 
tendered.  Consequently,  If,  during  any  part 
of  that  time,  the  defendants  have  had  the 
use  of  any  part  of  the  land,  they  must  be 
regarded  as  trustees  thereof.  It  was  not 
obligatory  upon  them  to  assume  that  obliga- 
tion. They  were  not  required  to  farm  the 
land  pending  the  action,  and  hence  can  re- 
cover no  compensation  for  any  loss  Incurred 
In  so  doing.  To  the  extent  that  they  did 
so,  they  must  be  regarded  as  voluntery 
trustees,  and,  as  such,  liable  to  the  plaintiff, 
either  for  the  value  of  such  use  and  occupa- 
tion, or  for  the  net  profits  which  they  have 
obtelned  from  the  occupation.  The  plaintiff 
has  the  right  to  elect  which  of  the  two 
measures  of  compensation  she  will  adopt 
Rev.  Codes,  S  4273 ;  Berry  v.  Evendon  (N.  D.) 
103  N.  W.  748;  Flnlayson  v.  Peterson,  11 
N.  D.  45,  89  N.  W.  855.  If  anything  is 
found  to  be  due  to  plaintiff  for  the  use  and 
occupation,  or  for  profits,  tbat  sum  should 
be  applied  lu  reduction  of  the  cash  payment 
on  the  purchase  price,  which  the  detree  re- 
quires of  the  plaintiff.  As  we  are  unable 
to  make  this  adjustment  by  reason  of  the 
absence  from  the  record  of  any  evidence 
on  the  subject  we  shall  provide  an  opportuni- 
ty to  the  plaintiff  to  have  this  matter  ad- 
Justed  by  the  district  court  before  the  de- 
cree is  entered. 

The  Judgment  appealed  from  is  reversed, 
and  the  cause  remanded  to  the  district  court, 
and  that  court  will  enter  a  J[udgment  dis- 
missing the  plaintiff's  cause  of  action  on  the 
merits,  and  decreeing  In  the  usual  form  a 
specific  performance  of  the  contract  The 
cash  payment  required  of  plaintiff  Is  $3,300, 
with  interest  at  the  rate  of  8  per  cent, 
per  annum  from  September  22,  1902,  the 
date  of  the  contract  to  the  day  the  money 
is  paid  to  the  defendants,  or  Into  court  for 
them;  but  from  this  amount  will  be  de- 
ducted such  sum,  If  an^,  which  it  may  tie 
shown  the  plaintiff  Is  «itltled  to,  reason 
of  the  use  and  occupation  of  the  premises 
by  defendante  since  April  80,  1903.  The 
notes  for  the  balance  of  the  purchase  price, 
aggregating  18,000.  are  to  be  tor  the  sever- 
al amounts,  and  secured  on  the  re^ectlva 
tracts  Bpedfled  la  the  contract  They  should 
be  dated  April  80,  1008,  be  payable  on  or 
before  January  1,  1908,  and  bear  Interest 
from  April  80^  1908.  at  the  rate  of  8  per  cent, 
per  annum.  The  plaintiff  should  be  allowed 
60  days  In  which  to  pay  the  mon^  and 
execute  and  deliver  the  notes  and  mortgages, 
after  notice  of  the  entry  of  the  decree  and 
deposit  in  court  of  the  defendants'  deed, 
offered  In  evidence  as  Exhibit  8,  and  abstract 
of  title.  The  defendants  will  recovw  the 
taxable  costs  and  disbursemente  of  both 
courts.  Instead  of  granting  an  ex  parte 
order  for  Judgment  upon  the  receipt  of  the 
remittitur  In  this  case,  the  district  court  will 
require  eight  days*  notice  to  the  plaintiff 
of  the  application,  and  if  the  i^alntlff  shall 
mate  it  appear  that  she  claims  any  dedwN 
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tion  should  be  made  fom  the  pncbase  price 
to  be  paid  In  cash  by  reason  of  the  use  of 
the  premises  by  the  defendants,  then  the  dis- 
trict court  will,  by  order,  provide  for  the 
hearing  and  determination  of  that  question, 
In  accordance  with  the  rule  above  stated, 
and  stay  proceedings  on  the  remittitur  for 
for  such  reasonable  time  as  may  be  required 
to  determine  the  question.  Each  party  to 
pfiy  their  or  her  own  coats  incurred  on  such 
hearing.   All  concur. 


BTATB  T.  OAMBRON. 

(Saprema  Court  of  South  Dakota.  Nvr.  29. 

19050 

1.  INDICTHXRTB— OBAKD  JVST. 

An  indictment  is  valid,  though  found  by  a 
fraud  Jury,  membera  of  which  were  drawn 
irregularly ;  they  having  the  regulalte  qualifica- 
tions. 

[Rd.  Note. — For  cases  In  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Xiuonnation,  f  55.] 

2.  DXSOBDESLT  HOUBC  —  NUIBAHOI  —  IhDICT- 
ICBNT. 

The  keeping  of  a  disorderly  house,  being 
an  offense  not  consisting  of  a  specific  act,  but 
in  condacting  a  public  naiaance,  an  indictment 
therefor  need  not  allege  the  particular  location 
of  the  house,  but  mra^Iy  that  it  was  in  the 
county,  Bo  aa  to  show  jurisdiction. 

[Ed.  Note. — For  cases  In  jtoint,  see  vol  17» 
Cent.  Dig.  Disorderly  House,  S  15.] 

8.  Witnesses  —  LEA.Djna  Questioks  —  Un- 

WILLIHO  WiTWBSS. 
It  is  for  the  court  to  determine,  from  the 
evidence  and  the  manner  and  conduct  of  wit- 
nesses, whether  they  are  unwilling  witnesses,  so 
as  to  allow  leading  questions  to  be  propounded 
to  them. 

4.  Gbihinai.  Law— SrAiKMSiiT  Of  Ooun  in 
Pbesenoe  op  Jubt. 

For  the  court  to  state  in  the  presence  of 
the  jury  that  witnesses  are  unwilling,  and  that 
therefor*  leading  questions  may  ho  asked  them, 
Is  not  error. 

6.  Sauk  —  Afpeai.  —  Review  —  Aixowiko 
Leadirg  Quebtions. 

Exercise  of  the  court's  discretion  in  allow- 
ing leading  questions  to  be  asked  witnesses  as 
unwilling  wfll  be  reviewed  only  for  manifest 
abase  of  such  discretion.  ^ 

[Ed.  Note.- — For  cases  in  point,  see  vol.  15> 
Cent.  Dig.  Criminal  Law,  fi  3064.] 

&  Disobderlt  House— Evidence. 

On  a  prosecution  for  keeping  a  disorderly 
house,  testimony  of  witnesses  as  to  the  manner  of 
conducting  the  business,  in  connection  with  the 
house,  who  went  there,  what  they  did  there,  the 
presence  of  other  hacks  there  at  the  same  time, 
the  visits  being  at  night,  and  the  purpose  and 
objefit  of  their  going  there,  and  the  people  taken 
there,  is  competent  and  admissible  as  showing 
the  character  of  the  house  and  the  busiuesa 
carried  on  there :  the  provisions  of  Laws  190S, 
p.  180,  c.  154,  {  3,  that  on  a  trial  for  keeping  a 
house  of  ill  fame  the  state  may,  for  the  purpose 
of  establishing  its  character,  introduce  evidence 
of  the  general  reputation  of  the  house  so  kept, 
not  being  exclusive,  but  merely  cumuladve. 

7.  Same— Evidence — Sale  or  Liquob. 

On  a  prosecution  for  keeping  a  house  of  111 
fame,  evidence  of  sales  of  liquor  on  the  premi- 
ses, and  by  whom  and  in  what  manner  made,  is 
competent,  in  view  of  the  manner  of  sale,  to 
show  the  character  of  the  house  and  defendant's 
connection  with  It. 
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8.  Cbiuinal  Law  — Witnesses  ^Naices  on 
Indictment. 

On  a  prosecution  for  a  feloiVt  the  state 
may,  in  the  discretion  of  the  court,  dependent  on 
the  intentional  withholding  from  the  defoidant 
of  their  names  and  the  state's  knowledge  there- 
of, nee  witnesses  whose  names  were  not  on  the 
indictment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  S  1428.] 

9.  Same— Evidence  or  Reputation. 

On  a  prraecntlon  for  keeping  a  disorderly 
house,  a  justice  of  the  peace  may  testify  to 
the  rrautation  of  the  house  from  discussions 
be  had  heard  between  peace  officers ;  this  not 
being  the  admission  of  proceedings  in  and  rec- 
ords of  the  justice  court. 

10.  DisoBDEBi,T  House— Etxdehck. 

It  is  not  error,  on  a  prosecution  for  keep- 
ing a  disorderly  house,  to  admit  testimony  of 
the  sheriff  as  to  finding  h«ether  ther^  defoid- 
ant  and  one  of  the  female  Inmates,  and  as  to 
the  conversations  at  the  time  between  them 
and  with  him. 

11.  Same — Conviction  or  Keepeb. 

One  may  be  convicted  of  keeping  a  dis- 
orderly house,  though  some  one  else  Is  equally 
guilty  In  maintaining  it. 

Error  to  Beadle  Oonn^  Court 

Claud  Cambioa  was  cmvlcteil  ot  keying 
a  bouse  of  111  ftune,  and  brines  error.  Af- 
firmed. 

A.  W.  Wllmarth  and  A.  W.  Bartt.  tor 
plaintiff  In  error.  Phllo  Hall,  Atty.  Gen. 
(Aubrey  Lawrence,  of  counsel),  for  ttie  State. 

CORSON,  J.  The  plaintiff  In  error  was 
Indicted,  tried,  and  convicted  ot  the  of- 
fense of  keeping  a  bouse  of  111  fame  In  the 
county  of  Beadle,  and  sentenced  to  imprison- 
ment In  the  state's  prison  for  a  term  of 
yean.  Tbe  case  la  now  before  us  on  writ  ot 
error  to  the  drcolt  court  ot  tbat  county. 
Numerous  errora  are  assigned  and  discussed 
by  counsel  for  the  plaintiff  in  error,  and  they 
will  be  taken  up  and  disposed  ot  tn  their 
order.  Prior  to  the  Marcb  term.  1905,  the 
state's  attorney  of  Beadle  coonly  and  tbe 
county  commlssloiiers  of  that  county  request- 
ed the  drcult  court  to  call  a  grand  Jury,  and 
tbe  court  thereupon  by  its  order  directed  tiie 
sheriff  to  summon  eight  good  and  lawful 
men  to  constitute  sucb  grand  jury.  On  the 
day  the  jurors  were  required  to  appear  two 
failed  to  answer,  and  th^eupon  the  court 
instructed  Ibe  sheriff  to  summon  two  ad- 
ditional jurors  as  talesmoi,  which  duty  tbe 
sheriff  performcMCl,  and  the  two  additional 
jurors  were  Impaneled  and  sworn  and  took 
part  in  tbe  deliberations  of  the  jury  wltb  the 
six  remaining  of  tbe  old  panel. 

It  Is  contended  by  tbe  plaintiff  In  .  error, 
whom  we  shall  hereafter  designate  as  de- 
fendant, tbat  tbe  court  erred  In  making  an 
order  requiring  ttie  sheriff  to  summon  the  two 
additional  jurors.  It  Is  further  contended 
that  tbe  court  was  not  authorised  to  im- 
panel a  grand  jury  as  the  reuons  requiring 
tbe  calling  of  such  a  jtiry  wore  not  fully  set 
out  in  the  request  of  tbe  state's  attwney 
made  to  the  court  These  questions  are  not 
properly  before  as,  for  tbe  reason  tbat  th^ 
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bave  not  been  made  by  statnte  gromida  up- 
on which  a  challenge  to  the  panel  may  be 
Interposed  and  It  does  not  affirmatlTel?  ap- 
pear that  the  defendant  was  In  any  manner 
prejudiced  by  the  rnllng  of  the  court  Simi- 
lar questions  have  recently  been  decided  by 
this  court  In  the  case  of  State  t.  Sbanley 
(S.  D.)  104  N.  W.  523,  and  State  t.  Lamphere 
(S.  D.)  104  N.  W.  1038,  and  the  questions 
were  so  fully  discussed  In  these  eases  that 
we  deem  a  further  discussion  of  them  un- 
necessary. The  true  rule  seems  to  be  that 
on  Indictment  found  by  a  grand  Jury,  one  or 
more  of  whose  members  were  Irregularly 
drawn,  but  who  possessed  the  requisite  quali- 
fications. Is  valid,  and  the  proceedings  by 
which  a  Juror  gets  on  the  panel  does  not 
affect  the  validity  of  the  action.  Common- 
wealth T.  Brown,  147  Mass.  585.  18  N.  E. 
587,  1  L.  E.  A.  620,  9  Am.  St  Rep.  739; 
Carpenter  v.  People,  64  N.  Y.  483 ;  Ferris  t. 
People,  85  N.  T.  125 ;  Wilhelm  t.  People,  72 
in.  468;  Rolland  v.  Commonwealth,  82  Pa. 
306.  22  Am.  Rep.  768;  People  t.  Ah  Chung, 
54  Cal.  398;  Coi  V.  People,  80  N.  T.  500; 
State  V.  Copp,  34  Kan.  622.  9  Pac.  233 ;  Com- 
monwealth T.  Walsh.  124  Mass.  32;  People 
V.  Hooghkerk,  96  N.  T.  149;  Commonwealth 
V.  Moran,  130  Mass.  281;  In  re  Wilson,  140 
17.  S.  585,  11  Sup.  Ct  870,  35  L.  Ed.  513; 
People  T.  Lauder,  82  Hlcfa.  109,  46  N.  W. 
956. 

A  demurrer  was  Interposed  to  the  Indict- 
ment upon  the  ground  that  the  facts  stated 
therein  did  not  constitute  a  public  offense, 
which  was  overruled.  The  offer  of  evidence 
at  the  trial  was  also  objected  to  on  the  same 
ground,  which  was  overruled  by  the  court 
The  objection  to  the  Indictment  made  seems 
to  be'that  it  does  not  allege  the  specific  lot 
or  block  or  place  where  the  house  of  111 
fame  was  conducted,  and  for  that  reason  the 
defendant  contends  that  the  Indictment  was 
uncertain  and  Indefinite.  It  is  true  the  In- 
dictment in  this  case  designates  no  lot  or 
block  upon  which  the  house  was  situated,  but 
states  generally,  as  In  ordinary  criminal 
cases,  that  it  was  within  the  county  of 
Beadle.  We  are  of  the  opinion  that  the  de- 
murrer to  the  indictment  and  objection  to  the 
evidence  offered  at  the  trial  were  properly 
overruled,  as  the  law  does  not  require  in  this 
class  of  c&aes  that  the  particular  lot  or  block 
or  locality  of  the  house  should  be  designated. 
It  is  sufficient  that  It  be  alleged  that  the 
offense  was  committed  within  the  county, 
and  that  the  evidence  showed  such  to  be  the 
fact  Counsel  for  defendant  In  support  of 
his  contention,  cites  the  case  of  State  v. 
Burchard,  4  S.  D.  548,  57  N.  W.  491.  but  that 
case,  in  our  view,  is  not  authority  in  the 
case  at  bar.  This  court  held  lu  that  case 
that  In  an  indictment  or  information  for  the 
sale  of  intoxicating  liquors  it  was  necessary 
to  specify  or  name  the  persons  to  whom  the 
liquor  was  sold  in  order  that  the  defendant 
might  know  what  charge  he  was  called  upon 
to  meet;  but  this  is  a  case  in  which  the  of- 


fense does  not  consist  of  a  specific  act  but 
in  conducting  a  public  nuisance.  In  such  an 
offense  a  specific  place  need  not  be  alleged 
in  the  Indictment  It  is  said  in  7  Ency.  of 
Plead.  &  Prac.  p.  14:  "The  location  of  the 
house  need  not  be  alleged  further  than  to 
show  that  the  court  has  Jurisdiction."  As 
supporting  the  Indictment  given  in  the  case 
at  bar  the  following  cases  may  be  dted. 
State  V.  Stevens,  40  Me.  559 ;  Com.  v.  Shea, 
150  Mass.  314,  23  N.  B.  47 ;  People  v.  Saun- 
ders, 29  Mich.  269;  Huber  v.  State,  25  Ind. 
175;  Harlow  v.  Com.,  11  Bush,  610;  State  v, 
Crogan,  8  Iowa,  523;  State  v.  Prescott  33 
N.  H.  212;  Qreensburg  v.  Corwln,  58  Ind. 
518;  Com.  v.  Welch.  1  Allen,  1;  State  v, 
Staker,  3  Ind.  570;  State  v.  Hendricks,  15 
Mont.  194.  9  Pac.  93.  48  Am.  St  Rc^.  666; 
Handy  t.  State,  68  Miss.  207,  56  Am.  Rep. 
803. 

It  is  further  contended  by  the  def^dant 
that  the  court  erred  In  permitting  certain 
witnesses  to  be  asked  leading  questions,  and 
In  the  court's  stating  In  the  presence  of  the 
Jury  that  the  witnesses  were  unwilling  wit- 
nesses, and  therefore  permitted  leading  ques- 
tions to  be  asked  them.  We  are  of  the  opin- 
ion that  there  was  no  error  committed  by  the 
court  In  this  ruling.  It  Is  clear  from  the 
evidence  that  the  witnesses  Interrogated  were 
unwilling  witnesses  and  unfriendly  to  the 
prosecution,  and  in  such  case  the  court  Is 
authorized  to  permit  leading  questions  to  be 
asked  the  wltoesses,  and  the  contention  that 
It  was  a  matter  for  the  Jury  to  determine 
whether  or  not  the  witnesses  were  unwilling 
witnesses  and  were  such  as  might  be  asked 
leading  questions  was  a  matter  for  the  Jury, 
is  certainly  imtenable.  It  is  for  the  court 
to  determine  whether  or  not  the  manner  and 
conduct  of  the  witnesses  are  such  as  to  show 
them  unwilling  witnesses  to  whom  counsel 
can  propound  leading  questions.  This  Is  a 
well-recognlzed  exception  to  the  general  rule, 
and  the  exercise  of  the  court's  discretion  In 
permitting  such  questions  will  not  be  re- 
viewed by  this  court  unless  there  is  a  mani- 
fest abus^  of  such  discretion.  Mr.  Jones. 
In  his  work  on  Evidence,  says:  "A  well- 
recognized  exception  to  the  genetui  rule 
which  is  under  discussion  permits  leading 
questions  to  a  witness  who  is  hostile  to  the 
party  calling  him,  or  who,  for  any  reason, 
may  be  deemed  an  nnwIUing  witness.  If  it 
Is  apparent  that  the  witness  Is  attempting  to 
promote  the  Interest  of  the  adverse  part^. 
or  if  the  witness  is,  in  fact  the  adverse  party, 
the  court  will  be  Justified  In  permitting  the 
direct  examination  to  take  the  character  of  a 
cross-examination.  •  •  •  This  nnwilling- 
ness,  or  other  state  of  mind  of  the  witnesa. 
Is  to  be  decided  by  the  Judge  from  his  de- 
meanor upon  the  stand,  and  from  such  facts 
in  evidence  as  may  be  shown  that  the  wit- 
ness, because  of  bis  relationship  to  the  party. 
Interest  in  the  cause  or  for  oth»  reason, 
has  some  bias  against  the  one  calling  him 
or  some  disinclination  to  teetl^."  Jones 
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on  Evidence,  |  817.  "The  subject  Is  one  of 
judicial  discretion,  and  the  allowing  or  re- 
fnslng  leading  gnestlona  is  not  generallr  a 
grotmd  for  appeal."   Id.  {  819. 

It  is  further  contended  by  the  defendant 
that  other  questions  asked  the  witnesses  as  to 
the  manner  of  conducting  the  business  In  con- 
nection with  the  house,  as  to  who  went  there, 
as  to  what  they  were  doing  there,  as  to  there 
being  other  hacks  there  at  the  same  time, 
as  to  the  visits  being  In  the  nighttime,  and 
aa  to  the  purpose  and  object  of  their  going 
there,  and  the  people  taken  there,  were  In- 
competent and  inadmissible,  but  we  are  of 
the  opinion  that  they  were  clearly  competent, 
as  tending  to  show  the  character  of  the 
house,  and  the  business  carried  on  there,  and 
that  from  such  evidence  the  jury  might  proi)- 
erly  find  that  the  bouse  was  of  the  character 
designated  In  the  indictment,  namely,  a  bouse 
of  Hi  fame.  The  object  of  the  evidence  was 
not  to  show  any  specific  ofTense  committed 
by  any  of  the  parties  going  there,  but  to  show 
the  character  and  nature  of  the  business 
carried  on  there.  The  contention  of  the  de- 
fendant that  the  character  of  the  house  could 
only  be  proven  by  reputation  as  provided  by 
chapter  154,  p.  179,  Laws  1903,  Is  clearly 
nntenable  as  the  provisions  of  that  act  were 
cumulative  merely,  and  permit  conviction 
upon  evidence  that  would  ordinarily  be  inad- 
missible In  a  criminal  case;  but  the  effect  of 
the  act  Is  not  to  preclude  proof  of  the  facts 
and  circumstances  that  may  satls^  a  jury  of 
the  existence  of  such  a  house  Independently 
of  any  proof  of  reputation.  It  will  be  noticed 
that  by  the  third  section  of  the  act  It  is  pro- 
vided: "The  state  upon  the  trial  of  any 
person  Indicted,  •  •  •  for  keeping  a 
house  of  111  fame,  may  for  the  purpose  of 
establishing  the  character  of  the  house  kept 
by  the  defendant,  introduce  evidence  of  the 
general  reputation  of  the  house  so  kept."  It 
was  competent  for  the  state,  therefore,  to 
prove  any  fact  tending  to  show  that  the  house 
was  a  bouse  of  111  fame,  or  any  circumstances 
from  which  a  Jury  might  properly  Infer  that 
the  house  was  kept  for  such  unlawful  purpose. 
The  drcumstances  surrounding  this  house 
and  the  business  conducted  therein,  brought 
out  on  the  examination  was  entirely  compet- 
ent to  prove  the  offense  allied.  Morris  v. 
State,  38  Tex.  608;  Beard  v.  State,  71  Md. 
275,  17  Atl.  1044,  4  L.  R.  A.  675,  17  Am.  St 
Bep.  536;  Territory  v.  Chartrand,  1  Dak.  379, 
46  N.  W.  583;  Commonwealth  v.  Cardoze,  119 
Mass.  210;  Sullivan  v.  State,  7S  Wis.  650, 
44  N.  W.  647;  State  v.  Williams,  30  N.  J. 
Law,  102;  Herzinger  v.  State,  70  Md.  279,  17 
Atl.  81;  O'Brien  v.  People,  28  Mich.  213; 
State  V.  Hesdrlcks,  supra;  14  Qyc.  pp.  605-507. 
It  may  be  pro[>er  to  state  In  the  case  at  bar 
that  there  was  ample  evidence  of  the  general 
reputation  of  the  house  kept  by  the  defend- 
ant to  support  the  verdict  of  the  Jury  inde- 
pendently of  the  facts  and  drcumstances 
proven  at  the  trial. 

It  Sm  further  contended      the  defendant 


that  the  court  erred  In  admitting  evidence  of 
the  sales  of  intoxicating  liquors  on  the  prem- 
ises, and  by  whom  they  were  made  and  the 
manner  in  which  the  sales  were  conducted, 
and  claims  that  the  said  testimony  was  in- 
competent and  prejudicial,  because  it  did  not 
tend  to  show  that  the  .house  was  a  house  of 
111  fame,  or  that  the  defendant  was  the 
keeper  of  or  running  such  house;  but  we  are 
of  the  opinion  that  such  evidence  was  com- 
petent, considering  the  manner  In  which  the 
sales  were  made  upon  the  premises,  as  cir- 
cumstances tending  to  show  the  character 
of  the  house  itself.  The  evidence  was  not 
offered  for  the  purpose  of  proving  that  the 
defendant  had  violated  the  license  law  of 
this  state,  but  to  show  his  connection  with 
the  house,  and  the  manner  in  which  It  was 
being  run  by  himself  and  the  landlady,  who  la 
claimed  to  be  his  wife. 

It  Is  further  contended  by  the  defendant 
that  the  court  erred  In  permitting  the  witness 
H.  A.  Van  Dalsem  to  testify  as  a  witness, 
on  the  ground  that  bis  name  does  not  appear 
on  the  Indictment,  and  the  defendant  had  no 
proper  notice  to  authorize  the  state  to  call 
him.  It  appears  affirmatively  from  the  ab- 
stract that  notice  was  given  to  defendant's 
counsel  soon  after  the  opening  of  court  on 
the  same  day  In  which  the  witness  was  called 
to  testify,  but  that  question  may  be  r^arded 
as  settled  by  the  decision  of  the  late  terri* 
torlal  Supreme  Court  In  the  case  of  Territory 
V.  Godfrey,  6  Dak.  46,  50  N.  W.  481,  and  by 
this  court  In  State  v.  Boughner,  5  S.  D.  464, 
59  N.  W.  736,  adversely  to  the  contention  of 
the  defendant  In  the  following  cases  this 
court  held  that  permitting  the  state  to  use 
on  a  prosecution  for  felony  witnesses  whose 
names  were  not  upon  the  Indictment  Is  In 
the  discretion  of  the  trial  court  and  depend* 
ent  upon  the  Intentional  withholding  from 
the  defendant  of  their  names  and  the  state's 
knowledge  thereof:  State  v.  Beddlngton,  7 
S.  D.  368,  64  M.  W.  170;  State  v,  Isaacson. 
8  S.  D.  69,  Go  y.  W.  430;  State  v.  King,  9 
S.  D.  628,  70  N.  W.  1046;  State  v.  Thornton, 
10  S.  D.  350,  73  N.  W.  196,  41  L.  R.  A.  53a 

It  Is  further  contended  that  the  questions 
asked  the  witness,  Van  Dalsem,  a  justice  of  the 
peace  relative  to  the  character  and  reputation 
of  this  house,  wherein  the  witness  had  testi- 
fied that  he  heard  its  reputation  discussed 
on  several  occasions  by  peace  ofBcers  was 
error,  on  the  ground  that  proceedings  and 
records  In  the  justice  court  were  not  ad- 
missible as  evidence  in  the  case  at  bar.  This 
contention  is  evidently  based,  however,  ujHm 
a  misapprehension  that  the  records  of  the 
court  were  offered  In  evidence  which  is  not 
supported  by  the  record  before  us,  but  the 
witness  was  simply  showing  the  reputation 
by  Indicating  the  discussion  thereof  by  the 
citizens  of  that  community.  Knowledge  of 
the  reputation  of  a  person  or  bouse  of  this 
character  is  based  upon  what  the  witness  has 
heard  said  relative  to  It  In  the  community 
in  which  the  person  resides,  or  in  which  the 
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twnM  Ib  Bltnated,  and  we  are  eatlBfled  that 
no  error  was  oonimltted  by  tbe  trial  court  in 
permlttli^  tbls  testlmonr.  We  are  of  tbe 
opinion  that  tbere  is  no  merit  In  the  conten- 
tion of  defendant  that  tiie  teatlniony  of  tbe 
sheriff  relatlTo  to  fining  the  defendant  and 
one  of  the  women  who  had  been  Uring  In  the 
house  in  question,  as  testlfled  to  by  the  wit- 
nesses, tc^ther  in  the  hotel  at  Irlqnois,  and 
detailing  the  conrersation  that  was  had  be- 
tween them,  or  with  the  witness  at  that  time, 
as  tbls  conversatiw  was  in  the  presmce  of 
both  the  defoidant  and  tbe  woman  wlm 
claimed  to  be  his  wife,  and  tiie  statment 
tbere  made  In  the  presence  of  tiie  def«idant 
was  binding  upon  him,  though  the  woman 
was  not  Jointly  indicted  with  blm. 

It  Is  further  contended  that  the  court  erred 
in  refusing  to  instruct  the  Jury  that  neither 
tbB  husband  or  wife,  as  snch,  is  responsible 
for  the  acts  of  tiie  other,  but  such  an  Instruc- 
tion was  not  required  by  the  evidence  In  the 
case,  as  It  was  not  sought  to  hold*  tbe  de- 
fendant for  the  acta  of  his  alleged  wife,  bnt 
for  his  own  acts  In  connection  with  the  keep- 
ing of  tbe  house.  Even  If  the  parties  were 
Jointly  charged  with  tbe  keeping  of  a  house 
of  this  character  or  did  keep  such  a  house 
Jointly,  either  could  be  found  guilty  of  the 
offense^  and  a  separate  verdict  could  be  ren- 
dered against  him  or  her,  and  It  is  no  defense 
to  the  defendant  that  some  one  else  may  have 
been  equally  guilty  of  maintaining  this  house. 
People  T.  Wright,  90  Mich.  862,  51  N.  W. 
B17;  Oaldwell  t.  Oom.,  7  Dana  (Ky.)  229; 
Stone  T.  State,  22  Tex.  App.  185,  2  S.  W. 
680;  Onrd  T.  Com.,  14.  B.  Mon.  (Ky.)  886; 
Ross  T.  State  (Tex.  Cr.  Aiq^)  70  B.  W.  548. 

It  is  further  contoided  by  the  defendant 
that  his  motion  made  at  the  close  of  the 
evidence  for  a  direction  of  the  verdict  In 
his  favor  should  have  been  granted  by  tbe 
court,  but  we  are  of  the  <vlnion  that  the  evi- 
dence was  amply  sufficient  to  warrant  a  con- 
viction of  the  defendant  for  the  offense  diar- 
ged,  and  that  the  court  committed  no  error 
In  refusing  to  grant  the  motion.  The  repro- 
duction of  the  evidence  In  this  opinion  would 
serve  no  useful  purpose  as  it  Is  of  that  charac- 
ter usually  admitted  on  the  trial  of  such 
an  action,  and  is  clearly  snfficieat  to  support 
the  verdict  of  the  Jury  that  the  defendant 
was  gnllty  of  the  crime  charged. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  court  below  and  order  denying 
a  new  trial  are  affirmed. 


GORDON  V.  GORDON. 

(Supreme  Court  of  South  Dakota.   Nov.  1, 

1905.) 

1.  Judgment  —  Default  —  Motion  to  Sit 
Aside — QoNaiDERATion  op  Merits. 

Where,  on  a  motion  to  set  aside  a  default 
JudgmeDt.  DO  reasooable  excuse  was  given  for 
nilare  to  answer,  and  the  affidavit  showed  wan- 
ton negligence  on  the  part  of  defendant  in 


felling  to  answer,  the  court  would  not  con- 
aider  the  merlte  of  the  case. 

[Ed.  Note.— For  cases  in  pohit,  ass  vol.  80; 
Cent  Dig.  Judgment,  {  27aj 

2.  Sake — Pabtt  Ertitud  to  Dnauur  Juns- 

HENT — Proceedings. 

Plaintiff  instituted  an  action  by  personal 
service  of  a  money  demand  summons  and  sworn 
complaint,  In  which  notice  was  given  of  the 
amount  demanded.  On  the  failure  of  defendant 
to  answer,  plaintiff  complied  with  the  statute 
providing  that,  in  an  action  on  contract  for 
money  only,  plaintiff  may  file  proof  of  personal 
service  of  summons  and  complaint,  and  that  no 
answer  has  been  received.  Held,  that  a  default 
judgment  was  properly  entered,  though  the  com- 
plaint waa  venfled  by  connseL 

[Ed.  Note.— For  cases  in  point,  see  voL  8(^ 
Cent  Dig.  Judgment,  S  168.] 

8.  Same — Pboot  or  Cause  of  Action. 

Where,  in  an  action  commenced  by  personal 
so'vice  of  a  money  demand  summons  and 
sworn  complaint,  in  which  notice  was  given 
of  the  amount  demanded  according  to  a  contract 
binding  a  husband,  defendant,  to  pay  a  specified 
Bum  to  bis  wife,  plaintiff,  on  their  final  separa- 
tion, as  her  share  of  the  husband's  property,  de- 
fendant did  not  answer,  the  contract,  on  being 
introduced  hi  evidence,  proved  the  amount  re- 
coverable for  which  JudgiaaeDt  by  default  might 
be  entered. 

[Ed.  Note.— For  cases  In  point  see  voL  30, 
Cent.  Dig.  Judgment.  {{  228-231.] 

Appeal  firom  Circuit  Court,  Stanley  County. 

Action  by  Cora  E.  Gordon  against  George 
A.  Gordon.  From  an  arda  denying  a  motion 
to  vacate  a  default  judgment,  defendant  ap- 
peals. Affirmed. 

M.  O.  Sluon  and  John  A.  Holmes,  for 
appellant   J.  H.  Johnson,  for  respondent 

FULLBR,  P.  J.  On  the  23d  day  of  Feb- 
ruary, 1903,  plaintiff  and  defendant,  having 
previously  intermarried,  agreed  in  writing 
to  an  Immediate  and  final  separation,  which 
was  thereupon  consummated  and  the  terms 
of  the  contract  relating  to  property  interests 
and  separate  maintenance  are  as  follows: 
"The  said  Cora  E.  Gordon  hereby  agrees  to 
and  with  the  said  Ge<M-ge  A.  Gordon  to  take 
as  her  share  of  all  property  now  owned  by 
said  George  A.  Gordon  or  that  may  here- 
after be  owned  by  him  the  sum  of  seven 
hundred  dollars,  to  be  paid  as  follows,  to 
wit:  Two  hundred  dollars  In  band  paid  at 
and  before  tbe  delivery  of  these  presents 
and  twenty  five  dollars  on  the  23d  day  of 
March,  1903,  and  twenty  five  dollars  on  the 
23d  of  each'  and  every  month  thereafter 
until  the  balance  of  said  seven  hundred 
dollars  shall  have  been  paid.  Witness  our 
hands  this  23d  day  of  February,  1903,  at 
Ft  Pierre,  South  Dakota.  George  A.  Gordon. 
Cora  E.  Gordon."  Defendant  having  default- 
ed In  alt  payments  due  subsequently  to  May 
23,  1903,  philntiff  instituted  this  action  on 
the  27th  day  of  July,  1904,  the  personal 
service  of  the  usual  mcmey  demand  summons 
and  sworn  cmnplalnt.  In  which  notice  was 
given  of  tiie  exact  amount  demanded  and 
payable  according  to  tbe  terms  of  the  con- 
tract, and.  In  strict  conformity  with  statn- 
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tory  practice,  Jadgment  In  default  of  an 
answer  was  entered  for  each  amount  on  the 
29th  day  of  August  following. 

Tbe  proposed  answer  submitted  to  the 
court,  with  a  motion  to  aet  atlde  this  Judg- 
ment thus  r^larly  entered  by  default,  con- 
sists mainly  of  conclusions  of  law  and  the 
all^atlon  that  the  foregoing  contract  was 
without  any  consideration,  bnt  In  view  of 
the  fact  that  ;io  reasonable  excuse  was  given 
for  the  failure  to  answer,  and  the  purported 
affidavit  of  merit  shows  wanton  negligence 
on  the  part  of  the  defendant  In  that  par- 
ticular, tbe  merits  of  the  case  require  no 
further  considerati(»L  Tbe  statutory  method 
of  obtaining  Judgment  where  tbe  defendant 
has  failed  to  answer  a  sworn  complaint  In 
an  action  of  this  character  and  under  the 
circumstances  disclosed  by  the  record  before 
us  is  as  follows;  "In  an  action  arising  on 
contract  for  tbe  recovery  of  money  only, 
the  plaintiff  may  file  with  the  clerk  proof 
of  personal  service  of  the  summons  and  com- 
plaint, on  one  or  more  of  the  defendants, 
*  *  *  and  that  no  answer  has  been  re- 
ceived. The  court  shall  thereupon  enter 
judgment  for  the  amount  mentioned  In  tbe 
summons,  against  tbe  defendant  *  *  *" 
With  this  practice  plaintiff  strictly  compiled, 
and  there  Is  no  merit  in  the  contention  that 
the  complaint  was  insnfflclent  to  justify  tbe 
entry  of  the  judgmoit  on  account  of  the  fact 
that  it  was  not  verified  by  her,  but  by*  her 
attorney  in  tbe  manner  provided  by  law. 
Tbe  contract,  the  execution  of  which  de- 
fendant both  admits  and  denl»,  was  for 
tbe  recovery  of  mon^  only,  and  being  in- 
troduced in  erldence  was  sufficient  proof  of 
tbe  amount  recoverable  and  for  which  Jndg- 
meut  was  entered. 

Finding  no  errw  in  tbe  record,  tbe  Judg- 
ment aivealed  trom  and  the  order  over* 
rnllng  the  motion  to  vacate  tbe  same  are 
affirmed. 


injRPHT  V.  PLANKINTON  BANK  et  aL 
(SnpTMoe  Court  of  South  Dakota.  Nov.  1. 

Appeal  —  Rkuaiid  —  Fuadihob— Anbwbb  — 
auhdiiknt. 

In  an  action  to  quiet  title.  Instituted  In 
1886,  defendant  claimed  fee-simple  ownerahip 
nnder  a  quitclaim  deed,  dated  May  24,  1893, 
wliich  he  ought  to  have  known  was  intended  to 
operate  as  a  mortgage.  In  March,  1002,  a  judg- 
ment for  defenduit  was  reversed,  and  a  new 
trial  ordered,  because  of  the  court's  failure  to 
find  whether  the  instrument  was  fraudulent  as 
against  creditors.  Held,  tiiat  defendant  was  not 
entitled  to  amend  his  answer,  under  an  order 
obtained  In  February^*  1908,  so  as  to  pray  for 
the  foreclosure  ot  the  quitclaim  deed  as  a  mort- 
gage. 

rSd.  Note. — ^For  eases  in  point,  see  vol.  8, 
Cent  IMg.  Appeal  and  Brror,  ||  4077-4683.] 

On  r^earlng.  Former  opinion  modified, 
end  order  below  modified. 
Por  former  opinion,  see  100  N.  W.  614. 

Grigsbr  &  Grigsby  and  Davis,  Ly<ni  A 
Qatea  (Alkow  ft  Judge,  of  counsel),  for  ap- 


pellant Rogde  &  Winans,  (James  F.  Trott- 
man  and  James  G.  Flanders,  of  coansel),  for 

respondents. 

FULLER,  P.  J.  This  appeal  now  before 
us  on  rehearing  Is  from  an  order  granting 
defradants  leave  to  serve  and  file  an  amend- 
ed answer  and  counterclaim  to  the  complaint 
in  an  action  Instituted  in  January,  1898,  to 
quiet  title  to  1,200  acres  of  land  in  Minnehaha 
county.  As  all  the  facts  and  circumstances  per- 
taining to  this  and  a  numb«  of  similar  cases 
submitted  herewith  on  appeal  and  arising 
from  the  same  transactions  are  fully  stated 
In  Murphy  v.  Planklnton  Bank,  13  S.  D.  601, 
83  N.  W.  676,  and  Lyon  v.  Planklnton  Bank, 
15  S.  D.  400,  89  N.  W.  1017,  and  recapitulated 
In  our  former  decision  of  this  appeal,  reported 
In  100  N.  W.  614,  no  facts  need  now  be  stated 
other  than  such  as  are  deemed  essential  to 
the  inquiry  whether  tbe  order  granting  tbe 
amendment  is  within  judicial  discretion.  In 
their  original  answer,  and  throughout  all 
litigation  In  the  circuit  court  and  on  appeal 
previous  to  the  amendment  the  defendants 
claimed  fee-simple  ownership  nnder  a  quit- 
claim deed  from  Frederick  T.  Day  and  wife, 
bearing  date  May  24,  1893,  which  they  al- 
ways knew,  or  ought  to  have  known,  was 
given  under  suspicious  circumstances  to  se- 
cure an  existing  indebtedness  to  the  defend- 
ant bank,  and  Intended  to  oi>erate  as  a  mort- 
gage. It  was  BO  determined  from  tbe  undis- 
puted evidence  admitted  at  tbe  trial  without 
objection,  and  concurred  in  on  appeal  to 
this  court  as  early  as  March  1,  1902,  when 
a  Judgment  in  favor  of  the  defendants  was 
reversed,  and  a  new  trial  ordered,  for  the 
sole  reason  that  the  court  twlow  failed  to  find 
-whether  such  Instrument  was  made  with  an 
Intent  to  delay  or  defraud  creditors.  Lyon 
T.  Flankinton  Bank,  supra. 

Concerning  what  was  done  after  the  remit- 
titur from  this  court  was  transmitted  to  tbe 
court  below,  we  deem  it  convenient  to  quote 
from  tbe  opinion,  now  receiving  renewed  con- 
sideration, as  follows:  "In  February,  1903, 
tbe  defendants,  on  motion,  obtained  tbe  order 
appealed  from,  permitting  the  filing  and  sub- 
stitution of  the  amended  answer.  In  the  orig- 
inal answer  of  the  defendants,  they  denied  the 
plaintiff's  claim  of  title  and  ownership,  and 
alleged  that  the  Planklnton  Bank,  a  corpora- 
tion, was  the  owner  in  fee  of  tbe  property 
described  In  tbe  complaint  The  amendment 
to  the  answer,  filed  by  leave  of  the  circuit 
court  withdraws  tbe  defendants*  claim  of 
fee-simple  title,  alleges  as  a  new  defense  tliat 
the  plaintiff  obtained  tbe  title  without  con- 
sideration, and  by  virtue  of  an  assignment 
of  a  sheriff's  certificate  of  sale  upon  a  Judg- 
ment obtained  by  Melvin  Grigsby  against 
Frederick  T.  Day.  And  that  on  March  1, 
1S93,  long  prior  to  such  Judgment  and  sale 
thereunder,  said  Grigsby  bad  assigned  his 
claims  against  tbe  said  Day  to  the  defendant 
bank  as  collateral  security  to  a  promissory 
note  given  by  the  Bald  Grigsby  to  tbe  defend- 
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ant  bank  for  a  ram  npwards  of  $7,000.  And 
that  the  defendant  bank  Is  BtUI  the  owner 
and  holder  of  said  claims,  and  by  virtue  there- 
of a  holder  of  a  Hen  upon  the  property  supe- 
rior to  the  title  of  the  plalntlfr.  And  that  the 
plaintiff  holds  the  lands  In  trust  for  the  de- 
fendants; and  by  way  of  counterclaim  the 
defendants  allege  that  the  said  bank  has  a 
mortgage  lien  upon  the  premises  described  In 
the  complaint,  and  ask  that  the  said  mort- 
gage be  reformed  so  as  to  Include  the  prop- 
erty described  In  the  complaint,  and  the  same 
foreclosed." 

In  the  qnltclatm  deed  which  the  defendants 
now  ask  to  foreclose  in  this  action  as  a  mort- 
gage, the  premises  are  described  as  being 
situated  in  the  county  of  Minnehaha  and  state 
of  Minnesota,  and  to  make  such  deed  embrace 
the  South  Dakota  land  described  in  plaintiCTs 
complaint  is  the  purpose  of  the  reformation 
sought  to  be  effected  under  the  amended 
answer  and  counterclaim.  It  further  appears 
that  Frederick  T.  Day  was  the  president  of 
the  Plankinton  Bank  when  he  executed  the 
deeds  or  mortgages  to  such  bank  with  a  secret 
understanding  that  they  were  not  to  be  re- 
corded because  it  would  be  likely  to  injure 
his  credit,  and  that  he  ml^t  continue  to  sell 
and  convey  the  property  by  executing  deeds 
in  bis  own  name  just  as  be  had  done  previous 
to  that  time.  These  deeds  or  mortgages  or- 
iginally covered  over  25,000  acres  of  land 
situated  in  South  Dakota,  Nor^  Dakota. 
Minnesota,  and  Wisconsin,  some  of  which  has 
been  disposed  of  apparently  without  giving 
Day  credit  therefor ;  and  as  the  value  of  the 
same,  together  with  other  securities  belonging 
to  Day,  and  held  by  the  bank  as  additional 
collateral  to  such  Indebtedness,  is  likely  to  be 
disputed,  the  foreclc^ure  of  the  mortgage  in 
this  action  would  Impose  greater  expense,  de- 
lay, and  hardship  upon  plaintiff  than  the 
circumstances  of  the  case  justify.  The  New 
York  Supreme  Court  (Appellate  Division),  In 
denying  the  right  of  the  defendant  to  amend 
his  answer  by  setting  up  a  counterclaim  say: 
"In  making  the  motion  which  resulted  In  this 
order,  the  defendant  waited  for  practically 
two  months  after  the  decision  by  the  Court 
of  Appeals,  and  until  the  time  for  trial  was 
again  approaching.  The  proposed  answer  re- 
news two  defenses,  which  upon  the  former 
trial  were  waived  by  the  defendant — one,  that 
the  plaintiff,  by  reason  of  being  a  foreign 
corporation,  has  no  standing  to  sue  in  the 
court  of  this  state  owing  to  its  failure  to 
comply  with  the  laws  of  this  state,  and  the 
other,  a  claim  for  ezc^sive  duties  paid  by 
the  defendant;  and  the  answer  seeks  to  vary 
the  terms  of  the  contract  In  respect  to  the 
price  at  which  specific  goods  were  to  be  sold. 
Qertalnly  the  defendant  ought  not,  at  this 
time,  to  be  permitted  to  vary  the  terms  of 
his  contract,  or  Inject  into  the  case  any  new 
Issues  which  will  require  the  plaintiff  to  make 
additional  preparation  for  Its  defense.  The 
plaintiff  is  now  prepared  for  trial  upon  the 


Issues  as  they  stood  before  the  motion  was 
granted.  If  the  new  Issues  are  now  permit- 
ted to  be  brought  in,  It  may  very  well  be 
that  additional  testimony  In  England  will 
be  required  to  be  taken,  and  the  plaintiff  may 
be  delayed  In  bringing  its  action  to  trial, 
which,  after  this  long  delay.  It  Is  entitled 
to  have  promptly  disposed  of.  The  defoidant 
Taleott  Is  not  shorn  of  any  rights,  of  whicU 
he  is  possessed,  to  make  available  his  rigbts 
under  the  counterclaims."  Henry  &  Co.  v. 
Taleott,  89  App.  Dlv.  76,  86  N.  T.  Supp.  98. 
The  same  being  true  In  this  case,  It  may  be 
assumed  without  deciding  that  defendants' 
claim  of  fee^lmple  ownership  was  made  in 
good  faith,  and  that  the  right  to  foreclose 
their  mortgage  in  this  action  once  existed, 
but,  neTertheiess  such  right  ought  not  to  be 
asserted  at  this  late  date,  and,  under  the  dr- 
cnmstances,  they  can  rightfully  do  no  more 
than  assail  plaintiff's  title,  and  offer  evidence 
to  establish  the  validity  of  their  mortgage. 
The  subject  of  the  actlcm  is  the  title  to  be 
quieted,  and,  by  disregarding  such  allegationa 
of  the  amended  answer  as  pertain  to  the  fore- 
closure of  a  mortgage,  that  pleading  Is  made 
responsive  to  the  complaint,  and  within 
triable  Issues. 

Receding  therefore  from  our  former  view, 
that  the  defendants'  alleged  mortgage  may  be 
foreclosed  In  this  action  notwithstanding 
theli;  laches,  the  order  appealed  from  Is  to 
that  extent  reversed,  with  the  direction  that 
the  trial  court  eliminate  from  the  amended 
answer  and  conaterclaim  all  allegattons  es- 
sential to  a  foreclosure  of  the  mortgage. 


LTON  T.  PLANKINTON  BANK  et  al. 

(Supreme  Court  of  South  Dakota.  Nov.  1, 

1905.) 

On  rehearing.  Ffurmer  oplni<m  modified, 
and  order  below  modified. 
For  former  opinion,  see  100  N.  W.  1127. 

Grlgsby  &  Qrigsby  and  Davis,  Lyon  & 
Gates  (Aikens  &  Judge,  of  counsel),  for  ap- 
pellants. Rogde  &  Winans  (James  F.  Trott- 
mau  and  James  G.  Flanders,  of  counsel),  for 
respondents. 

FULLER,  P.  J.  Plaintiff  appeals  from 
an  order  granting  defendants  leave  to  serve 
and  file  an  amended  answer  and  counterclaim 
in  an  action  to  quiet  title  to  real  property; 
and  for  the  reasons  stated  on  rehearing  in 
Murphy  v.  Plankinton  Bank,  105  N.  W.  245, 
herewith  submitted  and  decided,  such  wder 
is  reversed  in  so  far  as  the  same  provides 
for  the  foreclosure  of  an  alleged  mwtgage 
upon  the  premises  in  controversy,  and  tbe 
case  is  remanded,  with  the  direction  that 
the  trial  court  eliminate  from  snch  amended 
pleading  all  allegations  essential  to  a  fore- 
closure of  the  mortgage. 
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GRIGSBT  T.  PLA.NKINTON  BANK  et  aL 

(Snpreme  Court  of  Sooth  Dakota.   Nor.  1, 
1805.) 

On  r^earing.  Former  opinion  modified, 
and  joMer  below  modified. 
For  former  opinion,  see  100  N.  W.  1127. 

Grlfisby  &  Grigsby  and  Darls,  Lyon  & 
Gates  (Alkens  &  Judge,  of  counsel),  for  ap- 
pellant. Bogde  ft  Wlnans  (James  F.  Trott- 
man,  of  counsel),  for  respondents. 

FUIiLER,  P.  J.  This  case  comes  to  this 
court  on  appeal  from  an  ordar  granting  de- 
fendants' motion  to  serre  and  file  an  amend- 
ed answer  and  counterclaim  In  an  action 
to  quiet  title  to  real  property.  For  ttae  rea- 
sons stated  In  Hurpby  t.  Planklnton  Bank. 
105  N.  W.  215,  iffesented  upon  the  same 
abstract  and  brleft  and  decided  herewith  on 
rehearing,  such  ordo:  is  rerened  to  the  ex- 
tent that  the  same  prorldes  for  the  fore- 
closure of  an  alleged  mortgage  on  the  lauds 
In  controTfflsy,  and  the  case  Is  remanded, 
with  the  direction  that  the  court  below 
eliminate  from  such  amended  answer  and 
counterclaim  all  allegations  essential  to  a 
foreclosure  of  the  mortgage. 


HUBLBB  T.  JOHNSON-McLAIN  CO. 
<Sapreme  Court  of  Nebraska.   Nov.  11,  1905.) 

1.  IdASTEB  AND  BOVART— iRJUKIxa  TO  SKSV* 

ANT— COHTBIBUTOBT  NEQLIQENCB. 

In  an  action  for  personal  Injaries,  where 
the  plaintiff  Is  charged  with  contribatory  negll- 
jence,  evidence  of  an  nufounded  belief  on  hia 
part  as  to  a  condition  which  caused  the  injuries 
IS  immaterial,  where  it  appears  that  he  might 
have  known,  and  that  a  due  regard  for  bis 
own  safe^  required  him  to  know  the  truth. 

2.  SAVr— BVIDEHCB. 

Bvidence  examined,  and  held,  that  a  motion 
to  direct  a  verdict  against  the  plaintifE  was 
properly  sustained, 
(Syllabus  by  the  Court.) 

Gommlsstoners'  Oplnhm.  Department  No. 
1.  Brror  to  District  Court,  Douglas  County ; 
Graves,  Judge. 

Action  by  Robert  Hubler  against  the  John- 
son-McLaln  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Af- 
firmed. 

Cooper  &  Dunn,  for  plaintiff  In  error. 
Wharton,  Baird  &  Sons  and  T.  J.  Mahoney, 
fbr  defoidant  ta  error. 

AXiBBBT,  0.  While  the  plaintiff  was  in 
the  ouploy  of  ttie  defendant  and  at  work  in 
Its  planing  mill,  his  hand  waa  lacerated  and 
maimed  by  a  saw  in  use  In  tiie  mill,  and 
this  actton  was  brought  by  him  to  recorer 
damages  therefor,  on  the  theory  that  his 
Injuries  were  the  result  of  negligence  on 
the  part  of  the  defendant.  When  the  plaln- 
tUC  rested,  the  court  directed  a  verdict 
against  falm.  Judgment  was  given  accord- 
ingly. 

The  evidence  shows  that  tlie  Injuries  were 


Infilcted  by  a  rip  saw,  which  was  a  part 
of  the  machinery  of  the  mill.  This  saw  was 
about  two  feet  in  diameter,  and  waa  placed 
at  the  center  of  a  platform  extending  north 
and  south  6  feet  and  east  and  west  3%  feet. 
The  platform  was  attached  to  a  framework 
at  ttae  ends  and  sides,  consisting  of  pieces 
about  4  Inches  wide.  About  midway  be- 
tween the  ends  and  midway  between  the 
sides  of  the  platform  there  was  a  groove 
or  opening,  extending  parallel  with  the  sides 
of  the  table,  through  which  the  saw  pro- 
jected some  Inches  above  the  platform.  Im- 
mediately under  the  framework  of  the  plat- 
form was  another  framework,  of  about  the 
same  length  and  width,  and  with  like  side 
and  end  pieces,  but  differing  from  the 
former,  in  that  a  piece  extended  north  and 
south  from  one  end  to  ttae  other,  about  mid- 
way between  the  sides.  The  shaft  on  which 
the  saw  hung  was  attached  to  this  piece. 
Ttae  platform  was  movable,  and  by  raising 
or  lowering  It  the  height  of  the  saw  about 
It  could  be  adjusted  to  the  thickness  of  the 
lumber  to  be  cut.  When  the  maximum 
height  was  desired,  the  platform  was  low- 
ered until  the  end  and  side  pieces  of  its 
framework  rested  on  the  corresponding  end 
and  side  pieces  of  the  frame  below.  At 
ttae  time  of  ttae  accident,  ttae  defendant's 
foreman,  ttae  sawyer,  who  operated  ttae  rip 
saw,  and  the  plaintiff,  who  appears  to  have 
been  employed  only  to  carry  lumber  to  and 
from  this  saw  and  the  planing  machine, 
were  at  work  about  the  rip  saw.  A  new 
saw  had  been  put  In,  and  a  piece  of  lumber 
was  placed  upon  the  platform  to  be  sawed, 
the  saw  set  In  motion  and  the  lumber  cut 
a  few  Inches,  when  it  was  discovered  that 
the  platform  should  be  lowered  to  accom- 
modate the  cutting  height  of  the  saw  to 
the  thickness  of  the  lamber.  The  lumber 
was  removed,  and,  without  stopping  the 
saw,  an  attempt  was  made  to  lower  the 
platform.  It  was  discovered  that  sawdust 
had  accumulated  on  the  framework  below, 
so  that  the  platform  could  not  be  lowered 
as  required.  The  foreman  then  ordered  the 
sawdust  removed.  It  Is  not  quite  clear  that 
this  order  was  directed  to  the  plaintiff, 
and  It  appears  from  his  testimony  that  the 
removal  of  the  sawdust  was  not  within  the 
scope  of  his  employment.  But  assuming,  as 
we  do  for  present  purposes,  that  the  order 
was  directed  to  him,  ttae  plaintiff  proceeded 
to  execute  It,  and  while  ^us  engaged  hb 
hand  came  in  contact  with  the  moving  saw, 
and  as  a  result  he  received  the  Injuries  in 
question.  The  plaintiff  had  been  employed 
abtnit  this  machine  some  five  w  six  weAs 
preceding  the  accident,  and  had  bem  em- 
ptoyed  about  the  mill  on  former  occaslone. 
In  all  about  six  months.  His  testimony 
shows  that  he  knew  the  saw  was  In  motion 
when  the  ordw  was  given,  and  that  he 
neither  heard  nor  saw  anything  to  indicate 
that  It  was  to  be  stopped,  or  had  been  stop- 
ped, up  to  the  time  of  the  accident 

Digitized  by  Google 


106  NORTHWBSTOBN  BOPOBTIIB. 


(NebL 


It  iB  InsiBted  tbat  the  facts  stated  bring 
tble  case  withlu  a  rule  stated  Id  Oblcago, 
R.  I.  &  P.  Ry.  Co.  T.  McCarty,  49  Neb.  475, 
68  N.  W.  633,  whlcb  Is  as  follows :  "When 
a  master  gives  a  servant  a  command  re- 
quiring the  doing  of  an  act  not  within  the 
usual  scope  of  the  servant's  duty,-  whlcb 
must  be  performed  at  once,  or  not  at  all, 
without  opportunity  for  deliberation,  the 
servant  Is  not  charged  with  contributory 
negligence,  even  though  there  may  have 
been  danger  apparent  to  Mm  In  the  per- 
formance of  the  act,  unless  the  danger  was 
80  patent  that  a  prudent  man  would  not 
have  obeyed."  The  two  cases  are  hardly 
parallel.  In  that  case  the  order  to  the  em- 
ploye, who  was  a  common  laborer,  was  to 
board  a  moving  train.  It  was  one  that  had 
to  be  obeyed  Instantly,  If  at  all,  and  left  no 
opportunity  for  deliberation.  It  required 
the  employs  to  perform  the  act  dangerous 
In  itself,  under  the  circumstances  shown  In 
the  case,  and  obedience  to  It  involved  grave 
risk  to  the  employg  In  spite  of  all  precau- 
tions he  could  take  for  bis  own  safety.  In 
the  case  at  bar,  the  precise  act  ordered  was 
not  of  Itself '  dangerous.  It  Involved  no  risk 
of  any  consequence  to  one  knowing  the  posi- 
tion of  the  saw  and  that  it  was  In  motion, 
and  acting  with  due  regard  for  bis  own 
safety.  The  order  was  not  like  that  In  the 
other  case,  which  had  to  be  obeyed  Instant- 
ly, If  at  all,  but  allowed  time  for  delibera- 
tion and  the  taking  of  due  precautions  by 
the  employ^  to  guard  against  Injury.  The 
plaintiff  knew  the  position  of  the  saw.  and 
that  It  was  in  motion  when  the  order  was 
given.  His  evidence  shows  no  reason  for  a 
belief  on  bis  part  that  It  had  been  stopped. 
As  a  reasonable  being  of  mature  years,  he 
most  have  known  the  danger  of  coming  In 
contact  with  It  Although  within  a  few 
inches  of  the  saw,  and  In  a  position  where, 
by  the  slightest  effort,  be  might  have  seen 
and  known  whether  the  saw  was  in  motion, 
be  did  not  look,  and  seems  to  have  taken  no 
steps  whatever  to  Inform  himself.  The  an- 
swer charges  the  plaintiff  with  contrlbutory 
nc^Ugence.  As  was  said  In  the  case  Just 
cited :  "The  test  of  contributory  negligence 
In  each  cases,  as  In  others,  is  whether  the 
servant,  in  obeying,  conducts  himself  as  a 
man  of  ordinary  prudence  would  conduct 
himself  under  the  circumstances."  Tested 
by  that  rule,  the  facts  disclosed  by  plaintiff's 
own  testimony  show,  in  our  opinion,  such  a 
degree  of  negligence  on  bis  part  as  to  pre- 
clude a  recovery,  and  that  the  court  proper- 
ly directed  a  verdict  against  him. 

Complaint  la  made  because  the  Cfiurt  ex- 
cluded testimony  offered  on  behalf  of  the 
plaintiff,  to  the  effect  that  it  was  customary 
to  stop  the  saw  while  adjnstfng  the  platform. 
It  is  not  claimed  that  the  plaintiff  was  aware 
of  any  sndi  custom.  On  tba  c<H)trai7,  his 
own  evidence  shows  that  be  did  not  remem- 
ber ever  having  seen  the  platform  adjusted, 


save  on  this  particular  oocaslon.  The  evi- 
dence was  offered  for  the  purirase  of  showing 
n^Ugence  on  the  part  of  the  defendant. 
But,  while  we  do  not  pass  upon  that  ques- 
tion, we  may  assume  for  present  purposes 
that  negligence  on  the  part  of  the  defen^nt 
is  conclusively  estabtlsbed,  and  yet  the  plain- 
tiff Is  not  entitled  to  recover  because  his 
own  negligence,  as  it  appears  to  us,  was  the 
proximate  cause  of  bis  Injury, 

Complaint  Is  also  made  because  the  court 
excluded  certain  evidence  tending  to  show 
that  the  light  in  the  room  where  the  saw 
was  operated  was  Insufficient  The  evidence 
would  not  have  saved  the  case  bad  It  been 
admitted,  because  the  only  reasonable  In- 
ference to  be  drawn  from  the  plaintiff's  tes- 
timony Is  that  be  could  have  seen  the  saw 
had  be  looked  for  it,  and  that  he  failed  to 
see  It  simply  because  be  failed  to  look.  If 
there  was  any  error  in  the  exclusion  of  tbls 
testimony,  it  was  error  without  prejudice. 

It  is  also  Insisted  that  the  court  erred  In 
refusing  to  permit  the  plaintiff  to  state  what 
bis  belief  was  at  the  time  of  the  accident,  as 
to  whether  the  saw  was  In  motion  or  not. 
His  mere  unfounded  belief  as  to  a  condition 
whlcb  caused  the  injury  is  wholly  Immaterial 
where  It  appears  that  he  might  have  known, 
and  that  a  due  regard  for  his  own  safety  re- 
quired him  to  know  the  truth.  To  act  upon 
such  a  belief  In  the  face  of  the  facto  and 
clrcumstonces  within  his  knowledge  would 
of  Itself  be  negligence. 

The  further  complaint  Is  made  that  the 
court  refused  to  permit  the  plaintiff  to  read 
certoin  portions  of  a  deposition  of  a  witness 
taken  and  filed  on  behalf  of  the  defendant. 
Without  going  Into  others  matters  urged  in 
Justification  of  the  ruling  on  this  point,  it 
will  suffice  to  say  that  the  evidence  offered 
tended  to  prove  nothing  which  we  have  not 
assumed  in  the  discussion  of  tills  case,  and 
nothing  which,  had  It  been  admitted,  could 
have  changed  the  result 

It  Is  recommended  that  the  lodgment  of 
the  district  court  be  affirmed. 

Dt'FFIH  and  JACKSON,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  Judgment  of 
the  district  court  Is  affirmed. 


AINSWORTH  V.  BODBAL  et  aL 
(Supreme  Court  of  Nebraska.  Oct  19. 1906.) 

1.  Fbaudulekt  Convbtances— Evioenci. 

Evidence  examined,  and  held  to  show  the 
conveyance  attacked  frandalent,  except  as  to 

one  mortgage. 

2.  Cbkuitobs'  Suit— Lihitatioks. 

A  party  cannot  maintain  an  action  In  the 
nature  of  a  creditors'  suit  to  reach  proper^  of 
his  debtor  fraudulently  conveyed  until  tne  claim 
has  been  reduced  to  Judgment,  and  until  judg- 
ment Is  obtained  by  the  creditor  the  statute  of 
limitations  will  not  under  ordinary  drcom- 


Digitized  by 


Neb.) 


AINBWOBTH  t.  ROUBAL. 


249 


BtancM  commencQ  to  nm  uaixurt  mch  a  nUt. 
GUIespla  t.  Cooper  (N«b.)  SOTw.  802,  w  far 
ai  It  bolds  a  contruj  doctrine,  dlwprored. 

[Bd.  Note. — ^For  cam  In  point,  see  voL  14^ 
Gent.  Dig.  Oredltors'  Snit,  SM6,  W.] 

8.  Same— PBOODimK. 

The  creditor,  if  he  chooses,  maj,  before  re- 
dncing  his  claim  to  ludgmeot,  commence  an  ac- 
tion aided  b7  attachment  and  seise  the  estate 
fraadnlently  conveyed  hy  his  debtor,  and  after 
Judgment  in  the  attachment  suit  he  may  enforoe 
his  lien  by  an  action  in  the  nature  of  a  creditors' 
bill.  This  course  may  be  parened,  whether  the 
debtor  is  a  resident  of  the  state  or  a  nonresi- 
dent. Keene  v.  Sallenbach.  18  N.  W.  75,  15 
Neb.  200;  Kennard,  Daniels  &  Co.  v.  Ilollen- 
beck.  22  N.  W.  771,  17  Neb.  362;  Klmbro  t. 
Clarlt,  22  N.  W.  788.  17  Neb.  408. 
(Syllabns  by  tiie  Gonrt) 

Oommtndonen*  Opinion.  Department  No. 
2:  Appeal  from  Diatrlct  Court.  Dodge  Coun- 
ty ;  Hollenbeek,  Judge. 

ActlMi  by  John  y.  Alnswortb,  recelrer, 
against  Joseph  Roabal  and  others.  Jndip- 
loent  for  defendants,  and  plaintiff  appeals. 
Rereised. 

P.  1.  Fobs,  R.  D.  Brown,  Coartrlgbt  &  Lid- 
ner,  Chas.  H.  Sloan,  and  J.  D.  Pope,  for  ap- 
pellant  Frank  Dolezal,  for  appellees. 

DUFFIE,  C.   The  plalnHfF  and  appellant, 
who  la  receiver  of  the  State  Bank  of  Mlllf- 
gan,  Fillmore  county.  Neb.  brought  this  ac- 
tion against  the  defendants  and  appellees  | 
to  subject  certain  lands  in  Dodge  county,  I 
Xeb..  to  the  paynaent  of  a  Jndgment  obtained  1 
by  blra  against  Joseph  Ronbal,  the  record  ' 
tftie  of  which  stands  in  tbe  natne  of  Joseph- 
ine Ronbal,  wife  of  said  Joseph.   For  a 
clear  understanding  of  the  case.  It  Is  neces- 
sary to  set  out  somewhat  In  detail  a  history 
of  the  litigation  between  the  parties. 

In  November,  1897.  the  plalntUf  recovered 
Jndgment  against  Joseph  Boubal  In  the  snm 
of  $4,700  In  tbe  district  court  of  Fillmore 
county  upon  the  bond  of  one  Flala,  on  which 
Roubal  was  surety.   NoTember24, 1897,  Joseph  i 
Ronbal  and  wife  executed  a  deed  to  James 
Vecb,  a  brother-in-law,  conveying  to  blm  the  ' 
land  in  controversy  In  this  action.    November  1 
27. 1807,  the  plaintlftfileda  transcript  of  his  | 
Judgment  obtained  in  Fillmore  county  In  the  , 
office  of  tbe  clerk  of  the  district  court  of  j 
Dodge  county.   December  9,   1897,  James  : 
Vecb  and  wife  deeded  the  property  to  Louis 
J.  Kudrna.   December  10,  1807,  the  plalntift 
caused  execution  to  be  Issued  on  his  Judg- 
ment and  delivered  to  the  sheriff  of  Dodge  | 
county,  and  on  the  following  day  tbe  sheriff  ; 
levied  on  the  real  estate  in  controversy, 
and  caused  tbe  same  to  be  advertised  tor 
sale  as  the  property  of  Joseph  Roubal,  who 
had  during  all  the  time  remained  in  posses-  { 
8lon  of  tbe  premises.  January  21,  1898,  and 
previous  to  a  sale  being  made  under  the 
necntton,  Kudrna  obtained  an  injunction 
from  the  district  court  of  Dodge  county  re- 
straining the  shwlff  from  proceeding  to  a 
sale  under  his  execution.  Tbe  plaintiff  ap- 
plied to  the  court  to  be  made  a  party  to 


this  action,  and  filed  an  answer  and  cross- 
bill in  that  case,  bringing  In  other  defend- 
ants. His  cross-petition  was  in  the  nature 
of  a  creditors'  bill,  seeking  to  subject  the 
land  to  the  payment  of  his  Judgment  April 
21,  1900,  a  decree  was  entered  In  said  action 
setting  aside  the  dlfTo-ent  transfers,  and  de- 
claring the  real  estate  to  be  the  property  of 
Joseph  Roubal,  and  ordering  It  sold,  subject 
to  hlB  homestead  Interest.  The  defendants 
In  that  action  filed  a  supersedeas  and  took 
an  appeal  to  this  court.  In  the  meantime 
the  law  action  in  which  plaintiff's  Judgment 
had  been  obtained  In  Fillmore  county  was 
appealed  to  this  court  by  the  defendant 
Roubal,  and  on  November  20,  1901.  an  opin- 
ion was  filed,  reversing  said  Judgment  and 
remanding  the  case  for  another  trial.  See 
Flala  V.  Alnsworth,  63  Neb.  1,  88  N.  W.  135. 
93  Am.  St  Rep.  420.  March  21,  1902,  a  sec- 
ond trial  of  tbe  law  action  was  had  In  Fill- 
more county,  in  which  the  plaintiff  herein  ol>- 
talned  Judgment  against  the  defendant  Jo- 
seph Roubal  for  tbe  sum  of  $7,304.45.  On 
tbe  same  day  Joseph  Roubal  and  his  wife 
executed  three  mortgages  upon  the  land  In 
controversy;  one  to  Qeorge  Bauman  for  the 
sum  of  $661,  one  to  Mary  Vech  for  tbe  sum 
of  $1,060,  and  one  to  Frank  Dolezal  for  the 
sum  of  $2,000.  March  28,  1902,  the  plaintiff 
filed  a  transcript  of  his  new  Judgment  ob- 
tained In  Fillmore  county  with  the  clerk  of 
the  district  court  of  Dodge  county.  April 
5,  1902,  Louis  J.  Kudrna  conveyed  the  land 
in  controversy  to  Josephine  Roubal,  wife  of 
Joseph  Roubal.  September  18,  1902,  the  de- 
cree In  the  Injunction  and  creditors*  bill 
case  tried  In  Dodge  county  was  reversed  by 
this  court,  and  the  case  dismissed,  for  the 
reason  that  the  Judgment  upon  which  it 
was  based  had  l>een  reversed  on  Novem- 
ber 20,  1901.  Kudrna  T.  Alnsworth,  65  Neb. 
711,  01  N.  W.  711.  The  present  action  was 
commenced  In  the  month  of  March,  1003 ;  the 
amended  petition  upon  which  the  case  was 
tried  being  filed  on  May  7,  1904.  On  the 
trial  a  decree  was  entered  dismissing  the 
plaintiff's  petition  upon  tbe  ground,  as  we 
understand,  that  bis  action  was  barred  by 
tbe  statute  of  limitations. 

We  have  carefully  examined  the  evidence 
contained  in  the  record,  and  have  arrived  at 
the  conclusion  that  there  can  be  no  doubt 
that  tbe  conveyance  made  by  Joseph  Roubal 
to  James  Vech,  and  the  several  deeds  there- 
after made,  were  for  the  purpose  of  avoiding 
the  Indebtedness  due  from  Joseph  Roubal 
the  plaintiff,  and  finally  vesting  title  to  the 
property  In  Josephine  Boubal,  his  wife.  It 
is  unnecessary  to  discoss  this  evidence  as 
even  a  casual  reading  will  satisfy  tbe  mind 
of  any  disinterested  par^  that  tbe  convey- 
ances, aside  from  Qie  mortgages  mentioned, 
which  will  be  consid^ed  later,  were  coloi^ 
able  only,  and  without  any  good  Calth  consid- 
eration paid.  This  brings  ns  to  the  consid- 
eration of  the  statute  of  limitations  relied 
<m  by  the  defendants  and  sustained  by  the 
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district  court  That  court  evidently  relied 
on  and  felt  bound  \>y  the  holding  In  Gillespie 
V.  Cooper,  36  Neb.  7T5,  65  N.  W.  302;  and. 
If  that  case  Is  to  be  followed  and  recognized 
as  the  correct  rule  to  be  applied  In  actions 
of  this  character,  then  there  is  no  question 
that  the  decree  appealed  from  will  have  to 
be  affirmed.  The  deed  from  Roubal  to  Vech 
was  made  In  1897,  while  this  action  was  not 
commenced  until  1003,  six  years  after  the 
making  and  recording  of  this  fraudulent 
deed.  The  defendants  Insist  that  the  plain- 
tiff might  have  attached  the  land  In  contro- 
rersy,  notwithstanding  the  fact  that  he  had 
reduced  his  claim  to  Judgment  prior  to  the 
fraudulent  conveyance,  and  cites  Strlckler  v. 
Hargls,  34  Neb.  471,  51  N.  W.  1039,  In  support 
of  this  contention.  If  we  concede  this  to  be  the 
rule,  then  the  holding  In  Gillespie  v.  Cooper, 
supra,  if  adhered  to,  is  fatal  to  the  plain- 
tiff's claim.  Id  .that  case  It  was  held  that 
an  action  in  the  nature  of  a  creditors'  bill 
must  be  commenced  within  four  years  from 
the  discovery  of  the  fraud.  We  quote  from 
the  opinion  at  page  790  of  36  Neb.,  page  307 
of  55  N.  W. :  "Were  the  appellees  limited  to 
a  creditors'  bill  In  order  to  obtain  relief 
from  this  fraudulent  conveyance?  We  think 
not.  Appellees  could  have  attached  the 
property  on  the  ground  that  It  was  fraudu- 
lently conveyed  to  Richards  for  the  purpose 
of  delaying  Mrs.  Cooper's  creditors.  CIt. 
Code,  9  198,  subd.  8;  Keene  v.  Sallenbach, 
15  Neb.  200.  18  N.  W.  75;  Brown  v.  Brown 
(Ky.)  11  S.  W.  4;  Rodgers  v.  Brown.  61  Mo. 
187.  For  this  court  to  hold  that  appellees' 
cause  of  action  did  not  accrue — the  fraud 
discovered — until  appellees  were  in  a  posi- 
tion to  file  a  creditors'  bill,  would  be  to 
Judicially  amend  this  statute  and  leave  It 
to  the  discretion  of  creditors  to  fix  the  time 
of  the  accrual  of  their  cause  of  action  by 
hastening  or  delaying  the  recovery  of  Judg- 
ment. A  case  might  arise  where,  by  rea- 
son of  the  debtor  being  a  nonresident,  a 
personal  Judgment  could  not  be  obtained. 
In  such  case  would  appellee  have  no  cause 
of  action  for  relief  on  the  ground  of  fraud 
until  the  debtor  becam«  a  resident  and  a 
personal  Judgment  was  entered  against  him? 
It  is  an  old  maxim  that  for  every  wrong  tbe 
lav  affords  a  remedy,  but.  If  one  effectual 
remedy  Is  afforded  1^  the  law.  the  maxim 
Is  complied  with." 

Upon  mature  consideration  we  are  un- 
able to  agree  with  the  conclusion  reached  by 
the  learned  Commissioner  from  whose  opln< 
Ion  we  have  taken  the  above  quotation,  or  tbe 
reasoning  hy  which  the  conclusion  is  arrived 
at,  and  yet  we  have  hesitated  to  interfere 
with  the  law  established  1^  that  case,'  npon 
the  principle  that  It  hi  better  that  a  rule 
once  announced  should  be  permanent  and 
certain,  rather  than  tiiat  It  should  In  all 
cases  establish  the  technically  correct  rule. 
The  principle  involved  Is,  however,  of  so 
much  importance  to  the  profession  and  to 


the  people  of  the  state,  and  the  construction 
given  the  statute  in  Gille^le  v.  Cooper  so 
radically  different  from  our  views  of  Its 
true  meaning,  that  we  think  It  better  to  get 
back  to  what  we  believe  to  be-  the  correct 
doctrine  at  the  earliest  date  possible.  It  has 
always  been  the  rule  in  this  state  that  a  suit 
of  this  nature  could  not  be  malotalned  until 
the  plaintiff  had  reduced  his  claim  to  Judg- 
ment. When  he  has  obtained  his  Judgment 
at  law,  he  can  then  appeal  to  the  equity  court 
to  assist  him  In  removing  an  obstruction  to 
the  collection  of  that  Judgment  by  clearing 
up  what  bidders  might  regard  as  a  doubt- 
ful title.  From  this  it  will  be  seen  that  the 
right  does  not  accrue  to  tbe  creditor  to  main- 
tain a  creditors'  bill  untl)  after  Judgment, 
and  our  statute  of  limitation  does  not  by 
its  terms  commence  to  run  against  any  suitor 
in  our  courts  until  his  cause  of  action  has 
accrued.  Section  5  of  our  Code  of  Civil 
Procedure  is  as  follows:  "OirH  actions  can 
only  be  commenced  within  the  time  prestvlb- 
ed  in  this  title,  after  the  cause  of  action  shall 
have  accrued." 

It  Is  true  that  an  extraordinary  remedy  is 
offered  for  the  relief  of  creditors,  where  the 
debtor  Is  seeking  to  defraud  them.  An  at- 
tachment may  be  had  in  such  a  case,  whether 
the  creditor's  claim  be  due  or  not;  but  we 
might  here  remark  that  tbe  genial  rule 
appears  to  be  that  the  extraordinary  remedy 
afforded  the  creditor  by  an  attachment  does 
nothing  more  than  give  him  a  lien  upon  the 
property  attached,  and  does  not  entitle  him  to 
a  Judgment  until  his  debt  has  matured.  In 
this  state  the  statute  provides  that  the  plain- 
tiff shall  not  have  Judgment  until  his  claim 
Is  due.  Code  Civ.  Proc.  {  242.  By  ttiis 
method  he  may  obtain  a  lien  upon  bis 
debtor's  property  giving  him  priority  over 
other  creditors  who  bad  not  been  so  vigilant: 
but  his  right  to  a  Judgment,  In  case  his  claim 
has  not  matured,  is  not  at  all  advanced 
this  proceeding.  Again.  It  Is  undisputed  law 
that  a  creditor  who  has  two  remedies  offw- 
ed  him  may  elect  which  remedy  he  will  pur- 
sue, and  it  is  no  objection  that  one  jetnedj 
is  barred  by  the  statuls,  provided  the  remedy 
which  he  elects  is  not  barred,  hamh  r. 
Clark.  &  Pick.  193.  In  Shlpp  v.  Davis,  78 
Ga.  201,  2  S.  D.  549,  it  Is  said:  "Where 
the  creditor  had  an  electlM  between  two 
rights  of  action  for  the  same  debt,  he  may, 
if  one  of  tiiem  is  barred,  maintain  a  snit 
on  the  one  not  barred." 

Let  us  see  what  would  be  the  practlcablo 
result  of  the  rule  announced  in  GUlesple  t. 
Goopa.  A.,  having  a  cause  of  action  against 
B.  upon  a  note,  might,  upon  learning  that 

B.  had  fraudulently  transferred  his  pnn^aty, 
commence  an  actUm  in  attachment,  whether 
the  note  had  matured  or  was  not  yet  due. 

C,  having  a  cause  of  action  against  B.  for 
a  tort  committed,  could  not  obtain  an  at^ 
tachment;  his  demand  not  being  liquidated. 
As  against  A.,  therefore,  the  statute  of  llmi- 
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taUon  mwld  nm  tram  the  dlscoveiy  of  tbe 
frand.  As  against  C,  tbe  cause  of  action 
would  commence  to  run  only  from  the  time 
of  reducing  hte  claim  to  ju^^ment,  or,  If 
It  sbonld  be  beld  that  it  did  cranmence  to 
ran.  we  would  bare  the  anomaly  of  the  stat- 
ute running  against  a  claim  upon  which  a 
right  of  action  had  not  anmed  to  the  plaln- 
tlff.  The  principle  f<H-  which  we  are  con- 
tending Is  well  ea^iressed  hj  tbe  Supreme 
Court  of  South  Carolina  In  Subw  t.  ObanOler, 
18  8.  G.  086,  In  the  following  language: 
"This  principle,  unless  authority  beyond 
question  tbe  oUier  way  can  be  found,  ought 
to  controS  In  a  case  Uke  this.  It  Is  claimed 
that  these  principles  cannot  apply  In  the  face 
of  a  positiTe  decision  In  this  state  that  the 
statnte  commenced  at  the  dis<»)Tery  of  the 
fraud.  This  doctrine  is  not  denied,  but 'It 
must  be  taken  In  connection  with  that  other 
principle,  also  beld  in  this  state,  that  to  give 
currency  to  a  statnte  there  must  be  a  plaln- 
tUT  who  can  sue  and  a  defendant  who  can 
be  sued.  Bugg  V.  Summer,  1  McUnl.  88S. 
The  dlscorery  of  the  fraud  by  a  party  who 
cannot  sue  on  account  of  It  amounts  to  no  dis- 
corery.  These  are  cases  where  an  action 
can  be  onnmenced  the  moment  the  fraud 
is  dlscoTered.  and  to  such  cases  this  doctrine 
Is  prt^iCTly  applicable:  but,  In  those  cases 
wta«e  this  dlscorery  gives  no  right  of  actlw 
at  the  time,  the  reasfHi  of  its  application  en- 
tirely falls.'' 

We  apprehend,  also,  that  the  reasoning 
In  Ollleqile  t.  Oooper  Is  unsound  In  its  state- 
ment that  fraud  Is  the  cause  of  action  tor 
which  an  attachment  may  be  Issued.  In  our 
view,  the  fraud  of  tbe  debtor  Is  not  the  cause 
<tf  action.  The  cause  o£  action  Is  the  debt 
due  from  tlie  defendant  to  the  plaintiff. 
That  the  defendant  has  fraudulently  con- 
veyed his  property  does  not  give  tbe  plaintiff 
a  cause  of  action  of  which  he  Is  not  already 
possessed.  It  merely  gives  him  the  right  to 
sue  on  an  unmatured  claim,  if  bis  debt  has 
not  matured,  and  to  have  tbe  assistance  of  a 
writ  of  attachment  because  of  the  defend- 
ant's fraudulent  act  The  cause  of  action  Is 
still  tbe  note  or  contract,  tbe  debt  upon 
which  the  defendant  ts  liable.  The  defend- 
aut's  fraudulent  acts  merely  give  tbe  plain- 
tiff a  remedy  for  securing  bis  demand.  As 
before  remarked,  it  Is  true  that  tbe  plaln- 
tur,  because  of  tbe  fraud  of  tbe  defendant, 
may  bave  the  assistance  of  a  writ  of  attach- 
ment to  secure  bis  claim  before  Judgment; 
but  this  right  Is  given  him  as  a  security  only, 
and  Dot  as  a  new  cause  of  action,  nor  can  it 
be  used  by  one  not  having  a  cause  of  action 
In  aid  of  which  It  may  be  invoked.  After 
Judgment  at  law  tbe  creditor  may  pursue 
the  following  remedies:  If  he  has  not  at- 
tached, he  may  file  his  creditors*  bill  against 
the  fraudulent  vendee  of  bis  debtor's  estate. 
If  he  has  attached  the  estate  fraudulently 
conveyed,  he  may,  if  be  elects  so  to  do,  sell 
the  attached  property  and.  after  sale  and 


deed  obtained,  bring  bis  action  to  quiet  title 
against  tbe  ftaudulent  grantee,  or  he  may. 
If  be  prefers,  b^ore  tbe  sale  call  upon  a 
court  of  equity  to  cancel  the  fraudulent  deed, 
remove  the  obstruction,  and  declare  the 
fraudulent  conveyance  Toid  as  to  blm.  In 
tbe  latter  case  tbe  equity  court  Is  merely 
lending  Its  assistance  to  tbe  legal  tribunal  to 
enforce  Its  Judgment  The  equitable  action 
in  such  case  .la  merely  ancillary  to  the  legal 
action,  and  In  aid  thereof.  The  fraudulent 
vendor  la  not  a  necessary  party  to  any  of 
these  equitable  proceedings,  unless  he  has 
attempted  to  reserve  some  right  or  interest 
to  himself  in  the  estate  conveyed,  hot  tbe 
fraudulent  grantee  Is  an  IndlqienMble  party, 
as  It  is  the  deed  under  which  he  claims  that 
is  attacked  for  fraud;  and  It  is  in  one  or 
the  other  of  these  actions  that  the  plalntUTs 
cause  of  action  Is  grounded  upon  the  fraud 
of  his  debtor  in  conveying  the  estate  sought 
to  be  reached,  and  of  the  vendee  In  acceptli^ 
the  conveyance^  Not  until  the  conveyance 
is  attacked  by  a  hill  In  equity  is  the  plaln- 
tUTs cause  at  action  based  upmi  fraud. 
Then  for  the  first  time  Is  fratid  his  cause  of 
action,  and  then  for  the  first  time  can  the 
statute  of  llmltaUons  of  four  years.  In  which 
ah  action  for  fraud  Is  barred,  be  pleaded 
as  a  defHiae  to  such  cause  of  action. 

Tbeee  are  other  reasons  which  appeal  to 
the  legal  mind  for  refusing  oor  assent  to  the 
doctrine  of  Olllesple  v.  Oooper.  As  before 
stated,  the  creditor  who  has  two  remedies 
may  pursue  whichever  ranedy  he  may  elect; 
and  he  is  certainly  entitled  to  pursue  the  or- 
dinary and  usual  remedy  afforded  him  by 
the  laws  of  the  state,  and  Is  not  called  upon  to 
adc^t  the  extraordinary  and  hazardous  rem- 
edy of  attacblng  bis  debtor's  property,  unless 
be  believes  it  for  his  best  interest  so  to  do  in 
order  to  gain  a  preference  over  other  cred- 
itors. So,  also,  is  he  entitled.  If  he  so  desires, 
to  pursue  a  rem^y  that  gives  him  the  right 
to  try  the  question  of  fraud  on  Issue  duly 
made  by  the  pleadings,  and  to  cross-examine 
tbe  witnesses  of  his  adversary;  In  other 
words,  to  have  tbe  benefit  of  a  formal  trial 
to  the  court  on  the  issue  made,  which  Is  de- 
nied blm  on  a  motion  to  dissolve  his  attach- 
ment. If  tbe  defendant  elects  to  pursue  that 
course.  His  failure  to  pursue  this  extra- 
ordinary remedy  will  not.  In  our  opinion, 
start  tbe  running  of  tbe  statute  of  limitations 
against  a  remedy  which  had  not  then-  ma- 
tured. The  authorities  are  practically  agreed 
that  the  statute  of  limitation  does  not  com- 
mence to  run  against  a  creditors'  bill  until 
tbe  creditor  has  reduced  bis  claim  to  judg- 
ment and  exhausted  his  legal  remedies.  Rose 
v,  Dunklee,  12  Colo,  App.  403,  56  Pae,  342; 
Mickel  V.  Walraven,  92  Iowa,  423,  60  N.  W. 
633;  Gates  v.  Andrews,  37  N.  Y,  657,  97  Am. 
Dec.  764;  Weaver  v.  Havlland,  142  N.  Y. 
534,  37  N.  B.  641,  40  Am.  St  Rep.  631;  Rey- 
nolds V.  Lansford.  16  Tex.  286;  Wilson  v. 
Buchanan,  7  Grat  334;  Bump  on  Fraudulent 
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Conveyances  (2d  Ed.)  547;  Brown  v.  Camp- 
bell, 100  Cal.  635.  35  Pac.  433,  38  Am.  St 
Rep.  314 ;  Harrell  t.  Kea,  87  8.  a  369.  16  S. 
E.  42.  Being  convinced  that  the  doctrine 
announced  In  Oilleeple  t.  Cooper,  as  follows: 
"And  the  statute  b^lns  to  run  agalnat  a 
creditor  from  the  discovery  of  the  fraudulent 
act  on  the  part  of  his  debtor,  wheUier  the 
creditor's  claim  has  been  reduced  to  Judgment 
or  not,  as  he  is  not  limited  to  a  creditors*  bill 
In  order  to  obtain  relief  on  the  ground  of 
fraud  he  may  attach  the  property  fraudu- 
lently OHiveyed" — ^was  announced  without 
suffldoit  ooDBideration.  the  same  Is  over- 
ruled. 

The  defendants  also  relied  upon  the  case  of 
State  ex  rel.  Harrison  v.  Osborne  find.  Sup.) 
42  N.  E.  921,  In  which  the  following  was 
held:  "That  Judgment  against  a  debtor  was 
not  rendered  until  after  the  expiration  of 
the  six  years  within  which  a  conveyance  by 
the  debtor  fraudulent  as  to  his  creditors 
could  be  attacked,  due  to  the  fact  that  the 
debtor  persistently  fought  the  action,  does  not 
entitle  the  creditor  to  sue  to  set  aside  such 
conveyance  after  the  expiration  of  such  time." 
We  do  not  think  that  this  headnote  fairly  re- 
flects the  reasoning  of  the  court  A  careful 
reading  of  the  opinion  discloses  that  Judgment 
was  obtained  against  the  defendant  long 
prlOT  to  the  expiration  of  the  six  years  lim- 
ited by  statute  for  commencing  an  action 
upon  the  ground  of  fraud.  The  defendant 
appealed  the  case  to  the  Supreme  Court  but 
did  not  supersede  the  Judgment,  and  the 
creditors'  suit  could  have  been  commenced 
immediately  upon  obtaining  Judgmoit,  Instead 
of  waiting  two  or  three  years,  as  was  done 
for  the  opinion  of  the  Supreme  Court  and 
during  which  time  the  statute  barred  the 
action.  Id  that  case  the  plaintiff  had  every 
opportunity  to  prosecute  his  acti<m  before  the 
statute  interveoed,  whereas.  In  the  present 
case  more  than  ordinary  diligence  has  been 
shown  by  the  plaintiff  in  pressing  his  demand 
and  seeking  the  assistance  of  the  court  to  en- 
force it  We  do  not  wish  to  be  understood 
as  holding  that  a  party  having  a  matured 
claim  may  postpone  the  running  of  the  stat- 
ute of  limitation  at  his  pleasure  by  neglecting 
to  bring  suit  within  a  reasonable  time  after 
discovering  the  fraud  of  his  debtor.  Equity 
requires  a  creditor  to  be  active  and  diligent 
In  Earl  of  Deloraine  v.  Bourn,  3  Brown,  Ch. 
640,  It  Is  said  "that  nothing  will  cause  a  court 
of  equity  to  act  but  conscience,  good  faith, 
and  diligence.  When  these  are  wanting  tbe 
court  Is  passive  and  does  nothing."  And  we 
quite  agree  with  the  Supreme  Court  of  Iowa 
expressed  In  MIckel  v.  Walraven,  supra,  that 
"when,  by  reason  of  the  laches  and  delay  of 
the  complainant  It  has  become  doubtful 
whether  the  other  parties  can  produce  the 
evidence  which  Is  necessary  to  a  fair  pres- 
entation of  the  case  on  their  part,  or  when  it 
appears  that  they  have  been  misled  to  their 
disadvantage  by  said  conduct,  a  court  of 


equity  will  deem  that  the  remedy  la  barred. 
In  such  cases  the  court  acta  In  obedience  to 
the  spirit  of  the  statute  of  limitation,  and 
adopts  the  reasons  and  principles  on  which 
they  are  founded,  rather  than  their  literal 
requirements." 

Coming  now  to  the  mortgage  liens  upon 
the  land.  It  is  shown  that  the  mortgage  exe- 
cuted to  Dolezal  was  for  services  rendered 
in  the  various  suits  growing  out  of  this  trans- 
action and  expenses  Incurred  therein.  We 
Incline  to  the  bell^  that  the  amount  of  his 
mortgage  la  not  excessive  for  the  s^vlces 
performed,  and  that  he  is  entitled  to  a  first 
Hen  upon  the  property.  The  erldoice  re- 
lating to  the  consideration  for  the  mortgage* 
of  Mrs.  Vech  and  George  Bauman  Is  very  un- 
satisfactory. Mrs.  Vech,  who  is  a  slster-li^ 
law  of  Joseph  Ronbal,  was  for  a  long  time  • 
member  of  his  family.  It  la  claimed  Uiat  sbe 
loaned  him  fSOO  some  20  y«irs  or  more  pre- 
vious to  tbe  making  <a  this  mta1^[BgB.  N» 
note  or  oUwr  evldoice  of  Indebtedneas  waa 
given  at  the  time,  nor  IntarsDlng  the  loan 
and  the  making  of  tbe  mortm&  No  memo- 
randum appeara  to  have  be«i  of  tbe 
state  ot  tbe  account  betwem  them,  and, 
while  it  maj  be  true  Out  the  mon^  was 
furnished  tqr  a&a.  Vetdi,  none  of  tbm  drcmn- 
stancea  dlscloaed  tond  to  ahow  Oiat  it  was  re- 
garded as  a  loan.  Bauman  is  a  nephew  of 
Joa^b  Roubal,  and  was  about  18  years  of 
age  at  the  time  It  was  claimed  lie  famished 
mmiey  to  Mrs.  Boobal  to  purchase  certain 
propvty  offered  at  dierKTs  sala  There  i» 
no  pretmse  that  be  had  money,  except  what 
was  earned  by  working  out  on  a  farm.  No 
note  was  given  or  memorandum  made  of  tbe 
amount  claimed  to  have  been  famished  br 
blm  at  the  time.  The  circumstances  do  not 
Impress  us  with  tbe  belloT  tbat  the  consider- 
ation was  In  fact  advanced  oat  of  his  own 
means.  As  between  the  parties  these  mort- 
gages are  good,  hnt  we  think  that  th^  onght 
to  be  postponed  to  the  claims  of  the  plaintiff. 

We  recomnMtid,  therefore,  that  the  decree 
of  the  district  court  be  reversed,  and  that  a 
decree  be  entered  subjecting  tbe  land  In  dis- 
pute, after  setting  aside  the  homestead  inter- 
est of  Joseph  Roubal  and  wife,  to  tbe  pay- 
ment of  the  plaintiffs  Judgment  after  first 
satisfying  the  mortgage  of  tbe  defendant 
Dolezal,  and  that  the  case  be  remanded  to- 
the  district  court  for  that  purpose. 

ALBERT  and  JACKSON,  CO.,  concur. 

PER  OURIAM.  For  the  reasons  stated 
in  the  forgoing  opinion,  the  decree  of  the 
district  court  Is  reversed,  and  the  cause  re- 
manded to  the  district  court,  with  directions 
to  enter  a  decree  subjecting  the  land  In  dis- 
pute, after  setting  aside  the  homestead  Inter- 
est of  Joseph  Roubal  and  vrife,  to  the  payment 
of  the  plalntlfTs  Judgment,  after  first  satis- 
fying the  mortgage  of  the  defendant  DoleaaL. 
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HASH  T.  STATE. 
(Supreme  Court  of  Nebraska.  Oct  5, 1900.) 

1.  iHFOBlfATION  —  SUFncnSirOT  —  OVRHSS 

Chaboed. 

A  criminal  Infonnation  must  charge  ex 
plicitlj  all  that  is  essential  to  constitute  the 
offense  soDsbt  to  be  described.  Nothing  can  be 
intetpolated  therein^  and  its  averments  will 
not  be  aided  by  intmdmoita. 

[Bd.  Note. — For  cases  In  Dolnt*  see  vol.  27, 
Gent  mg.  Indictment  and  Information,  ||  266, 
267.] 

2.  Sauk— Lanodaob  or  Statute. 

It  is  not  necessan  to  charge  the  offense  in 
the  exact  language  of  the  statute,  provided  the 
words  employed  are  equivalent  In  meaning  to 
those  contained  therein. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  EHg.  Indictment  and  iDlormatkm,  St  289- 

3.  Same— SuBFLUBAQE. 

Where  words  appear  in  aa  Information 
which  might  be  stricken  out,  leaving  an  offense 
snflSciently  chained,  and  such  words  do  not 
tend  to  negative  any  of  the  essential  averments 
therein,  they  may  be  treated  as  anrplusage,  and 
be  entirely  rejected. 

[Ed.  Note. — For  cases  In  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  {  812.] 

4.  HOHIOIOB— AB8Am.T  WITH  INTENT  TO  UUS- 
DBB — iHFORlfATION-— SUFTICIENCT. 

By  the  application  of  the  foregoing  prin- 
ciples, the  information  herein  is  found  to  be 
■ufGcient  to  charge  the  crime  of  assault  with 
Intent  to  commit  a  murder. 
(Syllabus  by  the  Coart) 

Error  to  District  Ckturt,  Lancaster  Count? ; 
Holmes,  Judge. 

William  Hase  was  convicted  of  assault 
with  intent  to  commit  murder,  and  brings  er- 
ror. Affirmed. 

F.  B.  Bl8lit«'  and  L.  C.  Burr,  t<a  plaintiff 
In  error.  Norrls  Brown.  Atty.  Oen.,  W.  T. 
Tbompson,  D^uty  Atty.  Gen.,  J.  L.  Caldwell, 
F.  U.  Tyrrell,  and  a  B.  Matson,  for  the  Stats. 

BARNES,  S.  The  plaintiff  In  error,  Wil- 
liam Hase,  was  convicted  in  the  district  court 
of  Lancaster  county  of  the  crime  of  assault 
with  Intent  to  commit  inorder.  He  was  sen- 
tenced to  the  penitentiary  for  the  term  ot 
three  years,  and  now  prosecutes  error. 

The  only  question  presented  for  our  con- 
sideration Is  whetiier  the  information  on 
which  he  was  tried  was  sufficient  to  chai^ 
the  crime  of  which  he  was  convicted.  The 
charging  part  of  the  information  reads  as 
follows:  "•  *  *  That  William  Hase,  late 
of  the  county  aforesaid,  on  the  2d  day  of 
October,  A.  D.  1904,  in  the  county  of  Iiancaa- 
ter  and  stete  of  Nebraska  aforesaid  then  and 
there  being,  did  unlawfully  and  feloniously 
In  and  upon  one  Frank  Williams  then  and 
there  unlawfully,  feloniously,  purposely,  and 
of  deliberate  and  pr^editated  malice  an  as- 
sault with  a  dangerous  and  deadly  weapon, 
to  wit  a  knife  held  in  the  band  of  him,  the 
said  William  Hase,  then  and  there,  with  the 
Intent  of  him,  the  said  William  Hase,  thai 
and  there  and  thereby  the  said  Frank  Wil- 
Uama  nnlawfnlly,  feloniously,  purposely,  and 


malldonsly  to  hill  and  murder.  •  • 
It  is  contended  that  there  Is  no  averment 
contained  tai  the  Informatloi  describing  the 
<rffense;  that  Just  after  the  word  "malice," 
and  before  the  words  "an  asssult,"  the  char- 
ging va-b  "make."  or  **dld  make,"  Is  omitted, 
and  It  Is  insisted  that  this  rendm  the  in- 
formation defective  In  substance  and  insuffi- 
cient to  charge  any  offoise  whatever.  To 
support  this  contention,  counsel  dte  Smith  v. 
State,  21  Neb.  602,  82  N.  W.  OM,  and  Bchaff» 
V.  State,  22  Neb.  QB7, 86  N.  W.  884, 8  Am.  St 
Rep.  274.  t<^!ether  with  a  number  of  authorities 
from  other  states.  It  is  claimed  that  Smith  v. 
State  and  Schafler  t.  State  oovn-  the  exact 
question  involved  In  this  Inqulir  and  siqtport 
the  contention  of  the  accused.  From  an  ezam- 
Inatltm  of  those  cases  it  appears  that  the  quee- 
tlim  here  und«  consideration  did  not  arise  in 
either  of  them.  Smith  v.  Stete  holds  that  an 
information  must  charge  ^pllcitly  all  that 
Is  essNitial  to  constitute  the  offense;  that 
it  cannot  he  aided  by  Intoidments,  but  must 
positlTely  and  explicitly  state  what  the  pris- 
oner Is  called  upon  to  answer;  while  in  Stdiaf- 
ter  T.  State  it  ma  held  that  where  the  pur^ 
pose  to  kill  Is  not  averred  way  of  de- 
scription of  the  offense,  the  omission  cannot 
be  aided  by  intendment  That  these  proposi- 
tions are  sound  there  can  he  no  doubt  but 
they  fail  to  decide  the  point  In  controversy 
here.  Counsel  has  also  directed  our  attention 
to  State  T.  Haider.  2  UcCord.  877,  13  Am. 
Dec.  788.  In  that  case  the  vord  "did"  was 
not  contained  In  the  indictment  at  all.  and 
It  was  held  that  such  omission  rendered  it 
ftitally  defective. 

By  referring  to  the  diarglng  part  of  the 
lnf<«matlon  In  this  case,  which  Is  quoted 
above,  we  find  that  the  word  "did"  ai^ears 
In  its  proper  place,  as  follows:  "Then  and 
there  being,  did  unlawfully,  felontonsly,  in 
and  npon  one  Frank  Williams,  then  and  there 
unlawfully,  feloniously,  purposely,  and  of 
deliberate  and  premeditated  malice  an  assault 
with  a  dangerous  and  deadly  weapon,  to  vlt: 
•  *  *.**  This  charge,  stripped  of  Ito  quail- 
ing words  and  reduced  to  Ite  simplest 
torm.  is  that  William  Hase  did  assault  Frank 
Williams.  It  has  been  r^>eatedly  held  1^ 
this  court  that  It  IS  not  necessary  to  use 
the  exact  language  of  the  stetute  in  describ- 
ing an  offense,  but  it  is  sufficient  to  use  words 
of  the  same  Import  and  meaning;  that  in 
chai^Dg  the  commission  of  an  offense  in  an 
Indictment  it  is  not  necessary  that  the  exact 
words  of  the  statute  be  used,  provided  the 
words  employed  are  equivalent  in  meaning  to 
those  contained  in.  the  statute.  Whitman  v. 
State.  17  Neb.  224,  22  N..W.  459;  Hodgklns 
V.  State,  86  Neb.  160,  64  N.  W.  86.  It  seems 
clear  that  the  words  "did  an  assault**  are 
equivalent  to  the  expression  that  the  accused 
made  an  assault  and  that  the  Information, 
without  the  addition  ta  elimination  of  aoy 
words  thereto  or  therefrom.  Is  technically 
sufficient  to  charge  the  crime  of  which  the 
accused  was  convicted  and  sentenced. 
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Again,  If  we  treat  the  word  "did,"  not  as  an 
independent  verb,  but  as  an  auxiliary  to  the 
rerb  "assault,"  then  tbe  Information  Is  suffi- 
cient By  treatinK  tbe  word  "an,"  Immediate- 
ly preceding  the  word  "assault,"  as  surplUB- 
age,  tbe  information  would  tben  read:  "Tbat 
William  Hase,  late  of  the  county  aforesaid, 
on  the  2d  day  of  October,  A.  D.  1904,  In  the 
county  of  Lancaster  and  state  of  Nebraska 
tben  and  there  being,  did  unlawfully  and 
feloniously  in  and  upon  one  Frank  Williams 
then  and  there  unlawfully,  feloniously,  pur- 
posely, and  of  deliberate  and  premeditated 
malice  assault  with  a  dangerous  and  deadly 
weapon,  etc."  Section  412  of  the  Criminal 
Code,  among  other  things,  provides:  "No  In- 
dictment shall  be  deemed  Invalid,  nor  shall 
the  trial.  Judgment,  or  proceedings  be  stay- 
ed, arrested,  or  In  any  manner  affected, 
*  *  •  for  any  surplusage  or  r^ugnant  al- 
l^atlon  when  there  Is  sufficient  matter  al- 
leged to  indicate  the  crime  or  person  char- 
ged." In  State  v.  Kendall,  88  Neb.  817,  67 
N.  W.  625,  construing  the  above  provision,  we 
said :  "Where  words  appear  In  an  Informa- 
tion which  might  be  stricken  out,  leaving  an 
offense  sufficiently  charged,  and  such  words 
do  not  tend  to  negative  any  of  the  essential 
averments,  the  state  should,  upon  motion,  be 
permitted  to  strike  out  such  words."  In  Hall 
V.  State,  40  Neb.  320,  58  N.  W.  029,  it  was 
said:  "The  allegations  In  an  Information 
which  are  immaterial  and  nnnecesaary  may 
be  treated  as  surplusage  and  be  entirely  re- 
jected." It  was  further  said  In  Hnrlburt  v. 
State,  52  Neb.  428.  72  N.  W.  471 :  "Averments 
in  an  information  of  matters  which  are  im- 
material and  not  necessary  Ingredients  of 
the  offense  charged  may  be  rejected  as 
Burplusage." 

Again,  by  inserting  the  word  "make"  after 
the  word  "malice,"  and  before  the  words  "an 
assault,"  we  would  eliminate  the  question  In- 
volved In  this  controversy.  The  rule,  how- 
ever, Is  well  settled  that  nothing  can  be  in- 
serted In  an  Information;  bnt  it  la  eqnaJly 
well  settled  that  any  matter  which  may  be 
treated  as  surplusage  can  be  stricken  there- 
from. So,  striking  out  the  word  "an,"  there 
remains  sufficient  to  clearly  charge  the  crime 
of  assault  with  intent  to  commit  murder. 
While  the  Information  la  carelessly  and  In- 
artlstlcally  drawn,  and  we  do  not  feel .  in- 
clined to  commend  such  criminal  pleading, 
yet  we  hardly  feel  Jnstlfled  in  holding  that  it 
is  insufficient  in  form  and  substance  to  charge 
the  accused'  with  the  offense  of  which  he  was 
convicted. 

We  have  examined  the  coses  dted  by  coun- 
sel for  the  accused,  and  find  tbat  they  do  not 
tend  to  shake  elflier  of  the  foregoing  propo- 
sitionB,  and  we  are  therefore  of  <q>lnlon  that 
the  information  is  sufficient  to  sustain  the 
conviction  and  sentence  herein ;  end  the  judg- 
ment of  tlie  district  court  !■  tba«fore  af- 
firmed. 


WECEEBLT  t.  TAYLOR  et  aL 
(Supreme  Court  of  Nebraska.  Oct  19,  1906.) 

WiTNESSSS  —  GOUPBTEUCT  —  HUSBAND  AHD 

Wax. 

In  an  action  against  a  married  woman, 
where  the  proceeding  is  adversary,  her  husband 
is  not  a  comiwtent  witness  against  her,  and  a 
judgment  against  her  in  such  proceeding,  un- 
supported by  competent  evidence,  other  than 
that  of  tbe  fansbana,  where  the  evidence  of  the 
husband  was  received  over  tbe  objertim  of  the 
wife,  will  be  reversed. 
(Syllabus  by  the  Court) 

Commtsstoners'  Opinion.  Department  No. 
2.  Appeal  from  District  Comrt,  Douglas 
County ;  Sutton,  Judge. 

Action  by  James  M.  Weckerly  against 
Cadet  Taylor  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed. 

G.  W.  .  Shiblds,  for  appellant  Taylor. 
Greene,  Breckeniidge  &  Elnsler,  for  appel- 
lant Ehnployors'  Liability  Aasnr.  Corp.  Ar- 
thur O.  Wakeley,  for  appellee. 

JACKSON,  C.  On  February  20,  1904, 
James  M.  Weckerly,  an^ellee  herein,  filed 
a  petition  in  the  district  court  of  Douglas 
county  against  Cadet  Taylor,  Emma  L.  Tay- 
lor, and  the  Emplc^ers*  Liability  Assurance 
Corporation,  appellants  herein.  Omitting 
the  formal  parts  of  the  petition.  It  was  al- 
leged In  substance  that  on  March  80,  1901, 
the  plaintiff  recovered  a  judgment  against 
the  defendant  Cadet  Taylor,  upon  which 
there  was  then  due  $1,808.79;  the  execution 
had  been  issued  and  returned  unsatisfied  as 
to  the  amount  stated;  that  the  judgment 
debtors  were  Insolvent  and  unable  to  pay 
their  debts;  that  on  tbe  15th  day  of  May, 
1903,  the  defendant  Cadet  Taylor  purchased 
and  received  from  the  defendant  the  Em- 
ployers' Llablll^  Assurance  Corporation  a 
certain  combination  policy  of  accident  in- 
surance in  the  principal  sum  of  $10,000; 
that  on  July  7,  1903,  while  the  policy  was  in 
force.  Taylor  sustained  an  accident,  and 
tiiereby  became  entitled  to  receive  from  aald 
company  a  money  Indemnity  of  $60  j>a-  week, 
weekly,  so  long  as  he  should  be  Inavacltated 
or  disabled  from  carrying  on  bla  cusbnuary 
avocation;  that  from  the  time  of  the  acci- 
dent he  had  been,  and  then  wai,  prevented 
from  transacting  his  regular  business 
reason  d  soch  accident  and  was  entitled  to 
receive  the  sum  of  $60  weekly  from  the  time  , 
of  the  accident,  and  would  be  entitled  to  ' 
receive  tbe  same  during  the  continuance  of 
his  disability;  that  Taylor  had  fnlly  com- 
piled with  and  performed  all  the  conditions, 
stipulations,  and  requirements  of  the  policy, 
but  tbat  the  Insurance  company  had  not  yet 
paid  him  any  of  the  Indemntly  and  was  then 
owing  the  same;  that  the  company  had  tbe 
said  indemnity  in  its  possession,  but  that 
Taylor.  In  order  to  hinder,  delay,  and  defraud 
his  creditors,  and  especially  tbe  xrialntiff. 
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had,  without  conslderatloD,  pretended  to  as- 
sign and  transfer  his  rights  under  the  policy 
and  the  moneys  due  him  thereunder  to  his 
wife,  Emma  L.  Taylor,  and  bad  executed 
what  purported  to  be  such  a  conveyance; 
that  said  pretended  assignment  was  Toid. 
and  that  said  money,  In  fact,  belouged  to  the 
said  Cadet  Taylor.  The  prayer  of  the  peti- 
tion was  that  the  said  assignment  might  be 
decreed  to  be  without  conald«ratlon  and  for 
the  purpose  of  hlndwln^  delaying,  and  de- 
fraadliu;  the  plalnUCf  In  the  collection  of  his 
said  Judgment;  that  It  might  be  decreed  that 
the  Uksnrance  company  held  lald  monoys  in 
troBt  for  the  said  Taylor;  and  that  such 
mon^s  should,  by  the  order  of  the  court,  be 
paid  over  and  dellTored  to  the  plalntUt,  to  be 
applied  toward  the  paym«it  of  the  Judgment. 
The  defendants  Cadet  Tayhn*  and  Bnmu  U 
Taylor  answered,  denying  such  allegations  of 
the  petition  as  were  not  specifically  admitted. 
It  was  alleged  that,  if  Oadet  Taylor  bad  any 
Interest  In  the  policy  of  insurance,  he  had  as- 
signed the  same  to  the  said  Bnmia  L.  Taylor. 
It  ms  further  alleged  that  13ie  pirficy  of  In- 
surance was  by  agreement  between  the  de- 
fendants entirely  for  the  benefit  <rf  the  de- 
fendant Emma  L.  Taylw,  and  that  she  paid 
the  premium  therefor  out  of  her  own  money, 
and  that  no  part  of  said  traiuaction  tended 
to  hinder,  detey,  or  defrand  any  creditor  of 
the  said  Cadet  Taylor,  and  that  It  ms  not 
Intended  for  any  such  purpose.  It  was  fur- 
ther alleged  that  the  said  Cadet  Taylor  had 
no  interest  In  the  proceeds  of  the  policy  or  In 
any  amount  of  money  that  Is  due  or  may  be- 
come due  upon  the  policy.  The  Employers* 
Liability  Assurance  Corporation  answered 
separately,  denying  such  allegations  An  the 
petition  as  were  not  specifically  admitted. 
By  Its  answer  it  was  admitted  that  Taylor 
was  insured  under  a  policy  of  accident  In- 
surance; that  Taylor  had  made  no  claim  un- 
der said  policy  against  the  company  In  writ- 
ing, or  otherwise,  as  required  by  the  terms 
of  the  policy;  and  that  It  had  never  been 
informed  of  tiie  extent  of  hla  claim.  If  he  had 
such  claim.  It  neltiier  admitted  nor  denied 
that  it  was  Indebted  to  Taylor,  and  submit- 
ted that  it  was  not  obliged  to  lltlfiate  the  is- 
sues of  liability,  If  any  arise,  bet'NTeen  It  and 
Taylor  In  that  suit  There  was  a  trial  to 
the  court  resulting  in  a  finding  for  the  plain- 
tiff and  against  the  Employers'  Liability 
Assurance  Corporation  for  the  sum  of  $1,- 
250.  The  defendants  have  brought  the  case 
to  this  court  for  review. 

At  the  trial  the  defendant  Cadet  Taylor 
was  called  and  sworn  as  a  witness  In  behalf 
of  the  plaintiff,  and  over  the  objection  of 
the  defendant  Emma  L.  Taylor  that  be  was 
not  a  competent  witness  as  against  her,  be- 
cause of  the  relationship  of  husband  andr 
wife,  was'permltted  to  testify  as  to  the  judg- 
ment having  been  obtained  against  blm  in 
faror  of  the  appellee;  as  to  the  character 


of  the  business  which  he  conducted;  that 
he  was  the  Cadet  Taylor  named  In  the  policy 
of  Insurance;  that  he  sustained  an  injury 
In  a  railroad  accident  and  the  particulars 
of  the  accident;  as  to  his  being  Incapacitated 
on  account  of  the  Injury  and  the  length 
of  time  during  which  he  was  so  Incapacitat- 
ed; In  fact,  to  all  of  the  facts  and  circum- 
stances shovTQ  at  the  trial  tending  to  estab- 
lish a  liability  In  bis  favor  and  against  the 
insurance  company.  And  over  the  same  ob- 
jections he.  was  permitted  to  testify  u  to 
the  circumstances  of  the  assignment  of  his 
interest  In  the  policy  to  his  wife,  and  the 
fact  tMt  no  consideratttm  was  paid  there- 
for. Without  bis  testimony,  the  record,  as 
it  stands,  would  not  susteln  the  judgment 
rendered  by  the  trial  court  The  appellee 
seeks  to  justly  the  admission  of  the  hus- 
band's testimony  on  the  assumption  that.  In 
an  action  by  the  wife  against  Hm  company 
on  the  policy,  the  testimony  solicited  would 
be  favorable  to  her  Interests,  and  that  he 
was  not,  therefore,  an  Incompetrait  witness 
in  Oils  action.  We  think,  however,  the  true 
test  is  whether  the  proceeding  in  Its  charac- 
ter is  an  adversary  one,  and,  If  the  Intereat 
of  the  party  litigant,  who  seeks  to  produce 
the  husband's  testimony,  la  antegonlstlc  to 
that  of  the  wife,  the  husband  should  be 
hdd  to  be  an  incompetent  witness  In  behalf 
of  the  antagonist.  In  this  case  the  husband 
and  wife  are  codefendants.  The  wife  sedcs 
no  affirmative  relief.  Her  position  is  purely 
defensive,  and  to  hold  that  the  husband, 
over  the  objection  of  the  wife,  should  be 
permitted  to  testify  against  her  in  such  a 
proceeding,  would  do  violence  to  both  the  letp 
ter  and  the  spirit  of  the  statute.  Having 
reached  that  conclusion.  It  follows  that  the 
judgment  cannot  be  sustelned. 

We  recommend  that  the  judgment  of  tlie 
district  court  be  reversed. 

ALBERT  and  DUFFIB,  GC.,  concur. 

PER  CURIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  the  Judgment  of 
the  district  court  is  reversed. 


QUIST  V.  AMERICAN  BONDINO  ft 
TRUST  CO.  or  BALTIMORE 
CITY  et  al. 

(Supreme  Court  of  Nebraska.   Oct  18,  1805.) 

1.  Intoxicatiko  Liquobs  —  AoTion  oh  Li- 
cense Bond— Pleading. 

A  petition  against  a  suret;  upon  a  liquor 
license  t>ond  that  does  not  allege  the  granting 
or  issaaoce  of  a  license  does  not  state  a  cause 
of  action. 

2.  Saue — Issues  roa  Jubt. 

Evidence  ezamined,  and  Aeld  suffldent  to 
require  the  submission  of  the  QueatiMi  of  con- 
spiracy to  the  jury. 
(Syllabus  by  the  Court) 
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OommlsBloiierB'  Opinion.  D^rtmmt  No. 
1.  Error  to  District  Oonrt,  DawBon  County; 
Hostetler.  Jadse, 

Action  by  NelB  T,  Qnlst  against  tbe  Ameri- 
can Bonding  ft  IVnat  Oompany  of  Baltimore 
City  and  others.  Judgment  for  defmdants, 
and  plaintiff  brings  error.  Affirmed  as  to  tbe 
trust  company,  and  reversed  as  to  the  otho* 
defendants. 

H.  D.  Rhea,  for  plaintiff  In  error.  J.  B. 
Strode  and  Warrington  &  Stewart,  for  de- 
fendants In  error. 

AMES,  0.  This  Is  an  action  to  recover 
damages  against  retail  Uqnor  dealers  and  tbe 
defendant  boodlng  company  as  their  surety. 
The  petition  alleges  that  In  May,  1902,  Hut- 
ton  and  Berger  were  applicants  to  the  board 
of  trustees  of  the  village  of  Ootbenburg  for 
a  license  to  sell  Ugnors  for  tbe  then  ensuing 
year,  and  that  their  application  was  accom- 
panied by  a  bond  in  tbe  form  prescribed  by 
tbe  statute,  which  was  executed  by  them  and 
the  siu*ety,  and  by  them  delivered  to  the 
village  authorities.  There  is  no  allegation 
that  tbe  bond  was  accepted  by  the  trustees 
or  that  a  license  was  granted  or  Issued,  al- 
though tbe  petition  contains  what  purports 
to  be  a  copy  of  tbe  Instrument  upon  which 
are  indorsements,  from  which.  If  true,  these 
facta  might  be  Inferred.  Tbe  bonding  com- 
pany filed  a  separate  answer,  admitting  the 
execution  of  the  bond  and  its  corporate  char- 
acter and  authority  to  do  business  In  the 
state,  but  denying  generally  every  other  al- 
legation In  tbe  pleading,  Including,  of  course, 
the  delivery  of  the  bond  and  the  authenticity 
of  the  Indorsements.  At  the  beginning  of  tbe 
trial  the  company  objected  separately  that 
the  petition  does  not  state  a  cause  of  action 
against  It,  and  at  the  conclusion  of  the  trial 
there  was  a  motion  for  a  peremptory  In- 
Btruction  of  a  verdict  in  favor  of  all  tbe  de- 
fendants, which  the  court  granted,  and  upon 
a  return  of  the  verdict  Judgment  was  entered 
accordingly. 

The  instrument  in  question  was  not  offered 
In  evidence  nor  was  there  any  proof  offered 
of  Its  delivery  to  or  acceptance  by  the  village 
authorities  or  of  the  granting  or  issuance  of 
a  license.  As  to  the  bonding  company,  the 
Instruction  and  subsequent  proceedings  were 
therefore  clearly  right  It  la  not  disputed 
that  the  defendanta  Button  and  Berger  were 
engaged  during  all  the  thai  ensuing  year  In 
the  buBlneaa  of  liquor  saloon  keepers  In  tbe 


village,  and  It  is  allied  In  the  petition  Out 
in  April,  19(3,  wliUe  they  were  bo  engaged, 
they  entered  Into  a  conspiracy  wltli  BVank 
Drlscol,  George  McAully,  and  George  "nrilkln- 
son  unlawfully  and  wrongfully  to  assault  and 
beat  the  plaintiff,  and  that  pursuant  to 
said  conspiracy,  and  to  tbe  aid  that  the  three 
last-named  persona  might  be  excited  to  com- 
mit the  wrong  intended,  Hntton  and  Bei^ 
sold  and  gave  tbem  intoxicating  llquora,  and 
that,  while  undo*  the  InfluoKe  of  said  liquors, 
they  did  commit  an  assault  and  battery  upon 
tbe  plaintiff,  to  recover  damages  for  which 
this  action  waa  brought  It  is  not  dlq>ated 
that  there  was  a  violent  and  unpnmAed  as- 
sault by  the  three  persons  named  upon  the 
plaintiff  and  one  George  Anderson  while  the 
two  latter  were  peacefully  walking  along  the 
highway.  Tbe  two  were  attacked  Blmulta- 
neously,  but  the  plaintiff  waa  struck  by  Drls- 
col only,  Willie  Anderson  waa  oasaultod  by 
McAully  and  Wilkinson.  Tliere  la  evidence 
that  the  two  latter  wore  seen  drinking  In  tbp 
saloon  of  and  holding  whlspovd  conversa- 
tions with  Button  and  Berger  ^rHy  before 
the  commission  of  the  wrongful  act  and  evl- 
denee  tending  to  Bhow  that  Drisrol  was  in- 
toslcated,  and  that  the  motive  and  object  of 
the  conspiracy.  If  tliere  was  one,  were  to 
compel  the  withdrawal  of  a  remonstrance 
against  the  granting  of  a  liquor  license  to 
Hntton  and  Bei^ier  for  tiw  thai  oisulng  year, 
or  to  be  revenged  for  the  making  of  such 
remonstrance.  Assamliv  that  tiiere  was  a 
consplrat^^  Driscio]  may,  If  not  a  party  to  it 
have  beoi  its  inatnimait  for  the  perpetration 
of  tbe  wrong  complained  ot  and  bis  princUwls 
liable  f6r  his  omduct  We  tblnk  these  facts 
are  such  as  require  the  question  of  conspiracy 
between  Button  and  Berger  and  the  parties 
committing  the  assault  to  be  submitted  to 
tbe  Jury,  and  that  the  verdict  and  Judgment 
In  their  h^lf  is  therefore  erroneoos. 

It  Is  recommended  that  the  Judgment  as  to 
the  Amoican  Bonding  &  Trust  Oranpany  be 
affirmed,  but  as  to  the  defoidants  Button 
and  Berger  it  be  revmed,  and  a  new  trial 
granted. 

LGTTON  and  OLDBAH.  CO.,  ooncur. 

PER  CTIBTAH.  For  the  reaBmu  stated  In 
the  foregoing  opinion.  It  is  wdered  that  tbe 
Judgment  as  to  tbe  Amo^can  Boiiding  ft 
O^ust  Company  be  affirmed,  but  a«  to  tbe, 
defendants  Button  and  Bersar  it  be  reversed,* 
and  a  new  trial  granted. 
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SHBVLIN  T.  BHEV^N. 
(Supreme  Court  of  Minnesota.  Dec  16.  1905.) 

1.  ApPKAI.— RBVIBW— FiNDINOB. 

In  a  proceeding  to  set  aside  a  contract 
made  by  a  jroonger  with  hia  eidv  brother  on 
the  ground  of  fraod  and  duress,  the  findings  of 
the  trial  court  are  entitled  to  the  recognized 
presumption  in  their  favor.  The  appellant  can 
prevail  cmly  upon  the  facta  which  are  so  found, 
or  are  flssentiaUy  uncontradicted,  or  stand  ad- 
mitted npon  the  pleadings. 

[Ed.  Note. — For  cases  in  point,  see  voL  8» 
Cent  Dig.  Appeal  and  Brror,  f  87tE2.] 

2.  CONTBACTS— GONFIDBNTIAL  RXLATIons. 

Where  confidence  is  reposed  bv  one  brother 
In'  another,  and  that  confidence  is  abused  by 
the  brother  having  it  in  his  power,  for  his  own 
advantage,  to  sacrifice  those  interests  which  he 
is  bound  to  protect,  he  will  not  be  permitted 
to  retain  any  undue  advantage  be  may  have 
gained. 

[Bd.  Not& — For  cases  in  point,  sea  toL  11, 
Ceut.  Dig.  Contracts,  f  42&] 

5.  Sauk— F1O0OIAKT  Relations— Bvidbhob. 

There  Is  no  presumption  of  fiduciary  rela- 
tions between  brothers,  especially  where  both 
of  them  are  of  mature  years  and  have  had 
experience  in  the  mattera  of  business  as  to 
wnicb  fraud  is  alleged.  The  fact  that  snch 
confidential  relation  existed  must  Iw  affirmative- 
ly established  by  prooL  The  burden  of  proof 
rests  upon  the  party  aasarting  It. 
4.  Saks. 

Upcoi  the  aubstantiaUy  admitted  facts  In 
this  case  it  Ik  held  that  the  elder  brother  sos- 
tained  a  quasi  paternal  relation  to  his  younger 
brother,  especially  in  view  of  that  younger 
brothers  extreme  weaknMs,  though  falling  short 
of  incapacit?,  arising  from  habitual  ladulgMM* 
in  intoxicatiDg  liquors. 

8.  SALKS— lonOBANCB— UlfDtnC  iNrLUXNCS. 

The  facts  in  this  case  show  that  the  young* 
er  brother  did  not  have  full  or  accurate  knowl- 
edge  of  the  value  of  the  stock  constituting  his 
whole  fortune,  wlilch  he  sold  to  bis  brother, 
and  that  the  elder  brother,  to  secure  socb  trans- 
fer, exercised  an  undue  Influence  over  the . 
younger. 

6.  Saio— BuBmcH  OF  Pboof. 

The  idatlon  existing  between  the  parties, 
the  Tounger  brother's  nnancial  situation  and 
physical  and  mental  condition  at  the  time  of 
transfer,  bis  knowledge  of  the  value  of  the 
atodk  he  transferred,  and  the  elder  brother's 
own  version  of  the  exercise  of  his  Influence, 
show  tliat  the  parties  did  not  deal  on  equal 
terms  or  at  arm's  length,  and  threw  on 
the  defendant  the  burden  of  establishing  that  no 
undue  advantage  had  been  taken  by  him. 

7.  Sahk. 

The  elder  brother  did  not  In  this  case  bear 
the  burden  of  showing  that  the  consideration 
of  the  transfer  was  adequate  and  equitable. 
The  actual  consideration  was  970,000.  The 
answer  alleged  at  one  place  that  the  stock  was 
not  worth  more  than  fl40,000  upon  a  specula- 
tive basis.  Tbe  trial  court  found  that  It  was 
worth  $93,000. 

8.  Sauk— Unduk  InrLtmNoi— RATincATion. 

Tbe  trial  court  was  not  justified  by  the 
testimony  In  finding  that  the  younger  brother, 
when  mentally  soand  and  fully  competent,  and 
with  full  and  accurate  knowledge  of  all  tbe 
facts  relative  thereto,  ratified  tlie  sale  of  wtoek 
to  tbe  elder  brother. 

9.  SAUB— BVIOKNCB. 

To  establish  a  ratification  it  must  be  shown 
that  tbe  person  ratifying  acted  with  full  knowl- 
edge of  all  material  narticalars  and  circum- 
stances. Imperfect  ana  inoomplett  Information 
Is  not  sufficient 


10.  Saub. 

Tbe  wrongdoer  cannot  make  extreme  vigi- 
lance and  promptitude  conditions  o(  tbe  affirma- 
tive disapproval  of  pecuniary  tranaactiotss  by 
the  party  wroiMced. 

11.  Eenonvii— AoqiTiBscBNci. 

Mere  submission  to  an  Injary  after  tbe  act 
inSictIng  it  is  completed  cannot  generally,  and  in 
the  absence  of  other  circumstances,  take  away  a 
right  of  action,  unless  such  acquiescence  con- 
tinues for  the  period  limited  by  the  statnte  for 
the  enforcement  of  such  right. 
IZ  Appeal— RsvBESAL. 

The  only  relief  which  this  court  can  grant 
the  younger  brother  In  this  case  is  to  reverse 
the  Judgment  appealed  fzom. 

[Ed.  Note. — For  cases  In  point,  see  voL  8, 
Gent  Dig.  Appeal  and  Brror,  ||  4ffr3-4687.1 

(Syllabus  by  the  Court) 

Appeal  fYom  District  Court,  Hennepin 
County ;  David  F.  Simpson,  Judge. 

Action  by  Edwin  G.  Shevlln  against  Thomas 
H.  Shevlln.  Judgment  for  d^^eandant,  and 
plaintiff  appeals.  Reversed. 

A.  B.  Jackson  and  Thomas  M.  Eeamey,  for 
ai^llant  Lancaster  &  McGee  and  A.  Y. 
Merrill,  tot  respondeitt 

JAGGARD.  J.  The  appellant  and  plaintiff, 
Edwin  C.  Shevlln.  brought  this  action  against 
his  brother,  the  defendant  and  respondent. 
Thomas  H.  Shevlln.  to  declare  void  and  to 
cancel  a  certain  transfer  of  stock  made  by  the 
plaintiff  to  the  defendant  and  tbe  contract  ex- 
ecuted in  connection  with  it.  In  Albany,  N. 
Y.,  defendant  was  bom  on  January  3,  1852; 
plaintiff,  on  June  8, 1867.  When  tbe  younger 
brother  was  two  or  three  years  of  a^e  he  re- 
ceived a  severe  Injury  to  his  skull,  which  to 
an  undetermined  extent  influenced  his  subse- 
quent development  and  history.  He  became, 
however,  a  hearty  boy.  On  January  1.  1880, 
defendant  w^t  into  the  employ  of  S.  E.  Hall, 
as  manager  of  his  lumber  business  at  Muske- 
gon, Mich.  Four  years  later  plaintiff  fol- 
lowed him,  and  went  to  work  for  the  same 
lumber  company.  In  1880  defendant  came  to 
Minneapolis  and  became  general  manager  of 
the  Hall  &  Ducey  Lumber  Company.  Plain- 
tiff followed  the  year  later,  and  was  employed 
by  the  same  concern.  In  1882  defendant  mar- 
ried a  daughter  of  S.  B.  Hall ;  in  189S  plalK- 
tiff  married  another  daughter  of  the  same 
person.  Plaintiff  made  his  home  with  his 
brother  until  his  marriage.  He  was  a  bright, 
active,  energetic,  and  successful  salesman. 
While  he  was  on  the  road,  he  was  somewhat 
given  to  drinking,  became  to  some  extent 
"sporty,"  and  accumulated  notbtng.  Shortly 
after  his  marriage  be  kept  house  in  Minne- 
apolis and  maintained  intimate  and  friendly 
relations  with  his  brother  and  his  brother's 
family.  His  drlnUnK  Increased.  In  1886  he 
took  the  Keeley  cure^  and  refrained  from 
drinking  for  about  a  year.  In  March,  1898, 
be  took  the  Eeeley  cure  a  second  time.  At 
the  time  of  EMwln's  marriage  Thomas  gave 
him  as  a  wedding  present  20  shares  of  stock, 
of  the  par  value  of  t^OOO,  in  the  J.  Nells 
Lumbw  Oompanjt  organized  In  February, 


Digitized  by 


Google 


S68 


105  NOBTHWESTEBN  RBPOBTEB. 


(Minn. 


1885.  In  June,  1897,  Tbomas  asned  to  sell 
Edwin,  who  was  then  In  the  onploy  of  the 
Sherlln-Gaii^enter  CompaDr,  70  shares  of 
stodc  In  the  J.  Mells  Gompany  tor  $6,000, 
which  the  conzt  found  to  be  worth  over  $18,- 
000,  book  valn^  and  to  take  his  note  for  It, 
with  hiterest  at  6  per  cent.  In  1896  the  St 
Hllalre  Lomber  0<Hnpany  was  organized  by 
experienced  lumbermen.  The  capital  Btock 
was  120,000,  divided  into  2,000  shares.  Of 
these  Thomas  Shevlin  took  700  shares;  the 
Hicksons,  800  shares ;  the  Aipins,  400  shares ; 
and  BxtTej  Q.  Clark,  100  shares.  This  com- 
pany  bought  np  some  standing  timber  and 
started  a  mill  at  St  Hllalre  Minn.  In  June, 
1898,  Thomas  Sherlfai  and  the  Hlcftsous  or- 
ganised the  Grookston  Lumber  Company, 
with  the  capital  stock  of  $100,000,  divided  bito 
1,000  shares.  Of  this  Thomas  Sfaerlin  took 
850  shares;  the  Hif&sons,  500  shares;  Bdwln 

0.  Shevlln*  100  shares ;  and  Hovey  O.  Clark, 
60  shares.  Edwin,  to  pay  for  his  stock,  gave 
his  note  to  Thomas  for  $10,000,  with  Interest 
at  7  per  cent  He  was  made  gKieral  manager 
of  the  Crookston  and  St  Hllalre  liumber 
Companies.  In  September,  1898,  Thomas  pur- 
chased half  of  the  holdings  of  tiie  Aiplns  In 
the  St  Hllalre  Company  (200  shares)  for  the 
purchase  price  of  $26,000.  The  Hicksons  pur- 
chased the  balance  of  the  Arpln  holdings  (200 
shares)  at  the  same  time  and  for  the  same 
prlcA  In  June,  1899,  Thomas  agreed  with 
Bdwln  to  give  hlih  200  shares  In  the  St 
Hilsire  Lumbw  Company  for  the  90  shares  of 
the  J.  Nells  Lnmlwr  Company  stocft  then 
held  by  him.  This  agreement  was  carried 
Into  execution  June  1%  1899.  The  value  ot 
the  sto(&  was  such  that  the  occhaiuce  wns 
foond  to  be  in  all  respects  just  fair,  and 
equitable.  As  a  result  of  fheae  transactlonB 
Thomas  and  Bdwln  Shevlln,  the  Hicksons, 
and  Clark  owned  all  the  stock  In  the  Crooks- 
ton  and  St  Hllalre  Companies  In  the  propor- 
tions aforesaid.  From  that  time  forward 
the  two  companies  were  practically  consoli- 
dated and  operated  as  one,  gennally  known 
as  the  "Crookston  Lumber  Company."  On 
Jaw  12;  1899,  the  balance  due  on  the  $10,000 

rwbidi  Bdwln  gave  for  the  purchase  of 
hiterest  in  the  Crookston  Lumber  Com- 
pany and  of  the  J.  Nells  Lumber  Company 
stock  amounted  to  $17,665.09. 

The  answer  alleges,  and  some  of  the  testi- 
mony tmds  to  show,  that  during  the  time 
Bdwln  was  general  manager,  between  Mandi 

1,  1898,  and  January  6,  1900,  he  Indulged 
In  the  excess'lve  use  of  Intoxlcetlng  liquors, 
and  was  on  frequent  occasions  wholly 
Incapacitated  to  perform  his  duties,  or 
any  of  his  duties,  as  such  general  manager, 
by  reason  of  his  Intoxicated  condition; 
that  his  habits  became  so  bad  In  this  re- 
spect that  he  was  wholly  unfit  to  conduct 
the  business  of  the  said  Crookston  Lumber 
Comjnny,  or  any  other  business ;  and  that  In 
the  month  of  December,  1880,  on  account  of 
his  drinking  habits  and  his  Inability  In  con- 
sequence thereof  to  propwly  attend  ,to  ttie 


bwdnesB  of  the  said  Grookston  Lumber  Oom- 
inmy,  this  defendant's  assodates  in  said  com- 
pany complained  repeatedly  and  properly  to 
this  defendant  end  urgently  requested  and 
Insisted  that  this  plaintiff  be  remored  as  gen- 
eral manager.  Thomas  ^oke  to  Edwin  and 
his  wife  on  this  subject;  and  warned  Hum 
both  that  Bdwln  would  not  be  permitted  to  re- 
main SB  manager  of  the  lumb«r  companies  at 
CrookAton  if  he  persisted  In  his  drlnkini^ 
Barly  in  Dec^ber,  1899^  Bdwln  had  anotha- 
drinking  spell,  and  Just  as  he  was  recovering 
fr«n  It  and  on  (ur  about  the  7th  or  8th  of 
Deconber,  1889,  Thtnuas  went  to  Crookston, 
and  told  Edwlioi,  to  the  knowledge  oC  his 
wife,  tfaflft  Bdwln  must  resign.  Both  Bdwln 
and  his  wife  toaisted  that  his  drlnUng  bad 
not  Interfered  with  his  management  of  the 
company,  and  protested  against  compulsory 
res^ation.  The  court  found  that  the  de- 
fendant was  in  all  respects  fully  justified  la 
requesting  the  redgnation  of  the  plalntlft, 
and  that  the  defoidant  acted  In  good  faith 
toward  the  plaintiff  in  so  nquesting  and 
advising  his  resignation.  On  December  U, 
1899,  Bdwln  tendered  his  resignation.  He 
remained  at  Oookston,  closing  the  business 
for  1899  and*  making  up  the  inventories. 
The  history  of  the  transactions  now  ap- 
proaches the  period  of  the  transfer  ot  the 
Bto(&  under  the  agreement  which  Is  sought  to 
be  set  aside.  While  Thomas  was  in  Gtooka- 
ton  demandti^  Bdwln's  re^i^^tlon,  Odwln's 
wife  asked  him.  In  effect,  whetber  it  would 
be  necessary  tor  Bdwln  to  transfer  bis  stock. 
He  told  her  that  it  would  not  be.  Accwdlng 
to  his  own  testimony,  howev»,  that  was  not 
what  be  thought  at  that  time.  Tbe  reason 
for  this  misstatement  was  a  deep-rooted  dis- 
inclination to  transact  traidness  with  wmnen. 
He  had  the  Idea  of  securing  the  transfer  of 
the  stock  In  his  mind  all  the  time  after  Bd- 
wln resigned.  On  the  6th  or  6th  of  Janoary, 
according  to  defendant's  final  testlmray,  Ed- 
win and  his  wife,  at  <tefendanfs  Invltotlon, 
came  to  Minneapolis  and  stayed  at  his  bouse 
as  his  guests.  During  the  visit  the  plaintiff 
and  his  family  were  by  the  defendant  treated 
with  the  utmost  consideration,  cotuixsy,  and 
ktndnos,  and  the  frloidllest  r^tltms  existed 
between  plaintiff  and  his  family  and  defend- 
ant and  his  family. 

A  material  question  ctmcems  the  time  of 
fixing  the  iHlce  to  be  paid  tor  the  stock,  tf 
that  time  was  January  6th  or  6th,  the  date  at 
which  defendant  contends  there  was  a  pre- 
liminary conversation  concerning  the  sale  and 
price  te  be  paid,  tbe  testimony  falls  to  show 
tiie  immediate  Intoxication  of  plaintiff;  If 
ttiat  time  be  January  16th,  It  Is  unquestioned 
that  he  was  just  emerging  from  a  despwate 
spree.  The  significance  of  that  date  is  also 
Increased  bj  the  ccmtaitlon  of  defendant  that 
the  sale  and  conslderatlim  was  then  agreed 
upon,  and  by  the  opposed  contentlmi  of  plain- 
tiff that  according  to  tbe  answer  and  def  wd- 
anf  s  own  testimony,  tte  ctnutfderatbm  was 
not  then  detomlned,  but  was  left  to  aacer- 
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talnment  by  Tbomas,  and  that  Thomas  first 
Ddrlsed  hlfl  brother  of  the  Talue  of  the  stock 
on  January  ISth.  The  answer  elaborately 
sets  fortti  that,  at  the  prdimlnary  conrersa- 
tlon,  ^Aomas  urged  upon  his  brother  the  mx- 
falmMs  of  the  retentloD  of  the  stock  and  tiie 
dnty  of  transferring  to  him  at  a  fair  value 
to  be  agreed  upon;  that  Edwin  assented  to 
this;  that  Thomas  agreed  to  consider  the  mat 
ter  further,  and  decide  ripon  what  he  flionght 
would  be  a  flair  ivloe  to  be  so  agreed  upon; 
fliat  snbsequently,  and  before  January  15th, 
Thomas  did  consider  the  matter  of  price  to  be 
agreed  upon,  consulted  the  financial  state- 
ments of  <Qie  companies,  and  ascertained  the 
book  value  of  said  stock  to  be  approximately 
$82,700;  and  that,  immediately  prior  to  or  on 
January  ISth,  he  stated  the  price  agreed  up- 
on as  ^0.00a  On  trial  Thomas  Insisted  that 
at  the  preliminary  conTersatlon  he  had  some 
I>encll  memoranda  which  showed  the  entire 
assets  of  the  companies,  and  that  he  and  his 
broOier  looked  at  the  footings  and  saw  what 
the  prolitg  were ;  he  dmied  his  agreonent  to 
ascertain  the  value  of  the  stock,  his  examina- 
tion as  to  such  value  pursuant  to  any  such 
agreement,  and  that  Edwin  was  advised  for 
the  first  time  of  the  price  determined  on  on 
January  15th;  and  he  asserted  that  Edwin 
was  so  apprised  at  the  preliminary  conTer- 
satlon, on  or  about  January  5th  or  6th.  When 
confronted  by  the  Inconsistencies  between 
this  testimony  and  the  allegations  of  his  an- 
swer, he  aTOided  direct  replies  to  proper 
qnestlons  Involving  these  contradictions,  equiv- 
ocated, denied,  and  finally  more  or  less  clear- 
ly assented  to  the  statements  of  the  answer. 
The  testimony  of  Mrs.  miomas  Shevlln  direct- 
ly, and  tliat  of  other  witnesses  Indirectly, 
sustained  the  contrition  of  defendant  that 
the  price  was  mentioned  during  the  negotl- 
Bttons.  On  the  other  band,  the  plalntiCt  In- 
slsta  that  there  were  no  such  prior  conversa- 
tions, and  that  the  sale  of  the  stock  was 
never  suggested  to  Mm  until,  and  that  the 
price  was  first  fixed  on,  January  15th.  Taken 
as  a  whole,  the  testimony,  including  Thomas* 
own,  could  not  be  fairly  regarded  as  over- 
coming the  l(^cal  effect  of  the  admissions 
of  the  answer. 

Commenting  on  the  10th  of  January,  Ed- 
win began  and  continued  to  drink  more  or 
less  until  7  or  8  o'clock  In  the  evening  of 
January  12th,  when  he  went  to  bed  In  hia 
brother's  home  and  did  not  leave  there  until 
Monday  morning.  January  15th,  on  which 
day  the  transfer  was  signed.  The  avewed 
purpose  of  his  staying  Indoors  during  Satur- 
day and  Sunday  was  to  "sober  up."  The  only 
whisky  %e  drank  on  these  days  was  given  to 
him  by  bis  wife  for  the  purpose  of  "tapering 
off."  On  the  morning  of  January  15th  de- 
fendant entered  the  bedroom  and  requested 
Mrs.  Edwin  to  leave,  "as  he  wished  to  talk  to 
Eddie."  There  Is  difference  of  recollection 
between  Mr.  and  Mrs.  Thomas  Shevlln  and 
Mr.  and  Mrs.  Edwin  Shevlln  as  to  Just  what 
language  waa  used,  but  It  appears  that  the  wif  • 


of  Bdwinburst  into  tears  and  protested  against 
Edwin's  wiling  his  stock,  and  Insisted  that 
he  was  In  no  condition  to  think  about  or 
engage  In  so  Impwtant  bmineas.  There  is 
direct  omfllct  of  testimony  alao  as  to  Edwin's 
mental  and  physical  condition  im  that  event- 
ful WmAaj.  Acoording  to  tlie  testimony  of 
the  plalntlfTa  wif6,  not  susceptible  of  snccesa- 
ful  contradiction,  about  9  o'clock  she  was  at 
his  bedside  trying.to  make  him  awallow  smns 
raw  eggs,  which  she  fed  him,  because  his 
own  bands  were  too  tremulous  to  hold  the 
glass.  It  la  conceded  that  Edwin  got  up  from 
bed,  and  either  dressed  or  was  dressed 
his  wife,  and  that  he  and  Mr.  and  Mrs. 
Thomas  Sherlin  drove  down  town  in  defend- 
ant's carriage  to  tiie  office  of  the  Shevlln- 
Oarpenter  Lnmbn  Cmnpany.  Edwin  arrived 
there  about  10  o'clock  In  the  forenoon,  and 
remained  until  nearly  noon  of  that  day. 
There  was  testimony  of  persons  In  the  office 
who  knew  plaintiff  that  th«y  noticed  nothing 
unusual  about  his  mental  or  physical  condi- 
tion. Thomas  Shevlii^s  own  narratlTe  of  bUi 
conversation  with  his  brother  whui  the  agree- 
ment was  made  is  as  follows :   "I  said :  'Ed, 
now  that  you  are  going  to  leave  this  business. 
I  think  it  Is  only  fair  and  right  that  you 
should  sell  back  to  me  this  stock  wtilcb  I 
sold  you.   When  you  bonght  It  of  me,  I 
sold  it  with  the  agreement  that  yon  was  to 
come  to  Crookston  and  manage  and  run  this 
business,  and  relieve  me  of  a  great  deal 
of  responsibility.   I  sold  it  to  you  at  a  very 
reasonable  price  with  that  understanding. 
Now,  you  have  gone  up  there  and  stayed  22 
months ;  you  have  broken  your  promise  to  me 
not  to  drink ;  you  have  gone  on  and  drank,  so 
that  these  people  that  are  associated  with  me 
won't  permit  you  to  stay  any  longer,  and  I 
don't  want  you  to  stay  on  account  of  your 
conduct'   And  he  said,  -Tbla  is  all  right' " 
Plaintiff  thereupon   signed   an  agreem«it 
whereby  he  sold  to  his  brother  the  200  shares 
of  stock  in  the  St  Hllalre  Lumber  Company 
and  100  shares  of  stock  In  the  Crookston 
Lumber  Company  for  |70,000,  of  which  $20,000 
was  paid  in  cash,  and  the  balance,  less  plain- 
tiff's Indebtedness  to  defendant  was  agreed 
to  be  payable  on   or   before   five  years 
from  date,  with  Interest  at  6  per  cent, 
payable  quarterly.   That  agreement  express- 
ly  provided  that  If  at   any  time  Edwin 
desired  to  engage  in  business,  subject  to  the 
approval  of  Tbomas,  then  Thomas  agreed  to 
pay  Edwin  the  balance  due  him  at  such  time. 
After  the  Instrument  was  signed.  Edwin  re- 
turned to  his  brother's  bouse  prostrated.  The 
doctor  then  sent  for  found  Edwin  In  bed  in 
a  condition  of  profound  nervous  collapse  and 
of  marked  muscular  tremor,  with  a  weak 
pulse  and  In  a  cold  perspiration.    He  was 
mentally  confused  and  suffered  from  mental 
apprehension  or  fear  and  emotional  weakness, 
accompanied  by  a  tendency  to  cry  upon  refer- 
ence to  his  condition  or  Its  cause.   On  the 
17th  and  on  several  subsequent  days  Bdwto 
was  about  and  around  town,  doing  various 
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errands  preparing  for  his  Jonmey  to  Cali- 
fornia, for  which  place  he  left  on  the  22d  of 
Jaaaary.  Edwin,  with  his  devotedly  faithful 
wife  and  his  children,  went  to  Europe  In  the 
early  fall  of  1901.  Other  facts  will  be  stated 
subsequently  in  connection  with  the  legal 
qoestlons  Involred. 

The  trial  court  found  for  the  defendant, 
and  refused  plaintiff  all  relief.  From  the 
Judgment  entered  plaintiff  took  this  appeal. 
The  assignments  of  error,  as  finally  formulat- 
ed, present  the  case  for  decision  upon  the 
merits.  It  Is  one  In  which,  to  a  peculiar  de- 
gree, the  findings  of  fact  by  the  trial  court. 
In  whose  prince  the  witnesses  were  pro- 
duced, are  entitled  to  the  recognized  pre- 
sumption In  their  favor.  The  plaintiff  can 
prevail  in  this  court  only  upon  facts  which 
are  so  found  or  are  essentially  uncontrovert- 
ed  or  stand  admitted  by  the  pleading 
Therefore  the  facta  have  been  stated  and 
will  hereafter  be  considered  In  substantial 
accord  with  the  defradant's  own  account  of 
the  relations  and  transactions  of  the  parties. 
In  this  view,  also,  we  are  satisfied  that  the 
plaintiff,  Edwin  Shevlln,  was  not  so  far 
mentally  Incompetent  that  the  assignment 
of  the  stock  and  the  contract  which  he  made 

00  January  16,  1900,  was  not  his  act  (see 
-  Perry  t.  Pearson  [111.]  25  N.  B.  686) ;  and  that 

the  relief  in  this  case  should  not  be  based 
on  the  ground  of  actual  fraud,  deceit,  or 
duress,  and  undue  influence  alone  (see  Ban- 
croft T.  Bancroft  [Cal.]  40  Pac.488).  apart 
from  the  peculiar  relatiotublp  of  the  parties 
and  from  the  well-established  equitable  prln- 
dples  applicable  to  a  violation  of  the  duties 
Imposed  by  such  a  relatkmsblp.  To  defend- 
ant's own  version  of  the  dealings  and  relations 
of  the  parties,  the  language  of  Johnson.  J., 
concurring,  in  Wormley  v.  Wormley,  8  Wheat 
^1.  5  L.  Ed.  651,  applies  mutatis  mutandis : 
"After  a  nrast  careful  lamination  of  this 
voluminous  record.  I  think  it  is  due  to  the 
parties  defendant  to  express  the  opinion  that 

1  cannot  dlscovw  any  evidence  of  fraud  In 
any  part  of  their  transactions.  *  *  *  I 
can  see  nothing  but  liberality  In  the  conduct 
of  Ettrode  (the  trustee  against  whom  relief 
was  sou^t)  towards  Wormley,  and  little 
else  than  Improvidence,  caprice,  and  ingrati- 
tude in  the  conduct  of  the  latter.  Never- 
theless there  are  canons  In  the  court  of  equity 
which  have  their  foundation,  not  In  the  ac- 
tual commission  of  fraud,  but  In  that  hal- 
lowed orlscm*  'Lead  us  not  Into  temptation.* 
One  of  these  Is  that  a  trustee  shall  not  be 
permitted  to  mix  up  his  own  affairs  with 
those  of  the  cestui  que  trust  Those  4rho 
have  examined  tbe  working  of  the  human 
heart  well  know  that  in  such  cases  tbe  party 
most  likely  to  be  Imposed  upon  is  the  actor 
himself,  If  boo  est,  and,  if  otherwise,  that 
the  scope  for  Imposition  given  to  human  In- 
genuity will  enable  it  generally  to  bafile 
the  utmost  subtlety  of  legal  Investigation. 
Hence  •  •  •  the  rule  is  positive  and  gen- 
eral that  tiie  cestui  que  tnwt  may  be  restored 


to  hia  original  rights  against  the  trustee, 
at  his  option."  The  first  question  here  to  be 
determined  Is  whether  or  not  the  transfer  of 
the  stock  by  plaintiff  to  defendant  was  made 
under  such  circumstances  as  to  entitle  plain- 
tiff to  the  equitable  relief  here  sought 

1.  We  are  of  the  opinion  In  this  case  that 
Thomas  stood  In  such  fiduciary  relation  to 
Edwin  as  to  bring  him  within  the  rule  that 
where  confidence  Is  reposed,  and  that  con- 
fidence is  abused  bytbepar^  having  It  In 
bis  power  for  his  own  advantage  to  sacrifice 
those  Interests  which  be  Is  bound  to  protect, 
he  shall  not  be  permitted  to  hold  any  such 
advantage;  that  Is  to  say.  In  the  language 
of  Lord  Eldon,  so  constantly  quoted  (see 
Ashtou  V.  Thompson,  32  Minn.  25,  18  N.  W. 
918 ;  In  re  Sperl's  Estate  [Mlim.]  103  N.  W. 
502)  as  to  become  the  very  alphabet  of  this 
subject:  "The  qu^itlon  Is  not  whether  the 
plainttfl  knew  what  he  was  doing,  had  done, 
or  proposed  to  do,  but  how  the  Intention  was 
produced;  whether  all  that  care  and  provi- 
dence was  placed  round  him,  as  against  those 
who  advised  him,  which  from  their  situation 
and  relation  with  respect  to  him  they  were 
bound  to  exercise  on  his  behalf."  Hugnenln 
V.  Basely,  14  Yes.  273,  Lead  Gas.  Eq.  voL 
11.  pt  11,  p.  1156.  And  see  Story  on  Bq.  {  309. 
This  principle  of  equitable  Jurlsprud^ce  Is 
as  elementary  and  as  universally  agreed  upon 
as  the  multiplication  table.  It  would  be 
futile  to  incumber  this  record  with  citations 
or  quotations  concerning  It  This  court  has 
repeatedly  recognized  this  class  of  oonstrnct- 
Ive  frauds.  It  has  i^K^en  with  no  unc^ 
tain  sound  as  to  the  propriety  of  the  doctrine^ 
and  has  enforced  it  with  unfailing  certainty. 
Ashton  T.  Thompson,  32  Minn.  25,  18  N.  W. 
918;  King  v.  Remington,  36  Minn.  IS.  29 
N.  W.  852;  In  re  Sperl's  Bstate  (Minn.)  lOS 
N.  W.  502.  There  Is  no  presumption  of  a 
fiduciary  relation  betwera  brothers,  espetdal' 
ly  where  both  of  them  are  of  mature  years 
and  have  had  experience  In  tbe  matters  of 
business  as  to  which  fraud  is  alleged.  The 
fact  that  such  fldndary  relation  existed  must 
be  afllrmatively  established  by  proof.  Tba 
burden  of  proof  rests  upon  the  party  as- 
serting it  The  equitable  doctrine,  however, 
has  been  applied  to  cases  involving  the  re* 
latlonship  of  brother  to  broths,  and  equi- 
table relief  has  been  ^tended  to  the  Inother 
of  whom  undue  advantage  was  taken  In 
cases  In  which  the  circumstances  were  much 
lees  demonstrative  of  the  right  to  Impose 
Confidence  and  less  fraught. with  breach  ot 
dutt  than  are  found  ber&  More  r.  More 
(Cal.)  65  Pac.  1044;  Blrdsong  t.  Blrdsong; 
2  Head.  289.  . 

This  plaintiff  and  doTendant  did  not  deal  at 
arm's  length.  This  case  is  not  one  to  which 
tbe  ruia  of  caveat  emptor  applies.  On  the 
contrary,  the  relationship  was  vastly  more 
Intimate,  confidential,  and  dependoit  than 
that  which  normally  exists  between  one 
brother  and  another,  older  by  16  years. 
Where  the  elder  wrat  into  tbA  new  ooun- 
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ti7,  In  whl<di  he  was  to  Inaognrato  his 
sreat  snccees,  tbe  younger,  a  lad  of  17. 
came.   Wben  the  elder  changed  the  scene  of 
bis  labors,  his  brother  followed  him.  Thom- 
as fixed  his  abiding  place;  there  Edwin  made 
his  home.    When  plaintiff  needed  help,  be 
went  to  defendant  for  aid  which  never  fail- 
ed.  "Measorably,"  Thomas  says,  "from  the 
time  he  [Edwin]  was  a  boy,  he  had  always 
depended  upon  me,  and  had  always  received 
advice,  Instruction,  and  help,  and  direction 
as  to  everything  concerning  his  bostnesa  life 
and  property  affairs."   Thomas  was  the  pa- 
tron, Edwin  the  pupil,  In  lumber  business. 
As  Thomas  advanced  from  manager  to  pro- 
prietor, his  brother  remained  a  subordinate; 
but  bis  wages  grew  and  his  forms  of  useful- 
ness Increased.   Without  bis  knowledge,  he 
was  elected  a  director  of  corporations  con- 
trolled by  Thomas  and  was  employed  as  a 
''stool  pigeon."   The  fortune  Thomas  made 
In  a  degree  Edwin  shared.   The  marriage  of 
the  two  brothers  to  two  sisters  augmented 
alike  their  Intimacy  and  the  younger's  de- 
pendency.  The  benefactions  ci  the  elder 
brother  Increased  In  frequency  and  extent; 
Indeed,  that  generosity  became  "overwhelm- 
ing" beyond  plaintiff's  ability  "to  make  a 
proper  return."   Throughout  his  struggle 
with  the  sin  that  did  so  easily  beset  him, 
the  elder  brother's  hand  was  Invariably  ex- 
tended.   Seeking  for  Be]f-mast«7  with  the 
aid  of  medical  treatment,  the  weaker  broth- 
er tried  to  conceal  hla  falhires  frcnn  bis  more 
potent  benefactor,  to  whom  he  owed  much 
and  from  whom  he  was  auMraraged  to  hope 
for  more.  The  agreemmt  was  executed 
when  the  yonnger  brother  and  his  wife  were 
the  guests  In  the  home  of  the  elder.  "A 
man  of  strong  and  positive  character,  natu- 
rally self-willed,  self-reliant  and  confident," 
Ddwln  was  advised  and  directed  In  bis  aflain 
and  largely  Influenced  in  bis  charaeto*  and 
life  by  his  trust  In  and  his  admiration  for 
the  strongOT  brother's  leadership  and  acbleve- 
ments,  mingled  with  some  fear  of  his  broth- 
er's crushing  force  and  habit  Thomas  was 
a  man  as  positive  and  dominant  In  natore 
as  be  was  bold  and  snccessfnl  In  commerce. 
The  habitual  attitude  of  Thomas  was  that 
of  ascendency;  of  Ddwln,  defierence.  It  la 
not  material  by  what  epithet  the  Influence  of 
th«  elder  over  hla  straggling  younger  brother 
be  described.   It  amounted  to  more  than  ad- 
vice or  direction.   It  waa  substantial  con- 
trol.  The  relationship  was  quaal  paraital.  * 
The  equitable  aqwct  of  this  otmfldoktial  re- 
lationship la  to  be  considered  In  the  light  of 
the  m«tal  and  physical  condition  of  tiw 
Tooncer  brotiier  at  the  time  of  the  negotia- 
tlona  leading  np  to  tiie  agreement  here  sought 
to  be  STidded,  and  of  the  execution  of  that 
hietniment  Tears  of  Indulgence  In  drink 
by  this  man  whose  head  had  been  severely 
tajnred  in  Infancy,  who  bad  twice  taken 
the  Keeley  cnre,  and  who  was  titimr  a  dlp- 
ssmanlae  or  tbe  victim  of  an  nnoonquwable 


habit  did  not  prevent  his  havii^  lucid  In- 
tervals between  the  breaking  out  of  a  spree 
and  the  time  of  recovery;  but  it  wrought 
havoc  with  bis  life.  The  answer  alleges 
that  from  1888  to  the  present  time  It  would 
have  been  Impossible  for  the  plaintUf  to  have 
secured  or  retained  onployment  with  any 
other  person  than  his  brother,  because  of 
drinking  habits,  and  that  the  defendant  caus- 
ed him  to  be  retained  In  the  employment  of 
various  companies  solely  because  of  his  re- 
lation to  the  defendant  and  Interest  In  hla 
welfare!  The  plalntifT  became  Incompetent 
to  conduct  the  business  at  Crookston,  which 
he  had  for  a  while  managed  so  successfully. 
The  defendant  realized  this  so  completely 
as  to  enforce  his  resignation.  Instead  of 
producing  a  reaction  for  reform,  that  resigna- 
tion precipitated  the  weakened  man  into 
such  a  debauch  that  he  was,  according  to  tbe 
answer,  at  times  incapable  of  rational 
thought  or  action.  When  the  contract  was 
in  fact  signed,  his  condition  was  pitiable^ 
That  he  collapsed  immediately  afterwards 
Is  legally  algniflcant,  as  it  serves  to  show  how 
readily  his  actions  could  be  molded  by  his 
forcible  and  arbitrary  brother  (see  Taylor  v. 
Taylor,  8  How.  183,  12  L.  Ed.  1040),  how 
unable,  under  the  circumstances,  he  was  to 
assert  Independent  Judgment  and  how  un- 
fair It  was  Immediately  before  to  have  in- 
sisted upon  his  disposition  of  all  bis  fortune. 
See  Ellgore  v.  Cross  (C.  G.)  1  Fed.  678.  That 
Thomas  appreciated  his  brother's  condition 
and  tbe  great  responsibility  of  bis  own  par- 
tially fraternal  and  partially  paternal  posi- 
tion is  shown  conclusively  by  the  agreement 
Itself.  Thereby  Thomas  in  efFect  made  him- 
self the  guardian  of  bis  brother's  future 
business  undertakings  and  a  truvtee  to  pay 
him  quarterly  dividends  for  five  yeariL  "Ex- 
treme weakness  will  raise  an  almost  neces- 
sary presumption  of  Imposition,  even  where 
it  stops  short  of  Incapacity;  and  though  a 
contract  In  the  ordinary  t;ourse  of  things 
reasonably  made  with  such  a  person  might 
be  admitted  to  stand,  yet  If  It  should  appear 
to  be  of  such  a  nature  as  that  such  a  p^son 
could  not  be  capable  of  measuring  Its  ex- 
tent or  Importance,  Its  reasonableness,  or 
Its  value  folly  and  fairly,  It  cannot  be  that 
the  law  is  so  much  at  variance  with  common 
sense  as  to  uphold  It"  Story,  J.,  In  Hard- 
ing V.  Wheaton,  2  Mason,  878,  Fed.  Gas.  N<k 
6,051. 

2.  Bdwln  had  neither  acenrate  nor  full 
knowledge  of  the  valne  of  the  sto^  which 
be  sold,  and  which  constituted  his  whole 
fortune.  He  bad  botii  the  means  of  knowledge 
and  In  a  lai^  mrasure  actual  knowledge 
as  to  tbe  liabilities  of  the  two  companies, 
and  as  to  ttie  amount  and  probable  value 
of  their  assets,  exciting  only  tbe  amount 
and  value  of  pine  stumpage.  The  answer 
esiffessly  admits  and  the  testimony  shows 
that  the  principal  property  of  both  compa- 
nies consisted  of  tnch  pine  lands.  A  flnan- 
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dal  statement  of  1S8S  was  seat  to  Bdwln 
on  July  11,  1899.  Ocmcedlng  tbat  It  con- 
tained tlie  amount  of  timber  carried  out 
as  In  the  minute  book  of  the  Bt  Hllaire 
Company  in  llgnrai,  the  cost  of  the  lands, 
with  Interest  and  tazea  added,  it  did  not  ap- 
prise plaintiff  of  the  extent  and  value  of  tim- 
ber held  by  both  companies  tm  January  16, 
1900.  Thomas  himself,  as  will  presently  ap- 
pear, did  not  rely  upon  It,  but  had  other 
memoranda  prepared  to  estimate  even  book 
Talnes.  The  accounts  of  payments  of  pine 
lands  yrere  k«pt  at  (^ookston,  wherel  Edwin 
bad  access  to  them,  although  it  seems  tbat 
one  purchase  of  timber  for  over  $180,000  was 
not  entered  thereon  until  after  the  sale  of 
stodc  by  Edwin  to  Thomas  was  made.  Of 
this  property  he  Is  not  shown  to  have  known 
anything  deflnltb  According  to  the  answer 
the  accounts,  records,  and  plats  of  the  stand- 
ing timber  were  in  Thomas'  own  possession, 
and  under  his  control  and  supervision,  at 
Minneapolis.  These  records  Edwin  never 
examined,  and  no  knowledge  of  tbeir  con- 
tents was  suffidently  sbotni  to  have  come  to 
blm.  He  bad  a  book  of  colored  plats  of  some 
pine  lands ;  but  it  did  not  avail  to  advise  him 
of  either  flieir  full  extent  or  of  their  value. 
In  course  of  trial  counsel  for  the  defendant 
disclaimed  that  "Edwin  Shevlln  could  have 
told  the  number  of  feet  of  stumpage  or  the 
description  of  the  different  Items  In  any  of 
the  ledger  accounts  kept  under  him.  It  was  ' 
neither  kept  that  way;  neither  was  sup- 
posed to  show  the  description  or  the  estlmat-  j 
ed  amount  of  timber."  Indeed,  the  answer  ; 
In  part  was:  "Defendant  specifically  denies 
that  he  [the  defendant]  at  any  time  bad  or 
has  ever  had  either  full  or  accurate  knowl- 
edge or  means  of  knowledge  as  to  the  exact 
quantity  or  value  of  all  of  the  property  of 
said  companies,  or  tbeIr  timber  lands  or 
stumpage."  Accordingly  tbat  Tbomas  talked 
very  frequently  with  Edwin  in  r^ard  to  the 
amount  of  pine  lands  owned  by  the  compa- 
nies and  of  its  'various  purchases,  one  of 
which  was  not  consumated,  and  was  always 
Impressing  upon  him  the  advisability  of  In- 
creasing pine  stumpage  holdings,  does  not 
serve  to  attribute  knowledge  of  the  value  of 
the  pine  lands  actually  purchased  to  Edwin. 
CoDTcrsatloiis  with  other  persons  connected 
with  the  companies,  In  Minneapolis,  commu- 
nicated no  precise  Information.  Nor  does  in- 
ference of  knowledge  on  EJdwln's  part  follow 
from  the  dubious  and  contradictory  testimony 
of  Thomas  himself  as  to  having  shown  Ed- 
win at  the  final  conversatloo  pencil  memo- 
randa of  financial  statements  showing  totals 
of  all  assets  and  liabilities,  only  the  footings 
of  which  were  examined  and  which  were  not 
produced  on  trial  for  inspection.  Thomas 
did  not  remember  who  made  these  memo- 
randa. He  had  no  clear  and  distinct  recollec- 
tion of  what  the  writings  contained,  and 
could  not  reproduce  their  contents.  There 
Is  much  force  in  the  argnment  of  counsel  for 
plaintiff  tbat  If  ^  Edwin  was  a  man  of  audi 


bu^ness  cq[»acity  and  ezpwlence  and  with  a 
dianct^  wo  persistent  and  tenadous  as  the 
court  finds,  and  had  also  so  large  and  ac- 
curate a  knowledge  of  the  business  and  of 
the  valuation  of  ttie  property  and  was  so  free 
from  Influence  by  the  defendant  as  defend- 
ant's counsel  claims,  why  did  he  not  stand 
out  for  at  least  the  full  value  of  the  stot^, 
which  he  did  not  wish  to  sell  at  aU,  when  he 
was  confronted  with  so  eagier  and  determined 
a  buyer?  If  the  plaintiff  knew  the  value  to 
be  at  least  f9B,000.  when  he  sold  for  970,000, 
the  defendant  also  knew  It,  when  he  bon^t 
for  the  last-named  amount  Tbat,  In  view  of 
the  relationship  of  the  parties,  InvaUdates 
tile  transaction  under  all  equity  decisions. 

3.  The  fact  of  the  exerdse  of  control  ovw 
Edwin  by  Thomas  during  the  arrai^ement 
for  and  the  signing  of  the  contract  affirm- 
atively appears  In  the  defendant's  own  case. 
It  Is  certain  tbat  Thomas  wanted  to  buy,  and 
tbat  Edwin  and  his  wife  did  not  want  to 
sell,  and  that  Tbomas  prevailed.  To  over- 
come this  resistance  Thomas  appealed  to 
Edwin's  sense  of  fairness  and  right  toward 
htm,  and  insisted  that  it  would  not  be  Just 
for  his  brother  to  continue  to  own  a  one-tenth 
interest  In  the  business,  and  have  the  t>eneflt 
of  the  fruits  of  profits  from  bis  future  ven- 
tures in  the  timt>er  country  and  his  other 
work.  He  reproached  his  enfeebled  brother 
for  having  allowed  whisky  to  get  hold  again 
and  of  having  made  a  failure.  Knowing 
that  the  stocb  was  Edwin's  absolute  property, 
he  represented  his  brother's  duty  to  trans- 
fer it  to  him  because  of  his  brother's  inabil- 
ity to  carry  out  the  terms  of  an  agreement 
without  existence  in  law.  He  assured  Ed- 
win that  he  thought,  and  his  partner  agreed 
with  him  in  thinking,  that  f 70,000  was  a  fair 
value  for  the  stock.  Plaintiff  sought  and  re- 
ceived no  Independent  advice.  He  was  at 
the  time  a  guest  In  his  brother's  home.  He 
begged  his  brother  to  keep  the  whole  matter 
from  the  knowledge  of  their  mother.  Mrs. 
Thomas  SbevUn,  who  conducted  herself  ad- 
mirably in  these  most  embarrassing  of  situa- 
tions, expressed  her  regret  that  "Ed  could 
not  keep  his  stock."  The  sale  was  In  effect 
a  compulsory  sale.  What  Mr.  Chief  Justice 
Marshall  said  In  Harding  v.  Handy,  11 
Wheat  12S,  6  L.  Ed.  429,  applies  dtUngly: 
"If  these  deeds  were  obtained  by  the  exw- 
iHse  of  undue  Influence  over  a  man  whose 
mind  bad  ceased  to  be  the  safe  guide  of  his 
actions,  it  Is  against  conscience  for  him 
who  has  obtained  them  to  derive  any  advan- 
tage from  them."  And  see  Allore  v.  Jewell, 
94  n.  S.  506,  24  L.  Ed.  26a 

4.  The  relation  existing  between  the  par- 
ties, the  plaintlfTs  financial  situation  and 
physical  and  mental  condition  at  the  time, 
and  his  knowledge  of  assets  and  the  defend- 
ant's own  version  of  the  exercise  of  his  In- 
fluence, make  It  clear  that  the  parties  did 
not  deal  "on  equal  terms"  or  "at  arm's 
length,*'  as  those  expressions  are  used  in 
equity  cases,  and  threw  on  defendant  the 
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burden  ot  establlslitng  that  no  nndofl  ad- 
vantage had  been  taken  by  him,  ttaat  no 
profit  was  Bought  or  derived  by  blm,  but 
that,  on  the  contrary,  the  transaction  was 
jnst  and  fnir  and  the  consideration  was  ade- 
quate and  equitable.  Davis  y.  Dean,  66  Wis. 
100,  26  N.  W.  7S7;  BlrdsoQg  T.  Blrdsong, 
2  Head  (Tenn.)  299;  More  t.  More  (Cal.)  65 
Pac.  1044.  This  conclusion  would  follow  on  the 
defendant's  theory  that  the  price  was  consid- 
ered at  the  preliminary  consultation  about  Jan- 
uary 6th  or  6th;  for  the  equitable  in-lnclples 
are  applied  to  cases  of  unfair  advantage 
when  negotiations  began  and  the  final  trans- 
actions were  agreed  to  some  time  before  their 
final  consummation.  Ludlngton  v.  Patten 
(Wis.)  86  N.  W.  571;  Huguenln  v.  Basely,  14 
Ves.  473;  Dunn  v.  Dunn,  42  N.  J.  Eq.  431,  7 
Atl.  642;  Afihton  T.  Thompson,  32  Minn. 
25,  18  N.  W.  918;  Brooks  v.  Martin,  2  Wall. 
70,  17  L.  Ed.  732;  Taylor  v.  Taylor,  8  How. 
183,  12  L.  Bd.  1040;  Tox  v.  Macbreth,  Lead. 
Eq.  Cas.  vol.  1,  pt  1,  p.  188;  More  v.  More, 
supra.  As  has  been  previously  held  in  this 
case,  however,  the  record  does  not  Justify 
this  contention  of  the  defendant  It  shows 
aa  a  whole  that  Thomas  did  undertake  at 
this  earlier  conversation  to  consider  what 
would  be  a  fair  price  for  the  stock,  and  ad- 
vised Edwin  of  his  conclusion  for  the  first 
time  on  the  day  when  the  contract  was  ex- 
ecuted. The  case,  accordingly,  falls  within 
the  rule  laid  down  by  Lord  Thurlow,  in  Fox 
V.  Macbreth,  supra:  "If  A,  says  to  B.,  'I 
know  the  value  of  the  subject,  and  If  you 
will  trust  me  I  will  fairly  tell  you  what 
it  is  worth,'  and  A.  at  the  same  time  knows 
the  value  to  be  double  what  he  represents  it 
to  be,  this  Is  such  an  aouse  of  confidence  as 
shall  be  relieved  against.  Not  because  A. 
Is  a  trustee,  but  because  he  stipulated  to 

B.  to  tell  blm  fairly  the  value,  and  be  broke 
that  stipulation;  and  then,  to  be  sure,  it 
makes  full  as  strong  a  case  aa  that  of  the 
tmstee." 

5.  It  follows  that,  unless  the  defendant 
sustained  the  burden  of  showing  that  the 
consideration  of  the  transfer  was  fair,  Just, 
and  adequate,  the  transaction  must  be  set 
aside.  That  burden  he  baa  not  borne.  The 
actual  consideration  was  $70,000.  The  an- 
swer alleges,  inter  alia,  that  the  stock  was  not 
worth  more  than  $140,000  iqton  the  specu- 
lative basis  therein  set  forth.  To  that  ad- 
mission and  to  other  estimates  may,  as 
counsel  for  defendant  earnestly  and  Justly 
Insists,  properly  be  applied  the  caution  of 
"confldona  ^tbrt  In  the  estimate  of  the  value 
of  property  to  exclude  from  the  mind  the  ef- 
fect of  great  Increase  of  value  following  the 
sale."   Sullivan      Pierce.  120  ^ed.  104,  60 

C.  O.  A.  148.  However,  the  trial  court  found 
that  the  stock  was  worth  $95,000,  and  that 
any  nun  from  $62,600,  the  book  value,  to 
$110,000,  might  have  been  considered  to  be 
the  value  of  the  stock  In  January,  1900,  1^ 
a  person  fitted  to  make  an  estimate^  Counsel 


for  plaintiff  contends.  With  much  show  of 
reason,  that  upon  a  fair  c<mBtructloQ  of  the 
record  and .  testimony  of  defendant's  own 
witnesses  the  value  of  plalntlfTs  interest 
was  from  $112,003.80  to  $286,286.24.  We  are 
of  opinion  that  the  evidence  conclusively 
shows  the  consideration  to  have  been  so 
grossly  Inadequate  and  to  have  resulted  In 
so  great  and  unequal  an  advantage  to  the 
vendee  as  to  entitle  plaintiff  to  the  relief  he 
seeks.  In  Allore  v.  Jewell,  94  U.  S.  506, 
24  L.  Bd.  260,  the  court  said:  "It  Is  not 
necessary,  In  order  to  secure  the  aid  of 
equity,  to  prove  that  the  deceased  was  at  the 
time  Insane  or  In  such  a  state  of  mental  im- 
becility as  to  render  her  entirely  Incapable 
of  executing  a  valid  deed.  It  Is  sufficient 
to  show  that,  from  her  sickness  and  Infirm- 
ities, she  was  at  the  time  In  a  condition  of 
great  mental  weakness,  and  that  there  was 
gross  Inadequacy  of  consideration  for  the 
conveyance."  In  Hardy  v.  Dyas  (111.)  67  N. 
E.  852,  Hand,  C.  J.,  said :  "Although  Inade- 
quacy of  consideration.  In  and  of  Itself,  Is  not 
a  distinct  ground  of  equitable  relief,  and 
while,  when  standing  alone,  It  Is  ordinarily  eu- 
tltied  to  but  little  weight  as  evidence  of  fraud, 
yet  when  It  is  coupled  with  other  circumstances 
showing  overreaching  or  oppression,  or  It  ap- 
pears that  undue  influence  was  asserted  over 
the  grantor,  or  that  through  age,  Ignorance, 
sickness,  or  mental  Incapacity  the  grantor 
did  not  fully  comprehend  his  acts,  or  when 
by  the  siq)pression  of  material  facts  or 
through  surprise  or  stress  of  financial  cir- 
cumstances he  la  led  into  an  Improvident 
bargain,  equitable  relief  will  be  granted." 

Coxmsel  for  plaintiff  has  pointed  out  that 
In  Fox  V.  MacKreth,  Lead.  Cas.  Eq.  vol.  1, 
pt  1,  p.  188,  the  estate  was  purchased  for 
£39,500.  as  against  a  possible,  but  at  the  time 
very  doubtful,  maximum  of  £50,500,  making 
the  purchase  price,  at  the  most  a  possible 
discount  of  about  20  per  cent  from  the  ex- 
treme maximum  value  of  the  estate.  In 
Blrdsong  v.  Blrdsong.  2  Head,  299,  the  dis- 
crepancy was  at  most  $1,500.  In  More  v. 
More  (Cal.)  65  Pac.  1045,  the  discrepancy 
was  about  $1,000  out  of  a  possible  $10,000. 
In  Hardy  v.  Dyas  (111.)  67  N.  E.  852,  the 
defendant  bought  property  for  $2,500  which 
the  court  concluded  to  be  worth  from  $1,009 
to  $1,600  more;  the  testimony  ranging  from 
$2,500  to  $7,000.  In  Kllgore  v.  Gross  (a  a) 
1  Fed.  678,  the  discrepancy  was  at  most  only 
a  few  hundred  dollars.  In  Huguenln  v. 
Basely,  14  Ves.  Jr.  278,  the  pnverty  con- 
v^ed  was  a  leasehold;  and  In  Olbson  r. 
Jeyes,  6  Ves.  266,  It  was  an  annuity.  In 
neither  ease  was  there  any  mailed  or 
positive  Inadequacy  in  the  ptuvhase  price, 
and  in  each  case  the  purchase  was  made 
at  the  request  of  the  vendor;  but  the  court 
(Lord  Blden)  held  tiiat  the  rdatlon  In  the 
Basely  Case  (that  of  rector  and  parishioner) 
and  In  the  J^es  case  (that  of  a  retired 
solicitor,  who  had  not  acted  ft»r  idalntUT  for 
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many  years)  raised  a  presumption  of  In- 
validity on  grounds  of  public  policy,  prohibit- 
ed tbe  purchasers  from  derlTlng  any  profit 
from  the  transactions,  and  required  their 
rescission.  In  Tata  t.  Williamson,  L.  B. 
2  Cfa.  App.  Cas.  CC.  the  plaintiff,  to  whom 
relief  was  granted,  parted  with  property 
worth  £14,000  for  £7,000,  part  In  cash  and 
part  In  deferred  payments. 

d.  The  final  question  here  to  be  determined 
Is  whether  or  not  the  trial  court  was  justi- 
fied In  finding,  as  It  did,  that  "after  the  date 
on  which  tbe  contract  was  signed  and  before 
tbi»  action  was  commenced  the  plaintiff, 
when  mentally  sound  and  fully  competent 
and  with  full  and  accurate  knowledge  of 
all  the  facts  relative  thereto,  In  all  things 
approred,  confirmed,  and  ratified  the  sale 
of  said  stock  to  defendant,  and  tbe  contract 
evidencing  it"  For  present  purposes,  this 
will  be  regarded  as  the  finding  of  a  conclu- 
sion of  ultimate  facts,  rather  than  of  a  con- 
clusion of  law  from  facts  which  are  not  found. 
It  Is  to  be  noted,  however,  that  it  Is  con- 
spicuously wanting  in  any  designation  of  a 
specific  time  of,  and  in  any  detail  of  conduct 
constituting,  ratification.  It  Is  not  sustain- 
ed by  the  record. 

First  When  was  £dwln  "mentally  sound 
and  fully  competent"  to  ratify  the  transac- 
tion? Between  January  16,  1900,  when  the 
contract  was  executed,  and  December  6, 
1903,  when  this  action  was  brought,  there 
were  times  when  his  mind  approached  a  nor- 
mal state,  and  there  were  otha*  times  when, 
according  to  the  answer  of  defendant,  accept- 
ed tor  present  purposes,  he  was  In  all  tbe 
stages  of  inebriation,  trom  mere  sttmnlatlon 
to  temporary  insanity.  To  which  of  these 
times  did  tbe  coort  refer?  The  whole  of 
the  year  1908  must  be  excluded,  partly  be- 
cause of  Us  mental  disturbances  and  partly 
becaose  In  the  latter  part  of  it  Bdwln  was 
Iff^arlng  for  tbe  iveeent  lawsuit  Barly 
In  Janiuuy,  1008,  Bdwln  came  to  Minneapolis 
and  commenced  a  severe  drinking  spell, 
winding  up  Sick  In  bed  in  bis  brotber's  house 
In  March.  Fart  of  the  time  after  liils  he 
was  In  a  sanitarium  in  Wisconsin.  While 
tliere  be  wished  to  go  to  a  sanitariimi  In 
DansvlUe,  N.  T.,  a  short  distance  from  Buf- 
falo. Counsel  for  the  defendant  says :  "His 
brother  Thomas  met  him  In  Chicago  early 
In  June.  Bdwln  appeared  to  be  in  the  very 
best  of  physical  condition,  and  when  bis 
brother  asked  him  if  he  had  not  bettw  go 
on  to  DansvlUe  he  utterly  rejected  tbe  sug- 
gestion and  would  not  think  of  It  On  his 
way  to  Dansvllle,  Edwin  got  to  drinking  and 
stopped  over  in  Bnffalo,  went  on  a  prolong- 
ed spree  there,  and  finally  wound  np  by  be- 
ing arrested  and  thrown  In  jail.  He  was 
subsequently  removed  to  the  sanitarium,  and 
after  remaining  there  a  few  days  was  taken 
back  at  his  brother's  request  to  the  sanitari- 
um at  Lake  Geneva.  He  recovered  quite 
rapidly  from  the  results  of  this  debauch.  Af- 
ter returning  to  Lake  Geneva,  he  continued 
^or  several  weeks  to  Imagine  that  his  brotl^ 


er  Thomas  was  a  Spiritualist  and  had  a  me- 
dium controlling  him,  and  he  also  Imagined 
that  his  brother  Thomas  was  wholly  re- 
sponsible for  his  being  arrested  in  Buffalo 
and  thrown  in  jail.  He  Imagined  that  the 
medium  took  the  form  of  a  magpie  talkinc 
in  his  ear  and  keying  him  awake  at  night" 
Tbe  subsequent  experiences,  according  to  the 
defendant  were  equally  agonizing.  It  U 
unnecessary  to  detail  them.  On  Octoba  14, 
1908,  for  the  first  time,  according  to  plaln- 
tlfTs  testimony,  he  learned  that  he  bad  a 
right  to  question  the  stock  transaction  of 
January  16,  1900.  The  action  was  commen- 
ced on  December  S,  1908.  Plaintiff's  case 
was  pn^^iieA  during  tbe  Interim.  The  de- 
toidant^s  counsel  insists  that  the  testimony 
at  this  time  shows  "that  Thomas  H.  Sberlln's 
conduct  toward  and  treatment  of  his  brotb- 
ae  during  all  tbls  time  at  Buffalo  and  Dans- 
Tille  and  at  Lfke  Geneva,  was  in  every  way 
kind  and  conaidoate.  *  •  •  Edwin  C. 
Shevlln  had  then,  and  during  all  the  time  of 
this  trial  had.  In  his  mind  an  Insane  deln- 
alon  in  regard  to  his  brother  Thomas,  and  a 
persistent  and  most  unreasonable  enmltj  to- 
wards him.  •  •  •  Out  of  tbe  bitter  feel- 
ings of  hosOUty  thus  atarted  was  the  groimd 
for  this  law  suit"  Accordingly  the  pviod 
dnrlDg  which  Bdwln  was  competent  accord- 
ing to  the  court's  finding  must  have  been 
Bubaeqnent  to  January  16, 1900,  and  anterior 
to  January,  1008.  During  tbls  pvlod  Bd- 
wln was  some  time  In  Minneapolis,  In  OaU- 
fomla,  and  abroad,  and  for  aome  months 
traveled  with  hla  wife  and  with  Mr.  and  Mrs. 
Thomas  Bhevlln.  During  none  of  It  was  be 
oigaged  in  any  occupation,  and  aceordinff 
to  tbe  anaww  was  such  a  atate  that  no 
stranger  would  have  retained  him  in  any 
wnployment  Tbe  details  tit  tbe  testimony 
aa  to  his  omdltion  In  these  wanderings  have 
been  examined  and  considered.  It  would 
uselessly  incnmbo-  tbe  rec<Hrd  to  dlaema  its 
minutiae  bere.  In  the  absence  of  quite  dear 
testimony  as  to  bis  Improved  mental  and 
physical  atatua  during  this  period,  the  ecm- 
closion  must  follow,  from  his  previous  his- 
tory and  his  complete  breakdown  In  1003, 
that  be  was  not  in  the  condition  of  the  nor- 
mal man,  of  whom  equity  would  expect 
prompt  and  affirmative  repu^atlw  of  the 
contract  which  he  had  made  and  of  the  In- 
terest which  was  paid  to  him  under  It  Tbe 
testimony  In  fact  tends  to  affirmatively  show 
that  during  this  period  Bdwln  drank  more 
or  less  and  was  in  the  stages  of  gradual 
degeneration  which  finally  culminated  in  the 
tragedies  of  1003. 

Second.  Tbe  record  shows  that  Edwin  had 
not  knowledge  of  the  full  value  of  the  stock 
he  sold.  That  be  did  not  have  full  or  accurate 
knowledge  of  the  principal  assets  of  the  com- 
panies, their  pine  lands,  on  January  15, 1800, 
has  previously  appeared.  The  testimony  does 
not  disclose  that  his  knowledge  was  made 
precise  at  any  time,  or  was  made  reasonably 
definite  untit  shortly  before  bringing  this  ac- 
tion. While  be  was  abroad  a  financial  state- 
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ment  of  tbe  companlea  for  January,  1902, 
sbowLos  tbe  stompage  then  owned  by  tbe  ocnn- 
panies,  was  sent  blm.  If  a  knowledge  of  its 
contents,  wbich  he  denies,  be  attributed  to 
blm,  be  cannot  be  legally  cbarged,  because  of 
It,  with  Information  of  wbat  part  of  tbe  pine 
land  described  In  It  was  owned  by  the  com- 
panies at  the  date  of  the  transfer  by  him  and 
what  part  was  sabseqnently  acquired.  Nor 
can  knowledge  of  the  requisite  standard  be 
inferred  from  casual  conrersatlonB  about  the 
business.  Its  growth,  and  prosperity  which 
occurred  In  Hlnneapolls.  Accordingly  on 
this  branch  the  case  Is  within  the  mie  formu- 
lated In  St  Paul  Trust  Ca  v.  Strong,  85 
Minn.  1,  88  N.  W.  250:  "To  establish  a 
ratification,  the  facts  involred  must  not  only 
be  proven,  but  it  must  be  shown  that  It  was 
made  with  a  full  knowledge  of  all  the  ma- 
tvlal  particulars  and  drcnmstances.  Imper- 
fect and  Inconaplete  Information  is  not  suflS- 
clmt.**  And  see  Pence  t.  Lai^on,  99  IT.  8. 
578,  2S  li.  Ed.  420.  It  Is  accordingly  unnec- 
essary to  determine  the  legal  correctness  of 
this  further  contention  for  the  plaintiff,  name- 
ly: Plaintiff's  uncontradicted  testimony  that 
be  learned  for  the  first  time,  about  tbe  middle 
of  Octob«,  1908,  of  bis  right  in  the  law  to 
question  the  contract,  must  be  accepted  as 
true.  Therefore  the  knowledge  necessary  to 
be  attributed  to  him  before  his  conduct  could 
be  construed  Into  its  confirmation  is  of  that 
date,  because  "all  acta,  to  have  the  effect  of 
confirmation,  most  be  purely  TOlnntary  and 
done  with  tbe  intent  to  ratl^  that  which  the 
party  knows  be  Is  entitled  to  disaffirm.'^ 
Hoffman.  V.  C,  in  Fish  r.  MUlw,  1  Hoff.  Cb. 
267. 

Tbfrd.  No  distinct  ratification  at  any  speci- 
fied time  is  claimed  by  the  defendant,  nor 
fomid  by  tbe  court   No  afflrmatlTe  Intention 
to  confirm  appears  in  the  record.   The  conclu- 
sion of  adoption  is  drawn  from  the  plaintiff's 
general  failure  to  object  to  the  transaction, 
from  bis  unquestioning  acceptance  of  benefits 
under  the  contract  &nd  from  the  continuance 
of  friendly  relations  between  all  members  of 
both  families,  with  knowledge  on  Edwlh'e 
part  "that  Tom  hadn't  treated  him  right" 
Tbe  laches  which  is  the  gist  of  the  estoppel 
In  pals  thus  sought  to  be  put  into  operfitton 
could  not  have  existed  for  much  more  than 
three  years,  In  which  by  the  most  favorable 
construction  possible,  in  any  view  of  the  case, 
for  tbe  defendant  Edwin  could  have  been  in 
a  mental  and  physical  condition  to  have  as- 
serted his  right  based  on  fraud.   Neither  au- 
tborlty  nor  principle  permits  such  acqui- 
eacenoe  to  be  distorted  into  an  effectual  legal 
waiver  of  the  plaintiff's  right  to  repudiate 
tbe  contract  and  to  secure  relief  for  construc- 
tive fraud.   "I  know  of  no  case  in  which  a 
bargain  made  in  direct  contravention  of  the 
policy  of  the  court  (as  to  undue  advantage 
takm  of  a  person  in  a  confidential  relation) 
bas  been  allowed  to  stand  merely  because  It 
bas  been  sidnnitted  to  for  many  years.** 
iT«jfm««,  V.  a.  In  Flab  t.  Miller,  anpn. 


Tbe  wrongdoer  cannot  make  extrone  vigi- 
lance and  promptitude  conditions  of  the 
affirmative  disapproval  by  the  party  wronged. 
Pence  v.  Langdon,  99  TJ.  S.  578,  2S  L.  Ed.  420; 
AUore  v.  Jewell,  supra;  Kelley  v.  Boettcber, 
86  Fed.  66,  20  0.  C.  A.  14;  Ry.  Od.  v.  Kennedy, 
70  111.  850.  In  Kllboum  v.  Sunderland,  130 
n.  S.  518,  519,  9  Sup.  Ct  594,  598,  82  L.  Ed. 
1005,  the  court  said:  "Reasonable  diligence 
Is,  of  course,  essential  in  invoking  the  activity 
of  tbe  court;  but  what  constitutes  such  dili- 
gence depends  upon  the  facts  of  the  particu- 
lar case.  Where  a  party  injured  by  fraud  Is 
in  ignorance  of  Its  existence,  the  duty  to  com- 
mence proceedings  arises  only  upon  discovery, 
and  mere  submission  to  an  injury  after  the 
act  inflicting  it  is  completed  cannot  generally 
and  in  the  absence  of  other  circumstances, 
take  away  a  right  of  action,  unless  such  ac- 
quiescence continues  for  the  period  limited  by 
the  statute  for  tbe  enforcement  of  such  right" 
Tbls  Is  the  rule  In  this  state.  Lewis  v. 
Welch,  47  Minn.  198,  48  N.  W.  608,  49  N.  W. 
666.  And  see  WaU  v.  Meilke,  89  Minn.  232, 
94  N.  W.  688;  Beavls  r.  Reavls  (a  O.)  103 
Fed.  818;  Ludingtcm  t.  Patton  (Wis.)  86  N. 
W.  671. 

The  conclusion  follows,  from  the  holding  of 
breach  of  a  confidential  relationship  and  of 
absence  of  ratification  or  laches,  that  tbe  trial 
court  was  in  error  in  finding  for  tbe  defend- 
ant and  in  refusing  all  relief  to  tbe  plaintiff. 
This,  as  an  Appellate  court  In  so  deciding,  is 
restricted  to  granting  the  plaintiff  a  new  trial. 
It  cannot  make  findings  of  fact  in  lieu  of 
those  that  the  trial  court  should  bare  made. 
Upon  these  findings,  construed  as  they  have 
been,  as,  for  example,  with  respect  to  rati- 
fication, and  upon  them,  alone,  or  in  con- 
nection with  tbe  pleadings,  the  plaintiff  Is 
not  entiUed  to  judgment 

Judgment  reversed,  and  new  trial  granted. 


STATE  V.  WILLIAMa 
(Supreme  Court  of  Minnesota.  Dec  8,  1906.) 

1.  Homicide — Tbial — SEPAaATiow  of  Jubt. 

This  is  an  appeal  from  an  order  denying' 
the  defendant's  motion  for  a  new  trial  after 
his  conviction  of  tbe  crime  of  murder.  Held, 
whether  the  jury  in  a  capital  case  should  b« 
permitted  to  separate  durins  the  trial  and  be- 
fore the  final  submlBsion  of  the  case  is  a  matter 
within  the  sound  discretion  of  tiie  trial  court 
The  discretion  was  not  abused  in  this  case. 

[Bd.  Notew— Fa-  cases  in  point,  see  voL  14* 
Oat  Dig.  Orimlnal  Law,  H  ^040.  2046.] 

2.  6aub — BrancNOB — Declabationb. 

A  statement  to  the  effect  that  the  defend- 
ant shot  the  deceased  and  herself  made  by  a 
party  other  than  the  deceased,  but  who  was 
mortaltr  wormded  at  the  time  of  tbe  hom]<dde, 
and  made  in  close  connection  with  the  event 
and  under  circumstances  preclading  any  sus- 
picion of  fabrication,  was  properly  received  in 
evidence. 

&  QBDcnrAL  Tjaw  —  Amu.  —  Haemubw 

If  substantial  error  is  committed  on  the 
trial  of  a  defendant  In  a  criminal  ease,  it  will 
ba  ground  tar  a  new  trial,  unless  it  KfjiMrB  that 
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*3x6  defendant  coald  not  have  been  prejudiced 
thereby;  but,  if  it  affirmatirely  appears  from 
the  whole  record  that  the  defendant  coaM  not 
have  been  prejndiced  hj  the  error,  it  li  not  a 
frouod  for  a  new  triaL 

[Ed.  Mote.— For  caaaa  In  noint,  sm  toL  15» 
Cant,  Dif .  Oriminal  law,  |  2103.1 
4.  Sauk— HiBooNDUcT  or  Jurt. 

Rule  applied,  and  held,  that  the  fact  that 
•ome  of  the  jurors  during  the  trial  read  certain 
newspaper  articles  in  reference  to  the  defendant 
and  hia  trial  was  not  prejudicial  error. 

IE±  Note. — For  cases  in  point,  m*  toL  15. 
Cent  Dig.  Criminal  Law.  8 

Lewis,  J.,  dissoitting. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Olin  B.  Lewis,  Judge. 

William  WUllams  was  convicted  of  murder, 
and  appeals.  Affirmed. 

James  Oormlcan  and  Francis  R.  Clarke, 
for  appellant.  B.  T.  Yoong,  Attf.  Oen.,  and 
Thomas  B.  Kane,  Co.  Atty..  for  tbe  Stata 

BTABT.  a  J.  The  defendant.  William 
Williams,  on  May  19,  1905.  was  convicted  bi 
tin  district  court  of  the  county  of  Bamsey  of 
tbe  crime  of  murder  in  tlie  first  degree  upon 
an  indictment  charging  him  with  baying,  on 
AprU  12,  1905.  kilted  John  Keller  by  shoot- 
ing Um  with  the  premeditated  desi^  to  effect 
his  death.  On  Jnne  SO,  1905.  the  court  made 
Its  order  denying  the  dtfradanf s  motion  fOr 
a  new  trial,  and  he  appealed  from  tbe 
order.  Wlille  tbe  d^endant's  assignments  of 
error  do  not  diallawe  the  soffidencr  of  the 
eridence  to  sustain  tbe  verdict  of  the  Jury, 
yet  a  brief  statement  of  tbe  admitted  facta 
of  the  case  and  of  the  evidence  are  essential 
to  a  proper  consideration  of  the  assignments 
of  error  relied  upon  by  tbe  defendant  for  a 
reversal  of  the  order. 

The  defendant  at  tiie  time  of  the  homicide 
was  28  years  old.  He  was  bom  at  St  Ives. 
Cornwall,  England,  and  came  to  this  country 
some  eight  years  ago,  and  up  to  tile  time  of 
his  arrest  be  had  worked  at  various  places 
as  a  laborer,  miner,  and  steamfltter.  In  June, 
1903.  in  tbe  city  ho^ltal  of  St  Paul  he  made 
the  acquataitance  of  a  boy.  Jolm  Keller,  then 
14  years  of  age.  The  evidence  is  practically 
conclusive  that  the  result  of  this  acquaint- 
anceship was  a  strong  and  strange  attach- 
ment on  the  part  of  the  defendant  tOr  the 
boy.  Tlie  evidence  also  clearly  establishes 
the  following  facts,  namely:  The  boy  1^ 
bis  home  and  roomed  with  the  defendant  at 
different  places  In  the  dty  of  St  Paul,  and 
In  tbe  summer  of  1004  tbe  defmdant  took  the 
boy  with  him  to  a  number  of  different  places 
where  be  worked,  among  others,  to  Asalnnl- 
bolne  where  he  remained  10  days,  then  return- 
ing to  St  Paul,  thence  to  Winnipeg,  and  cm  De- 
cember iBUi  ttie  boy  returned  to  bis  home  in 
St  PauL  The  defendant  followed  In  some 
10  days  tiiweaftar  and  Joined  the  boy  at  St 
James,  this  state,  where  he  had  gone  In  tiie 
meantime  and  was  with  bis  ftither.  Here 
the  UXber  and  the  defendant  bad  a  serious 


Bltsrcatton  about  tbe  defendant's  conduct 
with  reference  to  the  boy;  tbe  father  toiling 
the  defendant  tbat  the  boy  should  not  retom 
with  him  to  Wlnnl^Seg  and  that  he  would  put 
tbe  boy  in  the  BoEorm  Bdiool  sooner  than  let 
him  go  wilJi  tbe  defendant  Bnt  despite 
the  tether's  protest  tbe  defendant  succeeded 
in  taiklng  tbe  boy  with  him  bade  to  Winnipeg. 
Some  three  weeks  later  tbe  boy  received  a 
letter  from  his  mother,  with  a  ticket  to  St 
Paul,  urging  him  to  come  liom&  He  com- 
plied with  her  request,  and  tbe  d^endant  fol- 
lowed htm  FiAtmary  ISth  and  thore  met  him, 
and  told  the  tetiier  that  be  was  going  South, 
btit  was  ooming  bat^  In  the  npring  to  take 
the  boy  to  Winnipeg.  Tbe  fatbw  again  told 
blm  that  the  boy  should  not  go  with  blm. 
Tbe  defendant  then  went  Sontii,  and  from 
St  Louis,  Mo.,  he  wrote  and  sent  to  the  boy 
several  letters,  of  wbjteb  tlie  toUomtag  are 
fair  eztracta: 

Uaivh  S,  1905,  he  wrote:  "Say,  why  don't 
yon  write  me?  I  wrote  you  two  letters,  and 
received  no  answer.  What  is  the  matter? 
If  I  do  not  hear  firom  you  soon,  will  be  in 
St  Paul  to  see  you.  Am  not  working  yet. 
and  am  not  lookiug  for  any,  as  I  guess  I  will 
have  to  go  hadE  to  St  Paul  and  see  yon. 
Had  to  borrow  mon^  to  send  this  letter,  as 
I  am  flat  bn^  Have  not  felt  well  lately ; 
besides  not  hearing  from  yon  bothers  me. 
Now,  Johnny,  why  have  you  not  answwed 
my  letters?  Blthra-  yon  think  that  now  I  am 
gmie  you  can  make  a  fbol  of  me.  as  yon 
have  before,  or  else  you  wish  me  bade.  YOn 
tennot  fool  me  again  as  yoa  have,  because 
I  wcm't  stand  for  It ;  so  you  had  better  cut  it 
out  You  tiave  been  playing  vrlth  me  kmg 
enough  now,  Johnny ;  so  It  Is  time  yon  tried 
something  else  for  a  change.  Keep  your 
promise  to  me  this  time,  old  boy,  as  It  is 
your  last  chance.  You  nnderstend  what  I 
mean,  and  iBhonld  have  sense  enough  to  ke^ 
your  promise."  Four  days  afterwards  be 
wrote:  "Well,  Johnny,  old  boy,  I  think  yon 
mean  all  right  and  yon  must  not  tiiink  I  am 
sore  when  I  tell  yon  anything,  becausS'I  am 
not;  and  I  want  yon  to  believe  that  I  love 
you  now  as  much  as  I  ever  did,  and  I  Intend 
to  do  what  Is  right  and  that  everything 
will  be  all  right  soon.  Time  goes  slow, 
but  It  wont  be  loi:^  before  we  will  be  to> 
gether,  either  in  Winnipeg  or  St  Lonls.  or 
somewhere  else,  and  then  thercx  won't  be  any 
reason  for  us  to  write  again,  becanse  we 
wont  part  for  anythliv  or  any  me.  Yon 
know  what  we  agreed  upon,  and  we  will  stick 
to  it,  yon  bet"  Tbe  next  day  be  wrote: 
"Yonr  letter  Just  received.  I  note  all  yoa 
say.  Also  note  that  you  did  not  give  me 
straight  answws  to  my  letter.  Now,  John- 
ny. I  think  It  time  we  cut  out  all  nonsense. 
It  Is  no  use  ns  quarreling  by  let^.  Yon 
know  bow  we  stend,  and  also  that  I  wont 
allow  any  one  to  get  the  best  of  me  this  time. 
I  have  your  promise,  and  Insist  on  your 
keeping  your  word.  I  shall  stay  ban  tm  a 
few  days  waiting  for  an  answer  to  this  let- 
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ter.  Kow,  u  7oar  letter  will  make  quite  a 
difference  to  me,  u  It  will  decide  which  way 
I  go  when  I  leaTa  here,  I  wish  you  to  give 
nw  a  Btralght  answer  to  my  question.  Do 
joa  Intend  to  go  to  Wixmlp^  with  me  on  the 
1st  of  Jnne  or  not?  I  had  one  chanoeb  but 
joa  know  why  I  did  not  talce  it  You  also 
know  tbat  I  am  tryiuK  to  pass  the  time  until 
May  or  June,  as  yon  know  after  that  date 
we  wwa't  be  parted  again.  We  will  be  to- 
gethw  then,  one  way  or  the  other.  This  Is 
not  a  blow,  John;  and  I  dont  see  that  you 
can  say  that  I  am  anything  like  that  anyhow. 
Yon  know  tbat  when  I  say  I  will  do  anythirtg 
I  do  It,  no  matter  what  it  is.  Say,  John— say, 
Johnny,  answ»  this  right  away,  and  I  am 
waiting  here  for  an  answer,  and  Intend  to 
leare  as  soon  as  I  get  it  If  your  letter 
Is  satlstactory,  shall  be  In  St  Paul  some  time 
in  May.  If  not,  I  shall  see  you  In  a  few 
days."  March  13th  he  wrote:  "Well.  I  got 
yours  O.  and  It  was  something  like  I 
eq;iected.  So  you  won*t  come  to  St  Lonls. 
Well  I  won't  stay  here,  either.  What  yon 
get  this,  I  will  be  cm  the  road  again.  You 
say  I  cannot  blame  you  If  I  am  not  working. 
Well,  I  think  different  I  blame  yon  for 
anything  and  everything  that  happens  and 
has  happened.  You  did  not  shy  all  you 
might  have  In  your  letter,  but  your  letter 
makes  me  think  you  Intend  to  try  and  give 
me  the  worst  of  it  once  more.  Do  you  mean 
to  say  that  yon  refuse  to  go  to  Winnipeg, 
when  I  aA  yon  to?  Do  you,  John?  I  do 
not  mean  to  go  to  St  Paul  right  away, 
but  If  I  thought  you  Intend  to  go  back  on 
your  word  I  should  be  in  St  Paul  when  you 
get  this.  I  believe  you  have  some  sense  left, 
though  I  know  that  any  one  can  get  you  to 
promise  anything  or  do  anything  they  wish. 
I  cannot  believe  you  have  gone  back  on  me^ 
and  have  good  reason  to  think  that  others 
are  doing  this,  not  you.  If  I  really  thought 
it  was  yourself,  I  would  see  yon  so  quick  aa 
the  train  would  get  me  there,  and  you  know 
what  would  happen."  March  28th  he  wrote : 
"I  also  wish  to  say  that  you  had  bettei  keep 
my  letters  to  yourself,  as  the  main  reason 
you  are  going  with  me  Is  that  otb&  people 
know  too  much  about  us  already.  Now, 
John,  cut  out  all  nonsense  from  your  tetter, 
and  write  as  soon  as  posMble.  If  I  was  In 
St  Louis  and  got  your  letter,  I  should  either 
be  in  St  Paul  or  on  the  way  now.  You  knew 
It.  too,  when  you  wrote  that  last  letter.  I 
do  not  wish  to  leave  here  until  the  time  I 
stated,  so  do  not  make  me  unless  you  wish 
to  see  me  yeey  much."  And  tea  days  next 
before  the  homicide  he  wrote :  "I  wrote  you 
two  letters  last  week — one  Sunday  and  one 
Tuesday  evening.  I  have  been  expecting  a 
letter  from  you,  but  have  not  got  it  Am 
writing  yon  these  lines  to  say,  if  you  have 
not  already  written,  I  wish  yon  to  write  as 
soon  as  get  this.  What  do  you  wish  me  to 
do?  Do  you  wish  me  to  quit  here,  same  as 
yon  have  got  me  to  quit  every  job  1  got 
lately?  Well,  I  don't  want  to  say  anything 
out  of  the  way  In  this  letter." 


On  the  morning  of  April  12th,  the  day  tLe 
boy  was  killed,  the  defendant  arrived  in  St 
Paul,  and  went  to  the  boy'e  home  at  No.  1 
Beld  Court;  eonslstlng  of  two  flats.  The  one 
dovmstairs  was  occupied  by  Mr.  Kline,  his 
wife,  and  children.  The  one  upstairs  was 
the  Keller  home.  The  boy's  father  waa  tbm 
away  from  home  and  the  mother  asked  the 
defendant  when  he  made  his  appearance  at 
her  hom^  what  he  came  bade  for,  when  he 
knew  tbat  he  was  not  wanted.  The  defend- 
ant remained  at  the  house  for  a  time,  and 
then  wait  away.  He,  however,  returned  to 
the  Keller  home  about  8  o'clodc  In  the  even- 
ing. Mrs.  Keller  and  the  boy  were  the  only 
persons  there,  and  thcgr  and  the  defoidant 
were  the  <Hily  .persons  there  until  after  the 
boy  and  his  mother  were  shot,  about  mid- 
night The  boy,  while  In  his  bed,  lying  on  his 
right  side,  was  shot  twice— once  in  the  back 
of  the  head,  and  again  in  the  back  of  his  nedc. 
According  to  the  medical  testimony  the 
wounds  were  such  as  to  render. any  physical 
movem^t  after  he  was  fait  impossible,  and 
Immediately  unconsciousness  followed.  The 
wounds  were  powder-marked  and  the  hair 
singed.  The  mother  waa  shot  at  the  same 
time  in  the  front  part  of  her  body.  Bach 
died  tram  the  wounds  so  received.  It  is 
admitted  that  the  defendant  was  present  at 
the  time  of  the  duMtlng  and  that  his  revolror 
was  fbund  at  the  place  where  It  occurred. 
Thus  far  there  is  no  substantial  controversy 
as  to  the  facts. 

The  state  called  Mrs.  Kline,  the  lady  who 
occni^ed  the  downstairs  flat  as  a  witness,  and 
she  testified  to  the  effect  that  between  12  and 
1  o'clock  of  the  nigbt  In  question  she  heard  a 
ahot  followed  by  a  fall,  in  the  flat  above  her, 
and  within  two  or  three,  minutes  thereafter 
the  d^endant  knocked  at  her  door  and  told 
her  to  go  upstairs  and  stay  with  Mrs.  Keller ; 
that  she  went  to  Mrs.  Keller  at  once,  and 
found  her  In  her  kltehen  with  her  nightgown 
on,  sitting  in  a  rocking  chair  and  bleeding 
profusely  from  a  wound ;  that  Mrs.  Keller,  as 
soon  as  she  saw  the  witness,  said:  "Bill  idiot 
my  boy  nearly  dead,  and  then  shot  me.  You 
take  a  lamp  and  go  and  see  if  my  boy  is 
dead;**  and,  further,  that  the  witness  then 
went  Into  the  front  room  and  tound  him  In 
bed,  lying  on  his  right  side,  his  face  to  the 
wall,  vrith  two  bullet  holes  bade  of  his  left 
ear.  The  witoess'  testimony  was  not  entirely 
consistent  as  to  time  and  some  other  details. 
The  state  called  the  officer  in  charge  of  the 
police  station,  who  testified  to  the  effect  that 
the  defendant  appeared  at  the  station  on  the 
night  of  the  shooting  and  said  that  he  had 
shot  some  one  up  at  No.  1  Reld  Ooart  and 
a^ed  that  a  doctor  be  sent  np  there  at  once, 
and,  further,  that  the  defendant,  upon  being 
asked  where  bis  revolver  was,  replied  that  It 
was  In  the  room,  and  that  the  witness  after- 
wards found  it  in  the  Keller  flat  Dr.  Moore, 
a  witoess  on  behalf  of  the  state,  testlfled  that 
he  asked  the  defendant  why  he  shot  the  boy, 
and  his  reply  was  that  be  did  not  know,  <mly 
he  wanted  the  boy  to  go  away  with  him.  and 
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he  would  not  go.  This  converMtlon  wu  at 
the  police  station  at  about  1  a.  m. 

The  defendant's  testimony  as  to  tb«  occur- 
rence Is,  brleflr  stated,  to  tiie  effect  titiat  he 
had  iM)t  slept  for  three  nights,  and  had  been 
drinking  during  the  day,  and  went  to  tbe 
Keller  home  In  the  eveiijng  of  April  12th  i 
that  lira.  K^ler  acted  queerly,  scolded,  paced 
to  and  tvo  In  the  middle  of  the  room,  told  blm 
that  ahe  would  not  let  the  bc^  go  with  taim, 
that  she  would  see  both  of  them  dead  flrat 
but  finally  she  made  up  a  bed  and  told  tite 
defendant  and  the  boy  to  go  to  bed;  that 
before  he  did  so  his  revolTer  was  placed  In 
blfl  trunk,  which  was  locked,  and  the  key 
given  to  Mrs.  K^ler;  tbat  otter  they  had 
gone  to  bed  she  ccmtlnued  to  talk,  and,  being 
nervous,  he  could  not  sleep  by  reason  of  the 
noise  she  made ;  so  he  got  up,  dressed,  started 
to  go  out  by  a  door  near  the  head  of  the  boys 
bed,  when  she  rushed  In  and  seized  him, 
saying,  "You  can't  go  out  of  here  now ;"  then 
be  lost  all  CMisdousness  ot  what  was  going 
on,  and  the  next  thing  he  knew  he  was  In  her 
room  with  the  revolver  In  his  hand  lo(dclng 
into  flie  barrel  and  the  room  was  full  of 
smoke ;  that  he  saw  her,  and  she  did  not  ap- 
pear to  be  hurt,  but  she  told  him  she  waa,  and 
to  go  and  call  Mrs.  Kline;  that  be  rushed 
down  to  get  Mrs.  Kline,  knodced  at  her  door, 
she  responded,  and  then  he  made  haste  to 
obtain  a  doctor,  and,  not  knowing  where  to  go 
for  one,  be  ran  to  tbe  police  station  and  told 
the  <^cer  In  charge  that  some  one  was  hurt 
and  asked  him  to  send  up  a  doctor ;  that  be 
was  then  locked  up;  fblt  disay  and  fAA  the 
rest  of  the  night;  that  he  had  been  subject 
to  headaches  and  dlziy  qwlls  all  bis  life; 
and.  further,  that  he  had  a  great  love  for  the 
boy,  and  did  not  know  that  he  was  shot  imtll 
the  officers  told  him  of  it 

The  trial  Judge,  at  the  t^ose  of  tiie  opening 
statement  of  defendant's  counsel  outlining  bis 
defense)  Inquired  of  counsel  whether  his  de- 
fense was  Insanily  or  Intoxication.  Counsel 
replied  that:  "Our  defense  la,  if  the  court 
please,  that  In  the  frenzy  of  the  moment,  the 
condition  In  which  he  was  In  at  that  time 
having  been  brought  about  by  the  use  of 
liquor  and  anger  supervening,  he  had  abso- 
lutely no  remembrance  of  what  took  place; 
that  he  Is  not  able  to  say,  and  that  he  never 
has  said,  what  took  place  at  tbat  time ;  and,  if 
the  court  please,  we  claim  that  that  1b  a  frenzy 
resulting  from  mental  condition,  the  condition 
of  his  mind  at  the  tlme~a  diseased  condi- 
tlon  of  mind,  resulting  from  liquor  and  super- 
vening angOT;  that  he  had  no  Intention,  if 
the  court  please ;  we  claim  tbat  he  did  not  do 
it  The  CJourt:  Ton  rely  upon  Intoxication, 
tben,  I  take  It,  as  the  basis  of  your  defense? 
Counsel:  Not  that.  If  the  court  please.  We 
don't  say  that  the  Intoxication  caused  the 
lapse  of  consciousness  of  what  was  going  on ; 
but  we  do  eay  that  the  supervening  anger 
caused  a  complete  lat»e  of  memory  and  con- 
sciousness, and  that  he  was  not  conscious  of 
what  was  going  on— was  not  oonsdotis  at 


that  tlm^  has  no  recollection  whatever  of 
what  took  place.  That  Is  13ie  dAfeose  we 
makew  Mr.  Cotmlcan:  And  has  no  recollec- 
tion of  ever  having  a  revolver  In  bis  band 
until  ho  discovered  himself  In  the  middle  of 
the  room.  Mr.  Clarke:  He  has  no  recollee- 
tlen,  if  the  court  please^  of  his  having  bad  m 
revolver,  and  we  think  the  drcumatances  will 
show  tbat  he  dldnt  have  It,  at  that  ttane^ 
In  his  hand,  and  that  It  only  came  Into  his 
hand  In  the  oouxae  ot  the  struggle;  that  he 
had  no  remonbrance  whatever  of  what  took 
place  during  the  struggle,  but  that  be  woke  up 
iNth  the  revolver  In  his  hand.  The  Court: 
Tou  claim  some  emotional  oondltlcm?  Mr. 
Clarke:  Dmotlonal  Insanity;  yea,  air.  Tbm 
Court:  Emotional  Insanity." 

TbBte  is  no  evidence  to  support  this  defense 
of  complete  lapse  of  monory  and  oonsdous- 
ness,  except  the  defendant's  Improbable  testi- 
mony to  the  effect  that  i^t  to  the  moment  the 
fatal  shots  were  fired  he  remembered  every- 
thing in  detail  and  everything  that  oocorred 
after  they  were  fired,  but  has  no  recollection 
of  firing  them.  A  person  is  not  emnsed  fnnn 
a  criminal  act,  except  upon  proof  that  at  tiie 
time  of  onnmittlng  the  act  be  was  labwlng 
under  such  a  d^ect  of  reason  as  not  to  know 
the  nature  or  quality  of  the  act  he  was  doing, 
or  not  to  know  that  tbe  act  was  wrong.  Gen. 
St  18M.  (  6308.  Tbe  Instructions  of  tbe 
learned  trial  Judge  to  the  Jury  wore  ezc^ 
tionally  clear,  full,  and  fair,  and  of  than  the 
defendant  makes  no  oomplatnt  They  were 
quite  as  favorable  to  him  as  the  ervldence 
warranted. 

It  Is  not  our  purpose  to  dlscoaa  tiie  evl- 
deuce,  exc^  to  Indicate  that  any  claim  that 
the  boy's  deatb  was  the  result  of  an  acddoita) 
shot  occasioned  by  the  alleged  stmggfle  be- 
tween the  defendant  and  the  mother,  or  Uiat 
sbe  killed  the  boy.  Is  simply  unthinkable. 
The  wounds  In  the  boy's  bead  and  neck 
conclusively  show  that  they  could  not  have 
been  accidental.  On  the  contrary,  they  In- 
dicate tbat  they  were  made  with  deliberation 
and  tbat  the  person  who  flred  them  was  not 
satisfied  by  firing  once,  but  repeated  the 
act  with  the  revolver  beld  near  the  boy's 
head.  That  there  could  have  been  two  ac- 
cidental shots  from  the  same  revolver,  held 
by  either  the  defendant  or  the  mother,  while 
they  were  standing  and  she  was  straggling 
with  him,  as  the  defendant  claims,  and  that 
Ijoth  shots  could  have  wounded  the  boy,  ly- 
ing In  his  t)ed,  as  he  was  in  fact  wounded. 
Is  too  Improbable  for  belief  by  the  most 
credulous.  Again,  tbe  defendant's  own  tes- 
timony negatives  any  suggestion  that  the 
mother  might  have  shot  her  boy;  for  tbe  de- 
fendant claims  tbat  be  was  in  the  same  bed 
with  tbe  boy,  but  could  not  sle^  by  reason 
of  the  noise  tbe  mother  made,  so  be  got  up, 
dressed,  and  it  was  not  until  lie  got  to  the 
door  near  the  head  of  tbe  boy's  bed  that  she 
rushed  in  and  seized  tbe  defendant  when  he 
Immediately  lost  all  consclousnees  of  what 
was  going  on  until  he  found  himself  In  ber 
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room  with  tbe  smoking  revolver  In  bis  hand, 
or,  In  otber  words,  he  had  a  clear  c(Miceptl<m 
of  everr  thing  which  occurred  iqt  to  the  time 
he  vraa  seized  by  the  mother,  and  £rom  a 
time  before  the  smoke  from  the  revolver  had 
cleared,  bat  from  the  time  he  vaa  seized  nn* 
til  the  revolver  was  discharged  he  was  on- 
consclouB.  Any  au^estlon  that  the  mother 
left  tbe  defendant  after  he  became,  as  he 
claims,  unconscious,  and  shot  the  boy  her- 
self, and  then  forced  the  revolver  into  tbe 
bonds  of  the  defendant.  Is  absurd.  If  the 
shots  that  killed  the  boy  were  not  accidental, 
as  clearly  they  were  not,  then  It  follows  that 
the  mother  did  not  fire  them.  There  were 
but  three  persons  present  when  they  were 
find — ^the  defendant,  the  mother,  and  the 
boy.  The  boy  could  not  have  fired  them,  for 
bis  wounds  show  that  they  could  not  have 
been  self-inflicted,  and  the  mother  did  not 
fire  them.  Who  did?  The  undisputed  facts 
and  the  evidence  In  this  case  so  unerringly 
point  to  the  guilt  of  the  defendant  of  the 
crime  of  which  he  was  convicted  that  any 
Tardlct  other  than  the -one  returned  by  the 
jury  would  have  been  an  Impeachment  of 
their  Intelligence  and  a  r^roacb  to  the  ad- 
ministration of  Justice. 

This  brings  ns  to  a  consideration  of  the 
alleged  errors  relied,  upon  by  the  defendant 
as  a  basis  for  a  new  trial. 

1.  Tbe  defendant,  when  under  examina- 
tion as  a  witness,  was  asked  by  his  counsel 
how  Mrs.  Keller  (the  mother)  appeared  with 
reference  to  being  under  tbe  influence  of 
liquor.  The  trial  court  sustained  an  ob- 
jection to  the  question,  but  permitted  blm  to 
state  all  that  he  had  noticed  as  to  her  action 
and  condition.  Another  witness,  called  by 
tbe  defendant,  and  who  saw  Mrs.  Kella 
about  4  o'cloiA  In  the  afternoon  of  the  day 
of  the  homicide,  was  asked  by  the  defend- 
ants counsel  If  she  saw  Mrs.  Keller  drink 
any  beer  at  that  time.  The  conrt  sustained 
an  objection  to  tbe  question.  It  Is  obvious 
that  there  was  no  error  In  either  of  the  rul- 
ings. As  to  the  first  one,  the  defendant  was 
glveoi  the  opportunity  to  state  all  he  bad  seen 
or  observed  In  the  actions  or  oondnct  of  Mrs. 
Keller  which  would  Indicate  that  she  was 
Intoxicated,  If  such  fact  wm  material;  as 
to  the  second  one,  the  question  related  to  a 
time  too  remote  to  make  the  answer,  In  any 
event,  of  any  value.  Another  witness,  who 
saw  the  defendant  at  the  police  station 
at  about  2  o'clock  tbe  next  morning  after  the 
ebooting  occurred,  was  asked  by  defend- 
ant's counsel  how  he  appeared  at  tbat  time 
as  to  being  sober  or  otherwise  and  able  to 
understand  what  was  said  to  him.  The 
conrt  sustained  an  objection  to  tbe  question 
on  the  ground  that  It  was  incompetent  and 
Inunnterlal.  The  qnestion  was  apparently 
bnmaterial,  and  no  statement  or  offer  was 
mode  by  counsel  Indicating  the  materiality 
<rf  tbe  erlden<».  It  is,  however,  here  claimed 
In  the  Inief  of , counsel  that  the  evidence  was 


mateiSal  as  tending  to  show  that  the  d^ttid- 
ant  was  not  rsspmsible  at  the  time  Dr. 
Moore  had  the  cimvwsation  vrlth  Urn.  Tbe 
ruling  of  the  court  was  correct  Another 
witness,  a  physician  and  surgeon  called  by 
the  defendant  was  asked  In  eflecf  to  give 
an  opinion,  hosed  iq^n  the  notnre  of  tbe 
wounds  inflicted  upon  the  Ix^.  os  to  how 
far  the  revolver  was  from  bis  head  when 
it  was  discharged,  and  whethw  It  wu  upside 
down  when  It  was  fired.  The  court  sus- 
tained the  objections  of  the  state  to  the  ques* 
tlons,  to  the  effect  that  they  were  Incompe- 
tent and  immaterial.  We  find  no  error  In 
tbe  ruling. 

2.  Tbe  statement  or  exclamation  of  Mrs. 
Keller  to  Mrs.  Kline  to  which  we  hove  re- 
ferred was  received  over  the  objections  of 
tbe  defendant,  and  the  ruling  Is  here  assign, 
ed  OS  error.  It  Is  the  contention  of  tbe  defend- 
ant tbat  the  statement  In  question  was  sim- 
ply the  narrotion  of  a  past  transaction  and 
not  so  connected  with  the  main  fact,  the 
shooting,  as  to  Illustrate  its  character.  On 
the  other  hand,  the  stote  claims  that  the 
evidence  was  clearly  admissible  as  a  part  of 
the  res  gesbe.  We  are  of  tbe  opinion  that 
the  evidence  was  properly  received.  Tbe 
record  shows  that  Mrs.  Keller  was  one  of 
the  victims  of  tbe  tragedy;  that  her  state- 
ment or  declaration  to  Mrs.  Kline  was  mode 
within  o  few  minutes  after  the  shooting 
took  place.  It  was  not  mere  self-serving, 
hearsay  evidence;  for  the  statement  was 
o  natural  and  Instinctive  declaration,  made 
in  close  connection  with  the  shooting  and 
under  circumstances  precluding  any  sus- 
picion of  fabrication.  Tbe  evidence  was  ad- 
missible 08  a  part  of  the  res  g^tae.  The  de- 
cisions of  this  court  fully  sustain  this  con- 
clusloa  O'Connor  v.  Railway  Co.,  27  Minn. 
166,  6  N.  W.  481,  38  Am.  Rep.  288;  State 
V.  Horan,  82  Minn.  804.  20  N,  W.  906,  50  Am. 
Bep.  688. 

8.  The  trial  court  permltied  the  Jury  to 
separate  after  proper  admonition  during  the 
recesses  of  the  court  before  the  final  submis- 
sion of  the  cause.  This  action  of  the  court 
is  here  urged  as  error  entitling  the  defend* 
ant  to  a  new  trial.  Whether  the  Jury  In 
a  capital  case  should  be  permitted  to  sepa- 
rate during  the  trial  and  before  tbe  final 
submission  of  tbe  case  Is  a  matter  witbin 
the  sound  discretion  of  tbe  trial  court  Bl- 
lansky  v.  State.  8  Minn.  427  (Oil.  313);  State 
V.  Ryan.  18  Minn.  878  (Oil.  343).  The  trial 
court  did  not  abuse  Its  discretion  in  per- 
mitting the  Jury  to  separate  In  this  case. 
It  must  be  admitted,  however,  tbat  times 
and  conditions  have  materially  changed  since 
the  Bllanaky  Case  was  decided,  and  we  ore 
Inclined  to  believe  that  in  capital  cases.  If 
tbe  trial  court  has  any  doubts  as  to  tbe  pro- 
priety of  permitting  the  Jury  to  separate 
durli^  the  trial.  It  would  be  wise  to  keep 
them  together,  evpedally  In  tbe  large  cities 
of  tbe  states 
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4.  The  last  ground  upon  which  the  defend- 
ant's motion  for  a  new  trial  was  based  1b  the 
alleged  misconduct  on  the  part  of  some  of  tlie 
Jurors  in  reading  two  certain  newspaper  ar- 
ticles referring  to  the  defendant  and  his  trlaL 
The  first  one  complained  of  was  published 
on  Mar  IStb,  which  was  after  the  trial  com- 
menced, but  before  the  Impaneling  of  the  Jnrr 
was  completed.  The  affidavit  of  one  of  the 
jurors  was  to  the  effect  that  a  newspapar 
containing  the  first  article  was  read  b^  him 
and  other  Jurors  on  the  day  of  Its  publication; 
but  It  appears  from  the  record  that  he  was 
not  sammoned  as  a  juror  until  the  next  day, 
when  he  was  accepted  as  an  Impartial  juror. 
The  othor  article  was  published  on  May  18th, 
during  the  progress  of  the  trial,  and  referred 
to  ft  passionate  outburst  of  the  defendant  In 
reply  to  a  question  put  to  him  when  on  the 
witness  stand  by  the  county  attorney.  The 
article,  in  so  far  as  It  referred  to  the  charac- 
ter of  the  question  and  the  testimony  leading 
np  to  the  outburst,  was  a  fair  report  of  what 
'took  place;  but  In  Its  comments  upon  the 
manner  and  appearance  of  the  defendant  it 
was  unfair,  and  showed  a  bias  against  the 
defendant  It  .fairly  appears  from  the  affl- 
daTlts  that  some  of  the  Jurors  read  the 
article.  It  is  to  be  noted  that  the  article 
did  not  purport  to  state  or  refer  to  any  mat- 
ter occurring  outside  of  the  courtroom,  that 
It  correctly  stated  the  evidence,  end  that  the 
comments  related  to  matters  occurring  In  the 
presence  of  the  Jury,  who  were  In  a  position 
to  verify  them.  We  are  not,  however,  dis- 
posed to  attempt  any  defense  of  the  article^ 
and  direct  our  attention  to  the  questitHi 
whether  it  appears  from  the  record  that  the 
defendant  could  not  have  been  prejudiced 
thereby.  The  allied  misconduct  of  the 
jnrars  In  reading  the  article  was  an  Irregular- 
ity occurring  at  the  trial,  but  it  does  not 
necessarily  follow  that  the  defendant  is  en< 
titled  to  a  new  trial;  for.  If  there  be  no 
doubt  of  the  guilt  of  a  defendant  in  a  crimi- 
nal case,  alleged  errors,  not  affecting  his 
Buhfltanttal  or  constitutional  rights,  should 
not  be  held  to  be  reversible  error  on  appeal. 
State  V.  Nelson,  91  Minn.  148,  97  X.  W.  652; 
State  V.  Crawford  (Minn.)  104  N.  W.  822. 
This  does  not  mean,  and  the  court  had  no 
intention  of  holding  In  either  of  ttie  cases 
cited,  that  an  appellate  court  may  assume 
the  functions  of  the  Jury,  or.  If  It  concludes 
from  the  evidence  that  the  defendant  la 
gollty,  It  may  say  that,  no  matter  what  errors 
were  committed,  the  defendant  Is  guilty  any- 
way, and  his  conviction  must  be  affirmed. 
The  rule  is  that  if  sabstantlal  oror  Is  com- 
mitted on  the  trial  of  a  defendant  in  a  crimi- 
nal case,  the  natural  tendency  of  which  is  to 
prelndlce  tile  defendant  It  will  be  a  ground 
for  a  naiw  trial,  nnless  it  appears  that  the 
jury  conld  not  have  beoi  prejudiced  thereby ; 
but  If  it  affirmatively  appeara,  from  tiie  whole 
record,  that  the  defendant  could  not  have 
been  sr«}adloed       tbB  error.  It  la  not  a 


ground  for  a  new  trial.  It  would  be  trifling 
with  Justice  to  grant  a  new  trial  under  such 
circumstances.  Now,  applying  the  test  to 
this  case,  it  affirmatively  appears,  as  already 
stated,  from  the  evidence  in  this  case,  that 
the  Jury  could  not  have  returned  honestly 
or  Intelligently  any  other  verdict  than  the 
one  they  did  return.  Nor  can  we  intelllgentiy 
assume  that  they  would  have  returned  a 
false  verdict,  If  some  of  them  had  not  read 
the  articles  in  question.  Therefore  we  hold 
that  the  reading  of  the  newspaper  articles  In 
question  by  the  jury  was  not  prejudicial 
error. 

There  being  no  reversible  error  In  the 
record,  the  order  appealed  from  must  be 
affirmed.  So  ordered,  and  that  the  sentence 
be  executed. 

LEWIS,  J.  I  dissent  The  defense  was 
emotional  Insanity,  and  the  case  was  submit- 
ted to  the  jury  upon  the  theory  that  the  evi- 
deuce  would  warrant  a  verdict  of  murder 
in  the  first  or  second  degree,  or  manslanghter 
In  the  first  degree.  Conceding  that  no  error 
was  committed  in  the  mltogs  during  the  trial 
and  In  the  charge  of  the  court,  In  view  of  the 
fact  that  the  Jury  were  permitted  to  s^arate 
during  the  trial,  and  received  and  read  cer- 
tain pr^udldal  newspaper  articles,  a  new 
trial  should  have  been  granted  upon  the 
ground  of  Irregularity  In  t2w  ^ooeedlngs  and 
miscondnct  of  the  Jury. 

The  attempt  is  made  in  the  majority 
opinion  to  show  that  the  crime  was  deliberate 
and  long  planned,  and  that  no  oth»  conclu- 
sion was  possible;  and  this  asaoidon  rests 
upon  certain  exeats  taken  from  letters 
written  by  defendant  to  the  boy.  Looking 
back  to  these  letters,  with  the  incidents  of 
the  tragedy  in  mind,  the  fact  standing  out 
that  two  lnnoc«kt  lives  were  sacrificed,  no 
excuse  or  Justification  appearing,  and  by  read- 
ing here  and  there  and  putting  onphasls  on 
certain  words,  possibly  the  Inference  may  be 
drawn  that  for  many  months  the  purpose  had 
been  forming  to  destroy  the  boy  and  any  one 
else  who  should  Interfere  with  their  com- 
panionship. But  it  was  for  the  jnry,  and 
not  this  court  to  determine  whether  mxii  an 
inference  Is  justified.  However,  other  ex- 
tracts may  be  taken  from  some  of  the  lettati 
which,  when  read  in  connection  with  the 
entire  contents  tho'eof,  tend  to  show  a  rela- 
tion of  great  friendship,  trust  uMl  C(»ifldence» 
an  nnnsoally  deep  attachment  and  unselfish 
interest  in  tiie  boy;  and  when  all  the  lett«s 
are  contidered  aa  a  whole,  even  retrospective- 
ly, they  are  inconidstent  with  the  Otearj  of  a 
deliberative  and  premeditated  murder. 

The  first  of  this  eerlea  of  letten  was 
dated  March  S,  1005,  and  la  quoted  In  part 
In  the  opinion,  but  closes  aa  follows:  **WelI, 
old  boy,  I  should  like  to  think  that  It  la 
not  your  feult  aa  I  used  to;  but  it  Mka 
as  If  It  was  yon  now.  Wiril,  Johnny,  old 
boy,  yon  know  bow  I  lore  jon  and  vbnt  1 
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bmn  tried  to  do  for  yon.  I  have  spoiled 
1117  o>wii  chances  for  your  sake,  and  what 
reward  bave  I  cot?  Well,  we  will  try  once 

mom  and  make  a  enccess  of  it,  or   . 

Wdl,  Jobn,  I  might  get  a  letter  from  yon 
In  answer  to  one  of  mine;  but  what  makes 
yon  take  so  long  before  writing?  Tell  me 
all  about  yourself  when  yon  write.  Hoping 
to  hear  from  you  soon,  I  remain  your  loving 
friend,  BllL"  Reading  this  letter  as  a  whole, 
It  doea  not  necessarily  convey  a  threat 
against  the  life  of  the  boy,  and,  when  read 
in  connection  with  defendant's  testimony. 
Is  conslsteat  with  the  theory  that  be  had 
assumed  a  sort  of  protectorate  or  guardian- 
ship over  him,  had  furnished  him  with 
money,  and  att^npted  to  Instruct  him  In  bla 
trade.  And  bo  with  the  letter  of  March 
7th,  found  on  page  194  of  the  record,  from 
which  an  extract  Is  set  out  In  tbe  opinion. 
If  any  sinister  motive  or  threat  may  be 
Infixed  from  that  part  of  the  letter  copied. 
It  Is  explained  when  taken  In  connection  with 
that  part  which  Is  not  referred  to  In  the 
opinion:  "Now,  John,  I  always  tried  to 
learn  yon  to  do  things  right,  and  should  like 
to  see  you  do  the  same.  •  •  •  i  want 
you  to  bellere  that  I  love  you  now  as  much 
as  I  ever  did,  and  think  you  Intend  to  do 
what  Is  right,  and  that  everything  will  be 
all  right  soon.  *  *  *  Say,  John,  if  you 
find  that  job  too  much  for  yoo,  and  you 
wish  to  be  with  me,  you  don't  have  to  wait 
for  the  time  we  agreed  on,  but  come  right 
away.  'I  could  be  working  If  I  felt  well 
ounigh,  and  If  yon  were  hera  would  be 
working  sure.  Be  sure  and  say  what  yon 
think  about  the  plmpblng  school  I  qwke 
about  In  my  last  letter.  From  yonr  lorlng 
friend.  KIL** 

The  not  extract  In  tbe  opinion  la  taken 
frnn  tbe  letter  of  March  18th,  and  conirists 
of  portions  takm  tnm  selected  parts,  con- 
reylng  a  very  inaccurate  smse  of  it  as  a 
whole.  It  la  found  on  page  178  of  the  rec- 
ord, and  the  more  Important  passages  not  re- 
ferred to  In  the  opinion  are:  "Yon  know  that 
if  yon  deal  square  with  me  I  will  try  and 
do  my  best  for  you.  I  think  you  will  change 
your  mind  about  some  things  soon.  I  have 
been  to  Gtnclnnatl  since  I  wrote  last  Went 
to  take  care  of  horses  on  train,  got  pass 
back,  and,  as  I  expected  to  get  letter  trom 
yon.  used  It  and  got  back  In  time  to  get  your 
nice  letter.  I  don't  care  much  for  the  style 
of  it,  but  think  it  funny.  I  don't  want  you 
to  say  any  more  about  what  is  past,  if  you 
Intend  to  act  straight  in  the  future.  •  *  * 
Now,  Johnny,  old  boy,  yon  know  bow  I  care 
for  you,  and  also  know  that  I  would  do 
anytblng  for  you  that  I  consider  rlgbt  So 
consider  everything,  also  remember  our  talk 
we  had  together  before  I  left  St  Paul.  Why 
Is  it  yon  turn  against  me  now?  Is  It  because 
I  am  in  poor  luck  and  broke?  ♦  •  *  I 
told  yon  all  about  my  past,  and  gave  you 
a  true  account  of  i^  toa  I  did  not  think 


yoo  would  care  for  me  after,  but  you  told 
me  then  ttut  you  cared  more  for  me  then 
than  you  did  before.  I  would  not  try  to 
make  friends  with  any  one  without  letting 
them  know  my  record.  Well,  everything  you 
did  at  that  time  got  me  to  care  more  for 
my  little  partner.  Dont  tnm  against  me 
now,  old  boy,  Just  whMi  I  need  a  friend 
more  than  I  ever  did."  EMdently  this  man 
bad  aeea  dark  days,  but  had  found  a  friend 
in  this  boy,  In  whom  he  confided  and  trusted, 
and  whom  he  appeared  to  want  to  help. 

The  extracta  set  out  in  the  opinion  from 
the  letter  of  March  IStfa  constitute  another 
Instance  where  only  portions  are  extracted 
and  put  together,  apparently  making  a  con- 
secutive writing,  whweaa  It  requires  a  con- 
sideration of  the  entire  letter  to  ascertain 
the  meaning  of  the  writer.  The  following 
selections  illuBtrate  the  theory  that  no  Im- 
moral motive  Induced  the  correspondence: 
"If  you  studk  to  me,  would  I  be  bumming 
around  the  country,  or  would  I  be  working 
steady  and  saving  money  for  us  both?  Just 
thInlE,  John,  old  boy,  think  of  the  number  of 
times  you  told  me  you  cared  for  me,  how 
you  got  me  to  give  up  my  habits,  and  at 
the  same  time  the  few  friends  I  had.  Why 
did  I  do  It?  Why  did  you  get  me  to  think 
you  cared  for  me?  Was  the  little  yon  got 
ont  of  me  worth  It?  To  wreck  a  man's 
life,  spoil  all  his  chances,  try  to  drive  him 
crazy,  or  send  him  to  the  pen,  will  you  do 
all  this,  John,  or  will  you  stick  to  your 
word  this  time?  •  *  •  I  need  you  to 
ke^  me  straight  for  awhile  until  I  get  set- 
tled somewhera"  The  letter  of  March  28th, 
found  at  page  192  of  the  record,  contains 
the  following:  "So  keep  our  bnsiness  to 
yourself  until  such  time  as  I  wish  to  make 
It  public.  You  know  that  my  letters  to  you 
have  been  crazy  enough,  but  you  also  know 
that  I  don't  write  such  letters  to  any  one 
elsfc  As  for  your  mother,  you  know  that 
I  always  said-  that  she  was  all  right,  and 
that  I  have  the  greatest  respect  for  her.  Sbe 
will  not  Interfere  between  us,  I  know,  as 
she  knows  whether  yoo  will  be  better  off 
with  or  without  me."  This  letter  bears  out 
the  claim,  made  by  the  defense  at  the  trial, 
that  the  mothor  bad  consented  to  their  trav- 
eling together  to  look  for  work,  and  these 
expressions  of  respect  for  the  mother  are 
not  In  harmony  with  any  base  relations  with 
the  boy  and  are  inconsistent  with  a  plan 
to  effect  their  murder.  Another  letter  ap- 
pears tn  the  record  on  page  189,  not  referred 
to  in  the  opinion,  dated  at  Cairo,  III.,  March 
26th,  In  which  the  writer  refers  to  their 
probable  trip  to  Winnipeg  the  following  June, 
and  looks  forward  to  meeting  the  boy  at 
St  Paul,  and  contains  tbe  following  declara- 
tion of  friendship:  "Well,  Johnny,  old  boy, 
we  will  stick  together  this  season,  and  then, 
if  you  wish  to  leave  me  on  your  own  ac- 
count. I  won't  prevent  you;  but  I  shall  be 
sorry  to  lose  you  even  then,  because  I  do 
care  for  yon.** 
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Anotber  point  emphasized  in  the  opinion 
In  snpport  of  the  arffument  that  the  evl- 
dcttce  unerringly  and  concloaiTely  leads  the 
mind  to  bat  one  condnalon — murder,  deliber- 
ate and  premeditated— la  the  Incident  at  St 
James.  The  record  does  not  support  the 
assertion  that  the  father  objected  to  the  com- 
panionship because  of  any  unnatural  rela- 
tion between  defendant  and  the  boy.  He 
objected  to  his  son  leaving  St  James  and 
going  with  defendant  as  of  coarse  he  bad 
a  right  to  do;  but  that  such  objection  was 
based  upon  the  ground  intimated  by  the  state 
was  entirely  unproved.  If  it  were  true,  there 
would  have  been  no  mere  objection  by  the 
father,  and  friendly  relations  between  him 
and  defendant  would  then  and  there  have 
been  immediately  severed.  But  after  that 
date  defendant  visited  at  the  home  of  the 
fatbOT  and  was  upon  friendly  terms  with 
him  at  St  Louis,  and  Mr.  Eeller  did  not 
deny  that  he  had  written  defendant  asking 
for  a  loan  of  money.  Besides,  during  most 
of  the  period  under  consideration  the  father 
was  away  from  home,  and  the  son  was 
living  with  his  mother,  and  upon  cross- 
examination  Mr.  Keller  stated  that  so  far 
as  be  knew  the  boy  might  have  accompa- 
nied defendant  upon  their  various  trips  with 
the  consent  of  the  mother,  all  of  which  Is 
consistent  with  an  innocent  friendship,  al- 
though loosed  by  the  father. 

Defendant  gave  no  coherent  account  of 
the  tragedy.  He  protested  that  be  could  not 
have  killed  his  friends,  that  there  was  no 
reason  for  shooting  Johnny  and  his  mother, 
and  claimed  that  his  mind  was  a  blank  as 
to  the  details  of  the  occurroice,  and  Imme* 
dlately  thereafter  appeared  at  police  head- 
quarters, excited  and  faint  and  urged  the 
officer  to  said  a  doctor  quick — that  he  might 
have  hurt  some  one.  His  conduct  and  dec- 
larations are  ccmsistent  with  the  theory  that 
the  deed  was  committed  in  the  heat  of 
passion,  or  at  least  without  deliberation. 
While  it  conclusively  appears  from  the  evi- 
dence that  the  boy  met  bis  death  at  the 
hands  of  defendant  by  means  of  a  revolver, 
that  the  shooting  was  Inexcusable  and  un- 
Jnstiflable,  yet  the  evidence  Is  convincing  that 
the  tragedy  was  the  outgrowth  of  some  sud- 
6ea  quarrel  or  disturbance,  and  was  com- 
mitted in  the  heat  of  passion  brought  about 
by  the  peculiar,  excitable  temperament  of  the 
man,  bis  lova  for  the  boy,  and  the  probable 
interference  with  their  companlonBhip.  To 
what  extent  defendant  became  unbalanced, 
and  to  what  degree  an  Intention  to  effect 
death  was  manifested,  were  unquestionably 
the  exclusive  and  absolute  duty  of  the  Jury 
to  determine. 

The  degree  of  guilt  as  shown  by  the  cir- 
cumstances surrounding  the  commission  of  a 
homicide.  Is  well  defined  In  the  law,  as  the 
'result  of  long  experience.  By  the  common 
Jaw  murder  was  the  nnlawfol  killing  of  a 
human  being  with  mallcft  aforethought,  ex- 


pressed or  implied.  There  were  no  d^ees 
of  murder,  and  all  such  crimes  were  punish- 
able by  death.  But  the  Legislature  In  Its 
wisdom,  in  common  with  many  other  states^ 
divided  murder  Into  degrees  according  to 
the  circumstances  attending  Its  commission. 
This,  upon  the  theory  that  In  natural  Justice 
the  penalty  of  death  should  not  be  inflicted 
in  cases  where  the  evidence  Indicated  that 
the  homicide  was  the  result  of  sudden  passion 
or  impulse,  and  not  committed  with  delibera- 
tion, reflection,  or-  a  fixed  and  determtued 
purpose.  A  homicide  committed  cm  a  sudden 
Impulse  may  be  premedltoted.  In  a  certain 
sense;  because  of  intent  to  kill,  yet  it  Is  not 
deliberate,  and  therefore  does  not  constitute 
murder  In  the  first  degree.  Copeland  v.  State, 
7  Humph.  (Tenn.)  479;  Com.  v.  Drum,  68  Pa.. 
9;  Lelghton  v.  People,  88  N.  T.  117;  Fahne- 
stock  v.  State,  23  Ind.  231.  To  consUtute 
murder  in  the  first  d^ee  there  must  be  a 
fully  formed  purpose  to  kill,  with  so  much 
time  for  snch  deliberation  and  premedltatliMi 
as  to  convince  the  Jury  that  such  purpose  Is 
not  the  immediate  offspring  of  rashness  and 
Impetuous  temper,  and  that  the  mind  has 
become  folly  consclons  of  Its  design.  Com. 
r.  Drum,  supra.  It  is  enough,  however.  If 
there  Is  time  for  the  mind  to  think  upon  or  to 
consider  the  act  and  then  determine  to  do  it 
In  Lelghton  v.  People,  88  N.  T.  117,  It  was 
said:  "An  act  coexistent  with  and  insepa- 
rable from  a  sudden  impulse,  although  pre- 
meditated, could  not  be  deemed  deliberate,  as 
wheu,  under  sudden  and  great  provocation, 
one  instantly,  although  intentionally,  kills 
anotber.  But  the  statute  is  not  satisfied  un- 
less the  intention  was  deliberated  upon.  If 
the  impulse  is  followed  by  reflection,  that  Is 
deliberation."  More  fully  steted  In  Fahne- 
stodE  V.  State,  supra,  as  follows:  "In  murdw 
In  the  first  degree,  premeditated  malice  r» 
quires  that  there  should  be  time  and  oppor^ 
tunl^  for  deliberate  thought  and  that  after 
the  mind  conceives  the  thought  of  taking  the 
life,  the  conception  is  meditated  upon,  and  a 
deliberate  determination  formed  to  do  the 
act  That  being  done,  then,  no  difference  how 
soon  the  fatal  resolve  Is  carried  Into  exe- 
cution. It  is  murder  in  the  first  degree;  In 
murder  in  the  second  degree,  the  purpose  of 
intention  to  kill  is  followed  bnmedlately  by 
the  act  and  is  not  premeditated,  the  time 
and  the  circumstances  are  not  such  as  to 
allow  the  deliberate  thought  yet  tbere  must 
be  a  formed  design  and  purpose  to  kill." 

I  will  not  presume  to  pass  any  critltism 
upon  the  learned  trial  court  for  tiie  manner 
In  which  tlie  different  d^rees  of  murder  were 
submitted  to  the  Jury,  but  I  cannot  refrain 
from  expr^slng  regret  that  murder  In  the  sec- 
ond degree  and  manslaughter  in  the  first  de- 
gree did  not  receive  more  independent  treat- 
ment with  reference  to  the  evidence.  The  Jury 
appear  to  have  caught  the  distinction  only 
in  part,  for  after  being  In  consultation  for 
■  con^derable  tlm^  thoy  returned  Into  the 
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courtroom  and  presented  Uw  following  qaes- 
tion  to  tbe  court  for  answer:  "If  John  Kel- 
Iw  was  shot  bj  detoidant  In  tbe  beat  of  sud- 
den passion,  on  the  spur  of  tbe  moment,  Im- 
mediately following  a  scuffle  witb  Mrs.  Kdler, 
with  Intent  to  kill,  but  wltbont  previous  In- 
tention, would  that  be  murder  In  tbe  first  de- 
gree? But  the  court  replied  that  It  could  be 
best  answered  by  again  reading  to  the  Jury 
that  part  of  the  charge  which  explained  the 
question,  and  tberenpoo  restated  tbe  general 
principles  of  law  applicable  to  murder  In  tbe 
flrst  and  second  degree,  and  manslaughter 
In  the  first  degree,  without  reference  to  the 
evidence  applicable  to  the  principles  announ- 
ceA,  I  do  not  claim  any  error  here,  but,  con- 
sidering subsequent  developments  as  to  In- 
fluences at  work  upon  the  Jury,  and  in  view 
of  the  fact  that  tbe  Jury  were  In  doubt  on 
this  very  point.  It  was  unfortunate  that  such 
phase  of  the  case  was  not  more  Independently 
set  ont  In  the  charge.  However,  tbe  trial 
court  was  of  the  opinion  that  the  evidence 
was  not  all  one  way,  but  that  It  was  doub^ 
ful  what  degree  of  crime  bad  been  commit- 
ted, and  hence  tbe  Jury  must  determine  It 
Had  the  court  Instructed  tbe  Jury  that  the 
evidence  did  not  warrant  any  other  verdict 
than  murder  in  tbe  first  degree,  can  it  be 
doubted  that  it  would  have  been  an  In* 
fringement  upon  the  province  of  tbe  Jury  and 
error?  But  the  majority  of  the  conrt.  acting 
as  a  court  of  review  upon  appeal,  differ  with 
tbe  learned  trial  court  as  to  the  weight  of  tbe 
evidence,  and  bold  that  only  one  conclusion 
was  possible  and  tbat  any  other  than  the  one 
arrived  at  by  tbe  Jury  would  have  been  an 
Impeachment  of  their  Intelligence. 

Such  being  the  Issues,  were  the  Jurors  per- 
mitted to  proceed  in  their  consideration  of  the 
evidence  In  that  calm,  free,  and  unprejudiced 
attitude  of  mind  demanded  by  common  con- 
sent and  guarantied  by  the  law  of  criminal 
procedure?  According  to  the  affidavit  of  Jur- 
or Gorman,  after  the  trial  had  commenced 
and  the  selection  of  a  Jury  was  In  progress, 
at  about  noon  on  May  16th,  tbe  St  Paul  Dally  i 
News,  published  at  St  Paul,  was  placed  In  ; 


tbe  hands  of  one  of  the  Jurors,  and  contain- 
ed the  article  referred  to  In  the  affidavit  as 
"Exhibit  B"  and  found  In  the  record.  Mr. 
Gorman  affirms  that  be  read  the  article  him- 
self, and  that  many  of  the  jurors  commented 
upon  It  and  accepted  its  contents  ns  true. 
Tbe  article  was  headed:  "Two  Murderers  In 
Plot  to  Escape.  Gottschallc  and  Williams 
Had  Murderous  Bludgeon  Beady  for  Use. 
Sheriff  Frustrated  Plan."  Tbe  article  con- 
tains a  detailed  statement  of  an  effort  made 
by  tbe  two  so^lled  murderers  to  escape;  that 
Williams  confessed  to  being  in  the  plot  and 
tbat  be  (Williams),  being  a  plumber  by  trade, 
bad  unscrewed  a  piece  of  gas  pipe,  one  Inch 
In  diameter  and  two  feet  long,  which  con- 
nected the  shower-bath  arrangement  In  the 
bathroom  on  the  third  floor  of  tbe  Jail;  that 
wnilams  admitted  It  was  planned  tor  either 
himself  or  Gottschalk,  when  a  favorable  oih 
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portnnlty  offered,  to  fell  their  jailer  with 
the  pipe,  get  poaacaslon  of  tbe  k^s,  and  ao 
make  tbeir  escape.  Tbe  article  was  Intensi- 
fied by  a  picture  of  tbe  piece  of  gas  pipe, 
underneath  which  were  the  words.  In  large 
letters:  "Weapon  Wblcb  Oottscbalk  and 
Williams  Prepared  to  Aid  la  Their  Bscape 
from  Jail."  At  the  close  of  the  article  It 
was  stated  tbat  Williams*  attorney  denied 
any  such  confession  had  been  made.  The  ac- 
cusation against  the  defendant  was  false  In 
every  particular,  but  such  fact  was  unknown 
to  the  Jurors  until  the  trial  was  over,  and  al- 
though the  paper  was  placed  In  the  hands 
of  Gorman  and  another  Juror  before  they 
were  selected  as  Jurors  In  the  case,  yet  It  Is 
averred  In  the  affidavit  that  the  article  was 
read,  considered,  and  commented  on  by  dif- 
ferent members  of  the  Jury  while  they  were 
In  the  discbarge  of  their  duties  In  weighing 
tbe  evidence.  It  Is  not  denied  that  the  article 
appeared  either  In  the  noon  or  evening  edition 
of  tbe  Daily  News  on  May  15th,  and  there 
was  no  attempt  on  the  part  of  the  state  to 
contradict  the  statements  made  in  the  affi- 
davit The  consequence  was  tbat  certain  of 
tbe  Jurors,  while  considering  the  evidence, 
were  probably  under  the  Impression  that  the 
man  th^  were  trying  for  his  life  was  ready 
to  commit  another  murder,  If  necessary.  In 
order  to  effect  bis  escape. 

Tbe  trial  proceeded,  and  on  May  IStb.  In 
the  S  o'clock  edition  of  tbe  St  Paul  Dispatch, 
appeared  an  article  bearing  upon  the  trial 
of  defendant  and  according  to  the  affidavit 
of  Mr.  Gorman,  one  of  the  Jurors,  the  Jury 
were  permitted  to  separate  during  the  course 
of  the  trial,  and  during  the  adjournment 
on  the  evening  of  May  18th  the  paper  re- 
ferred to,  containing  the  article  stated,  came 
Into  his  hands ;  that  he  and  other  Jurors 
read  the  same;  and  that  he  believed,  from 
his  acquaintance  with  tbe  Jury  and  with 
the  circumstances  of  the  trial,  that  the  Jury 
were  greatly  prejudiced  against  defendant 
on  account  of  the  article.  A  aimilar  affidavit 
was  made  by  Juror  Reed.  "That's  a  Damned 
Lie  I  Shouts  the  Accused."  was  the  beadfng 
Id  large  type,  and  the  paper  containing  the 
article  is  attached  to  one  of  the  affidavits 
in  the  record,  and  Is  In  part  as  follows: 

**WtIllama'  Heated  and  Unexpected  Beply  to 
Coan^  Attorney  l^roducea  a  Tense  Blo- 
ment  at  tbe  Williams  Murder  Trial  To- 
day—Proceedings In  Detail. 

"Did  you  ever  see  a  wild  beast  at  bay 
■ — teeth  exposed,  eyes  glaring  with  fury, 
claws  unsheathed  for  the  savage  spring? 
Williams— William  Williams— was  the  wild 
beast  this  morning  as  he  sat  on  the  witness 
stand,  baited,  surrounded,  at  bay. 

"Tbe  bell  wltbln  the  man  bnrst  forth  In 
uncontrolled  fury  and  he  screamed  out: 

**  *No  sir,  it's  not ;  that's  a  damned  lie.' 

"VictlniB  devoted  to  death  used  once  to 
stand  on  the  bloody  sands  of  the  arena  In 
Bome,  a  drcle  of  faces  all  about  them. 
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*mM  scale  la  infinitely  lees  Id  courtroom 
Na  1— a  small,  poor  place  to  exonplKy  the 
ancient  show  of  the  arena;  but  the  parallel 
was  visible.  Willlanu  aat  there  on  the  stand, 
the  center  of  a  aemlcircle  of  crowding  people 
that  had  cnuhed  Into  the  room. 

"He  finished  his  story  to  the  friendly 
attorneys  for  the  defense,  told  It  with  some- 
thing like  a  pacific  smile  on  bis  great  mouth, 
told  it  as  though  It  would  be  received  as 
the  correct  statement  of  hla  nnselflah  affec- 
tion for  the  dead  boy,  John  Keller. 

"But  if  he  tlwught  for  a  moment  that  tliis 
pleasant  tale  of  self-denial  would  establish 
him  as  the  kind  friend  of  'Johnny*  he  was 
terribly  deceived. 

"Baiting  B^an. 

"County  Attorney  Kane  began  the  crosa- 
examination,  the  baiting,  the  prodding,  the 
searching  Into  htm,  the  unrelenting  scrutiny 
into  bis  dark  consciousness,  and  the  man 
«adured  for  a  time,  and  then  the  hell  of 
hot  fury  burst  forth. 

"It  was  a  terrible  spectacle.  The  grea^ 
strong  neck  made  spectaton  tliink  (tf  the 
hangman's  eager  noose. 

"The  blood  of  the  murdered  lad  and  bis 
mother  called  calmly  and  coldly  for  venge- 
ance, never  ceasing  the  appeal  even  when 
the  exulting  devil  within  the  man  prompted 
him  to  cry  oat. 

"O,  if  he  only  held  a  knife  grasped  tightly 
in  his  right  band ;  if  he  could  only  once  more 
bold  with  clinched  steady  fingers  the  pistol 
that  be  bad  been  permitted  to  examine  as 
he  sat  there,  then  how  he  would  have  spmi^ 
Into  the  arena  to  fight  and  die  right  there 
In  court  room  No.  1,  die  at  the  very  feet 
of  Clark  and  Melsen  and  the  stout  Flcba. 

"Surely  he  would  have  sprung  from  that 
witness  stand  screaming  his  defiance,  pale, 
distorted,  to  kill  once  mon^  with  a  grin  of 
contempt  for  the  dai^lng  hai^pnui'a  noose. 

"QiUeted  by  GounseL 

I'But  he  did  not  stwlng.  Once  he  half 
rose  from  the  cbaSr  of  tOTtore*  bvt  sat  down 
again. 

"'Don't  get  angry,  dont  show  temper,' 
quieted  the  counsel,  Gormican  and  Clark, 
and  the  poor,  forlorn,  friendless  animal  with 
the  r^nlsive  foce  subsided,  while  Kane, 
county  attorney,  resumed  the  attack. 

"It  was  no  use  for  WllUama  to  lock  tm 
friendliness  there  In  that  close  ring  of  faces, 
no  use  now  to  apologise,  mumbling  for  the 
bloody  deaths  of  mother  and  son  sleeping 
the  sleep  that  knows  no  waking  under  the 
apring  sod  of  the  graveyard.  Too  late,  too 
late,  now— and  for  the  moment  the  hell 
despair  broke  Its  bonnds  within  him  and 
he  screamed: 

'**No,  sir,  tfs  not;  that's  a  damned  Ue.' 

***Ton  bad  beet  dose  that  knife  on  your 
table,'  advised  John  Clark,  veteran  policeman. 

*"Do  you  think  he  would  really  sprlngr 

*"WeU,  be  might.' 


"What  Boused  tbe  DerilT 

"What  was  it  made  Williams  scream  ootf 
Why  simply  this:  He  had  taken  Johnny 
Keller  with  liim  to  Fort  Assinniboine,  where 
he  was  w<»-klng  for  the  United  States  govern- 
ment as  a  steamfitter. 

"Why  didn't  he  stay  there  at  work  and 
good  wages  rather  than  abandtm  his  work 
in  about  a  week? 

"Because  the  'sleeping  acmnnmodations' 
were  not  fit  for  Jolumy.  So  be  bought  a 
home  ticket  for  'Johnny/  bad  16  cents 
left,  and  thai  took  'firelghf  home. 

"Did  he  remonber  a  man  named  Harrin? 

"Yes,  Marvin  was  a  foreman. 

"Do  you  remember  Murphy? 

"Murpliy— Murphy— ^ell  It  did  seem  that 
he  had  heard  tiM  name  somewheres. 

"Now,  dldnt  Murphy  object  to  your  sleep- 
ing In  the  same  room  with  that  boy?  Dldnt 
you  tell  him  that  if  the  hoy  went  yon  would 
go,  you  would  both  ga   Isn't  that  true? 

"And  then,  face  pale  with  fury,  Williams 
screamed  out: 

'"No,  sir.  It's  not;  that's  a  damned  Ue.* 

"Keep  quiet,  cmnpose  yourself,  Mr.  Wit 
Hams.  A  deputy  (Aerlff  has  stolen  around 
on  yonr  left  flank  there  by  the  south  aid 
of  the  jury  box.  Mleeen  Is  there  and  Clark 
and  Picha.  Dtmt  spring  down  to  fight  and 
die  here  in  tJM  little  arena,  dai^  from  its 
hideous  blue  curtains.  Ke^  quiet,  Williams. 
These  Btnmg  man  would  tear  you  limb  trom 
limb. 

"It  was  an  awful  thing  to  see  this  home- 
less hobo  sitting  tliere,  figlitlng  the  world, 
his  imly  friend,  the  lealng  devU  vltbln 
him,  urging  him  on  with  hot  whlapers  to 
his  doom." 

Ignoring  the  assertion  In  the  affidavit  that 
the  Jury  were  influenced  thereby,  wliat  were 
the  probabilities?  Recall  here  the  theory  upon 
which  the  state  conducted  the  prosecution  for 
murder  in  the  first  degree,  and  that  there 
was  another  phase  of  the  case  Inconslstrat 
witb  murder  In  the  first  degree,  while  con- 
sidering the  probable  effect  of  this  news- 
paper article  upon  the  minds  of  ttie  Jurors. 
And  the  majority  opinion  disposes  of  It  by 
stating  that  It  did  not  purport  to  refer  to 
any  matter  occurring  outside  of  the  court- 
room; that  the  article  correctly  stated  tbe 
evidence,  and  that  tbe  comments  related 
to  matters  occurring  in  tbe  presence  of  the 
Jury,  who  were  in  a  position  to  v»Ify  tbem. 
The  only  possible  ground  for  the  admis- 
sion of  the  question  as  to  Marvin  and  Mur- 
phy waa  to  lay  the  foundation  for  Impeach- 
ment cxC  the  defendant  Those  qnestltnis 
implied  that  Murphy  was  In  possesshm  of 
knowledge  which  caused  him  to  preroit  the 
continuation  of  tlie  companionship.  Tbe 
very  fact  that  the  question  was  put  to  de- 
fendant carrying  with  It  a  false  Inainuatlon. 
was  the  sting  which  threw  defwdant  into 
tbe  raging  passion  described  In  tbe  article, 
conceding  it  to  be  true.  The  state,  with 
all  the  machinery  at  its  command,  tor  col- 
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lectlng  evldeDce,  was  willing  to  let  ttae  Im- 
ptrtatton  rest  apon  the  denial  of  defendant, 
without  calling  Mnrpby  or  Marrln  to  prove 
the  troth  of  the  charge.   The  defeDBe  was 
powerless.   It  conld  not  call  Murphy  and 
Harrln  to  support  defendant's  denial.  The 
Insidlons  Insiniiatlon  had  been  lodged  In 
the  minds  of  the  Jtu7.   It  would  take  some 
effort  for  them,  nnlearned  in  the  law,  to 
percelTB  that  the  state  had  made  a  abam 
play.   Bat  the  "baiting"  and  "prodding"  bad 
caused  nbe  bell  of  that  fury  to  burst  forth" ; 
and  this  was  what  the  state  wanted.  Can 
It  be  doubted  that  this  newspaper  comment,  \ 
brought  to  the  Jury  without  the  knowledge 
of  the  court,  had  weight  with  them  when  \ 
considering  a  critical  point  in  the  case?  | 
W&B  this  no  more  than  a  fair  report  of  the  ; 
court  proceedings?   To  what  purpose  has  the 
sanctity   of  the  Jurors'  prerogative  been  , 
guarded  by  statutes  if  they  may  ruthlessly  : 
be  encroached  upon  In  this  manner?  What 
a  pity  the  talent  exhibited  in  that  write-up 
could  not  be  engaged  in  a  better  service  than 
thus  exploiting  the  frailties  of  the  unfortu- 
nate! 

I  believe  the  views  I  have  attempted  to 
express  are  in  harmony  with  the  general 
trend  of  Judicial  thought  and  expression 
on  the  subject  In  tbe  case  of  State  v. 
Mccormick,  20  Wash.  94,  64  Pac.  764,  the 
trial  court  was  reversed  and  a  new  trial 
granted  on  the  ground  that  tbe  court,  with- 
out permission  of  defendant,  delivered  to 
certain  of  tbe  Jurors  letters  and  newspapers 
addressed  to  them,  although  tbe  letters  were  ; 
from  a  distance  and  bad  been  in  transit  for  i 
several  days,  and  the  newspapers  contained  , 
nothing  relative  to  the  cause  on  trial.  The  | 
court  say:  "It  Is  tbe  intention  ot  tbe  law 
that  Jurors  In  all  actions  shall  be  most  care- 
fully guarded  from  outside  Influence,  and 
while  it  is  probably  true,  In  this  case,  that 
the  documents  sent  In  did  not  Influence  them 
In  arriving  at  their  verdict.  It  Is  iKisslble 
that  they  did.  •  •  •  The  opportunity 
was  given,  and  the  fact  that  they  might 
have  contained  something  of  tbe  iElnd  Is 
Buffleient."  In  Com.  v.  Johnson,  6  Pa,  Co. 
Ct  B.  286,  a  newspaper  containing  the 
foUowii^  expression  was  read  in  tbe  pres- 
ence of  tbe  Jurors  and  discussed  by  them : 
**We  hope  that  strict  Justice  will  be  accord- 
ed to  the  defendant,  and  that,  If  Innocent, 
which  few  believe,  he  may  be  able  to  prove 
it,  and  thus  save  bis  neck  from  the  gallows." 
This  was  held  to  be  suflScient  gronnd  for  a 
new  trial,  and  tbe  trial  court  mta  reversed. 
In  People  v.  Stokes,  108  Gal.  108.  87  Pac 
a07,  4St  Am.  St  Bep.  102,  a  newspaper  arti- 
cle waa  read  In  the  jury  room  which  con- 
tained a  report  of  tbe  evidence  to  the  case, 
Inclndtog  certain  evidence  which  tlie  court 
had  mled  to  be  Inadmissible,  and  also  con- 
tatoed  Intlmatlous  that  two  of  the  Jurws 
bad  been  corrupted.  A  new  trial  was  gran^ 
ed,  alUuragta  it  did  not  appear  that  the 
Junoa  were  In  Any  manner  prejudiced  there- 


by, and  In  that  case  the  rule  Is  stated  (taken 
from  Woodward  v.  LeavItt,  107  Mass.  466, 
9  Am.  Rep.  49) :  That  where  evidence  has 
been  introduced  tending  to  show  that  with- 
out authority  of  law,  but  without  any  fault 
of  either  party  or  his  agent,  a  paper  was 
communicated  to  the  jury  which  might  have 
Influenced  their  minds,  the  testimony  of  tbe 
Jurors  is  admissible  to  disprove  that  the 
paper  was  communicated  to  them,  but  not 
to  show  whether  they  were  influenced  by 
it  WllliamB  v.  State,  S3  Tex.  Or.  B.  128. 
26  S.  W.  629,  28  8.  W.  958,  47  Am.  St.  Rep. 
^1,  Is  a  very  Instructive  case.  Intensifying 
by  contrast  the  rule  that  when  a  newspaper 
contains  a  true  report  of  the  evidence,  and 
nothing  more,  the  Inference  cannot  be  raised 
that  the  Jury  were  prejudiced  thereby.  Tbe 
court  say:  "So  far  as  we  are  able  to 
gather  from  transcript  there  Is  nothing  to 
the  report  nor  in  the  paper  itself,  which  In 
the  slightest  degree  Indicated  the  drift  of 
public  opinion  as  to  appellant's  guilt  or  in- 
nocence, nor  Is  any  prejudice  or  bias  for 
or  agatost  appellant  shown  In  any  comment 
therein,  and  It  contained  no  fact  that  was 
not  Introduced  In  the  evidence  on  the  trial." 
In  Cartwrlght  v.  State,  71  Misa.  82, 14  South. 
526,  It  was  held  to  be  ground  for  a  new 
trial  because  members  of  the  Jury  procured 
and  read  newspapers  containing  reports  of 
the  evidence,  accompanied  by  comments  of 
the  reporter  onfrlendly  to  defendant  and 
calculated  to  excite  prejudice  against  him. 
In  Carter  v.  State,  77  Tenn.  440,  a  new 
trial  was  granted  by  a  majority  of  the  court 
upon  tbe  ground  that  the  jurors  had  been 
permitted  to  read  a  newspaper  article  about 
the  trial  of  the  case.  Two  of  the  Judges 
dissented  upon  the  ground  that  they  did 
not  consider  tbe  newspaper  article  Inflam- 
matory In  character  or  calculated  to  prej- 
udice the  prisoner's  case  with  the  Jury,  be- 
cause the  article  only  gave  a  history  of  the 
case  and  the  progress  of  the  trial,  concern- 
ing which  tbe  Jurors  were  as  well  posted 
as  the  writer  of  the  article.  In  Walker  v. 
State,  37  Tex.  366,  It  was  held,  error  to 
allow  Jurors  to  have  access  to  newspapers 
contatotog  an  imperfect  or  incorrect  account 
of  the  trial,  together  with  the  comments 
upon  the  persons  and  character  of  those 
connected  with  the  tjlaL  For  cases  where 
the  newspaper  articles  were  prejudicial,  but 
had  been  waived  by  defendant  and  his 
counsel,  see  Bulltoer  t.  Stote,  95  111.  804; 
Stote  V.  Walton,  02  Iowa.  465.  61  N.  W. 
179.  A  timely  article  on  this  subject  ap- 
peared in  the  April.  1905,  number  ot  the 
Green  Bag,  by  Clarence  Bishop  Smith. 

As  an  tostance  that  trial  courts  are  m- 
deavorlng  to  forestoll  tbe  effecte  of  the  ever 
active  reporter  and  secure  Uie  co-operation 
of  tiie  press,  tbe  presiding  judge  at  the 
famous  Suit  Case  trial  In  Boston  called  In 
tbe  represoitatives  of  the  press  and  request- 
ed them  to  r^rato  from  publishing  any 
tUng  concerning  the  case  in  advance  of  the 
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trial,  and  then  only  tbe  actaal  proceedings; 
and  In  this  Instance  tbe  newspapers  wonid 
nndonbtedly  have  refrained  from  publishing 
tbe  articles  mentioned,  had  it  occurred  to 
their  representatives  that  such  action  wonld 
be  an  encroachment  upon  the  duties  of  the 
court  I  am  aware  that  In  the  case  be- 
fore us  the  matter  referred  to  was  not 
brought  to  the  attention  of  the  conrt  pend- 
ing the  trial.  But  only  80  days  had  elapsed 
since  the  homicide.  The  press  had  written 
up  tbe  tragedy  at  that  time,  and  It  la  a 
matter  of  common  knowledge  that  there  was 
much  public  excitement  Under  such  circum- 
stances, It  was  a  mistake  to  allow  tbe  Jmy 
to  separate,  and  In  all  such  cases  unusual 
care  should  be  taken  to  gain  the  assistance 
of  the  press  In  securing  the  proper  admin- 
istration of  justice.  The  trial  court  baring 
been  Informed  of  tbe  true  situation  upon  the 
motion  for  a  new  trial.  It  was  an  abuse  of 
discretion,  In  mj  Judgment,  not  to  grant 
the  motion. 


In  re  PAYMENT  OF  REAL  BSTATB 
TAXES  IN  PINE  COUNTY. 
In  n  ATWOOD  LUMBER  GO. 
(Sapreme  Court  of  Mbinesota.  Dec.  8,  1905.) 

1.  TAXATTON — ^ASSESSHEKT  OT  ReALTT. 

Real  property  is  required  by  the  statutes 
of  this  state  to  be  sssessed  for  taxatioa  on 
eren-nnmbered  years  only,  the  aBsessment  for 
tile  sncoeedlng  year  being  based  upon  the 
valuauoD  ^ven  the  property  the  prior  year. 

2.  Saue — DEUNQUEirr  Taxes — Aonoif  roa 
JuoaiCKNT. 

To  render  available  as  a  defense  In  proceed- 
ings to  obtain  judgment  for  the  taxes  for  the 
succeeding  year  the  claim  that  the  valuation 
of  the  property  for  that  year  was  unfair  and 
unequal  by  reason  of  the  fact  that  subsequent 
to  the  original  assessment  and  prior  to  the 
Ist  of  May  the  folIowiDg  year  a  large  body  of 
timber  standing  on  the  land  had  been  cot  and 
removed,  thereby  greatly  reducing  the  value  of 
the  land,  it  must  appear,  the  original  assess- 
ment being  fair  and  in  accordance  with  tbe 
trae  value  of  the  land,  that  the  facts  showing 
the  reduction  in  Its  value  were  presented  to  the 
board  of  equalisation  and  an  application  made 
to  those  Officials  tar  a  readjustment  of  tha 
assessment. 

S.  Same— Appuoatioii  to  Boabd  of  Eqitali- 

ZATION. 

The  officers  referred  to  would  have  tha 
power  and  it  would  be  their  duty  to  hear  and 
act  upon  such  application. 
4.  Saue — BBDUCTion  or  Assessment. 

Whether,  in  a  case  where  the  original 
assessment  at  real  property  was  fraudulently 
made  In  excess  of  the  true  valne  of  the  land, 
the  property  owner  would  be  required,  as  a 
condition  precedent  to  the  right  to  interpose 
such  a  defense,  to  apply  to  the  board  of  equali- 
sation tea  a  reduction  of  his  assessment,  quiere. 
(Syllabns  by  the  Court) 

Case  CcrtlSed  from  District  CSoart,  Pine 
County;  F,  M.  Crosby,  Judge. 

In  proceedings  to  enforce  payment  of  taxes 
on  real  estate  In  Pine  county,  the  Atwood 
Lumber  Company  filed  objections.  Case  cer- 
tified after  judgment  In  favor  of  the  tax. 
Affirmed. 


Edward  T.  Young,  Atty.  Gen.,  and  U.  B. 
Hnrley,  06.  Atty.,  for  tbe  State.  Olapp  4s 
Macartney,  for  objector. 

BROWN,  J.  In  proceedings  to  obtain 
Judgment  for  delinquent  taxes  in  the  county 
of  Pine  for  tbe  year  1903,  the  defendant  lum- 
ber company  Interposed  tbe  defense  that  its 
property  was  unfairly  and  unequally  assess- 
ed. After  trial  In  the  court  below  the  de- 
fense was  held  not  established,  and  Judgment 
was  ordered  for  the  tax  In  accordance  with 
tbe  assessment  of  the  property  as  It  appeared 
upon  the  tax  list  whereupon  the  case  was 
certified  to  this  conrt  to  determine  whethw 
tbe  defense  was  available  to  defendant;  no 
application  having  been  made  to  the  board 
of  equalization  to  correct  the  assessment 

The  facts  as  developed  on  the  trial  below 
disclosed  that  In  May,  1902,  the  land  In  ques- 
tion was  listed  for-  taxation  and  assessed  at 
$48  per  acre.  There  to  no  claim  that  thia 
assessment  was  unfair  or  unequal  or  in  ex- 
cess of  the  then  value  of  the  land,  and  the 
tax  levied  pursuant  to  It  was  subsequently 
paid  by  defendant  In  May,  1903,  the  land 
was  again  entered  npon  the  tax  list  at  the 
same  valuation,  pursuant  to  the  statutes, 
which  provide  that  real  property  shall  be  as- 
sessed In  even-numbered  years  only.  The 
tax  for  that  year  was  not  paid  by  defend- 
ant, bnt,  when  proceedings  reached  tbe  dis- 
trict conrt  on  application  tor  Jndgmrait,  de- 
fendant Interposed  tbe  defense  now  relied 
npon.  It  ajvears,  further,  that  at  the  time 
the  land  ^as  originally  assessed  in  1002  it 
was  covered  a  heavy  growth  of  pine  tim- 
ber, and  that  snbseqnent  to  that  assessment 
and  prior  to  May  1, 1608,  the  same  had  been 
entirely  cut  and  removed,  so  that  on  the 
latter  date  tiie  land  did  not  exceed  in  valne 
the  snm  of  $6.  There  to  nottiing  In  ttie  rec- 
ord tending  to  show  that  tbe  officers  having 
charge  of  the  levy  and  assessment  of  taxes 
had  any  notice  prior  to  May  1,  1908,  of  the 
fact  of  tbe  removal  of  the  timber,  or  that 
tbe  land  had  been  by  reason  fbiareot  dimin- 
ished In  valne.  No  application  wae  made  to 
the  conn^  board  of  equalisation  or  the  State 
Auditor  for  a  readjustment  of  tbe  assess* 
ment,  and  attention  was  first  called  to  tbe 
facta  constituting  the  defense  when  tbe  an- 
swer was  presented  in  this  proceeding.  The 
question  presented  Is  whether  tbe  fiacts 
stated  constitute  a  defense. 

Gen.  St  1894,  {  1588,  In  reference  to  de- 
fenses in  proceedings  of  this  kind,  provides 
that  If  all  provisions  of  the  law  relating  to 
the  assessment  and  levy  of  taxes  have  been 
complied  with,  of  which  the  list  filed  with 
the  clerk  shall  be  prima  facie  evidence.  Judg- 
ment shall  be  entered  for  the  taxes  disclosed 
by  that  list,  together  with  penalties  and  costs, 
and  that  no  omission  of  any  of  the  things 
by  law  provided  in  relation  to  the  assessment 
and  levy  of  taxes,  or  of  anything  required  by 
tbe  officer  or  officers  to  be  done  prior  to  filing 
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the  Ust  With  the  clerk  of  the  district  court* 
shall  be  a  defense  or  objection  to  the  taxes, 
nnless  It  Is  also  made  to  appear  that  such 
omission  resulted  to  the  prejudice  of  the  par- 
ty objecting  and  that  the  taxes  were  partial, 
or  unfairly  or  unequally  aaaessed.  In  such 
case,  but  In  no  other,  the  court  is  authori- 
zed to  reduce  the  amount  of  tax  to  corre- 
spond with  the  facta  and  glre  Judgmmt  ac- 
cordingly. The  precise  question  here  pre- 
sented has  never  before  been  presented  to 
this  court,  and  Its  determination  depends 
Tery  largely  i^n  the  construction  of  the 
statute,  the  substance  of  which  we  bare  Jost 
stated.  In  the  case  of  County  of  Otter  Tall 
T.  Batchelder,  47  Minn.  S12,  50  N.  W.  636, 
the  court  held  tliat  in  proceedings  for  the 
recovery  of  a  tax  Judgment  it  mlgbt  be 
shown,  for  the  purpose  of  reducing  the  tax 
charged  against  the  land,  that  the  statutory 
requirement  of  equality  of  assessment  bad 
been  intentionally  disregarded,  or  that  by 
reason  of  some  perfectly  obvious  mistake 
there  had  been  no  real  assessment  upon  any 
rule  of  equality,  even  though  It  did  not  ap- 
pear that  the  taxing  officers  had  failed  In 
any  respect  in  the  performance  of  their 
duties.  It  appeared  in  that  case  that  the 
lands  there  involved  were  unimproved,  situ- 
ated remote  from  public  highways,  and  the 
highest  cash  value  of  any  of  them  did  not 
exceed  ^.70  per  acre;  that  the  average  cash 
value  of  lands  In  the  whole  township  In 
which  the  particular  land  was  located  did 
not  exceed  $4.44  per  acre;  and  that  the  land 
in  question,  of  the  value  of  $2.70,  was 
fraudulently  assessed  at  f4.07  per  acre,  while 
other  lands  were  assessed  at  less  than  one- 
half  their  value.  Evidence  tending  to  prove 
these  facts  was  excluded  by  the  trial  court, 
and  OD  appeal  the  ruling  was  held  error,  and 
that  the  facts  stated  constituted  a  defense. 
It  appeared,  however,  that  prior  to  the  time 
of  interposing  the  defense  the  defendant 
therein  appeared  before  the  board  of  equall- 
cation  and  requested  a  readjustment  of  the 
taxes  on  the  basis  of  equality.  Reliance  Is 
bad  npon  that  decUdon  to  sustain  the  defense 
in  the  case  at  bar,  but  the  cases  are  essential- 
ly different.  Here  no  ai^Ucatlon  was  made 
to  the  board  of  eqnallaatlon  for  a  readjust- 
ment of  the  taxes.  The  officers  of  the  coun- 
ty were  not  Informed  of  the  removal  of  the 
timber  which  reduced  the  vq^tw  of  the  lands, 
and  the  record  falls  to  disclose  any  obvious 
mistake  In  the  aasesunent  or  any  fraodulent 
overvaluation.  It  Is  admitted  that  the  orig- 
inal usemment  against  the  lands  in  question 
was  fair  and  In  accordance  wldi  th^r  true 
value,  which  valuatlfUL  the  officers  were  re- 
quired, In  the  absence  of  some  reason  made 
known  to  than  which  would  Justify  a  reduc- 
tion, to  tOopt  as  a  basis  toe  the  taxes  of  1903. 
To  raider  available  the  defense  that  the  as- 
BB—aent  was  unequal  and  unfair  for  the 
year  1908,  by  rewm  of  the  diminisbed  value 
of  the  land,  application  should  have  been 


made  to  the  county  board  of  equalization  for 
a  readjustment  of  the  same.  If  such  appli- 
cation bad  been  made,  It  would,  on  the  facta 
stated,  have  been  the  clear  du^  of  the  t)oard, 
or  perhaps  the  State  Auditor  under  the  pro- 
visiouB  of  section  1652,  Gen.  8t  1894,  to  re- 
duce the  assessment  to  correspond  with  the 
facts. 

It  was  held  In  the  case  of  State  v.  Lakeside 
Land  Co.,  71  Minn.  283,  73  N.  W.  970,  that 
matters  of  this  sort  can  all  be  corrected  by  an 
application  to  the  board  of  equalization  so 
as  to  produce  entire  equality  among  the 
several  taxpayers,  and  that  it  must  be  pre- 
sumed that  such  board  would  do  its  duty 
and  correct  any  and  all  omissions  or  under- 
valnatlons  wblch  might  be  brought  to  tbelr 
attention.  In  the  absence  of  fraud,  or  demon- 
strable mistake,  the  acts  and  proceedings  of 
the  taxing  officers  prior  to  the  application 
for  Judgment  conclude  the  taxpayer,  and  in  a 
case  like  that  at  bar,  where  the  officers  fully 
compiled  with  all  statutory  requirements  and 
there  Is  no  fraud  on  their  part,  their  action 
must,  In  the  absence  of  some  sort  of  an  ap- 
plication to  them  for  redress,  be  held  final 
by  the  courts.  As  said  In  the  Batchelder 
Case:  "Ordinarily  the  citizen  Is  concluded 
by  the  action  of  the  officers  upon  whom  the 
duty  of  assessment  rests.  If  they  act  In  con- 
formity with  the  statute ;  and,  notwithstand- 
ing the  peculiar  features  of  our  tax  law,  pro- 
viding for  the  rendition  of  a  Jui^^ent  in  the 
tax  proceedings,  and  giving  the  right  to  defend 
before  the  pro[)erty  owner  Is  concluded  by 
such  Judgment,  It  must  still  be  considered  that 
under  ordinary  circumstances  the  assessment 
value  as  determined  by  the  assesBor  end  the 
proper  board  of  equalization  is  final.  It  can- 
not have  been  the  purpose  of  the  law  tbat  the 
honest  exercise  of  their  Judgment,  tmaflfected 
by  any  extraordinary  mistake,  should  t>e 
subject  to  review  and  reversal  by  the  courts, 
or  tbat  a  trial  in  court  should  be  allowed  in 
the  case  of  every  property  owner  who  might 
consider  that  the  taxing  officers  bad  erred 
in  their  estimate  of  the  value  of  bis  proper- 
ty.** It  follows,  therefore,  as  a  necessary  re- 
sult, that  the  remedy  of  a  taxpayer  in  a  case 
like  this  is  by  application  to  the  board  of 
equalization  for  relief.  If  it  Is  denied  by 
that  body,  then  under  the  rule  of  the  Batchel- 
der Case,  the  defense  provided  for  by  Gen. 
St.  1894,  fi  1588,  would  be  available.  For  the 
reason  that  relief  was  not  thus  Invoked,  we 
are  of  opinion  that  the  defense  was  properly 
overruled  by  the  trial  court  This  view  is 
sustained  by  the  case  of  State  v.  West 
Duluth  Land  Co.,  76  Minn.  456.  78  N.  W.  ll^ 
though  the  precise  question  here  before  the 
conrt  was  not  there  Involved,  and  by  tbe 
authorities  genially.  Jaggard  on  Taxation 
(Minn.)  236 ;  Jaggard  on  Taxation  (Iowa)  39« ; 
Clarke  v.  Steams  Co.,  47  Minn.  662,  50  N. 
W.  616 ;  Railroful  Co.  v.  Seward  Co.,  10  Ncbu 
211.  4  N.  W.  1016;  Crecellns  v.  LoulsvlU* 
(Ey.)  49  S.  W.  547.  Any  other  view  woaMI 
result  In  substituting  the  court  for  tbe  taoozd 
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of  eQnallatlMi  and  cast  upon  It  the  duties 
of  that  body  tn  all  cases  wbere  complaints 
of  nneqnal  taxations  are  made^ 

We  do  not  wlsli,  however,  to  be  under- 
stood as  holding  that  In  a  case  wh«e  an 
original  assessmoit  Is  fraudulently  made, 
largely  In  excess  of  the  real  ralue  of  prt^t^ 
ty,  which  fact  was  unknown  to  the  ta^qiayer 
until  application  for  Judgment  was  mad^ 
he  would  be  remediless.  Such,  however.  Is 
not  the  case  at  bar.  The  original  assessment 
here  under  consideration  Is  conceded  to  have 
been  In  accordance  with  the  true  value  of  the 
land,  and  the  facts  occurring  subsequehtly 
which  reduced  Its  value  were  not  called  to  the 
attention  of  the  proper  offlcen.  Those  facts 
were  within  the  knowledge  of  defoidant  and 
should  have  been  made  known.  It  la  not 
the  duty  of  the  officers  to  make  Inveatlga- 
tion  Into  the  condition  of  real  property  en- 
tered on  the  tax  rolls  In  an  odd-numbered 
year  In  accordance  with  a  previous  assess- 
ment and  valuation  for  the  purpose  of  as- 
certaining whether  the  value  has  remained 
the  same. 

Affirmed. 


OARBIOAN  V.  HUNTIMBR  et  al. 

(Supreme  Oourt  of  South  Dakota.  Nov.  20, 

1905.) 

Abaikmbnt  ard  Bstival— Death  or  Pabtt 
—Causes  or  AonoN  Which  Subvivb. 
Rev.  Pol.  Code,  S  2830,  requires  a  saloon 
keeper  to  give  bond  conditioned  that  he  will  not 
Bell  liquor  to  any  person  in  the  habit  of  getting 
intoxicated,  and  to  pay  all  damages  that  may 
be  adjudged  to  any  person  for  injuries  by  reason 
of  bis  selling  sncb  liquor.  Section  SlSi4,  pro- 
hibits, subject  to  a  penalty  of  fine  and  imprison- 
ment, the  sale  of  liquor  to  any  one  in  tbe  habit 
of  becoming  Intoxicated.  Section  2849  gives 
an  action  to  a  married  woman  on  a  aaloon 
keeper's  bond  for  damages  aostained  by  her  or 
her  children  on  account  of  the  liquor  traffic. 
Held  that,  since  the  damages  sastained  by  a 
married  woman  by  reason  of  a  sale  of  liquor 
to  her  husband  are  secured  by  the  saloon  keep- 
er's bond,  an  action  to  recover  such  damages 
is  an  action  upon  contract,  and  survives,  not- 
withstanding the  death  of  the  saloon  keepo-. 

Appeal  from  Circuit  Court,  Minnehaha 
County. 

Action  by  Mary  Garrigan  against  Joe  Hunt- 
Imer  and  others.  From  a.  Judgment  of  dis- 
missal, plaintiff  appeals.  Reversed. 

Joe  Klrby,  for  appellant  Robertson  & 
Dougherty,  A.  B.  Elttredgek  and  Bodge  &  Win- 
ana,  for  respondents. 

GORBON,  J.  Thla  la  an  s-ppeal  by  fb» 
plaintiff  frcnn  a  Judgment  dismissing  tbe  ac- 
tion. The  actiiui  was  brouj^t  by  the  plaintiff 
to  recover  damages  alleged  to  have  beai  ana* 
tabled  by  her  In  her  means  of  supptot  as  the 
widow  of  Michael  Oarrlgan.  whose  death  was 
caused  by  the  sale  to  him  of  intoxicating 
llquOTB  1^  the  defendant  Hnntimer.  Thla  Is 
the  second  appeal  In  this  case,  the  judgment 
in  the  first  appeal  having  bera  reversed  for 


errors  occurring  in  the  charge  of  tbe  court, 
and  the  case  la  r^Kirted  In  17  S.  D.  862,  96 
M.  W.  118B.  This  is  one  of  three  similar 
cases;  the  other  two  being  Oarrlgan  v. 
Thompson,  17  S.  D.  182,  OB  N.  W.  204,  and 
Oarrlgan  v.  Kennedy,  17  S.  D.  268,  06  N.  W. 
88.  The  facto  giving  rise  to  tbe  plaintiff's 
claim  are  so  fully  stated  in  these  various  de- 
<dBions  that  it  will  not  be  necessary  to  re- 
peat them  in  this  opinion.  When  the  case 
was  reached  on  the  inwlimlnary  call  of  the 
calendar  at  the  April  term,  1006,  the  defend- 
ants moved  the  court  to  dismiss  the  action  up- 
on affidavits  showing  that  the  defendant 
Hnntimer  died  the  preceding  January  or  Feb- 
ruary. This  motion  was  granted,  and  It  Is 
from  the  judgment  entwed  thereon  that  tbe 
plaintiff  has  appealed. 

It  Is  contended  by  the  respondents.  In  sup- 
port of  the  Judgment  of  the  trial  court,  that 
tbe  action  was  for  an  alleged  tort  of  the  de- 
fendant Hnntimer,  and  that,  as  such,  it  did 
not  survive,  aud  was  therefore  properly  dis- 
missed. It  is  contended  on  the  part  of  Ota 
appellant  tiiat  the  action,  being  upon  the  bond 
executed  by  Hun  timer  under  the  provisions 
of  tt»  statute  was  an  action  im  contract,  and 
that  the  action,  therefor^  did  survive  as 
against  the  sureties  on  the  bond,  and  might 
be  properly  continued  as  against  the  ad- 
ministrator or  executor  ot  Huntlmer.  We  are 
of  the  opinion  that  the  contention  of  the  ap- 
pellant should  be  sustained,  and  that  the 
learned  circuit  court  committed  emnr  in  dis- 
missing the  action.  The  Legislature,  In 
adopting  the  llc«iBe  system  fbr  the  sale  of  In- 
toxicating llqumrs  in  this  Btatn,  has  Inhibited 
the  sale  by  the  pwsons  permitted  to  engage 
in  the  business  to  any  person  who  Is  intox- 
icated* or  one  who  is  in  the  babtt  of  becoming 
Intoxicated,  and  a  penalty  of  fine  and  Impris- 
onment Is  Imposed  upon  the  person  violating 
the  provislonB  of  the  aecUon.  Section  2844, 
p.  100.  a  165,  Laws  1908.  By  section  2839,  Rev. 
Fol.  Code,  It  Is  provided  that  before  a  person 
can  be  pormitted  to  engage  in  the  business  of 
Belling  intoxicating  liquors  he  must  execute 
a  bond  with  sureties,  the  material  parts  of 
which  are  as  follows:  ''Whereas,  the  said 
principal  has  covenanted  and  agreed  and  doth 
hereby  covenant  and  agree,  as  follows  to  wit: 
That  he  will  not  directly  or  indirectly  by 
iilmself,  bis  dork,  agent  or  savant  at  any 
time  sell,  funUsh,  give  or  deliver  any  spirit- 
uous, malt  brewed,  fermented,  or  vinous 
Uquors  *  *  *  to  any  adult  person  wba^ 
ever  who  Is  at  the  time  Intoxicated,  nor  to  any 
parson  in  fbe  habit  of  getting  Intnlcated, 
*  *  *  that  he  shall  also  ^aj  all  dam^es, 
actual  and  exemplary,  that  may  be  adjudged 
to  any  person  or  persons  for  Injuries  inflicted 
upon  him  or  them  either  in  person  or  property 
or  means  of  Bn[v>ort  ot  otherwise  by  reason 
of  his  sellliv.  fumlshhog,  giving  ot  delivering 
any  auch  liquor.  Now  the  omidltlons  of  this 
oblation  are  such  tliat  If  sudi  iwlnctpal  shall 
well  and  truly  ke^  and  pofonn  all  and  sin- 
gular the  foregoing  covenants  and  agreemonta 
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and  Bball  pay  any  judgment  for  actual  or  ex- 
emplary damages,  *  *  *  then  this  obli- 
gation shall  be  Told  and  of  no  effect,  other- 
wise the  same  shall  be  In  fall  force  and  ef- 
fect." And  by  section  2849.  Rev.  PoL  Code, 
it  Is  provided:  "And  It  shall  be  lawful  for 
any  married  woman  or  any  other  person  at 
her  request  to  institute  and  maintain  In  her 
own  name  a  suit  in  any  such  bond  mentioned 
In  this  article  for  all  damages  sustained  by 
her  or  by  her  children  on  account  of  such  traf- 
fic; and  the  money  when  collected  shall  be 
paid  over  for  the  use  of  herself  and  chlldr^" 
It  will  be  observed  by  the  latter  section  that 
the  action  of  a  married  woman  or  widow  to 
recover  such  damages  as  she  may  actually 
sustain  Is  ui>on  the  bond  so  executed  by  the 
person  engaged  In  the  business  and  his  sure- 
ties. Construing  these  various  sections  to- 
gether. It  clearly  appears  that  It  was  the  in- 
tention of  the  Legislature,  not  only  to  prohib- 
it the  sale  of  Intoxicating  liquors  to  an  intox- 
icated person  or  one  In  the  habit  of  becoming 
intoxicated,  and  to  prescribe  penalties  there- 
for, but  also  to  secure  to  a  married  woman 
the  right  to  recovo*  such  damages  as  she  may 
actually  sustain  by  reason  of  the  sale  of  such 
Intoxicating  liquors  to  her  husband,  and  that 
her  right  to  such  damages  stiould  be  secured 
by  the  bond  so  required.  The  action  of  the 
plaintiff  In  this  case  Is,  as  will  be  observed, 
brought  upon  the  bond  against  the  principal 
and  his  sureties  to  recover  damages  sustained 
by  her  as  the  widow  of  Qarrlgan.  This  ac- 
tion is  therefore,  clearly,  an  action  upon  con- 
tract It  Is  not  an  action  for  a  penalty,  as 
tbe  penalty  prescribed  by  the  statute  for  the 
violation  of  any  of  the  provisions  of  the  act 
is  fine  and  imprisonment  Her  right  of  ac- 
tion is  limited  exclusively  to  an  action  upon 
the  bond,  and  she  is  only  authorized  to  re- 
cover thereon  her  actual  damages. 

It  Is  contended  by  the  respondents  that  the 
action  in  this  case  belongs  to  the  same  class 
as  actions  for  assault  and  battery,  false  Im- 
prisonment, etc,  but  In  that  class  of  cases  the 
action  Is  not  upon  a  contract  executed  by  the 
party  sought  to  be  charged,  but  for  the  wrong- 
ful and  tortious  acts  of  tbe  party.  Tbe  basis  of 
the  action  in  this  case  Is  the  agreement  on  the 
part  of  the  defendant  Huntlmer  and  his  sure- 
ties that  they  will  pay  to  the  plaintiff  any 
damages  not  exceeding  $2,000,  which  she 
may  sustain  by  retwon  of  the  sale  of  intoxi- 
cating liquors  to  her  husband  while  intoxi- 
cated, or  to  him  as  a  person  in  the  habit  of 
becoming  Intoxicated.  The  r^ht  Is  conferred 
upon  the  plaintiff  by  statute  to  aiforce  such 
a  liability  as  against  defendant  and  bis  sure- 
ties. Possibly,  if  the  defendant  Huntlmer 
was  made  liable  nnder  the  statute  but  was  not 
required  to  execute  any  bond  to  pay  such  dam- 
ages as  might  be  sustained  by  tbe  wife  under 
the  authorities  cited  by  respondents,  it  might 
be  regarded  as  an  actldn  ex  ddicto ;  but  as  be- 
fore stated,  the  action  is  not  brought  upon 
that  theory.   It  Is  upon  the  contract  that  tbe 


plaintiff  seeks  to  recover,  and  not  for  the 
wrong  committed  todependently  of  the  con- 
tract In  our  view,  the  stetate  giving  tbe 
right  to  a  married  woman  to  recover  for  tbe 
actual  damages  sustained  by  her  in  her  loss 
of  support  by  reason  of  tbe  sale  of  intoxicat- 
ing liquors  to  her  husband  is  remedial  in 
character,  and  not  in  the  nature  of  a  penalty. 
The  theory  upon  which  a  number  of  cases 
cited  by  respondents  In  support  of  their  cwi- 
tention  seems  to  have  been  decided  was  that 
the  actions  were  to  recover  damages  In  the 
nature  of  penalties  for  a  violation  of  the 
provisions  of  the  act  under  which  the  actions 
were  brought  and  h^ce  that  the  actions  did 
not  survive  the  death  of  the  defendant  but 
as  before  stated,  under  the  provisions  of  our 
Code,  the  action  is  not  to  recover  any  penalty, 
but  to  reimburse  the  widow  for  such  actual 
loss  as  she  has  sustained  by  reason  of  the  act 
of  the  defendant  Huntlmer,  and  which  dam- 
ages he  and  his  sureties  have  contracted  to 
pay,  as  appears  by  the  bond  required  to  be 
executed  by  him. 

We  have  not  deemed  It  necessary  to  re- 
view the  decisions  cited  by  respondents'  coun- 
sel, as  they  were  made  upon  statutes  so  en- 
tirely dissimilar  to  our  own  that -they  afford 
us  but  little  light  In  determining  the  ques- 
tions before  us.  We  are  of  the  opinion,  there- 
fore, that  the  plaintiff's  rlgbt  of  action  sur- 
vives, notwlthstendlng  the  death  of  the  prin- 
cipal defendant  Huntlmer,  as  against  his  es- 
tate and  against  tbe  sureties. 

The  Judgment  of  the  court  below  dismiss- 
ing the  action  Is  reversed. 


SGHLAOHTBB  t.  ST.  BERNARD'S  ROHAN 
CATHOLIC  CHURCH  OF  HOVBN  et  al. 

(Supreme  Court  of  South  Dakota.  Nov.  29, 
1006.) 

1.  Afpeai.  —  DiavnKtAi.  —  Faxlvse  to  Sbbvk 
Ann  SsmjE  Bill  of  Bxceptions. 

The  failare  to  serve  and  settle  a  bill  of  ex- 
ceptions within  the  time  prescribed  by  the 
statute  Is  no  ground  for  dismissing  an  appeal. 
The  only  remedy  is  a  motion  to  smke  the  UU 
of  exeeptiona  from  the  record. 

[Od.  Not» — For  eases  hi  point  «ee  vol.  8, 
Cent  Dig.  Appeal  and  BrTor»  H  2406, 
2504.] 

2.  ConTiirnANCB — CoNnmon  or  GBAirriHa— 
PATiiiarT  OF  Costs. 

Under  Rev.  Code  OIt.  Pioc.  I  425,  provid- 
ing that,  when  an  application  is  made  to  a 
court  to  postpone  a  trial,  the  payment  of  costs 
occasioned  by  the  postponement  may  be  im- 
TpOBeA  in  tbe  discretion  of  the  court  as  a  condi- 
tion of  granting  the  same,  an  order  granting  a 
ctmtinnance,  on  condition  of  the  payment  of 
a  certain  sum  as  terms  to  the  plaintiff's  attor- 
ney, and  that  "in  default  of  such  payment 
the  plaintiff  ^all  have  judgment  as  prayed  for 
in  tbe  complaint"  i»  void, 
a  Motions  —  Costs  —  Statdtb  —  Oonbtbud- 

TIOIT. 

Rev.  Code  Civ.  Proc.  |  6&0,  providing  ttiat 
"on  denying  any  motion  in  whole  or  in  part 
the  judge  in  his  discretion  may  impose  reason- 
able costs  on  the  party  seeking  the  motion,  t» 
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be  paid  to  the  opposing  partT,  and  that  the 
payment  of  soch  costii  may  be  made  by  the 
judge  a  condition  precedent  to  the  further  prose- 
(Tutlon  or  defense  of  the  action  or  proceeding 
by  the  moving  party,"  only  aathorizes  the 
court  to  make  snch  order  when  the  motion  is 
denied,  and  has  no  application  when  a  motion 
to  granted. 

4.  Mechahio's  Likn— Erpobcsubrt— Biqht 
TO  Trial  of  Issues. 

Where,  In  an  action  for  tlie  f<ffec)oBure  of  a 
meehaDic*B  lioi,  answers  are  filed  denying  the 
allegations  ot  the  complaint,  the  defendante  are 
entitled  to  a  trial  of  the  issues  presented  by 
the  pleadings,  even  though  they  failed  (o  ap- 
pear when  the  case  was  regular^  called  for 
trial,  and  the  court  can  only  give  Judgment  in 
Buch  case  on  proof  of  tlie  ucts  allegM  In  the 
complaint  and  denied  by  the  anawora. 
6.  Afpkai^Reoobd— Reoitam  —  OinraLUSivB' 

NEBB. 

The  recitals  In  the  jadgment  that  the  plain- 
tiff appeared  by  bis  attorney  and  the  defendants 
by  their  attorneys  at  the  time  the  judgment  was 
rendered  are  controlled  by  the  statement  in  the 
bill  of  exceptions  that  neither  of  defendants' 
counsel  were  present  at  the  time  the  motion 
for  jad|^ent  was  granted,  and  that  an  attor- 
ney for  the  defendant  appeared  at  the  time 
fixed  for  the  hearing  of  the  motion  at  the 
Judge's  chambers  at  the  place  where  the  mo- 
tion stated  in  the  notice  would  be  mad& 
6.  Saub — PBBaUMPnOITB. 

While  the  recitals  in  a  Ju^ment  are  pre- 
sumptively true,  an  affirmative  utowing  In  the 
bill  ot  exceptiona  that  they  are  not  true  must 
prevail  over  tSu  jfNMvmptioa, 

Appeal  from  Circuit  CJourt,  Potter  County. 

Action  by  N.  J.  Schlacbter  against  Bt 
Bernard's  Roman  Catholic  Church  of  Horen, 
Potter  county,  S.  D.,  and  others.  From  a 
judgment  In  favor  of  plaintiff,  defendants 
appeal.  -Reversed. 

Murtha  ft  O'Keefe,  for  appellanta.  8.  M. 
Howard,  for  respondent. 

OORSON,  J.  Tbls  Is  an  action  by  the 
plaintiff,  a  lumber  merchant  in  Gattysbarg, 
to  foreclose  a  lien  for  tbe  balance  dne  bim 
fbr  lumber  famished  for  the  erection  ct  a 
church,  fOr  the  corporation  of  which  the  de- 
fradants  are  trustees,  and  the  legal  title  to 
which  property  Is  in  Bishop  O'Gorman,  as 
truBtee.  Jadgment  was  rendered  in  favor  of 
the  plaintiff,  and  the  defendants  have  ap- 
pealed. 

A  motion  was  made  by  tbe  respondent  to 
dismiss  the  appeal  on  the  ground,  mainly, 
that  no  bill  of  executions  was  served  or 
settled  within  tbe  time  prescribed  by  tbe 
statute;  The  failure,  however,  to  serve  and 
settle  a  bill  of  nceptlons  In  a  case  is  no 
ground  for  dismissing  the  appeal,  as  the  ap* 
peal  may  be  taken  from  the  judsnm^t  alone, 
and  the  only  motion  that  could  be  properly 
made  in  such  a  case  would  l>e  to  strike  the  bill 
of  ezc^tlonB  from  the  record.  Gram  v.  North- 
em  Pac.  Ry.  Co.,  1  N.  D.  2S2,  46  N.  W.  972. 
Tbe  motion  to  dismiss  the  appeal  Is  thwe- 
fore  denied. 

This  brings  tu  to  the  molte  ot  the  case. 
The  trustees  of  Uie  church  corporation  serv- 
ed and  filed  an  answor,  and  the  action  was 


noticed  for  trial  by  botti  parties.  On  tbe 
case  being  reached  for  trial  It  appeared  that 
Bishop  O'Gorman  had  not  filed  an  answer, 
although  more  than  60  days  had  elapsed 
since  the  service  of  tbe  summons  upon  blm, 
and  the  court,  upon  motion,  granted  him 
leave  to  serve  and  file  an  answer  forthwith. 
Certain  proceedings  were  bad  in  the  case, 
relating  to  a  continuance  of  the  action  over 
the  term,  and  tbereu[>on  the  court,  on  March 
31,  1904,  made  and  entered  the  following 
order:  "This  cause  coming  on  to  be  heard 
at  the  regular  March  term  of  said  court, 
begun  and  held  at  Gettysburg,  In  said  county, 
upon  the  motion  of  tbe  defendants  for  a  con- 
tinnance  of  this  cause,  tbe  plaintiff  appear- 
ing by  S.  M.  Howard,  his  attorney,  and  the 
defendants  appearing  by  Murtha  ft  O'Keefe, 
their  attorneys,  and  tbe  court  baring  heard 
the  argument  of  counsel  thereupon  for  both 
plaintiff  and  defendants,  and  being  fully 
adrised  In  the  premises,  it  Is  hereby  ordered 
that  said  motion  for  continuance  be,  and 
hereby  Is,  allowed  upon  the  payment  of  $15 
terms  to  the  plaintiff's  attorney,  and  that  in 
default  of  such  payment  the  plaintiff  shall 
have  judgment  qb  prayed  for  In  the  com- 
plaint" The  terms  of  the  order  not  having 
been  complied' with  by  the  payment  of  the 
$16  specified  therein,  a  motion  was  made  to 
the  court  for  judgment,  and  upon  the  hearing 
of  said  motion  the  same  was  granted,  and 
judgment  was  entered  In  favor  of  tbe  plain- 
tiff, as  prayed  for  In  tbe  complaint,  by  the 
court  at  chambers,  at  Miller,  Hand  county; 
Bald  county  being  one  of  the  counties  of  the 
Sixth  judicial  circuit.  It  affirmatively  appears 
from  the  record  In  this  case  that  no  evidence 
was  offered  on  the  part  of  the  plaintiff  In 
support  of  hlB  claim,  but  that  the  Judgment 
was  entered  upon  tbe  motion  of  the  plaln- 
tUt'a  attorn^  for  the  reason,  that  the  terms 
imposed  by  the  court's  order  of  March  31, 
1904,  had  not  been  compiled  witib.  Numer^ 
ous  wrors  are  assigned  on  the  part  of  the  de- 
fendants, but  it  is  necessary  for  ns  to  notice 
only  the  seventh  and  fourteenth  assignmento 
of  error,  which  reads  as  follows :  "(7)  The 
court  erred  In  ordering  a  continuance  on  the 
payment  of  ¥16  terms,  and  providing  that  In 
default  of  such  payment,  tbe  plaintiff  should 
have  judgment  as  prayed  for  In  tbe  com- 
plaint." "(14)  The  court  erred  in  roiderlng 
judgment  In  this  case  without  a  trial." 

It  is  contended  by  the  appellants  that  the 
latter  part  of  the  orAet  <a  March  Slst,  *tliat 
In  default  of  snch  payment  the  plaintiff 
shall  have  jadgment  as  prayed  for  In  the 
complaint,**  Is  not  authorised  by  law,  and 
that  theooutt,  In  grantli^a  continuance,  as 
provided  by  section  42S,  Rev.  Code  Civ.  Proc, 
which  reads  as  follows :  **Wben  an  applica- 
tion is  made  to  a  court  or  referee  to  postpone 
a  trial,  tbe  payment  ht  costs  occasioned  by 
the  postponement  may  be  Imposed,  In  the 
discretion  of  tbe  court  or  rtfove,  as  a  con- 
dition of  granting  the  same,"— Is  only  author- 
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laed  to  impose  u  temu  the  payment  of  coett 
of  the  party  occasioned  by  the  continuance 
as  a  condition  for  granting  the  poatiponement. 
We  are  Inclined  to  agree  with  the  appellants 
In  their  contentltm.  Possibly  the  court 
might  Impose  other  terms  than  the  payment 
of  costs,  but  clearly  it  Is  not  authorized, 
on  fallnre  to  comply  with  the  terms  Imposed, 
to,  in  effect,  strike  ont  the  answers  of  the 
defendants,  and  enter  judgment  upon  mo- 
tion, without  the  party  having  the  prescribed 
eight  days'  notice  of  the  application  for  Judg- 
ment and  proof  of  the  facts  alleged  In  the 
complaint.  Undoubtedly  the  court  has  fur- 
ther powers,  also,  to  provide  for  making  as 
a  condition  the  taking  of  depositions  of  wit- 
nesses, and  may  Impose,  perhaps,  other  con- 
ditions; but  we  are  of  the  opinion  that  the 
order  was  in  excess  of  the  court's  power,  and 
Is  not  authorized  by  the  proTtstons  of  the 
Code.  Oounsel  for  respondent  calls  our  at- 
tention to  the  latter  clause  of  section  5S0, 
Rev.  Code  Civ.  Proc,  which  provides :  "And 
upon  denying  any  motion  in  whole  or  in 
part  the  Judge  Id  his  discretion  may  Impose 
reasonable  costs  upon  the  party  making  the 
motion  to  be  paid  to  the  opposing  party, 
and  the  payment  of  such  costs  may  be  made 
by  the  Judge  a  condition  precedent  to  the 
farther  prosecution  or  defense  of  the  action  ; 
or  proceeding  by  the  moving  party."  This  I 
section,  however,  has  no  application  to  the  j 
case  at  bar,  for  the  reason,  as  will  be  noticed,  { 
tliat  the  order  authorized  to  be  made  by  the 
court  Is  upon  denying  liie  motion.  In  the 
cose  at  bar  tbe  motion  for  a  contlnaance  was 
granted. 

The  last  assignment  of  error  presents  a 
more  Important  question.  It  clearly  appears 
from  the  record  that  all  of  the  defendants  had 
answered,  and,  as  before  stated,  it  affirma- 
tively appears  that  Judgment  was  rendered 
by  the  court  upon  motion,  and  without  any 
evidence  being  offered  In  support  of  plain- 
tiff's claim  as  made  in  his  complaint  This 
action  being  one  for  the  foreclosure  of  a 
mechanic's  lien,  and  answers  having  been 
filed  denying  the  allegations  of  the  com- 
plaint, the  defendants  were  entitled  to  a 
trial  ckF  the  Issues  presented  by  the  pleadings, 
and  tbey  could  not  be  deprived  of  that  right 
even  by  a  fallnre  to  appear  at  the  trial  when 
the  caw  was  regularly  called  for  trial,  and 
the  court  could  only  give  Judgm^t  in  such 
case  npon  proof  of  the  facts  alleged  in  tbe 
complaint  and  denied  by  the  answers.  It 
Is  true,  as  claimed  by  counsel  for  respondent, 
that  tbe  court  redtea  In  lis  Judgment  that 
tbe  plaintiff  appeared  by  Us  attorney  and 
tbe  defendants  by  tlielr  attorneys  at  the 
time  the  Judgment  was  rendered.  But  these 
recitals  are  controlled  by  tbe  atatement  In 
tbe  bill  of  «LCBfftioaa  that  neither  of  defend- 
anti^  counsel  were  present  at  the  time  tbe 
motion  for  Jn^^ment  was  granted,  and  that 
an  attorn^  for  tbe  d^ioidanta  appeared 
at  tbe  time  fixed  for  tbe  bearing  of  the  mo- 


tion at  the  Judge's  chambers  In  ^erre^  at 
which  place  the  motion  stated  In  the  notice 
would  be  made.  But  the  motion  was  In 
fact  made  and  Judgment  rendered  at  Miller, 
In  Hand  county.  While  the  recitals  In  a 
Judgment  are  presomptively  true,  an  affirm- 
ative showing  In  tbe  bill  of  exceptions  that 
they  are  not  tme  must  prevail  over  tbe  pre* 
sumption. 

Tbe  Judgment  of  the  circuit  court,  and  or- 
dw  denying  a  new  trial,  are  reversed. 


BDOa  ac  al.  v.  ST.  PAUL  FIRE  &  MA- 
RINE INS.  GO. 

(Bapreme  Court  of  South  Dakota.  Nov.  29, 
1906.) 

1.  iNSUBAIfOB  — FlU  POUOT  —  FOSFMTOBE— 

Sau  or  Pbopebtt— BiQBTS  or  Mobtoaqee. 
A  fire  policy  was  payable  to  a  certain 
mortgagee  as  bis  interest  might  appear,  and  it 
was  provided  that  the  jwlicy  should  be  void 
if  any  change,  other  than  the  death  of  Insored, 
should  take  place  in  the  Interest  or  title 
of  the  property  without  consent  of  the  Insurer 
indorsed  thereon,  and  also  that  "if,  with  tbe 
consent  of  this  company,  an  Interest  shall  exist 
io  favor  of  a  mortgagee,  the  conditions  herein- 
before contained  shall  apply  in  the  manner  ex- 
pressed in  such  provisions  and  conditions  of  in- 
surance relating  to  such  interests  as  siiall  be 
writtm  niton,  attached,  or  appended  hereto.** 
Held  that,  though  Insnred  subsequently  sold  the 
property  witlKiut  tbe  insurer's  consent,  the  mort- 
gagee was  entitled  to  recover  for  a  loss ;  no  con- 
dition as  to  change  of  Interest  liaving  been 
written  upon,  attached,  or  appended  to  the 
provision  bj  which  the  interest  of  the  mortgage 
was  created. 

2.  Same— ConsrancTioN  or  Pouor. 

An  insnrance  policy  is  to  be  construed  most 
strongly  against  the  Insurer. 

[Ed.  Note. — For  cases  In  point,  see  voL  28, 
Gent'Dig.  Insurance,  6  295.] 

Appeal  from  Circuit  Court,  Fault  County. 

Action  by  Anna  Edge  and  others  against 
tbe  St  Paul  Fire  St  Marine  Insurance  Com- 
pany. From  a  judgment  In  favor  of  plain- 
tiffs, defendant  appeals.  Affirmed. 

L.  W.  Orofoot  for  appellant  Fiank 
Tumo',  for  r«ipoiid«its. 

FULLER,  P.  J.  On  tbe  14th  day  of 
December,  1801,  appellant  company  inaured  a 
bam  for  Fred  P.  Thomas,  situated  on 
premises  thra  belonging  to  him,  anhject  to  a 
mortgage  in  favor  of  respondent  Anna  O. 
Bdge,  to  whom  tiie  pcdlcy  of  insurance  was 
thereupon  delivered,  and  to  which  waa  at- 
tached the  following  clause  for  her  benefit: 
"Loss,  If  any,  payable  to  Anna  Q.  Edge, 
morti^igee,  as  her  Interest  may  appear.  This 
slip  is  berel^  attached  to  and  made  a  part  of 
policy  No.  15,719,  Aberdeen,  8.  D.  i^ency  of 
the  St  Paul  Fire  &  Marine  Insurance  Com- 
pany of  St  Paul.  Minn."  In  addition  to  the 
nsnal  eonditim  that  tbe  pt^Icy  shall  bo  void 
If  any  change,  other  than  by  tbe  death  of 
tbe  insnred,  take  place  In  tha  interest  tltie, 
(w  possesBlw  of  the  propoiy  wlthont  the 
consent  of  ttie  Insnrw  indorsed  Qiereon,  the 
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policy  contains  the  following  prorlslon:  "If. 
vltti  the  consent  of  tUs  companr.  an  interest 
under  this  policy  shall  olst  In  favor  of  a 
mortgagee,  *  *  *  the  conditlfmB  herein- 
before contained  shall  apply  In  the  manner 
expressed  In  such  provisions  and  conditions 
of  Insnrance  relating  to  snch  Interests  as 
shall  be  wrlttm  upon,  attached  or  appended 
hereta" 

The  partial  loss  hen  sought  to  be  re- 
covered was  occasioned  by  a  violent  wind 
storm  occurring  shortly  after  Fred  P.  Thom- 
as, the  owner  and  mortgagor,  had  sold 
and  transferred  the  premises  to  respondents 
Hogan,  who  thereupon  paid  him  the  oneamed 
portion  of  the  premium  received  by  such  com- 
pany at  the  time  It  executed  and  delivered  the 
policy.  For  a  valuable  conrtderatlon,  and  to 
avoid  the  hazard  of  excessive  insurance  made 
payable  to  a  mortgagor  in  actual  possession, 
the  mortgagee  was  named  as  payee  and  given 
an  interest  In  the  policy,  which,  with  the 
knowledge  and  consent  of  the  company,  was 
Immediately  delivered  to  her  and  ever  there- 
after remained  in  her  possession.  That  the 
conqiany  caused  the  loss  to  be  regnlarly 
adjusted,  immediately  upon  receipt  of  the  no- 
tice from  tiie  Hogans  that  thrir  bam  had 
been  damaged.  Is  further  evidence  of  an 
original  intention  to  give  the  mortgagee  a  con- 
tractual status  enabling  her  to  recover, 
thoi«3i  tbe  uMnrtgagor  had  forfeited  every 
rlglit  under  the  poller.  Now,  with  the  con- 
sult of  the  company,  an  interest  existo  in 
favor  of  the  reqmndent  mortgagee,  and  we 
must  therefore  determine  whether  the  vio- 
lated condition  as  to  alienation,'  made  ap- 
plicable to  the  owner,  has  been  Imposed  ui>on 
such  mortgagee  by  virtue  of  the  following 
ambiguous  recital  of  the  policy:  *'•  * 
The  conditions  her^iUt^re  contained  shall 
apply  in  the  manner  expressed  in  such  pro- 
visions and  condlttons  of  insnrance  relating 
to  snch  Intereste  as  shall  be  written  npon, 
atteched  or  appended  hereto." 

Oonstrued  in  the  light  of  significant  drcnm- 
stances  and  most  strongly  against  the  Insnr^ , 
as  required  by  the  prevailing  mle  applied  by 
this  court  in  the  early  case  of  McNamara  v. 
Insurance  Co.,  1  S.  D.  842,  47  N.  W.  288.  It  Is 
quite  evident  that  the  rights  of  the  mortgagee 
are  unaffected  by  the  act  of  the  owner  In 
selling  the  premises,  tor  the  reason  that  such 
condition  was  not  wrltt^k  TQwn,  attecbed,  or 
ain>ended  to  the  provision  1^  which  her  in- 
terest in  the  policy  was  created.  Identical 
language  has  received  a  like  construction  In 
tha  followliv  cases :  Oakland  Home  Ins.  C!o. 
V.  Bank  of  Commerce,  47  Neb.  717,  66  N.  W. 
646k  86  L.  B.  A.  67S,  58  Am.  St  Bep.  663 ; 
Bator  and  Munte  v.  Fire  Insnrance  Oo.,  181 
Ma  104,  79  S.  W.  687 ;  Queen  Insurance  Co. 
V.  Dearbwn  Savings,  Loan  ft  Building  Ass'n, 
175  111.  115,  51  N.  B.  717;  Boyd  v.  Thnrlngla 
Insnrance  Co.,  26  Wash.  447,  65  Prc  785,  66 
L.  B.  A.  165 ;  Bast  T.  New  Orleans  Insurance 
Assodatlon  (Miss.)  26  South.  691:  Cbrlsten- 
son  T.  Fidelity  Insurance  Co.,  117  Iowa,  77* 


90  N'.  W.  495.  04  Am.  St  B^  286.  It  seems 
logical  that  the  omission  to  write  upon,  at- 
tadi  or  append  to  the  mortgagee  slip  any  con- 
dltlMis  of  forf^ture  excludes  their  omslder- 
ation  in  this  action,  and  Justified  the  Infos 
&ice  that  it  wae  the  purpose  of  the  company 
to. Insure  the  mortgagee,  as  her  Interest  may 
appear,  without  regard  to  anch  conditions. 

Both  reason  and  the  greater  weight  of  an- 
tSunrity  snpptnt  the  view  we  have  tak&u  and 
the  Judgment  appealed  from  is  affirmed. 


BBGCB  V.  WANZEB. 

(Snprraie  Court  of  South  Dakota.  Nov.  29, 

1905.) 

1.  BVIDBNOB— DocnUEHTABT  BVIOEK0»— CXB- 

TiFiBD  Copies. 

Under  Rev.  Code  Olr.  Ptoe.  f  688,  declar- 
ing a  certified  copy  of  the  record  of  a  written 
instrument  which  is  acknowledged  or  witnessed 
and  duly  recorded,  or  a  certified  copy  of  snch 
an  instrument  duly  filed  for  record,  admissible 
In  evidence  without  farther  proof,  a  certified 
copy  of  an  acknowledged  and  duly  recorded 
mortgage  is  admissible  in  evidence. 

[Ed.  Note.— For  cases  In  point,  see  ToL  20. 
Cent  fMg.  Evidence,  {  1819.] 

2.  MoBTOAaEs— F0BEC1.OSU&S — ExBouTioiT  or 

MOBTGAGB— SUFFICIBNCT  OF  E<VIDKIICE. 

In  a  suit  to  foreclose  a  mortgage,  a  depo- 
sition of  the  original  mortgagor,  suiting  that 
there  has  been  exhibited  to  Eim  a  purported 
certified  copy  of  a  mortgage  and  that  he  exe- 
cuted such  a  mortgage  and  the  note  described 
therein,  Is  sufficient.  In  the  absence  of  evidence 
to  the  contrary,  and  in  view  of  Rev.  Code  Civ. 
Proc.  8  533,  making  certified  copies  of  duly  ac- 
knowledged and  recorded  instruments  admissible 
in  evidence,  to  Justify  a  finding  that  the  mort- 
gage was  executed  by  the  mortgagor  and  that 
nls  purported  signature  thereto  is  genuine. 
8.  TaiAL— Admission  of  Evidence— Discre- 
tion OV  COCBT. 

In  a  snlt  to  foreclose  a  mortgMe,  the  ad- 
mission in  evidence  of  the  original  note  and 
mortgage,  after  a  cerdfied  copy  of  the  mortgage 
had  beoi  admitted,  was  within  the  sound  discre- 
tion of  the  trial  coert. 

4.  Appeal— Resebvation  or  Gboukd  of  Be- 
VIBW— Nbcessitt. 

A  contention  that  the  Judgment  was  for  a 
greater  amount  than  that  prayed  for  In  the  com- 
plaint Is  not  before  the  Supreme  Court  for  re- 
view, where  the  jadgmmt  was  not  a  default 
judgment  and  was  entered  after  trial,  and  the 
question  was  not  raised  In  the  lower  court  either 
at  the  trial  or  on  a  motion  for  a  new  trial. 

fEd.  Note. — For  cases  in  point,  see  t6L  2, 
Cent.  Dig.  Appeal  and  Error,  {  1859w]' 

5.  Saue— Questions  Pbesentbd  roB  Review 

— Limitation  bt  Recobd. 

A  contention  that  the  action  Is  barred  by 
limitations  is  not  before  the  Supreme  Court  for 
review,  where  it  does  not  affirmatively  appear 
from  the  record  when  the  action  was  com- 
menced, nor  that  the  limitation  period  lapsed 
before  the  commencement  of  the  action. 

6.  MOBTGAOBS— FOBECLOSITBE — LlMITATIOHB. 

The  6-year  limitation  does  not  apply  to  an 
action  to  foreclose  a  mortgage,  and  each  an 
action  can  only  be  barred  by  the  10-year  statute. 

7.  Saub— Duties  of  Mobtoaobe— Reoobdino 
Post- Office  Addbebs  —  Noncoupuarcb 
WITH  Statuti! — Effect. 

Bess.  Laws  1887,  p.  261«  c  96,  requiring  a 
mortgagee  or  assignee  of  a  teal  estate  mortgage 
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to  Se  with  tlw  ni^ater  of  deeds  a  itatunent 

showing  his  name  and  post-office  address;  and 
declaring  that  no  interest  shall  become  due 
and  collectible  by  the  mortcacee  or  owner  of  the 
mortgage  until  the  statute  la  complied  with, 
mraeFy  suspends  the  right  of  the  mortgagee  or 
assignee  to  collect  interest  until  the  address  Is 
filed  with  the  register  of  deeds,  and  a  failure  to 
so  file  the  address  does  not  constitute  a  for- 
feitore  of  the  Intersst  which  aeenua  iq^  to  tha 
time  that  Hie  addreM  Is  filed. 

Appeal  from  Circuit  Court,  Douglas  County. 

Action  by  Eldmtmd  A.  Bruce  against  Ed- 
win P.  Wanzer.  From  a  Judgment  in  favor 
of  plaintiff,  and  from  an  order  denying  a 
new  trial,  d^endant  appeals.  Affirmed. 

E.  P.  Wanser,  for  ai^luit  B.  B.  Trii^ 
and  G.  H.  DlUoi,  for  respondait. 

CORSON*,  J.  This  is  an  appeal  1^  the 
defmdant  tnm  a  decree  v€  fwedoBOre  of 
real  estate  mortgage  and  from  an  order 
doiylDg  a  new  trial.  The  complaint  waa 
fii  the  nsnal  Asm.  Tba  dtfenduit  In  talv 
answer  to  the  complaint  denies  each  and 
every  auction  ccaitalned  thoreln  not  there- 
inafter spedflcally  admitted,  and  alleges  that 
he  has  no  knowledge  or  Information  aa  to 
whethw  Fred  B.  Snmmera  made,  executed, 
and  dellTered  the  note  for  VJfSO,  as  set  out 
in  the  complaint,  sufficient  to  Jnstil^  a  belief 
and  thmfore  doiies  the  same.  The  dtf end- 
ant  denies  tliat  there  la  now  doe  and  owing 
to  the  plaintiff  the  som  of  fTSO,  with  Interest 
thereon  at  8  per  cent:  per  annum  from  the 
16th  day  of  December,  1888,  or  any  other 
sum  whatever.  The  defendant  further  sets 
np  as  a  def^ise  the  B-year  statute  ct  limita- 
tions and  also  the  10-year  statute  of  limita- 
tions, and  alleges  that  the  address  of  the 
moctg&gee  named  In  said  mortgage  or  of  the 
assignee  In  said  mortgage  was  never  filed  in 
the  offlee  of  the  register  of  deeds  In  and  for 
Douglas  county  until  the  26th  day  of  April, 
1002.  The  case  was  tried  to  the  coort  with- 
out a  Jury,  and  the  court  found  in  substanoa 
that  on  tin  15th  day  of  December,  1887,  one 
Fred  B.  Summers  made,  executed,  and  de- 
livered, for  value  receiveifl,  a  certain  promis- 
sory note  to  Hany  Bickarda  in  the  sum  of 
97B(^  and  that  to  secure  the  payment  <tf  the 
same  he,  on  the  same  day,  executed  a  mort- 
gage spoa  the  properly  situated  in  Douglas 
county;  that  said  mortgage  was  doty 
knowledged  and  recwded;  that  thereafter, 
on  tbe  20th  day  ct  November,  1001,  the  said 
Bickarda  sold,  asaigned,  and  transfWred  the 
said  mortgage,  glvoi  with  the  note  secured 
thereby,  to  the  plaintiff;  that  on  the  18th 
day  of  May,  1886,  the  aaid  Sommors  cmveyed, 
by  deed  of  conveyance,  the  property  so  mtxt- 
gaged  to  <me  Alfred  W.  Thomaa,  who  there- 
after ocmveyed  the  same  to  the  defendant 
herein;  that  there  Is  now  due  <m  said  note 
the  som  ot  $1,8M.C(^  which  is  due  and  who^ 
ly  tmpald,  and  that  the  plaintiff  is  now  the 
owner  and  holier  of  tiie  said  indd>tedneas 
and  mortgage ;  that  In  the  mmtta  of  Novem- 
ber, 188^  the  aaid  defendant  removed  from 


this  stete  and  went  to  the  state  of  Cft^on 
and  took  up  bis  permanent  residence  therein, 
and  has  ever  since  said  date  been  and  re- 
mained out  of  the  state  of  South  Dakota, 
and  tias  not  at  any  time  since  said  date  re- 
turned to  this  state;  that  the  address  of 
the  mortgagee  named  in  aaid  mortgage  or  of 
the  assignee  of  said  mortgage  was  never 
filed  la  the  office  of  the  register  of  deeds  in 
and  for  Douglas  county  until  the  20th  day 
of  April,  1902.  From  these  findings  the 
court  concludes  that  there  is  now  due  the 
plaintiff  the  amount  above  stated,  and  that 
he  is  thertfore  entitied  to  a  decree  of  fore- 
dOBuroL 

On  the  trial  the  plaintiff,  to  maintein  bis 
action,  <^ered  in  evidence  deposlticoi  of  Fred 
B.  Summers,  to  which  offer  the  defendant 
objected,  for  the  reason  that  the  evidence 
therein  contained  is  Incompetent  and  Ir- 
relevant This  objection  waa  ovwruled  and 
defendant  excepted,  and  appellant  now  con- 
tends that  this  deposition  was  incompetent 
f(Mr  the  reaam  that  the  Instrumoit  testified 
to  by  Summm  purported  to  be  a  certified 
copy  c£  the  mortgage,  and  not  the  mwtgage 
Itself,  and  that  therefore  his  testimony  was 
not  sufiScIent  to  prove  the  goiuiumess  of  his 
signature  to  Uie  m(n*^age  described  In  the 
oomplalnt.  It  appears  from  the  examination 
of  the  deposition  that  the  witness  testified 
as  follows:  *^here  lias  beoi  exhibited  to 
me  what  pnrptwte  to  be  a  cwtifled  copy  of  a 
mortgage  executed  by  me  to  one  Harry 
Bickarda.  *  •  *  That  I  did  on  the  15th 
day  oe  Deconber,  1887,  execute  to  said 
Bi^ards  a  mortgage  of  which  tlila  la  a  caoff 
and  I  also  executed  to  him  a  note  for  9750, 
described  In  said  mortage."  The  certiflel 
copy  of  the  mortgage  was  annexed  to  the 
deposition,  and  la  made  a  part  thereof  and 
marked  "Bxhlblt  A"  by  tbe  notary  taking 
the  d^iKMltion.  We  are  clearly  of  the  opinion 
that  this  objection  was  untenable!,  and  that 
the  evldoice  waa  prima  fade  sufficient  to 
prove  the  executicm  of  tbe  mortgage  and 
note  by  said  Summm.  It  will  be  (Swerved 
Out  he  Btatea  to  his  deposition  that  on  the 
16th  day  of  December,  1887,  he  executed  to 
tiie  aaid  Bidcarda  a  mortg^  of  which  the 
one  before  him  waa  a  copy,  and  also  executed 
to  said  Bickarda  a  note  for  the  sum  menti<m- 
ed.  The  mortgage  being  an  aduiowle^ied 
and  dnly  recorded  Instrnmoit,  a  certified 
copy  thereof  was  admlsalble  In  evidence  un- 
der the  provIsUms  of  section  588,  Bev.  Code 
dv.  Proc.,  which  reads  as  follows:  "Bvery 
Insbroment  In  writing  whldi  Is  acknowledged 
or  witnessed  and  dnly  recorded  or  duly  filed 
for  record,  and  such  record,  or  a  certified 
copy  of  such  record,  or  a  cutified  copy  of 
sncb  filed  Instrument  duly  cwtlfled  by  the 
proper  custodian  of  the  record  or  Instru- 
ment Is  admissible  In  evidence  without  fur- 
ther proof."  No  evldoice  being  offwed  on 
the  part  of  tiie  defmdant  that  the  mort- 
gage set  out  In  the  complaint  was  not  execut- 
ed by  the  said  Summers,  we  tblnk  the  court 
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wu  folly  Josttfled  In  flndlng  that  the  same 
was  duly  executed  b;  the  said  SummerB  and 
tbat  hlB  purported  signature  thereto  was 
genuine,  In  the  absence  of  any  conflicting 
evidence.  Subsequently,  on  motion,  the  origi- 
nal note  and  mortgage  were  admitted  In 
evidence.  This  proceeding  was  objected  to 
by  the  defendant,  but  It  was  clearly  within 
the  sound  Judicial  discretion  of  the  trial 
court,  and,  It  not  appearing  that  there  was 
any  abuse  of  such  discretion,  we  are  of  the 
opinion  that  tbe  court  committed  no  error  In 
permitting  tbe  original  note  and  mortgage 
to  be  introduced  In  evidence. 

The  appellant  also  contends  that  tbe  Judg- 
ment was  for  a  greater  amount  tlitn  that 
prayed  for  In  the  plalnttlfB  complaint;  but 
as  this  point  was  not  raised  In  the  ooort 
below,  either  at  the  trial  or  <hi  a  motion  for 
a  new  trial.  It  Is  not  properly  before  us  for 
review,  as  tbe  jndgmait  was  not  a  default 
jn^nent,  and  was  ottered  after  a  trial  ot 
the  action.  Had  tiie  attention  ot  the  ooort 
been  called  to  llie  point  It  wonid  undoubt- 
edly have  permitted  tbe  plalntlffl  to  amoid 
bis  complaint  to  correspond  with  tbe  facts 
proven. 

It  is  farther  contended  by  tbe  appelant 
that  the  action  was  barred  by  the  statute  of 
limltatlCTs ;  but,  as  it  does  not  afflnnatlTely 
appear  from  the  record  when  the  action  was 
commenced,  that  Question  Is  not  properly  be- 
fbre  the  court  bm  It  does  not  affirmatively  ap- 
pear that  more  than  10  years  bad  elapsed 
after  tbe  cause  of  action  accrued  and  before 
the  commencement  of  lAie  action.  But  clearly 
In  the  case  at  bar  Uie  ft-year  statute  of  limita- 
tions does  not  apply,  and  it  can  only  be  bar^ 
red  by  llie  10-year  statute.  Alexander  v. 
Ransome,  16  8.  D.  302,  02  N.  W.  4ia 

And,  lastly,  It  is  contended  by  the  appellant 
tbat  no  Interest  was  due  and  collectable  from 
July  1,  1897.  to  April.  1902,  for  the  reason 
that  the  address  of  tbe  mortgagee  or  assignee 
had  not  been  filed  with  the  raster  of  deeds, 
as  required  by  the  provlMons  of  dmpter  96, 
p.  251,  Bess.  Laws  1607.  But  in  our  view 
this  contention  Is  not  tenable,  for  the  reason 
tbat  tbe  right  to  collect  Interest  is  only  sus- 
pended and  tbe  interest  itself  is  not  forfeited. 
By  section  3  It  is  provided:  "No  Interest 
shall  become  due  and  collectable  by  the  mort- 
gagee or  owner  of  any  mortgage  upon  any 
real  estate  in  the  state  of  South  Dakota  until 
the  ivovlalons  of  sections  one  and  two  have 
been  complied  with."  And  by  section  l  it 
is  provided:  *^e  mortgagee  of  every  real 
estate  mortgage  shall  state  therein  his  imst- 
offlce  address  before  recording  the  same." 
Section  2  provides:  "Bvery  assignee  or  oth- 
er  owner  or  hold»  ot  any  real  estate  mort- 
gage shall,  within  tUrty  days  after  becoming 
the  owner  thereof,  or  wlfiiln  thirty  days  after 
the  taUng  eCTect  of  tbls  act,  file  with  tbe 
register  of  deeds  of  the  county  where  such 
mortgage  Is  recorded,  a  statement  showing 
the  page  and  volume  where  sucb  mortgage  Is 
recorded  and  bis  name  and  post-office  address. 


and  It  shall  be  tbe  duty  of  tlie  regbitar  of 
deeds  of  any  sudi  county  to  so  enter  the  ad- 
dress upon  the  margin  of  the  record  of  any 
such  mortgage  when  filed."  The  evldoit  pur- 
pose and  object  of  tbe  statute  was  to  require 
tbe  mortgagee  or  assignee  to  file  with  the  reg- 
ister of  deeds  Us  post-office  address  In  ordw 
that  the  mortgagor  mlgbt  be  enabled  to  know 
the  person  to  whom  be  is  required  to  pay 
the  Interest,  and  the  rl^t  of  the  mortgagee, 
or  assignee  to  collect  the  interest  is  only  sus- 
X>ended  until  ttw  address  is  filed  with  the 
register  of  deeds.  But  in  our  opinion  It  was 
not  the  intention  of  tbe  Legislature  to  fw- 
f^t  an  interest  that  might  accrue  durliw  the 
time  Intervening  between  the  execution  of 
the  asslgnmoit  and  the  time  that  sudi  ad- 
dress of  the  assignee  Is  filed  with  tbe  register 
of  deeds.  It  affirmatively  appears  by  tbe 
record  In  this  case  that  the  address  of  tbe 
assignee  of  the  mortgage  was  filed  with  the 
raster  of  deeds  In  April,  1902,  and,  tbe  law 
havlDg  been  compiled  with  before  tbe  trial 
by  the  assignee,  he  was  oititled  to  have  in- 
cluded In  the  Judgment  all  the  Interest  speci- 
fied in  the  note  and  mortgage,  and  the  court 
was  right,  therefore.  In  including  mwA  Inter- 
est In  the  decree  ot  foreclosure. 

Finding  no  error  In  tbe  record,  the  judff^ 
moit  of  the  drcnlt  court  and  order  daiytng 
a  new  trial  are  affirmed. 


STATE  ex  rd.  BANKERS'  UNION  OP  THE 
WORLD  v.  SEARLE,  Auditor  of 
Public  Accounts. 
(Supreme  Goort  of  Nebraska.   Oct  6,  1905.) 

1.  IwSCaAlfCIl — E^TESNAI.  BSNEFICIABT  SOCI- 

ETY — License  to  Do  Bnsraiss — OiscaEnoir 

OF  AnOITOB. 

The  Auditor  Is  clothed  with  a  broad  dis- 
cretion in  determining  whether  a  fraternal  bene- 
ficiary  society  has  complied  with  the  law  and  is 
entitled  to  license  to  do  business.  It  Is  a  legal* 
and  not  an  arbitrary,  discretion. 

2,  BA.UE — Separation  of  Funds. 

The  mortuary  fund  of  a  fraternal  benefid- 
ary  society  should  be  "kept  separate  and  apart 
from  the  other  funds  of  such  socie^."  The  Au- 
ditor may  require  this  to  be  done  before  grant- 
ing license  to  continue  business. 
8.  Same — Shnccr  op  Failubb. 

Under  the  facts  In  this  case,  as  dlsdoaed 
by  the  petition  demurred  t».  It  is  held  that  the 
Auditor  should  have  called  the  attention  of  the 
society  to  the  Irregularities  practiced  in  regard 
to  the  preservation  of  the  mortuary  fund,  so  as 
to  allow  tbe  society  to  oomply  with  the  requlre- 
ments  of  the  Auditor  In  that  regard,  and  upon 
such  compliance  should  not  have  refused  a  li- 
cense because  of  such  former  Irregularitiei. 
(Syllabus  by  the  Court) 

Mandamus  by  the  state  of  Nebraska,  on 
the  relation  of  the  Bankers'  Union  of  the 
World,  against  B.  M.  Searle,  Jr^  as  Audltw 
of  Public  Accounts.  Writ  denied. 

Weaver  ft  Oilier  and  Field,  mcketta  * 
Rlcketts,  for  relator.  Norria  Brown,  Atty. 
Oen..  W.  T.  Th<mip8on,  Deputy  Atty.  Oen., 
and  W.  B.  Rose^  Asst  Atty.  Gen.,  tor  defend- 
ant 
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SEDGWICK,  X  Tbis  was  an  original  ap- 
plication In  thla  court  for  a  writ  of  man- 
damus. -The  object  of  tbe  proceeding  was 
to  compel  the  Auditor  to  Issue  a  license  to 
the  relator  authorizing  It  to  transact  busi- 
ness tor  tbe  year  commencing  March  1,  1905. 
The  relator  Is  a  fraternal  beneficiary  associa- 
tion, and  made  ita  annual  report  pursuant  to 
the  proTislons  of  section  6492,  Cobbey's  Ann. 
St.  1903,  and,  upon  the  Auditor's  refusing 
to  Issue  a  license,  made  a  subsequent  report. 
These  two  reports  were  set  out  In  the  peti- 
tion and  In  the  altematlTe  writ,  and  in  be- 
half of  the  Auditor  a  general  demurrer  was 
filed  to  tbe  petition.  Tbe  demurrer  baring 
been  overruled,  tbe  petition  was  amended 
by  striking  out  tbe  words  "capriciously,  wan- 
tonly, and  willfully,"  and  Inserting  the  words 
"wrongfully  and  unlawfully,"  so  that  the 
allegation  of  the  petition  In  that  regard  now 
is  that  the  Auditor  wrongfully  and  unlawful- 
ly refnsed  the  license.  After  making  this 
change  In  tbe  petition  the  demurrer  was  re- 
flled,  and  the  canae  It  now  snhmitted  upon 
tbe  demurrer. 

1.  The  first  question  presented  upon  the 
argument  was  whether  the  Auditor  has  an 
absolute  discretion  in  the  matter  of  grant- 
ing or  refusing  this  license,  or  whether  It 
Is  a  legal  discretion,  and  must  be  based  upon 
some  reason  derived  from  the  statute.  Au- 
thorities have  been  cited  supporting  tUe  prop- 
osition that  tbe  discretion  of  the  Auditor  Is 
an  arbitrary  one.  It  seems  that  this  la  the 
law  in  some  of  tbe  states,  and  in  others  a 
contrary  rule  obtains.  We  tblnk  that  the 
question  must  be  determined  from  a  consid- 
eration of  our  statute.  Tbe  language  of 
flection  6492  Is:  "If,  upon  lamination,  tbe 
Auditor  is  satisfied  that  such  society  Is  trans- 
acting its  business  according  to  law  and  In 
no  sense  fraudulently,  he  shall  issue  his  cer- 
tificate authorizing  It  to  transact  Ifusinees 
for  tbe  following  year."  If  this  were  tbe 
only  provision  of  statute  throwing  any  light 
upon  tbe  question,  It  might  be  dlfflcnlt  of 
solution.  But  section  6490  provides:  "All 
such  societies  orgaolzed  under  the  laws  of 
this  or  any  other  state,  territory  or  province, 
and  now  doing  business  in  tbis  state,  may 
contlDue  such  business  provided  they  here- 
after comply  with  the  provisions  of  this  act" 
And  section  6498  provides  that:  "The 
Auditor  of  Public  Accounts  must  within 
sixty  days  after  tbe  failure  to  make  such 
report  or  in  case  any  such  society  shall  ez- 
«eed  its  powers,  or  shall  conduct  Its  business 
fraudulently,  or  shall  fall  to  comply  with 
aiiy  of  the  provisions  of  this  act  give  notice 
In  writing  to  tbe  Attorney  General,  who  shall 
immediately  commence  an  action  against 
«nch  socie^  to  enjoin  tbe  same  from  carry- 
ing on  any  business."  Bo  that  tbe  Auditor 
is  expressly  prohibited  from  annulling  a 
licenae  when  he  has  teaued  it  which  would 
Bvpear  to  be  inconsistent  with  tbat  large, 
abeolnte,  and  personal  poww  oyer  tbese  cor- 
poratloDB  wbieh  la  Involved  In  tbe  Idea  Uiat 


be  may  refuse  a  license  without  having  Just 
cause  so  to  do.  We  conclude  unhesitatingly 
tbat  It  la  not  the  policy  of  our  statute  to 
clothe  the  Auditor  with  aoch  tmllniited 
powers. 

2.  Tbe  question  next  arising  is  whether 
under  the  circumstances  of  this  case  It  was 
tbe  duty  of  tbe  Auditor  to  Issue  the  license 
to  this  relator.  This  question  is  to  be  re- 
solved from  the  petition  Itself.  Attached 
to  the  petition  and  made  a  part  thereof  Is 
tbe  first  report  of  the  relator  to  the  Auditor, 
above  referred  to,  also  the  correspondence  of 
tbe  Auditor,  in  which  he  refused  to  grant 
the  license,  and  a  copy  of  a  statement  of  the 
relator  furnishing  additional  information  re- 
quested by  the  auditor,  and  also  a  copy  of  a 
second  corrected,  report  Was  It  tbe  duty  of 
tbe  Auditor,  If  not  satisfied  tbat  the  relator 
was  entitled  to  the  license,  to  inform  the  re- 
lator of  tbe  ground  of  hla  objection  and  give 
tbe  relator  an  opportunity  to  comply  with 
the  law  and  obtain  tbe  license?  As  we  have 
aeen,  the  statute  provided  that  If  companies 
organized  and  doing  business  at  the  time 
of  the  enactment  of  tbe  statute  should  there- 
after comply  with  tbe  law,  they  should  be 
allowed  to  continue  in  business.  It  is  Insist- 
ed, and  to  our  minds  with  apparent  reason, 
tbat  a  proper  understanding  of  tbe  various 
provisions  of  the  statute  would  lead  to  the 
conclusion  tbat  it  was  tbe  intention  of  tbe 
Legislature  that  companies  of  tbis  class  tbat 
had  been  licensed  and  were  allowed  to  do 
business  for  a  term  of  years  should  he  per- 
mitted to  continue  their  business  under  the 
same  restrictions  Imposed  upon  companies 
that  had  been  organized  before  this  provision 
of  tbe  statute  was  enacted.  It  may  be  tbat 
a  corporation  of  this  nature  might  be  guilty 
'  of  such  gross  misconduct  and  fraud,  and  the 
fact  of  its  guilt  be  so  palpable  and  Indefen- 
sible, as  to  justify  the  Auditor  in  peremp- 
torily refusing  to  Issue  %  license  to  such  com- 
I>any  upon  any  conditions  whatever.  This 
question  we  do  not  find  It  necessary  now  to 
determine  or  discuss.  We  prefer  rather  to 
consldw  the  particular  violations  of  law 
which  it  Is  insisted  are  disclosed  by  tbis 
petition. 

8.  The  first  reason  assigned  for  tbe  refusal 
of  the  license  is  that  "nearly  $2,000  of  these 
trust  funds  had  disappeared  In  a  single  year, 
and  no  account  made  of  any  return."  In 
answer  to  this  diarge  It  is  pointed  out  by 
tbe  relator  that  the  first  report  shows  two 
Items  of  ¥1,260  and  f750.  respectively,  owing 
by  the  relator  to  a  certain  company,  and  also 
shows  two  notes  of  the  same  company  held 
by  tbe  relator,  amounting  to  $2,000;  and 
tho  amended  report  shows  $2,000  of  tbe 
assets  of  tbe  company  "charged  off,"  because 
the  mutual  claims  of  tbese  two  parties  had 
in  tbe  meantlnie  bean  adjusted  and  canceled 
each  other. 

4.  Tbe  first  report  was  filed  with  the 
Auditor  F^ruary  28,  1905,  and  tbe  second 
report  on  tbe  ISth  day  of  AiffU  of  the  same 
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year.  In  the  meantime  tbe  company  had 
been  required  to  deposit  the  sum  of  $304.92 
as  additional  security  upon  a  anpenedeu 
bond.  A  change  In  tbe  report  In  that  amonnt 
-was  apparently  Intended  to  explain  this  trans- 
action, but  It  is  urged  against  the  relator  as 
an  arbitrary  attempt  to  account  for  a  dis- 
crepancy In  Its  accounts. 

6.  It  Is  suggested  In  the  brief  that  the  flrat 
report  gives  the  losses  adjusted  during  the 
year  at  |5,960,  and  tbe  second  report  at 
$8,716.76,  an  Increase  of  $2,756.76.  Tbe  ex- 
planation made  Is  that  In  the  statement  of 
losses  adjusted  In  tbe  first  report  the  amounts 
were  given  as  adjusted  and  allowed  by  the 
officers  of  the  company,  and  that  subsequent- 
ly settlements  of  these  claims  were  made  up- 
on compromise  or  Judgmont,  and  larger 
amounts  were  allowed.  Without  going  Into 
the  details  of  this  item,  it  Is  soffldent  to  aay 
that  there  is  nothing  in  tbe  report  as  made 
from  which  It  could  be  found  that  the  officers 
of  tbe  cmnpany  had  Intended  to  deceive  tbe 
autborltlee  of  the  state  iqwn  this  point,  or 
tliat  their  action  in  connection  with  it  waa 
ftaudulent 

6.  In  like  manner  it  Is  suggested  that  the 
first  report  gives  tbe  losses  not  adjusted  at 
$5,536.28,  and  the  second  report  at  $6,113.90,  an 
increase  of  $577.67.  Of  course,  a  statement 
of  losses  not  adjusted  would  not  be  expected 
to  show  with  exactness  In  all  cases  ttie 
amount  that  might  afterwards  be  required  to 
adjust  the  loss,  and  It  Is  urged  in  explana- 
tion of  this  point  that  some  of  the  claims 
listed  in  the  first  report  as  not  adjusted  were 
in  fact  afterwards  adjusted  at  a  larger 
amount,  and  in  making  the  second  r^rt, 
which  was  supposed  to  show  correctly  the 
amount  of  tbe  claims  that  were  in  jwocees  of 
adjustment  on  the  Slst  d^  of  December,' 
1904,  these  claims  were  stated  at  tbe  amount 
that  was  finally  fOund  to  be  tbe  company's 
liability  thorefm.  Whether  the  second  rqiort 
should  hare  stated  the  amount  wblcb  the 
company's  liability  on  these  claims  was  sup- 
posed on  the  Slst  day  of  December  to  be.  or 
should  have  stated  the  amount  which  ft  was 
afterwards  dlseovored  the  company  was  actu- 
ally liable  thereon.  It  does  not  appear  from 
the  petition  ttiat  it  was  attempted  by  tbe  re- 
lator to  decetve  the  authorities  or  to  prac- 
tice any  fraud  In  that  regard. 

7.  There  are  several  other  santosed  dls- 
crepanctes  pointed  out  In  the  two  r^xtrts  of 
a  similar  nature  to  tboee  above  maitloned, 
and,  without  taking  time  to  go  Into  details 
In  regard  to  these  Itans,  it  is  sufficient  to  say 
that  the  e]q>lanattons  offered  arising  from  the 
fact  disclosed  in  the  reports  tbemselres  suffi- 
ciently answer  the  suggestl(m  tbat  these  dls- 
ctepancies  show  a  violation  of  law  or  an  In- 
tention to  decelTe  the  antboritlea  or  to  con- 
duct tbe  buMness  of  tbe  company  toiudulait> 
ly. 

a  The  reports  contain  statanents  of ''claims 
iQMHi  wUch  proofii  had  not  been  received 
December  81,  1904.'*  and  It  is  objected  that 


the  amount  of  these  claims  Is  not  Included  in 
the  statement  of  the  ItabiUtles  of  the  relator. 
It  may  be  that  we  do  not  correctly  appre- 
hend the  position  of  the  respondoit  upon  this 
point;  bat  as  the  claims  appear,  as  far  as 
we  have  discovered,  to  t>e  dwrlbed  in  the  re- 
ports, if  a  better  method  of  tabulating  them, 
or  If  they  should  have  been  Included  in  gear 
eral  statemento  of  the  llabilltleB  of  tbe  com- 
pany, it  would  seem  that  attrition  rtiould 
have  been  called  to  such  defects,  as  they  could 
have  been  easily  corrected. 

9.  There  is  (me  matter  to  which  attention 
is  called  in  this  connection  that  aKtears  to 
be  of  a  more  serious  nature^  Section  6B08 
provides:  "Tbe  moneys  collected  by  any  such 
society  from  its.  members,  according  to  tiie 
plan  or  method  i«ovlded  In  its  c(mstltutl<m 
and  t^-laws,  for  the  payment  of  death  or 
disaUltty  claims  arising  under  the  terms  of 
Its  beneficiary  certificates,  shall  be  k^t  sep- 
arate and  apart  from  tbe  other  funds  of  snch 
society,  and  slull  he  used  only  in  payment  of 
such  claims,  and  no  part  thereof  sliall  be 
used  by  such  society  In  payment  of  expenses 
of  any  kind  or  character."  It  was  pointed 
out  upon  tbe  argument  that  these  reports 
show  a  defldem^  In  tbe  mortuary  fund 
tbe  society  amounting  to  between  $4,000  and 
$5,000.  It  is  attempted  to  explain  this  de- 
ficiency by  the  suggestion  that  mcmeys  be- 
longing to  this  fond  have  been  tbe  com- 
pany advanced  to  its  agents  in  the  nature  ot 
loana,  upon  tiie  understanding  and  agreonent 
that  tbe  amount  shall  be  deducted  from 
moneys  that  may  afterwards  become  due  to 
the  agents  tnm  tbe  company;  and  the  reports 
appear  to  show  that  money  has  been  loaned 
during  the  year  to  agwts  and  others  more 
than  sufficient  to  account  for  this  deficiency 
In  ttie  mortuary  fond.  It  is  attested,  also, 
that  "loans  of  relator's  funds  have  bem  made 
during  each  year  of  Ite  business  existence  in 
exactly  the  same  way  and  for  rimllar  pop- 
poses  as  was  done  by  the  board  of  directran 
of  said  relator  in  1904.  Such  loans  have  at- 
ways  been  regarded  as  good  ones  by  tb»  in- 
surance department  and  allowed  as  a  Draper 
asset,  and  relator's  renewal  of  license  has  al- 
ways been  issued  it  from  year  to  year  vrltb- 
ont  questioning  the  character  of  said  loans, 
always  inclnding  th^  in  relator's  assete.'* 
The  brief  then  gives  ft  detailed  statemoat  of 
these  loans  for  each  year  during  tbe  exist- 
ence of  this  company.  These  matfeHS  do  not 
appear  in  the  petltlfm  danurred  to,  and,  if 
they  did.  It  would  not  fOUow  that  the  Audi- 
tor should  continue  to  approve  a  practice 
which  in  bis  judgment  was  improper.  It 
seems  to  iu  that  tbe  statute  above  quoted, 
as  well  as  the  general  policy  of  tbe  law'  as 
disclosed  in  the  entire  act,  amply  justlfles  tbe 
Audltw  in  cimcluding  to  disapprove  of  such 
practice.  It  would  seon  that  tbe  mtntnary 
fund  should  be  *:k^t  separate  and  apart 
from  the  other  funds  of  such  society,'*  and.  if 
notes,  bonds,  or  securities  were  taken  or  held 
by  the  society  for  tbe  mortuary  funds  loaned. 
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the  papers  tiwnuelvee  abooM  be  deposited 
with  or  exhibited  to  the  Auditor,  which  wouia 
enable  him  to  asoHtaln  whether  snch  loana 
were  made  iqwii  mifllcient  aecnrltlea.'  If  the 
practice  described  In  the  brief  has  been  In- 
dulged In  bj  this  society  erer  since  it  was 
organised,  and  snch  practice  has  been  from 
rear  to  jeai  aniroved  by  the  Andttor,  the 
most  that  can  be  urged  from  this  would  be 
that  the  Auditor  should  have  called  titie  at- 
tention of  the  Bodety's  offlcers  to  bto  detov 
mlnatlon  to  cbange  this  practice,  and  glre 
the  society  an  opportnnl^  to  make  snch 
change  before  refusing  to  iasoe  the  license  to 
continue  In  business.  The  question  as  pre- 
sented by  this  demurrer  Is  not  free  from  dlffl- 
cnlties,  but  we  have  concluded  that  the 
matters  shown  In  the  petition  demurred  to 
are  soffldent  to  entitle  the  relator  to  an  op- 
portunity to  change  Its  practice  In  this  re- 
gard. It  follom  that  the  Auditor,  before  re- 
fusing the  license,  should  have  pointed  out 
this  objection  to  the  relator*  and.  iqion  sat- 
lirfactory  showing  that  the  mortuary  (nnd 
would  be  properly  protected  and  preserved, 
should  not  haTe  refused  a  license  upon  this 
ground. 

The  prayer  of  the  petition  is,  "Wherefore, 
by  reason  of  the  premises,  relator  mores  the 
court  for  a  writ  of  mandamus  directing  de- 
tuidant  to  issne  to  relator  his  certificate  au- 
thorizing relatw  to  transact  its  buslnera  In 
the  state  of  Nebraska  for  the  year  1805."  and 
tile  command  of  the  altematlve  writ  Is  In 
substance  the  samfc  With  the  rlew  that  we 
take  of  the  practice  of  this  company  In  re- 
gard to  the  mortuary  fund,  we  think  that  the 
discretion  with  which  the  law  has  clothed 
the  Auditor  In  that  regard  ought  not  to  be 
Ignored,  and  that  the  relator  Is  not  entitled 
to  the  relief  as  prayed  for  In  this  applica- 
tion. It  does  not  appear  that  the  Auditor  has 
willfully  disregarded  his  duty  towards  this 
relator,  and  It  will  not  be  presumed  that  a 
peremptory  writ  will  be  necessary.  The  de- 
nial of  the  writ  will,  of  course,  be  without 
prejudice  to  a  new  action  when  conditions 
are  changed.  The  writ  will  be  denied,  with- 
out costs. 

Writ  denied. 


XATBS  et  al.  v.  JONBS  NAT.  BANE.  OUT- 
GALT  T.  BAim.  MOSHER  t.  SAMB. 
TATB8  et  al.  ▼.  BAILEY.  OUTOALT  t. 
SAME.  MOSHBR  v.  SAME.  YATES  et  tl. 
T.  BANK  OF  STAPLEHURST.  OUTCALT 
T.  SAMB.  MOSHBR  y.  SAMB.  YATES  et 
al.  T.  UTIGA  BANK.  OUTOAI/C  t.  SAMB. 
MOSHBR  T.  SAMB. 

(Sapreme  Conrt  of  Nebraska.   Oct.  19,  190S.) 

1.  BA,nK»~NATioifAi.  Baites — Malfeabanoi 
or  OmczBS — AcnoK  fob  Damaoes. 

Damages  resnltfng  to  a  national  bank  from 
the  misfeasance  or  mismanagement  of  its  of- 
ficov  are  aaaets  of  the  bank,  and  are  recover- 
able only  in  an  action  brought  by  the  banlc  or 
for  the  boieQt  ot  all  stockholders  and  cred- 
itors thereof. 

[Bd.  Note^ — For  cases  In  point,  see  toL  6» 
Cent  Dig.  Banks  and  Banking,  i  932.} 


2.  Saks— LzABiuTT  or  Offionii. 

The  officers  of  a  national  bank  an  person- 
ally liable  for  false  reports  made  and  pobliahed 
by  them,  in  pursuance  of  section  S211,  Rev.  St. 
U.  S.  [U.  S:  Comp.  St.  1901.  p.  S«B8].  to  tiie 
party  injured  thereby,  and  the  right  of  the 
Injured  par^  to  maintain  the  action  does  not 
rest  on  the  federal  statotet  but  the  common 
law. 

[Bd.  Note. — ^For  cases  In  point,  see  vol.  6, 
Gent  Dig.  Banks  and  Banking,  $$  945-949.] 

8.  Sau — ^llAKina  Falsi  Rkpobtb. 

It  Is  no  defense  to  an  action  of  that  charac- 
ter that  snch  reports  were  made  and  published 
by  the  officers  without  knowledge  of  their  fal- 
sity. Following  Gemer  t.  Mosber,  78  N.  W. 
mL,  08  Neb.  ISO.  46  li.  R.  A.  244. 
4  JimoioaiT— Rn  Judigata. 

A  cause  of  action,  once  finally  deter- 
mined between  the  parties  on  the  meritii,  cannot 
afterward,  so  long  as  such  judgment  remains 
in  force,  be  lltliated  by  new  proceedingi,  tUbn 
before  the  same  or  some  other  tribunal 

{Bd.  Note. — For  eases  In  jnftint,  see  vol.  WK 
Cent  Dig.  Judgment,  «  1008,  1079.] 

6.  Sau — Junoianr  on  Deuttbbke. 

The  foregoing  rule  applies,  not  only  to 
Judgments  which  are  the  result  of  a  trial  of  is- 
sues of  fact,  but  also  to  judgments  on  de- 
murrer,  whwe  such  judgments  go  to  the  mwtte 
of  the  case;  but  a  Ju&ment  on  a  demurr^, 
which  is  based  on  a  technical  defect  of  plead- 
ing, a  lack  of  Jurisdiction,  or  the  like,  does  not 
Involve  the  merits  of  the  controversy,  and  will 
net  support  the  plea  of  res  Judicata. 

[Bd.  Note.— For  cases  In  point,  see  vol.  80, 
Cent.  Dig.  Judgment.  H  1039.  lOfr-1049.] 

6.  SaUS — VOLUNTABT  DlSHISSAL. 

The  voluntary  dismissal  of  an  action,  be- 
fore final  submlseim.  does  not  op^te  as  an 
estoppel,  and  Is  without  prejudice  to  a  totnre 
action. 

[Bd.  Note. — For  cases  In  point,  see  voL  80, 
Gent  Dig.  Judgment  f  lOSa] 

7.  Costs  —  Disuissai.  —  Patuxht  befobi 
Second  Action. 

Under  our  practice,  the  common-law  rule, 
making  the  payment  of  costs  in  the  action  dis- 
missed a  preregoiaite  to  the  prosecution  of  an- 
other, is  one  which  the  trial  court,  in  the  exer- 
cise of  a  sound  discretion,  may  or  may  not 
apply. 

[Ed.  Note.— For  cases  in  point  see  vol.  IS, 
C«it  Dig.  Costs,  {  1049.] 

8>  BaITKS  —  MlSTKASARCI  OF  OFFICEBS  —  AC- 
TION BY  StOCKHOLUEBS. 

Evidence  examined,  and  held  sufficient  to 
sustain  the  findings  of  the  Jury. 
(Syllabus  by  the  Court) 
Commissioner?'  Opinion.  Departmoit  Na 
2.  Brror  to  District  Conrt,  Seward  County ; 
Sornborger,  Judge. 

Actions  by  tiie  Jones  National  Bank  and 
by  the  Bank  of  Staplehnnt  against  Charles 
W.  Mosher,  Homer  B.  Walsh,  JOavld  B. 
Thompson,  Charles  B.  Yates,  Bills  P.  Hamer, 
Ambrose  P.  S.  Stoart,  Richard  C.  Ontcalt, 
and  Bollo  O.  Phillips;  and  actions  by  Thomas 
Ball^  and  by  the  Utica  Bank  agiUnst  each 
of  said  defendants  ensept  Darid  B.  Thomp- 
son. Verdicts  directed  in  each  case  In  faror 
of  the  defendant  Walsh,  and,  as  to  the  othw 
defendanbs  verdicts  for  plaintiff.  From 
Judgments  rmdered,  the  defendants  bring 
error.  Affirmed. 

J.  W.  Deweeae  and  Halleck  F.  Rose,  for 
Ghas.  E.  Yatea  and  others.     R.  S.  Norral. 
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J.  T.  l%onuw,  and  L  O.  Barr,  tor  Jones 
Nat  Bank  and  otliera.  Cluia.  O.  Whedffli, 
for  Ontcalt  and  If  osber. 

ALBERT,  O.  In  1893  tbe  Jones  Nation- 
al Bank  and  tbe  Bank  of  Staplehnrst  each 
bronglit  an  action  against  Charles  W. 
Moeber,  Homer  EL  Walsh,  DaTld  E.  Thomp- 
son,  Charles  B.  Yates.  Ellis  P.  Hamer, 
Ambrose  P.  8.  Stnart,  Blchard  0.  Oatealt 
and  Bollo  O.  PblUlps;  and  Thomas  Bailey 
and  the  Utlca  Bank  each  broncbt  an  action 
against  all  of  the  said  defendants,  excqpt 
David  B.  Thompson.  The  actions  were 
brought  In  the  district  court  of  Lancaster 
oonnty,  and  tbe  several  petitions  so  far  as 
the  present  Inquiry  la  conconed  are  sub- 
stantially the  same,  and  the  auctions  ara^ 
In  effect,  as  followa:  That  trcnn  the  9tb 
day  of  DecembOT,  1886^  to  the  2lBt  day  of 
January,  1888.  the  Capital  National  Bank 
of  Lincoln  was  a  corporation  duly  organised, 
existing  nnder  and  by  virtne  of  the  banking 
laws  of  the  United  States ;  that  tbe  defend- 
ants wore  the  directras  and  officers  thereof, 
and  aa  snch  had  exclualve  control  and  man- 
agement of  its  affairs.  That  during  tiie 
whole  of  said  period  the  bank  waa  Insolvent^ 
as  the  def&iMlants  well  knew,  or  by  the  ez«r- 
dse  of  due  diligence  would  have  known, 
and  that  on  or  about  the  28d  day  oi  January, 
1893,  it  passed  Into  Ihe  hands  of  a  receiver, 
who,  at  the  commencement  of  the  actlcm, 
was  In  possession  of  all  of  Its  assets.  That 
from  the  9th  day  of  December,  1886,  to  the 
date  sudi  bank  passed  taio  ttie  hands  of 
the  receiver,  tbe  defendants,  In  pursuance  ot 
tbe  banking  laws  of  tbe  United  States  and 
on  tbe  demand  of  the  GomptroUra  of  the 
Onrrency,  from  time  to  time  made  state- 
ments, and  caused  and  permitted  statements 
to  be  made,  to  tbe  Comptroller  of  tbe  Curren- 
cy, purporting  to  show  the  financial  condi- 
tion of  such  bank  at  the  time  such  state- 
ments were  respectively  made,  and  caused 
snch  statonCTts  to  be  pid)Ushed  in  cwtaln 
newspapers  of  general  circulation  In  this 
state.  That  the  defendants,  although  charge- 
able wlCb  knowledge  of  tbe  true  condition 
of  aald  bank,  and  that  it  was  not  In  a  pros- 
perous condition,  but  insolreat  when  such 
r^rts  were  respectively  made,  for  the  pur- 
pose of  deceiving  the  plaintiff  and  others 
and  thereby  inducing  them  to  deposit  their 
money  In  aald  bank,  made  out  and  caused 
said  statements  to  be  made  to  snch  a  way 
as  to  show  that  the  bank  was  in  a  pros- 
perous condition  and  that  it  waa  safe  and 
aolvent  That  such  statements  were  brought 
to  the  notice  of  the  plaintiff,  and  that, 
relying  thereon  and  believing  them  to  be 
tme,  the  plahitiff,  Induced  thereby,  made 
certain  deposits  In  tbe  said  bank  before  It 
passed  Into  the  bands  of  tbe  receiver.  Tha^ 
if  each  of  the  defendants  did  not  have  ac- 
tual knowledge  of  the  false  and  fraudulent 
diaracter  of  avuA  statements,  and  of  tiie 
actual  condition  of  tiie  bank  when  such 


statements  were  made,  Us  la<&  of  knowl- 
edge was  the  result  of  his  gross  negligence 
In  respect  to  his  duties  as  an  officer  of  the 
bank,  ^hen  follow  allegations  to  the  effect 
that  tbe  defendants,  as  officers  of  such  bank, 
had  loaned  sums  of  money  and  had  allowed 
and  paid  dividends  to  Ita  stoddiolders  while 
the  bank  was  insolvent,  contrary  to  and  in 
violation  of  the  banking  lawn  of  the  United 
States.  Tbe  concluding  allegations  are  as 
tollows:  •  •  And  reason  of  tiie 
several  violations  of  the  banking  law,  aa 
above  set  forth,  by  these  several  defendants 
they  have  become  and  are  liable  to  this  plain- 
tiff for  the  damages  be  has  sustained  by 
reason  of  th^  acts  in  the  sum  of  fll,BOO^ 
together  with  Int«est  thereon  from  tbe  11th 
day  of  Oetobw  to  tbe  2Btb  day  of  December, 
1892,  at  the  rate  of  seven  per  cent,  pw  ao- 
num."  In  each  case  the  defoidants  de- 
murred on  four  grounds:  (1)  Want  of  juris- 
diction  of  the  subjec^matter.  (2)  nalntUTs 
want  of  legal  capacity  to  sue.  ^  Defect 
of  parties  plaintiff.  (4)  InsuffidoiGy  of  tbe 
facts  stated  to  constitute  a  cause  of  action. 
The  defendants  also  filed  potions  asking 
the  ronoval  of  the  causes  to  the  federal 
court,  for  tbe  reason  that  the  actions  in- 
volved a  construction  of  the  national  banking 
act  The  causes  were  ranoved,  and  there- 
upon the  plaintiffs  filed  motions  In  the  feder- 
al court  asking  tiiat  the  (»uses  be  remanded, 
for  the  reason  that  they  Involved  no  federal 
question.  The  motion  was  overruled.  In 
the  action  brought  by  tbe  plaintiff  Bailer 
the  fedoal  court  sustained  the  demurrer 
to  his  petition  and  dismissed  the  case. 
Bailey  prosecuted  error  to  the  Circuit 
Court  of  J^>peals,  whm  the  rulings  of  tbe 
lower  court  on  tiie  motion  to  remand  and 
the  demurrer  to  tiie  petition  were  sustained, 
and  tbe  Judgment  of  dismissal  was  affirmed. 
Bailey  t.  Mosher,  68  Fed.  488.  11  C,  G.  A. 
804.  Whereupon  the  other  plaintilto  dis- 
missed their  actions. 

Thereafter  tiie  plaintiffs  eadi  brought  an 
action  against  the  parties  they  had  respec- 
tively made  defendants  before  In  the  district 
court  of  Seward  county.  The  petitiona  in 
the  latter  cases,  as  the^  stood  at  the  time 
of  the  trial,  are  substantially  the  same  as 
those  In  tbe  former,  save  that  It  is  not  al- 
leged in  tbe  latter  that  the  Capital  National 
Bank  was  organized  und«r  tbe  laws  of  tbe 
United  States,  nor  tiiat  tbe  statomente  there- 
in mentioned,  purporting  to  show  tiie  finan- 
cial condition  of  said  bank,  were  made  In 
pursuance  of  the  banking  laws  of  the  United 
States  or  on  the  demand  of  or  to  the  Comp- 
troller of  the  Currency.  The  concluding  of 
the  latter  petitions  is  as  follows :  "Plaintiff 
states  that,  by  reason  of  the  facte  as  above 
set  forth  and  the  false  and  fraudulent  state- 
ments, advertisements,  and  representations  of 
the  defendants,  tbe  plaintiff  has  been  dim* 
aged  In  the  sum  of  Twenty  Thousand  Dol- 
lars ($20,000)."  On  the  application  of  the 
defwdanto  the  case  of  BaUey     Sfosher  et 
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aL  wu  ranored  to  the  United  States  Clr- 
cnlt  Court;  on  tbe  theory  ttiat  It  was  brought 
under  _the  TTi^ted  States  banking  act  for  mls- 
feasaifcce  or  mismanagement  of  the  defend- 
ants, as  officers  of  a  national  bank.  On 
motion  of  the  plaintiff  the  Clrcalt  Court  re- 
manded the  canae  to  the  state  comrt,  holding 
that  no  federal  'question  was  InTolved. 
Bailey  t.  Uosher  et  al.  (a  a)  74  Fed.  15. 
When  tbe  cause  again  reached  the  state 
court,  the  seraral  petitions  were  amended 
by  InterllneattoD*  whereby  they  were  brought 
to  their  present  fOrm.  Whereupon,  on  ap- 
plication of  tbe  defoidants,  the  cases  were 
ronoTed  to  the  United  States  Circuit  CourU 
on  the  theory  that  the  amendment  had  In- 
jected a  federal  question.  Tbe  Clrcnlt  Court 
orerruled  a  motion  to  remand,  sustained  a 
demurrw  to  the  petition,  and  dismissed  the 
cause.  Baltey  v.  Uosber  et  al.  (C  C)  OS 
Fed.  228.  On  ajipeal  th9  qoeBtton  was  pre* 
sented  to  the  Circuit  Court  of  Anneals,  tbe 
Judgment  of  the  Circuit  Court  was  remsed. 
and  taw  causes  remained  to  the  state  court; 
for  the  reasfm  that  tfaey  Involved  no  federal 
question.  Jmes  v.  Mo8b»  et  aL,  107  Fed. 
Ml.  46  a  a  A.  471. 

The  subsequent  pleadings  are  somewhat 
voluminous,  and  It  will  sufflce  to  say  ttiat 
the  questions  hereinafter  discussed  are  sufB- 
dently  presoited.  The  detendsnt  Stuart 
made  default  and  Judgmwt  was  taken 
against  him.  The  dtfendants  Hamer  and 
PhilUps  died  aft«  the  aetton  was  oom- 
menced;  as  to  the  tmnux  ttie  action  was 
fevlved  against  bis  estate;  as  to  the  latter 
no  proceedings  for  revivor  were  had.  The 
cases  wwe  all  tried  at  the  same  time  and 
submitted  on  the  same  evidence.  At  tbe 
close  of  tbe  evidence  the  court  directed  a 
verdict  in  each  case  In  favor  of  the  defend- 
ant Walsh.  As  to  tbe  other  defmdants,  in 
tbB  several  cases  to  whlcSi  they  were  re- 
qiectively  parties,  the  Jury  'found  fbr  the 
plaintiff  and  Judgment  was  given  according- 
ly, tetm  irtildi  tbe  defendants  respectively 
prosecato  «Tor  to  this  court 

One  of  tbe  principal  contentions  of  the  de- 
fendant^ reduced  to  its  simplest  form,  Is  as 
follows:  (1)  Damages  resalting  to  a  na- 
tional bank  from  the  misfeasance  or  mis- 
management of  Its  officers  are  assets  of  the 
bank,  and  are  recoverable  of  such  officers, 
en^  in  an  action  brought  by  tbe  bank,  or  for 
the  benefit  of  all  the  stockholders  and  credit- 
ors. <2>  The  damages  alleged  in  the  peti- 
tion resulted  to  a  national  bank  from  tbe 
misfeasance  and  mlsmanagemrat  of  its  of- 
ficers. 9)  Therefore  such  damages  are  as- 
•ets  of  tbe  bank,  and  are  recoverable  only 
In  an  actlmi  brought  by  the  bank,  or  for 
ttie  benefit  of  all  the  stodUwIders  and  credltr 
ora.  Tbe  major  premise  is  so  nearly  a  self- 
evidKkt  proposition  that  It  requires  no  ^bo- 
ration.  It  ta  recognised  in  Bailey  v.  Mosber, 
smttm,  and  in  tbe  cases  then  dtod.  But  we 
we  not  disposed  to  accept  the  minw  premise.- 
106N.W^19 


It  is  tme,  the  petlti«is  wbow  misfeasance 
and  mismanagement  on  Hie  part  of  the  de- 
f  endanto  as  officers  at  the  bank,  and  that 
tiie  bank  thereby  sustained  damages,  but 
they  show  more  than  that  Th^  show  that 
the  defendants  made  and  published  false 
and  mlsleadlEv  statements  concerning  the 
financial  condition  of  tbe  bank,  wher^  the 
plaintiffs  were  Induced  to  become  and  re- 
main Its  creditors  to  tbelr  damage.  In  short 
whatever  other  allegation  may  be  contained 
in  the  petition,  they  also  contain  sufficient 
to  constitute  a  common-law  action  for  de- 
celt  That  the  party,  upon  whom  the  deceit 
or  imposition  was  practiced  by  the  officers 
of  a  natitmal  bank,  may  maintain  an  action 
against  than  In  his  own  name  and  behalf 
for  damages  resulting  to  blm  therefrom, 
and  tliat  bis  right  of  action  does  not  rest  <m 
the  federal  stotutes  but  the  commtm  law. 
Is  no  Itmger  an  opea  question.  Stuart  v. 
Bank»  07  Neb.  576,  78  N.  W.  208;  Gemer  v. 
Mosher,  58  Neb.  1S5,  78  N.  W.  884.  46  U 
B,  A.  244;  Oemer  v.  Tates.  61  Neb.  100; 
84  N.  W.  506;  Preacott  t.  Haughey  (C.  a} 
66  Fed.  658;  Gemer  v.  Thompson  (C.  0.) 
74  Fed.  125;  King  v.  Fomeroy,  121  Fed. 
287,  58  a  a  A.  200;  Brlggs  v.  Spanlding, 
141  U.  B.  132,  11  Sup.  Ct  924,  85  L.  Ed. 


But  It  is  cwtended  that  the  petitions  are 
substantially  the  same  as  that  in  Bailey  v. 
Uosbw,  siqwa,  and  tiUit  the  Circuit  Court 
of  Aiqpeals  held  that  such  petition  otnnmltted 
the  plaintiff  to  the  theory  that  hip  action  was 
for  misfeasance  and  mismanagement  result- 
ing in  damages  to  the  bank  recoverable  only 
In  an  action  by  the  receiver  for  the  benefit 
of  all  the  stockholders  and  creditors.  Tbe 
difference  between  the  petition  in  that  case 
and  those  In  the  caqes  at  bar  has  already 
been  pelted  out  and  the  Importance  which 
the  Circuit  Court  of  AiqE>eals  attached  to  Mnne 
of  the  allegations  of  tbe  petition  In  tiiat 
case,  which  are  omitted  from  those  now  be- 
fore us.  Is  shown  by  the  following  taken 
from  the  body  of  the  opInUm:  "We  feel 
constrained  to  bold  that  properly  construed, 
the  petition  contains  but  one  paragraph  or 
count  and  states  bat  one  cause  of  action, 
and  that  the  cause  of  action  stated  is  one  for 
tbe  misfeasance  and  mianunaganwt  of  the 
affairs  of  tbe  bank  by  the  defendants  as 
Its  officers  and  directors.  We  cannot  adopt 
tbe  view  of  the  plaintiff  in  orror — Uiat  those 
clauses  of  the  petition  wblqh  states  or  tend 
to  states  a  cause  of  action  tax  deceit  at  com- 
mon law,  should  be  segregated  from  the  other 
clauses  of  the  petition,  and  held  to  consti- 
tute the  statement  of  tbe  cause  of  action. 
The  court  cannot  roJect  tbe  allegations  of  the 
petition  whldi  do  state  a  cause  of  acti<m  vnOss 
the  banking  act  for  the  purpose  of  converting 
mere  matter  of  Inducement  or  surplusage, 
contained  elsewhere  in  tlM  petition.  Into  a 
substantive  statement  of  a  cause  of  action 
different  fftm  that  which  the  petition  in 
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tenns  declares  to  be  the  foundation  ot  the 
action.  The  plaintiff  was  not  bound  to  state 
the  legal  effect  of  the  facts  set  out  In  his 
petition ;  hut,  having  done  so,  he  cannot  com- 
plain If  hla  adversary  and  the  court  accept 
and  act  upon  his  own  theory.  Especially  Is 
this  so  when  the  petition  Is  ambiguous  and 
will  support  that  theory  as  well  or  better 
than  any  other.  In  the  sense  of  the  word, 
as  used  In  code  pleading,  there  Is  but  one 
paragraph  In  this  petition.  The  term  'para- 
graph' as  used  In  code  pleading,  means  an 
entire  or  integral  statement  of  a  cause  of 
action.  It  Is  the  equivalent  of  'count'  at 
common  law.  It  may  embrace  one  sentence 
or  many  sentences;  but,  whether  one  or 
many,  It  constitutes  a  statement  of  a  single 
cause  of  action.  It  Is  a  requirement  of  some 
Codes  that,  If  the  petition  contains  'more 
than  one  cause  of  action,  each  shall  be  dis- 
tinctly stated  in  b  separate  paragraph  and 
numbered'  (Mansf.  Dig.  Ark.  {  502T) ;  and  all 
of  them  require  that  each  cause  of  action 
shall  be  separately  stated  and  numbered. 
The  N^raska  Code  provides  that  Vhere  the 
petition  contains  more  ttan  one  cause  ot  ac- 
tion, e&cti  shall  be  separately  stated  and  nnm- 
bered.'  Oonsol.  St  Neb.  1891.  §  4633  (93). 
And  the  Supreme  Oonrt  of  that  state,  con- 
struing tills  section,  hftve  said:  *A  plaintiff 
cannot  jumble  his  causes  of  action  t(^ther.' 
Bank  v.  Bollong,  24  Neb.  821,  40  N.  W.  411. 
If  in  drafting  the  petition  the  pleader  sup- 
posed he  was  stating  more  than  one  cause  of 
action,  he  would  undoubtedly  have  separate- 
ly stated  and  numbered  them,  as  required  by 
the  Nd>raBka  Code.  No  one  can  point  out 
in  this  petition  where  the  statemMit  of  one 
cause  of  action  enda  and  anotlier  b^ns. 
The  plaintiff  cannot  amend  or  reform  his 
petition  in  this  court  If  it  were  possible 
to  spell  out  of  the  averments  of  this  petition, 
taken  separately  or  together,  an  action  fbr 
deceit  the  court  would  be  precluded  from  at- 
taching that  meaning  to  them  by  the  posl- 
tlTe  statement  contained  in  the  petitlm  it- 
self that  the  action  is  grounded  on  the  *vlo- 
iations  of  tbe  banking  law*  therein  set  out 
Section  6239  of  the  Revised  Statutes  of  the 
United  States  tU.  S.  Comp.  St  1901.  p.  3516] 
provides  tliat:  'If  the  directors  of  any  na- 
tional banking  association  shall  knowingly 
violate^  or  knowingly  permit  any  of  the  of- 
ficers, ^oits  or  servants  of  the  aSBodation 
to  violate  any  of  the  prorlslons  of  thia  title, 
all  the  rigfate,. privileges  and  franchisee  of 
the  association  idiall  thereby  be  fbrfeited. 
*  •  *  And  In  cas^  of  such  violation, 
every  director  who  participated  In,  or  as- 
sented to,  the  same  shall  be  held  liable  in 
his  iwrsonal  and  Individual  capadty  for  all 
damages  wbldi  the  aasodatlon.  Its  share- 
holders, or  any  other  parson  shall  have  sua- 
tolned  in  conseqnence  of  snch  violation.' 
It  is  Obvious  that  the  plaintiff,  In  tbe  In- 
ception of  this  case,  had  In  view  the  enforce- 
ment of  the  defmdants'  llablHl7  under  the 
last  clause  of  this  secUm." 


From  the  foregoing  It  ts  dear  that  the 
court  proceeded  apon  tbe  ground  that  the 
plaintiff,  by  those  allegations  of  his  petition 
which  are  omitted  from  those  in  the  cases 
at  bar.  had  committed  himself  to  the  theory 
that  his  cause  of  action  was  one  arising 
under  the  federal  banking  law  for  mis- 
feasance and  mismanagement,  resulting  in 
damages  to  the  bank.  Those  very  allega- 
tions, it  held,  precluded  It  from  "spelling 
out"  a  cause  of  action  for  deceit  If  those 
allegations  are  to  be  held  of  such  importance 
when  included  in  a  petition.  It  seems  to  us 
tbat  their  omission  and  the  studied  omission 
of  direct  reference  to  the  federal  banking 
law  from  the  petitions  In  the  cases  at  bar 
are  equally  significant  Besides,  it  was  ex- 
pressly held.  In  Jones  v.  Mosher  et  al.,  107 
Fed.  561,  46  C.  C.  A.  471,  that  the  petition 
Involved  no  federal  question;  consequently. 
It  presented  no  case  arising  under  the  feder- 
al banking  law.  It  and  the  other  petitions 
before  us  do  state  a  cause  of  action  for  de- 
celt  We  know  of  no  rule  of  pleading  that 
would  Justify  this  court  In  assuming  that 
the  plaintiff  intended  to  plead  a  cause  of 
action  wMch  he  could  not  maintain,  so  long 
as  he  has  pleaded  facts  sufficient  to  consti- 
tute one  which  he  could  maintain.  It  may 
be  said  In  passing  that  in  this  state  no  such 
meaning  Is  attached  to  tbe  term  "paragraph" 
as  that  given  It  by  the  Goort  of  Appeals  In 
that  case. 

It  Is  further  insisted  that  the  Judgment 
rendered  In  tbat  case  supports  the  plea  of 
res  Judicata,  Interposed  against  the  plain- 
tiff Bailey  in  his  present  action.  It  is  ele- 
mentary that  a  cause  of  action,  once  finally 
determined  between  tbe  parties  on  the  mer- 
its, cannot  afterward,  and  so  long  as  such 
Judgment  remains  In  force,  be  litigated  by 
new  proceedings,  either  before  the  same 
or  any  other  tribunal.  And  this  rule  is  not 
limited  to  Judgmenta  which  are  tbe  reeult  of 
a  trial  of  an  issue  of  fact  but  applies  as  w^l 
to  Judgments  on  demurrer,  where  such  Judg- 
ments go  to  the  merits  of  the  case.  Gould 
V.  Evansville,  etc.,  R.  Co.,  91  IT.  S.  626,  23 
L.  Ed.  416;  Blssell  v.  Spring  Valley  Town- 
ship, 124  n.  S.  225,  8  Sop.  Ct  496,  81  U  Bd. 
411;  City  of  Los  Angeles  v.  Melius,  69  Cal. 
444;  Gregory  v.  Woodworth,  107  Iowa.  Wl, 
77  N.  W.  837;  Rodman  v.  Michigan  Cent 
B.  Co..  69  Mich.  397,  26  N.  W.  661.  But  a 
Judgment  on  a  demurrer  which  is  based  on  a 
technical  defect  of  pleading,  a  l&ds.  of  Ju- 
risdiction, misjoinder  of  parties,  or  the  like, 
does  not  involve  the  merits  of  the  controversy 
and  is  not  available  as  res  Judicata.  House 
r.  Mullen.  22  WalL  42.  22  L.  Ed.  838;  Slvers 
T.  Slvers,  07  CaL  618.  32  Pac.  571;  Roberts 
T.  Hamilton.  66  Iowa,  683,  10  N.  W.  236. 
When  a  plea  of  res  Judicata  Is  Interposed, 
the  controlling  question  Is  whether  the  Judg- 
ment offered  to  support  It  Is  baaed  on  tbe 
mwlts  of  tiuB  controversy.  If  It  Is.  It  Is  eon- 
dnslve  and  foredosea  further  investigation. 
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'Applying  tbat  test  to  the  present  case,  we 
do  not  tbtofc  tbe  Judgment  of  the  Court  of 
Appeals,  In  Bailey  t.  Moaher,  supra,  supports 
the  plea  of  res  Judicata.  It  does  not  dis- 
pose of  the  action  for  deceit  on  Its  merits, 
bat  on  the  technical  ground  that,  by  the 
ftTerment  of  mere  conclusions  of  law,  the 
plainticr  had  committed  himself  to  the  theory 
that  the  action  was  of  a  different  character, 
and  precluded  an  examination  of  the' merits 
of  hts  action  for  deceit 

As  to  the  other  plaintiffs,  It  Is  insisted 
that  th^  are  concluded  by  the  Judgments  of 
dismissal,  rendered  in  the  respective  cases 
Ij  the  federal  court  It  -will  be  remembo^ 
ed  that  In  all  of  those  cases,  save  that 
brought  by  Bailey,  the  dismissal  was  on  tbe 
motltai  of  the  piiUntMEs,  and  before  the 
trisl  of  any  Issue  of  law  or  fsct  A  dis- 
missal, under  such  drcnmstances,  does  not 
operate  as  an  mboffp^  and  is  no  bar  to  an- 
other action.  Section  4S0,  Oode  CAv.  Proc., 
se^iu  to  embody  tba  pEevallliv  doctrine  In 
r^ard  to  a  voluntary  dismissal,  and  pro- 
vides, among  other  things,  that  an  action 
may  be  dismissed  by  the  plaintiff  before  a 
final  submission  of  the  cause  to  tbe  Jnry, 
without  prejudice  to  a  future  action.  See 
Beats  V.  Western  T.  V.  Co..  68  Neb.  601, 
74  N.  W.  B4;  Bank  v.  Estate,  66  Neb.  18S, 
76  N.  W.  Harrison  v.  Insurance  Go. 
aowa)  80  N.  W.  809.  That  the  costs  had  not 
been  paid  In  the  cases  voluntarily  dismissed 
does  not  estop  the  plalntlflte  to  prosecute 
these  actions.  So  far  as  onr  practice  Is  con- 
cerned, the  most  that  can  be  said  of  the 
0(HnmoD-law  rule,  making  the  payment  of 
costs  in  the  former  action  a  prerequisite  to 
the  prosecution  of  another,  is  that  It  is  one 
which  the  trial  court  lu  the  exercise  of  a 
sound  discretion,  may  or  may  not  apply, 
n.  P.  R.  B.  Co.  V.  Mertes,  86  Neb.  204,  62 
N.  W.  1090.  The  record  shows  no  abnse  of 
discretion  lu  this  instances 

It  is  next  contended  by  the  defendants 
that  these  cases  were  brought  and  prosecuted 
on  the  theory  tbat  they  were  actions  for 
misfeasance  and  mismanagement  The  rec- 
ord does  not  sustain  that  contention.  It  is 
true  there  is  a  large  amount  of  evidence  in 
the  record  tending  to  establish  misfeasance 
and  mismanagement  of  the  affairs  of  the 
bank  by  the  defendants.  But  this  evidence 
was  not  Introduced  for  the  purpose  of  prov- 
ing such  facts,  but  was,  In  most  instances, 
inseparably  connected  with  evidence  tending 
to  establish  an  action  for  deceit  That  the 
court  tried  the  cases  as  actions  for  deceit 
Is  clearly  shown,  we  think,  by  an  Instruc- 
tion following  the  statement  of  the  Issues, 
in  which  the  Jury  were  Instructed  that  the 
burden  of  proof  was  on  the  plaintiffs  to  es- 
taNlsh  the  allegationB  contained  in  their 
several  petitions,  closing  with  these  words: 
"In  other  words,  the  burden  Is  upon  the 
Idaintlffs  severally  to  show  tbat  the  defend- 
ants ssfwraUy  pnbUdied,  or  caused  to  be 


published,  or  participated  in  the  publication 
of,  the  statements  of  the  condition  of  the 
Capital  National  Bank;  «  •  •  that  the 
plaintiffs,  each  for  himself,  relied  upon  the 
truth  of  said  statements;  *  •  •  that 
such  statements  were  untrue.   •  •  •" 

It  Is  earnestly  contended  by  the  defend- 
ants tliat  the  verdicts  are  not  sustained  by 
sufficient  evidence.  The  evidence  makes  up 
three  large  volumes,  and  It  is  impossible  to 
discuss  It,  save  in  the  most  general  way, 
without  extending  this  opinion  to  undue 
l^igth.  It  was  incumbent  on  the  plaintiffs 
to  establish  by  a  preponderance  of  the  evi- 
dence: (1)  That  tile  defendants  published 
the  statements  purporting  to  show  the  finan- 
cial condition  of  Che  Capital  National  Bank, 
or  participated  In  tbe  publlcatim  thereof; 
(2)  that  sudk  statements  were  false;  (3) 
that  the  plalntUfis  severally  relied  upon  such 
statements  and  believed  them  to  be  true, 
and  were  tlnret^  misled  to  their  Injury.  - 

As  to  the  first  proposlUon,  the  evidence 
shows  that  ntme  of  the  statements  were 
actually  made  all  of  the  defendants,  but 
tbat  eadi  defendant  participated  In  making 
some  oi  than.  It  -  Is  urged  on  behalf  of 
tlie  defendant  Thompson  that  he  participated 
In  making  but  one  of  than.  That  Is  a  mis- 
take. The  evldmce  Is  otmclnslve  tiiat  be 
signed  and  participated  in  making  at  least 
fonr  of  them;  the  first  being  that  made 
and  publlsbed  December  28,  1886,  tbe  last; 
Hut  made  and  publisbed  JiUy  9,  1891.  The 
mistake  arises,  perhaps,  from  the  construc- 
tion w^ch  tbe  defendants  seem  to  place  on 
the  petitions.  The  petitions  set  out  two  of 
tbe  statements  at  taogth;  but  It  is  also  al- 
leged that  at  divers  other  times  and  dates, 
between  the  28th  day  of  December,  1886, 
and  the  21st  day  of  January,  1803,  tiie  de- 
fendants made  and  publlsbed  other  false  and 
misleading  reports  purporting  to  show  tbe 
ccmdltion  of  the  bank  which  were  relied  upon 
by  the  plaintiff.  The  defendants  appear  to 
take  tbe  position  that  plalnttfFs  should  be 
restricted  to  the  two  reports  set  out  at 
length.  We  do  not  tbink  so.  The  allega- 
tions of  the  petitions  are  sufficiently  broad 
to  admit  proof  of  any  and  all  statements 
made  on  and  between  tbe  dates  Just  men- 
tioned. If  deflnltmess  and  certainty  requir- 
ed all  such  statements  to  be  set  out  at 
length,  the  remedy  was  by  motion. 

As  to  the  proposition  that  the  statemwts 
were  false,  the  evidence  involves  a  maze 
of  figures  and  computations  covering  a  large 
pwtlon  of  the  bill  of  exceptions.  The  de- 
fendants contend,  among  other  things,  that 
tbe  only  discrepancies  shown  by  this  evi- 
dence are  discrepancies  between  tbe  balance 
book  of  the  bank  and  the  statements,  and 
that  such  discrepancies  are  due  to  the  fact 
tbat  the  Comptroller  of  the  Currency,  In 
pursuance  of  his  authority  under  the  federal 
banking  law,  required  a  different  classifica- 
tion of  tbe  Items  In  such  statements  than 
that  under  which  they  were  riassliled  on 
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the  bookM  of  tlie  bank;  tbat  the  reUtloa 
between  the  totals  was  not  thereby  disturbed, 
conseqaently,  such  dlacrc^taactes  are  Imma- 
terial. The  contention  Is  not  borne  out  by 
the  record.  The  evidence  not  only  tends  to 
show  discrepancies  between  the  statements 
and  the  books  of  the  bank,  but  also  between 
such  statements  and  the  actual  condition  of 
the  bank  when  the  statemrats  were  re- 
spectively made,  and  that  such  dlscr^wncles 
materially  dtstnrbed  the  relation  between 
the  totals  of  the  assets  and  liabilities  of 
the  bank,  and  made  Its  condition  appear 
better  than  what  It  actually  was.  In  abort 
there  Is  ample  evidence  to  sustain  a  finding 
that  the  bank  was  Insolvent  before  and  dur- 
ing the  period  covered  by  the  transactions  of 
the  plaintiffs  with  It;  that,  had  the  state- 
ments been  made  In  accordance  with  the 
facts,  they  wonld  have  shown,  notwithstand- 
ing the  classification  required  by  tbe  Comp- 
troller of  tbe  Currency,  tbe  true  condition 
of  the  bank  or  at  least  snfilclent  to  put 
prospective  customers  upon  Inquiry;  but  In- 
stead, they  exaggerated  the  assets,  depred- 
ated the  liabilities,  and  were  so  framed  as 
to  conceal  the  actual  condition  of  the  bank 
and  convey  the  Impression  that  It  was  not 
only  solvent,  but  prosperous.  In  the  face  of 
these  facts,  no  manipulation  of  figures  or 
refinement  of  argument  can  make  It  appear 
that  the  discrepancies  are  immaterial,  or 
tbat  there  Is  a  lack  of  proof  that  the  state- 
ments were  false.  We  do  not  wish  to  be 
undwstood  to  say  tbat  all  of  the  defendants 
knew  that  such  statements  were  false;  we 
are  satisfied  that  such  Is  not  the  case. 
But,  as  was  said  In  a«^er  v.  Mosher,  68 
Neb.  136,  T8  N.  W.  884,  46  L.  B.  A.  244, 
it  was  their  duty  to  know  whether  the  state- 
ments made  by  them  were  true,  and  the 
fact  that  they  made  and  published  them* 
without  knowledge  of  their  falsity  Is  no 
defense. 

As  to  the  proposition  that  the  plaintiffs 
relied  upcm  such  statements  and  believed 
them  to  be  true,  and  were  thereby  misled 
to  their  injury,  we  consider  it  sufficiently 
established  by  the  evidence.  Tbe  plaintiff 
Baliey  testified,  that  he  had  bad  some  money 
to  Invest  and  read  tbe  published  statem^ts 
of  the  different  banks.  Including  those  of 
the  Capital  National,  In  order  to  ke^  him- 
self Informed  of  their  condition. 

Tbe  following  Is  a  portion  of  bis  testimony 
on  this  point:  "Q.  How  did  you  come  to 
go  to  the  Capital  National  Bank?  A.  I  went 
on  purpose  to  see  what  they  would  pay  on 
the  money.  And  I  thought  it  was  Just  as 
good  as  the  First  NatlonaL  Q.  What  in- 
formation did  you  have  as  to  the  condition 
of  the  Capital  National  Bank?  A.  As  soon 
as  I  went  in  they  handed  me  a  card,  and 
the  directors  and  stockholders  of  the  bank 
were  on  tbat  card.  And  I  to(4i  the  papers 
several  years  previous.  Q.  What  papers? 
A.  The  Semtweekly  Journal,  I  believe,  and 
the  Gall.  Q.  What  did  you  see?  A.  I  saw 


the  bank  was  In  good  dreninstances,  as  I 
siqiposed,  the  way  tbe  amonnt  of  assets  read 
In  the  published  statements.  Q.  Well,  what 
did  you  read  In  those  papers— published 
statemoits?  A.  Yes,  In  the  publtebed  state- 
ments in  the  paper.  Q.  Of  what  bank?  A. 
Tbe  Capital  National  Bank  of  Lincoln.  N^ 
Q.  State  when  it  was,  with  referaice  to 
the  time —  A.  I  suppose  ever  since  tbe  bank 
started,  for  1  read  the  papers  every  day 
and  took  particular  notice.  I  bad  some  mon- 
ey to  loan  out,  and  I  took  a  little  notice 
where  I  thought  was  the  best  place  to  put  It 
Q.  And  what  reliance  did  you  make,  If  any, 
upon  these  statements?  A.  Well,  l^at  was 
all  tbe  reliance  I  bad  was  what  I  could 
get  lnfprmatl<»i  In  the  papers  In  regard  to 
the  standing  of  the  bank.  Q.  State  what 
Information,  if  any,  you  had  other  than 
what  was  disclosed  In  the  statonents  that 
were  published.  A.  Tbat  was  all  the  InfOT- 
matlon  I  had.  Q.  Yon  may  state  where  yon 
got  your  Information  as  to  tbe  condltl<m  of 
this  bank.  A.  I  got  It  from  the  published 
statements.  Q.  And  from  any  other  source? 
A.  No,  sir,  I  had  no  other  source  to  get  It 
from.  Q.  State  what  effect  those  published 
statements  had  upon  your  transacting  busi- 
ness at  the  Capital  Natlwal  Bank,  If  any? 
A.  Why  that  Is  all  the  effect  I  had  to  go 
by  was  the  published  statement,  supposing 
It  was  to  be  true  and  correct  Q.  Did  you 
believe  It  to  be  true?  A.  I  believed  It  to 
be  true  or  I  wouldn't  have  put  my  money 
there;  I  would  have  kept  It  where  It  was. 
Q.  Now  you  may  state  If  you  knew  at  any 
time,  or  had  any  means  of  knowing,  that 
the  Capital  National  Bank  •  •  •  was  not 
financially  In  tbe  condition  as  represented 
by  Its  statements.  A.  I  had  no  means  of 
knowing.  Q.  Well,  did  yon  have  any  knowl- 
edge? A.  I  had  no  knowledge.  Q.  State 
what  belief,  If  any,  you  put  In  those  state- 
ments, prior  to  tbe  time  you  deposited  yonr 
money  In  the  iMmk.  A.  I  believed  the  state- 
ments to  be  true,  or  I  never  would  have 
put  my  money  In  the  banlc,  that  is  sure." 

Cross-examination :  "Q.  And  there  was  no 
bank  in  Lincoln,  or  in  the  state  that  you 
knew  of,  that  stood  higher  in  the  general 
estimation  than  it?  A.  Not  in  my  own  mind, 
according  to  their  statement.  I  don't  think 
there  was  any  In  Lincoln  anyway." 

His  evidence,  fairly  construed,  sufficiently 
shows  that  he  relied  upon  the  false  state- 
ments, believed  them  to  be  true,  and,  con- 
sequently, tliat  the  bank  was  safe;  that, 
acting  in  that  belief  and  influenced  by  it 
he  transferred  his  business  to  such  bank. 
It  is  true,  his  evidence  shows  that  be  was 
Infiuenced  somewhat  by  the  higher  rate  of 
Interest  this  bank  was  paying.  But  It  Is 
well  settled  that,  where  a  false  statement 
is  relied  upon  and  la  a  material  Inducement, 
It  is  Immaterial  what  other  causes  contrib- 
uted to  influence  the  conduct  of  the  Injured 
party.  Bunge  v.  Brown,  23  Neb.  817,  37 
W.  660;  Foley  r.  Holtry,  48  Neb.  13S> 
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ei  N.  W.  120;  Olcott  T.  Bolton,  BO  Neb. 
T79,  70  N.  W.  866;  Biooz  National  Bank  v. 
Norfolk  State  Bank,  66  Fed.  139,  5  O.  0. 
A.  44a  The  erldence  addnced  on  behalf  of 
the  other  plaintiffs  on  thla  point  is  stronger 
than  that  adduced  by  Bailey,  and  Is  safflcieat, 
wQ  think.  In  each  case  to  snstaln  a  flnding 
that  the  plaintiffs  relied  npon  the  statements, 
believed  them  to  be  trne,  and  were  misled 
thereby  to  their  Injnry. 

We  have  gone  over  the  evidence  in  this 
case  with  some  care,  fnlly  alive  to  the  lia- 
bility of  the  Jnrors  to  draw  wrong  Inferences 
in  cases  of  this  cbaracter,  owing  to  the  ladr 
of  time  and  facilities  to  consider  and  weigh 
the  mass  of  evidence  Introduced,  and  are 
thoroughly  aatisfied  that  every  fact  essential 
to  a  recovery  in  these  cases  Is  snffldently 
BOBtalDed  by  the  evidence.  We  have  also 
gone  over  the  several  errors  assigned,  and 
have  examined  them  in  the  light  of  exhaust- 
ive tHlefb  and  iominons  oral  argiuuents  ct 
the  learned  gentlemen  representing  the  re- 
spective parties,  but  have  found  no  reversible 
error. 

It  is  therefore  recommmded  that  the  ssv- 

«al  Jndgments  be  affirmed. 

PER  CURIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  the  said  Judgments 
and  each  of  them  are  affirmed. 


WBSTBRN  TRATBLBBS'  ACCIDENT 
ABS'N,  Inc.,  V.  TOMSON  et  aL 
(Snprems  Court  of  Nebraska.  Oct  19,  1900.) 

IHSUUHCK— ACnOH  01*  PoUCTT— DXVTNSKS. 

Where  an  Insurance  company  has  do  notici^ 
express  or  implied,  of  an;  claim  of  loss  until 
suit  is  brought  therefor,  it  ma;  answer  both 
that  there  was  in  fact  no  loss  and  the  claimants 
never  gave  any  notice  of  the  alleged  loss. 

Petition  for  rehearing.  Overruled. 

For  tomiMr  opinion,  see  108  N.  W.  690. 

FEB  CURIAM.  The  third  paragraph  of 
the  syllabus  appears  to  be  an  inaccurate 
statement  of  the  law.  If  the  insurance  com- 
pany baa  no  notice,  express  or  implied,  or 
any  dalm  of  loss  until  salt  la  b^un  there- 
for. It  may  nndoabtedly  answer  both  that 
there  was  In  fact  no  loss,  and  that  the 
claimants  never  gave  any  notice  of  the  al- 
leged loss  pursuant  to  the  terms  of  the  policy. 
The  syllabus  is  modified  accordingly. 

The  conclusion  reached,  however,  appears 
to  be  Justified  on  the  grounds  fully  stated 
In  the  opinion,  and  the  motion  tm  rehearing 
Is  overruled. 


ROSBNBBRG  v.  SPRROHBB. 
(Supreme  Court  of  Nebraska.  Oct  10,  1906.) 
Motion  to  modify  judgment  Sustained. 
For  former  opinion,  see  108  N.  W.  1045. 

PER  CURIAM.  Motion  to  modify  siu> 
talned.  Judgment  of  levwaal  vacated.  Or- 


dered, that  defendant  be  allowed  to  file  a 
remittitur  of  ¥73.33  from  the  Judgment  witli- 
In  30  days,  and,  If  such  remittitur  Is  filed, 
the  Judgment  of  the  district  court  is  affirm- 
ed for  (68.77;  otherwise  the  Judgment  Is 
reversed,  and  tbe  cause  remanded. 


CITY  OF  PLATTSMOUTH  v.  MURPHY. 
(Supreme  Court  of  Nebraska.  Oct  19.  19060 

1.  &x±Tvm  "  UnooNsnrunoHAi.  Law  — 
Amcnduent. 

An  act  of  the  Legislatiire,  amendatory  of 
or  sapplemental  to  an  nnconstitational  law,  is 
onconstitational  and  void,  and  chapter  14,  p. 
308,  Laws  1887,  being  amendatory  of  and  sup- 
plemental to  chapter  14,  p.  148,  Laws  1885, 
which  has  been  held  onconstltntloDa]  and  void. 
Is  also  invalid. 

[Ed.  Note. — For  eases  In  point,  ass  roL  44, 
Cent  Dig;  Statates,  f  202.] 

2.  Municipal  CoapouTions  —  CoimiAors  — 

Ratitication. 
A  contract  entered  Into  by  a  city  In  viola- 
tion of  a  mandator;  provision  of  its  charter  Is 
void,  and  can  be  ratified  only  by  an  observance 
of  the  conditions  essential  to  a  valid  agreement 
in  the  first  instance. 

[Ed.  Note. — For  cases  in  point  see  vol.  86, 
Cent.  Dig.  Monlclpal  Corporations,  K  684-687.] 

8.  EVIDinCE— PBXBUHFTIOnS— Ehowudoi. 

The  maxim,  "Ignorantla  Juris  naninnn 
eKusat"  apptioa. 
(B^labDs  by  tfas  Ooiut> 

Oommissloners'  Opinion.  Dspartmmt  Na 
2.  Brror  to  District  Court,  Cass  County; 
Joes  on.  Judge. 

Action  Hugh  Murphy  against  the  city  of 
Plattsmontb.  Judgment  for  plalntUT,  and  de- 
fendant brings  error.  Reversed. 

H.  D.  Travis  and  J.  L.  Boot  for  plaintiff  In 
error.  Matthew  Goring,  f6r  defendant  in 
eiror. 

ALBERT,  O.  This  action  was  brought  to 
recover  the  balance  due  on  an  alleged  written 
contract  between  the  dty  of  Plattsmontb  and 
one  Fanning,  for  the  paving  of  certain  streets 
of  that  city.  The  work  was  performed  and 
accepted  by  the  city,  and  by  the  terms  of  the 
contract  the  amount  due  the  contractor  there- 
for was  ^,628.38.  Of  this  amount  the  dty 
paid  (7,007.06,  but  afterward  refused  to  pay 
tbe  balance.  Fanning  assigned  his  claim  for 
the  balance  to  the  plaintiff.  There  was  a 
verdict  for  the  plaintiff,  and  from  a  Judgment 
thereon  the  city  brings  the  case  here  on  error. 

Among  other  defenses  it  Is  urged  that  the 
contract  is  void,  because  it  was  made  In 
violation  of  certain  mandatory  provisions  of 
the  charter  under  which  the  city  was  acting 
at  tbe  time  the  contract  was  made.  Amopg 
other  violations  relied  upon  to  defeat  tbe 
action  Is  that  no  estimate  of  the  cost  of  the 
Improvement  had  ever  been  made  and  sub- 
mitted to  the  city  council  by  the  dty  engineer, 
as  required  by  law,  before  the  contract  was 
made.  The  evidence  shows  a  history  of  the 
contract  and  of  Uie  preliminary  stents  lead- 
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Ing  Qp  to  Iti  execution.  We  hare  cmie  over 
thii  evidence  with  care,  and  It  la  clear  and 
convincliig  that  no  estimate  of  tbe  cost  of  the 
ImproTemeut  in  qnestlMi  was  ever  made  and 
submitted  to  the  council  by  Qw  ctt7  raglneer 
before  the  contract  was  made. 

This  brings  os  at  <nice  to  the  question 
whether  the  making  of  such  estimates  and 
their  sntnaission  to  the  <dty  conncU  were  pre- 
requMtee  to  a  valid  exerdse  of  tbe  power  of 
the  city  to  make  the  contract,  and  to  deter- 
mine that  question  it  Is  necessary  to  discover 
the  provlstoiB  of  tbe  charter  under  which  tbe 
city  was  actliv  at  tbe  ttme,  so  far  as  such 
proTlsloss  relate  to  Uie  matter  In  hand.  The 
contract  was  made  in  1882,  and  at  that  time 
the  city  had  more  than  6.000,  but  lees  than 
10,000,  inhabitants— a  fact  which  stands  ad- 
mitted of  record.  In  1870  an  act  was  passed 
and  aMEtroved,  entitled  "An  act  to  provide  for 
tbe  organlsatltm,  goremment  and  powers  of 
cities  and  Tillages,"  which  provided  that  all 
cities  wd  Tillages  ccmtalnlng  more  than  1,S00 
and  less  than  15,000  inhabitants  sbould  be 
fovemed  thereby.  Laws  1870,  p.  108.  In 
1888  there  was  passed  and  approTed  "An  act 
to  provide  for  the  or^nlzatlon.  government 
and  powers  of  (dtles  of  the  second  class  having 
more  than  lOOOO  inhabitants."  Laws  1888  p. 
180.  As  the  defendant  dty  then,  as  now,  had 
less  than  10,000  Inhabitants,  it  was  not  affect- 
ed by  tills  act  In  1886  the  Leglsbitnre  under- 
took to  amend  the  title  to  the  act  of  1883  In 
such  a  way  as  to  Include  cities  of  the  second 
dau  having  over  6,000  inhabitants.  The  title 
to  the  act  1b  "An  act  to  amend  the  title  and 
sections  1,  2,  S  and  4,  of  an  act  entitled  'An 
act  to  provide  for  the  organlaatifm,  govern- 
ment and  powers  of  cities  of  the  second  class, 
having  more  than  ten  thousand  Inhabitants.* " 
lAWs  1885,  p.  148,  c.  14.  This  act  was  held 
Told  in  Webster  t.  <aty  ot  Hastings,  50  Neb. 
668,  81  N.  W.  610^  Consequently  tbe  powers 
and  duties  of  the  defendant  city  are  to  be 
determined  without  regard  to  this  act  In 
1887  an  act  was  passed,  entitied  "An  act  to 
amend  section  27  and  68,  and  to  add  sub- 
divisions 68  and  60  to  section  62  of  article  2 
of  chapter  14,  of  the  Oomplled  Statutes  re- 
lating to  cities  of  the  second  class  haTlng  oTor 
fire  thousand  (6,000)  Inhabitants,  and  to  re- 
peal said  original  sections  27  and  68  and  all 
acts  and  parts  of  acts  in  conflict  with  this 
act"  Laws  1887.  p.  808,  c.  14.  This  act 
clears  ref«^  to  the  act  of  1886,  because  th&ce 
was  no  other  act  relating  to  cities  hsTlng  over 
6,000  Inhabitants.  As  we  have  seen,  tbe  act 
of  1886  was  held  unconstitutional  sjnd  void, 
and  It  necosarlly  follows  that  all  acto  amend- 
atory or  supplemmtal  thereto  must  fall  with 
it.  With  the  defendant  city  excluded  from 
the  act  of  1888,  because  of  having  less  than 
10,000  inhabitonts,  and  tbe  acts  of  1886  and 
1887  unoonstitutimal  and  void,  tbe  act  of 
lOTO  is  the  act  to  which  we  must  look  to  de- 
termine whether  the  lade  of  estimates  of  the 
cost  ot  the  improvement  in  question  is  fatal 
to  the  contract  Section  20,  p.  107,  of  tbe 


act  of  187^  so  far  as  matolal  at  preeont  Is 
as  follows:  "Before  the  dty  council  shall 
make  any  contract  tor  building  bridges  or 
sidewalks,  ot  tot  any  work  on  the  streets,  or 
any  otiier  woriE  or  improvement  an  ertimato 
of  the  cost  thereof  shall  be  made  by  the  dty 
engineer  and  submitted  to  the  coondl,  and  no 
contract  shall  be  altered  into  tot  any  work  or 
improvement  tot  a  price  exceeding  such  esti- 
mate; and  In  advertising  for  bids  for  any 
sudi  work  the  connd!  shall  cause  tiie  amount 
of  such  estimate  to  be  publldied  tfaraewitii." 
Gonatrulng  substantially  the  same  pro  vision, 
In  Fnltam  t.  Olty  of  Ltaieoln,  9  Neb.  868;  3  N. 
W.  724,  this  oourt  held  that  the  power  of  the 
dty  conndl  to  bind  the  dly  omtract  would 
d^paid,  among  other  things,  upon  an  estimate 
having  been  first  made  and  submitted  by  the 
city  engineer.  The  provision  requiring  such 
estimate  Is  dearly  mandatoxy,  aqd  It  is  well 
settied  that  a  coatract  ot  a  dty  made  In  viola- 
tion of  a  mandatory  provision  of  its  charter  Is 
ultra  vires  and  roiA.  Qutta  Fercha  ft  Bobber 
Ca  V.  Village  of  Ogalalla.  40  Neb.  775.  60 
N.  W.  618,  42  Am.  Bt  Bep.  686;  City  of 
Kearney  v.  Downing,  68  Neb.  648,  81  N.  W. 
600;  Ottewa  v.  Car^.  106  V.  8.  110,  2  Sup. 
Ct  861«  27  L.  Ed.  609;  Lewis  v.  Shrev^rart. 
106  U.  8.  282,  2  Sup.  Gt  634,  27  L.  Ed.  728; 
Smith  v.  Newbnrgh.  77  N.  Y.  ISO. 

It  Is  claimed  that  the  dty  afterward  rati- 
fied the  contract  In  Gutta  Percha  &  Rabb« 
Mfg.  Co.  V.  Village  of  Ogalalla.  supra,  In  dis- 
posing of  a  like  claim,  Mr.  Justice  Post  said: 
"If  a  contract  is  invalid  when  made,  be- 
cause in  violation  of  some  mandatory  require- 
ment of  the  stotute,  it  will  be  deoned. ultra 
vires,  and  can  be  ratified  only  upon  the  con- 
ditions essential  to  a  valid  contract  In  the 
first  instance  *  *  citing  a  long  list 
of  cases  In  support  of  his  position.  The  man- 
datory pro  virions  of  the  charter  were  not 
compiled  wltb  in  this  case  In  tbe  first  In- 
stance, nor  does  tbe  record  dlsdoae  any 
thing  remotely  approaching  a  subsequent  com- 
pliance therewith  which  would  bring  the  ease 
witiiln  ttie  rule  with  ropect  to  a  ratification 
of  an  Invalid  contract  as  just  steted.  In 
the  same  case  the  learned  judge,  used  the 
following  language,  which  has  our  unqualified 
anwoval:  "It  is  tbe  recognised  doctrine  that 
whoever  contracts  with  a  municipality  must 
at  bis  peril,  take  notice  of  tbe  powers  om- 
ferred  by  Its  charter  and  whethiar  the  pro- 
posed Indebtedness  Is  In  excess  of  tbe  limi- 
tations Imposed  thereby.  Hodges  v.  City  of 
BuflTalo.  2  Denio  (N.  Y.)  110;  Lowell  Five 
Cents  Savings  Bank  v.  Winchester,  8  Allen 
(Mass.)  109;  People  v.  May,  9  Colo.  80,  10 
Pac.  641;  Law  v.  People,  87  111.  886;  Frmch 
V.  City  of  Burlington,  42  Iowa,  614.  As  said 
in  the  case  last  named,  'any  oOxr  rule  leaves 
the  taxpayer  at  tbe  mercy  of  the  oflloers  of 
the  city  and  contractor,  and  would  raider 
the  constituticoiBl  provision  ni^atory.  Such 
a  result  cannot  be  contemplated  or  allowed 
to  prevail.'  And  If  a  recovery  Is  sanctioned 
m>on  a  omtract  like  this,  on  tbe  ground  that 
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It  has  been  subsequently  ratified,  sorely  leg- 
islative restrletloDS  upon  corporate  powers 
Is  in  Tain.  It  would  tben  be  wlttain  the  pow- 
er of  willing  or  corrupt  officers  to  accomplish 
Indirection  that  which  Is  prohibited  in  the 
most  explicit  terms  of  the  statute  or  charter. 
There  may  be  cases  In  which  considerations 
of  equity  and  good  faith  will  Impose  upon  a 
municipal  corporation  the  duty  of  returning 
property,  or  its  equlTatent,  where  an  action 
would  not  lie  upon  contract,  express  or  Im- 
plied. That  question  la.  however,  not  present- 
ed by  the  record  of  thla  case,  and  is  not  de- 
cided." 

It  is  claimed  by  the  plaintiff  that  the  par* 
ties  to  the  contract  proceeded  on  the  theory 
that  the  acts  of  1886  and  1867,  supra,  were 
valid,  and.  If  we  understand  the  argument, 
on  this  point,  that  plaintiff's  rights  should 
be  measured  by  those  acts.  In  the  first  place 
it  la  by  no  means  clear  that  he  would  be  in 
any  better  plight  if  those  acts,  or  either  of 
them,  were  to  be  taken  as  the  measure  of  bis 
rights.  But  it  would  be  unprofitable  to  go 
Into  that  question.  **Ignorantla  Juris  uemi- 
nem  excosat"  is  a  maxim  sanctioned  by  cen- 
turies of  experience.  That  it  worlds  a  hard- 
ship in  IndlTldnal  Instances  Is  a  matter  of 
common  knowledge;  but  Is  of  little  impor- 
tance, when  compared  with  the  evils  which 
would  result  from  measuring  the  rights  of 
a  litigant,  not  by  the  law  as  it  Is,  but  by  the 
law  as  he  understands  It  to  be. 

It  is  recommended  that  the  judgment  of  the 
district  court  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  according 
to  law. 

DUFFIB  and  JACKSON,  Ca,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  jn^ment  of  the 
district  court  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings  acoffdlng  to 
law. 


KOSLOWSKI  et  ux.  v.  NEWMAN. 
(St^reme  Court  of  Nebraska.  Oct.  19,  1006.) 

ADiaVIBTBATOB  —  RIGHT  TO  ASSKTS  —  BQUI- 
TABU  OWNEB. 

An  admioistrator  is  not  entitled  to  the 
possession  of  oroperty  of  which  the  decedent 
whose  estate  fie  represents  died  possessed,  as 
against  a  defendant  who  shows  that  he  is  th« 

Suitable  owner  there<^  In  the  absenos  of  proof 
at  there  are  creditors  of  the  estate  whose 
equitable  claims  to  the  property  take  precedence 
over  that  of  the  defendant. 

[EkL  Note. — For  cases  in  point,  see  T(d.  2!^ 
Cent.  Dig.  Bzscntors  and  Administrators*  H 
800-806.1 
(Syllabos  by  the  Ooort) 

CMnmlsalonenr  Opinion.  D^artmant  No> 
2.  Bmw  to  District  Oonrt,  Platte  County; 
Holleobeck,  Judge. 

i^on  by  David  H.  Newman,  admlniatra- 
tar,  against  Peter  KoslowskI  and  Hary  Kos- 


lowskL  Judgmmt  for  plaintiff,  and  defoodr 
ants  bring  error.  Reversed. 

A.  M.  Poet  and  Whltmoyw  ft  Oondrlng, 
tot  plaintiff  in  error.  HcAJIlster  ft  Gomellua 
and  J.  J.  Sullivan,  for  defendant  In  error. 

DTTFFXB,  a  David  M.  Newman,  as  ad- 
ministrator of  the  estate  of  Frank  Mercefc, 
deceased,  brought  this  actt(m  against  Feter 
KoslowskI  and  Mary,  his  wife,  to  recovw 
from  them  mon^  and  the  value  of  certain 
chattel  property  of  which  the  said  Mercek 
died  seised,  and  whlcdi  was  thereafter  con- 
verted by  the  plaintiffs  in  error.  Thd  plain- 
tiffs In  error  filed  a  Joint  answer,  in  which 
they  allege  tiUe  to  the  money  and  property 
In  controveror.  by  virtue  of  an  agreement 
with  the  decuaed,  a  copy  of  which  Is  as  fol- 
lows: "This  agreement  entered  into  this  28th 
day  of  September,  A.  D.  1901,  between  Peter 
KoslowsU,  of  Duncan,  Neb.,  party  of  the  first 
part  and  Frank  Mercek,  of  Duncan,  Neb., 
party  of  the  second  part,  wltneeseth:  That 
said  party,  of  the  first  part  hereby  agrees 
to  care  for,  support,  and  maintain  during  his 
life  the  said  party  of  the  second  port,  provid- 
ing him  with  wholesome  and  necessary  food, 
and  also  to  provide  him  with  a  suitable  bed 
and  bedding,  and,  should  his  resources  not  be 
BufQclent,  the  said  party  of  the  first  part  sliall 
provide  him  with  suitable  and,  necessary 
clothing;  the  intention  of  this  agreement  be- 
ing to  provide  said  party  of  the  second  part 
a  home  during  the  balance  of  bis  lifetime^ 
The  said  party  of  the  second  part  hereby 
agrees,  in  consideration  of  the  provisions 
above  enumerated,  that,  at  the  time  of  his 
death,  all  of  his  property,  both  real  and  per- 
sonal, and  of  which  be  dies  seised,  shall  de- 
scend to  and  belong  to  said  Peter  KoslowskI, 
the  said  party  of  the  first  part  hereto,  free 
and  exempt  from  any  claim  from  any  of  the 
heirs  of  said  party  of  the  second  part,  and  for 
this  purpose  this  agreement  shall  act  as  a 
last  will  and  testament  of  the  said  party 
of  the  second  part.  Thla  agreement  shall  be 
binding  upon  the  heirs,  executors,  and  ad- 
ministrators of  the  parties  to  this  agreement 
Witness  the  bands  of  the  parties  hereto  on 
the  day  first  above  written.  Peter  KoslowskI. 

Us 

Frank  X  Hurcek.  Mary  KoslowsU."  Wlt- 
iBsrk 

neaa:  O.  W.  Phillips." 

It  la  also  alleged  in  the  answer  that  pnr- 
anant  to  said  agreement  Petw  KoslowskI, 
continuously  from  the  date  thereof  until  tiie 
death  ot  Mercek  m  February  7,  1901,  pro- 
vided a  home  Pa,  and  in  all  respecte  main- 
tained and  supported  the  said  Uerc^,  and 
fully  kept  and  p»formed  all  the  conditions 
of  said  agreemoit  on  hla  part  to  be  kept  and 
performed,  and  that  said  Mercek  was,  at  the 
date  of  his  death,  possessed  of  money  to  the 
amount  of  ^SnJtSHt  and  no  more,  and  of  per- 
sonal property  of  the  nine  of  f9.60,  and  no 
more;  that  upon  the  death  of  saiu  Mercek. 
plaintiff  In  error  Peter  KoslowsU  tocat  posses- 
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Blon  of  said  money  and  property,  and  claims 
to  own  and  hold  the  same  nnd^  and  by  rlrtne 
of  the  agreement  aforesaid.  It  Is  further  al- 
leged that  Peter  Koslowsid.  from  the  money 
BO  received  by  him,  paid  the  necessary  foneral 
expenses  of  said  Mercek,  and  for  certain 
chnrch  services  requested  by  said  deceased, 
In  all  $93.  The  answer  concludes  with  a 
prayer  that  the  title  of  the  said  Peter  Kos- 
lowskl  In  and  to  said  money  and  property  be 
quieted  and  confirmed,  and  for  general  relief. 
A  reply  was  filed  admitting  the  execution  of 
the  agreement  above  set  forth  and  perform- 
ance thereof  by  the  said  Peter  Eoelowskl, 
but  charging  that  said  agreement  was  pro- 
cared  by  plalntlffB  In  error  by  means  of  fraud 
and  undue  influence  over  said  Mercek,  and 
that  he  was,  at  the  date  thereof,  mentally 
enfeebled  by  senile  dementia  and  wholly 
lacking  In  the  capacity  to  contract  At  the . 
conclusion  of  the  evidence,  the  court  Instruct- 
ed the  Jury  that  the  contract  with  Peter 
EoslowBkl,  given  In  evidence  by  the  defend- 
ants below,  and  under  which  they  -claim  title 
to  all  the  personal  property  of  the  deceased, 
was  not  available  as  a  defense  as  against 
the  claim  of  the  administrator,  and  that  they 
should  therefore  return  a  verdict  for  the 
plaintiff  for  the  value  of  the  money  and  prop- 
erty that  tbB  defendants  bad  reduced  to  their 
posseBslon  and  converted  to  tbefr  own  use. 
The  Jury  returned  a  verdict  In  favor  of  the 
administrator  In  the  sum  of  $801,  and  a  mo- 
tion for  a  new  trial  being  filed,  the  court 
overruled  the  same  upon  the  plaintiff  remit- 
ting the  sum  ct  $528.48  from  the  verdict,  and 
entered  Jndgm«it  against  defendants  below 
for  $327.C2. 

We  have  examined  the  evidence  given  on 
tbe  trial  with  some  care,  and  It  establishes 
to  our  satisfaction  tbe  following:  The  wife 
of  Frank  Mercek  died  In  1900,  at  Denton, 
Neb.,  where  the  parties  then  lived.  After  the 
death  of  hla  wife,  and  In  October,  1900,  Frank 
Mercek  went  to  live  with  bis  son,  John  Mercek, 
in  Polk  county.  Neb.,  and  continued  to  live 
with  him  until  June,  1901,  when  he  went 
to  Duncan  and  commenced  boarding  with 
KoslowskL  He  was  apparently  a  strict  church 
member,  and  one  reason  given  for  his  going 
to  Duncan  to  live  was  that  he  might  be  near 
a  church  where  he  could  regularly  attend 
services;  his  son's  farm  being  17  miles  dis- 
tant from  the  church  of  which  he  was  a 
m«nber.  We  are  also  Inclined  to  believe  that 
he  was  not  satlsfled  with  his  treatmrat,  and 
the  two  causes  combined  induced  him  to  re- 
move to  Duncan  and  make  his  home  with 
KostowBki.  He  continued  In  KoBlowskl's 
family  as  a  boarder  until  bis  bill  amounted 
to  $72,  which  he  paid,  and  then  requested 
Eoslowdd  to  enter  Into  the  agreement  which 
we  have  copied  above.  The  evidence  tends 
to  show  that  when  he  came  to  Duncan  he  had 
$847  In  money,  and  there  is  also  evidence 
from  which  it  can  be  fairly  Inferred  that  be 
afterward  sent  money  to  friends  in  Qermany 
In  fulflllmmt  of  a  request  made  1^  bis  de- 


ceased wife.  There  Is  not  sufflclent  evidence 
to  support  the  claim  that  be  was  afflicted 
with  any  mentol  disease  or  disorder,  or  that 
he  was  not  capable  of  transacting  business 
and  making  the  contract  with  Koslowski 
with  a  full  understanding  of  Its  terms  and 
conditions.  The  evidence  Is  undisputed  that, 
at  the  time  of  hlB  death,  being  then  above 
76  years  of  age,  the  only  money  found  In  hla 
trunk  was  $317.52,  and  he  was  possessed  of 
a  few  articles  of  wearing  apparel,  a  bed  and 
some  bedding,  and  other  property,  all  of  but 
little  value;  and  the  trial  court  very  properly 
refused  to  enter  Judgment  on  the  verdict 
until  a  remittitur  was  entered  by  the  plain- 
tiff. If  any  Judgment  at  all  was  warranted, 
by  the  pleadings  and  evidence. 
•  The  district  court  evidently  took  the  view, 
urged  by  counsel  for  defendant  In  error, 
that  the  administrator  was  entitled  to  the 
possession  of  all  personal  property  of  which 
Mercek  died  seised,  regardless  of  any  con- 
tract existing  between  the  deceased  and 
tbe  KoelowBkis;  and  this  Is  the  principal 
question  to  be  determined  In  the  case.  That 
Frank  Mercek  had  the  legal  right  to  dis- 
pose of  his  property  as  he  saw  fit  cannot  be 
disputed.  If,  because  of  dlssatlsfactiou  with 
bis  treatment  in  the  home  of  bis  son,  or 
because  he  conld  not,  while  living  there, 
attend  church  to  his  satiBfactlon,  he  desired 
to  change  his  residence,  that  was  a  privilege 
which  no  one  could  imy  bim.  After  liv- 
ing with  Koslowski  for  some  time,  If  be 
found  a  home  there  to  hia  satisfaction,  he 
bad  a  right  to  enter  into  the  contract  which 
he  did,  and  that  contract  U  legal  and  bind- 
ing. The  rule  la  well  established  that  one 
may  for  a  sufficient  consideration  bind  him- 
self to  make  a  particular  disposition  of  bis 
property,  and  such  contract,  upon  perform- 
ance by  the  other  party.  Is  Irrevocable  and 
enforceable  upon  the  death  of  the  promisor. 
Kofka  V.  Roslcky,  41  Neb.  328,  99  N.  W. 
788,  26  L.  R.  A.  207,  4S  Am.  St  Rep.  085; 
Teske  v.  Dlttbemer,  65  Neb.  167,  01  N.  W. 
181,  101  Am.  St  Kep.  614.  We  understand 
that  counsel  for  defendants  In  error  do  not 
controvert  this  proposition,  but  they  Insist 
that  the  administrator  of  Mercek's  estate 
Is  entitled  to  tbe  money  and  property  of 
which  he  died  seised,  and  that  Koslowski 
should  file  his  claim  with  the  administrator 
and  have  it  allowed  by  the  probate  court. 
That  the  administrator  Is  generally  entitled 
to  the  possesBlon  of  all  personal  property 
of  tbe  Intestate  cannot  b&  doubted;  but 
whether  in  cases  of  this  character  he  can 
merely,  by  virtue  of  his  appointment  and 
without  shovrlng  that  there  are  creditors  of 
the  estate  having  rights  in  the  property, 
demand  It  from  one  In  possession  claiming 
title  under  a  contract  with  tbe  decedent, 
such  as  above  set  out,  Is  the  question  In  dis- 
pute.  In  Emery  v.  Darling,  50  Ohio  St 
160,  33  N.  E.  715,  the  syllabus  Is  as  follows: 
"One  sister  covenanted  in  writing  with  an- 
other that.  If  the  latter  would  reside  with 
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her  as  long  as  She  desired,  she  would  give 
and  bequeath  to  her  all  the  property,  real 
and  personal,  of  -which  she  should  die  seised. 
The  sister  to  whom  the  promise  was  made 
accepted  It,  and  fully  performed  the  con- 
tract on  her  part  Held,  that  at  the  death 
of  the  sister  making  the  promise  the  other 
became  the  equitable  owner  of  the  prop- 
erty of  which  her  sister  died  seised,  and. 
In  specific  performance  of  the  contract,  la 
entitled  to  a  conveyance  of  the  legal  title 
from  the  heirs  of  her  deceased  sister." 

We  think  that  the  rule  above  announced 
Is  correct  and  should  be  followed.  If,  as 
appears  from  the  evidence  In  this  case, 
Eoslowskl  fully  kept  and  performed  his  con- 
tract with  the  deceased,  he  has  fully  earned 
the  property.  It  may  be  said  that,  because 
delivery  was  not  made  by  the  decedent  In 
his  lifetime,  Koslowskl  was  not  invested 
with  the  legal  title;  but  that  he  was  the 
equitable  owner  seems  beyond  dispute.  He 
had  paid  for  it  In  the  very  terms  required 
by  his  contract  He  had  fully  performed 
upon  his  part  Nothing  but  a  delivery  was 
necessary  to  Invest  blm  with  the  legal  title. 
It  would  be  a  useless  and  a  senseless  pro- 
ceeding to  require  him  to  pass  this  prop- 
erty over  to  the'  administrator  with  one 
hand,  and  award  him  the  right,  which  the 
law  will  not  deny,  to  take  It  back  with  the 
other.  It  may  be,  although  this  Is  a  ques- 
tion which  is  not  presented,  and  which 
we  do  not  determine,  that  creditors  of  the 
estate  of  Mercek,  who  extended  credit  rely- 
ing upon  this  property  for  payment,  If  any 
exist,  have  a  right  to  be  paid  out  of  this 
money;  but  there  Is  no  showing  in  this 
record  that  any  such  creditors  exist  It  is 
conclusively  shown  that  the  expense  of  the 
burial  had  beea  paid  by  Koslowskl,  snd  we 
cannot  presume  that  there  is  other  Indebt- 
edness to  be  provided  for,  and,  as  between 
the  administrator  and  Koslowskl,  we  are 
satisfied  that  the  latter  has  the  better  right 

In  Howes  v.  Whipple,  41  Ga.  322,  A.  de- 
sired to  purchase  from  B.  a  lot  of  mules  on 
credit,  and  B.  refused  to  sell,  and  there- 
upon A.  proposed  to  trade  to  B.  certain 
cotton  then  on  A.'s  plantation,  which  B. 
declined,  as  be  knew  nothing  of  the  cotton 
trade,  but  ofTered  to  let  A.  have  the  mules 
If  he  would  deliver  the  cotton  at  the  ware- 
house of  C,  at  Macon,  to  be  sold  for  B/s 
benefit.  In  payment  for  the  mules ;  and  both 
the  parties  went  to  the  warebonseman  and 
stated  the  contract  and  he  undertook,  as 
the  agent  of  both  parties,  to  receive  and  sell 
the  cotton,  and  pay  to  6.  the  price  agreed 
on  for  the  mules  out  of  the  proceed;  and 
the  mules  were  thereupon  delivered  to  A., 
who.  on  going  home,  commenced  hauling 
cotton  to  the  depot  instructing  the  agent  to 
send  It  to  C.  under  the  contract  After  the 
cotton  was  delivered  at  the  depot  but  before 
shipment;  A.  suddenly  died.  It  was  held 
that  under  these  facts  B.  had  acquired  such 
an  biterest  In  ttie  cotton  to  the  extent  of 


the  price  of  the  mules  that  It  was  not  assets 
of  A.'s  estate  for  distribution,  and  a  court 
of  equity,  In  a  bill  filed  for  direction,  would 
direct  so  much  of  the  proceeds  of  the  cotton 
as  equaled  the  price  of  the  mules  to  be 
paid  to  B. ;  and  this,  even  as  against  persons 
who  claimed  that  A.  was  Indebted  to  them 
as  a  trustee,  and,  consequently,  upon  a  debt 
of  the  highest  dignity  under  the  statute  of 
distributions.  In  the  opinion  It  is  said : 
"Can  any  one  question  that  a  court  of  equity 
would  have  restrained  Mr.  Brown  from  dis- 
poslhg  of  this  cotton  otherwise  than  as  he 
had  agreed?  Had  he  attempted  to  divert 
It  from  Hardeman  &  Sparks,  would  not 
equity  have  compelled  him  to  send  It  to  them 
as  he  had  contracted  to  do?  It  does  not  fol- 
low that  because  a  sale  Is  not  complete,  so 
as  to  change  the  poBsesaion  or  give  a  clear 
title,  the  purchaser  has  no  Interest  in  the 
thing.  In  the  case  of  real  estate,  a  court 
of  equity  will  compel  a  specific  performance 
to  prevent  fraud.  In  cases  of  personal 
property,  the  remedy  by  suit  for  damages 
stands  In  lieu  of  this,  but  the  principle  is 
the  same,  and  if  It  would  be  a  fraud  upon 
the  purchaser,  and  he  have  no  other  remedy, 
the  mere  fact  ttiat  the  property  Is  personal 
property,  does  not  defeat  the  party  of  his 
remedy.  Equity  will  decree  the  specific  per- 
formance of  contracts  for  leases,  or  the 
good  win  of  a  trade,  and  generally,  If  there 
be  no  adequate  remedy  at  law,  equity  will 
grant  relief  to  prevent  fraud  and  injustice." 
Asbury  v.  Hlcklln  (Mo.  Sup.)  81  S.  W.  390, 
was  a  case  where  the  deceased  left  only  a 
persona]  estate,  and  In  an  action  for  spe- 
cific performance  of  the  contract  to  devise 
a  child's  share  to  the  plaintiff,  the  court 
said:  "A  court  of  equity  will  ^edflcally 
enforce  an  oral  contract  to  devise  property 
to  another  In  consideration  of  sttvlces  ac- 
tually rendered,  provided  the  proof  of  such 
contract  Is  so  cogent  clear,  and  forcible  as 
to  leave  no  reasonable  doubt,  as  to  Its  terms 
and  character."  McKinnon  v.  McKlunon, 
66  Fed.  409,  S  O.  O.  A.  530,  was  a  case  where 
an  uncle  and  his  nephew  made  a  partner- 
ship agreement,  by  which  it  was  agreed, 
"In  the  event  of  the  death  of  the  senior 
member  of  the  firm,  all  his  property,  per- 
sonal and  otherwise,  which  he  held  in  part- 
nership at  the  time  of  his  death,  should 
go  to  the  Junior  partner."  Judge  Thayer, 
In  delivering  the  opinion,  said:  "The  part- 
nership articles  Involved  in  the  present  con- 
troversy were  neither  Intended  as  a  deed 
or  a  win.  They  constitute  an  executory 
agreement,  which  determines  the  rights  of 
the  parties  Inter  se,  and  provides  what  dis- 
position shall  be  made  of  the  partnership 
property  on  the  happening  of  a  certain 
event.  In  the  state  of  Missouri,  where  these 
articles  were  signed,  and  where  both  par- 
ties at  the  time  resided  and  carried  on  busi- 
ness. It  is  as  well  settled  as  it  U  in  any 
state  of  this  Union,  that  an  agreement  by 
a  pmon  upon  a  Taluablo  eonalderatlon,  to 
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give  to  another  the  wbole  or  a  part  ot  hto 
pwpvtty  at  tbe  promlsor'i  deatli,  will  ba 
Bpedflcally  oiforced  Id  eqvlty,  botb  as  to 
real  and  personal  property,  If  Uie  conatd^a- 
tkm  IB  duly  rendered  by  tbe  promisee." 

It  wUl  be  seen,  therefore,  tlmt  conrta  ot 
equity  enfbrce  contracts  of  the  fduracte 
of  the  one  under  oonslderation,  whether 
the  property  Involved  is  real  estate  or  per-- 
aonalty,  and,  tills  being  so,  Eoslowskl  has 
an  interest  In  the  property  of  which  be  took 
poasesslon  as  owner  thereof,  subject,  It  may 
be,  to  some  special  debts  of  Mercek,  which 
might  be  made  a  charge  against  this  fund. 

We  recommend  that  the  Judgment  of  the 
district  court  bo  reversed,  and  the  case  re* 
manded  for  further  proceedinga  not  Incon- 
sistent with  this  opinion. 

AIiBBBT  and  JAOKSON,  CXI,  concur. 

PER  OURIAH.  Ftor  the  reasons  stated 
in  tb9  foregobig  opinion,  tbe  judgment  ot 
tbe  district  court  Is  reversed,  and  the  case 
remanded  for  farther  proceedings  not  In- 
consistent with  this  opinion. 


HAI/nOR  et  al.  t.  STATB. 
(Sopreme  Goort  of  N«bradca.  Oct  19,  190B.) 

1.  States  —  Fowxas  —  PnoHimTnio  Usa  or 

Flag. 

The  power  to  prohibit  the  qm  of  the  na- 
tional flag  does  not  belong  ezclnslvely  to  the 
federal  Congreaa,  but  may  be  ezerdsea  b;  the 
■ereral  states. 

2.  ConsTmnxoiTAL  Law  —  Due  Pbocesb  or 
Law — Class  LsoiaiATioir. 

Chapter  188,  p.  644,  Laws  190S  (Oobbey's 
Ann.  St.  180S,  {  2S7Sg  et  seq.),  entitled  "An  act 
to  prevent  and  punish  the  desecration  of  the 
flag  of  the  United  States."  is  not  obnoxloos  to 
the  fourteenth  amendment  to  the  Constitation 
of  the  United  States,  nor  to  the  provlifons  of 
the  state  Constitution  against  depriving  any 
person  of  his  property  without  due  process  of 
law  and  against  special  or  class  legislation. 
8.  Sakb — PoucK  Power. 

Notwithstanding  the  fonrteenth  amend- 
ment to  the  federal  Constitntlon,  the  state,  In 
the  exercise  of  the  police  power,  may  enact  such 
laws  as  are  calcuiated  to  promote  the  health, 
comfort,  safety,  and  welfare  of  society,  although 
such  laws  optnuto  to  restrict  the  Iflmty  of  dti- 
sens  of  the  United  Stetes. 

[Ed.  Note.— For  cases  In  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  {  148.] 

4.  Same — DsTEBUinATraN  or  GoNSTmrmtNAX, 
Questions. 

But  whether  legislation  thus  oijerating  la 
in  fact  calculated  to  promote  such  ends  u  a 
legitimate  subject  of  inquiry  by  the  court,  when 
the  constitntlonali^  of  the  act  is  assailed. 

[Ed.  Note. — For  cases  In  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  S  129.] 

5.  Sake — Natural  Justice— Comhon  Wbl- 

rAKB. 

An  act  which  Is  calculated  to  foster  sentl- 
mente  ot  patriotism  la  not  vulnerable  to  ttw  ob- 
jection that  it  is  not  calculated  to  promote  tbe 
welfare  of  sodety. 

(Syllabus  by  tbe  Court) 


T  OommMonw^  Opinion.  Department  Na 
2.  Error  to  District  Oourt,  Douglaa  Gonnty ; 
Bartlett  Judga 

Nl<diolas  Y.  Halter  and  Harry  7>  Hayward 
were  convicted  of  desecrating  the  United 
States  flag,  and  bring  error.  Afflrmed. 

Cooper  &  Dunn  and  S.  R.  Buab,  for  plain- 
tiffs in  error.  Nwrls  Brown,  Atty.  Gol,  iae 
tbe  Stote. 

ALBERT,  a  The  defwdant  was  convicted 
of  a  violation  of  the  statute  entitled  "An  act 
to  prevent  and  punish  the  desecration  of  the 
flag  of  the  United  Stotes."  Chapter  188,  pu 
644,  Laws  1908  (Gobbey^  Ann.  at  1903,  1 
2S75g  et  seq.) 

It  Is  conduslvely  established  that  the  de- 
fendanto  were  engaged  In  selling  IntozlcaUng 
liquora  at  retail,  and  sold  and  ofto-ed  for 
sale  beet  contained  In  botUes,  to  which  was 
attoched  a  label  on  which  there  was  printed 
a  representation  of  the  flag  of  the  United 
Stotes,  and  that  auch  label  was  so  used  to 
advertise  tbe  beer  and  dlstlngaisb  it  from 
other  products  of  a  like  nature.  It  is  admit- 
ted that  tbe  beer  was  sold  to  the  defendanto 
by  a  brewing  company  in  the  bottles  thus 
labeled,  and,  that  the  representations  of  the 
Sag  theraon  Is  a  part  of  the  registered  trade- 
mark of  the  brewing  onupany.  It  la  now 
claimed  that  the  stotnte  under  whteh  the  ia- 
fendant  was  convicted  is  unconstltntional. 
and  consequently  that  tbe  Judgment  of  con- 
viction must  be  reverend.  The  stotnte  la  as 
follows:  "Any  person  who  in  any  manner, 
for  exhibition  or  dlqilay  shall  places  cause 
to  be  placed,  any  word,  figure,  mark,  picture, 
design,  drawing,  or  any  advertisement  of  any 
nature,  upon  any  flag,  standard.  coIot,  or  en- 
sign, of  the  United  Stotes  of  America,  or  shall 
expose  or  cause  to  be  exposed  to  public  view 
any  such  flag,  standard,  color,  oe  mslgn,  upon 
which  shall  be  printed,  painted  or  otherwise 
placed,  or  to  which  shall  be  attacbed,  appmd- 
ed,  affixed,  or  annexed,  any  word,  figure, 
mark,  picture,  deaign  or  drawtog,  or  any  ad- 
v^tlsement  of  any  nature,  or  who  shall  ex- 
pose, to  public  view,  manufacture,  sell,  espoae 
for  sale,  give  away,  or  have  In  possession  tar 
sale,  or  to  give  away,  or  for  use  for  any  pur- 
pose, any  article  or  anbstance,  being  an  article 
of  merchandise,  or  a  receptede  of  m»>chan- 
dlse,  upon  which  shall  have  been  printed, 
painted,  attoched  or  otherwise  placed,  a  repre- 
sentation of  any  such  flag,  stondard,  color  or 
^slgn,  to  advertise,  call  attention  to,  deco* 
rate,  mark,  or  distinguish,  tbe  article,  or 
aubstance  on  which  so  placed,  or  who  shall 
publicly  mutilate,  deface,  defile,  or  defy,  tram- 
ple upon  or  cast  contempt,  either  by  worda  or 
act  upon  any  such  flag,  stondard,  color  or 
ensign,  shall  be  deemed  guilty  of  a  mlade- 
meauor,  and  shall  be  punished  by  a  fine  not 
exceeding  one  hundred  dollars,  or  by  impris- 
onment for  not  more  than  thlr^  days,  or 
both  to  the  discretion  of  the  court  The 
words  flag,  color,  ensign,  as  used  in  this 
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«ct  Bball  Include  uny  fftg,  standard,  ensign, 
or  any  picture  or  representation,  or  either 
tbereof,  made  of  any  substance^  m  repneeat' 
ed  on  any  aobetance,  and  of  any  size,  evi- 
dently pnrporting  to  be,  eltbor  ot  said  flag, 
fltandard,  color  or  enslsn,  ot  tba  United  States 
of  America,  or  a  picture,  or  a  representa* 
tion,  of  eltber  tbereof,  i^n  wblcb  aball 
be  shown  the  colors,  the  stars,  and  the 
stripes,  In  any  number  of  ^tho:  thereof, 
or  by  which  the  person  seelnc  the  same, 
without  dellberatlfm  may  believe  the  same 
to  represent  the  flag,  color,  standard,  <a 
ensign,  of  the  imited  States  of  America. 
This  act  shall  not  apply  to  any  act  per^ 
mlttod  by  the  statntea  of  the  United  SUtes 
of  America,  or  by  the  United  States  Army 
and  Navy  regnlatlona,  nor  shall  it  be  con- 
strued to  apply  to  a  newspaper,  periodical, 
book,  pamphlet  circular,  oertlflcate,  diploma, 
warrant,  m  commlsslw  of  appointment  to 
office,  ornamental  picture,  article  of  Jewelry, 
or  stationery  for  use  in  correspondence,  <m 
any  of  which  shall  be  printed,  painted  m 
placed,  said  flag,  disconnected  from  any  ad- 
vertisement." 

The  defendants  take  the  position  that  the 
act  contravenes  sectltm  1  of  the  fourteenth 
amuidment  to  the  federal  Ctmstltutioii.  which 
prohibits  the  states  from  making  or  enforcing 
any  law  which  sball  abridge  the  prlTlIeges  ot 
inunnnltles  of  dtlsens  of  the  United  States, 
or  which  shall  deprive  any  person  of  life, 
liberty,  ot  property  without  due  process  of 
law,  and  the  prorislons  ol  the  state  Con- 
stitution against  special  or  class  legislation. 
TUB  position  Is  supported  by  two  cases— 
Buhstrat  t.  People,  186  III  183,  S7  N.  EL 
41,  48  li.  R.  A.  181,  76  Am.  St  Rep.  80, 
and  People  ex  rel.  HcPlke  t.  Tan  De  Oatr 
(N.  Y.)  70  N.  E.  865.  66  U  R.  A.  189.  In 
each  of  these  cases  a  statute  substantially 
like  the  one  under  ctmsideratlon  was  held 
nnconstltutlonal.  The  Illinois  case  rests  on 
three  proposition^  which  for  convenience  we 
■ball  consider  out  of  the  order  in  wUdi  tbey 
are  there  discussed. 

As  to  the  first  namely,  that  the  act  is  uo-. 
constitutional,  "as  depriving  a  dtlsen  of  the 
United  States  of  the  right  of  »erclslng  a 
prlTll^ce.  Impliedly,  If  not  expressly,  granted 
to  hbn  by  the  federal  Constitution."  little 
need  be  said.  The  right  to  advertise  whisky, 
bCOT,  tobacco,  and  other  articles  of  merchan- 
dise by  the  use  of  the  national  flag  Is  cer^ 
tainly  not  ttw  subject  of  an  express  constitu- 
tional grant  and  it  can  be  said  to  be  im- 
pliedly granted  only  In  the  sense  that  like  an 
Infinite  number  of  other  acts,  it  is  not  pro- 
hibited. If  the  fact  that  an  act  ot  course 
of  action  Is  not  prtAlblted  by  the  fed- 
eral Constltutiott  gives  a  citizen  of  the 
United  States  a  right  which  the  state  is 
powerless  to  abridge  or  restrict  the  qihere 
of  state  leglslatton  is  more  drcnmscrlbed 
than  has  been  generally  supposed,  and 
onr  Criminal  Code  Is.  lai^ly  waste  paper. 
A  moment's  reflection  would  seem  suffldoit 


to  show  that  the  proposlti<m  Is  utterly  un- 
sound. Nor  can  we  agree  wltti  counsel  that 
the  federsl  government  has  the  exclusive 
power  to  regulate  the  use  of  the  natlmial  flag. 
It  is  not  Infirequent  thMt  tbe  same  act  is  an 
ofFense  against  both  the  state  and  federal 
governments.  Oounterfeltlng  furnishes  an 
apt  illustration.  The  power  "to  provide  tor 
the  punishment  ot  counterfeiting  the  securi- 
ties and  current  coin  of  the  United  States" 
Is  ej^nressly  given  to  Congress,  but  the  oBerae 
Is  also  punishable  under  the  laws  of  the  sev- 
eral states,  the  validity  of  which  was  upheld 
in  F<a  T.  Static  6  How.  (U.  SO  416,  13  L. 
Sd.  218. 

The  second  proposition  to  be  noticed  Is 
that  the  act  is  also  unduly  flt«<T'T*"nt*ng  and 
partial  in  Ite  charactOT."  This  proposition  Is 
based  on  the  exceptions  to  tbe  general  pro- 
visions of  tbe  act  The  exceptions  enumer- 
ated In  the  Illinois  act  are  fewer  tban  in  our 
own,  but  we  do  not  think  it  can  fairly  be  said 
that  In  elthOT  case  they  render  the  act  un- 
duly discriminating  ot  partial.  Neither  act 
is  aimed  against  any  individual  ot  class  of 
Individuals,  but  against  certain  acta.  If  it 
were  competent  for  the  L^slature  to  deal 
with  the  subject  It  was  clearly  competent  tor 
it  to  define  the  crime  of  desecration,  and  to 
specify  the  acts  constituting  the  offense. 
EtvOTy  use  of  the  flag  not  included  in  sudi 
definition  ot  qieclficMlon  would  be  impliedly 
excepted  from  the  operation  of  the  act  and  It 
would  seem  wholly  immaterial  that  the  Leg- 
islature saw  fit  to  make  some  acte  the  sub- 
ject of  an  expreaa  exception,  instead  of  nar- 
rowing the  definition  of  the  crime  or  the 
spedflcatlcm  of  the  acta  constttntlng  It  In 
such  a  way  to  exclude  tbe  acta  Included 
In  such  exertion.  Besides,  there  Is  nothing 
in  the  state  or  fedOTsl  Constitution  which  ftir- 
bids  ttn  classification  of  snbjecta  fOT  1^^ 
lathm,  BO  long  as  the  classification  Is  not  ar- 
bitrary. lAnouBhlre  Ins.  Co.  v.  Bush,  60 
Neb.  116,  82  N.  W.  S18,  and  casea  dted. 
Tbeco  this  court  held  that  the  statute  pro- 
viding for  the  taxing  of  an  atbnm^s  fee 
against  a  defoated  insurance  oranpany  was 
valid  legislation.  See,  also,  Bosenbloom  v. 
State,  64  Neb.  344.  88  N.  W.  1053,  ffT  L.  B.  A. 
822;  State  T.  Montgomery  (He.)  4S  Atl.  13; 
Bx  parte  Thornton  (a  C.)  12  Fed.  538;  Davis 
V.  State,  51  Neb.  802,  70  N.  W.  984.  In  this 
Instance,  the  classification  does  not  appear  to 
be  an  arbitrary,  but  a  most  natural,  one.  It 
Is  a  matter  of  common  knowledge  titiat  the 
use  of  the  flag  tor  advertising  purposes  of- 
fends the  sensibilities  of  a  large  portion  of 
our  people.  Tbe  statute  Is  directed  against 
the  use  of  the  flag  for  that  purpose,  but  ex* 
cepta  from  ita  provisions  certain  uses  to 
which  the  most  sensitive  could  not  object 
Without  such  excQ)tion,  either  express  or  Im- 
plied, the  statue  would  be  oppreB^YB,  If 
not  absurd. 

We  come  now  to  tlie  remaining  proposition 
on  which  the  Illinois  case  rests,  namely,  that 
"the  statute  is  an  Infringement  upon  the  per^ 
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■onal  llbert7  guarantied  by  the  state  and  fed- 
eral Conatitntlons.''  The  court  In  that  case 
recognises  the  right  of  the  state.  In  the  exer- 
cise of  Its  police  power,  to  enact  each  laws 
as  are  calculated  to  promote  the  health,  com- 
fort, safety,  and  welfare  of  society,  although 
adcb  laws  may  operate  as  an  Infringement 
npon  the  personal  liberty  of  the  dtlzen,  bnt 
holds  that  sncih  laws  must  be  bi  fact  calcu- 
lated to  promote  those  objects  or  some  of 
them;  otherwise,  they  are  an  arbitrary  re- 
straint on  the  dtlzen  and  anconstltattonaL 
Sncta  18  the  generally  acc^ted  doctrine. 
Lodmer  People,  2S  Snp.  Ct  639,  49  L.  Ed. 
937,  contains  a  discnsslon  of  the  police  power 
of  the  states  and  an  examination  ot  many 
cases  bearing  on  the  subject  After  a  some- 
what loigthy  dlscu8Sl(m  of  the  doctrine  just 
referred  to,  the  court,  In  Rnhstrat  t.  People, 
supn,  held  that  the  statute  was  not  calcu- 
lated to  promote  any  of  the  objects  Just 
enumerated,  and  was  therefore  unconstitu- 
tional and  Toid.  Again  we  find  ourselTes  un- 
able to  agree  with  a  court  to  whose  opinions, 
ordinarily,  we  attach  great  weight  Patri- 
otism has  erer  beea  regarded  as  the  hlgfieBt 
civic  Tlrtne,  and  whatever  tends  to  foster 
that  virtue  certainly  makes  for  the  common 
good.  That  familiarity  breeds  contempt  has 
the  force  of  a  maxim.  That  contempt  or  dis- 
respect for  an  onblan  begete  a  like  state  of 
mind  toward  that  for  which  it  stands  Is  a 
psychological  law  which  undwlies  the  can- 
on a  against  profanation  which  abound  in 
every  system  of  religious  instruction.  Such 
inhibitions  against  the  Irreverent  use  of 
sacred  things  are  not  mere  arbitrary  fnlmlna- 
tiona,  but  are  grounded  on  sound  inractical 
conalderatlona  and  the  conviction  tiiat  such 
u8e  of  the  sacred  embl^s  of  religion  Is  In- 
imical to  the  cause  of  religion  Itself.  The 
legislation  under  consideration  may  be  Justi- 
fied on  the  same  principle.  The  flag  is  the 
emblem  of  national  authority.  To  the  citi- 
zen it  la  an  object  of  patriotic  adoration, 
emblematic  of  all  for  which  his  country 
stands — ^ber  institutlona,  her  achievements, 
her  long  roster  of  heroic  dead,  the  story  of 
her  past,  the  promise  of  ber  future ;  and  It  Is 
not  fitting  that  It  should  become  associated 
in  his  mind  with  any  thing  less  exalted,  nor 
that  It  sbonld  be  put  to  any  mean  or  ignoble 
use. 

Moreovo-,  that  the  dtteai  reeente  any  im- 
proper use  of  fhe  flag  of  his  country,  and  tbat 
bis  resentment  Is  frequently  carried  to  the 
extent  of  a  breatih  of  the  peace,  are,  matters 
of  common  knowledge  The  state  has  the  un- 
doubted rl^t  to  legislate  In  the  Intereste  of 
the  public  peace.  As  was  said  in  Updegraph 
V.  Commonwealth,  11  Berg.  &  R.  (Pa.)  403: 
"An  offense  against  the  public  peace  may  con- 
sist either  of  an  actual  breach  of  the  peace, 
or  doing  tbat  which  tends  to  provoke  or  ex- 
cite others  to  do  it  Within  the  latter  fall 
all  acts  and  attempte  to  jiroduce  disorder,  by 
written,  printed,  or  oral  communications,  for 
the  purpose  of  generally  weakening  those  re- 


ligious and  moral  restraints,  without  the 
aid  of  which  mere  legislative  provisions 
would  prove  Inefltectnal."  The  doctrine  an- 
nounced in  tbat  case  seems  peculiarly  ap- 
plicable to  the  case  In  band,  and  to  Justify  the 
act  In  question  as  a  valid  exercise  <tf  tbe 
police  power  of  the  state.  In  HcKke  v.  Van 
De  Garr,  supra,  tbe  act  was  not  held  wholly 
void,  but  only  In  so  far  as  It  applies  to 
articles  manufactured  and  In  ffidstoice  when 
the  act  weat  into  ^ect  To  that  extoit  it 
was  held  unconstitutional  as  in  contra- 
vention of  the  constitutional  provision  tiiat 
no  person  shall  be  deprived  of  life,  libwty, 
or  property  without  due  process  of  law.  If 
the  statute  Is  vulnerable  to  titat  objection.  It 
would  seem  that  a  laige  number  of  our  penal 
statutes,  commonly  r^rded  as  valid,  must 
fall  by  the  same  rule.  When  our  act  against 
taking  flsh  with  a  seine  went  Into  effect,  tiiere 
were  doubtless  many  seines  manufactured 
and  In  existence.  The  same  may  be  said  of 
swivel  guns,  when  the  act  making  It  unlaw- 
ful to  kill  certein  wild  watofowl  wltii  such 
guns  became  a  law.  But  to  our  knowledge  It 
liaa  never  beoi  seriously  claimed  tbat  eitber 
of  such  acts  Is  unconstitutional  and  void  to 
the  extent  that  it  appUea  to  "articles  manu- 
factured and  In  existence  when  the  act  w«it 
Into  ^ect"  By  swe^lng  prohibitory  legis- 
lation, those  oigaged  in  the  manufttctare  and 
sale  of  intoxicating  liquors  were  put  out  of 
business  In  the  state  of  Kansas,  and  property, 
whose  Chief  value  conriated  In  its  use  in  con- 
nection  with  the  manufacture  and  sale  of 
such  liquors,  was  rendered  practically  vala^ 
less.  The  validity  of  this  legislation  was  as- 
railed  on  the  ground  tiiat  it  operated  to  de- 
prive those  engaged  in  the  trafSc  in  intmri- 
eating  liquors  of  their  property  without  due 
process  ot  law.  Hngl«  v.  Kansas,  123  U.  S. 
623,  8  Sup.  Ct  273,  81  li.  Ed.  205.  Consider- 
ing that  feature  of  the  case,  the  court  said : 
"Lawful  state  l^slation,  in  the  exercise  of 
the  police  powers  of  the  state,  to  prohibit  the 
manufacture  and  sale  within  the  state  of 
spirituous,  malt  vinous,  fermented,  or  other 
Intoxicating  liquors  to  be  used  as  a  bevorage, 
may  be  enforced  against  persona  who  at  tbe 
time  happen  to  own  property  whose  chief 
value  omatots  in  Ite  fltness  fbr  such  manu- 
facturing purposes,  without  compensating 
them  tor  the  dlm^utkm  in  ite  value  result- 
ing fnnn  such  prohibitory  enactments." 

Nor  does  the  fact  that  the  flag  was  a  part 
of  the  trade-mark  of  the  brewing  company 
place  tiie  defendants  in  any  more  favorable 
posltioa  To  the  extent  that  tbe  said  trade- 
mark is  property.  It  comes  within  what  ban 
already  been  said.  A  patent  or  trade-maA 
puts  no  restraint  upon  the  state  in  tbe  exer- 
cise of  ite  police  power  beyond  the  restraint 
imposed  with  respect  to  proper^  generally. 
Patterson  v.  Kentucky,  97  U.  8.  ROT,  24  L.  Ed. 

lllSw 

We  have  gone  over  the  act  In  the  light  of 
excellent  briefs  on  either  side  and  have  reach- 
ed the  conclusion  that  It  la  not  ooSj  a  valid 
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piece  at  leflBlatltHi.  bat  one  well  cmlcnlated  to 
promote  the  common  weal. 

It  Is  tbaetore  recommended  that  the  Judg* 
ment  of  the  district  court  be  afflrmed. 

DUFFIB  and  JACKSON,  OCL,  omciir. 

PER  CURIAH.  For  the  reasons  stated  In 
the  toregolng  opinion,  the  judgment  of  the 
district  court  Is  affirmed. 


MILES  T.  STATE. 
(Supreme  Court  of  Nebraska.  Oct  19;  190SJ 

1.  iNJCNcnoJ— Violation — Contkmpt. 

A  party  la  not  punishable  for  contempt  of 
court  for  UBregardloK  a  void  order  of  iujunc- 
thm;  bat,  when  an  InJoDction  Is  legaUj  granted 
in  a  case  where  the  court  has  juilsdictfoD  of  the 
subject-matter  and  of  tbe  parties,  ft  must  be 
respected  until  It  is  set  aside  by  the  court  al- 
lowing it,  or  Is  reversed  in  the  appellate  court 
bj  some  appropriate  mode  of  direct  review. 

2.  Bakb— PnviBHUEnT. 

When  one  knowingly  disobeys  an  Injunc- 
tion which  is  not  void,  he  is  liable  to  punishment 
for  contempt,  though  he  would  have  been  en- 
titled to  a  vacation  of  tbe  order,  upon  a  motion 
to  disBolTe  or  uiton  a  trial  of  the  merits  of  the 
bllL 

[Bid.  Note. — For  cases  In  point,  see  vol.  27, 
Cent.  Dig.  Injunction,  439-441.] 

S.  GXCEFTIONB,  BlIX  OF— AUTHKNTiaATIOK . 

Unless  a  bill  of  exceptions  is  authenticated 
in  the  manner  required  by  law,  the  Supreme 
Court  cannot  receive  and  consider  It. 
4.  AFFSU—InjUHOTion— Violation— Gon- 

XBMPI^BlTIBW. 

Where  the  evidoice  Introduced  on  the  trial 
of  one  charged  with  a  constructive  contempt  of 
court  for  the  violation  of  an  order  of  injunction 
is  not  preserved  and  autbenticated  by  a  proper 
bill  of  exceptlooa,  the  only  question  which  cao 
be  considered  by  the  reviewiiu  court  Is  whether 
the  pleadings  contained  in  the  transcript  sup- 
port the  Judgment,  and,  if  tbey  are  found  suf- 
ficient, the  judgment  will  be  affirmed. 
(Syllabus  by  the  Court.) 

Error  to  District  Court,  FroDtler  County; 
Orr,  Judge. 

William  H.  Miles  was  adjudged  In  con- 
tempt, and  brings  error.  AflSrmed. 

B.  B.  Ferry,  for  plaintiff  in  error.  Norrls 
Brown,  Atty.  Gen.,  W.  T.  Thompson,  Deputy 
Atty.  Oea,  and  L.  H.  Cheney,  for  tbe  State. 

BARNES,  J.  This  is  a  proceeding  In  error 
Instituted  by  one  W.  H.  Miles  to  reverse  a 
Judgment  of  the  district  court  of  Frontier 
county  by  which  he  was  adjudged  to  be  In 
contempt  of  that  court  for  the  Tlolatlon  of  an 
order  of  injunction.  So  far  aa  we  can  ascer- 
tain from  tbe  complaint,  the  facts  underlying 
this  controversy  are  in  substance  as  follows : 
One  David  G.  Balloitlne  claimed  to  be  the 
owner  and  was  in  possession  of  a  certain 
tract  at  land  situated  In  Frontier  county  ad- 
joining the  plaintiff's  premises.  On  the  6th 
d:ay  of  December,  1903,  Bailentlne  commenced 
an  action  In  the  diatrlct  court  of  Frontier 
county  against  tbe  plaintiff,  and  in  that  suit 
obtained  a  tanporary  wder  of  injunction 


reatraliUng  tbe  plalntUt  firom  committing  re- 
peated trespasses  npon  his  premises,  or.  In 
other  words,  enjoining  a  continuing  treeiKUiS, 
which  it  was  alleged  cfmslsted  of  driving  over 
the  lands  of  the  said  Bailentlne,  cutting  down 
and  destroying  his  fences,  and  driving  cattle 
and  b<^  iqwn  the  land  in  controversy  tbtte- 
In.  While  tbe  temporary  order  of  injunction 
was  In  force,  a  complaint  In  tbe  form  of  %n 
affidavit  was  flled  charging  the  plaintiff  with 
a  vl(datlon  thereof.  He  was  thereupon  re- 
quired to  Bbow  cause  why  be  should  not  be 
adjudged  In  contempt  of  court  Issues  were 
made  up,  and  a  trial  was  duly  had,  wblcb  re- 
sulted In  tbe  Ji^moit  complained  of.  Tbe 
plaintiff  otnttends  that  tbe  Judgment  of  the 
trial  court  should  be  reversed  because  the 
temporary  order  ot  Injunction  was  void.  It 
Is  true  that  a  void  order  of  Injunction  will 
Dot  sustain  a  Judgment  for  contempt.  Gal- 
vert  V.  State.  34  Neb.  616,  62  N.  W.  687: 
SUte  V.  araves,  66  Neb.  17.  92  N.  W.  144. 

It  Is  claimed  by  counsel  that  the  Injunction 
was  void  because  It  transfrared  the  title 
and  ttie  right  of  possession  of  the  premises 
in  dispute  to  Ballenttne  summarily  and  with- 
out  a  trial.  This  contention  is  beside  the 
marii.  Tbe  record  discloses  tbat  tbe  injnnc- 
tl<m  was  only  a  temporary  one,  by  which  It 
was  songbt  to  bold  matters  In  statu  quo  pend- 
ing the  litigation  betweoi  the  parties  to  the 
suit  In  wMch  it  was  allowed.  Calvot  v. 
State,  sapn.  Is  the  case  relied  on  1^  coun- 
sel for  a  reversal  of  tbe  Judgment  complained 
Df,  but  It  does  not  sustain  his  contentioii. 
In  that  case  the  court  said :  "A  temporary 
ordff  of  Injunction  Is  merely  to  preserve  mat- 
ters In  statu  quo  until  a  bearing.  In  any 
case  where  a  court  or  Judge  has  Jurisdiction 
and  grants  an  Injunction  during  tbe  pendency 
of  a  suit,  tbe  injunction  while  In  force  must 
be  obeyed."  Tbe  Injunctlni,  wblcb  was  the 
basis  of  the  proceeding  for  contempt  was, 
as  above  stated,  merely  a  temporary  order 
restraining  a  continuing  trespass  during  the 
pendency  of  tbe  action  in  which  It  was  allow- 
ed. That  tbe  district  court  had  power  to 
make  and  enforce  such  an  ord^  cannot  be 
Buccessfully  questioned.  Schaffer  v.  Stnll,  32 
Neb.  94,  48  N.  W.  882 ;  Peterson  v.  Hopewell, 
55  Neb.  670,  76  N.  W.  451;  PohJman  v. 
Evangeillcal  U  T.  a,  60  Neb.  364,  83  N.  W. 
201;  SIllB  V.  Goodyear,  80  Mo.  App.  133.  It 
was  the  dut7  of  the  plaintiff  while  the  order 
was  In  force  to  obey  it  One  violating  such 
an  order  does  so  at  his  peril.  In  Will>er  v. 
WooUey.  44  Neb.  739,  62  N.  W.  1090,  It  was 
held  that:  "A  party  Is  not  punishable  for 
contempt  of  court  for  disregarding  a  void 
order  of  injunction;  but  when  an  injunction 
Is  l^ally  granted  in  a  case  where  tbe  court 
has  jurlBdlctlon  of  the  subject-matter  and  ot 
the  parUes,  it  must  be  respected,  until  set 
adde  by  the  court  allowing  it  or  It  Is  revers- 
ed In  tbe  appellate  court  by  some  appro- 
priate mode  of  direct  review.  Where  one 
knowingly  disobeys  an  Injunction  whidi  Is 
not  void,  be  is  liable  to  punishment  for  con- 
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tempt,  though  he  would  have  been  entitled 
to  a  racation  of  the  order  npon  a  motion  to 
dissolve,  or  npon  a  trial  of  the  merits  of  the 
bill." 

It  is  fnrtber  claimed  that  the  evidence 
does  not  support  the  Judgment  An  examina- 
tion of  the  record  dlacIoBes  that  we  are  not 
at  liberty  to  examine  that  question.  What 
purports  to  be  the  bill  of  exceptions  attach- 
ed to  the  transcript  herein,  has  never  been 
settled  and  allowed  by  the  judge  before 
whom  the  cause  was  tried.  Neither  Is  It 
settled,  allowed  or  certified  to  by  the  clerk 
of  the  district  court  In  fact  It  Is  not  au- 
thenticated In  any  manner  known  to  the  law. 
For  this  reason,  as  we  have  frequently  held, 
we  can  not  consider  It  Hogan  v.  O'Neill, 
17  Neb.  641,  24  N.  W.  218;  Edwards  v. 
Kearney,  13  Neb.  802,  14  N.  W.  B86 ;  Quick 
v.  Sachsse,  81  Neb.  812,  47  N.  W.  835; 
Murphy  T.  Warren,  65  Neb.  220,  75  N.  W. 
576. 

The  only  question  left  for  our  determina- 
tion Is  whether  the  pleadings  are  sufficient  to 
sustain  the  Judgment  The  sufflclency  of  the 
complaint  which  is  In  the  nature  of  an  af- 
fidavit has  not  been  challenged  In  any  man- 
ner by  the  plaintiff.  In  fact  It  seems  to 
be  conceded  on  this  branch  of  the  case,  that 
If  the  facts  stated  therein  were  true,  the 
plaintiff  was  rightly  adjudged  to  be  In  con- 
tempt of  court  This  being  the  case,  nothing 
remains  for  us  to  do  but  to  affirm  the  Judg- 
ment of  the  district  court,  wbltib  Is  accord- 
ingly done. 

Judgment  afllrmed. 


BLACKER  T.  8TATBL 
(Supreme  Conrt  of  Nebraska.  Oct.  19,  10(NS.) 

1.  CsncnrAL  lAw — Evmcrcs — Uitcobbobor&t- 
cn  Confession. 

One  cannot  be  convicted  of  a  felony  upon 
bis  own  nnsupported  extrajudicial  confession 
that  a  crime  has  been  committed.  Sacfa  confes- 
sion may  be  sufficient  to  prove  the  defendant's 
connection  with  the  criminal  act,  but  there  must 
in  all  cases  be  nroof  aliunde  of  the  essential 
facts  constitutlnK  the  crime.  Sollivan  T.  State, 
79  N.  W.  721,  B8  Neb.  7»6. 

2.  FOBOEBT — BJVIDENCX. 

Evidence  examined,  and  found  insufficient 
to  support  the  vo'dlct  of  guilty  and  the  mtence 
pronounced  thereon. 
(Syllabus  by  the  Court.) 

Error  to  District  Oourt  Ke^apaha  G0Tuit7; 
Westover,  Judge. 

Albert  Blacker  was  convicted  of  delivering 
a  foiged  Instrument,  and  brings  wror.  R» 
versed. 

W.  S.  Hedrl(&  and  W.  0.  Brown,  for  plain- 
tiff la  error.  Norrls  Brown,  At^.  Gen.,  and 
W.  T.  Thompson,  Deputy  Attjr.  Gen.,  for  the 
State. 

HOL0OMB,aJ.  Tbe  defendant  (plaintiff 
In  error)  wu  charged  and  convicted  of  ttie 
crime  of  uttering  a  fialae,  fMndulent,  and 
forged  iiutnmunt  Tbe  forged  inBtmmait^ 


alleged  to  have  been  uttered  by  the  accused, 
was  a  warranty  deed,  purporting  to  convecr 
title  to  certain  lands  situated  In  Keyapaba 
county.  The  verdict  of  guilty  rests  almost 
entirely,  if  not  exclusively,  on  an  alleged 
written  confession  of  the  accused  while  un- 
der arrest  and  waiting  trial  for  tbe  crime 
charged.  The  writing  was  sworn  to  by  the 
accused,  and  was  a  narration  of  purported 
facts  as  to  bow  the  accused  and  others  per- 
petrated the  forgery  of  tbe  deed,  tbe  utter- 
ing of  which  was  charged  in  the  Informati<»i. 
Tbe  court  Instructed  tbe  Jury  that  if  they 
believed  from  tbe  evidence  beyond  a  reasona- 
ble doubt  that  tbe  crime  of  uttering  a  forged 
deed  was  committed  as  charged,  "and  yon 
further  believe  from  the  evidence,  b^ond  a 
reasonable  doubt  that  the  defendant  made 
the  confession  given  In  evidence  in  this  case, 
the  Jury  should  treat  and  consider  such  con- 
fession precisely  as  tbey  would  any  other 
evidence  or  testimony;  and,  if  tbe  Jury  be- 
lieve said  confession  to  be  true,  then  tliey 
should  act  on  It  accordingly.  The  confession 
offered  In  evidence  Is  competent  evidence  for 
you  to  consider  in  det^mlnlng  the  guilt  or 
innocence  of  tbe  defendant  in  this  case."  No 
other  instruction  regarding  the  all^^ed  con- 
fession was  given,  nor  were  any  requested 
by  counsel  for  tbe  accused.  That  tbe  ac- 
cused signed  and  made  oatb  to  the  written 
confession  Is  established  beyond  peradventnre 
or  doiU>t  and  there  is  nothing  In  tbe  record 
to  discredit  its  tmthfnlness.  There  was, 
however,  a  very  serious  controversy  concern- 
ing the  manner  in  which  the  confession  was 
procured  and  whether  It  was  freely  and  vol- 
untarily made,  and  there  was  Introduced 
more  or  less  testimony  of  a  conflicting  charac- 
ter on  that  point  It  was  the  theory  of  tbe 
defense,  and  to  support  which  tb^  is  com- 
petent evidence  in  the  record,  that  the  afllda- 
vit  termed  a  confession,  was  procured  to  be 
made  for  tbe  pnrpoee  of  securing  the  extra- 
dition of  an  alleged  accomplice  In  thie  for- 
gery of  tbe  deed,  with  the  view  of  having  the 
prosecuting  witness  compensated  for  tbe  fi- 
nancial loss  he  bad  sustained  because  of  tbe 
void  deed  which  he  bad  obtained  from  tbe 
accused,  and  the  dismissal  of  tbe  prosecution. 
There  Is  evidence  tending  to  prove  that  it 
was  represented  to  the  accused  that  by  mak- 
ing the  affidavit  requisition  papers  could  be 
procured  for  the  alleged  accomplice,  and  he 
would,  before  being  brought  to  this  state  to 
answer  to  the  crime  charged,  make  good  the 
financial  loss  sustained  by  tbe  prosecuting 
witness,  and  that  thereupon  the  prosecution 
of  tbe  crime  charged  would  be  terminated, 
and  tbe  accused  thus  regain  bis  liberty. 
Whether  the  question  of  the  confession  be- 
ing the  free  and  voluntary  act  of  tbe  accused, 
which  was  a  mooted  one,  should  not  have 
been  submitted  to  the  Jury  under  suitable 
InstructionB  as  a  question  of  fact  we  need 
not  hen  determine  siniw  It  Is  not  raised  by 
tbe  record.  What  has  been  said  regarding 
this  phase  of  the  case  Is  for  tbe  purpose  of 
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more  clearly  presentliig  the  error  relied  on 
for  a  reversal  of  tbe  Judgment  of  conviction. 

It  is  earnestly  contended  in  briefs  of  coun- 
sel for  defendant  that  there  is  no  evidence  of 
tbe  corpus  delicti  aside  from  the  alleged  con- 
fession, and  that  the  confession  alone  Is  in- 
gnfflcient  to  support  the  verdict  of  gnllty 
found  by  the  jury.  It  eeemB  to  be  a  well* 
settled  role  bi  abnoet,  If  not  all,  the  states 
of  tbe  Union  that  an  extrajudicial  confession 
will  not  be  received  as  conclnslve  and  plenary 
evidence,  and  that  there  mnst  be  also  proof 
of  tbe  corpus  delicti.  1  Elliott's  Evidence.  I- 
28%  and  other  antborltlee  cited.  This  court 
has  recently  said  that  one  cannot  be  convicted 
of  a  felony  upon  bis  own  unsupported  extra- 
Jndlcial  confession  that  a  crime  has  been 
committed.  Snch  confession  may  be  snfB- 
cUmt  to  prove  the  defendant's  connection  with 
the  criminal  act.  but  there  most,  In  all  cases, 
be  proof  aliunde  of  the  essential  facts  con- 
Btitatlng  tbe  crime.  It  Is  also  said  that  while 
a  TOluntaiy  confession  Is  Insufficient,  stand- 
ing akm^  to  prove  that  a  crime  has  been 
committed.  It  to  competent  evidence  of  that 
fact,  and  may,  with  slight  corroborative 
drcomstances,  be  sufficient  to  warrant  a  con- 
viction. Salllran  v.  State.  58  Neb.  796,  79  N. 
W.  721.  See,  also,  Davis  v.  State.  SI  Neb. 
301,  70  N.  W.  084,  PrIeSt  v.  State,  10  Neb. 
383.  6  N.  W.  468,  and  Dodge  v.  People,  4  Neb. 
22a 

It  Is  modestly  contended  by  tbe  state  that 
there  to  found  In  the  record.  In  addition  to 
tbe  confession,  slight  corroborating  circum- 
stances of  tbe  commission  of  the  crime  char- 
ged, and  sufficient  to  bring  the  case  within 
tbe  mle  announced  in  SnlUvan  v.  State,  supra, 
and  to  support  the  judgment  of  conviction. 
A  careful  perusal  of  tbe  evidence  contained 
In  tiie  bill  of  exertions  bas  failed  to  satls^ 
us  tbat  there  Is  any  competoit  evidence  of 
tbe  essoitiid  elements  of  tbe  crime  charged, 
aside  from  ISm  written  confession.  It  to  true 
there  to  some  evidence  to  prove  that  tbe  deed 
was  Inadequate  to  conv^  title  to  tbe  grantee, 
the  proseeottng  witness;  but  tbls  does  not 
prove,  nor  tend  to  prove,  ttiat  tbe  Instrument, 
delivered  to  htm  by  tbe  defendant,  was  a 
fbrgery.  We  tell  to  find  ai^thlng  In  the 
testimony  given  by  tbe  prosecuting  witness 
to  prove  bto  tlQe  failed  because  tbe  deed  of 
conveyance  which  tbe  accused  was  charged 
wltb  uttering,  was  a  forgery.  He  says  he 
lost  the  land  because  of  a  forged  title.  Tbe 
record  In  a  dvfl  action  in  which  tbe  question 
of  title  and  tbe  force  and  effect  of  tbe  deed 
alleged  to  have  been  forged,  and  nsardlng 
which  tbe  accused  was  charged  wlOi  uttering, 
were  involved,  was  introduced  without  ob- 
jection as  evidence  In  tbe  case,  but  subse- 
quent to  Ite  introduction,  on  the  objection 
and  motloa  of  ootmsel  for  the  accused,  tbto 
Item  of  tbe  evidence  was  all  stricken  out  for 
all  purposes,  except  as  evidence  that  tbe 
prosecuting  witness  bad  been  divested  of  bis 
title  to  tbt  land.  Tbto,  of  coorss,  left  notb- 


Ing  In  tbe  way  of  evidence  from  which  It 
might  be  inferred  that  the  deed  was  a  forged 
Instrumoit.  or  that  the  loss  of  title  was  the 
result  of  a  forged  deed,  with  the  uttering  of 
wtildi  the  defendant  was  charged  in  the  in- 
formation on  which  he  was  being  prosecuted. 
We  can  find  nowhere  evidence  Independent 
of  the  written  confession  from  which  the 
deduction  Is  at  all  warrantable  that  the  deed 
he  was  charged  with  feloniously  uttering 
was.  In  fact  a  forged  Instrument  There  Is 
on  this  point  an  utter  failure  of  proof,  the 
confession  alone  excepted,  hence  we  are 
driven  to  the  conclusion  that  the  evidence  Is 
insufficient  to  sustain  a  conviction,  and  that 
the  Judgment  complained  of  must  be  re- 
versed and  the  cause  remanded  for  a  new 
trial,  which  to  accordingly  ordered. 
Reversed  and  remanded. 


OHAHA  BT.  RY.  CO.  T.  BOESBN. 
(Supreme  Court  of  Nebraska.  Oct  19»  1906J 


1.  CABBICBS— InjXTBT  TO  PASBinQIB— BUBOEH 

or  Psoor. 

In  an  action  against  a  street  railway  com- 
Pbhv  for  damages  for  iDjuries  sustained  by  one 
of  its  passengers,  the  burden  of  proof  on  the 

JuestioD  of  n^ligence  does  not  shift  to  the  de- 
endant  upon  proof  that  the  injuries  resulted 
from  a  derailment  of  the  car. 

[Ed.  Note. — For  cases  in  po\nt,  see  vol.  0, 
Cent.  Dig.  Carriers,  {  1288.] 

2.  SAHB~NBQOOEnOB— PBBSUHFTIOnS— BVI- 
DBNCB.. 

In  such  case  a  inesnmption  of  ne^lgence 
arises  from  the  fact  of  derailment;  but,  when 
that  presumption  is  met  by  evidence  which  makes 
it  equally  probable  that  the  accident  was  not  due 
to  negligence  on  the  part  of  the  defendant,  in  the 
absence  of  other  evidence  teuding  to  est^lish 
the  affirmative  of  the  issue,  tbe  defendant  to 
entitled  to  a  verdict. 

[Ed.  Note. — For  cases  In  point  see  vol.  9, 
Cent.  Dig.  Carriers,  {  1288.] 

8.  SaUI— DUTV  AS  TO  PASBEnOKBS. 

A  street  railway  company  Is  not  an  Insurer 
of  its  passengers.  It  Is  not  bound  to  do  every- 
thing tliat  can  be  done  to  Insure  their  safet^r. 
It  fnlQlls  Its  obligations  in  that  regard  when 
It  eierciges  the  utmost  skill,  diligence,  and  fore- 
sight constotait  with  the  practical  ctmdut^  of 
the  budness  In  which  It  to  engaged. 

[Bd.  Notft^For  cases  in  point  see  voL  8, 
Cent  Dig.  Oarrton,  |  1088.] 

4.  WiTNSSS— lUFBAOBUENT. 

On  a  subsequent  trial  the  evidence  of  a 
deceased  witness,  taken  at  a  second  trial,  cannot 
be  impeached  by  showing  that  some  of  hu  state- 
ments on  the  witness  stand  at  the  first  trial  are 
inconsistent  therewith,  where,  upon  the  second 
trial,  his  attention  was  not  directed  to  auch 
statements,  and  he  was  given  no  opportunity  to 
explain  the  alleged  discrepancies. 
(Syllabus  by  the  Court.) 

OomTnlssloneni'  Opfubm.  D^rtmnit  Ko. 
2.  Brror  to  District  Court  Douglas  County ; 
Bstelle^  Jndgfc 

Action  by  John  Boesen  against  Omaha 
Street  Railway  Company.  Jndgmwt  for 
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plaintiff,  ,  and  defodant  brings  error.  Be- 
versed. 
SeeMN.  W.  6ia 

John  L.  Webster  and  W.  J.  Connell.  for 
plaintiff  In  error.  T.  W.  Blackburn  and  B. 
B.  ^rton,  for  defendant  In  error. 

ALBERT,  G  This  la  an  action  wherein 
the  plaintiff  Beeka  to  recover  tor  personal  in- 
juries alleged  to  have  been  sustained  by  rea- 
son of  the  negligence  of  the  defendant  It  is 
alleged  in  the  petition  that,  while  the  plain- 
tiff was  a  passenger  on  one  of  the  cars  oper- 
ated by  the  defendant  on  Its  street  railway, 
such  car,  by  reason  of  certain  negligent  acts 
and  omissions  of  tbe  defendant,  was  derailed, 
and  in  consequence  the  plaintiff  was  thrown 
violently  therefrom,  and  thereby  sustained 
serious  and  permanent  bodily  Injuries.  These 
allegations  are  put  In  issue  by  tbe  answer, 
which  also  charges  the  plaintiff  with  con- 
tributory n^ligence.  The  reply  consists  of  a 
general  denial.  A  trial  of  the  issues  resulted 
in  a  verdict  and  Judgment  for  plaintiff.  The 
defendant  brings  error. 

The  court  instructed  the  Jury  that  If  they 
found  that  the  car  was  derailed,  and  that 
in  consequence  the  plaintiff  was  thrown  from 
tbe  car  and  injured,  it  devolved  upon  tts  de- 
fendant to  show  by  a  preponderance  o^.the 
evidence  that  the  injuries  were  not  due  in.any 
degree  to  a  failure  on  the  part  of  the  de- 
fendant to  exercise  the  utmost  care,  diligence, 
and  foresight  for  tbe  safety  of  Its  passengers. 
It  would  seem  that  the  theory  of  the  court 
that  the  burden  of  proof  on  the  qttestlon  of 
negligence  shifted  to  the  defendant  upon  a 
showing  that  the  plaintiff  was  injured  in  con- 
sequence of  a  derailment  of  the  car  Is  er- 
roneous. Section  3,  art  1,  c  72,  Comp.  St 
1903,  which  charges  railroad  companies  with 
liability  for  all  damages  inflicted  upon  the 
persons  of  their  passengers  while  being  trans- 
ported over  their  roads,  except  when  the  In- 
jury arises  from  the  criminal  negligence  of 
the  person  injured,  has  no  application  to 
street  railways.  Lincoln  St  Ry.  Co.  v.  Mc- 
Clellan.  64  Neb.  672,  74  N.  W.  1074,  69  Am. 
St  Rep.  736.  The  latter  class  of  carriers 
are  liable  only  when  such  injuries  are  trace- 
able to  some  negligent  act  or  omission  on 
their  part  Negligence  is  tbe  gist  of  the  ac- 
tion, and  the  plaintiff  holds  tbe  aflSrmatlve, 
which  he  must  establish  by  a  preponderance 
of  the  evidence.  Proof  of  tbe  accident  Is 
not  direct  proof  of  negligence.  The  accident 
is  a  mere  collateral  fact,  but  one  so  commonly 
associated  with  tbe  lack  of  due  care  that 
when  proved,  it  raises  a  strong  probability, 
amounting  to  presumption,  of  negligence. 
But  when  the  proof  of  such  accident  is  met 
by  proof  of  other  facts  and  circumstances, 
making  it  equally  probable  that  it  was  the 
result  of  causes  wholly  beyond  the  control 
of  the  defendant,  and  which  no  human  skill 
and  foresight  could  have  guarded  against 
or  prevented,  one  probability  offsets  the  other. 


and  the  affirmative  of  the  issue,  in  the  at>- 
sence  of  other  evidence  tending  to  establish 
It  stands,  just  as  it  stood  at  the  beginning 
of  tbe  controversy,  not  proved.  As  was  said 
by  Commissioner  Ames,  in  Rupp  v.  Sarpy 
County  (Neb.)  98  N.  W.  1042;  "The  burden 
of  sustaining  the  affirmative  of  an  Issue  does 
not  shift  during  the  progress  of  a  trial,  but 
is  upon  the  party  alleging  the  facts  consti- 
tuting the  issue,  and  remains  there  until  tbe 
end." 

The  charge  of  tbe  court  Is  also  open  to  tbe 
further  criticism  that  it  imposed  upon  the  de- 
fendant too  high  a  degree  of  care.  A  street 
railway  company  is  not  bound  "to  exercise 
the  utmost  care,  diligence,  and  foresight  for 
the  safety  of  its  passengers."  In  no  case 
should  such  carriers  be  held  to  a  higher  de- 
gree of  care  than  is  consistent  with  the  prac- 
tical conduct  of  its  business.  While  the  pre- 
cise point  was  not  under  consideration  at  tbe 
time,  this  court  recognised  the  justice  of  the 
quatiflcatlon  just  suggested  in  Lincoln  St. 
Ry.  Ca  V.  HcCIellan,  supra.  In  Johnson  v. 
Seattle  Electric  Co.,  35  Wash.  882,  77  Paa 
677,  the  court  said:  "While  the  jury  are  told 
that  a  common  carrier  Is  not  an  Insurer  of 
the  lives  and  limbs  of  its  passengers,  yet  tbey 
are  told  that  It  Is  liable  if  It  baa  not  done 
everything  that  could  have  been  done  to  In- 
sure their  safety.  Tbe  rule  Is  not  so  onerous 
as  this.  There  are  many  things  that  a  car- 
rier could  do,  which  would  conduce  to  tbe 
safety  of  its  passengers,  but  which  it  Is  not 
required  to  do.  simply  because  tbe  practical 
prosecution  of  the  business  will  not  permit  of 
it.  The  carrier  could,  for  example,  by  simply 
increasing  Its  force  of  attendants,  reduce  to 
a  minimum  tbe  happening  of  acddeota  like 
the  one  complained  of  here ;  but  this,  simple 
as  the  remedy  may  seem,  might  so  Increase 
the  cost  of  operation  as  to  compel  the  aban- 
donment of  tbe  business.  Hence  the  carrier 
cannot  be  held  bound  to  do  everything  that 
can  be  done  to  insure  tbe  safety  of  Its  passen- 
gers, but  only  to  tbe  highest  degree  of  care 
consistent  with  the  practical  conduct  of  its 
business.  The  measure  of  du^  as  laid  down 
by  the  trial  court  was  more  than  the  law  re- 
quires of  tbe  carrier,  and  for  that  reason  er- 
roneous." To  tbe  same  effect  are  the  follow- 
ing: West  Chicago  St  Ry.  Co.  v.  Winters, 
107  111.  App.  221;  Chicago  Union  Traction 
Co.  V.  Mommsen,  107  III.  App.  353;  Palmer 
V.  Warren  St  Ry.  Co.,  206  Pa.  574,  B6  AtL 
49,  63  L.  R.  A.  507;  Fitch  v.  Traction  Co., 
124  Iowa,  665,  100  N.  W.  618;  Ind.,  etc.,  Ry. 
Co.  r.  Horst  98  U.  S.  291,  23  L.  Ed.  88S. 

Tbe  defendant  asked  tbe  court  to  instrnct 
the  jury  to  the  effect  that  although  they 
found  that  the  car  was  dialled,  yet  if  tbey 
found  that,  at  the  time  and  place  of  the 
accident  the  car  and  track  were  in  good 
order  and  condition,  and  without  defect  or 
Imperfection,  tbe  presumption  arising  from 
the  derailment  of  tbe  car  would  be  thereby 
overcome.  It  was  not  ^or  to  refuse  this 
instruction  because  It  Ignores  tbe  Inference 
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of  nesllgence  In  fbe  ODOtMoa  at  flu.  car, 
^'^  ^    which  the  Jurr  migbt  leKitlmatel7  draw  trom 

the  fact  of  derailment 
Thte  eaae  has  been  tried  tn  the  district 
■    court  six  times.  A.  wltnen,  who  had  testl- 
'■■    fled  at  tbe  flrst  and  aeeond  trial,  died  before 
^       tbe  last  trial.  The  testimony  of  Oe  witness 
■       taken  at  tbe  second  trial  was  reeelTed  on 
1^  ^    behalf  of  the  plaintiff  at  the  last  trial  of  the 
^    case.   For  ttie  purpose  of  impeachment,  the 

defendant  otteveA  certain  pcnrticmB  of  the 
W'    evldnce  of  tike  same  witness,  given  at  the 

first  triaL  The  offer  was  rejected,  and  its 

re}eetl(m  Is  now  assigned  as  error.  It  does 
0  not  appear  that  ai^  attempt  was  made  at  the 
'^^  second  trial  to  lay  a  foondation  fw  the  im- 
1 »     peachment  of  tba  wltneas  by  calling  his  at- 

tentioB  to  file  alleged  tneonslstent' statements 
t-'  *    or  otberwlseu  The  erldence  offered  was  not 

under  the  drcnmstanoes,  admlssUtle  for  tbe 
03  r  purpoee  of  impeachment  Jones  mi  BTrldsnee, 
<xi    YOL  ft,  I  851;  Ayers  t.  Watson,  1S2  IT.  & 

884,  10  Snp.  Ot  116,  88  L.  Bd.  87a 
t:*:  Thoe  Is  some  qnesttcm  whether  tbe  de- 
7. :  fmdant  in  a  position  to  complain  of  tiiat 
tr  portlm  of  tbB  charge  In  regard  to  tbe  de- 
'V-i  gree  of  care  required  of  a  carrier  of  passen- 
rf-.:  gars;  bat  as  tbe  JndgsMUt  mnst  be  rewsed 
t:'.  tor  tite  error  ip  tbe  diarge  with  reiq>ect  to  tbe 
I?     degree  of  proof  necessary  to  rebut  tbe  pn^ 

somptiai  of  negilgmce  arising  from  tbe  de- 
t  ■  railment  of  tbe  car  and  conseanent  injury  tc 
t).  tbe  plaintiff,  we  have  not  gone  Into  that 
}f:  qnestioiL 

It  is  recommended  that  the  Jndgmoit  of 
z:     tbe  district  court  be  rerwsed,  and  tbe  canse 
ii  remanded. 
y   

I .         DUFFIB  and  JA0E80N,  00.,  concv. 

PBB  OTTRIAM.  For  tlie  reasons  stetad 
in  tlie  foregoing  oplnitm,  ttie  Judgment  of  the 
district  conrt  is  rermed,  and  tbe  cause  re- 
manded for  fortho-  proceedings  according  to 
law. 

HOIiOOfilB.  a  J.,  not  sitting 


MACKIN  T.  BOBBS. 
(Sapnras  Ooort  of  Wisconsin.  Nbr.  H,  1906w) 

1.  gnCDTQBS  AND  AOHimSTBATOBS — CtJOOTi 
— DiBSUBSEME  NTS . 

Ber.  St.  1898,  {  3929,  providinv  that  an 
executor  shall  be  allowed  all  necessary  ex- 
penses Incurred  In  the  manaxement  and  settle- 
ment of  tbe  estate,  requires  tbe  oonrt  to  dis- 
allow all  eKpenias  not  idiown  to  have  beea  nec- 
essarily Incurred. 

[EkL  Note.— For  eases  In  point, 'see  yoL  22. 
Cent.  Dig.  Execators  and  Administrators,  I 
435.1 

iL  SAUS— OOHPUfSATIOIT. 

R«T.  St  1898.  i  8929,  aathoristu  an  exec- 
utor to  be  paid  sams  In  addition  to  tEose  speci- 
fied in  cases  of  anusnal  difficulty  or  extraordi- 
nary services,  r^alres  the  court  to  disallow  all 
claims  for  compensation  for  serrlces^  except 

106N.W.— ao 


such  as  were  bonestlT  rendered  Is  praaots  smbo 

object  beneficial  to  the  estate. 

[Ed.  Note.— For  cases  in  point,  see  toI.  22, 
Cent  Dig.  Executors  and  Administrators,  i 

212a] 

8.  Sahs— Allowakce  nn  Oosm 

The  statute  provides  that  an  administrator 
Shall  have  allowed  all  judcments  for  costs  ren- 
dered against  him  which  uie  court  shall  direct 
to  be  paid  out  of  the  estate,  unless  tbe  action 
in  which  the  costs  were  taxed  was  prosecuted 
or  resisted  without  Just  cause.  In  prooeedinn 
for  the  settlement  of  the  account  of  an  sB- 
mlnlstrator.  It  appeared  that  two  judgments 
for  costs  were  rendered  in  his  favor  and  two 
against  bim,  but  it  did  not  appear  that  they 
were  directed  to  be  paid  out  of  the  estate. 
BM,  that  none  of  the  Judgments  for  costs  could 
be  allowed  to  the  administrator. 
4.  Sami^Exfersu  nr  LmGATKor— Axunr- 

AROB. 

Where  an  administrator  presented  an  ac> 
count  against  the  estate^  75  per  cent,  of  the 
amount  of  which  was  disfaraest,  and  he,  with 
knowledge  of  the  facts,  insisted  on  Its  allow-  . 
ance  and  caused  euienslve  litigation,  which 
would  have  been  aTOlded  had  be  acted  with  rea- 
sonable prudence  and  In  good  faith,  tbe  court, 
in  its  discretion,  diould  not  allow  him  tm  the 
expenses  faicorrsd  In  the  litigation. 
6.  Sahe. 

The  expenses  of  an  administrator  which  are 
depwdent  on  judicial  discretion  should  not  be 
allowed  in  cases  where  they  are  the  result  of 
bad!  faith  ot  inexcnsablo  negUgenca  on  the  part 
ot  *^'te  administrator. 

•    ppeal  from  CArcnlt  Oonrt  Vend  dn  Lac 

• ;  di^;  Michael  Kirwan,  Judge. 

Proceedings  by  Patrick  Hacfcin,  adminis- 
trator of  Patrick  Madden,  deceased,  for  the 
settlement  of  bis  final  account  From  a 
Judgment  settling  the  account  George  Hobbs. 
appealB.  Bevereed. 

Appeal  from  the  drcult  court  for  Fond 
du  Lac  county.  PlalntUT,  administrator  of 
the  estate  of  Patrick  Madden,  deceased,  pre- 
sented to  the  county  court  of  Fond  du  Lac 
county,  which  bad  jnrisdlctloD  of  the  matter, 
bis  final  account  claiming  a  balance  from  tbe 
estate  of  fl,192.d0.  Such  proceedings  were 
duly  bad  In  respect  thereto  that  Items  ag- 
gregating 812S.M,  were  allowed,  against 
which  there  w&te  charged  estate  credits  of 
f54,  leaving  a  balance  for  the  administrator 
of  $69.40.  From  that  an  appeal  was  taken 
by  him  to  the  circuit  court  A  trial  was  duly 
bad  there  resulting  In  Items  of  the  account 
aggregating  $666.87,  being  allowed  against 
which  the  estate  was  credited  with  $79.73, 
leaving  a  balance  due  the  administrator  of 
$586.64.  Tbe  residue  of  the  account  being 
items  aggregating  $545.90,  was  disallowed. 
Judgment  was  rendered  accordingly,  without 
costs  to  either  party,  from  which  this  appeal 
was  taken  by  George  Hobbs  as  a  party  ag- 
grieved by  reason  of  bis  being  owner  of  real 
estate  against  which  the  sum  awarded  the 
administrator  was  made  a  lien. 

The  facts  of  the  case,  as  indicated  by  the 
findings,  are  these:  Patrick  Madden  died 
testate  May  9tta,  1692.  He  left  no  personally 
for  the  payment  of  his  debts  and  the  ex- 
powes  of  the  administration  of  bis  esUte. 
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He  left  real  ertate  conalBting  of  a  homestead 
▼alned  at  $1,675,  wbieb  he  willed  to  his  wife 
for  life,  remainder  over,  one-half  to  his  son 
PhUItp  Madden,  subject  to  a  legacy  of  9100, 
for  hla  daughter  EUsabeth,  and  a  legacy  of 
95,  ffff  his  son  Andrew,  and  one-half  to  Mary 
Ann  Brown,  subject  to  his  debts  and  ex- 
penses  of  admlnlstralion.  No  executor  was 
named.  The  will  was  admitted  to  (wobate 
April  10th,  18^  respondent  being  appointed 
administrator  witii  the  will  annexed  Jnly 
17th.  thereafter.  One  beneficiary  opposed 
the  probate  resulting  in  a  contest  In  county 
court  lasting  two  days,  attwn^  Duffy  & 
McCrory  appearing  for  the  proponent  Andrew 
Madden.  The  widow  appealed  from  the  de- 
dsion  rendwed.  Attorn^  DnfEy  ft  McCrory 
represented  the  proponent  In  that  matta, 
whldi  was  dismissed  in  the  circuit  court  with- 
out a  bearing  and  before  the  admlnlstratw 
was  appointed.  In  S^tember,  1803,  there- 
after the  widow  commenced  an  action  in 
drcnlt  court  to  set  aside  tSie  deed  of  the  real 
estate  claiming  that  It  sbould  have  beoi 
made  to  her  instead  of  her  husband.  That 
action  was  ^amlssed  without  a  trial.  While 
the  appeal  in  the  will  contest  was  pending  an 
action  was  commenced  to  forecflose  a  mort- 
gage on  the  real  estate  of  $200,  given  by  the 
testator  to  one  Barnes.  Attorneys  I>uffy  ft 
McCrory  repreeented  the  defendants,  consist- 
ing of  the  beneficiaries  under  ttie  will.  Mr. 
McCrory  made  a  loan  to  the  parties  Inters 
ested  of  $SBO,  to  pay  the  mortgage  debt  and 
costs  of  foreclosure  and  $25,  to  Duff;r  A  Mc- 
Crory  for  sorlces  rendered  defendants,  and 
$15,  on  account  of  serrices  In  the  will  contest 
He  took  security  on  the  real  estate  In  the 
name  of  Mr.  Brennan,  a  clerk  in  Duffy  ft 
McOrory's  ofllce.  July  Srd,  1806,  the  admin- 
istrate filed  In  the  county  court  an  account 
of  bis  tran8acti<His  in  respect  to  tiie  esteto 
qp  to  tbat  tlme»  claiming  credits  to  the 
amount  of  $217.15,  and  a  balance  due  blm 
of  $ieftX)6.  In  October.  1807,  the  ben^clarles 
named  in  tbe  will  mcoigaged  the  pnqterty  to 
appellant  Gemrge  Hobbs  for  $1,000,  and 
January  19th,  thereafter  they  sold  the  same 
subject  to  such  mortgage  to  WllHam  Mo 
Oulloogh,  tbe  consideration  named  in  the  cchh 
Trance  being  $1,960.  Jammry  25th  tbere- 
after  a  hearing  on  claims  ^ras  concloded  re- 
sulting In  claims  being  allowed  against  tbe 
estate  to  the  otent  of  $42JS0.  The  balance 
due  tbe  administrator,  according  to  bis  ac- 
count filed  as  aforesaid,  of  $163.05,  was  il- 
legitimate as  more  i>artlcularly  steted  ben- 
after,  except  as  to  items  aggregating  $42.15. 
On  the  28rd  day  of  May,  1898,  the  total 
amount  of  Indebtedness  was  the  aforesaid 
$42:15,  due  the  administrator  and  $^50,  on 
allowed  claims.  At  that  time  upon  a  contest, 
of  which  the  apjwUant  and  the  then  holder 
of  tbe  legal  title  to  the  real  estate  and  the 
mortgagee  had  no  personal  noUce  and  in 
which  they  did  not  participate,  an  order  was 
granted  by  the  county  court.  In  due  form, 
authorizing  the  sale  of  the  one-balf  interest 


in  such  real  estate  willed  to  Mary  Ann  Brown 
for  the  payment  of  such  allowed  dalms.  The 
admlnistrator'a  petition  tor  a  sale  for  the 
purposes  of  paying  Uie  expeamm  at  adminis- 
tration as  well  was  denied.  He  aivealed  to 
tbe  circuit  court  Btfore  tbe  aweal  waa 
heard  In  such  court  such  allowed  claims 
\ren  paid  nillUp  Madden.  The  legacies 
to  EUsobeth  Oolonan  and  Andrew  Maddm 
were  paid  bef<ffe  the  qn^icatlon  for  leare 
to  sell  tbe  real  estate  was  made.  Tbe  ad- 
ministrator was  defeated  upon  tbe  hearing 
of  the  appeal  In  tbe  dreult  court  a  Judg- 
ment being  rmdered  against  him  Norember 
16tb,  1886,  frmn  wbldi  he  ^ipealed  to  this 
court,  whidi  September  2Sth,  1890,  rendered 
a  decision,  r^rted  In  104  Wis.  61,  80  N.  W. 
100,  holding  that  by  the  terms  of  tbe  wiU 
tbe  debts  of  the  testetor  and  the  expenses 
ot  administration  were  a  lien  upim  the  in- 
terest In  tbe  real  estete  willed  to  Mary  Ann 
Brown.  June  16thi  1900,  pursuant  to  tlie 
mandate  of  tiiis  court  a  lioense  wM  granted 
tor  the  sale  of  such  toterest  About  this 
time  appellant  began  an  action  to  foreclose 
his  mortgage,  making  the  administrator  a 
party  and  obtaining  a  tanporary  Injunctton 
against  tbe  execatlw  of  the  Ucena&  The  in- 
junction was  dissolved  and  tbe  action  dis- 
missed as  to  the  administrator  in  November 
1000.  May  28rd,  1901.  an  application  tor 
an  extenrton  of  tbe  license  to  June  leth, 
1002,  was  made.  In  the  meantime,  appel- 
lant obtained  a  Judgmoit  In  his  foreclosure 
action.  The  execntion  thereof  was  stayed 
June  21it,  1801,  for  sixty  days.  The  appli- 
cation for  extension  was  denied  because  not 
made  within  one  year  after  the  mtry  of 
tbe  order  In  circuit  court  pursuant  to  tbe 
mandate  ot  this  court  Tbe  administrate 
aiq;)ealed  and  was  defeated  In  dreult  court 
because  the  true  date  of  the  w6er  sought  to 
be  modified  was  that  of  tbe  original  order. 
May  ISth,  1898,  and  more  than  two  years 
having  elapsed  thereafter  the  court  was 
powerless  to  grant  tbe  application.  He  then 
appealed  to  this  court  and  Hie  Judgment  was 
affirmed  on  the  ground  tbat  he  had  been 
gull^  of  lacbea,— prolonging  tbe  adminis- 
tration beyond  the  six  years  limited  therefor 
by  tbe  policy  of  the  statute,  and.  therefore, 
tbat  tbe  court  should  have  tehueH  upon 
tbat  ground*  to  do  more  ttian  to  setOe  bis 
account  and  assign  the  estete,  subject  to  a 
charge  upon  the  Mary  Ann  Brown  lnt»«st 
tiiereln  for  the  amount  due  the  administra- 
tor. In  all  of  tbe  various  proceedings  in 
which  the  administrator  was  a  party  Dufl^ 
ft  McOrory  were  his  attorneys.  The  deeM<m 
of  this  court  last  mentioned  was  rendered 
February  Srd,  1906.  May  26th.  190S,  the 
administrator  filed  bis  account  with  a  peti- 
tion tor  Ite  allowance  and  for  the  assign- 
ment of  the  estate  as  suggested  In  the  t^ln- 
lon  of  this  court  The  account  consisted  <tf 
the  balance  claimed  to  tbe  Account  filed  in 
1896.  various  Items  for  attomqr's  services 
in  the  Utl^tion  to  secure  the  sale  of  tbe 


Digitized  by 


Wta.) 


MACKIN  T.  HOBBS. 


807 


real  estate,  aggregating  96BO;  fOO,  paid  to 
tbe  widow  and  $111^  tot  printer's  fees, 
clert^  fees,  traveling  expenses  of  attorpeys, 
etc^  the  same  being,  In  tbe  yaln,  costs  of 
efforts  to  obtain  a  sale  of  the  real  estate; 
(7B>  attorney's  serrlces  In  the  Hobba  fore- 
closure case;  $15,  for  personal  services  of 
the  administrator,  and  $222.92,  for  foor 
Jodgmfflits  for  costs,  all  aggF^atlng  $1,207.26. 
The  first  judgment  was  in  respondent's  fa- 
vor on  the  first  appeal  to  tlila  court  The 
second  for  $56.60,  costs  in  the  circuit  court, 
Judgment  being  rendered  pursuant  to  the 
mandate  of  this  court  Tbe  third  for  $57, 
was  costs  against  respondent  In  this  court  on 
the  second  appeal.  The  fourth,  $44.80,  wu 
a  Judgmuit  for  costs  against  the  adminis- 
trator In  the  circuit  court  In  favor  of  Mc- 
Onlloi^h.  Tbe  allowance  of  the  account 
was  opposed  by  the  appellant  Hobbs,  as 
owner  of  the  real  estate.  $1,142,  thereof 
consisted  of  expenses  Incurred  in  ^orte  to 
charge  the  Mary  Ann  Brown  Interest  in  tbe 
realty  with  the  amount  due  the  administra- 
tor, as  per  his  statement  of  1896.  That  ac- 
count was  knowingly  flctltloos  to  the  exteut 
indicated  by  tbe  following: 

The  Item  of  $2S,  for  a  retainer  in  the 
Barnes  foreclosure  Is  for  services  rendered 
the  devlBees  and  paid  for  by  them.  The  ad- 
ministrator had  nothing  to  do  with  the  mat- 
ter. McCrory,  one  of  the  alleged  retained 
attorneys,  loaned  to  the  devisees  the  neces- 
sary mon^  to  pay  on  tlie  mortgage,  as  before 
stated,  taking  a  new  mortgage  in  the  name 
of  his  clerk,  which  included  the  $25,  mention- 
ed. 

The  item  of  $60,  on  wlU  contest  in  the 
county  court  Is  t<a  services  rendered  the 
proponent  of  the  will  before  any  adminis- 
trator was  appointed. 

Tbe  item  of  $20,  for  will  contest  In  cir- 
cuit court  la  for  services  of  the  same  nature 
as  the  last  f(K-e«olng. 

Tbe  $75,  for  attorney's  services  In  widow's 
action  to  annul  tbe  deed  of  the  homestead, 
covers  work.  In  the  main,  performed  for  tbe 
devisees.  Tbe  administrator,  the  devisees 
and  Brennan,  the  mortgagee  who  stood  for 
McCrory,  were  made  defendants.  McCrory 
aa  a  real  party  in  Interest  applied  to  be  made 
a  defendant  Duffy  &  McCrory  represented 
all  the  defendants.  No  answer  was  Inter- 
posed for  the  administrator,  nor  was  any 
claim  even  for  costs  made  against  blm.  The 
$76,  was  for  services  for  all  defendants,  and 
no  evidence  was  presented,  showing  what 
particular  work  was  done  for  the  adminis- 
trator. 

Had  tbe  administrator  exercised  proper 
diligence  to  conserve  tbe  interest  of  the  estate 
his  claim  for  compensation,  so  far  as  the 
same  was  Intimate,  would  bave  been  settled 
without  Incurring  any  of  the  expenses  char- 
ged for  attorney's  services  and  disburse- 
ments In  tbe  litigation  resorted  to  for  the 
purpose  of  charging  such  claim  against  tbe 
real  estate.  '  Hobbs  filed  a  bond  under  section 


8886,  Rev.  8t  1888,  which  ronalned  on  file 
from  February  23d,  1900,  to  March  10th, 
1901.  Good  faith  mi  the  part  of  the  ad- 
ministrator required  him  to  rely  upon  such 
bond,  as  be  might  have  done  successfully. 
Instead  of  Incurring  so  much  exp^ise  to 
charge  the  real  estate  with  bis  claim.  Rea- 
sonable compensation  for  attorney's  services 
to  so  (^rge  the  real  estate  would  not  exceed 
$450,  under  any  drcnmstances,  while  tbe 
amount  charged  is  $65a  Because  of  tbe  mis- 
conduct of  tbe  administrator  and  his  at- 
torneys, as  Bteted,  only  $225,  should  be  al- 
lowed. The  amount  allowed  tbe  administra- 
tor for  personal  services  should  be  limited  to 
$15,  as  charged.  Tbe  items  of  disburse- 
ments In  respect  to  the  sale  of  real  estate, 
abrogating  $111.80,  for  printer's,  appraiser's 
fees,  clerk's  fees,  Ac,  should  be  allowed.  Al- 
so $75,  for  attorney's  services  In  the  fore- 
closure action  of  Hobbs  v.  Madden  et  al.  The 
various  Judgment  claims  for  costs,  aggregat- 
ing $222.92,  should  be  allowed  at  $197.92. 
The  Items  in  the  account  filed  In  1896,  as 
aforesaid,  should  be  disallowed,  except  $27.15, 
tbe  item  of  $26,  attorney's  fees  Included  In 
tbe  $42.16,  heretofore  said  to  be  a  Intimate 
part  of  such  account  being  disallowed.  Tbe 
aggr^te  of  the  allowed  items,  $666.37, 
should  be  reduced  by  credits  to  the  amount  of 
$79.73,  the  same  being  for  coste  paid  to  the 
administrator.  Hobbs  knew,  or  ought  to  bave 
known,  when  he  took  the  mortgage  that  the 
Mary  Ann  Brown  Int^est  In  tbe  real  estate 
was  liable  for  claims  that  might  be  allow- 
ed against  tbe  estate  and  for  the  expenses  of 
administration.  During  all  tbe  litigation  he 
resisted  the  effwts  of  the  administrator  to 
obtein  payment  of  such  claims  out  of  the 
realty.  By  paying  tbe  small  amount  charge- 
able against  tbe  real^  at  tbe  beginning, 
being  $84.66,  all  of  the  expenses  forming  the 
foundation  for  the  large  claim  against  the 
estate  would  liave  been  avoided. 

B.  Blewett,  for  ai^llant  Dofl^  &  Mc- 
Crory, for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
Error  Is  assigned  because  tbe  court  allowsd 
any  part  of  respwident's  account,  which  It 
had  discretionary  authority  to  disallow.  As 
we  view  the  record  such  asslgnmeat  Is  all 
that  need  be  considered.  Aftev  careful  study 
we  are  unable  to  understend  bow  the  find- 
ings respecting  the  conduct  of  respondent 
and  his  attorneys  can  be  disturbed,  or  how, 
regarding  tbe  findings  as  verities,  tbe  final 
result  awarding  respondent  over  one-half  of 
bis  claim, — in  fact  much  more  than,  It  would 
seem,  could  be  realized  from  all  assete  avail- 
able to  pay  it,  under  any  drcumstances,  can 
bave  more  than  a  mere  shadow  of  justifica- 
tion, If  even  that 

Courts  should  set  a  pretty  high  mark  for 
the  judicial  test  of  the  business  conduct  and 
fidelity  of  trustees,  whose  administration  tbey 
are  In  duty  bound  to  supervise.  So  far  as 
practicable,  tbe  popular  idea,  which  is  not 

Digitized  by  Google 


308 


105  NORTHWESTERN  REPORTER. 


(Wla 


witbont  some  foundaUon,  that  a  fond,  tbe 
cwtserratloD  of  which  for  the  owners  la  de- 
pendent upon  Judicial  agencies,  Is  liable  to 
be  largely  or  wholly  dissipated  under  the 
forms  of  law  before  reaching  the  point  of 
final  distribution,  shoald  be  eradicated  by 
significant  object  lessons  In  good,  careful, 
economical  business  managem^t.  Serere  Ju- 
dicial, mere  opinion,  condemnation  of  official 
UDfaitbfuluesa,  characterizing  tbe  conduct  as 
dishonest  and  re<^lessly  extravagant,  follow- 
ed by  awarding  the  recreant  officer  substan- 
tial compensation  for  bis  worse  than  useless 
serrlces,  where  there  is  judicial  dlscretitm 
to  give  or  withhold  the  same,  cannot  well 
be  Justified.  It  certainly  will  not  efilclently 
promote  a  high  standard  of  fidelity  to  of- 
ficial duty.  It  seema  to  us  that  the  learned 
trial  court,  after  so  unsparingly  and  Justly, 
it  seems,  condemning  respondent,  as  Indicated 
in  the  statement,  treated  him  with  most  un- 
warranted tmdemesa  by  tbe  Judgment  which 
is  complained  of. 

We  are  Judicially  informed  that  respondent 
presented  to  the  county  court  for  allowance, 
in  tbe  first  Instance,  an  account  of*  $163.05, 
which  was  more  than  seventy-five  per  cent, 
dishonest ;  that  such  account,  with  knowledge 
of  the  facts,  was  insisted  upon  as  all  valid 
till  expenses  In  litigation  over  the  matter 
exceeding  |1,100,  were  Incurred,  which  are 
Included  in  the  final  account;  that  had  the 
respondent  performed  his  duty  with  reason- 
able diligence  and  prudence  and  in  good 
faith  none  of  such  litigation  would  have 
been  necessary;  that  the  litigation  so  use- 
lessly entered  upon  was  conducted  with 
such  laches  as  to  be  entirely  fmitless.  With 
much  detail  the  court  decided  that  all  of  tbe 
Items  comprising  tbe  original  account  of 
$163.05,  except  a  few  aggregating  $42.16, 
were  included  therein  in  bad  faith,  and  It 
seems  here  that  a  part  of  the  $42.15  con- 
sisting of  $6.15,  for  an  abstract,  and  $7.83, 
for  taxes,  related  to  matters  appertaining 
to  the  real  estate  not  in  possession  of  r&- 
S[K>ndent  thus  leaving  only  $28.57,  allowable 
under  any  circumstances. 
*  Since  the  legacies  and  allowed  claims  of 
$42.60,  were  paid  before  any  expense  to 
speak  of  was  incurred  In  pursuing  the  real 
estate,  it  seems  evident  that  the  Img  expen- 
sive litigation  lasting  over  six  years  and  em- 
ploying the  time  of  the  county  court,  the 
circuit  and  this  court  to  a  considerable  ex- 
tent, and  r^ulting  in  the  charges  for 
borsements  and  expenses  against  tbe  estate 
of  over  $1,100,  to  collect  a  claim,  vbtcli  was 
legitimate  only,  as  indicated,  to  the  extent 
of  $28.67,  has  DO  reasonable  Jnstlflcatloii. 
Tbe  trial  court  was  fully  Josttfled  In  oon- 
eluding  that  if  tbe  true  nature  of  the  ac- 
count, as  known  to  re^ondent  and  bis  at- 
torneys, bad  been  known  to  those  interested 
in  tbe  real  estate  and  to  tbe  county  oonrt, 
before  the  IttlgatlOD  was  entered  upon,  and 
reeeoiiable  buainasi  Judgment  bad  been  ex- 


OTdsed  by  respondent  and  his  advisers  In 
handling  the  matter  the  amount  Justly  doe 
would  have  been  paid.  The  only  asset  avail- 
able'for  its  payment  was  an  Interest  in  real 
estate  worth,*  according  to  the  appraisal 
filed  by  the  administrator  In  1803,  some- 
where around  $700.  The  whole  title  was 
worth  $1,675.  That  was  subject  to  a  mort- 
gage for  $200,  aed  some  back  Interest  ana 
taxes.  The  one-half  in  remainder  willed  to 
Mary  Ann  Brown,  to  be  hers  in  possession 
after  the  twmtnatlon  of  a  precedent  life  es- 
tate, was  the  only  property  chargeable  with 
the  claim.  So  It  was  not  very  material, 
from  a  pecuniary  point  of  view,  to  respond- 
ent whether  bla  acount  was  allowed  in  full 
or  at  fifty  per  cent,  thereof,  since  the  latter 
was  all  he  could  probably  collect  Oousls- 
teot  with  that,  though  the  claim  was  con- 
demned as  over  fifty  per  cent  bad  t>ecause  of 
most  reprehensible  maladministration,  tbe 
administrator  was  content  not  to  appeaL 

The  findings,  as  perhaps  Is  suffidentiy  In- 
dicated in  the  statement,  make  out  about  as 
bad  a  case  of  nnfalttiful  administration  as 
can  be  Imagined.  Tbey  do  not  seem  to 
leave  any  ground  to  stand  on  in  defense  of 
the  Judgment  complained  of.  Here,  In  tbe 
language  of  tbe  trial  court.  Is  its  general 
characterization  of  respondent's  conduct: 

"The  admlustrator  acted  in  bad  faith  and 
not  for  the  benefit  of  the  estate ;  but  ou  the 
contrary  to  Its  Injury,  In  so  far  as  he  sought 
to  enforce  by  sale  of  the  land,  the  payment 
of  those  particular  Items  amounting  to  $120. 
as  to  which  I  have  herein  before  held  that 
the  same  are  not  lawful  charges  In  his  favor 
against  this  estate  and  which  make  up  In 
part  said  sum  of  $168.05.  His  efforte  to 
secure  pdyment  of  such  Items  has  been  In* 
volved  in  all  the  litigation  which  has  been 
carried  on  respecting  the  sale  of  the  lands, 
and  from  the  b^imtlng  to  the  end  of  that 
litigation  he  Insisted,  as  he  now  Insists,  on 
the  payment  to  him,  from  the  estate,  of 
those  said  Items,  which  be  Is  not  entitled  to 
recover.  I  also  find  that  he  is  chargeable 
with  laches  and  negligence  In  tbe  perform- 
ance of  Us  duties  which  have  nnnecessarily 
and  unreasonably  delayed  the  settlement  of 
the  estate,  and  which  have  rendered  ineffec- 
tual, and  barren  of  any  results  other  than 
protracted  and  expensive  litigation,  his  efforts 
to  effect  a  sale  of  the  land.** 

A  careful  study  of  the  record  seems  to 
full7  warrant  that  condemnation.  It  will 
do  no  good  to  go  over  tbe  case  In  detail  tor 
the  purpose  of  sbowlng  the  reaaonfl  tor  thns 
holding. 

We  shall  not  discuss  tbe  Items  of  tbe  ac- 
oonnt  or  refer  to  them  further  than  to  point 
out  such  as,  by  statute  respondent  is  entitled 
to  have  allowed  as  a  mattw  of  right  There 
are  some  allowances  to  an  administrator 
which  are  entlrdy  beytmd  the  reach  ot 
discretionary  Interference.  In  re  Fitzgerald, 
57  Wis.  508, 15  N.  W.  7»4i  section  8829,  Ber. 
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6t  1898.  nrst,  he  Is  allowed  all  necessary 
expenses  in  the  care,  management  and  set- 
tlement of  the  estate.  Second,  he  Is  allowed 
$1  per  day  for  his  personal  services,  and  a 
commission  on  the  amount  of  personal  estate 
collected  and  accounted  for  by  him,  and  the 
proceeds  of  real  estate  sold  by  htm  under 
the  orders  of  the  court  Third,  he  Is  allow- 
ed such  further  sums  In  case  of  unusual,  dif- 
ficult or  extraordinary  serrlces  as  the  county 
court  shall  judge  re&sonable.  Fourth,  he  is 
entitled  to  have  allowed  all  Judgments  for 
costs  rendered  against  him  which  the  court 
rendering  the  same  shall  direct  to  be  paid 
out  of  the  estate,  and  he  Is  entitled  to  a  di- 
rection to  that  effect  or  an  adjudication  that 
It  Is  omitted  because  of  bad  faith  or  mis- 
management on  his  part  Section  2982,  Rev. 
St  1898. 

It  will  be  obseired  that  under  the  first 
head  mentioned  It  was  the  dnty  of  the  court 
to  disallow  all  charges  fbr  expenses  not 
shown  to  have  been  necessarily  Incurred  In 
the  caze^  management  and  settlement  of  the 
estate;  and  that  under  the  third  head  It  was 
Its  doty  to  disallow  all  claims  for  compoi- 
satlon  for  serrlces,  except  snch  M  were  hon- 
estly rendered  to  promote  reasonably  some 
object  beneflclal  to  the  estate.  Under  the 
first  of  Boch  heads  we  an  unable  to  discoTer 
any  diarge  in  the  administrator's  acconnt, 
exc^t  the  items  of  printer's  fees,  aggrega- 
ting $6.40,  and  an  Item  of  92,  for  appraiser's 
fees.  Am  there  Is  a  charge  for  appraiser's 
fees  In  ttie  proceedings  to  sell  the  real  estate 
sqmrate  from  the  92,  item,  we  aianme  that 
the  bitter  relates  to  the  appralsnl  of  ttm 
real  estate  upon  the  filing  of  the  admlnls- 
trator'a  InTentoiy.  Under  the  second  head 
W4  find  an  Item  of  $16,  for  fifteen  days  pw- 
amal  awrlcefl  of  the  administrator.  We  do 
not  aee  that  afay  of  the  Jodgments  for  costs 
com*  onder  the  fburth  bead.  Two  of  them 
wete  rendered  in  faror  of  the  administrator. 
Two  woe  rendered  against  him,  but  it  does 
not  wpear  that  ttiey  were  directed  to  be 
paid  oa€  of  the  estate,  as  required  by  prac- 
tice:. He!  T.  HeUer,  S8  Wis.  415,  10  N.  W. 
620;  lAdd,  adm*r,  t.  Anderson,  58  Wis.  591. 
17  N.  W.  82a  Thns  we  find  but  $23.46,  char- 
ged In  the  account  absolutely  allowance  to 
reQHHident  The  balance  of  the  charges  lu- 
TolTe  the  qtMstlon  of  whetbv  thegr  were  nec- 
essary In  the  pn^er  management  of  the  ee* 
tate,  <»■  whether,  as  to  Judgmraits,  ttiey  were 
ordered  paid  the  court  rendering  the 
same  oat  of  the  estate  or  wbetbo*  In  re- 
q»ect  to  extraordinary  serricea,  Justice  re- 
quires the  allowance  thraeof  under  all  the 
drcnmstances. 

We  cannot,  consistently  with  the  fact  that 
orer  80  per  cent  of  the  claim  which  lay  at 
the  foundation  of  the  prolonged,  expenslTe 
and  troltless  litigation  was  fictitious,  and 
orer  76  per  cent  of  It  was  soaght  to  be  re> 
covered  In  bad  faith,  and  tiiat  the  very  small 
smonnt  which  was  valid  could  reasonably 


prudent  management  have  been  collected 
without  litigation, — hold  that  any  '  of  the 
expenses  incurred  In  trying  to  make  the  col- 
lection out  of  the  real  estate  were  neces- 
sary, within  the  meaning  of  the  statute.  In 
face  of  the  facte  found  that  had  faith  and 
Inexcusable  ImproTldence  and  laches  charac- 
terized the  litigation, — that  it  was  started 
without  adequate  cause  and  conducted  in 
such  a  way  as  In  the  end  to  render  It  entirely 
useless,  we  cannot  see  that  any  of  the  ex- 
penses thereof,  can  he  by  the  exercise  of 
Judicial  discretion  [Mroperly  allowed.  Expen- 
ses dependent  upon  Judicial  discretion  should 
always  be  rejected  where  they  are  the  result 
of  bad  faith  or  inexcusable  negligence.  The  al- 
lowance of  such  expenses  Is  not  authorized 
statute  nor  independently  thereof.  Woemer's 
Law  of  Administration,  1 510.  That  condemns 
every  Item  of  respondent's  claim,  except  the 
small  amount  of  $25.40. 

The  judgment  is  reversed,  and  the  cause 
is  remanded,  vrlth  directions  to  render  Jndg- 
mnt  In  accordance  with  this  oplnloD. 


HBOra?  V.  SHBNNBRS. 
(Snprems  Court  of  Wisconsin.  Oct  3A,  1906.) 

1.  AxTsa&Tion  or  IirsTBuioEin's — Tub — Dvi- 

In  an  acdon  on  a  note  allwed  to  have  been 
altered,  evidence  held  to  establish  beyond  con- 
trover^  that  the  note  was  altered  after  its  tt- 
ecatlon  and  dsllvery. 

2.  BnxB  Awn  Noras — Vaiiditt — ^ALrauTioiT 
Attbb  Deuvebt, 

The  material  alteration  of  a  note  after 
ezacntlon  and  delivery  renders  It  wbolly  void, 
except  in  favor  of  a  holder  in  due  course  not 
connected  with  the  alteration,  as  provided 
^^ne|^able  Instrnmait  act  (Laws  1800,  p. 

^EOd.  Notsw— For  oases  In  pohit,  see  voL  2, 
Gent  Dig.  Alteratim  of  Instruments,  {  168.] 

8.  Sauii — Btatdtu— AmBUTunr. 

The  negotiable  Instrument  act  (Laws  1890, 
p.  681,  c.  356),  decIarlDK  that  a  materially 
altered  note  shall  be  valid  in  the  handa  of  a 
holder  in  doe  course  not  connected  with  the 
alteration,  was  Inapplicable  to  an  altered  note 
transferred  before  the  act  took  effect 
4.  Altebation    of   Instruuents  — Matbbi- 

ALITT. 

Where  a  note  provided  that,  if  default 
should  be  made  In  toe  payment  of  interest  or 
in  performance  of  conditions  or  agreements  of 
the  mortgage  collateral,  the  whole  principal 
sboald,  at  the  option  of  the  mortgagee  or  bis 
representatives  or  assigns  ("notice  of  such  option 
being  hereby  expressly  waived")  become  due 
and  payable  "without  any  notice  whatever,"  the 
erasore  of  the  words  quoted,  before  execution 
and  delivery,  ooostltatea  a  material  altaratluL 

Appeal  from  Bnperlor  Court,  Milwaukee 
County ;  J.  C  Lndwlg,  Judge. 

Action  by  Slgmnnd  Hecbt  against  William 
H.  Shenners.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed. 

Action  to  foreclose  a  mortgage  for  $300. 
which,  together  with  a  mortgage  note,  were 
executed  by  the  defendant  Shenners,  and 
wife.  The  note  was  In  the  same  form  as 
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tbat  in  Tborpe  v.  Mlndeman  iWia.)  101  N. 
W.  417,-  68  L.  R.  A.  146.  and  contained  tlie 
f (blowing  cloelng  paragraph:  "If  dtfaolt 
shall  be  made  In  the  payment  of  Interest  or 
In  case  of  failure  to  otmiplr  with  any  of  the 
conditions  or  agrements  of  the  mortgage  col- 
lateral hereto,  then  the  whole  amomit  of  the 
principal  shell  at  the  t^ttlon  of  the  inor4:agee 
or  his  r^tresraitatiTes  or  aaslgns  <noMoe  of 
»uoA  opUon  betng  Aerefry  ewpreulv  waived) 
become  due  and  payable  without  any  notice 
whatever.'*  In  tbe  note  Id  suit  the  Itali- 
cized words  above  have  been  stricken  out  by  a 
red  ink  line  drawn  through  them.  Tbe  de> 
fense  of  Shenners  against  perstmal  judgment 
was  tbat  tbe  note  and  mortgage  were  given 
to  the  original  payee.  Hairy  Herman,  with- 
out conslderatlott,  and  as  a  mere  accommoda- 
tion to  him,  and  tbat  the  note  had  been  al- 
tered after  Its  delivery  by  striking  out  the 
said  italicized  words.  Tbe  trial  court  found 
that  the  plaintiff  was  a  holder  in  due  course ; 
that  tbe  evidoice  was  not  sufficient  to  war- 
rant a  finding  tbat  such  alteration  was  made 
after  tbe  execution  of  tbe  note;  also,  that. 
ev&a  it  such  alteration  bad  been  made,  the 
same  was  not  so  material  as  to  avoid  the  note 
or  affect  defendant's  rights.  Whereupon 
judgment  of  foredoanre  was  rendered,  order- 
ing personal  Judgment  against  defendant. 
Shenners,  for  any  deQciency.  From  tbe  por- 
tion ord^ing  BQch  deficiency  judi^ent.  de- 
fendant, Shenners,  iQq>ealB. 

Edgar  Ii.  Wood,  for  appdlant  Lenlchei^, 
Falrchlld  ft  Boesel.  for  reqiondait 

DODGB,  J.  (after  stating  the  facts).  We 
find  ourselves  unable  to  agree  with  tbe  trial 
court  tbat  the  evldeuce  Is  not  sufficient  to 
Justify  a  finding  that  the  note  in  suit  was  al- 
tered after  its  execution  and  delivery  by  the 
striking  out  of  the  words  mentioned  In  tbe 
statement  of  facts.  Of  course,  we  recognize 
tbe  rule,  to  wblcb  the  trial  court  doubtless 
deferred,  that  such  a  fact  must  be  proved 
clearly  and  beyond  reasonable  controversy, 
but  in  tbis  case  the  evidence  is  all  one  way, 
and,  If  believed,  is  conclusive.  Tbe  striking 
out  of  the  words  mentioned  was  accomplished 
by  a  broad  red  ink  line  drawn  through  them, 
erasing  most  of  tbe  last  line  of  the  document 
and  a  single  word  from  tbe  preceding  line. 
It  was  the  only  red  Ink  marking  upon  the 
note,  and  was  glaringly  obvious.  The  defend- 
ant, Shenners,  testified  tbat  tbe  note  con- 
tained nothing  of  the  sort  when  he  delivered 
It  His  clerk,  who'  witnessed  the  papers,  tes- 
tified that  he  had  read  them  over  before  Mr. 
Shenners'  signature,  tbat  the  nine  notes  were 
all  alike,  and  tbat  none  of  them  contained 
red  ink  erasures.  There  were  executed  at 
the  same  time  nine  notes  and  mortgages. 
Identical  in  all  respects,  except  the  lot  of 
land  covered  by  each  separate  mortgage. 
Several  of  these  notes  were  found  and  pro- 
duced upon  tbe  trial  In  evidaice,  and  none 
of  them  contained  any  such  erasure.  Tbe 
wltneae  Smro,  a  cUxk  tot  the  payee,  Herman^ 


who  had  this  note  and  aiMyOier  of  the  set 
In  his  bands  aome  three  months  after  their 
executlim,  and  Indmraed  iq^on  than  tbe  trans- 
fer from  Herman  to  the  plaintiff,  testifies 
that  he  aaw  no  difference  between  the  two, 
that  be  aaw  no  red  ink  arasnrea  In  titlier  of 
them,  and  tiiat  he  looked  them  ova-  niffl- 
dently  so  that  he  would  have  seen  sndi  an 
erasure  Now,  with  all  due  d^erence  to  the 
rule  tor  oactnesa  <tf  proof  in  such  cases,  we 
are  satisfied  Uiat  this  -is  soflldrat  Unless 
at  least  two  of  these  witnesses  testified  false- 
ly, it  la  proved  by  direct,  positive  evidence 
that  this  alteration  of  the  printed  part  of  the 
note  occurred  after  Its  delivery.  If  such  evi- 
dence as  this  will  not  suffice,  It  seems  well 
nigh  impossible  for  the  maker  of  a  note  to 
ever  prove  its  alteration,  lor  hardly  any  ad- 
ditional evidaioe  Is  conceivable,  save  that  of 
the  very  person  making  the  alteration  or  of 
an  eyewilsesa  thereof,  and  certainly  tbe  law 
Is  not  so  unreasonable  as  to  require  a  wivng 
to  be  proved  exclusively  by  tbe  evidence  of 
tbe  wrongdoer.  We  must,  therefore,  reverse 
tbe  finding,  and  hold  that  the  evidence  does 
establish  clearly  and  beyoud  controversy  that 
this  note  was  altered  in  tbe  reB[>ect  described 
after  its  execution  and  delivery.  Whether 
such  alteration  occurred  after  It  bad  passed 
from  Herman  to  the  plaintiff,  we  shall  deem 
It  unnecessary  to  decide  although  It  should 
be  noted  tbat  the  entire  failure  of  the  plain- 
tiff and  of  his  several  agents  who  had  pos- 
session of  the  note,  to  otter  any  dental  to  the 
charge  of  alterati<m  la  highly  significant 
against  blm. 

If  tbe  note  has  been  altered  in  a  material 
respect  since  its  delivery.  It  Is  receivable  in 
evidence  for  no  purpose,  except  to  prove 
snch  alteration,  and  is  wholly  void,  either  In 
the  bands  of  the  original  payee  or  any  sub- 
sequent bolder  thereof,  however  innocent.  8 
Rand.  Com.  Paper,  {  1777  ;  2'  Daniel,  N^t. 
Insts.  I  1418;  2  A.  ft  E.  Ency.  of  Law,  i^. 
193, 196 ;  Angle  v.  N.  W.  Mut  Life  Ins.  Oa.  92 
U.  S.  330,  342,  23  L.  Ed.  556;  Low  v.  Merrill, 
1  Pin.  844;  Kllkelly  v.  Martin,  34  Wis.  52S, 
630.  Tbe  exception  to  this  elementary  rule 
of  law  in  favor  of  a  bolder  in  dne  course,  not 
connected  with  tbe  alteration,  established  by 
tbe  negotiable  instrument  act  (chapter  356,  p. 
681.  Laws  1899).  iB  Inapplicable,  for  the  rights 
of  the  parties  became  fixed  at  the  date  of 
transfer  to  plaintiff  April  12. 1899.  while  tbat 
legislation  did  not  take  effect  until  Hay  18tb 
following. 

The  materiality  of  the  alteration  in  ques- 
tion cannot  be  doubted.  Although  it  did  not 
affect  tbe  negotiability  of  tbe  note  (Thorpe  v. 
Mindeman  [Wis.]  101  N.  W.  417,  68  L.  B.  A. 
146).  it  did  change  fte  legal  rights  of  tbe  par- 
ties under  the  contract,  In  that,  tbe  stricken 
words  being  present  the  holder  of  the  note 
would  not  be  bound  to  give  notice  of  his 
election  that  tbe  principal  became  due  \spon 
default  in  interest  while  without  those  words 
he  would  be  required  to  give  sudi  notice. 
Basse  T.  Oallegger*  7  Wis.  442,  76  Am.  Dec. 
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225;  Uarine  BaDk  t.  Interoational  Bank,  9 
WIfl.  68;  Jnlien  v.  M.  6.  L.  ft  I.  Asa'n,  116 
Wis.  TO,  92  N.  W.  661,  61  L.  E.  A.  668.  Any 
alteration  which  changes  the  legal  effect  of 
the  Inatmment  upon  the  rights  of  the  parties 
is  a  material  alteration,  whether  such  change 
be  prejudicial  or  fhTorable  to  tbe  maker.  2 
A.  A  B.  Ency.  of  Law,  186.  22S ;  2  Daniel.  Neg. 
Insta.  i  1376. 

Contention  for  personal  Judgment  for  the 
original  consideration,  althongb  none  can  be 
had  npoD  tbe  void  note,  cannot  be  sustained, 
for  tbe  reason  that  there  was  no  original 
actual  consideration ;  the  papers  baring  been 
executed  by  Shenners  merely  as  accommoda- 
tion to  Herman. 

The  part  of  the  Judgment  appealed  from  Is 
reversed  and  stricken  out,  and  tbe  cause  Is 
remanded,  wltb  directions  to  oiforce  tbe 
judgment  as  so  modified. 


MILLBR  ▼.  HACKBARTH. 
(Supreme  Court  of  Wisconsin.  Oct.  24»  190S.) 

1.  BzoHAHax  OF  Pbopebtt— FUQD— RsBOia- 

8I0N. 

Where  plaintiff  exchanged  horses  with  M.. 
in  the  erenmg,  some  distance  trotn  where  the 
records  of  peraonal  pr<^>erty  liens  were  kept, 
relying  on  the  tatter's  sUitement  that  the  horse 
tnuled  to  plaintiff  was  anincumbered,_  and  tEere- 
was  nothing  to  arrest  plaintiff's  snapicion  as  to 
M.'s  verad^,  that  M.'s  representation  was  false 
and  that  such  horse  was  m  fact  incumbered  by 
a  chattel  mortgage,  on  which  he  was  taken  from 
plaintiff's  possession,  constitnted  such  fraud  as 
entitled  plaintiff  to  rescind  the  exchange  and 
recover  the  horse  traded,  notwithstanding  the 
filing  of  a  mortgage. 

2.  BSPLKVIN— Statutobt  Aoiion— PLUDino 

AAD  PBOOF. 

The  action  for  the  "claim  and  delivery  of 
personal  property,"  created  by  Rev.  St  1858, 
e.  128,  is  a  statutory  action  for  the  mere  "de- 
tention'* of  personal  property,  without  reference 
to  the  wrongful  taking,  so  ttkat  plaintiff  is  en- 
titled to  recover  therein,  under  an  affidavit  al- 
leging both  an  unlawful  taking  and  an  unlawful 
detention,  «i  proof  only  of  an  unlawful  de- 
tention. 

Appeal  from  Gtreolt  Court,  Milwaukee 
County ;  Lawrence  W.  Halsey,  Judge. 

Action  by  Joseph  Miller  against  Hugo  J. 
Hatdcbartb.  A  judgment  in  favor  of  plaintiff 
was  rendered  by  the  circuit  court  oa  appeal 
from  a  Justice  of  the  peace,  and  defendant 
appeals.  Affirmed. 

Action  commenced  in  Justice  court  upon 
affldavtt  alleging  that  defendant  had  unjustly 
taken  and  unjustly  detained  a  certain  horse 
of  value  of  flOO,  to  possession  of  which  plain- 
tiff was  entitled.  Upon  appeal  to  drcnlt 
court  the  case  was  tried  de  novo,  and  It  ap- 
peared, without  dispute,  the  plaintiff  had 
traded  the  horse  in  question  to  one  August 
Miller  for  another  horse,  which  proved  to  be 
Incumbered  by  a  chattel  mortgage,  contrary  to 
express  representations  by  Miller.  The  horse 
so  received  by  plaintiff  having  been  taken 
from  falm  under  tbe  chattel  mortgage,  and 
Augwt  Miller  taavtog  abeemded,  plalnttff 


went  to  the  Gotzhansen  farm,  of  which  Au- 
gust bad  charge,  and  found  the  horse  In  the 
possession  of  the  defendant,  from  whom  he 
demanded  It,  but  who  refused  to  give  It  up, 
referring  plaintiff  to  Arthur  Cotzhausen  who, 
upon  application  to  him,  refused  delivery. 
Whereupon  this  action  was  brought.  No 
proof  was  offered  as  to  how  possession  or  any 
rights  in  horse  b'ad  devolved  from  Ai^rust 
Hlllor  to  the  defiant,  except  that  the 
former  had  abandoned  tbe  Cotzhausen  farm. 
At  the  close  of  the  evidence  the  court  directed 
a  verdict  that  tbe  plaintiff  was  entitled  to 
possession  and  was  the  owner  of  the  prop- 
erty ;  that  the  defendant  unlawfully  took  and 
detained  the  same ;  that  the  value  was  $100, 
and  damages  six  cwts;  upon  which  Judgment 
in  favor  of  the  plaintiff  was  accordingly  ren- 
dered, from  whlcb  tbe  defmdant  brings  this 
appeal. 

Arthur  Cotshausen,  for  appellant  Edgar 
L.  Wood,  for  resp<mdent 

DODOB,  J.  (after  stating  the  facts).  There 
is  no  contradiction  of  the  plaintiff's  evidence 
that  he  was  induced  to  part  with  the  horse  In 
question  to  August  Miller  upon  the  repre- 
sentation that  the  latter  owned  the  horse 
traded  therefor  unincumbered;  nor  that  this 
statement  was  false  and  that  the  horse  re- 
ceived by  plaintiff  in  consideration  of  the 
trade  was  taken  from  him  under  a  mortgage 
and  wholly  lost  to  him ;  nor  that  he  demanded 
possession  from  the  defendant,  in  whose  cus- 
tody be  found  his  horse;  nor  that  tbe  de- 
fendant refused  to  give  It  up,  as  also  did  Mr. 
Arthur  Cotzhausen,  to  whom  plaintiff  also  ap- 
plied. Upon  this  state  of  facta  but  two  ques- 
tions of  law  arise: 

1.  Was  the  representation  by  August  Miller 
such  that  the  plaintiff  might  reasonably  have 
relied  upon  It  and  been  thereby  Induced  to 
part  with  his  horse,  so  that,  upon  discovering 
Its  falsity,  he  had  a  right  to  rescind  and  re- 
vest himaeif  with  tbe  title?  Upon  this  ques- 
tion we  think  the  conclusion  of  the  court  was 
right  We-  are  aware  of  tbe  uuinerous  de- 
dsions  to  the  effect  that  silence,  or  in  some 
cases  even  express  misrepresentation  as  to 
tncts  appearing  by  public  record,  cannot  be 
considered  sufficient  to  constitute  legal  fraud, 
for  the  reason  that  under  the  circumstances 
in  such  various  cases  the  record  information 
of  their  falsity  was  open  and  accessible  and 
would  have  come  to  the  notice  of  one  in  the 
ordinary  course  of  doing  such  business.  The 
degree  of  observation  required  to  be  observed 
and  the  knowledge  imputed  to  one  buying 
goods  from  another  Is  discussed  at  consider- 
able length  in  Kaiser  v.  Nummerdor,  120  Wis. 
284.  97  N.  W.  832.  That  the  rule  that  state- 
ments or  representations  by  a  party,  whose 
falsity  might  be  discovered  by  careful  in- 
spection of  public  records,  can  never  be  legal 
fraud,  Is  not  universal,  is  shown  by  several 
decisions  In  this  state  (Booth  v.  Ryan,  31 
Wis.  46;  Zunker  t.  Enehn,  118  Wla.  421,  88 
N.  W.  606;  Lm^ood  t.  AUen,  118  Wis.  474^ 
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89  N.  W.  492;  Hnrlbert  T.  Kellogg  Mfg.  Oo., 
115  Wis.  226,  91  N.  W.  678);  and  tbe  test 
must  be,  as  stated  In  Kaiser  r.  Nummerdor, 
whether  one  In  the  exercise  of  that  measure 
of  obserration  customarily  accompanying 
sncli  transacttons  wonid  hare  examined  the 
record  and  discovered  the  falslly  of  the 
statements  before  relying  on  them.  In  the 
present  case  the  trade  took  place  at  West 
Allls  In  the  evening,  the  records  to  which 
reference  mnst  have  been  made  were  located 
somewhere  in  the  adjoining  township  of  North 
Greenfield.  There  was  nothing  to  arouse 
suspicion  as  to  August  Miller's  veracity;  he 
having  often  sold  cattle  to  the  plaintiff  with- 
out defe<^  In  bis  title  being  thereafter  dis- 
covered. We  think  in  this  situation  the  court 
rightly  held  that  It  was  not  lnconslst«it,  even 
with  ordinary  care,  that  the  plalutifl  should 
rely  on  the  direct  and  positive  assertion  of 
the  very  material  fact  that  no  mortgage  exist- 
ed against  the  property  received  In  trade. 

2.  The  second  legal  obstacle  to  the  con- 
clusion of  the  trial  court,  urged  tty  appellant. 
Is  that  the  present  action  was  laid  In  cepl^ 
alleging  an  unlawful  taking  as  well  as  un- 
lawful detention,  but  that  the  proof  dis- 
closes no  unlawful  taking,  and  hence  the 
action  as  laid  Is  not  sustained.  We  agree  with 
him  as  to  the  effect  of  the  evidence.  There 
is  nothing  to  show  that  the  defendant  came 
into  the  custody  of  ttils  horse  unlawfully,  but 
merely  that  he  refused  to  deliver  It  up  when 
the  plaintiff  demanded  It  Appellant  sup- 
ports his  contention  upon  the  law  by  citation 
of  Ronge  V.  Dawson,  9  Wla.  246.  and  Child  v. 
Child.  18  Wis.  18,  to  which  might  be  added 
Oleson  V.  HerrlU,  20  Wis.  462,  91  Am.  Dec 
428.  These  cases,  however,  all  dealt  with  the 
ancient  action  of  replevin,  originally  an  action 
In  tort  based  upon  the  trespass  involved  in  the 
wrongful  taking,  which,  however,  had  been  en- 
laced at  common  law  so  as  to  include  replevin 
la  detinet,  whwe  the  plaintiff  waived  the  treft- 
pass  and  merely  rested  upon  an  unlawful  de- 
tention. Much  technicality  and  learning  was 
expanded  upon  this  distinction,  and  It  had 
been  held,  as  stated  In  cases  above  cited  that, 
where  the  plaintiff  framed  his  action  upon 
the  wrongful  taking,  he  could  not  then  recov- 
er possession  merely  for  the  wroi^nl  deten- 
tion. This  subject,  however,  has  become  ob- 
solete since  the  Code,  which  entirely  elim- 
inated the  ancient  common-law  action  of  re- 
plevin as  the  means  of  regaining  possession  of 
chattels,  and  substituted,  under  a  chapter 
entitled  "Claims  and  delivery  of  personal 
property,"  an  "Action  to  recover  the  posses- 
sion of  personal  pro[>erty,"  and  required  for 
this  action  merely  the  fact  and  the  allegation 
of  wrongful  detention.  See  Code,  tit  7.  c.  2, 
9  115,  subd.  2,  and  chapt^  128,  Rev.  St 
1858.  True,  It  has  not  been  uncommon  for 
the  courts  to  refer  to  this  new  code  action 
as  replevin,  and  in  1878  the  revisers  returned 
to  that  word  as  a  title  for  the  chapter  on  the 
subject  hut  the  undoubted  purpose  and  effect 
of  the  codlflcatlfn,  and  of  the  present  preecr 


ration  of  It  In  our  statutes,  was  to  substitute 
for  the  ancient  common-law  actl<Hi  of  replevin, 
with  Its  technical  distinctions,  a  plain  action 
for  the  recovery  <tf  personal  property,  where 
the  existence  or  nonexistence  of  any  trespass 
by  the  defendant  in  aoqnlring  the  property 
Is  immaterial  to  the  relief,  except  as  it  may 
color  the  subseQuent  possession.  Oleson  v. 
Merrill,  supra ;  Starke  v.  Paine,  86  Wis.  633, 
65  N.  W.  186.  The  gravamra  of  the  modem 
action  for  the  recovery  of  possession  of  pv- 
sonal  iiroperty  Is  the  unlawful  detention 
thereof  by  the  defendant,  and  the  allegation 
In  a  pleading  of  an  unlawful  taking  is  un- 
necessary and  mere  surplusage,  though  the 
unlawful  taking  may  still  support  an  action 
of  trespass  to  recover  damages  caused  there- 
by. Hence  we  conclude  that  under  the  pres- 
ent affidavit  plaintiff  was'  entitled  to  recoTW^ 
upon  proof  of  the  unlawful  detmtlon. 
Jodgment  alBrmed. 


MILWAUKBB  BOILER  CO.  v.  WADBAHS 

OIL  &  GREASE  GO. 
(Supreme  Court  of  WisconBln.   Oct  24,  190S.) 

.  1.  MtJNIClPAl   COBPOBATIONS  —  LOCATIOH  QT 
AlXBTS — ^AsSEirCE  OF  MONUMENTS. 

Where,  on  the  Issue  of  the  location  of  an 
all^  In  a  city,  monuments  set  by  the  original 
surveyor  were  not  found,  and  the  stakes,  ancient 
fences,  or  structures  were  not  located  according 
to  the  <n-iglnal  monuments,  only  slight  weight 
could  be  pven  to  the  location  ta  any  structure 
as  evldwee  of  the  true  lines  of  the  alley. 
2.  Sauk — ^Resubvstb — Weioht  as  E^^DBIroK. 

Resurveys  of  an  alley  In  a  dty,  made  with- 
out any  original  moDuments  or  other  positive 
evidence  of  uie  true  Unes,  are  not  of  convindng- 
welght  as  to  the  location  of  the  true  lines. 

8.  SaUE — ESTABLJSHHENT  BT  PBESCBIPnON. 

On  the  issue  of  the  location  of  an  alley, 
it  appeared  that  tlie  all^  had  been  located  by 
the  munlcii>all^  In  1874^  that  such  location 
had  been  recognued  as  the  true  location  own- 
ers abutting  on  one  side  of  it,  and  that  since 
1885  the  persons  in  possession  of  the  lots  bor- 
dering on  both  sides  of  the  alley  had  recognised 
and  used  it  in  connection  with  thdr  possesrion 
and  occupation.  The  alley  had  been  used  as  a 
public  highway  since  1874.  Beld  to  establish 
by  prescription  the  alley  aa  located  by  the  city. 
4.  Sams — Obstbuction  or  Alley — Reuedixb 
OF  PBiVAn  Pbbson— Special  Damaob. 

An  obstruction  on  a  public  all^,  whldL 
creates  a  public  nuisance  and  which  int^eres 
with  the  use  thereof  by  an  abutting  owner  in 
carrying  on  any  business  to  which  the  premises 
may  be  deTOted.  la  such  an  Injury  to  the  owner's 
right  as  Co  constitute  special  damage  and  to- 
entitle  him  to  an  injunction  for  tlie  abatement 
of  the  nuisance. 

[Ed.  Note. — For  cases  In  point  see  vol.  36; 
CenL  Dig.  Mnnldpal  CccporationB.  f|  1448; 
1603.] 

Appeal  from  Circuit  Court  Ifllwankee- 
County ;  Warren  D.  Tarrant  Judge. 

Action  by  the  Milwaukee  Boiler  Company 
against  the  Wadhams  Oil  &  Grease  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

An  action  brought  by  plaintiff  to  compA 
defendant  to  nmm  tUmtmeOoM  from  uA. 
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to  restr&in  It  from  obstrncUiig  an  alleged 
alley,  adjac^t  to  its  pxoptaty,  lying  In  a 
snbdirlBlon  of  lots  3  and  6  of  section  88,  townr 
sbip  7  N.,  of  range  22  B.,  being  a  part  of  the 
Fifth  Ward  of  the  city  of  Milwaukee,  accord- 
ing to  the  plat  of  L.  W.  Weeks,  recorded  in 
the  raster  of  deeds*  office  for  Milwaukee 
county  In  Jaly,  1846.  It  appears  that  plain- 
tiff is  the  owner  of  lot  1  and  other  lots  In 
block  70,  and  that  the  defendant  is  the  own- 
er of  lot  7  of  blw^  69  of  this  subdiTlalon. 
It  Is  undisputed  that  an  alley  20  feet  in 
width  was  platted  between  lot  1,  blod£  70, 
and  lot  7,  block  69,  extending  eastward  from 
the  street  on  the  west  of  these  lots  to  the 
Milwaukee  rlrer,  which  bounds  these  lots 
on  the  emA.  On  the  west  of  these  lots  a 
street  was  platted,  roonlng  north  and  south 
and  connected  with  the  alley.  As  to  origi- 
nal monuments  of  the  sorrey,  the  proof  is 
that  none  have  been  found  showing  the  loca- 
tion of  the  lots  in  blocks  69  and  70.  of  the 
alley  in  question,  or  of  the  street  immediately 
In  front  of  these  blocks.  The  street  line  of 
blodc  69  makes  an  angle  at  some  point  on 
lot  6,  but  no  definite  monument  has  been 
found  locating  this  point  as  surveyed  and 
platted  on  this  snbdWlslon.  The  width  of 
the  street,  as  platted  in  front  of  the  blocks 
in  question,  has  also  been  uncertain,  for  want 
of  any  original  monuments  showing  Its 
traundary.  The  court  found  that  plaintiff 
owned  lots  1,  2,  8,  4,  6,  and  6  In  blfxik  70. 
and  that  defendant  owned  lot  7  In  block  69 ; 
that  an  alley  was  platted  between  these  two 
blocks.  20  feet  in  width,  and  extending  east- 
ward from  the  street  on  the  west  of  these 
blocks  to  the  Milwaukee  river ;  that  the  land 
covwed  by  these  blocks,  street,  and  alley 
were  Included  In  the  plat  of  L.  W.  Weeks, 
wb«reby  he  platted  lots  8  and  6  In  the  town 
and  range  above  mentlcmed;  that  the  street 
in  front  of  blocks  69  and  70.  running  north 
and  south,  was  laid  out  and  platted  as  an 
80-foot  wide  street,  and  that  It  was  so  used 
and  occupied  as  a  street ;  that  the  north  line 
of  the  alley  between  blocks  69  and  70,  at  its 
Intersection  with  the  street  in  front  of  these 
blodEs,  Is  at  a  point  381. IS  feet  south  of  the 
north  line  of  the  street  on  the  plat,  named 
"Elizabeth  Street."  but  spoken  of  as  "Nation- 
al Avenue,"  and  that  this  north  line  of  the  al- 
ley extends  eastward  from  this  point,  at  fight 
angles  with  the  street  line,  to  the  Milwaukee 
river;  that  the  south  line  of  the  alley  lies 
20  feet  south  of  the  north  line,  and  is  paral- 
lel thereto;  that  the  city  of  Milwaukee  thus 
located  this  alley  tn  1874  and  constructed  a 
sewer  or  drain  on  the  alley  so  located  at  that 
time,  and  has  occupied  It  with  such  sewer 
as  and  for  an  all^  evor  since ;  that  the  pub- 
lic has  used  the  strip  so  located  as  an  alley 
1^  the  city,  as  and  for  a  public  ali^  since 
1874;  that  plalntlflT  and  its  grantors  and 
the  defendant's  grantors  so  used  it  in  con- 
nection with  the  use  and  occupation  of  the 
abutting  lots;  that  the  street  to  front  of 
plalntUTs  and  defendant's  proper^  was  ac- 


tually located,  used,  and  occupied  by  the  city 
of  Milwaukee  and  by  the  public  as  and  for 
a  street  80  feet  In  width,  and  that  the  lots 
in  blo<^  60  and  70  abutting  on  thia  street 
were  occupied  and  used  with  reference  to 
said  street  as  an  80-foot  wide  street;  and 
that  d^endant  for  several  years  prior  to 
the  time  of  the  commencement  of  this  action 
obstructed  this  alley  by  maintaining  fences 
thereon,  so  as  to  Inclose  it  with  Its  lot  7  In 
block  68,  and  ai^roprlated  it  to  its  own  use, 
to  the  exclusion  of  plaintiff  and  the  public. 
PlaintilTs  property,  consisting  of  lot  1  and 
adjoining  lots  in  bIo<A  70,  Is  valuable  as  dock 
prt^ierty  abutting  on  the  Milwaukee  river, 
and  the  unobstructed  use  of  the  alley  Is 
necessary  to  the  enjoyment  of  Its  property. 
Plaintiff's  property  Is  specially  damaged  by 
defendant's  obstruction  of  the  alley,  and. 
if  this  obstmcti<m  of  the  all^  is  continued. 
It  will  cause  plaintiff  irreparable  Injury. 
Upon  the  above  findings  the  court  declared 
defendant's  obstruction  of  the  alley  a  public 
nuisance  and  a  special  Injury  to  plaintiff, 
and  awarded  Judgment  for  the  abatement 
of  the  obetmction  and  the  restoration  of  the 
alley  to  its  original  conditlm  as  a  public 
alley,  with  nominal  damages,  and  that  de- 
fendant be  perpetually  enjoined  from  fur- 
ther obstructing  the  all^.  This  la  an  appeal 
from  such  Judgment. 

J.  W.  Bass,  for  appellant  Edgar  L.  Wood, 
for  respondent 

SISBECKER,  J.  (after  stating  the  facts). 
It  is  contended  by  the  appellant  that  the 
clear  preponderance  of  the  evidence  shows 
that  the  alley,  as  located  by  the  original 
survey  laying  out  this  subdivision  of  the 
city  of  Milwaukee,  was  22.47  feet  farther 
south  than  the  court  located  It  upon  the 
trial  of  this  case.  In  support  of  this  con- 
tention, reliance  Is  mainly  placed  upon  a 
resurvey  of  the  ground  platted  by  the  wit- 
ness, Relnertson,  the  map  of  the  original 
survey  recorded  in  the  register  of  deeds* 
office,  and  the  occupation  of  some  of  the  ad- 
joining property  and  street  In  this  subdi- 
vision. It  is  an  undisputed  fact  that  no 
monuments  set  by  the  original  surveyor  have 
ever  been  found,  nor  do^  It  api  !!ar  that 
stakes  or  ancient  fences  or  other  structures 
have  ever  been  located  according  to  original 
monuments.  In  this  state  of  the  proof  hut 
slight  weight  can  be  given  to  the  location  of 
any  structures  as  evidence  of  the  true  lines 
of  streets,  alleys,  blocks,  or  lots.  Nor  are 
the  resurveys  of  convincing  weight  In  view 
of  the  fact  that  they  were  necessarily  made 
without  any  original  monuments  or  other 
positive  evidence  of  the  true  lines.  It  Is 
true  the  surveyors  called  as  witnesses  in  the 
case  gave  the  result  of  the  surveys  made  by 
them,  showing  the  location  of  the  lot  block, 
and  street  llnee  of  the  ground  platted.  The 
unreliability  of  this  evidence  Is  manifest  by 
the  wide  dlven^nce  In  the  results  of  their 
efforts  to  locate  die  original  lines  of  the 
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property  involTed  In  this  controversy  and 
the  admitted  fact  that  the  boundaries  of  the 
lots  and  blocks  thus  made  do  not  correspond 
with  the  street  and  lot  lines  as  located  on 
the  recorded  plat  of  the  original  survey.  It 
is  apparent  that,  If  the  courses  and  distances 
as  given  on  the  recorded  map  of  the  original 
sarvey  are  followed,  it  will  be  Impossible 
to  locate  a  street  80  feet  wide  In  front  of 
blocks  69  and  70  and  to  locate  the  block 
and  lot  tines  as  Indicated  on  the  plats  with- 
in the  limits  of  the  ground  actually  occupied. 

The  court  found  that  an  alley  had  been 
laid  out  and  platted  by  the  plat  of  L.  W. 
Weeks  in  tS46,  and  that  an  alley  as  now  lo- 
cated "had  been  actually  located,  laid  out 
and  improved  by  the  city  of  Milwaukee  and 
used  as  an  alley  by  the  city"  and  by  the 
public,  as  a  public  highway,  sloce  the  year 
1874,  and  that  this  has  been  recognized  as 
Its  actual  location  by  plaintiff  and  Its  gran- 
tors as  owners  of  the  lot  abutting  on  the 
south.  This  finding  of  facts  is  abundantly 
sustained  by  the  evidence,  showing  the  city's 
occupation  of  It  from  that  time  by  the  pla- 
cing of  a  large  drain  or  sewer  In  ihe  20-foot 
strip  located  by  It  as  the  platted  alley,  run- 
ning eastward,  from  the  street  on  the  west 
of  the  blo<^  in  question,  to  the  Milwankee 
river,  and  by  the  use  of  this  strip  by  the  pub- 
lic In  passing  from  the  street  to  the  river. 
It  also  appears  that  the  persona  In  possession 
of  the  lots  bordering  on  both  aides  of  this 
strip,  BO  taken  by  the  dty  as  an  alley,  have 
recognized  and  used  It  In  connection  with 
their  possession  and  occupation  of  the  ad- 
joining lots  since  about  the  year  1885.  To 
the  same  effect  Is  the  further  finding  that 
the  street  In  front  of  the  blocks  in  question 
has  been  actually  occupied  and  improved 
by  the  city  and  used  by  the  public  as  an 
80-foot  wide  street,  and  that  the  abutting  lot 
owners  have  established  their  lines  In  har- 
mony therewith.  In  view  of  these  facts, 
there  Is  slight,  if  any,  room  for  controversy 
upon  the  question  of  the  actual  location  of 
the  alley  since  1874.  These  acts  of  the  pub- 
lic, the  city,  and  the  adjoining  landowners 
clearly  establish  an  alley  by  prescrlptiou  at 
the  place  It  Is  found  to  exist  by  the  court  on 
this  trial.  Cl^  of  Chippewa  Falls  v.  Hop- 
kins, 109  Wis.  61B,  86  N.  W.  BBS;  Lemon  v. 
Hayden,  13  Wis.  169;  Wytoan  v.  The  State, 
13  Wis.  663;  Hanson  v.  Taylor,  23  Wis.  547; 
etrltier  v.  Town  of  Reedsbnrg,  101  Wis.  457, 
77  N.  W.  897;  Bartlett  v.  Beardmore,  77 
Wis.  866,  46  N.  W.  It  Is  clear  that  the 

obstructions,  as  found  by  the  court.  Is  a 
public  nuisance  which  will  interfere  with 
the  use  of  the  alley  by  the  public,  and.  If 
continued,  they  will  materially  Interfere 
with  the  plaintiff's  use  of  the  alley,  as  an 
abutting  lot  owner,  in  carrying  on  any  busi- 
ness to  which  the  premises  may  be  devoted. 
Such  an  injury  to  plalntifTs  right  has  been 
held  to  constitute  a  special  damage  and  to 
entitle  him  to  the  remedy  by  Injunction  for 
the  abatement  of  the  nuisance.  Pettlbone 


V.  Hamilton,  40  Wis.  402;  Tilly  v.  Mitchell 
&  Lewis  Oo.,  m  Wis.  1.  98  K.  W.  960;  Krue- 
ger  V.  Wlscoiuin  Telephcme  Co.,  106  Wis. 
96,  SI  N.  W.  1041,  50  U  B.  A.  298;  WlUluns 
V.  Smith,  22  Wis.  6M. 

Objectlou  is  made  to  the  judgment  entered, 
upon  the  ground  that  it  not  only  enjoins  de- 
fendant from  obstructing  the  strip  used  as  an 
alley,  but  that  It  also  enjoins  defendant  from 
maintaining  a  fence  as  a  trespass  on  plaln- 
tlfTs  lot  1.  The  language  mployed  in  the 
judgment,  stating  plalntUTs  measure  of  re- 
lief, is  somewhat  Indefinite,  and  In  Itself 
does  not  Indicate  with  exactness  the  relief 
awarded;  but,  when  applied  to  the  Issues 
presented  by  the  pleadings  and  actually  liti- 
gated upon  the  trial.  It  is  ai^areot  that  the 
only  reUef  the  decree  awards  Is  an  abate- 
ment of  the  nuisance  in  the  alley  and  the  ' 
ranoval  of  the  structures  placed  thereon  by 
the  defendant  which  constltnte  the  nui- 
sance. We  think  this  a  proper  interpreta- 
tion of  the  language  employed,  and  the  decree 
should  be  so  understood. 

Judgment  affirmed. 


SEXTON  V.  SEXTON. 
(Supreme  Conrt  of  Iowa.   Dec.  16,  1905.) 

1.  Statutes — CoirsTBUonon — Snsir  ob  Lxr- 
TKBOr  Law. 

That  which  la  clearly  not  wltUn  the  in- 
tention  of  the  statute,  although  within  the  letter 
therefore,  is  held  not  to  be  within  the  statute ; 
and  a  construction  is  not  to  be  put  upon  a  stat- 
ute which  woald  manitatly  riEectuate  injnstlca, 
if  it  la  susceptible  of  a  diffwoit  coaitruetion. 

2.  WiTKXsajcs  —  PstramsD  ComniwicATioir 
BBTWEEif  Husband  ahd  Wifk. 

Code,  S  4607,  providing  that  "neither  hos- 
band  nw  wife  can  be  examined  in  any  case 
as  to  any  communication  made  by  the  one  to 
the  other  while  married."  was  Intended  to  pro- 
tact  only  marital  communications;  and.  In  an 
action  by  a  wife  for  the  alienation  of  her  bus- 
band's  afltetiona,  plaintiff  may  testis  to  acts, 
■tatemoits,  and  dadarations  1^  bcr  husband, 
addressed  to  her,  to  show  former  affscCkm  of  hw 
husband  and  the  nbseqoent  loss  thexeoL 
S.  Sams. 

Code,  I  4607,  providing  that  a  wife  cannot 
be  examined  as  to  any  communication  made  by 
the  husband  to  her  while  married,  doea  not  in 
an  action  bjr  the  wife  against  her  father-in-law, 
authorise  him  to  object  to  testimooj  by  the 
wife,  as  to  dedaratlma  of  her  hoaband,  ahow- 
ing  his  former  affection  and  the  subaeqnent  loss 
thereof. 

Appeal  from  District  Court  Ida  County; 
Z.  A.  Church,  Judge. 

Action  at  law  by  plaintiff  to  record  dam- 
ages from  defendant  ha  fatber-ln-law,  for 
alienating  the  affections  of  her  husband. 
There  was  a  verdict  and  judgment  In  favor 
of  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

r.  B.  GIU  and  W.  B.  Johnston,  for  appel- 
lant P.  W.  Harding,  tm  appellee. 

BISHOP,  J.  Plaintiff  and  James  Sexton, 
Jr.,  were  married  In  November,  1899,  and  for 
•ome  time  thereafter  continued  to  live  to- 
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setlier.  One  child  was  born  to  tbem,  at  the 
time  of  the  commencemeat  of  this  action 
three  years  old.  Before  the  action  said 
James,  Jr.,  had  abandoned  plaintiff  and  their 
<^ld,  and  was  making  his  home  with  the 
defendant,  his  father.  During  the  trial  plain- 
tiff was  called  as  a  witness  on  her  own  be- 
half, and  to  prore  that  her  husband  t^arded 
her  with  affection  at  and  for  some  time  after 
the  marriage,  and,  further,  to  prove  the  snb- 
aequent  loss  or  withdrawal  of  snch  affection 
by  him,  she  was  allowed  to  testify  to  acts, 
Btatements,  and  declarations  on  his  part,  ad- 
dressed to  her.  To  the  same  mi,  several 
letters,  written  to  plaintiff  by  her  husband 
while  absent  from  home,  and  produced  by 
ber  In  conrt,  were  also  allowed  to  be  introdn- 
ced  and  read  to  the  Jury.  To  ail  such  evi- 
dence the  defCTdant  made  timely  objection, 
basing  the  same  upon  the  statute  (Code,  I 
4607) ,  which  reads  as  follows :  "Neither  hus- 
band nor  wife  can  be  examined  In  any  case 
as  to  any  conmianicatlon  made  by  the  one  to 
the  other  while  married,"  etc.  The  objec- 
tions were  overruled,  and  upon  such  rulings- 
ta  predicated  the  only  contention  for  error 
as  presented  In  argument  by  counsel  for  ap- 
pellant 

This  court  has  not  been  called  upon  before 
to  give  construction  to  the  statute  in  the 
precise  relation  exhibited  by  the  instant  rec- 
ord. But  as  we  shall  see  presently,  cases 
have  arisen  presenting  fact  situations  more 
or  less  similar,  and  In  the  determination  of 
which  the  rule  of  the  statute,  and  the  force 
and  effect,  to  be  given  thereto,  was  the  8ut>- 
ject  of  consldoration  and  of  pronouncement 
The  literal  reading  of  the  statute  would  seem 
to  be  quite  conclusive  against  the  right  to 
call  either  the  husband  or  wife  to  speak  from 
the  witness  stand  respecting  communications 
had  between  them,  no  matter  what  the  char- 
acter thereof  or  the  occasion  or  purpose.  But 
we  are  not  always  restricted  to  the  precise 
words  employed,  in  getting  at  the  meaning 
of  a  statute.  And  it  Is  the  real  purpose 
and  Intent  of  the  L^slature,  as  meant  to 
be  expressed,  to  which  we  are  to  give  force 
of  operation.  Noble  v.  State,  1  O.  Greene, 
325;  Dllger  v.  Palmer,  60  Iowa,  117,  10  N. 
W.  763, 14  N.  W.  134.  That  which  Is  clearly 
not  within  the  intention  of  a  statute,  al- 
though within  the  letter  thereof.  Is  held  not 
to  be  within  the  statute.  Crabell  v.  Wapel- 
lo O.  Co.,  68  Iowa,  751,  28  N.  W.  66.  And 
a  construction  Is  not  to  be  put  upon  a  stat- 
ute which  would  manifestly  effectuate  injus- 
tice, If  It  is  susceptible  of  a  different  construc- 
tion. Small  V.  Ballway,  60  Iowa.  338.  The 
privilege  of  communications  between  husband 
and  wife,  was  secured  at  common  law.  The 
rule  was  not  designed  to  suppress  truth, 
but  had  Its  origin  In  the  fact  made  clear 
by  experience,  that  greater  mischiefs  result- 
ed from  the  admission  of  such  evidence  than 
were  likely  to  arise  from  its  exclusion.  In 
common,  therefore,  with  other  privileges, 
analogous  In  character,  It  was  grounded  on 


public  policy.  In  stating  the  reasons  for  the 
privilege  Mr.  Oreenleaf  says :  "The  liappiness 
of  the  married  state  requires  that  there 
should  be  the  moat  unlimited  confidence  be- 
tween husband  and  wife,  and  this  confidence 
the  law  secures  by  providing  that  It  shall 
be  k^t  forever  Inviolable;  that  nothing 
shall  be  extracted  from  the  bosom  of  the 
wife  which  was  there  confided  by  her  hus- 
band." 1  Qre^eaf  on  Evidence,  {  254.  That 
the  common-law  courts  were  not  all  agreed  as 
to  the  measure  or  extent  of  the  prlvil^e 
must  be  confessed,  and  that  such  la<^  of 
uniformity  in  decision  has  continued,  not- 
withstanding the  principle  Involved  has  gen- 
erally found  Its  way  Into  the  statute  law  of 
the  land,  Is  equally  true.  Without  doubt 
however,  the  latter  fact  Is  due  In  some 
measure  to  the  difference  In  phrasing  to  be 
found  In  the  oiactments  as  adopted  in  the 
various  states;  some  inrovldlng  for  the  ex- 
clusion of  so-called  confidential  communica- 
tions only,  and  others,  as  in  this  state,  pro* 
vlding  in  terms  that  any  communication  is 
within  the  prlvll^e.  That  the  expression 
"any  ccHnmunicaUon"  is  in  fbrm  of  words  of 
broader  Import  than  the  expression  "con- 
fidentlal  communication,"  Is  clear  oiough,  al- 
though some  courts  have  treated  the  expres- 
sions as  synonymous  for  the  purpose  of  prac- 
tical application.  Other  courts,  however,  have 
placed  a  more  strict  construction  upon  the 
word  "confidential,"  and  have  refused  the 
privilege  unless  the  communication  called 
for  either  bore  the  Impress  of  secrecy,  or 
the  fact  appeared  that  It  bad  been  expressly 
made  confidential ;  this,  of  course,  In  Juris- 
dictions where  the  rule  In  form  eicludes  only 
confidential  communications.  Any  such  nar- 
row construction  Is  avoided  by  use  of  the 
expression  "any  communication,"  and  lo  the 
Jurisdictions  where  adopted  it  is  not  unreason- 
able to  suppose  such  was  within  the  Inten- 
tion of  the  Legislature. 

We  come,  then,  to  the  question,  what  Is 
meant  by  the  expression  "any  communica- 
tion" as  used  in  the  statute?  As  we  have 
seen,  the  privilege  is  bottomed  upon  consid- 
erations of  public  policy.  Accordingly  It 
would  seem  that  whatever  the  form  of  ex- 
pression adopted,  no  more  is  required  than 
that  the  confidences  Inherent  In  the  marital 
relation,  or  Incident  thereto,  should  be  ful- 
ly protected.  Says  Mr.  Wlgmore,  In  his  re- 
cent work  on  Evidence  (section  2336) :  "The 
essence  of  the  privilege  Is  to  protect  con- 
fidences only."  And  this  must  be  true,  be- 
cause there  can  be  no  reason  arising  out 
of  public  policy,  or  otherwise,  requiring  that 
every  word  spoken  between  husband  and 
wife  shall  be  privileged,  irrespective  of  the 
presence  In  which  spoken  or  the  subject  or 
occasion  tbereof.  And,  within  our  observa- 
tion, no  court  has  ever  gone  so  far  as  to  so 
hold.  The  spirit  of  the  rule  as  enforced  at 
common  law,  and,  within  our  understanding, 
the  meaning  to  be  gathered  from  the  statute, 
la  that  the  privilege  shall  be  oonatmed  to 
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embrace  only  the  knowledge,  wblch  the  hus- 
band or  wife  obtains  from  the  other,  which, 
but  for  the  marriage  relation  and  the  con- 
fidence growing  out  of  It,  would  not  hare 
been  communicated,  or  which  Is  of  such  na- 
ture or  character  as  that,  to  repeat  the  same, 
would  tead  to  unduly  embarrass  or  disturb 
the  parties  In  their  marital  relations.  It 
Is  the  marital  communication,  then,  that  Is 
sought  to  be  protected,  and  this  is  so  be- 
cause there  Is  no  purpose  of  public  [wUcy 
to  Interfere,  except  to  guard  and  foster  the 
marital  relation.  Any  other  construction 
would  be  Intolerable,  and  would  lead  to 
most  absurd  results.  Thus  It  cannot  be  that 
words  spoken  by  husband  to  wife,  or  rice 
Tersa,  in  the  presence  and  hearing  of  one  or 
more  third  persons,  and  hence  In  the  very 
nature  of  things  not  to  be  constrned  as  In 
any  marital  sense  private  or  confidential, 
must  be  held  within  the  protection  of  the 
priTll^e,  although  clearly  within  the  let- 
ter of  the  statute.  Our  attention  has  been 
called  to  no  case  going  to  such  length. '  On 
the  other  hand,  the  books  are  full  of  cases 
which  hold  that  such  communications  are  not 
within  the  reason  of  the  privilege.  And 
this  Is  true  of  cases  arising  under  statutes, 
in  the  phrasing  of  which  the  privilege  is 
made  to  extend  to  all  or  any  communica- 
tions, equally  with  cases  arising  under  stat- 
utes which  in  terms  exclude  only  confidential 
communications.  These  are  among  other 
cases  that  might  be  cited :  Splvey  v.  Platon, 
29  Ark.  603;  Floyd  v.  Miller,  61  Ind.  224; 
Fay  V.  Guynon,  131  Mass.  31 ;  Long  v.  Mar- 
tin, 152  Mo.  608,  54  S.  W.  473;  Sessions  v. 
Trevltt,  39  Ohio  SL  259. 

So,  too,  it  cannot  be  that  the  rule  of  privi- 
lege must  be  held  to  extend  so  far  as  to  ex- 
clude all  communications  betwem  husband 
and  wife  having  reference  to  business  rela- 
tions existing  either  as  between  them  direct- 
ly, or  as  between  them — one  or  both—and 
others.  Certainly  as  to  business  relations 
existing  between  husband  and  wife  directly, 
there  can  be  no  adverse  consideration  of  pub- 
lic iwUcy.  Quite  to  the  contrary,  public  poli- 
cy, as  reflected  by  statute  and  by  our  deci- 
sions, permits  of  such  relations  to  the  fnll- 
est  extent  And  It  would  be  shocking  to  say 
that  a  contract  thus  made,  or  rights  or  lia- 
bilities thus  accruing,  could  not  be  enforced 
because,  forsooth,  a  communication  between 
the  parties  having  relation  thereto,  and  es- 
sential to  proof,  was  privileged.  The  cases 
are  almost  unanimously  against  such  a  con- 
clusion. The  following  are  cases  collected 
by  Mr.  Wigmore  (note  to  section  2336) : 
Gordon  v.  Tweedy,  71  Ala.  202 ;  Nolen  v.  Har- 
den, 43  Arte.  307,  51  Am.  Rep.  563;  Spitz's 
Appeal,  56  Conn.  184,  14  Atl.  776,  7  Am.  St 
Rep.  303;  Schmled  v.  Frank,  86  Ind.  250; 
Sedgwick  V.  Tucker,  90  Ind.  271;  Hunt  T. 
Eaton.  6S  Mich.  862,  21  N.  W.  429;  SotTord 
T.  Home^  72  Miss.  470,  18  South.  433;  Bar- 
rier T.  Darrier,  58  Ma  222;  Wood  t.  Chet- 
wood,  27  N.  J.  Eq.  811;  Oaaklll  t.  KIds.  84 


N.  C  211;  Sackman  t.  Thiuaaa,  24  Wash. 
660,  64  Pac.  819;  Crook  t.  Henry,  25  Wis. 
S69.  See,  also.  Hanks  v.  Van  Oarder,  69 
Iowa,  179,  13  N.  W.  103;  Glddlngs  v.  Bank, 
104  Iowa,  676.  74  N.  W.  21.  In  Hanks  t. 
Van  Garder  the  question  was  as  to  whether 
testimony  of  a  wife,  to  the  effect  that  her 
hnsband  had  assigned  a  certain  claim  to  her, 
and  plainly  Involving  a  communication,  was 
within  the  privilege  of  the  statute,  and  the 
holding  was  against  the  privilege.  In  Old- 
dings  T.  Bank  it  appeared  that  the  defend- 
ant bank  had  accused  plaintiff,  F.  H.  Old- 
dings,  of  being  an  embezzler,  and  had  tbreat- 
oied  him  with  a  prosecution,  unless  he  gave 
a  mortgage  on  his  homestead  to  secure  the 
amount  owing  by  him  to  the  bank.  It  was 
claimed  that  Olddlngs,  upon  going  borne,  told 
his  wife  of  what  had  occurred,  Including 
the  threats,  and  both  Glddlngs  and  his 
wife  were  allowed  to  testify  to  the  conversa- 
tions had  betfreen  tliem.  Held,  that  tliexe 
was  no  error. 

To  the  general  proposition  thus  advanced 
it  is  no  answer  to  say  that  by  Code,  {  4006, 
husband  and  wife  are  made  competent  wit- 
nesses for  and  against  each  other  in  all  such 
cases.  That  statute  goea  no  farther  than  to 
authorize  the  husband  or  wife  to  testify  to 
facts  within  his  or  her  knowledge,  and  mate- 
rial or  relevant  to  the  Issue.  It  has  no  re- 
lation to  the  subject  of  communications  made 
by  the  one  to  the  other.  "At  common  law 
neither  husband  nor  wife  could  testify  In 
favor  of  or  against  the  other.  General  en- 
abling statutes  have  been  passed  in  many 
Jurisdictions,  but  these  statutes  do  not  effect 
the  rule  as  to  the  so-called  privileged  com- 
munications between  husband  and  wife." 
Elliott  on  Evidence,  S  628,  citing  Hyde  t. 
Gannett,  175  Mass.  177,  66  N.  E.  991 ;  People 
T.  Wood,  126  N.  T.  249.  27  N.  B.  362; 
Mercer  t.  State  (Fla.)  24  South.  154,  74  Am. 
6t  Bep.  135.  The  distinction  between  the 
competency  of  the  husband  or  wife,  when 
called  as  witnesses,  and  the  privilege  in- 
cident to  such  relation,  and  the  privilege  of 
either  against  the  other's  disclosure  of  com- 
munications. Is  said  by  Mr.  Wigmore  to  be 
plain  enough.  "And.  when  the  legislators 
In  the  various  Jurisdictions  took  the  first 
steps  •  •  •  by  abolishing  or  restricting 
the  disqualification  [as  witnesses],  they  Inva- 
riably preserved  by  express  enactment  the 
present  privilege  for  communications.''  Wig- 
more on  Evidence,  8S  2333,  2334.  And  again, 
in  section  2228,  the  same  author  says :  "So, 
too,  the  privilege  for  confldratlal  commu- 
nications Is  not  only  quite  different  in  scope 
[from  the  qualification  of  husband  and  wife 
as  witnesses],  but  stands  upon  Its  own  suf- 
ficient grounds.**  Moreover,  and  for  kindred 
reasons,  a  literal  Interpretation  of  the  statute 
would  In  many  cases  forbid  an  inquiry  Into 
the  personal  wrongs  committed  by  one 
spouse  against  the  other,  and  especially 
where  such  consisted  of  a  verbal  ac^  or 
where  the  atatementi  or  declaratlona  «c- 
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companying  a  pb^fllcal  act  were  oecesaary 
to  establish  the  true  character  of  sncb  act 
To  hoM  for  sclosion  In  such  cases  would 
not  ODlr  be  sabrerslTe  of  the  principle  of 
pabllc  policy  under  wtalcb  the  rule  of  the 
statute  came  Into  existence — that  la,  the  pro- 
motion of  the  Interests  of  the  marital  rela- 
tion— bnt  It  would  be  to  hold  for  the  equal 
effectiveness  of  the  privilege  as  an  engine 
for  the  suppression  of  the  evidence  of  wrong, 
possibly  crime;  In  many  instances  making 
it  Impossible,  either  to  grant  a  right  well-rec- 
ognized In  law  or  to  administer  relief,  a  con- 
dition wholly  violative  of  another  and  well- 
anderstood  principle  growing  out  of  public 
policy.  Accordingly  there  can  be  no  reason 
for  including  wlttiin  the  privilege  those 
things,  the  direct  testimony  of  which  Is, 
not  only  to  destroy  the  confidence  of  the 
marital  relation,  but  to  destroy  the  relation 
Itself.  And  this  thought  has  the  support  of 
authority.  Chamberlain  v.  People,  23  X.  T. 
85,  80  Am.  Dec.  255;  Seltz  v.  Seitz,  170  Pa. 
71,  S2  AU.  678;  Smith  v.  Smith,  77  Ind.  80; 
Hlllepangh  r.  Potter  (Sup.)  71  N.  Y.  Supp. 
184.  In  further  illustration  of  the  proposi- 
tion that  the  statute  Is  not  to  be  construed 
In  all  cases  according  to  the  literal  wording, 
are  the  cases  holding  the  wife  competent  to 
testify  to  dying  declarations  made  to  her 
by  her  husband.  Hllbert  v.  Com,  (Ey.)  61 
S.  W.  817;  Amett  t.  Com.  (Ky.)  71  8.  W. 
635. 

What  has  been  said  foregoing  will  be  suf- 
ficient to  make  clear  the  reasons  for  our 
conclusion  that  the  statute  was  intended  to 
protect  only  marital  oommnnicatlons.  And 
this  conclusion  Is  not  at  variance  with  the 
holding  In  our  recent  case  of  Hertrlt^  t. 
Hertrlch,  114  Iowa,  64S,  87  N.  W.  649,  80  Am. 
St  Rep.  889,  and  principally  relied  upon  by 
appellant  That  was  an  action  to  set  aside 
a  will.  The  widow  of  the  testator  was  call- 
ed by  contestants,  and  interrogated  as  to 
oommmilcatloiis  made  to  her  her  tmrtiand 
in  bifl  lifetime.  What  was  the  character  of 
the  commnnlcatloiu  does  not  appear  In  the 
Btatem«it  of  the  case,  and  we  may  assnme 
fliat  th^  were  sncb  aa  were  Induced  by  the 
marital  relaUcm.  It  waa  held  that  th^  were 
pn^e-Iy  excluded.  In  the  conrae  of  the  c^ln- 
ton  empbasts  Is  laid  upon  the  eq^reoalon 
"any  commimlcatlon,''  as  used  In  the  statute, 
and  It  was  aald  that  *1n  the  blgbeat  amse 
mil  commnnlcatloiu  of  this  class  are  privi- 
leged, because  the  law  makes  them  so.**  It 
Is  to  be  remembered,  however,  that  the  at- 
tention of  the  court  was  centered  upon  a 
case  for  exelit^n— the  peculiar  facta  here- 
of brought  it  clearly  within  Uie  reason  of  the 
statute— and  the  reader  of  the  opinion  may 
not  dlsuBoclate  hlmaelf  from  tliat  fact  In 
pottins  coDStmctlon  npon  the  language  naed 
tuf  the  court  Bigbfly  imderstood,  the  r^ 
erence  In  the  opinion  was  to  marital  com- 
mnnlcfttions.  It  was  not  Intended  to  de- 
clare fdr  general  exdnslfm  In  all  cases,  bar- 


ing no  regard  for  the  character  or  the  cir- 
cumstances of  the  communication.  It  may 
be  confessed  that  what  are  marital  oommu- 
nlcatlona  cannot  be  answered  according  to  any 
fixed  role.  The  varying  circumstances  of 
married  life  are  such  that  the  question  must 
be  made  to  d^nd  for  Ite  answer  upon  the 
peculiar  circumstances  of  the  case  out  of 
which  It  arises.  Perhaps  no  better  guide 
for  general  observance  can  be  found  than  to 
say  that  Impliedly  all  communications  be 
tween  husband  and  wife  are  confidential  In 
character,  and  hence  privileged,  and  that  the 
party  asserting  the  contrary  in  any  given  In- 
stance must  satls^  the  coiu^  by  the  circum- 
stances of  the  case  that  gronnds  for  exclu- 
sion do  not  exist 

It  being  made  dear  that  the  rule  of  privi- 
lege Is  not  a  rigid  one  admitting  of  no  ex- 
ceptions, we  have,  then,  to  consider  whether. 
In  view  of  the  Issue  here  presented,  the  tes- 
timony of  plaintiff,  In  charactw  as  bn«in- 
before  stated,  may  fairly  be  aald  to  have 
been  within  the  rule  of  exclusion  because  of 
marital  communications.  Looking  first  to 
the  issue,  it  Is  clear  that  the  burden  was 
upon  plaintiff  to  establish,  amoi^  other 
things,  first,  that  at  the  beglnnli^  of  their 
married  life  she  possessed  the  affection  of 
her  husband;  second,  that  such  affection  bad 
been  lost  to  or  withdrawn  from  her.  Ordi- 
narily the  law  presumes  the  existence  of 
affection  between  the  husband  and  wife. 
And  there  would  seem  to  be  no  good  reason 
for  a  different  role  in  cases  of  this  charac- 
ter. Bailey  v.  Bailey,  94  Iowa,  598,  6S  N. 
W.  841.  But  it  was  competent  for  plaintiff 
to  offer  .evidence  on  the  subject  and  this 
she  might  do,  If  for  no  other  purpose  than 
as  affecting  the  question  of  damages.  Now, 
marital  affectton,  or  the  want  of  It  Is  mani- 
fested alone  by  acts,  either  physical  or  ver- 
bal, and  it  can  be  fully  proven  In  no  other 
way  than  by  presenting  to  the  court  or  jury 
the  relevant  doings  and  sayings  of  the  spouse 
in  question.  That  physical  acts  do  not 
come  within  the  rule  of  exclusion  Is  the  dec- 
laration of  many  of  the  cases.  See  those 
collected  by  Mr.  Wlgmore  In  note  to  section 
2887.  But  this  should  be  accepted  with 
qualification.  Knowledge  may  be  as  effect- 
ively communicated  in  many  cases  by  phys- 
ical acts  as  by  words  spoken,  and,  if  the 
knowledge  imparted  Is  such  to  character  as 
to  come  within  the  spirit  of  the  rule,  no 
good  reason  appears  for  withholding  the 
privilege  because  of  the  means  of  communi- 
cation adopted.  Whatever  may  be  said  in 
respect  of  this.  It  Is  doubtful,  to  say  the 
least  If  te8tlm<my  of  the  character  In  ques- 
tion, whether  of  physical  or  verbal  acts,  and 
limited  to  swdi,  should  be  r^arded  as  com- 
mnnlcations  tn  any  sense  employed  in  the 
statnta  The  words  spoken  or  the  acts  com- 
mitted have  no  testimonial  value  In  and  of 
themaelves.  Tb^  are  Important  only  as 
the  expresslcm  of  countenance,  the  caress, 
the  term  of  endearment  the  word  of  hope 
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for  the  marital  future— or,  on  the  other 
hand,  the  withholding  of  society,  the  blow, 
the  curae — may  serre  to  make  evident  the 
material  fact,  from  the  standpoint  of  teati- 
moiUal  value,  of  affection  or  the  want  there- 
ot  For  the  purposes  of  Resent  conaldera- 
Uoa  they  possess  no  outward  significance, 
and  are  intended  and  operate  only  to  Induce 
belief  as  to  a  state  of  feeling.  Regarded  as 
such,  they  may  be  accepted  as  purely  ex- 
planatory In  character,  and  hence  admissible 
under  the  rule  of  res  gestae. 

But  aside  from  this,  and  speaking  first  of 
testimony  Intended  to  eatabllah  affection, 
there  can  be  nothing  In  the  rule  of  privilege 
to  Justify  the  exclusion  of  testimony  by  a 
spouse  bearing  upon  the  existence  of  such 
fact;  and  tUa,  whether  the  evidence  offered 
be  of  physical  acts  or  verbal  acts.  Affection 
between  husband  and  wife  Is  the  rule,  and, 
ai^  we  have  seen,  the  law  presumes  It  In- 
deed. It  Is  published  to  the  world  with  the 
fact  of  marriage.  Accordingly  In  no  soise 
can  It  be  a  matter  of  marttal  confidence,  and 
as  such  BukJect  to  be  violated  by  the  one 
testifying  to  the  acts,  physical  or  verbal, 
commonly  understood  to  be  declaratory  there- 
of, in  proof  of  the  fact  And  In  the  case  of 
verbal  acts  the  same  reasoning  applies, 
whether  the  words  are  spoken  or  written. 
For  somewbat  different  reasons  there  can  he 
no  ground  upon  which  to  exclude  testimony 
as  to  acta  in  proof  of  the  loss  or  withdrawal 
of  affection.  The  mischief  which  the  statute 
was  intended  to  avert  has  been  done,  and 
the  principle  of  public  policy  that  Inspired 
the  statute  has  been  lost  sight  of.  As  ap- 
plied to  a  case  such  as  we  have  before  us,  it 
has  become  a  question  simply  whether  there 
shall  be  vindicated  another  principle  of  pub- 
lic policy  by  so  ordering  that  that  which 
has  been  lost  may  be  compensated  for. 
Surely  It  does  not  He  in  the  mouth  of  one 
who  has  entered  a  family  circle  to  despoil 
it  to  plead  the  privilege  of  the  statute  to 
the  sole  end  that  be  may  escape  the  conse- 
quence of  his  own  unlawful  act  It  was  not 
Intended  for  his  benefit  and  every  consid- 
eration of  public  policy  that  enters  into  It 
forbids  him  from  making  of  it  a  cloak  to 
shield  him  from  being  penalized  for  the  mis- 
chief be  has  wrought  It  cannot  be  said  that 
all  the  authorities  are  agreed  upon  the  sub- 
ject but  our  conclusions  are  not  only  war- 
ranted by  what  is  said  in  Wright  v.  Wright 
114  Iowa,  748,  87  N.  W.  709,  55  L.  H.  A.  261, 
but  find  strong  support  in  the  following, 
among  other  cases  that  might  be  cited: 
Henry  v.  Sneed  (Mo.)  12  a  W.  683,  17  Am. 
St  R^.  580;  Ash  v.  Prunler,  106  Fed.  722, 
44  a  0.  A.  675;  Horner  v.  Tance  (Wis.)  67 
N.  W.  720;  Beach  v.  Brown  (Wash.)  55  Pac. 
46,  43  L.  R.  A.  114,  72  Am.  St  Rep.  98;  Driver 
V.  Driver,  153  Ind.  88,  64  N.  B.  889;  Perry  v. 
Lovejoy,  49  Mich.  629,  14  N.  W.  485.  As 
disclosed  by  the  record,  the  Instant  plaintiff 
made  disclosure  In  her  evidence  of  only  such 


acts  and  conversatlonB  as  teiuled  to  ivoof  of 
affection  and  the  subsequent  loss  thereof. 
It  is  true  that  Included  In  some  of  the  state- 
ments and  declarations  of  her  husband,  a» 
related  by.  her,  reference  was  made  to  say- 
ings and  doings  cm  the  part  of  defendant 
but  tills  was  carefully  guarded  by  an  In- 
struction given  to  tba  jury. 

There  was  no  error  In  admitting  the  testi- 
mony complained  of.  and  the  jud^ent  la 
affirmed. 


HIPWBLL  V.  NATIONAL  SUBBTT  CO.  OF 
NBW  XOBE  CITY  et  al. 
(Supreme  Court  of  Iowa.  Dee,  16,  IdOS.) 

1.  Municipal  CfsrauTums  —  Ponuo  lu- 
FBovEicEHTs — OozTEBaonn's  BONIl— Bbiaob 
— Action. 

Code,  §  3467,  provides  that,  when  a  bond 
ffiven  to  an;  municipal  corporation  is  intended 
for  the  Becority  of  particular  Individuals,  ac- 
tion  ma;  be  maintained  In  the  name  of  any  per- 
son intended  to  be  secnred.  By  a  contract  with 
a  committee  appointed  by  a  dty  for  the  con- 
atmctlon  of  a  public  building,  the  contractor 
agreed  to  pa;  promptly  for  all  labor  and  ma- 
terial used  in  tfie  building,  but  In  a  subaequent 
provieion  it  was  stated  that  no  member  of  the 
committee  or  other  person  shall  be  admitted  to 
a  share  of  the  contract  or  to  any  benefit  to 
arise  therefrom.  The  bond  was  conditioned  on 
compliance  with  all  the  terms  and  conditions 
of  the  contract  field,  that  the  failure  of  the 
contractor  to  pay  sobcontractors  fnmishing 
labor  and  material  was  a  breach  of  the  bond, 
authorizing  them  to  maintain  an  action  thereon. 

2.  ASSIQNUBNTB — ObIHEBS. 

Where  a  contractor  erecting  a  library 
building  gave  an  order  to  the  buildbg  com- 
mittee directing  the  payment  of  a  certain  sum 
to  a  bank  on  completion  of  the  building,  to  be 
charged  to  his  contract  account,  and  it  waa 
accepted  for  payment  to  the  bank,  instead 
of  the  contractor,  after  final  completion  ot  the 
building  and  acceptance  by  the  committee  out 
of  funds  in  the  hands  of  the  treasurer,  and  the 
contract  bound  the  contractor  to  pa;  all  sub- 
contractors, and  antboriaed  the  building  com- 
mittee to  withhold  10  per  cent,  of  all  pa;- 
moitB  for  work  in  place  until  final  completion 
and  acceptance  of  the  same,  the  order  and  ac- 
ceptance assigned  to  the  bank  no  more  than 
should  be  found  payable  to  the  contractor  on 
the  completion  and  acceptance  of  the  bnildlng. 
8.  Municipal   Cobfobations  —  Pubuo  Ix- 

PB0TEUENT8  —  CONTBACTS  —  CONDXTIOnft 

Aoainst  AssramuENT — Bsbach. 

The  acceptance  of  the  ordw  ^d  not  con- 
Btitate  a  payment  prior  to  the  completion  of 
the  building,  and  did  not  violate  the  condltimi 
of  the  contract  fdrblddhig  Its  assignment 

4.  SUBBOOATIOJT — BiQHT  OF  BUBETT. 

Where  a  contract  secnred  by  bond,  for  the 
erection  of  a  bnildlng,  authorised  the  buildhig 
committee  to  withhold  10  per  oent  of  all  pay- 
ments for  work  in  place  until  final  completion 
and  acceptance,  and  the  contractor  gave  an 
order  to  pay  a  bank  a  certain  sum  on  comple- 
tion of  the  building,  which  waa  accepted  by  the 
building  committee,  to  be  paid  ont  of  funds 
due  the  contractor  after  completion  and  nceept- 
ance  of  the  building,  the  effect  of  the  order  waa 
payment  at  that  time,  and,  no  funds  remaining 
payable  to  the  contractor  thereafter,  a  claim 
of  the  surety  on  the  bond  to  subrogation  to  the 
funds  in  the  hands  of  the  committee  was  with- 
out merit 
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tk  UumOIPAI.  GCOtFOBATIONB  —  PDBUO  IK- 
PBOVXMKTTS  —  BONDB  —  RiGHT  OF  SUBCON- 
TBAOrOBS. 

Where  a  cootract,  secured  by  bond,  for 
tbe  erection  of  a  baildii^,  required  tiie  prompt 
payment  of  all  claims  doe  for  labor  and  mat^- 
al  furnished,  the  subcontractors  were  not  bound 
to  perfect  theh  claims  against  tb9  fund  in  the 
hands  of  the  treasurer  of  tbe  building  com- 
mittee, but  might  rely  on  the  security  afforded 
by  tliebond. 

6L  Saio— AcnoH  ON  Bond. 

Where  a  cuitract  with  a  committee  rep* 
reeenting  a  city  for  the  erection  of  a  library 
building  stipulated  for  li<inldated  damages  for 
failure  to  complete  the  building  by  a  specified 
date,  and  the  bond  stipulated  tor  the  paymoit 
of  damages  of  any  kind  resulting  from  failure, 
the  dty  was  the  real  party  in  interest,  and  was 
entitled  to  recover  damages,  if  any,  caused  by 
the  dday. 

7.  Samb— BvnnNOK. 

Where  a  contract  with  a  committee  repre- 
senting a  dty  for  tbe  erection  of  a  library 
building  required  Its  compleUon  by  a  certain 
day,  and  the  bond  provided  for  tbe  pument  of 
diunages  of  any  kind  resulting  from  uilure  to 
comply  with  the  contract,  proof  of  what  the 
city  paid  as  rent  for  a  certain  room,  without 
more,  did  not  tend  to  establish  the  value  of  the 
nee  ot  tbe  library  building  during  the  time. 

Appeal  from  District  Court,  Webster  Coun- 
ty; W.  D.  EvaiiB,  Judge; 

Tba  conncll  of  tbe  dty  of  Ft.  Dodge,  by 
resolutlOD  adopted  January  28, 1901,  appoint- 
ed a  committee  of  its  citizena,  conaiBtliig  of 
tbe  mayor,  S.  J.  Bennett,  and  bis  sitceeBBHS 
in  office,  George  8.  Bingland,  O.  AL  Oleaon, 
Webb  Vincent,  and  Leon  Vincent,  tm  and  In 
b^lf  of  tlie  dty,  "to  take  charge  ot  tbe  con- 
stmctltm  of  tbe  Public  Library  in  tlie  said 
dty.  Cor  whldi  a  Bite  baa  been  conv^ed  to 
the  said  dty,  and  the  aald  committee  Is  em- 
powered and  directed  to  do  all  things  neces- 
saxT  and  proper  In  the  selection  of  plans  for 
the  said  building,  and  shall  have  exclusive 
diarge  and  ocmtrol  of  tiie  selecthm  of  aald 
plans  and  tbe  conatmctliHi  of  said  building ; 
and  shall  expend  all  moneys  contributed  for 
the  constmdlon  of  aald  bnlldlng,  and  are 
empowered  and  directed  to  recdpt  to  all  par- 
ties  who  may  omtrlbnte  mon^  for  the  con* 
stmctlon  of  the  said  library  bnlldlng,  tor  and 
In  tbe  name  of  the  aald  dty.  The  said  com- 
mittee^ as  named,  is  ^ven  full  and  ample  an- 
thorlty  to  represoit  tbe  said  dty  in  the  con- 
stmctlon  of  the  aald  building,  and  in  receipt- 
ing tat  any  moneys  contrUiuted  therefor,  and 
flito  reBolntl<m  ahall  be  ample  autiiority  for 
the  acts  of  the  said  committee  done  there- 
under." This  committee  entered  Into  a  con- 
tract with  .the  Northmi  Bnlldlng  Company  of 
Davenptn^  Iowa,  June  17, 1001,  by  the  terms 
of  whlcb  that  company  nndwtook  "to  fnmldi 
all  tbe  labor  and  materials  and  do  and  per- 
form all  the  work  required  for  the  erection 
and  Indoslng  of  tbe  library  Building  at  Ft 
Dodge,  Iowa,  according  to  the  spedilcations 
and  plana,"  the  aiune  to  be  completed  before 
January  1.  1902.  The  ocmteact  price  waa 
9SS4fiOO,  but  thwe  were  additions  aggregating 
to  and  dedncQons  amounting  to  fl,- 

271.  The  onnpany  was  paid  926,564.20  be- 


fore it  aband«med  tbe  work  and  the  commit- 
tee eq>ended  $4,016.28  In  completing  tbe 
building,  which  was  not  acoompUahed  untU 
August  IB,  1808.  From  the  money  on  band 
tbe  court  ordered  that  five  claimants  who 
bad  complied  with  section  8102  of  the  Code  be 
paid  in  fall  suns  amonntlng  to  $1,214^,  and 
tbe  remalndn,  $1,600.27,  to  the  Commerdal 
Natiwal  Bank  of  Ft  Dodge  on  an  order  of 
the  building  company.  Three  other  claims 
amounting  to  9f»5.47  woe  established  against 
the  building  eompanj,  and  Judgments  entered 
against  it  and  ttie  surety  company.  Judg- 
ment was  also  ratted  against  the  contractor 
and  the  surety  company  for  $2,417.26,  In  favor 
of  C  Q.  Hlpwell  for  labor  and  materlala. 
The  dalms  of  B.  OL  Wakefldd  and  of  the 
d^  of  Ft  Dodge  were  rejected.  Affirmative 
relief  demanded  by  the  surety  company  was 
denied.  Tbe  dty  of  Ft  Dodger  the  danmer* 
dal  National  Bank,  and  the  National  Surety 
Company  appeal.  AfOrmed. 

Mitchell  &  Hackler  and  Lane  &  Waterman, 
for  appellant  National  Surety  Co.  M.  J. 
Mitchell,  for  appellant  dty  of  Ft  Dodge. 
Wright  ft  Nugent,  for  appellant  Commercial 
Nat  Bank.  Healy  Bros,  ft  Kelleher,  A.  N. 
BotAford.  James  Martin,  and  F.  A.  Orosen- 
baugli,  for  appellees. 

LADD,  J.  Judgment  was  mtered  In  favor 
of  all  the  subcontractors  against  the  Nation- 
al Surety  Company  of  New  Xork,  and  it  con- 
tends  this  was  error.  In  that  the  bond  ex- 
ecuted bf  It  was  not  Intended  for  their  bene- 
fit and  expressly  ezduded  them  therefrom. 
The  agreement  between  the  committee  and 
the  contractor,  as  well  as  the  bond  executed 
the  contractu  and  the  National  Surety 
Company,  recited  that  the  committee  had 
bera  appointed  by  the  dty  ot  Ft  Dodge,  that 
the  library  waa  being  constructed  for  the 
dly,  and,  in  tbe  contract  that  the  committee 
was  acting  for  and  in  bdialf  of  the  dty.  In 
effect,  then,  the  agreement  was  with,  and 
oblIgati<m  executed  to,  the  munldpallty  of  Ft 
Dodge.  Section  8467  of  the  Code  provides 
that:  "When  a  bond  or  other  Instrument 
given  to  the  atate  or  county  or  other  munld- 
pal  or  school  corporation,  or  to  any  officer  or 
person  Is  intended  for  the  security  of  tbe  pub- 
lic genraal^,  or  of  particular  individuals  ac- 
tion may  be  brought  tbereon  in  the  name  of 
any  person  Intended  to  be  thus  secured,  who 
baa  snstelned  an  injury  in  conaequence  of  a 
breach  thereof,  except  when  otherwlu  pro- 
Tided."  If,  then,  this  bond  was  intended  as 
securily  for  these  particular  IndlvldnalB  ac- 
tion may  be  maintained  thereon  In  tbe  name 
of  any  of  those  Intoided. 

2.  But  was  It  Intended  as  security  for  those 
tnmlsblng  labw  or  material  for  the  construc- 
tion of  the  bnlldlngT  It  is  stipulated  In  the 
agreement  "that  the  party  of  tbe  second  part 
further  covenants  and  agrees  to  promptly 
pay  tor  all  labor  and  materials  used  In  and 
about  the  bulling,  and  to  bold  and  save 
the  said  first  party  b  armless  from  and 
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against  all  and  enry  demand,  or  donands, 
of  any  nature  or  kind,  for  and  on  account 
■of  Ueni  tor  labor  and  matwials,  or  of 
the  use  of  any  parted  Invoition,  artlde 
or  appliance  Included  In  the  materials  here- 
by agreed  to  be  furnished  under  this  con- 
tract" In  no  plainer  language  could  the  con- 
tractor have  agreed  "to  promptly  pay  fcv  all 
labor  and  materials  used  In  and  about  the 
building."  This  cannot  be  regarded  as  mere- 
ly Introductory  to  what  follows,  as  no  liens 
for  labOT  and  material  could  In  any  event  be 
asserted  against  the  munidpall^,  and  such 
a  construction  would  destroy  the  meaning  of 
ttie  entire  paragraph,  save  the  portion  relat- 
ing to  patented  inrentlons  and  the  like.  Who 
then  were  to  be  paid?  Manifestly  those  fur- 
nishing the  labor  and  materials.  The  provi- 
sion was  for  their  beneflt  No  purpose  other 
than  this  could  have  been  served  by  the 
«lty,  for  in  do  event  would  It  have  been  liable 
tlwrefor.  The  evident  object  was  to  secure 
subcontractors  to  the  end  that  knowing  "th^ 
were  secured,  would  do  better  work  and  fut^ 
nlsh  better  matnlal  than  If  they  felt  uncer- 
tain about  th^  pay."  As  directly  In  point, 
see  Baker  v.  Bryan,  64  Iowa,  561,  21  N.  W. 
S3.  Also  Jordan  v.  Eavanaugh,  63  Iowa,  ItXtt 
18  N.  W.  851 ;  Wells  v.  Eavanagh,  70  Iowa, 
S19, 30  N.  W.  871.  In  Oreen  Bay  Lumber  Co. 
T.  Ind.  School  Dlst  of  Odebolt,  121  Iowa,  663» 
97  N.  W-  72,  the  contract  contained  no  prom- 
ise to  pay  for  labor  or  materials,  and  for  this 
reason  alone  liability  on  the  part  of  surety 
was  d^ed.  It  Is  contended,  however,  that, 
even  if  this  paragraph  be  so  ctmstroed,  all 
liability  to  subcontractors  is  obviated  by  a 
subsequent  provision  that  "it  is  the  ^ress 
condition  of  this  contract  that  no  member  of 
said  committee,  or  other  person,  whose  name 
Is  not  at  this  time  disclosed,  diall  be  ad- 
mitted to  any  share  of  this  contract,  or  to  any 
beneflt  to  arise  thereflrom;  and  It  Is  further 
covenanted  and  agreed  that  this  contract 
shall  not  be  assigned."  That  Is,  under  the 
constmction  contoided  for  the  parties,  aftw 
q>eelflcally  ' agreeing  that  pigment  shall  be 
IHumptly  made  for  labor  and  matolals,  Uiey 
then  stipulated  that  none  other  than  those 
named  shall  derive  any  beneflt  therefrom. 
It  seems  all  but  inconceivable  that  after 
recognizing  that  labor  and  materials  must 
be  bought  by  the  contractor,  and  obligating 
him  to  promptly  pay  therefor,  that  this  pan- 
graph  was  intended  to  exclude  thoas  fur> 
nlshlng  them  from  "any  share  of  this  contract 
or  to  any  benefit  arising  therefrom."  Just 
how  such  a  feat,  paying  without  conferriiqt 
a  benefit,  may  be  performed,  is  not  explained. 
But  such  is  the  constmction  contended  for 
by  the  surety  company,  and,  without  under^ 
taking  to  say  what  the  parties  did  mean,  we 
shall  cwitent  ourselves  with  the  easier  task 
of  detomlnlng  what  they  did  not  mean. 

As  said,  the  first  paragraph  quoted  Is  an 
absolute  promise  on  the  part  of  ^  contractor 
to  pay  for  all  labor  and  materials,  but  this, 
if  ttw  last  paragraph  be  construed  as  eontoid- 


ed,  can  be  done  only  on  the  condition  that  the 
labor  and  materlalmra  derive  no  t»eneflt  from, 
or  tta^by  share  In,  the  contract  But  this 
involves  an  utter  Impossibility.  How  could 
such  payment  be  exacteid  without  twnefltlng 
these  men?  And  how  were  It  possible  for 
these  men  to  sell  materials  and  furnish  work 
for  the  building  In  furtherance  of  the  contract 
under  a  stipulation  that  the  contractor 
promptly  pay  therefor  without  being  "admit- 
ted to  any  share  of  the  contract?"  If  the 
construction  contended  for  be  accepted,  the 
agreement  "to  promptly  pay  for  all  labor  and 
materials  used  In  and  about  the  building^ 
would  be  absolutely  contradictory  and  Incon- 
sistent with  the  condition  that  no  labor  and 
materialman  "shall  be  admitted  to  any  share 
of  this  contract  or  to  any  boieflt  to  arise 
therefrom,"  and  this  result  should  be  avoided 
for  a  proviso  In  a  contract  totally  repi]^rnant 
to  the  contract  Itself  Is  void.  Benjamin  v. 
McCoqnell,  46  Am.  Dec.  474 ;  Rice  v.  Webster, 
18  111.  331.  In  the  last  case  It  was  said: 
"The  condition,  therefore,  Is  repugnant  to  the 
previous  covenant,  and  must  destroy  or  be 
destroyed  by  it  When  this  Is  the  case,  the 
rule  of  law  is  well  settled  that  the  condition 
must  give  way  that  the  covenant  may  stand." 
A  rule  of  construction  requires  us  to  so  con- 
strne  each  provision  as  to  give  It  effect.  If 
possible;  and.  In  view  of  the  result  of  that 
contended  for,  we  are  Inclined  to  reject  it  as 
not  Intended  and  to  hold  that  s<une  other  pur- 
pose, not  disclosed,  was  sought  to  be  at- 
tained by  Inserting  the  paragraph  last  quoted. 
The  bond  provides  that  "If  the  said  Northern 
Building  Company  shall  well  and  truly  per- 
form all  the  terms  and  conditionB  of  said 
ctmtract,  according  to  the  plans  and  specifica- 
tions made  part  thereof  for  said  Library 
Building,  and  fully  comply  with  each  and  all 
of  the  said  conditions  of  said  contract,  then 
this  bond  to  be  void  and  of  no  effect;  other- 
wise in  full  force  and  effect,  and  for  the  pay- 
ment of  damages  of  any  kind  that  may  result 
by  reason  of  the  failure  of  said  Northern 
Building  Company  to  comply  with  the  said 
contract  as  aforwaid,  according  to  Its  strict 
tmns  and  conditions."  The  condition,  it  wUl 
be  observed,  is  not  limited  to  the  payment 
of  damages  suffered  by  the  committee,  but 
broadly  Includes  compliance  with  all  the 
"temu  and  oondltlons  of  said  ocmtract"  As 
the  eonstmctton  we  have  given  both  0ke  bead 
and  contract  Is  not  doid>tful,  it  Is  unneoesBary 
to  take  up  the  qnestlrai  argoed  as  to  wbstiiw 
any  fisvoitlsm  is  due  to  a  company  wganlied 
to  act  as  surety  for  hlre^  but  see  Oetebell  v. 
Peterson,  124  Iowa,  S9»,  tOS,  100  N.  W.  560^ 
and  cases  cited.  The  court  did  not  err  In 
adjndgiiw  that  taUure  of  the  ouitnicton  to 
pay  subcontractors  furnishing  labor  and  ma- 
tetitkl  i^ierated  as  a  brea<di  of  the  bond  and 
in  altering  Judgments  In  their  ftivor. 

8.  The  last  estimate  was  made  October  27, 
1902.  Including  mon^  then  paid,  the  build- 
ing company  bad  racelvad  $26,084.20^  which 
was  80  per  wot.  <tf  tha  sstlmatea  made  ac- 
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coding  to  Qw  tenns  of  tbe  contraict  That 
enupany  bad  become  Indebted  to  the  Gonuner- 
dal  National  Bank  of  Ft  Dodge  In  tbe  Bnm 
of  92,400,  eridoiced  by  two  promissory  notes, 
and  desired  morew  On  the  Sth  di^  of  Novem- 
bee  ite  manager,  J.  E.  Nason,  arranged  with 
tbe  bank  to  advance  91,600  additional.  The 
company  therenpon  executed  the  following 
order: 

"Fort  Dodge,  Iowa,  Nor.  5, 1902. 

"Carnegie  Library  Association:  Please  pay 
the  Commercial  National  Bank  94,000.00  on 
completion  of  LOnrary  Bnllding  and  charge 
same  to  oar  contract  accoimt  [Signed]  The 
Nortborn  Building  Go.,  by  J.  S.  Nason,  Mgr.** 

Upon  ttala  the  treasnrer,  on  presentation, 
todOTsed: 

"NoTember  S,  190S. 
"After  final  completion  of  the  Fort  Dodge 
PobUc  Library  by  the  Northern  Bolldlng 
Ccmtpany  and  acceptance  by  tbe  Bnllding 
Cwnmlttee^  I  will  pay  the  within  order  oat 
of  tbe  fonds  In  my  hands,  aa  treasnrer,  to  the 
Omnmerdal  National  Bank  Instead  of  the 
NorOiem  Bnlldtog  Company.  [Signed]  Webb 
Tlneen^  Treasurer  Library  Bnllding  Commit- 
tee." 

At  tbe  same  time  a  Toucher,  in  words  follow- 
ing, was  signed  by  tbe  building  company: 

"Bnllding  Committee  Fort  Dodge  Public  U- 
brary,  to  Northern  Building  Co.,  Dr.  to  cash 
paid  on  order  of  Commercial  National  Bank, 
the  same  being  a  payment  on  final  estimate 
on  completion  of  the  Library  Building  and  its 
acceptance  by  tbe  Library  Building  Commit- 
tee, 94.000.00. 

*^000.00.  Received  of  Webb  Vincent, 
Treasurer  Building  Committee  of  the  Fort 
Dodge  Public  Library  the  sum  of  four  thou- 
sand dollars.  In  full  of  the  above  account. 
[Signed]  The  Northern  Building  Co.,  by  J. 
B.  Nason.'" 

These  several  Instruments  were  taken  to  the 
bank,  the  note  of  91.600  given,  and  credit  of 
that  amount  entered  In  favor  of  the  company. 
The  other  notes  were  extended.  Upon  the  com- 
pletion of  the  building  $2,814.46  remained  in 
the  hands  of  tbe  committee,  of  which  91,214.27 
was  ordered  paid  to  subcontractors  who  had 
complied  with  section  3102  of  the  Code  by 
filing  claims  with  the  treasurer  of  the  commit- 
tee within  30  days  after  the  last  Item  was 
furnished,  and  $1,600.27  to  the  bank.  The 
bank  Insists  that  this  entire  fund  should  have 
been  paid  to  the  bank,  while  the  surety  com- 
pany, with  equal  persistency,  contends  that 
no  part'  thereof  should  have  been  so  applied. 
That  an  'order  for  the  payment  of  a  specific 
sum  out  of  a  fund  larger  In  amount  will  oper- 
ate as  an  equitable  assignment  thereof  pro 
tanto  Is  the  settled  doctrine  of  this  court.  Mc- 
Wllllams  V.  Webb,  32  Iowa,  577;  Scholhnler 
T.  Scheondelen,  78  Iowa,  4S0,  43  N.  W.  282,  l(t 
Am.  St  R^.  405;  Foss  v.  Cobler,  106  Iowa, 
728,  75  N.  W.  616 ;  Bloom  v.  Wlntbroo  State 
Bank,  131  Iowa,  101, 96  N.  W.  788 ;  See  Bradley 
V.  Boot  6  Paige,  682;  Harris  County  v.  Gamp- 
beU,  66  Tex.  22,  8  S.  W.  248.  2  Am.  St  Bep^ 
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407.  Fourth  Bt  Bank  t.  Tai^ey,  166  U.  S. 
684,  17  Snp.  Ct  488;  41  U  Bd.  8SS.  But  a 
noimegotlablo  cnider  can  do  no  more  tban 
transfer  the  interest  tha  maker  then  had  or 
might  acquire  In  audi  a  fond ;  ttoA  la,  place 
the  payee  as  to  tba  spedflc  snm  In  the  shoes 
of  the  maker.  Ind.  Stdiool  Dlst  Uardls, 
106  Iowa,  286,  76  N.  W.  794;  Fred  Mnller 
Brewing  Go.  t.  Hansen,  104  Iowa,  807,  73 
N.  W.  827;  Thomas  v.  Exchange  Bank,  99 
Iowa,  202.  68  N.  W.  780,  86  L.  B.  A.  879. 

So  we  should  first  took  to  the  terms  of  tbe 
contract  between  the  building  company  and 
the  oranmlttee  to  ascertain  the  fond.  If  any, 
ont  of  which  the  order  might  be  paid.  That 
Instrument  required  the  completion  of  the 
bnllding  by  January  1,  1802,  and  further  pro- 
vided "that  If  the  said  party  of  the  second 
part  ^hall  fall  to  complete  the  work  herein 
contracted  for,  to  accordance  with  this  agree- 
ment within  the  time  herein  provided  for,  or 
shall  fall  to  prosecute  said  work  with  dili- 
gence, as  to  the  judgment  of  the  party  of  the 
first  part,  or  their  agents,  will  Insure  the  com- 
pletion of  the  work  within  the  time  hereinbe- 
fore provided,  tbe  said  party  of  the  first  part 
may  withhold  all  payments  for  work  to  place 
until  final  completion  and  acceptance  of  the 
same,  and  Is  authorized  and  empowered  after 
eight  days'  notice  thereof  to  writing,  served 
personally  upon  or  left  at  the  shop,  office  or 
usual  place  of  abode  of  the  said  party  of  the 
second  part  or  with  their  agent ;  the  second 

:  party  havtog  failed  to  take  such  notice  within 
tbe  said  eight  days,  as  will  In  the  Judgment  of 
the  said  party  of  the  first  part  remedy  tbe  de- 
fect for  which  said  notice  was  given,  to  toke 
possession"  and  complete  tbe  building,  "and 
the  party  of  the  first  part  covenants  and 
agrees  that  paymente  will  be  made  In  the  fol- 
lowtog  manner,  viz.:  Ninety  per  cent  of  the 
value  of  the  work  executed,  and  actually  In 
place  to  tbe  satisfaction  of  the  party  of  the 
first  part  will  be  paid  ^m  time  to  time  as 
the  work  progresses,  the  said  value  to  be  as- 
certained by  the  party  of  the  first  part  or 

I  their  agents;  and  tbe  ten  per  cent  thereof 
will  be  retained  until  the  completion  of  the  en- 
tire work,  and  the  approval  and  acceptence 
of  the  same  by  the  party  of  tbe  first  part 
which  amonnt  shall  be  forfeited  by  the  said 
second  party  to  the  event  of  the  nonfulfill- 
ment of  this  contract ;  It  being  expressly  cove- 
nanted and  agreed  that  the  said  forfeiture 
shall  relieve  the  party  of  the  second  part 
from  liability  to  the  party  of  the  first  part 
for  any  and  all  damages  sustelned  by  reason 
of  any  breach  of  this  contract" 

Nothing  had  been  earned  by  the  buildtog 
company  not  already  paid,  save  the  10  per 
cent  which  the  committee  retatoed  when  the 
order  was  given  on  November  5,  1902.  Be- 
tween that  time  and  January  24,  1903,  labor 
and  materials  of  the  estimated  value  of  $1,500 
bad  been  furnished.  On  the  latter  date  the 
company  failed,  and  tbe  committee,  without 
declaring  a  forfeiture,  completed  the  building, 
and  accepted  It  Angnirt  ISth  tiiereafter.  XSu- 
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der  tbe  sprees  terns  of  the  contract  the 
oommlttee  had  tbe  rls^t  to  "wlthbold  all  pay- 
menta  for  work  In  place  until  final  completion 
and  acc^tance  ot  the  umtt."  The  10  per 
cent  also  might  be  so  retained.  Manifestly, 
then,  the  bnlhUng  company  had  nothing  owing 
of  which  It  could  haTe  made  a  present  tranafer. 
It  conld  only  assign  that  which  nUght  become 
payable,  subject  to  ttie  contlngendee  recited 
In  the  contract  with  the  committee.  It  was  in 
view  of  these  ctmdltltHu  that  the  acceptance 
was  drawn  stipulating  for  tbe  payment  of 
the  ordsr  "to  the  Commercial  National  Bank 
Instead  ot  the  Northern  Building  Oompany 
*  *  *  after  the  omvletlon  of  the  Ft 
Dodge  PnbUe  LUnary  by  the  Northern  Bulldp 
Ing  Comfiuxj  and  acceptance  by  liw  bolldlns 
committee."  In  other  words,  the  treasurer 
merely  agreed  to  pay  In  strict  compUance 
with  the  ccmtraet,  save  Oiat  paymmt  be  made 
to  the  payee  of  tbe  order,  instead  of  the  con- 
tractor. Indeed,  the  ordar  Itself  waa  for  tbe 
payment  "on  ctunpletkm  of  Library  Building." 
The  bank  entered  tbe  credit  to  the  building 
company  on  the  order  with  the  acceptance 
indorsed  thereon,  and  therefore  took  the  or- 
der subject  to  whatever  condttlons  tbe  accept- 
ance Imposed.  These  were  precisely  the 
conditions  tonncl  In  the  contract,  and  the 
order,  with  the  acceptano^  operated  to  trans* 
fer  no  more  than  might  be  In  tbe  hands  of 
the  treasnror  to  pay  upon  the  completion  and 
acc^tance  of  the  building. .  What  amount 
was  then  In  his  hands  subject  to  the  order? 
Prior  to  that  time  tbe  claims  of  the  snbcon- 
tractors,  which  the  court  ordered  to  be  paid 
from  the  balance  In  the  treasurer's  hands, 
bad  been  pofected  by  filing  and  glTlng  notice 
within  the  statutory  period.  This  gave  the 
subcontractors  the  tl&it  of  payment  by  tba 
committee  "for  tbe  value  of  such  services  and 
materials,  not  In  eniess  <a  tbe  contract  price.** 
Section  8102,  Ooda  But,  as  the  building  com- 
pany was  to  pay  for  all  labor  and  material, 
these  amounts  were  due  tnun  that  oompanyT 
and  no  more  than  ttie  excess  of  sncb  claims 
would  have  beoi  payable  to  It  We  think 
this  was  all  that  was  transferred  to  the  bank 
and  tbat.  In  view  of  the  situation  ot  the 
parties,  the  clause  "I  will  pay  Ibe  within  or- 
der out  of  the  funds  in  my  bands,  as  trees* 
urer,  to  tbe  Onnmerclal  National  Bank  In- 
stead of  the  Northern  Bnlldli«  Oompany,** 
meant  tbat  the  treasurer  would  pay  the  bank 
whatever  amount  was  in  his  hands  upon  the 
acceptance  of  th»  building,  which  would 
otherwise  have  been  payable  to  the  company. 
Otherwise,  payment  In  excess  of  the  90  pw 
cent  Bthnilated  was  made  and  the  rdease  of 
the  surety's  obligation  to  ibe  committee  effect- 
ed. Otherwise,  the  ccunmlttee  for  whom  the 
treasurer  acted  or  the  dty  ot  Ft  Dodge 
would  be  liable  on  this  order. 

In  construing  the  order  and  acceptance,  it 
must  be  borne  In  mind  that  the  parties  are  to 
be  assumed  to  have  been  familiar  with  tibe 
law  relating  to  the  establishment  of  labor  and 
material  claims.  The  president  of  the  bank, 


who  conducted  the  negotlatlims  tea  It  was  al- 
so chairman  of  tbe  committee,  and  knew  tiiat 
the  building  bad  not  been  completed,  and  was 
advised  of  tbe  amount  still  on  hand.  His 
first  doty  was  to  the  pnbllc  tbe  cnnmittee 
served,  and  what  be  did  must  be  construed  in 
tbe  llgbt  of  tbat  duty.  As  between  two  mas- 
ters be  will  be  assumed  to  have  intended  to 
ween  the  public  rath«'  tban  his  private  tUr 
tereste  Involved  In  obtaining  secnrity  for  an 
indebtedness  and  making  additional  loans  for 
Mu  bank.  On  the  other  tbe  treasnrcBr 

oui^  not  to  be  held  to  have  intended  to  in- 
volve himself,  the  committee^  w  the  dty  to  an 
obligation  not  benefldal  to  any,  unless  this 
Is  required  by  a  fair  construction  of  tbe  ac- 
ceptance As  said,  we  think  the  order  and 
accqrtance,  when  construed  togettier,  pur- 
ported to  and  did  assign  to  tbe  bank  no  more 
tiian  sbonld  be  fbnnd  payable  to  the  bulldiiv 
company  upon  the  completion  and  acceptance 
of  the  building.  This  conchudcm  disposes 
of  oth»  Qoestloia  raised  by  the  bank  not  nec- 
essary to  numerate. 

S.  The  contention  of  tbe  surety  company 
that  Ibe  transaction  wltb  the  bank  amounted 
to  a  payment  In  excess  of  the  90  p«  cent  au- 
thorised by  the  contract,  and  therefore  re- 
leased the  surety,  is  disposed  of  by  what  we 
have  already  said.  The  law  may  be  as 
claimed.  See  Flnn^  v.  Condon,  86  IIL  78 ; 
Prairie  Stete  Bank  v.  U.  8.,  164  n.  8.  227,  17 
Bvp.  Gt  142,  41  L.  Ed.  412;  Blnumson  T. 
Thorl  (Mhm,)  81  N.  W.  861:  Calvert  t.  Lon- 
don Dock  Co.,  2  Keen,  688;  6  82.  But,  If 
so,  the  transaction  with  the  bank  did  not 
constitute  a  paymmt  prior  to  the  completion 
and  accqitance  ot  the  building,  nw  did  It  vio- 
late tbe  condition  In  tbe  omtrart  fnrblddlng 
Ito  asalgnmeut  Tbe  object  of  such  prohibi- 
tion was  to  (Aviate  tbe  substltotloa  of  an- 
other than  the  original  contractor  In  carry- 
ing out  the  nndotaklng.  There  la  an  ob- 
vious distinction  between  ^e  as^gnment  of 
the  money  or  earnings  due  or  to  becmne  doe 
under  the  contract  and  of  the  obligation  to 
do  the  work.  The  former  merely  transfers 
tbe  beneflta  to  be  darlved  from  peiformance 
by  the  otber  party,  while  the  latter  transfov 
the  obligation  of  blm  who  Is  to  «tecnte  tbe 
task  nndrataken.  As  was  obSOTed  to  For- 
tunate T.  Patten,  147  N.  Y.  277,  41  N.  E.  S72» 
"tbe  latter  act  dlsturiw  that  relation  of  per- 
sonal confidence  which  exists  between  one  de- 
siring work  done  that  requires  a  high  order 
of  skill  and  intelligence  and  the  contractor  he 
may  have  selected  as  possessing  these  neces- 
sary qualifications."  See,  also,  Delaware  v. 
Dlabold  Sate  &  Lock  Co.,  IAS  U.  a  47S,  10 
Sup.  Ot  809,  88  Ll  Ed.  674 ;  Norton  v.  White- 
head, 84  OaL  268, 24  Pac.  164, 18  Am.  St  Rep. 
172; 

4.  The  surety  company  insists  that  tbe  res- 
ervation of  the  10  per  coit.  of  work  done  was 
for  Ite  benefit  as  wdl  as  tbat  of  tbo  commit- 
tee, and  that  np(m  the  entry  of  judgmoit 
against  it  for  the  paymoit  of  claims  for 
labor  and  materials  It  acquired  tbe  equitable 
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right  to  rabrogatlon  to  tbe  fnnd  In  the  hands 
of  the  committee  which  related  back  to  tbe 
data  of  tbe  contract  Conceding  that  pay- 
ments  In  excess  of  80  per  cent  of  tbe  work  as 
dime  could  not  have  been  made  by  the  com- 
mittee wttbont  rtf  easing  the  obligation  of  the 
snretr  to  It  (bat  not  necessarily  to  tbe  sub- 
contractors),  this  was  becanse  the  contract 
exacted  flie  retmtlon  of  tbe  remaining  10 
per  cent  to  optntB  as  a  pressure  on  tbe  con- 
tractor to  cnnplete  tbe  imdotakhig,  and  was 
fttr  the  ben^t  of  tbe  snrety,  as  well  as  tbe 
committee.  Bat  It  was  to  be  retained  no 
longer  than  the  completion  and  acceptance 
of  the  bnlldtng,  and  tbereiqKm  to  be  paid. 
The  effect  of  the  accepted  order,  as  we  have 
seen,  was  payment  at  that  tlma  No  fond  re- 
mained In  the  bands  of  tbe  committee  there- 
after payable  to  tbe  Mortbem  Boildliig  Com- 
pany*  and  therefore  notiilng  to  which  Vm 
surety  oonqiany  might  be  subrogated.  Tbe 
case  differs  so  radically  from  those  relied  on 
(City  of  Keokuk  t.  Loto.  SL  Iowa,  119.  and 
Prairie  State  Natk>n«l  Bank  t.  U.  &,  IM  TT. 
8.  227,  17  Sup.  Ot  14S;  41  L.  lid.  412)  that 
comparison  seems  unnecessary.  The  surety 
cannot  complain  of  any  payment  made  In 
strict  conformity  with  the  terms  of  the  con- 
tract, and.  as  seen,  none  were  made  other- 
wise. 

6.  The  subcontractors  were  not  bound  to 
perfect  their  claims  against  tbe  fund  in  tbe 
hands  of  the  treasurer  of  the  committee,  but 
might  rely,  as  several  of  them  did,  on  the  se- 
imrlty  lUfte^ed  1^  tbe  bond.  WUteboiue  r. 
Am.  Surety  Co.  (Iowa)  90  N.  W.  727. 

6.  Tbe  contract  stlpidated  *^t  tbe  m- 
tire  wwk  shall  be  completed  before  the  first 
day  of  January,  1002,  and  that  should  tbe 
said  party  of  the  second  part  fall  to  cnnplete 
the  entire  work,  or  any  part  or  portion  of  the 
work,  within  the  time  spedfled,  then  tbe  said 
party  of  the  second  part  shall  forfeit  to  the 
said  party  of  the  first  part  ten  dollars  per 
diem  as  liquidated  dam^ei  for  each  and 
every  day  tboeafter  until  tbe  completion  of 
tbe  same.'*  As  pointed  out  the  committee 
was  acting  for  the  city  of  Ft  Dodge,  and  tbe 
cmtract  in  effect  was  with  it  Tbe  bond 
signed  by  the  surety  provided  for  tbe  "pay- 
ment of  damages  of  any  kind  that  may  re- 
sult by  reason  of  tbe  failure  of  said  Northern 
Building  Company  to  comply  wltb  said  con- 
tract" Tbe  dty,  tiien,  was  tbe  real  party 
to  tbe  contract  and  «ititled  to  recover  dam- 
Bgea,  if  any,  caused  by  the  d^ay.  To  estab- 
lish these  It  proved,  ov»  objection,  that  be- 
tween January  1,  1902,  and  Juiw  1,  1003,  it 
had  imld  out  IS82.B0  for  the  use  of  rooms  for 
library  purposes,  and  that  this  was  the  rea- 
sMiable  rental  value  of  tbe  sama  But  while 
this  showed  tbe  expense  incurred  the  city. 
It  did  not  even  tend  to  prove  what  the  rental 
or  actual  value  of  tbe  use  of  the  Library 
Building  would  have  been  during  this  period, 
had  It  been  completed.  Ordinarily  tbe  meas- 
ure at  damages  Is  the  rental  value  during 
the  period  of  delay,   l^wnell  v.  Chapman, 


84  Iowa,  S04,  SI  N.  W.  249,  35  Am.  St  Rep. 
326;  Novelty  Iron  Works  v.  Capital  aty  Oat- 
meal Co..  88  Iowa,  624,  6S  N.  W.  61& 

But  It  Is  said  that  a  public  building  such 
as  a  City  Ubraiy  bas  no  rental  value. 
While  this  does  not  necessarily  follow,  it  Is 
ordinarily  true,  and  In  such  cases  It  would 
seem  that  evidence  of  the  actual  value  of  Its 
use  to  tbe  dty  might  be  shown.  Besort  to 
proof  of  actual  worth  of  property  having  no 
market  value  Is  permissible.  Oere  v.  Ins. 
Co.,  87  Iowa,  275.  23  N.  W.  187,  25  N.  W.  159 ; 
Clemrats  V.  Hallway  Co.,  74  Iowa.  4^  38  N. 
W.  144 ;  McMahon  v.  Dubuque,  107  Iowa,  62, 
77  N.  W.  517,  70  Am.  St  Bep.  148.  And  we 
see  no  reason  for  not  adc^itlng  a  like  rule  wltb 
reject  to  tbe  use  of  property  of  a  character 
not  rentable.  In  any  event  proof  of  what 
the  ct^  paid  as  rent  for  some  rooms,  with- 
out more,  even  though  the  reasonable  value 
thereof,  had  no  tendency  whatever  to  estab- 
lish wbat  the  value  of  tbe  use  of  the  Library 
Building  would  have  been.  As  well  have 
provoi  wbat  a  dozen  other  places  In  dlffermt 
parts  of  the  dty  would  have  cost 

In  the  absence  of  evidence  of  damages,  tbe 
court  rightly  denied  the  relief  sought  by  tbe 
dty.  The  decree  Is  in  all  re^MCte  approved. 

Aflhmed. 


UICHHIL  V.  BOXHOLM  CO-OP. 
CREAMEBT. 
(Supreme  Court  of  Iowa.  Nov.  14,  1906.) 

1.  HOLIDATS— JUDIOIiX  PBOCKBDtHQS. 

Code,  I  8641,  provides  that  no  person  shall 
be  hdd  to  answer  or  appear  in  any  court  tm 
certain  legal  holidays.  HeU,  that  the  appear- 
ance and  answer  meant  la  a  sabmlBsloo  to  the 
lurladictlon  of  the  court  In  reeponee  to  the  serv- 
ice of  the  original  notice,  and  a  trial  is  not  for- 
bidden. 

[Hd.  Note. — For  cases  In  point  see  vol.  26, 
Cent  Dig.  HoUdsys,  i  4.] 

2.  OoirmiUAiiCK— A0HI88X0R  to  Pbbvbut— 

Btfeot. 

Code,  {  8665,  provides  that.  If  an  applica- 
tion for  a  continuance  is  snffident  the  cause 
shall  be  continued,  unless  the  adverse  party  will 
admit  that  the  witness  would  testl^  to  the 
facts  stated  in  the  application,  when  the  facts 
held  by  the  court  to  be  properly  stated  may  be 
read  in  evidence.  Held,  that  where  a  statement 
was  not  offwed  in  evidence  by  the  party  who 
moved  for  a  continuance,  though  tbe  opposite 
party  admitted  that  the  witDem,  If  present 
would  testify  to  the  facts  as  stated,  it  was  not 
incumbent  on  the  court  to  submit  the  statement 
to  the  Jury. 

Appeal  from  District  Court  Boone  County; 
J.  B.  Whitaker,  Judge. 

Action  for  damages  resulting  from  the  dis- 
charge of  plalntlfl  before  tbe  expiration  of 
tbe  time  he  was  to  work  for  defendant  as  a 
butter  maker.  Judgment  for  plaintiff.  Tbe 
defendant  appeals.  Affirmed. 

Ganoe  ft  Holllngswortb,  for  appellant 
Beed  Out,  tot  appdlee. 

LADD,  J.  Issues  had  been  Joined  at  a 
previous  term  of  court,  and  the  cause  was  as* 
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signed  for  trial  on  February  22,  1904.  The 
fact  tliat  this  was  a  legal  bollday  was  one  of 
ttae  grotinds  of  a  motion  for  continnance,  filed 
February  19tb,  and  when  the  case  was  called 
for  trial  defendant  objected  to  being  required 
to  appear  and  enter  upon  the  trial,  and  de- 
clined to  participate.  The  motion  and  ob- 
jection were  orermled. 

Section  8511  of  tbe  Oode.  found  In  the 
chapter  relating  to  the  manner  of  commen- 
cing actions,  after  enacting  that  tbe  mode  of 
appearance  In  court  may  be  (1)  by  filing  a 
memorandum  to  that  effect  with  the  clerk, 
or  by  entering  an  appearance  In  the  ap- 
pearance docket  or  the  Judge's  calendar  or 
announcing  It  to  the  court,  or  (3)  by  appear- 
ing for  some  special  purpose  connected  with 
the  case,  provides  that  "no  member  of  the 
General  Assembly  shall  be  held  to  appear  or 
answer  In  any  lAvii  or  special  action  In  any 
court  while  such  General  Assembly  is  In 
session,  nor  shall  any  person  be  held  to  an- 
swer or  appear  In  any  court  on  the  first 
day  of  January,  the  twenty-second  day  of 
February,  the  thirtieth  day  of  May,  the 
fourth  day  of  July,  the  twenty-fifth  day  of 
December,  or  on  any  day  of  thanksgiving  ap- 
pointed by  the  President  of  the  United  States 
or  by  tiie  GoTemor  of  this  state."  An  ap- 
pearance as  here  contemplated  Is  a  submis- 
sion to  tbe  Jurisdiction  of  tbe  court  In  re- 
sponse to  the  service  of  the  original  notice, 
and  the  exemption  intended  Is  from  doing 
that  which  Is  declared  to  constitute  such 
appearance  on  tbe  days  designated.  The 
statute  has  no  application  to  one  who  has 
EH-evIously  appeared  and  answered  nor  to 
attendance  on  court  tha«after.  The  phrase 
*'beld  to  appear  or  answer"  should  be  constru- 
ed with  reference  to  the  subject-matter  of  the 
section,  and,  as  that  concerns  appearance  In 
an  action  In  res[)onse  to  the  notice  "to  ap- 
pear," must  have  been  intended  In  the  same 
technical  Bense.  Our  statute  does  not  create 
of  holidays  "dies  non  Jurldlcus."  Chambers 
T.  Oehler,  107  Iowa.  155,  77  N.  W.  853.  Nor 
have  they  any  sanctity  other  than  by  statirte 
conferred.  As  was  well  said  In  Glenn  t. 
Eddy  (N.  J.  Sup.)  17  AU.  145, 14  Am.  St  Rep. 
684:  "When  the  statute  declares  them  to  be 
1^1  holidays,  it  does  not  permit  a  reference 
to  tbe  legal  stetus  of  Sunday  to  discover  Its 
meaning,  for  It  proceeds  to  interpret  the 
phrase,  so  far  as  It  Is  prohibitory,  by  express 
enactment  declaring  what  shall  not  be  done 
thereon.  What  It  thus  expresses  is  prohibit- 
ed. What  It  falls  to  prohibit  remains  law* 
ful  to  be  done."  See,  also,  to  the  same  effect, 
Whipple  V.  Hill  (Neb.)  55  N.  W.  227,  20  L. 
R.  A.  313,  88  Am.  St  Rep.  742;  Dunlap  T. 
State,  0  Tex.  App.  179,  35  Am.  Rep.  736; 
State  V.  Sorenson,  32  Minn.  118,  19  N.  W.  738; 
Hamer  v.  Sears,  81  Ga.  288.  6  S.  E.  810;  Rl- 
rod  V.  Gray  Lumber  Oo.,  92  Tenn.  476,  22  a 
W.  2.  As  the  trial  of  causes  on  legal  boll- 
days,  save  when  falling  on  Sunday,  Is  not 
prohibited,  there  was  no  error  In  overruling 
the  moticm  for  continuance  and  tbe  proceed 


Ing  with  the  trial  on  Washington's  Birthday, 
however  mudi  tbe  proprletr  of  doing  so  may 
be  questioned. 

2.  The  motioh  for  continuance  was  based 
In  part  on  the  absence  of  a  witness,  and  in 
response  thereto  plaintur  admitted  that  tbe 
Witney  if  premnt  would  testify  as  stated. 
This  statement  It  is  said,  rslsed  an  issue 
which  should  have  been  submitted  to  the  Jury. 
Had  It  been  read  In  evidence.  In  connection 
with  the  admission,  such  would  have  been  its 
effect  But  It  was  not  offered  by  defendant 
and  this  was  no  part  of  the  court's  duty. 
The  only  effect  of  tbe  admission  was  to  au- 
thorize the  defendant  to  "read  as  evidence 
of  such  witness  tbe  facte  held  by  the  court 
to  be  properly  steted."  Section  8665,  Code. 
If  not  so  read,  it  was  no  more  for  the  con- 
sideration of  the  Jury  than  a  deposition  or 
other  evidence  not  introduced. 

The  verdict  was  not  excessive,  and  tbe 
Jodgmttit  1>  affirmed. 


STATE  V.  HBNNBTT. 

(Supreme  Court  of  Iowa.  Not.  14,  1905.) 

L  HoMioiDB— AssAQijr  WITH  InmiT  TO  Kill 
— Inbtbuotions. 

In  a  proMcutlon  for  an  assault  with  Intent 
to  commit  murder,  the  court  instmcted :  "Tbat 
the  law  presumes  a  man  to  Intend  the  reason- 
able and  natural  consequences  of  any  act  in- 
tentionally done.  *  *  *  So,  If  you  find  from 
the  evidence  in  this  case  that  tiie  defeodant  shot 
the  contents  of  a  revolver  toward  the  nrosecnt- 
ing  witness,  lie  will  be  presumed  to  nave  In- 
tended the  reasonable  and  natural  results  of 
such  shooting,  anless  all  the  evidence  in  the  case 
raises  in  your  mind  a  reasonable  doubt  of  snch 
intent"  Held,  tliat  the  Instmction  was  not  ob- 
jectionable as  Ignoring  the  fact  that  the  Intent 
was  the  gist  of  the  offense. 
2.  Same— BviDBKOB  or  Intent. 

A  spedflc  Intent  to  kill  may  be  proved  by 
circumstantial  as  well  as  by  direct  and  positive 
evidence,  and  where  It  Is  proved  or  admitted 
that  defendant  committed  an  act  which  would 
be  unlawful,  unless  Justified,  the  specific  intent 
may  be  Inferred  or  presumed  from  the  unlawful 
act 

[EJd.  Note. — ^For  eases  In  point  SM  vol.  20, 
Cent  Dig.  Homicide,  H  262,  47a] 

8.  Same— SsLF-DErEnsB— Dtrrr  to  Rbtbrat. 

The  rule  that  a  person  assaulted  must  re- 
treat, if  he  may  safely  do  so,  before  taking  tbe 
life  of  his  assailant  or  Infllctiiv  a  great  bodily 
injury  upon  him,  did  not  apply  where  the  per- 
son assaulted  was  on  his  own  premisefl  at  the 
time. 

[Ed.  Note. — For  cases  in  point  see  voL  26, 
Cent  Dig.  Homicide,  S  170.] 

4.  Cbihinal  Law— Intoxication— Instbuc- 

TION. 

Where  a  specific  intent  was  the  gist  of  the 
crime  charged,  and  the  evidence  tended  to  show 
tliat  defendant  was  drunk  when  tbe  offense  was 
committed,  an  instruction  that  intoxication  af- 
forded no  excuse  or  defense  for  tbe  crime"  was 
insafBclent  In  that  It  failed  to  state  the  influ- 
ence of  the  intoxication  on  the  intent  o(  de- 
fendant 

Appeal  from  District  Court  Botme  County; 
J.  R.  Whlteker,  Judge. 
The  defendant  was  tried  on  an  Indictment 
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charging  him  with  an  asBault  with  Intent  to 
commit  murder.  He  was  found  guilty  of  an 
assault  with  Intent  to  commit  manalangbtor, 
and  from  a  Jndgment  on  the  verdict  he  ap- 
peals. Berersed  and  remanded. 

Sterena  &  Try  and  Dyer  ft  Hull,  for  appel- 
lant. O.  W.  MnllaD.  Attj.  Oen.,  and  Law- 
rence De  Orair,  Aart.  Atty.  Gen.,  for  the 
State. 

SHBBWIN,  O.  J.  The  errors  complained 
of  are  predicated  on  the  InatmctlonB.  They 
are  many,  bnt  we  shall  consider  only  those 
which  we  deem  of  snffldent  moment  to  war- 
rant Qedflc  mention.  The  defendant  and 
Golwell,  the  Injured  man,  engaged  In  an 
affray  on  Oe' defendant's  premises  which 
resulted  in  Vie  defendant's  shooting  said  Col- 
well,  thereby  inflicting  two  wounds,  one  of 
frtilch  was  of  a  serious  nature.  The  de- 
fendant admitted  the  shooting,  but  sought  to 
Justly  It  on  the  ground  of  self-defense.  The 
indictment  ehai^i«  an  assanlt  with  intent 
to  commit  murder,  •  specific  Intent  to  kill 
was  an  essential  dement  of  the  crime,  with, 
out  proof  of  which  there  conld  be  no  con- 
viction. In  its  sOTentb  instruction  the  court 
told  the  Jury  **tliat  the  law  presnmes  a  man 
to  Intend  the  reastmable  and  natural  eonse* 
qnences  of  any  act  intentionally  done,  and 
can  seldom  be  nvoren  by  direct  evidence. 
So,  It  you  find  from  tiie  eridaice  In  this  case 
that  the  defendant  shot  the  contents  of  a  re- 
volver toward  the  witness  Oeo^  Golwell, 
he  will  be  iffesnmed  to  have  Intended  the 
reasonable  and  natural  results  of  sucb  shoot- 
ing, unless  all  tiie  evidence  in  the  case  raises 
in  your  mind  a  reasonable  donbt  <^  sudi 
Intent"  The  instruction  Is  assailed,  on  the 
ground  that  it  ignoretf  the  fitct  tbat  the  in- 
tnit  is  the  gist  of  the  offense  charged,  and  be- 
cause the  rule  does  not  apply  in  any  case 
where  proof  of  a  specific  intent  is  necessary, 
or  In  a  ease  where  the  footing  Is  admitted 
but  Is  claimed  to  have  been  done  in  self- 
defense.  Neither  of  the  objections  are  sound, 
howevw.  A  specific  Intent  may  be  proved  by 
circumstantial  as  well  as  by  direct  and  port- 
tlve  evidence;  and.  where  It  Is  iMroven  or  ad- 
mitted that  the  defendant  committed  an  act 
whldi  would  be  unlawful  unless  Justified, 
the  ivedflc  intent  may  be  Inferred  or  pre- 
sumed from  the  unlawful  act  Btate  v. 
lones.  70  Iowa.  500,  80  N.  W.  7B0;  State  v. 
Woodward,  84  Iowa.  172,  BO  N.  W.  885.  The 
Inference  or  presumption  Is  not  couduslve, 
but  It  is  to  be  considered  wttb  the  other 
evidence  in  determining  the  guitt  or  In- 
nocence of  the  defendant  The  Instruction 
Is  criticised  in  other  respects,  but,  considered 
in  connection  with  Uie  others  ^ven,  there 
Is  no  foundation  for  the  complaint 

There  was  evidence  tending  to  show  that 
Colwell.  shortly  before  fbe  affray,  bad  gone 
Into  the  defendant's  house  and  had  there 
made  an  Indecent  proposal  to  his  wife;  that 
soon  thereafter  the  defendant  was  Informed 


of  his  conduct  by  bis  wife,  and  tbat  he  there- 
upon ordered  Colwell  from  his  premises; 
that  Colwell  refnaed  to  leave,  and  after 
some  hard  words  had  passed  between  the 
two  Colwell  advanced  towards  the  defendant 
with  a  knife  In  his  hand,  whereupon  the  de- 
fendant shot  him.  In  instructing  on  this 
branch  of  the  case  the  court  said  that  the 
defendant  acting  in  self-defense  "must  not 
use  more  force  than  Is  necessary  nor  use 
dangerous  or  deadly  weapons  or  attempt  to 
kill  the  assailant  unless  the  danger  Is  Im- 
minent and  the  necessity  to  use  such  weapon 
Is  urgent  and  could  not  be  avoided  by  retiring 
from  such  danger."  The  appellant  contends 
that  the  general  rule  tbat  a  person  assaulted 
must  retreat  If  be  may  safely  do  so  before 
taking  the  life  of  bis  assailant  or  Inflicting  a 
great  bodily  Injury  upon  him.  Is  not  appli- 
cable to  this  case,  because  the  defradant  was 
on  bis  own  premises  and  was  therefore  not 
bound  to  retreat  from  the  threatened  as- 
sault of  Colwell.  We  think  the  appellant's 
contention  Is  sound.  In  the  earlier  cases  In 
this  court  It  was  held  that  there  was  no  dnty 
to  retreat  where  one  was  assailed  with  a 
deadly  weapon.  See  Tweedy  v.  State,  5 
Iowa,  488.  While  In  the  latw  adjudications 
it  has  been  held  that  such  duty  exists  under 
ordinary  circumstances.  See  State  v.  Jones, 
80  Iowa,  1S2,  66  M.  W.  427,  and  cases  dted 
therein.  But  none  of  the  latter  cases  de- 
cide the  exact  point  involved  here,  whUdi  is, 
briefly,  whether  a  person  wblU  on  bis  own 
premises  must  retreat  from  a  felonious  as-  /' 
sault  It  Is  the  universal  rule  that  the  dwell- 
ing house  la  the  castle,  and  that  no  retreat  Is 
necessary  therein,  and  we  see  no  sound  rea- 
son for  holding  that  a  greater  obligation 
exists  wben  the  accused  Is  tm  his  own  premi- 
ses where  be  has  a  right  to  be  and  which 
constitnto  a  part  of  his  residence  and  home. 
It  is  true  tbat  the  law  out  of  tendeniess  for 
human  life  and  the  frailties  of  human  nature 
will  not  permit  the  taking  of  it  to  repel  a 
mere  trequun,  but  a  man  of  ordinary  courage 
who  Is  without  fault  and  on  his  own  premises 
will  not  retreat  until  absolutely  compelled  to 
do  so,  and  be  should  not  under  such  drcum- 
stances,  be  obliged  to  fiy  from  an  assailant 
to  receive  the  protection  of  the  law.  The 
principle  here  announced  was  applied  by 
this  court  in  State  v.  Thompson,  71  Iowa. 
508, 82  N.  W.  476,  a  case  where  the  defendant 
killed  an  assailant  who  had  Invaded  his 
premises  for  the  purpose  of  doing  him  bodily 
harm.  It  Is  there  said,  after  reviewing  the 
facte:  "And  be  had  a  right  to  stand  by  bis 
fence  and  contend  that  his  premises  should 
not  be  Invaded;  and,  when  assaulted  and 
wounded  as  he  was,  he  had  the  right  to  strike 
back.  If  it  appeared  to  him  as  a  reasonable 
man  to  be  necessary  to  protect  himself  from 
further  great  bodily  Injury."  See,  also.  State 
T.  BTenaon.  122  Iowa,  88,  97  N.  W.  979,  64 
L.  R.  A.  77;  State  v.  Ooerlng,  106  Iowa,  636, 
77  N.  W.  827;  State  V.  Shea,  104  Iowa.  724, 
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74  N.  W.  687;  State  v.  KUddleham,  62  Iowa, 
150,  17  N.  W.  446.  Ttw  rale  had  also  been 
announced  in  the  following  cases:  Beard  t. 
United  States,  ISS  V.  S.  550. 15  Sup.  Ct.  962. 
88  L.  Ed.  1086;  Foster  r.  Territory  (Arte) 
66  Pac.  738;  Perkins  t.  State,  78  Wis.  551. 
47  N.  W.  827:  State  T.  Gushing,  14  Wash. 
527.  45  Pac.  146,  63  Am.  6t  Bep.  883;  Baker 
T.  Commonwealth,  93  Ky.  302,  19  S.  W.  975; 
Bunyan  T.  State,  57  Ind.  80.  26  Am.  Rep. 
62;  Erwln  t.  State,  29  Ohio  St  186,  23  Am. 
Bep.  733;  Williams  t.  State,  80  Tex.  App. 
430, 17  8.  W.  1071. 

The  eTldence  tended  to  show  that  the  de- 
fendant was  drunk  when  he  shot  Colwell, 
and  the  court  Instructed  that  Intoxication 
afforded  no  "excuse  or  defense  for  the 
crime."  but  did  not  instruct  as  to  its  Influence 
on  the  Intent  of  the  defendant  Where  the 
specific  intent  Is  the  gist  of  the  crime,  It  is 
always  competent  to  prove  facts  that  tend  to 
show  lack  of  such  Intent  and  It  is  manifest 
that  the  Jury  should  have  been  Instructed  on 
this  branch  of  the  case.  The  Jury  was  not 
clearly  Instructed  on  the  subject  of  who  com- 
menced the  quarrel,  nor  was  It  clearly  In* 
stmcted  that  the  state  must  prove  that  the 
defendant  was  not  acting  In  self-defense. 
Bee  State  v.  Usher  (Iowa)  102  N.  W.  101. 

Other  errors  are  argued,  but  as  they  are 
not  likely  to  arise  on  a  retrial  of  the  case, 
we  need  give  them  no  further  attention. 
For  the  errors  pointed  out  the  Judgment  la 
reversed  and.  the  case  remanded. 

Reversed  and  remanded. 


PNEUMATIC  WEIGHER  00.  t.  BUBN- 
QUIBT. 

(Bnpreme  Oonrt  of  Iowa.  Nov.  14,  1905.) 

1.  AvnAL — BxvRW  —  SnrnonnoT  or  Evi- 
dence. 

Under  an  aasisnment  of  error  that  the  ver- 
dict was  without  suffident  support  In  the  testt- 
■Mnj.  the  Bimreme  Court  Is  bound  to  accept  as 
•rtablisbed  all  that  the  testimony  fairly  tends 
to  prove  in  appellee's  favor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error.  K  !»28-3834.] 

2,  PBIHCIFiO.    AND    AOENT  —  AOIION  EOS 

Wbonoeul  Act  or  Agent— Evidence. 
In  an  action  to  recover  the  price  of  a  ma- 
chine, the  petition  declaring  solely  upon  a  writ- 
ten contract  of  agency  and  charging  that  de- 
fendant in  violation  of  the  conditions  of  sudi 
contract,  failed  to  procure  a  proper  settlement 
from  the  purchaser  before  the  madilne  was  de- 
livered, evidence  fteld  to  support  a  verdict  that 
the  attempted  sale  was  not  made  by  defendant 
under  or  pursuant  to  the  written  contract 
8.  Tboteb  and  CoiTTEBSioH—AcnoKB— Peti- 
tion. 

Where  the  petition  In  an  action  to  recover 
the  price  of  a  machine  declared  solely  on  a  writ- 
ten contract  of  agency,  and  charged  that  defend- 
ant In  violation  of  the  oonditions  of  the  con- 
tract failed  to  procure  a  proper  settlement  from 
the  purchaser  before  the  machine  was  delivered, 
and  failed  to  return  the  machine  upon  demand 
therefor  by  plaintiff,  and  neglected  to  prop^ly 
store  and  care  for  it  after  its  return  by  tha  pur- 
chaser, it  did  not  authorise  a  recovery  for  the 
conversion  of  the  machln«b 


Appeal  from  DlBtrlct  Court,  WebBterOron- 

ty ;  J.  B.  Whltaktt',  Judge. 

Action  to  recover  the  price  of  a  machine 
alleged  to  have  been  sold  and  dellTwed. 
Verdict  and  Judgment  for  the  defendant,  and 
plaintifr  appeals.  Affirmed. 

Wm.  T.  caiantland,  for  appdlaqt  Ku- 

yon  it  O'Connor,  for  appellee. 

WEATEB.  J.  On  July  80,  1900.  the  de- 
fendant a  hardware  merchant  at  DaTton, 
Iowa,  wrote  to  the  plaintiff,  at  Indianapolis, 
Ind.,  a  letter  saying:  "I  have  a  customer 
for  one  of  your  elevators  and  weighers.  I 
wish  you  would  send  me  one  of  your  travel- 
ers quick,  and  we  can  make  the  deal."  At 
this  time  no  business  relations  as  principal 
and  agent  or  otherwise,  existed  between  the 
parties,  and  the  correspondence  was  Inspired 
by  the  fact  that  one  Allen,  a  customs  of  the 
defendant  had  seen  an  advertisement  of  the 
plaintiff's  machines  and  expressed  a  desire 
to  purchase  one,  If  upon  Inspection  and  trial 
It  proved  satisfactory.  Plaintiff  received 
the  letter  August  1,  1900,  and  at  once  noti- 
fied one  Wilson,  Its  agent  or  traveler  having 
■charge  of  that  territory,  to  go  to  Dayton 
and  look  after  the  matter.  Wilson,  with 
the  manager  of  defendant's  store,  went  to 
see  Allen,  who  refused  to  sign  any  written 
order  for  the  machine,  but  orally  agreed  to 
purchase  if  npon  trial  he  found  It  satisfac- 
tory. After  returning  to  defendant's  place 
of  business,  as  the  testimony  on  his  part 
tends  to  show,  a  written  contract  by  which 
the  defendant  undertook  to  act  as  plalntiflTs 
agent  was  made  and  forwarded  to  plaintiff 
for  approraL  At  the  same  tlme^  by  letter 
or  by  td^apb,  Wllacm  ordered  or  reqneated 
a  madilne  to  be  shipped  to  defendants*  ad- 
dress for  trial  by  Allen.  The  machine  was 
■helped  on  August  7,  1900,  and  the  contract 
of  agency  waa  approved  on  the  following 
day.  The  contract  of  agency  contained  no 
reftfenosB  to  the  sale  to  Allen  at  to  the 
machine  already  shipped  tor  that  pnxpoae. 
Oh  the  arrival  of  the  machine  the  defendant 
(acting,  as  he  claims,  at  the  request  and  for 
the  accommodation  of  Alien)  paid  the  freight. 
Within  a  few  days  Wilson  arrived,  and  with 
his  assistance  and  direction  the  machine  was 
taken  from  the  railway  station  to  Allai*8 
farm,  when  It  was  discovered  that  the  oon* 
nectlona  for  attaching  It  to  the  actuator 
were  not  the  proper  pattmi,  and  he  ordered 
the  needed  parts  from  the  plaintiff  by  wire. 
The  attachment  was  not  foUy  made  aotll 
August  22,  1900.  When  first  Started,  the 
machine  aenned  to  d6  good  wort  and  de- 
fmdant  ao  reported  to  plaintiff,  but  befora 
the  trial  vaa  over  Allw  became  dlasatlafled, 
allege  that  the  elevator  clogged  and  other- 
wise failed  to  operate  proporly,  for  which 
reasons  he  refused  to  complete  the  purchase. 
Up<m  report  of  this  complaint  Wllaon  re- 
turned and  sou^t  to  remedy  or  remove  the 
defects  complained  ot,  hot  without  avail. 
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and  on  September  9,  1900,  AJIen  hauled  the 
machine  back  to  Dayton,  and  left  It  on  the 
defendant's  premlBes,  giving  written  notice 
thereof  to  the  plaintiff,  at  Indienapolia.  The 
record  as  to  rabeequrat  steps  taken  in  this 
transaction  Is  quite  obBcnre,  but  It  would 
seem  that  In  fbe  summer  of  1901  the  plaintffl 
directed  the  defendant  to  return  the  machine 
to  IndlftnapoUa,  but  throi^b  some  dispute 
or  mlsnnderstandlng  as  to  which  party 
should  assume  the  freight  charges  It  was 
not  shipped,  and  on  February  28,  1903,  this 
action  was  begun.  The  petition  declares  sole- 
ly upon  the  written  contract  of  agency,  and 
charges  that  defendant,  in  violation  of  the 
conditions  of  said  contract,  failed  to  pro- 
cure a  proper  settlement  from  Allen  before 
the  machine  was  dcAlroredt  failed  to  return 
the  machine  ivon  demand  therefor  by  the 
plalntllt,  and  ne^ected  to  properly  store  and 
can  for  It  after  Its  return  by  Allen.  The 
defendant  denies  the  allegations  of  the  peti- 
tion, and  alleges  that  the  transaction  with 
Allen  tras  conducted  by  plalntKTa  agent; 
Wilson,  and  that  such  sale  or  attempted  sale 
was  not  made  by  defendant  or  under  or  pur- 
suant to  the  written  contract  between  him 
and  the  plalnttflF. 

The  issue  presented  Is  one  of  fitct  only, 
and  counsel  for  appellant  plants  his  demand 
for  a  reversal  upon  the  proposition  that  the 
verdict  of  the  Jury  is  the  product  of  passion 
and  prejudice  and  without  sufficient  support 
In  the  testimony.  We  are  unable  to  concur 
to  that  view.  Under  eacb  an  assignment  of 
error  we  are  bound  to  accept  as  established 
all  that  the  testimony  f^ly  tends  to  prove 
In  appellee's  tevor,  and  uprai  all  the  essen- 
tial facte  in  controversy  there  was  at  least 
some  evidence  In  support  of  the  defense. 
Plaintiff  saw  fit  to  rest  Ite  claim  solely  upon 
the  written  contract  of  agency.  Ab  we  have 
seen,  the  deal  with  Allen  was  arranged  by 
Wilson  before  the  written  contract  of  agency 
between  plathtlfT  and  defendant  was  exe- 
cuted, and  the  machine  was  shipped  from 
the  house  before  that  contract  was  approved. 
The  contract  makes  no  mention  of  that 
machine,  nor  does  it  appear  that  defendant 
ever  assumed  any  responsibility  concerning 
It,  except  to  go  out  with  Wilson  and  assist 
In  obtaining  Allen's  verbal  order,  and  in  at- 
tempting to  set  up  the  machine  after  ite  ar- 
rival. While  nothing  la  shown  to  have  been 
said  upon  that  subject.  It  Is  very  likely  that 
the  appellee  expected  to  receive  a  commission 
or  compensation  of  some  kind  had  the  sale 
been  finally  consummated,  but  we  think  it 
quite  clear  that  his  right  to  such  compensa- 
tion. If  any,  wonld  exist  todependent  of  the 
written  contract,  and  that  an  action  could 
not  have  been  maintained  by  him  to  recover 
upon  the  written  agreement  The  appellee 
was  not  the  agent  of  appellant  when  he  wrote 
the  letter  requesting  that  a  salesman  be  sent 
to  Daytoa  He  did  not  suggest  a  desire  or 
request  for  oommlssfon,  and,  had  Wilson 


come  and  made  a  completed  sale  to  Allen 
without  other  or  further  agreement  with  ap- 
pellee, the  latter  would  have  had  no  legal 
ground  for  complatot  Wilson  did  come,  and 
on  the  hope  that  Allen  would  purchase  order- 
ed the  machine  and  attempted  unsuccessfully 
to  make  It  work  to  Allen's  satisfaction.  It 
Is  doubtless  true  that  but  for  this  transac- 
tlon  which  brought  the  parties  Into  commu- 
nication the  contract  of  agency  wonld  not 
have  been  consummated,  but.  In  the  absence 
of  some  agreement  to  that  effect,  we  cannot 
say  as  a  matter  of  law  that  a  transaction 
which  was  tolttated  before  the  contract  was 
executed  or  approved  and  to  which  It  makes 
no  reference  Is  to  be  governed  by  Ita  terms. 
This  conclusion  renders  nnnecessary  a  fur- 
ther consideration  of  the  case. 

The  suggestion  of  counsel  that,  if  not  en- 
titied  to  recover  upon  the  terms  of  the  writ* 
ten  contract,  appellant  at  least  made  a  good 
case  for  the  conversion  of  the  machine,  Is 
not  Justified  by  reference  either  to  the  plead- 
Ings  or  to  the  testimony.  Appellee  exercised 
no  control  over  the  machine,  and  was  under 
no  obligations  to  return  it  at  his  own  ex- 
pense. 

The  Judgment  of  the  district  court  is  af- 
firmed. 


STATE  ex  reL  TOWN  OF  SIGOUBNET 
V.  NELSON. 
(Supreme  Conrt  of  Iowa.  Nov.  11^  190Bw) 

1.  liiomsu  —  MxBOB&iin  —  Pnsoiis  Iif- 

OLODKO. 

One  employed  as  a  traveling  salesman,  re- 
otivlng  a  stated  salary  and  expenses,  exposing 
samples  and  soliciting  orders  from  consumerB, 
which  be  sent  to  his  employers,  who  shipped  the 
goods  to  the  purchasers,  vras  not  a  merchant, 
within  a  dty  ordinance  requiring  a  "translMit 
merchant"  to  take  out  a  license. 

2.  Sahb. 

Code,  I  700,  giving  cities  and  towns  power 
to  define  by  wmnanoe  wbo  shall  be  conndered 
transient  merchants.  Is  not  a  grant  ot  power  to 
declare  those  persons  to  be  merchants  who  by 
universal  acceptance  In  the  business  world  are 
not  soch. 

Appeal  from  District  Court,  Keokuk  Coun- 
ty; B.  W.  Preston,  Judg& 

The  defendant  was  convicted  before  the 
mayor  of  fba  town  of  SlSoumey  of  having 
violated  an  ordinance  of  said  town,  and  he 
appealed  to  the  district  court,  whwe  he  was 
again  convicted.  He  now  appeals  to  this 
court  Reversed. 

•  Brown  ft  WUIcodcson,  for  anitflant 
Stodcham  ft  Hamilton,  for  appellee. 

BISHOP,  3.  The  ordinance  to  question  is 
entitled  "An  ordinance  to  relation  to  licensing 
traveling  or  transient  mOTchants,"  and  to 
substance  provides  that: 

"Section  1.  No  traveling  or  transient  mer- 
chant or  othv  temporary  dealer  to  goods, 
wares  and  merchandise  slull  sell  or  ottee  for 
■ale  any  goods,  eta  within  the  Umlte  of  tSie 
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town  without  first  procuring  a  license  for 
wblcb  he  shall  pay.  etc. 

"Sec  2.  •  •  •  And  every  person  who 
shall  within  the  limits  of  the  town  solicit 
orders  from  house  to  house,  for  the  future 
delivery  of  goods,  etc.  whether  sample  or  not, 
and  any  person  who  shall  deliver  goods,  etc 
previously  sold  by  solicitor  at  retail  on  an 
order  for  future  delivery,  shall  be.  construed 
a  transient  merchant,  and  shall  pay  the  li- 
cense fee  herein  required." 

Section  3  makes  a  violation  of  the  ordi- 
nance a  misdemeanor. 

Defendant  resides  In  the  dty  of  Ottumwa, 
this  stat^  and  Is  In  the  employ  of  the  Wllk^- 
Bon  Tea  ft  Coffee  Company,  of  that  city,  as  a 
traveling  salesman,  receiving  a  stated  salary 
and  expenses.  The  manner  of  doing  biislness 
was  that  defendant  traveled  to  other  towns, 
and,  by  exposing  samples  furnished  by  bis  em- 
ployers, solicited  orders  from  consumers  di- 
rect; that  the  orders  taken  were  by  him 
sent  to  his  employers  by  mall,  and,  If  approv- 
ed and  accepted,  the  goods  were  prepared  for 
shipment — the  order  of  each  purchaser  being 
separately  prepared  and  marked— and  the 
whole  then  shipped  In  one  package,  consigned 
in  the  uame  of  the  defendant;  that  upon  re- 
ceipt of  the  goods  defendant  made  delivery 
to  the  several  purchasers,  collected  the  pur- 
chase price,  and  remitted  the  same  to  his 
employers;  that  an  account  was  kept  by  the 
company  with  each  Individual  customer,  and 
payments  by  each  were  so  credited  as  re- 
ceived. 

Tbe  principal  contention  of  appellant — 
and  the  only  one  necessary  to  be  considered — 
is  that,  as  defendant  was  not  shown  to  have 
been  a  transient  merchant,  the  town  had  no 
anthorl^  to  require  of  him  payment  of  a 
license  fee.  This  contention,  we  think,  must 
be  sustained.  While  the  cases  are  not  all 
agreed  as  to  what  constitutes  a  transient 
mfflchant,  w  peddler,  still  it  Is  clear  that 
one  engaged  simply  1ft  soliciting  orders  or 
making  delivery  of  goods  on  behalf  of  another 
is  not  a  merchant  He  Is  a  medium  through 
which  a  merchant  communicates  with  his  cus- 
tomers. What  Is  accomplished  is  no  more 
than  as  If  the  merchant  had  made  use  of 
tbe  mails  or  telephone  to  solicit  orders,  and 
of  an  express  or  transfer  company  to  make 
deliveries.  If,  therefore,  the  ordinance  In 
question  could  be  said  to  Include  by  intention 
— what  It  does  not  by  words — agents  In  Its 
definition  of  transient  merchants,  It  cannot  be 
upheld.  Code,  I  700,  gives  .to  cities  and  towns 
power  to  define  by  ordinance  who  shall  be  con- 
sidered transient  merchants— that  is,  what 
merchants  shall  be  considered  as  transient; 
but  it  cannot  be  construed  as  a  grant  of  power 
to  declare  tiiose  persons  to  be  merchants  who, 
by  universal  acceptance  in  tbe  business  world, 
are  not  such.  City  of  Waukon  v.  Fisk,  124 
Iowa,  464.  100  N.  W.  476;  Davenport  v.  Rice, 
75  Iowa,  74,  89  N.  W.  191,  9  Am.  St  Rep.  454 ; 
Stuart  T.  Cunningham,  88  Iowa,  191,  55  N.  W. 
311,  20  L.  R.  A.  480;  Jewell  t.  Board,  118 


Iowa,  47,  84  N.  W.  973 ;  Wausau  v.  Heldonan 
(Wis.)  96  N.  W.  549;  Cedar  FaUs  v.  Oentxer, 
123  Iowa.  670,  99  N.  W.  561.  The  latter 
case  Is  dted  by  counsel  for  appellee  as  an 
authority  to  sustain  the  Judgment  The  fact 
that  the  defendant  there  was  a  merchant  en- 
gaged in  selling  his  own  goods  distinguished 
the  case.  The  case  of  Iowa  City  v.  Newell, 
115  Iowa,  55,  87  N.  W.  739,  Is  not  In  point 
There  an  ordinance  requiring  the  payment  of 
a  license  by  persons  making  sales  of  goods  at 
auction  was  Involved,  and  the  question  pre- 
sented by  the  Instant  case  does  not  appear 
to  have  been  made  by  the  record. 

It  follows  from  what  we  have  said  that 
the  defendant  should  not  have  been  omvlcted, 
and  the  Judgment  is  reversed. 


STEIFF  et  al.  v.  SEIBERT  et  aL 
(Supreme  Court  of  Iowa.  Nov.  16,  1006.) 

1.  WUXS— ElBTATKS  OBKAXBD— FEB  SUfPLS. 

A  testator  cannot,  after  making  a  deviae  in 
fee  simple,  provide  prr  the  dispodtlon  of  the 
property  on  the  death  of  the  one  thus  vested 
with  an  absolute  title. 

[Ed.  Note. — For  cases  In  point,  see  vol.  49, 
Cent  Dig.  WUte,  8fi  1340,  1841.] 

2.  Saici  — Lira  Estate  —  Added  Poweb  or 
Disposal. 

A  will  giving  teatator*!  wife  all  testator's 
estate  "durlne  her  lifetime,"  and  then  authori- 
sing her  to  Bell  the  same,  or  dispose  of  It  bv  gift 
wil^  or  otherwise  as  she  might  see  fit,  and  pro- 
viding that,  in  case  any  of  tbe  property  re- 
mained undisposed  of  after  her  death,  the  same 
should  go  to  certain  of  testator's  children,  gave 
the  wife  a  life  estate  wltil  power  of  dl^osal, 
and  not  a  fee  simple. 

8.  Same — Enlabgement  of  Life  Estate. 

No  additional  power  of  disposal  given  to 
the  devisee  of  a  life  estate  b;  a  will,  which  con- 
templates the  possibilitT  of  a  portion  {>f  the 
property  remaining  undisposed  of,  and  there- 
fore subject  to  a  devise  of  the  remainder  after 
the  termination  of  the  life  estate,  will  convert 
the  davise  of  the  life  estate  into  a  fee  alm^ei, 
4.  Saue:— Devise  of  Rkuaindeb. 

Where  a  life  estate  with  power  of  disposal 
is  given  by  will,  and  provisions  as  to  the  power 
of  disposal,  no  matter  how  broad,  contemplate 
a  possibilibr  that  a  portion  of  the  property  mi^ 
remain  undisposed  of,  a  deviae  of  a  ronaioder 
in  such  portion  as  shall  be  undisposed  of  at  the 
termination  of  the  life  estate  is  effective,  and 
vests  such  remainder  In  the  devisee  named. 
Deemer  and  Bishop,  JJ.,  dissenting. 

Appeal  from  District  Court,  HancodE  Coun- 
ty :  CUfford  P.  Smith,  Judge. 

Action  for  partition  of  real  estate  and  oon- 
Btructlon  of  a  will.  Affirmed. 

Oliver  Qorden  and  Healy  Bros,  ft  Kel- 
leber,  for  appellants.  BIpley  ft  Warner,  for 
ai^ellees. 

McCLAIN,  J.  The  plaintlfTs  Caroline  Stelfl 
and  Roslna  Adams,  with  whom  their  hus- 
bands are  joined,  are  children  of  Jacob  Sei- 
bert  and  Catherine  Selbert,  both  of  whom 
are  now  deceased ;  and  the  defendants  are 
the  three  other  children  of  the  same  parents, 
the  wives  of  two  of  tbem  and  tiie  biubaiid 
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of  the  third  being  Joined  with  tbem  as  tncb. 
Plaintiffs  ask  a  constmctlOD  of  the  will  of 
Jacob  Selbert  by  which  the  two  childr«i 
plaintiffs  and  two  of  the  other  diildren  who 
are  defendants  shall  be  held  to  have  taken 
in  fee  the  real  estate  of  Jacob  Selbert  de- 
scribed In  the  will  by  waj  of  remainder  as 
devisees  under  sach  will,  sabject  to  a  life 
estate  In  the  widow,  which  has  been  termlnat* 
ed  by  bet  death ;  while  the  defendants  con- 
tend  that  nnder  the  will  the  fee  passed  to 
the  widow,  and  that  the  five  children  as  het 
belrs  are  entitled  to  partition  of  the  proper- 
ty among  them.  The  qnestlon  to  be  deter- 
mined Is  therefore  simply  this:  Has  the 
title  to  the  property  vested  In  the  fonr  chil- 
dren who  are  named  In  the  will  as  devisees 
by  virtue  of  the  provision  of  the  will,  or  has 
It  vested  In  the  five  children  as  heirs  In  com- 
mon of  the  widow?  And  this  qnestlon  Is  to 
be  answK«d  by  determining  whether  the 
will  gave  a  fee-timple  estate  or  only  a  life 
estate  to  the  widow. 

The  provisions  of  the  will  to  be  constmed 
are  aa  follows:  "Item  1.  Subject  to  the 
payment  of  all  my  Just  debts  and  funeral 
expenses,  I  will,  devise  and  bequeath  to  my 
wife,  Catherine  Selbert,  all  the  estate  of 
wblch  I  may  die  seised  and  possessed,  both 
real  and  personal,  during  her  lifetime,  which 
shall  be  In  Hen  of  all  her  statutory  rights  In 
and  to  my  estate,  and  It  Is  my  will  that  she 
use  said  property  as  her  own  as  long  as  she 
may  live  and  that  she  dispose  of  the  same, 
either  principal  or  Interest,  as  she  may 
choose.  And  I  hereby  authorize  her,  with- 
out an  order  from  the  court,  to  sell  and  dis- 
pose of  such  property  as  she  may  deem  fit 
and  to  execute  convenances  thereof.  I  also 
hereby  authorize  her  to  dispose  of  any  part 
of  said  property,  by  gift,  or  by  will,  or  other- 
wise, aa  absolutely  as  she  might  do  were  It 
ber  own.  Item  2.  In  case  any  part  of  my 
said  pn^Krty  remains  after  the  death  of  my 
said  wife  not  disposed  of  by  her,  I  will,  de- 
vise and  bequeath  the  same  as  follows:  (1) 
To  my  daughter,  Louisa  Nonnweller,  wife 
of  Jacob  Nonnweller,  the  sum  of  twenty- 
five  dollars  In  cash.  (2)  To  my  children, 
Peter  Selbert,  Christian  Selbert,  Caroline 
Stelff,  wife  of  Fred  Stelff.  and  Boslna  Adams, 
wife  of  Frank  Adams,  all  the  rest,  residue 
and  remainder  of  my  estate,  real  and  person- 
al and  mixed,  share  and  share  alike,  to  do 
with  and  dispose  of  as  they  may  see  fit" 

If  the  first  paragraph  of  the  will,  by  It- 
self, vests  a  fee  simple  title  In  the  widow, 
then  the  second  paragraph  Is  rendered  of  no 
effect;  for  a  testator  cannot,  after  making 
a  devise  in  fee  simple,  i»rovlde  for  the  dis- 
position of  the  property  on  the  death  of  the 
one  thus  vested  with  an  absolute  title.  In 
re  Burbank's  WIU,  69  Iowa,  S78,  28  N.  W. 
648;  Bills  V.  Bills,  80  Iowa,  269,  46  N.  W. 
748,  8  U  R.  A.  096,  20  Am.  St  Rep.  418;  Law 
V.  Douglass,  107  Iowa,  606,  78  N.  W.  212; 
Ucyor  T.  Weller.  121  Iowa,  51,  96  N.  W.  2M; 
Luckor  T.  McOray,  125  Iowa,  691,  101  M.  W. 


516.  If,  on  the  other  hand,  the  first  para- 
graph confers  a  life  estate .  only  upon  tbe 
widow  with  an  added  power  of  disposal,  then 
the  second  paragraph  has  full  force  and 
validity,  and  oonfera  upon  the  devisees  nam- 
ed therein  a  vested  remainder  In  so  much 
of  the  property  as  the  widow  may  not  have 
disposed  of  during  her  lifetime.  Spaan  v. 
Anderson,  116  Iowa,  121,  88  N.  W.  200; 
Podarll  T.  Clark,  118  Iowa.  264,  91  M.  W. 
1091. 

We  think  that  this  will  must  be  construed 
as  giving  the  widow  a  life  estate  with  power 
of  disposal,  and  not  a  fee  simple.  Such  a 
constructifm  would  give  effect  to  both  para- 
graphs of  the  win,  while  the  contrary  con- 
struction would  nulU^  the  second  parngrnpb. 
But  the  controlling  consideration  Is  that  the 
language  of  the  first  paragraph  In  itself 
limits  the  Interest  of  the  widow  to  a  life 
estate  with  power  of  disposal  and  does  not 
purport  to  give  her  absolute  ownership.  The 
language  differs  from  that  of  the  will  con- 
strued In  Lackey  v.  McCray,  supra.  In  this 
Important  particular  that  In  this  will  tbe 
devlee  Is  to  the  widow  "during  her  life- 
time," while  In  the  Lw^ey  will  it  was  to 
the  widow  "to  be  by  her  used  and  disposed 
of  during  her  natural  life."  In  oth^  words, 
the  reference  to  the  lifetime  of  the  widow  In 
the  present  will  is  made  In  describing  the 
extent  of  her  Interest  while  In  the  Luckey 
will  It  was  made  In  describing  tbe  uses  which 
sbe  might  make  of  the  property.  Or  to  state 
the  distinction  In  more  general  tenuB,  the 
testator  In  this  will  devises  a  life  estate 
and  adds  a  power  of  dlqK>sal,  while  In  the 
Luckey  will  an  absolute  devise  was  made 
with  added  and  unnecessary  spedflcatlons 
as  to  tbe  uses  wblch  tbe  widow  might  make 
of  the  estate  thus  devised. 

The  ultimate  contention  for  appellant  must 
be  that  although  the  testator  In  this  will 
spedflcally  devised  to  the  widow  only  a  life 
estate,  the  power  of  disposal  added  to  It 
Is  BO  broad  that  the  life  estate  Is  thereby 
enlarged  to  a  fee,  and  that  the  whole  para- 
graph construed  together  is  In  effect  an  ab- 
solute devise  to  the  widow ;  but.  In  view  of 
tbe  recognized  distinction  made  In  our  cases 
between  the  devise  of  a  life  estate  with  a 
power  of  disposal  added  thereto  and  the  de- 
vise of  an  absolute  title  with  unnecessary 
and  wholly  Inoperative  specifications  as  to 
tbe  power  which  It  Is  Intended  the  devlaee 
shall  exercise  with  reference  to  tbe  property 
thus  absolutely  devised,  we  think  that  no  ad- 
ditional power  of  disposal  given  to  the  dev- 
isee of  a  life  estate,  which  evidently  con- 
templates the  possibility  of  a  portion  of  the 
property  remaining  undisposed  of  and  there- 
fore subject  to  the  devise  of  the  remainder 
after  tbe  termination  of  the  life  estate,  will 
convert  tbe  devise  of  a  life  estate  into  a 
devise  In  fee  simple.  In  Podarll  v.  Clark, 
supra,  the  court  expressly  refrained  from  any 
opinion  as  to  whether  a  power  of  disposal 
•0  broad  aa  to  taMdnde  a  dlqwaal  by  will 
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would  enlarge  a  life  estate  to  an  abeolnte 
estate,  bat  see  no  reason  wby  It  sbonld 
hare  that  dEect,  and  oor  attention  Is  wt  call- 
ed to  any  antliorltiea  requiring  soeh  a  con- 
struction. We  think  tiie  propOT  mle  i»  this, 
that,  where  a  life  estate  Is  given  and  the 
proTl^ons  aa  to  an  added  power  of  disposal, 
no  mattra-  how  broad,  contemplate  a  pos- 
MblUtj  that  a  portion  of  the  proper^  may 
remain  ondl^osed  of  onder  that  power,  the 
proTlslwi  as  to  a  remainder  In  sndi  portion 
as  shall  be  undisposed  of  at  the  termination 
of  the  life  estate  Is  effectlTe  and  rests  sncb 
remainder  In  the  devisees  named.  As  snp- 
porting  this  general  rule,  see  the  ftiUowli^ 
recent  cases:  Widow's  Home  t.  Lljtpardt, 
70  Ohio  St  261,  71  M.  B.  770;  Toerk  t. 
Schneler  (N.  J.  Brr.  ft  App.)  00  AU.  867; 
Melttni  T.  Oan^  121  Oa.  693,  40  8.  HL  600 ; 
riske  T.  Flske's  Heirs  (R.  I.)  88  Atl.  740. 

We  therefore  approve  the  coostmctlon 
placed  on  the  will  by  the  trial  court,  and  the 
decree  Is  affirmed. 

DBBBIBR  and  BISHOP,  JJ.,  dissent 


HCBCBDBD  t.  OBAWFOBD  et  il. 
(Snprame  Goort  of  Iowa.  Nor.  tS,  180&0 

Civn,  RioHTS-BATiHa  Houses— Dibcuuika.- 

Tion. 

Under  the  cMl  rights  atatate  (Code,  | 
6008),  proTiding  that  all  persons  shall  be  en- 
titled to  fall  and  equal  enjoyment  of  the  ac- 
commodations of  eaong  booses,  a  place  where 
meals  were  served  to  whomsoever  applied,  at 

firices  charged  to  all,  was  an  eating  house ;  but 
C  meals  were  served  only  in  purauance  of  prevl- 
oos  arrangement  to  particalar  Individaals,  rath- 
er than  to  any  who  might  apply,  It  was  a  pri- 
vate boarding  house  ouy,  not  within  the  pro- 
vision of  the  statute. 

Appe^  from  District  Codrt  Polk  Counl?; 
A.  H.  McYey,  Judge. 

Action  for  damages  occasioned  by  the  re- 
fosal  to  allow  plaintiff  to  eat  at  the  defend- 
ants table.  Verdict  and  judgment  for  plain- 
tiff, and  defendants  aiqwal.  Affirmed. 

McHenry  ft  Graham,  for  appellants.  & 
Joe  Brown,  for  appellee. 

LADIX  J<  Ttke  plalntlfl  was  one  of  the 
Jurors  to  whom  a  civil  cause  had  been  sub- 
mitted at  tiie  January,  1901,  term  of  the 
district  court  of  Polk  county.  Pending  their 
deUberatt(»is,  the  bailiff  In  chaive  arranged 
with  d^Ukdants  to  serve  diimw  for  the  Ju- 
rors, and  conducted  them  to  their  house.  Up- 
on tfadr  arrival  the  defendants,  u  the  evi- 
dence tended  to  show,  refused  to  allow  plain- 
tiff to  sit  at  their  table  solely  because  of  hU 
color,  whereupon  tbe  other  Jurors  were  s»v- 
ed,  end  be  was  compelled  to  go  elsewhere 
for  food.  It  is  not  questioned  but  tiiat  this 
was  In  violation  of  the  dvil  rights  statute, 
if  defendants  were  maintaining  an  eating 
bouse  such  as  therein  contemplated.  That 
statute  declares  that  *W1  persons  within  this 
state  ahaU  be  entitled  to  tbe  full  and  equal 


mjoyment  of  the  accommoOatloBS,  advanta- 
ges, facilities  and  privll^^  of  inns,  restau- 
rants, chop  houses,  eating  houses,  lunch 
counters  and  all  other  places  wbore  refresh- 
m«ita  are  served,  public  conveyances,  barber 
shops,  bath  bouses,  theaters,  and  all  other 
places  of  amusement  Any  person  who  shall 
violate  the  provisions  of  this  section  by  de- 
nying to  any  person,  except  for  reasons 
law  aniHcable  to  all  persons,  the  full  en- 
Joymmt  of  any  of  the  accommodaU<nu,  ad- 
vantages, facilities  or  inivlleges  enumerated 
herein,  or  by  aiding  or  Inciting  sudi  denial, 
shall  be  guilty  of  a  misdemeanor."  Code,  I 
6008.  The  evil  sou^t  to  be  remedied  was 
unjust  m  groundless  discrimination  between 
individuals  where  the  public  genwally  are 
invited  to  be  served  or  entertained.  See 
Bowlln  V.  I^on.  97  Iowa,  686,  25  N.  W.  766. 
66  Am.  Bep.  866.  If,  then,  the  object  and 
practice  of  defendants  was  to  serve  meals 
to  whensoever  applied,  at  prices  c3uiv;ed 
to  all,  their  place  was  an  eating  house  with- 
in the  meaning  of  this  statntsw  It  meals 
w«e  served  only  in  pursuance  ot  previoos 
arrangementa,  and  therefore  to  particular 
individuals,  rather  than  to  any  who  might 
Apply,  It  was  a  private  boarding  bouse  only. 
The  distinction  was  clearly  drawn  In  the 
fifth  paragraph  of  the  courtTs  charge:  **ir 
you  find  frmn  a  preponderance  of  the  evi- 
dence in  this  case  that  the  defendanto  coo- 
ducted  a  place  where  those  who  came  were 
received  as  guests  and  served  with  meals 
without  any  previous  i^reonent  aa  to  the 
duration  of  their  stay  or  the  terms  of  their 
entertainment,  thai  you  will  be  authorised 
to  find  that  ttie  defendanto  kept  a  public 
eating  house." 

But  defendants  insist  that  this  was  erro- 
neous, in  that  the  elemmt  of  publldty  was 
omitted,  and  in  support  of  their  ctmtention 
cite  decisions  drawing  tbe  distinction  be- 
tween  an  Inn  or  hotel  and  a  boarding  house. 
Thus  in  Lytm  v.  Smith,  Hwris,  184,  186,  the 
court  speaking  throu^  Mason«  0.  J.,  said  in 
reference  to  what  constitates  an  Innkeeper: 
"He  Should  hold  himself  out  to  the  world 
as  an  innkeeper.  It  is  not  neceesary  that 
he  should  have  a  sign  or  licoise,  provided 
that  he  has  in  any  other  mannw  anthorlzed 
the  general  understanding  that  his  was  a 
public  house,  where  strangers  had  a  right  to 
require  accommodatloDS.*'  In  Fay  v.  Padfle 
Imp.  Co.,  98  OaL  268,  26  Faa  1009^  28  Pec 
948,  16  I*  B.  A.  188,  27  Am.  St  Bep.  198. 
aeveni  d^ltions  of  Inns  are  oHlected,  and 
the  distinction  mentkmed  is  clearly  stated: 
"The  fact  that  the  house  is  open  for  the  pub- 
lic, that  those  who  patronlBe  it  orane  to  It 
upon  the  Invitation  which  Is  eztrnded  to 
the  general  public^  and  without  prerlons 
agreement  tor  accommodation,  and  without 
any  previous  agreemrat  as  to  ttie  duration 
of  ttMiT  Stay,  marks  the  important  distlnc. 
tion  between  a  hotel  or  inn  and  a  boarding 
hoioew"  Again,  tin  dUEerence  is  noted  in 
Schonlar  on  Bailment^  p.  2S8:  **An  Inn  Is  a 
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hooHe  where  a  keeper  holds  hlmeelf  out  as 
ready  to  receive  all  who  may  choose  to  re- 
sort thither  and  pay  an  adequate  price  for 
the  entertainment;  while  the  keeper  of  a 
boarding  house  reserves  the  choice  of  comers 
and  the  terms  of  accommodation,  contractlnff 
spedally  with  each  customer,  and  most  com- 
monly arrai^lng  for  long  periods  and  a 
definite  abode."  If,  then,  the  distinction  be- 
tween an  inn  or  hotel  and  a  boarding  house 
be  accepted  as  the  test  to  be  applied  In  de- 
termining whether  a  place  Is  an  eating  house 
or  iHwrdlng  house  as  contemplated  by  his 
statute,  we  think  It  was  adopted  In  this 
case.  Not  from  advertlsementB  or  signs 
alone  was  the  true  character  of  the  estab- 
lishment to  be  ascertained,  but  from  the 
manner  of  conducting  the  business  aa  well, 
and.  If  meals  were  served  by  defendants  to 
whomsoever  came,  at  a  uniform  price,  as  the 
evidence  tended  to  show,  this  was  a  suffi- 
cient holding  out  to  the  world  to  constitute 
it  a  public  eating  house.  The  Instruction 
was  right 
Affirmed. 


mfPIRB   POBTLAND   OBHBNT  00.  v. 
FATNBi  BRADSHAW,  McMAHON 
ft  GO.  et  al. 

(Supreme  Court  of  Iowa.   Nov.  15,  190S.) 

llBOHAinca'  LmTa— Job— CoiTTRAOTOB— FAUr 
vuE  TO  Fzu  m  Tub— RioKTs. 

Under  Code,  t  80M,  providing  that  a  sub- 
contractor who  fails  to  file  hia  claJm  within  30 
days  from  completion  of  work  shall  only  be  en- 
titled to  enforce  It  to  the  extrat  of  the  balance 
due  to  the  contractor,  a  subcontractor  who  is 
■0  delingnent  fs  within  the  statute,  tboagh  the 
owner  knew  tiiat  the  aubeontractor  bad  not 
been  paid  whw  he  mads  paymsnta  to  the  con- 
tractor. 

[Eld.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Mechanics'  Liens.  If  157,  lfi&] 

A]H>eal  from  District  Court;  Monroe  Ooon- 
ty;  a  W.  Vermillion,  Judge. 

Suit  In  equity  to  foredose  a  mechanic's 
lira.  There  was  a  trial,  and  a  Judgment  fbr 
the  railway  company.  The  plaintiff  appeals. 
Affirmed. 

Berryhlll  ft  Henry,  for  appellant  Qeo.  W. 
Seevers  and  T.  B.  Perry,  for  awellee. 

9HERWIN,  C.  J.  The  Iowa  Central  Rail- 
way Company  contracted  with  Payne,  Brad- 
shaw,  McMahon  &  Co.  for  the  construction  of 
a  bridge  on  Its  line  of  road,  and  the  plaintiff 
fumlahed  said  contractors  cement  used  in 
buildli^  the  bridge,  for  which  there  is  a  bal- 
ance due  of  $4,055.6d.  The  last  Item  of  mate- 
rial was  furnished  on  the  25th  day  of  April, 
1900.  and  the  plaintiff's  lien  statement  was 
filed  and  notice  thereof  was  served  in  May. 
1902,  some  time  after  the  principal  contract- 
ors had  been  paid  In  full.  In  March,  1900, 
the  railway  company  made  a  payment  of  $2,- 
500  to  the  contractors,  and  In  April  of  tlw 
sama  year  It  paid  to  their  laborers  who  bad 


not  Sled  Hens  a  sum  In  excess  of  $2,000.  Thb 
appellant  contends  that  these  two  payments 
should  not  have  been  made  because  the  rail- 
way company  then  knew  that  It  had  furnished 
material  for  the  bridge,  for  which  it  had  not 
been  paid,  and,  such  being  the  case,  that  the 
railway  company  is  liable  to  It  for  the  aggre- 
gate amount  of  the  two  payments.  The  pre- 
cise point  was  decided  adversely  to  the  ap- 
pellants contention  In  Thompson  &  Thompson 
V.  Spencer,  95  Iowa,  03  N.  W.  695,  wbwe 
the  subcontractor  failed  to  file  his  lien  within 
the  statutory  period,  and  where  the  owner 
had  made  payments  which  would  not  relieve 
blm  from  liability  to  the  subcontractor.  If 
the  latter  bad  filed  his  statement  within  the 
time  provided' by  the  statute.  The  various 
provisions  of  the  statute  were  there  discussed 
and  harmonized  as  far  as  Is  possible,  and  we 
need  not  again  go  over  the  same  ground.  The 
conclusion  was  that  a  subcontractor  who  falls 
to  file  his  claim  for  a  lien  until  aft^  the  ex- 
piration of  thirty  days  is  mtltled  only  to  the 
amount  unpaid  on  the  contract  at  that  .  time. 
See,  also.  Walker  v.  Queal,  91  Iowa,  704,  58 
N.  W.  1083.  The  Hen  is  statutory,  and  what- 
ever rights  a  subcontractor  has,  who  baa  not 
compiled  with  the  provisions  of  sections  3092 
and  3093,  must  be  found  In  the  provisions  of 
section  3094  (Iowa  Code) ;  and.  as  it  Is  there- 
in expressly  provided  that  the  lien  created 
thereby  shall  be  enforced  only  to  the  extent 
of  the  balance  due  from  the  owner  to  the  con- 
tractor. It  la  manifest  that  the  owner's  knowl- 
edge that  a  subcontractor  has  furnished  mate- 
rial for  which  he  has  not  been  paid  can  create 
no  liability,  even  if  there  might  have  been  lla- 
blUty  If  the  subcontractor's  claim  had  been 
filed  within  the  limit  of  time  fixed  by  the  stat- 
ute. See,  also.  Lindsay  &  Phelps  Company  v. 
Bruno  Zoeckler  et  aL  (decided  In  October  of 
present  term)  104  N,  W.  802.  The  cases  re- 
lied upon  by  the  appellant  do  not  decide  the 
question  involved  here,  and  are  therefore  qot 
controlling. 

The  Judgment  below  Is  rlgh^  and  it  is  af> 
firmed. 


COLE  V.  BOCK. 

(Snpreme  Court  of  Iowa.   Nov.  16,  1905.) 

JuBTicKB — SrinnjiTiow  roB  Jubisdiotioit. 

Stipulation  in  each  of  two  notes,  each  less, 
bnt  aggregating  more,  than  $100,  giving  a  jus- 
tice juriadiction  on  toe  note,  held  not  to  give 
him  Jurisdiction  of  an  action  on  the  two  notes, 
under  the  statute  authorizing  the  giving  by 
consent  of  jurisdiction  to  a  justice  in  an  action 
tor  more  than  (100. 

.^V>eal  from  District  Court,  Polk  County ; 
a  P.  Hohnes,  JiOEe. 

Action  on  two  promissory  notes  resulted 
in  Judgment  for  defadant  The  plaintiff 

appeals.  Dismissed. 

C.  C.  Oole^  pro  se.  Conner  ft  Lalley,  for 
appellee. 
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'  PER  ODBIAH.  Tbto  action  was  began  In 
Jtwtlce  court  March  28,  1900^  on  two  notes 
dated  January  15,  1806,  bearing  Interest  at 
the  rate  of  8  per  cent  per  annum  from  date ; 
the  one  for  $100,  and  the  other  for  (27^ 
Each  contained  a  danse  agreeing  that  "any 
Justice  of  the  peace  may  have  Jurisdiction  on 
thUi  note  to  the  extent  of  three  hundred 
dollars."  The  Jurisdiction  of  the  Justice  was 
challenged  on  the  ground  that  the  consent 
contained  In  each  note  did  not  extend  the 
Jurlsdlctiai  over  the  two  notes  In  one  case. 
This  was  orerruled.  and  Judgment  entered 
against  defoidant,  who  appealed,  to  the 
district  court,  where  a  motion  to  dismiss 
the  action  aniears  to  hare  been  OTerruled, 
and  upon  trial  Judgment  entered  on  the 
merits  dismissing  the  plaintiff's  petition. 
Since  the  appeal  to  this  court  the  questkm 
thus  raised  has  been  set  at  rest  by  Hannasch 
T.  Hoyt  103  M.  W.  102.  and  following  that 
dedslon  the  action  wUl  stand  dismissed  for 
want  of  JurisdlctUm. 
Dismissed. 


HUBBABD  T.  STATH  LIFE  INS.  OO.  OF 
INDIANAPOLIS.  IND. 
(Supreme  Conrt  of  Iowa.  Nor.  16,  1006.) 

1.  iHsuBAiroB — ^AGBEBMBnr  ns  PraicT— R» 

BCIBHION. 

Plaintiff  delivered  an  application  for  a 
life  policy  and  a  note  for  the  first  premium  to 
the  agent  of  an  Insurer,  porsaant  to  an  agrea- 
ment  tliat  the  same  were  to  be  deposited  in  a 
bank  nntil  plaintiff  was  satisfied  that  every- 
thing cCTicerning  the  negotiations  was  right. 
Eeld,  that  plaintiff,  if  not  satisfied  with  the 
proposed  contract,  could  rescind  the  agraement 
and  demand  the  return  of  Ms  note. 

2.  Tboter  and  Conversion— Convibsioh  or 
Notb-~Meabubb  of  Damages. 

Where  a  note  was  cooTerted  and  negotiated 
before  maturity,  the  measure  of  damages  waa 
the  face  value  of  the  note,  together  with  the  In- 
terest provided  for. 

tEd.  Note. — For  cases  in  point,  see  voL  47, 
Cent.  Dig.  Trover  and  Conversion,  S  206.] 

8.  SaUB — JUDQUENT. 

A  judgment  for  the  conversion  of  a  note 
may  Include  Interest  on  the  note  from  Its  date 
to  the  rendition  of  the  Judgment,  regardless  of 
whether  the  note  provides  for  interest  or  not. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Trover  and  Conversion,  |  2&4.] 

4.  Appeal — Excessive  Vebdict — Review. 

The  objection  that  a  verdict  is  excessive 
caDQOt  be  raised  for  the  first  time  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cmt.  Dig.  Appeal  and  Error,  f  13I>1.] 

Appeal  from  District  Court,  Buchanan 
County ;  Franklin  C  Piatt,  Judge 

Action  to  recover  damages  for  the  conv^ 
sloD  by  defendant  of  a  premium  note  given 
for  life  Insurance.  Judgment  tm  directed 
verdict  for  plaintUf.  Defendant  appeals. 
Affirmed. 

Charles  B.  CofBn,  Go(A  &  Cook,  and  B.  B. 
Leach,  for  appellant  Charles  B.  Ranater 
and  B.  B.  Hooner,  for  appelleeu 


HcOLAIN,  J.  As  ttie  result  of  negoHatlonft 
for  a  $20,000  endowment  policy  In  the  de- 
fendant company,  .under  a  special  arrange- 
ment by  which  be  was  to  have  a  rebate  of 
seven  years*  premiums,  plalntiUC  oecuted  to 
one  Crane,  the  agent  of  defoidant;  his  prom- 
issory note  for  $056.20  fbr  tba  first  annual 
premium  payment,  accompanying  an  applica- 
tion for  such  a  policy,  which  warn  to  be  is- 
sued by  the  company  on  the  passing  of  a  sat- 
isfactory medical  examination,  with  the  st^ 
nlatlon  that,  In  the  event  the  policy  should 
not  be  issued,  the  amount  of  the  pronium  was 
to  be  returned  to  the  plaintiff.  There  was  an 
issue  betweot  the  parties,  under  the  plead- 
ings and  the  evidence,  as  to  whether  the 
agent  made  certain  fraudulent  representa- 
tions, and  whethw  the  plaintiff  asserted  a 
right  to  rescind  on  account  of  such  fraud,  but 
we  can  satisfactorily  dispose  of  the  case  on 
the  Iwue  raised  as  to  whetbw  fhtxe  was  a 
valid  contract  for  Insurance  entered  Into  be- 
tween the  parties,  in  pursuance  of  which  the 
prmlnm  note  was  delivered  to  drtendanf  s 
agent.  We  have  no  doubt  that  a  valid  contract 
for  Insurance  might  be  made  in  contonplation 
of  the  Insurance  of  a  policy  In  the  future  on 
such  contingency  as  the  parties  might  agree 
to,  and  that  a  premium  note,  executed  and  de> 
llvered  In  pursuance  of  such  contract,  even 
before  the  policy  was  issued  or  any  binding 
contract  of  Insurance  was  entered  Into,  would 
be  valid,  and  that  tiie  remedy  of  the  peraon 
thus  contracting  for  insurance,  and  aecuting 
the  premium  note  In  case  tiie  policy  was  not 
finally  Issued ;  would  depend  on  the  terms  of 
such  contract ;  but  the  question  here  is  wheth- 
er  such  a  contract  was  made,  and  the  pre- 
mium note  waa  so  delivwed  as  to  make  it  a 
binding  obligation. 

The  evidence  on  b^If  of  plaintiff  Is  to 
the  effect  that  the  agent  to  whom  the  appli- 
cation and  note  were  delivered  received  them 
with  the  agreement  and  understanding  that 
they  were  to  be  d^slted  in  a  bank  until 
plaintiff  "was  satisfied  that  everythhig  was 
right"  There  had  been  negotiations  In 
which  statements  had  been  made  by  the 
agent  as  to  Insurance  having  been  contracted 
for  on  the  same  plan  by  influential  aud 
prominent  persons  of  plaintiff's  acqnalutance* 
and  the  arrangem«it  nndw  which  the  ap- 
plication and  note  were  to  be  deposited  was 
evldoitly  made  in  order  to  amble  the  plain- 
tiff to  ascertain  whether  these  r^resenta- 
tlons  wen  true.  Plaintiff  ascertained  with- 
in a  very  sbort  time  that  the  representations 
were  not  true,  and  demanded  from  the  agent 
and  from  defendant  the  retnm  of  the  note, 
which  had  not  been  deposited  by  the  agent 
in  the  bank  as  agreed.  But,  whatever  may 
have  been  the  purpose  of  having  the  note 
deposited  in  the  bank,  the  effect  of  the  ar- 
rangement according  to  the  evidoice  on  be- 
half of  the  plaintiff,  was  to  leave  it  open  to 
plaintiff  to  recall  the  note.  It  be  was  not 
satisfied  vrlth  the  proposed  contrad;  and  tld» 
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lie  attempted  to  do.  The  erldence  for  plain- 
tiff was  In  tbla  reapect  wbolly  nncootradict- 
■ed.  It  ia  argued  that  there  waa  a  question 
for  the  jury  as  to  whether  the  alleged 
ftaodulent  representatlODa  were  made  by  the 
agent  and  relied  iipon  plaintiff,  but  the 
omfllct  In  the  evidence  on  this  pcrfnt,  If  there 
can  properly  be  said  to  be  any  conflict,  bad 
DO  rdation  to  the  lasne  as  to  whethCT  the 
note  was  deUvwed  to  the  defendants  agent 
In  oonnecttOQ  with  a  completed  contract  for 
inaorance,  or  whether,  on  tiie  other  hand, 
the  negotiations  were  atlU  pending,  with  the 
Eight  on  the  part  of  the  plaintiff  to  withdraw 
therefrom  and  recall  his  note,  if  he  saw  fit 
to  do  80.  The  trial  court  was  fully  Juatl- 
fled.  therefore,  in  directing  a  verdict  for 
plaintiff  in  reliance  cte  this  uncontradicted 
evidenca  The  direction  of  a  verdict  in  be- 
half of  plaintiff  waa  not  necessarily  predi- 
cated on  any  attempt  by  plaintiff  to  rescind 
a  binding  contract  already  entered  into.  It 
was  sofflcient  that  be  refused  to  enta  into 
tbe  propoaed  contract,  and  demanded  the 
ratom  of  bis  note,  which  had  been  delivered 
in  the  course  of  negotiations  for  a  contract 
whidi  bad  not  yet  become  binding  on  either 
party. 

8<Hne  Question  is  made  as  to  the  right  of 
plaintiff  to  recover  the  full  amount  of  the 
note,  witik  interest  thereon  tnim  Its  date, 
bnt  It  appears  Uiat  tbe  note  was  negotiated 
before  maturity  by  the  agrait  of  defendant  to 
whom  It  was  made  payable,  and  was  an  out- 
standing obllgatlim  of  the  plaintiff  in  the 
bands  of  an  innocent  bolder.  Under  these 
drcomstances  there  can  be  no  doubt  of  plain- 
tiff's right  to  recover  by  way  of  damages  the 
tece  value  of  the  outstanding  obllgatlfm  con- 
verted by  defendant's  agent  to  his  own  use ; 
the  antbority  of  the  agent  to  act  for  defend- 
ant, and  full  ratlflcatlon  of  tbe  acts  of  the 
agent  on  the  part  of  defendant,  being  es- 
taMlsbed  by  tbe  evidence. 

It  is  further  urged  that  the  judgment  Is 
excessive.  In  so  far  as  It  Includes  Interest  on 
the  note  from  date  to  the  rendition  of  judg- 
ment— It  not  appearing  that  the  note  pro- 
vided for  the  payment  of  Interest;  bnt  the 
court  waa  Justlfled  in  adding  interest  on  tbe 
amount  of  plaintiff's  damages  from  the  time 
of  conversion,  r^ardless  of  whether  the 
note  provided  for  Interest  Moreover,  no  com- 
plaint that  the  verdict  was  for  an  excessive 
amount  waa  made  In  the  trial  court,  and  that 
question  cannot  now  be  raised  on  appeaL 

The  Judgment  is  therefore  affirmed. 


WENGEE  V.  THOMPSON  et  al. 

(Supreme  Court  of  Iowa.   Nov.  16,  1905.) 

1.  Wnxs — CoNBTBuonoir — Powrn  to  Bell 
Ain>  Convey. 

A  will  ffivlng  to  testator's  wife  all  his 
property  (or  oer  ovd  use  and  for  the  mainteD- 
•oee  and  education  of  bia  children  during  her 
lifB.  and  after  her  deatlu  all  of  said  property 
then  remaining  In  her  possession,  or  the  pro- 
ceed! itf  said  property,  to  be  divided  anumg  the 


chUdren,  empowers  her  to  sell  and  convey  tbe 
devised  real  estate. 

2.  Adtebsb  Pobskssion—- Bona  Fide  Claiu  or 

RlOHT. 

It  cannot  be  said  that  because,  when  one 
purchased  land  from  the  widow  of  testator, 
something  was  said  as  to  the  possibility  of 
testator's  children  having  some  interest  Uiere- 
in,  this  was  sufficient  to  cliarge  the  purchaser 
with  knowledge  that  he  did  not  have  title,  and 
so  impugn  the  good  faltb  of  bis  claim,  thus 
preventing  the  possession  ripening  into  a  per- 
fect title. 

8.  Infartb — Advebbb  Possession. 

Even  if  testator's  children  had  rights  In 
land  as  remalndermoi  under  bis  will,  plaintiff 
having  been  in  exclusive  possession,  claiming 
title  in  good  faith  under  a  deed  from  bis  widow 
for  over  20  years,  and  for  more  than  5  years 
after  tbe  yooDCast  of  the  children  attained  his 
Diajority,  they  oelng  at  all  times  advised  as  to 
the  situation.  Including  plaintiff's  claim.  It  is 
'  too  late  for  them  to  assert  their  claim. 

Appeal  from  District  Court  Clarke  County; 
H.  M.  Towner,  Jadg& 

Action  to  quiet  title  to  real  estate.  From 
a  decree  in  favor  of  plaintiff,  a  portion  of  tbe 
defendants  appeal.  Affirmed. 

Tallman  &  Crist  and  8tlv«v  &  Slaymaker, 
for  appellants.   Temple,  Hardtnger  &  Tem- 
ple, for  appellee  Woigw.  Jaa  H.  Jamison, . 
tor  other  appellees. 

BISHOP,  J.  The  real  estate  In  qtteetlon 
consists  of  a  farm  of  about  220  acres  In 
Clarke  county.  In  this  petition  plaintiff  in- 
cites that  he  Is  tbe  owner  of  tbe  said  farm 
In  fee  simple;  that  be  holds  tbe  same  In 
lawful,  exclusive,  and  adverse  possession, 
and  tiiat  he  and  those  under  whom  he  claims 
have  so  held  under  claim  of  right  and  color  of 
title  for  tnoTB  than  20  years;  that  be  has 
paid  taxes,  made  Improvements,  etc.  It  Is 
then  averred  that  as  plaintiff  Is  Informed 
and  believes  the  defendants  George  O.  Thomp- 
son, F.  A.  Thompson,  and  R.  B.  Thompson 
claim  some  Intwest  in  said  real  estate,  and 
that  such  claim,  as  he  Is  Informed,  Is  based 
upon  the  following  facts:  That  In  the  year 
1878  J.  H.  TlHrnipson  died,  testate,  seised  of 
said  real  estate,  and  leaving  surviving  him 
Elizabeth  El,  Thompson,  his  widow — who  Is  al- 
so made  a  party  defendant  In  this  action— and 
said  defendante  first  above  named,  his  child- 
ren. Tbe  will  of  said  J.  H.  Tfaompsim  Is  set 
out  and  reads  as  f<dIows:  "I  give  and  be- 
queath ta  mj  wife,  Elizabeth  L.  Thompson, 
all  real  estate  described  as  follows:  [Here 
follows  a  description  of  lands,  which  includes 
with  others  tbe  lands  in  controversy!.  Also 
all  of  my  personal  property  at  every  kind,  of 
wbldk  I  may  die  s^sed,  for  hw  own  use,  and 
for  the  maintenance  and  education  of  my  diil- 
dren  during  her  natural  life,  and  after  h& 
death  all  said  property,  both  real  and  person- 
al, then  r«naining  in  ber  possession,  or  the 
proceeds  of  said  property,  to  be  equalty  divid- 
ed, share  and  share  alike,  between  all  of  my 
children  thai  li^^ing.  Lastly,  I  appoint  Eliz- 
abeth Thompson  executrix  and  William  J. 
Hamilton  executor  of  this  my  last  will,  with 
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fnll  power  and  authority  to  sell  and  convey 
asr  or  all  of  aaid  property  to  pay  all  of  my 
joat  debts,  and  to  apply  all  the  remainder  of 
the  proceeds  of  said  property  to  the  mainte- 
naDce  of  the  family."  It  Is  conceded  that  said 
will  was  dnly  admitted  to  probate  In  said 
county.  It  Is  then  alleged  that  In  March, 
1883,  Elizabeth  L.  Thompson  conveyed  the 
lands  In  controversy  by  warranty  deed  to  Wil- 
liam J.  Hamilton,  who  entered  Into  possession 
and  oontlnaed  therein  until  March,  1900,  when 
he  sold  and  conveyed  by  warranty  deed  to  R. 
M.  Lewis.  In  June,  1900,  Lewis  sold  and  con- 
T^ed  by  warranty  deed  to  R.  W.  Meyer  and  J. 

E.  Barnard,  who  In  May,  1901,  and  by  like 
deed,  conveyed  to  Elmer  E.  Barnard;  that  the 
latter,  by  like  deed,  and  In  July,  1901,  con- 
veyed to  Mattle  F.  Barnard,  who.  In  1903, 
with  her  husband,  J.  E.  Barnalrd,  conveyed 
by  like  deed  to  plaintiff.  Tbe  said  Hamilton 
is  also  made  a  defendant,  and  the  decree  went 
against  him,  and  likewise  against  the  said 
Elizabeth  L.  Thompson,  by  default  for  want 
of  appearance.   Tbe  defendants  George  O., 

F.  A.,  and  R.  E.  Thompson  appeared  and  plead- 
ed Jtrintly,  they  admit  the  right  of  plaintiff  to 

,  use  and  occupy  the  lands  during  the  con- 
tinuance of  the  life  of  their  mother,  but  deny 
that  plaiutifl  has  any  farther  or  other  interest 
Pleading  farther,  and  as  a  basis  for  affirmative 
relief,  they  exhibit  the  will  of  their  father, 
and  assert  that  thereunder  they  are  tbe  own- 
ers of  tbe  fee  of  the  lands,  and  demand  that 
their  title  be  quieted.  The  defendants  Bar- 
nard and  Lewis  answered,  admitting  the 
conveyances  made  to  and  by  them,  and  in 
cross  petitions  against  their  codefendanta 
prayed  that  the  relief  demanded  by  plaintiff 
might  be  granted. 

Upon  the  trial  it  was  shown  that  at  the 
time  of  the  death  of  John  H.  Tbompoon  tbe 
farm  was  incumbered  by  two  mortgages. 
It  was  in  a  low  state  of  cultivation,  and  the 
Improvemoits  tbereon  out  of  repair.  Upon  the 
settlement  of  the  estate,  which  was  in  tbe  year 
1881,  the  final  report  filed  made  It  appear  that 
all  the  perstmal  property  bad  been  exhausted 
In  payment  of  unsecured  debts  filed  against 
the  estate.  It  Is  conceded  that  the  report  was 
approved,  and  the  executrix  and  executor 
discharged.  Elizabeth  L.  Thompson  continued 
in  the  occupancy  of  the  farm  with  her  chil- 
dren ;  the  eldest  one  being  thirteen  years  old, 
and  the  youngest  one  three  years  old.  Tbe 
circumstances  of  the  conveyance  by  Mrs. 
Thompson  to  Hamilton  In  the  year  1883  were 
that  the  mortgages  had  become  due  and  she 
could  not  pay  them,  and  that  she  was  con- 
siderably In  debt  otherwise.  She  was  greatly 
worried,  and  believed  that  she  would  be  ua- 
able  to  pay  out  and  save  the  farm.  In  this 
situation  she  sought  a  conference  with  Hamil- 
ton, who  was  ber  brother,  and  this  resulted 
In  an  agreement  between  them  that  she  should 
conv^  the  farm  and  a  considerable  portion 
of  the  stock  and  grain  on  ha^d  to  him,  In  con- 
aideratiw  of  which  he  should  owvey  to  ba 
a  Dflar^y  farm,  owned  ]ij  blm,  of  about  tba 


same  number  of  acres,  but  of  somewhat  ten 
value,  and  clear  of  Incumbrance,  togeUier 
with  a  lot  with  small  house  thereon,  In  Osce- 
ola, and  should  pay  all  her  debts,  amonntlng 
to  about  $2,000.  And.  upon  being  had,  such 
agreement  was  carried  out  Hamiltim  took 
p(»session  of  the  farm  In  question  as  his  own, 
and  occupied  the  same  as  owner,  paying  taxes 
and  making  Improvements  thereon  tm  17 
years,  when  he  sold  to  Lewis.  Said  Lewis, 
tbe  Bamards,  and  plaintiff  have  each  succes- 
sively occupied  as  owners,  paying  taxes  and 
making  improvements.  And  all  this  was 
with  full  knowledge  on  the  part  of  tbe  ai»peal- 
Ing  defendants. 

Within  our  view.  It  Is  necessary  to  d^ine  In 
precise  terms  the  character  or  extent  of  the 
estate  taken  by  Elizabeth  L.  Thompson  un- 
der the  will  of  ber  husband.  Tbe  record 
presents  but  one  question,  and  that  la,  did 
Mrs.  Thompson,  onder  tbe  wHl,  have  power 
to  sell  and  convey  title?  This  question  In- 
volves a  consideration  of  the  instrument 
alone,  and  that  It  most  be  answered  In  the 
affirmative  is  clear  from  tbe  reading,  and 
upon  authority.  Note  the  provisions  of  tbe 
will:   "I  give  and  bequeath  to  my  wife 

•  •   •  all  real  estate  described  as  follows: 

•  •  •  Also  all  my  personal  property  ♦  •  • 
for  her  own  use,  and  toe  flie  maintenance 
and  education  of  my  chlldr«i  during  her 
natural  life,  and  after  ber  death  all  of 
said  property,  both  real  and  per8<Hial,  then 
remaining  in  ber  pcnsesslon,  or  the  proceeds 
of  said  innperty.  to  be  equally  divided."  etc 
That  fbis  amounted  to  a  0ft— wtaeAer  of 
tbe  fee  (ff  of  an  estate  for  life  ia  immateri- 
al— with  fall  and  unlimited  poww  of  dispoe- 
al  at  her  discretion,  seema  too  plain  for  argu- 
ment; and  this,  eepeclally  wtaen  construed 
In  oonnection  with  tbe  last  clause  of  the 
will.  First  u  executrix,  she  had  full  power 
to  sell  and  conv^,  not  only  to  pay  debts, 
but  for  the  maintenance  of  tbe  family,  and 
we  think  It  was  intended  that  opon  tiie  clos- 
ing of  the  estate  the  power  should  continue 
in  ber  "during  her  .natural  life."  Moreover 
It  will  be  obserred  that  the  grant  If  such  it 
be,  to  the  children  Is  not  of  or  pertaining 
to  any  property,  specific  or  general,  of  which 
the  testator  may  die  seised,  but  has  relation 
to  any  "remaining  In  her  possession,  or  the 
proceeds  of  said  property."  In  re  estate  of 
Proctor,  95  Iowa,  172,  63  N.  W.  670;  Spaan  v. 
Anderson.  116  Iowa,  121,  88  N.  W.  200 ;  Enwt 
T.  Foster  (Kan.  Sup.)  49  Pac.  027;  Wiley 
Gregory  (Ind.  Snp.)  36  N.  B.  607. 

As  this  Is  not  an  action  against  Mrs. 
Thompson  to  compel  an  accounting  In  respect 
of  her  trust  and  as  neither  tnvd  or  want  of 
consideration  is  pleaded,  we  need  not  go 
farther  than  to  follow  the  deed  Into  the  hands 
of  Hamilton.  Authority  to  convey  being 
shown,  we  must  hold  that  tbe  deed  carried 
the  title.  But  If  this  were  not  true,  we 
must  bold  that  any  rights  for  which  defend- 
ants might  otherwise  contend  ere  barred  by 
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lapee  of  time.  To  arotd  thtt  ^ect  of  tbe 
long  time  adrerse  possession  on  tbe  part  of 
plaintiff  and  his  grantors,  defendants  rely 
upon  three  matters  of  fact:  (1)  That  Elam- 
llton,  having  been  an  executor  of  the  will 
of  J.  H.  Thompson,  was  familiar  with  the 
terms  of  such  will,  and  not  only  knew,  but 
was  bound  by,  the  fact  that  BdCra.  Thompson 
had  no  more  to  convey  than  a  life  estate; 
that  the  deed  to  him,  notwithstanding  Its 
form,  0[>erated  only  to  convey  a  life  estate. 
(2)  That  both  Mrs.  Thompson  and  Hamilton 
were  advised  by  the  scrivener  who  drew  the 
deed  that  the  children  had  an  Interest  In 
the  land,  and  It  would  be  necessary  to  pro* 
core  quitclaim  deeds  from  them  when  they 
became  of  age.  &)  That  Hamilton,  while 
In  possession,  was  told  by  one  of  the  defend- 
ants. F.  A.,  that  he  claimed  an  Interest  In  the 
lands,  and  expected  some  day  to  assert  It 

It  will  be  sufficient  to  refer  to  what  has 
already  been  said  respecting  the  estate  taken 
by  Mrs.  Thompson  under  tbe  will,  and  the 
power  of  disposition  conferred  upon  her  by 
that  instrument  It  may  be  added,  however, 
that  It  Is  made  certain  by  the  evidence  that 
both  parties  acted  In  good  faith,  the  one  be- 
lieving that  she  bad  the  right  to  sell  and  con- 
vey the  fee,  and  the  other  believing  he  had 
tbe  right  to  purchase,  and  both  understood 
that  such  had  been  accomplished.  Moreover 
tbe  consideration  given  and  paid  was  ade- 
quate. The  scrivener  who  drafted  tbe  deed 
was  called  as  a  witness,  and  he  testified  that 
at  the  time  he  had  some  doubt  as  to  tbe 
proper  construction  to  be  put  upon  tbe  will. 
As  to  what  he  may  have  said  on  the  subject, 
he  testlfl^  that:  "Possibly  I  told  him  [Ham- 
ilton] that  to  remedy  that  be  could  have  the 
boys,  as  they  came  of  age,  give  him  a  quit- 
claim. I  told  Mr.  Hamilton  that  a  quitclaim 
deed  as  tbey  became  of  age  would  settle  the 
matter."  Hamilton,  as  a  witness,  testifies 
that  wltbln  his  recollection  nothing  of  the 
kind  was  said  on  the  subject  Now,  tiie  doc- 
trine of  advene  possession  presurooses  tbe 
existence  of  defects  In  tbe  chain  of  title,  and 
it  requires  only  a  good  faith  claim  of  right 
or  color  of  title,  to  make  anch  poesee^on 
arallable  as  a  basis  of  perfected  title.  That 
Hamilton  was  claiming  title  all  tbe  time  la 
not  qnestioned,  and  we  cannot  lay  that  t2ie 
possibility  tbat  something  was  said  aa  to  th« 
possibility  flut  the  boyB  might  hare  some 
Interest  la  sufficient  to  charge  him  wiQi 
knowledge  that  be  did  not  In  fact  haye  title, 
and  thns  impugn  the  good  ftlth  of  bis  claim. 

Coming  to  the  remaining  matter  of  conten- 
tion, it  is  to  be  said  that  Hamilton  denies 
with  posltlTeness  tliat  F.  A,  Thompson  ever 
made  claim  to  him  of  any  Interest  in  the 
lands.  Accordingly,  if  It  conld  be  said  to  be 
matnial.  the  matter  was  not  ffmwea.  Oon- 
cedln^  tlkerefore,  that  the  appealing  defrad- 
anta  had  rights  as  remaindermen  ander  the 
win  of  their  father,  tiie  reocnd  idiows  that 
they  were  at  all  timea  well  advised  as  to  the 


sltnatton,  including  the  claim  of  right  assert- 
ed by  plaintiff  and  his  grantees,  and  this  for 
fifteen  years  after  tbe  elder  defendant  be- 
came ot  age  and  for  five  years  after  the 
younger  became  of  age;  and,  this  being  true, 
we  are  required  to  hold  that  In  any  event  the 
dalm  now  asserted  by  them  comes  too  late. 
Marray  v.  Qulgley,  119  Iowa,  6,  92  N.  W.  869, 
97  Am.  8t  Rep.  276;  Crawford  v.  Mels,  123 
Iowa.  610,  99  N.  W.  186,  66  U  B.  A.  1S4, 101 
Am.  St  Bep.  887. 

We  find  no  error  In  the  decree^  and  It  la 
afllrmed. 


BURTON  T.  MAIN. 
(Snprone  Oourt  of  Iowa.  Nov.  16,  10(XS.) 
1.  YsnDos  AND  PuBCOCABn— PnarouunoK  of 

CORTRAOI. 

A  subscriber  for  a  lot  of  the  first  class 
under  an  agreement  binding  one  to  divide  « 
tract  into  lots  of  foor  classes,  and  authorising 
the  sobocrtban  to  select  the  lots  In  tbe  way  In 
wlilcb  the  majority  of  them  may  atree,  is  not 
bound  to  accept  a  lot  of  the  second  clasfl. 
2l  Samk— Aobekumt  to  OonvKT— Bbkach— 
Dahagss. 

Where  a  person  who  had  entered  into  an 
agreement  with  subscribers  for  lots  adjusted 
the  rights  of  a  Bubscrlber  for  a  lot  by  agreeing 
to  convey  to  him  a  certain  lot  but  failed  to 
execute  a  deed  therefor,  be  was  liable  for  tlia 
value  of  the  lot.  where  the  sareement  was  not  on 
condition  that  it  had  not  b»sa  sold  to  another. 

Appeal  from  District  Oourt,  Johnson  Coun- 
ty;  O.  A.  Bylngton.  Judge. 

Action  for  damages  because  of  failure  to 
conv^  a  certain  lot  Judgment  as  prayed, 
from  which  defendant  appeals.  Affirmed. 

Ranck  &  Bradley  and  Baker  &  Ball,  for 
appellant  Dntcber  ft  Davis,  for  appellea 

PBB  OUBIAH.  The  defendant  eutered  in- 
to an  agreemmt  with  a  large  nmnber  of  snb- 
scriboB  thereto,  redtlng  that  he  bad  obtain- 
ed an  ojrtlon  to  boy  100  acres  of  land,  and 
propoaed  to  erect  a  f&ctory  tbraeon  and  plat 
a  town  site  consisting  of  400  lots,  and,  fur- 
ther, that  these  lota  were  to  be  divided  by  a 
committee  Into  four  classes  of  100  lots  each, 
and  sold  for  the  first  100  at  $325  each,  tbe 
second  100  at  |27B  each,  the  third  100  at 
f228  each,  and  the  ftmrth  100  at  $175  each, 
and  that  '^t  Is  also  proposed  that  the  pur- 
chasers of  said  lots  shall,  In  any  way  In 
wblch  the  majori^  of  the  same  may  agree, 
make  the  eholoe  or  selection  of  lots  among 
themselTea  in  the  different  dassea,  as  above 
provided,  and  the  selection  of  lots  by  the 
Individual  purchasers,  aa  herein  provided, 
shell  be  made  Immediately  after  said  lota 
are  selected  and  classified  by  the  committee 
of  bank  presidents,  as  herein  proTtded." 
The  plaintiff  subscribed  for  a  fS2S  lot,  but 
on  condition  that  be  might  elect  to  take  a 
cheaper  one  He  claims  tiwreafter  to  have 
Indicated  his  intention  to  take  one  of  the 
fourth  class  to  some  one  authorised  to  act 
for  defendant^  bnt  bla  name  waa  not  included 
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by  the  defendant  in  tbat  list  When  tbe 
lota  were  selected  or  drawn  by  tbe  subBcrib* 
en,  tbere  wne  not  enongb  of  tbe  first  class 
for  tbose  who  subscribed  for  tbem,  and  one 
In  tbe  second  class  was  set  aiurt  for  plain- 
tiff. Tbis,  howerer.  was  without  bla  consent; 
and  be  was  under  no  obligation  to  accept  It 
As  bis  name  was  not  Included  In  the  list 
of  purchasers  of  fourth  class  lots,  none 
was  selected  fbr  blm.  Subsequently  defend- 
ant's agent  and  plaintiff  agreed  tbat  the  lat- 
ter might  select  any  of  the  unsold  loti  of  the 
fourth  dan,  uid  indicated  on  a  plat  those 
not  disposed  of.  Thereupon  plaintiff  ex- 
amined the  lots  and  selected  two,  either 
of  which  be  was  willing  to  take.  According 
to  his  testimony,  the  agent  informed  blm 
both  had  been  sold,  and  some  time  after- 
wards told  blm.  be  could  have  lot  4,  In  bIo<A 
24,  which,  upon  examination,  he  accepted, 
and  of  which  tbe  agent  promised  to  execute 
a  deed.  But  ttie  agoit  testified  that  lot  4 
in  block  24  was  one  of  tbe  two  mentioned, 
and  that  wlien  plaintiff  was  adTlsed  it  bad 
been  sold,  he  agreed  to  look  at  another  and 
report  which  be  never  did. 

The  only  Issue  submitted  was  whether  tbe 
agent  agreed  tbat  lot  4,  In  block  24,  should 
be  conveyed  to  plaintiff,  and  whether  this 
was  on  condltioD  that  it  had  not  beoi  sold. 
Tbe  plaintiff  bad  paid  the  price  of  a  lot  of 
the  fourth  class.  Regardless  of  the  omls^on 
to  select  when  other  sulwcrlbers  so  did,  the 
parties  according  to  bis  rersion  of  the  trans- 
action, adjusted  the  matter  by  defendant's 
agreement  to  convey  and  plaintiff's  agree- 
ment to  accept  tbe  conveyance  of  a  particu- 
lar lot  in  fulfillment  of  the  terms  of  tbe  con- 
tract Whether  this  was  on  condition  that 
it  had  not  been  sold  to  another  was  for  the 
Jury  to  determine.  If  no  such  condition  was 
attached  and  defendant  failed  to  execute  the 
deed,  as  he  did,  there  appears  no  reason  why 
he  should  not  be  held  to  be  liable  for  tbe 
value  of  tbe  lot 

Several  exceptions  to  tbe  rulings  of  the 
court  are  a^ued,  but  all  are  so  devoid  of  mer^ 
it  as  not  to  call  for  discussion. 

Affirmed. 


BUOHHOLTZ  v.  INCORPORATED  TOWN 
OF  RADCLIFFE. 

(Supreme  Court  of  Iowa.  Nov.  16»  190S.) 

1.  TBiAir-lRSTBUcnoNS— RxpnmoH. 

Id  an  action  for  Injuries,  instmcUons  are 
not  erroneous  for  repetition  as  to  tbe  d^Kree  of 
care  required  of  defendant 

[Ed.  Note. — For  cases  in  point  see  voL  46, 
Cent.  Dig.  Trial,  f  513.] 

2.  MuniCIPAL    COBFOBATIOKS  —  ObSTBUOTIOH 

IN  Stbget— Injuries  —  CoNTBiBUTOBT  N>o- 

I.IQENCB. 

In  an  action  against  a  municipal  corpora- 
tion for  injuries  to  one  who  fell  over  a  wire 
stretched  In  a  street  an  iDBtruction  that  if, 
under  all  the  clrcnmstancee,  he  could  readily  have 
wen,  and  ss  an  oxdinsiily  prudoit  and  careful 


man  ought  to  have  seen,  the  wire,  he  was  guilty 

of  contributory  negligence,  was  proper. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  fS  1673. 

8.  Tbiai<— Sfbciai.  Intebbooatobibs  to  Just. 

In  an  action  for  injuries,  an  instruction  on 
eontributorj  Diligence  having  been  correct  it 
was  not  error  to  submit  an  interrogator;  as  to 
whether  plaintiff  with  the  exercise  of  ordinary 
care  should  have  seen  the  wire  over  which  be 
fell. 

4.  Sahs  —  InnsnonoNS  —  Gbedibiutx  of 

WiTNSSS. 

The  court  Instructed  that  some  evidence  had 
been  Introduced  to  impeach  the  plaintiff,  and 
that  one  of  tbe  metboos  of  impeaching  a  wit- 
ness is  to  prove  that  his  general  reputation  for 
truth  and  veracity  is  bad  in  the  community  in 
which  he  lives ;  that  it  must  be  proved  by  wit- 
nesses who  are  acquainted  wlu  bla  general 
raputation;  that  the  opposing  part?  may  con- 
tradict such  testimony  by  introducing  other 
competent  witnesses ;  and  that  if  the  jury  believ- 
.ed  plaintiff's  general  reputation  for  truth  and 
veracity  to  be  bad  in  the  community  in  which  he 
lived,  they  had  a  right  to  disregard  his  tesd- 
mony,  but  were  not  bound  to  disregard  it. 
Held,  that  the  instruction  was  proper. 

5.  New  Tbux— Newlt  Disoovmuo  Evioxmcb 
— Pbobablb  Evfect. 

Newly  discovered  evidence^  which  would 
not  have  changed  the  result  as  shown  by  an  an- 
swer to  an  interrogatory,  is  no  groand  for  a 
new  trial. 

[Ed.  Note. — For  cases  in  point  Me  voL  37, 
Cent.  Dig.  New  Trial,  |  226.}  ' 

6.  Saue—Matbbiautt. 

Newly  discovered  evidoice,  purely  Imma- 
terial, is  no  ground  tor  a  new  trial. 

[Ed.  Note. — ^For  cases  In  point,  see  vol  87» 
Cent  Dig.  New  Trial,  H  215-217.] 

7.  Appeal— REviBw—VEBMCT—CoNmcTiBa 

Evidence. 

A  verdict  based  on  conflicting  evidence  will 
not  be  disturbed  on  appeal. 

[Ed.  Note. — For  cases  in  jminL  see  voL  3, 
Cent.  Dig.  Appeal  and  Error,  SS  3935-3037.] 
S.  NeQLIOENCB— InjUBIBS— AOTION  — BUBOSH 

OF  Paoor. 

Tbe  burden  Is  on  plaintiff  to  show  freedom 
from  contributory  negligence. 

[Ed.  Note. — For  cases  in  point,  see  voL  87, 
Cent  Dig.  Negligence,  SS  229-234^] 

9.  Municipal  Cobpobationb  ■— OBSTBucnoR 
IN  Stbebt  —  Injubieb  —  BviDENCB  —  Sum- 

CnCNOT. 

In  an  action  for  tnjories  to  one  who  fell 
over  a  wire  stretched  In  a  street  evidence  held 
to  sustain  a  finding  of  contributory  n^ligenosb 

Appeal  from  District  Court  Hardin  Comi- 
ty; W.  D.  Evans,  Judge. 

Action  at  law  to  recover  damages  for  per- 
sonal Injuries  said  to  have  been  received  by 
plaintiff  while  passing  along  a  street  in  the 
defendant  town.  Trial  to  a  Jury;  verdict 
and  Judgment  tor  defendant  and  plaintiff  ap- 
peals. Affirmed. 

J.  H.  Scales,  Bryson  &  Bryson,  and  Huff  & 
Huff,  for  appellant  W.  B.  Williams,  Al- 
brook  it  Lundy,  and  F.  H.  Noble,  fbr  appellees 

DEEMER,  X  '  Plaintiff  claims  that  while 
<Aasii«  his  cow  over  one  of  the  streets  In  tbe 
defendant  town,  be  ran  against  a  guy  wire  to 
a  htnlcontal  trapeze  bar  which  had  been 
erected  upon  the  property  of  one  Drake  In 


Digitized  by 


Google 


Iowa) 


BUCHHOIiTZ  T.  INCORPORATED  TOWN  OF  RADCLIFFE. 


337 


Bodk  a  maniur  as  that  the  guy  wire  extended 
txom  the  top  of  one  of  the  uprights  of  the 
trapeee  oat  Into  one  of  the  streets  of  defaid- 
a&t  town,  wtisxe  It  was  fast^ied  to  a  stake 
driven  Into  the  groond,  and  that  as  a  result 
thoeof  he  was  thrown  itpon  the  froz^ 
groond  and  received  rery  serious  Injuries  to 
his  body,  head,  and  spine.  The  negligence 
charged  against  the  dty  Is  that  It  permitted 
this  dangerous  appliance  to  remain  In  the 
street  after  knowledge  of  Its  presence,  or 
for  such  a  length  of  time  as  that  in  the 
exercise  of  ordinary  care  and  prudence  It 
should  have  known  of  and  removed  the 
same  before  the  acddait  occurred.  Plaintiff 
pleaded  his  freedom  from  contributory  neg- 
ligence, and  offered  testimony  to  show  the 
nature  of  his  Injuries,  which  he  claimed 
were  very  serious  and  permanent.  Defend- 
ant interposed  the  usual  defenses,  and  In 
addition  thereto  introduced  evidence  to  show 
that  plalntlfl  did  not  fall  over  the  wire  as 
claimed ;  and  that  his  supposed  injuries  were 
imaginary  or  simulated.  The  case  was  sub- 
mitted to  a  Jury  under  instructions  of  which 
some  general  complalnte  are  made,  resulting 
In  a  verdict  for  defendant  This  appeal  Is 
from  the  Judgment  rendered  thereon. 

Appellant's  chief  complaints  are  of  the  In- 
structions given  by  the  trial  court  It  1b 
said  that  tliey  made  prominent  every  point 
available  as  a  defense,  and  obscured  and 
disparaged  plainttfTs  cause  of  action.  This 
complaint  Is  unfounded.  The  instructions 
are  the  usual  ones  given  In  such  cases,  and 
we  need  not  set  them  out  in  extenso.  Suffice 
it  to  say  that  they  were  fair  to  both  parties, 
and  as  we  shall  see  were  accurate  statements 
of  the  law.  There  Is  some  repetition  In  them 
as  to  what  It  was  necessary  for  plaintiff  to 
establish  In  order  to  show  liability  on  the 
part  of  the  town,  but  the  rule  announced 
was  clearly  correct  and  the  mere  repetition 
thereof  was  not  prejudicial  to  plaintiff.  The 
repetition  complained  of  was  with  reference 
to  the  degree  of  care  required  of  the  defend- 
ant, and  was  stated  so  that  the  different 
aspects  of  the  case  might  be  fully  compre- 
hended by  the  Jury.  In  the  last  Instruction 
It  was  merely  an  Introductory  statement, 
and  was  necessary  to  a  complete  statement 
of  the  rule  to  the  Jury.  There  was  no  oror 
here. 

2.  A  part  of  Instruction  7  reading  as  fol- 
lows Is  challenged:  "If  under  all  the  cir- 
cumstances surrounding  him  (plalntlfF)  he 
oould  readily  have  seen,  and  as  an  ordinari- 
ly prudent  and  careful  man  ought  to  have 
seen,  the  wire  over  which  he  claims  to  have 
fallen,  then  he  was  guilty  of  contributory 
negligence,  and  be  can  recover  nothit^  in  this 
case."  It  Is  scarcely  necessary  to  cite  any 
authorities  In  support  of  this  Instruction. 
But  see,  Cressy  v.  PostvlIIe,  69  Iowa,  62,  12 
N.  W.  757;  TuCPree  v.  State  Center,  57  Iowa, 
538, 11  N.  W.  1 ;  Munger  v.  City.  56  Iowa,  216, 
9  N.  W.  192 ;  Langhammer  v.  City,  99  Iowa» 
296,  68  N.  W.  6S&  The  trial  court  sub- 
106N.W.~2a 


mltted  this  special  Interrogatory,  to  which 
tlie  Jury  made  answ^  as  shown:  "With  the 
exercise  of  ordinary  care  and  diligence  ought 
plaintiff  to  have  seen  the  wire  over  which 
he  fell?  Answer:  Tes."  As  the  Instruction 
was  correct,  plaintiff  has  no  just  cause  of 
complaint  of  this  Interrogatory.  If  there  was 
any  prejudice,  it  was  to  defendant,  in  that 
the  court  in  this  question  assumed  that 
plaintiff  fell  over  the  wire,  which  was  a 
matter  in  dispute.  There  was  do  error  In 
submitting  the  interrogatory.  Jones  v.  Shel- 
by Co.,  124  Iowa,  656,  100  N.  W.  520.  relied 
upon  by  appellant  does  not  hold  to  the  con- 
trary. 

8.  Testimony  was  adduced  by  defendant 
for  the  purpose  of  Impeaching  the  plaintiff 
who  was  a  witness  on  his  own  behalf;  and 
the  district  court  Instructed  with  reference 
thereto  as  follows:  "Some  evidence  has  been 
Introduced  tending  to  Impeach  the  plaintiff 
as  a  witness.  One  of  the  recognized  methods 
of  impeaching  a  witness  Is  to  prove  that  his 
general  repptation  for  truth  and  veracity 
Is  bad  In  the  community  In  which  he  lives. 
This  must  be  proved  by  witnesses  who  are 
acquainted  with  his  general  reputation  In  the 
community  in  that  respect  The  opposing 
party  may  contradict  such  testimony  by  in- 
troducing other  competent  witnesses  to  testi- 
fy that  his  reputation  in  such  community 
la  not  bad.  If  you  believe  from  the  evidence 
In  this  case  that  plaintiff's  general  reputa- 
tion for  truth  and  veracity  Is  bad  in  the 
conimunity  In  which  he  lives,  then  you  have 
a  right  to  disregard  his  testimony  as  a  wit- 
ness as  being  unworthy  of  belief.  But  you 
are  not  bound  to  disregard  It  It  is  for  you 
to  say,  In  the  light  of  all  the  facts  and  cir- 
cumstances in  the  case,  whether  any  or  all 
of  bis  testimony  Is  unworthy  of  belief,  and 
you  will  give  it  such  weight  as  you  deem 
It  entitled  to,  or  none,  if  entitled  to  none." 
This  Instruction  is  criticised.  That  it  an- 
nounces a  correct  proposition  of  law  Is  mani- 
fest from  the  reading  thereof. 

4.  Newly  discovered  evidence  wan  relied 
upon  In  plaintiff's  motion  for  a  new  trial. 
This  testimony  had  reference  to  the  fact  that 
plaintiff  fell  over  the  wire  as  claimed  by  him, 
and  did  not  go  to  the  question  of  his  (plain- 
tiff's)  care.  In  view  of  the  answer  to  the 
special  Interrogatory,  it  Is  evident  that  plain- 
tiff was  defeated  on  the  ground  of  contributo- 
ry negligence.  If  the  newly  discovered  evi- 
dence had  been  Introduced  upon  the  trial, 
It  could  not  have  changed  the  result  as  it 
had  no  bearing  upon  the  question  of  plain- 
tiffs conduct  at  the  time  be  claims  to  have 
been  injured.  Moreover  the  evidence  was 
purely  cumulative  In  character. 

6.  Lastly,  It  Is  argued  that  the  verdict  Is 
without  support  In  the  evidence  and  is  con- 
trary thereto.  There  was  a  decided  and 
sharp  conflict  in  the  evidence  on  nearly  every 
proposition  In  the  case.  Defendant  Intro- 
duced evidence  tending  to  show  that  no  part 
of  the  trapese  was  In  the  street,  ^t  plain- 
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tut  did  not  tn  tact  tall  over  any  wire,  bat 
that  be  received  bis  Injurlea  In  anotbw  man- 
ner, and  tbat  be  did  not  snlfor  any  injuries 
as  a  result  of  bis  fall,  even  conceOlng  that 
he  fell  over  the  wlr&  Tbese  matters  were 
all  for  the  Jury,  and  with  Its  finding  we  are 
not  Justified  In  interfering.  The  bnrden  was 
upon  plaintlit  to  show  his  freedom  from 
contributory  negllgenceu  As  to  this  he  did 
no  more  than  state  how  the  accident  occurred. 
The  defect  In  the  street.  If  there  wad  one, 
was  in  plain  sight,  and  plaintiff  gave  no  ex- 
cuse tor  sot  seeing  it  He  did  not  t^tlfy 
that  be  was  looking  to  see  where  he  was 
goixv,  or  that  be  was  exercising  any  of  hla 
senses  at  the  time  he  claims  to  have  fallen 
over  the  wire.  The  trial  court,  in  passing 
upon  the  motion  for  a  new  trial,  said  In 
effect  that  plaintiff  had  not  in  hjs  opinion 
shown  freedom  from  contributory  n^ligence. 
ThB  inry  so  found,  and  with  Its  conclusion 
we  are  content 

Mo  loejudiclal  error  appears,  and  the  Judg- 
ment Is  affirmed. 

WEAVER,  J.,  taking  no  part 


WILSON  T.  WTOMING  OATTLB  ft  IN- 
VESTMENT 00.  et  al. 
(Bupreme  Conrt  of  Iowa.  Not.  16,  1908.) 

1.  CONTBAOrS— RSSOISSIOH— MiSTAEB. 

A  party  In  order  to  obtain  relief  from  a 
contract  on  the  sround  of  mistake,  most  tboir 
that  it  was  shared  by  the  other  par^  or  tbat  tb» 
other  party  knew  of  the  mistake. 

[Eld.  Note. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  K  416-419.  11S6-1159.] 

Z  EXCKANOB    OP  FbOPEBTT— MUTAKB— BVI- 

DBHCE— SUFFICIENCT. 

In  a  snit  b;  one  of  the  parties  to  a  contract 
for  an  exchange  of  corporate  stock  for  relief 
on  the  gronnd  of  mistake  as  to  the  par  value 
of  the  stock  transferred  by  him,  evidence  held 
sufficient  to  sustain  a  finding  tliat  the  other 
party  did  not  abare  or  have  knowledge  ot  tbo 
mistake. 

Appeal  trom  District  Court,  Folk  County; 
Hugh  Brennan,  Judge. 

Action  to  compel  defendants  to  enter  the 
transfer  to  plaintiff  of  cotaln  certificates 
of  stock  tn  the  Wyoming  Cattle  &  Investment 
Company  on  the  books  of  the  company  and 
to  pay  to  her  certain  dlTldends.  Decree 
was  entered  as  prayed,  trom  which  defend- 
ants appeal.  Affirmed. 

Bead  &  Bead,  for  appellants.  Byan,  Byan 
ft  Byan.  for  aiq;>ellee. 

liADD,  X  Prior  to  October  11,  1900,  the 
plaintiff  was  owner  of  a  house  and  lot  in 
Dea  Moines  estimated  to  be  worth  from  $1,000 
to  $1,600.  At  the  same  time  Mrs.  Cbapin  was 
possessed  of  10  shares  of  stock  of  the  par 
value  of  f  100  each  in  the  Grand  Avenue  Sav- 
ings Bank,  of  which  defendant  D.  H.  Kooker 
was  president  The  latter  had  recently  par- 
ticipated in  the  organization  of  the  Wyoming 
Cattle  ft  Investment  Company,  in  wlilcb  he 


bad  acquired  stoift  as  compensation  tat  land 
conveyed  to  It  by  blm.  The  shares  were  of 
the  par  value  of  9200  eadi.  Mrs.  Chapln'B 
bank  stodi  was  for  sale.  Tbe  plaintiff  was 
tired  of  her  propwty.  Both  bad  been  listed 
for  some  time  with  a  real  estate  broker,  X 
W.  McClure.  He  ascertained  that  Kooker 
was  anxious  to  get  tbe  stocb  off  ttie  market;, 
and,  by  takli^  advantage  of  the  situation, 
arranged  a  deal  whereby,  on  tbe  day  men- 
tioned, Mrs.  Chapln  transferred  her  stock 
to  the  plaintiff  for  the  house  and  lot,  paying 
as  tbe  difference  $600,  and  the  latter  exchan- 
ged tbe  said  stock  to  Kooker  for  stock  in  tbe 
Wyoming  Cattle  ft  Investment  Company.  By 
mistake,  as  defendants  contend,  Kooker  as- 
signed ten  shares  in  tbe  cattle  company,  in- 
stead of  five,  and  did  not  discover  tlie  mis- 
take until  nearly  two  years  later,  when  plain- 
tiff called  at  the  bank  to  Inquire  concerning 
the  prospect  of  dividends.  He  then  asserted 
that  a  mistake  had  been  made,  and  that  she 
was  entitled  to  but  five  shares  of  tbe  stot^. 
As  the  officers  of  tbe  company  declined  to 
enter  the  transfer  of  more  than  five  shares 
on  its  books,  and  refused  to  pay  to  plaintiff 
the  dividends  declared  In  1903  and  1904  of 
10  per  cent  each,  this  action  was  brought  to 
compel  such  transfer  and  payment  In  his 
cross-petition  Kooker  prayed  that  the  as- 
signment of  one  of  the  certificates  of  five 
shares  be  decreed  to  have  been  by  mistake, 
and  tbat  the  same  be  restored  to  him.  The 
record  has  convinced  us  that  Kooker,  in  as- 
signing the  stock  In  the  cattle  company,  over- 
looked the  fact  that  the  shares  were  of  the 
par  value  of  $200.  Instead  of  $100  each.  This 
appears  from  his  testimony  and  the  circum- 
stances tbat,  while  the  bank  stock  was  actu- 
ally worth  but  60  or  70  cents  on  the  dollar, 
the  cattle  company  stodk  was  selling  at  par. 
This  alone,  however.  Is  not  enough  to  justify 
tbe  relief  prayed  by  blm.  It  must  also  appear 
that  tbe  mistake  was  shared  by  plaintiff,  or 
tliat  she  upon  receiving  tbe  stock  knew  of 
Kooker's  mistake.  The  business  In  plalntlCTs 
behalf  was  transacted  by  her  husband.  A 
few  days  previous  to  October  10th  be  ascer- 
tained from  McClure  that  Mrs.  Chapln  would 
exchange  hec  bank  stock  for  bis  wife's  prop- 
erty, and  on  tbat  day  called  upon  Kooker  to 
learn  Its  value.  Though  he  then  obtained  no 
Information,  he  understood  from  his  wife  that 
It  had  no  market  value.  Later  be  ascertained 
from  McClure  that  an  arrangement  might  be 
made  with  Kooker  to  Issue  stock  In  the 
Wyoming  Cattle  ft  Investment  Company  In 
exchange  for  the  bank  stock.  This,  according 
to  Wilson,  was  bis  first  knowledge  of  tbe  ex- 
istence of  that  company,  and  In  tlie  forenoon 
of  the  next  day  be  called  on  Kooker,  with 
McClure,  and  Inquired  whether  he  was  ready 
to  make  such  an  exchange,  to  which  Kooker 
responded  that,  as  he  was  tired  of  having  tbe 
bank  stock  bawked  for  sale  over  town,  he 
would. 

Whether  his  proposition  was  to  exchange 
"share  for  share"  or  $1,000  of  tbe  oomi>any 
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etoA  tm  a  like  amomit  of  bank  stock  depends 
on  whose  testimony  shall  be  accepted,  that  of 
Wilson  and  McClnre  or  of  Kooker.  Ab  the 
witnesses  were  before  tbe  district  court,  we 
are  not  Inclined  to  disturb  the  finding  that  It 
was  "share  for  share."  At  that  time  neither 
WUson  ntx  McClnre  knew  what  the  par  value 
ot  the  cattle  company  atock  was,  although 
Hcdnre  says  that  he  supposed  It  to  be  the 
same  as  the  bank  stock.  NeTertbeless,  Mc- 
Clore,  Immediately  upon  the  return  to  his 
office,  drove  out  to  Mrs.  Chapln'a  bouse  and 
procured  a  blank  assignment  of  the  bank 
wtoA,  and  DpoD  his  return  the  plaintiff  and 
ber  husband  executed  a  conreyance  of  the 
house  and  lot.  All  three  agree  that  the 
plaintiff  hesitated  about  signing  the  deed. 
McClure  testified  that  he  assured  her  that  it 
would  be  a  good  trade,  as  she  was  getting  the 
cattle  company  stock,  share  for  share,  for  the 
bank  stoc^,  but  did  not  recall  that  anything 
was  said  concerning  tbe  former  being  of  the 
par  value  .of  $200.  The  plaintiff  testified  that 
she  declared,  when  about  to  sign  the  deed, 
that  sbe  wanted  to  back  out  and  obtain  cash 
for  her  property,  when  sbe  was  advised  by 
her  husband  and  McGlnre  that  the  stock  was 
$200  a  sh^re,  and  that  they  believed  she 
would  get  the  mon^  out  of  It,  and  that  sbe 
would  not  have  exchanged  had  she  not  under* 
stood  that  the  par  value  of  the  cattle  com- 
pany's stock  was  {200,  and  that  sbe  was  to 
receive  10  shares.  True,  her  tetstimony  Is 
weakened  by  the  statement  that  her  husband 
had  Informed  ber  a  day  or  two  before  of  the 
face  value  of  the  shares,  bat  It  Is  corrob- 
orated by  McGIure's  confirmation  that  she 
hesitated,  and  her  husband's  testimony  that 
be  and  HcClure  advised  as  above  stated.  It 
does  not  appear  that  Wilson  knew  the  par 
value  of  the  cattle  company's  stock  prior  to 
the  conversation  on  the  forenoon  of  October 
lltb.  That  McClnre  supposed  It  to  be  flOO 
per  share  does  not  even  tend  to  establish  tbe 
understanding  then  had  by  Wilson.  He  testi- 
fied that  after  that  conversation  be  made 
Inquiries  of  those  Interested  in  the  company, 
and  especially  of  the  late  B.  F.  Elbert,  who 
Informed  him  that  the  par  value  of  the  stock 
was  {200,  and  expressed  the  opinion  that, 
with  good  management,  It  would  be  worth  Its 
face  value  and  would  pay.  Possibly  this  last 
might  have  been  said  of  the  bank  stock. 
While  be  had  previously  stated  that  be  would 
make  the  exchange,  his  principal  was  not 
l^lly  bound  to  do  so,  as  the  understanding 
had  not  been  reduced  to  writing,  and  It  is  all 
but  Inconceivable  that  he  should  have  con- 
summated the  deal  without  ascertaining  the 
face  value  of  the  stodc  and  something  of  Its 
value  fniat  be  did  so  must  have  been  found 
by  tbe  district  court,  and  as  against  his  on- 
contradicted  statemeot  we  are  not  prepared  to 
say  be  did  not,  nor  to  reject  his  testimony 
that,  tout  for  the  information  so  acquired,  be 
would  not  have  advised  his  wife  to  make  tbe 
exchange. 

Something  is  said  of  the  long  delay  in  de- 


manding the  transfer  on  the  books  of  the  com* 
pany.  According  to  Wilson,  this  was  to  have 
been  attended  to  by  Eooker ;  while  the  latter 
says  McClure  was  to  see  to  it  Either  account 
sufficiently  explains  the  delay.  Immediately 
after  the  noon  hour  the  assignment  of  the 
stodE  was  made.  All  the  talk,  according  to 
tbe  preponderance  of  the  evidence,  had  been 
of  an  exchange  of  "share  for  share,"  and 
nothing  bad  been  said  of  the  par  value  of  the 
stock  In  the  company.  In  these  drcumstances 
It  cannot  be  said  that  plaintiff  was  charged 
with  knowledge  of  or  shared  Kooker's  mis- 
take. This  was  the  finding  of  the  district 
court,  and,  in  view  of  the  superior  advantages 
It  had  in  weighing  the  testimony  as  given 
orally  by  the  witnesses,  we  are  not  inclined  to 
interfere  frith  its  condnalon. 
Affirmed. 


UeOABTNBT  ft  BONB  Oa  T.  OARTBB 
et  nx. 

(Supreme  Gouit  of  Iowa.  Nov.  ie,.190S.) 
1.  Huasann  asd  Wm— Wxr*8  Sefabatb 

BRATB— LTABILinilB— ■Fijat.T  ExFENsas. 
The  liability  of  a  wife,  created  by  Code, 
I  816S,  providing  that  the  enienses  of  the  family 
and  the  educatiOD  of  the  children  are  chargeable 
upon  tbe  property  of  both  husband  and  wife, 
or  either  of  them,  cannot  be  enlarged  by  any  act 
of  the  husband,  and  should  not  be  extended  by 
judicial  construction. 

[Bd.  Note.— For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Husband  and  Wife,  H  C82-605.] 

2l  Sakb— Notxs  GivaiT  bt  Husband— Goh- 
GLuamNEsa  on  Wifb. 

tTnder  Code,  i  816S,  proridlns  that  the  ex- 
penses of  tbe  family  are  chargeable  upon  tbe 
prc^erty  of  botb  husband  and  wife,  the  wife's 
liability  for  family  expenses  depends  upon  and 
follows  the  original  debt  contracted  for  such 
expenses,  and  a  note  given  by  the  husband  tor 
family  expenses  Is  not  cosicludve  on  the  wlf^ 
either  as  to  the  existence  of  the'debt,  or  the 
amount  thereof. 

Appeal  from  District  Court,  Polk  County; 
A.  H.  McVey,  Judge. 

Suit  at  law  to  recover  on  a  note  alleged 
to  have  been  given  J.  B.  Carter  for  fami- 
ly expense.  He  defonlted,  and  there  was 
a  directed  verdict  against  Mary  B.  Carter, 
who  Is  his  wlfft  From  a  judgment  on  ttie 
verdict,  sbe  appeals.  Reversed. 

McHenry  &  Graham,  for  appellant.  Home 
&  EtamUton,  for  appellees. 

SHDRWIN,  C.  J.  Tacitus  Hussey  and  the 
defendant  J.  S.  Carter  were  for  many  years 
prior  to  the  ist  day  of  January,  1001.  engaged 
in  a  partnership  business  In  the  city  of  Des 
Moines.  On  said  date  Carter  executed  and 
delivered  to  Hussey  a  note  for  $1,750,  due 
January  1,  1903.  This  note  was  transferred 
to  the  plaintiffs  before  It  became  due.  and  it 
is  the  note  on  which  this  suit  was  brought 
In  addition  to  declaring  on  the  note,  the 
petition  alleges  that  It  was  given  for  tbe 
amount  due  Tacitus  Hussey  for  the  rent  of  a 
cntain  dwelling  for  die  176  montbs  pre- 


Digitized  by 


340 


105  NORTHWESTE&N  BBPORTBB. 


(Iowa 


ceding  Its  date,  which  was  occopiecl  by  both 
of  the  defendants  as  a  residence  for  theqi- 
selTes  and  family.  J.  S.  Garter  made  no  de- 
fense, bat  Mary  BL  Carter  filed  an  aiuwer,  In 
which  she  admite  the  execution  of  the  note 
by  her  husband  and  Its  transfer  to  the  plaln- 
tlfla.  She  pleads,  however,  that;  when  the 
note  was  given,  her  husband  and  Snaaey 
were  copartnrav,  and  had  been  for  many 
years ;  that  no  accounting  between  them  had 
been  made ;  that  her  hu^and  was  Ignorant  of 
the  standing  of  the  accounts  between  them ; 
and  that  at  the  time  the  note  was  given  he 
was  not  Indebted  to  Husb^  In  any  sum 
whatever.  The  note  was  glv^  to  settle  an 
account  for  rent  of  a  dwelling  house,  arldng 
under  the  following  conditions:  The  house 
was  owned  by  the  partnership  of -Garter  ft 
Hnss^,  and  Garter  occi^iied  It  under  an 
agreement  that  he  would  allow  Huss^  $10 
a  month  for  his  half  or  share  of  ttie  tait 
The  evidence  shows  that  when  the  note  was 
given,  Hr.  Hussey  did  not  know  the  .condition 
of  the  account  between  himself  and  Mr. 
Garter, 'or  whether  Mr.  Carter  owed  him  for 
rent  or  anything  else.  The  appellant  offered 
to  prove  that  the  giving  of  the  notQ  was  a 
partnership  transaction;  "that  no  debt  ex- 
isted or  was  due  for  rent  In  fiivor  of  Tacitus 
Husaey  •  *  •  trom  these  defendants  or 
either  of  them,"  and  that  the  note  was  given 
for  a  supposed  debt  which  did  not  in  fact 
exist;  that  it  was  given  to  "offset  a  sup- 
posed balance  in  a  partnership  account  In 
favor  of  Hussey  which  iHilBnce  did  not  exist," 
but.  on  the  contrary,  that  Huasey  was  in- 
debted to  Garter  at  that  time  in  the  amount 
of  $3,366.42.  The  appellant  also  offered  to 
prove  the  other  alle^tlons  of  the  petition 
set  fortti  above,  The  plaintiffs  objected  to 
the  evidoice  thus  offered  on  the  grounds  that 
it  was  inoAnpetent  and  immaterial  and  in 
the  nature  of  conclusions,  and  the  objection 
was  sustained.  The  question  for  determina- 
tion la  whether  the  appellant.  Mary  E.  Garter, 
should  have  been  permitted  to  prove  any 
or  all  of  the  defenses  pleaded  by  be^.  If  so, 
there  was  error  in  rejcctii^  the  evidence 
offered. 

The  appellees  contend  that  the  husband, 
as  the  head  of  the  family,  is  not  only  au- 
thorized to  Incur  Indebtedness  for  "expense 
of  the  family,"  but  to  change  the  form  of  the 
indebtedness  and  to  settle  and  agree  upon 
the  amount  due,  and  that  such  acto  of  the 
husband  are  conclusive  and  fix  the  liability 
of  the  wlf^  as  well  as  his  own.  Hence  it  la 
claimed  by  them  that  If  the  husband  is  liable 
on  the  note  In  suit,  ond  if  It  Is  in  fact  a 
note  gLven  tor  family  expense,  the  appel- 
lant la  also  liable  thweon  under  section  3165 
of  the  Code.  It  is  conceded  thot  J.  S.  Carter 
is  liable  on  the  note,  and  that  It  was  given 
In  settlement  of  an  account  for  rent,  which, 
but  for  the  def^ises  pleaded,  would  be  charge- 
able upon  the  property  of  both  husband  and 
wlf^.  The  liability  of  the  wife  for  family 
expenses  Is  purely  stetntory ;  It  being  created 


and  Umited  by  Code,  f  8166.  which  la  as 
follows:  "The  expenses  of  the  family  and 
the  education  of  the  diUbien  are  chai^ 
ablo  upon  the  propraly  ct  both  husband  and 
wife,  or  of  either  of  than,  and  in  relation 
thereto  th^  may  be  sued  Joints  or  separate* 
ly."  The  liability  thus  created  cannot  be 
enlarged  by  any  act  <tf  the  husband,  nor 
should  it  be  extended  by  Judldal  construc- 
tion. Thus,  in  Fitsgerald  v.  McCarty,  56 
Iowa,  702,  8  N.  W.  64A,  it  was  held  that  the 
wife  was  not  liable  fbr  an  attorney's  fee  or 
for  excessive  Interest  whldi  the  husband  had 
agreed  to  pay  In  a  note  given  in  settlemmt 
of  the  account  for  family  npenses.  See,  also,  ^ 
Marqnardt  v.  Flav^her.  60  Iowa,  148,  14  N. 
W.  214;  Morse  and  Uttoll  v.  Minton,  101 
Iowa.  60S,  70  N.  W.  091.  To  charge  the  prop- 
erty of  the  wife  for  family  expenses  un- 
der the  statute  alone,  there  must  at  necessity 
exist  a  valid  di^  therefor.  Frost  v.  Patker, 
65  Iowa,  178,  21  N.  W.  607.  And  for  mon 
than  this  she' is  not  liable,  even  though  the 
husband  has  given  a  note  tor  an  amount  In 
excess  thereof.  Davidson  Biggs,  61  Iowa, 
800,  16  N.  W.  135;  Waggoner  t.  Turner,  69 
Iowa,  127,  28  M.  W.  66a  This  principle  has 
uniformly  been  recognized  in  our  dedaions. 
as  will  be  seen  by  an  examination  of  the 
cases.  It  logically  follows  tiiat  a  note  given 
by  the  husband  for  family  expeaseB  Is  not 
alone  conclusive  <m  the  wlfe^  either  as  to 
the  existence  of  the  debt  or  as  to  the  amount 
thereot  The  proposition  Is  true  for  oUier 
reasons.  The  giving  of  the  note  by  tin 
husband  -does  not  release  the  wife  frran  lia- 
bility for  the  original  indebtedness.  The 
note  may  extend  the  time  of  the  payment 
thereof,  but,  however  the  husband  may 
change  tlie  form  of  the  evidence  of  the  debt, 
the  wife's  liability  follows  the  original  debt, 
and  that  only,  and  is  determined  solely  there- 
by. Frost  V.  Parker,  supra;  lAwrence  v. 
Slnnamon,  24  Iowa,  80. 

The  appellees  very  earnestly  inslBt  that 
the  question  in  this  case  is  foreclosed  by  the 
Iioldlng  In  Lawrence  v,  SInnamon,  supra,  and 
other  cases  along  the  same  line.  We  may 
readily  concede  that  reasons  are  given  for 
the  decision  in  the  Lawrence  Case  which 
lend  support  to  the  appellees'  contention. 
The  real  question  there,  bowevee,  was  wheth- 
er ttM  husband  by  giving  a  note  for  a  valid 
existing  debt  for  family  expoises  mU;ht  so 
far  bind  the  wife  as  to  arrest  the  running 
of  the  stetute  against  her  on  the  account. 
It  was  held  that  he  might  thus  cliange  the 
form  of  the  evldoice  of  the  indebtedness,  but 
it  was  not  held,  nor  was  the  question  in  the 
case,  that  he  might  create  a  llablllly  where 
none  existed  under  the  stetute,  or  that  the 
giving  of  a  note,  not  assented  to  by  the  vrif6, 
precludes  a  defense  which  she  might  other- 
wise Interpose  to  the  action.  The  precise 
holding  In  that  case  has  been  followed,  but 
it  has  never  been  extended.  See  Smedley 
V.  Felt.  41  Iowa,  588;  Davidson  v.  Bi^.  61 
Iowa,  800,  16  N.  W.  135;  Frost  r.  Parker, 
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supra ;  Waggoner  r.  Tnrner,  Htipra.  There 
are  also  other  cases  along  the  same  line 
which  we  do  not  dte,  but  which  may  readily 
be  found.  The  writer  Is  of  the  opinion  that 
the  cases  cited  hare  enlarged  the  statute 
way  beyond  the  intent  of  the  Legislature; 
but,  as  the  rule  extends  the  period  of  limi- 
tations only,  it  will  not  ordinarily  prejudice 
the  wife,  and  should  probably  remain  un- 
disturbed. It  should  not,  however,  because 
of  some  of  the  reasoning  of  the  opinion  In 
the  Lawrence  Case,  be  extended  beyond  the 
exact  question  determined  therein.  If  at  the 
time  the  note  was  given  Carter  owed  Hussey 
nothing  for  his  share  of  the  rent  because  of 
the  partnership  business  and  the  condition 
of  the  account  between  them,  It  Is  clear  that 
there  can  be  no  liability  on  the  part  of  the 
appellant,  Mary  E.  Carte'r,  and  she  should 
have  been  permitted  to  prove  her  defense 
to  the  suit  Holmes  v.  Page  (Or.)  28  Pac 
961. 

The  Judgment  Is  reversed. 


STRUEBING  v.  STEVENSON. 
(Supreme  Court  of  Iowa.  Nov.  16,  19000 

1.  TkIAI/— iNffTBUCnONS. 

The  appropriatenesB  of  iiutmctlons  cannot 
be  detennmed  by  the  pleadings  alone,  but  ref- 
erence must  also  be  had  to  the  evidence  and  to 
the  issues  actually  contested. 

2.  Saue— lanoBiNO  Isstrxs. 

Where,  in  a  suit  for  breach  of  warranty  In 
a  sale  of  certain  cows,  plaintiff  alleged  tbat  (he 
cows  were  warranted  to  be  suitable  for  breed- 
fas  purposes,  regular  breeders,  etc.,  and  that 
22  head  thereof  were  with  calf  by  a  certain 
thoroughbred  bull,  but  plaintiff  almost  wholly 
relied,  as  a  breach  of  warranty  at  the  trial,  on 
the  alleged  nnsuitableness  of  the  cows  for  breed- 
ing purposes,  supported  by  evidence  ttiat  they 
were  afflicted  with  a  disease  known  as  "con- 
tagious abortion,"  it  was  not'error  to  eliminate 
the  warranty  that  the  cowa  were  with  calf,  and 
to  charge  tluit,  if  plaintiff  failed  to  prove  the  al- 
leged diseased  condition  of  the  cows  at  the  time 
he  purchased  them,  he  could  not  recover. 

Appeal  from  District  Coinrt,  Buchanan 
Counly:  F.  O.  Piatt,  Judge. 

Actum  at  law  for  damages' Cor  alleged 
breach  (tf  warranty  and  false  rejwesentatlonB 
In  sale  of  a  herd  of  cows.  Verdict  and  judg- 
ment for  defendant,  and  plalntltr  appeals. 
AJBrmed. 

C.  E.  Ramsler  and  M.  W.  ECarmon,  for  ap- 
pellant.  E.  E.  Hasnar,  for  appellee. 

WEAVER,  J.  On  March  26,  1002,  the  de- 
fendant sold  to  the  plaintiff  a  herd  of  32 
Shorthorn  cows  and  heifers.  In  this  action 
plaintiff  charges  that  the  cows  were  expressly 
warranted  to  be  all  right,  suitable  for  breed- 
ing purposes,  regular  breeders,  and  that  22 
head  of  them  were  with  calf  by  a  certain 
thoroughbred  bull  known  as  "Red  Gold- 
finder."  In  a  second  count  of  his  petition  he 
charges  that  defendant  falsely  represented 
the  cows  to  be  as  above  stated,  and  that  In 
Tlolatkm  of  uld  warranly,  and  contraiy  to 


said  representations,  the  cows,  or  many  of 
them,  were  and  had  been  sick  of  an  obscure 
disease  known  as  "contagious  abortion,"  were 
not  suitable  for  use  for  breeding  pnrposes, 
and  were  not  with  calf  by  Red  Goldflnder, 
to  the  great  loss  and  damage  of  the  plaintiff. 
The  defendant  took  Issue  upon  the  all^ations 
of  warranty  and  false  representotlens,  and 
the  verdict  was  in  his  favor.  Counsel  for 
appellant  do  not  contend  tliat  the  verdict  is 
without  support  In  the  testimony,  but  argue 
that  the  trial  court  erred  in  Its  instructions 
to  the  Jury  and  in  refusing  other  instroctions 
asked.  Only  two  propoeltlrau  are  relied  vpoa 
for  a  reversal. 

1.  It  is  said  that  the  court,  In  the  second 
paragraph  of  Its  Instructlona,  erroneously  told 
the  jury  in  substance  that.  If  plaintiff  had 
failed  to  prove  the  alleged  diseased  condition 
of  the  cows  at  the  time  of  their  purchase,  be 
could  recover  nothing  from  the  defendant 
This  it  is  said  unduly  narrowed  the  issues, 
because  the  alleged  warranty  went  beyond 
the  matter  of  disease  and  assured  the  plain- 
tiff that  the  cows  were  suitable  for  breeding 
purposes  and  were  vrlth  calf  by  Red  Gold- 
flnder. If  we  wwe  to  pass  upon  this  para- 
graph alone  as  applied  to  issues  Joined  in  the 
pleadings,  there  would  be  an  appearance  of 
merit  In  the  objection  h&n  made  But  tbe* 
appropriateness  of  Instructions  camiot  be  de- 
termined the  pleadings  alone,  for  refw^ 
ence  must  be  had  also  to  the  testimony  in- 
troduced and  to  tbe  Issnes  actually  contested 
upon  the  trial  Oonnsel  have  not  aeeai  fit  to 
abstract  all  tbe  evidence,  but,  taking  It  as 
given  and  referring  to  the  transcript  which 
has  beoi  certified  to  this  conrt^  it  qnlte  clear- 
ly appears  that  the  aUeged  diaeased  conditlrai 
of  the  cowa  waa  the  one  central  fact  upon 
wblch  plaintiff  relied  aa  a  breach  of  the  al- 
leged warranty,  and  tiiat  the  unsultableneaa 
or  unfitness  of  the  cows  or  some  of  them  for 
breeding  purposes  was  put  fbrward  not  as  an 
additional  ground  of  recovery,  but  as  showing 
the  deleterious  and  damaging  effects  of  the 
disease  above  referred  to.  This  feature  of 
tbe  trial  la  further  emphasized  Iqr  the  fact 
that  In  all  of  the  several  instructions  asked 
by  the  plaintlfF  his  right  to  recover  was 
based,  first,  upon  the  warranty  or  reiweaoita- 
tlona.  and,  second,  upon  the  diseased  or  un- 
sound condition  of  the  cowa.  Moreover,  it 
should  be  said  that  In  another  part  of  the 
charge  the  court  correctly  stated  what  facts 
were  essential  to  constitute  a  warranty,  and 
the  Jury  by  a  special'  verdict  found  that  no 
warranty  had  been  established.  Of  the  al- 
leged warranty  that  the  cows  were  with  calf 
by  Red  Goldflnder,  we  think  the  abstracts  dls- 

.  close  no  testimony  which  would  have  justified 
a  verdict  in  the  plaintiff's  favor.  We  find, 
therefore,  no  prejudicial  error  In  the  above- 
mentioned  paragraph  of  the  court's  Instruc- 
tions to  the  jury. 

2.  The  appellant  furtha  insists  that  the 
trial  court  erred  in  charging  the  jury  that  a 
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representation  bj  the  plaintiff  that  the  cows 
were  sound  wonld  not  venAex  him  liable  for 
false  representations,  unless  be  knew  them 
to  be  nnsound,  and  In  refuaing  to  charge  that 
such  liability  would  arise  If  defendant  had 
reason  to  believe  that  such  unsoundness  ex.- 
Isted  and  concealed  such  knowledge  from  the 
plaintUR  We  find  It  unnecessary  to  decide 
the  question  thus  raised.  We  hare  carefully 
examined  the  abstracts  and  find  no  evidence 
tending  to  show  that  the  cows  were  diseased 
at  the  time  of  the  sale,  or,  if  they  were 
diseased,  that  defendant  knew,  or  ought  to 
have  known,  of  the  fact,  and  a  rerdlct  for 
the  plaintiff  could  have  been  sustained  on 
neither  theory  of  the  law. 

For  the  reasons  stated,  the  Judcmoit  of  the 
district  court  la  affirmed. 


BLUMBE  T.  IOWA  R.  LAND  CO. 
(Supreme  Court  of  Iowa.  Not.  17,  1905.) 

1.  Advbbsx  Possession  —  Public  Laud  — 
Gbant  to  Eailboad— Pbescbiption. 

Where  public  land  was  granted  to  a  rail- 
road company,  and  the  company  had  earned  the 
land,  and  all  coatests  pcQdiDs  before  the  Land 
Department  bad  been  disposed  of.  Its  ownership 
was  such  as  to  be  sabject  to  the  doctrine  ox 
.adverse  possession,  notwithstanding  certification 
by  the  hanA  Department  to  the  railroad  was 
omitted. 

2.  Saub— Good  Faith  or  Pbbbor  zn  FobseS' 

BION. 

Where  an  application  to  enter  public  land 
under  the  timber  culture  act  was  granted,  and 
a  receipt  Issued  to  the  applicant,  under  which 
he  took  possession  and  cultivated  the  land,  as 
required  by  the  act  of  Congress,  having  had  the 
assurance  of  his  attorney  that  he  might  take  pos- 
session and  proceed  to  comply  with  the  timber 
culture  laws,  It  cannot  be  said  that  his  posses- 
sion was  not  in  good  faith,  as  against  another 
claimant  to  the  land,  although  a  former  appli- 
cation by  blm  for  the  same  land  had  been 
denied. 

8.  SAMB  — TnXJt    Of    OoCITPAIfT    QW  PtTBLIO 

Land. 

As  against  a  railroad  company  entitled  to 
pabllc  land  under  a  grant,  the  statute  of  limita- 
tions begins  to  run  in  favor  of  an  occupant 
under  the  timber  culture  act  from  the  time 
such  occupant  enters  into  poaseeilon  under  the 
receiver's  receipt. 

Appeal  from  District  Oonrt,  Woo<U>ury 
County;  J.  F.  Oliver,  Jodgo. 

Action  to  qniet  title.  Decree  as  prayed, 
from  which  the  defendant  api>ealB.  Affirmed. 

Chas.  A.  Clark  ft  Son  and  Wm.  Q.  Clark, 
for  appellant  Lobr,  Gardner  ft  Lohr,  tor 

appellee. 

LADD,  J.  The  40  acres  of  land  In  con- 
troversy Is  located  within  the  place  limits 
of  the  grant  for  the  benefit  of  the  Dubuque 
ft  Sioux  Olty  Railroad  Company,  afterwards 
transferred  to  the  Iowa  Falls  ft  Sioux  City 
Railroad  Company,  under  the  act  of  Con- 
gress approved  May  16, 186&  Tbe  road  was 
completed  prior  to  1872;  and*  though  this 
tract  was  Incloded  In  the  Uat  certified  to  tbe 
state,  appniral  was  delayed  1^  the  assertion 


of  title  to  it  under  the  swamp  land  act  until 
1878.  In  1883  John  Garraher  applied  to  tbe 
local  land  office  at  Des  Moines  to  enter  It 
under  tbe  timber  culture  act,  but  his  applica- 
tloa  was  rejected,  owing  to  conflict  with  the 
grant  to  the  railroad  company,  and  the  deci- 
sion was  affirmed  by  tbe  Commissioner  of  the 
General  Land  Office  In  December  of  the  same 
year.  Hethen  appealed  to  the  Secretary  of  tbe 
Interior,  by  whom  the  previous  decisions  were 
approved  June  17,  1891.  In  the  meantime 
tbe  company  had  filed  (188S)  selections  of 
land,  including  this,  in  the  local  land  office, 
as  inuring  to  it,  under  the  grant,  and  these 
were  accepted  by  the  register  and  receiver 
and  certified  to  the  Commissions,  but,  under 
the  practice  of  the  department,  could  not  be 
passed  on  until  Carraher's  appeal  had  been 
disposed  of,  and  when  reached  In  January, 
1803,  this  land,  through  oversight  or  other 
cause,  was  omitted  from  the  certification  to 
the  company.  In  1888  Carraher  pres«ited 
a  second  application  tor  the  same  land  to  the 
register  and  receiver,  and  iffocnred  the  fal- 
lowing receipt: 

rrimber  Onltura 

"Receiver^  Receipt  No.  607.  Application  No. 
607. 

''Recelver'a  Office,  Des  Moines,  Iowa. 

"May  Slst,  1888. 

"Received  oC  John  Carraher  the  snm  of 

nine  dollars  cents,  being  the  amount  of 

fee  and  comp«isation  of  roister  and  receiver 
for  the  entry  of  northMSt  of  N.  B.  quarter  of 
section  one  in  township  88  of  range  46*  nnder 
the  first  section  of  the  act  of  OongresB  ap> 
proved  June  14th,  1878.  entiUed  *An  act  to 
am«id  an  act  entitied  "An  act  to  encourage 
the  growth  of  timber  on  tbe  Western 
iwalrles.'" 

•^.Oa        M.  y.  UcHenry.  Recetver." 

This  was  forwarded  to  him  by  bis  attorn^, 
accompanied  by  a  letter : 

"Sioux  City,  Iowa,  June  2,  188& 
"Mr.  John  Carraher — My  Dear  Sir :  I 
have  the  pleasure  of  banding  you  herewith 
your  timber  culture  entry  receiver's  receipt 
No.  607  for  N.  E.  ^  of  N.  B.  ^,  1,  89,  46. 
Respectfully,  Geo.   W.  Wakefield. 

"P.  8.  Too  can  take  posseeslon  and  pro- 
ceed to  comply  with  the  timber  culture  lawa" 

He  proceeded  at  once  to  comply  with  tbe 
timber  culture  act,  and  was  In  possession 
of  the  land  from  that  time  until  his  death 
In  1901,  since  which  time  plaintiff,  to  whom 
Carraher  conveyed  it  a  few  days  before  he 
died,  has  been  In  possession.  Some  ques- 
tion is  made  as  to  the  charact^  of  this 
possession,  but,  without  reviewing  the  evi- 
dence. It  is  sufficient  to  say  that  we  think 
it  such  as  la  required  to  constitute  adverse 
possession,  provided  It  shall  be  construed 
to  Iiave  been  in  good  faith  and  under  claim 
of  right  or  color  of  title.  The  defendant 
acquired  whatevw  Interest  in  the  land  the 
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rallTosd  compan7  had,  or  might  obtain,  In 
1887,  and  the  correspondence  between  the 
parties  Indicates  tliat  It  had  oTerlooked  Its 
claim  thereto,  and  did  not  receive  paper 
title  ontll  January,  1908.  This  action  was 
Iwgnn  October  28,  1902,  and  the  nltlmate 
Issue  to  be  determined  is  whether  defendant 
has  lost  title  throngb  the  adverse  posses- 
sion of  the  plalntUC  and  his  grantors.  It 
la  conceded  that  the  grant  to  the  railroad 
company  was  In  prsesentl,  and,  as  the  com- 
pany had  earned  the  land  and  all  contests 
pending  before  the  I^nd  Department  had 
been  disposed  of  prior  to  1892,  Its  owner- 
ship for  the  10  years  preceding  the  com- 
mencement of  the  action  was  sncfa  as  to 
be  subject  to  the  doctrine  of  adverse  pos- 
session. Deeeret  Salt  Co.  v.  Tarpey,  142 
U.  a  241,  12  Snp.  Ot  158,  BC  L.  Bd.  999; 
Toltec  Ranch  Go.  v.  Cook,  191  U.  S.  532, 
24  Sup.  Gt  166,  48  L.  Ed.  291;  lowa  Rail- 
road Land  Co.  v.  Febrlng  (Iowa)  101  N. 
W.  120.  and  cases  cited. 

Some  claim  Is  made  that  this  case  Is 
distinguishable  from  those  first  cited,  in 
that  before  certification  In  1908  the  Land 
Department  ascertained  that  the  tract  was 
not  within  six  miles  of  mineral  claims,  and 
therefore  asserted  active  jurisdiction  In  de- 
termining whether  It  was  within  an  ex- 
ception contained  in  the  grant  This  was 
a  mere  matter  of  detail  In  connection  with 
the  certification,  and  did  not  tend  to  show 
that  the  company  had  not  acquired  owner- 
ship under  the  grant  30  years  previous,  or 
that  It  might  not  have  obtained  the  certifi- 
cate at  any  time  after  1801.  On  the  contrary, 
the  Investigation  resulted  In  confirming  such 
ownership  during  this  long  period.  As  ob- 
served Jn  Barden  v.  N.  P.  R.  Co.,  154  U. 
&2S8,14  8ap.Gtl0S0,38L.SId.992:  "The 
delay  of  the  government  In  Issuing  a  patent 
4oee  not  affect  the  power  <tf  the  company 
to  assert  in  the  meantime,  by  poaseasocy 
action.  Its  rights  to  lands  which  are  in  fact 
nonmlneral."  This  was  a  direct  action  by 
the  railroad  company  to  recover  the  lands 
under  the  grant,  and  Is  not  otherwise  In 
point  AU  held  In  St  P.,  M.  &  M.  R.  Go.  v. 
Olson  (Blinn.)  91  N.  W.  294.  was  that  In 
eompnting  the  period  of  the  statute  of  Umlta- 
tlona  the  time  a  contest  between  the  parties 
was  pending  before  the  Land  Dq;)artment 
of  the  government  should  not  be  excluded. 
The  act  of  Congress  approved  Mardi  8,  1887, 
providing  for  the  adjostmrait  of  railroad 
grants,  did  not  purport  to  dlstorb  the  owner- 
sb^  of  lands  already  earned,  and,  moreover, 
there  was  do  showing  tliat  any  readjustment 
-of  this  grant  was  attempted.  The  case  is 
within  the  rule  of  tlie  decisions  dted,  and 
the  defendant's  title  has  been  soch  as  to 
be  subject  to  adverse  possession  at  least 
since  1891. 

2.  Counsel  fojt  appelant  flrst  contend  that 
the  possession  of  Garrabcir  was  not  in  good 
ttUh.  At  the  time  be  filed  his  last  appU- 
catbm  under  the  tree  culture  act  the  appeal 


from  the  rejection  of  his  first  application 
had  been  pending  nearly  fire  years.  His 
second  application  was  received  In  1888, 
and  not  until  three  years  th^eafter  did  the 
Secretary  of  the  Interior  affirm  the  decl- 
BiOQB  rejecting  the  flrst  At  that  time  the 
filing  of  the  second  application  was  ordered 
to  be  canceled,  but  whether  Carraher  was 
advised  of  this  Is  not  disclosed.  Not  having 
been  accorded  a  bearing  nor  given  any  pre* 
vlous  notice  of  the  department's  intention 
to  cancel  hla  entry,  It  Is  not  to  be  Inferred 
that  he  was  subsequently  informed  of  what 
had  beat  done.  See  WUbur  t.  By.  Co..  116 
Iowa,  at,  89  N.  W.  101,  and  cases  cited. 
He  subdued  the  soil  and  imdertDOk  to  plant 
and  cultivate  fbe  trees  aa  required  by  the 
act  of  Oongresa,  and  O^en  is  no  ground  for 
saying  that  be  waa  not  acting  In  good  faith, 
save  thla  knowledge  of  the  advtfae  dedsltm 
on  his  first  application  In  1^.  But  be  waa 
not  claiming  under  that,  but  by  virtue  of 
the  receipt  which  had  been  obtained  in 
1888,  and  under  which,  for  all  that  appears, 
be  mipposed  be  might  acquire  the  land 
That  be  waa  mistaken  can  make  no  ditfer- 
ence,  so  kmg  aa  be  honestly  believed,  though 
mistakenly,  that  he  bad  the  right  to  acquire 
the  land  under  the  tree  culture  act  He  had 
the  uanrance  of  bte  attorney,  who  was  a 
Judge  of  the  district  court  when  the  letter 
was  written,  and  this,  with  the  acceptance 
of  bis  application  at  the  local  land  office, 
might  well  have  convinced  him  of  such  right 
The  entire  doctrine  of  adverse  poBseesion 
Is  based  upon  the  existence  of  defective 
titles;  for  where  titles  are  good  there  Is  no 
occasioii  for  Invoking  It  The  case  differs 
from  Litchfield  v.  Sewell,  97  Iowa,  247,  66 
N.  W.  104,  In  that  their  defendant  knew 
he  had  no  right  to  the  land,  while  here 
the  fair  inference  to  be  drawn  from  the 
evidence  is  that  Carraher  supposed  he  had 
been  accorded  the  right  to  earn  It  under 
the  tree  culture  act  See  Coleman  v.  Bill- 
ings, 89  lU.  183;  Barrett  v.  Stradl  (Wis.) 
41  N.  W.  439,  9  Am.  St  Rep.  795.  Good 
faith  Is  to  be  preanmed,  and  we  think  the 
evidence  insufficient  to  Justly  a  finding  to 
the  contrary. 

8l  The  plalntiers  claim  of  right  for  the 
time  required  to  acquire  title  under  the 
timber  culture  act  at  least  was  subservient 
to  that  of  the  government,  and  aince  then 
the  period  of  the  statute  of  limitations  has 
not  run.  The  controlling  question,  then,  to 
whether  the  statutory  period  shall  be  com- 
puted from  the  time  possession  was  taken 
under  the  receiver's  receipt  or  from  the 
time  he  might  have  so  complied  with  the 
laws  which  entitle  the  applicant  to  a  patent 
In  other  words.  Is  the  claim  of  right  suffi- 
cient If  against  all,  save  the  govenunent  or 
must  tile  claim  be  tbat  of  entire  owneraMp, 
and  tber^re  against  the  world?  The  pos- 
seaslon  of  Carraher  waa  taken  for  tlie  pur^ 
pose  of  divesting  the  government  of  title 
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by  complying  with  the  proTislonB  of  the 
timber  culture  act,  and  was  neceBsarily 
hostile  to  All  others.  In  effect,  he  conceded 
ownership  by  the  governmeDt,  which,  unless 
he  executed  his  purpose,  would  continue. 
It  was  an  admission  that  the  United  States, 
rather  than  himself,  held  the  fee  and  was 
entitled  to  retain  It  for  the  eight  years  re- 
quired by  the  law  for  him  to  earn  it  See 
act  of  Congress  approved  June  14,  1878. 
His  first  occupancy  was  under  the  second 
entry,  In  1888.  at  which  time  the  land  had 
been  earned  by  the  railroad  company,  and, 
as  the  grant  was  in  pnesentl,  it  or  Its  gran- 
tee could  have  maintained  ejectment  against 
him  at  any  time  within  the  period  of  limita- 
tion. When,  If  ever,  did  this  period,  which 
Is  10  years  In  this  state,  begin  to  run?  If 
after  Carraher  might  have  earned  and  ac- 
quired title  under  the  timber  culture  act, 
then  the  period  had  not  expired  when  this 
action  was  begun;  If  when  he  entered  into 
possession  under  the  receiver's  receipt  then 
it  has  run,  and  plaintiff's  title  should  be 
quieted.  In  Cole  t.  Des  Moines  Valley  R. 
Co.,  76  Iowa,  185,  40  N.  W.  711,  tiUe  was 
quieted  in  the  plaintiff,  though  bis  entry 
had  been  canceled,  but  he  bad  been  In  ad- 
verse possession  more  than  10  years  sub- 
sequent to  tbe  lapse  of  time  within  which 
he  might  have  earned  the  homestead.  The 
same  is  true  of  Wllber  t.  O.  R.  &  M.  R.  R. 
Co.,  lie  Iowa,  65.  89  N.  W.  101.  The  Su- 
preme Court  of  Nebraska,  without  deciding 
that  the  running  of  the  statute  might  not 
begin  sooner,  held.  In  Carroll  v.  Patrick,  23 
Neb.  834,  37  N.  W.  671,  that  *'a  land  officer's 
certificate,  therefore,  under  our  statute,  Is 
color  of  title.  As  between  Individuals,  the 
statute  of  limitations  begins  to  run  from 
the  time  the  party  entering  the  land  did  all 
that  was  required  of  him  to  perfect  his 
purchase."  At  ancb  time  the  claim  is  that 
of  ownership  and  apparently  all  lacking  Is 
the  paper  title.  It  has  ceased  to  be  sub- 
servient to  and  has  become  adverse  to  the 
government  See  Cbicago,  B.  I.  ft  P.  R. 
Oo.  V.  AUfree,  64  Iowa,  600.  20  N.  W.  779. 

In  fact,  earned,  the  government  retains 
but  the  naked  legal  title,  and  the  claimant 
has  become  the  real  owner.  The  land  is 
flien  segregated  ftom  tbe  public  domain,  and 
has  become  private  jiroperty.  Durham  v. 
Hussman,  88  Iowa,  29,  05  N.  W.  11 ;  Nichols 
V.  Council,  51  Ark.  26,  9  8.  W.  S05,  14  Am. 
St  Bep.  20;  Cavender  v.  Smith,  56  Am. 
Dec.  541 ;  Cady  v.  Elghmey  (Iowa)  7  N.  W. 
102;  Steele  v.  Bol«y  (Utah)  22  Pac.  Sll; 
Wlrth  V.  Branson,  08  n.  S.  118,  25  U  Ed. 
86;  Stark  v.  Starr,  6  Wall.  402,  18  U  Bd. 
925.  But  It  li  not  enentlal  that  the  land 
be  actually  earned  in  compliance  with  tbe 
law.  It  18  enough  that  the  party  In  poB> 
session  in  good  faith  so  believes  and  as- 
serts claim  of  ownership  against  tbe  gov- 
ernment, as  well  as  all  others. 
Up  to  this  point  we  apprehend  there  can 


be  no  controvert,  although  language  may 
be  found  in  some  decisions  Indicating  that 
the  legal  title  must  have  passed  from  the 
government  See  Arnold  v.  Woodward,  14 
Colo.  164,  23  Pac.  444;  Gibson  v.  Chontean. 
80  U.  S.  92,  20  L.  Ed.  634.  But  the  claim 
of  one  who  enters  land  with  the  purpose 
of  acquiring  title  from  the  government  by 
compliance  with  Its  laws  Is  quite  as  hostile 
as  though  patent  had  been  Issued  to  all 
others,  though  subservient  to  the  govern- 
ment And  the  weight  of  authority  Is  to 
the  effect  that  the  claim  of  right  may  be 
subservient  to  the  government  If  hostile  to 
all  others.  Clemens  v.  Runckel,  34  Mo.  41, 
84  Am.  Dec.  69;  Mather  v.  Walsh,  107  Mo. 
121,  17  S.  W,  755;  Moore  v.  Brownfield,  7 
Wash.  23,  84  Pac.  199;  Lord  v.  Sawyer,  57 
Cal.  65;  Alabama  State  Land  Co.  v.  Kyle 
(Ala.)  13  South.  43;  Francoeur  v.  Newhouse 
(C.  C.)  43  Fed.  236;  Northern  Pac.  R.  Co. 
V.  Eranlcta  (C.  C.)  62  Fed.  911.  See  Railway 
Co.  V.  Townsend,  84  Minn.  162,  86  N.  W.  1007, 
87  Am.  St  Rep.  342.  The  principle  Is  well 
stated  In  the  first-mentioned  case :  "The  de- 
fendant and  those  under  whom  he  claims, 
did  not  enter  or  bold  under  the  plaintiff. 
They  did  not  recognize  bis  title.  They  had  no 
privity  with  him.  They  do  not  appear  even 
to  have  known  of  the  existence  of  his  title. 
They  recognized  a  title  In  another  person, 
'the  United  States,'  who  was  supposed  to 
be  the  proprietors,  and  as  to  the  United 
States  their  possession  was  not  hostile, 
but  they  did  expect  to  acquire  the  title  of 
the  United  States,  believing  themselves  to 
have  right  of  presumption  to  the  exclusion 
of  all  other  persons,  and  a  present  right  to 
the  use  and  possession  of  the  land.  The 
defendant  has  the  actual  possession,  within 
the  meaning  of  the  statute  of  limitations, 
with  a  claim,  not  of  absolute  title,  but  of 
a  right  which  was  adverse  to  all  other 
persons."  The  only  decision  we  have  dis- 
covered to  the  contrary  Is  Altschul  v.  O'Neill, 
35  Or.  202,  58  Pac.  95.  But  there  the  com- 
pany under  which  plaintiff  held  became  en- 
titled to  the  land  In  1886,  and,  though  de- 
fendant had  occupied  It  since  1866,  he  had 
made  no  effort  to  acquire  the  land  from 
the  government  as  a  homestead  until  1894. 
His  application  was  then  rejected  by  tbe 
officers  of  the  local  laud  office,  and  their 
decision  later  confirmed  on  appeal.  Suit  was 
beguq  in  1898,  and  the  statute  of  limitations 
of  10  years  pleaded  In  bar.  It  Is  manifest 
that  defendant  was  a  mere  trespasser  through- 
out. His  attitude  was  entirely  different 
from  that  of  a  party  whose  application  baa 
been  received  by  tbe  officers  of  the  govern- 
ment and  who  has  entered  Into  possession 
In  good  faith  and  continues  therein  in  what 
be  supposes  to  be  in  conformity  with  the 
laws  of  Congress.  Nevertheless,  the  court 
delivered  an  opinion  uhlblting  extended  re- 
seardli  to  the  effect  that  a  claim  ot  right 
upon  which  adverse  possession  may  be  based 
most  be  against  tbe  whole  world,  Indadlnf 
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tbe  Koveramait  No  doubt  tbe  judges  bare 
made  all  the  Btatements  attributed  to  them 
In  tbls  opinion,  bat  It  la  to  be  said  in  ex- 
tenuation tliat  each  had  application  to  the 
particular  facts  of  tbe  case  in  band,  and 
tbat  In  none,  save  those  the  court  declined 
to  follow,  waa  the  question  as  to  whether 
the  fact  tbat  tbe  claim  was  subservient  to 
tbe  gorernment  Involved.  Indeed,  the  char- 
acter of  the  claim  under  a  government  entry 
does  not  ap[>ear  to  have  been  given  due 
consideration.  If  effective.  It  Is  exclusive  of 
othera  It  Is  an  assertion  of  right  to  the 
land,  which,  if  well  founded,  must  defeat 
the  claims  of  all  others.  It  Involves  a  right 
of  possession  as  absolute  as  though  the  party 
owned  the  title.  It  purports  to  exclude  every 
one  from  Its  enjoyment,  and  even  as  against 
the  government  to  assert  the  right  to  dlveat 
its  title  by  compliance  with  the  law.  Tbe 
statute  of  limitations  never  runs  in  favor 
of  or  against  tbe  government,  and  we  are 
Inclined  to  hold,  In  harmony  with  the  weight 
of  authority,  that  the  relation  of  the  citizen's 
claim  to  the  government's  title  ought  not 
to  Interfere  with  the  running  of  the  statute 
against  all  others,  and  that  the  period  should 
be  computed  from  tbe  time  Carraher  entered 
Into  poBsesaliHi  under  the  receiver's  receipt. 
The  decree  wae  right  and  Is  affirmed. 


POWERS  T.  GHIGAQO,  B.  L  A  P. 
RT.  CO. 

<Sopr?me  Court  of  Iowa.  Nov.  17,  1905.) 

1.  Cabvebs — iHjrmKS  to  hm  Stock— Ac- 
tions— SuTFicinicT  or  EMmhce. 

In  an  action  against  a  railroad  for  Injury 
to  horses  In  transit,  evidence  held  sufficient  to 
support  a  finding  that  the  hones  were  In  good 
condition  when  they  were  deUvered  to  defend- 
ant by  a  prior  carrier. 

2.  Saux — Presumptions. 

Where  it  Is  shown  that  horaes  were  In  a 
good  condition  at  a  certain  point  in  transit,  it 
will  be  presumed  that  they  were  still  in  such 
condition  at  a  snbseguait  point,  wheie  they 
wer?  delivered  to  a  connecting  .earner. 
8.  Same — BuanEir  of  Pboof. 

Where  it  is  shown  that  horses  were  Injured 
In  transit,  the  burden  is  on  ttie  carrier  to  ex- 
culpate itself  from  blame. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Carriers,  H  957,  9^) 

4.  SaIO — CONTBACIS — tiUITATION  LtAHOr 
TtY. 

Under  Code,  8  2074,  providing  tbat  no  con- 
tract shall  exempt  any  railroad  from  the  li- 
ability of  a  common  carrier,  which  would  exist 
had  no  such  contract  been  entered  into,  a  con- 
tract for  the  shipment  of  live  stock,  attempting 
to  limit  the  carrier's  liability  by  providing 
that  the  owner  should  assnme  all  risk  and  ex- 
penses of  feeding,  watering,  bedding,  etc.  and 
tbat  the  carrier  should  be  exempt  from  liability 
for  loss  or  damage  arising  from  heat,  suffoca- 
tion, crowding,  ete.,  was  in  violation  of  the 
statute,  and  did  not  relieve  the  carrier  from 
liability. 

[Ed.  Note. — For  cases  In  point,  we  voL  9, 
Cent  Dig.  Carriers,  »  933-049.] 

Appeal  from  DlBtrlct  Court,  Bntler  Goun- 
ty;  Clifford  P.  Smith,  Jndseb  . 


Suit  to  recover  damages  for  injuries  to 
horses  received  while  being  transported  over 
the  defendant's  railway.  Trial  to  the  court, 
and  a  judgment  for  the  plalntUt.  The  de- 
fendant appeals.  Affirmed. 

Carroll  Wright,  John  I.  Dllle,  and  Oeo. 
H.  Craig,  for  aiveiluit  BI.  Hartnesa,  for 
appellee. 

SHERWIN.  a  J.  Tbe  plaintiff  shipped 
the  horses  In  qnestlon  from  Belgrade,  Mont, 
to  Qreene,  Iowa.  They  were  loaded  at  Bel- 
grade on  the  26tb  day  of  Angost,  and  were 
detlTered  to  the  Northern  Pacific  Ballroad 
Craipany,  whose  agent  billed  them  to  the 
Minnesota  Transfer,  Minneapolis,  Minn.  The 
plaintiff  accompanied  the  horses  from  Bel- 
grade to  Minneapolis,  and  they  were  twice 
unloaded  for  care  and  rest  dnrlng  the  Jour- 
ney; Om  first  time  at  Billings,  Mont,  and 
the  other  time  at  Mandan,  N.  D.,  where  they 
w«e  In  the  yards  about  80  hours.  The 
plaintiff  gare  the  horses  bis  personal  care  and 
attention  in  transit  and  until  th^  were  de- 
livered to  the  defendant  at  Minneapolis,  at 
about  3  o'clock  in  tbe  afternoon  of  the  SOtb 
day  of  August,  but  soon  after  tiielr  delivery 
to  tbe  defendant  he  took  a  passenger  train 
for  Greene,  Iowa.  The  horses  did  not  arrive 
there  until  8  o'docft  tiie  next  night,  about 
28  honrs  after  th^  were  received  for  i^p- 
ment.  Two  of  them  died  tte  next  day,  and 
others  were  badly  Injured  wben  tbey  reach- 
ed Greene. 

The  appellant's  sole  ground  for  a  reTersal 
Is  that  the  finding  and  judgment  are  not 
supported  1^  sufficient  evidence.  It  is  con- 
tended tbat  the  evidence  does  not  Aow  tbat 
tbe  horses  were  in  good  condition  at  the 
time  Ibey  wcm  delivered  to  appellant,  tbat 
no  delay  In  their  tnnsportatlon  Is  shown, 
and  tbat  it  Is  not  shown  ttiat  damage  result- 
ed reason  of  delay;  but  It  Is  shown  tbat 
tbe  Injuries  may  have  resulted  from  "lack 
of  attention  by  aiipellee.  which  be  contracted 
to  give  tbe  bOTses."  The  evidence  condn- 
sively  shows  Ibat  tbe  horses  were  bealtby 
and  in  good  condition  at  the  time  they  were 
loaded  at  Belgrade,  and  tbat  tbe  same  con- 
dition existed  wben  they  were  reloaded  at' 
Mandan,  only  about  a  day  before  they  were 
delivered  to  the  appellant  In  addition  to 
this,  there  Is  evidraiee  tending  to  show  tbat 
they  were  In  good  condition  wben  delivered 
to  .tbe  appellant.  It  is  true  that  tbls  evi- 
dence Is  not  as  positive  and  direct  as  tbe  evi- 
dence ot  their  previous  condition,  but  tbe 
plaintiff  testified  ttiat  be  went  to  tbe  car,  aft- 
er it  reached  Minneapolis,  with  a  pnwpectlve 
imrchaser  of  some  of  the  horses,  who  went 
Into  tbe  car  and  looked  the  horses  over,  and 
tbat  be  himself  looked  them  over  from  the 
ground,  and  conld  see  nothing  wrong  wltb 
any  of  them.  Tbe  Injuries  received  by  some 
of  the  horses  were  of  such  character  that  It 
wodld  be  almost  Impossible  for  an  experien- 
ced honeman  like  tbe  plaintiff  to  look  into  the 
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car  without  dtBcoTering  them,  and  thta  erl- 
dence  alone.  In  the  absence  of  any  showing 
to  the  contrary,  would  justify  the  'court's 
finding  as  to  their  condition  when  delivered 
to  the  appellant.  But  It  need  not  rest  on  this 
alone.  The  horses  were  shown  to  be  In  good 
condition  when  they  left  Mandan,  and  the 
presumption  Is  that  they  ,  were  still  In  such 
condition  when  delivered  to  the  appellant 
Smith  V.  New  York  Central  R.  Co.,  4S  Barb. 
225.  When  the  healthy  condition  of  an  ani- 
mal Is  once  shown,  there  Is  a  general  pre- 
sumption that  such  condition  continues  un- 
til the  contrary  Is  shown.  See  Lawson  on 
Presumptive  Bvidence,  187-176.  It  being 
shown  that  the  horses  were  Injured  In  trans- 
It,  the  burden  Is  upon  the  defendant  to  ex- 
culpate Itself  from  blame  and  this  It  has  not 
done.  Grieve  v.  L  C.  By.  Co.,  101  Iowa, 
669,  74  N.  W.  192;  Klnnlclc  Bros.  v.  C.  E. 
I.  &  P.  Ry.  Co.,  69  Iowa,  885.  29  N.  W.  772. 

The  shipping  contract  undertook  to  limit 
the  appellant's  liability  by  providing  that 
the  owner  should  assume  ajl  "risk  and  ex- 
pense of  feeding,  watering,  beddli^,  etc.," 
and  that  the  carrier  was  exempted  from 
llablll^  for  loss  or  damage  arising  from 
heat.  sufFocation.  crowding,  maiming,  etc. 
Section  2074  of  the  Code  declares  that  "no 
contract,  receipt  rule  or  regulation  shall 
exempt  any  railway  corporation  engaged  In 
the  transportation  of  persons  or  property 
from  the  liability  of  a  common  carrier,  or 
carrier  of  passengers,  which  would  exist 
had  no  contract  receipt  mie  or  regulation 
been  made  or  entered  into."  The  limitations 
of  this  contract  were  In  violation  of  this 
statute,  and  did  not  relieve  the  appellant 
from  liability.  The  appellee  did  not  accom- 
pany the  horses,  nor  undertake  to  do  so,  and 
hence  the  rule  announced  In  Oriere  t.  I^. 
Oo.,  supra.  Is  not  applicable. 

The  Judgment  li  affirmed. 


BBAVBR  T.  PORTER. 
(Snpteme  Court  of  Iowa.  Nov.  17,  1906.) 

1.  AoooBo  AXIS  BATin-Aonoir— Good  Faith — 

BIVIDBNCX. 

Evidence,  in  an  action  for  omnmlastons,  held 
sufficient  to  authorize  sabmisslon  ot  the  ques- 
tion of  food  faith  in  a  dispute  as  to  amount  of 
commlsuoDB  due,  constituting  a  basis  tor  a 
valid  acoord  and  satlBfactiwi. 

2.  Sau — Effect  of  Acceptaitcc. 

There  bping  a  (food  faith  dispute  as  to  tbe 
amonat  due,  acceptance  of  a  statnnent  uid  a 
check  sent  In  payment  constitates  a  oomidete 
accord  and  satisfaction. 

[Bd.  Note. — For  cases  In  point  see  voL  1* 
Cent  Dig.  Accord  and  Satisfaction,  S  67.] 

8.  New  Tual— InsTBUoncnra— <:k>inuoT. 

The  giving  of  an  instmetlon,  correct  In  ooe 
part  and  In  another  part  making  the  Issue  de- 
pend on  an  Immaterial  matter  not  suggeeted  bi 
the  pleadii^  or  evidence,  requires  a  new  triaL 
[Ed.  Note.— ror  cases  Id  point,  n«  TOl.  87, 
Cent  Dig.  New  Trial.  IS  68,  ^] 


Appeal  from  District  Court  Dallas  Coun- 
ty; Edmund  Nichols,  Judge. 

Action  to  recover  a  sum  named,  alleged 
to  be  due  as  commissions  earned  In  connec- 
tion with  a  sale  of  real  estate.  The  trial 
was  to  a  Jury,  and  there  was  verdict  and 
Judgment  In  favor  of  plaintiff.  The  defend- 
ant appeals.  Reversed. 

Chas.  L,  Powell,  for  appellant  WHite  * 
Clarke,  for  appellee^  • 

BISHOP,  J.  The  petition  la  in  two  counts. 
In  the  first  plaintiff  alleges  that  in  Septem- 
ber, 1902,  the  defendant  a  resident  of  Min- 
neapolis, Minn.,  and  one  C.  A.  Diehl,  a  resi- 
dent of  Dee  Moines,  employed  J.  E.  Alpaugb 
and  W.  H.  Dlnnell,  real  estate  agents  resid- 
ing in  Adei,  Iowa,  to  act  as  their  agents  to 
find  purchasers  for  tracts  of  Canada  land  of 
which  they  were  owners;  that  the  com- 
pensation agreed  upon  for  their  services  was 
86  cents  per  acre  on  tbe  acreage  for  wblcb 
tbey  found  purchasers;  that  said  agents 
found  purchasers  in  one-Gudgel,  to  whom 
there  was  sold  6,400  acres  of  said  lands, 
and  In  one  Hoy,  to  wIkhb  there  was  sold 
2316  aeres.  And  It  Is  said  tiiat  of  the 
agents'  commission  agreed  ia>on  there  re- 
mains unpaid  the  sum  of  $2,496,  and  ttiat 
tile  amount  thus  due  was,  on  Deonnber  8, 
1902,  assigned  to  plaintiff.  In  the  second 
count  the  aUegatluiB  of  the  first  count  are 
repeated,  save  that  Instead  of  relying  upon 
a  contract  anxmnt  the  reasonable  valoe  of 
the  aervices  of  Alpaui^  and  Dlnnell  Is  al- 
leged to  be  the  sum  of  60  cents  pes  acre. 
And  the  Judgment  donanded  is  the  som  of 
$1,999.  The  answu  preeoita  a  genera  de- 
nla'l  to  eat^  count  and  In  addition  it  Is 
pleaded  that  a  fnll  and  complete  setQement 
of  an  the  matters  now  relied  oa  for  Judg- 
ment was  had  before  this  action  was  com- 
menced. 

in  the  main,  the  facta  are  not  Involved 
In  any  serlons  controroay.  It  was  made 
to  appear  on  the  trial  ttiat  Dr.  O.  IL  Dlehl. 
Clarence  A.  Dlehl,  the  defendant  Porter, 
and  some  10  other  persons  were  tbe  benefi- 
cial owners  of  extensive  tracta  of  land  In 
the  Northwest  Territory,  Canada,  the  title 
to  all  which  waa  in  Dr.  Dlehl  as  tmsteft 
The  extent  of  the  interest  held  by  any  one 
of  the  persons  does  not  appear.  One  of 
such  tracts  consisted  of  abont  16,000  acres, 
and  Is  q>oken  of  in  the  record  as  the  *'hlll 
lands**;  a  further  tract  nme  distance  le- 
moved  from  the  hill  lands,  is  spoken  of  as 
the  "bottom  tends.**  lAto  In  August  1902; 
3.  B.  Alpangh  happened  In  Des  Uolnea;  and 
upon  meeting  Clarence  Dlehl,  the  latter  pro- 
posed that  he  (Alpaog^  undertake  to  find 
a  purchaser  tot  the  tract  of  hill  Utnd.  The 
land  vraa  described  to  him  generally,  and  a 
price  was  fixed  at  $4.60  per  acre,  with  a 
commission  fixed  at  85  cents  iter  acre.  The 
bottom  lands         sp<Aai      but  no  prlco 
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WM  llzed.  Alpaugb  demurz«d  on  the  groond 
that  be  had  no  fuoda  to  defray  expeuBes, 
whereupon  Dlehl  agreed  to  furnlBh  funds, 
and  gave  Alpangh  $25,  and,  aa  the  latter 
puta  It:  "I  went  to  work."  On  August  27, 
1902.  Clarence  Dlehl  wrote  Alpaugh  from 
Des  Moln«  Inclosing  a  plat  of  the  hill  land, 
and  In  the  letter  It  Is  stated  that  such  Is 
the  "15,000  acre  tract  which  I  quoted  ron 
In  a  body  at  $4.50  per  acre";  and  further, 
"I  think  It  could  be  resold  this  fall  yet  at 
an  adrance  above  the  prtce  I  bare  been  au- 
thorized to  quote  you.**  Alpau^  interested 
Bearer,  the  Instant  plaintiff,  and  one  Dln- 
nell  In  the  deal,  and  It  appears  agreed  to 
giTe  them  each  one-fifth  of  the  commissions. 
Clarence  Dlehl  was  advised  that  the  assist- 
ance of  such  parties  had  been  secured,  and 
on  August  80,  1902,  he  wrote  Alpan^  tliat 
he  would  ti7  and  bare  Porter  come  down 
"and  Hue  xxp  the  people  as  soon  as  jon  are 
ready  for  him.**  In  this  letter  Dlehl  de- 
clines to  be  responsible  for  the  expenses  of 
prospective  purchasers  who  may  be  secured 
to  go  and  see  the  land,  and  closes  by  saying : 
"Another  contingency  you  must  bear  In  mind 
Is  that  It  may  become  necessair  to  close 
with  parties  to  cut  the  price  to  |4.25  per 
acre.  This  wonU  sUll  leave  yon  a  |1,B00 
commisston."  September  10,  190i^  Dl^l 
again  wrote  to  Alpatigb  stating  that,  after 
a  conferaioe  with  hto  brother,  the  doctor: 
"We  decided  to  quote  you  the  following  on 
the  oilier  porUons  of  our  Canada  lands: 
[Here  follows  a  designation  by  numbem  at 
dItBerent  parcels  of  tbe  bottom  lands,  and 
the  prices  quoted  range  from  fS  net  to  f7 
net  per  acre.]"  Nothing  was  said  in  the 
letter  oo  the  subject  of  commisrions.  About 
this  time,  Portett  who  was  then  a  real  estate 
broker  reiriding  In  MlnneapoUs,  Uimt,  came 
upon  the  ground,  and  Interested  himself  with 
Alpaugh  and  the  others  In  getting  up  a  party 
of  prospective  purchasos  to  go  to  Canada 
and  look  at  the  land.  Two  men  only,  Ond- 
gel  and  Hoy,  each  of  whom  was  Introduced 
by  Alpaugh,  were  induced  to  go,  and  th^ 
were  accompanied  by  Alpaugh,  Dlnnell,  and 
Porter.  Alpaugh  testifles  that  before  the 
start  was*  made,  at  a  meeting  of  the  parties 
interested,  Hoy  remarked  that  they  might 
not  want  to  take  the  entire  tract  on  the 
bin.  in  response  to  which  Porter  said  that, 
if  they  did  not  take  but  5,000  of  the  15,000 
acres,  the  same  price  per  acre  would  govern. 
Alpaugh  says  he  then  asked  Porter  "if  our 
commission  on  the  5,000  acre  sale  would 
be  the  same  as  on  15,000  acres,  and  he  said 
let  It  go  the  same."  Tn  his  testimony, 
Porter  denies  the  statement  so  attributed 
to  blm,  and  declares  that  before  the  trip  be 
knew  nothing  of  the  terms  on  which  Alpaugh 
and  his  associates  were  working.  Before 
going,  the  talk  with  Gudgel  and  Hoy  was 
principally  about  the  hill  tract  of  land,  and 
it  does  not  appear  that  eltbet  Alpaugh  or 
his  asBociates  made  particular  presentation 


of  the  subject  of  the  bottom  lauds,  and 
certainly  no  prices  on  such  lands  were  quot- 
ed. After  inspection  of  the  lands,  Gudgel 
and  Boy  each  proposed  to  buy  portions  of 
the  hill  tract  and  of  the  bottom  lands,  but 
upon  condition  that  the  price  should  be 
uniform  at  $4.50  per  acre.  Porter  declined 
to  contract  on  such  basis  without  direct 
authority  from  Dr.  Dlehl,  and  wired  him  for 
advice. 

It  la  conceded  that,  while  waiting  for  a  re- 
ply. Porter  told  Alpaugh  that,  if  a  contract 
was  made  on  the  basis  proposed  by  Oudgel 
and  Hoy,  he  (Alpaugh)  would  have  to  submit 
to  a  cut  on  his  commissions,  and  that  the  cut 
would  be  to  about  $1,000.  Porter  testifles 
that  Alpaugh  consented  to  this  and  suggested 
that  he  (Porter)  go  ahead  and  close  the  deal. 
Alpaugh,  In  his  testimony,  Insists  that  be  re- 
fused to  submit  to  any  cut  Upon  advice 
fr<Hn  Dr.  Dlehl.  Porter  ffid  contract  to  bAI 
to  Ondgel  and  Hoy  the  number  of  acres  as 
In  the  petition  steted.  being  in  part  hill 
lands  and  part  bottom  lands,  at  the  flat  price 
of  $4.60  per  acre.  After  his  return,  Alpaugh 
telked  with  Clarence  Dlehl  about  the  com- 
missions, and  Dlehl  testifles  that  what  tiie 
latter  complained  of  was  that  Porter  had 
sent  him  a  stetement  of  tiie  commission  ac- 
count in  whidi  the  sum  total  was  steted  as 
$88a42,  and  not  $1,000  as  Fwter  had  promis- 
ed; also  tint  Porter  bad  charged  np  too 
much  for  expenses.  Dlehl  says  that  he 
answered  Alpaugh  that  be  would  go  over  tlie 
matter  with  Porter  and  bring  up  the  amount 
to  as  near  $1,000  as  possible.  Alpaugh  ad- 
mlto  that  at  tiie  time  of  this  conference  he 
knew  that  Porter  was  claiming  that  he  (Al- 
paugh) had  not  only  agreed  to  a  cut  in  his 
commissions,  but  that  the  deal  bad  been 
closed  with  Hoy  and  Gudgel  on  the  basis 
that  there  should  be  a  reduction  in  the 
amount  of  the  commissions.  Alpaugh  denies, 
however,  tiiat  be  gave  Diebl  to  understend 
that  he  had  in  any  way  agreed  to  any  re- 
duction, but  admlte  that  Dlehl  said  he  would 
take  the  matter  up  with  Porter,  and  would 
get  the  amount  brougbt  up  as  near  $1,000  as 
he  could.  All  agree  that  thereafter  Dlehl 
wrote  Alpaugb  advising  him  of  the  dlsposl* 
tlon  of  an  attechment  proceeding  pending 
aa  against  the  latter  and  under  which  Diehl 
had  been  garnished,  and  closing  thus : 
"Herewith  hand  you  stetement  of  your  com- 
mission account  with  check  for  $335.42  to 
balance  the  same."  The  stetement  inclosed 
was  In  substence  as  follows:  "Totel  coin, 
due  Alpaugh  as  per  stetement  rendered  by 
Porter  $832.42,  less  apenses  as  follows: 
[Here  follows  a  stetement  of  moneys  paid 
Alpaugh  by  Porter,  and  expenses  of  trip.] 
$247.00.  Amount  due  agent,  $685.42."  The 
statement  Is  then  continued  by  Diehl  as 
follows:  "Have  altered  the  above  after  con- 
sultetlon  with  Porter  to  the  extent  of  making 
amount  due  you  now  appear  at  $685.42,  or  an 
additional  allowance  of  $100i  This,  less  per- 
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■onal  advanceB  [made  by  Dlebl],  is  as  fol- 
lows: By  total  credit  ¥685.42.  [Then  fol- 
lows the  Items  of  adTancementB  amounting 
to  f350J  To  cash  In  fall  acconnt.  $385.42." 
With  the  statement,  Dlehl  Inclosed  a  check 
on  the  Des  liolnes  National  Bank  for  fSSS.- 
^  The  statement  and  check  were  confes- 
sedly received  hy  Alpangh,  and  he  assigned 
the  check  to  the  Instant  plalntUT  who  present- 
ed the  same  for  and  received  myment  of  the 
amount  thereof  from  the  bank.  This  was 
on  December  4,  1902,  and  Alpangh  admits 
that  be  made  no  complaints  In  respect  of 
the  matter  either  to  Dlehl  or  Porter  except 
by  way  of  commencement  of  this  suit 
through  BesTer,  which  was  on  December 
15,  1902. 

Upon  Its  own  motion  the  court  gave  to 
the  jury  an  Instruction  as  follows:  "To  con- 
stitute an  accord  and  satisfaction,  where 
there  la  a  bona  flde  dispute,  it  Is  necessary 
that  the  money  should  be  offered  In  satis- 
faction of  the  claim,  and  the  offer  accom- 
panied with  such  acts  and  declarations  as 
amount  to  the  coudlUpn  that,  If  the  money 
Is  accepted.  It  is  accepted  in  satisfaction, 
and  such  that  the  party  to  whom  It  Is  offered 
Is  bound  to  understand  therefrom  that.  If  he 
takes  It,  he  takes  It  subject  to  such  con- 
ditions. A  party  to  whom  an  ofCer  Is  thus 
made  has  no  alternative  but  to  refuse  It  or 
to  accept  it  upon  such  conditions,  and  if  he 
takes  It  his  claim  Is  canceled."  This  was 
followed  by  an  independent  paragraph  of  the 
same  Instruction  in  which  the  court  attempt- 
ed a  change  to  the  concrete  and  proceeded 
to  tell  the  jury  that  "If  you  find  thot  there 
was  a  genuine  dispute  between  the  plaintiff 
and  his  assignors  and  the  said  defendant  as 
to  the  amount  of  commissions  due  said 
agmte  for  the  sale  of  said  lands  to  Qud- 
gel  and  Hoy,  and  you  further  find  that 
C.  A.  Dlehl,  acting  for  the  defendant, 
sent  to  the  said  Alpaugh  a  check  for 
$335.42,  and  that  such  check  was  offered 
to  said  Alpaugh  In  satisfaction  of  the  claim 
for  commissions  and  on  condition  tha't  It 
should  be  accepted  in  payment  of  the  amount 
due,  and  you  find  that  the  said  Alpaugh 
knew,  or  under  the  circumstances  should 
have  known,  that  It  was  offered  only  on  such 
condition,  and  you  find  that  said  Beaver, 
Dlnnell,  and  Alpaugh  were  partners,  or  that 
Beaver  and  Dlnnell  looked  to  said  Alpaugh 
for  their  share  of  said  commissions,  and 
you  find  that  said  Alpaugh  received,  in- 
dorsed, and  transferred  said  check,  then 
by  so  indorsing  the  same  he  accepted  it  and 
agreed  to  the  compromise  which  It  was  ten- 
dered to  effect  If  yon  so  find,  your  verdict 
should  be  for  the  defendant"  And  In  a  fur- 
ther InstmcUon  the  jury  was  told  in  sub- 
stance that  if  they  found  that  plaintiff,  Al- 
pangh. and  Dlnnell  were  not  partners  in  the 
deal,  bnt  were  interested  as  IndlTiduals,  and 
socb  fact  was  known  to  Dlehl,  then  no  set- 
tlement with  Alpaugh  could  affect  the  right 


of  Dfnnell  and  Beavor,  nclesB  assented  to  by 
them,  or  '^unless  you  find  that  said  DbineU 
and  Beaver  agreed  to  look  to  Alpangh  alone- 
for  their  share  of  the  commlsdons."  At- 
tempting further  to  deal  concretely  with  tbe- 
eubject  of  settlement;  fba  conrt  gave  to  the- 
jnry  this  Instruction:  "If  yon  find  from  the- 
evidence  that  there  was  a  dispute*  In  good 
faith,  between  Porter  and  Alpangh  as  to  the 
amount  oC  commlasloiui  due  said  agent  or 
agents  for  the  sale  of  said  real  estate  to  Qud- 
gel  and  Hoy,  such  dispute  might  be  l^lly 
the  matter  of  compromise  and  settlement 
between  said  parties,  and  the  payment  of 
a  smaller  sum  than  the  sum  actually  due- 
might  operate  as  a  satisfaction  of  the  amount 
due,  if  such  compromise  and  settlement  was- 
agreed  upon  and  the  sum  paid  was  tendered' 
on  the  condition  that  It  should  be  recelTed* 
If  accepted,  in  full  settlement  and  the  same 
was  BO  received.  And  in  this  case.  If  you 
find  that  prior  to  December  4,  1902,  ther» 
was  a  disagreement  In  good  faith  between 
the  said  agents  and  the  said  Porter,  or  said 
Dlehl,  as  to  the  amount  due  as  commissions, 
and  that  thereupon  said  parties  agreed  to  pay 
a  certain  sum  which  the  said  agents  agreed 
to  accept,  and  that  in  pursuance  of  such 
agreement  said  Dlehl  did,  on  December  4, 
1902,  send  a  check  to  said  Alpaugh  for  the 
amount  then  due  under  the  agreement  of 
settiement,  and  that  said  Alpaugh  Indorsed 
and  transferred  said  check  to  another  by 
whom  it  was  collected,  and  you  further  find 
that  said  check  was  tendered  and  received 
with  the  Intention  on  the  part  of  said  Dlehl 
and  the  said  agents  that  It  should  operate 
as  a  full  settlement  and  satisfaction  of  said 
claim,  then  there  was  a  full  accord  and  satis- 
faction thereof,  and  plaintiff  cannot  recover."" 
As  we  think,  the  situation  as  presented 
by  our  statement  foregoing — and  we  need 
not  attempt  an  analysis  In  detail — makes  It 
clear  that  there  was  sufficient  upon  which 
to  submit  to  the  jury  the  question  as  to  the- 
existence  of  a  good  faith  dispute  respecting 
the  amount  of  the  commissions  due.  And 
tills,  of  course,  was  the  view  taken  by  the- 
trial  court  And  the  question  being  answer- 
ed In  the  affirmative.  It  would  foUow  as  a 
necessary  corollary  that  there  was  a  basis 
for  a  valid  and  enforceable  agreement  of 
settlement  Now,  within  our  view,  If  agree- 
ment of  settlement  there  was,  it  arose  Im- 
pliedly out  of  the  acceptance  by  Alpangh  of 
the  stetement  of  acconnt  and  check  sent  to 
him,  and  the  appropriation  him  of  the 
latter  to  his  own  os^  and  not  otherwise. 
And  If  there  was  a  good  faith  dispute  as  to- 
the  amount  due,  It  Is  true  by  we^ht  of  au- 
thority that  the  acceptance  of  the  state- 
ment and  check  would  amount  In  law  to  a 
complete  accord  and  satisfaction.  See  the 
cases  collected  In  1  Cyc.  833,  note,  among 
which  are  the  following:  Ostrander  v.  Scott. 
161  111.  339,  43  N.  E.  1089;  Golden  v.  Bart- 
lett,  U  Co..  114  Mich.  62B,  72  N.  W.  622;. 
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Eames,  etc.,  Co,  t,  ProBser,  157  N.  T.  288, 
ei  N.  H.  986;  Washington,  etc.,  Co.  r.  John- 
aoD,  123  Pa.  576,  16  Atl.  799, 10  Am.  St  Rep. 
653;  HtiU  T.  Johnson  (B.  I.)  46  Atl.  182. 

Such  being  the  case,  there  was  but  one 
question  demanding  an  answer,  and  that 
was  as  to  the  existence  of  a  good  faith  dis- 
pute; and  the  Jury  should  have  been  so  in- 
structed. The  initial  paragraph  of  the  first 
Instruction  set  out  by  us  above  Is  not  criti- 
cised because  of  any  error  In  the  abstract 
rale  presented.  And  perhaps  if  such  were 
all  we  should  not  be  Inclined  to  Interfere. 
But  the  succeeding  paragraph,  and  the  fur- 
ther Instruction  following,  which  the  Jury 
might  readily  accept  as  an  attempt  to  make 
aj^Ilcatlon  in  the  concrete  of  the  abstract 
rule  above  expressed,  makes  the  whole  ques- 
tion of  settlement  In  Its  last  analysis  de[>end 
upon  the  relations  as  found  to  exist  between 
plaintiff,  Alpaugb,  and  Dlnnell.  In  view  of 
the  record,  it  Is  manifest  that  this  was 
error.  As  we  read,  there  Is  not  a  suggestion 
In  pleading  or  evidence  that  plaintiff.  Al- 
paugh,  and  Dlnnell  were  acting  together  as 
partaers;  and,  conceding — because  it  Is  not 
disputed  In  argument — ^that  contract  rela- 
tions existed  between  defendant  and  AI- 
paugh,  BtlU  there  is  not  a  suggestion  any- 
where of  any  contract  relation  between  de- 
fendant and  either  plaintiff  or  Dlnnell.  The 
■only  agreement  made  was  between  Clarence 
DIehl  and  Alpaugfa,  and  plaintiff  and  Dln- 
nell came  In  only  to  assist  Alpaugh  upon  bis 
request  and  promise  to  share  bis  commission 
with  them.  There  was  then  no  partnership 
question  to  submit  to  the  jury  respecting 
tbe  relations  between  such  partlra.  More- 
over, plaintiff  does  not  claim  to  bare  been 
employed  tn  any  way  by  or  on  behalf  of 
plaintiff;  be  sues  as  the  assignee  of  Alpaugh 
and  Dlnnell.  and,  In  any  event,  he  was  bound 
what  was  done  by  Alpavvh  before  tbe  lat- 
tn  executed  and  delivered  tbe  assignment 
iq;ton  wblcb  plalndff  baaes  his  rlgbt  to  sue. 
Tbe  instroctlon  lost  above  quoted  Ignores  the 
relations  between  iilalntlff,  Alpangh,  and 
Dinnell  a«  having  ai^  controlling  effect  up- 
on tbe  altnatlon,  and,  conversely  stated, 
makee  an.  effective  settlement  depend  whol- 
ly upon  whether  a  previous  agreement  In 
terms  was  reached,  pursuant  to  which,  and 
In  strict  folflllment  tbe  check  was  smt,  re- 
ceived, and  acc^ted. 

The  condtralon  Is  Irresistible  that  tbe  In- 
fltmctlons  must  be  condemned,  because  con- 
flicting, because  tb^  were  calculated  to 
carry  confusion  Into  tbe  jury  box,  and  be- 
cause tbey  presented  matters  for  the  deter- 
mination of  the  Jury  which  bad  no  place  In 
the  record.  All  tbe  books  agree  that  under' 
such  drcumstancea  there  must  be  a  new 
trial.  Other  errors  argued  need  not  be  dls- 
cnssed,  as  tbey  are  not  likely  to  again  arise. 
A  new  trial  Is  ordered,  and  fixe  case  Is  re- 
manded for  that  purpose. 

Beversed. 


FBHR  r.  BDWARDS. 
(Supreme  Court  of  Iowa.   Nov.  17,  1905.) 
VEITDOB  and  PUBCHA.8EK — RESCISSZOlf  SAU 

— Pabtieb — Incoupeicnct. 

Where  the  alleged  Incompetency  of  a  pur- 
chaser of  real  estate  to  do  business  at  tbe  time 

he  made  the  contract  was  not  clearly  establlahed, 
and  tbe  property  was  not  worth  materially  less 
than  the  oojitract  price,  and  no  fraud  or  deceit 
was  charged,  the  purchaser's  guardian,  appoint- 
ed some  two  weeks  after  the  sale,  was  not  ea- 
titled  to  have  the  same  set  aside  and  to  recover 
tbe  advance  pi^moit  because  of  the  purcbaser's 
incompetency. 

Appeal  from  District  Conr^  Polk  Oounty ; 
Hugh  Brennan,  Jodge. 
The  opinion  states  tbe  case.  Affirmed. 

Fremont  Benjamin,  for  appellant  A.  M. 
Miller  and  John  Kewbum,  for  appellee. 

PER  CURIAM.  On  July  1. 1903,  John  Febr 
entered  into  a  written  contract  to  purchase 
from  defendant  a  tract  of  land  In  Polk  conu^, 
Iowa,  for  the  sum  of  $4,000,  and  made  an 
advance  payment  of  $500  thereon.  Some  two 
weeks  later  Elmer  H.  Febr  was  appointed 
guardian  of  the  said  John  H.  Febr  as  a  person 
of  unsound  mind,  and  brought  this  action  to 
rescind  the  contract  and  recover  damages  to 
the  amount  of  the  advance  payment  On 
trial  to  tbe  court  the  petition  was  dismissed, 
and  the  plaintiff  has  appealed. 

The  Issue  is  largely  one  of  fact,  and  it 
would  be  profitless  to  enter  upon  any  ex- 
tended discussion  of  the  testimony.  It  is 
sufficient  to  say  that  the  alleged  incapacity  of 
the  purchaser  to  do  business  is  not  clearly 
established,  and  It  Is  not  seriously  urged  by 
counsel  that  the  property  was  worth  ma- 
terially less  than  the  contract  price.  Neither 
Is  fraud  or  deceit  charged.  It  may  be  that 
In  view  of  his  financial  condition  tbe  land 
purchased  was'  not  an  altogether  wise  Invest- 
ment for  the  plaintiff's  ward,  but  that  alone 
would  not  Justify  the  interference  of  the  court 
of  equity.  Very  good  business  men  frequently 
make  such  mistakes.  A  reading  of  tbe  tran- 
script, as  well  as  the  printed  record,  leads  us 
to  the  conclusion  that  the  decree  of  the  trial 
court  Is  right,  and  It  is  affirmed. 

Affirmed. 


HOLMES  V.  BAKER. 

(Supreme  Coart  of  Iowa.  Nov.  17,  1905.) 

Notes— Action— Pleading— Fraud. 

Tbe  answer  in  an  action  on  a  note  does  not 
show  a  defense  of  fraud  by  alleging  that  plain- 
tiff procured  defendant's  swnature  to  tbe  note 
by  representing  it  to  be  an  application  for 
a  prospectus  of  an  Insurance  policy,"  riot  render- 
ing him  liable  for  any  payment  till  be  received 
tbe  prospectus,  and  notiSed  plaintiff  that  be 
would  accept  the  proposed  insurance,  and  that 
defendant  relied  on  plaintiff's  construction  of 
the  instrument  and  was  deceived  thereby;  it 
not  being  alleged  that  defendant  could  not  read 
tbe  paper,  or  that  plaintiff  by  any  device  or 
subterfuge  prevented  him  from  reading  it,  or 
that  plaintiff  misread  It  to  bim,  or  that  tbe 
paper  had  been  materially  changed. 
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Appeal  from  District  Coort,  Clinton  Conn- 
tr;  A.  P.  Barker,  Judge. 

Action  at  law  upon  a  promissory  note. 
Plaintiff's  demurrer  to  answer  sustained, 
and  defendant  appeals.  Affirmed. 

F.  L.  HoHeran.  for  appellant.  Bfclnner 
ft  Coe,  for  appellee. 

FEB  CITBIAM.  The  defendant  undertook 
to  plead  fraud  in  obtaining  the  note  sued 
upon.  His  allegations  were.  In  substance, 
tbat  plaintiff  procured  his  signature  to  the 
note  by  representing  It  to  be  an  "application 
for  a  prospectus  of  an  Insurance  policy," 
which  plaintiff  represented  did  not  render 
him  liable  to  pay  any  money  until  he  had 
recelTed  the  prospectus  or  sample  policy,  and 
notified  the  plaintiff  that  he  was  satisfied 
therewith  and  would  accept  the  proposed  In- 
surance. He  further  pleads  tbat  he  relied 
upon  plalntlfifs  construction  of  the  agree- 
ment, and  was  thereby  deceived  and  defraud- 
ed. He  nowhere  alleges  that  he  could  not 
read  the  paper  for  himself  or  that  plaintiff 
by  any  device  or  subterfuge  prevented  him 
from  reading  It  for  himself,  or  that  plain- 
tiff misread  It  to  him,  or  that  said  writing 
has  in  any  manner  been  materially  changed. 
We  think  the  demurrer  vras  properly  sus- 
tained. Wallace  v.  R.  R.,  67  Iowa,  547,  25 
N.  W.  772;  McKiuuey  T.  Herrick,  66  Iowa, 
414,  23  N.  W.  767.  The  answer  does  not 
present  a  case  for  application  of  the  rule 
upheld  In  Sutton  v.  Griebel,  118  Iowa,  78, 
91  N.  W.  8^,  and  other  cases  cited  by  ap- 
pellant. 

The  judgment  of  the  district  court  is  there- 
fore affirmed. 


MONROE  COUNTY  v.  ABEGGLBN. 
(Supreme  Court  of  Iowa.  Nov.  17,  1005.) 

1.  Appeax. — ^Bnx  OF  ExcEpmnra — 'R'ECoaih— 
— EvTOENOB — Abstracts. 

Where  the  bill  of  exceptions  expressly  neg- 
atived the  preservation  of  any  evidence  taken 
in  the  case  after  March  S.  1904,  and  the  testi- 
mony of  R.  was  not  taken  until  March  10, 
1904.  after  the  continuance  of  the  cause  on  an 
amendment  of  the  petition  filed  after  the  con- 
clusion of  the  evidence  on  the  Issue  aa  originally 
presented,  and  to  cure  a  defect  of  pleading  and 
proof,  such  testimony  was  not  a  part  of  the 
appeal  record,  end  an  amended  abstract  con- 
taining the  same  was  ther^ore  Im^operly  filed. 

2.  ParPEBB— LumuTT  nm  SvFPOBX^-OBAifD- 

PABBNTB — STAXnTES. 

Under  Code,  S  2217,  providing  that  a 
grandparent  shall  only  be  liable  for  the  support 
of  his  grandchildren  m  the  absence  or  Inability 
of  a  nearer  relative,  a  grandfather  was  not 
liable  to  rapport  his  erandcnildren  without  proof 
that  their  father,  who  was  aeeessiblSt  was  on- 
able  to  snpitort  them. 

[Bd.  Nots^For  casei  In  point,  see  vol.  88, 
Oent  Dig.  Paupers,  I  148%.] 

8.  Same — LuBiLnT  or  Father — Dibabiutt 
OP  Childben. 

Code,  S  2216,  provides  that  the  father  of  any 
poor  person  who  is  unable  to  maintain  himself 
or  herself  by  tabor  shall  relieve  tuch  person  in 
such  nuumer  as,  on  ^ppUcation  to  the  township 


trustees  where  sadi  person  has  a  resldeace  or 
may  be,  th^  may  direct ;  and  section  2262  de- 
fines a  poor  person  as  one  who  has  no  property, 
and  is  unable,  because  of  physical  or  mental 
disabilities,  to  earn  a  livlnc  by  labor,  etc  Held, 
that  evidence  of  a  dlvorc^  wife  that  she  work- 
ed around  for  ndghbors  at  washliu,  sewing, 
and  cleaning  house,  hut  that  she  luid  not  been 
able  to  make  a  living  for  herself  and  children, 
and  that  she  had  been  receiving  assistance  from 
the  county,  was  Insafficlcnt  to  establish  tither 
mental  or  phj^cal  disability  to  earn  support 
for  herself  and  children,  so  as  to  render  her 
father  liable  therefor. 

4.  DiVOBCK — SUPPOBT  or  CBELDBER — LlABIUTT 

or  Fatheb. 

A  father,  by  Becoring  a  divorce  from  bis 
wife,  who  was  the  mother  of  Ida  minw  children, 
and  ■—nTwlfig  new  marital  connections,  is  not 
thereby  relieved  from  his  liability  to  so^rt 
sndi  oiUdren. 

[Ed.  Not&— For  cases  In  poin^  see  toL  17, 
Gent  Dig.  Divorce,  {  83&] 
Weaver,  J.,  dissenting. 

Appeal  from  District  Court,  Atonroe  Coun- 
ty ;  Robert  Sloan,  Judge. 

Action  to  compel  the  defendant  to  con- 
tribute to  the  support  of  Lucy  RaytMume,  his 
daughter,  and  her  three  minor  children. 
Judgment  against  defendant,  requiring  him  to 
pay  over  for  the  support  of  bis  daughta  and 
her  children  the  sum  of  $2.25  per  week  for 
two  years.  Defendant  appeals.  Bevoned. 

J.  F.  Abegglen,  for  appeUant  F.  D. 
Evoett,  Oo.  Atty.,  for  appellee. 

McOEiAIN,  J.  With  tbe  case  is  submitted  a 
motion  to  strike  ttam  the  flies  an  amended 
abstract  of  tbo  awellw,  setting  forth  tbe  evl- 
denoe  of  one  Victor  Bayboume,  the  divorced 
husband  of  Lnc7  Bayboume,  wltb  refttence 
to  bis  inability  to  contribute  anytliing  to  tbe 
BiqtpOTt  of  tbe  three  ndnor  children  of  Lncy 
Bayboume,  who  wwe  bom  to  bet  during  tbe 
continuance  of  the  marital  relations  between 
them ;  swdi  ^dldren  being  tbe  three  diildren 
fmr  whose  support  defendant  was  required  to 
contribute  under  the  Judgment  in  this  casa 
It  apiwars  from  the  record  that  the  bill  ot  ex- 
ceptions contains  only  the  evidence  taken  on 
the  trial  at  this  case  during  tbe  2d  and  8d 
days  of  Harch.  1904.  and  that  the  testimony 
of  Victor  Bayboume  was  not  takoi  nntil  the 
10th  day  of  March  of  that  year;  sodh  testi- 
mony being  glTcn  after  a  coBtimunoe  of  the 
case,  rmidered  necessary  1^  an  amendmoit  to 
the  petition  filed  after  tbe  condndon  of  the 
evidence  iqkui  tbe  lasoe  as  originally  pre- 
sented, and  for  the  purpose  of  curing  a  want 
of  allegation  and  i«Dof  as  to  the  Inability  of 
the  father  of  the  diitdren  to  suKKtrt  than. 
We  thiiA  the  motion  most  be  sustained,  tac 
tbe  evidence  of  Victor  Bayboume  does  sot 
an>ear  to  have  been  preserved  in  any  manner, 
'  and  thertfore  it  Is  not  a  part  of  the  record.' 
Then  Is  nothing  in  tiie  record  to  show  tliat 
the  witnees  was  examined  and  his  testimmqr 
given  as  set  ont  In  ^)peUee*s  amended  ab- 
stract Of  course.  If  the  testimony  of  this 
witness  was  not  preswrcd  by  bill  (HC  excep- 
I  tlons  or  otherwise,  it  was  not  a  part  of  tbe 
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reourd,  and  cannot  be  considered ;  and  the  bill 
of  ezceptlMM  eq[H«8Bly  negatlTea  iti  atate- 
moits  tbe  preserration  of  any  evidence  taken 
after  the  8d  day  of  Marcb.  Without  tbe  eri- 
dsnoe  of  Victor  Baybonme  It  does  not  appear 
that  defendant,  the  grandfather  of  the  tliree 
cblldroi  of  Lncy  Bayboume,  is  liable  for 
their  ntfpart,  for,  by  Code,  |  2217,  the  grand- 
parent la  only  liable  for  the  siqnKHrt  of  his 
grandchildren  In  fbe  absence  of  Inability  of  a 
nearer  relative. 

As  tbe  case  must  therefore  be  reversed  and 
remanded  for  new  trial,  it  Is  proper  that 
we  Bbould  also  Indicate  tbe  conclnslon 
reached  on  examination  of  tbe  record,  that, 
even  were  the  evidence  of  Victor  Raybonme 
to  be  considered,  there  is  no  case  made  for  a 
Judgment  against  defendant  as  to  the  enp- 
I>ort  of  Ln<7  Raybourne.  The  liability  of  de- 
fendant can  be  predicated  only  on  proof  that 
she  Is  unable,  because  of  physical  or  mental 
disability,  to  earn  a  living  by  labor.  See 
Code,  H  2216,  2252.  As  to  ber  Inability  to 
labor,  the  only  evidence  Is  that  found  In  her 
own  testimony,  In  which  she  says  that  she 
works  around  for  neighbors  at  washing,  sew- 
ing, and  cleaning  house,  but  that  she  Is  not 
now  able  to  mal^e  a  living  for  herself  and 
children,  and  that  she  has  been  receiving 
assistance  from  tbe  county.  This  falls  very 
far  short,  In  our  judgment,  of  snch  a  show- 
ing as  Is  necessary  to  render  tbe  defendant 
liable  for  ber  support  She  does  not  estab- 
lish, by  ber  own  testimony  or  otherwise,  any 
physical  or  mental  disability,  and  all  we  bare 
la  bw  atatonent  that  in  her  opinion  what  she 
can  earn  is  not  sofflcient  to  support  herself 
and  ^IdroL  We  do  not  think  that  it  was 
tbe  purpose  of  the  statute  to  render  a  parent 
liable  for  the  support  of  an  adult  child 
capable  of  laboring,  who  simply  finds  it  im- 
practicable to  earn  such  support  for  herself 
and  children  as  she  thinks  she  ought  to  have. 

With  regard  to  tlie  support  of  the  children 
it  la  saflBdent  to  say  that  their  fatiter,  who  is 
iHdmarily  liable  for  their  saiqport,  sliows  him- 
self to  be  capable  of  earning  a  living  for  him- 
self and  a  fiunlly  acquired  subsequently  to  his 
divorce  from  Lucy  Raybonme,  and  we  are  not 
indtped  to  tbe  view  that  the  fattm  of  a 
family  may,  securing  a  divorce  from  his 
wife;  wbdla  tbe  mother  of  bis  minor  children, 
and  assuming  new  marital  connections  and 
responsibilities,  throw  upon  tbe  grandfatho- 
of  those  cbildraa  the  reqiionslbllity  of  anpport- 
Ing  thrao.  Hba  aecond  wife  to€k  the  divorced 
husband  cum  onere,  as  It  were,  and  does  not 
acquire  prior  claim  to  his  earnings  as  against 
tbe  diildren  by  a  forma  marrlaga  Tbe  de- 
fendant la  shown  to  be  66  yesrs  of  age,  with- 
out incmne^  save  $400  per  year,  which  be 
derives  fran  the  natai  of  204  acres  of  land, 
wblth  Is  inenmbered  with  a  mortgage  of 
$2,000.  He  has  no  other  property,  and  after 
paying  the  interest  on  the  mortgage,  the 
taxes,  insurance,  and  necessary  repairs  he  has 
left  lesii  than  the  amount  per  year  wblch  be  la 


tndtfed  to  pay  for  the  siwort  of  this  dau^ 
tBV  and  iMr  dilldren. 

It  seons  to  as  that  on  the  record  fiie  Judg- 
ment is  wholly  unwarranted  and  unjust,  and 
It  la  tiieref ore,  reversed. 

WBATEB,  J.  <dlsa6nttng).  The  proposltton 
in  the  fwegoinc  c^lon  that  the  "liability 
of  the  defendant  can  be  predicated  only  on 
proof  that  idle  [defendant's  daughter]  is  un- 
able, because  of  physical  or  mental  dls- 
ablll^,  to  earn  a  living  by  labor,"  Is,  in  my 
Judgment,  a  sacrifice  of  tbe  plain  spirit  and 
intent  of  tbe  statute  to  the  bare  letter  of  a 
single  dauae,  and  wwks  a  defeat  of  tbe  hu- 
mane purpose  which  the  Legislature  sought 
to  promotew  As  I  view  It  the  statutory  lia- 
bility of  a  person  for  the  support  of  an 
li^lgent  relative  (providing,  of  course,  that 
such  person  be  found  financially  able,  and 
rdated  witiiln  the  prescribed  degree)  arises 
the  moment  such  relative  beccHnes  a  public 
charge,  unless  tiuxe  be  others  of  nearw  kin 
from  whom  such  support  can  be  oofbrced. 
If  tbe  defendant* a  daughter  and  her  children 
are  ahown  to  be  proper  aubjects  for  relief 
at  the  hands  of  ttw  county,  then  the  county 
may,  in  turn  and  at  once,  call  upon  her  rela- 
tives in  tbe  manner  prescribed  by  the  statute 
to  assume  the  burden.  It  is  doubtiess  true 
that,  as  to  tbe  yoni%  cblldrm,  their  father 
and  mothw  are  Orst  chargeable  with  their 
support;  but  when  It  is  shown  that  the 
mother  herself  Is  destitute,  and  unable  by 
heraelf  to  provide  a  maintenance  fbr  them, 
and  that  the  dlvwced  father  realdes  in  an- 
other county,  has  another  family  on  hla 
banda,  la  Impecunious,  and  that  a  Judgment 
against  him  would  be  utterly  unavailing, 
then  I  bold  that  the  duty  of  the  county  to 
extend  relief  Is  clear,  and  tbe  right  of  tbe 
county  to  call  upon  other  rdatives,  wbo  may 
be  able  to  refund.  Is  p«fect.  If  this  be  not 
the  case,  and  the  mere  fact  that  a  destitute 
child  has  an  able-bodied  parent  takes  it  out 
of  the  catego^  of  "poor  persona,"  wlttdn 
the  meaning  of  tiie  law,  without  reference 
to  the  Queetlon  whether  the  llablli^  of  such 
parent  can  be  efCecttvely  enfbrced,  then  the 
existence  of  a  father  or  mother  In  another 
state,  or  across  the  seaa,  or  in  the  penitentia- 
ry, or  in  the  army  of  able-bodied  tramps  who 
Infest  the  country,  is  all  that  need  be  ahown 
to  support  an  excuse  for  leaving  the  child  to 
starv&  Surely  such  was  not  tbe  Intrait  of 
the  law.  It  is  true  that  tbe  statute  defines 
a  poor  person  as  one  wbo  "has  no  property 
exempt  or  otherwise  and  is  unable  because 
of  physical  or  mental  dlsabili^  to  earn  a 
Uving  by  labor."  Code,  1  2252.  If  this  be 
literally  and  atrtctly  constarued,  ttm,  aa  long 
as  the  poor  pmon  baa  a  rag  of  exempt  cloth- 
ing or  a  morsel  of  exempt  food,  though  with- 
out a  farthing  with  whidi  to  replace  these 
neceasities  of  life,  or  as  long  as  he  or  she  is 
able  to  work  for  a  living,  eveoi  thoui^  thm 
be  no  work  or  InsuiBclent  work  to  be  had, 
neithw  the  coun^  or  the  more  opulent  family 
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relatlTes  are  under  any  legal  duty  or  obllga- 
tloD  to  extend  relief. 

Tbat  such  destructive  llteralnesa  of  Inter- 
pretation ia  not  to  te  indulged  this  court, 
In  common  with  many  others  haTlng  occasion 
to  pass  uptm  similar  statutes,  has  already 
held.  In  Hardin  County  t.  Wright  Oonnty, 
67  Iowa,  127,  24  N.  W.  754,  the  plaintiff  coim- 
ty,  having  furnished  relief  to  the  family  of 
one  Hutchliuon,  whose  legal  settleiuent  was 
In  the  defoidant  county,  brongbt  suit  to  re- 
cover the  expenses  thus  Incurred.  The  claim 
was  resisted  because  it  appeared  that  Hutch- 
inson In  fact  had  property  to  the  amount 
of  $1,000,  though  not  within  the  Jurisdiction 
of  either  county,  and  was  not,  thra«fore,  a 
poor  person,  within  the  meaning  of  the  law ; 
but  this  court  reversed  a  judgmoit  for  the 
defendant,  saying:  "It  does  not  follow 
that,  because  the  applicant  may  have  some 
property,  his  condition  is  not  sudi  as  to  re- 
quire relief.  Take  the  case  at  bar.  Here 
was  a  large  family.  Some  of  them  doub^ 
less  were  helpless,  even  in  a  state  of 
health.  The  head  of  the  family  and  sevaal 
of  the  members  were  stri<&en  down  by  a 
serious  sickness,  and  sickness  among  them 
continued  for  Bix  montha  They  had  re- 
cently removed  to  the  place  where  they 
were  taken  sick,  and  were  probably  among 
comparative  strangers,  and  may  have  been 
without  money  or  credit  Yet  the  fact  that 
they  had  |1,000  worth  of  property  somewhere 
in  the  world  did  not  preclude  the  possibility 
that  they  were  proper  subjects  for  relief." 
It  has  been  held  by  the  Supreme  Court  of 
New  Hampshire  that  one  Is  to  be  deemed  a 
pauper  when  be  "cannot  relieve  his  im- 
mediate wants  without  disposing  of  property 
which  is  essential,  and  which,  if  parted  with, 
must  be  immediately  replaced  to  enable  him 
to  livft"  Litchfield  V.  Londonderry,  89  N.  H. 
2S2.  In  the  case  of  Poplin  v.  Hawke,  8  N.  H. 
3(KS,tlie  same  court  says  thatwhraa  man  with 
a  house  and  little  real  estate  Is,  by  sldEuess 
or  other  accident,  reduced  to  want,  he  is  not 
to  be  compelled  to  sell  his  house  and  cloth- 
ing and  turn  himself  and  family  out  of 
doors,  sl<&  and  naked,  in  orda*  to  entitle 
himself  and  his  family  to  relief.  **It  is  not 
the  interest  of  those  who  may  be  chargeable 
with  bis  support  that  he  should  be  compelled 
to  do  this.**  So,  also,  it  is  said  that  when 
a  poor  person  Is  sick  and  needs  the  assist- 
ance of  his  wife,  who  Is  otherwise  able  to 
maintain  herself,  both  may,  by  the  necessity 
of  such  assistance,  be  regarded  paupers,  and 
entitled  to  relief.  "If  there  Is  any  more 
unexceptionable  or  meritorious  cause  of 
pauperism  than  this,  it  is  unknown  to  us. 
The  wife  necessarily  berime  a  pauper,  unless 
it  became  bet  duty  to  desert  her  husband  on 
his  deathbed,  an  act  which  we  should  not 
require  of  her,  even  though  it  should  exp<we 
the  defendant  town  to  the  necessity  of  her 
maintenance  while  In  the  dischai^^  of  such 


a  duty."  S.  Hampton  v.  H.  Falls,  11  N.  TL 
134.  In  a  case  where  a  father  was  able  to 
support  himself,  but  was  unable  to  siQqiiort 
bla  wife  and  children,  he  was  held  to  be  a 
poor  person  or  pauper,  under  the  meaning 
of  the  law.  Poland  v.  Wilton.  IB  Me.  363.  To 
the  same  effect  see  WalUnford  v.  SoutblngtoiL, 
16  Conn.  435;  New  Hartford  v.  Canaan,  52 
Conn.  158;  Fish  v.  Perkins,  62  Gona  203. 

Now,  take  the  case  at  bar.  The  d^nd- 
ant's  daughter  may  have  been  able  to  supporl 
herself,  had  she  been  free  to  perform  ordi- 
nary domestic  service,  but  with  several 
small  children,  not  yet  able  to  care  for  them- 
selves, and  dependent  u[x>n  her  for  shelter, 
nurture,  and  oversight,  It  goes  without  say- 
ing tbat  the  labor  and  service  which  a 
country  neighborhood  affords  to  one  so  situat- 
ed and  reasonably  within  her  power  of  per- 
formance may  well  have  been  wholly  inade- 
quate to  keep  herself  and  her  little  ones 
from  want  If,  In  the  case  above  cited,  the 
able-bodied  wife,  who  la  prevented  from 
earning  her  living  by  the  necessity  of  caring 
for  ha  sick  husband,  shows  an  "unexception- 
able and  meritorious  cause  of  pauperism," 
surely  less  cannot  be  said  of  the  mother, 
whose  ability  to  provide  for  herself  is  lessen- 
ed by  the  care  of  her  infant  chlldrMi.  Nor 
Is  It  any  answer  to  say  tbat  the  father, 
though  divorced  from  the  mother,  is  In  duty 
bound  to  support  these  children.  He  may 
be  under  obligation  to  support  them,  but 
he  does  not  do  it,  and  It  is  affirmatively 
shown  that  he  Is  not  in  a  financial  condition 
which  would  render  legal  proceedings  to  en- 
force tbat  obligation  of  any  avail  whatever. 
It  Is  not  for  the  court  to  inquire  toto  the 
cause  of  the  poverty  of  this  woman  and 
children.  It  is  the  fact  of  helpless  poverty, 
and  not  its  cause  or  the  moral  responsibility 
of  the  indigent  person  or  of  others  for  ex- 
isting conditions,  of  which  the  law  inquires. 
It  may  be  unnatural  and  reprehensible  in  the 
father  of  these  dilldren,  even  though  him- 
self poor  and  embarrassed  by  other  lOaiga.-' 
tions,  to  refuse  contribution  to  ttieir  support; 
but  It  Is  scarcely  less  unnatural  in  the  de- 
fendant who,  thoutfi  not  wealthy,  is  at  least 
In  comfortable  drenmstancw,  to  refuse  the 
comparatively  trifling  aid  which  would  en* 
able  his  daughter  and  young  grandchildren 
to  avoid  hecomli^  public  charges. 

As  to  the'facts  in  the  case  at  bar  it  must 
also  be  borne  In  mind  tbat  t3ie  action  is  at 
law,  and  we  are  required  to  comdder  the 
testimony  In  Its  most  favorable  aspect  In 
support  of  the  Judgment  of  the  trial  court 
Moreover  the  printed  record  does  not.  In  my 
Judgment,  contain  any  showing  or  claim  that 
all  the  testimony  has  been  properly  pre- 
served by  bill  of  exceptions,  or  that  we  have 
it  all  before  us. 

I  think  tbQ  JudgmcBOt  ^^waled  from  ou^t 
to  be  afflnued. 


Digitized  by 


Iowa)  JOHNSON  T.  INOORPORATJUD  TOWN  OF  FOBBST  OITT.  S63 


JOHNSON  T.  INGORFOBATED  TOWN  07 
FOREST  CITY. 

(Sapreme  Court  of  Iowa.   Nov.  17,  190S.) 

1.  UUNIOIFAI.  COBPOBATIOnO— SBVEBANCK  Of 
TUBITOBT— DlSCBSnON. 

Whether  oatlyins  property  within  the  ter- 
ritorial limits  of  a  town  shall  be  severed  there- 
from, aa  aatborized  by  Code,  {  022  et  seq.,  is  a 
matter  within  the  judicial  diacretlon  of  the  coart 
or  jary  hearing  the  application  for  Mverance 

2.  Saiiz— EviDsncB. 

Where  the  entire  tract  of  ontlying  prop- 
erty within  the  boundariea  of  a  town  was  de- 
Birable  and  snitable*  for  residential  pnrposes, 
and  thongh  there  were  no  streets  or  alleys,  ex- 
cept certain  roads  crossing  the  tract,  and  it  had 
DO  Are  iH^tection,  it  had  been  policed  by  the 
town  and  been  subject  to  sanltaiy  regulations, 
and  by  reason  of  the  rapid  growth  of  the  towa 
would  shortly  be  needed  for  residences,  it  was 
not  an  abuse  of  the  trial  court's  diacretlon  to 
refuse  to  grant  a  petitioD  for  severance  thereoL 

Appeal  from  District  Oonrt,  Winnebago 
County ;  J.  F.  Clyde,  Judge 

Action  for  the  seTerance  of  certain  terri- 
tory from  the  defendant  town.  The  applica- 
tion Is  signed  by  plaintiff  and  practically 
all  the  people  living  opon  the  territory  sought 
to  be  detached.  The  town  resisted  the  appU- 
catltm.  OD  the  ground  that  the  territory  was 
needed  for  the  future  growth  of  the  muuld- 
iwlity,  that  it  needed  police  regulation  and 
sanitary  protection,  and  was  uaed  for  resi- 
dential purposes  by  many  business  m&i  of 
the  town.  On  these  issues  the  case  was 
tried  to  the  court,  resulting  In  a  judgment 
dismissing  the  applicatltni,  and  plaintiff,  the 
largest  landowner  within  the  terrlt(H7>  Ap* 
peals.  Affirmed. 

C.  H.  Belsheim,  for  appellant  George  D. 
Fetos,  fiir  appellee. 

DBBMER,  J.  The  tnrltcwy  sought  to  be 
severed  consists  of  480  acres  of  land,  being 
a  tract  one-fourth  of  a  mile  wide  aB  of 
the  enat  part  M  the  defatdant  town.  A 
part  of  this  land  has  never  been  mibdlTlded; 
but  a  large  part  of  the  east  half  ct  what 
Is  known  as  section  80,  being  the  land  near- 
est to  the  business  part  of  the  town,  has  been. 
This  subdivision  has  been  divided  Into  tracts 
of  tnm  2%  to  B  acres  In  extent  Twenty- 
flve  or  thirty  families  live  upon  these  tracts, 
most  of  them  using  them  purely  for  resi- 
dential purposes  and  not  fnr  the  purpose 
of  ubtalnlng  a  livelihood  therefrom.  The 
heads  of  these  fiunilles  as  a  rule  are  business 
or  labor&ig  men  who  do  m>t  use  their  pn^ 
erty  tar  agricultural  pnrposes,  as  that  torn 
la  generally  nndemtood.  Mwe  than  half  the 
land  sought  to  be  severed  Is,  however,  used 
purely  for  agricultural  purposes.  Between 
tlds  land  and  the  main  part  of  the  town 
is  a  low  flat  piece  ctf  ground,  through  which 
runs  a  stream  known  as  "Lime  Cceek"',  and 
adjacent  to  this  stream,  and  between  It  and 
main  part  of  town.  Is  the  county  fair  ground. 
iaSN.W.-28 


The  railway  depot  grounds  are  west  and 
north  of  the  fair  grounds,  and  between  the 
fair  ground  and  the  main  business  part  of 
the  Incorporation.  A  public  street  or  highway 
runs  through  the  land  sought  to  be  severed, 
and  another  runs  along  part  of  the  west 
side  thereof.  There  is  also  an  alley  through 
part  of  the  tract  dedicated  to  the  use  of 
the  owners  of  the  lots  adjoining  the  same. 
The  entire  tract  is  desirable  and  suitable 
for  residential  purposes;  and,  although  there 
are  no  streets  and  alleys  save  those  already 
mentioned,  and  the  trwA  has  no  fire  pro- 
tecUcm,  and  but  <me  small  piece  of  sidewalk, 
it  has  been  ptdlced  by  the  town,  and  has 
been  subject  to  Its  sanitary  regulatl<»i8.  All 
but  about  6  per  cent  9t  the  original  town 
plat  of  Forest  CHty  1>  now  occupied.  The 
town  has  had  rather  a  rapid  growth,  having 
nearly  doubled  in  pcq^nlatlon  dnrliv  the  dec- 
ade between  1680  and  1890. 

Section  tt22  et  seq.  of  the  Code  inovldes 
for  severance  of  territory  from  a  dty  w 
town;  but  the  matter  Is  evidently  1^  to 
the  sound  discretion  of  court  or  jury.  The 
wishes  of  the  owners,  while  entitled  to  some 
weight  are  not  controlling,  and  the  ulUmato 
questions  are:  Is  the  territory  reastxiahly 
needed  in  anticipation  ot  the  future  growth 
of  the  town?  Is  It  Important  that  the  ter- 
ritory be  retained  for  sanitary  purposes,  or 
that  the  town  have  jurisdiction  thereover 
for  the  purpose  of  potldng  the  samel  It 
is  quite  Important  that  a  town  retain  con- 
trol over  twrltory  upm  which  any  ccrasld- 
erable  number  of  peiqile  reside  in  dose  prox- 
Imity  to  the  main  business  or  residential 
sectlim.  In  order  that  it  may  exercise  Its 
police  powers  thereover;  and,  if  it  be  de- 
sirabte  residential  territorj  and  is  likely  to 
be  built  up  In  the  future,  there  is  every 
reason  for  retaining  control  thereof.  See 
Monk  V.  Town,  86  Iowa.  815,  58  N.  W.  240; 
Christ  V.  Webster  City,  105  Iowa,  119,  74 
N,  W.  74a 

The  questions  just  suKested  are  primarily 
for  the  court  or  Jury  tryli^  the  case^  and 
the  finding  of  court  or  Jury  wUl  not  ordina- 
rily be  disturbed  In  the  absence  of  a  tiiowlng 
of  abuse  of  dlscretlim.  Ashley  v.  Town,  71 
Iowa,  468,  S2  N.  W.  46a  Of  course,  if  there 
be  no  other  purpose  In  holding  the  territory 
than  to  derive  an  incone  therefrom  by  way 
ot  texatlon,  the  land  should  be  relieved  of 
this  burden.  Xhrans  v.  City,  65  Iowa.  239. 
21  N.  W.  584.  On  the  other  hand,  the  ap- 
plicants should  not  be  allowed  to  get  out 
simply  to  escape  taxathm.  If  the  territory 
Is  reasonably  needed  for  any  of  the  puivoses 
above  suggested,  the  owners  thereof  should 
pay  ttietr  just  progortUm  of  the  public  bur- 
dens. 

We  have  gone  ow  the  evidence  with  care, 
and  discover  no  reason  for  reversing  the 
Judgment  ttf  the  trial  court  It  Is  therefore 
affirmed. 
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HAVILAND  T.  HAYIIiAND  «t  aL 

(Sapreme  Court  of  Iowa.  Nov.  17,  1906.) 

1.  Wills— LiTK  Ebtatbs. 

A  will  deTiaing  proptaty  to  one  "for  her 
ezclouT*  nae  and  Eeneflt  during  her  life,  and, 
after  her  death  and  funeral  expenses  are  paid, 
what  remains  to  be  equally  diTlded  between" 
testator's  children,  created  only  a  lite  estate 
with  remainder  over. 

[Bd.  Note.— For  cases  in  points  sea  ToL  41^ 
Cent  DIff.  WIUb,  |  1421.3 

2.  SAKS— YeOTED  OB  CoimnOENT  GSTATIS. 

Under  a  will  deyislng  property  to  one  for 
life,  and  providing,  "after  ner  death  and  funeral 
expenses  are  paid,  what  remains  to  be  equally 
divided  between"  the  testator's  children,  the  in- 
terest of  the  children  vested  at  the  time  of  the 
death  of  the  testator. 

[Bd.  Note. — For  caaea  In  point,  see  vol.  49, 
Oent.  Dig.  Wills.  1  1488.1 

8.  Dkbds— GonDinonai.  ExEcnrion  ot  Deed. 

Where  the  evidence  shows  that  a  deed  con- 
veying the  interest  of  one  child  in  the  estate 
of  his  father  was  executed  with  the  express  un- 
dentanding  that  it  was  not  to  be  effective  or  to 
be  delivered  until  the  other  children  executed  IL 
and  thereby  conveyed  their  interest  In  the  land 
to  the  mother,  such  deed  conveyed  nothing  until 
the  performance  of  the  condinon,  even  though 
delivered. 

Appeal  from  District  Court  WdliBter  Goun^ 
ty;  J.  H.  Richard.  Judge. 

Action  in  equity  to  set  aside  a  deed  and 
to  establish  an  Interest  in  real  property. 
There  was  a  judgment  for  the  plaintiff,  from 
which  the  defendants  appeal.  Affirmed. 

Tarrell  ft  Price,  tor  appellants.  Wm.  T. 
Chantland,  for  anwllee. 

SHBRWIN,  ax  A.  J.  Harlland  and 
Mary  O.  Havlland  were  hnSband  and  wife. 
In  1886  A.  J.  HavHand  ^ecnted  a  will  whldi 
contained  the  fbllowlng  clauses:  "First  I 
ordw  and  direct  tbat  my  execntora  boeln- 
after  named  pay  all  my  Just  debts  and 
funeral  expenaea  as  soon  atta  my  decease  as 
conveniently  may  b&  Second.  After  the  pay- 
mmt  of  sneb  funeral  expenses  and  debtu, 
I  glT^  devise  and  beaneath  to  my  wife 
Mary  0.  Havlland  all  my  property,  real  es- 
tate and  personally,  wherever  the  same  may 
be  fonnd,  for  taw  KKClnalve  use  and  benefit 
during  her  life  and  after  her  death  and 
funOTal  expenses  are  paid  what  remains  to 
be  equally  divided  between  my  children,  ex- 
cept tbe  following  articles  which  are  to  be 
given  to  the  parties  hereinafter  named  by 
my  wife  Mary  C.  Havlland  after  my  death 
as  soon  as  practicable."  The  property  speci- 
fically devised  In  the  last  clause  were  articles 
of  personal  property,  which  are  not  Involved 
In  tbla  action.  The  will  named  executors, 
and  asked  that  they  be  allowed  to  sell  at 
public  or  private  sale,  without  accounting 
to  the  probate  court.  A.  J.  Havlland  died 
In  1888,  leaving  his  widow,  Mary  C.  Havl- 
land, three  sons,  Willy  C.  Havlland,  Elmer  E. 
Haniand,  and  Perry  A.  Havlland,  and  two 
daughters,  Lucy  J.  Black  and  Mary  E. 
HtunphoTS.   Elmor  BL  Haylland  died  Inta^ 


tate  and  without  Issue  in  1801,  leaving  a 
widow,  Julia  A.  Havlland,  the  plalntUT  here- 
in. Ifary  O.  BaTiland,  tlie  widow  ot  A-  J- 
HaTlland,  died  Intestate  in  May,  19QL  A.  J. 
BaTiland  died  seised  of  flw  ^oportr  in  orn- 
troveray;  It  being  cmnmonly  known  as  tiie 
"Haviland  Nmrsery  Fnperty.'*  On  tbe  ITtb 
day  of  Aj/xU,  ISM.  HUmer  B.  Havlland  and 
tbe  plaintiff,  his  wife,  executed  a  deed  quit- 
claiming to  Mary  G.  HavUand  all  of  their 
Interest  In  tbe  land  In  oontrorec^y.  This 
suit  was  cmnmenced  in  1902;  tbe  plaintiff 
alleging  ibat  fbe  deed,  was  iffocnred  by 
fraud,  that  It  was  never  completely  executed 
or  delivered,  and  tbat  it  was  wltboot  con- 
sideration. The  trial  court  fimnd  Qiat  tbe 
conveyance  was  never  com^ileted  or  delivered, 
that  tbe  will  ot  A.  J.  Havlland  created  a 
life  estate  only  In  bis  widow,  Mary  0.  Havl- 
land, and  found  tbe  plaintiff  to  be  tbe  owner 
of  an  Interest  tbendn.  It  la  ecmtended  by  the 
appellants  tbat  the  second  dsuse  of  tbe  will 
devised  to  Mary  0.  Havlland  an  estate  in 
fee,  but  we  are  clearly  of  opinion  tiiat  noth- 
ing more  tiian  a  Ufe  estate  was  devised  to 
her.  The  will  gave  to  her  the  property  for 
her  "excloslTe  use  and  beneflt  durinc  ber 
lite."  Language  could  hardly  bare  been 
selected  wtaldi  would  have  been  plainer  or 
more  unequivocal,  and  we  do  not  think  it 
necessary  to  again  discuss  the  principles 
governing  tbe  construction  of  wills,  or 
review  tbe  many  cases  cited  by  tbe  appel- 
lants In  support  of  their  contentl<m.  Our 
conclusion,  that  only  a  life  estate  was  devised 
by  this  clause  of  the  will,  is  folly  sustained 
by  the  following  cases:  Rowe  v.  Rowe,  120 
Iowa,  17,  94  N.  W.  2S8;  PodarU  Clark, 
lis  Iowa,  264.  91  N.  W.  1001;  Baldwin  t. 
Mbrford,  117  Iowa,  73,  00  N.  W.  487;  Smith 
T.  Runnells.  07  Iowa,  65,  65  N.  W.  1002; 
In  re  Proctor's  Bstate,  96  Iowa,  172,  68  N. 
W.  670 ;  Jordan  v.  Woodln.  93  Iowa,  468,  61 
N.  W.  048;  Stlvos  T.  Oardna>,  88  Iowa. 
807,  65  N.  W.  616.  If  power  to  sell  can  be 
Implied  from  tbe  tai^nmge  of  this  clause, 
it  is  va7  dear  tbat  sale  could  only  be  made 
for  the  purpose  of  ber  "support  oomfut  and 
maintenance."  In  Baldwin  Morford,  su- 
pra, the  will  expressly  gave  authmity  to 
sell  for  such  purpose,  and  we  held  that  not- 
withstanding this,  a  life  estate  only  was 
devised. 

The  appellanto  further  contend  that  tt 
the  will  created  a  life  estate  only  In  Mary 
C.  Havlland,  no  Interest  vested  In  the  chO- 
dren  until  the  termination  of  tbe  life  estate, 
and.  Elmer  E.  Havlland  having  died  before 
his  mother,  that  the  plaintiff  is  eitltled  to 
nothing  as  his  survi-rlng  widow.  It  the  re- 
mainder after  the  particular  estate  ot  ICary 
G.  Haviland  was  vested  absolutely  at  tbe 
death  of  tbe  testatw  and  the  time  of  dis- 
trlbutiott  and  enjoyment  was  alone  postponed, 
the  interest  which  the  plaintiff  now  claims 
as  tbe  surviving  widow  of  Elmer  B.  Havlland 
was  properly  decreed  her,  but  on  tbe  contra- 
ry, If  the  estate  itself  did  not  vest  In  tbe 


Digitized  by 


Google 


STATE  T, 


WILLING. 


855 


children  until  the  termination  of  the  life 
estate,  she  is  entitled  to  nothing,  because  of 
her  tanshand's  death  before  the  death  of  bis 
mother,  and  hence  before  the  termination  of 
her  estate.  We  think  there  can  be  no  serloos 
question  as  to  the  Intent  of  the  testator.  The 
will  gives  the  wife  a  life  estate  only  In  ex- 
press terms,  and  then  provides  that  after  her 
death  the  remainder  shall  be  divided  among 
his  children.  The  words  creating  the  de- 
vise to  the  children  are  of  common  nse  la 
wills,  and,  as  said  In  Archer  v.  Jacobs, 

125  Iowa,  467.  101  N.  W.  190,  save  In 
a  few  exceptional  cases,  the  courts  have 
uniformly  held  them  to  refer  to  the  time 
when  the  remainderman  shall  come  Into  the 
enjoyment  of  the  estate,  and  not  to  the  time 
when  his  Interest  vests.  The  same  words 
or  those  of  the  same  Import  have  been  so 
constmed  In  tbe  following,  among  others,  of 
our  own  cases:  Archer  v.  Jacobs,  supra, 
and  cases  dted  therein;  Tarbell  v.  Smith, 

126  Iowa,  888, 101  N.  W.  118 ;  In  re  Proctor's 
Will,  supra ;  Calllson  v.  Morris,  123  Iowa, 
297,  98  N.  W.  780.  See,  also,  Moore  v. 
Mathews  (N.  J.  Ch.)  61  Atl.  74S.  The  law 
favors  vested  estates;  and,  unless  it  clearly 
appears  that  tbe  testator  Intended  otherwise, 
the  rule  will  prevail.  Tarbell  v.  Smith,  sn- 
pra ;  Collins  v.  Collins,  116  Iowa,  703,  88  N. 
W.  1097.  Nor  Is  the  conclusion  we  reach 
here  In  conflict  with  the  holding  In  McClaln 
V.  Capper,  98  Iowa,  14B,  67  N.  W.  102,  and 
In  Taylor  v.  Taylor,  118  Iowa,  408,  92  N.  W. 
71.  In  tbe  former  case  the  language  of  tbe 
will  was  as  follows:  "I  wilt  and  bequeath 
to  my  beloved  wife  during  the  minority  of 
my  children  the  eat^re  use  and  benefit  of 
my  real  estate  for  the  purpose  of  supporting 
and  educating  my  children;  and  when  my 
youngest  child  arrives  at  full  age  I  desire 
that  the  real  estate  (after  my  wife's  dower 
Is  set  off  to  her  herein)  be  equally  divided 
between  my  chlldr^  Margaret  Jane,  Rose 
Ann,  Oscar  8.,  Flora  B.,  Harvey  M.  and 
John  E.,  their  heirs  or  survivors  of  them." 
It  Is  clear  therefrom  that  it  was  tbe  testa- 
tor's intent  to  postpone  the  Interest  of  his 
children  until  the  youngest  became  of  age. 
The  estate  was  vested  in  the  wife,  not  for 
her  use  and  benefit,  but  for  the  purpose  of 
snpiwrtlng  and  educating  the  children  dur- 
ing their  minority.  Thus  showing  an  intent 
to  pos^Kme  the  Interest;  for,  if  the  estate 
had  vested  In  them  at  his  death,  they  would 
have  come  Into  tbe  Immediate  possession 
thereof  because  there  was  no  intervening  es- 
tate in  any  one  else.  In  the  Taylor  Case  the 
holding  was  based  on  the  peculiar  language 
devising  the  remainder  In  equal  shares  "be- 
tween my  cbUdrm  or  their  heirs,"  and  the 
case  is  dlstlngnlBhed  in  Archer  v.  Jacobs, 
supra. 

The  last  question  for  determination  Is  one 
of  fact,  viz.,  was  there  a  valid  conveyance 
of  tbe  Interest  of  Elmer  E.  Havlland?  We 
are  fully  satisfied  there  was  not  The  evi- 
dence tairir  iliowi  that  the  deed  was  exe- 


cuted with  tbe  express  understanding  that 
it  was  not  to  be  effective  or  to  be  delivered 
until  the  other  children  executed  It,  and 
thereby  conveyed  their  Interest  In  the  land 
to  the  mother,  and  this  they  never  did. 
Without  this,  the  instrument  was  not  com- 
plete and  conveyed  nothing,  even  though  de- 
livered. Overman  and  Brown  v.  Kerr,  17 
Iowa,  485  ;  0  Am.  &  Eog.  Enc.  of  Law  (2d 
Ed.)  14B.  168. 
The  Judgment  Is  rlgh^  and  it  Is  afflrmed. 


BTATB  T.  WILLINO. 
(Supreme  Court  of  Iowa.  Nov.  18,  lOOS.) 

1.  &BSon  —  InsTBUorions  —  Psuunioiii. 
Bbbob. 

Under  Code,  H  4776-478(»»  making  both 
wUifnlnesB  and  maUos  sssentlsl  lamdioitB  of 
ths  crime  of  arson,  an  instmctlon  in  a  prose- 
cution tor  arson,  Ignoring  as  a  whole  the  legal 
necessity  of  the  state  to  establish  malice,  and 
stating  that  malice  does  not  mean  hatred  or  lU 
will  against  the  owner  of  the  property,  but 
means  the  Intentional  doing  of  a  wrongful  act, 
thus  defining  malice  in  terms  identical  with  the 
accepted  definition  of  wUUnlness,  was  prejudi- 
cially erroneous. 

2.  C^nnRAi.  Law— Malicious  Act. 

»  In  general  a  mallciooa  act  Involves  all  that 
is  nsually  understood  by  the  term  "wlllfui,"  and 
Is  further  marked  by  either  liatred  or  ill  will  to- 
ward tbe  party  Injured,  or  by  such  atter  reck- 
lessness and  disr^ard  of  the  rights  of  others  as 
denotes  a  corrupt  or  malevolent  disposition. 

[Bd.  Note. — For  casee  in  point,  see  voL  1^ 
Gent  Dig.  Criminal  Law,  |  &.} 

8.  Saic»— Confession  unou  Dubess— Wxth- 
dbawinq  fboic  jubt. 

Where,  In  a  criminal  prosecution,  an  al- 
leged confession  by  defendant,  shown  by  tbe 
record  to  have  been  made  under  duress,  was 
wrongfully  admitted  In  evldenoe,  it  should  have 
been  wholly  withdrawn  from  the  Jury. 
4.  Sams— iNSTBUcnoNB  Invadino  Pbovincb 

or  JUBT. 

In  a  criminal  prosecution,  an  Instruction, 
as  to  alleged  confessions  of  defmdant,  that  if 
they  were  shown  to  liave  been  understandingly 
made  and  correctly  remembered  by  the  wit- 
nesses, and  substantially  repeated  by  them  on 
the  witness  stand,  they  were  "entitled  to  great 
weighty"  was  ttroneoos,  as  trendiing  <m  tba 
domain  of  the  Jury. 

Appeal  from  District  Court.  Bladchawk 
County;  A.  S.  Blalr,  Judge. 

Indictment  and  conviction  upon  ctiarge  of 
arson,  and  the  defendant  appeals.  Reversed. 

A.  B.  Switzer  and  Chamberlln  &  Peterson, 
for  appellant  Chas.  W.  Mullan,  Atty.  Gen., 
and  L.  De  Oraff,  Asst  Atty.  Gen.,  for  the 
State. 

WEAVER,  J.  The  appellant  was  Jointly 
Indicted  with  one  Harry  Allendorf  upon  the 
charge  of  "unlawfully,  willfully,  maliciously, 
and  feloniously"  burning  In  the  nighttime  a 
certain  store  owned  by  one  U.  H.  Loomer.  A 
reversal  of  the  Judgment  against  him  is  atked 
upon  several  grounds. 

1.  Objection  is  made  to  the  definition  of 
reasonable  doubt  given  by  the  court  to  the 
Jnr^.  Tt»  paragraph  of  the  charge  to  which 
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reference  Is  mode  embodlea  In  Bnbstance  the 
deflnltlon  of  reasonable  doubt  which  this 
cotirt  approved  In  State  t.  Ostrandw,  IS  Iowa, 
430.  That  precedent  bas  been  too  often  dted 
and  followed  as  authority  to  be  now  lightly 
overthrown.  It  may  be  conceded  that  this 
deflnltlon  la  not  wholly  aaUafactory,  and  that 
no  atten^it  yet  made  to  d^ne  the  phrase  la 
wholly  beyond  criticism.  Indeed,  In  the  opin- 
ion of  the  writer,  these  words  are  in  them- 
solvea  so  simple,  clear,  and  expressive  that 
tittempts  to  state  tbe  idea  coDTeyed  by  them 
In  other  terms  tends  to  confusion  rather  than 
simplification,  but  It  Is  the  long  and  well- 
established  practice  In  trial  courts  to  elabo- 
rate the  meaning  In  various  forms  for  the 
supposed  benefit  of  the  Jury,  and  the  Instmc- 
tton  given  In  the  present  case  Is  substantially 
such  as  we  have  frequently  sustained. 

2.  The  statute  under  which  appellant  was 
Iddlcted  makes  both  willfulness  and  malice 
essential  ingredients  of  tbe  crime  of  arson. 
Code,  88  4776-4780.  In  defining  malice  tbe 
court  told  tbe  Jury  that  It  "does  not  mean 
hatred  or  ill  will  against  tbe  owner  of  the 
property,  but  it  means  the  intentional  doing 
of  a  wrongful  act,"  and  this  charge  Is  as- 
signed u  error.  While  the  words  "wHlfnl" 
and  "malldous"  are  not  easy  of  exact  defibl- 
tlon,  and  the  attempts  to  distinguish  between 
them  have  not  always  been  happy  or  instruct- 
ive, the  statute  treats  them  as  denoting  dis- 
tinct ideas,  and  this  court  has  held  that  a 
charge  of  willfulness  does  not  Include,  nor  is 
tt  the  equivalent  of,  a  charge  of  malice.  State 
T.  Llghtfoot,  107  Iowa,  344,  78  N.  W.  41; 
State  T.  Oonld,  40  Iowa.  872.  If  this  be  the 
case,  it  follows  of  necessity  ^t  a  d^nltlon 
of  malice  whldi  Is  Identical  with  the  accept- 
ed deflnltloQ  of  wUlfuhiesB  Is  Incorrect,  and 
this,  we  think,  Is  the  vice  of  the  instmctlmi 
under  cmislderation.  The  "Intentional  dohig 
of  a  wrongful  act"  is  not  necessarily  a  "mali- 
cious" act  Every  voluntary  act  of  a  human 
being  la  Intentional,  but,  generally  speaking, 
a  voluntary  act  bectmies  willful  in  law  only 
when  It  involves  some  degree  of  consdooa 
wrmg  or  evil  porpose  npon  the  part  of  the  ac- 
tor, or  at  least  an  Inexcusable  carelessness  or 
recklessness  on  his  part,  whether  the  act  be 
rjght  or  wrong.  Werner  v.  Flies,  91  Iowa,  1^, 
68  N.  W.  IS:  Parker  v.  Parker,  102  Iowa,  600, 
71 N.  W.  421.  If,  however,  we  are  to  construe 
the  word  "intentlonar  in  tbis  instruction  as  in- 
cluding tbe  Idea  of  conadons  wrong  or  evil 
design,  it  is  apparent  that,  under  the  prec- 
edents dted,  we  have  a  definition  of  "will- 
fulness." but  not  of  "malice."  Without  paus- 
ing for  any  elaborate  discussion  of  the  dls* 
tlnction,  we  may  say  that  In  general  a  "mali- 
cious" act  involves  all  that  is  usually  under- 
stood by  the  term  "willful,"  and  Is  further 
marked  by  either  hatred  or  ill  will  toward 
tbe  party  injured,  or  by  such  utter  ret^less- 
nesB  and  disregard  of  the  rights  of  others 
as  denotes  a  corrupt  or  malevolrat  disposition. 

It  is  true  that  malice  may  be  and  is  often 
implied  or  presumed  from  the  willfulness  of 


tbe  wrongful  act  Tbe  state  cannot  enter 
into  the  heart  and  mind  of  the  accused  and 
prove  his  designs  and  motives  by  direct  evi- 
dence, but  when  It  baa  established  the  evil 
act  itself,  and  shown  to  a  moral  certainty 
that  It  was  done  voluntarily  and  willfully 
the  Inference  of  malice  is  ordinarily  Inevi- 
teble.  In  our  Judgment  therefore,  the  In- 
struction given  by  the  trial  court  upon  this 
feature  of  the  case  was  defective.  It  could, 
perhaps,  be  fairly  said,  and  we  should  be 
Inclined  to  hold,  that  the  error  here  adverted 
to  was  without  substantial  prejudice  to  the 
appellant  did  not  the  charge  as  a  whole  seem 
to  ignore  the  legal  necessity  which  the  state 
was  under  to  establisb  malice  as  an  essential 
element  of  the  crime.  It  is  true  that  the 
sixth  and  seventh  paragraphs  of  the  charge 
contain  a  correct  abstract  deflnltlon  of  ar- 
son, but  in  applying  the  law  to  the  case  at 
bar,  and  Instructing  upon  the  facts  which 
must  be  found  to  Justify  a  conviction,  the 
court  nowhere  says  to  the  Jury  that  they 
must  find  that  tbe  alleged  act  was  committed 
with  malice,  but  does  say  In  the  fourteenth 
and  fifteenth  paragr^hs,  without  quallflca- 
tlon,  that  detendant  is  to  be  convicted  If  the 
Jury  find  b^ond  reasonable  doubt  that  he 
set  fire  to  tbe  building,  or  aided  or  abetted 
in  setting  said  Are  with  intent  to  bam  it, 
making  no  reference  to  tb»  wUlfnl  or  mali- 
cious character  of  the  act  The  dtfendant 
was  on  trial  for  one  of  the  gravest  ofttoses 
known  to  the  law.  The  case  made  against 
him,  as  reflected  by  the  printed  record,  ex- 
hibited many  features  of  seoningly  doubtful 
and  inconclusive  character,  and  it  was  a 
matter  of  the  highest  importance  that  It  be 
submitted  to  the  Jury  with  an  adequate  and 
clear  exposition  of  the  rules  oi  law  which 
should  govern  their  deliberation.  In  the 
respecta  here  noted  we  think  the  appellants 
exc^tlona  to  the  charge  of  the  court  must  be 
sustelned. 

8.  The  stete  was  allowed  to  iHYive  alleged 
confessions  made  by  tbe  appellant  to  the 
mayor  ot  tiie  dty  and  the  sherUf.  This  evi- 
dence was  submitted  to  tbe  Jury  with  an  in- 
struction tbat  if  th^  found  that  such  cod- 
fBsslon  was  given  under  the  promiss  of  bene- 
fit; or  extracted  from  him  by  any  threat, 
Buch  confasslooi  dionld  be  given  no  consid- 
eration in  reaching  a  verdict  Tb»  record 
indicates  without  dispute  that  the  alleged 
confesidon  to  the  mayor  was  extracted  from 
the  defendant  under  duress,  and  we  think 
It  should  not  have  been  admitted  In  evidence, 
and,  having  been  admitted,  should  have 
been  wholly  withdrawn  from  the  Jury.  In 
tbis  connection  we  may  also  say  that  the 
court  Instructing  tbe  Jury  upon  the  matter 
of  alleged  admissions  by  the  defendant  said 
to  them  that  if  sudi  admissions  were  shown 
to  have  been  understandlngly  made,  and  to 
have  been  correctly  remembered  by  the  wit- 
nesses, and  Bubstantlaliy  r^>eated  by  them 
on  the  witness  stand,  thej  were  '*aitttled  to 
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great  weight"  In  so  doing  we  think  the 
conrt  inadvertently  trenched  upon  the  do- 
main of  the  iary.  The  admissibility  in  evi- 
dence of  any  given  fact  or  clrcomstance  hav- 
ing been  determined  by  the  court,  it  Is  for 
the  Jury  alone  to  determine  whether  it  shall 
be .  given  great  or  little  weight  State  v. 
Groffotd,  121  Iowa.  3»5,  96  N.  W.  889; 
Steele  v.  State,  83  Ala.  20,  8  South.  547; 
People  V.  Ah  Sing,  69  Gal.  400;  Boyer  v. 
State,  93  Tenn.  216,  28  S.  W.  971.  The  far- 
thest we  think  this  court  has  gone  in  the 
direction  of  the  Instruction  here  In  ques- 
tion Is  to  approve  an  instruction  embodying 
the  proposition  of  Greenleaf  (volume  1,  I 
200)  that  admissions,  though  generally  to 
be  received  and  considered  with  caution, 
yet  when  clearly  identified  and  proved,  "are 
often  the  most  satisfactory  evidence."  Mar- 
tin V.  Algona,  40  Iowa,  890.  This  state- 
ment goes  to  the  border  line  between  the 
province  of  the  conrt  and  the  province  of 
the  Jory,  and  we  are  not  willing  to  enlarge 
the  rule  to  the  extent  required  for  an  approv- 
al of  the  instruction  given  by  the  trial  court 
Our  attention  is  called  to  no  precedent 
among  our  cases  for  thus  determining  the 
weight  of  evidence  as  a  matter  of  law,  and 
we  are  not  disposed  to  establish  one. 

4.  Counsel  for  appellant  urgentiy  insist 
that  the  record  presents  no  competent  evi- 
dence upon  which  a  verdict  of  guilty  can 
be  sustained,  but  In  view  of  a  new  trial  be- 
ing ordered  on  other  grounds,  and  the  pos- 
sible development  of  other  testimony  bear- 
ing upon  the  merits  of  the  case,  we  think*  it 
proper  to  refrain  from  expressing  any  opin- 
ion on  the  point  here  raised. 

Other  exceptions  argued  are  either  not 
well  taken,  or  are  such  as  are  not  likely  to 
arise  upon  another  trial,  and  we,  therefore, 
omit  further  reference  to  them.  For  the 
reasons  stated,  the  Judgment  of  the  district 
court  is  reversed,  and  the  cause  la  onlwed 
remanded  for  a  new  trial. 

Beversed. 


BffiATTT  V.  WARDELIi  et  al. 

(Supreme  Court  of  Iowa.   Nov.  18,  1905.) 

BxEvpnons— Homestead  Bought  with  Pbo- 
CEEDB  OT  PsnsioN— Death  or  PiffsioNEB. 
Code,  S  2972,  provides  that  the  homestead 
of  every  family  is  uempt  from  judicial  sole, 
where  there  is  no  special  declaration  to  the 
contrary.  Section  2976  provides  that  the  home- 
stead may  be  sold  on  execution  for  debts  con- 
tracted prior  to  its  acquisition.  Section  2085 
provides  that  the  homestead  shall  descend  ac- 
cording to  the  rules  of  descent,  and  be  held  by 
the  heirs  exempt  from  any  antecedent  debts  of 
their  parents,  except  those  contracted  prior  to 
its  acquisition.  Section  4010  provides  that  the 
homestead  of  every  pensioner,  whether  the  head 
of  a  family  or  not  purchased  and  paid  for  with 
pension  mon^  or  the  proceeds  or  accumulations 
thereof,  shall  be  exempt  end  such  exemption 
shall  apply  to  debts  of  snch  pensioner  contract- 
ed prior  to  the  purchase  of  the  homestead. 
BM,  that  the  exemption  provided  in  the  last 
section  has  reference  to  an  exemption  dnring 


the  life  of  the  owner,  and  that  after  the  death 
of  such  owner  the  property  Is  subject  to  debts 
contracted  prerloos  to  the  aoqnisition  «t  tiie 

homestead. 

Appeal  from  District  Court,  Bndunan 
Oonntr;  Franklin  a  Flatt,  Judge. 

Salt  in  eqnlty  to  subject  certain  vtopwtj 
to  the  payment  of  a  judgment  held  by  plaln- 
tur  against  <me  Jane  Wardell,  now  deceased. 
The  defendants  are  her  administrator  and 
helm  at  law,  and  as  each  they  pleaded  that 
the  property  was  the  homestead  of  the  said 
Jans  Wardell  at  the  time  of  her  death, 
having  been  purchased  with  pension  money 
reedved  by  her  firom  the  United  States  gor- 
emment  Tboe  waa  a  trial  to  the  oonrt, 
resulting  In  a  decree  tor  plalntUF,  and  de- 
fendants appeal.  Affirmed. 

Cook  &  Cook  and  R.  B.  Lea<^,  tox  appel- 
lants.  B.  &  Abbott,  tor  ai^lee. 

DBBMBB,  J.  The  property  In  coatraversy, 
b^ng  a  lot  In  the  cltr  of  Indq>endence,  was 
owned  by  Jane  Wardell  at  the  time  of  hec 
death.  It  had  been  purchased  with  penalon 
money  obtained  by  her  from  the  genwal  gov- 
emmoit  Immediately  after  her  purchase  of 
the  property  she  maveA  Into  the  same,  and 
has  occupied  it  as  a  homestnd  down  to  her 
death.  One  of  her  minor  diildm  tlveA  with 
ber  upon  the  property  until  about  four 
months  juat  preceding  her  death.  Jane  War^ 
dell  left  anrrlvlng  five  children,  who  were  all 
of  age,  save  one.  This  one  waa  20  years  ot 
age.  After  he  left  his  mother's  home  thexe 
was  no  one  residing  with  her  upon  the  prop- 
erty. Plaintiff  holds  a  judgmrat  against 
Jane  Wardell  upon  debts  contracted  some 
time  prior  to  the  receipt  of  the  pen^n 
money,  and  before  the  acqnisititm  of  the 
homestead.  The  deceased  left  no  children  un- 
der the  age  of  16  years,  nor  were  or  are  any 
of  ber  cblldrra  dependent  upon  her.  Defend- 
ants contend  that  the  property  is  exempt  to 
them  from  the  debts  of  their  motiier,  for  the 
reason  tliat  It  was  her  homestead  purchased 
with  pens^n  money;  while  on  the  other  side 
it  Is  contended  that  the  property  Is  not  ex- 
empt and  that  while  It  may  have  been  ex- 
empt so  long  as  Jane  Wardell  lived,  it  did 
not  pass  to  the  heirs  freed  from  the  mother's 
debts  contracted  prior  to  the  acquisition 
thereof.  The  creation  of  homesteads  and  ex- 
emptions is  the  work  of  the  Legislature,  and 
to  its  acts  we  must  look  In  determining  such 
controversies  as  this.  In  the  Code,  under  the 
tltie  "Homesteads,"  we  find  the  following 
provlsfons:  "The  homestead  of  every  family 
Is  exempt  from  Judicial  sale,  where  there  is 
no  special  declaration  to  the  contrary."  Sec- 
tion 2072.  "The  homestead  may  be  sold  on 
execution  for  debts  contracted  prior  to  Its  ac- 
quisition." Section  2976.  "Upon  the  death 
of  the  wife  •  •  •  If  there  be  no  surrlvor 
the  homestead  descends  to  her  issue  accord- 
ing to  the  rules  of  descent  *  «  *  and  is 
to  be  held  by  such  Issue  raempt  from  any 
antecedent  debts  at  their  parents,  or  of  their 
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own,  eneitt  Uiose  of  the  owner  thereof  con- 
tracted prior  to  Its  acqulsttloD."  SectteD 
296S.  Utkder  tbeee  statntea  it  will  be  tfb- 
Mtred  that  the  homestead  while  med  and  oc- 
ciqiled  by  the  ftunlly  Is  exenykt,  and  lhat  it 
is  alBo  exempt  to  the  heirs,  except  for  the  an- 
tecedent debts  <3t  the  ancestw,  contracted 
prior  to  its  acqutritlon.  Defendants,  who  are 
the  administrator  and  helra  at  law  of  Jane 
Warden,  cannot  hold  the  property  In  qoestion 
as  exempt  nnder  these  statutes,  for  two  rea- 
ttms:  First,  becanse  at  the  time  of  the 
widow's  death  she  had  ceased  to  be  the  head 
of  a  family;  and.  second,  because  the  Jnds- 
ment  whlcb  plaintiff  is  seeking  to  enfwce 
was  t<a  debts  contracted  by  the  deceased 
owner  prior  to  the  time  she  acquired  the  prop- 
erty. 

Bat  they  rely  upon  another  prorlalon  of 
law,  found  In  the  Code  under  the  title  "Sz- 
ecutions,"  which  reads  as  follows:  "The 
homestead  of  every  pensioner,  whetbw  the 
head  of  a  family  or  not,  purchased  and  paid 
for  with  pension  money  or  the  proceeds  or 
accumulatlonB  thereof  shall  be  exempt,  and 
such  exemption  shall  apply  to  debts  of  such 
pensioner  contracted  prior  to  the  purchase  of 
the  homestead."  Code,  f  4010.  Under  this 
section  the  property  in  question  was  exempt 
to  the  pensioner  during  her  life,  althov^h  she 
was  not  the  bead  of  a  family,  even  from  debts 
contracted  by  the  owner  thereof  prior  to  Its 
acquisition.  So  that,  so  long  as  Jane  War- 
den lived,  plaintiff  could  not  have  enforced 
his  Judgment  against  the  property,  although 
she  lived  upon  it  alone,  and  notwithstanding 
the  debts  for  which  It  was  rendered  were  con- 
tracted prior  to  Its  acquisition  by  her. 

But  the  question  here  Is,  did  the  heirs 
take  the  homestead,  free  from  the  antecedent 
debts  of  their  ancestor?  There  is  nothing 
la  any  of  these  statutes  which  expressly  so 
declares;  and.  If  there  be  any  such  exemp- 
tion, it  must  be  bottomed  on  the  thought 
that,  as  the  property  could  not  have  been 
taken  by  the  judgment  creditor  during  the 
life  of  his  debtor,  the  exemption  sib  stamped 
upon  It  passed  to  the  belrs  or  soccessors 
in  Interest  and  freed  It  from  the  antecedent 
debts  of  their  mother.  It  Is  true  that  sec- 
tion 4010  provides  that  the  homestead  of 
every  pensioner  purchased  and  paid  for  with 
pension  money  shall  be  exempt,  no  matter 
If  he  be  living  alone,  and  that  it  shall  be 
exempt  even  from  debts  contracted  prior 
to  Its  acquisition',  but  this  evidently  has 
reference  to  an  exemption  during  the  life 
of  the  owner.  The  manifest  purpose  of  the 
act  was  to  save  the  homestead  to  a  pensioner 
who  might  be  living  upon  it  alone,  and  to 
secure  it  to  him  free  from  antecedent  debts. 
There  may  also  have  been  the  thought  of 
preserving  the  property  to  the  pensioner, 
even  though  he  bad  Invested  his  pension  In 
other  ways  and  in  other  things  before  it 
finally  reached  the  homestead. 

Appellants*  contention,  broadly  speaking. 


Is  that  section  4010  creates  a  new  home- 
stead, which  is  exempt  In  the  hands  of 
heirs,  free  from  the  anteced«it  debts  of  the 
ancestor.  But  this  is  erldmtly  nnioand. 
True  this  homestead  ts  relieved  of  certain 
mlM  which  aroly  to  homesteada  in  general ; 
but  for  the  rules  appUcable  to  homest^da 
in  gmeral  we  must  look  to  the  statutes  and 
dectslons  relating  thereto.  Under  the  gen- 
eral homestead  statutes,  whldi  we  have 
qnoted,  this  prop»ty,  althoivh  bomeatead  in 
character,  and  exempt  during  the  life  of 
the  poisloner,  did  not  pass  to  her  heira,  free 
from  her  antecedent  debts.  Oode,  i  29KS. 
This  is  the  only  section  of  the  Code  relat- 
ing to  homestead  enmptlrau  after  the  death 
of  the  owner,  and.  If  that  Is  to  control,  the 
property  Is  subject;  in  the  hands  ot  the 
heirs,  to  the  antecedent  dehte  of  the  owner. 
CVmceding,  then,  that  the  property  In  ques- 
tion was  a  homestead,  and  exempt  in  the 
hands  of  the  purchaser,  there  is  aothlng 
in  the  stetute  which  declares  that  it  shall 
be  exempt  In  the  hands  of  the  heirs.  If  we 
turn  to  the  statute  with  reference  to  the 
descent  of  homesteads,  there  Is  nothing  to 
indicate  that  it  shall  pass  free  from  ante- 
cedent debte,  although  purchased  with  pen- 
sion money  or  the  avails  thereof.  This  was 
a  homestead  during  the  paisloner's  life, 
although  she  had  no  family  living  with 
her,  and  could  not  have  been  token  for  ante- 
cedent debte;  but,  in  order  to  determine  the 
rule  to  be  applied  after  her  death,  we  must 
look  to  the  graeral  stetutes  as  to  the  descent 
of  homesteads.  Turning  to  ttiat,  we  dis- 
cover that  it  is  not  exempt  In  the  hands 
of  the  heirs  from  the  antecedent  debts  of 
their  ancestor.  As  a  general  rule  a  home- 
stead exemption  is  for  the  benefit  of  the 
occupant;  and  upon  his  death,  In  the  ab- 
sence of  stetute,  it  descends  to  the  heirs  as 
other  property  of  the  deceased.  If  there  be 
any  other  role.  It  Is  In  virtue  of  some  stat- 
ute BO  declaring.  So  that  the  mere  exemp- 
tion of  property  as  a  homestead  does  not 
free  It  from  the  debte  of  the  owner  In  the 
hands  of  Ms  heirs  after  death.  If  there  tw 
any  such  exemption,  It  is  by  reason  of  some 
statute  so  stating.  There  Is  no  stetute  which 
exempte  any  kind  of  homestead  in  the  hands 
of  heirs  free  from  the  antecedent  debte  of 
the  owner  contracted  prior  to  Ito  acquisi- 
tion. Indeed,  the  very  opposite  rule  Is  stat- 
ed in  the  stetute  quoted.  As  the  homestead 
exemption  is  In  derogation  of  common  right. 
It  does  not,  In  the  absence  of  stetute,  descend 
to  heirs  at  law.  and  may  be  subjected  to 
the  payment  of  the  ancestor's  debts.  In  re 
Liddle  (Sur.)  71  N.  T.  Supp.  474;  Brlant 
V.  Lyons.  28  La.  Ann.  64.  In  Perkfais  t. 
Binckley,  71  Iowa,  489,  82  N.  W.  469,  we 
had  a  question  quite  analogous  to  the  one 
here  involved.  There  the  widow  of  one  Per- 
kins, who  was  a  pensioner,  sought  to  have 
OKtain  pension  money  of  het  deceased  hus- 
band set  aside  to  her  becadae  tt  was  exempt 
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from  ezecatiML  The  admlnlBtrator  resisted 
ber  claim,  and  was  snccessf  al  In  tbe  district 
coort  Upon  appeal  It  was  beld  that,  al- 
tlkougfa  the  pension  mone^  was  exonpt  In 
the  bands  of  tbe  pensioner,  the  widow  was 
not  entitled  to  have  It  set  off  to  her  as 
exempt  pn^erty,  under  a  statute  prorldtng 
that  property  exempt  to  one  as  the  head  of 
a  family  should  be  exempt  In  the  bands 
of  tbe  widow.  If  by  reason  of  Its  ezemp- 
tkm  wblle  In  the  bands  of  the  deceased 
owner  it  passed  to  his  widow  or  heirs  with 
tbe  same  freedom  ttom  execution  after  his 
deatti  as  before,  tbe  decision  most  of  necea- 
si^  have  hwa  the  other  way. 

Appellants  rely  upon  a  line  of  cases  re- 
lating to  exemptions  of  personal  property 
to  the  widow  under  a  section  of  the  stat- 
ute which  says,  in  effect,  that  personal  prop- 
sty  exempt  to  one  deceased  as  the  head  of 
a  family  shall  pass  to  his  widow,  exempt 
In  her  hands  as  In  the  hands  of  the  deceased. 
But  it  is  evident  that  these  are  not  In  point, 
and  nothing  said  therein  gives  ns  any  help 
In  the  solution  of  the  problem  now  before 
OS.  Of  such  cases  Is  Ellsworth  Bllaworth, 
S3  Iowa,  104.  The  other  cases  cited  by  ap- 
pellant, such  as  Moninger  t.  Ramsey,  48 
Iowa,  868,  and  Kite  v.  Kite,  79  Iowa,  492, 
44  N.  W.  Tie,  dedd^  nothing  contrary  to 
tbe  rale  here  announced.  Some  things  said 
In  those  opinions  by  way  of  argument  are 
relied  upon  by  appellants,  and  may  give 
some  color  to  their  present  claim,  bnt  the 
actual  decisions  In  no  manner  govern  this 
case.  No  reliance  Is  placed  upon  the  fact 
that  the  property  In  question  is  pension 
mon^  or  the  avails  thereof;  It  being  prac- 
tically conceded  that,  but  for  its  homestead 
diaracter,  d^endante  would  have  no  claim 
to  it  Appellee's  motion  to  strike  appellant!^ 
amendment  to  abstract,  etc.,  is  overruled. 

We  are  clearly  of  opinion  that  the  prop- 
oty  la  subject  to  plaintiff's  judgment  waA 
tbe  dficree  la  affirmed. 


ORAT  V.  IOWA  CENT.  BT.  CO. 
(Supreme  Court  of  Iowa.  Nov.  18,  1906.) 

1.  EbmnnfT  Douaih — AHxasuRT  or  Dav- 

ABEB — ApPLIOATIOir. 

An  application  to  have  assessed  by  a  slier- 
UTb  Jnry  uie  damage  suatafned  by  the  taking 
of  certain  real  estate  for  railway  purposes, 
which  recited  that  plaintiff  waa  the  owner  of 
"pert"  of  a  certain  quarts  section  upon  and 
over  which  the  railway  was  located  and  beiofc 
operated,  snfficientl;  described  the  property. 

2.  Sam — AssBsBicciTT  BT  DorrsBENT  Jtm 
FBDic  That  CAUja)  nr  thx  CoifDEUirATiOM 

PBOdEmziGS. 

Code,  I  2000,  providing  that  the  freeholders 
appointed  to  amdonn  property  shall  be  the  com- 
tnissioners  to  assem  all  damages  to  the  owners 
ot  real  estate  taken,  does  not  reqalre  that  tbe 
}ory  to  asMSS  compensation  shall  be  composed 
of  the  same  persons  as  served  in  matters  of 
oondenmadon  ot  the  pn^rty  several  years  be- 


8.  Saiob — ^AesEBSKniiT  or  Dahaoes  ov  Sev- 

Although  huid  has  been  platted  in  acre 
tracts,  yet  whwe  It  is  owned  and  occupied  by 
one  person,  and  there  are  no  physical  evidences 
of  the  platting  or  improveukents  mad*  with 
reference  thereto,  it  Is  not  necessary  that  com- 
pensation for  taking  a  part  thereof  tat  a  right 
of  way  be  assessed  separately. 

Appeal  from  District  Court,  Monroe  Coun- 
ty; F.  W.  Bichelberger,  Judge. 

The  opinion  states  tbe  case.  From  a  Judg- 
ment In  favor  of  plalntU^  the  dafwdant  ap- 
peals. Affirmed. 

Gea  W.  Seevers  and  T.  B.  Perry,  for  ap- 
peUant  J.  a  Mabry^  for  appellee. 

BISHOP,  J,  In  June,  1902,  plaintiff  in- 
stituted proceedings  under  the  statate  (Code, 
I  1999)  to  have  assessed  by  a  BherUTs  jury 
the  damages  sustained  by  ber  1^  the  taking 
of  certain  ot  her  real  estate  by  the  defendant 
for  railway  right  of  way  purposes.  A  jury 
was  appointed  hf  the  sberifl,  and  an  award 
made.  Therefrom  the  railway  company  ap- 
pealed to  tbe  district  court  Upon  the  case 
being  doAeted,  tbe  railway  company  filed 
an  answer  eettlng  up  four  several  matters 
<rf  defense.  As  to  three  ct  audi  matters,  a 
demurrer  was  suatalned.  As  to  tbe  fourth 
the  demurrer  was  overruled  and  a  reply  waa 
lUed.  and  addressed  to  this  there  was  a  de- 
murrer, which  was  omrnled.  The  company 
refused  to  idead  or  proceed  ftrthw.  and  tiiere 
was  judgment  against  it  for  the  amount  of 
the  award  as  given  the  sberlfrs  jury. 
The  contentions  for  errw  are  baseA  upon 
tbe  rullngfl  upon  demurrw  so  made. 

1.  Tbe  written  application  to  the  sherllt 
In  response  to  which  tbe  proceedings  were 
had,  and  which  was  filed  with  tbe  award  and 
formed  part  of  the  record  to  which  the  an- 
swer was  addressed,  recites  that  plaintiff 
Is  tbe  owner  of  part  of  tbe  northeast  quar- 
ter, etc.,  upon  and  over  which  the  railway 
of  defendant  Ib  located  and  now  being  oper- 
ated, eto.  In  a  division  of  the  answer  It  Is 
asserted  that  such  notice  was  fatally  de* 
fective.  In  that  It  did  not  fully  and  accurate- 
ly describe  the  real  estate;  and  to  this  divi- 
sion the  demurrer  waB  sustained.  We  think 
the  ruling  was  correct.  The  Btatuto  does  not 
reqalre  in  terms  that  the.  real  estate  taken 
shall  be  specifically  described.  It  may  be 
that  in  cues  where  It  Is  proposed  to  take, 
and  the  application  is  tbe  initial  step  by 
tbe  would-be  taker,  an  accurate  description 
would  be  essential  to  orderly  proceeding. 
But  here  tbe  company  was  in  posseasfon,  and 
the  description  given  was  sufficient  to  teke 
the  sheriff  and  bis  Jury  to  the  ground  occu- 
pied, where  tbe  whole  eltuatlon  lay  open 
to  them;  and  the  written  award  made,  and 
certified  with  the  other  papers  to  tbe  court, 
contelned  a  correct  description  of  tbe  lands 
claimed  to  have  been  token  and  upon  which 
It  was  based.  Moreover,  the  company  was 
faU7  advised  ot  the  proceeding,  and  the  rlgnt 
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of  ai^eal  was  an  adequate  remedy  as 
against  any  Irrefrularlty  In  the  proceedings. 
PbUnps  T.  Watson,  63  Iowa,  28,  18  N.  W. 
668. 

2.  The  defendant  appeared  before  the 
sheriff  and  protested  against  the  Jiuy  select- 
ed by  him,  on  the  ground  that  the  members 
thereof  were  other  and  different  from  a 
Jury  called  and  qualified  In  the  year  1898 
to  serve  In  matters  of  condemnation  of  real 
estate  for  the  right  of  way  of  Its  line  of  rail- 
road In  said  county.  This  Is  pleaded  In  the 
second  division  of  the  answer,  and  it  Is  said 
the  former  jury  had  acted  in  all  cases  prior 
to  the  Instant  case,  and  should  have  been 
again  called  to  act;  that  the  new  jury  was 
unauthorized,  and  Its  acts  void.  The  de- 
murrer challenged  the  sufficiency  of  the  al- 
legation of  this  division  of  the  answer  to 
constitute  a  defense,  and  was  sustained. 
There  was  no  error.  Code,  S  2000,  contem- 
plates that  it  may  be  desired  by  a  corpora- 
tion exercising  the  right  of  eminent  domain 
to  take  more  than  one  tract  and  from  more 
than  one  owner;  and,  with  the  manifest 
purpose  of  avoiding  the  trouble  and  expense 
of  calling  a  new  Jury  for  each  tract,  the 
section  authorizes  action  by  the  Jury  as  first 
called  in  ea<^  Instance  as  thereafter  requir- 
ed. .  But  It  was  not  meant  to  be  provided 
that  no  other  Jury  could  be  called,  especially 
after  a  lapse  of  four  years.  For  all  that  ap- 
pears the  mmbers  of  the  former  jury  may 
have  died,  or  moved  away,  or  for  any  num- 
ber of  reasons  become  Incapacitated.  It  Is 
not  believable  that  the  machinery  of  the 
law  could  be  effectually  blocked  by  the  hap- 
pening of  any  such  contingency.  Conced- 
ing, however,  the  irregularity  as  claimed, 
the  right  of  appeal  was  an  adequate  remedy. 
Pbllllps  T.  Watson,  snpra. 

8.  In  the  third  division  of  the  answer 
It  Is  said  that  the  real  estate  claimed  to  be 
owned  by  plalntUf,  and  through  whlcb  the 
line  of  railway  extended,  was  in  four  tracts, 
and  did  not  form  stmpjy  one  estate.  The 
assessment  of  damage  was  In  one  sum,  and 
It  Is  said  that  for  that  reason  the  same  was 
invalid  and  may  not  be  sustained.  From 
the  pleadings  and  concessions  made  in  arga- 
ment,  It  Is  clear  that  the  lands  embraced  In 
the  quarter  section  had  been  platted  In  acre 
tracts,  prraumably  for  the  purposes  of  taxa- 
tion. Plaintiff  ovnied  and  occupied  on  botti 
sides  the  right  of  way,  and  there  were  no 
physical  evidences  of  the  platting  or  Improve- 
ments made  with  reference  thereta  Acc^t- 
ing  such  to  be  the  situation,  the  d«nurrer 
was  properly  overruled.  Here,  too,  the  ap- 
peal was  an  adequate  remedy,  and,  if  there 
was  any  reason  why  each  tract  dionld  be 
assessed  separately,  snch  could  have  been 
secured  on  trial  In  the  district  court. 

4.  The  fourth  division  of  the  answer  chal- 
lenges the  ownership  of  plaintiff  in  the  lands 
for  file  taking  of  whldb  it  is  sought  to  have 
damages  asBessed.  and  to  this  the  demnrrer 


was  overruled.  The  plaintiff  thai  In  reply  set 
up  fiicta  which  bring  the  case  fairly  within 
the  state  of  facts  disclosed  by  the  record  In 
the  ease  of  Remey  v.  Railroad,  116  Iowa, 
183.  89  N.  W.  218.  As  there  the  facts 
are  stated  in  the  opinion,  we  need  not  here 
repeat  The  demurrer  to  the  reply  was  on 
general  grounds,  and  overruled.  The  case 
being  ruled  by  the  Remey  Case,  which  in 
turn  was  followed  In  Russell  v.  Railway 
(lowtt)  9Q  N.  W.  IISI,  we  must  hold  that 
there  was  no  error  in  the  ruling. 

These  considerations  dlsiKwe  of  the  case. 

Affirmed. 


LAUOHLIN  V.  FRANCIS. 
(Supreme  Court  of  Iowa.  Nov.  18,  IMS.) 

1.  BOUWDARIEB — EBTABLISHMENT  BT  AOQUISS- 

OENCB — Effect. 

The  fact  that  a  boundary  line  between  ad- 
jacent tracts,  determined  b;  a  snrvey  based  on 
the  description  in  a  conveyance,  ander  which 
a  party  claims  one  of  the  tracts,  does  not  cor- 
respond with  a  boandary  line  recognized  as 
audi  for  over  10  years,  does  not  defeat  the  line 
thus  established  by  acqaiesccnce. 

[Ed.  Note.— For  cases  In  point,  see  vol  8, 
Cent  Dig.  Boundaries,  il  238,  24ai 

2.  Same. 

The  fact  that  the  description  In  a  deed  under 
which  a  party  claims  calls  for  a  straight  bound- 
ary line  does  not  defeat  a  Hue,  not  straight,  es- 
tablished by  the  acgulescenoe  of  tiie  owncn  for 
more  than  10  years, 
a  Same. 

Abonodary  line  established  by  acqulescenca 
was  fixed  by  a  barn  placed  by  one  lot  owner 
Id  the  northwest  comer  of  the  lot  on  the  sup- 
posed boundary  line  and  by  a  fence  running 
from  a  corner  of  the  bam.  field,  that  the  line 
established  by  the  bam  should  not  control; 
the  bouodary  fixed  by  the  fence  being  equally 
well  fixed  by  a  permanent  structure. 

Appeal  from  District  Court,  Webster  Coun- 
ty;  J.  R.  Whltaker,  Judge. 

This  is  a  special  proceeding  under  the 
provisions  of  Code,  S  ^30.  to  determine  a 
diqnited  boundary.  Judgment  for  plaintiff, 
tram  which  defendant  appeals.  Afflzmed. 

Wright  &  Nugent,  for  appellant  Thomas 
&  Busby  and  Kenyon  &  O'Connor,  for  ap- 
pellee. 

McCLAIN,  J.  The  sole  controvert  between 
tliese  two  parties  Is  as  to  whetbor  the  bound- 
ary line  between  their  adjoining  lots  shall  be 
determined  by  a  survey  based  upon  an  official 
plat  of  the  blo(ft  In  whidi  their  lots  are 
situated,  or  by  evidence  showing  a  boundary 
line  to  have  been  established  for  more  than 
10  years,  which,  while  corresponding  at  the 
north  end  with  the  plat,  departs  from  the  line 
Indicated  by  the  plat  to  the  extent  of  about 
three  feet  at  the  south  end,  so  as  to  Include 
as  a  part  of  plaintiff's  lot  a  triangular  piece 
of  land,  which  would,  according  to  the  de- 
scription in  tile  plat,  belong  to  the  defendant 

Tb»  evidence  as  to  a  boundary  line  by  ac- 
quiescence, as  contended  for  by  the  plaintiff, 
relates  to  a  bam  placed  by  defendant's  gran- 
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tor  on  the  supposed  boundary  line  and  In 
the  northwest  comer  of  ber  lot,  and  a  fence 
running  from  the  southwest  comer  of  tbla 
barn  to  the  east  and  west  street  la  front 
of  plalntlfTa  and  defeadanf s  lota,  and  sepa- 
rating defendant'B  lot,  which  was  to  the 
east  of  this  fence,  from  plaintifTs  lot  to  the 
west  The  barn  and  fence  were  constructed 
by  defendant's  grantor  more  than  10  years 
before  eitfaev  party  acquired  title  to  hla  lot. 
and  the  evidence  as  to  the  acquiescence  by 
the  respective  grantors  of  the  parties  In  this 
fence,  as  constituting  the  tme  boundary  line. 
Is  amply  sufflclent  to  sustain  the  decision 
of  the  trial  court  based  on  the  rule  announced 
in  Miller  v.  Mills  County,  111  Iowa,  664, 
660,  82  N.  W.  1038,  unless  there  are  con- 
troHlng  circumstances  in  the  case  which  re- 
quire that  an  exception  be  made  to  the 
general  rule  there  announced.  Counsel  for 
appellant  rely  upon  the  statement  made  In 
the  opinion  in  that  case:  "That  In  the  ab- 
sence of  other  controlling  drcumstances  the 
Inference  is  conclusive  that  the  division  line 
between  adjoining  tracts  definitely  marked 
by  the  erection  and  maintenance  of  a  fence 
or  other  monuments,  recognized  by  the  own- 
ers as  such,  and  up  to  which  they  have 
occupied  and  cultivated  the  land  on  either 
side  for  more  than  10  years,  the  statutory 
period  of  limitation,  Is  the  trae  boundary 
between  them."  And  they  contend  that  there 
are  controlling  circumstances  tn  this  case 
which  prevent  tbe  application  of  the  mle. 
The  controlling  circumstances  relied  on  are, 
first  the  dimensions  of  the  lots  In  the  blo(& 
according  to  the  plat,  and,  second,  the  fact 
that  the  line  designated  by  the  bam  and 
fence  Is  not  a  straight  line.  The  fact  that 
the  tines  as  determined  by  the  survey  based 
upon  the  description  In  the  conveyance  or 
plat  under  which  a  party  claims  do  not 
correspond  with  tbe  lines  established  by  ac- 
quiescence has  never  been  considered  a  con- 
trolling drcumatance  such  as  to  defeat  the 
claim  based  on  acquiescence.  If  It  were  to 
be  so  considered,  there  would  be  little  left 
of  the  rule  laid  down  by  the  court  In  Miller 
v.  Mills  County,  for  If  the  line  could  be  es- 
tablished by  a  surrey,  as  In  most  Instances 
It  could  be  so  established,  the  line  acqui- 
esced in,  80  far  as  It  Is  different  from  the 
line  determined  by  a  survey,  would  bare  no 
value  for  any  pur[>oBe.  In  nearly  all  the 
cases  in  which  Miller  v.  Mills  County  has 
been  followed  the  discrepancy  has  been  be- 
tween the  surveyed  line  based  upon  descrip- 
tion In  deed  or  plat  and  the  line  fixed  by 
acquiescence,  and  It  has  been  uniformly  held 
that  the  line  fixed  by  acquiescence  must 
control.  Lawrence  v.  Washburn,  119  Iowa, 
109,  98  N.  W.  73;  Buch  v.  Flanders,  119 
Iowa,  164,  98  N.  W.  101;  O'Callaghan  v. 
Whlsenand,  119  Iowa,  666,  93  N.  W.  579; 
KUnkefuB  v.  Vanmeter,  122  Iowa,  412,  98 
N.  W.  289;  Rattray  t.  Takott,  124  Iowa. 
898,  100  N.  W.  86. 


The  fact  that  tbe  line  of  acquiescence  is 
not  a  straight  line,  although  the  description 
In  the  deed  or  plat  calls  for  a  straight  line, 
has  never  been  held  such  a  controlling  cir- 
cumstance as  to  defeat  the  presumption  aris- 
ing from  acquiescence.  In  O'Callaghan  v. 
Whisenand,  supra,  It  was  held  that  the  de- 
termination for  some  distance  of  the  line 
of  acquiescence  by  means  of  the  wall  of  a 
building  would  otMQstltute  such  determination 
of  the  entire  boundary,  on  the  presmnptlon 
that  the  parties  Intended  a  straight  line, 
but  in  that  case  the  remainder  of  the  Une 
of  acquiescence  was  not  Indicated  In  any 
way,  while  In  this  case  the  entire  line  of 
acquiescence  was  fixed  by  tbe  Hues  of  the 
bam  and  fence.  It  Is  argued  that  the  line 
established  by  the  bam  should  control,  be- 
cause of  Its  being  a  more  permanent  struc- 
ture, but  In  our  Judgment  there  la  no  force 
In  this  suggestion.  The  remainder  of  the 
boundary  was  equally  well  fixed  by  a  per- 
manent stmcture;  that  Is,  the  fence.  More- 
over, It  does  not  definitely  aw)ear  from  the 
evidence  that  the  line  of  the  fence  departs 
In  direction  from  the  line  established 
by  the  west  line  of  the  bam.  However 
that  may  be,  the  line  of  acquiescence  Is  not 
In  this  case  any  theoretical  line,  but  It  is 
a  line  actually  fixed  by  the  parties  by  mutual 
acquiescence,  and  It  must  control.  That  the 
line  of  acquiescence  will  be  recognized,  al- 
though It  Is  not  a  straight  line,  while  the 
line  called  for  by  the  description  Is  a  straight 
line,  has  been  determined  in  Hamdon  v. 
Stultz  (Iowa)  100  N.  W.  851. 

The  judgment  of  the  tirlal  court  ts  afllnned. 


IOWA  LOAN  &  TRUST  CO.  v.  McMUBRAT 

et  al. 

(Supreme  Court  of  Iowa.   Nov.  18,  1905.) 

1.  LnnTATioN  or  Actions — New.Pboxjsb — 
Extensions  aw  Patkert  of  Debt  Nor 
Babbed. 

Where  an  agent  of  the  m&kfr  of  a  not* 
procured  extensiooB  of  the  time  for  the  pay- 
ment thereof  before  it  was  barred  by  limitations, 
an  action  to  foreclose  the  mortage  securing 
the  note  because  of  default  In  the  payment 
thereof  at  the  time  flzed  in  the  last  agreement 
for  extenslOQ  is  not  founded  on  an  action  once 
burred  and  revived,  within  Code,  S  3456,  pro- 
viding that  a  barred  action  may  be  revived  only 
by  an  admission  In  writing,  signed  by  the'  party 
to  be  charged,  that  the  debt  Is  unpaid. 

2.  PBINCIPAL  and  AgKNT — BXISTENCX  or  RE- 
LATION. 

One  procuring  for  tbe  maker  of  a  note  ez- 
tenslims  of  the  t*ine  for  the  p^ment  tboeof 
AeM  under  the  evidence  the  muer's  agent,  with 
authority  to  procure  the  extensions. 

3.  MOBTGAOSB — LnuTATions. 

A  mortgage  securing  a  debt  Is  not  barred 
so  long  as  the  debt  Is  enniroeable. 

Appeal  from  District  Goort.  Polk  OoontT; 
Hugh  Brennan,  Judge. 

Suit  In  equity  to  foreclose  a  mortgage. 
There  was  a  Judgment  for  the  plaintiff.  The 
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defenOanti  Barab  A.  and  Maiy  A.  McSfnmy 
appeaL  Afllrmed. 

B.  P.  HudBon,  for  anpellanta.  Dudl^  and 
OoflOn,  for  appellee  Iowa  Loan  ft  Tniat  Ckxn* 
pany. 

8HBRWIN,  0.  J.  On  the  2lHt  day  of  Oc- 
tober. 1886.  the  appellant  Mary  A.  McMurray 
ezecated  and  delirered  to  the  Iowa  Loan  ft 
Tnut  Company  a  promlBsory  note  for  $800, 
payable,  with  Interest,  on  the  iBt  day  of  Oc- 
tober, 1889.  On  the  same  day  she  ezecnted 
and  deliTered  a  mortgage  on  real  estate  se- 
curing the  payment  of  said  nota  No  part  of 
the  note  was  paid  when  due,  and  on  the  27th 
day  of  January,  1890,  Its  time  of  payment  wm 
extended  to  the  let  day  of  October,  1892,  by 
a  separate  written  instrnmait,  to  which  the 
name  of  Mary  A.  McMorray  waa  signed 
by  W.  L.  Bead,  acc^tlng  the  condition  on 
wblch  the  extension  waa  granted.  The  note 
was  not  paid  according  to  the  terms  of  the 
extension,  and  on  the  6th  day  of  October, 
1893.  It  was  in  like  mannw  again  extended 
to  the  Ist  day  of  October,  1897.  On  the  20th 
day  of  November,  1887,  the  note  was  again 
ext«ided  in  the  same  way  to  the  Ist  i!tay  of 
Octobw,  1900.  Angast  12, 1902,  tt  was  again 
extended  to  the  1st  day  of  April,  1906.  These 
facts  ware  stated  In  the  original  petition.  A 
demurrer  thereto  waa  Died,  alleging  tiiat  the 
petition  on  Its  face  showed  12iat  the  caoae  of 
action  waa  barred  tqr  the  statute  of  llmt- 
taticHUB,  and  showed,  further,  that  it  had 
never- bem  '"rerived  by  an  admission  In  writ- 
ing signed  by  the  party  to  be  diarged  that  the 
debt  is  unpaid,  or  by  a  like  new  promise  to 
pay  the  same'*  The  donurrer  was  overruled 
and  the  plaintiff  amended  its  petition,  allef- 
tng,  am(mg  other  matters  not  material  here, 
that  W.  L.  Read  waa  the  agent  and  tmatee  of 
Maiy  A.  IfcUnrray,  and  that  the  wrlttoi 
rowwala  or  extensions  were  made  by  him  as 
audi  agent*and  trustee.  Mary  A.  HcMurray 
thai  anawered,  doylng  that  W.  L.  Bead  was 
ev«  autborived  by  lier  to  extend  tlie  time  of 
tlie  payment  of  aald  note,  and  allei^ng  that  it 
waa  barred  by  the  statute  oC  llmltatlona. 
Sarah  A.  McMurray  la  a  daughter  of  llair  A. 
Mdf  urniy,  to  whom  the  mortgaged  property 
waa  afterwards  deeded  without  coudderatlon. 
She  anawered  snbatantially  aa  did  her  mother. 

The  appellants'  brief  la  devoted  principally 
to  the  contmtlon  that  the  statute  of  llmlta- 
tlona bad  run  against  the  note,  and  that  there 
was  so  revival  of  tiie  cause  of  action  "by  an 
admission  in  writing  signed  by  the  party  to  be 
charged  that  the  debt  is  unpaid,"  as  required 
by  aectlim  8466  of  the  Code.  It  Is  argued  that 
a  written  admlasion  under  tlds  statute  can- 
not be  made  by  a  duly  authorized  agent  be- 
canae  of  the  requirement  that  it  be  "signed 
by  the  party  to  be  charged."  The  question  is 
not  In  this  case,  however,  aa  we  aball  present- 
ly show.  In  the  first  phu»,  the  action  la  not 
tounded  OD  the  revival  of  a  oauae  of  action 
once  barred.  The  whole  tuua  and  effect  of 


the  petition  la  that  the  statute  did  not  run 
becaow  of  Qie  extensions  of  time  pleaded. 
That  the  extenataia  were  made  in  eadi  In- 
atance  dniii«  Hie  Ufa  at  the  note  on  the  re- 
quest of  Mr.  Bted,  purporting  to  act  for  Mrs. 
McMurray,  la  undtepntod.  Mo  eauae  of  action 
could  aecme  until  the  note  became  dne^  and. 
If  there  were  valid  extanslwB  ot  the  time 
when  it  became  dns^  it  la  elementaiy  tbat  no 
cause  of  acthm  woold  accrue  thereon  until 
tlie  exi^atlmi  of  audi  time.  The  statute  of 
llmltatloDS  beglna  to  run  whoi  the  cauaa  of 
action  has  accrued,  and  not  before;  It  ia 
thereftve  an>arent  that  the  vital  question  In 
this  caae^  aa  betweu  the  plaintiff  and  Mary 
A.  McMurray,  la  one  of  fact;  vla^  did  W.  L. 
Read  bav«  authnlty  from  her  to  procure  anch 
extenatona  of  tlmeT  niat  she  might  constl- 
tnte  him  her  agent  for  anch  purpose,  and  that, 
having  done  ao,  hia  act  wonld  Mod  her,  we 
preaume  no  one  win  question.  It  la  an 
elementary  pn^osition  that  one  may  ordi- 
narily do  an  agent  what  he  may  do  In 
person.  We  think  the  evidence  vary  cuiclu- 
slvely  sbovs  that  Mr.  Bead  waa  authwiaed 
to  do  exactly  what  he  did  do.  Hla  rdations 
with  Mrs.  iSxMxxmy  wero  of  the  doseat  kind. 
He  procured  the  loan  for  which  the  note  and 
mMtgage  were  ^vn,  and  the  money  waa  paid 
out  by  him  m  nndo-  hla  directten  for  the 
building  Dt  the  honae  now  oecnpled  by  her. 
He  waa  ^vcn  entire  omtrol  over  this  mattor, 
aa  well  aa  over  other  flnandal  affairs  ct  the 
appellant,  and  managed  them  all  aa  hla  Jndff> 
moit  dleteted,  and  with  htr  swroval.  It  la 
true  there  Is  some  teatlfflony  agataist  this  oon- 
duslon;  bu^  when  we  cnislder  the  geiua«l 
inflrmitles  of  memoT  te  perscma  who  ban 
reached  the  age  that  Mrs.  McMurr^  has,  the 
conflict  in  tike  teetlm<»iy  la  more  mparent 
than  real  The  righto  of  Sarah  A.  McMnrray 
are  neceaaarlly  determined  by  what  we  have 
already  said.  The  mortgage  ia  not  .barred,  so 
long  aa  the  debt  ia  unpaid  and  «iforceable. 
Brown  v.  Bot^hold,  49  Iowa,  282;  Olnton 
County  V.  Cox,  87  Iowa,  670. 
The  Judgment  ahonid  be,  and  it  la,  affirmed. 


BSSLINOBB  et  aL  V.  PASCOB. 
(Supreme  Court  of  Iowa.  Not.  20,  190S.) 

1.  Fa&UDS,  Statute  or— Assuicptiok  or  Coff- 

TBACT— PUBCBASE  OF  I^nO. 

An  oral  aareement  by  defendant  to  take  a 
contract  for  UM  porchaae  of  land,  on  which 
plaintlfFB  had  raid  a  portion  of  the  purchase 
price,  off  their  nands,  at  plaintiffs'  option,  and 
to  assume  its  conditions  and  be  substituted  in 
plaintiffs'  place,  waa  a  contract  for  the  purchase 
of  an  interest  In  land  within  the  statute  of 
frauds. 

[Ed.  Note. — For  cases  in  point,  aa*  voL  2S, 
Cent.  Dig.  Frauds,  Statute  o^  I  lUO.] 

2.  Saux:— Option  Cohtsact. 

An  option  contract,  by  which  plalntifffl 
were  entitled,  at  their  elet^on,  to  have  defend- 
ant substituted  for  them  In  a  contract  for  the 
purchase  of  lands,  waa  Invalid,  if  the  option 
was  subsequently  exercised,  for  Cailore  to  com- 
ply in  its  creation  with  ths  statute  of  tend& 
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J^peal  from  DUttrtct  Court,  Franklin  Oonn- 
I7 :  J.  H.  Btcbard  and  J.  B.  Wbltaker,  Judges. 

Suit  at  law  to  recorer  num^  paid  to  an- 
other <m  a  land  amtract  A  demnraer  to  the 
petition  was  raatalned.  and  the  suit  dla- 
missed.   The  plalntlffa  appeal.  Affirmed. 

David  BTans  and  Taylor  &  Bhrana,  tor  ap- 
pellanta.   H.  a  Uggett  and  BL  P.  Andrews, 

for  appellee. 

SHHRWIN,  O.  J.  The  plaintiffs  bonght  cer^ 
tain  real  estate  of  one  Shearer,  and  paid  on  the 
purchase  price  thereof  the  snm  of  $1,000.  The 
parties  to  the  transaction  entered  Into  a  writ- 
ten contract,  bj  the  tenna  of  which  the  bal- 
ance of  the  purchase  money  was  to  be  paid 
within  a  specified  time,  and  therenpon  Shear- 
er was  to  convey  the  land  to  the  plaintiffs 
and  give  them  possession  thereof.  In  the 
event  of  a  failure  to  pay  the  balance  as 
agreed,  the  plaintiffs  forfeited  the  payments 
made.  The  deal  was  made  through  the 
agency  of  the  defendant,  and  this  is  a  suit 
to  recover  of  him  the  $1,000  paid  to  Shearer 
on  the  land.  The  petition  seta  oat  the  land 
contract,  and  alleges  that  the  plaintiffs  were 
Induced  to  make  the  same  by  the  defendant's 
verbal  promise  that,  if  they  would  do  so,  "he 
would  at  their  option  •  •  •  pay  bade  to 
them  the  sum  of  one  thousand  dollars  with 
Interest,"  and  "would  cause  himself  to  be  sub- 
stitnted  in  their  place  in  said  written  con- 
tract, and  would  pay  the  said  balance  and 
deferred  payment  to  be  made  under  the  aald 
written  contract"  The  demurrer  attacked 
the  petition  on  several  grounds,  and  the  point 
la  made  therein  that  the  oral  contract  sued 
on  is  an  agre«nent  for  the  transfer  of  the 
plaintiffs'  interest  In  the  real  estate  In  guee- 
tlon,  and  is  therefore  within  the  statute  of 
frauds.  The  appellants  earnestly  contend 
that  the  oral  contract  pleaded  does  not  in- 
volve the  transfer  of  any  interest  in  real 
estate,  and  hence  la  not  affected  by  the  stat- 
ute. But  In  this  we  think  they  are  clearly 
mistaken.  Their  purchase  and  their  contract 
lud  undoubtedly  vested  In  them  an  Interest 
In  the  real  estate,  and,  stripped  of  all  verbi- 
age, their  petition  alleges  merely  that  the  de- 
fendant orally  agreed  to  take  the  contract  off 
of  their  hands,  at  their  option,  and  to  himself 
perform  its  conditions  "and  be  substituted 
in  their  place."  If  he  had  done  this,  he  cer- 
tainly would  have  acquired  all  of  the  Interest 
that  the  plaintiffs  had  In  the  land,  and  in 
our  Judgment  the  allegations  of  the  petition 
bring  the  case  clearly  within  the  statute. 
Brown  on  the  Statute  of  Frauds  (6th  Ed.) 
i  229 ;  NewUn  v.  Hoyt.  91  Minn.  409.  98  N.  W. 
323;  RlddeU  v.  Biddell  (Neb.)  97  N.  W.  609; 
McCoy  V.  McCoy  (Ind.  App.)  69  N.  B.  193; 
Green  v.  Hathaway,  36  N.  J.  Eq.  471. 

If  It  be  treated  purely  as  an  option  cont- 
tract,  no  liability  could  arise  until  the  option 
bad  been  ezadaed  by  the  plaintiffs ;  but  they 
plead,  and  fnmi  that  they  did  exwciae  it  An 
option  contract  must  comply  in  Its  creation 
with  tbe  statute  It  the  optton  be  exercised. 


21  Am.  ft  Eng.  Enc.  of  Law,  027  Oid  Ed.)  and 
cases  dted.  Fltspatrlck  v.  Woodruff,  96  N. 
Y.  661 ;  Barrett  v.  UcAlllstsr.  88  W.  Ya.'  788, 
11  8.  E.  220;  Myers  v.  Stone  (Iowa)  102  N. 
W.  507. 

The  demurrer  was  rightly  sustained,  and 

the  Jud^ent  Is  aJDrmed. 


WILSON  V.  WAPELLO  OOUNTT. 

(Snpreme  Ckturt  of  Iowa.  Nov.  20,  1906.) 

1.  Appxal  —  DiscxErrioiT  or  Tbial  Coubt  — 
Brvisw. 

Code,  }  3888,  subd.  9,  provides  that  a  inrta 
may  be  challenged  for  eaiue  when  he  snows 
each  a  state  of  mind  as  will  preclude  him  from 
rendering  a  just  verdict  HeU,  that  the  discre- 
tion of  the  court  in  passing  on  a  challenge 
ander  tbe  statute  cannot  be  Interfered  with,  un- 
lesfl  an  abuse  of  discretion  appears. 

[Ed.  Note.— For  cases  In  point,  see  voL  8, 
Cent  Dig.  Appeal  and  Error,  |  S843.] 

2.  JuBT  — AcnoN  AOAinn  Oomnrr— Ohu- 

LBNOB  TO  TaXFATIB. 

Code,  I  8688,  subd.  9,  provides  that  a  Juror 
may  be  challenged  on  the  ground  that  he  snows 
such  a  state  of  mind  as  will  preclude  him  from 
rendering  a  Just  verdict,  and  by  section  3509, 
subd.  1,  in  an  action  tnabie  to  a  Jury  against 
a  county,  plaintiff  hu  a  right  to  liave  the 

Slace  of  trial  changed  to  an  adjoining  county. 
fsM  that,  la  an  action  against  a  county  for 
damages.  It  was  not  error  to  deny  challengea 
to  the  Jurors,  on  the  gronnd  tliat  tbay  were  tax- 
payers of  the  county. 

[Ed.  Note.— For  case*  in  point,  see  voL  81, 

Cent  Dig.  Jury,  S  411.1 

3.  TBiAir-6DBi£iBsion  or  Ihtbbboqatoux^ 
Tiux  or  Makinq. 

Code,  I  8727,  requires  tbe  submlssloD  of  in- 
terrogatories to  counsel  for  tbe  adverse  part;  be- 
fore aivument  to  the  Jury  is  commenced.  Held, 
that  where  counsel  for  plaintiff  had  by  formal 
phrase  addressed  the  court  and  jury,  when  he 
was  Interrupted  by  counsel  for  defendant  who 
then  presented  proposed  interrogatories,  a  mo- 
tion to  strike  them  because  not  filed  in  tune  was 
properly  denied. 

[Ed.  Note. — For  cases  hi  point,  see  voL  46, 
Cent  Dig.  Trial,  }  886.] 

4  Bbidobs— CouKTiES  — Cabb  or  Bbidoes— 

Liability  foe  Injttbiks. 

Under  Code,  {  422,  subd.  18,  authorising  the 
supervisors  of  each  county  to  provide  for  the 
erection  of  all  bridges  within  the  county  and 
to  keep  the  same  In  repair,  tbe  county  is  lia- 
ble for  damages  resulting  from  negligence  In 
building  or  falling  to  repair. 

[Ed.  NoteiT— For  casea  in  point,  see  ToL  6, 
Cent  Dig.  Bridges,  H  96,  99,  lOOi] 

C  HiOHWATS  —  DaracTB  —  LiABiLiTr  or 
County. 

Inasmuch  as  Code,  }  1S2S  et  seg.,  places 
the  duty  of  keeping  ordinary  roadways  In  re- 
pair upon  the  township  trustees,  a  county  has 
no  such  doty,  and  is  not  liable  in  case  of  dam- 
ages arising  from  a  defective  roadway. 

[Ed.  Note. — For  cases  In  point,  see  voL  25, 
Cent  Dig.  Highways,  §{  504.  S06.] 

6.  Bbidqes— Injuby  fbom  Defect— Instbuc- 

TIOKS. 

In  an  action  against  a  county  for  injuries 
alleged  to  have  resulted  from  the  defective  con- 
dition of  a  bridge,  it  was  prt^er  to  refuse  an 
instruction  not  based  on  the  petition,  and  where 
there  was  no  evidetace  from  which  the  jury 
might  select  tbe  cause  of  the  hone's  frigh^  as 
set  forth  in  the  instruction. 
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Appeal  from  District  Court,  Wapello  Coun- 
ty;  F.  W.  Elchelba'ger.  Judge. 

AchoD  at  law  to  reooTer  damages  growing 
out  of  the  death  of  W.  If.  Wilson,  platntifTs 
Intestate,  and  which  death  was  occasioned, 
as  allied,  by  the  negligence  of  the.  defend- 
ant county  In  permitting  a  county  bridge 
within  the  county  to  remain  In  a  defectlTa 
and  dai^^eroufl  condition.  Upon  trial  there 
was  a  verdict  and  judgment  in  favor  of  de- 
fnidants,  and  the  plaintiff  appeals.  Affirmed. 

A.  a  Stecfe  and  Chester  W.  Whltmore.  for 
appellant  Seneca  Cornell,  W.  H.  C  Jaqoes, 
and  W.  W.  Bpps,  for  appellees. 

BISHOP,  J.  1.  This  action  was  com- 
menced in  January,  1903,  and  was  reached  for 
trial  Qp<m  the  Issues  Joined  la  December, 
1904.  As  the  jury  was  being  Impaneled,  the 
plaintiff  cliallenged  fi>r  cause  each  of  tlw  in- 
dlTldual  jmrora  called  into  the  box  who  made 
answer  that  he  was  a  property  owner  and 
taxpayer  in  the  connty.  The  ground  of  chal- 
lenge was  that  the  juror  was  "incompetent 
because  of  showing  such  a  state  of  mind  as 
would  preclude  him  from  rendering  a  jnst 
verdict  In  said  cause."  The  sev^al  chal- 
lenges were  overruled,  and,  after  exhausting 
her  right  of  peremptory  challenge,  the  plain- 
tiff was  compelled  to  go  to  trial  before  a 
Jury  made  np  of  taxpayers  of  the  county. 
Out  of  this  situation  arises  the  error  first 
complained  of.  The  statute  enumerates  the 
several  grounds  upon  which  a  challenge  for 
cause  to  an  Individual  Juror  may  be  laid. 
Among  these,  and  It  Is  the  only  one  having 
any  pertinency  to  the  present  Inquiry,  Is  the 
following:  "When  it  appears  the  juror 
•  •  •  shows  such  a  Btate  of  mind  as  will 
preclude  blm  from  rendering  a  Just  verdict" 
Code,  i  3688,  aubd.  9.  It  most  be  apparent 
that  a  challenge  based  upon  such  ground 
calls  only  for  a  conclusion  upon  a  fact  ques- 
tion, and  of  necessity  such  question  Is  ad- 
dressed to  the  sound  discretion  of  the  trial 
court  And,  as  In  other  cases,  where  an  ex- 
ercise of  discretion  Is  under  review,  we  may 
not  Interfere,  except  an  abuse  be  made  to 
appear.  Anson  v.  Dwight,  18  Iowa,  241 ; 
Sprague  v.  Atlee,  81  Iowa,  1,  46  N.  W.  756 ; 
Goldtborp  v.  Goldthorp,  115  Iowa,  430,  88 
N.  W.  944.  Now,  It  may  very  well  be  con- 
sidered that  a  persona!  pecuniary  Interest 
in  the  result  of  an  action  Is  of  Itself  suffi- 
cient to  Justify  a  finding  that  a  state  of  mind 
exists  such  as  to  preclude  a  Just  verdict 
And  without  doubt  every  taxpayer  within 
the  limits  of  a  municipal  corporation  Is  In- 
terested In  a  pecuniary  sense  in  the  result 
of  an  action  brought  against  such  corporation 
to  recover  damages  as  for  a  personal  Injury. 
He  must  contribute  In  the  way  of  payment 
of  taxes  to  liquidate  any  judgment  that  may 
be  obtained.  It  is  in  line  with  this  thought 
that  we  have  uniformly  held  that  In  actions 
against  a  city  or  town  for  the  recovery  of 
money  there  was  no  abuse  of  discretion  in 
sustaining  a  diallenge  tor  cause  to  a  juror ; 


the  challenge  b^g  predicated  wholly  upon 
the  fact  that  the  juror  was  a  taxpayer  of  the 
defendant  city  or  town.  Of  sudi  cases  are 
these :  Davenport,  eta,  Co.  v.  Davoiport,  13 
Iowa,  229;  Dlvely  v.  Cedar  Falls,  21  Iowa, 
S67;  Cramer  v.  Bnrlta^ton,  42  Iowa,  315; 
Caaon  v.  Ottnmwa.  102  Iowa,  99,  71  N.  W. 
192. 

Some  language  is  used  in  the  opinlm  in 
tlw  Cramer  Case,  and  likewise  in  the  Cason 
Case,  upon  which  an  ai^ument  might  be 
based,  to  the  ^ect  that  it  would  be  reverai* 
ble  error  to  overrule  a  challenge  made  to  a 
taxpayer  called  aa  a  juror  in  such  a  cas^ 
but  respecting  such  matter  we  need  not  make 
any  pronouncement  at  this  time.  It  Is  suffi- 
cient to  remark  in  this  connection  that  jurors 
are  drawn  from  the  county  at  large,  and 
where  a  dty.  town,  w  other  minor  munici- 
pality is  proceeded  against  no  sulMtantial 
Injustice  could  result  from  a  trial  to  a  jury 
made,  up  of  nontaxpaylng  members  of  tlie 
panel.  Moreover,  no  difficulty  need  be  ap- 
prehended In  such  cases,  as  challenges  <h> 
the  ground  of  Interest,  if  sustained,  coold 
not  have  the  effect  of  blocking  the  machinery 
of  the  court,  and  thus  make  It  Impossible 
that  a  case  be  put  upon  trial.  When,  how- 
ever, a  county  Is  proceeded  against  the  court 
Is  confronted  with  quite  a  different  situation. 
While  there  is  no  requirement  In  the  statute 
that  one  must  be  a  taxpayer  to  be  eligible 
as  a  juror,  yet  It  Is  fair  to  presume  that 
each  person  drawn  for  Jury  service  is  the 
owner  of  some  property,  greater  or  less 
In  amount  or  value,  which  is  the  subject 
of  taxation.  Indeed,  we  think  it  within 
common  experience  in  this  state  that  tbe 
appearance  of  a  nontaxpayer  Juiw  fur- 
nishes a  rare  exertion  to  the  rule.  And  it 
Is  hardly  conceivable  that  a  panel  should 
be  drawn  In  any  couuty  presenting  a  suffi- 
cient number  of  nontaxpaylng  members  to 
make  It  possible  to  make  up  a  Jury  out  of 
such  for  the  trial  of  a  ease.  It  may  be  true 
enough  that  after  exhausting  the  regular 
panel,  the  drawing  of  talesmen  might  be  re- 
sorted to  and  continued  Indefinitely  until  a 
sufficient  number  of  Jurors  who  could  pass 
challenge  should  be  found.  Conceding  the 
possibility  of  such  a  course,  and  to  say  noth- 
ing of  the  opense  incident  thereto,  we  should 
be  very  slow  to  condemn  the  discretionary  ac- 
tion of  a  trial  court  in  refusing  to  compel 
parties  to  submit  their  Important  matters 
of  difference  to  a  Jury  which  might  be 
eventually  thus  made  up.  And  this  conclu- 
sion Is  the  more  readily  reached  In  view  of 
tbe  statute  which  gives  a  plaintiff  who  has 
brought  an  action  triable  to  a  Jury  against 
a  county,  in  the  court  of  that  county,  as  he 
must  the  unqualified  right  to  have  the  place 
of  trial  changed  to  an  adjoining  county.  Code, 
S  3505,  Bubd.  1.  In  some  of  the  sister  states 
It  has  been  provided  by  statute  that,  in  an 
action  against  a  county,  It  shall  be  no  ground 
of  challenge  that  a  Juror  called  to  the  box 
la  a  taxpayer  at  the  county.  And  sucb 
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enactments  are  tmOonbtedly  based  npon  the 
tbongbt  that  the  extent  of  the  personal  in^ 
terest  of  an  indlTldiial  taxpayer  is  too  slight 
to  be  permitted  to  outweigh,  not  only  the 
necessity  for  a  speedy  dlspositloD  of  cases 
thus  brought,  but  the  desirability  of  haying 
every  Jury  made  up  from  the  substantial 
citizenship  of  the  county.  In  other  states 
It  has  been  held  that,  In  the  absence  of  a 
mandatory  statute,  the  slight  financial  In- 
terest which  flows  from  the  obligation  to  pay 
taxes  la  not  sufficient  to  disqualify  a  Juror, 
where  otherwise  there  would  be  a  failure 
of  justice.  Com.  T.  Ryan.  5  MasB.  90;  Com. 
T.  Brown,  147  Mass.  585,  18  N.  H.  587,  1  L. 
R  A.  620.  9  Am.  St  Rep.  730 ;  State  t.  In- 
tox.  Liquors,  54  Me.,  5G4;  Mlddletown  t. 
Ames.  7  Vt  lOS;  Bassett  t.  Goremor,  11  Oa. 
207. 

Error  In  connection  with  the  submission 
to  the  Jury  of  special  interrogatories  pro- 
pounded by  defendant  Is  complained  of.  The 
Gonteatlott  made  la  that  such  Interrogatories 
were  not  submitted  to  coimsel  tor  plaintiff 
before  the  argument  to  the  Jury  on  behalf 
of  plaintiff  began,  as  required  by  Code,  I 
3727.  The  abstract  makes  It  appear  that 
after  counsel  for  plaintiff  bad  arisen  to  his 
feet,  and  by  foi;mal  phrase  addressed  the 
court  and  Jury,  be  was  interrupted  by  coun- 
sel for  the  defendant,  who  then  made  presen- 
tation of  the  proposed  Interrogatories.  It 
is  diown  that  the  argument  was  thereupon 
postponed,  and  counsel  for  plaintiff  filed  a 
motion  In  writing  to  strike  the  interroga- 
tories because  not  filed  lu  time;  also,  subject 
to  the  motion,  written  objections  to  each  of 
the  aevenU  Interrogatories.  The  motion  to 
itrlfce  was  orermled,  and  the  objections  were 
loatalned  In  part  and  OTerruled  In  part; 
whereupon  the  argument  to  the  Jury  pro- 
ceeded. We  think  there  was  no  error.  The 
ot^ect  of  the  statote  is  'to  require  that  op- 
posite counsel  be  advised  of  the  requested 
interrv^tories  before  proceeding  to  make 
Us  arsnment;  and  this  to  the  end  that  he 
may  make  ot^ectlona  thereto  if  he  shall  be 
so  advised,  and,  further,  that  be  may  shape 
his  argument  having  reference  ttiereto.  Here 
there  was  a  substantial  cmnpliance  with  the 
statute,  as  we  do  not  thtok  It  can  be  said 
that  the  argument  had  been  cmnmenced. 
And  It  is  certain  that  oonnsel  tta  plaintiff 
had  eveiT  benefit  the  statute  was  Intended  to 
confer.  In  each  of  the  cases  dted  in  support 
of  the  contention  for  wror  it  ai^twrs  that 
tbe  aignment  was  (klrly  In  progress  before 
the  iDterw^twles  were  iffesented.  Hum- 
bert V.  Larson.  80  Iowa,  2S8,  Bfi  N.  W.  4M: 
Crost^  ▼.  Hnngerford.  BO  Iowa,  712,  12  M. 
W.  682;  Hopper  v.  Moore,  42  Iowa,  663. 

8.  It  Is  the  aUegation  of  the  petition  that 
tile  bridge  In  qnestlon,  or  approach  thereto, 
was  nei^gently  and  defective  constructed, 
and  was,  and  long  had  bera.  In  a  defective 
and  dangerous  condition  In  this:  that  the 
anureaeh  to  said  bridge  consisted  of  a  wood- 
en apron  and  dirt  filling  of  insufllclent  width 


and  dangerous  to  the  travdlug  public;  that 
on  either  side  of  tbe  aptvoach  was  a  deep 
and  wide  ditch;  that  the  wooden  apron  on 
said  approach  was  weak  and  rotten,  and 
with  holes  therein;  that  no  railing  or  barrier 
bad  been  erected  to  protect  the  traveling 
public  from  being  thrown  therein  or  over 
the  embankment  Into  the  diteh  at  the  side 
thereof,  Tbe  further  allegation  Is  that  the 
deceased  In  traveling  over  the  highway  in  a 
buggy  drawn  by  two  horses,  "and  at  a  point 
on  said  highway  on  the  bridge  or  the  ap- 
proach thereto,  tbe  horses  shied,  and  falling 
over  the  embankment  of  said  bridge  or  ap- 
proach thereto  into  a  deep  ditch  or  washout, 
precipitated  the  buggy,  with  the  deceased 
therein,  into  the  said  ditch  or  waabout," 
causing  the  injuries  and  death  as  now  com- 
plained of.  The  answer,  among  other  things, 
denied  that  the  accident  occurred  on  the 
bridge  In  question  or  upon  any  approach 
theieto  forming  a  part  of  said  bridge.  The 
record  contalua  only  what  purports  to  be  a 
brief  synopsis  of  the  evidence,  and  therefrom 
it  appears  that  the  plank  approach  at  the 
north  end  of  the  bridge  was  about  12  feet 
In  width,  and  from  the  bridge  proper  to  the. 
highway  the  distance  was  about  9  feet  The 
approach  was  not  provided  with  railing,  and 
on  each  side  thereof  the  ground  descended, 
forming  tbe  continuation  of  a  ditch  which 
extended  along  tbe  sides  of  tbe  highway. 
It  seems  that  by  action  of  the  water  coming 
down  tbe  west  ditch  a  portion  of  the  blgli- 
way  embankment  had  been  washed  away, 
so  that  at  tbe  time  of  the  accident  such  high- 
way, from  a  point  some  distance  north  of 
the  bridge  down  to  where  it  united  with  the 
approach  to  the  bridge,  was  a  foot  or  so  less 
in  width  than  the  approach  itself.  It  was 
conceded  that  tbe  wooden  approach  consti- 
tuted part  of  tbe  bridge,  but  that  the  earthen 
roadway  extending  on  to  the  north  was  not 
a  part  thereof.  It  is  recited  in  the  abstract 
that  there  was  ovidence  for  plaintiff  tending 
to  diow  that  as  Wilson;  tbe  deceased,  ap- 
proached the  tnldge  from  tiie  north,  his 
horses  were  being  driven  at  a  walk,  and 
that  as  the  horses  got  partially  upon  the 
vrooden  approach  one  of  them  apparently 
became  frlghtmed  at  some  object,  and  shied 
over  against  his  mate  on  the  west  side,  push- 
ing him  off  the  ai^roach,  and  resulting  in 
both  horsei^  tbe  v^td^  and  its  occupants 
bring  precipitated  Into  the  ditch.  It  Is  fur- 
Uter  recited  that  tbe  evidence  on  behalf  of 
defendant  ten^  to  show  that  the  horses 
had  not  yet  reached  the  wooden  approach 
to  tbe  bridge  whoi  the  accident  took  place, 
but  were  still  traveling  upon  tbe  roadway 
leading  up  to  the  toldge. 

In  the  Ittstmctions  ^ven  tbe  court  told 
the  Juiy  In  sutMitance  tbat  If  tb«y  foniul  as 
a  tact  In  the  case  tbat  tiie  accident  com- 
plained of  occurred  before  Ibe  horses  had 
entered  up<m  the  approatA  to  the  bridge, 
and  while  still  traveling  upon  the  common 
roadway,  the  plaintiff  could  not  recover  In 
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the  case.  With  the  general  verdict  In  favor 
of  defendant,  the  jury  retomed  an  answer 
to  a  special  Interrogatory  propounded  by 
plaintiff,  finding  that  the  horses  were  not 
upon  the  bridge  approach  at  the  time  one 
of  them  shied  or  took  fright  And  In  an- 
swer to  Interrogatories  propounded  by  de- 
fendant the  Jury  returned  special  findings 
to  the  effect  that  the  horses  and  buggy  went 
Into  the  ditch  north  of  and  before  reaching 
the  approach  to  the  bridge;  further,  that 
the  accident  was  occasioned  by  reason  of 
the  roadbed  north  of  the  approach  to  the 
bridge  having  been  gradually  narrowed  by 
the  action  of  the  elements.  No  question  Is 
made  In  respect  of  the  conclusiveness  of  the 
fact  findings  as  made  by  the  jury.  The  con- 
tention for  error  centers  upon  the  correct- 
ness of  the  Instruction  given  as  above  re- 
ferred to,  and  upon  the  refusaf  by  the  court 
to  give  other  Instructions  having  relation 
to  the  subject,  and  as  requested  by  plain- 
tiff. The  sutntance  of  the  requests  as  thus 
made  will  be  referred  to  In  the  further  course 
of  this  opinion.  It  Is  the  statute  provision 
that  the  board  of  supervisors  of  each  county 
■shall  have  the  power  "to  provide  for  the  erec- 
tion of  all  bridges  •  •  •  within  their 
respective  counties,  and  to  keep  the  same 
In  repair,"  etc.  Code,  S  422,  subd.  1&  And 
it  Is  the  doctrine  of  our  cases  that  the  pow- 
er to  bnlld  and  r^alr  bridges  carries  with 
it  corresponding  duties,  so  that  the  county 
may  be  held  liable  for  damages  reenltlng 
from  negligence  In  building  or  falling  to 
resfeiir.  Among  the  cases  are  these:  Wil- 
son V.  Jefferson  Oo.,  18  Iowa,  181;  Moreland 
V.  Mitchell  Co.,  40  Iowa,  394;  Cooper  v. 
Mills  Co..  68  Iowa,  860,  28  N.  W.  633. 

We  seed  not  step  aside  to  consider  what 
might  be  the  effect  In  case  a  county  sbould 
assnme  eonstmctlon  of,  or  direct  control 
over,  an  ordinary  roadway  within  Its  limits. 
It  Is  sufficient  to  say  that  there  Is  no  provi- 
sion of  statute  which  enjoins  upon  the  coun- 
ties of  the  state  tlie  duty  of  keeping  In  re- 
pair ordinary  roadways;  Qiat  duty  by  stat- 
ute devolves  upon  the  township  trustees. 
Oode,  I  le^  et  seq.  And  there  is  no  rule  of 
decision  recognizing  any  snch  duty  on  the 
part  of  a  connfy  or  declarliv  for  county 
liability  in  case  at  damage  arising  ont  of 
an  all^^  defectiTe  roadway  condition.  In 
all  cases  of  this  chuacter  llabill^  most 
be  predicated  upon  n^Iect  of  an  Imposed 
duty.  It  maj  be  here  ranarked  that,  mea 
In  bridge  cases,  the  rule  in  fbrce  In  this 
state  Is  oroosed  to  fbe  vrelght  of  common- 
law  authority,  and  we  have  pmdstently  re- 
fused to  extaid  the  operation  of  such  role 
b^Dd  that  class  of  cases  which  involve 
In  all  strictness  a  claim  for  damages  aris- 
ing oat  of  detecUve  bridge  construction  or 
want  of  r^ialr  amounting  to  negligence. 
Klncaid  V.  Hardin  Co.,  68  Iowa,  480^  S  N. 
W.  680,  86  Am.  Sep.  286;  Green  t.  Harrison 
On.,  61  Iowa,  811,  16  N.  W.  186;  Undley  t. 
Folk  Oo,,  84  Iowa,  808;  BO  M.  W.  97S;  Pack- 


ard V.  Voltz,  94  Iowa,  2n,  62  N.  W.  757, 
68  Am.  St  Rep.  896;  Lahner  v.  Inc.  Town 
of  Williams,  112  Iowa.  428,  84  N.  W.  SOT. 
See,  also.  Miller  v.  Boone  Ca.  96  Iowa,  6, 
68  N.  W.  862.  The  reasoning  upon  which 
the  cases,  those  declaring  for  a  liability  In 
bridge  cases,  as  well  as  those  in  which  lia- 
bility of  the  county  Is  limited  to  such  eases. 
Is  made  to  rest,  will  be  found  more  or  less 
fully  stated  In  the  several  opinlona  The 
necessities  of  the  Instant  case  do  not  require 
that  we  enter  upon  any  enlarged  discussion. 
Now,  unless  there  be  some  oontcolUng  force 
in  the  contention  of  appellant,  pres^tly  to 
be  given  consideration,  tax  approval  of  the 
Instruction  complained  of,  as  stating  the 
law  of  the  case,  must  follow;  and,  accept- 
ing the  fact  flndinga  of  the  Jury  as  conclu- 
sive, tbs  genual  verdict  sbould  not  be  dis- 
turbed. 

To  avoid  the  effect  of  the  ooqcIusIods  tbua 
exprMsed,  counsel  tot  appellant  present  the 
contention  that  "the  question  of  liability 
does  not  torn  on  where  the  accident  happen- 
ed, but  does  turn  on  the  question  of  what 
caused  it"  In  line  with  such  theory,  plain- 
tiff requested  the  court  to  Instruct  the  jury 
In  substance  that  if  the  horse  or  horses  in 
question,  although  not  yet  upon  the  ap- 
proach to  the  bridge,  took  fright  because 
of  the  want  of  railings  at  the  ends  of  sucb 
approach,  or  because  the  approach  was  nar- 
rower than  16  feet,  as  by  law  required,  or 
because  of  a  hole  In  one  end  of  such  ap- 
proach occasioned  by  the  shortness  of  one 
of  the  planks,  and  that  these  features  were 
of  a  nature  to  frighten  horses,  and  that  the 
horse  In  question  did  take  fright  at  some 
one  or  more  of  them,  and  In  consequence 
shied,  and  the  accident  followed,  the  de- 
fendant would  be  liable,  even  though  the 
horses  had  not  entered  upon  the  approach 
to  the  bridge.  The  complete  answer  to  the 
contention  as  thus  made  Is  that  no  sucb 
case  was  brought  by  the  petition  before  the 
court  for  trial.  The  defendant  was  not 
called  to  answer  for  the  creation  or  main- 
tenance of  a  nuisance.  Moreover,  there  Is 
nothing  in  the  evidence  from  which  the  jury 
might  put  their  fingers  upon  the  particular 
thing  that  caused  the  horse  to  shy.  It  may 
have  been  one  thing,  and  it  may  have  been 
another.  It  may  even  have  been  a  sudden 
freak  not  referable  to  any  cause  exterior 
to  the  animal  Itself.  Had  the  hocses  been 
on  the  apron  or  bridge^  and  had  sided  and 
gone  OCE,  eltlker  through  a  bole  or  because  of 
the  want  of  a  railing,  it  may  be  that  the 
particular  cause  of  the  fright  woold  have 
been  Immaterial.  But  such  Is  not  Involred 
to  the  question  b^ore  us. 

Other  errors  presented  are  either  disposed 
of  by  what  has  already  been  said,  or  are 
not  of  sufflciait  Importance  to  demand  spe* 
dal  attrition. 

We  conclude  that  there  was  no  wror,  and 
the  judgmmt  is  affirmed. 
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KITGHBN  T.  OHANTLAND. 
(Snpreme  Court  of  Iowa.  Not.  20,  1905.) 

1.  Bouhdaxhb— OoBimB— OoTmrMBHT  Sub- 
rns. 

A  qoarter  MCtlon  comer  in  the  center  of 
a  goremment  MctioD  of  land.  If  mifficientl; 
identified,  must  control,  even  m  against  a  monu- 
ment aet  to  fix  tbe  boondaxy  of  a  lot  in  inch 
MCtion. 

DOd.  Note. — For  eases  In  point,  see  toL  8, 
Ovxt.  JMg.  Bonndaiies,  |  63.] 

2.  BmOPPEL— ACQxnBBCEllOS. 

From  tbe  day  plaintiff  pnrctiaBed  her  land, 
which  adjoined  die  land  of  defendant,  he  ad- 
mitted that  a  certain  fence  between  them  and 
ImproTements  on  his  lot  were  not  on  the  tme 
Ilntt.  He  offered  to  parcbase  a  strip  on  his  side 
of  the  fence,  and  when  he  found  that  his  north 
line,  as  improved  and  fenced  by  him,  was  too 
Ua  north,  as  shown  by  a  sorr^,  he  parchased 
enoncb  land  so  that  he  might  liold  t»  Us  occu- 
pied line.  He  consented  to  a  surrey  to  establish 
tbe  division  line  between  bis  land  and  plaintiff's, 
and  »£tet  it  was  made  recognized  tbe  line  fixed  by 
the  snrreyor  as  the  true  one,  and  not  only  con- 
stractcd  unproremoiCB  wltli  reference  theretcs 
bat  saw  plaintiff  making  improvements  and 
incurring  expense,  relyingon  sncb  survey,  with- 
out objecting  thereto.  Held,  that  d^endant 
could  not  thereafter  claim  title  to  the  land  up 
to  the  division  fence  by  adverse  pesMsslon. 

8.  FUQOS,  STATUTB  op— BOTTHDABIK^Aonn- 
KBNT. 

Where  there  Is  uncertainty  and  dispute  as 
to  the  true  location  of  a  boundary  line,  a  parol 
agreement  fixing  the  line,  when  followed  by 
possession  with  reference  to  the  boundary  so 
fixed.  Is  not  invalid*  as  within  tbe  statute  of 
frsuds. 

[Ed.  Mote.— For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Boundaries,  K  215,  217;  toL  23, 
Cent.  Dig.  Frauds,  Statute  of.  S  112.] 
4.  BOUKDABW— CORTBAOTB— GORBIDBUTIOIf. 

The  settlement  of  the  boundary  was  a  suffi- 
cient consideration  for  th«  agreement 

fL  BqUITT— MiSTAKK  OT  LAW— RXLIIF. 

Where,  in  a  suit  to  establish  tbe  boundary 
between  certain  lots,  defendant  was  not  mis- 
taken BS  to  any  of  tbe  facts  tending  to  show 
aeqnlescence  on  the  part  of  plaintiff  or  her 
grantors  In  the  division  line  as  made  by  an  old 
fonee,  claimed  by  defendant  to  be  a  division 
line  If  acquiescence,  but  his  mistake,  It  any, 
was  with  referwoe  to  the  effect  of  the  division 
fence  upon  the  true  line,  such  mistake  was  one 
of  law,  with  reference  to  which  he  was  not  en- 
titled to  relief  in  eqnity. 

Appeal  from  District  Court,  Webster  Coun- 
ty; J.  B.  Wbltaker,  Judge. 

This  la  a  controveniy  over  the  boundary 
line  betweoi  plalntUFa  and  defendant's  lots. 
The  trial  court  dismissed  plalntliTa  petition, 
and  she  tijfpetiu.  Berrersed. 

Kenyon  &  O'Connor,  for  appelant  Wll> 
Uam  T.  Chantland,  for  appellee. 

DBEUKB,  J.  Defendant  Is  tbe  ommr 
of  a  tract  of  ground  80  by  1S2  feet  tn  tiie 
■oattawest  comer  of  block  1  In  Plumb's  ad- 
dition to  the  city  of  Ft  Dodge;  and  plain- 
tiff owns  a  tract  Immediately  adjoining  that 
of  defendant  on  the  eas^  97  by  iBZ  teet 
Tbe  southeast  comer  of  the  blo^  which  la 
18T  feet  tn  wldtb,  Is  owned  by  one  Mahar. 
This  ccmtroversy  Is  otot  ttw  boundary  line 
between  pialntUTs  and  defamdanfe  tracts; 


there  being  a  dlspnte  as  to  a  strip  7%  Ceet 
in  width  rannlng  tbe  entire  length  of  the 
two  pieces.  For  tte  tme  line  plaintiff  re- 
lies upon  wbat  is  called  tbe  "B^nolds  Sur- 
vey,** which  onnmcnced  at  a  sttme  In  the 
center  of  a  gDvaiuncsit  sectlmi,  which  was 
the  sontbeast  cornw  of  the  plat  in  which  the 
block  is  ftrand;  irtdle  defendant  relies  up- 
on what  be  claims  Is  a  fixed  monument  found 
at  tbe  sontbeast  comer  of  blotSk  2,  which  ad- 
jotas  block  1  on  the  west  Tbe  quarter  comer 
to  which  we  have  refwred  Is  tbe  one  referred 
to  In  tbe  orl^nal  plat  as  the  sontbeast  cor- 
ner of  tbe  addition.  In  which  h\oA  1  Is 
found;  and,  if  that  awnw  is  snfilclently 
Identifled,  It  must  ocmtrol,  even  aa  against 
a  monument  ut  to  fix  the  boundary  of  lot 
2.  Of  course,  if  there  were  monuments  fix- 
ing the  comers  and  lines  of  fhB  plaintUTs 
and  def^dant^s  properties,  these  would  con- 
trol, even  aa  against  tbe  plat  We  do  not 
find  that  any  sncb  have  been  established  by 
the  evidence,  however,  and  are  satisfied  that 
the  stone  fbund  at  the  center  of  the  sec- 
tion, whldi  marks  Ibe  cwnor  of  tbe  plat,  la 
Identified  with  suffldent  cotainty  to  Justify 
Its  use  as  a  starting  point  for  retracing  tba 
lines,  and  tbst  tbe  Reynolds  surrey  is  co^ 
red  Such  being  the  fact,  tbe  true  dividing 
line  betwem  tbe  tracts  of  land  In  controvert 
Is  where  plaintlfl  claims  it  to  be^  She  should, 
thro,  have  a  decree  as  grayed,  unless  defend- 
ant has  shown  socb  recognition  or  acquies- 
cence In  the  boundary  claimed  by  him  aa  to 
warrant  a  decree  In  bte  farm. 

Defendant  purchased  all  but  10  foet  at  his 
land  from  one  Nagle  In  Ibe  year  1878.  He 
Immediately  moved  upon  the  premises,  and 
has  occupied  the  same  as  a  homestead  down 
to  this  time.  The  remaining  10  feet  be  pur- 
chased In  the  year  1901.  Plaintiff  purchased 
all  but  10  feet  of  her  strip  ut  one  Oolbnra 
in  the  year  1804,  and  tbe  remaining  10  feet 
she  bought  In  the  year  1901.  At  tbe  time 
each  purchased  tbelr  several  plecee  of  ground 
thwe  was  a  picket  fence,  sctnrating  tbe  two 
lots,  built  upon  tbe  line  now  claimed  Ibe 
defendant;  and  at  tbe  rear  aid  of  the  lot 
about  Itf  feet  from  the  south  end,  was  a 
chicken  bonae  built  with  reCttroice  to  tbe  Hne 
defendant  now  claims  Is  the  true  one.  There 
has  nevo-  beoi  a  division  fence  between  Ibe 
10-foot  str^  This  division  fence  had  been 
erected  when  defendant  purchased  bis  prop- 
erty,  and  was  treated  as  the  boundary  line 
by  tbe  adjoining  owners,  save  as  hereinafter 
indicated,  down  to  tbe  time  plaintiff  pur- 
chased her  propoiy.  It  was  allowed  to  d^ 
cay.  and  was  finally  ranored  by  tte  defend- 
ant snne  two  or  tbree  years  after  plaintiff 
purchased  her  property.  About  tbe  year  1901 
some  other  parties  purchased  the  north  half 
of  tbe  blodt,  and  they  caused  a  survey  to 
be  made  by  the  city  oiglneer,  who  found  that 
both  plaintiff  and  detoidant  woe  using 
about  10  feet  more  ground  on  tbe  north  end 
of  tb^  properties  than  tb^  we»  entitled 
to,  and  they  thereupon  purchased  tbe  10  feet 
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of  ground  hitherto  mentioned,  addliv  this 
10  feet  to  their  prevloos  holdlngB.  At  this 
time  neither  plaintiff  nor  defendant  had  Im- 
prored  that  part  of  th^  propertlea  frontbv 
qpon  the  street  to  the  south,  and,  dealrkig 
to  do  one  or  the  otbex  proposed  that  the 
line  be  mn  betweoi  them.  This  was  agreed 
to,  and  Reynolds,  the  oiglneer,  ran  the  Une^ 
which  plaintiff  now  claims  to  be  the  true 
one.  Before  that,  however,  defendant  ao 
knowledged  to  plaintiff  that  he  was  holding 
four  m  Atc  feet  of  ground  belonging  to  her, 
and  he  offered  to  purchase  the  same,  gl^ng 
fala  bam,  which  was  on  the  northwest  cor- 
ner of  his  pronlses,  therefor.  This  surregr 
was  made  in  the  spring  of  the  year  1802, 
and  the  parties  almost  Immediate  proceeded 
to  Improve  their  lota  with  reference  theretof 
and  It  was  apeed  that  this  surrey  marked 
the  dividing  Uzie  between  their  lots.  Ex* 
penses  of  the  Improvonents  made  in  front 
of  the  lota  were  diared  accordingly,  and 
defendant  removed  the  chldcen  house,  whidi 
was  ovw  the  line  at  the  north  end  of  the 
lota,  and  promised  to  remove  that  part  of  the 
dwelling  bouse  which  was  over  ttie  line.  He 
also  ronoved  the  remaining  poste  and  ron- 
nante  of  the  okt  tmce,  together  with  some 
other  poatt  wbl^  had  been  set  on  the  old 
line  tor  a  temporary  purpose.  Plaintiff 
tliereiqpon  took  possession  of  the  strip  in. 
dispute,  filled  up  some  low  places,  sodded 
it  in  front  and  planted  garden  upon  it  at 
the  rear  end.  He  also  cut  down  stmie  trees 
growing  thereon,  and  Improved  It  generally, 
all  with  the  knowledge  and  implied.  If  not 
eipress,  consoit  of  the  defendant  Some 
time  thereafter,  and  In  the  year  1908,  flie 
defendant  evidently  changed  his  mind,  for 
tie  sent  some  max  to  erect  a  new  fence  along 
the  line  occupied  by  the  old  one.  Plaintiff 
thereupon  brought  this  action  to  ^oln  de- 
fendant firom  erecting  tbe  fence,  and  to  quiet 
tier  title  to  the  strip  in  dispute. 

We  have  seen  that  the  true  line,  according 
to  the  plat  of  the  addition,  is  whm  plaintiff 
dalms  it  to  be ;  and  the  next  proposition  is, 
Is  defendant  entitled.  In  virtue  ol  acqides- 
«enee  or  adverse  possession,  to  bold  Uie  land 
and  to  erect  a  new  fence  where  the  old  one 
wasT  We  have  had  occasion  to  consider  this 
character  of  action  many  times  during  the 
past  10  yeara,  and  the  rules  applicable  there- 
to 019  pretty  well  understood.  If  these  two 
neighbors  or  tiielr  grantors  have  acquiesced  in 
a  certain  boundary  line  as  the  .true  we  for 
10  years  or  more,  the  law  will  treat  that  line 
as  the  correct  one.  Bo  that,  if  the  case  turned 
upon  the  testimony  as  to  the  erectiim  of  the 
original  fence  and  ree(^ltIon  and  acquies- 
cence tiier^  by  the  parties  before  plaintiff 
purchased  her  property,  we  should  be  con- 
strained to  hold  with  the  trial  court  to  the 
^Eect  that  the  line  contended  for  by  defendant 
should  be  established  as  the  true  on&  But  It 
seems  that  almost  from  the  day  plaintiff 
purchased  bw  land  defendant  was  admitting 
that  tba  tnoe  and  improveniente  upon  hla 


lot  were  not  upon  the  true  line.  He  offered 
to  buy  some  of  the  strip  on  his  side  of  the 
division  fence — ^wanted  to  exchange  a  bam 
for  It  When  he  found  that  hia  north  line,  as 
Improved  and  fenced  by  blm,  was  too  far 
north,  as  shown  by  a  survey,  he  purchased 
enough  so  that  he  might  own  and  bold  to  the 
line  BO  occupied  by  him.  He  proposed  a 
Bnrvey  for  the  purp<ffie  of  establishing  the 
trae  line  between  blm  and  the  plaintiff.  At 
any  rate  he  consented  to  the  surv^,  and 
Atter  It  was  made  Tecognlaed  the  line  find 
the  surveyor  as  the  true  one.  He  not  only  Im- 
proved with  reference  thereto,  but  he  saw 
plalnUff  making  improvanente  and  going  to 
eipense,  relying  ap<m  the  R^nolds  survey, 
without  any  objection  on  bis  i»rt  After  all 
of  these  things  had  beoi  done  he^  tor  some 
reason,  changed  his  mind ;  It  is  said  because 
he  read  some  of  the  dedsims  of  this  court; 
and  concluded  to  rebuild  the  faice  and  dalm 
up  to  the  old  line.  This  omduct  Is  azplaln- 
able  only  upon  tiie  tbewy  that  deftiidant 
never  recognized  the  old  frsice  as  being  upon 
the  trae  line,  and  that  he  did  not  himself 
E^card  It  aa  beii«  upon  the  line.  Had  be 
thought  It  upon  the  line,  he  would  not  have 
been  offering  to  buy  some  of  the  land  on  his 
side  of  the  fences  He  would  not  have  con- 
sulted to  a  resuri^,  nor  would  he  have  re- 
moved the  old  fence  and  permitted  platotiff  to 
use  and  Improve  the  ground  in  dlsputsi  The 
mere  fact  that  there  is  a  tesace  upon  a  line 
claimed  by  tme  of  ttie  parties  Is  not  concln- 
dve  upon  the  question  of  acquiescence  or  ad- 
verse possesion.  Palmer  v.  Osborne,  119 
Iowa,  716k  87  N.  W.  712.  Plaintiff  at  no  thus 
regarded  the  old  fence  as  being  on  the  llne^ 
and  certainly  ahe  never  agreed  tliat  It  was. 
Tte  most  that  can  be  said  of  the  matter  Is 
that  Oiere  was  doubt  and  uncertainty,  and 
P^baps  a  dlapu^  as  to  the  true  line  ^tw 
plaintiff  acquired  title  to  hw  proper^.  Settle- 
ment was  pnqmsed  by  having  a  surv^ror  ran 
the  Una.  This  was  done^  and  the  one  claimed 
by  plaintiff  was  fixed  by  the  surv^or  as  the 
trae  one.  With  the  knowledge  and  consent  of 
defendant  plaintiff  took  possession  of  ttis 
strip  In  dispute,  used,  occupied,  and  hn^ved 
it  after  the  surv^  was  made,  and  defendant 
did  nothing,  until  about  the  time  this  suit  was 
commenced,  to  Indicate  that  be  was  not  satis- 
fled  with  the  surv^. 

Contrary  to  defendant's  contaitioii,  the  rale 
of  law  Is  well  setUed,  that  if  there  be  doubt 
or  uncertainty,  or  a  dispute  as  to  tlie  trae 
location  of  a  boundary  line,  the  p&rties  may 
by  parol  fix  a  line  which  will,  at  least  when 
fallowed  by  possesshm  with  refwenee  to  the 
boundary  ao  fixed,  be  conclusive  v^on  them, 
although  the  possesion  may  not  have  beoi 
for  the  full  stetutory  period,  mge  tm  Con- 
traeta,  720;  Clayton  v.  Felg,  179  111.  084,  54 
N.  B.  148:  Yoaburgh  v.  Teator,  88  N.  Y.  061; 
Boyd  V.  Graves,  4  Wheat  (V.  S.)  018,  4  Bd. 
628;  Olover  v.  Wright  (Ga.)  8  S.  B.  462; 
Jones  T.  PaShby  (Hlch.)  SO  N.  W.  18%  11  Am. 
8t  B^  0801  Olln  V.  Hendwsm,  ISO  Midi. 
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149i  re  N.  W.  178;  PIttaburgh  Co.  v.  Lake 
Sup.  Co.  (Mich.)  76  N.  W.  895.  Definite  eettle- 
ment  of  tbe  boundary  Is  a  Buffldent  con- 
sideratlon  for  tbe  agreement  Hanter  t. 
Heatb,  67  He.  507;  Gardner  t.  WUte  (Ey.) 
74  S.  W.  206;  McCoy  t.  Hntcblnson,  8 
Watts  &  S.  6a  Snch  an  a^eement  !■  not 
within  tbe  statute  of  frauds.  Adair  t.  Crane, 
(CaL)  8  Fac.  512;  Hitchcock  t.  Llbby,  70  N. 
H.  800,  47  Atl.  269;  Lecomte  T.  Toadouze, 
17  8.  W.  1047,  27  Am.  St  Rep.  870;  Farr  v. 
Woolfolk  (Oa.)  45  8.  E.  230;  Grim  v.  Mur- 
phy, 110  IlL  271;  White  v.  Peabody,  106 
Ulcb.  144,  64  N.  W.  41.  We  have  beld  that 
there  may  be  a  voluntary  parol  partition  of 
lands.  See  Hays  t.  Marsh,  123  Iowa,  84,  08 
N.  W.  604.  Even  If  the  case  be  within  the 
statute  of  frauds,  possession  was  token  under 
the  agreement,  and  this  removes  the  bar. 
Code,  B  4626. 

But  appellee  says  that  the  agreement  was 
made  through  mistake  of  fact  or  law,  or  both, 
and  Is  not,  therefore,  binding  upon  him. 
This  claim  is  based  upon  the  proposition  that 
be  was  mistaken  as  to  the  true  boundary  lloe. 
If  so.  It  was  not  because  of  any  mlfirepreseu- 
tatlon  or  concealment  on  the  part  of  the 
plaintiff,  or  because  of  any  misunderstanding 
of  the  facts  with  reference  to  the  true  line. 
The  true  line  Is,  as  we  think,  where  tbe 
plaintiff  contends  it  to  be.  Defendant  was 
not  mistaken  as  to  any  of  the  facts  tending  to 
sbow  acquiescence  on  tbe  part  of  the  plain- 
tiff or  her  grantors  In  tbe  dirlslon  line  aa 
made  by  the  old  fence,  for  he  knew  all  tbe 
facts  with  reference  thereto.  His  mistake,  if 
there  was  one,  was  with  reference  to  the 
effect  of  the  division  fence  upon  the  true  line. 
This  may  have  been  a  mistake  of  fact  or  of 
law.  If  be  did  not  regard  the  old  fence  as 
being  on  the  true  line,  then,  of  course,  he  did 
not  acquiesce  In  it,  or  claim  It  to  be  on  the 
true  line.  And,  if  that  be  true,  he  has  no 
standing  in  this  court  But  If,  as  we  believe, 
he  was  mistaken  as  to  the  taw  when  he 
agreed  to  recognize  and  be  bound  by  a  line 
to  be  run  by  the  surveyor,  a  court  of  equity 
will  not,  under  tbe  drcumstancee  disclosed 
by  this  record,  relieve  him.  McCoy  v.  Hntch- 
inson,  sapra;  German  Bank  v.  Cieneser,  116 
Iowa,  119,  89  N.  W.  201.  His  mistake,  if 
there  was  one,  was  in  bis  recognition  of  the 
fact  that  the  line  mailed  by  the  old  fence 
was  not  tbe  true  one,  or  at  least  was  not 
conclQ8lv&  This,  of  course,  negatives  tbe 
idea  that  it  was  a  line  acquiesced  In  and  be- 
lieved to  be  the  correct  one  by  himself  and 
his  neighbors  for  so  long  a  time  that,  no 
matter  where  the  true  line,  the  one  so  estab- 
lished and  recognized  should  be  regarded  as 
controlling.  Mere  mistake  of  law  as  to  the 
effect  of  a  glvoi  state  of  facts  is  not,  as  a 
goieral  rule,  snffldent  basis  for  relief  either 
in  law  or  In  equity.  Bnt  In  any  event  this 
plaintiff  never  recognized  the  old  fence  as 
being  on  tbe  true  boundary  line,  nor  did  de- 
fendant ertx  claim  to  her  that  It  was.  Be- 
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tween  plaintiff  and  defendant  there  was  al- 
ways doubt  and  uncertainty.  If  not  a  dispute, 
aa  to  the  boundary  Hue.  They  never  treated 
the  fence  as  being  on  the  true  line.  To  settle 
that  doubt  and  uncertainty,  which  was  inten- 
sified by  the  surrey  of  the  lots  to  the  north, 
th^,  by  agreement,  called  a  surveyor,  who 
fixed  a  line  which  both  parties  thereafter 
recognized  and  Improved  with  reference  to. 
This  was  followed  by  plaintiff's  taking  pos- 
session up  to  the  line  fixed  by  the  surveyor. 
Such  being  the  record,  the  decree  should  have 
been  for  plaintiff,  In  accordance  with  the 
prayer  of  her  petition. 

The  cause  must  be  reversed,  and  remanded 
to  the  district  court  for  a  dearer  In  harmony 
with  this  opinion. 

Beversed  and  remanded. 


OARRDTT  et  al.  T.  SLAYIDNS  et  al. 
(Supreme  Court  ti  Iowa.  Nov.  21,  1806.) 

1.  PSIWOIPAL  AMD  Aoinr— BELaTXOM— Bvi< 
DSN  OB— SUFVIOUENOT. 

In  a  suit  to  cancel  a  conveyance  and  for 
an  accoantins,  etc.,  on  the  crouod  that  plain- 
tiff's vendee  had  fraudulentir  rqiresentad  that 
there  was  no  coal  under  the  lands  and  that 
tbe  vendee  had  acted  In  the  Intmats  of  his 
vendee,  evidence  Md  Insufficient  to  show  tiie 
relation  nt  principal  and  agent  between  the 
vendees. 

2.  DSBDB— rUUD— RiPXUXnTATIOlfB— StATE- 

.HsnT  or  Opinion.  « 
Where  plaintiff's  land  had  been  prospected 
for  coal,  and  it  was  discovered  in  some  quanti* 
which  she  knew,  but  there  was  doubt  as  to 
extent  of  workable  coal  veins,  tbe  fact  that 
plaintiff's  vendes  represented  to  plaintiff  that 
coal  did  not  exist  in  workable  quantities  could 
only  be  considered  as  an  ezpreaaion  of  opinion, 
and  not  ground  for  a  cancellation  of  tbe  deed 
after  the  discovery  of  coal  in  workable  quanti- 
ties. 

8.  Cahccllation  or  InarBnusiiTS— Rez.iee^ 
RsoonvsTANOi. 

Though  a  vendee  fraudulently  represented 
to  the  vendor  that  there  was  no  coal  under  tbe 
lands,  and  tbe  vendee  conveyed  tbe  coal  to 
an  Innocent  purchaser,  equity  would  not  require 
a  reconveyance  of  the  surface  rights,  where  the 
price  paid  by  plaintiff's  vendes  was  the  full 
value  of  tbe  surface. 
4.  Sake. 

Where,  hi  a  suit  to  set  aside  a  deed  beeauss 
the  voidee  had  fraudulently  represented  that 
there  was  no  coal  under  the  lands,  it  appeared 
that  coal  bad  been  mined  therefrom  by  an 
innocent  purchaser  from  tbe  vendee,  but  plain- 
tiff did  not  manifest  a  willingness  to  receive 
a  partial  reconveyance,  there  was  no  basis  for 
a  decree  in  favor  of  plaintiff. 

Appeal  from  District  Ooort,  Jaiper  Coun- 
ty ;  Byron  W.  Preston,  Judge. 

Action  in  equity  to  cancel  and  aet  aside 
a  ocmTeyance  of  real  estate,  tor  an  ecconnt- 
Ing,  eto.  Upon  trial,  tbe  conrt  below  dis- 
missed the  petition  and  gave  judgment  In 
faror  of  defadants  for  coats.  PlalntUh  ap- 
peal. Affirmed. 

G.  M.  Trlpp  and  Garr,  Hewitt,  Parker 
&  Wright,  for  appellants.  Ryan,  Ryan  ft 
Ryan,  for  appellees. 
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BISHOP.  J.  In  June,  1897.  the  plaintiff 
Clarluda  Garrett  wag  the  owner  of  the  land 
In  queBtlon,  consisting  of  80  acres  located 
In  Jasper  county,  this  state.  There  was  a 
mortgage  Incumbrance  on  the  land  in  the 
sum  of  about  $2,200.  In  the  month  named 
she  sold  and  conveyed  the  land,  her  husband 
and  coplalntlff,  John  Garrett,  Joining  in  the 
deed,  to  the  defendant  Jesse  Slavena ;  the  con- 
sideration agreed  upon  being  $3,000.  Slav- 
ens  assumed  and  agreed  to  pay  the  mortgage 
incumbrance,  and  paid  the  balance  In  cash 
to  Mrs.  Garrett  Some  time  thereafter— the 
date  does  not  appear — Slavens  sold  and  con- 
veyed the  coal  underneath  the  surface  of 
the  land,  and  with  some  surface  rights, 
to  his  codefendant,  the  Jasper  County  Coal 
Company.  The  latter  proceeded  soon  after 
to  erect  topworiiB,  sink  a  shaft,  and  take 
out  coal.  This  action  was  commenced  In 
September,  1898,  although  the  trial  was  not 
had  until  In  December,  1903.  It  la  the  con- 
tention of  plaintiffs,  as  made  in  their  petition, 
that  the  conveyance  of  aald  lands  was  pro- 
cured from  them  by  defendant  Slavena  by 
false  representationB,  In  this,  that  Slavena 
represented  of  his  knowledge  gained  from 
prospecting  which  had  previously  been  done 
that  said  lands  were  not  underlaid  with 
coal  of  any  value,  which  r^reeentations 
plaintiffs  relied  upon  in  parting  with  their 
title  for  the  consideration  stated;  whereas, 
it  Is 'said,  he  (Slavens)  knew  that  the  lanVl 
was  rlch^  underlaid  with  coal  and  of  great 
value.  It  is  tbm  said  that  In  making  said 
purchase  Slavens  was  acting  as  the  ng&it 
and  in  the  intereate  of  the  coal  company, 
his  codefendant,  and  that  the  coal  company 
took  title  to  the  coal  deposit  with  notice 
of  the  representations  made  by  Slavens  and 
was  a  party  thereto.  The  defendants  answer 
separately.  Slavens  admits  that  he  knew 
that  prospecting  for  coal  had  been  done  on 
the  land,  and  avers  that  the  plaintiffs  bad 
equal  knowledge  on  the  subject  with  him- 
self; be  denies  the  r^resentationa  alleged, 
and  denies  that  at  the  time  of  his  purchase 
he  was  the  agent  or  was  otherwise  connected 
with  the  coal  company.  The  coal  company 
denied  having  any  relations  with  Slavens  at 
or  prior  to  the  time  of  his  purchase,  asserts 
that  it  paid  full  value  and  In  good  faith. 

We  shall  first  dispose  of  the  case  as  against 
the  coal  company.  In  the  evidence  for  plain- 
tiffs in  chief  no  eff<wt  was  made  to  show 
any  relationship  between  Slavens  and  the 
coal  company.  Called  on  bis  own  behalf, 
Slavens  testifies  in  positive  terms  that  be 
bought  and  paid  for  the  land  on  his  own 
account,  and  that  he  was  in  no  sense  or 
to  any  extent  acting  for  the  coal  company. 
The  officers  of  the  coal  company  testify  In 
equally  positive  terms  that  Slavens  was  not 
procured  or  authorized  to  act  for  the  com- 
pany, and  did  not  act  on  Ite  behalf  in  making 
his  purchase.  Now  the  only  evidence  tend- 
ing to  contradiction  appears  In  the  cross- 
examination  of  Slavens,  as  m  witness  for 


the  defense,  and  in  the  evidence  of  one  Keg- 
ley,  a  witness  called  by  pialntlffB  in  rebuttaL 
Slavens  answered  that  before  he  made  his 
purchase  he  had  talked  with  one  of  the 
oflScers  of  the  coal  OHupany  respecting  his 
contemplated  purchase,  and  in  tliat  conversa- 
tion something  was  said  at>out  a  sale  of 
the  coal  to  the  company  in  case  he  did  pur- 
chase the  lands.  Eegley  testified  that,  in 
a  conversation  had  by  him  with  an  office 
of  the  coal  company,  the  latter.  In  speaking 
of  the  Garrett  land,  said:  "We  have  a 
man  to  make  the  purchase  for  us;  it  Is 
Slavens."  The  trial  court  held  that  upon  the 
record  before  it  plaintiffs  had  not  made  out 
a  case,  and,  without  stomiing  to  analyze, 
we  agree  that  the  decree  as  to  the  coal 
company  should  not  be  disturbed. 

Now,  as  to  the  case  against  Slavens.  It 
must  be  apparent  tliat  the  possible  relief 
that  might  be  awarded  could  not  affect  the 
rights  of  the  coal  company ;  hence  the  utmost 
would  be  a  decree  for  reconveyance  of  the 
surface,  subject  to  the  easement  of  the  com- 
pany, and  an  accounting  as  against  him 
alone.  As  we  read  the  record,  the  evidence 
makes  It  appear  that  the  limd  bad  been 
prospected  for  coal,  under  consent  of  plain- 
tiffs, some  time  before  the  sala  This  was 
done,  as  we  understand  it,  by  drilling  small 
boles  Into  the  earth,  and  bringing  to  the 
surface  the  matter  found  to  determine  what 
was  tbe  character  of  the  formation.  All 
agree  that  coal  was  discovered  to  exist  in 
some  quantity,  and  respecting  this  we  are 
constrained  to  believe  that  plaintiffs  were 
fully  advised.  Tbe  doubtful  matter  was  Aa 
to  the  extent  of  the  workable  coal  veins ; 
that  Is,  if  the  veins  were  sufflcientiy  extensive 
to  Justify  operation.  And  it  would  seem  that 
this  could  be  determined  only  by  sinking  a 
shaft,  opening  entries,  etc  Should  we  find, 
therefore,  that  Slavens  did  r^reeent  to  plain- 
tiffs that  coal  did  not  exist  In  workable 
quantities,  such  could  be  considered  only  as 
an  expression  of  bis  opinion  in  respect  of 
the  situation.  Tbe  parties  were  dealing  at 
arm's  length,  and  all  the  authorities  agree 
that  In  such  cases  an  expression  of  opinion 
as  to  the  existence  or  nonexistence  of  a 
fact  condition  cannot  be  construed  into  an 
actionable  false  representation.  Bondurant 
V.  Crawford,  22  Iowa,  40;  Swan  v.  Mathre, 
108  Iowa,  261,  72  N.  W.  522 ;  Boddy  v.  Henry, 
118  Iowa,  462,  85  N.  W.  771.  63  L.  B.  A.  769. 
In  the  very  nature  of  things.  Slavens  conld 
not  know  what  were  the  conditions  existing 
beneath  the  surface ;  what  knowledge  he  did 
possess  was  at  least  equally  accessible  to 
the  plaintiffs.  Under  such  circumstances 
there  could  be  no  fraud.  King  v.  Williams, 
71  Iowa,  74,  32  N.  W.  178. 

But,  if  all  this  were  not  true,  there  is 
no  basis  in  tbe  record  for  a  decree  In  tavor 
of  plaintlffa  Blavoos  could  not  be  compelJed 
to  reconvey  the  land  as  be  received  It,  and 
plaintiffs  have  not  manifested  a  wiUinKness 
to  receive  a  partial  recanTeyance,  Moreorer. 
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no  c(nifltderatl<m  of  egutty  appean  to  require 
a  reamveyance  of  the  nirface  riglita,  aa  ctm- 
fMedl7  the  price  paid  1^  Slavens  waa  the 
fall  value  thereof.  Looking  to  tb»  subject 
of  an  accomitlnib  the  demand  of  plalntUh 
Is  for  the  rents  and  profits  of  the  anrtece, 
aa  farm  land,  as  against  SlaTens  alone; 
and  for  the  vmhie  oC  the  coal  taken  from 
the  land,  which  lattv  demand  Is  made  as 
against  both  Slarens  and  the  ooal  company* 
It  vill  be  snfflclent  to  dlqiOBe  of  the  whole 
matter  saying  that  tin  record  Is  silent 
as  to  the  ralne  of  the  rents  and  profits 
of  the  smrtece,  it  any  were  thm;  and  that; 
as  to  the  coal  taken  ont  tqr  the  cmnpany. 
the  evidence  makes  It  clear  that  ttie  mine 
was  (iterated  at  a  loss. 

We  oonelnde  that  the  tecree  was  rlgh^ 
and  It  Is  afllrmed. 


PARMER  T.  NORTON. 
OSnpreme  Court  of  Iowa.  Nor.  20,  1905.) 

1.  TsiAlr-RzaHT  TO  OPXH  AHD  CLOSB. 

Plaintiff  ined  for  money  dae  on  an  open 
aocoont,  and  for  an  additional  sum  as  damues 
for  convenion  of  certain  store  fixtures.  De- 
fendant admitted  the  amount  due  on  the  account 
and  alleged  as  to  the  fixtures  that,  while  plain- 
tiff had  no  Interest  therein,  defenffimt  borrowed 
of  him  money  with  which  defendant  purchased 
the  fixtures,  which  sum  he  had  neTer  repaid,  and 
that  plaintiff  was  oititled  to  a  judgment  against 
defendant  therefor,  except  for  defendant's  coun- 
terclaim, HM.  that  such  answer  was  not  an 
admission  of  plaintiff's  cause  of  action  for  con- 
version,  entitling  defendant  to  open  and  dose 
the  case. 

2.  Appuir-PBsnrDion— Pbbsuhptxon, 

A  rule  erroneously  deteiminiiw  that  defend- 
ant was  entitled  to  open  and  cToae  the  case 
related  merely  to  a  matter  of  procedure,  with 
reference  to  which  prejudice  would  not  be  pre> 
Bomed,  but  must  be  shown  In  order  to  jnatlfj 
a  revereaL 

&  MAI.I0I0U8  PaoSBCunon  —  EuBKZzixicBnT 

— ADinssions. 
An  admission  that  plaintiff  permitted  de- 
fendant to  take  charge  of  certain  fixtures,  and 
that  defendant  converted  the  same  to  his  own 
use,  and  refused  to  pay  plaintiff  the  reasonable 
▼alue  thereof,  though  often  requested  so  to  do, 
without  an  all^ation  of  a  franaulent  conversion, 
prescribed  hj  Code,  I  4841,  did  not  constitute 
an  admission  of  defendant's  guilt  or  emljezsle- 
ment,  available  In  resistance  of  a  counterclaim 
for  malicious  prosecution  of  such  offense. 

4.  Appeal— Habulbss  Ebbob. 

Where,  in  an  action  for  money  due  on  an 
open  account  and  for  conversion,  defendant 
pleaded  a  counterclaim  for  malicious  prosecu- 
tion, and  sndi  cause  of  action  was  the  real 
controversy  between  the  parties,  and  plaintiff 
was  afforded  a  full  opportunity  to  establish 
the  conversion  as  an'  element  of  the  crime  which 
be  had  charged  against  defendant  in  the  crim- 
inal case,  he  was  not  prejudiced  by  the  error  of 
the  court  in  awarding  to  defendant  the  right 
to  open  and  close. 

5.  Haucious  pROSEcimoii— Theobt  of  Case 
— Ihstbuctiohs. 

Where,  on  a  counterclaim  for  malicious 
prosecution,  there  was  no  evidence  on  plaintiff's 
part  as  to  defendant's  actual  guilt  of  the  crime 
charged,  as  distingui^ed  from  reasonable  belief 
on  pUintiff's  part  of  such  guilt,  and  hla  reHance 
in  good  faith  on  the  advice  of  counsd,  which 


was  the  defense  pleaded.  It  was  not  error  for 
the  court  to  omit  to  submit  to  the  jury  the  Ques- 
tion of  defendant's  guilt  as  distinguished  from 
plaintiff's  reasonable  belief  thereof. 

Appeal  from  District  Conr^  Polk  Oonnty; 
A  H.  McVey,  Jndga 

Action  to  recover  a  sum  oi  money  dne  on 
opea  account,  and  an  additional  sum  as  dam- 
ages ft>r  omTeralon  of  certain  store  flxtares. 
By  way  of  connterclalm  def^dant  sought 
to  recover  i^Inst  plalntut  damages  for  al- 
leged malidona  prosecution.  Defendant  con- 
ceded plaintiff's  right  to  recover  the  amount 
stated  in  hla  petition,  and  on  the  trial  of  the 
counterclaim  the  jury  ft>und  for  defendant 
damages  in  the  sum  of  $G00,  and  returned  a 
verdict  for  the  difference  between  that 
amount  and  the  amount  of  defendant's  con- 
ceded Indebtedness  to  the  plaintiff.  Judg- 
ment was  rendered  on  this  vwdlct,  and  plain- 
tiff aj^eals.  AflSrmed. 

Thomas  J.  Ontbrie  and  Spurrier  &  Mills, 
for  appellant  Crot&ett,  Gillespie  &  Bannis- 
ter and  Farrlsh,  Dowell  ft  Parrlsh,  t<a  ap- 
pellee 

McOLiaN,  X  1.  It  is  contmded  for  appel- 
lant that  the  court  erred  In  awarding  to  de- 
fendant the  right  to  apesa  and  close ;  snd  tor 
a  correct  understanding  of  this  contention  It 
is  necessary  to  state  with  some  parflenlarity 
the  nature  of  the  pleadings.  In  tbe  first 
count  of  the  petition  it  is  alleged  ttiat  plain- 
tiff loaned  defeiulant  certain  sums  of  money 
on  opoi'  account,  and  this  cause  of  action 
is  admitted  by  tbe  defendant  In  tiie  second 
count  of  tbe  petltl<m  It  Is  alleged  that  plain- 
tiff was  the  owner  of  certain  store  flxtares, 
that  he  pnmlttod  defendant  to  take  dbaxfit 
of  said  fixtures,  and  Hiat  defendant  converted 
the  same  to  his  own  tne  and  refused  to  pay 
the  plalntlfr  the  rrasonable  value  tboreof, 
though  oftoi  reQuested  to  do  so.  Tbe  an- 
swer to  this  count  was  that,  while  plainUfl 
bad  no  Interest  in  the  fixtures,  the  defendant 
borrowed  of  plaintiff  money  with  which  de- 
fendant purchased  said  flxtares,  which  sum 
be  has  nevw  nptiA,  and  that  pUdntlfl  would 
be  wtitied  to  a  Judgment  against  defendant 
therefor,  except  for  defendant's  countmlalm. 
In  this  condition  of  the  record,  It  was,  pa- 
haps,  error  fw  tlie  trial  court  to  rule  that 
defendant  admitted  plaintUFs  cause  of  action, 
and  award  tbe  ogetitiig  and  closing  to  the 
defendant;  tor  defttidant  did  not  admit  any 
indebtedness  for  conrersion  of  the  fixtures, 
but  confessed  an  Indebtedness  tor  borrowed 
money  on  acconnt  of  wtaidi  no  claim  had  bem 
made  1^  tbe  plaintiff.  Plaintiff  waa  mani- 
festly not  bound  to  accept  an  t^er  of  judg- 
ment tor  borrowed  money  and  abandcm  bis  al- 
leged right  to  recover  for  converaltm.  It 
might  be  very  material  to  plaintiff  to  have  a 
judgmoit  on  the  cause  of  action  wblcA  was 
alleged,  rather  than  a  judgment  for  a  like 
amount  oa  some  other  cause  of  action  under 
which  Indebtedness  was  admitted  by  defoid- 
ant  A  party  cannot  by  mere  ingenuity  in 
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pleading,  as,  for  Instance,  by  patting  hla  an- 
swer In  the  form  of  an  afflrmatlTe  allegation, 
rather  than  speciflc  denial,  deprive  his  oppo- 
nent of  the  right  to  open  and  close,  If  the  sub- 
stantial effect  of  the  pleading  la  to  controvert 
the  truth  of  the  essential  avermenta  of  the 
petition.  Sorensen  t.  Sorensen  (Neb.)  M  N. 
W.  540.  But  the  question  as  to  which  partj 
has  tbe  burdm  relatea^  after  all,  morely  to 
Uie  procedure  and  the  ruling  of  the  court 
with  reference  thereto  will  not  be  interfered 
with  on  appeal,  unless  an  abuse  of  discretion 
Is  shown  which  bas  been  prejudicial  to  the 
appellant  This  Is  not  one  of  the  cases  where 
prejudice  is  to  be  presumed ;  but,  on  the  otiier 
band,  to  Jnstuy  a  rerersal  on  such  grounds, 
prejudice  must  be  made  to  appear.  Oxtoby 
T.  Henley.  112  Iowa*  897,  M  N.  W.  042 ;  Ash- 
worth  T.  Orabbs,  47  Iowa,  853;  Preston  t. 
Walker,  26  Iowa,  205,  96  Am.  Dec.  140; 
Fountain  t.  West,  23  Iowa.  9, 14, 92  Am.  Dec. 
40S;  Smith  r.  Goopers,  9  Iowa,  S76,  S79. 

But  counsel  for  appellant  claim  that  there 
was  substantial  prejudice,  because,  In  the 
bouuterclaim  for  malicious  prosecutim  predi- 
cated on  an  arrest  of  defendant  at  plaintiff's 
complaint  for  the  crime  of  embezzling  the 
fixtures  referred  to  in  tbe  second  count  of 
plaintiff's  petition,  the  guilt  of  defendant  was 
directly  In  issue,  and  that  if,  as  tbe  court 
ruled,  the  answer  of  defendant  to  the  second 
count  of  plaintiff's  petition  amounted  to  an 
admission  of  tbe  facts  alleged,  such  as  to 
justify  tbe  court  in  awarding  the  opening  and 
closing  to  defendant,  then  plaintiff's  defense 
to  the  counterclaim  was  established,  while, 
It  the  answer  did  not  amount  to  an  admis- 
sion of  the  conversion  of  the  property,  plain- 
tiff should  have  been  allowed  to  have  the  ad- 
vantage of  the  opening  and  closing  as  to  the 
whole  case.  Including  tbe  counterclaim.  The 
difficulty  with  this  argument  is  that  the  al- 
legations of  count  2  of  the  petition,  evea  If 
fully  admitted,  would  not  show  the  commis- 
sion of  a  crime  by  defendant.  What  is  al- 
lied is  that  plaintiff  permitted  defendant  to 
take  charge  of  the  fixtures,  and  that  defend- 
ant converted  the  same  to  his  own  use  and 
refused  to  pay  plaintiff  the  reasonable  value 
thereof,  though  often  requested  so  to  do. 
This  amounts  to  nothing  more  than  an  ordi- 
nary charge  of  conversion  of  property  such  as 
la  necessary  to  entitle  plaintiff  to  recover 
damages  In  a  civil  action,  and  it  Is  not  neces- 
sary to  cite  authorities  to  the  effect  that 
something  more  must  be  established  to  con- 
stitute a  criminal  conversion,  which  may  be 
punished  as  embezzlement  There  is  no  al- 
legation of  a  fraudulent  conversion,  such  as 
described  by  Oode,  S  4841,  as  constituting  em- 
bezzlement by  a  bailee ;  and  the  plaintiff  is  not 
in  a  situation  to  complain  that  he  was  not  al- 
lowed to  prove  conversion  as  a  part  of  his 
original  cause  of  action  under  the  second 
count  of  his  petition,  in  view  of  the  full  op- 
pmtanitgr  which  was  given  him  to  establish 


such  conv^slon  as  an  element  of  the  crime 
with  which  he  charged  the  defendant  In  the 
criminal  case.  It  Is  plain  that  the  real  con- 
trovaray  between  the  parties  was  as  to  the 
cause  of  acticw  tar  malicious  prosecution  set 
up  In  the  counterclaim,  and  as  to  this  cause 
of  action,  considered  by  itself,  the  right  to 
op«i  and  close  was  with  tlie  defteidant. 

2.  The  instructions  given  are  assailed  on 
tbe  ground  that  they  do  not  present  to  ttie 
Jury  the  proposition  that,  if  the  defendant 
was  actually  guilty  of  embesBlement,  tbe 
knowledge  of  that  fact  on  the  part  ctf  plain- 
tiff at  the  time  of  instltatlng  the  j^owcntlon 
was  immaterial;  the  ccHitent!<m  being  that  If 
there  was  guilt  in  fad;  there  can  be  do  re- 
cov«7  for  the  prosecution,  altboi^  the  pros, 
ecutor  bad  no  knowledge  of  tbe  tact  of  guilt 
at  the  time  of  filing  information.  As  tbe 
prosecution  was  iH<m>ig|ff>fl  by  Uie  justice  of 
the  peace  before  whom  complaint  was  made, 
it  Is  conceded  that  If  there  was  a  prima  faiHe 
showing  of  drcumstances  wittiln  the  knowl- 
edge ot  plaintiff  at  tbe  time  be  made  com- 
plaint, such  as  would  justify  tbe  belief  of  a 
reasonable  man.  acting  under  the  facts  with- 
in hla  knowledge^  that  the  person  charged  was 
gullt7  <^  crime  for  wbltA  he  was  prosecuted, 
then  the  probable  cause  was  shown.  The 
contmtloa  tat  appellant  Is  that  the  court 
should  have  Instructed  that,  If  defendant  was 
guilty  of  the  olme,  thwe  was  sufficient  prol>- 
able  cause,  regardless  of  knowledge  of  that 
fact  on  tlie  part  of  plaintiff  whm  flie  com- 
plaint was  mada  The  difficulty  Is  tliat  tbe 
case  was  not  tried  on  any  such  theory.  It 
Is  true  that  in  an  amendmmt  to  his  counter^ 
claim  d^mdant  allied  that  tbe  charge 
against  the  defendant  was  wholly  false  and 
untrue,  and  that  he  was  not  guilty  of  the 
crime  charged  against  blm ;  but  tbe  reply  on 
the  part  of  plaintiff  alleged  a  reliance  on  ad- 
vice of  counsel,  and  It  was  to  the  issue  thus 
raised  that  plalntHTs  evidence  was  directed. 
The  instructions  on  this  Issue  are  not  com- 
plained of,  and  the  jury  found  against  the 
plaintiff  thereon.  There  is  no  evidence  on  tbe 
part  of  plaintiff  as  to  the  actual  guilt  of  tbe 
defendant,  to  require  the  submission  of  that 
question  to  the  Jury,  as  distinct  from  that  of 
reasonable  belief  on  the  part  of  plaintiff  with 
reference  to  defendant's  guilt  and  bis  reliance 
In  good  faith  on  the  advice  of  counsel.  It 
was  not  error,  therefore.  In  the  trial  court  to 
fail  to  submit  to  tbe  jury  the  question  of  de- 
fendant's guilt  as  distinct  from  the  question 
of  plaintiff's  reasonable  belief  of  sudi  guilt. 
We  need  not,  therefore,  pass  upon  the  ques- 
tion whether  the  guilt  of  defendant,  as  dis- 
tinct from  reasonable  ground  of  belief  on 
the  part  of  plaintiff  with  reference  thereto, 
would  constitute  a  defense  to  the  counter- 
claim for  malicious  prosecution,  nor  upon  the 
correctness  of  the  instructions  asked  on  be- 
half of  appellant  relating  to  that  subject 
Tbe  Judgment  of  the  trial  court  Is  affirmed. 
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SPURIilN  et  aL  t.  HAUSBR. 

(Sapreme  Court  of  Iowa.  Nor.  21,  1906.) 
Appeal— Bb VIEW— OBOunDs  ot  Dboihoh  <W 

Tbial  Coubt.  ... 
Where  a  petition  seeUng  the  location  of 
a  boundarj  line  relied  on  a  goremment  snrrer 
and  also  on  acqaiescence  In  an  eatabliahed  line, 
and  on  appeal  it  appears  that  evidence  relating 
to  boundary  fences  was  introduced  aa  bearing 
on  the  IsBoe  aa  to  Uie  tme  line,  and  that  on  sub- 
mission  to  a  commissioner  to  locate  the  bound- 
aries no  iasne  as  to  acqaiescence  in  an  established 
line  was  sabmlttcd  to  him  or  determined  by 
him,  and  that  no  aoch  isaae  was  determined  in 
tb»  final  disposition  of  tile  casei  mch  question 
will  not  be  considered  on  appeal. 

Appeal  from  District  Ckmrt,  Hardlii  donn- 
ty;  W.  D.  Evans,  Jndg«L 

Special  proceeding  instituted  b;  plaintiff 
under  the  provlsIODB  of  Code,  §  4230,  for  the 
purpose  of  having  determined,  the  true 
boundary  line  between  the  premises  of  plain- 
tiffs and  those  of  defendant  Defendant 
filed  answer,  and  the  case  was  tried  by 
agreement  of  parties  aa  In  equity,  and  decree 
was  rendered  for  defendant,  establishing  the 
lines  In  accordance  with  his  contention. 
Plaintiffs  appeal.  Affirmed. 

X  H.  Scales  and  Huff  &  Huff,  fOr  appel- 
lantfl.   Albrook  St  Lundy,  for  appellee. 

PBB  CURIAM.  A  controversy  haTli« 
arisen  between  the  plaintiffs  and  the  de- 
fendant as  to  the  boundary  lines  between 
their  respective  premises,  whlcb  had  pre- 
vlonsly  been  Indicated  by  line  fences,  a  new 
survey  was  secured  and  defendant,  who 
owned' the  land  on  the  east  side  of  the  north 
and  so  nth  line  dividing  two  contiguous 
quarter  sections  into  40*8,  Intfsted  that  the 
troe  line  was  west  ot  tile  fences  which  bad 
prevloiisly  served  as  boundaries  and  on  the 
land  occapied  by  plaintiffs,  who  owned  tracta 
on  the  west  side  of  the  line  Indicated  by 
snch  fences,  and  that  be  was  entitled  to  a 
atrip  of  land  varying  in  width  from  8  to 
20  feet  off  the  east  aide  of  the  tracts  which 
bad  been  occupied  by  itlalatlff^  The  claims 
of  plalntlfls,  as  set  np  in  their  petition  ask- 
ing for  the  location  of  comers  and  boundaty 
Un«a.  were,  first,  that  the  line  contended  for 
by  defendant  tmdo:  the  recent  survey  was 
not  the  tme  line  as  fixed  by  the  monuments 
of  the  government  survey,  and,  second,  that 
the  fences  previously  existing,  as  Indicating 
the  boondaiy  between  their  respective  prem- 
ises and  the  premises  of  defendant,  bad 
been  acquiesced  in  aa  the  true  boundary  line 
by  tiie  owners  of  the  respective  premises 
fbr  mon  than  the  statutory  period  of  limita- 
tion. Defendant  took  Issue  as  to  the  allega- 
tions of  plaintiffs  with  reference  to  the  true 
line  as  detormined  by  the  monuments  of 
the  govwnment  survey,  and,  as  to  the  allega- 
tions with  reference  to  acquiescence  in  the 
line  as  indicated  by  the  fences,  alleged  that 
the  plaintiffs  bad  acquiesced  In  the  new  smv 
for  tliB  purpose  vt  determining  the  tme 


location  of  the  boundary  line  by  means  of 
the  monuments  of  the  government  survey, 
and  that  they  were  thereby  estopped  from 
relying  on  the  claim  of  a  line  by  aequi- 
eecence. 

On  the  trial  of  the  cause  evidence  was  in- 
troduced on  both  sides  as  to  the  tme  loca- 
tion of  the  boundary  line  with  reference  to 
the  government  survey,  and  also  as  to  the 
existence  of  the  fences  between  the  respec- 
tive premises  of  the  parties  for  more  than 
10  years,  but  an  examination  of  this  evi- 
dence as  shown  In  the  record  leads  us  to 
think  that  the  evidence  relating  to  the 
boundary  fences  was  Introduced  aa  bearing 
on  the  Issue  as  to  the  true  line  according  to 
the  government  survey,  rather  than  as  bear- 
ing on  the  issue  as  to  the  tme  line  by  ac- 
quiescence, for  the  witnesses  testified  to 
the  constractlon  of  these  fences  with  ref- 
erence to  the  government  monuments  exist- 
ing at  the  time  they  were  built,  and  also 
as  to  the  fences  along  lines  of  the  govern- 
ment survey  parallel  with  the  line  in  con- 
troversy. However  this  may  be,  the  court, 
after  bearing  this  evidence,  appointed  a  com- 
missioner to  locate  the  lost  comer  and 
boundaries  referred  to  In  the  pleadings,  and 
directed  blm  to  proceed  to  locate  the  south- 
west corner  of  the  southeast  quarter  sec- 
tion 14 — that  is,  the  quarter  section  comer 
east  of  the  line  between  the  premises  of  the 
respective  parties,  as  well  aa  the  line  in  con- 
troversy— and.  In  view  of  the  testimony 
which  bad  been  Introduced,  we  think  it 
plain  that  In  maktog  this  order  the  court 
assumed  that  the  boundary  line  to  be  de* 
termlned  was  to  be  fixed  by  the  commls- 
stoner  with  reference  to  tlie  true  line  as  a»- 
certalned  from  the  monuments  of  the  govern- 
ment survey.  At  any  rate,  the  commissioner 
proceeded  on  this  theory  and  took  evidence 
with  r^rence  to  the  monuments  of  the  sor- 
vey.  as  shown  by  the  government  plat,  and 
field  notes  and  estebllshed  the  southwest 
cinmer  of  the  southeast  quarter  of  section 
14  at  such  a  point  that,  if  the  boundary  line 
between  the  premises  of  tiie  parties  were 
fixed  with  reference  to  this  comer,  the  claims 
of  plalnttfTs  would  have  been  substantially 
estebllshed.  Exccvtiona  were  filed  to  tbls 
report  on  the  ground  that  it  did  not  correct- 
ly locate  the  sonthwert  oomer  of  the  south- 
east quarter,  and  consequently  the  boundary 
line  between  the  premises  of  the  parties  in 
accordance  with  the  government  survey,  and 
thereupcm  the  court  took  additional  evidence 
on  the  But^ect  and  found  the  tme  location 
of  the  original  quarter  comer  of  the  south 
line  of  section  14.  It  was  thereupon  agreed 
by  both  parties  that  the  present  fence  be- 
tween their  respective  premises — ^tiiat  is,  the 
new  fence  constracted  by  the  defendant  in 
accordance  with  his  claims — would  repre- 
sent the  line  between  the  parties  if  the  lo- 
cation of  the  original  quarter  comer  should 
be  fixed  aa  determined  by  liie  eoar^  and 
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It  WHS  Btipulated  that  neither  party  asked 
that  the  case  be  referred  back  to  the  com- 
missioner for  the  simple  purpose  of  a  re- 
snnrey  from  each  corner,  and  the  court  modi- 
fled  the  commissioner's  report  accordingly. 
PlalntUTs  Btlpnlated.  however,  that  they  did 
not  waive  the  right  to  except  and  object  In 
all  other  respects,  and  that  they  saved  their 
right  to  appeal  to  the  Supreme  Court  from 
the  findings  of  the  trial  court  as  to  the  true 
location  of  the  quarter  comer.  Now  it 
seems  to  us  that  beyond  question,  whatever 
may  have  been  the  issues  under  the  original 
pleadings,  the  court  by  the  consent  of  the 
parties  proceeded  to  determine  only  the  quea- 
tlon  as  to  the  true  line  between  the  premises 
of  the  re'spectlve  parties  as  found  by  refer- 
ence to  the  original  govemmrat  survey,  and 
that  no  issue  was  tried  as  to  any  line  es- 
tablished by  acquiescence  In  the  location  for 
more  than  10  years  of  boundary  fences.  Th6 
court  would  no  doubt  have  been  Justified 
under  the  provisions  of  Code.  S  4230,  in 
directing  the  commtsBloner  to  determine 
whether  a  boundary  line  had  been  establish- 
ed by  acquiescence  and  recognition  for  more 
than  10  years,  but  no  such  Issue  was  sub- 
mitted to  the  commissioner  nor  determined 
by  him,  nor  was  any  such  issue  determined 
.by  the  court  In  the  final  disposition  of  the 
case.  Under  tliis  condition  of  the  record  we 
are  not  JnBtifled  In  proceeding  under  the 
evidence  to  determine  whether  there  was  a 
boundary  line  established  by  acquiescence  dif- 
ferent from  the  boundary  line  as  determined 
by  the  evidence  relating  to  the  monuments 
of  the  original  government  survey,  and  we 
must  therefore  decline  to  follow  counsel  for 
piaintlfFs  in  their  argument  relating  to  the 
effect  of  acquiescence  in  an  aatnined  bound- 
ary indicated  by  fences. 

On  the  question  as  to  the  true  location  of 
the  line  between  the  respective  premises  of 
the  parties  as  dependent  upon  the  quarter 
comer  In  the  middle  of  the  south  line  of 
section  14,  we  find  that  the  evidence  amply 
sustains  the  conclusion  reached  by  the  trial 
court;  and  the  decree  is  therefore  affirmed. 

WKAVB3B,      takes  no  part 


8TATB  ▼.  WHBDLBR. 

(Supreme  Court  of  Iowa.  Nov.  21,  1905.) 
1.  I NDICTMXWT— Motion  to  Sst  Asidk— Time 

FOB  MAKIIfO. 

Code,  I  S240,  provides  that  a  grand  jury 
shall  conaiat  of  seven  members ;  the  concurrence 
of  five  being,  by  section  5274,  necessary  to  the 
fiDdine  of  an  Indictment.  By  section  5241  a 
defeuoknt  who  haa  been  held  to  answer  may 
have  a  challenge  to  the  panel  before  the  jury 
is  sworn,  for  the  reason  tiuit  it  was  not  selected, 
drawn,  or  summoned  as  prescribed  by  law.  By 
nection  1^43  individual  Jurors  may  be  challenged 
on  certain  mattera  relating  to  personal  qualifica- 
tion; and  Code  Supp.  I  5246,  enacted  by  the 
Twen^-Sevtfith  Offieral  Aasemblyt  provides 
that  U,  by  naaon  of  diallenge  to  an  Inoividual 


grand  Juror,  the  Jury  Is  reduced  to  a  numlier 
less  tlian  seven,  the  number  required  by  law 
shall  be  filled.  Section  5S19  provides  that  a 
motion  to  set  aside  an  indictment  may  be 
made  liefore  plea  by  defendant  when  the  rrand 
Jury  were  not  selected,  drawn,  summoned.  Im- 
paneled, or  sworn  as  prescribed  by  law ;  but 
section  BS21  provides  that  the  motion  to  set 
aside  an  indictment,  mentioned  in  section  6319, 
Is  not  allowed  to  a  defendant  who  has  been 
held  to  answer  before  Indictment  Held,  that 
where  a  defendant  had  been  held  to  answer,  and 
one  of  the  grand  Jurors  was  successfully  chal- 
lenged, whereupon  the  court  ordered  the  chal- 
Idnged  Juror  to  take  no  part  in  the  consideration 
of  the  cliarge,  and  the  Jury,  «mststing  of  seven 
members,  returned  an  indictment  against  blm, 
the  ctialloiged  Juror  taking  no  part  In  the  pro- 
ceeding, defendant's  motion  to  set  aside  the  in- 
dictment on  the  ground  tliat  the  jury  bad  not 
been  selected,  sworn,  and  Impaneled  according 
to  law  could  not  be  sustained;  the  objection 
being  too  late. 

2.  CaimnAi.  Law— Acts  ard  DBaLaBanons 
or  OonspiBaTOBB. 
On  a  prosecution  for  an  assault  with  intent 
to  maim  and  disfigure,  evidence  that  defendant 
and  another  associated  with  each  other  inti- 
mately and  were  together  about  town  on  the 
night  of  the  commission  of  the  offense,  and  aa 
to  what  was  said  and  done  by  them,  and  tliat 
the  other  entertained  111  feelings  toward  iffose- 
cutrlx,  was  too  remote  to  show  a  cuispiraey. 
8.  Same  —  Appkai,— Habuless  Btaaos  — In- 

STBUCTIONS. 

Where,  on  a  criminal  prosecution,  evidence 
introduced  to  show  a  conspiracy  was  Incom- 
petent as  too  remote,  an  instruction  to  the  effect 
that  for  the  purpose  of  showing  a  motive  the 
state  claimed  a  conspiracy,  and  that  the  evi- 
d^ice  must  satisfy  the  Jury  that  the  oonaptracy 
eztsted.  did  not  cure  tin  error. 

4.  SaH*— PBESUHFTIOir  AM  TO  BmSCT  OT  Bb- 
BOB. 

Brror  is  presumed  to  have  bssn  prsJndieUL 
Appeal  from  District  Oonrt,  Bntlw  Oomitr ; 
J.  V.  Clyde,  Judge. 

The  defendant  was  convicted  of  an  as- 
sault with  Intent  to  malm  and  dleflgore,  and 
from  the  Judgment  he  appeals.  Beveraed. 

Sager  ft  Sweet  for  appellant  Gtias.  W. 
Mnllan,  Atty.  Oen.,  and  Lawrence  De  Oraff, 
Asst  Atty.  Gen.,  for  the  State. 

BISHOP,  J.  The  defendant  was  charged 
by  Information,  filed  i}efore  a  Justice  of  the 
peace,  with  an  assault  with  intent  etc., 
committed  upon  Mrs.  Pamey  Ramsey,  a 
widow  living  near  the  town  of  ClarksvUle, 
and  upon  being  arrested  under  warrant  he 
waived  examination  and  was  bound  over  to 
await  the  action  of  the  grand  Jury.  -  At  the 
succeeding  term  of  the  district  court  the 
defendant  appeared  with  conuBel,  and  after 
the  clerk  had  called  fn>m  the  grand  Jury 
list  the  names  of  seven  men,  all  of  whom  re- 
sponded, one  thereof  was  chaliraiged  by  de- 
fendant and  the  challenge  sustained.  The 
court  ordered  and  directed  the  challenged 
Juror  to  take  no  part  in  the  consideration 
of  the  charge  made  against  def^dant  and 
thereupon  the  jury,  consisting  of  the  eeveo 
members,  was  sworn  and  retired.  On  a  fol- 
lowing day  of  the  term  there  was  found  and 
returned  an  indictment  against  the  defend- 
ant, charging  him  with  the  crime  for  the  com- 
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mission  of  which  he  was  bonnd  over.  It  Is 
conceded  that  In  TOtlng  such  indictment  the 
graad  Jnror  who  had  be^  challenged  took 
no  part.  The  defendant  appeared,  and  be- 
fore plea  moved  that  the  indictment  be  let 
aside  on  the  ground  that  the  grand  ]nr7 
ba4  not  been  selected,  sworn,  and  Impaneled 
according  to  law,  in  that,  the  challenge  to 
one  of  the  Jurors  having  be&x  sustained,  the 
vacancy  thereby  caused  was  not  flUed,  and 
that  *^e  grand  Jury  returning  said  Indict- 
ment was  composed  of  six  members  instead 
of  seven,  as  required  by  law."  This  motion 
was  overruled,  and.  based  thereon,  the  de- 
fendant contends  for  error. 

The  statute  provides  that  the  grand  Jury 
shall  consist  of  seven  members.   Code,  I 

5240.  And  the  concurrence  of  five  members 
Is  necessary  to  the  finding  of  an  indictment 
Code,  I  6274.  In  the  case  of  a  defendant 
who  has  been  held  to  answer  tor  a  public 
offense,  a  challenge  Is  allowed  to  the  panel 
before  the  Jury  is  sworn,  but  only  for  the 
reason  tlist  it  was  not  selected,  drawn,  or 
summoned  as  prescribed  by  law.   Code,  } 

5241.  Individual  Juron  may  be  challenged 
on  one  or  more  of  three  grounds,  each  relat- 
ing to  the  matter  of  personal  qualification. 
Code,  I  S248.  Now,  prior  to  the  27th  General 
Assembly  there  was  no  statute  provision 
directing  In  what  way  the  Imimnelment  of 
the  grand  Jury  should  proceed  in  cases  where 
either  a  challenge  to  the  panel,  or  to  one  or 
more  Individual  Jurors,  was  sustained.  There 
was  the  simple  provision,  made  by  Code,  8 
S246,  that,  *if  a  challei^  to  an  Individual 
Juror  be  allowed,  he  shall  not  be  present  at 
or  take  any  part  in  the  consideration  of  the 
charge  against  the  defendant"  To  supply 
the  deficiency  the  Twenty- Seventh  General 
Assembly  passed  an  act  now  appearing  as 
Oode  Supp.  I  0246,  which  amended  Code,  | 
5246,  by  adding  thereto  the  following:  "If 
a.  challenge  to  the  panel  Is  allowed,  or  If  by 
reason  of  challenges  to  individual  grand 
Jurors  being  allowed,  or  If  for  any  cause  at 
any  time,  the  grand  Jury  is  reduced  to  a  less 
number  than  seven,  a  new  grand  Jury  shall 
be  Impaneled  to  inquire  into  the  charge 
against  the  def«idant  In  whose  behalf  the 
challenge  to  the  panel  has  been  allowed,  or 
the  panel  of  the  Jury  so  reduced  below  the 
nomber  required  by  law  sliall  be  filled  as  the 
case  may  be.  If  a  diallenge  Is  allowed  to  the 
panel  the  names  of  the  Jurors  required  to 
Impanel  a  new  Jury  shall  be  drawn  from 
tlw  grand  Jury  list  If  such  grand  Jury 
has  bem  reduced  to  a  less  number  than 
Mven  reason  of  challenges  to  Individual 
Jurors  being  allowed,  <nr  from  any  other 
cause,  the  additional  Jurors  required  to 
fin  the  panel  shall  be  summoned,  first,  from 
sTUh  of  the  twelTe  Jurors  originally  sum- 
moned which  were  not  drawn  on  the  grand 
Jury  as  first  Impaneled,  or  excused,  and  If 
they  are  exhausted,  the  additional  number  re- 
quired shall  be  drawn  from  the  grand  Jury 
list  and  the  court  shall,  when  necessary,  Is- 


sue  a  venire  to  secure  the  attendance  of 
such  additional  Jurors.  The  persons  so  sum- 
moned shall  serve  onlj  in  the  case,  or  cases, 
in  which,  by  reason  of  challenges,  or  other 
causes,  the  regular  panel  Is  set  aside  or  Is 
Insufficient  In  number  to  find  an  indictment" 

It  Is  conceded  by  the  Attorney  General 
that  orderly  procedure,  under  the  statute 
as  existing  at  the  time,  dictated  that  an 
additional  Juror  should  have  been  called  to 
supply  the  place  of  the  one  challenged. 
But  It  Is  his  contention  that  It  was  not  open 
to  the  defendant  to  complain  of  the  omission 
after  indictment  found.  And  this  conten- 
tion, we  think,  must  be  sustained.  "The 
motion  to  set  aside  an  indictment  can  be 
made,  before  a  plea  is  entered  by  tbe  de- 
fendant, on  one  or  more  of  the  following 
grounds,  and  must  be  sustained:  *  *  • 
(5)  That  the  grand  Jury  were  not  selected, 
drawn,  summoned,  impaneled  or  sworn  as 
[urescrlbed  by  law."  Code,  8  5319.  But  "the 
ground  of  the  motion  to  set  aside  the  In- 
dictment mentioned  in  tbe  fifth  subdivision 
of  section  6319  Is  not  allowed  to  a  defendant 
who  has  been  held  to  answer  before  indict- 
ment" Code,  8  6321.  Undoubtedly  it  was 
Intended  by  Code,  8  6821,  to  provide,  as 
against  a  defendant  held  to  answer,  that 
all  matters  having  relation  to  tbe  organiza- 
tion of  the  grand  Jury  should  be  foreclosed 
by  the  finding  of  an  indictment  Such,  In- 
deed, is  tbe  plain  reading  of  tbe  section. 
And  therefrom  it  follows  that,  whatever  the 
irregularity  in  the  prior  proceedings,  the 
defendant  must  be  held  remitted  to  a  plea 
to  the  indictment 

Counsel  for  defendant  present  the  argn- 
ment  that  the  provisions  of  section  6246  as 
amended  must  be  construed  as  mandatory, 
and  accordingly  that  as  related  to  the  de- 
fendant, there  was  no  grand  Jury,  and  the 
Indictment  assumed  to  be  returned  was  no 
more  than  a  piece  of  paper.  Such  could 
be  said,  however.  If  there  had  been  a  fail- 
ure to  swear  the  grand  Jury,  or  If  It  had 
been  made  up  of  persons,  all  of  whom  were 
aliens,  or  whose  names  were  not  on  the 
grand  Jury  list  We  need  not  condder  what 
would  have  been  tbe  effect  had  tbe  defend- 
ant Interposed  an  objection  to  the  sulmilaslon 
of  bis  case  to  a  Jury,  one  of  whose  members 
could  not  act  and  such  objection  had  been 
disregarded.  He  was  present  and  had  the 
right  to  object,  but  did  not  do  so.  But,  aside 
from  the  fact  that  one  member  was  dis- 
qualified from  acting  In  the  Instant  case, 
there  was  a  grand  Jury  regularly  impaneled 
and  sworn,  and  tiiere  was  an  indictment 
vote4  by  a  number  suffldent  for  the  pur- 
pose, under  the  statute  and  Constitution. 
Moreover  thm  has  been  no  change  in  the 
requirement  of  the  statute  as  to  the  number 
of  grand  Jurors  necessary  to  coustltute  the 
Jury.  The  change  has  relation  to  the  matter 
of  filling  vacandea,  when,  by  challenges  or 
other  cause,  tiie  number  Is  depleted.  And 
we  may  concede^  as  contended  for  by  eoun- 
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eel  for  appellant,  that  there  Is  evidenced  by 
the  present  statute  an  Intention  to  provide 
that,  BM  related  to  each  case,  there  should 
be  a  grand  jary  conslstinff  of  bbtcd  active 
merDbers.  But  this  does  not  obviate  the 
farther  rale  of  the  statute  that  the  objection 
cannot  be  raised  after  indictment  State 
T.  Belvel,  89  Iowa,  406.  56  N.  W.  64S.  27  L. 
R.  A.  846,  is  a  clear  authority  for  the  proposi- 
tion that  a  defect  In  the  composition  or 
organization  of  the  grand  Jury  Is  waived 
by  not  being  Interposed  at  the  proper  time. 
In  that  case  the  grand  Jnry  as  impaneled 
was  composed  of  five  members  only,  and 
the  objection  was  not  raised  until  after 
Judgment 

2.  The  offense  involved  In  the  charge  made 
in  the  indictment  consisted  in  the  throwing 
of  a  chemical  or  alkali  substance  into  the 
face  and  upon  the  person  of  Mrs.  Ramsey. 
And  this  Is  shown  to  have  occurred  between 
9  ud  10  o'clock  in  the  evening,  and  by  some 
l^erBon  who  came  to  the  residence  of  Mrs. 
Ramsey,  called  her  to  the  door,  threw  the 
flubstance,  and  disappeared  wltbont  being 
racognlied  by  b«r.  The  evidence  relied  up- 
on to  connect  the  defendant  with  the  offense 
la  entirely  circumstantial.  It  appears  that 
defendant  and  his  wife  were  living  apart; 
Ae  making  her  home  with  a  wmoan  named 
Raines  in  GlarksvlUe,  and  he  occupying 
rooms  and  boarding  elsewhere  In  the  town. 
Defendant  was  acqnalnted  with  Mrs.  Ram- 
sey, but  no  trouble  had  evw  «clsted  as  be- 
tween th^.  To  establish  motive  for  the 
commission  of  the  offense  charged,  and  over 
objections  by  defendant,  the  state  was  per- 
mitted to  Introdnce  evidence  tending  to  show 
that  defendant  and  one  Jwome  V.  Brown, 
also  residing  In  ClarksvlHe,  associated  with 
each  other  Intimately,  and  were  together 
about  town  on  the  night  of  the  commlBsI<»i 
of  the  offense  In  question,  and  as  to  what 
was  said  and  done  by  them,  and  that  Brown 
entertained  ill  feelings  toward  Urs.  Ramsey, 
growing  out  of  her  refusal  to  receive  at- 
tentions from  him,  and  the  relations  between 
them  were  gone  Into  Id  detail.  Evidently 
It  was  the  theory  of  the  prosecution  that 
the  two  men — ^the  one  smarting  from  bis 
repulse  by  Mrs.  Ramsey,  and  the  other  dis- 
pleased because  the  Raines  woman  was  bar> 
boring  his  wife — bad  concluded  as  between 
themselves  to  get  revenge  through  the  medi- 
um of  lye  throwing;  that  the  better  to  avoid 
detection  defendant  should  make  the  as- 
sault upon  Mrs.  Ramsey  and  Brown  upon 
the  Raines  woman.  At  the  close  of  the  evi- 
dence for  the  state  the  defendant  moved  to 
strike  out  all  the  testimony  of  tlie  wltttesses 
thus  Introduced  over  his  objections,  and  such 
motion  was  overruled.  The  objections  and 
the  motion  made  were  based  npon  the  well- 
understood  rule  of  law  that  acte  and  dec- 
larations of  an  alleged  co-consplrator  are 
not  receivable  In  evidence  until  a  prima 
fade  case  of  conspiracy  at  least  has  been 


made  oat;  that  In  the  Instant  case  there  was 
no  competent  evidence  whatever  tending 
to  prove  the  essential  tact  of  otmsplrac?- 
We  think  the  motion  to  strike  sboold  liave 
been  sustained. 

Regarding  the  evidence  as  having  been 
offered  to  prove  the  fact  of  conspiracy, 
it  was  too  remote.  In  our  view,  It  did  not 
even  tend  to  prove  that  an  agreement  In  re- 
spect of  the  commission  of  the  offense  in 
question  had  been  entered  into.  We  do  not 
say,  of  course,  tbat  in  making  proof  of  the 
whereabouts  and  the  acts  and  conduct  of  de- 
fendant the  state  waa  bound  to  omit  all  ref- 
erence to  Brown.  But  the  association  be- 
twe^  defendant  and  himself,  howevw  In- 
timate, in  the  absence  of  other  evidence — and 
there  is  none — could  amount  to  no  more  than 
proof  of  opportunity.  Beyond  that  there 
was  room  for  no  more  than  a  suspicion  tiiat 
within  the  posslbllltlee  such  an  agreement 
may  have  been  entered  Into.  Neither  the 
trial  court  nor  counsel  were  In  doubt  about 
the  rule  as  we  have  stated  It  The  situation 
was  tbat  the  evidence  was  allowed  to  go  in 
under  a  statement  of  the  county  attorney 
tbat  proof  of  tbe  agreement  would  be  forth- 
coming—a practice  not  subject  to  gener- 
al commendation,  to  say  tbe  least  Bat  in 
any  brent  when  It  became  apparrat  that 
an  agreement  had  not  been  prima  fiade  ee- 
tftbUshed,  the  evidence  should  have  gone  oat 
Now»  we  cannot  say  that  the  fact,  as  shown, 
that  defendant  and  Brown  were  intimate 
assodates,  coupled  with  the  fact  tbat  the 
latter  was  Uly  disposed  as  against  BIrs. 
Ramsey,  eqiedally  in  view  of  the  details, 
did  not  have  the  nngnarded  effect  to  lead 
the  minds  of  the  Jury  to  the  concluslcH). 
whldi  In  torn  entered  Into  the  verdict,  that 
an  agreement  betweoi  tbon  did  In  fact  ex- 
ist pursuant  to  which  the  crime  was  otnn- 
mltted;  and  this,  notwithstanding  Ihe  want 
of  further  evidence  on  flie  subject  Indeed, 
by  tiie  ruling  of  the  court  the  Jnry  was  glvei 
fall  authority  to  consider  the  evldmo^  and 
this  they  conld  not  well  have  done  as  re- 
lated to  any  other  snbject  than  as  trading 
to  support  tbe  theory  of  an  agreement  as 
entertained  by  the  county  attorney.  Error 
being  made  to  appear,  prejudice  will  be  pre- 
sumed, is  the  rule  And  there  is  nothing 
in  tbe  Instent  record,  taken  as  a  whole,  which 
can  be  said  to  rebut  the  presumption  thus 
arising.  The  giving  of  tbe  seventh  instruc- 
tion did  not  overcome  tbe  error.  Tbat  in- 
struction was  as  follows:  "For  the  purposes 
of  showing  a  motive  fOr  the  commission  of 
tbe  crime  charged  In  the  indictment  the 
steto  claims  tbat  Jerome  T.  Brown  bad 
ill  will  toward  Pamey  Ramsey  on  and  be- 
fore July  30,  1004,  and  tbat  he  procured 
this  defendant  to  commit  the  crime  with 
which  be  is  charged.  The  steto  must  satis- 
fy yon  from  the  evidence  tbat  said  Brown 
did  In  fact  procure  this  defendant  to  com- 
mit the  crime  in  Queatiw  before  it  can  de- 
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rlre  any  benefit  from  this  claim,"  etc  The 
InstrnctloD  assumes  that  there  was  erldence 
tending  to  prove  an  agreement,  whereas  the 
record  la  barren  of  any  such. 

Other  errors  relied  npon  are  not  likely 
to  arise  upon  a  retrial  of  the  case. 

For  the  error  pointed  out.  the  jndsment 
most  be,  and  it  la,  reversed. 


GRAY  V.  BENNETT. 
(Sapreme  Court  oC  Iowa.  Nov.  21*  1909.) 

1.  Biu^  AHD  NoTCS  —  AonoH  •  BmDsif  or 
Pboov. 

Code,  8  3640,  declares  that,  when  a  written 
InstromeDt  is  referred  to  in  a  pleading  and 
Incorporated  or  attached  thereto,  the  signature 
shall  be  deemed  genuine  unless  denied  under 
oath.  Held,  that  where  defendant  in  a  sworn 
answer  denied  the  execution  of  the  note  sued 
on,  but  did  not  deny  the  genuineness  of  his 
signature,  the  burden  was  on  him  to  prove  that 
it  was  not  ezecnted  by  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
CenL  Dig.  Bills  and  Notes,  I  1651.] 

2.  MoBTGAOca  —  FoancxosirBB  bt  Action  — 

BriDllfOB— SUFTICIEnCT. 
Where,  in  a  suit  on  a  note  and  to  foreclose 
a  mortgage  securing  the  same,  defendant  did 
not  deny  the  execution  of  the  mortgage  or  seek 
to  impeach  It  by  allegations  of  fraud,  accident, 
or  mistake,  uid  the  mortgage  recited  the  indebt- 
edness to  secure  whldi  it  purported  to  be  exe- 
cuted in  the  same  amount  as  that  mecified  in 
the  note,  a  decree  of  foreclosure  might  Dave  besn 
predicated  on  the  mortgage  alone. 
8.  Sahs— GoNsrancnoiT— AuonvT  SsouaxD. 

A  redtal  in  the  consideration  clause  of  a 
mortgage  cannot  control  the  expreii  recital  of 
the  amount  of  Indebtedncai  which  the  mortgage 
is  given  to  secure. 

Appeal  from  District  Court,  Polk  Goiinty; 
Hugh  Brennan,  Jndge. 

Action  to  recover  judgmrat  on  a  promis- 
sory note  and  to  foreclose  a  mortgage  given 
to  secure  payment  thereof.  Judgment  for 
plaintiff,  from  which  defendant  aweals.  Af- 
firmed. 


John  Newbum,  for  i^pellant 
Bon.  for  appellee^ 


a.  P.  Hnd- 


PBB  CURIAM.  The  defendant  In  a  awom 
aiunrer  denied  the  execution  of  the  note  aued 
on,  a  copy  of  which  tras  set  ont  In  plaintiff's 
petition;  but  did  not  deny  the  execution  of 
tbe  mOTtgage  nor  the  genuineness  of  his 
slgnatiire  to  the  note.  In  the  ahirace  of  a 
denial  of  the  genuineness  of  the  defendant's 
signature  to  the  note,  tbe  Irarden  was  <m  the 
d^endant  to  prove  that  It  was  not  executed 
by  him.  See  Code,  I  S640,  and  cases  cited 
In  the  notes  ttaeretmder.  After  an  examina- 
tion of  the  evidence  as  inrewnted  in  the  rec- 
Md,  we  are  satlBfled  that  the  defendant  failed 
to  sustain  the  burden  of  i^oof  on  this  Issue 
by  a  preponderance  of  the  evidence. 

Defendant  did  not  deny  the  execution  of 
the  mortgage,  nor  did  he  seek  In  any  way 
to  Impeach  It  by  allegation  or  proof  of  fraud, 
accident,  or  mistofce;  and  the  mortgage  re- 
cltefl  the  Indebtedness  to  sacure  wlilch  It 


purports  to  be  executed  In  the  same  amount 
as  that  specified  in  the  note.  The  mortgage, 
therefore,  in  itself  constitutes  an  acknowl- 
edgment of  indebtedness  In  the  amount  of 
the  note,  and  judgment  for  the  amount  of 
soch  indebtedness  and  the  decree  for  the 
foreclosure  of  the  mortgage  might  well  have 
been  predicated  on  the  mortgage  alone. 

We  notice  on  comparison  of  the  mortgage 
and  the  note  a  slight  discrepancy  between  the 
two  as  to  the  Installments  in  which  pay- 
ment la  to  be  made,  and  the  mortgage  re- 
cites that  the  indebtedness  Is  evidenced  by 
two  notes  stated  to  be  of  the  same  date  as 
the  date  of  the  note  In  suit,  but  without 
specifying  the  amounts  or  terms  of  aucb 
notes.  No  point  Is  made,  however,  as  to  any 
such  discrepancy  between  the  note  In  suit 
and  the  recital  of  the  mortgage  in  this  re- 
spect, and  counsel  for  defendant  must  be 
presumed  to  have  regarded  any  such  dis- 
crepancy as  Immaterial.  The  discrepancy 
upon  which  he  relies  Is  between  the  recltaJ 
in  the  consideration  clause  of  the  mortgage 
and  the  amount  named  In  the  note  sued  on; 
but  the  consideration  clause  cannot  control 
the  express  recital  of  the  amount  of  indebted- 
ness which  the  mortgage  Is  given  to  secure. 

The  judgment  and  decree  of  the  trial  court 
are  therefore  affirmed. 


rETHBBOILL  et  aL  t.  FBTHBRGILIi 
et  al. 

(Supreme  Court  of  Iowa.  Nov.  21,  1906.) 

1.  Wills— CoNTEBT—MaNTAi,  Ihoapaoitt  of 

TeBTATOS— BUBDEN  OF  PEOOF. 

Where,  In  a  suit  to  set  aside  a  will  on  the 
ground  of  testator's  mental  tucapacity,  there 
IS  no  claim  of  general  derangement  of  testator's 
mind,  plaintiff  has  the  harden  of  showing  that 
at  the  very  time  the  will  was  executed  testator 
was  not  of  sufficient  mental  capacity  to  oiake  it. 

[Bd.  Note.~For  cases  In  point,  see  vol.  49, 
Cent.  Dig.  Wills.  U  101,  lOai 

2.  SAin— Evidence— QuBsnovs  tor  Just. 

In  a  suit  to  set  aside  a  will  on  the  ground 

of  testator's  mental  incapacl^,  a-  nonexpert 
witness  gave  as  his  opinion  that  testator,  about 
the  time  the  will  was  executed,  was  not  of 
sound  mind.  The  opinion  was  based  on  the  fact 
that  testator  was  weak  physically.  Tht  witness 
testified  that  he  saw  testator  the  day  the  wlli 
was  executed,  or  the  day  after;  that  testator 
was  sick,  and  did  not  seem  to  want  to  sav 
anything ;  that  he  did  not  know  whether  his 
mind  was  wandering  or  not.  Held  insufficient 
to  take  the  issue  of  mental  incapacity  to  the 
jury,  especially  in  view  of  the  testimony  of 
disinterested  witnesses,  including  a  doctor  and 
nurse,  to  the  effect  that  testator  was  of  sound 
mind  when  the  will  was  made. 
S.  Sajod— Undue  Infujehce. 

In  a  suit  to  set  aside  a  will  on  the  ground 
of  undue  infiuence,  evidence  examined,  and  held 
insnfildent  to  require  the  submission  of  the 
Issue  to  the  jury. 
4.  Saice— Evidence. 

Opportunity  and  disposition  to  procure  a 
will  favorable  to  a  legatee  is  not  sufficient  evi-* 
deuce  of  undue  influence. 

[Ed.  Note. — For  cases  In  point,  see  toL  49. 
Gent  Dig.  Wills,  i  48SL] 
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6.  E<riDKHcaB— ADtasaioifB  or  Leoatu— Will 

OONTBSI. 

In  a  suit  tx)  set  aBld«  a  will  on  the  ground 
of  undue  influence,  the  admiisions  of  one  of 
the  benefidariea  under  the  will  are  Inadmissible. 

[Sd.  Note.—For  caaes  in  point,  we  toL  20, 
CenL  Dig.  Bridence,  S  821.] 
&  Affeaj/— Beskbva,tion  of  Obouhdb  or  R«- 

VIIW  —  OBJCIIOnS  TO  BVIDBNOI  —  StTF- 
nOIZNOT. 

A  party  who  has  presented  an  objection 
to  evidence  and  haa  secured  a  ruling  is  not  re- 
quired to  repeat  his  objection  to  the  aame  kind 
of  evidence  subseguently  offered  in  order  to 
obtain  a  review  of  the  gaeation  of  the  admia- 
stbllity  of  the  evidence. 

7.  Saks  — PbsjuoxoUlL  Bbbob— SuBiaBsioif 

or  ISBUBS. 

It  la  presonvtlvaly  pieJudkU  to  mbmlt 
an  Imw  on  which  there  ia  no  evidence. 

Appeal  from  District  Court,  Polk  Ooun^; 
W.  H.  McHenry,  Judge. 

TblB  Is  an  action  brought  to  set  aside  the 
will  of  John  Fethergill,  deceased,  on  the 
grotmd  of  mental  Incapacity  and  undue  In- 
fluence. The  defendants  are  the  executor 
and  some  of  the  beneficiaries  under  the  will. 
The  case  was  tried  to  a  jury,  resulting  In  a 
verdict  for  the  plalntlfTs,  and  defendants  Ot- 
to Fethergill,  Francis  and  Septimus  Fether- 
glU,  and  SUten  Harris,  app^l.  Beveraed. 

Sherman  De  Wolf  and  Boles  &  Boies,  for 
appellants.  Dale  ft  Harvlson  and  Hugh 
Brennan,  for  aj^lees. 

DBBMHB,  J.  The  deceased,  John  Fether- 
gill, on  flie  8tb  day  of  September,  1897,  made 
and  executed  what  purported  to  be  bis  last 
will  and  testament,  in  which  be  devised  his 
pnqwrty  to  a  stepmn,  Henir  A.  Perrln,  his 
brotbera,  Thomas,  Otto.  Francis,  and  Septi- 
mus Fetberglll,  and  his  sister,  Ellen  Harris. 
He  also  nominated  Otto  FethergUl  as  tbe 
executor  of  his  will.  He  bad  prior  to  that 
executed  another  will  In  which  be  devised 
his  property  to  bis  wife  (then  llTlng);  Eobert 
(now  dead,  and  ttae  father  of  tho  plaintUCs), 
a  brother;  Henry  A.  Perrin,  the  stq^son; 
to  bis  brotbera  and  sisters  above  named; 
and  to  ttie  chlldrra  of  a  deceased  sister, 
Frances  Dudcett  This  will  was  executed  In 
July  of  tlie  year  1889.  Aftw  its  execution, 
and  before  the  making  of  tbe  jwcond  will, 
bis  wife  and  his  brother,  Bobert,  died. 
The  last  will  was  executed  while  testator 
was  In  a  taoapltal  In  the  dty  of  Des  Moines, 
anlEerlng  from  an  attack  of  what  was  pro- 
nounced ''malarial  fever."  On  the  day  of 
tto  execution  testotor  was  very  weak  phyfr 
Ically.  and  the  Jury  might  have  found  that  on 
tbe  previous  day  his  mind  was  wandering; 
and  tliat  be  was  then  Incapable  of  making  a 
will.  But  tbe  testator  apparently  recovered 
from  tills  sickness,  and  about  three  weeks 
before  his  fatal  Illness  went  to  Orundy  coun- 
ty, where  he  died  on  the  last  day  of  October 
_  in  the  year  1901.  At  that  time  he  remember- 
'  ed  tbe  execution  of  the  wlU  while  at  the 
hospital,  and  asked  bis  brother  Otto,  who 
had  taken  it  from  Dos  Moines,  to  see  it  It 


was  given  him,  and,  after  looking  it  over, 
he  handed  it  back  to  his  brother.  Otto,  re- 
marking that  it  was  all  right,  and  It  re* 
malned  in  Otto's  possession  untU  after  John's 
death,  when  he.  Otto,  filed  It  with  tbs  derk 
of  the  Polk  county  court  This  last  will  was 
duly  admitted  to  probate,  and  the  executor 
named  therein  was  apiwlnted  and  qualified. 
This  la  an  Independent  action  at  law  to  set 
aside  the  will,  upon  the  grounds  above  stat- 
ed; it  being  charged  that  defendant  Otto 
FethergUl  Is  tbe  person  who  unduly  Influen- 
ced the  testator  Into  tbe  making  at  the  In- 
strument The  case  was  submitted  to  a 
Jury  on  both  Issues ;  and  defendants  now  con- 
tend, as  they  did  in  the  district  court,  that 
there  was  not  sufficient  evidence  of  either 
undue  Influence  or  of  mental  Incapacity  to 
take  the  case  to  a  jury.  Again  It  Is  con- 
tended that  the  trial  court  was  In  error  In 
submitting  both  Issues  to  fhe  jury,  in  the 
event  we  find  either  was  unsupitorted  by  the 
tratlmony.  Further  complaint  Is  made  of 
some  rulings  on  evidence,  and  of  an  instruc- 
tion given  by  the  trial  court 

1.  The  only  evidence  of  testator's  unsound- 
ness of  mind  at  the  time  the  will  was  execut- 
ed. Is  that  be  was  a  drinking  man,  and  was 
sometimes  Intoxicated;  that  he  was  a  offer- 
ing from  malaria  when  taken  to  tbe  hospi< 
tal;  that  he  had  a  low  fever  when  first  tak- 
en to  that  institution,  which  was  about  a 
week  before  the  will  was  executed;  that  his 
mind  wandered  tbe  day  before  the  wIU  was 
signed,  and  that  he  was  very  weak  physical- 
ly from  the  time  he  was  taken  to  the  hospi- 
tal, until  tbe  will  was  drawn.  Tha%  is  no 
claim  that  testotor  was  demented,  or  tiiat  be 
had  any  general  mental  breakdown.  After 
leaving  the  hospital,  he  attended  to  bis  busi- 
ness as  usual,  and  he  lived  more  than  four 
years  after  the  will  was  executed.  This 
further  showing  was  made  as  to  mental  In- 
capacity.  A  witness  who  rented  John  Fetl^ 
eigUl  a  bouse  went  to  tbe  hospital  evmy 
day  or  two  to  see  blm,  and  he  testified  as 
follows:  "While  John  FethergUl  was  at 
the  ho9ltaI,  I  would  go  In  to  visit  bim,  go 
to  the  bedside,  and  take  him  by  the  hand, 
and  a  portion  of  the  time  be  would  recog- 
nise ma,  and  at  other  tlmca  he  didnt  He 
would  not  have  anything  to  say.  I  would 
ask  him  bow  he  felt  He  would  make  some 
kind  of  a  reply,  'Fairly  well.'  or  'A  litUe 
bettu*,*  or  smnethhig  like  that  I  would 
not  stay  only  a  lOiort  time,  probably  10  w  U 
or  20  minutse.  I  dldnt  urge  him  to  talk. 
I  thought  he  was  too  sick  to  be  tatted  tow 
I  was  at  tbe  hospital  the  sama  day  or  flie 
next  day  after  the  will  was  executed,  and  he 
was  a  ^ck  man  yet  In  my  estimation.  I 
simply  riiook  hands  with  him,  and  probably 
he  would  turn  his  head  and  dose  ott  and  go 
to  sleep  again.  Ha  diOnt  seem  to  want  to 
•ay  anything,  I  don't  know  whether  his 
mind  was  wandralng  or  not  Physically,  be 
was  very  week.   I  think  he  could  raise  his 
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band.  He  waa  bleached  oat,  yery  pale,  and 
was  eoii8idanbl7  emaciated.  He  waa  at  tbe 
boflpltal  two  or  three  weAa.  From  my  ob> 
aerratlon  of  John  FetbergUl,  taking  the 
facta  I  bare  testified  to,  I  wouU  aay  that 
abont  tbe  6tli  day  of  September,  1B87,  I 
wooldnt  hare  considered  bim  of  aonnd 
mind."  CroaarTamlnatlon;  "I  Tlatted  7<An 
FethergiU  often,  aometlmes  before  noon  and 
sometimes  after  noon.  Waa  there  every  day 
or  twob  I  almply  went  In  and  qpoke  to  him, 
as  a  rule  he  would  speak  back,  and  then  he 
would  Ue  over  as  If  thred  and  not  nj  much. 
He  never  talked  as  If  he  waa  out  (tf  his  head 
whoi  I  waa  present  He  didn't  talk  In  any 
way  to  amount  to  anything.  He  waa  Tory 
feeble  and  weak.  My  oplnltm  that  be  waa 
of  unsound  mind  Is  based  on  tba  fact  that 
he  was  Tery  weak  physically.*'  On  redirect 
examination  this  witness  said:  "I  trans- 
acted buslneaB  tor  John  FethergiU  tor  a,  num- 
ber of  years.  I  turned  over  some  money  to 
Otto  there  that  I  had  collected.  I  ooUected 
some  mon^  for  John  while  he  waa  at  tiie 
hospital,  and  turned  it  orer  to  Otto.  I  don't 
remember  tiie  amount  I  didn^t  do  any  biul- 
ness  with  John  while  he  was  at  the  boqiltal. 
and  didn't  attempt  to  do  any.  I  didn't  think 
he  was  competent  to  do  business,  and  that 
la  whj  I  didnt  attempt  to.  do  bn^uess  with 
him." 

Tbls  Is  all  tile  testimony  bearing  upon  tbe 
issue  of  mental  unsoundness,  and  It  is  mani- 
fest that  It  was  not  sufficient  to  take  the 
case  to  a  Jury,  especially  In  view  of  tbe  un- 
equivocal testimony  of  many  disinterested 
witneaaea,  Including  the  doctor  and  nurse,  to 
the  effect  that  tbe  testator  was  of  sound  mind 
when  the  will  was  executed.  There  being 
no  claim  of  general  derangement  of  mind, 
the  bnrdoi  was  tbe  plalntifhi  to  sbow 
that  &t  the  rary  time  tiie  will  waa  executed, 
testator  was  not  of  sufficient  mental  capacity 
to  make  It  Blake  t.  Rourke,  74  Iowa,  5^ 
88  N.  W.  882.  Tbe  only  testimony  olfared 
to  eatabllsh  this  proposition  la  that  wbteb 
we  have  Just  quoted.  To  our  minds  It  was 
Insnffldent  to  take  the  case  to  the  Jury  on 
this  issue.  The  witness  was  a  none^rt, 
and  It  la  dear  that  he  based  his  (pinion  as  to 
unsoundness  upon  testator's  physical  condi- 
tion. HoreoTor,  be  did  not  attempt  to  state 
his  condition  of  mind  on  the  day  the  will 
waa  executed,  but  says  that  ''about  tbe  6tb 
day  of  September  be  wouldn't  have  consider- 
ed him  of  ^nnd  mind."  The  facte  recited 
by  him  upon  which  he  gave  his  opinion  were 
ioaufflcient  to  establish  unsoundness  of  mind, 
and  tiie  witness*  opinion  based  thoeon  Is 
of  no  ixuae  value  than  the  facte  tbemselveB 
would  be  without  his  opinion.  Again  the 
witness  when  asked  to  give  Ibe  basis  for 
his  opinion  said  that  It  waa  testator's  pl^ 
leal  weaknesSL  Yerdlcte  should  not  be  al- 
lowed to  stand  vpon  aucb  testimony,  and  tbe 
lasne  of  mental  unsoundness  should  not  have 
been  snbmltted  to  the  Jury. 

Z  Ttna  testimony  as  to  undue  influence  la 


but  little  If  any  stronger  than  that  relating 
toimsoondneosof  mind.  Otto  FetbarglU  came 
to  Dea  Molnea  In  re9«u»  to  a  tel^ram  an- 
nonndng  his  brother's  severe  illneasL  Shortly 
after  his  arrival,  be  bad  tbe  tnrotbar  removed 
to  thehospltaL  After  his  removal  to  the  hos- 
pital. Otto  went  to  an  attorney  and  had  bim 
draw  tin  will  In  QTOsttoUfWhlch  waa  taken  to 
the  luMpltal  In  ite  omnpleted  condltiMi,  pre- 
pared tn»n  data  fnmlahed  by  Otto,  and  then 
readover  and  attained  to  John  FetboglU  In 
the  abe^kce  of  Otto,  by  tbe  attorney  who  drew 
It;  and  It  waa  Uiereupon  duly  signed  and 
executed  by  tlu  testator;  tbe  witnesses  being 
the  nurse  and  Ibe  doctor  who  were  attend- 
ing him.  Otto  showed  the  will  before  it  was 
signed  by  the  testator  to  two  witnesses,  and 
to  one  of  them  read  It  over.  Ba,  Otto,  as  tbe 
witness  says  seemed  pleased  with  Ite  terms. 
To  other  witnesses  he  explained  why  the 
heirs  of  Frances  Dufftett  and  Robert  Fetbec^ 
gill  were  not  remembered,  and  the  Jury  might 
have  found  tbat  some  of  these  ei^lanatlons 
were  unsattsftu  tory.  If  they  had  been  ad- 
missible In  evidence.  After  the  will  was 
signed  and  witnessed.  It  was  sealed  np  and 
taken  by  Otto  to  his  home  In  Grundy  coun- 
ty, whwe  It  remained  until  testator's  death. 
As  already  stated,  testator  called  for  and 
agate  saw  the  will  In  Grundy  county,  and  he 
made  no  signs  of  dlspleasnre  with  the  terms 
thereof.  Otta*and  some  of  the  other  legatees 
rec^ved  something  more  nadn'  this  will  than 
tb^  would  have  received  under  the  forma: 
on^  and  no  reasm  Is  shown  why  testator 
did  not  rememb«  some  of  bis  nephews  and 
nlecea.  But  this  does  not  establish  undue 
Influence.  If  there  be  any  evidence  of  undue 
Inflnoice  It  is  wholly  drcnmstantlal ;  and 
sndi  as  la  presented  Is  aa  conslatmt  with 
proper  conduct  on  the  part  of  Otto,  aa  It  Is 
with  the  theory  of  undue  Influence.  Oppor- 
tunity and  dis);>08ttl<m  to  procure  a  will, 
which  la  fav<H%ble  to  one  of  the  legatees  la 
not  sufficient  evidence  of  Itself  of  undue  In- 
fluence. Indeed,  there  la  not  an  admissible 
drcomstance  In  tbe  rase,  which  la  not  aa 
conalstait  with  one  theory  as  the  other. 

Counsel  for  appellees  rely  to  some  extent 
upon  dedaratlona  made  by  Otto  Fetbergill, 
one  of  tbe  beneficiaries  under  the  will,  to  the 
effect  that  the  reason  why  plalutUte,  tbe 
heirs  of  Bobert  FethergiU.  were  not  re- 
mraubered  was  because  one  of  the  plalntUEs 
had  undertaken  to  make  him.  Otto,  pay  a 
note  a  second  time.  This  testimony  waa 
objected  to,  on  the  ground  that  "it  calls  for 
an  admission  against  the  Intereste  of  Otto 
FethergUl.  which  Is  not  admissible  sgalnst 
any  other  l^tees  named  in  tbe  wUl  In  con- 
troversy." Tbe  trial  court  ruled  that  the 
testimony  was  competent  **not  only  aa 
agalnat  Otto  FethergiU.  but  also  all  the  rest" 
There  Is  snne  conflict  In  the  authoritlea  re- 
garding tbe  admissibility  of  Oils  sort  of  evi- 
dence^ but  we  have  consistently  held  that 
It  is  Inadmissible,  and  such  seems  to  be  the 
curroit  of  Jndlcdal  opinion.  See  In  re  Ames' 


Digitized  by 


380 


100  N0RTHWE8TBBN  BBPORTEB. 


(low* 


Will.  61  Iowa.  GOe,  2  N.  W.  40S;  Dye  T. 
Toang.  55  Iowa,  438.  7  N.  W.  878;  Hertrlcb 
T.  Hertrlch,  114  Iowa.  044,  87  M.  W.  689^ 
80  Am.  St  Be^  S8&;  Lnndy  t.  linndy,  118 
Iowa.  445,  92  N.  W.  89.  See,  also,  Sbailer  t. 
Bomstead,  99  Bfa».  112;  Renand  r.  Pa«eot 
(Mich.)  81  N.  W.  8;  GardDw  on  Wills,  p. 
142,  and  cases  cited.  Ai^Uees  attompt  to 
meet  these  cases  bj  a  claim  tibat  vren  If 
there  was  enor,  It  was  waived  by  the  anb* 
seqnait  IntzodncUfm  of  Uie  same  kind  of 
testimony  wltbont  objection  by  the  defend- 
ants. It  is  tme  that  defendants  did  not 
object  at  the  time  this  subsequent  testimony 
was  QfTered ;  bnt  tbey  did  more  to  strike  It 
ont,  and  their  motion  was  of  course  over- 
ruled. But  they  were  not  reqidred  to  re- 
peat their  objections  after  th^  had  cmce 
fairly  presented  the  matter  to  the  trial 
court  and  secured  a  ruling.  Metropolitan 
Bank  V.  Commercial  Bank.  IM  Iowa,  682, 
74  N.  W.  26.  We  are  vei7  clear  tiiat  the  Is- 
sue of  mmtal  nneonndness  should  not  have 
beoi  submitted  to  the  Jury.  This  being  true, 
the  case  should  be  reversed  even  though 
there  were  no  other  prejudicial  errors. 
Llngle  V.  Llngle.  121  Iowa.  128.  96  N.  W.  708 ; 
Perkins  v.  Perkins,  116  Iowa,  258,  80  N.  W. 
55.  Appellees  attempt  to  meet  tids  by  a 
claim  Uiat  as  defendants  did  not  ask  for  a 
special  verdict,  th«y  are  In  no  position  to 
complain.  Bnt  this  Is  not  tru&  To  submit 
an  Issue  upon  which  there  was  no  evidence 
is  clearly  erroneous,  and  presumptively  preju- 
didaL  This  for  the  plain  reason  that  tbore 
Is  no  way  tbr  determining  iqxm  wUch  Is* 
sue  the  Jury  found.  In  re  Betts,  118  Iowa, 
111,  84  N.  W.  975,  relied  Upon  by  appellee 
la  not  In  point 

8.  Recurring  again  to  the  Issue  of  nndne 
Influence,  we  cite  in  support  of  the  conclu- 
sion reached  Parker  v.  Lamberts  (Iowa)  104 
N.  W.  452. 

For  the  errors  pointed  out  the  Judgment 
must  be,  and  it  Is,  reversed. 


SEHLBT  V.  8EBLBT-BOWB-LB  VAN  GO. 
•t  aL   (8WBETSER,  PEMBROOK 
ft  GO.  Intervener). 

(Supreme  Court  of  Iowa.   Nov.  21,  1905.) 

1,  RaonVEBS— TXTLK  TO  PbOPEBTT— RiOHT  OT 

Sellsb  to  Rkclaiv  Qoods. 

Where  a  sale  was  Induced  by  the  franda- 
lent  representatlona  of  the  insolvent  buyer  with 
Intent  not  to  pay  for  the  gooda,  the  aeller  could, 
on  promptly  rescinding  the  aale,  recover  the 
goods  or  the  proceeds  thereof  In  the  hands  of 
the  buyer's  receiver. 

2.  PuAoiNo  —  Defcois  —  Motion  to  Make 
Mobs  Specuio. 

Where  a  seller,  in  a  proceeding  to  establish 
a  preferred  claim  In  receivership  proceedings 
against  the  proceeds  of  goods  procured  by  the 
insolvent  through  fraudulent  representations 
and  with  the  Intent  not  to  pay  for  them,  at- 
tempted In  his  petition  of  intervention  to  aet  ont 
the  claim  made,  and  sufficiently  Indicated  the 
general  nature  thereof,  the  defect  in  the  petition 


arising  from  Its  failure  to  he  specific  could  only 
be  reached  by  a  motion  to  make  it  more  spedde. 

[Ed.  Note. — For  cases  in  point,  see  voL  S9, 
Cent  Dig.  Pleading,  M  1173-1193.] 

8.  Saus— Remedies  or  Sellek— Recx>vut  or 
Goods— Election  to  Recoveb  Paid. 
Where  a  seller,  with  knowledge  that  the 
bnyer  procured  tlie  sale  through  frandnient 
representations  and  with  the  Intent  not  to  pay 
for  the  goods,  attempted  to  collect  the  purcbajse 
price,  he  could  not,  on  discovering  that  he  would 
not  secure  much  ot  his  claim,  dect  to  rescind 
the  sale  and  recover  the  goods  or  their  proceeds 
[Ed.  Note.— For  cases  In  point,  see  vol.  43, 
Gent  Dig.  SalM,  |  268.] 

4.  Saue  —  Evidence  or  Blectior  —  Snvn- 
oienct. 

Evidence,  on  the  Issue  whether  a  seller* 
with  knowledge  that  the  sale  was  indoced  by 
the  buyer's  fraudulent  representations  with  In- 
tent not  to  pay  (or  the  goods,  elected  to  treat 
the  sale  valid,  examined,  and  held  to  warrant 
a  finding  that  he  elected  to  treat  the  sale  valid, 
predudmg  a  recovery  of  the  goods  or  tiuit  pro- 
ceeds. 

5.  Saice. 

A  sale  was  Induced  by  the  fraudulent  repre- 
smtatlona  of  the  buyer.  The  buyer  disposed 
of  some  of  the  goods,  and  the  rest  remained  in 
stock.  The  seller  attempted  to  collect  the  pnr^ 
chase  price,  treating  the  account  as  an  entire 
one,  without  separating  his  claim  into  one  aris- 
ing on  contract  so  far  as  It  related  to  the  goods 
sold,  and  Into  one  arising  In  tort  ao  far  as  it 
related  to  the  goods  not  duposed  oL  Beld,  that 
the  seller  rati  Bed  the  entire  sale  and  elected  to 
treat  it  valid. 

[Ed.  Note. — For  cases  In  point  M  v<A.  48. 
Gent.  Dig.  Sales,  I  117.] 

6.  Same— What  CoNOTiTrmcs  SLEonoH. 

Any  unequivocal  act  whereby  a  seller,  with 
knowledge  of  the  buya>^  fraud  In  procuring 
the  sale,  elects  to  treat  the  sale  valid,  whether 
made  in  court  or  not  la  a  sufficient  election  to 
prevent  him  from  snbseqaently  resdndlng  the 
aale  on  the  ground  of  the  fraud. 

7.  Save — Evfect  or  Election. 

An  election  by  a  seller  to  treat  ss  valid  a 
•ale  induced  by  the  fraud  of  the  buyer  Is  con- 
clusive, though  no  injury  has  been  dons  hj 
reason  of  the  election,  or  would  result  tram 
setting  it  aside. 

Appeal  from  District  Court,  Polk  Oonntys 

A.  H.  McVey,  Judge. 

This  Is  a  proceeding  to  eatabllab  a  pre- 
ferred claim  In  a  receivership  proceeding 
ui>on  the  proceeds  of  certain  goods  whlcli 
it  Is  claimed  were  obtained  from  the  Inter- 
vener, Sweetser,  Pembrook  &  Co.,  by  the 
Seeley-Howe-Le  Van  Company  through  false 
and  frandnient  representations,  and  with 
Intent  not  to  pay  for  the  same.  The  receiver 
deoled  the  alleged  frand;  pleaded  that  in- 
tervener elected  to  confirm  the  sale,  and  is 
estopped  from  repudiating  it;  and  laches  on 
Its  part  after  discovering  the  alleged  fraud. 
The  case  was  tried  to  the  court  without  a 
Jnry,  resulting  In  a  Judgment  dismissing  the 
petition  of  intervention,  and  Intervener  ap- 
peals. Affirmed. 

Berrylilll  ft  Qnny,  for  anw^uit  N.  T. 
Guerna^  and  B.  D.  Samacm,  tor  anptile& 

DBEMBB,  J.  Tin  qoestlons  presented  are 
naitltsr  new  nor  complicated,  The  Seeley- 
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Howe-Le  Van  Company  was  a  corporation 
doing  business  In  the  city  of  Des  Uolnea. 
Between  the  2d  day  of  January  and  the  8d 
day  of  March,  1902.  Bweetser,  Pembrook  & 
Go.  delivered  to  said  corporation,  upon  an 
order  taken  In  November,  1901,  a  large  quan- 
tity of  goods  upon  credit  It  Is  claimed  that 
these  goods  were  obtained  by  fraud,  In  that 
the  corporation,  through  its  agents  and  by 
means  of  reports  to  a  commercial  agency, 
falsely  represented  Its  financial  condition 
and  the  state  of  Its  accounts,  which  repre- 
sentations were  relied  upon  by  the  Inter- 
vener, and  were  the  inducement  to  the  sale. 
It  Is  also  claimed  that  the  corporation  was 
In  fact  insolvent  at  the  time  of  the  sale, 
which  fact  Its  officers  knew,  and  that,  when 
It  purchased  the  goods,  It  did  not  intend  to 
pay  for  them.  We  are  constrained  to  hold 
that  both  of  these  claims  are  true,  and  that, 
If  Intervener  had  promptly  rescinded  the 
sale.  It  might  have  secured  the  goods  or  the 
proceeds  thereof  In  the  bands  of  the  re- 
celyer.  Deere  v.  Morgan,  114  Iowa,  287, 
86  N.  W.  271,  Is  the  only  authority  we  need 
cite  lu  support  of  this  proposition,  although 
there  are  many  other  cases  equally  ap- 
plicable. 

Appellee's  contention  that  the  petition  of 
intervention  Is  not  sufficiently  specific  la 
without  merit  There  were  sufficient  alle- 
gatlona  to  indicate  the  general  nature  of  In- 
tervener's claim,  and.  If  the  receiver  de- 
sired a  more  specific  statement,  he  should 
have  moved  therefor.  Of  course,  mere  gen- 
eral statements  of  fraud  are  Insufficient 
But,  where  attempt  Is  made  to  set  out  the 
exact  claim  made,  if  that  be  not  sufficiently 
epeclflc,  the  defect  must  be  reached  by  mo- 
tion, and  not  by  such  a  claim  as  Is  here 
made  In  argument  only.  We  shall  not  set 
out  the  facts  upon  which  we  base  our  con- 
clusion of  fraud.  They  are  many  and  cogent, 
and  lead  to  the  inevitable  conclusion  that 
a  manifest  fraod  was  attempted  to  be  per- 
petrated upon  the  seller  of  the  goods.  So 
that  Intervener  la  entitled  to  recover,  unless 
It  be  for  some  of  the  matters  pleaded  by  the 
receiver  In  answer  to  the  Intervener's  pe- 
tition. These  are,  first,  an  election  by  the 
Intervener  with  full  knowledge  of  the  facts 
to  treat  the  sale  as  valid;  and,  second,  ac- 
quiescence and  delay  on  Its  part  for  such 
a  length  of  time  as  to  bar  It  of  the  remedy 
of  r^KissIon.  As  said  In  Elevator  Go.  v. 
U.  P.  B.  R.  Co.,  97  Iowa.  710,  86  N.  W.  1059. 
"The  rule  In  regard  to  the  election  of 
remedies  Is  stated  In  Thompson  v.  Howard, 
81  Mich.  312,  as  follows:  'A  man  may  not 
take  two  contradictory  poaitloiia,  and  wbne 
be  has  a  rl^t  to  choose  one  of  two  modes  of 
redress,  and  the  two  are  so  Inconsistent  that 
the  assertion  of  one  Involves  the  negation 
or  repudiation  of  the  other,  his  deliberate 
and  settled  choice  of  one,  with  knowledge, 
or  means  of  knowledge,  of  such  facts  as 
wonld  anthoriM  a  reeort  to  each,  will  pre- 


clude him  thereafter  from  going  back  and 
electing  again.  Any  decisive  act  of  the 
party,  with  knowledge  of  his  rights  and  of 
the  fact,  determines  his  election,  in  the  case 
of  conflicting  and  Inconslatent  remedies.* " 
Again,  the  right  to  rescind  must  be  exer- 
cised within  a  reasonable  time  after  the 
discovery  of  the  fraud.  Upton  Mfg.  Co.  v. 
Huiske,  69  Iowa,  567,  29  N.  W.  621.  In 
Evans  v.  Montgomery,  50  Iowa,  S25,  It  is 
said,  in  speaking  of  rescission  for  fraud : 
"The  law  requires  him,  upon  discovering  the 
fraud,  to  announce  and  adhere  to  his  purpose 
of  rescinding  the  contract.  This  announce- 
ment should  have  been  made  certainly 
within  a  reasonable  time.  A  delay  of  three 
years,  and  acts  and  declarations  inconsist- 
ent with  such  intention,  would  raise  the 
legal  presumption  that  he  had  ratified  the 
contract  and  waived  all  right  to  rescind 
it"— citing  Rawson  v.  Harger,  48  Iowa,  209. 
See,  also,  Grymes  t.  Sanders,  98  U.  8.  65, 
28  L.  Ed.  798. 

We  turn  now  to  the  record  to  discover  if 
intervener  made  such  an  election,  inccmslstent 
with  Its  right  to  rescind  and  recover  the 
goods,  or  did  inch  things,  with  knowledge  of 
the  fraud  which  had  been  perpetrated  upon 
It  as  to  evince  an  intention  to  waive  Its 
right  of  rescission  and  to  ratify  the  contract 
or,  as  the  books  say,  "did  play  fast  and  loose 
In  the  mattar."  The  receivor  was  appointed 
on  the  17th  day  of  March.  IdOZ,  and  on  the 
24tb  of  that  month  one  Walsh,  representing 
the  Intervener,  appeared  in  Des  Moines,  where 
the  Insolvent  corporation  bad  l>een  doing 
business,  and  proceeded  immediately  to  ad- 
vise himself  regarding  the  affairs  of  the  cor- 
poration. His  employers  had  already  sug- 
gested to  him  the  remedy  of  replevin.  A  mo- 
tion was  made  to  discbarge  the  receiver,  and 
a  hearing  was  had,  which  Involved  an  Investi- 
gation of  all  the  business  affairs  of  the  con- 
cern. Walsh  was  present  at  this  bearing, 
and,  claiming  to  represoit  one  of  the  largest 
creditors  of  the  corporation,  undertook  to 
advise  the  trial  court  as  to  the  best  course  to 
pursue  to  wind  up  the  corporate  affairs. 
After  learning  all  of  the  facte  relating  to  the 
corporation  he  undertook  to  adjust  the  matter 
of  his  employer's  claim  for  the  benefit  or 
supposed  benefit  of  bis  principal,  and  entered 
Into  many  negotiations  for  the  sale  of  the 
goods  ttien  In  the  receiver's  bands.  Both  he 
and  his  employer  knew  they  had  the  right 
to  replevin  such  goods  sold  by  them  as  re- 
mained In  the  stock,  for  their  correspondence 
is  conclusive  on  this  point  Instead  of  Im- 
mediately repudiating  the  sale,  th^  encour- 
aged and  advised  the  court  and  the  receiver 
to  make  the  sale  of  the  goods  of  the  corpora- 
tion then  in  Uie  hands  of  the  receiver,  and 
consulted  with  both  as  to  the  best  manner  of 
maUng  the  sale.  They  stored  Into  a  written 
contract  with  one  A.  B.  Seel^,  the  wife  of 
0.  H.  Seel^,  one  at  the  memt>«rH  of  the 
corporation,  whereby  thej  undertook  to  bid 
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at  tbe  receiTer'a  sale,  for  the  goods,  farnltiire, 
and  flztnrea,  a  warn  not  exceeding  931,000,  for 
13m  pnrpoae  of  inrotecting  Ouir  entire  claim, 
amounting  to  sometMng  over  94,000,  hoping 
in  this  way  to  secure  at  least  SO  centa  on  tb» 
dollar  iq;>on  the  entire  claim.  Trne,  by  the 
terms  of  Oie  contract  they  were  to  resell 
tbe  goods  to  A.  B.  Seel^,  and  she  was  to 
pot  igt  9B,000  of  the  purchase  price  be> 
fore  tta^  made  Uie  bid,  which  she  nerer 
in  fact  did.  Intervoiw  did,  however,  at- 
toid  tbe  recdver's  sale,  and  onder  an  ar- 
rangement wltii  anoUier  prc^osed  purchas- 
er bid  npcm  tbe  goods;  its  Md  bdng  within 
910  of  the  highest  one  at  the  salei  It  made 
ererj  effort  within  its  power  to  obtain  a  set- 
tlement of  Ito  claim,  and  to  secure  a  part  ot 
it,  at  least,  tlirougb  Uie  recelTendilp  inmceed- 
Ings,  and  at  all  times  down  to  ttie  commmoe- 
ment  of  this  suit,  which  was  on  the  10th 
day  of  April,  1S02,  recognized  the  corpora- 
tion as  Its  debtor  for  tbe  oitlre  amount  of 
goods  shipped  it,  although  It  had  fall  knowl- 
edge <rf  the  firand  perpetrated  upon  it,  and  of 
its  right  to  bring  a  replevin  actlim  to  recorw 
tbe  goods. 

As  It  failed  to  get  the  goods  at  tbe  re- 
cover's  sale,  and  as  all  of  Itti  plans  and  ar- 
rangements with  ottaw  persons  to  acquire 
tbe  stock  and  thus  protect  It  failed,  tt  com- 
menced this  action,  which  is  in  tbe  nature  of 
a  replevin  proceedings,  claiming;  not  as  a 
creditor,  bat  as  tbe  bolder  of  tbe  l^al  title 
to  the  goods  shipped  by  it  to  Ibe  corpwatlon. 
It  undoubtedly  entertained  tbe  motion  of 
taking  such  goods  as  it  could  Identify,  Bhould 
its  other  plans  fail,  from  tbe  very  beginning; 
but  it  coudaded  to  try  some  other  remedy 
first,  holding  the  rq;»levin  iwoceedlngs  In  re- 
serve in  tbe  evmt  It  failed  to  secure  Its 
claim  or  a  considerable  proportion  thereof 
as  a  general  creditor  of  the  corporatUML  As 
a  matter  of  fact  it  did  not  bring  its  action  of 
replevin  antll  Its  other  plans  failed  and  it 
discovered  that  It  was  not  going  to  secure 
any  great  part  of  its  claim  as  a  general 
creditor.  As  said  In  Grymes  v.  Sanders,  su- 
pra :  "Where  a  party  desires  to  rescind  iqjton 
the  ground  of  mistake  or  fraud,  he  must,  up- 
on the  discovery  of  tbe  facts,  at  once  an- 
nounce his  purpose  and  adhere  to  It  If  he 
be  silent,  and  continue  to  treat  the  [nvpert; 
as  his  own,  be  will  be  held  to  have  waived 
the  objection,  and  will  be  conclusively  bound 
by  tbe  contract,  as  if  the  mistake  or  fraud 
had  not  occurred.  He  is  not  permitted  to 
play  fast  and  loose.  Delay  and  vacillation 
are  fatal  to  the  right  which  had  before  sub- 
sisted." See,  also,  as  announcing  the  same 
rule,  Scblffer  v.  Diets.  83  N.  T.  300;  Dennis 
V.  Jones  (N.  3.)  14  Atl.  913,  6  Am.  St  Rep. 
890;  Bell  v.  Keepers  (Kan.)  17  Pac  785; 
Terry  v.  Manger  (N.  T.)  24  N.  B.  272,  18  Am. 
St  Rep.  803,  8  L.  R.  A.  210.  Indeed,  this 
rule  is  unquestioned  and  undisputed;  and  tbe 
main  question  in  the  case  is  one  of  fact: 
Did  Intervaer.  with  full  knowledge  of  the 


facts,  Other  eq^ressly  or  Impliedly  alBrm 
the  contract  of  sale  or  recognize  It  as  bind- 
ing? Did  it  place  itsdf  in  a  positlOD  to 
play  tBBt  and  loose?  IHd  it,  by  driay.  vac- 
illation, or  acqulescoice,  for  a  considerable 
length  of  time  after  dlMoverbig  tbe  fraud 
so  treat  the  transaction  as  to  be  bdd  to  a 
ratlflcatlon  of  tbe  sale?  These  qneatlonB 
were  primarily  for  the  trial  court,  which 
evidently  held  that  there  was  an  decticm  on 
the  part  of  intervener  to  treat  Uie  sale  as 
valid.  With  this  finding  we  are  constrained 
to  agree. 

Appellant  says,  In  answer  to  these  proposi- 
tions, that  It  was  not  only  a  general  creditor 
on  account  of  goods  sold  which  could  not  be 
Identified,  but  as  well  a  claimant  to  specific 
articles  of  goods  then  In  stock  by  reason  of 
the  fraud  perpetrated  upon  It;  and  that  it 
had  the  rlgbt  as  a  general  creditor,  to  do 
what  It  did  without  being  held  to  a  ratifica- 
tion of  tbe  entire  transaction.  There  may 
be  some  doubt  of  this  proposition  of  law,  but 
conceding  arguendo  Its  correctness,  the  facts 
are  not  such  as  to  make  It  applicable  hoe. 
Intervener  did  not  by  any  conduct  on  Itx 
part  indicate,  when  treating  the  sale  as 
valid,  that  It  was  ratifying  but  a  part  of  the 
transaction.  It  did  not  at  any  time  separate 
Its  claim  into  one  arising  upon  contract  and 
another  for  tort  In  all  that  it  did  as  a 
general  creditor  it  treated  Its  account  as  an 
entire  one,  and  ratified  tbe  entire  transaction, 
if  It  ratified  any  part  of  It  But  it  is  said 
that  as  totervener  took  no  legal  steps  to 
enforce  its  rights  as  a  general  creditor,  the 
doctrtoe  of  election  of  remedies  does  not  ap- 
ply. This  is,  perhaps,  technically  true,  but 
this  is  a  case  of  election  of  rights  as  well  as 
one  where  the  doctrine  of  election  of  reme- 
dies might  apply,  and  no  action  in  court 
need  be  taken  for  the  basis  of  such  an  elec- 
tion. Any  unequivocal  act  with  knowledge 
of  the  fraud,  whether  in  court  or  not,  ta 
sufficient 

Further.  It  Is  argued  that  as  no  one  was 
prejudiced,  the  doctrine  of  election  does  not 
apply.  But  this  Is  not  a  sound  proposltloD 
of  law.  If  tt  were,  there  Is  enough  In  In- 
tervener's conduct  to  supply  this  element  of 
estoppel  In  the  Elevator  Case,  supra,  it  is 
said  that  an  electton  <mce  made  Is  final  and 
conclusive,  even  though  no  injury  has  been 
done  by  the  choice,  or  would  result  from  set- 
ting It  aside.  See,  also,  on  this  proposition, 
Terry  v.  Munger  (N.  T.)  24  N.  B.  272, 18  An. 
St  Rep.  808.  8  L.  R.  A  216.  While  tbe  de- 
lay in  this  case  was  not  in  Itself  suflkdokt 
to  indicate  an  election,  the  trial  court  was 
Justified  In  ihidlng  that  it  was  accompanied 
by  such  acts  and  conduct  on  the  part  of  In- 
tervener as  to  evlnee  an  election  on  its  paK 
to  treat  tbe  corporation  as  its  dditor  for  ttie 
full  amount  of  tbe  goods  shipped. 

The  decree  of  tlie  district  court  seems  to 
be  correct  and  it  is  affirmed. 
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HENDERSON  t.  CALHOUN  COUNTY. 
(Snpreme  Conn  of  Iowa.  Dec.  12,  180S.) 

L  Drajus— Aaaxsaiiizn  or  DAiCAon— Tub 

roB  ApPKAi.. 

Code,  S  1947.  provides  for  an  an>eal  from 
the  amount  of  damages  in  drainage  proceeding 
in  the  same  manner  ^ipeale  may  be  taken  In 
the  location  of  roads,  and  In  the  same  time. 
Section  1513  provides  that  i^peals  in  road  eases 
mast  be  taken  in  20  days  after  the  final  decision 
of  the  saperriBors.  There  Is  no  provision  as 
to  time  for  filing  the  report  of  aioraiseis,  nor 
Ibr  notice  of  soch  filing.  Held  that,  though  in 
drainage  proceedings  the  supervisors  cannot 
change  the  award  of  appraisers  so  that  their 
report  is  final,  neverthelMS  api>eal  need  not  be 
taken  in  20  dm  after  the  fiUng  of  their  award, 
bnt  nmj  b«  taken  In  20  daya  after  the  order  of 
flw  commlarionen  eBtabUulng  the  drain. 
2,  Sahb— NonoB— Sbbtioi  or  PxnnoinBa. 

Code,  f  1047,  provides  tor  an  appeal  in 
drainage  proceedings  in  the  same  manner  appeal 
maj  be  taken  In  the  location  of  roads.  Section 
1513  declares  that,  if  a  road  is  established  on 
etmdition  that  petitioners  pay  the  damages, 
Dotioe  vt  appeal  shall  be  served  on  the  four 
penoom  first  named  in  the  petition.  Section 
1041  provides  that  claims  for  damages  in  drain- 
age proceedings  mnat  be  i»aid  or  secured  by  the 
partfea  benefited.  Section  1046  provides  for  an 
apiiorcionment  of  the  entire  cost  among  the 
owners  of  the  UukI  benefited.  BeU,  that  notlca 
of  appeal  In  drainage  proceedings  must  be 
Mrved  on  the  petitioners. 

Appeal  from  District  Court,  Calhoun  Coun- 
ty;  z:  A.  Church,  Judge. 
The  opinion  states  the  case.  Affirmed. 

A.  N.  BotBford  and  J.  F.  Lavender,  for 
■nielbuit.  11  BL  Hntcbteon,  tor  appellee^ 

8HERWIN,  O.  J.  The  controTersy  In  this 
case  arises  over  proceedings  for  the  establish- 
ment of  a  ditch  under  title  10,  chapter  2, 
of  the  Code  of  1807.  The  appellant  Is  the 
owner  of  land  through  which  the  ditch  passes, 
and  in  doe  time  and  in  proper  manner  made 
a  claim  for  damages,  whereupon  appraisers 
were  appointed  by  the  county  auditor,  as 
proTided  by  section  1941  of  the  Code,  and 
they  assessed  the  plalntUTs  damages,  and 
Sled  their  award  on  the  0th  day  of  May, 
1903.  On  the  4tb  day  of  Jane  the  board  of 
saperviflors  established  the  ditch  without 
changing  the  award,  and  on  the  IStb  day  of 
the  same  month  the  plaintiff  served  notice 
of  an  appeal  from  the  award  on  the  county 
auditor  alone.  A  motion  to  dismiss  the  ap- 
peal, because  it  was  not  taken  In  time  and 
because  the  notice  was  not  served  on  the 
proper  persons,  was  sustained  by  the  dis- 
trict court,  and  the  plaintiff  appeals. 

Two  questions  are  presented  for  determlna- 
tlou:  First,  should  the  appeal  have  been 
taken  within  20  days  after  the  filing  of  the 
award  on  the  9th  day  of  May?  And.  second, 
should  the  notice  of  appeal  have  been  served 
on  the  four  persons  first  named  In  the  petition 
for  the  ditch?  Section  1947  of  the  Code  pro- 
vides for  an  appeal  to  the  district  court  "from 
the  amount  of  damages  allowed  in  the  same 
manner  appeal  may  be  taken  in  the  location 
of  roads  and  within  the  same  tim&"  Section 
1S18  proridea  Cor  an  appeal  In  road  casein 


and  declares  that  It  muBt  be  taken  within 
20  daya  after  the  final  decision  of  the  board 
of  Buperrlaors,  and.  further,  "If  the  road  has 
bem  eatabllBbed  on  condition  that  the  peti- 
tlonere  thwefor  pay  the  damages,"  the  notice 
of  appeal  "shall  be  s^red  on  the  four  per- 
sons first  named  in  the  petition."  It  will 
be  noticed  that  an  appeal  under  section  1613 
Is  from  the  final  decision  of  the  board.  In 
proceedings  for  the  estabilsbmnit  of  a  road, 
the  damages  are  assessed  in  the  first  Instance 
by  ai^raisers ;  but  the  statute  also  provides 
that  the  finding  may  be  reviewed  by  the 
board,  and  the  damages  be  Increased  or 
diminished.  Section  1947  permits  an  appeal 
"from  the  amount  of  damages  allowed,"  and 
the  appellee  contends  that  as  the  board  of 
Bupervisora  had  no  power  to  change  the 
award,  It  became  In  fact  final  when  the  re- 
port was  filed,  and  that  an  appeal  tiierefrom 
should  have  been  taken  within  20  days.  It 
may  be  conceded  that  the  argument  Is  not 
without  force,  and  yet  we  do  not  believe  that 
the  Legislature  intended  to  require  an  appeal 
upon  the  filing  of  the  appraisers'  report  The 
establishment  of  the  ditch  was  discretionary 
with  the  board  after  a  bearing,  and  under 
the  provisions  of  section  1041  It  could  not 
be  established  or  located  until  after  the 
claims  for  damages  had  been  disposed  of  by 
an  assessment,  and  by  either  payment  or 
security  therefor,  as  provided  In  the  section. 
The  statute  under  consideration  does  not  fix 
any  time  for  the  report  of  the  appraisers, 
or  provide  any  notice  to  claimants  of  the 
filing  of  such  reiwrt;  and.  If  the  appellee's 
contention  be  correct,  the  claimants  would 
be  required  to  keep  constant  watch  over 
the  auditor's  office,  *  to  protect  their  right 
of  appeal,  white,  if  the  ai^al  may  be  taken 
after  the  final  action  of  the  board  establish- 
ing the  ditch,  the  time  Is  definitely  fixed  by  the 
law.  The  road  statute  is  definite,  and  Its 
purpose  is  clear  to  require  no  appeal  until  it 
shall  become  necessary  on  account  of  the  final 
disposition  of  the  matter.  The  same  reason 
exists  in  this  case.  No  claimant  for  damages 
could  tell,  In  advance  of  the  ^tabllshment 
of  the  ditch,  whether  he  would  want  to  ap- 
peal from  the  award  of  damages ;  but  under 
appellee's  theory  be  would  be  compelled  to 
appeal,  and  possibly  to  try  his  case,  before 
final  action  of  the  board.  The  law  does  not 
require  the  doing  of  useless  things,  and  we 
feel  sure  that  the  Legislature  did  not  intend 
to  require  an  appeal  in  these  cases  upon  the 
filing  of  the  report  of  the  appraisers. 

Was  a  notice  of  appeal  to  the  four  persons 
first  named  in  the  petition  necessary?  If 
It  was,  the  appeal  was  properly  dismissed, 
notwithstanding  our  conclusion  that  it  was 
served  on  the  auditor  in  time.  It  will  be 
observed  that  notice  to  the  petitioners  in 
road  cases  la  necessary  when  the  road  Is 
established  or  altered  on  condition  that  the 
petitioners  therefor  pay  the  damages.  This 
notice  is  required,  so  that  the  petitioners  as 
a  body  may  have  an  opportunity  to  appear 
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And  protect  themselres  against  on  unjust  or 
■excesstve  award  ot  damages.  Under  the  pro- 
rlsloDB  of  the  Code  a  petition  for  a  ditch 
was  necessary  to  give  the  board  jurlsdlcUou. 
Section  1940.  When  claims  for  damages 
were  filed,  and  the  assessment  thereof  was 
made,  they  were  to  be  paid  or  secured  in 
the  first  instance  by  the  parties  benefited  by 
the  improvement  Section  1941.  As  this  pay- 
ment or  security  was  required  before  final 
action  of  the  board,  It  is  fair  to  presume 
that  It  was  contemplated  by  the  act  that 
It  would  be  paid  or  secured  by  those  who 
had  petitioned  for  the  improrement  If  this 
were  all,  however,  it  might  be  doubtful 
whether  an  Interest  existed  which  would  re- 
quire a  notice  of  appeal  as  in  road  cases. 
But  it  is  not,  for  section  1946  provided  for 
■an  apportionment  of  the  entire  cost  and 
damages  for  the  improvement,  and  an  as- 
sessment thereof  among  the  owners  of  the 
land  benefited  thereby.  True,  this  assessment 
was  levied  on  the  lands  and  collected  as  other 
taxes  are,  and  was  disbursed  by  the  county 
treasurer.  But  the  petitioners,  and  the  other 
owners  whose  lands  were  benefited,  paid  every 
ceat  of  the  cost,  expense,  and  damages,  just 
u  the  petitioners  do  In  road  cases,  where  the 
road  is  established  on  conditlona  Being 
compelled  by  the  statute  itself  to  contribute 
to  the  expense  of  establishing  the  ditcti,  the 
petitioners  therefor  were  deeply  interested 
in  the  question  of  damages,  and  were  enti- 
tled to  tile  notice  provided  for  In  section  1513. 

As  no  notice  was  given  to  them  as  provided 
therein,  the  appeal  was  rightly  dismissed; 
wmI  the  Judgment  Is  affirmed. 


DB  LAVAL  SEPARATOR  00.  T.  SHARP- 
LESS. 

(Sapreme  Gonrt  of  lom.  Dec  12,  1005.) 

Appkai^HjlSUUESB  Ebbor— IicsTBtronoNS. 

In  an  action  to  recover  the  possession  of 
five  cream  separators,  plaintiff  claimed  that  he 
was  the  owner  of  the  separators,  and  had  con- 
signed them,  to  defendant  as  agent  to  be  sold 
on  commission,  whereas  defendant  dented  tiiat 
he  was  plaintilFs  agent,  and  claimed  that  he 
had  purchased  the  machines  outright ;  the  prin- 
cipal issue  being  the  nature  of  the  contract 
nnder  which  defendant  had  acquired  possession 
of  the  separators.  The  court  (^rved  that,  if 
the  contract  was  one  of  agency,  plaintiff  was 
the  owner  of  the  machines  and  entitled  to  the 
possession  tliereof,  while,  if  the  contract  was 
one  of  purchase  by  defendant,  defaidant  was  the 
owner  and  entitled  to  the  possession  of  the 
machines.  Held,  that  conceding  that  three  of 
the  machines  had  been  sold  by  defendant,  so 
that  plaintiff  eonld  in  no  event  recover  more 
than  two  machines,  error  in  the  charge  In  an- 
thorislnff  a  recovery  of  all  the  machines  or  of 
none  was  harmless  to  plaintiff. 

Appeal  from  District  Court,  Pottawattamie 
County ;  A.  B.  Thomell,  Judge. 

Action  to  recover  the  possession  of  five 
cream  separators,  under  a  claim  that  plaintiff 
was  the  manufacturer  thereof  and  Is  now 
tht  owner  ot  th*  aamt.  Defendant  denied 


plaintiff's  claim,  and  pleaded  ownership  in 
himself.  On  these  issues  the  case  was  tried 
to  a  jury,  resulting  in  a  verdict  and  Judg- 
ment  for  defradant  and  plaintiff  appeals. 
Affirmed. 

B.  R.  Doffle  and  Garr,  Hewitt,  PaAet  ft 
Wright,  for  appellant  Harl  &  Tinley,  for 

appellee. 

DEEMER,  J.  Appellant  presents  bat  one 
question  on  this  appeal,  and  that  Is  the 
correctness  of  an  Instruction  ^ven  by  the 
trial  court,  to  the  effect  that  either  plaintiff 
or  the  defendant  was  entitled  to  each  and 
all  of  the  machines  in  controversy,  whereas 
it  was  conceded  that,  as  to  three  ot  them, 
there  could  under  the  evidence  hare  been  no 
recovery  by  the  plaintiff. 

Plaintiff  claimed  that  it  consigned  thv 
separators  to  defendant  as  its  agent,  to  be 
sold  on  commission;  and  the  record  shou-b 
that,  when  the  action  was  commenced,  de- 
fendant had  sold  three  of  them,  and  bad 
delivered  them  to  the  purchasers.  Defendant 
denied  that  he  was  plaintiff's  agent,  and 
claimed  that  he  had  purchased  the  machines 
outright  In  view  of  these  claims,  the  trial 
court  in  its  instructions  said:  "Fifth.  As 
before  stated,  if  the  contract  between  Gra- 
ham and  the  defendant  was  that  the  defend- 
ant should  receive  the  machines  as  the.  agent 
of  the  plaintiff  company,  and  sell  the  same 
on  commission,  machines  not  sold  to  be  re- 
tamed  to  the  plaintiff  company  or  Graham, 
and  the  machines  In  question  were  shipped 
to  the  defendant  under  said  contract,  then 
the  plaintiff  company  is  the  owner  of  the 
machines  In  question,  and  entitled  to  the 
possession  thereof.  Sixth.  If  the  contract 
between  Graham  and  the  defendant  was  that 
defendant  shonld  buy  the  machines  and  pay 
therefore  a  certain  per  cent  lees  than  the 
listed  price  thereof,  and  the  machhies  in  ques- 
tion were  received  under  said  contract  by 
the  defendant,  then  the  defendant  Is  the 
owner  thereof,  and  entitled  to  the  possession 
of  the  machines  in  qnestion."  Two  forms 
of  verdict  were  submitted — one  in  favor  of 
plaintiff  for  all  the  property,  and  the  other 
for  the  defendant — and  in  each  all  of  the 
machines  were  enumerated,  and  a  blank  left 
for  the  jury  to  fix  the  value  of  each  in  the 
verdict  returned  by  It  The  verdict  was  for 
defendant  for  each  and  all  of  the  ma<^nes; 
the  value  of  each  being  found  by  the  jury. 
When  the  action  was  commenced,  a  vrrlt 
was  Issued,  and  the  sheriff  was  not  able 
to  find  moire  than  two  of  the  separators 
to  tate  under  his  writ 

The  principal  question  in  the  case,  how- 
ever, was  the  nature  of  the  contract  under 
which  defendant  had  acquired  possession  of 
the  property;  and,  even  if  It  be  conceded 
that  in  no  event  could  plaintiff  hare  re- 
covered more  than  two  of  the  machines, 
the  error  in  the  Instruction  was  not  prejn- 
dicial  to  the  plaintiff.  No  reference  was 
made  In  the  Instructions  to  defendant's  sale 
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of  tlie  tbree  mactaloes,  and  tbe  Jury  could 
not  have  nnderatood  that  fbtn  (act  bad  any 
relevancy  to  tbe  caae.  Moreover  there  Is 
no  evidence  that  ttiese  tiiree  macblnes  were 
sold  by  defoidant  prhn-  to  the  commencement 
of  this  action.  Therefore,  mider  tbe  Instmc- 
ttons,  If  the  jury  bad  found  Ibe  arransements 
to  have  been  as  plalntlfT  contended  they 
wer^  It  would  have  returned  a  verdict  for 
all  of  the  machines.  Hence  tbe  error,  U 
any  tboe  be,  was  prejudicial  to  tbe  defend- 
ant 

There  Is  no  error  of  which  tbe  plalntltt 
may  Justly  complain,  and  the  Judgmoit  Is 
afBrmed. 


JOBErr-BBTHARD  00.  v.  GLENWOOD 

CANNING  CO. 
(Supreme  Court  of  Iowa.  Dec  12,  1905.) 

8aI.es— COSTBACTB — CORBEBPONDEROE. 

Broken  received  a  letter  from  defendant, 
stating  that  defendant  could  offer  com  at  a 
certain  price  and  that,  ifprlce  was  Batisfactorr, 
■amples  would  be  sent  The  brokere  telegrauhed 
that  they  would  accept  the  com,  and  that  plain- 
tiff was  the  proposed  bnyer,  and  that  umples 
shonid  be  exprewed.  Tbe  broken  also  wrote 
Btating  that  there  waa  no  question,  but  that  if 
tbe  corn  was  good  standard  it  would  be  ap- 
proved. Eel4,  ttitit  tbe  oorrespondence  did  not 
amount  to  a  contract. 

Appeal  from  District  Court,  Mills  County; 
A.  B.  Thomell,  Judge. 

Action  to  recover  damages  for  breach  of 
contract  by  defendant  to  deliver  goods  In  ac- 
cordance with  an  allied  completed  contract 
of  sale.  A  demurrer  to  the  petition  was  sus- 
tained, and  from  Judgment  thereon  In  defend- 
anVn  favor  plaintiff  appaia.  Affirmed. 

If  ayns  ft  Haielton  and  Dan  r.  Banm,  tor 
appellant  O.  B.  Dean,  for  aweltoeu 

McCtAIN,  J.  From  the  allegation  of  the 
petition  it  appears  that  tbe  firm  of  Jones 
Bros.,  engaged  In  the  brokerage  bus  in  ess  as 
bn^ra  and  sellers  of  groceries,  provislona, 
and  prodnoe  at  Peoria,  IlL,  received  a  letter 
from  tbe  defendant  company  doing  buriness 
at  Glenwood,  Iowa,  In  ttieae  words:  *'Xonr 
postal  card  Is  received,  and  in  reply  will  say 
we  can  offer  1,000  cases  Glenwood  com  at  70c, 
t.  o.  b.  factory,  for  quick  acceptanceu  If 
price  is  satlstactCHry  will  send  samples." 
They  Immediately  r^led  by  telegram  as 
fttUowa:  "Accept  thousand  com,  seventy,  f.  a 
b.,  regular  terms.  Writing  buyers  name. 
Have  yon  any  moret"  A  subsequent  telegram 
Ml  tbe  same  day  advised  defendant  that  the 
plalntlfC  Arm  was  the  proposed  buyen  of  tbe 
corn,  and  directed  defendant  to  "e^ess  us 
samples  today."  Jones  Bros,  wrote  fully  on 
that  da^conflrmtng  their  telegrams  accQiting 
what  was  assumed  to  be  an  offer  to  sell  con- 
tained in  deftadanfs  letter  above  quoted,  and 
disclosing  the  name  of  plaintiff  firm  as  the 
proposed  buyers.  The  letter  contained  this 
farther  language:  "We  will  immediately  tele- 
graph you  as  soon  as  we  receive  the  samples. 


Tbwe  ia  no  question  if  the  com  Is  good 
standard,  but  what  ttiey  iHll  be  apinwed." 
On  October  2d,  following,  Jones  Bro&  wrote 
to  defendant:  "We  have  not  yet  received 
samples  of  the  com  which  we  purchased  for 
Jobst-Bethard  Co.,  on  the  201b.  Kindly  send 
these  promptly,  and  they  will  arrange  to 
move  them  wltiiout  delay."  On  the  next  day, 
def^dant  replied  to  Jones  Bros,  that  the 
com  offered  was  sold  to  othm  beftne  their 
letter  arrived. 

Tbe  only  question  raised  the  demurrer, 
which  need  be  ccmsldered  in  disposing  of  this 
appeal  from  the  Judgment  of  the  Iowa:  court 
in  favor  of  defdidant  oa  demurrer  to  plain- 
tiff's petition  asking  damages  for  breaCb  of  a 
contract  to  sell  tbe  goods  spedfled  In  the 
correspondraice.  Is  wfaetbw  fba  correspond- 
ence esteblishes  a  completed  contract  of  sal& 
We  think  defendant's  first  letter  was  a  pro- 
posal <ar  Bolldtaticm  of  an  xttter  to  bny  and 
not  a  prc^MMal  or  aOvt  to  sdl  the  acceptence 
of  wbldk  would  consUtnte  a  binding  contract 
At  any  rato  tbe  former  Is  the  meaning  plainly 
put  upon  defendant's  letter  by  Jones  Bros., 
for  they  request  that  samples  be  sent;  snd  say 
that  If  tbe  samples  show  the  goods  to  be  of 
good  quality  tbc^  will  no  donbt  be  accepted. 
On  each  side  It  la  proposed  and  tmdwstood 
that  samples  are  to  be  sent  for  the  purpoM  of 
Inspection  by  the  proposed  bnyers,  aud  It  Is 
not  made  ai^uuent  why  the  buyers  wore  to 
have  samples  unless  they  regarded  tbe 
negotiations  as  still  <^>en  so  that  tbaf  could 
refuse  to  take  the  goods  If  tbe  samplea  were 
not  satisfactory  to  them.  There  wu  nelthw 
a  binding  offer  nor  a  binding  acceptonce,  and 
plaintUTs  petition  stetes  no  cause  of  action. 

The  Judgment  of  tbe  trial  oeurt  la  affirmed. 


STATB  T.  DBNHABDT. 

(Bupreme  Court  of  Iowa.   Dec  12,  1009.) 

1.  Cbiminal  Law— Justices  of  the  Peace— 

JtnUSDICTIOH. 

Under  Coda  Snpp.  190%,  |  2S40  et  seq.. 
prohibiting  ander  penalty,  not  exceeding  $50, 
the  taking  of  fish  from  tbe  waters  of  tbe  state 
otherwise  than  by  hook  and  line,  and  providing 
that  the  taking  of  each  fish  shall  be  a  separate 
offense,  and  that  an^  number  of  violations  may 
be  included  in  the  information,  the  combining 
of  a  number  of  offenses  in  an  information  lie- 
fore  a  Justice  of  the  peace  fa  not  violative  of 
Const,  art  1,  {  11,  giving  the  JusHce  Jurisdic- 
tion In  criminal  cases  in  which  the  punishment 
does  not  exceed  $100:. 

2.  Fish  —  Urlawfui.  TAKina  —  Bvidehob  — 

SUFFIC  IE  N  C  Y 

Under  Code  Supp.  1902,  |  2640  et  seq.,  pro- 
hibiting the  talcing  of  fish  from  tlie  waters  of 
the  state  otherwise  than  by  hook  and  line,  on 
an  information  for  talcing  fish  by  unlawful 
means,  evidence  'that  defendant  and  others  were 
engaged  In  dnwlng  a  seine,  and  that  fish  were 
taken  from  tbe  water  and  carried  away,  is  wa&- 
cient  to  sustain  a  conviction,  as  It  was  not 
necessary  to  charge  that  defendant  was  aiding 
or  assisting  other  persons  in  taking  fish. 
8.  CnnnNAL  Law  —  iHSZBUcnons Apfli- 
CATION  TO  Case. 

InstmetioDs  which  are  not  appropriate  to 
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the  case  made  ander  the  Information  are  prop- 
eriy  refosad.  * 

[Bd.  Not& — ^For  eases  In  point,  see  voL  1^ 
Gent  Dif.  Oriininal  Law,  St  1980.  1081.] 

Appeal  from  District  Court,  Oreena  Coun- 
ty ;  F.  M.  Powers,  Jadge. 

The  defendant  was  convicted  of  taking 
flah  front  waters  in  this  state  by  unlawful 
means.  The  proceedings  were  commenced 
before  a  justice  of  the  peace,  and  the  In- 
formation was  in  75  counts,  each  charging 
the  taking  hj  defendant  on  the  SOth  day  of 
July,  1904,  of  a  live  fish  from  the  Raccoon 
rlrer,  and  not  being  a  minnow  taken  for 
bait,  by  means  and  use  of  a  fish  sein&  Vp- 
on  a  plea  of  not  guilty  trial  was  had  to  a 
jury,  and  there  was  a  verdict  returned  in 
which  the  defendant  was  found  guilty  of  the 
several  oflFeuBes  as  charged  In  counts  of  the 
information  numbered  from  1  to  50,  inclu- 
sive. Thereupon  tbe  Justice  entered  judg- 
ment that  d^endant  pay  a  flue  of  920  on 
each  of  the  60  counts,  "amounting  in  all  to 
$1,000,  and  tbe  costs  of  this  action,  Includ- 
ing attorney's  fees  and  informants'  fees.  In 
the  sum  of  $638,  and  to  stand  committed,"  etc. 
From  such  judgment  tbe  defendant  appealed 
to  the  district  court,  where  trial  was  had  to 
a  Jury,  resulting  in  a  verdict  of  guilty  un^er 
counts  1  to  20,  Inclusive,  of  the  Information, 
and  the  judgment  was  that  defendant  pay  a 
fine  of  $20  on  each  of  such  counts,  amounting 
to  $400,  and  the  costs.  Including  attorney's 
fees  and  informants*  fees  in  a  sum  fixed. 
From  such  J  moment,  deftttdaqt  appeal!  to 
this  court  Affirmed. 

Gallaher  &  Graham,  for  appellant  Chas. 
W.  Mnllan,  Atty.  Gol,  and  Lawrence  De 
Onff,  Aaat  At^.  Qol,  Cur  the  State. 

BISHOP,  J.  The  provisions  of  statute 
under  which  the  prosecution  of  defendant  is 
based  are  C!ode  Sapp.  1902, 1  2640  et  seQ.,  and 
acts  amendatory  thereto.  In  brief  these  are 
that  no  one  shall  "at  any  time  take  from  the 
waters  of  this  state  any  flah,  except  minnows 
for  bait,  unless  by  hook  and  line."  Upon 
conviction  a  violator  shall  pay  a  fine  of  not 
less  than  $1  and  not  mon  than  $60,  and  coats 
of  prosecution,  for  each  offense,  or  be  Im- 
prisoned, etc,  and  the  taking  of  each  fish 
shall  be  a  separate  offense.  "In  all  prosecu- 
tions under  this  chapter,  any  number  of  viola- 
HooB  may  be  Included  In  the  information,  but 
each  one  shall  be  set  out  in  a  separate  count, 
and  upon  conviction  there  shall  be  taxed  as  a 
part  of  the  costs  in  the  case  a  fee  of  $6  to  tbe 
Informant,  and  a  like  fee  of  $5  to  the  attorney 
prosecuting  the  case,  upon  each  count  upon 
which  there  is  a  plea  or  verdict  of  guilty  and 
judgment  of  conviction.*' 

1.  Upon  his  appearance  In  the  district 
court,  defendant  moved  to  dismiss,  on  tbe 
ground  that  the  court  waa  without  Jurisdic- 
tion, for  that  the  justice  of  the  peace  from 
whose  judgment  the  appeal  was  taken  had  no 
jurisdiction  of  the  cansch   Such  motion  was 


overruled,  and  It  Is  contended  that  this  was 
error.  In  support  of  such  contention,  coun- 
sel point  out  that  under  the  Constitution  of 
this  state  (article  1.  S  11),  a  justice  of  the 
peace  has  jurisdiction  in  criminal  cases  only 
in  cases  lees  than  f^ny,  and  In  which  the 
punlshmrat  does  not  exceed  a  fine  of  $100,  or 
Imprisonment  tor  80  days.  And  it  is  the 
argumoit  that  by  oombinbig  a  numbw  of  al- 
leged offenses  In  one  information,  although 
under  different  counts,  as  authorised  by  the 
statute,  tbe  justice  Is  authorized  to  enter 
judgment  on  one  trial  for  an  amount  In  ex- 
cess of  the  sum  of  $100,  and  may  direct  im- 
prisonment for  a  period  of  more  than  80  days. 
And,  in  a  qualified  sense,  this  la  true.  But  It 
will  be  observed  that  the  statute  does  no 
more  than  to  authorize  the  bringing  of  more 
than  one  offense  into  the  same  information, 
and  for  each  offense  the  punishment  antbor- 
Ized  is  within  tbe  limit  of  $100,  etc.  To  so 
authorise  Is  not  violative  of  the  constitution- 
al provision.  Tbe  purpose  of  the  statute,  and 
the  only  effect  thereof.  Is  to  f adlltate  proee- 
cutlons  by  avoiding  a  necessity  for  proceed- 
ings wholly  separate  aa  related  to  each  of- 
fense. Tbe  Oonstitutlon  "does  not  declare 
that  distinct  offenses  shall  not  be  included 
in  the  same  information,  and  wily  applies  to 
a  case  where  a  fine  may  be  imposed  for  a 
single  offense  for  more  than  $100."  Ja<^son 
V.  Boyd,  eS  Iowa,  636,  6  N.  W.  734.  As  the 
justice  had  jurisdiction.  It  follows  that  the 
district  court  took  jurisdiction  by  the  ap- 
peal. The  statute  provides  for  trial  anew  in 
the  appellate  court,  and  we  have  no  need, 
therefore,  to  give  consideration  to  any  ques- 
tion arising  out  of  the  form  of  the  judgment 
as  entered  by  the  Justice. 

2.  At  the  close  of  the  evidence  for  the 
stete,  the  defendant  moved  for  a  directed  ver- 
dict on  the  ground,  among  oUiers,  that  the 
evidooce  did  not  warrant  a  vordlct  of  guilty. 
The  motion  was  overruled,  and  we  think 
rightly  so.  It  appears  that  defutdant  and 
others,  at  the  time  and  place  allied,  were 
engaged  in  drawing  a  seine  In  the  Raccoon 
river;  that  thereby  fish  to  the  number  of 
more  than  20  were  taken  from  the  watw,  and 
carried  away.  It  does  not  matter  who  car- 
ried them  away,  and  If  defendant  was  aid- 
ing and  assisting  in  drawing  the  seiiie,  and  In 
taking  tbe  fish  thus  caught  from  the  water — 
and  that  he  was,  the  evidence  leaves  no  room 
to  doubt — ^then  he  was  gull^.  It  was  not 
necessary  to  charge  that  defendant  was  "aid- 
ing or  asBlstlDg  other  persons  in  taking  flah 
nor  is  It  true  that  he  could  be  convicted  only 
in  respect  of  the  number  of  flab  by  bis  hand 
taken  from  Uie  water.  Code,  1 6299 ;  State  t. 
Brown,  25  Iowa,  D61;  State  t.  Stanly,  4S 
Iowa,  221.   -  x 

8.  Complaint  It  made  becanae  of  tbe  re- 
fatal  of  the  court  to  give  certain  inatructlont 
at  requested  by  the  defoidant  We  need  not 
set  them  out  At  they  were  not  appropriate, 
•^arately  oonaldaced,  to  tbe  out  aa  made  im- 
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der  the  Information  and  by  the  evidence, 
there  waa  no  error  In  the  refusal  to  give  the 
same  or  any  thereof.  The  Instmctlons  as 
glTen,  correctly,  and  with  snflliclent  fuUneaa, 
stated  the  law  of  the  casa 

There  was  no  wror,  and  tba  jndgiiMat  la 
affirmed. 


BTATB  T.  SAVRB. 
(Supreme  Court  of  Iowa.  Dec.  12,  1006.) 

1.  Elections  —  Puci  fob  Totikq  — Rebi- 
DBMCB— What  ConstrruTia. 

The  reBidence  of  on  anmarried  man,  within 
Code,  {  1090,  dedarins  that  no  person  shall 
vote  In  any  precinct  bat  that  of  his  residence, 
and  section  642.  proTiding  that  each  qnaliGed 
elector  may  Tote  at  a  mnnlcipal  election  who 
is  a  resident  of  the  city,  etc.,  and  at  the  time 
bmm  been  ten  days  a  resident  of  the  precinct  in 
which  he  offers  to  TOte,  Is  the  place  where  he 
rooms  and  sleeps,  and  not  the  place  where  he 
takes  his  meals. 

[Ed.  Nota^For  cam  in  point,  see  rol  17, 
Cent.  Dig.  Domldlb  U  1-4 ;  toL  18,  Gent  Dig. 
Elections,  H  67.  im 

2.  Saks— YiounoN  or  Eleotiobt  Laws— II- 
uoAL  Voting— Statutes — Constbuction. 

To  TOte  "wlllfolly,"  in  violation  of  Code, 
f  ^1.  providing  that  if  any  person  **willfall; 
vote  who  has  not  been  a  renaent  of  the  state 
for  six  months,"  etc.,  be  shall  be  punished, 
etc.,  involves  either  koowledge  of  the  voter's 
disqaaliflcation  or  a  reckless  diaresard  of  wheth- 
er he  is  qualified  or  not,  and  where  a  person 
on  doe  Inquiry  ascertains  all  the  facts,  and 
basing  his  judgment  thereon  In  good  faith 
concludes  that  he  is  Qualified  to  vote  and  does 
so,  his  act  Is  not  willful,  though  on  further  in- 
quiry it  tnxiis  ont  that  he  waa  not  in  fact 
qualified. 

3.  Sams— Evidence— Aduissibilitt. 

On  a  prosecution  for  a  violation  of  Code, 
f  4021,  pnnlshing  a  person  votios  In  a  precinct 
in  which  he  does  not  reside,  evidence  that  ac- 
cused, who  was  In  donbt  as  to  where  his  resi- 
dence was,  stated  al\  the  facts  to  an  attorney, 
and  obtained  bis  opinion  and  acted  accordingly, 
was  admissible  on  the  Issue  of  bis  intent. 

[Ed.  Note. — For  cases  in  point,  see  ToL  18, 
Cent.  Dig.  Elections,  S  365.] 

4.  Same— Intent— Quebtidh  foe  Jubt. 

Where,  on  a  prosecution  for  a  voting  in  a 
precinct  in  which  the  voter  did  not  reside,  the 
evidence  showed  that  he  voted  In  a  precinct  in 
which  he  did  not  reside,  that  he,  being  in  doubt 
as  to  where  he  should  vote,  took  the  advice  of 
attorneys,  and  that  be  followed  their  advice, 
the  question  whether  he  acted  willfully,  within 
Code,  I  4921,  punishing  a  person  willfully  vot- 
ing at  a  place  where  he  is  not  qualified  to  vote, 
was  for  uie  jury. 

Appeal  from  District  Court,  Mitchell  Coun- 
ty; J.  P.  Clyde,  Judge. 

The  defendant  was  Indicted  for  Illegal 
Toting,  After  all  of  the  evidence  had  been 
Introduced  a  verdict  of  not  guilty,  by  the 
direction  of  the  court,  was  returned  and  the 
defendant  discharged.  The  state  appeals. 
Rereraed. 

Ohas.  W.  Hallan,  Atty.  Oen.,  Lawrence 
De  Oraff,  Asst.  Atty.  Qm.,  A.  A.  Kugler, 
and  Baton  ft  Sallebury,  for  the  State.  O. 
D.  BUlB,  H.  O.  Bartlett,  and  O.  B.  Marsh, 
for  app^leah 


LADD,  J.  ^e  accused  Is  allied  to  have 
voted  at  the  municipal  election  on  March  27, 
1906.  in  the  First  Ward  of  the  city  of  Osage, 
when  his  place  of  residence  was  in  the 
Third  Ward.  Section  1090  of  the  Code  de- 
clares that  "no  person  shall  vote  in  any 
precinct  bat  that  of  his  residence."  and 
section  642,  relating  to  municipal  elections, 
that  "each  qualified  elector  may  vote  thereat 
who  U  a  resident  of  the  city  or  town  and,  at 
the  time,  has  been  ten  days  a  resident  of  the 
precinct  in  which  he  offers  to  vote."  The 
penalty  denounced  for  the  violation  of  these 
statutes  Is  fonnd  In  section  ^21,  enacting 
that  "if  any  person  willfully  vote  who  has 
not  been  a  realdent  of  this  state  for  six 
months  next  preceding  the  election,  or  who, 
at  the  time  of  the  election,  Is  not  twenty- 
one  years  of  age,  or  who  Is  not  a  citizen  of 
the  United  States,  or  who  la  not  qualified, 
by  reason  of  other  disability,  to  vote  at  the 
place  wh«*e  and  time  when  the  vote  Is  ta 
be  given,  be  shall  be  fined  In  a  sum  not  ex- 
ceeding three  hundred  dollars,  or  Imprisoned, 
in  the  county  itdl  not  exceeding  one  year." 
The  defendant  cast  bis  ballot  at  the  place  al- 
lied, and  the  Issues  raised  on  the  trial  were 
(1)  bad  his  residence  been  in  that  ward  dn- 
rlng  the  10  days  prevlons,  and  (2)  if  not, 
was  his  act  in  voting  there  willful? 

1.  The  word  "residence"  as  employed  in 
the  election  statutes  Is  synonymous  with 
"home"  or  "domicile,"  and  means  a  fixed  or 
permanent  abode  or  habitation  to  which  tbe 
party,  when  absent,  Intends  to  return.  Van- 
derpoel  v.  O'Hanlon,  6S  Iowa,  246,  S  N.  W. 
119,  86  Am.  Rep.  216 ;  Sharp  t.  Mclntlre,  23 
Colo.  99,  46  Pac  115;  State  v.  AJdrlch,  14 
R.  I.  171;  Chase  t.  Miller,  41  Pa.  403;  Han- 
non  T.  Orlzzard,  89  N.  O.  115.  As  said  In  the 
case  first  cited,  "he  Is  entitled  to  vote  only 
In  the  conn^  where  his  home  Is,  where  his 
fixed  place  of  residence  Is  tor  the  time  being, 
and  such  place  is  and  must  be  his  domicile 
or  place  of  abode,  as  dlstlngalsbed  from  a 
residence  acquired  as  a  sojoomer  for  busi- 
ness parposes,  tlie  attainment  of  an  educa- 
tion, or  any  other  purpose  of  a  temporary 
character."  There  is  no  abaolnte  criterion 
by  which  to  detomlne  one's  place  of  zesl- 
dence.  Bach  case  most  depend  on  its  par- 
ticular facts  or  drcamstances.  Three  rules, 
however,  are  veil  established:  (1)  That  a 
man  must  bare  a  resldeiice  or  domicile  some- 
where; Ci)  wbea  once  established.  It  remains 
until  a  new  one  is  acquired;  and  (3)  a  man 
can  have  but  one  domicile  at  a  time.  See 
10  Am.  ft  Eng.  Bncy.  of  Law  <2d  Ed.)  586. 
Ordinarily  little  difficulty  is  experienced  in 
determining  the  residence  of  a  man  vrith  a 
family  for  It  is,  save  In  exceptional  cases, 
where  tbe  family  live  or  have  their  home. 
Brewer  v.  Linnaeus,  86  Me.  428.  See  Schla- 
wig  V.  De  Peyster,  88  Iowa,  324,  49  N.  W. 
843,  18  L.  a  A.  785,  82  Am.  St  Rep.  308. 
But  tbe  occupation  of  single  men  la  often 
socb  that  they  are  seldom  at  tbe  same  place 
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tor  any  considerable  time.  And  In  detenoln- 
Ing  tbelr  domicile  It  la  of  the  ntmoat  im- 
portance that  the  lew  be  so  construed  as  not 
to  deprlTe  them  of  the  right  to  exercise  the 
privileges  of  dtlaenshlp.  On  the  one  hand, 
the  Intention  alone  cannot  tlx  the  place  of 
abode,  nor,  on  the  other,  can  conduct  In  Btoi>- 
plng  for  a  time  at  a  particular  locality.  One 
cannot  by  his  Intention  alone  fix  his  dwdllng 
place,  and  his  stay  may  be  for  a  temporary 
purpose  only.  As  observed  In  Cohen  v.  Dan- 
iels, 26  Iowa,  88,  the  Intention  and  the  acts 
must  concur.  This  was  lucidly  explained  In 
an  opinion  by  Wright,  a  J.,  in  Hinds  v. 
Hinds,  1  Iowa,  80:  "Trne  It  Is  there  most 
be  the  fact  of  the  Intent  Now,  what  fact? 
We  answer,  the  act  of  abiding ;  the  fact  of 
a  dwelling;  a  habitation;  and  having  this 
residence— having  an  abode—this  abode,  this 
dwelling,  then,  if  the  Intent  exists,  the  dom- 
icile is  perfect.  In  other  words,  the  mere 
Intent,  without  the  fact  of  residence  or  abid- 
ing, cannot  constitute  the  domicile.  Neither 
can  the  intent,  without  having  the  abode,  the 
home,  the  place  to  dwell,  constitute  the  res- 
idence. Residence,  as  there  used,  we  think, 
has  reference  to  the  fact  ttiat  the  citizen  or 
person  has  a  place  that,  to  use  an  expressive 
word,  la  called  'home,'  with  no  present  In- 
tention of  removing  therefrom.  Not  that  the 
person  is  to  remain  continuously  there,  in 
order  to  retain  his  residence  or  domicile,  but 
if  absent,  for  a  long  or  short  time,  with  the 
animus  revertendi,  the  domicile  still  con- 
tinues." See,  also,  Whitcomb  v.  Whltcomb, 
46  Iowa,  487;  Fitzgerald  v.  Arel,  63  Iowa, 
104,  16  N.  W.  702, 18  N.  W.  718,  50  Am.  Rep. 
733;  State  v.  Mlnntck,  15  Iowa.  123.  Mere 
bodily  presence  or  absence  cannot  have  con- 
trolling effect  in  determining  residence  when 
once  established.  Many  qualified  voters 
spend  most  of  their  time  in  pursuits  out  of 
the  ward  or  even  the  statfc  Persons  who 
travel  for  business  or  pleasure  for  long  or 
short  periods  do  not  lose  their  residence  by 
such  absence.  But  bodily  presence  ordinari- 
ly is  essential  in  effecting  a  domicile  In  the 
Initiative.  One  might  Intend  to  dwell  in  a 
place  as  Us  permanent  abode,  and  yet  never 
see  it  So  he  might  dwell  there  without 
thought  of  remaining.  In  neither  event 
would  he  be  a  resident  within  the  meaning  of 
the  election  laws.  There  must  be  the  act  of 
abiding  without  the  present  Intent  of  re- 
moving therefrom.  As  said  in  Story  on 
Conflict  of  Laws,  |  41,  there  must  be  to  con- 
stitute residence  "an  actual  home.  In  the 
sense  of  having  no  other  home,  whether  he 
intends  to  reside  there  permanently,  or  for  a 
definite  or  Indefinite  length  of  time."  The 
vital  inquiry,  then,  in  determining  the  resi- 
dence of  a  person  always,  is  where  is  his 
home,  the  Iwme  where  lie  lives,  and  to  which 
lie  intends  to  return  when  absent,  or  when 
aide,  or  when  his  preaoit  engagement  ends. 
In  the  case  at  bar  it  was  made  to  appear 
tram  defendant's  answwsi  when  at  the  polU^ 


that  he  had  obtained  two  meals  a  day  at  the 
boarding  house  of  Mrs.  Henderson  situated 
in  the  First  Ward,  and  that  bis  offices  were 
located  in  the  Third  Ward,  and  that  be  had 
been  in  the  habit  of  voting  where  he  obtain- 
ed his  meals.  Tbereapon  his  right  to  vote 
was  challenged,  and  be  took  the  usual  oatb. 
On  the  trial  It  developed  tbat  he  was  a  mem- 
ber  of  the  Arm  of  Hanson  ft  Savre,  ea- 
gaged  In  the  practice  of  medicine,  having 
offices  on  the  second  floor  of  a  building  in 
the  Tliird  Ward.  In  tlwee  was  ktipt  the 
firm's  medical  library  and  a  stock  of  medi- 
dnee.  There  ven  two  waiting  romna,  a 
room  for  electrical  treatment  two  consulta- 
tion rooms,  a  room  with  hot  air  apparatus, 
and  a  bathroom.  Both  Hansen  and  defend- 
ant were  unmarried,  and  slept  In  a  bed  in 
the  room  where  the  electrical  apparatus 
was  kept  It  contained  no  conreidences,  save 
for  sleeping.  In  defendant's  contnltation 
room  were  the  usual  equ^unoitB  of  such  a 
place,  but  none  tot  taousAeeping.  He  had 
no  trunk,  but  passed  tiie  usual  ofllce  honra 
in  the  rooms,  and  spent  his  evenings  there 
whea  not  othwvlse  engaged.  They  bad  oc- 
cupied these  offices  three  years,  during  whldi 
time  the  defoidant  had  tak«i  his  meals  at 
as  many  different  places.  In  1908  be  bad 
procored  than  at  Mrs.  Collin's  in  tlie  Fonrth 
Ward,  and  later  at  the  restaurant  of  a  hotel 
in  the  Third  Ward,  and  then  at  Mrs.  Hen- 
derson's. Tbla  waa  in  the  Third  Ward  until 
the  early  winter,  when  Ae  moved  into  the 
First  Ward,  where  she  remained  until  short- 
ly befwe  April  1,  1906^  when  irtie  returned 
to  the  Third  Ward.  The  defendant  pmv 
chased  meal  tidcets — ^that  is,  tickets  entitling 
him  to  21  meals  whenever  he  wished  to  eat — 
and  took  dinner  and  sup^  at  Mrs.  Hender^ 
Bon^  when  not  ont  of  town.  Only  such  time 
was  spent  as  la  necessary  and  ordinarily  In* 
cldent  to  eating  at  a  boarding  bouse,  such  as 
reading  a  paper  when  waiting  to  be  served 
or  fw  a  moment  after  eating.  He  seldmn 
ate  breakfast;  but  when  be  did,  he  obtained 
It  at  a  restaurant  In  the  Third  Ward.  Tbe 
evidence  was  ancb  as  to  leave  no  doubt  of 
def«idanf  8  place  of  residence.  It  was  not 
purely  a  matter  of  intention,  oa  he  had  been 
advised.  A  p«8on  cannot  live  In  one  place 
and  by  force  of  imaglnatitm  oonstituto  some 
other  bis  place  ot  abode.  The  Intent  and  the 
fact  as  already  stated,  must  concnr.  Surely 
a  man's  home  Is  not  an  eating  or  boarding 
house,  where  be  stc^  merely  long  enougft 
to  obtain  food,  be  this  two  or  three  times  a 
day.  It  has  none  ot  the  essentials  at  a  home, 
unlesa  that  of  supplying  necessary  food  for 
one.  It  Is  ordinarily  temporary,  and  changed 
according  to  convenlmce  or  taste  of  the  pa- 
tron. Defendant  tested  tliree  dlfferoit  places 
in  as  many  years,  and  each  In  a  dUferent 
ward  of  tbe  city,  and  to  say  tbat  In  mak- 
ing each  change  be  established  a  new  domi- 
cile is  ridiculous.  The  rather  la  the  fatnne  of 
an  unmarried  man  where  he  has  his  rooni, 
rooms  In  which  he  ke^  such  personal  effects 
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as  he  ba^  where  he  rests  when  not  at  work, 
and  spends  his  evenings  and  Bondays.  The 
defendant  made  the  rooms  of  his  office  his 
home.  Even  thong^  he  teetlfled  that  he  had 
Intended  to  mabe  his  home  where  he  took 
his  meals,  he  had  never  effectuated  that  pur- 
pose for  he  continued  to  live  at  his  offices. 
What  he  doubtless  meant  was  that  he  In- 
tended to  do  so  for  the  purpose  of  voting. 
But  the  actual  place  of  residence  controls, 
and  one  cannot  be  Improvised  bj  merely 
farming  an  intention  to  dalm  It  elsewhere. 

In  Smith  V.  Thomas  (OaL)  62  Pac  1079. 
one  Phoebus  had  been  a  wood  chopper  for  11 
years,  but  whenever  out  of  work  or  slCk  he 
returned  to  Neal's  place,  In  Vasalla,  which 
he  called  home,  and  he  was  adjudged  a  resi- 
dent of  the  ward  In  which  such  place  was 
located  and  entitled  to  vote  there.  In  Behren- 
meyer  v.  Kreltz,  26  N.  B.  (III.)  704,  an  engi- 
neer operating  a  train  between  Qnlncy,  III., 
and  Hannibal,  Mo.,  a  distance  of  about  20 
miles,  usually  started  from  Qulncy  at  6 
o'clock  p.  m.  each  day  and  returned  the  next 
morning.  He  was  unmarried,  and  took  his 
meals  at  a  boarding  house  In  Qnlncy  and  had 
bis  washing  done  there.  Bat  he  maintained  a 
well-fumlshed  room  over  a  drug  store  In 
Hannibal,  where  he  slept  and  which  he 
claimed  as  his  home,  and  his  vote  at  Qulncy 
was  denounced  as  Illegal  In  Robinson  v. 
Brewster  (III.)  80  N.  E.  683,  83  Am.  St. 
Rep.  266,  one  Dwlgglns  k^t  store  In  the 
town  of  Ross,  where  he  did  all  fals  busi- 
ness and  boarded  with  his  father,  who  liv- 
ed there.  About  a  year  later  his  father 
moved  in  Orant  township,  and  Dwlgglns  slept 
most  of  the  time  at  his  father's  home,  but 
a  part  of  the  time  at  tiie  hotel  In  Ross. 
Ordinarily  be  took  breakfast  and  supper  at 
bis  father's,  but  often  ate  at  the  hotel  or  a 
boarding  house,  kept  part  of  his  apparel 
there,  and  part  at  the  store,  and  was  town 
clerk  of  Roes.  The  court  held  that  fals  resi- 
dence was  In  the  town  of  Ross,  saying:  "He 
retained  his  business  In  the  town  of  Ross, 
claimed  that  as  bis  realdence  and  bis  in- 
tention was  to  ke^  bis  residence  in  that 
town.  The  intention  of  a  party  has  an  Im- 
portant bearing  on  the  question  of  residence, 
especially  where  the  party  Is  unmarried 
and  has  no  family  as  the  case  was  here. 
So  long  as  he  remained  In  the  town  of  Rosa 
engaged  In  his  business,  and  treated '  that 
as  his  permanent  abode,  he  had  the  right  to 
cast  his  vote  In  that  town."  Bee,  also,  Lang- 
hammer  V.  Munter  (Md.)  81  Atl.  300,  27  L.  R. 
A.  830.  In  Warren  v.  Board  of  Registration 
(Mich.)  40  N.  W.  663,  2  L.  R.  A.  203,  it  ap- 
peared that  a  statute  had  been  in  force  60 
years  declaring  that  In  ward  elections  In  the 
city  of  Detroit  the  residence  of  the  elector 
"shall  be  In  the  ward  where  he  boards  or 
takes  his  regular  meals,"  and  was  then  omit- 
ted from  a  new  charter,  and  the  court  held 
tbat  "usage  for  so  long  a  period,  under  ex- 
press sanction  of  law.  should  be  able  to 
contlnua  without  further  re-enactment  unless 


the  legislative  will  Is  expressed  to  the  con- 
trary." The  opinion  inferentially  admits 
tbat,  but  for  the  statute  a  dUferent  conclusion 
would  have  been  reached.  In  Inhabitants  of 
Abington  V.  Inhabitants  of  North  Bridgeport. 
28  Pick.  (Mass.)  170.  a  house  was  located  on 
the  line  between  two  towns,  and  the  question 
to  be  determined  was  In  which  did  a  pauper 
reside.  After  dtli^  English  decisions  to  the 
same  effect,  tbe  court,  speaking  through  Chief 
Justice  Shaw,  declared  that  "If  the  line  had 
divided  the  house  more  equally,  we  think,  on 
tbe  authorities,  that,  if  It  could  be  ascertained 
where  the  occupant  habitually  slept,  this 
would  be  a  pr^Muderatlng  circumstance,  and. 
In  the  absence  of  other  proof,  decisive." 

We  conclude  that  as  between  the  place 
where  one  rooms  and  sleeps  and  tbe  place 
where  he  obtains  bis  meals,  without  other 
facts  Indicating  the  contrary,  the  former  must 
be  regarded  as  bla  resIdMioe.  It  follows  that 
defendant  had  nevw  been  a  realdent  ot  the 
ward  at  which  be  voted. 

2.  The  penalty  of  the  law  is  denounced 
against  any  person  who  shall  "willfully  vote" 
in  a  precinct  other  than  that  of  bis  residence. 
The  state  argues  that  by  "willfully"  Is  meant 
no  more  than  "Intentionally,"  "deliberately," 
or  "voluntarily."  Several  cases  are  cited  In 
support  of  this  contention.  In  State  v.  Wln- 
dahl,  95  Iowa,  470,  64  N.  W.  420,  such  Is  said 
not  to  be  the  proper  definition,  though  as  em- 
ployed In  the  instruction  and  Indictment.  It 
meant  intentional  as  distinguished  from  ac- 
cidental. In  State  V.  Teetors,  87  Iowa.  458, 
66  M.  W.  764.  the  accused  was  charged  with 
obstructing  the  highway,  and  admitted  that 
he  bad  placed  an  obstruction  to  travel  over 
the  land  alleged  to  have  been  the  road,  and  In 
these  clrctunstances  willful  was  held  to  be 
the  same  as  Intentional.  But  see  State  v. 
Preston,  84  Wis.  676.  In  State  v.  Clark,  102 
Iowa,  685,  72  N,  W.  296,  election  officers  were 
indicted  under  section  4928,  providing  that, 
"If  any  such  judge  [of  election]  willfully  re- 
fuse tbe  vote  of  any  person  who  complies  with 
requisites  as  prescribed  by  law  to  prove  his 
qnaliflcatlons,"  he  shall  be  punished.  It  Is 
manifest  that  in  this  connection  the  motive  Is 
unimportant  If  the  voter  has  qualified,  he 
Is  entitled  to  vote,  and.  if  rejected,  the  only 
other  question  Is  whether  this  privilege  was 
denied  him  through  mistake  or  purposely. 
All  held  in  State  v.  LIgtatfoot,  107  Iowa,  344, 
78  N.  W.  41.  was  that  to  charge  that  an  act 
was  committed  "willfully  and  unlawfully" 
was  not  equivalent  to  saying  that  It  was 
done  maliciously.  Much  must  necessarily  de- 
pend upon  the  context  and  on  tbe  character 
of  the  act  denounced  In  determining  the  tme 
meaning  of  willful  when  used  to  characterize 
it  Often,  when  found  In  a  penal  statute.  It 
is  held  to  import  something  more  than  merely 
the  Intentional  or  deliberate  doing  of  an  act 
In  Parker  v.  Parker,  102  Iowa,  500,  71  N.  W. 
421,  It  was  said  to  Involve  "a  bad  or  evil  pur- 
pose, as  in  violation  of  law,  or  wantonly  and 
In  disregard  of  the  r^hts  of  others,  or  know- 
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ingl7  and  of  itabbom  potpon  or  oontnry  to 
AvLty  or  witboat  antborlty  and  careleas  whettk. 
er  be  have  the  right  or  not"  To  the  aaxDO 
effect,  Bee  Werner  r.  Files.  91  Iowa,  146,  SO 
N.  W.  IS;  Eletsiiis  T.  Armstrong,  119  Iowa, 
605.  93  N.  W.  tiOO:  State  t.  Wbitener,  »S  N. 
a  SOO;  Waas  t.  Stopbens,  128  N.  T.  123,  28 
N.  E.  21;  Spnrr  t.  V.  B.,  174  U.  S.  728,  19 
Snpb  OL  812,  48  L.  Ed.  1100;  Com.  t.  Knee- 
land,  20  Pick.  (Mass.)  206;  Williams  t.  People, 
26  Colo.  272;  S7  Pac  701;  State  t.  Alcorn,  78 
Tex.  387,  14  S.  W.  663;  Hateler  y.  State,  118 
Ga.  79, 44  S.  E.  852. 

It  will  be  obserred  HMt  the  section  de- 
nonncea  no  penalty  against  those  voting 
who  are  dlsquallfled  merely.  To  render 
these  amendable  to  the  law.  It  moat  also  ap- 
pear tbat  tb^  acted  wlUfnlly  In  so  doing. 
Bat  It  could  not  bare  been  the  pantose  of 
the  Legislature  to  llndt  'Vlllfally,"  aa  hen 
used,  to  the  mere  Intention  of  the  elector 
to  cast  his  ballot  for  eroy  one  in  the  posses- 
sion of  bis  senses  who  Totea  at  all  does  so  In- 
tmtlonally.  Manifestly  the  wwd  has  re- 
lation to  the  Quallflcatlons  of  the  voter,  and 
wtaetha,  notwithstanding  his  dlaanallflca- 
tlon  by  reason  of  nonresldoice,  or  mmage  or 
not  b^ng  a  dtizen  at  the  United  States,  ho 
lias  purposely  persisted  In  participating  In 
the  election.  The  duty  deTolves  upon  erary 
clticoi  to  use  ordinary  care  in  aacertalnli^ 
his  right  to  exsndae  the  electlTe  franchise, 
and.  If  one  without  qualification  and  careless 
whether  he  have  the  right  or  not  TOtea,  his 
lack  or  knowledge  will  famish  no  excnse^ 
But,  If  a  person  lymn  due  Inquiry  ascertains 
all  the  facts,  and,  basing  his  judgment  on 
ttiese  in  good  faith,  concludes  that  he  is  qual- 
ifled  to  Tote  and  does  so,  bis  act  ia  not 
*Vlllful."  within  the  meaning  of  this  statute^ 
even  though  upon  a  more  rigorous  ittvestlga- 
tlon,  in  the  light  of  exact  legal  roles  and 
maxims.  It  shall  turn  oat  that  he  was  not  in 
tact  qualified.  This  does  not  mean  that  a 
mistake  of  law  will  afford  any  defOise,  for 
trery  one  Is  presumed  to  be  as  familiar  with 
the  election  laws  aa  with  otima.  The  cases 
relied  on  the  state  are  to  this  tffOct:  That 
It  was  held  In  U.  S.  t.  Anthony,  11  Blatcfaf. 
200,  red.  Oas.  No.  14,458,  that  the  belief  tbat 
defOndant  had  a  right  to  vote  was  no  Josti- 
flcatlon,  as  she  knew  she  waa  a  woman  and 
was  coneluslTely  presumed  to  know  that  the 
law  did  not  ext^  the  privileges  of  suf- 
frage to  womoi.  Se^  also,  People  v.  Bar> 
her,  48  Hun  (N.  Y.)  198.  In  Hamilton  v. 
People,  67  Barb.  (N.  Y.)  62B,  the  atatute 
prohibited  persons  convicted  of  felony  and  not 
pardoned  from  voting.  The  accused  had  been 
so  convicted  when  17  years  of  age,  and  of? 
f  ered  to  prove  tbat  he  had  reastm  to  suppose 
that,  having  beoi  a  minor,  tiw  stetnte  did 
not  apply  to  Idm.  This  waa  rejected  on  tlie 
ground  that  ignorance  of  the  law  excuses 
no  one.  In  Stete  v.  Boyett,  336,  de- 

fendant knew  he  had  not  lived  In  the  dlatrlct 
the  time  required  by  statate,  and  In  Stete-  v. 
Hart,  Bl  N.  a  888,  defendant  voted  in  the 


county  of  Qreene.  when  he  resldod  In  the 
ooun^  of  Plt^  in  which  county  only  ttie  Inw 
ptsnttted  falffl  to  vote  for  Qinetuor.  In 
McOulre  t.  Btet^  7  Hunv»h.  64^  the  accosed, 
tae&ga  bom,  had  not  obtained  Us  second 
natorallzatlon  papers,  tbongh  these  were  re- 
quired to  quallQr  him  to  vot&  See,  also, 
Thompsffii  V.  State,  26  Tex.  App.  94^  9  S.  W. 
486;  Gardner  v.  People^  62  N.  T.  299;  State 
V.  Shea,  106  Iowa.  788,  72  N.  W.  800. 

It  ia  manifest  that  to  all  of  these  cases  thb 
mistake  was  me  <rf  law  aolely,  and.  of  course, 
the  rule  obtained  In  each  that  this  famished 
no  ucuseL  The  distinction  la  noted  In  Mc- 
Oulre T.  Stet^  tas,  in  Illustration,  the  ooort 
said:  "If  the  voter  believe  himself  to  be 
21  years  of  age,  when  he  is  not,  and  vote,  he 
does  not  know  of  the  exlstrace  of  the  dls- 
qnallQing  act  and  may  on  that  ground  be  ex- 
cused. But.  If  he  knew  that  be  ia  only  20 
years  of  age,  yet  btiievea  he  ia  old  enou^  In 
point  of  law  to  vote,  audi  ignoranoe  (tf  the 
law  will  not  excoae  him.  If  a  votw  lumestly 
believea  that  he  lias  resided  six  months  In  the 
connty  before  the  election,  and  the  Act  turns 
out  otherwise,  he  may  be  excused.  But,  if 
be  knew  tiiat  he  baa  been  only  four  nKmtiia 
In  the  county  before  election,  yet  believes 
tbat  to  reside  tour  months  Is,  in  point  of  law, 
resldoiee  enough,  he  shall  not  be  enmaed. 
If  a  voter  believe  tbat  he  was  bom  In  the 
United  States,  and  It  turns  out  tlut  he  waa 
bom  In  a  foreign  country,  he  may  be  excused. 
But  If  he  knows  he  la  a  fwelgnor,  and  haa 
not  takm  the  oath  of  allegiance  to  the  United 
Statea,  but  luu  only  made  his  declaration  of 
renundatliHi,  etc.,  and  thinks  the  lattor  in 
point  of  law  sitiaklent  to  mtltle  him  to 
vote,  this  ignorance  of  the  law  siiall  not  ex- 
cuse him;  fOr  be  voted  knowing  a  state  of 
facta  which,  In  point  of  law,  dlsquallfled 
him."  This  distinction  waa  emphasiaed  In 
Gordon  v.  State,  62  Ala.  308,  23  Am.  Bc^ 
676,  where  tbfr  charge  of  Illegal  votliv  was 
based  on  the  minority  ct  the  accused.  The 
evidoice  tended  to  show  that  he  stQ^pooed 
he  waa  of  age,  and  the  court,  In  sustaining  an 
uceptltm  to  a  charge,  said:  "The  precise 
time  when  a  man  arrives  at  tlie  age  of  21  ■ 
years  Is  a  fact,  knowledge  of  which  he  dajres 
necessarily  from  his  parmts,  or  other  rela- 
tives or  acquaintances  having  knowledge  of 
the  time  of  his  birth.  If  acting  In  good  faith, 
on  Informatiwi  fairly  obtained  finmi  them  un- 
der an  honest  belief  that  be  had  reached  the 
age,  he  votea,  having  the  other  neceasary 
qualifications,  Ul^al  voting  should  not  be 
Imputed  to  him.  The  Intent  which  makes 
iq)  the  crime  cannot  be  afOrmed.'*  Com.  t. 
Bradford,  0  Meta  (Mass.)  268,  Is  smnewfaat  in 
point  There  the  atatote  provided  that  **if 
any  person,  knowing  himself  not  to  be  a  quali- 
fied voter,  shall,  at  any  oleetlon,  willfully  give 
in  a  vote  for  any  olB.oa  to  be<diiosen,''heshall 
be  punUbed.  The  court  held  that  in  view  of 
the  requirement  at  knowledge,  'Vlllfnlly" 
meant  "designedly"  or  "purposely,**  and,  iritb 
reference  to  the  nisi  prlus  court's  instruction 
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that  adTice  of  connsel  could  not  be  regarded 
as  negatiTlng  knowle^e,  said :  "In  order  to 
coDTlct  a  party  under  this  etatate,  which  is  ex- 
tremely -liberal  In  this  respect,  It  is  necessary 
to  proYe^  not  only  that  the  party  had  no  right 
to  Tote^  bnt  that  he  knew  It  As  the  qnall- 
Acatlon  depends  on  domicile,  and  that  la 
ottea  a  qnaliOed  qaestlon  of  law  and  fact, 
we  have  no  (tonbt  that  If  the  voter  in  good 
faith  and  with  an  honest  purpose  to  ascertain 
the  right  shall  make  a  tme  statement  of  the 
facts  of  the  case  to  a  professional  man,  or 
any  oOier  man  of  skill  and  experience  capa- 
ble of  adTlslng  him  correctly,  the  eridoice  of 
such  adTlce  and  the  facts  upon  which  it  Is 
takm  are  competent  as  bearing  on  the  question 
wtietber  he  knew  be  had  not  the  right  to  Tote. 
For  although  the  Jury,  with  the  aid  of  all  the 
evidoice  laid  before  them,  with  the  llghtii 
thrown  upon  It  by  an  exposition  of  the  rules 
of  law,  may  be  satisfied  that  he  had  not  the 
qualification  of  residoice,  and,  of  conrBe,  had 
not  the  right  to  rote,  yet  they  may  also  be 
satisfied  that  he  did  not  know  that  be  was 
not  a  leeal  voter ;  and  the  means  he  took  to 
Inform  himself  Iiave  a  direct  bearing  on 
this  laat  question."  gee,  also,  State  v.  Ma- 
comber,  7  R.  I.  349;  People  v.  Harris,  29 
CaL  678;  McCrary  on  Blectlons  (4th  Ed.) 
I  587  et  seq.  To  vote  willfully,  when  not 
qualified,  necessarily  involves  either  knowl- 
edge of  disqualification  or  a  reckless  dis- 
rcsBrd  of  whether  disqualified  or  not 

Sl  The  determination  of  a  person's  place 
of  residence  la  often  difficult,  and  frequently 
depends  npon  nice  distinctions  and  compli- 
cated questions  of  law  and  fact  For  this 
reason  a  person  who  is  in  doubt  as  to  where 
his  residence  Is  may  state  fairly  all  the  facts 
to,  and  take  the  opinion  of,  persons  learned 
in  the  law,  and  proof  thereof  Is  admissible 
as  bearing  upon  his  intent  In  casting  his  bal- 
lot Such  was  the  decision  In  Com.  v.  Brad- 
ford, anpra,  and  is  clearly  to  be  Implied  from 
what  was  said  In  State  v.  Sheeley,  16  Iowa, 
404.  See,  also,  McCrary  on  Election  {4th 
Bd.)  602.  Such  evidence  has  a  tendency  to 
show  that  the  act  to  vote  where  disqualified 
was  without  intmt  and  that  the  voter  acted 
npon  the  supposition  that  he  was  a  resident 
and  therefore  entitled  to  vote. 

4.  The  defCTdant  testified  that  he  supposed 
that  he  was  a  resident  of  the  First  Ward, 
and  voted  there  with  that  understanding. 
It  also  appeared  that  two  years  previous, 
being  In  doubt  as  to  where  be  should  vote, 
he  took  the  advice  of  an  attorney  at  law,  who 
opressed  the  opinion  that  be  m^fat  cast 
his  ballot  either  where  be  roomed  or  where 
he  boarded,  according  to  the  place  he  Intend- 
ed to  regard  as  his  home.  This  view  seems 
to  have  been  shared  by  two  other  attorneys 
of  the  same  plsce,  who  also  Imparted  to  bim 
the  same  advice.  Contrary  to  the  state's 
contoitlon,  the  controlling  facts  were,  then, 
like  those  existing  when  be  voted  In  the  First 
Ward.  The  recwd  oontelns  no  circumstances 
to  ttaa  contrary,  save  those  detailed,  dem- 


onstrating  the  absurdity  of  the  proposition. 
That  a  candidate  for  office  In  the  First  Ward 
was  a  brother  of  his  office  ttoy,  and  that  he 
was  irritated  by  his  right  to  vote  being 
challenged,  were  of  little  significance  in  view 
of  his  practice  for  several  years  of  voting 
where  he  obtained  bis  meals.  Tbe  court 
directed  a  verdict  of  acquittal.  The  case 
should  have  gone  to  the  Jury.  Proof  that 
tbe  accused  cast  his  ballot  In  a  ward  other 
than  that  of  his  residence  made  out  a  prima 
fade  case  for  conviction.  He  was  in  pos- 
sessitm  of  all  tbe  facta,  and  Is  presumed  to 
have  known  tbe  law.  The  only  Issue  for 
submission  involved  a  finding  as  to  the  con- 
dition of  his  mind,  whether  In  what  he  did 
be  acted  willfully,  and  as  bearing  thereon 
bis  evidence  that  he  supposed  his  residence 
was  In  the  First  Ward  and  the  advice  of  tbe 
attorneys  was  admissible,  but  not  conclusive. 

As  tbe  stete  appealed,  this  ruling,  not  the 
judgment^  Is  reversed. 


STATE  V.  KOLLER. 

(Supreme  Court  of  Iowa.   Dec.  12,  1905.) 

1.  Adultebt— Evidence— Admissibilitt. 

Where,  on  a  proBecntion  for  adultery,  the 
proof  ot  guilt  was  circumstantial,  and  one  of 
the  circumstancea  relied  on  was  accused's  leav- 
ing his  wife  and  making  his  home  elsewhere,  the 
rdusal  to  permit  accused  to  testify,  in  explana- 
tion of  his  leaving  the  family  home,  that  his 
wife  bad  drawn  a  revolver  on  bim,  that  she  had 
taken  a  knife  to  her  room  and  concealed  it  In 
her  hei,  and  that  by  her  conduct  she  had  ren- 
dered life  with  her  unhappy  and  unsafe,  was 
reversible  error. 

2L  WlTNKSSn  —  iMPEaOHUNT  —  CONDUCT  OF 

Witness  with  RnmKRCB  to  Cause. 
Where,  on  a  trial  for  adultery,  tbe  wife  of 
accused  was  active  in  the  prosecution,  and  gave 
damaging  testimony  against  him,  evidence  show- 
ing that  she  liad  attempted  to  dissuade  some 
of  his  witnesses  from  testifying  was  admlasfbls, 
as  l>earing  on  the  weight  of  her  evidtfics. 

Appeal  fran  District  Oonrt,  Pottawattamie 
Ootmly;  A.  B,  Ttaomell,  Judge. 

Having  been  indicted  and  convicted  n^on 
charge  of  adnlterr,  the  defendant  appeals. 
Reversed. 

Fremont  Benjamin,  and  Edward  M.  Mar- 
tin, for  appellant  Cbas.  W.  Mulian,  Atty. 
Gen.,  and  L.  De  GraiT,  Aast  A,tt7.  Qea.,  for 
the  State. 

WEAVER,  J.  At  the  date  of  the  alleged 
ofCense  tbe  appellant  bad  for  many  years 
been  In  business  In  tbe  city  of  Omaha,  Neb. 
He  was  a  married  man,  and  so  long  as  he 
continued  to  live  with  his  vrlfe  made  bis 
home  In  that  city.  In  November,  190S,  be 
abandoned  bis  wife,  and  rented,  or  at  least 
occupied,  rooms  In  a  building  In  Council 
Bluffs,  Iowa.  In  these  rooms  be  placed,  at 
considerable  expense,  a  bed,  stove,  sewing 
machine,  and  other  fomltnre,  slept  there, 
and  took  his  morning  and  evening  meals 
there,  but  continued  his  business  In  Omaha. 
AcrMB  tbe  hall  from  appellants  rooms  re- 
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rided  a  Mrs.  Cohen,  a  divorced  woman,  wltb 
her  mother  and  sister.  Mrs.  Cohen  Is  shown 
to  have  prepared  the  appellant's  meals,  to 
have  been  mnch  in  his  rooms,  to  have  done 
his  marketing,  and  paid  the  rent  They 
were  seen  together  on  the  street  at  night 
There  was  also  evidence  tending  to  show  that 
before  appellant  established  himself  in  these 
rooms  they  bad  been  seen  togethCT  In  Omaha, 
and  that  on  one  occasion  Mrs.  Cohen  accom- 
panied appellant  on  a  trip  to  Kansas  Gi^. 
While  he  was  rooming  in  Council  Bluffs,  he 
called  at  the  place  where  his  wife  was  liv- 
ing in  Omaha,  and  on  being  charged  with 
living  in  adultery  with  Mrs.  Cohen  It  Is 
claimed  that  he  admitted  it  On  the  trial 
he  denies  making  any  such  statement  or  ad- 
mission, but  concedes  that  he  did  not  deny 
the  charge,  because  he  wanted  his  wife  to 
sue  for  a  divorce.  At  the  time  of  his  arrest 
the  officer  found  a  woman's  skirt  on  the  wall 
of  appellant's  sleeping  room.  On  the  cir- 
cumstances here  detailed,  and  others  of 
minor  importance,  the  state  relied  to  secure 
a  conviction.  The  errors  relied  upon  for  a 
reversal  of  the  judgment  are  as  follows: 

1.  The  appellant,  as  a  witness,  under- 
took to  explain  bis  leaving  home  and  setting 
up  a  separate  establishment  by  testimony 
that  his  wife  had  drawn  a  revolver  upon 
him,  and  that  she  took  a  knife  to  her  room 
and  concealed  it  In  her  bed,  and  by  her  con- 
duct rendered  life  with  her  nnbappy  and  un- 
safe. This  testimony  was  ruled  out,  and  of 
this  ruUiv  appellant  complains.  We  think 
the  evidence  should  have  been  admitted.  Of 
course  no  amount  of  abuse  or  misconduct 
on  part  of  his  wife  could  serve  as  a  defense 
or  excuse  for  the  crime  of  adultery,  but  It 
must  be  remembered  that  the  proof  of  appel- 
lant's fuilt  was  wholly  circumstantial,  and 
that  one  of  the  prliudpal  clrenmstanoea  relied 
upon  to  eatebllab  the  fact  was  the  apparent 
disregard  of  ftmlly  obligation  on  tals  part  In 
leaving  his  lawful  wife  and  making  bis 
home  elsewhere.  If,  therefore,  be  conld 
show  that  bl8  wife,  by  the  violence  ttf  her 
condoct  or  temper,  bad  .drlvoi  bim  from 
hmne,  or  bad  affwded  him  a  fair  excuse  for 
Bocb  act  on  bis  part  It  would  to  some  extmt 
lessen  the  Inferoice,  wblCb  might  otherwise 
be  Justified,  that  be  deserted  bis  family  tar 
the  embraces  of  a  mistress.  The  effect  to 
be  given  audi  testlmoiQr  abonld,  of  course, 
be  controlled  by  pnq»er  Instructions  to  tbe 
jury,  but  we  tbluk  It  boHi  competent  and  ma- 
terial, and  tbat  tbe  state's  objection  thereto 
should  have  been  overmled. 

Appellant  also  songbt  to  show  vtpoa  her 
cross-examination  that  tbe  prosecuting  wit- 
ness, bis  wife,  bad  attempted  to  dissuade 
some  of  his  witnesses  from  attending  and 
testifying  In  his  behalf  upon  the  trial,  but 
the  offer  was  excluded  upon  tbe  state's  ot>- 
jectlon.  While  ve  would  not  be  inclined 
to  rererse  on  this  ground  alone,-  we  are  dis- 
pos«^  to  bold  tbat  tbe  testimony  staonld  have 


been  admitted.  The  wife  was  an  active 
agent  of  the  prosecution,  and  gave  dama- 
ging testimony  against  her  husband,  and 
proof  of  an  attempt  upon  her  part  to  deprive 
him  of  tbe  ben^t  of  the  attendance  of  wit- 
nesses would  have  a  legitimate  bearing  upon 
the  w^bt  and  Influence  to  be  given  her  evi- 
dence. Criticism  is  also  made  upon  some  of 
the  Instructions  of  the  court  but  the  objec- 
tions stated  are  without  merit 

2.  Counsel  for  appellant,  with  mnch  ear- 
nestness and  eloquence,  ask  us  to  hold  that 
there  ia  no  rule  of  evidence  upon  which  to 
justify  a  conviction.  To  this  we  cannot 
agree.  A  new  trial  must  be  ordered,  and 
we  are  not  disposed  to  express  any  opinion 
upon  the  mo-lts  of  the  case  which  may  sore 
to  embarrass  either  the  prosecution  or  tbe 
defense  upou  another  hearing. 

For  the  reasons  stated,  tbe  judgment  ap- 
pealed from  Is  reversed,  and  cause  remanded 
for  a  new  trIaL 

Beversed. 


WILCOX  &  KOSTELECKT  t.  SWECKEB. 

(Supreme  Court  of  Iowa.   Dec  13,  180C.) 
B&FOBUATION  or  IHSIBUHBNIS— BVIDBMO^ 

Sufficiency. 

In  an  action  to  reform  a  written  contract, 
fixing  plaintiff's  compensation  and  to  recover 
commiBslons  for  the  sale  of  land,  the  evidence 
considered,  and  Md  not  to  present  such  clear 
end  satisfactory  proof  as  will  Justify  the  ref- 
ormatioD. 

[Ed,  Note. — ^For  cases  In  point  see  vol.  42, 
Cent  Dig.  Befonnatlon  of  Inatmnwnta,  H  167, 
158.]  —  » 

Appeal  frran  District  Court  Poweshiek 
County;  W.  O.  Clements,  Judge. 

Action  to  reform  written  contract  and  re- 
cover commission  for  the  sale  of  real  estate. 
Judgment  for  defendant  and  tbe  plaintiffs 
appeal.  The  facts  are  more  fully  stated  In 
the  opinion.  Affirmed. 

Tom  H.  Mllner,  tor  appeUanta.  Tolbott  * 
Talbott  for  appellee. 

WBiAVER,  J.  It  iB  conceded  that  the 
plalntlffiB  were  empk^ed  or  authorized  by  the 
defendant  to  procure  a  [nucbaaer  for  the 
farm  of  tbe  latter  and  tbat  plaintiffs  did  In 
fact  find  a  customer  to  whom  tbe  sale  was 
made.  The  controversy  In  this  litigation  la 
over  tbe  tmus  of  tbe  contract  of  agency  as  to 
the  compensation  which  defendant  nndwtook 
and  promised  to  pay  for  tiie  aerrlcee  tbns  per- 
formed. It  Is  tbe  claim  <HC  plaintiffs  tbat  In 
case  they  secured  a  purchaser  for  tbe  land, 
th^  were  to  receive  $1  pw  acre,  and  If  tbe 
aale  was  made  fOr  mm  than  |70  pec  acre, 
they  were  also  to  rec^ve  Hna  excess  ovtt  tbat 
sum.  Tbe  agreement  was  reduced  to  writ- 
ing, but  the  clause  wtalcfh  plalntlAi  r^  upon 
as  entitling  them  to  the  excess  over  f  70  pa- 
acre  ai^wars  to  be  unlnteU^ble  and  mean- 
ingless. Omitting  prior  stipulations  that 
clause  Is  as  follows:  "And  aa  commission  I 
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agree  to  pay  him  |1  per  acre,  and  all  above 
$70  per  acre  per  cent  on  cent  on  all  been 
signed."  PlaintUb  allege  that  a  printed 
form  was  used  In  preparing  tbe  contract,  and 
that  this  confusion  of  words  arises  from  the 
mistake  of  the  scrivener  In  erasing  words 
which  s^ould  hare  been  included  in  the  In- 
strument, and  leaving  others  unerased  which 
should  have  been  excluded.  Th^  ask  there- 
fore that  this  contract  be  reformed  and  made 
to  express  an  agreement  by  plalntlflF  to  pay 
them  the  excess  realized  over  $70  per  acre  and 
that  they  be  permitted  to  recover  on  that  ba- 
sis. The  sale  was  In  fact  made  at  975  per  acre. 
The  defendant  alleges  that  his  agre^ent  was 
to  pay  $1  per  acre,  and  the  excess.  If  any, 
realized  over  (75  per  acre,  and  that  be  has, 
in  fact,  paid  to  plaintiffs  $1  per  acre  In  fall 
satisfaction  and  discharge  of  his  agreement 
He  further  says  that  tbe  writing  was  pre- 
pared by  one  of  the  plalntlfts,  who  read  It  to 
him  as  providing  for  payment  to  them  of  the 
excess.  If  any,  realized  over  t7S  per  acre; 
and  that  he,  being  without  spectacles,  and  for 
that  reason  unable  to  read  said  papor  for 
himself,  believed  and  relied  upon  ttie  state- 
ment of  the  plaintiff  as  to  its  contents,  and  in 
such  belief  subscribed  his  name  thereto.  The 
cause  was  tried  to  the  court,  which  found 
the  evidence  insufficient  to  sustain  the  al- 
legations of  the  petition,  and  rendered  Judg- 
ment In  favor  of  the  defendant  for  ooets. 
Tbe  plaintiffs  appeal. 

It  will  be  observed  from  tbe  foregoing 
recitation  that  the  controvert  Is  solely  one 
of  fact  Did  the  defendant  agree  to  pay  to 
the  plalntiffa  the  excess.  If  any,  which  might 
be  realized  upon  the  sale  of  the  land  through 
their  agency  above  the  price  of  $70  per  acre? 
It  is  quite  clear  that  the  writing  In  the  form 
in  which  it  was  n^ecuted  does  not  express 
such  an  obligation,  and  the  burden  Is  upon 
the  plalntifFs  to  establish  it  by  a  clear  pre- 
ponderance of  the  evidence.  This  we  think 
they  failed  to  do.  It  la  admitted  by  one  of 
the  plaintiffs  that  the  flgures,  "$75"  were  first 
written  to  tbe  contract  and  that  he  erased 
them,  and  inserted  "$70,"  but  claims  that  this 
was  done  before  the  defendant  signed  it  The 
defendant  with  equal  posltlvenMs  Insists  that 
$75  was  the  minimum  price  agreed  upon, 
and  that  be  did  not  know  of  or  consent  to  the 
change.  Tbe  defendant's  theory  of  the  agree- 
ment Is  strongly  corroborated  by  tbe  further 
conceded  fact  that  when  the  sale  was  finally 
agreed  upon,  and  the  purchaser  had  made  an 
advance  payment  to  the  defendant  In  tbe 
presence  of  one  or  both  of  tbe  plaintiffs,  de- 
fendant thereupon  immediately  paid  to  them 
tbe  sum  of  $160  (being  $1  per  acre  upon  the 
land  sold),  which  sum  they  accepted  and 
divided  between  themselves  without  protest 
or  question,  and  not  until  a  later  date  was 
any  demand  or  claim  presented  by  them  for 
additional  compensation.  Other  facts  and 
circumstances  which  we  will  not  stop  to  de- 
tiU  Mem  to  strengthen  the  position  of  the  de- 


fetdant  Tbe  paper  In  itself  with  its  con- 
fused and  unintelligible  statement  and  its 
conceded  erasures  and  alterations  affords 
Iltle,  if  any,  aid  to  the  plalntUte'  claim.  To 
justify  a  decree  reforming  the  writing  re- 
quires clear  and  satisfactory  proof  of  the  al- 
legations of  the  petition.  Looking  to  tbe  rec- 
ord before  us  we  have  to  say  that  In  our  Judg- 
ment this  demand  has  not  been  met  The 
fact  too,  that  the  impressions  received  by  us 
from  the  printed  record  are  re-enforced  and 
supported  by  the  conclusion  of  tbe  trial  court 
which  had  the  parties  and  witnesses  before 
It  increases  our  confidence  In  the  correctness 
of  the  conclusion  here  announced. 

The  decree  of  tbe  district  court  Is  there- 
fore affirmed. 


BAUGBN  T.  OLDFORD  et  al. 
(Supreme  Court  of  Iowa.  Dee.  18,  190&) 

1.  JuDoHBirr  —  Tbarbobift   or  Jusnox'a 
JuDouBNT^Fiuiia  in  CouBT  or  Bsoobd-^ 

ElfrOBOKHXNT. 

Code,  i  4538,  provides  that  transcripts  et 
Justices'  Judgments  may  be  filed  In  the  office  of 
tha  clerk  of  the  district  court,  and  from  their 
entry  on  the  proper  records  shall  be  treated  io 
all  respects  and  In  th^  snforcement  as  judg- 
ments obtained  in  the  district  court  BeU, 
that  an  action  on  a  Justice's  Judgment  so  tran- 
Bcripted  la  order  to  renew  tbe  some  was  an 
action  for  tbe  enforcement  of  the  judgment, 
which  sbonld,  therefore,  be  treated  in  such  ac- 
tion as  a  Judgment  rendered  by  tbe  district 
court 

2.  8ai(»— Limitations. 

Code  1897,  I  8439,  provides  that  no  action 
■hail  be  brought  on  a  judgment  of  a  court  of 
record  within  15  years,  but  that  the  time  during 
which  Ae  action  Is  prohibited  shall  not  be  ex- 
cluded in  compntiDg  the  statutory  period  of 
limitation  for  an  action  thereon.  Section  8447 
declares  that  actions  most  be  browht  on  Judg- 
ments of  courts  of  record  within  20  years,  and 
that,  when  the  commencement  of  the  action  is 
stayed  by  statutory  prohibition,  tbe  time  of 
prohibition  sbail  not  be  a  part  of  the  limita- 
tion period,  "except  as  otnerwise  provided." 
Acts  20tli  Oen.  Assem.  p.  103,  c.  iSJ,  which 
went  Into  effect  July  4,  1902,  provided  that  as 
to  all  judgments  rendered  between  1873  and 
1897  the  provisiona  of  the  Code  with  reference 
to  limitations  should  applv  in  tbe  event  actions 
thweon  were  not  broajrot  within  one  year. 
Held,  that  where  plaintiff  recovered  a  judgment 
before  a  Justice  on  April  12,  1880,  and  filed 
a  transcript  thereof  In  the  district  court  on  the 
same  day,  an  action  brought  on  such  Judgment 
on  June  29,  190S,  was  not  barred  by  limitations. 

Appeal  from  District  Court  Winneshiek 
County ;  L.  B.  Fellows,  Judge. 

Action  at  law  ui>on  a  judgment  of  a  jus- 
tice of  the  peace,  which  bad  been  transcrlpt- 
ed  to  end  filed  with  the  clerk  of  tbe  district 
court  Defendants  demurrer  to  tbe  petition 
upon  the  ground  that  the  action  was  barred 
by  the  statute  of  limitations  was  overruled. 
Tbey  thereupon  filed  an  answer,  in  which, 
among  other  things,  tbey  pleaded  the  statute 
of  limitations;  and  to  this  division  of  tbe 
answer  plaintiff  demurred,  his  demurrer  be- 
ing sustained.   Tiie  case  then  went  to  trial 
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upon  an  tasne  tendered  by  defendant!'  gener- 
al denial,  resulting  in  a  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

Frank  Sayre  and  0.  W.  Beed.  for  appe^ 
lants.   EL  W.  Cutting,  for  appellee. 

DBDMBR,  J.  Practically  the  only  ques- 
tion In  the  case  Is :  Is  the  action  barred  by 
the  statute  of  UmltationB?  The  Judgment 
of  the  Justice  was  rendered  April  12,  1880. 
It  was  transcripted  to  and  filed  with  the 
clerk  of  the  district  court  on  the  same  day. 
fixecutlou  Issued  from  the  district  court 
April  5,  1900,  which  was  returned  unaatls- 
fled  November  20,  1901.  This  action  was 
commenced  June  29,  1908.  By  statute  it  is 
provided  that  no  action  shall  be  brought  up- 
on a  Justice's  Judgment  within  8  years  after 
the  same  is  rendered,  nor  upon  a  Judgment 
of  any  court  of  record  within  16  years,  and 
the  Code  of  1897  introduced  this  as  an  amend- 
ment ta  the  old  law,  "but  the  time  during 
which  an  action  Is  prohibited  upon  a  Judg- 
ment *  •  *  Bhall  not  be  excluded  In  com- 
puting the  statutory  period  of  limitation  for 
an  action  thereoa"  C!ode,  I  8439.  Und^ 
the  UUe  "Limitation  of  Actions"  it  la  pro- 
vided. In  subHtaace,  that  actlooa  must  be 
brought  upon  Justices'  Judgments  within  10 
years  after  the  causes  thereof  accrue,  and 
upon  Jud^ents  of  courts  of  record  within  20 
years.  Oode,  {  S447.  Under  the  same  title 
It  is  provided  that,  when  the  commencement 
of  an  action  Is  stayed  by  statutory  prohibi- 
tion, the  time  of  prohibition  shall  not  t>e  a 
part  of  the  time  limited  for  the  commence- 
ment of  the  action,  "except  aa  herein  other- 
wise provided."  Code,  I  3458.  The  part  In 
quotations  was  added  when  the  Code  In 
1897  was  adopted.  It  la  also  provided  that 
transcripts  of  Justices'  Judgments  may  be 
filed  in  the  office  of  the  clerk  of  the  district 
court,  and  from  their  entry  upon  the  proper 
records  "shall  be  treated  In  all  respects  and 
in  their  enforcement  as  Judgments  obtained 
in  the  district  court"  Code,  |  4538.  From 
the  reading  of  this  last  sectlm  it  la  clear 
that  the  Judgment  In  this  case  should  be 
treated  as  one  rendered  by  the  district  court ; 
for  a  suit  thereon  Is  manifestly  for  Its  en- 
forcement McCoy  T.  Cox,  54  Iowa,  595,  7 
N.  W.  44;  Stover  v.  Elliott,  80  Iowa,  329, 
45  N.  W.  901 ;  Little  v.  Devendorf,  109  Iowa. 
47,  79  N.  W.  476.  Prior  to,  and  even  since, 
the  adoption  of  the  Code  of  1897,  we  had 
uniformly  held  that,  in  view  of  the  statutes 
already  referred  to  and  quoted,  an  action 
upon  a  Judgment  of  the  district  court  might 
be  brought  at  any  time  within  35  years 
from  Its  rendition.  Welser  v.  McDowell,  93 
Iowa,  772,  61  N.  W.  1094;  Gassady  v.  Qrlm- 
melman,  108  Iowa,  695,  77  N.  W.  1067 ;  Nor- 
rla  V,  Tripp,  111  Iowa,  116,  82  N.  W.  610, 
and  other  cases.  By  the  amendment  to  the 
Code  of  1897,  the  Legislature  undertook  to 
remedy  this;  but  as  its  act  operated  In- 
stantar.  It  was  held  In  the  Cassady  Case, 
supra,  that  It  did  not  apply  to  Judgments 


then  In  existence,  which  would  be  barred 
by  the  terms  of  the  amendments.  Again 
the  Legislature  undertook  to  cure  the  matter, 
and  at  Its  twenty-ninth  session  i>assed  an  act 
(Chapter  187,  p.  108,  Acts  29th  Gen.  Assem.) 
which  provided  that  as  to  all  Judgments  ren- 
dered between  the  years  1873  and  1887  the 
amendments  hitherto  mentioned  were  to  ap- 
ply In  the  event  actions  thereon  were  not 
brought  within  one  year.  This  last  act  was 
passed  March  27,  1902,  and  went  Into  effect 
July  4,  1902.  Under  this  act  plaintiff  bad 
until  July  4,  1903.  to  bring  his  action.  As 
his  suit  was  commenced  June  29th  of  that 
year.  It  was  In  time.  Wooeter  t.  Bateman, 
126  Iowa,  662,  102  N.  W.  62L 

Appellants'  main  contention  Is  that  the 
Judgment,  being  that  of  a  Justice,  was  barred, 
undw  the  rule  annonnced  in  the  Welser 
Case,  within  18  years  trtm  the  time  It  was 
rendered.  But  as  we  bare  seen,  that  propo- 
sition is  unsound. 

Suggestion  Is  made  that  the  trial  court  was 
In  error  In  sustaining  plaintiff's  demurrer  to 
the  second  dlviBl<»i  of  the  answer,  on  the 
ground  that  the  ruling  on  the  demurrer  to 
the  original  petition  was  ree  adjndlcata  up- 
on the  proposition  presented.  Concede  argn- 
endo  the  correctness  of  this  position,  yet  the 
trial  court  was  right  in  sustaining  It  and  Its 
reasons  for  so  doing  are  wholly  immaterial. 
Some  of  the  members  of  this  court  as  now 
constltnted  are  not  content  with  the  rule  an- 
nounced In  the  Welser  Case;  but  the  Legis- 
lature has  acted  upon  our  Interpretation  of 
the  statutes,  and  has  in  its  last  amendment 
given  to  parties  holding  such  Judgmoits  as 
this  one  year  from  July  4, 1902,  within  which 
to  brii^  suit  Of  that  act  plaintiff  may  ad- 
vantage himself  as  he  did,  and  we  are  not 
dlqwsed  to  overrule  the  Welser  Case  at  this 
time.  All  Judgments  upon  which  suits  were 
ciot  brought  within  the  time  limited  are 
governed  by  the  Code  of  1897,  and  the  proba- 
bilities are  that  this  Is  the  last  one  to  be  ap- 
pealed. 

Something  Is  said  In  argument  about  a  fall- 
nre  of  plaintiff  to  prove  up  his  Judgment; 
and  to  the  effect  that  no  Jurisdiction  In  the 
Justice  to  raider  the  original  Judgment  Is 
shown.  Suffice  It  to  say  that  there  Is  noth- 
ing in  either  of  these  positions. 

The  trial  court  followed  our  prevloas  de- 
cisions, and  Its  Judgment  Mems  to  be  orareet 
It  Is  therefwe  aflbined. 


BOWER  BROS.  T.  HANSEN  (PBTBB- 
SON,  Qaralshee). 

(Suprane  Court  of  Iowa.  De&  18,  190S.) 
1.  OABitiBHinifT— Noncz  to  QAaniSHKi. 

Under  Code,  |  8935,  relating  to  notice  in 
gamiBhment  a  notice  to  a  garnishee  Is  defect- 
ive which  does  not  require  him  to  appear  on 
the  first  day  of  the  next  term  of  court,  and  does 
not  state  that  if  be  falls  to  answer,  he  will  be 
liable  for  the  Judgment  plaintiff  mlj^t  obtain. 

[Bd.  Note.— For  cases  in  point,  sea  voL  24, 
Cant  Dig.  OamUimeii^  1  laoj 
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2.  DsTAtTLT  or  Gabnishtc— Noncx. 

Where  a  garnishee  ie  excnsed  from  uuwot- 
ing  on  the  Srst  day  of  the  term,  he  cannot  be 
held  thereafter  to  be  In  default,  without  notice 
from  the  commissioner  appointed  to  take  an- 
swer to  the  time  when  and  place  wheze  he 
■bonld  answer. 

[Ed.  Not&— For  cans  In  point,  aee  T»L  24, 
Cent;  Dig.  Qaniiihmpiit,  I  880.] 

a.  Sun— Sbttiko  Asidi  XimrAwr. 

A.  gamlabee,  on  showing  that  be  appeared 
in  answer  to  the  notice  and  was  informed  that 
be  need  not  appear  until  called  on,  and  no  notice 
was  given  him,  and  that  he  was  sot  indebted 
to  the  Judgment  defendant  and  b^  no  property 
<d  his  when  gatnisheed,  was  entitled  to  have  a 
default  against  him  set  aside. 

(Bd.  Note.— For  cases  in  point,  see  ToL  24, 
Gent  Dig.  Oamishment,  K  330,  342.] 

Ai»peal  from  District  Court,  MIHb  Ooonty; 
A.  B.  Tfwmell,  Judge. 

In  an  action  brought  by  plaintiff  against 
defendant;  Hassen,  J.  B.  Peterson  was  gar- 
nished, as  a  supposed  debtor  of  defendant, 
and  notified  to  appear  at  the  next  term  of  the 
district  court  in  Mills  county,  to  be  begun  and 
held  April  14,  1908.  and  to  answer  such  ques- 
tions as  should  then  and  there  be  propounded 
to  blm.  Oourt  convened  In  that  coun^  April 
14th,  and  the  official  reporter  was  on  that  day 
appointed  a  commissioner  to  take  the  answer 
of  all  garnishees  ordered  to  appear  at  that 
term.  The  garnishee  went  to  the  county  seat 
OD  the  first  day  of  the  term  and  saw  plaintiff's 
attorneys,  and  all  parties  agree  that  be  was 
excnsed  Crom  appearing  and  answering  on 
that  day.  Fat  some  reason  be  did  not  there- 
after appear  at  any  time,  and  on  July  27, 
1903,  at  a  Bobseqiient  term  of  court,  the  gar- 
nbihee  was  adjndf^  to  be  In  default  for 
want  of  appearance  and  answer;  and  on  the 
16th  day  of  geptembw,  1903,  he  was  served 
with  notice  to  appear  and  show  cause  why  an 
execution  should  not  issue  against  his  prop- 
erty to  satisfy  plaintiff's  Judgment  against 
Hansen.  In  req>onae  to  this  the  garnishee 
appeared  and  filed  a  motion  to  set  aside  the 
default;  his  answer  showing  no  liability  of 
any  kind  to  the  Judgment  defendant  This 
motloo  was  overruled,  and  Judgment  was 
thereupon  entered  against  the  garnishee  for 
Uie  amount  of  platntUTs  Judgment,  with 
costs;  and  the  garnishee  appeals.  Bevwsed. 

Organ  ft  Pus^,  for  appellant  Oenung  ft 
Oennng,  for  appellee. 

DBEHBB,  J.  The  notice  served  upon  the 
garnishee  was  defective,  In  that  It  did  not 
require  him  to  appear  on  the  first  day  of  the 
next  term  of  court,  and  did  not  state  that,  If 
he  failed  to  appear  and  answer,  be  would  be 
liable  to  pay  the  jud^ent  which  plaintiff 
might  obtain.  Code,  f  8935.  Padden  t. 
Moore,  S8  Iowa,  70S,  12  N.  W.  724.  Moreover, 
according  to  all  the  evidence,  the  garnishee 
was  excused  from  entering  an  appearance 
and  answering  on  the  first  day  of  the  term ; 
and,  as  the  trial  court  had  appointed  a  com- 
missioner to  take  answers  of  all  garnishees 
cited  to  appear  at  the  term,  the  garnishee 
after  being  excused  from  answering  on  the 


first  day,  could  not  thereafter  be  held  to  be 
In  default,  without  notice  from  the  commis- 
sioner as  to  the  time  and  place  where  he 
should  make  answer.  Thomas  t.  Hofflman, 
62  Towa,  12^  17  N.  W.  4S1. 

While  then  Is  a  decided  conflict  In  the  tes- 
tlnony  regarding  the  arrangement  between 
the  garnishee  and  plaintiff's  attorneys  with 
reference  to  his  (the  garnishee's)  appearance, 
we  are  satisfied  that  there  was  a  misunder- 
standing about  the  matter,  and  that  the 
garnishee  was  not  Intentionally  in  default 
He  came  to  Glenwood,  the  county  seat,  after 
his  first  appearance  In  answer  to  the  notice 
of  garnishment,  and  was  then  informed,  prob- 
ably without  authority,  that  the  case  was 
not  ready  for  disposition,  and  be  understood 
that  he  was  to  have  notice  as  to  when  he 
would  he  needed.  No  such  notice  was  given, 
but  garnishee  was  Informed  that  be  need  not 
again  appear  until  called  upon.  A  much 
slighter  showing  of  dlllgeDce  or  excuse  la 
needed  to  warrant  the  setting  aside  of  a  de- 
fault against  a  garnishee  than  In  cases  of 
ordinary  default  Evans  v.  Mobn,  65  Iowa, 
S02,  7  N.  W.  593.  The  garnishee  shows  In 
his  motion  that  be  was  In  no  way  Indebted 
to  the  Judgment  defendant,  and  that  he  held 
no  property  of  his  when  be  was  garnlsheed. 

Taking  the  record  as  a  whole,  we  are  con- 
strained to  bold  that  the  motion  to  set  aside 
the  default  should  bave  been  sustained,  and 
that  the  trial  court  was  in  error  in  denying 
It 

For  the  reasons  pointed  out,  the  Judgment 
must  be,  and  it  Is,  reversed. 


STATE  T.  CAMPBELL. 
{Supreme  Conrt  of  Iowa.  Dec.  13,  1905.) 

1.  WrrnCSSSB— CBOB8-BXAUIHA.TIOIt— LXUITA- 
TION  BY  SCOPX  OF  DiBECT. 

On  a  prosecQtlon  for  selling  liquor  to  a 
certain  person,  a  question  to  defendant  on  cross- 
examination  as  to  whether  the  wife  of  the 
person  in  question  brought  suit  against  de- 
fendant for  injuries  sustained  bj  such  person 
while  intoxicated  on  intoxicants  purcbasea  from 
defendant  was  not  proper  cross-examination ; 
defendant  not  having  testified  In  chief  to  any 
sucti  matter. 

[Ed.  Note. — For  cases  in  point,  see  vol.  SO, 
Cent  Dig.  Witnesses,  SS  049-954.] 

2.  Cbiuinai.  Law— Evidimce— Admissions— 
nbooiiations  fob  oohpbouibb. 

On  a  prosecution  tor  selling  liquor  to  a 
certain  person,  a  question,  put  to  defendant  on 
cross-examination,  aa  to  whether  an  action 
brought  against  him  by  the  wife  of  such  person 
for  injuries  sustained  by  the  husband  while  in- 
toxicated on  llqaor  purchased  from  defendant 
was  settled,  was  improper. 

Appeal  from  District  Court,  Mills  County; 
N.  W.  Macy,  Judge. 

The  defendant  was  convicted  of  having 
maintained  a  liquor  nuisance^  and  appeals. 
Reversed. 

A.  E.  Oook,  for  appellant  Cbaa.  W.  Mul- 
lan,  Atty.  Oen.,  and  Lawrence  Ds  Graff,  Asst 
Atty.  Gen^  for  tbe  StatSb 
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LADD,  J.  Tbe  eTldence  Introdaced  hy  the 
Btate  tended  to  show  that  tbe  accneed  had 
sold  whisky  at  his  office  In  bottles  to  dififereut 
persons.  Including  one  Main.  Tbe  defendant 
denied  having  sold  to  some,  and  testified  that 
the  liquors  were  dispensed  to  others  as  pa- 
tients actually  sick  and  under  his  treatment 
as  a  licensed  physician.  See  section  2401, 
Code.  On  cross-examination  be  remembered 
that  Main  tiad  had  his  leg  broken,  and  was 
then  asked  whether  "his  wife  demanded  of  you 
money  for  the  Injury  sustained  while  Intoxi- 
cated upon  Intoxicants  purchased  of  you  In 
June,  19(M7  An  objection  as  Incompetent, 
Irrelevant,  and  Immaterial,  not  crosa-eiam- 
Inatlon,  and  foreign  to  the  Issue  was  over- 
ruled, and  the  witness  answered:  "Mrs. 
Main  brought  suit  against  us  for  (1,000  for 
damages,  claiming  that  I  left  Mr.—"  Here 
he  was  Interrupted  by  another  question.  Af- 
ter some  other  Inquiries  tbe  defendant  rest- 
ed, and  the  state  recalled  him  for  further 
cross-examination.  This  question  was  then 
asked:  "Doctor,  yon  tesMfled  yesterday  that 
Mrs.  Main  had  brought  suit  against  you  for 
$1,000  as  a  claim  for  Injury  sustained  by 
ber  husband  while  intoxicated  upon  liquor 
alleged  to  have  been  purchased  from  yon  in 
June.  Was  that  claim  settled?"  This  was 
objected  to  as  incompetent,  irrelevant,  and 
immaterial,  and  not  connected  with  any  Is- 
sue in  the  case,  and  especially  incompetent 
unless  he  settled  It  himself,  and  the  objec- 
tion, was  overruled.  He  answered  that  the 
claim  was  settled  by  son-in-law  for  f  200,  and 
that  he  bad  Intended  to  contest  It  to  the  last 
Neither  Inquiry  was  proper.  Neither  ap- 
peared to  be  connected  with  anything  to 
which  he  had  testified  in  chief,  and  there- 
fore the  objection  as  cross-examination  to 
the  first  question  should  have  been  sustained. 
Nor  was  it  material  whether  the  case  was 
settled,  unless  this  was  done  by  or  at  the 
Instance  of  defendant  (State  v,  Jaeger,  66 
Mo.  173),  and  in  any  event  one  may  buy  his 
peace  by  effecting  a  compromise  of  a  suit 
without  fear  of  having  proof  thereof  intro- 
duced In  evidence  and  the  truth  of  the  facts 
alleged  implied  therefrom.  In  such  a  case 
the  concession  is  hypothetical  merely,  and 
made  for  the  purpose  of  securing  tranquility, 
and  therefore  cannot  be  treated  as  an  admis- 
siOD.   WIgmore  on  Ev.  |  1061. 

Berened. 


In  re  JBNK8. 

JUDGE  St  al.  T.  SMITH,  LIOHTY  &  HIL- 
UAN  CX)  et  aL 

(Supreme  Gonrt  of  Iowa.   Dec  IS,  1905.) 

1.  AssiaiTicsNTB  rOB  Benefit  of  Cbbditobs— 
Pbopebct  Con  Dinon  ally  Sou>  —  Biama 
OF  Sellxb. 

The  vendor  in  a  conditional  sale  may  en- 
force the  contract  as  against  the  TUidee'il  a*- 
■Ignee  for  the  benefit  of  creditors. 


2.  Appeal  —  Rbtikw  —  Who  uat  Appeai.  — 
Pbejudice. 
A  party  In  whose  favor  Judgment  was 
rendered  cannot  appeal  from  the  findings  of 
facts. 

[Bid.  Note. — For  cases  In  point,  see  ToL  2^ 
Cent  Dig.  Appeal  and  Error,  i  OW.] 

Appeal  from  District  Court,  Bnena  Tiata 
County;  A.  D.  Bailie,  Judge. 

Action  at  law  to  establish  a  claim,  and  to 
have  applied  thereon  the  proceeds  of  certain 
proper^  sold  by  the  assignee.  Judgment  tor 
the  defendants,  from  which  the  plaintUfS  ap- 
peal. Reversed. 

Mack  &  De  Land,  for  appellants.  F.  F. 
Faril  and  I.  W.  Bane,  for  anwllees. 

SHBRWIN,  a  J.  P.  M.  Jenks  made  a  gen- 
eral asslgnmmt  tor  tbe  benefit  of  his  cred- 
itors, and  bis  assignee  converted  the  property 
into  cash.  A  portion  of  the  property  so  sold 
was  an  icehouse,  with  ice  and  tools.  Tbe  ap- 
pellant, Judge  and  Norton,  claim  the  entire 
proceeds  arising  from  the  sale  of  this  particu- 
lar property,  and  base  their  claim  on  the  fol- 
lowing facts:  Before  the  8d  day  of  June, 
1903,  Jenks  was  Indebted  to  them  about 
$1,200,  which  was  evidenced  by  bis  notes.  On 
June  8d  these  notes  were  surrendered  to 
Jenka,  and  new  ones  executed  and  delivered 
to  tbe  plaintiffs  in  place  thereof,  together 
with  a  bill  of  sale  of  the  property  In  qaestlon. 
At  the  same  time  the  plaintiffs  executed  and 
delivered  to  Jenks  a  contract  agreeing  to  re- 
convey  the  property  to  Jenks  upon  payment 
of  the  notes.  Neither  the  bill  of  sale  nor 
the  contract  was  recorded,  and  Jenka  re- 
tained possession  of  the  property  nntll  It 
passed  Into  the  hands  of  hia  assignee  under 
the  assignment  The  appellees  are  general 
creditors  of  Jenks,  and  contested  Uie  appel- 
lants' claim  to  the  fund,  on  the  ground  that 
the  transaction  was  fraudulent  because  the 
blil  of  sale  was  In  fact  a  mortgage  given  to 
secure  a  debt  and  was  withheld  from  record 
by  agreement  The  case  was  tried  to  the 
court  without  the  interventlott  of  a  jury,  and 
a -special  finding  was  made  that  there  was 
an  absolute  sale  of  the  property  to  the  plain- 
tiffs, made  in  good  faith,  and  that  there  was 
no  agreement  or  understanding  that  It  was 
given  or  accepted  as  security  for  the  debt 
due  the  plaintiffs.  The  court  also  found  that 
there  was  no  agreement  or  imderstandlng 
tliat  the  contract  should  not  be  recorded. 
These  findings  of  fact  are  conclualve,  as  we 
shall  hereinafter  show ;  and,  such  being  the 
case,  the  judgment  of  the  court  Is  clearly 
vm>ng.  If  the  transaction  was  without 
fraud,  and  was  In  fact  what  it  purported  to 
be,  vl2.,  an  absolute  sale  of  the  property  to 
tbe  plaintiffs  and  a  conditional  sale  thereof 
back  to  Jenks,  then  the  assignee  acquired  no 
better  title  to  the  property  than  Jenks.  his 
assignor,  had,  and  tbe  contract  can  be  enforced 
against  blm.  In  re  Wise,  121  Iowa,  368,  86 
N.  W.  872,  and  cases  cited  tber^ 
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But  the  appellees  say  that  if  tbe  plalntlfls 
did  In  fact  own  the  property,  bat  executed 
the  condltioaal  contract  with  an  agreement 
that  It  be  withheld  from  record,  it  would  de- 
feat their  action,  because  It  operated  as  a 
fraud  on  tbe  creditors.  Under  tbe  finding  of 
tlie  court,  howevw,  that  there  was  no  such 
agreement,  the  argument  Is  without  forc& 
Tbe  appellees  further  claim  that  the  bill  of 
sale  is  a  mortgage  only,  and  that  the  trans- 
action cannot  be  controlled  by  the  cases  cited, 
for  tbat  reason.  But  here,  again,  the  find- 
ing of  the  trial  court  robs  the  argument  of 
ell  potency.  Moreover,  there  is  no  evidence 
In  the  record  tending  to  show  that  the  ap- 
pellees became  creditors  of  Jentca  on  the 
strength  of  bis  ownership  of  the  property. 
He  was  doing  a  general  mercantile  business, 
and  tbe  appellees  sold  him  goods  wliich  went 
into  that  business.  Nowbere  In  the  record  Is 
there  evidence  of  any  connection  between 
flucb  business  end  the  Ice  businesB. 

Tbe  defendants  have  appealed  from  the 
court's  finding  of  facts,  and  the  appellants 
move  to  dismiss  such  appeal  and  to  tax  coats, 
etc  The  motion  must  be  sustained.  An  ap- 
peal will  not  lie  from  a  finding  of  fact  or  law 
which  does  not  prejudice  a  party.  The  Judg- 
ment being  in  favor  of  the  defendants,  they 
were  not  prejudiced  by  tbe  findliig  of  facts, 
however  wroneoos.  Boyce  v.  Wabash  Ry. 
Co.,  68  Iowa,  70,  18  N.  W.  678,  00  Am.  Rep. 
780;  Sbannon  v.  Scott,  40  Iowa,  629.  On 
tbe  finding  of  facts,  there  should  hare  been  a 
Judgment  applying  the  fund  in  question  to- 
wards tbe  payment  of  the  plalDtUTs'  claloL 
The  case  Is  tberefwe  reversed  and  rananded. 

Bevwaed. 


STATE  V.  LOOJIIS. 
(Supreme  Court  of  Iowa.   Dec  18,  1900.) 

1.  IiABCBNT  —  OWNBBSHIP  —  NbOBSSJTT  01 

Pbovino. 

In  a  prosecution  for  larceny,  the  owner- 
ship of  the  stolen  goods  must  be  alleged,  and 
proven  as  alleged. 

[Ed.  Note. — For  cases  in  point,  see  vol. 
Cent.  Dig.  Larceny,  IS  .81-88.1 

2.  Sahi:  —  PBXSUicPTioiis  —  PossBBSion  or 

QOODS. 

Code  1897,  i  4834,  defines  the  offense  of 
larceny  of  logs.  Section  4836  provides  that  in 
a  prosecution  for  the  larceny  of  logs  the  find- 
ing of  the  logs  In  the  possession  of  defendant, 
whether  with  or  without  the  marks  cut  out  or 
d^troyed,  shall  be  presumptive  evidence  of  guilt. 
Held,  that  the  finding  of  marked  logs  in  the  pos- 
eeesion  of  defendant  of  itself  raises  no  pre- 
sumption of  guilt  against  defendant,  but  the 
wrongful  taking  of  the  logs  and  their  ownership 
as  alleged  in  the  indictment  must  be  established 
as  in  other  prosecutions  for  larceny,  and,  when 
BO  established,  the  possession  of  the  logs  by  de- 
fendant raises  a  presumption,  analogous  to  that 
arising  from  the  possession  of  other  stolen 
goods,  of  defendant's  guilt  of  the  crime. 

Appeal  from  District  Court,  Clayton  Coun- 
ty; L.  B.  Fellows,  Judge. 

Defendant  was  Indicted  for  the  larceny 
of  lo^  in  the  Mlasiaslppi  river.  At  the  close 


of  tbe  evidence  for  tiie  prosecntlon  a  motion 
to  direct  a  verdict  fbr  defoidant  waa  sus- 
tained, and  the  state  appeals.  Affirmed. 

Ctaaa.  W.  Mullan.  Atty.  Gen.,  Kenllne  & 
Roedell,  and  Lane  &  Waterman,  for  the  State. 
D.  D.  Unrpfay  and  J.  D.  Corlett,  tn  ai^ellee. 

HcCLAIM,  J.  mie  offense  charged  was  the 
larceny  of  logs  as  defined  in  Code,  1 48S4,  and 
the  logs  were  described  as  tbe  property  of 
one  Chute.  It  la  fundamental  that  in  a 
prosecntlon  tor  larc^iy  the  owner^lp  of  tbe 
stolen  goods  must  be  alleged,  and  proven  as 
all^^  State  v.  Repp,  104  Iowa,  806.  TS  N. 
W.  829,  40  L.  R.  A.  687,  65  Am.  St  Rep.  468; 
State  r.  Wesson,  126  Iowa,  320,  101  N.  W. 
1126,  and  authoritlea  cited.  Tbe  evldoice 
as  to  tbe  ownership  of  Chute  was  that  the 
logs  found  in  d^endanfa  possession  bore  cer- 
tain marks,  indicating  tbat  they  had  at  one 
time  belonged  to  certain  liunb«  companies, 
and  tbat  these  lumber  companies  had,  by  a 
Joint  instrument  signed  by  them,  assigned 
to  Chute  "all  of  tbe  rights,  title,  and  Interest 
of  each  and  all  of  the  subscribers  hereto 
in  and  to  any  and  all  logs  wbldi  have  here- 
tofore been  picked  up  or  found,  or  which 
may  be  hereafter  picked  up  or  found  in  the 
Mississippi  river  below  the  gap  of  tbe  as- 
sorting booms  of  tbe  St  Paul  Boom  Company 
[or  certain  other  described  rivers],  "outside 
of  rafts  or  brails  made  up  lo  booms  of  tbe 
St  Paul  Boom  Company,"  etc. ;  "also  any  and 
all  logs  which  have  heretofore  been,  or  may 
hermfter  be,  taken  from  any  raft,  brail, 
boom,  or  other  body  of  logs  on  the  Mississippi 
river  *  *  *  by  any  person  or  persons, 
firm  or  corporation  without  the  consent  and 
authority  of  the  lawful  owner  of  any  of  such 
as  are  lost  ha«lnbetore  mentioned,  together 
with  any  and  all  ri^t  and  rights  of  action 
against  any  person  or  persons,  firm  or  corpo- 
ration who  have  heretofore,  or  may  boreafter, 
pick  up,  or  In  any  manner  take  or  convert 
any  such  1<^b  as  are  hereinbefore  mentioned 
and  conveyed  or  intended  so  to  be  convey- 
ed," etc. 

Without  further  setting  out  the  instrument 
It  Is  sufficient  to  say  tbat  the  evident  pur- 
pose was  to  conv^  to  Chute  the  title  to 
all  stray  logs  belonging  to  tbe  signers  of 
the  instrument  which  shoud  be  found  with- 
in the  described  waters.  It  Is  evident  there- 
fore tbat  to  establish  the  ownership  In  Chute, 
as  laid  In  the  Indictment  It  was  necessary 
for  the  state  to  prove  that  the  logs  found 
In  defendant's  possession  belonged  to  some 
of  the  Bubacribers  to  the  document  at  tbe 
time  that  they  became  separated  from  tbe 
rafts  or  brails  of  logs  belonging  to  such  own- 
ers, or  at  the  time  tbat  they  became  lost  or 
strayed.  There  la  no  evidence  In  the  record 
of  such  ownership,  unless  such  evidence  Is 
furnished  by  the  fact  that  tbe  logs  found 
In  tbe  possession  of  the  defendant  bore  tbe 
marks  of  such  owners ;  and  the  question  pre- 
sented by  counsel  for  the  state  in  this  appeal 
is  whether  these  marks  furnished  the  necee- 
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sax7  evidence.  In  Code.  I  4836,  It  Is  provid- 
ed tbat  In  a  prosecution  for  the  larceny  of 
logs  the  finding  of  the  logs  "In  tbe  possession 
of  tbe  defendant  whether  with  or  without  the 
marks  cut  out  or  destroyed  or  partly  sawed 
or  manufactored  into  lumber  of  any  kind, 
fence  posts,  fence  rall^  ae  store  wood." 
shall  be  presumptlTe  ei^denoe  of  his  guilt 
The  contention  for  the  state  Is  tbat  the  find- 
ing of  logs  in  the  pmsession  of  defendant, 
bearing  the  marks  of  the  signers  of  the  In- 
Btrummt  of  assignment  to  Cbnte^  was  pre- 
sumptive evidence  that  such  logs  belonged 
to  Chute  and  had  been  stolen  from  him,  and 
that  the  burden  was  on  tbe  defmdant  to 
show  that  they  had  not  been  thus  stolen,  or, 
If  stolen  at  all.  tbat  th^  bad  been  stolen 
from  some  other  owner.  We  think  the  lan- 
guage of  tbe  statute  Is  not  to  be  given  this 
construction.  As  we  read  the  language  of 
the  statute,  tbe  state  Is  to  prove,  as  tn  any 
other  prosecution  for  larceny,  tbe  fact  of 
wrongful  taking  and  the  ownership  as  alleged 
In  tbe  Indictment,  and  that  then  the  presump- 
tion will  arise  Out  tbe  defendant.  In  whose 
poBseaslon  tbe  stoloi  logs  are  found.  Is  the 
perstm  who  Is  gntllr  of  tbe  crime.  We  can- 
not iffesnme  that  tbe  Legislature  Intended 
to  enact  a  provlsl(m  so  contrary  to  tbe  whole 
theory  at  tbe  criminal  law  as  tbat  involved 
in  sa^ng  tbat  whenever  a  person  is  found 
in  the  pOBsesdon  of  a  log  bearing  the  mark 
of  some  one  who  may  irevlously  have  owned 
it  tbe  presumption  arises  that  the  person 
In  possession  Is  guilty  of  larceny.  It  is  a 
matter  of  general  knowledge,  and  it  is  shown 
in  OOb  record,  that  logs  are  marked  by  their 
owners  while  they  are  in  tbe  driveway  fn 
the  timber  where  they  are  cut;  that  they 
are  snbseQu^tly  collected  In  booms,  Into 
which  the  logs  of  dlffwent  owners  are  run 
trota  then  driveways;  that  In  tb«e  booms 
th^  are  separated  and  identified  by  means 
of  these  marks,  and  then  become  subjecte  of 
commerce,  and  are  sold  In  tbe  booms,  or  af- 
terward In  rafts,  to  purchasers  who  buy  Ibem 
wbUethey  are  still  In  the  boom,  w  after  tbey 
have  been  carried  In  rafts  to  polnte  further 
down  the  river;  and  that  the  marks  on  tbe 
logs  are  not  changed  at  tbe  time  of  sal^ 
but  in  the  ordinary  course  of  IraslneBs  remain 
on  tbe  logs  until  th^  have  been  sawed  up 
Into  lumbCT  by  the  various  puvbasm.  Tbe 
msxka  oa  these  logs,  therefwe.  Indicated  tbe 
original  ownership  of  them,  but  did  not  In- 
dicate that  at  tbe  time  tbey  escaped  from 
the  booms,  or  from  rafts  Into  wtaldi  they 
had  been  collected,  or  from  persons  who  bad 
possession  of  them  at  points  lower  down  the 
river,  they  still  belonged  to  tbe  owners  wbose 
marks  they  bore,  and  who  were  the  8ub< 
scribers  of  tbe  assignment  to  Chute. 

There  is  no  evidence  whatever  that  these 
logs  were  stolen  from  anybody,  unless,  in- 
deed, sudi  an  inference  is  to  be  drawn  from 
tbe  fact  tbat  defendant,  when  threatened 
with  arrest  while  on  a  raft  made  iq)  of 
these  logs,  some  40  in  number,  attempted  to 


abandon  his  raft  and  escape.  But,  even  If 
there  was  enongb  evidence  to  go  to  tbe  jury 
on  the  question  whether  the  logs  were  stolen, 
there  was,  as  has  been  jKdnted  out.  no  suf- 
ficient evidence  of  the  ownwshlp  In  Chute, 
as  alleged  tn  the  Indictment  Tha%  Is  no 
provision  in  tiie  stetnte  that  a  log  bearing  tbe 
mark  of  a  previous  owner  Is  presumed  to 
remain  the  property  of  such  owner  so  long 
as  ttie  mark  rmialns.  We  ttitnk  tbe  mean- 
ing of  the  stetute  Is  that  when  the  laro'sny 
of  logs  bearing  a  certain  mark  is  estebllsbed. 
such  possession  is  prima  fade  evidence  tbat 
defoidant  is  tbe  one  who  committed  such 
larceny.  In  other  words,  the  statute  simply 
aivlles  to  the  possession  of  stiriai  logs.  In 
a  somewhat  extmded  form,  the  usual  rule 
as  to  the  presumption  of  guilt  resulting  from 
tbe  recent  possession  of  stolen  goods ;  that  is. 
the  rule  that  such  possession  points  out  the 
defendant  as  tiie  one  guilty  of  the  crim& 

As  thwe  Is  no  snffldoit  evidence  of  tbe 
commission  of  the  crime  charged,  or  of  tbe 
ownership  of  the  logs,  we  thivik  that  tbe 
mllng  of  die  trial  court  was  correct,  and  It 
Is  afltrmed. 


FAT  T.  FITZPATRICK. 
(Supreme  Court  of  Iowa.  Dea  13,  1909.) 

1.  Salu— RiiaoiEB  or  Bima— Bioovbbt  or 
Pbiob  Paid— GoHomoiiB  PnaaDxiiT— Di- 

HAND. 

Where  defendant  sold  hsy  to  plaintiff,  bat 
delivered  it  to  other  jfenona,  a  d^and  for  tbe 
hay  was  not  necessary  to  tbe  matnteoance  of  an 
action  to  recover  the  piloa  paid  in  advance. 

[Ed.  Note.— For  cases  In  point,  see  vol  43, 
Gent  Dig.  Salei,  »  857,  112^ 

2.  Sau. 

Where  property  Is  sold,  to  be  delivered  at 
once  aftv  payment  and  tbe  seller  fails  to  mate 
sncb  delivery,  notice  of  suit  to  recover  the  pay- 
ment  made  Is  a  sufficient  demand. 
8.  Sau— Dbmaud  on  Aoekt. 

In  an  action  to  recover  the  price  paid  for 
property  which  the  seller  failed  to  ddiver,  in 
which  there  was  evidence  that  the  sale  was  made 
by  an  agent  evidence  that  demand  for  the  prop- 
erty was  made  on  the  agent  was  adnuaalble. 

Appeal  from  District-  Court  Greene  Oonn- 
^ ;  Z.  A.  Ohnrch,  Judge. 

Suit  at  law  to  recover  monsr  paid  to  the 
defendant  for  personal  property  which  was 
never  d^lvered  to  the  plaintiff.  Trial  and 
judgment  for  the  defendant  Hie  plaintiff 
appeals.  Reversed. 

Howard  &  Homrd,  fttr  appeUant 

BHERWINt  X  The  plaintlir  purchased  of 
the  defendant  certain  hay,  then  rcpresotted 
tbe  defendant  to  be  In  bis  possession  in 
a  certain  stock  and  ready  for  ddivery.  Tbe 
plalntUt  executed  bis  note  for  the  price  ther^ 
of  and  delivered  the  same  to  the  deteidant 
who  negotiated  It  In  due  course,  and  it  has 
since  been  paid.  As  a  matter  of  tect  tbd 
defendant  had  sold  all  of  tbe  hay  In  the  stack 
In  question  befora  tbe  pretended  sale  of  a 
portion  thereof  to  tbe  plalnijfE,  and  he  was 
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ttaoefore  unable  to  dellTer  the  hay  for  which 
the  plaintiff  had  paid,  and  did  not  dellTer  any 
part  ot  it  The  petition  I0  In  two  counts, 
each  one  alleging  substantially  the  facts 
which  we  have  glren.  For  some  reason  not 
apparent  ttom  the  record,  the  trial  court 
held  that  no  damages  were  shown  to  hsTo 
accrued  on  the  first  count,  and  tried  the  case 
on  the  second  count  alone.  It  does  not  occur 
to  us  that  it  is  a  rery  material  matter,  be- 
cause of  the  slmllarl^  of  the  two  counts; 
but  we  think  evidence  should  have  been  re- 
ceived on  the  Issues  presented  by  both  counts. 

A  great  muny  errors  are  asalgued  and  ar- 
gued, but  the  one  of  controlling  Importance 
relates  to  the  question  of  demand  before  suit, 
the  trial  court  holding  and  Instructing  that 
It  was  necessary.  We  think  tbe  court  was 
mistaken  as  to  the  law  governing  the  case, 
for  several  reasons.  In  the  first  place,  the 
evidence  conclusively  shows  that  the  defend- 
ant had  put  it  out  of  his  power  to  deliver  the 
hay  sold  to  the  plaintiff,  and  hence  a  demand 
therefor  would  have  been  of  no  avail.  That 
tbe  law  does  not  require  useless  acts  Is  well 
settled,  and  when  it  Is  sbown  that  a  demand 
would  be  entirely  useless  It  will  not  be  re- 
quired. Ruiter  V.  Plate,  77  Iowa,  17,  41  N. 
W.  474;  Smith  v.  McLean,  24  Iowa,  325; 
Leek  V.  Ohesley,  98  Iowa,  593,  67  N.  W.  580 ; 
9  Am.  ft  Bug.  Bnc.  Law,  210 ;  Laybourn  v.  Sey- 
mour, 58  Minn.  105,  54  N.  W.  041,  39  Am.  St 
Rep.  579 ;  1  Gyc.  69S,  and  cases  cited.  Fui^ 
tbermore.  tbe  bay  In  question  was  to  be  de- 
livered at  ouce,  and  upon  failure  to  make 
such  delivery  after  payment  therefor  notice 
of  suit  was  a  sufficient  demand.  Grabtree  v. 
Messarsmlth,  19  Iowa.  170;  1  Cyc.  694. 

There  was  also  evidence  tending  to  show 
that  one  Corey  was  the  agent  of  the  defend- 
ant for  the  sale  and  delivery  of  tbe  hay,  and 
we  are  of  the  opinion  that  It  was  error  to  ex- 
clude the  plalntUh'  evldeiiM  of  a  demand 
through  him. 

^nw  judgmant  la  rerersed. 


80PBR  et  aL  v.  GALLOWAT  et  al. 
(Supreme  Court  of  Iowa.  Dec.  18,  190S.) 

1.  Futros,  Statutis  or— Cohtbaotb  to  Db- 
TI8B. 

A  contract  between  the  owner  of  land  ana 
third  iwrsoos,  whereby.  In  consideration  of  his 
care  during  life,  the  land  at  his  death  was  to  be- 
l<xig  to  the  latter,  after  fall  and  satisfactory  jwr- 
formance  by  them.  Is  not  within  tbe  statute  of 
frauds. 

[Sd.  Mote^For  eases  in  point,  see  vol.  23, 
Cent  Dig.  Tzau^  Statnte  of,  S  132.] 

2.  H<nCE8TKU>— TBAnsrEB  OS  IncUUBHAIfCI. 

A  contract  tor  a  gift  of  land  in  considera- 
tion of  tbe  care  of  the  owner  during  life  Is  en- 
forceable after  performance  of  the  services, 
though  the  ivemues  are  homestead. 

[Ed.  Nota.— For  cases  hi  point,  see  voL  2}, 
Cent  Dig.  Homestead,  }  176.] 

8.  Wnxa— COHTBAOTB  TO  DBVISB— PEBFOBU- 

AKCE  BT  Paeents— Rights  of  CHiLngBH. 
Where  the  parents  of  plaintifla.  pursuant  to 
a  contract  with  tbe  owner  of  land  wherry,  in 


consideration  of  his  care  during  life,  tbe  land  at 
his  dea^  was  to  belong  to  such  parents,  fully 

Serformed  the  servbses,  snd  plaintiffs  after  their 
eath  continued  the  performance  with  the  ac- 
qniescenoe  of  the  owner,  they  were  entitled  to 
the  land  on  his  death. 

Appeal  from  District  Court  Bnehanaa 
County ;  A.  8.  Blair,  Judge. 

Action  In  equity  to  determine  and  qniat 
title  to  real  estate.  The  opinion  states  tbe 
case.  There  was  a  decree  In  favor  of  plain- 
tlffB,  and  the  defendants  appeal.  Affirmed. 

H.  G.  Gbappell,  for  appellants,  a  E.  Ran- 
wier  and  Springer  &  Smith,  for  appelleesi 

BISHOP,  J.  In  the  year  1886,  Cornelius 
Tan  Ausdol  was  the  owner  of  the  real  estate 
In  question,  consisting  of  a  farm  of  80  acres 
In  Buchanan  county.  He  was  a  man  well 
along  In  years,  unmarried,  childless,  and  ad- 
dicted to  the  immoderate  use  of  Intoxicating 
liquors.  It  is  the  contention  of  plaintiffs  that 
in  the  year  named.  Van  Aiisdol  entered  into 
on  oral  contract  with  his  sister,  TlHltba  Soper, 
and  her  husband,  George  W.  Soper,  whereby 
it  was  agreed  that  the  latter  should  remove  to 
and  take  up  their  residence  upon  and  operate 
such  farm,  and  should  board  and  care  for 
the  former  during  the  remalnd^  of  his  natu- 
ral life ;  that  at  bis  death,  and  in  consideration 
of  such  service,  they  should  become  the  own- 
ers of  the  farm.  While  the  fact  of  the  con- 
tract Is  the  subject  of  more  or  less  dispute.  It 
is  certain  that  the  Soper  family,  Including 
these  plaintiffs,  son  and  daughter,  went  In- 
to possession,  and  from  the  year  1886  down 
to  the  year  1900,  gave  to  Van  Ausdol  the 
comforts  of  a  home  and  the  care  needed— ap- 
parently a  task  of  no  mean  proportions,  es- 
pecially when  helpless  from  intoxication.  In 
December,  1900,  'Hllltba  Soper  died,  and  in 
the  next  year  she  was  followed  in  death  by 
her  husband.  Each  died  intestate,  and  leav- 
ing these  plaintiffs  as  their  only  heirs  at  law. 
Thereafter  plaintiff  Hamilton  Soper,  main- 
tained the  home,  and  continued  to  care  for 
Van  Ausdol  down  to  the  time  of  his  death, 
which  occurred  in  April,  1903.  The  latter 
also  died  intestate. 

Plaintiffs  Insist  that  they  "are  now  entitled 
to  a  conveyance  of  said  premises,  and  to  a 
specific  performance,"  for  that  said  contract 
has  been  fully  performed,  by  the  parents  lu 
their  lifetime,  and  by  plaintiffs  thereafter. 
It  Is  tbe  argument  that  out  of  the  contract 
and  the  performance  thereof,  an  equitable 
estate  In  the  lands  arose  In  favor  of  their 
parents,  which,  upon  their  death,  descended 
to  plaintiffs ;  moreover,  that  having  continued 
to  perform  on  their  own  part  snd  with  full 
acquiescence  on  the  part  of  Van  Ausdol,  they 
became  parties  to  the  contract  by  substitution, 
and  hence  they  are  entitled  to  the  relief  de- 
manded by  them,  not  only  by  Inheritance,  but 
as  In  their  own  right  The  defendants  are 
relatives  of  Van  Ausdol  of  various  degree. 
In  their  answer  they  deny  generally.  Fur- 
ther they  say  that  the  contract  as  pleaded  by 
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plolntlffa,  If  snch  there  was,  la  void  under  the 
statute,  because  not  In  writing.  Our  reading 
€t  the  record  satisfies  us  that  the  making  of 
the  contract  allied  was  fully  proven,  and 
that  possession  was  taken  thereunder.  So 
too,  It  cannot  be  doubted  but  that  such  was 
followed  by  full  and  satisfactory  perform- 
ance. And  as  to  a  situation  thus  appearing, 
the  statute  of  frauds  has  no  application. 
Wlnkleman  y.  Wlnkleman,  79  Iowa,  319,  44 
N.  W.  056;  Caldwell  y.  Drummond  (Iowa) 
102  N.  W.  842.  And  such  a  contract  Is  en- 
forceable even  where  the  premises  are  im- 
pressed with  the  homestead  character.  Drake 
V.  Painter,  77  Iowa,  731,  42  N.  W.  526. 

It  is  a  contention  of  defendants,  made  In 
argument,  that  the  contract,  if  made,  was 
purely  personal  In  character,  and  for  that 
reason  terminated  at  once  upon  the  death  of 
the  parents  of  plaintiffs.  There  Is  no  merit 
in  this  contention.  We  need  not  determine 
what  the  rights  of  the  parties  would  have 
been  had  Tan  Ausdol  refused  to  accept  a  con- 
tinuation of  service  at  the  hands  of  plaintiffB. 
He  did  accept  of  such  service,  and  In  view 
thereof,  and  of  the  relation  of  tiie  parties,  we 
think  It  must  be  said  that  wltbln  the  under- 
standing of  each,  such  substituted  perform- 
ance was  in  compliance  with  the  contract  re- 
quirements, and  to  be  followed  by  the  same 
measure  of  rights  whicli,  had  their  death  not 
Intervened,  would  have  accrued  to  the  parents 
of  plaintiffs.  This  conclusion  has  support 
in  the  following  cases:  Gray  v.  Murray,  S 
Johns.  Gh.  167;  Francois  v.  Ocks,  2  E.  D. 
Smith.  417;  Long  v.  Hartwell,  34  N.  J.  Law, 
124;  Lawrence  v.  Dole,  11  Vt  555;  Dana  v. 
Hancock,  30  Vt  620;  Serfass  v.  Drelsbacb, 
141  Pa.  142,  21  Aa  023. 

We  conclude  that  there  was  no  error  In 
the  decree^  and  It  Is  affirmed. 


CONNOLLY  V.  DE8  MOINES  INVOST- 
MBNT  CO.  et  aL 

(Supreme  Court  of  Iowa.   Dee.  14,  190&) 

1.  Neouoekox— BuiLDSHOB— Cass  Hbquibxd 

OF  OWKBB. 

The  owner  of  a  building,  as  between  him- 
self and  the  public.  Is  held  to  the  exercise  of 
reasonable  care  and  skill  only,  and  ia  not  an  In- 
surer of  the  safe  condition  ot  his  building. 

[Eld.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Negligence,  8  41.] 

2,  Samb— Inspection— NEOEssnr. 

Where  a  building  is  so  situated  as  to  be  a 
menace  to  travel  on  a  public  street  If  it  become 
dangerous  from  faulty  construction  or  other 
cause,  the  owner  Is  held  to  a  reasonable  Inspec- 
tion from  time  to  time  only,  and  Is  not  liable 
for  a  defect  not  discovered  in  time  to  r^air  it 
before  an  accident  resulting  therefrom  occurs. 

[Ed.  Note. — For  cases  In  point,  see  vol.  S7, 
Cent  Dig.  Negligence,  S  01.] 

8.  Master  and  Sebvaut— Injcbies  to  Thibd 

Pebsons. 

The  duty  Imposed  on  the  owner  of  fixed 
property  of  exercising  reasonable  care  for  the 
safety  of  the  public  is  an  absolute  oue,  and 
under  the  rule  of  respondeat  superior  he  is  aar 


Bwerable  for  the  negligence  of  an  agent  or  serv- 
ant to  whom  he  has  delegated  the  duty,  although 
he  has  exercised  ozdlnaiy  care  in  Miecting  the 
subordinate. 

[Ed.  Note.— For  caaes  In  point,  see  vtd.  S4, 
Gent  Dig.  Master  and  Servant,  H  ISOD,  1226- 
1229.] 

4.  NeGLIOBHOE  —  iKBTBUOnOHS  —  Bhotuiq 
BUBDBN  OF  PBOOF. 

In  an  actl<ai  against  the  ownen  of  a  build- 
ing for  injuries  resulting  from  the  falling  on 
plaintiff,  a  passer-by,  of  a  window  cap,  an  In- 
struction that  the  burden  was  on  plaintiff  of 
proving  not  only  defendant's  negligence,  but  also 
his  own  freedom  from  contributory  negligence, 
and  that  "when  a  building  or  a  part  thereof 
bills,  without  apparent  cause,  and  an  injury^  re 
salts  Uierefrom,  proof  of  the  accident  and  injur; 
raises  a  presumption  of  negligence  on  the  part 
of  the  owners,"  was  not  erroneous,  as  shifting 
the  burden  of  proof  and  requiring  defendants  to 
prove  their  freedom  from  negligence  on  the 
whole  case. 

[Ed.  Note. — For  cases  In  point,  see  vol.  37. 
Cent  Dig.  Negligence,  H  2ia  223.  865.] 

Appeal  from  District  Court;  Folk  County; 
James  A.  Howe,  Judge. 

Salt  to  recover  damages  for  personal  In- 
Jarles.  There  was  a  judgment  for  the  de- 
fendants from  which  the  plaintiff  appeals. 
Beversed. 

James  A.  Merrttt  and  W.  A.  Connolly, 
for  appeUant  Dudley  &  Coffin,  for  appet- 
leea. 

SHERWIN,  a  J.  Thedef«idantaarethe 
owners  of  a  four-story  building  situated  on 
the  corner  of  Fourth  and  Walnut  streets  in 
the  city  of  Des  Moines.  While  passing  along 
the  sidewalk  in  front  of  the  building,  the 
plaintiff  was  struck  and  injured  by  a  cast- 
iron  window  cap  that  fell  from  one  of  the 
upper  windows  of  the  buildii^  to  the  walk. 
The  case  was  tried  to  a  jury  and  a  verdict 
was  returned  for  the  defendanta  The  ap- 
pellant's principal  complaint  Is  of  the  Instruc- 
tions given  to  the  jury,  and  to  this  complaint 
we  shall  first  direct  our  discussion  without 
specifically  noticing  each  of  the  thirteen  In- 
structions assailed.  The  thought  rannlng 
through  the  instructions  as  a  whole,  Is  that 
the  defendants  were  bound  to  exercise  rea- 
sonable care  and  skill  only,  while  the  appel- 
lant contends  that  the  law  Imposes  a  higher 
degree  of  care  in  this,  that  It  requires  a 
continuing  duty  of  Inspection.  It  Is  the  gen- 
eral rule  in  this  country  that  the  owner  of 
a  building  Is  held  to  the  exercise  of  rea- 
sonable care  and  skill  only,  and  that  he  Is 
not  an  Insurer  of  the  safe  condition  of  his 
building.  2  Sherman  &  Redfleld  on  Neg.  (Sth 
Ed.)  8  702 ;  1  Thompson  on  Neg.  §  1058.  What 
action  on  the  part  of  the  owner  shall  be  nec- 
essary to  constitute  the  reasonable  care  re- 
quired by  the  law  cannot  well  be  determined 
as  a  matter  of  law  applicable  to  all  cases.  It 
may  safely  be  said,  however,  that  where  a 
building  is  so  situated  as  to  be  a  menace  to 
travel  on  a  public  street.  If  it  become  danger- 
ous from  faulty  construction  or  other  cause,  a 
continuing  duty  of  Inspectlm  may  exia^  and 
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unlen  the  owner  hu  Olscbarged  tblB  Cvty,  he 
may  not  hare  exerdnd  the  reasonable  care 
required  by  the  law.  This  rale  does  not  re- 
QDire  floch  an  inspection  as  shall  make  the 
ownffl  an  Insnm-  of  the  safety  of  the  bnlld- 
ing,  but  requires  a  reasonable  Inspection  from 
time  to  time,  and  if  tills  dn^  baa  been  per- 
formed, he  is  not  liable  t<a  a  defect  which 
was  not  discovered  In  time  to  repair  It  before 
tbe  accident  Thompson,  sopra,  and  cases 
dted. 

Tbe  defendants  had  tbe  building  examined 
by  an  architect  in  December,  1900,  and  be 
did  not  dlscoTer  or  learn  of  any  defect  In  the 
window  cap.  On  tills  branch  of  the  case 
tbe  court  Instructed  that  If  It  was  found  that 
the  defendants  In  "employing  said  architect, 
and  having  said  Inspection  and  examination 
made,  did  what  a  reasonable,  careful,  and 
prudent  person  should  do  under  tbe  circum- 
stances, then  tbey  fully  performed  their  duty 
In  tbis  respect,  and  are  not  liable  If  said  cap 
fell  because  of  any  defect  in  Its  construction 
or  condition  which  existed  at  that  time,  and 
was  not  discovered  or  ascertained  by  said 
examination  or  inspection."  We  think  there 
was  error  In  this  Instruction.  It  told  the 
Jury.  In  substance,  that  if  the  defendants 
Exercised  ordinary  care  In  the  employment 
of  an  architect,  they  would  not  be  liable,  no 
matter  how  negligent  the  architect  may  hare 
been  in  making  tbe  inspection.  This  was  In 
efTect  an  application  of  the  rule  relating  to 
Independent  subcontractors.  Tbe  duty  of  ex- 
ercising reasonable  care  for  the  safety  of  tbe 
public  is  an  absolute  duty  which  rests  upon 
every  owner  of  fixed  property,  and  If  be 
delegates  this  duty  to  an  agent  or  servant, 
he  ia  answerable  for  the  negligence  of  that 
agent  or  servant,  under  the  rule  of  respond- 
eat superior.  He  cannot  shift  the  responsi- 
bility by  exercising  care  In  the  selection  of 
bis  servant  Thompson  on  Neg.  1059.  1000; 
Wilkinson  v.  Detroit  Steel  Wks.,  78  Mich. 
405,  41  N.  W.  490. 

Tbe  trial  court  Instructed  that  the  burden 
was  on  tbe  plalutlfF  to  show,  not  only  the 
negligence  of  the  defendants,  but  his  own 
freedom  from  contributory  negligence.  The 
jury  was  further  told  that  wbea  a  "building 
or  a  part  thereof  falls  without  apparent 
cause,  and  an  injury  results  therefrom,  proof 
of  tbe  accident  and  Injury  raises  a  presump- 
tion of  negligence  on  tbe  part  of  the  owners." 
There  Is  no  controversy  between  counsel  as 
to  the  rule  thus  announced,  but  the  appellant 
contends  that  It  shifted  the  burden  of  proof 
and  required  the  defendants  to  prove  their 
freedom  from  negligence  on  the  whole  case. 
The  position  cannot  be  maintained,  however. 
A  presnmption  of  this  kind  does  no  more 
than  to  relieve  the  plaintiff  from  going  for- 
ward with  his  evidence  of  the  defendants' 
n^Igence  until  the  defendant  has  produced 
his  evidence  on  tbe  subject.  It  has  the  force 
and  effect  of  a  prima  facie  case,  and  nothing 
more.   If  there  be  no  evidence  rebutting  tbe 


presnmption  It  may  be  snffldent  to  sustain 
the  par^  in  whose  teror  It  arises,  but  it 
does  not  shift  tiia  burden  of  proof.  1  Elliott 
on  Evidence,  01-88;  Wlgmore  on  Evidence, 
IB  2489,  249a 

The  plaintiff  attempted  to  prove  tiie 
witness  GroBs  that  the  window  cap  which  f  ^1 
was  Improperly  fastened  to  the  building,  and 
was  Insecure;  but  he  was  not  allowed  to  do 
so,  at  least  not  as  fnlly  as  be  sboold  have 
been.  In  many  Instances,  bat  not  In  all. 
the  questlcms  also  InelndOd  the  window  caps 
generally,  the  plaintiff  evidently  proceeding 
on  the  theory  that  he  conid  show  the  con- 
dition of  all  parts  of  the  building,  for  the 
pnrpose  of  proving  the  defendants'  negligence 
In  the  matters  charged.  Some  of  the  tes- 
timony ofTered.  howevw.  ahonld  have  been 
received.  In  condnalon  we  have  to  say  that 
tbe  appellant's  brief  makes  no  pretense  of 
complying  with  the  fifth  snbdlvlslon  of  sec- 
tion 54  of  tbe  roles  of  this  court,  and  In  con- 
sequence thereof  we  may  have  overlooked 
some  Important  point  discussed  somewhere 
In  the  argument.  What  we  have  said  indi- 
cates onr  view  of  the  law  governing  the  most 
Important  feature  of  the  case,  and  as  the 
many  oUxer  errors  complained  of  are  not 
likely  to  arise  on  a  retrial  we  n^  not  dis- 
cuss them. 

For  the  errors  pointed  out.  the  judgment  is 
reversed. 


BLAKB  T.  ROBINSON. 
(Supreme  Court  of  Iowa.  Dec.  14,  1905.) 

1.  Frauds.  Statutb  of— Dkbt  or  AHOinEB— 
BxifEriT  TO  Pbomisob. 

An  oral  agreement  by  an  ftdminlfltrator  to 
pay  a  claim  against  the  estate  if  the  claimant 
would  not  press  it,  whereby  the  administrator 
received  a  benefit,  was  not  within  the  statute  <rf 
frauds. 

2.  OONTBACTS— OOHSIDEBAnon— DBTBZUENT  TO 

Promisee. 

A  contract  whereby  an  administrator  agreed 
to  pay  a  claim  against  the  estate  if  the  claimant 
would  not  press  It  was  not  without  considera- 
tion, where  by  reason  of  the  administrator's 
promise  claimant  failed  to  Sle  hia  claim  and 
realize  on  itr'ffhicb  he  would  have  done  but 
for  defendant's  promise. 

3.  BXBCUTOBS    AND    ADHINimiATOBS  —  Ac- 

couNTiNO— Evidence— Admissibilitt. 

In  an  action  against  an  administrator  on 
a  contract  to  pay  a  claim  against  the  estate  if 
the  claimant  would  not  press  it,  it  appeared 
that  a  8i>ecial  administrator  was  appointed  to 
pass  on  some  of  defendant's  claims  against  the 
estate,  and  that  the  special  adminiatrator  In 
bis  report  referred  to  an  acknowledged  reim-- 
hursemeut  to  defendant  of  $800.  and  defendant 
testified  without  objection  in  explanation  of  bis 
claim  that  the  $800  item  came  from  a  sale  of 
the  homestead,  which  had  been  conveyed  to  blm 
by  the  other  heirs  and  which  he  afterwards  con- 
veyed for  the  sum  of  $800.  Held,  that  a  quit- 
claim deed  from  the  heira  of  decedent  to  the  ad- 
mlDlstnitor  for  the  homestead  was  admlssmle 
as  explanatory  of  the  special  administrator's  re- 
port 

Appeal  from  District  Oonrt  Pottawattamie 
Oounty;  O.  D.  Wheeler,  Jndg& 
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Action  to  recover  tlie  amount  of  two  ae- 
connbi  beld  by  plaintiff  against  one  Virginia 
RoblnaoD,  now  deceased,  from  defendant  who 
was  her  administrate,  upon  an  alleged  prom- 
ise made  him  while  acting  as  administra- 
tor to  pay  the  same.  Defoidant  first  de> 
marred  to  the  petltton,  and  after  the  ow- 
rollng  thereof  answered*  pleading  the  statute 
of  frauds,  the  statute  of  llmltattons,  and 
want  of  con^doutlfm  for  the  alleged  promise. 
On  these  Issues  the  case  was  tried  to  a  jury, 
resulting  In  a  verdict  and  judgmoit  for  plain- 
tiff, and  d^endant  aiipeala.  AflSrmed. 

RoBcoe  Barton  and  Fremont  Benjamin,  for 
appellant   A.  L.  Preston,  for  appellee. 

DEBMEB,  J.  The  demnrrer  to  the  peti- 
tion, and  certain  objectione  offered  to  plain- 
tiff's testimony,  raise  the  question  of  the 
statute  of  frauds.  It  appears  that  plaintiff's 
claims  for  goods  sold  and  delivered  the  de- 
ceased were  In  existence  when  Vli^nla  Rob- 
inson died;  that  defendant  was  her  adminis- 
trator; that  be  (defendant)  was  Indebted  to 
the  deceased  upon  a  note  In  the  sum  of 
11,900,  and  he  also  beld  claims  against  her 
amounting  to  something  like  $1,000.  Before 
the  expiration  of  six  months  from  the  time 
of  the  appointment  of  the  administrator 
plaintiff  bad  a  talk  with  him  (defendant) 
about  his  (plaintiff's)  claims,  and  the  Jnry 
was  authorized  to  find  that  he  (defendant). 
In  consideration  of  plaintiff  not  pressing  bis 
claims  against  the  estate,  promised  and 
agreed  to  pay  the  same  himself.  Italsoappears 
that  on  account  of  this  promise  plaintiff  did  not 
file  bis  claims  until  after  the  six  months  for 
filing  third  class  claims  bad  expired,  and 
that  after  paying  the  other  claims  there  was 
nothing  left  for  claims  of  the  fourth  class. 
Defendant's  claims  against  the  estate  were 
not  allowed  so  as  to  become  of  the  third 
class,  but  he  so  adjusted  the  matter  that  he 
gave  himself  credit  on  the  note  held  by  the 
deceased  against  him  for  the  sum  of  $1,240, 
leaving  a  balance  due  the  estate  of  $661.74. 
This,  with  other  assets,  was  used  In  paying 
claims  of  tbe  first,  second,  and  third  class, 
leaving  nothing  for  plaintiff. 

It  la  manifest  from  this  statement  what 
in  form  defendant's  allied  promise  was  to 
pay  the  debt  of  another,  which,  standing 
alone,  would  be  within  the  statute  of  frauds; 
but  it  also  just  as  clearly  appears  that  the 
promise  was  made  to  subserve  defendant's 
own  objects  and  purposes,  and  that  he  did 
In  fact  profit  thereby.  In  such  cases  the 
promise  Is  not  within  the  statute  of  frauds. 
Harlan  v.  Harlan.  102  Iowa,  701,  72  N.  W. 
286;  French  v.  French,  84  Iowa.  66S.  Kl  N. 
W.  145,  16  Ll  R.  A.  300;  Johnson  v.  Knapp. 
36  Iowa,  616,  and  other  like  cases.  Defend- 
ant was  allowed  the  full  amount  of  his  claim 
against  the  deceased,  although  it  was  not 
filed  until  after  the  expiration  of  the  six 
months  for  filing  claims  of  tbe  third  class. 
M<w*  than  that  be  secured  other  advantages 


personal  to  himself,  which  need  not  be  eaa- 
merated.  Suffice  It  to  say  that  the  alleged 
promise  was  not  within  the  stetuto  of  frauds. 
Crispin  v.  Winkleman.  67  Iowa,  028.  10  X. 
W.  919;  Oonrley  v.  Walker,  68  fowa,  80,  28 
N.  W.  444. 

2.  The  contoitlon  tiiat  the  promise  was 

without  consideration  rests  upon  mea  a 
slighter  foundation.  The  testimony  shows 
without  question  or  conflict  that  by  reason 
of  defendant's  promise  plaintiff  failed  to 
file  his  clalma  and  press  them  to  Judgment 
within  six  months  after  the  giving  of  the 
notice  of  administration,  so  as  to  make  It  a 
claim  of  the  third  class,  which  he  would 
have  done,  hut  ft>r  defendant's  promise.  This 
was  such  a  detriment  to  the  promise^  under 
tbe  facts  disclosed,  as  In  Itself  to  constitute 
a  consideration  for  defendant's  promise 
Moreover,  there  was  tbe  advantage  to  tbe 
promisor  to  which  we  have  already  referred. 
Either  of  these  things  constituted  a  suffi- 
cient consideration  for  defendant's  promise. 

3.  The  trial  court  admitted  to  evidence, 
over  defendant's  objections,  a  quitclaim  deed 
from  tbe  heirs  of  the  deceased  to  the  de- 
fendant for  the  homestead  left  by  Virginia 
Roblnaon.  Ordinarily  such  testimony  would 
have  been  inadmissible  under  the  Issues  ten-, 
dered.  But  It  appeared  In  evidence  that  a 
special  administrator  was  appointed  to  pass 
upon  some  of  defendant's  claims  against  his 
mother's  estate,  and  that  In  his  report  he  re- 
ferred to  an  acknowledged  reimbursement  to 
defendant  of  $800.  The  quitclaim  deed  In- 
troduced by  plaintiff  was  to  show  that  this 
item  was  for  the  quitclaim  deed  received  by 
defendant  from  the  other  heirs.  Defendant, 
when  a  witness  on  his  own  behalf,  testified 
without  objection  In  explanation  of  his 
claim,  and  to  tbe  credlte  found  by  the  special 
administrator,  and  said  that  this  $800  item 
came  from  tbe  sale  of  the  homestead,  which 
had  been  conveyed  to  him  by  tbe  other  heirs, 
and  which  he  afterwards  sold  and  conveyed 
for  tbe  sum  of  $800.  Tbe  deed  was  admissi- 
ble as  explanatory  of  the  report  of  this 
special  administrator,  and  its  admission  was 
without  prejudice  to  defendant 

4.  Complaint  is  made  in  a  general  way  of 
the  court's  *refusal  to  give  certain  Instruc- 
tions, six  in  number,  asked  by  tbe  defendant 
In  what  the  error  condsted  is  not  iminted 
out  In  argument  We  have  examined  tbe  re- 
quests, howevw,  and  need  only  say  that,  in 
so  far  as  they  announce  correct  rules  of  law. 
they  were  in  ^ect  given  the  court  In  lis 
charge.  As  to  Instmctlons  given,  the  dilef 
complatot  made  Is  that  ttie  court  did  not  sub- 
mit tbe  question  as  to  whether  tbe  alleged 
promise  was  upon  a  consideration  to  the  jury 
for  Ito  conclusion  and  finding.  It  Is  true  that 
the  court  did  not  submit  this  exact  ques- 
tion, nor  should  it  have  done  so.  Whether 
or  not  what  was  done  constituted  a  considera- 
tion was  a  question  of  law.  All  issues  of 
fact  wow  submitted,  and  the  court  care- 
foUy  Instmctod  as  to  what  plalntlfl  was  re- 
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quired  to  show  in  order  to  have  tbe  verdict 
If  these  facta  were  shown,  then  there  was 
a  consideration  for  the  promise  as  a  matter 
of  law;  and  this  was  what  the  court  said  In 
its  charge.  We  shall  not  set  ont  tbe  Instroc- 
tUMU,  as  to  do  so  would  nndnlj  extend  this 
oplnicm.  and  be  of  no  benefit  to  any  one.  The 
case  was  fairly  submitted  to  the  jnry  under 
proper  Inatmctions,  and  we  discover  no  prej- 
udicial error. 
Th»  Judgment  la  afllrmed. 


THOMAS  et  aL  r.  THOMAS  et  al. 
(Sapreme  Conrt  of  Iowa.  Dec.  14,  190B.) 

1.  Wills— EsTABLisioiBnT  or  Lost  Wili^ 

Pbesuhftionb. 

Where  a  will,  conceded  to  liave  bem  ex»> 
coted.  cannot  be  foand  after  die  death  «t  the 
testator,  the  preiumptira  arises  tliat  the  same 
was  destroyed  with  Intent  to  revoke. 

[Ed.  Note. — For  cases  in  point,  see  voL  4S, 
Cent  Dig.  WUla,  H  661,  eoaj 
&  Baio— Bubdeh  or  Pboot. 

In  an  actioo  to  establish  a  lost  will,  the 
PTCsnmpltot  of  revocation  by  destmction  most 
be  ovecoimie  by  strong  and  potitive  evidence. 

[Ed.  Note.— For  cases  In  point,  see  voL  ^ 
Gent  Dig.  WlUs,  ||  668.  782.] 

8.  Sam— BviDrNCB>— SutnciaitOT. 

In  a  suit  to  establish  a  lost  will,  It  appeared 
that  testator's  wife,  nho  predeceased  him,  was 
tlte  principal  benefldaTy,  and  tiiat  his  feelings 
toward  some  legatees  had  andergone  a  change, 
and  there  were  proven  declarations  Indicative  of 
a  purpose  inconsistent  with  the  will.  There 
was  evidence  of  declarations  that  testator  had 
kept  the  will,  and  that,  when  on  his  deathbed, 
an  Vllort  was  made  to  draft  a  new  will ;  bat  It 
appeared  that  tbe  scrivener  who  was  called 
found  testator  incapable  of  understanding. 
Held,  that  the  presumption  of  destruction  with 
Intent  to  revoke  was  not  overcome. 

[Ed.  Note. — For  cases  in  point,  see  voL  4d, 
Oant  Dig.  Wills,  I  782.] 

Appeal  from  District  Court,  Harrison  Coun- 
ty ;  N.  W.  Macy,  Judge. 

Acti<m  in  equity  to  establish  a  lost  will,  and 
for  probate  thereof.  There  was  a  decree  dla- 
misslng  the  petition,  and  plalntUfs  appeal. 
Affirmed. 

Bolter  Bros,  and  Boadifer  A  Arthur,  tat 
appellants.   John  P.  Organ,  for  appelleea. 

BISHOP,  J.  The  fact  that  In  the  year 
ISOl  Thomas  Thomas,  then  living  In  Harrison 
comity,  this  state,  executed  a  will,  is  not  se- 
riously in  dispute.  And  there  la  evidence  of 
tlie  contents  of  such  wllL  Shortly  thweaftor 
said  Thomas  removed  to  the  state  of  Miseouri. 
where  his  wife,  BUaabeth,  and  the  principal 
devisee  under  the  will,  died  In  March,  1902. 
In  Mandi.  1908,  Thomas  returned  to  Harrison 
county,  and  while  there  died.  When  ez- 


ecuted,  the  will  was  given  Into  the  custody 
of  Elizabeth  Thomas.  After  the  death  of 
Thomas  Thomas  thorough  search  was  made 
for  the  will,  and  It  could  not  be  found. 

It  appearing  that  a  will,  conceded  to  have 
been  executed,  cannot  be  found  after  the 
death  of  the  testator,  the  presumption  arises 
that  the  same  was  destroyed  by  him  anlmo 
revocandl.  And  the  burden  Is  upon  the  party 
seeking  to  establish  the  will  to  overcome  such 
presumption  by  evidence  strong,  positive,  and 
free  from  doubt  McCam  v.  Bundall,  111 
Iowa,  406,  82  N.  W.  924 ;  CoUyer  v.  Gollyer, 
110  N.  Y.  481,  18  N.  S.  110,  6  Am.  St  Rep. 
405;  Stetson  v.  Stetson,  200  111.  601,  66  N.  E. 
262,  61  L.  R.  A.  258;  Newell  v.  Homer,  120 
Mass.  277;  Thornton  on  Lost  Wills,  {  66. 
Having  tbe  rule,  as  thus  es^ressed,  in  mind, 
we  have  read  the  evidence  as  presented  by 
the  instant  record,  and  we  cannot  say  that 
plalntUIa  have  sustained  the  burden  assumed 
by  them.  No  good  purpose  could  be  served 
by  entering  upon  a  discussion  of  the  evidence 
in  detail.  It  is  sufficient  to  say  that  apart 
from  the  fact  that  tbe  will  could  not  be 
found,  there  was  tbe  changed  condition 
brought  abont  by  the  death  of  the  wife  of 
the  testator,  to  whom,  as  already  stated,  the 
principal  portion  of  the  estate  was  devised ; 
there  was  the  fact,  made  quite  clear,  that  the 
feeltaigs  of  the  testator  toward  some  of  those 
who  were  named  as  legatees  Id  the  will  had 
undergtme  a  cbai^;  and  there  was  provra 
statements  or  declarations,  made  by  the  tes- 
tator, indicative  of  a  purpose,  with  reference 
to  his  estate,  inctmslstent  vrith  the  terms  of 
ttn  will.  As  against  tliese,  plalntifh  went  no 
farther  than  to  offw  proof  of  some  statements 
made  by  the  testator  a  short  time  before  his 
death  that  be  had  kept  his  old  will,  and  that 
it  was  down  In  Missouri,  and  of  the  fact  that 
while  on  bis  deathbed  at  the  home  of  one 
of  the  plaintUfB.  an  ^ort  was  made  to  draft 
a  new  will.  No  •  significance  favorable  to 
plalntUfs  Is  to  be  attached  to  tbe  latter  fact 
because  it  appears  that  the  scrivener  called 
in  for  the  purpose  found  Thomas  too  near 
death  to  be  able  to  aipeak  or  comprehend  any- 
thing said  to  him  on  the  subject  Tbe  state- 
ments or  declarations  attributed  to  Thomas 
as  of  a  time  previous  to  the  day  of  his  death, 
la  view  of  the  drcomstancee  under  which 
made,  and  of  the  persons  to  whom  made  and 
now  making  report  thereof,  cannot  be  accept* 
ed  as  sufficient  to  overcome  the  opposing  pr»- 
sumption,  Btrengtbcaied.  as  It  is,  by  the  facts 
and  drcnmstances  made  to  appear.  Such 
was  the  condualon  reached  by  the  court  be- 
low, having  the  witnessea  present  In  person, 
and  therein  we  concur. 

From  what  we  have  said,  it  follows  that 
the  decree  must  be,  and  it  is,  affirmed. 
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ANDREWS  T.  CHICAGO  &  G.  W.  RT.  CO. 
(Supraoe  Court  of  Iowa.   Dec  14,  1905.) 

1.  Masteb  and  SravAirr  —  IirjuROs  —  Pboxi- 
iCATB  Cause. 

In  an  action  for  iajariea,  occasioned  In  re- 
moving a  hand  car  from  the  track  to  avoid 
collision  with  an  approaching  train  by  a  fellow 
empl076  Btumbling  and  losing  hia  mp  on  the 
car,  throwing  the  weight  on  plaintiff,  the  fore- 
man's failure  to  sooner  order  the  removal  of  the 
car  was  not  the  proximate  cause  of  the  injury. 

2,  Appeal — Quebtionb  Fibst  Raised  on  A^ 

PEAL 

Where  testimony  as  to  ezpensea  Incnrred 
for  medical  aid  was  admitted  without  objection, 
and  the  court  was  not  requested  to  withwaw  it, 
any  objection  thereto  cannot  be  raised  on  appeal. 
8.  Tbial — Ihbtbuctions. 

Where  evidence  is  admitted  without  ob- 
jection, an  instruction  based  thereon  U  not 
erroneous. 

[Ed.  Note.— For  cases  In  point,  see  vol.  46, 
Cent.  Dig.  Trial,  H  261-266, 
4.  Damaqes— Pebmaniht  Ihjdey  —  Eabnibo 

Cafacitt — EviDENCi:. 

In  an  action  for  tojuries  to  a  minor,  where 
the  injuries  were  claimed  to  be  permanent,  proof 
of  earning  capacity  prior  to  the  accident  was 
competent  to  be  considered  in  assesuing  his  com- 
pensation for  imi^airment  of  earning  capacity 
after  reaching  majority. 

[Ed.  Note.— For  caees  in  point,  we  voL  IS, 
Cent  Dig.  Damages,  {  490.] 

Appeal  from  District  Court,  Chickasaw 
County;  L.  E.  Fellows,  Judge. 

Action  at  law  to  recover  damages  for  an 
alleged  personal  injury.  Verdict  and  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Beversed. 

D.  3.  Leneban,  F.  F.  Swale,  and  a  W. 
Reed,  for  appellant  Springer,  Clary  ft  Con* 
don,  for  appellee 

WEAVER,  J.  Tbe  plaintiff,  a  minor  in  bis 
dgbteenth  year,  was  employed  by  the  defend- 
ant as  a  section  or  track  hand,  in  which  service 
he  bad  been  ei^aged  aevwal  months  at  the 
time  of  the  injury  complained  of.  Dnder  the 
directim  of  bis  foreman,  plaintiff,  with  three 
otbo:  workmoi,  boarded  a  band  car  at  (me  of 
tbe  stations  on  defendant's  road  to  go  to  their 
work  at  a  point  some  two  or  three  miles  dis- 
tant A  train  from  the  opposite  direction, 
then  about  due,  was  late,  and  did  not  appear 
in  Bight  tmtll  the  party  had  nearly  reached 
their  destination,  when  its  near  approach 
made  it  necessary  to  clear  tbe  track.  The 
hand  car  was  then  stopped,  and,  a  track 
Jack  and  other  tools  which  tbey  had  been  car- 
rying having  been  thrown  off,  the  four  men, 
acting  under  the  orders  of  tbe  foreman,  lift- 
ed the  car  and  carried  it  to  tbe  side  of  the 
track.  Tbe  road  at  t^Is  point  was  graded 
up  about  two  feet,  and  in  carrying  the  car 
down  tbe  slope  one  of  tbe  men  stumbled  and 
fell,  or  permitted  the  handle  to  slip  from  bis 
hand.  Tbe  extra  weight  thus  suddenly  cast 
upon  the  plaintiff  had  the  effect  to  bring  his 
band  down,  catching  and  crushing  or  break- 
ing his  filler  between  the  tiandle  of  the  car 
and  the  trade  Jack,  which  was  lying  on  the 


ground.  He  also  claims  to  have  rec^red  at 
the  same  time  an  injury  to  his  right  side. 
The  allegation  of  n^ligence  npon  wliich  a  re- 
covery is  sought  Is  in  substance  that  tbe  fore- 
man and  his  asslstantB  did  not  exercise  due 
care  in  stepping  the  hand  car  in  time  to  re- 
move it  from  the  traA  without  danger  of 
injury,  and  thus,  by  permitting  said  car  to 
remain  upon  tbe  track  until  a  collision  was 
imminent;  rendered  it  necessary  to  put  forth 
great  exwtlon  to  avoid  such  accident  It  is 
also  alleged  that  a  ccmvenlent  and  safe  place 
wisfl  offered  at  which  the  hand  car  could 
have  been  safely  removed,  but  the  foronan 
failed  to  avail  himself  of  it  and  continued  to 
propel  tbe  car  along  tbe  track  until  thc^  wwe 
forced  to  remove  it  at  an  unsuitable  and 
dangerous  place  for  that  purpose.  The  de- 
fendant takes  issue  up<m  all  the  material  al- 
l^ations  of  the  petition.  There  was  a  ver- 
dict in  plalntUTs  favor  for  $1,200.  and  from 
the  judgment  rendered  thereon  this  appeal 
Is  prosecuted. 

1.  There  Is  no  evidence  In  the  record  to 
support  a  finding  that  the  place  where  the 
hand  car  was  stopped  and  lifted  ftom  the 
track  was  in  itself  unsuitable  or  dangwous 
for  tiiat  purpose.  Tbe  obvious  danger  to 
which  the  crew  was  exposed  was  from  the 
approatAtng  train,  and  the  negUgoice,  If  any, 
consisted  In  permittli^  its  too  near  ap- 
proach betore  clearing  the  tra<±.  Assuming 
then  that  this  charge  of  negligence  has  been 
suffideutly  established ;  is  there  any  evidence 
that  such  negligence  was  the  proximate  cauw 
of  the  appellee's  injuryf  After  a  careful 
reading  and  re-reading  of  the  record  we  are 
forced  to  tbe  conclusion  that  tills  question 
must  be  answered  in  tlie  ne^tiv&  There 
was  no  collision  between  the  train  and  tbe 
hand  car ;  the  car,  tools,  and  men  were  safe- 
ly clear  of  the  track  before  tbe  train  passed ; 
the  removal  of  tbe  car  by  four  men,  each 
lifting  a  comer,  was  the  usual  method  em- 
ployed for  that  purpose,  and,  unless  it  be  In 
delaying  Uie  act  too  long;  there  was  nothinff 
in  the  act  Itself  or  in  the  method  of  its  ex- 
ecution to  mark  it  as  an  exertion  to  the 
univeraal  practice  of  the  avwage  section 
crew  which  stops  Its  hand  car  and  removes 
it  from  the  track  for  the  passing  of  a  train. 
The  clear  and  practically  undisputed  showins 
Is  that  the  car  was  being  removed  with 
considerable  baste,  and  In  curylng  it  down 
the  slope  of  tiie  grade  one  of  the  men,  one 
Wassendorf,  lost  his  grip  upon  the  handle  by 
which  he  was  llftli^,  and  tiius  caused  the 
InJiuT  to  ^ipellee.  Now  It  seems  perfectly 
clear  that,  unless  the  slipping  of  the  car 
bandle  from  WassendorTs  hands  Is  shown 
to  have  been  the  natural  and  proximate 
resnit  of  the  foreman's  negligence  In  not 
sooner  ordering  or  permitting  the  removal 
of  tbe  car  from  the  trade,  then  an  essoitial 
link  in  the  chain  of  proof  is  lacking,  and  tbe 
recovery  cannot  be  upheld. '  Wassendorf 
himself  testified  on  behalf  of  plaintiff,  and 
after  describing  how  the  four  meo,  eadi  lift- 
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lug  a  corner  of  the  car,  carried  It  down  the 
slope  of  the  grade,  adds :  "I  hong  on  aa 
good  as  I  could.  My  fingers  slipped  and  the 
car  went  down.  Jimmle  [appellee]  got  the 
weight  of  the  car  on  our  end.  •  •  •  We 
Just  got  It  off  and  that  was  all  when  the 
train  passed.  As  we  were  taking  the  car  off 
Jimmle  kind  of  stumbled  and  bronght  the 
weight  down,  and  the  Jack  was  laying  there, 
and,  of  course,  he  happened  to  get  his  hand 
right  between  the  jack  and  the  hand  car." 
On  cross-examination  he  says:  "I  Jnst  ac- 
cidentally stumbled  and  don't  know  what  I 
stumbled  on.  I  had  to  let  go  with  one  hand 
when  I  stumbled.  It  was  my  stumbling  that 
caused  me  to  lose  my  hold  on  the  car."  As 
a  witness  in  his  own  behalf  the  plaintiff  says : 
"We  grabbed  the  car,  picked  up  the  car,  and 
carried  it  down  the  dump,  and  In  carrying  It 
down  WassendorTs  hand  slipped,  and  he 
sort  at  staggered  and  threw  the  weight  on 
me,  and  X  went  down  with  the  car." 

All  the  other  testimony  is  consistent  with 
these  9tatem«it8.  But  by  what  process  of 
reasoning  are  we  to  find  that  the  stumbling 
of  Wassendorf  or  the  slipping  of  the  car 
handle  from  his  band  la  directly  or  prox- 
imately attributable  to  the  failure  of  the 
foreman  to  order  a  stop  a  minute  sooner,  or 
a  few  hundred  feet  further  back?  True,  the 
Injury  to  plaintiff  was  one  of  a  series  of 
events  attending  the  movements  of  the  crew 
under  the  direction  of  the  foreman.  Id  order 
of  time,  It  follows  the  alleged  act  of  negli- 
gence, but  this  in  itself  is  not  sufiScient 
The  argument  "poet  hoc,  propter  hoc,"  Is  al- 
luring, but  illogical.  The  relation  of  effect 
to  an  alleged  cause  must  be  established  by 
something  more  substantial  than  the  mere 
order  of  occurrence.  Nor  ie  It  enough  to  say 
that,  had  the  car  been  soonei  stopped  and  re- 
moved from  the  trade,  It  is  probable  plaintiff 
would  ^not  have  been  injured.  It  could  be 
Bald  with  equal  force  that,  had  the  crew 
never  left  the  station  on  the  morning  In  ques- 
tion, this  particular  accident  could  not  have 
happened.  Into  this  consideration  of  the  de- 
pendence or  relation,  near  or  remote  of  every 
human  act  and  experience  upon  all  other 
homan  acts  and  exp^Iences  no  man  can  enter 
without  becoming  Involved  In  Inextricable 
confusion.  For  the  purposes  of  the  law  of 
Diligence  we  must  first  test  the  particular 
act  otnnplalned  of  by  the  recognized  rules  of 
care,  and,  if  the  test  indicates  negligence,  we 
tben  inquire  whether  such  n^Hgent  act  or 
omission  Is  the  proximate  cause  of  the  alleged 
Injury,  and.  If  so,  and  there  la  an  absence  of 
contributory  fault  on  plalntlfiTs  part,  he  may 
recover.  When  a  cause  Is  In  the  l^al  sense 
"proximate"  Is  not  always  easy  of  statement 
or  definition ;  bat  It  has  been  the  subject  of 
too  frequent  consideration  in  our  recent  de- 
cisions to  Justify  farther  attempt  in  that  line 
at  tills  tlm&  Wattors  v.  Waterloo,  126  Iowa, 
199,  101  N.  W.  871 ;  Burk  v.  Creamery  Pack- 
ace  Co.,  126  Iowa.  7S0,  102  N.  W.  703;  Horn 
T.  R.  B.  Co.,  124  Iowa.  281.  90  N.  W.  1068; 


Phinney  v.  R.  R.  Co.,  122  Iowa,  404,  98  N.  W. 
85& 

If  the  negligent  act  directly  and  without 
tbe  Intervention  of  any  other  efficient  agency 
produces  the  result  complained  of,  or  If  It 
sets  In  motion  forces,  otherwise  quiescent, 
from  which  one  effect  naturally  and  logically 
produces  another,  constituting  an  unbroken 
connection  between  the  wrongful  act  and  the 
injury,  "a  contlnuoas  succession  of  events  so 
linked  together  as  to  make  a  natural  whole," 
then,  under  the  rule  of  the  cases,  tbe  original 
act  may  be  called  tbe  proximate  cause  of  tbe 
harmful  result,  and  tbe  party  chargeable 
therewith  be  held  for  damages.  In  the  case 
before,  us  we  are  unable  to  trace  this  causal 
connection  between  the  alleged  negligence  In 
approaching  too  closely  to  the  oncoming  train 
and  plalntUfs  hurt  True  the  witnesses  show 
that  the  crew  was  required  to  act  promptly 
and  with  dispatch  to  avoid  a  collision,  but 
none  say,  directly  or  indirectly,  that  this  clr~ 
cumataace  was  the  cause  of  Wassendorfs 
failure  to  hold  up  his  comer  of  tbe  car  with 
the  reaultant  crushing  of  appellant's  finger. 
Nor  is  anything  shown  from  which  this  In- 
ference may  be  legitimately  drawn.  Promp- 
titude and  dispatch  are  necessary  and  un- 
avoidable features  of  railway  service  In  all  Its 
branches,  where  the  employ^  Is  or  may  be 
exposed  to  dangers  from  swiftly  moving 
trains.  The  liability  of  a  fellow  workman  to 
stumble  or  fait,  or  to  lose  his  grasp  upon  a 
tool  or  heavy  material  which  he  carries  or 
lifts  In  the  course  of  his  employment,  can 
be  fully  guarded  against  by  no  degree  of  care, 
and,  to  the  «tent  that  such  risks  are  natural- 
ly Incident  to  properly  regulated  service,  they 
are  assumed  by  the  employ&  We  find  noth- 
ing in  the  record  which  serves  to  relieve  tbe 
plaintiff's  case  from  tbe  operation  of  this  rule. 

2.  Tbe  court  Instructed  the  Jury  that  In 
estimating  the  plaintiffs  damages  they  could 
consider  the  expenses  Incurred  by  him  for 
medical  aid  and  treatment,  and  error  Is  as- 
signed upon  this  instruction.  As  plaintiff 
was  a  minor  not  shown  to  have  been  emanci- 
pated, this  objection  would  be  good,  If  made 
In  time  (see  Newbury  v.  Manufacturing  Co.. 
100  Iowa,  441,  GO  N.  W.  743,  62  Am.  St 
Rep.  582);  but  tbe  tffltimony  was  admitted 
without  objection,  and  the  court  was  not 
thereafter  asked  to  withdraw  it  from  the 
Jury.  Under  such  circumstances  the  right  to 
raise  the  question  on  appeal  Is  waived. 
While  the  plaintiff's  parents  were  primarily 
liable  for  the  physician's  services,  there  was 
also  at  least  a  secondary  liability  therefor 
resting  upon  the  plaintiff,  notwithstanding 
bis  minority  (Code,  |  3189) ;  and,  In  the  ab- 
sence of  an  objection  on  tbe  part  of  the  de- 
fendant, there  was  no  reversible  error  in  per- 
mitting the  Jury  to  consider  the  exi)enseB  thus 
incurred. 

Complaint  is  made  of  the  admission  of 
evidence  as  to  the  capacity  of  tbe  plaintiff  to 
earn  money  prior  to  bis  injury.  If  admitted 
or  vaeA  to  liable  plaintlfl  to  recover  for  loaa 
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of  time  prior  to  the  trial  in  tbe  lower  court, 
the  objection  Is  well  founded;  for  payment 
for  flerrlcea  rendered  while  still  an  nnenan- 
dpated  mlnOT  was  due  to  his  parents  or 
guardian  and  not  recoverable  at  bis  personal 
snlt  The  contention  that  plaintiff  coald  not 
recover  for  time  lost  prior  to  tbe  trial  bdow 
Is  of  course  well  fonnded,  and  testimony  to 
establish  sndi  a  claim  could  not  be  admitted 
without  error.  It  appears,  howerer,  that 
plaintiff  was  insisting  that  his  Injuries  were 
of  a  permaneit  character,  and  upon  tbat 
theory  we  think  proof  of  his  earning  capacity 
prior  to  the  accident  was  competent  and  ma- 
terial, not  as  a  basis  of  recorery  for  time  al- 
ready lost,  but  as  a  pertinent  fact  to  be  con- 
sidered in  assessing  bis  compensation,  if  en- 
titled to  any,  for  the  Impairment  of  earning 
capacity  after  reaching  his  majorily. 

Many  other  exertions  to  rulings  upon  the 
Introduction  of  testimony  and  to  tbe  Instruc- 
tions given  tbe  Jury  have  been  argued 
counsel,  but  we  cannot  extend  this  opinion  ttxr 
tbelr  consideration  In  detail.  We  bare  ex- 
amined each  in  the  light  of  the  record  pre- 
sented and  the  briefe  of  counsel,  and  find  no 
error  of  which  appellant  can  Justly  complain. 

For  tbe  reasons  bOTelnbefore  stated,  a  new 
trial  must  be  ordered,  and  the  Judgmrat 
of  the  district  court  must  tiierefbre  be  re- 
versed. 


BHLGRS  V.  BLUMER  et  ax. 
(Supreme  Court  of  Iowa.   Dec.  14,  1905.) 

1.  Fbaodulknt  Conveyances— Exempt  Wa- 

OE9— TeANSFBB    to  WiFE— InVESTUXNT  IN 

Land. 

Where  a  hu^mnd  turns  over  bis  exempt 
wRgefl  to  his  wife  to  meet  household  exi>en8ps, 
and  she  accumulates  a  fund  which  she  invests 
in  land,  it  is  not  subject  to  the  husband's  debts. 

[Ed,  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Fraeduient  Conveyances,  SS  114, 
11Q.1 

2.  Husband  akd  Wirp — Wife's  ftEPARATE  Es- 
tate— Monet  Earned  by  Keeping  Boarders. 

Where,  b;  consent  of  the  husband,  the  wife 
keeps  boarders  on  her  own  account,  and  hivestl 
the  accumulated  board  money  in  land  in  her 
own  name,  it  is  not  subject  to  her  husband's 
debts. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Husband  and  Wife,  SS  461,  462.1 

Appeal  from  District  Court,  Pottawattamie 
County;  N.  W.  Macy,  Judge. 

Action  In  equity  to  subject  to  tbe  payment 
of  a  Judgment  held  by  tbe  plalntltt  against 
defendant  John  Blumer  certain  real  prop- 
erty the  l^al  title  of  which  Is  In  his  wife 
and  codefendant  Maggie  Blumer.  A  decree 
was  rendered  for  the  defendants,  from  which 
plaintiff  appeals.  Affirmed. 

8.  B.  Wadawortb,  for  appellant  Harl  ft 
TInley,  for  appellees. 

McCLAIN,  J.  As  the  case  Is  presented 
to  us  no  question  is  made  with  reference  to 
the  testimony  of  Maggie  Blumer  that  in  pur- 
cbastug  tbe  real  property  In  questiop  she 


used  |2,328JS8  recetved  by  ber  tnm  her  father 
and  bla  estate  in  paying  $3,780  for  the  real 
estate  wblcb  she  now  owns,  tiie  last-named 
sum  being  tbe  full  purcfaase  price  of  the  proih 
erty,  less  the  mortgage  thereon,  wblcb  re- 
mains nnpaidL  Bat  It  Is  contended  tor  appel- 
lant that  tbe  difference  between  what  was 
received  from  tiie  father  and  bla  estate,  and 
what  was  paid  for  the  propwty  came  from 
tbe  husband,  John  Blnmer,  and  tbat  the  prop- 
erty should  be  subjected  to  the  payment  of 
plaintiff's  Judpnent  against  him  to  this 
tent 

It  I>  not  clear  that  the  sum  derived  teom 
the  father's  eetato  had  not  been  materially 
increased  being  loaned  at  Intmst,  for 
$000  bad  been  In  Maggie  Blnmer's  hands  for 
10  years  before  it  was  used  in  the  purchase 
of  tbe  real  estate.  But,  however,  this  may 
be,  Maggie  Blumer  augmented  ha>  funds 
from  time  to  time  prior  to  the  pnrdiaae  of 
the  real  esteto  from  her  husband's  eamtogs 
aa  a  laborer,  which  amounted  to  about  $36 
per  month,  and  wore  r^larly  tunied  over 
to  her  him  as  rectived,  and  trtm  board 
money  received  from  keeping  ber  brother 
aa  a  boards  at  the  rate  of  $14  per  month. 
From  tbe  money  received  from  these  soorces. 
Maggie  Blumer  paid  the  faml^  ej^nsea. 
Including  tlie  apense  of  ber  hudtand's  cloth- 
ing, and  as  no  other  source  of  income  ai^ears 
we  must  presume,  perhaps,  that  it  was  from 
her  husband's  earnings,  and  from  this  board 
money,  that  she  accumulated  a  nmslderable 
part  of  the  $1,400  which  was  added  to  the 
sum  actually  received  from  ber  father  and 
bis  estate  in  purchasing  tbe  real  pn^tercy 
wblcb  she  now  owna.  But  we  do  not  think, 
even  under  this  concession,  the  plaintiff  is 
entitled  to  subject  the  real  property  of  Mag- 
gie Blumer  to  this  atent  to  tiie  payment  of 
plaintiff's  claim  against  ber  husband.  The 
husband's  earnings  were  exempt,  and  he  bad 
a  right  If  be  saw  fit  to  transfer  them  to 
bis  wife  as  th^  wwe  received,  free  from 
any  liability  to  the  payment  of  plaintiff's 
daim.  His  Intention  to  thns  transfer  his 
exempt  earnings  so  that  tb^  could  not  be 
reached  by  his  creditors  would  not  constitute 
a  fraud,  and  we  think  It  dear  under  the  evl- 
deace  this  Is  exactly  what  he  did.  He  and 
his  wife  both  testified  tbat  bis  entire  earn- 
ings wm  given  to  bis  wife  fnmi  month  to 
month,  with  the  undaratandlng  that  she 
should  pay  the  family  expenses,  and  there 
is  no  evidence  tbat  there  was  any  agreonait 
on  her  i>art  to  return  any  pwtlon  <rf  the 
earnings  not  used  for  that  piupose:  If,  by 
economy  and  thrift,  she  was  able  to  pay  the 
family  expenses  out  of  that  sum,  and  ac- 
cumulate a  fund  for  herself  with  bo*  hus- 
band's entire  consent  and  i^tproval,  we  see 
no  reason  why  the  property  acquired  with 
such  fund  should  be  subjected  to  plaintiff's 
claim. 

But  counsel  for  appellant  argues  tbat  un- 
der tbe  testimony  of  tbe  defradants,  the 
expenses  of  the  family  exceeded  the  bus- 
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band's  earulnga,  so  that  no  fund  could  bare 
arisen  from  that  source,  and  the  amount  of 
S1,^)0  must  bare  been  derived  from  board 
money,  and  tliat  this  board  money  was  the 
property  of  the  husband  as  it  was  not  earn- 
ed by  the  wife  In  any  separate  business  or 
onployment  No  donbt  It  is  true  that  where 
the  bnsband  receives  board  money,  there 
being  no  evidence  that  it  was  earned  by  or 
payable  to  the  wife  under  any  separate  con- 
tract or  hi  an  Independent  business,  be  does 
not  become  indebted  to  the  wife  for  the 
money  thus  received,  and  that  she  cannot,  aa 
against  the  creditors  of  her  busband,  claim 
an  Interest  In  property  acquired  by  him  In 
part  with  such  board  money.  HamlU  v. 
Henry.  89  Iowa,  752,  28  N.  W.  82.  We  have 
also  held  tbat  If  the  husband  takes  a  contract 
for  keeping  boarders,  he  may  recover  In  bis 
own  name,  and  tbat  there  la  no  right  of  ac- 
tion in  favor  of  the  wife,  altbough  she  may 
have  performed  the  labor  neceaaary  In  carry- 
ing out  the  contract.  Miller  v.  Dickinson 
County.  68  Iowa,  102,  26  N.  W.  81.  But, 
on  the  other  hand,  we  think  there  can  t>e  no 
controvert  under  our  decisions  as  to  the 
soundness  of  the  proposition  that  where, 
by  the  consent  of  the  husband,  the  wife  keeps 
boarders  on  her  own  account  and  receives 
the  board  money  and  invests  the  fond  thus 
accomulated  In  property  in  her  own  name 
such  property  is  exempt  from  any  claim 

00  the  part  of  the  husband's  creditors.  Gil- 
bert T.  Glenny,  75  Iowa,  618,  89  N.  W.  818, 

1  L.  R.  A.  479;  Hoag  v.  Martin,  80  Iowa, 
T14,  40  N.  W.  1068;  Carse  v.  Retlcker,  95 
Iowa.  26.  68  N.  W.  461,  68  Am.  St  Rep.  421. 

As  no  Interest  of  defendant  John  Blnmer 
in  the  property  In  controversy  apparently 
owned  by  bis  wife,  Mag^e  Blumer,  has  been 
established  by  the  evidence,  and  tbere  is  no 
•bowing  of  any  fraud  Ini  the  transfer  of  the- 
fansband's  earnings  to  the  wife  of  which  the 
plaintiff  has  ground  to  complain,  we  reach 
the  conclusion  tbat  the  decree  of  the  trial 
coart  Is  right  and  It  is  affirmed. 


MAIiONT  T-  BISHOP  &  BEIDGB8  et  at 

(Snpreme  Oourt  of  Iowa.  Dec  14,  1905.) 
NiQuaKncB — Doiersno  Aiqualb — Pmsuir — 

Ixjuara  TO  Peopebtt. 

DefCTdants'  domestic  cblcken  having  es- 
caped into  a  public  park,  defendants*  serrant 
was  directed  to  recaptare  the  same,  and  was 
porsnlng  the  fowl  away  from  plaintiff's  premis- 
«s,  when  it  suddenly  tamed  in  the  opposite  di- 
rection, and,  notwithstanding  the  servant's  ef- 
forts to  preTmt  its  further  progress  in  that  di- 
rection, the  cliicken  took  to  flight  and  broke  the 
window  of  plalnt^Efs  store.  Seldt  that  such 
resolt  was  not  reasonably  to  have  bem  antici- 
pated from  the  pursuit  of  the  irhlckwi.  and 
that  defendants  were  not  liable. 

[Eld.  Note. — For  cases  In  point,  ms  voL  87. 
^ent  Dig.  Nc^igence,  H  Tl-W 


Appeal  from  District  Court,  Montgomery 
County ;  O.  D.  Wheeler,  Judge. 

Suit  to  recover  the  value  of  a  window. 
Tbere  was  a  directed  verdict  for  the  defend- 
ants, from  which  the  plaintiff  appeals.  Af- 
firmed. 

O.  B.  &  P.  W.  Richards,  for  aniellant 
Ralph  Prlngle  and  J.  U.  Junkln,  for  appel- 
leoB. 


SHBRWIN.  a  J.  The  plahitiff  owns  a 
building  fronting  a  public  park  In  the  city 
of  Red  Oak,  the  front  of  the  building  being 
about  70  feet  from  the  south  side  of  the  park. 
At  the  time  in  question  the  defendants  occu- 
pied a  building  across  the  street,  east  of  the 
park  and  not  far  from  the  comer  of  the 
bloc^.  On  the  lltb  day  of  November,  1901. 
a  blsLCk  domestic  chick  en 'escaped  from  law- 
ful confinement  near  the  premises  occupied 
by  the  defendants,  and,  following  the  usual 
custom,  strolled  across  th»  street  and  Into  the 
park.  Whether  the  cblcken  escaped  from  the 
control  of  the  defendants  Is  not  clearly 
shown,  nor  does  It  matter  whether  It  did  or 
did  not,  for  tta^  directed  a  yonng  man  who 
was  In  their  employ  to  catc^  it  If  possible, 
and  to  return  It  to  them.  The  yonng  man 
found  the  chicken  In  the  park,  near  the  south- 
east comer  thweot  When  hit  purpose  be- 
came apparmt  to  the  chicken,  it  started  oU 
Hwough  the  park  in  a  UOTthwesterly  direc- 
tion, running  altogethw  too  fast  for  its  pur- 
suer. Uc»t  of  these  little  parks  are  provided 
with  pagodas,  which  are  generally  located 
near  the  center,  and  such  was  the  case  In 
Red  Oak.  Towards  this  pagoda  ttw  chicken 
took  its  course,  with  the  yonng  man  not  a 
very  good  seocmd,  and  when  witiiln  about  20 
feet  ttiereof  It  suddenly  tamed  south,  and, 
despite  the  efforts  of  the  boy  to  head  It  off, 
it  kept  on.  and  shortly  before  reaching  the 
south  side  of  the  park  It  took  to  wing  and 
flew  across  the  street  and  against  the  plain- 
tiff's window,  doing  the  damage  complained 
of.  No  negligence  on  the  part  of  the  defend- 
ants Is  disclosed  by  the  record.  It  Is  not 
n^llgence  per  se  to  chase  a  domestic  fowl, 
even  In  a  dty  park.  When  the  boy  was  run- 
nlr^.  It  was  going  away  from  the  plaintiff's 
premises,  and,  wben  It  turned  to  go  south,  he 
did  all  tliat  he  could  do  to  prevent  Its  fur- 
ther progress  In  that  direction.  Such  a 
flight  by  a  domestic  chicken  Is  so  very  rare 
and  unusual  that  the  result  In  this  case  could 
not  reasonably  have  been  anticipated,  had 
the  pursuit  been  In  the  direction  of  the  plain- 
tiff's property.  Poland  T.  Barhart,  70  Iowa, 
285,  80  N.  W.  687. 

The  vordlct  was  very  propwly  directed, 
and  the  Judgment  Is  affirmed. 
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SUNLET      METROPOLITAN  rJTIt 

INS.  ca 

(Sapreme  Coart  of  Iowa.  Dec.  14,  lOOtL) 

ArPEAL— SPKCinCATIOR  OF  Ebbob. 

Where  there  is  no  statement  of  eirora,  aad 
no  ruling  or  action  of  the  trial  court  ie  made  the 
■abject  of  specific  challenfa,  the  Supreme  Court 
will  not  mrch  the  record  for  error,  but  the 
judgment  will  be  affirmed. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8. 
Cent.  Dig.  Appeal  and  Error,  1|  2968,  3080- 
30S9.] 

Appeal  from  District  Ooort,  Wapello  Goim- 
^;  M.  A.  Roberts,  Judge. 

Action  at  law  to  recover  damagee  for  an  al- 
leged Hbel.  There  was  a  trial  to  a  Jury,  and 
verdict  and  Judgment  tor  plaintiff.  Tbe  de- 
fendant appeals.  Affirmed. 

Edmund  H.  McVey  and  Gilmore  A  Moon, 
for  aptwllant  Worlc  ft  Work,  for  am>enee. 

PER  CURIAM.  From  the  stat«nenta 
made  by  tbe  pleadings  appearing  In  the  ab- 
stract, we  gather  that  plaintiff  was  formerly 
employed  by  tbe  defendant  at  Ottumwa,  this 
state,  as  a  collector;  tbat  upon  sevwlng 
his  connection- with  the  company  an  attempt 
was  made  at  settlement  between  himself  and 
an  officer  of  the  company,  resulting,  as  claim- 
ed by  blm,  In  a  full  accounting  and  payment, 
and,  as  claimed  by  defendant's  officer.  In  find- 
ing a  deficiency  whicb  plaintiff  failed  and 
n^lected  to  make  good.  Plaintiff  had  given 
to  def«idant  a  bond,  signed  by  a  surety  com- 
pany, and  such  company  was  at  once  noti- 
fied of  the  claimed  default,  and  it  Is  this  notice, 
and  what  was  done  following,  upon  which  the 
charge  of  libel  and  the  damages  flowing  there- 
from are  based.  Counsel  for  appellant  have 
filed  an  argument  containing  a  statement  of 
facts  presumably  made  to  apprar  upon  tbe 
trial,  and  an  extended  discussion  of  legal 
propositions  apparently  addressed  In  a  gener- 
al way  to  such  state  of  facts.  There  Is  no 
statement  of  errors  relied  upon,  nor  Is  any 
ruling  made  or  action  taken  by  the  trial  court 
made  the  subject  of  specific  challenge.  It  la 
a  plain  requlronent  of  our  rules  that  the  er- 
rors relied  upon  shall  be  specifically  pointed 
out,  and,  where  this  is  not  done,  we  will  not 
hold  the  case  and  search  the  record  through 
for  ourselves  to  ascertain  if  any  error  was 
committed. 

Taking  the  situation  as  It  preseits  itself 
before  us,  nothing  remains  but  to  affirm  the 
judgment  of  the  court  below,  and  such  la  tbe 
order. 

Affirmed. 


TATLOR  V.  GRAND  TX)DGE  A.  O.  V.  W. 

OF  MINNESOTA. 
(Sapreme  Court  of  Minnesota.  Dec.  19,  lOOii.) 

1.  Itisurancc — Apfucation — Material  Mis- 
statements, 

A.  made  a  writtea  application  for  member- 
ship in  a  lodge,  and  therein  stated  that  he  was 
44  years  Of  age.  The  laws  of  the  order  restrict- 
ed the  membership  to  persons  who  are  under  45 


years  of  age  at  the  time  of  their  admission.  Ac- 
companying the  application  and  as  part  thereof 
was  a  certiiicate,  signed  by  tbe  applicant,  which 
contained  the  following  language:  "I  certify 
that  the  answ^s  made  by  me  to  tbe  questions 

fvopounded  by  the  medical  examiner  of  this 
odge.  which  are  attached  to  the  application  and 
form  a  part  thereof,  are  trae ;  and  if  it  should 
hereafter  appear  that  I  have  made  false  state- 
ments in  any  particular,  notwithstanding  tn  the 
meantime  1  may  pay  all  regular  assessments, 
it  la  her^y  agreed  upon  my  part  that  tbe  false 
statements  and  actions  sliall  render  null  and 
void  forever  any  t>eneficiary  certificates  to  be 
hereafter  Issued  npon  the  basis  of  this  agree- 
ment and  medical  examiDer*8  report  attached 
to  this  application."  A  l)eneficiary  certificate 
was  issued  to  A.  in  1893  and  from  that  time 
until  his  death  in  1903  all  dues  and  assessments 
were  regularly  paid.  After  death  the  lodge 
learned  for  the  first  time  from  the  proofs  of 
death  that  when  the  application  was  made  A. 
was  more  ttian  45  years  of  age,  and  the  trial 
court  found  that  the  statement  that  he  was  44 
years  of  age  was  false  and  fraudulently  made 
for  the  purpose  of  obtaining  a  membership  in 
the  lodse.  After  the  lodge  learned  that  there 
was  a  discrepancy  between  the  statements  con- 
tained in  the  application  and  the  proofs  of 
death,  it  auggested  to  the  beneficiary  that*  it 
would  be  well  for  her  to  select  an  attorney  with 
whom  negotiations  could  be  carried  on,  and 
this  was  doue.  The  assessments  which  had 
been  paid  were  never  returned,  but  the  lodge 
was  at  all  times  willing  to  return  same,  end  so 
notified  the  attorney  for  tbe  beneficiary  and 
administratrix.   Upon  these  facts  it  is  held: 

1.  That  the  understatement  of  his  age  by  the 
applicant  increased  tbe  risk  and  was  material 
as  a  matter  of  law. 
2.  Saue. 

That  the  beneficiary  certificate  which  was 
issued  to  the  applicant  was  null  and  void  ab 

initio. 

8.  Sauk— Fbaud— Retubn  of  Assessuents. 

That  as  the  beneficiary  certificate  was  ob- 
tained by  actual  fraud  the  lodge  was  under  no 
legal  obligation  to  return  what  had  been  paid 
as  assessments  before  it  could  claim  tbat  the 
contract  was  not  in  force. 
4.  Same — Estoppel. 

That  tbe  lodge  was  not  estopped  to  claim 
that  the  beneficiary  certificate  was  void,  by  ita 
request  that  the  beneficiary  name  some  one 
with  whom  it  could  negotiate  with  reference 
to  the  claim. 
Q.  Same — Waivee. 

That  there  is  nothing  in  ttw  facts  and  cir- 
cumstances disclosed  by  this  record  to  create 
an  estoppel  or  show  that  the  lodge  waived  its 
right  to  claim  that  the  contract  is  void. 
(Syllabus  by  tbe  Court.) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Edwin  A.  Jaggard  and  William  Louis 
Kelly,  Judges. 

Action  by  Araminta  H.  Taylor  against  the 
Grand  Lodge  of  tbe  Ancient  Order  of  United 
Workmen  of  Minnesota.  From  an  order  va- 
cating an  order  for  judgment  for  defendant 
and  granting  a  new  trial,  it  aM>eal8.  Re- 
versed. 

Chas.  O.  Hinds,  W.  H.  AdamB,  and  E. 
Southworth,  for  appellant  G.  J.  Bartleson 
and  C.  H.  Rossman,  Uxe  reqwodent 

ELLIOTT,  J.  This  is  an  appeal  trota  an 
order  vacating  an  order  for  Judgment  for 
the  defandant  and  granting  a  new  trIaL 
Tbe  action  was  brought  by  tbe  plaintiff  to 
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recover  money  claimed  to  be  due  from  tbe 
defendant  upon  a  beneficiary  certificate  la- 
med by  the  defendant  to  Wilbur  N.  Taylor, 
the  deceased,  wbo  at  the  time  of  hla  death 
was  the  hnaband  of  the  plaintiff.  Prior  to 
the  14th  of  April,  1902,  the  appellant  was 
a  Yoluntary  association  of  persons  doijig 
bosiness  under  the  name  of  the  Grand  Lodge 
of  the  Ancient  Order  of  United  Workmen  of 
the  State  of  Minnesota.  On  said  14th  day 
of  April,  1902.  the  defendant  was  Incorpo* 
rated  under  that  name,  and  ever  since -has 
been  a  coriwratlon  and  liable  upon  any  and 
all  beneficiary  certificates  Issued  prior  to 
the  date  of  the  Incorporation  by  the 
Grand  Lodge  as  a  voluntary  association. 
The  defendant  Is  a  fraternal  beneficial  and 
beneTOlent  society,  organized  for  the  promo- 
tion of  the  social  and  fraternal  welfare  of 
its  members  and  for  the  protection  of  those 
wbo  pursuant  to  Its  laws  are  Its  beneficiaries. 
The  general  supervision  and  jorlsdlctlon  over 
the  whole  order  rests  In  the  Supreme  Lodge. 
The  Grand  Lodges  receive  their  power  and 
authority  from  this  Supreme  Lodge,  and  have 
supervision  and  control  over  the  order  within 
certain  territorial  limits,  with  power  and  au- 
thority, subject  to  the  approval  of  the  Su- 
preme Lodge,  to  adopt  a  constitution  and 
by-laws  for  its  own  government  and  for  the 
government  of  all  subordinate  lodges  of  the 
order  within  such  territorial  limits.  The  de- 
fendant Grand  Lodge  has  Jurisdiction  within 
the  territorial  limits  of  the  state  of  Minnesota, 
and  under  Its  authority  subordinate  lodges 
are  organized,  which  are  composed  of  in- 
dividual members  of  the  order.  This  Grand 
Lodge  has  the  power  to  create,  manage,  and 
disburse  a  beneficiary  fimd  and'  to  issue 
beneficiary  certificates  to  members  of  the  or- 
der within  Its  jurisdiction,  pledging  said  fund 
to  the  payment  of  $2,000  to  snch  person  or 
I>er8ona  as  shall  from  time  to  time  be  desig- 
nated to  receive  the  same.  The  constltn- 
tlon  and  by-laws  of  the  Grand  Lodge,  duly 
approved  by  the  Supreme  Lodge,  which  have 
been  In  force  since  the  28th  day  of  Septem- 
ber, 1893,  and  for  some  time  prior  thereto, 
provide  that  any  person,  to  become  a  member 
of  the  order  or  be  entitled  to  its  benefits  or 
profits,  must  be  under  the  age  of  46  years 
at  the  time  of  receiving  the  workman  degree 
of  said  order. 

On  the  28th  of  September,  1893,  Wilbur 
N.  Taylor,  the  husband  of  the  plaintiff  here- 
in, made  a  written  application  for  member- 
ship and  a  beneficial  certificate  In  one  of  the 
subordinate  lodges  organized  under  the  au- 
thority of  the  defendant  Grand  Lodge.  To 
this  application  there  was  attached  a  cer- 
tificate, which  was  signed  by  Taylor,  In 
which  be  certified  that  the  answers  and  state- 
menta  contained  In  the  application  were  true 
and  correct  The  certificate,  which  was  a 
part  of  the  application,  contained  the  fol- 
lowing language :  "If  It  should  hereafter  ap- 
pear that  I  have  made  false  statements  In 
tasf  parttcular,  notwithstanding  In  tba  mean- 


time I  may  pay  all  my  regular  assessments, 
It  is  herein  agreed  upon  my  part  that  the 
said  false  statement  and  actions  shall  render 
null  and  void  forever  my  beneficiary  certifi- 
cate, to  be  hereafter  issued  upon  the  basis 
of  this  agreement  and  medical  examiner's 
r^rt  attached  to  this  application."  In  the 
ai»pIlcatlon  Mr.  Taylor  stated  that  he  was 
born  on  the  2d  day  of  December.  1849,  and  at 
the  time  of  making  the  application  was  44 
years  of  age.  In  due  course  Taylor  was 
elected  a  member  of  the  order  and  of  the 
lodge,  and  passed  through  the  varloiis  de- 
grees which  were  necessary  to  qualify  him 
for  receiving  the  beneficiary  certificate.  Mr. 
Taylor  received  the  beneficiary  certificate, 
and  from  the  date  thereof  until  bis  death 
paid  all  the  assessments  required  of  any 
member  of  the  order.  Mr.  Taylor  died  on 
the  20th  day  of  November,  1903,  and  on  the 
5tb  day  of  Decemt>er,  1903,  the  beneficiary 
named  in  the  certificate  furnished  proofs  of 
his  death,  from  which  It  appeared  that  Tay- 
lor had  been  bom  on  the  2d  day  of  Decem- 
ber, 1846,  Instead  of  1849,  as  stated  In  the 
application.  This  was  the  first  notice  the 
defendant  had  that  Taylor  had  misstated  his 
age  In  the  application.  It  appears  that  the 
matter  was  then  referred  to  the  proper  ofi3cer 
of  the  order,  and  on  January  22,  1904,  this 
officer  wrote  Mrs.  Taylor,  calling  her  at- 
tention to  the  fact  that  there  appeared  to  be 
a  material  discrepancy  between  the  state- 
ments of  the  age  of  Mr.  Taylor  as  given  by 
him  in  his  application  for  memtfersblp  and 
as  given  by  her  In  the  proofs  of  loss.  He  al- 
so. Informed  her  that  the  report  of  the  matter 
would  be  made  to  the  committee  of  finance  of 
the  Grand  Lodge,  which  must  first  pass  upon 
death  claims,  and  suggested  that  she  place 
her  Interests  in  the  bands  of  some  person, 
attorney  at  law  or  otherwise,  "In  whom  you 
have  confidence,  that  we  may  possibly  reach 
some  agreement  upon  the  facts  and  law 
governing  the  same.  Our  order  desires  at  all 
times  to  do  exact  Justice  by  Its  members  and 
their  beneficiaries,  but  I  hesitate  to  put  my- 
self In  the  position  of  conducting  the  ne- 
gotiations with  you  directly,  but  prefer  the 
same  to  be  conducted  for  you  by  some  one 
conversant  with  the  law  of  Insurance."  Mrs. 
Taylor,  apparently  acting  upon  this  sug- 
gestion, employed  an  attorney  to  look  after 
her  interests,  and  on  April  12,  1904,  one  of 
the  officers  of  the  lodge  notified  this  attor- 
ney In  writing  that  "the  finance  committee 
of  the  Grand  Lodge  at  Its  recent  meeting  de- 
cided that  in  their  Judgment  there  was  no 
liability  under  the  beneficiary  certificate  of 
Wilbur  N.  Taylor,  but  that,  without  admitting 
any  liability,  they  would  be  willing  to  re- 
fund to  the  widow  of  the  deceased  all 
amounts  paid  by  Mr.  Taylor  to  the  Grand 
Lodge  as  assessments.  Ttal>  amount  will  be 
approxhnately  $200." 

Plaintiff  declined  to  accept  this  proposition, 
and  brought  salt  to  recover  the  full  amount 
of  the  beneficiary  certificate.  The  trial  court 
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fonnd  that  the  statement  of  Taylor,  made  In 
the  application,  aa  to  his  age,  was  knowingly 
false  and  uutme;  tbat  Taylor  was  at  the 
time  of  the  appUcatlon  In  hie  fortyHserenth 
year,  and  was  therefore  Ineligible  to  member- 
ship In  said  lodge  and  not  entitled  to  receive 
the  beneficiary  certificate ;  that  the  false  state- 
ment was  made  for  the  purpose  of  procnrlng 
membership  In  the  lodge  and  order,  and  for 
the  purpose  of  procuring  the  beneficiary 
certificate;  and  ordered  Judgment  for  the 
defendant  The  Judge  who  made  this  or- 
der having  gone  out  of  office,  a  motion  for 
a  new  trial  was  subsequently  made  before 
another  Judge,  who  granted  a  new  trial  ui>oa 
the  ground  that  the  defendant  bad  by  Its  fail- 
ure to  properly  tender  back  the  money  paid 
on  assessments  waived  Its  right  to  avail  it- 
self of  the  defense  that  the  certificate  was 
obtained  by  fraud,  the  appeal  Is  f rtnn  tlils 
order. 

1.  There  Is  no  merit  In  the  claim  tbat  the 
defendant  waived  its  right  to  insist  upon  a 
forfeiture  by  the  suggestion  in  tbe  letter  of 
January  22,  1904,  that  Mrs.  Taylor  should 
employ  some  one  with  wbom  the  defendant 
might  consult  with  reference  to  tbe  discrep- 
ancies found  to  exist  as  to  the  age  of  Mr. 
Taylor.  Tbe  mie  that  an  Insurance  company, 
by  demanding  that  the  Insured  do  some  act 
which  by  the  terms  of  the  policy  he  Is  re- 
quired to  do  upon  demand  of  the  Insnrer,  Is 
thereby  estopped  to  claim  a  forfeiture  upon 
grounds  then  known  to  it  (Trlppe  v.  Provident 
Fund  Soc.,'l40  N.  T.  28,  35  N.  E.  816,  22 
L.  R.  A.  432,  87  Am.  St  Kep.  S29 ;  Granger 
T.  Manchester  Fire  Assur,  Co.,  119  Mich,  m, 
77  N.  W.  693 ;  Titus  v.  Insurance  Co.,  81  N. 
Y.  410;  Gibson  Elec.  Co.  v.  Liverpool,  etc., 
Ins.  Co..  169  N.  Y.  418,  54  N.  B.  23),  has  no 
application  upon  tbe  facts  of  this  case.  The 
oflicers  of  the  lodge  had  no  legal  right  under 
tbe  certificate  or  the  rules  of  the  order  to  call 
upon  the  beneficiary  named  In  the  certificate 
to  employ  an  attorney.  The  suggestion  was 
evidently  made  in  a  friendly  spirit,  for  the 
purpose  of  advancing  the  Interests  of  all  par- 
ties, and  making  easier  and  more  satisfactory 
the  investigation  which  was  then  contem- 
plated. At  that  time  tbe  lodge  had  not  re- 
fused to  pay  the  amount  claimed  under  the 
certificate.  Tbe  correctness  of  the  statement 
made  by  Mr.  Taylor  In  the  appllcatloD  as  to 
his  age  had  not  yet  been  determined.  It  was 
a  matter  for  fnrthor  investigation.  The 
lodge  bad  been  put  upon  inquiry  by  the  con- 
flicting statements  which  appeared  In  the  ap- 
plication and  the  proofs  of  death.  But  It  was 
still  possible  that  the  discrepancy  was  the 
result  of  an  honest  error  and  that  It  could 
be  explained  away.  We  are  unable  to  see 
how  it  can  fairly  be  claimed  that  a  mere 
suggestion  of  tbls  character  can  be  considered 
as  a  waiver  on  tbe  part  of  the  lodge  of  tbe 
right  to  avail  Its^f  of  a  material  mlsrepre- 
•mtatlon,  which  at  that  time  had  not  been 
eatabUshed  even  to  the  satisfactton  of  the 
lodfe.  Tha  wrltlnf  of  this  lettw  wu  per- 


fectly consistent  with  an  Int^tlon  to  elect  to 
consld^  the  certificate  as  forfeited,  and  fur- 
nished no  basis  for  an  eatoppeL  Fraser  v. 
^tna  Life  Ins.  Co.,  114  Wis.  610,  90  N.  W. 
476 ;  Freedman  v.  Fire  Ass'n,  168  Pa.  24B,  32 
Atl.  39 ;  Boyd  v.  Insurance  Co.,  90  Tenn.  212, 
16  8.  W.  470.  28  Am.  8t  Bep.  676  ;  4  Joyce 
Ins.  S  8376. 

2.  Tbe  understatement  of  his  age  by  an  ap- 
plicant for  life  Insurance  Increases  the  risk 
and  is  material  as  a  matter  of  law.  Dolan 
V.  Mat  etc.,  Ass'n,  178  Mass.  197,  68  N.  E. 
898 ;  Wiberg  v.  Minn.  Scand.  Relief  Ass'n,  73 
Minn.  297,  76  N.  W.  37;  Swett  v.  Citizens', 
etc..  Society,  78  Me.  641.  7  Atl.  891;  JEtna 
Life  Ins.  Oo.  T.  France,  91  n.  S.  610,  23 
L.  Bd.  401;  Marcouz  v.  Society  of  St  John 
Baptist  91  Me.  260,  89  Atl.  1027;  Hartford 
Fire  Ins.  Oo.  v.  Moore,  18  Tex.  Civ.  App. 
644,  80  S.  W.  146;  McCarthy  v.  Catholic 
Knights,  102  Tenn.  845.  62  S.  W.  142;  Dnlted 
Brethren,  etc.,  Sot  v.  White,  100  Pa.  12; 
Lowe  V.  Union  Central  Life  Ins.  Co.,  41  Ohio 
St  273.  The  contract  between  Taylor  and 
the  defendant  contained  a  provision  that  It 
should  be  "null  and  void  forever"  If  It  ap- 
peared that  Taylor  had  made  false  state- 
ments in  his  application.  The  word  "void'* 
has  been  given  different  meanings.  A  con- 
tract may  be  void  in  the  sense  of  being  11- 
1^1;  that  is,  prohibited  by  law  and  Inca- 
pable of  ratification  and  enforcement  It 
niay  also  in  some  connections  be  construed  as 
merely  meaning  voidable;  that  Is,  in  force 
and  effect  until  r^udlated  the  affirmative 
act  of  the  party.  But  It  may  also  be  void  In 
the  sense  of  being  merely  Ineffective,  of  no 
force  and  effect ;  and  this  is  the  meaning  we 
attach  to  the  words  as  used  In  tbls  contract 
The  words  "null  and  void"  in  such  a  con- 
nection do  not  require  constraction.  All  tbat 
Is  necessary  Is  to  take  them  In  their  natnral 
and  commonly  accepted  sense.  Taylor  se- 
cured bis  membership  by  false  statements, 
and  the  beneficiary  certificate  which  was  Is- 
sued to  hlm  never  went  into  effect  It  was 
simply  null  and  void.  Bat  it  was  of  sued 
character  that  it  could  be  revived  by  the 
lodge  throng  its  affirmative  action,  or  be- 
come enforceable  through  the  operation  of 
the  doctrine  of  waiver  or  estoppel.  After  the 
discovery  of  the  fraud  the  lodge  was  not  re- 
quired to  r^lnd  the  contract  It  bad  mere- 
ly to  determine  whether  it  would  avail  it- 
self of  the  defense.  Johnson  v.  American  Ins. 
Co.,  41  Minn.  396,  899.  43  N.  W.  59 ;  Fraser 
v.  ^tna  Life  Ins.  Co.,  114  Wis.  610.  90  N.  W. 
476 ;  Insurance  Go.  v.  Fyle,  44  Ohio  Bt  19, 
4  N.  B.  466,  58  Am.  Rep.  781. 

The  general  rule  with  referrace  to  the  right 
of  the  Insured  to  have  the  premiums  re- 
turned is  stated  by  Lord  Maosfleld  in  l^rrle 
V,  Fletcher.  Cowp.  606,  in  the  following  lan- 
guage: "Where  the  nak  bas  not  beoi  mn, 
whether  Ite  not  having  been  mn  was  owing 
to  the  fault  pleasure,  or  will  of  the  Insured 
or  to  any  other  cause,  the  premium  shall  be 
returned,  becaose  a  policy     lunrance  U  a 
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contract  Of  Indemnity.  The  onderwriter  re- 
ceives a  premium  for  running  a  risk  of  In- 
demnifying tbe  insured,  and  whatever  cause 
It  be  awing  to.  If  he  does  not  rim  tbe  risk, 
the  consideration  for  which  the  premium  or 
money  was  paid  into  his  bands  falls,  and 
therefore  he  ought  to  return  It"  Although 
not  expressly  stated  In  all  the  cases  which 
recognize  the  right  to  the  return  of  the  pre- 
mium, there  is  a  well-recognlzed  exception  by 
which  the  Insurer  is  relieved  from  any  duty  to 
return  tbe  premium  when  It  was  Induced  to 
enter  into  the  contract  by  the  actual  fraud 
of  the  insured.  In  this  case  tbe  trial  court 
found  In  substance  that  the  untrue  statement 
as  to  his  age  was  knowingly  made  by  the  ftp- 
pllcant  for  the  fraudulent  purpose  of  obtain- 
ing membership  in  the  lodge.  It  was,  then, 
a  case  of  actual  fraud,  not  a  mere  Innocent  or 
unintentlcHia]  breacb  of  warranty  or  con* 
dlttons. 

An  examination  of  the  English  authorities 
shows  that  the  exception  to  the  general  rule 
stated  by  Lord  Mansfield  Is  now  b.b  well  es- 
tablished as  the  rule  itself.  It  was  for  some 
time  uncertain  whether  the  ElngHsh  courts 
would  recognize  a  right  to  the  return  of  the 
premlom  when  the  contract  was  rendered 
Told  ab  Initio  by  the  fraud  of  the  Insured. 
In  WhlttlQgham  v.  Thornburgh,  2  Vem.  206, 
De  Costa  V.  Scanderet  2  P.  Wm.  170,  and 
Wilson  T.  Duckett,  8  Burr.  1861,  the  right 
to  the  return  of  the  premium  was  recognized 
eren  In  case  of  gross  fraud.  Miller,  Elem. 
Ins.  (1787)  p.  581.  But,  as  said  by  Mar- 
■ball  and  repeated  by  Araould :  "Tbe  point, 
faowvrer,  agreeable  to  truer  notions  of  Jus- 
tice and  to  good  policy,  Is  now  clearly  es- 
tablished In  our  English  Jurisprudence  that 
wherever  the  contract  is  Told  for  gross  and 
actual  fraud  on  the  part  of  tbe  assured, 
whether  committed  by  himself  or  his  agent, 
there  shall  be  no  return  of  premium."  2 
Marshall,  Ids.  p.  661;  Chapman  t.  Fraser, 
8  Park.  Ins.  218.  After  citing  tbe  excep- 
tions to  tbe  general  rule,  Amonld  says: 
*There  must,  howeTer,  be  actual  fraud  on 
tbe  part  of  the  assured  or  bis  agents  thus 
to  preclude  him  from  recovering  premium ; 
and  mere  mlsrepreBentatlon,  made  without 
actual  fraud  (1.  a.,  willful  Intention  to  de- 
ceiTe)»  does  not  disentitle  the  assured  to  a 
return  of  the  premium."  2  Amould,  Marine 
Ina.  (7th  Ed.)  8  12S6.  In  Felse  t.  Parkin- 
son, 4  Taunt  640,  14  Eng.  Rul.  Cas.  630, 
Gibbs,  J.,  laid :  "Where  there  la  fraud  there 
Is  DO  return  of  premium;  but  upon  a  mere 
misrepresentation,  without  fraud,  where  the 
risk  neT«r  attached,  there  must  be  a  return 
of  premium."  In  Anderson  t.  Thornton, 
8  Elxcb.  425.  Baron  Parke  said:  "With  re- 
spect to  return  of  the  premium  there  Is  no 
doubt  In  my  mind  that  the  plaintiffs  would 
be  entitled  to  recover  it  as  there  was  no 
ftand  in  the  representation.  If  there  had 
been,  tbe  case  would  be  different"  That 
the  mlft  does  not  apply  where  there  Is 
actual  fraud  !■  also  racognlsed  In  Boikle 


r.  Royal  Eza  Assur.  Ca,  1  Tes.  317  (per 
Lord  Hardwicke) ;  Long  t.  Allen.  4  Doug. 
276,  14  Eng.  BuL  Ca&  S17;  Colby  t.  Hunter. 
8  Car.  &  P.  7;  and  Prince  of  Wales  Assur. 
Co.  T.  Pahner,  25  Bear.  606.  In  a  note  to 
Feise  T.  Parkinson*  4  Taunt  640,  in  14  Eng. 
BuL  Cas.  630,  the  learned  editor  says  that 
**ln  a  case  ot  fraud,  howeTer — that  is  to  say, 
where  tbe  Insured  has  personally  made  or  au- 
thorized a  repreeentatloii,  which  is  false  to 
his  knowledge,  or  been  personally  guilty  of 
concealment  of  a  material  fact — ^there  Is  no 
doubt  that  he  is  debarred  from  claiming  re- 
turn of  premium." 

Chancellor  Kent  says  that  **the  premium 
paid  by  the  insured  Is  In  consideration  of 
the  risk  which  the  insurer  assumes,  and  if 
tbe  contract  of  Insurance  be  Toid  ab  initio, 
or  the  risk  has  not  been  commenced,  the  tn- 
sored  Is  entitled  to  a  return  of  premium. 
•  •  •  The  Insurer  retains  the  premium  In 
all  cases  of  actual  fraud  ca  the  part  of  the 
Insured  or  his  agent"  ft  Com.  p.  841,  citing 
Conrs  de  Droit  Commercial  Maritime,  It.  98. 
99.  In  a  recent  book  u/a  insurance  it  Is  said : 
"When  tbe  risk  has  nerer  attached,  the 
pronlimi  paid  Is  always  returnable,  unless 
(a)  the  cmitracC  was  rendered  void  ab  Initio 
by  tbe  tnvA  of  Oie  Insnred,  or  (b)  the  con* 
tract  Is  Illegal  and  the  parties  In  pari  de- 
licto.** After  quotii^  the  language  ot  L(ffd 
MBDsfleld  in  l^rle  t.  Fletchw,  saisn,  tlw 
writer  says:  *Th9  rale  so  stated,  notwith- 
standing the  otthunt  respectablllly  of  Its 
origin,  has  not  been  aoeeptod  without  qoall- 
flcatitm.  It!  terms  are  too  broad.  If  the 
(anlt  of  the  insured,  to  whtdi  the  failure  of 
the  risk  to  attadi  was  doe,  was  wllUol  and 
frandnlent.  the  insurer  may  neTartheless 
retain  the  premium;  for  the  insured  shall 
not  ivollt't^  his  own  wrong.  If  the  policy 
was  TOld  from  Its  Inceptimi  for  reason  of  the 
untruth  of  any  r^nresentatlon  w  warranty, 
tiie  right  to  hare  again  his  premiums  de- 
pends solely  Qpon  the  character  of  the  mis- 
representationB.  If  ftraadulont,  be  cannot 
recover;  but,  If  Innocent,  be  may  recoTer." 
Vance,  Ins.  p.  241.  May  says  that  the  con- 
tract of  insurance  "Is,  mtveoTer,  a  conditional 
contract;  for,  when  no  risk  attached,  no 
premium  la  to  be  paid,  or,  If  paid,  mort,  in 
the  absence  of  fraud,  be  returned  to  the  as- 
sured." 1  May,  Ins.  (3d  Ed.)  i  4.  See,  also. 
1  Wood,  Ins.  (2d  Ed.)  S  109;  Angell,  Fire  & 
Life  Ins.  (2d  Ed.)  {  404  ;  2  Joyce,  Ins.  } 
1898  ;  2  Phinips.  Ins.  (eth  Ed.)  {  1841;  2 
Marshall,  Ins.  p.  662;  1  Parsons,  Mar.  Ins. 
p.  600  ;  4  Current  Law,  p.  199;  2  Clement 
Fire  Ins.  p.  638. 

In  Delavigne  t.  United  Ins.  Ca.  1  Johns. 
Cas.  (N.  T.)  810,  the  court  said:  "Where  a 
policy  becomes  void  by  a  failure  of  the  war- 
ranty, the  insured  la  entitled  to  a  return  of 
the  premium,  if  there  be  no  actual  fraud." 
Insurance  Co.  t.  Pyle,  44  Ohio  St  19,  4  N.  E. 
465,  68  Am.  Rep.  781,  was  an  action  on  a 
Bre  Insurance  policy.  It  was  held  that  the 
policy  was  void  and  of  no  effect  from  the 
moment  it  was  Issued,  because  of  the  untme 
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■tatementa  made  In  the  appHcatlcm,  bat  tbat 
the  insured  was  entitled  to  ncovfr  back  the 
preminms  he  had  paid.  Mr.  Justice  FoUett 
said:  "The  court  thus  holds,  not  only  be- 
cause the  policy  was  void  ah  Initio,  but  be- 
cause It  also  found  'tbat  all  of  said  qnesttona 
so  erroneously  answered  were  answered  by 
the  plaintiff  under  an  innocrat  misapprehen- 
sion of  the  purport  of  the  qnestlons  and  an- 
swers, and  the  answers  tbat  should  have  been 
made  thereto^  and  wltfaont  any  intent  to  per- 
petrate a  fraod  of  any  kind  upon  ttie  defoid- 
ant  Th«e  was  no  actual  fraud,  at  leftst 
on  the  part  of  Fyl&  On  tbla  policy  no  ride 
ever  attached.  The  rale  is  different  where 
the  risk  has  attached  or  there  la  actual 
fraud."  In  Jones  t.  Insurance  Oa,  90  Tenn. 
004,  18  8.  W.  260,  2S  Am.  St  Rep.  706,  it  was 
held  tba^  where  no  rlA  has  otct  attached 
under  a  policy  of  fire  Inaarance,  tte  insurer 
must  retom  the  premium  paid,  provided  the 
assured  has  been  snilty  of  no  fraud.  Lor- 
ton.  J.,  said:  "The  contract  of  Insorance 
Is  a  conditional  ona  If  no  rlak  attaches, 
no  premlnm,  in  the  absence  of  fraud,  la  earn- 
ed. Where  the  risk  never  attached  and  no 
risk  was  ever  mn,  the  premium  la  to  be  re> 
tamed.  In  case  it  baa  been  paid  and  the  In- 
sured was  guilty  of  no  fraud."  In  Bimely 
V.  Insurance  Co..  1  Hill,  Const.  (S.  a)  IM. 
12  Am.  Dec  628,  the  poU(7  was  held  Invalid 
because  there  had  been  a  concealment  of  facts 
necessary  to  the  risk.  The  court  said :  "The 
fifth  ground  Is  that  the  policy  was  confirmed 
by  the  answer  of  the  board  that  it  would 
cover  specie,  and  also  by  a  refusal  to  return 
the  premium.  •  •  •  When  they  refused 
to  return  the  premium  they  had  discovered 
the  fraud,  and  therefore  had  a  right  to  re- 
tain It  'In  all  cases  of  actual  fraud  on  the 
part  of  the  Insured,  committed  either  by  him- 
self or  his  agent,  the  underwriter  shall  retain 
the  premium.' " 

The  well-cousidered  case  of  Blaeser  v. 
Milwaukee  Mechanics'  Mut  Ins.  Co.,  37  Wis. 
!tl,  18  Am.  Rep.  747.  holds  that  such  a  con- 
tract fa  absolutely  void.  It  was  an  action 
upon  a  policy  of  insurance  on  a  building  and 
its  contents.  The  company  defended  on  the 
ground  that  the  plaintiff  had  fraudulently 
misrepresented  the  value  of  the  property  and 
had  wrongfully  caused  ttie  fire  by  which  the 
property  was  destroyed.  Mr.  Justice  Cole 
said :  "There  is  another  portion  of  the 
charge  excepted  to  which  we  deem  it  proper 
and  necessary  to  notice,  which  is  where  the 
court  instructed  the  jury  that  although  there 
might  be  misrepresentations  in  the  applica- 
tion, yet  the  company  could  not  avail  itself 
of  them  In  an  action  upon  the  policy,  with- 
out first  tendering  back  to  the  insured  the 
amount  of  the  premium  paid.  The  learned 
drcuit  Judge  held  upon  this  point  that  the 
rule  In  regard  to  the  rescission  of  contracts 
for  fraud  was  applicable ;  that  when  a  party 
seeks  to  avoid  a  contract  on  that  ground,  he 
must  put  the  other  party  to  the  contract  back 
to  the  condition  In  which  he  stood  prior  to 


the  transaction.  Thla  la  nndoubtedly  a  wel>- 
settled  rale  In  retard  to  the  rescission  of  ont- 
tracts ;  but  we  tliink  It  has  no  applIcatlOD  to 
the  case  before  us,  and  for  this  reason :  By 
the  condition  of  the  policy  Itself,  any  fraud- 
ulent mIsr^»«sentatioa  of  a  fact  matOTlal 
to  the  risk  avoids  the  contract  It  la  not  nec- 
essary tbat  the  company  refund  the  premulm 
in  order  to  avail  Itself  of  tbla  stlpulatifHi  in 
the  policy-  The  repreaentattons  in  the  appil- 
catioa  constitute  the  basis  upon  which  the 
risk  la  tak«i,  and  the  policy  declares  ttiat. 
If  there  la  any  mlsrepreaentation  or  conceal- 
ment tile  insurance  shall  be  void  and  of  no 
effect.  The  company  enters  into  the  contract 
relying  upon  the  truth  of  the  r^resentattona, 
and  if  it  has  been  misled  or  decalved  upon 
matters  material  to  the  rlak  it  may  well  aay 
fliat  no^contract  was  ever  made ;  that  tbere 
was  no'concurrenoe  of  assent  iqion  the  same 
facts.  In  this  case  the  Insured  declared  tbat 
the  aevwal  representations  made  In  the  ap- 
plication by  way  of  answer  to  the  questlona 
asked  were  'made  warranties,'  1^  which  he 
was  bound;  and  we  know  of  no  case  which 
holds  OuA  If  the  property  la  not  as  warrant- 
ed, er  there  are  fraudulent  representation* 
In  a  matter  material  to  the  ride,  the  compa- 
ny cannot  avail  itself  of  that  defense  nnlesa 
it  flrat  tender  ba(^  to  the  Insured  the  prem- 
ium paid.  In  Campbell  v.  New  Enghind  Mat 
Life  Ins.  Co.,  98  Mass.  881.  Mr.  Justice  Wells 
says:  'Bepresentations  to  Inaurera,  before 
or  at  the  time  of  making  the  contract  are  a 
presentation  of  the  elements  upon  which  to 
estimate  the  risk  proposed  to  be  assumed. 
They  are  the  basis  of  the  contract  Its  founda- 
tion, on  the  faith  of  which  it  Is  entered  Into. 
If  wrongly  presented  in  any  respect  material 
to  the  risk,  the  policy  that  may  be  iaaned 
thereupon  will  not  take  effect  To  raiforce 
it  would  be  to  apply  the  insurance  to  a  risk 
that  was  never  presented.*  These  remarks 
are  sufficient  to  show  that  the  position  of  the 
defendant  In  attempting  to  defeat  the  action 
on  the  ground  that  fraudulent  representations 
were  made  In  the  application  is  essentially 
different  from  that  held  by  a  party  who  seeks 
to  rescind  a  contract  on  the  ground  of  fraud." 

In  Thompson  v.  Travelers'  Ins.  Co.,  11  N. 
D.  274,  91  N,  W.  75,  the  policy  contained  a 
provision  that  It  "shall  not  take  effect  unless 
the  first  premium  Is  actually  'paid  while  the 
insured  la  In  good  health."  After  the  appli- 
cation was  sent  to  the  company,  and  before 
the  policy  was  delivered  and  the  premium 
paid,  the  applicant  contracted  a  disease  from 
which  he  soon  died.  The  company  first 
learned  of  these  facts  when  the  proofs  of 
death  were  received.  No  attempt  was  made 
to  return  the  premiums.  In  an  action  on  the 
policy  the  court  said:  "This  case  is  not  par- 
allel as  to  Its  facts  with  one  where  the  prem- 
ium was  paid  by  an  Insured  upon  a  policy 
which  the  insurer  is  endeavoring  to  cancel 
through  an  action  in  a  court  of  equity.  In 
such  a  case,  a  return  or  an  offer  to  return 
everything  of  value  received  aoAer  the  policy 
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mnst  be  made  at  or  before  ttae  oommenooaent 
of  the  action.  •  *  *  In  this  caw  the  de- 
fendant is  not  aeeklng  any  afflrmatlTa  rdief. 
It  seeks  to  establish  lhat  tbwe  nerer  existed 
a  policy  of  .Insurance  in  favor  of  deceased  In 
defendant  company,  by  reason  of  tS»  fact 
that  it  was  delivered  tinder  drcomstances 
tiiat  1^  its  own  terms  provided  that  it  Shonld 
*  not  come  Into  effect"  American  Central 
Ins.  Go.  V.  Antram  (Miss.)  88  South.  826. 
Fisher  v.  Met  Ute  Ins.  Ca,  160  Mass.  886, 
85  N.  E.  848,  39  Am.  St  Bep.  486.  was  an  ac- 
tion brought  to  recover  bacft  tlie  amount  of 
premiums  paid  on  a  Ufe  insurance  policy. 
The  plaintiff,  the  wife  of  tbe  Insured,  partic- 
Ipated  with  the  agent  of  the  Insurance  com- 
pany with  fraudulent  Intent  in  procuring  a 
polI(7  of  Insurance  tor  her  benefit  upon  the 
Ufe  of  her  husband.  She  signed  his  name 
without  his  knowledge  and  consent  to  the  ex- 
amlnatlMi  form  on  the  bat^  ot  the  applica- 
tion fbr  the  policy,  which  by  the  rulee  of  the 
company  to  which  the  policy  was  subject 
rendered  It  void.  It  was  held  that  an  actlm 
coald  not  have  been  maintained  lywn  the 
poUcy,  and  that  if  the  plaintiff.  In  collusion 
with  defendant's  agent  Intended  to  cheat  the 
company  or  practice  a  frmnd  npon  it,  then  the 
money  she  bad  paid  the  compaiqr  was  paid  in 
jrarsnanee  to  this  fraudulent  intention  and 
could  not  be  reoovned  bade  Bee  also,  .Tn- 
bandt  V.  Conn.  M.  L.  Ins.  Co.,  131  Mass.  167 ; 
Bxnyt  V.  Oliman,  8  Mass.  886 ;  Friesmuth  v. 
Agamm  Ins.  Co.,  10  Cush.  (Mass.)  687; 
Lewis  T.  PboanU  Mnt  Lite  Ins.  Co.,  39  Conn. 
100;  Schwarta  t.  U.  S.  Ins.  Co.,  8  Wash.  0* 
O.  170;  red.  Gas.  Na  12,606;  Hearne  v. 
Marine  Ins.  Go,  20  WalL  (D.  8.)  488,  22  E* 
Bd.  886. 

In  Chiorgia  Home  Ins.  Ca  v.  Bosoifleld,  86 
Fed.  858,  37  a  a  A.  86,  tbe  question  of  the 
duty  of  an  insurance  company  to  return  the 
premium  Is  given  very  full  couBlderatiML  In 
U.  S.  Life  Ins.  Go.  v.  Smith.  82  Fed.  608, 
84  a  a  A.  606,  It  had  been  held  by  the  same 
court  tliat  "tbe  general  rule  is  that  If  the 
rlslc  never  attached  under  a  poUcy,  tbe  pre- 
miun  is  not  earned,  and,  if  paid,  may  be  re- 
covered, unless  the  Insured  bas  been  goUty 
of  fraud."  In  reference  to  the  Smith  Case 
Judge  Lnrton  in  the  Boaesfleld  Case  said: 
"It  Is  true  that  tbe  decision  of  that  case  did 
not  turn  npon  the  absolute  neceasity  of  previ- 
ous tender,  inasmuch  u  the  court  found  that 
there  had  been  an  unequivocal  repudiation  of 
liability  before  tbe  death  of  the  assured  i^on 
the  ground  of  the  breach  of  warranty,  and 
that  during  the  trial  a  tendw  back  of  tbe 
premium  had  been  made  and  rejected.  This 
we  held  was  a  sufficient  offer  to  repay  the 
premium,  if  tbe  r^iayment  could  have  been 
legally  demanded.  An  action  1^  the  assured 
to  recover  tbe  premiums  paid,  wben  the  pol- 
Iqr  never  attached  and  where  no  risk  was  , 
run,  will  not  lie  when  the  contract  was  pro-  i 
cured  through  the  active  fraud  of  the  Insured.  | 
This  Is  well  settled.  •  *  •  If  a  policy  be  j 


void  ab  Initio— that  la,  if  the  risk  never  at- 
tached and  insurw  was  at  no  time  subject  to 
liability — and  the  contract  was  not  against 
law  or  public  morals,  the  Insurer  may  recover 
badt  all  tbe  pr«nlums  be  may  have  paid, 
provided  there  was  no  fraud  npon  the  part  of 
the  liunired  [citing  Foster  v.  Ins.  Go..  11  Pick, 
86,  and  Clark  v.  Manofactnrers'  Ins.  Co.,  2 
Woodb.  jfc  M  472,  Fed.  Gas.  No.  2,828].  The 
analogy  between  a  suit  for  rescission  upon  the 
ground  of  fraud  and  reliance  upon  fraud  as 
a  defense,  when  it  Is  sought  to  oofoice  a  con- 
tract void  for  fraud,  is  not  perfect" 

The  claim  that  a  party  who  has  by  false 
and  fraudulent  representations  secured  mem- 
bership In  an  ordor  of  tbla  character  has  an 
absolute  ri^t  to  tbe  return  of  the  money 
which  he  has  paid  into  its  treasury  upon  the 
discovery  of  his  fraud,  to  say  the  most  rests 
upon  a  very  me^er  foundation  ot  molt 
Such  a  rule  is  an  Invitatim  to  fraud.  If  all 
moneys  thus  voluntarily  paid  can  be  recover- 
ed or  must  be  returned  by  the  insurer  as 
a  condition  precedent  to  pleading  tbe  fraud 
OS  a  defense,  a  party  who  contemplatea  ob- 
taining insurance  by  false  r^resentatlons 
may  well  feel  that  he  is  taking  no  chances  of 
loss,  but  Is  entering  upon  a  transaction  In 
whldi  be  stands  to  gain  large  returns  without 
any  posriblUty  of  endangering  his  investment 
If  the  fraud  Is  never  discovered,  the  bene- 
ficiary under  the  policy  which  will  be  Issued 
to  him  win  receive  the  full  benefit  of  tbe  ooa- 
tract  If  It  by  chance  Is  discovered,  bis  es- 
tate will  receive  bAtk  all  that  bas  been  paid 
hy  tbe  guilty  party,  and  the  trouble  and  ex- 
pense  atten^ng  upon  the  transaction  will  be 
thrown  upon  tbe  innocent  party.  As  tbe 
boieflciary  certificate  upon  which  this  action 
la  brou^t  was  obtained  by  fraud,  tbe  lodge 
was  not  required  to  return  what  It  had  re- 
ceived for  aseessments  as  a  condition  of 
avalllDg  itself  of  tbe  right  to  elect  to  treat 
tbe  contract  as  void  ab  Initio.  The  widow  of 
tbe  party  who  bad  obtained  membership  by 
fraudulmt  r^resentations  had  no  Just  claim 
to  tbe  mon^,  and  certainly  It  was  not  due 
to  ttie  party  named  as  beneficiary  In  the  cer^ 
tiflcate.  ThcHnpsoD  v.  Travelers*  Ins.  Co.,  11 
N.  D.  274,  81  N.  W.  76. 

The  conclusion  to  whidi  we  have  arrived  is 
consistent  witii  all  the  cases  heretoftne  de- 
cided by  this  court  The  effect  of  the  active 
fraud  of  the  applicant  for  membership  in  an 
<wder  BUdi  as  the  defendant  or  for  a  policy 
In  an  ordinary  insurance  company  us  not 
considered  In  Schrelber  German-Amrican 
Hail  Ins.  Go..  48  Minn.  867,  45  N.  W.  706. 
or  in  any  of  the  subsequent  cases.  There  Is 
blgh  authority  for  the  view  that  tbe  Insured 
is  not  entitled  to  recover  the  premiums  paid 
where  there  is  a  breach  of  conditions  and  no 
fraud  (Austin  T.  Mut  Reserve  Fund  Life 
Asi^n  (a  G.)  132  Fed.  666 ;  Qeor^a  Home  Ins. 
Co.  V.  Boiienfield,  .86  Fed.  858.  37  a  G.  A. 
86) ;  but  we  think  that  tiie  weight  of  reason 
and  auUiorlty  is  otherwise  when  the  contract 
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nerer  veat  into  effect  Bnt  It  baa  never  to 
onr  knowledge  been  held  by-  this  court  that, 
even  wboi  tbere  la  no  fraud  on  tbe  part 
at  the  Insnred,  tbe  Insurer  la  absolutely 
bound  to  se^  tbe  insured  and  return  or  make 
a  technical  tender  of  the  premiums  which 
haTe  been  Toluntarlly  paid  btf  ore  tbe  Insnm 
acquired  knowledce  of  fbe  breacb  of  cent* 
dltlou.  In  tbe  Scbrelbw  Case  Oblef  Justice 
Gllflllan  states  tbat  tlie  question  Is  not  there 
determined.  This  case  and  lirst  National 
Bank  T.  ManchestO'  Fire  Assur.  Oil,  61  Minn. 
96,  68  N.  W.  186,  rest  ivon  tbe  act  of  ratlfl- 
catton  after  knowledge  of  acts  dime  by  tbe 
Insurer  before  It  acquired  knowledge  of  the 
right  to  defend  agaliut  the  contract,  whl<di 
was  Inconsistait  with  an  Intrat  to  elect  to 
repudiate  the  obligation.  In  Mee  t.  Bank- 
en*  Ass'n,  69  Minn.  210.  72  M.  W.  74,  It  ap- 
peared that  the  Insnred  clearly  recognised  the 
contract  as  in  twee  after  it  bad  full  knowl- 
edge of  all  tbe  facta.  Tbe  same  Is  true  of 
Ferine  t.  Orand  Lodge  A.  O.  U.  W..  48  Minn. 
82,  00  N.  W.  1022.  In  Wlberg  t.  Minnesota 
Scand.  Belief  Ass'n,  78  Minn.  287,  76  N.  W. 
S7,  the  Insurer  collected  an  assessment  and 
recelTed  the  mon^  after  knowledge  of  the 
right  to  forfeit  tbn  cmtract  for  nonpaymnt 
of  an  assessment.  First  National  Bank  t. 
Manchester  Fire  Assur.  OOw,  64  Minn.  96,  66 
N.  W.  186,  fcOlows  the  Schrelber  Case^  and 
there  Is  nothing  In  the  decision  at  the  lan- 
guage of  the  court  Inconsistent  with  the  rule 
that  tha  question  of  walvor  or  Section  Is  one 
of  Intatlon.  After  the  loas  the  Insurer,  In 
Ignorance  of  the  breach  of  conditions,  had  a»> 
serted  its  rights  under  the  otmlxact  to  eer^ 
tain  salvage.  No  waiver  could  be  based  on 
this  action  (8t  Pstd  Fire  A  Marine  Ins.  Oa. 
V.  Parsons.  47  Minn.  8S8,  60  N.  W.  840):  but 
it  waa  held  that  after  it  had  acquired  knowl- 
edge it  waa  bound  to  do  aU  tiiat  it  reasonably 
could  to  place  tht  anured  In  its  former  posi- 
tim.  Tbe  failure  **to  make  any  effort  to  do 
this"  after  it  was  fully  advised  of  Its  rights 
was  held  to  be  an  affirmance  and  ratification 
of  Its  prevtona  act  of  taking  poaoooslon  of  tbe 
salvage. 

Had  tiiere  been  no  fraud  on  tiie  part  at 
the  applicant,  ttn  lodge  might  have  been  re- 
quired, upon  demand,  to  return  the  amount 
paid  1^  Taylor  aa  asseasmoita,  because  the 
permanent  retention  of  this  money  would 
have  beat  Inoraulatent  with  an  honest  Intent 
to  treat  the  contract  aa  void.  The  retention 
of  th^iw«n«iy  would  Imply  Ibat  the  Insnrw 


had  beea  subject  to  some  liability,  and  it 
might  well  have  twen  argued  that  It  c<m- 
cluslvely  showed  that  tbex^  had  been  an  elec- 
tion to  treat  the  contract  as  valid.  In  the 
present  case  the  acts  and  statcm^ts  of  the 
defendant  abow  beyond  any  reaaonable  doubt 
that  the  lodge  Inteaded  to  ^ect  and  did  elect 
to  uerdse  Its  rli^t  to  avail  Itself  of  the 
breadi  of  condition.  It  certainly  never  did 
anything  Inconsistent  with  such  an  intention. 
Mr.  Taylor  died  November  2SK  1908,  and  the 
PTootB  Of  death  fran  wbidi  the  lodge  obtain- 
ed its  first  intimation  of  fraud  were  furnished 
on  December  3,  1908.  The  letter  to  Mrs. 
Taylor,  In  which  it  Is  sooMtod  that  she  place 
her  Intraeats  in  ttie  hands  of  some  represent- 
ative, was  sent  on  January  22,  1904.  On 
March  28,  1904,  the  committee  oa  finance  of 
the  Grand  Lodge  disallowed  the  claim  of  tbe 
beneficiary  and  offered  to  return  the  money 
which  had  been  contributed  to  the  benefi- 
ciary fund.  On  April  12th  following  tbe 
plaintUTs  rwreaentatlve  waa  notified  that  the 
lodge  waa  willing  to  refund  to  tbe  widow 
of  the  deceased  all  moneys  which  had  been 
paid  by  Taylor  to  the  Grand  Lodge  as  aa- 
sessments. 

The  fkct  that  there  waa  a  oonditl<m  attach- 
ed la  of  no  importance  In  this  instance.  We 
are  not  consldolng  a  question  of  technical 
toider,  bnt  trying  to  ascertain  whetbw  the 
lodge  did  what  was  neoeasaiy  to  ahew  Oiat  it 
made  Its  election  between  two  incimalstent 
oonrsfls  of  conduct  The  lodge  refused  to  pay 
the  death  loss  and  eaqireased  a  willlngneaa  to 
return  the  amount  of  assessmoite  paid,  and 
this  In  Itself  is  sufficient  to  show  that  there 
waa  no  intentlim  to  waive  the  breach  of  con- 
ditiona.  Fneex  v.  Mtam  Life  Ina:  Co.,  114 
Wla.  6ia  90  N.  W.  476.  It  tbcam  manifested 
Its  election  to  treat  the  oottract  as  not  in 
force,  and  It  did  notiilng  -apoa  whldi  tlie 
plaintltr  can  i«edlcate  an  estoppel  The  trial 
court  was  therefore  correct  In  holding  that 
thm  had  been  no  waiver  of  tbe  right  to  de- 
fend against  the  plalntifT's  claim  on  the 
ground  that  It  had  beoa  induced  to  accept 
Mr.  Taylor  as  a  member  of  the  order  and  is- 
sue the  beneficiary  certificate  to  Mm  by  the 
trauduloit  representation  aa  to  his  age. 

ThB  order  for  judgment  was  therefore  cor- 
rect and  tbe  order  granting  a  new  trial  most 
be  reversed. 

JAGGABD.  J.,  having  de<dded  the  case  u 
district  judge,  took  no  part. 
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LANO      MUBBAOH  et  aL 
(Snpnme  Court  of  MiiuiMOta.  Dec^  IS,  190S.) 

L  VSHDOl  AND  PTTBCHASEB  —  PUECHASS  BT 
AOK>— DEFICIINCT  in  QUAHTITT. 

Where  an  owner  of  real  estate  places  the 
mme  in  the  hands  of  an  agent,  to  be  sold  ac- 
cording to  the  acreage  appearing  by  his  title 
papers,  and  the  agent  represents  to  a  purchaser 
that  the  tract  contains  a  Bi>ecified  number  of 
acres,  bat  less  than  the  amount  called  for  hj 
the  goTemioent  survey,  and  the  purchaser  ra- 
liea  m  good  taitb  upon  such  representations  and 
buys  the  property  at  a  stipulated  price  per 
acre,  ^e  owner  is  liable'  to  the  purchaser,  at 
the  speciSed  price  per  acre,  for  the  difference 
between  the  actual  amount  and  the  amount 
represented. 

2.  N«w  Tbiai>— Irbotficienct  of  Etidbncb. 

A  verdict  having  been  returned  for  tL-p- 
pellants,  the  court  did  not  abuse  its  discretion 
in  granting  a  motion  for  a  new  trial  upon  the 
ground  that  the  evidence  was  not  sufficient  to 
support  the  verdict 
(Syllabus  by  tiie  Gonrt) 

Appeal  from  District  Court,  Lbc  qui  Parle 
County;  O.  B.  Qvale,  Judge. 

Action  by  Mathlaa  Lang  against  Charles 
G.  Merbach  and  others.  Verdict  for  de- 
fendants, rrom  an  order  granting  a  new 
trial,  they  appeal.  Affirmed. 

H.  L.  Sorkness,  for  sppellantB.  J.  B. 

Drlscoll.  for  respondent 

LEWIS,  J.  Appellants  were  the  owners 
of  the  S.  E.  14,  the  S.%  of  the  N.  W. 
the  N.  m  %  of  the  N.  B.  ^,  and  lots  1,  2,  4, 
and  5,  of  section  2,  town  118  N.,  of  range 
45,  excepting  a  five-acre  tract  which  had 
been  deeded.  Lac  qui  Parle  county,  and 
listed  the  same  with  an  agent  for  sale.  The 
agent  0otd  the  land  to  respondent,  who 
paid  |100  down  as  earnest  money  and  enter- 
ed Into  a  preliminary  contract,  executed 
January  6,  1902,  which  set  forth  the  descrip- 
tion of  the  premises  as  above,  that  they  con- 
sisted of  882  acres,  more  or  less,  and  that 
the  purcbase  price  was  $13,870.  January  24, 
1802,  appellants  executed  a  deed  to  the  pur* 
chaser  which  contained  tbe  description 
as  above  and  described  the  land  as  consist- 
log  of  882.78  acres,  more  or  less,  according 
to  the  government  survey;  the  consideration 
being  fl3,397.  Thereafter  respondent  dis- 
covered that  tbe  premises  did  not  contain 
more  than  888  acres,  and,  claiming  the  pur- 
chase was  made  upon  tbe  representation  of 
tbe  owners  that  it  consisted  of  8829^  acres, 
he  brought  this  action  to  recover  tbe  amonnt 
of  the  dlfTerence,  43.92  acres,  at  the  pur^ 
chase  price  of  $35  per  acre.  At  the  trial  It 
was  conceded  that  the  premises  contained 
only  888  acrea,  and  tbe  court  submitted  tbe 
case  to  tbe  Jury  to  determine  whether  or  not 
frandulent  r^reeentatloni  bad  been  made  by 
tbB  owners  as  to  the  amonnt  of  acreage,  and 


whether  respondent  relied  upon  such  repre- 
sentations. The  Jury  returned  a  verdict  for 
appellants,  and  upon  motion  ^f  respondent 
tbe  court  granted  a  new  trial,  for  the  rea- 
son that  tbe  evidence  was  not  sofficlent  to 
jnstify  tbh  verdict;  and  tbe  question  Is: 
Did  tbe  court  abuse  Its  discretion? 

Under  the  rule  of  Hicks  r.  Stone,  18  Minn. 
434  (GU.  898),  the  order  must  be  affirmed,  un- 
less tbe  evidence  Is  manifestly  and  palpably 
in  sni^rt  of  tbe  verdict  Tbe  land  was  Ir- 
regular In  form,  and  three  of  the  tracts  were 
triangnlar.  Evidence  was  Introduced  indi- 
cating that  the  lines  had  been  a  subject  of 
litigation  or  dlqimte  for  a  long  time,  and  that 
It  was  tbe  common  talk  and  onderstandUinc 
in  Qm  neighborhood  that  there  was  a  decided 
shortage  In  the  goremmmt  description  of  ap- 
pellants' farm.  BeqKnutoit,  a  prospective 
purchaser,  came  Into  tbe  neighborhood  and 
applied  to  a  land  agent  for  Infwmatlon  con- 
cerning farms  for  sale  In  that  vicinity.  Ap- 
pellants had  no  communication  with  re- 
spondent at  all  with  reference  to  the  sale  of 
the  land,  but  the  matter  was  attended  to  en- 
tirely by  the  agent  Merbach  testtOed  that 
he  lutd  listed  the  land  with  the  agent  to 
be  sold  for  whaterer  acreage  "the  papers 
called  tor^;  that  he  did  not  tell  the  agent 
tbe  land  was  short,  but  did  say  that  it  might 
be.  Tbe  agent  testified  that  tbe  owners  had 
listed  tbe  land  with  him  at  about  380  acres ; 
that  be  bad  sold  tbe  land  to  respondent  at 
fSS  an  acre  on  the  basis  of  882  acres.  Re- 
spondent testified  that  tbe  agent  had  shown 
htm  the  land  as  consisting  of  five  80*8,  but 
upon  looking  up  the  papers  he  said  there 
was  only  382  and  a  fraction  acres,  which 
statement  he  accepted  as  true,  and  purchased 
It  at  $35  an  acre.  Such  being  the  evidence 
with  reference  to  the  issue  submitted,  It  Is 
clear  that  tbe  court  was  within  tbe  exercise 
of  reasonable  discretion  In  ordering  a  new 
trial. 

There  Is  no  question  here  as  to  the  agent's 
authority,  and  whatever  statements  be  made 
as  to  tbe  acreage  bound  bis  principal.  Re- 
spondent's right  to  recover  is  not  limited  by 
tbe  fact  that  in  tbe  earnest  money  contract, 
and  in  the  deed,  the  premises  were  described 
as  containing  882  acres,  more  or  less.  Tbe 
basis  of  this  action  Is  that  the  owners, 
through  their  agent,  fraudulently  represent- 
ed the  amount  of  acreage  to  be  382  acres, 
when  in  fact  It  was  about  44  acres  less. 
Considering  the  character  of  the  premises, 
respondent  was  not  called  upon  to  ascertain 
for  himself  the  exact  amount  of  acreage, 
and  under  tbe  drcnmstances  was  Justified 
in  relying  upon  those  representations. 
Steams  v.  Kennedy  (Ulnn.)  l<a  N.  W.  212. 

Order  affirmed. 
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SALISBURY  T.  STENMOE  «t  al. 
(Supreme  Ooort  of  Minnesota.  Dec  15,  1905b) 

Taxation — Statzmknt— Suffioienct. 

The  atatement  of  the  amount  of  taxea  and 
penalty  as  pabliahed  In  a  tax  list  Md  to  be 
aafficient. 
(ByllaboB  by  the  Court) 

Appeal  from  District  Goort,  Folic  Ooimty ; 
William  Watts,  Judge. 

Action  by  George  Salisbury  against  Ber- 
ffit  Stenmoe  and  others.  Jud^ent  for  plain- 
tiff, and  delSendaiit  Staunoe  appeals.  Re- 
Tersed. 

Ole  J.  Vaule  and  Wm.  P.  Murphy,  for  ap- 
pellant W.  B.  Rowe,  r.  O.  Massee^  and  Q. 
A.  n.  Flnli^Bon,  for  respondoit 

LEWIS,  J.  Action  to  determine  adverse 
claims  to  the  N.  E.  %  of  section  30,  town  153, 
range  49.  The  only  question  before  the  court 
la  whether  the  tax  title,  through  which  ap- 
pellant claims,  is  valid.  The  title  Is  assailed 
upon  tbe  ground  that  the  amount  of  taxes  and 
penalty  appearing  In  the  published  delinquent 
list,  as  follows,  was  indefinite  and  Insuffi- 
cient: 

Ttnmililp  ot  Northlud. 

Town  in.  Range  i9. 

No.        Tu  * 
Sao.        A'n.  P'n'ltr 
Jobanaon  RalfWo.  ii4       SO         IW  n  06S 

No  decimal  point  was  used  to  designate 
dollars  and  cents,  but  the  dollar  mark  was 
prefixed  to  the  amount  opposite  the  first  de- 
scription, at  the  bead  of  the  column,  and  at 
the  head  of  the  published  list  appeared  a  key» 
or  ei^Ianatlon,  of  the  abbreviations  used,  in 
part  as  follows :  "  *a*  represents  acres,  'e* 
east  V  north,"  etc.   '^e  spaces  betweoi 


figures  In  columns  of  figures  represent  the 
decimal  point  betwe^  dollars  and  cents,  and 
all  figures  that  follow  any  dollar  mark,  as 
above  represented,  are  to  be  read  In  the  same 
manner  as  though  the  dollar  mark  was 
ther&"  The  test  of  sufficiency  In  relation  to 
descriptions  of  real  estate  in  tax  proceed- 
ings Is  whether  a  man  with  ordinary  intelli- 
gence would,  with  reasonable  certainty, 
Idratlfy  the  land  described.  Doherty  Real 
Estate  Title  Ins.  Co.,  85  Minn.  618,  80  N,  W. 
853,  where  former  decisions  to  tbe  same  ef- 
fect are  cited.  See,  also,  Matilum  v.  Thayer, 
93  Minn.  471,  101  N.  W.  653.  In  tbe  latter 
case  it  was  held  that  a  preceding  page  In  the 
tax  list  must  be  referred  to.  If  necessary,  in 
order  to  make  definite  a  description  other- 
wise nncertain.  Tbe  same  rule  applies  to  a 
statement  of  tbe  taxes  and  penalty.  Even 
without  the  aid  of  the  abbreviations  and  ex- 
planations at  tbe  head  of  the  list,  this  la  a 
sufficient  statement  of  tbe  tax  and  penalty  to 
meet  the  test,  within  the  case  of  Chouteau 
V.  Hunt,  44  Mlun.  173,  46  N.  W.  341.  How- 
ever, it  Is  claimed  that  chapter  77,  Laws 
1895,  described  a  form  for  the  publication  of 
delinquent  tax  lists  which  mnst  be  strictly 
followed.  That  amendment  goes  no  further 
than  to  require  that  tbe  tax  lists  shall  be 
made  out  in  blank  form,  substantially  as 
there  provided.  No  doubt  It  was  Intended 
as  a  guide,  and  for  the  sake  of  unlfbrmity 
and  definltenesB  ought  to  be  followed,  bat  Its 
use  was  not  absolutely  required.  If  It  had 
been  the  Intention  to  change  the  rule  of  law 
above  stated,  such  purpose  could  have  been 
easily  expressed  by  making  mandatory  the 
use  of  the  form  fbere  prescribed.  The  state- 
ment in  the  pnblisbed  list  was  suflRdent 
Judgmrait  reveraed,  and  new  trial  granted. 
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OSKALOOSA  NAT.  BLDQ^  LOAN  ft  IN- 
VBBTMENT  ASS'N      BAILET  et  aL 
(Sapreme  Court  of  Iowa.  Jan.  10;  190ft.) 

1.  AFFUL  —  RSCOSD  —  ClBTinCATK  ov  Bvi- 

Where  tbe  onlj  statement  with  reference  to 
the  evidence  contained  in  tbe  record  waa  as 
followa:  "Certificate  of  8..  jndge,  and  B.,  filed 
in  doe  form  to  ihorthand  notei  and  transcript  of 
evidence,"  it  was  not  eafflcient  to  ehow,  either 
affirniEtivel7  or  hj  necessarr  implication,  that 
the  record  of  the  evidence  was  preserved,  as 
prorided  b7  law.  hj  proper  certificate  made  and 
filed  with  the  clerk:  of  the  trial  court  within  six 
months  after  the  entry  of  the  decree. 

[Ed.  Note. — For  cases  in  point,  see  v<^  8, 
CenL  Dig.  Appeal  and  Error,  i  2718.] 

2.  SAVK— DKFECTS  IK  CXBTiriCATa— Faxluke 

TO  Dbnt  tbat  Au.  Bvidbhob  was  ih  Rbo- 

OBD. 

muHish  the  f^nre  of  appellee  to  make 

specific  acnl&l  of  appellajit's  abstract  may 
operate  as  a  concession  that  the  Supreme  Coart 
has  everytUnf  before  it  which  waa  made  of 
record  la  the  case,  it  cannot  be  constmed  as  an 
admlssien  that  all  tlie  evidence  was  In  fact 
made  of  record  by  being  duly  certified  and  filed 
within  tbe  statutory  limit  of  time. 
8.  buildiko  and  loan  associations  — 
Loans. 

Under  Code,  t  18&8|  providing  that,  in 
event  judgment  Is  obtained  against  a  borrower 
from  a  building  and  loan  association,  no  greater 
recovery  shall  be  had  than  the  net  amount  of 
principal  actually  received,  with  Interest  thwe- 
on  at  a  rate  not  greater  than  12  per  crat.  per 
annum  on  the  net  amount  of  loan  actually  re- 
ceived by  and  paid  to  the  borrower,  where  two 
monthly  pajrments  were  exacted  In  advance,  thus 
materially  reducing  the  net  amount  actually 
received  by  a  borrower,  such  fact  must  be  takoi 
into  consideration  In  computing  the  amount 
due  on  the  loan. 

4.  SaHK— ACTIon  TO  FOSEOLOSB  MOBTOAQE. 

In  an  action  by  a  building  and  loan  associa- 
tion to  foreclose  a  mortgage  givm  by  a  stock- 
holder, evidence  &«Id  to  sustam  the  findings  of 
tbe  trial  court  as  to  the  amount  due. 
Ilk  Appeal— Rbvibw  or  Uattebs  Not  Sbown 
BT  Becobd. 

On  appeal  by  a  boildlng  assodation,  counsel 
cannot  be  permitted  to  go  outside  tbe  record  to 
charge  the  judge  of  the  trial  court  with  "freely 
and  publicly  admitting  his  prejudice  against 
boilduig  and  loan  asMoeiations.'* 

Appeal  from  District  Court,  FowesUek 
County ;  John  T.  Bcott,  Judge. 

Action  in.  equity  to  forecloae  mortgage. 
There  was  a  decree  of  .foreclosure,  but  the 
plaintiff,  claiming  a  greater  recovery  than 
was  allowed,  appeals.  AfBrmed. 

Sbangle  ft  Gordon,  for  appellant  NorrUi  ft 

Norrle,  for  appellees. 

WEAVER,  J.  The  plaintiff  Is  an  alleged 
btilldlng  and  loan  association,  and  on  April 
1.  1896,  it  Issued  to  tbe  defendant  James  W. 
Bailer  five  shares  of  Bto<^,  of  $100  each,  pay- 
able In  monthly  installments  after  tbe  manner 
nsnal  with  such  associatlQns.  On  September 
1,  1896,  defendant  received  from  plaintiff  a 
loan  of  $300,  secnrlng  the  same  in  the  usual 
manner  by  pledging  three  of  said  sharas  of 
stock  and  by  the  mortgage  here  in  contro- 
Tsngr.  The  effect  of  the  agreement  was  that 
IWN.W,— 27 


the  loan  should  be  paid  according  to  the  plan 
of  such  associations  by  maturing  said  shares  * 
of  stock,  bat  by  a  stipulation  entered  into 
after  this  suit  was  begun  tbe  entire  five 
shares  were  to  be  treated  by  the  trial  court 
as  having  been  pledged,  and  defendant  was  to 
be  credited  therefor  sccordlngly  In  computing 
the  remainder  due  to  tbe  plaintiff.  Tbe  de- 
fendant  continued  to  make  payments,  which 
plaintiff  distributed  among  its  several  funds 
nntll  the  total  of  sucb  payments  was  $826. 
According  to  plaintiff's  computation,  after  ap- 
plying this  $828  In  tbe  manner  provided  by  tbe 
contract,  there  was  still  doe  on  said  loan  at 
the  date  of  the  trial  below,  NoTeml)er  2% 
1903,  the  mm  of  $271.17.  a  net  reduction  of 
$28.88  from  the  principal  of  the  loan.  On 
tbe  trial  the  plaintiff  voluntarily  reduced  Its 
demand  tor  judgment  to  $200.  By  the  de- 
faidan^B  computation  the  balance  then  due 
was  something  less  than  $100.  The  amount 
allowed  by  the  court  was  $102.42. 

There  Is  much  doubt  whether  the  record 
presented  is  one  which  anthorlzes  us  to  hear 
the  case  de  novo,  in  that  It  does  not  appear, 
either  afflrmetlTely  or  by  necessary  Implica- 
tion, that  the  record  of  the  evidence  was  pre- 
served, as  provided  by  law,  by  proper  certif- 
icate made  and  filed  with  the  clerk  of  the 
trial  court  within  six  months  after  the  entry 
of  the  decree.  The  only  statement  with  ref- 
erence to  this  matter  In  the  abstracts  is  as 
follows:  "Certlflcate  of  John  T.  Scott,  Judge, 
and  T.  J.  Bray,  filed  in  due  form  to  short- 
band  notes  and  transcript  of  evidence."  It  is 
nowbere  stated  when  or  where  the  certificates 
were  filed  or  tbat  "T.  J.  Bray"  has  any  offi- 
cial character  or  relation  to  tlie  record.  The 
fallnre  of  the  appellee  to  make  specific  denial 
of  appellant's  abstract  operatee,  no  doubt, 
Txnier  the  rules,  as  a  concession  that  we  have 
before  us  everything  which  was  made  of  rec- 
ord in  the  case ;  but  we  think  it  cannot  be  con- 
strued as  an  admission  that  all  the  evidence 
was  in  fact  made  of  record  by  being  duly  cer- 
tified and  filed  within  the  statutory  limit  of 
time.  We  might  be  disposed  to  Ignore  this  ob- 
jection, were  it  not  for  the  fact  that  the  ab- 
stracts are  of  such  fragmentary  and  unsatis- 
factory character  as  to  afford  no  sufficient  ba- 
sis for  review  of  tbe  decree  appealed  from. 
While  counsel  for  appellant  states  what  be  as- 
serts was  the  rale  of  computation  adopted  by 
the  trial  court,  the  record  does  not  disclose  the 
fact.  Quite  a  large  Item  of  tbe  balance  which 
appellant  claims  to  be  unpaid  consists  of  fines, 
the  correctness  of  which  Is  dmied,  and  in 
support  of  which  no  competent  evidence  Is 
shown.  In  March,  before  this  action  was  be- 
gun In  October,  190S,  appellant  placed  its  de- 
mand at  $138,  with  interest  at  6  per  cent 
from  September,  1901,  but  now  computes  it  at 
nearly  $300,  while  asking  judgment  for  $200. 
From  the  evidence  shown  we  may  Infer  that 
at  least  two  monthly  payments  were  exacted 
in  advance,  thus  materially  reducing  the  net 
amount  actually  received  by  appellees  upon 
the  loan  of  $300— a  fact  which  must  be  taken 
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Into  consideration  under  the  rale  of  Code,  | 
1888,  and  Loan  Co.  t.  Matthews,  126  Iowa, 
748,  102  N.  W.  817.  It  la  posBlble,  also,  tbat 
the  trial  court  found  that  from  the  time  ap- 
pellees announced  to  appellant  their  desire  to 
cease  fnrther  payment  of  monthly  payments 
and  to  take  up  their  mortgage,  and  ne- 
gotiations were  begun  to  ascertain  the  amount 
unpaid.  It  would  be  equitable  to  compute  the 
amount  to  that  date,  with  ordinary  Interest 
thenceforth  to  date  of  trial.  See  Slelmelr  t. 
B.  &  Ij.  (Ky.)  70  S.  W.  41,  and  I<oan  Co.  t. 
Skfttar  (Ky.)  ISO  8.  W.  50.  Indeed,  the  record 
la  Indefinite  oiough  to  leave  room  for  many 
explanations  of  the  result  reached  by  the  trial 
court,  any  one  of  which  could  well  be  upheld 
under  the  statute  and  the  rales  of  compute- 
tlons  adopted  to  former  decisions.  When  It 
appears,  as  It  does  according  to  the  appel- 
lant's claim,  that  after  applying  alx  yrars* 
monthly  payments  upon  $N)0  of  stocb.  and 
all  Its  share  of  profit  from  six  years  of  a 
bustoess  based  on  a  plan  of  two  to  three  times 
ordinary  l^al  Interest  rates,  the  principal  of 
a  loan  of  $300  is  reduced  by  less  than  $80,  a 
court  of  equity  Is  Justified  In  holding  the  par- 
ty demanding  the  enforcement  of  such  a  re- 
sult to  a  clear  and  explicit  showing  of  Ito 
right  thereto.  Buch  showing  Is  not  here 
made,  and  we  cannot  disturb  the  finding  of 
the  trial  court 

Counsel  for  appellant  go  outside  of  the  rec- 
ord to  charge  the  Judge  of  the  trial  court  with 
"freely  and  publicly  admitting  bis  prejudice 
against  building  and  loan  associations."  An 
the  Ju^  of  a  trial  court  Is  not  In  position 
to  answer  or  re^l  attacks  of  this  kind  mftde 
upon  him  to  another  tribunal,  common  fair- 
ness, to  say  nothing  of  other  manifest  reasons, 
should  be  sufficient  to  tosure  his  immunity 
against  them  at  the  hands  of  members  of  the 
bar;  and  we  bare  no  doubt,  when  counsel 
bare  taken  time  for  reflection,  they  will  cheer- 
fully Tindlcate  their  claim  to  professional 
propriety  by  an  adequate  apology.  It  may  al- 
so be  remarked  that,  even  If  It  were  demon- 
strable that  a  feeling  of  prejudice  did  find 
lodgment  to  the  Judicial  mind,  there  Is  noth- 
ing In  the  record  before  us  to  disprove 
the  trath  of  Oliver  Goldsmith's  conceit  that 
a  human  falling  may  "lean  to  virtue's  side." 

The  decree  of  tbe  district  court  la  affirmed. 


OBIHIDS  et  aL  T.  BLLT80N. 

(Supreme  Court  of  Iowa.  Dee.  16,  1906.) 

1.  Taxatiok  —  Sale— Dem>— Statutes— Pb»- 
bbqutsites. 

Code,  I  1441,  requiring  the  holder  of  a 
certificate  «t  tax  sale,  as  XHrereqnlsite  to  the  Is- 
Buanoe  of  a  deed,  to  serve  on  the  person  In 
possession  and  the  person  In  whose  name  the 
land  is  taxed  a  notice  stating  the  date  of  sale, 
etc,  and  providing  for  the  filing  of  an  affida- 
vit of  service  showing  the  making  thereof,  tbe 
manner,  time,  and  place  where  and  under  whose 
direction  the  same  was  made,  and  requiring 
the  affidavit  to  be  filed  by  the  treasurer,  la 
aaadatoiy.  and  must  be  strictly  onnplled  with. 


2,  Sahb — NoncB  TO  Ooccpaiit. 

The  fact  that  lands  are  aasaased  and  taxed 
as  ''unknown*'  does  not  dlvensa  with  prapsr 
notice  to  the  peraoa  in  possession. 

8.  Saidb—Sxsvici  or  Owhkb — BujrficmrcT. 

Proof  of  service  of  notice  upon  the  real 
owner  is  not  of  itself  soffidatt  to  validate  a 
tax  deed. 

4.  BVIDBNCB— BBOOU  COT  SXBTIOB— BUniAUO 
ItVIDXHOS. 

The  recwd  as  made  up  by  the  filing  of 
the  affidavit  of  service  cannot  be  aided  by  ex- 
trinsic evidence* 

6.  WiTKBSSn  —  TBANBAOnONS  WIXB  DSOB- 
DENTS. 

Under  Cod^  t  4004.  to  relatioi  to  tflstimoay 
as  to  tranaactioni  with  decedents.  In  an  action 
by  hein  to  set  aside  a  tax  deed  held  nnder  a 
tax  sale  against  the  ancestor,  tiie  holder  of 
the  tax  deed  was  Incompetent  to  teetifr  tliat 
there  was  an  agreement  between  himself  and 
the  ancestor  whereby  title  was  to  be  perfected 
In  him  throogh  tbe  medium  of  a  tax  deed  in 
oonsldwation  of  payments  to  and  on  behalf 
of  the  ancestor. 

[Bd.  Note.— For  cases  In  p^nt^  aaa  TOL  fiOt 
Cent  Dig.  Witoesses,  I  661] 

Appeal  from  District  Oonrt,  Folk  G011BI7; 
W.  H.  McHent7,  Jadga 

Action  in  equity  to  set  aside  a  tax  deed, 
and  to  redeon  tbe  pn^erty  in  controversy 
from  tax  aale.  There  was  a  decree  In  favor 
of  defmdan^  and  tbe  plalntUb  and  B.  V. 
Orlmea,  iaterrma,  an^eaL  Bereraed. 

O.  W.  Johnston  and  B.  A.  Tounker,  for 
appellants  Dudley  &  Coffin,  for  appellee. 

BISHOP,  J.  Jonathan  W.  Cattell  died 
testate,  In  Septembo*,  1887,  s^sed  of  80  acres 
of  land  in  Polk  comity,  this  stete,  being  the 
lands  In  controversy,  and  described  as  tbe 
N.  ^  of  tbe  N.  B.  ^  of  section  80,  township 
78,  range  23.  He  left  surviving  falm  only  his 
widow,  Deborah  Oattetl,  and  Matgarettn 
Grimes,  a  daughter  by  adoption,  and  who  was 
at  the  time  the  wife  of  B.  F.  Grimes.  Tbe 
will  of  said  Jonathan  W.  Cattell  was  duly 
admitted  to  probate.  Borne  coDtrovarey  has 
been  indulged  to  by  counsel  for  tbe  respective 
parties  to  this  case  as  to  whether  by  tbe 
terms  of  the  said  will  the  widow,  Deborah 
Cattell.  took  title  to  the  real  estate  In  ques- 
tion In  fee  simple,  or,  on  the  other  band, 
tbe  devise  to  her  was  of  a  life  estate  with 
rematodw  orw  to  the  daugbtor,  Mai^mtta 
Grimes. 

For  reasons  tliat  will  be  manifest  as  we 
proceed,  we  shall  not  undertake  to  decide 
tbe  controversy  thus  presented.  For  the 
purposes  of  the  case,  however,  we  may  ac- 
quiesce In  tbe  contention  of  counsel  for  ap- 
pellee, and  concede  that  Deborah  Cattell 
took  title  nnder  the  will  to  fee.  Up  to  th» 
time  of  tbe  death  of  Jonathan  W.  OatteU  tbe 
property  waa  to  the  occupancy  of  himself  and 
wife,  and  living  with  them  was  their  said 
daugbtw,  her  husband,  and  dilldren.  After 
the  death  of  Cattell  the  occupancy  oonttoued 
to  his  widow,  and  the  daughter  and  her  fami- 
ly, until  In  March,  1894,  whai  tbe  daughter 
died  totestete,  leaving  surviving  her  tiie  said 
B.  F.  Grimes,  her  husband,  and  fire  minor 
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children;  tb«  latter  being  the  present  plaln- 
tlffa,  and  Uie  fornix  the  present  Interrener. 
Thereafter  iu>  change  in  occnpancy  occurred 
ontll  In  September,  1902,  when  Deborah 
Oattell  died,  also  intestatfc  The  property 
has  erer  since  been  occupied  by  the  Inter- 
Tener  and  the  plaintiffs,  his  children.  It  has 
been  assessed  and  taxed  at  all  tines  in  the 
name  of  3.  W.  Oattell.  It  appears  that  in 
the  year  1890  the  said  property  had  been  al- 
lowed to  go  to  tax  sale,  the  certificate  of 
sale  being  issned  to  one  H.  M.  Rollins,  who 
thereafter  assigned  the  same  to  one  W.  O. 
Oortlss,  and  he,  In  tnm,  assigned  the  same 
to  defendant,  Ellyson.  In  Angnst  1000,  a 
treasurer's  deed  was  ezecnted  and  delivered 
to  Bllyson.  And  this  action  la  brought  by 
plalntUTs.  children  of  Margaretta  as  stated, 
and  claiming  title  by  Inheritance  to  set 
aside  said  deed  and  tor  permtselon  to  re- 
de^. The  defendant  admits  the  testacy  of 
Jonathan  W.  Gattell,  denies  the  lUTalldity 
of  the  tax  deed  issned  to  him  (defendant), 
and  denies  that  plaintiffs  hare  any  Interest 
in  the  propoty.  In  a  cross-petition  defend- 
ant asserts  that  nnder  the  will  of  J.  W.  Cat- 
tell  Deborah  Oattell  became  vested  wltb  a 
title  in  fee  to  the  property,  and  that  be  {de- 
fendant) procured  to  be  assigned  to  him  the 
certifleate  of  tax  sale,  and  thereafter  pro- 
cured to  be  executed  the  tax  deed  under 
wblch  he  now  claims  title  In  pursuance  of 
an  agreement  had  with  said  Deborah  Oattell 
In  her  lifetime,  by  the  terms  of  whi(^  Utle 
was  to  be  perfected  In  defendant  through 
the  medium  of  a  tax  deed,  and  in  considera- 
tion of  which  be  was  to  pay  and  cancel  cer- 
tain indebtedness  of  said  Deborah,  furnish 
her  with  support  dnrlng  her  lifetime,  and 
pay  the  expenses  of  her  last  sidmess  and 
fmieraL  He  alleges  that  he  has  paid  consid- 
erable sums  of  money  In  fulfillment  of  said 
agreemttDt,  and  is  obligated  to  pay  further 
snms.  and  that  he  has  paid  all  dellnqna)t 
and  subsequent  taxes  on  the  proper^.  Ac- 
cordingly he  prays  that  be  may  bare  a  de- 
cree quieting  his  title,  and  that,  if  such  be 
denied,  then  that  the  amount  paid  out  by 
him  be  ascertained,  and  the  same  made  a 
Utn  upon  the  property,  paramount  to  any 
interest  of  the  plaintiffs. 

Substantially  the  facts  pleaded  in  the  pe- 
tition of  plaintiffs  are  pleaded  In  the  peti- 
tion of  Inteirentlon.  The  prayer  thereof  is 
that  the  rights  of  interrener  In  the  property, 
as  sarrlTlng  husband  of  Margaretta  Orimee, 
be  established,  and  that  his  title  be  quieted 
as  against  defendant.  It  does  not  appear 
that  plaintiffs  were  required  to  answer  this 
petition,  and  it  Is  apparent  from  the  record 
that  the  court  below  did  not  consider  the 
possible  rights  of  plaintiffs  and  Intervener 
as  between  themselves.  In  this  state  of 
the  record,  and  in  view  of  the  general  con- 
clusion upon  the  case  reached  by  us,  we  need 
not  give  further  consideration  to  such  mat- 
tor  of  intarrwtion.  It  will  now  be  apparent 
that  tb«r«  can  Iw  no  materlaUty  hi  the  qnet- 


tlon  whether  Deborah  Cattel  took  title  tn  fee 
or  only  a  lif«  estate  under  the  will  of  her 
husband.  If  title  In  fee,  the  plaintiffs  In- 
herit directly  from  her;  If  a  life  estate,  the 
plaintlfts  Inherit  through  their  mother.  And 
the  character  of  plalntUTs  as  proper  persons 
to  redeem,  If  redemption  shall  ba  considered 
iallowable.  Is  the  only  matter  of  Importance 
attached  to  the  subject 

Accordingly  wo  may  now  proceed  to  in- 
quire Into  the  matters  tovolved  to  the  Issu- 
ance of  the  tox  deed,  and  make  determina- 
tion of  the  questions  arising  In  respect  there- 
to. The  tax  sale  occurred  on  December  8, 
1896,  and  no  question  Is  made  as  to  the  regu- 
larity thereof.  On  January  24,  1900,  Deb- 
orah Oattell  and  n.  F.  Grimes  accepted  serv- 
ice of  a  notice  addressed  to  them  as  todi- 
Ttdoals,  and  to  them  only,  and  which  notice 
recited  the  fact  of  the  tax  sale  and  of  the 
ownership  on  the  part  of  O.  D.  Bllyson,  by 
assignment,  of  the  certiflcato,  and  "that  the 
right  of  redemptl<m  from  such  sale  will  ex- 
pire and  a  deed  for  the  land  be  made  unless 
redemption  is  made  within  ninety  days  from 
servicG  thereof."  The  notice  is  signed: 
"Witter  &  Blair,  Attorn^  for  Owner  of 
Orartlfleate."  The  acceptance  of  service  which 
is  todOTsed  on  the  notice  reads  thus :  "We, 
Deborah  Oattell  and  B.  F.  Grimes,  being  the 
parties  owntog  said  property  stoce  1887,  and 
the  parties  In  possession  of  said  premise  do 
hereby  accept  due  and  1^1  service  of  the  with- 
in notice  this  24  day  of  January,  1900.  [Sign- 
ed] D^rah  OattelL  BL  F.  Grimes."  An 
affidavit  by  D.  F.  Witter  of  s«rvlce  of  notice 
was  made  and  filed,  and  presumably  attached 
to  the  notice  above  referred  to,  although  It 
does  not  so  ap[>ear,  statliv  to  substance  that 
he  (said  Witter)  is  one  of  the  attorneys 
for  G.  D.  Ellyson,  the  CMtlflcate  owner,  and 
describing  the  lands:  **ltiat  the  within 
notice  of  expiration  of  time  of  redempti(m 
was  duly  served  upon  Deborah  Oattell,  the 
owner  of  said  property  under  the  last  will 
and  testament  of  J.  W.  Oattell,  deceased,  and 
upon  Bdwto  r.  Grimes,  who  is  to  possesalon 
of  said  property;  said  service  being  by  bo- 
ceptance,  as  shown  by  Indorsement  on  said 
notice,  on  the  24th  day  of  January,  1900. 
That  the  property  described  to  said  certifi- 
cate has  beoi  taxed  to  the  name  of  J.  W.  Oat- 
tell each  year  since  his  death,  which  occur- 
red aa  or  about  the  25th  day  of  September, 
1887.  That  service  could  not  be  made  upon 
the  party  to  whose  name  It  was  last  assessed 
for  the  reason  above  stated,  but  service  has 
been  made  upon  Deborah  Cattel,  the  party 
owntog  said  pr<^>erty,  and  upon  Bdwto  F. 
Grimes,  the  party  to  possession."  There  was 
also  filed  an  affidavit  of  said  Witter  of  pub- 
lication of  notice  for  tax  deed,  and  wblch, 
omitting  reference  to  the  formal  parte,  re- 
cites to  substance  that  be  Is  attorney  for  G. 
D.  Bllyson ;  that  service  of  notice  of  expira- 
tion of  time  of  redemption  from  tax  sale 
■Vaa  served  upon  J.  W.  Oattell,  the  party  to 
whoM  name  the  abova-descrlbed  property 
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was  iBBt  usBBsed,  by  publication  In  tbe  Spirit 
of  the  West*  a  newspaitar  published  In  Des 
Moines,  PoUc  county,  etc^  for  three  oonseca- 
tive  weeks,  the  0r8t  pabUcation  being  on 
February  14,  and  the  last  February  28, 1900, 
as  shown  by  certificate  of  publication  hereto 
attached,  said  J.  W.  Oattell  belnjE  a  nonr 
resident  (tf  tlie  county  of  Folk,  state  at  Iowa.*' 
The  notice,  published  as  In  said  affidavit 
stated.  Is  addressed  as  fbllows :  "To  J.  W. 
Cattell  (Party  In  Whose  Name  tbe  Property 
Herein  Described  was  Last  Assessed}."  It 
Is  signed :  **G.  D.  Bllyson,  Ownor  and  Holder 
of  the  Gotlflcate  " — and  gives  notice  of  the 
tax  sale  on  December  8,  1896,  and  that  tbe 
sale  was  made  to  Bollln  and  the  cartUoite 
assigned  to  Bllyson,  and  states  that  tbe  right 
of  redemption  will  expire  and  a  deed  Issue  nii> 
less  redemption  la  mate  within  90  days.  At- 
tached, also.  Is  sn  sffldaTlt  €t  the  pubUahOT 
of  tbe  Spirit  of  the  West,  stating  the  dates 
of  publication  as  In  the  affidavit  of  Wlttw. 
In  this  sitaatioa  the  tax  deed  was  Issued. 

To  summarise  the  situation,  it  will  be  ot^ 
served  (1)  ttiat  the  notice  first  referred  to 
is  not  addressed  to  Jonathan  W.  Oattell,  tbe 
person  In  whose  name  the  lands  were  as- 
sessed ;  {2)  that  the  acceptance  of  service  of 
such  notice  by  Deborah  Cattell  and  Bdwln 
F.  Grimes  does  not  state  Qie  place  where  serv- 
ice by  acceptance  was  made,  or  at  whose  re- 
Quest  or  under  whose  direction  service  wfm 
made;  (8)  the  affidavit  of  Witter,  having 
relation  to  service  of  such  notice  does  not 
state  the  place  where  such  service  was  made 
or  under  whose  direction;  (4)  the  affidavit 
of  Witter  to  publication  of  notice  to  X  W. 
Oattell,  as  the  person  In  whose  name  tin  land 
was  last  assessed,  does  not  state  by  whose 
direction  the  service  was  made,  and  the  affi- 
davit was  of  publication  of  a  notice  to  a  man 
known  to  be  dead,  although  classed  as  a 
nonresident  of  the  county  and  stete.  Upon 
these  matters  la  based  tbe  contention  of  plain* 
tiff  for  the  invalidity  of  the  deed,  and  their 
right  to  redeem.  The  things  prereqauito 
to  the  Issuance  of  a  tax  deed  as  found  In 
the  statute  may  be  thus  summarized:  The 
holder  of  the  certificate  shall  cause  to  be 
served  upon  tbe  peraon  in  possession,  and 
also  upon  the  perscm  in  whose  name  the  land 
is  taxe&t  if  such  person  resides  In  the  county, 
lu  tbe  msnnw  provided  fbr  the  service  of 
original  notices,  a  notice  signed  him,  his 
agent,  or  attorney,  stating  the  date  of  the 
sale.  ete.  Swvice  may  be  made  upcm  non- 
residents of  the  county  by  publication. 
"Service  shall  be  complete  only  after  an  affi- 
davit has  been  filed  with  tlie  treasurer  show- 
ing the  making  of  tiie  Berrlee,  the  mannw 
thereof,  the  time  when  and  place  where 
made,  and  under  whose  direction  the  same 
was  made ;  such  affidavit  to  tie  made  tj  the 
holdOT  of  the  ctartlflcate  or  by  his  a^t  or 
attorney ;  *  *  *  whidi  affidavit  shall  be 
filed  by  the  treasurer.  *  •  •  and  the 
right  of  redemption  shall  not  expire  until 


ninety  days  aflv  service  Is  oonvMa**  Oode^ 
I  1441. 

Taking  the  tect  situation  as  we  have  set  It 
out  above,  and  amtjiag  thereto  tlie  statute 
In  the  l^t  of  our  former  dedslons,  the 
right  of  plalntlflb  to  have  tbe  tax  deed  set 
aside  and  to  redeon  becranes  manlftst  HUI- 
jeae  v.  Fameman.  66  Iowa,  227.  21  N.  W.  678 ; 
Bradley  v.  Brown,  76  Iowa.  180,  80  N.  W. 
268;  Steele  v.  Mnrry,  80  Iowa,  886.  46  N.  W. 
1030;  Snell  v.  Hallway,  88  Iowa.  4^  65  N. 
W.  810';  Conioy  r.  Wetmore,  92  Iowa.  100, 
60  N.  W.  246;  Barcroft  v.  Mann  (Iowa)  101 
N.  W.  276;  Foy  V.  Houstman  (Iowa)  103  N. 
W.  869.  With  one  accord  tbese  cases  hold 
that  the  iffovlalfms  at  statute  are  mandatoi? 
and  absolute;.  In  Oomtv  Webnwe  tbe 
lands  were  taxed  to  **Johns(m,  Lot  M.  ft  Wm." 
Peracmal  service  was  had  on  Wm.  Johiuon  of 
a  notice  addressed  to  him  akme,  and  publi- 
cation of  notice  waa  bad  as  to  ziot  M.  John- 
son; tbe  notice  bdng  addressed  to  him  alonew 
The  deed  waa  held  v^d.  The  nottoe  should 
have  been  addressed  to  ** Jolmscai,  Lot  M.  ft 
Wm.,"  according  to  flw  zcadinc  ^  tbe  tax> 
books.  Tbe  earlier  cases  an  odlectad  and 
tbe  point  of  decision  stated,  and  we  need  not 
again  go  ont  tbem.  We  msy,  however, 
quote  this  from  tiie  opinion  In  Bradley  v. 
Brown:  "The  requirement  of  tbo  itatnto 
appears  to  ii>  to  be  absolute.  •  *  • 
Oourte  have  no  power  uot  autbwity  to  dls- 
poiae  with  the  positive  requirements  ct  tbe 
stetnto  upon  the  ground  that  they  are  un- 
necessary." In  Barcit^  v.  Mann  the  de- 
fects wm  tiiat  the  affidavit  did  not  state  tbe 
time  or  place  at  savlce.  As  to  tlie  latter 
requirenrat,  we  said:  "The  object  of  tbe 
statement  of  the  place  where  the  sorice 
Ja  efEected  is  not  so  manifest  It  Is  a  part  of 
tike  return,  however.  1^  the  statute  made  ea- 
sential  to  a  complete  servlcet  without  wbidi 
the  Issuance  of  a  deed  by  the  treaanm  la 
unauthorized.**  In  Foy  v.  Houstman  tbtn 
was  failure  only  to  serve  notice  upon  <me  who 
waa  in  constructive  possession  of  tbe  prop- 
erty (vacant  lf»te).  Of  course^  the  attempt 
to  serve  notice  upon  J.  W.  Oattell,  known 
to  be  deceased,  was  an  Idle  proceeding.  Aa 
there  was  no  parson  In  esistence  to  whun 
the  land  was  assessed  and  taxed,  the  -dtua- 
tion  may  be  said  to  be  analogous  to  tlmt 
whore  landa  assessed  and  taxed  under  the 
heading  as  to  ownership  of  "Unknown."  In 
such  cases  and  for  patent  reasons  a  notice 
to  tbe  ovriKx  iM  unnecessary.  Fuller  v.  Arm- 
strong, 63  Iowa.  68,  6  N.  W.  61;  C^awfcffd 
V.  Liddle,  101  Iowa,  148,  70  N.  W.  97.  But 
this  does  not  dlq>aiae  with  proper  notice  to 
tbe  person  or  peraims  in  possession.  Hallway 
V.  Kelley,  106  Iowa.  106t  74  N.  W.  936. 

It  Is  immaterial  who  Is  the  true  owner  of 
the  property.  The  requlraneot  of  tbe  statute 
for  notice  is  limited  to  tbe  jterson  in  xKMses- 
slon  of  the  property  and  tiie  person  In  whose 
name  assessed  ot  taxed.  Accordingly  proof 
of  service  of  notice  upon  the  real  owner  will 
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not  of  itaelf  be  suffldent  to  validate  a  deed. 
Bradley  v.  Brown,  supra.  And  the  record 
as  made  np  by  the  filing  of  the  affidavit  of 
service  cannot  be  aided  by  evidence  alianda 
Stevens  v.  Murpby,  91  Iowa,  866,  68  N.  W. 
203,  51  Am.  St.  Rep.  348.  Ab  the  notice  to 
Deborah  Cattell  and  B.  F.  Grimes,  persons 
in  possession,  did  not  comply  with  the  stat- 
ute, and  as  the  affidavit  of  service  thereof 
falls  to  state  the  place  where  and  under 
whose  direction  the  service  was  made,  we 
must  hold  that  It  was  insufficient  There 
Is  no  theory  upon  which  the  relief  prayed 
In  the  crosfr-petltion  can  be  granted.  Should 
we  concede  that  by  any  possibility  defendant 
could  have  a  right  of  lien  upon  the  lands  by 
reason  of  the  simple  payment  of  money  by 
him  to  or  for  and  on  account  of  Deborah  Gat- 
tell,  still  we  must  hold  that  there  Is  nothing 
in  the  record  upon  which  to  base  a  decree  in 
his  favor.  The  agreement  alleged,  and  what 
was  done  in  compliance  therewith,  was 
sought  to  be  proven  by  the  testimony  of  de- 
fendant alone-  The  objection  as  to  his  com- 
petency to  so  testify,  in  Tiew  of  section  4604 
of  the  Code,  was  timely  and  must  be  sus- 
tained. He  was  the  party  vitally  Interested 
in  the  action,  and  bis  lips  l)ecame  sealed  at 
once  upoi  the  happening  of  the  death  of  Mrs. 
CattelL 

For  the  reasons  pointed  on^  the  decree 
must  te,  and  it  Is,  reversed. 


NUGENT  V.  COOK  et  at 
(Supreme  Court  of  Iowa.  Jan.  16,  1906.) 

1.  TuATioir — Saucs — EzpiBATioif  or  Kbdxup- 
noir — NoTioB— Person  BifTFcm)  to  Sebvk. 

Code,  I  1441,  provides  that  after  2  years 
and  9  months  from  the  date  of  a  tax  sale  the 
holder  of  the  c^Ificate  of  purchase  may  cause 
to  be  served  a  notice  of  the  expiration  of  the 
redemption  period  requiring  rewmptlmi  In  90 
days,  etc  Held,  that  where  a  ewtlflcate  of 
sale  was  assigned  by  the  purchaser  to  a  oon- 
resident.  who  permitted  his  name  to  he  used 
by  the  purchaser  in  obtahiing  tax  titles,  it  be- 
ing understood  that  the  pnrchaser  was  the  party 
beneficial^  interested,  such  nonresident  was 
"the  holder  of  tbo  certificate  of  purchase,"  and 
was  the  proper  person  to  Isbds  uw  redemption 
notice. 

2.  8aic^-Pdhliq!Uioh. 

Where  the  person  to  whom  land  sold  for 
taxes  was  assessed  died  before  notice  of  the 
expiration  of  the  redemption  period  was  at- 
tempted to  be  served,  the  case  should  be  treat- 
ed as  thftngh  tlie  assessment  had  been  made 
to  an  "nnknown"  owner  and  no  publication  of 
notioe  was  necessary. 

8.  SaMK-^NoTIOS  to  ADimnSTBATBIX. 

Where  the  poaon  to  whom  land  sold  for 
taxes  W3U  ssscssod  died  ivlor  to  aw  attempt  to 
sorve  a  notice  of  expiration  ot  the  period  of 
redemption,  the  holder  of  the  certificate  was 
not  bound  to  serve  such  notkis  on  the  deceased 
owner's  administratrix. 

.^peal  from  Superior  Court  of  Cedar  Bap- 
Ids ;  J.  H.  Rothrod:,  Judge. 
Action  in  equity  to  quiet  title  to  red  es- 


tate. Def^dants  by  a  cross-petition  assert 
that  a  tax  deed  under  which  plalntlCt  claims 
title  Is  void,  and  th^  demand  that  the  same 
be  set  aside,  and  that  they  be  allowed  to  re- 
deem. The  trial  in  the  court  below  resulted 
In  a  decree  In  favor  of  plaintiff,  ud  the  de- 
fendants appeal.  Affirmed. 

Bedmond  ft  Stewart,  for  appellants.  Clark 
ft  Clark,  for  appellee. 

BISHOP,  J.  The  entire  controversy  as 
presented  by  the  record  before  ns  centers  np- 
on  the  validity  of  the  tax  title  to  the  proper^ 
In  questitm,  held  by  plaintiff  through  mesne 
conveyances  under  a  tax  deed  Issued  by  the 
treasurer  of  Ldnn  county.  The  tax  sale  up- 
on which  the  deed  Is  based  took  place  Decem- 
ber 4,  1809,  and  was  for  the  delinquent 
taxes  of  1898.  The  deed  was  Issued  and 
placed  of  record  on  April  11. 190S.  The  prop- 
erty conelsta  of  a  vacant  lot  In  the  city  of 
Cedar  Rapids,  and  at  all  the  times  in  ques- 
tion was  assessed  and  taxed  in  the  name  of 
J.  F.  Dean.  It  appears,  however,  that  in 
January,  1809,  Dean  sold  and  conv^ed  the 
lot  to  the  appellant  Cella  H.  Cook.  Dean 
died  In  Febmary,  1902,  at  Cedar  Rapids,  and 
Charlotte  T.  Dean,  his  widow,  was  appointed 
and  qualified  as  administratrix  of  his  estate 
In  the  Linn  district  court  The  tax  deed 
was  Issued  in  the  name  of  U  H.  McQultty, 
to  whom  the  certificate  of  sale  had  been  as- 
signed by  the  tax  sale  pnrchaser.  It  was 
based  upon  an  affidavit  of  one  George  W. 
Wilson,  stating,  among  othw  things,  that  the 
property  was  vacant,  and  that  J.  F.  Dean,  the 
person  to  whom  assessed,  was  a  nonresident 
of  Linn  county;  also  proof  of  service  by 
publication  of  a  notice  addressed  to  J.  F. 
Dean  and  Celia  M.  Cook,  mch  publication 
being  had  in  manner  and  form  as  required  by 
law.  The  appellee  places  reliance  upon  the 
tax  title  thus  acqnlred,  and  the  subsequent 
mesne  conveyances,  to  sustain  the  decree 
quieting  his  tlUe.  The  appellants  attack  the 
tax  deed  upon  substantially  two  grounds: 
(1)  That  said  L.  H.  McQuitty  was  not  the 
lawful  owner  and  holder  of  the  certificate 
of  tax  sale;  the  true  and  beneficial  owner 
being  John  A.  Reed.  (2)  That,  although  the 
death  of  J.  F.  Dean  and  the  appointment  and 
qualification  of  Charlotte  Dean  as  adminis- 
tratrix of  his  estate  was  personally  well 
known  to  said  Reed  and  Wilson,  no  attempt 
was  made  to  serve  notice  upon  said  Charlotte 
Dean,  either  personally  or  as  administratrix. 
By  reason  of  these  matters  the  defendant 
asks  that  she  may  be  i)ermitted  to  redeem. 
We  may  consldw  such  matters  In  the  order 
stated. 

1.  McQultty  resides  In  Pittsburg.  Pa.,  and 
Reed  In  Cedar  Rapids,  this  state.  It  ap- 
pears that  Reed  acted  for  McQuitty  in  the 
purchase  of  the  certificate  of  tax  sale,  and  it 
may  be  conceded,  as  contended  for  by  appel- 
lant, that  the  record  shows  that  McQuitty 
was  acting  advisedly  In  allowing  his  name  to 
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be  used  by  Reed  for  purposes  connected  with 
obtaining  tax  titles,  and  that  It  was  tinder- 
stood  that  Beed  was  the  party  beoefidally 
Interested  In  the  transactions  thua  bad.  Ac> 
cevting  the  facts  to  be  as  thus  contended  for, 
Oey  cannot  avail  to  disturb  the  tax  tltla 
HcQultty  was  the  lawful  bolder  of  the  oertl- 
flcatSk  and  the  statute  wblcb  Is  solely  an- 
ttaorltatlTe,  requires  no  more  than  that  the 
party  acting  shall  be  "the  holder  of  the  oertl- 
flcate  of  parchaae."  Oode.  I  1441.  The  In- 
terests of  Beed.  whatever  they  are,  could  be 
ImpOTtant  only  as  the  question  might  arise 
between  himself  and  McQultty.  Tbwe  Is 
nothing  In  the  record  to  Indicate  that  as  to 
am)eU8nt  it  was  hnpwtant  who  was  Ibe  hoiA- 
er  of  the  cotlficate.  As  the  requlranent  of 
the  statute  was  met.  It  was  sufficient 

2.  As  Dean  was  dead  when  notice  of  the 
expiration  of  the  time  for  redemption  waa 
attonpted  to  be  swed,  of  course  no  such 
tbing  was  possible  as  service  upon  him. 
Then  was.  th^  no  one  In  existence  "In 
whose  name  the  property  Is  taxed."  It  was 
a  farcical  proceeding,  therefore,  to  attempt 
service  by  publication  of  notloe  based  upon 
the  notion  that,  being  dead,  be  (Dean)  was 
to  be  classed  as  a  nonresident  of  the  county. 
We  have  recently  held  that,  where  It  appears 
that  the  person  to  whom  the  property  Is 
taxed  Is  dead,  the  case  stands  as  though  the 
assessment  wa^  made  under  the  heading  of 
"Unknown."  See  the  case  of  Orlmes  t. 
Bllyson  (decided  at  the  last  term)  106  N. 
W.  41&  And  all  our  cases  agree  that,  as 
notice  in  such  cases  Is  not  possible,  there 
can  be  no  requirement  therefor.  It  follows 
that  It  can  make  no  dUference  whether  Wil- 
son waa  properly  authorized,  or  that  the  affi- 
davit made  by  him  was  sworn  to  b^ore 
Reed.  But  counsel  for  appellant  insist  that 
under  the  drcumstances  notice  was  necessary 
to  be  given  to  the  administratrix  of  Dean. 
Tha*e  is  no  merit  in  this  contention.  Not 
only  is  the  statute  solely  authoritative,  bat 
it  measures  all  the  requirements  to  a  perfect 
title.  If  the  Legislature  had  thought  it  ad- 
visable that  notice  should  be  given  to  the 
heirs  or  legal  representatives  of  the  person 
to  whom  assessed,  It  would  have~  said  so. 
Not  having  spoken  on  the  subject  to  such  end, 
we  are  not  permitted  to  add  the  requirement 
The  case  of  Crawford  v.  Liddle,  101  Iowa, 
148,  70  N.  W.  07,  principally  relied  upon  by 
appellant.  Is  not  in  conflict  with  the  view 
above  expressed.  There  the  property  was  as- 
sessed and  taxed  to  the  "O.  N.  Hull  Bstate," 
a  legal  oitlty.  It  was  as  though  taxed  to 
a  partnership  or  corporation,  and  according- 
ly It  was  held  that  a  notice  to  "O.  N.  Hull 
Estate"  was  necessary. 

We  conclude  that  the  tax  deed  carried  title, 
and  this  conclusion  makes  it  unnecessary  to 
discuss  any  of  the  othw  queations  raised  In 
argument 

Affirmed. 


STATB  T.  ABTHCB. 
(Sopnou  OouTt  of  fowa.  Deo.  19,  1906w) 

1.  OKQCUrAX.  EtA.W— JUOICDULL  NOTIOB— TkBM- 

nmuL  JuBisDionoK  of  Tbeai.  Com. 

Where  a  comity  waa  divided  into  two 
portions  for  judicial  putposes,  and  the  evidence 
In  a  criminal  case,  tried  in  a  ooort  which  only 
had  Jnrlsdicdon  vt  offenses  cMualtted  In  that 
prartUHi  of  the  orantr  west  of  the  west  line  of 
range  40,  showed  ttiat  the  offense  was  com- 
mitted at  a  town  described  as  16  miles  east  of 
the  place  of  trial,  the  Supreme  Oonn  will  take 
Judicial  notioe  ci  the  fact  that  that  point  was 
west  of  the  west  line  of  tuge  40. 

[Bd.  Nots^For  cases  In  p^nt,  sea  v^  14, 
Gent  Dig.  (Mmbial  Uiw,  1  700.] 

2.  Sahb— Ck>vPEi:xiiio  Accused  to  Give  Bvi- 

DENCE— COMPABiaOH  OF  EhZOES  WTTH  TBAOKS 

—Objections. 
Where,  after  Mag  arrested,  the  aocused, 
without  objection,  compiled  with  a  request  to 
give  hla  shoes  to  the  omcerB,  evidence  that  these 
shoes  corresponded  with  tracks  found  near  the 
scene  of  the  offense  was  not  obiectkaiable  on 
the  zround  that  accused  had  o%m  compelled 
to  give  eviden(»  against  hlmsalf. 

[Bd.  Note. — ^For  casqs  In  point,  ses  voL  14, 
Cent  Dig.  Criminal  Imw,  g  874.] 

8.  CannNAi,  Iiaw— Bvidenoe— Acts  of  Co- 

ConSPIBATOBS. 

In  a  prosecntion  for  burglary,  evidence  that 
on  the  day  before  the  crime  defendant  and  three 
oth»a  concealed  themselves  In  a  barn  near  to  the 
scene  of  the  offense,  and  that  defoidant  and  one 
of  the  others  was  seen  leaving  the  bam  the 
next  morning  In  a  hurried  manner,  was  not 
sufficient  to  wow  a  conspiracy  between  defend- 
ant and  each  otber  person  to  oommlt  tlie  crimes 
and  hence  evidence  tending  to  connect  sndi 
other  person  with  the  crime  was  InadmlsdUe. 
Deemer,  J.,  dissenting. 

Appeal  from  District  Court.  Pottawattamie 
County ;  A.  B.  Thomell,  Jud^ 

Defendant  was  indicted  with  one  John 
Bernstein,  charged  with  the  crime  of  break- 
Ing  and  entering  a  bank  building  in  the  town 
of  Treynor,  in  Pottawattamie  county.  De- 
fendant alone  pleaded  not  guilty,  and,  being 
convicted,  was  sentenced  to  ten  years'  im- 
prisonment In  the  penitentiary.  From  this 
sentence  he  appeals.  Reversed. 

W.  H.  Klllpa(i,  for  appellant  Chas.  W. 
Mullen,  Atty.  Gen.,  and  Lawrence  De  Graff, 
Asst  Atty.  Gen.,  for  the  SUta 

McGLAIN,  J.  1.  No  question  Is  made  as 
to  the  fact  that  the  Treynor  Savings  Bank 
was  broken  and  entered,  as  charged  In  the 
indictment;  but  one  of  the  objections  raised 
for  defendant  is  that  there  Is  no  evidence  that 
the  venue  of  the  crime  was  In  Pottawattamie 
county  west  of  the  west  line  of  range  40  so 
as  to  bring  it  wlttiln  the  Jurisdiction  of  the 
court  In  which  the  case  was  tried ;  for  Potta- 
wattamie county  is  divided  into  two  portions 
for  Judicial  purposes,  and  the  trial  court  had 
only  Jurisdiction  of  offenses  committed  In 
that  imrtion  of  the  county  west  of  the  line 
above  described*  ^he  evidence  shows,  how- 
ever, that  the  bank  building  reftfred  to  by 
wltn esses  as  having  bem  brokw  and  WbeeeA 
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was  at  the  town  of  Treynor,  which  la  de- 
scribed as  In  Pottawattamie  county,  16  miles 
east  of  Ooandl  Bluffs,  where  the  trial  was 
bad ;  and  we  can  take  judicial  notice  of  the 
ftict  that  any  point  In  the  county  not  fur- 
ther east  from  Council  Blnffs  than  15  miles 
is  west  of  the  west  line  of  range  40.  There  Is 
no  difficulty,  therefore,  a>  to  tbe  sufficiency 
of  proof  of  the  venue. 

2.  The  defendant  and  Bernstein  were  ar- 
rested together,  the  next  day  after  the  com- 
mission of  the  crime,  at  a  saloon  which,  as 
we  understand  It,  Is  sitnated  between  Trey- 
nor and  Council  Blnffs,  and  were  taken  to 
the  town  of  Trejmor,  and  ttom  there  to  the 
county  jail  at  Conndl  Bluffs.  During  the 
evening  they  were  separately  Interrogated 
by  the  sheriff.  Defendant  was  confined 
during  the  night  in  a  steel  cell  in  the  Jail, 
where  he  was  visited  by  tbe  sheriff  the  next 
morning  and  directed  to  give  up  his  shoes. 
He  complied  with  this  direction,  and  another 
pair  of  shoes  was  supplied  to  him.  The 
sheriff  and  others  subsequently  made  use  of 
one  of  these  shoes  for  the  purpose  of  compar- 
ing It  with  a  track  found  In  a  snowbank 
about  a  quarter  of  a  mile  west  of  Treynor, 
wliere  a  wagon  which  had  been  taken  from 
a  livery  stable  In  the  town  of  Treynor  on  tbe 
night  of  the  breaking  of  the  bank  was  found 
al)andoned.  Over  objections  for  defwdant, 
the  correspondoice  of  this  shoe  with  the 
track  was  testified  to  by  the  persons  who 
made  these  comparisons,  and  It  Is  contended 
for  defendant  that  this  evidence  was  Incpm- 
petent,  for  the  reason  that  defendant  could 
not  be  compelled  to  furnish  testimony  in- 
criminating himself.  The  objections  were 
predicated  upon  tbe  rule  announced  in  State 
V.  Height  117  Iowa.  600,  01  N.  W.  038.  SO 
L.  B.  A.  4S7,  94  Am.  St.  Bep.  323,  and  State 
V.  Sheridan,  121  Iowa,  164,  06  N.  W.  780,  In 
which  It  was  held  error  to  admit  in  evidence 
facts  of  tills  kind,  ascertained  by  a  personal 
examination  of  defendant  while  In  custody, 
against  his  protest,  or  by  unlawful  dearch  of 
bfs  bouse.  The.  role  Is  not  applicable,  how- 
ever, to  the  state  of  facts  disclosed  In  this 
record ;  for  it  does  not  appear  that  defendant 
made  any  objection  to  surrendering  bis  shoes, 
bnt,  on  the  contrary,  it  seems  that  he  sur- 
rendered them  voluntarily  and  without  com- 
pulsion. It  Is  not  enough  to  say  that  defend- 
ant liad  reason  to  believe  that  his  shoes  would 
be  taken  from  him  by  force  If  he  did  not 
voluntarily  surrender  them.  His  right  not 
to  furnish  evidence  against  himself  was  one 
which  could  be  waived,  and  must  be  deemed 
to  have  been  waived  If  not  insisted  upon.  It 
is  too  well  settled  to  require  the  citation  of 
authorities  that  comparisons  of  this  charac- 
ter may  be  testified  to  as  against  defendant, 
where  the  means  of  making  such  comparlsona 
have  been  procured  without  violation  of  any 
right  or  privilege  of  the  defendant  Insisted  on 
by  him.  See  State  v.  Height,  supra,  and 
State  V.  Edwards,  61  W.  Ya.  220,  41  S.  B. 
4S9^  09  Lb  B.  A.  460.  Many  lUnatratioiis  or* 


given  In  the  notes  to  the  case  last  cited  In 
60  L.  R.  A.  465. 

S.  Tbe  Instructions  of  the  court  to  tbe  ef- 
fect that.  If  defendant  and  Bernstein  con- 
federated together  to  commit  the  crime,  de- 
fendant was  responsible  for  the  acts  of  Bern- 
stein, and  that  testimony  relating  to  the  con- 
duct  of  Bernstein  while  proceeding  to  carry 
out  the  common  purpose  might  be  shown  as 
against  the  defendant,  are  objected  to  by 
counsel  on  tbe  theory  that  there  was  no  com- 
petent evidence  of  a  conspiracy.  He  con- 
tends that  It  was  error,  therefore,  to  submit 
the  question  to  the  Jnry  on  the  theory  of  a 
conspiracy.  In  this  connection  it  Is  proper, 
also,  to  notice  exceptions  taken  to  testimony 
tending  to  connect  Bernstein  with  the  com- 
mission of  the  crime  in  question.  These  ob- 
jections on  the  part  of  defendant  go  to  the 
very  foundation  of  the  case  for  tbe  prosecu- 
tion as  against  tlils  defendant ;  tor  If  th^ 
was  not  sufficient  evidence  of  conspiracy  or 
confederation  between  defendant  and  Bern- 
stein, or  of  aiding  and  abetting  on  defend- 
ant's part,  the  prosecution  must  fail.  There 
Is  not  the  slightest  evidence,  aside  from  that 
which  would  implicate  defendant  through  his 
connection  with  Bernstein,  that  he  bad  any 
part  whatever  In  the  crime  of  breaking  and 
entering  the  bank  building  at  Treynor.  The 
correspondence  between  defendant's  shoe  and 
the  tracks  found  in  the  snow  a  quarter  of  a 
mile  from  Treynor  might  tend  to  show  tliat 
defendant  was  the  person  or  one  of  the  per- 
sons who  took  the  wagon  from  tbe  livery 
steble  at  Treynor  and  abandoned  It  in  the 
snow.  But  this,  we  think,  would  not  be  suf- 
ficient of  Itself  to  Implicate  defendant  In  the 
crime  of  breaking  and  entering  the  bank 
bonding  which  was  committed  in  Treynor  on 
that  night  The  question  as  to  whether  there 
was  evidence  of  conspiracy  or  confederation 
between  defendant  and  Bernstein,  or  of  aid- 
ing and  abetiing  by  defendant,  such  as  to 
support  the  Instructions  relating  to  conspira- 
cy. Is  therefore  simply  another  phase  of  the 
general  question  whether  there  was  suffldent 
evidence  to  support  defendant's  conviction; 
and  here  It  is  to  be  noticed  that  the  court  ex- 
cluded from  the  consideration  of  the  Jury,  as 
bearing  upon  the  question  of  conspiracy,  the 
testimony  of  witnesses  who  claimed  to  have 
seen  defendant  and  Bernstein  together  in 
Omaha  and  In  Mlnden  prior  to  the  day  pre- 
ceding the  commission  of  the  crime,  when 
they  were  unquestionably  together  at  tbe 
bam  of  a  farmer  residing  not  far  from  the 
town  of  Treynor.  The  testimony  as  to  their 
prior  associations  went  to  the  Jury  under  the 
instruction  of  the  court  only  as  impeaching 
the  testimony  of  Bernstein  given  In  behalf  of 
the  defendant  If  this  evidence  had  been 
offered  and  relied  upon  by  the  state  In  mak- 
ing out  Ite  case  against  defendant,  It  would, 
perhaps,  liave  been  competent  and  material. 
See  State  T.  Donavan,  126  Iowa,  230,  101  N. 
W.  122. 

Tb«  fact!  relied  tqion  by  the  Mate  as  tend- 


Digitized  by 


424 


106  NORTHWBSTBBN  BBPOBTBB. 


(Iowa 


lug  to  establish  a  conspiracy  or  confeOeratloiL 
between  defmdant  and  Bernstein  In  the  com- 
mission  of  the  crime,  wblch,  It  most  be  con^ 
ceded  for  the  purpose  of  this  case  was  actual- 
ly committed  by  Bemst^n,  are  briefly  stated 
as  follows:  On  ika  day  before  the  crime 
was  committed,  defteidant;  In  company  with 
Bernstein  and  two  companions,  concealed 
themselves  In  the  bam  above  referred  to, 
about  five  miles  from  Treynor.  The  next 
morning  defotdant  and  Bernstein  together 
bnrrled  away  In  a  sneaking  manner  from  the 
bam,  and  were  captured  about  notm  of  ttm 
same  day  as  already  stated  at  a  point  be- 
tween Treynor  and  Council  Bluffs.  The 
crime  was  committed  between  the  time  that 
these  parties  wait  to  the  bam  the  evening 
before  and  the  time  they  were  seen  leaving 
It  on  ttie  mwnlng  following.  The  tmly  the- 
ory  favorable  to  the  prosecntlon,  whldi  la  in 
any  way  oonsistoit  with  the  facts  shown. 
Is  that  during  the  night  defendant  went  with 
Bernstein  and  assisted  him  In  the  commis- 
sion of  the  crime ;  for  no  other  conspiracy  or 
confedmtlon  Is  In  any  way  Indicated  by  the 
evidence.  Elvm  conceding,  as  aqnied  by 
eonnsel  tor  the  state,  that  BerDsteln  had  an 
accomplice  in  the  actnal  commission  ot  the 
crime,  It  does  not  appear  that  defendant,  and 
not  one  of  the  two  other  men,  who  were  con- 
cealed in  the  bam  at  the  same  time  and  who 
later  In  the  following  day  escaped  therefrom, 
rendered  this  assistance.  As  a  matter  of 
fact,  howevo-,  it  does  not  appear  from  the 
record  that  any  one  aided  or  assisted  Bern- 
stein in  the  robbery  ct  the  bank.  The  fiict 
that  a  revolver  was  fonnd  in  defendant's 
possession  when  be  was  arrested  would  cer- 
tainly not  tend  In  any  way  to  onmect  him 
with  this  particular  crime.  His  purpose  In 
traveling  through  the  country  In  bad  compa- 
ny might  Indicate  general  criminal  Intenr 
tlons,  but  would  not  tend  to  implicate  blm  in 
the  spedflc  crime  of  breaking  and  raiterlng 
a  bank  building.  The  statement  made  by 
defendant  while  under  arrest,  eqilalning  the 
circumstances  under  which  he  came  to  be  as- 
sociated with  Bernstein  and  his  companions 
In  going  to  the  bam,  furnished  no  proof  of 
any  crhnlnal  purpose  so  far  as  the  crime  at 
Treynw  was  concerned,  and  would  not  help 
out  the  theory  of  the  prosecntlon.  The  jury 
may  have  been  Justified  in  regarding  them  as 
untrue,  but  the  making  of  false  statmients  as 
to  the  association  with  Bernstein  in  the  bam 
would  not  alone  be  soffldent  to  connect  him 
with  the  transaction  at  Tr^or.  It  seems 
to  us  that  this  Is  a  case  In  which  MHne  testi- 
mony was  properly  admitted  as  tending  to 
connect  the  defendant  with  the  crime,  whidi 
might  have  been  material,  with  other  evi- 
dence, to  establish  such  connection,  but  which 
in  Itself,  taken  as  a  whole  and  glvli^  It  all 
the  collective  weight  to  which  It  Is  entitled. 
Is  entirely  insufficient  to  Justify  a  verdict 
of  guilt;  and  we  bold,  therefore,  that  the 
court  was  not  Justified  In  giving  any  Instruc- 
tions fm  the  subject  of  con«piracy  as  between 


the  defoidant  and  Bemstein,  nOT  In  sustain- 
ing the  verdict  as  against  defendant's  motim 
for  a  new  trial  on  the  ground  of  Inmfflctoicy 
of  the  evidence. 

The  conviction  Is  reversed,  and  the  case  Is 
remanded  fbr  a  new  trial.  Bevened  and 
remanded. 

DBBMBB,  J.  <dlssentlng).  I  think  there 
was  ttiougfa  evidence  to  take  the  case  to  the 
Jury,  and  that  we  should  not  Interfere  with 
the  verdict  because  of  lack  of  testimony. 


ANUNDSBN   v.   STANDARD  PRIMTINO 
00.  et  al.  (VAN  ALLBNB  A  BOUGH- 
TON,  Intoveners). 
(Snpreme  Court  of  Iowa.  Dee.  16,  1006.) 

1.  MaSTEB  and  SXBVAnT— XjUN  fob  liABOB— 

Pbiobitiks. 

Code,  I  4010,  provides  that.  wh«i  the 
property  of  a  person  shall  be  seized  by  any 
process,  the  d^ts  owing  to  employds  for  labor 
performed  within  00  iaju  piecedliig  the  sennre 
shall  bepreferred  d^ts  and  paid  m  foIL  Sec- 
tion 4022  fives  the  employe's  lien  priority  over 
all  Uens,  etc  A  lessee,  indebted  to  bis  land- 
lord, employtis,  and  a  creditor  secured  by  a 
mortgage,  suspended  basiness  and  disposed  of 
Its  property,  except  that  taken  under  the  land- 
lord s  attachment.  A  creditor  stood  by  and 
took  no  steps  to  protect  its  Interests  aotll  after 
the  lessee  had  dispraed  of  its  property,  save  that 
attached,  and  then  interv«iea  in  the  ease. 
There  was  no  evidence  showing  that  labor 
claimants  bad  anything  to  do  with  the  lessee's 
disposition  of  the  unattached  propraty. 
tfaa|,  though  section  4019  required  that  all  the 
property  of  a  debtor  should  be  seised  before  labor 
claimants  could  have  a  preference,  the  lien  of 
the  labor  claimants  was  saperlor  to  the  claim 
of  the  mortgage  creditor,  for  when  he  came  into 
the  case  all  of  the  lessee's  property  had  beoi 
seized  under  the  landlord's  attachmoit. 

[Bd.  NotSi^ — Fw  eases  In  point,  see  voL  8^ 
CenL  Dig.  Master  and  Swvant,  I ISL] 

2.  Saio— Right  ot  Sellb  zh  OoHDmoHAi. 

Saue. 

Where  a  condltlonaj  contract  of  sale  was 
merged  Into  an  actual  sale  by  the  seller  taking 
purchase-money  notes  secured  by  a  mortgage 
on  the  proper^,  and  the  seller  asked  that  the 
mortgage  be  held  superior  to  any  claims  of 
employes  of  the  buyer  for  wages,  the  seller 
could  not  assert  title  to  the  property  as  against 
the  labor  claimants. 

[Bd.  Note.— For  cases  In  polnL  see  vi^  S4, 
Cent  Dig.  Master  and  Servant,  H  131-188.] 

S.  OOBTB— APFKAI.— BXFEKBES  NB  BUBn. 

An  argument  on  appeal,  called  an  answer 
to  appellant's  reply,  will,  on  motion  of  appel- 
lant, be  stricken  from  the  record,  and  the  costs 
thereof  taxed  against  appellanL 

[Bd.  Note. — For  cases  in  point,  see  vo^  S, 
Cent  D^.  Appwl  and  Brror,  M  8006-8008; 
vol.  18,  Cent  Dig.  Costs,  H  tMSLl 

Appeal  from  District  Court,  ^vnnneahelk 
County ;  L.  B.  Fellows,  Judge. 

In  an  action  brought  by  plalntitt  against 
defendants  to  recover  the  rent  tor  certain 
premises,  a  landlord's  attachment  issued 
which  was  levied  upon  a  printing  press  used 
by  the  defendants  upon  the  leased  property. 
In  this  proceeding  various  partlee  who  had 
performed  labor  for  the  defendants  111  ad 
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claims  aaserUng  a  preference  to  the  proceeds 
of  the  attached  property.  Van  Aliens  ft 
BoQ^ton,  who,  it  seems,  sold  the  press  to 
the  defendants,  intervened,  claiming  a  mort- 
gage npon  the  attached  property  which  th^ 
asserted  was  superior  to  all  other  claims 
against  it  Both  plalntlfit  and  the  labor 
claimants  filed  demurrers  to  the  Interveners* 
petltlim  as  amended,  and  their  demurrers  were 
sustained.  PlalntlfC  took  judgment  for  his 
rent,  and  a  special  execution  was  ordered  for 
the  sale  of  the  attached  property.  The  labor 
claims  were  also  allowed,  and  were  ordered 
first  paid.  From  the  ruling  on  the  labor 
claimants*  demurrer,  and  from  that  alone,  In- 
terrenors  appeal.  Affirmed. 

U.  A.  Harmon  and  George  W.  Adams,  for 
appellant   B.  W.  Cutting,  for  appellees. 

DBEUmB,  J.  The  record  is  confused  and 
complicated,  and  we  shall  have  some  dif- 
ficulty In  stating  the  case  00  that  It  may  be 
tboroogfaly  understood.  Plaintifrs  action 
was  to  recover  tent  from  defendants,  upon  a 
lease  made  by  him  originally  with  the  Stana- 
ard  Printing  Company,  and  which  it  is 
claimed  the  Decorah  Printing  Company,  In 
March  of  the  year  1902,  assomed  and  agreed 
to  perform.  A  landlord's  attachment  issued 
which  was  levied  upon  a  printing  press, 
which  interveners  had  theretofore  sold  or 
contracted  to  sell  to  the  Standard  Printing 
Company.  The  action  was  commenced  May 
7,  1903.  Thereaftw,  and  between  May  8  and 
December  14.  1908,  various  labor  claimants, 
11  in  all,  filed  as  many  claims  for  labor  per- 
formed tor  the  Decorah  Printing  Company, 
within  90  days  previous  to  the  levy  of  the 
attachmtfit  On  November  28th,  of  the  same 
year,  Yan  Aliens  and  Booghton,  who  had 
theretofore  intarvened  in  the  attachment 
proceedings,  filed  objections  to.  these  labor 
elaims,  on  the  groimd  that  all  hnt  one  bad 
been  paid.  Thereafter,  and  00  the  8d  day 
of  Felniiary,  1004,  It  filed  what  it  denomlna^ 
ed  Its  *^ncond  amoided  and  snbstltnted  pe- 
tltltm  of  intervoition."  in  wbldi  it  claimed  a 
■operlor  right  to  ftx  attached  property  over 
all  other  claimants  tbsreto.  To  this  the  la- 
bor claimants  filed  demnrms.  whidi  were 
sDbmltted  to  the  court,  and  finally  sostalned 
on  Febraaiy  6,  1901  Intorener  elected  to 
Btmnd  oa  its  petitions,  and  judgments  wen 
reodered  establishing  tiie  tabor  claims,  and 
declaring  tbem  snperlor  to  intemaiet's  lien. 
The  appeal  Is  fRim  tiuse  rulings. 

It  appears  from  an  amended  ahstraet  filed 
by  tin  labor  claimants,  that  plaintiff  demurs 
red  to  tike  original  petition  of  intervention, 
and  tbat  this  demurrer  was  sustained  No* 
vember  27,  1908.  While  intervener  excepted 
to  this  mUag,  it  does  not  appeal  therefrom, 
and,  as  a  result.  Judgment  was  entered  for 
the  amount  of  tiie  rent;  and  a  special  exe- 
cution was  ordered  for  tbe  sale  of  the  attach- 
ed property.  On  the  next  day  one  of  tiis 
labor  claimants  proved  qp  bis  claim,  and 


on  November  80,  1908,  and  February  2, 1904. 
tbe  other  labor  claimants  proved  their 
claims.  The  question  of  priority  was  de- 
termined by  the  order  of  February  6th,  to 
which  we  have  just  referred,  that  gave  the 
labor  claimants  priority  over  Intervener  to 
the  attached  property.  As  the  appeal  Is  from 
tbe  mllDg  on  the  labor  claimants'  demurrer, 
all  other  Issues,  save  those  between  Inter- 
vener and  the  labor  claimants,  are  eliminated, 
and  we  must  treat  the  case  as  one  where  a 
lBndlord*s  attachment  upon  a  printing  press 
has  been  sustained,  and  tbe  property  ordered 
sold  upon  a  Judgment  for  rent,  the  landlord's 
lien  being  superior  in  point  of  time  and  right 
to  tbe  claim  and  lien  held  by  Intervener. 
We  must  also  treat  the  labor  claims  as  hav- 
ing been  established,  for  the  court  has  dxed 
the  amount  of  these,  and  no  appeal  has  been 
taken  therefrom.  Reduced  to  its  last  analy- 
sis, the  question  Is,  which  Is  prior  In  right 
to  the  proceeds  of  the  sale  of  the  attached 
property.  Intervener  or  the  labor  claimants? 
The  issue  having  been  settled  by  demurrer  In 
the  trial  court,  all  relevant  and  material 
facts  pleaded  by  Intervener,  affecting  the 
rights  of  the  labor  claimants,  must  be  treated 
as  true ;  for  they  are  admitted  by  the  demurs 
rers.  But  aliegationB  affecting  plaintiff 
in  tbe  attachment  snlt  alone,  are  not  relevant 
here,  for  as  to  plaintiff  there  la  no  appeal 

Going  to  Intervener's  petition,  we  find 
that  it  alleges  the  following  facts,  which  are 
the  only  ones  that  by  any  pMslblli^  may 
be  deemed  relevant  to  our  present  Inquiry: 
IntervNier's  claim  is  really  upon  a  mortgage 
given  by  tbe  Decorah  Printing  Company, 
for  tbe  purchase  price  of  the  printing  pres^ 
wbldi  was  taken  npon  tbe  leased  pranlaes. 
By  tbe  tenns  of  this  mortgage  something 
like  $2,900  Is  due  to  Intervenw  from  tiie 
mortgagor.  On  AlwU  28,  1906,  the  Decorah 
Printlns  Cmnpany  gave  out  a  writtm  notice 
tliat  it  wonld  Buspaid  business  on  May  1st, 
of  that  yMir.  It  did  suspend  on  that  day, 
and  plaintUTs  attachmmt  was  levied  on  Hay 
TUl  At -the  time  tiie  printiiv  company  sus- 
pended, it  had  propoty  to  tbe  amount  of 
410,000  or  912,000;  upon  which  plaintiff  held 
a  lien  for  rent  Plaintiff  fraudulently,  in 
so  far  as  Intervener  la  concerned,  allowed  all 
tUs  property,  save  the  printing  iwess,  to  be 
removed  from  the  state  of  Iowa,  and  to  be 
sold  and  the  proceeds  thereof  taken  by  the 
plaintiff  or  his  attorn^.  This  sale  is  said 
to  have  been  made  on  July  28, 1906i.  It  Is  al- 
so said  tiiat  the  labor  claimants  are  not  en- 
titled to  preference  because  the  printing 
company  vOlnntarl^  suspended  business  on 
May  Ist  and  that  Its  business  was  not  closed 
by  reason  of  tiie  landlord's  attachment,  but 
tiiat  tbe  nnattecbed  prt^terty  of  tiie  printing 
company  was  removed  to  Illinois,  snd  there 
sold.  These  are  all  tiie  matertal  allegations 
of  Intervotra'i  pleading,  although  mudi  man 
is  stated,  which  has  referoMe  solely  to  the 
plaintUFs  <dalm  fbr  renL 
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Tbe  demurrers  filed  by  the  labor  cUlm- 
ants  are  bottomed  open  the  ttumgbt,  tbat  as 
the  properly  of  the  printing  company  had 
been  taken  under  an  attachmoit,  and  as 
tb^  dalma  bad  all  been  allowed  1^  tbe  dis- 
trict court,  as  being  tor  d^ts  owing  for 
labor  performed  wltbhi  90  days  next  pre- 
ceding the  selsnre  of  the  propotr,  their 
claims  were  each  and  all  superior  to  that  of 
Intervener,  and  It,  Interrener,  waa  not  en- 
titled to  the  reUef  It  demanded,  to  wit, 
priority  of  Its  mortgage  over  the  labor  claims. 
Section  4019  of  tbe  Code  proTldea  that  "when 
tbe  property  of  a  corporation,  company,  firm 
or  person  shall  be  seized  by  any  process  of 
any  court  ■  *  *  the  debts  owing  to  on- 
ployte  for  labor  performed  within  ninety  days 
nest  preceding  the  seizure  of  such  property, 
shall  be  a  preferred  debt  and  paid  In  full," 
or.  In  substance.  If  there  be  not  sufficient 
realized  from  the  property  to  pay  in  full, 
then  ratably  after  the  costs  are  paid.  By 
the  next  section,  it  Is  provided  In  substance 
that  such  employes  may  file  statements  of 
tibelr  claims  in  court  at  any  time  after 
seizure  of  the  property  and  before  sale  there- 
of is  ordered.  Section  4021  provides  for  a 
contest  of  such  claims,  and  section  4022  pro- 
vides that  the  claims  of  employte  for  labor 
shall  have  priori^  over  all  liens  upon  tbe 
property  attached.  In  view  of  these  stat- 
utes, the  sole  question,  as  we  understand  It, 
is,  have  labor  claimants  any  preference  or 
are  they  entitled  to  advantage  themselves  of 
the  statutes  quoted,  in  the  absence  of  a  show- 
ing that  practically  all  of  the  property  of 
tbe  company  or  corporation  has  been  taken 
by  attachment,  and  Its  business  suspended 
by  reason  thereof?  And  If  this  be  the  rule, 
what  should  be  the  result  under  the  pe- 
culiar facts  of  this  case?  Contrary  to  in- 
tervener's contention,  the  labor  claimants 
are  not  charged  with  fraud,  even  Inferen- 
tlally;  but  reliance  is  placed  upon  the  fact 
that  the  business  of  the  printing  company 
was  not  suspended  by  reason  of  the  attach- 
ment, and  upon  the  further  fact,  tbat  when 
its  business  was  voluntarily  suspended,  and 
when  the  attachment  was  levied,  It  bad  other 
property  amounting  to  something  like  $10,000, 
title  to  which  and  the  proceeds  thereof  were 
fraudulently  acquired  by  plaintiff  and  his 
attorney.  We  have  then  primarily  a  ques- 
tion of  statutory  construction,  to  wit,  what  Is 
meant  by  the  phrase,  "When  the  property  of 
any  company,  etc.,  shall  be  seized  by  any 
process  of  any  court,  etc?"  I>oes  it  mean 
all  tbe  property,  or  substantially  all  of  It, 
or  does  the  section  apply  whenever  any  prop- 
wt^  of  such  conMratlon  or  company  Is  seized 
under  process.  The  property  here  was  seized 
under  a  process  of  court,  to  wit,  a  landlord's 
attachment 

At  the  time  of  the  levy  the  defendant  In 
attachment,  tbe  lessee  of  the  property,  had 
other  property,  amounting  to  $10,000  or  $12,- 
000  upon  which  the  landlord  had  a  lien,  but 
this  was  not  seized  under  the  attachment 


It  was  sold,  however,  after  most  of  tbe  Ubor 
claimants'  statnnaiti  were  filed,  and  before 
the  Intervener  made  any  objection  to  the 
claims,  and,  as  we  understand  It,  before  it 
Interfiled  in  the  case.  Acoordii^c  to  tbe 
record  the  remaining  property  of  Hie  printing 
company  was  sold  on  July  28,  1908,  and  the 
petition  of  intervention  was  not  filed  until 
September  2l8t,  of  the  same  year.  The 
printing  company  had  suspended  busUxeas  on 
May  Ist,  voluntarily,  It  Is  true,  and  not  be- 
cause of  the  attachment  But  it  liad  dis- 
charged its  men  and  had  ceased  operations. 
Fraud  Is  alleged  in  the  sale  of  the  property 
not  levied  upon,  but  there  are  no  auctions 
in  Intervenn'a  petition  connecting  the  labor 
claimants  with  this  fraud.  So  that  when 
Intervener  came  into  the  case,  defend- 
ants had  no  other  property  than  tbe  printing 
press,  wbich  was  subject  to  attachment  The 
business  of  the  two  printing  companies  had 
been  suspraded,  and  there  was  no  other 
property  aside  from  the  printing  press,  to 
which  the  labor  claimants  might  look  for  tbe 
payment  of  their  claims.  Moreover,  when 
Intervener  filed  its  petition  of  lnterventi<m 
upon  which  it  now  stands,  the  labor  claims 
had  all  been  allowed,  the  business  of  the 
defendants  had  been  suspended,  and  they  had 
no  other  property  than  the  printing  press, 
which  was  subject  to  levy.  Remembering, 
that  so  far  as  the  labor  claimants  are  con- 
cerned, all  ft-and  all^atlons  are  out  of  the 
case,  we  are  brought  back  again  to  the  Inter- 
pretation of  section  4010  of  the  Oode  to  de- 
termine its  applicability  to  the  facta  above 
red  ted.  Does  the  statute  require  that  all 
the  property  of  the  debtor  be  seized  before 
labor  claimants  may  have  the  preference 
given  them  by  statute?  The  law  does  not 
so  require,  unices  we  hold  that  the  words, 
"tbe  property,"  mean  all  the  property  of  tbe 
debtor.  The  affirmative  of  this  proposition 
la  strongly  Insisted  upon  by  Intervener,  and 
It  claims  that  we  have  so  decided.  The  defi- 
nite article  "the"  has  sometimes  been  con- 
strued to  mean  **all  of  the."  Born  v.  Home 
Ins.  Co.,  110  Iowa,  888,  81  N.  W.  676.  80  Am. 
St  Rep.  800.  See.  however,  State  Mateer, 
94  Iowa,  42,  62  N.  W.  684,  where  a  some- 
what different  cooduslon  was  reached.  But 
at  most,  It  Is  nothing  more  than  a  definitive 
adjective,  as  opposed  to  an  Indefinite  ar- 
ticle. Standard  Diet  And  there  seem  to  be 
no  settled  rules  for  its  construction.  Much 
must  of  necessity  be  left  to  the  context  and 
to  tbe  objects  and  purposes  of  the  statute 
in  which  It  Is  found. 

Going,  first  to  our  previous  decisions  to  see 
if  we  have  anything  in  point  we  find  that 
some  of  tbem  were  based  upon  a  statute 
passed  by  the  Twenty-Third  General  As- 
sembly, known  as  chapter  48  (Laws  1890,  p. 
73),  tbe  material  part  of  which  (section  1) 
reads  as  follows:  "When  the  property  of 
any  company  or  corporation  •  •  •  shall 
be  seized  upon  by  any  process  of  any  court ; 
or  when  their  bnalnesB  shall  be  suspended  by 
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Abe  actlMis  of  oedltora,  or  be  pot  In  the  taandi 
of  ■  lecdTer,  etc^  th&a.  and  In  til  mcb  caaoa, 
the  debts  owing  to  laborers  or  serrants 
*  *  *  for  work  or  labor  performed  within 
olnety  days,  etc:,  •  •  •  sball  be  treated  as 
^refored  d^ta,  and  shall  be  first  paid  In  fall." 
In  Beynolds  ▼.-  Blade,  91  Iowa,  1,  68  M.  W. 
322,  the  propoty  of  ttie  ddMor  was  taken 
under  a  chattel  mortgage,  which  operated  to 
suspend  Its  business.  In  that  case  we 
«ald,  in  oommeDtlng  upon  tbe  statute  just 
quoted:  "It  will  be  obserredt  that  It  la 
only  when  the  propoly  of  a  debtor  Is 
seized,  his  business  anspended  by  action 
of  his  creditors,  or  transferred  to  a  rec^T- 
<r.  that  this  statute  beeomee  i^ieratiTft" 
trhe  <^ect  of  tbe  statute  was  dedared  to  be 
the  protection  of  employte,  who  lield  small 
claims,  who  by  reason  of  their  confidence  in 
tlieir  anployers  are  the  last  to  donand  secu- 
rlty,  or  to  proceed  against  him.  It  was  lUao 
■declared  to  be  for  the  protection  of  wage 
workers,  who  usually  contribute  to  the  crea- 
tion, enhanoemeoit,  or  preservation  of  the  as- 
eats  from  which  tbe  d^ta  are  to  be  paid.  It 
was  also  said  that  tbe  meferenee  was  girai 
over  existing  lima,  and  not  to  what  was  left 
after  satlsftrlng  these  liens.  Again  we  quote: 
"It  Is  only  when  tiie  assets  hare  ben  seised, 
bis  business  suspoided  1^  the  actlm  of 
creditors,  or  transferred  to  a  recMver,  tiiat  the 
statute  applies.**  But  it  was  also  said :  "An 
officer  selxes  the  assets  of  the  dd>tor  on  an 
■execution  or  attocfamoit,  and  therd^  the 
•creditor  obtains  a  Iten,  yet,  thereafter,  tba 
laborer  may  present  bis  dalm,  and  be  en- 
titled to  preference^"  It  wUl  be  noticed  that 
the  property  was  not  takoi  under  an  at> 
tachment  in  thla  case,  or  put  In  the  hsnds  ot 
M  receiver,  and  It  was  necessaxy  for  tbe  labor 
claimants  to  show  tbtct  the  debtor's  business 
had  been  snq^nded  by  action  of  his  creditors. 
In  Goodenow  v.  Foster,  108  Iowa.  508,  79  N. 
W.  288,  the  property  was  also  taken  under 
a  chattel  mortgage,  and.followtng  tiie  Bey- 
Qoldfl  Case^  the  laboros  \rere  given  a  pre- 
ferred  dalm.  It  being  alleged  and  undenled 
that  the  debtor's  business  bad  been  suspended 
by  the  seizure  of  tbe  ttiresblng  madilne  under 
the  mottgage.  "niat  case  holds  that  labor 
claimants  are  »tttled  to  preference  altbou^ 
their  woA  did  not  go  to  the  betterment  of 
the  property.  In  St  Paul  Go.  v.  Diagonal 
Ca,  9S  Iowa,  651,  64  N.  W.  006,  the  pNfpeetT 
of  the  debtor  was  first  seised  under  an  at- 
tachment LabOT  daimants  filed  statements, 
and  thereafter  the  attacbment  was  abandoi^ 
-ed,  and  a  receiver  was  appointed  fm  tbe  at- 
tacbment defraidont  The  labor  claimants 
woe  adjudged  to  have  a  preference  ovor  all 
claims  and  liens  save  fees  of  the  receiver, 
and  his  attorney  and  the  costs  of  the  pro- 
ceedings. In  Wella  v.  Kelly,  121  Iowa,  B77, 
-06  N.  W.  1104,  property  was  taken  under  a 
chattel  mortgage,  and  the  case  was  decided 
under  the  statute  as  It  now  reads.  In  that 
case  it  was  beld  that  laborers  wore  not 
titled  to  pref^mtial  payment  for  the  rea- 


son that  the  property  was  not  taken  under 
process  of  court  and  waa  not  bdd  by  a 
trustee,  assignee  etc  The  change  made  by 
tbe  Gode  of  1807  is  noticed,  and  it  Is  said  In 
ao  many  words  that  as  the  language  "or 
when  thdr  bnstneas  shall  be  suspended  by 
the  adion  of  creditors,"  is  omitted  frran 
section  4019  of  the  Oode^  It  was  manifeet 
that  this  latter  section  did  not  apply  to  cases 
where  property  was  taken  by  an  agent  under 
the  stipulations  of  a  chattel  mortgage,  al- 
though the  business  of  the  debtor  was  sns- 
poMled  tiMvrt^.  In  Haw  v..Biirch,  110  Iowa, 
284,  81  N.  W.  46a  the  moperty  of  a  debtor 
was  attadied  and  thereafter  placed  In  the 
hands  of  a  receiver.  Labor  dalmanto  were 
glvn  a  prefemce  over  all  others.  Nothli^ 
was  decided  in  that  case  material  to  our  in- 
quiry here,  for  not  only  was  the  property  of 
the  debtor  in  the  hands  of  a  reodver,  but  all 
of  It  bad  theretofore  been  taken  undor  at- 
tecbment  In  Stuart  v.  Twining,  112  Iowa, 
164, 83  N.  W.  891,  we  bare  the  case  nearest  In 
point  There  a  landlord  bad  sued  out  an  at- 
tachnvmt  against  his  tenant,  and  had  levied 
vf/on  the  growing  crops.  It  did  not  appear 
whether  the  tenant  had  other  property  or 
not  hut  labor  dalmanto  were  hdd  oitltled 
to  a  pmtemaee  under  tbe  statute  now  in  fWoe. 
In  that  case  it  Is  said:  'TThe  Legislature 
bas  in  plain  and  unamblgoous  language  made 
the  dalms  for  labor  sivericv  to  the  land- 
lord's Ilea.  ;**  and  finally  It  Is  suggested  in  the 
opinion,  that  these  stetntss  should  receive  a 
fitlr  and  liberal  Interpretation.  Tbe  small 
amount  due  laborers  and  their  flnandal  in- 
ability to  protect  themselres  suit  were 
gira  controlling  Importance.  We  have  thus 
reviewed  all  our  former  cases,  iriilcb  abed 
any  light  upon  tbe  pnqwsltton  now  before 
us,  and  find  that  none  of  them  sustain  Inter- 
vanv's  contention  as  to  the  pn^er  construc- 
tion of  the  statute.  Indeed,  tbey  negative  one 
of  Ite  claims,  to  wit  that  tbe  business  must 
be  su8i>ended  by  tbe  action  of  creditors. 
Moreover,  we  have  in  this  review,  discovered 
the  objecte  and  purposes  of  the  law,  and 
found  that  It  should  be  fairly,  even  liberally 
construed,  in  order  to  df  ectuate  ite  purpose^ 

Thwe  is  much  ground  for  saying  that  the 
L^slatnre  meant  hi  using  the  terms  it  did, 
to  0ve  employte  a  preference  <mly  when 
all  or  practically  all  of  the  property  of  the 
debtor  Is  seized  voder  attadiment  or  execu- 
tion, tor  tbe  reason  that  the  debtor  may 
atlll  continue  his  budness  and  pay  his  em- 
pkVfis,  without  their  resorting  to  tbe  rttnedy 
given  by  the  statutes  quoted.  But  in  the 
Stuart  Twining  Case,  supra,  this  construc- 
tion was  not  given,  nor  was  the  fliought  sug^ 
gested  In  tbe  (^nlon.  It  Is  the  (mly  case 
where  property  was  seized  under  attachment, 
and  while  It  does  not  appear  that  tbe  debtor 
had  no  other  propert^f  It  Is  manifest  that 
all  ot  It  was  not  taken,  and  that  the  case 
was  decided  without  reference  to  that  fact 
But  whether  this  be  so  or  not  and  conced- 
ing arguendo,  that  the  statute  should  be  read 
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aB  If  It  said  all  the  prc^ierty  of  the  companr 
or  corporation,  and  this  we  do  not  now  de- 
(dde.  still  It  appears  In  tbls  case  that  whoi 
Intervener  cune  Into  It,  the  printing  oempanr 
had  suspended  bnslness,  and  that  all  its  prop- 
erty had  been  dbpoeed  of,  except  that 
taken  nndor  the  landlord's  attaidiment  In- 
tervener had  stood  by  without  taking  any 
stc^  to  protect  Its  interests,  from  Hay  7th 
until  after  the  printing  company  had  dis- 
posed of  all  of  its  property  save  the  press, 
and  then  came  Into  the  litigation  at  a  time 
when  the  attachment  oavenA  all  the  remain- 
ing property  belonging  to  defendants,  mw^ 
it  says  now  that  the  unattached  property  was 
fraudulently  disposed  of,  but  there  Is  no 
claim  that  the  labor  dalmants  bad  anything 
to  do  with  this;  and  as  plalntlfl  obtained 
judgmoit  for  the  fnll  amount  ot  his  rent,  and 
had  an  order  for  a  special  execntion  for 
the  sale  of  the  attached  pn^wrly,  from  which 
the  Intwrener  did  not  appeal,  the  case  stood, 
whm  IntOTener  came  Into  i^  as  if  all  de- 
fendants' proper^  had  been  seized  under  the 
landlord's  attachment  It  is  In  no  position 
to  say  that  the  labor  claimants  should  hare 
brou^  Independent  actions  to  collect  the 
amount  due  them  by  attachment  or  othov 
wise ;  for  thta  would  thwart  the  very  objects 
and  purposes  of  the  statute^  Their  claims 
are  all  small,  none  of  tiliem  ezce^ng  f40, 
and  we  may  well  usume  tiiat  they  did  not 
have  the  means  to  eufwce  their  claims  by 
suit  Int^ener  had  a  large  claim,  and  It 
could  have  enbjected  the  property  other  than 
the  printing  press  to  the  satisfaction  of  lt» 
claim.  It  did  not  do  so,  but  yet  inslsti  that 
the  laborers  have  no  standing  hi  court 
Plaintiff  Is  not  complaining  of  the  order  giv- 
ing labor  claimants  priority  over  Its  attach- 
mrait  nor  Is  Intervener  complaining  beatuse 
plaintiff  was  given  his  judgment  and  an  order 
for  a.  special  execntion.  Cknning  Into  the 
case  by  way  of  Intervoition,  interv^er  must 
take  it  as  be  finds  It  At  that  time  there  Is 
no  doubt  that  all  of  the  property  of  the  de- 
fendants was  held  under  the  attachment  In 
these  drcomstances  we  think  tiie  trial  court 
was  rli^t  in  sustaining  the  demurrers  of  the 
labor  claimants.  But  we  do  not  at  this  time 
feel  called  upon  to  decide  whether  or  not  all 
or  practicalUr  all  the  property  of  a  debtor 
must  be  taken  under  process  before  labor 
claimants  may  be  prefored.  Our  present 
view  of  the  statute  In  tbe  light  of  the  facta 
before  us  subserves  the  liberal  objects  and 
purposes  thereof,  and  preserves  to  labor 
clalmanta  the  rights  which  the  Legislature 
Intended  to  omfer  upon  and  vest  in  them. 

Intervener  further  contends  that  the  labor 
claimants  were  parties  to  the  alleged  fraud, 
but  as  we  have  already  said,  this  Is  not  borne 
out  by  tbe  record,  fniere  is  no  statement  of 
that  kind  in  die  petition  1^  Inference  or 
otherwise^  Again  It  says.  It  never  sold  the 
propniy  to  the  printing  compaiUes,  and  that 
title  thereto  always  remained  In  it  But  the 
record  does  not  support  It  In  tiiis.  True,  the 


original  contract  was  of  cfUiditional  sale  only, 
bift  this  was  merged  into  an  actual  sale,  by 
tiie  takliq;  of  notes,  secured  by  mortgage  up- 
on the  property,  and  In  tbe  petition  it  aifes 
that  this  mort^ige  be  held  superior  to  any 
of  the  labor  clalnw.  This  bugbt  to  be  con- 
duslve  on  this  proposlti«i.  Tbe  case  Is 
peculiar  in  its  pleadings  and  hi  Its  facts; 
but  giving  to  the  language  of  the  statute 
that  liberal  Interpretation  which  we  should, 
we  think  the  trial  court  was  riglit  in  post- 
pfuilng  Intervener's  mortgage  to  the  payment 
of  the  labor  claims.  Appellees  filed  an  argu- 
ment whldi  they  called  "an  answer  to  mvel- 
lant's  r^ly."  There  Is  no  autiioritr  tat  mcb 
a  docum«it  and  ai^tellanf  s  motion  to  strike 
it  and  to  tax  Hie  costs  tho-eof  to  appdlee^ 
Is  sustained. 

No  error  ai^rs,  and  the  Judgment  must 
b^  and  it  Is,  lUBrmed. 


McCORMICK  V.  MERRITT  et  aL 
(Sapreme  Oonrt  of  Iowa.  Dec.  IS.  IMS.) 

1.  Vewdob  Am*  PcMHASi»-^imuci^-Ooi<- 

STBUOnON. 

An  agreement  for  the  sale  of  land  prorld- 
ed  that  tbe  conditions  of  the  offer  to  parctaaM 
were  that  a  strip  of  land  should  be  dedicated 
for  a  street,  or  included  In  the  sale  with  the 
□nderstanding  that  the  same  shoald  be  dedicat- 
ed, and  also  that  another  strip  should  be  dedi- 
cated for  a  street.  The  parties  construed  the 
dedication  referred  to  as  meaning  a  dedication 
by  deed  accepted  by  the  city.  Held  that,  though 
the  agreement  to  dedicate  indicated  that  an 
acceptance  by  the  city  was  not  contnuplated 
when  tbe  c<mtract  was  made,  the  parties  most 
be  bound  by  the  constmction  which  th^  placed 
on  it 

2.  Bjkxm — Tebhs  cat  Goittraot — ^Waivkb  bt 

PnaCHABEB. 

A  purchooer'a  agreement  to  purchase  was 
conditioned  on  the  dedication  of  a  strip  of  land 
for  a  street  He  accepted  the  deed  and  executed 
the  purchase-money  notes  and  mortgage,  whoi 
he  knew  that  the  city  had  not  accepted  the 
street  The  vendor's  agent  bad  advised  the 
purchaser  that  the  acc^tance  by  the  city  was  a 
matter  of  form  and  woald  be*procared.  He 
purdioser  forwarded  the  partial  payment  and 
notes  and  mortgage  to  the  agent,  with  the  re- 
quest that  the  deeds  of  dedication  be  recorded 
and  the  deal  fixed  np  according  to  agreement 
ffM,  that  the  purchaser  did  not  inlve  tlM 
wreement  relating  to  the  aooeptance  tqr  tlie 
city  of  the  dedication. 
S.  Saiib— Mkrokb. 

There  was  no  merger  of  the  agreement  In 
the  deed,  notes,  and  mortgage^  Eosa  as  to  de- 
prive the  purchaser  of  the  right  to  Insist  on  tbe 
performance  of  the  stipulation  hi  the  agree- 
ment 

4k  EviDEiToa — Pabol — CoNmnans. 

Where  the  delivery  of  a  deed  by  a  vendor, 
and  of  the  purchase-money  notes  and  mortgage 
by  the  pur&aser,  were  contemporaneoas  acts, 
parol  evidence  was  admissible  to  show  tbe  coa- 
dltiODs  on  wfaidi  tbe  deed  was  aoc^ted  and 
the  notes  and  mcvtgage  exeeutod. 

S.  VXHDOB  AND  PUBCHASKB— BXOBt  QT  YxlinOB 
TO  Rbcoveb  Pdbohasb  MOmr  —  DAlCAOES 

SUSTAIITSD  BT  PUBCHABER. 

A  v«idor  agreed  to  procore  the  aoceptanee 
of  a  dedication  of  land  for  stress.  A  convey- 
ance was  made  and  the  purchase  was  put  m 
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powDBrion  on  the  matual  undentandlng  that 
the  acceptance  of  the  dedication  was  &  fonnal 
matter  only.  The  city  declined  to  accept  until 
the  propoaed  streets  were  graded  up  to  the 
official  srade,  and  the  parchaaw  did  not  want 
that  done.  Ndther  at  the  parties  contemplated 
that  the  acceptance  of  the  dedication  womd  in- 
volve the  establishment  of  a  grade.  Held,  that 
the  vendor  was  entitled  to  recover  the  amoant 
dne  on  the  purchase-mmey  notes,  less  the  dama- 
ges aoBtalned  by  the  pnrdiaser  by  reason  of  the 
tailore  to  procnre  an  acceptance  of  the  dedi- 
cation. 

Appeal  ttom  Svperlor  Oonrt  of  Cedar 
Baplda;  J.  H.  Bothrock,  Judce. 

Salt  In  tqvlty  to  foreclose  a  mortgage  given 
to  secure  a  part  of  the  pnrcbaae  price  of  land. 
The  land  is  witliln  the  corporate  limits  of  the 
city  of  Oedar  Baplds,  and  the  written  agree- 
ment of  sale  provided  as  follows:  "The  am- 
ditlons  of  the  otter  are  that  Twentieth  street, 
80  feet  in  width,  shall  be  dedicated  through 
from  O  avenue  wtended  to  B  avenue/  ex- 
tokded,  or  that  the  said  part  of  said  street 
be  Included  in  the  sale  with  the  understanding 
that  the  same  be  dedicated  for  street  purposes 
at  such  time  as  ti»  owner  of  the  property 
along  the  northeast  side  of  said  street  shall 
desire;  also  tiiat  E  avenue  shall  be  dedicated 
through  from  Eighteenth  street  to  Twentieth 
street"  The  agreement  was  entered  into 
ear^  In  March,  19Q&,  and  the  deed  of  the 
land  and  the  notes  and  mortgage  in  suit  were 
executed  soon  thereafter.  Deeds  dedicating 
the  street  and  avenue  mentioned  In  the  con- 
tract were  also  executed  by  the  plaintiff  and 
tendered  to  the  dty,  but  the  dty  refused  to 
accept  the  dedication  until  the  street  and 
avoiue  were  teoivht  to  grade  and  pd:  In 
proper  condition.  The  defmdant  refused  to 
pay,  because  of  the  city's  refusal  to  accept 
the  de^cation  and  plead  failure  of  oonsldera- 
tion,  and  in  a  cross-petition  asked  that  the 
plaintiff  be  required  to  procure  an  acceptance 
of  the  dedication  of  the  streets.  There  was  a 
judgment  to  the  effect  that  the  plaintiff  was 
not  oitltled  to  recover  without  first  obtaining 
the  aoc^>tance  of  the  streets  by  the  d^,  and 
further  decreeing  that  the  plaintiff  spedflcally 
perform  hia  oontract  1^  obtaining  the  ac- 
ceptance ot  the  streets.  The  plabitlff  ap- 
peals. Reversed. 

Main  ft  Griffith,  for  appellant  Chas.  A. 
Clark  ft  Son,  for  appellees. 

SHEKWIN.  G.  J.  The  appellant  cwtends 
that  the  agreemoat  to  dedicate  the  streets 
did  not  Include  an  agreement  to  procure  an 
acceptance  of  the  dedication  or  of  the  streets, 
and  that  he  performed  his  «ittre  agreanent 
when  he  tendered  the  deeds  to  the  d^.  It  Is 
doubtful  whether  the  contract  alone,  and 
without  other  evidence  showing  the  Intent  of 
the  parties,  will  bear  the  construction  con- 
toided  for  by  the  ai^llee.  The  ptoTislon 
that  Twentieth  street  shall  be  dedicated,  "that 
the  Bald  part  of  said  street  be  Included  in  the 
sale"  to  the  dtfendant  for  future  dedication, 
Indicates  that  an  acceptance  by  the  dty 
was  not  contemplated  by  the  partiea  whoi  the 


contract  was  cotwed  into.  A  dedication 
for  highway  or  street  purposes  may  become 
effective  as  against  the  dedicator  without 
formal  acceptance  of  the  street  <nr  hitfiiway, 
and  In  some  Instance  even  without  any  ac- 
ceptance thereof.  It  is  true  there  can  be  no 
completed  dedication  without  an  acc^tance. 
Code,  I  7S1;  Elliott  on  Boads  ft  Streets,  | 
150,  and  cases  dted.  Bat  the  partiea  were  at 
liberty  to  make  such  a  contract  with  refer- 
ence thereto  as  they  saw  fit,  and  by  it  tbey 
are  bound.  The  evidence  shows,  however, 
that  both  parties  construed  the  contract  to 
mean  a  dedication  by  deeds  accepted  by  the 
dty,  and,  having  so  construed  the  contract 
themselves,  tbejr  should  now  be  bound  such 
construction.  McDanlels  v.  Whitney,  88 
Iowa,  00 ;  Thompson  t.  Locker  66  Iowa,  432, 
21  N.  W.  762L 

The  appellant  further  cmtaids  that  there 
was  a  waiver  of  the  oondittim  «r  i^reemoit 
becauae  the  appellee  accqited  the  deed  ot  the 
land,  and  executed  and  delivered  the  notes 
and  mortgage,  when  he  knew  that  the  dty 
had  not  accepted  the  streets.  Before  ex- 
ecuting the  papers  he  had  been  adTlsed  by  the 
appellant's  agent,  through  whom  be  bought 
the  land,  that  the  acc^tance  of  the  streets 
by  the  dty  was  merely  a  mattw  of  form,  and 
that  it  would  soon  be  procured.  He  there- 
after forwarded  the  payment  agreed  on,  to- 
gether with  the  notes  and  the  mortgage,  to 
this  agent  at  his  request  and  with  a  request 
of  his  own  that  the  deeds  d  dedication  be 
recorded  and  the  entire  deal  fixed  up  accord- 
ing to  agreement  This  was  not  a  waiver, 
bnt  a  requironent  titat  the  agreemmt  be 
fully  complied  with,  and  this  was  distinctly 
understood  and  assented  to  by  the  plaintiff's 
agent,  who  received  the  payment  and  the 
notes  and  mortgage. 

Nor  do  we  think  there  was  a  merger.  Ordi- 
narily a  merger  d^>ends  largely  on  the  Intoit 
of  the  partlefl,  and  it  is  conclusively  shown 
here  that  It  was  the  Intention  of  both  parties 
that  there  should  be  no  merger.  Wlt^eraham 
V.  Reeves  ft  Miller,  1  Iowa,  41S;  I^on  v.  Mc- 
Illvalne,  24  Iowa,  12.  Furthermore,  the  de- 
livery of  the  deed  and  of  the  notes  and  mort- 
gage were  contemporaneous  acts,  and  the  deed 
was  accepted  and  the  notea  and  mortgage  ex- 
ecuted on  conditions  whldi  may  be  shown  bf 
parol  or  otherwise.  See  21  Am.  ft  Eng.  Ehic. 
1097.  and  cases  dted.  It  would  be  extremely 
inequitable  to  hold  that  there  is  a  merger 
in  law,  wben  both  parties  to  the  contract  un- 
derstood thore  should  be  none.  We  find  no 
merit  in  the  appellant's  contention  on  this 
branch  of  the  case. 

The  real  question  of  difflcul^  In  this  case  Is 
whether  the  plaintiff  is  oititled  to  recov»  on 
the  notes  without  first  procuring  an  acceptance 
of  the  streets  by  the  Ctty.  He  agreed  to  pro- 
cure such  accq^tance,  and  under  ordinary  cir- 
cumstances he  wonld  be  compelled  to  perform 
his  contract  In  order  to  recover  on  the  notes ; 
and  this,  on  the  theory  that  a  man  should  not 
be  permitted  to  dect  whether  be  vrill  perform 
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his  corenant  or  only  pay  damages  for  the 
breach  of  It  Bnt  the  Bltaatlon  In  this  case 
la  somewhat  pecnllar.  A  conTsyance  was 
made  sdA  the  defendant  put  In  possession 
theremider  with  the  mntnal  miderstanding 
that  the  aoeeptance  of  the  dedication  was  a 
formal  matter  only.  The  city,  however,  de- 
clined to  accept  It  until  the  proposed  exten- 
lAons  of  the  streets  were  graded  and  put  In 
proper  condition.  If  the  streets  are  filled  to 
tning  them  tip  to  the  offlclal  grade,  It  will 
be  a  damage  to  tb6  property  In  question,  and 
the  d^endant  does  not  want  that  done ;  but 
he  does  want  the  grade  changed.  He  further 
says  In  his  testimony  that,  If  it  Is  necessary 
to  hare  the  streets  filled  to  procure  an  ac- 
c^tanoe  of  the  dedication,  he  "does  not 
want  that  done.'*  It  is  further  shown  that 
none  of  the  streets  In  that  vicinity  are  Im- 
proved wltti  r^erence  to  the  offlclal  grade, 
and  It  Is  not  likely  that  the  <»es  In  question 
will  be.  It  18  manifest  that  the  plaintiff  Is 
under  no  obligation  to  procure  a  change  of 
grade  that  shall  be  satisfactory  to  the  de- 
fendant  and  It  Is  equally  as  evident  tiiat  the 
defendant  does  not  want  the  streets  In  ques- 
tion brought  to  the  pneeat  official  grade. 
Under  these  conditions  sbould  the  plaintiff  be 
denied  all  relief,  and  be  fnrthw  required 
to  procure  the  establishment  and  acceptance 
of  a  grade  by  the  dty?  We  think  not  Nei- 
ther of  the  parties  contemplated  that  the 
dedication  and  acc^ttance  would  Involve  the 
establishment  of  a  grade  or  ttie  grading  of  a 
street  TtdB  Is  apparent  from  the  ocmtract  It- 
self, and  Is  so  declared  by  13ie  parties.  We 
see  no  reason  why  the  defendant  may  not  be 
fully  compensated  In  damages,  and  think  that 
he  should  t>e  afforded  such  relief  only.  The 
plaintiff  should  recover  the  amount  due  (m 
his  notes  and  mortgage,  less  the  sum  found 
on  trial  to  be  due  tbe  defendant  as  damages. 
We  should  not  attempt  to  fix  the  damages  In 
ttils  court  tor  obvious  reasons,  and  remand 
fbe  case  for  the  ascertainment  thereof  In  the 
trial  court  If  any  then  be,  and  tar  a  Judg- 
ment In  harmony  with  this  opinion. 

The  case  Is  reversed  and  remanded. 

Reversed  and  remanded. 


MAONBT  T.  S0B1SRT8. 

(Snpreme  Ooart  of  Iowa.   Dec.  15,  1fi06.) 

1.  Execution — Sau — NoncK — Pboof  of  No- 
tice. 

Id  Netoaska,  a  return  of  a  Bba-iff  IndlcatlDg 
the  publication  of  notice  of  sale  of  real  estate 
under  execution  Is  luBafficient,  as  the  publication 
must  be  shown  by  the  affidavit  of  some  one 
knowing  the  facts. 

2.  Sahe — AriTOAvrr — Sothciewct. 

Comp.  St  Neb.  1903.  S  8024,  provides  that 
an  affidavit  mast  be  anthentlcated  by  the  person 
before  whom  taken,  the  same  as  In  taking 
depoaitioDB,  and  by  section  6937  an  officer  tak- 
ing a  deposition  mast  certify,  among  other 
thmgi,  that  the  deposition  was  written  and  sub- 
scribed In  the  presence  of  the  certiMng  officers ; 
and  section  6RiO  defines  an  affidavit  as  a  writ- 
ten dedaratlon  nndn  oath.  BM,  that  an  affi- 


davit of  pnblicatlm  of  notice  of  sale  of  real 
estate  nnder  execution  under  Nebraaka  statutes 
moat  be  sabaeribed  by  tlie  afBant 
8.  PsmoiPAt  Aim  SmucTT — Aotion  bt  Ctemr- 
OB — ^DnioBNcn — Qubstioh  fob  Jxtbt. 
On  an  Issue  aa  to  whether  a  Judgment 
creditor  purchasing  at  ezecatlon  sale  had  ex- 
erclsed  due  dUigrace  in  preserving  the  security 
acquired  hi  the  sale,  so  as  to  hold  the  dAtor^s 
surety,  iMd,  that  the  question  was  i»ia  for 
the  jury. 

4.  EUms— Bbkub  OF  SuBETT— NuimxEroB  or 

Gbeditob. 

Where  a  Judgment  auditor,  after  his  par- 
ch ase  under  execntion,  failed  to  use  ordinary 
prudence  in  avoiding  an  error  In  tlie  order  at 
confirmation  and  preserving  his  lien  by  msk- 
Ing  and  rec(Hrding  a  sheriff's  deed  w.  In  event  of 
proceedings  to  review,  exacting  adequate  se- 
curi^,  wher^T  the  holder  of  an  unrecorded 
mortgage,  by  recmdlng  the  same,  obtained  pri- 
wity  over  the  creditor's  Judgment,  the  surety 
of  the  debtor  was  released  to  the  extent  of  the 
amount  that  might  have  twoi  realised  by  the 
creditor  from  the  jyopsriy,  had  be  protected 
his  rights. 

Appeal  from  District  Court  Montgomery 
County ;  O.  D.  Wheeler.  Judge. 

Since  the  former  appeal  (120  Iowa.  310.  04 
N.  W.  863)  the  plaintiff  has  died  and  the 
defendant  become  insane.  The  administra- 
tor of  the  estate  of  the  former  has  been  sub- 
stituted as  plaintiff,  and  the  guardian  of  the 
latter  as  defendant  No  changes  appear  In 
the  Issues  or  evidence,  save  as  noted  In  the 
opinion.  The  defenses  Interposed  were  sus- 
tained by  the  court  In  a  directed  verdict  on 
which  Judgment  was  entered.  The  admin- 
istrator appeals.  Reversed. 

Li  D.  Homes  and  T.  J.  Hysham,  for  appel- 
lant a  B,  Blchards  and  P.  W.  Blcbards, 
for  appellee. 

UADD,  J.  Moore  was  but  a  surety  on  the 
two  notes  of  f 1,000  each  executed  February 
26,  1S96,  and  bearing  6  per  cent  per  annum. 
A  Judgment  for  the  amount  due  thereon  was 
recovered  against  the  principal.  Bvans,  In 
Sarpy  county.  Neb.,  November  18,  1888,  and 
an  order  entered  sustaining  the  levy  of  a 
writ  of  attachment  on  certeln  land  of  Bvans, 
and  directing  the  sale  thereof.  8i)eclal 
cution  issued,  and  the  property  was  sold  by 
tb»  sheriff  to  Boidryx,  the  Judgment  plain- 
tiff,  as  the  highest  bidder  for  $2,300,  Janu- 
ary 80,  1890.  Application  fen*  the  confirma- 
tion of  the  sale,  according  to  the  practice 
of  that  state,  was  made  February  27th,  fol- 
lowing, and  an  order  of  conflrmatlai  entered 
by  the  court  Hardi  IStti.  Bvans  filed  a  soper- 
sedeas  btmd  April  8,  1808^  to  which  hla  at- 
tomeys  attached  Moore's  name,  as  wdl  aa 
that  of  Bvans,  and  on  Octobor  ISth  of  the 
same  year,  a  petition  in  error  was  filed  in  the 
Snpreme  Court  setting  up  16  alleged  ofrors. 
upon  which  reversal  was  demanded.  In  Sep- 
tembw,  1800,  Hudryx  filed  a  motI<»i.  admit- 
ting the  twelfth  error  assigned  (that  there 
was  no  pnxtf  of  the  publication  of  tba  no- 
tice of  the  sale),  and  asked  that  the  sale  be 
set  aside  and  the  cause  be  remanded,  with 
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dbectliniB  tliat  tbe  propertj  !>«  readTertlied, 
and  again  Sold.  The  order  waa  according 
reversed.  In  the  meantime,  however,  a  mort- 
gage <aS  land  axacated  bj  Brans  to  one 
PhUllpa  ■acnrlng  the  payment  of  $4,000  was 
placed  on  record  Octobn  24,  3890,  and,  un- 
der the  lawa  of  Nebraaka*  became  a  lien 
prior  and  soperlor  to  that  o(  Hendry^a  Judg- 
ment and  sale.  On  the  formor  hearing,  120 
Iowa,  810,  04  M.  W.  8S8,  we  held  that  Hen- 
dryx.  In  omitting  to  procnra  and  record  Hm 
slwrilTB  deed  to  tba  land,  waa  guilty  of  anch 
ne^gmce  as  to  release  the  surety  to  the  extent 
of  the  amount  bid  for  the  land.  On  the  last 
trial  the  additional  evidence,  materially  af- 
fecting the  Issues,  related  to  the  filing  of  the 
tranacrlpt  in  the  Supreme  Court  of  Nebraska, 
and  the  signature  to  the  affidavit  of  the  pub- 
lication of  the  aherilTs  notice  of  sale:  The 
iaaoea  were  substantially  tide  same  save  that 
a  few  more  atatntea  of  Nebraaka  were  In- 
cluded In  tiie  reply  and  a  plea  of  estoppel  in- 
terposed.  The  trial  court  directed  the  jury 
to  return  a  verdict  sustaining  the  defense 
that  the  security  of  the  sale  waa  lost  through 
the  neglect  of  Hendryx.  Waa  this  error? 
Hie  only  question  now  tm  consideration  la 
whether  the  additional  evidence  and  new  la- 
me, In  the  light  of  the  record  aa  It  stood  on 
the  former  bearing,  should  lead  to  a  different 
result  Our  conclusion  that  the  order  couflrm- 
ing  the  sheriff's  sale  was  erroneous  rend^s 
It  unnecessary  to  determine  whether  a  re- 
view thereof  waa  first  sought  by  appeal  In- 
stead of  by  petition  In  error,  as  appeared  on 
the  first  trial;  for,  In  either  event.  It  must 
have  been  reversed,  and  set  aside,  and  any 
deed  tbat  might  have  been  procured  by  the 
judgment  plaintiff  would  have  been  of  no 
avatl.  The  error  In  the  order  of  confirmation 
was  in  entering  It  without  proof  of  publica- 
tion as  required  by  section  7060  of  the  Com- 
piled Statutes  of  Nebraska  of  1903,  exacting 
"that  the  officer  cause  public  notice  of  the 
time  and  place  of  sale"  tcr  be  "given  for  at 
least  thirty  days  before  the  day  of  sale  by 
adTertisement  In  some  newspaper  printed  In 
the  county  or  In  case  no  newspaper  Is  print- 
ed In  the  county,  In  some  newspaper  of  gen- 
eral circulation  therein."  The  return  of  the 
sheriff  Indicated  the  publication  of  the  no- 
tice of  sale  but  this,  under  the  dedslons  of 
that  state,  was  Insufficient  Miller  v.  Lefe- 
ver,  10  Neb.  77,  4  N.  W.  929,  approved  In 
Holmes  v.  Orooks  (Neb.)  76  N.  W.  1078. 
These  cases  construe  a  statute  to  require 
additional  proof  of  such  service  by  the  af- 
fidavit of  some  one  knowing  the  facts.  A 
form  of  affidavit,  sufficient  in  every  respect, 
save  that  It  purported  not  to  be  signed  by  the 
affiant,  was  attached  to  the  return.  Subse- 
quent to  the  entry  of  the  order,  some  one 
signed  the  name  of  the  person  named  In  the 
affidavit  as  affiant  and  the  transcript  of  the 
record  Introduced  In  evidence  on  the  first 
trial  BO  showed,  and  this  was  the  basis  of 
what  waa  then  said  of  there  being  no  error 


In  fact  Knet,  ttu,  Oe  name  haa  been  «x- 
pimged  1^  order  of  oourl;  and  ttut  alleged 
affidavit  now  appear*  aa  thouj^  never  algned. 
Appellee  contends  that  subscribing  affiant* « 
name  ms  lumeceaaary.  Section  6024  of  the 
Compiled  Statutea  of  Nebraska  of  1908  pro- 
vides tbat  an  affidavit  aave  in  verlflcatkm  of 
a  pleading,  muat  be  atitlientlcated  by  the  per- 
Bon  before  whom  taken  the  same  as  In  tak- 
ing depositions,  and,  under  section  6987, 
the  officer  in  taking  these  must  certify  among 
other  things  "that  the  deposition  was  writtoi 
and  subscribed  in  the  presence  of  On  of- 
ficer certifying  thereto."  This  clearly  In- 
dicates that  the  signature  of  the  person  mak- 
ing ae  affidavit  la  required.  Moreover,  the 
definition  of  an  affidavit  "aa  a  written  declar- 
ation under  oath"  (sectlcai  6920.  Comp. 
St  Neb.  1003)  la  in  the  exact  language  of 
a  almUar  atatuto  of  this  state  (Code.  | 
8680)  conatmed  In  Crenshaw  v.  Taylor,  7U. 
Iowa,  886.  80  N.  W.  647,  and  I^ynn  t.  Morse, 
76  Iowa,  666,  80  N.  W.  208.  to  «aet  the  elg- 
nature  of-  affiant  In'the  absence  of  any  de- 
cision of  flw  Supreme  Oonrt  of  Ntibrwfka  to 
the  cimtrary.  we  ace  of  the  opinion  tliat  the 
affidavit  must  be  anbecribed  by  the  affiant 
In  Mder  to  constitute  proof  of  the  publica- 
tion of  notic&  It  ia  aaid,  however,  that  af- 
fiant's name  waa  signed  by  him  at  the  be- 
ginning of  lan  affidavit  but  this.  If  ao,  did 
not  appear  from  the  form  attached  to  the 
return,  and  waa  not  established  by  other 
evidence.  It  follows,  thai,  that  the  order  of 
confirmation  was  erroneous  and.  If  tlie  deed 
had  been  taken  and  recorded  by  Hendryx, 
this  would  have  been  of  no  avail,  as,  though 
the  error  had  not  been  confessed,  the  order 
must  have  been  reversed  by  the  Supreme 
Court  of  Nebraska. 

2.  It  does  not  follow,  however,  that  Hendryx 
did  all  that  reasonable  diligence  exacted  in 
preserving  the  advantage  acquired  by  the 
sale  of  the  land.  The  order  of  confirmation 
was  entered  on  his  motion,  and  while  the 
sheriff  was  required  to  make  a  proper  return. 
It  was  also  Incumbent  on  the  Judgment  plain- 
tiff to  exercise  reasonable  dlUgoice  in  pre- 
senting to  the  court  proper  evidence  in  sup- 
port of  his  motion.  The  evidence  disclosed 
that  the  omission  of  the  signature  to  the 
affidavit  was  pressed  upon  the  attention  of 
the  court  by  the  attorneys  of  Bvans.  This 
brought  it  to  the  attention  of  Hendryx. 
The  court  seems  to  have  thought  either  the 
return  or  the  affidavit  without  the  signature 
sufficient  and  it  cannot  be  held,  as  a  matter  of 
law,  in  the  face  of  Its  concluslt»i,  that  Hen- 
dryx was  wanting  In  diligence  In  not  think- 
ing otherwise,  even  though  subsequently  so 
confessing  In  the  Supreme  Court  of  Ne- 
braska. But  the  mere  fact  of  the  court's  order 
Is  not  conclusive  on  the  question  of  negligence. 
The  court  of  last  resort  had  declared  a  sher- 
iff's return  alone  insufficlrat  as  proof  of 
the  publication  of  the  notice  of  salfc  The 
form  at  certlfi<^te  of  an  officw  to  an 
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affidavit  exacted  by  statute,  clearly  Indicated 
that  It  must  be  subscribed  tbe  affiant, 
Hendryx's  attention  was  directed  to  the  omls* 
Blon  and  for  all  that  appeared  the  sle- 
natore  could  have  been  readily  obtained.  He 
subsequently  admitted  that  the  proof  was  in- 
sufficient Xn  tbe  light  of  these  facts,  we 
hare  no  hesltatlcni  in  s^lng  that  the  ques- 
tion of  his  dlllgflnce  In  preserving  the  security 
he  had  acquired  by  Hie  sale  was  for  the 
jury  to  pass  on.  If  a  peraon  of  ordinary 
prudoice  would  have  avoided  the  error  in 
the  order  of  conflrmatlon  and  preserved  his 
lien  by  taking  and  recording  a  sherUTs  deed, 
or,  in  event  ct  proceedings  to  review,  eacaeted 
adequate  security,  thai  Hmdryx  should  have 
done  so,  and  tbe  surety  was  releued  to  the 
■extent  of  the  loss  occasioned  by  such  failure; 
otherwise  the  vo^ct  should  be  for  the 
full  amount  claimed. 

.  There  Is  no  merit  In  the  plea  of  estivpel, 
and  other  points  argued  were  settled  on  the 
former  appeaL 
Berersed. 


STATE  V.  WHITNAH. 
(Sapreme  Court  of  Iowa.   Dec  15,  1906.) 
1.  HoincnM — Mtibdes  xn  Second  Dbobdd — lih 

DICnCINT. 

An  indictment  which  alleges  that  accused 
with  a  bnlfe.  a  deadly  weapoo,  willfnlly,  de- 
liberately, feloniously,  and  of  his  malice  afore- 
thongbt,  inflicted  on  the  body  of  a  person  named 
a  mortal  wound)  of  wbidi  he  then  and  there 
died,  cbarees  murder  in  the  second  degree,  with- 
in Code,  Ut.  25,  c.  16,  providing  that  an  indict- 
ment must  contain  a  statement  of  the  facts 
-  const! tu tine  the  offense  in  concise  language, 
prascrlblog  a  form  of  indictmant,  ete. 

BUCB — SBU^DOVITBS — ^VOLXTHTABT  C0UBA.T. 
Where  two  persons  In  pursaance  of  a  mu- 
tual agreement  engage  in  a  fist  fight,  one  can- 
not escape  liability  for  tbe  killing  of  the  other 
with  a  dangerous  weapon  on  the  plea,  of  self* 
defense,  without  first  offering  in  good  faith 
to  withdraw  from  the  contest 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  8E  151.  152.] 

&.  CBIUINAIj  Law— EVIDENCB— Decluations 
BT  PiCKSOM  InJUBED. 

Where,  mi  a  trial  for  homldde^  the  state 
claimed  that  decedent  and  accused  went  to 
a  certain  place  for  the  purpose  of  engaging 
in  a  fist  fight  and  that  accused  killed  decedent 
during  tbe  fight  by  the  use  of  a  dangerous 
weapon,  the  court  did  not  err  In  permitung  a 
witness  who  accompanied  decedent  and  aocosed 
to  the  place  to  state  that  decedent  asked  him 
to  go  along  because  they  were  going  to  have  a 
racket  and  settle  it ;  the  statement  having  been 
made  in  the  presence  of  accused. 

[Ed.  Note. — For  cases  in  point  see  YoL  14, 
Cent  Dig.  Criminal  law,  SS  S14, 

4.  Sams— Habulbss  Bbbob. 

Where,  on  a  trial  for  homicide,  the  defense 
proceeded  on  tbe  theory  that  decedent  and 
others,  including  accnaeo,  went  to  the  place 
where  the  homicide  occurred  for  the  purpose 
of  seeing  a  fight  between  decedent  and  a  tiiird 
person,  the  error,  if  any,  in  admitting  in  evi- 
dence a  statement  of  a  witness  to  the  effect 
that  decedent  requested  him  to  go  out  to  the 
place  becaase  th^  were  going  to  have  a  rack- 
et and  aetUe  a  matter,  was  not  prejudicial  to 
aecuaed.  • 


5.  Saot  —  Evidence  ih  Rebuttal  —  Wrr- 
NB8BBS  Not  Indobsed  oh  InDicTHEnr. 
On  a  trial  for  homldde,  a  witness  for  the 
state  testified  to  a  threat  made  by  accused  to 
witness  against  decedent,  and  designated  the 
place  of  the  conversation  as  a  shop  where  wit- 
ness was  employed.  Defendant  doUed  the  con- 
versation, and  denied  having  been  in  the  shop 
about  the  time  referred  to.  Bad.  that  the 
pn^rietor  of  the  shop,  though  his  name  did  not 
appMT  on  the  Indictment  was  properly  permit- 
ted to  testify  that  accused  came  into  the  shop 
abont  the  tUne  Indicated  and  talked  with  the 
witness;  the  testimony  being  rebuttal  only. 

[Ed.  NotBr— For  cases  In  point  sss  voL  14, 
Cent  Dig.  Criminal  Law.  |  1417.] 

Appeal  ttom  District  Court  Fege  Goanty; 

W.  R.  Green,  Judge. 

The  defendant  appeals  from  a  convlctlcm 
of  the  crime  of  manslaughter.  Affirmed. 

William  Orr  and  W.  E.  Mitchell,  tea  appel- 
lant Chas.  W.  Mnllan.  Atty.  Gen.,  and  1*.  De 
Graff,  Aast  Atty.  Gen.,  for  the  Btata 

WEAVER,  J.  The  appellant  was  accused 
of  killing  one  Charles  Mlddangh,  and  the 
cause  was  submitted  to  the  Jury  upon  the 
theory  that  the  Indictment  charges  murder 
in  the  second  degree.  It  is  now  urged  that 
the  Indiotment  does  not  charge  murder  in 
ther  degree.  In  that  it  does  not  tne^wese  terma 
allege  that  the  accused  committed  an  assault 
upon  Mlddaugh,  or  that  by  said  assanit  be 
took  Mlddangh's  life.  Without  extending  the 
opinion  to  set  out  the  indictment,  we  may  say 
that  while  tbe  instrument  Is  somewhat  In- 
artlflclally  drawn,  we  find  In  It  no  fatal 
defect  It  does  allege,  in  substance,  that  ap- 
pellant with  a  knife,  a  deadly  weapon,  will- 
fully, deliberately,  feloniously,  and  of  his 
malice  aforethought,  did  inflict  upon  the 
body  of  Mlddaugh  a  mortal  wound,of  which 
the  said  Mlddaugh  then  and  tha%  died,  and 
this  we  think  fairly  Includes  all  the  ele- 
ments necessary  to  constitute  murder  in  the 
second  degree.  Counsel  cite  us  to  no  prec- 
edent for  their  contention,  and  we  think  none 
can  be  found  ;vhlch  baa  arisen  under  our 
statute  enacted  to  relieve  the  administration 
of  tbe  criminal  law  from  the  technicalities 
which  toTinerJy  characterised  it  Ood^  tit 
25,  c  16. 

2.  It  was  the  theory  of  the  state,  and 
there  was  evidence  tending  to  show,  that 
upon  the  evening  of  the  homicide  a  puty  of 
men,  Including  the  appellant  met  upon  the 
streets  of  Clarlnda,  and  that  all  were  more 
or  less  under  the  influence  of  drink.  A  dis- 
pute arose  between  apikellant  and  Middaugb 
aver  some  trifling  matto',  but  before  any  blow 
was  atmck  some  membn  of  tbe  party  sug- 
gested that  a  fl^t  there  in  town  votdd  re- 
sult in  arrests  and  fines,  and  it  wu  at  once 
arranged  that  they  should  go  to  aoma  less 
ei^posed  location  and  settle  the  matter.  Tak- 
ing one  or  more  carriages,  tbey  drove  out  to 
a  more  secluded  place  near  the  cemetery, 
where  Mlddaugh,  having  asked  one  of  the  by- 
standers to  search  him  and  having  given  up 
his  ovttooat  and  nvotv^,  advanced  open  ap- 
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pellant  A  flght  between  them  Immediately 
ensued;  Mlddangh  probably  strlklDg  tbe  first 
blow.  As  a  result  of  the  first  Interchange  of 
blows,  both  parties  fell  back  a  few  feet  ont 
of  striking  distance,  but  at  once  readvanced 
and  resumed  the  contest  In  this  momentary 
Interval,  If  not  before,  the  appellant  had 
armed  himself  with  an  open  pocket  knife 
held  by  the  handle;  tbe  open  blade  extending 
downward  from  the  lower  side  of  the  fist 
In  the  darkness  this  movement  seems  not 
to  have  been  noticed  by  Mlddangh  or  others 
of  tbe  party.  As  they  met  the  second  time,  or 
bnt  an  instant  later,  the  appellant  struck 
his  antagonist  a  downward  blow  with  the 
knife,  which  entered  the  neck  or  throat  of 
the  latter  near  the  sbonlder  blade;  severing 
the  Jngnlar  vein  and  subclavian  artery. 
From  the  wound  thus  Inflicted  Mlddangb  died 
within  a  few  minutes.  It  was  tbe  claim 
of  the  appellant  in  the  court  below  that  In 
whatever  use  he  was  shown  to  have  made  of 
the  knife  he  acted  in  self-defense,  under  the 
reasonable  apprehension  and  behalf  that  de- 
ceased was  armed  with  a  dangerous  weapon, 
and  that  the  blow  with  the  knife  was  nec- 
essary to  save  his  own  life.  On  this  phase 
of  tbe  case,  after  a  careful  explanation  of  the 
{:eneral  rulea  as  to  the  right  of  self-defense, 
stating  them  in  a  manner  wholly  favorable 
to  tbe  appellant,  the  trial  court  proceeded  to 
say  to  the  jury  in  substance  that  If,  when  they 
met  upon  the  street,  i^^pcllft^t  and  deceased 
mutnally  arranged  or  agreed  to  go  to  some 
plactt  ont  of  town  to  fight  out  their  quarrel. 
If  any,  and  in  pursuance  of  such  arrangement 
or  understanding,  and  with  the  purpose  of  en- 
gaging in  a  fight  with  deceased,  appellant  did 
go  to  the  appointed  meeting,  and  did  engage 
in  a  fight  with  deceased,  then  the  acts  of  tbe 
defendant  done  or  committed  In  the  course 
of  a  tight  so  brought  about  could  not  be  JusU- 
fled  or  excused  on  the  ground  of  self-defense. 
This  dbarge  is  assigned  as  errtn*,  because,  It  is 
said,  that,  even  If  It  be  true  that  appelant 
made  an  appointment  to  meet  Middaugb  and 
engage  in  a  fist  fight  with  him,  yet  If,  when 
engaged  in  the  contest,  he  discovered  that 
Mlddangh  was  armed  with  a  dangnooi 
weapon,  he  could  properly  use  a  weapon  In 
defense  If  sncb  act  appeared  to  be  necessary 
to  sare  bia  own  life.  But  this  jwoposl- 
tlon  cannot  be  upheld.  Tbe  rule  as  stated 
by  the  trial  court  has  been  often  affirmed 
and  is  well  settled.  State  v.  Neely,  20  Iowa, 
116;  State  V.  Mnrdy,  81  Iowa,  614.  47  N.  W. 
867;  King  v.  State,  18  Tex.  App.  277:  State 
T.  Archer,  68  Iowa,  422,  28  N.  W.  333; 
State  T.  Dillon,  74  Iowa,  653,  38  N.  W.  625. 
And  see  cases  dted  in  28  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  p.  266,  note  6.  It  Is  true  that. 
If  after  engaging  In  mutual  combat  one  or 
the  contesting  parties  in  good  faith  with- 
draws therefrom  and  seeks  to  avoid  further 
conflict  be  la  ronitted  to  bis  right  of  setf- 
dtf enae,  if  bis  adversary  putsimb  him  or  r» 


news  the  assault;  but  a  careful  review  of  the 
record  in  tbe  present  case  reveals  no  teetiniony 
or  circumstance  calling  for  an  Instmctlon  to 
tbe  Jury  upon  this  feature  of  tbe  law.  There 
is  not  the  slightest  intimation  by  the  appel- 
lant or  by  any  witness  that  having  once 
entered  tbe  figbt  be  expressed  by  word  or 
act  any  desire  to  withdraw  or  to  cease  the 
struggle  until  the  blow  had  been  struck  which 
took  Middaugh's  life.  It  Is  possible  that  cas- 
es may  be  found  in  some  Jurisdictions  which 
announce  a  rule  as  broad  as  that  for  which 
appellant  contends,  but  it  is  clearly  Incon- 
sistent witb  our  former  holdings,  and  Is  oppos- 
ed to  the  great  weight  of  authority.  To 
affirm  a  rule  by  which  a  person  may  volun- 
tarily arrange  with  another  to  fight  out 
their  dlEFemicee  with  unarmed  fists  or  other- 
wise, and  tben,  having  stabbed  or  shot  bis 
antagonist  without  first  offering  to  withdraw 
from  tbe  contest,  escape  liability  on  the  plea 
of  self-defense^  would  inevitably  tend  to  in- 
crease disorder,  violence,  and  bloodshed. 
Much  can  be  pardoned,  or  at  least  be  exten- 
uated, in  men  who  offend  against  the  law 
under  tbe  stress  of  sudden  excitement  and 
great  provocation,  bnt  th^  who  offend  by 
prearrangement,  who  deliberately  Invite  vio- 
lence and  blows,  and  voluntarily  put  them- 
selves In  places  and  under  circumstances 
where  the  beastly  and  savage  elementa  of 
human  nature  are  unleashed  from  the  re- 
stralnta  imposed  by  civilized  society,  have 
little  claim  to  charitable  consideration;  and 
It  Is  reasonable  and  proper  that  before  they 
can  avail  themselves  of  a  rule  which  excuses 
the  taking  of  life  In  self-defense  against 
those  whom  tb^  have  invited  to  such  a 
contest  they  must  have  withdrawn  from  all 
voluntary  participation  therein.  If  this  rule 
sometimes  works  most  serious  resulto  to  those 
who  disregard  It,  It  Is  but  another  demonstra- 
tion of  the  hardships  which  attend  the  way  of 
the  transgressor.  Most  of  the  authorities  dted 
by  the  appellant  In  this  connectl<m  are  lu 
entire  hannwy  with  Qie  law  as  ve  havs 
stated  It 

8.  The  appelant  denies  that  he  made  any 
arrangement  or  agreement  to  fight  Mid^ugb, 
but  Inslsta  that  he  went  to  tbe  scene  of  the 
crime  simply  as  a  spectator  or  member  of  the 
party,  and  that  tbe  fight,  if  any  was  arranged 
for,  was  to  be  between  Middaugb  and  suue 
third  person.  According  to  bis  theory,  tbm 
fight  was  forced  upon  him  without  pre- 
arrangement, and  the  attack  was  followed  iip 
BO  fiercely  that  be,  thinking  he  saw  a  weapoi 
In  Middaugh's  band  and  reasonably  ajh 
prehending  danger  to  bis  own  life,  drew 
the  knife  In  self-defensa  He  does  not  ad- 
mit striking  the  blow  which  killed  Mlddangh, 
but  does  admit  as  a  witness  that  he  struck 
him  a  downward  blow  with  the  open  knlfa 
The  claim  of  the  defoidant  as  to  the  origin 
and  Incidents  of  tbe  fight  wen  submitted  to 
tba  )iiE7  onder  anwl^  tnstniedoiis,  and, 
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In  Tlew  of  the  record  as  a  whole.  It  Is  not  at 
all  strange  that  the  Jury  refused  to  accept 
bU  Teralon  of  the  affair.  It  Is  donbtleea 
true  that  the  other  members  of  the  drunken 
party,  which  accompanied  and  abetted,  or  at 
least  encouraged  him  to  engage  In  the  brutal 
enterprise,  were  each  morally,  If  not  legally^ 
his  equals  In  guilt,  but  that  he  struck  the  fatal 
blow  and  struck,  not  In  self-defense,  but  In 
anger  and  vengeance,  Is  made  clear  beyond  all 
reasonable  doubt  Viewing  the  charge  of  the 
court  both  as  a  whole  and  as  distinct  proposl- 
tlona  of  law  applicable  to  the  case  on 
trial,  we  find  nothing  In  It  of  which  the  appel* 
lant  can  Justly  complain.  On  the  contrary, 
much  care  appears  to  have  be^  taken  to  so 
state  the  rules  as  to  t^ve  the  appellant  the 
full  benefit  of  the  law,  and  secure  for  the 
theory  of  bla  defense  fair  consideration  at  the 
hands  of  the  Jury. 

A  witness  who  was  present  at  the  quar^ 
rel  between  the  parties  in  town,  and  accom- 
panied tbem  to  the  place  where  the 
fight  occurred,  was  permitted  to  say  In 
testimony  on  part  of  the  state:  "1  went  out 
there  because  Mlddaugh  told  me  to  get  into 
the  buggy  and  go.  Because  they  were  going 
to  have  a  racket  out  there;  going  to  settle  It" 
Complaint  Is  made  of  this  ruling.  The  wit- 
ness appears  simply  to  have  stated  what  was 
said  there  In  the  presence  of  the  oitlre  party. 
The  last  clause  la  probably  In  the  nature  of  a 
conclusion  on  his  part  but  even  It  It  should 
have  been  excluded,  Its  admission  was  without 
prejudice.  The  statement  does  not  couple  the 
appellant's  name  with  the  pn^rased  "settle- 
ment" and  the  defense  Itself  proceeds  on  the 
theory  that  the  party  did  go 'out  there  for  the 
purpose  of  a  fight  betwera  Mlddaugh  and 
some  person.  The  exception  cannot  be  sus- 
tained. Another  witness  for  the  state  testi- 
fied to  an  alleged  tiireat  made  by  appellant  to 
witness  against  Mlddao^  and  designated  the 
place  aa  being  a  certain  turbw  shop  In  Clar- 
bida  wbere  the  witness  was  employed.  De- 
fendant u  a  witness,  denied  the  alleged  con* 
Twsatliai,  and  d^ed  baTlng  been  In  the 
barber  oiap  at  all  about  the  time  referred  to. 
On  cross-examination  he  was  asked  if  he  did 
not  go  into  a  sbc^  with  a  bruised  face  scnne 
time  dnring  the  year  1901  or  1902,  and  rolled 
ttut  be  did  not  In  rebuttal,  the  state  was 
permitted  to  examine  tlie  ivoprietor  of  the 
b1u9  as  a  witness,  who  testified  to  seeing 
appellant  ccnne  Into  his  place  abont  the  time 
Indicated  and  talk  with  the  employe  above 
mentioned,  but  tiie  witness  did  not  profees 
to  hare  heard  or  to  r^wat  what  wm  said. 
As  the  proprietor  at  the  Hop  waa  not  b«fore 
the  grand  jury,  and  his  name  was  not  In- 
dorsed on  tiie  Indlcbnent,  it  is  argued  that 
his  testimony  should  have  been  oduded.  It 
was  clearly  rebuttal  in  cbaracter,  and  waa 
not  necessary  that  Ihe  name  of  the  witness 
should  appear  upon  12ie  indictment  Then 
waa  no  otw  in  permitting  him  to  testify. 


Other  exceptions  are  urged  to  the  instmc- 
tions  and  to  the  rulings  made  In  the  eonrse 
of  the  trial,  but  In  so  far  as  they  are  not 
necessarily  ruled  by  the  conclnslona  stated, 
we  find  them  to  be  without  malt 

There  ia  nothing  in  the  recOTd  to  Justify 
ua  in  dlstorblng  the  verdict  of  the  Jury;  and 
tbe  Jodgmcnt  appealed  from  ia  efllnnaiL 


THORM  et  aL  v.  LISTEB  et  aL 
(Supreme  Court  of  Iowa.  Dec.  15,  1905.) 
BjECTif  KNT— Btidir  OB— aunroiXNCT. 

Id  an  action  to  recover  land  as  heirs  of 
decedent  where  id^tUEs  rdled  on  an  alleged 
lost  dead  to  their  ancestor,  whlA  was  neiuer 
ackoowledsed  nor  recorded,  conveying  all  tbe 
property  described,  subject  only  to  occupancy 
by  grantors  during  life,  the  evidence  oonsidtred. 
and  Md  not  soffideut  to  Jnsti£r  the  setting 
aside  of  a  title  based  on  reeordsd  ustraments. 

Appeal  fr«n  District  Conrt  OerroU  Ooon- 
17 ;  F.  M.  Powers,  Judge. 

Action  to  recover  possession  of  a  certain 
tract  of  land,  to  which  plalnttfffe  dalm  title 
as  the  sole  heirs  of  Job  Thorn,  deceased,  al- 
lying the  title  to  have  been  In  said  Job 
Thorn  at  the  time  of  his  death  by  virtue  of 
a  conv^anoe  executed  to  him  by  bis  daugh- 
ter Sarah  F.  Anson  and  her  husband,  both  of 
whom  were  deceased  at  tbe  time  this  action 
was  brought  The  defendant  administrator 
of  the  estate  of  John  Anson,  contests  tbe 
validity  of  the  alleged  deed  from  Sarah  F. 
Anson  to  Job  Thorn,  under  which  plaintlfrs 
claim  title,  and  asserts  an  Interest  as  ad- 
ministrator of  the  estate  of  John  W.  Anson 
by  reason  of  title  In  his  Intestate  derived  by 
a  conveyance  from  his  wife,  Sarah  F.  Anson, 
before  her  death.  The  case  was  tried  as  in 
equity,  and  a  decree  rendwed  tUsmissing 
plaintiffs'  petition,  and  quieting  the  title  to 
the  propuly  in  question  in  tbe  estate  of  John 
W.  Anwm.  Plaintiffs  a^ieal.  Afflrmed. 

M:  W.  Beach  and  Kltt  W.  Marean,  for  ap- 
pellants. W.  a  Ban],  tot  anpelleea. 

McCIiAIN,  J.  The  land  in  question  was  In 
1880  amveyed  to  Sarah  F.  Anson  by  war^ 
ranty  deed  from  one  Grego,  the  consideration 
named  being  $900 ;  and  on  the  same  date  a 
mortgage  thereon  was  given  by  Sarah  F.  An- 
son and  ber  husband  to  her  father.  Job 
Thorn,  to  secure  the  payment  of  the  same 
amount  of  money.  Both  the  deed  and  tbe 
mortgage  were  dnly  recorded  on  tbe  same 
d^,  and  the  mortgage  was  satisfied  of  rec- 
ord by  Job  Thorn  in  tbe  following  year. 
The  claim  of  plalntifls  Is  tiiat;  at  about  the 
time  the  deed  was  made  from  Crego  to  Sfes. 
Anson,  she  and  her  husband  jtrined  In  tbe 
execution  of  a  deed  to  bw  fiithsr,  JtA  Thwn, 
in  which  it  was  recited  tbat  in  condderatlfm 
of  1900  for  tbe  pwchase  ot  the  land  and  tbe 
cancellation  of  the  mortgage  thereafter 
to  be  made  to  secure  tbe  n^^aymau  ot 
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the  same,  Sarah  F.  Anson  and  ber  hus- 
band Bold  and  convered  to  Job  Thorn  all 
their  right,  title,  and  Interest  to  the  land, 
with  this  farther  recital:  "It  being  the  In- 
tentlon  to  convey  by  this  deed  all  the  propa> 
ty  described,  subject  only  to  occupancy  and 
benefit  by  grantors  during  their  respective 
llTes,  and  that  this  deed  Bball  convey  all 
personal  property  of  the  grantors  on  the 
same  conditions."  It  is  not  claimed  that 
this  Instmment  was  adinowledged  or  re- 
corded :  but  the  purported  copy  Introduced 
In  evidence  concluded,  after  the  signature  of 
the  grantors,  with  this  statement:  "Re- 
ceived and  accepted  by  me  this  24th  day  of 
May,  1880.  Job  Thorn."  Plaintiffs  were  un- 
able to  Introduce  the  original  deed  In  evt- 
rence,  explaining  Its  loss  by  the  statement 
that  it  was  handed  by  Job  Thorn  to  his  son, 
Wm.  M.  Tbom,  one  of  the  plaintiffs,  at  about 
the  time  of  its  execution,  and  that  In  1886, 
while  Wm.  M.  Thorn  and  his  wife  were  resid- 
ing In  Dakota,  a  portion  of  their  bouse  was 
blown  away  by  a  wlndstonn,  and  this,  with 
othv  papers  in  their  possession  and  other 
contents  of  the  bouse,  were  scattered  and 
lost  It  Is  not  contended  that  any  direct 
copy  of  the  Instrument  was  preserved,  or  that 
any  effort  to  secure  the  execution  of  anothw 
Instrument  by  Sarah  F.  Anson  and  her  hus- 
band, both  of  whom  were  still  living,  was 
then  made.  But  after  the  institution  of 
this  suit  In  1903,  and  therefore  after  the 
death  of  both  the  grantors  In  the  deed,  plali^ 
tltTs  caused  the  deposition  of  Wm.  M.  Thorn, 
one  of  the  plaintiffs,  to  be  taken.  In  which  he 
testified  to  the  possession  by  him  and  the 
destruction  as  already  narrated  of  a  paper 
stating  that  Sarah  F.  Anson  and  John  W. 
Anson  "had  ¥900  for  this  land  In  personal 
property ;  that,  when  they  got  through  with 
It,  It  was  to  come  back  to  the  heirs  after 
their  death."  In  a  deposition  of  the  wife 
of  Wm.  M.  Thorn,  taken  at  the  same  time, 
she  testified  to  the  possession  by  herself  and 
husband  and  the  loss  as  above  narrated  of 
a  deed  from  Sarah  F.  Anson  and  John  W. 
Anson  to  Job  Thorn,  conveying  the  premises 
in  question,  in  which  It  was  provided  that, 
if  Sarah  F.  Anson  died  before  the  grantee, 
"the  property  was  to  revert  back  to  Job 
Tbom  or  bis  heirs";  and  she  says  she  can- 
not give  the  exact  language  of  the  paper. 
About  three  months  later  the  depositions  of 
Wm.  M.  Thorn  and  his  wife  were  again  taken 
in  behalf  of  plaintiffs,  In  which  each  attempt 
ed  to  state  spedflcally  the  language  of  the 
lost  Instrument  The  two  instruments  thus 
set  out  by  Wm.  H.  Tbom  and  his  wife  in  their 
second  depositions  are  In  Identical  language, 
and  correspond  In  every  material  respect,  and 
with  but  few  slight  verbal  changes,  with  an  al- 
leged copy  attached  as  an  exhibit  to  an  amend- 
m^t  to  their  petition  filed  two  months  prlMr 
to  the  date  of  the  taking  of  the  first  deposi- 
tion of  Wm.  M.  Thorn  and  his  wife.  There 
Is  no  evidence  of  the  execution  or  delivery  | 


of  any  such  Instrument  by  Sarah  T.  Anson 
and  her  husband  to  Job  Thorn  In  1880,  save 
that  furnished  by  the  deposition  of  Wul  M. 
Thorn  and  his  wife  above  referred  to.  In 
which  each  of  them  testified  to  their  presence 
at  the  time  su<^  deed  was  made. 

It  seems  to  us  that  the  testimony  for 
plaintiffs  Is  not  of  that  clear  and  satisfactory 
character  which  Is  required  to  justify  the 
Betting  aside  of  a  tide  based  on  receded  In- 
struments. The  theory  of  plaintiffs  Is  that, 
when  the  land  was  conveyed  by  Crego  to  Mra. 
Anson,  It  was  under  some  arrangement  hy 
which  the  purchase  money  was  furnished  to 
Mrs.  Anson  by  her  father,  and  that  the  al- 
leged deed  on  which  plaintiffs  rely  converted 
the  transaction  into  a  trust,  by  which  Mrs. 
Anson  and  ber  husband  were  to  have  the 
legal  title  and  right  to  use  and  occnpancy  so 
long  as  elthw  of  them  might  live,  the  title  on 
tbelr  death  to  pass,  In  pursuance  of  this  deed, 
to  the  heirs  of  Job  Thorn,  should  he  have 
died  prior  to  the  termination  of  such  life  es- 
tate. It  seems  to  us  incredible  that  such  an 
instrument.  Intended  to  preserve  to  the  heirs 
of  Job  Thorn  property  rights  which  they 
would  be  In  no  position  to  assert  for  an  in- 
definite period  in  the  future,  should  have 
been  executed  without  acknowledgment,  so 
that  the  rights  evidenced  by  it  could  not  be 
made  matter  of  record  until  after  the  deatb 
of  the  grantors,  when  for  the  first  time  such 
rights  could  be  made  available;  and  it  is 
equally  Incredible  that,  although  Job  Thorn 
had  died  In  1884,  Wm.  M.  Thorn,  losing  this 
Instrument;  which  was  delivered  to  him  for 
the  purpose  of  enabling  him  In  behalf  of  him- 
self and  the  other  plaintiffs  to  assert  their 
rights  in  case  of  his  death,  should  have  re- 
frained for  more  than  15  years  from  taking 
steps  to  secure  evidence  of  a  title  which 
confessedly  could  in  no  other  way  be  es- 
tablished than  by  the  restoration  or  proof  of 
this  lost  Instrument  As  already  Indicated, 
the  dqiwsltions  of  Wm.  M.  Thorn  and  his 
wife  are  far  from  satisfactory.  Althoui^ 
plaintiffs  had  in  their  amended  petition  al' 
ready  set  out  a  copy  of  the  deed  which  was 
alleged  to  have  been  lost  these  witnesses, 
io  their  first  deposition,  do  not  purport  to 
give  the  language  of  such  instrument,  nor  to 
state  Its  contents  In  any  such  way  as  would 
support  the  claim  of  plaintiffs;  and  then  In 
tbelr  second  deposition  they  claim  to  be  able 
to  set  out  in  the  identical  language  the  very 
instrument  on  which  plaintiffs  were  relying. 
These  witnesses  do  not  surest  any  way  by 
which  they  were  better  able  in  tbelr  second 
deposition  than  in  their  first  to  recite  the 
language  of  the  Instrument  It  may  be  the 
misfortune  of  the  plaintiffs  that  the  evidence 
on  which  their  rights  were  based  has  been 
lost  and  cannot  be  restored  or  established, 
but  we  think  that  the  evidence  relied  on  is 
not  sufficient  to  Justify  us  in  granting  rell^ 

The  decree  of  the  trial  court  ts  therefore 
affirmed. 
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HERRSTROM  t.  NEWTON  A  N.  W.  R.  CO. 
(Supreme  Court  of  Iowa.  Dec.  16;  1903.) 

1.  RAIUtOADS  —  OONSTBDCTIOn  —  CBOBBXHO 

Pbitatb  Lanm— Statdti. 

Code,  S  2022,  providlii|r  Out,  whan  any 
person  owna  land  on  both  sioea  of  an/  railway, 
the  company  shall,  when  requested,  make  and 
keep  in  good  repair  one  cattle  juard  and  one 
caoeeway,  or  other  adequate  meana  of  ctoaa* 
log  the  Muoe,  at  sneh  reaaonabla  place  u  may 
be  deaiffnated  by  the  owner/'  cootemplatei  aach 
a  crossing  as  shall  connect  tba  sereral  parti  of 
the  owner's  land  without  requiring  him  to  go 
into  the  public  highway. 

2.  Sake— AonoiT  to  Dnxuan  Biain»— In- 

STBCCTIONS. 

In  a  proceeding  against  a  railroad  to  compel 
It  to  construct  a  private  crossing  over  its  track 
where  it  separated  plaintiff's  urm,  defendant 
claimed  tliat  a  bridge  in  the  highway,  which  It 
had  conitructed,  waa  a  compliance  with  the  re- 
quirement of  Code,  I  2022,  I)ecan8e  of  plaintUFa 
assent.  The  court  nibmitted  the  issue  wbethw 
plaintilf  assented  to  the  constraction  of  the 
bridge  In  the  highway  "as  and  for  hia  eroaalnc.** 
The  last  expression  was  explained  In  a  rabsfr- 
quent  instruction  as  meaning  "the  crossing  to 
which  plaintiff  Is  entitled  by  law,"  and  the 
Jury  were  elsewhere  informed  that  the  statute 

SiTe  plaintiff  the  right  to  a  private  crosshig. 
eld  that,  as  so  explained,  the  Inatraetion 

Ki>perly  stated  the  issue  to  be  whethn  the  pul>* 
crossing,  constructed  as  the  parties  bad 
agreed,  was  under  an  arrangement  between 
them  to  be  erected  In  lien  of  a  pifTate  crossing, 
to  which  plaintiff  was' entitled. 
8.  Saus— BtntDEic  or  Psoor. 

Defendant  contended  that  plaintiff  had  ad- 
mitted his  consent  to  building  the  bridge,  but 
not  lu  lieu  of  a  private  crossing.  Held,  that  this 
feature  of  the  defense  was  in  the  nature  of  a 
waiver,  and  cast  the  baiden  of  proof  tberw^ 
on  the  defendant 
4.  Samk— iNSTBucmon— Tbial. 

The  failure  to  tell  the  Jury  in  the  Instruc- 
tion what  would  be  a  sufficient  assent  was  not 
erroneons, 

6.  Same— QuKBTiOH  job  Jubt. 

Evidence  examined,  and  whether  plaintiff 
agreed  to  accept  the  bridge  over  the  public  high- 
way hi  lieu  of  a  private  crosslDg  held  to  no 
more  than  raise  an  Issne  for  the  jury,  ^ewed 
In  tbe  light  most  favorable  to  defendant. 
&  BAin. 

Evidence  examined,  and  held,  that  whether 
a  grade  crossing  at  a  certain  point  would  be 
practicable  and  afford  an  adequate  means  of 
passing  from  one  portion  of  plaintiff's  farm  to 
the  other  waa  a  ^estion  for  the  joty. 
T.  Samb— DmiiBB. 

Tbe  fact  that  the  c<»t  of  an  overhead  croea 
Ing  would  greatly  exceed  the  benefits  to  be  de- 
rived by  plaintiff  Is  not  a  defense,  thon^  it 
ahoold  be  taten  Into  aoeoont  in  deciding  on  tlM 
character  and  location  <^  the  croasing. 

8.  Save— Kind  or  Cbossing. 

Under  Code,  |  2022,  where  a  grade  crossing 
would  be  impracticable  as  an  adequate  means 
of  crossing  from  one  portion  of  the  farm  to 
tbe  other,  but  an  ovwoead  crossing  would  be 
adequate^  tbe  oTerhead  croaalng  must  be  adopted, 
even  though  at  considerable  expense  to  the  rail- 
road company. 

9.  Tbial— Reuabes  of  Coubt. 

Where  the  Issue  whether  there  was  an 
affceement  for  a  grade  crossing  was  not  raised 
by  tbe  answer,  and  there  waa  no  evidence  that 
a  grade  crossing  was  agreed  upon,  the  court 
did  not  err,  in  ruling  on  the  motion  to  direct  a 
verdict,  by  remarking  that  defendant  was  in 
no  poaitiMi  to  avail  itseU  of  an  agreement  for 


a  grade  crossing,  if  made,  and  that  in  any  event 

the  point  was  m  dlspnta 

IOl  PuEADin^-AuHDiisnT— Stbikzhq  Oirr. 

There  was  no  abuse  of  discretion  In  strilc- 
Ing  oat  an  amendment,  filed  by  defendant  after 
argument  to  the  Jnir  tiad  been  oondadad*  al- 
leging that  tbe  partMs  liad  agned  on  a  giade 
crossing  at  a  plact  to  be  determinad  bf  Its 
engineer  and  plaintiff. 

11.  Railboads— Pbitatk  CBOosiKOft— AonoH 
TO  Dbtkbuimb  Riohtb— Pucauino. 

Since,  under  Code,  I  2054,  a  railroad  la 
required  t»  make  a  good  and  sufficient  crossing 
where  its  track  crosses  a  hi^way,  and  every 
citizen  is  bound  to  acquiesce,  answers  alleging 
that  plaintiff,  by  reason  of  bis  acquiescence  in 
and  consent  to  the  construction  of  a  bridiga 
over  a  highway,  but  which  did  not  connect  liis 
farm  where  It  was  parted  by  the  eonstmction 
of  the  d^endant's  road,  was  estopped  from 
insisting  on  another  crossing,  were  properly 
stricken  out;  the  mere  allegation  of  such  con- 
sent or  acquiescence  being  insufficient  as  a  foun- 
dation for  the  plea  of  estc^pel. 

12.  Appbai.  —  OBjBcnoNB  Not  Raised  in 
Tbial  Coubt— Failube  to  Subut  Irtkb- 
BOOATOBiBB— Right  to  CoiiPLAin. 

Though  the  court  might  liave  Inquired 
whether  a  grade  crossing  at  a  certain  point  on 
plaintiff's  land  would  furnish  adequate  means 
of  crossing  defendant's  track,  yet  rae  d^endant, 
having  failed  to  submit  such  an  interrogatoiTi 
was  in  no  situation  to  oomplaio. 

Appeal  from  District  Court,  Boone  Gonnty ; 
J.  H.  Richard,  Judge. 

Action  to  compel  the  constraction  of  an 
overhead  croaalng  at  a  point  designated  by 
tbe  owner  of  land  on  each  side  of  defendant's 
railroad.  Jodgment  as  prayed,  from  which 
defmdant  appeals.  Affirmed. 

Dyer  &  Hull,  for  appellant  Harpel  ft  Ged- 
erqnlBt,  for  appellee^ 

LADD,  X  Tills  is  an  action  In  manOamtw 
to  compel  the  defendant  to  constnict  a 
private  crostfng  orer  Its  track.  The  plain- 
tiff owns  tbe  north  1T%  acres  of  tfaa  S.  E.  ^ 
S.  W.  ^  the  N.  B.  ^  S.  W,  ^  and  tbe  S.  B. 
)4  N.  W,  %  of  section  18.  Tbe  defendantfs 
railroad  enters  the  sontheast  comer  and 
passes  throni^  the  IT^-acre  tract  In  a  north- 
westerly directlffli,  croasihg  the  north  line  a 
little  west  of  Its  coitv,  and  tbm  through  the 
southwest  portion  of  the  lower  40,  Th»o 
tbe  land  on  tbe  sonth,  and  In  January,  1904. 
was  a  public  highway  along  tbe  east  side  of 
the  company  completed  a  bridge  In  tbe  high- 
way over  tbe  r^lroad  at  a  cost  of  1800.  In 
June  foilowtaig  this  highway  was  vacated  from 
the  north  down  to  a  point  below  the  bridge, 
and  another  road  <q;>aied  along  tin  soutli  Une 
of  pIaintlff*B  land  to  the  rlg^t  of  waj  and 
then  diagonally  alcng  it  In  a  southeasterly 
direction  to  the  highway  running  sonth. 
This  left  about  half  tbe  bridge  south  of  the 
south  Une  of  plalntifTs  farm,  and  its  eantw 
somewhat  east  of  tbe  division  Une  between 
his  land  and  that  of  his  neli^btv.  Grouse, 
to  ths  east  Though  the  consmt  of  the 
owneis,  including  plalutlfl,  attadied  to  the 
petition  to  Tscate,  Is  dated  August  81,  1903, 
It  does  not  appear  when  tbe  petition  was 
filed,  and  tbe  president  of  the  company  testi- 
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fled  tbat  ttx9  cbange  i^as  not  contemplated 
when  tbe  bridge  waa  bntlt,  and  for  all  tbat 
appears  It  was  erected  In  compliance  with  sec- 
tlrai  20B4  of  the  Code,  exacting  good,  snffl- 
dent;  and  safe  croaslnfl^  at  all  points  where 
a  railway  croases  ai^  public  road.  Certaln- 
Ir  It  waa  not  a  private  crossing,  and  camwt 
be  80  oonstmed,  even  snbseqnoit  to  the  raea- 
tiou  of 'tbe  highway,  for  it  does  not  connect 
the  two  parts  Into  whlcli  the  railroad  bad 
diTlded  plalnturs  farm.  Section  2022  of  the 
Code  provides  fbBt  "when  any  person  owns 
land  on  both  sides  of  any  railway  tbe  corpo- 
ration owning  the  same  shall,  when  requested 
to  do  BO,  make  and  keep  In  good  repair  one 
cattle  guard  and  one  causeway,  or  other  ade- 
quate means  of  crossing  the  same,  at  such 
reasonable  place  as  may  be  dealeaated  by 
ttie  owner."  Ttals  clearly  contemplates  such 
a  crossing  as  shall  cmnect  tbe  sevaal  parts 
of  tbe  owner's  land  without  requiring  him 
to  go  into  the  public  hl^way.  Otherwise 
public  crossing  would  suffice,  and  ordinarily 
enable  the  owner,  by  going  "around  tbe  road." 
to  readi  the  portion  of  land  across  tbe  tra<aE 
from  Ida  bnlldlngB.  This  bridge,  after  the 
vacation,  merely  affwded  plaintiff  access  to 
the  highw^,  and  only  by  that  means,  rather 
than  by  an  adequate  crossing,  could  be  reach 
Us  land  south  of  the  ralhroad,  and,  unless  the 
plaintiff  assmted  to  this  bridge  In  Ilea  of  the 
private  crosdng  sncb  as  he  waa  entitled  to 
under  tbe  statute,  he  had  the  right  to  a  cross- 
ing which  would  afford  adequate  means  of 
passing  from  one  portion  of  bis  farm  to  the 
other;  and  tiie  court  did  not  err  In  so  In- 
structing the  Jury. 

2.  In  llie  fourth  Instruction  tbe  court  sub- 
mitted tbe  Issue  as  to  whether  tbe  plaintiff 
aasoited  to  ttie  construction  of  the  bridge  In 
tbe  highway  "aa  and  for  his  croralng:**  This 
last  expression  was  explained  In  tbe  eighth 
iDstmctioa  as  meaning  croaaing  to  which 
plantur  Is  entitled  by  law,"  and  the  ^ray 
were  elsewhere  Informed  that  the  statute 
gave  talm  tbe  right  to  a  private  crossing.  As 
so  explained,  we  think  the  Jury  could  not 
have  failed  to  understand  that  the  Issue  to 
be  determined  was  whetho-  the  public  cross- 
ing, constructed  as  the  parties  had  agreed, 
was,  under  an  arrangement  between  them,  to 
be  erected  In  Hen  of  a  private  crossing,  to 
which  plaintiff  was  entitled.  Among  other 
crltlclams.  It  Is  said  tbe  InstructltHt  was  er- 
nmeooB  in  tbat  it  cast  the  burden  of  proof 
on  tbe  defendant.  As  contended,  the  plaintiff 
bad  admitted  his  consult  to  building  of  the 
bridge,  but  not  In  lien  of  a  private  croaslng. 
This  latter  feature  of  tbe  defense  was  in  the 
nature  of  a  waiver,  and  uniformly  the  party 
who  pleads  the  waiver  of  a  rli^t  baa  the 
burden  of  proof.  Again,  it  Is  said  that  the 
jury  waa  not  told  what  would  be  auffldent 
asBoit.  True,  but  Jurors  are  presumed  to 
know  tbe  ordinary  meaning  of  words,  and, 
under  the  Instruction,  any  assent,  of  tbe 
kind  defined,  was  sufficient  Bqually  without 
merit  la  tbe  suggestion  ttiat  the  Jury  might 


have  Inferred  tbat  a  fallura  to  find  that  there 
was  sudi  assent  ended  the  defense.  Of 
course,  it  would  boA  thSm  particular  one,  but 
no  other.  A^itilant  also  nrgea  that  tbe  evi- 
dence conclusively  estehllahed  such  aasent, 
and  therefore  Itt  motion  to  take  the  case 
from  the  Jury  should  have  been  sustelned. 
On  the  contrary,  we  think  it  is  doubtful 
whether  there  waa  any  evidence  upon  which 
a  finding  of  assent  m^ht  have  been  predicat- 
ed. The  president  of  the  company  testlfled 
fliat  at  the  time  tbe  deed  of  the  right  of  way 
was  executed  plaintiff  agreed  to  tbe  location 
and  charactK  of  the  crossing  In  tbe  hli^- 
way,  but  he  does  not  dalm,  save  inferential- 
ly,  tbat  plaintiff  waived  the  rlj^t  to  a  pri- 
vate crossing  to  wblch  the  stetute  entitled 
him.  On  the  othw  band,  plaintiff  and  his 
wife  are  poaitive  that,  though  assoit  was 
given  to  the  hli^way  crossing  aa  constructed. 
It  waa  not  In  lieu  of  a  iHrlvato  crossing,  and 
that  it  waa  then  telked  that  a  crossing  s^um\& 
be  provided  connecting  tbe  two  pwtlons  of 
the  term,  to  be  located  at  a  point  where  be 
and  tbe  company's  engineer  should  de^ 
mine.  Viewing  the  evidence  In  the  light 
most  favorable  to  defOidant,  it  no  more 
than  raised  an  Issue  for  the  Jury. 

jB.  Tbe  cut  in  plaintUTs  land  from  the  cor- 
ner is  fhnn  2S  to  30  feet  deep  tor  a  distance 
of  780  feet,  frron  whldi  point  there  la  a  fill 
88  feet  deep  tvr  200  teet  between  the  banks 
of  a  ravine,  and  from  there  on  a  cut  of  25 
or  SB  feet  For  a  valuable  ctmsideratlon, 
paid  when  the  deed  to  the  right  of  way 
was  oecnted,  plaintiff  waived  all  right  to  a 
erosalng  west  of  this  ravine.  It  is  apparent 
that  a  grade  croulng  would  be  Imivactlcal 
at  any  place  east  of  the  ravine,  save  where 
tile  fill  b^ns.  and  Ite  feasibility  even  there 
la  »ceedlngly  doubtful.  Tbe  ravine  la  66 
feet  below  the  surrounding  surface,  and  ite 
tanks  8teq>— according  to  plaintiff  on  an 
angle  of  45  degrees — and  rough  and  cov»ed 
with  timber.  Grouse  testified  tbat  tbe  banks 
were  so  steep  tiiat  It  would  be  all  a  man  could 
do  to  crawl  up,  and  tbat  In  some  places  a 
ladder  would  be  necessary.  A  deep  ravtoe 
runs  from  tbe  east  parallel  with  the  rail- 
road and  me  or  two  rods  south  of  It  Into 
that  mentioned.  Besides,  tbe  high  embank- 
ments would  obstruct  the  view  of  an  ap- 
proaching train  untU  those  attempting  to  go 
ov&e  would  reach  the  crossing.  The  evidence 
also  Indlcatea  tiiat  tbe  character  of  the  soil 
is  such  as  to  easily  be  washed  out  On  the 
other  hand,  defendant's  engineer  testlfled  that 
a  grade  crossing  could  be  made  "around  tbe 
side  of  the  bill"  at  a  desccmt  of  not  more  than 
SO  degrees.  "Q.  And  grade  out  In  this  man's 
farm?  A.  No;  we  have  tbe  right  of  way 
tlier&  Q.  And  then  you  would  make  a  steep 
road  down  to  the  tra<^,  and  on  tbe  othw  aide 
yon  would  make  a  steep  climb  from  tiie  trade 
— ^Is  that  tbe  Idea?  A.  Hake  a  reasonable 
grade.  Q.  What  do  yon  call  a  reasonable 
grade?  A.  Ten  or  16  feet  in  100.  Q.  Now, 
you  would  have  to  make  the  hl^way  200  or 
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800  feet  away  from  the  railroad  on  each  side 
In  your  cut  for  the  prlTate  road— Isn't  that 
true?  A.  It  lant  necessary  to  have  a  private 
road  there  at  all.  Yon  would  not  want  to 
go  up  there  with  a  wagon  at  all.  Q.  That  Is 
what  you  mean,  not  a  suitable  road  for 
wagons,  but  for  cow  a  to  climb — Is  that  what 
you  mean?  Do  you  mean  to  exclude  the  uso 
of  team  and  wagon  on  the  road?  A.  No,  sir, 
Q.  Then  why  do  you  say  you  wouldn't  hare  to 
use  wagon  and  team?  A.  Because  yon  have 
another  way  of  getting  around  there  with  a 
wagon."  B^ond  this,  the  evidence  of  the 
character  of  the  approach  to  such  a  crossing 
was  not  meat,  and  In  view  of  the  nndlspnted 
evidence  of  the  character  of  the  embankment, 
and  the  equivocal  answers  of  the  engineer,  it 
was  open  to  the  jury  to  saj^  whether  a  grade 
crossing  at  this  point  would  be  practicable 
and  afford  an  adequate  means  of  passing 
from  one  portion  of  the  farm  to  the  other. 

4.  It  Is  urged,  however,  that,  as  the  cost  of 
an  overhead  crossing  will  greatly  exceed  the 
benefits  to  be  derived  by  the  landowner,  the 
defendant  should  not  be  required  to  furnish 
It  Undoubtedly  this  should  be  taken  Into 
account  in  deciding  upon  the  character  and 
location  of  the  crossing,  but  It  Is  not  a  de- 
fense. The  right  of  way  Is  acquired  upon 
the  condition  that  an  adequate  crossing  will 
be  furnished  the  owner.  State  v.  Mason 
City  &  Ft  Dodge  Ry.,  85  Iowa,  516,  52  N.  W. 
490 ;  and  this,  without  reference  to  the  cost 
Involved.  Such  cost  may  be  kept  In  view  In 
determining  the  grade  of  the  road  and 
through  what  land  it  shall  be  located,  but  will 
not  defeat  the  owner's  right  to  an  adequate 
crossing  after  his  farm  has  been  severed  by 
the  appropriation  of  the  right  of  way,  espe- 
cially as  the  right  to  such  crossing  is  conceded 
In  estimating  the  compensation  to  which  he 
ts  entitled.  Guinn  v.  Ry.,  126  Iowa,  301,  101 
N.  W.  04.  If,  then,  the  grade  crossing  was 
impracticable  as  an  adequate  means  of  cross- 
ing from  obe  portion  of  the  farm  to  the  other, 
as  the  Jury  found,  it  must  be  rejected  and  the 
overhead  crossing,  conceded  to  be  adequate, 
adopted  In  Its  stead,  even  though  this  may  be 
at  considerable  expense  to  the  railroad  com- 
pany. 

6.  In  ruling  on  the  motion  to  direct  a  ver- 
dict, the  court  remarked  that  defendant  was 
in  no  position  to  avail  Itself  of  an  agreement 
for  a  grade  crossing,  if  made,  and  in  any 
event  this  point  was  In  dispute.  This  was 
correct  in  law  as  well  as  In  fact,  because  no 
such  Issue  was  raised  by  the  answer,  and, 
though  a  grade  crossing  appears  to  have 
been  discussed,  no  one  testified  that  it  was 
agreed  upon. 

6.  After  arg>iment  to  the  Jury  had  been  con- 
cluded defendant  flled  an  amendment  ai- 
ling that  the  parties  had  agreed  upon  a 
grade  crossing  at  a  place  to  be  determined  by 
its  engineer  and  plaintiff.  It  was  stricken 
on  motion.  In  this  there  was  no  abuse  of 
discretion.  Issues  should  not  be  injected 
after  QpptvtDulty  of  d^te  has  been  dosed, 


save  upon  a  very  clear  showing  tiut  Justice 

will  be  promoted  thereby. 

7.  Defendant,  In  three  paragraphs  of  Its 
answer,  alleged  tliat  plaintiff,  by  reason  of 
his  acquiescence  in  and  consent  to  the  con- 
structlon  of  the  bridge,  is  estopped  from  In- 
sisting on  another  crossing.  These  were 
stricken  on  motion.  The  ruling  was  correct 
The  company  was  required  by  law  to  make 
a  good,  safe,  and  sufficient  crossing  where  the 
bridge  was  placed,  and  in  that  every  dtizeu 
was  bound  to  acquiesce,  and  could  not  be 
heard  to  object  This  being  true,  the  mere 
auction  of  such  consent  or  acquiescence 
was  insufficient  as  a  foundatlcm  for  the  plea 
of  estoppel. 

8.  What  we  have  said  Indicates  that  the 
Instructions  asked  were  rightly  refused.  The 
fault  found  with  the  fifth  instruction  Is 
hypercritical,  and  does  not  demand  discus- 
sion. All  of  the  Interrogatories  call  for 
ultimate  facts  Inhering  In  the  verdict,  and 
are  within  the  rules  approved  In  Morb^  v. 
Ry.,  116  Iowa,  84,  88  N.  W.  105.  The  court 
might  well  have  inquired  whether  a  grad^ 
crossing  where  the  fill  begins  would  furnish 
adequate  means  of  crossing  the  track,  but 
the  defendant,  as  It  failed  to  submit  such  an 
interrogatory,  is  not  In  a  situation  to  com- 
plain. 

The  record  is  without  error,  and  the  Jodg- 
ment  is  affirmed. 


HAHII/rON  v.  JOS.  SGHLIIZ  BBDWINQ 
C!0.  et  al. 

(Supreme  Court  of  Iowa.   Dec  14,  1906.) 

1.  Tbial— Motion  to  Diuot  Vebdiot— Qub- 
tions  considebeo. 

For  the  purposes  of  a  motion  to  direct  a 
verdict,  rulinga  had  in  connection  with  the 
introduction  of  evidence  must  be  regarded  as 
the  law  of  the  case. 

2.  Appeal— Motion  to  Dibbct -VBBDior— Rk- 

VIKW  or  RtTLlNO. 

In  revl«wing  the  ruling  of  the  lower  court 
denying  plaintlifa  motion  to  direct  a  verdict, 
the  Supreme  Court  is  required  to  give  defendant 
the  benefit  of  fiaa  most  favimble  eonstmcUtm 
the  evideiUM  as  a  whole  will  reasonably  bear. 

[Ed.  Note. — For  cases  in  point  see  vol.  8, 
Cent  Dig.  Appeal  and  Elrror,  |  4024.] 

S.  Saus  —  Flaoi  or  Salb  —  QuBsnoif  fob 

JUBT. 

That  the  seller,  residing  In  another  state, 
took  a  bill  of  lading  In  the  name  of  iti  local 
manager,  who  Indorsed  the  same,  and  that  it 
was  forwarded  with  a  draft  showing  that  a 
delivery  of  the  goods  was  not  to  be  made  to 
the  buyer  in  this  state  until  payment  of  the 
price,  did  not,  as  matter  of  law,  show  tliat  t£e 
sale  took  place  in  this  state,  bat  the  question 
waa  for  the  jury  to  determine  upon  all  the  tacts. 

[Ed.  Note.— For  cases  in  point,  ssa  yd,  43, 
Cent  Dig.  Sales.  8  164.] 

4.  Intoxioatino   Liquobs  —  BxooTKBT  or 
Patments  fob  Liquob. 

Code,  I  2426.  providing  that  all  paymmts 
for  intoxicating  liquor  sold  In  vtdatimi  of  this 
chapter  shall  be  held  to  have  been  received  in 
violation  of  law,  and  to  have  been  received  upon 
a  valid  promise  and  agreement  of  the  receiver 
to  pay  on  demand  to  the  person  tumidilnf  such 
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consldmtloii  Ou  amoont  of  said  money,  Umiti 
the  richt  of  action  to  recover  payments  to  those 
cases  only  where  the  llqaor  is  sold  in  this  state. 

IBH.  Not& — For  cases  in  point,  see  toL  29, 
Gent  Diff.  Intozicatlog  Liqnors,  8S  482-484.] 

Sw  Btidehce  —  Adubsioiiis  bt  AosnTft— Au- 

TBOBITT. 

Where  an  ag«it  assnmed  to  avne  to  an 
arrangement  for  transacting  business,  and  the 
arrangement  agreed  opon  by  him  was  ratified 
by  his  principal,  the  conversations  between  such 
agent  and  the  other  party  to  the  arrangement 
are  admissible  In  evidence  for  the  purpose  of 
showing  the  agreement,  witboat  reference  to  the 
measure  of  authority  prerloaily  ^toi  to  the 
agent. 

6.  Sams  —  Opinion  Btidshob  •- OonaLmion 

OT  Witness. 
Testimony  of  defendant's  manager  as  to 
tlie  Intention  of  defendant  In  taking  bills  of 
lading  In  his  name  and  forwarding  them  In- 
dorsed, with  draft  attached,  to  a  bank  in  an- 
other state,  is  inadmisrible  as  the  conclnsion 
of  tho  witness. 

[Bd.  Note. — ^For  eases  in  point,  aes  roL  20, 
Gent.  Dig.  BTidence,  {  2157.] 

Appeal  from  District  Oonrt,  linn  County: 
W.  N.  Trelchler,  Judge. 

Action  tinder  tbe  statute  of  this  state  to 
recoTcr  moneys  paid  by  plaintiff  to  tbe  de- 
fendant Job.  Schlltx  Brewing  Company  as 
the  pnrchase  price  of  intoxicating  llqnors, 
sold,  as  alleged,  by  said  company  to  plalntlflt 
In  tills  state,  contrary  to  the  laws  thereof. 
Tbere  was  a  Jury  trial,  resnlttng  In  a  verdict 
and  Judgment  In  favor  of  defendants.  Tlie 
plalntlfr  ajppeala.  Beversed. 

Rtekel,  OnK^CT  A  Tonrtellot  and  Jotan  A. 
Iteed,  tor  appelant.  Hubbard,  Dawley  & 
Wheeler  and  IiliUer,  Noyea,  Miller  &  Wm, 
for  appelleea. 

BISHOP.  J.  The  atatnte  proTlsion  iqHm 
which  this  action  is  based  la  a  part  of  tbe 
general  diapter  <^  the  Code  prohibiting  the 
traffic  In  intoxicating  llanor  In  this  state  <m 
the  part  of  all  peraona  save  those  holding  a 
permit  or  omilng  within  the  provisions  of 
the  mulct  law,  so  called,  and  such  provision 
reads  aa  folknrs:  "All  paymaits  or  com- 
pensation for  Intoxicating  liquor  sold  in 
violation  of  this  chapt»r,  •  *  *  shall  be 
held  to  have  been  received  Sa  vlolatton  of 
law,  and  to  have  been  received  upon  a  valid 
promise  and  agreanoit  of  the  receiver  to  pay 
on  demand  to  the  person  furnishing  sucb  con- 
slderatlon,  tbe  amount  of  aald  money,"  etc. 
Oode,  I  2423.  The  averments  of  the  peti- 
tion are  that  between  June  30,  XSGS,  and  May 
11,  1899,  the  defendant  company,  a  corpora- 
tion of  the  state  of  Wisconsin,  and  residing 
in  aald  state,  sold  and  delivered  to  plaintiff, 
at  Cedar  Rapids,  this  state,  intoxicating 
liquor,  to  wit  beer  in  barrels,  k^s,  and 
bottles,  tor  which  plaintiff  paid  to  defendant 
tbe  aggregate  sum  of  $5,138.35;  that  all  such 
beer  was  sold  to  plaintiff  by  defendant  with- 
out right  and  in  violation  of  the  intoxicating 
liquor  laws  of  this  state.  Judgment  Is  de- 
manded accordingly  for  said  sum.  Tbe  de- 
fendant by  its  answer  admits  that  between 


tbe  dates  aa  claimed  In  the  petition  It  sold 
beer  to  the  plaintiff,  and  admits  that  plain- 
tiff has  paid  to  it  on  account  itf  mdh  sales, 
the  qnm  in  the  aggregate  for  which  Judg- 
ment is  now  by  hbn  demanded.  The  defend- 
ant denies,  however,  that  said  sales  and  de- 
livery of  beer,  or  any  thereof,  were  made  at 
Cedar  Rapids,  or  In  violation  of  the  laws  of 
this  stete,  and  alleges  that  on  tbB  contrary 
all  such  sales  were  made  and  consummated 
in  the  state  of  Wisconsin  upon  a  valid  prom- 
ise and  agreonent  for  paym«it  upon  cour 
tracts  legally  made  in  said  state  of  Wlscon- 
aln;  tbat  all  the  moneys  received  by  it  from 
plaintiff  were  paid  under  aald  contracts,  and 
wore  paid  and  rectfved  without  violation  of 
law. 

Sndi  was  tha  aole  issue  tendered  and  up- 
on which  the  case  was  tried  in  tbe  court  be* 
low.  From  this,  and  passing  for  the  moment 
questions  arising  out  of  the  conduct  of  the 
trial.  It  becomes  wpannt  that  the  jnindpal 
qoeetkm  for  our  determination  Is  whether 
the  sales  of  beer  upon  which  the  action  Is 
primarily  bottomed,  were  made  in  this  stete. 
And  particularly  does  this  follow  because  It 
Is  conceded  by  counsel  for  appellee  In  argu- 
ment that  if  so  made,  they  were  In  violation  of 
law.  and  plaintiff  may  recover  aa  sought  In 
this  action.  Appellant  not  only  insists  that 
the  sales  were  made  In  this  state,  but  asserte 
that  If  the  facte  were  as  contended  for  by 
appellee,  the  taint  of  Ill^allty  attached,  so 
as  to  support  a  recovery  as  prayed  In  this 
action.  The  questloa  arises  first  upon  ex- 
ception to  the  ruling  of  the  trial  court  deny- 
ing the  motion  of  plaintiff  for  an  Instructed 
verdict  In  his  favor  made  at  the  close  of  all 
the  evidence  In  the  case,  and  again  upon  ex- 
ception to  the  ruling  of  the  court  refualng  to 
set  aalde  the  verdict  of  the  Jury  and  to  grant 
a  new  trial. 

1.  The  motion  for  an  instructed  verdict 
<diallet«sd  ttie  right  of  defendant  in  any 
event  and  aa  a  matter  of  law,  to  have  a  ver- 
dict in  ite  favor.  In  considering  this  bran<^ 
of  the  case  we  need  not  sb^  to  pass  Judgment 
up<m  tbe  many  assignmente  of  error  based 
upon  rulings  had  in  connectUm  with  the  In- 
troduction of  tbe  evidence.  For  the  purposes 
of  a  motion  to  direct  a  verdict  such  rulings 
must  be  regarded  as  law  of  the  case.  In 
taking  up  the  ruling  upon  this  motion  for 
review,  we  are  required  to  give  to  defend- 
ant the  benefit  of  tbe  most  favorable  con- 
structioa  the  evidence  as  a  whole  will  reasona- 
bly bear.  Guest  v,  Burlington,  eta,  Co.,  74 
Iowa,  457.  38  X.  W.  15& 

Stated  briefly  as  may  be,  these  facte  are 
disclosed  by  the  record:  In  September,  1887, 
the  plaintiff,  residing  In  Cedar  Rapids,  this 
state,  and  engaged  In  the  business  of  dealing 
in  Intoxicating  liquors  under  the  mulct  law, 
so  called,  of  this  state,  entered  Into  an 
agreement  In  writing  with  the  defendant  in 
which  it  is  recited  tbat  defendant  has  con- 
sented to  erect  certeln  bolldlngs  and  equlp- 
mente  In  the  city  of  Cedar  Raplda,  of 
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which  plaintiff  18  to  be  Intrusted  with  the 
care  and  manacement;  etc.  It  le  then  ivovlded 
that  plaintiff  "agrees  to  buy,  for  and  during 
Uie  next  ten  yeare,  all  the  beer  needed  and 
used  In  hla  bualnen,  from  aald  Jos.  Schllts 
Brewing  Ca,  *  *  *  and  in  conforml^ 
to  the  by-laws,  rales  and  regnlatlona  print- 
ed on  the  back  thereof.  *  *  *  This  agree- 
ment shall  be  in  force  for  ten  years  from 
the  day  the  aame  Is  cowiterdgned  at  Mil- 
wankee.  but  the  Brewing  Oo.  reaerres  the 
right  to  tmninate  the  same  at  any  time,** 
etc.  Across  the  mar^  of  the  writing  was 
the  followli^:  "Not  valid  nutil  conntn- 
signed  and  sealed  at  the  general  office  In 
Milwaukee,  Wis.'*  On  the  back  of  tm  writ- 
ing was  this,  among  other  things:  "The 
attention  of  all  parties  dealing  with  the 
Jos.  Scblltx  Brewing  Go.  la  called  to  the 
followli^  by-laws,  mles  and  regolatlons: 
Authority  of  agents.  No  one  can  bind  this 
company  or  contract  any  debt  In  Its  be- 
half, unless  a  general  officer  of  the  company, 
or  specially  authorised  by  resolution  of  the 
board  of  directors.  Sale  and  delivery.  No 
order  or  agreement  for  the  purchase  of  beer 
will  be  considered  as  binding  upon  thla  com- 
pany until  received  and  accepted  at  tlje 
general  office  in  Milwaukee.  All  shipments 
will  be  made  from  Milwaukee,  and  are  at 
the  risk  of  the  purchaser  from  ttie  moment 
when  delivery  Is  made  to  a  regular  common 
carrier."  The  agreement  was  signed  on 
Its  face  by  plaintiff,  and  by  a  special  agent 
of  the  brewing  company;  and  this  also  ap- 
pears: "Countersigned,  sealed,  and  delivered 
at  Milwaukee,  Sept  1,  1897.  [Signed]  Job. 
Schlltz  Brewing  Co.'*  On  September  S,  18- 
97,  a  supplementary  agreement  was  entered 
Into  between  the  same  parties,  In  substance 
that  plaintiff  "agrees  to  purcbase-and  handle 
exclusively,  on  the  terms  printed  on  the 
back  thereof,  the  beer  of  tbe  Jos.  Schlltz 
Brewing  Company  during  the  period  from 
Sept.  1,  1897,  until  otherwise  changed,  at 
the  following  prices,  etc.,  and  to  pay  for  the 
same  In  the  following  manner:  Terms  30 
days,  with  credit  limit  of  four  ears.  All 
payments  to  be  made  at  the  office  of  the  said 
Brewing  Company  In  the  city  of  Milwaukee, 
Wisconsin."  Tbls  agreement '  was  Indorsed 
on  the  face  margin  and  bore  the  same  mat- 
ter upon  tbe  back  as  tb^  former  agreement 
above  set  out,  and  was  executed  In  the  same 
manner  as  tbe  former  agreement.  There- 
after orders  were  sent  by  plaintiff  from  Ced- 
ar Rapids  by  mail  or  wire  to  defendant  at 
Milwaukee,  and  the  latter  delivered  beer  Id 
accordance  with  each  order  to  a  carrier  at 
Milwaukee,  cbarged  the  goods  to  plaintiff  on 
Its  books  of  account,  and  mailed  to  blm  an 
invoice  of  the  shipment.  None  of  the  ship- 
ments made  prior  to  June  28,  1898,  or  pay- 
ments made  on  account  thereof,  are  drawn 
In  question  In  this  case,  in  the  sense  that 
any  recovery  Is  asked  on  account  thereof. 
It  appears,  howevert  from  tbe  correspond- 


ence between  the  parties,  that  the  brewing 
company  professed  considerable  annoyance 
on  account  of  plaintiff  falling  to  ke^  within 
the  credit  limit  prescribed  by  the  agreement 
and  by  fallbq;  to  make  remittances  when 
due;  and  It  followed  that  acceptance  of  or- 
ders were  frequently  delayed  until  payments 
as  demanded  lutd  been  made.  It  does  not 
ai^ar,  however,  that  defendant  at  any  time 
made  declaration  at  Its  purpose  to  terminate 
the  relations  under  the  agreement  nor  did 
plaintiff  In  any  way  suggest  a  de^re  upon 
his  part  that  the  relationship  be  brought  to 
an  end.  His  concern  seems  to  luive  been 
confined  solely  to  an  extension  of  his  credit 
limit  On  June  28,  1896,  plaintiff  wired  de- 
fendant: "Am  having  financial  difficulty. 
Will  advise  fully  by  mail."  And  two  days 
later  he  wrote  defendant  rehearsing  bis 
financial  troubles,  and  stetlng  In  substance 
that  his  lack  of  cqiltol  would  not  permit 
him  to  continue  presrait  amngemrats,  un- 
less accorded  an  extension  of  his  line  of  cred- 
it. He  speaks  of  having  glvrai  one  Stewart 
standing  In  the  relation  to  him  of  a  surety, 
a  bin  of  sale  to  protect  him,  and  to  avoid 
proceedings  on  the  part  of  other  creditors. 
This  statement  is  then  made:  "We  do  not 
want  to  quit  the  business  and  will  not  do  so 
unless  this  arrangement  of  extra  caidtal 
be  an  absolute  Impossibility.**  Tbe  letter 
closes  thus:  "Klndy  let  us  know  if  this 
thing  can  be  arranged,  and.  If  so,  in  ^at 
shape  it  will  be?"  Defendant  did  not  re- 
ply to  the  letter,  but  on  June  27th  it  sent 
a  traveling  agent  one  Schmidt  to  Cedar 
Rapids.  On  that  day,  and  as  one  result  at 
least  of  the  visit  Schmidt  wired  the  brew- 
Ing  company  as  follows:  "If  possible  to-day 
bill  of  lading  attached  Hamilton  five  barrels, 
eighty  halves,"  etc.  In  response  to  this  the 
defendant  placed  on  board  car  at  Milwaukee 
the  quantity  of  beer  as  called  for  In  tbe 
telegram,  and  took  the  bill  of  lading  in  the 
name  of  Paul  Bodenback,  Cedar  Rapids, 
Iowa,  with  notation,  "Notify  J.  Hamilton." 
The  bill  of  lading  was  at  once  Indorsed  In 
blank  by  Bodenback,  wbo.  It  appears,  was 
manager  of  the  defendant  company  and  In 
charge  of  Its  office  at  Milwaukee;  and  with 
draft  for  the  purchase  price  of  the  shipment 
the  bill  was  then  sent  to  a  bank  at  Cedar 
Rapids.  The  beer  was  at  once  charged  to 
plaintiff  on  defendant's  books,  and  a  letter 
advising  of  tbe  shipment  with  Invoice  and 
notice  of  the  draft,  was  mailed  to  plaintiff. 
Plaintiff  paid  the  draft  at  the  bank,  took  up 
tbe  bill  of  lading,  and  upon  presentation 
thereof  received  tbe  beer  from  the  carrier. 
Tliereafter  plaintiff  sent  to  defendant  at 
Milwaukee,  orders  by  mall  or  wire,  and 
there  was  shipped  to  him  on  different  dates, 
ending  May  11,  1899,  11  other  car  loads  of 
beer,  each  shipment  being  made  under  like 
circumstances  and  In  the  same  way  as  the 
shipment  of  June  2Sth.  The  freight  on  each 
shipment  was  paid  hy  plaintiff  at  tbe  time 
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tlie  beer  wu  tnmed  orar  to  blm  tbe 
eaiTler.  It  may  be  added  that  tbe  evUteace 
teavea  no  nxnn  to  doubt  tbat  plaintiff  con- 
sented to,  If  h«  md  not  liuplre,  tbe  tdo> 
fram  amt  to  Milwaukee  by  Sebmldt  And 
It  appears  tbat  In  the  next  order  sent  In 
by  bbn,  and  ponlbly  to  tbe  same  tfteet  in 
otfaen,  be  saya,  '*Tou  may  ablp  to  your  own 
order  wltb  Ull  of  lading  to  ibe  bank  aa  be* 
fore."  Tbat  by  the  Schmidt  tel^ram  It 
waa  meant  that  the  shipment.  If  made, 
abouUl  be  subject  to  payment  of  the  pur- 
ebaso  price  btfore  beli^  released  by  the 
carrier,  Is  not  queetloned. 

Tbe  precise  contmtkm  of  counsel  tor  ap* 
pellant  la  tbat  the  effect  .of  the  sltnation  aa 
made  tbe  sending  of  Qie'  Sebmldt  tele- 
^m  was  to  abrogate  the  Initial  agreement 
and  to  inaugnrato  a  wholly  new  system  of 
dealing;  tbat  under  tbe  drcumstancea  there- 
of tbe  shipments  made  were  of  the  gooda  of 
defendant,  and  In  legal  effect  were  no  more 
than  shipments  O.  O.  D.  (collect  on  delivery), 
and  hence  tbat  tbe  locus  of  all  snch  saUs 
was  In  this  statfe  Now,  aa  between  vendor 
and  vendee— and  we  have  no  other  relatlon- 
flhlp  to  consider  here — a  contract  of  sale 
takes  place  when  and  where  as  may  be 
agreed  upon  between  the  parties.  And  In 
every  case  the  question  is  one  of  Intention. 
That  such  Is  the  general  rule  all  the  books 
are  agreed.  Clark  v.  8-haunon  (Iowa)  91 
N.  W.  923;  Bank  v.  Reno,  73  Iowa,  145,  34 
N.  W.  796;  Welch  v.  ^ples,  103  Iowa,  389, 
72  N.  W.  548.  The  contract  of  sale  Involves 
no  more  than  a  transfer  of  the  title  to  the 
property  which  is  the  subject  thereof.  And 
the  contract  Is  said  to  be  complete  when  the 
seller  parts  with  all  further  control  over 
tbe  title.  As  the  contract  has  to  do  with  the 
title  alone,  it  follows  that  a  delivery,  either 
actual  or  conatmctlve.  Is  not  essential  there- 
to. Delivery,  however,  may  be  Important 
to  be  considered  In  dome  cases,  as,  for  In- 
stance, where  such  Is  adopted  by  tbe  seller 
as  the  method  of  expressing  his  consent  to 
sell.  Thus,  where  an  order  for  goods  Is  com- 
mmilcated  by  mall,  being  the  equivalent  of 
an  offer  to  buy,  some  affirmative  act  on  tbe 
part  of  tbe  seller  is,  of  course,  necessary  to  a 
contract,  and  such  may  consist  simply  of  a 
delivery  of  the  goods  ordered  to  a  common 
carrier,  to  be  transported  to  the  proposing 
purchaser.  In  such  cases  delivery  Inheres 
in  the  contract  to  the  extent  that  It  serves 
to  evidence  an  acceptance  of  the  proposition 
to  buy.  And  the  authorities  are  agreed  gen- 
erally tbat  In  such  cases  the  intention  of  the 
parties  is  manifest,  and  that  the  sale  Is 
complete  from  the  moment  delivery  Is  made 
to  the  carrier.  Wind  v.  Her,  93  Iowa,  316, 
61  N.  W.  1001,  27  L.  R.  A.  219;  Benjamin 
on  Sales;  Am.  &  Eng.  Ency.  Law.  From 
what  we  have  said  It  follows  that  the  fact 
that  the  seller  retains  the  property  under 
his  control  Is  not  at  all  Inconsistent  with  a 
tranafor  of  tbe  title  thereto.  He  may  so 


retain  to  accommodate  some  purpose  of  tbe 
Tender  tnr  he  may  do  so  on  hla  own  ac- 
coont  BM  seenxlty  for  tbe  payment  of  tbe  pur> 
chase  price.  In  the  latter  case,  he  holds  the 
property  iu  bailee  for  purchaser,  with 
a  Uen  thereon  for  the  purchase  price  due- 
him.  Clari:  t.  Shannon,  supra. 

Now,  It  win  be  obaerred  that  tbe  Initial 
agreement  between  these  parties  was  not  of 
a  contract  of  sale  It  amounted  to  no  more 
than  an  agreement  looking  to  and  intended 
to  govern  future  sales.  And  we  are  not 
prepared  to  agree  with  counsel  tbat  the 
record  shows  conclusively  an  intention  to 
abandon  such  initial  agreement  Quite  to 
the  contrary,  there  Is  warrant  for  the  con- 
clusion that,  within  tbe  specific  purpose  of 
tbe  parties,  the  agreement  relationship  was 
to  continue,  modified  only  In  respect  of  the 
matter  of  credit  and  terms  of  payment;  In 
other  words,  that  plaintiff  consented  to  con- 
tinue bis  purchases,  and  defendant  consented 
to  make  the  shipments,  on  the  modified 
basis  that  payment  was  to  precede  posses- 
sion In  fact  Such  conclusion  has  strong 
support  In  the  fact  that  no  other  change  was 
at  any  time  suggested  or  took  place.  De- 
fendant continued  to  accept  orders  and  to 
keep  its  account  with  plaintiff  as  before, 
and  the  latter  not  only  continued  in  the 
possession  and  use  of  the  properly  furnished 
to  him  by  defendant  under  the  initial  agree- 
ment but  called  for,  apparently  as  matter 
of  right,  and  was  given  the  use  of,  other 
items  of  property  conceived  by  blm  to  be 
necessarx  for  bis  business  use.  Moreover, 
It  was  well  known  that  the  defendant  had 
no  right  to  make  sales  of  liquor  In  this 
state;  and  especially,  to  support  an  action 
of  this  kind,  it  will  not  be  presumed  that 
parties  have  proceeded  by  deliberate  Inten- 
tion, tbe  one  to  enter  upon  a  series  of  trans- 
actions each  one  involving  an  act  made 
criminal  under  the  laws  of  this  state,  and 
the  other  to  connive  therein,  in  the  sense, 
at  least,  of  making  the  guilty  transactions 
possible.  Accordingly  we  think  such  agree- 
ment and  the  condition  of  affairs  that  had 
grown  up  thereunder,'  proper  matters  to  be 
taken  into  account  in  reacbing  a  conclusion 
upon  the  question  as  now  made  in  tbe  case. 

We  come,  then,  to  consider  in  what  way 
and  how  far  the  sltnatlou  must  be  regarded 
as  controlled  by  tbe  manner  in  which  the 
subsequent  dealings  were  carried  on  between 
the  parties.  And  here  it  Is  to  be  observed 
that  to  establish  the  locus  of  the  sales  as 
In  tbls  state  tbe  appellant  relies  upon  the 
primary  fact  that  the  bills  of  lading  were 
taken  in  the  name  of  Bodenback,  and  second- 
arily upon  the  fact  that  In  the  case  of  each 
shipment  payment  of  the  draft  accompauy- 
Ing  tbe  bill  was  made  a  condition  pre- 
cedent to  the  release  of  the  goods.  To  be- 
gin with,  it  Is  to  be  said  that  a  bill  of  lading 
does  not  stand  for  the  contract  as  between 
vender  and  vendes;  on  the  ecmtraryt  it  Is  a 
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receipt  given  by  tbe  carrier  for  the  goods, 
coqpled  with  an  agreement  Cor  tbaSr  car- 
riage according  to  tbe  tenna  In  tbe  bill 
cAyiWwia.  6  Qyc.  p.  41SA.  Bnt,  wblle  tbl> 
la  true,  It  la  aometimea  material  to  conalder 
tbe  bill,  and  tbe  tenna  ttereof,  In  arrlTlng 
at  a  conclnalon  aa  to  tbe  contract  relation 
of  tbe  partlea,  and  iiaitlcnlarly  wbere,  aa  In 
tblB  caie,  qneattona  of  time  and  place  are 
of  controlling  Importance.  Hbxm,  In  a  case 
preamttng  a  atmple  order  for  goods,  respond- 
ed  to  by  a  ablpment  of  ancb  gooda  with  bill 
<d:  lading  takm  In  tbe  name  of  the  shipper 
or  some  third  person  of  bis  selection,  and  tbe 
transaction  la  not  otberwlae  explained,  it  baa 
treqnently  been  held  that  title  does  not  pass 
ontil  there  la  mannal  delivery  of  the  gooda 
to  the  jnwpoaing  purchaser.  And  this  la 
80  becanae  ont  of  snch  transaction  there 
arises  a  preaomptlott  that  the  shipper  in- 
tends  to  retain  tbe  Jus  disponendl  of  the 
goods.  Up  to  the  point  of  dellva7  Uiere 
baa  betti  no  more  than  a  qnalifled  acceptance 
of  the  offer  to  bny,  and  hence  delivery  be- 
came essential  to  a  completed  contract 
Among  snch  caaea  are  tbe  following:  For- 
chelmer  v.  Stewart.  66  Iowa,  ^8,  22  N.  W. 
88^  64  Am.  Bep.  80;  Ayres  t.  Dorsey  Co., 
101  Iowa.  141,  70  N.  W.  111.  68  Am.  St  Bep. 
876;  Bank  v.  Milling  Co.,  lOS  Iowa,  018,  72 
N.  W.  689;  Brown  v.  Wleland,  116  Iowa,  711, 
89  N.  W.  17,  61  L.  R.  A.  417.  In  the  Forchel- 
mer  Case  it  api>eared  that  the  defendant  was 
a  merchant  doing  bnelneaa  In  tht8  Btate, 
and  plaintiff  a  merchant  doing  business  in 
the  state  of  Alabama.  Plaintiff  qrdered  of 
defendant  a  quantity  of  hams,  and  the  lat- 
ter, upon  making  shipment  took  the  bill  of 
lading  In  his  own  name.  Upon  recelviag  the 
bill,  he  Indorsed  tbe  same  In  blank,  and, 
having  attached  thereto  a  sight  draft  for  the 
purchase  price  of  the  bams,  he  delivered  tbe 
same  to  bis  banker,  and,  according  to  a 
custom  of  doing  buslneas,  received  credit 
for  the  amount  of  tbe  draft  In  his  bank 
account  It  was  held  that  title  did  not  pass 
to  plaintiff  until  the  bill  of  lading  was  sur- 
reudered  to  him,  and  tbe  holding  was  put 
upon  the  ground  that  defendant  by  taking 
tbe  bill  In  his  own  name,  had  not  only  re- 
tained the  right  to  make  dl^sltion  of  the 
goods,  bnt  that  be  bad  done  so  with  an  ap- 
parent object  and  had  carried  that  object 
Into  effect  by  transferring  tbe  bill,  and  hence 
tbe  gooda,  to  the  bank.  It  is  the  evident 
thought  of  the  opinion  that  under  such 
circumstances,  there  could  be  no  room  for 
saying  that  a  completed  contract  of  sale  to 
plaintiff  had  taken  place.  In  Brown  v.  Wle- 
land, It  appears  that  plaintiff,  having  re- 
ceived an  order  for  goods,  made  shipment 
taking  tbe  bill  of  lading  la  bis  own  name. 
Tbe  bill  was  sent  to  a  third  party,  with  di- 
rections as  to  a  settlement  for  the  purchase 
price.  Defendant  upon  being  advised  of  the 
terms,  refused  to  accede  thereto,  and  it  would 
seem  that  one  of  the  reasons  therefor  was 


ttat  he  bad  reroM  bis  order  for  flie  goods. 
After  the  goods  had  arrived  at  their  destbia- 
tlon,  and  as  a  result  of  negotUitlons,  new 
terms  were  agreed  upon  and  the  bill  of 
lading  was  then  dellvwed.  In  view  of  such 
drcnmstancea,  it  was  beld  that  plaintiff,  the 
Clipper,  did  not  part  with  his  title  to  tbe 
gooda  until  after  tiie  new  terms  of  sale  bad 
been  agreed  upon,  under  which  the  bill  was 
delivered,  ^le  doctrine  of  tbe  caeee  (and 
many  others  mlgbt  be  cited  to  tbe  same 
effect)  la  thus  ateted  by  Mr.  Ben^mln :  "The 
fact  of  making  tiie  bill  of  lading  dcdlverable 
to  tbe  order  of  the  vMidor  b.  irtwn  not  re- 
butted evidence  to  the  cmtraiy*  almost 
decisive  to  show, his  Intention  to  reserve 
Jos  dlq^noidi  and  to  prevent  the  propoty 
from  pasdng  to  the  vendee."  Boijamln  on 
Sales  (188S)  p.  388. 

As  already  ateted.  howevw,  tbe  queatloD, 
In  Ite  lart  analysis.  Is  <me  of  Intoitlon ;  and 
"the  prima  fade  conduskn  that  the  vender 
reserves  the  jus  disponendl,  whoi  the  bill  of 
lading  ia  to  bis  order,  may  be  rebutted  1^ 
proof  that  In  ao  doing  be  acted  aa  agent 
for  the  vendee,  and  did  not  Intend  to  retain 
control  of  tbe  property,  and  it  Is  for  Uw 
Jury  to  determine  as  a  question  of  tact  what 
tbe  real  Intention  was."  Benjamin  on  Sales, 
p.  888;  1  Mecbon  on  Sales,  p.  601;  Brown  v. 
Wleland,  supra;  Bmery  v.  Bank,  2S  Ohio  St 
860.  18  Am.  R^.  289;  Straus  v.  Wesael,  80 
Ohio  St  211;  Gibbons  v.  Robinson,  68  Mich. 
146,  29  N.  W.  588;  Dows  V.  Bank.  91  U.  8.. 
618.  23  L.  Ed.  214;  Hobart  v.  Llttlefield,  13 
R.  I.  841;  Bank  v.  Bangs.  102  Masa.  281; 
Wlgton  V.  Bowley,  180  Mass.  2S2;  Osbom  v. 
Lumber  Co.,  91  Wis.  626.  65  N.  W.  184; 
Brown  V.  Hare.  4  H.  &  N.  821;  StodE  t. 
Inglis,  Law  Rep.  10  App.  Cas.  268.  In  effect 
it  was  tbe  holding  In  Brown  v.  WMand  that 
the  whole  transaction  should  be  inquired  Into 
to  determine  the  Intentlcm  of  the  parties. 
"The  mere  fact  of  taking  the  bill  of  lading  In 
plaintiff's  [the  shipper's]  name  might  not  In 
itself  be  controlling."  The  doctrine  of  tbe 
cases  Is  well  expressed  In  Bank  v.  Bangs. 
After  declaring  the  qaestlon  to  be  one  of  In- 
tention the  opinion  proceeds:  "If  the  bill  of 
lading  *  *  *  be  taken  In  tbe  name  of 
the  consignee,  or  be  transferred  to  him  by 
Indorsement,  the  strongest  proof  Is  afforded 
of  an  Intention  to  transfer  an  absolute  title 
to  the  vendee."  This  language  is  quoted  with 
approval  in  Forchetmer  v.  Stewart  supra. 
In  legal  contemplatiim  there  can  be  no  dif- 
ference In  effect  between  a  bill  of  lading  taken 
in  tbe  name  of  the  consignee,  and  one  taken 
in  tbe  name  of  another  and  Indorsed  to  him 
or  Indorsed  In  blank.  Either  would  be  equally 
available  to  him.  And  all  the  cases  agree 
that  tbe  fact  that  tbe  shipper  retelns  a  Hen 
upon  the  goods,  as  by  attecblng  a  draft  to  the 
bill  and  sending  the  same  to  a  bank  for  col- 
lection, cannot  be  accepted  aa  controlling  upon 
the  question  of  when  tbe  title  passed.  Tbe 
case  of  Baker  v.  Railway,  98  Iowa,  488.  87  N. 
W.  876»  principally  relied  vptm  by  appellant 
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Ifof no Taloe as sn authority.  Thatcawwaa 
sobmltted  to  the  Jury  In  tho  trial  court  upon 
the  theory  that,  certain  (acta  belnf  (otmd,  a 
delivery  of  the  pn^erty  did  not  take  place 
until  the  hlU  of  ladbiy  came  Into  the  handa  of 
the  MMMlgnea.  On  the  aDbmlaaion  in  thla 
coort,  the  mie  of  law  ai  ad4H>ted  by  the  court 
below  was  not  queetloaed,  and  without  dla- 
ctusion  snch  rale  was  accepted  aa  the  law  of 
the  case. 

Bnt,  aa  we  have  aeoi.  counsel  for  appellant 
say  that,  under  the  drciunatancea  thereof,  the 
tranaacttons  in  qneatloD  amounted  to  no  more 
than  C.  O.  D.  ahlpmenta— the  atxument  being 
that  there  can  be  no  difference  In  legal  effect 
between  a  ahtpment  where  deltrery  of  the 
goods  la  made  conditional  tipon  payment  of  a 
draft  for  ttw  porchaae  price  attached  to  the 
bill  of  lading  indoraed  In  blank,  and  one 
where  delirery  la  made  condltkmal  upon  pay- 
ment of  the  pnrcfaaae  price  to  the  carrier; 
tiiat  the  dlfferaice  conalsta  only  In  the  choice 
of  the  InatromaitalitT  employed  to  make  the 
«oUectl<m.  Proceeding  from  thla.  It  la  con- 
taded  that  In  all  snch  casea  ttie  law  otmclo- 
alvely  preanmes  that  within  the  Intention  of 
the  parties  title  does  not  paaa  nntll  delivery 
In  fact  la  aooompUshed.  In  anppOTt  of  thla 
counael  rely  iip(»  State  v.  U.  S.  Btqwesa  Cow, 
70  Iowa,  271,  80  N.  W.  068^  and  State  T.  Am. 
Bzpreas  Oa  (Iowa)  82  N.  W.  66.  The  former 
case  was  one  for  the  condemnation  of  intox- 
icating liqnor  hronght  into  the  state  by  the 
ezpresa  oommny  under  a  C  O.  D.  ^tpment 
and  aeiaed  while  In  Its  hands.  The  company 
appeared  as  a  claimant  What  were  the  con- 
tract relations  between  vwidor  and  vsndee 
was  not  made  to  appear,  beyond  what  was 
4iacloaed  by  the  shipment  Itaelf.  In  a  brief 
oplnlfMi,  and  without  reference  to  any  author^ 
ity,  it  was  decided  that  the  Ilauor  was  held 
for  sale  In  thla  state;  that  the  company  was 
acting  as  the  agoit  of  the  cmudgnor  merely  to 
complete  the  sale.  Accordingly  the  UqwN: 
was  ordered,  condemned.  The  later  case 
against  the  American  Express  Gmnpany  was 
also  one  for  the  condemnation  of  intoxicating 
Ilqiur.  The  gooda  wen  ordered  by  mail  from 
a  dealw  in  the  atate  of  Illbuda,  and  were 
brought  into  tills  state  under  0.  O.  D.  ship- 
ment. In  a  pw  curiam  opinion  we  adhered  to 
the  oonelusion  reached  in  the  former  case; 
the  decision  being  put  upon  the  ground  of 
stare  dedsia.  In  the  case  thus  last  referred 
to  the  defendant  company  pleaded  an  tntor- 
ference  with  Interstate  commerce,  and  the 
case  went  on  error  to  the  Supreme  Court  of 
the  United  States,  where  the  Judgment  of  this 
court  was  reversed ;  the  opinion  being  report- 
ed In  25  Sup.  Ct  182,  40  L.  Ed.  417.  That 
court  expresses  the  view  that  under  the  facts 
there  was  a  completed  sale  in  the  state  of 
Illinois,  the  place  of  shipment  and  it  was 
held  that  the  case  was  within  the  operation  of 
the  commerce  clause  of  the  Constitution. 
And  we  may  confess  that  the  great  weight  of 
anthcurity  la  against  the  doctrine  as  expressed 
in  our  ceaes  aa  to  the  ^ect  of  a  O.  O.  D.  shlp- 


ment  strictly  ooosldered.  But  we  are  not  dis- 
posed to  regard  the  saleB  here  In  question  a* 
within  the  rule  of  our  former  cases  govern- 
ing O.  O.  D.  transactlaoB.  Those  cases,  and 
otiiers  holding  to  the  same  doctrine,  are 
bottomed  upon  the  ttiougbt  that  In  the  case 
of  a  0.  O.  D.  shiinnent  arlalng  upon  a  single 
<wdw  i!or  goods,  the  tranaacUfm  not  being 
otherwise  explained,  the  Intention  on  the  part 
of  the  seller  to  retain  the  jus  dlvonendi  of 
the  goods  la  manifest ;  that  there  has  been  no 
more  than  a  qualified  acceptance  of  the  <^Eer 
to  buy,  and  accordingly  the  carrlw  la  to  he 
regarded  as  the  agent  of  the  eeUer  to  make 
delivery  upon  payment  of  the  purchase  price 
and  thus  complete  the  aala  Now,  we  have 
not  before  us  the  case  of  a  simple  order  for 
goods  which  is  responded  to  by  a  0.  O.  D. 
shipment  A  ruling  favorable  to  plaintiff 
iqion  the  motl<Mi  to  direct  a  verdict  would 
have  neceaaitated  an  acceptance  of  the  thetny 
that  nothing  more  was  Involved  than  O.  O.  D. 
shipments,  and  ttUa  would  have  been  to  dis- 
regard, wholly  and  aihltrarlly,  all  the  other 
facts  and  drcumstancea  appearing  In  evldoice 
and  having  a  bearing  upon  Hie  queatlon  of  the 
Intention  of  the  parties.  It  la  true  enoui^ 
that  here^  as  well  aa  In  the  case  of  a  O.  O.  D. 
transactlcHi,  the  buyer  could  not  obtain  posses 
sicm  of  the  goods  untU  he  had  paid  the  pur- 
chaee  price ;  but  as  we  have  aeen.  audi  fact  Is 
not  conclusive  In  the  presence  of  other  ex- 
planatory facts  tending  to  prove  a  contract 
concluded  prevtoua  to  the  fact  of  delivery. 
And  If  there  be  warrant  for  a  finding  that  a 
completed  contract  In  fact  preceded  tin  matter 
of  delivery.  It  would  follow  as  a  matter  of 
course  that  the  drcumatances  of  the  delivery, 
whether  by  O.  O.  D.  ^fpmmt  or  by  bill  of 
lading  with  draft  attached,  would  become 
wholly  immaterlaL 

Tbe  Cfmtoition  of  aroellant  for  llahiltty 
cm  the  part  of  defenduit  in  thla  acticm,  even 
though  the  sales  of  beer  In  qneetloD  were 
made  in  Wisconsin,  deaerves  no  more  than 
passing  notice.  The  action  could  not  be  but 
for  the  statute,  and  the  statute  limlta  the 
right  of  action  to  those  caaea  (mly  when  In- 
toxicating liqnor  la  "sold  In  violation  of  this 
diapter."  Sales  made  in  Wlaconaln  must 
be  Judged  by  the  law  of  the  place  where 
made,  and  could  not  be  construed  aa  viola- 
tive of  the  lawa  ot  this  state.  Mtneover,  it 
was  proven  on  behalf  of  the  defendant  tliat 
sales  made  as  were  these  are  autlunlBed 
by  the  laws  of  Wlscondn.  Taking,  then,  in- 
to consideration  all  the  circumstances  of  the 
case.  Including  the  positive  agreement  aa 
entered  into  between  the  parties,  the  fact 
that  sales  by  defendant  within  this  atate 
were  known  to  be  unlawful,  and  the  charac- 
ter of  the  shipments  made,  and  assuming 
that  the  record  is  otherwise  free  from  error, 
we  cannot  say  that  the  question  of  the  locua 
of  the  sales  as  governed  by  the  Intention  of 
the  parties  should  not  have  gone  to  the  jury 
-  under  proper  Instructions  for  a  verdict 

2.  We  come  now  to  a  omslderation  of  the 
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mattera  arising  apon  or  iDherlng  In  the  con- 
duct of  tbe  trial,  and  wtaidi  are  bron^t  fior- 
waid  for  reTiew  1^  the  motion  for  a  new 
trial.  When  It  Is  considered  that  207  dif- 
ferent contentions  for  error  are  presented. 
It  wiU  at  once  become  manifest  that  we  can- 
not enter  npon  a  discussion  of  each  thereof. 
Indeed,  we  assume  that  such  is  neither  nee* 
essary  or  expected  of  us.  Two  matters,  bow- 
eT«.  are  Important  to  be  considered,  and,  as 
we  think,  Involve  prejudicial  error.  Plain- 
tiff songht  to  prove  by  his  own  testimony 
the  transactlona  and  convosatlons  between 
himself  and  Schmidt  at  the  time  ot  the  vli^t 
<^  the  latter  to  Cedar  Rapids.  This  was  ob- 
jected to  by  d^Wdant,  on  the  ground  that  It 
bad  not  beoi  shown  that  Schmidt  had  any 
authority  beyond  that  of  sollcitli^  orders  to 
be  sent  to  Milwaukee  for  approval  or  r^ec- 
tl<Hi,  and  tiie  objection  was  sustained.  Un- 
der other  drcumstancea  the  objection  may 
have  been  good,  but,  we  tiUnk,  not  necessari- 
ly so,  in  view  of  the  situation  of  the  parties, 
and  the  qneatltm  at  Issue.  It  will  be  rem^- 
benA  that  affairs  had  readied  a  point  where 
the  relations  between  the  parties  were  likely 
to  terminate  because  of  the  alleged  Inability 
of  plaintiff  to  comply  In  all  respecte  with  the 
existing  i^reement.  Defendant  was  dlssat- 
isfled  with  the  course  of  conduct  on  the  part 
of  plaintiff,  and  the  latta*  was  soliciting  a 
new  or  modified  arrangement  Now,  a 
change  in  the  method  of  di^ng  business  did 
take  place,  and  it  followed  at  once  upon  the 
visit  of  Schmidt  Without  reference,  there- 
for^ to  the  measure  of  authority  previous^ 
giT«i  him,  If,  as  contended  for  appellant 
he  assumed  to  agree  to  a  new  arrangement 
for  transacting  business,  and  the  defendant 
ratified  the  same,  either  expressly  or  by  act- 
ing upon  It  with  knowledge,  what  that  ar- 
rai^ement  was  would  have  a  voy  material 
bearing  upon  the  qnestion  of  the  Intentifm  of 
the  parties  in  what  was  subsequoitly  done, 
and  hence  important  to  readilng  a  right  con- 
clnsion  upon  the  ultimate  and  vital  question 
in  the  case. 

The  further  matter  has  relation  to  the  tes- 
timony of  Bodenback,  the  manager  of  the 
defendant  at  Milwaukee.  He  was  asked  by 
counsel  for  defendant  as  to  tiie  intoition 
of  defendant  in  taking  the  Mils  of  ladli^  in 
his  name  and  forwarding  them,  indcvsed, 
with  draft  attached,  to  the  bank  at  Cedar 
Bapids,  and  was  allowed  to  answer.  The  ob- 
jection should  have  been  sustolned.  The 
question  called  for  a  conclusion  of  the  wit- 
nesses, and  not  for  Hie  facts. 

We  have  examined  the  record  with  respect 
to  the  otiier  errors  assigned.  As  to  most  of 
them,  it  is  not  likely  that  tbey  will  again 
arise  upon  a  retrial  of  the  case.  Others  do 
not  demand  special  treatment  at  this  time. 
For  the  errors  pointed  out  as  occurring  In 
the  introduction  of  the  evidence,  there  must 
be  a  new  trial,  and  the  case  will  be  remand- 
ed for  that  purposSb 

Reversed. 


INGOBPOBATDD  TOWN  OF  ATOOA  T. 

HBLLBB  St  sL 
(Supreme  Court  of  Iowa.  Dec.  16,  1905.) 

MuniCIFAI,  CORPOBATIOITS  —  ObDINARCES  — 

Police  Powkb—Peeviimtion  o»  Cams. 
Under  Code,  i  680,  proTiding  that  monlc- 
Ipal  corporations  ghall  nave  power  to  enact 
such  ordinances  as  shall  be  necesnary  to  im- 
prove the  morals,  order,  and  comfort  of  the 
corporation  and  its  Inhabttaots,  the  existence  of 
statntorv  prOTisioni  (Code,  H  4774,  5029)  pun- 
ishing the  crimes  of  assault  and  affray  does 
not  prevent  passage  of  an  ordinance  by  a  town 
prohibiting  assault  and  battery,  and  imposing 
the  same  penalty  as  that  provided  Iv  the 
statate. 

[Ed.  Note. — For  cases  in  p^nt,  see  voL  90, 
Cent.  Dig.  Municipal  Gtnporations^  H  l&U- 

1314.] 

Appeal  from  District  Court  Pottawattamie 
County;  W.  R.  Oreeu,  Judge. 

The  defendants  were  chaiged  with  the  vio- 
lation of  an  ordinance  of  the  town  of  Avoca. 
A  demurrer  to  the  Information  was  sustained 
and  the  defendants  were  discharged.  Tbe 
town  appeaia.  Bevmed. 

Roscoe  Barton,  for  appellant 

SHBBWIN,  a  3.  The  Informatlcn  char- 
ged that  the  defendants  had  committed  the 
crime  of  assault  and  battery.  In  vfolathn  of 
section  9  of  an  ordinance  of  the  town  deflidng 
public  offenses  and  flxtaig  a  penalty  Uierefor. 
The  mayor  ovoraled  a  demuirer  to  tbe  in- 
formation and  found  the  defendants  gniliy  aa 
charged;  whereiqwn  .an  anieal  was  taken 
to  the  district  court  where  tiie  following  de- 
murrer was  intoiKiBed  and  sustained:  "That 
B^d  town  of  Avoca  has  no  power  under  the 
laws  of  this  state  to.  pass  and  mtoree  tbe 
ordinance  upon  which  said  Information  Is 
founded,  and  no  right  or  authority  to  punish 
the  defendants  under  said  ordlnanoe  or  fine 
defendants  or  restrain  them  of  tb^r  llb«ly 
for  the  violation  of  said  pretended  ordinance." 
vote  ordinance  on  whidb  tbs  prosecution  was 
based  provides  as  follows :  **Any  person  who 
shall  unlawfully  beat,  strike  or  ^ht  an- 
other in  the  town  of  Avoca,  Iowa,  shall  be 
deemed  guilty  of  an  offense  against  the  town 
and  upon  conviction  ttamof  shall  be  punished 
by  a  fine  not  exceeding  9100.00  or  Imprison* 
ment  In  Jail  not  exceeding  80  days."  Section 
680  of  the  Code  expressly  provides  that  mimlc- 
ipal  corporations  shall  have  power  to  enact 
"ordinances  not  Inconsistent  with  the  laws  of 
the  state,  for  carrying  into  effect  or  dischar- 
ging the  powers  and  duties  conferred  by  this 
chapter,  and  such  as  shall  be  necessary  and 
proper  to  provide  for  the  safety,  preserve 
the  health,  •  •  •  improve  the  morals, 
order  and  comfort  *  *  *  of  mdb  corpora- 
tion and  the  Inhabitants  thereof." 

If  there  were  no  state  law  punishing  the 
crime  of  assanlt  and  battery,  it  Is  clear  that 
the  town  would  have  authority  under  section 
680  to  enact  and  enforce  tiie  ordinance  In 
qnestion,  for  ite  purpose  is  to  improve  the 
morals  and  order  of  the  municipality  and  Ite 
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lobabltanta,  as  well  m  to  provide  for  their 
safety.  To  allow  affrays  and  assaults  and 
tbe  disorderly  conduct  necessarily  connected 
therewith  would  be  In  the  highest  degree 
detrimental  to  tbe  peace,  order,  and  morality 
of  the  mnniclpallty.  Tbe  question  la  wheth- 
er tbe  ordinance  Is  Inconsistent  wltb  the  pro- 
visions of  the  Code  punishing  the  crimes  of 
assault  and  battery  and  affrays.  Sections 
4774  and  5029.  Tbe  general  policy  of  the  law 
Is  to  give  municipalities  full  power  and  ade- 
quate means  to  protect  themselves  against 
unlawful  disturbances  of  the  peace  and  good 
order  within  their  corporate  limits;  and  for 
tbe  purpose  of  carrying  out  this  policy 
they  are  authorized  to  have  police  magis- 
trates, and  a  police  force  sufficient  to  preserve 
tbe  peace  and  good  order  of  the  city.  Hence 
tbe  purpose  of  tbe  ordinance  in  question  is 
not  inconsistent  with  the  general  law.  In 
Iowa  City  V.  Mclnnerny,  114  Iowa,  686,  87  N. 
W.  498,  we  held  the  ordinance  In  conflict  with 
the  statute  because  a  different  penalty  was 
provided,  but  the  ordinance  under  con- 
sideration here  provides  tbe  same  penalty  as 
tbe  statute  does,  and  hence  it  is  not  Incon- 
sistent with  it  Id  Bloomfleld  v.  Trimble,  54 
Iowa,  399,  6  N.  W.  586,  37  Am.  Rep.  212, 
an  ordinance  provided  for  the  punishment  of 
persons  found  in  a  state  of  intoxication,  and 
the  statute  also  provided  punishment  for  the 
same  offense,  and  it  was  held  that  the  ordi- 
nance was  not  inconsistent  with  tbe  general 
law  and  did  not  exceed  title  powers  of  the 
municipality. 

The  case  Is  controlling  here,  and  the  de> 
mnrrer  to  the  information  should  have  been 
overruled. 

Reversed. 


KUHLMAN  V.  WEIBBN. 
(Supreme  Court  of  Iowa.  Dec.  14,  1906.) 

L  TEHDOB  and  PUBOHABCB— RKPUDIATIOn  BT 

Verdob  ov  ConTRACT  or  Bali— AonoH  bt 
PuBCHAna— TxnnjcB  or  Amourt  Dub. 
Where  a  vendor  In  a  contract  regolriog 
the  purchaser  to  pa;  a  part  of  tbe  price  before 
a  designated  date  repudiated  the  contract  be- 
fore that  date,  the  purchaser  could  malotain 
an  action  for  breach  of  contract  without  making 
a  tender  of  payment  on  or  before  the  deaignated 
(late,  though  be  waited  until  performance  was 
demanded  by  tbe  contract  before  bringing  the 
suit 

[Bd.  Not&— For  eases  in  point,  see  vol.  48; 
Cent  Dig.  Vendor  and  Purchaser,  |  lOSlJ 

2.  CoHTBACTs— AssBirr-OoifDmon  or  Pabtt 

— Intoxication. 

To  Jastify  tbe  court  in  relieving  one  from 
the  obligations  of  his  contract  on  the  ground 
that  be  was  intoxicated  at  the  time  he  entered 
Into  it,  it  must  appear  that  he  was  so  complete- 
ly under  the  infloenee  of  intoxicants  as  not  to 
have  understood  the  effect  of  the  contract. 

[Ed.  Note. — For  cases  In  point,  see  voL  11, 
Cent  Dig.  Contracts,  »  412,  414.] 

8.  BviDBHCB— Opinion  Bvidenoe— Aohibsi- 

BIUTT. 

A  statement  a  witness  that  he  could 
nt  tlkat  a  certain  person  at  a  cvtaln  time  was 


drank,  and  that  he  acted  drunk,  Is  admlasible 
as  against  the  objection  that  it  is  an  opinion  ct 
the  witness  and  not  a  statement  of  a  fact 

[Bd.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Bvidenoe,  |  2244.1 

4.  Affkai^Habulbss  Ebbob— CXCLUaiON  Of 

BVIDENCE. 

On  the  issue  wbether  a  person  was  in- 
toxicated at  a  designated  time,  the  error  In 
excluding  a  statement  of  a  witness  that  such 
person  at  the  designated  time  acted  aa  If 
drunk  was  not  cured  by  the  admission  of 
evidence  which  described  Sis  acts  at  the  time. 

5.  Vbndob  and   Pubchabeb  —  Action  fob 

BbBAOH  or  CONTBACT  TO  CONVBT  — BVX- 
DKNCB — AdUIBSIBILITT. 

Where,  in  an  action  for  breach  of  contract 
to  convey  100  acres  of  land,  the  purchaser  testi- 
fied that  the  land  was  worth  $90  per  acre,  while 
the  contract  price  was  fSO,  evidence  that  ths 
purchaser  had  bargained  to  sell  the  land  at 
an  advance  of  $600,  in  the  event  of  the  deal 
with  the  vendor  bemg  consummated,  was  ad- 
missible as  bearing  on  tbe  credit  to  be  given 
to  the  purchaser's  estimate  of  the  value  m  the 
land. 

6.  8aub. 

Where  a  witness  testified  that  the  land  was 
worth  f%  per  acre,  evidence  that  the  purchaser 
bad  agreea  to  sell  the  land  to  die  witness  for 
$83  per  acre  was  admissible  as  bearing  on  the 
credit  to  be  given  to  the  witness'  eetlmats 
of  the  value  of  the  land. 

7.  Appeal  —  Entbt  or  Jxtdqicbnt  —  Sum- 

CIENCT. 

A  clerk  of  court  oopied  Into  tbe  records 
the  minutes  of  the  presiding  Jodge  In  bis 
calendar.  The  records  were  sutweqoently  ap- 
proved. The  entry  therein  contained  aU  the 
elements  of  a  Judgment  Heid,  that  there  was 
an  entry  of  jud^ent  snflicient  to  give  the 
Supreme  Court  jurisdletiMi  on  appeal. 

Appeal  from  District  Court,  Sac  County; 
Z.  A.  Church,  Judge. 

Action  for  damages  caused  by  breach  of 
contract  to  sell  land.  Trial  to  jury  resulted 
in  verdict  for  tbe  plaintiff  in  the  sum  of 
$800.  Judgment  was  rendered  thereon,  and 
tbe  defendant  appeala  Reversed. 

Chas.  8.  Macomber,  for  appellant  White 
&  White  and  Will  B.  Johmtim,  for  appellee. 

LADD,  J.  Tbe  parties  hereto  reside  near 
Holstelu,  and  were  passing  the  evening  of 
February  20,  1004,  lu  tbe  saloon  of  Groskrue- 
ger.  Each  bad  partaken  freely  of  that  fluid 
which  Is  said  to  bave  made  Milwaukee  fa- 
mous. Weiben,  when  somewhat  exhilarated, 
proposed  to  sell  Kublman  his  form  of  160 
acres.  Kublman  asked  bla  price,  and  was 
Informed  that  he  would  take  $80  per  acre, 
$1,000  to  be  paid  before  March  Ist,  and  tbe 
remainder  in  five  years,  with  Interest  at  tbe 
rate  of  6  per  cent  per  annum,  secured  by 
a  mortgage  on  tbe  land.  Kulbman  accepted 
tbe  proposition  and  paid  $10  down.  On  the 
following  morning  Welbes  carried  the  money 
back  to  Kublman  and  offered  to  return  it. 
saying,  "Better  let  the  deal  go.  aa  both  were 
drunk."  Kublman  said,  "No,"  and  wanted 
$1,000  for  letting  him  out  of  the  ba^aln. 
Weiben  replied  that  be  would  spend  that 
amount  before  he  would  give  him  any  money, 
and  left  tbe  |10  on  the  centw  table.  Eotal- 
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man  testified  that  Welben  stated  hla  wife 
would  not  sign  tbe  deed,  but  tbls  Welben 
denied.  Welben  testified  tbat  he  was  drank, 
but  Knhlman  thought  otherwise.  Kahlman 
made  no  tender  of  the  money  to  be  paid 
March  Ist,  and  Welben  said  that.  If  he  had 
come,  he  might  have  paid  $300,  f400,  or  fGOO, 
and  kept  the  land,  "maybe  and  maybe  not." 

1.  Appellant  Insists  tbat  because  of  the 
plalntUTs  omission  to  tender  the  payment 
on  or  before  March  1st,  according  to  the 
terms  of  the  agreement,  the  defendant  was 
not  in  default  Claude  t.  Richardson  (Iowa) 
103  N.  W.  901.  This  Is  met,  however,  by 
the  contention  that  defendant  had  renounced 
the  agreement  prior  to  that  time,  and  there- 
fore plaintiff  might  have  elected  to  treat  this 
as  a  breach,  and  Immediately  have  sued  for 
damages.  Holloway  t.  Griffith,  S2  Iowa,  409, 
7  Am.  Rep.  208;  Crabtree  t.  Messersmlth, 
19  Iowa,  179 ;  McCormlck  y.  Basal.  46  Iowa, 
23S.  Bat  he  waited  until  performance  was 
exacted  by  the  contract  before  bringing  suit, 
and  as  the  renunciation,  U  any.  was  not  with- 
drawn, had  the  right  to  maintain  It  without 
a  tender  on  his  part  Stanford  v.  Magill, 
6  N.  D.  686,  72  N.  W.  988,  88  U  B.  A.  760; 
Hixson  Map  Ga  y.  Nebraska  Post  Go.  (Neb.) 
96  N.  W.  872.  la  other  words  tbe  statement 
that  one  will  not  comply  with  the  terms  of 
bis  contract  excuses  the  othtx  party  from 
going  through  tbe  ludefls  ^formality  of  mak- 
ing a  teaAet.  We  think  the  evidence  inch 
tbat  ttie  isnie  as  to  whether  dtfoulant  re- 
nounced  the  agreement  when  he  carried  back 
tbe  moD^  was  for  the  Jury  to  detsnnlne. 
True  he  did  not  say'  In  so  many  words  that 
he  would  not  ocmr^  the  land,  but  tbat  such 
was  tbe  meaning  of  what  he  did  say  and 
did,  might  hart  been  Inferred  by  tbB  jury. 

2.  Anothor  issue  was  whether  Welben  was 
so  Intoxicated  tbat  be  should  be  relieved 
from  tbe  Obligation  of  bis  contract  To  justi- 
fy this  rasnlt  be  most  have  been  so  complete- 
ly under  the  inflnence  of  intaxlcants  as  not 
to  have  been  able  to  nnda-stand  the  effect 
and  conseqaencea  of  tbe  business  transac- 
tion. See  Wlll«n  v.  Jackson,  61  Iowa,  208, 
1  N.  W.  518 ;  Burroughs  t.  Rlchman,  28  Am. 
Dec.  717;  Waldron  t.  Angleman  (N.  J.  Sup.) 
68  Aa  668;  Taylor  t.  Pnrcell  (Ark.)  81  S. 
W.  667.  Nothing  In  Moetzel  t.  Koch,  122 
iQwa.  196,  97  N.  W.  1079,  is  to  the  contrary, 
as  that  was  an  action  for  spedflc  perform- 
ance, and  the  relief  discretionary  with  tbe 
court 

3.  One  Kroner,  in  answer  to  a  gueetlon, 
testified:  **I  could  easy  see  that  he  [Welben] 
was  drunk  from  his  talk."  This  was  strick- 
en out  on  motion  of  plaintiff,  because  a  con- 
clusion and  opinion  of  the  witness,  and  not 
a  statement  of  fact  Tbe  witness  again 
answered,  in  response  to  a  question,  that  "his 
voice  was  pretty  thick,  and  he  acted  drunk, 
because  I  know  him."  The  words,  "he  acted 
drunk,"  were  stricken  for  the  same  reaaoa 


Still  another  answer  that  be  acted  dmnk 
was  excluded  on  like  ground.  These  mlings 
were  erroneona.  State  t.  Gather,  121  Iowa. 
106,  96  N.  W.  722.  Gontrary  to  appellee's 
contention,  no  similar  testimony  of  this  wit- 
ness remained  in  the  record,  and  what  was 
said  by  way  of  deeerlblng  his  acta  or  talk 
did  not  obviate  the  error. 

4.  The  plaintiff  testified  that  the  land  was 
worth  $90  per  acre.  On  cross-examination, 
he  was  asked  If  he  had  not  bargained  to 
sell  it  to  one  Grones  at  a  advance  of  $500 
in  event  the  deal  with  defendant  slxrald  be 
consummated.  An  objection  as  incompetent 
irrelevant  and  immaterial,  and  not  cross- 
examination  was  sustained.  Grones  testified 
that  the  land  was  worth  $S5  per  acre  and 
on  cross-examination  was  asked  If  Kuhlman 
had  not  arranged  to  sell  tbe  land  to  him  at 
$83  per  acre  if  he  got  a  deed  from  Welben. 
The  same  objection  was  interposed  with  a 
like  ruling.  Both  objections  should  have 
been  overruled.  The  fact,  if  such  it  was. 
that  these  witnesses  had  arranged  a  sale  at 
the  price  Indicated  was  some  evidence  of 
value  and  bore  directly  uptm  the  weight  and 
credit  to  be  given  their  estimates  of  this 
value  of  the  land. 

6.  Appellee  suggests  that  there  was  no 
Judgment  entry,  and  for  this  reason  no  Juris- 
diction acquired  by  this  court  It  appears 
that  the  clerk  copied  the  minutes  of  the 
presiding  Judge  in  his  calendar  Into  the 
records  which  were  snbsequeutly  approved. 
This  obviated  the  point  decided  in  Martin 
V.  Martin  (Iowa)  99  N.  W.  719.  The  oitry, 
though  Informal,  contains  all  the  essoitla} 
elements  of  a  Jodgmoit 

Reversed, 


ORAIG  V.  CRAIG  (two  cases). 
(Ssvnms  Oourt  of  Iowa.  Deb  14,  18060 

1.  DiTOBCB  —  CSITSL  AND  IUHlWAll  TbSAT* 
ICBNT— MlBCONOUOT. 

Where  a  husband  bronght  another  woman 
into  his  borne,  to  whom  he  showed  marked 
attention  both  in  pablic  and  In  private  and 
both  stated  to  the  wife  that  they  loved  each 
other,  and  the  husband  told  her  that  he  cared 
Qo  more  for  her,  which  resulted  in  her  becomine 
oervons  and  anaemic  and  ill  In  health,  such 
oondnct  amounted  to  cmel  and  inhnman  treat- 
ment, entitling  her  to  a  divorce. 

[Bd.  NotSbr-For  cases  In  point,  ses  vtd.  17, 
Gent  Dig.  Divorce,  H  76,  SK] 

2.  SAUB— COKDOKATIOn. 

Where  a  husband,  after  having  been  nn- 
doly  Intimate  with  another  woman,  wbom  he 
brought  into  his  home,  and,  after  uving  used 
unseemly  language  toward  his  wtfe,  asked 
and  received  her  forgiveness,  but  thereafter 
was  even  more  attentive  to  the  otho*  woman 
than  before,  and  they  made  open  confession 
of  their  love  to  strangers,  the  wife's  foigive- 
nees  did  not  amoant  to  condonation  ot  tbe 
husband's  offense. 

[Ed.  Note. — For  cases  in  point,  ses  voL  17* 
Cent  Dig.  Divorce,  U  185,  ISSJ 
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Appeals  firom  IHstrict  Court,  Focabontaa 
Conntr;  W.  B.  Qnarton,  Jadge. 

Theee  two  cam  Bbonld  have  beoi  docket- 
ed as  one.  They  are  appeals  In  an  action 
for  dlroroe  brought  idalntlfl  against  hor 
husband,  based  upon  cruel  and  Inhuman 
treatmait.  and  adultery  said  to  have  been 
OHnmltted  by  him.  The  trial  court  granted 
the  rdlef  prayed,  basing  it  upon  cruel  and 
inbuman  treatment,  but  doiled  relief  on 
the  ground  of  adoltery.  Both  parties  appeaL 
As  defendant  first  perfected  his,  he  will  be 
called  appellant  The  two  an>ea]8  will  be 
disposed  of  in  one  opinion.  Affirmed. 

F,  a  Gilchrist,  for  appellant  Healy  Bros, 
ft  Kelleber,  for  Aiq;>eUeeu 

DSBMER,  J.  Plaintiff  and  detenduit  wen 
married  Angnst  20,  1801,  and  as  a  result  ot 
their  nnl<m  three  children  were  bom  unto 
them.  Ttuy  lived  happily  together  until 
the  latter  part  of  the  year  when  the 
defendant,  who  was  a  school  director  of 
bis  siUKlistrict  brought  to  his  home  a  young 
lady  school>teacher,  who  had  been  employed 
by  falm  to  teach  the  sdwol  In  Us  subdlstrict 
This  young  lady  came  Into  the  family  on 
Thanksgiving  Day,  and  remained  and  board- 
ed there  until  the  plaintiff  left  her  buBband 
on  February  26,  lOOS,  mlien  she  returned  to 
ber  former  home  In  Nebraska.  Plalntlfl  left 
the  defendant  and  her  home,  taking  her 
children  with  her,  because  of  the  conduct  of 
the  defendant  and  Uie  school-teacher.  De- 
fendant admits  that  his  conduct  with  the 
yomig  woman  was  not  altogether  discreet, 
but  says  that  his  r^tltms  with  ber  wore 
purely  platonic  In  diaracter,  and  that  his 
wife  condoned  whatever  oSenBes  he  may 
bave  been  guilty  of  In  forgetting  bis  marital 
TOWS.  He  denies  any  such  conduct  on  his 
part  as  entitled  plaintiff  to  a  divorce,  and 
asks  for  the  custody  of  bis  minor  childroi, 
with  a  decree  for  separate  maintenance  and 
permanent  alimony. 

It  la  dearly  shown  and  practically  nndls- 
pated  that  ve^  shortly  after  the  advent  of 
the  school-teacher  Into  the  defendant's  family 
a  warm  attachment  sprang  up  between  her 
and  the  defmdant,  which  grew  until  It  ripen- 
ed Into  a  sanlpubllcatfon  of  mutual  love.  Th^ 
each  declared  to  plalntlfl  and  to  othen  that 
they  loved  each  otiwr,  and  defendant  was 
heard  to  say  that  he  could  not  live  without 
ha*  Naturally  emrn^  his  affection  for  his 
wife  waned  as  bis  love  for  the  young  woman 
Increased.  He  declared  to  his  wife  that  he 
did  not  love  ber,  and  thought  no  more  of  her 
tJian  he  did  at  any  other  woman.  In  an  ex- 
cited momott  he  called  his  wUO  "a  hag,** 
althot^h  for  this  be  repented  and  asked  her 
forgiveness.  He  gave  presents  to  the  school^ 
teachCT,  frequently  drove  her  to  her  school, 
took  her  often  to  the  market  town,  which  was 
some  miles  away,  arriving  home  late  at 
night  He  took  her  to  lectures,  entertain- 
ments, and  to  church,  leaving  his  wife  at 
home.  He  sat  up  with  the  school-teacher 
late  at  nighty  reading  novds  with  ber,  after 


his  wife  and  diildren  bad  retired.  He  ttAA 
the  plaintiff  Out  he  had  found  one  whom  he 
liked  better  than  bar,  and  that  be  was  going 
to  leave  her.  He  dalmed  to  owe  the  young 
woman  a  duly  which  he  should  and  would 
perf<nm.  He  told  his  wife  that  he  could  not 
stand  it  to  live  with  ber;  tbat  It  would  kill 
him.  The  school-teacher  admits  that  she 
bugged  and  Uased  the  defudant,  and  be 
does  not  deny  it  Other  matters  might  be 
related,  but  we  have  said  enough  to  show 
the  conduct  and  behavior  of  the  defendant 
toward  the  wmnan  whom  he  brought  Into 
a  previously  happy  bom&  Plaintiff  remon- 
strated with  the  defendant  am  Us  conduct 
with  the  teacher,  but  It  did  no  good;  and 
she  testified  that  having  endured  it  as  long 
as  she  could,  she  left  him  because  she  no 
longer  had  a  home;  that  she  had  become 
weak,  nervous,  worn  out  and  sick,  had  lost 
aitpetlte^  decreased  In  wd^t  «dA  could  not 
sleep  on  account  of  her  husband's  conduct 
Her  physician,  who  visited  bee  after  she  had 
left  the  defendant  testified  that  she  was 
anffimic  and  nervous,  that  there  was  a  tremor 
in  bee  hand  and  tongue,  and  that  she  would 
break  down  and  cry.  Others  teatlfled  that 
she  was  weak  snd  nervous  and  could  not 
at  times  talk  above  a  whiiper.  Before  this 
she  had  esijoyed  fairly  good  healUi,  allbough 
never  very  strong.  A  short  while  before  the 
separation,  defendant  said  be  was  going  to 
leave  plaintiff,  and  ottereA  to  deed  the  farm 
to  hCT  and  the  children.  While  talking  about 
the  matter  of  prc^erty  dl^slon,  he  exhibited 
a  revolver,  and  said  that  they,  himself  and 
wife,  should  settle  their  matter  alone,  and 
that  If  any  of  the  membras  of  her  family  In- 
terfered he  would  send  a  bullet  tbrough 
thenL 

Surely  the  conduct  above  described  con- 
stituted such  cruel  and  *nh«tww«  treatment 
as  ^titled  plaintiff  to  a  divorce.  Possrased 
of  no  more  than  ordinary  senslbllitleB,  we 
can  hardly  see  bow  defendant's  conduct  could 
do  otherwise  than  deeply  wound  title  wife 
wbtnn  be  had  promised  to  love,  honor,  and 
respect  and,  forsaking  all  otiiers,  cleave 
only  unto  ber.  Bnch  wounds  are  deeper  and 
more  dangwous  to  health  tiian  blows,  mofe 
harassing  than  profane  language,  and  more 
distressing  than  vulgar  talk.  To  trusdng 
end  sensitive  women  they  are  more  brutal 
tSian  bodily  Injuy,  and  leave  scars  whlcb 
never  can  be  healed.  That  It  Justifies  a 
divorce  is  too  clear  for  argument  or  the  ci- 
tation of  authority.  But  see,  In  this  connec- 
tion. Berry  v.  Berry.  116  Iowa,  544,  88  N. 
W.  1075;  Shook  v.  Shook,  lU  lowa,  697,  87 
N.  W.  680;  Douglass  v.  Douglass,  81  Iowa, 
2S8,  47  N.  W.  82:  DoolltUe  v.  DoolitUe.  78 
Iowa,  6B4.  48  N.  W.  616,  6  L.  B.  A.  187; 
dole  V.  Cole,  28  Iowa,  488;  Altchlsoa  v.  Alt- 
chlson,  00  Iowa,  OB,  68  N.  W.  578. 

But  It  said  that  plaintiff  with  full  knowl- 
edge condoned  all  d^endattf  s  matrimonial 
offenses.  It  Is  true  tbat  about  a  month  be- 
fore plaintiff  left  defendant,  he  (defendant) 
told  his  wife  that  be  would  act  as  a  gentle- 
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num,  and  that  llie  adiool-teacber  would  act 
■aa  a  lady,  and  that  he  was  ashamed  of  the 
word  he  had  used  In  calling  his  wife  a  has. 
The  wife  forgave  the  use  of  the  word,  and 
said  that,  If  they  would  act  aa  people  ooght 
to,  she  would  stay  and  live  with  defendant 
The  testimony  shows,  howerer,  tiiat  defend- 
ant was  even  more  attentive  to  the  young 
lady  after  this  promise  than  he  was  be- 
fore; that  tKtth  defendant  and  the  school- 
teacher told  plaintiff  that  tb^  loved  each 
oUwr  and  continued  th^r  attentions  one 
toward  the  otiier.  Not  only  that,  but  they 
made  an  open  confession  of  their  love 
to  strango's.  Oondonatton  la  always  con- 
ditional on  the  ftict  that  the  party  forgiven 
will  thereafter  abstain  from  the  commis^on 
of  like  ofFenses.  If  tb^  are  afterwards 
ctmimltted,  the  original  wrong  is  revived,  and 
may  be  counted  upon  aa  cause  fw  divorce. 
Lewis  T.  Lewis,  75  Iowa.  200,  89  N.  W.  271; 
Douglass  V.  DouglaBB,  81  Xowa,  258,  47  X. 
W.  92;  Bbackleton  v.  Shackleton,  48  N.  X  Eq. 
364,  21  Atl.  935,  27  Am.  St  Rep.  478;  Ryder 
V.  Ryder,  66  Vt  158,  28  Atl.  1029.  44  Am. 
St  Rep.  833.  While  there  was  perhaps  a 
ctmdonatlon  by  plaintiff,  the  Implied,  as  well 
aa  express,  condition  upon  which  It  waa 
granted  was  violated,  and  the  case  should 
be  treated  as  If  no  promise  of  forgiveness 
had  been  made.  The  trial  court  was  right  in 
granting  plaintiff  a  divorce,  and  there  la 
no  merit  In  defendant's  appeal. 

As  to  plaintiff's  appeal:  We  have  read 
and  re-read  the  record,  and  are  satisfied 
that,  save  In  a  scriptural  sense,  no  adultery 
was  in  fact  committed  by  the  defendant 
His  conduct  while  exceedingly  reprehen- 
sible, and  suQlclent  as  we  have  found,  to 
justify  a  divorce,  did  not  go  so  far  as  to 
amount  to  criminality.  Defendant  la  a  re- 
ligious man,  a  member  of  a  church,  and 
until  the  occurrences  detailed  in  evidence  bore 
an  enviable  reputation.  In  the  school-teach- 
er he  found  one  who  sympathized  with  him, 
and  there  seems  to  have  been  a  natural  "soul 
affinity"  between  the  two.  They  were  alike 
In  tastes,  each  suffered  from  slight  maladies, 
and  a  fellow  feeling  made  them  wondrous 
bind.  But  the  evidence  distinctly  n^atlves 
any  unlawful  liaisons.  To  that  extent  the 
conscience  of  neither  would  allow  them  to 
go.  The  whole  matter  Is  extremely  nnfortn* 
nate,  and  defendant  has  repented  'In  sack* 
cloth  and  ashee."  But  his  conduct  was  such 
as  to  annate  all  his  wife's  affections,  and 
she  Is  not  bound  to  take  him  back.  The 
school-teacher  seems  to  have  been  a  woman 
of  previous  good  character.  She  has  now 
married  a  man  with  whom  she  Is  living  In 
apparent  happiness.  Both  she  and  defendant 
were  sadly  in  fault  In  this  matter;  bnt  there 
la  not  enough  evidence  upon  which  to  brand 
them  with  the  Infamy  of  having  committed 
ft  crime.  There  Is  no  merit  In  plalntUTs 
appeal. 

The  result  Is  that  In  each  case  ths  Judg- 
ment must  be^  and  It  la,  afflrmed. 


WANDBLL  T.  MYSTIC  TOILEES  (KEITH, 
Intervener).  t 
(Supreme  Goort  of  Iowa.   Dec  16,  1906.) 

1.  Irsubanci:— MuTDAi.  Benefit  CESTuncAn 

— BeNEFICIABT— VESTEn  ISTEHEST. 

The  beneficiary  in  a  mutual  benefit  Insur- 
ance certificate  has  no  vested  Interest  In  the 
benefit  but  is  subject  to  the  assodatioD's  con- 
stitution and  laws  authorising  a  change  oi 

beneficiaries. , 

[Bid.  Note. — For  cases  in  point  see  voL  28, 
Cent  Dig.  Insurance,  »  1948,  19^.] 

2.  Baxb— Objeotiohs  bt  BKHxnczABr. 

The  beneficiary  of  a  mutual  benefit  esr* 

tificate,  not  being  a  party  to  the  contract  can- 
not object  to  a  change  of  tieneflclary  which 
has  been  actually  consummated,  nor  to  the 
failnre  of  the  member  to  comply  with  fmnall- 
ties  required  by  the  contract,  provided  the  u- 
pllcati<Hi  (or  the  cliange  has  been  In  fact  maoe 
and  acted  on  by  the  association  daring  tlie 
lifetime  of  the  member. 

[Eld.  Note. — For  cases  in  point  see  vol.  2S, 
Cent  Dig.  Insurance,  {{  1948.  19^.] 

8.  SAIO— BT-LA.WS— OOICPUAROB— BnOPPEI.. 

The  by-laws  of  a  mutual  benefit  society 
authorised  the  change  of  beneficiaries  by  mem- 
l>era  on  payment  of  a  certain  fee  and  sur- 
rendering the  old  certificate,  where  the  sur- 
render clause  was  duly  executed  in  the  pres- 
ence of.  and  attested  by,  the  secretary  of  the 
members  Bntwrdinate  council,  except  that, 
where  it  could  not  he  so  attested,  the  member's 
signature  might  be  attested  by  tbe  jurat  of 
au  officer  authorised  to  administer  oaths.  Sdd, 
that  where  a  member  In  extremis,  desiring  to 
change  her  beneficiary,  signed  the  indorsement 
on  her  certificate  in  uie  absence  of  the  secre- 
tary of  tbe  local  council,  but  he  voluntarily 
thereafter  affixed  his  attestation  to  the  signa- 
ture, accepted  the  same  as  properly  verified,  and 
forwarded  the  certificate  to  the  general  oSice  of 
the  association  before  the  memtier's  death,  the 
association  was  estopped  to  denv  that  the  in- 
dorsement was  properly  exec  u  tea. 

[Ed.  Note. — For  cases  In  point  ^ee  voL  28, 
Gent  Dig.  Insurance,  U  1961,  1952.] 

4.  Same— Rights  of  Fobub  BBifsncuBT. 

Where  a  mntnal  l)enefit  socle^  was  es- 
topped, by  its  conduct  during  the  lifetime  of 
a  member,  to  dmy  that  she  had  propwly  ex* 
ecoted  an  Indorsement  on  her  ceraficate  for  a 
change  of  beneficiary,  such  former  benefldary 
was  not  entitled  thereafter  to  raise  such  ob- 
jection. 

5.  Saub— New  BBnEFicuBT— Rioets. 

Where  a  mutual  benefit  asaoclation  was 
estopped  to  deny  that  the  acta  of  a  member 
for  the  purpose  of  changing  the  beneficiary 
in  her  certificate,  durlt^  her  lifetime,  were 
effectual  for  that  purpose,  but  tlie  member 
died  before  a  new  certificate  was  issued,  the 
new  beneficiary  was  entitled  to  recover  the 
proceeds  of  the  certificate. 

Appeal  from  District  Court  Delaware 
County;  Franklin  a  Piatt  Judga 

Action  to  recover  on  a  benefit  certificate 
Issued  to  Mrs.  Oeo.  Emma  Wsndell,  now 
deceased;  benefit  payable  to  plaintiff,  her  hus- 
band. The  association  made  no  defense,  bnt 
Intervener,  the  father  of  Mrs.  Wandell,  as- 
serted the  right  to  the  ben^t  by  reason  of 
an  attempted  change  of  beneficiary  in  his 
favor.  Trial  In  equity.  Jndgmoit  for  inter- 
vener.  Plaintiff  aiH>eals.  Affirmed. 

R.  E.  &  V.  T.  Price  and  Fred  R  Blair,  for 
appellant  Yoran.  Arnold  ft  Yoran  and  Dnn* 
ham,  Norrla  ft  atUtm,  for  appaUaa 
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McCLAIN,  J.  A  benefit  certlflcate  for 
91,000  was  Inned  In  1900  to  Mrs.  Wandell  as 
a  member  In  the  defraidant  BBBOciatloo;  bene- 
fit payable  to  plaintiff,  her  husband.  On 
June,  6,  1903,  Mrs.  Wandell,  who  was  then 
alck  at  the  home  of  her  father,  the  Intervener, 
living  In  the  country  about  five  miles  from 
the  town  of  Strawberry  Point,  signed  the  fol- 
lowing Indorsement  on  the  back  of  this  cer- 
tificate: 

"I,  Mrs.  Geo.  Emma  Wandell,  to  whom 
the  within  certificate  was  Issued,  do  hereby 
surrender  the  same,  and  request  that  a  new 
one  be  Issued  in  the  amount  of  one  thousand 
dollars,  and  that  the  payment  of  the  benefit 
fund  due  at  my  death  be  made  to  George 
Keith,  bearing  relationship  to  myself  of  fa- 
ther. 

"WitnesB  my  hand  this  6th  day  of  June, 
1908. 

"Mrs.  Geo.  Emma  WandelL" 

The  oratificate,  with  this  IndorsemMit  upon 
It,  was  at  once  taken  by  the  intervener  to 
Strawberry  Point,  and  delivered  to  tbe  sec- 
retary of  the  snbordlnftte  oonncil  ot  defendant 
association,  of  which  deceased  was  a  member, 
and  acoeBiad  by  him.  with  the  transfer  fee 
of  fl,  fm  the  purpose  oi  forwarding  the 
certlflcate  and  the  proper  portion  of  the  fee 
to  the  secretary  of  the  Grand  Lodge  at  Des 
Moines  Cor  cancellation  of  the  cartiflcate  and 
Issuance  of  a  new  certificate.  In  which  the 
interrener  should  be  named  as  beneficiary. 
On  the  evening  of  the  same  day  the  local 
secretary,  having  signed  his  name  as  attesting 
witness  to  the  Indorsement  by  Mrs.  Wandell 
directing  a  change  of  bene^lary,  and  having 
also  procured  the  signature  of  the  president 
of  the  subordinate  councU  as  attesting  wit* 
ness  to  such  signature,  mailed  the  certificate, 
with  the  indorsement  thereon,  to  the  office  of 
tlie  association  at  Des  Moines.  The  secr&- 
tary  of  the  local  council  received  the  certifi- 
cate about  8  o'clock  in  the  afternoon  of  June 
6th,  and.  If  he  bad  promptly  deposited  it  In 
the  malls,  It  would  have  been  carried  In  the 
usual  course  of  business  on  the  train  leaving 
Strawberry  Point  at  6  o'clock  of  the  same 
afternoon  (which  was  Saturday),  and  would 
have  reached  the  principal  office  of  defendant 
in  Des  Moines  on  Monday  morning,  the  8th. 
The  certlflcate  was  not,  however,  mailed  until 
after  7  o'clock  in  the  evening,  and  the  next 
mall  for  Des  Moines  did  not  leave  until  Mon- 
day morning.  The  c^tlflcate  in  fact  reached 
defendant's  office  at  Des  Moines  on  the 
morning  of  the  9th,  and  on  that  day  an  entry 
of  cancellation  and  Issuance  of  a  new  cer- 
tlflcate In  accordance  with  the  indorsemeut 
was  entered  on  the  face  of  the  certificate, 
and  a  new  certificate,  bearing  the  same  num- 
ber, and  In  the  name  of  Intervener,  as  bene- 
ficiary, was  B&it  to  the  secretary  of  the  lodge 
at  Strawberry  Point,  and  was  delivered  by 
the  secretary  te  the  intervener  on  June  lOtb. 
Mn.  Wandell  died  on  June  8th,  after  the 
owtlflcate,  in  due  course  ttf  mall,  bod  lett 


strawberry  Point,  and  before  It  had  reached 
the  office  of  defoidant  In  Des  Moines.  Notice 
of  the  death  of  Mrs.  Wandell  was  received  at 
the  principal  office  in  Des  Moines  on  June 
11th. 

The  sole  controversy  In  this  case  Is  as  to 
whether,  under  these  facts  which  were  stip- 
ulated by  the  parties,  the  attempted  change 
of  beneficiary  had  become  effective  before  the 
death  of  Mrs.  Wandell.  The  provisions  of 
the  constitution  and  laws  of  the  defendant 
association  relating  to  change  of  beneficiaries, 
which  are  by  reference  made  a  part  of  the 
certlflcate  of  membership  and  binding  upon 
the  member,  are  as  follows: 

"Art  12.  Change  of  Beneficiaries.  If  a 
member  in  good  standing  at  any  time  desires 
a  change  in  the  name  of  his  or  ber  beneficiary 
or  beneficiaries,  he  or  she  shall  pay  to  the 
secretery  of  the  subordinate  council  the  fee 
of  one  dollar,  and  deliver  to  him  or  her  his 
or  her  benefit  certificate,  with  the  surrender 
clause  on  back  thereof  duly  filled  in  and 
executed  by  bim  or  her,  designating  therein 
the  change  desired  In  the  name  of  the  bene- 
ficiary or  beneficiaries.  The  execution  of 
such  surrender  clause  by  the  memb^  upon 
his  or  her  benefit  certificate  shall  be  In  the 
presence  of,  and  attested  by,  the  secretary  of 
ISxe  subordinate  council,  and  have  the  seat 
attached;  provided,  however,  that.  If  the 
member  be  so  situated  that  he  or  she  cannot 
execute  the  surrender  of  the  benefit  certificate 
In  ttw  presence  of  the  secretary  of  his  or  her 
council,  the  signature  of  the  member  thereto 
may  be  attested  by  a  Jurat  or  the  acknowl- 
edgment of  any  persm  aatborlsed  by  the  law 
to  administer  oaths  and  take  acknowledg- 
ments. The  secretary  of  the  subordinate 
council  shall  forward  said  certlflcate,  with 
said  surrender  clause  taixanH  tiiereon,  and 
one-half  of  said  fee  of  one  dollar  to  the  sih 
prone  secretary,  who  shall  ther«m>on  Issue 
a  new  boitf  t  cotlfleate  payable  to  tiie  bene- 
ficiary or  batefldarles  named  In  said  mr* 
render  clause — provided,  further,  that  the 
new  beneficiary  or  beneficiaries  so  named 
shall  be  within  the  description  of  beneficiary 
or  beneficiaries  contained  In  Art  11  hereof. 
No  change  in  the  designation  of  the  benefi- 
darlea  shall  be  of  binding  effect  unless  made 
in  compliance  with  these  articles." 

A  mere  Intention  on  the  part.of  the  mem- 
ber to  change  the  beneficiary,  not  acted  upon 
In  the  manner  required  by  the  constitution 
of  the  association  during  tilie  lifetime  of  the 
member.  Is  ineffectual,  and  the  first  benefi- 
ciary, on  the  death  of  the  member  wltliout 
the  required  steps  having  been  teken  to 
effect  a  change,  acquires  a  vested  right. 
Modem  Woodmen  v.  .Little,  114  Iowa,  109, 
86  N.  W.  210;  Sbuman  v.  A  O.  U.  W.,  110 
Iowa,  642,  82  N.  W.  831.  But,  If  those  acte 
which  are  required  by  the  constitution  of 
the  association  to  be  done  in  order  to  effect 
the  change  have  been  done,  then  the  change 
la  factual,  even  though  some  purely  mlnistt- 
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rial  set  ronalns  to  be  done  by  tbe  (^cen 
of  the  tModatlon,  mdb  &■  tbe  making  of  a 
proper  record,  and  tbe  luaanoe  of  a  anb- 
stitnted  cotlflcate.  Waldnm  t.  Honutad 
(Wis.)  96  N.  W.  806;  Ooonainan  t.  Modem 
Woodmen  (Meb.)  86  N.  W.  672;  Lohn  t. 
Lnhra,  128  N.  T.  867,  2B  N.  E.  888,  9  L.  B. 
A.  B84,  20  Amu  8t  Bep.  754.  The  baiefldary 
in  a  certificate  of  insorance  In  a  mntoal  bene- 
fit aflBodatlot]  does  not  have  a  Tested  Interest 
In  the  benefit  provided  for  by  the  certificate, 
but  Is  subject  to  the  prorlslona  of  the  con- 
stltntlon  and  laws  of  the  association  with 
referoice  to  changing  beneficiaries,  and  If,  by 
snch  change,  he  is  deprived  of  the  prospective 
benefit,  he  cannot  complain.  Carpenter 
Enapp.  101  Iowa.  712,  70  N.  W.  764,  38  L. 
R.  A.  128 ;  Brown  t.  Grand  Lodge.  80  Iowa. 
287,  46  N.  W.  884^  20  Adl  St  Bep.  420  ;  81m- 
cofce  T.  Grand  Lodge,  84  Iowa,  888.  61  N.  W. 
8,  16  L.  B.  A.  114:  Martin  t.  Stabblngs,  126 
III  887,  404,  18  N.  E.  657,  9  Am.  St  Rep. 
620.  And  the  beneficiary,  Dot  being  a  party 
to  the  contract  baa  no  standing  to  object  to 
a  change  which  has  been  actually  consnm- 
mated.  nor  to  the  failure  of  the  member  to 
comply  with  formalities  required  by  the 
contract,  provided  tbe  application  has  been 
In  fact  made  and  acted  upon  by  the  asso- 
ciation during  the  lifetime  of  the  member. 
Manning  v.  A.  O.  U.  W.  (Ey.)  6  S.  W.  385, 
0  Am.  St  Rep.  270;  Schmidt  r.  Iowa  Knights 
of  Pythias  Ins.  Co..  82  Iowa,  804,  47  N.  W. 
1082,  11  L.  R.  A.  206. 

These  pr(q>oaltlonB  are  not  controverted 
by  counsel  for  appellant  bat  they  insist 
that  the  change  of  beneficiary  was  not  effect- 
ed by  Mrs.  Wandell  during  her  lifetime, 
because  her  Indorsement  on  the  certificate 
was  not  signed  In  tbe  presence  of  the  secre- 
tary of  the  local  council,  nor  attested  by  a 
Jurat  or  aclinowledgment  as  required  by 
the  provisions  of  tbe  constitution ;  that  the 
secretary  of  the  local  council  had  no  au- 
thority to  waive  this  requirement;  and  that 
tbe  new  certificate  was  not  Issued  by  the 
general  office  of  the  association  at  Des  Moines 
until  after  Mrs.  Wendell's  death,  and  there- 
fore not  until  the  rights  of  appellant  bad 
become  rested.  With  ref^ence  to  tbe  suffi- 
ciency of  Mrs.  Wandell's  acts,  some  facts  are 
to  be  considered  whicb  do  not  appear  from 
the  agreed  statement,  but  were  establlBbed 
by  the  testimony  of  witnesses  on  the  trlaL 
It  thus  appears  that  before  Mrs.  Wandell 
signed  tbe  Indorsement  on  tbe  policy  direct- 
ing a  change  of  beneficiary,  she  bad  some 
discussion  with  her  attending  physician  as 
to  bow  tbe  desired  change  sbould  be  made, 
and  that  be  expressed  doubt  as  to  whetber 
her  signature  to  the  Indorsement  would  be 
sufficient,  in  the  absence  of  attestation  of 
tbe  secretary  of  the  local  council,  as  having 
been  made  in  bis  presence,  or  a  Jurat  or  ac- 
knowledgment by  a  person  authorized  to  ad- 
minister oaths  or  take  acknowledgments,  and 
tbe  physician  advised  her  that  she  could  as- 
certain the  sufficiency  of  such  indorsement 


only  by  application  to  the  secretary  Umself. 
■That  some  question  might  properly  be  entex- 
tained  aa  to  the  necessity  for  attestation  hj 
the  aecretary  of  the  signature  in  bis  personal 
presence  Is  Indicated  by  tbe  language  of 
this  court  In  Slmcoke  t.  Grand  Lodge,  84 
Iowa,  888.  61  N.  W.  8.  IS  L.  B.  A.  114,  where 
the  court  refrained  from  deciding  that  under 
a  similar  provision  a  personal  witnessing  of 
the  signature  by  the  local  officer  is  neoesaary. 
Thereupon  the  Intervener,  at  Mrs.  WandeH'a 
request  took  tbe  certificate  with  tbe  signed 
Indorsemmt  upon  It  to  the  secretary  of  tbe 
local  council,  and  asked  him  whether  the 
todorsement  was  sufficient  to  effect  tlie 
change,  and  was  assnred  that  It  was  sofll- 
clent,  if  accompanied  with  tbe  ^Lyment  of 
tbe  fee  of  ¥1.60,  which  waa  to  be  forwarded 
to  the  general  office  of  the  association ;  and 
the  fee  was  then  paid  In  accordance  with 
his  BUggestiou,  and  he  volunterlly  affixed  hie 
attestation  to  Mrs.  Wandell'a  signature. 
There  was  ample  time  to  procure  a  slgnatore 
either  in  the  secretary's  presence  oe  before 
a  pK^r  officer,  and  to  deUver  the  certificate, 
with  tbe  Indorsemoit  ttius  properly  verified, 
to  the  secretory  before  tha  death  of  Mrs. 
Wandell;  and  thece  la  every  reason  to  as- 
sume that  had  the  Intervener  been  advised 
that  additional  verification  was  necessary, 
it  would  have  been  procured.  This  Is  a  clear 
case,  then,  of  reliance  on  the  assurance  ct 
tbe  secretary  as  to  tbe  snffidoicy  of  the  In- 
dorsement such  as  to  operate  as  an  estoppel 
on  the  association  to  question  the  validity 
of  snch  indorsement  Alexander  v.  Grantf 
Lodge,  110  Iowa,  619,  OS  N.  W.  608;  Modem 
Woodmen  v.  Lane  (Neb.)  86  N.  W.  943; 
Modem  Woodmen  v.  Coleman  (Neb.)  89 
N.  W.  641;  Supreme  Tent  T.  Voikert  (Ind. 
App.)  67  N.  B.  203;  Mettoer  v.  NOTtbwestem 
Nat.  Life  Ins.  Co.  (Iowa)  108  N.  W.  112. 
The  Nebraska  cases  Just  cited  are  based  on 
the  doctrine  of  waiver,  and  counsel  for  ap- 
pellant Insist  tliat  In  this  case  there  could 
be  no  waiver  by  the  arts  of  tbe  local  secre- 
tary, to  view  of  a  stipulation  In  the  consti- 
tution of  the  association  that  no  officer  or 
agent  has  authority  to  waive  their  provisions. 
As  to  the  eCTect  of  such  a  stipulation  against 
waiver,  tbe  autborltles  are  in  Irreconcilable 
conflict,  but  we  do  not  find  It  necessary  to 
pass  on  the  point,  for  we  think  that  tbe  facte 
In  this  case  clearly  show  an  estoppel.  Waiv- 
er Is  quite  a  dltferent  matter  from  estoppel, 
for,  to  constitute  a  waiver,  action  to  the 
prejudice  of  tbe  party  In  reliance  on  the 
conduct  of  tbe  officer  or  agent  is  not  essen- 
tial, while  Bucb  reliance  la  essential  where 
estoppel  Is  sought  to  be  shovni ;  and  we  think 
that  the  local  secretory,  by  Inductog  Mrs. 
Wandell  to  believe  that  tbe  indorsement 
^as  sufficient  and  to  retain  from  any  at- 
tempt to  further  verify  her  signature,  and 
by  accepting  the  payment  of  $1  on  tbe  theory 
that  the  indorsement  was  sufficiently  verified, 
estopped  the  association  from  qnestloning 
tbe  snffldency  of  tte  Indorsemttit   If  tte- 
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asaodatioii  was  tbus  estoi^>ed  by  Its  con- 
duct during  the  lifetime  of  Mrs.  Wandell, 
the  plaintiff  lost  his  right  to  afterward  raise 
the  objsction  which  the  usodatlon  Itself 
could  not  raise. 

Some  of  the  members  of  this  court,  the 
writer  being  one  of  tbem,  would  affirm  the 
judgment  of  the  trial  court,  rendered  In  fa- 
vor of  the  intervener,  on  the  theory  that 
the  surrender  of  the  certlflcate  with  the  in- 
dorsement, the  Bufflclency  of  which  the  as- 
sociation Is  estopped  from  questioning,  com- 
pleted the  change  of  beneficiary,  and  en- 
titled the  Intervener  to  recover  at  law 
against  the  association  on  such  new  certifi- 
cate as  It  was  the  duty  of  the  associa- 
tion to  Issue  when  the  old  certificate  was 
surrendered  with  such  indorsement  As  it 
seems  to  us,  the  right  of  intervener  became 
perfect  when  everything  had  been  done 
whlcti,  by  the  rules  of  the  association,  was 
required  to  be  done  to  change  the  bene- 
ficiary, and  that  the  ministerial  act  of  issu- 
ing a  new  certlflcate,  no  discretion  as  to 
Its  issuance  being  reserved  to  the  associa- 
tion, was  wholly  Immaterial,  so  far  as  In- 
tervener is  concerned.  The  rules  of  the  as- 
sociation already  quoted  provide  that  a 
member  desiring  to  change  the  name  of  the 
ben^ciary  in  his  certificate  shall  pay  the 
required  fee  and  deliver  his  certificate,  duly 
indorsed,  to  the  secretary  of  the  subordinate 
council.  It  Is  then  directed  that  such  secre- 
tary shall  forward  the  certlflcate,  with  one- 
half  the  fee,  to  the  supreme  secretary,  who 
shall  thereupon  issue  a  new  benefit  certif- 
icate. The  question  on  which  the  Judges  of 
this  court  are  divided  is  whether  under 
these  provisions  the  change  takes  place  when 
the  certificate  is  delivered  to  the  local  secre- 
tary, or  only  when  the  new  certificate  la  is- 
sued; and  this  is  a  question  as  to  the  con- 
Btructioa  of  the  language  of  the  rules.  Those 
of  U8  who  believe  that  a  legal  right  accrued 
to  the  intervener  in  this  case  base  their 
conclusion  on  the  ground  that  the  language 
of  the  rules  should  be  liberally  construed 
for  the  purpose  of  carrying  out  their  mani- 
fest intention,  and  that,  as  the  language  with 
reference  as  to  what  the  officers  of  the  as- 
sociation Bhal)  do  when  the  certificate  is 
surrendered  and  fee  paid  is  mandatory,  the 
l^al  rights  of  the  new  beneficiary  should 
not  be  made  fo  d^ud.  In  the  absence  of 
controlling  language,  on  the  performance  by 
the  officers  of  the  aaaoclation  of  purely  min- 
isterial acts. 

We  think  that  our  position  is  sustained 
by  a  well-considered  case  in  the  New  York 
Ck>nrt  of  Appeals  (Luhrs  v.  Lubrs,  123  N. 
T.  367,  25  N.  B.  888,  »  L.  E.  A.  534,  20  Am. 
StL  Bep.  754).  the  doctrine  of  which  Is  stated 
and  reaffirmed  in  Donnelly  v.  Bumham,  88 
N.  T.  Suppi  669,  86  App.  Dir.  226  (affirmed 
by  the  Court  of  Appeals  without  an  opinion, 
68  N.  E.  1122),  In  the  CoUowlng  language: 
In  the  Luhnr  Oase  it  waa  provided  the 


constitution  of  the  organization  that  the 
change  in  the  beneficiary  might  be  made  by 
surrendering  to  the  lodge  of  the  Insured  his 
certificate,  to  be  forwarded  to  the  supreme 
lodge,  which  waa  thereupon  required  to  can- 
cel the  original  certificate  and  issue  a  new 
oue  In  lieu  thereof.  The  insured  surrender- 
ed his  certificate  to  his  lodge,  with  directions 
for  the  issue  of  a  new  certificate,  naming 
a  new  beneficiary.  It  was  mailed  to  the  su- 
preme lodge,  and  on  the  same  day  it  was 
mailed  the  insured  died.  The  old  certificate 
and  the  request  were  received  two  days  later 
at  the  home  office,  formally  canceled,  and 
the  new  certlflcate  Issued.  It  was  held  that 
ajB  the  insured  had  done  all  that  was  re- 
quired of  him  lu  order  to  effectuate  his  in- 
tent to  change  the  beneficiary,  and  all  that 
remained  to  be  done  was  purely  formal,  In 
the  doing  of  which  the  supreme  lodge  had  no 
discretion,  the  old  certificate  was  to  be  re- 
garded as  canceled  when  It  was  properly  sur- 
rendered to  the  branch  lodge,  the  author- 
ized agent  of  the  association;  that  the  death 
of  the  Insured  did  not  operate  to  prevent  the 
consummation  of  the  surrender;  and  that 
the  snbsequent  issuing  of  the  new  certificate, 
as  directed,  should  be  held  to  relate  back  to 
the  time  of  the  surrender.  This  seems  to 
be  the  view  also  announced  in  Waldum  t. 
Homstad  (Wis.)  96  N.  W.  806. 

The  decision  of  this  court  In  Shuman  v. 
A.  O.  U.  W.,  110  Iowa,  642,  82  N.  W.  331,  Is 
not  In  coufllct  with  this  view,  for  in  that 
case  the  express  provision  of  the  constitu- 
tion of  defendant  association  was  that  no 
change  of  beneficiary  should  be  valid  until 
reported  to  the  grand  recorder,  and  the  old 
certificate  filed  with  him  and  a  new  bene- 
fit certlflcate  issued.  Under  that  provision 
the  change  was,  by  express  provision,  to 
be  made  on  application  to  the  grand  re- 
corder, and  the  surrender  of  the  certificate 
to  the  officer  of  the  local  lodge  was  not 
contemplated.  The  court,  therefore,  held 
that  a  change  could  not  be  made  In  any  oth- 
er manner,  and,  as  there  was  no  element  of 
estoppel  In  that  case  as  there  is  In  this, 
we  decided  no  more  than  the  simple  ques- 
tion Involved  in  an  attempt  to  make  a 
change  of  beneficiary  without  having  done 
the  acts  required  by  the  constitution  to  ef- 
fect such  change;  while,  as  we  think,  un- 
der the  language  of  the  constitution  Involved 
In  this  case,  the  member  bad  done  the  very 
thing  which  the  assodatton  had  pointed 
out  in  the  constitution  as  the  thing  to  be 
done,  in  order  that  the  change  might  be 
effectual,  The  case  of  Kemper  v.  Modem 
Woodmen  (Kan.)  78  Fac.  452,  is  like  the 
Shuman  Case;  It  being  provided  In  the  con- 
stitution of  the  defendant  association  that 
no  change  in  the  beneficiary  should  be  In 
force  until  that  time.  In  that  case,  as  in 
the  Shuman  Case,  the  certificate,  with  the 
indorsement  <tf  a  request  for  a  change  of 
beneflclary*  was  mailed  by  ttw  member  to 
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the  head  officer  of  the  association  In  his 
lifetime,  and  did  not  reach  that  officer  un- 
til after  his  death. 

Other  members  of  the  court  would  reach 
the  same  conclusion  on  dlflferoit  grounds. 
They  would  construe  the  language  of  the 
constitution  of  the  defendant  association  as 
having  the  same  effect  as  the  language  In- 
volved In  the  Shuman  Case — that  Is,  they 
would  hold  that  a  right  of  action  could  not 
arise  in  favor  of  the  new  beneficiary  until  the 
ministerial  act  of  canceling  the  old  certifi- 
cate and  Issuing  the  new  one  had  been  per- 
formed by  the  officers  of  the  association  at 
Its  general  office;  but  they  think  that  this 
case  falls  within  the  third  equitable  excep- 
tion set  out,  but  not  applied  In  the  Sbnman 
Case,  and  would  give  eaultable  relief  to  the 
intervener  on  the  ground  that  the  Insured 
had  pursued  the  course  pointed  out  by  the 
laws  of  the  association,  and  had  done  fill  in 
his  power  to  change  the  beneficiary,  and 
that,  having  died  before  the  new  certificate 
was  actually  Issued,  the  court  should  decree 
that  to  be  done  which  ought  to  be  done,  and 
act  as  though  the  certificate  had  been  Issued. 
They  especially  rely  upon  the  case  of  Lahey 
v.  Lahey,  174  N.  T.  148,  66  N.  H.  670,  61  L. 
R.  A.  791,  95  Am.  St  Rep.  654  (a  case  al- 
ready referred  to),  in  which  the  exertions 
set  out  In  the  Shuman  Case  (which  seem 
first  to  have  been  formulated  In  Supreme 
Conclave  v.  Cappella  [C.  C]  41  Fed,  1),  are 
approved  of.  Many  authorities  are  cited  In 
the  opini<m,  and  under  the  view  that  the  re- 
quired change  of  braefldary  had  not  been  ef- 
fected In  the  present  case  by  the  delivery  of 
the  cortlflcate,  with  the  Indorsement  thereon, 
to  the  officer  of  the  local  council,  but  that 
nevwtheless  the  member  bad  done  all  that 
she  was  required  to  do  to  effect  the  change, 
there  can  be  no  reason  to  question  the  ap- 
plication of  the  equitable  exceptions  stated 
In  the  Shuman  Case  and  applied  In  the  Lahey 
Case  with  the  result  that  the  Judgment  of 
the  trial  court  should  be  affirmed. 

The  writer  of  this  opinion  desires  to  sug- 
gest, in  conclusion,  that,  while  he  entirely 
concurs  In  the  view  that  equitable  exceptions 
may  be  made  In  proper  cases,  he  thinks,  for 
the  reasons  which  have  already  been  pointed 
•  out,  that  this  is  not  a  case  where  It  Is  neces- 
sary to  Introduce  the  equitable  doctrine. 
Certainly,  If  the  rights  of  the  intervener  had 
become  perfect  as  matter  of  law,  it  would  be 
better  to  decide  the  case  on  that  gronnd 
,  than  to  resort  to  equitable  rules,  the  appli- 
cation of  which  must  be  attended  with  swne 
oncertainty  because  d^ndent  upon  the  form 
of  procedure  and  the  difficulty  of  reducing 
exceptions  which  are  merely  equitable  to 
any  definite  and  consistent  statement  He 
desires  to  point  oat,  also,  tbat  the  applica- 
tion of  the  equitable  rule  in  this  case  does 
not  obviate  the  necessity  of  resorting  to  the 
doctrine  of  estoppel,  in  order  to  enable  the 
iQtwvener  to  recover,  for  If  tbe  plaintiff, 
/tinjming  tbrough  the  association  under  the 


first  certificate^  is  not  estopped  from  con- 
tending tbat  the  steps  required  to  be  taken 
by  Mrs.  Wandell  were  not  in  fact  taken, 
and  as  we  have  seen  the  provlslops  of  the 
constitution  were  not  Complied  with  as  to 
the  method  whldi  she  should  have  pursued, 
then  neither  In  law  nor  equity  was  the  Inter- 
vener entitled  to  any  recovery.  It  surely 
will  not  be  claimed  that  the  mere  attempt 
to  change  the  beneficiary  without  compliance 
with  the  requirements  of  the  constitution 
of  the  association  will  be  carried  oat  by 
the  court  save  In  a  case  where,  by  reason 
of  some  casualty  or  misfortune,  such  as 
that  the  certificate  is  lost  or  Is  Id  tbe 
hands  of  a  party  adversely  Interested,  and 
therefor  cannot  be  surrendered  as  required 
by  the  rules,  the  performance  on  the  part 
of  tb»  member  Is  rendered  Impracticable. 
It  should  also  be  noticed  tbat  the  Court  of 
Appeals  of  New  Toiic  did  not,  In  the  Lahey 
Case,  discredit  In  any  way  Its  prlcv  dedslon 
In  the  Lubrs  Case,  but  resorted  to  an  eqnt- 
toble  exception  for  the  reason  that  the  mem- 
ber  had  not  done  that  which  he  was  re- 
quired by  the  constitution  of  the  association 
to  do,  In  order  to  effect  the  change,  being 
prevented  from  doing  so  by  inability  to  sur- 
render the  old  certificate.  There  con  be  no 
doubt  ttcasi  the  reading  of  tbe  opinion  that 
If,  as  in  the  case  before  us.  everything  bad 
been  done  which  was  required  by  the  rules 
of  the  association,  then  the  case  would  have 
been  recognized  as  falling  within  the  princi- 
ple of  the  Lurhs  Case,  and  It  would  not 
have  been  thou^t  necessary  to  resort  to 
any  equlteble  exception. 

The  court,  therefore,  reaches  the  concln- 
slon  that  the  judgment  of  the  trial  court 
should  be,  and  It  is,  affirmed. 


OARST  V.  BRUTSCHE  et  al. 
(Supreme  Court  of  Iowa.  Dec.  16,  190S.) 

1.  Limitation  or  Actions— RBroBiunoir  of 
iNerBuiiENTs— Laches. 

Where  plaintiff,  knowing  of  a  mistake  in 
the  descriptiOD  of  a  deed  sought  to  be  reform- 
ed, remained  silent  for  nearly  10  years  before 
suit  was  broaglit,  he  was  barred  from  obtaio- 
Ing  relief  under  Code,  H  8447,  3448,  limiting 
actions  founded  on  writtw  oontracta  and  those 
brought  tor  the  recovery  of  real  proper^  to 
10  years. 

[Ed.  Note. — For  cases  In  point  see  vol.  33, 
Cent  Dig.  Lhnltatlon  of  Actions,  H  75,  168, 
175;  vol.  42,  Gent  Dig.  Reformation  of  In- 
Btruments,  ||  119-121.] 

2.  Rbtobuatiok  or  Irsxbtthents— Right  ot 
Action— AccRUAi.. 

A  right  of  action  to  reform  a  deed  for 
mistake  arises  Immediate  on  the  discovery 
of  the  mistake. 

[Ed.  Note. — For  cases  In  point  see  vol.  33, 
Cent  Dig.  Limitation  of  Actions,  I  837;  voL 
42,  Gent  Dig.  Befionnatltm  of  Instrumoita^ 
SS  119-121.] 

3.  Advbbsk  Possession  —  Inolosubb  —  Pat> 
iiENT  OF  Taxes. 

Where  plaintiff  executed  a  deed  which 
by  mistake  conveyed  tha  land  In  coidtovsray. 
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and  the  deed  was  dnly  recorded,  the  fact  that 
plaintiff  i»id  taxes  on  the  land,  and  fenced  it 
so  as  to  inclose  it  with  an  adjotniog  and  lar* 
ger  field,  did  not  constitute  such  possession  as 
would  ripen  into  advme  possession,  either 
against  the  grantee  or  a  snbieqaent  pnzdiaser 
from  him. 

4.  Pl<EADINa — IB8I7B8. 

In  a  suit  to  reform  a  deed  plaintiff  alleged 
that  the  land  In  controversy  was  -  conveyed 
by  a  mistake  in  the  description,  and  that 
^Miatever  Interest  defendant  B.  had  in  the 
land  he  purchased  from  the  grantee  in  the 
deed  with  full  knowledge  of  plaintiff's  pos- 
aeesion  and  claim  of  ownershhi.  Defendants 
admitted  that  they  claimed  the  land,  and  aver- 
red that  they  were  the  owners  thereof  in  fee 
simple*  and  denied  that  plaintiff  held  the  land 
adversely.  HeM,  that  such  pleadings  were  suf- 
ficient to  raise  an  issue  as  to  the  rights  of 
defendant  B.  in  the  land,  distinct  from  those 
acquired  from  his  grantor. 
6.  Advebse  Possession— InnraumoN. 

Where  plaintiff's  adverse  possession  of  land 
In  controversy  bad  not  ripened  into  a  perfect 
title  as  against  his  grantee,  at  the  time  the 
latter  sold  the  land  to  B.,  who  never  recog- 
nised plaintiff's  possession,  and  had  no  notice 
of  any  repudiation  of  plaintiff's  deed,  plain- 
tiCs  adverse  possession  was  Intamipted  by 
the  sale  of  the  land  to  B. 

Appeal  from  District  Gonrt;  Carroll  Gonn- 
17 ;  Z.  A.  Church,  Judge. 

Suit  in  equity  to  correct  an  alleged  mis- 
take in  a  deed  from  plaintiff  to  A.  Brutscbe, 
and  to  quiet  plaintlfTs  title  to  tbe  property 
covered  thereby.  Defendants  denied  tbe  al- 
leged mistake,  pleaded  adverse  possession, 
the  statute  of  llmltatioDS,  and  laches.  Tbe 
case  was  tried  to  tbe  court  resulting  In  a 
decree  dismissing  plaintiff's  petition,  and 
quieting  title  In  defendant  A.  J.  BrntafOie. 
Plaintiff  appeals.  AfBrmed. 

Weeks  &  Hughes  and  Lee  &  Bobb,  for  ap- 
pellant  Salinger  &  Korte,  for  appellees. 

DBEMHR,  J.  Plaintiff  and  defendant  A. 
Brutsdie  were  at  one  time  tbe  owners  in 
common  and  In  Joint  possession  of  about  2^ 
acres  of  land  adjoining  the  town  of  Coon 
Rapids.  Some  time  In  August  of  the  year 
18ST  tbey  agreed  upon  a  voluntary  partition 
of  tbe  land,  and  In  performance  of  tbat  agree- 
ment they  on  August  23d  undertook  to  exe- 
cute deeds  the  one  to  the  other  for  tbe  par- 
cels each  was  to  receive.  A  plat  of  the  land 
was  made,  and  upon  this  distlnctlTe  marks 
were  placed  indicating  the  tracts  each  was  to 
receive. 

The  land  In  dispute  Is  an  Irregular  tract, 
containing  4.69  acres,  and  Is  cbleSy  valuable 
for  the  gravel  which  Is  found  upon  It  It  Is 
undisputed  that  this  land  was  Included  In  tbe 
deed  made  by  plaintiff  and  bis  wife  to 
Bnitscbe,  but  plaintiff  claims  that  the  de- 
scription thereof  found  In  his  deed  was  insert- 
ed through  mistake  and  oversight  He  also 
contends  that  be  has  been  In  possession  of 
tbe  land  nndw  claim  of  right  for  mwe  than 
10  years,  and  be  asks  tbat  the  deed  be  re- 
formed so  as  to  express  tbe  true  agreement 
of  the  parties  thereto,  and  tbat  he  have  a 
decree  quieting  his  title  to  the  land.  A.  J. 


Bmtsche  was  made  a  party  to  the  suit,  and 
tiie  allegations  of  tbe  petition  with  reference 
to  him  are  that  be  makes  some  claim  to  part 
of  the  real  estate  "but  that  whatever  In- 
terest or  claim  he  may  have  was  acquired 
with  full  knowledge  of  plaintiff's  possession 
of  bis  claim  of  ownership  and  of  his  right 
and  titie  thereto."  Plaintiff  also  allegeA  tbat 
he  did,  not  discover  the  mistake  in  the  deed 
until  a  short  time  before  this  action  was  com- 
menced, when  he  demanded  a  correction  there- 
of, which  demand  was  refused  by  defendants. 
In  addition  to  tlie  matters  already  referred  to 
in  defendants'  answer  they  admitted  that  they 
made  a  claim  adverse  to  plaintiff,  and  fur- 
ther pleaded  tbat  th^  were  tbe  owners  of 
tbe  land,  and  asked  that  title  be  quieted  In 
them.  We  have  thus  referred  to  the  issues 
in  order  that  a  point  made  by  plaintiff  with 
reference  thereto  may  be  better  understood. 

From  a  careful  examination  of  tbe  record 
we  reach  the  conclusion  that  there  was  a 
mistake  made  In  the  deed  from  plaintiff  to  de- 
fendant and  that  according  to  the  agreemrat 
for  partition  plaintiff  was  to  have  had  the 
land  In  dispute.  Many  things  point  to  tbls  con- 
clusion, which  need  not  be  set  out  Suffice 
it  to  say  that  If  the  case  rested  on  this  atone 
we  should  have  no  hesitancy  in  ttndii^  for 
plaintiff.  Bat  It  also  appears  without  con- 
tradiction that  plaintiff  discovered  the  mis- 
take in  the  deed  within  six  months  after  he 
had  made  It  and  that  he  did  not  commence 
his  action  to  correct  it  until  March  13.  1903, 
nearly  16  years  after  the  mistake  was  made 
and  discovered.  During  a  considerable  part 
of  this  time,  if  not  all  of  it  bis  relations 
with  defendants  were  not  friendly,  end  no 
r«ison  appears  why  his  action  was  not  speedi- 
ly prosecuted.  Under  sections  3447  and  3448 
of  the  Code  the  action  for  reformation  is 
clearly  barred.  See,  also,  Relf  v.  Eberly. 
28  Iowa,  467;  Dlst  Twp.  v.  Dist,  62  Iowa, 
80,  17  N.  W.  105;  Wright  v.  Le  Claire,  S 
Iowa,  221 ;  Wood  on  Limitations  (2d  Ed.)  p. 
140,  and  cases  cited.  Plaintiff's  cause  of  ac- 
tion arose  Immediately  upon  the  discovery 
of  the  mistake,  and  no  facts  are  pleaded 
which  would  toll  tbe  statute  either  at  law  or 
in  equity. 

But  It  Is  said  that  plaintiff  has  ever  since 
the  making  of  the  deed  been  In  i>oBsessIon  of 
the  land  under  claim  of  right  and  title  there- 
to, and  in  virtue  of  an  oral  promise  on  tbe 
part  of  A.  Brutscbe  to  correct  tbe  mistake. 
While  there  la  evidence  of  plaintiflTs  posses- 
sion since  tiie  deed  was  executed,  yet  such 
possMston  was  not  exclusive.  Defendants 
have  also  been  In  possession  of  a  part  of  the 
land  for  a  part  at  least  of  tbe  time,  and  since 
June  14, 1898,  when  A.  J.  Bmtsche  claims  to 
have  purchased  tbe  property  from  his  father. 
A.  Brutscbe.  he  (A.  J.)  has  not  only  been  In 
possession  for  a  part  of  the  time,  but  he  has 
asserted  ownership  thereof.  True,  plaintiff 
has  paid  taxes  on  the  land,  and  has  fenced 
on  one  side  and  perhaps  the  ends  thereof,  so, 
as  to  inclose  it  with  an  adjoining  and  larger 
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field ;  bat  In  the  tece  ct  hit  deeA  to  A.  Brntache, 
whicti  was  doly  recorded,  racb  powowlon 

alone  coold  not  rtpen  Into  advme  posseHloiL 
Livermore  t.  MeQwdceta,  35  Iowa,  858 ;  Luck- 
hart  T.  LocUiart  (Iowa)  M  N.  W.  46L  This 
la  eepedally  troe  wbere  tbe  srantor  Is  rely- 
1ns  npon  hla  posaesslon,  as  notice  to  a  pnr^ 
chaser  from  bis  grantee,  of  bis  rlgbts  In  the 
property.  Koon  r.  Tramel,  71  Iowa,  182,  82 
N.  W.  24S;  Bprague  t.  Wblte,  78  Iowa.  670, 
8S  N.  W.  m ;  Dodge  v.  Davia,  85  Iowa,  77, 
52  N.  W.  2;  McOlaiaban  v.  Stereuson  (Iowa), 
01  N.  W.  925. 

Tbe  unbroken  voice  of  anthorlty  la  to  thB 
effect  tbat,  U  a  grantw  ronidn  In  poaaeaalon 
after  tbe  execntl<m  and  deUver  of  a  deed 
to  tbe  land,  be  will  be  regarded  as  bidding 
the  premlaes  In  snbeerriency  to  his  grantee, 
and  notblng  abort  of  an  ezplldt  disclaimer 
of  aucb  relatioa  and  a  notorious  assotlon 
of  rlgbt  In  Mnu^  will  be  snffldoit  to  cbange 
tbe  cliaracter  of  bis  posaenlon,  and  rendor 
it  adrarae  to  tbe  grantee.  1  Cfc  pp.  1039. 
1040,  and  cases  dted;  McNeil  t.  Jordan.  28 
San.  7.  Of  course,  a  grantor,  remaining 
In  poseoaslon  after  sale,  may  make  his  pos- 
session adverse.  But,  genially  speaking,  be 
must  dlaelalm  holding  for  the  grantee,  and 
openly  aaaot  hla  own  title  In  hostility  to 
tbe  title  claimed  under  bis  prerloua  deed. 
Express  notice  does  not  seem  to  be  necessary, 
but  there  must  be  such  acts  of  repudiation 
of  tlie  relatlonahlp  aa  to  bring  home  to  tbe 
grantee  knowledge  of  the  fact  that  a  dis- 
claimer la  made.  possesion  as  we 
have  said  will  not  answer  in  ax^  case.  Be- 
talnlng  the  land  granted  within  an  Indosure 
of  other  land  will  not  anfltefe  trey  Bed- 
dlngfleld  (Abi.)  IS  South.  180;  Evans  v. 
Templeton  (Tex.)  6  S.  W.  843,  5  Am.  St 
Bep.  71;  HenneBsey  v.  Andrews,  0  Cush. 
(Mass.)  170;  Paldl  v.  Paldl  CMlcb.)  47  N. 
W.  510.  Mweover,  during  the  time  plaintiff 
claims  he  was  in  possession  be  offered  to 
buy  the  land  from  the  defendant 

A.  J.  Brutscbe  purcttaaed  tbe  land  In  the 
year  1888,  and  plaintiff  charged  in  hla  peti- 
tion that  wbatev^  his  (Brntsche's)  interest 
be  acquired  it  with  full  knowledge  of  plain- 
tiff's possession  and  of  bis  (plaintiff's)  daim 
of  ownership,  etc.  Defendants  admitted  in 
answer  that  they  claimed  tbe  land,  and  fur- 
ther averred  that  they  were  tbe  owners 
thereof  In  fee  simple.  They  also  denied  tbat 
plaintiff  had  held  the  land  adversely.  It  Is 
said  In  argument  tbat  these  pleadings  do 
not  ralae  an  issue  as  to  any  rights  A.  J. 
Brutscbe  may  have  In  tbe  land,  distinct 
from  those  possessed  by  his  codefendant  A. 
Brutscbe.  The  case  was  tried  on  tbe  theory 
tbat  such  an  Issue  was  raised,  although 
some  objectlona  were  Interposed  to  the  testi- 
mony taken  with  reference  thereto,  which 
did  not  however,  raise  tbe  question  now  pre- 
sented. A.  J.  Brutsche  was  allowed  to  testi- 
fy that  be  bad  no  knowledge,  when  be  par> 
cbaaed,  ct  plaintiff's  present  dalnu;  and  an 


objectiim  to  bis  testimony  was  not  baaed 
upon  the  proposltioQ  now  presented.  While 
tbe  pleadings  are  somewhat  dumslly  drawn 
we  find  plaintiff  i'hiirgtwg  tbat  defendant  A. 
J.  Bmtsdie  bad  knowledge  <tf  Ibe  plaintiff's 
claims  wboi  he  acquired  Jila  intereat,  a  ven- 
ml  dmial  on  tbe  part  of  both  defoidants, 
and  a  plea  of  ownership  In  themselves. 
This  as  it  senna  to  us  fiUrly  presuted  the 
Issue.  The  queetiim  here.  It  will  be  notloed. 
is  one  of  pleading,  and  not  as  to  tbe  burden 
of  proof.  Tbe  latter  is  altogether  a  dlffer- 
mt  propositiMi. 

Some  mattna  not  urged  or  argned  by  conn- 
■el  would  appear  to  be  a  snflldait  anawar 
to  tbe  contoition  <tf  A.  J.  Bmtadie  tbat 
he  was  an  Innocoit  purchaser  toe  value, 
but  aa  we  do  not  place  tbe  dedslon  on  tiiat 
ground  alone,  they  need  not  be  considered. 
It  does  appear,  however,  tba^  aftw  A.  3. 
Bmtscbe  purchased,  he  was  In  possession  of 
the  property  In  diq>nto  or  a  part  of  It, 
hauled  gravd  tber^om,  camped,  and  stwed 
grading  appliances  and  tools  tberecm;  and 
tb«re  la  no  evidence  that  he  had  any  notice 
or  knowledge  of  plalntlfTs  claim — Indeed, 
the  testimony  la  dlstinetiy  to  the  contrary. 
As  to  him,  there  was  manlfesUy  no  such 
possession  as  would  be  adverse.  Evai  con- 
ceding that  as  to  A.  Brutsche,  plalntilTs  pos- 
session was  adverse,  such  possession  tiad  not 
ripened  intc  a  perfect  title  when  A.  J.  Brut- 
sche purchased,  and  as  he  (A.  J.)  never 
recognized  plaintiff's  possession,  and  had  no 
notice  of  any  repudiation  of  plaintllTa  deed 
his  (plaintiff's)  possession  was  Interrupted, 
and  has  never  been  such  as  to  furnish  him 
with  a  titie,  reformation  being  denied,  which 
should  be  quieted  as  against  either  defendant. 

Plaintiff  and  defendant  A.  Brutsche  have 
not,  as  we  understand  it  spoken  to  each 
other  for  something  like  16  years,  and  there 
was  notblng  in  defendant's  conduct,  or  In 
tbat  of  any  other  person  with  which  he  is 
chargeable,  to  Justify  plaintiff  In  sleeping 
on  his  rights.  He  knew  of  the  mistake 
within  S  months  after  the  deed  was  executed 
and  delivered,  and  yet  he  took  no  steps  to 
have  it  corrected,  until  his  right  to  do  so 
was  barred  by  laches.  If  not  by  stotnte. 
In  pleading,  he  offers  no  excuse  for  not 
bringing  his  action  at  least  within  a  rea- 
sonable time.  True,  he  lias  bad  possession 
of  the  tract  and  paid  taxes  thereon  for  many 
years;  but  hie  possession  was  presumptively 
such  that  the  statute  did  not  t>egln  to  run 
In  his  favor  until  an  open  repudiatiw  of 
the  deed  or  a  disclaimer  on  his  part  of 
holding  under  or  In  trust  for  bis  grantee, 
the  defendant  A.  Brutsche. 

Under  the  facts  disclosed  by  this  record, 
we  must  even  though  a  mistake  was  made, 
as  we  flrmly  tielieve  It  was.  In  tbe  interest 
of  securl^  to  land  tities,  and  of  repose,  ajH 
prove  of  the  decree  of  tbe  district  court 
It  is  tbwtf  ore  affirmed. 
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STATE  T.  ROGERS. 
(Supreme  Gonrt  of  Iowa.  Dec.  16,  190&) 

1.  Homicide  —  SunncmiOT  of  Bvidknos  — 
Pkrbonax.  lOKMirrT. 

In  homicide,  evidence  hold  snffident  to  mat- 
tain  a  findhv  of  the  identity  of  the  defendant 
with  the  peraon  who  committed  the  crime. 

2.  SaUX  —  StTBHISSIOH    OV    ISBUH  — SlOOND 

Deobeb  Mitbdeb. 

Under  Code,  S  4728,  declaring  a  homicide 
committed  in  the  perpetration  or  attempt  to 
perpetrate  robliery,  etc.,  murder  in  the  first 
degree,  the  fact  that  the  clrcamstances  of  a 
homicide  are  such  as  to  ordinarily  raise  an 
inference  of  an  intent  on  the  part  of -defend- 
ant to  steal  does  not  make  It  erroneous  to  sub- 
mit the  issue  of  mnrder  in  the  second  degree, 
where  there  ia  no  eridence  of  a  taking  or  of  an 
attempt  to  take  any  proper^,  and  the  isaue 
of  the  existence  of  an  intent  to  ataal  la  one  for 
the  jury. 

3.  Criminal  Law— Evidknob— PHOroeEAPHS. 

In  homicide,  photonaphs  of  the  place  of 
the  crime,  taken  some  days  subsequent  to  the 
commission  thereof,  were  admissible,  where  the 
partitions  and  entrances  of  the  Imildlng  were 
shown  to  have  remained  in  tba  aame  position, 
although  the  fornitnre  was  not  sfmilarljr  located. 

[Ed.  Note.— For  cases  In  point,  sea  toL  26, 
Cent.  Dig.  Homicide.  I  89S.] 

4.  S&UK. 

In  homicide,  where  the  defense  was  an 
alibi,  and  a  witness  testified  tliat  he  saw  defend- 
ant in  a  distant  city  on  the  day  of  the  liomieide, 
and  stated  that  he  could  Identify  defendant  aa 
the  person  he  had  seen  from  photographs, 
and  was  unable  to  do  so  wtieti,  the  phott^rapbs 
were  shown  to  him,  sutdi  photographs  were 
proper^  admitted  in  evidence  as  baarlDg  on 
the  weight  to  be  gimi  his  testimony. 

Appeal  from  District  Court.  Pottawattamie 
County;  A.  B.  Thornell,  Judge. 

Tbe  defendant  was  convicted  of  mnrder 
in  tbe  second  degree,  and  appeals.  Affirmed. 

William  A.  Mynster,  for  appellant.  Cbaa 
W.  Mnllan,  At^.  Gen.,  and  Lawrence 
De  Graff,  Attt  Atty.  Gen.,  for  the  State. 

LADD,  J.  One  Cheney  testified  that  while 
he  and  the  deceased,  Bert  Forney,  were  sit- 
ting at  a  table  playing  cards,  on  April  8, 
1903,  at  10:30  o'clo^  p.  m.,  the  rear  door 
of  the  saloon  opened  and  two  masked  men 
entered,  with  revolvers  presented,  and  or- 
dered them  to  bold  up  their  bands;  that 
Fom^  dropped  one  hand  to  his  side  and 
looked  over  his  shoulder,  when  the  toller  man 
fired;  that  he  then  Jumped  from  bis  chair 
with  an  exclamation  and  moved  toward  tbe 
Bide  door;  that  two  shots  more  were  fired 
and  deceased  fell  to  the  floor;  that  the  wit- 
ness dropped  to  the  floor,  at  tbe  first  shot, 
and  as  soon  as  tbe  men  had  left  ran  Into 
tbe  street  and  told  bis  wife,  who  was  on  tbe 
other  side,  and  the  sheriff  what  bad  hap- 
pened. One  bullet  passed  throagh  the  stove 
and  lodged  in  the  wall,  and  one  and  a  little 
more  than  half  of  another  were  found  In 
tbe  dead  body  of  Forney.  Each  of  these 
were  41-<aIIber.  A  loaded  revolver  was  ly- 
ing between  his  I^.  That  he  was  murdered 
««■  estabUahed  b^nd  donbt   Wbo  did  It? 


Appellant  Inaista  that  tbe  evidence  was 
insnfllcient  to  Identify  lilm  as  the  perpetra- 
tor of  tbe  crime.  An  officer,  Callahan,  ar- 
rested him  as  be  was  leaving  a  laundry 
the  following  evening,  at  abont  7  o'clock. 
On  tbe  way  to  the  police  station  be  twice 
attempted  to  Jerk  away,  exhibited  a  $20 
bill,  with  the  plea  that  he  had  never  harmed 
the  officer,  and  thrice  reached  for  bis  re- 
volver, desisting  only  upon  being  threatened 
with  death  by  the  officer.  The  revolver 
which  he  carried  in  the  front  of  hla  trousers 
was  loaded  with  six  41-callber  shells,  three 
of  which  were  bright  as  though  recently  put 
in,  bnt  the  chambers  were  powder  marked 
and  emoky  as  If  lately  discharged.  Tbe  other 
Bbeils  appeared  to  have  been  loaded  for 
wnue  time;  the  chambers  bearing  traces  of 
mat  On  three  caps  of  tbe  cartridges  there 
were  dents  as  though  the  hammer  liad  rusted 
on  them.  These  shells  corresponded  with 
the  bullets  found  In  Fom^'s  body  and  In 
tbe  wall,  although  revolvers  of  that  size  were 
shown  not  to  be  in  general  use  at  the  present 
tlm&  The  evidence  was  to  the  effect  that 
gnus  of  this  size  are  always  rifled,  and  that 
no  two  make  the  same  kind  of  an  impres- 
sion on  the  balls.  Two  bullets  fired  through 
the  barrel  were  marked  like  those  taken 
from  Forney's  body  and  the  wall.  Aa  the 
faces  of  the  two  men  were  covered,  Cheney 
could  not  have  seen  tfa«n,  bat  he  testified 
to  having  nottced  thdr  build  and  tbelr  eyes 
and  fbrehwd ;  that  wh«i  tbey  came  in,  their 
bats  were  back  and  tbelr  hair  drawn  ovor 
tb^  foreheads;  that  tbe  light  was  between 
blm  and  tb«n;  that  their  balr  was  dark, 
bnt  he  could  not  tell  the  color  of  their  eyes ; 
that  the  man  who  shot  was  tbe  taller  of  tbe 
two.  "Q.  What  is  your  Judgment  now,  as 
to  who  that  man  was?  A.  Well,  tbe  man 
that,  as  far  aa  hla  etyea  and  forehead  were 
ooncemed,  resembled  Rc^iera.  Q.  What  have 
you  to  say  as  to  bia  build?  A.  Well,  be  was 
about  tbe  butld'of  him.  Q.  And  what  la  your 
Judgment  tbeu,  aa  to  tho  man  that  did  tbe 
shooting,  being  Rogers?  A.  Well,  my  opinion 
is  that  it  m^bt  have  beat  blm,  but  I  would 
not  swear  to  that,  aa  I  did  not  see  his 
face.  Q.  But  your  best  Judgment  la  what? 
A.  Well,  of  course,  I  could  form  an  opinion, 
and  my  Judgment  would  be  that  this  la  the 
man.  Q.  That  Rogers  is  the  man?  A.  Tee, 
sir.  Q.  And  that  fa  your  best  Judgmoit  in 
tbe  matter?  A.  Tes,  sir."  A  Mrs.  Downers 
testified  to  having  seen  two  men  looking  In- 
to the  window  of  the  saloon  at  10:20  o'clock 
that  evening,  and  to  noticing  tbe  taller  one 
peering  over  the  curtain  after  she  had  en- 
tered. She  saw  the  defendant  at  tbe  Jail 
a  few  days  later,  and  thought  he  looked  like 
the  taller  of  tbeaft  men.  Another  wit- 
ness noticed  a  couple  of  men  in  front  of 
the  saloon  at  about  tbe  same  time,  the  taller 
of  whom  in  height  and  size  resembled  de- 
I  fendant.  Tlie  eridence  of  resemblance  la 
!  not  entirely  satisfactory.  As  the  men  were 
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masked,  Cbeney  necesBarlly  based  his  Judg- 
ment on  other  portions  of  the  person  la 
sight  At  best,  OTldence  of  identity  is  large- 
ly a  matter  of  opinion;  Its  value  depending 
upon  the  attention  and  capabllitr  of  the  wit- 
ness, and  his  opportnnit?  to  observe.  Proof 
that  such  a  person  was  looking  In  the  win- 
dow, however,  shortly  before  the  perpetra- 
tion of  the  crime,  and  that  In  Cheney's 
opinion  the  accused  was  the  person  who  shot 
Forney,  corroborated  by  the  circumstance 
that,  when  arrested  on  the  following  day, 
he  was  armed  with  a  revolver  of  the  unusual 
caliber  of  that  employed  by  the  [wrpetrator 
of  the  crime,  and  that  the  same  number  of 
chambers  recently  had  been  discharged  and 
fresh  sheila  inserted  as  the  shots  fired  at 
Forney  and  the  barrel  marked  the  bullets  ex- 
actly like  those  found  in  the  body  of  deceased 
were  marked,  made  out  a  case  for  the  Jury. 

Nor  was  it  necessarily  overcome  by  evi- 
dence that  he  was  elsewhere.  True,  one 
Toung  testified  to  having  waited  on  him  in 
an  establishment  In  Chicago  at  which  he  was 
a  clerk  in  the  afternoon  of  April  3d,  and 
another  witness  that  on  the  day  previous 
be  had  registered  and  was  assigned  a  room 
in  the  Hotel  Le  Grand  of  the  same  city  and 
left  in  the  afternoon  of  the  3d.  But  Young 
admitted  having  remarked  to  defendant  whea 
in  Jail  that  he  did  not  look  like  the  same 
person  he  waited  on,  and  several  wltneesea 
testified  as  experts  that  the  name  In  th4 
register-  was  not  written  by  the  same  per- 
son who  registered  as  "Frank  Parsons,  Bur- 
lington, Iowa,"  at  the  hotel  Kell  in  Council 
BlufiFs,  which  was  done  by  defendant  early 
in  the  morning  of  April  4th.  These  wit- 
nesses agree  that  defendant  then  had  a 
mustache,  and  Young  explained  that  the 
statement  in  the  Jail  was  occasioned  by  the 
growth  of  a  full  beard.  But  he  was  clean- 
shaved  when  arrested,  and  two  witnesses 
testified  that  he  was  so  a  day  or  two  be- 
fore the  shooting.  A  conductor  on  a  train 
leaving  Clinton,  Iowa,  at  9:46  p.  m.  April 
3d,  related  that  a  passenger  paid  In  cash 
for  fare  from  that  place  to  Boone  $6.10,  and 
that  he  gave  him  a  slip  so  showing,  and, 
from  the  circumstances  detailed  by  defend- 
ant, without  recalling  the  Individual,  believed 
bim  the  same  person.  But  the  accused  could 
have  obtained  a  slip,  and  also  the  story, 
from  another,  and  repeated  it  As  Indicated, 
defendant  testified  In  his  ovm  behalf,  but 
did  no  more  than  give  an  account  of  paying 
his  fare  from  Clinton  to  Boone,  though  on 
cross-examination  he  swore  that  prior  to 
his  arrest  he  had  been  at  the  Hot  Springs, 
Ark.,  for  a  considerable  time.  On  the  other 
hand,  two  policemen  are  positive  tbat  they 
saw  him  In  a  wine  room  In  Council  Bluffs  a 
day  or  two  before  Barney  was  killed,  for 
one  bad  pointed  him  out  to  the  other.  In  or- 
dv  that  he  mlgbt  recognize  him  when  seen. 
Another  witness  testified  that  he  saw  him 
at  the  depot  near  the  saloon  at  about  1 
o'clotA  In  the  afternoon  of  April  Sd.  Scm- 


tinizlng  the  record  In  the  light  of  this  evi- 
dence, and  taking  into  account  the  defend- 
ant's silence  as  to  everything,  save  an  al- 
leged conversation  with  the  conductor,  we 
are  content,  as  was  the  district  court,  with 
the  Jury's  rejection  of  the  plea  of  alibi,  and 
its  conclusion  that  the  defendant  was  the 
identical  person  who  killed  Forney. 

2.  Appellant  contends  that  Forney  was 
killed  In  an  attempt  to  commit  robbery,  and 
therefore  the  perpetrator  of  the  crime  was 
guilty  of  murder  in  the  first  degree,  or  was 
entitled  to  an  acquittal,  and  that  the  Jury 
should  iiave  been  so  constructed.  See  section 
4728,  Code;  State  v.  Smith,  102  Iowa,  667, 
72  N.  W.  279.  Even  If  this  were  so,  it 
might  not  follow  tbat  submission  of  the  is- 
sue as  to  his  guilt  of  murder  In  the  second 
degree  was  an  error  prejudicial  to  the  de- 
fendant. Upon  that  question  the  court  In 
State  V.  Bertoch,  112  Iowa,  195,  83  N.  W. 
967,  where  poison  was  alibied  to  have  been 
administered,  was  equally  divided.  But  it 
does  not  appear  tbat  the  men  altering  the 
saloon  took  or  tried  to  obtain  any  property, 
and,  though  the  desire  to  get  and  have  is 
so  wide  a  principle  of  human  nature  that 
the  Intent  to  steal  would  ordinarily  be  In- 
ferred, such  was  not  the  necessary  inference 
from  the  circumstances  proven  on  the  trial. 
SUte  V.  Wortben,  111  Iowa,  267,  82  N.  W. 
910.  The  issue  was  for  the  Jury,  and  It 
might  have  been  In  doubt  as  to  the  object 
of  the  Intrusion  and  have  given  the  accused 
the  benefit  of  the  doubt 

3.  Photographs  of  the  Interior  of  the  sa- 
loon some  days  subsequent  to  April  3d  were 
received  in  evidence.  The  partitions  and  en- 
trances were  shown  to  have  been  the  same 
as  then,  and,  even  though  the  furniture  may 
not  have  been  similarly  located,  they  were 
admissible.  To  test  the  recollection  of  tbe 
witnesses  who  claimed  to  have  seen  defend- 
ant in  Chicago,  they  were  shown  certain 
phot<^aphs,  and  asked  which  If  any  was  the 
person  they  bad  seen.  As  the  hotel  clerk 
had  said  he  could  identify  defendant  there- 
from, and  was  unable  to  do  so,  the  pictures 
were  properly  received  In  evidence  as  bearing 
on  the  weight  to  be  given  his  testimony.  If 
there  were  Indorsements  on  tbe  back  of  these, 
no  objection  was  interposed  on  that  account 

Other  rulings  are  so  erldently  correct  as 
not  to  demand  discussion. 
Affirmed. 


HOYT  T.  OBAHAU. 
(Supreme  Court  of  Iowa.  Dee.  1%  1906.) 

Apfeai^Revebsal. 

Where  the  verdict  Is  clearly  contrary  to 
tbe  'evidence  and  instnictioDs,  the  cause  mast 
be  reversed. 

[Ed.  Note. — For  cases  in  point,  see  voL  3, 
Cent  Dig.  Appeal  and  Error,  |S  S93&-^043.] 

Appeal  from  District  Court,  Carroll  Coun- 
ty; Z.  A.  Church,  Judge. 
Suit  to  recover  a  balance  alleged  to  be  doe 
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for  grain  Bold  to  the  defendant  Tbere  was 
a  trial  to  a  jvrj,  and  a  verdict  and  Judg- 
meot  for  the  defendant,  from  which  the 
plaintiff  appeals.  Beversed. 

Salinger  ft  Korte,  for  appellant  W.  01 
Saul  and  M.  W.  Beach,  for  appellee. 

BHBBWIN,  O.  3.  Tbli  can  must  be  re- 
Tersed  because  the  T«^tct  was  contrary 
to  the  eTldence  and  the  Instmctlona  The 
Jnrr  was  Instructed  that  It  was  bound  to 
find  that  the  plalnUff  bad  delivered  to  the 
defendant  the  amount  of  grain  shown  by 
his  erldence,  and  that  tbere  was  no  con- 
troTersy  as  to  the  price  thereof.  There 
was  no  dispute  as  to  the  amount  that  the 
def^dant  bad  jiaid  on  account  for  the  grain, 
and  the  only  real  question  in  the  case  was 
wheth«  there  was  an  absolute  sale  of  the. 
oats  to  the  defendant  or  whether  be  was  to 
handle  them  on  commission.  Whatever  the 
truth  may  be  as  to  that,  the  evidence  of  the 
plaintiff  conclusively  showed  a  balance  due 
him  after  giving  to  the  defendant  all  the 
cre^t  that  he  did  or  could  claim  under  his 
theory  of  the  case.  It  is  at  least  question- 
able whether  the  pleadings  present  an  issue 
as  to  the  plalntilTs  liability  for  ^ght  on 
tiie  oats,  even  if  they  were  to  be  sold  on 
commission  by  the  defendant;  and  It  Is  stlU 
more  doubtful  whether  the  evidence  before 
tiie  Jniy  jnstlfled  Its  allowance  These  and 
other  matters  relied  on  for  a  reversal  we 
need  not  discuss,  however,  because  of  our 
conclusion  tbat  the  case  must  be  reversed 
on  the  ground  stated. 

Beversed. 


HERMAN  V.  WINTER.* 

(Supreme  Court  of  Soath  Dakota.   Nov.  28, 
1905.) 

L.  SPBCIFIO  PurOBUAnCS— OOICFLAINT— Sut- 

ncnircT. 

In  a  suit  to  enforce  apeclQc  performance 
of  a  contract  to  convey  laud  to  plaintiff,  the 
eomplalat  alleged  that  the  parties  contracted 
In  writing,  whereby  defendant  agreed  to  Bell 
and  convey  to  plaintiff  the  premises  described 
in  the  complaint  for  a  certain  price ;  that  plain- 
tiff  had  tendered  such  sum,  and  performed  all 
the  conditions  of  the  contract  by  him  to  be 
performed,  and  requested  a  conveyance;  that 
defendant  refused  to  convey,  and  that  plain- 
tiff was  ready  and  willing  to  comply  wltn  the 
contract,  but  that  defendant  had  notified  plain- 
tiff that  defendant  repudiated  It  and  would 
not  be  bound.  Held,  that  the  complaint  stated 
facts  sufficient  to  constitute  a  cause  ci  aedMi 
as  against  an  objection  at  the  tiiaL 
2.  SAilB— TeNOEB— SUWICIBNCT. 

By  Rev.  Civ.  Code,  S  llISl,  an  obligation 
is  extlngnished  by  a  proper  offer  of  performance 
with  intent  to  extinguish  the  obligation.  Sec- 
tion IIK}  provides  that  if  the  person  to  whom 
an  offer  of  performance  should  be  made  cannot 
with  reasonable  diligence  be  found  within  the 
state,  and  within  a  reasonable  distance  from 
his  residence  or  place  of  business,  the  offer 
may  be  made  at  his  residence  or  place  of  busi- 
ness. Section  1176  enacts  that  a  refasal  by  a 
creditor  to  accept  performance,  made  before 
an  offer,  is  equivalent  to  sa  offer  and  refosaL 

■RdMarlog  denied  March  1.  U06. 


Section  1166  provides  that  an  obligation  for 
the  paymwit  of  mimey  Is  extinguished  by  a 
due  offer  of  psyment  If  the  aakount  is  im- 
mediately depMdted  In  the  name  of  the  credit- 
or with  some  bank  of  deiKwit  within  the  state, 
and  notice  thereof  given  the  creditor.  A  con- 
tract provided  for  a  conveyance  of  land  to  plain- 
tiff on  a  ^rtain  day,  and  though  before  that 
the  vendor  stated  he  would  not  convey,  on  that 
day  plaintiff  called  at  defendant's  house  with 
the  money  to  make  the  payment,  and  was  told 
by  defendant's  family  that  defendant  was  ab- 
sent, and  that  they  thought  he  was  at  a  certain 

Slace  out  of  the  state,  whereupon  plaintiff  sent 
efendant  a  registered  letter,  and  deposited 
the  money  in  a  bank,  Instmctinir  the  cashier 
to  deliver  the  same  on  the  deposit  of  a  deed. 
S9ld,  that  there  was  a  sufficient  tender  to  enable 
plaintiff  to  maintain  a  suit  for  specific  per- 
formance ;  sections  1161  and  116o  not  being 
solely  applicable  to  the  case  of  debtor  and 
creditor,  and  section  1166  being  only  applicable 
to  tbe  extinguishment  of  an  obUgation. 

8.  SaifXr-TlMB  FOB  TXNDEB. 

In  an  option  contract  for  the  sale  of 
land,  time  is  of  the  essence,  and  a  tender 
or  offer  of  payment  must  be  made  within  the 
time  specified  by  the  party  seeking  to  enforce 
the  option. 

4.  LanDLORo  and  Tbnakt— Lzssek's  Oftiov 
TO  Pubchabs— Tm  fob  Txndeb. 

Where  a  lease  gave  the  lessee  the  option 
of  purchasing  at  its  expiration,  he  had  the 
day  following  that  on  which  the  lease  expired 
In  which  to  make  a  tender. 

Appeal  from  Circuit  Court,  Jeraold  Oounly. 

Suit  by  Henry  Herman  against  WUllam 
Winter.  From  a  Judgment  In  favor  of  plaln- 
tlfl,  defendant  appeals.  Affirmed. 

Alkens  &  Judge,   for  appellant  A.  B. 

Hitchcock,  for  respondent 

CORSON,  3.  This  Is  an  action  to  enforce 
the  specific  performance  of  a  contract  for 
tbe  conveyance  of  real  property.  Tbe  find- 
ings and  Judgment  being  In  favor  of  tlie  plain- 
tiff the  defendant  has  appealed. 

Tbe  appellant  seeks  a  reversal  of  the  Judg- 
ment on  the  following  grounds :  (1)  For  the 
reason  that  tbe  court  erred  in  overruling  ap- 
pellant's objection  to  the  Introduction  ef  any 
evidence  under  the  complaint ;  (2)  for  the  rea- 
son that  the  court  erred  In  finding  that  on 
January  1,  1902,  the  plaintiff  tendered  to  tbe 
defendant  the  sum  of  $3,000,  and  demanded 
a  conveyance  of  said  proper^,  and  that  said 
defendant  at  said  time  refused  to  perform  the 
contract  on  bis  part ;  (S)  for  the  reason  that 
the  court  erred  in  making  Its  conclusions  of 
law  that  the  respondent  was  entitled  to  a 
decree  of  specific  performance  and  entering 
Judgment  thereon;  (4)  that  the  court  erred 
In  denying  defendant's  motion  for  a  new  trial 
for  the  reason  that  the  physical  and  mental 
condition  of  counsel  who  tried  the  case  for 
tbe  defendant  was  not  such  aa  to  enable  him 
to  have  a  fair  trial.  No  demurrer  was  In- 
terposed  to  the  complaint  but  objection  was 
taken  by  the  defendant  at  the  trial  to  the 
Introduction  of  any  evidence  under  the  same, 
on  the  ground  that  the  complaint  did  not 
state  tacts  sufficient  to  constitute  a  cause  of 
action.  It  Is  alleged  In  the  complaint  in  sub- 
stance that  tbe  defendant  was  tbe  owner  of 
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the  premisea  described;  that  the  plaintiff 
and  defendant  entered  Into  a  writteQ  contract 
tj  wbldi  the  said  defendant  agreed  to  sell 
and  convey  to  said  plaintiff  tbe  premises  de- 
scribed in  the  complaint  for  the  agreed  price 
of  $3,000 ;  that  said  plalntlfiT  has  tendered  to  I 
said  defend^t  the  said  sum  of  $3,000  and 
performed  all  the  conditions  of  said  contract  ; 
npon  his  part  to  be  performed,  and  request- 
ed of  the  said  defendant  a  conveyance  of  I 
said  tract  of  land,  but  that  said  defendant  , 
has  refused  and  still  refuses  to  convey  tbe 
same;  that  the  plaintiff  Is  now  ready  and  i 
willing  to  comply  with  the  terms  of  said 
contract,  and  that  tbe  said  defendant  has  , 
notified  tbe  plaintiff  that  he  repudiates  tbe 
contract,  and  will  not  be  bound  by  tbe  agree- 
ment therein,  and  that  be  will  not  conv^ 
the  said  property  to  tbe  plaintiff  on  any  terms  | 
whatever.   It  will  be  observed  that  It  is  al-  j 
leged  In  the  complaint  that  heretofore  said  I 
plaintiff  and  defendant  entered  Into  a  written  . 
contract  by  which  the  said  defendant  agreed  : 
to  sell  and  convey  the  premises  described  in  : 
the  complaint  to  tbe  said  plaintiff  at  tbe 
agreed  price  of  $3,000.   While  tbe  complaint  | 
Is  somewhat  vague  and  tmcertain.  It  does, 
vr4  are  of  the  opinion,  state  facts  sufficient 
to  constitute  a  good  cause  of  action  as  against 
an  objection  takm  to  its  Insufficiency  at  the  j 
trial.   Courts  are  Inclined  to  view  with  dls-  ! 
favor  an  objection  to  tbe  admission  of  evf-  I 
dence  at  the  trial,  on  tbe  ground  that  the 
tncts  stated  in  the  complaint  are  not  sufficient  i 
to  constitute  a  cause  of  action,  and  are  dls-  ' 
posed  to  hold  tbe  complaint  sufficient  If  It  , 
states  facts  showing  that  tbe  plaintiff  is 
entitled  to  recover,  though  tbe  same  may  be 
informally  stated,  and  tbe  complaint  be  sub- 
ject to  a  motion  to  make  more  specific  and 
certain.    In  this  ease,  assuming  the  facts 
stated  to  be  true,  the  plaintiff  shows  clear- 
ly that  be  is  entitled  to  have  tbe  contract  en- 
forced, and  the  court  tberefore  committed  no 
error 'In  overruling  defendant's  objection. 

It  Is  furtbw  contended  by  the  appellant  I 
that  tbe  court  erred  In  finding  that  on  Jan-  [ 
uary  1,  1902.  the  plaintiff  tendered  to  the  i 
defendant  the  snm  of  $S.O0O,  and  demanded  | 
a  conveyance  of  said  premises,  and  that  the  i 
defendant  at  said  time  refused  to  perform  | 
tbe  conditions  of  said  contract  on  bis  part, 
as  the  evidence  was  insufficient  to  support 
the  findings.   While  the  evidence  discloses 
that  the  plaintiff  did  not  in  fact  tendra*  to  tbe 
defendant  the  $3,000,  as  found  by  the  court, 
the  evidence  shows  tliat  be  did  In  effect  make 
tbe  tender  by  going  to  the  residence  of  the 
defendant  on  tbe  Ist  day  of  January  with  the 
money,  and  that  he  was  then  and  there  ready 
and  willing  to  pay  to  tbe  defendant  tbe  said 
sum.  but  was  unable  to  make  the  fttrmal 
tender,  for  the  reason  that  tbe  defendant  was 
absent  from  bis  home  and  from  tbe  state. 
The  finding,  therefore,  was  In  our  opinion 
justified  by  tbe  evidence.  The  agreement  In 
this  casft,  though  signed  by  both  parties,  was 
in  ^ect  an  option  craitract  It  was  a  stlpo- 


latlon  appended  to  ttie  aid  of  a  farm  lease 
executed  by  tbe  defendant  to  the  plaintiff, 
and  reads  as  follows :  "And  it  Is  also  agreed 
that  the  said  Hairy  Herman  shall  have  the 
privilege  at  the  expiration  of  this  lease  of 
purchasing  tbe  above  tract  of  land  for  tbe 
sum  of  three  thousand  dollars  ($3,000)."  Tbe 
lease  was  execnted  In  Adgust,  1809,  and  was 
for  the  term  of  two  years,  conumencing  on  tbe 
1st  day  of  January,  lOOO.  The  lease,  there- 
fore, by  Its  terms,  expired  on  tbe  81st  day 
of  December,  190L 

Tbe  evidence  upon  the  subject  of  tender 
or  offer  of  payment  was  In  substance  as  fol- 
lows: The  plaintiff  upon  his  examination, 
after  testifying  as  to  the  genuineness  of  tbe 
signatures  of  himself  and  the  defendant,  testi- 
fled:  "I  bad  a  conversation  with  the  de- 
fendant in  this  action,  on  or  near  tiie  ex- 
piration of  this  instniment  as  named  therein, 
concerning  the  purchase  of  tbe  land  de- 
scribed. It  was  somewhere  In  the  middle  of 
November,  about  six  weeks  prior  to  the 
expiration  of  the  lease,  as  near  as  I  can  telL 
I  told  him  I  come  over  to  see  btm  in  regard 
to  closing  up  the  deal  for  tbe  purchase  of  the 
land ;  that  I  was  ready  to  close  up  the  con- 
tract as  the  option  called  for.  I  told  him 
that  I  was  ready  to  pay  him  for  tbe  land,  and 
that  I  wanted  the  land,  and  be  shook  his 
head,  and  said :  *No,  sir ;  I  will  never  give 
you  a  deed  for  that  land.*  And  I  asked  blm 
why,  and  he  said  the  contract  was  no  good. 
We  talked  15  or  20  minutes  there  in  tbe  road. 
•  •  •  He  has  never  at  any  time  changed 
his  expressions  concerning  that  to  me.  He 
has  never  offered  to  deed  tbe  land  to  me 
upon  the  payment  of  that  price.  I  came  out 
to  tbe  ranch  tbe  day  before  the  expiration 
of  the  option,  the  2&th  of  December,  and 
drove  to  bis  residence  on  the  1st  day  of  Jan- 
nary  last,  and  asked  for  Mr.  Winter,  and  they 
told  me  be  wasn't  there;  and  I  asked  them 
where  he  was,  and  they  said,  as  near  as 
they  could  toll,  he  was  at  Mason  City.  After 
finding  out  that  Mr.  Winter  wasn't  at  home, 
I  went  to  Oann  Valley  to  the  post  office  there, 
and  I  got  Mr.  Ferren  to  write  me  up  a  notice 
notifying  Mr.  Winter  that  I  was  ha*  ready 
to  close  up  the  option  on  that  contract,  and 
he  drew  up  tbe  notice,  and  I  mailed  It  in 
Oann  Valley  post  office,  and  registered  the 
letter,  and  tbe  same  day  I  wait  to  Kimball 
and  deposited  $3,000  in  the  Kimball  State 
Bank  for  the  purpose  of  getting  a  deed  for 
this  land.  Tbe  cashier  was  Instructed  that 
if  Mr.  Winter  deposited  a  deed  for  this  land 
he  was  to  have  the  $3,000."  It  will  thus  be 
seen  that  some  six  weeks  prior  to  tbe  time 
for  making  tbe  tendo*  tbe  defendant  dis- 
tinctly Informed  tbe  plaintiff  that  he  wotild 
not  execute  any  conveyance  of  the  property 
to  him,  and  that  at  the  time  the  tender 
Bboold  have  been  made  on  the  1st  day  of  Jan- 
nary,  1902,  the  defendant  waa  absent  from 
his  home  and  the  only  Information  that  the 
plaintiff  could  get  as  to  his  whereabonta  was 
from  the  family;  a  statonent  that  he  was 
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abmot,  pTobabl7  In  Uason  City.  It  may 
reaaonably  be  Inferred  that  the  Mason  City 
referred  to  wae  the  Mason  City  In  the  state 
of  Iowa,  aa  that  is  a  prominent  dty  In  that 
state,  and  we  know  of  no  such  place  in 
Sooth  Dakota.  The  acts  of  the  plaintiff, 
therefore,  in  going  to  the  home  of  the  defend* 
ant  with  money  to  make  the  tender  and 
Bobsequently  depositing  It  In  the  bank  at  Elm- 
ball,  forwarding  a  registered  letter  to  the  de- 
foidant  notifying  him  that  he  was  ready  and 
willing  to  take  the  property  and  pay  for 
the  same,  and  In  his  complaint  averring  his 
readiness  and  wlUlngness  to  pay  the  amount 
specified  in  the  contract,  constltnted,  we 
think.  In  legal  effect,  a  tender  of  the  enm 
agreed  to  be  paid  and  fnlly  Justified  the 
ronrt's  findings.  Under  the  title  of  "Offer  of 
Performance"  onr  Code  provides:  "An  obli- 
gation la  exttngolshed  by  an  offer  of  per- 
formance, made  in  conformity  to  the  rules 
herein  prescribed,  and  with  Intent  to  ex- 
tinga^  the  obligation."  Section  1151,  Rev. 
Clr.  Code.  And  by  section  1165  It  Is  provid- 
ed :  "In  the  absence  of  an  express  provision 
to  the  contrary,  an  offer  of  performance  may 
be  made,  at  the  option  of  the  debtor:  (1) 
At  any  place  appointed  by  the  creditor ;  or 
{2)  wherever  the  person  to  whom  the  offer 
OQgjit  to  be  made  can  be  fonnd;  or  (S)  if 
such  person  cannot,  with  reasonable  dill- 
gmce,  be  found  within  this  state,  and  within 
a  reasonable  distance  from  his  residence  or 
place  of  business,  or  if  he  evades  the  d^tor, 
then  at  his  residence  or  place  of  buslneas, 
if  the  same  can,  with  reasonable  diligence,  be 
found  within  the  state;  or  (4)  If  this  cannot 
be  fkme.  tb«i  at  any  place  within  this  stat& 
It  Is  contended  1^  the  appelant  that  these 
sections  have  no  application  to  tiie  case  at 
bar,  for  the  reason  that  fh^  are  designed 
to  meet  the  case  of  debtor  and  creditor,  and 
that  the  plaintiff  in  this  case  was  not  a 
AtMm  within  the  meaning  of  that  section, 
sQd  the  defendant  was  not  a  creditor;  hat 
we  are  Inclined  to  take  the  view  that  ttieae 
sections  apply  to  all  cases  where  an  obliga- 
tion is  soi^t  to  be  enforced.  It  Is  quite 
clear,  thetetoee,  that  the  plaintiff,  not  being 
able  to  find  the  defendant  within  the  state 
and  wttUn  a  reasonable  distance  from  his 
Ksldenoe  or  place  of  butfness,  was  not  re- 
qnired  to  do  more  than  be  did  do  as  shown 
by  the  evidence  In  this  case.  Again,  by 
section  1176,  it  is  provided :  "A  refusal  by 
a  creditor  to  accept  performance,  made  be- 
fore an  offer  thereof,  is  equivalent  to  an 
offer  and  refnsal,  unless,  before  performance 
Is  actually  doe,  he  gives  notice  to  the  debtor 
of  his  willingness  to  accept  It"  As  we  have 
sem,  the  undisputed  testimony  shows  that 
the  defendant  In  this  case,  some  six  weeks 
prior  to  the  time  for  the  performance  of 
the  contract,  distinctly  notified  the  plaintiff 
that  be  would  not  execute  to  him  any  con- 
veyance of  the  property.  Though  the  term 
debtor  and  creditor  an  also  used  in  this 


section  we  see  no  reason  why  It  Is  not  ap- 
plicable to  the  parties  In  the  case  at  Var. 

It  Is  contended  by  the  appellant  that  the 
only  tender  that  could  properly  be  made  by 
the  plaintiff  which  would  bind  the  defend- 
ant was  a  tender  under  the  provisions  of 
section  1166  which  reads  as  follows:  "An 
obligation  for  the  payment  of  money  is  ex- 
tinguished by  .a  due  offer  of  payment,  if 
the  amount  Is  immediately  deposited  In  the 
name  of  the  creditor  -with  some  bank  of 
deposit  within  thie  state,  of  good  repute, 
and  notice  thereof  is  given  to  the  creditor." 
But  that  section  seems  to  apply  only  to  the 
extinguishment  of  an  obligation  and  the 
term  "creditor"  Is  there  used  as  well  aa  in  the 
other  sections  referred  to.  After  a  careful 
examination  of  these  various  provisions  of 
the  Code,  we  are  Inclined  to  take  the  view 
that  they  apply  to  all  cases  where  a  tend« 
at  common  law  was  deemed  necessary,  and 
that  the  plaintiff  In  this  case,  baving  com- 
plied with  the  provisions  of  section  1155, 
he  has  done  all  that  the  law  requires  of  him 
to  do,  and  that  be  IQ  effect  made  the  tender 
as  touml  by  the  court  on  the  Ist  day  of  Janu- 
ary, 1902,  and  within  tiie  time  specified  In 
the  stipulation,  aa  be  was  not  required  to 
make  the  tender  or  offer  of  payment  until 
the  expiration  of  the  lease,  and  tiiat  did  not 
expire  until  12  o'clock  on  the  night  of  the 
31st  of  December.  Consequoitiy,  the  plain- 
tiff had  the  following  day  in  which  to  make 
the  tender.  It  la  undoubtedly  true,  as  con- 
tended by  connsel  for  the  appellant  and  de- 
fendant, that  In  an  optl(m  contract  time 
is  necessarily  of  the  essence  of  tiie  agree- 
ment, and  that  a  tender  or  offer  of  payment 
must  In  effect  ttemade  within  the  time  qiecl- 
fled  in  the'  contract  by  the  party  seeking 
to  enforce  it  lUcbardson  v.  Hardwick,  106 
n.  S.  252.  1  Sup.  Ct  213,  27  L.  Ed.  145; 
Weaver  v.  Burr,  81  W.  Va.  786,  8  S.  E. 
743,  3  L.  B.  A.  94;  Steele  T.  Bond  et  al., 
82  Minn.  14,  18  N.  W.  880;  Bostwick  v. 
Bess,  80  111.  188;  Coleman  t.  Applegrath, 
68  Md.  21,  11  Ati.  284,  6  Am.  St  Rep.  417; 
Glra  ▼.  Harris,  14  S.  D.  BS7,  86  N.  W.  624. 
This  conclusion  necessarily  disposes  of  the 
third  contention  of  the  appellant  that  the 
court  erred.  In  Its  conclusion  of  law,  and  Its 
conclnslons  necessarily  followed  from  Its 
findings. 

It  Is  further  contended  by  the  appellant 
that  the  court  erred  In  denying  appellant's 
motion  for  a  new  trial,  for  the  reason  that 
the  physical  condition  of  defendant's  counsel 
at  the  time  of  the  trial  was  such  as  to  pre- 
clude the  defendant  from  having  a  fair  trial. 
But  we  are  Inclined  to  take  the  view  that  the 
record  as  presented  in  this  case  shows  quite 
clearly  that  the  rights  of  the  defendant  were 
properly  cared  for  on  the  trial,  and  no  point 
In  favor  of  the  defendant  seems  to  have  been 
overlooked  by  his  counsel.  The  granting  or 
refusing  a  motion  for  a  new  trial  Is  largely 
within  the  discretion  of  the  trial  court,  and, 
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u  often  Bald  bj  tbls  court,  tmless  ttaere  Is 
a  manifest  abnse  of  ancb  dlflcretlon,  tb» 
action  of  the  court  will  not  be  interfered 
with.  That  the  learned  drcnlt  judge  who 
tried  the  case  with  a  full  knowled^  of  all 
the  facts  and  the  manner  in  which  the 
case  was  presented  on  the  part  of  the  de- 
fendant deemed  it  proper  to  overrule  the 
motion  for  a  new  trial  is  conclusive,  and 
this  court  will  not  be  Inclined  to  interfere 
with  the  exercise  of  the  trial  court's  Judicial 
discretion  in  denying  the  motion. 

The  Judgment  of  the  circuit  court  and 
order  denying  a  new  trial  are  affirmed. 


GODFREY  T.  FAUST. 

(Supreme  Court  of  South  Dakota.  Nov.  29, 
1905.) 

1.  Mines    and   Minbrau  —  Iiooatioh  ov 

CteiAIMS—DBVELOPUBNT  WOSK. 

The  construction  of  a  tunnel  on  property 
outside  of  a  mining  claim,  made  solely  with 
reference  to  the  development  of  the  claim,  is 
work  on  the  claim,  available  as  annual  devel<v- 
ment  work  thereon. 

[Bd.  Note. — For  cases  in  point,  see  vol.  84, 
CenL  Dig.  Mines  and  Minerals,  I  64.] 

2.  TaiAL  —  Appeal  —  Review  —  Habicless 
Ebbob— ADMission  or  Evidence— Tbial  to 

COUBT. 

The  admission  of  incompetent  testimony  in 
a  case  tried  by  the  court  is  no  ground  for  re- 
versal*  unless  it  appeara,  after  disregarding  the 
Mune,  that  there  is  a  preponderance  of  evidence 
against  the  counts  bidliig. 

[Ed.  Not& — For  cases  In  point,  see  vol.  8, 
CenL  Dig.  Appeal  and  Error,  ti  4180^  4186.] 

Fuller,  P.  J.,  dissenUng  In  part 

On  rehearing.  Dolled. 

For  former  c^lnlon,  see  101  N.  W.  718. 

FULLER,  P.  J.  Our  former  decision  of 
this  appeal,  now  before  us  on  rehearing,  is 
reported  In  (S.  D.)  101  N.  W.  718,  where  the 
facts  are  fully  stated,  and  it  is  held,  upon 
conflicting  evidence,  and  independently  of 
certain  testimony  claimed  to  be  Incompe- 
tent and  erroneously  admitted,  that  the  trial 
court  was  Justifled  In  finding  that  during  the 
year  1900  the  required  amount  of  asBesBment 
work  had  been  done  on  or  for  the  beneflt 
of  the  Dave  and  Faust  lodes,  the  two  un- 
IMitented  mining  claims  in  controversy.  With 
our  codcIubIod  that  all  necessary  work  may 
be  done  by  one  having  a  contract  with  the 
locator  for  the  purchase  of  bis  property,  no 
fault  is  found,  but  counsel  for  appellant 
forcefully  combat  the  doctrine  that  it  may 
be  presumed,  under  the  circumstances  dis- 
closed by  the  record,  tbat  the  trial  court 
disregarded  incompetent  testimony  intro- 
duced at  the  trial  of  tbls  case,  which  they 
maintain  should  be  controlled  by  Stark- 
weather T.  Bell.  12  8.  D.  146,  80  N.  W.  18S. 
Where  the  opinion  Justifies  the  following 
lieadnote:  "Where  tbe  evidence  Is  conflict- 
ing, tbe  admlsaloD  over  objection  of  Imom- 


petent  testimony,  whldi  Is  material,  and. 
If  beUered,  is  conclusive  of  the  iasa^  Is  pr^- 
adldai  eiior,  although  the  cause  Is  tried 
to  ttw  court  without  a  Jnry."  l%e  contro- 
verted work  done  during  the  year  1900  with- 
in tbe  boundaries  of  these  unpatented  claims 
Is  estimated  by  appellant's  witnesses  to  be 
of  the  value  of  $5,  while  respondent  wit- 
nesses testify  that  such  work  was  worth 
more  than  $200,  and  consequently  sufficient 
to  anaw«  the  requirements  of  the  mining 
law. 

The  nndisputed  testimony,  which  appel- 
lant claims  was  erroneously  admitted,  to  hia 
great  prejudice,  is  to  the  effect  that  at  an 
expense  of  ¥1,14S,  and  without  the  consent 
of  the  <$wner,  the  corporation  holding  the 
contract  to  purchase  the  claims  In  dispute 
excavated  a  timnel  through  a  patented  lode 
lying  between  its  own  mining  property  and 
the  claims  in  controversy.  Moreover,  that 
it  constructed  a  mill  upon  its  own  property 
at  an  expense  of  (2,000,  and  exp^ded  more 
than  $200  In  the  employment  of  watchmen, 
who  guarded  tbe  Interests  of  such  corpora- 
tion continuously  from  September  6,  1900. 
Over  tbe  objection  that  the  testimony  rela- 
tive to  this  ditch  or  tunnel  on  tbe  Onstln 
property  was  Incompetent,  because  the 
ground  was  neither  patented  nor  under  con- 
trol of  tbe  corporation  doing  the  work,  and, 
also,  that  the  Faust  and  Dave  lodes  are  not 
contiguous  to  the  Minerva  claim,  uiton  which 
the  mill  is  idtuated,  respondent  was  permit- 
ted to  testify  as  follows:  "I  am  familiar 
with  these  drifts.  Tou  enter  the  Minerva 
mine  by  an  inclined  tunnel,  entering  at  the 
rear  and  near  the  top  of  the  mill.  More 
than  300  or  400  feet  in  that  tunnel  there  Is 
a  croaa^t  going  east  towards  the  Faust 
lode  across  the  Qustln  claim.  The  Gustln 
Is  the  only  Intervening  claim  between  the 
Minerva  and  Faust  claims,  and  Is  about 
220  feet  wide.  That  cross-cut  was  opened 
up  through  old  caves  In  1900.  The  ore  is 
a  cement  or  conglomerate;  occurs  In  a  blan- 
ket formation  lying  on  tbe  slates,  with  a 
sandstone  capping.  Tbls  cross-cut  was  the 
best  method  of  getting  ore  from  tbe  Faust 
and  Dave  to  the  Minerva  mill,  as  it  sares  a 
very  long  drift  That  tunnel  or  cross-cut 
run  In  1900,  certainly  tended  to  develop  the 
Faust  and  Dave,  even  if  it  did  not  strike 
them;  was  the  eadest  method  of  derdoplng 
these  claims." 

Without  any  further  objection,  except  as 
to  certain  testimony  relative  to  tbe  empli^- 
ment  of  two  watchmen,  for  tbe  reason  that 
tbe  same  did  not  tend  to  show  snnnal  repre- 
sentation work  on  or  for  the  b^ieflt  of  tbe 
Dave  and  Faust  claims,  the  siqierintendent 
of  tbe  corporation  holding  tlie  contract  to 
pur<diaBe  was  thereafter  allowed  to  go  into 
all  tbe  particulars  of  sucb  work  as  follows: 
"In  1900  we  did,  altogether,  about  $1445 
worth  of  wotk  on  tiie  tunnel  giAog  from  tbe 
main  Minerva  tonnal  tbrou^  the  Gostin 
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towarda  the  Dave  and  Faiiat  The  only  ob- 
ject of  that  work  was  far  the  development 
at  the  Faust  group,  which  Included  the 
Faust  and  Dave  lodes.  Mr.  Vincent  anzrer- 
ed  the  woii£  done  In  1900.  The  2S  feet  of 
tunnel  testified  to  by  blm  was  new  work. 
Ton  might  call  It  solid  rock.  It  was  caved 
just  as  solid  as  could  be,  and  I  had  to  use 
a  great  deal  of  timber.  My  engine  and  bolU 
er  and  my  engineers  were  employed  at  the 
same  time  to  take  away  tbe  debris,  wbaterer 
we  couldn't  pull  to  one  side.  We  run  the 
25  feet  on  tbe  Faust  lode  In  1900.  The  work 
stopped  about  tbe  latter  end  of  August  The 
balance  of  the  drift  there  was  also  run 
tbrough  caved  material  about  six  feet  wide. 
It  will  average  ten  feet  high.  We  used  tim- 
ber from  8  by  8  to  10  by  12  Inches.  Th^ 
was  from  four,  five,  and  six  men  at  work 
beside  the  men  in  the  mill.  The  reasonable 
value  of  that  26  feet  run  In  the  Faust  lode, 
without  the  expense  of  tbe  mill  men,  put 
It  to  $11  or  912,  but  If  the  mUl  Is  taken  Into 
consideration,  which  I  had  to  keep  running, 
I  would  say  about  $14  to  flS.  That  work 
of  going  acroea  the  Gnstln  claim,  cleaning 
out  this  old  caved  drift,  tended  to  develop 
the  Faust  and  Dave  lodes.  Beyond  this  26 
feet,  where  Mr.  Vincent  didn't  go  any  fur- 
ther In,  we  were  close  up  to  the  comer  stake, 
I  should  say,  of  the  Two  by  Six  lode.  There 
Is  old  work  on  b^ond  there,  but  he  didn't 
survey.  Our  company  purchased  tbe  Two 
by  Six.  It  belonged  to  Mr.  Barney  and  Mar- 
tin, two  personal  friends  of  mine  In  Boston. 
This  work  that  I  did  there  bad  no  reference 
to  the  Two  by  Six  lode;  It  was  done  for 
tbe  development  and  the  future  mining  of 
tbe  Fanst  property.  We  worked  In  and  out 
through  the  Qustln  six  weeks — well,  say 
two  months,  off  and  on,  and  perhaps  longer." 

The  foregoing  evidence  being  corroborated 
In  every  material  respect  by  a  witness  sub- 
sequently called,  and  who  also  testified 
without  objection,  the  facts  stand  uncontro- 
vertedly  established  ttiat  work  for  the  bene- 
fit and  develtqjtment  of  the  Dave  and  Faust 
lodee  to  the  value  of  f  1,14S  was  done  on  the 
Oustlu  claim  during  the  year  1900.  A^ 
though  it  seems  dear  that  the  law  relative 
to  the  required  aasesement  work  on  the  Dave 
and  Faust  lodea  was  substantially  complied 
with  by  what  was  done  on  the  Gustln  pn^ 
erty  for  their  development,  and  that  tbe 
evidence  relative  thereto  was  entirely  prop- 
er, It  might  be  assumed  otherwise,  without 
necessltatlQg  a  reversal,  because  an  objec- 
tion to  Incompetent  testimony  Is  unavailing 
where,  as  in  tbis  case,  other  witnesses  sub- 
sequently testify  to  the  same  state  of  facts 
without  objection.  City  of  Denver  v.  Teet- 
er (Colo.  Sup.)  74  Pac.  469;  Nagle  v.  Fulmer, 
98  Iowa,  686,  67  N.  W.  369. 

That  the  tnnnel  was  driven  on  the  loter- 
vening  claim  with  the  intention  to  benefit  the 
lodes  In  controversy  by  facilitating  the  ex- 
traction of  ore  tiwrefrom  la  undisputed,  and 
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appellant  la  In  no  position  to  effectively 
urge  that  a  trespass  was  committed  by  the 
corporation  doing  the  work.  Consistent  with 
what  appears  to  be  the  prevailing  rule,  mon^ 
expended  in  the  construction  of  a  wagon 
road  across  territory  some  distance  from  a 
mining  claim  sought  to  be  developed  was 
held  to  be  a  aufflclent  compliance  with  the 
law  relatitve  to  the  annual  work  required  up- 
on such  claim,  and  the  court  say:  "The 
parties  substantially  agree  that  no  ordinary 
development  work  was  actually  done  within 
the  surface  boundaries  of  the  claim.  It  Is, 
however,  strenuously  contended  that  the  law 
In  thla  particular  was  complied  witb  by  tbe 
construction  of  a  wagon  road  up  Cottonwood 
Oulcb  to  the  Great  Republican  and  Little 
Mattte,  adjoining  claims.  We  do  not  hesi- 
tate to  assert  that  labor  [>erformed  by  the 
owner  of  a  mine  in  constructing  a  wagon 
road  thereto  for  the  purpose  of  better  de- 
veloping and  operating  the  same  may  be 
treated  as  a  compliance  with  the  law  relat- 
ing to  annual  assessment  work  thereon." 
Doherty  v.  Morris,  17  Colo.  106,  28  Pac.  85. 
So,  in  Smelting  Co.  v.  Kemp,  104  U.  S.  63tt, 
26  li.  S)d.  SIS,  it  was  decided  that  the  re- 
quirements of  the  statute  as  to  annual  as- 
sessment work  had  been  sufflclenUy  answer- 
ed by  labor  done  and  Improvemente  made 
some  distance  from  the  exterior  lines  of  tbe 
claim  to  be  benefited,  and  we  quote  from 
the  opinion  of  tbe  court  as  follows :  "Labor 
and  Improvements,  within  the  meaning  of  tbe 
statute,  are  deemed  to  have  been  had' on 
a  mining  claim,  whether  it  conslste  of  one 
location  or  several,  when  the  labor  is  per- 
formed or  the  improvements  are  made  for 
its  development— that  Is,  to  fadlltete  the  ex- 
traction of  the  metals  It  may  contain ;  though 
in  fact  such  labor  and  Improvements  may  be 
on  ground  which  originally  constituted  only 
one  of  the  locations,  as  in  sinking  a  shaft, 
or  be  at  a  distance  from  the  claim  itself, 
as  where  the  labor  Is  performed  for  the 
turning  of  a  stream,  or  the  introduction  of 
water,  or  where  the  improvement  consists 
In  tbe  construction  of  a  flume  to  carry  ofT  the 
debris  or  waste  material."  In  Book  v. 
Justice  Mining  Company  (C.  C.)  58  Fed.  106, 
the  governing  statute  is  thus  construed: 
"The  mining  laws  of  the  United  States  re- 
quire that  not  less  than  $100  worth  of  labor 
shall  be  performed  or  ImproTements  made 
during  each  year  upon  every  unpatented  lo- 
cation. Labor  and  Improvements,  wltbln  tbe 
meaning  of  tbe  statute,  are  deemed  to  be 
done  upon  the  location  when  the  labor  Is 
performed  or  Improvements  made  for  the 
express  purpose  of  working,  prospecting,  or 
developing  the  ground  embraced  In  tbe  loca- 
tion. Work  done  outside  of  the  limits  of  n 
mining  claim  for  tbe  purpose  of  prospecting 
or  developing  It  Is  as  available  for  holding 
the  claim  as  If  done  within  the  boundarlen 
of  tbe  location  of  the  claim."  To  render 
work  outside  the  boundary  lines  of  a  mining 
claim  available  as  annual  aasessmoit  work 
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ttaereon.  It  Is  onl7  Decessary  tbat  It  be  within 
reasonable  inroxlmltT  thereto,  and  done  for 
the  purpose  of  Its  derelopment  McOarrlty 
V,  Bjington,  12  Oal.  426;  Harrington  v. 
Chambers  (Utah)  1  Pac.  362;  Mt  Diablo  M. 
&  M.  Co.  V.  Calllson,  6  Savry.  439,  Fed.  Cas. 
No.  9,886;  Kramer  t.  Settle,  1  Idaho,  4S5. 
From  page  631  of  Llndley  on  Mines  we  qnote 
as  follows:  "The  rule  Is  well  settled  that 
work  done  outside  of  a  claim  or  group  of 
claims.  If  done  for  the  purpose  and  as  a 
means  of  prospecting  or  developing  the  claim, 
as  in  the  case  of  tunnels,  drifts,  etc.,  is  as 
available  for  holding  the  claim  or  claims  as 
If  done  within  the  boundaries.  One  general 
system  may  be  formed,  well  adapted  and 
intended  to  work  several  contiguous  claims 
or  lodes,  and,  when  such  la  the  case,  work 
in  furtherance  of  the  system,  whether  done 
within  or  without  the  claim  or  claims,  is 
work  on  the  claims  Intended  to  be  developed." 
The  headnote,  fully  supported  by  the  opinion. 
In  the  case  of  Hall  v.  Kearney,  18  Colo.  505, 
33  Pac,  873,  Is  as  follows:  "Work  which 
Is  in  fact  done  for  the  development  of  a 
minliq;  claim  may  properly  be  considered  as 
assessment  work  for  such  location,  notwith- 
standing the  fact  that  it  was  performed  out- 
side of  the  exterior  lines  of  such  property. 
And  it  is  immaterial  whether  the  Improve- 
ment Is  upon  patented  or  unpatented  prop- 
erty, except  as  this  may  throw  light  upon 
the  intention  of  the  party  doing  the  work." 

It  being  shown  by  competent  and  undis- 
puted evidence,  admitted  without  objection, 
that  the  tunnel  through  the  Gustln  property, 
costing  fl,145,  was  made  with  reference  to 
nothing  but  the  development  of  the  Dave  and 
Faust  lodes,  and  Is  not  claimed  as  an  im- 
provement for  any  other  purpose.  It  may  be 
assumed,  without  deciding,  tbait  It  was  error 
to  admit  testimony  relative  to  the  Minerva 
mill  site  and  the  employment  of  the  watch- 
men to  protect  such  property.  The  grant- 
ing of  this  rehearing  enables  us  to  correct 
an  inadvertent  expression  In  our  former 
opinion,  to  the  effect  that  the  admission  of 
Incompetent  testimony  Is  no  ground  for  re- 
versal, unless  It  appears,  after  disregarding 
the  same,  that  there  is  a  pr^wnderancc  of 
evidence  against  the  findings  of  the  trial 
court  In  the  case  of  Yankton  B.  ft  L.  Ass'n 
V.  Dowling,  10  S.  D.  640,  74  N.  W.  488,  we 
Bay :  "It  Is  unnecessary  to  decide  whether 
or  not  the  court  erred  In  receiving  In  evi- 
dence the  Judgment  roll  In  the  case  of  Tank- 
ton  Building  ft  Loan  Ass'n  v.  Dowling,  for 
the  reason  that  every  fact  required  to  sus- 
tain the  jndgment  below  was  either  admitted 
by  the  pleadings  or  established  by  other 
competent  evidence."  Observing  the  impor- 
tant distinction  between  a  record  disclosing 
material  facts  admitted  or  established  by 
competent  evidence  and  one  which  falls  to 
affirmatively  show  that  the  findings  of  fact 
are  not  sustained  by  the  preponderance  of 


;  evidence,  we  now  adhere  to  the  seemingly 
more  reasonable  doctrine  that  a  reversal 
will  not  follow  on  account  of  the  admission 
of  Incompetent  testimony,  where  every  fact 
necessary  to  aostaln  the  judgment  stands 
proved  by  otbv  competent  end  tmaiqtnted 
evidence. 

Applying  eactt  rule  to  this  case,  the  record 
of  which  discloses  no  prejudicial  oror,  the 
Judgment  eiqpealed  frun  Is  aflbmed. 

C0B80N,  J.  (concurring  specially).   I  con- 
cur In  the  conclusion  reached  by  the  Presiding 
Judge,  except  aa  to  that  portion  of  his  opinion 
in  which  he  says:   "The  granting  of  this  re- 
hearing enables  us  to  correct  an  inadvertent 
expression  in  our  former  opinion,  to  the  effect 
that  the  admission  of  Incompetent  testimony 
is  no  ground  for  reversal,  unless  It  appears, 
attet  disregarding  the  same,  that  there  Is  a 
preponderance  of  evidence  against  the  finding 
:  of  the  court"  In  my  opinion  this  is  a  correct 
[  and  accurate  statement  of  the  law,  applicable 
.  to  the  admission  of  Incompet^it  evidence  in  a 
case  tried  by  the  court  without  a  Jury.  The 
great  weight  of  authority  is  that  In  such  a 
case  the  apiwUate  court  will  presume  fbBt  the 
incompetent  evidence  was  disregarded  by  the 
court  in  making  Its  findings  of  fact  This 
being  80,  the  Incompetrait  evidence  Is,  in  the 
consideration  of  the  case  by  the  appellate 
court  eliminated,  and  in  contemplation  of  law 
I  Is  expunged  from  the  record,  and  Is  no  longer 
in  the  case  for  any  purpose  whatever.  The 
case,  then.  Is  to  be  disposed  of  by  the  appel- 
late court  predaely  as  any  other  case  tried  by 
I  the  court  without  a  jury,  in  which  mme  but 
{  competent  evidence  bad  been  admitted,  and 
the  rule  la  such  a  case  has  been  so  often  laid 
down  by  this  court  as  to  scarcely  require  the 
citation  of  authorities,  and  it  is  thus  stated 
in  Randall  v.  Burk  Tp..  4  S.  D.  337.  57  N.  W. 
4:  "On  such  review  of  the  evidence  this  court 
will  presume  that  the  decision  of  the  trial 
court  or  referee  upon  the  weight  of  such  evi- 
dence Is  correct;  and  it  Is  only  when  this 
court  Is  satisfied  that  there  is  a  clear  prepon- 
derance of  the  evidence  against  such  decision 
tbat  such  presumption  will  be  overcome,  and 
the  decision  of  the  trial  court  or  referee 
reversed."  Why,  then,  when  the  Incompetent 
testimony  is  eliminated  and  In  efFect  expun- 
ged from  the  record,  should  any  different  rule 
;  be  established  for  determining  the  weight  of 
I  the  remaining  evidence  than  Is  established  by 
'  this  court  In  all  cases  of  trials  by  the  court 
without  a  Jury?  The  rules  for  determining  of 
,  cases  by  this  court  which  have  D&en  long  es- 
;  tabllshed  and  are  well  settled  and  understood, 
1  should  not  it  seems  to  me,  be  changed  and  a 
;  new  rule  established  which  seems  more  ap- 
plicable to  the  trial  of  cases'by  a  Jury  than 
to  the  trial  of  cases  by  the  conrt. 

HANET,  3.  I  concur  in  the  views  ex- 
^  pressed  by  Mr.  Jnstlce  OOBSON. 
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BARRETT  r.  BARRETT. 

VSuprem*  Conrt  of  Sooth  Dakota.   Nov.  29, 
1905.) 

1.  PivoBcae  —  Dbsbbtioh  —  What  CoNm- 

TUTICS. 

A  hiubaBd  who  leaves  the  family  home, 
his  wife  and  children  Temainiog,  and  who 
never  offers  to  return  Dor  invites  the  wife  to 
join  him  at  any  other  place,  cannot  charge 
bis  wife  witli  willful  desertion,  within  Rev. 
Civ.  Code,  |  70,  defining  willful  desertion  as 
the  voluntary  separation  of  one  of  the  married 
parties  from  the  other  with  intent  to  desert, 
etc.,  unless  the  wife's  conduct  Justified  the 
husband's  departure. 

[Od.  Mott^For  cbbm  in  point,  lee  toL  17, 
Cent.  Dig.  Divorce  I  1S2L] 

2.  Bamm. 

A  bosband,  who  leaves  the  family  home 
merely  becaoae  the  wife  declared  that  she 
would  not  live  with  him  if  he  continued  In  the 
■aloQU  bnsinesa,  cannot  chaise  the  wife  with 
willful  desertion,  under  Rev.  Oiv.  Code,  S  70, 
subsec.  S,  defining  what  will  justify  a  spouse 
in  leaving  the  family  dwelling  wluiout  being 
chargeable  with  desertion,  but  which  will  chaise 
the  other  spouse  with  desertion,  as  departure 
caused  by  threats  ffit  bodily  harm,  etc. ;  the 
opinion  of  the  wife  on  the  subject  of  the  saloon 
business  being  entitled  to  as  much  consideration 
as  the  opinion  of  the  husband,  for  section  94 
prortdes  that  husband  and  wife  contract  toward 
eadi  other  obligations  of  mutual  r^^act,  etc. 

Appeal  firom  Circuit  Court,  Hlnnehaba 
County. 

Action  by  George  W.  Barrett  against  Mi- 
nerra  Bw  Barrett  From  a  Judgment  for 
lilaiutitC,  defendant  appeals.  Rerersed. 

Alkens  ft  Jndge  and  Orr  ft  Bodabangh. 
for  appellant  Bates  ft  Parlbnan,  fw  re- 
spondent 

HANDY,  J.  Thta  appeal  Is  bom  a  Judg- 
ment decre^ng  a  dlTwce  and  an  order  dmylng 
defendant's  ai^llcation  for  a  new  trial.  Tbe 
parties  were  married  May  8,  1860.  As  to 
tbe  cause  for  disaolTlng  tbe  marriage  the 
court  below  found.  In  the  langnage  of  ttie 
cowplatnt  aa  follows:  "That  In  the  month 
of  November,  1886,  the  said  defendant  dis- 
regarding the  solemnity  of  her  marriage 
vows,  wlllfnlly  and  without  cause  deserted 
and  abandoned  this  plaintiff,  and'  did  live 
separate  and  apart  from  blm  without  any 
snfDdent  cause  or  reason,  against  his  will 
and  without  his  consent  That  In  November, 
1886,  tbe  said  plaintiff  and  defendant  wore 
UTlng  togethor  as  husband  and  wife  at  Ra- 
T«ma,  Ohio,  and  that  the  said  defendant  drove 
tbe  plaintiff  from  his  home  and  from  her, 
and  refused  to  allow  the  plaintiff  to  return 
to  his  btnne^  and  tbe  said  defendant  abso- 
lutely refused  to  cc^blt  with  the  plaintiff 
as  husband  and  wife  without  any  cause  or 
provoeadtm.  ^Hiat  tbe  plaintiff  and  defend- 
ant have  not  lived  and  cidiabltod  together 
as  husband  and  wife  since  Norembw,  188S, 
the  date  tbe  defendant  deserted  tbo  plaintiff." 

It  Is  ccmteuded  that  the  evidence  is  In- 
snfflcloit  to  sustain  the  decision.  Concerning 
the  alleged  deaertl<m,  the  plaintiff's  testi- 


mony Is  Bubstantlally  as  follows :  "Tbe  first 
trouble  I  had  with  my  wife  was  vbaa  she 
told  me  If  1  went  into  tbe  saloon  boslness 
again  she  would  break  up  my  business.  I 
went  borne  one  night  and  sbe  told  me  that 
she  would  not  live  with  a  saloon  keeper  any 
longer.  That  was  in  Movemb»,  1880.  Sbe 
said,  if  I  insisted  on  running  a  saloon  tor 
a  living,  that  I  could  not  come  borne,  and 
that  she  wouldn't  live  with  me.  I  said: 
'Yon  don't  mean  ItT*  She  said:  'Yes.'  I 
said:  'What  are  yon  going  to  do?'  Sbe 
said  sbe  could  take  care  of  herself  and  tbe 
children.  She  said  she  would  not  live  with 
a  man  who  was  running  a  saloon;  that 
she  despised  a  man  who  took  a  drink  at 
whisky.  I  said:  *If  that  Is  the  case  we 
had  better  Qult'  Aa  soon  as  I  could  sell 
out  my  place  I  left  and  went  to  Cleveland. 
She  ranovad  to  Cleveland  In  ISSd.  She  came 
to  Uie  place  where  Z  was  working  and  asked 
me  to  help  her  bunt  up  a  bouse.  I  told 
her  I  would  not  do  it  Phelpa  came  to  me 
at  her  request  and  wanted  scnne  numey  fiw 
her.  I  told  blm  I  didn't  think  I  ou^  to 
put  up  money  tm  a  family  that  bad  turned 
me  out  of  doors.  .1  said:  *I  will  go  thwe 
and  board,  and  pay  what  other  boardws 
pay.*  I  went  to  see  her,  and  told  her  I 
was  willing  to  come  and  board.  Sbe  said: 
'If  yon  come  ber^  there  are  other  good 
boarders  that  will  leave,  and  I  can't  have 
that'  I  said:  *AU  right  then.*  Subsequent 
to  Novmber,  1880,  aftra'  my  wife  refused 
to  live  with  me,  I  made  no  provision  for 
the  family  m  for  her.  I  am  getting  $50 
pension  now.  I  got  $46  up  to  March  8d, 
a  year  ago.  Mrs.  Barrett  gets  half  of  that. 
She  has  never  said  anything  about  comUig 
back.  She  never  looked  me  up  or  asked 
me  to  come  and  see  her."  On  January  18. 
1886,  tbe  plaintiff  wrote  defendant  the  fol- 
lowing letter:  "Dear  Wife  and  Children: 
1  was  disappointed  on  getting  the  place. 
Didn't  get  an  answer  until  today.  You  had 
better  get  a  house  down  there  for  I  don't 
know  what  I  am  going  to  do  yet  I  am 
about  discouraged.  If  I  don't  succeed  In 
finding  something  soon  I  don't  know  but 
what  I  win  have  to  go  down  to  tbe  lake 
and  cut  a  hole  through  tbe  Ice  and  Jump 
In,  but  not  today.  I  would  like  to  see  you, 
and  am  In  ho[>es  to  do  so  soon.  Tell  Nellie 
to  write  to  me  and  Tot  also.  I  remain 
yours  as  eva.  O."  The  plaintiff  nowhere 
states  that  be  ever  c^ered  to  resume  tbe 
marital  relation.  Tbe  tiilrd  year  tbe  parties 
were  In  Cleveland  the  defendant  Instituted 
proceedings  to  compel  tbe  plaintiff  to  sup- 
port her  and  the  children,  which  resnltel 
in  a  Judgment  In  her  favor  which  remains 
nnsatlsfled.  The  defendant  Is  receiving  one- 
half  of  her  busbsnd's  pension  by  virtue  of 
an  order  ot  the  Commissioner  of  Pensions, 
based  on  tbe  ground  of  his  draertlon.  Tbe 
plaintiff  Is  now  06  years  of  age,  tiie  de- 
fendant 07. 
Though  the  plaintiff's  testimony  regard- 
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lug  hlB  reasons  for  leavltiS  tin  defendant 
is  denied  by  tbe  defendant  and  Is  Incon- 
sistent witb  bis  conduct  as  revealed  by  bis 
lettw.  It  will  be  aasnmed  to  be  true  In 
considering  whether  the  court  was  justified 
In  finding  tbe  defcaidant  gtillty  of  wlUfnl 
desertion.  Wbat  constitutes  willful  deser- 
tltm  la  dearly  and  ezbaustlTely  defined  by 
tbe  statutes  of  this  state.  Ber.  GIt.  CodSb 
{  70.  It  cannot  be  contended  that  tbe  plain- 
tiff cbose  a  reasonable  place  w  mode  of 
living  to  wblcb  tbe  defendant  'did  not  con- 
form, because  she  ronalned  In  tbe  only  home 
he  provided  for  bee,  and  It  la  not  alleged 
that  ber  desertion  consisted  In  ftUure  ao 
to  da  There  la  no  evidence  t«idlng  to  prove 
a  perslstoit  refusal  to  have  reasonable  mat- 
rimonial Intercourse,  and  such  a  refusal  is 
not  alleged  In  the  complaint  Here  threats 
of  wbat  the  defradant  wonid  do  If  tbe  plain- 
tiff continued  in  the  saloon  business  did  not 
constitute  sucb  a  refusal;  eq>eclally  whore 
It  appears  that  the  parties  continued  to  live 
together  as  husband  and  wife  until  tbe  plain- 
tiff left  their  home  and  went  to  Cleveland. 
They  had  lived  happily  together  for  10  years, 
were  occupying  the  same  dwelling  place  when 
tbe  plaintiff  departed  therefrom,  and  be  has 
never  offered  to  return  or  Invited  the  de- 
fendant to  Join  him  at  any  other  place. 
Hence  the  defendant  cannot  be  charged  with 
wiUful  desertion,  unless  her  conduct  Justified 
plaintiff's  departure.  That  Is  what  he  al- 
leges in  his  complaint,  and  wbat  he  mnst 
prove  to  establish  his  cause  of  action. 

As  to  what  will  justify  one  party  In  leav- 
ing the  family  dwelling  place  is  explicitly 
declared  by  the  statute.  "Departure  or  ab- 
sence of  one'  party  from  the  family  dwel- 
ling place,  caused  by  cruelty  or  by  threats 
of  bodily  harm  from  which  danger  would  be 
reasonably  apprehended  from  the  other  is 
not  desertion  by  tbe  absent  party,  but  It  Is 
desertion  by  the  other  parly."  Rev.  Civ. 
Code,  fi  70,  subsec.  8.  Clearly  the  party  who 
remains  In  tbe  family  dwelling  place  cannot 
be  guilty  of  willful  desertion  In  the  absence 
of  the  cruelty  and  threats  mentioned  in  tbe 
statute.  In  this  case  there  Is  no  evidence 
whatever  tending  to  show  cruel^  or  threats 
of  bodily  harm  from  which  danger  could  have 
been  apprehended.  The  only  reason  given 
by  tbe  plaintiff  for  leaving  his  home  and 
family  Is  that  his  wife  declared  on  one  oc- 
casion that  she  would  not  continue  to  live 
with  blm  if  be  continued  In  tbe  saloon  busi- 
ness. It  Is  not  shown  Vhat  she  ever  In  any 
manner  acted  upon  such  declaration.  Wheth- 
er a  wife  would  be  Justified  In  leaving  her 
husband  solely  because  he  engaged  In  the 
saloon  business  may  be  open  to  controversy 
and  need  not  be  determined  at  this  time, 
because  this  wife  did  not  leave  her  husband. 
Many  excellent  women  are  conBcIentiously 
opposed  to  tbe  liquor  traffic  In  any  form. 
That  one  such  should  energetically  protest 
against  being  compelled  to  participate  in 
profits  arising  from  the  salotm  busineaB  la 


not  snrprlslng.  SttniM  a  wife  osgi^e  In  Uiat 
business  wlthont  her  hubana'a  ccmsoit  and 
against  bis  protest,  ttun  certain^  woold  be 
trouble.  The  opinions  on  sudi  a  subject  of 
one  are  mUtled  to  as  much  consideration  as 
are  those  of  tba  otiier.  In  this  state  tbe 
obligations  of  respect  resulting  from  tbe  mar- 
riage relation  are  mutual.  Bev.  CIt.  Code. 
I  94.  So  the  plaintiff's  disregard  of  bis 
wUe'B  wishes  was,  to  say  the  least;  quite  as 
reprehmslble  as  was  her  opposition  to  bis 
course  of  conduct  But  whatever  may  be  the 
proper  ethical  view  there  can  be  no  doubt 
as  to  tbe  legal  status  of  these  parties.  Ac- 
cording to  his  own  testimony  tbe  plaintiff 
left  tbe  family  dwell^  place  without  Justi- 
fiable cause,  and  if  either  was  guilty  of  wlll- 
fol  desertion  it  was  the  plaintiff. 

Counsel  for  plaintiff  suggests  that  tbese 
parties  probably  will  never  become  reconcil- 
ed, and  that  it  would  be  better  for  them  to 
be  divorced.  We  cannot  concur  In  tills  view, 
even  were  It  deoned  proper  to  presume  tbat 
they  would  continue  to  live  apart  Th^ 
have  been  husband  and  wife  for  40  yeaxs. 
Two  children  are  dead ;  two  ate  llvli^.  Tak- 
ing the  view  moat  favorable  to  the  plaintiff, 
the  only  reason  for  burdmlng  this  aged  and 
Infirm  motiior  with  dlqcrace  iba  fact  tbat 
she  vigorously  protested  against  her  hustnnd 
beli^  engaged  in  a  business  to  which  she  was 
honestly  opposed.  The  only  effect,  otherwise 
than  the,  sorrow  it  would  cause  tbe  woman, 
so  far  as  the  record  discloses,  would  be  to 
deprive  her  of  sharing  in  her  husband's  pen- 
sion durii^  the  few  years  botli  may  live. 
A  man  who  was  brave  enough  to  earn  a  pen- 
sion In  tiie  Civil  War  should  be  generous 
enough  to  forgive  far  greats  faults  In  tbe 
mother  of  his  <^ldren  than  tiiose  imputed 
by  the  plaintiff  to  the  defendant  In  this  case. 
Such  a  man  should  not  desire  to  d^irlve 
his  wlf6  of  40  years  of  his  name  or  a  share 
In  bis  country's  bounty.  We  believe  the  time 
will  come  whoi  the  plaintiff  will  be  grate- 
ful to  this  court  for  not  permitting  him  to 
do  so. 

However  this  may  be,  It  Is  dear  tbat  the 
evidence  )b  not  auflSclent  to  sustain  the  de- 
cision of  the  circuit  cour^  and  as  tbe  resnlt 
could  not  be  Afferent  on  another  trial,  wltb- 
out  a  change  in  tiie  plaintiff's  testimony, 
which  would  render  It  valueless,  the  Judg- 
ment appealed  from  Is  reversed,  with  di- 
rection to  dismiss  the  action  upon  tiie  merits. 


HAWLET  V.  BOND. 

(Supreme  Conrt  of  South  Dakota.   Nov.  20, 

1905.) 

1.  EviDxncs— OwNBBSHiPorPBOFEBTT— Con- 
cxnsioNS. 

In  an  action  to  recover  property  levied 
on,  alleged  to  belong  to  plaintiff  and  not  to 
the  judgment  debtor,  plaintiff  was  entitled  to 
testify  tliat  the  property  was  hers.  In  aniwer 
to  a  question  as  to  who  was  the  owner  at  the 
time  of  tbe  levy,  over  an  objection  tbat  the 
question  called  for  the  wHmss*  opinion,  and 
not  for  a  fact 
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S:  Tbiaz/— DiBBCTioif  or  Vbbdict. 

Wbetc,  In  an  action  hj  a  wU«  to  recoTer 
certain  property  levied  on  as  belonging  to  her 
husband,  there  waa  other  evidence  supiwrting 
plaintitTs  clahu,  in  addition  to  statraotente  of 
plaintiff  and  her  hoaband  that  aba  waa  the 
owner  of  the  property,  it  vaa  proper  for  the 
coart  to  refuse  to  direct  a  verdict  for  defendant 
8.  Saux  —  Special  Ihtcbboqatoues  —  Fail* 

UBE  TO  ANSWKB— OSRKBAI.  VBBDICT. 

In  an  action  by  a  wife  to  recover  a  cow 
levied  on  aa  the  proper^  of  her  hosband.  It 
was  not  error  for  the  court  to  enter  Jadgment 
in  plaintiff's  favor  on  a  general  verdict  re- 
turned, notwithstanding  the  jury's  failure  to 
answer  a  epeclal  Interrogatory  sobmltted  aa 
to  whether  plaintiff  or  her  husband  porchased 
the  cow. 

Appeal  from  Glrcnlt  Oonrt  Mlnn^aha 

County. 

Actton  by  Lena  M.  Hawley  against  Amon 
P.  Bond.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Joe  ISXthy,  for  appellant  Bates  *  Parll- 
nun,  for  respondent 

OORSON,  J.  Tbia  Is  an  action  In  claim 
and  dellTuy  to  recover  possesslou  of  a  cer- 
tain cow  alleged  to  bave  been  takoi  and 
detained  tbe  def  eodaot  aa  constable  under 
an  execution  Issued  upon  a  Judgment  against 
plalnttfTs  busband.  Tbe  Tcrdlct  and  jadg- 
ment being  in  favor  of  tbe  plaintiff,  tbe  de- 
fendant bas  appealed. 

The  only  errors  assigned  which  we  deem 
it  necessaxy  to  consider  are:  (1)  Tbat  tbe 
court  ored  In  overruling  tbe  ol^leetion  of  tbe 
defendant  to  a  question  propounded  to  the 
plaintiff  while  testifying  In  ba  own  behalf; 

(2)  In  overruling  defmdanf a  objection  to  a 
qnestifHi  propounded  to  witness  L.  O.  Hawl^; 

(3)  In  deoyins  defendant's  motion  to  direct  a 
verdict  in  favor  of  the  defoidant  made  at 
the  cloee  of  the  trial;  ••  *  (6)  In  ac- 
cepting the  general  verdict  without  an  answer 
to  the  interrogatory  submitted  to  the  Jury 
being  returned  with  ttieir  general  vwdlet 

Tbe  plaintiff  and  L.  O.  Hawl^  were  hus- 
band and  wlf^  and  plaintiff  dalma  to  be  the 
owner  of  tbe  cow  by  virtue  of  a  purdiase 
made  of  the  same  and  paid  for  out  of  her 
own  indtridnal  means.  It  Is  claimed  by  the 
appellant  that  the  cow  belonged  to  tbe  huft> 
band,  L,  C  Hawley,  and  therefore  was  sub- 
ject to  be  taken  upon  an  execution  issued 
upon  a  Judgment  recovered  against  him.  It 
win  Qius  be  seen  ttiat  the  mat«lal  question 
in  the  case  was  as  to  who  was  tbe  owner 
of  tbe  cow  at  the  time  of  Ite  selsnre  by  the 
constoble.  The  platotlff,  as  a  witaess  on 
her  own  behalf,  was  asked  by  ber  counsel 
tbe  followlug  question;  "Who  waa  then  the 
owner  ot  that  cowf*  The  appellant  objected 
to  Uie  question  tor  tbe  reason  tiiat  It  called 
for  the  omcluslon  of  tbe  witness  and  not  the 
Btetonent  of  a  tact  Objection  was  overruled, 
and  the  appellant  eniepted.  Ber  'answer 
was*  "It  was  my  cow."  It  is  contended  by 
the  plalntlfl  in  supptwt  of  the  Judgmmt  of 
tbe  court  below  that  the  question  was  dear- 
lOSN.W^-ao 


ly  competent  as  coming  within  tbe  exception 
to  tbe  general  role  that  a  witness  can  only 
testity  to  facte  and  not  conclusions  of  law. 
We  are  Inclined  to  take  tbe  view  that  the 
plaintiff  IB  right  In  her  contention.  In  the 
class  of  cases  Involving  tbe  ownership  of 
personal  property,  the  authorities  seem  to  sus- 
tain tbe  position  that  sucb  a  question  may 
be  asked.  In  the  case  of  De  Wolf  v.  Wil- 
liams, 69  N.  Y.  621,  which  seems  to  have 
been  very  analogous  to  the  case  at  bar,  the 
Court  of  Appeals  of  New  York  affirmed  the 
decision  of  the  lower  court  In  holding  that 
a  similar  question  was  proper,  and  In  tbe 
statement  of  the  case  by  the  reporter.  It  being 
a  memorandum  opinion,  be  says:  "After 
plaintiff  had  testifled  that  she  went  to  house- 
keeping, •  •  *  that  she  took  into  the 
house  some  furniture  which  she  bought  be- 
fore her  marriage,  and  bought  some  other 
articles,  she  was  asked:  'Whose  was  the 
pToperty  in  the  house  S16  Pacific  street?* 
This  was  objected  to  'as  a  question  of  law.' 
The  objection  was  overruled,  and  witness 
answtfed  tbat  It  waa  hers.  Held,  that  the 
question  and  answer  were  proper;  that  the 
title  to  property  was  ordinarily  a  simple  fact, 
to  which  a  witness  having  tbe  requisite 
knowledge  could  testify  to  dlrecUy."  This 
decision  Is  referred  to  and  cited  with  ap- 
proval In  Nlcolay  v.  Ui^er,  80  N.  Y.  54,  and 
In  Ite  opinion  the  court  says:  "There  are 
cases  which  hold  that,  where  the  question 
involves  a  fact  clearly  within  the  knowledge 
of  the  witness  and  not  the  expression  of  an 
opinion  on  the  facte  proven.  It  is  admissible. 
De  Wolf  V.  Williams,  60  N.  Y.  621;  Knapp  v. 
Smith,  27  N.  Y,  277;  Sweet  v.  Tuttie.  14  N. 
Y.  465;  Davis  v.  Peck,  54  Barb.  i25."  The 
Supreme  Court  of  Iowa,  In  Murphy  v.  01- 
berdlng,  107  Iowa,  547,  78  N.  W.  205,  holds 
a  similar  doctrine  and  says:  "In  response 
to  a  question  from  his  counsel,  defendant  was 
permitted  to  state  that  the  wire  belonged  to 
him.  This  is  Bald  to  be  a  conclusion  of  the 
witness  and  therefore  inadmissible.  We  have 
recentiy  held  that  such  conclusions  are  ad- 
missible; that  the  question  calls  for  a  fact 
as  well  as  an  opinion."  And  in  support  of 
the  same  It  dtes  a  large  number  of  Iowa 
authorities.  It  would  seem  therefore  that  the 
queation  propounded  to  tbe  witness  In  the 
case  at  bar  was  a  proper  one,  and  that  the 
court  committed  no  error  In  overruling  appel- 
lant's objection  to  the  aam& 

The  sune  rule  applies  to  the  question  pro- 
pounded to  the  husband,  L.  0.  Hawley,  as 
follows:  "State  whetiier  you  made  the  pui^ 
chase  of  this  cow  at  the  request  of  tiie 
plalntlfl,  Mrs.  Hawl^."  It  may  be  presumed 
that  upon  a  cross-examination  all  the  facte 
and  circumstances  relating  to  tiie  ownership 
by  the  plalntlfl  and  the  purchase  of  tbe 
progerty  toy  her  husband  as  her  agent  were 
elicited,  and  tiie  Jury  therefore  not  only  bad 
tbe  statemente  of  tbe  wltoesaes,  but  tbe  facts 
and  drcuni stances  attending  the  purchase  of 

Digitized  by  Google 


m 


105  NORTHWESTERN  REPORTER. 


(B.D. 


the  cow,  from  which  to  determlDe  the  owner- 
ship of  the  property.  The  cases  cited  by 
appellant  In  support  of  his  contention  are 
Clearly  dlatlngalBhable  from  the  case  at  bar, 
as  l8  well  Illustrated  by  the  case  of  Nlcolay 
T.  Unger.  nipra.  In  which  the  court  held,  for 
tbo  reawHU  therein  stated,  that  a  similar 
question' was  not  competent,  and  thwefore 
the  objection  to  the  same  should  bave  been 
sustained. 

It  Is  further  contended  by  the  appellant 
that  the  court  erred  In  refusing  to  direct  a 
verdict  at  the  conclusion  of  the  evidence  in 
favor  of  the  defendant.  It  Is  quite  evident 
from  an  examination  of  the  evidence  that  the 
court  was  clearly  right  In  Its  refusal  to  direct 
a  verdict  There  were  not  only  the  statements 
of  the  plalntifT  and  her  husband  as  to  tbe 
own^r^lp  of  the  property  being  In  tbe  plain- 
tiff, but  tbwe  was  other  evidence  In  tlie  case 
supporting  plalntilTa  claim.  It  would  thoe- 
fore  hare  been,  clearly  errcn-  tar  tbe  court  to 
have  granted  d^oodant's  motion,  as  Ume  was 
evldraice  upon  tbe  subject  of  ownership  which 
was  proper  to  submit  to  the  Jury. 

It  appears  trom  the  record  In  tills  case  that 
the  court,  at  t3ie  request  ot  the  cooiiael  for 
the  appellant,  snbinltted  the  following  ques- 
tion to  the  Jury;  "Wbo  purchased  the  cow 
In  qnestton  of  Mr.  Bnell,  tbe  plaintiff,  Mrs. 
Hawley,  or  ber  tansband,  I*  C  Hawleyr'  To 
which  liie  Jury  returned  qo  answer,  bnt,  not- 
withstanding this  failure  on  the  part  of  the 
Jury  to  return  an  answa  to  the  question 
propounded  to  them,  the  court  entered  Judg- 
ment upon  the  general  verdict  In  favor  of  tbe 
plaintiff.  It  is  contended  by  the  appellant 
that,  in  entering  tbe  general  verdict  without 
requiring  the  Jury  to  pass  upon  the  question 
presented  by  tbe  special  finding,  it  committed 
error  for  which  a  new  trial  must  be  granted. 
It  Is  Insisted  by  the  respondent  that  the  ques- 
tion propounded  to  tbe  Jury  was  a  practically 
Immaterial  question,  as  either  answer  there- 
to would  not  In  any  manner  affect  their  gen- 
eral verdict,  and  that,  had  the  Jury  answered 
tbe  question  either  way,  It  would  still  have 
been  tbe  duty  of  the  court  to  enter  a  Judgment 
In  favor  of  tbe  plaintiff,  and  that  tbe  rule 
contended  for  by  tbe  appellant  only  applies 
to  a  special  finding  which  would  necessarily 
affect  tbe  Judgment  of  the  court  and  which 
might  have  the  effect  to  have  prevented  a 
Judgment  upon  tbe  general  verdict  in  favor  of 
tbe  plaintiff.  And  tbe  respondent  contends 
that  this  Identical  gueatloD  was  decided  by 
tbe  territorial  Supreme  Court  In  McCormack 
V.  Phillips,  4  Dak.  506,  84  N.  W.  39,  adversely 
to  the  contention  of  the  appellant,  and  that 
the  question  is  therefore  stare  decisis  In  this 
court  We  are  inclined  to  take  the  view  that 
though  somewhat  irregular  for  tbe  court  to 
enter  Judgment  without  requiring  an  answer 
to  the  question  submitted,  It  does  not  consti- 
tute reversible  error,  following  tbe  decision  of 
the  Supreme  Court  of  the  territory  In  the  case 
cited.  Tbe  question  of  the  effect  of  a  general 
and  qMtdflc  verdict  and  a  qpecUl  finding  was 


fully  discussed  by  the  court  and  the  conclu- 
sion arrived  at  that:  "When  all  the  material 
issues  In  the  case  are  fairly  and  fully  sub- 
mitted to  the  Jury  under  proper  instructions, 
and  a  general  vendlct  covering  all  tbe  issues  is 
returned,  it  Is  not  error  to  refuse  to  submit  to 
tbe  Jury  q>eclal  questions  of  fact  nor  is  It 
error  In  such  case  if  the  Jury  fall  to  answer 
such  special  questions."  That  learned  court 
in  discussing  this  question,  after  quoting  the 
sections  of  the  code  whlcb  have  not  been 
amended  since  writing  that  opinion,  and  being 
section  271,  Kev.  Code  Civ.  Proc  says:  "It 
will  be  seen  that  this  section  plainly  provides 
for  three  distinct  acte  or  things,  namely,  a  g&a- 
eral  verdict  a  special  verdict  and  a  special 
finding  of  fact  The  Jury,  in  an  action  for  tbe 
recovery  of  money  only,  or  specific  real  prop- 
erty, may  render  either  a  general  or  a  spedal 
verdict,  in  their  discretion.  And  In  all  oth^ 
cases  tbe  court  In  its  discretion,  may  direct 
the  Jury  to  find  a  special  verdict  in  writing, 
upon  all  or  any  of  tbe  issues.  Then  follows  a 
broad  provision  giving  tbe  court  power,  to  be 
exercised  in  its  discretion,  in  all  cases  to  In- 
struct tbe  Jury,  if  they  rmder  a  genial  ver- 
dict, to  find  upon  particular  questions  of  fact 
to  be  submitted  to  than  in  writing,  and  the 
conrt  may  direct  the  finding  to  be  in  writing. 
The  Jury  cannot  in  tbe  same  case  return  a 
special  and  a  general  verdict  or  a  special 
verdict  and  a  special  finding,  but  they  may 
render  a  general  verdict  and  return  with  It  a 
special  finding  of  fact  If  tbe  special  finding 
and  the  general  verdict  cannot  stand  tc^ther, 
reason  of  the  former  being  Inconsistent 
with  the  latter,  tbe  special  finding  survlres 
and  controls,  and  the  court  must  give  judg- 
ment in  accordance  tiierewltb.  Bnt  nowbere 
In  our  laws  Is  there  any  provision  or  require- 
ment that  makes  a  general  verdict  Invalid 
when  the  jury  rendering  it  have  failed  to  re- 
turn a  special  finding  upon  particular  ques- 
tions of  fact  submitted  to  them  In  writing, 
neither  does  any  good  reason  Indicate  or  prove 
such  Invalidity,  particularly  when  the  general 
verdict  covers  and  determhies  all  tbe  issues 
in  the  case.  There  Is  nothing  In  this  section 
261,  nor  elsewhere  In  the  Codes,  giving  to  any 
litigant  tbe  right  to  decide  or  dictate  what 
shall  or  shall  not  be  submitted  to  the  Jury,  or 
the  right  to  have  any  questliMi  sutmUtted  to 
tbe  Jury  and  a  fecial  ftaOing  hy  them 
thereon." 

It  will  be  observed  that  In  finding  tbe 
general  verdict  the  Jury  In  effect  answered 
and  decided  the  question  submitted  to  It  by 
tbe  special  Interrc^tory,  and  tbe  question 
submitted  to  the  Jury  was  not  decisive  In  the 
case.  Tbe  issue  was  not  as  to  who  purchased 
the  cow,  but  who  was  the  owner  of  tbe  cow. 
It  clearly  appears  from  tbe  evidence  tiiat  the 
purchase  was  made  by  tbe  husband,  but  it 
was  claimed,  and  that  was  the  question 
for  tbe  Jury  to  decide,  that  Uie  purchase  was 
made  the  husband  as  ag^t  of  bis  wife,  for 
ber,  and  with  ber  money.  The  Jury  must 
necessarily.  In  finding  for  tbe  plaiutlfl,  liaTe 
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found  that  mcb  was  the  foct,  and  hence,  had 
they  answered  the  Interrogatorr  that  the  hus- 
band bonsbt  the  cow.  It  wonld  have  deter* 
mined  noUiIng  material  In  the  case,  as  It  was 
Tlrtuall7  ctmceded  that  the  act  <tf  purchase 
was  pof  ormed  by  the  husband.  Had  the  jorr 
answered  the  question  In  the  negative,  It 
wonld  clearly  have  been  tndeclslre  of  any 
Issue  In  the  case.  It  wonld  seem,  therefore, 
that  the  failure  of  the  court  to  require  the 
jury  to  answer  the  question  propounded  did 
not  constitute  prejudicial  or  reversible  errw. 
Undoubtedly  there  might  be  cases  In  which 
the  failure  of  the  court  to  require  the  special 
Interrogatory  to  the  Jury  to  be  answered 
wonld  constitute  reversible  error,  as  the  re- 
sult of  such  a  finding  might  be  to  determine 
the  character  of  the  Judgment  to  be  rendered 
In  the  action,  and  the  question  presented  upon 
which  the  Jury  were  required  to  find  might 
not  be  determined  by  the  general  verdict ;  but 
In  the  case  at  bar  no  such  result  could  follow. 
If  answered  either  way,  it  would  in  no  man- 
ner affect  ^e  Judgment  rendered,  and  the 
question  presented  by  the  Interrogatory  must 
necessarily  have  been  determined  by  the  geu- 
eral  rerdlct  In  holding,  therefore,  that  the 
failure  of  the  court  in  the  case  at  bar  to  re- 
quire the  Jury  to  return  an  answer  to  the 
special  interrogatory  before  rendering  tbe 
Judgment  does  not  constitute  a  reversible 
error,  we  must  necessarily  be  couflned  to  the 
case  at  bar.  and  cases  of  a  similar  character, 
and  cannot  be  held  to  establish  a  feneral  role 
applicable  to  all  cases. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  court  below  and  order  denying  a 
new  trial  are  affirmed. 


PHIUP  V.  STEARNS  et  aL 

(Snmeme  Oonrt  of  Honth  Dakota.  Nor.  Sft, 
19050 

1.   MOSTOAOn  —  FOBKOLOSOn  BT  AOHOM — 

Faxtibs  Dbfendakt. 

Inasmuch  as  by  Code  GIv.  Ptoc.  {  646, 
one  havine  interest  in  property  sold  under 
mortgage  foreclosure  may  redeem  his  Interest, 
one  having  an  interest  in  property  sold  under 
foiiadosure  and  made  a  defendant  In  the  pro- 
ceedings cannot  claim  that  there  is  a  defect 
of  parties  becaose  others  having  Interests  are 
not  made  parties. 

Z  Sau— DBmraB— Fbiox  MovroAa>— Dam* 

AOBB. 

Where,  in  a  suit  to  foreclosure  a  mortgage 
given  for  the  purchase  money,  plaintiff  of- 
fered at  the  trial  to  satisfy  a  prior  morteage 
riven  by  the  vendor,  the  vendee  Bnttered  no 
damage  by  reason  of  the  prior  mortgage,  and 
his  contention  that  he  should  tiave  been  allowed 
to  prove  damases  by  reason  of  the  failure  of 
wamndes  and  covenants  In  his  deed  was  un* 
tenabte. 

8.  Seau—Rkquisites. 

A  mortgage  reciting  that  It  is  executed 
ondw  "hand  and  seal,"  and  bearing  the 
word  "Seal"  after  tbe  name  of  the  mortgagor, 
constitutes  a  sealed  Instmmwt,  within  tbe 
statute  of  limitations  barring  acdons  on  seal- 
ed instruments  in  20  years ;  It  not  being  neces- 
sary that  a  seal  be  Impressed  upon  wax  or  on 
any  othtf  adheslvt  snbstancs. 


Appeal  from  Circuit  Court,  Stanley  County. 

Action  by  James  Philip,  as  administrator 
of  the  estate  of  Prank  Portet,  deoeaaed, 
■CiilnBt  Royal  B.  Steams  and  others.  From 
a  Judgment  In  favor  of  plalntUC.  defendants 
appeal  Affirmed. 

John  V.  Hu^ies,  for  appellants.  Homer 
ft  Stewart,  tor  reapondoit 

CORSON,  J.  TblB  is  an  action  to  foreclose 
a  cwtaln  mortgage  executed  by  the  defend- 
ant Boyal  B.  Steams,  to  one  James  Doud. 
to  secure  the  payment  of  two  promissory 
notes  amounting  to  $676,  with  Interest  there- 
on, and  which  mortgage  was  assigned  and 
the  notes  transferred  to  Frank  Porter,  de- 
ceased. Tbe  defendants  named  are  the  only 
persons  appearing  of  record  to  be  interested 
In  tbe  property.  The  complaint  Is  In  the 
usual  form.  The  defendant  Royal  B.  Steams, 
who  was  tbe  only  defendant  who  seems  to 
have  appeared  in  the  action,  served  and  filed 
an  answer  In  which  be  denied  each  and  every 
allegation  contained  in  the  plalntlffa  com- 
plaint, and  for  a  further  answer  tiie  defend- 
ant allied  that  tbe  action  herein  Is  barred 
by  the  statute  of  limitations;  the  cause  of 
action  having  accrued  more  than  10  years 
prior  to  the  commencement  of  this  action. 
For  a  further  defense  the  defendant  alleged 
that  on  or  about  the  IBth  day  of  July,  1892, 
Doud.  together  with  hla  wife,  made,  execut- 
ed»  and  delivered  a  certain  warrant  deed 
for  the  purpose  of  conveying  to  this  defend- 
ant the  absolute  fee  simple  title,  free  and 
clear  of  all  incumbrances  to  Uie  lots  of  land 
described  In  tbe  complaint  and  mortgage,  in 
and  by  the  tama  of  which  they  covenanted 
with  said  defendant  Steams,  his  heirs,  and 
assigns,  that  ttiey  were  well  seised  in  fee  of 
the  lands  and  premises  described  In  the  said 
deed,  and  that  Obey  warranted  the  same  to  be 
free  and  clear  of  all  Inenmbrances,  but  that 
prior  to  the  execution  of  said  deed  the  said 
Doud  had  executed  to  one  Eugene  Steere  a 
certain  promissory  note  for  $400,  and  secured 
the  same  by  a  mortgage  on  the  said  premises, 
which  said  mortgage  still  remained  unsatis- 
fied of  record,  and  of  which  the  said  defend- 
ant Steams  had  no  knowledge  or  Informa- 
tion at  tbe  time  he  received  the  said  war- 
ranty deed,  relying-  whoily  and  entirely  on 
the  statements  and  representations  of  tbe 
said  Doud,  that  the  said  property  was  tree 
and  clear  of  all  incumbrances.  And  tbe  said 
Steams  demanded  that  the  amount  of  thu 
said  Steams  mortgage  be  deducted  from  the 
amount  claimed  to  be  due  from  blm  on  the 
mortgage  In  controversy  In  this  action.  Said 
defendant  Steams  for  a  further  defense  al- 
leged that  the  purchase  of  said  property  1^ 
him  of  the  said  Dond  was  with  the  knowl- 
edge and  consent  of  the  aaid  Doud  tor  the 
benefit  of  himself,  ^Ktmas  H.  Martin,  Frank 
P.  Rott,  and  B.  B.  Hayes,  equally,  and  that 
the  defendant  Steams  afterwards  executed 
and  ddlvered  to  each  ot  aald  partiea  a  deed 
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•f  conreyance  df  a'  one-foinrth  Interest  In 
and  to  tbe  uld  premises,  and  that,  by  rea- 
son thereof,  theie  is  a  deflect  of  parties  de- 
fendant herein,  in  that. the  said  Frank  Roll 
and  E.  R.  Hayes .  *eKe  n6t  toade  parties 
defendant  In  this  action.  And  the  defendant 
demands  judgment  that  this  action  be  dis- 
missed, and  that  his  said  note  and  mortgage 
be  canceled  and  discharged,  and  for  such 
other  and  further  relief  as  may  appear  to 
the  court  to  be  Just  in  the  premises. 

The  court  found  the  execution  of  tbe  notes 
and  mortgage  as  alleged  in  tbe  complaint : 
that  the  notes  which  the  mortgage  was 
given  to  secure  have  not  been  paid,  and 
that  there  Is  due  the  plaintiff,  James  Philip, 
as  administrator  of  tbe  estate  of  Frank 
Porter,  deceased,  upon  said  notes  and  mort- 
gage, the  sum  of  fl,3S0.44.  The  court  fur- 
ther finds  that  in  April,  1892,  James  Doud 
and  wife  executed  a  mortgage  upon  the 
premises  In  controTcrsy  to  Eugene  Steere  to 
secure  the  payment  of  a  note  for  |400,  and 
that  thereafter  said  Eugene  Steere,  for  a 
valuable  consideration,  assigned  said  mort- 
gage, together  with  the  notes  therein  men- 
tioned, to  Frank  porter  before  the  com- 
mencement of  this  action;  that  said  Frank 
Porter  was  the  owner  of  said  mortgage  and 
notes  at  tbe  time  of  bia  death,  and  the  same 
came  into  the  possession  of  said  James 
Philip  as  plaintiff  as  administrator  of  said 
estate.  The  court  further  finds  that  said 
PbJllp.  as  administrator  of  said  estate,  has 
tendered  said  mortgage,  and  notes,  and  as- 
signment, and  satisfaction  of  the  same  In 
court  at  the  trial  of  this  action.  The  court 
concludes  from  its  findings  that  said  plain- 
tiff, as  administrator,  Is  entitled  to  a  decree 
foreclosing  the  said  mortgage.  The  appel- 
lant seeks  a  reversal  of  the  judgment  In 
this,  case  upon  the  grounds  (1)  that  there  is 
a  defect  of  parties,  in-  that  said  Roll  and 
Hayes  were  not  made  defendants  herein; 
(2)  for  the  reason  that  the  trial  court  erred 
in  not  allowing  defendant  Stearns  to  prove 
bis  damages  by  reason  of  the  failure  of  tbe 
warranties  and  covenants  contained  In  tbe 
deed  of  Doud  to  him ;  (S)  tha  t  the  court  erred 
In  holdli^  that  the  mortgage  upon  whldi  this 
action  was  based  herein  was  not  barred  by 
the  statute  of  limitations,  and  In  holding 
that  the  mortgage  was  a  sealed  Instrument, 
the  mortgage  being  executed  on  an  ordinary 
blank  form  of  mortgage  with  tbe  wora 
"Seal"  printed  after  the  blank  space  where 
tbe  name  was  to  be  written. 

Tbe  contention  that  there  Is  a  defect  of 
parties  for  tbe  reason  that  Roll  and  Hayes 
to  each  of  wliom  Kteams  bad  conveyed  a 
one-fonrtb  Interest  in.  the  property  were  not 
made  parties  Is  uotenable.  Steams  was  a 
proper  and  neceasaxy  party,  beving  executed 
tbe  notes  and  mortgac^  and  atlll  retaining 
a  one-fourth  interest  in  the  propert7 ;  and  it 
was  not  a  matter  of  concern  to  him  whether 
or  not  other  parties  wtao  bad  an  Interest 


In  tbe  property  were  made  parties  to  the 
action.  Tbe  contention  that  in  case  of  a  sale 
of  the  propecty  -  Steams  wonld  have  been 
iRQulred  to  redeem  the  wliole  piitverty  in 
xtrder  to  protect  his  one-fourth  tntorest  Is 
clearly  untenable,  as  a  par^  Is  only  reqatsed 
to  redeem  the  interest  that  he  may  haw  in 
the  property.  Section  646,  Code  <Xv.  Proc. 
Steam's  Interest  being  one-fourth,  be  wonld 
only  be  required  to  redeem  tbat  osC-fourtb 
Interest.  Kelgour  v.  Wood,  64  111.  345;  Por- 
ter V.  Kllgore,  S2  Iowa,  S79.  Mr.  Jones,  In 
his  work  on  Mortgages  (volume  2,  1 1405),  In 
speaking  upon  ttils  subject  says:  "If  the 
mortgneor  has  Mnveyed  away  only  a  portion 
of  the  premises,  and  remains  ofrner  of  the 
rwtdDe.  he  may  still  be  regarded  as  a  neces- 
sary party,  and  the  purchaser  of  the  part 
only  a  proper  one,  because  a  decree  against 
the  mortgagor  alone  would  have  something 
to  act  opon,  and  a  decree  against  tbe  pur- 
chaser of  a  portion  of  tbe  property  Is  not 
Indispensable,  though  tbe  portion  sold  to  him 
would  remain  unaffected  If  he  was  not  made 
a  party." 

Appellants  second  contention  is  equally 
untenable.  Stearns  had  suffered  no  damages 
so  far  as  tbe  record  discloses  by  reason  of 
the  Steere  mortgage.  And  the  court's  find- 
ings, which  are  sustained  by  the  evidence, 
that  the  Steere  mortgage  bad  been  trans- 
ferred to  Porter,  In  his  lifetime,  and  tbe 
satisfaction  of  tbe  same  was  tendered  at  the 
trial  by  tbe  plaintiff,  as  administrator  of 
the  estate  of  said  Porter,  clearly  shows  that 
Steams  suffered  no  loss  by  reason  of  the 
Steere  mortgage.  Clearly,  therefore,  Steams 
bad  no  ground  for  claiming  damages  in  this 
action,  assuming  that  snch  a  claim  might 
be  malntelned  for  damages  in  this  class  of 
actions;  a  point  we  do  not  decide. 

Tbe  third  contention  of  the  appellant  pr«»- 
seato  tbe  question  as  to  whether  or  not  a 
mwtgage  with  tbe  word  "Seal"  minted  after 
the  name  of  the  mortgage  constitutes  a 
sealed  Instrument,  and  the  appellant  con- 
tends that,  at  common  law,  such  a  mortgage 
would  not  be  r^arded  as  a  sealed  Instru- 
ment, for  the  reason  that  a  seal  at  common 
law  must  be  Impressed  upon  wax. or  some 
other  adhesive  substance  in  order  to  consti- 
tute a  valid  seal.  Appellant  further  con- 
tends tbat  as  tbe  notes  were  barred  by  tbe 
six-year  statute  of  limitations  the  mortgage 
was  also  barred,  but  the  latter  contention 
is  settled  against  the  appellant  by  section 
2039  of  tbe  Civil  Code,  which  provides:  "A 
lien  is  not  extinguished  by  tbe  mere  lapse 
of  the  time  within  wblcfa,  undw  the  provi- 
sions of  the  Code  oC  Civil  Procedure,  an  ac- 
tion can  be  brought  upon  the  ivincipal  obliga- 
tion." The  law  as  estebllsbed  by  our  Code 
seems  to  be  in  accord  with  the  graieral  mle. 
The  author  of  tbe  arti^de  on  SVtredosure 
of  MOTtgages,  In  18  Am.  &  Eng.  Bna  Iaw. 
p.  785.  uses  tbe  following  language:  "In 
ths  greater  number  ot  Jurisdictions  wbers 
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tbe  gnratlon  baa  been  raised,  It  baa  been 
determined  that  tbe  foreclosure  proceedings 
fall  wltbtQ  tbat  period  of  tbe  statute  of 
limitations  wbfch  pertains  to  tbe  mortgage, 
and  not  'tbat  wblch  applies  to  the  ttote  or 
bond,  and  that  notwithstanding  tbe  debt  It-^ 
self  may  be  barred,  the  equitable  remedy  to 
enforce  the  Hen  may  still  be  emp1<^ed  If' 
tbe  statnte  bas  not  ran  against  the  mort-= 
sage."  Sllngerland  t.  Sherer,  46  Minn.  422, 
49  N.  W.  237.  Tbls  la  the  rlew  taken  by 
Oils  court 

We  are  of  the  opinion  that  there  la  no 
merit  In  appellant's  further  contention  tbat 
the  mortgage  with  the  word  "Seal"  printed 
at  tbe  end  of  bis  signature  Is  not  a  sealed 
instrument  within  the  meaning  of  our  stat- 
ute of  limitations.  While  It  Is  true  at  com- 
mon law  a  seal  was  required  to  be  Impressed- 
upon  wax  or  other  adheslTe  substance,  that 
rule  has  been  modified  In  tbla  country  and 
the  printed  word  "Seal"  Is  held  sufficient 
to  make  tbe  Instrument  a  sealed  loBtrument, 
where  It  Is  recited  In  tbe  Instrument  tiiat 
tbe  same  is  executed  under  tbe  hand  and 
seal  of  tbe  par^.  Tbe  author  of  the  article 
on  Seals,  In  25  Am.  &  £ng:  Bnc,  Law,  p. 
74,  after  giving  the  common-law  rule,  glTea 
the  modem  rule  as  follows:  "At  an  early 
day  the  courts  fell  away  from  the  strict  rule 
of  tbe  common  law,  and  for  a  long  time  It 
bas  been  held  that  where  an  instmment 
purports  upon  Its  face  to  be  under  seal, 
and  It  appears  to  be  tbe  Intention  to  execute 
a  deed,  neither  wax  nor  wafer  Is  necessary 
to  make  It  so.  Any  stamp,  Impression,  or 
mark  made  or  adopted  by  tbe  algner  and 
annexed  to  bis  signature  as  and  for  his  seal 
will  answer  tbe  purpose  of  sealing,  aa,  tor 
instance,  a  written  or  Ink  seal,  tbe  <Aarac- 
ters  'L.  8.'  or  tbe  word  *8eal,*  a  scroll;  a' 
scrawl  .Inclosliig  tbe  word  'Seal*  or  a  piece 
of  paper  in  tbe  form  of  a  seal  attached  by 
mncllag^  cqppoalte  tbe  signature,  or  even' 
a  flourish  or  mark,  bowerer  Inconsiderable. 
In  the  absence  of  statute,  taowever,  obviat- 
ing all  necessity  tberefbr,  a  Scroll  or  some 
Indldnm  of  a  seal'  Is  necessary.**  Lorab  r. 
Nisaloy,  1S6  Pa.  829,  27  AtL  242;  odcbran 
T.  Stewart,  67  Mlim.  499;  69  N.  W.  648; 
Osbom  T.  Elstler,  30  Oblo  St  99;  Brown  t. 
Jordbal.  82  Minn.  185,  19  N.  W.  660,  00 
Am.  Beii..660;  Barnard  t.  Oantz,  139  N.  Y. 
622,  SB  It,  B.  200;  Pickens  t.  Rymer,  90  N. 
C  282,  47  Bep.  621.  In  tbe  case  of 
Lorah  v.  Nlssley,  supra,  tbe  Supreme  Court 
of  Penn*ylrania  says:  "The  days  of  actual 
sealing  of  1^1  documents  In  Its  orlgbial 
•ense  of  the  Impression .  of  .an  individual 
maxfe  or  device  -iqion  wax  or  wt^r,  or 
flT«i  on  tbe  parchmept  or  paper  itseU,  have 
Icmg  gone  by.  It  is  immaterial  what  device 
tbe  Impression  bears  (Alexander  v.  Jameson, 
6  Bin.  2S8),  and  tbe  aame  stamp  may  serve 
for  several  parties  in  tbe  same  deed.  Not 
only  so,  but  tbe  use  of  wax  bas  almost 
«ntlrdy>  -and  evn  <rf  wafers  Ytrj  lai^ely* 


ceased.  In  short  sealing  bas  become .  caa- 
structlve,  rather  than  actual,  and  Is  in  a 
great  degree  a  matter  of  lutratlon.  It  was 
said  more  than,  a  century  ago,  in  HcDlll's 
Lessee  v.  McDlll.  1  Dall.  ^  1  li.  m  38,  ikurt 
"the  Signing  of  a  deed  la  now  tbe  material 
part  of  the  execution.  The  seal  has  become  a 
'  mere  form,  and  a  written  or  ink  seal,  as  It 
is  called,  Is  good."  In  the  mortgage  In  con- 
troversy in  this  action  It  Is  recited:  "In 
witness  whereof  I  have  hereunto  set  my 
hand  and  seal  the  day  and  year  aforesaid." 
It  will  thus  be  se«i  that  tbe  mortgagor  In- 
t^de^  the  morts^gft^to  be  a  sealed  Instru- 
ment,' and  We  are  of  the  opinion  that  the 
word  "Seal"  at  tbe  end  of  the  name  did' 
make  It  a  sealed  instrument  within  the  mean- 
ing of  section  58  of  the  statute  of  limita- 
tions, providing  that  sealed  Instruments  shall 
not  be  barred  until  after  -tbe  expiration  of 
!  20  years.  Gibson  v.  Allen  (B.  D.)  104  N.  W. 
275. 

Finding  no  error  In  tbe  record,  the  Judg- 
ment of  tbe  court  bekrw  and  ontor  denying 
a  new  trial  are  affirmed. 


'   CRITES  V.  STATB. 
(Supreme  Oonrt  of  Nebraska.  Oct  19,  1905.) 

1.  Appeal  —  Bxvixw  —  Motior  vob  New 
Tbiax. 

A  jadsment  la  a  suminary  proceeding  for 
contempt  in  facie  curls,  where  no  complaint 
Is  filed,  no  evidence  la  taken,  and  no  trial 
had,  may  be  reviewed  on  tbe  record  made  there- 
in without  &e  flil&g  of  a  motion  for  a  new  trial. 
'  [Ed.  Note. — For  cases  in  point  see  voL  10, 
Cent  Dig.  Contracts,  S  228.] 

2.  SAMx—EviDEifCE— PsBSUumons. 

Presumptions  and  Intendments  will  not  be 
Indulged  in.  In  order  to  sustain  convictions  for 
contempt  of  conrt   Hawes  v.  State,  04  N.  W. 
699,  46  Neb.  149. 
8.  Saui— RBCOBD— EVlDEaCE. 

The  reoord  in  such  a  case  must  show  forth 
the  facts  constituting  tbe  «ffpnse.  A  mere  re- 
cital that  the  defendant  Is  guilty  of  contemptu- 
ous and  Insolent  behavior  towards  tbe  court, 
and  Is  In  contempt  of  oont  where  tbe  record 
of  the  proceedings  does  not  .warrant  such  recital. 
Is  a  mere  conclusloi^ .  and  is  Insufficient  to 
show  that,  the  offense  was  In  fact  committed. 

IJM.  Note. — ^EV>r  cases  in  point  see  voL  16. 
Gent  Dig.  Contempt,  fS  230,  231J 

(Syllabos  by  tiie  Court.) 

Error  to  District.. Court,  Dawes  County; 
Harrington.  Judge. 

Albert  W.  Crltes  was  adjudged  gull^  of 
contempt,  and  brings  error.  Beversed. 

Albert  W.  Crltes,  in  pro.  per.  Norris 
Brown,  Atty.  Qen.,  and  W.  T.  Thompson* 
Depuly  Atty.  Qen.»  tor  the  State. 

BARNES.  J.  Tbe  plaintiff  in  error,  Al- 
bert W.  Crltes,  .while  engaged  as  counsel 
for  the  defendants  In  tbe  trial  of  a  civil  ac- 
tion in  the  district  court  of  Dawes  county, 
was  summarily  and  without  trial  adjudged 
to  be  guUty  of  a  contempt  of  court,  alleged 
to  have  been  committed  In  the  presoice  of 
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tbe  presiding  judge,  and  be  waa  tbereupon 
sentenced  to  pay  a  line  ot  910  and  oostSr 
and  to  stand  committed  until  said  fine  and 
costs  wen  i>ald.  A.  stay  ot  proceedingB  was 
denied  him,  and  his  request  to  be  permitted 
to  make  a  showing  and  a  defense  In  aald 
proceeding  was  refused,  and  he  was  there- 
upon committed  to,  and  conflned  In.  tbe  com- 
mon jail  of  the  county  until  he  obtained 
an  order  from  this  court  suspending  the  ex- 
ecution of  his  said  sentence.  B;  a  petition 
In  error  he  now  asks  for  a  revtfsal  of  the 
Judgment  thus  pronounced  against  him. 

The  state  contends,  at  tbe  outaet  of  thla 
controversr,  that  we  cannot  condder  the 
errors  assigned  by  the  plalntifC,  because  no 
motion  for  a  new  trial  yraa  filed  In  the  court 
bdow.  To  support  this  contention  the  At- 
torney General  cites  Zimmerman  t.  State,  46 
Neb.  13,  61  N.  W.  37S.  An  examination  of 
that  case  discloses  that  Zimmerman  was 
tried  and  found  guilty  of  a  constructiTe  con- 
tempt of  court  for  tbe  violation  of  an  In- 
junction order  In  a  cItU  case.  It  appears 
that  a  complaint  was  filed  therein,  that  wit- 
nesses were  examined  on  tbe  hearing  and 
a  r^ular  trial  was  had,  that  on  error  to  this 
court  It  was  held  that  the  questlone  arising 
on  the  trial  were  the  only  ones  that  must  be 
included  In  a  motion  for  a  new  trial.  It 
was  said  In  tbe  opinion:  "Th««  was  no 
motion  for  a  new  trial  in  this  case,  hence 
we  cannot  review  any  of  tbe  errors  which 
are  alleged  to  have  heen  committed  during 
the  trial."  Tbe  contempt  In  that  case  was 
committed  outside  of  the  presojce  of  the 
court,  and  was  Investigated  as  any  other 
complaint,  where  witnesses  are  examined 
and  a  regular  trial  had.  It  was  said  that 
in  such  a  cose  a  motion  for  a  new  trial  must 
be  filed,  directing  tbe  attention  of  the  dis- 
trict court  to  the  errors  claimed  to  have  been 
committed  during  the  trial,  but  it  Is  fairly 
Inferable  from  tbe  whole  opinion  that  no 
motion  for  a  new  trial  would  be  necessary 
to  raise  tbe  questions  presented  by  the  rec- 
ord In  a  case  where  no  trial  was  ever  bad. 
It  appears  In  the  case  at  bar  that  the  plain- 
tiff was  never  tried  for  tbe  alleged  contempt, 
that  no  evidence  was  taken,  and  be  was 
accorded  no  defense  or  explanation,  and  that 
judgment  was  thus  summarily  pronounced 
against  him;  and  it  would  seem  absurd  to 
hold  that  a  motion  for  a  new  trial  must 
have  been  filed  when  there  was  no  trial  in 
the  first  Instance.  Again,  we  have  held 
that  no  motion  for  a  new  trial  Is  necessary 
In  order  to  review  the  decision  of  the  dis- 
trict court  upon  an  application  for  a  liquor 
license,  and  the  case  at  bar  Is  one  quite 
Klmilar  in  principle.  So  we  have  no  hesitan- 
cy in  holding  that  the  questions  presented 
by  tbe  record.  In  a  case  like  this,  may  be 
reviewed  without  a  motion  for  a  new  trial. 

We  come  now  to  consider  the  plaintiff's 
contentions.  It  appears  that  during  the 
trial  of  a  civil  action  In  the  district  court 
of  Dawea  county,  In  which  one  Hwace 


Brockway  was  plaintiff  and  Benjamin  F. 
Pitman  et  al.  were  defendants^  and  In  which 
Brockway  sought  to  recover  a  cwtaln  sum 
of  money  from  defendants  therein  on  ac- 
count of  the  alleged  wrongful  conversion  of 
the  proceeds  of  a  check,  which  It  was  claim- 
ed was  left  with  some  of  the  defendants  in 
escrow,  and  In  which  the  defendant  Pitman, 
amoqg  other  things,  alleged  as  his  defense 
that  he  had  sold  and  conveyed  hie  Interest 
in  a  certain  tract  of  land  situated  In  Dawea 
county  for  the  amount  of  the  check  In  qnes- 
tion,  and  while  the  aald  Pitman  was  testify- 
ing in  bis  own  behalf,  tbe  plaintiff  in  error, 
who  was  conducting  tbe  examination,  pro- 
pounded to  said  Pitman  certain  questions 
tending  to  establish  the  defense  of  some  of 
his  clients,  and  while  so  examining  the  wit- 
ness the  judgment  complained  of  was  render- 
ed against  him.  The  following  Is  a  copy  of 
tbe  findings  on  which  the  sentence  was  pro- 
nounced: "Tbe  said  Albert  W.  Crltes  was 
examining  tbe  defendant  Benjamin  F.  Pit- 
man while  the  said  Pltmaiw  was  on  the  wit- 
ness stand  as  a  witness,  and  in  open  court. 
In  the  presence  of  the  jury,  the  court  advised 
the  said  Albert  W.  Crltes  not  to  examine 
tbe  witness  any  further  In  relation  to  cer- 
tain matters  as  shown  by  the  record;  that 
after  the  court  had  advised  the  said  Albert 
W.  Crltes  not  to  examine  tbe  witness  any 
further  as  to  this  particular  matter  referred 
to  by  the  court,  the  said  Albert  W.  Crltes 
immediately,  in  strict  violation  of  the  order 
of  the  court,  again  asked  certain  questions 
In  relation  to  the  same  matter.  Whereupon, 
tbe  court  advised  counsel  again  not  to  ex- 
amine any  further  as  to  the  matter  referred 
to  by  the  court,  and  that  If  be  did  so  be 
might  con^der  himself  In  contempt  of  court; 
that  counsel  then  advised  the  court  in  words, 
or  In  substance,  that  he  was  going  to  ask 
another  question  anyway;  that  the  attorn^ 
did  then  Immediately  ask  another  question, 
wblcb  question  was  in  strict  violation  of  tbe 
order  of  tbe  court;  and  the  court  being 
fully  advised  In  the  premises  finds  that  aald 
Albert  W.  Crltes  is  guilty  of  contemptuous 
and  insolent  behavior  towards  the  court  and 
is  in  contempt  of  court;  and  that  said  con- 
tempt and  the  contemptuous  and  insolent 
behavior  was  committed  In  the  presence  of 
the  court  and  while  the  court  was  In  open 
session."  This  was  followed  by  tbe  judg- 
ment and  commitment  above  mentioned. 
Subsequently  the  court  refused  tbe  accused 
time  In  which  to  apply  for  a  writ  of  error, 
and  adjudged  that  be  be  committed  to  jail, 
which  was  accordingly  done,  where  he  re- 
mained for  a  little  more  than  12  hours,  and 
until  an  order  of  supersedeas  was  obtained 
from  tbe  Chief  Justice  of  this  court  The 
plaintiffs  petition  contains  nnmerous  as- 
signments of  error,  but  tbe  substance  of  bis 
contention  Is  that  the  judgment  of  the  trial 
court  Is  not  sustained  by  sufficient  evidence, 
w  In  fact  by  any  evidence;  that  the  flnd- 
tnga  do  not  anin^rt  tbe  judgmoit,  and  It 
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was  thereftte  wrongfully  pnmoiinced  and 
Bboald  be  rerened  ud  set  ulde 

TbSm  wti  a  waamaxy  ^ooeedlns  to  poDlah 
an  alloged  otmtempt  committed  in  tlie  pres- 
anoe  of  the  court  No  written  charge  or 
complaint  was  filed  whlcb  the  accused  could 
eicamlne  and  attach,  and  no  erldence  waa 
taken  or  anbmitted  to  eatablisb  tbe  charge 
wbich  the  accused  could  combat  or  explain. 
In  nuA  a  case  It  Is  abaolote^  necessarf  for 
the  pi'oaci  iatlCT  ot  the  llberdee  ^  the  dtl- 
sen  that  In  reonding  the  conviction  the 
court  ataall  state  the  tacts  showliv  the  con- 
tenwt  charged.  It  la  not  aulBcient  to  state 
In  a  general  w^  the  conclusionB  of  fact  on 
which  tibe  cmirlctlon  la  baaed.  The  facto 
OmnselTes  must  be  stated,  fnnn  which  the 
rerlewlng  cotirt  can  see  that  the  ultimate 
fact  ot  guilt  is  properly  and  justly  found. 
The  findings  of  the  court  fall  to  meet  this 
requirement  The  record  contains  a  bill  of 
exceptions  setting  forUi  the  proceeding  in 
which  the  plalntlir  was  adjudged  guilty  of 
contempt.  This  does  not  aid  the  findings  or 
supply  such  facts  as  should  be  contained 
therein.  On  the  contrary,  it  would  seem  that 
the  questions  propounded  by  the  plaintiff 
were  competent  and  proper  and  well  calculat- 
ed to  eatabllsb  the  defense  which  be  had 
Interposed  for  his  clients;  and  It  does  not 
appear  that  his  demeanor  to  the  court  was 
In  any  way  disrespectful,  or  that  his  conduct 
was  contumacious  or  oCFenslTe.  No  Intend- 
ments or  presumptions  can  be  Indulged  in  to 
sastain  the  Jud^ent  of  the  trial  court  In 
a  contempt  proceeding.  Such  a  proceedipg 
Is  criminal  In  Its  nature,  and  the  rules  gov- 
erning criminal  proceedings  are  applicable 
thereto.  Boyd  v.  State,  19  Neb.  128,  26  N.  W. 
925 ;  Beckett  t.  State,  49  Neb.  210,  68  N.  W. 
478;  Zimmerman  t.  State,  supra;  Hawes 
T.  State,  46  Neb.  149,  64  N.  W.  699.  In 
Hawthorne  y.  State,  46  Neb.  874,  64  N.  W. 
360,  we  cited  Batchelder  t.  Moore,  42  Cal. 
412,  and  quoted  from  the  opinion  therein  as 
follows:  "The  power  of  a  court  to  punish 
for  an  alleged  contempt,  though  undoubted, 
Is  In  Ita  nature  arbitrary;  and  Ita  exercise 
Is  not  to  be  upheld  excetrt:  under  the  drcum* 
stances  and  In  the  manna:  prescribed  by  law* 
It  is  essential  to  the  validity  of  proceedli^ 
In  contempt,  subjecting  a  party  to  a  fine  and 
Imprisonment  that  they  show  a  case  lu  point 
of  Jurisdiction,  within  the  provisions  of  law, 
by  which  such  proceedings  are  authorized, 
for  mere  presumptions  and  Intendments  are 
not  to  be  indulged  In  their  support"  In 
Ogden  T.  State  (Neb.  Unof.)  d8  N.  W.  203, 
It  was  expressly  held  that  the  record  must 
show  forth  tlie  facts  constituting  the  of- 
fense; tiiat  a  recital  that  the  accused  did 
address  Insulting  and  menacing  language  to 
the  court  is  a  statement  of  a  mere  conclu- 
sion; that  the  language  Itself  must  be  set 
out,  so  that  the  reviewing  court  may  see 
tliat  it  la  contemptuous ;  and  that  the  rec- 
ord nf  a  convlctloa  of  contempt  in  fade 


curln  la  Inanflldait  unless  It  tbiu  shows 
that  the  offense  was  committed. 

According  to  the  rule  announced  above, 
tiw  record  In  this  case  la  defMtlve  and  does 
not  snataln  the  Judgment  complained  ot 
It  follows  that  the  Judgment  of  the  district 
court  must  be.  and  it  la,  tlwreforab  nrarsed. 

Judgment  accordingly. 


STATE  ex  leL  OROYB  t.  McOUIRE  et  al.. 

Village  Trustees. 
(Supreme  Court  of  Nebraska.  Oct  190B.) 

1.  MANDAUUft— When  Wbit  Aixowko. 

A  writ  of  mandamus  will  be  denied,  anless 
It  appear  tluit  there  Is  some  substantial  right 
wbich  is  in  jeopardy  for  want  of  a  plain,  ade- 
quate remedy  in  the  ordinary  course  of  law. 

[Ed.  Note. — For  cases  In  point  see  vol.  88, 
Cent  Dig.  Mandamus,  {  &] 

2.  Saub— EVIOBHCE. 

One  applying  for  a  writ  of  mandamus  to 
compel  a  license  board  to  reduce  to  writing  the 
testimony  taken  on  the  hearing  of  an  appli- 
cation for  license  to  sell  Intoxicating  liauoni 
most  riiow,  not  only  ttuit  he  has  a  right  to  Dave 
the  evidence  reviewed  in  the  district  court  but 
that  lie  intends  to  have  it  tims  reviewed. 
8.  InToxjCATiifo  LiquoBS  —  Grant  or  Li- 
OBUSE— Appeal. 

Such  evidence  Is  not  essential  to  give  the 
district  eonrt  Jnrisdictton  of  an  appMl  from 
an  order  granting  a  license;  the  filing  of  a  certi- 
fied transcript  ot  the  proceedings  containing 
such  order  being  sufficient  for  that  purpose. 
4.  Same— Tbarsuission  or  Evidence. 

^'bere  the  district  court  has  acquired  Juris- 
diction of  sndi  appeal  by  the  filing  of  a  certified 
transcript  of  the  proceedings,  and  the  license 
btHird  fails  to  transmit  the  evidence  taken  be- 
fore it  at  the  hearhig*  the  district  court  may 
enter  a  rule  requiring  the  board  to  supply  the 
omission. 
(Syllabus  by  the  Court) 

Oommissloners'  Opinion.  Department  No. 
2.  Error  to  District  Court  Douglas  County; 
Troup,  Judge. 

Application  by  the  state,  on  the  relation 
of  Harvey  J.  Grove,  for  writ  of  mandamus 
to  Joseph  McGulre  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

Lb  J.  Fiatti  and  John  B.  Reagan,  for  plain- 
tiff In  error.  Qiaa.  A.  Ooas,  for  dtfendante 
in  error. 

ALBBRT,  0.  Three  applicatlona  were 
made  to  the  board  of  trustees  of  the  vlllago 
of  Benson  to  sell  malt  spirituous,  and  vinous 
liquors.  A  remonstrance,  signed  by  a  num- 
ber of  resldenta  of  that  village,  was  filed  In 
each  case.  A  bearing  was  bad  on  each  ap- 
plication, in  which  the  testimony  was  taken 
down  in  shorthand,  but  waa  not  otherwise 
reduced  to  writing.  This  bearing  appears  to 
have  closed  on  the  24th  day  of  December, 
1904,  and  a  few  days  thereafter  the  village 
board  overruled  the  rononstrances,  and 
granted  a  license  to  each  applicant  where- 
upon the  remonstrators  gave  notice  of  appeal. 
Three  daya  thereaftw  the  remonstrators  gave 
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further  notice  of  appeal,  and  made  demand 
of  the  clerk  of  the  board  that  the  evidence 
taken  on  the  several  bearings  sbonld  be 
reduced  to  writing.  The  clerk  refused  to 
ccnnply.  Co  tbe  7tb  day  of  January,  10(Ki,  at 
a  meeting  of  tbe  village  board  the  remon- 
strators  gave  notice  of  appeal,  and  made  de- 
mand on  said  body  to  reduce  the  testimony 
in  each  of  said  cases  to  writing,  and  place 
the  same  on  file  "In  their  office,"  ao  tbat  the 
remonstrators  might  have  tbe  same  for  the 
purpose  of  perfecting  an  appeal  In  each  caae. 
Tbe  board  refused  to  comply  with  the  de- 
mand, whereupon  Harr^  J;  Orove,  one  of 
the  remonstrators,  filed  his  petition  In  the 
district  court,  whldi,  as  amended,  Shows  a 
prayer  for  a  writ  of  mandamus  to  compel 
the  Tillage  board  to  reduce  the  testimony, 
above  mentioned  to  writing  and  deliver  tbe 
same  to  tbe  relator.  The  district  court  de- 
nied tbe  writ,  and  the  relator  brings  the 
case  here  on  error. 

In  our  opinion  the  writ  was  pvapetiy  de- 
nted. That  mandamus  is  tbe  last  reeort  of 
a  litigant,  and  that  ttie  writ' will  issue  only 
wtaere  there  is  no  remedy  In  tbe  ordinary 
course  of  law,  are'  elementary  rules  of  prac- 
tice. As  a  corollary  to  these  propositions, 
it  would  follow  that,  tbe  writ  ought  to  be  de- 
nied, unless  it  be  shown  tbat  there  is  some 
substantial  right  which  is  in  Jeopardy  for 
want  of  a  remedy.  The  relator  at  this  point 
fails,  we  think.  Tbe  provisions  of  section 
7153.  Oobbey'8  Ann.  St  1903  (section  4,  c 
50,  Comp.  St  1903),  requiring  the  testimony 
taken  on  the  hearing  of  a  remonstrance 
against  an  applicatlm  for  license  to  sell 
Intoxicating  liquors  to  be  reduced  to  writing 
and  filed  In  tbe  office  of  tbe  application,  have 
beoi  held  by  this  court  to  be  only  for  the 
benefit  of  those  entitled  to.  have  the  evi- 
dence reviewed  in  tlie  cUstrlct  court  Moorea^ 
T.  State.  68  Keb.  606,  78  W.  1Q3.  In  other  ' 
words,  one  applying  a  writ  of  mandamus 
to  compel  a  license  boiurd  to  reduce  such 
testimony  to  writing  Is  required  to  show, 
not  only  a  mere  omission  of  official  duty, 
but  that  he  has  some  right  which  will  suffer 
by  such  omission.  In  this  case  tt  Is  quite 
clear  that  the  relator  was  entitled  to  a 
review  of  tbe  evidence  in  the  district  court 
But  be  has  neither  pleaded  nor  shown  In 
evidence  that  he  has  appealed  or  intends  to 
appeal.  It  is  true,  he  and  the  other  remon- 
strators gave  ample  notice  of  appeal,  and 
that  fact  is  both  averred  and  proved.  But 
it  falls  far  short  of  a  direct  averment  and 
proof  that  they,  or  any  of  them,  atAually 
Intended  to  appeal.  Although  the  orders 
granting  the  licenses  were  made  niore  than 
nine  months  o^o,  no  appeal  has  been  taken. 
Tbe  failure  of  the  board  to  reduce  tbe  evi- 
dence to  writing  did  not  prevent  tbe  taking 
of  an  appeal.  It  Is  true,  tbe  evidence  re- 
duced to  writing  is  a  part  of  tiie  record  on 
appeal,  but  only  a  part '  of  it  Powell  v. 
Eagan,  42  Neb.  482,  60  N.  W.  982.  It  is 
not  Jurisdictional.  To  give  the  district  court 


Jurisdiction  of  the  appeal,  all  that  was  neces- 
sary was  to  file  a  certified  transcript  of  tbe 
proceedli^  containing  the  final  order.  Then, 
upon  a  showing  that  the  record  was  not  com- 
plete—that is,  tbat  it  did  not  contain  tbe 
evidence  taken  on  tbe  hearing— the  district 
court  could  have  entered  a  proper  rule  requir- 
ing the  board  to  supply  the  omission.  Woriey 
v.  Shong,  S5  Neb.  812,  53  N.  W.  72.  It  seems 
qnite  clear  to  us  tbat  the  relator  must  fail, 
not  only  because  he  has  failed  to  show  that 
he  requires  the  evidence  for  the  protection 
of  any  legal  right  but  also  because.  If  be 
had  Intmded  to  appeal,  he  had  a  plain, 
speedy,  and  adequate  remedy  In  tbe  OEdinary 
course  of  law. 

It  is  recommended  that  tbe  Judgmoit  of 
the  district  oonrt  be  affirmed. 

DUFFIE  and  JACKSON.  CO.  concur. 

PER  CURIAM.  For  the  reasons  stoted  in 
tbe  foregoing  (pinion,  tbe  Judgment  of  tbe 
district  court  Is  affirmed. 


STATE  ex  reL  SItABATJOH,  County  Attor- 
ney, v.  YINSONHAIiBB.  County  Judge. 
(Supreme  Court  of  Nebraska.  Oct  10,  1906J 

1.  Taxatior— Irhebitance  Tax. 

The  tax  nroTided  for  In  the  inheritance  tax 
law  80  called  (chapter  54,  p.  41^  Laws  1001, 
as  amended,  (^obbey'a  Ann.  St  Sapp.  1905,  { 
10,706),  is  not  a  property  tax,  but  upon  the 
right  of  succeBsIon  to  property  by  Inheritance  or 

win. 

[Ed.  Note. — ^For  eases  in  point,  see  voL  45, 
Cent  Dig.  Taxation,  t  1873.] 

2.  Sams— Pbopibtt  Subject. 

The  enumeration  of  subjects  of  taxation 
In  section  1*  art.  0,  of  the  CciDstltntion,  Is  not 
exclusive.  The  Legislature  has  power  to  pro- 
vide for  taxation  upon  inheritances. 
&  Sauk— GoNSTBUOTioN. 

The  act  does  not  regulre  the  tax  to  be  levied 
upon  the  property  constituting  the  whole  estate 
of  the  decedent  but  upon  the  share  that  each 
heir  or  devisee  takes  therein. 
(Syllabus  by  the  Court) 

Application  by  the  state,  on  tiie  r^atlon 
of  W.  W.  Slabaugh,  county  attorney  of 
Douglas  county,  for  writ  of  mandamus  to 
Duncan  M.  Tlnsonbaler.  count?  Judge.  Writ 
allowed. 

W.  W.  Slabau^  and  Charles  E.  Foster,  for 
relator.  Geo.  B.  Frltcbett,  tor  respondent 
Crofoot  ft  Scott  amid  curiae. 

SEDGWICK,  The  respondent  as  coun- 
ty Judge  of  Douglas  county,  refused  to  ap- 
pidnt  an  ai^rhlser  In  tbe  mattw  of  the  es- 
tate of  Frank  Hurphy,  deceased,  pursuant 
to  tbe  Inheritance  tax  law.  Laws  1901,  p. 
414,  c.  54,  as  am«ided  In  Cobb^'s  Ann.  St 
Supp.  1906,  S  10,708.  This  is  An  qtpllcatlon 
fdr  a  writ  of  mandamus  to  compel  the  ap- 
pointment of  such  appraiser.  Tbe  defmse  is 
tbat  the  law  is  unctmstitutlonaL 

1.  The  first  question  presented  is  whether 
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the  tax  provided  for  In  this  leglsIatloB  li  a 
tax  OD  proj^extj.  Stiction  1  of  article  9  of 
the  Gonstltiitlon  reqtilres  tbat  taxes  on  prop- 
erty must  be  lerled  by  Talnation,  and  tbat 
the  tax  exacted  from  each  person  and  cor- 
poration must  be  In  proportion  to  the  raln- 
adon  of  the  property  taxed.  Tbe  act  In 
qoeatlMi  prorldea  for  a  Taiylng  rate  of  taza> 
tloD,  dq;ieDdlng  upon  the  degree  of  relatlon- 
Bblp  of  the  heir  or  devisee,  and  upon  the 
amount  rec^ved  from  tbe  estate  by  blm. 
If,  therefore,  the  tax  In  qaestton  la  to  be 
regarded  as  a  tax  upon  property,  the  1^1»- 
latlon  cannot  be  upheld.  It  appears  to  be  al- 
Boost  uniformly  held  that.  If  the  tax  1b  laid 
npon  the  amount  received  from  tbe  estate 
by  the  heir  or  devisee.  It  is  a  tax  npon  the 
right  of  snccesslon  to  property ;  tbat  Is,  npon 
the  right  to  receive  the  property  from  the 
estate  of  the  decedent,  and  not  upon  tbe  es- 
tate Itself.  Magonn  v.  Bank,  170  U.  8.  288, 
18  SiQ).  Ct  694,  42  L.  Ed.  1037. 

2l  Indeed,  this  appears  to  be  conceded  by 
tbe  respondent,  and  the  principal  argument 
Is  upon  the  following  qnestlon  Involved  In 
the  construction  of  section  1  of  article  9  of 
the  Constitution :  That  section  is  as  follows : 
*^e  legislature  shall  provide  such  revenue 
as  may  be  needful  by  levying  a  tax  by  valua- 
tion, so  that  every  person  and  corporation 
shall  pay  a  tax  In  proportion  to  the  value 
of  hlB,  her  or  Its  property  and  franchises, 
tbe  value  to  be  ascertained  In  such  manner 
as  the  Legislature  shall  direct,  and  It  shall 
have  power  to  tax  peddlers,  auctioneers, 
brokers,  hawkers,  commission  merchants, 
showmen,  ju^lers,  innkeepers,  Uquor  deal- 
ers, toll  bridges,  ferries,  insurance,  telegraph 
and  express  Interests  or  business,  venders  of 
patents.  In  such  manner  as  It  shall  direct 
by  general  law,  uniform  as  to  tbe  class  up- 
on whlcli  It  operates."  It  is  said  In  the  brief 
of  the  respondent :  "The  right  of  succession 
to  property  by  will  or  Inheritance  Is  not 
among  the  subjects  of  taxation  named  In  the 
Constitution,  and  therefore  the  Legislature 
had  not  the  authority  te  provide  for  taxing 
It.  The  Legislature  is  restricted  by  this  sec- 
tion of  the  Constitntlon  In  its  power  of  taxa- 
tlMi  and  to  the  objects  and  things  therein 
named."  Hie  federal  Constitntlon  Is  a  grant 
of  power  to  the  federal  government,  but  the 
state  Constitntlona  are  restrictions  npon  tbe 
general  power  of  L^lslatures.  State  v.  Nel- 
son, 84  Neb.  170,  51  N.  W.  648 ;  Hanacom  v. 
(taoaba.  11  Neb.  87,  7  N.  W.  739;  Magneou 
T.  Fremont,  80  Neb.  852,  47  N.  W.  280,  9  L. 
R.  A.  788,  27  Am^  St  Bep.  486.  It  is' in- 
sisted that  the  section  of  the  Constitution 
under  oonsldmitlon  miiBt  be  construed  to 
limit  ttie  taxing  power  of  Oie  Legislature 
to  tbe  Mibjeeta  named  tbweln.  - 

It  is  orged  with  great  force,  and,  it  must 
be  admitted,  witli  some  reason,  that  tiie  Ian- 
gnase  of  tb«  aectton  Itaelf  requbres  such 
cons  traction.  The  command  of  tbe  Consti- 
tntlon la  tbat  the  Le^talatore  sbaU  provlda 
needful  revenue,  and  this  I'^mimiiifl  Is  fol- 


lowed immediately  by  a  provisloB  as  to  bow 
Boch  revenue  shall  be  provided,  to  wit :  "By 
levying  a  tax  by  valuation,  so  tbat  every 
person  and  corporation  shall  pay  a  tax  in 
proportion  to  tbe  value  of  bis,  her,  or  its 
propffli?  and  franchlsea."  Then  follows  an 
enumeration  of  subjects  of  taxation,  npon 
which  tbe  Legislature  may  lay  taxes  "In 
such  manner  aa  It  shall  direct  by  general 
law."  These  exceptions  are  introduced  by 
the  words  "and  It  shall  have  iK>wer."  These 
words,  it  is  urged,  show  the  manifest  In- 
tention of  the  Constitution  to  deny  the  power 
to  the  Legislature  of  taxing  any  other  sub- 
jects tban  those  named  In  tbe  Constitution. 
The  Legislature  must  provide  needful  reve- 
nue. It  must  do  this  by  valuation,  except 
that  It  shall  have  power  to  tax  some  spedfled 
subjects  by  another  method.  To  this  rea- 
soning it  is  answered  tbat  tbe  L^slatnre 
must  necessarily  determine  tbe  meaning  of 
doubtful  provisions  of  tbe  Constitution  de- 
fining or  limiting  Its  power,  and  that,  when 
a  provision  of  the  Constitution  is  susceptible 
of  a  construction  tbat  will  Justify  the  l^ls- 
latlon  attacked,  tbe  Legislature  will  be  pre- 
sumed to  have  adopted  that  construction,  and 
Its  action  will  be  upheld.  It  Is  also  answered 
that  tbe  matter  has  been  determined  by  prior 
decisions  of  this  court  In  State  v.  Lancaster 
County.  4  Neb.  637.  19  Am.  Bep.  641,  It  Is 
said  in  the  third  paragraph  of  the  syllabus : 
"The  maxim  'Elxpresslo  unlus  rat  excluslo 
alterlus*  does  not  apply  In  th6  construction 
of  constitutional  provisions  regulating  the 
taxing  power  of  the  Zjegislature,"  and  In  the 
opinion  section  l  of  article  9  Is  quoted,  and 
it  is  said :  "It  Is  therefore  contended  on  the 
part  of  the  relator  that  by  this  section  tbe 
taxing  power  of  tbe  Legislature  Is  limited  to 
the  objects  and  classes  of  business  enumerat- 
ed, and  that,  as  the  tax  required  to  be  paid 
on  tbe  commencement  of  suits  Is  not  Included 
In  any  one  of  the  classes  thus  enumerated, 
the  act .  Imposing  such  tax  Is  inconsistent 
with  the  Constitntlon,  and  void.  •  •  ♦ 
The  theory  of  construction  advanced  on  the 
part  of  the  relator  assumes  that  this  power 
Is  limited  by  implication,  upon  the  principle 
'Expresslo  unlus  est  excluslo  alterlus* ;  but 
does  this  rule  apply  to  the  taxing  power  of 
tbe  Legislature?  I  think  not.  And  as  no 
positive  restriction  Is  imposed  on  tbe  ex- 
ercise of  this  power  In  respect  to  other  mat- 
ters, not  Included  In  tbe  objects  and  classes 
enumerated,  I  think  the  rule .  is  that  tbe 
framers  of  the  Constitution  relied  for  pro- 
tection in  this  regard  upon  tbe.  wisdom  and 
Jnstice  of  tbe  representative  body  and  tbe 
acconntabllity  of  Its  members  to  the  people, 
rather  tban  the  restraining  power  of  the 
courts  of  law." 

Upon  the  argument  the  writer  of  this 
opinion  was  impressed  with  the  view  that 
tbe  point  80  discussed  and  so  plainly  deter- 
mined in  State  T.  Lancaster  County,  supra, 
was  not.  In  f set.  necessarjr  to  a  determtnatlfm 
«f  ttiat  cue.  It  seamed  tbat  tbe  requiring 
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of  a  commencemeDt  fee  to  be  paid  In  acUona 
twongbt  Id  tbls  court  was  not  In  tbe  natura 
of  proTlding  public  revenues,  but  rather  an 
attempt  to  require  litigants  to  pay  at  least 
a  portion  of  tbe  expense  that  tb^  caused 
tbe  state  In  particular  litigation,  and  that 
therefore  It  might  be  supposed  that  tbe  re- 
Btrlcdona  of  the  Constitution  regulating  tbe 
manner  of  providing  needful  revenues  would 
not  apply.  If  tbe  case  was  unauivorted  br 
subseqnoit  dedslraa,  tbere  might  itlll  be 
reason  to  doubt  Its  contndUng  power  here. 
In  State  v.  Beam,  16  NA.  6S1,  21  N.  W. 
898,  It  was  said:  'In  State  v.  Lancaster 
County.  4  Neb.  S37,  19  Am.  Bep.  Wl,  this 
court  held  that  the  enumeration  in  tbe  Con- 
atltutton  of  certain  subjects  for  taxation  did 
not  preclude  the  Legislature  from  Imposing 
other  tastes,  where  there  was  no  pn^ibltton" ; 
tbua  recognizing  the  authority  of  that  case 
upon  tills  proposition.  And  In  Magneau  t. 
City  of  Fremont  90  Neb.  843,  47  N.  W.  280, 
9L.B.A.786,27Am.St  Bep.  436,  It  la 
said:  "It  has  been  tbe  uniform  holding  of 
this  court  that  the  Constitution  Is  not  a 
grant,  but  a  restriction,  of  l^slaUve  poww, 
and  timt  the  Legislature  may  le^slate  upon 
any  subject  not  Inhibited  by  tbe  Constitu- 
tion," and  In  siqiport  of  this  proposition 
State  V.  Lancaster  Ooun^,  supra,  and  State 
V.  Beam,  supra,  are  both  dted  with  numer- 
ouB  other  decisions  of  this  court  Again.  In 
State  V.  Lansing,  46  Neb.  614,  64  N.  W. 
1104,  SS  L.  B.  A.  124,  it  Is  said:  '^Therefore, 
In  sudL  cases  as  the  present  tbe  maxim 
'BSxpresslo  unlui  est  ezcluslo  alterlns'  Is  not 
ai^licable,  and  tbe  Legislature  may  adopt 
any  prorlaion  not  jwcdilblted  by  the  state  or 
federal  Constitution" — citing,  also.  State  t. 
Lancaster  County  and  State  v.  Bram,  supra. 
Also,  Ur.  Commissioner  I^an,  In  his  dissent- 
ing (qiinlon,  In  State  v.  Moores,  66  N^  480- 
023,  76  N.  W.  175-189.  41  L.  B.  A.  624.  quoted 
tbe  fwegolng  language  from  tbe  opinion  In 
Magneau  v.  City  <a  Fremont  suina,  and  dted 
the  same  decisions  of  tbla  court  In  support 
thereot  This  conBtructi<»i  of  tbe  section  of 
tbe  Ccmstitution  In  question  is  not  entirely 
without  reason  to  aui^port  It  The  Leglala- 
tnre  has  evld«itiy  construed  this  seeUtm  as 
it  was  omstraed  in  tiie  cases  above  rtferred 
to.  It  la  a  general  rule  that  If  a  phrase 
or  section  of  tbe  Oonstitotton  wlU  admit  of 
different  constructions,  that  construction  giv- 
en It  by  the  L^slature  must  so  far  prevail 
as  to  uphold  tbe  legialation,  If  possible; 
and,  without  Investigating  tlie  mattw  as  an 
original  question  In  view  of  tbe  construction 
given  to  this  section  by  'the  Legislature, 
we  feel  ctmstralned  to  follow  State  v.  Lan- 
caster County,  supra,  wbldi  baa  so  long 
been  recognised  as  autiiority  by  ttala  court 
Upon  tbls  view  tbla  legislatloa  la  not  pro- 
hibited by  the  Conatitntion. 

8.  It  waa  ni^ed  upon  the  argument  tiiat 
the  part  of  the  section  of  tbe  statute  under 
■SMisldCTation  beginning  with  the  words  "In 
all  other  caaes"  In  swne  Instances  requires 


the  tax  to  be  levied  upon  the  whole  estate 

of  the  decedent  and  so  la  a  ux  i^on  laop- 
erty,  and  not  being  uniform  la  therefore 
unconstitutitmal.  Fot  tiie  purposes  of  this 
taxation,  estatea  aeem  to  be  clasrifled  accord- 
ing to  their  value;  but  it  does  not  follow 
tbat  tbe  tax  is  placed  upon  tbe  pnq>erty 
constituting  the  gross  estate  of  the  decedent 
The  tax  is  placed  vcpoa  the  estate  received 
by  each  betar  or  deTlsee^  and  Ita  rate  la  uni- 
form as  to  eadi  class.  It  Is  held  In  Magoon 
T.  Bank,  supra,  tbat  this  dasslflcatton  la 
reasonable  and  within  the  province  of  tiie 
LegMatnre.  If  some  clause  ot  danaes  of 
tbla  part  of  the  section  are  void  for  unoor- 
talnty,  which  we^  of  course,  do  not  decide. 
tUs  would  not  invalidate  tiie  entire  act 

We  condude  that  t2ie  legUlation  la  nlld, 
and  the  county  court  should  bare  aivolnted 
an  ai^ralser  as  requested.  The  relator  Is 
entitied  to  a  perouptory  writ  aa  prayed. 

Writ  allowed. 


ALPBBSON  V.  WHALBN. 
(Snprenu  Court  of  Netiraska.  Oct  19;  19U3.) 

Btatutbb— Title  or  Acr-SurpiciENCY. 

Section  11,  art.  8,  of  the  Constitution,  re- 
quires the  subject  of  an  act  of  tbe  Legislature 
to  be  clearly  expressed  in  the  titie  of  the  act ; 
but  this  is  aufl^ently  complied  with  If  the  eab- 
Ject  and  purpose  of  the  proiKwed  legislation  is 
manifest  from  the  language  of  Che  title.  A  lit- 
eral recital  in  detail  of  tbe  subject  of  legislation 
la  not  lndisi>ensable. 

[Ed.  Note. — For  caaes  in  point  sea  voL  44. 
Cent.  Dig.  Statutes,  H  136-189.  16a] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Douglas  Coun- 
ty; Day,  Judge. 

Action  by  John  Al person  against  Michael 
Whalen.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

Norris  Brown.  Atty.  Oen.,  for  appellant 
Woolwortb  ft  McHni^  for  appdlee. 

SEDOWIOK,  J.  The  plaintiff,  Alperson. 
being  In  custody  tor  tbe  violation  of  the 
so-called  anti-clgaretto  law  enacted  by  the 
last  Legislature,  applied  to  the  district  court 
of  Douglas  county  for  a  writ  of  habeas  cor- 
pus, and  upon  hearing  waa  discharged  from 
custody.  He  waa  charged  with  unlawfully 
giving  away  cigarettes  and  cigarette  paper, 
and  Insisted  that  tbat  part  of  the  act  which 
made  giving  away  of  cigarettes  and  cigarette 
paper  unlawful  was  unconstitutional,  be- 
cause it  was  a  subject  not  suffldentiy  ex- 
pressed In  tbe  titie  of  tbe  act  Tbe  provi- 
sion of  the  Constitution  which  tbls  part  of 
tbe  statute  was  stvposed  to  have  violated 
Is  section  11  of  article  3:  "No  bill  shaU  con- 
tain mora  than  one  subject  and  tbe  aame 
shall  be  clearly  expressed  in  Ita  titie."  It 
Is  insisted  by  the  plaintiff  that  tbe  aahject 
of  the  legislation  In  this  section  is  not  clear- 
ly oinressed  In  the  title  of  the  act;  tiiat 
the  wwda  "give  away  or  willingly  allow 
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to  be  taken"  are  not  found  In  tbe  title,  and 
therefore  caniiot  properly  be  Included  In  the 
act  itself.  In  the  copy  of  the  opinion  of  tbe 
learned  trial  Judge,  wblcb  we  find  In  the 
brief.  It  Is  said  that  the  object  of  the  con- 
stitutional limitation  Is  "to  prevent  tbe 
L^islatnre  from  passing  a  law  under  tbe 
guise  of  one  name,  which  might  affect  some 
other  interests  or  rights,"  and  It  is  contend- 
ed by  counsel  that  tbe  right  to  give  away 
cigarettes  and  cigarette  paper  cannot  be 
abridged  In  a  law,  tbe  title  to  which  does  not 
specify  an  Intention  to  prohibit  a  gift ;  that, 
as  tbe  title  mentions  only  "manufacture  and 
sale,"  tbe  legislation  must  be  limited  to  tbe 
lochnlcal  and  well-dedned  meaning  of  these 
words,  and  that  gift  would  constitute  a  dif- 
ferent subject  and  cannot  be  held  to  be  In- 
elnded  In  this  title.  It  was  said  by  the 
Supreme  Court  of  Maryland  In  Parkinson  t. 
State,  14  Md.  196,  74  Am.  Dec.  522:  "To 
find  out  what  the  law  was  Intended  to  pre- 
vent, we  are  at  liberty  to  resort  to  the  ix>dy 
of  tbe  law."  That  Is,  tbe  first  thing  to  as- 
certain Is  the  subject  of  the  bill,  and  then 
ascertain  whether  that  subject  Is  clearly  ex- 
pressed in  the  title. 

What,  then,  is  the  subject  of  this  legisla- 
tion? The  first  seftion  of  the  act  provides: 
"That  It  shall  be  nnlawfnl  on  and  after  the 
date  this  act  shall  go  into  effect  to  manu- 
facture sell  give  away  or  willingly  allow  to 
be  taken  any  cigarettes  or  the  material  for 
their  composition  known  as  cigarette  paper 
within  the  state  of  Nebraska."  Laws  1905, 
p.  690,  c.  198.  The  Legislature  undoubtedly 
supposed  that  the  use  of  cigarettes  was  In- 
jurious to  the  public  in  general,  through  Its 
effects  upon  the  health  and  morals  of  the 
people.  Unless  there  Is  reason  for  such 
supposition,  the  legislation  would  be  uncon- 
stltntlonal  as  beyond  the  power  of  the  Legis- 
lature. That  the  use  of  these  Injurious  ar- 
ticles might  be  discouraged,  and  the  Injurious 
effects  thereof  upon  the  public  removed  as 
far  as  possible.  It  was  made  unlawful  to 
manufacture,  sell,  or  give  away  the  article 
Itself  and  a  particular  material  that  Is  used 
only  In  the  manufacture  of  that  article.  The 
Intention  Is  to  remove  these  articles  from 
the  avenues  of  commerce;  to  banish  them 
from  the  state  as  guilty  and  Illegitimate 
things  that  ought  not  to  be  offered  to,  or 
easy  of  access  by,  vlclons  or  thoughtiess 
people  who  are  or  may  be  Injured  thereby. 
This  Is  the  manifest  subject  of  legislation 
as  disclosed  In  the  first  section  of  the  act 
above  quoted.  Is  this  purpose  of  the  Legis- 
lature sufficiently  disclosed  in  the  title  to 
tbe  act?  The  title  Is:  "A  bill  for  an  act  to 
prohibit  the  manufacture  and  sale  of  cigar- 
ettes and  what  Is  known  as  cigarette  puper 
and  to  provide  a  penalty  for  Its  violation 


I  and  to  repeal  sections  2863,  2364,  2365  and 
2306  of  CSobbey'B  Annotated  Statutes  of  Ne- 
braska." The  nature  and  use  of  these  ar- 
ticles Is  well  understood.  If  the  Legislature 
was  Justifiable  In  assuming  that  the  charac- 
ter of  these  articles  Is  such  as  to  justify  the 
prohibition  of  their  manufacture  and  sale, 
the  court  will  also  take  notice  of  the  nature 
and  use  of  the  prohibited  articles. 

With  tbts  In  mind,  can  it  be  said  that  the 
subject  of  this  legislation  as  derived  from 
the  act  Itself  Is  so  disguised  In  the  title  that 
the  legislators  would  not  be  sufflclentiy  noti- 
fied by  the  language  used  In  the  titie  that  it 
was  Intended  to  discourage  the  use  of  the 
articles  referred  to,  and  to  that  end  to  pre- 
vent all  trafiSc  therein?  We  think  that  It 
is  manifest  from  tbe  title  to  this  act,  and 
therefore  sufficiently  expressed  therein,  that 
It  was  the  purpose  of  the  proposed  legisla- 
tion to  protect  the  people  of  the  state  against 
results  arising  from  furnishing  these  articles 
to  the  public.  In  Affholder  v.  State,  Bl 
Neb.  01,  70  N.  W.  B44,  It  was  said:  "Sec- 
tion 11,  art.  3,  of  the  Constitution  should  be 
so  liberally  construed  as  to  admit  of  the  In- 
sertion in  a  l^lslatlve  act  of  all  provisions 
which,  though  not  specifically  expressed  In 
the  title,  are  comprehended  within  the  ob- 
jects and  purposes  of  tbe  act  as  expressed 
in  Its  title,  and  to  admit  all  provisions  which 
are  germane  and  not  foreign  to  the  provi- 
sions of  the  act  as  expressed  In  Its  title." 
The  titie  of  the  act  In  question  In  that  case 
was  "An  act  to  provide  cheaper  text-books, 
and  for  district  ownership  of  the  same." 
The  provision  of  tbe  act  Itself,  which  It  was 
claimed  was  unconstitutional  as  not  suffl- 
clentiy expressed  In  the  title,  was  as  fol- 
lows: "The  provisions  of  this  act  shall  In- 
clude all  school  supplies."  It  was  conteoded 
that  school  supplies  were  not  Included  in 
text-books,  and  It  must  be  confessed  that 
a  stronger  case  was  made  against  the  act 
there  attacked  than  against  the  act  under 
consideration  here.  It  was  also  said  In  tbe 
opinion:  "We  do  not  think  the  term  'text- 
books' should  be  given  a  technical  meaning, 
but  that  It  is  comprehensive  enough  to  and 
does  Include  globes,  maps,  charts,  pens,  Ink, 
paper,  etc..  and  all  other  apparatus  and  ap- 
pliances which  are  proper  to  be  used  in  the 
schools  in  Instructing  the  youth."  If  the 
barter  and  gift  of  cigarettes  and  cigarette 
paper  la  not  prohibited  by  the  act,  It  is  mani- 
fest that  the  purpose  and  Intent  of  the  Leg- 
islature Is  thwarted,  and  we  think  that  pur- 
pose and  Intent  Is  plainly  to  be  derived  from 
the  titie  of  tbe  act  Itself. 

The  Judgment  of  the  district  court  is  re- 
versed, and  tbe  prisoner,  John  Alpei'son,  la 
remanded  to  the  custody  of  tbe  officer. 

Reversed. 
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SMITH  et  aL  T.  PFLUGER. 
(Snpreme  Court  of  Wisconsin.   Not.  14,  190S.) 

1.  MoBTOAQE— What  Conbtitutes. 

A  conveyance  of  property  in  writing  ai 
security  Is  a  portgwn  rcffardless  of  the  letter 
of  the  instrument.  The  purpose  not  the  form 
determines  its  character, 

[Ed.  Note. — For  cases  In  point,  see  vol.  35, 
Cent  Dig.  Mortgages,  SS  4,  60.] 

2.  Save. 

No  matter  what  the  nature  of  a  conveyance 
may  be  which  is  fciven  as  security,  when  the 
evidence,  either  written  or  parol,  establishes 
the  fact  that  the  relation  of  mortgagor  and 
mortgagee  exists  between  the  parties,  tne  right 
of  the  party  is  limited  to  a  mere  mortgage  in* 
tCTest. 

[Ed.  Note.— For  caws  in  point,  see  -ni,  86, 
Gent  Dig.  Uortgagea,  I  4.] 

8.  Evidence— Pabol  to  Vabt  WBirufG. 

The  foregoing  propoBitlons  do  not  violate 
the  rule  that  a  written  contract  cannot  be 
varied  or  contradicted  by  parol,  nor  are  they 
inconsistent  with  Ae  statate  of  frauds. 
4.  Same. 

Such  propositions  rest  on  the  rule  that  an 
ambigoit;^  in  a  written  instrument,  which  arises 
by  applying  the  paper  to  the  subject  with  which 
they  deal,  may  be  solved  by  the  circumstances 
characterizing  Its  making,  and  the  further  rule 
that  the  reduction  of  one  feature  of  an  entire 
transaction  to  writing  in  part  execution  thereof 
does  not  preclude  proof  by  parol  of  the  other 
features  and  the  enforcement  of  the  intention 
of  the  parties  as  evidenced  by  the  whole  trans- 
action. 

6.  COWTEAOT  —  ENTOBCIMENT  —  PABTT  INTEE- 

B8T. 

If  a  person  mabes  a  contract  with  another 
for  the  benefit  of  a  third  person,  the  latter  may 
enforce  it  at  law  regardless  of  his  relations 
with  the  first  person,  or  whether  he  had  any 
knowledge  of  the  transaction  between  such  per- 
son and  such  other  at  the  time  of  its  occurrence, 
and  r^ardlesB  of  any  formal  assent  thereto  on 
his  part  prior  to  uie  commencement  of  the 
action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Gent  Dig.  Contracts.  H  79^-^.] 

0.  Novation— Absent  or  Pasties.  " 

A  novation  contract,  aa  where  A.  owes  B., 
and  B:  owes  G.  and  the  three  mutually  agree 
that  A.  instead  of  paying  B.  shall  pay  C,  and 
C.  agrees,  to  take  A.-  as  his  debtor  in  place  of 
B.  and  release  the  latter,  is  one  thing,  and  an 
agreement  for  a  sufficient  consideration  to  sup- 

gort  it  moving  from  one  to  another  for  the  hene- 
t  of  a  tliird,  who  may  be  an  entire  stranger 
to  the  transaction,  is  another.  The  latter  is 
enfordble  without  any  element  of  a  novation 
contract  characterizing  it. 

[Ed.  Note. — For  cases  In  point,  see'  vol.  87, 
Cent  Dig.  Novation,  S  7.] 

<SyIlabas  by  the  Judge.) 

Appeal  from  Circuit  Court,  La  Crosse  Coun- 
ty; J.  J.  Fruit  JuagC:  ,  . 

Action  by  T.  M.  Smith  and  otbe;-a  against 
Jolin  Pflnger.  Judgment  for  plalntUlfs,  and 
defendant  appeals.  A'fQrmed. 

Action  to  recover  on  joontract  The  claim  of, 
the  plaintiff  was  tbat  cme  Peter  MMger,  b^ng 
Inddited  to  various  persons^  Including  plaln- 
tlfls  tm  $648.46,  and  possessed  of  some 
cocqwage  machinery,  sold  the  same  to  John 
Pflnger  for  $1,400,  the  latter  agreeing  to  pay 
tbe  pnndiaatt  price  to  cwtaln  qtecified  credit- 


ors of  the  former,  Inctndiiv  plaintiffs,  so  far 
as  necessary  to  discharge  the  indebtedness  to 
them  respectively ;  that  in  consummating  tbe 
sale  the  property  was  delivered  to  the  vendee 
bnt  transferred  in  form  by  bill  of  sale  to  the 
a  &  J.  Michel  Brewing  Company,  of  La 
Crosse,  Wis.,  as  security,  on  account  of  its 
having  aided  him  in  obtaining  money  to  pay 
for  the  goods,  by  mehns  of  a  note  given  to  the 
German  American  Bank,  the  company  taking 
from  blm  a  paper  showing  tliatlts  interest  in 
tbe  property  was  only  aa  security  against  lia- 
bility on  Said  note ;  tbat  defendant  paid  for 
tbe  property  accordingly  as  regards  all  credit- 
ors of  Peter  Pfluger,  except  plfiintlffB ;  tbat 
tbe  latter  have  demanded  payment  from  de- 
fendant of  their  claim,  but  tbat  tbe  same  baa 
not  been  paid. 

■  Defendant  answered  by  a  gederal  denial. 
On  tbe  trial  tbe  theory  advanced  by  defend- 
ant  was  that  there  were  some  negotiatiDns  for 
a  sale  by  Peter  Pflnger  of  bis  cooperage  ma- 
chinery to  John  Pflnger  for  the-snm  of  f 1,400, 
tbe  consideration  to  be  paid  to  tlie'credltors  of 
Peter  Pfluger,  but  no  trade  of  that  sort  was 
consummated;  tbat  the  idea  thereof  was 
abandoned  and  tbe  [)roperty  *  sold  by  Peter 
Pfluger  to  the  Brewing  Company,  it  in  turn 
selling  the  same  to  defendant  There  was 
evid«ice  tending  to  support  both  theories.  It 
was  undisputed  tbat  Peter  Pflnger  made  a 
bill  of  sale  of  tbe  property  direct  to  tbe  Brew- 
ing Company,  but  that  the  goods  were  de- 
livered by  blm  to  John  Pfluger,  the  Brewing 
Company  taking  from  blm  «  written  acknowl- 
edgement at  tbe  foot  of  its  bill  of  sale  to  the 
effect  that  tbe  property  was  received  from 
such  Company,  and  was  to  be  absolutely  tbe 
property  of  John  Pfluger  upon  bis  saving  tbe 
Company  harmless  from  the  aforesaid  note. 
The  creditors  of  Peter,  which  plaintiff  claimed 
John  agreed  to  pay  on  account  of  the  con- 
sideration for  the  cooperage  machinery,  were 
paid  by  -John,  save  and  ezc^t  the  plaintiffs. 
Upon  tbe  evidence,  -under  tbe  dlrecticm  of  tbe 
Court  tbe  Jury  rendered  a  verdict  in  favor  of 
tbe  piaintiffB  upon  which  judgmoit  was  ren- 
dered. - 

C.  L.  Hood,  (or  appellant  Doherty  ft 
Baldwin,  forrespcmdents. 

.  MABSHALL.'  J.  (after  stating  the  facts). 
Complaint  Is  made  by  appellant  because  tbe 
court  referred  to  the  bill  of  sale  to  the  Brew- 
cry  Company  and  the  receipt  taken  by  it  from 
appellant,  showing  such  oonq>any'a  only 
claim  upon  tbe  property  to  be  for  security,  as 
a  mortage.  Counsel  seem  to  suppow  that  an 
instrument,  In  iorm  an  abscdute  conv^ance, 
cannot  be  sbown  to  be  auytblng  ebw  except  by 
Judicial  Interference  In.  an  equitable  action. 
Such  Is  not  the  general  rule,  especially  in 
JurlsdlctlonB  whare.the  tUstlnctions  between 
actions  at  law  and  suits  In  equity  have  been 
abolished. 

Tbe  mere  form  of  an  Instrument  cats  bnt 
very  little  figure  in  respect  to  whether  It  ts 
enforcible  as  a  mortgage  or  not  upon  Ita 
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diaracter  belDg  called  In  qturtloD  in  a  legs! 
or  equitable  aetloo,  aa  those  tenua.aM  nSed 
under  our  syflteon.  The  porpose  of  tho-tortrn- 
ment  la  the  controlting  feature  onder  all 
clrcnmataueeB.  If  that  la  •ecajritj  ■  and  tite 
facta  of  the  natter  are  eetabUBbed  In.  any 
action  Invc^Tlnff  tbe  subject,  the  tDstnanent  la 
treated  ae  a  mortgage  and  nothing  else. 
Btarka  r.  Bedfleld.  62  Wis.  849,  9  N.  168; 
Hoile  T.  Bailey,  tiawis.  404,  17  N.  W.  822; 
Bchriber  t.  Le  Glafr,  66  Wis.  S39,  29  N.  W. 
570,  889 ;  HcConulck  t.  Bemd<»i.  86  Wla.  449, 
66  N.  W.  1007;  Schlerl  t.  NewbOfS,  102  Wis. 
S62,  78  N.  W.  701 ;  Onmpe  T.  Kiyo.  104  Wis. 
666,  80  N.  W.  937. 

In  the  majorl^  of  Inatancea  bersL  and  else- 
where, wbldi  have  been  retorted  In  tbe  pub- 
lished reports,  where  the  rule  permitting  ad- 
mission of  parol  eridoice  to  ahow  that  an  in- 
strument purporting  on  Its  face  to  be  an  abso> 
lute  deed  or  bill  of  sale,  to  have  been  Intended 
the  parties  thereto  to  be  a  nuxtgage,  tbe 
law  In  that  regard  waa  applied  in  cases  fov- 
merly  cognlnAIe  only  In  conrte  of  equity  and 
expreaalans  were  used  well  cakulated  to  mis- 
lead <me  Bttqpplng  short  of  a  tiiorongSi  stndy  of 
tbe  subject  Into  the  belief  that  a  court  ot 
equity  oo4y  can  gin  dieet  to  tlie  tme  purpose 
of  tbe  Inatnunent  The  contrary  has  been 
established  here  by  a  loag  line  of  dedMons. 
The  following  are  but  a  few  of  them:  Kent  t. 
Acard,  24  Wla.  878;  Aadrem  t.  Jenkins,  89 
Wla.  476;  Brlnkman  t.  Jones,  44  Wis.  498; 
Howe  ▼.  Carpenter,  49  Wla.  6D7,  6  N.  W.  SD7 ; 
Dobba  T.  Kellogg,  SS  Wla.  448.  10  N.  W.  623 ; 
Manufacturers'  Bank  of  Milwaukee  v.  Bugee, 
D»  Wis.  221, 18  N.  W.  251:  lAmson  t.  Moffat, 
ei  Wis.  1S8,  21  N.  W.  62;  Oettelmsn  ▼.  Goro- 
merdal  Union  Assurance  Co-,  97  Wla.  237,  72 
N.  W.  627;  McGormlA  r.  Hemdmi,  si^a; 
Jordan  t.  Batate  of  Warner,  107  Wis.  B50,  88 
N.  W.946. 

In  Howe  t.  Oaipoiter,  soiva,  tbe  Oourt  laid 
down  the  rule  thus: 
•TJnder  the  repeated  dedsloos  of  this  court 

•  •  •  it  la  beld  that  •  *  •  no 
matto  what  the  nature  of  tbe  eonv^ance 
may  be,  which  Is  glvtsi   *   *   *   as  secnrlty 

*  •  *  when  the  erldeiice,  either  written 
or  parol,  eetabllahes  the  fact  that  the  relation 
of  mortgage  and  mortgagee  exists  between 
the  partlea,  tbe  right  of  the  formw  la  limited 
to  a  mere  mortgage  Intereat"  In  Kent  r. 
Agard,  si^ra,  the  point  waa  made  that  equity 
jurisdiction  only  was  competent  to  give  effect 
to  a  written  Inatrument  as  a  mortgage  con- 
trary to  Its  letter,  and  the  court  speaking  by 
Mr.  Justice  Paine  aald:  "I  see  no  reason 
why"  the  real  character  of  the  instrument 
Intended  as  a  mortgage  cannot  be  shown  re- 
gardless of  its  letter  "In  an  action  to  recover 
posseeslm  of  real  estate.  When  the  facts  are 
proved,  such  a  deed  la  a  mortgage  only,  both 
at  law  and  In  equity.  The  rights  of  tbe 
mortgagor  and  mortgagee  are  precisely  the 
same  as  though  the  ^feasance  were  contained 
In  the  deed  Itself.  The  only  difference  is  in 
the  manner  of  proving  the  defeasance." 


There  are  authorities,  It  is  true,  making 
a  distinction  in  regard  to  the  rule  under  dis- 
cussion as  between  a  couTeyance  of  land  and 
one  of  personalty,  but  no  such  distinction  Is 
recognised  here  (Manufactorers'  Bank  of  Mil- 
waukee T.  Bugee,  supra  >,  nor  by  courts  gen- 
erally. Herman  on  COiattel  Mortgagee,  I 
21,  and  cases  dted  In  the  nota 

It  should  be  said,  perhaps,  that  there  la 
ample  anthorlty  anstalnli^'tbe  general  propo- 
sition contended  for  by  counsel  for  appellant 
See  Jones  on  Chattel  Mortgages.  {  21 ;  Am. 
ft  Bug.  Bncy.  of  Law  (2d  Ed.)  vol  20,  pp. 
986-9^.  Bat  the  contrary  has  so  long  pre- 
vailed bare  and  has  been  so  frequently  and 
so  recmtly  treated  at  length  In  our  decisions 
that  there  Is  little  need  of  going  astray  In 
respect  to  the  matter.  In  Jordan  v.  Estate 
of  Warner,  supra,  the  subject  was  treated 
thus: 

"The  great  weight  of  authority  in  this 
country,  where  the  subject  is  not  regulated 
by  statute.  Including  that  of  the  Supreme 
Ck>urt  of  the  United  States,  Is  that,  wbat- 
ever  form  a  conveyance  of  real  estate  may 
take.  It  may  be  shown  In  equity,  by  parol, 
to  be  a  mortgage.  If  that  was  Its  purpose  in 
fact;  and  in  code  states,  where  what  were 
formerly  actions  at  law  and  suits  In  equity 
are  triable  In  the  same  court,  the  dlstinctionB 
between  them  having  been  abolished,  tbe  true 
character  of  a  conveyance,  absolute  in  form, 
given  as  a  mortgage,  may  be  shown  by  evi- 
dence altonde.  Including  parol  evidence, 
whether  the  question  be  raised  by  a  direct 
action  for  equitable  relief  or  be  Incidental 
to  legal  relief.  *  *  •  An  examination  of 
(the  cases  decided  by  this  court)  will  show 
that  no  discrimination  Is  made  between  I^ol 
and  equitable  actions  as  to  the  jurisdiction 
of  the  court" 

The  doctrine  that  the  giving  effect  to  an 
Instrument  accoidlng  to  the  lutentlon  of  the 
parties  thereto,  which  In  form  Is  an  absolute 
conveyance,  thoi^h  Intended  as  security.  Is  a 
subject  of  equitable  cognizance  only,  origina- 
ted In  the  supposed  difficulty  of  dealing  In 
courts  of  law  with  the  matter,  because  of  the 
statute  of  frauds  and  the  rule  that  a  written 
Instrument  cannot  be  contradicted  or  varied 
by  parol.  Equity  courts  dealt  with  the  mat- 
ter upon  various  pretexts  common  to  such 
jurisdictions,  viz:  that  a  defeasance  was 
omitted  by  fraud  or  mlsteke  or  mutual  con- 
fidence and  that  proof  of  the  real  nature 
of  the  transaction  was  necessary  to  prevent 
fraud ;  that  in  such  cases  neither  the  statute 
of  frauds  nor  the  rule  against  varying  a 
written  Instrument  by  parol  stood  in  tbe 
way.  In  some  legal  opinions  expressions  may 
be  found  which  might  well  lead  one  to  sup- 
pose that  the  doctrine  [wrmlttlng  parol  evi- 
dence regardless  of  the  forum  or  form  of 
action  In  such  cases.  Is  a  partial  abrogation 
of  one  of  tbe  most  familiar  and  Important 
rules  of  evidence.  Such  expressions  are  uu- 
fortunate  and  misleading.  This  court  in 
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speaking  on  that  snbject  In  Jordan  t.  Eiitate 
of  Warner,  supra,  said : 

"The  rule  Is  not  Inconsistent  wltb  tbe  stat- 
ute of  frands  nor  tiw  principle  Uut  a  wrlt- 
toi  extract  cannot  Iw  varied  parol; 
though  statements  to  the  contrary  are  some- 
tlmes  found  In  tlie  Ixk^  Inclndliqc  scune  of 
tbe  decisions  of  tbls  court  It  recognises  and 
fflves  ^ect  to  two  ybtj  fkmlUar  elementary 
principles  of  evidence^  namely,  parol  erl- 
dence  may  be  nttateA  to  to  prevent  tbe  Inr 
equitable  or  fraudulent  use  ot  a  written  in- 
strument; and,  a  written  Instrument,  made 
In  part  execution  of  an  entire  vertial  con- 
tract and  covering  some  essential  part  of  It, 
does  not  preclude  showing  tbe  oitlre  ctmtract 
by  a  resort  to  parol  evldeoice.**  Tbat  Is  the 
only  logical  basts  for  treating,  tbe  aid  of 
parol  evidence,  an  Instrnmoit  aocordtng  to 
the  purpose  mutually  Intended  r^ardlees  of 
tbe  letter  of  tbe  paper.  It  Is  confusing  to 
read  commonly  In  1^1  opinions  that  a 
written  contract  cannot  be  varied  or  contra- 
dicted by  parol  evidence,  and  to  read  in 
exceptional  Instances  the  contrary,  the  con- 
flicting expressions  being  made  without  such 
qualifications  as  to  Indicate  clearly  the  sense 
In  wUch  they  were  Intended.  Where  am- 
biguity In  a  contract  exists,  which  is  develop- 
ed applyli^  the  paper  to  tbe  subject  dealt 
with,  proof  of  tbe  circumstances  und»  which 
it  was  made  to  enable  the  court  to  construe 
it  as  the  iHirties  Intended,  or  iwoof  by  parol 
of  tbat  part  of  an  entire  conlract  which  In 
partial  execution  was  In  tbe  other  features 
reduced  to  writing,  should  not  be  denominat- 
ed variances  or  contradlctkms  of  the  agree- 
ment Construction  oftm  invcrives  variation 
or  contradiction  of  tbe  strict  letter,  but  not 
of  the  real  contract  itself,  as  expressed  In 
tbe  paper  when  viewed  In  tbe  light  of  all  the 
drcumstances  of  Its  origin.  The  wOTds 
"varied  or  contradicted"  In  tbe  treatment  of 
this  subject  in  Llpplncott  v.  Lawrie,  119  Wis. 
573,  97  N.  W.  179,  referred  to  the  letter  of 
the  contract  not  to  the  meaning  thereof  rea- 
sonably determinable  therefrom  in  the  light 
of  all  tbe  facts. 

Tbe  court  after  stating  tbe  claim  of  the 
plaintiffs,  that  John  Pfluger,  In  the  trans- 
action whereby  he  acquired  the  property  de- 
scribed In  the  bin  of  sale  agreed  to  pay  there- 
for by  paying  certain  specified  debts  of 
Peter's,  including  that  of  Smith  &  Johnson, 
and  tbat  there  was  evidence  to  the  effect 
that  $1,500  was  borrowed  of  the  German 
American  Bank  by  aid  of  the  Brewery  Co. 
for  Jotm  Pfluger's  use  in  carrying  out  his 
agreement  and  tbat  so  much  thereof  was 
BO  used  as  was  required  to  pay  such  debts, 
wltb  the  exception  of  Smith  &  Johnson's, — 
said  to  the  Jury,  following  a  recital  of  tiie 
particular  debts  of  Peter's  tbat  were  paid: 
"l^lB  makes  something  like,  according  to 
bis  (Peter's)  testimony,  9S8B,  which  he 
(John)  paid  at  that  time.  Mow  it  comes 
down  to  this:  •  •  •  Peter  Pfluger  in- 
sists and  maintains  •  •  •     that  it  was 


Us  usderstaadtng  tSiat  the  debts  were  to  be 
paid,  not  only  tibe  debts  tbat  were  paid  at 
that  time,  but  also  this  debt  of  96<8.65,  to 
Smith  ft  JotaiHOD."  (Tbe  wonlB  "at  that 
time"  clearly  rrfer  to  the  time  when  tbe 
transaction  was  closed  up, — tbe  time  when 
the  debts  to  otber  creditors  were  paid.) 
"Now  if  tiiat  was  the  understanding  between 
Peter  Pfluger  and  Jf^  Pflnga  at  the  time 
this  was  closed  up,  or  at  any  time  dorlng 
tiiese  transacUMH,  •  *  *  It  is  foe  yon 
to  consider  and  detvmixie,  under  all  the  evi- 
deuce,  whether  It  was  understood  and  agreed 
that  he  should  pay  Smith  ft  Johnson's  debte 
as  wdl  as  tbe  others,  which  he  did  pay." 
(The  Jury  must  have  understood  that  it  was 
for  them  to  detonnlne  whether,  as  Peter 
testified,  wbttk  tiie  trade  was  dosed  up  and 
bis  othA  debts  mentioned  wrae  paid  by  John, 
It  was  understood  and  agreed  that  Smith  ft 
Johnstrn's  debt  should  also  be  paid.) 

ImmeUately  following  tiie  quoted  words 
the  court  said:  "Now  if  tbat  was  the  un- 
derstandi]i«  of  the  parties  at  tbe  time,  tben 
the  plaintiff  la  entttied  to  recover."  It  is 
eontmded  on  behalf  of  aivellant  that  the  Ju- 
ry were  thus  permitted  to  find  in  respond^f  s 
favor,  If  th«e  was  any  understanding  at  any 
time  during  the  transactions  resulting  in 
John  Pflugra-  acquiring  the  pn^urty.  even 
though  it  was  sivOTsaded  by  an  agreement 
with  the  Brewing  Compai^  In  the  end. 

The  charge  la  tqr  no  means  a  model  of 
clearness.  It  is  Justly  critidsed  by  counsel 
for  appellant  Yet  it  seems  that  the  court 
intended  to  have  tbe  Jury  understand  that 
if,  as  testified  to  by  Peter  Pfiuger,  at  tbe 
time  tbe  property  was  dellvored  to  John 
Pfli^r  tbe  lattw  agreed  to  pay  therefor  In 
part  by  paying  certain  ddrts  of  Peter's,  in- 
cluding one  to  Smith  ft  Johnson,  they  were 
entitled  to  recow.  In  all  reasonable  prob- 
ability tbe  Jury  so  understood  the  court 
Tbe  words  "at  that  tlme^'  In  all  reason  go 
back  to  the  same  words  In  tbe  statement 
by  tbe  court  of  Fet^s  evidence,  which  un- 
mistakably refer  to  the  closing  up  of  the 
deal  when  certain  debts  of  Peter's  were  paid. 
Tbe  word  "understood"  used  in  the  charge 
in  connection  with  "agreed"  and  sometimes 
not  clearly  referred  to  the  understood  con- 
ditions of  the  sale  by  Peter— in  form  to  the 
Brewing  Company,  but  in  eltect  to  John — 
forming  a  part  of  tbe  transaction  between 
them,  leading  up  to  and  affecting  the  final 
close,  whether  spedflcally  mentioned  at  the 
end  or  not 

Errw  is  assigned  because  tbe  court  left 
it  to  the  Jury  to  determine  whether  John 
bought  tbe  pro[)erty  or  not  We  do  not  see 
that  clearly.  The  Jury  were  instructed  that 
whethOT  John  bought  tbe  property  tor  $1,400, 
or  fl,600.  made  no  difference  if  he  agreed 
to  pay  the  Smith  ft  Johnson  claim  on  ac- 
count UitTWt.  There  was  no  question  for 
the  Jury  as  to  whether  "John  bought  tb» 
proper^  or  not,"  as  counsel  for  appellant 
suKests.   Not  because  tbe  bill  of  sale  im  Its 
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face  ihows  that  tlie  transfer  waa  to  the 
^ewexy  Compai^,  bowerer,  bnt  because  the 
conceded  evidentiary  facts  show  beyond  con- 
troversy Oat  the  sale  was  to  John,  and  that 
tbe  transfer  to  the  Brewery  Company  was 
a  mortgage. 

It  Is  contended  that  the  court  erred  In 
iDstrnctlng  the  imy  fbat  a  mere  oral  promise 
on  the  part  of  ajxtellant  to  pay  Peter's  debts, 
under  the  circmnstances,  was  binding.  It 
Is  argued  that  there  can  be  no  binding  con- 
tract In  such  drcnmstances  without  all  the 
elements  <^  novation  belx^  present,  vis: — 
as  an»Iled  here--a  debt  from  PetK  to  Smith 
ft  Johnson,  a  debt  from  John  to  Peter  and 
an  agreement  between  the  three  whereby 
Smith  &  Jofai«m  released  Peter  and  took 
John  In  hta  stead  In  consideration  of  the 
latter*!  agreement  to  pay  Peter's  debt  to 
than.  It  does  not  seem  necessary  to  dis- 
cuss at  length  the  doctrine  of  noTatl<m, 
whidi  la  Invited  by  the  learned  connsel's 
smnewhat  extended  treatment  of  the  matter. 
Connael  on  both  sides,  as  suggested  on  the 
oral  argnment.  mlseoncMved  the  law  applica- 
ble to  tbe  case  In  giTtatg  so  much  attention 
to  the  subject  of  noratlim.  There  la  little 
need.  It  wonld  seem,  fbr  confnrti^  sudi  sub- 
ject with  that  of  an  agreement  by  one  per- 
son with  anottier  for  the  boieflt  of  a  third. 
Such  an  agreement  Is  binding  regardless  of 
the  relations  between  snch  oQier  and  the 
third  person,  and  of  whether  such  other  was 
a  party  to,  or  had  knowledge,  of  the  agree- 
ment when  made  or  of  the  contlnning  «Elst- 
ence  of  the  Indebtedness  of  such  person  to 
such  other.  If  sneh  Indebtedness  is  a  drcom- 
stance  of  the  transaction.  Upon  the  making 
of  an  agreonent  between  such  person  and 
sudi  other  the  law  operating  upon  the  acts 
of  the  parties  creates  the  essenttal  of  privity 
between  such  other  and  the  third  person, 
necessary  to  a  bindli^  contract  between  them. 
The  law  on  this  matt»  has  beoi  so  fnlly 
discussed  In  recent  years  that  It  would  be 
a  work  of  supererogation  to  go  over  the  mat- 
ter again.  The  doctrine  la  flnoly  established 
hwe,  as  concisely  stated  in  tbe  syllabus  of 
tbe  decision  in  Tweeddale  v.  Tweeddale,  116 
Wis.  517.  OS  N.  W.  440,  61  L.  B.  A.  000,  96 
Am.  St  Rep.  lOOS. 

"If  a  person  makes  a  contract  with  another 
fbr  the  beni^t  of  a  third  person,  the  latter 
may  oiforce  It  at  law  r^ardless  of  his  rela- 
tions with  tbe  first  person  or  whether  he 
had  any  knowledge  of  the  transaction  be- 
tween such  person  and  snch  other  at  tbe 
time  of  Its  occurrence,  and  regardless  of  any 
formal  assent  thereto  on  bis  part  prior  to 
the  commencement  of  the  action." 

The  law.  as  above  indicated,  was  fairly 
stated  by  the  trial  court  to  the  jury.  The 
misconception  of  It  on  tbe  part  of  pounsel 
for  appellant  seems  to  be  at  the  foundation 
of  the  asalgnmentB  of  error  chiefly  relied  up- 
on. We  are  tmable  to  discover  any  harm- 
ful error  In  tbe  record. 

The  Judgment  la  affirmed. 
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PIEBGB  T.  8TITT, 
(Snpraae  Oourt  of  msconirin.  Oct  3^  1000.) 

1.  WlTKBSSEa  —  OOUPFTBHOT— TBUISAOnOKB 

wiCT  DicEAsan  Psbson. 

/  Where  limitations  were  pleaded  as  a  de- 
fense to  a  claim  asaimtt  a  decedent's  estate,  the 
claimant  was  incompetent  to  testify  as  to  pay- 
ments made  on  the  claiim  by  deceased  in  her 
lifetime,  under  the  statate  precluding  a  par& 
from  testifying  to  personal  transactions  with 
deceased  i>er8ons.  etc 

[Ed.  Note.— For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses.  S§  663-665,  681.1 

2.  Limitation  ot  Actions  —  Iuplixd  Con- 
tract. 

Where  a  sealed  power  of  attorney  author^ 
laing  expenditures  contained  no  covenant 
which  deceased  agreed  to  pay  for  the  attorney^ 
services  or  for  the  money  expended,  the  at- 
torney's right  to  recover  the  money  was  based 
on  aa  implied  promise,  and  not  on  the  sealed 
instrument,  and  was  therefore  barred  In  six 
years. 

Appeal  from  Circuit  Court,  Milwaukee 
County ;  Lawrence  W.  Halsey,  Judge. 

Claim  by  Edwin  F.  Pierce  against  James 
S.  Stltt,  as  administrator  of  the  estate  of 
Olive  A.  Stltt,  deceased.  From  a  judgm»t 
of  the  probate  court  disallowing  the  claim, 
affirmed  by  the  circuit  court,  claimant  ap- 
peals. Affirmed. 

Appeal  from  a  judgment  of  the  circuit 
court  of  Milwaukee  county  affirming  the 
Judgment  of  the  probate  court  disallowing 
claim  of  appellant  against  the  estate  of 
Olive  A.  Stltt  Olive  A,  Stitt  (formerly  Olive 
A.  Blake),  before  her  marriage  to  Stltt,  and 
one  Kittle  Blake,  made  and  delivered  to  ap- 
pellant on  the  12th  day  of  September,  1885, 
a  general  power  of  attorney,  authorizing  him 
to  collect  and  enforce  against  one  Damon 
Ooates,  of  the  city  of  New  York,  all  claims 
and  demands  that  they  or  either  of  them  had, 
personally  or  Individually,  separately  or 
jointly,  against  said  Coates,  as  well  as  all 
other  claims  and  demands  that  they  or  either 
of  them  had,  and  to  receipt  therefor,  and 
commence,  institute,  settle,  compromise,  and 
prosecute  any  civil  or  criminal  action  or 
proceeding  necessary  to  enforce  any  such 
claim,  with  full  power  and  authority  In  the 
premises,  and  with  power  of  substitution 
and  revocation.  The  power  of  attorney  con- 
tained no  covenant  or  provision  to  pay  said 
Pierce  tor  his  services,  or  for  money  ex- 
pended in  the  execution  of  tbe  power.  Un- 
der said  power  appellant  retained  one  Herde- 
gen,  an  attorney  at  law.  who  performed 
services  and  expended  mon^  In  the  matters 
referred  to  in  the  power  In  the  sum  of  $310. 
Mrs.  Stitt  died,  and  this  claim  was  filed 
In  the  probate  court  by  appellant  against 
her  estate  and  disaltowed,  and  on  trial  In 
the  circuit  court  on  appeal  the  judgmott 
of  the  probate  court  was  affirmed,  from 
which  Judgment  this  appeal  was  taken. 

McElroy  ft  Eschweiler,  for  appellant. 
Schelber  &  Ortb,  for  respondent 
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EEBWIN,  J.  (after  stattoff  the  facts).  It 
api>earB  from  the  evidence  that  the  serrlces 
were  performed  by  Herdegen  soon  after  the 
execution  of  the  power  of  attorn^,  and  be- 
tween the  14th  anA  20th  of  September.  1885; 
that  appellant  went  with  Herdegen  to  I^ew 
York  and  paid  bis  own  ezpensee.  He  also 
paid  Herdegen's  bill,  the  last  payment  being 
made  December  8,  1885,  and  took  a  receipt 
In  full  Appellant  also  took  an  assignment 
of  the  claim  from  Herd^en  December  8, 
1885.  It  also  appears  that  during  Mrs.  Stltt's 
lifetime,  and  In  October,  1885,  Herdegen 
presented  his  bill  for  services  to  her  and 
asked  for  a  settlement  Appellant  offered 
to  prove  that  Mrs.  Stltt  made  two  payments 
of  $5  each,  one  September  5,  1891,  and  the 
other  August  6,  1807,  whlcb  evidence  was 
objected  to,  on  the  ground  that  the  witness 
was  Incompetent  to  testify  under  the  statute, 
and  ruled  out  The  court  was  clearly  right 
In  excluding  this  evidence,  It  being  a  trans- 
action with  deceased  and  incompetent,  and 
It  does  not  appear  that  appellant  complains 
of  the  ruling. 

The  main  contention  of  appellant  for  a 
reversal  is  that  the  claim  for  the  $310  paid 
to  Herdegen  Is  upon  a  sealed  Instrument  and 
does  not  outlaw  short  of  20  years.  There 
1«  no  dispute  but  that  the  stx-year  statute 
had  run  upon  the  claim  long  before  it  was 
filed.  It  is  not  material  in  this  case  wheth- 
er the  claim  was  one  against  deceased  and 
assigned  to  Pierce,  or  a  claim  of  Pierce 
against  deceased  for  moneys  paid  out  by  him 
for  her  benefit  In  either  case  It  outlawed 
in  six  years.  It  was  not  a  claim  upon  a 
sealed  Instrument  within  the  meaning  of 
subdivision  2,  {  ^20,  Rev.  St  1898,  which 
provides  that  an  action  upon  a  sealed  Instru- 
ment must  be  commenced  within  20  years. 
It  is  very  plain  that  the  action  upon  the  ac- 
count in  suit  is  not  within  this  statute.  The 
promise  to  pay  la  not  in  the  instrument  It- 
self, but  independent  of  It  The  powei 
simply  authorized  the  expenditure  of  the 
money,  and  the  law  Implies  a  promise  to 
pay.  The  action  Is  upon  the  implied  promise, 
and  not  upon  the  sealed  instrument  Dueck- 
er  et  al.  v.  Goeres  et  al.,  104  Wis.  29,  80  N. 
W.  01;  Phelan  et  al.  v.  Pltzpatrlck,  84  Wis. 
240,  54  N.  W.  614;  Spencer  v.  Holman,  113 
Wis.  340,  89  N.  W.  132.  It  follows  that 
the  Judgment  of  the  court  below  la  correct 
and  should  be  affirmed. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 


WINSKY  T.  8TATB. 
fSopreme  Oonrt  of  Wlaconrin.  Oct  24,  190&) 

1.  BUBOLABT— BVIDBNCB— NlOHTTIUE— Sum* 
CIENCT. 

Where,  on  a  prosecution  for  burglary,  de- 
fendant testilicd  that  be  was  in  the  vicinity  of 
the  burglarized  premises  at  about  1  o'clock  in  i 
the  morning,  and  that  he  secured  the  property  1 
taken  from  such  premises  by  picking  it  up  after 


It  was  dropped  by  one  whom  he  met  near  the 
premises,  carrying  the  pnverty,  there  was  suffi- 
cient evidence  that  the  crime  was  committed 
in  the  nighttimeu 

2.  Same— GoBPiTB  Diuon  —  Cxbcumbta.iitxai. 

Evidence. 

On  a  prosecntlon  fior  barglary.  the  breakins 
and  enteruff  may  be  shown  by  dienmstaiitlai 

evidence. 

8.  Saue— Weight  or  EnDEiicE— Posbbsbior 

OF  Pbopebtt. 

On  a  proseention  for  burglary,  possesion 
of  stolen  goods  nnaccompanlea  by  other  sospi- 
cfous  circumstances  is  not  Bufficieat  to  make 
a  prima  f&cle  case ;  but  such  possession  is  suffi- 
cient, when  taken  together  with  other  facts  and 
circamstances  indicative  of  guUt 

[Ed.  Note. — ^For  eases  in  point,  sea  vol.  8. 
Cent  Dig.  Bnrglaiy,  i§  104»  100.] 

4.  Sahb— SmnczBiior  or  Bvxdbiicb. 

On  a  prosecntiea  for  bnrstery,  avideoce 
held  sufficient  to  show  that  defendant  was  the 
burglar. 

Error  to  Circuit  Conr^  La  Crosse  Oonnty ; 
J.  J.  Fruit  Judge. 

Ferdinand  J.  Wlnsky  was  convicted  of  hur- 
glary,  and  be  appeals.  Affirmed. 

Plaintiff  In  error  was  convicted  on  tiu 
27th  day  of  Septonber,  1904,  of  the  crime 
of  burglary,  alle^ied  to  bare  been  committed 
on  the  20th  day  of  June,  1904,  and  sentenced 
to  confinement  in  the  state  prison  for  the 
term  of  three  years,  and  assigns  the  follow- 
ing errors:  First  There  was  adduced  on 
the  trial  of  said  action  no  evidence  that  the 
burglary  therein  charged  was  committed  in 
the  nighttime.  Seocmd.  There  was  no  evi- 
dence addooed  on  the  trial  of  said  scticra 
sufficient  in  law  to  connect  the  defendant 
with  the  entry  of  the  building  as  charged 
in  the  information.  Third.  The  coort  erred 
in  admitting  incompetent  and  irrdevant  evi- 
dence over  the  objection  of  the  def«idant 
Fourth.  The  court  erred  in  refusing  to  arrest 
Judgment  and  grant  a  new  trial  in  said  action 
as  prayed  for  by  defendant 

John  A.  Daniels,  for  plaintiff  In  error, 
li.  M.  Sturdevant  Atty.  Oen.,  and  A.  C  Titus, 
Asst  Atty.  Oen.,  ftur  the  State. 

KERWIN.  J.  (after  stating  the  facts). 
Counsel  for  plaintiff  In  error  does  not  urge 
the  admission  of  Incompetent  and  Irrelevant 
testimony  as  error,  but  confines  his  argument 
for  reversal  to  the  following  propositions: 
First  that  there  was  adduced  no  erldmce 
that  the  burglary  was  committed  In  the 
nighttime;  and,  second,  that  there  was  no 
evidence  sufficient  to  connect  defendant  with 
the  entry  of  the  building.  The  evldmce  pro- 
duced tends  to  establish:  Thai  on  the  26th 
day  of  June,  1904,  one  Sebastian  Boma  kept 
a  grocery  uid  saloon  on  Third  street.  In 
the  dty  of  La  Crosse  near  the  Burlington 
depot  That  he  was  In  bis  store  with  one 
of  his  clerks  until  about  7  p.  m.  on  the 
day  aforesaid.  That  they  went  out  aftw 
closing  and  fastening  the  bnlldlnft  and  It 
was  not  afterwards  visited  by  than  until 
the  following  morning  at  6  o'dodc  That 
I  during  the  night  and  betwen  the  boms  men- 
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tloned,  tb%  bnlMliis  wm  bndiMi  Into  and 
proputr  taken,  consisting  principally  of  pen- 
nies, Bmall  silver  coin,  a  bottle  of  wblsky, 
some  tobacco,  loaves  of  bread,  an  old  sllTer 
watch  cbaln,  a  small  lo(±et  and  cbain  and 
some  bea  checks  with  the  Initials  of  Boma 
th^eon.  Jane  29th  defmdant  was  arrested 
In  a  saloon  in  the  city  of  La  C^wse,  and 
part  of  the  property  found  In  his  poesesslon ; 
the  beer  checks,  chain  and  locket  being  after- 
wards Identified  by  Boma  as  his  property. 
On  the  morning  following  the  bnrglary,  It 
was  found  that  the  entry  bad  been  niade 
through  a  rear  window  of  the  saloon,  a 
pane  of  glass  having  been  broken  out.  Drops 
of  blood  were  ftrand  on  the  window  sill, 
and  blood  daubed  <»i  the  casing.  There  was 
eridmee  that  at  the  time  plalntlfE  lo  erro^ 
was  arrested  he  bad  a  ragged  cut  <m  tiie 
second  linger  of  bis  left  hand  between  the 
nail  of  the  first  Joint  and  the  knuckle,  which 
BppeaxM  to  be  two  m  three  days  oM,  and 
tliat  whoa  arrested  he  denied  his  name 
He  testified  that  he  went  to  the  park  when 
It  got  a  little  dusk  on  the  evening  6f  June 
2eth,  and  stayed  as  late  as  l  o'clodk,  at 
which  time  he  started  home  in  the  dlrectlui 
of  Boma's  store,  and  as  be  passed  the  Bur- 
lington d^t  saw  a  fallow  coming  out  of 
tfae  all^  with  the  stuff,  and  that  when 
the  man  saw  him  he  dropped  It  and  ran 
away,  and  i^lntiff  in  error  picked  It  up 
and  took  it  with  falm,  but  told  no  one  about 
It.  He  was  familar  with  the  store  and  sa- 
loon; had  been  there  and  bought  drinks. 
He  first  doled,  and  afterwards  admitted, 
that  be  had  been  drinking  <ai  the  evening 
of  the  burglary,  but  says  he  was  not  drunk. 
When  arrested,  a  bag  of  pennies,  a  bag  6t 
silver  coin,  a  ping  of  tobacco,  bea  checks, 
a  chain  and  locket,  loaded  revolver,  and 
skeleton  k^  were  found  In  his  possession. 
One  of  the  keys  would  open  any  dow  lock. 
He  also  had  a  solid  key,  which  oonld  be 
filed  into  any  shape.  He  admits  that  he 
pI<Aed  up  a  bottle  of  whisky,  three  loaves 
of  bread,  and  a  package  of  coiOFee,  and  says 
the  money  was  In  the  package  with  the 
coffee  and  the  braid  In  a  sadi^ 

It  Is  asrfgned  as  error  that  no  evidence 
was  adduced  ap<m  the  trial  that  the  burglary 
was  committed  In  the  nl^ttlme  Tfae  proof 
on  the  part  of  the  state  shows,  or  tends 
to  show,  that  the  building  was  entered  be- 
tween 7  o'cIOdc  In  the  evenliv  and  6  o'clock 
In  the  nunninK  and  tfae  property,  soma  ot 
wfalch  was  found  in  the  pones^rai  of  tfae 
plalntifl  In  error,  taken  tfaerefrom,  and  it 
is  claimed  tfaat  because  nighttime  on  June 
2eth  b^can  at  28  mtuutes  past  8  o'cIOdc  p. 
m.  and  ended  at  87  minutes  past  8  o'cloidc 
a.  m.,  Juiw  27tfa,  tiwrefore  It  was  not  es- 
tablisfaed  tfaat  the  bnrglary  was  committed 
In  tfae  nighttime.  But  tbo  plaintiff  hi  error 
went  upon  tfae  stand,  and  testified  in  his 
own  behalf  that  he  did  not  get  the  gooda 
until  about  one  o'clock  a.  m.  on  tfae  27th. 
at  which  time  be  admitted  being  In  tfae 


Ttdnity  of  tfae  store,  and  further  testified 
tfaat,  after  getting  possession  of  the  goods, 
he  went  home.  So  it  is  established  by  the 
evidence  of  tfae  plaintiff  In  error  falmselt 
tfaat  fae  did  not  get  possesBi<nL  of  tfae  goods 
during  the  daytime.  If  fae  broke  and  entered 
and  took  the  goods,  he  did  so  In  the  nights 
tlme^  upon  his  own  evidence,  and  tfae  state 
-Is  mtltled  to  the  benefit  of  any  fact  proved 
on  the  trial  by  the  accused.  In  Flrmels  v. 
State,  61  Wis.  142,  20  N.  W.  664.  this  court 
said :  "As  the  accused  may  admit  the  entire 
charge  against  falm  by  a  plea  of  guilty.  It 
would  seem  absurd  to  say  that  he  may  not, 
on  the  trial,  admit  any  fact  vrtilcfa  it  is  nec- 
essary to  prove  In  order  to  establish  his 
guUt**  Besides  it  was  not  necessary,  that 
the  breaking  and  enterli^  abonld  be  estab- 
lished direct  proof,  but  like  any  other 
fact  may  be  estebllsbed  circumstantial 
evidence. 

Counsel  for  plaintiff  In  «rar  strenuously 
contends  that  proof  of  tlie  corpus  delicti  must 
be  made  by  direct  evidence,  and  cannot  be 
estebllslied  by  circumstantial  evidence;  but 
the  doctrine  Is  well  supported  by  autborlty, 
and  Is  not  an  open  qnestloh  In  tfals  court,  tfaat 
any  fact  necessary  to  be  proved  In  order  to 
convict  may  be  proved  by  drcumstantlal  evi- 
dence. Bnel  v.  States  104  Wis.  182,  80  N. 
W.  78;  Zoldoibe  v.  State,  82  Wis.  680,  62 
N.  W.  778;  Simon  v.  State  (Wis.)  lOS  N. 
W.  1100;  State  V.  Bancroft,  10  X.  H.  106; 
Smith  V.  State.  62  Ga.  663 ;  1  Wharton's  Orlm. 
Law  (10th  Ed.)  8  808;  State  v.  Leaden,  86 
Conn.  615.  In  State  T.  Bancroft,  supra,  there 
was  no  direct  proof  tfaat  the  burglary  was 
committed  in  the  nighttime,  other  than  the 
fact  that  the  property  was  in  tfae  faouse 
afer  dark  and  was  missing  the  next  morning 
when  the  witness  arose ;  and  the  court  said 
that  this  evidence  "led  v^  singly  to  tfae 
conclusion  tfaat  It  was  taken  In  the  course 
of  the  night,  although  the  precise  faour  wben 
tfae  witness  called  It  dark  did  not  appear, 
and  the  time  when  she  arose  in  the  morning 
was  not  stated.  At  whatever  time  in  the 
morning  the  loss  was  discovered,  the  jury 
mlfl^t  well  weigh  the  probability  whether 
the  article  would  have  hem  taken  from  the 
house  In  the  daytime.  In  connection  with 
the  other  evidence.  It  was  sufficient  ^t, 
upon  the  whole  case,  th^  had  no  reasonable 
doubt  tfaat  the  act  was  done  In  the  night- 
time."  Sufficient  appears  fircmi  the  evidence 
In  tfae  case  before  us  to  warrant  the  Jury 
in  finding  tfaat  tfae  entry  was  made  in  tfae 
nlgfattlm&  Simon  v.  State,  supra. 

It  Is  fnrUier  contended  tfaat  tfaere  is  no 
evidence  sufficient  In  law  to  eomeet  plain- 
tiff In  error  wltfa  tfae  entry  of  tfae  build- 
ing, and  tfaat  possession  of  stolen  property 
is  not  evidence  of  burglary.  While,  in  cases 
of  bni^lary,  possession  of  stolen  goods,  un- 
accompanied by  other  snsptcloos  circumstan- 
ces. Is  not  sufficient  to  make  a  prima  fade 
case,  such  possession,  howev^,  is  sufficient 
where  otb«  facta  and  dicnmstanoes  are 
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proved  IndlcsllTe  ot  gnllt  Simon  t.  SMte, 
■npra;  Wharton's  Grim.  Er.  (dth  Ed.)  {  763; 
Knickerbocker  t.  People.  67  Barb.  S65 ;  Stu- 
art T.  People^  42  Hlcb.  255,  8  N.  W.  Se&t 
Metbard  t.  State,  19  Ohio  St  868.  Here 
fbA  accused  failed  to  give  any  sensible  or 
satlafaetory  aoconnt  of  his  possession  of  the 
stolen  proper^ ;  at  least  It  was  for  the  jury 
to  say  whether  such  were  given.  It  Is  evi- 
dent Otttf  found  It  was  not,  and  there  Is 
ample  evidence  to  support  that  finding.  In 
addition  to  the  Improbable  story  as  to  bow 
accused  got  possession  of  the  property,  as 
well  as  his  dealing  with  It  aftarwards,  many 
other  facts  Indicative  of  guilt  were  ivoved 
which  It  Is  unnecessary  to  detail  here.  We 
think  sufficient  was  proved  to  Justify  the 
jury  In  finding  a  verdict  of  guilty.  SUnon 
V.  State,  supra ;  Buel  v.  State,  supra ;  Byan 
V.  State,  83  Wis.  486,  53  N.  W.  836;  State 
V.  Snell  et  aL,  46  Wis.  624  1  N.  W.  225; 
Graves  v.  State,  12  Wis.  691 ;  Uagee  t.  State, 
138  111.  1S8;  28  N.  E.  1077. 

The  jud^ent  of  the  court  below  la  af* 
firmed. 


PAOTZ  V.  PLANKINTON  PACKING  CO. 
(Sepreme  Conrt  of  Wiaconsln.  Oct.  24,  1905.) 

Appeax  —  Rkview  —  Subsequent  Appbai.  — 

Law  of  the  Case. 
The  decision  of  the  Supreme  Court  on  a 
former  appeal  la  bindinf  upon  sacb  court,  as 
well  as  tiie  trial  court,  Irrespective  of  the  cor- 
rectaesB  of  the  decision. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Gent.  Dig.  Appeal  and  Error,  {  4360-1 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Orren  T.  Williams,  Judge. 

Action  by  William  Pantz  against  the 
Plankinton  Padclng  Company.  From  a  judg- 
ment in  favor  of  defotdant,  plaintiff  appeals. 
Affirmed. 

Action  to  recover  for  personal  injuries. 
Plaintiff  was  Injured  while  In  the  empl<v^ 
of  the  defendant  In  its  padclng  house  In  the 
ci^  ot  Milwaukee,  In  what  ia  known  as  the 
"Beef  Department,"  and  while  engaged  in 
slaugbtraing  beef.  The  negligence  charged 
is  &fect  In  a  large  iron  wheel  and  also 
dtfect  in  a  wooden  wheel  used  In  oonnection 
with  the  Jion  wheel  in  hoisting  beef,  in 
which  bnalneBs  plaintiff  was  engaged.  The 
case  was  three  times  tried  at  drcnit  npon 
the  same  complaint  On  the  first  trial  the 
Jury  fbnnd  as  part  of  the  special  verdict  that 
the  iron  wheel  was  dtfective,  or  out  of  re> 
pair,  immediately  before  the  injury,  and  that 
tlie  deitendant  knew,  or  ought  to  have  known, 
of  It,  and  that  such  defect  was  the  pnuElmate 
cauae  of  the  injury;  and  also  found  that  the 
wooden  friction  wbaeA  was  defective,  or  out 
of  repair,  and  that  tlie  defendant  knew,  or 
ought  to  have  known,  of  such  defect,  and 
that  sudi  defbct  In  said  wheel  was  the  proxl- 
mato  cause  of  tiie  plaintiff^  Injury;  and 
found  that  the  plaintiff  sustained  dami^^ 
in  the  earn  of  $2iooa  Judgmsnt  was  rendw- 


ed  for  plalntifl  on  the  verdict,  from  whidk 
an  appeal  was  taken  to  this  court  and  Judg- 
ment reversed.  118  Wis.  47.  M  N.  W.  654. 
The  case  was  again  tried  In  the  court  below^ 
and  the  Jury  found  a  special  va-dict  to  the 
effect  that  the  defect  In  the  wooden  wheel 
was  not  the  proximate  cause  of  the  plaintlfTs 
Injury,  but  that  the  crack  In  the  Inm  wheel 
was  the  proximate  cause  of  tbe  plaintiff's  In- 
Jury;  that  the  defendant  knew,  or  ought  to 
have  known,  of  such  defect,  and  that  the 
plaintiff  did  not  know  of  such  defect;  that 
the  plaintiff  was  not  guilty  of  omtrlbutory 
negligence,  and  bad  sustained  damages  In 
the  sum  of  |2,000.  Plaintiff  moved  for  Judg- 
ment on  this  v^lct,  and  defendant  moved 
for  a  new  trial.  PlalntUTs  motion  was  de- 
nied and  defendant's  granted,  and  a  new  trial 
ordered  accordingly,  and  afterwards  and  in 
December.  1904,  a  third  trial  was  had,  wbicb 
resulted  in  a  verdict  being  directed  for  de- 
fendant and  Judgment  entered  thereon,  from 
which  this  appeal  was  takoi.  ijipellant 
ee^s  to  review  the  orders  granting  the  new 
trial  and  denying  plaintiff's  motion  for  Judg- 
ment on  second  trial,  as  well  as  the  ordere 
directing  verdict  and  denying  motion  for  new 
trial  at  the  oonclnsion  of  the  third  triaL 

Edgar  I*  Wood,  for  Rppellant  Joseph  B. 
Doe  and  Hoyt  Doe,  Umbrelt  A  Olweli,  for 
reqiKmdait 

KEBWm,  J.  (aftctr  stating  the  factiO.  The 
complaint,  which  was  the  same  on  each  trial, 
contained  the  following  allegatfons:  "TtuLt 
said  woodem  wheel  on  said  last-named  date, 
and  for  a  kmg  time  infor  thraeto,  was  alao- 
defective  in  that  a  large  piece  tbanat  was 
bnAen  therefrom,  and  In  that  the  outer 
surface  of  the  ctrcnmferenoe  was  uneven  and 
worn  ao  tiiat  in  Its  operation,  and  especially 
when  In  contact  with  said  Iron  wheel  afore- 
said producing  the  friction  necessary  for  the- 
opmtixm  of  said  apparatus,  it  vpenteA  In 
an  uneven  and  Janing  maimer«  and  that  sacb 
defKta  in  said  wooden  and  iron  wheels  whm 
such  wheels  were  In  operation  caused  an 
unusual,  Qunecessary,  and  eneaslTe  strain 
upon  said  Iron  wheeL  •  *  •  i^t  aald 
Iron  wheel  had  been  worn  out  by  reason  of 
Img  usage,  as  aforesaid,  and  that  said  iron 
wheel  and  said  wooden  wheel  were  defective, 
untrue,  and  out  of  repair  In  the  respects 
heretofore  mentioned,  and  that  by  reason  of 
the  fact  that  the  said  wooden  wheel  was 
brokeai  and  defective  as  above  stated,  and 
by  reason  of  the  worn  out  condition  of  aald 
wheels,  and  the  unusual  and  unneceaaary 
and  excessive  strain  upon  such  wheels  by 
reason  of  the  defective  eonditlon  thereof 
as  aforesaid,  said  iron  wheel  was  caused  to- 
be  Inoken  as  aforesaid,  wltb  tbe  results 
aforesaid." 

The  decision  of  this  court  on  the  former 
appeal  (118  Wis.  47.  91  N.  W.  664)  la  decisive 
here.  This  court,  after  qnotii«  from  tiie  al- 
legatirais  of  the  complaint,  above  stated,  aald 
(page  52  of  118  Wis.,  page  656  of  94  M.  W.): 
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"If  snch  were  the  facta,  then  It  was  the 
defect  In  the  wooden  wheel  which  acted  first, 
and  set  In  motion  the  Iron  wheel,  and  first 
caused  the  crack  and  then  the  break  In  that 
wbeeL"  And  farther  on,  after  quoting  from 
the  plaintiff's  evidence  to  the  effect  that 
plaintiff  had  knowledge  of  the  defect  in  the 
wooden  wheel  for  a  month  before  the  acci- 
dent, the  court  said  (page  63  of  118  Wis.,  page 
fltse  of  94  N.  W.):  "If  the  defect  In  the  wood- 
en wheel  was  the  proximate  canse  of  his 
Injury,  and  he  knew  of  snch  defect  tot  a 
month  prior  thereto,  then  he  neceBsarlly  as- 
samed  the  risk,  and  was  gnllt;  of  con- 
tributory negligence.'*  Asanmlng  that  the 
evidence  on  the  last  trial  on  the  qnestlon  of 
proximate  cause  and  assomption  of  risk  was 
substantlallf  the  same  as  that  upon  the  first 
trial,  under  this  ruling,  the  defect  in  the 
wt>oden  wheel  was  the  proximate  cause  of 
the  Injury,  and  plaintiff  assnmed  the  risk. 
After  a  careful  examination  of  the  teatl- 
mony  we  are  convinced  that  the  evidence 
apon  the  last  trial  on  the  question  of  proxi- 
mate cause  and  assumption  of  risk  was  sub- 
stantially the  same  as  the  testimony  on  the 
first  trlaL  Therefore  the  questions  of  proxi- 
mate canse  and  assumption  of  risk  Involved 
on  the  last  trial  were  presented  on  the  for- 
mer appeal,  and  the  decision  upon  these  ques- 
tions on  the  former  appeal  must  be  held  bind- 
ing upon  this  court,  as .  well  as  upon  the 
trial  court,  and  "whether  the  decision  was 
rightly  or  erroneonsly  pronounced  Is  no  long- 
er debatable."  Bostwlck  v.  Mutual  L.  Ins. 
Oo.,  122  Wis.  823,  9ft  N.  W.  1042;  Zlmmer 
V.  Fox  R,  V.  a  R  Oo.  (Wis.)  XOl  N.  W. 
1099;  Collins  v.  Janesvllle,  111  Wis.  348,  87 
N.  W.  241,  1087 ;  Darcey  v.  Fanners'  L.  Co., 
96  Wis.  B73,  74  N.  W.  337;  Klatt  v.  Foster 
L.  Oo,  97  Wis.  641,  73  N.  W.  663. 

The  judgment  of  the  court  below  Is  af- 
firmed. 


8PENCBB  V.  SPBNCBB. 

(Supreme  Court  of  Minnesota.  Jan.  9,  1906.) 

DivoBCE  —  Effect— SuppoBT  oi"  Childsbii  — 
LiABUJTT  or  Fathbb. 

The  leal  obllgatioo  of  a  father  for  the 
support  of  nls  minor  children  is  not  Impaired 
by  a  decree  of  divorce  at  the  salt  of  his  wife 
for  his  mlscondacC,  which  gives  the  castody  of 
the  children  to  her,  but  is  silent  as  to  their 
support.  If  under  such  dxcuDutances  he  re- 
fuses or  neriects  to  support  them,  she  may  re- 
cover from  blm  Id  an  original  action  a  reason- 
able sum  for  necessaries  fnrnished  by  her  for 
their  support  after  such  decree.  The  law  Im- 
^tei^^L^^Momise  m  bis  part  to  pay  for  such 

[Ed.  Note. — For  cases  In  point,  see  voL  17, 
Gent.  IHg.  Divorce,  I  830.^ 

(Syll^ns  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty ;  Grler  M.  Orr,  Judge. 

Action  by  Gertrude  SpenOer  against  Harry 
Spencer.  Judgment  for  defendant  From  an 
Older  denying  a  new  trial,  plaintiff  appeals. 
Beversed. 


O.  H.  Comfort,  for  appellant  Humphry 
Barton,  tor  m^foaOent 

START,  O.  J.  This  action  was  brought 
In  the  district  court  of  the  county  of  Ramsey, 
by  the  divorced  wife  of  the  defendant,  against 
him  to  recover  for  money  paid  by  her  for  the 
support  of  their  minor  son  and  to  secure  some 
provision  for  bis  future  support  The  cause 
was  tried  by  the  court  without  a  Jury,  and 
Jti^ment  ordered  for  the  defendant  on  the 
merits  as  a  conclusion  of  law  from  the  facts 
found.  The  plaintiff  appealed  from  an  order 
denying  her  motion  for  a  new  trial.  The  com- 
plaint alleged  that  on  September  22, 1892,  the 
parties  were  married,  on  Hay  11,  1895,  a  son 
was  bom  to  them,  and  on  August  20, 1895,  the 
defendant  deserted  and  abandoned  bis  wife 
and  child ;  that  on  May  14, 1888,  the  marriage 
between  the  parties  was  dissolved,  and  the 
care  and  custody  of  their  son  awarded  to 
the  mother  by  the  Judgment  of  the  district 
court  of  the  county  of  Saguache  In  the  state 
of  Colorado,  In  an  action  then  pending  In 
which  the  wife  was  plaintiff  and  the  hus- 
band was  defendant;  that  the  plaintiff  has 
supported  the  son  ever  since  they  were 
abandoned  by  the  defendant  and  has  neces- 
sarily expended  for  such  purpose  the  reason- 
able sum  of  fl,984,  which  the  defendant 
promised  to  pay  to  the  plaintiff,  but  has  not 
The  answer  admitted  the  marriage,  birth  of 
the  son,  and  that  the  marriage  was  dissolved 
by  a  decree  of  divorce,  but  denied  the  other 
allegations  of  the  complaint  There  was 
very  little  conflict  In  the  evidence  on  the 
trial,  except  on  the  issue  as  to  the  defend- 
ant's alleged  express  promise  to  pay  for  the 
support  of  the  child.  On  this  Issne  the  trial 
court  found  for  the  defendant,  and  beli^  of 
the  opinion  that  inasmuch  as  the  decree  of 
divorce  awarded  the  custody  of  the  child 
to  the  mother  and  was  silent  as  to  bis  main- 
tenance, the  father  was  not  legally  bound 
to  support  the  child ;  hence  the  law  would 
not  imply  a  promise  on  his  part  to  pay  for 
necessaries  furnished  for  the  child.  This 
presents  the  pivotal  question  In  this  case; 
for,  If  such  be  the  law,  the  court  was  right 
in  denying  the  plaintiff  any  relief. 

The  facts  established  by  tbe  admissions 
of  the  parties  In  the  pleadings  and  on  the 
trial,  and  by  the  undisputed  evidence,  are 
these :  The  defendant  deserted  his  wife  and 
child  on  August  20,  189S,  when  his  child  was 
a  little  more  than  three  months  old ;  that 
the  defendant  has  ever  since  been  a  resident 
of  Minnesota,  and  has  contributed  nothing 
for  the  support  of  his  child ;  that  on  May  14, 
1898,  the  plaintiff  obtained  a  divorce  from 
blm  for  his  misconduct  in  the  state  of  Colo- 
rado, and  by  the  decree  the  outody  of  the 
child  was  awarded  to  her,  but  it  was  silent 
as  to  the  maintenance  of  the  child ;  that  the 
plaintiff  b^s  supported  from  her  earnings  as 
a  household  domestic  the  child,  who  for  tbe 
last  three  or  four  years  has  been  afflicted 
with  tDbercnloala  of  one  of  bis  hlpa  and  Is 


Digitized  by 


Google 


484 


105  NOBTHWBSTEBM  aHPOBTEIR. 


(lIlniL 


obliged  to  use  crutches;  that  she  came  with 
the  child  to  Minnesota  about  the  beginning 
of  the  year  1905,  and  by  her  attorney  made 
a  demand  upon  the  defendant  for  payment 
for  supporting  the  child;  and,  further,  that 
the  defendant  never  owned  any  real  estate, 
from  which  fact  it  may  be  Inferred  that  be 
had  no  property  in  the  state  of  Colorado  at 
the  time  the  divorce  was  granted,  as  he  was 
then  a  resident  of  Minnesota,  and  presum- 
ably had  his  personal  property  with  him. 
The  question  presented  by  tbeee  facts  is 
whether,  under  the  drcamstanoes  stated, 
the  law  will  imply  a  promise  on  the  part  of 
the  defendant  to  pay  for  necessaries  furnish- 
ed to  bis  minor  son  by  his  mother.  It  Is 
well  settled  that  If  a  decree  of  divorce  is 
silent  as  to  the  custody  of  the  children,  the 
liability  of  the  father  to  the  divorced  moth» 
for  tbe  support  of  the  children  is  the  sacoe 
as  bis  liability  to  any  other  person,  who 
furnishes  them  necessaries  for  their  support. 
The  law  in  such  case  will  imply  a  promise 
on  his  part  to  pay  for  such  necessaries,  where 
he  has  refused  or  n^lected  to  furnish  them. 
2  Nelson  on  Divorce,  §  982  ;  9  Bnc.  of  Law, 
871;  14  Cyc.  812.  Where,  bowerer,  the  de- 
cree of  divorce  awards  tbe  custody  of  tbe 
minor  children  to  the  mother,  but  Is  silent 
as  to  their  maintenance,  there  is  a  serious 
conflict  of  Judicial  opinion  as  to  the  father's 
liability  for  their  support  A  number  of  the 
adjudged  cases  hold  that  the  father  Is  not 
liable  for  the  support  of  the  childrm  of  the 
marriage,  where  the  decree  of  divorce  has 
granted  their  custody  to  tbe  wife,  but  con- 
tains DO  provision  for  their  support.  2  Nel- 
son on  Divorce,  {  983  ;  6  Enc.  of  Law,  872. 
The  following  cases,  with  others,  support  this 
proposition:  Ball  v.  Green,  87  Me.  122,  32 
Atl.  796,  47  Am.  St  Rep.  311;  Brow  T. 
Brlghtman,  136  Mass.  187 ;  Brown  v.  Smith, 
19  R.  I.  819,  33  Atl.  466,  30  L.  R.  A.  680; 
Ramsey  r.  Ramsey,  121  Ind.  215,  23  N.  E. 
69,  6  L.  R.  A.  682 ;  Hampton  v.  Alee,  66  Kan. 
461,  43  Pac.  779;  Cushman  T.  Hassler,  82 
Iowa,  295.  47  N.  W.  1036. 

The  reason  urged  in  support  of  this  rule 
Is  that  the  awarding  of  the  custody  of  the 
children  to  the  mother  deprives  the  father  of 
their  services,  and  that  support  and  service 
are  In  such  a  case  reciprocal,  and  that  tbe 
mother,  to  whom  the  custody  of  children  are 
awarded,  must  unless  the  decree  provides 
otherwise,  support  them.  This  Is  not  a  good 
reason;  for,  if  the  divorce  Is  granted  for 
the  father's  misconduct,  It  Is  his  wrongful 
act  that  deprives  him  of  their  services,  and 
not  the  court,  which  Intervenes  for  the  pro- 
tection of  the  children.  Another  reason 
urged  Is  that  the  court,  where  it  has  award- 
ed the  custody  of  the  children  to  the  mother 
without  expressly  provldlt^  for  their  sup- 
port Is  presumed  to  have  made  all  of  the  pro> 
visions  for  their  support  that  it  was  neces- 
sary; hence  the  decree  is  conclusive  as  to 
the  obligations  of  tbe  husband,  unless  modi- 
fied In  proceedings  had  in  the  original  ac- 


tion. It  would  neaot  If  the  comt  omits  to 
make  In  Its  decree  any  prorlslon  for  the 
support  of  tbe  children,  Uiat  the  presump- 
tion would  be  that  the  court  deemed  It  best 
to  leave  the  matter  of  tbe  support  of  the 
cblldr^  to  rest  upon  the  father's  legal  lia- 
bility to  support  them  until  its  further  order 
In  the  premises.  Again,  In  cases  where  tbe 
husband  deserts  his  family  In  one  state  and 
becomes  a  resident  of  another  states  leaving 
no  property  in  tbe  state  where  be  left  bis 
wife  and  chUdroi,  and  whve  she  commences 
an  action  against  him  for  a  divorce  for  bis 
wrong,  the  conrt  would  have  Jurisdiction  of 
the  wife,  of  tbe  marriage  status,  and  of  the 
custody  of  the  qblldroi.  but  not  of  tbe  hus- 
band or  his  property.  It  would  be  Impracti* 
cable  to  make  and  Impossible  to  enforce  any 
decree  as  to  the  support  of  the  children  In 
such  a  case.  Thurston  v.  Thurston,  58  Minn. 
279,  69  N.  W.  1017.  If  in  such  a  case  tbe 
decree  awards  the  custody  of  the  children 
to  tbe  mother,  but  Is  silent  as  to  their  sup- 
port, can  It  be  presumed.  In  favor  of  the  reCf 
reant  husband,  that  the  court  determined 
that  no  order  as  to  maintenance  was  neces- 
saiy,  and  that  It  was  Intended  to  free  the 
husband  from  bis  natural  and  legal  obliga- 
tion to  support  his  children?  We  cannot 
concur  in  the  doctrine  of  the  cases  wblcta 
80  bold. 

Upon  principle,  and  the  wel^t  of  Judicial 
authority,  we  hold  that  the  1^1  obligation 
of  a  father  for  the  support  of  bis  minor 
children  is  not  impaired  by  a  decree  of 
divorce  at  the  suit  of  his  wife  for  his  miscon- 
duct which  gives  the  custody  of  the  children 
to  ber,  but  is  sUent  as  to  their  support  If, 
under  such  circumstances,  he  refuses  or  neg- 
lects to  support  them,  the  mothCT  may  recover 
from  him  in  an  original  action  a  reasonable 
sum  for  neceaaarlee  furnished  for  their  sup- 
port after  such  decree.  The  law  Implies  a 
promise  on  his  part  to  pay  for  such  neces- 
saries. 2  Bishop,  Marriage  and  Divorce,  ( 
1223;  14  Cyc.  812;  Pretzinger  t.  Pretzinger, 
45  Ohio  St  462,  16  N.  B.  471,  4  Am.  St  R^ 
542;  Zllley  v.  Dimwlddle,  98  Wis.  428,  74  N. 
W.  126,  40  L.  B.  A.  679,  67  Am.  St  Rep. 
820;  Gibson  v.  Gibson,  18  Wash.  489,  61  Pac 
1041,  40  L.  R.  A.  687;  Holt  v.  Holt,  42  Art. 
495;  Courtright  T.  Courtrlght,  40  Ml^  633: 
Stanton  v.  WiUson,  8  pay,  37,  3  Am.  Dec 
256;  Plaster  ^  Plaster,  47  111.  290.  Tbe  rea- 
sons upon  which  this  proposition  rests  are 
well  stated  in  a  leading  case  (Pretzinger  v. 
Pretzinger,  supra),  In  which  the  court  said: 
"The  duty  of  tbe  father  to  provide  reason- 
ably for  tbe  maintenance  of  bis  minor  chil- 
dren, if  he  be  of  ability,  is  a  principle  of 
natural  law;  and  he  is  under  obligation  to 
support  them,  not  only  by  the  laws  of  nature, 
but  by  the  laws  of  the  land.  ♦  •  •  This 
natural  duty  Is  not  to  be  evaded  by  the 
husband  so  conducting  himself  as  to  render 
it  necessary  to  dissolve  the  bonds  at  matrl-. 
mony  and  give  to  the  mother  the  custody  and 
care  of  the  infant  offspring.  It  Is  not  ihm 
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po]i<7  of  the  law  to  deprive  chlldrMi  of  t&etr 
rights  on  accoimt  ,of  the  disseiuiloiig  of  their 
parents,  to  which  they  are  not  parties,  or  to 
enable  tbe  father  to  convert  his  own  miscon- 
duct Into  a  shield  against  parental  liability. 
•  •  *  While  In  tbe  decree  no  order  was 
made  tor  the  child's  maintenance,  tbe  father 
could  not  avoid  liability  for  his  reasonable 
snpport  because  an  action  against  him  had 
been  commenced  in  another  tribunal,  or  be- 
cause of  his  removal  Into  another  county.  The 
natural  obligation  resting  upon  blm  In  the 
form  of  divorce  would  not  become  lifeless  be- 
cause its  enforcemfflt  was  not  sought  In  the 
jurisdiction  in  which  the  dlv<vce  was  grant- 
ed." Another  leading  case  In  support  of  this 
proposition  is  that  of  ZlUey  v.  Dunwiddie, 
supra,  in  which  the  court  said:  "We  think 
the  case  of  Pretzlnger  v.  Pretzlnger,  and  other 
similar  cases,  Indicate  the  true  rule,  and 
that,  they  are  In  accordance  with  sound 
prlndpies  of  pnblic  policy."  Mr.  Bishop  tec- 
pressly  approves  of  the  rule,  and  the  reason 
of  these  cases,  In  words  following:  "There 
have  bem  differences  of  opinion,  amounting 
in  some  Instances  to  a  stumbling  on  the  not 
thought  of  rock  as  to  the  effect  of  a  decree 
simply  giving  the  custody  to  the  wife,  yet 
silent  as  to  the  maintenance  *  *  •  we 
have  one  case  (Brown  v.  Brlghtman,  supra) 
in  which  the  court  decided  that  because, 
afl^  the  decree,  he  had  no  right  either  to  take 
tbe  child  and  support  It  himself,  or  to  em- 
ploy any  one  else  to  snppwt  it,  without  tbe 
mother's  consent,  he  was  not  answerable  for 
necessaries  furnished  by  a  third  person.  But 
it  was  bis  own  wrong  that  deprived  him  of 
the  custody;  and  It  Is  fundamental,  equally 
In  our  law  and  In  natural  reason,  that  no  one 
can  cast  off  any  obligation  by  refusing  to 
keep  It,  or  any  duty  by  any  evil  doing. 
Therefore  a  better  reasoned  case  (Pretzlnger 
T.  Pretzlnger,  supra)  holds  that  the  duty  to 
support  is  not  to  be  evaded  by  the  husband 
so  conducting  himself  as  to  render  it  neces- 
sary to  dissolve  the  bonds  of  matrimony  and 
give  to  the  mother  the  custody  and  care  of 
the  infant  offspring."  The  case  of  Fultrai 
V.  Fnlton,  62  Ohio  St  229,  89  N.  B.  729, 
29  L.  R.  A.  678.  49  Am.  St  Rep.  720,  dted 
by  the  defendant  is  not  in  point ;  for 
the  divorce  In  that  case  was  granted  to 
tbe  husband  for  tbe  misconduct  of  tbe  wife; 

It  follows  that  the  plaintiff,  upon .  the 
admitted  facts  and  uncontradicted  evidence, 
was  entitled  to  recover  from  tbe  defendant 
such  reasonable  sum  as  she  may  have  neces- 
sarily paid  for  the  support  of  their  son,  and 
that  the  trial  court  ored  in  denying  her  any 
relief.  Whether  in  this  action  she  Is  entitled 
to  have  the  court  provide  by  its  judgment  tot 
the  future  support  of  the  child  Is  a  question 
we  are  not  able  to  determine  with  precision, 
for  the  reason  that  tbe  record  does  not  dis- 
close, except  by  Inference,  whether  tiHe  Colo- 
rado court  had  jurisdiction  of  the  defradant 
•ad  bis  pn^erty.   It  la  ondoiibtedly  true  that 


if  the  dlvOTce  had  been  granted  In  this  state, 
and  the  court  In  whldi  the  action  was  pend- 
ing bad  jurisdiction  of  the  penon  and  property 
of  the  parties,  the  application  for  sncb  relief 
would  have  to  be  made  In  the  original  actl<m. 
Gcai.  St  1894, 1 4809.  But,  If  the  Colorado  court 
had  no  jurisdiction  of  tbe  person  of  the  def  eadr 
ant  or  of  any  of  his  prc^terty,  the  court  in  tills 
action,  hav^  jurisdiction  of  both  parties, 
could  In  the  exercise  of  Its  equitable  powers 
grant  sncb  relief .  It  would  be  futile  to  send  the 
plaintUE  back  to  Colorado,  when  her  husband 
and  his  property  are  in  this  state,  to  a  court 
that  has  no  juclsdlctiotf  of  blm.  Thurston 
V.  Thurston,  68  Minn.  279.  69  N.  W.  1017. 
Order  rttveraed,  and  new  trial  granted. 


FIRST  STATE  BANK  OF  LB  SUBUB  T. 

8IBLBY  OOUMTX  BANE  et  aL 
(Supreme  Oonrt  of  Minnesota.  Dee.  IB,  1806.) 

1.  MoBTOAQi—GonBiDEBATioit— Evidence. 

8.,  being  Indebted  to  varlooa  banks  and 
desiring  further  time,  entered  Into  an  oral 
agreement  with  tbe  banks  and  E.,  an  attorney 
at  law,  by  the  terms  of  which  he  was  to  execute 
certain  promissory  notes  and  secure  their  pay- 
ment by  a  mortgage  upon  real  estate.  It  was 
sgreed  that  the  notes  and  mortgage  should  run 
to  K.,  and  that  E.  should  indorse  the  notes 
without  recourse,  and  deliver  one  or  more  of 
them  to  each  bank  In  exchange  for  the  note  or 
notes  of  8.  for  equal  amounts  then  held  bj 
such  bank.  Tbe  agreement  provided  that  the 
lands  should  then  be  sold  as  soon  as  posslbls 
by  S.,  with  the  assistance  of  E.,  and  the  pro- 
ceeds applied  to  the  payment  of  the  notes  pro 
rata.  Papers  were  executed  and  delivered  in 

{lursnance  of  this  agreement,  and  some  of  the 
ands  were  sold.  8.  was  then  adjudged  a  bank- 
rupt, and  bis  trustee  brought  an  acuoa  against 
E.  to  have  the  mortoage  declared  void  tor  want 
of  consideration.  K.  rendered  certain  services 
as  an  attomer  in  the  preparation  of  the  papers 
and  in  carrying  out  the  agreement  One  of  the 
banks  brought  this  action  to  have  their  respec- 
tive rights  determined  and  tbe  mortgage  fore- 
closed. Held,  1,  tliat  there  was  a  good  considera- 
tion for  the  mortgage. 

2.  Tbubt— Express  Tbust— Pabol  Bvidbrcx. 

The  trial  court  properly  received  evid«aca 
to  show  tbe  oral  agreement,  and  such  evidence 
did  not  tend  to  show  an  express  trust  resting 
in  parol.  In  violation  of  section  4213,  Qen.  St 
1894. 

3.  BA.nKB0PTOT  — PBXRBBimAL  ConVBTAlf- 
OES— BviDEncE. 

The  evidence  did  not  show  that  S.  was  in- 
solvmt  when  the  agreonent  was  made,  or  that 
the  transaction  was  a  preference. 

4.  ArrOBIfXT  and  OLnOfl^ATTOBNET'S  IdEn. 

K.  was  entitled  to  an  attorney's  lien  upon 
tbe  papers  and  money  in  his  possession  for  a 

Eortion  of  his  compensation  as  an  attorney  at 
LW. 

(Syllabns  by  the  Court) 

Appeal  from  District  Court,  Ramsey  County; 
Ollu  B.  Lewis,  Judge. 

Action  by  the  First  State  Bank  of  Le  Sueur 
against  the  Slbl^  County  Bank  and  others. 
Finding  for  cwtaln  defendants.  From  an  ar- 
der  denying  a  new  trial,  Fred  Habegger, 
trustee  In  bankruptcy,  appeala.  Afflimed. 

Bee  101  N.  W.  808b 
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F.  J.  Leonard  and  F.  0.  Irwin,  for  appel- 
lant W.  P.  Warner,  for  respondent  Ghee- 
ter  L,  Oaldwell,  for  other  defendants. 

BUXIOTT,  J.  On  the  2d  day  of  Jnly,  1902, 
H.  Bnrton  Strait  waa  Indebted  to  certain 
banks,  and,  being  nnable  to  meet  the  demands 
of  his  creditors,  entered  into  an  oral  agree- 
ment with  the  repres^tatlTes  of  the  banks 
which  held  his  paper,  whereby  be  agreed  to 
secure  their  claims  In  consideration  of  their 
granting  him  an  extension  of  time  within 
which  to  meet  his  obligations.  At  that  time 
Strait  was  the  owner  of  certain  real  estate  in 
Minnesota  and  North  Dakota,  and  owed  the 
First  State  Bank  of  Le  Suenr  $1,500,  the 
Sibley  County  Bank  $2,600,  the  First  State 
Bank  of  Arlington  $2,500,  and  the  Lyon 
Oonnty  Bank  f5,000.  In  the  latter  part  of 
June,  1902,  he  went  over  his  affairs  with  rep- 
resentatlTCB  of  these  creditors,  except  the 
Lyon  Oonnty  Bank,  and  It  was  agreed  that 
Strait  should  execute  six  promissory  notes, 
Tlz.,  one  for  $1,000,  one  for  $1,500,  one  for 
$2,000.  two  for  $2,500  each,  and  one  for  $5,000, 
all  bearing  date  July  2,  1902,  and  payable  to 
Oiin  Klpp,  or  order,  on  or  before  October  1, 
1908,  with  Interest  thereon  at  the  rate  of  7  per 
cent  per  annum  until  paid.  To  secure  the 
payment  of  these  notes,  a^regatlng  $14,500, 
Strait  and  his  wife  agreed  to  execute  and  de- 
liver to  Klpp  a  mortgage  npon  the  real  es- 
tate which  Is  fully  described  In  the  pleadings 
In  these  actions.  It  was  also  agreed  by  and 
between  Strait  Klpp,  and  the  creditors  that 
after  the  notes  and  mortgage  were  executed 
and  delivered  to  Klpp  he  should  Indorse  each 
of  the  notes  without  recourse  to  him  and 
thereupon  transfer  and  deliver  them  to  the 
creditors  Id  the  following  manner:  One  note 
for  $1,500  to  the  First  State  Bank  of  Le  Sueur, 
one  for  $5,000  to  the  Lyon  County  Bank,  one 
for  $2,600  to  the  Flrat  State  Bank  of  Arling- 
ton, and  one  for  $2,500,  $2,000,  and  $1,000  to 
the  Stbley  County  Bank,  taking  and  accepting 
In  exchange  thereof  from  each  of  said  banks 
the  notes  for  corresponding  amounts  then 
held  by  the  banks  against  Strait  By  the 
terms  of  the  agreement  Klpp  was  to  hold 
the  mortgage  for  the  use  and  benefit  of  the 
creditor  banks,  and  attend  to  the  collection  of 
any  money  which  might  be  realized  from  the 
sale  of  property,  and  acconnt  for  and  pay  over 
the  same,  less  his  expenses  and  reasonable 
compensation  for  his  services,  to  the  owners 
of  the  notes  pro  rata.  When  the  notes  were 
paid  in  full  the  mortgage  was  to  be  released 
and  satisfied.  The  Lyon  Oonnty  Bank  subse- 
quently became  a  party  to  the  agreement 
The  notes  and  mortgages  were  executed  and 
delivered  and  accepted  by  the  creditors  ac- 
cording to  the  agreement  and  the  mortgage 
was  at  various  dates  thereafter  duly  re- 
corded in  the  various  ooontleB  In  which  the 
lands  were  located. 

On  the  6th  of  November,  1908,  Strait  was 
adjudged  a  bankrupt  In  the  United  States 
District  Oourt,  and  on  the  4tb  (tf  Decembw, 


1908,  Frederick  Hab^ger  was  by  order  of 
that  court  appointed  trustee  of  the  estate  of 
the  bankrupt  In  February,  1901,  Habegger 
as  such  trustee  commenced  an  action  against 
E^pp  In  the  district  court  In  the  county  of 
"Bcott  In  which  he  alleged  that  the  mortgage 
to  Elpp  above  refwred  to  was  without  con- 
sideration and  void,  and  prayed  that  it  be 
set  aside  and  canceled.  This  action  was  de- 
fended by  Klpp,  and  after  a  trial  on  the 
merits  judgment  was  ordered  In  his  favor, 
from  whloh  the  plaintiff  appealed.  While  the 
trustee  suit  was  pending  the  E^rst  State 
Bank  of  Le  Sueur  brought  this  snit  In  the 
district  court  of  Ramsey  County  against  the 
Sibley  County  Bank,  the  I^n  County  State 
Bank,  H.  Burton  Strait  Bmma  Strait  his 
wife,  Grin  Klpp,  and  Frederick  Habeggw,  as 
trnstee,  for  the  purpose  of  having  the  varlons 
dalms  of  the  parties  adjudicated,  and  the 
mortgage,  which  they  claimed  was  hel0  by 
Klpp  for  tbeir  benefit  under  the  agreement 
above  set  forth,  foreclosed.  All  the  defend- 
ants but  the  Straits  interposed  separate  an- 
swers. Habegger  In  his  answer  alleged,  as  in 
the  trustee  suit  that  the  mortgage  was  exe- 
cuted and  delivered  to  Elpp  without  con- 
sideration and  was  of  no  force  and  effect; 
further,  that  when  the  notes  and  mortgage 
were  executed  and  delivered  Strait  was  In- 
solvent which  fact  was  known  to  all  the 
parties  connected  with  the  transaction,  and 
that  the  same  were  executed  by  Strait  and 
wife  for  the  purpose  on  the  part  of  Strait 
and  the  banks  of  defrauding  the  other  cred- 
itors of  Strait  Elpp  In  his  answer  set  out 
the  terms  of  the  agreement  imder  which  the 
notes  and  mortgage  were  delivered  to  him. 
and  alleged  that  it  was  agreed  that  he  sbonld 
retain  the  custody  of  the  mortgage  and  cause 
the  same  to  be  recorded  In  the  proper 
counties,  advance  the  fees  therefor,  attraid 
to  the  payment  of  taxes  on  mortgaged  premis- 
es, obtain,  pay  for,  and  examine  the  abstracts 
of  title  to  the  lands,  and  attend  to  the  collec- 
tion and  distribution  of  the  proceeds  of  the 
sales  of  the  property,  less  the  advances  made 
by  him  and  a  reasonable  compensation  for 
his  services  In  and  about  the  transaction. 
Under  this  agreement  he  allured  that  he  re- 
ceived and  paid  out  all  the  Items  as  they 
were  stated  In  an  account  ann^ed.  This 
statement  showed  receipts  of  $3,944  and  dis- 
bursements of  $3,569.23,  leaving  a  credit  bal- 
ance of  $384.77.  For  his  services  in  this 
connection  Elpp  claimed  $400.  and  asserted 
his  right  to  an  attorney's  Hen  for  the  amount 
upon  the  mortgage  and  all  the  papers  per- 
taining to  the  transaction  which  were  then 
In  bis  possesion.  For  his  services  in  de- 
fending the  integrity  of  the  mortgage  in  ttie 
trnstee  suit  he  demanded  the  further  sum  of 
$525  and  a  lien  therefor  upon  the  same 
papers.  In  this  foreclosure  salt  the  court 
determined  the  amounts  due  the  req;>ective 
creditors  and  ordered  the  foreclosure  of  the 
mortgage  and  the  sale  of  the  lands  under 
execothm;  found  that  Kipp  bad  discharged 
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all  his  duties  to  the  creditors,  pursuant  to 
the  terms  of  the  agreement  and  the  niortgaget 
and  that  his  acconnt  was  correct;  and  al- 
lowed him  $S00  for  his  services  In  connection 
with  the  trustee  snlt  and  $400  for  his  services 
and  expenses  as  attorney  In  connection  and 
prqwration  of  the  mortgage  and  other  papers 
connected  with  that  transaction.  The  de- 
dslon  also  c^ve  Klpp  Judgment  agalQSt  Strait 
for  9S0O  and  estahlished  an  attom^'a  Hen 
tor  $400  on  the  undistributed  money  In  tils 
possession  and  upon  the  mortgage  and  other 
papers  pertaining  to  the  same  then  In  his 
hands,  and  made  the  lien  prior  and  para- 
mount to  the  rights  of  any  and  all  parties  in 
the  action.  Fnun  an  ord^  denying  a  mo- 
tion for  a  new  trial,  Fredwltft  Habegger,  as 
trustee  In  bankruptcy,  appealed. 

1.  The  appellant  contends  that  the  mort- 
gage given  to  B^pp  Is  void  and  of  no  effect, 
because  It  was  without  conatderatlon.  The 
contention  Is  witbont  merit  It  Is  not  nec- 
essary  that  the  consideration  should  hare 
moved  from  Elnh  aa  be  was  the  mere  agent 
and  i^resentatlve  of  the  creditors.  Strait 
received  a  very  valuable  consideration  In  tlie 
cztenaitHt  of  time  within  wUcb  to  pay  bis 
debts  to  the  several  banks,  and  the  banks 
parted  with  the  legal  right  to  at  once  proceed 
for  the  collecthm  of  their  overdue  claims. 

2.  Tbe  prlnelpal  contention  of  the  appel- 
lant Is  that  tbe  trial  court  erred  In  receiving 
oral  evidence  to  show  Ihe  agreement  between 
Kipp,  Strait  and  tJie  representatives  of  the 
various  banks,  as  It  tended  to  show  a  trust 
such  as  Is  prohibited  1^  section  4218,  Gen. 
St  ISM.  A  trust  Is  an  obligation  arlshig 
out  of  a  confidence  rcfKraed  In  a  person  to 
whom  tbe  iBgal  title  to  property  Is  conveyed 
that  be  will  faithfully  apply  the  property  ac- 
cordiiv  to  the  wishes  of  the  creator  of  tbe 
trust  Then  was  no  conv^ance  of  this  land 
to  Klpp.  In  this  state  a  mortgage  Is  not  In 
this  sense  a  conveyance,  but  is  merely  a  lien 
for  tbe  security  of  the  debt  It  does  not 
transfer  the  title.  Adams  v.  Oorrlaton,  7 
Minn.  466  (GIL  866) ;  Donnelly  v.  Slmonton,  7 
Minn.  167  (GIL  UO);  HUI  v.  Edwards,  11 
Minn.  22  (Oil.  5);  Berthold  v.  Holman.  12 
Minn.  335  (Gil.  221).  93  Am.  Dec.  233;  Bert- 
hold  V.  Fox,  13  Minn.  501  (Gil.  462),  97  Am. 
Dec  243;  Bice  v.  St  Paul  &  P.  Ry.  Co.,  24 
Minn.  464.  That  parol  evidence  cannot  be 
received  for  the  purpose  of  ingrafting  an  ex- 
press trust  on  a  conveyance  absolute  In  terms 
is  not  open  for  argument  Wolford  v.  Fam- 
ham.  44  Minn.  169,  46  N.  W.  205.  Nor  can 
a  devise  absolute  in  form  be  shown  by  oral 
evidence  to  be  In  trust  for  another  person. 
Moran  v.  Moran,  104  Iowa,  216,  73  N.  W. 
617,  30  L.  B.  A.  204,  66  Am.  St  Bep.  443; 
Orth  V.  Orth,  146  Ind.  184,  42  N.  B.  277.  44 
N.  E.  17,  32  L.  B.  A.  299,  57  Am.  St  Bep.  185. 
But  these  admitted  rules  have  no  application 
to  tills  case.  Appellant's  argument  starts 
with  tbe  unauthorized  assumption  that  the 
mntgage  to  Klpp  waa  a  conveyance  of  the 


land,  and  that  the  creditors  of  Strait  were  at- 
tempting by  oral  evidence  to  show  that  be 
held  the  tlUe  subject  to  an  express  trust  In 
their  favor.  But  Klpp  did  not  hold  the  title 
to  the  land.  It  remained  in  Strait  Incumber- 
ed by  the  lien  In  favor  of  his  creditcnv,  and 
the  oral  evidence  did  not  tend  to  show  any 
"trust  or  power  over  or  concerning  the  land." 
Such  a  mortgagee  Is  not  a  tmstae  in  the 
sense  In  which  tiie  word  is  used  Id  the  stat- 
ute; ttmt  Is,  a  person  who  holds  tbe  legal 
title  to  property  under  an  express  or  Implied 
agreement  to  apply  It  and  the  Income  aris- 
ing from  It  to  the  use  of  another  person. 
It  appears  that  Klpp  In  the  Strait  bankruptcy 
INToceedlngs  testified  that  he  waa  trustee; 
but  It  Is  apparent  that  be  was  not  using  tbe 
word  In  Its  technical  sense,  and  even  if  he 
Intended  to  so  use  the  word  it  Is  not  material 
aa  such  testixnony  U  incompetent  and  would 
not  establlsb  tiie  trust  Mercantile  Nat 
Bank  v.  Parsons,  64  Minn.  66,  66  N.  W.  825. 
40  Am.  St  Bep.  28». 

In  Hm  recent  case  of  Stltt  Bat  Portage 
Lumber  Oo.  (Minn.)  104  N.  W.  661,  we  bad 
occasion  to  consider  the  application  of  sec- 
tion 4218,  Gen.  St  1894.  It  appeared  that 
the  plaintiff  and  defendant  had  entered  Into 
a  contract  under  which  the  defendant  was  to 
advance  moa^  to  the  plaintiffs,  who  vrere 
to  use  It  in  logging  <^ierattons,  and  tbe  profits 
arising  from  the  buslnesB  were  to  be  divided 
between  tbe  parties.  The  plaintiffs,  at  tbe 
time  tbe  contract  was  made,  held  options  for 
the  purchase  of  certain  lands,  and  It  was 
agreed  that  these  and  other  lands  should  be 
bought  and  tbe  title  thereto  taken  In  the 
name  ot  one  Smith,  who  se^ns  to  have  been 
an  officer  of  defendant  company.  There 
were  reasons  why  neither  the  jrialntifFs  nor 
defendant  cared  to  hold  tbe  titie  to  the  lands, 
and  as  a  matter  of  convmience  It  was  placed 
In  tiie  name  of  Smith.  The  defendant  claim- 
ed that  the  titie  became  absolute  In  Smith 
and  that  ttie  plaintiffs  were  attempting  to 
establish  a  trust  by  parol  evidence  contrary 
to  the  statute.  It  was  held  that  tbe  convey- 
ance to  Smith  was  as  security,  and  created 
the  relation  of  mortgagor  and  mortgagee  be- 
tween the  parties  to  tbe  action,  and  that 
Smith  was  a  mere  convenience  In  the  trans- 
action, "whose  only  function  was  to  hold 
the  legal  title  as  security."  This  also  in  a 
way  describes  Eipp'a  position  In  the  trans- 
action under  consideration.  In  tbe  Stitt  Case 
Smith  held  the  legal  title,  but  held  tt  as 
security  as  an  equitable  mortgagee,  while 
Klpp.  in  tbe  present  case,  was  the  nominal 
holder  of  an  ordlhary  mortgage  upon  Strait's 
lands  for  the  benefit  of  his  principals.  As 
said  In  the  Stitt  Case:  "There  la  an  obvious 
and  radical  distinction  between  cases  where 
one  person  owns  or  pays  money  for  land,  the 
titie  to  which  is  put  In  tbe  name  of  another 
person  for  convenience,  under  a  parol  agree- 
ment to  reconv^  or  to  convey  as  directed, 
and  cases  where  one  person  borrows  money 
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from  or  contraets  an  obligation  to  another 
upon  which  land  la  boi^t,  title  to  which  Is 
pat  In  the  name  of  that  other  or  of  a  third 
person  as  securi^  for  the  repayment  of  the 
loan  or  the  discharge  of  the  obligation.  In 
the  former  class  of  cases,  however  varied  or 
conq}llcated  the  paztlcnlaj  facts  may  be,  no 
resulting  trust  arises,  save  with  the  exception 
of  cases  especially  provided  for  by  statute. 
PiUsbnry-Washbum  Flour  Co.  v.  Klstler,  53 
Minn.  123.  54  N.  W.  1063;  Anderson  v.  An- 
derson. 81  MlDD.  329,  84  N.  W.  112.  In  the 
latter  class  of  cases  the  relationship  estab- 
lished Is  not  within  the  statute  abolishing 
uses  and  trusts;  and  In  this  case  the  interest 
accruing  to  the  plaintiff  is  no  more  inhibited 
by  law  than  Is  the  Interest  of  the  ordinary 
mortgagor." 

The  Indebtedness  of  Strait  was  to  the 
banks,  not  to  Kipp.  The  a^egate  was  $14,- 
000,  of  which  specific  amounts  were  due  each 
bank.  Instead  of  apportioning  the  lands, 
with  a  separate  mortgage  on  each  part  for 
the  ben^t  of  tiie  particular  creditors,  one 
mortgage  for  the  total  was  made  to  the  com- 
mon agent  and  representative  of  all  the 
creditors.  The  title  to  the  lands  did  not 
pass  to  Kipp.  True,  as  the  agent  of  Strait 
and  In  the  interest  of  the  creditors,  it  was 
understood  that  he  should  aid  In  finding  pnr^ 
chasers  of  the  lands  and  thus  assist  In  rais- 
ing funds  with  which  to  pay  the  notes.  But 
he  had  no  power  of  disposition  of  the  land 
described  In  the  mortgage.  Neither  the  mort- 
gage nor  the  oral  agreement  gave  him  any 
power  or  authority  to  sell  the  lands  or  to 
execute  deeds  therefor.  Naming  him  as 
nominal  mortgagee  was  purely  a  matter  of 
convenience,  certainly  less  objectionable  than 
was  the  use  of  Smith  as  the  receptacle  of 
the  title  In  the  SUtt  Case,  as  the  reasons  of 
the  parties  In  that  case  were  not  entirely  com- 
mendable. Kipp  was  by  the  agreement  re- 
quired to  assign  the  notes  to  the  real  owners, 
the  creditors  of  Btralt  This  was  a  mere 
formality.  He  had  no  discretion,  acquired  no 
rights,  and  Incurred  no  obligations.  The 
debt  was  severable,  and  the  mortgage  secured 
each  of  the  various  hold^  In  proportion  to 
Ite  Bbaxe  of  the  obligation.  The  assignment 
of  the  debt,  if  any  d^  could  be  said  ever 
to  hare  existed  to  Kipp,  carried  with  It  the 
security  of  the  mortg^^  without  formal  as- 
signment of  the  lattor.  As  a  matter  of  fact 
the  transfer  of  the  notes  through  Kipp  was 
an  arrangement  of  convenience  to  secure 
unity  of  control.  We  cannot  see  any  valid 
legal  objection  to  such  a  metiiod  of  procedure. 
Any  one  at  all  familiar  with  modem  business 
methods  knows  that  It  Is  a  very  omimon 
meUiod  of  adJusthiK  conflicting  claims.  It 
secures  the  concoitrated  and  htumonlous  ac- 
tion of  credltOTS,  and  enables  the  debtor  to 
handle  his  assets  to  the  best  advantage  and 
for  the  ooaunon  braeflt  of  all  parties  coa- 
cemed. 

A  transaction  somewhat  similar  to  this  is 


dlscnssed  In  the  esse  of  Tapfa  T.  Donartlnl, 
77  GaL  883, 19  Pac.  641,  11  Am.  St  Bep.  288u 
Tapla  and  his  copartner,  being  Inddited  to 
Brosdi,  Moon^,  Herrlnglake^  and  Crowell, 
Individually,  In  different  nmouits,  executed  a 
promissory  note  for  IIMOO  to  Brusch,  and  to 
secure  Its  payment  executed  a  mortgage  upon 
certain  real  estate.  It  was  alleged  that  *'sald 
note  and  mortgage  were  executed  and  de- 
livered with  the  understanding  and  agree- 
ment among  all  the  parties  thereto  and  said 
Mooney  and  Crowell  that  the  same  were 
so  executed  and  delivered  to  secure  the  pay- 
ment of  the  several  balances  of  account  afore* 
said  then  due  said  %asch  and  Herrlnglake 
as  copartners  af  orraald,  and  said  Moon^  and 
Crowell,  respectively,  and  to  secure  fnrthCT 
sums  to  become  due  for  goods,  wares,  and 
merchandise,  to  be  afterwards  sold  and  de- 
livered, by  said  Uoon^  and  Crowell,  re- 
spectively, to  said  mor^agors,  not  exceed- 
ing the  sum  agreed  to  be  paid  in  said  promis- 
sory note."  It  was  contended  that  this 
amounted  to  a  declaration  or  express  trust  in 
lands,  which  could  not  rest  In  parol,  but  the 
court  said:  "Tba  question  presented  Is  not 
a  new  on&  The  decided  cases  are  clearly 
to  the  effect  that  audi  an  agreement  as  the 
one  undor  consideration  is  valid  and  binding 
upon  the  parties.  •  •  *  This  being  true, 
a  transaction  of  this  kind  Is  not  within  the 
provisions  of  the  Code  that  ^  express  trust 
In  lands  cannot  be  created,  except  by  an  agre^ 
meat  in  writing  ae  a  parol  agreement  fully 
executed.  Being  but  a  personal  chattel,  % 
parol  trust  may  attach  to  a  mortgf^  that 
the  mortgagee  shall  hold  It  In  trust  tor  his 
own  benefit,  and  In  part  tor  the  benefit  of 
another.*  Jones  on  Mort  voL  1,  H  376.  849; 
Hubbell  V.  Blakeslee.  71  N.  T.  63,  69;  Wood 
V.  Weimar,  104  U.  S.  786,  26  L.  Bd.  779 ;  HaU 
V.  Grouse,  18  Hun,  657 ;  1  Pomeeoy'B  Dq.  Jnr. 
I  74 ;  2  Fomeroy's  Eq.  Jnr.  {  1181.  Hie  proof 
of  such  an  agreement  does  not  vary  the  terms 
of  the  written  Instrument  1  Jones  on  Mort 
8  378." 

3.  The  evidence  falls  to  show  that  the  mort- 
gage was  executed  for  the  purpose  of  creat- 
ing a  preference  In  favor  of  certain  credit- 
ors. It  was  dated  July  2,  1902,  and  was 
recorded  on  various  dates  between  November 
18,  1902,  and  May  29,  1903.  Strait  was  not 
adjudged  a  l}ankmpt  until  December  14, 
1903,  in  proceedings  begun  Novemt>er  6,  1903. 
Even  had  the  transaction  of  July  2d  been  In- 
tended as  a  preference,  the  four  months  with- 
in which  the  trustee  In  bankruptcy  could  at- 
UlkSl  It  had  exphred  long  before  Strait  was 
adjudged  a  bankrupt  Se&get  v.  Lamm 
(Minn.)  104  N.  W.  1.  The  evidence  also 
falls  to  sustain  the  clahn  that  Strait  was 
insolvent  when  the  mortgage  was  executed 
and  delivered,  or  that  the  creditors  had  any 
knowledge  of  his  financial  condition,  other 
tiian  as  disclosed  by  the  transaction  Itself. 
Under  Bankr.  Act  July  1,  1888.  c.  541,  S  1. 
subd.  15,  30  Stat  644  [U.  S.  Comp.  St  1901, 


Digitized  by 


Google 


UlnD.) 


HABBOOBB  t.  KIFP. 


p.  3421],  "a  pttson  shall  be  deemed  InsolTent 
witblu  the  provisions  of  this  act  whenever 
the  aggr^te  of  his  property,  exclueiTe  of 
any  property  which  he  may  have  conTeyed, 
transferred  concealed  or  removed,  or  per- 
mitted to  be  concealed  or  removed,  with  In- 
tent to  defraud,  hinder  or  delay  his  creditors, 
shall  not  at  a  fair  valnation  be  snfflcloit  in 
emonnt  to  pay  his  debts."  Collier,  Bank- 
raptcy  (6th  Bd.)  p.  662.  There  was  no  evi- 
dence In  the  case  even  tending  to  show  that 
Strait  was  on  Joly  2,  1902,  insolvent  with- 
in this  definition.  The  claim  that  tlie  mort- 
gage woB  frandnlent  was  disposed  of  adverse- 
ly to  the  dBlm  of  the  appellant  by  the  trial 
court,  and  there  Is  ample  evidence  to  snstaln 
its  conclnsion. 

4.  The  court  allowed  Kipp  an  atttwney^ 
lien  for  the  sum  of  $400  upon  the  mort- 
gage, the  undistributed  proceeds  of  sales  of 
land,  and  the  abetracts  and  other  papers 
pertaining  to  the  transaction  now  In  bis 
bands,  and  made  the  lien  paramoont  to  tiie 
rlghta  of  all  other  parties.  Tba  amonnt  of 
HOO  for  which  he  Is  glnn  a  lien  waa  fonnd 
to  be  rwuKmable  cou^poisaUoii  tor  the  servlcea 
roidered  by  him  as  an  attorney  In  and 
abont  the  pr^iaratlon  of  the  OKntgage^  re- 
cording It  In  different  co unties,  obtaining  ab- 
atracta  of  title,  attending  to  tlie  dlstifbutlon 
of  money,  and  the  nnmorons  other  things 
necessary  and  proper  to  be  ^me  in  connec- 
tion with  the  preparation  of  tiie  notes  and 
mortgage  and  papers  Incident  thweto.  For 
bis  services  in  connectloa  with  the  aolt 
bron^t  against  him  by  the  tnistee  In  bank- 
ruptcy he  is  given  a  Judgment  against  Strait 
for  the  fun  sum  of  9600.  Klpp  was  an  at- 
tomegr  at  law,  and  the  services  for  which  he 
was  given  a  Hen  iqion  the  q^edflc  proper^ 
In  his  possession  were  rendered  at  the  re- 
gueet  of  parMes  Interested  In  the  transac- 
tion, and  are  of  such  a  diaracter  as  to  en- 
title him  to  a  lien  under  section  6104,  Qen. 
St  1894.  See,  also,  Jones  on  Liens,  cc. 
4,  6 ;  Overton  on  Liens,  a  6,  SS  62-64.  The 
services  for  which  the  lien  is  established  were 
all  roidered  In  connection  with  the  prepara- 
tion, custody,  and  care  of  the  particular 


papers  upon  which  the  Hen  is  established 
and  the  collection  of  the  money  now  In  his 
hands.  But  Elpp's  claim  for  $600  for  de- 
fending the  action  to  cancel  the  mortgage 
should  be  limited  to  the  funds  to  be  distribute 
ed  to  the  banks,  for  the  reastm  that  his 
swvloes  were  necessary  to  protect  their  com- 
mon security.  If  the  mortgaged  premises 
sell  for  no  more  than  enough  to  pay  the 
amount  due  on  the  mortgage  and  the  ex- 
penses of  toredosnre  and  sale,  thai  Elpp 
should  be  paid  tbe  amount  <tf  Ids  Hen  frwn 
the  net  amonnt  to  be  distributed  to  the  banks ; 
but  If  tt>e  iiremlses  sell  for  a  sum  exceed- 
ing the  amonnt  due  and  expoises.  the  surplus 
will  beliHig  to  tile  trustee  and  Kipp  will  have 
no  11^  vpoa  it  Hie  record  does  not  show 
the  value  of  the  land,  and  it  may  well  hap- 
pen that  there  will  be  no  surplus  for  the 
trustee. 

It  followB  that  it  la  not  necessary  to  modify 
the  trial  conrt^s  ordor  for  jndgmoit  in  or- 
der to  do  Jostles  to  all  parttes.  Therefore 
the  order  appealed  from  must  be  affirmed, 
without  prejudice  to  the  r^ht  of  Kipp  to  as- 
sat  his  dalni-to  the  snn^ltis,  if  any  there 
may  be,  as  we  have  indicated.   So  wdwed. 


HABBQOBR  v.  KIPP. 
(Bupreme  Court  <tf  Minnesota.  Dec.  15,  1905.) 

Appeal  from  District  Court,  Scott  County ; 
Francis  Cadwell  and  P.  W.  Uorrison.  Judges. 

Action  by  Fred  Habegger,  trustee  of  H. 
Burton  Strait  against  Orln  Klpp.  Judgment 
for  defendant  From  an  order  denying  a 
new  trial,  plaintiff  appeals.  Affirmed. 

F.  J.  Leonard  and  F.  C.  Irwin,  for  appel- 
lant  W.  P.  Warner,  for  respondent 

ELLIOTT,  J.  This  case  was  argued  and 
submitted  with  First  State  Bank  of  Le  Sueur 
V.  Sibley  County  Bank  et  al.,  105  N.  W.  485. 
The  qnestlons  InToIved  are  tbe  same.  For 
tbe  reasons  stated  In  tikat  case,  the  order  and 
Judgment  aniealed  from  are  affirmed. 
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8TATB  ex  rel.  BNOELHABD  t. 
WBBBEB. 

(Sapnnw  Goort  ot  Mbmewte.  Dm.  16.  190S.) 

1.  PzuDino— Shah  Aiibweb— SnuKiiia  Out. 

A  iham  answer  mar  be  strickea  oat,  wtiere 
its  falsitr  iB  clearly  shown,  even  though  inter- 
in  the  tielin  of  iti  trath  and  In  good 

[Ed.  Notoi — For  eaaei  In  point,  aee  tcL  89, 
Cent  Dig.  Pleading  {  1120.f 

2.  Alibks  —  NatubjlLizatioit  —  GouBTS  or 
Bkoobd. 

A  "court  of  record  having  common-law 
jiiTiadlctloa,**  wiUiin  the  meaning  of  section 
2166,  Rev.  St.  U.  S.  ISTSluTsl  Gomp.  8L 
1901.  p.  1S20]  providing  for  the  natnrallsaticHi 
of  aliens,  1b  one  having  a  judge,  clerk,  and 
seal,  and  whose  powers  are  exercised  according 
to  the  conne  ox  tJie  conmum  law ;  that  U,  a 
court  wherein  controversiea  are  Judicially  de- 
termined after  notice  to  the  interested  parties 
and  opportunity  given  them  to  be  beard. 
8.  SVDQUEST  —  FoBEian  JUDQUnT  —  Pbk- 
BUUPTions— JiTBiSDicnon. 

When  a  court  of  record  of  another  state 
has  assumed  jnrlsdlctifm  of  a  cmitrovemy  or 

ftroceeding,  and  prononnced  Jndgmoit  therein, 
t  will  be  presumed  In  the  coorts  of  this  state, 
upon  the  production  of  a  certified  copy  of  the 
Judgment,  authenticated  as  required  by  the  act 
of  Congress,  that  the  court  had  Jurisdiction  of 
the  subject-matter  and  authority  to  render  the 
Judgment. 

[Ed.  Note. — For  cases  in  point,  see  voL  80, 
Cent  Dig.  Judgment  H  1471,  1478.] 
4  Same. 

The  common  pleas  court  of  Meigs  county, 
Ohio,  a  court  having  a  Judge,  cierk,  and  seal, 
having  entertained  an  application  for  the  ad- 
mission of  an  alien  to  citizenship  in  the  United 
State  and  ordered  a  judgment  granting  the 
same,  it  Is  presumed  that  the  court  was  one  of 
record  exercising  ctnomon-law  Jurisdiction,  with 
anthori^  to  hear  and  determine  the  appUcatlML 

6.  Samb— What  Conbtitutes— Ektbt. 

A  judgment  of  a  court  is  the  final  determina- 
tion and  adjudication  of  a  controversy  or  pro- 
ceeding, and  may,  under  the  common-law  pro- 
cedure, be  formally  entered  in  a  so-called  judg- 
ment  book,  orally  snnonnced  by  the  court  ^nd 
recorded  in  the  uLinntes  by  the  clerk,  or  In  the 
form  of  an  order  signed  by  the  presiding  Judge 
Anally  diqtosing  of  the  case. 
6i.  Aliens— Natdhauzatioii—Rkcobd. 

The  record  of  that  court,  referred  to  In  the 
opinion,  held  to  constitute  a  Judgment  admitting 
to  citizenship  the  person  therein  named. 

7.  OoNBTiTunonAL  Law  —  Right  or  Bur- 

FRAGB. 

The  provisions  of  article  7,  fi  1,  of  our  state 
Constitution,  ae  amended  In  1885  (Oen.  Laws 
1805,  p.  7,  c.  8),  limiting  the  right  of  suffrage, 
as  respects  naturalized  citizens,  to  such  as  are 
admitted  to  dtizenship  three  months  preceding 
the  election  at  which  they  tender  their  vote, 
is  not  in  conflict  with  the  fourteenth  amendment 
of  the  federal  Constitution,  which  provides  that 
no  state  shall  enact  or  enforce  any  law  abridg- 
ing the  privileges  or  immanlties  of  citizens  of 
the  United  States. 

8.  ELEcnoNS — Right  or  Suttbaoe. 

The  right  of  suffrage  was  not  conferred  by 
the  fourteenth  amendment  but  arises  and  ex- 
ists under  the  Constitution  and  laws  of  the 
several  states. 

[Bd.  -Note. — For  ease*  In  point,  see  voL  18, 
Gant  Dig.  Elections,  S  1.] 

(Syllabus  by  the  Court) 


Appeal  from  District  Goort,  Steanu  Ooan- 
t7;  D.  B.  Searle,  Jodge. 

Quo  warranto  by  the  >tat^  on  tin  rdation 
at  George  Ongelliardi,  against  Jacob  Webber. 
From  an  order  striking  out  the  answer  as 
sham,  respondent  appeals.  Affirmed. 

J.  D.  Sullivan  and  CaUioun  ft  Bennett, 
for  appellant  Bmener  ft  Elasea.  for  re- 
spondent 

BROWN,  J.  Proceedings  In  the  nature 
of  quo  warranto  to  determine  the  right  to 
the  ol&ce  of  county  commissioner  of  Steurne 
counts*  It  aHiears  from  the  record  that  re- 
lator was  elected  to  the  office  of  county  com- 
mlasioner  of  the  Third  district  of  Steams 
county  at  the  general  election  of  1800,  and 
duly  qualified  and  entered  upon  and  con- 
tinued in  the  discharge  f>f  the  duties  tttereot 
during  the  following  term  of  four  years. 
Re^ndent  was  elected  to  the  office  at  the 
general  Section  of  1801,  and  on  the  1st  day 
of  January,  1906,  duly  qualified  and  entered 
upon  the  discbarge  of  his  duties.  Itere- 
aftw,  on  the  theory  that  respondent  was  not 
a  citizen  of  the  United  States  qualified  to 
rote  or  hold  office  at  the  time  at  his  elec- 
tion, and  that  his  election  was  a  ntilUty, 
relator,  daiming  the  right  to  bold  orer  by 
Tlrtne  of  his  pAot  Incumbeiu?  (Taylor 
SulllTan.  46  Minn.  809,  47  N.  W.  802,  11  H 
R.  A.  2ni,  22  Am.  St  B«p.  729),  commencecl 
this  proceeding  to  oust  him.  The  writ  aeta 
out  the  elticauthlp  of  relator,  his  prior  Sec- 
tion and  qualification,  the  ftict  that  respond- 
ent was  not  a  cltisen,  and  hence  not  dlgible 
to  fta  ofBce,  and  otiier  fiicts  qpon  whi(di  bis 
prayer  for  relief  Is  founded.  Respondaat 
answered,  expressly  denying  the  dtlien^p 
of  relator,  and  affirmativdy  ali^^ng  that 
be  was  not  and  nemr  bad  been  a  dtlsen  of 
the  United  States,  and  Qiat  by  reason  thereof 
he  was  a  usurper  In  the  office,  with  no  law- 
ful light  to  bold  or  retain  the  same.  It  al- 
so alleged  that  respondent  was  In  tkct  a 
cltisen,  and  that  he  holds  and  claims  to  bold 
the  (^ce  by  vlrtne  of  his  election  thereto 
in  Norember,  1904.  The  amnrer  also  con- 
tains a  general  denial  and  was  duly  Terified. 
Relator  moved  in  tbe  court  below,  upon  affi- 
darlts,  to  strike  out  tbe  answer  as  sham  and 
frivolous  and  for  judgment  as  prayed  for  in 
the  writ  which  motion  was  granted,  and  re- 
spondent appealed.  This  statement  Is  snffl 
clent  for  a  general  understanding  of  tbe 
Issues  in  ttie  case.  Other  facts  will  Iw  men- 
tioned In  connection  with  the  discussion  ot 
tbe  particular  questions  presented. 

1.  The  motion  to  strllte  out  ttie  answw  was 
based  upon  the  claim  that  It  was  diam  and 
frivolous,  and  tbe  question  presented  in  thin 
connection  is  whether  the  motion  was  prop-  • 
erly  granted  on  either  ground.  A  sham  an- 
swer Is  one  that  is  false  and  tmtrue;  the 
word  "sham"  being  construed  by  tbe  courts 
as  synonymous  with  "false."  A  filTOlona 
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Answfio:  iB  one  that  doei  not,  tn  iiny  view  of 
tha  facta  pleaded,  preaoit  a.  defense  to  the 
4ietion.  20  Edc  Plead.  &  Prac.  11  et  seq. 
The  answer  In  this  case  Is  clearly  not  frlvo- 
looa.  (or  It  In  fact  presenta  a  complete  de- 
fenao  to  the  action,  and  we  have  only  to  In- 
'qnlre  whetiier  it  la  sham.  The  right  of  a 
-court  to  Btrlke  out  a  sham  anaw«,  ereo 
tboudi  Torlfled,  la  firmly  settled  tv'  the  de> 
^laions  ot  thla  court  Nelson  Lumba  Go. 
T.  Blchardson,  81  Iflnn.  267.  17  N.  W.  388; 
'Wheaton  ▼,  Briggs,  85  Minn.  470,  20  N.  W. 
170;  StCTenS  t.  McMlHin,  87  Minn.  509,  85 
TT.  W.  872;  Van  Loon  t.  Griffin,  34  Minn. 
444,  26  N.  W.  601.  And  though  many  of 
the  caaes,  In  defining  a  aham  answer,  state 
that  It  is  one  shown  to  be  falae  and  nntrue, 
and  which  appears  to  hare  been  Interposed 
lu  bad  faith  or  for  the  purpose  of  delay,  we 
■do  not  apprehend  that  the  power  of  the 
■court  to  strike  out  such  an  answer  Is  limited 
to  cases  where  bad  faith  affirmatively  ap- 
pears. Our  statutes,  which  provide  for  strik- 
ing out  sham  and  frivolous  answers,  make 
no  reference  to  the  good  or  bad  faith  with 
which  they  may  have  been  Interposed,  but 
provide  for  striking  the  same  out  upon  their 
falsity  being  clearly  shown.  Ordinarily  bad 
faith  win  be  presumed  from  the  fact  that  the 
answer  is  false  and  untrue.  But  it  Is  clear 
that  the  court  has  the  power  to  strike  out 
such  an  answer,  even  though  in  fact  Inter- 
posed In  the  belief  of  Its  truth  and  In  good 
faith.  In  all  cases  where  the  falsity  Is  clearly 
and  unquestionably  disclosed.  The  court 
will  not,  however,  in  any  case  where  a  fair 
donbt  exists  as  to  the  truth  or  falsity  of  the 
answer,  thus  summarily  dispose  of  the  case, 
hut  will  leave  the  parties  to  litigate  the  Is- 
-sues  In  the  usual  way. 

The  principal  questions  of  fact  presented 
by  the  writ  and  answer  In  this  case  are  the 
■citizenship  of  relator  and  the  citizenship  of 
respondent.  All  other  facts  necessary  to  the 
fnll  determination  of  the  controversy  are 
either  admitted  or  not  controverted.  There  Is 
no  dispute  respecting  the  facts  going  to  prove 
the  citizenship  of  respondent  He  was  ad- 
mitted a  citizen  before  the  district  court  of 
Kandiyohi  county,  on  October  28,  1904,  about 
a  week  prior  to  the  time  of  his  election  and 
the  question  whether  he  was  eligible  to  the 
office  at  that  time  is  one  of  law ;  so  that  If  the 
l^al  conclusion  from  the  undisputed  fact  Just 
fltated  be  adverse  to  respondent  and  to  the 
effect  that  because  he  was  not  a  citizen  at 
least  three  months  prior  to  the  election,  he 
was  Ineligible  to  public  office,  the  allegations 
of  his  answer  that  he  was  a  citizen  and  en- 
titled to  vote  and  hold  office  at  tbe  time  of 
his  election  are  not  true.  The  same  may  be 
said  with  reference  to  the  status  of  relator. 
If  the  affidavits  presented  on  tbe  motion, 
which  are  not  disputed  by  respondent  show 
that  be  became  a  citizen  in  the  manner  there 
«tated,  the  allegations  of  the  answer  that  he 

not  a  citizen  are  not  true.  So  the  question 


whether  tb«  answer  was  properly  atridcen 
out  narrows  Itself  down  to  one  of  law,  to  be 
determined  from  tbe  undisputed  facts  pre- 
sented by  the  record.  The  suggestion  of  ootm- 
■el  for  reqKmdeait  that  no  oppwtunttr  was 
afl6rd«d  him  to  prcwmt  a  counter  tiuwlng  in 
referoice  to  the  dtlzenahlp  at  relator  la, with- 
out  spedai  force.  If  he  desired  to  eontrorwt 
the  affidavits  ot  relator,  and  tbe  time  fixed  (Or 
the  hearing  of  the  motion  in  the  court  below 
did  not  allow  opportonlty  to  produce  neces- 
sary loroof,  an  application  for  (nriher  time 
would  certainly  have  beoi  granted  by  tbe 
court  twlow.  But  it  does  not  appear  that  any 
such  application  was  made ;  tm  the  contrary. 
It  la  aniaTent  that  the  motion  waa  aubmltted 
below  npon  tiw  legal  questions  raised  and  ta 
line  with  the  arguments  In  this  court 

2.  We  come,  then,  to  tbe  qneetton  whether 
tbe  affldarlts  preamted  on  the  motion  to 
strike  out  clearly  show  the  ritlxendilp  of 
relator.  The  affidavits  state  that  relator  Is 
the  scm  of  one  Talentine  Engelhard,  who  waa 
by  an  order  of  the  court  of  conmion  pleas  of 
Meigs  county,  Ohio,  natarallaed  as  a  dtlsen 
of  the  United  States  m  tbe  28th  of  May, 
1852,  at  which  time  relatw  was  of  the  age  of 
11  years,  by  virtue  of  whldi  relator  clairna 
that  be  then  became  and  has  since  remained  a 
citizen  of  the  United  States,  entitled  to  all 
the  rights,  privileges,  and  Immunities  of  such. 
In  support  of  the  affidavit  that  the  relator's 
father  thus  became  a  citizen,  a  properly  au- 
thenticated copy  of  the  order  admitting  him 
was  ofFered  as  a  part  of  the  moving  papers. 
It  Is  in  tbe  following  langtiage:  "Oonrt  of 
Oonmion  Pleas,  Meigs  County,  Ohio.  In  the 
Matter  of  the  Naturalization  of  Talentine 
Engelhard.  Pomeroy,  Ohio,  May  Term,  1SS2. 
Journal,  Vol.  8,  Page  88a  Oertlfled  Copy  of 
Journal  Entry.  Valoitlne  Engelbard,  an 
alien  and  native  of  Germany,  a  free  white 
person,  this  day  came  Into  court  and  proved 
to  the  satisfaction  of  the  court  that  he  made 
in  this  court  two  years  ago  the  requisite 
declaration  of  his  intention  to  become  a  citi- 
zen of  the  United  States,  and  he  has  re- 
sided in  the  United  States  for  five  years  last 
past  that  be  has  resided  one  year  last  past 
in  the  State  of  Ohio,  and  that  during  all  that 
time  he  has  behaved  as  a  man  of  good  moral 
character,  attached  to  the  principles  of  the 
Constitution  of  the  United  States,  and  well 
disposed  to  tbe  good  order  and  happiness  of 
the  same;  and  thereupon  the  said  Yalentine 
Engelhard  In  open  court  here  made  solemn 
oath  that  be  will  support  tbe  Constitution  of 
the  United  States,  and  that  he  doth  absolutely 
and  entirely  renounce  and  abjure  all  alle- 
giance and  fidelity  to  every  foreign  prince, 
potentate,  state,  or  sovereignty,  and  particu- 
larly all  allegiance  and  fidelity  to  Maximilian 
II,  King  of  Germany,  whose  subject  he  was. 
Whereupon  It  is  ordered  by  the  court  that  a 
certificate  of  naturalization  be  Issued  to  him 
on  payment  of  tbe  costs  of  this  application." 

Several  objections  are  made  to  tbe  suffl- 
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cieiuT  of  tlilB  ncord.  Tta  Ant,  namely* 
that  relator  Is  not  sliown  to  be  the  son 
of  the  Valentine  Engelhard  who  waa  adr 
mitted  to  dthsenahip  the  Ohio  coor^  ts 
clearly  not  well  takuL  The  affidavits  on 
this  sahject  are  dear  and  nnegulTocaU  and 
leave,  no  room  for  controversy.  Tbey  suffi- 
ciently duw  that  the  Valentine  Bngelhard 
admitted  by  the  Ohio  comrt  was  the  father 
of  relator.  It  is  also  ccmtended  that  an 
alien  can  only  be  admitted  to  dtlattahlp 
by  a  court  of  recwd  exercising  common-law 
jurlsdictl<»i,  and  by  the  finmal  entry  of  a 
judgment  of  admlsBlon;  liiat  It  does'  not 
appear  in  the  case  at  bar  that  the  court  of 
common  pleas  of  Keigt  county,  Ohio,  pos- 
sessed the  necessary  power  and  authority; 
and  that  the  cotifled  copy  of  the  record 
above  quoted  does  not  amount  to  a  Judgment 
conferring  dtlzoishlp  upon  the  applicant 
SecUon  2165,  Her.  8t  U.  S.  1878  [U.  S.  Oomp. 
St  1901,  p.  IBSBO],  provides  the  method  and 
mannw  which  an  alien  become  a 
dtlsoi  of  the  United  States.  It  reaulres  tiie 
applicant  to  ain>ear  btfore  a  Circuit  or  Dis- 
trict Court  of  the  United  States  'Vir  a  court 
of  record  of  ai^  of  the  states  having  com- 
mon-law Jurisdiction,"  establish  his  residence 
and  other  facts  entitling  him  to  admlsdon, 
and  take  tlie  oafli  of  allegiance.  The  act 
also  provides  that  the  proceedings  upon  such 
application  shall  be  reowded  by  the  derfc 
of  the  court  before  which  th^  are  had. 
It  may  be  conceded  Oat  a  Judgment  ot  a 
court  admitting  an  alien  to  dtls«iBhIp  Is 
enentlal,  and  that,  If  the  record  relied  upon 
by  relator  to  establish  the  admission  of  bis 
father  does  not  show  a  Judgment  reqxHid- 
ent^s  contffiitlon  that  Uie  reocnd  Is  Insuffi- 
cient must  be  sustained.  But  we  find  no 
force  to  this  contention.  A  Judgment  of  a 
court  Is  the  final  determination  and  adjudi- 
cation of  a  controversy  or  proceeding,  and 
may,  under  the  common-law  procedure,  be 
formally  entered  In  a  so-called  Judgment 
bode  by  the  derit,  (wally  announced 
by  Uie  court  mr  bi  the  form  of  an  order 
BlgDed  by  the  prodding  Judge  finally  die* 
posing  of  the  case.  18  Bhc  Plead.  A  Prac. 
429 ;  17  Am.  ft  Eng.  Enc.  of  Iaw,  76a  The 
record  of  the  court  now  before  us  would 
Indicate  tiiat  the  order  admitting  Engelhard, 
Sr.,  to  dtlzenshlp  was  orally  announced  by 
the  presiding  Judge  and  the  fact  recorded 
by  the  d^  In  the  mhiutes  of  the  court 
The  record  redtes  all  the  facts  necessary 
to  be  shown,  certifies  that  they  were  shown, 
and  condudes  with:  "Whereioxm  it  Is  o> 
dered  by  Uie  court  that  a  certificate  of  natu- 
ralization to  be  Issued  to  him  on  payment 
of  the  costs  of  this  appUcattaL"  This  an- 
swers every  purpose  and  amounted  to  a 
Judgment  admitting  the  i^llcant  to  dtlsen- 
ship.  Spratt  V.  Spratt  4  Pet  (U.  8.) 
898.  7  L.  Ed.  887;  1  Black  on  Judgments, 
106;  In  re  Coleman.  16  Blatch.  406,  Fed. 
Cas.  No.  2,960;  Boyd  v.  Thayer,  14S  U.  8. 


185,  12  Sup.  Ct  375.  86  L.  Ed.  103;  The 
Acorn,  Fed.  Gas.  No.  20 ;  Campbell  v.  0<a^on. 
6  Cranch  (U.  8.)  176,  8  li.  Ed.  190;  State 
oc  rel.  KldEbnsh  v.  HoeSlnger.  86  Wis.  898. 
In  the  last  case  dted  the  record  of  the  pro- 
ceedings admitting  the  alloi  to  dttsenshlp 
was  substantially  like  the  record  In  the 
cue  at  bar,  and  the  court  held  that  it  con- 
stituted a  Judgment  importing  absdute 
verity. 

8.  It  Is  also  nrged  by  respondeat  that 
It  does  not  appear  that  flie  common  pleas 
court  of  Meigs  county,  Ohio,  bad  JurlBdlctifm 
to  oitertaln  the  proceedings,  and  tiiat  the 
relator  should.  In  supiport  at  the  motion  to 
strike  out  the  answer,  have  produced  the 
Constltutlw  and  lam  ol  the  state  of  Ohio 
showing  the  creation  and  defining  the  Juris- 
diction ci  that  court  Counsel  are  In  error 
In  this  contenti<m.  Tbe  act  of  Congress  pro- 
viding for  OS  natorallsatlon  of  allflos  confers 
Jurlsdidi<m  iqmn  tlie  courts  of  record  ot  the 
sevonl  stetes  having  c«nmon-law  Jurisdic- 
tion to  hear,  detmnine,  and  grant  appllcar 
tlona  of  tliat  kind.  A  court  having  common- 
law  Jurlaffiction  is  oae  whose  powos  are  ex- 
ercised **aco«rdlng  to  the  course  oi  tihe  etun- 
num  law,"and  the  phrase  "aocOTdlng  to  the 
course  of  the  commfHi  law,"  as  Interpreted  by 
text-wrltos  and  Judges,  means  a  Jndjclal 
determination  of  a  controversy  after  due 
notice  to  the  interested  parties  and  an  op- 
portunity given  to  be  lieard.  2  Words  ft 
Phrases,  1881.  It  is  not  necessary  tiiat  13ie 
court  to  posssss  conunon-law  Jurisdiction, 
within  the  meaning  of  the  act  of  Congress^ 
should  be  unlimited  In  poww  and  authority. 
Indeed,  we  have  few  oourte  In  this  country 
where  limitations  as  to  Jurisdiction  do  not 
exist  Stabl  v.  HItchdl,  41  Minn.  825,  43 
N.  W.  886  ;  8  Current  Law,  146;  In  re  Dean. 
88  Me.  489,  22  Atl.  886.  18  li.  B.  A.  229; 
United  Stetes  v.  Power.  27  Fed.  Oas.  607. 
Tbe  Ohio  court,  having  a  Judge,  clok.  and 
seal,  waa  a  court  of  record,  and  ite  Juris- 
diction is  presumed.  Tbe  genmil  rule  on 
this  subject  is  that  when  a  court  of  record 
—that  Is,  a  court  having  a  Judge,  derfc. 
and  seal— has  assumed  to  exordse  Jurisdic- 
tion over  the  subject-matter  of  a  controversy 
or  proceeding,  and  has  pronounced  Judgment 
th^dn,  It  will  be  presumed  In  all  courte 
of  other  Jurisdictions,  upon  the  production 
of  a  certified  copy  of  tbe  Judgment  authen- 
ticated as  required  by  the  act  of  Congress, 
that  the  court  had  Jurisdiction  of  the  subject- 
matter  of  the  proceeding  and  authority  to 
render  tlie  jOdgment  Btadk  on  Judgments, 
806,  and  cases  dted;  18  Am.  ft  Blng.  Bnc. 
of  Law  (2d  Ed.)  907;  Ounn  v.  Peakes,  86 
Minn.  177,  80  N.  W.  466.  1  Am.  8t  Bep.  661 ; 
Mills  V.  Stewart  12  Ala.  90 ;  Bogan  v.  Ham* 
litem,  90  Ala.  46^  8  South.  186;  Oonghran 
V.  Oilman.  81  Iowa.  442,  46  N.  W.  1005. 
This  presumption  applies  in  tiie  case  at  liar, 
tor  It  appears  that  the  court  fran  whldi  the 
record  In  auestl(m  came  waa  a  court  of  record 
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and  preaumptiTely  of  common-law  Inrlsdio 
tion.  In  some  of  the  states  the  conrts  hare 
gone  beyond  the  gweral  presnmption  of  juris- 
diction and  taken  Judicial  notice  of  the  Consti- 
tution and  laws  of  sister  statee  creating  their 
courts  and  defining  tbelr  powers  and  Jurisdic- 
tion. Dodge  T.  Coggln,  15  Kan.  277 ;  Bnffnm  t. 
Stlmpsfm,  S  Alien,  081,  81  Am.  Dec.  767; 
Shotwell  T.  Harrison,  22  Mich.  410;  M<mroe 
T.  Eastman,  81  Mich.  288;  Jarrls  t.  RoUn- 
Bon,  21  Wis.  028,  M  Am.  Dec.  060.  In  N«w 
York,  the  common  pleas  court  of  Ohio  Is 
prenimed  to  be  one  of  general  Jurlsdictlfm. 
McCulloeb  T.  Norwood,  86  N.  Y.  Super.  Gt 
180.  And  a  similar  presumption  exists  In 
that  state  as  to  like  courts  in  the  state  of 
FenngylTanla.  Prlngle  t.  Woolworth,  90  N. 
Y.  002.  See,  also.  Bailer  v.  Martin,  119 
Tnd.  108^  21  N.  BL  846;  Specklemeyer  y. 
Dailey  (Neb.)  86  N.  W.  806,  8  Am.  St  Rep. 
119;  Nunn  y.  Stnrges,  22  Ark.  88ft  But 
we  need  not  adopt  that  riew  of  the  Uw, 
for  the  general  presnmption  above  referred 
to  applies  to  the  facts  bMEore  us,  and  under 
it  the  ccomnon  pleas  court  ot  Meigs  county, 
Ohio,  must  be  deoned  a  "court  of  record 
exercising  common-law  jurisdiction,"  within 
the  meanlns  of  the  act  of  Congress,  with  full 
power  and  auUiOTlty  to  admit  allms  to  dtt- 
yenshlp  of  the  United  States,  and  its  Judg- 
ment Is  conclusive  against  collatwal  attadc 
Of  oonxse,  the  presumption  is  not  conduidTe ; 
but  the  burden  to  overcome  it  is  upon  him 
who  calls  the  Jndgmmt  in  question.  In  the 
case  at  bar  the  burden  was  upon  the  reqpond- 
ent  He  made  no  effOTt  in  that  direction, 
and  It  becomes  concInslv& 

4.  It  is  also  mrged  by  reqMmdent  that,  hav- 
hig  been  admitted  to  cdtlaenahlp  prior  to  the 
time  of  his  election,  be  was  eligible  to  the 
office,  and  that  the  court  below  erred  In 
ordering  judgment  to  the  contrary.  It  Is 
insisted  In  this  connection  that  the  provi- 
sions of  article  7,  |  1,  of  our  statb  Constitu- 
tion, as  amended  In  1896  (Gen.  Laws  1896, 
P-  7,  c  8),  limiting  the  right  of  suffrage^  as 
respects  naturalised  citizens,  to  sndi  as  are 
admitted  to  citizenship  three  months  preced- 
h>g  the  election  at  which  they  tender  their 
vote,  la  in  conflict  with  the  fOurterath  amendr 
meat  to  the  federal  Qmstltutlon,  which 
provides  that  no  state  shall  enact  or  ttiforce 
any  law  abridging  the  prlvlli^es  or  Immuni- 


ties of  dtlzens  of  the  United  States,  nor  any 
law  which  sliall  d^ulve  any  dtlzen  of  Ufe, 
liberty,  or  property  wltliout  due  process  of 
law,  or  to  deny  to  any  perstm  within  its 
jurisdiction  the  equal  protectltm  of  the  laws. 
We  do  not  concur  in  this  contention.  The 
federal  Supreme  CSourt,  in  construing  this 
amendment,  has  held  that  It  does  not  con- 
tts  the  right  of  suffrage,  nor  afFect  the  power 
of  states  to  tmxA  such  laws  iqKm  the 
subject  of  elections  as  titiey  may  deem  for 
the  best  interests  of  the  publla  Whether  the 
federal  Congress  may,  under  this  or  any 
otliar)<provlBion  <tf  the  federal  Constitution, 
impose  restrictions  or  limitations  upon  the 
rij^t  of  softrage.  Is  not  involved.  Congress 
has  never  attempted  to  exerdse  that  power, 
and  the  Supreme  Court  has  uniformly  sus- 
tained the  laws  of  the  sereral  states  relating 
to  the  subject.  10  Am.  ft  Eng.  Bnc;  of  Law 
(2d  Ed.)  072;  Van  Valkenburg  v.  Brown,  43 
Cal.  48.  18  Am.  Rep.  136;  Minor  v.  Happer- 
sett,  21  Wall.  162.  22  L.  Ed.  627;  United 
States  V.  Grulkshank,  92  U.  8.  000.  28  L.  Ed. 
088;  United  States  v.  Reese,  92  U.  8.  214, 
28  L.  Ed.  063;  Btrauder  v.  West  Virginia, 
100  U.  S.  808,  26  L.  Ed.  664.  The  right  and 
privilege  of  holding  <^ce  Is  a  right  arising 
under  tiie  Cfmstttution  and  the  laws  of  the 
several  states,  and  the  citizen's  right  to  vote 
at  elections,  whether  for  officers  of  the  United 
States  or  state,  exists  by  reason  of  the  fact 
tbat  be  Is  a  dtlzen  and  entitled  to  vote  un- 
der the  laws  of  the  state  In  which  he  resides. 
United  States  v.  Anthony,  11  Blatchf.  200, 
Fed.  Caa.  Mo.  1^409;  Klnneen  t.  Wells,  144 
Mass.  497,  11  M.  B.  916,  09  Anu  Rep.  106; 
Gwfleld  V.  Coryell,  4  Wash.  C  C.  ffn.  Fed. 
Cas.  Na  8,280;  Ward  v.  Blaryland,  12  Wall. 
418,  20  L.  Ed.  440;  Paul  V.  Virginia,  8  WalL 
168. 10  L.  Ed.  8S7. 

From  what  has  been  said  It  necessarily 
follows  tbat  the  auctions  respondent's 
aiuwer,  botii  as  respecto  the  dtizenship  of 
relator  and  that  of  respondent,  are  In  fftct 
untrue,  and.  tlwu^  It  may  have  been  Inter- 
posed In  good  faith.  Its  fttlslty  Is  cteu  and 
undisputed,  and  was  properly  stricken  out 
Ib  view  of  the  facto  disclosed,  It  Is  ai^arent 
that  a  denial  of  the  motion  would  merely 
delay  a  result  unav<ddable  at  the  end  of  the 
litigation. 

Order  affirmed. 
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8.  M.  BT.  00. 
(Snprems  Court  of  HbmeBota.  Dec.  15,  190S.) 

Death  ~AonoH  fob  Dahaoss  —  Bxcbbbxte 

VrBDiet. 

In  a  personal  injury  action,  the  record  ex- 
amined, and,  for  reasons  stated  in  tbe  opinion,, 
the  damages  awarded  hj  tlie  Jury  held  excessive, 
and  a  new  trial  granted,  unless  the  plaintiff 
will  consent  to  a  reduction  of  the  amonnt  ai 
the  verdict 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court.  Bamaey  Oonn- 
tr;  William  Louis  Kelly,  Judge. 

ActtoD  b7  Otto  Bremer,  administrator  of 
Jobn  Newbower,  against  tbe  Ulnneapolis, 
St  Panl  ft  Sanlt  Ste.  Marie  BaUway  Com- 
pany. Verdict  fm  plaintiff.  From  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
firmed on  conditions. 

A.  H.  Bright  and  Munn  &  Thygeson,  for 
appellant  0.  D.  &  B.  D.  O'Brien,  for  re- 
spondent 

ELLIOTT,  J.  This  Is  an  appeal  from  an 
order  denying  the  defendant's  motion  for 
a  new  trial  after  a  vwdlct  In  favor  of  the 
plaintiff.  The  action  was  brought  by  the 
administrator  to  recover  pecuniary  damages 
alleged  to  have  been  caused  to  William  New- 
bower  by  the  death  of  his  son,  John  New- 
bower.  It  was  admitted  that  John  Newbow- 
er was  at  the  time  of  his  death  an  engineer 
in  the  employ  of  defendant  company  and 
that  he  was  kilted  by  reason  of  the  negli- 
gence of  the  defendant  The  only  question 
was  the  amount  of  pecuniary  loss  which 
William  Newbower  had  suffered  by  reason 
of  the  death  of  his  son.  The  court  so  In- 
structed the  Jury,  and  they  returned  a  ver- 
dict against  the  defendant  for  tbe  sum  of 
$3,000.  The  appellant  asked  the  trial  court 
to  grant  a  new  trial  on  the  ground  that  the 
verdict  was  not  Justified  by  tbe  evidence  and 
was  so  excessive  as  to  show  that  It  was  given 
under  the  influence  of  passion  and  prejudice, 
caused  particularly  by  the  Improper  language 
used  by  the  attorney  for  the  plaintiff  In  his 
address  to  the  Jury. 

In  view  of  the  line  of  argument  indulged 
in  by  the  counsel  for  the  plaintiff.  It  may  be 
well  to  call  attention  to  the  well-established 
rule  for  determining  the  damages  In  a  case 
of  this  character.  It  is  settled  law  that  the 
plaintiff  can  recover  only  such  damages  as 
will  compensate  him  for  the  pecuniary  loss 
suffered  because  of  the  death.  It  1b  not  an 
action  Into  which  sentiment  can  be  permit- 
ted to  enter.  It  is  n  statutory  action,  In 
which,  as  said  In  Hutchlns,  Adm'r,  v.  St 
Paul  ft  M.  Ey.  Co.,  44  Minn.  5,  46  N,  W.  79, 
"no  compensation  can  be  given  for  wounded 
feelings,  or  for  the  loss  of  the  comfort  and 
companionship  of  a  relative  nor  for  tbe  pain 
and  suffering  of  the  deceased.  The  baals 
on  which  the  damages  are  to  be  estimated 


la  tbe  probable  pecuniary  loaa  of  titie  wldow- 
or  next  of  kin  by  reason  of  tiie  deatii  of  tbe- 
deceased.  In  view  of  an  the  taeta  and  <dr- 
cmnatancea  in  evidence;  and.  if  the  TWdlet 
la  greatly  In  excess  of  the  sam  thus  anlTed 
at  the  court  diovld  set  It  aside  or  reduce  it" 
At  the  time  of  bis  deatti  John  Newlwwer 
was  a  single  man  ationt  46  jean  ol  ng^ 
and  his  father,  who  was  tbe  only  benefldary 
under  tbe  statate,  vas  74  years  of  age.  The 
son  seems  to  have  been  financially  comfort- 
able, and  was  apparently  the  only  one  of 
idx  children  who  was  aUe  and  dlq^osed  to 
aid  and  assist  his  father  with  money  when 
the  conditions  aeemed  to  call  for  It  Wil- 
liam at  (me  time  worked  on  the  railroad, 
and  then  for  a  time  owned  a  team  and  did. 
some  faaullng  about  the  city  of  St  Pant  For 
some  time  he  took  care  of  tbe  toote  and  sor- 
ed as  a  watchman  on  the  street  for  the  tele- 
phone comjtany.  For  four  or  five  years  prior 
to  tlM  death  of  bis  son  the  father  had  been 
troubled  with  rhenmatlBm  and  had  not  been 
able  to  do  mncfa  work. 

The  circumstances  under  which  and  the^ 
extent  to  which  he  had  received  financial 
assistance  from  his  deceased  son  appear* 
from  the  following  testimony:  "Q.  Now.  let 
me  ask  you  whether  or  not  your  son  John 
helped  sut^rt  yon.  Mr.  Thygeson:  Nowf 
that  is  a  conclusion.  A.  Well,  that  is  just 
what  I  could  depend  on;  the  rest  of  them 
never  gave  me  a  penny.  Q.  For  how  many 
years?  A.  Well—  Q.  What  did  Jobn  do 
for  you?  Tell  the  Judge  and  jury  Just  what 
he  did.  A.  Well,  when  I  see  him,  he  asked 
me,  he  says,  'Father,  are  you  hard  up?*  I 
say.  'Well.  I  can  do  sawing  wood  for  my 
living,  if  I  can,'  and  he  told  me  I  better  not 
He  say.  If  I  want  any  support  he  had  money 
enough;  be  could  help  me;  that  Is  what  he 
said.  Q.  Did  he  help  you?  A.  He  did.  Q. 
For  how  many  years  has  he  been  helping 
you  with  money?  A.  Oh,  well,  as  I  was 
able  to  work  then  I  would  not  ask  him;  and 
he  gave  me,  once  in  a  while,  |]0  or  fl6.  Q. 
You  say,  when  you  were  able  to  work  yon 
would  not  ask  him  for  any  help?  A.  No; 
be  gave  me  that  out  of  his  own  will.  Q. 
For  how  many  years  has  he  been  giving 
you  money?  Whenever  you  needed  it  l8 
that  so?  A.  Well,  I  guess  about  six  or  seven 
years  ago.  Q.  Six  or  seven  years?  A-  Yes; 
I  couldn't  exactly  tell  you  what  day  or  what 
year.  Q.  No;  I  know.  Now,  did  any  of 
your  other  sons  or  your  daughter  ever  help 
you?  A.  Not  a  penny.  Q.  Not  a  penny? 
A.  Ko.  sir.  Q.  For  five  or  seven  years  John 
has  been  giving  you  money,  yon  say?  A. 
Yes,  sir.  Q.  Well,  now,  would  he  come  to 
you  and  offer  yon  the  money,  or  would  yotx 
go  and  ask  him  for  It?  A.  No;  you  know  he 
came  here  In  the  Union  Depot —  Q.  Yes? 
A.  And  sometime  In  the  winter  time  I  went 
down  there,  yon  know —  Q.  Yes?  A.  On 
ttw  Union  D^t  Q.  Yost  A.  Hare,  and 
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tben  when  be  aee  me,  be  lay,  'Father,  come 
on;  fbrae  aSnt  T«y  mncti  to  do  In  the  win- 
ter time.  I  give  yon  some  money.*  I  thank- 
ed him  for  and  tbat  wu  aU.  Andheeame 
to  vUdt  me,  too,  here.  Q.  He  used  to  come 
and  Tlslt  yon.  too?  A.  I  Can  prove  it  a 
witness  that  he  gave  me  money.  Q.  Jut 
tell  VM  what  yon  saw  yonraeU.  We  wUl 
takQ  your  word.  Dreryhody  knows  you  are 
not  telling  lies.  But  when  be  came  to  yonr 
bouM  to  TMt  yon.  need  be  glTe  yon  money, 
toof  A.  Sun.  Q.  And  yon  say  for  aereral 
years  before  his  death  he  used  to  do  that? 
A.  Yee^  sir;  regularly.  Q.  Begolarly?  A. 
Tea.  Q.  And  none  of  yonr  other  children 
contrlbnted  at  all  to  yonr  snpport?  A.  Not 
a  cemt.  Q.  Did  yon  ever  adt  tbem  to  hdp 
yon?  A.  No.  Q.  Did  yon  ever  atk  any  at 
tbe  oUkers  to  help  yon?  A.  No;  never." 
On  cross-examination  he  testified  as  follows; 
"Q.  Ton  say  that  he  gave  yon,  once  in  a 
while,  no  or  (16?  A.  Tea,  sore;  and  be 
gave  me  last  spring  $25;  sent  me  up  to  the 
—  Q.  That  would  be  from  time  to  time 
and  during  the  winter  time  when  you  were 
not  working?  A.  Yes;  In  the  winter  time 
and  last  summer.  Last  spring  he  gave  me 
over  $25,  and  I  should  go  In  tbe  Hot  Springs. 
And  he  gave  me  money  to  go  to  North  Da- 
kota. Q.  Now,  there  wasn't  any  regularity 
about  It?  A.  Oh,  no.  Q.  That  Is,  as  you 
worked  here  for  tbe  city  during  tbe  summer 
time  you  were  making  money,  and  of  course 
you  didn't  take  any  money  from  him  at  that 
time.  It  was  simply  during  the  winter, 
when  you  met  blm  down  at  the  depot,  and 
he  would  give  you  S5  or  $10  or  $16?  A. 
Sometime  be  ask  myself;  If  I  dldnt  ask 
it.  be  told  me  blmaelf.  You  know  he  al- 
ways had  money,  quite  a  little  money  with 
him.  He  call  me.  He  say,  'Father,  you 
needn't  work  so  bard.  I  give  yon  $6  or  $10, 
if  you  need  It'  And  I  never  refuse  it,  nei- 
ther. Q.  But  yon  say,  while  you  were  work- 
ing for  tbe  city,  during  the  summer,  of 
course,  you  didn't  go  and  ask  blm  for  any 
money,  and  you  didn't  receive  any  at  that 
time?  A.  I  never  asked  him  anyhow.  Q. 
Now»  can  yon  tell,  for  Instance,  during  tbe 
last  year,  how  much  would  all  the  money 
ever  given  you,  how  mncb  would  It  amount 
to,  alwut?  A.  Well,  I  can't  swear  to  that; 
no.  Q.  Well,  would  it  amount  to  $50?  A. 
Well—  Q.  Would  It  amount  to  as  much  as 
$50  a  year?  A.  Well—  Q.  $25  a  year?  A. 
I  cant  say  ^actly ;  I  ain't  got  no  idea  about 
it" 

According  to  tbe  tables  of  expectancy  Wil- 
liam Newbower's  expectancy  of  life  was  6.68 
years,  and  tbe  learned  trial  court  estimated 
that  tbe  amount  of  tbe  verdict  would  furnish 
bim  with  sometiiing  less  than  $400  a  year  for 
tbe  elgbt  or  ten  years  of  life  which  the  Jury 
might  reasonably  assign  him.  The  estimate 
is  certainly  very  liberal,  and  somewhat  more 
than  the  casea  seem  to  Justify;  bnt  we  would 


not  interf«re  with  tbe  conclnBi<m  of  the 
trial  court  In  this  respect,  if  we  were  not 
forced  to  the  conclusion  that  the  verdict  was 
tbe  result  of  passion  and  prejudice  on  the 
part  of  tbe  Jury.  Tbe  learned  counsel  toe  the 
respondent  frankly  confesses  in  his  brief  that 
be  doee  not  feel  proud  of  tbe  version  of  bis 
speech  which  appears  in  the  record,  but  sug- 
gests that  the  address  of  tbe  opposite  counsel 
furnished  the  provocation  which,  to  a  certain 
extent,  at  least,  excuses  his  own  oratorical 
indiscretion.  But  the  Inevitable  result  of  an 
address  of  this  character,  delivered  by  a 
powerful,  eloquent,  and  Impressive  speaker,  Is 
to  carry  the  Jury  far  b^ond  the  evidence  and 
induce  an  excessive  and  unreasonable  verdict 
GounsLl  should  be  conceded  wide  latitude 
In  addressing  a  Jury;  but  passages  such  as 
the  foUowli^  cannot  be  Justified  by  any  claim 
of  reasonable  right  or  prlvll^e,  and  are 
clearly  improper  and  necessarily  prejudicial 
to  tbe  right  of  tbe  adverse  party:  "Now,  as  I 
say,  let's  get  at  why  the  law  of  this  state 
limits  the  amount  to  the  nominal  sum  of 
$5,000.  I  don't  know,  and  It  is  none  of  my 
aftalr,  any  more  than  It  is  of  any  other  citizen 
of  tbe  state ;  but  tbe  log^c  and  effect  of  it  is 
to  place  everybody  on  a  level.  *  *  *  If 
we  are  going  to  take  up  the  social  standing  of 
a  man,  in  contradistinction  of  Mr.  Hill  or  a 
gentleman  as  prominent  as  he.  and  such  a 
money-maker  as  he  and  We.  RodkteWa,  why, 
the  laborer  doesn't  amount  to  anything,  and 
you  are  referred  back  to  tbe  words  of  our 
^Wor,  The  poor  you  have  always  with  you.' 
And  in  a  court  of  justice,  where  you  are 
seeking  to  recover  any  damages  which  the  law 
allows,  you  could  not  be  heard,  because  who 
am  I,  or  tbe  ordinary  laborer  on  the  street, 
who  is  this  man  who  makes  his  living,  75 
years  of  age,  sweeping  the  street,  compared 
to  some  mulUmllllonalre,  because  you  can 
only  give  $5,000  to  tbe  multimillionaire,  be- 
cause the  company  ought  to  have  a  counter- 
claim against  the  laborer  for  bis  presumption 
and  impertinence  In  choosing  to  assume  that 
he  is  anybody  ?"  After  further  remarks,  to  a 
part  of  which  exceptions  were  taken,  tbe 
counsel  proceeded:  "Now,  these  things  may 
all  be  subject  to  exceptions.  I  don't  know 
what  the  five  Judges  of  the  Supreme  Court 
are  going  to  think  about  It ;  but  gentlemen  of 
tbe  Jury,  If  any  lawyer  presenting  his  case  in 
an  American  court  is  restricted  to  such  a 
presentation  of  the  case  that  everything 
which  Is  natural  and  reasonable  and  occurs  to 
the  mind  of  the  common  man  as  being  a 
matter  to  be  considered  in  the  case  has  to  be 
cut  out  tben  I  want  to  resign  my  position  at 
the  bar.  We  are  getting  a  little  too  artifldal. 
A  brood  of  men  are  being  bred  up  who  are 
employed  nowadays  in  cases  of  this  kind  to 
undertake  to  make  a  claim  in  court  that  there 
Is  nothing  left  but  materialism,  that  there  Is 
nothing  left  but  tbe  dollar,  that  there  is  no 
duty  left  except  the  dollar,  that  there  Is 
ootblng  left  but  the  dollar,  but  that  mind  and 
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BonI  and  body  and  morals  and  life  can  be 
put  upon  the  market  and  sold,  and  all  yon 
have  got  to  aaj  Is,  'What  1b  the  price  and 
what  Is  the  market  value  of  It  In  relation  to 
it?*  I  don*t  believe  that  I  don't  snrrender 
my  right  to  think  as  a  citizen  when  I  paid 
for  my  certificate  of  admission  to  the  bar; 
and  I  am  not  afraid  of  upper  courts,  even  If 
they  should  disagree  in  relation  to  it,  and  I 
would  rather  be  convicted  In  any  court  of 
misconduct  in  talking  truth  and  honesty  and 
those  things  which  make  life  worth  living  to 
a  Jury  of  my  fellow  citizens  than  obtain  a 
Judgment  which  would  pat  money  in  my 
pockets  at  the  expense  of  those  feelings  and 
those  ideas  and  those  reasonings  which  God 
gives  OS  for  oar  preservation  and  for  the 
protection,  not  only  of  our  bodies,  but  also 
our  aoula  in  relation  to  It  •  •  •  Connsel 
says  the  Legislature  bad  the  right  to  fix  this. 
Yes ;  but  the  Jury  have  the  right  to  fix  It  with- 
in the  amount  permitted  by  the  Legislature. 
Isn't  It  time  that  a  jury  should  begin  to  say 
something  about  these  things ;  that  It  should 
be  Interested  in  the  relation  to  it  one  way  or 
the  other?  If  you  give  too  much,  In  the  opin- 
ion of  the  Supreme  Court  or  In  the  opinion  of 
this  court  It  will  be  set  aside.  The  treasury 
of  the  Soo  Road  is  well  guarded.  They  are 
not  dependent  altogether  upon  the  men  that 
sit  In  front  as  a  watchdog ;  but  the  law  will 
^ard  It.  You  can't  do  wrong  in  going  to  the 
limit  because.  If  yon  do,  It  can  be  corrected ; 
but  If  you  go  below  the  limit,  If  you  take 
the  estimate  of  human  life  of  people  In  their 
society  and  tbelr  relations  to  each  other 
which  the  learned  counsel  undertook  to  do, 
and  you  go  below  It  there  is  no  remedy  for 
this  man.  He  can't  go  up  to  the  Supreme 
Court  with  that  verdict  You  can  render  a 
verdict  In  this  case  to  any  amoimt  you  see 
fit  Mr.  Thygeson:  I  think  probably  at  this 
point  I  ought  to  ask  the  court  to  Instruct 
counsel  that  the  argument  that  they  should 
go  to  the  limit  and,  if  there  la  any  wrong 
done,  the  Supreme  Court  may  fix  it  Is  im- 
proper argument  Mr.  O'Brien:  What  is  the 
Supreme  Court  for.  except  to  correct  wrongs 
and  errors?  I  said,  if  you  went  to  the  limit 
and  that  limit  was  wrong,  the  Supreme  Court 
could  correct  it  My  GodI  Isn't  that  the 
law?  Is  there  a  newsboy  that  sells  the  Dally 
News  upon  the  street  or  the  noon  edition, 
with  accounts  of  the  baseball  contests,  that 
don't  know  It?  What  does  my  learned  friend 
think  this  Jury  consists  of?  Are  they  go- 
phers, or  are  they  men  with  sense  and  In- 
telligence? I  say  that  It  can  be  corrected  and 
It  Is  true.  And  I  will  also  say,  what  la 
true,  *  •  •  that  if  you  make  a  mistake 
the  other  way,  and  go  below  what  ought  to  be 
given  in  this  case,  Newbower  cant  *  •  • 
There  Is  die  difference."  There  are  other 


passages  In  the  addren  wblcb  are  almost 

equally  objectionable. 

An  address  of  this  diaracter  is  clearly 
an  abuse  of  the  rights  of  connsel.  It  sug- 
gests to  the  Jurors  a  measure  of  damages 
which  Is  unknown  to  the  law  and  moat  necea- 
sarily  have  improp^ly  Infiuenced  their  ac- 
tion. As  this  court  said,  in  Wella  t.  Moses, 
87  Minn.  432.  92  N.  W.  334:  "We  are  not  dis- 
posed to  embarrass  counsel  In  the  dlschai^ 
of  their  duties  by  any  unreasonable  Umlta- 
tions  upon  their  freedom  of  speech.  'An  ad- 
vocate may  make  himself  the  alter  ego  of  bis 
client  and  indulge  in  prejudice  in  hla  favor. 
He  may  even  share  his  client's  prejudices 
against  his  adversary  so  far  as  they  rest  on 
the  facts  in  hla  case.  But  he  had  neither  du- 
ty nor  right  to  appeal  to  prejudlcee,  Just  or 
unjust  against  lils  adversary  dehors  the  very 
case  he  has  to  try.  The  very  fnlleat  freedom 
of  speech  within  the  duty  of  hla  profession 
should  be  accorded  to  counsel;  but  It  is  li- 
cense, not  freedom  of  speech,  to  travel  out 
of  the  record,  basing  his  argument  on  facts 
not  appearing,  and  appealing  to  prejudices 
irrelevant  to  .the  case  and  outside  of  the 
proof.* "  As  said  in  McDonald  v.  Champion 
Iron  &  Steel  Ca  (Mich.)  103  N.  W.  829: 
"Such  statements  are  highly  prejudicial,  and. 
of  course,  incompetent  Their  utterance 
should  be  promptly  suppressed  by  the  court 
whether  opposing  counsel  object  to  them  or 
not  The  purpose  of  lawsuits  is  to  attain 
Justice.  The  natnral  effect  of  such  state- 
ments Is  to  defeat  Justice^  The  duty  of 
courts  Is  to  so  conduct  trials  that  the  ends 
of  Justice  shall  be  reached.**  And  that 
means  the  protection  of  the  rights  of  the 
parties  as  their  rights  ere  measured  and 
recognized  by  the  law.  The  trial  court 
should  have  granted  a  new  trial  or  reduced 
the  amount  of  the  verdict  Wells  v.  Moses, 
supra.  Belcher  v.  Ballou  (Iowa)  100  N.  W. 
474.  As  the  plaintiff  was  entitled  to  a  ver- 
dict for  a  proper  amount  to  be  determined 
by  the  rules  of  law  as  properly  given  the  Jury 
by  the  court  the  verdict  should  tw  reduced 
to  the  sum  of  $2,000. 

The  question  raised  by  the  third  assign- 
ment of  error  may  be  disposed  of  with  tlie 
statement  that  we  think  it  was  not  error 
to  permit  the  plaintiff  to  show  the  de- 
pendent condition  of  William  Newbower  to 
the  extent  disclosed  by  the  record. 

It  Is  therefore  ordered  that  a  new  trial  be 
granted  to  the  appellant  unless  the  respond- 
ent stipulates  In  writing  that  the  verdict  be 
reduced  to  the  sum  of  $2,0(X)  and  give  notice 
thereof  to  the  appellant's  attorneys  within  10 
days  after  written  notice  of  the  filing  of  this 
decision.  If  notice  of  such  stipulation  Is  giv- 
en within  tiae  time  specified,  the  order  sM^l- 
ed  from  Is  to  stand  aflBrmed. 
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BRYGH  T.  CHICAGO,  M.  &  ST.  P.  RT.  CO. 
(Supreme  Coart  of  Iowa.  Jan.  16.  1906.) 

1.  BVIDIWOT— HKAHaiT. 

The  tflBtimony  of  a  railway  company'!  car 
accountant  as  to  wbat  cars  composed  a  train,  and 
as  to  their  equipment  with  reference  to  air  brakes, 
based  solely  on  the  reports  and  records  in  his 
office  and  on  his  knowledge  of  freight  can  In 
general,  is  heazsay. 

2.  Tbiai.— OBnonoira  TO  BriDEiicv— WAivn. 

Where  the  testimony  offered  by  a  party 
was  inadmissible  on  any  conceivable  showing, 
and  the  adverse  party  made  timely  objection 
to  Its  introduction,  and  at  the  close  of  the 
testimony  of  the  witness  moved  that  the  same 
be  stricken,  his  ftiilnre  to  renew  the  motion  to 
strike  at  the  close  of  the  trial  did  not  amount 
to  a  waiver  of  the  error. 

[Ed.  Not& — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  SI  102,  262.1 

8.  Appsai.  —  Admission  or  Imfbopkb  Bti- 

DEHC:&-<30BBIOnON  OF  BBBOB. 

The  error  In  admitting  hearsay  evidence  is 
not  cured  by  the  snbseguent  admission  of  the 
testimony  of  a  witness  testifying  to  the  same 
fact  from  his  own  knowledge. 

4.  TUAI.  —  iHRBUOnOHS— OZBOUUSIAHTIAL 

Where  negligence  is  sooght  to  be  shown  by 
circumstantial  evidence,  an  Instruction  author- 
ising the  jnry  to  take  each  particular  citcum- 
■tance  separately  and  subject  it  to  the  test  as 
to  whether  It  Is  consistent  with  the  ezerdse  of 
due  care,  and  that,  if  It  is,  its  value  as  evidence 
is  destroyed,  is  erroneous  for  all  the  circum- 
stances, when  viewed  tcwether,  may  not  be  in- 
consistent with  the  conclusion  of  negligence. 
6.  Mabtxb  asd  SmvANT  — Injubt  to  Skbt- 

AHT— B  VTDBNCE— IhBTBUCTION  B. 

The  testimony  of  ftn  experienced  trainman, 
suing  for  injuries  received  in  consequence  of  the 
aud&n  eheoing  of  the  ti^n  due  to  the  negli- 
gent application  of  the  air  brakes,  that  the 
check  was  the  result  of  the  sudden  application 
of  the  air  brakes,  and  that  he  could  tell  when 
the  afr  was  set  on  a  car,  was  direct  evidence 
showing  the  sudden  cfaeeMng  of  the  speed  of 
the  train,  though  he  did  not  see  the  engineer 
apply  the  brakes,  and  an  instruction  directing 
the  jury  to  consider  the  evidence  as  circumstan- 
tial was  misleadiiv* 

Appes]  from  District  Court.  Unn  Coanty; 
B.  H.  Miller,  Judge. 

Action  at  law  to  recorer  damages  for  pei^ 
sonal  Injuries  recelred  in  defendant's  serrice. 
There  was  a  Terdlct  and  judgment  for  de- 
fendant and  plaintiff  appeala  Reversed. 

F.  L.  Anderson  and  Dawley,  Hubbard  A 
Wheeler,  for  appellant.  J.  0.  Cook  and  H. 
Loomls,  for  appellee. 

WEAYBB,  J.  Johnson  was  In  the  defend- 
ant's serrice  as  a  railway  brakeman.  At  the 
time  of  the  accident  be  was  employed  <m  a 
treit^t  train  moving  from  Marlon  to  Ot> 
tnmwa.  The  train  was  a  heavy  one  and  be- 
log  palled  biy  two  ei^lnes.  On  approaching 
the  station  at  Slgonmey.*  Johnson,  acting  as 
he  claims  In  the  line  of  his  duty  as  brake- 
man,  went  out  npon  the  top  of  a  box  car  at 
or  near  the  rear  end  of  the  train  and  passed 
tram  ear  to  car  In  the  direction  of  the  en- 
gines. In  tiie  coarse  of  this  trip  he  was 
snddenly  precipitated  forward  from  the  top 
of  a  box  car  down  apon  a  flat  car  w  coal 
106M.W^-83 


ratik  Immediately  In  front  of  ear  tnm 
which  be  was  thrown,  and  sastalned  the  al- 
leged injarles  on  which  this  action  Is  based. 
The  negligence  charged  against  defendant 
Is:  (1)  In  the  nnnecessary  and  nmisnal  ap- 
plication of  the  air  brake  by  the  etvlneer, 
and  the  sodden  and  rlolent  stoi^tlng  or  re- 
tarding of  the  speed  of  the  train,  whereby 
Johnson  was  thrown  forward  from  the  box 
car ;  (2)  In  falling  to  have  a  snffldent  number 
of  the  cars  eqnliqped  with  efficient  automatic 
brakes;  and  (8)  In  employing  and  oontlnalnK 
In  Its  ranploymrat  an  tocompetoit  and  reck- 
less engineer.  Issoe  was  taken  by  the  de- 
fendant iQKm  all  the  plalntUTs  allegations 
of  negligence,  and  the  cause  was  tried  to  a 
iory.  The  exceptions  argued  by  ^ipellant 
are  too  numerous  for  discussion  In  detail 
without  unduly  extending  this  opinion,  and 
we  will  confine  oar  attoitlwi  to  those  quea- 
tloiu  which  seem  to  be  dedslTe  of  the  aK)eal. 

1.  Among  flie  witnesses  testifying  In  be- 
half of  appellee  was  Its  car  accountant  at 
the  gqwral  offices  of  tl|e  emnpany  In  the 
dty  of  Chicago,  IlL  It  Is  conceded  that  this 
man  had  no  persiHtal  knowledge  as  to  what 
cars  ctmiposed  the  train  and  had  nern  ex- 
amined than,  yet  be  was  pennltted  to  testify 
In  great  detail  as  to  their  equipment  with  air 
brakes.  '  He  was  also  allowed  to  glre  It  as 
his  opinion  that  the  "foreign  cars,"  or  cars 
of  other  roads  making  ap  a  part  of  the  train, 
"must  have  been"  thus  equipped.  Bach  In- 
tmogatoiy  calling  for  this  evidence  was  ob- 
jected to  at  the  time,  and  the  objection  was 
OTermled  with  a  suggestion  on  part  of  the 
court  that,  if  defmdant  did  not  make  It 
competent,  it  would  "go  out"  At  the  close 
of  this  witness'  testimony  the  plaintiff  re- 
newed the  objection  and  moved  to  strike  the 
answers  which  had  been  given.  The  (Ejec- 
tion and  motion  wera  overruled  with  the 
same  reservation  by  the  court  That  the 
testimony  was  Incompetent  and  Its  admission 
erroneous  Is  too  clear  to  require  argument 
If  a  witness  may  be  heard  to  testify  to 
physical  condition  or  equipment  of  cars  which 
he  has  never  seen  or  oamlned,  then  all  the 
rales  against  hearsay  evidence  and  mere  con- 
clu^niB  and  oplidons  may  as  well  be  blotted 
from  the  books.  The  witness  was  not  called. 
DOT  did  he  testify  as  an  expert  as  to  the 
manner  In  which  freight  cars  In  general  are 
constructsd  and  equipped,  but  he  imdertocA, 
from  the  reports  and  records  to  be  found  in 
his  office  and  from  his  knowledge  of  freight 
cars  In  gtaieral,  to  tell  the  jury  just  how 
these  particular  cars  which  he  had  never 
Been  were  or  must  have  been  equipped.  It 
is  hard  to  coucelve  on  wbat  theory  this  mat- 
ter could  have  been  offered  or  admitted  In 
evidence^  or  how  It  could  hare  been  made 
competent  for  any  parpoee.  Wbm  ttie  wit- 
ness clearly  disclosed  that  he  had  no  personal 
knowledge  of  the  facte  to  which  he  assumed 
to  testify,  tiien  there  was  no  possible  way 
of  making  his  answers  competent  over  the 
plaintiff's  objection,  and  they  should  hare 
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be^  ruled  out  It  Is  said,  bowever,  that 
coucetUng  the  Incompetency  of  the  evidence 
plaintiff  should  have  renewed  Ms  motion  to 
exclude  It  at  the  cloee  of  the  trial,  and  tail- 
ing BO  to  do  the  objection  ta  waived.  We 
think  this  case  does  not  call  for  an  applica- 
tion of  the  mte  relied  npon  by  the  appellee. 
The  antboritles  dted  go  to  the  effect  that  the 
men  order  of  the  Introduction  of  eridence 
Is  within  the  discretion  of  the  court,  and, 
where  the  testimony  offered  Is  such  as  may 
become  competrait  by  making  a  pn^)«r  pre- 
liminary showing  or  laying  the  proper  foon- 
datlon,  the  trial  court  may  wltbln  reasonable 
bounds  po'mlt  a  change  In  the  usnal  and 
natural  order  of  proof.  Cramer  t.  Burling- 
ton, 42  Iowa,  S19;  Bntledge  t.  Bvans,  11 
Iowa,  287;  Corr  v.  B.  R.  (Iowa)  103  N.  W. 
1008;  LnndTlck  t.  Ins.  Oo.  dowa)  1(^  M.  W. 
970.  But  where  the  testimony  oJFered  is 
in  its  T«ry  nature  inadmissible  npon  any 
ooncelTable  showing,  we  think  there  is  no 
mle  or  precedent  for  holding  that  the  party 
who  has  made  timely  objection  to  its  Intro- 
dnction,  and  tiiereafter  has  renewed  his  ob- 
jection by  motion  to  strike,  shall  be  de^ed 
to  hare  waived  the  error,  because  he  falls 
to  repeat  the  motion.  In  our  Judgment  such 
a  mle  would  Impose  an  unnecessary,  not  to 
say  nnftilr,  burden  npon  the  party  prejudiced 
by  the  error  cranplalned  of.  It  Is  further 
urged  by  the  aivellee  that  tiie  &tm  was  with- 
out prejudice,  because  the  same  matter  tes- 
tified to  by  the  car  accountant  fn>m  hearsay 
was  afterward  shown  by  a  witness  who  spoke 
of  bis  own  knowledge.  This  contention  is 
but  another  way  of  saying  that,  so  long  aa 
there  Is  any  evidence  given  to  the  Jury  of  an 
alleged  materia]  tact,  the  admission  of  wholly 
Incompetent  evidence  of  the  same  fact  Is 
error  without  prejudice.  No  authority  to 
which  our  attention  has  been  called  goes  to 
thli  extent  and  we  think  the  error  com- 
plained of  was  not  cured.  In  view  of  the 
record  aa  a  whole,  we  should  perhaps  be  dis- 
inclined to  reverse  the  Judgment  below  on 
this  ground,  but,  In  view  of  the  necessity  ot 
a  new  trial  for  reasons  hereinafter  indicated, 
we  think  it  proper  to  rule  upon  the  exception. 

2.  It  was  the  theory  of  pUlntlff  that  the 
engineer  controlling  the  air  brakes  unneces- 
sarily and  without  warning  made  what  Is 
called  in  the  parlance  of  trainmen  an  "emer- 
gency** application  of  the  air  and  checked 
the  speed  of  the  train  so  suddraly  as  to 
throw  Johnson  from  the  box  car.  In  support 
of  this  claim,  Johnson,  who  was  an  ex- 
perienced trainman,  testifled  tliat  the  check 
In  speed  which  threw  him  forward  was  "the 
setting  of  the  air,  stopped  suddenly ;  sudden 
setting  of  the  air,  very  suddenly  and  violent- 
ly. In  the  energency  application  the  brakes 
take  bold  very  severe  at  once.  I  would  call 
It  an  emergency  application."  And  on  cross- 
examination:  "It  was  an  unusual  stop.  It 
was  what  we  call  an  emergency  stoi^rough 
and  quick."  And  again  on  redirect:  "Ton 
can  ten  when  the  air  la  set  on  a  car,  feel  It 


take  hold.  I  believe  tiie  air  was  entiled  in 
the  emerg«K7  because  of  the  manner  in 
which  the  train  stopped."  On  part  of  the 
defendant  testimony  was  offered  tgidlng  to 
show  that  the  emergency  stop  had  not  been 
used,  and  that  the  speed  of  the  train  had 
been  checked  in  the  manner  usual  In  ap- 
proaching a  station.  Upon  this  feature  of 
the  case  the  trial  court,  among  otbo-  things, 
instructed  the  Jury  as  follows:  "(9)  Bven  If 
you  find  It  to  be  a  fact  ttiat  the  box  car  upcm 
which  Johnson  was  riding  bunted  against 
the  car  ahead  of  It,  and  then  imnwdlately 
the  car  in  its  rear  bunted  against  It,  and  thla 
Jolting  of  the  car  caused  Johnson  to  lose 
his  balance  and  fall,  yet  this  cannot  be  re- 
garded by  yon  as  proving  that  oiglneer  Kis- 
singer aivUed  the  air  in  the  anecgency,  or 
otherwise  lmint«)«rly  i^iplled  the  air  tHvkee 
too  violently,  unles»  you  also  find  afllrmative- 
ly  that  such  movement  the  car  is  Incon- 
sistent  with,  and  cannot  be  as  reasonably 
accounted  for  on,  any  other  theory,  for.  If 
snch  movement  of  the  car  as  described  by 
Hr.  Johnson  may  reascmably  have  occurred 
firom  other  causes  than  the  setting  of  the 
brakes,  then  its  mine  aa  drcmnstantlal  evi- 
dence is  destroyed.  (10)  The  testimony  of 
Hr.  Johnson  to  the  ^Itect  that  the  box  car 
that  he  was  on  bunted  against  the  car  ahead 
of  It,  and  then  ttie  car  to  tte  rear  bunted 
against  It  Is  merely  dreomstantlal  evldencew 
which  It  is  claimed  by  the  plaintiff  indicates 
that  engineer  Kissinger  ^d  applied  the  em«- 
gency ;  but  If  the  proof  cAwws  that  such 
movonent  or  action  of  the  car,  vis.,  Its  bunt- 
ing against  the  car  ahead  of  It  and  then 
the  car  to  the  rear  bunting  against  It  may 
also  be  caused  by  the  mere  shutting  off  of 
Uie  steam  on  the  engine^  while  th^  and  the 
forward  cars  w»e  on  a  sharp  curve,  and  the 
car  where  Johnson  was  and  those  to  Uie  rear 
were  on  a  comparatively  straight  track,  and 
this  movement  of  tills  car  Is  as  reastmable 
with  the  one  theory  as  the  other,  then  yon 
are  Instructed  that  you  would  not  he  war- 
ranted in  saying  from  this  testimony  of  Mr. 
Johnson  alone  on  this  point  that  this  move- 
ment of  the  car  tbat  he  was  on  shows  that 
the  engineer  had  applied  the  air  in  the  oner^ 
gency,  because  It  may  have  occurred  from 
another  cauBe."  In  still  otim  InatmctKma 
attentitm  Is  called  to  other  isolated  facta  and 
circumstances  in  the  plaintiff's  case,  and  the 
Jury  are  In  each  Instance  told  In  snbstanee 
that  If  such  particular  fact  or  drcnmstance 
could  be  reasonably  accounted  for  upon  any 
other  theory  than  the  application  of  tiie 
emergency  stop,  then  its  value  as  clrcom- 
Btantlal  evidence  iQ.plfUntiff'B  ftivor  would  be 
destroyed. 

In  onr  judgment  these  Instmctlona  cannot 
be  approved.  In  giving  them,  the  trial  court 
doubtless  relied,  as  do  aroellee's  counsel  in 
argument,  upon  the  rule  laid  down  by  this 
court  in  Asbach  v.  Railroad  Oo^  74  Iowa. 
248,  37  N.  W.  182,  and  followed  In  Rhlnee  v. 
Railroad  Ca,  75  Iowa.  988,  SO  N.  W.  912 
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and  Wheel  an  t.  Railroad  Co.,  85  Iowa,  167, 
52  N.  W.  110.  We  do  not  intend  here  to 
enter  upon  any  dlscasalon  of  the  soundness 
of  the  rule  of  tiie  cited  casM,  but,  accepting 
It  as  the  law  of  thla  state,  consider  whether 
It  was  pn^rly  applied  In  the  case  before 
ua.  An  examination  of  the  precedents  re- 
ferred to  will  readily  demonstrate  that  in 
no  Instance  hare  we  gone  farther  than  to 
bold  that,  where  proof  of  the  alleged  negli- 
gence and  the  resulting  injury  rests  sole^ 
upon  clrctunBtantlal  evidence,  and  the  proT^ 
circumstances  when  taken  as  a  whole  and 
fairly  considered  are  consistent  with  the  ex- 
ercise of  due  care  on  part  of  the  defendant, 
the  plaintiff  cannot  recover.  To  say,  how- 
ever, that  each  particular  l^rcnmstance  con- 
stituting the  array  of  evidence  on  which  the 
plaintiff  relies  may  be  taken  separately  and 
subjected  to  that  test,  and  that  If  it  be 
found  consistent  with  any  other  theory  than 
that  of  negligence  Its  value  as  evidence  is 
destroyed,  is  an  altogether  different  proposi- 
tion. And  this,  it  appears  to  us,  Is  the  vice 
of  the  charge  given  by  the  trial  court  It 
takes  up  one  by  one  the  various  alleged  cir- 
cumstances shown  upon  part  of  plaintiff  and 
tells  the  Jury  that,  if  such  happening  la  one 
which  "might"  have  occurred  from  some 
other  cause  than  the  negligence  charged.  It 
must  be-  disregarded  as  without  probative 
weight  find  value  In  reaching  their  verdict 
It  is  scarcely  too  much  to  say  that.  If  this 
rule  is  to  be  approved,  no  case,  dvll  or 
criminal,  can  ever  be  established  by  clrcumT 
stanttal  evidence.  It  may  easily  happen  that 
each  of  a  series  of  facts  and  circumstances, 
separately  considered  without  reference  to 
other  proved  facts,  may  be  entirely  consistent 
with  due  care,  and  yet  when  viewed  as  a 
whole  may  not  be  inconsistent  with  the  con- 
clusion of  n^ligence. 

We  have  thus  far  dlscnssed  these  instruc- 
tions upon  the  appellee's  theory  that  the 
case  of  the  appellant  is  wholly  dependent 
upon  circumstantial  evidence,  and  that  In- 
structions upon  that  theory  were  called  for; 
but  we  do  not  so  understand  the  record.  The 
plalntiCTs  evidence  upon  the  essential  mat- 
ters of  controversy  Is  direct  and  not  cir- 
cumstantial, and  the  giving  of  instructions 
applicable  only  to  the  latter  was  of  neces- 
sity misleading.  It  is  true  that  plaintiff  does 
not  claim  that  he  saw  the  engineer  move 
the  lever  and  apply  the  air  to  the  brakes, 
bnt  he  does  show  that  he  was  a  trainman  of 
many  years'  experience  and  was  able  to  tell 
by  the  manner  In  which  the  brakes  took  hold 
of  the  wheels  and  the  manner  of  the  stop 
that  the  air  had  been  so  applied.  The  fact 
that  this  testimony  Is  to  some  extent  In  the 
nature  of  a  conclusion,  and  that  such  conclu- 
sion Is  based  on  circumstances  other  than 
actual  observation  of  the  acts  of  the  engineer, 
does  not  serve  to  classify  It  as  circumstan- 
tial evidence.  Speaking  generally,  circum- 
stantial evidence,  In  law,  is  evidence  tend- 
ing to  prove  oollateral  facta  from  which  the 


jury  may  infer  the  existence  or  non^stence 
of  the  fact  in  controversy.  When  employed 
in  any  case,  dvil  or  criminal,  the  witness 
la  confined  to  testimony  concerning  the  col- 
lateral fact  or  facts  relied  upon,  and  the 
inference  to  be  drawn  therefrom  is  for  the 
Jury  alone.  But  when,  as  In  the  present  case, 
he  testifies  to  a  material  fact  in  controversy 
as  of  his  own  knowledge,  its  character  as 
direct  evidence  Is  not  always  lost  simply  be- 
cause It  appears  that  his  statement  is  In 
the  nature  of  a  deduction  from  other  relevant 
facts.  This  Is  especially  true  as  to  the  tes- 
timony of  a  skilled  or  experienced  observo-, 
whether  he  be  testifying  simply  as  an  ex- 
pert or  to  conclusions  based  upon  his  per- 
sonal observation — conclusions  which  accord 
with  the  common  experience  of  those  engaged 
In  the  same  line  of  employment  Not  sight 
alone,  but  all  of  the  senses  contribute  to  a 
man's  knowledge  of  external  circumstances, 
and  it  is  easily  credible  that  a  railway  brake- 
man,  by  long  experience  In  riding  upon  and 
handling  freight  trains,  noting  the  effect  of 
controlling  speed  by  shutting  off  steam,  by 
applying  hand  brakm  and  by  air  applied 
with  varying  degrees  of  force,  may  be  able 
to  distinguish  between  the  methods  employed, 
although  not  In  position' to  see  the  act  by 
which  the  check  or  stop  was  accomplished. 
Snch  testimony,  whatever  Its  value,  and  how- 
ever much  Its  force  may  be  weakened  by 
cross-examination  or  by  the  testimony  of  the 
opposing  witnesses,  is  nevertheless  direct  evi- 
dence. The  instructions  given  by  the  trial 
court  and  above  quoted  are  not  in  harmony 
with  the  views  here  expressed,  and  the  ex- 
ception taken  thereto  must  be  sustained. 

Other  exceptions  have  been  argued,  but  as 
the  questions  ai^ed  are  not  llkeiy  to  arise 
upon  a  new  trial,  we  shall  not  stop  to  note 
them  more  particularly.  We  think  it  proper 
to  suggest  that  the  argiunentaUve  tone  which 
pervades  the  Instructions  as  a  whole  is  one 
which  should  be  avoided.  It  Is  right  and 
proper  that  the  Jury  should  be  warned 
against  allowing  their  verdict  to  be  swayed 
or  Infinenced  by  anything  save  the  evidence 
and  the  instructions  of  the  court  and  that 
their  attention  sbould  be  clearly  and  forcibly 
directed  to  the  rules  laid  down  for  their 
guidance;  but  this  supervision  should  not 
be  pressed  so  far  that  either  party  may 
justly  complain  that  Its  right  to  have  the 
jury  pass  nptm  every  fact  question  in  the 
case  has  been  nndnly  narrowed. 

For  the  reasons  stated  a  new  trial  la 
ordered. 

Reversed. 


BRANDBS  V.  BRANDBS  et  al. 

(Supreme  Court  of  Iowa.  Jan.  IS,  1906.) 

1.  Wills— CoMTBAOT  to  D«vis»— Suffioibk- 
OT  07  Evidence. 

In  an  awlication  by  a  widow  to  have  her 
distributive  snare  of  her  deceased  husband's 
I  estate  set  apart  to  her,  evidence  Oiat  testator 
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had  merely  remarked  to  certain  devisees  that 
be  would  r«Dember  tfa^,  bat  not  indicating 
how,  nor  the  iwrticular  consideration  for  which 
this  should  be  done,  was  too  indefinite  to  show 
that  tha  devise  to  them  was  porauant  to  an 
agreement,  so  as  to  entitle  them  to  have  the 
widow's  dower  set  apart  from  other  property 
than  that  devised. 

2.  WirnsssES  — ConvKBSATions  with  Dbck- 

DBKT. 

Code,  S  4604,  prcdilbits  a  party  to  an  action 
w  tiie  hmiiand  m  audi  party  from  being  ex- 
aminad  aa  a  witness  r^arding  any  personal 
tranBacti<»i  or  commonication  between  such 
witness  and  a  person  at  the  commencement  of 
such  examination  of  deceased,  etc,  against  tha 
encntor,  administrator,  or  heirs  at  law.  ate^ 
of  such  deceased  perstm,  and  provides  that  the 
prohibition  shall  not  extend  to  any  transaction 
or  communication  as  to  which  such  executor, 
etc.,  shall  be  examined  in  his  own  behalf,  or 
aa  to  which  the  testimony  of  such  deceased, 
etc,  shall  be  given  In  evidence.  Held^  that 
where,  in  an  application  to  have  a  widow's 
distributive  share  of  her  deceased  husband's 
estate  set  apart  to  her,  decedent's  daughter 
claimed  that  the  homestead  devised  to  her  was 
so  devised  In  consfderati<m  of  services  by  tux 
rendered  for  decedent  and  his  wife,  such  wife 
was  within  the  protection  of  the  statute,  and 
testimony  of  the  daughter  aa  to  auch  alleged 
agreement  was  iiiadniualbl& 
■8.  Sahk. 

The  fact  that  the  widow  subsequently 
testifled  concerning,  the  same  transaction  did 
not  affect  a  ruling  mstaining  an  objection  to 
such  testimony. 

4.  Wnxa— GoNTBACT  to  Dgvisa— 8u  moiCT- 
cT  OF  Evidence. 
In  an  application  by  a  widow  to  have  her 
distributive  share  of  her  deceased  husband's 
estate  set  apart  to  her,  evidence  examined,  and 
held  sufficient  to  show  an  agreement  between 
her  decedent  and  their  daughter  tor  the  devising 
to  the  latter  by  decedent  of  certain  property  in 
consideration  of  services  rendered  decedent 
6.  Saicb  —  HtnosiBAD  —  Tauditt  ov  Cok- 

TBA.CT. 

▲  contract  to  devise  a  homeatead  in  con- 
sideration of  servim  rendered  l>y  a  devisee  to 

testator  and  his  wife  is  valid. 

[Ed.  Note. — For  cases  in  point  aee  vol.  49, 
Cent  Dig.  WUIs,  fiS  164,  166.] 

6.  Appeai/— Abbtkacf— ENTiTLiHe  GAuaa. 

Where  an  applleatlon  for  admeasurement 
of  dower  was  filed  In  probate,  and  was  there- 
fore at  law,  the  cause  was  properly  entitled  In 
the  abstract  as  at  law. 

A[^eal  from  District  Court,  Lee  County; 
H.  Bank.  Jr.,  Judge. 

Application  of  the  widow  of  WlUlam 
Brandes  to  have  her  distributive  share  in  his 
estate  set  apart  to  her.  Mina  and  Conrad 
Hoyer  and  William  and  Edward  Vogel  re- 
sisted aa  to  certain  lota,  and  In  croaa-petl- 
tlons  prayed  for  affirmative  relief.  The 
crosa-petitiona  were  diamiased,  and  admeaa- 
nrement  of  dower  ordered.  The  above-nam- 
ed crosa-petltloneni  appeal.  Reversed  In 
part 

John  L.  Benbow,  for  appellants.  W.  S. 
Hamilton,  for  appellees  Wm.  0.  Brandea  and 
Wm.  C.  Brandes,  as  admlniatrator  of  the  es- 
tate of  Wm.  Brandes,  deceased.  Hermlng- 
bansen  A  Hmnlnghausen,  for  appellee  Jo- 
haDna  Brandes.  H.  O.  Stempel  for  appel- 
lees Henrr  Brandea  and  Louise  Buctaolta. 


LADD.  J.  Wm.  Brandea  died  November 
11,  1902,  seised  of  lots  Nos.  2  to  18.  inclu- 
sive, in  onUot  1130.  in  the  clt7  of  Ft  Madi- 
BOQ.  On  the  ISth  day  of  October  preceding 
he  had  executed  a  will,  by  the  terms  of  which 
he  gave  the  use  of  his  entire  estate  to  his 
widow  during  her  life,  and  upon  her  death 
lota  2,  17  and  18  to  bis  son  William;  lom 
8,  4,  6,  and  16  to  his  son  Henry;  lota  6,  7, 
8,  and  9  to  his  daughter  Mrs.  Bncholtz;  lots 

10,  11,  and  12,  to  bis  daughter  Mrs.  Hoyer; 
and  a  lot  each  to  the  latter'a  three  aone  by  a 
former  husband.  The  will  was  admitted  to 
probate  Jane  14,  1903.  and  William  Brandes 
was  appointed  administrator  with  the  will 
annexed.  Two  days  later  the  widow  de- 
clined to  take  under  the  will,  and  on  March 
27tb  of  the  same  year  filed  her  application 
in  probate  to  have  her  distributive  share 
of  the  estate  set  apart  to  her.  To  this  de- 
fendant Mrs.  Hoyer  with  her  husband  and 
sons  Interposed  the  plea  that  another  action 
was  pending  in  which  the  rell^  prayed 
should  have  been  aoaght,  and  that  the  ad- 
ministrator had  asked  that  the  land  be  sold 
to  pay  the  debts  of  the  estate,  and  also  a 
motion  to  dlsmlas  on  these  groonda;  but;  as 
no  evidence  whatever  was  offered  or  in- 
troduced In  anpport  of  the  plea  or  motion, 
the  rolii)^  denying  the  plea  and  OTermllng 
the  motion  demand  no  furtba  attention. 

The  answer  set  up  the  contracts  allied 
in  the  orasa-petltlons  by  way  of  defense. 
William  and  Edward  Vogel  In  their  cross- 
petition  alleged  that  the  deceased,  thetc 
grandtether,  because  of  ontaln  matters,  had 
agreed  to  make  provision  for  them  in  his 
wlU,  and  tbvj  prayed  that  tbe  devlae  to  them 
be  adjudged  to  have  been  In  pursuance  of 
said  agreement,  and  that  the  widow's  dow- 
er be  set  apart  from  the  oth»  lots.  Tbe 
evidence  adduced  In  support  of  these  allega- 
tions showed  that  Uie  testator  had  merely 
remarked  tiiat  he  would  remember  them, 
but  did  not  Indicate  how  nor  tbe  particular 
consideration  for  which  this  should  be  done. 
It  was  entirely  too  indefinite  to  entitle  them 
to  the  relief  prayed.  Mra.  Hoyer  alleged 
both  In  her  answer  and  croaa-petitlon  that 
In  the  fall  of  1902  the  deceaaed  and  hia  wife, 
then  residing  in  their  home  on  lota  10  and 

11,  proposed  to  her  that,  if  she  would  move 
there  with  her  family  and  care  for  them  In 
their  old  age.  she  ahonid  have  said  lots  and 
also  lot  12  after  their  death;  that  ahe  ac- 
cepted this  proposition,  and  with  her  family 
moved  on  said  premises  on  the  ISth  of  Octo- 
ber. 1002,  and  did  everything  required  In  the 
care  of  her  father  until  his  death;  that 
thereafter  her  mother  declined  to  eat  at  the 
table  or  to  accept  tbe  care  stipulated  for. 
though  the  cross-petitioner  waa  ready  and 
so  continues  to  furnish  same  In  i>erformance 
of  the  contract,  and  she  prayed  that  the  wid- 
ow be  required  to  Rpedflcally  perform  the 
agreement,  that  she  be  held  to  be  eetopi>ed 
from  claiming  lots  10^  U,  and  12  u  a  part 
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of  her  dlstrlbotlTe  obare.  and  be  required  to 
take  tb»  same  from  otber  lota;  that  the 
abore-named  lota  be  decreed  to  belong  to 
Ura.  Hoyer,  with  the  resnratlon  of  the  nee 
to  Ura.  Brandee  ao  long  aa  she  shall  lire 
and  free  from  the  expenses  of  administration 
and  the  debts  of  the  estate.  The  evidence 
ieavea  no  dontxt  as  to  the  homeatead  <Aar^ 
acter  of  lota  10  and  11.  Aa  no  evidence  waa 
offered  or  introduced  tending  to  show  any 
indebtedness  existed  on  the  part  of  deceased 
or  to  sustain  the  truth  of  the  auction  that 
the  administrate  bad  b^mn  an  action  to 
subject  the  property  to  the  payment  of  debts, 
we  have  no  occasion  to  determine  whether 
the  otber  lots  formed  a  part  of  the  home- 
stead. 

Was  there  such  on  agreement  as  alleged 
by  Mrs.  Hoyer?   Sbe  so  testifled,  and  was 
corroborated  by  her  husband  and  one  of  her 
sons.   The  competency  of  herself  and  hoa- 
band  as  to  any  conversation  with  deceased, 
however,  was  challenged  because  of  section 
4604  of  the  Code,  which  prohibits  a  party 
to  an  action  or  husband  of  such  party  from  be- 
ing examined  "as  a  witness  in  regard  to  any 
personal  transaction  or  communication  be- 
tween such  witness  and  a  person  at  the  com- 
mencement of  such  examination  deceased. 
Insane  or  lunatic,  against  the  ececutor.  ad< 
ministrator,  heir  at  law,  next  of  kin,  assignee, 
legatee,  devisee  or  survivor  of  such  deceased 
person,  or  the  assignee  or  guardian  of  such 
insane  person  or  lunatic.   But  this  prohibi- 
tion shall  not  extend  to  any  transaction  or 
communication  as  to  which  any  such  exec- 
utor, administrator,  heir  at  law,  next  of  kin, 
assignee,  legatee,  devisee,  survivor  or  guard- 
ian shall  be  examined  on  his  own  behalf, 
or  as  to  which  the  testimony  of  such  de- 
ceased or  insane  person  or  lunatic,  shall  be 
given  in  evidence."   The  court  sustained  the 
objection,  but  the  evidence  was  received 
subject  thereto.   Appellants  Insist   that  It 
was  obviated  by  the  fact  that  deceased  had 
performed  the  agreement,  in  so  far  as  pos- 
sible, by  the  execution  of  the  will  which 
had  been  accepted  as  performance  by  Mrs. 
Hoyer,  and  that  the  cross-petition  demand- 
ing  spectflc   performance   was   leveled  at 
his  widow,  Mrs.  Brandea,  only.   But  Mrs. 
Brandes  was  within  the  class  protected  by 
the  statute,  and  the  testimony  related  to  an 
understanding  between  deceased  and  Mrs. 
Hoyer  upon  which  the  decision  of  the  Issues 
In  the  case  necessarily  depended.   Both  must 
have  agreed  to  the  disposition  of  the  home- 
stead in  order  to  bind  either,  and  before 
It  can  be  said  the  will  was  executed  In  per- 
formance of  an  agreement  the  existence  of 
the  argument  must  be  established.  Whether 
deceased  had  undertaken  to  perform  the 
agreement  if  any  there  was,  there  In  no  way 
affected  the  application  of  the  statute,  and 
the  testimony  was  plainly  within  Its  pro- 
hibition. 

It  is  next  contended  that  Mrs.  Brandes, 


by  testifying  concmihig  the  coova-satlon  be- 
tweoi  Mrs.  Ht^er  and  deceased,  waived  the 
protection  of  the  statute.   But,  when  the 
testimony  was  given,  the  wltoesses  were  in- 
competent, and  that  objection  was  rightly 
Boatained.  That  the  widow  subsequently 
testifled  copeeming  the  same  transaction  did 
not  affect  the  ruling  previously  made.  Cana- 
day  V.  Johnson,  40  Iowa,  587;  Wood  v.  Brol- 
Uar,  40  Iowa,  691 ;  In  re  Estate  of  Edwards, 
68  Iowa,  431,  10  N.  W.  198;  Burton  v.  Bald- 
win. 61  Iowa,  283.  16  N.  W.  110  Inde- 
pendent of  the  testimony  of  Mrs.  Hoyer  and 
faoattand  as  to  any  personal  communication 
with  deceased,  however,  the  record  clearly 
shows  that  such  an  agreement  as  is  alleged 
was  entered  into.   Mrs.  Brandes  requested  her 
danghtor  Mrs.  Hoyer,  with  her  family,  "to 
move  down  tben  to  help  take  care  of  them 
In  their  old  age,  and  because  she  was  not 
able  to  take  care  of  hwself  and  father,"  and 
profioaeA  that  "nhey  would  just  have  one 
room,  and  that  the  furniture  they  had  was  to 
be  distributed  aronnd."  At  another  time, 
according  to  Mrs.  Ho^s  account,  "we  were 
to  move  down  there  and  take  care  of  her  be- 
cause she  waa  unable  to  do  her  own  work," 
and,  as  the  "rest  of  the  children  all  had 
houses  of  their  own,  that  we  should  come  and 
stay  and  take  care  of  her  and  father  as 
long  as  they  lived,  and  that  we  should  have 
thataa  our  own  bom&"   Thereafter,  when  Mrs. 
Hoyer  and  family  moved  In  .the  home,  her 
mother  said:  "Well.  I  hope  this  will  be  the 
last  time  that  yon  move,  and  you  can  thank 
me  for  having  your  father  to  make  a  will  so 
that  you  get  the  home"— and  added  that  Mrs. 
H<^r  was  to  get  the  home  place,  including 
the  three  lots.  This  was  repeated  on  several 
occasions.  On  cnMS^samtaiatlon  Mrs.  Hoyer 
stated  that  her  father  had  said  before  sbe 
had  moved  in  that  "they  would  give  us  the 
bouse  and  two  lots,"  and  the  question  was 
asked,  "Tour  mother  had  nothing  to  do  with 
that?"  and  sbe  answered,  "No,  sir."  What 
she  doubtless  Intended  was  with  this  par- 
ticular converaatlon,  fbr  she  had  testified  to 
conversattona  with  the  mother  In  which  the 
proposition  was  distinctly  stated.  It  also  ap- 
peared that  Hoyer  bad  gone  tor  the  notary  to 
draw  the  will  at  Mrs.  Bnmdes'  request,  and 
that  she  had  conveyed  the  lots  to  her  hus- 
band a  few  daya  before  the  will  was  executed 
for  the  express  purpose  of  mabllng  him  to 
dispose  of  them  by  will.  In  the  manner  in- 
dicated therein.  William  Vogel  testified  that 
he  was  preset  at  the  conversation  first  men- 
tioned, and  tiiat  deceased  and  his  wife  then 
said  to  Mrs.  Hoyer  that  they  wanted  "Mr. 
and  Mrs.  Hoyer  to  move  down  there  and  take 
care  of  them,  and  they  were  to  have  all  ttiey 
raised  on  the  place,  except  a  few  lote  that 
William  was  to  have  to  phmt  vegetobles  on. 
and  they  waa  to  support  them  as  Icmg  as  they 
lived,  and  after  their  death  they  were  sup- 
posed to  take  the  houae  In  which  they  lived 
and  three  lots."  He  then  gave  more  in  de- 
tail the  conversatUni.  That  his  testimony 
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was  competent  cannot  be  donbted,  and« 
though  his  statement  as  to  what  Mrs.  Hoyer 
was  to  have  Is  not  definite,  it  is  susceptible 
to  the  Interpretation  that  something  was'sald 
on  the  snbject  Mrs.  Brandes  testified  in  her 
own  behalf,  and,  though  she  dented  send- 
ing Hoyer  for  the  notary,  admlttM  that  she 
deeded  the  lots  to  deceased,  so  that  he  coald 
dispose  of  them  by  will  as  he  did.  She  fur- 
ther testified  that  "the  way  Hoyers  came 
to  live  there,  we  were  both  old  and  feeble, 
and  thought  If  we  got  somebody  to  live  there 
for  the  rent,  why,  then,  there  would  be  some- 
body there  to  cultivate  the  land  and  pay  the 
taxes  and  keep  everything  In  order.  Q. 
What  conversation  did  you  have  with  Mrs. 
Boyet  about  what  they  should  have?  A. 
That  th^  should  have  the  bouse  and  three 
lots,  but  In  the  will  there  was  nothing  made 
as  to  that"  On  cross-examination  she  testi- 
fied, "there  was  no  talk  about  taking  care 
■of  us,"  and  Intimated  that  they  moved  Into 
the  house  upon  their  own  su^estlon. 

No  more  of  the  details  have  been  stated 
than  seems  necessary  for  an  understanding 
of  the  situation.  We  think  that,  aside  from 
the  testimony  of  Mrs.  Hoyer  and  her  hus- 
band to  the  conversation  with  deceased,  the 
proof  fully  establishes  an  agreement  such  as 
alleged  In  the  cross-petition  and  the  perform- 
ance thereof  by  Mrs.  Hoyer  In  so  far  as 
possible.  That  the  conversatiou  with  Mr. 
Brandea  occurred  as  testified  by  Mrs.  Hoyer 
and  her  husband  the  record  leaves  not  a 
particle  of  doubt.  The  only  Issue  open  to 
controversy  is  whether  the  deceased  partici- 
pated In  the  agreement  Mrs.  Hoyer  and 
husband  testified  that  he  was  present  at  the 
conversation  between  the  former  and  her 
mother.  William  Vogel  testified  that  be  par- 
ticipated therein.  This  is  not  denied  by  Mrs. 
Brandes.  On  the  contrary,  she  admits  that 
they,  speaking  of  the  Hoyers,  "were  to 
have  the  bouse  and  three  lots."  In  view  of 
these  circumstances,  together  with  the  exe- 
cution of  the  will  by  deceased  at  her  Instance, 
as  she  declared  giving  Mrs.  Hoyer  the  house 
and  lots  and  the  conveyance  by  Mrs.  Brandes 
to  the  testator  In  order  to  oiable  blm  to 
do  so,  the  only  reasonable  Inferraice  is  that 
be  was  doing  so  in  pursuance  of  the  jffomlae 
ot  himself  and  wlf&  -  As  said,  Mrs.  Hoyer 
and  family  moved  into  the  house  and  took 
possession  of  the  premises  In  pursuance  of 
the  agreement,  and  cared  for  deceased  and 
ills  wife  for  a  time.  The  contract  is  en- 
forceable, even  though  the  property  con- 
stituted a  homestead.  Drake  v.  Painter, 
77  Iowa.  731,  42  N.  W.  626;  Wlnkleman  v. 
Winklemau,  79  Iowa,  319,  44  N.  W.  566;  Chew 
T.  Holt,  111  Iowa.  S64.  82  N.  W.  901.  That 
Mrs.  H<ver  and  husband  did  not  Gontluue 
to  care  for  her  mother  was  no  fault  of 
her  own.  About  two  weeks  after  she  had 
taken  possession  her  sister  arrived,  and  Im- 


mediately discovered  to  Mr&  Brandes  the  In* 
equalities  of  the  will,  and  from  then  on 
there  was  trouble,  which  terminated  in  the 
lattw's  rtfnsal  to  receive  the  benefits  of  the 
agreement,  and  Mrs.  Hoyer's  ronoval  from 
the  plac&  That  she  had  done  what  was  re- 
quired of  her  under  the  agreement  is  not 
qoestioned.  That  she  has  been  ready  and 
willing  at  all  times  to  care  for  the  plaintiff 
is  conclusively  established.  We  are  of  the 
opinion  that  Mrs.  Hoyer  was  entitled  to  a  de- 
cree protecting  her  right  to  the  three  lota 
under  the  provisions  of  the  will,  and  that  the 
widow's  dower  should  be  admeasured  tram 
the  remaining  lotSi 

2.  The  ruling  on  the  motion  to  transfer  to 
the  equi^  side  of  the  calendar  was  correct 
Johnston  v.  Bobuck,  104  Iowa,  62S,  73  M.  W. 
1062.  The  application  for  admeasurement  of 
dower  was  filed  In  probate  and  was  therefore 
at  law.  Entitling  the  cause  in  the  abstract  as 
at  law,  then,  was  correct,  and  the  motion  to 
dismiss  on  this  account  should  be  overruled. 
The  grounds  alleged  in  the  motion  to  strike 
the  abstract  and  affirm  have  heea  so  fre- 
quently held  to  be  without  merit  that  no 
more  is  necessary  than  to  say  the  motion  la 
overruled. 

On  William  and  Edward  Voxel's  appeal, 
affirmed ;  on  the  appeal  of  Mlna  and  Oonrad 
Hoyer.  reveraed. 


HOTBR  et  al.  v.  BBANDBS  et  aL 

(Supreme  Court  of  Iowa.   Jan.  15,  1906.) 

Appeal  from  District  Court  Lee  County; 
Henry  Bank,  Jr..  Judge. 

Action  by  Mlna  Hoyer  and  othm  against 
Johanna  Brandes  and  others.  From  a  Judg- 
ment dismissing  the  petition  and  all  amend- 
ments tiiereto.  plaintiffs  appeaL  Appeal  dis- 
missed. 

John  li.  Ben  bow,  for  appellants.  W.  S. 
Hamilton  and  Hwmlngbansai  &  Httmlng- 
hansoi,  for  appellees. 

FEB  CUBIAM.  This  action  was  begun  by 
Mlim  Hoyer  and  others  praying  for  reli^ 
Identical  with  that  demanded  In  their  cross- 
petitions  In  Brandes  v.  Brandes  and  others 
(determined  at  the  presoit  session  of  oonrt) 
106  N.  W.  499.  Numeroos  amendments  to 
the  petition  were  filed,  demurrers  and  mo- 
tions sustained,  and,  as  plaintiff  finally  re- 
fused to  plead  further,  the  petition  and  all 
amendments  thereto  were  dismissed.  In  view 
of  the  trial  ot  the  Issues  raised  on  their 
merits  in  the  case  mentioned  'and  our  de(d- 
sion  thneln,  the  points  presoited  have  ceased 
to  be  of  any  practical  Interest  They  are 
merely  moot  questions,  for  the  consIderaU<Hi 
of  which  the  time  of  courts  wlU  not  be 
squandered. 

The  appeal  will  therefore  be  dtamissed. 
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HBNDBIGKSON  r.  UNITED  STATISS 

GYPSUM  CO. 
(Sapreme  Coart  of  Iowa.   Dec.  IS,  1005.) 

Mabteb  and  Sbbvaht— Ihjdbies  to  SuTAnr 

— FSLLOW  SsBVAirra. 

An  UEvIoyS  in  a  gypsnm  mine,  wboae  dntj 
It  wai  to  loosen  the  rock  by  blasting,  was  a 
fellow  eervant  with  an  employ^  engaged  in  re- 
moving the  loosened  rock,  so  that  their  em- 
ployer waa  not  liable  for  an  injnrr  to  tba  latter, 
caused  bj  ths  negUgence  ot  tha  f  ormar. 

[Ed.  Nota-^For  eases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Serran^  |  ^1.] 

Appeal  from  District  Court,  Webster  Coun- 
ty;  J.  H.  Richard,  Judge. 

Action  at  law  for  damagee  on  accoont  of 
«  p«80i»l  Injury.  There  wag  a  directed 
verdict  at  the  close  of  the  evidence  for  plain- 
tiff, and  Judgment  ft>r  costs  in  favor  ot  de- 
fendant  Plaintiff  appeals.  Affirmed. 

Wm.  T.  Chantland  and  Mitchell  &  Hacklor, 
for  appellant  Carr,  Parker,  Hewitt  & 
Wright  and  Heal^  Bros.  &  Kellebw,  for 
Appellee. 

BISHOP.  J.  Defendant  Is  engaged  in  op- 
-eratlog  a  gypsnm  mine  in  Webster  county. 
The  strata  being  mined  out  is  about  70  feet 
below  the  surface.  From  the  foot  ot  the 
shaft  one  or  more  entries  extend  out  into 
the  strata,  and  opening  Into  such  entries 
rooms  are  cut  on  elthor  side,  from  which 
the  gypsum  is  taken.  It  seems  that  at  the 
time  in  question,  and  for  some  time  before, 
the  manner  of  doing  the  work  was  by  blast- 
ing with  some  explosive  material;  the  por- 
tions of  rock  60  broken  being  then  gathered 
up  and  removed  from  the  room  to  the  sur- 
face. The  blasting  was  la  charge  of  two  of 
-the  employte  of  defendant,  and  several  shots 
were  fired  each  day.  The  work  of  removing 
the  rock  was  being  done  by  plaintiff  and  an- 
other employe  of  defendant  It  appears  that 
the  men  who  were  engaged  in  blasting,  when 
ready  to  fire  a  shot  were  accustomed  to  cry, 
"flrel"  as  a  warning  to  other  employ^  to 
retire  from  the  vicinity  of  the  room  where 
the  explosion  was  to  take  place.  On  the  oc- 
casion in  question  it  was  known  to  plaintiff 
and  the  employ^  engaged  with  him  that  a 
shot  was  about  to  be  fired  in  a  room  near 
where  they  were  at  work,  and,  as  plaintiff 
says,  they  were  waiting  to  hear  the  accus- 
tomed cry  as  a  signal  to  retire  to  a  place 
-of  safety.  For  some  reason,  which  does  not 
appear,  the  shot  was  fired  without  the  warn- 
ing being  given.  Plaintiff  was  struck  on  the 
head  by  a  piece  ot  the  flying  rock,  and  sus- 
tained the  injury  on  account  of  which  he 
seeks  to  recover  In  this  action. 

One  ground  of  the  motion  to  direct  a  ver- 
dict was  that  the  act  of  negligence  shown 
was  that  of  a  fellow  servant  and  not  that 
of  the  defendant  We  think  the  motion  was 
rightly  snstalned.  There  Is  nothing  In  the 
record  to  show  that  any  relation  existed 
•between  those  firing  the  blasts  and  plaintiff, 
-uve  that  of  fellow  workmen.  The  one  was 


employed  to  loosen  the  rock,  and  the  other 
to  remove  It  Both  were  engaged  on  equal 
footing,  doing  the  master's  work.  Such 
cases  are  not  within  the  employer's  liability 
statute,  and  it  is  well  settled  that  for  acci- 
dents tiius  occurring  there  can  be  no  recovery 
against  the  master.  Peterson  v.  Mining  Co., 
50  Iowa,  673 ;  Wi^n  v.  Quarry  Co.,  77  Iowa, 
429,  42  N.  W.  360,  14  Am.  St  Rep.  304;  Fos- 
bnrg  V.  Fuel  Co.,  98  Iowa,  54,  61  N.  W.  400 ; 
Trcka  v.  Railway,  100  Iowa.  205,  69  N.  W. 
422.  The  case  of  Beresford  v.  Coal  Co.,  124 
Iowa,  84,  98  N.  W.  902,  Is  not  in  conflict  with 
the  coQclnslon  here  reached. 
The  Judgment  Is  affirmed. 


In  n  FUSBBLL'S  BSTATB. 

(Sapreme  Court  of  Iowa.  Dec.  16,  IQOS.) 

Wilis— Devise  to  Dkbtob  —  Bankbuptct  — 
BrncT. 

Testatrix  devised  certain  land  to  her  daugh- 
ter, provided  that  If  two  notes  held  bv  testatrix 
against  the  daughter  and  her  husband  were  not 
paid  within  a  year  after  testatrix's  death,  the 
executors  should  sell  the  premises  and  from  the 
proceeds  pay  the  principal  and  interest  due 
on  the  notes,  whether  barred  by  limitations  or 
not  sod  loan  the  balance  of  such  proceeds, 
and  pay  the  interest  therefrom  to  the  daughter 
for  life  and  the  remainder  to  her  children.  The 
daughter  failed  to  pay  ihe  notes  within  a  year 
after  the  testatrix's  death,  after  which  the 
daughter  was  adjudged  a  bankrapt  and  dis- 
charged of  h^  d^ta,  and  the  notes  also  became 
barred  by  limitations.  Held,  that  the  daugh- 
ter's discharge  In  bantcruptcy  did  not  constitute 
a  payment  of  the  notes,  nor  bar  the  executors' 
right  to  sell  the  property  under  the  will  and 
deduct  the  notes  from  the  proceeds,  as  required 
thereby. 

Appeal  from  District  Oourt  Fayette  Coun- 
ty; L.  B.  Fellows,  Judge. 

Application  of  the  executors  of  the  estate 
of  Rachel  Fussell,  deceased,  for  an  order 
directing  the  sale  of  certain  real  estate. 
It  was  denied,  and  the  aecntors  appeal. 
Reversed. 

Hancock  &  Birss,  for  appellnntFi.  Jay  Oook 
and  Clements  &  Clements,  for  appellee. 

LADD.  J.  Rachel  Fussell  died  testate  De- 
cember 15,  1902.  Her  will  beflrlog  date 
January  24,  1898,  was  admitted  to  probate, 
and  Martin  H.  and  Horton  V.  Fussell  ap- 
pointed executors.  The  flftb  clause  devised 
certain  real  estate  to  her  daughter,  Dorcas 
Stansberry,  "to  have  and  to  hold  to  her  the 
Bald  Dorcas  Stansberry  during  her  natural 
life,  with  remainder  to  her  children,  share 
and  share  alike.  Provided,  however,  that  In 
case  the  two  promissory  notes  held  and  own- 
ed by  me  against  the  said  Dorcas  Stansberry 
and  L.  L.  Stansberry  shall  not  have  been 
paid  within  one  year  after  my  decease,  then 
I  authorize  and  empower  my  said  executors 
to  sell  the  premises  hereinbefore  described 
In  River  addition  to  Fayette,  and  the  half 
of  the  vacated  street  last  described,  and  from 
the  proceeds  thereof  to  pay  the  principal  and 
interest  that  sliall  then  be  due  on  said  notes 
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(whether  Bald  notes  shall  then  be  barred  by 
tbe  statutes  of  llmitatloii  or  not)*  and  tbe 
sarplns.  If  any,  shall  he  loaned  by  SQdH 
executors,  and  tbe  Interest  paid  to  said  Dof^ 
cas  Stansbenr  during  ber  llf«tlm^  and  tbe 
remainder  aball  be  the  property  of  het  chil- 
dren at  her  death,  share  and  share  alike.'* 

The  notes  referred  to  were  executed  Janu- 
ary 27»  1862.  for  f224  each,  with  interest, 
tbe  one  payable  February  1,  1893.  and  the 
other  a  year  latw.  The  devisee  failed  to 
make  payment  within  the  year  after  testa- 
Mx's  death  and  thla  actW  was  besnn  In 
which  the  executors  prayed.  fiHr  an  order  to 
sell  the  property  as  directed  1^  tbe  wllL 
Thereupon,  It  was  stipulated  that  Mrs.  Stans- 
berry  had  been  adjudged  a  bankrupt  Septem- 
bw  1002,  and  was  discharged  as  such  In 
January  or  February.  1908.  Contrary  to  the 
ruling  of  the  district  court,  this  furnished 
no  defrase.  The  ^Uscharge  in  bankruptcy  did 
not  operate  as  an  extlngnlahmmt  ct  the  debt; 
It  merely  destroyed  the  remedy  by  enabling 
the  debtor  to  plead  the  discharge  In  bar. 
Bush  T.  Stanley,  122  HL  408,  18  M.  B.  249; 
Fanners'  &  Mechanics*  Bank  r.  Flint,  17 
Vt  SOS,  44  Am.  Dec.  851.  See  collection  of 
cases  in  16  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  789.  While  the  legal  obligation  to  pay 
Is  gone,  the  moral  obligation  remained  pre- 
cisely as  before,  for  the  debt  is  still  nnpald, 
and  constituted  a  snffldent  consideration  to 
support  a  new  promise  to  pay  ttie  same  as  In 
the  case  of  a  debt  barred  by  the  statute  of 
limitations.  This  being  true,  tbe  notes  of 
the  devisee,  notwithstanding  her  discharge  in 
bankruptcy,  vren  never  paid.  More,  th^ 
were  still  enforceable  against  L.  L.  Stans- 
b«ry.  In  makli^;  the  devise,  teataMz  bad 
the  right  to  Impose  such  condltlims  as  she 
might  cSiooae.  She  exercised  this  right,  and 
directed  that  upon  the  omission  to  pay.  the 
property  should  be  sold,  and  the  amount  of 
the  notes  deducted  from  the  proceeds.  This 
was  tantomount  to  treating  the  df>bt  as  an 
advanoonent  to  be  taken  from  the  devisees' 
portion  of  the  estate,  and  it  Is  well  settled 
that  an  indebtedness  of  an  heir  to  a  dece- 
dent, even  though  the  former  haa  obtained  a 
discharge  in  bankruptcy,  Is  to  be  regarded 
as  an  asset  of  the  estate,  In  so  far  as  that 
it  should  be  deducted  from  the  distributive 
share  of  such  heir.  C5otirtiiey  v.  Withlans, 
3  Hare,  639;  Smith  v.  Kearney,  2  Barb.  Cb. 
533;  Wilson  v.  Kelly,  16  S.  0.  216. 

Were  this  an  action  on  the  notes,  the  plea 
In  bar  of  either  of  the  statute  of  limitations 
or  the  discharge  in  bankruptcy  would  be 
good.  But  it  is  merely  an  application  for 
an  order  of  tbe  court  to  carry  out  tbe  terms 
of  a  will  which  speaking  as  of  tbe  date  of 
testatrix's  death  explicitly  required  tbe  sale 
of  the  land,  upon  the  failure  to  pay  the  notes 
within  the  year.  The  notes  were  not  paid, 
and  we  know  of  no  reason  for  not  giving 
effect  to  the  testatrix's  will.  Appellee  ar- 
raes  that  by  exprenly  mentioning  the  bar 
of  the  statute  of  llmltatlona,  other  pleas  In 


bar  were  intended  to  be  allowed.  This  can- 
not be  so,  because  Inconsistent  with  the  evi- 
dent design  of  CTftcOng  actual  pi^moit  It 
Ifl  also  suggested  that  tbe  devisee's  children 
should  have  been  made  parties.  In  the  ab- 
sence of  any  showing  that  she  had  any.  we 
cannot  assume  that  tbe  neecesary  parties 
were  not  before  the  court  An  order  should 
have  been  entered  directing  the  sale  of  tbe 
land  as  prayed. 
Reversed. 


ATKINSON  T.  McNIDBB  et  aL 
(Supreme  Conrt  of  Iowa.  Dac.  16,  190BL) 

1.  FBAunoum  OoNvxrAROBB  —  InmiT  or 

Obantke. 

To  obtain  the  settliig  aside  of  a  conveyance 
as  fraudulent  against  dredltors,  plaintiff  must 
prove,  not  only  that  the  grantor  made  the  deed 
with.  lot«at  to  hindw,  delay,  and  defraud  tiis 

creditors,  but  also  that  the  grantee  participated 
In  such  intent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Oent  Dig.  Fraudulent  Conveyances,  t  493.] 

2.  Saub--Oohvbt^ob  bt  Insolvent  Dkbtok. 

An  insolvent  debtor  has  a  right  to  turn 
over  his  proper^  in  good  ^aitb  in  p^rment  of 
an  honest  debt,  though  other  creditors  are  there- 
by hindered  or  delayed  in  the  collection  of  tbelr 
debts. 

[Ed.  Note.— For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Fraudulent  Conveyances,  |  870^] 

8.  Saiub—Faixubb  id  Bicobd  Couvktaito^ 

BnKCi. 

A  pre-existing  creditor,  who  has  in  no  way 
changed  his  position  from  the  time  the  in- 
debtedness to  him  was  evidenced  by  tbe  debtor's 
notes  and  the  time  such  creditor  takes  confes- 
sion of  judgment,  cannot  assail  the  validity  of 
an  intervening  conveyance  by  the  debtor  to  an- 
other creditor  because  such  conveyance  was  not 
recorded  until  a  few  days  prior  to  the  confe». 
sion  of  jn^ment,  even  though  the  failure  to 
record  was  pursuant  to  an  agreement  to  that 
effect. 

4.  SAUE— StTFTICIBHCT  OF  BviDBnOB. 

In  an  action  to  set  aside  a  conveyance  of 
land  as  fraudulent  to  creditors,  evidence  ex- 
amined, and  held  insufficient  to  show  tliat  the 
conveyance  was  fraudulent. 

Appeal  from  District  Court  Cerro  QorAo 
County;  J.  F.  Clyde.  Judge. 

Action  in  equity  to  set  aside  a  conv^ance 
of  real  estate  as  in  fraud  of  creditors.  There 
was  a  decree  in  favor  of  defendants,  die- 
missing  the  petition,  and  tor  coats,  and  tiie 
plaintiff  appeals.  Affirmed. 

Glass,  McGonlogue  &  Witwer,  tor  appellanL 
Cliggltt^  Bule  &  Eeeler,  for  ajn^lees. 

BISHOP,  J.  Briefly  stated,  the  facta  out 
of  which  tbls  controversy  grows  are  these: 
On  April  11,  1903,  J.  H.  Atkinson,  a  tobacco 
dealw  at  Mason  City,  was  Indebted  to  tbe 
defendant  the  First  Nattonal  Bank  ot  Masm 
City,  of  which  bank  the  defendant  McNlder 
was  president,  in  tbe  sum  of  $3,600.  The 
Indebtedness  was  represented  by  an  overdue 
note  for  $2,250,  and  an  overdraft  In  tbe 
bank  made  up  the  balance;  On  tiiat  day  a 
new  note  was  takm  In  the  name  of  UcNlder 
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for  the  fall  amoant  of  the  indebtedness. 
As  security  for  said  note,  there  was  executed 
and  dedirered  by  Atkinson  to  McNider  a 
conveyance — ^In  form  a  warranty  deed— of 
the  premises  in  qnestioD,  which  conalsts  of 
an  undivided  interest  in  the  bank  bolldlng 
and  lot  occapied  by  the  defendant  bank  In 
Mason  City.  The  only  testimony  on  the  aub- 
}CfCt  makes  the  Taloe  of  said  property  less 
than  the  amount  of  the  Indebtedness  as 
represented  by  the  note  so  ezecnted.  The 
bona  fides  of  the  indebtedness  Is  not  ques- 
tioned, and,  in  explanation  of  the  fact  ttiat 
the  note  and  deed  was  taken  in  his  name, 
McNider  testified  that  as  between  himself 
and  the  bank,  and  for  reasons  of  his  own, 
he  bad  assumed  the  Atkinson  indebtedness 
dne  to  the  bank.  The  deed  was  not  put  on 
record  until  November  13,  1903.  It  awJears 
that  prior  to  making  of  such  note  and  deed 
AtklnaoD  was  Indebted  to  plaintiff,  his  aietor, 
on  a  note  for  $600.  He  also  bad  In  his  hands 
$300  belonging  to  plaintiff,  and  the  further 
sum  of  $300  belonging  to  another  sister. 
These  latter  sums  had  come  Into  his  hands 
In  some  way  as  agent  or  trustee,  and  were 
proceeds  of  their  mother's  estate.  On  March 
31,  1903,  Atkinson  gare  to  plaintiff  a  demand 
note  for  the  a^egate  of  the  several  sums 
due  her,  and  also  gave  a  demand  note  to 
his  other  sister  for  the  sum  fu  his  possession 
belonging  to  her.  This  latter  note  was  sub- 
sequently assigned  to  plaintiff.  On  November 
16.  1903,  plaintiff  obtained  Judgment  on 
said  notes  by  confession.  In  the  meantime 
Al&lnson  had  failed  In  business,  and,  being 
unable  to  collect  her  Judgment  by  executiiHi, 
plaintiff  brought  this  action. 

As  already  stated,  counsel  for  appellant 
do  not  questlcai  the  consideration  fbr  the 
deed.  It  la  their  contention  that  the  same 
should  be  held  void  because  made  and  re- 
cetved  with  the  Intent  to  defraud  creditors. 
And  the  prayer  of  the  petition  Is,  In  tibe  al- 
tematlTe,  for  a  decree  setting  aside  the  con- 
veyance and  the  establishment  of  tlie  lien 
of  her  Judgment  on  the  property*  <a.  If  this 
may  not  be  done*  that  the  Interest  of  iScr 
Uidex  as  mortgagee  be  ascertained,  and  the 
inn^ierty  sold;  the  balance,  If  any  remain- 
ing over,  to  be  paid  to  her.  The  defendant 
asserts  the  bona  fldea  of  the  transaction  on 
bis  part,  and,  further,  be  assorts  that  about 
July,  1903,  it  was  agreed  between  himself 
and  Atidnson  that  the  deed  should  be  held 
to  be  an  absolute  conveyance  of  the  prc^terl^, 
and  accordingly  that  the  note  Indebtedness 
from  that  tbne  should  be  regarded  as  paid 
and  canceled.  We  need  not  stop  to  consider 
the  relations- between  McNider  and  the  de- 
fendant bank  as  to  the  Atkinson  Indebted- 
ness. In  view  of  the  fact  that  the  business 
was  conducted  by  McNider,  it  can  make  no 
difference  to  plaintiff  whether  he  was  acting 
for  himself  or  as  trustee  for  the  bank.  That 
plaintiff  might  recovw.  It  was  Incumbent  on 
bar  to  prove,  not  only  that  J.  H.  Atkinson 


executed  and  delivered  the  deed  to  McNider 
with  Intent  to  hinder,  delay,  and  defraud 
his  creditors,  but  it  must  have  been  made  to 
appear  that  the  defendant  participated  In 
such  intent.  This  rule  Is  elementary.  Wait 
on  Fr.  Conveyances,  p.  858;  14  Am.  &  Eng. 
Ency.  286. 

As  to  Atkinson,  plaintiff  relies  upon  the 
fact  of  his  known  insolvency,  and  that  he 
was  a  par^  to  the  withholding  the  deed  from 
record,  and  keeping  secret  the  fact  of  the  ex- 
istence thereof.  Such  facts,  if  proven,  are 
Inenfflctent  to  establish  the  allegation  as 
made  by  her.  An  insolvent  debtor  has  a 
right  to  turn  over  his  property  in  good-faltb 
payment  of  an  honest  debt;  and  this,  al- 
tlitijgh  other  creditors  are  hindered  or  de- 
layed In  the  collection  of  their  debts  as  a 
resnlt  thereof.  Walt  on  Fr.  Conveyances,  p. 
27;  14  Am.  &  Eng.  Ency.  20S.  As  already 
stated,  plaintiff  was  a  pre-existing  ccedltor, 
and  there  Is  no  proof  that  she  changed  her 
positi<Hi  In  any  way  from  the  time  the  in- 
debtedness to  her  and  to  her  sister  was  put 
Into  notes  on  March  Slst  until  she  took  con- 
fession of  Judgment  in  November.  Under 
such  drcnmstancee  she  cannot  assail  the 
validity  of  the  deed  because  not  sooner  re- 
corded, and  this  would  be  true,  even  though 
the  failure  to  record  was  pursuant  to  an 
agreement  to  that  effect  Gamer  v.  Pry,  104 
Iowa,  615,  78  N.  W.  1079.  But  here  there 
was  no  proof  of  an  agreement  to  the  effect 
that  the  deed  should  be  withheld  from  record. 
As  shown  by  the  record,  all  that  was  said 
npon  the  subject  at  best  was  that,  as  testi- 
fied to  by  him,  Atkinson  asked  McNider  at 
the  time  of  execution  If  it  was  necessary  to 
record,  and  the  latter  replied  that  It  was 
not  necessary.  McNider  declares  that  noth- 
ing was  said  upon  the  subject 

As  to  defendants,  there  is  nothing  in  the 
record  to  show  that  McNider  knew  of  any 
other  Indebtedness  <ni  the  part  of  Atkinson 
at  the  time  he  to<^  the  deed.  He  explains 
his  conduct  In  withholding  the  deed  from 
record  by  saying  that  he  was  trying  to  buy 
the  undivided  Interssts  of  other  owners,  and 
did  not  want  than  to  be  advised  of  the  deal 
between  himself  and  Atkinson.  Now,  had  he 
known  of  the  Insolvency  of  Atkinson,  It  would 
have  been  a  good  reason  for  bis  taking  se- 
curity, rather  flian  a  drcumstance  forbidding 
him  to  do  so.  Ward  v.  Parkra-  (Iowa)  103 
N.  W.  104.  And  the  mere  fact  of  his  failure 
to  record  could  not  be  taken  advantage  of, 
except  by  some  creditor  who  had  changed 
position  or  extended  credit  on  the  strength 
of  Atkinson's  ownership  of  the  property. 
Mull  V.  Dooley,  89  Iowa,  812,  66  N.  W.  613; 
Lemert  t.  McKibben,  91  Iowa.  840,  S9  N.  W. 
207;  Ward  v.  Parker,  supra.  It  Is  the  evi- 
dence of  both  Atkinson  and  HcNlder  that 
before  record  was  made  it  was  agreed  the 
deed  should  be  r^rded  as  an  absolute  con- 
veyance,  and  this  no  witness  disputes. 

We  conclude  that  plaintiff  has  not  sus- 
tained the  irardok  assumed  by  bar  of  show- 
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ing  tin  conveyance  frandnlent  as  to  ha.  If 
we  should  concede,  as  contended  for  in  argn- 
ment  by  b«r  connsel,  tbat  the  tranaacUon 
was  unusual,  or  that  inbenntlr  It  was  OQea 
to  suspicion,  such  would  not  be  sufficient 
SuspldoQ  la  not  enough.  Fraud  must  be 
proven.  Ehnrtta  v.  Hall  (Iowa)  102  N.  W. 
620;  OUuA  V.  Ford  (Iowa)  102  N.  W.  421. 

Tbe  decree  meets  with  onr  approval,  and  it 
is  affirmed. 


STATB  T.  BABELBT. 
(Supreme  Court  of  Iowa.  Dec.  16,  1906.) 

1.  Cbihinal  Law— Appeal— Habmless  £!b- 
BOB— Yksdict. 

Where  the  erldence  la  safficlent  to  Joatlfr 
a  conviction  of  rape,  accused  cannot  complain 
of  a  conviction  for  aaaault  with  Intent  to  rapOk 

2.  BAFB-^ABBJbm.T  WITH  INTINT  TO  BAPI^ 
BVIDENOB— SuFVionncT. 

On  a  trial  for  rape,  the  evidence  showed 
that  the  prosecutrix  made  no  outcry  and  was 
lying  quietly  beneath  accused  when  discovered 
by  her  mother;  but  the  jury  might  have  con- 
cluded that  accused,  !n  seizing  the  proeecutrlz, 
intended  to  rape  her,  and  that  she  finally  yielded 
her  consent  to  what  was  done  afterwardSt  or 
the  jury  n^ht  have  accepted  the  testimony  of 
accoB^  that,  though  In  poiritlon,  penetration, 
bad  not  been  undertalran  when  be  was  dii- 
oovered.  HM,  that  a  conviction  of  assault  with 
tnt^t  to  rape  was  justified. 

8.  InDIOTHBNT  —  DiFFEBENT  OrFEMSBS  In- 

OLUDED  m  OFransE  Cbabqed. 

The  offense  of  aaaault  and  battery  is  In- 
cluded In  an  Indictment  for  rape. 

4.  RaPB— iKBTBUCnOKS— LBSSBB  OFFENSE. 

Where,  on  a  trial  for  rape,  the  evidence  was 
such  that  the  jury  misht  have  found  accused 
guilty  of  assault  and  oattery,  the  refusal  to 
submit  the  issue  whether  bia  was  guilty  of 
assault  and  battery  was  prejudicial  error. 
6.  Sake  — EviDEnoE  — ADinflsiBiUTT— Dbo- 

LABATI0N8  OF  PbOSECVTBIX. 

The  statement  of  a  witness  on  a  trial  for 
rape  tbat  the  prosecutrix  stated  that  accused 
entered  her  private  parts  with  bib  prirate  parts 
against  her  will,  being  in  effect  a  statement  that 
intercourse  was  had  forcibly,  was  admissible. 

[Ed  Note. — For  cases  in  point,  see  voL  41* 
Cent  Dig.  Rape,  H  67,  68.] 
6.  Save. 

On  a  trial  for  rape,  it  Is  error  to  permit 
a  witness  to  state  that  the  prosecutrix,  shortly 
after  the  occurrence,  had  said  tbat  accused  baa 
torn  her  dotbes,  it  being  a  detail  of  the  o(> 
cnrrence. 

[Ed.  Note. — For  cases  In  point,  see  voL  41, 
Cent.  Dig.  Rape.  {8  67,  68.] 

Appeal  from  District  Court,  Sac  Comity ; 
EL  M.  Pow^s,  Judge. 

The  defendant  was  convicted  of  an  assault 
with  Intoit  to  commit  rape,  and  q^eala. 
Reversed. 

W.  A.  Helsell,  for  appellant  C.  W.  Mul- 
len, Atty.  Oen.,  and  Lawrmce  De  Graff, 
Asst  Alty.  Gen.,  for  the  State. 

LADD,  J.  The  accused  was  Indicted  for 
rape,  and  convicted  of  an  assault  with  Intent 
to  commit  rape.  It  Is  contmded  that  under 
the  evidence  he  Should  have  bean  convicted 
of  the  blghCT  ofTenae  or  acquitted,  and  that 


for  this  reason  his  conviction  of  the  lower 
offense  Is  not  sustained  1^  the  evidmca 
But  proof  of  bis  gnilt  ct  rape  of  neoenlty 
Included  that  of  every  Included  offense,  and 
he  Is  not  In  a  situation  to  eom^ain  of  tlie 
lailoKy  at  mistake  of  the  Jury  In  Ids  favor. 
Pratt  V.  State,  SI  Ark.  167,  10  S.  W.  283; 
State  V.  Arclier,  64  N.  H.  46B;  Wllaoai  t. 
States  24  Conn.  67;  Cmn.  t.  Cooper,  16  Mass. 
187;  State  v.  Morris  (decided  at  the  pioaont 
term)  106  N.  W.  218.  Bnt  such  a  verdict 
may  Involve  the  credit  to  be  given  the  wit- 
nesses for  tiw  state  to  such  an  coctoit  as 
that  It  should  not  be  allowed  to  stand.  See 
State  V.  Mltcheai.  64  Kan.  616,  88  Pac:  8ia 
where  proeecutrlz's  story  was  Incredible^  and 
the  fhidlng  of  the  Jury  was  held  to  Indteata 
that  it  must  have  been  rejected.  Here  the 
prosecutrix  made  no  outcry,  and  was  iTlng 
quietly  beneath  the  accused  when  cUacovered 
by  her  mother,  and  the  Jury  might  have 
concluded  tbat  In  selsli^  her  leg  when  crawl- 
ing under  the  fence  he  intended  to  commit 
rape,  but  tbat  she  finally  yielded  her  cooaoit 
to  what  was  dime  aftorwar^  (Steto  v.  Cross, 
12  Iowa.  66,  79  Am.  Dec.  61ft;  State  v. 
Atfaerttm,  60  Iowa,  188.  82  Am.  Bep.  184)  ; 
or  the  testimony  of  defendant  tiiat,  tlioiigh 
In  position,  penetration  had  not  been  under- 
taken when  he  was  discovered,  might  liave 
been  acc^»ted  the  Joury..  In  other  words, 
a  portt<m  of  prosecutrix's  story  misfit  have 
been  rejected  u  doubtfuV  and  the  remainder 
accepted  as  true.  The  evidence  cannot  be 
regarded  as  insufficient  on  this  ground. 

2.  The  court  did  not  submit  to  the  Jury 
whether  detttidant  was  guilty  of  assault  and 
battery.  No  doubt  la  entertained  but  that 
this  offense  was  Included  In  tbe  Indlctmoit. 
Indeed,  It  wss  In  the  words  at  tiiat  so  con- 
strued in  Stete  V.  Kyne,  66  Iowa,  616,  68  N. 
W.  42a  See,  also.  State  v.  Mitchell,  68  Iowa, 
116,  26  N.  W.  44;  Stete  v.  McDonough,  IM 
Iowa,  6,  78  N.  W.  867;  State  v.  Wolf,  112 
Iowa,  468,  84  N.  W.  686;  Stete  V.  Trusty, 
118  Iowa,  498,  92  N.  W.  677.  The  evidence 
was  such  tbat  the  defendant  might  have  been 
found  guilty  ot  assault  and  battery,  and 
Stete  V.  Welsh,  78  Iowa,  106,  84  N.  W.  765, 
is  an  anth«1ty  to  tbe  effect  that,  ev^  though 
the  Issue  as  to  his  guilt  of  a  simple  asaanit 
was  submitted.  It  was  prejudicial  error  not 
to  submit  tiie  question  of  his  guilt  of  assault 
and  battoT  also  to  tbe  Jury.  See,  als<^ 
Stete  V.  Desmond,  109  Iowa,  72,  80  N.  W. 
214. 

8.  The  mother  testified  that  prosecutrix, 
when  d^endant  got  off.  mrald  say  nothing, 
but  went  directly  to  the  house  and  there  telk- 
ed.  "Q.  What  did  she  say  to  you  at  the  bouse? 
A.  She  said  ttien  be  bad  tam  her  clothes 
open.  Q.  Did  she  say  anytiilng  else  at  this 
timet  A.  She  said  he  entered  her  private 
parte  vrlttk  his  private  parte  against  her 
will."  These  answera  were  received  over  ob- 
jections, and  a  motion  to  strike  eadi  was 
overruled.  The  last  answer  was  no  more 
in  dfect  than  a  stetemeat  tiiat  Intercourae 
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was  had  fordbly,  and  was  admlsalble.  State 
T.  Watson,  81  Iowa,  380,  46  N.  W.  86S; 
State  T.  Cook,  92  Iowa,  488,  91  N.  W.  180; 
State  V.  Hntcblnson,  06  Iowa,  S67,  64  N.  W. 
010.  The  flnt  answer  should  have  been  ez- 
clnded  as  a  detail  of  the  occurrence.  Proba- 
bly no  prejudice  resulted  from  this  orroTt 
bnt  the  erldenoe  should  be  mduded  on  uottk- 
er  trial. 


STATE  T.  PBRRT. 

(Sopreme  Court  of  Iowa.  Dec.  16»  1905.) 

In<xbt— BrioinoB— SumoiBROT. 

On  a  proseentfon  for  incest,  the  testimonj 
of  prosecntrix  alone  Is  safflcient  to  sustain  a 

conviction. 

[Ed.  Note. — For  cases  In  point,  see  toL  Zt, 
Cent  Dig.  Incest,  |  18.] 

Appeal  from  District  CSourt,  Fremont  Oonn- 

ty;  W.  B.  Green,  Judge. 

The  defendant  appeals  from  a  conrlctlon 
upon  the  charge  of  Incest  AflBrmed. 

Eaton  &  Estes,  for  appellant  Ghas.  W. 
MuUan,  Atty.  Qen.,  and  L.  De  Oraff,  Asst 
Atty.  Qen.,  for  the  State; 

FEB  OUBIAM.  The  principal  contention 
of  the  aivellant  is  that  the  evidence  submit- 
ted to  the  Jury  was  Insufficient  to  Justly  a 
flndfaig  that  he  was  guilty,  as  diacgedt  of  in- 
cest upon  the  peraoa  of  his  daughter.  With 
this  we  are  unable  to  agrefc  The  daughter 
testified  positive^  and  uneauivocally  to  the 
criminal  act,  and  this  alone,  It  the  Jury  be- 
lieved her  story.  Is  sufficient  to  sustain  the 
verdict  State  v.  Hurd,  101  Iowa,  891,  70 
N.  W.  618;  State  v.  Koufans,  108  Iowa,  7ia  78 
N.  W.  8B8L 

Oonnstf  dwell  upon  the  improbability  and 
isoonsistencr  which,  it  is  claimed,  mark  the 
testimiHiy  given  the  daughter;  but  this 
was  a  matter  for  the  consideration  of  ttie  Jury 
alone.  True,  there  may  be  cases  where  the 
testimony  is  upon  tlie  face  of  the  record  so 
clearly  and  manifestly  incredible  that  this 
court  will  refuse  to  give  It  effect;  bat  we 
find  no  Bodi  Mate  of  drcumstances  in  this 
caaa  The  evidence,  even  on  the  part  of  the  de- 
fense, indicates  such  a  shodctng  state  of 
moral  dci^vlty  end  disregard  of  the  common 
decendee  of  life  upon  part  of  most  of  the 
members  ot  this  family  that  much  of  the 
doubt  which  might  othnirlee  be  oitertalned 
nmounlog  the  troth  of  the  girl's  stoxy  Is 
removed.  We  cannot  soy  the  vodict  at  guilty 
Is  without  support 

Complaint  Is  also  made  that  the  eovaVa 
charge  to  the  Jury  is  meag»  and  unfair,  and 
In  several  reafpects  erroneous.  These  matters 
are  mentioned,  bat  not  argued  by  counsel, 
and  we  will  not  go  Into  any  extended  dls- 
cQsslon  of  them.  We  have  examined  each 
paracraph  of  the  charge  in  the  l^ht  of  the 


entire  record,  as  well  as  of  the  criticism 
made  upon  them,  and  we  find  no  error. 

The  appellant  had  a  fair  trial,  was  duly 
convicted,  and  the  Judgment  la  tbKoCore  at- 
flrmed. 


MASSIB  V.  HARRISON  COUNTT  et  aL 
(Supreme  Court  of  Iowa.  Jan.  10,  1906.) 

1.  Taxation— PowBB  or  Sdpxbvisobs  to  Ap- 
point Tax  CoLiiECTOB. 

Under  Code,  |  1407,  providing  that  im- 
mediately after  the  taxes  become  delinqaent 
each  couD^  treasurer  shall  proceed  to  collect 
the  same  07  distress  and  sale,  and  for  this 
purpose  he  may  appoint  one  or  more  collectors 
to  assist  him  in  collecting  the  same.  It  Is  for  the 
county  treasoiw,  by  himself,  or  through  ocrf- 
lectm  appointed  by  him,  or  through  the  sheriff, 
to  make  eollectlDn  of  delinquent  personal  taxes, 
and  the  board  of  supervisors  has  no  authority 
to  enter  Into  a  contract  with  a  collector. 

2.  SaUE— COKFCNSATIOn  or  COIXBOTOB8. 

Where  supervisors  contracted  with  a  tax 

collector  Co  pay  him  a  certain  compensation, 
and  be  ^as  then  given  an  appointment  by  the 
treasurer,  the  compensatimi  provided  in  the 
contract  must  be  construed  as  including  the 
collector's  percentage  authorised  in  direct  terms 
by  the  statute,  so  that  he  was  not  entitled  to 
recover  the  statutory  percentage  In  addition  to 
that  provided  by  contract 
8.  Saw: 

Under  Code,  i  1407,  providing  that  every 
collector  appointed  shall  receive  for  his  services 
and  expenses  the  sum  of  6  per  cent  on  the 
amount  of  all  taxes  paid  over  and  collected  by 
him,  which  percentage  he  shall  collect  from  tibe 
delinquent  taxpayer,  no  contract  can  be  made 
allowing  other  or  greater  compensation  than 
6  per  cent  on  the  amount  collected. 

4.  Counties  —  Oontbaots  of  Euplotuent  — 
poweb  of  boabd  of  supebvibors. 

Under  Code,  S  491,  providing  that  the  board 
of  supervisors  may  authorize  Uie  employment 
of  additional  clerical  help  in  the  office  of  the 
county  treasurer,  does  not  authorise  the  board 
of  supervisors  to  directly  employ  the  clerk  to 
oompile  a  delinquent  tax  list 

5.  Sams— ClkbkEuploted  nx  CoTTitTrTsBAS- 

1JBEB~CoiIPEN8ATION . 

Where  a  clerk  is  employed  by  the  county 
treasurer  Co  make  up  or  compile  a  delinquent 
tax  list  compensation  can  only  be  allowed  as 
authorised  by  statute^ 

6b  Taxatiok  —  Reoovebt  or  Iixioai.  Ooh- 
PEN3ATI0N  Retained  bt  Coluctob. 

Where  a  tax  collector  retained  25  per  cent, 
of  the  amount  of  tax  collected  under  an  illegal 
contract  with  the  board  of  snpervisora  allow- 
ing such  compensation,  the  county  was  entitled 
to  recover  the  amount  In  excess  of  the  5  per 
cent  authorised  by  law  to  be  paid  for  sudt 
services. 

Appeal  from  District  Court,  Harrleon 
Counly;  N.  W.  Macy,  Judge. 

Acti(m  by  plalntlfT  to  recover  a  sum  alleged 
to  be  due  to  blm  as  a  tax  collector  appointed 
by  the  treasurer  of  the  defendant  county. 
The  defoidant  made  answer,  and  also,  by 
way  of  a  counterclaim,  sought  to  recover 
back  m«i^B  alleged  to  have  been  unlawful- 
ly paid  out  of  the  county  treasury  of  said 
county  to  plaintiff.  Trial  being  had,  both 
the  petition  and  the  counterclaim  were  dis- 
missed, and  there  was  Judgment  against 
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plaintiff  for  the  costs  of  tbe  action.  Both 
parties  appeal  Plaintiff  will  be  denominated 
the  appellant  Affirmed  on  plaintiff's  ap- 
peal.  Reversed  on  defendant's  appeal 

J.  &  DeweU,  for  appellant  L.  W.  Fallon, 
for  appellee. 

BI^OP,  J.  On  January  2S,  1898,  a  con- 
tract In  writing  was  entered  Into  between 
the  board  of  superrtsors  of  the  defendant 
county  and  plaintiff,  wfaoivby  the  latter  was 
employed  to  make  In  book  form  a  complete 
list  of  all  delinquent  personal  taxes  due 
said  county  for  the  years  1892  to  1896.  ln> 
clnslTe.  and  to  collect  such  taxes,  using  all 
dUlgenoe  and  energy  necessary  tberefor.  It 
was  provided  In  the  writing  that  plaintiff 
should  turn  over  to  the  county  treasurer  all 
moneys  so  collected,  **without  any  other  ex- 
pense to  the  first  party  Ctbe  connt^]  except 
as  ha»lnafter  provided."  Provision  is  dien 
made  for  payment  to  plaintiff  of  SO  per  cent 
of  all  moneys  collected  by  him  dlt^tly,  and 
25  per  cent  of  all  moneys  paid  directly  to  the 
county  treasurer  by  delinquent  taxpayers. 
It  was  further  provided  that  at  tlie  expira- 
tion of  the  contract  tbe  books  complied  or 
made  ap  by  plaintiff  should  be  tb»  property 
of  tbe  county.  Gontemporaneous  wlUi  tbe 
making  of  the  contract,  plaintiff  was  appoint^ 
ed  by  the  county  treasurer  of  said  conntr 
as  tax  collector  under  the  provisions  of  Code, 
S  1407.  He  at  once  entered  upon  tbe  empli^- 
m^t  made  up  tbe  lists  provided  Cor,  and 
proceeded  to  make  colleetlonB.  Included  In 
the  latter  were  the  taxes  as  levied,  Interest 
thereon,  and  a  collector's  fee  of  B  per  (Sent 
as  aath(»:lsed  to  be  collected  by  said  Oode, 
I  1407.  The  total  amounts  collected  were 
turned  over  by  him  as  collected  to  the  county 
treasurer,  and  from  time  to  time  he  preamt* 
ed  to  tbe  board  statements  of  tbe  work  done 
by  him,  and  his  claims  for  ccunpensation 
according  to  the  terms  of  the  contract  The 
total  amount  collected  by  plaintiff  was  the 
sum  oC  97,650,  and  there  was  paid  to  him,  on 
account  thereof,  tbe  as»regate  sum  of  98,65t^ 
bdng  the  full  amount  claimed  under  the  «m- 
tract 

1.  This  action  was  subsequently  broi^ht 
by  plaintiff  to  recover  tbe  sum  of  f880.  being 
tbe  amount  of  the  collector^  commlssiOD  so 
collected  by  him  from  taxpayers  and  turned 
over  to  the  county  treasurer,  with  tbe  other 
moneys  coming  Into  his  hands;  and  thereto 
tbe  defendant  In  auwer  pleaded  said  con- 
tract and  the  full  perfumanoe  tiiereof.  It 
must  be  assumed  that  the  parties  intended 
to  act  in  conformity  with  law.  In  this  view, 
the  appointment  of  plaintiff  as  a  tax  collector 
was  Cf^templated  in  the  making  of  the  con* 
tract  This  mnst  be  so,  because  In  no  other 
way  could  he  be  glvm  authority  to  make  tax 
collections.  It  Is  for  the  county  treasure, 
by  himself,  or  through  collectors  appointed 
by  blm,  or  through  the  sheriff,  to  make  col- 
lection of  delinquent  persmial  taxes.  TIm 


board  of  superrlsora  has  nettber  doty  or  au- 
thority in  the  premises.  Code,  1 1407.  More- 
over, plaintiff  says  in  testimony  that  be  In- 
sisted that  be  sbonld  be  glvot  an  aEVObit- 
ment  by  the  treasurer  as  a  condition  to  eo- 
terlng  into  tbe  contract  Now,  had  plaintiff 
acted  simply  upon  an  appointment  by  the 
treasurer,  It  Is  clear  that  he  could  not  have 
received  more  than  6  par  cmt  of  tbe  amoant 
collected  for  bis  services  and  expraass;  ud 
there  Is  no  theory  upon  which  he  could  be 
entitled  to  receive  more  for  such  service, 
because  bis  appointment  was  brou^t  about 
as  a  result  of  an  agreement  between  himself 
and  the  board  of  supervisors.  It  foHows 
that  both  plaintiff  and  tbe  board  must  hare 
acted  upon  the  understanding  that  tbe  com- 
pensation provided  for  In  the  contract  in- 
cluded the  collector's  percentage  authorised 
In  direct  terms  by  the  statute.  Otherwise 
tbe  contract  would  have  been  as  so  moch 
wasted  breath  and  paper.  Indeed,  this  was 
intended  to  be  expressed  in  the  contract  as 
we  think,  by  use  of  the  words  "without  any 
other  expense  to  said  party  of  tbe  first  part 
[the  county]."  In  any  event  plalntUF  could 
not  have  double  compensation  for  the  same 
service,  that  provided  for  by  law,  and  an  ad- 
dltlonar  amount  provided  (or  by  contract; 
and  we  should  not  assume  that  such  was  In- 
tended, erea  in  the  absence  of  any  contract 
words  on  the  subject  No  authorities  are 
needed  to  support  the  conclusion  thus  arrived 
at  The  trial  court  acted  rightly  in  diamlss- 
Ing  the  petition  of  plaintiff. 

2.  In  Its  counterclaim  the  defendant  son^t 
to  recover  back  the  moneys  paid  to  plaintiff 
as  stated  forcing,  and  this  upon  tbe  theory 
that  the  contract  under  which  the  payments 
were  made  was  unauthorized  by  law,  and 
void.  That  plaintiff  was  entitled  to  be  paid 
the  amount  of  the  percentage  collected  by 
him,  beli^  the  6  per  cent  authorized  to  be 
collected  by  Code,  f  1407,  cannot  be  dented 
Upon  his  own  showing  this  amounted  to  the 
sum  of  ¥380.02.  That  he  could  be  paid  no 
more  for  his  services  and  expenses  In  making 
collections  is  made  clear  by  the  stetnte  au- 
thorizing bis  appointment  "Elvery  collector 
appointed  shall  receive  tor  his  services  and 
expenses  the  sum  of  5  per  cent  on  tbe  amount 
of  all  taxes  collected  and  paid  over  by  him, 
which  percentage  be  shall  collect  from  -the 
delinquent"  etc.  A  tax  collector  Is  a  public 
officer,  and  Is  so  treated  In  tbe  statute.  And 
we  have  distinctly  ruled  In  several  cases  that 
no  contract  can  be  made  looking  to  the  al- 
lowance or  payment  to  a  public  offlcw  of  any 
other  or  greater  compensation  than  that  fixed 
by  law.  If  public  money  is  paid  pursuant  to 
such  a  contract.  It  may  be  recovered  back. 
It  must  also  be  said  that  the  contract  was 
without  authority,  In  so  far  as  It  bad  relation 
to  services  to  be  rendered  by  platottff  In  mak- 
ing up  or  compiling  a  delinquent  tax  list 
Whether  such  list  was  regarded  as  a  necessity 

as  a  mere  convenience,  it  wu  a  woA  that 
belonged  to  the  treasure's  offlce^  ud  wltli 
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which  the  board  of  suparrlsora  had  notUng 
to  do.  The  law  does  cot  authorize  the  board 
to  withdraw  from  a  county  officer  a  portion 
of  the  duties  pertaining  to  his  office,  and  con- 
tract with  a  third  person  for  the  performance 
of  each  duties,  payment  tberefor  to  be  made 
from  the  county  treasury.  It  Is  true  tbat 
under  conditions  the  board  may  authorize  the 
employment  of  additional  clerical  help  In 
the  office  of  the  coan^  treasurer.  Code,  I 
401. 

As  the  record  now  stands,  however,  It  does 
not  appear  that  plaintUI  was  emplt^ed  to 
compile  the  list  by  the  county  treasurer,  or 
at  his  Instance  or  request  In  Tlew  of  a  pos- 
sible new  trial  on  the  counterclaim,  we  need 
go  no  farther  than  to  say  that  If  tbe  list 
was  procured  to  be  made  up  at  the  request  of 
the  treasurer,  and  tbe  circumstances  were 
such  as  to  Justify  action  on  tbe  part  of  tbe 
board,  compensation  can  only  be  allowed  as 
authorized  by  tbe  statute  Taking  the  rec- 
ord as  we  hare  it  before  us,  we  are  abidingly 
satisfled  tbat  In  so  far  as  moneys  were  paid 
to  plalnilff  on  account  of  services  rendered 
as  a  collector,  in  excess  of  6  per  cent  as  au- 
thorized by  law  to  be  paid,  and  as  to  such 
part  of  the  mon^  paid  as  were  Intended  to 
compensate  plaintiff  for  making  tbe  tax  list, 
tbe  right  of  the  county  to  recover  back  Is  not 
open  to  question.  Our  conclusion  is  fully 
sustained  by  these  cases:  Adams  Co.  t- 
Hunter,  78  Iowa,  828.  48  N.  W.  208,  6  L.  B. 
A.  615 ;  Heath  v.  Albrook,  128  Iowa,  OBO,  98 
N.  W.  619. 

It  follows  that  upon  plaintiff's  appeal  the 
Judgment  should  be,  and  tt  Is,  affirmed.  On 
defendant's  appeal  tbe  Judgment  Is  reversed, 
and  the  cause  Is  remanded  for  further  pro- 
ceedings not  inconsistent  with  the  t1«ws  ex- 
pressed In  this  opinion. 

Affirmed  on  plaintiff's  appesL  Reraned  on 
defendant's  appeal. 


W.  a  JOHNSON  &  SONS  T.  DBS 
MOINES,  L  v.  ft  N.  BY. 
GO.  et  al. 

(Supreme  Court  of  Iowa.  Jan.  10,  1000.) 

1.  COBFOBATIOHS— AUTHOBITT  OT  OlTICXBS  — 
EXECCTION  OF  CONTHACTS  —  ACQUiaSCENOK 
IN  AaStmO  AUTHOBITT. 

Where  the  by-laws  of  a  construction  com- 
ptny  declared  tbat  its  affairs  should  be  managed 
by  a  board  of  directors,  gave  general  super- 
Tuion  of  tbe  company  to  the  president  and  im- 
mediate charge  of  Its  business  to  a  general  man- 
sger.  and  the  president  was  actually  in  charge 
of  tbe  busineBB  affairs  of  tbe  company  and  ez- 
ecnted  the  construction  contracts  for  It,  his  act 
In  executing  such  a  contract  with  the  knowledge 
of  tbe  directors  and  the  acquiescence  of  the 
cnnpany  was  binding  on  the  company,  although 
he  was  not  iKprsssly  anthorlsed  to  ezeeats  tb% 
same. 

[Ed.  Note.— For  cases  In  point,  see  vol  12, 
Gent  Dig.  Corporations,  H  1718.  in4.] 

2.  Rairsoxns  —  CoKamnjnon  ConTUon  — 
CoKFunon. 

A  construction  company,  which  was  under 
iffMBoant  with  a  railroad  for  tbt  buHding  of 


its  road,  sublet  the  clearing  of  the  right  of  way 
and  grading  to  a  subcontractor  under  a  contract 
which  provided  that  the  work  should  conform 
to  the  plans  and  speciflcatlons  of  the  chief 
engineer,  who  should  decide  questions  which 
might  arise  between  tbe  ^rtles  relative  to  the 
work,  and  farther  provided  for  payment  for  the 
work  on  certificates  of  the  chief  engineer  that 
the  same  had  been  Completed.  It  became  neces- 
sary, owing  to  the  impossihillty  of  completing 
the  grading  and  laying  of  tracks  within  the 
time  allowed  the  railroad  for  that  purpose  to 
entitle  it  to  receive  taxes  voted  in  aid  of  its 
construction,  to  complete  the  laying  of  rails 
so  as  to  enable  a  train  to  be  run  over  the  road 
within  the  prescribed  time  without  regard  to 
the  finishing  of  the  grading.  The  grading  work, 
being  done  oy  the  euDCOotractor,  was  accordingly 
suspended  pursuant  to  order  of  the  chief  engi- 
neer, and  the  subcnntractor  did  such  work  as 
was  required  of  him  by  the  chief  engineer  to 
enable  the  railroad  to  run  its  first  train,  and 
was  given  certificates  of  completion  by  tbe  dilef 
engineer.  Held,  that  the  subcontractor  was 
entitled  to  recover  tbe 'amount  certified  by  the 
chief  engineer  to  be  due.  although  tho  work 
was  not  completed  as  onginally  cMitemplatsd 
by  its  contract 

&  Sahb— Lisns  —  EnroBCBUiNT  bt  Suboon- 

TUCTOB— NECBSSITT  OF  NOTICE. 

Where  a  railroad  was  indebted  to  the  eon- 
tractor  for  its  construction  in  an  amount  greatly 
Id  Mcess  of  a  subcmtractor's  cUim  at  the  time 
of  institution  of  suit  by  the  latter  to  enforce  a 
lien  for  such  claim,  it  was  immaterial  to  the 
enforcement  of  the  lien  whether  the  aobcon- 
tractor  served  notice  of  his  claim  on  tbe  rail- 
road within  SO  days  after  tbe  completion  of 
the  work,  or  whether  anything  was  then  due 
from  the  railroad. 

Appeal  from  District  Oomt,  Story  Oonnty; 
J.  H.  Richard,  Judge. 

Action  for  services  rendered  and  the  en- 
forcement of  a  mechanic's  lien.  Decree  was 
entered  as  prayed.  Tbe  dtfendants  i^^peal. 
Affirmed. 

Albrook  ft  Lundy,  for  appellants.  Dawley, 
Hubbard  ft  Wheeler,  for  appellee. 

LADD,  J.  In  1001  the  Des  Moines,  Iowa 
Falls  ft  Northern  Hallway  Company  entered 
Into  an  agreement  with  tbe  Olobe  Construc- 
tion Company,  by  tbe  terms  of  which  the 
latter  undertook  to  construct  and  equip  a 
line  of  railway  for  the  former  from  Iowa 
Falls  to  Des  Moines,  a  distance  of  70  miles. 
The  construction  company  sublet  the  clearli^ 
of  the  right  of  way  and  pr^aration  of  the 
"roadbed,  for  the  reception  of  ties  and  rails," 
to  the  plaintiff,  W.  O.  Johnson  ft  Sons,  who 
began  work  in  June,  1001,  and  later  were 
fully  paid  for  all  done  dnting  that  year.  On 
March  26,  1902,  the  parties  Indorsed  on  the 
contract  a  further  agreement  that  It  "re- 
main in  full  force  for  the  completion  of  the 
entire  line  as  It  has  been  or  may  be  adopted" 
by  the  railroad  company  and  accepted  by  the 
construction  company,  but  with  this  modifi- 
cation, that  the  compensation  with  respect 
to  seyeral  Items  should  be  Increased.  Late  In 
tbe  season  it  became  erldent  that  the  work 
could  not  be  performed  according  to  the 
specifications  and  profile  in  time  to  lay  tbe 
ties  and  track,  so  as  to  enable  tbe  railway 
company  to  nm  Its  trains  Into  tbe  vitj  of  Dss 
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Moines  prior  to  December  81,  1802,  whicb 
■yrna  necessary  In  order  to  avoid  the  forfeltare 
of  certain  taxes  which  had  been  voted  In  aid 
of  constractlon.  For  thU  reason,  the  ties  and 
rails  for  the  last  10  miles  were  laid  by  the 
construction  company  before  the  grading  had 
been  completed  according  to  the  profile,  and 
the  company's  first  train  passed  over  the 
entire  line  December  29. 1902.  The  erid^ce 
shows,  however,  that  the  work  undertaken 
by  plalntier  had  been  done  precisely  as  direct- 
ed by  the  chief  engineer,  and  In  accordance 
with  the  plans  adopted  by  him  to  enable  the 
railway  company  to  make  this  Initial  trip, 
and  he  executed  final  certificates  of  the 
amount  due  for  the  work  performed,  together 
with  10  per  cent  of  previous  estimates  retain- 
ed In  pursuance  of  the  terms  of  the  contract 
The  construction  company  declined  to  pay  on 
the  ground  that  ttie  work  had  not  been  com- 
pleted, and  this  action  was  begun  to  recover 
the  same,  and  to  establish  a  medianlc'a  lien 
against  the  railroad. 

1.  Appellant's  first  contention  Is  that  the 
agreement  of  March  26, 1902,  Indorsed  on  the 
contract,  wu  unauthorized  the  construc- 
tion company.  L.  Soole  was  its  president 
and,  as  such,  attached  Its  nametotiie  original 
contract  1^  himself  as  president  and  also  to 
the  subsequent  agreement  Indorsed  thweon. 
He  was  not  expreesly  authorised  to  execute 
either;  but  at  a  meeting  of  the  stockholders 
In  April,  1902,  at  which  the  directors  were 
present  or  shortly  thereafter,  tiiey  were  In- 
formed of  the  agreement  of  March  26th,  and. 
though  one  of  tbem  may  have  suggested  Uiat 
It  might  have  been  well  to  have  brought  It 
to  their  attention  before  signing,  no  othor 
objection  was  made,  uid  thereafter  the  plain- 
tiff was  allowed  to  perform  the  work  there- 
xutQeT.  The  work  was  done  under  Soule's 
spedal  supervision  until  August  11,  1902, 
and  thereafter  under  him  through  the  chief 
engineer.  The  by-laws  of  the  company  de- 
clare that  Its  afEalrs  "shall  be  managed  by 
the  board  of  five  directors,"  and  that  among 
the  officers  are  a  president  and  a  general 
manager.  The  president,  among  other 
things,  Is  given  general  supervision  of  the 
company,  and  the  by-laws  further  provide 
that  "the  general  manager  shall  be  the  ex- 
ecutive officer  of  the  company,  under  the 
direction  of  the  board  of  directors.  He  shall 
have  immediate  charge  of  all  of  the  business 
affairs  of  the  company."  The  record  does 
not  Indicate  whether  a  general  manager  had 
been  elected,  but  It  does  show  that  Soule  was 
actually  "In  charge  of  the  business  affairs  of 
the  company,"  whose  object  was  to  "build 
and  equip  steam  and  electric  railroads 
*  *  *  and  to  do  a  general  contracting 
business."  He  bad  executed  similar  con- 
tracts before.  We  think  that  In  view  of  his 
practice  of  executing  such  contracts  for  the 
company,  the  fact  that  this  one  was  done 
with  the  knowledge  of  the  directors  who 
raised  no  objectitm.  though  advised  that  the 


work  was  being  done  thereunder.  In  con- 
nection with  the  broad  powers  conferred  by 
the  by-law%  and  the  acquiescence  of  the  com- 
pany In  his  interpretation  of  the  by-laws  a» 
conferring  upon  him  such  power,  the  com- 
pany ought  not  to  be  permitted  to  question 
his  authority  in  its  behalf  to  execute  the 
agreement  and  that  it  is  bound  thereby.  See 
Steinke  v.  Tetzer,  108  Iowa,  612.  70  N.  W. 
286;  Lull  V.  Anamosa  Nat  Bank,  110  Iowa. 
537.  81  N.  W.  784. 

2.  As  said,  the  road  was  not  pr^>ared  by 
plaintiff  according  to  the  original  specifica- 
tions and  profile  attached  to  the  contract^ 
and,  for  this  reason,  appellants  Insist  that 
there  should  be  no  recovery,  and  that  the 
construction  company  should  be  allowed  od 
Its  counterclaim  the  amount  paid  out  to  so 
pr^re  the  road  the  following  year  In  excess 
of  what  this  would  have  cost  had  plaintiff 
done  the  work.  These  Issues  necessarily  de- 
p^d  upon  whether  plaintiff  fulfilled  the 
terms  of  the  contract  The  construction 
company  had  the  right  to  suspend  the  work 
at  any  time.  It  did  so  In  1901.  and  paid  all 
estimates  of  the  engineer,  Includli^  the  10  per 
cent  retained.  In  effect  the  plaintUTs  work 
was  suspaided  In  1002 ;  for,  accra^ng  to  the 
evidence,  the  grading  could  not  well  be  prose- 
cuted while  the  track  was  being  laid  the  last 
10  miles  with  a  view  of  the  immediate  run- 
ning of  trains,  and,  according  to  the  undis- 
puted evidence,  laying  of  rails  and  taking 
possession  by  the  company  is  regarded  in  rail- 
road building  as  a  termination  of  grading 
contracts.  The  construction  company  had  de- 
cided that  "rails  be  laid  to  Des  Moines  as 
fast  as  possible,  regardless  of  the  grade  be- 
ing finished."  To  accomplish  this,  the  chief 
engineer  changed  his  plans,  and  the  work  of 
plaintiff  was  performed  predsely  as  he  di- 
rected. If  It  was  placed  on  the  natural  sur- 
face in  places  or  outside  of  the  r^ht  of  way, 
in  one  Instance  to  avoid  a  pond  of  water,  tills 
was  no  fault  of  plaintiff.  The  contract  pro- 
vided that  "said  work  shall.  In  all  particulars, 
be  made  to  conform  to  the  plans,  speclflca- 
tions,  and  directions  of  the  chief  engineer  and 
the  OTgiueer  In  charge  of  the  work,  by  whose 
measurements  and  calculations  the  quantities 
and  amounts  of  the  several  kinds  of  work  per- 
formed under  this  contract  shall  be  deter- 
mined, and  who  shall  have  full  power  to  re- 
ject and  condemn  all  work  or  material  which. 
In  hla  opinion,  do  not  conform  to  the  spirit 
of  this  agreement  and  shall  decide  every 
question  which  may  or  can  arise  between  the 
parties,  relative  to  the  execution  thereof  and 
his  decisions  shall  be  conclusive  and  binding 
upon  both  parties  hereto."  Manifestly  this 
conferred  upon  the  chief  engineer  the  authori- 
ty to  dictate  the  manner  and  extent  of  the 
work  plaintiff  was  to  perform,  and,  though 
the  agre^nent  between  the  railway  company 
and  the  construction  company  did  not  permit 
of  such  change,  it  Is  enough -that  the  contract 
with  the  plaintiff  expressly  required  oom- 
pllance  vrith  the  plans  and  dlrectkna  of  the 
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chief  englitear,  and  when  then  were  fully 
met  ttie  task  undertaken  by  plaintiff  ma 
CMDpleted.  TUIa  waa  tbe  view  entertained 
by  tlie  wiglneer  by  wbon  all  dlapotes  were  to 
be  decided;  for,  wben  the  raila  were  laid, 
January  1,  1902,  be  executed  final  estUnatea 
of  tbe  amount  due  Johnaon  &  Sons,  for  the 
work  done  in  December,  and  Included  there- 
in 10  per  cent  of  prevtona  eaUmatea  retain- 
ed, and  be  tostlfled  that  In  doing  so  he  Intend- 
ed  tbem  for  tfaoae  exacted  by  the  contract  up- 
on the  compIetl<ni  <tf  the  work.  The  com- 
pany, though  advised  of  tiie  purpnse  of  theae 
eatimatee.  declined  payment.  But  it  bad  stip- 
ulated to  tbe  contract  that.  **upon  certificates 
of  tbe  chief  engineer  that  the  wortE  C(m- 
templated  to  be  done  under  this  contract  baa 
been  fnlly  completed  by  the  party  of  the 
first  part,  they  will  pay  said  par^  of  the 
first  part  for  the  perfor]nance  of  the  aame." 
Further,  10  par  cent  of  the  monthly  esti- 
mates were  to  be  retained  by  tbe  company 
"until  tbe  final  completion  of  tbe  work  em- 
braced In  this  contract  when  all  sums  due 
the  party  of  tbe  first  part  shall  be  fully  paid 
and  the  contract  considered  canceled."  So 
that  tbe  certificates,  tbongh  not  asserting  in 
so  many  words  the  completion  of  tbe  con- 
tract plainly  Indicated,  when  construed  In 
coniwctlon  therewith  that  In  tbe  opinion  of 
the  engines.  It  bad  been  completed.  Flynn 
T.  Railway.  68  Iowa.  490,  19  N.  W.  312,  Is 
directly  In  point  As  everything  done  was 
in  aid  and  promotion  of  tbe  original  plans, 
and  tbe  railroad  has  been  completed  In  ac- 
cordance tbo^wltb,  the  railroad  Is  not  In  a 
idtuation  to  complain.  Our  conclusion  is 
that  as  between  tbe  parties  the  contract  must 
be  regarded  as  performed,  and  that  ptalntlff 
Is  entitled  to  recover  the  amount  certified  by 
tbe  cbief  engineer  to  be  due.  Some  qnes- 
tlon  is  raised  concerning  tbe  serving  of  no- 
tice of  plaintifTs  claim  on  tbe  railway  com- 
pany, whether  this  was  done  within  80  days 
after  the  completion  of  work,  and  whether 
anything  was  then  due  from  the  railroad 
company.  None  of  these  Inqnlrles  are  ma- 
terial, for  tbe  companies  were  fnlly  Informed 
of  tbe  nature  of  plaintiffs  claim  and  lien  by 
the  cmunencement  of  the  action,  at  which 
time  the  railroad  company  was  Indited  to 
tbe  construction  company  many  times  tbe 
amonnt  of  plalntUFs  claim. 
Tbe  decree  was  right  and  la  affirmed. 

WEAVES,      tofdc  no  part 


STATE  V.  8ERRT. 

(Supreme  Court  of  Iowa.  Jan.  9,  1906.) 

I.  HoiaciDK—EviDBNCs— Admissibility. 

Where,  on  a  prosecation  for  murder.  It 
ippeared  Chat  defendant  came  out  of  a  building 
Rnd,  approaching  deceaKd,  Invited  him  to  com- 
bat, and.  on  deceaaed  throwlns  a  piece  of  iron 
at  defendant,  he  went  to  a  Duilding  occupied 
b7  blm  for  the  scoring  of  implements  and  pi^ed 
«p  a  piece  of  Iran,  end,  returning,  atmck  the 


fatal  blow  with  It  there  was  no  nror  In  ezclnd- 
ing  a  question  to  a  witness  as  to  whether  de- 
fendant waa  frequently  in  the  habit  of  going 
to  the  building  where  ne  kept  hla  Impiemoita ; 
it  being  Immaterial  whether  defoidant  came 
out  of  the  building  for  tbe  purpose  of  accosting 
deceased,  or  of  going  to  bis  storehouse  and  it 
appearing  that  he  had  accosted  deceased  with- 
out any  Immediate  provfrcation. 
2.  CaudRAL  Law— AFnAZr-HABMLiaB  Bta- 

BOB. 

A  witness,  on  crosa-examlnatlon  as  to  his 
testimony  at  the  coroner's  inquest  was  asked 
whether  he  testified  to  a  certain  matter,  and 
answered  tbat  be  told  what  waif  asked  of  him. 
Held,  that  there  was  no  prejadice  to  defendant 
in  overruling  a  motion  to  strike  the  answer; 
the  cross-examination  having  continued  as  to 
what  the  witness  said. 

5.  HoMioxDB  —  Bnnsnoi  —  Posbibiutt  or 

SA.VIITO  LUE. 

On  a  prosecution  for  murder,  there  was  no 
error  in  refusing  to  allow  counsel  for  the  de- 
fendant to  go  into  the  question  whether  some 

E articular  form  of  surgical  operation  might 
ave  saved  deceased's  life;  there  being  no  evi- 
dence Indicating  any  other  cause  of  death  than 
the  act  of  defwdant 

4.  Witnesses— Bias— Caoaa-BxAMiNATioif. 

It  was  competent  for  counsel  for  accused 
to  cross-examine  the  sheriff  with  reference  to 
bia  interest  in  the  case  and  any  unfriendly 
feeling  that  be  may  have  mtertained  againat 
defendant;  but  it  was  not  competent  to  extend 
such  cross-examination  by  inquiring  into  the 
details  of  a  conversation  between  tbe  sheriff 
and  otber  persons  with  reference  to  tbe  case. 

[Ed.  Mote.~-For  cases  in  point  "se  vol.  60, 
Gent  Dig.  Witnesses,  |f  11^1197.] 

6.  Cbiminai,  Law  —  Hvidbnce  —  Weapon  — 
Identification. 

On  a  prosecution  for  murder,  deceased  hav- 
ing been  struck  with  an  Iron  rod,  aad  witnesses 
havinff  testified  that  the  rod  in  evidence  was 
picked  up  at  about  ttie  place  where  defendant 
threw  down  the  rod  with  which  deceased  was 
struck,  and  tbat  It  corresponded  in  length  and 
thickness  with  tbe  one  aaed  by  defendant  It 
was  sufficient  identification. 

6.  Sake— Appbai<— Habulbss  Ebbob. 

On  a  prosecution  for  murder,  deceased  hav* 
tng  been  struck  by  defendant  with  an  iron  rod, 
even  if  a  certain  rod  Introduced  In  evidence  was 
not  sufficiently  shown  to  be  the  Identical  rod 
used,  it  served  to  show  the  act  of  defendant 
and  did  not  pretiudice  him. 

7.  Same— Rbobptioh  or  BvinBHOB  —  Scope — 
Tbstiuont  bbfobe  Gband  Jubt. 

In  a  criminal  case,  a  witness  may  testify 
as  to  matters  rot  referred  to  in  the  minutes 
of  his  testimony  before  the  grand  Jury. 

8.  Same— iNSTBDcnoNS— CoNSTBUonoN  as  a 
Whole. 

On  a  prosecution  for  murder,  the  court  in- 
structed that  if  the  jury  found  from  the  evidence, 
"as  you  are  instructed  you  must,  and  under 
the  law  given  you  herein,  that  the  defendant' is 
guilty  of  a  crime  of  which  be  can  l>e  convicted 
under  this  Indictment  you  must  then  determine 
of  what  degree  or  included  crime  he  Is  guilty," 
was  not  erroneous  as  telling  the  jury  that  they 
must  convict  the  defendant  under  the  evidence; 
the  court  having  proceeded  to  Instruct  fully 
OS  to  the  crime  charged  and  as  to  tbe  two  de- 
grees of  murder  and  manslaughter  of  any  one 
of  which  tbey  were  authorized  to  find  defendant 
guilty,  or  of  which  he  might  he  acquitted. 

9:  houicide  --  irbtbuonohs  —  intbht  to 
Kill. 

On  a  prosecution  for  murder,  instructions 
defining  murder  in  the  second  degree  were  not 
erroneous  for  omitting  the  requirement  of  in- 
tent to  kill;  the  tnstmctlons  relating)  not  In 
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general  to  Intent  to  kill,  bnt  to  the  specific  intent 
to  kill  wblch  the  coart  instructed  wu  eewn- 
Ual  to  murder  In  the  first  degree,  and  not  to 
murder  in  the  second  degree. 
10;  CBuoKiLL  Law  —  In9ibuotioiis  —  Ooir- 
BTBuonoa  AS  A  Whou. 

On  a  prosecution  for  murder,  deceased  haT- 
Ing  been  stmck  by  an  iron  rod,  an  instruction 
assuming  that  the  rod  was  a  deadly  weapon 
was  not  erroneoiu.  where  the  court  correctly 
defined  the  term  in  another  Instruction,  and 
left  the  gueetion  wh«tber  the  rod  was  each  a 
weapon  to  the  Jury. 

11.  HOMIOIOI— Sku-Defm8B— Htidknoii. 

Where  on  a  prosecution  for  murder,  it  ai^* 
peared  that  defendant  invited  deceased  to  com- 
bat, whereupon  deceased  threw  a  piece  of  iron 
at  defendant,  but  did  not  attempt  to  pareue 
defendant  or  continue  any  effort  to  inflict  in- 
jury, but  that  defendant,  after  going  a  distance 
and  picking  up  an  iron  rod,  returned  and  struck 
deceased,  it  was  proper  not  to  submit  to  the 
jury  the  question  of  self-defense. 
ISL  SaUB— MUBDEB  IN  FiBST  DeGBEB— QXTCfl- 
TION  FOB  JUBT. 

On  a  prosecution  for  murder,  it  appeared 
that  defen&nt  accosted  deceased  with  reference 
to  a  previoas  difficulty  and  Invited  deceased 
to  combat,  and  that,  upon  deceased's  throwing 
a  piece  of  Iron  at  defendant,  he  went  a  short 
distance,  picked  up  an  iron  rod,  and,  returning, 
struck  tbe  fatal  blow  with  iL  &«Id,  that  thtfe 
was  no  error  in  submitting  to  the  Jury  the  ques- 
tion of  murder  in  the  first  degree. 
13.  Obtuikai.  Law— Failube  or  Accubed  to 

TeSTIIT— BBVBBEnOB  TO  FACT— ABSpNCB  OT 
JUBT. 

A  reference  by  counsel  to  the  eonrt.  In  the 
absence  of  tbe  Jury,  to  tbe  fact  that  accused 
had  not  testified  bb  a  witness,  was  not  a  viola- 
tion of  Code,  I  D484,  prohibiting  a  reference  to 
■uch  fact  "during  trial." 

Appeal  from  District  Court,  Benton  Coqd- 
t7;  Obed  Caswell,  Judge. 

Aiipeal  from  a  conviction  for  murdo'  in  tlie 
second  degree.  Affirmed. 

Orimm,  Trewin  &  Moffit,  for  ^pellant 
0.  W.  Mnllan,  Att7>  Cren.,  and  Lawrence  De 
Orair,  Asst  Atty.  Ool,  for  the  State. 

HcOLAIN,  a  J.  Defendant  was  put  on 
trial  ftnr  morder  in  tbe  first  decree,  allied 
to  have  been  eraunitted  by  striking  <me 
M<^rnlhan  on  the  head  wlUi  a  long  round 
piece  of  Iron,  Inflicting  a  mortal  wound,  from 
which  said  HoTnlban  soon  after  died.  Tbe 
evidence  tended  to  show  that  defendant  ac- 
costed tbe  deceased  on  the  street  in  the  vil- 
lage of  WalfOTd  with  smne  teteteuea  to  a  dlf- 
flcnlfy  which  had  occurred  between  them 
the  preceding  day  on  Moynlban's  farm  near 
tbe  Tillage,  and  Invited  bim  to  throw  down 
srane  pieces  of  In»  Implements  which  he  was 
carrying  on  his  arm  and  engage  In  personal 
oonibat;  that  Moynlban  declined  tbe  Invita- 
tion to  combat  and  threw  <me  of  the  pieces 
of  Iron  at  the  defendant ;  that  defendant  then 
exclaimed  in  an  angry  manner  that  he  would 
"get  something  that  wUl  fix  yon,"  and  ran 
about  40  teet  to  where  there  was  an  old 
horse  power  standing  near  to  a  building  oc- 
cupied deCendant  tm  the  storing  of  some 
kind  of  agricultural  Implements  m  fixtures, 
and  picked  up  a  piece  ot  Inm  rod  about  five 
feet  long,  with  which  ha  returned  to  Moynl- 


han  and  strndc  him  on  Qie  bead,  cawing 
him  to  fall  to  the  ground;  tiiat  defoidant 
carried  the  rod  back  and  threw  It  down  near 
where  he  bod  got  It  and  then  retomed  to 
where  Moynlhan  was  rising,  and  struck  him 
with  his  fist;  that  tHe  parties  then  svarat- 
ed.  and  during  tbe  next  day  Moynlhan  died 
as  the  result  <a  a  fracture  of  tbe  tfknll  caused 
by  the  stroke  from  tbe  iron  rod.  These  are 
the  principal  facts  disclosed  by  tbe  eWdence. 
Other  details  will  be  referred  to  In  the  dis- 
cuasion  of  tbe  errors  assigned  by  cmmseL 

1.  A  witness  of  the  affray  testlfled  that  de- 
fendant came  out  a  bank  building  near 
where  Moynlhan  was  standing  In  tbe  street 
talking  wltib  wttness*  companion,  who  waa 
Bitting  in  a  buggy,  and  was  asked  br  defend- 
ant's counsel,  on  cross-examination,  wheth- 
er defendant  was  flreqnently  In  the  habit  at 
going  to  the  frame  ^ulldlng  across  tbe  street 
near  to  which  he  subseqnattly  pidked  np 
the  Iron  rod  with  whl<ih  he  struck  Mi^nihan. 
The  object  of  the  Question,  no  doubt,  was 
to  rebut  any  Inference  tbe  Jury  might  draw 
that  defokdant  came  out  ctf  the  -bank  balld- 
Ing  and  started  across  the  street  with  tbe 
purpose  of  having  a  fl^t  with  Mt^nltaan, 
and  counsel  no  donbt  desired  to  a^ne  before 
the  jury  that  the  defendant's  Intent  to  bave 
a  flgbt  with  Moynlhan  was  only  fonned  after 
be  came  from  the  building  and  started  across 
tbe  street  toward  the  frame  boikUng  In 
whicb  be  kept  his  farm  implementa.  Bat  In 
tbe  first  place  we  think  It  wholly  Immaterial 
whether  defendant'  came  out  of  the  bank 
building  for  the  purpose  of  accosting  Moynl- 
han, or  for  the  purpose  of  going  to  his  store- 
house. It  suffleiently  aroears  &at  he  did, 
without  Immediate  inwocatiw,  accost  Wxrnl- 
han  and  Invite  him  to  fight  There  could 
have  beoL  no  pretjodlce,  tiiwefwe,  In  esnlnd- 
Ing  tbe  testimony  as  to  deferatent'a  habit 
In  going  to  bis  stwe  building.  In  die  secosid 
place,  as  it  appears  from  tbe  record,  tbe  queah 
tion  was  not  objected  to  until  after  tbe  an- 
swer was  given,  so  that  although  tbe  objec- 
tion was  sostalned,  tbe  answer  was  already 
before  the  Jury,  and  counsd  did  not  ask 
to  have  it  strlc&en  out 

2.  The  same  witness  was  ooss-ezamlned 
as  to  bis  testlmmy  at  the  coroner's  Inaueet 
and  was  asked  whether  he  testified  to  a 
certain  matter  on  that  occaalw,  and  answ«^ 
ed  that  he  told  what  was  asked  of  bIm. 
Counsel  for  defendant  moved  to  strike  oat 
this  answer,  and  tbe  motkm  was  ovmuled. 
with  a  remaA  on  the  part  at  the  court  that 
counsel  could  not  make  the  witness  say  "Yea** 
or  "No.**  The  cross-examination  was  con- 
tinued as  to  what  the  witness  said  on  the 
Inquest  and  we  cannot  see  tiiat  tbe  rulii^ 
made  could  have  In  any  way  prejudiced  de- 
fendant's case.  The  defendant  waa  not  de- 
prived of  the  opportunity  to  impeadi  tbe 
witness  by  proof  of  cmtradlctory  stetem«its 
made  before  the  coroner's  Jury. 

8.  Some  complaint  Is  made  as  to  limiting 
the  cross-examination  of  a  witness  who  testV 
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fled  that  tiw  liOury  Inflicted  on  Mojntban 
b7  defendant  earned  his  deatb;  tmt,  at  we 
understand  tb»  record,  the  conrt  simply  re- 
flued  to  allov  connael  to  go  Into  tiie  question 
wbethor  some  partlcnlar  fram  surgical 
operation  might  have  saved  Mornihan^  life, 
and,  In  the  absence  tit  erldaice  tending  to 
indicate  any  other  canse  of  death,  we  cannot 
see  how  It  was  at  all  material  what  ml^t 
have  been  the  result  of  some  otiier  method 
of  treatment  of  the  wound.  Btete  t.  Bdger- 
ton.  100  Iowa,  63,  68  N.  W.  280;  State  t. 
Wood,  112  Iowa,  411,  84  N.  W.  52a 

4.  The  sherlDf  who  arrested  defendant  teetl- 
fled  as  to  his  conduct  at  and  after  the  time 
of  his  arrest,  and  counsel  for  defendant 
Boogbt  on  crtws-examluatlon  to  Impeadi  him 
by  showing  that  he  bad  takoi  a  great  Inter- 
eat  In  securiDg  the  OHiTletlon  of  the  defend- 
ant. It  was,  of  course,  utlr^  competent 
for  coansel  to  thils  cross-«amlne  the  witness 
with  reference  to  his  Interest  In  the  case 
and  any  oofrtendly  feeling  he  may  have  »n- 
tertelned  against  the  defendant ;  but  we  are 
unable  to  dtscoTer  that  the  court  unreasoii- 
ably  restricted  counsel  In  this  cross-examlnA- 
tlon.  It  was  not  comi»etent  for  counsel  to 
unduly  extend  such  crosa-examtnatlon  by 
Inquiring  Into  the  details  of  oonTersatlons 
between  the  witoess  and  other  persons  with 
reference  to  the  case.  The  trial  court  seems 
to  hare  thought  that  counsel  were  attempt- 
ing to  prove  to  the  witness  rather  than  to  the 
Jury  that  his  answers  with  reference  to  not 
being  prejudiced  against  the  defendant  were 
untrue,  and  we  think  the  court  was  jufitlfled 
In  the  view  which  was  taken  of  the  questions 
asked,  so  far  as  objections  were  sustained, 
and  that  the  rulings  were  not  erroneous. 
They  were  certainly  In  no  way  prejudicial, 
for  the  material  facts  relating  to  the  prej- 
udice of  the  witness  were  fully  developed. 
There  must  be  some  limit  to  the  extent  to 
which  collateral  matters  can  be  dragged  into 
a  cross-examination,  and  we  do  not  think 
that  the  conrt  exceeded  the  proper  exercise 
of  Its  discretion. 

5.  A  piece  of  Iron  rod  was  Introdnced  In 
evidence  over  objection  for  defendant,  which, 
as  the  testimony  tends  to  show,  was  the 
rod  with  which  defendant  struck  the  de- 
ceased. Counsel  for  defendant  contend  that 
the  Identification  was  not  sufficient,  and  that 
it  was  error  to  admit  the  rod  In  evidence. 
Bat  the  witnesses  testlfled  that  this  piece 
of  rod  was  picked  up  at  about  the  place  where 
defendant  threw  down  the  rod  with  which 
deceased  had  been  struck,  and  that  It  cor- 
responded in  length  and  thickness  with  the 
one  defendant  used.  Even  If  It  was  not  suf- 
fldently  shown  to  be  the  Identical  piece  of 
iron  used.  It  served  to  Illustrate  the  act  of 
defendant^  and  no  prejudice  could  have  re- 
sulted from  Its  Introduction.  State  v,  Tyler, 
122  Iowa,  126,  97  N.  W.  983;  State  v.  Gray, 
116  Iowa,  231,  80  N.  W.  987.  The  rod  In- 
troduced In  evidence  was  not  relied  upon 
in  any  way  as  tending  to  connect  the  defend- 
ant with  the  crime,  and  therefm  the  case  la 
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clearly  distinguishable  from  State  r.  Phillips, 
118  Iowa,  660,  82  N.  W.  876. 

6L  Objection  was  made  that  one  witness, 
who  was  examined  before  the  grand  Jury, 
and  the  minutes  of  whose  testimony  wwe 
returned  wlQi  the  indictment,  was  allowed  to 
testify  as  to  a  matter  not  referred  to  In  the 
mInntsB  of  his  testimony.  But  this  objection 
was  without  merit,  and  was  properly  over- 
ruled. We  have  frequMtly  held  that  a  wit- 
ness may  be  uamlned  as  to  any  and  all  mat- 
ters  within  his  knowledge,  material  to  the 
case,  although  some  particular  fact  as  to 
which  he  testifies  is  not  referred  to  In  the 
minutes  of  his  testimony.  Steto  v.  Wrand, 
108  Iowa,  78.  78  N.  W.  788. 

7.  After  Instructing  the  Jury  as  to  the 
charge  against  defendant  and  the  defendant's 
plea,  and  as  to  the  burden  being  upon  the 
prosecution  to  estebllsh  beyond  a  reasonable 
doubt  the  allegations  In  the  Indictment  as 
to  the  commission  of  the  crime,  the  court 
gave  an  Instruction  as  follows:  "In  this  case, 
If  you  find  from  the  evidence,  as  you  are  In- 
structed you  must,  and  under  the  law  as  given 
you  herein,  that  the  defendant  Is  guilty  of  a 
crime  of  which  he  can  be  convicted  under  this 
Indictment,  yon  must  then  determine  of  what 
degree  or  Included  crime  he  is  guilty."  It 
is  ai^ed  that  by  this  Instruction  the  Jurors 
were  told  that  they  must  convict  the  defend- 
ant under  the  evidence.  The  language  of  the 
Instruction  is  perhaps  unfortunate;  but  it  is 
perfectly  plain  that  the  jury  could  not  have 
understood  It  as  a  direction  that  the  evidence 
required  a  conviction,  for  the  court  proceeded 
to  instruct  fully  as  to  the  crime  with  which 
the  defendant  was  charged,  and  as  to  the  two 
deffrees  of  murder  and  the  Included  crime  of 
manslaughter,  of  any  one  of  which  they  might 
find  the  defendant  guilty,  or  of  which  he 
might  be  acquitted,  as  th^  should  find  under 
the  evidence.  The  jury  must  have  understood 
that  the  court  did  not  Intend  to  say  that  the 
defendant  should  be  convicted  of  some  one  of 
these  three  crimes,  for  the  forms  of  verdict 
submitted  to  them  included  a  form  of  verdict 
of  not  guilty.  The  Instruction  complained  of 
can  properly  be  so  read  as  to  be  consistent 
with  the  other  instructions  given,  and  we  are 
justified  in  assuming  that  the  jury  so 
understood  It  As  so  understood,  It  Is  not 
open  to  the  objection  that  it  Interferes  with 
the  full  exercise  on  the  part  of  the  Jury  of 
the  right  to  pass  upon  the  facts;  nor,  as  so 
understood,  does  It  give  any  Indication  to 
the  Jury  as  to  the  conclusion  with  reference 
to  the  facts  which  shduld  be  reached  by  them. 

8.  Two  other  Instructions  are  complained 
of  because,  in  defining  murder  In  the  second 
degree,  they  omit  the  requirement  of  Intent 
to  kill.  But  there  is  no  merit  In  this  ob- 
jection, for  the  Instructions  relate,  not  In 
general  to  Intent  to  kill  (which,  however,  Is 
not  essential  to  murder  in  the  second  degree), 
but  to  the  specific  Intent  to  kill  which  the 
court  instructe  Is  essential  in  murder  In  the 
first  degree,  and  not  In  murder  In  the  second 
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degree.  In  this  respect  tbe  Instracttoiu  were 
clearly  correct  State  v.  Gilllck,  7  Iowa,  287, 
811;  State  t.  Decfclotta,  19  Iowa,  447;  State 
T.  Mor]^,  Sa  Iowa,  270^  11  Am.  122; 
State  T.  Mewberter,  46  fowa,  88;  State  r. 
Eeaslng,  74  Iowa.  628,  88  N.  W.  897.  The 
same  Instractlons  are  objected  to  on  the 
gnrand  tibat  they  assume  ttiat  tbe  rod  of  Iron 
Dsed  by  the  Pendant  In  making  the  assault 
was  a  deadly  weapon.  It  la  tme  tiiat  the 
question  whether  the  weapon  used  In  an  as- 
sault resnlthig  In  deatit  Is  a  deadly  weapon  de- 
pendjB  on  the  testimony,  and  Is  a  anestlon  for 
the  Jmr;  bnt  the  court  correctly  d^ned  the 
term  In  another  instmctlon,  and  left  it  to  the 
jury  to  determine  wheth^  it  was  a  deadly 
weapon  or  not 

9.  The  court  did  not  submit  to  the  jury 
any  question  as  to  whether  the  assault  by  de- 
fendant was  excusable  as  committed  In  self- 
defeuse,  but  we  think  that  there  was  nothing 
in  the  evidence  requiring  the  snbmisslui  of 
that  qnesUiHL  There  Is  not  the  slightest 
pretense  that  aftw  the  deceased  threw  tbe 
piece  of  ircm  at  defendant  be  attempted  to 
pursue  htm  or  continued  any  effort  to  Inflict 
injury,  ot  that  tbe  defendant,  after  gohig  40 
feet  away  and  picking  up  the  Irm  rod,  had  any 
occasion  In  tbe  defense  of  his  pason  from  ap- 
parrat  danger  to  return  wltit  it  and  strike 
the  deceased  <m  the  bead,  ^e  uncontradict- 
ed facts  plainly  exclude  tbe  postfbUIty  that 
the  defendant  was  acting  In  tbe  reastmable 
apprebeusiMi  of  danger  from  deceased  at 
tbe  time  be  procured  his  weapon  and  returned 
to  tbe  assault 

la  It  is  urged  that  tbe  court  committed 
arror  in  submitting  to  the  Jury  the  question 
whether  defKidant  was  guilty  of  murder  lo 
the  first  d^ree;  but  we  think  ttiat  there  la 
in  tbe  record  sufficient  evidence  of  wlllfol- 
nesB  and  iwemedltatlon  to  Justify  tbe  sub- 
misBlon  of  the  question,  and  to  have  sustained 
a  verdict  of  murdo:  In  tbe  first  degree,  had 
tbe  Jury  so  found;  and  we  have  no  occasion 
to  interfere  with  tbe  conviction  <»  this 
ground. 

11.  Misconduct  of  oouiuel  for  prosecution 
is  relied  upon  as  ground  for  new  trial ;  the 
contention  being  that  counsel  referred  In- 
directly to  the  fact  that  defendant  had  not 
testified  as  a  wltneai^  to  violation  of  the  ex- 
press provisions  of  Code,  f  5484.  It  ap- 
pears that  such  Indirect  reference  as  was 
claimed  to  have  been  made  to  the  fact  that 
the  defendant  was  not  a  witness  was  In  re- 
marks of  counsel  made  to  the  court  not  In 
the  presence  of  tbe  Jury.  But  It  Is  con- 
tended that  the  statute  prohibits  any  such 
reference  "during  trial."  and  that  tbe  pro- 
hlblticm  extends  therefore  to  remarks  of 
rounsel  addressed  to  the  court  as  fully  as  to 
remarks  made  to  the  Jury.  In  State  v.  Ryan, 
70  Iowa,  161.  80  N.  W.  S97,  It  was  held  that 
such  reference  In  argument  to  tbe  court  In 
tbe  presence  of  the  Juiy  was  prohibited,  and 
this  is  plainly  In  accordance  with  the  stat- 
ute, the  poli^  of  which  is  to  prevent  the 


privilege  given  to  the  detendant  to  testify 
being  tamed  Into  a  weapon  of  MttaA  vpoa 
defendant  by  bringing  to  the  Junntf  attsntian 
directly  w  indirectly  the  fact  that  defendant 
has  not  availed  himself  of  this  i^vUega  Bnt 
there  is  nothing  In  tlie  policy  of  0»  statute 
to  Justly  tbe  tofbrracB  that  it  was  intended 
that  a  new  trial  should  be  granted  merdy  on 
the  ground  that  counsel,  in  arguing  some  cai' 
lateral  matter  before  the  court,  not  In  the 
presttice  of  tbe  Jury,  has  assumed  the  fBct, 
pwfectly  evident  to  tbe  Judge  and  necessarily 
already  within  hla  mind,  that  tba  defendant 
has  not  testified.  That  fact  could  not  in 
any  way  be  pr^udidal  to  tlie  defauSant  In 
tbe  mind  of  tbe  court  We  are,  we  tblnk. 
Justified  In  assuming  that  tiie  court  under- 
stood tiie  law,  and  that  he  would  not  be 
biased  In  the  discharge  of  his  duty  by  a  fact 
which,  by  statute,  Is  not  to  be  given  any 
wtf e^t  In  view  of  the  manifest  pntpose  of 
tilie  statute,  It  is  clear  that  the  reference 
which  is  prohibited  Is  any  reference  whfdi 
may  come  to  the  notice  of  the  Jucy  to  the  fact 
that  the  defendant  has  not  aeen  fit  to  beecnne 
a  witness  lo  his  own  behalf. 

Some  objections  to  Instmctltnu  not  already 
Bpeclflcally  noticed  are  made  In  argument 
but  we  are  satisfied,  on  tbe  reading  of  the 
Instructlona  referred  to,  that  they  are  not 
open  to  tlie  objections  made. 

Finding  no  error  In  the  rectnrd.  tbm  eon- 
vlctlon  of  defendant  and  sentence  imposed 
upon  him  by  tiie  trial  court  are  affirmed. 


In  re  DUQAN  et  aL 
LYNCH  V.  DUGAN  et  al. 
(Snpreme  Court  of  Iowa.  Jan.  9,  100&) 

1.  HiaHWATS—ESTABLISHiaifT  —  APPXU  — • 
BXTENT  OF  RlQHT. 

A  peraon,  Bling  a  claim  for  damagea  and 
asking  for  tbe  appomtmeDt  of  commisaionm  to 
aBsesa  the  same,  in  proceedings  for  the  estab- 
lishment of  a  highway,  may  appeal  from  the 
award  of  damages,  bnt  not  from  the  order 
efltabliehing  the  road. 

2.  Saicx— NoTicK  OF  Appeal. 

A  person,  appealing  from  the  damages 
awarded  to  him  on  his  olnim  for  damages  in 
proceedings  for  the  estaMishment  of  a  road,  is 
not  required  to  give  notice  of  the  appeal  to 
the  petitioners  for  the  establlBhrnent  <tf  the 
road,  unless  the  road  was  established  on  con- 
dition that  they  pay  the  damages  arising  there- 
from. 

8.  Appeal— NoTiOT—StJFFiciENOT. 

A  notice  of  appeal,  nblcb  is  snffldently 
definite  for  a  reasonably  certain  identification 
of  tbe  Judgment  appealed  from,  is  sufficient 

4.  HiaUWATB— f^ABLISIIUEnr— AWABD  OF 

Damages— Appeal— NoTiCB—SUFFiciENCT. 
In  proceedings  for  the  establtshment  of  a 
highway,  a  third  person  filed  a  claim  for  dam- 
ages and  asked  for  the  anointment  of  com- 
misaioners  to  aaseas  the  same.  Commissioners 
assessed  his  damages,  and  the  road  was  estab- 
lished on  condition  that  the  petitioners  pay  the 
damages.  The  third  person  served  on  the  coun- 
ty auditor  a  notice  of  appeal  from  the  order  es- 
tablishing the  road,  and  on  the  i>etitioner8  an- 
other notice,  which  stated  that  he  appealed  "id 
the  matter  of  the  applieatloa,'*  etc,  and  tbiU. 
**nnlesB  yon  appear  hereto  and  dafeiid,  default 
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win  be  entered  against  you  and  judgment  ren- 
dered theretm  in  accordance  with  •  •  • 
pteinurs  appUcation."  Held,  that  the  notices 
were  aufficient  notices  of  an  appeal  from  the 
award  of  damages;  a  Jodgment  in  accordance 
with  plain tiflTs  amllcation  having  reference 
to  the  dalm  for  Urger  damages  than  were 
awarded. 

Appeal  from  District  Court,  Oedar  OOimty ; 
J.  H.  Preston.  Judge. 

ProeeedlngB  to  eatabUafa  a  highway.  The 
appellant  appealed  from  an  award  of  dam- 
ages, and  her  appeal  was  dismissed  by  the 
district  court   She  ai^eals.  ReTcrsed. 

W.  EL  Smith  and  Chas.  W.  Kepler,  for  ap- 
pellant  Wright,  Leech  &  Wright,  for  appel- 


SHBRWIN.  J.  W.  A.  Dugan  and  others 
petitioned  for  the  eatabllshment  of  a  high- 
way, and  the  appellant  filed  a  claim  for  dam- 
ages and  asked  that  commlsslonera  be  aih 
pointed  to  assess  the  same.  CommisBloners 
were  thereupon  appointed,  who  assessed  the 
amount  of  her  damages,  and  the  road  was 
afterward  established  on  condition  that  the 
petitioners  therefor  pay  the  damages  and 
costs.  In  due  time  the  appellant  served  a 
notice  of  appeal  on  the  county  auditor,  in 
which  she  stated  that  she  appealed  from  the 
order  establishing  the  road,  and  another  no- 
tice on  the  four  persons  first  named  In  the 
petition  for  the  road,  in  which  she  stated  that 
she  appealed  "in  the  matter  of  the  applica- 
tion," etc.,  and  continued,  "and.  unless  you 
appear  thereto  and  defend.  •  •  •  default 
will  be  entered  against  you  and  judgment 
roQdered  thereon  in  accordance  with  the 
prayer  of  the  plaintUTs  application."  Dugan 
moved  to  dismiss  the  appeal  because  It  pur- 
ported to  be  an  appeal  from  the  order  estab- 
lishing the  highway,  and  the  motion  was  sus- 
tained. 

If  the  appellees'  contention  that  the  notice 
served  on  the  iMtiUoners  was  an  appeal  from 
the  order  establishing  the  highway  and  not 
an  appeal  from  the  award  of  damages,  the 
ruling  of  the  district  court  Is  right  beyond 
question,  for  an  appeal  does  not  lie  from 
such  an  order.  Pollard  v.  Dickinson  County, 
71  Iowa,  438,  32  N.  W.  418.  Notwithstanding 
the  carelessness  apparent  In  the  notice,  we 
think  it  may  fairly  be  construed  to  be  an  ap- 
peal from  the  award  of  damages,  rather  than 
from  the  order  establishing  the  road,  and 
that  It  was  sufficient  notice  to  that  effert.  In 
the  first  place,  an  aiH>eal  can  only  be  taken 
from  the  award  of  damages;  and,  in  the  sec- 
ond place,  a  notice  to  the  petitioners  Is  not 
necessary  unless  the  road  has  been  establish- 
ed or  altered  on  condition  that  they  pay  the 
damages  arising  therefrom;  and.  If  the  no- 
tice as  a  whole  fairly  Indicated  that  the  ap- 
peal was  from  the  award,  it  Is  BuflJcIently 
specific.  Searles  v.  Lux.  86  Iowa,  61,  52  N. 
W.  327;  Kennedy  v.  Rosier,  71  Iowa,  671. 
33  N.  W.  226;  Geyer  v.  Douglass,  85  Iowa, 
98.  52  N.  W.  111.  A  notice  of  appeal  will 
be  UbenUl7  oonstrued.  and.  If  It  is  suffldently 


definite  for  a  reasonably  certain  Identifica- 
tion of  the  judgment,  order,  or  decision  ap- 
pealed from.  It  Is  good.  2  Sine.  Pldg.  &  Prac. 
216,  217,  and  cases  cited.  While  the  notice 
In  this  case  did  not  specifically  say  that  the 
appeal  was  from  the  award  of  damages,  it 
did  say  that  a  Judgment  would  be  asked  in 
accordance  with  the  prayer  of  the  plalntifffl 
application.  She  had  no  application  before 
the  board,  other  than  her  written  claim  for 
much  larger  damages  than  were  awarded  to 
her ;  and  we  are  constrained  to  hold  that  this 
reference  to  such  claim,  considered  in  connec- 
tion with  the  rest  of  the  notice,  sufficiently 
advised  the  appellees  of  her  appeal  from  the 
damages  assessed  in  her  favor. 

The  appellees  claim  that  the  case  is  not 
docketed  In  this  court  as  it  was  in  the  court 
below ;  but  as  no  prejudice  appears  from  the 
change.  If  any  there  is,  and  as  there  Is  no 
doubt  as  to,  the  identity  of  the  case  and  the 
issue  Involved,  we  give  the  point  no  further 
consideration. 

In  the  preparation  of  their  brief  counsel 
for  appellant  did  not  comply  with  rule  64  of 
this  court,  and  complaint  Is  made  because 
thereof.  The  rule  was  published  over  two 
years  ago,  and  no  reasonable  excuse  can  be 
offered  for  not  observing  it ;  but  In  this  par- 
ticular instance  the  entire  brief  and  argument 
covers  less  than  four  pages  of  the  book,  and 
the  la<A  of  order  does  not  impose  any  special 
burden  on  the  counsel  or  on  the  court 

The  judgment  la  reversed. 


BIBTVBLD  T.  WABASH  R.  GO. 
(Supreme  Oourt  of  Iowa.  Jan.  9,  1006.) 

1.  Railboa^s  —  Gaossina  Accidbht  —  Con- 

TBIBUTOBT  NeGLIGENCK— BUBDEN  OF  PBOOr. 
In  an  action  for  the  death  of  one  killed  at 
a  railroad  crossing,  the  burden  is  not  on  de- 
fendant to  show  plaintifE's  Intestate  guilty  of 
contributory  negligence. 

[Ed.  Note.— For  cases  In  n^t  see  voL  41. 
Cent  Dig.  Railroads,  |  112Lf 

2.  SAm— -Ihstbuctions— Pbbsuhftxoks. 

In  an  action  for  the  death  of  one  killed  at 
a  railroad  crossing,  defendant  requested  an 
instruction  that  in  the  absence  of  eyewitnesses, 
there  is  a  preaumption.  In  the  absence  of  oth- 
er evidence,  that  deceased  was  exercising  due 
care,  but  the  presumption  may  be  rebutted 
by  evidence,  and  if  the  jury  should  find  that 
plaintiff's  intestate  could  not  have  been  in 
the  exercise  of  reascmable  care,  or  by  the  ex- 
ercise of  his  senses  be  could  have  discovered 
the  train  in  time  to  have  avoided  the  injury, 
the  presumption  as  to  due  care  was  not  to  be 
given  weight,  aniesa  there  was  other  evidence 
from  which  the  jury  could  find  that  plalntira 
intestate  did  not  contribute  to  his  injury.  Held, 
that  such  instruction,  or  one  similar  In  sub- 
stance, should  have  been  given, 

3.  Saue— Coupakativb  Negligence. 

In  action  for  the  death  of  one  killed  at 
a  railroad  crossing,  the  court  Instructed  that, 
if  deceased's  negligence  was  the  proximate  cause 
of  the  accident,  plaintiff  could  recover  on  the 
ground  of  defendant's  negligence,  and  that  by 
the  term  "proximate  cause"  was  meant  the 
cause  which  naturally  led  to  and  produced  the 
result  and  without  which  tiie  injury  would  not 
have  occurred.  Held,  that  the  iustruction  was 
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«iToneoiu,  In  that  tt  virtually  announced  the 
rule  of  comparatlTe  negligeace  not  preTaillnc 
In  the  state. 

4.  Tbiai>  —  Inbtbuotionb  —  BteaoB  Cubed  by 

Otheb  Instbuotionb. 

In  an  action  for  the  death  of  one  killed  at 
a  railroad  erosalng,  an  Instnictioa  announcing 
a  rule  of  comparative  negligence  was  not  ren- 
dered harmless  by  instructioua  stating  the  cor- 
rect rule. 

[E]d.  Note. — ^For  cases  In  point,  see  toL  46, 
Cent  Dig.  Trial,  fi  71&] 

5.  Death— Action— Who  Mat  Sub. 

An  administrator  may  sue  for  the  death  of 
his  intestate,  though  he  was  an  alien  leaving 
no  heirs  or  next  oi  kin  residents  or  citizena  <me 
the  United  States. 
&  EvioENOE— Opinion  Btidbnck. 

Id  an  action  for  tbe  death  of  one  killed  at 
a  railroad  crossing,  it  was  competent  for  one 
who  had  made  actual  observations  as  to  tbe 
physical  conditions  of  tbe  crossing  to  state 
whether  certain  obstructions,  conceded  to  exist, 
obsbnctcd  the  view  or  were  in  tbe  line  of  vision 
of  1^  track. 

Appeal  from  District  Court,  Marlon  Coun- 
ty; James  D.  Gamble,  Judge. 

Action  at  law  to  recover  damages  for  the 
deatb  of  plalntUTs  Intestate,  who  was  struclc 
and  killed  by  one  of  defendant's  trains  at  a 
highway  crossing  in  Marlon  county,  Iowa. 
Trilifl  to  a  lory, '  verdict  and  judgment  for 
plaintiff,  and  defendant  appeala.  Reversed. 

George  S.  GfDTer  and  Klnkead  ft  Mentier, 

for  appellant 

DBEMER,  X  Plalntirs  Intestate  and  a 
companion,  who  were  rldiog  In  a  standing 
position  In  a  bobsled,  were  stmck  and  killed, 
at  a  place  where  a  public  highway  crosses 
defendant's  right  of  way,  by  a  train  which 
was  being  operated  by  defendants  empkqrtis. 
The  negligence  chanred  against  these  employ- 
es Is  failure  to  sound  the  whistle  and  to 
ring  tbe  bell  of  tbe  engine  as  It  approached 
th»  crossing,  as  required  hj  statnta  There 
Is  a  conflict  in  the  evidence  regardli^  tb» 
String  of  the  statutory  signals,  and,  as  the 
Jury  settled  this  conflict  In  plalntUTs  favor, 
we  must  treat  the  case  As  if  the  neglifsnce 
diarged  was  established. 

The  real  Question  relates  to  tbe  conduct  of 
plaintiff's  intestate  at  the  time  of  and  just 
b^ore  tbe  accident  occurred.  Was  he  In  the 
ezerdse  at  that  care  required  of  him  In  at- 
tempting to  cross  tbe  right  of  way  ahead 
of  the  engine?  Plalntlfrs  intestate  and  hla 
companion  wee  each  Instanfly  killed,  and 
the  only  eyvwltness  of  the  transaction  was 
the  engines  of  the  train  whidi  struck  and 
killed  the  men.  nils  oiglneer  was  a  wit 
ness  for  tiie  def«idant  As  bearing  upon  the 
question  of  contributory  n^llgence,  the  trial 
court  gave  the  following,  among  other  in- 
structions: "It  Is  a  recognized  rule  of  hu- 
4uan  conduct  that  persons  in  their  sober 
aenses  naturally  and  Instinctively  seek  to 
Avoid  danger.  Therefore  It  must  be  presum- 
«d,  until  the  contrary  appears,  that  the  de- 
ceased In  this  case,  prompted  by  this  natural 
Instinct  did  exexvlse  care  In  approaching 


and  going  upon  tbe  crossing  In  questliHL  But 
whether  the  circumstances,  as  disclosed  by 
the  evidence  as  Introduced  on  the  trial  here- 
of, are  suflBclent  to  overcome  the  presumption 
that  deceased,  prompted  by  the  Instinct  of 
self-presOTatlon,  did  exercise  the  care  re- 
quired of  him  under  the  law  at  the  time  of 
the  Injury,  Is  a  quratlon  for  the  jury,  and 
tor  the  jury  alooe,  to  determine,**  This  In- 
struction In  effect  cast  tbe  burden  upon  de- 
fendant of  showing  that  plaintiff's  Intestate 
was  guilty  of  contributory  negligence,  and 
was  for  that  reason  manifestly  erroneous. 
Bell  V.  Clarion,  113  Iowa,  126,  84  N.  W.  962. 
Instruction  No.  15  was  practically  to  tbe 
same  effect,  and  was  erroneous  for  the  same 
reason.  See,  also,  Golluauz  v.  R.  R.  Co. 
(Iowa)  101  N.  w.  465;  Salyers  v.  Monroe, 
104  Iowa,  74,  73  N.  W.  606. 

Defendant  asked  the  following  Instruction, 
intended  to  cover  this  point,  which  was  re- 
fused :  "Too  are  Instructed  that,  where 
there  are  no  eyewitnesses  to  tbe  accidental 
killing  of  a  person  by  a  railroad  train,  tbe 
presumption  Is,  In  tbe  atwence  of  other  evi- 
dence and  circumstances  to  tbe  contrary, 
that  tbe  deceased  was  exercising  due  care, 
but  this  presumption  is  not  conclusive,  and 
may  be  rebutted  by  evidence  to  tbe  contrary; 
and  If  then  you  flnd,  taking  into  considera- 
tion the  location  of  the  highway  with  refer- 
ence to  said  crossing,  and  the  distance  from 
said  crossing  on  said  highway,  from  which 
said  approaching  train  could  have  been 
seen,  and  taking  Into  consideration  all  other 
circumstances  snrroundlng  said  injury,  as 
disclosed  by  tbe  evidence  In  this  case,  yon 
will  flnd  that  plaintiff's  Intestate  could  not 
have  been  at  or  immediately  prior  to  said 
accident  In  the  exercise  of  reasonable  care 
on  his  part,  or  you  flnd  that  by  tbe  exercise 
and  use  of  bis  senses  of  seeing  and  bearing 
be  could  have  discovered  the  approacbing 
train  in  time  to  have  avoided  injury  thereby, 
with  the  exercise  of  reasonable  care  on  his 
part,  then  said  presumption  as  to  due  care 
is  not  to  be  given  any  weight  by  you,  and, 
unless  there  Is  other  evidence  from  which 
yon  can  flnd  that  plaintiff's  Intestate  did  not 
contribute  to  said  Injury  by  his  own  negli- 
gence, then  your  verdict  should  be  for  tbe 
defendant"  This,  or  something  conv^ing 
the  same  thought,  should  have  been  given. 
See  Ames  v.  Transit  Co..  120  Iowa,  640,  95 
N.  W.  ISi;  Beem  v.  R.  B,  Co.,  104  Iowa,  503, 
n  N.  W.  104S. 

2.  In  Instruction  No.  10,  the  trial  court 
said  that  a  railroad  company  and  a  traveler 
passing  over  a  highway  crossing  of  a  rail- 
road rl^t  of  way  have  equal  rights  at  tbe 
crossing,  and  that  each  must  be  aerdsed 
with  a  view  to  the  rii^ts  ot  the  otha>,  and 
in  such  a  manner  as  not  to  interfere  with ' 
them.  Thia  was  fbllowed  a  statement 
that,  while  each  have  equal  rights,  the  travd- 
er  must  yield  the  right  of  way,  and  will  tie 
guilty  of  contrtbutoEy  negllgrace  if  1m  know- 
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ingtj  goea  npon  the  track  In  the  preaence  of 
an  approaching  train.  Complaint  is  made  of 
this  Instruction.  It  seems  to  hare  support  in 
Hart  V.  B.  B.,  66  Iowa,  166,  7  N.  W.  9,  9  N. 
W.  U6,  41  Am.  Bep.  88,  and  Black  t.  B. 
B.,  38  Iowa,  616.  The  latter  part  of  the  io- 
Btruction  seems  to  bring  It  within  the  mle 
of  these  cases.  Indeed,  It  aeons  to  have 
been  copied  ther^rom. 

3.  Instroctlon  11,  given  bj  the  trial  court, 
reads  as  follows:  "OrdlnarUy,  when  a  per- 
son la  injured  by  a  passing  railway  train 
apoD  a  public  highway  or  street  crossing, 
and  such  injury  has  been  caused  by  bis  own 
negligence  and  carelesanesB,  be  is  not  entitled 
to  recoTer  damages  by  reason  thereof;  and 
tbe  burden  Is  upon  tbe  plaintiff  to  establish 
by  a  preponderance  of  the  evidence,  not  only 
that  the  injury  complaloed  of  was  caused  by 
the  negligence  of  the  defendant,  its  officers, 
agents,  or  employes,  but  also  that  the  person 
Injured  was  free  from  negligence  contribut- 
ing thereto.  And  in  this  case  If  yon  find 
from  the  evidence  that  deceased'!  careleas- 
neas  or  negligence  waa  the  proximate  cause 
of  the  accident  causing  the  Injury,  then  the 
plaintiff  cannot  recover  on  tbe  ground  of 
negligence  alleged,  to  wit,  the  failure  to  sound 
the  whistle  or  ring  the  bell,  as  alleged  In  tbe 
petition;  and  in  such  case  you  diould  find  for 
tbe  defendant.  By  the  term  "proximate 
cause"  is  meant  tbe  cause  which  naturally  led 
to  and  produced  the  result  complained  of, 
and  without  which  the  Injory  would  not 
have  occurred."  This  waa  erroneous  In  the 
form  In  which  It  was  given.  In  that  It  virtually 
announced  tbe  rule  of  comparative  negli- 
gence which  does  not  prevail  In  this  state. 
Of  course,  the  plaintiff's  negligence  most  be 
■acb  aa  contributes  proximately  to  his  Injury; 
bat.  If  it  does  so  In  whole  or  In  part,  In  any 
manner  or  to  any  degree,  tiiere  can  be  no  re- 
covery on  his  behalf.  Jerolman  v.  B.  B., 
108  Iowa,  177,  78  N.  W.  806;  Banning  v.  B. 
B.,  Ga,  89  Iowa,  74,  06  N.  W.  277;  McAnnlch 
T.  B.  R.,  20  Iowa.  838;  Muldowney  v.  B. 
B.,  39  Iowa,  616;  Deeds  v.  B.  B.,  68  Iowa, 
164,  28  N.  W.  488.  True,  other  histmctlons 
announced  the  correct  rule,  but  there  la  no 
way  of  telling  wblcb  one  tbe  Jury  followed  in 
arriving  at  ite  verdict  Kerr  t.  Topidng, 
100  Iowa,  UO,  80  N.  W.  321. 

4.  Defendant  contends  that  aa  plaintiff's 
Intestate  was  an  alien,  who  left  no  heirs  or 
next  of  kin  resldenta  or  dtlaens  ot  this 
country,  action  by  plaintiff  as  his  adminis- 
trator will  not  lie.  That  question  la  ruled 
adversely  to  It  In  Bomano  v.  Capital  City 
Co.  (Iowa)  101  M.  W.  437.  68  L.  B.  A.  132. 
The  question  of  ideadlng,  su^ested  by  coun- 
sel, need  not  now  be  determined  In  view  of 
tbe  conclusion  reached  on  the  case  as  a  whole. 

5.  In  mlliv  on  tbe  admission  and  re- 
jection of  testimony,  the  trial  court  seemed 
to  be  of  opini<m  that  It  was  incompetent  for 
ime  who  bad  made  actual  observationa  as  to 
the  physical  and  topographical  condltltma  of 


tbe  cTMsing  to  state  as  to  whethor  certain 
obBtructlons,  conceded  to  exist,  obstructed 
the  view  or  were  In  the  line  of  vision  of  the 
track  east  of  the  crossing,  from  which  di- 
rectltni  defendant's  train  which  struck  tbe 
intestate  was  coming.  This  was  an  erro- 
neous view  of  the  law.  Brown  v.  R.  R.  Oo^ 
94  Iowa,  309.  62  N.  W.  737;  Trott  v.  R.  E., 
115  Iowa,  80,  86  N.  W.  83,  87  N.  W.  722; 
Blzer  V.  Blser,  110  Iowa,  248,  81  N.  W.  465. 
Snch  questions  called  for  facts,  and  not  for 
mere  <vlnlons,  and  answers  tbweto  should 
have  been  received.  Plaintiff's  counsel  made 
a  fervid  and  heated  argument  to  the  jury, 
and.  If  he  did  not  pass  outside  the  bounds 
of  legitimate  comment,  he  came  so  close  to 
the  line  as  to  call  for  the  su^estlon  tliat 
on  a  future  trial,  if  one  Is  had,  it  would 
be  better  to  adhere  more  closely  to  tbe  facte 
as  disclosed  by  tbe  evidence,  and  to  omit 
alt  appeals  calculated  to  arouse  prejudice 
against  the  defendant  because  of  ite  charae* 
ter,  wealth,  etc, 

6.  It  Is  stoutly  insiBted  that  the  evidence 
shows,  without  conflict  or  dispute,  that  ptain- 
tUTs  intestate  was  guilty  of  such  contribu- 
tory negligence  that  there  should  be  no  re> 
cov«T-  Having  no  argument  for  appellee, 
we  are  not  disposed  to  decide  that  question 
at  this  time.  Tbe  case  la  close,  and,  in  view 
of  the  reversal  which  must  follow  the  errors 
above  pointed  out,  we  are  disposed  to  let  the 
case  follow  the  ordinary  channels,  without 
making  any  pronouncement  upon  this  propo- 
sition. Hie  record  may  not  be  the  same  on 
another  trial,  end  It  does  not  seem  necessary 
at  this  time  to  do  more  than  point  out  tbe 
errors  of  law  committed  by  the  trial  court. 

For  the  reasons  suggested,  the  Judgment 
must  b^  and  It  Is,  reversed. 


WOOD  et  al.  t.  WOOD. 

(Supreme  Court  of  Iowa.   Jan.  9,  1906.) 

Insane  Pxaaoifs— Appointment  of  Guabd- 
lAN—KviDKNca— Sufficiency. 

In  proceedings  for  the  appolntmoit  of  u 
guardian,  eyldence  held  insuffl<»ait  to  diow  that 
defeodaot  was  a  person  of  unsound  mind  in 
ancb  sense  as  to  anthoriae  the  appointment  ot 
a  guardian  for  her. 

i^ipeal  fnnn  District  Conrt  Jones  Oonnty ; 
J.  H.  Presttm,  JndgSL 

Proceedings  at  law  for  tbe  oivolntment  of 
gnardlan  over  the  def»idant  as  a  perscm  of 
nnaonnd  mind.  There  was  a  directed  verdict 
for  ttM  defendant,  and  the  plalnttflb  appeal. 
Afllrmed. 

Hubbard,  Dawley  A  Wheeler  and  Park 
Chamberlain,  for  appellants.  F.  O.  Ellison 
and  Jamison  ft  Smith,  for  appdlee. 

WEAVSIB,  J.  The  defendant  Is  tbe  mother 
of  six  living  adult  children,  three  of  whom  are 
plaintiffs  herein.  About  six  years  before  the 
commencement  of  this  action  defoidanf  s  hus- 
band died,  leaving  an  ertato  consisting  oC 
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aereral  tracte  ot  farm  land  and  aboot  fl,800 
In  cash.  The  amount  of  otber  peraonally 
does  not  appear  to  be  stated  In  tbe  record. 
DurlDf  the  year  foUowliv  her  htuband'a 
decease  the  defoidant  and  ber  children  made 
an  amicable  partition  of  tbe  estate;  the  de- 
fendant  receiving  for  her  Bhare  In  her  own 
right  122  acres  of  land  and  about  91,000  In 
mon^.  Tbe  ehlldren  are,  and  for  a  loi« 
time  bare  been,  married  and  maintaining 
separate  homes  of  their  own.  Two  of  the 
sons,  spoken  of  In  the  record  as  Oass  and  Clif- 
ford, llTSd  nearest  to  tb^  motho',  and  to 
them  she  rented  her  land — 80  acres  to  the 
former,  and  40  acres  to  the  latter.  The  home 
of  Cass  was  within  a  few  rods  of  his  mother's 
boose,  and  it  appears  that  tsff  reason  of  tills 
nearness,  and  poeslblT  by  his  greater  atten- 
tion to  her  needs,  she  came  to  place  a  q[>eclal 
reliance  uptm  bto  help  and  assistance.  A 
short  time  befinv  tbe  commencement  of  this 
action  defendant  conveyed  to  Cass  the  80 
acres  of  land  which  he  had  before  occupied 
onder  a  lease.  The  nature  of  this  contract 
Is  not  clearly  stated,  but  it  is  inferable  that 
the  son.  In  conslderaflrai  of  the  conv^ance^ 
undertook  to  pay  his  motber  during  ber  life* 
time  a  yearly  stipend  equlraloit  to  a  rental 
of  $2.50  per  acr&  It  is  also  Indirectly  shown 
that  Cass  had  expressed  some  putpoee  of 
moving  away,  and  that  this  cmv^ance  was 
to  some  extoit  induced  by  tiie  defoidant's 
desire  to  have  her  son  remain  near  ber. 
When  this  transacUon  was  made  known  to 
the  rest  of  the  family,  this  action  was  begun 
to  procure  the  appointment  of  a  guardian  for 
tbe  defendant,  upon  the  allegation  ttiat  she 
was  of  unsouikd  mind  and  Incapable  of  car- 
ing for  and  preserving  her  property.  Most 
ot  the  material  testimony  ottenA  In  support 
of  tbe  petition  was  given  by  the  plaintiffs 
themselves,  and  by  members  of  titieir  several 
temllles,  and  we  may  presume  that  it  pre- 
sents their  case  in  its  most  favorable  aspect 
Tbe  record  thus  made  tends  to  show  that  at 
the  date  of  the  trial  defendant  was  about  79 
years  old.  She  had  be«i  physically  disabled 
for  some  time  as  the  result  of  a  fall,  but 
seemed  to  be  Improving  In  strei^th.  She  was 
a  woman  of  little  education,  had  some  diffi- 
culty in  counting  money  and  in  ordinary 
arithmetical  computations.  After  her  hus- 
band's death  she  lived  alone,  exc^t  as  some 
of  her  granddilldren  or  others  of  ber  rela- 
tives would  visit  and  assist  her.  She  had  be- 
come somewhat  childish  and  forgetful,  and 
would  sometimes  mistake  ber  age  by  a  matter 
of  two  or  three  years,  and  during  her  sickness 
It  is  said  she  could  not  always  state  readily 
the  names  and  ages  of  her  Urb^  chUdren.  She 
gave  tbe  date  of  her  husband's  death  as  "six 
years  ago  Decoration  Day,'*  when  the  true  date 
was  six  years  ago  May  26tb.  She  was  very 
economical  in  expenditure  for  her  own  needs 
and  comfort,  dressed  scantily,  and  lived  frag- 
ally.  There  were  bedbugs  In  bar  bed,  and  a 
sknnk  Invaded  h«  cellar.  During  the  life  of 
ber  husband  she  transacted  little  business,  and 


It  la  said  that  after  his  death  she  kept  no  book 
of  accounts.  On  cross-examination  tbe  plain- 
tiffs concede  that,  except  In  deeding  tbe  80- 
acre  tract  to  Cass,  the  d^endant  bad  not 
wasted  lier  estate.  She  acted  m  administra- 
tor of  her  husband's  estate,  and,  with  On 
help  of  bee  sons  and  of  her  counisel,  settled 
the  same  within  the  osual  time.  She  had 
bem  appointed  guardian  of  flw  minor  dili- 
dren  of  a  deceased  daughtor,  and  was  still 
aethig  In  that  capacity  at  tlie  time  of  tbe  trial 
In  tbe  district  court  The  net  amoont  of 
mon^  reoeivad  fran  bee  hndiand's  estate 
she  had  preserved  substantially  intact  While 
most  of  the  checks  against  her  bank  account 
were  not  in  her  handwriting,  there  is  no 
testimony  they  were  not  drawn  her  au- 
thority, or  that  the  money  obtained  upata 
them  was  not  applied  to  ber  own  proper  use. 
There  is  no  claim  that  she  had  Incumbered 
ber  piioperty.  Indeed,  It  Is  made  very  clear- 
ly to  appear  that;  ignorant  as  she  may  have 
been  of  business  methods,  this  old  lady  was 
in  her  humble  way  a  prndott  and  safe  man- 
ager of  her  own  aJTalrs,  unless  the  favor 
shown  to  (me  of  her  sons  Is  to  be  held  a  mani- 
fest Indication  of  unsoundness  of  mind.  We 
are  of  tbe  opinion  that  giving  tibls  and  all 
the  other  proved  drcumstances  th^  most 
favorable  construction  In  behalf  of  plaintiffs, 
there  Is  nothing  In  tbe  record  upon  wMch  a 
finding  against  the  defondant  could  be  up- 
held,  and  there  was  no  error  in  directing  a 
verdict  accordingly. 

It  is  hard  to  resist  the  condusion  that  in 
the  eyes  of  the  plaintiffs  the  sum  and  sub- 
stance of  their  moUier's  oflmding  was  in 
conveying  the  land  to  Cass,  instead  of  pte- 
servlng  it  to  be  divided  among  all  her  diil- 
dren  at  her  deatii.  This  conclusion  Is  em- 
phasized by  the  trivial  and  inconsequential 
character  of  most  of  tbe  other  circumstances 
related  by  them,  and  to  which  we  have  called 
attention.  That  an  old  person  shows  some 
of  the  amiable  weaknesses  of  second  child- 
hood, that  her  memory  Is  sometimes  treacdi- 
erous,  that  she  makes  a  mistake  of  four  daya 
In  stating  the  date  of  ber  husband's  death, 
and  that  In  sickness  she  confuses  the  names 
of  her  living  and  dead  children,  Is  entirely 
consistent  with  mental  capacity  to  bold  and 
care  for  ber  property.  Still  less  are  we  pre- 
pared to  hold  that  this  woman's  under- 
statement of  her  age  by  a  matta  of  a  few 
years  Is  evidence  of  mental  Incompetoicy. 
Indeed,  we  think  it  safe  to  say,  as  a  matter 
of  comm<Hi  knowledge,  tlut  such  lapses  of 
memory  In  at  least  one-half  of  tiie  human 
race  are  not  at  all  Incompatible  with  business 
sagacity  of  a  high  order.  It  Is  to  the  cred- 
it of  plalntUfti  tfaatth^  speak  of  their  moUm 
In  terms  of  the  highest  respect  Tb^  de- 
scribe hex  OS  "a  good  motber,  a  kind  moth- 
er, one  who  was  not  only  a  mother  to  her 
own  family,  but  was  a  motber  In  tlie  nelgb- 
borbood  wherevra-  ttie  doctors  were  called." 
Her  life  had  been  one  of  care  and  toil,  and  it 
Is  not  a  vloloit  presumptloa  that  tlie  iwop- 


Digitized  by 


Iowa) 


MOSNAT  v. 


UCHYTIL. 


619 


«rt7  set  apart  to  her  In  the  division  of  her 
husband's  estate  had  been  fully  earned  by 
faer  In  assisting  him  to  accumulate  It  and  in 
rearing  his  children.  It  was  hers.  It  was 
ber  right  to  use  and  dispose  of  it  as  she 
pleased.  Her  children  had  no  right  or  In- 
terest in  it,  except  as  she  might  freely  and  of 
faer  own  will  bestow  it  upon  tbem,  and  if, 
for  reasons  satisfactory  to  herself,  she  de- 
sired to  give  pert  or  all  of  It  to  the  child 
who  was  nearest  her,  or  to  whom  she  felt 
under  special  obligation,  the  others  have  no 
just  cause  of  complaint  There  is  no  evi- 
dence that  the  son  receivii^  the  conveyance 
of  land  Is  neglecting  his  doty  to  his  mother, 
or  is  likely  to  leave  her  to  suffer,  from  want  of 
proper  care  and  attoadance,  during  the  brief 
mnalnder  of  ber  life  already  proloi^ed  far 
beyond  the  average  of  bnman  kind.  She  has 
for  her  support  the  Income  from  the  land 
and  from  the  money  In  the  bank — «iough  to 
supply  her  simple  wants;  or,  if  her  needs 
ever  called  for  It,  the  prlncii>al  In  the  bsnk 
and  the  40  acres  of  land,  to  which  she  re- 
tains the  title,  can  be  utilized.  There  Is 
not  the  slightest  room  for  doubt  that  her 
remaining  resources  are  ample  to  sustain 
ber  in  reasonable  comfort  to  the  end  of  bet 
journey.  Such  beii^c  the  case,  the  convey- 
ance to  her  son  has  no  tendency  whatever 
to  prove  moital  onsoundness.  She  has  acted 
wholly  wltbfn  her  rights,  and,  until  her  In- 
competency shall  have  been  clearly  establish- 
ed, she  ought  not  to  be  subjected  to  ttM  In- 
dignity of  guardianship. 

The  Judgment  of  the  dUtri^  court  Is 
rlgbt,  and  la  affirmed. 


MOBNAT  V.  UCHTTIIi. 
(Supreme  Court  of  Iowa.  Jan.  9,  1906.) 

L  BVIDBirOB— PABOX.  AOBKEHKim  AFPEOIIRa 

WaiTinea. 
A  contemporaneous  oral  agreement  that 
an  attorney  should  receive  reasonable  compensa- 
tion for  services  to  be  i>erformed,  and  tbat  a 
Dote  and  mortgi^  be  givoi  to  secure  the  pay- 
ment thereof  cannot  be  set  up  as  a  defense  to 
an  action  on  the  note  and  to  fOTedose  the  mort- 
(age^ 

2.  JUDOHXHT— PlHDXnOT  OF  OTHU  PbOCEED- 

niQ. 

Where  a  suit  on  a  note  and  to  frweclose  a 
mortgafe  was  defended  by  a  party  as  executor 
and  Individually  as  devisee  of  the  maker,  and 
he  filed  the  same  answer  in  each  capacity,  it 
was  not  OTOr  to  render  judgment  against  bim 
as  execntw  while  a  demurrer  to  the  other  an- 
swer was  BtiU  pending. 

Appeal  from  District  Oonrt,  Tama  Ooanty; 

Obed  Oaswell,  Judge. 

Salt  on  a  note  and  to  foreclose  a  mortgage 
glTen  to  secure  its  payment.  Judgmaat  for 
the  plaintiff  on  the  pleadings.  The  defend- 
ant appeals.  Affirmed. 

W.  O.  Scrlmgeour,  for  appellant  Randall 
&  Harding,  for  appellee. 

SHSBWIN,  a  J.  The  plaintiff  Is  the  ex- 
ecDtrlz  of  Ibe  estate  of  J.  J.  Uosnat,  deceaaed. 


and  brought  this  suit  on  an  ordinary  prom- 
issory note  given  to  Mosnat  by  Frances 
Ftlpil,  also  deceased.  The  defendant  Is  the 
executor  of  the  estate  of  Frances  Ftlpll,  as 
well  as  her  sole  devisee  and  heir.  He  an- 
swered the  petition  In  this  dual  capacity, 
filing  separate  answers,  in  both  of  which  he 
pleaded  that  Frances  Ftlpil  had  ^ployed  J. 
J.  Mosnat  as  her  attorney  in  a  criminal  ac- 
tion wherein  she  was  the  defendant,  and  that 
she  then  orally  agreed  to  pay  him  a  reasonii- 
ble  amount  for  such  services  as  he  should 
thereafter  render  In  her  behalf,  and  that 
the  note  and  mortgage  sued  on  wwe  glvrai 
to  insure  payment  under  such  agreement. 
Both  answers  further  alleged  that  said  Mos- 
nat rendered  the  services  agreed  upon,  and 
that  the  reasonable  value  thereof  was  $300. 
Both  answers  were  demurred  to  on  the  same 
ground,  the  demurrer  to  the  answer  as  execu- 
tor was  sustained,  and,  the  defendant  refus- 
ing to  further  plead  as  such  executor,  judg- 
ment was  rendered  for  the  plaintiff  estab- 
lishing the  note  as  a  claim  against  the  es- 
tate of  Frances  Ftlpil,  and  decreeing  the 
mortgage  a  valid  and  superior  Hen  on  the 
property  covered  thereby,  and  ordering  a 
special  execution  for  its  sale.  The  demurrer 
to  the  answer  as  heir  and  devisee  does  not 
seem  to  have  been  ruled  on. 

The  defendant  urges  that  he  pleaded  a 
partial  failure  of  consideration,  and  that  the 
demurrer  should  have  been  overruled  because 
of  the,  rule  that  as  between  the  parties  to 
the  Instrument  or  their  privies,  a  want  or 
failure  of  consideration  in  whole  or  in  part 
may  be  shown  by  parol.  Code,  i  3070;  Marsh 
V.  Ohown,  104  Iowa,  566,  78  N.  W.  1046; 
Bank  v.  Felt  100  Iowa,  680,  69  N.  W.  1057. 
But  the  answer  does  not  plead  a  want  or 
failure  of  consideration.  On  the  contrary.  It 
alleges  that  the  service  agreed  upon  was 
fully  performed,  but  seeks  to  avoid  payment 
of  the  note  In  full  by  the  plea  that  a  differ- 
ent consideration  was  agreed  upon.  That 
the  execution  of  the  note  and  the  oral  agree- 
ment pleaded  were  contemporaneous  acts  is 
clearly  shown  by  the  answer  Itself;  and, 
that  being  shown,  It  is  equally  as  clear  that 
evidence  supporting  the  allegatlonfl  of  the 
answer  would  necessarily  tend  to  change  the 
express  terms  of  the  note.  That  a  wrltt«i 
Instrument  cannot  be  thus  varied  by  parol 
evidence  is  elementary.  The  note  was  an 
unconditional  written  agreement  to  pay  $800 
for  certain  services.  The  services  were  fully 
performed,  and  the  maker  of  the  Instrument 
now  attempts  to  vary  the  writing  by  showing 
that  there  was  a  contemporaneous  agreement 
In  parol  that  the  payee  of  the  note  should 
receive  a  different  sum  for  the  same  service. 
The  precise  question  was  decided  ^Inst  the 
appellant's  contention  in  Atherton  v.  Dear- 
mraid,  33  Iowa,  3SS.  See,  also.  Warren  v. 
Crew,  22  Iowa,  315 ;  Beaty  v.  Carr,  109  Iowa, 
183,  80  N.  W.  826;  Marsh  v.  Chown,  supra; 
Emigrant  Company  v.  Clark,  47  Iowa,  971. 

Gonu)lal]it  Is  made  because  judgment  was 
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rendered  against  the  estate  while  the  de- 
inairer  to  the  defendant's  answer  as  devisee 
was  pending.  The  point  does  not  merit  Tery 
serloua  conslderatioa.  The  defendant  first 
answered  as  executor,  and,  a  demurrer  to 
that  answtt  having  been  sustained,  be  re- 
fused to  plead  further  u  ^ecutor,  but  later 
filed  the  same  answer  as  devisee.  Whatever 
interest  he  acquired  in  the  estate  of  Mrs. 
Ftlpll  came  through  her  and  was  Inferior  to 
the  plaintiffs  mortgage.  The  defendant  was 
In  court  defending  his  Individual  interests, 
while  defending  for  the  estate,  and  It  Is 
firlTolons  to  contend  that  there  should  have 
been  a  second  ruling'  on  the  same  point 

The  record  shows  that  the  Judgment  was 
rendered  during  a  regular  term  of  court,  and 
this  cannot  be  Impeached  by  a  statement  to 
the  contrary  in  the  abstract  or  in  Uie  argn- 
ment. 

The  Judgment  is  right,  and  It  to  afilnned. 


SHOBHAKBB  t.  GITT  OF  DBS  MOINES 

et  ftl. 

(Supreme  Court  of  Iowa.  Jan.  9,  1806.) 

1.  iNjviicTioH— Pboteotioh   or  Politioal 
BioHTS— Right  to  Vote. 

The  right  to  vote  at  an  electlim  is  a  politi- 
cal right,  and  equity  will  not  interfere  to  pro- 
tect It 

2.  Sahb— RssTBAinine  Goiitbaot  bt  Publxo 

Officebs. 

Where  officers,  in  contracting  for  the  par- 
chase  of  voting  macblQes,  proceed  according 
to  Acts  28th  Gen.  Assem.  p.  19,  c.  37  (Code 
Supp.  1902,  tit.  6,  e.  8a),  no  taxpayer  has  the 
right  to  restrain  the  execution  of  the  contract 
on  the  ground  that  the  machines  are  not  adapt- 
able and  efficient  where  by  the  terms  of  ttie 
contract  there  is  no  liabili^  aa  the  part  of  the 
municipality  until  eveir  element  of  doubt  has 
t>een  solved  In  favor  of  the  utlli^  of  the  ma- 
clilnei. 

Appeal  from  District  Court,  Polk  County; 
Hugh  Brennan,  Judge. 

It  appears  that  In  June,  1904,  the  city  of 
Des  Moines,  this  state,  entered  into  a  con- 
tract In  writing  with  the  Universal  Voting 
Machine  Company,  of  Bloomlngton,  111.,  in 
which  it  was  provided  that  said  company 
"has  this  day  sold  and  agreed  to  deliver  on 
board  cars  at  Bloomlngton,  to  said  second 
party  [the  city]  15  voting  machines  of  the 
model  known  as  the  'Universal  Voting  Ma< 
chine.' "  The  contract  then  provides  that 
the  city  shall  pay  for  said  machlues  the  sum 
of  $7,500,  In  10  annual  Inatallments,  the  first 
to  be  due  and  [tayable  as  soon  as  the  use  of 
said  machines  In  the  conduct  of  elections  In 
in  the  state  of  Iowa  shall  have  been  declared 
legal  by  a  court  of  competent  jurisdiction. 
The  further  agreement  follows  that  no 
liability  under  said  contract  shall  exist  on  the 
I>art  of  the  city  until  the  use  of  such  ma- 
chines in  the  conduct  of  elections  In  this  state 
shall  have  been  declared  legal  by  a  court  of 
competent  Jurisdiction,  and  that,  in  the  event 
that  the  use  of  said  machines  shall  nltimately 


be  declared  illegal  by  a  court  of  last  resort; 
then  the  contract  shall  be  void,  and  the  city 
shall  return  all  machines  delivered,  and  the 
company  stiall  refund  all  moneys  paid.  By 
a  further  provision  the  company  agrees  to 
hold  the  city  harmless  from  all  1ms  or  dam- 
age. Including  the  cost  of  special  elections, 
if  necessary,  and  costs  of  litigation,  and 
which  may  arise  from  the  nse  of  said  ma- 
chines, and  In  the  event  such  use  shall  soli- 
sequently  be  held  by  the  courts  of  this  state 
to  be  illegal  or  the  electlim  Invalid  because  of 
the  use  tbereoC  FniHier,  the  contract  re- 
quires the  Gtnnpany  to  execute  a  bond  in 
the  sum  of  95,000  for  the  faithful  perform- 
ance on  its  part  of  any  and  all  conditloiu  of 
the  contract  Tho  contract  contains  the  con- 
dition that  It  8haU  be  valid  only  in  ease  of 
tiie  purchase  the  county  of  P<^  of  a  like 
nombra-  of  machines.  On  the  same  date  a 
contract  wui  eatereA  Into  between  saSA 
company  and  Polk  coun^;  the  number  of  the 
TOtlng  machines  a^eed  ta  be  purchased  being 
86.  The  tnms  of  payment  as  to  time  and 
amount  are  scnnewbat  different  from  those 
agreed  upon  In  tbe  contract  with  the  clt7,  and 
the  bond  agreed  to  be  given  by  the  company 
Is  in  the  snm  of  flO,000.  In  all  other  material 
respects  the  contract  appears  to  be  Identical 
wlthtlie  dty  contract  Thtoactlim  tobrongbt 
against  the  dty  end  comity  by  plaintiff,  a 
voter  and  taxpayer,  to  restrain  the  carrying 
of  such  contracts  into  execution.  Tbe  case 
coming  before  the  court  below  on  application 
for  a  temporary  writ  it  was  stipulated  that 
the  hearing  had  shonid  be  upon  the  m«1ts,  and 
to  be  regarded  as  final.  Tbe  trial  reeolted  in 
a  decree  In  favor  of  tiie  defendants,  and  the 
plaintiff  appeals.  Affirmed. 

J.  K.  Macomber  and  Bead  &  Bead,  for  ap- 
pellants. Halloran  &  Starkey  and  Myerly 
&  Myerly,  for  appellees. 

BISHOP,  J.  By  chapter  87,  p.  19,  Acta 
28th  Gen.  Assem.  (Code  Supp.  1902,  tit  0. 
c.  3a),  the  use  of  voting  machines  at  all  state, 
county,  city,  town,  and  township  elections 
was  authorized:  and  by  the  act  boards  of 
supervisors  and  councils  of  cities  and  In- 
corporated towns  were  empowered  to  pur- 
chase and  order  the  use  of  voting  machines 
at  all  such  elections.  A  commission  to  con- 
sist of  three  persons,  to  be  appointed  by  the 
Governor,  is  provided  for  by  the  act  which 
shall  examine  all  machines  offered,  and  in 
respect  thereto  shall  "make  report  to  the 
Secretary  of  State  upon  the  capacity  of  the 
said  machine  to  register  the  will  of  voters, 
its  accuracy  and  efficiency,  and  with  respect 
to  Its  mechanical  perfections  and  Imperfec- 
tions. Their  report  shall  be  filed  in  the  office 
of  tbe  Secretary  of  State  and  shall  stote 
whether  in  their  opinion  the  kind  of  machine 
so  examined  can  be  safely  used  by  such 
voters  at  elections  under  the  nmdltlons  pre- 
scribed by  this  act.  It  the  report  stotes  that 
the  machine  can  t>e  so  used.  It  shall  be  deem- 
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ed  approved  by  the  commissioners,  and  ma- 
chines of  Its  kind  may  be  adopted  for  use  at 
elections  as  herein  proTlded."  There  Is  then 
set  forth  In  the  act  provisions  as  to  the 
construction  of  the  machine  which  may  be  ap- 
proved, thus:  "A  voting  machine  approved 
by  the  state  board  •  •  *  must  be  so  con- 
structed as  to  provide  facilities  for  voting  for 
the  candidates  of  at  least  seven  different  par- 
ti es,  must  permit  a  voter  to  vote  for  any  per- 
son for  any  office  although  not  nominated  as 
a  candidate  by  any  party,  and  must  permit 
voting  in  absolute  secrecy,"  etc.  It  is  con- 
ceded that  a  board  of  commissioners  was 
regularly  appointed  and  quallfled  under  said 
act;  further,  that  prior  to  the  contracts  In 
question  the  board  was  called  upon  to  and 
did  examine  the  "Universal  Voting  Ma- 
chine," and  approved  thereof  In  all  respects, 
which  report  was  duly  filed  In  the  office  of 
the  Secretary  of  State. 

As  already  stated,  the  plaintiff  brings  this 
action  In  his  capacity  as  a  voter  and  as  a 
taxpaytf  of  the  city  and  connty,  and  he  al- 
lies that  the  action  is  on  behalf  of  all  other 
voters  and  taxpayers  who  may  desire  to  join 
him  therein.  The  matters  of  contention  as 
pres^ted  by  him  all  have  relation  to  the 
mechanical  construction  of  the  machine  In 
question,  and  the  adaptability  thereof  to  the 
required  purposes  of  a  voting  machine.  And 
it  seems  to  be  the  theory  of  the  action  that 
becanse  of  alleged  faults  and  imperfections 
In  the  machine  plaintiff,  as  a  voter,  will  be 
deprived  of  the  right  to  cast  his  ballot  as  he 
may  desire,  and  to  have  the  same  counted  as 
intended  to  be  cast,  as  a  taxpayer,  that  he 
will  suffer  loss  and  damage,  In  that  be  will 
be  compelled  to  contribute  to  the  payment  of 
such  alleged  imperfect  machines,  and  otha 
expenditures  Incident  to  the  attempted  use 
thereof.  Aside  from  the  records  Introduced, 
all  of  the  evidence  taken  upon  the  trial  was 
that  of  two  witnesses  claiming  to  be  voting 
machine  experts,  one  an  employ^  of  the  Uni- 
versal Company,  and  the  other  an  employ^  of  a 
rival  machine  company.  As  might  be  expect- 
ed, they  are  hopelessly  in  conflict  In  respect  of 
many  points,  and.  In  the  view  we  take  of  the 
case.  It  Is  wholly  unnecessary  for  us  to  sift 
the  evidence  out  and  attempt  to  reach  a  con- 
clusion as  to  the  merits  of  the  various  points 
thus  made  the  subject  of  controversy.  To 
again  recur  thereto,  it  will  be  remembered 
that  plaintiff  claims  no  rights,  except  aa  a 
voter  and  a  taxpayer.  It,  therefore,  he  is 
entitled  to  any  relief  at  the  hands  of  a  court 
of  equity,  it  must  be  because  the  threatened 
Invasion  of  such  matters  of  right,  one  or 
both,  are  properly  cognizable  in  equity, 
and,  this  being  established,  that  substantial 
groimds  to  apprehend  irreparable  Injury 
have  been  made  to  appear.  The  contention 
of  plaintiff  predicated  upon  his  capacity  as 
a  voter  may  be  dlspraed  of  In  a  word.  The 
right  to  vote  at  any  election  is  a  political 
right  pure  and  simple;  and  equity  does  not 
iiitarfere  to  protect  or  emforce  political  rights 


which  are  unconnected  with  any  Individual 
or  property  rights.  Upon  this  all  the  au- 
thorities are  agreed.  Kerr  on  Injunctions 
(Hewitt)  8;  11  Am.  A  Eng.  Ency.  191;  State 
V.  Stanton,  6  Wall.  50,  18  U  Ed.  721;  In 
re  Sawyer,  124  U.  S.  200,  8  Sup.  CL  482,  31 
L.  Ed.  402 ;  Muhler  v.  Hedekln,  119  Ind.  481, 
20  N.  B.  700;  Taylor  v.  Kercheval  (C.  C.) 
82  Fed.  497.  The  rights  of  plaintiff  as  a 
taxpayer  may  find  recognition  In  a  court  of 
equity,  of  course.  It  is  well  settled  that  a 
taxpayer  may  maintain  an  action  either  to 
restrain  an  unlawful  disposition  of  the  public 
moneys  or  to  prevent  the  Incurring  of  an 
unauthorized  Indebtedness  intended  to  be 
paid  out  of  public  funds.  Snyder  v.  Foster, 
77  Iowa,  638,  42  N.  W.  506;  Brockman  v. 
City  of  Creston,  79  Iowa,  587,  44  N.  W.  822. 
But,  while  this  Is  true.  It  is  also  true  that 
a  taxpayer  cannot  by  Injunction  restrain 
public  officers  In  the  performance  of  their 
duties,  even  though  Irregular,  where  it  does 
not  appear  their  action  is  such  as  to  b6  prej- 
udicial to  blm.  Sperry  v.  Kretchner,  65 
Iowa,  625,  22  N.  W.  660. 

What,  then,  Is  to  be  said  of  the  Instant 
contracts,  and  In  what  way  Is  it  possible  for 
a  taxpayer  to  be  prejudiced  by  carrying  the 
same  into  effect?  In  view  of  what  Is  writ- 
ten In  the  statute  book,  it  must  be  conceded 
that  the  city  and  county  had  the  right  to  buy 
voting  machines,  and,  necessarily,  to  provide 
for  tbe  payment  therefor  from  the  public 
revenues.  So  far,  no  taxpayer  could  be 
heard  to  complain.  That  tbey  had  the  right 
to  buy  the  machines  In  question  cannot  be 
doubted  in  view  of  the  approval  thereof  by 
the  commissioners,  and  their  report  to  the 
Secretary  of  State.  Now,  conceding,  as  we 
may,  that  tbe  adaptability  and  efficiency 
of  tbe  machines  is  open  to  doubt,  even  grav- 
est doubt,  still  by  the  terms  of  the  contract 
there  Is  no  liability  on  the  part  of  the  city 
or  county,  and  hence  on  the  part  of  Individual 
taxpayers,  until  every  element  of  doubt  has 
been  solved  In  favor  of  the  utility  of  the 
machine.  Tbhi  result  is  to  be  reached 
through  the  medium  of  the  courts,  after  a 
practical  test  has  been  made.  If  upon  sucb 
test  being  made,  and  the  subject-matter  being 
brought  before  the  courts,  it  shall  appear 
that  the  apprehension  now  entertained  by 
plaintiff  Is  well  grounded,  the  city  and  coun- 
ty are  not  only  to  be  relieved  from  necessity 
for  making  payment,  but  tbey  are  to  be  re- 
imbursed for  all  expense  and  damage.  And, 
In  addition  to  the  conceded  solvency  of  the 
machine  company,  the  bonds  given  may  be 
resorted  to  and  the  Indemnity  made  certain. 
To  sum  up  in  a  word,  plaintiff  cannot  claim 
Injury  because  be  may  be  called  upon  to  pay 
for  machines  adapted  to  the  purpose.  He 
cannot  t>e  injured.  If,  forsooth,  the  Instant 
machines  prove  Imperfect,  and  hence  worth- 
less, taking  the  requlremoits  of  the  law  as 
the  standard,  because  under  such  conditions 
no  Uabllily  can  arise.  There  Is,  then,  no 
ground  nixm  which  at  this  time  tbe  Juilsdlc- 
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tion  of  a  court  of  equity  can  be  tuToked ;  and 
It  follows  that  the  court  below  rightly  enter- 
ed a  decree  dismissing  the  petition. 
Afflnneda 


WBNSBIi  T.  PBOPBBTY  MUT.  INS.  ASS'N 
or  WATERLOO. 
(Snpreme  Court  of  Iowa.  Jan.  10,  1906.) 

1.  INSUBAHCB  —  CoKDmONB  —  COHCUERENT 

INSUBARCE  —  Violation  —  Knowlxdqe  or 

Agent— Estoppel. 

Where  the  agent  of  defendant  Insurance 
company  accepted  applications  for  insurance, 
knowing  that  plaintiff  wanted  his  property  in- 
sured for  $7,000,  and  pursuant  to  hia  promise 
to  procure  such  Insurance  secured  applications 
for  policies  issued  by  defendant  for  £4,000,  and 
at  the  same  time  and  as  a  part  of  the  same 
transaction  nndertook  to  and  did  obtain  the 
balance  from  other  companies,  defendant  was 
estopped  from  setting  up  a  breach  of  condition 
against  additional  or  concurrent  insurance  in 
the  policies  issued. 

[Ed.  Note. — For  cases  In  point,  see  toL  28, 
Cent.  Dig,  Insurance,  H  904,  96S-9T2.] 

2.  Same— ExTBNT  op  Lobs— Statutes. 

Code,  8  1742,  provides  that  in  any  action  on 
a  policy  for  loss  of  any  building  insured  the 
amount  stated  In  the  pobcy  shall  be  prim&  facie 
evidence  of  the  Insurable  value  of  the  property 
at  the  date  of  the  policy.  Held,  that  where  de- 
fendant, through  its  agent,  knew,  when  it  issued 
the  policysued  on  for  $4,000,  that  there  was 
to  be  $7,000  of  insurance  on  the  property,  and 
the  nroperty  was  wholly  destroyed,  defendant 
was  liable  for  four^erenths  of  the  loss,  prima 
fade  amounting  to  $7,000,  with  interest,  under 
its  by-laws,  providing  that  in  case  of  loss  in- 
sured shall  receive  from  defendant  only  such 
proportion  of  the  loss  as  the  sum  InsuEed  by  it 
shall  bear  to  the  whole  amount  of  insurance 
In  force  at  the  time  of  the  damage. 
8.  Saub— Ihtebebt. 

Where  policies  provided  for  present  In- 
demnity in  case  of  loss  after  adjustment,  but 
required  the  policy  bolder  to  furnish  proofs  of 
loss  aa  a  condition  to  adjustment,  insured  was 
only  entitled  to  recover  interest  from  the  date 
proofs  of  loss  were  furnished. 

Appeal  from  District  Court,  Marshall 
County ;  C  W.  Boraham,  Judge. 

Action  at  Jaw  upon  two  policies  of  In- 
surance issued  by  defendant  company  for  the 
aggregate  of  $4,000.  Defense,  breach  of  con- 
dition against  additional  or  concurrent  in- 
Burance  and  a  claim  that  In  no  event  Is 
plaintiff  entitled  to  more  than  $1,000.  Trial 
to  the  court  without  a  Jnry,  and  Judgment 
tot  plaintiff  for  $4,!Kt8.e6,  which,  as  we  nn- 
dttvtand,  Incindes  Interest  from  date  of  in. 
Defendant  ai^als.   Affirmed  conditionally. 

Gates  &  Liffring,  W.  N.  Blrdsall,  and  W.  B. 
Johnston,  for  appellant  Anthony  G.  Daly, 
for  appellee. 

DEEMEB,  J.  There  is  little  or  no  dis- 
pute as  to  the  facts.  They  are  practically 
embodied  in  an  agreed  statement  upon  which 
the  case  was  submitted  to  the  trial  court. 
The  policies  In  suit  did  not  permit  of  addi- 
tional or  concurrent  Insurance,  save  with  the 
written  consent  of  the  defendant  company, 
tbnragh  tta  tecretaiy.  In  ttia  ajwUcatlon  for 


one  of  the  policies,  which  was  for  91JB00,  ap- 
plicant made  no  response  to  inquiries  as  to 
what  other  Insurance  there  was  to  be  on 
the  property  Insured,  whether  or  not  it  was 
concurrent,  in  what  company,  and  when  it 
expired ;  and  In  the  application  for  the  otlier 
policy  for  $2,600  he  stated,  In  response  to  these 
Inquiries:  "$1,500.00  In  Property  Mutual. 
Nov.  20th,  1903."  These  applications  were 
each  dated  October  25,  1902,  and  were  each 
approved  by  the  secretary  of  the  company  on 
October  30th  of  the  same  year.  They  were 
each  signed  by  plaintiff,  and  in  them  he  war- 
ranted that  all  statements  were  true,  so  far 
as  known  to  him.  When  the  policies  came 
to  be  written,  the  one  for  $2,500  made  no 
reference  to  other  insurance,  while  the  one 
for  $1,500  stated  that  thore  was  $2,500  other 
Insurance  in  the  defendant  company.  This 
may  be  a  misprint,  and,  as  nothing  is 
claimed  for  It,  we  shall  give  the  matter  no 
further  attention.  The  policies  were  sent  out 
from  the  home  office  on  October  30th,  but  one 
covered  a  period  of  one  year  from  October 
25,  1002,  while  the  other  ran  from  November 
20th  of  that  year  to  November  20th  of  the  next. 
Under  date  of  October  29,  1902,  the  State 
Insurance  Company  of  Des  Moines. issued  a 
policy  for  $1,500  to  plaintiff,  covering  the  same 
property  as  the  policies  Issued  by  defendant,' 
and  insuring  It  from  November  14,  1902,  to 
November  14, 1908.  In  this  policy,  and  in  plain- 
tiff's application  therefor.  It  was  stated  that 
he  had  Insurance  in  several  other  companies, 
and  written  in  the  policy  was  the  statement 
"$5,600.00  other  Insurance  permitted."  Un- 
der date  November  1,  1902,  the  Des  Moines 
Insurance  Company  of  Des  Moines  Issued  to 
plaintiff  a  policy  for  the  sum  of  $1,600,  cover- 
ing the  same  property  as  the  otho*  policies, 
and  running  for  three  years  from  October 
29,  1902.  Neither  application  for  these  last 
two  policies  shows  the  date  of  its  making, 
but  the  application  to  the  Des  Moines  In- 
surance Company  shows  a  copy  of  the  note 
given  for  the  premium,  signed  by  plaintiff 
under  date  October  29,  1902.  In  the  last- 
named  policy  plaintiff  stated  that  be  had 
other  insurance  in  the  State  Insurance  Com- 
pany of  Des  Moines  and  other  companies. 
The  insured  property  was  destroyed  by  Are 
April  27,  1908.  finffldent  and  timely  notice 
and  proofs  of  loss  were  given  and  made  to  the 
defendant  company.  The  State  Insurance 
Company  and  the  Dee  Moines  Insurance  Com- 
pany have  each  paid  the  amount  of  its  policy, 
and  defendant  Is  resisting  payment  on  the 
grounds  hitherto  stated. 

If  this  were  all  there  is  of  the  case,  it  Is 
manifest  that  plaintiff  should  not  be  allowed 
to  recover,  because  of  the  breach  of  the  con- 
ditions of  defendant's  policies  against  other 
Insurance.  Hygrmi  v.  Ina  Co.,  11  Iowa,  21 : 
Forbush  V.  Ins.  Co.,  4  Gray  (Mass.)  »40. 
But  plaintiff  is  relying  upon  a  waiver  of  this 
breach,  and  upon  an  estoppel,  due  to  the 
knowledge  of  defendant's  agent,  who  took  the 
applicatioDB,  delivered  the  polldes,  and  cot- 
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■lected  the  premiums,  of  Ub  (plalntura) 
ptirpose  to  take  the  additional  (8,000  insur- 
ance. Ome  C.  Kroener  was  defendant's 
«g«it  at  the  town  of  Melbourne,  where  plain- 
tiff's property  was  located,  and  to  whom 
plaintiff  made  application  for  Insurance ;  and 
it  is  agreed  that  this  agent  had  power  to 
solicit  applications  and  forward  the  same  to 
defendant  company,  to  deliver  policies  when 
issued,  and  to  receire  and  collect  the  money 
due  thereon,  and  to  forward  the  same  to  de- 
fendant The  testimony  relied  upon  to  con- 
stitute this  waiver  or  estoppel  Is  short,  and 
we  here  set  out  the  same  In  full.  Plaintiff 
testified  that  he  went  to  Kroener  In  October, 
1902,  for  Insurance,  and  stated  to  him 
(Kroener)  that  he  wanted  $7,000  insurance 
on  his  proper^,  and  that  be  (Kroener)  said 
be  would  try  and  get  It  for  him,  and  that  he 
Butraequently  received  from  Kroener  the  two 
policies  In  suit  Kroener  testlfled  that  he 
was  the  party  to  whom  plaintiff  applied  for 
Insurance,  and  that  he  wrote  the  two  appll- 
catloDS  -for  insurance  In  defendant  company. 
He  said  that  plaintiff  applied  to  him  for 
$7,000  of  insurance,  and  that  he  told  him  he 
would  try  and  get  it  for  him.  We  here  quote 
by  question  and  answer  the  remainder  of 
his  testimony :  "Q.  State  what  you  did.  A. 
I  got  $1.S00  from  the  State  Insurance  Compa- 
ny of  Dee  Moines,  and  $1,600  of  the  Des 
>Ioines  Insurance  dompany  of  Des  Moines.  Q. 
What  did  you  do  relative  to  defendant  asso* 
elation,  the  Property  Mutual  of  Waterloo?  A. 
They  had  $2,000  that  was  about  to  expire. 
Q.  Now  you  may  state  how  much  Insurance 
you  effected  for  Mr.  Wensel  on  this  building. 
A.  $7,000.  Q.  And  how  much  in  the  defend- 
ant company?  A,  $4,000.  Q.  And  in  the 
other  companies?  A.  $8,000.  Q.  When  did 
you  make  application  to,  the  other  companies, 
other  than  the  defendant?  A.  The  whole 
transaction  was  In  a  short  time  of  each  other, 
toward  the  latter  part  of  October.  Q.  You 
may  state  how  soon  after  you  applied  to  the 
defendant  company  that  you  applied  to  the 
State  and  Des  Moines  companies.  A.  It  was 
all  done  within  a  short  time  of  each  other. 
Q.  And  the  policies— when  did  they  come? 
Do  yon  recollect?  A.  I  could  not  give  the 
datea,  but  they  come  whenever  they  get  ready 
to  send  them.  Q.  What  did  you  do  with  the 
policies  when  they  came?  A.  I  kept  them 
for  a  few  days,  until  Mr.  Wensel  came  to  the 
oSlce  and  paid  me  for  it  Q.  And  then  what 
did  you  do  with  the  policies?  A.  I  turned 
the  policies  over  to  him,  and  I  sent  the  mon- 
ey, what  belonged  to  the  companies,  to  them, 
and  my  fees  I  kept  out  of  It."  No  testimony 
was -offered  as  to  the  actual  value  of  the  in- 
sured property,  although  In  the  applications 
to  the  Des  Moines  Insurance  companies  plain- 
tiff stated  that  It  was  worth  $12,000,  and  in 
one  that  the  total  Insurance  was  $7,000.  This 
statement,  made  to  these  other  companies, 
cannot  be  accepted  as  proof  of  the  value  of 
tlie  property,  for  It  is  merely  a  self-serving 
declaration  made  to  a  stranger  to  the  record. 


This,  then,  is  the  entire  case,  and  we  have 
to  consider  (1)  whether  or  not  plaintiff  has 
established  the  waiver  or  estoppel  pleaded 
by  him,  and.  If  so  (2)  the  measure  of  his 
recovery  under  another  stipulation  of  the 
policies  relied  upon  by  the  defendant  After 
much  controversy  and  doubt  regarding  the 
rule  for  such  cases,  we  have  settied  these  two 
propositions  In  some  of  our  recent  opinions: 
The  first  Is  that  If  the  agent  of  an  In- 
surance company  has  knowledge  of  past  con- 
ditions or  existing  facts  avoiding  a  policy 
which  Is  secured  by  him,  by  reason  of  such 
facts  being  within  certain  prohibitions  which 
presently  avoid  the  policy,  the  company  is- 
suing the  policy  with  this  knowledge  on  the 
part  of  its  agent  cannot  insist  upon  these 
facts  for  the  purpose  of  avoiding  liability. 
Hagan  v.  Ins.  Co.,  81  Iowa,  331,  46  N.  W- 
1114,  25  Am.  St.  Rep.  493;  Erb  v.  Ins.  Co.. 
99  Iowa,  727,  69  N.  W.  261;  Fitchner  v.  Plre 
Ass'n,  103  Iowa,  280,  72  N.  W.  530;  School 
Dlst  V.  Ins.  Co.,  113  Iowa,  05,  84  N.  W.  956. 
Second.  Knowledge  of  a  soliciting  agent  of 
the  future  Intentions  of  the  insured  as  to 
Tlolstlng  some  of  the  conditions  of  the  policy 
as  written  is  not  binding  upon  the  Insure, 
and  cannot  be  relied  upon,  for  the  purpose 
of  avoiding  the  terms  and  conditions  of  the 
policy  as  Issued.  Baldwin  v.  Ins.  Co..  60 
Iowa,  497. 16  N.  W.  SOO;  Sowers  v.  Ins.  Ca. 
118  Iowa,  551,  85  N.  W.  768;  GorneUus  t. 
Ins.  Co.,  113  Iowa,  183,  84  N.  W.  1087; 
Andrus  V.  Casualty  Go.  (Minn.)  98  N.  W.  200. 

Each  party  tries  to  bring  this  case  within 
the  rule  most  favorable  to  bJm,  and,  without 
analyslnc  the  authorities  cited,  we  shall 
select  the  ones  which  seem  to  be  controlling. 
Ofttimes  it  is  difficult  to  determine  whether 
the  matter  relied  upon  as  a  waiver  or  es- 
tojpp^  has  reference  to  a  fulnre  contingency 
or  to  a  pa>rt  or  exiting  conation.  With 
reference  to  the  taking  ont  of  oUier  insur- 
ance, much  d^jends.  of  courae,  upon  the 
nature  of  13ie  information  conveyed  to  the 
agent;  and  in  this  connection  it  matters  little 
whether  the  agent  be  a  soliciting  or  a  record- 
ing on&  When  defendantfs  agent  accepted 
the  applications  in  this  case,  he  knew  that 
plaintiff  wanted  his  property  insured  for 
$7,000,  and  he  told  blm  (plaintiff)  that  he 
wonld  try  and  get  it  for  him.  Pursuant  to 
promhw  be  secured  applications  for  the 
polides  Issued  by  defendant  tar  the  sum  of. 
$4,000,  and  at  the  same  time,  and  as  a  part 
of  the  same  transaction,  undertook  to  get 
the  remaining  $3,000,  which  he  presently  ac- 
complished by  securing  the  policies  in  the  two 
Des  Moines  companies.  It  was  impossible, 
of  course,  to  have  each  and  all  of  the  ap- 
plications Issued  at  the  same  moment  of  time; 
hut  the  agent  knew  that  plaintiff  wanted, 
and  he  (the  agent)  undertook  to  procure  for 
him  a  total  of  $7,000  of  Insurance  upon  his 
property,  which  should  go  Into  effect  at  once, 
and  not  at  some  future  time.  With  this 
knowledge  the  i^ent  wrote  out  tbe  appllca- 
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Hons,  which  were  eent  to  defendant,  and  tbe 
other  ai^licatlons  were  made  within  a  very 
BhoTt'time,  and  In  pursaance  of  the  original 
request.  These  facts  clearly  bring  the  case 
within  the  rule  of  the  following:  Independ- 
ent DIst  T.  Fidelity  Ins.  Co.,  113  Iowa,  65, 
84  N.  W.  956;  HcKibban  t.  Des  Moines  Ina. 
Co.,  114  Iowa,  41,  86  N.  W.  38;  Taylor  t. 
Ins.  Co.,  98  Iowa,  527.  67  N.  W.  577,  60  Am. 
St  Rep.  210;  Erb  v.  Fidelity  Co.,  99  Iowa, 
727,  69  N.  W.  201;  Hagan  v.  Ina.  Co.,  81 
Iowa,  831,  46  N.  W.  1114.  25  Am.  St  Eep. 
493;  Fltcbner  v.  Fire  Ass'n,  103  Iowa.  276.  79. 
N.  W.  530;  and  other  like  cases.  Under  tbe 
rale  there  announced  defendant  must  be  held 
to  hare  waived  tbe  condition  as  to  other  tn- 
sorance,  and  is  clearly  estopped  from  setting 
up  a  breach  of  that  condition  as  a  defense. 
We  do  not  in  thla  connection  consider  sec- 
tions 1740  and  1760  of  the  Code,  although  we 
might  very  properly  do  so  in  arriving  at  tbe 
powers  and  duties  of  the  soliciting  agent  in 
thla  case,  and  In  construing  that  clause  in  tbe 
policy  limiting  the  consent  to  additional 
Insurance  of  the  defendant's  secretary. 

2.  Another  article  of  defendant's  by-lawa 
provided  that,  "In  case  there  should  be  any 
other  policies  of  insurance  on  tbe  property  In- 
sured at  the  time  of  loss,  •  ♦  •  the 
assured  shall  receive  from  this  association 
only  such  proportion  of  tbe  loss  as  the  sum 
hereby  Insured  thereon  shall  bear  to  the 
whole  amount  of  policies  In  force  at  time  of 
damage."  Section  1742  of  the  Code  provides: 
"In  any  action  brought  In  any  court  of  thla 
state  on  any  policy  of  insurance  for  the  loss 
of  any  building  Insured,  the  amount  stated  in 
tbe  policy  ahan  be  received  as  prima  facie 
evidence  of  the  insurable  value  of  the  prop- 
erty at  the  date  of  tbe  policy."  It  Is  agreed 
that  the  Insured  prop^ty  was  totally  destroy- 
ed by  fire,  but  plaintiff  Introduced  no  com- 
petent testimony  as  to  tbe  value  tbereot  It 
is  Insisted  for  defendant,  under  tbe  statute 
quoted,  that  as  tbe  property  was  presnmp- 
tlvely  worth  but  $4,000,  the  amount  of  plain- 
tiff's Insurance  In  defendant  company,  and 
as  plaintiff  bad  already  received  ¥3,000  In 
insurance  from  the  two  Bes  Moines  com- 
panies, he  cannot  recover  In  thla  action  more 
than  fl,00a  Tbis  argument  Is  apecioua 
rather  than  sound.  Defendant,  through  Ita 
agent,  knew  when  it  iaaued  the  pollclea  in 
suit  that  there  was  to  be  $7,000  ot  Insurance 
on  tbe  pn^»erty  destroyed.  Its  $4,000  was  to 
be,  and  was  in  fact  a  pert  of  ttals  $7,000. 
It  wrote  Its  policies,  knowing  that  there  was 
to  be  $3,000  more  of  concurrent  or  addition* 
al  Insurance  piaoed  upon  tbe  bullcUng.  For 
tbe  purpose  of  our  present  inquiry,  tbe  case 
does  not  differ  from  one  where  an  insurance 
company  writes  the  entire  iusnrance  placed 
upon  the  property  Itself.  That  being  true, 
and  the  property  being  insured  for  $7,000, 
that  snm  is  inlma  fade  tbe  Tftlne  <tf  the  prop- 
erty, and  defendant,  having  four-sevenths  of 
tbe  insurance*  should  pay  fourseroithB  of 


the  loss,  which  was  prima  facie  $7,000,  or 
tbe  amount  of  Its  policies,  with  proper  In- 
terest See  Lesure  Lumber  Co.  v.  Ins.  Co., 
101  Iowa,  514,  70  N.  W.  761;  Des  Moines 
Ice  Co.  V.  Ins.  Co.,  90  Iowa,  193,  68  N.  W. 
600. 

3.  As  to  Interest:  Tbe  poUdes  provide  for 
present  Indemnity  in  case  of  loss;  that,  when 
the  loss  Is  adjusted  by  an  executive  com- 
mittee. It  shall  be  paid  immediately,  and  in 
any  event  within  60  days.  The  member  how- 
ever was  required  to  make  proofs  of  loss  as 
a  condition  precedent  to  an  adjustment  in 
this  case  tbe  fire  occurred  April  27, 1903,  and 
proofs  of  loss  were  given  by  plaintiff  June 
9th  of  the  same  year.  In  view  of  the  stipula- 
tions of  the  policies,  interest  did  not  begin 
to  run  until  proofs  of  loss  were  furnished, 
to  wit,  June  9,  1903.  East  Texas  Fire  Ina. 
Co.  V.  Brown  (Tex.  Sup.)  18  8.  W.  713;  Han- 
over Fire  Ins.  Co.  v.  Lewis  (Pla.)  10  South. 
297;  Hastings  v.  Ins.  Co.,  78  N.  T.  141; 
Southern  Ins.  Co.  v.  White  (Ark.)  24  S.  W. 
426;  Randall  v.  Ins.  Co.  (Mont)  26  Paa  9B3, 
24  Am.  St  Rep.  50. 

The  judgment  should  have  been  for  $4,- 
215.24,  instead  of  for  $4,258.66.  If  plaintiff 
elects  to  remit  all  In  excess  of  tbe  former 
sum  within  20  days  of  tbe  filing  of  this  opin- 
ion, tbe  judgment,  as  thus  modified,  will  stand 
affirmed;  otherwise,  it  will  be  reversed.  De- 
fendant will  pay  all  the  costs  ttf  this  appeal. 

Affirmed  on  condltiona. 


HIGMAN  V.  SIOUX  OITT  (two  cases). 
(Supreme  Court  of  Iowa.   Jan.  10,  1906.) 

1.  Municipal  Cobfobatioks  —  Locai.  Im- 

PBOVEKENTS  —  ASSBSSMSnT  —  VAUDITT  OW 

Rebolutiok. 

Code,  S  821,  relative  to  assessments  for 
street  improvements,  requires  tbe  Sling  of  a 
plat  and  schedule  showing  the  streets  improved, 
the  lots  subject  to  assessment,  the  names  of  tbe 
owners,  and  the  amount  to  be  assessed  against 
each  lot  Secton  823  requires  the  publlcatioa  of 
notice  of  assessment  after  fillnfr  the  plat  and 
■chedal&  Section  825  provides  that  tbe  assess- 
ments named  in  the  plat  and  schedule  shall  be 
levied  by  ordinance  or  resolution  against  the 
property  abutting  on  tbe  improvement  In  ac- 
cordance with  tbeae  provisions,  a  plat  and 
schedule  were  filed,  notice  of  assessment  was 
given,  and  an  assessment  resolution  which  re- 
cited the  prior  proceedings,  including  the  filing 
of  tbe  plat  and  schedule,  was  passed,  and  the 
asaessment  was  levied  in  accoraance  with  the 
plat  and  schedule.  Held,  that  the  levy  of  the 
assessment  was  valid,  although  tbe  asaessmmt 
resolution,  after  stating  that  the  names  of  the 
owners,  the  description  of  thdr  lots,  the  bene- 
fits to  each  lot  and  the  respective  amounts 
assMisable  thereto  were  "as  follows."  failed  to 
give  a  list  or  enumeration  oi  the  lots  and  their 
owners. 

2.  Same— Aides  nr  Paboi.  Evideitcx. 
Parol  evidence  Is  not  admissible  to  show 

what  property  is  referred  to  In  a  resolution 
levying  an  assessment  for  a  local  Improrement 

3.  Sahb— AuouHT  or  AsrassmnT— Expuss 

OF  COLIJMTION. 

Code,  !§  825,  902,  make  spedal  assessments 
for  local  improvemenUi  nayable  at  the  office  of 
the  oonnty  treasurer.  Sisctian  ^0^  par.  X  en- 
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tltlea  the  eotuitf  treaaarer  to  receive  hj  way  of 
compeosation  thrw-fourtbs  of  1  per  cent  of 
all  moner  collected  hj  him  as  taxes  due  in  any 
city  or  town,  to  be  paid  out  of  the  same.  Sec- 
tion 820  provides  for  the  assessment  of  the 
cost  of  a  street  improvement  on  adjacent  prop- 
«rtf,  bat  does  not  provide  that  the  cost  of  col- 
lectiox  shall  be  a  part  of  the  assessment  Heli^ 
that  tile  expense  of  collecting  a  local  improve- 
ment assessment  cannot  be  included  In  the  as- 
sessment 

4.  Saioe  —  Objections  to  Assessiunt  — 
Waivsb. 

Under  Code.  I  824,  providhig  that  all  ob- 
jections to  errors  or  irregularities  in  the  mak- 
ing of  a  special  assessment  are  waived  if  not 
made  before  the  city  council,  grounds  of  ob- 
jection raised  by  petition  on  appeal  from  the 
assessment  were  properly  stricsen  out  where 
they  were  not  yreViously  made  before  the  dty 
counciL 

Appeal  txom  Dtetrlct  Oonr^  Woodbmr 
Oounly;  Wm.  HtitctilnBon,  Jiidg& 

Two  appeal!  were  taken  to  the  lower 
court  tnm  separate  assonmontB  on  plalntUTi 
iHnperty  for  street  ImproTementa,  and  In 
each  case  a  decree  was  raidered  dismissing 
the  anwaL  PlalntltF  prosecutes  two  ae- 
rate appeals  in  this  court,  but  for  conven- 
ience they  will  be  considered  together.  Modi- 
fled  and  affirmed. 

.G.  M.  Pardee,  for  appellant  J.  N.  Weaver, 

for  appellee. 

McOLAIN,  C  J.  The  first  of  these  appeals 
Is  from  an  aBseesment  for  paving,  and  one 
of  the  objectlODB  made  to  the  assessment  in 
the  trial  court  and  presented  here  Is  that 
no  valid  levy  of  the  assessment  was  ever 
made  on  plalntifTs  property.  The  proceed- 
ings in  the  council  with  reference  to  the 
paving  seem  to  have  been  regular  down  to 
and  including  the  making  and  filing  of  the 
plat  and  schedule  contemplated  by  Oode,  i 
821,  and  the  giving  of  notice  as  provided  in 
section  823.  An  attempt  was  made  to  comply 
with  section  825  by  passing  a  resolution  pur- 
porting to  levy  and  i^sess  a  spedal  tax  for 
such  paving  against  the  lots  abutting  upon 
the  street  paved  and  the  owners  thereof,  "the 
names  of  such  owners,  the  description  of 
their  abutting  lots  or  parcels  of  ground,  the 
benefits  to  each  lot  or  parcel  of  ground,  and 
the  respective  amounts  legally  assessable 
thereto  being  as  follows":  but  no  list  or  enu- 
meration of  any  named  owners  or  described 
lots  was  contained  In  such  resolution.  How- 
ever, the  resolution  making  the  levy  In  at- 
tempted compliance  with  Code,  fi  825,  re- 
cited the  prior  proceedings,  including  the 
filing  of  the  plat  and  schedule  and  the  over- 
ruling of  all  objections,  thereto,  and  that 
after  due  Inquiry  and  examination  "each 
and  all  of  the  assessments  and  amounts  re- 
corded and  entered  upon  said  plat  and 
schedule  as  amended  by  this  council  against 
property  abnttlng  upon  said  Improvements 
and  the  owners  thereof  for  the  cost  thereof 
are  in  proportion  to  the  special  benefits  ron- 
ferred  by  said  improvement  upon  each  and 
every  lot  or  parcel  of  gronnd  so  abutting 


and  properly  chargeable  thereto.**  And  tlie 
omission  In  the  resolution  seans  to  be  simply 
an  omission  to  set  out  the  very  assessments 
shown  by  the  plat  and  schedule  as  intended 
to  be  made,  and  as  to  which  the  objections 
made  by  the  property  owners  on  defendants 
notice  had  been  overruled.  We  therefore 
reach  the  conclusion  that  without  a  specific 
recital  the  numbers  of  the  lots  assessed  as 
abutting  on  the  Improvement  and  the  names 
of  the  owners  thereof  and  amounts  of  the  as- 
sessments made  were  sufficiently  recited  In 
the  resolution  by  reference  to  the  plat  and. 
schedule  on  file.  The  portion  of  the  resolu- 
tion making  and  confirming  the  specific  levy 
refers,  as  we  think,  also  to  the  plat  and 
schedule,  and  is  therefore  sufficiently  specific. 
Parol  evidence  was  clearly  not  admissible  for 
the  purpose  of  showing  what  property  was 
referred  to  In  this  resolution;  but,  as  the 
resolution  Itself,  without  regard  to  the  parol 
evidence  which  the  court  received,  sufficiently 
Identified  the  property  and  specified  the  as- 
sessments made,  no  parol  evidence  was  nec- 
essary to  make  It  effectual. 

It  la  also  contended  that  the  assessment 
does  not  appear  to  have  been  In  accordance 
with  the  benefits  as  required  by  Code  Supp. 
I  792,  and  that  the  assessment  exceeded  25 
per  cent  of  the  actual  value  of  the  property 
at  the  time  of  the  levy,  In  violation  of  the 
provisions  of  the  same  section;  but  it  appears 
from- the  recital  of  the  resolution  itself  that 
the  council  specifically  found  that  the  as- 
sessment was  in  proportion  to  the  special 
benefits  from  the  improvement,  and  we  think 
that  the  evidence  supports  this  finding.  The 
evidence  also  supports  the  conclusion  that 
the  assessments  on  plaintUTs  lots  did  not  ex- 
ceed 25  per  cent  of  the  value  thereof  at  the 
time  of  the  levy.  Counsel  further  urge,  how- 
ever, that  It  was  error  for  the  council  to  in- 
clude in  the  assessment  the  Item  of  $2.50  as 
to  each  lot  for  the  expense  of  collecting  the 
assessment  Under  Code,  SI  825-802,  special 
assessments  are  payable  at  the  office  of  the 
county  treasurer,  and  under  Code,  {  490, 
par.  1,  the  county  treasurer  is  entitled  to  re- 
ceive by  way  of  compensation  "three-fourths 
of  one  per  cent  of  all  money  collected  by  him 
as  taxes  due  any  city  or  town  to  t>e  paid  out 
of  the  same";  but  It  is  not  indicated  In  Code, 
i  820,  that  this  cost  of  collection  shall  be  a 
part  of  the  assessment  on  abutting  property. 
We  reach  the  conclusion,  therefore,  that  the 
Item  of  $2.50  of  costs  assessed  as  against 
each  of  plalntlfTs  lots  (eight  In  number)  was 
erroneous,  and  that  the  court  should  have 
reduced  the  assessment  to  tlils  extent 

The  other  appeal  Involves  an  assessment 
for  curbing  under  a  proceeding  which  was 
entirely  Independent  of  the  proceeding  to 
make  an  assessment  for  paving.  The  trial 
court  properly  struck  out  several  of  the 
grounds  of  objection  Interposed  by  plaintiff 
in  bis  petition,  because  they  had  not  t>eeD 
made  before  the  city  council,  as  required  by 
Code^  I  824.  Aa  to  the  otttet  objections, 
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which  OD  demnrrer  the  trial  court  held  to  be 
InsoffideDt  to  entitle  plaintiff  to  any  relief, 
it  la  enough  to  say  that  the  petitton  presented 
no  facts  rendering  the  assessmentB  invalid. 
It  Is  contended  tliat  the  curbing  and  paring 
were  one  improTement,  and  that  no  assess- 
ment BhOQld  have  been  made  for  the  cnrbing 
until  the  whole  improT^ent  was  completed 
and  the  whole  expense  could  be  ascertained, 
but  nowhere  in  the  petition  was  it  made  to 
appear  that  the  curbing  was  a  part  oi  the 
paving  and  provided  for  In  the  same  pro- 
ceeding. On  the  contrary,  the  proceedings 
of  the  oonncU  as  detailed  in  the  petition  with 
reference  to  the  curbing  indicate  that  the 
assessment  for  that  purpose  was  wholly  In- 
dependent of  any  proceedings  with  reference 
to  paving,  and  the  only  all^tlon  tending  to 
connect  the  two  was  an  argamentatlTe  allega- 
tion of  such  connection  as  a  reason  why  the 
curbing  assessment  was  invalid.  Another 
objection  is  predicated  upon  the  allegation 
that  the  reconstruction  and  resetting  of  the 
curbing  for  which  the  present  asseaament  Is 
made  was  only  necessary  by  reason  of  the 
paviog,  and  that  the  taking  up  of  the  old 
cnrfolng  was  carelessly  done  and  larger  ex- 
pense was  thereby  imposed  on  the  inoperty 
owner;  but  these  objections  are  not  supported 
by  any  facts  alleged  In  plaintlCfB  petition, 
and  the  demurrer  was  fhsntan  properly  sna- 
tained. 

The  final  result  is  that  the  decree  Ih  the 
case  Involving  the  assesfiment  for  paving  la 
so  modified  that  the  assessment  on  each  of 
plalntifTs  lots  for  cost  of  coliectlng  the  as- 
sessment by  the  county  treasurer  amounting 
to  S2.60  as  to  each  lot  Is  set  aside.  Other- 
wise It  is  affirmed.  The  cost  of  the  appeal 
will  be  taxed  to  the  appellant  notwithstand- 
ing this  modification.  The  decree  as  to  the 
assessment  for  curbing  la  affirmed. 

Modified  and  affirmed. 


DIBCEMANN  v.  CHICAGO  &  N.  W.  BT.  00. 
(Supreme  Court  of  Iowa.  Jan.  10,  1906.) 

1.  Cakbibbs— DEPora— Gabb  Rkquibbd  or 
Cabbies  —  FuBniaHina  Bbcobt  vob  Pas- 
sen  ogb. 

Where  a  passenger,  in  order  to  take  Ua 
train,  was  required  to  cross  tracks  at  ttie  sta- 
tion, he  having  been  In  full  posaeselon  of  hla 
faculties,  familiar  with  the  station,  and  having 
had  ample  warning  of  the  approach  of  a  train, 
there  were  no  circumstances  requiring  the  rail- 
road company  to  furnlah  him  an  escort  across 
the  tracks. 

2.  Sauf^Neglioencb— Nbgbssitt  or  Obobs- 
INO  Xbacks. 

It  is  not  n^iigence  fcv  a  railroad  station 
to  be  so  arranged  that  passengers  are  obliged 
to  cross  tracks  in  order  to  reach  their  trains. 

a  SAICB— GonTBtBUTOBT  XSOLIOSITCB. 

Where  a  railroad  station  was  so  arranged 
that  it  was  necessary  for  a  passenger  to  <tos8 
the  track  on  which  his  train  was  approaching, 
and  the  headlight  could  be  seen  plainly  for 
two  miles  before  it  reached  the  station,  and  the 
whistle  was  sounded  and  the  bell  rung,  and 


he  was  killed  b^  being  struck  by  the  train,  h* 
was  gnilty  of  contributory  negllgeoce. 

[Ed.  Note. — For  cases  In  pdnt;  see  toL  ft. 
Cent  Dig.  Carriers,  f  186S.] 

4.  SAHB—EbCOBT  bob  P&BBXnOBB-SnOBHCK 

— SumCIEHCT. 

In  an  action  for  the  Idlling  of  a  passenger 
at  a  railroad  station,  evidence  neld  not  to  show 
that  at  the  time  of  the  acddent  deceased  was 
being  escorted  across  the  tracks  by  an  agent 
of  defoidant. 

Appeal  from  District  Court,  Linn  Goonty ; 
BenJ.  H.  Miller,  Judge. 

Suit  to  recover  damages  caused  by  the 
death  of  Frederick  J.  Dlet^mann.  There 
was  a  directed  verdict  for  the  defendant  The 
plaintiff  appeals.  Affirmed. 

Ghas.  A.  Clark  &  Son  and  W.  G.  Clark,  for 
appellant  Orimm,  Trewin  &.  Mofflt  Clark 
k  McLai^hlUt,  and  James  DavlB,  for  ap- 
pellee. 

SHERWIN,  J.  Frederick  J.  Dieckmann 
was  kilted  by  one  of  the  defendant's  west- 
bound trains  at  De  Witt  Iowa,  at  about  11 
o'clock  at  night  The  track  of  the  defendant 
at  that  point  is  double;  the  north  trac^  be- 
ing used  by  the  east-bound  trains,  and  the 
south  track  by  those  going  west  The  depot 
is  north  of  both  tracks,  and  passengers  going 
west  are  required  to  cross  them  to  a  platform 
Bouth  thereof,  from  which  the  west-bound 
train  la  boarded.  There  is  a  planked  way 
for  passengers  between  the  depot  platform 
and  the  one  south  of  the  trades.  On  the 
night  of  his  death,  deceased  went  to  the  sta- 
tion for  the  purpose  of  taking  the  west-bound 
trifln  that  was  due  there  at  about  11  o'clock. 
He  remained  in  the  depot  until  the  approach 
of  the  train  was  announced,  when  he  left  It 
and  started  to  cross  over  to  the  south  plat- 
form. He  was  killed  by  the  train  that  he 
Intended  to  take. 

The  appellant  oontoids  that  the  defendant 
was  bound  to  furnish  a  safe  way  to  the  train 
and  to  give  passengers,  time  and  opportunity 
to  reach  the  same  In  safety;  and,  further, 
that  It  is  Its  duty  to  escort  and  direct  them, 
if  It  be  reasonably  necessary  to  do  so.  The 
first  two  legal  propositions  are  not  questioned, 
and  they  undoubtedly  state  the  law;  but  the 
evidence  shows  that  ample  time  to  cross  to 
the  south  platform  before  the  arrival  of  the 
train  was  given  the  deceased,  and  that  the 
way  was  safe  for  a  person  exercising  ordina- 
ry care,  unless  we  hold,  as  a  matter  of  law, 
that  when  double  tra(^s  are  used  the  railway 
company  operating  them  Is  bound  to  provide 
either  an  overhead  crossing  or  an  under- 
ground way.  This  Is  a  matter  for  the  I<eg1s- 
lature,  and  not  for  the  courts.  We  can  im- 
agine cases  where  the  duty  of  escorting  a 
passeuffer  to  the  train  might  arise,  but  this 
case  cannot  In  our  judgment  be  brought  with- 
in such  a  rule.  The  deceased  was  a  vlgoronn 
young  man  In  fnll  possession  of  his  senses  of 
seeing  and  bearing,  and  possessed  also  of 
normal  nnderstandlng.  He  was  familiar  with 
the  station  In  qnestl<Hi  and  with  the  passage 
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of  trains  and  the  manner  of  boarding  them, 
Ibcre  wore  no  special  clrconutanoeB  demand- 
ing an  eecort  over  the  tracks  to  the  south 
platCorm.  and  the  defendant  did  not  owe  him 
the  dn^  of  fnmiahlng  <m&  Raben  t.  Central 
Iowa  Ballwa;  Company,  74  Iowa,  788,  S4  M. 
W.  62L 

It  la  claimed  that  the  train  was  aiVMuih- 
teg  the  station  at  a  dangerom  rate  of  speed, 
and  that  the  gnefltion  of  the  defendant's  negli- 
gence on  account  thereof  should  have  been 
anlunltted  tD  the  Jnrr.  Thwb  was  no  <«dl- 
nance  limiting  the  speed  of  trains  on  the  trade 
in  qneation,  and  the  en^eer'a  testlmonr  wu 
to  the  effect  that  the  train  was  moiing  at  the 
rate  of  about  e^ht  miles  an  honr  when  It 
stnif^  the  deceased.  While  any  rate  of  speed 
Is  not  per  se  negligence.  In  the  ^wence  of  a 
controlling  statute  or  ordinance  It  is  possible 
that  there  was  oiongh  In  the  whole  record 
to  require  the  submission  of  fills  qnesthm  to 
the  Jury,  if  a  finding  tliereon  adverse  to  the 
defexkdant  could  have  warranted  a  verdict  for 
the  plaintiff.  Coboon  t.  Railway  Ca.  90 
Iowa,  169,  B7  N.  W.  727;  Johnson  r.  Railway 
Ca.  75  Iowa,  168,  39  N.  W.  242.  If  the  de- 
ceased was  guilty  of  contributory  negligence, 
however,  there  could  be  no  recovery,  and 
the  Terdlet  was  properly  directed,  notwith- 
standing the  negligent  nte  of  speed.  The 
tnuft  east  of  De  Witt  was  straight  fcHr  a  long 
Ustano^  and  tlie  headlight  on  the  oiglne  of 
the  approaching  trafai  could  be  plainly  seen 
from  a  point  two  miles  away  nntll  It  reached 
the  station.  The  station  whistle  was  sound- 
ed, and  the  bell  was  continuously  rung  as 
the  train  approached.  There  was  nothing  to 
obstruct  the  view  of  the  deceased,  and  had  he 
locked  or  listened  he  could  not  have  failed  to 
see  and  hear  the  train  or  to  realize  his 
danger  In  attempting  to  cross  the  tradk  In 
front  of  it  That  it  was  his  dtt^  to  exercise 
ordinary  care  to  protect  himself  is  well  set- 
tled. Although  required  to  cross  these  tradm 
for  the  purpose  of  reaching  the  train  tlut  he 
Intended  to  take^  it  was  his  duty  to  look  and 
listen  and  to  exowlBe  ordinary  care  for  his 
own  safety,  and,  if  he  n^ilected  to  do  so  and 
was  killed  as  a  consequoice  of  such  neg- 
lect, no  recovery  can  be  had  llierefor.  Ban- 
ning T.  Railway  Ga,  89  Iowa,  76,  66  M.  W. 
277 :  Hoore  v.  Railway  Co.,  89  Iowa,  227,  66 
N.  W.  480;  Crawford  v.  Railway  Co.,  100 
Iowa,  435,  80  N.  W.  SIO;  Camp  v.  Railway 
Co..  124  Iowa,  242,  09  N.  W.  785.  The  de- 
ceased was  waiting  tor  that  particular  train 
and  had  beoi  warned  of  Its  lyiproach  from 
three  to  five  minutes  before  he  was  killed. 
He  was  familiar  with  the  op^atlon  of  trains 
at  that  ptdnt,  and  knew  the  track  on  which 
his  train  would  pass  the  station,  and  that  he 
must  cross  the  track  before  boarding  It.  The 
train  could  readily  be  sera  and  beard,  and  yet 
the  deceased  undertook  to  cross  the  tradi 
ahead  of  11;  and  In  so  doing  he  was  clearly 
negligent  If  he  failed  to  look  and  listen,  he 
was  n^Igent ;  and.  It,  after  seeing  the  train, 
he  undertotA  to  cross  In  front  of  it,  be  was 


equally  as  much  at  fault  Cowles  t.  Rail- 
way Co.,  102  Iowa,  611,  71  K  W.  680;  Moore 
T.  Lind^  Railway  (Ifo.  Scq^w)  TO  B.  W.  670. 

It  is  forUier  contended,  lunrever.  that  tbB 
statlim  agent  undertook  to  escort  the  deceased 
across  the  tracks  to  the  south  platform  and 
led  him  Into  the  danger.  If  this  were  true, 
an  entirely  different  question  would  be  pre- 
sented for  determination,  but  there  Is  no  evi- 
dence sustaining  the  proposition.  Two  wit- 
nesses saw  the  fatal  accident,  one  of  whom 
testified  that  he  and  the  agmt  went  to  the 
south  platform  tt^ther  and  were  standing 
thereon  waiting  for  the  train  which  was  then 
near.  That  the  deceased  started  across  after- 
ward and  fell  on  the  north  track  and  again  on 
the  sooth  track.  That  when  he  fell  the  sec- 
ond time  the  agent  went  to  his  assistance, 
and  while  trying  to  get  him  away  from  the 
danger  was  himself  killed.  The  other  wit- 
ness who  saw  the  accident  was  the  engineer. 
He  testified  that  he  got  a  momentary  glimpse 
of  the  two  men  just  before  they  were  stnv^, 
and  that  It  seemed  to  him  that  they  were 
both  running  sonth,  and  that  the  agent  was 
behind  the  other  man.  Qiving  to  the  testi- 
mony of  this  witness  Ita  fullest  weight  In 
favor  of  the  appellant  It  Is  evident  that  It 
does  not  support  his  theory  that  the  agent 
was  escorting  the  deceased  over  to  the  plat- 
form. On  the  other  hand,  there  was  positive 
evidence  that  such  was  not  the  case. 

The  plaintiff  did  not  make  a  case  for  the 
Jury,  and  the  Judgment  should  be^  and  it  is, 
affirmed. 


DSHiANBY  FORGB  &  IRON  GO.  st  al.  v. 
IROQUOIS  TRAN8P.  Ca 

THB  WINNEBAGO. 

(Snprme  Court  of  Bfichlgan.  Dec  4,  1905.) 

1.  Uautiicu  Liens— SHiPBniij>ino  —  Coh- 
TBACTB—LiaNS— Enforcement. 

Contracts  for  the  building  of  ships,  or  for 
farniabin^  materials  for  their  construction,  are 
not  maritime  contracts,  and  liens  arising  under 
a  state  law  out  of  such  contracts  are  not  with- 
in the  JnrisdictioD  of  admiralty  coarta,  but 
may  be  enforced  in  the  courts  of  the  state. 

2.  SaUE  —  ADUIEAI.TT  JtTBISDICTION— STATS 

Statutes. 

Comp.  Laws  1897,  |  10.788,  creating  a  lien 
for  materials  furnished  for  the  original  con- 
struction of  a  vessel,  and  providing  U>t  the  en- 
forcement of  such  lien,  do  not  contravene  the 
federal  Constitution,  by  which  the  judicial 
power  of  the  United  States  is  extended  to  all 
causes  of  admiralty  or  maritime  jorisdiction. 
8.  Same  —  Oombtbuciion  of  Vessels  —  SIa- 

TEBIALB. 

Where  complainant  fnmiBhed  certain  ma- 
terials for  the  constmctlon  of  a  vessel  before 
she  waa  launched,  and  also  furnished  a  quad- 
rant, certain  valve  stems,  conaecting  rod  caps, 
and  a  tiller,  after  the  launching,  but  before  the 
vessel  was  entirely  completed,  enrolled,  and  li- 
censed, it  was  entitleo  to  a  statutory  lien 
therefor,  under  Comp.  Iawb  1687,  1  10,789,  de- 
claring that  every  water  craft  above  five  tons 
burthen,  etc.,  shall  be  subject  to  a  Umi  for 
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debt*  contimeted  In  or  about  th«  baildlnf  o£ 
sDch  craft. 

[E^L  Note.— For  cases  in  point,  see  toL  84, 
Cent.  Dig.  Maritime  Liens,  §§  31.  32.] 

4.  SAHK--STA'n7TEa — Afflicatioh. 

Comp.  Laws  389T,  fi  10,789,  providing  a 
lien  tm  a  water  craft  above  five  tons  burthen, 
used  or  Intended  to  be  used  in  navigating  the 
waters  of  the  state,  for  debts  contracted  for 
materials  furnished  jn  the  construction  thereof, 
etc.,  is  not  limited  to  vessels  intended  to  be 
used  ezcluslvely  In  navigating  the  waters  of  the 
state,  but  applies  to  a  craft  which  is  at  the  time 
navigating  the  waters  of  the  state,  as  to  wbicb 
there  Is  no  admiralty  jurisdiction. 

5.  SAUB— BlOHT  TO  Lien— SUBCOHTBACTOBS. 

"Where  a  vessel  was  constmcted  under  a 
contract  with  certain  individuals,  who  were 
to  form  a  corporation  to  which  a  vessel,  when 
completed,  was  to  be  transferred,  the  title  to 
the  vessel  until  delivered  to  such  corporation  re- 
mained in  ttie  builder;  and  hence  one  furnish- 
ing materials  to  be  used  in  such  conatmction 
under  contract  with  the  builder  was  not  a  sub- 
contractor, and  therefore  iMirred  from  enforcing 
a  lien  therefor  conferred  on  the  furnisher  ox 
materials  under  contract  with  the  owna  bj 
Comp.  Laws  1897,  S  10,789. 

6.  Same— GHABaino  or  Matbbiala. 

Where  materials  were  furnished  for  the 
construction  of  a  vessel  under  contract  with  the 
builder,  a  lien  attached  to  the  vessel  therefor,  as 
provided  by  Comp.  Laws  1887,  8  10,78!),  as  an 
incidoit  to  the  contract,  regardless  of  tbe  fact 
that  tbe  materials  were  diaxged  to  the  builder 
and  not  to  the  vessel. 

[Ed.  Note. — For  cases  in  point,  see  voL  84, 
Cent.  Dig.  Maritime  Liens,  §  80.1 

7.  Same— Payment— Notes. 

'Where  materials  were  fumlshed  for  the 
construction  of  a  vessel  for  which  the  matMrial- 
man  had  a  statutory  lien,  the  fact  that  tlie 
builder's  note  for  a  portion  of  the  amount  due 
on  a  general  account  for  materials,  including 
the  materials  in  question,  was  accepted,  but  was 
not  paid,  did  not  constitute  a  payment  for  such 
materials,  precluding  the  enforcement  of  the 
Men. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
<^t  Dig.  Maritime  Liens,  f  82.] 

8.  GoifHERCB— BNIOBCBUENT  OF  LlBH  Olf  VlS- 

sei^Interstate  GoimEBCE. 

Proceedings  for  the  enforcement  of  a  liea 
on  a  vessel  for  materials  used  in  its  construc- 
tion, conferred  by  Comp.  Laws  1897,  |  10,789, 
though  commenced  after  the  vessel  was  enrolled, 
licensed,  and  engaged  in  interstate  commerce, 
were  not  objectionable,  as  in  contravention  of 
the  jurisdiction  of  federal  courts  in  admiralty. 

^peal  from  Olrcolt  Court,  Wayne  Oounly; 
Joseph  W.  DoooTan,  Judge. 

AcUm  by  tbe  Delaney  Forge  ft  Inm  Gran- 
pany  and  certain  other  intervenlnK  complain- 
ants  against  the  steamer  Winnebago  and  the 
Iroquois  Transportation  Company,  claimant, 
to  enforce  certain  statntory  llena  (or  ma- 
terials furnished  In  the  conatructlon  of  the 
steamer.  From  a  decree  In  favor  of  com- 
philnant  and  Interveners,  the  transportation 
company  appeals.  Affirmed. 

Argued  before  MOOBB,  a  J.,  and  GAR- 
PBNTER,  McALVAT.  OSTRANDER,  and 
HOOKER,  JJ. 

0.  E.  Kremer  and  Gray  ft  Gray,  for  appel- 
lant. Shaw.  Warren,  Gady  ft  Oaices,  for  ap- 
pellees. 


HcALVAY,  J.  The  Delaney  Forge  ft  Iron 
Company,  of  Bctffalo,  N.  Y.,  brought  this  pro- 
ceeding under  section  10,788,  Comp.  Laws 
1887,  against  the  steamer  Winnebago,  claim- 
ing a  Hen  for  materials  furnished  for  use 
in  and  about  the  construction  of  the  said 
steamer.  George  W.  Edwards  and  others 
are  intervening  complainants,  clalmlns  a 
similar  lien.  Tbe  Iroquois  Transportatioa 
Company,  an  Indiana  corporation,  is  owner 
and  claimant  of  the  vessel.  This  steamer 
was  constructed  and  built  by  the  Oulumbia 
Iron  Works  In  their  shipyard  at  9L  Clatr, 
Mich.,  under  a  contract  dated  March  8,  1902. 
The  contract  price  was  $95,000.  and  the 
Columbia  Iron  Works  was  to  fumish  all  ma- 
terial and  labor  necessary  to  completely  con- 
struct said  steamer,  and  deliver  the  same  at 
Port  Huron,  Mich.,  on  or  before  October  1. 
1902.  Of  the  contract  price  $31,000  was  to 
be  paid  In  cash  from  time  to  time.  This 
contract  was  made  with  John  J.  Boland 
and  ThoB.  J.  Prindlrtlle,  and  contained  a  pro- 
vision that  they,  with  other  stockholders, 
would  organize  a  corporation  to  be  known 
as  the  "Iroquois  Transportation  GomiuiEiy." 
which,  for  tbe  balance  of  the  purchase  price, 
would  execute  Its  notes  to  the  amount  of 
$16,000,  and  lasoe  bonda  for  $48,000,  to  be 
secnred  by  m<»tgage  up<ni  Its  pnqjierty.  The 
corporation  was  duly  organized,  and  the 
notes,  bonds,  and  mortgage  executed  and 
delivered  as  agreed.  It  was  understood  that 
this  corporation  would  ultimately  be  the 
owner  of  the  steamor.  Boland  and  Prlndl- 
vllle  assigned  the  contract  to  this  corpora- 
tion April  6,  1908.  Uoder  the  contract  the 
Columbia  Iron  Works  proceeded  with  the 
constmctioa  of  the  steamer.  It  was  launcti- 
ed  March  21,  1903,  and  after  It  was  In  the 
water  the  work  under  contract  continued. 
On  July  IS,  1903,  it  was  Inspected,  measured, 
enrolled,  and  licensed  to  be  employed  in 
domestic  and  foreign  tradfc  Said  airoUmait 
and  license  were  Issued  to  C  L  WoriES,  as 
owner.  The  same  date  an  agreemCTt  was 
mad^  givii^  conditional  possession  to  claim- 
ant corpwatlon,  the  Iroquois  Transportation 
Company,  "for  the  purpose  of  completing  and 
flnlshlng  up  those  things  still  remaining  un- 
done npou  said  steamer,  and  required  to  be 
done  by  said  Iron  Works  by  the  terms  of  the 
contract  for  tbe  construction  of  said  steam- 
er; *  *  *  it  being  tbe  sole  intent  and 
purpose  of  this  agreement  to  enable  the 
Iroquois  Transportation  Company  to  obtain 
Immediate  possession  of  this  steamer,  and 
without  Intending  eithor  to  limit  the  extent 
of  the  obligation  of  said  Goimnbla  Iron 
Works  under  the  original  specifications." 
Final  cash  payment  on  the  contract  was 
made  July  19,  1803,  when  tbe  Columbia  Iron 
WoriiS  luid  received  the  full  contract  price 
In  cash,  bonds,  and  mortgage,  less  $3,600. 
deducted  as  penalty  provided  in  the  contract 
for  noncompletion  of  the  boat  within  the 
time  stipulated.  On  this  last  date  a  bill  of 
sale  of  the  steama  waa  made  1^  tiw  Oolnm- 
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Ua  Iroa  Works  to  tbe  Iroqnota  Trsnsporta- 
tion  Company.  The  claims  for  which  Hens 
are  here  wraght  b7  complainant  to  be  en- 
fWced  are  for  materials  famished  to  enter 
Into  and  be  used  In  tbe  original  construction 
and  bnlldlng  of  said  steamer  Wlnndttago. 
The  materials  fnmlshed  by  complainant  were 
steel  fo^lngs  supplied,  according  to  tbe  apetd- 
flcatlous  and  drawings  famished,  between 
Norember  24,  1902,  and  Jnly  16,  1903,  as 
from  time  to  time  ordered  by  the  Colombia 
Iron  Works,  vpon  the  pnrctaase  price  of 
whldi  a  balance  of  $1,999^  Is  claimed.  The 
complaint  was  filed  October  6,  1903,  In  the 
circuit  court  for  Wayne  county.  The  Iro- 
quois Transpin-tatlon  Company  filed  a  bond, 
entered  an  appearance,  and  answered.  The 
aauae  was  heard,  and  a  Judgment  rendered 
In  favor  of  complainant  for  tbe  full  amonnt 
and  costs  against  the  Iroquois  Transportation 
Company,  claimant  and  owner  of  said  steam- 
er, and  the  United  States  Fidelity  &  Guaran- 
ty Company  of  Baltimore,  Md.,  Its  surety  vp- 
on tbe  bond  furnished  as  provided  by  statute. 
Both  parties  against  whom  said  Judgment 
was  rendered  have  appealed  to  this  court, 
and  by  stipulation  the  cause  Is  heard  upon 
the  testimony  taken  In  the  circuit  court  and 
returned  to  this  court. 

The  first  question  to  determine  Is  wbetb^ 
the  Michigan  statute  under  which  this  pro- 
ceeding was  brought  Is  in  contraTention  of 
the  ConstltDtlon  of  the  United  States.  If 
the  case  is  one  within  the  admiralty  and 
maritime  Jurisdiction,  there  is  no  question 
but  that  a  federal  court  would  alone  have 
Jurisdiction,  notwithstanding  tbe  fact  that 
the  state  statute  In  terms  provided  a  remedy. 
By  tbe  Constitution  tbe  Judicial  power  of  the 
United  States  extends  to  all  causes  of  ad- 
miralty or  maritime  Jurisdiction.  The  Ju- 
diciary act  of  1789  saves  to  suitors  in  all 
such  cases  the  right  of  a  common-law  reme- 
dy, where  the  common  law  is  competent  to 
give  It,  and  declares  that  witb  this  exception 
tbe  federal  Jurisdiction  is  exclusive.  This, 
then,  would  give  tlie  federal  courts  exclusive 
Jurisdiction  as  to  the  enforcement  of  all  liens 
In  respect  to  maritime  contracts  or  maritime 
torts.  If  the  lien  sought  to  be  enforced 
arises  under  a  nonmarltlme  contract,  and 
Is  created  by  a  state  statute,  tbe  authorities 
hold  that  the  state  courts  have  Jurisdiction. 
Contracts  for  the  building  of  ships,  or  for 
fomisblng  materials  for  their  construction, 
are  held  by  tbe  federal  courts  to  be  noumari- 
tlme  contracts,  and  therefore  not  within  the 
Jurisdiction  of  admiralty  courts;  and  Hens 
arising  under  state  laws  out  of  such  contracts 
mny  be  enforced  In  the  state  courts.  John- 
son V.  Chicago,  etc.,  Elevator  Co.,  119  U.  B. 
888,  7  Sup.  Ct  254,  30  L.  Ed.  447;  Knapp, 
Stout  &  Co.  T.  McCaffrey.  177  U.  S.  638,  20 
Sup.  Ct,  824,  44  L.  Ed.  921 ;  The  Robert  W. 
Parsons,  191  V.  S.  17,  24  Sup.  Ct  8,  48  L. 
Ed.  78;  The  John  B.  Ketclium,  97  Fed.  872, 
38  C.  C.  A.  518 ;  Tbe  JefTerson,  20  How.  893, 
401,  16  U  Ed.  961;  Edwards  t.  Elliott,  21 
lOSN.W^-84 


WaU.  082, 22  L.  Ed.  487.  It  will  be  Observed 
that,  while  the  authorities  are  uniform  in 
holding  that  the  Jurisdiction  of  tbe  federal 
courts  la  exclusive  in  proceedings  In  rem 
arising  under  maritime  contracts,  the  deci- 
sions of  the  state  and  federal  courte  are 
Just  as  uniform  In  holding  that  sndi  pro- 
ceedings provided  for  by  state  statutes,  aris- 
ing under  nonmarltlme  contracts,  are  wttbtn 
the  Jurisdiction  of  the  state  courts. 

We  find  from  proofs  In  the  case  at  bar 
that  the  materials  furnished  were  for  tbe 
steamer  Winnebago,  and  actually  went  Into 
the  original  construction  of  the  same,  as 
contemplated  by  the  original  plans  and  spec- 
ifications. The  Michigan  statute.  In  so  far 
as  It  creates  a  lien  for  materials  so  furnished, 
and  provides  for  the  enforcement  of  such 
tlen,  does  not  contravene  the  Constitution  of 
the  United  States.  AH  the  decisions  make 
a  clear  distinction  t>etween  those  cases  where 
the  lien  is  for  the  materials  furnished  for 
the  building  and  construction  of  a  vessel,  and 
where  the  same  Is  furnished  for  repairs  to 
a  vessel.  The  record  Aiows  that  of  these 
materials  fumlsbed  by  complainant  all  but 
four  items  were  fumlsbed  before  the  date 
of  tbe  launching,  March  21,  1903,  and  that 
these  four  items,  one  quadrant,  three  steel 
valve  stems,  three  steel  connecting  rod  caps, 
and  one  tiller,  were  furnished  April  30  and 
July  16,  1903.  These  named  Items,  from- 
their  description  and  the  evidence,  were  nec- 
essary in  tbe  constmctlon  of  tbe  steamer. 
As  Is  customary,  the  vessel  was  put  into  tbe 
water  before  Its  construction  was  entirely 
completed,  and  the  work  continued  at  least 
until  July  18,  190S.  The  items  were  all  fur- 
nished before  the  steamer  was  completed, 
and  before  she  was  enrolled  and  licensed,  and 
were  properly  Ineluded  In  complainant's 
claim. 

The  claim  is  made  that  the  statute  ap- 
plies only  to  vessels  Intended  to  be  used  ex- 
clusively In  navigating  the  waters  of  the 
state.  One  provision  of  section  10,788,  Comp. 
Laws  1897,  Is:  "Every  water  craft  of  above 
five  tons  burthen,  used,  or  Intended  to  t>e 
used  in  navigating  the  waters  of  this  state, 
shall  be  subject  to  a  lien  thereon.  First  for 
all  d^ta  contracted  by  the  owner  or  part 
owner,  master,  clerk,  agent,  or  steward  of 
such  craft  •  ♦  •  on  account  of  materials 
furnished  •  •  •  In  or  about  the  building 
of  such  craft"  The  steamer  Winnebago  was 
built  in  tbe  state  of  Michigan.  The  materials 
furnished  in  this  case  were  furnished  in  Ite 
construction  before  enrollment  and  license. 
The  vessel  was  licensed  July  18,  1903,  "to 
carry  on  tbe  coasting  and  foreign  trade  on 
tbe  northern,  northeastern,  and  northwestern 
frontier,  otherwise  than  by  sea,  for  one 
year."  From  the  license  Uself  It  appears 
that  tbe  steamer  was  intended  to  be  used  as 
well  in  tbe  waters  of  this  state  as  other 
states.  From  tbe/proofs  it  appears  that  the 
steamer  was  actually  engaged  In  navigating 
the  waters  of  this  state,  although  also  en- 
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gaged  is  Intentate  commerce  and  trading  with 
Canadian  ports,  at  under  the  license  was 
pomlsslble.  This  coort  has  passed  upon 
this  question  and  construed  this  statute  In 
this  regard  In  The  City  of  Erie  v.  Canfleld, 
27  Mich.  481,  In  an  opinion  written  by  Judge 
Oooley,  holding:  '^be  fact  that  the  brig 
was  upon  a  voyage  from  a  port  outside  the 
state  seems  to  me  unimportant,  except  aa  It 
may  bear  upon  the  question  of  admiralty  Ju- 
risdiction. The  act  referred  to  was  unques- 
tionably Intended  to  give  a  remedy  in  all 
cases  coming  within  Its  proTlslons  In  other 
particulars,  where  the  vessel  was  at  tbe  time 
navigating  tbe  waters  of  the  state,  and 
where  no  remedy  could  be  had  in  admiralty. 
The  act  Is  not  confined  to  the  water  craft 
used  or  Intended  to  be  used  exclusively  In 
navigating  the  waters  of  this  state,  and  the 
brig  in  question  was  In  this  particular  strict- 
ly within  the  terms  of  the  act  and,  If  there 
Is  DO  admiralty  Jurisdiction,  is  within  the 
reason  for  its  enactment,  notwithstanding 
a  part  of  ita  voyage  was  upon  the  waters  of 
another  state." 

The  claim  la  made  that  under  the  statute 
the  complainant,  being  a  subcontractor,  can- 
not recover,  for  the  reason  that  nothing  was 
due  from  the  owner  when  notice  was  given. 
Under  the  facts  In  the  case  this  contention 
cannot  be  sustained.  Complainant  was  not 
a  subcontractor.  The  materials  were  fur- 
nished to  the  Oolumbia  Iron  Works,  owner  of 
the  steamer  Winnebago.  This  ownership 
continued  until  delivery  of  the  vessel  to  the 
Iroquois  Transportation  Company.  The  John 
B.  Ketchum,  97  Fed.  872.  88  C.  C.  A.  518. 

During  the  time  these  materials  were  fur- 
nished by  complainant  for  the  steamer  Win- 
nebago the  Columbia  Iron  Woi^s  was  engaged 
In  building  several  vessels  at  Its  yards,  and 
complainant  was  furnishing  a  large  amount 
of  material  for  the  construction  of  these  ves- 
sels; the  aggregate  value  of  such  materials, 
in  June,  1903,  being  ahout  $9,000.  The  Items 
were  all  charged  In  the  account  of  the  Colum- 
bia Iron  Works;  the  entries  showing  to 
which  vessel  each  Item  applied.  A  sep- 
arate account  was  not  kept  with  each  vessel. 
A  note  of  $5,000  was  sent  to  complainant  by 
Columbia  Iron  Works  June  23,  1903.  It  was 
received  by  complainant  Before  It  became 
due  the  Columbia  Iron  Works  made  an  as- 
signment and  the  note  was  not  paid.  The 
claim  18  made  that  these  materials  were  not 
furnished  with  reference  to  a  statutory  Uen 
upon  tbe  .vessel,  but  upon  the  credit  of  the 
Columbia  Iron  Works,  and  that  the  $5,000 
note  was  accepted  In  payment  of  the  claim 
now  sought  to  be  enforced.  The  distinction 
between  maritime  and  nonmarltlme  liens 
must  not  be  overlooked  In  this  case.  It  can- 
not with  accuracy  be  said  that  materials, 
furnished,  as  In  this  case,  where  a  statute 
of  a  state  gives  a  nonmarltlme  Hen,  are  fur- 
nished upon  tbe  credit  of  the  vessel.  Such 
language  Is  only  exact  where  reference  Is 
had  to  a  maritime  11^  The  statutory  Hen 


attaches  by  operation  of  law,  where  the  ma- 
terials furnished  are  within  the  provisions 
of  the  statute.  The  Hen  attaches  as  an  in- 
cident to  the  contract  and,  unless  such  Uen 
la  waived,  the  provlslonB  of  the  statute  may 
be  invoked  for  Its  enforcement  It  Is  well 
settled  tiiat  tbe  giving  of  a  promissory  note 
Is  no  payment  of  an  Indebtedness  unless  It  Is 
agreed  that  it  is  so  accepted,  and  the  evi- 
dence to  establish  payment  must  be  positive 
and  satisfactory.  The  facts  with  reference 
to  the  taking  of  the  note  In  this  case  do  not 
show  any  anch  agreement  or  understanding 
between  the  parties.  The  acceptance  of  the 
note  was,  ttiarefbre,  not  a  payment  of  the 
claim,  tiardna  t.  Gorham,  1  Doug.  (Mlcb.) 
007;  Peter  t.  Bererly,  10  Pet  (U.  S.)  068,  9 
L.  Ed.  022;  Sarmlento  t.  Tbe  Oatborlne  C 
110  Mlcb.  120,  67  N.  W.  1086. 

Tbe  remaining  qaestlon  to  conirfder  is 
wbetbw  fbe  proceedinga  are  tgU  and  In  con- 
flict wltb  ttM  federal  Oonetltatlw  and  stat- 
otea  because  cranmaiced  after  the  Tessel  was 
oirolled  and  llcsnsed,  and  engaged  In  inter- 
state commene;  It  being  claimed  that  no 
seizure  conld  be  made  while  so  engaged,  al- 
though within  state  jnrl8dlctl<HL  It  will  not 
be  disputed  that  the  federal  courts  do  not 
assume  Jurisdiction  In  admiraltr  in  disputes 
arising  from  nonmarltlme  cmtracts.  nor  will 
it  be  disputed  that  contracts  for  bnllding 
ships  are  not  maritime  contracts,  and  can- 
not be  the  anbject  of  litigation  In  admiralty. 
It  is  not  sought  in  the  case  at  bar  to  enforce 
payment  for  any  matnlal  other  than  that 
which  went  into  the  building  of  this  steamer, 
nor  which  was  contracted  for  or  furnished 
after  the  vessel  was  enroHed  and  licensed. 
The  state  Is  not  usurping  the  federal  authori- 
ty In  enacting  laws  relative  to  matters  en- 
tirely without  the  Jurisdiction  of  the  federal 
courts,  nor  will  the  enforcement  of  such  laws 
be  an  Interference  with  the  exclusive  juris- 
diction of  such  courts  over  all  admiralty 
and  maritime  causes.  If  It  Is  true  that  be- 
cause a  vessel  Is  enrolled  and  licensed,  and 
may  be  engaged  in  commerce  between  states, 
It  cannot  be  reached  in  proceedings  brought 
to  enforce  liens  lawfully  created  by  the  state 
authorll7,  then  the  enforcement  of  rights 
under  such  authority  Is  practically  denied. 
The  question  to  be  determined  In  each  case 
Is  whether  tbe  state  had  the  power  to  make 
the  law  under  which  the  proceeding  is  in- 
stituted. If  such  power  existed,  vessels  of 
the  United  States  may  be  subjected  to  pro- 
cess Issued  from  state  courts  to  enforce  b 
valid  Hen  In  proceedings  under  such  law. 
In  this  respect  the  law  of  the  state  is  valid, 
and  the  proceedings  taken  under  It  regular. 

Our  conclusion  and  judgment  under  the 
evidence  submitted  upon  this  hearing,  is 
that  complainant  recover  Judgment  in  the 
same  amount  recovered  in  the  court  below. 
The  cases  of  complainant  and  interveners 
were  submitted  together,  as  the  same  ques- 
tions were  Involved.   Since  writing  the  fore* 
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going  opinion  a  case  IpTOlrlng  tbe  same  qnes- 
tlons  under  tblii  Atatnte,  brongbt  In  the 
Wayne  county  circuit  court  to  recover  for 
materials  fnislshed  In  constractlng  the 
steamer  Winnebago,  and  removed  to  the  Unit- 
ed States  court,  has  be^  decided  in  the 
United  States  Circuit  Court  of  Appeals  for 
cne  Slxtti  Circuit,  to  which  reference  1b  had 
as  further  authority  for  the  concluslona  here- 
in expressed.  Iroquois  Transportation  Co.  T. 
A.  Harvey's  Sons  Mfg.  Co.  (a  G.  A.)  140  Fed. 

Tbe  Judgments  of  the  circuit  court  are 
affirmed  In  these  cases  against  both  appel- 
lants, with  costs  of  both  courts,  and  this  or- 
der will  be  certified  to  the  said  court,  where 
Judgments  will  he  entered  accordingly  against 
such  appellants,  and  against  all  principals 
and  sorettes  In  ai^  bond  or  bonds  tiled  by 
ttaem  in  said  causes,  as  provided  law. 


HUin!,  Pros.  Atty..  v.  WATNB  CIBOUIT 
JUDQE8. 

(Soprcme  Court  <A  Michigan.  Dea  4,  1905.) 

1.  Infantb— Oohtbol  bt  Stats, 

The  state  has  power  to  define  tbe  status 
of  infanta  requirlos  ^ardiansbip,  and  to  en- 
force state  control  and  education  thereof. 

2.  SaMK— JUVBHILB  C01TBI»--001TVr  OOHMIB- 

Bionma— Statutks. 

Act  Sept  IS,  1905  (Acts  190B,  p.  486,  No. 
312),  to  establish  juvenfle  courts  and  to  regu- 
late the  jurisdiction  and  control  of  delinquent 
children,  provides  (section  2,  v  486)  that  in 
counties  of  over  100.000  population  tbe  circuit 
conrt  shall  have  original  jurisdiction  of  cases 
coming  within  the  act,  that  in  counties  of  less 
than  100,000  and  more  than  25,000  the  juris- 
diction shall  be  exercised  by  the  circuit  court 
commissioner,  and  in  counties  bavins  less  than 
2S,000  population  the  jurisdiction  shall  be  ex- 
ercised by  the  probate  court,  and  authorizes 
any  person  interested  to  demand  a  trial  by 
jury  of  six  to  be  summoned  as  juries  before 
justices  of  the  peace.  The  act  also  authorizes 
parents  to  appear  and  be  heard,  confers  power 
on  the  tribunal  hearing  the  cause  to  punish 
tor  contempt  imda  designated  statntss  apply- 
ing to  courts  of  rsoord  onJVf  and  authorises  tbe 
issuance  of  summonses  and  warrants,  the  impo- 
sition of  a  fine,  tbe  suspension  of  sentence,  tiie 
placing  of  the  child  on  probation,  etc.,  the  deter- 
mination of  whether  parents  are  able  to  support 
the  chlldrsn,  and  the  ratry  and  enforcement  of 
decrees  to  that  end.  Hela,  that  snch  act  was 
nnconstitatlonal,  in  that  It  extended  the  con- 
Btltntiona]  Jorisdiction  of  court  commissioners, 
limited  to  the  powers  of  a  Judge  of  the  cir* 
ealt  conrt  In  chambers.  In  a  portion  of  the 
counties  of  the  state. 

3.  Bamm. 

Such  act  indicated  an  Intentioa  to  provide 
tor  uniform  administration  of  the  law,  and 
hence  it  could  not  be  held  inoperative  merely 
in  the  counties  where  Jurisdiction  was  given 
to  circuit  court  commissioners,  and  othvwise 
snstalned. 

Mandamus,  oo  relation  of  Ormond  r.  Hnnt, 
prosecatiiig  attorn^,  agalnat  tbe  Jndgea  of 
fibe  circuit  court  of  Wayne  county.  Writ 

denied. 

Relator,  the  prosecuting  attonuy  of  Wayne 
conntar*  applied  by  petltl<m  to  the  drcnit 


court  for  that  county  and  to  the  ju^E^  there- 
of, and  In  his  petition  set  out  that  the  Legis- 
lature of  the  state  of  Michigan,  at  Its  last 
session,  passed  an  act  known  as  Act  No.  812; 
mtltled  "An  act  to  relate  tbe  treatment 
and  control  of  dependait,  neglected  and  de- 
linquent children,  and  to  establish  juvenile 
courts,"  which  act  went  Into  ^ect  September 
18,  1905  (Acta  1905,  p.  485) ;  that  by  the 
terms  of  the  act  tbe  circuit  court.  In  counties 
having  over  100,000  population.  Is  given  origi- 
nal jurisdiction  of  all  cases  coming  within 
the  t&nm  of  the  act ;  that  Wayne  county  Is 
a  county  having  a  population  of  more  than 
100,000;  that  In  such  counties  a  majorl^  of 
tbe  Judges  of  tbe  circuit  court  are  by  the 
terms  of  tbe  act  required  to  designate  one 
or  more  of  their  members  to  bear  cases  com- 
ing noder  the  act;  that  In  tbe  clrcnlt  court 
for  the  county  of  Wayne  the  Judges  thereof 
had  not  matte  such  designation;  that  the 
police  court  of  the  dty  of  Detroit  the  Jus- 
tlcee  of  tbe  peace  of  the  county  of  Wayne, 
bad  ceased  to  exercise  Jurisdiction  over  de- 
pendent, neglected,  and  delinquent  chlldr^, 
as  defined  by  said  act;  and  that,  according 
to  the  information  and  belief  of  said  petition- 
er, complaints  against  Juvenile  offenders  were 
not  to  be  entertained  by  any  of  said  officers 
within  the  county  -of  Wayne.  Petitioner 
prayed  that  the  court  and  tbe  judges  thereof 
would,  upon  proper  order,  designate  one  or 
more  of  their  members  to  hear  cases  coming 
under  said  act,  would  designate  a  courtroom 
to  be  known  as  a  "Juvenile  courtroom"  for 
tbe  hearii^  of  such  cases,  and  provide  for  a 
record  to  be  known  as  a  "Juvenile  record." 
Thereafter,  tbe  matter  of  said  petition  com- 
ing on  to  be  heard  In  said  court  before  the 
Judges  thereof.  It  was  held  and  found  that 
the  act  In  question  Is  unconstitutional  and 
void  for  certain  reasons  set  out  in  the  opinion 
of  the  majority  of  said  Judges,  and  tbe  said 
petition  was  dismissed.  At  tbe  same  time 
there  was  pending  in  said  court  an  applica- 
tion, made  on  the  relation  of  John  B.  Whe- 
lan,  the  police  commissioner  of  Detrlot,  for 
a  mandamus  to  compel  Christopher  El  Stein, 
one  of  the  police  Justices,  to  entertain  a  com- 
plaint against  two  male  offenders,  under  the 
age  of  16  years,  charged  with  a  felony  under 
tbe  general  criminal  lawa  of  tbe  atatft  Tbe 
writ  was  granted. 

Five  of  the  Judges  of  said  court  joined 
in  making  and  filing  the  following  opinion: 

"This  matter  consists  of  two  applications — 
one  an  application  in  the  nature  of  a  petition 
of  the  prosecuting  attorney  of  tbe  county  re- 
questing the  court  to  designate  one  or  more 
of  ite  Jndgea  to  act  as  judges  of  the  Juvenile 
court  sought  to  be  estebllsbed  by  Act  No. 
812  of  tbe  Public  Acte  of  1905 ;  and  tbe  other 
an  application,  on  the  relation  of  the  police 
commissioner  of  the  dty  of  Detroit,  tor  a 
mandamus  to  compel  one  of  the  police  Jus- 
tices of  the  city  of  Detroit  to  entertain  a  com- 
plaint against  two  male  Juvenile  offenders, 
undo-  the  age  of  16  years,  charged  with  a 
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felony  under  the  gweral  criminal  laws  vt 
the  Btat&  As  It  appeared  that  a  determlna- 
tlctti  of  both  of  these  appllcattons  d^aided 
iQMn  the  Taltdll7  of  said  act,  ft>r  conTenlenoa 
they  have  been  heard  together.  It  Is  dalmed 
that  for  Tftrlons  reasoiM  said  act  Is  nncon- 
stltntionBl,  Inopofttlve,  and  toM.  In  enters 
tBg  vpfm  the  ccHiBideratton  of  these  objections 
we  are  mlndfal  of  the  fact  that  the  purposes 
soosiit  by  this  jOToille  conrt  act  are  most 
humanitarlaQ  and  benidcent,  and  that  no 
greats  or  more  Important  dvty  can  derolTO 
upon  a  conunimlty,  Its  courts  and  Instltnttons, 
than  the  care,  reclamation,  and  proper  edn- 
eatloa  of  Its  neglected,  d^ndent,  and  ddfn- 
qnent  ddldren.  Merartheless,  the  qnestlons 
that  are  before  na  are  strictly  l^al  ones,  and 
must  be  determined  solely  and  strictly  upon 
legal  principles. 

**(!)  The  gweral  purpose  of  the  act  in  qnee- 
tion  seems  to  be  to  establish  throughout  the 
state  (with  the  exertion  of  seven  counties 
named  In  the  act)  a  uniform  system  for  the 
treatmoit  of  dependent,  neglected,  and  delin- 
quent chlldrrai  under  certain  ages.  JuTeulle 
courts  are,  by  the  act,  established  for  the 
various  counties  of  the  state,  and  these  courts 
are  to  be  presided  over  by  either  circuit 
judges,  circuit  court  commissioners,  or  Judges 
of  probate,  according  to  the  population  of  the 
various  counties.  The  powers  and  jurisdfo 
tlon  of  these  various  juvenile  courts  is  the 
same,  and  eadi  of  these  courts,  whether  pre- 
sided over  by  a  ju^^  of  a  court  of  record 
or  a  circuit  court  commissioner.  Is  given  the 
same  power  In  cotaln  cases  to  punish  for 
contempt  This  seems  to  show  that  the  pur- 
pose of  the  Legislature  was  to  establish  a  uni- 
form system  for  the  administration  of  the 
act  In  our  opinion,  this  purpose  falls,  for 
the  reason  that.  In  counties  where  the  powors 
conferred  by  tbe  act  are  to  be  administered 
by  circuit  court  commissioners^,  the  act  con- 
fers upon  such  oSicen  judicial  powm  and 
criminal  jurisdiction  beyond  their  powers 
under  the  Ooustltutlon,,  and  the  act  Is  un- 
constitutional and  void  as  to  such  counties. 
It  seems  to  us  that,  where  the  act  Is  rendered 
nugatory  In  a  majority  of  the  counties  of  tbe 
state,  the  whole  schnne  designed  by  the  Leg- 
islature fails,  for  It  cannot  be  said  that  the 
Legislature  Intended  that  If  the  act,  which 
was  designed  for  general  application,  could 
be  sustained  In  counties  of  a  population  of 
upwards  of  100,000,  It  should  be  enforced  In 
such  counties,  even  though  it  was  rendered 
nugatory  In  all  other  counties. 

"(2)  It  la  claimed  that  the  act  Is  uncon- 
stitutional In  Its  applicati<m  to  this  county 
for  the  reason  that  it  is  sought  by  the  act  to 
establish  a  new  court  to  be  designated  the 
'Juvenile  Court,*  and  that  the  act  merely 
designates  tbe  officer  who  Is  to  preside  over 
the  court  The  wording  of  section  3  of  the 
act  would  seem  to  establish  this  claim,  were 
it  not  for  the  wording  of  section  2,  wherein 
it  Is  provided  that  the  circuit  conrt  shall 
have  jurisdiction  over  all  cases  arlsli^  under 


tbe  act  'wtOi  regard,  to  the  Intent  of  the 
Legislature  In  this  regard,  tbe  act  la  vague 
and  unoertaln.  If  it  was  Intended  to  eatab- 
Usb  a  new  court,  then  the  act  Is  in  contra- 
vention of  article  6,  |  1,  of  the  Gonstitntton. 
If  tbe  court  sought  to  be  established  is  a 
part  of  the  dnruit  court;  and  a  conrt  of  rec- 
ord, then  the  provlslw  that  trials  shall  be 
bad  by  juries  of  six,  when  Jury  trials  are 
had,  is  In  contravoition  of  article  6>  I  27*  of 
the  Constitution. 

"(3)  We  are  of  the  opinion  that  that  part 
of  section  B  which  provides  tor  the  arrest 
by  warrant  of  the  parent,  guardian,  or  other 
person  having  the  custody  of  any  ^lld  de- 
scribed in  the  act,  or  with  whom  such  child 
may  be,  is  nnconatitnUonal  for  the  fallowing 
reasons :  First  This  provision  is  not  with- 
in the  title  of  the  act  Second.  It  is  in  con- 
travention of  article  6,  i  26,  of  tbe  Constitu- 
tion, which  provides  that  no  warrant  shall 
issue  without  probable  causa  Third.  It  la 
not  due  process  of  law,  within  the  meaidBS 
of  article  6,  t      of  tbe  Gonstttutitm. 

"(4)  Th^  are  other  provision  of  tiie 
act  that  are  vague  and  not  enforceable :  The 
act  provides  for  a  flue  in  certain  cases  wltln 
out  limiting  the  amount  of  the  fln&  It  pro- 
vides that,  whea  any  child  referred  to  In  the 
act  is  adjudged  to  be  Villfully  wayward  and 
unmanageable,'  such  child  may  be  sent  to 
one  of  the  Industrial  schools  of  the  atate^ 
without  deslgnatbig  or  limiting  the  term  of 
detaitt<m  In  such  school.  For  the  reasons 
above  stated  we  think  some  of  tbe  provlsiona 
of  the  act  are  unconstitutional,  and  others 
so  vague  and  contradictory  as  not  to  be  en- 
forceaUe,  and  we  cannot  say  that  the  L^s- 
lature  intoided  the  remaining  provisiCHu  to 
be  enforced  standing  by  tii«nselve^  Bee 
Uulhem  v.  Kent  Circuit  Judga  Ul  Mich. 
628,  70  N.  W.  16 :  People  v.  Ifangold,  71  Mich. 
836.  39  N.  W.  e. 

"It  follows  that  tbe  pray^  of  the  petition 
of  the  prosecuting  attorney  must  be  dmied, 
and  that  the  mandamus  will  Issue  as  prayed." 

One  vt  tbB  Judges  of  said  conrt  made  and 
filed  the  following  (q;ilnlon: 

"In  this  matter  two  petitions  have  been 
filed— one  asking  the  circuit  judges  to  appoint 
one  or  more  of  their  numb«:  to  hold  juvenile 
courts  under  the  provisions  of  act  No.  312, 
p.  486,  of  the  Sesslfm  Laws  of  1006;  and 
another  for  a  mandamus  to  compel  the  police 
justice  to  proceed  with  the  trial  of  two  boys, 
under  tbe  age  of  16  and  over  the  age  of  12, 
on  a  charge  of  burglary  now  pending  before 
him.  Tbe  only  ptrtnt  presented  to  the  court 
upou  the  argument  of  these  two  matters  is  on 
the  questloa  as  to  whether  Act  No.  312  was 
or  was  not  constitutional. 

"The  first  point  raised  in  r^ard  to  tbe 
constitutionality  of  the  act  was  that  under 
Its  provisions  It  established  a  hew  court  to 
be  called  a  juvoiile  court  and  that  under 
the  Constitution  of  this  state  the  Legislature 
had  no  such  power."  It  was  also  claimed 
that  if  such  a  conrt  could  be  «stablished» 


Digitized  by 


Ulcb.)  HUNT  T.  WATNB  CIBOUIT  JUDGES.  588 


provision  staonld  have  been  made  In  tlie  act 
for  the  election  of  a  Judge  to  preside  over 
BQch  court,  and  that  In  the  act  no  such  pro- 
vision was  made.  Z  am  of  the  opinion  that 
this  objection  to  the  law  Is  not  well  taken. 
I  think  that  all  the  law  does  Is  to  Impose 
upon  the  circuit  judges  additional  duties, 
and  that  stating  that  the  court  shall  be  called 
a  juvenile  court  Is  of  no  material  conse- 
quence, as  long  as  the  duties  of  a  circuit 
judge  require  him,  under  the  law,  to  conduct 
that  court 

"It  was  also  claimed  that  no  provision  was 
made  In  the  law  for  officers  of  the  court  I 
am  of  the  opinion  that  no  such  provision  was 
essential.  The  law  already  provides  who 
shall  be  officers  of  the  circuit  court,  and 
any  decree,  judgment,  or  order  made  by  a 
circuit  judge  presiding  over  the  juvenile 
court  would  be  enforced  the  same  as  any 
order  made  by  him  when  sitting  as  circuit 
judge  in  any  other  capacity,  when  there  was 
no  other  provision  made  In  the  law  for  the 
enforcement  of  these  orders. 

**It  was  ebw  claimed  npon  the  argument 
that  the  law  was  nnconstltutlona]  for  the 
reason  that  It  provided  that  In  counties  hav- 
ing a  certain  number  of  Inhabitants  this 
juvenile  court  should  be  presided  over  by  the 
drcuit  court  commissioner,  and  that  no  power 
existed  in  the  legislature  to  confer  such 
duty  npon  the  circuit  court  commissioner; 
It  being  greater  than  a  judge  at  chambers 
could  exercise.  While  this  may  be  true,  I 
do  not  see  that  It  Is  pertinent  to  the  ques- 
tion before  the  court,  for  there  Is  no  applica- 
tion here  to  have  circuit  court  commissioners 
perform  this  duty,  and  I  see  no  reason  why 
the  law  may  not  be  held  to  be  constltntlonal 
in  regard  to  imposli^  these  duties  upon  a 
circuit  judge,  while  It  may  be  unconstlta- 
tlonal  In  Imposing  than  npon  a  drcnit  ooort 
commissioner. 

"It  is  also  claimed  that  the  law  is  uncon- 
Btltatlonal  In  depriving  a  perscm  of  the  right 
of  trial  by  a  jury  composed  of  12  m^;  this 
law  iwovldlng  that  in  certain  contlii«endeB  a 
Jury  may  be  called,  composed  of  six  men. 
The  OTldoit  object  of  tUs  law  Is'  to  i^ve  the 
circnlt  court  the  control  of  children  within 
certain  ages,  and  it  also  seems  to  be  its  ob- 
ject to  avoid,  as  far  as  possible,  having 
these  children  chained  with  crime,  and,  in  all 
cases  where  It  Is  deemed  proper  by  the  pre- 
siding judge  or  otiier  officers  having  the 
matter  in  Charge  to  seek  to  reform  these 
children,  rather  then  to  convict  them  of 
crime,  and  therrtiy  imperil  their  future.  This 
le  in  no  sense  a  criminal  proceeding.  It  doee 
not,  in  my  c^lnion,  rise  even  to  the  dignity 
of  a  quasi  crlmhial  proceedli^c.  It  is  not 
a  snlt  It  Is  simply  an  exercise  of  the  power 
of  the  state  ov«r  Its  youthful  dtlsens  tot 
tiie  purpoee  of  looking  atto-  their  good,  bring- 
ing about  a  reframation,  and  leading  them  to 
follow  a  useful,  Instead  of  a  criminal,  Uta. 
In  my  opinion,  this  power  exists  In  the  state, 
and  It  may  be  exerdsed  In  sncb  manner  aa 


the  Legislature  shall  direct,  and  It  may  be 
done  either  with  or  without  the  Interventioa 
of  a  Jury ;  and  If  the  orders  and  directions 
concerning  these  juvenile  offenders  are  made 
by  a  court  without  a  Jury,  car  by  a  jury  of 
six.  It  In  no  way.  In  my  opinion,  intwferes 
with  the  constitutional  right  of  a  citlzoi  to 
be  tried  for  a  criminal  ofTense  by  a  Jury  of 
12  men.  I  think  that  this  question  has  been 
passed  upon  In  other  states,  from  the  authori- 
ties that  have  been  cited  here,  and  no  case 
was  cited  and  no  good  argument  presented, 
In  my  opinion,  why  the  law  In  this  r»pect 
would  be  Invalid. 

"Another  prop<»itlon  was  presented  under 
a  provision  of  this  law.  In  section  1  of  the 
act  In  question  the  words  'delinquent  child' 
are  defined  as  follows:  'The  words  "de- 
linquent child"  shall  Include  any  boy  un- 
der sixteen  years  of  age,  or  girl  under  seven- 
teen years  of  age,  who  violates  any  law  of 
this  state,  or  any  city  or  village  ordinance, 
or  who  Is  Incorrigible,  or  who  knowingly  as- 
sociates with  thieves,  vicious  or  immoral  per- 
sons, or  who  is  growing  up  In  Idleness  or 
crime  or  who  knowingly  visits  or  enters  a 
house  of  1)1  repute,  or  who  knowingly  patron- 
izes or  frequents  any  policy  shop  or  place 
where  any  gaming  device  Is  or  shall  be  oper- 
ated ;  or  who  patronizes  or  frequents  any 
saloon  or  place  where  Intoxicating  liquors 
are  sold,  or  who  frequents  or  patronizes  any 
public  pool  room  or  bucket  shop,  or  who 
wanders  about  the  streets  In  the  night-tim? 
without  being  on  any  lawftil  business  or  oc- 
cupation, or  who  habitually  wanders  about 
any  railroad  yards  or  tracks,  or  Jumps  or 
hooks  onto  any  moving  train,  or  enters  any 
car  or  engine  without  lawful  authority,  or 
who  habitually  usee  vile,  obscene,  vulgar, 
profane,  or  Indecent  language,  or  Is  guilty 
of  Immoral  conduct  In  any  public  place  or 
about  any  schoolhouse;  every  child  who 
doee  not  attend  school  and  who  Is  vicious, 
Incorrigible  or  Immoral  in  conduct  while  at- 
tending school,  or  who  habitually  wanders 
about  the  streets  and  public  places  during 
school  hours  without  any  lawful  occupation 
or  employment  Any  child  committing  any 
of  the  acts  herein  mentioned  shall  be  deemed 
a  Juvenile  delinquent  person,  and  shall  be 
proceeded  against  as  such  In  the  manner 
hereinafter  provided.'  It  was  contended  up- 
on the  argument  that  this  law,  defining,  as 
above  stated,  who  a  delinquent  child  was, 
put  It  out  of  the  power  of  the  courts  to  deal 
with  these  children,  provided  they  commit- 
ted any  crime.  In  other  words,  if  it  Is  a 
fact  that  a  child  who  committed  murder 
IB  Just  under  the  age  of  16,  or  that  such 
dilld  committed  rape,  or  robbery,  or  arson, 
he  Is  the  same  as  a  boy  who  ran  away  from 
school  or  who  wandered  around  the  streets 
in  the  nighttime,  and  that  the  language  of 
this  statute  which  says  that  delinquent  chll< 
dreu  ^halj  be  proceeded  against  as  such  In 
the  manna  hereinafter  [ntivlded'  takes  away 
from  the  courts  the  power  to  proceed  against 
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tliem  In  any  othw  way,  and  tbat,  too,  for  the 
reason  tbat  sectlcni  14  of  tbls  act  that 
'all  acta  or  parts  of  acts  Inconsistent  here- 
wlth  are  rq;>ealed.*  In  otbec  words^  If  this 
statute  provides  tbat  delinqaent  cbUdien 
shall  be  punished  In  a  certain  mann^,  It 
repeals  all  laws  prosecuting  these  chlldreu 
for  other  well-known  criminal  (rffenaes.  It 
seems  to  me  that  It  Is  asBnmlng  a  eood  deal 
to  clidm  that  all  criminal  laws  of  this  stato 
asalnst  boys  va&er  the  age  of  16  and  girls 
under  the  age  of  17  are  repealed  by  this  stat- 
ute. In  no  place  does  this  statute  say^  tliat 
th^  shall  not  be  proceeded  against  in  any 
other  way.  In  no  place  does  it  say,  nor  can 
It  be  Implied,  that  the  pro8e<^tiDn  of  crimi- 
nals Is  incoiulstent  with  the  provlsltms  of 
this  act,  aud  In  all  the  cases  dted,  and  in 
all  the  states  where  similar  laws  preralU 
It  never  seems  to  have  been  decided  that  the 
law  defining  and  taking  caie  of  delinquent 
children  prevented  the  proper  courts  from 
proceeding  against  them  when  thcty  had  com- 
mitted any  criminal  offense ;  and  In  a  similar 
stetute  in  the  stete  of  Illinois  it  Is  express- 
ly provided  that  the  law  shall  In  no  way  in- 
terfere with  the  courts  proceeding  against 
delinquent  children  as  criminals,  when  they 
have  committed  crime  The  fact  that  this 
provision  Is  made  In  the  law  of  Illinois  In 
no  way  affects  the  question  as  to  whether  the 
law  would  not  have  been  the  same  If  no  such 
provision  had  been  expressly  made. 

"Another  objection  made  to  the  law  is  that 
It  provides  no  punishment  for  Juvenile  de- 
linqu^ts,  and  tbat  there  is  no  way  of  en- 
torcing  the  law.  Section  5  of  the  act,  among 
others,  says:  *If  It  shall  appear  to  the  court 
or  commissioner  that  the  public  Interests  and 
the  Interests  of  the  child  will  be  best  sub- 
served thereby,  he  may  make  an  oriter  for  the 
return  of  such  child  to  bis  or  her  parents,  or 
icuardian  or  friends,  or  upon  conviction  may 
Impose  a  fine,  or  sospend  sentence  for  a  definite 
or  indefinite  period,  and  may  place  such  child 
Willie  so  on  anspended  sentence,  under  charge  of 
the  county  agent  on  probation,  under  the  pro- 
visions of  Act  Ninety-One  of  the  Public  Acts 
of  1903  as  amended.*  This  provides  for  the 
care  and  custody  of  the  child.  Including  what 
Is  known  as  the  'probationary  child';  and 
under  the  same  section  It  provides:  'At  any 
time  during  the  probationary  term  of  a  child 
released  on  probation  as  aforesaid,  the  court 
or  commissioner  by  whom  the  child  was  so 
released,  when  presided  over  by  ita  Judge,  at 
the  time  of  the  hearing,  or  his  successor  In 
office,  may  in  bis  discretion  revcdce  or  de- 
termine sncb  probation.  If  the  child  be  found 
to  be  wlllfnlly  wayward  and  unmanageable, 
the  court  or  cunmlssloner  may  cause  him  or 
her  to  be  sent  to  the  Industrial  School  for 
Boys  at  Lansing,  or  the  Indnstrlal  Home  for 
Girls  at  Adrian,  or  to  any  stete  Institution 
authorized  by  law  to  receive  such  boy  or  girl, 
subject  to  such  conditions  of  sex  and  age  as 
are  provided  by  law  for  the  reception  of  chil- 
dren in  said  school,  home,  or  institution.'  It 


seems  to  me  that  the  object  of  the  law  Is 
simply  that  in  all  sncb  cases  the  court  may 
put  the  child  upon  probation,  and  if,  at  any 
time  during  such  probation,  or  even  at  the 
time  of  trial,  the  court  shall  think  that  the 
child  la  willfully  wayward  or  unmanageably 
be  may  send  him,  as  otbet  dilldren  are  sait, 
to  the  Industrial  Home  tor  at  Lansing, 
or,  If  the  child  be  a  girl,  to  the  Industrial 
Home  for  Girls  at  Adrian,  to  be  taken  care 
of  as  now  provided  law.  It  seems  to  me 
thfere  Is  no  uncertainty  In  this  section,  when 
PT<verly  «ramlned,  as  to  the  power  of  the 
court  to  provide  tor  punishment  ot  such  chil- 
dren as  It  may  deem  deserving  of  punishment 
under  this  law. 

"As  to  the  propositl(ni  that  the  Legislatore 
has  the  poww  to  say  that  a  person  within 
certain  ages  cannot  commit  crimes  it  strlkea 
me  that  there  is  very  good  reason  tar  doubt- 
log  the  power  of  the  Legislature  In  thla  re- 
spect Crimes  of  murder,  tajfe,  robbwy,  ar- 
son, bni^^ary,  and  larceny  are  as  old  as  the 
common  law.  The  power  to  act  and  punish 
them  Is  recognised  In  all  dvlUzed  countziea, 
and  to  say  that  under  these  conditions  the 
Legislature  have  power  to  arbitrarily  mmj 
that  persons  within  oortatn  ages  cannot  com- 
mit these  offoises  seems  to  me  to  be  extreme- 
ly  doubtful,  and  I  have  no  qnestbrn  In  my 
mind  bat  what,  if  th^  have  this  poww.  It 
must  be  stated  In  such  positive  and  on- 
equivocal  terms  that  thiMr  lntentl(m  cam- 
not  be  doubted.  No  aneb  provialoin  or  state- 
ment baa  been  made  In  this  law,  and  no  at* 
tempt  has  been  made  to  state  it.  It  mlstat 
as  well  be  argued  with  equal  sense  that  a 
man  who  Is  charged  with  making  a  noise  or 
rioting,  or  quarreling  or  fighting  or  making 
a  disturbance,  or  frequenting  gaming  houses 
or  houses  of  111  fame,  and  who  to  diarsed 
with  disorderly  ctmduct— with  equal  pn^vi- 
ety  it  might  be  said  fliat  If,  In  the  perpetra- 
tion of  tbls  ^sorderty  conduct,  a  murder  or 
larceny  or  robbery  is  committed,  he  could  not 
be  punished  for  such  offense,  because  the 
statute  making  these  otteaaa  disorderly  con- 
duct repeals  the  proaecutton  of  these  of- 
fenses by  Implication.  It  scans  to  me  ttw 
idea  Is  rldlculoos. 

"It  has  been  contended  that  sedlcm  14  of 
this  act,  which  provides  that  thla  act  shall 
not  app^  to  the  counties  of  Berrim,  JadEsrai, 
Houghton,  Blecosta,  Barry,  Ottawa,  and  Man- 
istee, makes  the  whole  act  oucmiBtitntlonal, 
because  It  Is  class  l^lslatlon  in  not  inly- 
ing to  all  the  territorial  limits  of  the  state 
of  Mlchlgui,  and  that  the  Legtslatore  had  no 
power  to  make  It  apply  to  a  part  of  the 
state  and  not  to  the  whole.  The  decision  of 
the  Supreme  Oourt  of  tbls  state,  dted  on  the 
argument,  sews  to  put  thla  question  at  reat 
It  was  there  held  that  dass  leglslatloD  did 
not  consist  In  the  tact  that  a  law  raly  anilled 
to  a  certain  part  of  the  territory  of  the  state 
but  that  It  was  class  legislation  when  It 
failed  to  apply  to  all  alike,  within  the  ter- 
ritory designated  In  the  law.  I  think  Uils 
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matter  Is  too  well  settled  by  tbe  dedslons  of 
the  Supreme  Court  of  this  state  to  require 
farther  comment 

"Wben  this  matter  was  presented  to  the 
court,  It  occurred  to  me  that  we  had  under 
consideration  one  of  the  most  Important  mat- 
ters,  If  not  the  most  Important  matt^,  that 
had  ever  been  presented  before  me  since  I 
had  been  on  the  bench.  It  seems  that  this 
law  Is  an  effort  on  the  part  of  well-meanli« 
people  to  look  after  and  care  for  the  chil- 
dren of  this  country;  that  they  have  recog- 
nized the  fact  that  the  cities  and  villages  of 
the  land  are  full  of  nncared  for  and  un- 
protected children.  They  have  also  realized 
the  fact  that  It  Is  within  these  tender  ages, 
before  the  child  arrives  at  maturity,  that 
the  future  character  and  conduct  of  the  child 
Is  moulded;  that  no  matter  how  well-bred  a 
?bild  may  be,  or  how  moral  or  Intelligent 
the  parents  may  he,  if  the  proper  care  or 
flirectlon  is  not  thrown  around  the  child  with- 
in these  years  of  infancy  and  youth,  the  char- 
tcter  of  the  man  or  woman  will  be  moulded 
for  111.  They  have  recognized  the  fact  that 
In  this  age  of  graft,  of  the  desire  for  wealth, 
of  the  desire  for  display,  of  the  desire  for 
pleasure,  the  care  of  the  child  is  neglected, 
and  that  this  n^Iect  has' a  tendency  to  de- 
velop the  worst  characteristics  of  a  person. 
Seeing  that  numbers  of  the  parents  of  the 
country  are  so  careless  of  the  welfare  of 
their  children,  the  strong  arm  of  the  govern- 
ment reaches  out,  as  It  ought  to,  to  protect 
these  children  against  themselves  and  against 
the  criminal  of  their  parents.  Children  thus 
neglected  grow  willful,  vicious,  and  depraved. 
Before  It  is  fully  recognized  the  child  has 
developed  such  criminal  tendencies  that  the 
prospects'  of  reform  are  remote,  and  In  many 
cases  impossible.  These  facts  being  patent 
to  all  observing  people,  the  power  of  the  stato 
Is  exM^sed  for  the  purpose  of  remedying 
this  evil,  and  taking  away  from  the  great 
army  of  criminals  the  dally  recruits  they  are 
receiving  from  these  neglected  children,  and 
ail  efforts  In  this  direction  should  be  en- 
couraged; and  while  I  am  not  In  favor  of 
undertaking  to  enforce  a  law  that  ia  uncon- 
stitutional, or  to  make  a  thing  legal  that  Is 
not  legal,  I  do  not  believe  that  It  Is  the  doty 
of  a  court  to  be  looking  for  reasons  why  such 
a  beneficent  law  as  this  should  be  stricken 
from  the  statute. 

"I  have  given  as  much  attention  as  I  can  to 
the  consideration  of  thl3  matter,  and  I  see  no 
good  or  valid  reason  why  this  law  should  not 
be  enforced.  Being  of  the  opinion  that  the 
law  is  constitutional,  I  think  an  order  should 
be  entered  that  the  drcutt  Judges  appoint  one 
or  more  of  their  number  to  conduct  this 
Juvenile  court  Being  of  the  opinion  that  the 
law  In  no  way  Interferes  with  the  right  of 
police  magistrates  to  prosecute  boys  under 
the  age  of  16  and  girls  und^  the  age  of  17  for 
violation  of  the  criminal  law,  I,  therefore, 
think  that  the  mandamus  ought  to  be  issued 
AS  prayed  for  in  the  iwtltion,  directing  the 


police  magistrate  to  proceed  against  boys  be- 
fore him  charged  with  burglary." 

The  prosecuting  attorney  applied  to  this 
court  for  a  writ  of  mandamus  to  compel  the 
said  circuit  court  for  the  oonntj  of  Wayne, 
and  the  judges  of  said  oourtt  to  enter  the 
oMer  prayed  fw. 

The  act  in  question  Is  printed  In  the  margin: 
"An  act  to  regulate  the  treatment  and  con- 
trol of  dependent,  n^lected  and  delinquent 
children  and  to  establish  Juvenile  courts. 

"The  people  of  the  state  of  Michigan  enact: 

"Secttffli  1.  This  act  shall  apply  only  to 
minors.  For  the  purpose  of  this  act  the 
words  'dependent  child'  and  'neglected  child' 
shall  mean  any  child  who  for  any  reason  Is 
destitute  or  homeless  or  abandoned  or  de- 
p«ident  upon  the  public  for  support  or  who 
has  not  proper  parental  care  or  guardianship 
or  who  habitually  begs  or  receives  alms  or 
who  Is  found  living  In  any  bouse  of  Ill-fame 
or  with  any  vldous  or  disreputable  person  or 
whose  home  by  reason  of  neglect  cruelty  or 
depravity,  on  the  part  of  its  parents,  guard- 
ian, or  other  person  In  whose  care  It  may  be, 
la  an  unfit  place  for  such  child;  any  child 
imder  the  age  of  ten  years  who  la  found 
begging,  peddling,  or  selling  any  article,  or 
singing  or  playing  any  musical  Instrument 
upon  the  street  as  a  business,  or  giving  any 
public  entertainment  or  who  accompanies  or 
Is  used  In  the  aid  of  any  person  so  doing. 
The  words  'delinquent  child'  shall  Include  any 
boy  under  sixteen  years  of  age,  or  girl  imder 
seventeen  years  of  age,  who  violates  any  law 
of  this  state  or  any  city  or  village  ordinance, 
or  who  Is  incorrigible,  ixt  who  knowingly  as- 
sociates with  thieves,  vldons  or  Immoral  per- 
sons, or  who  Is  growing  up  In  Idleness  or 
crime,  or  who  knowingly  visits  or  enters  a 
house  of  ill  repute,  or  who  knowingly  patron- 
izes or  frequents  any  policy  shop  or  place 
where  any  gaming  device  Is  or  shall  be  oper- 
ated; or  who  patronizes  or  frequents  any 
saloon  or  place  where  Intoxicating  liquors 
are  sold,  or  who  frequents  or  patronizes  any 
public  pool-room  or  bucket  shop,  or  who 
wanders  about  the  streets  In  the  night-time 
without  I>elng  on  any  lawful  business  or  oc- 
cupation, or  who  habitually  wanders  about 
any  railroad  yard  or  tracks,  or  jumps  or 
hooks  on  to  any  moving  train,  or  enters  any 
car  or  engine  without  lawful  authority,  or 
who  habitually  uses  vile,  vulgar,  profane,  or 
indecent  language,  or  is  guilty  of  Immoral 
conduct  in  any  public  place  or  about  any 
Bcboolbouse;  every  child  who  does  not  at- 
tend school  and  who  Is  vicious,  incorrigible, 
or  Immoral  In  conduct  while  attending  school, 
or  who  is  an  habitual  truant  from  school,  or 
who  habitually  wanders  about  the  streets 
and  public  places  during  school  hours  with- 
out any  lawful  occupation  or  employment 
Any  child  committing  any  of  the  acts  herein 
mentioned  shall  be  deemed  a  Juvenile  de- 
linquent person  and  shall  be  proceeded 
against  as  such  In  the  manner  ha%lnafter 
provided.   A  disposition  of  any  chUd  under 
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this  act,  or  any  evidence  ^ven  In  snch  cause, 
shall  not  in  any  civil,  criminal,  or  other  cause 
or  proceeding  whatever  in  any  court,  be  law- 
ful or  proper  evidence  against  such  child  for 
any  purpose  whatever  excepting  In  subse- 
quent cases  against  the  same  cliild  under  tills 
act 

"Sec.  2.  In  counties  in  this  state  having 
over  one  hundred  thousand  population,  the 
circuit  court  of  the  said  counties  shall  have 
original  Jurisdiction  In  all  cases  coming  with- 
in the  terms  of  this  act.  In  counties  in  this 
state  having  less  than  one  hundred  thousand 
population  and  more  than  twenty-flve  thou- 
sand population,  the  circuit  court  commis- 
sioner, or  in  case  there  are  more  than  one 
circuit  court  commissioner,  either  of  them 
shall  have  orlgiual  jurisdiction  in  all  cases 
coming  within  the  terms  of  this  act.  In 
counties  having  twenty-five  thousaud  popu- 
lation or  less,  the  probate  court  shall  have 
original  Jurisdiction  In  all  cases  coming  with- 
in the  terms  of  this  act.  In  all  trials  under 
this  act  any  person  Interested  therein  may 
demand  a  Jury  -of  six,  or  the  Judge  or  com- 
missioner of  his  own  motion  may  order  a 
Jury  of  the  same  number  to  try  the  case. 
The  Jury  so  ordered  shall  be  summoned  and 
empaneled  In  accordance  with  the  law  re- 
lating to  Jnries  In  courts  held  by  Justices  of 
the  peace., 

"Sec  8.  In  counties  having  over  one  hun- 
dred thousand  population,  a  majority  of  the 
Judges  of  the  circuit  court  shall  designate  one 
or  more  of  their  members  whose  duty  It  shall 
be  to  hear  all  cases  coming  under  this  act. 
A  courtroom  to  be  designated  aa  a  'Juvenile 
Court  Room'  shall  be  provided  for  the  hear- 
ing of  sucb  cases,  and  the  flndlngs  of  the 
court  shall  be  entered  in  a  hooli  or  boolts  to 
be  kept  for  that  purpose  and  known  as  the 
'Juvenile  Record' ;  and  these  courts  shall  be 
called  the  'Juvenile  Courts.' 

"Sec.  4.  The  Governor  may  appoint  in  each 
county  of  this  state  an  agent  of  the  state  board 
of  corrections  and  charities,  for  the  care  and 
protection  of  Ill-treated,  dependent,  and  de- 
linquent children,  who  shall  bold  his  office 
during  the  pleasure  of  the  Governor  and  shall 
be  known  as  the  'County  Agent'  for  the  coun- 
ty for  which  he  Is  appointed.  Before  enter- 
ing upon  the  duties  of  his  office  and  within 
thirty  days  after  receiving  notice  of  his  ap- 
pointment the  Bald  agent  shall  take  and 
file  with  the  county  clerk  of  the  county  for 
wblch  he  was  appointed,  the  oath  of  ofi3ce 
pr^sscrlbed  by  the  Constitution  of  this  state; 
and  upon  such  qualification.  It  shall  be 
the  duty  of  the  county  clerk  to  immediately 
transmit  notice  thereof  to  the  Judge  of  the 
Juvenile  court  and  circuit  court  commis- 
sioners and  to  the  superintendents  of  ail  state 
and  Incorporated  Institutions  authorized  to 
receive  or  place  out  on  contract.  Indenture, 
or  adoption,  any  child.  The  said  agent  shall 
receive  as  compensation  for  his  services  un- 
der this  act  his  necessary  official  expenses 
together  with  tb»  sum  of  three  dollars  In 


full  for  each  day  ordered  by  the  court,  the 
superintendent  of  any  state  Institntlon,  or 
the  state  board  of  corrections  and  charities, 
but  not  exceeding  three  dollars  for  any  one 
day's  service;  which  shall  be  audited  by  the 
board  of  state  anditors  and  paid  from  the 
general  fund;  and  when  such  services  and 
expenses  relate  to  the  Indenture,  adoption,  or 
visiting  of  children  placed  in  families  by 
.  state  Institutions,  the'  amounts  therefor  shall 
be  certified  by  the  superintendent  of  the  in- 
stitution to  which  the  child  may  belong; 
and  when  such  services  shall  be  ordered  by 
the  court  or  commissioner  the  amounts  there* 
for  shall  be  certified  by  the  court  or  com- 
missioner so  ordering  such  service.  Such 
bills  shall  specify  time  spent  miles  traveled, 
manner  of  travel,  and  eacta  item  of  the  ex> 
pense  Incurred. 

"Sec.  6.  Any  reputable  citizen  being  a 
resident  In  the  county  having  a  knowledge 
of  a  child  in  bis  county  who  appears  to  be 
either  neglected,  dependent  or  delinquent, 
may  file  with  the  court  or  commissioner  hav- 
ing Jurisdiction  In  the  matter,  a  petition  in 
writing,  setting  forth  such  fact  or  facts  duly 
verified  by  affidavit  and  It  shall  be  sufficient 
that  such  afiSdavit  shall  be  upon  Information 
and  belief.  Whenever  such  petition  is  filed, 
it  sliall  be  the  duty  of  such  court  or  com- 
missioner, and  before  any  further  proceeding 
is  had  in  the  case,  to  give  notice  In  writing 
of  pendency  to  said  agent  If  there  be  one  in 
said  county,  who  shall  have  opportunity  al- 
lowed him  to  Investigate  the  facts  and  cir- 
cumstances surrounding  the  case,  and.  upon 
receiving  such  notice,  the  agent  shall  Im- 
mediately proceed  to  Inquire  Into  and  make  a 
full  examination  of  the  parentage  and  sur- 
roundings of  the  child  and  all  the  facts  and 
circumstances  of  the  case,  and  report  the  same 
to  the  said  court  or  commissioner  who  shall 
advise  and  counsel  with  the  agent;  and  if, 
upon  such  consultation,  and  after  full  investi- 
gation, it  shall  appear  to  the  court  or  com- 
missioner that  the  public  Interest  and  the 
Interest  of  the  child  will  be  best  subserved 
thereby,  a  summons  shall  Issue  requiring  the 
person  or  persons  having  custody  or  control 
of  the  child  or  with  whom  the  child  may  be, 
to  appear  with  the  child  at  a  place  and  time 
whlcb  shall  be  stated  In  the  summons;  and 
If  such  person  Is  other  than  the  parent  or 
guardian  of  such  child,  then  said  parent  or 
guardian  shall  be  notified  of  the  pendency  of 
the  case;  Provided,  that  when  said  parents 
or  guardians  are  non-residents  or  can  not 
be  found,  then  such  notice  shall  not  be  re- 
quired. If  persons  so  summoned  as  herein 
provided  shall  fail  without  reasonable  cause 
to  appear  with  the  child  and  abide  the  order 
of  the  court  he  may  be  proceeded  against 
for  contempt  of  court  under  and  In  accord- 
ance with  the  provisions  of  chapters  thirty- 
eight  and  three  hundred  one  of  the  Compiled 
Laws  of  Eighteen  Hundred  Ninety-Seven. 
In  case  the  summons  can  not  be  served,  or 
parties  fall  to  obc^  tbe  snminoiu,  and  In  sny 
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case  wben  It  shall  appear  to  the  court  or 
commlsBloner  that  such  summonB  will  be 
Inellectnal,  npon  complaint  on  oath  and  In 
writing,  a  warrant  mar  issue  either  against 
the  parent  or  g^uardlan  or  other  person  hav- 
ing costody  of  the  child  or  with  whom  the 
child  may  be  or  against  the  child  Itself  and 
said  child  may  be  committed  to  the  care  of 
any  person  or  association  pending  the  final 
dl^osltlon  of  the  case:  Provided,  that  when 
a  warrant  Is  so  Issued^  the  [vosecntlng  at- 
torney of  the  county  shall  be  notiQed  and 
Ghall  apear  In  the  case  for  the  people,  If  such 
appearance  does  not  result  in  an  undue  de- 
lay In  the  disposition  of  the  case.  On  re- 
turn of  the  summons  or  warrant,  or  as  Boon 
thereafter  as  may  be,  the  court  or  commls- 
Biooer  shall  proceed  to  hear  and  dispose  of 
the  case,  and  If  it  shall  appear  to  the  court  or 
commissioner  that  the  public  iaterests  and 
the  Interests  of  such  child  will  be  best  sub- 
served  thereby,  he  may  make  an  order  for 
the  return  of  such  child  to  bis  or  her  parents 
or  guardians  or  friends;  or  upon  conviction 
may  impose  a  fine,  or  suspend  sentence  for 
a  definite  or  an  indefinite  period,  and  may 
place  such  child  while  so  on  suspended  sen- 
tence, under  charge  of  the  county  agent  on 
probation  under  the  provisions  of  Act  Ninety- 
One  of  the  Public  Acts  of  Nineteen  Hundred 
Three  as  amended;  Provided,  the  court  or 
commissioner  may  in  Its  discretion  appoint 
one  or  more  discreet  persons  of  good  charac- 
ter other  than  the  coun^  agent  to  act  as 
probation  officers  and  to  have  said  child  In 
charge.  Such  probation  officers  shall  report 
to  the  state  board  of  corrections  and  charities 
on  all  cases  referred  to  them:  And  provided 
further,  that  the  person  so  appointed  other 
than  the  county  agent  shall  receive  no  com- 
pensation from  the  public  treasury  for  the 
dntlea  performed  under  such  appointment 
The  child  may  thus  be  placed  for  such  time 
and  upon  such  condition  as  the  court  or  com- 
missioner may  determine,  and  such  child 
Bo  released  shall  be  furnished  with  a  written 
statement  of  the  terms  and  conditions  of 
their  release.  At  any  time  during  the  proba- 
tionary term  of  a  child  released  on  probation 
as  aforesaid,  the  court  or  commissioner,  by 
whom  the  child  was  so  released,  when  presid- 
ed over  by  Its  judge  at  the  time  of  the  hear- 
ing, or  bts  successor  In  office,  may,  In  Its  dis- 
cretion, revoke  or  terminate  such  probation. 
If  the  child  be  found  to  be  wilfully  way- 
ward and  unmanageable,  the  conrt  or  com- 
missioner may  cause  him  or  her  to  be  sent 
to  the  Industrial  School  for  Boys  at  Lansing, 
or  the  Industrial  Home  for  Girls  at  Adrian, 
or  to  any  state  institution  authorized  by  law 
to  receive  such  boy  or  girl  subject  to  such 
conditions  of  sex  and  age  as  are  provided 
by  law  for  the  reception  of  children  in  said 
school,  home,  or  Institution,  and  in  such  case, 
the  report  of  the  county  agent  shall  be  at- 
tached to  the  mittimus  and  the  child  shall  be 
placed  In  the  charge  of  the  county  agent  or 
some  person  designated  by  blm  to  be  convay- 


ed  under  his  direction  to  the  Institution,  for 
which  service  the  same  fees  shall  be  allowed 
as  are  paid  sheriffs  in  like  cases:  Provided, 
that  when  a  girl  is  to  be  conveyed  to  any 
institution  a  suitable  female  shall  be  such 
officer  so  conveying  such  girl. 

"Sec.  6.  When  any  boy  under  the  age  of 
sixteen  years,  or  girl  under  the  age  of  seven- 
teen years,  shall  be  found  to  be  a  dependent 
or  neglected  child,  within  the  meaning  of  this 
act,  the  court  or  commissioner  may  make  an 
order  committing  the  child  to  the  care  of 
some  suitable  state  institution,  or  to  the  care 
of  some  reputable  citizen  of  good  moral 
character,  or  to  the  care  of  some  training 
school,  or  Industrial  school  as  such  provided 
by  law,  to  the  care  of  some  association  will- 
ing to  receive  It,  embracing  In  its  objects  the 
purpose  of  caring  for  or  obtaining  homes  for 
dependent  or  neglected  children,  which  as- 
sociation shall  have  been  approved  by  the 
state  board  of  corrections  and  charities.  The 
court,  or  commissioner  may,  when  the  health 
or  condition  of  a  child  shall  require,  cause 
the  child  to  be  placed  In  a  public  hospital 
or  an  institution  for  treatment  or  special 
care,  or  In  a  private  hospital  or  institution 
which  will  receive  It  for  like  purposes  with- 
out charge. 

"Sec.  7.  No  person  shall  commit  a  child  un- 
der twelve  years  of  age  to  any  Jail  or  police 
station,  but  It  may  be  committed  to  the 
care  and  custody  of  the  county  agent  or  duly 
appointed  probation  officer  who  shall  keep 
such  child  in  some  suitable  place  provided 
by  the  city  or  county  outside  of  the  endosure 
of  any  Jail  or  police  station.  When  any  child 
shall  be  confined  Ln  any  Institution,  it  shall 
be  unlawful  to  confine  such  child  in  the 
same  building  with  an  adult  or  adults,  or 
confine  such  child  In  the  same  yard  or  en- 
closure with  an  adult  or  adults,  or  to  bring 
such  child  into  any  yard  or  building  or  In 
any  conveyance  in  which  an  adult  or  adults 
charged  with  crime  may  be  present. 

"Sec.  8.  In  any  case  In  which  the  court, 
or  commissioner  shall  find  a  child  neglected, 
dependent,  or  delinquent,  It  may  In  the  same 
or  subsequent  proceedings,  upon  the  parents 
of  said  child  or  either  of  them  being  duly  sum- 
moned or  voluntarily  appearing,  proceed  to 
inquire  Into  the  ability  of  such  parent  or 
parents  to  support  the  child  or  contribute  to 
Its  support,  and  if  the  court,  or  commissioner 
sliall  find  such  parent  or  parents  able  to 
support  or  contribute  thereto,  the  court,  or 
commmlssioner  may  enter  such  order  or 
decree  as  shall  be  according  to  equity  in  the 
premises  and  may  enforce  the  same  by  ex- 
ecution, or.  In  any  way  In  which  a  conrt  of 
equity  may  enforce  its  orders  or  decree. 

"Sec.  9.  The  Judge  of  the  probate  courts  and 
the  circuit  court  oomml^oners  coming  within 
this  act  shall  receive  for  all  cases  tried  by 
them  under  this  act  fees  equal  to  those  here- 
tofore received  by  Justices  of  the  peace  for 
such  cases  in  addition  to  their  regular  salary, 
and  shall  baVe  power  to  draw  ord«v  upon 
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the  geueral  fund  of  the  county  treasury  for 
witness  and  jury  fees  and  also  for  compensa- 
tion to  guardians  ad  litem  apixtlnted  by  court. 

"Sec.  10.  All  children  ahall  be  at  all  times 
In  the  care  and  custody  of  the  county  agent 
while  under  ordaa  of  the  court  Whenever 
any  Inmate  of  any  juvenile  Institution  shall 
be  required  as  a  witness,  they  shall  be  con- 
veyed to  and  from  the  Instltatlon  of  which 
they  are  Inmates  by  the  county  agent  or 
under  his  orders  and  be  at  all  tUnes,  while 
absent  from  said  Institution,  in  the  care  and 
custody  of  said  agent:  Provided,  that  when 
such  Inmate  Is  a  girl,  such  Inmate  shall  be  so 
conveyed  by  and  shall  be  in  the  care  and  cus- 
tody of  a  female  duly  authorized.  The  county 
agent  may  appoint  some  responsible  and  reli- 
able person  or  persons  subject  to  the  approval 
of  said  court  or  commissioner  to  act  as  bis 
deputy  and  the  said  agent  shall  be  responsible 
for  the  acts  of  any  deputy  appointed  by  hfm. 
The  agent  shall  receive  for  the  care  and 
custody  of  such  dependent,  neglected  and  de- 
linquent children,  under  order  of  the  court  or 
nommlssioner,  the  same  compensation  and 
fees  as  Is  allowed  sheriffs  for  like  services 
and  paid  by  the  county  treasurer  on  approval 
by  the  court  or  commissions  ordering  such 
services,  In  like  manner  as  juror  and  witness 
fees. 

"Sec.  11.  In  no  case  shall  any  minor  child 
be  Indentured,  appr«iticed,  adopted,  or  other- 
wise disposed  of  by  any  person  by  either  of 
the  methods  herein  named  or  under  any  laws 
of  the  state  except  on  the  written  approval  of 
the  person  or  persons  taking  such  child,  by 
the  county  agent  of  the  state  board  of  correc- 
tions and  charities  of  the'county  in  which  the 
person  applying  for  the  child  resides  or  by  a 
superintendent  of  the  poor  of  the  county 
where  there  Is  no  such  agent  except  by  the 
father  or  mother  residing  In  this  state,  and  If 
either  be  dead  or  of  legal  Incapacity,  then  by 
the  guardian  of  the  child,  resident  of  this 
state  and  duly  appointed  under  the  laws 
thereof. 

"Sec.  12.  In  and  for  the  county  of  Wayne, 
there  shall  be  an  ofSUxr  to  be  known  as 
deputy  county  agent,  who  sbal)  have  all  the 
rights,  powers  and  privileges  conferred  by 
this  act  upon  county  agents,  and  who  shall 
be  empowered  to  perform  any  work  or  dis- 
charge any  duty  b^ln  authorized  or  directed 
to  be  performed  or  discharged  by  any  county 
agent  Said  deputy  county  agent  shall  be  a 
male  resident  of  the  city  of  Detroit  and  shall 
be  appointed  by  the  county  agent  for  Wayne 
county  In  the  following  manner:  Within 
thirty  days  after  this  act  shall  go  Into  effect 
the  said  county  agent  shall  appoint  a  suitable 
male  resident  of  the  city  of  Detroit  as  such 
deputy,  subject  to  the  approval,  however,  of 
the  circuit  Judges,  or  a  majority  of  them,  of 
the  Third  Judicial  circuit.  Said  circuit  Judg- 
es shall  be  notified  In  writing  by  said  county 
agent  of  said  appointment,  and  within  four- 
teen days  after  the  receipt  of  said  notifica- 
tion, shall  In  writing,       majtwity  actton, 


either  approve  or  disapprove  safd  apimint- 
ment  In  the  event  of  d^piM*oval  tiie  said 
county  agent  shall  forthwith  make  a  new 
appointment  subject  to  at^roval  or  disap- 
proval In  like  manner  as  above  provided, 
and  shall  continue  to  make  an  appointment 
imtll  said  approval  be  so  made.  Upon  such 
written  approval  being  so  made,  the  county 
agent  shall  be  notified  thereof  by  the  said 
circuit  Judges  and  due  notice  of  such  ap- 
proval shall  also  be  given  by  the  said  drcnit 
Judges  to  the  person  so  appointed  as  deputy. 
Before  entering  upon  the  duties  of  his  office 
as  deputy,  and  within  ten  days  after  receiv- 
ing notice  of  his  appointment  the  said  deputy 
agent  shall  take  and  file  with  the  county 
clerk  of  Wayne  county  the  oath  of  office 
prescribed  by  the  ConsUtutlon  of  this  state. 
Upon  such  qualification  it  shall  be  the  duly 
of  the  county  clerk  immediately  to  transmit 
notice  thereof  to  the  superintendents  of  all 
state  and  Incorporated  Institutions  authorized 
to  receive  or  place  out  any  child  on  contract 
Indenture  or  ad(^tlon.  For  any  work  done  or 
expenses  Incurred  by  the  said  d^uty  county 
agent  imder  the  terms  of  this  act,  he  shall 
receive  the  same  compensation  and  the  same 
fees,  and  they  shall  be  paid  him,  in  the  same 
manner,  as  Is  herein  provided  for  compensa- 
tion and  fees  for  county  agents  for  like  work 
or  expenses  Incurred.  The  said  deputy  coun- 
ty agent  shall  hold  office  at  the  pleasure  of 
the  county  agent  Any  vacancy  In  the  office 
of  said  deputy  county  agent  shall  be  filled  In 
the  manner  herein  provided  for  the  appoint- 
ment of  the  d^uty  to  be  first  appointed  under 
this  act  The  said  deputy  shall,  whenever  so 
required  by  the  state  board  of  corrections  and 
charities,  make  a  fall  report  of  his  acts  and 
conduct 

"Sec.  13.  The  Attorney  General  shall  pre- 
pare a  uniform  system  of  blanks  whl<^  shall 
be  furnished  by  the  county  to  carry  ont  the 
provisions  of  this  act 

"Sec.  14.  Ail  acts  or  parts  of  acts  Incon- 
sistent herewith  are  repealed:  Provided, 
that  nothing  In  this  act  shall  be  constrned  to 
repeal  any  portion  of  the  acts  covering  the 
state  public  school:  Provided  further,  that 
this  act  shall  be  of  no  effect  as  to  any  proceed- 
ing or  proceedings  pending  at  the  time  this 
act  takes  effect:  And  provided  further,  that 
the  provisions  of  this  act  shall  not  apply  to 
the  counties  of  Berrien,  Jackson,  Houghton. 
Mecosta,  Barry,  Ottawa  and  Manistee.  And 
as  to  those  connttes  tlie  present  lav  Is  not 
repealed." 

We  have  had  the  benefit  of  able  briefs  and 
of  oral  arguments,  and  among  the  contentions 
most  strongly  presented  are:  (1)  That  the 
act  attempts  to  establish  a  separate.  Inde- 
pendent court  of  original  and  exclusive  Juris- 
diction and  a  court  of  record:  (2)  that 
general  Judicial  powers  are  attempted  to  be 
conferred  upon  circuit  court  commissioners; 
(3)  that  if  construed  as  creating  a  court  oC 
record,  it  Is  not  competent  for  the  Legislature 
to  provide  tor  trial  by  a  jury  of  six;  tiiat 
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ttae  Jorisdlction  of  the  courts  named  In  the 
act  would  not  be  .anlform  in  all  the  coontiea 
of  the  state;  (Q)  that  section  5  of  the  act 
Is  not  within  the  title  of  the  act,  and  con- 
traTenea  sections  26  and  32  of  article  6  of 
the  Constltotlon;  (6)  that  the  provisions  of 
the  act  are  vicious,  inconsistent  with  each 
other,  and  can  not  be  given  effect  It  ia 
further  contended  that  the  act  may  be  glvoi 
effect  at  least  in  counties  having  a  p<^i]la- 
tlon  of  100.000,  In  which  counties  the  juila- 
dtctlon  la  conferred  upon  the  circnlt  courts. 

Ai^ed  before  HOORE,  C.  J.,  and  McAI,- 
VAY,  GRANT,  BLAIE,  and  OSTRANDER,  JJ. 

Ormond  F.  Hunt,  in  pro.  per.  Fred  H. 
Warreax,  for  respondents. 

OSTRANDER,  J.  (after  stating  the  facta^ 
It  will  be  perceived  that  the  questions  pre- 
sented to  this  court  in  this  matter  do  not 
arise  upon  an  attempted  enforcem^t  of  leg- 
islation. The  record  before  us  and  the  rec- 
ord in  the  matter  of  Hooper,  relator,  v.  Cir- 
cuit Judge,  respondent  (decided  herewith) 
105  N.  W.  541,  evidence  the  fact  that  re- 
sponsible officers  of  the  state,  gentlemen 
whose  opinions  are  entitled  to  the  greatest 
respect,  decline  to  undertake,  at  all,  the  en- 
forcement of  this  statute.  The  differences 
of  opinion  of  these  gentlemen,  the  range, 
scope,  and  specifications  of  the  attack  upon, 
and  the  argumeuts  and  reasoning  in  support 
of,  the  l^islation,  Judicate  the  Importance 
of  the  questions  presented.  Legislation  is 
rarely  in  advance  of,  most  often  follows  at 
a  conservative  distance  after,  the  community 
conviction  of  the  desirability  or  necessl^  for 
legislation,  and  it  may  be  assumed  that  the 
statute  in  question  here  Is  a  reflection  of 
sentiment  amounting  to  a  demand  for  legis- 
lation of  such  clutracter.  It  is  matter  of 
common  kuowledge  that  legislation  of  simi- 
lar character  has  been  recently  enacted  in 
many  of  the  states.  Indeed,  comparisons  In- 
dicate that  this  statute  Is  made  up  of  frag- 
ments of  other  like  statutes.  The  facts  and 
even  the  vagaries  of  physiology  and  psycholo- 
gy, the  age,  sex,  and  mental  and  physical 
health  of  the  Individual  members  of  the  com- 
munity, are  factors  In  any  system  of  Juris- 
prudence. That  the  state  should  be,  and  Is, 
profoundly  interested  in  the  moral  and 
physical  conditions  of  Infant  dtlzens,  goes 
without  saying.  The  law  recognizes,  as  the 
physical  and  the  social  senses  recognize,  the 
requlremoitB  of  nurture  and  of  education, 
mental  and  moral.  Infancy  imports  ward- 
ship. It  Implies  control,  direction,  restraint, 
sapervIaioD.  D^ndlng,  as  It  may  and  does, 
upon  the  natural  and  usual  sentiments  at- 
tending  parentage  and  family,  society  is  con- 
scious, and  has  from  earliest  times  been 
coDsdons,  of  the  fact  ttiat  conditions  may  be 
such  that  these  dependencies  are  without  sup- 
port, and  that  the  state  itself  must  In  some 
cases  be  parent  to  children  of  the  stat& 
From  the  earliest  times  the  law,  while  re- 
eardioff  the  natural  rlghti  of  paroits  and  de- 


ciding between  ^tranged  parents  with  equal 
natural  rights,  according  to  rules  more  or 
less  certain,  has  always,  in  the  last  analysis 
of  the  particular  case,  set  the  welfare  of  the 
child,  and  the  interest  of  the  community  in 
the  welfare  of  the  child,  above  every  other 
consideration.  In  England  the  Court  of 
Chancery,  originally  the  keeper  of  the  king's 
conscience  in  his  paternal  relations  to  all 
his  subjects,  has  uniformly  assumed  to  place 
the  int0^  of  ttie  child  above  the  natural' 
rights  of  parents  and  the  legal  rights  of 
guardians,  and  In  this  conntry  the  same 
courts  have  exercised  the  same  Jurisdiction, 
basing  such  Joriadiction  equally  upon  the  in- 
herent iwwer  of  the  court  and  upon  statu- 
tory authority.  See  In  re  Stittgen,  110  Wis. 
eaS.  86  N.  W.  563.  Including  in  Its  exer- 
cise the  removal  of  the  child  from  a  bad  to 
a  better  environment,  and  restraint  corre- 
sponding with  the  necessity  for  restraint,  it 
is  not  doubted,  and  has  been  rarely  question- 
ed, that  this  power  may  be  exploited  by  the 
Legislatures  of  the  various  states. 

The  Legislature  of  this  state  has  hereto- 
fore established  a  house  of  correction  for 
Juvenile  offenders,  the  statute  name  for  which 
Is  "The  Industrial  School  for  Boys"  (Comp. 
Laws,  H  2196-2207),  and  an  Industrial  Home 
for  Girls  (Comp.  Laws,  S8  2ao&-2221),  com- 
mitment to  either  of  which  involves  convic- 
tion for  an  offense  punishable  by  law  by 
flue  or  Imprisonment  or  both,  excepting,  how- 
ever, convlctlonB  punishable  by  law  by  Im- 
prisonment for  life.  There  is.  also,  a  state 
public  school  at  Coldwater  fCorap.  Laws,  gg 
2021-2085)  which  may  receive  children  over 
2  and  under  12  years  of  age,  sound  in  mind 
and  body,  dependent  on  the  public  for  sup- 
port, and  having  no  parents  who  can  be  com- 
pelled to  support  them  or  indemnify  the 
public  for  support  Commitment  to  this 
school  is  upon  the  order  of  the  probate  Judge 
of  the  proper  county.  The  custody  of  chll 
dren  received  at  this  school  Is  intended  to 
be  temporary,  and  children  are  kept  until 
they  can  be  placed  In  family  homes.  The 
board  of  control  ia  made  guardian  of  all 
children  admitted  to  the  school,  such  guard- 
ianship to  continue  during  the  minority  of 
the  child.  The  House  of  the  Good  Shepherd, 
at  Detroit,  is  made  a  place  of  legal  detention 
of  such  girls  as  are  convicted  In  the  county 
of  Wayne  of  an  offense  for  which  they  might 
be  sent  to  the  home  at  Adrian.  Comp.  Laws. 
S  2222.  While  criminal  conduct,  charged  and 
determined  according  to  the  Criminal  Code, 
or  actual  dependency  upon  the  public  for 
support  are  by  this  legislation  made  the 
grounds  and  reasons  for  public  interference, 
that  interference  Is  not  limited,  in  point  of 
time,  by  either  a  sentence  as  for  crime  com- 
mitted, or  the  continuance  of  the  status  of 
dependency.  If  the  Legislature  may  properly 
make  state  wardship  contingent  upon  con- 
viction for  crime  or  actual  demands  upon 
the  public  treasury,  may  It  not,  also,  other- 
wise define  the  status  of  infanta  requiring 
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goaxdlanshlp,  and  enforce  state  control  and 
education  of  Infants  coming  wltbln  tbe 
class?  This  qnestlon  has  been  many  times, 
and  must  now  be,  answered  afDrmatlTely. 
Tbe  QuestionB  from  time  to  time  presented  In 
tbe  cases  dted  are  determined,  as  one  would 
suppose,  sometimes  In  support,  and  sometimes 
in  defeat,  of  the  particular  legislation  which 
Is  considered.  The  tests  applied  are  various ; 
constltntlonal  limitations  npon  the  exercise 
of  le^latlTe  powers  and  comrtltntlonal  de- 
termination of  the  r^ose  of  judicial  powers 
not  being  tbe  same  in  all  of  the  states.  Put- 
ting aside  for  tbe  present  all  questions  oon* 
coming  the  condusiTe  character  and  effect 
of  proceedings  employed  to  determine  tbe 
status  of  the  child,  either  upon  the  parents 
or  the  child,  the  powor  of  the  LegisUture  to 
determine,  by  rules  and  definitions,  the  class 
or  classes  of  children  requiring  it,  and  to 
impose  state  superrislon,  is  no  longer  open 
to  question.  Jarrard  t.  State.  116  Ind.  98. 
17  K.  B.  912;  Board  of  Children's  Guardians 
T.  Shutter,  188  Ind.  268.  34  N.  E.  665,  81  L. 
R.  A.  740;  State  v.  Kllvlngton,  100  Tenn. 
227,  46  S.  W.  438.  41  L.  R  A.  234;  Ex  parte 
Nichols,  110  Cal.  661,  43  Pac.  8;  Ex  parte 
LlOdell,  S8  Cal.- 633,  20  Pac.  251;  Famham 
T.  Fierce,  141  Bfass.  208,  6  N.  E.  830,  66  Am. 
Kep.  462;  Matter  of  Wares.  161  Mass.  70. 
36  N.  E.  666;  Matter  of  Kelley,  152  Mass. 
482,  2S  N.  B.  616;  State  t.  Brown.  60  Minn. 
863,  62  N.  W.  935,  16  L.  B.  A.  601.  36  Am. 
St  Rep.  661;  Matter  of  Ferrlw.  108  111.  867. 
48  Am.  Rep.  10;  County  of  McLean  t.  Hnm- 
phreye,  104  III.  378;  Bx  parte  Grouse,  4 
Whart  (Pa.)  9;  Milwaukee  Indue.  School  v. 
Supervisors  of  Milwaukee  County,  40  Wis. 
328.  22  Am.  Bep.  702;  Wisconsin  Ind.  School 
for  Oirls  T.  Glark  County,  103  Wis.  651,  79 
N.  W.  422;  Hibbard  v.  Bridges,  76  Me.  824; 
Mansfield's  Osse,  22  Pa.  Super.  Ct  224;  House 
of  Refuge  v.  Ryan.  87  Ohio  St  197;  Prescott 
V.  Bute.  19  Ohio  St  184.  2  Aid.  Sep.  388; 
Roth  V.  House  of  Refuge,  31  Md.  329;  Ex 
parte  Loving,  178  Mo.  194,  77  a  W.  508; 
People  V.  N.  T.  Catholic  Protectory,  101  N. 
T.  195, 14  N.  H.  177;  Com.  v.  Fisher  (Pa.  Sup.; 
Oct  9,  1906)  62  Atl.  198;  People  ex.  rel.  Ivls 
v.  Amigh  (Oir.  Ot.  Cook  County,  111.)  38  Chi. 
Leg.  N.  20,  Sept  2.  1905;  SUte  v.  Home  So- 
ciety, 10  N.  D.  493,  88  N.  W.  273;  Scott  v. 
Flowers,  60  Neb.  675,  84  N.  W.  81;  Id.,  61 
Neb.  420,  85  N.  W.  857. 

From  tbe  point  of  view  Indicated,  keeping 
In  mind,  also,  the  fact  that  infant  citizens 
and  their  parents  and  guardians  have  rights 
which  miut  be  considered.  It  remains  for 
us  to  examine  the  objections  made  to  this 
statute,  not  disposed  of  by  what  has  been 
already  said.  Legislation  of  like  character 
in  other  states  Is  so  recent  that  In  but  few 
of  them  has  the  law  received  consideration 
Id  the  courts  of  last  resort  In  none  of  them 
Is  it  possible  to  urge,  against  the  validity 
of  the  law,  one  objection  which  Is  strongly 
urged  here.  In  all  of  tbe  statutes  which 
have  beoi  «xamlned  Jurisdiction  is  vested  In 


an  establtsbed  oonatltutlonal  court,  of  more 
or  leas  dignity.  In  tbe  case  of  Common- 
wealth V.  Fisher,  decided  Octobv  9.  1906.  in 
the  Supreme  Court  of  FennaylTanla,  62  Att 
198,  tbe  statute  vDd&e.  conslderatian  was  the 
act  of  23, 1903  (P.  U  p.274).  by  tbe  terms 
of  which  tbe  court  of  qnartor  Be8£di»8  of  tbe 
peace  waa  dedgnated  aa  a  Juvenile  court 
Appellant  had  beui  committed  1^  that  court 
to  the  House  of  Refuge.  It  wu  urged  tSiat 
the  tribunal  waa  an  nnconstltntlonal  body 
and  without  Jurisdiction.  The  act  was  cat- 
titled  "An  act  defining  tbe  powers  of  the  sev- 
eral courts  of  quarto:  sessions  ot  the  peace, 
within  tide  commonwealth,  with  reteroice  to 
the  care,  treatment  and  control  of  d^Moid- 
ent,  neglected.  Incorrigible  and  delinquent 
children,  under  tbe  age  of  sixteen  years,  and 
providing  tor  the  means  in  wbicb  sudi  power 
may  be  exercised.**  It  waa  said  by  the  ooort 
that :  "Tbe  court  of  quarts  sessions  is  not 
simply  a  criminal  court  Tbe  Constitution 
recognizee  it  but  saya  nothing  as  to  Its  Juris- 
dlctton.  Its  existence  antedates  our  ooUmlal 
times  and  by  the  common  law  and  statotes, 
both  here  and  In  England,  it  has  fdr  genera- 
tions been  a  court  of  broad  geunal  police 
powen  In  no  way  ommeeted  with  its  criminal 
Jurisdiction.  •  •  •  with  ibi  Jurisdiction 
unrestricted  by  the  Constitution,  It  Is  for  tbe 
L^slatnre  to  declare  what  shall  he  ezer^ 
dsed  by  It  aa  a  general  police  court  sod.  in- 
stead of  creating  a  distinctively  new  court 
the  act  of  1908  does  nothing  mrae  than  con- 
fer additional  powwa  upon  the  old  court  and 
clearly  define  than.  *  *  *  It  U  a  mere 
convenient  designation  of  the  court  of  qnartw 
sessions  to  call  It  when  caring  for  cblldren, 
a  Juvenile  court  but  no  such  court,  as  ui  In- 
dependent tribunal,  Is  created.  It  la  still  the 
court  of  quarter  seairiona  before  wblcb  ttie 
proceedings  are  conducted,  and  thon^  tbat 
court  in  80  conducting  tliem,  Is  to  be  known 
as  tbe  Juvenile  court  the  records  are  etlU 
those  of  the  court  of  quarter  aeBsiomL**  By 
the  CoQstltntlon  of  Mi<diigan  the  Judicial 
power  is  vested  in  one  Suprone  Court  ^ 
circuit  courts,  in  probate  courts,  and  In  Jus- 
tices of  tbe  peace.  "Municipal  ooorti  of  dvil 
and  criminal  JurledlcUon  may  be  estabUabed 
by  the  L^islature  in  dtles.**  There  is  the 
further  constitutional  provision  that  "the 
Legislature  may  provide  by  law  tta  the  elec- 
tion of  one  or  more  pers<ms  in  ea<di  fn^anlsed 
comity,  who  may  be  vested  with  Judicial 
powers  not  exceeding  tlioBe  of  a  Judge  of  the 
circuit  court  at  chambers."  Under  tbe  anthoc^ 
ity  of  this  provision,  the  Lc^lature  has  pro- 
vided for  the  election  in  each  county  of  of- 
ficers called  "circuit  court  commissioners." 
If  the  act  which  we  are  considering  were  to 
be  given  effect  Jurisdiction  under  it  would 
vest,  in  two  counties  In  drcolt  courts,  in  24 
counties  Id  probate  courte,  and  in  SO  counties 
In  circuit  court  commlsslmers.  The  consti- 
tutional Jurisdiction  of  circuit  courts  is 
"original  jurisdiction  In  all  matters  civil  and 
criminal  not  ezccpted  in  this  Crastltatleii 
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and  not  prohibited  hy  law,  and  appellate  jur- 
isdiction from  all  Inferior  courts  and  tribu- 
nals and  sttperrlBory  control  of  the  same. 
They  shall  also  have  power  to  Issne  writs  of 
habeas  corpus,  mandamus,  Injunction,  qno 
warranto,  certiorari,  and  other  writs  nec- 
essary to  carry  into  effect  their  orders,  jQt!^- 
ments  and  decrees,  and  give  them  general 
control  over  Inferior  courts  and  tribunals 
within  their  respective  jurisdictions,  and  in 
all  such  other  cases  and  matters  as  the  Su- 
preme Court  shall  by  rule  prescribe." 

Tbe  probate  courts  have  such  jtu*lsdIction, 
powers,  and  duties  as  shall  be  prescribed  by 
law.  The  objection  made  Is  that  tbe  Legis- 
lature may  not  confer  upon  circuit  court  com- 
missioners the  powers  required  by  the  act 
to  be  exercised,  and  that  this  being  so,  the 
act  must  be  held  to  be  entirely  invalid  and 
InoperatlTe.  As  to  the  first  preposition, 
namely,  that  circuit  court  commissioners  may 
not  be  vested  with  the  powers  of  this  act, 
there  seems  to  be  little  or  no  contention.  If 
It  Is  held,  as  it  may  be,  that  the  act  should 
be  construed  as  one  not  Intending  to  create 
a  new  court  or  new  courts,  but  as  vesting  fur- 
ther or  new  jurisdiction  In  existing  courts,  we 
escape  serious  objections  leveled  at  the  idea 
that  the  statute  creates  a  new  court;  but  in 
so  holding  we  make  no  headway  against  the 
contention  that  the  Constitution  does  not 
permit  circuit  court  commissioners  to  be 
clothed  with  these  new  judicial  powCTs.  If 
we  go  further  and  hold  that  the  proceedings 
contemplated  are  not  criminal  proceedings, 
but  are  special,  statutory  Inquiries,  that  the 
right  of  trial  by  jury  is  not  Invaded,  that  the 
commitment  provided  for  Is  not  imprison- 
ment, for  all  of  which  rulings  support  is 
to  be  found  in  cases  already  cited,  we  are 
still  confronted  with  the  alleged  purpose  of 
the  legislation  to  establish  juvenile  courts, 
and  to  confer  upon  them  powers  beyond  those 
which  8  circuit  court  commissioner  may  ex- 
CTclse.  It  was  suggested  at  the  hearing  that, 
as  the  Legislature  had  made  definitions,  tbe 
determination  of  a  particular  case  involved 
only  an  Inquiry  into  the  surroundings  and 
conduct  of  a  child,  and,  as  the  determination 
required  to  be  made  In  no  case  resulted  in 
punishment,  the  proceedings  were  at  most 
quasi  judicial  In  character,  and  might  be 
conducted  as  well  by  a  circuit  court  com- 
missioner as  by  a  circuit  court  It  was  fur- 
ther suggested  that  If  It  Is  found  that  tbe 
act  In  terms  confers  powers  beyond  those 
just  stated,  and  beyond  those  which  a  circuit 
court  commissioner  may  exercise,  the  pro- 
visions of  tbe  act  open  to  objection  should  be 
disregarded,  and  the  act  for  the  general  pur- 
pose Intended  be  held  to  be  operative. 

It  is  clear  that  the  act  provides  for  tribu- 
nals In  which  tbe  facts  stated  in  the  petition 
which  is  filed  may  be  traversed,  and  in  which 
the  Issues  presented  may  be  determined.  It 
is  clear  that,  when  It  Is  possible,  the  parrats 
of  tbe  child  are  to  be  notified,  and  may  ap- 
pear and  be  beard.  There  are  the  provlalaiu 


glTlng  power  to  punish,  as  for  contempt  con* 
tnmaciotts  parents,  in  accordance  with  the 
provisions  of  deelgnated  statutes,  which  in 
tcErms  apply  to  courts  of  record  only.  The 
power  to  issue  summonses  and  warrants,  "or 
upon  conviction"  to  Impose  a  fine,  to  sus- 
pend BOitaice,  to  place  the  child  upon  pro- 
bation and  revoke  and  terminate  such  pro- 
bation, to  Inqolre  into  the  ability  of  parents 
to  support  w  to  contribute  to  the  support  of 
children  in  the  custody  of  the  state  and  to 
^ter  and  enforce  decrees  to  that  end — all  of 
these  provisions  are  Indicative  of  the  pur- 
pose to  provide  for,  not  only  judicial,  but 
court  proceedings.  Satisfied  of  the  leglsla- 
tlre  Intent  and  purpose,  can  it  be  held  that 
it  may  be  disregarded,  the  provisions  evi- 
doicing  this  Intent  eliminated,  and  the  stat- 
ute held  to  be  for  any  purpose  generally  op- 
erative? It  seems  to  me' that  every  consider- 
ation forbids  such  a  ruling.  Unless  the  act 
can  be  held  to  be  inoperative  in  counties 
where  jurisdiction  Is  given  to  circuit  court 
commissioners,  and  oi>eratlve,  if  other  objec- 
tions to  the  act  are  overruled.  In  counties 
where  the  jurisdiction  is  given  to  probate 
courts  and  to  circuit  courts.  It  is  unnecessary 
to  discuss  further  the  questions  presented. 
We  are  obliged  to  say  that  the  language  of 
tbe  act  indicates,  not  only  the  purpose  to  pro- 
vide for  an  uniform  administration  of  the 
law,  but  for  Its  general  application  in  all 
territory  not  expressly  excepted  from  Its  op- 
eration. Judicial  power  does  not  extend  to 
the  mutilation  or  amendment  of  the  act  nee- 
essary  to  give  It  any  effect  In  any  county. 

For  the  reasons  given,  the  act  must  be 
held  to  be  invalid.  The  order  of  tbe  circuit 
court  for  Wayne  county  was  right  and  tbe 
writ  of  mandamus  la  denied.  No  costs  are 
awarded. 


HOOPBB,  Pros.  Atty.,  v.  McKENZIE,  Circuit 
Court  Com'r. 
(Supreme  Court  of  Michigan.   Dec  4,  1905.) 

Certiorari  to  Circuit  Court  Calhoun  Coun- 
ty; Joel  C.  Hopkins,  Judge. 

Action  by  Joseph  L.  Hoc^r,  prosecuting 
attorney,  to  review  an  order  entered  by 
CbarleB  F.  McKenzle,  as  a  circuit  court  com- 
missioner for  Calhoun  county,  denying  a 
writ  of  mandamus  to  compel  the  enforcement 
of  Pnb.  Acts  1905,  p.  485,  No.  312,  relating  to 
delinquent  children.  Affirmed. 

Argued  before  MOORE,  C.  J.,  and  McAL- 
VAX,  GRANT,  OSTRANDBR,  and  HOOK- 
BR,  JJ. 

Joseph  li.  Hooper,  in  pro.  per.  Charles  F. 
McKenzie,  In  pro.  per. 

OSTRAKDER.  J.  The  plaintiff  In  certi- 
orari Is  prosecuting  attorney  for  the  eonnty 
of  Calhoun.  The  respondent  Is  one  of  the 
circuit  court  commisslonere  for  said  county. 
On  tbe  22d  day  of  Septembw.  190S,  a  petl- 
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Hon  was  presented  to  said  re^Knident  at  tbe 
dty  of  Battle  Creek,  subscribed  and  verlfled 
by  tbe  petitioner,  and  addressed  to  the  re- 
i^ondent  as  Judge  o(  tbe  JuT»ille  court, 
setting  out,  upon  the  Information  and  bdlef 
af  the  petitioner,  that  a  certain  child,  named 
therein,  living  in  tbe  city  of  Battle  Creek, 
was  a  dellnqaent  child,  wltbln  the  meaning 
of  Act  No.  812,  p.  4SS,  of  the  Public  Acts  of 
190S,  and  respondent  was  requested  to  file 
said  petition  and  give  notice  to  the  county 
agent  of  said  county,  as  required  by  the 
terms  of  said  act.  Bespondent  declined  to 
receive  and  file  the  petition  and  to  give  the 
notice  for  the  reason  that,  in  bis  judgmoit, 
tbe  act  In  question  was  in  violation  of  the 
Constitution  of  tbe  state.  Thereupon  the  re- 
lator applied  to  the  circuit  court  for  the 
county  of  Calhoun,  setting  out  the  facts 
above  stated,  and  also  that  the  Infant  named 
in  aald  petition  to  said  circuit  court  com- 
missioner did,  on  September  18,  1905.  com- 
mit the  ofTense  of  larceny,  and  he  asked  that 
a  writ  of  mandamus  issue  to  tbe  respondent 
circuit  court  commissioner,  requiring  him 
to  receive  and  file  tbe  petition,  and  to  pro- 
ceed under  the  provisions  of  said  act  wltb 
respect  to  the  said  alleged  delinquent  cblld. 
An  order  to  show  cause  was  issued,  return 
was  made,  and  after  a  bearing  tbe.  circuit 
court  made  an  order  refusing  the  writ  of  man- 
damus prayed  for.  Thereupon  a  writ  of 
certiorari  was  Issued  out  of  this  court  to  re- 
view tbe  action  of  said  circuit  court 

Tbe  Judgment  and  determination  of  the 
circuit  court  for  the  county  of  Calhoun,  upon 
the  authority  of  Hunt  v.  Wayne  Circuit 
Judges,  lOS  N.  W.  681,  is  affirmed.  No  costs 
are  awarded. 


BULLOCK  et  aL  T.  AUDITOB  OBNBBAL 
etal. 

(Suprane  Conrt  of  Michigan.  Dea  4,  190S.) 

1.  Taxatior— Sale  or  Laho— DxLinquEnr 
Taxes— Cebtificatbs. 

Oen.  Tax  Law,  S  98  (Pub.  Acts  1895,  p. 
298,  No.  154),  declares  that  whenever  tbe  Au- 
ditor General  shall  discover,  before  conveying 
delinquent  land,  that  a  certificate  that  no  taxes 
were  charged  against  the  land  has  been  made 
by  the  proper  officer  within  the  time  for  pay- 
meat  or  redemption  tha«of,  the  Auditor  Gen- 
eral shall  withhold  a  conveyance,  provided  tluit 
tbe  person  In  whose  bebalf  such  certificate  was 
given  shall  at  the  time  of  presenting  it  to  the 
Auditor  General  pay  all  taxea  due  oa  the  land 
when  the  CCTtificate  was  Issued.  Held  that, 
when  a  certificate  of  a  county  treasurer  that 
no  taxes  remained  unpaid  on  uie  land  in  ques- 
tion was  not  presented  to  ^e  Auditor  General 
and  no  application  to  withhold  a  conveyance  was 
made  to  him,  such  certificate  was  ineffective 
to  entitle  the  owner  to  redeem  the  land,  after 
■ale  by  tlw  Auditor  General. 

2.  Samd— Stateucnt  of  Oiticbbs— Bmor. 

Where  petitioners'  attomm  Inquired  of  a 
county  treasurer  concerning  delinquent  taxes 
on  laud  for  the  purpose  of  c<nit««tlng  them, 
and  was  told  that  the  taxes  had  been  rejected 
and  that  suit  was  not  necessary,  sach  informa- 
tion did  not  operate  as  an  estoppel,  entitling 
petitioners  to  a  vacation  of  a  decree  against  the 


land  for  taxes  dellnqnent  thereon,  under  Oen. 
Tax  Law.  t  70  (Pub.  Acts  1893.  pTsSS,  No.  206), 
providing  that  no  sales  stiall  be  set  aside  after 
confirmation,  except  where  tbe  taxes  are  paid 
or  the  pr<^>erty  was  exempt. 

Appeal  from  Circuit  Court,  Monroe  County, 
In  Chancery ;  Harry  A.  Lockwood,  Judge. 

Petition  by  Mary  B.  Bullock  and  another 
against  tbe  Auditor  General  and  anotber 
for  leave  to  op&i  a  decree  for  tbe  sale  of 
certain  land  for  taxes.  A  Judgment  was  ren- 
dered in  favw  of  petitioners,  and  both  par- 
ties appeal.  Revoked. 

Argued  before  MOOBB,  a  J.,  and  Mc- 
ALYAY,  GBANT,  BLAIB,  and  OSTBAMD- 
BB,  33. 

Brown  ft  Farl^,  for  appellants.  Willis 
Baldwin,  John  O.  Zabel,  and  B.  J.  Corbin, 
tot  appellees. 

MOOBB,  a  J.  Mr.  Miller,  one  of  tbe  r& 
spondents,  purchased  August  20,  1904,  of  the 
Auditor  General,  tbe  B.  H  of  N.  W.  fraction 
al  quarter  of  section  18,  township  8  S..  range 
7  B.,  containing  96  acres,  and  received  a 
deed  therefor,  and  as  a  condition  of  purchase 
paid  to  tbe  Auditor  General  $505.48,  and 
upon  the  same  date  purchased  and  procored 
deed  for  the  S.  W.  %  of  N.  W.  fractional 
quarter  of  section  18,  township  8  S.,  range 
7  E.,  containing  48  acres,  paying  aa  a  con- 
dition of  purchase  $261.48;  both  of  said  de- 
scriptions of  land  being  sold  to  the  state  un- 
der a  decree  for  the  taxes  delinquent  for 
the  year  1889,  and  the  sale  being  made  la 
May  1892.  The  petitioners  asked  leave  by 
petition  to  a[>en  the  decree  for  tbe  sale  of 
said  lauds.  Upon  bearing  tbe  petition,  the 
trial  court  made  an  order  setting  aside  the 
sale  and  tbe  deed  of  respondeat  Mill^,  and 
as  a  omdition  ordered  that  the  petitioners 
pay  to  tbe  r^^lster  of  said  court,  or  Mr.  Mil- 
ler, tbe  sum  of  $860.01 ;  the  decree  being 
based  upon  the  contention  that  statemoits 
were  made  to  the  solicitor  of  the  petition- 
ers by  tbe  county  treasurer,  when  proceed- 
ings were  contemplated  by  them  to  set  aside 
the  tax,  that  there  were  no  taxes  remaining 
unpaid  against  said  lands,  and  also  upon 
certificates  made  by  the  county  treasurer 
during  and  at  the  time  when  said  tax  had 
been  returned  to  the  state  and  was  on  tbe 
state  tax  land  list  subject  to  purchase  from 
tbe  state.  Both  parties  appeal ;  the  petitioa- 
ers  claiming  the  entire  tax  should  be  set 
aside,  while  the  respcmdents  claim  the  peti- 
tion should  be  dismissed,  or  In  any  evsit 
that  a  return  In  full  of  tbe  money  paid  by 
Mr.  Miller  should  be  required. 

Tbe  circuit  Judge  was  of  the  opinion  that, 
while  the  regularity  of  tbe  tax  could  not  be 
Inquired  into,  the  convoaatlon  between  the 
attorney  for  the  petitioners  and  the  counts 
treasurer  followed  by  the  tax  certiflcatea 
would  amount  to  a  payment  in  Its  ^ect  upon 
tbe  rights  of  tbe  state  to  enforce  a  Hen  oi 
sell  tbe  title  to  the  premises.  The  petition- 
ers were  the  owners  of  the  laud  hraretofw« 
descrtbed.  An  an^Ucattoa  was  made  In  Octo- 
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bar,  1888.  for  the  amstrncUon  of  a  drain 
across  tbeir  and  other  lands,  which  applica- 
tion they  signed.  The  record  is  meager  as  to 
what  was  done  In  relation  to  this  drain.  It 
is  clear,  however,  that  petitioners'  lands 
were  assessed  In  1889  and  the  tax  extended 
against  their  lands.  They  paid  all  the  other 
taxes,  bat  declined  to  pay  the  drain  tax. 
They  testified  they  employed  a  lawyer  to 
take  proceedings  to  set  aside  the  tax.  His 
testimony  Is  not  very  clear,  bat  It  is  to  the 
^ect  that  he  examined  the  records  with  a 
view  of  commencing  a  chancery  proceeding, 
and  had  a  talk  with  the  county  treasurer. 
Of  this  conversatiOD  be  testified:  "I  was 
employed  In  reference  to  this  tax  for  the  Bui- 
lock  drain  some  time  In  1892,  I  think.  Mr. 
Bullock,  one  of  the  petitioners,  employed 
me  to  look  it  up  for  himself  and  wife.  I 
went  to  the  treasurer's  ofllce  and  made  In- 
quiry. I  got  the  amount  returned  against 
the  land.  I  do  not  remember  whether  the 
treasurer  gave  it  to  me  or  whether  I  looked 
It  up  on  the  records.  I  prepared  a  bill  to 
file  to  set  aside  the  drain  tax.  I  do  not  re- 
member what  time  In  1892  I  first  went  there. 
I  got  the  bill  nearly  completed.  There  was 
some  details  I  wanted  to  get.  I  guess  the  last 
time  I  had  any  talk  with  the  treasurer  about 
It  he  said,  'there  Is  no  ase  doing  anything 
about  that  ditch.  That  tax  has  been  reject- 
ed; that  Is  the  end  of  It*  To  make  sure 
I  wrote  to  the  Auditor  General  at  Lansing." 
The  attorney  described  land  In  the  wrong 
township  In  his  letter.  The  Auditor  General 
replied  that,  as  to  the  lands  Inquired  about, 
they  were  not  returned  delinquent  for  the 
taxes  of  1889  and  1900.  On  the  cross-ex- 
amination the  attorney  testified:  "This  was 
In  1892  that  I  went  to  the  county  treasarer's 
office,  and  I  found  at  that  time  the  drain 
tax  was  nnpald.  It  remained  a  lien  on  the 
land.  How  much  of  the  record  I  examined 
I  do  not  know.  I  got  the  data  and  the 
amount  of  the  tax  that  was  returned.  Wheth- 
er the  treasurer  gave  me  the  data  I  do  not 
know.  I  don't  know  whether  he  gave  me 
the  amount  from  the  books,  or  whether  I 
went  to  the  roll  myself.  The  reason  I  wrote 
to  the  Andltor  General  was  X  wanted  to  be 
sore  that  the  treasurer's  Information  to  me 
was  correct  He  told  me  it  had  been  re- 
jected." "Q.  You  had  prepared  a  bill  to  set 
aside  the  sala  From  that  yon  were  aware 
that  the  tax  bad  been  returned  to  the  coun- 
ty treasurer?  A.  I  undoubtedly  onderstood 
at  that  time  that  the  town  treasurer  had  re- 
turned this  tax.  I  knew  he  had  returned  it 
It  was  in  18^  that  I  prepared  a  bill.  The 
bin  was  for  the  purpose  of  setting  aside 
the  tax.  By  reason  of  the  county  treasurer's 
iaformatloii,  which  was  clinched  by  the  Au- 
ditor Genwars  Information,  I  did  not  start 
the  salt" 

Petitioners  offered  in  evidence  a  certlflcate 
attached  to  a  quitclaim  deed  from  Judson 
and  others  to  petitioner  Bullock,  conveying 
the  land  in  question,  which  was  objected  to 


by  the  respondoita,  for  the  reason  that  the 
county  treasurer  was  not  the  prt^r  officer 
to  make  certificate.  Certificate  Introduced, 
which  read  as  follows :  "State  of  Michigan, 
County  of  Monroe — ss. :  Treasurer's  Office, 
Monroe  County,  Michigan,  December  Ist* 
1893.  I,  Luke  Dunn,  county  treasurer  of 
said  county,  do  hereby  certify  that  I  hare 
examined  the  tax  re<»)rdB  in  my  office  and 
find  that  the  taxes  assessed  upon  the  lands 
described  In  the  annexed  deed  have  been 
paid  for  the  five  years  preceding  this  date 
and  that  It  does  not  appear  from  said  records 
that  either  the  state  of  Michigan  or  any  In- 
dividual bold  any  tax  deed  or  Hen  upon  said 
premises.  Luke  Dunn,  County  Treasurer." 
A  like  certificate  was  Introduced  bearing  date 
November  20,  1901.  Did  the  trial  judge 
reach  a  right  conclusion  as  to  the  effect  of 
these  certiflcatee,  and  what  occurred  be- 
tween the  attorney  and  the  coun^  treasurer  T 
It  will  be  remembered  the  decree  was  mtac- 
ed  in  1882.  The  petitioners  were  nonresi- 
dents of  the  state.  There  was  no  personal 
service,  bat  the  osual  newspaper  pabUcatioD 
was  bad.  The  petition  avers  tbe  petlttoners 
did  not  know  of  the  sale  of  tbe  land  for  tbe 
taxes  nntll  a  short  time  before  filing  tbe 
petition.  Section  70  of  the  general  tax  law 
(Pub.  Acts  1893.  No.  206,  p.  388)  provides 
"that  no  sale  shall  be  set  aside  after  con- 
firmation except  In  eases  where  tbe  taxes 
are  paid  or  the  property  was  exempt  frou. 
taxation.'*  In  wbitib  case  the  owner  might 
move  tbe  court  to  set  aside  the  sale.  If  the 
motion  was  made  wlUiin  a  year  after  notice 
of  the  sale  came  to  him.  Section  98  of.  the 
general  tax  law  (Pab.  Acts  189S,  Xo.  154,  Pl 
288)  contains  provisions  Cor  making  correc- 
tions tbe  Auditor  OeneraL  Tbe  only  one 
of  tbe  last-named  provisions  which  could 
affect  the  sitnatlcm  here  is  the  fourth  one, 
reading:  "That  a  ceztlflcate  that  no  taxes 
were  charged  against  said  lands  has  been 
0yen  by  tbe  proper  officer  within  the  time 
limited  by  law  for  the  payment  or  redemp- 
tion thereof."  This  certificate  was  not  pre- 
sented to  the  Auditor  General,  and  no  appli- 
cation contemplated  by  tbe  statute  was  made 
to  him.  The  provisions  of  sections  70  and  98 
have  been  repeatedly  construed.  In  Hand  v. 
Auditor  General,  112  Mich.  597,  71  N.  W. 
160,  Knecland  v.  Wood,  117  Mich.  174,  7B  N. 
W.  461,  and  Kneeland  v.  Hyman,  118  Mich. 
58,  76  N.  W.  127,  It  was  held  substantially 
that  where  one  made  an  honest  effort  acting 
In  good  faith  to  pay  his  taxes,  that  he  was 
protected  by  the  sections  of  the  law  from 
which  we  have  quoted.  It  Is  very  clear  In 
this  case  that  the  attorney  for  the  petitioner 
was  not  seeking  information  from  the  county 
treasurer  with  a  view  of  paying  petitioners* 
taxes.  On  the  contrary,  It  appears  that  his 
inquiries  were  made  for  the  purpose  of  avoid- 
ing tbe  payment  of  the  taxes.  His  testimony 
indicates  he  did  not  put  mach  reliance  upon 
what  he  was  told  by  tbe  counter  treasurer,  bat 
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wrote  to  the  AtiOltop  General,  makliig  bi- 
qvlrlea  of  him.  In  bis  letter  be  Inquired 
about  laud  In  anotber  tvwnsblp,  and  was 
truly  Informed  In  relatton  to  ^e  land  about 
which  he  Inquired.  This  court  baa  not  held, 
and  It  ought  not  to  hold,  that  an  effort  to 
obtain  Information  for  the  purpose  of  avoid- 
ing a  tax,  iB  the  equivalent  of  an  honest  ef- 
fort to  pay  the  tax.  See  Spauldlng  t.  O'Ooih 
nor.  118  Mich.  46,  77  N.  W.  S23;  Berkey  t. 
Burchard,  118  Mich.  101,  77  N.  W.  635,  79 
N.  W.  806;  Bums  v.  Ford.  124  Mich.  274, 
82  N.  W.  885;  Blondln  t.  Grlffln.  133  Mich. 
647,  85  N.  W.  739;  Bums«y  T.  OrlfOn  et  al. 
(Mich.)  101  N.  W.  571;  Smith  et  al.  T.  Audi- 
tor General  <Mlch.)  101  N.  W.  807. 

The  decree  of  the  court  below  la  revwsed. 
The  petition  is  dismissed,  with  coats  of  both 
courts. 


WALSH  et  at  y.  TAITT. 
(Sapreme  Court  of  Michi^o.   Dec  4,  1906.) 

1.  Chatiel  Mobtqa.oes—Fbaud— Evidence. 

Where  defendant  claimed  that  a  mortgaee 
on  a  stock  of  goods  had  been  fraudulently  ob- 
tained from  his  partner  without  hia  knowledge, 
and  that  it  secured  a  claim  of  a  milling  com- 
pany which  had  been  assigned  to  the  mortgagee, 
evidence  that  the  mortgagee  induced  the  nulling 
company  to  cancel  a  valuable  contract  between 
it  and  tiie  mortgagor  firm,  and  that  the  assign- 
ment of  the  claim  due  the  milling  company  was 
for  the  purpose  of  preventing  the  firm  from  off- 
Mttfng  its  damagee  for  breadi  of  such  contract, 
was  admissible  on  the  issoe  of  fraud. 

2.  Same. 

Where  defendant,  who  waa  one  of  the  mem- 
berA  of  a  firm  executing  a  chattel  mortgage, 
claimed  that  the  mortgage  was  fraudulently 
procured  from  his  partner  without  hia  knowl- 
edge, in  violation  of  an  ajrreement  giving  the 
firm  until  December  1,  10^  to  reduce  its  in- 
debtednesB  to  $1,000,  evidence  that  under  such 
arrangement  defendant  bad  paid  $380  cash,  and 
would  have  been  able  to  have  paid  the  balance 
within  the  time  specified,  If  the  mortgage  had 
not  been  takm  ani^  Immediately  foreclosed,  was 
admissible. 

3.  SaUE— COnCEALHENT. 

On  an  Issue  of  fraud  In  procuring  a  chattel 
mortgage  from  defendant's  partner  wlthont  de- 
fendant's knowledge  or  consent,  evidence  that 
the  mortgagee  paid  such  partner  $800  to  Induce 
him  to  sign  the  mortgage,  and  that  the  negotia- 
tions by  wbich  it  was  procured  were  secretly 
conducted,  was  admissible. 

4.  Triad— Ikbtbuctions — Issues  to  be  Sub- 

UnTED. 

Where,  in  an  action  to  recover  a  stock  of 
goods  sold  to  plaintiEFs  by  a  mortgagee,  defend- 
ant claimed  that  the  mortgage  was  fraudulently 
procured  from  his  partner  without  hia  knowl- 
edge and  in  violation  of  the  mortgagee's  agree- 
ment extending  the  time  for  the  payment  of  the 
Indebtedness,  defendant  was  entitled  to  have 
such  theory  of  the  case,  including  the  facta  and 
circumstances  in  evidence  which  lie  claimed  con- 
stituted fraud,  spscifically  submitted  to  tbe  jury. 

5.  Saux— Refebencb  to  Ahouuent  of  Cotm- 

8EL. 

On  an  issue  of  fraud  alleged  to  vitiate  a 
chattel  mortgage,  it  was  improper  for  the  court 
to  refer  the  jury  to  the  arguments  of  counsel  as 
to  what  they  assumed  constituted  the  elements 
of  -fraud  in  the  case. 


6.  OHATtXI.  MOBIOAOXS— FBAtm— V^OHT  GT 

BviDincE— Instbuctionb. 

An  Instnictlon,  on  an  Issue  of  fraud  al- 
leged to  have  vitiated  a  chattel  mortgage,  that 
fraud  must  be  proved  by  **clear"  and  satis- 
factory evidence,  was  erroneous  ss  requiring  too 
high  a  degree  of  proof. 

[Ed.  Note. — For  cases  la  point,  see  roL  ^ 
Cent.  Dig.  Fraud,  M  KS-C8.] 

Error  to  Circuit  Oourt,  Bay  Goun^;  Theo- 
dore F.  Sh^rd,  Judge. 

R^levln  by  Thomaa  Walah  and  anottatf 
against  Geoi^  R.  Taltt  From  a  Judgment 
for  plalntlfla,  defendant  brings  error.  Re- 
versed. 

Argued  before  MOORE,  O.  J.,  and  McAL- 
VAT,  GRANT,  BLAIR,  and  OSTRANDER.  JJ. 

Pierce  &  Elnnane  (John  L.  Stoddard,  of 
counsel),  for  appellant.  T.  A.  B.  ft  J.  Cl 
Weadock,  for  appellees. 

McALVAY,  3.  Defendant  and  James  Gil- 
more,  copartners,  were  engaged  In  tbe  gro- 
cery business  In  Bay  City.  This  firm  be- 
came a  customer  of  tbe  National  Grocer 
Company  (Gustln,  Cook  &  Buckley  Branch), 
changing  to  them  from  anotber  concern  upon 
an  agreement  that  credit  to  tbe  amount  of 
$1,000  would  be  extended.  In  November, 
1902,  their  Indebtedness  was  about  $1,000. 
Buckley,  the  manager  of  tbe  creditor  com- 
pany, requested  that  this  account  be  reduced 
to  $1,000  by  December  Ist  following.  This 
was  agreed  to,  and  payments  aggregating 
$380  made,  and  moneys  were  accumulating 
to  pay  tbe  balance  agreed  upon.  Defendant, 
Taitt,  the  business  manager  of  bis  firm,  bad 
no  knowledge  that  the  creditor  company  was 
dissatisfied.  A  tew  days  before  November 
28tb,  Buckley  requested  a  chattel  mortgage 
of  Gllmore  upon  the  Taitt  &  Gilmore  stock. 
Several  interrlewB  were  had  without  tbe 
knowledge  of  Taitt,  tbe  last  one  on  the  even- 
ing of  November  2Stb,  at  which  were  present 
Buckley  and  Pbipps  of  tbe  National  Grocer 
Company,  their  attorney,  Jlr.  Weadock,  GU- 
more  and.  Mr.  Courtwrlgbt,  hia  personal  at- 
torney. There  is  a  dispute  as  to  what  oc- 
curred at  these  Interviews;  OUmore  claiming 
that  he  refused  to  give  a  mortgage  and  was 
selling  his  Interest,  and  tbe  other  side  claim- 
ing tbe  contrary.  At  this  last  meeting,  after 
a  protracted  discussion.  It  was  agreed  to 
pay  Gllmore  $800,  and  be  signed  a  mortgajie 
to  the  National  Grocer  Company  for  the 
amount  of  the  balance  of  their  account, 
$1,175,  with  this  $800  added,  Including  an 
account  of  anotber  creditor  of  $574,  maklug 
a  total  of  $2,S34.  That  night  a  memorandum 
check  for  $800  was  given  by  Bu<*ley  payable 
to  Gllmore's  attorney,  because  the  company's 
blank  was  not  at  hand,  wltb  the  understand- 
ing that  another  check  would  be  substituted 
In  tbe  morning.  Tbe  check  given  In  tbe 
morning  was  payable  to  Taitt  &  Gllmore. 
Gilmore  hesitated  about  accepting  It  becauine 
it  was  not  payable  to  him,  but  Anally  In- 
dorsed it  anil  received  the  cash,  aa  be  ex> 
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plains,  becaase  they  had  the  mortgage.  This 
mortgage  waa  Immediately  recorded.  It  cov- 
ered all  the  stock,  property,  book  accounts, 
lense,  and  effects  of  Taitt  &  Gllmore,  provid- 
ed for  foreclosure  when  the  mortgagee  deem* 
ed  Itself  Insecure,  and  either  public  or  pri- 
vate sale.  Under  It  the  property  was  seized 
early  the  next  morning  soon  after  Taitt  op- 
ened the  store.  When  Taitt  went  to  con- 
sult his  attorney  he  was  locked  out.  All  that 
day  and  the  Sunday  fotlowlng  an  Inventory 
was  taken  by  the  mortgagee,  and  early  on 
Monday  morning  the  sale  was  made  to  plain- 
tiffs. Defendant,  Taitt,  waa  the  lessee  of  the 
premises  and  occupied  with  his  family  all 
but  the  store  In  which  the  Ann  business  was 
carried  on.  On  Monday  Taitt  refused  to  de- 
liver the  wagons,  harness,  etc.,  to  Walsh  on 
Buckley's  demand,  and  that  night,  entering 
the  store  through  a  door  not  locked,  from  the 
part  occupied  by  lilm,  took  posseesIoD.  Find- 
ing defendant  in  poBseasIon,  plaintiff  John 
Walsh  at  once  went  to  Buckley.  As  to  that 
interview  and  its  results  he  testified  as  fol- 
lows: "After  the  unpleasantness  I  went  to 
Mr  Buckl^  and  said ;  'Frank,  I  am  dissat- 
isfied with  this  sale,  and  I  want  my  mon^ 
back.  Ton  agreed  to  give  us  a  lease,  and  yon 
faavent  done  so.  The  store  has  been  broken 
into,  and  you  agreed  to  give  ns  possession, 
and  we  certainly  hare  no  possession,  and  we 
are  disgusted  with  this,  and  I  want  my  mon- 
ey back.*  He  said :  'John,  It  would  look  bad 
on  the  face  of  It  for  us  to  pay  yon  just  at 
this  time.  It  wonld  look  as  though  we  wm 
In  league  in  some  way  or  other,  and  to  take 
the  goods  and  then  simply  have  ns  take 
ttiem  off  your  bands.  Now  I  will  compen- 
sate you  for  them  so  I  will  see  that  yoa  lose 
nothing.'  And  that  he  did,  I  think,  on  the 
10th  day  of  the  month.  Be  paid  me  hack 
all  bnt  the  money  I  had  possession  of;  in 
other  words,  he  made  good  to  me  the  amount 
I  had  paid  upon  the  purchase.  I  gave  him 
credit  for  the  cash  I  had  received.  I  have 
imt  been  paid  one  cent  for  my  time  and 
trouble"  Relying  entirely  upon  the  qnestloii 
of  the  frandulent  conduct  of  the  National 
Orooer  Company  in  this  transaction,  defend- 
ant withdrew  all  qnestlon  as  to  the  regular- 
ity of  the  foredosnre  from  consideration  by 
the  Jury.  Defendant,  In  questioning  the  good 
faith  of  the  National  Orocer  Company  and 
as  among  other  things  tending  to  show  fraud 
on  its  part  In  obtaining  the  mortgage,  claim- 
ed and  offered  to  show  that  the  firm  of  Taitt 
A  Ollmore  was  not  Indebted  to  the  Hnmbolt 
Milling  Company,  whose  claim  of  $574  was 
Included  in  the  mortgage,  which  fact  Man- 
ager Bnckley  knew;  thaj:  Buckley,  acting 
for  hte  company,  had  forced  the  milling 
company  to  break  a  certain  valuable  con- 
tract of  agency  with  defendant's  firm  and 
tak^  the  agency  to  his  concern,  whereby 
defendant's  firm  had  suffered  great  dama^, 
and  Bnckley  had  been  told  by  defendant  the 
details  of  the  defense  to  said  milling  ctmi- 
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pany  acconnt  by  reason  of  breach  of  said 
contract;  that  Buckley's  ccmcem  was  under- 
taking to  drive  them  out  of  business*  As 
tending  to  support  this  theory,  certain  let- 
ters in  connection  with  the  milling  company 
account  were  ottenA  In  evidence.  They  were 
not  admitted,  nor  was  defendant  permitted 
to  show  said  transaction. 

We  think  under  the  offer  made  the  erldrace 
sboold  have  been  admitted.  The  obtaining  of 
this  mortgage  from  Gllmore,  without  the 
knowledge  or  consent  of  his  partner,  and  at 
the  same  time  paying  him  $800  for  executing 
the  same  and  other  matters  connected  with 
-it,  all  tended  to  support  defendant's  theory 
of  fraud  on  the  part  of  the  mortgagee.  A 
large  part  of  the  consideration  for  this  mort- 
gage was  the  milling  company's  claim,  concern- 
ing which  the  mortgagee  had  full  knowledge. 
Defendant  was  ^titled  to  go  Into  this  trans- 
action and  the  whole  of  It  as  bearing  upon 
the  question  of  fraud.  It  was  admitted  in 
the  case  that  the  grocer  company  had  request- 
ed Taitt  &  Ollmore  to  reduce  their  account 
to  $1,000  by  December  let,  and  It  waa  claim- 
ed that  the  acconnt  would  be  carried  for  that 
amount,  and  caah  was  to  be  paid  for  subse- 
quent purchases.  Under  this  claimed  ar- 
rangement the  account  was  reduced  $380  and 
cash  paid  for  a  number  of  small  orders.  De- 
fendant offered  to  show  that  If  he  had  been 
given  until  December  1st,  he  could  have  paid 
the  $171.25  balance.  Defendant  excepted  to 
the  ruling  excluding  such  testimony.  De- 
fendant claimed  that  he  waa  manager  of  the 
firm  and  as  such  had  made  this  arrangement 
about  which  there  la  little  dispute.  It  Is  ad- 
mitted that  care  was  used  by  these  parties  to 
I  keep  the  matter  of  the  attempt  to  get  this 
I  mortgage  from  the  knowledge  of  defendant, 
!  Taitt.  This  evidence  was  offered  for  the 
!  purpose  of  showing  the  fraudulent  conduct  of 
the  mortgagee.  The  court  should  have  al- 
lowed the  evidence.  If  defendant's  teatl- 
mony  Is  believed,  his  firm  had  until  December 
1st  to  reduce  the  claim.  His  first  knowledge 
of  any  dissatisfaction  or  different  arrange-, 
ment  was  on  the  morning  after  the  mortgage 
was  given.  This  evidence  tended  to  show 
that  defendant  was  In  good  faith  fulfilling 
his  agreement,  and  to  show  the  fraudulent 
conduct  of  the  grocer  company,  all  of  which 
defendant  was  entitled  to  place  before  the 
jury  to  be  considered  In  determlnli^  the  ques- 
tion of  fraud  In  the  case. 

The  several  errors  asalgned  upon  refusal 
to  give  certain  requests  of  defendant,  and  to 
portions  of  the  charge  of  the  court  as  given, 
may  be  considered  together,  as  all  bear  upon 
the  question  as  to  whether  the  claimed  fraud 
In  this  case  aa  presented  by  defendant  waa 
properly  submitted  to  the  jury.  The  defend- 
ant waa  entitled  to  have  his  theory  of  the 
case.  Including  the  facts  and  clrcumatancea 
In  evidence  which  he  claimed  constituted 
fraud,  specifically  submitted  to  the  jury. 
This  was  not  done.  The  charge  In  this  rc- 
q>ect  was  too  gownL  Th«  joEr  was  reter- 
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red  to  the  arguments  of  connael  as  to  what 
they  aasnmed  constituted  the  elemaits  of 
fradd  In  Oie  case,  and  the  oonrt  gave  no  spe- 
cific charge  as  to  what  in  this  case  would 
conatltate  fraud  and  vitiate  the  chattel  mort- 
gage. Wlaner  t.  Davenport,  6  Mich.  004; 
OHDstotik  T.  Norton,  36  Mich.  279 ;  WUson  v. 
Bowen.  64  Mich.  189,  81  N.  W.  fil ;  Thomp- 
son tm  Trials,  fi  2824. 

Brror  Is  assigned  as  to  the  Instmctlon  to 
Uie  Jury  as  to  the  proof  required  to  show 
fraud.  The  court  charged :  "Fraud  can 
seldom  be  proved  by  direct  evidence,  and  di- 
rect evidence  le  not  always  required  of  fraud. 
But  fraud  may  be  Inferred  from  circum- 
stances. While  It  may  be  Inferred  or  de- 
duced from  circumstances,  It  ought  not  to  be 
Uglitly  Infored,  nor  Inferred  from  slight  dr- 
camstances,  but  the  circumstances  ought  to 
be  sncb  that  satisfy  you  that  It  exists. 
Fnnd  must  be  proved  by  clear  and  satis- 
factory evidwce.'*  All  bat  ttie  last  sentrace 
of  this  (Aai^  is  correct  We  ttOak  tbe  ose 
of  Oft  word  "clear"  Is  erroneous  and  witliin 
tbe  following  dedsions :  Watklns  v.  Wallace, 
19  Hich.  T7;  McNaughton  v.  Smith  (Iflch.) 
80  N.  W.  882;  Ferris  v.  McQueen.  94  Mich. 
867,  54  N.  W.  164;  Gumberg  t.  Trensch,  108 
Mich.  058.  61  M.  W.  872. 

Other  assignments  of  error  need  not  be 
considered. 

Judgment  ii  lereraed,  and  a  new  trial  or^ 
dered. 


HABT  et  sL  T.  OTTT  Or  OMAHA  et  at. 

(Supreme  Court  of  Nebraska.  Nov.  11,  1906.) 

1.  MUMICIFAI.   OORFOBATIORB  —  FABKS  AVD 
BOUUVABDB— SFIOXAL  ASSSSSHKRTS. 

Section  101b.  c.  12a.  Comp.  St  1903  (C<^ 
bey's  Ann.  St  1903.  8  7562).  autboriEes  a  spe- 
cial asaessment  oa  such  real  estate  as  may  be 
"specifically"  benefited  by  a  park  or  boule- 
vard to  pay  for  the  land  appropriated  or  par- 
chased  for  such  ifflprovement 

[Ed.  Note.->For  casM-  in  point  see  vol.  -86, 
1^1  1^']  Corporations.  H  1024, 

2.  Same— Statutobt  Pbovibionb. 

The  provisions  of  that  section  are  not  con- 
trolled Iv  or  In  omfllct  with  section  158.  c 
12a,  Comp.  St  1003,  wbicb  provides  feoerally 
for  the  assessment  of  damages  for  the  ap- 
propriation of  private  property  for  street  pur- 
poses upon  abattlns  or  adjacent  real  estate. 
8.  Sahx— Issuance  or  Bonds. 

SecUon  101b.  c  12a,  Comp.  St  1908,  does 
not  require  tbe  iuuanoe  of  bonds  under  any  and 
all  circumstances,  when  lands  are  appropriated 
for  the  construction  of  parks,  parkways,  or 
boolevards,  hut  only  where  the  special  assess- 
ment is  iDsuffldent  for  that  purpose. 

[BML  Notsi — For  cases  in  point,  see  vol.  86, 
Cent  Dig.  Municipal  Corporations.  {  1809.] 

4.  Same  —  Pbopbbtt  BaNEimD  —  Dibtanci 

nOH  IVPBOVEMBNT. 

Ordinarily,  whether  a  particular  lot  or 
tract  of  land  Is  specially  benefited  by  a  park, 
parkway,  or  boulevard  is  a  question  of  fact, 
upon  which  the  distance  of  the  land  from  such 
Improvement  would  have  a  bearing;  but  tbe 
mere  tact  that  real  estate 'is  three-quarters  of 
a  mile  from  a  boulevard  will  not  enable  the 


opurt  to  ssy  as  a  matter  of  law  diat  It  Is  not 
specially  bsnaflted  therifay* 
(Syllabas  1^  Oonzt.) 

Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Douglas 
County;  Dickinson,  Jadge. 

Action  by  Alexander  J.  Hart  and  otbers 
against  the  dty  of  Omaha  and  another. 
From  a  Judgment  for  defendants,  plalntUfs 
appeaL  Affirmed. 

H.  W.  Pomo^  for  apptflaiil&  W.  H. 
Herdman.  a  a  Wrlgbt,  and  A.  O.  BlU^ 
for  appellees. 

ALBERT,  a  Section  101b,  c.  12a.  Compu 
St  1903  (Cobbey's  Ann.  St  1906. 1  7662),  re- 
lating to  cities  of  tbe  metropolitan  class, 
provides  for  the  appointment  of  park  commis- 
sioners, and  defines  their  powers  and  dudes. 
One  of  the  duties  mjolned  jjpoa  such  com- 
missioner Is  "from  time  to  time  to  devise, 
suggest  and  recommend  to  the  mayor  and 
council  a  syston  of  parks,  parkways  and 
boulevards,  or  addltluu  ther^  within  the 
dty,  or  within  three  miles  of  the  Umlts  there- 
of, and  to  designate  the  lands,  lots  or  grounds 
necessary  to  be  used,  purchased  or  appro- 
priated for  such  purpose."  There  follows.  In 
tbe  same  section,  this  provision:  "And 
thereupon  It  shall  be  the  duty  of  the  mayor 
and  council  to  take  such  action  as  may  be 
necessary  for  the  appropriation  of  the  lands, 
lots  or  grounds  so  designated,  the  power  to 
appropriate  lands,  lots  or  grounds  for  such 
purpose  being  hereby  conferred  on  the  mayor 
and  coondl,  and  for  the  purpose  of  making 
payments  for  such  lands,  lots  or  grounds  so 
appropriated  or  purchased  es  hereinafter 
provided,  assess  such  real  estate  as  may  be 
spectflcally  benefited  by  reason  of  the  ap- 
propriation or  purchase  thereof  for  such  pur- 
pose, and  iBBue  bonds  as  may  be  required 
for  such  purpose  to  the  extent  and  amount 
required  In  excess  of  such  assessments.** 
The  preliminary  steps  required  by  this  sec* 
tlon  for  the  levy  of  a  special  assessment  to 
pay  for  the  lands  appropriated  fi>r  a  boule- 
vard connecting  two  parks  of  the  dty  of 
Omaha  were  taken,  and  their  r^nilnrlty 
Is  not  assailed  at  this  time.  Such  special 
assessment  was  levied  against  the  property 
which  was  found  to  be  spedflcally  b^efited. 
Including  certain  lota  belonging  to  the  appel- 
lant Delia  C.  Patrick,  which  are  about  three- 
fourths  of  a  mile  from  the  improvement  In 
question.  This  Bult  bo  far  as  said  appel- 
lant Is  concerned  was  brought  to  restrain 
the  collection  of  the  assessment  levied  against 
her  property.  She  was  denied  relief  below; 
hence  ber  appeal. 

It  Is  claimed  that  the  assessment  la  void 
because  appellant's  property  neither  abuts 
upon  audi  boulevard  nor  Is  adjacent  there- 
to. It  iB  argued  that  section  101b.  supra, 
was  not  Intended  to  specify  the  real  estate 
which  might  be  assessed  for  the  purpose  of 
opening  a  boulevard,  but  merely  to  cover, 
in  general  terms,  the  organisation,  powers. 
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and  duties  of  the  park  commissioners,  and, 
that  the  power  to  assess  for  snch  purpose 
la  reatrlcted,  by  section  158  of  the  same  chap* 
ter,  to  properly  abutting  or  adjacent  proper^ 
ty.  The  language  of  this  section,  so  far  as 
mat^lal  at  present,  is  as  follows:  "The 
cooncU  shall  have  power  and  Is  ha^by  au- 
tborlzed  to  assess  the  damages  awarded  or 
recovered  for  grading,  change  of  grade,  or 
for  the  appropriation  of  private  property 
upon  the  lots  and  lands  benefited,  which  shall 
abut  on  or  be  adjacent  to  the  street,  arenne, 
or  alley  graded,  or  for  the  o[>enlng,  extend- 
ing or  widening  of  which  private  property 
shall  be  appropriated,"  etc.   In  support  of 
this  argument  the  appellant  also  relies  on 
McCormIck  v.  City  of  Omaba,  S7  Neb.  820. 
G6  N.  W.  626,  where  it  was  beld  that  a  provi- 
sion of  the  Omaba  cbarter  of  1887,  Identical 
with  section  158,  anpra,  was  beld  to  confer 
the  only  statutory  power  to  a^as  the  cost  of 
opening  and  extending  a  street,  and  section 
69.  Oomp.  St  1889,  c.  12a,  as  amended  by 
Laws  1891,  p.  82,  which  in  general  terms 
granted  the  power  to  assess  for  paving  and 
extending  a  street,  was  not  applicable.  It 
Is  now  contended  that  section  69  sustains 
the  same  relation  to  the  case  referred  to  that 
section  101b  sustains  to  tbls  case.   Ttiis  con- 
struction cannot  be  sustained.    Section  69, 
snpra.  Is  too  long  to  set  out  at  length.  It 
contains  a  goieral  grant  of  power  to  levy  and 
collect  special  taxes  to  pay  for  opening,  ex- 
tending, grading,  "parking,"  curbing,  and 
beautifying  streets.    It  expressly  limits  the 
tax  for  grading,  curbing,  guttering,  and  pav- 
ing to  the  property  abutting  on  that  portion 
of  the  street  improved.   It  contains  no  provi- 
sion for  the  payment  of  damages  arising  from 
the  exercise  of  the  right  of  eminent  domain. 
Because  of  such  omission  the  court  held,  in 
McCormick  v.  Gl^  of  Omaba,  supra,  that 
there  was  no  authority  under  section  69  to 
levy  a  special  assessment  to  pay  such  dam- 
ages, but  that  resort  must  be  had  to  another 
section  of  the  same  chapter,  which  we  have 
heretofore  said  Is  identical  with  section  158, 
supra.   But  section  101b,  supra,  In  express 
terms  requires  the  mayor  and  council  to 
levy  a  special  assessment  upon  "snch  real 
estate  as  may  be  'specifically'  benefited," 
etc.   The  difference  between  a  section  of  a- 
BtatDte  which  confers  no  authority  upon  the 
municipal  authorities  to  act  and  one  which 
not  only  confers  snch  authority,  but  makes 
it  mandatory  upon  such  authorities  to  act, 
and  the  effect  of  that  difference  on  the  value 
of  McCormidt  v.  City  of  Omaha,  supra,  as 
a  precedent  In  this  case,  are  too  obvious  to 
require  elucidation.   The  provisions  of  sec- 
tion 168  In  no  wise  conflict  with  those  of 
section  101b.   Each  gives  the  municipal  au- 
thorities power  to  levy  special  assessments. 
By  the  general  provisions  of  the  former  such 
power  Is  restricted  to  abutting  or  adjacent 
real  estate.   By  the  express  provisions  of 
the  latter,  snch  power  Is  extmded,  In  spe^al 


cases,  to  real  estate  "speclflcally  benefited.'* 
The  assessment  In  question,  falling  within 
the  latter,  the  special  provisions  thereof  as 
to  the  property  subject  to  tbe  assessment 
must  prevail.  To  hold  othwwlse  would  b« 
to  ignore  the  l^slative  Intoit,  expressed 
In  plain  and  unmistakable  language  That 
this  court  cannot  lawfully  do. 

It  is  charged  that  the  assessment  is  unjust 
and  oppressive.  But  no  Irregularity  In  the 
proceedings  of  the  municipal  authorities  Is 
pointed  out  On  the  face  of  the  record  It 
would  seem  that  all  the  steps  essential  to  a 
valid  levy  bad  been  taken.  No  fraud,  gross 
Injustice,  or  mistake  has  been  shown  which 
would  bring  the  case  within  the  rule  an- 
nounced in  Wead  v.  Olty  (Neb.)  102  N.  "W.  670. 
The  charge  appears  to  be  based  solely  on  the 
fact  that  the  appellant's  property,  bdng 
about  three-fourths  of  a  mile  from  tbe  boule- 
vard, cannot  be  "spedflcally''  benefited  there- 
by. But  whether  property  is  thus  benefited 
is  a  question  of  fact,  which  must  depend  up- 
on tile  facts  and  circumstances  in  each  case. 
On  such  question  the  distance  of  tbe  prop- 
erty from  the  boulevard  would  undoubtedly 
have  an  Important  bearing.  But  this  court 
Is  now  asked  to  say,  as  a  matter  of  law,  that, 
because  the  property  Is  three-fourths  of  a 
mile  from  the  boulevard,  it  receives  no 
special  benefit  therefrom,  and,  InferenUally, 
that  the  assessment  thereof,  for  tbe  purpose 
stated,  amounts  to  fraud,  gross  injustice,  or 
misteke.  This  the  court,  acting  within  ite 
constltutlonai  bounds.  Is  unable  to  do.  We 
do  not  mean  to  be  understood  to  say  that 
the  distance  might  not  be  so  great  In  a  given 
case  as  to  enable  the  court  to  say,  as  a  matter 
of  law,  that  the  property  was  not  specially 
benefited.  That  question  stands  open.  What 
we  do  hold  is  that  this  court  cannot  say,  in 
view  of  all  the  facts  and  circumstances,  that, 
because  the  property  Is  three-fourths  of  a 
mile  from  the  boulevard,  It  derives  no  special 
benefit  from  such  thoroughfare. 

It  is  next  contended  that  tbe  assessment 
la  void  because  the  entire  cost  of  opening 
the  boulevard  was  assessed  to  private  prop- 
erly, while  section  101b  provides  for  the  Is- 
suance of  bonds  therefor.  Tbe  section  does 
not  unqualifiedly  provide  that  bonds  shall 
be  Issued,  but  only  "to  the  extent  and  amount 
required  In  excess  of  such  assessments."  If 
the  assessments  levied  according  to  law  were 
Buffldeut  to  pay  the  entire  cost  of  the  Im- 
provement, there  was  no  "excess,"  and  bonds 
were  not  required.  Tbe  Lc^lature  certain- 
ly never  Intended  to  compel  an  mmecessary 
bond  Issue. 

It  Is  recommended  that  tbe  decree  oi  the 
district  court  be  aflSrmed. 

JACKSON.  0.,  concurs. 

PER  CURIABi.  For  the  nasona  stated 
In  the  foregoing  opinion,  the  decree  of  the 
district  court  is  affirmed. 
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GDTSCHOW  T.  WASHINGTON  COUNTY. 
(Sapreme  Ooart  of  Nebraska.  Not.  11,  1906.) 

1.  Dbains— Claih  fob  DucAon  —  Waivsb 

OF  IRBEOUUBITIEB. 

When  a  person  files  a  claim  for  damages 
to  his  premises  caused  hj  the  location  of  a  pro- 
posed drainage  ditch,  he  tJiereby  waives  objec- 
tion to  an;  irregularitiea  in  the  proceedings  to 
establish  the  same.  Davis  t.  Boone  Cotintr,  45 
N.  W.  248,  28  Neb.  848. 

2.  SAUB— BEinEFITS— Daicaoes. 

Where  an  assessment  to  the  amonnt  of  the 
special  benefits  he  has  r«ceiTed  has  already 
been  assessed  against  the  owner  of  lands  over 
which  a  drainage  diteh  is  proposed  to  b«  etm- 
stmcted.  .the  ralne  ot  mch  special  benefits 
should  not  be  deducted  from  any  damages  ac- 
cruing to  the  land  not  actually  taken  for  the 
construction  of  the  proposed  ioiwoTement. 
Martin  r.  FiUmore  Conntyi  62  N.  W.  863,  44 
Neb.  719,  distinguished. 
(Syllabus  by  the  Court.) 

Commissioners*  Opinion.  Department  Na 
1.  Error  to  District  Oonrt,  Washington 
Oonn^;  Estelle,  Judge. 

Action  by  Joseph  Outschow  against  Wash- 
ington county.  From  a  Judgment  of  the  dis- 
trict conrt,  on  an  appeal  from  assessment 
ot  damages  for  laying  out  a  ditch,  plalntlfl 
brings  error.  Rerereed. 

Brome  ft  Burnett  and  BL  O,  JaAeon,  fw 
plaintiff  In  error.  E.  B.  Oarrlgan,  Dolesal, 
end  Walton  &  Mummert;  tor  d^uidant  In 
error. 

LBTTON,  OL  This  to  ■  proceeding  in  er- 
ror from  tiw  district  court  of  Washington 
anmty  to  review  the  proceedings  of  tbat 
oonrt  In  the  trial  of  an  appeal  from  an  al- 
lowance ot  damages  made  in  proceedings  tor 
the  constmctlon  of  a  drainage  ditch  in  Hut 
connty;  tbe  ditch  being  the  same  one  the 
proceedings  to  establish  which  were  attacked 
in  the  case  of  Morrto  Washington  County 
(Neb.)100N.W.144.  Theplaintlfl,  Gutscbow, 
Is  the  owner  of  lands  throogb  which  ^e  line 
of  the  proposed  ditch  runs.  In  the  report 
of  the  engines  died  In  the  proceedings  tor 
the  eetabliglunent  of  such  drainage  dltdi, 
the  oost  of  the  location  and  constnictlmi  ot 
the  dltdi  throngh  the  lots  and  lands  bene- 
fited by  said  dltdi  belonging  to  the  plaintiff 
is  apportioned  at  the  som  of  $1,124.20.  On 
the  flUng  ot  the  report  a  time  was  fixed  by 
the  county  clerk  for  a  bearing  npon  the 
same,  and  notice  duly  given  according  to 
the  statute^  and  in  pnrananoe  to  tb»  notice 
the  plaintiff  filed  objections  to  the  jorladic- 
tion  of  the  county  board  and  also  filed  his 
claims  tor  damages  and  for  compensation  for 
land  actnally  taken.  The  obJectionB  to  Jo- 
rlsdlctton  were  orermled  and  a  finding  made 
by  the  connty  board  that  8.6  acres  of  the 
plaintiff's  land  were  appropriated  for  the 
location  of  the  ditch,  of  the  value  of  $140, 
and  thc7  fQEthw  appraised  the  damages  to 
the  remainder  of  the  tract  at  the  som  of  $100. 
and  overruled  and  disallowed  the  plaintiff's 
claim  tor  further  compensation.  On  appeal 


to  the  district  court  a  trial  was  had  to  a 
Jury  and  a  Judgment  rendered  in  favor  of 
the  plaintiff  for  $225,  to  reverse  which  Judg- 
ment these  proceedings  are  brought 

So  far  as  the  objections  to  Jurisdiction  are 
concerned,  they  are  disposed  of  by  the  de- 
cisions In  County  v.  Cheney,  22  Neb.  437,  35 
N.  W.  211,  Darst  v.  GrifBn,  31  Neb.  868,  48 
N.  W.  810,  Acom  V.  Dodge  Connty,  61  Neb. 
376, 8S  N.  W.  292,  and  Id.,  100  N.  W.  136,  and 
we  deem  it  unnecessary  to  further  discuss  this 
Question.  We  have  heretofore  held  that, 
where  a  landowner  files  a  claim  for  damages 
caused  by  the  location  of  a  public  road  over 
his  land,  he  thereby  waives  any  objecttons 
on  the  ground  of  irr^ularll?  In  locating  the 
road.  Davis  v.  Boone  County,  28  N^.  843, 
45  N.  W.  240.  When  the  board  once  acquired 
Jurisdiction,  all  subsequent  IrregularltleB 
were  waived  by  the  filing  of  the  plalntUTs 
claim  for  damages.  The  district  court  there- 
fore did  not  err  In  sustaining  the  motion  to 
strike  a  part  of  the  plalntUTs  petition.  The 
question  raised  as  to  the  right  of  ai^>eal 
from  the  finding  of  the  board  that  the  im- 
provement was  conducive  to  public  health, 
convenience,  or  welfare  has  already  been  con- 
sidered and  determined  in  Acom  v.  Dodge 
Connty,  supra,  and  with  the  rule  there  an- 
nounced we  are  content 

The  trial  court  Instructed  the  Jury  tbat  for 
the  diversion  of  the  natural  flow  of  the 
water  of  Fish  creek  from  the  natural  cban< 
nel  thereof  throngh  the  plaintiff's  land  he 
could  only  be  allowed  nominal  damages.  It  Is 
urged  by  the  defendant  that  this  Instruction, 
even  If  erroneous,  was  without  prejudice, 
since  the  Jury  were  also  instructed  that  the 
measure  of  damages  for  the  Injury  and  de- 
preciation to  land  not  actually  taken  to  the 
difference  between  the  fair  market  value  of 
the  whole  farm  less  the  amount  appropriated 
for  the  ditch,  Immediately  before  and  after 
the  location  thereof,  and  further,  In  thto 
connection,  tbat  they  were  entitled  to  take 
into  consideration  the  effect  of  the  location 
of  the  ditch  npon  the  uses  to  which  the  farm 
Is  adapted,  or  Its  productiveness,  and  wheth- 
er the  location  and  construction  of  the  ditch 
renders  It  more  or  less  attractive  to  buyers. 
They  were  also  told  they  should  consider  the 
size  of  the  farm,  the  size  and  general  man- 
ner ot  the  construction  of  the  ditch,  the  man- 
ner In  which  It  crosses  the  lands  of  the  ap- 
pellant and  whether  or  not  the  construction 
of  the  ditch  renders  It  more  or  less  con- 
venient to  carry  on  said  farm.  The  defend- 
ant argues  that  under  these  Instructions  all 
actoal  damage  whl<A  the  plaintiff  might  suf- 
fer from  the  diversion  of  the  waters  of  Fish 
creek  are  Included  and  tbat  an  Instruction 
to  allow  only  nominal  damages  for  the  di- 
vision of  FIdi  creek  Is  proper.  As  to  thto 
proposition,  we  have  some  donbt  If  the  In- 
struction as  to  the  waters  of  Fish  creek  had 
been  omitted  entirely,  tiiere  to  no  donbt  that 
the  other  Instructions  are  broad  enough  to 
direct  the  Jniy  to  consider  the  tf^mafw;  If 
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any.  Buffered  by  tiie  appellant  by  reason  of 
the  dlTersion  of  these  waters,  but  tbls  Item 
of  damages  was  removed  from  their  consid- 
eration altogether  by  this  Instruction  being 
l^ven  dlrectiiig  them  to  allow  only  nominal 
damages  therefor.  Whether  the  Instruction 
Is  so  prsjndidally  emmeons  as  to  Jnstlfy  a 
rerersal  we  are  not  compelled  to  determine 
at  this  time,  but  tblnlc  that  iQMni  a  sew 
trial  it  should  not  be  given. 

The  fifth  assignment  of  error  challei^es 
tbe  action  of  the  trial  court  in  refusing  to  give 
Inatmcdon  No.  1  asbed  for  by  the  plaintiff 
and  In  giving  Iiutruction  No.  6  on  Its  own 
motion  as  to  the  deduction  of  special  benefllx. 
Instruction  No.  5  referred  to  It  as  follows: 
'"When  you  have  ascertained  the  total  dam- 
ages, if  any  you  find,  suffered  by  appel- 
lant to  tbe  pwtlon  of  hla  land  not  taken,  yoa 
mnst  deduct  therefrom  any  special  benefits 
which  yon  find  said  land  may  have  derived 
from  tbe  location  and  conatmctUm  of  said 
dltcfa.  In  determining  the  spedal  benefits  ac- 
crnlng  to  land  reason  of  the  constmctl<m 
of  the  ditch,  tt  ts  iwoper  toe  yon  to  take  Into 
conslderallon  wbatever  will  come  to  the  land 
from  the  drain  or  ditch,  making  It  more  valu- 
able for  tillage  or  more  desirable  as  a  placo 
fjf  residency  or  more  valuable  In  the  general 
market,  the  true  and  final  test  being  what 
vlU  be  the  inflnenoa  ot  tbe  pn^^oaed  Improve- 
ment (m  tbe  market  value  ot  tbe  propwty; 
but  you  are  in  no  event  to  take  Into  ctmsldera- 
tlon  the  general  benefits  which  the  appellant 
may  derive  from  the  location  and  construction 
of  said  diteh,  and  a  genmtl  b«i^  is  cae 
which  is  en]<ved  not  by  appellant  alone, 
but  t^^  tihe  proporty  owners  along  tbe  Une  of 
said  pn^osed  dlttdL*'  Tbe  objection  made 
to  Uie  rtfnsal  of  tbe  instmctlcm  asked  by  tbe 
plaintiff  and  tlie  giving  of  this  iiutmction  is 
that  It  announces  an  Improper  rale  as  to  the 
deduction  of  special  benefits.  It  will  be 
seen  that  tbe  rule  laid  down  in  Instmc- 
tlon  is  that  which  has  been  adopted  by  Uiis 
court  with  reference  to  the  ascertainmoit  of 
damages  by  reason  of  tbe  appropriation  of 
land  tot  tbe  purposes  of  tbe  construction  of  a 
highway  or  railroad  or  for  other  like  public 
purpose. 

Tbe  plaintiff  contend^  Ibat  a  dlffsroit  rule 
abouid  obtain  tai  a  case  wbwe  tbe  landowuCT 
himself  is  omopelled  to  b«ir  the  burden  of 
tbe  spedal  boidltB  which  his  land  austalna 
frmn  Uie  Iminovonait  A  special  tax  of 
fl,124.20  has  been  levied  and  assessed  vpoa 
the  lands  of  tbe  plaintiff  to  pay  for  the  con- 
atraction  of  this  Improvement  This  assess- 
ment represents  Ibe  value  of  the  spedal  bene- 
flta  wblcb  will  accrue  to  the  real  estate  through 
which  the  ditch  passes  by  reason  of  its  con- 
struction, and  be  is  compdled  to  pay  that 
amount  to  reimburse  tbe  county  for  tbe  monej 
eaqwnded  in  the  constructlw  of  the  ditch. 
In  tlw  case  of  a  highway  being  opened  across 
his  inremisea  or  of  a  railway  being  construct 
ed  thweon,  the  landowner  may  In  a  sense  be 
said  to  pay  the  value  of  the  special  benefits 


which  be  derives  by  reason  thereof,  sncfa 
value  being  deducted  from  whatevo:  damages 
the  land  not  actually  taken  for  tbe  Improve- 
ment may  suffer  by  reason  of  tbe  same.  In 
the  case  of  a  drainage  ditch,  however,  these 
benefits  are  assessed  against  him  by  the  very 
act  of  the  public  authorities  which  appropri- 
ate his  land  to  tbe  public  lue.  To  allow  tb^ 
benefite  to  be  deducted  ^m  any  damages 
which  be  may  suffer  to  tbe  land  not  taken 
would  be  to  compel  lilm  to  pay  twice  to  the 
public  tbe  value  of  tbe  special  benefits  which 
he  has  received.  This  would  manifestly  be 
unjust  and  Inequitable  and  would  impose  a 
burden  upon  him  In  excess  of  that  borne  by 
those  whose  lands  were  not  damaged.  To 
llluBtrate,  aiqtpose  two  adjoining  proprietors 
weani  eadi  asaessed  $1,000  for  qiedal  bene- 
fits accruing  to  the  lands  reason  of  tbe 
proposed  imisrovement  If  the  land  of  one 
were  not  damaged  In  any  way  by  the  pro- 
posed Improvement,  this  amount  would  be  the 
extent  of  tbe  burden  imposed  upon  him ;  bo^tf 
the  land  of  tbe  other  proprietor  were  so  tra- 
versed by  tbe  line  of  tbe  dttdi  that  the  value 
of  the  rmalnder  of  the  tract  was  depredated 
$2;000  by  the  construction  of  tbe  dltoh,  If  he 
were  then  compelled  to  offset  against  the  dam- 
age f 1,000  In  spedal  benefite  received  by  reduc- 
ing his  compensation  to  that  extent,  bis  burden 
would  be  double  that  of  bis  neighbor,  since  he 
would  be  mulcted  12,000  for  the  same  im- 
provement for  which  his  neighbor  paya  but 
11,000.  In  tbe  case  of  a  railroad  or  a  high- 
way the  value  of  the  special  benefits  accruing 
to  tbe  land  Is  not  assessed  against  and  paid  by 
the  landowner,  and  haue  the  same  abouid  be 
deducted  from  hla  Incidental  damages,  but 
with  a  drainage  dlteb  the  cfHidltiona  ere 
different,  and  tbe  rule  laid  down  by  tbe 
^strict  court  would  cmnpel  a  double  burden 
to  be  placed  upon  tbe  landowner  whose  pran- 
ises  were  damaged.  Where  special  bene- 
fits have  already  been  assessed  against  tbe 
owner  of  lands  damaged  1^  a  proposed  draln- 
1^  ditdi,  tbe  value  of  such  qieclal  benefite 
Should  not  be  deducted  from  any  damages  ac- 
cruing to  the  land  not  actually  taken  for 
the  construction  of  tbe  pnq>osed  Imivovemrat. 
Livingston  V.  Mayor  of  New  Tork,  6  Wend. 
86,  22  Am.  Dea  622;  Union  Drainage  Dist  v. 
Tolke,  16S  IlL  243,  46  N.  E.  415;  Thomas 
V.  Go.  Oom'rs,  6  Ohio  N.  P.  449.  The  appor- 
UtrnmcDt  of  the  cost  of  Ibe  ditch  to  each  land- 
owner Is  an  ezerdse  ot  tbe  power  to  tax,  but 
tbe  taking  of  his  propwty  and  tbe  ascertaln- 
Tomt  of  the  damages  he  may  suffer  thereby  is 
an  exercise  of  the  power  of  eminent  domain. 
Tbe  stetate  makes  no  provledon  for  the  deduc- 
tion of  damages  from  tbe  amount  assessed 
against  tbe  land  as  special  benefits,  but  tin 
method  provided  is  that  tbe  county  authori- 
ties shall  estabUsb  tbe  apportitmment  accord- 
ing to  ben^te  flrs^  and  aftowards  examine 
elalma  for  damages  and  allow  cnnpensatlon 
therefw.  No  method  la  imvlded  for  oftaet- 
ttng  one  against  the  other. 
It  Is  true  that  in  Martin  T.  FUlmore  Ooonty, 
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44  Meb.  719.  62  N.  W.  808,  It  Is  >ald  tbat 
"In  addition  to  recoTwing  the  value  of  the 
land  appn^riated,  the  landowner  should  re- 
cover any  damages  sustained  by  that  por- 
tion of  the  land  not  approiH-lated,  and  as 
against  the  latter  Item  special  benedta,  but 
not  general  benefits,  may  be  set  off."  Tbat 
case,  however,  was  reversed,  for  the  reastm 
tbat  no  damages  whatever  were  allowed  tike 
defendant;  and  it  Is  said:  "The  foregoing  Is 
a  rule  InteriHretlng  tbat  danse  of  tbe  Constlto* 
tlon  inwldli«  tbat  tbe  propmty  of  no  par- 
son Bhall  be  taken  or  damaged  for  public  use 
without  Just  com[>aisatioD  therefor.  Wheth- 
er the  act  providing  for  the  constraction  of 
such  ditches  (Comp.  St  1898,  a  89)  contem- 
plates an  assessment  of  damages  in  accordance 
with  this  rule  is  Immaterial  to  tbe  case." 
The  question  under  consido'atlon  was  neither 
raised  nor  determined  in  tbat  case,  and  the 
rule  announced  hare  is  not  Inconsistent  with 
tbe  result  then  reached. 

We  recommend  that  tbe  Judgment  of  tbe 
district  court  be  revaned. 

PBR  CURIAM.  Por  the  reasons  stated  In 
tbe  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  'reTwsed. 


WBNDT  V.  STEWART. 
(Soprem«  Court  of  Nebraska.  Nor.  11.  190B.) 

Gbopb— 8AI.K  or  Land — EiTFect. 

Where,  by  the  terms  <a  the  lease,  rent  Is 
leawved  in  a  share  of  the  crops,  the  landlord 
and  tenant  are  tenants  In  common  of  the 
growing  crops,  and  in  such  case  a  pnrchaser 
of  tbe  real  estate  from  the  landlord  during  the 
term  of  tlie  lease,  in  the  absence  of  an  agree- 
ment to  the  contrary,  .Is  not  entitled  to  a  po^ 
tion  ti  the  crop  belonging  to  the  landlord  wnich 
had  been  severed  from  uie  realty  prior  to  the 
time  he  acquired  title  to  tbs  land  upon  which 
the  crop  was  grown. 
(Syllabus  by  tbe  court.) 

Commissioners*  Ophiion.  Deqpartment  No. 
2.  Error  to  District  Ooort^  Lancaster  County; 
ComiBli,  Judge. 

Action  by  Nellie  B.  Stewart  against  Bmeat 
Wendt.  Judgment  tta  plaintiff,  and  defend- 
ant brings  orror.  Reversed. 

Fredk.  Sbepherd  sod  Mocfcett  ft  Polk,  for 
plaintiff  In  error.  Stewart  ft  Hunger,  tx 
defendant  In  error. 

JACKSON,  C.  On  the  6th  day  of  August, 
1902,  J.  J.  Rankin  and  B.  T.  Buxton  entored 
into  a  written  contract  wltb  U  U  B.  Stewart, 
whereto  they  agreed  to  sell  to  Stewart  a 
tract  of  land  in  lAucaster  county,  and  to 
convey  the  same  by  warranty  deed  upon  tbe 
payment  of  $2,600.  From  tbe  record  It  Is 
Inferred  tbat  tbe  l^al  title  was  in  Rankin, 
tHit  tbat  Buxton  bad  a  benefldazy  Intwest 
In  tbid  land.  On  the  12th  day  (tf  August  of 
tiiat  year  Rankin,  Joining  with  bis  wlfa^ 
executed  a  warranty  deed  for  tbe  itranlsoe 
to  Nellie  B.  Steward  in  whoae  behalf  it  would 


appear  tbat  L.  L.  ■.  Stewart  was  acting  when 
the  omtract  was  oEtade.  and  on  tbe  32d  day 
of  October  of  tbat  year  Buxton,  Joining  witli 
hla  wifSh  executed  a  ooltelalm  deed  to  Ndll* 
B.  Stemrt,  and  fmn  tbe  aUpnlatloa  ap- 
pearing la  the  record  It  seems  tbat  tbe  tran- 
sactiao  waa  dosed  by  tbe  payment  <tf  tbe 
pnrduM  minugr  and  the  dellvoy  ot  tibe  deed 
cm  the  4tli  day  of  Norembw  of  tbat  year. 
At  ttM  time  of  the  execntlfm  aC  the  contract, 
and  tbe  ctmsummatioa  thereof  ^  ttw  pay- 
ment of  the  purchase  money  and  the  ddlvery 
ot  Hm  deeds,  nmaat  WmSt  was  In  poaaea- 
Blon  ot  the  real  estate  nndw  a  writtm  lease 
from  Rankhi,  terminating  on  Mardi  1,  190a 
Tho  iMae  cMitalned  this  ivovlslcm:  "And  tbe 
said  second  party  [Bnieet  Wendt]  In  cmisidw- 
ation  of  the  leastaig  of  tbe  above  premtaea, 
hereby  covenants  and  agrees  with  tbe  party 
of  the  first  part  [J.  Jos^  Rankin]  to  pay 
the  said  party  of  Ibe  first  part  as  rent  for 
tbe  same  as  follows,  to  wit:  Two-flfUia 
ct  all  tbe  on^w  raised  on  said  land*  tibe  same 
to  be  delivered  in  Bmvald,  Ndwaaka,  daring 
tbe  rent  period  at  whatsoevw  place  tbe  first 
party  may  designate."  Wendt  dlspoaed  of 
the  crop,  and  paid  tbe  proceeds  thereof  to 
Rankin's  agent,  partly  tm  Deeemba-  18,  iSQSt, 
and  tbe  balance  on  January  12,  1008l  N^Ue 
B.  Stewart,  the  grantee  In  tbe  deeds  retired 
to,  sued  Woidt  In  the  district  court  of  Lan- 
caster county  fbr  tbat  portion  of  the  proceeds 
of  the  crop  paid  to  Rankin  as  rent,  and  re- 
covered Judgmoit  from  wbldi  Judgment 
Wendt  prosecutes  error. 

The  only  question  presented  Is  whether  or 
not  tbe  share  of  the  cxap  reawed  by  the 
landlord  In  the  lease  to  Wudt  passed  with 
the  title  to  tbe  land ;  there  bdng  no  reserra- 
tlon  In  ibe  deeds  of  conveyance  which 
absolute  In  form.  It  Is  ivovided  1^  sec- 
tion 1078  of  the  Code  tbat:  "In  all  cases 
where  any  lands  may  have  been  let,  reaerv- 
tng  rent  in  kind,  and  when  tbe  cropa  or  em- 
blements growing  or  grown  there(m  aball 
be  levied  on  or  attached,  by  virtue  of  any 
executlm,  attachment;  or  oOusr  process 
against  the  landlord  or  toiant,  the  interest 
of  soch  lai^lord  or  tuunt,  against  whom 
sudi  proceedings  (OA  not  Issue,  shall  not  be 
affected  tberel^."  Ccmstruing  this  section  of 
tbe  God^  It  was  beltf  in  Sims  v.  Jouea,  &4 
Neb.  769,  7S  N.  W.  ISO,  6D  Am.  St  Rep.  749, 
that  It  was  a  distinct  recognition  by  tbe 
Le^slatnre  of  the  doctrine  tbat  tbe  landl«d 
and  t^iant  are  tenants  In  omnmon  of  the 
growing  cn^  vbne  rent  Is  resnred  In  a 
share  of  tbe  crops.  The  landlord,  being  g 
tenant  In  common  wltb  the  tenant  In  tbe 
growing  craps,  bennnes  tbe  owner  of  a  share 
of  tbe  erop%  as  soon  as  they  are  so  tar  ad- 
vanced that  tb^  may  be  said  to  be  propmy. 
mils  rule  would  not  be  afEected  by  tbat  pro- 
vision ot  tbe  lease  reqniring  tbe  teoant  to 
gather  that  portion  of  tbe  cn^  bdonglng  to 
tbe  landlord.  Tbe  landltwd  held  tbe  legal 
title  to  tbe  land  iqKm  wbldi  the  crop  w«b 
grown  until  tbe  cwisummatloa  ot  tbe  terms  ot 
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the  contract  of  Bale,  wblch,  u  we  bave  ibowiv 
waa  on  tbe  ^  day  of  November,  190S,  and 
under  tbe  Iioldlng  In  Yeaxel  r.  Wblt^  40  Neb. 
482,  58  N.  W.  1020,  2ft  U  B.  A.  448,  was  Onr- 
tns  tbat  time  entfUed  to  hamt  and  bold 
any  portion  of  his  share  of  tbe  crops  grown 
thereon  tbat  woe  in  a  proper  condltlim  for 
harraatinc.  In  tbat  case  tbe  conclnslon  was 
readied  tbat  tbe  pnrcfaasn  at  a  joffidai  sale 
did  not  acqnlre  tltie  to  Oat  pwtlon  of  the 
crop  sennd  from  the  realty  before  the  con- 
flnuatifHi  of  the  sale;  and  sodi,  wltbont  doubt, 
Is  tbe  law  In  this  state.  As  afleetlnc  that 
qnestlon,  thora  seems  to  be  no  dlstlnctlom  tai 
principle  between  tbe  purchaser  at  a  judicial 
sale  and  one  who  purchased  direct  from  tbe 
holder  of  the  title.  It  ai^tears  from  tbe  rec> 
ord  Oiat  a  portion  <tf  tbe  map  at  least  had 
been  aerered  tma  tbe  realty  before  tbe  tltie 
to  the  land  passed  frmn  tbe  landlord  to  the 
defendant  In  errtv,  and  tbat  tbe  judgment  In 
Uer  favor  Indnded  the  value  of  tbat  pwdai 
of  the  crop.  It  followa,  therefore,  tbat  tbe 
judgment  of  the  district  court  was  erroneous. 

We  recommend  that  the  judgment  of  the 
district  court  be  reversed,  and  jthe  cause  re- 
manded for  further  proceedings  In  conformity 
with  this  opinion. 

ALBERT  and  DCFFIB,  CO.,  concur. 

PBB  OUBIAM.  For  the  reasons  stated 
In  tbe  forgoing  opinion,  the  Judgment  of 
tbe  district  court  is  reversed,  and  tbe  cause 
remanded  for  further  proceedings  In  con- 
formity with  this  opini<m. 


BROOKS  7.  STANLEY. 
(Snprenu  Goort  of  Nebraska.  Nov.  11,  190S.) 

APFEAT— ASSIQNlfSNT  OT  EBBOBS. 

A  single  assignment  of  error,  covering  sev- 
eral nillnga  of  the  trial  court,  in  tlie  following 
language:  "Brron  of  law  occurring  at  tbe 
trial  and  doly  excepted  to  by  the  defendant  as 
follows,  as  shown  on  psfe  6,"  etc,  held  too 
general  to  call  for  conaideratloD,  especially 
where  it  appears,  as  in  thie  case,  that  objections 
to  one  or  more  of  the  questions  Included  in  tbe 
assignment  were  properly  j>verruled. 

[Ed.  Note. — For  cases  In  point,  ass  ToL  S, 
Cent.  Dig.  Aj^eal  and  Error,  f  SCoSL] 

(Syllabus  by  the  Court.) 

Oommlsalntiflrs*  Oplnlbn.  Department  No. 
Sl  XftOT  to  District  Oour^  Dawson  County; 
floUiran,  Judge, 

Action  Iqr  Edgar  0.  8tanl«y  against  CaMn 
J.  Brooks.  Jodgmant  for  plalntUf.  Defteid- 
ant  brings  error.  Affirmed. 

Warrington  A  Stewart  and  Q.  W.  Fox,  for 
plaintiff  In  error.  H.  M.  Sinclair  and  B.  A. 
Cook,  for  defendant  In  errw. 

jAXXaov,  0.  Hie  defendant  In  error, 
hereinafter  styled  plaintiff,  recovered  Judg- 
ment in  the  district  court  against  tbe  platn- 
tiff  in  <RW,  hereinafter  styled  defendant,  for 
the  possession  of  about  half  an  acre  of  farm 
land.  The  controversy  arose  over  a  dispute 


about  tbe  location  of  o  government  eoeaex. 
Hw  doffendaat  i^tMecutes  error. 

Hie  first  aaslgmttmt  of  error  coven  tbe 
rntlng  of  ttie  trial  court  upon  the  objections 
of  tbe  defendant  to  some  12  differmt  ques- 
tions propounded  to  tbe  plaintiff's  wltoesses ; 
On  exact  language  of  tbe  asslgnmoit  being: 
"Brrws  of  law  occurring  at  tbe  trial  and 
duly  excepted  to  by  the  defendant  as  follows, 
as  shown  on  page  6,"  etc.  nils  assignment 
of  error  Is  too  general  to  call  for  consldera- 
tlon  undw  tiie  rule  ad(^pted  and  followed  In 
this  court,  and  will  be  disregarded,  especial- 
ly where  tt  appears,  as  In  this  case,  tbat  ob- 
JectloDS  to  <me  or  more  of  the  questions  in* 
dnded  In  tbe  assignment  wen  properly 
overruled.  We  are  aware  that  a  similar  as- 
signment ma  held  good  hi  Damw  v.  Daggett, 
8S  Neb.  09S,  OS  N.  W.  606,  but  in  a  later  opin- 
ion by  tbe  same  author  tbe  rule  of  that  case 
was  especially  disapproved.  Phooilx  Ins. 
Oo.  of  Hartford  r.  King  (Neb.)  74  N.  W. 
1108. 

The  sectmd  and  third  assignments  of  error 
are  that  tbe  verdict  is  not  sustained  by  suf- 
fldent  evldmce  and  is  contrary  to  law.  We 
have  read  the  entire  record,  and  from  a  con- 
sideration of  all  the  evtdttice  do  not  hesitate 
to  say  tbat  the  oUlm  of  the  plaintiff,  as  to 
the  place  where  the  govnnment  comer  was 
actually  located.  Is  stutained  by  an  over- 
whelming weight  of  the  evidence,  and  It  Is 
difficult  to  understand  how  a  Jury  could  ar- 
rive at  any  different  conclusi<m  from  the  one 
reached. 

The  giving  of  Instructions  4,  8,  7,  and  9 
by  the  court  on  Its  own  motion  is  also  as- 
signed as  error.  Instruction  No.  4  is :  "You 
are  instructed  that  the  real  question  In  issue 
in  this  case  is  whether  or  not  tbe  strip  of 
land  in  controversy  Iwlongs  to  tbe  land  de- 
scribed in  plaintiff's  petition,  or  whether  it 
belongs  to  the  land  of  the  defendant's,  and 
It  win  be  your  duty  to  determine  where  the 
correct  boundary  Itoe  Is  between  plaintiff's 
and  defendant's  property."  It  Is  complained 
of  this  inatructloQ  that  It  omits  to  advise  the 
jury  that  It  would  t>e  their  duty  to  determine 
from  tbe  evidence  where  the  correct  boundary 
line  Is,  but  tbe  Instruction  Is  not  open  to  this 
criticism.  It  does  not  purport  to  be  the 
rule  of  procedure.  By  the  Instruction  the 
court  defines  tbe  Issue,  and  Informs  the  jury 
of  the  real  question  to  be  by  them  determined. 
They  were,  by  later  appropriate  Instructions, 
Informed  as  to  tbe  burden  of  proof  and  tbe 
rules  of  law  applicable  to  the  determination 
of  the  controversy.  Instruction  No.  5  Is  as 
follows :  *rrbe  court  instructs  tbe  Jury  that 
in  questions  of  boundary  natural  objects, 
called  tor,  mariied  lines,  and  reputed  bonud- 
aries,  well  established,  should  be  prefnrred. 
to  ascertoinlng  tbe  Identity  of  a  tract  of  land, 
to  the  courses  and  distances  of  the  calls  of 
tbe  grant"  The  complaint  about  this  ln< 
structlon  Is  that  It  la  not  applicable  to  the 
testimony,  and  tended  to  mislead  tbe  Jury. 
This  amtentton  cannot  be  sustained.  It  ap- 
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pears  from  meararements  made  by  snrreyora 

snbseqnent  to  the  goremment  surrey  that 
the  distances  between  section  comers,  as 
shown  by  tbe  gOTemment  field  notes,  do  not 
correspond  wltb  actual  measur^ents.  On 
tbe  other  hand,  the  testimony  is  soch  as  to 
leave  no  doubt  that  certain  mounds,  witness 
marfcs.  and  stakes  evidenced  the  actual  lo- 
cation of  goT^nment  corners,  and  these 
mounds,  witness  marks,  and  stakes  must  con- 
trol over  the  courses  and  distances  shown  by 
the  field  notea.  The  early  settlers  establish- 
ed their  lines  corresponding  with  the  location 
of  such  comers,  marked  their  boundaries  by 
rows  of  trees,  and  by  common  assent  recog- 
nized the  boundaries  so  established  for  many 
years — In  fact  until  the  evidences  of  the  cor- 
ner In  dispute  were  obliterated  by  the  plow, 
except  the  rmalna  of  a  cedar  stake  found 
later  at  a  point  where  the  plaintiff  claims 
the  government  comer  In  dispute  to  have 
been  located.  In  view  of  these  facts  the  In- 
struction Is  held  applicable  to  the  evidence. 

The  first  sentence  of  Instruction  No.  7  is: 
"If  you  find  from  the  evidence  that  a  quarter 
comer  was  In  fact  located  by  the  govern- 
ment surveyor  on  the  north  side  of  section 
18,  then  that  comer  will  mark  the  plaintiff's 
and  defendant's  boundary,  regardless  of  any 
excess  that  may  exist  In  the  survey  of  the 
whole  north  line."  It  is  said  that  this  sen- 
tence Is  misleading  because  It  Is  not  broad 
eDiOiigh  under  the  evidence.  It  Is  a  sufficient 
answer  to  say  that  If  the  defendant  was  not 
satisfied  wltb  this  instruction,  and  desired 
one  more  specIflOt  It  was  his  privilege  and 
duty  to  submit  such  an  Instruction  to  the 
court,  with  a  request  that  It  be  given  to  the 
jury.  This  he  did  not  do,  and  he  cannot  now 
be  heard  to  complain  of  the  instruction  In 
question. 

Through  Instruction  No.  9  the  court  said  to 
the  Jury:  "You  are  instructed  that,  If  you 
believe  from  the  evidence  that  the  line  claim- 
ed by  the  plaintiff  Is  the  correct  line,  then 
you  will  find  for  the  plaintiff."  It  Is  con- 
tended that  this  Instruction  is  also  too  gen- 
eral. Our  remarks  relative  to  the  objection 
to  Instruction  No.  7  are  equally  applicable  to 
tbe  objection  to  instruction  No.  9. 

We  find  no  enror  In  the  Instructions  com- 
plained of,  and  we  recommend  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

ALBERT  and  DUFFIB,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  affirmed. 


SHEA  V.  CLOQTTBT  LUMBER  CO.  et  al. 

(Supreme  Court  of  Minneaota.   Jan.  5,  1906.) 

1.  Malicious  Pbosectttion  —  Bvidekck  — 
cnabacteb  of  plaintiet. 

Action  for  malicious  prosecution.  Held, 
the  plaintiff  was  entitled  to  introduce  proof  ox 
Us  good  ceputation  on  the  q;uestion  of  want  of 


probable  cause  for  prosecuting  him  on  m  crimi- 
nal charge. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent  Dig.  Malicious  Prosecution,  i  128.] 

2.  Sake— EviDBRCT — Dauaqes. 

The  evidence  sustains  the  verdict,  and  the 
damages  awarded,  as  reduced  by  the  court  with 
the  consent  of  the  plaintiff,  are  not  ezceasiveu 

8.  PUBUO  liANOS— SqUATTXBS— IkTKBEST  IK 
TniBEB. 

The  court  did  not  err  In  reusing  to  instruct 
the  jnry  that  a  squatter  on  nnsurr^ed  land  be- 
longmg  to  the  United  States  had  no  Intetert  bi 
the  timber  gtowint  tbereuL 
(Syllabiw  by  the  Oonrt) 

Appeal  from  District  Court;  Bt  Louis  Coun- 
ty; Win.  A.  Cant,  Judge. 

Action  by  William  H.  Shea  against  the 
Cloqnet  Lumber  Company  and  others.  Ver- 
dict for  plaintiff.  From  an  order  denying  a 
new  trial,  defendants  appeal.  Affirmed. 

Wm.  B.  Pbelpe,  for  ai^lants.  A,  B.  Mc> 
Mantis,  for  respond^t. 

START,  a  J.  Actlcm  fbr  maildous  proa»> 
cutlon.  Verdict  tat  tbe  plaintiff  for  fa,O0a 
The  defendants  moved  for  a  new  trial,  whldi 
was  denied,  on  oondltloa  that  the  plalndfE 
consoit  to  a  reduction  of  the  wdlct  to  ttae 
sum  ol  $l,aoa  The  plaintiff  so  stipulated, 
and  the  defKidants  appealed  from  the  ordCT. 
This  la  tbe  second  appeal  herein,  and  rtf- 
erence  is  here  made  to  the  <^lnlon  of  flie 
court  on  the  fwmer  appeal  tor  a  full  state- 
ment of  tbe  facts  of  the  case.  92  Minn.  348, 
100  N.  W.  111. 

1.  The  first  aaslgnmmt  ct  error  to  be  coa- 
Bldoed  la  to  the  ^ect  tb&t  tbe  trial  court 
erred  In  receiving  over  tbe  defendants'  objec- 
tion evld^Ke  oi  the  good  reputation  oC  tbe 
plaintiff  as  a  peaceable  and  law-abiding 
citizen  at  the  time  of  his  arrest  The  allied 
malicious  prosecution  which  la  the  aubject- 
matter  of  tfaUi  action  was  a  criminal  proseco- 
tion  In  the  munldpal  court  of  the  dly  of 
Duluth  upon  a  complaint  charging  the  plain- 
tiff with  having  threatened  to  commit  a 
felony  ui>on  the  pomm  of  Peter  OamiAeU, 
and.  with  intent  to  kill,  threatened  to  assault 
him  wltb  a  loaded  Winchester  rifle.  Evi- 
dence of  the  plalntifTs  good  reputation  as  a 
peaceable  cltlzmi  would  clearly  liave  been 
competent  on  the  hearing  of  tiie  criminal 
<Aarge  as  tending  to  show  the  improbablUly 
of  a  person  of  bis  good  character,  as  eri- 
denced  by  proof  of  lils  good  r^iutatimi,  com- 
mitting tbe  act  charged.  Mow  tai  thia  civil 
action  tlie  main  Issue  was  whether  tbe  de- 
fendants, In  conunendng  tiie  prosecution,  bad 
probable  cause  for  their  action.  TbB  plaintiff 
was  required  to  prove  that  they  did  not  have 
probable  cause  to  believe  him  guilty  of  tiw 
offense  charged,  and  as  tending  to  ivove  this 
negative  It  was  competent  to  give  evidence 
of  his  good  repntatiim  at  tbe  time  of  Us  ar- 
rest, of  which  the  defndante  may  be  pre- 
sumed inrima  fade  to  have  beu  aware^  to 
show  the  Impndnblllty  of  bis  having  com- 
mitted tiw  act  diarged.  ficboek  t.  Hagar* 
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21  Minn.  339;  Olsoa  t.  Trete,  4B  Minn.  226. 
48  N.  W.  914:  Heln  t.  Holdrldge,  78  Hlnn. 
468. 81 N.  W.  522;  Hlnbek  t.  Plnake^  84  Minn. 
383,  87  N.  W.  989;  Woodworth  T.  Mills,  61 
Wis.  44,  20  N.  W.  728,  60  Am.  Bep.  185; 
Mdntlre  t.  Levering,  148  Msw.  646,  20  N. 
BL  191.  2  L.  B.  A.  S17.  12  Am.  Bt  Rep. 
591  TbereCore  va  hold  tbat  the  plaintiff 
was  entitled  to  Introduce  evidence  of  Us 
gmwal  cood  r^nitatlon  as  a  peaceable  dtl- 
■en. 

2.  The  next  assignment  of  error  Is  that 
the  oovrt  erred  In  refusing  to  give  to  tbe 
Jury  the  defendants'  first  request,  which  was 
tUs:  "Timber  growing  on  nnfiurreyed  gov- 
ernment land  belo^  to  the  United  States, 
and  a  squatter  on  such  land  has  do  Interest 
In  or  title  to  sncb  growing  tlmbor."'  As 
against  the  United  States  It  Is  true  that  a 
sgoatter  has  no  title  to  or  Interest  In  the 
land.  Ttie  evidence,  however,  toided  to  show 
tbat  the  plaintiff  settled  upon  the  land  some 
nine  years  before  his  arrest;  that  he  made 
application  to  enter  the  land  under  the  home- 
stead laws,  which  was  refused;  that  '^lalx^ 
tiff  belelved  In  good  faith  tbat  be  was  en- 
titled at  least  to  the  possession  of  the  hind, 
that  he  would  ultimately  acquire  it  from 
the  government,  and  tbat  ho  was  the  owner 
of  the  timber  growing  tbaeon."  See  92 
Mhm.  348.  100  N.  W.  111.  This  evidence 
tended  to  show  that  as  against  a  teespasser 
the  plaintiff  had  an  inclioate  Int^est  in  the 
timber  growing  on  the  land  he  was  so  In 
possesslffii  of.  Hastay  v.  Bonness,  84  Hlnn. 
120.  86  N.  W.  896.  In  view  of  this  evidence, 
tiie  requested  Instruction,  if  given,  would 
have  been  misleading,  tor  the  reason  tbat 
the  Jury  mt^t  Infer  therefrom  that  the 
plaintiff  bad  no  rU;fat  as  sgalnst  trespassers 
to  protect  the  timtm  growing  on  the  land 
in  bis  possession.  The  court  did  not  err  In 
refusing  to  give  tbe  Instruction. 

3.  The  third  and  last  asrignment  of  error 
is  that  the  court  erred  "In  refusing  the  de- 
fendants* application  for  an  order  vacating 
and  setting  aside  tlw  verdict  and  granting 
the  defendants  a  new  trial  of  said  cause." 
The  motion  tm  a  new  trial  was  made  upon 
four  distinct  gnnnrito.  No  question  as  to  the 
BOfflciency  of  this  UMlgnmoit  is  here  made, 
bat  we  are  not  to  be  understood  as  approv- 
ing it  Dnnneiri  Minn.  Practice,  f  1796. 

Counsel  discos*  two  questltHis  under  this 
last  assignment  of  wror.  The  first  one  is 
the  sufficiency  of  the  evidence  to  sntq^ort  the 
verdict  We  hold  tiiat  it  was  suffldeiit  See 
92  Minn.  848,  100  N.  W.  111. 

The  seoKid  Is  Ihst  the  damages  awarded 
by  the  Jury  are  excessive,  appearing  to  have 
been  given  under  the  influoice  of  pas^on 
and  prejudice.  It  appears  from  the  reemrd 
and  the  admissions  of  counsel  on  the  ail- 
ment that  this  cause  has  been  tried  three 
times;  the  plaintiff  receiving  a  verdict  each 
lima  The  first  venUct  was  for  HfiOO,  the 
second  for  $4,000,  and  the  third  and  last 
for  |S;000,  wbldi  was  reduced      the  trial 


court  with  the  omsuit  of  the  irialntlfl  to 
$1,200:  We  are  of  the  oplnhm,  baaed  mton 
a  oonslderathm  of  the  evidence,  Uiat  the 
damages  awarded  as  reduced  by  the  trial 
court  are  not  emessive^  but  reasonable^  and, 
fnrOier,  that  upon  the  whole  record  and 
history  of  this  case  the  order  denying  a 
new  trial  thereof  Is  right  See  Feteraon  t. 
Telegraph  Co.,  66  Minn.  18,  67  N.  W.  646, 
88  L.  B.  A.  802;  Id.,  72  Minn.  41.  74  N.  W. 
1022,  ^  L.  &.  A.  661,  71  Am.  St  Bep.  461 ; 
Id..  76  Mhm.  868,77  N.  W.  986|48L.B.A. 
681,  74  Am.  St  BepL  602. 
Order  afflmed. 


a  H.  FHINNBY  LAND  Oa  v.  OOOLIDGE- 

SOHUSSLBB  GO. 
(Snprente  Coart  of  Minnesota.  Jan.  26,  1906.) 
Vbndob  Ann  Pttbohabek— CosTRAor  or  Saijb 

— COHSTBCCnOJt . 

A  oontract  (set  out  in  the  opinion  herein) 
for  the  porchane  of  land  constrnrid,  and  held, 
that  it  did  not  vest  in  the  vendee  any  present 
interest  In  the  land,  with  the  right  on  hU  part 
to  enter  into  possession  thereof,  and  cat,  carry 
aw&y,  and  Bell  the  growing  timber  thereon. 
(Syllabus  by  the  court.) 

Appeal  from  District  Oourt,  St  Louis 
OoDuty;  J.  D.  Bnslgn,  Judge. 

Action  by  the  0.  H.  Pliinney  Land  Com- 
pany against  the  Coolldge-Schnssler  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

H.  G.  Oearbart  for  appellant  J.  W.  Bey- 
nolds,  f<a>  respondent 

STAKT,  C.  J.  This  is  an  appeal  from  the 
Judgment  of  the  district  court  of  the  county 
of  St  Louis  In  an  action  fo^  the  allied 
conversion  by  the  defendant  of  certain  ties, 
poles,  and  posts  bdonglng  to  the  plaintiff. 
The  complaint  alleged  the  plaintiff's  owner- 
ship and  possession  of  the  property,  its 
value,  and  a  conversion  thereof  by  the  de- 
fendant. The  answer  was  a  general  denial. 
The  cause  was  tried  by  the  court  without 
a  Jury,  and  findings  of  fact  made  to  the 
effect  that  the  plaintiff  was  the  owner  and 
entitled  to  the  possession  of  tiie  propor^, 
and  that  while  It  was  in  the  rightful  posses- 
sion thereof  the  defSndant  wrongfully  toc^ 
carried  away,  and  convoted  to  Its  own  use 
the  proper^,  which  was  then  of  the  value  of 
$270.  Judgment  was  ordned  and  entered 
accordingly. 

The  question  here  to  be  determined  Is 
whether  the  finding  of  the  trial  court  tbat  the 
plaintiff  was  the  owner  of  ttie  property  is 
sustained  by  the  evidence.  There  was  evi- 
dence on  the  part  of  the  idalntiff  tending  to 
show  tbat  it  was  In  possession  of  the  proper^ 
ly  and  that  the  defendant  carried  it  away 
and  refused  to  deliver  it  to  the  {dalntiff  on 
demand.  Tbexe  was,  however,  evl<tence  in 
this  connection  that  the  plaintiff,  on  July  16, 
1903,  was  the  owner  of  0m  hud  tm  which 
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the  ties,  poles,  and  posts  were  cut,  and  that 
It  then  entered  Into  a  contract  with  a  third 
party  with  reference  to  a  purchase  by  blm 
of  the  land.  Th«  contract  iras  in  these 
words: 

"Recelyed  of  Otto  JnssUa  twenty-flye  dol- 
lars oa'account  of  purchase  made  ^  him  this 
day  through  the  nnderslgoed  broker  and 
asent  <tf  t3ie  following  described  real  es- 
tate situated  iQ  Itasca  covnty  and  state  of 
Minnesota,  to  wit:  8.  B.  )4  of  B.  H.  of  S. 
B.  %  of  12,  Town  B4.  R.  22— for  the  snm  of 
fonr  hundred  forty  dollar^  upon  the  feilow- 
Ing  terms:  925.00  cash;  $12S.O0  on  or  be- 
fore August  leth,  1908;  $14S.OO  March  Ist, 
19M;  and  $145.00  Mardi  Ist,  1906— at  6  per 
cent:  Interest  annually.  Deed  to  he  giren 
when  all  notes  and  Interest  Is  paid  and  taxes 
are  paid.  A  reaatmable  time,  not  exceedli^r 
10  6as»  after  dtf Ivery  of  alwtraet,  Is  to  be 
allowed  for  examination  of  tttle^  and  ttie 
form  of  conveyance  is  to  be  deed.  In  case 
the  title  should  be  ascwtalned  to  be  un- 
maitotable  and  cannot  be  made  marketable 
to  such  an  extent  as  to  warrant  the  pur- 
chaser in  refusing  Hie  same,  and.be  stiall  so 
refuse  the  same  on  that  ground,  or  the  owner 
refuses  to  accept  sale,  the  vendor  shall  not 
be  liable  for  any  damage,  and  tiie  said  sum 
of  9440.00  paid  by  the  purchaser  shall  be 
returned  to  him.  If  the  title  Is  found  to  be 
marketable,  and  this  trade  (the  deed  bring 
tendered)  Is  not  closed  within  the  time  and 
as  herein  named,  said  earnest  money  Is  for- 
frited  as  tlie  conslderatloD  paid  for  this 
agreement,  and  the  owner  of  said  premises 
and  the  undersigned  agents  shall  be  con- 
sidered to  have  fully  performed  on  their  part, 
and  may  declare  this  contract  terminated. 
Time  Is  made  the  essence  of  this  agreement 
Said  purchaser.  Otto  Jusslla,  hereby  accepts 
the  considerations  of  the  foregoing  contract, 
and  I  hereby  authorize  and  appoint  him- 
self as  my  agent  In  closing  this  deal.  This 
deal  to  be  closed  at  Herman,  Minn. 

"In  testimony  whereof,  said  parties  have 
hereunto  respectfully  set  their  hands  and 
seals  this  day  and  year  above  written. 

"Otto  JusiUa.  [Seal.] 
"C  H.  Phlnney  Laud  Oo.  tSeaL] 
"By  Ohas.  Cater,  Pres." 

The  evidence  further  tended  to  wbow  that 
the  vendee  in  the  contract  entered  upon  the 
land  and  cnt  and  removed  therefrom  the 
ties,  posts,  and  poles  In  question;  that  after 
they  had  been  banked  the  plaintiff  took  pos- 
session of  them  and  placed  Its  mark  tbereon; 
that  thereafter  the  vendee  took  and  shipped 
them  to  the  defendant,  who  had  purchased 
them  from  the  vendee;  and  that  the  defend- 
ant refused  to  deliver  them  to  the  plaintiff 
on  demand.  The  note  for  9125  mentioned  In 
the  contract  was  paid  by  the  vendee.  The 
only  finding  of  fact  which  the  defendant 
challoiges  as  not  supported  by  the  evidence 
Is  the  one  that  the  plaintiff  Is  the  owner  of 
the  propw^.  The  contoitlon  of  the  defend- 


ant is  to  the  effect  tliat  the  raidee,  by  vir- 
tue of  his  contract,  had  the  legal  right  to 
enter  Into  the  Immediate  possession  of  tbu 
land,  and  cut,  carry  away,  and  sell  the  tim- 
ber growing  thereon.  If  such  be  the  correct 
construction  of  the  contract,  then  the  finding 
is  not  supported  by  the  evidence;  otherwise, 
it  Is  concluriv^  supported  by  the  evidence^ 

The  only  qnesti<m,  then,  to  be  decided,  is 
the  construction  of  tliis  contract  It  appean 
from  the  evidence  that  tba  possesslim  of  the 
lapd  at  the  time  the  cootraet  was  executed 
was  of  no  value  for  any  purpose  whatever, 
exc^t  for  the  purpose  of  removing  the  tim- 
ber therefrom.  In  view  of  this  fact  the 
claim  of  the  defendant  Oat  the  vendee  1^ 
virtue  of  tbe  contract  had  tin  l^ial  rlsht, 
upon  paying  the  stipulatod  eamset  money 
of  $26,  to  the  poBSBssloai  of  tbe  land  aod  to 
cnt  and  carry  away  tlie  growing  timber 
therecm,  would  be  unreaaniable,  and  tbe  etm- 
tract  cannot  be  so  construed  unless  the  ex- 
press terms  thereof  require  such  a  constme- 
tlon.  Bxc^  for  the  stipulation  written  Into 
the  contract  (tiie  other  stipulations  are  print- 
ed) to  tbe  effect  that  a  deed  of  tbe  land 
should  be  given  wfaoi  tbe  notes,  representing 
the  unpaid  purchue  price,  Interest  and 
taxes,  were  paid.  It  vnnild  be  clear  that  tiie 
contract  was  an  option  for  tbe  pnrdiasa  of 
the  land,  creating  no  presuit  Interest  tii«eln 
and  conferring  no  present  r^t  to  tb»  poa- 
sesston  thereof.  Joelyn  v.  Schwend,  8S  Minn. 
ISO,  88  N.  W.  410,  744;  Womack  Ooleman, 
92  Minn.  828,  100  N.  W.  9. 

It  is,  however,  claimed  by  tbe  defendant 
that  the  stipulation  referred  to  distingulsbes 
this  case  from  those  dted,  and  that  the  con- 
tract must  be  construed  as  an  executory  one 
for  the  future  conveyance  of  the  land,  and 
vested  in  the  vendee  the  right  to  the  Im- 
mediate possession  thereof.  In  construing 
the  contract  effect  must  be  given  to  all  of 
its  provisions,  whether  written  or  printed, 
unless  they  are  inconsistent;  but,  if  there  is 
such  an  Inconsistency  between  the  written 
and  printed  parts  of  the  contract  that  Iwth 
cannot  be  given  effect,  the  written  part  must 
control.  A  careful  reading  of  all  of  the  pro- 
visions of  this  contract  shows  that  all  of 
them  may  be  harmonized.  It  provides  In 
effect  that  an  abstract  of  title  Is  to  be  de- 
livered to  the  vendee,  and.ln  case  the  title 
proves  unmarketable  the  vendee  may  refuse 
to  accept  It  and  If  he  does  so  refuse  then 
"the  <a<d  9iim  of  t440  paid  by  the  purchaser 
thall  be  returned  to  him,"  and  the  vendor 
shall  not  be  liable  for  any  damages.  Tbe 
words  we  have  copied  from  the  contract  and 
italicized  necessarily  refer  to  the  written 
part  of  the  contract  which  by  Implication 
provides  for  tbe  payment  of  the  purchase 
price,  giving  promissory  notes  therefor,  and 
the  payment  of  int»^  thereon.  They  dear- 
ly show  that  such  payment  by  the  giving  of 
the  notes  was  a  conditional  one,-  depending 
upon  the  consommatloa  of  the  proposed  pur- 
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duse;  for  '*a»  miA  tarn  of  |440  paid  by  the 
parcbanr*  vu  only  to  be  paU  by  $36  ear- 
nest money  and  the  giving  of  the  notes. 
Tbe  stun  of  9440  inld  by  the  pnrehaaar, 
vfaldi  vas  to  be  letomed  to  him  If  the 
"deal"  waj  not  closed.  Included  the  notes, 
and  tbej  were  to  be  returned  ai  a  part  of  it 
TTbe  tenDS  of  the  contract  are  not  happily 
expressed;  but,  construing  tiie  contract  as 
a  wlx^  It  Js  reuonably  dear  that  It  does 
not  vest  a  present  Intnest  In  the  land  In  the 
Tendee,  with  the  right  on  his  part  to  enter 
Into  prasesrion  thoeof  and  cut  and  carry 
away  tibe  gnywliv  timber  thoetm.  We  so 
construe  the  contract  It  follows  that  the 
Teodee  had  no  title  to  the  ties,  posts,  and 
poles  In  question,  and  could  not  and  did  not 
confer  any  title  thweto  iqwn  the  d^endant 
by  hla  attempted  sale  Oiereof,  and,  farther, 
ttat  the  flndlnge  of  fact  of  the  trial  court 
are  sustained  by  ttie  evidence. 
Jndgmoit  aflbmed. 


STATB  ex  reL  FAUOHNAM  t.  BnBSlDN, 
Sheriff. 

<Supreme  Court  of  Minnesota.  Dec  15,  190S.) 

CBiHinAL  Law— Pbobscutioi*  bxtobs  Jus- 
tics— ABATEiaNT—DiiATH  or  JuenoB. 
A  criminal  prosecntion,  pending  and  un- 
determined before  a  justice  of  the  peace  at  the 
time  of  his  deatb,  terminates  and  ends  npon 
the  death  of  the  justice,  and  is  not  a  bar  to 
further  action  on  the  same  diaige  before  an- 
other justice  or  court  of  competent  jurisdiction. 

[Eld.  Note^FoT  eases  in  point,  see  voL  27, 
Crait.  Dig.  Indictment  and  Informatkm,  i  1B0.1 

(Syllabns  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; William  Louis  Kelly,  Jadge. 

Application  by  the  state,  on  the  relation 
of  Charles  Faughnan,  for  a  writ  of  habeas 
corpus  to  Anton  Miesen,  sheriff  of  Ram- 
sey county.  From  an  order  denying  the 
writ  relator  a^^ls.  Affirmed. 

0*Brlen.  Donnelly  &  Etoggard  and  Fred. 
W.  ZoUman,  for  appellant  J.  C.  UlchaeU 
dty  Atty.,  and  Emil  W.  Helmes,  Asst  City 
Atty.,  for  respondent 

BROWN.  J.  The  facto  disclosed  by  the 
record  are  that  relator  Is  In  the  custody  of 
reqwndent^  as  sheriff  of  Ramsey  coonty,  nn- 
der  a  commitment  Issned  out  of  and  wider 
the  seal  of  the  municipal  court  of  the  city 
of  8t  Paul.  He  was  so  oHnmltted  In  de- 
fault of  ball  In  a  prosecution  against  him 
chaxving  a  Tlolatlon  of  the  statutes  of  the 
state  prohlbltlnK  the  sale  of  lnt<alcatlng 
(Iquor  wlttiout  a  Ilcaise.  Claiming  that  his 
Imprisonment  was  unlawful,  relatn  sued  out 
a  writ  of  habeas  corpus  betoie  the  district 
court  at  Ramsey  county,  where,  after  a  hear- 
ing, the  writ  was  discharged,  and  he  appeal- 
ed to  this  court 

It  vpeari  that  <m  October  16, 1904,  a  com* 
plaint  d>arglng  relator  with  the  offense 


aboTe  mentioned  was  made  before  Lorenso 
Hoyt  a  Josttce  of  ttie  peace  of  Ramsey  coun- 
ty, who  Issued  a  warrant  for  Us  arrest; 
ttkat  thereafter  Ua  proceedings  were  tnuu- 
f erred,  on  a  change  of  renue,  to  William 
Gould,  another  Justice  ot  the  peace  <^  Ram* 
a0j  county;  that  after  the  transfer  had  been 
made  Justice  Oould  died,  and  no  hearing 
was  ever  had  before  him  under  the  complaint 
and  warrant  so  Issued.  After  Oould's  death, 
and  in  February.  1805,  complaint  was  made 
and  flled  in  the  mnnlciml  court  of  8t  Paul 
charging  relator  with  tlw  Identical  offense 
charged  In  the  complaint  before  Justice 
Hoyt  upon  which  he  was  snested.  and,  for 
want  of  ball,  committed  to  the  county  - jail 
pending  the  hearing  and  determination  of 
the  case. 

It  Is  contended  In  relator's  behalf  that,  In- 
asmuch as  the  proceedings  commenced  be- 
fore Justice  Hoyt  and  transferred  on  change 
of  Tenue  to  Justice  Gtonld  have  never  been 
heard  or  determined,  they  are  still  pendti^c, 
and  the  municipal  court  had  no  jurisdiction 
to  entertain  a  second  iwosecntlon.  There  is 
no  merit  to  this  contention.  Justice  Oonid 
having  died,  the  prosecution  lapsed,  and  was 
in  no  sense  pending  at  the  time  complaint 
was  filed  in  the  municipal  court  Anderson 
V.  Hanson,  28  Minn.  400,  10  V.  W.  428.  The 
law  controlling  the  anestlon  is  tersely  stat- 
ed by  the  learned  court  below  In  the  fol- 
lowing language:  **A  court  of  justice  of  the 
peace  is  of  limited  jurisdlctiiui.  The  justice 
has  no  powers,  exc^  as  granted  by  statute. 
Our  statutes  make  no  provision  for  the  dis- 
posal of  causes  which  are  undetermined  and 
pending  before  a  justice  when  he  dies. 
Under  audi  conditions  the  cause  dies  with 
the  justice;" 

Order  affirmed. 


CARLSON  T.  CHICAOO  &  N.  W.  RT.  00. 

(Supreme  Court  of  Minnesota.   Dec.  22,  1905.) 

1.  RAILBOADS— ACCIOBNT  AT  CK088INQ— GON- 
TBIBUTOBT  NSOLIOKNCa. 

In  an  action  to  recover  damases  for  Oie 

death  of  a  person,  caused  by  a  coTllBion  with 
a  train  .of  defendant  at  the  Intersection  of  a 
street  and  the  railroad  track,  where  the  un- 
contradicted evidence  conclusively  riiows  that 
when  decedent  was  CEO  feet  distant  from  the 
railroad  track  a  train  could  liave  been  seen  at 
a  distance  of  2,600  feet  from  such  crossing,  and 
where  the  testimony  shows  that  the  deceased 
looked  and  listened  for  the  train  at  Uiat  point, 
the  law  conclusively  presumes  either  that  he 
did  not  look  and  liateo,  or  that  if  he  did  look 
and  listen,  or  both,  he  afterwards  heedlessly 
disregarded  the  knowledge  thus  obtained,  and 
negligently  went  into  an  obvious  danger. 

[Bd.  Note. — ^FoT  cases  In  point,  see  voL  41, 
Cent  Dig.  Rallxoads,  {  1122.] 

2.  Saks. 

Negligence  of  the  defendant's  employSs  in 
failing. to  whistle  or  ring  a  bell  at  a  crossing 
is  no  excuse  (or  negligence  on  the  part  of  the 
person  about  to  cross  In  failing  to  use  his  eensss 
[Bd.  Note. — For  cases  in  point  see  voL  41. 
Cent  Dig.  RaUraada,  H  1071-1074J 
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8.  SAinc— Cabe  Hequibed. 

That  the  train  which  collided  was  an  extra 
did  not  relieve  dither  putr  to  the  collieion  from 
the  duty  of  the  exercue  ol  care. 

[Bd.  Not&— For  eaeei  fn  point,  see  toL  41, 
Cent.  Dif.  Bailroadt,  %  104ft] 

4.  Saue— PBEsnuFTions. 

The  presumption  that  one  who  was  killed 
while  croseinc  a  railway  track  looked  and 
listened  before  attemptinc  to  cross  It  is  destroy- 
ed where  the  plaintilF  Introduces  direct  and  { 
affirmative  evidence  as  to  exactly  what  occurred, 
and  where  it  also  appears  from  the  undisputed 
evidence  that  if  the  deceased  bad  looked  and 
listened  before  going  npon  the  erosring  he  must 
have  seen  ud  heard  the  train  approaching. 

[Bd.  Note. — ^For  cam  In  point,  ■••  ToL  41, 
Gent  Dig.  BaUroada,  i  1122.1 

(Syllabus  by  the  Gonrt) 

Appeal  from  District  Conrt,  Nicollet  Conn- 
ty;  B.  P.  Webber,  Judge. 

Action  by  Andrew  Carlson,  as  administrator 
of  Erlck  Pehrson,  against  the  Chicago  & 
Northwestern  Railway  Company.  Yerdlct 
for  defendant  From  an  order  denying  a 
new  trial,  plaintiff  appeals.  Affirmed. 

Davis  St  Olsen  and  A.  A.  Stone,  for  appel- 
lant Brown,  Abbott  &  Somsen,  Ua  respond- 
ent 

JAGGARD,  X  Tbls  was  an  action  bronght 
to  recover  damages  from  tbe  defendant  for 
canting  the  death  of  Erlck  Pehrson  by  negli- 
gence. According  to  tbe  appellant  tbe  facts 
are  as  follows:  On  Angnst  17,  1803,  plaln- 
tlfTs  intestate  was  proceeding  along  a  public 
street  in  the  city  of  St  Peter,  called  Hartew 
street  He  was  driving  In  a  jnmp-seat  top 
buggy,  hitched  to  a  single  horse.  The  horse 
was  very  gentle.  The  top  on  the  bn^y  was 
up.  The  curtains  of  tbe  top  were  down,  but 
tbe  one  on  tbe  right-band  side,  where  de- 
ceased was  sitting,  was  fastened  only  at 
tbe  top.  Tbe  front  or  Jumj>-seat  on  tbe 
bnggy  was  down,  and  the  other  seat  In  place 
over  tbe  same.  He  was  accompanied  by  his 
daughter,  13  years  of  age.  On  tbe  right-hand 
side  of  the  street  was  a  com  field,  which  ob- 
structed entirely  the  view  of  the  defendant's 
railroad  track  and  right  of  way  until  the  de- 
ceased arrived  at  a  point  60  feet  east  of  the 
center  of  the  railroad  track  of  defendant 
As  the  deceased  approached  the  defendant's 
railroad  track  be  was  driving  very  slowly, 
and  when  he  reached  a  point  at  tbe  comer 
of  the  right  of  way  fence,  50  feet  east  of  the 
center  of  defendant's  railway  track,  he  pulled 
up  his  horse  and  looked  and  listened  for 
trains.  In  order  to  do  so,  the  deceased  had 
to  stand  up  In  the  bn^y  and  put  his  head 
outside  of  the  buggy  top.  He  then  proceeded 
very  slowly  forward  and  onto  tbe  railway 
track  of  defendant,  when  he  was  struck  by 
one  of  defendant's  locomotives  and  a  train 
of  cars  and  Instantly  killed.  The  train  was 
mnnlng  very  fast  more  than  GO  miles  an 
hour,  and  In  violation  of  an  ordinance  of  said 
city,  which  ordinance  Is  admitted  to  have 
been  In  force  by  the  pleadings.  The  train 
which  caused  tbe  death  of  plalntlfTs  Intes- 


tate was  an  "extra,"  and  arrived  at  the  said 
crossing  about  30  minutes  af^  tbe  r^nlar 
passoiger  had  gone  down  In  tbe  morning. 
There  was  no  other  regular  train  on  this 
railroad,  either  way,  for  about  three  hours 
later  than  the  time  this  "extra"  arrived. 
There  was  a  whistling  post  about  1,300  feet 
north  of  the  Hartew  street  crossing,  and  near 
tbe  city  limlto  on  the  north.  This  "extra" 
train,  which  caused  tbe  death  of  plafntUTs 
Intestate,  approached  this  crossing,  passing 
said  whistling  post,  without  giving  any  sig- 
nals by  bell  or  whistle.  At  any  point  be- 
tween the  center  of  tbe  railroad  track  and 
the  east  line  of  the  right  ^of  way,  50  feet  east 
a  train  could  have  heea  seen  for  a  distance 
of  2,600  feet  to  the  north  of  said  crossing, 
wh^  a  sharp  curve  prevented  seeing  it  any 
further.  The  railroad  track  ran  almost  north 
and  south  at  the  place  vbere  It  Intersected 
Hartew  street,  which  runs  east  and  west 
The  day  was  still,  clear,  and  warm.  The 
court  granted  the  motion  of  the  defendant  to 
direct  a  verdict  on  the  ground  tliat  the  plAin- 
tifTs  decedent  was  guilty  of  contributory  neg- 
ligence, and  subsequently  denied  the  plain- 
tiff's motion  for  a  new  trial. 

The  essential  question  In  this  case  con- 
cerns the  contributory  negligence  of  plain- 
tltTs  Intestate.  The  defendant  insists  that 
it  has  demonstrated  to  a  mathematical  cer- 
tainty that  If  the  deceased  had  been  travel- 
ing at  from  1%  mile  to  3  miles  per  hour,  and 
if  the  train  had  been  going  upwards  of  100 
miles  per  hour,  and  a  fortiori  if  tbe  train 
had  been  going  at  less  speed,  the  engine  would 
necessarily  have  been  In  plain  sight  of  the 
plalntifTs  decedent  if  be  had  looked  at  tbe 
point  bis  daughter  says  he  did  look.  The 
photographs  taken  and  Introduced  In  evi- 
dence tend  to  sustain  this  contentlou.  Goun> 
sel  for  plaintllf  presented  no  clear  refutation 
of  the  correctness  of  this  calculation.  With- 
out however,  accepting  It  as  unqualifiedly 
tme,  we  are  of  the  opinion  that  upon  the 
record  it  conclusively  appears  that  If  tbe  de- 
ceased had  looked  at  this  point  he  must  have 
seen  the  moving  train.  The  principles  of 
law  applicable  to  this  state  of  facta  are  defi- 
nite and  well  settled.  When  tbe  uncontra- 
dicted evidence  conclusively  shows  that  the 
colliding  train  must  have  been  plainly  visi- 
ble from  the  point  at  which  the  testimony 
shows  that  tiie  injured  or  killed  person  looked 
and  listened  for  the  train,  the  law  conclu- 
sively presumes  either  that  he  did  not  look 
and  listen,  or  that  If  he  did  look  or  listen,  or 
both,  he  afterwards  heedlessly  disr^arded 
the  knowledge  thus  obtolned  and  n^ligently 
went  Into  an  obvious  danger.  In  nelth^ 
view  is  tbe  company  (derating  the  train 
responsible  under  ordinary  dreumstances  tot 
the  damages  consequent  upon  tbe  collision,  of 
which  tbe  person  Injured  or  killed  was  tbe 
proximate  cause.  Brown  v.  St  P.  Ry.  Co., 
22  Minn.  165,  167;  Miller  v.  Tmesdale.  56 
Minn.  274,  57  N.  W.  861;  Weyl  V.  Railway 
Co.,  40  Minn.  360;  42  N.  W.  24;  Howe  r.  Bait 
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way  Co.,  62  Minn.  78,  64  X.  W.  102.  80  L.  R. 
A.  eSi,  54  Am.  St  Rep.  616;  NelBon  v.  Rail- 
way Co.,  76  Minn.  193,  78  N.  W.  1041,  79  N. 
W.  530;  SchmWt  v.  Railway  Co.,  83  Minn. 
105.  85  N.  W,  935;  Kemp  v.  Railway  Co.,  80 
Miun.  139,  142,  94  N.  W.  439;  a  &  N.  W. 
Railway  Co.  t.  Andrews,  130  Fed.  65,  64  a 
O.  A.  399;  Railway  Co.  t.  Freeman,  174  U.  S. 
379, 19  Sap.  Gt  763,  43  L.  Ed.  1014;  Wardner 
r.  Q.  N.  Railway  Co.  {decided  this  term)  104 
N.  W.  1084.  If  that  point  be  so  far  dis- 
tant from  the  track  as  to  enable  the  person 
Injured  or  killed  to  know  of  the  approaching 
train  In  due  season  to  avoid  the  collision 
with  it,  he  Is  guilty  of  contrlbntory  negligence 
as  a  matter  of  law,  and  there  Is  nothing  for  a 
Jury  to  pass  upon.  Blonnt's  Adm'r  t.  Qrand 
Trunk  Ry.  Co.,  61  Fed.  375,  9  O.  0.  A,  626; 
Strangh  v.  Detroit,  Ll  &  N.  Ry.  Co.,  66 
Mich.  706, 36  N.  W.  161;  Huggart  v.  Mo.  Pae. 
Ry.  Co.,  184  Mo.  673,  86  S.  W.  220;  Stopp 
T.  Fltcbburg  Ry.  Co..  80  Hun,  178,  29  N. 
T.  Supp.  1008;  Morris  t.  Lake  Shore  Ry. 
Co.,  148  N.  T.  182,  42  N.  H.  579;  Marland  v. 
Pittsburgh,  etc.,  Ry.  Co..  123  Pa.  487,  16 
AtL  624.  :0  Aia.  St  Rep.  541;  Butler  v.  Get- 
tysburg, etc.,  Ry.  Co.,  128  Pa.  160,  19  Atl.  87. 

The  present  case  la  obrloualy  distinguish- 
able from  Hendri(^son  v.  O.  N.  Ry.  Co.  The 
euTlronment  and  the  cause  of  the  accident 
In  that  case  was  essentially  different  When 
Bendrlckson  emerged  from  a  ravine  at  a 
point  50  feet  from  the  railroad,  the  engine 
came  In  view  in  a  cut  about  150  feet  away 
and  at  once  gave  short  and  shrill  danger 
whistles,  whereby  the  horses  became  fright- 
ened and  unmanageable,  reared,  and  plunged 
forward  towards  the  rails,  notwithstanding 
the  driver's  efforts  to  control  them,  whereby 
the  collision  occurred.  Collins,  J.,  In  Hend- 
rlckaon  v.  G.  N.  Ry.  Co.,  49  Minn.  251,  61  N. 
W.  1044,  16  L.  R.  A.  261,  82  Am.  St  Rep. 
640;  Id.,  62  Minn.  840,  54  N.  W.  189. 

"Anothra-  principle  Is  well  wtablisbed:  That 
a  person  crossing  as  deceased  was  conld  not 
rely  upon  signals  to  remind  him  of  danger. 
He  Is  bound  to  be  awake  and  alive  tor  his 
own  protection."  Lewis,  J.,  in  Sandberg  t. 
Railway  Co.,  80  Minn.  442,  88  N.  W.  411. 
Accordingly,  the  failure  of  plaintiffs  Intestate 
to  look  and  listen  would  be  negligence  or 
not  according  to  the  drcumstances,  hut  with- 
out being  controlled  by  the  defendant's  fail- 
ure to  do  Its  duty.  Beach  on  Con.  Neg.  S 
185:  Schneider  v.  Railway  Co.,  81  Minn.  383, 
84  N.  W.  124.  Negligence  of  the  defendant's 
employes  In  falling  to  whistle  or  ring  a  bell 
at  a  crossing  Is  no  excuse  for  negligence  on 
the  part  of  the  person  about  to  cross  In 
falling  to  use  the  sensMi  to  discover  danger. 
Railway  Co.  v.  Houston,  96  U.  S.  697.  702, 
24  L.  Bd.  542 ;  N.  P.  R.  Co.  T.  Freeman.  19 
Sup.  Ct  763.  43  L.  Ed.  1014.  And  see  cases 
collected  In  Judson  v.  O.  N.  R.  Co.,  68  Minn. 
248.  264.  66  N.  W.  447. 

The  d«t7  (tf  exerdsliig  caution  In  attempt- 


ing to  cross  a  railway  trac^,  a  place  of  known 
danger,  Is  not  relaxed  by  the  opportunity  or 
occasion  for  theorizing  or  dUference  of  opin- 
ion as  to  whether  a  train  is  or  Is  not  like- 
ly to  pass.  Observation,  not  logic,  is  the 
propw  precaution.  Dodge,  J..  In  Ouhl  v. 
Whitcomb,  109  Wis.  69,  86  N.  W.  142,  83  Am. 
St  Rep.  889.  That  the  train  which  did  the 
damage  In  this  case  was  an  "extra"  did  not 
relieve  either  party  from  the  respective  duty 
of  the  exercise  of  care.  Swiftly  movins 
and  Irr^Iar  trains  are  to  be  expected,  and 
It  Is  the  duty  of  persons  about  to  go  upon 
crossings  to  loc^  and  listen  for  such  trains, 
as  well  as  those  on  time  or  which  run  slowly. 
Collins.  J.,  in  Judson  v.  G.  N.  Ry.  Co.,  63 
Minn.  248.  254.  65  N.  W.  447.  It  is  true 
that.  In  the  absence  of  evidence  to  the  con- 
trary, there  Is  sometimes  a  presumption  that 
one  who  was  killed  while  crossing  a  railroad 
track  stopped,  looked,  and  listened  before 
attempting  to  cross  the  track.  Texas  &  Pac. 
Ry.  Ca  V.  Gentry,  163  C.  S.  353,  366,  16 
Sup.  Ct  1104,  41  L.  Ed.  186;  Baltimore  & 
P.  B.  Co.  T.  Landrigan,  191  U.  S.  4G1,  474, 
24  Sup.  Ot  187.  48  L.  Ed.  262.  But  in  this 
case  tile  plaintiff  introduced  evidence  of  the 
daughter  of  deceased,  who  was  driving  with 
him.  as  to  what  happened.  Moreover,  when 
It  appears  from  the  undisputed  evidence  that. 
If  deceased  had  looked  and  Ilstoied  before 
driving  upon  the  crossing,  be  must  have  seen 
and  beard  the  train  approaching,  as  was  the 
case  here,  the  presumption  Is  destroyed.  Rol- 
lins T.  a  M.  ft  St  P.  Ry.  Co.  (C.  C.  A.)  139 
Fed.  689. 

Accordingly,  upon  appellant's  own  view  of 
the  facts  In  this  case,  that  deceased  looked 
up  the  track  at  a  point  50  feet  from  it  It 
Is  not  necessary  to  determine  how  far  there 
Is  to  be  applied  to  it  the  ordinary  rule  that 
one  who  att^pts  to  cross  a  railroad  Is  bound 
to  use  his  senses  continually  while  approach- 
ing and  while  crossing  the  place  of  known 
danger  (Rogstad  v.  Railway  Co.,  31  Minn. 
208,  17  N.  W.  287;  Sandberg  v.  Railway  Co., 
80  Minn.  442,  83  N.  W.  411 ;  Cf.  Wright  v. 
Cincinnati,  etc,  Ry.  Co.,  94  Ky.  114,  21  S.  W. 
581;  Renwlck  v.  N.  T.  C.  Ry.  Co.,  36  N. 
T.  182;  Whitman  v.  N.  P.  Ry.  Co.,  156  Pa. 
176,  27  Atl.  290;  Thompson  v.  N.  T.  C.  Ry. 
Co.,  110  N.  T.  636,  17  N.  B.  890;  Moore  v. 
Chicago,  etc.,  Ry.  Co.,  102  Iowa.  595,  71  N. 
W.  569).  in  view  of  the  fact  that  he  was 
riding  In  a  covered  carriage,  making  It  in- 
convenient for  him  to  look  up  and  down  the 
road.  See  Stackns  v.  N.  T.  C.  Ry.  Co.,  79  N. 
Y.  464;  Hides  v.  V,  T.  a  Ry.  Co.,  164  Mass. 
424,  41  N.  E.  721.  49  Am.  St  Rep.  471. 

The  conclusion  thus  reached  renders  It 
unnecessary  to  consider  the  other  questions 
raised;  for  example,  with  respect  to  defend- 
ant's negligence  In  running  faster  than  the 
ordinance  permitted  and  to  tiie  reasonable- 
ness of  that  ordinance. 

Order  affirmed. 


Digitized  by 


558 


106  NORTHWB8TBBN  REPORTER. 


HOLMES  T.  LOnOHREN  et  aL 
(Supreme  Coort  of  Minnesota.  Jan.  12,  190&) 

1.  AtfeaZi  —  Bkcobd  —  JusisDicnoM  —  Db- 

raCIITX  SCBVICE  OF  Pbocess. 

Action  to  determine  adTorae  claims  to  a 
lot  which  the  defendant  owna  in  fee,  onlesa 
his  title  hai  been  diveeted  by  a  tax  jadgment 
and  aale  ander  which  the  plaintiff  claims  title. 
The  jodsment  red  tee  that  proof  of  the  publi- 
cation of  the  delinquent  list  has  been  filed  with 
the  clerk  of  the  court,  and  the  judgment  roll 
contains  a  oopj  of  the  official  paper  in  which 
the  delinquent  list  was  minted,  to  which  is  at- 
tached the  printer's  affidavit  of  publication, 
signed  bj  hun  and  purporting  to  have  been 
sworn  to  before  a  notary  public,  but  no  no- 
tarial seal  was  affixed  thereto.  The  descrip- 
tion of  the  lot  in  the  list  as  published  i«  void 
tor  uncertainl?.  field,  where  the  record  sets 
forth  the  manner  in  which  service  of  a  snnunons 
or  other  jurisdictional  notice  waa  made,  and 
such  service  is  ineffectual  to  ctmfer  Jurisdiction, 
It  will  not  b«  presumed  that  a  valid  service  was 
made  in  some  othtf-way. 

[Ed.  Note. — For  cases  In  point,  see  vnL  8. 
Cent  Dig.  Appeal  and  Error,  |  8699.] 

2.  SaKX— JlTDQlCEIfT  RoLL— PBBSClIPTIOnS. 

The  technical  defect  iu  the  authentication 
of  the  printer's  affidavit  cannot  be  given  the 
legal  effect  of  expunging  from  the  Judgment 
roll  the  copy  of  the  official  pai>er  and  the 
printer's  statement  found  therein,  so  tbat  the 
presumption  would  obtain  that  there  was  an- 
other and  correct  list  published.  The  judgment 
roll  nuatlves  any  presumption  that  tnere  was 
any  othu  publication  of  the  list. 
S.  Tazatioit— Delinquent  LiBr-PoBLiCA- 
noN. 

As  to  the  lot  in  question  there  was  no  l^cal 
publication  of  the  delinquent  list,  and  Uie 
court  had  no  Jurisdiction  to  enter  such  judg- 
ment against  It,  and  as  to  it  the  judgment  u 
void. 

4.  Saus— Tax  TiTLEft— Liuitations. 

A  statute  of  limitations  Is  not  put  In  oper- 
ation hi  favor  of  a  par^  claiming  under  a  tax 
sale,  unless  there  Is  Dehind  it  a  valid  tax  ^udf- 

ment 

(Syllabus  by  the  Court) 

A^eal  from  District  Conrtt  St  Lonla  Ooon- 
ty;  W.  A.  Cant,  Judge. 

Action  by  Ida  S.  Holmes  against  Josc^b 
Loogbren  and  othera.  Judgment  for  defend- 
ants, and  plalntifC  anpeala.  Affirmed. 

Wasbbum,  Bailey  &  Mitchell,  for  appellant 
Jaqties  &  Hudson,  for  reejwndenta. 

START,  G.  J.  Tbis  la  an  appeal  from  the 
Judgment  of  tbe  dtetrlct  court  of  tbe  oountr  of 
St  LoolB  in  favor  of  tbe  d^endanti  In  an  ac- 
tion to  detttmlne  adverse  clalma  to  real  estate. 
Tbe  complaint  alleges  tbat  tbe  plalntltf  la  tbe 
owner  In  fM  of  lot  12,  block  11,  West  Dulnth, 
First  dlTlidon,  according  to  the  plat  thereof, 
wbldi  is  vacant  and  unoccupied,  tbat  tbe  de- 
fmdant  claims  some  title  to  or  Interest  tbera- 
In,  wblcb  Is  wttbout  any  right  or  fonndation, 
and  praya  that  tbe  court  adjudge  that  the 
plaintiff  is  tbe  owner  In  fee  of  the  lot  and  tbat 
tbe  defendant  has  no  title  to  or  interest  In 
It  The  answer  doiled  tbe  allegations  of 
tbe  complaint,  except  tbe  auctions  tbat 
the  lot  was  vacant  and  unoccupied  and  the 
defendant  claimed  an  Intoest  thoeln.  The 
aniwer  then  alleged  that  the  defendant  waa 


tbe  owner  In  fM  of  tbe  lot,  tbat  the  plaintiff 
claimed  an  Intwest  In  or  Um  vpm  It,  but  In 
fact  she  had  none,  and  aemsndea  Judgmoit 
tbat  tbe  defendant  was  tbe  ownw  In  fee  ef 
the  lot  Tbe  trial  court  found  and  decided 
tbat  tbe  defendant  was  tbe  owner  In  fee  of 
the  lot  and  that  tbe  plain tifT  bad  no  title 
to  or  lien  thereon,  and  Judgment  was  so  en- 
tered In  favOT  of  tbe  defoidant  Tbe  ondla- 
puted  facts  show  that  tbe  d^endant  Is  tbe 
sole  owner  In  fee  of  the  lot  and  that  the  Jndg- 
mmt  of  Um  court  Is  rtgbit,  imlees  his  title 
thereto  has  been  divested  by  an  unassailable 
tax  title.  Tbe  plalntUT  claims  tbat  she  has 
each  a  tax  title  to  the  lot,  and,  further,  that, 
whether  such  title  was  or  was  not  originally 
valid,  tbe  statute  of  limitations  bad  nm  be- 
fore the  cfnnmenc^ait  of  tbe  action  uptm  bis 
tax  deed,  so  as  to  prevoit  tbe  defendant  from 
now  quesdfHilng  its  ralldltT.  The  record, 
then,  presents  two  questionB  for  our  consider- 
ation. First  Has  ttw  plaintiff  a  ralld  tax 
title  to  the  lott  Second.  Does  tbe  statute  of 
limitations  prevent  the  defendant  from  sbow- 
ing  tbe  fact  that  he  is  stUl  tbe  owaa  In  fee 
of  the  lot  showing  that  tbe  tax  title  Is  In- 
valid? 

1.  Tbe  tax  deed  under  wblcb  tbe  plaintiff 
claims  title  was  Issued  upon  tbe  sale  of  the 
lot  pmrsnant  to  an  alleged  real  estate  tax 
Jodf^^t  dated  March  18,  1897,  and  «itered 
In  the  district  court  at  tbe  county  ot  St  Louis 
In  proceedings  nnder  tbe  charter  ot  tbe  dty 
of  Dnlutb  to  enforce  tbe  payment  of  crin- 
kling assessments.  The  defendant  urgee  sev^ 
al  defects  In  the  tax  proceedtngs  whldi  be 
claims  rendor'tbe  tax  Judgment  voM.  We 
find  It  necessary  to  pass  upon  only  one  of  fb» 
alleged  defwtik  Tbe  charter  proTlskms  ap- 
plicable to  Ibis  case  require  that  the  dty 
conurtroller  shall  give  at  least  20  dajef  notice 
by  publication  in  tbe  ofllciUJ  paper  of  the  dty 
of  his  Intended  application  to  tbe  district 
court  for  Judgment  upm  bis  oertlfled  state- 
ment of  dellnquovt  assessments.  Such  notice 
and  list  must  specify  the  assesaments,  descrlp- 
tl<m  of  tbe  property  against  wbicb  tbe  Jndg- 
moit  Is  demanded,  and  req:nlre  all  parsons  In- 
terested to  appear  befttre  tbe  coart  at  ttie  time 
stated  in  the  notice.  Hie  comptroller  Is 
further  required  to  cause  a  copy  <A  bis  notice 
of  Intended  amillcatlon,  together  with  the 
aflUavlt  of  pubUcatlw  made  1^  tbe  winter  or 
publisher  of  tbe  offldal  papor  and  tbe  cerU- 
fled  statement  of  said  dellnqurait  asseesmeata, 
to  be  filed  with  the  clerk  of  said  district  court 
at  or  before  tbe  application  tar  Judgment 
Badi  of  sndi  statunents  shall  constitute  a 
separate  proceeding  or  anl^  and  shall  be 
docketed  by  the  cl^  of  coort  la  a  suitable 
record  book  kept  for  that  purpose.  The  Judg- 
ment roll  In  ibe  tax  proceedings  In  this  case 
received  In  evidence  shows  that  the  oomptrol- 
ler,  In  his  written  application  to  the  oourt  for 
Judgment  against  the  several  tracts  of  land 
described  in  the  dellnquoit  list,  stated  that 
he  had  caused  notice  of  sudi  application,  with 
tbe  delinquent  Us^  to  be  published  in  the 
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official  newqnpWt  and,  fortbor,  that  be  had 
eansBd  doe  proof  thweof  to  be  filed  In  the 
office  of  the  elwk  of  tbe  court  The  Judgment 
roll  cwttini  a  copy  at  Oe  official  papor  of  tbe 
dtjr  In  wbldi  the  notice  of  aK>ll^tl<ni  for 
Jndgment,  with  the  deUnQooit  list,  la  printed* 
and  attached  to  It  la  a  atatemoit  of  the 
pobllBber  and  printer  of  Hub  <^ctal  paper.  In 
the  fonn  of  .an  affldarlt,  atatlng  that  the 
annexed  copy  of  tbe  printed  notice  was  pnb- 
liabed  In  bla  paper  tax  ten  sncceHlTe  days, 
glTlng  the  date  of  the  flret  and  of  tbe  last  of 
such  pobllcatlonB.  The  affldarlt  la  aabacribed 
by  htm  and  purports  to  have  been  sworn  to 
before  a  notary  pobll<^  who  <^BciaUy  signed 
tbe  Jnrat,  but  he  failed  to  affix  thereto  bis 
official  saaL  The  delinquent  list  published 
with  this  notice  describee  the  land  in  contro- 
Tsrey,  under  tbe  headings  **Name  of  Supposed 
Owner,"  ''SnbdlTiaiona  of  Lot  or  Block." 
*TOtal  Amoont  of  Asseesments  and  P«ial- 
ttea,***  as  follows,  namely:  "West  Dolntb, 
First  Kvtalon,  J.  L.  Longhrcn.  Lot  12." 
Other  than  this  the  lot  here  in  question  was 
not  described  to  socB  dellnqooit  list  Tbe 
Judgment  recites  on  its  face  that  ptoot  of  the 
pnbllcatiMi  of  the  notice  of  awUcatlm  for 
JndgnMBDt  bad  been  duly  filed  in  the  oflloe  of 
the  clezfc  of  the  court  then  was  no  showing 
either  party  that  th«e  was  ens  any  other 
pnblicaticm  of  the  dellnqnent  list  Tbe  omis- 
sion of  tbe  notary  to  antboiticato  Us  act 
his  offidal  seal  rendered  the  affidarit  Incom- 
plete and  tn^eratlTe  a*  an  aflUavlt  De 
Graw  T.  King,  28  Minn.  118,  0  N.  W.  636; 
Tbompam  t.  Scheld.  89  Minn.  102.  88  N.  W. 
801.  12  Am.  St  Bep.  619;  Grimes  v.  Fall,  81 
Minn.  225.  83  N.  W.  885. 

It  does  not,  howerar,  ft»llow,  from  tide  de- 
feet  to  the  printera  affidaTlt,  that  It  mnst  be 
presumed  that  another  and  correct  notice 
and  delinqnnt  list  was  pnbliahed.  Where 
tbe  record  sets  forth  tbe  manner  In  which 
soTice  ct  a  summons  or  ottier  Jurisdictloiukl 
notice  was  made,  and  snch  service  is  InOBtec* 
tnal  to  conflsr  Jurisdiction,  It  will  not  be  pre* 
snmed  that  a  valid  serrice  was  made  to  some 
other  way.  Barber  t.  Morris.  87  Bilnn.  194, 
83  N.  W.  550,  S  Am.  Bepu  886;  Godfrey 
Valentine,  88  Mlhn.  S86»  40  N.  W.  163. 12  Am. 
St  Rep.  657;  Jewett  t.  Iowa  Land  Co.,  64 
Minn.  581,  67  N.  W.  689,  68  Am.  St  Bep. 
555.  The  technical  defect  to  the  authentica- 
tion of  tbe  printer's  affidavit  cannot  be  gtvea 
tbe  l^al  effect  of  eq;>anglng  from  the  Jndg- 
ment toll  the  copy  of  the  oflicial  paper  and 
the  printer's  statanoit  fbnnd  herein.  Nec- 
essarily the  recital,  to  tbe  application  for 
jndgmoit  and  on  the  face  of  tbe  Jadgmait 
to  the  effect  tliat  dne  j^oof  ot  paMlcatlon  of 
the  notice,  which  included  t3ie  delinquent  list, 
had  been  filed  to  the  office  of  tiw  clerk,  re- 
fers to  the  defective  proof  found  to  tbe  Judg- 
ment roU.  The  Joddnent  roU  negatives  sny 
presumption  that  another  and  correct  notice 
i^d  list  were  published.  It  follows  that  as 
to  the  lot  here  to  question  then  was  never 


any  legal  publication  of  tbe  notice  of  appU- 
catlon  for  Judgment  including  the  delto- 
quent  list  and  that  tbe  court  had  no  Ju- 
risdiction to  enter  a  Judgmmt  against  tiie 
lot  aiid  as  to  it  the  Judgmoit  is  void  for  the 
reason  that  the  lot  was  not  described  thertin. 
Smith  V.  Kipp,  46  Minn.  119,  SI  X.  W.  650. 

2.  The  provisions  of  the  charter  of  the 
city  of  Dutttth  provided  that  no  tax  sale 
shall  be  set  aside  or  held  Invalid  unless  the 
action  to  which  the  validity  of  the  sale  shall 
be  called  to  question  be  brought  withto  three 
years  fnnn  the  issuance  of  the  deed.  It  is 
the  contention  of  the  plalntllf  that  this  stat- 
ute prevents  the  defendant  from  now  ques- 
tioning the  validity  of  the  tax  judgment  and 
sale,  as  this  action  was  not  brought  wltbla 
three  years  next  after  tbe  Issuance  of  the 
deed.  It  is  to  be  noted  that  this  case  is  es- 
sentially one  to  determine  tbe  title  to  the 
lot  In  question,  that  the  defendant  is  the  ab- 
solute owner  of  it  unless  his  title  has  been 
divested  by  tbe  tax  proceedings,  that  his  fee 
title  carries  with  It  the  constructive  posses- 
sion of  the  lot  and,  furtbw,  that  if  the 
statute  applies  to  an  action  of  this  ktod,  and 
Judgment  be  given  for  tbe  platotiff  that  he 
and  not  the  defendant  is  tbe  owner  of  the 
lot  the  defendant  is  absolutely  deprived  of 
bis  property  beoanse  he  did  not  bring  an 
action  to  vtodlcate  his  right  to  the  continu- 
ance of  the  uninterrupted  enjoyment  of  his 
property  against  a  void  claim  existing  only 
on  paper.  If  stetutes  of  this  ktod  are  to 
be  construed  as  applicable  to  any  action,  no 
matter  what  Ite  form  may  be,  In  which  the 
title  to  tbe  property  will  be  finally  and  con- 
clusively determined  by  tbe  Juc^ent  would 
they  be  constitutional?  Baker,  v.  Kelley,  11 
Minn.  480  (Oil.  858);  Feller  v.  Clark,  86  Minn. 
338-340,  81  N.  W.  175.  This  Is  a  serious 
question,  wblch  we  do  not  decide,  for  tbe 
reason  that  no  matter  whether  tbe  statute, 
if  construed  as  applicable  to  actions  of  this 
ktod.  would  be  valid  or  not  it  cannot  be  In- 
voked to  this  case.  A  statute  of  llmltotions 
is  not  put  in  operation  In  favor  of  a  party 
claiming  under  a  tax  sale,  unless  there  Is  a 
valid  tax  Judgment  behind  It  Where  there 
are  Jurisdictional  defecte  to  tax  proceedtogs, 
the  recording  of  the  tax  deed  will  not  set 
limitations  running,  and  it  is  Immaterial 
whether  such  defects  appear  on  the  face  of 
the  deed  or  aliunde.  Jaggard  on  Taxation, 
744;  Sanborn  v.  Cooper,  31  Minn.  307,  17  N. 
W.  856;  Feller  v.  Clark.  36  Minn.  838,  81  N. 
W.  175;  KIpp  V.  Frenhold.  37  Minn.  182,  88 
N.  W.  697;  Knight  v.  Alexander.  38  Mtoa 
884r^  87  N.  W.  796.  8  Am.  St  Rep.  675; 
Smith  V.  KIpp,  49  Minn.  125,  51  N.  W.  656; 
Whitney  v.  Wegler,  54  Minn.  285.  55  N.  W. 
927.  The  alleged  tax  Judgment  to  this  case 
was  void;  hence  the  stotote  does  not  prevent 
the  defendant  from  asserting  the  tovalidlty 
of  tbe  tax  sale. 

Judgment  afflnned. 
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PARKS  T.  roOUQMAN. 
{Supreme  Court  of  MlniMMta.  Jon.  19,  1906.) 

MONKT  RBfmVKD— Whsm  AOIXOIT  llAiniAlN- 
ABUt. 

If  an  agent  by  mistake  pays  to  a  tbird 
party  money  in  his  possession  belonging  to  hi« 
principal,  be  may  maintain  in  bia  own  name 
an  action  for  money  bad  and  recdred  to  TeeoTer 
tt  back. 
(Syllabos  by  tbe  Coort) 

Appeal  from  District  Coort,  SteveuB  Coun- 
ty;  S.  A.  Flaherty,  Judge. 

Action  by  H.  Parks  against  David  Fogle- 
man.  Verdict  for  plaintiff.  From  an  order 
granting  a  new  trial,  plaintiff  appeals.  Re< 
TO-sed. 

R.  A.  Stone  and  0.  R.  Randall,  for  9,ppel- 
lant   Smith  A  Rels^  for  respondent 

START,  a  J.  Action  to  recoTw  money 
paid  to  defendant  for  platatUTa  use.  The 
complaint  alleged  that  tbe  plalntUf  on  July 
14,  1904.  paid  to  the  defendant  $100,  to 
the  use  and  account  of  plaintiff;  that  he 
duly  demanded  of  the  defmdant  iti  wpaj- 
ment,  which  waa  refused.  Tbe  answer  was  a 
general  denlaL  The  evidence  on  Qie  part  of 
the  plaintlfC  waa  sufflclent  to  establish  these 
facts:  On  July  1^  1904,  the  plaintiff  was  the 
agent  of  tbe  Afonarch  Elerator  Company  in 
charge  of  their  grain  eleratw  at  Gyrus,  this 
state ;  that  he  had  in  his  possession  and  con- 
trol mon^  belonging  to  the  eleratcMr  company, 
and  was  authorized  to  purchase  wheat  and 
pay  for  it  out  of  such  money ;  that  he  pur* 
chased  a  quantity  of  wheat  of  the  defendant, 
and  by  mistake  overpaid  him  in  tbe  sum  of 
f  100 ;  and,  further,  that  on  the  same  day  he 
dlscoTered  the  mistake  and  demanded  from 
the  defendant  the  return  of  the  $100,  which 
was  refused.  The  evidence  on  the  part  of 
the  defendant  tended  to  show  that  he  was 
not  overpaid  in  any  amount  for  his  wheat. 
The  jury  returned  a  verdict  for  the  plaintiff 
for  the  flOO  and  Interest  Thereupon  the  de- 
fendant made  a  motion  to  set  aside  the  ver- 
dict and  tor  a  new  trial,  which  the  court 
granted,  and  the  plaintiff  appealed  from 
tbe  order. 

There  is  oottilng  in  the  record  to  indicate 
ttiat  the  motion  was  granted  upon  the  ground 
that  the  verdict  was  not  Justified  by  tbe  evi- 
dence ;  hence  It  must  be  assumed  that  a  new 
trial  was  granted  on  the  ground  of  alleged  er- 
rors of  law  occurring  at  the  trial.  The  al- 
leged erron  relied  upon  by  tbe  defendant  are 
to  tbe  effect  that  the  trial  court  erred  In  deny- 
ing hia  motion  to  dismiss  the  action,  and, 
further,  In  not  instructing  the  Jury  to  return 
a  verdict  for  the  defendant  for  the  reason 
that  the  evidence  on  the  part  of  tbe  plaintiff 
did  not  tend  to  prove  the  cause  of  action 
alleged  In  the  complaint,  but  on  tbe  contrary, 
the  evidence  proved  a  cause  of  action  in 
favor  of  a  third  party,  the  levator  company ; 
or.  In  other  words,  tiiat  there  was  a  fatal 
variance  between  the  aUegatlons  of  the  com- 


plaint and  the  proof.  The  ease  ^  Damis 
V.  Spencer,  40  Ulnn.  250,  47  N.  W.  795,  Is 
cited  In  siqiport  of  ttda  eontenttoo.  In  that 
case  the  complaint  alleged  as  the  subject- 
matter  of  the  action  a  contract  made  be- 
tween  plaintiff  and  defendant  Tbeee  was 
no  evidence  to  prove  such  amtract  but  the 
evldoioe  did  taid  to  prove  a  contract  be- 
tween the  defendant  and  a  third  party  viilch 
had  been  assigned  to  tbe  plaintiff.  It  was 
held  that  this  was  sot  a  variance^  but  a 
failure  of  proof.  The  case,  thai,  Is  not  here 
in  point,  if  the  evldovse  In  tlila  cue  tended 
to  prove  the  alleged  canse  of  action  In  favor 
of  the  plaintiff.  The  question  here  to  be 
decided  la  whether  an  agent  having  in  hla 
poesession  and  control  tbe  money  of  bis  prin- 
cipal, may  maintain  an  action  in  his  own 
name  to  recover  it,  if  a  stranger,  having  no 
interest  therein,  obtains  It  flrom  the  agent 
by  mistake  <w  fraud  or  trespass.  It  Is  clear 
that  if  the  defendant  In  this  case-  had 
taken  the  money  from  the  possession  of 
plaintiff  under  drcnmstancea  ocmstltnting  an 
actual  conversion,  the  plaintiff  could  have 
recovered  In  bis  own  right  and  name  from 
the  defendant  the  money  he  took  from  the 
plaintlfl's  possession.  Lalng  v.  Nelson,  41 
Hlnn.  621,  48  N.  W.  476;  Brown  v.  Sfaav. 
51  Htam.  28B,  58  N.  W.  633.  In  principle 
tbwe  can  be  no  difference  between  audi  a 
case  and  this  one,  for  here  the  money  vnu 
in  the  possessioD  of  the  plaintiff,  and  be 
was  accountable  for  it  to  his  principal ;  tor 
he  was  not  autfaOTlzed  to  pay  It  to  any  one 
without  receiving  an  equivalent  in  wheat 
thorefor,  but  the  defendant  having  no  rl^ht 
to  the  money,  obtained  it  by  mistake  tram 
plaintiff's  poneaslon  and  refused  to  return 
it  on  demuid,  or.  in  other  words,  he  con- 
verted it  to  his  own  me.  The  plaintiff's 
cause  of  actlcm  in  his  own  right  was  tbea 
complete,  for  he  had  a  qiedal  [Kroperty  In 
the  money  by  reason  of  his  possession  and 
tbe  fact  that  he  was  liable  primarily  for  It 
to  the  general  owner  thereof,  who  was  not 
bound  to  pursue  tbe  defoidant  Tho^tae 
the  plaintiff  bad  no  other  way  of  Indmnify- 
Ing  himself  against  loss  by  reasim  of  tbe 
mistake,  exc^t  to  get  the  money  baA  Into 
his  possession;  and,  the  defendant  having 
refused  on  demand  to  return  it  to  the  plain- 
tiffs possession,  the  plaintiff  could  recover 
the  money  in  an  action  for  conversion,  or 
waive  the  tort  and  recovw  it  In  an  action 
for  money  hftd  and  received  to  the  use  of 
the  plaintiff. 

Counsel  for  the  defendant  urges  that  even 
if  it  be  conceded  that  an  agoit  may  maintain 
an  actlm  to  recover  tbe  money  of  bis  princi- 
pal which  be  has  paid  to  a  third  party  by 
mistake,  tbe  plaintiff  should  have  pleaded 
bis  agency  In  the  complaint  This  was  not 
necessary,  tor  tbe  plaintiff  does  not  se^  to 
recover  tbe  money  either  In  the  name  oi 
r^t  of  bis  principal,  but  as  already  stated, 
in  his  own  right  The  case  of  Kent  v.  Bom- 
st^  12  Allen,  84%  Is  directly  In  point  In 
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that  case  tba  plalntlfl  bad  In  his  poeseaUon 
money  of  his  principal,  and  at  the  request  of 
a  third  i)arty  he  gave  him  smaller  bills 
In  his  possession,  wbtcb  were  a  part  of  the 
money  of  bis  principal,  In  exchange  for  a 
$50  bill  which  proved  to  be  coanterfelt 
The  agent  in  his  own  name  brought  an  ac- 
tion against  the  third  party  to  recover  back 
the  sum  of  $50  so  paid.  The  defendant  con- 
tended that  the  agent  bad  no  such  interest 
in  the  subject  of  the  suit  as  to  entitle  him 
to  maintain  the  action.  The  court  held 
ctberwise,  and  said :  "It  is  clear  that  the 
plalntlfl  exceeded  his  authority  in  exchan- 
ging the  smaller  bills  in  his  possession  for  one 
of  the  denomination  of  $50,  and  be  is  liable 
to  his  employer  for  the  loss  occasioned  by  his 
unauthorized  act  •  •  •  It  cannot,  there- 
fore, be  said  that  the  plaiotlfF  has  no  bene- 
ficial Interest  in  the  cause  of  action  on  which 
this  suit  was  brought  On  the  contrary.  It 
plainly  appears  that  his  right  to  recover  In 
this  action  is  the  only  mode  in  which  he  can 
Indemnify  himself  against  the  rightfal  claim 
of  his  employer  for  the  loss  caused  by  his 
abuse  of  the  authority  entrusted  in  blm." 
We  hold,  upon  principle  and  authority,  that, 
If  an  agent  by  mistake  pays  to  a  third  party 
money  in  his  possession  belongli^  to  hiB 
principal,  he  may  maintain  en  action  in  his 
own  name  to  recover  It  t&ck.  1  Enc.  of 
Law,  1166;  Story  on  Agency,  S  398;  Mecbem 
on  Agency,  8  7S1.  It  follows  that  the  evi- 
dence on  behalf  of  the  plaintiff  tended  di- 
rectly to  establish  the  cause  of  action  al* 
leged  in  the  complaint,  that  there  was  neither 
a  variance  nor  failure  of  proo^  and  that  the 
trial  court  erred  In  setting  the  TCTdlct  aside 
and  in  granting  a  new  trial. 

Therefore  It  is  ordered  that  the  order  ap- 
pealed l^m  be  reversed,  and  the  case  re- 
manded to  the  district  court,  with  direction 
to  canse  judgment  to  be  entered  upon  the 
verdict 


ALFT  v.  CITY  OF  OLINTONVIIjLH. 
(Snprone  Court  of  Wisconsin.  Dec  12,  1905.) 
1.  Municipal  Corpobations— Pebsonal  In- 

TOBIES— PX-ttADIMO— PKTITIOH  —  NOTICB  0» 

InnratBS. 

When  the  petition,  in  an  action  against  a 
city  for  personal  Injuries  caused  by  a  defective 
sidewalk,  made  the  notice  of  injury  given  the 
city  a  part  thereof,  and  such  notice  alleged 
knowle^  by  thcf  city  officers,  prior  to  the 
accldmt,  of  the  defective  condition  of  tbe  walk, 
the  petition  was  not  subject  to  demnrrer,  though 
in  the  body  thereof  the  only  allegation  of  knowl- 
edge was  that  tbe  defect  was  known  at  the  time 
of  the  injury  and  for  a  long  time  "thereafter." 

[Ed.  Note. — For  cases  in  point,  see  voL  30, 
C^t  Dig.  Municipal  Corporations,  |  1714.] 

2L  Appeal— Bbbob  Not  ArracriNG  Scbstaii- 
TIAL  Right— pETinoH  —  Cobbbction  op 
Clkbical  Ebbob. 

Where  a  petition,  in  an  action  against  a 
city  for  injuries  caused  by  a  defective  sidewalk, 
contained  by  reference  to  tiie  notice  of  injury  a 
sofDcient  aUegation  of  prior  tmowledge  of  tlie 
defect  by  the  city  officer^  teave  gtna  tba  plain* 

105  N.W.--a6 


tiff  to  correct  an  alleged  clerical  txrta  In  tbe 
body  of  the  petition,  so  as  to  make  It  allege 
knowledge  bv  such  officers  of  the  ^fect  causing 
tbe  injury  'prior  thereto,"  instead  of  "there- 
after," did  not  affect  any  "substantial  right"  of 
the  defendant,  within  the  meaning  of  Bev.  St 
1898.  8  2829,  providing  that  no  judgment  shall 
be  reversed  or  affected  by  reason  of  an  error  or 
defect  not  affecting  the  substantial  rights  of  tbe 
adverse  party. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  S8  4106,  4107.] 

8.  Evidbngb   —   Nboative   Xestihoiit  — 
Weight. 

Where,  In  an  action  against  a  city  fOr 
injuries  caused  by  a  defective  sidewalk,  there 
were  witnesses  who  testified  to  having  passed 
over  the  sidewalk  without  seeing  the  alleged  de> 
feet,  it  was  proper  to  charge  that  ancb  testi- 
mony was  of  a  n^ative  character  and  not  en- 
titled to  so  much  weight  as  that  of  witnessee 
who  testified  to  having  seen  the  defect 

[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent.  Dig.  Evidence.  »  2433-^^.] 

4.  Tbial— InsTBuonoRa— BEFETinon. 

Where,  In  an  acti<»  against  a  dty  tor 
personal  Injuries  resulting  from  a  defective 
sidewalk,  an  adequate  charge  was  given  as  to 
contributory  negligence,  another  instruction 
holding  the  dty  authorities  at  fault  for  a  fail- 
ure to  use  reasonable  diligence  In  discovMing 
and  repairing  the  detect  was  not  emmeous  twe 
failing  to  indnde  a  qualification  as  to  contribu- 
tory negligeno& 

5.  AfPEAJJ— ASSIGRICENT    OT  E^BOft— EXCEP- 
TION. 

An  assignment  of  error  based  on  an  alleged 
erroneous  instruction  to  which  no  exceptirai 
was  taken  will  not  be  etmsldered  on  appeal 

Appeal  tram  Circuit  Court,  Waupaca  Coun- 
ty; Obaa.  If.  Webb,  Jndgew 

Action  Susanna  Alft  i«aliiBt  tbe  dty  of 
OUntonvllle.  From  a  Judgment  ia  faror  of 
plaintiff,  def^dant  appeals.  Affirmed. 

This  action  is  brought  to  recover  damages 
for  personal  Injury  sustained  by  the  plaintiff, 
June  20, 1901,  by  reason  of  an  alleged  defect- 
ive sidewalk  at  the  particular  point  de- 
scribed. The  defect  in  the  sidewalk  alleged 
In  the  complaint  is  to  the  effect  that  it  was 
ont  of  repair  and  Insufficient,  In  that  the 
plank  of  which  It  was  built  was  rotten,  brok- 
en, and  defective;  that  the  stringers  upon 
which  said  plank  rested  were  so  rotten  and 
decayed  that  they  could  not  hold  a  nail,  and 
the  planks  could  not  be  fastened  to  them 
80  as  to  hold  the  walk  safe  and  sound,  and 
were  nnflt  to  remain  as  a  part  of  said  walk, 
and  were  th^  unsafe  and  dangerous,  and 
that  as  the  plaintiff  in  the  exercise  of  due 
and  ordinary  care  was  walking  thereon  with 
her  son-ln-law,  and  by  reason  of  the  rotten, 
decayed,  and  unsafe  condition  of  the  same, 
her  son-ln-law  stepped  npon  one  end  of  one  of 
the  planks  in  said  walk  and  the  other  end 
thereof  flew  up  and  struck  the  plaintiff  across 
tbe  right  leg  at  the  knee,  causing  her  to 
fall  with  great  force  upon  the  walk,  severely 
injuring  her,  to  her  great  damage;  that  tbe 
defendant,  its  officers,  and  superintendent  of 
streets,  at  the  time  of  sold  Injury  and  for 
a  long  time  thereafter,  well  knew  of  such 
insufficiency  and  want  of  repair,  rottenness, 
and  iecBj  end  niuafe  cooditttm  ot  laid  walk 
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at  Hie  iwlnt  where  said  injury  occurred,  and 
negligently  and  knowingly  permitted  ttn 
same  to  remain  In  ntcb  condition;  tbat  Jnl7 
2, 1901.  tbe  plaintiff  canaed  written  notice  to 
be  given  to  the  defendant  of  ancb  Injury  and 
damage,  as  |teeserlhed  by  statate,  a  copy  of 
which  notice  is  annexed  to  said  complaint, 
and  thereby  made  a  part  thereof;  that  No- 
vember 2,  1901,  the  plaintiff  filed  with  the 
city  clerk  her  claim  for  damages  for  such 
injuries,  which  claim  and  dematul  was  duly 
presented  to  the  common  council  of  the  de- 
fendant, and  by  them  disallowed  hi  whole; 
and  that  more  than  60  days  had  ela[Hsed 
since  such  demand  and  presentation;  and 
prayed  Judgment  The  notice  of  such  Injury, 
so  annexed  to  the  complaint  and  made  a  part 
thereof,  repeated  such  allegations  of  the 
complaint  as  to  tbe  Insafficlency  and  want  of 
repair  of  said  sidewalk,  and  that  the  plank 
and  stringers  thereof  were  rotten,  broken,  de- 
cayed, and  defective,  so  that  they  would  not 
bold  nails,  tliat  the  planks  were  not  fastened 
to  the  stringers,  and  that  the  Injury  to  the 
plaintiff  happened  as  so  alleged  In  the  com- 
plaint, and  ttiat  "said  condition  of  said  walk 
at  tbe  point  designated  had  existed  for  a 
long  time  prior  to  tbe  happening  of  said  ac- 
cident with  the  knowledge  of  said  mayor  and 
common  council  of  said  city."  and  that  tbe 
Injury  occurred  as  so  alleged,  and  gave  notice 
to  tbe  defendant  that  the  plaintiff  claimed 
satisfaction  and  damage  of  the  defendant  for 
said  Injury.  To  such  complaint,  with  such 
notice  of  the  injury  so  served  July  2,  1901, 
thereto  annexed  and  made  a  part  thereof, 
the  defendant  demurred.  The  court  entered 
an  order  overruling  tbe  demurrer,  with  leave 
to  the  defendant  to  answer  upon  payment 
of  flO  costs,  and  therein  gave  the  plaintiff 
"leave  to  correct  a  clerical  error  In  tbe  com- 
plaint by  striking  out  thereof  tbe  word 
♦thereafter,' "  mentioned  therein,  "and  to  in- 
sert In  lieu  *ihereof  the  words  'prior  there- 
to.*" Tbe  defendant  answered  by  way  of 
admissions,  denials;  and  counter  allegations. 
At  tbe  clMe  of  tbe  trial  tbe  jury  returned 
a  special  verdict  to  tbe  effect  (1)  that  the 
plaintiff  did  step  on  a  loose  plank  and  fall 
on  the  sidewalk  at  tbe  point  In  question 
June  20,  1901;  (2)  that  she  did  sustain  In- 
juries by  said  fall;  (3)  that  the  sidewalk  at 
the  time  and  place  where  plaintiff  was  tai- 
jured  was  defective,  as  chaiged  in  tbe  com- 
plaint, and  l»y  reason  thereof  dangerous  to 
persons  traveling  tbwean;  (4)  tbat  the  de> 
fendant  did  have  notice  of  such  dangeroos 
and  defective  condition  a  sufficient  length 
of  time  prior  to  tlie  accident  to  have  repaired 
tba  same  by  the  exercise  of  reaomable  dili- 
gence; (6)  that  the  dangerous  and  defective 
conditlmi  (rf  the  sidewalk  was  the  proximate 
cause  of  tbA  injury  which  the  plalntlfl  re- 
celved;  (6)  that  the  plaintiff  was  not  guilty 
at  any  want  of  ordinary  care  irblch  primarily 
contributed  to  produce  the  Injury  received; 
rn  that  they  assessed  the  plalntUTs  damagea 


at  fSSa  From  the  Judgment  entered  there- 
on for  the  amount  stated  in  favor  of  the 
plaintiff,  the  defendant  brings  this  appeaL 

Walto:  A.  Olen  (Edward  B.  Browne  and 
Brennan  ft  Frost,  of  counsel),  tor  ai^eUant 
Onemsey  ft  Goie^  for  respondent 

OASSODAT,  G.  J.  (after  stating  tbe  facts). 
Tbe  principal  error  complained  of  consists 
In  overruling  the  demurrer  to  tbe  complaint 
with  leave  to  tbe  defendant  to  answer  upon 
payment  of  $10  costs,  and  In  tlie  same  order 
allowing  the  plaintiff  to  amend  her  "com- 
plaint by  striking  out  thereof  "the  word 
'thereafter'  *  ♦  ♦  and  to  Insert  In  lieu 
thereof  the  "words  "prior  thereto,* "  as  men- 
tioned in  the  foregoing  statement  Of  conree. 
If  such  original  complaint  failed  to  state  a 
cause  of  action,  the  demurror  should  have 
been  sustained,  with  leave  to  tbe  plaintiff 
to  amend  h^  complaint  on  payment  of  costs. 
So  the  question  turns  upon  tbe  suffidency  of 
the  original  complaint  As  Indicated  in  the 
statement,  the  defect  In  tbe  sidewalk  com- 
plained of  consisted  in  the  fact  that  at  tbe 
time  of  the  Injury,  the  planks  and  string^s 
composing  tbe  same  were  rotten,  decayed, 
brokoi  and  defective,  and  would  not  hold 
nails.  If  such  was  the  condition  of  the  walk 
at  tbe  time  of  tbe  Injury,  It  is  very  obvious 
tbat  It  must  have  been  in  that  condition  for 
some  time  prior  thereto;  and,  if  ao,  it  might 
bare  been  inferred  tbat  tbe  defradant  Its 
officers,  and  superintendent  of  streets  knew  it 
for  some  time  prior  to  tbe  injury.  But  aside 
from  tbe  notice  of  Injury,  the  original  com- 
plaint failed  to  allege  such  prior  knowledge 
or  notice.  Whether  they  knew  It  after  tbe 
injury  was  Immaterial  and  of  no  conseqneaice, 
so  far  as  this  action  was  concerned.  As  In- 
dicated In  such  statement  a  coi>y  of  the  notice 
of  the  injury  was  annexed  to  the  ordinal 
complaint  and  thereby  made  a  part  thereof, 
and  such  notice  expressly  alleged  "that  said 
condition  of  said  walk  at  the  point  designated 
had  existed  for  a  l<mg  time  prior  to  tbe  baiH 
penlng  of  said  accident  with  the  knowledge 
of  said  mayor  and  common  council  ot  said 
city."  So  the  complaint  Included  the  notice, 
and  did  allege  such  prior  knowledge  and  no- 
tice. The  mere  fact  that  ttie  ord»  of  the 
court  gave  tiie  plaintiff  "leave  to  correcf 
what  the  court  deemed  to  be  "a  dwlcat  error 
In  tbe  complaint  by  striking  out  tinreof  the 
word  Hhweafter*  •  •  *  and  to  Insert  bi 
lieu  thereof  the  words  'prior  thmto.*"  as 
mentioned,  cannot  be  regarded  as  pr^ndldal 
to  tbe  d^endant  Certainly  It  affected  no 
"substantial  rights  of  the  defendant  wltUn 
the  meaning  of  the  statute  (section  2829, 
Bev.  St  1898). 

2.  Error  is  assigned  because.  In  cluusing 
tbe  jury  co.  the  questlan  as  to  wbethw  the 
sidewalk  wu  "defective,  as  diarged  la  tbe 
complaint  and  by  reason  thereof  dangerous 
to  persons  traveling  there<m,'*  the  ooort  aald: 
"In  cfMialderlnc  tbe  evidence  with  rsCeranee  to 
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an%ii8wer  to  this  third  question,  yon  are  In- 
Btmcted  tliat  the  evidence  of  witnesses,  one 
or  more,  to  the  effect  that  they  passed  over 
the  sidewalk  In  question,  and  that  they  did 
not  see  any  loose  [dank  or  planks,  Is  negatlTe 
in  character,  and  Is,  In  Itself,  entitled  to 
comparatiTely  little  weight  as  compared  to 
testimony  of  equally  credible  witnesses.  If 
such  theve  were,  who  testified  to  passing  over 
said  sidewalk  at  about  the  same  time  and 
fonnd  loose  plank  or  planka,  If  such  witnesses 
so  testified."  The  general  rule  as  to  positive 
and  negative  testimony  Is  well  understood. 

5  Greenl.  Bv.  fi  37S.  But  the  mere  form  of 
the  question  put  to  the  witness  does  not  al- 
ways determine  whether  his  answer  shall  be 
regarded  as  positive  or  native  testimony. 
It  depends  more  upon  the  opportunity,  knowl- 
edge, and  attention  of  the  witness  in  r^ard 
to  the  particular  fact  about  which  he  testifies. 
Thus  it  often  happens  that  testimony  which 
is  negative  In  form  may  be  really  affirmative 
In  essence  and  effect,  within  the  real  mean- 
ing and  purpose  of  the  rule.  This  Is  well 
illustrated  In  nmneroos  cases  in  this  court 
Sobey  v.  Thomas.  39  Wis.  317;  Berg  v.  C,  M. 

6  St  P.  By.  Co.,  50  Wis.  419,  7  N.  W.  347: 
Shekey  v.  Eldredge,  71  Wis.  538,  37  N.  W. 
820;  Stelnhofel  v.  C,  M.  &  St  P.  Ry.  Co., 
92  Wis.  123,  129,  65  N.  W.  852.  The  criticism 
is  that  the  portion  of  the  charge  so  given 
left  the  Jury  to  Infer  that  there  were  "one 
or  more"  witnesses  who  passed  over  the  side- 
walk in  question  and  "did  not  see  any  loose 
plank  or  planks,"  and  hence  their  testimony 
was  "negative  In  character,"  and,  compara- 
tively, was  not  oititied  to  as  much  weight  as 
the  testimony  of  equally  credible  witnesses, 
"if  such  there  were,  who  testified  to  passing 
over  said  sidewalk  about  the  same  time  and 
found  loose  plank  or  planks.  If  such  witnesses 
so  testified."  Of  course,  a  person  might  pass 
over  a  sidewalk  without  observing  a  loose 
plank  in  case  he  failed  to  step  on  it  We  are 
constrained  to  hold  that  there  were  "one  or 
more"  witnesses  to  whom  such  portion  of  the 
charge  was  apidicable.  The  charge  so  given 
to  the  Jury  Is  abundantiy  jiutifled  by  the 
repeated  decisions  of  this  court  HInton  v. 
Cream  City  R.  B.  Co.,  65  Wla.  323,  337,  27 
H.  W.  147;  Joannes  v.  Millerd,  90  Wis.  68,  70, 
71,  62  N.  W.  916;  Smith  v.  M.,  B.  &  T.  Ex., 
91  Wis.  360,  369.  64  N.  W.  1041.  30  L.  E.  A. 
504,  61  Am.  St  Rep.  912;  Wlckham  v.  a  & 
N.  W.  Ry.,  95  Wis.  23.  25,  69  N.  W.  982;  Sut- 
ton V.  C,  St  P.,  M.  A  O.  E.  Co.,  98  Wis.  167. 
161,  162,  73  N.  W.  993;  HUdman  v.  City  of 
rhlllips,  106  Wis.  611,  G16,  617,  82  N.  W.  566. 
In  this  last  case  the  refusal  to  give  an  In- 
Btmction  quite  similar  to  the  portion  of  the 
charge  In  question  was  held  to  be  error.  It 
was  there  held  that,  "where  testimony  merely 
negative  In  its  character  has  been  received, 
the  court  should  upon  request  Instruct  the 
Jury  that  such  testimony  Is  entitled  to  com- 
paratively llttie  weight  as  compared  with  the 
positive  testimony  of  equally  credlbto  wit- 


8.  Error  la  assigned  because  the  court 
charged  the  jury  that  "if  the  dty  authorities 
do  not  nse  reasonable  diligence  In  discovering 
and  repairing  defects,  then  they  are  legally 
at  fault  in  that  r^ard,  whether  an  accident 
result  or  not"  The  criticism  la  that  this  is 
so  broad  as  "exclude  the  question  of  the 
plaintiff's  contributory  Degllgence."  There  Is 
no  ground  for  such  contention,  since  the  court 
expressly  diarged  the  Jury  on  the  question  of 
contributory  negligence  that  "If  you  shall  be 
affirmatively  satisfied  in  the  manner  stated 
that  the  plaintiff  was  guilty  of  any,  even 
very  slight,  want  of  ordinary  care,  which 
proximately  caused  or  contributed  to  produce 
the  Injury,  in  such  case  yoor  answer  to  que» 
tiou  6  should  be  'Yes.* " 

4.  ErrtH*  Is  assigned  because  the  court 
charged  the  Jury  that  "by  'ordinary  care'  Is 
meant  such  care  as  persons  of  ordinary 
prudence  would  exercise  under  the  same  or 
like  circumstances."  The  difficulty  with  such 
assignment  of  errw  ts  tbat  th^  is  no  excep- 
tion to  that  portion  of  the  charge.  We  And 
no  reversible  error  in  the  rec<vd. 

The  Judgment  oC  the  drcolt  oourt  li  af- 
firmed. 


PABST  BREWING  CO.  v.  CITY  OF  Mllr 
WAUEEE. 

(Supreme  Court  of  Wisconsin.   Nov.  14,  1906.) 

1.  Municipal  Cobpoutiors  —  Pubuo  Iu- 

PBOVUtKHTS— ABSEBSUBRX—  iBaSOULABlTIU 

— Waivkb. 

In  a  case  where  the  grading  of  a  street  can 
only  be  le^lly  ordered  by  a  city  and  pu^rmed 
at  the  expense  of  the  owner  of  abutting  real 
estate  to  the  extent  of  the  ezoess  of  benems  ac- 
cruing to  the  property  by  the  Improvement 
over  the  damages  thereto,  and  such  excess  has 
been,  in  form  but  not  legally  ascertained  and 
the  conditions  precedent  in  form,  requisite  to 
Itayment  of  the  assessment  have  been  satisfied, 
such  payment  by  m  property  owner  without 
protest  constitutes  waiver  on  his  part  of  all 
errors  which  might  have  been  Insisted  upon  to 
defeat  the  tax. 

[Ed.  Note. — For  cases  in  point  see  voL  SB^ 
Cent  Dig.  Monicipal  Corporations,  S  1189.] 

2.  SaICS— PATHBira^RBCOTKBT  BAOK. 

Payment  of  a  vpedal  assetsmatit  tax  wltlH 
out  protest  in  the  drenmstancea  above  stated, 

as  regards  the  competency  of  the  payor  to  re- 
cover back  the  money  la  within  the  principle 
that  taxes  vcdnntarily  paid  without  protest  can- 
not be  recovered  ba«. 

[Ed,  Note.— Fot  cases  in  point  see  tcL  88, 
Cent  Dir.  Mnnidpal  Coxpwattons,  H  1282» 
1288,1286.] 

8.  Saui. 

The  rule,  that  special  street  improvement 
taxes  paid  without  protest  under  the  chrcum- 
stances  before  stated  cannot  be  recovered  back* 
applies  whetlier  the  action  for  the  recovery  Is 
duKCt  or  the  form  of  the  relief  sought  will  ac- 
complish that  result  in  effect 

{Ed.  Nota — For  cases  in  point,  see  yoL  86, 
C^.  Municipal  CwpMatloM^  H  12S2, 

4.  Saio— Appeai>-Waivkb. 

If,  in  the  circumstances  above  stated,  the 
amount  charged  against  a  parcel  of  abutting 
property  la  In  taxm  pretended  by  Hbm  tttj  to  be 
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the  amount  legally  so  chargeable,  bnt  In  fact  no 
assessment  of  damage  to  the  property  was 
made,  payment  of  anch  amount  witboat  protest 
constitutes  submiaaion  to  the  d^and  as  being 
based  on  a  valid  determination  of  the  excess 
of  benefits  to  the  property  over  damages  caused 
thereto  by  the  improvement  and  preclndes  any 
sacceasfni  appeal  D7  ths  property  owner  gronnd' 
ed  on  an  attitude  on  hia  part  inconslataiit  there- 
with, regardless  of  any  element  at  estopi>eI  In 
the  technical  sense  of  that  term. 

[Ed.  Note.— For  cases  in  point,  see  toL  88, 
Cent  Dig.  Mnnldpal  Gorporatlona,  |  1189.] 

5.  Sahs. 

By  judicial  policy  firmly  established  In  si>e- 
clal  ciaues  of  cases,  including  that  of  recover- 
ing back  money  paid  as  taxes  without  protest, 
one  cannot  after  waiving  a  right  turn  and  in- 
sist upon  it  and  enforce  such  Insistence  by 
didal  remedies  even  though  there  be  no  de- 
ment of  estoiKwI  Involved.  Such  is  the  defense 
of  waiver  strictly  so-called. 
6l  8amk— Gonsidebation. 

The  defense  of  waiver  does  not  require  to 
perfect  it  any  consideration  benefidaJ  to  the 
waivee  nor  any  element  of  estoppeL 
7.  Saub— KnowLEDOK  or  Pabtt. 

An  act  to  be  effident  In  support  of  the  de- 
fense of  waivCT  mnst  be  done  oy  the  waiver 
with  knowledge,  or  reasonable  means  of  knowl- 
edge, of  the  facts  and  with  intent  on  his  part 
to  forego  insisting  upon  the  right  waived. 
&  Saub. 

Knowledge  essential  to  support  a  defense 
of  waiver  may  be  constructive  as  well  as  actual, 
and  the  intent  essential  to  such  defense  may  be 
implied  as  well  as  express. 
9.  Savb— BsTOPPEi.  OF  Pbopebtt  Ownbs. 

The  defense  of  waiv»  created  as  to  an  ac- 
tion to  recover  back  a  street  improvement  tax, 
under  the  drcumstances  mentioned  in  the  fore- 
going, forms  the  basis  of  estoppel  which  be- 
comes complete  by  addition  of  the  dement  of 
change  of  position  on  the  part  of  the  munld- 
pality  receiving  the  payment  before  any  change 
of  attitude  on  the  part  of  the  payor,  so  that  the 
former  would  be  prejudiced  by  snch  change  of 
attitude  if  the  right  thus  claimed  were  enforced, 
la  Saio— AssEasHBHT— OonDmoH  Pbhjbd- 

BRT. 

Under  section  1210d,  Bev.  St  1898,  not- 
withstanding any  dty  charter  prohibition 
against  ordering  the  work  of  gradiu  a  street 
except  at  the  expense  of  owners  of  property 
.abutting  thereon  to  the  extent  of  the  ncess  of 
benedts  over  damages  caused  to  the  property 
by  the  improvement  a  valid  determination  of 
the  amount  chai^able  to  the  property  is  not  a 
condition  precedent  to  ordering  the  work  done 
in  order  to  make  the  cost  thereof  to  the  ex- 
tent contemplated  a  lien  upon  the  property. 
11.  Same — Estopfbi.. 

When  the  amount  cha^eable  to  property 
abutting  on  a  street  for  the  cost  of  improv- 
ing the  same  has  betoi  in  form,  but  not  validly 
determined  and  the  same  has  nevertheless 
been  paid  to  the  city  for  the  benefit  of  the 
contractor,  the  munidpality  may  readily  pro- 
tect Itself  from  loss  by  reason  of  anch  InTalldi- 
ty  by  a  reassessment  under  section  1210d, 
Rev.  St  1898,  aforesaid,  before  paying  the 
money  over  to  the  contractor.  If  the  property 
owner  remains  silent  until  such  payment  shall 
have  been  made,  such  circumstance  In  con- 
nection with  the  waiver  created  by  tlie  pay- 
ment itself,  under  the  circumstances,  aatufles 
all  the  essentials  of  estoppel  In  pais. 
(Syllabus  by  the  Judge.) 

Appeal  from  Superior  Court,  Milwaukee 
County ;  J.  C.  Ludwlg,  Judge. 
Action  tfj  the  Pabst  Brewing  Company 


agalQBt  the  dty  of  Milwaukee.  JadgiAent 
for  d^endanl;  and  plaintiff  appeals.  Af- 
flrmed. 

Action  to  recover  compensation  for  dam- 
ages claimed  to  have  been  caused  to  plaintiff 
by  the  unlawful  grading  of  Burleigh  Street 
In  tbe  dty  of  Milwaukee  In  front  of  bis 
real  estate.  By  appropriate  allegations  the 
property  was  described,  plalntifTa  owner- 
ship stated,  tbe  grading  to  the  Injury  there- 
of to  the  extent  of  16,000,  set  forth,  together 
with  facta  to  the  effect  that  the  work  was 
done  by  direction  of  the  dty  of  Milwaukee, 
assuming  to  act  under  its  charter  authority 
to  grade  and  pave  streets  at  the  expense  of 
the  abutting  property  owners  to  the  extent 
of  the  benefits  accruing  to  such  property  and 
In  excess  of  tbe  damages  thereto ;  and  that 
the  city  acted  outside  its  jurisdiction  In  tbe 
matter,  in  that  it  failed  to  cause  an  assess- 
ment of  damages  as  well  as  one  of  benefits 
to  be  made  before  ordering  tbe  work  to  be 
done,  so  that  the  excess  between  the  damages 
and  benefits  could  be  determined,  and  only 
such  excess  charged  against  the  property. 
Defendant  answered  putting  In  issue  the  al- 
lied failure  of  the  dty  to  make  an  assess- 
ment of  damages  as  well  as  one  of  benefits, 
and  ailing  that  plaintiff  paid  the  amount 
charged  against  hts  property  without  pro- 
test and  was  therefore  estopped  from  claim- 
ing that  the  grading  was  unlawful.  The 
cause  was  tried  by  tbe  court  Findings  of 
fact  were  made  substantially  In  accordance 
with  tbe  allegations  of  the  complaint  and 
stipulation  of  the  parties,  thus:  Tbe  pro- 
ceedings to  charge  abutting  property  with 
tbe  cost  of  grading  and  Improving  the  street 
In  front  of  the  same  were  concluded  August 
80tb,  1897.  The  assessment  made  by  the 
Board  of  Public  Woilcs  was  formally  con- 
firmed and  adopted  by  the  common  coun- 
cil of  tbe  city  of  Milwaukee.  In  making  sucb 
assessment  such  board  did  not  take  Into  con- 
sideration the  Injury  that  would  be  caused 
by  tlie  gradljjg  to  abutting  property.  The 
cost  of  tbe  work  of  improving  tbe  street 
was  apportioned  on  the  front  foot  basis.  The 
work  of  grading  and  Improving  the  street 
was  done  under  contract  between  tbe  city 
of  Milwaukee  and  G.  A.  Kellner  made  Atigust 
Srd,  1897.  Such  contract  provided  that  the 
contractor  should  accept  In  payment  for  per- 
formance on  bis  part,  so  far  as  tbe  same 
would  go  for  that  purpose,  tbe  special  as- 
sessment certificates  issued  against  property 
abutting  on  the  street  The  amount  assessed, 
against  plalnUfTs  property  was  $2,465.32, 
and  a  certificate  for  that  amount  was  in  due 
form  issued  for  the  benefit  of  the  contractor. 
It  was  paid  by  tbe  plaintiff  without  com- 
plaint January  20th,  1899.  He  bad  notice  of 
all  the  proceedings  to  charge  his  property 
with  such  amount,  and  of  tbe  work  of  grad- 
ing and  Improving  the  street  as  the  same 
progressed.  He  made  no  protest  or  com- 
plaint In  reflect  to  tbe  matter  until  oxer 
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Blx  years  after  the  alleged  unlawful  grading 
was  done. 

The  court  decided  as  matte  of  law 
the  act  of  plaintiff  In  paying  the  sum  as- 
sessed against  his  property  without  protest 
constituted  a  waiver  on  his  part  of  all  de- 
fects in  the  proceedings  to  authorise  the 
grading  of  the  street,  which  precluded  his 
recovering  the  damages  claimed,  or  any 
damage  to  his  property  caused  by  such  grad- 
ing. Jndgment  was  rendered  accordingly 
from  which  this  appeal  was  taken. 

C.  H.  Hamilton  and  Howard  Van  Wyck. 
for  appellant  Carl  Runge,  City  Atty.  (R. 
&  Witte,  Asst  City  Atty^  of  comiael),  for 
respondent 

MARSHALL,  J.  (after  stating  the  facts). 
The  qnestlon  for  decision  here  Is  this:  In 
case  of  a  city  charter  making  It  unlawful  for 
the  munldpallty  to  grade  aqd  Improve  a 
street  except  at  the  expense  of  abutting  land- 
owners to  the  extent  of  the  excess  of  thd 
benefits  to  their  lands  over  the  damages 
thereto  caused  thereby,  and  jurisdiction  to 
determine  such  excess  being  in  form  obtain- 
ed, bnt  subsequently  tost  before  the  final  re- 
sult is  reached,  so  that  thougb  such  excess 
Is  In  form  determined,  the  decision  is  In 
fact  Invalid,  yet  nevertheless  the  lot  owner 
voluntarily  pays  the  amount  so  charged 
against  his  property,  to  the  city  treasurer 
for  the  benefit  of  the  party  under  contract 
to  make  the  improvement,  who  subsequently 
receives  the  same  before  any  change  In  the 
attitude  of  such  owner,— can  the  latter  there- 
after hold  the  municipality  liable  In  dam- 
ages for  Injury  to  his  property  caused  by  such 
improvement  upon  the  ground  of  the  juris- 
dictional error  aforesaid? 

It  Should  be  noted  that  the  point  here  in- 
volved does  not  go  so  far  as  to  Include  the 
status  of  a  property  owner  in  the  circum- 
stances stated,  omitting  the  element  of  juris- 
diction In  the  Initiatory  proceedings.  Wheth- 
er, If  the  stated  proposition  were  to  be  de- 
cided in  the  affirmative,  the  rule  should  be 
the  same  in  case  of  a  total  want  of  jurisdic- 
tion in  the  first  Inistance  will  need  to  be 
considered  when  reached.  So  far  as  the 
case  in  band  goes,  we  have  covered  It  by 
the  stated  question. 

It  seems  that  the  proposition  in  contro- 
versy is  ruled  in  the  affirmative  by  Shirley  v. 
City  of  Wanfeesba,  124  Wis.  23d,  102  N.  W. 
67©.  True,  the  remedy  resorted  to  there 
after  payment  of  the  invalid  assessment  was 
In  equity  to  set  the  same  aside  and  obtain 
a  reassessment  in  supposed  conformity  to 
section  1210d,  Rev.  St  1898,  and  the  acts 
amendatory  thereof,  which  In  broad  terms, 
authorize  a  reassessment  in  any  case  where 
the  first  attempt  to  make  a  valid  one  Is 
Ineffective,  bnt  it  is  hardly  logical  to  hold 
that  the  property  owner  is  precluded  by  pay- 
ment from  subsequently  maintaining  an  ac- 
tion to  determine  whether  the  amount  paid 
Is  legal,  and  if  not  to  aecare  a  judicial  adp 


jnstmoit  of  the  matter,  and  yet  that  the 
way  Is  open  to  do  the  same  thing,  In  effect, 
by  an  actlcHDf  ftir  damages  for  the  milawful 
grading  ot  flie  street,  a  fortiori  to  go  further 
and  r^iard  as  recorerable  damages  the  sum 
In  excess  of  the  exaction  submitted  to.  The 
reasons  therefor  appear  from  what  follows : 

In  the  Shirley  Case  the  hiabllity  of  the 
property  owner  after  having  paid  the  assess- 
ment without  objection  to  Buccessfully  invoke 
the  reassessment  law  for  relief  for  having 
paid  in  excess  of  the  prop^  charges,  was 
not  referred  to  any  particular  fundamental 
principle.  It  was  said  that  the  property 
owner  was  chargeable  with  knowledge  of 
the  proceedings  to  assess  the  tax;  that  pay- 
ment was  to  be  regarded  as  voluntary  with 
knowledge  of  the  facts  and  that  the  payor 
could  not  be  allowed  to  change  his  attitude 
once  taken  to  one  Inconsistent  therewith; 
that  the  rule  precluding  the  recovery  of  taxes 
or  other  money  volnntarlly  paid  with  knowl- 
edge of  the  facts  applied.  The  anthortttes 
cited  were  of  the  class  where  such  recoveries 
were  attempted.  So  the  real  principle  upon 
which  the  decision  rests  is  that  of  waiver  or 
acquiescence.  The  circumstance  was  not 
present  there  as  here  of  the  amount  charged 
against  the  property  being  paid  by  the  owner 
to  the  municipality  for  the  use  of  the  con- 
tractor employed  to  do  the  work  of  Improve- 
ment and  by  such  municipality  paid  to 
such  contractor,  In  advance  of  any  notice 
by  such  owner  of  a  claim  that  the  assessment 
would  be  chailoiged  as  111^^  The  effect 
of  this  additional  element  Is  of  importance 
as  will  be  hereafter  seen. 

In  the  circumstances  of  the  Shirley  Case 
probably  tbe  only  role  of  law  standing  in 
the  way  of  the  maintenance  of  the  action 
was  waiver,  acquiescence  or  election.  The 
distingnishing  features  between  the  different 
phases  of  waiver,  as  viewed  in  Its  general 
sense,  are  so  slight  as  to  hardly  be  ap- 
predable.  Generally  speaking.  In  neither  Is 
any  consideration  In  a  pecuniary  sense  nor 
any  element  of  estoppel  required.  The  con- 
trary of  this  may  be  found  asserted,  but  the 
soundness  of  the  foregoing  Is  easily  demon- 
strable by  reference  to  the  different  situations 
to  which  It  has  been  frequently  applied.  In 
case  of  payment  of  a  tax  without  protest, 
or  other  claim  voluntarily  and  with  knowl- 
edge of  the  facts,  an  action  cannot  be  main- 
tained to  recover  back  the  money,  regardless 
of  whether  the  payee  so  changed  his  position 
on  the  faith  of  such  payment  that  the 
previous  status  cannot  be  fully  restored  by 
a  return  of  the  money.  It  Is  manifest  that 
tbe  disability  to  enforce  such  return  cannot 
be  based  on  any  other  reason  than  that  of 
unqualified  submission  to  the  attitude  of  the 
payee, — ^the  doctrine  that  one  cannot  blow 
hot  and  then  blow  cold  and  have  the  aid  of 
judicial  remedies  in  the  matter.  That  is  not 
of  BMcb  universal  application  as  the  doctrine 
of  estoppel. 

The  flffwta  of  courts  and  text-writers  to 
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haniuulie  tbe  rituatloiu  to  which  ttie  psla- 
dide  of  waiver  hu  been  applied  with  the 
Idea  tbat  aome  tfement  of  eatoppel  or  aome 
oonalderatlon  la  neceaaary  to  anpport  the  de- 
fense  haa  led  to  many  Interesting  dlacoaslMU 
and  the  aerignmept  of  reaaons  much  too 
abadowj  to  be  appredated  by  mlnda  gener- 
ally. If  at  an.  It  must  be  conceded  that  in 
many  casea  where  the  defoue  of  waiver  haa 
prerailed  no  element  of  eatoivel  can  be 
pointed  to.  If  it  were  oQierwiK,  many  in- 
atancee  of  aapposed  walvw  would  be  mla- 
named,  the  proper  dealgnatlon  of  the  defenae 
being  estoppel. 

It  may  be  that  the  thewy  advanced  by  a 
learned  writer  that  In  every  caae  where  the 
law  of  waivn  is  applicable  and  there  is  no 
elonent  ot  eatDKiel,  there  la  one  of  consider- 
ation, in  the  broad  sense  of  ttie  term  as 
applicable  to  omtracts.  A  consldwatlou 
eaaential  to  a  contract  la  satisfied  by  a 
disadvantage  to  the  promlaee  aa  well  aa  by  a 
benefit  to  him.  Parsons  on  Contrads  (9th 
Ed.)  vol.  1,  t  4S1.  So  waiver  may  pertups 
be  viewed  as  involving  a  constderati<»  and 
supported  on  that  theory.  In  every  caae 
where  the  walvee  asserts  as  a  defense  snb- 
mission  by  the  walror,  the  former  would 
be  prejudiced  If  the  latter  were  allowed  to 
snccesafully  change  his  position.  68  Gent 
Law  J.  p.  264. 

It  would  seem  that  the  more  satUfacttHry 
ground  to  support  the  doctrine  of  walv^  on 
is  that  It  is  a  rule  of  Judicial  policy, — the 
letgtil  outgrowth  of  judicial  abhorrence,  so  to 
speak,  of  a  person's  taking  Inconsistent  posi- 
tions and  gaining  advantages  thereby  through 
the  aid  of  courts.  A  rule  by  which  regard-' 
less  of  any  element  of  estoppel  or  considera- 
tion, as  those  terms  are  popularly  uuderatoodf 
the  saying  that  one  should  not  be  permitted 
to  blow  hot  and  with  advantage  to  himself 
turn  and  blow  cold,  within  limits  sanctioned 
by  long  experience  as  required  for  the  due 
administration  of  justice,  bas  been  prohibit- 
ively applied.  It  Is  applied  where  one  with 
knowledge  of  the  facts  voluntarily  pays  a 
demand  upon  him.  It  is  applied  when  one 
with  knowledge,  or  reasonable  means  of 
knowledge,  of  the  facts  having  two  incon- 
sistent remedies  chooses  one  of  them.  It  Is 
applied  where  one  without  objection  and  with 
such  knowledge,  or  means  of  knowledge, 
receives  property  In  consummation  of  an  ex- 
ecutory contract  The  tendency  of  courts  is 
to  consider  as  within  one  of  the  exceptional 
classes  any  situation  which  is  within  the 
principle  of  It.  both  as  r^ards  the  mere  fact 
of  waiver  and  the  importance  in  the  adminis- 
tration of  justice  of  holding  the  walvee  to 
the  position  he  voluntarily  and  with  knowl- 
edge of  the  facts  has  elected  to  take. 

In  the  light  of  the  foregoing  the  court 
was  fully  justified  in  the  Shirley  Case  In 
classing  with  actions  to  recover  taxes  paid 
without  protest  and  to  recover  with  such 
Imowledge  money  paid  voluntarily  uptm  other 
demandB,  the  efflort  to  obtain  a  rednctUm  of 


the  balanoe  between  bendlts  and  damagea 
caosed  to  pnqwty  abnttlng  <m  a  street  \ij 
the  grading  thereof,  after  submission  by  the 
owner  of  the  proporty  to  the  wlglnal  detCT- 
mlnatlon  of  the  matter  by  voluntarily  paying 
the  amount  demanded  with  such  knowledge, 
or.  reaaonable  means  of  knowleds&  The 
effect  of  such  aa  effort,  if  snocessful,  would 
be  to  recover  iaidk  money  vdnntartly  paid 
for  taxes  without  protest 

It  Is  st^seated  that  there  can  be  no  waiver 
without  intent  to  wvive  Imsed  <hi  knowledge 
of  the  facts.  True,  but  one  is  presumed  to 
know  that  whldi  In  oontonplatlon  of  law 
he  ought  to  know,  and  one  la  presomed  to 
waive  that  which  is  necessarily  implied  from 
his  conduct  Gonstnictlva  as  well  as  actual 
knowledge  of  the  facts,  and  Implied  as  well 
as  express  Intent  satlBflea  the  prime  essential 
of  a  omclaslve  waiver,  hodte  v.  Williamson, 
40  Wis.  377;  Mamlock  v.  Fairbanks,  46  Wis. 
419,  1  N.  W.  167,  32  Am.  Rep.  716;  Monroe 
Water  Works  Oompany  v.  City  of  Monroe, 
110  Wis.  11-22,  85  N.  W.  685;  Fraser  v. 
^tua  Life  Ins.  Co..  114  Wis.  510,  90  N.  W. 
476;  Bostwick  v.  Mutual  Life  Ins  Co.,  116 
Wis.  392.  89  N.  W.  538,  92  N.  W.  246.  67  U 
R.  A.  706;  Kennedy  v.  Roberta,  106  Iowa, 
621.  76  N.  W.  363 ;  Fiahback  v.  Van  Dusen. 
83  Minn.  Ill,  22  N.  W.  244;  Donahue  v.  In- 
surance Co.,  66  Vt  874.  A  standard  refer- 
ence work  puts  the  mattor  thus: 

"The  Intent  to  waive  may  appear  as  a 
legal  result  of  conduct  The  actuating  mo- 
tive, or  the  Intention  to  abandon  a  right 
Is  generally  a  matter  of  inference  to  be 
deduced  with  more  or  less  certainty  from 
the  external  and  visible  acts  of  the  party, 
and  all  the  accompanying  circumstances  of 
the  transaction,  regardless  of  whether  there 
was  an  actual  or  expressed  intent  to  waive, 
or  even  if  there  was  an  actual  but  undisclosed 
intention  to  the  contrary."  Am.  &  E!ng.  Bna 
of  Law  (2d  Ed.)  vol.  29,  p.  1095. 

But  suggests  counsel  for  appellant  con- 
ceding that  the  elements  of  Imowledge  and 
intent  were  present  In  this  case,  they  only 
point  to  submission  to  the  assessment  of 
benefits, — since  no  assessment  of  damages 
was  made,  payment  of  the  assessed  ben^ts 
was  perfectly  consistent  with  an  intent  not 
to  waive  the  right  to  an  assessment  of  dam- 
ages. The  logic  is  Ingenious  but  fallacious. 
It  confuses  assessment  as  applied  to  mere 
valuation  of  ben^ts  upon  one  side  and 
damages  on  the  other  with  the  term  as  ap- 
plied to  the  final  determination  of  the  amount 
chargeable  to  tbe  property  for  the  improve- 
ment of  the  street  in  front  of  the  same  so 
as  to  create  a  lien  therefor  thereon.  No 
right  on  the  part  of  the  city  in  this  case 
existed  to  demand  of  appellant  any  sum  for 
work  in  front  of  his  property  on  any  other 
basts  than  that  of  such  a  determlnatiwi.  The 
municipal  records  show  that  the  sum  de- 
manded was  ostensibly  laid  on  that  basis, 
but  falsely  nevertbelees,  in  that  though  the 
report  of  the  asseiming  board  waa  to  tiie 
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effect  tbat  the  property  would  not  be  damaged 
at  all  by  the  ImproTement,  the  truth  of  the 
matter  waa  bo  obrioualr  to  the  cwtrary  as 
to  In^cftte  that  no  real  detemlnatloa  of 
the  fact  occurred. 

So  when  appellant  foond  his  property 
charged  with  the  amotint  which  he  paid,  he 
knew,  or  onght  to  have  known,  that  It  waa 
pretended  by  the  mnnldpallty.  In  form  of 
law,  that  his  beneflta  from  the  Improvement 
In  excess  of  the  damages  waa  measored  there- 
by. Snch  being  the  situation,  obrlottsly,  pay- 
ment without  objection  constructlrely  con- 
ceded the  claim  made  to  be  propn.  It  la 
highly  unreasonable  to  suppose  appellant  had 
tn  mind  that  a  recognition  of  such  claim  by 
paring  it  InrolTed  mere  submlBSion  to  the 
assessment  of  benefits  saving  the  right  to 
damages.  Every  reasonable  Inference  of  fact 
and  <rf  law  la  to  the  contrary. 

It  la  said  that  the  dlfferaiceB  between  tlie 
Shirley  Case  and  this  one  are  sudi  as  to  sug- 
gest, at  least,  caution  in  applying  the  rule  of 
the  former  to  the  latter.  We  do  not  [lercelve 
any  controlling  difference  between  the  two 
cases.  True,  the  Shirley  Case  was  in  equity 
and  this  In  law,  but  the  law  of  waiver  tn  case 
of  an  attempt  to  recover  taxes  voluntarily 
paid  la  as  effective  In  one  form  of  remedy  as 
In  anothw.  The  form  of  relief  sought  here 
is  in  damages,  and  the  effect  of  a  recovery 
would  be  to  regain  the  taxea  paid  and  some 
besides.  The  relief  sought  In  the  Shirley 
Case  was  a  reassessment  with  a  view  of 
recovering  taxes  paid  so  far  as  found  on 
such  reassessment  that  the  amount  at  first 
determined  was  too  large.  Notice  appeared, 
of  record  that  the  sum  demanded  was  the 
claimed  bwefits  less  the  damages  in  the  one 
case  as  well  as  In  the  otlier.  A  readjust- 
ment of  the  matter  between  the  municipality 
and  the  property  owner  would  have  been  the 
effect  of  a  Judgment  such  as  the  one  prayed 
for  In  the  former  case,  and  the  effect  of  a 
Judgment  favorable  to  plaintiff  In  this  case 
would  have  been  the  same  in  kind.  So  If 
there  were  no  other  element  in  thla  case 
than  In  the  Shirley  Case  the  latter  would 
rule  the  former.  But,  as  before  suggested, 
there  is  an  additional  element  taking  the 
case  out  of  the  exceptional  class  covered  by 
the  doctrine  of  waiver.  In  one  or  other  of  Its 
phases,  and  locating  It  In  that  ruled  by  the 
law  of  estoppel  In  Its  technical  sense. 

Counsel  asaot  with  apparent  confidence 
that  every  element  of  eetoppti  Is  lacking 
here,  while  to  na  It  appears  that  every  Buch 
element  la  significantly  present  As  we  have 
seen,  upon  appellant's  paying  to  the  city 
treasurer,  imder  the  drcumstances.  the 
amount  demanded  of  him  he  erected  in  favor 
of  the  municipality  tbe  defense  of  waiver  as 
regards  the  l^Uty  of  the  Improvement 
That  formed  tbe  basis  for  the  creation  of 
the  defense  of  estoppel.  The  one  essential 
to  perfect  anch  defense  was  the  doing  of 
some  act  the  mnnidpality,  or  falHi^  In 
that  ngaxA  tm  tbe  fidtfa  of  the  waiver,  ao 


that  an  effective  change  of  position  on  the 
part  of  the  property  owner  would  there- 
after be  prejudicial  to  the  city.  If  a  p^wm 
takes  a  position  for  the  purpose  of  Influen- 
cing, or  which  Is  obviously  reasonably  calcu- 
lated to  Influence,  the  conduct  of  another  In 
the  mutual  relations  between  the  two  as  re- 
gards business  or  property,  so  that  If  snch 
person  were  to  effectively  change  his  position 
such  other  would  suffer  loss,  and  such  other 
does  so  act  the  position  of  snch  person  so 
taken  and  Inducing  such  act  Is  thereby  Ir- 
revocably fixed.  Such  Is  tbe  doctrine  of 
estoppel  in  pals.  Slmonsen  v.  Stachlewtcz, 
82  Wis.  888,  62  N.  W.  810;  Mygatt  v.  Tarbell. 
85  Wis.  «7,  65  N.  W.  1081 ;  MoUer  v.  J.  L. 
Gates  Land  Co.,  119  Wis.  548,  97  N.  W.  174. 

Walvra-,  acquteet^ce  or  election  by  one 
often  precludes  falm  from  Insisting  success- 
fully upon  advantages  which  he  has  concluded 
with  knowledge  of  the  facta  to  forego,  but 
that  forms  but  an  element  producing  the 
legal  consequences — denominated  estoppel  In 
pala.  The  crowning  element  of  such  1^1 
consequences  Is  the  change  of  position,  In 
reliance  upon  the  prior  element  mentioned,  to 
one  from  which  there  can  be  no  retreat  with- 
out loss.  Prlewe  v.  Wisconsin  State  Land  St 
Improvement  Co.,  108  Wis.  6S7-652,  79  N.  W. 
780,  74  Am.  St  R^.  904. 

It  seems  that  tbe  fullness  with  which  this 
case  aatiafles  all  the  elements  of  estoppel, 
above  mentioned  hardly  needs  to  be  pointed 
out  When  the  proceedings  which  created 
the  charge  against  appellant's  property  were 
had,  the  law,  as  before  Indicated,  permitted 
the  grading  of  streets  In  the  city  of  Milwau- 
kee only  npou  condition  of  the  work  being 
done  at  the  expense  of  abutting  property 
to  the  extent  of  benefits  In  excess  of  damages 
thereto  thereby  produced.  The  law  did  not 
require  a  valid  determination  of  such  excess 
as  a  condition  precedent  to  ordering  the  work 
done  as  waa  the  case  In  Pittelkow  v.  City  of 
Milwaukee,  94  Wis.  651,  69  N.  W.  808,  and 
similar  cases.  Now,  where  such  Improvement 
Is  antborlzed  only  at  the  expoise  of  abutting 
property  to  the  extent  of  tbe  excess  of  bene- 
fits over  damages.  It  is  not  unlawful  to  pro- 
ceed with  the  work  without  a  valid  assess- 
ment The  amount  of  the  assessment,  If  Il- 
legally arrived  at  In  the  beginning,  may  be 
changed  to  the  proper  amount  by  reassess- 
ment proceedings. 

So  when  the  demand  waa  made  of  appel- 
lant he  knew,  or  ought  to  have  known  these 
things:  The  work  which  had  been  done  in 
front  of  hla  property  was  praformed  under 
contract  with  the  city  upon  tbe  faltb  of  the 
amount  charged  against  such  property  hav- 
ing been  legally  arrived  at  Tbe  city  was  a 
mere  agent  to  collect  snch  amount  and  pay 
It  to  the  contractor.  In  case  of  the  assess- 
ment being  Illegal,  the  way  was  open  for  the 
city  to  protect  Itself  from  loss  by  reassess- 
ment proceedings  so  long  as  the  illegal 
amount  remained  unpaid  to  it  or  If  so  paid, 
the  same  was  not  tamed  over  to  the  con- 
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tractor,  and  not  otherwise.  In  that  sltaatloii 
appellant  paid  the  assessment  In  question, 
kept  silent  until  the  mon^  passed  from  the 
control  of  the  city  to  the  contractor,  and  for 
seTcral  years  thweafter,  putting  the  respond- 
ent in  a  situation  where  the  snccess  of  ap- 
pellant's demand  for  damages  for  an  unlaw- 
ful dlsturboDce  of  his  property  wonld  neces- 
sarily Irreparably  damage  the  munidpallty. 
That  obTlously  made  a  case  for  the  operation 
of  esb^ipel  in  pals. 

The  question  la  worthy  of  consideration  as 
to  whether  chapter  262,  p.  409,  Laws  1897,  in- 
corporated into  section  1210d,  Bot.  8t  1898, 
whereby  a  valid  detwrnlnatltm  of  the  amount 
chargeable  to  property  abutting  on  a  street 
mi  account  of  the  improvement  thereof  is  not 
a  conditlm  precedent  to  making  the  Improve- 
ment, notwithstanding  dty  charter  regula- 
tions on  the  subject,  does  not  render  such 
decisions  as  Melnzer  v.  City  of  Racine,  68 
Wis.  241,  32  N.  W.  139;  a.  c,  74  Wis.  166,  42 
N.  W.  230 ;  Drummond  v.  Cl^  of  Eau  Claire, 
85  Wis.  656,  55  N.  W.  1028 ;  Jorgenson  v.  City 
of  Superior,  111  Wis.  561,  87  N.  W.  565.  and 
similar  cases  insufllclent  imder  the  circum- 
stances we  liave  here,  omitting  all  questions 
of  waiver  or  estoppel,  or  those  present  in 
Frledrlch  v.  City  of  Milwaukee,  114  Wis.  804, 
90  N.  W.  174,  to  support  an  action  for  dam- 
ages for  an  Illegal  disturbance  of  the  street 
We  do  not  Intend  now  to  intimate  an  opin- 
ion one  way  or  the  other  In  respect  to  the 
matter,  but  deem  It  proper  and  advisable  to 
suggest  the  question  as  It  has  been  over- 
looked by  counsel  and  trial  courts  In  former 
cases  where  It  might  legitimately  have  been 
raised,  and  it  should  not  be  in  any  future 
litigation  of  the  same  sort. 

The  Judgmeat  Is  affirmed. 


COOLIDQB  V.  HAT^UBR. 
(Supreme  Court  of  Wiscouiln.  Nov.  14,  19001.) 

1.  Masteb  and  Sebvant— FBomsE  to  Rkpaib 
—Assumption  of  Risk. 

One  operating  a  macblDe  for  sawing  but- 
tons from  clam  snells,  in  doli^  which  he  has 
every  15  or  20  minutes  to  even  the  teeth  of  the 
saw  with  a  file,  will  not  be  held  to  have  as- 
sumed the  risk,  or  to  have  been  guilt;  of  con- 
tributory neglicence  as  a  matter  of  law,  in 
continuing  to  work  at  It  for  a  time  not  longer 
than  reasonably  necessary  for  making  repairs, 
after  the  foreman,  on  being  notified  tbat  part 
of  the  machine  was  loose,  had  promised  to  make 
repairs:  the  danger  of  his  being  injured,  as  he 
was,  after  he  bad  continued  bis  work  for  several 
hours,  by  the  saw  cramping  when  he  put  the  file 
on  it,  and  a  piece  of  steel  flying,  not  being  so 
great,  conatant,  and  imminent  but  that  a  persou 
of  ordinary  prudence  would  ordinarily  subject 
himself  to  it  for  a  limited  time  necessary  for  the 
master  with  reasonable  diligence  to  remove  It 

2.  Neolioence— Fboxiu ATE  Cause. 

To  constitute  negligence  proximate  cause, 
It  Is  not  necessary  tbat  the  precise  injury  should 
have  been  foreseen  or  apprehended  as  certain  to 
occur.  It  la  enough  that  an  ordinarily  careful 
and  prudent  person  ought  under  the  circum- 


stances, to  have  foreseen  that  an  Injury  ml^t 
probably  result  from  the  negligent  act 

[Ed.  Note. — For  cases  in  point  see  vol.  37, 
Cent.  Dig.  Negligence,  60-^1 

8.  TbIAI>— FlNDINOS — COICSTBUOTIOn. 

In  an  action  for  Injury  to  an  onploytf  while 
working  at  a  machine,  where  the  jury  havs 
found  that  the  machine  was  not  reasonably  safe, 
and  that  the  Injury  was  the  natural  and  prob- 
able result  of  its  unsafe  condition,  the  finding 
in  the  affirmative,  in  answer  to  tiie  question, 
also  evidently  framed  to  cover  the  question  of 
proximate  cause,  whether  "such  injury"  ought 
to  have  been  "foreseen"  by  a  person  of  ordinary 
care  and  prudence,  will  be  construed  as  mean- 
ing that  "such  an  Injury/*  or  an  injury  of  like 
nature  ought  to  have  been  "apprehended"  or 
oonridered  probable. 

4.  MAffTEB  AND  SeBVANT— PBOUIBE  TO  BSPAtB 

Machinebt. 

Statement  of  the  foreman,  on  application 
to  him  bj  an  employA  for  repairs  of  the  ma- 
chine at  which  he  was  working:  "ITou  go  on 
with  your  work.  I  will  fix  your  machine  as 
soon  as  I  get  time" — may  fairly  be  considered 
a  promise  to  repair  within  a  reasonable  time. 

5.  Saue— CoHnHuiNa  Woax— Reasohabu 
Time. 

The  operator  of  a  machin^  by  continning 
to  work  at  It  a  day  after  the  foreman  had  di- 
rected him  to  keep  on  with  bis  work,  at  the 
same  time  promising  to  repair  the  machine  as 
soon  as  he  could  get  time,  cannot  be  said  as  mat- 
ter of  law  to  have  continued  to  use  it  an  un- 
reasonable time  In  reliance  on  the  promise,  thus 
making  faim  assume  the  risk. 

[Ed.  Note. — For  cases  In  point  see  voL  S4, 
Cent  Dig.  Master  and  Servant  1  644.] 

6.  Jdbt— Examination  oh  Vora  Dibb. 

Plaintiff's  counsel,  in  an  action  for  injury 
of  an  employe,  may  not  ask  a  juryman  on  bis  voir 
dire  whether  he  has  any  relations  with  any  of 
the  officers  of  an  Insurance  company,  which 
couDsel  states  that  he  ooderstands  had  in- 
demnified defradant  against  loss  and  Is  con- 
ducting the  defense^ 

7.  Appbai<— Faxlubk  to  Aboue  Assiohuent. 

Though  the  ruling  on  motion  for  new  trial 
on  the  ground,  among  others,  of  excessive  dam- 
ages, la  anlgned  as  error  in  the  brief,  it  will  not 
be  considered.  In  the  absence  of  argument  there- 
on. 

[Ed.  Note.— For  eases  In  point,  see  voL  3. 
Cent.  Dig.  Appeal  and  Error,  |  4261.] 

Appeal  from  Circuit  Court,  La  Crosse 
County ;  J.  J.  Fruit,  Judge. 

Action  by  Herbert  J.  Coolidge  against 
Henry  Hallauer.  Judgment  for  plaintlfl. 
Defendant  appeals.  Affirmed. 

This  is  an  action  to  recover  damages  for 
personal  Injuries.  The  defendant  owned  and 
operated  a  pearl  button  factory  at  La  Crosse, 
and  at  the  time  of  the  accident  March  14, 
1004,  the  plaintiff,  a  man  28  years  of  age, 
was  an  employ^  in  the  factory,  and  had  been 
such  for  nearly  three  years.  He  operated 
a  machine  propelled  by  line  shafting,  known 
as  a  "Berry  Sawing  Machine,"  whldk  cuts 
out  the  button  blanks  from  clam  shells.  This 
machine  Is  somewhat  similar  In  appearance 
to  an  ordinary  lathe,  and  operates  on  much 
the  same  principle.  The  operator  stands  in 
front  of  It.  At  his  left  hand,  and  In  front 
of  him,  Is  the  sawing  part  of  the  machine, 
and  at  his  right  hand  the  pusher,  or  tall- 
stock.  The  saw  is  cylindrical  In  form  and 
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set  Into  a  apool,  and  thla  spool  la  fastened 
into  a  cbnck  upon  the  end  of  a  shaft,  and 
this  shaft  revolTes  at  a  rate  of  from  400  to 
600  revolntions  per  minute.  This  part  of 
the  machine  is  at  the  operator's  left  hand, 
and  Is,  of  course,  connected  by  a  band  with 
the  shafting.  The  pusher,  or  tallstock,  Is 
at  the  operator's  right  hand.  The  end  of 
the  pusher  consists  of  a  block  Inserted  in  a 
cylindw,  connected  with  a  screw,  at  the  ex- 
treme outer  end  th^eof,  with  a  handle,  which 
handle  the  operator  grasps  to  adjust  the 
distance  which  the  block  shall  pursue  from 
the  cylinder.  The  cylinder  holding  the  block 
is  Itself  beld  in  place  by  iron  boxes.  The 
machine  Is  operated  by  placing  the  clam  shell, 
which  is  held  by  the  operator  in  bis  left 
band,  against  the  pusher,  and  by  moving 
the  pusher  forward  by  means  of  a  screw  un- 
til the  shell  is  forced  against  the  teeth  of 
the  saw,  the  saw  then  perforates  the  shell, 
and  the  roond  blank  thus  cut  oft  is  forced 
into  the  cylindrical  tube  constituting  the  saw, 
and  then  passes  down  to  some  receptacle 
beneath  the  machine.  In  the  operation  of 
the  machine  the  cylinder  bolding  the  block 
Is  liable  to  become  loose  from  wear,  and 
when  so  becoming  loose  the  operator's  duty 
Is  to  cut  away  the  pasteboard  bushing  in 
the  boxes  b<Hdlng  the  cylinder,  and  screw 
up  the  screws  upon  the  sides  of  the  boxes 
tighter.  After  the  bushing  has  all  been  cut 
away  and  the  screws  have  been  turned  to 
thdr  limit,  if  the  cylinder  becomes  loose  the 
machine  is  to  t>e  stopped,  the  boxes  unscrew- 
ed, and  new  bushings  put  in  by  the  foreman. 
In  operating  the  machine,  it  becomes  neces- 
sary about  every  IS  or  20  minutes,  to  "joint 
the  saw" — that  Is,  to  even  the  teeth — and  for 
that  purpose  the  operator  places  a  three- 
cornered  file  at  the  end  of  the  pusher  block 
and  forces  it  against  the  teeth  of  the  saw 
until  they  are  properly  evened.  The  platn- 
tifTs  testimony  tended  to  show  that  the  plain- 
tltC  was  operating  his  machine  on  Saturday, 
March  12,  1004,  and  that  the  tailpiece,  or 
pusher,  became  loose  In  the  boxes;  that  he 
had  previously  taken  out  all  of  the  bushings 
from  the  boxes  and  turned  down  the  screws 
as  far  as  possible,  and  that  he  notlfled  the 
foreman  during  the  forenoon  of  that  day 
that  the  pusher  was  loose  and  he  could  not 
work  with  It,  and  asked  him  to  fix  It;  that 
the  foreman  said :  "Tou  go  on  to  work.  I 
will  fix  your  machine  as  soon  as  I  get  time" ; 
that  he  went  on  with  bis  work,  relying  upon 
the  promise,  and  thinking  that.  If  he  was 
careful,  he  could  operate  the  machine  with- 
out danger ;  that  he  operated  the  same  all 
day  Saturday,  and  commenced  to  work  again 
Monday  morning,  the  machine  not  being  re- 
paired ;  that  after  working  about  an  hour 
on  Monday  morning  he  proceeded  to  joint  the 
saw,  but  as  soon  as  he  placed  the  file  in 
position  the  saw  cramped  it,  and  the  pusher 
dropped  down  on  accoxmt  of  Its  loose  condi- 
tion and  a  piece  of  steel  flew  off  and  struck 
the  plaintiff  in  the       letnlting  In  Its  com- 


plete kMH.  The  fOT^an  denied  that  tiie 
plaintiff  spoke  to  him  about  the  maditne^  vr 
that  be  made  any  promise  to  repair. 

The  jury  returned  the  following  si>eclal 
verdict:  "(1)  Was  the  machine  furnished  by 
the  defendant  for  the  use  of  the  plaintiff 
reasonably  safe  for  such  use  on  the  12th  day 
of  Marcb.  1904?  A.  No.  (2)  If  yon  anawer 
the  first  question  In  the  negative,  then  did 
the  plaintiff  on  that  day  notify  the  defendant 
of  Its  condition  and  protest  against  further 
use  thereof?  A.  Yes.  (S)  If  you  answer 
the  second  gneetlon  In  the  afflrmative,  then 
did  the  foreman  of  the  defendant  promise  to 
repair  the  same?  A.  Yes.  (4)  If  you  an- 
swer thg  third  question  in  the  affirmatlye, 
then  did  the  plaintiff  continue  the  use  of 
such  machine  up  to  the  time  of  the  accident, 
relying  upon  such  promise?  A.  Yes.  (5) 
Did  the  plaintiff  sustain  the  Injury  of  which 
he  complains  on  the  14tta  day  of  March, 
19047  A.  Yes.  (6)  If  yon  answer  the  fourth 
question  in  the  affirmative,  tb«i,  under  all 
the  drcumstances.  did  the  plaintiff  continue 
the  nse  of  the  machine  In  question  for  a 
longer  time  than  was  reasonable  to  allow 
the  defendant  to  repair  the  same?   A.  No. 

(7)  If  yon  answer  the  first  question  In  the 
negative,  then  was  the  Injury  to  the  plain- 
tiff the  natural  and  probable  result  of  the 
unsafe  condition  of  such  machine?   A.  Yes. 

(8)  If  you  answer  the  seventh  question  In  the 
affirmative,  then,  In  the  light  of  the  attend- 
ing circumstances,  ought  such  Injury  to  have 
been  foreseen  by  a  person  of  ordinary  care 
and  prudence?  A.  Yes.  (9)  Did  the  plaintiff 
fail  to  exercise  any  ordinary  care  which 
contrlbnted  to  his  injury?  A.  No.  (10)  If 
you  find  that  the  plaintiff  was  injured  on 
the  14th  day  of  March,  1004,  then  was  such 
Injury  the  result  of  a  mere  accident?  A.  No. 
(11)  If  the  court  shall  finally  determine  that 
the  plaintiff  is  entitled  to  recover,  at  what 
sum  do  you  assess  his  damages?  A.  $7,000.- 
00."  The  defendant  moved  to  set  aside  the 
fourth  answer,  and  moved  for  judgment  up- 
on the  verdict  as  amended,  which  motion 
was  overruled,  as  was  also  a  motion  to  set 
aside  the  verdict  and  for  a  new  trial,  and 
judgment  was  entered  for  the  plaintiff  upon 
the  verdict,  trom  which  the  defoidant  ap- 
peals. 

yilas,  Tllas,  Jenner  &  Freeman,  for  ap- 
pellant  Higbee  &  Hlgbee,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
The  Jury  found  by  the  special  verdict  that 
the  machine  was  not  reasonably  safe  for 
use,  and  that  the  plaintiffs  injury  was  not 
a  mere  accident,  but  was  the  natural  and 
probable  result  of  such  unsafe  condition  of 
the  machine,  and  should  have  been  foreseen 
by  a  person  of  ordinary  care  and  prudence. 
If  the  verdict  stopped  here.  It  seems  that  a 
judgment  for  the  defendant  would  neces- 
sarily follow,  because  the  plaftitlff  well  knew 
the  defective  condttioo  of  the  madilne ;  but 
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tbe  Jury  wwt  fnrtlur,  and  found  tiiat  a 
promlae  to  rquUr  tbe  macblne  bad  been  made 
by  defendant's  foreman*  and  tbat  tbe  plain* 
tiff  continued  Its  use  re^inf  on  ttiat  promlae, 
tbat  soch  continaance  of  use  was  not  for  a 
time  longer  tban  was  reasonable  for  tbe 
making  of  repairs,  and  tbat  tbe  plaintiff 
was  not  sallt7  of  oontrlbntory  negligence: 
Tbe  serione  contentions  made  by  tbe  aih 
pellant  relate  to  tbese  last-named  findings. 
Tbe  genwal  mle  tbat  wtuat  a  master  prom- 
ises to  repair  a  defectlTe  macblne  and  tbe 
servant  contlunes  to  use  it  In  reliance  upon 
sucb  promise,  be  Is  not  to  be  charged  wltb 
contrlbntory  negligence  or  assnmption  of  tbe 
risk,  unless  be  contlnnes  to  use  j}:  for  a 
longer  time  tban  Is  reasonably  necessary 
for  tbe  making  of  repairs  under  the  clrcmn- 
stances,  Is  not  questioned ;  but  It  Is  claimed, 
in  tbe  first  place,  tbat  tbe  present  case  comes 
wltbln  tbat  well-understood  exception  to  or 
limitation  of  tbe  rule,  sbarply  Illustrated  by 
tbe  case  of  Brdman  t.  Illinois  Steel  Co..  90 
Wis.  6,  69  N.  W.  898,  60  Am.  St  Rep.  66, 
where  the  danger  is  so  obTlons,  imminent, 
and  extraordinary  that  a  person  of  ordinary 
care  would  not  ordinarily  consent  to  Incur 
it  for  a  moment,  even  under  a  promise  of 
repair.  That  was  the  case  of  a  cracked  saw 
revolving  at  the  rate  of  1,700  revolutions  per 
minute  and  sawing  bars  of  steel,  and  tbe 
danger  of  Its  flying  to  pieces  at  any  moment 
was  Imminent  and  obvious.  No  exercise  of 
care  could  avoid  the  terrible  danger,  and 
there  was  no  reasonable  time  within  which 
tbe  operative  could  wait  for  repairs  and 
continue  to  use  It  The  proper  scope  of  this 
rule  has  been  several  times  considered  by 
this  court  since  tbe  decision  of  tiie  Erdman 
Case.  Maitland  v.  Gilbert  Paper  Oo.,  97 
Wis.  4SS,  72  N.  W.  1124.  65  Am.  St  Rep. 
487;  Cnrran  v.  A.  H.  Stange  Co.,  98  Wis. 
605,  74  N.  W.  377 ;  Terkes  v.  N.  P.  Ry.  Co., 
112  Wis.  192,  88  N.  W.  33,  88  Am.  St  Rep. 
761.  It  has  no  application  to  cases  where 
the  danger  is  not  so  great  constant  and  Im- 
minent but  tbat  a  [>er8on  of  ordinary  pru- 
dence would  ordinarily  subject  himself  to 
it  for  a  limited  time  necessary  for  the  master 
with  reasonable  diligence  to  remove  it  We 
cannot  regard  the  present  case  as  being  one 
where  the  court  should  say  as  matter  of 
law  that  it  is  within  tbe  rule  of  tbe  Erdman 
Case.  While  there  was  danger  connected 
with  tbe  use  of  the  machine  In  its  defective 
condition,  as  tiie  result  shows,  still  it  may 
well  be  that  a  person  of  ordinary  prudence 
would  naturally  think  that  by  the  exercise 
of  care  he  could  safely  operate  the  machine 
until  repairs  were  made.  The  only  danger 
apparently  to  be  anticipated  was  in  tbe  use 
of  tbe  file  in  the  jointing  of  the  saw.  It 
appears  tbat  this  bad  to  be  done  three  or 
four  times  an  bour,  and  tiiat  It  was  safely 
done  for  a  large  part  of  tbe  day  on  Satur- 
day, and  probably  several  times  on  Monday 
morning.  It  does  not  apprar  that  the  cramp- 
ing of  Uie  file  would  necessarUy  take  place 


wbenevOT  the  saw  was  jointed,  nor  that 
pieces  of  steel  would  necessarily  ttj,  eren 
when  tbe  file  cramped. 

But  vbUe  we  have  bad  no  dUDcnlty  in 
holding  tbat  the  erldoice  does  not  bring 
the  case  within  the  rule  <^  the  Brdman  Case 
as  matter  of  law,  we  must  admit  that  the 
el^th  finding  of  the  special  verdict  raises 
tbe  question  wbetber  tbe  Jury  have  not  by 
this  finding  brought  the  case  wlttiln  tbat 
rule.  By  this  finding  tbe  Jury  say  that 
"such  injury"  ovt^t  to  have  been  **fore- 
seen"  by  a  person  of  ordinary  care  and  pru- 
dence. If  tills  finding  means  ttiat  the  pre- 
cise Injury  sufl^ed  by  the  plaintiff  ought 
to  have  been  apprehended  as  certain  to  oc- 
cnr,  then  It  would  seem  tbat  tiie  danger 
was  BO  great  Imminent  and  obvious  that 
no  person  of  ordinary  care  would  subject 
himself  to  It  for  a  moment  even  under  a 
promise  of  repair.  Is  this  the  fair  construc- 
tion of  the  finding?  We  cannot  think  so. 
Tbe  seventh  and  eighth  questions  were  evi- 
dently framed  to  cover  the  question  of  proxi- 
mate cause,  but  the  eighth  question  was  In- 
accurately framed  for  this  purpose^  It  Is 
not  necessary,  in  order  to  constitute  proxi- 
mate cause,  that  tbe  precise  injury  shonld 
have  been  foreseen  or  apprehended  as  cer- 
tain to  occur.  It  Is  sufflcienf  if  an  ordi- 
narily careful  and  prudent  person  ought, 
under  the  drcnmstances,  to  have  foreseen 
that  an  injury  might  probably  result  fnnn 
the  negligent  act  Meyer  v.  Milwaukee  B. 
R.  &  L.  Co.,  lie  Wis.  836,  93  N.  W.  6.  Trial 
courts  sliould  carefully  note  the  tme  rule  as 
laid  dovra  In  the  case  cited,  and  the  cases 
therein  referred  to  But  tbe  question  as  to 
tbe  reasonable  construction  of  tbe  eighth 
question  and  answer  remains.  While  it  Is 
inaccurately  and  unfortunately  worded,  we 
do  not  think  It  could  have  been  reasonably 
understood  by  tbe  Jury  as  inquiring  whether 
this  particular  injury  should  have  been  fore- 
seen as  certain  to  occur.  If  sucb  was  their 
understanding,  an  affirmative  answer  would 
be  well-nigh,  if  not  quite,  absurd  under  the 
circumstances  sbown.  It  Is  difficult  if  not 
impossible,  to  see  bow  any  person  could  fore- 
see, In  the  sense  of  know,  tbat  this  precise 
injury  would  occur.  We  think  that  under 
the  clrcumstences  the  words  "such  injury" 
must  necessarily  have  been  construed  as 
meaning  "such  an  injury"  or  an  Injury  of 
like  nature,  and  the  word  "foreseen"  as 
meaning  apprehended  or  considered  probable, 
a  sense  in  which  it  is  frequently  used.  With 
this  construction,  the  question  and  answer 
become  entirely  reasonable  and  consistent 
with  the  evidence  and  with  the  balance  of 
the  verdict 

Nor  can  we  assent  to  the  contention  that 
as  matter  of  law  tbe  words  testified  to  did 
not  constitute  a  promise  to  repair.  The 
plalntlEr  testified  that  upon  his  application 
to  the  foreman  for  repairs  upon  the  ma- 
chine the  foreman  said:  "You  go  on  with 
your  work.  I  will  fix  your  mac^ilne  as  soon 
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u  I  get  time."  The  appelUnt  places  con- 
siderable zeUance  upon  WibKm  t.  W.  ft  St. 
P.  B.  C3a,  87  Hlim.  m  88  N.  W.  m  5  Am. 
St  Bap.  801,  and  HarbaU  t.  D.  O.  H.  &  M. 
R7.  Co..  114  Mldk  186k  72  N.  W.  14Sk  and 
Standard  O.  Co.  ▼.  Hebalck,  148  Ind.  480. 
47  N.  S.  14.  Bzamlnatlon  of  tbeae  caoea, 
hmreTer,  ahowa  fliat  tbsf  are  none  ot  tbem 
parallel  to  thia  caae.  In  On  vniaoa  Oaee  a 
railroad  yardmaater  applied  to  a  eectloi  fore- 
man, who  bad  no  authority  to  make  repairs 
without  orders  from  his  anpolor,  to  block 
a  certain  frog  In  the  yard,  and  the  foreman 
after  replying  that  he  bad  no  orders  said 
tbat,  if  he  got  time,  be  wotild  fix  It  "aome 
Saturday  In  the  afta-noon."  In  the  Hay- 
ball  Case  the  plaintiff,  who  operated  a  ma- 
cblne  for  planing  metals,  lulled  to  tbe 
foreman  of  tbe  Bb(v  to  r^air  tbe  macblne, 
and  the  fwonan  said  **be  waa  doing  one 
thing  after  another  as  fast  aa  he  could,  and 
be  voaM  get  to  It  after  a  while.  •  •  • 
Ha  waa  doing  one  machine  aa  qniA  aa  be 
oonld,  and  he  waa  flxtog  one  iwnhinf^  after 
tbe  other  aa  faat  aa  be  could  get  to  It"  In 
tbe  laat  caae  relied  on  tbe  promlae  waa  to 
repair  a  defective  machine  in  a  factory  as 
soon  aa  tbe  order  then  being  filled  was  turn- 
ed out  Tlie  court  said  that  for  auiAt  that 
appeared,  it  may  have  retjubred  80  daya  or 
six  months  to  mn  out  that  order,  and  hence 
the  promise  could  not  be  relied  upon.  It  Is 
erldent  In  all  of  these  caaea  tbat  tht  prom- 
ise waa  aimply  a  promise  to  make  repairs 
at  aome  indefinite  time,  whiidi  might  be 
weAa  or  months  In  tbe  future.  The  prom- 
ise here  waa  to  repair  aa  soon  as  he  got 
time,  and  we  think  that  it  might  fairly  be 
considered  as  a  promise  to  repair  within 
a  reasonable  time. 

Again,  It  la  urged  tbat  tbe  plaintiff  con- 
tinued to  use  the  machine  an  unreaeonable 
time  In  reliance  upon  the  promise.  Tbe 
promise  was  made  ou  Saturday  forenoon, 
and  the  injury  occurred  on  the  following 
Monday  morning.  The  qneatlon  as  to  how 
long  the  plaintiff  might  work  in  reliance 
on  the  promise  without  assumption  of  the 
rlak  is  ordinarily  one  for  the  jury  under 
all  the  circumstances.  It  is  true  that  the 
time  may  be  so  long  lu  a  given  case  that  a 
court  would  be  obliged  to  say  tbat  the  plain- 
tiff was  not  justified  In  continuing  to  work, 
but  we  cannot  say  so  here.  The  case  Is  quite 
similar  in  Its  facts  to  the  case  of  Curran  t. 
A.  H.  Stauge  Co.,  98  Wis.  B98.  74  N.  W.  377, 
where  a  similar  contention  was  overruled. 
In  tbe  examination  of  a  juryman  upon  the 
voir  dire  he  waa  asked  by  plaintiff's  coun- 
sel whether  he  had  any  relations  with  any 
of  the  officers  of  the  Travellers'  Insurance 
Company,  and  upon  objection  to  the  question 
plalntHTs  counsel  stated  that  he  understood 
that  the  Insurance  company  named  had  In- 
demnified the  defendant  against  loss  and  was 
conducting  the  defense,  and  that  he  desired 
to  call  the  defendant  to  prove  that  fact  The 
court  thereupon  anatalned  tbe  objection  and 


directed  the  jury  not  to  consider  any  state- 
ment wbldi  bad  been  made  In  reference  to 
tba  mattw.  Under  tbe  ruling  In  Faber  v. 
a  Relaa  Ooal  Co.,  124  Wla.  — ,  102  N.  W. 
1M8,  it  Is  manUeat  tbat  no  error  was  otan- 
mitted.  One  ut  the  grounds  urged  In  tbe 
court  below  In  support  of  the  motion  for 
a  new  trial  was  because  the  damagea  were 
exceaalve.  Tbe  ruling  of  tbe  court  on  the 
motion  is  assigned  as  error  in  the  brief,  but 
no  at^ument  was  made  upon  the  question 
ettber  In  the  brief  or  at  the  bar,  hence  we 
do  not  feel  called  upon  to  consider  It  We 
find  no  other  asslgnmenta  ot  ecnv  whieb  de* 
roand  attention. 
Judgment  affirmed. 


DASTEBN  WISCONSIN  RT.  *  LIGHT  00. 

T.  WINNBBAOO  TRACTION  GO. 
(Snprenie  Court  of  WisconshL  Not.  14,  1906.) 
Stbkbt  RAiEAOAoe— FuNOHiaaa— CoNBTBno- 

TION. 

A  city  ordinance,  gnrntin^  a  street  railway 
the  right  to  build  and  maintain  a  single  or 
double  tnuA  railway,  wloi  all  necessary  switch- 
es or  tomoats,  upon  certain  street*  of  the  dty, 
provided  that  the  entire  line  shall  be  completed 
and  in  operation  before  a  certain  date,  aives 
the  railway  an  option  to  build  either  a  single 
or  a  donble  track  line  within  the  spedGed 
time,  and  its  eradas  of  that  option,  by  baildins 
and  putting  In  operation  a  sinKle-tracb  line, 
ezhaoHts  its  rights  under  the  ordinance,  and  It 
cannot  after  the  expiration  of  the  time  limited, 
lay  adiUtlonal  tracks,  and  thus  convwt  its  11m 
wholly  or  partially  Into  a  double-track  line. 

[ffid.  Nota^ — Vw  cases  in  point  see  voL  4^ 
Cent  Dig.  Street  Ralkoads,  If  01-66.] 

Appeal  from  Circuit  Court,  Winnebago 
County;  Geo.  W.  Bumell,  Judge. 

Action  by  the  Eastern  Wisconsin  Railway 
&  Light  Company  against  the  Winnebago 
Traction  Company.  From  a  part  of  an  or- 
der granting  an  Injunction  pendente  Ute, 
defendant  appeals.  Affirmed. 

The  plaintiff  is  a  railroad  corporation  oper- 
ating an  electric  Interurban  railway  between 
the  dtles  of  Oshkosh  and  Fond  du  I^c,  and 
the  defendant  Is  a  street  railway  corpora- 
tion operating  an  electric  street  railway 
system  in  the  dty  of  Oshkosh.  At  and  prior 
to  the  time  of  the  commencement  of  this 
action  the  defendant  operated  a  single-track 
street  railway,  with  turnouts  and  switches, 
upon  various  streets  in  the  dty  of  Oshkosh. 
and  had  a  single  track  upon  Main  street  in 
said  dty  running  south  from  a  point  near 
the  intersection  of  High  street  to  and  across 
Main  St;reet  Bridge,  over  Fox  river,  and  for 
three  blocks  on  South  Main  street  to  its  in- 
tersection with  Ninth  street  The  present  ac- 
tion involves  the  right  to  lay  and  operate  a 
second  track  upon  said  parts  of  Main  and 
South  Main  streets  above  mentioned,  which 
right  is  claimed  by  each  party  under  dty 
ordinances.  Just  prior  to  the  commencement 
of  this  action  the  plaintiff  had  laid  a  second 
track  upon  that  part  of  Soutb  Main  street 
above  mentioned,  and  waa  about  to  ccmtlnue 
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the  same  across  the  bridge  and  upon  that  part 
of  Main  street  north  of  the  bridge.  The 
complaint  charged  that  the  defendant  vai 
about  to  lay  a  second  trad^  npon  the  parts 
of  Main  and  Sooth  Main  streets  aforesaid 
by  force,  and  to  exclude  the  plolntitf  tbne- 
from,  and  prayed  for  a  permanent  injunction 
against  such  action,  and  for  an  injunctional 
order  pendente  lite.  Upon  the  hearing  of 
the  motion  for  the  tonporary  restraining 
order  it  appeared  that  the  defendant's  rights 
In  the  street  were  based  primarily  upon  two 
ordinances  passed  the  common  council  of 
the  city  of  Oslikosh  In  the  year  1887.  The 
first  of  these  ordinances,  passed  Jane  30, 
1897,  granted  to  the  defendant's  assignor, 
the  (Xtizens*  Traction  Company,  tne  right 
to  build,  operate,  and  maintain  for  a  period 
of  35  years  from  January  1,  1897,  "a  single 
or  double  tracl£  street  railway,  witb  all 
necessary  switches  or  turnouts,  to  be  laid 
under  the  direction  of  the  tMard  of  public 
works"  on  certain  streets  of  the  city,  not 
Including  the  streets  In  controversy  here,  and 
contained  a  proviso  that  tbe  entire  line  was 
to  be  completed  and  in  operation  on  or  before 
January  1,  1899.  Tbe  ordinance  further  pro- 
vided that,  in  case  of  failure  to  build,  com- 
plete, and  operate  said  road,  or  any  part 
thereof,  witbln  the  time  fixed  by  the  ordi- 
nance, all  rights  and  privileges  under  tbe 
ordinance  should  cease  and  l>e  forfeited.  The 
secoud  of  said  ordinances,  passed  November 
16,  1897,  amended  the  preceding  ordinance 
by  addli^  thereto  the  right  to  build  upon 
certain  additional  streets,  Including  the 
streets  now  In  controversy,  and  changed  the 
proviso  by  requiring  that  tbe  entire  line 
should  be  completed  and  in  operation  on  or 
before  July  1,  1888,  but  otherwise  made  no 
material  changes  in  the  first-named  ordi- 
nance. Under  these  ordinances  the  defend- 
ant's assignor  constructed  Its  railway  system 
within  the  time  limited,  which  system  Is 
shown  by  aflSdavlts  to  have  been  substan- 
tially a  slngie-trac^  system,  with  turnouts 
and  switches,  and  operated  the  same  until 
March,  1900,  when  the  defendant  purchased 
the  same.  October  10,  1901,  the  city  again 
amraided  tbe  original  ordinance  by  gtrlng 
the  right  to  tbe  defendant  to  build  upon 
certain  additional  streets,  and  requiring  that 
the  whole  line  should  be  completed  and  In 
operation  on  or  before  July  1,  1902;  tbe  ad- 
ditional lines  authorized  by  this  ordinance 
were  built  and  put  In  operation  witbln  the 
limited  time,  and  were  also  single-trade  lines. 
November  10,  1903,  tlie  common  council  of 
Osbkosh  passed  an  ordinance  granting  to  tbe 
plaintiff  tlie  right  to  lay  and  maintain  a 
■ingle  or  double  track  for  an  electric  inter- 
urban  street  railroad,  with  necessary  turn- 
outs, upon  South  Main  street.  Main  Street 
Bridge,  and  Main  street,  provided,  however, 
"that  no  more  than  two  tracks,  Including 
those  heretofore  laid  or  existing,  or  which 
any  other  railway  company  has  a  right  to 
lay  nndw  exiitting  franchise  or  franchise^ 


shall  be  laid  along  said  streets,  bat  In  Ilea 
of  the  laying  of  such  tracks  wliere  a  single 
or  donblb  track  has  been,  heretofore  laid  or 
shall  hereafter  be  lawfully  laid  1^  anotlm 
company  on  any  part  of  said  street,  tbe  said 
Eastern  Wisconsin  Railway  ft  Light  Com- 
pany is  hereby  autliorlzed  to  carry  and  opi- 
ate its  intraurban  cars  over  and  along  such 
tracks  of  any  other  company  by  purchase, 
lease  or  other  contract  arrangement  witli 
such  company  or  any  ottier  company  now 
owning  or  using  an  i*Ti»Hi>g  track  or  trades 
along  any  of  said  streetsi"  By  the  terms  of 
this  last-named  ordinance  the  railroad  was 
to  be  completed  and  In  c^eratlon  on  or  be- 
fore August  1,  1006,  in  defanlt  of  which  all 
rights  thereunder  erased.   Prior  to  the  pas- 
sage of  this  ordinance  the  plaintiff  bad  ac- 
quired by  purchase  the  track  and  franchises 
of  tbe  Fond  du  Lac  ft  Oshkosh  Railroad 
Company,  a  corporation  which  owned  and 
operated  an  Intemrban  electric  road  from 
Fond  dn  Lac  to  a  point  a  mile  and  a  half 
south  of  the  city  limits  of  Osbkosh,  at  which 
point  its  tracks  Joined  tbe  defendant's  tracks, 
and  its  cars  came  Into  tbe  city  of  Oshkosh 
over  the  defendant's  road,  including  the  parts 
of  Main  and  South  Main  streets  In  question, 
by  virtue  of  a  contract  made  with  tbe  de- 
fendant, which  by  its  terms  gave  that  right 
for  tbe  full  term  of  the  defendant's  franchise. 
This  contract  was  assigned  to,  and  tbe  obliga- 
tions thereto  assumed  by,  tbe  plalntlfl  Novem- 
ber 3, 1903.  On  June  8, 1905,  the  plaintiff  be- 
gan tbe  construction  of  a  second  track  on 
South  Main  street,  between  Ninth  street  and 
the  aforesaid  bridge,  parallel  to  and  east 
of  the  defendant's  traCfc,  and  partially  com- 
pleted the  same, '  and  upon  the  same  day 
commenced  this  action  and  procured  an  or- 
der to  show  cause  why  the  defNidant  should 
not  be  enjoined  from  interfering  with  said 
track  80  laid  on  South  Main  street,  and  from 
tayiiv  any  track  Itself  in  North  Main  street 
between  said  bridge  and  High  street  A 
counter  motion  was  thereupon  made  by  the 
defendant,  asking  that  the  plaintiff  be  en- 
joined pendente  lite  from  laying  any  track, 
either  in  South  Main  street  or  Main  street 
Botb  motions  were  heard  together,  and  the 
court  made  an  order  restraining  tbe  defendant 
from  interfering  wItb  tbe  plalntlfTs  track 
so  laid'  in  South  Main  street,  or  laying  a 
second  track  therein,  and  also  restrainlug 
tlie  plaintiff  from  laying  a  track  in  North 
Main  street  until  the  final  determination  of 
tbe  action.   From  that  part  of  tbe  order  en- 
Joining  tbe  defendant  f^m  laying  a  track  in 
South  Main  street,  or  Interfering  with  the 
plalntlfTs  track  therein,  the  defendant  ap- 
peals. 

Weed  &  Holllster,  for  appellant  Bouck  ft 
Hilton,  A.  E.  Thompson,  T.  W.  Spence,  and 
John  F.  Kluwln,  for  respondent 

WINSLOW,  J.  (after  sUtlng  the  facts). 
There  was  much  discussion  In  tbe  briefs  ot 
counsel  upon  tbe  question  whether  the  de- 
fendant had  fwfelted  Its  right  to  otmatmct 
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doable  tracks  In  the  streets  of  tbe  city  of 
Oshkoeh ;  but,  as  we  view  It,  tbst  gaeatloD  Is 
not  the  question  upon  wblcb  the  case  turns. 
The  defendant  acquired,  by  tbe  ordinances 
under  which  It  operates,  the  right  to  build  and 
maintain  "a  single  or  double  track  railway 
with  all  necessary  switches  and  turnouts" 
npon  certain  streets  of  the  city,  provided  that 
tbe  entire  line  should  be  completed  and  In 
operation  on  or  before  a  certain  date.  The 
question  presented  is  simply  as  to  the  proper 
construction  of  this  grant  Should  it  be  con- 
strned  as  granting  to  the  defendant  the  right 
to  build  within  a  certain  time  either  a  single- 
track  railroad  or  a  double-track  railroad,  or 
should  It  be  construed  as  granting  the  right  to 
build  a  8lngle-trad£  railroad  within  the  pre- 
scribed time,  and  to  lay  additional  tracks  at 
any  place  and  at  any  Ume  in  the  fntore  and 
thus  convert  It  wholly  or  partially  Into  a 
double-track  road  as  it  might  choose?  In 
other  words,  was  the  right  an  option  which 
mast  be  acted  upon  within  a  certain  time,  and 
which  was  exhausted  when  acted  upon;  or 
was  It  a  continuing  privilege  to  lay  either 
single  or  double  tracks  at  any  time  within  the 
life  of  the  franchise? 

TMs  is  purely  a  question  of  tbe  proper  and 
reasonable  construction  of  the  language  used, 
and  there  is  little  In  the  way  of  authority 
which  throws  any  light  on  the  subject.  The 
cases  of  Ransom  v.  Citizens'  Ry.  Co.,  104  Ma 
375,  16  S.  W.  416,  and  Burlington  v.  Burling- 
ton St  Ry.  Co.,  49  Iowa,  144,  31  Am.  Rep. 
145,  are  relied  upon  by  the  appellant  as  tend- 
ing to  support  Its  contention,  but  it  Is  plain 
that  they  have  no  material  bearing  on  the 
question.  In  the  first  case  cited  tbe  dty  of 
8L  Joseph  granted  to  the  plaintiff  a  right  of 
way  for  the  construction  and  operation  of 
street  railways  in  the  city,  with  the  power 
and  privilege  to  construct  double  tracks  with 
tumouts  and  switches;  tbe  same  to  be  com- 
pleted within  a  specified  time.  A  siAgle  trade 
was  laid  and  operated  for  many  years,  when 
the  company  prepared  to  lay  a  double  track, 
and  an  adjoining  property  owner  challenged 
the  right  The  court,  while  confessing  that 
the  language  was  not  clear,  held  that  the  true 
Import  of  the  words  of  grant  appeared  by 
treating  the  words  *^th  the  power  and 
privll^re  to  construct  double  tracks"  as  if -in 
parenthesis.  With  this  Interpretation  there 
was  no  question  but  that  tbe  right  was  a 
continuing  on&  In  the  second  case  cited  the 
city  by  ordinance  granted  the  company  au- 
thority to  lay  single  or  double  tracks  on 
certain  streets,  and  the  company  laid  a  single 
track.  Afterwards  the  city  attanpted  to 
amend  the  ordinance  and  take  away  the  right 
to  lay  double  tracks,  and  It  was  held  that  tbe 
original  ordinance  with  Its  acceptance  con- 
stituted a  contract  which  the  city  bad  no 
power  to  change.  These  cases  are  not  helpful 
upon  the  proposition  before  us,  nor  does  ttie 
case  of  Workman  v.  8.  P.  R.  R.  Co.,  129 
Oal.  S86^  62  Fac.  185,  816»  throw  any  Ugbt 
opiMi  it. 


That  a  single-track  railroad  and  a  double- 
track  railroad  are  entirely  different  things  is 
made  clear  by  the  affidavits  used  upon  tbe 
motion,  and  Is  doubtless  a  matter  of  common 
knowledge.  That  the  defendant's  road  was  a 
single-track  road  Is  equally  clear.  It  bad 
turnouts  and  switches,  some  of  them  SOO  or 
600  feet  long,  and  one,  crossing  a  bridge,  over 
1,000  feet  loi^;  but  It  clearly  appears  that 
they  were  nothing  more  tlian  switches  or 
turnouts,  which,  of  course,  are  absolutely 
necessary  In  the  operation  of  a  single-track 
road.  If  the  grant  was  tbe  grant  of  an  option 
to  build  one  or  the  other,  It  is  c^taln  that  the 
company  exercised  Its  right  of  choice.  Look- 
ing at  the  language  used  fairly  and  reasonably 
It  seems  to  ns  quite  clear  that  it  was  an 
option.  A  right  to  da  either  one  of  two  dif- 
ferent things  within  a  certain  time  is  a  right 
to  do  one  thing,  not  two.  Here  the  right  was 
to  build  and  operate  "a  single  or  double  track 
street  railway,"  provided  It  was  built  and  In 
operation  on  or  before  a  certain  time.  A 
single-track  railway  was  built  and  In  o[>era- 
tlon  within  that  time.  One  alternative  was  ac- 
cepted, and  the  other  was  rejected  and  neces- 
sarily lapsed,  because  both  were  not  offered. 
This  view  necessitates  affirmance. 

That  part  of  the  order  which  Is  appealed 
from  Is  affirmed. 


SOHBUBB  T.  GOGHBM. 
(Snisreme  Oonrt  of  Wlscwurin;  Nov.  14.  1905.) 

1.  Pbauos,  Statute  of— Intebesi's  in  Real 
Pbofebtt— Pabthebship. 

An  agreemeat  for  a  partxia^ip  in  deal- 
ing In  real  estate  Is  witbin  Rev.  SL  1898.  | 
2302,  providing  that  so  estate  or  interest  In 
lands  shall  be  created  or  transfitorsd,  except 
by  operation  of  law  or  by  deed  or  cmvayance 
In  writing. 

2.  Saue— Pabt  Pkbvobmancs. 

Under  a  parol  agreement  for  a  partner- 
ship between  plaintiff  and  defendant  in  deal- 
ing in  real  estate,  where  the  defendant  took 
tftte  to  tbe  real  estate,  the  fact  that  plaintiff 
made  repairs  and  received  a  share  of  tne  rmt 
did  not  constitute  such  part  performance  of 
the  contract  as  to  render  It  bbtdlng,  notwlth- 
atandlng  the  statate  of  frauds. 

Appeal  from  Glrcatt  Court,  Manitowoc 
Oonnty;  lUchael  Kirwan,  Judge. 

Action  Ijy  John  P.  Schener  against  John 
Cochem.  Utom  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.  Reversed. 

This  action  was  commenced  April  28, 1002, 
to  dissolve  an  alleged  copartnership  in  a 
bouse  and  lot  described  and  for  an  account- 
ing. Issne  being  Joined  and  trial  had,  the 
court  found  as  matters  of  fact  In  effect: 
(1)  That  AprU  26,  1900,  the  defendant  re- 
quested tbe  plaintiff  to  become  Jointly  Inter- 
ested In  the  purchase  of  tbe  premises  de- 
scribed; that  it  was  orally  agreed  that  he 
should  do  so;  that  by  the  terms  of  tbe  agree- 
ment they  were  to  own,  handle,  manage,  car* 
for,  rent,  repair,  and  sell  the  premises  as  co- 
partners, each  paying  one-half  of  tbe  pnr- 
cbaae  ^lee  and  all  neeossary  ezpeiiMa,  In- 
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eluding  inanrancc  and  taxes;  that  tbe  net 
profits  arising  tberefrom  and  from  the  sale 
thereof  should  be  divided  equally  between 
them;  that  the  defendant  should  advance 
the  whole  of  the  agreed  purchase  price  of 
9300  and  that  tbe  plaintiff  should  repay  to 
him  one-half  thereof  with  interest  at  6  per 
cent,  and  that  tbe  title  should  be  taken  in 
the  name  of  the  defendant;  that  when  the 
plalntlfE  should  fully  pay  his  share  of  the 
purchase  price,  then  the  defendant  was  to 
conv^  to  him  an  equal  undivided  one-half 
thereof.  (2)  That  in  accordance  with  such 
agreement  the  defendant  purchased  said 
real  estate,  and  took  the  title  In  his  own 
name  with  the  agreement  that  he  would  so 
convey  the  equal  undivided  one-half  upon  re- 
ceiving the  flSO  and  interest  (3)  That  Im- 
mediately after  the  purchase  they  entered  In- 
to possession  and  retained  the  same  until 
December  12,  1901;  that  during  such  time 
numerous  repairs  and  improvements  were 
made  upon  the  same;  that  during  that  time 
the  plaintiff  In  addition  to  bla  personal  serv- 
ices paid,  laid  out  and  expended  for  repairs 
and  Improvements,  Insurance,  and  texes 
$40.66,  and  the  defendant  expended  for  simi- 
lar purposes,  exclusive  of  his  personal  serv- 
ices, $50.5a  (4)  That  all  rents,  profits,  and 
Income  from  said  premises  were  paid  to  tbe 
defendant  who  accounted  therefor  to  the 
plaintiff,  and  paid  him  one-half  thereof, 
except  $5.83,  which  sum  Is  charged  to  him 
In  this  accounting.  (5)  That  about  June, 
1901,  the  plaintiff  paid  the  defendant  $9  In- 
terest for  one  year  on  the  $1S0,  and  Jannary 
22,  194^,  the  plaintiff  tendered  to  the  de- 
fendant $16T.S0,  being  the  full  amonnt  due 
to  the  defendant  for  tbe  one-half  Interest 
in  the  premises.  (6)  That  December  12, 
1901,  tbe  defendant  sold  and  conveyed  the 
premises  to  his  sister  for  $375,  secretly,  and 
without  consulting  the  plaintiff.  (7)  That  be- 
fore bringing  this  action  tbe  plaintiff  de- 
manded of  the  defendant  a  settlement  of  said 
partnership  affairs,  but  tbe  defendant  re- 
fused to  do  so  and  denied  the  existence  of 
any  partnership  agreement  and  claimed  that 
be  had  the  ttUe  to  the  premises  and  should 
hold  what  the  law  gave  blm;  that  the  de- 
fendant recognized  and  performed  ancb  co- 
partnership agreement  until  sbortiy  before 
bla  conreyance  to  bla  sister.  (SQ  That  De- 
cember 12,  iSOU  the  Talne  of  the  premises 
was  $600.  (9)  That  there  was  no  apedal 
agreement  that  either  i»rty  should  be  com- 
pensated for  hli  personal  services  so  render- 
ed, and  there  are  no  special  drcumstancea 
from  which  such  agreement  cul  be  Implied. 
(IQ)  That  the  defendant  should  be  diarged 
with  the  value  of  such  real  estate,  $600,  al- 
so  with  the  stun  of  ^.38  rent  received  by  liim 
and  not  accounted  for,  and  the  defendant 
■bonld  be  credited  with  $50.68  and  the 
amount  of  the  plaintiff's  debt  to  him,  $167.60. 
and  one-balf  tbe  net  assets,  $207.05.  and  the 
plataitlfl  li  entitled  to  recover  tnm  the  do- 


fendant  the  sum  of  $90^  with  co«t&  And 
as  conclusions  of  law  the  coort  found.  In 
effect  tiiat  tbe  plaintiff  Is  entiUed  to  Judg- 
ment dissolving  the  partnerslilp;  that  tbe 
plaintiff  recover  from  the  defendant  $90J20 
due  tbe  plaintiff  upon  tbe  adjustmeat  of 
tbe  copartnership  account  and  that  the  plain- 
tiff recover  his  costa  and  diabursementa  In 
tbe  action.  From  the  judgment  entered 
thereon  accordingly  the  defendant  brings 
this  appeal.  The  findings  In  so  Car  as  they 
found  or  pertain  to  a  partnership  In  said 
real  estate  are  severally  excepted  to  and 
by  agreement  the  evidence  as  to  such  mat- 
ters was  token  subject  to  objection. 

A.  L.  Hougen,  tfx  appellant  Nasii  ft 
Nash,  for  respondent 

0AS80DAT,  a  J.  (after  stating  the  facts). 
As  Indicated  in  the  foregoing  statement  the 
court  found  that  on  April  26,  1900,  the  par- 
ties (HVlly  agreed  to  become  jointly  Interest* 
ed,  as  partners,  In  tbe  pnrchaae  of  the  bouse 
and  lot  in  question,  tbe  defendant  to  advance 
the  whole  ct  the  agreed  pnrchaae  inlce  of 
$300  and  take  the  titie  in  bla  own  name; 
and  the  plaintiff  to  rqiay  to  him  one-half 
thereof  with  Interest  at  6  per  cent,  and  when 
fully  paid  the  defendant  waa  to  couToy  to 
him  an  equal  undlTlded  one-balf  thereof. 
The  comt  furtiier  found  that  after  making 
snch  oral  contract,  the  "defendant  purchased 
the  real  estate  diescrlbed  In  the  complaint 
from  one  WenEel  PiBarlk."  The  ccnnplalnt 
alleged  that  on  April  25.  1900,  the  defendant 
waa  tbe  owner  of  ancb  real  estate;  and  being 
the  owner,  "he  and  this  plaintiff  entered 
Into  a  ct^Mirtnerridp  agreement"  in  req>ect 
to  such  real  estate,  similar  to  tbe  one  found 
by  the  court  Tbe  answer  vxpreaij  admits, 
that  on  April  25,  1000,  the  defendant  was 
"the  owner  In  fee  of  the  real  estate^'  de- 
scribed, but  denied  the  mak*wg  of  any  such 
partaership  agreement;  and  all^^  that  If 
any  such  contract  was  made  It  waa  "merely 
verbal  and  not  in  writing,**  and  hence  void 
under  the  statute.  Wbeth«  at  ttie  time  of 
making  audi  raiml  agreement  flio  defend- 
ant was  the  owner  In  fee  of  snch  real  es- 
tate, or  subsequently  purchased  and  aeqnlred 
tbe  tltie  to  the  same,  does  not  seem  to  be 
very  material,  tfnee  in  either  case  tbe  at- 
tempt was  made  to  bind  tiie  defendant  by 
verbal  contract  to  convey  to  tbe  plaintiff  tlie 
undivided  one-balf  of  the  faoiue  ai^  lot  In 
question,  "upon  receiving  from  him  one-half 
of  tiie  pnrdiase  price,  to  wit  tbe  smm  of 
$150  witii  Interest  thweon  at  the  rate  of  6 
per  cent  per  annum,"  fh>m  the  date  of  such 
purchase.  The  important  question  in  tbe 
case  is  ^etba  sucb  verbal  agreement  was 
within  tbe  statute  which  declares  tiiat  "no 
estate  or  Interest  in  lands  •  •  •  nor  any 
trust  or  poww  over  or  concerning  lands  or 
In  any  manner  relating  thereto  shall  be  creat- 
ed, granted,  assigned,  surrendered,  or  de- 
dared,  unless  by  act  or  operati<m  of  law,  or 
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by  deed  or  conveyance  in  writing,  subscribed 
by  tbe  party  creating,  granting,  assigning, 
surrendering,  or  declaring  tbe  same  or  by 
bis  lawful  agent  thereunto  authorised  by 
writing."  Section  2802.  Bev.  St  1898.  It 
waa  held  by  thla  court,  at  an  early  day,  that 
"an  agreement  tar  a  partnership  In  dealings 
In  real  estate  is  within  the  statute  ot  frauds, 
and  Toid  unless  In  writing";  and  "the  fact 
that  the  parties  making  such  agreement  are 
engaged  at  the  time  in  a  mercantile  partner- 
ship does  not  take  It  out  of  the  statute." 
Bird  T.  Horrlson,  12  Wis.  138.  In  a  later  cnse, 
where  land  waa  purchased  for  a  partnership 
of  lawyers  with  partnership  funds,  it  was 
held  that  "an  oral  agreement  between  two 
persons  to  purchase  land  together,  each  to 
pay  bait  of  the  purchase  money,  and  to  take 
the  title  In  the  name  of  one  for  their  Joint 
use  and  beneflt,  is  void  under  the  statute  of 
frauds."  Clarke  t.  McAullffe,  81  Wis.  104, 
SI  N.  W.  83.  To  the  same  effect,  McMUlen 
T.  Pratt,  89  Wis.  612,  630,  62  N.  W,  688;  Sey- 
mour  V.  Onshway,  100  Wis.  580,  76  N.  W. 
769,  69  Am.  St  Bep.  957.  In  the  case  of 
Smith  T.  Putnam,  107  Wis.  156,  162-104,  82 
N.  W.  1077.  83  N.  W.  288,  cited  by  counsel 
on  both  sides,  the  partnership  waa  proved 
and  both  parties  proceeded,  without  objec- 
tion until  the  hearing  of  the  motion  to  con- 
firm the  referee's  report  when  the  defend- 
ants objected  to  the  adjudication  of  tbe 
amount  due.  "All  the  transactions  were  so 
oomi^eted  as  to  make  nothing  necessary,  but 
tbB  ascertainment  of  a  money  balance  due 
from  one  partner  to  another.  ^Id,  tbat 
the  defendant's  conduct  was  such  as  to  waive 
any  objection  to  the  form  of  the  action  which 
th^  might  have  made  by  reason  of  tbe  fact 
that  tibe  claim  grew  oat  of  a  partnership." 
The  statute  also  dedares  that  "nothing  in 
this  chaptar  contained  shall  be  construed  to 
abridge  tbe  powers  of  courts  to  conv«I  tbe 
q;>eclflc  performance  of  agreements  In  case 
of  part  performance  of  such  ugreemeBtM." 
Section  2805,  Ber.  8t  188a  Tbis  section 
oeltber  abridges  nor  adds  to  the  poweors  of 
courts  of  equity  In  relation  to  vabal  con- 
tracts concwnliv  landk  Smitb  t.  Finch,  8 
Wis.  246.  Tbe  qnestlon  recurs  whether  the 
plaintiff  could  have  maintained  an  action  tor 
q»eciflc  pnformanoa  It  has  often  been  held 
that  the  mere  payment  of  a  portion  or  the 
whole  at  tbe  purchase  price,  unaccompanied 
by  any  other  act  Is  not  such  part  perform- 
ance Qt  a  parol  agreemoit  tor  the  sale  of 
lands  as  takes  the  case  out  of  the  statute. 
Blanchaid  t.  McDougal,  6  Wis,  187,  70  Am. 
Dee.  458;  Smith  t.  Finch,  8  Wis.  245;  Bran- 
dels  Nenstadtl,  18  Wis.  142;  Horn  t. 
Lndlngton,  82  Wis.  78;  Ontler  t.  Babcock, 
81  Wis.  196,  61  N.  W.  420,  29  Am.  St  Bep. 
882;  Harney  r.  Bnrhans,  91  Wis.  848.  862, 
64  N.  W.  1081.  Such  payment  together  with 
a  delivery  of  tbe  possession  by  the  vendor  to 
the  vendee,  has  been  held  to  be  such  part 
perftumancs  as  takes  the  case  out  of  tbe 


statutes,  especially  if  followed  by  "iHklng 
improvements.  Blanchard  v.  McDougal,  su- 
pra; McWhlnne  v.  Martin.  77  Wla  182, 
106,  46  N.  W.  118,  and  cases  there  cited; 
Harney  v.  Burhans,  supra,  and  cases  there 
dted.  But  to  have  that  effect  the  posses- 
sion most  be  taken  pursuant  to  such  parol 
contract  Thus  it  has  been  held  that  "when 
the  purchaser  by  parol  la  a  tenant  In  pos- 
session of  the  vendor,  his  continued  posses- 
sion will  be  referable  to  the  tenancy  and  not 
to  the  contract  of  purchase."  Blanchard 
v.  McDougal,  supra.  To  the  same  effect 
Knoll  V.  Harvey.  19  Wis.  99. 

It  has  been  held  In  one  of  the  cases  cited, 
that  "  a  bill  for  specific  performance  cannot 
be  maintained  where  the  contract  to  pur- 
chase Is  verbal,  and  the  buyer  has  sent  to 
the  vendor  part  of  the  purchase  money,  and 
notes  and  mortgage  to  secure  tbe  balance, 
unless  be  has  also  been  let  Into  possession 
of  the  premises."  Smith  t.  Finch,  supra. 
In  tbe  case  at  bar,  the  court  found,  that  im- 
mediately after  the  purchase  of  the  real 
estate,  tbe  plaintiff  and  defendant  entered 
Into  the  possession  of  the  same,  and  made 
numerous  repairs  and  improvements.  But 
It  la  obvious  from  other  findings  mentioned, 
as  well  as  the  evidence,  that  this  finding 
is  a  mere  conclusion,  based  upon  the  assump- 
tion that  the  verbal  agreement  made  tbe 
plaintiff  and  defendant  partners  In  the  Joint 
ownership  of  tbe  bouse  and  lot  It  is  un- 
disputed that  during  all  the  time  In  question 
the  title  waa  In  the  defendant  He  collected 
the  rents  and  managed  the  property,  and 
Anally  conveyed  It  to  his  sister.  Tbe  moe 
fact  that  be  paid  some  of  tbe  rent  to  the 
plaintiff  and  that  the  plaintiff  made  some  re- 
pairs, did  not  put  the  latter  in  possession. 
As  stated  in  several  of  the  cases  cited,  full 
payment  of  the  purchase  price  is  not  suffi- 
cient to  take  a  case  out  of  the  statute,  so 
that  specific  performance  will  be  decreed, 
unless  accompanied  by  actual  possession  or 
some  act  whereby  the  vendee  has  received  an 
Injury  for  which  a  court  of  law  cannot 
give  a  complete  remedy.  Harney  v.  Bur^ 
bans,  91  Wis.  848,  862,  64  N.  W.  1031.  and 
cases  there  cited.  Here  the  idalutIff*B  only 
claim  to  any  Interest  in  the  land  Is  referable 
to  and  predicated  upon  the  allured  verbal 
contract  This  action  is  based  wholly  upon 
that  contract  which  was  void  under  tbe  stat- 
ute. This  is  the  only  question  calling  for 
consideration. 

Tbe  Judgment  of  the  circuit  court  Is  re- 
Tersed.  and  tbe  cause  Is  remanded,  with  di- 
rection to  dismiss  the  complaint 

DBINKWATBB  t.  ANDRB^rS. 
(Snpreoie  Court  (tf  Wisconsin.  Nov.  14,  19(XI.) 
Assault  aud  Batxsit — LnaTATion  of  Ao- 

TIOHB. 

Bev.  St  1898,  8  4222,  being  section  4222, 
Rev.  St  1878,  prescribhig  a  six-year  limitation 
of  actions  for  Injary  to  the  pwsout  axeept  where 
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a  different  period  is  expresslj  prescribed,  as 
amended  b;  Laws  1S97,  p.  678,  c.  304,  S  1, 
providing  that  no  action  for  an  inpury  to  the 
person  sliall  be  maintained  unless,  within  a  year 
after  tlie  happening  of  the  event,  notice  in  writ- 
ing be  ^ven  as  therein  prescribed,  does  not  ap- 

SI7  to  actions  for  assault  and  battery,  since  Be?, 
t  1808,  I  4224,  prescribes  a  two-year  limita- 
tion for  such  actions,  which  therefore  fall  with- 
in the  exception  stated  in  section  4222. 

Appeal  from  Circuit  Court  Grant  Count?; 
Geo.  Clementson,  Judge. 

Action  by  Minnie  A.  Drlnkwater  against 
William  W.  Andrews.  From  a  Judgment 
In  favor  of  defendant,  plaintiff  appeals.  Be- 
rersed. 

Bmhnell,  Watklns  &  Moses,  for  appel- 
lant lAwry  ft  Garthew,  for  respondent 

^OASSODAT,  C.  J.  This  action  was  com* 
menced  August  10,  1004,  to  recover  damages 
for  an  alleged  assault  and  battery  Inflicted 
on  the  plaintiff  by  the  defendant  May  9, 1903. 
The  defendant  answered  by  way  of  denials, 
and  alleged  tbat  the  cause  of  action  men- 
tioned in  the  complaint  was  barred  by  section 
4222  of  the  Kevised  Statutes  of  1888,  In 
that  the  plaintiff  failed  to  give  the  notice 
In  writing  "within  one  year  after  the  happen- 
ing of  the  event  causing  snch  damage,"  re- 
quired by  snbdlvlslon  6  of  tbat  section.  At 
the  close  of  the  plalntUTs  evidence,  from 
which  It  appeared  that  the  damage  complain- 
ed of  happened  May  9,  1903,  and  that  the 
action  was  not  commenced  until  August  10, 
1904,  and  that  no  such  notice  was  ever  given, 
the  court,  on  motion  of  the  defendant  grant- 
ed a  nonsuit  and  ordered  judgment  to  be 
entered  In  favor  of  the  defendant  and  against 
the  plaintiff  for  the  costs  and  disbursements 
of  the  action,  and  the  same  was  entered  ac- 
cordingly. From  that  judgment  the  plaintiff 
brings  this  appeal. 

The  decision  of  this  case  turns  upon  the 
construction  to  be  given  to  the  fifth  subdl- 
nslon  of  section  4222  of  the  Revised  Statutes 
of  1898.  Tbat  section,  as  contained  In  the 
Revised  Statutes  of  1878,  prescribed  a  alx- 
year  limitation  to  each  of  the  cases  men- 
tioned in  the  seven  subdivisions  thereof,  and 
they  are  all  continued  In  the  present  Revised 
Statutes,  with  certain  additions  to  the  fifth 
subdivision  by  way  of  amendments,  herein- 
after considered.  That  subdivision,  as  so 
contained  In  the  Revised  Statutes  of  1878, 
reads:  "5.  An  action  to  recover  damages  for 
an  injury  to  property,  real  or  personal,  or 
for  an  Injury  to  the  person,  character  or 
rights  of  another,  not  arising  on  contract  ex- 
cept in  a  case  where  a  different  period  is 
expressly  prescribed."  Obviously  the  words 
"an  action  to  recover  damages  •  •  •  for 
an  Injury  to  the  person,"  therein  contained, 
did  not  inclode  assault  and  battery,  for  the 
simple  reason  that  there  Is  excepted  there- 
from every  "case  where  a  different  period  Is 
expressly  prescribed,"  and  another  section 
of  the  Revised  Statutes  of  1878  expressly  pre- 
acrlbed  »  two-year  limitation,  among  other 


cases,  tor  "an  action  to  recover  damages  toe 
libel,  slander,  aaaanlt  battery,  or  false  Im- 
prlscmmeitt''  Section  4224.  Each  and  all  of 
the  seven  sabdlvlslons  of  that  section  are 
also  continued  In  the  present  Bevlaed  Stat- 
utes. In  pursnance  of  a  well-established 
rule,  such  provlslona  of  the  statutes  abould 
"be  construed  as  a  continuation  of"  the  Be- 
vlsed  Statutes  of  1878,  unless  the  amend- 
ments to  the  fifth  subdivision  of  section  4222 
referred  to  are  to  the  contrary.  Section 
4985,  Rev.  St  1898;  Jnllen  v.  Model  B.  U 
&  I.  Ass'n,  116  Wis.  79,  00,  92  N.  W.  561. 
61  L.  R.  A.  668;  Madden  v.  Kinney.  116  Wis. 
561.  568,  93  N.  W.  535;  Danforth.v.  Oshkosh. 
119  Wis.  S09,  97  N.  W.  258.  The  first  ad- 
dition to  that  subdivision  related  cmly  to 
an  "action  to  recover  damages  for  Injnrles 
to  the  person,  received  without  this  states" 
Chapter  149.  p.  250,  Laws  1895.  Of  course 
that  has  no  application  here.  The  next 
amendment  declared  tliat:  "Section  4222  of 
the  Revised  Statutes,  as  amended  by  (diapter 
149  of  the  Laws  of  1895.  Is  liereby  amended 
by  adding  to  subdivision  five  of  said  sec- 
tion the  following:  No  action  to  recover 
damages  for  an  Injury  to  the  person  shall  be 
maintained  unless  within  one  year  after  the 
happening  of  the  evmt  causing  such  damages, 
notice  In  writing,"  be  given  as  therein  pre- 
scribed. Section  1,  p.  678.  c.  S04,  Laws  1807; 
subdivision  6,  S  4222.  Bev.  St  1896.  Mani- 
festly the  "damages  for  an  Injury  to  the  per- 
son" mentioned  in  this  amendment  are  the 
same  class  of  "damages  *  *  for  an  in- 
jury to  the  person"  mentioDed  In  the  same 
subdivision  prior  to  the  amendmait;  and 
hence  do  not  Include  damages  inflicted  by  an 
assault  and  battery,  for  which  a  different 
limitation  is  prescribed.  Since  tin  two-year 
limitation  for  an  action  to  recover  damages 
for  an  injury  to  the  person  resulting  In 
death,  as  well  as  for  an  assault  and  battery. 
Is  prescribed  by  section  ^24  of  the  statntea. 
It  is  obvious  that  if  the  amendment  requiring 
notice  of  the  Injury  to  be  served  within  the 
year  does  not  apply  to  the  one,  then  It  does 
not  apply  to  the  other.  This  distinction  has 
not  heretofore  been  brought  to  our  attentlcm. 
In  some  of  the  actions  tor  Injury  to  the  per- 
son resulting  in  death  it  may  be  tlut  ex- 
pressions have  been  used  ttils  court  based 
upon  the  assumption  that  the  amendment 
to  the  statute  requiring  such  notice  within 
the  ^ar  was  applicable.  See,  partkmlarly, 
Hupfer  V.  National  DiBtlllIng  Co.,  119  WUl 
417.  428,  96  N.  W.  809.  But  we  have  had  no 
occasion  to  decide  the  question,  and.  of 
course,  have  never  decided  It  We  must 
hold  tbat  the  statute  requiring  written  no- 
tice of  an  injury  to  the  person,  to  be  given 
"within  one  year  after  the  bai^nlng  of  the 
event  causing  such  damages"  la  not  appli- 
cable to  an  injury  Inflicted  by  an  assault  and 
battery. 

The  Judgmoit  of  the  drcnit  coort  Is  re- 
versed, and  tlw  causa  la  remanded  Civ  a  new 
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8MILBT  T.  HcINTOSH  et  al. 
(Supreme  Goart  of  Iowa.  Jan.  15,  1906.) 

1.  GUABDIAH  AND  WaBD— BBSIGRATIOM—AP- 

poiimcEivT  or  Niw  Guasdian— Bhnbtati- 

UENT. 

Where  the  flrnarduui  of  an  infant  resigns, 
the  fact  that  a  new  guardiaa  haa  not  qualified 
does  not  operate  to  reinstate  the  old  gnardiau 
withont  a  new  appointment. 

2.  Pauht  and  Child— OnnoDT  or  InrAin^— 
pBorna  Paxiiks. 

In  habeas  corpoa  to  determine  the  right  to 
the  caatodr  of  an  Infant  evidence  examined, 
aud  AeU  insufficient  to  ahow  that  defendants, 
parents  bj  adoption,  were  not  proper  parties  to 
retain  the  custody  oZ  the  Infant. 
8.  Habeas  Cospub  —  Findiro  or  Lowkb 
CouBT— Review  . 

In  habeas  corpus  to  determine  the  right  to 
the  cQstody  of  an  infant,  the  findhig  of  the 
lower  court  as  to  the  facts  ha>  the  effect  of  a 
verdict  of  a  jury. 

[Ed.  Note.— For  esses  in  point,  see  vol.  2B, 
Gent.  Dig.  Habeas  Corpus,  f  114.] 

4.  Afpbait— FiHDZNQB  or  Faotb— SnaXAIMtHO 
Judgment— pBEsuicpTXONa. 

The  appellate  court  will  presome  any  find- 
ing of  facts  supported  by  the  record  which 
would  warrant  the  Judgment. 

Appeal  from  District  Court,  Linn  County ; 
W.  G.  Thompaoo,  Judge; 

This  Is  a  proceeding  by  habeas  corpus  to 
determine  the  rlgbt  of  detendants  to  the 
custody  ttf  tbe  plaintiff.  The  trial  Judge 
awarded  the  cnstody  to  Jane  S.  HiUodc.  who 
institoted  tbe  suit  as  next  friend,  and  tbe 
defendants  ai^al.  Reversed. 

EL  A.  Johnson,  for  appellants.  Smith  & 
Bmttb,  for  appellee. 

McGLAIN.  0.  J.  Tbe  mother  of  tbe  Infant 
plaintiff  died  wltbln  two  months  after  tbe 
plalntiflF's  birth,  and  prior  to  ber  death  bad 
executed  a  will  In  which  she  devised  and  be- 
queathed all  her  proi)erty  to  ber  four  cbii- 
dren,  one  of  whom  was  tbe  plaintiff,  and 
nominated  her  mother,  Mrs.  Hillock,  to  be 
guardian  of  sucb  children,  both  of  their  per- 
sons and  their  property.  In  July,  1901,  which 
was  abont  two  months  after  the  death  of 
Mrs.  Smiley,  Mrs.  Hlllodt  was  appointed  auch 
guardian,  and  subsequently  brought  an  action 
against  tbe  fath^  of  these  children  to  com- 
pel him  to  pay  a  sum  of  money  for  their  sup- 
port In  this  proceeding  a  stipulation  of 
settlement  was  entered  Into,  In  which  It  was 
agreed  that  a  snm  of  money  shonld  be  paid 
to  Mrs.  Hillock  by  tbe  father ;  that  Mrs.  Hil- 
lock shonld  resign  the  guardianship  of  tbe 
children,  and  a  suitable  person  be  appointed 
as  guardian  In  ber  stead ;  and  that  tbe  child 
Dorottiy  should  remain  with  Mrs.  Hillock 
"for  the  present."  In  pursuance  of  this 
agreement  of  settlement  Mrs.  Hillock  filed  a 
resignation  of  ber  guardianship,  and  tbe  per- 
son named  as  executor  in  tbe  will  of  Mrs. 
Smiley  was  appointed  guardian,  but  failed 
to  qualify.  Thereupon  Mrs.  Hillock,  in  July, 
1903,  again  applied  for  appointment  as 
guardian  of  tbe  children,  Including  Dorothy, 
and  sucb  appointment  was  made;  but  In  tbe 


meantime,  in  April,  1903,  tbe  tether  of  tbe 
children  had  executed  an  instnimoit,  joined 
In  by  these  defendants,  by  which  defendants 
adopted  Dorothy  as  their  dani^ter,  whidci  to- 
strument  was  duly  recorded. 

So  far  as  we  can  see,  the  proceedings  for 
tbe  adoptlm  by  defendant  of  the  Infant  ^In- 
tlff  were  In  every  way  regolar,  lawful,  and 
effbctoal,  being  concurred  In  1^  tbe  necessary 
parties,  and  unless,  as  Is  claimed,  Oie  fatbw 
of  tbe  plaintiff  waa  iiuapable  of  executing  a 
valid  Instrument  of  adc^on,  by  reason  of  his 
prevlons  abandonment  of  bis  children  and 
tbe  cnardlanahlp  awarded  to  Mrs.  Hillock,  or 
on  account  of  Intoxication  at  tbe  time  tbe 
instrumoit  waa  executed,  there  la  no  legal 
ground  for  interfering  with  tbe  custody  of 
tbe  defendants  aa  adopting  parents,  unless 
tbe  Interests  of  the  cbtld  require  It.  Tlie  evi- 
dence tends  to  show  that  tbe  fattao-  bad  mis- 
treated the  mother  of  the  i^ldren  anS  failed 
to  support  them,  but  it  falls  far  short  of 
showing  a  legal  abandonmoit  of  his  right 
aa  father  to  the  custody  of  the  chUdren.  As 
to  tbe  guardianship.  It  is  snfflclent  to  say 
that  at  tbe  time  the  Instrument  of  adoption 
was  executed  there  was  no  legally  appointed 
guardian,  for  In  pursuance  of  the  stipula- 
tion Mrs.  Hillo^  had  resigned,  and  another 
guardian  had  been  appointed.  True  It  is 
that  the  new  guardian  bad  not  qualified,  but 
that  fact  could  not  operate  to  reinstate  Mrs. 
Hillock  as  guardian  without  a  new  aK>oint- 
ment.  When  tbe  court  named  another  guard- 
tan,  it  Ipso  facto  accepted  tbe  resignation  of 
Mrs.  Hlllo(^.  Therefore  It  is  unnecessary 
to  discuss  tbe  question  whether  the  mother 
could  by  ber  will  deprive  the  father  of  his 
right  to  the  custody  of  tbe  children,  or  wheth- 
er any  guardianship  proceedings  to  which  be 
was  not  a  party  would  be  ^ectnal  to  de- 
prive bim  of  his  lights  as  surviving  parent. 

The  contention  that  the  father  was  in- 
capacitated by  intoxication  at  tbe  time  tbe 
instrument  of  adoption  was  executed  Is  fully 
negatived  by  tbe  evidence.  His  reputation 
for  sobriety  was  not  In  issufc  If  It  had  been, 
we  might  cheerfully  concede  that  It  was  not 
made  out  on  the  record ;  but  certainly  the  evi* 
dence  does  not  show  that  be  could  not  have 
had  sober  moments,  and  those  persons  who 
were  present  at  the  time  the  instrument  was 
executed  all  teatlty  that  he  was  sober  at 
that  time.  We  find  nothing,  therefore.  In  the 
record  to  impeach  the  lawfulness  of  tbe  pro- 
ceedings by  which  the  Infant  plaintlff  was 
adopted  by  the  defendants,  and,  as  a  matter 
of  legal  right,,  tbe  defendants  should  not  have 
been  deprived  by  the  Judgment  in  tbe  habeas 
corpus  iffoceedlngs  of  the  custody  of  tbe  In- 
fant plaintiff,  unless  tbey  are  unfit  persons, 
BO  that  tbe  best  Interest  of  the  child  require 
that  Ita  custody  be  givoi  to  aome  other 
person. 

Conceding  that  In  such  a  proceeding  tbe 
court  may  go  into  the  question  as  to  tbe 
fltuesB  of  the  respective  claimants  to  have 
the  custody  of  the  Infant  awarded  to  or  con- 
firmed in  them,  and  that  the  beet  interests 
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<tf.tbfi  Infant  are  to  be  considered  In  detei^ 
mliiiug  tbe  ri^t  to  its  ciutodj  (Fouts  t. 
Fierce,  64  Iowa.  71,  19  X.  W.  SM;  Kvtm  T. 
Breen.  101  Iowa.  866,  70  M.  W.  72S».  we 
find  no  evidence  In  the  record  to  JnatUy  the 
action  of  the  court  in  ordering  that  thli 
Infant  be  taken  away  Crom  the  defwirtanf 
In  whose  custody  tt  was  found  at  the  Instito- 
tion  of  these  proceedings,  and  who  are  legal- 
ly entitled  to  its  custody  1^  the  Instrumott 
of  adoption,  and  awarding  snch  cnstody  to 
Mrs.  Hillock,  the  grandmother,  vlw  api;>ear8 
as  tar  nest  friend.  Prior  to  the  death  of 
her  daughter  the  mother  of  this  Infant,  lira. 
Hillock,  had  been  convicted,  under  another 
name,  of  the  crime  of  keeping  a  house  of 
prostitution,  and  had  been  sentenced  to  im- 
prisonment in  the  penitentiary.  It  seems 
that  at  Uw  time  of  her  daughter's  death  she 
was  under  bond  on  an  appeal  by  her  to  tbla 
court  The  sentence  was,  bower er,  affirmed, 
and  for  some  time  Mrs.  HlUock,  with  her 
husband  (not  the  grandfather  of  this  infant), 
were  going  from  place  to  place  In  the  east- 
em  part  of  the  state,  endeaTorlng  to  escape 
arrest  by  the  officers  for  the  purpose  of  en- 
forcing the  warrant  of  commitment  to  the 
penitentiary.  About  a  year  after  the  death 
of  htt  daughter  she  came  with  her  husband 
to  the  home  of  defendants,  bringing  with 
her  this  Ihtant  grandchild  and  an  Infant 
son  of  her  husband  by  a  previoos  marriage. 
After  these  defendants  had  for  some  weeks 
entertained  these  people  Mra  Hillock  was 
arrested  and  sent  to  the  penitentiary,  and 
her  husband  was  conmiltted  to  the  county 
jail  In  Linn  county  to  serve  a  sentence  for 
the  Illegal  sale  of  Intoxicating  liquors.  The 
children  remained  with  the  defendants. 
About  the  time  that  Bfrs.  Hillock  was  re- 
leased from  the  penitentiary  after  serving 
I  her'  sentence,  the  father  of  the  infant  plaln- 
tlfT,  no  doubt  to  prevent  Mrs.  Hillock  from 
gaining  possession  of  the  child,  suggested 
to  defendants  that  he  wished  to  have  her 
adopted  by  them,  and  the  Instrument  of 
adoption  was  executed.  The  father  was, 
perhaps,  not  a  proper  person  to  have  the 
cnstody  of  the  child,  but  we  do  not  under- 
stand how  that  fact  can  In  Itself  render  the 
adopting  parents  Improper  persons  to  have 
such  custody,  or  impeach  the  validity  of 
the  Instrument  of  adoption.  Mrs.  Hillock 
voluntarily  left  the  child  with  these  defend- 
ants, and,  as  a  witness,  testifies  that  the 
child  has  been  well  treated.  There  Is  no 
evidence  whatever  that  the  defendants  are 
improper  persons,  save  as  that  fact  might 
be  Indicated  by  the  testimony  of  the  infant 
son  of  Mr.  Hillock,  10  years  of  age  at  the 
time  his  testimony  was  glv^.  In  which  It 
is  narrated  that  on  one  occasion,  while  he 
was  still  Tvlth  the  defendants,  there  was  a 
drunken  orgj  at  defendant's  home,  during 
•which  the  Infant  plalntlfr  was  Induced  to 
drink  half  a  glass  of  whisky,  and  subsequent- 
ly half  a  glass  of  beer,  resulting  In  her  In- 
toxication and  subsequent  illness.  The  wit- 


ness declared  that  the  baby  (who  i 
that  time  between  two  and  three  yea 
drank  all  the  llqutnr  thus  given  to  be 
va«  not  swiooaly  affected  by  it;  ezcei 
after  being  put  to  bed  and  put  to 
tSiA  was  taken  ill.  He  says  th^  ga 
the  beer  first,  and  then  gave  ha  the  v 
"and  mixed  the  drinks  on  her."  It 
to-  us  that  this  testimony  i»  too  Incred 
itself  to  be  entitled  to  Bsrlons  oonaide 
but  it  is  so  completely  negatived  by  1 
fendants  and  their  wltneases  that  It 
oitltled  to  any  weight  Tbe  defendai 
mit  that  on  one  'occasion  a  quant 
beer  was  drunk  in  their  boose  on  theli 
UrUiday,  but  beyond  tUa  nothing, 
coold  be  considered  by  any  one  as  Imj 
was  established  with  reference  to  tfa 
duct  or  good  character  of  tbe  def  en 
and  we  cannot  believe  that  it  would 
tbe  best  Interests  of  tiie  Infant  to  taJ 
out  (tf  the  coatody  of  these  iieople  an< 
her  over  to  Mrs.  Hillock.  Tbe  dtfei 
are  shown  to  be  self-supporting  aj 
dustriouB  people,  and,  while  not  poe 
of  as  much  property  as  Mrs.  HlUoc 
tblnk  they  are  quite  as  capable  of  br 
up  the  child  in  the  proper  way  and 
beet  interests. 

II  tbe  Judgment  of  the  trial  court  i 
lug  the  custody  of  the  child  to  Mrs.  l 
was  based  on  a  finding  that  the  best  Im 
of  the  child  required  ttiat  it  be  takei 
the  lawful  custody  of  the  defendants 
flndli^  was  wholly  without  sui^ort 
evidence,  so  for  as  the  fitness  of  Mn 
lock  Is  involved.  It  Is  true  that  In  tb 
ceedlug  the  finding  of  the  lower  coi 
to  the  facts  has  the  effect  of  a  verdlc 
jury.  Shaw  v.  Nachtwey.  43  Iowa 
Kline  V.  Kline.  67  Iowa.  386,  10  N.  ^ 
42  Am.  Rep.  47;  Knhn  v.  Breen,  101 
666.  70  N.  W.  722.  No  doubt  we  are 
to  presume  any  finding  of  facts  aupi 
by  tiie  record  which  would  warrai 
Judgment.  Fonts  v.  Pierce,  64  Iowa. 
N.  W.  864.  But  a  finding  that  tbe  bi 
terests  of  the  child  require  that  she  be 
from  tbe  defendants,  who  are  by  ad 
prima  facie  entitled  to  her  custody,  an 
en  into  the  custody  of  Mrs.  Hillock, 
be  wholly  without  support  In  the  i 
It  appears  beyond  question  that  the  ci 
of  the  plaintiff  should  not  have  been 
to  Mrs.  Hillock. 

The  decision  of  the  trial  court  la  tbe 
reversed. 


riBST  NAT.  BANK  OF  MARSHALt/l 
V.  OHURCH  FBDBRATION  OI 
AMEBIOA  et  aL 
(Suprane  Court  (tf  Iowa.  Jan.  9, 190 

1.  InsTnu-irCT— MmuAL  Bnranr  Seen 
CoNTBACn  OF  pBOHoms. 

^\Ti*Te  a  mutual  benefit  assoclatlo: 
orjianliied  under  Code,  tit  9,  c.  9.  an 
1833,  providing  that  such  assoclatioDa  bIu 
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«mpl07  paid  asenta  except  in  building  np  sub- 
ordtiuitt  bodies,  it  had  no  pomr  to  ratify  tb« 
contract  ct  a  promoter  agndnf  to  pa^  plain* 
tiff*B  aBsignor  a  commission  for  obtaining  coo- 
tracts  of  insurance  before  tlie  association  waa 
organised,  and  therefore  waa  not  liable  theroon. 

2.  OOBPOBATIOHft— CONTmACTS  OF  PBOUOTKB— 
PBB80NAL  LlABILITT. 

Where  a  promoter  of  a  mutual  benefit  so* 
cie^,  acting  as  its  alleged  general  superin- 
tendent, contracted  to  pay  platntifE'a  assignor 
a  commission  (Or  obtaining  Insurance  which  the 
association  aftorwards  incorporated  was  isro- 
hibited  by  law  to  pay,  such  promoter  was  in- 
dividually liable  on  such  contract. 

[Ed.  Note. — For  cases  In  point,  see  vol.  12, 
Cent  Dig.  Corporations,  {  W.] 

3.  Contracts— Constbuction—Sebticis. 

Where  a  eommerda]  associatioB  of  whidi 
plaintiff's  assignor  was  secretary,  In  order  to 
obtain  the  location  of  the  head  offices  of  a 
mntual  benefit  eociety  in  a  certain  town,  agreed 
to  procure  insurance  therefor  to  a  certain 
amount,  and  a  promoter  of  the  society  prior  to 
its  incorporation  employed  plaintilTs  assignor 
to  conduct  a  campaign  for  insurance  in  aid 
of  the  association  and  agreed  .to  pay  him  a 
cotaln  commission  for  Insurance  procured,  the 
performance  of  the  contract  between  the  so- 
ciety and  the  commercial  association  did  not 
constitute  a  payment  and  satisfaction  of  the 
commlsslona  to  which  plaintiff's  assignor  was 
entiUed. 

Ap[>eal  from  District  Court,  Marshall  Ooon- 
ty ;  G.  W.  Bnmham,  Judge. 

In  June,  1902,  M.  G.  Albrook  and  others 
concelTed  the  notion  of  organizing  a  fraternal 
beneficiary  society  to  be  known  as  the 
"Church  Federation  of  America."  Albrook 
was  to  be  superintendent,  and  was  authorized 
to  arrange  for  a  satisfactory  location.  On 
November  24th  he  addressed  the  following 
proposition  to  the  secretary  of  the  Commer- 
dal  Association  at  Marshalltown:  "Head 
Office  Church  Federation,  Vail,  Iowa,  Nov. 
24,  1002.  Mr.  R.  E.  Sears,  Marshalltown, 
Iowa— Dear  Sir:  We  see  that  it  will  be 
necessary  to  have  some  one  push  matt^  for 
us  In  Marshalltown.  We  believe  that  Mar- 
shalltown is  the  best  point  in  Iowa  for  our 
bead  office,  and,  as  we  are  compelled,  for  lack 
of  facilities,  to  move  very  soon,  now.  If  we 
are  to  move  to  Marshalltown,  we  want  to 
know  it  soon.  We  realize  that  it  means 
some  extra  trouble  and  expense  to  you  to 
push  a  matter  of  this  size  and  do  It  rapidly. 
We  place  the  campaign  In  your  hands  to  find 
such  help  as  needed,  and  will  allow  you  for 
such  expense  at  the  rate  of  ($1.50)  one  dollar 
and  fifty  cents  for  each  thousand  dollars 
of  Insurance  written  for  us  in  Marshalltown 
and  vicinity  between  now  and  February  1, 
1903.  Such  insurance  must  pass  medical  ex- 
amination. Trusting  this  will  meet  the  neces- 
sary  cost  of  a  rapid  campaign.  Yours  frater- 
nally, M.  G.  Albrook,  General  Superintend- 
ent" An  extension  of  time  indorsed  thereon 
was  signed  "M.  G.  Albrook."  Sears  ac- 
cepted the  proposition,  and  by  the  aid  of 
solicitors  paid  by  Albrook  procured  agree- 
ments for  Insurance  with  citizens  of  Marshall- 
town  aggregating  $440,500,  and  on  February 
21,  1903,  the  Commercial  Association  of  Mar- 
shalltown and  the  Churcb  Fedaatton.  by 


Albrook,  as  genial  superintendent,  and  the 
general  secretary,  entered  Into  a  contract  by 
which,  In  consideration  of  these  agreements, 
the  Church  Federation  ecreed  to  establish  Its 
head  offices  and  headquarters  at  Marshall- 
town  and  oontlnoe  them  there  for  20  years. 
The  articles  of  incorporation  of  the  Church 
Federation  of  America  were  not  executed 
until  February  20, 1903,  and  were  recorded  on 
the  following  day.  Two  days  later  Sears 
delivered  the  agreements  to  Albrook,  who  re- 
ceipted therefor,  signing  his  name  with  "Gen. 
Supt."  underneath.  Sears  demanded  pay- 
ment, but  this  was  refused,  and  a  written 
agreement  to  arbitrate  entered  Into.  Albrook 
postponed  the  bearing  several  times,  and 
finally  declined  to  proceed,  and  refused  to 
pay,  owing  to  advice  received  from  an  attor- 
ney In  Des  Moines  that  the  Federation  was 
forbidden  by  law  to  pay  for  soliciting  mem- 
bership. Sears  had  assigned  his  claim  to 
plalntllT  February  16tb,  and  this  action  was 
begun,  August  20,  1903.  At  the  conclusion  of 
the  evidence  each  party  moved  for  a  verdict 
In  his  favor.  The  motion  of  plalntitT  was  sus- 
tained, and  verdict  for  $294.76  returned,  and 
Judgment  entered  thereon.  The  defendants 
appeal.  Reversed  in  part ;  affirmed  in  part 

AlbnxA  &  Lnndy,  for  appellants.  Board- 
man  &  Lawrence,  tor  appellees 

liADD,  J.  This  action  is  on  a  claim  of 
R.  B.  Sears,  assigned  to  the  plaintiff,  and 
is  based  upon  a  proposition  to  allow  bim 
for  "expense  at  the  rate  of  ($1.60)  one 
dollar  and  fifty  cents  for  each  thousand 
dollars  of  insurance  written  for  us  in  Mar- 
shalltown and  vicinity,"  the  same  to  pass 
medical  examination,  signed  "M.  G.  Albrook, 
General  Superintendent"  This  was  dated 
November  24,  1903,  and,  though  Albrook  and 
seferal  others  previously  had  In  contempla- 
tion the  organisation  of  a  fraternal  associa- 
tion to  be  known  as  the  "Church  Federation 
of  America,"  the  articles  of  incorporation 
were  not  executed  or  recorded  until  February 
20,  190a  All  of  the  agreements  with  citizens 
of  Marshalltown  to  take  insurance  In  the 
Federation,  were  procured  by  Sears  prior  to 
February  15th.  This,  then,  was  before  the 
defendant  association  had  come  into  exist- 
ence, and  for  this  reason  it  was  not  bound 
by  the  contract  with  Sears.  Agreements  with 
those  promoting  the  organization  of  a  cor- 
poration are.  because  of  the  situation,  neces- 
sarily unauthorized  by  It  and  depend  for 
their  validity  as  corporate  acts  upon  the 
ratification  of  the  company  or  association 
subsequently  formed.  Purdy's  Beach  on  Pri- 
vate Corporations,  11T7.  But  the  association 
could  not  ratify  an  agreement  which  it  was 
prohibited  from  originally  making.  It  was 
organized  under  chapter  9  of  title  9  of  the 
Code,  and  section  1833  provides  that  "such 
associations  shall  not  employ  paid  agents  In 
soliciting  and  procuring  members,  except  In 
the  organization  or  building  up  of  subordi- 
nate bodies  or  granting  membos  IndQcenienti 
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to  procure  new  members."  "Organization,** 
as  here  used,  refers  to  "subordinate  bodies," 
and  not  that  of  the  association  Itself,  and 
the  evidence  shows  concluslvelr  that  what- 
ever Sears  did  was  In  the  procurement  of 
members  for  the  organization  of  the  associa- 
tion. Appellee's  suggestion  that  Sears  was 
a  member,  and  therefore  the  compensation 
proposed  was  merely  an  Inducement  to  a 
member  to  procure  others,  la  disposed  of  by 
the  tact  that  there  were  no  members  at  the 
time  the  proposition  was  made  and  the  work 
done.  He  undertook  to  do  something  which 
the  statute  prohibited  the  association  from 
employing  him  to  do,  and  for  this  reason 
the  contract  to  compensate  him  was  ultra 
Tires,  and  thwefore  not  subject  to  ratlflcm- 
tlon. 

But  the  plea  of  estoppel  was  Interposed 
on  the  theory  that,  aa  the  agreements  with 
the  citizens  of  Marshalltown  to  take  insur- 
ance were  delivered  to  the  association  and 
by  It  retained  and  certificates  of  member- 
ship issued  to  those  named  therein,  the  asso- 
ciation ought  not,  while  retaining  the  bene- 
fits, be  permitted  to  repudiate  the  contract 
by  virtue  of  which  these  were  obtained. 
The  vice  of  this  reaeonlng  Is  that  It  ignores 
the  fact  that  the  employment  of  Sears  by 
the  association  was  prohibited  by  statute, 
with  which  he  Is  presumed  to  hare  been 
familiar.  One  cannot  enter  into  an  agree- 
ment expressly  forbidden  by  statute,  and 
then,  by  invoking  the  plea  of  estoppel,  evade 
the  laws  of  the  state  and  reap  the  fruits 
of  such  agreement  as  fully  as  though  not 
prohibited.  In  re  Assignment  Mutual  Guar- 
anty Fire  Ins.  Co.,  107  Iowa,  143,  77  N.  W. 
86S,  70  Am.  St  Rep.  149.  The  policy  of  this 
state,  as  expressed  In  the  statute  quoted, 
is  to  forbid  the  employment  by  such  associa- 
tions of  soliciting  agents  for  hire,  and  It  is 
precisely  as  ^ectnal  against  those  who  "un- 
dertake to  act  as  ag^ts  as  against  the  asso- 
ciation. Sears  Is  pr^umed  to  have  under- 
stood this,  and  therefore  In  what  he  did, 
notwithstanding  the  agreement,  to  have  pot 
forth  his  efforts  without  expectation  of  com- 
pensation from  It,  which  the  law  forbade. 
For  these  reasons  a  verdict  should  have  been 
directed  in  favor  of  the  association. 

2.  But  the  statute  does  not  prohibit  others 
than  the  association  from  employing  and  pay- 
ing an  agent  to  procure  members  or  Insur- 
ance. Before  there  was  an  association,  and 
when  Ita  organization  was  merely  In  contem- 
plation, Aibrook  wrote  to  Sears:  "We  re- 
alize that  it  means  some  extra  trouble  and 
expense  to  you  to  push  a  matter  of  this 
size  and  do  it  rapidly.  We  place  the  cam- 
paign in  your  hands  to  find  such  help  as 
needed,  and  will  allow  you  for  such  expense 
at  the  rate  of  one  dollar  and  fifty  cents 
for  each  thousand  dollars  of  insurance  writ- 
ten for  us  in  Marshalltown  and  vicinity 
between  now  and  February  1,  1903.  Such 
Insurance  must  pass  medical  examination." 
This  was  signed:  "BL  O.  Aibrook,  General 
Snpwintendoit."  Ha  then  sustained  no  of- 


ficial relation  to  the  assodatlon,  and  In  anr 
event  the  proposition  was  one  It  was  unau- 
thorized to  malie.  Nor  did  be  communicate 
what  he  had  done  to  any  of  his  associates. 
In  these  circumstances  the  words  "General 
Superintendent"  are  to  be  regarded  as  de- 
scriptive only,  and  the  proposition  construed 
to  be  that  of  Aibrook.  Indeed,  he  so  Indi- 
cated by  omitting  the  descriptive  words  In 
signing  the  extension  of  tlma  Sears  ac- 
cepted and  performed  his  part  of  the  con- 
tract by  delivering  to  Aibrook  agreements 
to  take  insurance  aggregating  $440,SOO,  and 
it  was  conceded  on  the  trial  that  "there  wna 
insurance  written  upm  the  lives  of  persoiMi 
named"  in  these  agreements  in  the  amount 
of  $196,600."  Under  the  contract,  then,  Sears 
became  entitled  to  f294.75.  It  Is  urged, 
however,  that  full  payment  has  been  made 
to  the  Commercial  Association  of  Marshall- 
town  by  the  fulfillment  of  a  contract  wherein 
the  Church  Federatltm  agreed  to  establiah 
and  maintain  Its  headquarters  and  general 
offices  at  Marshalltown,  Iowa,  and  continue 
there  for  20  years,"  in  consideration  of  the 
agreements  of  a  large  number  of  ita  cltizois 
"to  take  and  pay  for  a  large  amount  of 
life  insurance  policies  to  be  Issued  by  said 
first  party,  which  agreements  were  secured 
through  the  efforts  of  said  second  party  and 
have  been  this  day  delivered  by  the  second 
party  to  said  first  party."  The  name  of  the 
Commercial  Assoclatlim  was  signed  by  Its 
president  and  by  Sears  as  secretary.  It  will 
be  observed,  however,  that  this  agreement 
did  not  purport  to  cover  Albrook's  obligation 
to  Sears,  nor  Is  it  perceived  bow  It  can  be 
tboi^ht  to  opo-ate  to  liquidate  the  same. 
Aibrook  employed  him  to  conduct  the  cam- 
paign for  Insurance,  and  it  is  apparent  from 
the  record  that  this  was  in  aid  of  the  under- 
taking of  the  Commercial  Association  to  pro- 
cure agreements  for  Insurance  to  the  amount 
of  $000,000  demanded  as  a  condition  prece- 
dent to  the  location  of  Its  offices  In  Marshall- 
town.  As  Seers  did  the  work  proposed,  Ai- 
brook Is  without  excuse  in  declining  to  com- 
pensate him  at  the  rate  promised. 

The  Judgment  against  Aibrook  Is  afflrmed. 
and  that  againat  the  association  la  rerosed. 


ARRISON  et  al.  v.  SUPREME  COUNCU* 
OF  MYSTIC  TOILERS. 
(Supreme  Court  of  Iowa.  Jan.  11,  1006.) 

1.  Insukanck  —  Actions  —  Pbbicatubb  Con- 

UENCEMERT  —  EeFBCfl  OF  DENIAI,  OT  LIA- 
BILITY. 

Wliere  a  monument  l>aiefit  was  not  due 
until  BIX  months  idtar  proofs  of  death  wer« 
filed,  an  action  for  such  benefita  before  six 
moDtlis  was  prematurely  brought,  and  a  denial 
of  liability  on  the  part  of  defendant  did  not 
mature  the  right  <Mt  ftctlon. 

2.  Samb— Munrij.  BiinartT  Compart— Mnc  - 
BEB8HIP -•  RHHBTATXifxiiT— Falsi  Huxth 
Cektificate. 

Where  a  fraternal  benefit  society  «Toneon»- 
ly  required  a  memlxr  to  furnish  a  health  certifi- 
cate aa  a  oondltioik  to  tsinstatmen^  and  sudh 
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certificate  was  in  tact  nnnecessaiy,  the  fact 
that  it  was  false  did  not  defeat  tlw  claimB  of 
the  b^eflciarles  under  tbe  certificate. 

3.  FUU.DING — ConCLUBlVENESS  ON  PaBTT. 

Under  Code  f  3618,  providing  that  when 
time  is  not  material,  it  need  not  be  elated,  and, 
If  stated,  need  not  be  proved,  where  an  allega- 
tion as  to  time  was  not  material  when  made, 
and  became  bo  only  when  defendant  answered, 
alleging  certain  facts,  and  as  to  these  plaintiff 
entered  a  denial,  he  was  not  concluded  by  his 
allegation. 

4.  Afful—Pleadiho— Adoption  oi'  Thbobx 
OF  Lowes  Coubt. 

Where  plaintiffs  in  an  action  on  a  benefit 
certificate  alleged  that  deceased  became  a  mem- 
ber on  a  certain  date,  and  such  allegation  was 
immaterial  when  made,  but  became  material 
onlj  after  defendant  pleaded  forfeiture  for  non- 
payment of  asaessmenta,  as  to  jrhich  plalntift 
made  express  denial,  and  the  case  was  tried 
on  the  theorr  that  deceased  did  not  become  a 
member  until  a  later  date,  tbe  Supreme  Court 
will  not  reverse  on  tbe  cronnd  that  the  allega- 
tion was  <!t)BcluaiTe  on  plaintifl. 
6.  Insuuhck  —  Benuti  AssooiATTon— Mku- 

BEBSHIP— Tim!  or  AD1CIB8I0N  07  MEMBER. 
Where,  b;  the  terms  of  the  constitution 
and  hy-laws  of  a  benefit  society,  the  certificates 
of  membership  did  not  take  effect  until  the 
member  was  initiated  into  the  local  society 
and  had  taken  the  reaulred  obligations  pre- 
scribed by  the  ritual,  ana  not  until  the  delivery 
of  the  certificate  to  the  member,  the  perform- 
ance of  such  acts  determined  when  the  mwiber 
beaune  such,  although  his  certificate  of  mem- 
bership bore  a  previous  date, 
ti.  Same— Action  roB  Bknseit— Uvidenoe  as 

TO  PATMKltT  OF  ABSBSSHENTa. 

In  an  action  against  a  fratemal  benefit 
society  to  recover  on  a  certificate,  evidence  con- 
sidered, and  AeJd,  that  tbe  member  had  paid 
all  assessments  within  proper  time  and  that 
th«  snspension  of  monbership  for  nonpayment 
was  anauthorixed. 

T.  Sake— Pboof  or  Lobb— Waives  bt  Denial 

OF  LlABILITT. 

In  an  action  on  a  certificate  of  member- 
ship in  a  fraternal  benefit  society,  where  de- 
fendant denied  liability  on  tlie  ground  that  the 
certificate  of  membership  had  been  forfeited, 
plaintiff  was  not  reaairea  to  famish  tbe  proofs 
of  loss  required  by  the  articles  and  by-laws. 
8.  Appeal  —  Objectzonb  to  Judgment  or 
Loweb  Ooubt  bt  Pabtt  Not  Appealing. 

Where  plaintiff  has  not  appealed  from  a 
decree,  he  cannot  object  In  the  Supreme  Court 
that  the  Jadgm«ait  for  him  should  have  been 
for  a  largw  amount 

Appeal  from  District  Oour^  Unn  Oonn^; 
3.  H.  Preston,.  Judge. 

SiUt  In  eqnltgr  to  compel  defendant  to  levy 
ftnesBments  to  paj  the  amount  of  two  bene- 
fit certificates  Issned  to  one  Henrietta  Arrt- 
Bon  the  defendant;  a  fraternal  benefit 
society.  Many  defenses  were  Interposed, 
-which  we  shall  notice  In  the  body  of  the 
opinion.  The  trial  court  granted  the  relief 
prayed,  and  defendant  ai^eala  Mo^fled 
and  affirmed. 

Sagw,  Sweet  &  Cooper  and  Clements  & 
Lamb,  for  appellant  Helns  A  Belns  and  G. 
G.  Watklns,  for  iy>pellees. 

DEEMGB,  J.  There  are  provisions  In  tbe 
certificate  of  membership  or  articles  and 
by-laws  of  the  defoidant  company  which 
we  made  a  part  of  the  eertiflcates  by  raC^ 


ence.  for  funeral  benefits  and  for  a  monn- 
meut  fund,  in  addition  to  the  promised  In- 
demnity in  case  of  death.  These  provisions 
are  set  out  and  were  fully  considered  in 
Sleight  T.  This  Same  Society.  121  Iowa,  724, 
96  N.  W.  1100.  The  member  died  January 
27,  1901,  but  proofs  of  death  wa:e  not  made 
until  July  17th,  and  this  action  was  commen- 
ced August  16th  of  the  same  year.  The 
monument  benefit  was  not  due  until  six 
mouths  after  proofs  of  death  were  filed; 
hence  the  action  for  these  benefits  was  pre- 
maturely brought  Denial  of  liability  od 
the  part  of  tbe  defendant  did  not  under 
our  rule,  mature  them.  This  point  is  ruled 
by  the  Sleight  Case,  supra,  adversely  to 
plaintiffs'  contention.  Tbe  trial  court  erro- 
neously allowed  monument  ben^ts.  Plain- 
tiffs In  other  respects  failed  to  bring  them- 
selves within  the  provisions  as  to  monument 
benefits  for  the  same  reasons  as  suggested 
in  the  case  Just  referred  to. 

2.  As  to  funeral  and  death  benefits,  the 
case  turns  on  two  propositions:  First,  was 
Mrs.  Arrison  In  good  stauding  at  the  time 
of  her  death?  and,  second,  did  she  make 
such  misrepresentations  in  a  health  certifi- 
cate signed  by  her  as  a  condition  to  reinstate- 
ment for  failure  to  pay  her  assessments  in 
time,  as  will  defeat  this  action?  In  bo  far 
as  this  particular  case  is  concerned,  these 
two  questions  are  really  one;  for,  if  the 
member  was  in  good  standing  at  the  time 
she  died,  having  paid  all  the  assessments 
levied  against  her  within  propo:  time,  the 
health  certificate  will  be  out  of  the  case, 
for,  if  it  was  not  required  of  her,  the  fact 
that  she  furnished  it  and  that  it  was  false 
will  not  defeat  the  claims  of  her  beneficiaries 
under  the  certificate.  Sieverts  v.  Associa- 
tion. 95  Iowa,  710.  64  N.  W.  671.  On  the  oth- 
er hand,  if  she  was  rightiy  required  to  make 
tbe  certificate,  then,  even  If  she  paid  all  sub- 
sequent assessments  and  was  In  good  stand- 
ing. In  that  she  had  made  all  tbe  contribu- 
tions which  mi^t  lawfully  have  been  re- 
quired of  her,  defendant,  In  the  absence 
of  some  theory  of  waiver  or  estoppel  may 
rely  upon  the  misrepresentations  made  In 
tbe  health  certificate.  It  so  happens  in  this 
case  that  if  the  health  certificate  was  un- 
justifiably demanded,  the  member  was  In 
good  standing  at  the  time  of  ber  death.  On 
tbe  other  hand.  If  defendant  had  the  right 
to  demand  It  then  the  member  was  not  in 
good  standing,  and  that  Is  the  end  of  the 
case. 

Parenthetically,  we  may  say  that  there  Is 
no  doubt  of  defendant's  claim  that  the  mem- 
ber made  many  and  serious  material  mis- 
representations in  this  health  certificate,  and. 
If  tbe  case  depended  upon  this  issue  alone, 
we  should  have  no  difficulty  In  finding  for 
defendant.  But  defendant  cannot  rely  upon 
this,  unless  It  was  In  position  to  Insist  up- 
.on  tbe  members  furnishing  it  On  the  other 
hand,  when  we  go  to  the  question  of  tiie  pay- 
ment of  assessmaitB  wa  find-  defendantft 
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records  in  a  very  uncertain  and  confused 
■tate.  Some  of  them  were  made  on  the  eve 
of  trial,  .and  some  during  the  trial  of  the 
case;  and  they  do  not  In  all  cases  correctly 
state  the  facta.  Moreorer,  defendant's  wit- 
nesses, while  on  the  wltneae  stand,  did  not 
speak  with  frankness  and  without  reserve, 
bat  were  many  times  justly  rebuked  by  the 
trial  court  for  their  equivocation  and  evident 
purpose  to  conceal  the  true  facts. 

Some  things,  however,  are  clearly  shown. 
Among  others,  It  appears  tbat  acctmllng  to 
the  receipts  sent  the  member  for  assessments, 
dues,  etc,  she  was  at  no  time  delinquent. 
She  had,  not  only  daring  Ufe^  but  at  the 
time  of  her  death,  paid  all  that  could  right- 
fully be  demanded  of  her  within  the  time 
speclAed  by  defendants  plan  of  Insurance. 
Bo  tbat  def«idant  is  In  court  with  the  reecnd 
evidence  against  It,  whteh  it  attempts,  it 
is  tme,  to  explain  away;  but,  as  we  bave 
said,  in  attempting  to  make  this  e^lanatlon 
its  wltnessBs  did  not  wpeak  with  frankness. 
Moreover.  It  .  is  admitted  that  the  deceased 
monber,  or  some  one  representing  her,  paid 
tlie  defendant  ftre  assessments,  one  of  which 
we  do  not  and  need  not  conddw;  and  the 
primary  question  Is:  Is  this  all  that  she 
should  have  paid  under  her  agreement  with 
defendant  when  she  became  a  member?  If 
she  became  a  member  before  March  1, 1900, 
then  It  is  practically  conceded  that  she  has 
not  paid  all  ber  assessments,  and  was  not 
only  delinquent  at  tbe  time  of  hw  death, 
bat  defendant  may  rely  apon  the  mlsr^re- 
sentations  In  the  health  certificate  furnished 
by  ber,  for  it  bad  the  right  in  such  event  to 
demand  the  same.  It  Is  alleged  in  tike  peti- 
tion that  she  became  a  member  In  Febru- 
ary, and  this  was  admitted  In  defoidant^s 
answer.  But;  as  time  was  not  a 'material 
all^tl(m  in  the  petition,  this  statement 
with  Uie  admission  la  not  concInslveL  Oode, 
I  8618.  Time  became  material  only  when 
defoidant  pleaded  forfeiture  of  the  onHf- 
Icate  for  nonpayment  of  asnsnnaits,  and 
tiie  misrepresentations  contained  In  the 
health  certifloite.  Aa  to  tbis  there  was  not 
only  no  admission,  but  an  express  denial  ot 
the  statement  in  the  answer  that  plaintiff 
had  not  paid  all  the  assessments  required  of 
her.  The  case  was  tried  on  the  theory  that 
plaintiff  did  not  become  a  member  of  the 
defendant  society  nntll  after  March  1st; 
and,  even  IC  we  were  not  entirely  correct  on 
the  question  of  pleading,  we  sbonld  not  're- 
verse the  case,  in  view  of  tbe  manna  In 
which  it  was  presented  to  and  tried  In  the 
district  court  Had  the  question  been  rais- 
ed In  that  court  plalntlllta  might  have  amend- 
ed. If  tbey  had  minded  to  do  so,  and  tiius 
have  corrected  the  fault 

The  first  Inquiry  of  fact  then.  Is:  "When 
did  Mrs.  Arrlson  become  a  membo-T"  The 
certificate  of  membership  bears  date  Febru- 
ary 10,  1900,  but  the  evidence  shows  that  she 
was  not  admitted  to  membership  In  the  local 
lodge,  did  not  receive  the  certificate,  and  did 


not  make  the  first  payment  required  o 
until  March  3,  1900.  On  the  back  o 
certificate  Is  an  indorsement  to  the 
that  she  was  admitted  to  tbe  local 
March  8,  1900.  By  the  terms  of  defend 
constitution  and  by-laws  the  certificate 
not  take  ^ect,  nor  did  defendant  bf 
liable  thereon,  until  tbe  member  was  Inll 
Into  the  local  society,  and  taken  the  req 
obligations  prescribed  the  ritual,  au 
until  Uw  delivery  of  the  certificate  t* 
member.  It  Is  aiqparent  therefore,  that 
Arrlson  did  not  become  a  membw  until  A 
3,  1800.  It  was  also  provided  In  def^ 
arUcles  that  tbe  applicant  before  «at 
the  l,odge  room,  should  deposit  the  amov 
one  assessmedt  a  o«rtiflcate  fee,  one  qu 
ly  per  capita  tax,  and  aulwrdiiute  a 
dues.  This  the  applicant  In  this  case  d 
tbe  Sd  day  of  Uarcb.  190a  In  the  fft 
this  record  there  is  no  doubt  that 
Arrism  did  not  become  a  member  until  h 
8,  1900.  At  that  time,  she.  In  compl 
with  tbe  rales  of  tbe  society,  among 
things  paid  one  advance  asseaament  A 
time  of  b«r  ulmissiott  Into  the  society, 
assessments  had  been  made  by  defada 
meet  losses  and  other  claims  for  the 
1900;  (me  on  polldes  In  force  Februa 
1900,  and  the  other  on  polldea  In  force  li 
1,  1900.  Mrs.  Arrlson  was  not  reqnir* 
pay  either  ot  these  assessments,  tor  tbe 
reason  that  she  did  not  Income  a  me 
until  Btta  March  let  She  mis  reqaln 
tbe  rules  of  the  sodety  to  pay  one  adi 
assessment  and  defendant's  general  plat 
sdieme  provided  for  tbe  paym^t  of  adi 
assessments.  The  payment  made  by 
Arrlson  In  tills  caae  moat  have  bee 
assessment  No.  S,  In  advance  ot  ito 
One  of  defendant's  officers,  while  on  the 
ness  stand,  satd  tbat  tbe  sodety  walvai 
sessment  Na  2  from  Mrs.  Arrlson;  bn 
truth  is  that  It  was  not  entitled  to  i 
and  it  la  perfectly  clear  that  tbe  adi 
assessment  which  she  paid  most  have 
No.  8.  The  resolution  making  assessmen 
2  expressly  iwovlded  tbat  It  was  apcm  i 
bera  holding  ctttlflcates  on  Mardi  1, 
Thereafter  assessments  Nos.  8,  4,  and  6 
called  1^  the  society,  Na  8 'on  July 
Na  4  on  September  22d,  and  Na  i 
November  21,  1900.  Mrs.  Arrison  paid 
assessment  on  April  28th.  two  on  Nove 
3d,  and  on  January  24,  1901,  some  one 
aniotber  for  her,  about  which  there  la 
dispute.  These,  In  addition  to  tbe  one 
in  advance,  represent  the  assessmenta 
her  while  she  was  a  member  of  tb 
fendant  society.  As  she  oommenced  pi 
In  advance,  It  will  be  observed  from  the  i 
above  given  tbat  at  no  time  waa  she  li 
fault  In  fact  she  paid  ail  her  assessn 
In  advance,  and  befwe  they  were  duft 
other  words,  she  was  subject  to  and  1 
to  pay  assesfflnents  Nos.  8.  4,  and  S  01 
year  1900.  This  she  did.  and  within  the 
provided  by  defendant's  artides  and  by-1 
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and  she  was  at  no  time  in  default  Therefore 
no  health  certificate  could  rightfully  be  de- 
manded from  her.  Moreover,  as  we  hare 
already  aaid,  Mrs.  Arrlaon  held  receipts  from 
defendant  society  for  all  assessments  which 
defendant  now  claims  she  was  liable  for ;  but 
defendant  says  there  is  a  mistake  In  the 
nomberlDK  of  these  receipts.  We  have  gone 
over  the  testimony  on  this  proposition,  and 
are  not  satisfied  that  there  was  any  such 
mistake.  The  records  kept  by  defendant,  and 
the  receipts  Issued  by  It,  all  show  that  de- 
ceased was  a  member  In  good  standing  at  the 
time  of  her  death,  and  that  the  health  cer- 
tificate was  wrongfully  demanded.  Defoid- 
ant's  oflQcials  were  very  negligent  in  the  keep- 
ing of  their  books  and  other  papers ;  Indeed, 
they  did  not  make  some  of  them  until  the 
case  came  on  for  trial.  They  are  manifestly 
unreliable,  and  should  not  be  glvwi  control- 
ling Importance.  We  shall  not  say  more  on 
this  point.  Mrs.  Arrison  was  In  good  stand- 
ing at  the  time  of  her  death,  and  defendant 
la  in  no  position  to  rely  upon  the  mlsrepres^ 
tations  In  the  health  certificate. 

3.  Defendant  contends  that  Mrs.  Arrison 
became  delinquent  on  assessments  levied  for 
the  months  of  August  and  October,  1900,  and 
that  In  November  she  made  application  for 
reinstatement  on  account  thereof,  which  ap- 
plication was  accompanied  by  the  health  cer- 
tificate relied  upon.  As  we  have  seen,  the 
member  was  not  in  defantt  In  paying  these 
assessments.  She  paid  the  same  in  advance, 
as  she  had  the  right  to  do  under  the  provi- 
sions of  defendant's  articles.  But,  If  we 
assume  that  the  advance  assessment  paid  by 
the  member  was  for  No.  2,  we  find  that  stw 
holds  receipts  for  assessments  3,  4,  and  5, 
which  were  all  that  she  was  liable  for  In 
any  event.  Assessment  No.  8  was  reported 
paid  April  28th,  and  4  and  6  on  November 
3d, 'and  the  receipts  given  for  the  assessments 
bear  these  dates.  But  defendant  says  there 
was  a  mistake  made  In  the  numbering  of 
these  receipts  and  that  all  the  member  paid 
was  assessments  2,  3,  and  4;  one  of  them 
being  n^lected  so  long  that  a  health  c^tlfl- 
cate  for  reinstatement  was  required.  The 
testimony  on  this  point  Is  very  Inconclusive 
and  unsatisfactory.  In  order  to  so  find  we 
must  entirely  eliminate  defendant's  receipt 
for  assessment  No.  3  under  date  of  April  28, 
1900,  and  this  we  are  not  Justified  In  doing. 
So  that  under  no  theory  of  the  case  was  the 
member  delinquent  Much  more  might  be 
said  on  this  branch  of  the  case,  but  we  have 
said  enough  to  Indicate  our  views  on  the 
proposition  involved,  and  are  not  Justified  In 
farther  extending  this  opinion. 

4.  On  account  of  defendant's  denial  of  lia- 
bility, plaintiff  were  not  required  to  furnish 
the  proofs  of  loss  required  by  the  articles  and 
by-laws.  They  did  furnish  what  were  treated 
as  sufficient,  and  this  Is  all  that  was  required 
of  them. 

Ow  PlaintlKB  do  not  appeal  from  the  decree, 
which  ordered  an  assessment  upon  all  mem- 


bers of  the  association  on  January  27,  1901, 
the  date  of  Mrs.  Arrlson's  death,  for  the  pur- 
pose of  meetli^  the  indemnity  promised  by 
the  certificates  In  salt  They  say  In  argu- 
ment that  they  should  have  had  Judgment  for 
the  full  amount  of  the  certificates;  but,  not 
having  appealed,  tbey  are  In  no  position  to 
insist  upon  the  proposition.  Defendant  does 
not  complain  of  the  decree  in  this  reflect 

6.  There  are  other  reasons  why  defendant 
should  not  be  heard  to  dispute  the  validity  of 
the  certificates  and  to  deny  liability  there- 
under, which  need  not  be  discussed,  for  what 
we  have  already  said  disposes  of  the  case. 

The  court  was  In  error  In  allowing  monu- 
ment benefits,  and  In  this  respect  the  decree 
must  be  modified.  In  all  other  respects  it 
should  be  affirmed.  The  case  will  be  re- 
manded to  the  district  court  for  this  modi- 
fication/ Appellees'  motion  to  strike  ail- 
ments need  not  be  considered.  Appellant  will 
pay  all  the  costs  of  this  anteal. 

Modified  and  affirmed. 


CAMPBELL  V.  CAMPBELL  et  al. 
(Supreme  Court  of  Iowa.  Jan.  11.  1906.) 

1.  FRiirOULEKT    CONVBTAKCBS  — VOLUITTABT 

ConvBTANCB  nou  Pabbivt  to  Child. 
A  voluntary  conveyance  from  a  parent  to 
bis  child,  as  to  whom  there  may  be  presumed 
an  inducement  by  way  of  love  and  affection,  is 
constructively  frandalent  as  to  an  existing 
creditor,  unless  the  grantor  baa  remaining  after 
the  conveyance  snmcient  proper^  to  satisfy 
his  creditors. 

[Ed.  Note.— For  cases  In  point,  see  vol.  24, 
Cent  Dig.  Frandnleut  Conveyaneas,  H  829. 
847-350.] 

2.  Saui>-Bubden  or  Pboot. 

Where  a  parent  made  a  voluntary  convey- 
ance of  property  to  his  child,  the  burden  Is  on 
the  grantee  to  rebnt  the  constructive  fraud  by 
proving  that  the  remaining  property  of  the 
grantor  was  soffldent  to  satiny  the  claims  ai 
his  creditors. 

[Bd.  Note.— For  eases  in  point,  see^v^  24, 
Cent  Dig.  Fraudulent  Conveyances,  |  804.] 

8.  Sahb — Pbesxthftiohs. 

In  an  action  to  set  aside  a  voluntary  con- 
veyance alleged  to  be  fraudulent  as  to  credit- 
ors, where  It  appeared  that  execution  had  been 
Issued  on  plaintiff's  Indsment  against  the  gran- 
tor, and  It  was  returned  by  the  sheriff  with 
the  statement  that  no  property  of  the  execu- 
tion defendant  could  be  found,  the  presumption 
arose,  not  only  that  the  nrantor  then  had  no 
propo'ty  to  meet  plaintiff's  claim,  but  that 
he  had  no  sach  property  remaining  after  the 
making  of  the  voluntary  conveyance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Frandalent  CoDveyanoes,  §8  847. 
804.) 

4  BviDBNCB— PaBSUMPTiONs— Laws  of  0th- 

EB  States. 

Where  the  law  of  another  state  Is  not 
alleged  nor  proven,  it  must  be  presumed  to  be 
the  same  as  tbe  law  of  this  state. 

(Ed.  Note.— For  cases  In  point,  see  voL  20, 
Cent  Dig.  Evidence,  S  101.1 
5.  Homestead  —  BxEUFTiONS  —  Pbocekds  of 

Homestead. 

The  proceeds  of  a  homestead  are  only  ex- 
empt tor  a  reasonaU*  time,  during  which  tbtj 
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axe  held  for  the  porpow  ot  reinvesting  them  In 

another  homestead. 

[Ed.  Note. — For  cases  is  point,  Me  vol.  25, 
Cent.  Dig.  Homestead,  S  109.J 

6.  Fhattduubnt  Oonvitarces  —  AcnoN  bt 
Cbbditob— SuFnoiBNOT  or  Evidence. 

In  en  action  by  a  creditor  to  set  aside  a 
voluntary  conveyance  alleged  to  be  in  fraud  of 
creditors,  evidence  held  sufficient  to  show  that 
plaintiff  had  sufficient  property,  after  making 
the  traoBfer  in  question,  to  satisfj  the  clainw 
of  blB  creditors. 

7.  New  Tbial— BtTBPBiBE— S^mCT  or  Addi- 
tional Evidence. 

A  new  trial  on  the  ground  of  surprise  is 
properly  refused,  where  the  applicants  addi- 
tional evidence  would  not  have  required  an 
entry  of  any  different  decree. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S7, 
Cent  Dig.  New  Trial.  I  200.] 

Appeal  from  District  Court  Hardin  Comi- 
ty ;  W.  D.  Evans,  Judge. 

Action  to  set  aside  conveyances  by  L.  B. 
Campbell  to  his  children,  Frank  W.  Campbell 
and  Lulu  E.  Jadtson,  codefendant  In  this 
action,  for  fraud  as  against  plaintiff,  the 
administrator  of  the  estate  of  the  mother  of 
L.  E.  Campbell.  Decree  for  the  defendants, 
from  which  plaintiff  appeals.  AfBrmed. 

Albrook  ft  Londy.  tor  appellant  Ward  A 
Hays,  for  appellees. 

McOLAIN,  a  J.  The  mother  of  Ii.  E. 
Oampbell  died  in  New  York  In  1897,  holdlnff 
a  claim  against  bim  on  which  Judgment  was 
rendered  against  bim  In  this  state  in  the 
year  1901  for  $1,544.  This  dabn,  It  appears. 
<x1|^ated  In  1860.  The  Indebtedness  was 
denied  by  L.  E.  Campbell,  and  from  the  Judg- 
ment he  appealed  to  ttitE  court,  and  the 
Judgment  was  affirmed  in  1903.  Boim  after 
the  claim  was  first  made  against  L.  E.  Camp- 
beU  In  1807  by  the  administrator  of  hla 
mother's  estate,  he  cmTeyed  to  his  son, 
Frank  W.  Campbell.  170  acres  of  land  In 
Hardin  county  for  the  consideration  of 
fl,000  paid  In  cash  and  an  agreement  od 
the  part  of  grantee  to  pay  $000  to  his  sis- 
ter. Lulu  B.  Campbell,  now  Mrs.  Ja<ft8on, 
codefendant  in  this  action.  Aboat  the  same 
time  he  conveyed  an  80-acre  tract  of  land 
to  Luin  E  Campbell,  and  another  80-acre 
tract  to  Harry  Campbell,  subject  to  an  ob- 
llgatlMi  to  pay  $000  to  said  Lulu  E.  Campbell. 
The  land  conv^ed  to  Harry  Campbell  baa 
since  been  purchased  1^  Charles  F.  Jackson, 
husband  of  Lulu  E.,  uid,  as  JadEson  la 
shown  to  be  a  purchaser  fbr  valu^  the  con- 
veyance cannot  be  set  aside  as  to  him.  It 
appears,  however,  that  the  conveyance  to 
Frank  W.  Campbell  was  without  considera- 
tion, save  as  to  the  $1,000  paid,  and  the 
assumption  of  the  obligation  to  Lulu  E. 
Campbell  to  pay  $600,  and  the  land  Is  agreed 
to  have  been  worth  at  that  time  $35  an 
acre,  conveyance  to  Lulu  E.  Oampbell 
was  wholly  voluntary,  as  was  also  the  con- 
veyance to  Harry  Campbell,  saving  the  $500 
agreed  to  be  paid  to  Luln  B.  Campbell. 

For  appellant  it  la  contended  In  the  first 


place  that  Hun  wu  actual  tnvA  In  flieae 
conveyances  participated  in  by  the  grantees 
anch  as  to  warrant  the  court  in  setting 
them  adde;  but  we  think  tlie  allegation  of 
fraudulent  intent  la  not  made  out  To  es- 
tablish actual  fraud  the  burden  la  on  the 
plaintiff,  and  the  evidence  does  not  support 
the  claim.  Klay  v.  McKellar,  122  Iowa,  163, 
07  N.  W.  1001.  But  a  voluntary  conveyance, 
even  to  children  as  to  whom  there  may  be 
presumed  an  Inducement  by  way  of  lore  and 
QffectltHi,  is  constructlTely  fraudulent  as  to 
an  existing  creditor,  unless  the  grantw  had 
remaining  aftm  the  conveyance  sufficient 
property  to  satiafy  the  claims  of  his  cred- 
itors; and  the  burden  Is  on  the  grantee  to 
rebut  the  constructlTe  fraud  by  proving  that 
the  remaining  property  of  grantor  was  suffi- 
cient tor  this  purpose.  Elwell  v.  Walker, 
62  Iowa,  206,  8  N.  W.  64 ;  Ware  v.  Delahaye, 
95  Iowa,  667,  64  N.  W.  640;  Baxter  t. 
Hecht  98  Iowa,  581,  67  N.  W.  407;  Lloyd 
T.  Fulton.  91  U.  S.  479,  23  L.  Ed.  363. 

The  question,  of  course,  Is  as  to  the 
financial  condition  of  the  grantor  at  tlw 
time  the  convey anoea  were  made ;  but  when 
it  an^ears  snbseQuently  that  be  has  no  pn^ 
erty  remaining  suffl(dent  to  meet  the  claim 
of  a  creditor  existing  at  the  time  the  volimta- 
ry  conveyance  was  made,  It  will  be  presumed 
that  such  Insolvent  omditlm  existed  Imme- 
diately after  the  voluntary  conveyance,  un- 
less the  contrary  Is  shown.  Strong  t.  law- 
rence,  68  Iowa,  66,  12  N.  W.  74;  Tjler  v. 
Budd,  96  Iowa,  29.  64  N.  W.  079;  Seekel 
V.  Winch.  108  Iowa,  102,  78  N.  W.  821; 
Gardiner  Savings  Ins.  v.  Emerson,  91  He. 
635,  40  AtL  661.  Wh^  execution  was  finally 
teued  on  the  Judgment  of  plaintiff  against 
L.  E.  Campbell,  It  was  returned  by  the  sheriff 
with  the  statanent  that  no  propertr  of  the 
execution  defendant  could  be  tound,  and  the 
presumption  from  such  return  would  b^  ac- 
cording to  the  authorities  already  cited,  not 
only  that  he  then  had  no  propaty  to  meet 
plalntUTs  claim,  but  that  he  had  no  audi 
property  remaining  after  the  making  of  the 
voluntary  conveyance;  and  this  presumption 
is  to  be  met  and  overcome  only  by  evidence 
that  he  had  suffltdent  iwoperty  aftu  the  con- 
veyances to  meet  the  claim,  whidi  has  been 
dissipated  by  some  casualty  or  loss.  It  aeenu 
that  it  is  not  sufficient  to  show  that  by  the 
ordinary  fluctuations  in  the  valne  of  the 
property  that  which  was  at  the  time  suffi- 
cient has  subsequently  become  Insufficient  to 
extinguish  the  creditor's  claim.  Blvrell  t. 
Walker,  62  Iowa,  256,  8  N.  W.  64. 

It  appears  from  the  evidence  that  at  the 
time  these  voluntary  conveyances  were  made 
L.  E.  Campbell  was  not  indebted  otherwise 
tiian  on  this  claim  In  favor  of  his  mothtt^s 
estate,  and  he  had  remaining  the  $1,000  re- 
ceived from  his  son,  Frank  W.  GainpbelL  > 
paid  OS  port  consideration  for  the  conv^- 
ance  to  him,  a  claim  of  $600  against  one 
Hass,  wblch  was  subsequently  collected  by 
Judicial  proceedings,  and  $4,700  In  notes  re- 
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celved  In  part  consideration  of  the  sale  of 
bis  former  homestead  lo  Chicago,  and  se- 
cured by  mortgage  on  the  properly.  If  this 
personal  property  was  subject  to  the  claims 
of  creditors,  and  was  reasonably  avdllable 
witbln  the  state  for  the  satisfaction  of  his 
indebtedness  to  plaintiff,  then  be  had  ample 
means  to  meet  such  claims,  and  the  volun- 
tary c<mTeyance  to  his  children  should  not 
be  set  aside  In  satisfaction  of  his  Indebted- 
ness. Substantially  the  only  contention  with 
reference  to  this  pei«onaI  property  Is  as  to 
whether  the  $4,700  evidenced  by  notes  which 
were  a  part  of  the  proceeds  of  the  sale  of 
the  Chicago  homestead,  and  secured  by  a 
mortage  thereon,  c(Histltute  an  asset  avail- 
able to  creditors  In  this  state.  It  Is  argued 
In  behalf  of  tbe  plalntifl  that  under  the  law 
of  Illinois  the  proceeds  of  the  homestead 
are  exempt  from  the  claims  of  crMltors. 
But,  as  the  law  of  Illinois  Is  not  alleged  nor 
proven.  It  must  be  presumed  to  be  the  same 
as  the  law  in  this  state;  and  under  our  stat- 
utes and  decisions  the  proceeds  of  a  home- 
stead are  only  exempt  for  a  reasonable  time, 
during  which  they  are  held  for  the  purpose 
of  Investing  them  in  another  homestead. 
Benfaam  v.  Chamberlain,  89  Iowa,  358;  Hus- 
klns  V.  Hanlon,  72  Iowa,  87,  33  N.  W.  852; 
SchuttloCfel  V.  Collins,  98  Iowa,  S7«,  8T  N.  W. 
897,  60  Am.  St  Rep.  216.  - 

It  does  not  appear  that  at  the  time  these 
conveyances  were  made  L.  E.  Campbell  could 
have  acquired  a  homestead  if  he  had  desired 
to  do  so,  for  the  evidence  Indicates  that  he 
was  a  widower  without  family  d^endent 
upon  him.  Nor  is  there  any  indication  that 
he  bad  any  intention  of  attempting  to  ac- 
quire a  homestead.  The  proceeds  of  his 
fonnOT  homestead  were  therefore  subject  to 
the  payment  of  bis  debts.  But  It  Is  further 
argued  that  the  proceeds  of  the  homestead 
could  not  be  reached  In  this  state.  It  ap- 
pears, however,  that  be  had  the  notes  In  his 
possession  in  Hardin  county,  and  we  see  no 
reason  why  they  were  not  available  to  the 
creditor  under  an  execution.  If  L.  E.  Camp- 
bell had  attempted  to  conceal  or  withhold 
them,  he  could  have  been  compelled  by  pro- 
ceedings supplemental  to  execution  to  dis- 
close and  surrender  them  for  the  benefit  of 
bis  creditors.  There  Is  no  evidence,  how- 
ever, of  any  attempt  to  put  or  keep  them 
beyond  the  reach  of  plaintiff,  and  we  are 
Justified  In  finding  that.  If  plaintiff  had  at 
the  time  been  in  position  to  enforce  his  claim, 
It  could  have  been  satisfied  by  levying  upon 
il\ese  notes.  It  Is  to  be  borne  In  mind  that 
plaintiff  was  not  In  condition  to  enforce  tda 
claim  by  execution  until  several  years  later, 
and  in  the  meantime,  as  L.  E.  Campbell 
testified,  he  bad  lost  considerable  money  by 
speculations.  As  the  primary  Inquiry  was 
whether  L.  E.  Campbell  had  remaining,  after 
the  voluntary  conveyances  were  made  to  his 
children,  property  amply  sufficient  and  avail- 
able to  meet  his  existing  Indebtedness,  and 
ma  we  Ibid  that  be  had  such  property,  we 


concur  in  the  conclusion  of  the  trial  court 
that  plaintiff  is  not  entitled  to  have  the  eaa- 
veyances  to  the  children  set  aside. 

In  bis  motion  for  a  new  trial  plaintiff 
asked  that  he  be  allowed  opportunity  to 
show  by  additional  evidence  that  L.  E. 
Campt>elt  did  not  have,  at  the  time  the  vol- 
untary conveyances  were  made,  the  property 
disclosed  by  him  in  his  evidence,  and  it 
was  urged  that  plaintiff  had  been  taken  by 
surprise  and  could  meet  and  overcome  Camp- 
bell's testimony  If  be  were  allowed  an  op- 
portunity to  do  so.  But,  so  far  as  any 
specific  showing  was  made.  It  related  to  a 
tract  of  land  In  another  county,  which  Camp- 
bell claimed  to  have  received  from  his  son 
Harry  in  exchange  for  the  80  acres  deeded 
to  this  son,  which  we  have  in  the  prior  dis- 
cussions of  the  case  treated  as  a  purely 
voluntary  conveyance,  subject  only  to  the  ob- 
ligation to  pay  $500  to  bis  sister.  It  appears 
that  the  Introduction  of  this  evidence  would 
not  have  required  an  entry  of  any  different 
decree  from  that  which  was  entered  by  the 
trial  court.  The  attempted  showing  as  to 
evidence  to  contradict  Campbell's  testimony 
with  reference  to  the  possession  of  the  notes 
for  ^,700,  proceeds  of  the  homestead  was 
entirely  insufficient  There  was  no  showing 
that  any  such  evidence  conid  be  iffodnced, 
had  a  new  trial  been  granted. 

Under  the  record  the  decree  of  the  trial 
court  was  correct,  and  It  is  affirmed. 

WEAYEB.  J.,  takes  no  part 


MBRRIT,  ALLEN  ft  00.  T.  TORRANGB. 

(Supreme  Court  of  Iowa.  Jan.  11,  1906.) 

1.  TBtrsTS  —  Express  Tbusts  —  Pabol  Evi- 

OENCE— ADHISSIBILITT. 

A  creditor  of  a  blllng  corporation  took 
its  property  ander  an  agreement  requiring  liim 
to  sell  the  same,  pay  the  debts,  and  return  the 
balance.  Nearly  all  of  the  property  received 
by  defendant  was  personal,  and  the  real  estate 
waa  held  by  him  as  a  security  for  his  claim. 
Held,  that  though  the  statute  prohibits  the 
admisaion  of  parol  evidence  to  establlBh  a  trust, 
parol  evidence  proving  the  agreement  was  ad- 
mlssible ;  the  implied  tgnement  growing  out 
of  the  transaction  not  bdng  diflerent  fnmi  the 
express  one. 

[Ed.  Note. — For  coses  In  point,  eee  vol.  47, 
Cent  Dig.  Trusts,  f(  62-65.] 

2.  SaUE  —  TBU9IB  or  PSBSOnALTT  —  Paboz. 

Evidence. 

Trusts  of  personal  prt^erty  may  be  estab- 
lished by  parol. 

[Ed.  Note. — For  cases  In  point,  see  vol.  47, 
Gent  Dig.  Trusts,  |  62.] 

S.  Absiqnuxnts  sob  Benefit  of  Cbjeditobs— 
Aduinistbation  or  Estate  Tbansfebeed— 
Pbima  Facie  Basis  of  Settlement. 

Where  a  creditor  of  a  failing  corporation 
took  its  property  nnder  an  agreement  requiring 
him  to  sell  the  same,  pay  debts,  and  return  the 
balance,  the  invoice  of  the  property  afforded  a 
prima  facie  basis  of  settlement 
4.  Same— Loss  of  Pbopbbtt. 

Where  a  creditor  of  a  failing  ctnporation, 
who  took  Its  property  nndw  an  agreemoit  re- 
quiring him  to  seu  the  saine,  pay  debts,  and  re- 
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turn  anj  balance,  acted  In  good  faitb  and  with- 
in the  umita  of  bis  power  in  seliing  the  pioih 
erty,  he  waa  not  liable  for  any  Iom  trom  the 
invoice  ralue  thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4, 
Cent  Dig.  Aasignments  for  Benefit  of  Creditors, 
J  802.] 

6.  SaHB— <]OUFENSATIon'.  ■ 

Where  a  creditor  of  a  falling  corporation, 
who  took  its  property  under  an  agreement  re- 
qniring  him  to  sell  the  same,  pay  the  debts,  and 
return  any  balance,  hept  such  books  of  his 
transactions  aa  afforded  sufficient  data  from 
which  to  ascertain  the  relative  rights  of  th« 
[tartles,  and  there  was  nothing  to  show  that  he 
acted  in  bad  faith,  the  failure  to  keep  a  more 
complete-  system  oi  accounts  was  not  mffidant 
to  deprive  bim  of  Ills  compeDsation. 

Appeal  from  District  Court,  Linn  CSomitr; 
W.  N.  Trelchler,  Judge. 

Action  in  equity  for  an  accounting.  The 
opinion  states  the  material  facts.  Affirmed. 

Bee  102  N.  W.  166. 

BlCkel,  Crocker  &  Tourtellot,  for  qipellant. 
Redmond  ft  Stewart,  for  appellee. 

WEAVER,  J.  Plaintiff,  a  corporation,  In 
the  early  part  of  the  year  1899  was  carrying 
on  a  woodworking  plant  In  tbe  city  of  Cedar 
Rapids.  From  time  to  ttme  during  tbe  year 
and  prevIOTiB  thereto  It  had  borrowed  vail- 
ons  eoma  ot  mcmey  of  the  defendant,  tor 
which  It  executed  its  promlBSory  notes.  It 
also  incurred  other  Indebtedness,  which  ma- 
tured early  in  the  year  1899,  and  wblcb  was 
being  pressed  for  collection.  Defendant  was 
also  taking  steiM  looking  to  the  oollecttm  of 
his  money,  and  It  was  Anally  agreed  that  tbe 
condition  of  affairs  was  sucb  that  a  reoelrer 
sbonld  be  appointed.  Pursuant  to  this  ar- 
roivonent  one  Allen,  who  was  a  sto(ftbolder 
and  ofilcw  of  tbe  cwporation,  was  appointed 
receiver  In  an  action  brought  by  defendant 
against  the  company.  A  short  thne  thereaf- 
ter it  was  cmicluded  that  tbe  receivership 
was  an  expensive  affair,  and  defendant 
agreed  to  take  ovn-  tbe  property  of  tbe  cw- 
poration, sell  It  to  tbe  best  advantege,  pay 
himself  out  of  tbe  proceeds  the  amount  owing 
him  and  the  other  Indebtedness,  and,  If  any- 
thing was  left,  to  return  It  to  the  corporation, 
to  Ije  divided  among  the  stockholders  In  pro- 
portion to  their  holdings.  A  bill  of  sale  was 
accordingly  executed  to  the  defendant  under 
date  of  June  21.  1899,  but  he  did  not  take 
possession  of  tbe  property  until  about  July 
6,  1899.  At  that  time,  and  again  on  July 
17th,  invoices  were  taken  of  the  property,  to 
which  we  shall  hereafter  refer.  Defendant 
proceeded  to  operate  tbe  business  in  the  regu- 
lar way  until  October  of  tbe  year  1899,  when 
he  sold  tbe  plant  for  the  sum  of  $12,000. 
Various  of  tbe  stockholders  who  consented  to 
the  arrangement  with  the  defmdant  had 
claims  for  services  against  the  corporation, 
which,  for  the  purposes  of  the  transfer,  tbey 
agreed  to  release.  After  the  sale  of  the  pTop- 
erty  and  the  closing  np  of  the  business,  plain- 
tiff, tbrongh  ite  officers  and  agents,  demanded 
an  accounting  of  the  defendant,  but  this  be 
refused  w  n^lected  to  make,  saying  that 


nothing  was  due,  and  otherwise  denying  the 
request  This  action  was  brought  to  compel 
an  accounting.  Sundry  books  and  exhibits, 
expert  testimony,  and  parol  evidence  were 
Introduced  in  the  case,  and  the  books,  doca- 
1  mentary  evidence,  and  exhibits,  have  beoi 
certified  to  this  court  for  our  inspection. 
These  we  have  examined  In  the  light  of  the 
testimony,  and  hereafter  shall  state  In  a  gesx- 
eral  way  the  results  arrived  at 

Preliminary  to  this  Investlgatifm  is  a  legal 
proposition  advanced  by  appellee  to  the  effect 
that  plaintiff  is  relying  on  an  express  trost 
which  cannot  be  eeteblished  by  parol  testi- 
mony. This  does  not  demand  much  con- 
sideration, for  the  reason  that  the  question 
does  not  seem  to  have  been  presented  to  tbe 
trial  court,  nor  was  tbe  case  tried  on  that 
theory.  Plaintiff's  evidence  was  all  received 
wltlunft  objection,  and  the  trial  court  was 
perfectly  Justified  In  finding  plaintiff's  con- 
tention In  this  respect  correct  Moreorer, 
nearly  all  the  property  received  by  defendant 
was  Ikersonal  in  character.  Tbe  real  estate 
was  emfessedly  held  by  defendant  ss  a  se- 
curity tax  bis  Indebtednesa  Ooncedln^  tbxt 
Vbe  statute  as  to  trusts  Is  applicable  to  pw- 
sonal  i^operty,  yet  the  evidence  Is  such  as  to 
show  that  defendant  took  the  entire  property 
as  securl^  for  the  indetetodneos  owing  him, 
and  not  absolutely>  and  that  tihe  transacUon 
was  in  effect  a  mortgaga  Evidence  to  es- 
tablish soch  m  zelatlim  Is  competoit,  smd 
the  Implied  agreement  growing  out  of  soch  a 
sltnatlon  to  not  different  flrom  ttie  express 
<me  vBtm  wtaldi  plaintiff  relies.  Again,  the 
trial  court  found  that  defendant  was  a  trus- 
tee, and  from  this  no  appeal  was  taken.  Bat, 
as  we  have  exiwessly  held  t3iat  tmsts  of  per* 
sonal  property  may  be  establlsbed  by  patrol, 
we  need  not  farther  pnrsne  tbto  Inquiry. 
See  Patterson  t.  Hills.  69  Iowa,  768. 28  N.  W. 
68;  also  cases  collated  In  28  Am.  &  Bog. 
Bncy.  Law  (2d  Ed.)  87a 

We  are  tbui  brought  to  tbe  accounting 
feature  of  the  case,  which  Is  at  all  times  dlffl- 
cult,  particularly  In  this  court,  where  no 
oral  explanation  of  tbe  books  and  flgores 
may  be  given.  No  more  can  be  expected  of 
us  than  to  state  In  a  genwal  way  the  amount 
with  which  the  defendant  should  be  charged 
and  tbe  amount  to  which  he  Is  oitltled  u 
credtte.  A  number  of  counter  books.  In- 
voices, tdiecks.  ete.,  were  Introduced  In  evi- 
dence and  certified  to  this  court,  wblidi  we 
have  found  of  little  help  In  arriving  at  a 
correct  accounting.  We  shall  adopt  tbe  sim- 
ple mjettiod  of  trying  to  ascertain  defendant's 
recelpta  and  charging  him  tborewlth,  and  of 
finding  the  amount  be  paid  out  and  giving 
him  credit  therefor.  In  so  doing  we  shall 
not  extend  this  opinion  to  set  ont  In  detail 
all  the  numerous  itons  making  up  the  account 
In  controversy,  but  cont^t  ourselves  for  the 
most  part  with  a  statement  of  results.  The 
appellee  admits  having  received  the  property 
and  business  {daced  in  his  hands  to  an  ag- 
gregate snm  of  $87,007.78,  and  ttiat  If  any 
part  thereof  to  left  In  his  hand^  gfter  al- 
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lowing  all  proper  credits,  the  plaintiff  la  en- 
titled to  recover  it  The  appellant  has  fa- 
vored jm  wltb  many  different  t&eorlea  or 
plans  of  stating  tbe  account,  according  to 
some  of  which  the  total  of  appellee's  debits  Is 
someifhat  greater,  while  according  to  others 
it  is  less,  than  the  admitted  amn  above  men- 
tioned. For  Instance,  In  five  different  Btate- 
ments  counael  for  appellant  make  the  ag- 
gregate of  debits  vary  from  fS6,716.67  to 
$44,153.77,  while  the  aggregate  of  credits 
fluctuates  between  $82,919.26  and  |40,752.32. 
This  la  mentioned,  not  as  indicating  the  In- 
correctneaa  of  the  computations,  but  rather 
as  an  lUnstratlon  of  the  Inherent  difficulties 
which  cases  of  this  class  present  to  a  court 
of  review,  which  Is  placed  at  much  disad- 
vantage in  attempting  to  arrive  at  Jnst  and 
aecnrate  coQcIusiona  from  the  meager  ont- 
llues  and  vague  statements  to  be  derived 
from  the  printed  record.  We  have  examined 
the  several  computations  on  both  sides  as 
thoroughly  as  la  practicable  In  the  light  of 
the  record,  and  are  satisfied  to  accept  the 
appellee's  admission  of  $87,607.78  as  substan- 
tially correct  As  to  the  amount  for  which 
the  appellee  shall  have  credit  there  is,  per- 
haps, more  room  for  argnm^t ;  but  even 
here  the  principal  Items  claimed  by  him  are 
practically  undisputed  in  testlmtmy.  It  is 
conceded  that  he  shonld  be  allowed  to  retain 
the  amount  of  the  Indebtedness  of  the  cor- 
poration to  himself  in  full,  and  should  have 
credit  for  all  proper  expenditures  In  carrying 
on  and  managing  the  boslnees  from  the  time 
he  twA  possession  until  the  properly  was 
closed  out 

Tfaeae  items,  as  claimed  by  the  appellee, 
are: 

(1)     Psid  for  mcreliuidlM....«..M  tu.an  « 

<2)        "    "  tabor    9.Uia 

(3)  "  "  azpsiiM   i,on  n 

(4)  "    -  freight    W  46 

(&)        "    *  Iniuruoo   Ml  6S 

(8)  ■*    "  dlsooiiBti    n  M 

8)        **    *  nortmo  OB_plut   l.tte  » 
)        WW       monor  uranood  to  cor- 
poration   MB  *l 

(9)  **    ■*  mbeollUMin  bills   1.738  IS 

(UQ            •*  debt  due  vpellM   t,S98  61 

|S7.«39  S8 

Upon  this  basis,  and  without  allowing  ap- 
pellee anything  for  his  services,  there  would 
appear  to  be  In  his  hands  an  unexpended  bal- 
ance of  $168.98.  The  trial  court  found  this 
balance  to  be  $267.02,  which  sum,  with  the 
further  sum  of  $32.98  to  be  taken  from  the 
uncollected  accounts,  making  a  total  of  $300, 
was  allowed  to  the  appellee  for  his  servlcea, 
and  the  remainder  of  the  uncollected  accounts 
was  ordered  turned  over  to  the  appellant 
To  determine  the  correctness  of  these  Items 
requires  the  examination  of  a  voluminous  rec- 
ord and  the  checking  up  of  extended  ac- 
counts, the  full  exposition  of  which,  in  this 
opinion,  would  be  of  no  value  as  a  precedent 
and  we  cannot  undertake  it  It  la  sufficient 
to  aay  that  we  hare  carefully  examined  the 
conflicting  dalms,  and  that  in  our  Judgment 
tbx  several  credits  claimed  are  not  greater 
than  appellee  la  fairly  entitled  ta  Indeed, 


counsel  for  appellant  In  their  final  statement 
concede,  in  effect  the  correctness  of  these 
items,  except  the  last  one  above  mentioned. 
The  large  balance  which  they  profess  to  find 
in  appellanfa  favor  Is  derived  by  a  slight 
reduction  in  this  item  and  by  a  considerable 
Increase  of  the  debit  side  of  the  account  We 
have  taken  each  of  these  discrepancies  be- 
tween the  two  statements,  and  have  traced 
them  back  through  the  accounts,  and  in  each 
instance  have  found  that  the  alleged  increase 
of  appellee's  liability  la  based  upon  a  mis- 
apprehension of  the  record,  or  is  an  admitted 
Item  which  has  already  been  Included  and 
accounted  for  under  some  other  name.  Elim- 
inate theae  elements  of  mistake,  and  the 
difference  between  the  parties  is  Immate- 
rlaL 

We  have  not  discussed  the  appellant's  con- 
tention that  appellee  should  be  chained  with 
the  full  Invoice  value  of  all  the  property 
coming  into  his  hands.  It  is  right  that  he 
should  be  so  charged;  but  on  the  other  hand, 
the  invoice  affords  only  a  prima  facie  basis 
of  settlement  He  took  the  property  and 
business  of  a  faillDg  coucem  to  close  out  upon 
the  most  favorable  terms  to  be  reasonably  ob- 
tained. This  he  claims  to  have  done,  and 
the  evidence  tends  to  sustain  his  contention. 
If  he  has  acted  in  good  faith,  and  kept  within 
the  limits  of  the  power  expressly  or  implied- 
ly conferred  upon  him,  he  is  not  bound  to 
make  good  any  loss  or  shrinkage  ibrom  the 
invoice  estimate  of  Its  value.  It  la  also 
argued  that  appellee  did  not  keep  a  com- 
plete and  satisfactory  system  of  accounts, 
and  therefore  all  the  presumptions  should  be 
against  him,  and  be  should  be  denied  com- 
penaation  for  his  service.  There  may  readi- 
ly be  circumstances  of  such  gross  incompe- 
tence or  negligence  in  the  admlnlatratlou  of 
a  truat  as  will  call  for  an  application  of  the 
rule  here  insisted  upon,  but  we  are  well  con- 
vinced that  this  is  not  such  a  case.  The  ap- 
pellee's books  are  not  as  full  and  specific  aa 
could  be  desired;  but  they  are  not  mislead- 
ing, and,  in  a  general  way,  afford  sufficient 
data  from  which  to  ascertain  the  relative 
rights  of  the  parties.  Courts  of  law  and 
equity  are  organized  to  ascertain  the  truth 
of  litigated  matters,  and  to  apply  remedies 
which  shall  aa  near  as  possible  secure  to 
each  litigant  the  full  measure  of  his  right 
If  this  end  can  be  obtained  without  the  Im- 
position of  penalties  or  indulgence  In  pre- 
sumptions, which  may  or  may  not  be  In  ac- 
cordance wltb  trutli,  the  purpose  of  the  law 
is  satisfied,  and  none  may  complain.  We  find 
nothlt^  in  the  record  to  Indicate  bad  faith 
on  part  of  the  appellee.  He  seems  to  have 
wound  up  the  appellant's  business  with  rea- 
sonable success.  Practically  universal  ex- 
perience shows  that  an  insolvent  business 
which  attempts  to  liquidate  through  the 
hands  of  a  receiver  or  trustee  suffers  very 
material  loss,  no  matter  how  carefully  or 
conaeioitioaB^  it  may  be  admlnlatered.  Ap- 
pellee's manacement  wm  socceestnl  above 
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tbe  average  of  such  cases,  and  we  see  no 
good  r»son  why  be  should  be  denied  com- 
pensatlon  for  hla  work. 

We  are  satisfled  that  tbe  decree  appealed 
from  effectuates  substantial  justice,  and  It 
Is  affirmed 


HSIALD  T.  WBSTBBN  UNION  TBLB- 
OBAPH  CO. 

(Supreme  Court  of  Iowa.   Jon.  11,  1906.) 

1.  Teleobafhs  and  Tblkphones— Delay  in 
Deliverino  TsLEaBAM— Petition— An sweb 
—Evidence. 

Where,  in  an  action  against  a  telegraph 
company  for  delay  In  delivering  a  message, 
the  petition  did  not  alle^  the  service  of  notice 
of  claim  for  damages  within  00  days  from  the 
time  of  the  accrual  of  tbe  cause  of  action,  as 
expressly  required  by  Code,  |  2164,  and  the 
answer  was  a  general  deidal,  a  notice  of  a 
claim  for  damages,  showing  service  within  60 
days,  was  Inadmissible,  because  not  within  the 
issues. 

2.  TRIAI^lNBTBtTOnONS— PKEPOKDCRAncB  09 
Evidence— Definition. 

Where  six  witnesses  testified  in  favor  of 
one  party,  and  three  In  favor  of  the  adverse 
party,  an  instractlon  defining  a  preponderance 
of  the  evidence  as  the  greater  weight  thereof, 
"and  necessarily  the  greater  namber  of  wit- 
nesses," was  misleading. 

[Qd.  Note. — For  cases  in  point,  see  46, 
Gent.  Dig.  Trial,  H  648,  650.T 

3.  Telegbafhs  and  TELXPHONEa— Delay  xn 
Delivering  Mebbaoe  ~  Vebdict  —  Motion 
IN  Abkesi^Insotmcieht  PBriTioN— Fail- 
use  TO  AUEND. 

Where,  in  an  action  against  a  tel^aph 
company  for  delay  In  delivering  a  message, 
plaintiff  did  not,  on  a  motion  in  arrest,  after 
v«'dict,  based  on  tbe  insufficiency  of  the  peti- 
tion, because  not  alleging  the  service  of  notice 
of  a  claim  for  damages,  as  expressly  required 
by  Code,  i  2164,  offer  to  amend  the  petition, 
as  expressly  authorized  by  section  3760,  by  al- 
leging service  of  notice,  as  shown  by  a  notice 
improperly  admitted  In  evidence,  the  overrol- 
Ing  of  the  motion  was  erroneous. 

Appeal  from  District  Court,  Cedar  County ; 
W.  O.  Thompson,  Judge. 

Action  to  recover  damages  for  falling  to 
properly  deliver  a  telegram.  Trial  to  Jury, 
and  verdict  and  judgment  in  favor  of  plain- 
tiff. Defendant  appeals.  Reversed. 

Walsh  Bros,  and  Geo.  H.  Fearecms,  fOr  ap> 
pellant  Wright,  Leach  ft  Wrlgbt.  for  ap- 
pellee^ 

BISHOP,  J.  1.  The  petition  filed  by  plain- 
tiff did  not  allege  the  service  of  notice  of 
claim  for  damages  withii)  60  days  from  the 
date  on  which  the  alleged  cause  of  action 
arose,  Septembo*  6, 1903,  as  required  by  Code, 
§  2164.  The  answer  was  a  general  denial.  On 
the  trial  plaintiff  offered  In  evidence  a  notice 
In  writing  of  claim  for  damages,  with  return 
indorsed  thereon  showing  service  on  the  de- 
fendant as  of  date  November  4,  1903.  To 
this  the  defendant  objected  as  incompetent, 
Immaterial,  and  not  within  the  issues.  The 
objection  was  overruled,  and  tbe  notice  ad- 
mitted. This  was  error.  The  defendant  was 


In  court  to  answer  to  the  matten  pleaded 
In  tbe  petition,  and  nothing  more.  Eigiatj 
T.  Insurance  Co.,  48  Iowa,  687. 

2.  Among  other  InstructlaDS  glTsa  by  tbe 
court  on  its  own  mothm  was  the  following: 
"The  burden  of  proof  Is  on  tbe  plaintiff,  and 
before  yon  will  be  warranted  In  flndim  a 
verdict  (In  his  ta.Yta)  he  mnst  satisfy  yon  by  a 
fair  iffepondenmce  of  tbe  evldoioe,  ete:  By 
a  preponderance  of  the  evidence  ts  meant  the 
greater  wel^t  or  value  of  the  same,  and 
necessorfly  the  greater  number  of  wUneMaee." 
The  Italics  axe  onra.  That  tbe  Instmetlon 
was  erroneous  cannot  be  doubted.  Such  Is 
conceded  by  ooniuel  for  appellee.  It  Is  prob- 
able that  snne  word  or  words  w«e  otnltted 
by  acddoit  or  orerslght,  bat,  bowerar  this 
may  be,  we  cannot  say  that  the  Jnry  were 
not  misled,  especially  as  six  witnesses  teatl- 
fled  In  favor  of  plaintiff  and  but  Uiree  In 
favor  of  defteidant  Klnyon  t.  Railway,  118 
Iowa,  348,  02  N.  W.  40,  96  Am.  St  Bep.  882. 

8.  After  verdict  tbe  defendant  filed  a  mo- 
tion In  arrest  of  Jodgment;  one  of  tbe  gronnds 
being  that  tbe  avmnrata  ot  the  petttkm  did 
not  entitle  plaintiff  to  any  relief,  Car  tbat 
there  was  no  allegation  of  prdlmlnaiy  seir- 
ice  of  notice  upon  the  defendant,  as  required 
by  law.  Such  motion  was  ovarmled.  Aa  the 
evidence  in  respect  of  tbe  notice  served  was 
improperly  In  tbe  record,  and  aa  plaintiff 
did  not  offer  to  amend  his  pleading,  as  be 
mlgjit  well  have  dtme,  under  tbe  provisions 
of  Code,  S  8700,  the  motion  should  have  been 
sustained.  Alhers  v.  Tel^raph  Co.,  06  Iowa. 
61,  66  N.  W.  1040;  Decatur  v.  Slnqison.  115 
Iowa,  849,  88  N.  W.  839. 

For  tbe  errors  pointed  out,  tbe  Jndement 
mnst  be  reversed,  and  a  new  trial  awarded. 

Reversed. 


BLUMBNTHAL  v.  UNION  BLBCTRIO 
CO. 

(Snpreme  Court  of  Iowa.  Jan.  11,  19061) 

1.  CABBIBBS  —  INJUHES  TO  FASaBHeEBS— AC- 
TIONS—BVl  DEN  CE. 

In  an  action  against  a  street  railroad  tot 
the  death  of  a  passenger,  who  jumped  from  the 
car  In  an  excess  of  fright  on  seemg  apparent 
electrical  disturbances  at  the  front  end  of  the 
car,  where  the  evidence  was  not  cooclnaive  aa  to 
whether  it  was  the  electrical  display,  or  that  con- 
nected with  the  high  rate  of  speed  and  roddng 
motion  of  the  car,  which  induced  deceased  to 
Jump,  evidence  of  the  rocking  motion  of  the  car 
and  of  irregularities  in  the  track  was  admissible, 
not  only  on  the  issue  of  the  railroad's  negligence 
in  causing  the  electrical  disturbance,  out  as 
showing  an  ]ode[>endent  ground  of  negligence. 

2.  Appeai^Review— Habulebb  FBBOifc  An 

MISSION  OF  BVIDBNOB. 

In  an  action  against  a  street  railroad  for 
the  death  of  a  passenger,  the  admission  In  evi- 
dence of  rules  of  the  railroad  r^ulating  the 
speed  of  its  cars  and  requiring  stops  at  specified 
points  was  not  prejudicial  to  defendant,  wbwc 
the  rules  did  not  require  a  higher  degree  of  care 
than  is  imposed  by  law,  and  their  effect  was 
properly  limited  by  an  instruction. 

3.  Sake— Withdrawal. 

In  an  action  against  a  street  railroad  for 
the  dsath  ot  a  pssssngw,  tlis  admission  of  tri- 
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deuce  as  to  the  speed  of  the  car  on  which  the 
accident  occurred  at  a  different  time  and  place 
than  the  one  in  qaevtion  was  not  reversible 
error,  where  it  w«>  withdrawn,  and  the  jury 
were  directed  not  to  owuBlder  it,  and  no  prejti- 
dice  appeared  to  ban  reaolttd  Crom  tta  tntnh 
duction. 

4.  CABBIXBflh— DDTm  TOWAMDB  PA8SBIfan»- 

Bmploticbnt  or  Coufrbnt  Sebvahtb. 
A  street  railroad  company,  engaged  in  op- 
erating cars  by  electricity,  must  employ  men  of 
experience  and  competency,  and  its  failure  to 
do  so  is  n^ligence. 

[Ed.  Note.^ — For  cases  In  point,  see  ToL  9^ 
Gent.  Dig.  Carriers,  H  lll&-n260 

6u  SJUfK  —  Aonoira  —  AD1IIB8IBIUTT  or  Evi* 

DENCB. 

In  an  action  against  a  street  railroad  for 
the  death  of  a  passenger,  who  jumped  from  the 
car  on  Hsliv  u  apparent  electrical  dlstnrbance 
In  the  forward  end  of  the  car,  evidence  that  the 
conductor  of  the  car  became  frightened,  and 
joimted  before  deceased  did,  was  competent  to 
alKtw  negligence  in  operating  the  car  with  an 
incompetent  conductor  In  charge  of  it. 

6.  TbIAI/— iNBTBUCriOHS— CowmticTiOH. 

In  an  action  against  a  street  railroad  for 
the  death  of  a  passenger,  a  charge  tliat  it  was 
the  daty  of  defendant  to  transport  deceased 
safely  was  not  misleading,  as  a  chai^  that 
defendant  was  an  Insurer  of  the  safety  of  its 
pasaengen,  in  view  of  other  porti<ms  of  the 
same,  and  of  other  instructions  in  which  the 
measore  of  defendant's  duty  was  properly 
stated. 

7.  Cons— AppBAif— Unnbcessabt  Abotbaot. 

The  cost  of  printing  an  unnecessary  addi- 
tional abstract  filed  by  appellee  and  of  appel- 
lant's denial  of  the  same,  and  tlie  cost  of  certi- 
fying the  record  in  such  case,  will  be  taxed  to 
appellee,  although  Uie  Judgment  is  affirmed. 

[Ed.  Note^For  cases  in  point,  bm  vol.  18, 
Cent  Dig.  Costs,  H  96S-072.] 

Appeal  from  District  Court,  Dnbnqne 
Coanty;  M.  C  Hathews,  Judge. 

Snit  to  recover  damages  for  the  death  of 
Mrs.  Delia  Blnmenthal.  There  was  a  judg- 
ment for  the  plaintiff,  from  wblcb  the  de- 
fendant appeals.  Affirmed. 

Hnrd,  Lenehan  &  Kieeel  and  Matthews  & 
FraDtzen,for  appellant  McCarthy,  Kenllae 
&  Boedeli,  for  appellee; 

SHBRWIN,  J.  The  defendant  operated 
an  electric  street  railway  In  the  city  of 
Pubaque,  and  the  deceased  was  a  passenger 
on  its  car  No.  S4,  which  at  the  time  In  ques- 
tion was  rapidly  descending  a  steep  grade 
on  Dodge  street.  Flashes  of  Ore,  accompa- 
nied by  smoke  and  hlsBlng  noise,  appeared 
around  the  forward  switch  in  the  car,  where- 
upon the  deceased  and  others  Jumped  from 
the  car.  In  alighting,  the  deceased  received 
Injuries  which  caused  her  death  soon  there- 
after. The  court  admitted  testimony  tending 
to  show  that,  immediately  before  and  at  the 
time  the  flre  appeared,  the  car  was  running 
at  a  high  rate  of  speed,  and  that  It  had  a 
roclclDg  or  bouncing  motion,  and  also  that 
the  track  was  uneven.  The  defendant  asked 
that  such  evidence  be  limited  tx>  the  question 
of  its  negligence  In  causing  the  flre;  the  court 
refused  to  BO  limit  It  and  error  Is  predicated 
on  the  mlfaig.  It  Is,  of  course,  possible  that 
the  deceased  may  have  left  the  car  solely  on 


account  of  the  flre,  but  the  evidence  is  by  no 
means  conclusive  on  this  point.  Her  action 
may  have  been  Influenced  by  the  combination 
of  si>eed  and  flame,  for  both  of  which  the  de- 
fendant may  have  been  liable.  No  one  can 
say  deflnitely  as  to  this.  It  was  a  question 
for  the  Jury  to  determine  from  all  of  the 
facts  and  circumstances  surrounding  her  at 
the  time,  and  It  was  therefore  entirely  proper 
to  submit  for  Its  consideratioQ  all  of  those 
facts  and  circumstances.  See  Eginoire 
County,  112  Iowa,  559,  84  N.  W.  758. 

Certain  rules  of  tbe  defendant  regulating 
the  speed  of  its  care  downhill  and  requiring 
stope  at  specified  points  were  admitted,  over 
the  defendant's  objection.  No  p<Msible  prej- 
udice could  have  resulted  from  their  con- 
sideration by  the  jury.  They  did  not  require 
a  higher  degree  of  care  than  is  imposed  by 
law,  and,  ftirtber,  their  effect  was  properly 
limited  by  an  instruction.  Hart  v.  Railway 
Co.,  109  Iowa,  631,  80  N.  W.  662. 

Evidence  as  to  the  speed  at  which  the 
same  car  had  been  run  at  a  different  time 
and  place  was  admitted,  but  It  was  after- 
ward withdrawn,  and  tbe  Jury  directed  not 
to  consider  It  No  prejudice  apitears  from 
the  introduction  of  the  testimony,  and  we 
win  not  reverse  on  account  thereof.  State 
V.  Booth,  121  Iowa,  710,  97  N.  W.  74;  State 
V.  Helm,  97  Iowa,  382,  66  N.  W.  751. 

There  was  evidence  tending  to  show  that 
when  the  flre  appeared  the  conductor  of  the 
car  became  frightened  and  Jumped  from  the 
car  before  the  deceased  did,  and  that,  while 
the  motoneer  remained  at  his  post  he  said 
nothing  to  quiet  the  alarm  of  the  passengers. 
The  defendant  asked  that  this  evidence  be 
considered  only  on  the  question  of  the  negli- 
gence of  the  deceased  In  leaving  the  car 
when  she  did,  but  the  request  was  refused, 
and  we  think  rightly  so.  It  was  certainly 
competent  to  show  any  act  of  negligence  on 
the  part  of  the  appellant  that  produced  a 
condition  apparenUy  dangerous  to  passen- 
gers; and.  If  the  conductor  abandoned  the  cat- 
because  of  his  incompetency  to  deal  with  the 
condition  then  existing,  or  because  of  his 
Inexperience,  it  was  matter  for  the  jury  to 
consider  In  determining  whether  the  appel- 
lant was  negligent  in  the  operation  of  that 
particular  car  at  the  time.  The  degree  of 
care  demanded  by  the  law  in  cases  of  this 
kind  requires  the  employment  of  men  of 
experience  and  competency,  and  a  failure  In 
this  respect  Is  negligence.  Electricity  Is  a 
dangerous  agent  and  its  use  must  be  attend- 
ed with  the  highest  degree  of  care  and  skill. 
But  notwlttistandlng  this,  there  may  be  un 
ap[>earance  of  great  danger,  when  in  fact 
there  Is  no  dang^  at  all.  It  may  be  negli- 
gence, therefore,  to  place  In  charge  of  a  car 
a  person  wttose  experience  and  competency 
are  so  limited  that  be  does  not  know  whether 
the  danger  Is  real  or  only  apparent  Scott 
V.  Telephone  Co.,  126  Iowa,  524,  102  N.  W. 
432;  Baldwin  v.  Railway  Co.,  68  Conn.  567,  . 
37  Atl.  418;  Crlsman  t.  Railway  Co.,  110  La. 
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040.  34  South.  718.  02  L.  B.  A.  747.  If  an 
«q>erlenced  and  competent  conductor  would 
have  understood  the  real  condition  when  the 
fire  appeared,  and,  exercising  the  care  re- 
anlred  by  law,  would  hare  remained  In  the 
car,  and  so  far  as  ponlble  would  have  pre- 
Tented  the  departure  therefrom  of  the  de- 
ceased, the  evidence  complained  of  was  com- 
petent on  the  question  of  the  appellant's 
negligence  In  operating  the  car  with  that 
conductor  in  charge  of  It:  Complaint  is 
made  because  ertdence  was  received  tend- 
ing to  show  the  Inexperience  and  incompe- 
tency of  the  conductor.  What  we  have  al- 
ready said  disposes  of  the  material  question 
Involved,  for  the  court  Instructed  that  such 
evidence  would  be  Immat^ul,  unless  It  was 
found  that  such  Incompetency  caused  or  con- 
tributed to  the  Injury, 

For  reasons  heretofore  stated,  th^ '  was 
no  error  In  refusing  Instructions  twf>,  three, 
and  four  asked  by  the  appellant.  The  is- 
sues were  not  concisely  stated  In  the  general  In- 
struction thereon,  but  no  prejudice  resulted 
therefrom  because  of  the  other  instmctloDB.  In 
am  of  the  Instructions  the  court  said  that  it 
was  the  duty  of  the  dtfendant  to  tnuwport 
the  deceased  safely,  and  this  is  complained 
of.  But  in  the  same  connection  and  Instruc- 
tion It  was  said  that  It  was  its  dutgr  "to  ex- 
ercise the  highest  d^ree  of  skill  and  fore- 
sight to  protect  the  safety  of  passengers,"  and 
that  It  was  "liable  for  n^lgence  In  respect 
thereto."  The  Instruction  as  a  whole,  and 
other  luBtructlons,  stated  the  correct  rule, 
and  a  Jury  of  average  Intelligence  could  not 
have  understood  therefrom  that  the  defend- 
ant was  an  Insurer  of  the  safety  of  Its  pas- 
sengers. Hotcfaels  V.  Railway  C3o.  (Iowa)  lOS 
N.  W.  779:  Root  V.  Railway  Co.,  118  Iowa, 
075,  8S  N.  W.  904;  Pershing  t.  Railway  Co., 
71  Iowa,  501,  S2  N.  W.  488.  Other  Instmc- 
tions  are  criticised,  but  we  find  nothing  there- 
in requiring  a  reversal  of  the  case.  Nos.  15 
find  20  do  not  In  our  Judgment  say  that  It 
was  the  absolute  duty  of  the  conductor  to 
remain  on  his  car  and  to  ke^  the  deceased 
thereon.  They  were  bot3i  as  favorable  to 
the  appellant  as  It  could  ask.  Complaint  Is 
also  made  of  two  or  three  other  mattors,  but 
a  careful  examination  of  the  record  con* 
vlnees  us  that  the  case  was  tried  without 
prejudice  to  the  defendant,  and  that  It  should 
be  affirmed. 

The  appellee's  additional  abstract  was  un- 
necessary, and  the  appellant's  motion  to  tax 
to  the  appellee  the  cost  of  printing  it,  and 
the  cost  of  printing  the  appellant's  denial  of 
the  same,  and  the  cost  of  certifying  the 
record,  Is  sustained. 

The  Judgment  Is  affirmed. 


CRART  V.  KURTZ  et  al. 
(Supreme  Court  of  Iowa.  Jan.  13,  1900.] 

1,  PaBTIES— InTEBVENTtON— Pl^ADINO. 

Code.  1 8459,  declares  that  ever;  action  must 
be  prosecuted  in  the  name  of  the  real  party  In 
interest,  and  section  8476  provides  that  no  a<> 


tlon  shall  abate  by  the  transfer  of  any  Interest 
therein  durlns  Its  prndem?,  and  new  parties 
may  be  broufht  in  as  may  be  necessary.  Held. 
that  where,  pending  a  suit  to  sat  aside  certain 
frandulmt  conveyances,  the  debtor  was  dedared 
a  bankrupt  and  a  trustee  appointed,  It  was  not 
necessary  to  the  proper  suDstitotion  «f  such 
trustee  as  idalntiff  that  a  sopplemMiial  patitUni 
be  filed,  since  the  order  permitting  hhn  to  be 
substituted  determined  his  legal  capacity  to  nie, 
and,  in  the  absence  of  any  subsequent  questioii 
as  to  the  correctness  of  such  mlinc,  it  would 
be  regarded  as  final. 

2.  FBAUnULXNT  OOHVKTASOBS— INSOLVEHCT. 

In  a  suit  to  set  aside  an  alleged  fraudulent 
conveyance,  it  is  not  necessary  that  plaintiiF 
all^e  or  prove  the  debtor's  insolvency  at  the 
time  be  executed  the  conveyance,  though  sncfa 
fact  is  material  as  bearing  on  the  purposea  of 
the  conveyance. 

[Ed.  Note. — For  cases  In  point,  see  vol.  24, 
Cmt.  Dig.  Fraudulent  Conveyances,  {  ISS.] 

8.  Same— yoLUNTABT  Convetakck. 

A  voluntary  conveyance,  which.  If  allowed 
to  stand,  will  defeat  the  collection  of  an  in- 
debtedness AHaHny  at  the  time  It  was  made, 
because  of  the  present  Insolvency  of  the  debtor, 
is  presumed,  in  the  absence  of  evidence  to  the 
contrary,  to  have  been  executed  for  the  purpose 
of  defrauding  such  creditor. 
4.  Saue— BusDEN  or  Proof. 

Where  a  debtor  executed  a  conveyanfie  of 
certain  land  to  his  wife,  the  effect  of  which,  if 
allowed  to  stand,  would  be  to  defeat  the  col- 
lection of  an  indebtedness  existing  at  the  time, 
the  burden  was  on  the  wife  to  show  that  her 
huid)and  retained  ample  means  after  the  con- 
veyance to  satls^  all  his  debts,  and  that  the 
gift  was  not  unreasonable  in  view  of  hia  finan- 
cial condition. 

[Bd.  Note. — For  cases  in  point,  see  voL  24. 
Gait.  Dig.  FranduloU  Coav^aneaa,  H  802, 
804.] 

6.  BANKBUPTOT—FnAUDDUCNT  COHVBTAllCB— 

Action  bt  TBtrsTEB— Claius— JnooHEi^fTS. 

Creditors  of  a  bankrupt  being  deprived  by 
Bankr.  Act  Jaly  1,  1808,  c  5417?  11.  30  Stat. 
549  [U.  S.  Comp.  St.  1901,  p.  8420],  of  the  right 
to  sue  and  obtain  Judgment  on  their  claims 
pending  bankrupt!?  proceedings,  and  no  au- 
thority being  conferred  on  the  trustee  In  whom 
all  rights  the  creditors  had  to  vacate  fraudulent 
conveyances  by  the  bankrupt  are  vested  by  sec- 
tion 70.  30  Stat  565,  566  [U.  8.  Oxnp.  St. 
1901,  p.  3452],  to  prosecnte  creditors'  claims  to 
Judgment,  the  reduction  of  such  claims  to  judg- 
ment is  not  a  ctmdition  precedent  to  the  trustee  s 
right  to  set  aside  an  alleged  fraudulent  transfer 
of  the  bankrupt's  property. 
6.  Same— AfPBOvED  Claims— Existencb. 

Bankr.  Act  July  1,  1898,  c.  541,  f  S7,  30 
Stat.  500,  C61  (U.  S.  Oomp.  St.  1901,  p.  84441. 

j>ravlde8  for  the  proof,  adjudication,  and  al- 
owance  of  the  claims  of  creditors,  and  section 
65  directs  the  declaration  of  divid^ds  "on  all 
allowed  claims."  Held  that,  since  a  baokrapt's 
trustee  was  only  required  to  pay  dividends  ^*on 
allowed  claims,  he  was  not  entitled  to  main- 
tain a  suit  to  set  aside  an  alleged  fraudulent 
conveyance  by  the  bankrupt  for  the  purpose  of 
obtaining  funds  with  which  to  pay  claims,  in 
the  absence  of  proof  that  any  claims  had  been 
established  against  the  bsnkrupt's  estate. 

Appeal  from  District  Court  Marshall  Comi- 
ty ;  Obed  Caswell,  Judge. 

Action  to  set  aside  a  ccnveyance  as  firandn- 
lent  Deorce  as  prayed.  The  d^oMlant 
Teresa  Kurtz  appeals.  Reversed. 

Anthony  a  Daly  and  Boardman,  Aldrt<^  & 
Lawrence,  for  appellant  Meeker  A  Meeker„ 
for  wpellee. 
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LADD^  J.  Suit  wu  begtm  by  CbsrlM  A. 
BoGkwaU  and  F.  S.  Wldl,  credltora  of  Jneph 
KurtE.  on  August  20,  ;L903,  to  enforce  caa- 
tribotltm  by  tbe  latter  as  co-«urety  wltb  them 
on  certain  promissory  notes  of  the  Knrti 
Wagon  Company  wbicb  Qiey  bad  paid.  Be- 
sides judgment  tot  Korts'a  pro  rata  abar^ 
plalntUte  prayed  that  a  certain  conv^ance 
of  abont  206  acrea  of  land,  ezecntod  Augmt 
11.  1902,  by  Kwtz  tx>  his  wife  Teresa,  be 
set  aside  and  the  Judgment  be  enforced 
against  the  same.  Tbe  defendants  filed  sepa- 
rate snswero  October  20.  1003,  and  on  Jan- 
uary 11.  1904,  Qeo.  EL  Crary,  as  tniatee  In 
banlunptcy  of  tbe  estate  of  Joseph  Kurtz* 
moved  that  he  be  substituted  as  party  plain- 
tiff in  the  suit  Instead  of  Buckwald  and  WldL 
Attached  to  the  motion  was  a  copy  of  a 
petition  to  tte  rtferee  In  bankruptcy,  pray- 
ing tor  auttiorlty  to  prosecute  tbe  suit  to 
the  end  that  tlu  lloi  and  security  acquired 
by  these  credltws  be  preserred  tor  the  bene- 
fit of  the  estate,  and  tbe  order  of  the  referee 
directing  tbe  trustee  to  procure  blmself  to 
be  substituted  as  plaintiff  and  prosecute 
tbe  case.  Tbe  court  suatalned  the  motion, 
and  ordered  that  "Geo.  B.  Crary,  trustee 
In  bankruptcy  is  substlttttBd  party  plaintiff." 
But  no  amendment  to  tbe  petition  nor  sup- 
plemental  pleading  was  filed,  and  for  this 
reascm  aiipellant  Insists  that  plalntUTs  peti- 
tlmi  should  have  been  dismissed.  Section 
of  the  C3ode  declares  that  "every  action 
must  be  prosecuted  in  tbe  name  of  tlw  real 
party  In  interest,"  and  section  3476  that  "no 
action  sball  abate  by  the  transfer  of  any 
interest  tiiereln  during  Its  pendency,  and 
new  i>arties  msy  be  tffought  In,  as  may  be 
necessary."  The  method  of  bringing  In  new 
parties  la  not  pointed  out,  but,  where  the 
cause  of  action  has  beat  transferred,  this 
is  ordinarily  by  motion  of  the  party  desir- 
ing to  be  substituted  as  plaintiff.  Ferry  t. 
Page,  8  Iowa,  4S6;  Undsey  t.  I4nd8ey.  28 
Oa.  160 ;  Chicago  Legal  News  Co.  t.  Browne, 
103  in.  817;  Firman  v.  Bateman,  2  Utah, 
268:  20  Ency.  of  F.  ft  P.  lOSO.  And,  as  a 
general  rule,  tbe  substituted  party  takes  up 
the  iffosecution  or  defense  at  the  point  where 
the  OTlglual  party  left  It  assuming  the  bur- 
A&aa  as  well  as  receiving  tiie  benefits.  Blxby 
T.  Blair,  66  ^a,  416,  9  N.  W.  318 ;  Fannon 
T.  SoblnaOn.  10  Iowa,  272  ;  20  Ency.  P.  ft 
P.  1061. 

There  is  some  difference  of  opinion,  bow- 
ever,  as  to  whether  any  additional  pleading 
Is  easentlaL  In  Campbell  v.  West,  93  CaL 
ess.  28  Pa&  219,  a  supplemental  pleading  was 
held  to  be  necessary,  and  In  Ford  v.  Bushard, 
116  CaL  273,  48  Pac.  119,  the  court  adjudged 
that  "the  assignee  Is  entitled  to  be  substituted 
upon  a  showing  of  probable  cause,  but  tbe 
defendant  la  not  thereby  precluded  from 
denying  such  assignment ;  and.  if  he  does  so, 
the  fttct  must  be  determined  by  tbe  pr^n- 
derance  ot  evidence,  as  In  the  case  of  other 
issues."  But  In  Campbell  v.  Irvine,  17  Mont 
476,  43  Paa  628,  the  court  construing  a 


Btetnte  (tf  that  state,  approved  a  ruling  that 
the  action  might  be  continued  by  the  soc- 
cessw  in  biterest  without  addltlonal  pleading. 
In  Virgin  v.  Brubaker,  4  Nev.  31,  after  a 
careful  consideration  ot  tbe  question,  the 
court  concluded  that!  as  the  substitution  Is 
with  the  original  plalntUTa  consent  sap- 
plementel  pleadli^  are  unnecessary,  saying: 
"Usually  an  assignee  must  all^e  and  prove 
tbe  assignment  to  sustain  an  action  In  fala 
own  name.  If  It  were  not  so,  a  pretended 
assignee  might  xecovex  a  Judgment  and 
afterwards  the  orl^nal  owner  of  the  claim 
recover  a  second  Judgment  for  the  same  de- 
mand. But  this  could  not  be  In  the  case 
where  the  original  plaintiff  assents  to  tbe 
substitution.  The  Issues  are  between  tbe 
original  parties,  and  no  change  of*  pleading 
is  required.  If  the  Judgment  goes  for  plain- 
tiff, it  is  simply  entered  up  In  the  name  of 
tbe  assignee,  instead  ot  being  entered  for 
the  original  plaintiff,  and  then  assigned  after 
Judgment  as  it  would  have  been  under  the 
old  practlcfr"  In  Smith  v.  Zallnskl,  94  N. 
T.  619,  the  court  In  cmstrulng  the  statutes 
<a  ttiat  state  bM  that  unless  the  court  in 
ordering  substitution  directs  the  amendment 
of  die  pleadings,  the  rlg^t  to  be  substituted 
cannot  thereafter  be  ndsed.  It  Is  not  to  he 
doubted  that  ta  every  case  the  defoidant  is 
entitied  at  scnne  time  and  In  amue  way  to 
contest  i'  be  shall  please,  the  title  of  the 
transferee,  but  If  he  Is  granted  that  oppor- 
tunity, he  has  no  right  to  complain.  If  re- 
fused it  a  second  time.  Such  a  tttauter  of 
Interest  iB  usually  a  tonnal  matter  In  which 
the  dtf&ndant  has  no  concern,  except  to  be 
protected  from  a  double  claim.  In  all  other 
respecte  tiie  Issues  In  litigation  ordinarily  re- 
main unchanged,  and  they  only  are  to  be 
tried.  The  application  for  substitution  raises 
the  Issue  as  to  whether  there  has  been  a 
change  of  ownership  such  as  Is  alleged,  and, 
unless  this  Is  admitted.  It  must  be  eeteblisbed 
by  competent  evidence  before  the  order  ot 
substitution  will  be  entered.  Ohisholm  v. 
aitherall.  12  Hlnn.  375  (GU.  261) :  Smith  v. 
Harrington,  3  Wyo.  608,  27  Fac.  808;  Kemper 
V.  King,  11  Mo.  App.  116;  Smith  v.  Zallnskl, 
94  N.  T.  619.  This  may  be  upon  terms,  and, 
where  the  right  of  substitution  Is  contested, 
tbe  court  may  well  require  the  new  party  to 
file  a  supplemental  pleading  alleging  the 
facts  upon  which  the  transfer  of  the  original 
party's  Interest  Is  predicated.  If  these  are 
put  In  Issue  by  the  answer,  or  the  transfer  la 
questioned  therein  or  by  amendmente  thereto. 
In  the  absence  of  a  supplemental  pleading, 
the  substituted  party's  right  to  malnteln  the 
action  must  be  established  the  same  as  any 
othw  issue.  Ferry  v.  Page,  8  Iowa.  465; 
Ford  V.  Bushard,  116  Oal.  273,  48  Pac.  119. 
But  where  the  transfer  of  Interest  Is  admit- 
ted, or  at  least  not  disputed  In  the  hearing 
on  the  motion,  and  no  objection  thereto  Is 
thereafter  raised,  we  perceive  no  reason  tor 
not  regarding  tbe  ruling  on  tbe  application 
for  substitution  as  an  adjudication  of  the 
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question,  and  tiwreafter  treating  the  sabati- 
tnted  party  as  standing  In  the  place  and  steed 
of  tbe  orli^Dal  party.  In  Firman  t.  Bate- 
man,  2  Ctab,  268,  an.  aflslgnee  In  bankrvptcjr 
was  rabstttuted  for  the  original  plaintiff. 
On  the  trial  evidence  of  t^  assignment  In 
bankruptcy  was  objected  to,  but  the  court 
held  such  proof  unnecessaiy,  as  no  objection 
bad  been  made  to  the  order  of  snbsUtntlon. 
To  the  same  effect  see  Virgin  t.  Bmbaker, 
4  Ner.  31.  Also  see  Keller  t.  MUler,  17  Xnd. 
206. 

In  the  case  at  bar  the  applicant  for  sub- 
stitution was  a  trustee  In  bankruptcy.  Hta 
right  thereto  was  purely  one  of  law.  The 
court  In  ruling  on  the  motion  necessarily  de- 
termined flrst  that  Kurtz,  the  debtor,  had 
been  adjudged  bankrupt,  and,  second,  that 
Geo.  B.  Grary  had  been  duly  appointed  the 
trustee  of  his  estate.  No  more  tiian  the 
bare  allegation  of  Ids  representative  capac- 
ity would  In  any  event  have  been  necessary, 
and  this  could  not  have  been  put  In  Issue, 
save  by  pleading  the  facta  r^led  on.  Sec* 
tiens  8627,  8628,  Cod&  The  wder  determin- 
ed the  I^»l  capacity  In  which  the  trustee 
was  substituted  as  plaintiff,  and  in  the  ab- 
smce  of  any  subsequent  questim  as  to  the 
correctness  of  the  ruling  we  think  It  should 
be  regarded  as  final. 

2.  Exception  Is  taken  to  the  omission  of  an 
allegation  In  the  petiti(m  that  Kurts  was 
Insolvent  at  the  time  he  executed  tbe  con- 
veyance to  his  wife.  This  was  unnecessary. 
Bounds  V.  Green,  29  Minn.  189.  12  N.  W. 
4S4.  Kaln  V.  Larkin,  141  N.  Y.  144,  86 
N.  B.  9.  Xor  was  It  necessary  to  prove  In- 
solvency at  that  time.  Banning  v.  Purln* 
ton,  lOS  Iowa.  642,  7B  N.  W.  639.  Such  evi- 
dence, however,  Is  often  very  material  In  as* 
etttainlng  the  purprae  of  tiie  conveyance. 

8.  Tbe  omveyance  of  tbe  land  by  Kurti 
to  his  wife  was  without  consideration.  At 
that  time  he  was  llaUe  as  surety  on  the  notes 
of  Kurtz  Wagon  Onnpany.  The  payment 
of  these  1^  his  co-sureties  Is  presumed  to 
have  been  upon  his  Implied  request  and 
promise  to  contribute  his  Just  portion,  and 
therefore  the  debt  due  them  grew  out  of,  and 
In  a  sense  was,  a  continuation  of  a  part  of 
blB  original  obligation  as  surety.  Tbis  be- 
ing tma  and  it  appearing  ^m  the  adjudica- 
tion that  he  was  a  bankrupt,  that  he  was  In- 
solvent at  the  time  of  the  trial,  the  convey- 
ance Is  presumed  to  have  been  fraudulent 
In  other  words,  a  voluntary  convince 
which.  If  allowed  to  stand,  will  defeat  tbe 
collection  of  an  Indebtedness  existing  at 
that  time,  because  of  the  present  Insolvency 
of  tiie  debtor.  Is  prmumed.  In  the  absence 
of  evidence  to  the  contrary,  to  have  been 
executed  for  that  purpose.  Strong  v.  Tjaw- 
rence,  68  Iowa,  SES,  12  N.  W.  74;  Elwell  v. 
Walker,  S2  Iowa,  ^6,  3  N.  W.  64;  Carson 
V.  Fol^,  1  Iowa,  524.  The  bnrden  of  proof 
was  upon  tbe  defendant  to  show  that  Kurtz 
retained  ample  means  after  the  conveyance 
to  satisfy  all  his  debts,  and  that  the  g^ft  was 


not  unreasonable  In  view  of  his  financial 
situation.  No  evidence  of  the  kind  waa  in- 
troduced, and  for  this  reason  tbe  presump- 
tion as  to  the  fraudulent  character  ot  the 
transfer  prevatla 

4.  ^e  claims  of  Buckwald  and  WIdl 
were  never  reduced  to  Judgment^  Bvldeuce 
tending  to  establish  Knrtx's  indebtednees  to 
them  and  others  was  Introduced,  but,  as 
judgment  could  not  have  been  entered  In  fa- 
vor of  the  trustee,  tbwe  was  no  necessity 
of  interposing  a  defense,  even  though  one 
existed.  Nor  was  It  made  to  appear  that 
the  claims  of  any  creditors  had  ever  been 
filed  or  allowed  In  the  bankfxqjitcy  court. 
The  proportion  that,  before  the  validity  of 
a  transfer  of  property  by  the  debtcff  to  a 
third  person  can  be  questioned,  the  creditor 
or  his  representative  must  have  completed 
bis  title  at  law,  baa  always  been  ncognlxeA 
in  this  state.  "The  reason  of  the  rule,"  said 
Wright,  O.  J.,  In  Buchanan  v.  Uarsh,  17 
Iowa,  494,  "Is  tiiat  until  the  raedltor  has 
established  bis  titie,  or  his  debt,  by  the  Judg- 
ment of  a  courti  he  has  no  rjftht  to  Inter- 
fere; tot,  unless  he  has  a  certain  cHalm  iq>- 
on  tbe  pn^erty  of  the  debtor,  he  has  no  con.- 
cem  with  his  frauda."  Clark  v.  Raymond. 
84  Iowa.  261.  60  N.  W.  1068;  Goode  t.  Gai^ 
rtty,  70  Iowa,  713,  38  N,  W.  160.  And  or- 
dinarily the  Judgment  must  be  sndi  as  to 
constitute  a  lien  on  flie  debtor's  property. 
Peterson  v.  Olttings,  107  lovra,  806,  77  K 
W.  1066.  This  latter  rule,  however,  is  not 
Inexorable,  for  In  some  cases  a  Judgment 
against  the  debtor  cannot  be  obtolned,  as 
where  he  Is  dead.  Cooley  v.  Brown,  80  Iowa. 
470;  Berlin  v.  Stevenscm,  SO  Iowa.  871; 
Doe  V.  Clark,  42  Iowa,  123.  Or.  where  the 
debtor  has  atnlgned  for  tiie  benefit  of  credit- 
ors, bis  asdgnee  cannot  obtain  Judgment 
Schaller  v.  Wright  70  Iowa,  667,  28  N.  W. 
460;  Metalhop  v.  Bllsworth,  96  Iowa,  ^7, 
64  N.  W.  638.  Other  exceptions  are  iH>ted 
In  Smith's  Eq.  Rem.  |  167.  A  trustee  in 
bankrv^tcy  Is  In- a  like  situation.  By  sec- 
tion 11  of  the  act  of  Congress  approved  July 
1,  1898  (30  Stat  640,  &  641  rU.  S.  Comp.  St 
1903,  p.  3^1),  all  actions  founded  m  daJms 
which  a  discbarge  in  bankruptcy  wonld  re- 
lease,* pending  at  the  time  of  the  petition, 
are  to  be  stayed  until  after  tide  adjudication 
or  the  dismissal  of  the  petition;  and.  if  such 
person  be  adjudged  a  bankrupt  such  suits 
are  to  be  stayed  until  12  months  after  the 
date  of  SQch  adjudication,  w  If,  within  that 
time,  such  person  applies  for  discharge,  then 
until  the  question  of  such  dlschai^  Is  deter- 
mined. If,  then,  tbe  creditor  bad  not  ob- 
tained a  Judgment  b^ore  petition  filed,  he 
cannot  do  so  until  aftea*  the  discharge.  But 
such  discbarge  releases  tiie  bankrupt  from 
all  probable  debts,  except  such  as  are  men- 
tioned In  section  17.  30  Stat  660,  661  [U.  S. 
Comp.  St  1001.  p.  34281-  In  tbe  meantime 
the  trustee  Is  vested,  by  section  70  (30  Stat 
565.  566  [U.  S.  Comp.  St  1901,  p.  8452]).  with 
all  tbe  rights  the  creditors  had  to  avoid 
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truufer  mads  toy  tlie  debtor.  Tba  credlton 
could  not  me  and  obtain  Jndgaumt  pending 
the  banferaptc7  proceedings.  No  anch  an- 
tbority  Is  conferred  on  tbe  trustee.  In  short, 
the  creators  are  prevented  b7  tbe  paramount 
act  of  Congress  from  obtaining  judgment 
open  wblcb  to  base  tiie  right  to  attach  the 
conv^ance  ot  their  debtor.  This  obrlatea 
the  necessity  of  obtaining  Judgment  as  a  con- 
dition precedent  to  the  demand  by  tbe  tnw- 
tee  that  a  transfer  (tf  tho  debtor's  property 
be  set  adde  as  fraudulent  Menller  t.  Bmss 
(Wis.)  88  N.  W.  229;  Blackman  t.  Baxter. 
125  Iowa.  118.  100  N.  W.  75;  In  re  Pekln 
Plow  Co.,  112  Fed.  808,  BO  C.  C.  A.  2B7; 
Chesapeake  Sboe  Co.  t.  Beldner,  122  Fed. 
S83.  58  a  O.  A.  261;  In  rs  Dncker.  184  Fed. 
43,  67  C.  0.  A.  117. 

f  But  this  does  not  obviate  tbe  neceaslly 
of  tbe  administrator,  asrignee,  or  trustee  In 
bankruptcy  In  sudi  a  case  alleging  and  prov- 
ing that  claims  of  creditors  have  been  filed 
and  aDowed  as  contemplated  by  law.  He 
may  question  the  bona  fides  of  the  trans- 
fer of  the  debtor's  property  In  the  Interest  of 
thoee  creditors  only  to  whom  he  may  distrib- 
ute the  estate  which  shall  come  Into  his 
handfl.  Tliat  outetandlng  obligations  exist 
Is  not  enough.  TTnlesa  these  are  eetabllflhed 
and  allowed,  as  authorized  by  statute  or  the 
act  of  Congress,  he  haa  no  authority  to  pay 
them  from  moneys  that  may  come  In  bis 
handa,  to  say  nothing  of  the  property 
the  d^toF  has  transferred  to  others.  And, 
unless  it  an)ears  that  the  representative  of 
the  creditors  may  appropriate  tbe  proceeds 
of  property  In  the  hands  of  third  parties 
to  tbe  satisfaction  of  fbe  debtor's  obligations, 
setting  aside  transfers  to  tbem  as  fraudulent 
would  be  of  no  practical  advantage.  Section 
97  of  the  bankruptcy  act  (30  Stet  660,  561 
tU.  S.  Conip.  St  1901,  p.  3444J)  provides  for 
the  proof,  adjudication,  and  allowance  of 
the  claims  of  creditors,  and  section  65  (80 
Stat  568,  664  [U.  S.  Comp.  St  1901,  p.  8448]) 
dlrecte  the  declaration  of  -atvld«uls  "on  all 
allowed  claimB."  Where  no  claims  are  at 
lowed,  there  are  no  dividends  to  be  paid  by 
tiie  trustee,  and  therefore  no  occarion  to  in- 
terfere with  property  In  tiie  lumds  of  third 
persona.  To  entitle  tlie  trustee  to  relief,  the 
asseto  mmrt  appear  Insufficient  to  satisfy  tbe 
clalma  of  creditors.  Deland  r.  Miller.  119 
Iowa.  871.  93  N.  W.  304.  In  tbe  absence 
of  any  claims;  the  sufficiency  of  the  assete 
is  manlfestj' 

Because  "bf  the  omission  to  prove  tliat  any 
claims  liad  been  established  against  the  es- 
tate, tiie  decree  of  tbe  district  court  mnst 
be,  and  Is,  reversed. 


HcALLEN  et  al.  v.  HAMBLIN,  Major,  et  al. 
(Supreme  Court  of  Iowa.   Jan.  13,  1906.) 

1.   MUNICIPiX    C<»P0BATI0MS  —  POWERS  — 

Statewcrt  or  Doctbine. 

A  manidpallty  oan  exercise  only  Buch  pow- 
ers as  Are  granted  In  express  words,  or  such 
as  are  fBirly  aod  reasonably  Implied  or  In- 
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ddent  to  those  nantad,  or  sndi  as  a^  essential 
to  the  declared  objects  and  pnrposes  of  the 

cwporatioD. 

2.  Sajoe— PowEBS  or  Oirr— Oau  or  SraBara 

— Spbihklinq. 

Code,  ii  751,  7S8,  authorise  dtles  and  towns 
to  Improve  streets,  give  them  tbe  care  and 
soperrlslon  thereof,  and  obligate  them  to  keep 
streets  open,  in  repair,  and  free  from  nuisance. 
Section  779  Norfdes  that  the  expenses  con- 
nected with  the  r^ir  and  care  of  streets  may 
be  paid  out  of  the  general  fund,  or  In  some 
cases  mar  be  assessed  against  abutting  prop- 
erty. Section  725  anthorlzeB  cities  and  towns 
to  contract  end  nay  for  water  necessary  for 
public  purpoaas.  BiM,  that  street  sprinkling 
u  a  pnnie  Improrement,  for  which  towns  may 
iwy  out  of  their  gmeral  funds. 
8.  SAm— Expenses— NECBBsnr  or  Lnoiau- 

TivE  Action. 

The  work  of  street  sprinkling  need  not  be 
regulated  by  ordinance  or  rvolation  In  order 
to  authorise  a  municipality  to  pay  therefor. 

Aroeal  fr^m  Distriet  Court  Linn  County;' 
B.  H.  Miller,  Jndge. 

Suit  In  equi^  to  oijoln  defendante  who 
are  tlie  mayw,  clerk,  and  aldomoi  of  the 
town  of  Walker,  from  paying  out  or  using 
any  of  the  goieral  funds  ot  said  town  for 
the  use  of  a  team  and  drlvCT  In  sprinkling 
the  streets  of  said  town,  and  from  using 
•  water  from  tbe  town  waterworks  system 
for  street  q)rInUlng.  Defendante*  general 
equitable  demurrer  to  tiie  petltioa  was  over- 
ruled, and  a  decree  was  mtered  as  priced. 
Defendants  appeal.  Reversed. 

Vprls  &  Haas,  for  appellants.  Redmond  oc 
Stewart  tot  appellees. 

DEBMEIR.  J.  By  Statute  dtlea  and  towna 
have  power  to  improve  and  repair  streets, 
have  the  care  and  supervision  thereof,  and 
are  obligated  to  keep  them  open.  In  repair, 
and  free  from  nuisance.  Cod^  U  751.  763. 
The  expenses  connected  therewith  may  be 
paid  out  of  the  general  fund,  or  In  socoe 
cases  they  may  assess  the  cost  thereof 
against  abutting  property.  Code.  1 779.  They 
may  contract  and  pay  for  water  necessary 
for  public  purposes.  Code.  I  725.  It  appears 
from  the  allegations  of  the  petition  that  the 
town  of  Walker  owns  and  operates  Ite  sys- 
tem of  watmrorks;  that  certain  cltlzoiB  by 
ivlvato  Bubecriptlon  purchased  a  street 
sprlnkla.  and  .  donated  the  same  to  the  use 
of  the  town;  and  that  defendants,  as  the 
governing  body  of  the  municipality,  hired  a 
driver  and  team  for  tbe  sprinkler,  In  order 
that  the  business  streeta  of  the  village  mlgbt 
be  sprinkled.  Defendants  also  allowed  water 
to  be  taken  from  the  system  of  waterworks 
belonging  to  the  town  for  street  sprinkling 
purposes,  without  charge  therefor,  and  when 
this  action  was  commenced  were  paying  the 
driver  and  for  the  use  of  the  team  out  of  tbe 
general  funds  of  tbe  town.  There  was  no  or- 
dinance or  resolution  providing  for  paymenta 
to  the  driver  or  for  the  use  of  the  team.  The 
action  is  bottomed  on  the  theory  that  the  de- 
fendants had  no  right  to  use  tbe  general  funds 
of  the  town  for  paying  tbe  driver  or  (or  the  use 
of  the  team,  and  that  their  action  in  permit- 
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ting  tbe  water  to  be  med  for  rtreet  vrlnkUiig 
was  and  Is  nnlawfiiL 

Defendants  contend  that  their  action  In  the 
premises  was  for  tbe  Improvement  and  care 
of  tbe  Tillage  streets,  and  that  tb«r  bad 
aiitb(Hit7  under  the  law  to  do  as  tbcj  did. 
Bnt  apptilees  say  ttiat  tbe  Leglslatnre  bas 
not  granted  to  towns  tbe  right  and  powtt  to 
ejvinUe  streets^  and  to  pay  therefor  ont  of 
tbe  general  revenues  of  tbe  town.  It  la  true, 
of  course,  that  a  mnnldpallty  caq  exercise 
such  powers,  and  such  oiOjt  as  are  granted 
in  egress  words,  or  sndi  as  are  fairly  and 
reasonably  imidled  <x  incident  to  tbose 
granted,  or  such  as  are  essfflitlal  to  tbe  de- 
clared objects  and  purposes  of  the  corpora- 
tion, or  as  said  In  Hetns  v.  Lincoln.  102  Iowa, 
77,  71  N.  W.  lS9t  "Hnnlclpal  corporations 
possess,  and  can  exercise  only  tbe  following 
powers:  First,  tbcMe  granted.  In  express 
w(nrda;  second,  tbose  necessarily  or  foirly 
implied  or  Incident  to  tbe  powers  expressly 
granted ;  third,  those  essoitlal  to  tbe  declared 
objects  and  purposes  of  tbe  corpwation-^iot 
simply  convenient,  bnt  indispensable"  See, 
also^  Aldrlcb  v.  Paine.  106  Iowa,  461,  76  N. 
W.  812. 

We  have  referred  to  tbe  statutes  which 
confer  upon  town  councils  authority  over 
streets,  and  find  that  they  may  improve  and 
repair  them,  that  th^  have  tbe  care  and 
supervision  tiiereof,  and  must  ke^  the  same 
open.  In  repair,  and  free  from  nuisances. 
They  may  also  contract  for  a  wator  supply 
fOT  public  purposes.  They  are  not  given  ex- 
press power  to  sprinkle  streets,  unless  that 
be  Involved  or  Implied  In  the  grant  of  authori- 
ty to  Improve,  care  for,  supervise,  and  con- 
trol the  same.  Water  for  street  sprinkling 
Is  undoubtedly  a  public  purpose  within  the 
meaning  of  the  statute  referred  to,  for  tbe 
benefit  is  to  others  aside  fnun  those  whose 
propoty  directly  abuts  upon  the  street  which 
is  sprinkled.  We  are  constrained  to  bold, 
that  under  the  statutes  referred  to,  towns 
have  autborltr  to  pay  for  the  sprinkling  of 
streets.  Such  work  la  an  Improvement  of 
tbe  streets,  In  tliat  it  removes  sources  of 
filth,  destroys  or  confines  germs  of  disease, 
and  conduces  to  tbe  comfort,  not  only  of  the 
travelhig  public,  but  to  all  who  may  own 
property  in  the  vidnily  of  the  street  It 
makes  it  easier  to  trav^  over  the  highways, 
and  removes  many  of  the  discomforts  at- 
tendant npon  tbe  use  of  dirt  roads  In  dry 
weather.  True,  the  results  are  transient,  and 
not  peEmanent;  but  this  la  true  of  almost 
any  Improvement  None  of  them  are  ever- 
lasting or  eternal.  A  board  sidewalk  soon 
rots  out  and  a  pavement  wears  away  from 
use  tx  the  action  of  the  elements.  Perma- 
nency, or  the  want  of  It  Is  not  the  true  test 
but  rathw  the  result  to  be  obtained.  That  a 
street  Is  improved  by  the  use  of  Water  upon 
It  to  settle  and  allay  the  dust  Is  too  clear 
for  argument  This  being  true,  the  acts 
complained  of  were  within  the  Implied,  If  not 
the  express  power,  conferred  upon  the  de- 


fendants, nitt  street  ^wlrUng  Is 
lie  rather  than  a  ivivati^  Improvon 
also  too  clear  for  discossIfHi.  See,  i 
taining  these  pr(«K»ltl(»u,  State  i 
(Minn.)  88  M.  W.  97;  Savage  v.  City 
81  Pac:  882,  24L.R.A.  787,  87J 
Rep.  688;  West  T.  Bancroft.  82  Vt  871 
V.  Board  (Mass.)  63  N.  E.  138.  43  I. 
834;  Reinkm  v.  Fuehrlng  (Ind.  Si 
N.  B.  414.  IS  L.  R.  A.  624^  90  Am.  a 
247. 

Street  sprinkling  is  as  necessary-  at 
cleaning,  and  no  one  would  contend,  wt 
that  a  town  or  dty  may  not  etapl 
pay  men  for  deanlng  its  streets  and 
ings.  There  Is  no  requirement  that  tl 
ter  be  covered  ordinance  or  resi 
The  work  is  not  of  such  a  nature  aa 
quire  such  formalities.  The  demurr» 
have  been  sustained,  and  a  Judgment 
ed  dismissing  plaintiffs*  petition. 

Tbe  decree  must  be  reversed,  and  th 
remanded  for  one  In  harmony  wI1 
opinion. 

Reversed  and  remanded. 


HILLBB  V.  BIDKR  et  aL 
(SnpresM  Court  of  Iowa.  Jan.  IC^ 

1.  LXNOLOBO  AND  TBHAItT  —  LBH  T< 

AGGBusD  Rents. 

Where  a  lessee  gives  his  notes  for 
rent,  payable  yearly  for  a  tenn  of  yet 
landlord  has  a  lien  on  the  erc^  and  i 
prepay  of  tbe  lessas  used  on  tite  s 
for  the  rent  to  become  due. 

[Ed.  Note. — For  cases  in  iwlot,  see 
Cent  Dig.  Landlord  and  Tenant  »  988 

2.  lNJVNt?riOB  — RrSTBAINlMG  TbAKS 

Pbopebtt  Subject  to  Landlobd's  : 
Where  a  lessee  threatens  to  idl  p 
subject  to  a  landlord's  lien  for  rents  to 

due  in  the  future,  the  landlord  ia  wii 
remedy  at  law,  and  is  entitled  to  sn  inj 
restraminK  tbe  transfer,  regardless  of  i 
vency  of  the  tenant 

[Eld.  Note.~For  cases  in  point  see 
Cent  Dig.  Landlord  and  Toiaot  S  102 

Appeal  from  District  Court  Llun  C 
Wm.  G.  Thompson.  Judge. 

Suit  in  equity  to  enjoin  the  deft 
from  selling  or  disposing  of  personal  p 
on  which  the  plaintiff  had  a  landlord 
An  injunction  issued,  and  the  deft 
appeal.  AfBrmed. 

Crosby  &  Fordyce,  for  an>sllantB.  ^ 

Haas,  for  appellee. 

SHERWIN,  J.  Tbe  defendants  a 
plaintiff's  farm  tenants  under  a  let 
tbe  term  of  five  years  from  the  1st 
March,  1903.  The  defendants  agreed 
an  annual  rent  of  $480,  for  which  tbi 
cnted  their  several  notes,  due  on  tbe  : 
of  March  of  the  respective  years  of  tb 
The  note  due  March  1,  1003,  had  nc 
paid,  and  on  the  28th  day  of  October 
ing  this  suit  was  commenced;  tbe  i 
alleging  the  facts  above  stoted  and.  1 
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that  the  defendants  were  about  to  sell  and 
dispose  of  the  crops  raised  on  the  premises, 
and  also  a  laige  amount  of  stock  and  othw 
Ifersooal  property  on  which  the  plaintiff  had 
a  lien.  A  tanporary  writ  Issued  which  was 
afterward  modified,  and  on  the  final  hearing 
It  was  made  effective  durlnc  the  term  of 
the  lease. 

The  record  sustains  the  judgment  of  the 
trial  court.  While  the  note  first  due  was  paid 
before  final  decree,  there  was  nearly  $2,000 
to  become  due  In  the  future.  The  plaintiff 
had  a  lien  for  the  rent  to  become  due,  but 
was  without  a  remedy  at  law  for  the  protec- 
tion tberpof.  To  preserve  his  ^security  for  the 
payment  of  the  rent  notes  on  their  maturity 
be  was  entitled  to  the  aid  of  an  Injunction, 
regardless  of  the  solvency  of  the  defendants. 
Wallln  V.  Murphy,  117  Iowa,  91  N.  W. 
930;  Carson  v.  Power  Cb.,  86  Iowa,  44,  61 
N.  W.  1144;  Mllner  v.  CJooper  &  Co.,  96  Iowa, 
190,  21  N.  W.  568;  Martin  T.  Stearns,  52 
Iowa,  346,  8  N.  W.  92.  The  law  governing 
this  case  is  well  settled  by  our  own  decisions, 
and  the  only  real  question  for  determination 
is  whether  the  facts  Justify  its  application. 

As  we  have  said,  we  think  the  recortf  sus- 
tains the  decree,  and  the  Judgment  Is  there- 
fore affirmed. 


CEDAK  BAPIDS  LUHBBB  00.  v.  FISHBB 
(MAY  et  al.,  Qamtsheea). 
(Sn^reme  Court  of  Iowa.  Jan.  16,  1906.) 

1.  Schools  ahd  Sohoox.  Distbictb  —  Coir- 
TBAcra  TDB  BuiLDXNos— Bids  and  Accept- 

ARCK. 

The  board  of  directors  of  a  school  district 
advertised  for  bids  for  the  erection  of  a  school- 
honae.  At  a  meeting  of  the  board  thereafter 
held  the  bids  filed  were  opened,  and  a  motion 
was  made  and  carried  that  the  contract  be 
awarded  to  the  lowest  bidder,  and  that  the 
secretary  be  instructed  to  telegraph  him  to 
that  effect  The  secretary  sent  a  telegram  as 
follows :  '7ou  are  low  bidder.  Come  on  morn- 
iuK  train."  HOd,  that  the  actlw  of  the  board 
did  not  make  a  completed  contract. 

2.  Sauk— AoCBFTARCK  of  Bid. 

Where  a  bid  for  the  erection  of  a  building 
oodld  not  become  binding  until  notice  bf  ac- 
ceptance to  the  bidder,  a  telesram  to  such  bid- 
der stating:  "You  are  low  Didder.  Come  on 
morning  train" — was  insufficient  to  ctmstitate 
an  acceptance. 

3.  8A1CK— Bids  fob  Bbection  of  Buildiros— 

BkTUBAI.  of  BIDDEB  to  GonTBAOT. 

A  bidder  for  the  erection  of  a  school 
building,  when  notified  that  he  was  the  lowest 
bidder,  appeared  before  individual  members  of 
the  board  and  Informed  them  that  he  bad  made 
a  mistake  In  bis  figures,  and  they  communicated 
to  him  their  desire  for  a  change  in  the  spedfi- 
cations.  The  board  did  not  call  upon  bim  to 
cmtract  In  accordance  with  Us  bid,  nor  did 
It  give  him  a  chance  to  refuse  to  do  so;  bat 
It  proceeded  summarily  to  contract  with  a  third 
party.  Held,  that  there  was  no  refusal  to  con- 
tract on  the  part  of  the  bidder,  so  as  to  author- 
ise the  forfdtnre  of  the  deposit  accompai^ng 
the  bid. 

4.  Samb— Damaok  fob  Rbftbai.. 

Under  Code,  1  2779,  providing  that  the 
board  of  directors  of  a  school  district  shall  ad- 
wtlse  for  bids  for  the  erection  of  a  building, 


and  that  the  board  may  reject  all  bids  and  re- 
advertise  for  bids,  saclt  board,  on  the  refusal 
of  the  lowest  bidder  to  enter  into  a  contract, 
has  no  right  to  reject  all  the  bids  and  enter  in- 
to a  contract  with  a  nonbidding  party,  and  then 
recover  of  the  lowest  bidder  the  diffoenoe  be- 
tween his  bid  and  the  price  at  whldi  tlie  oon- 
tract  Is  lot 

Appeal  from  Superior  Court  ot  Cedar 
Baplds;  J.  H.  Bothrodc,  Judge. 

This  li  a  proceedtDg  la  garaldUDent 
Plaintiff  la  a  judgment  creditor  of  B.  H. 
Fisher,  and  under  execution  Issued  caused 
the  Khool  district  of  Bam  Lake  townsb^ 
Dicklnaon  county,  and  the  offleers  of  aald 
district,  to  be  garnished  as  supposed  debtors 
of  said  Fisher.  The  garnlabeeB  answored. 
and  upon  lasue  Joined  a  bearing  was  had 
before  the  court,  resultiDg  In  a  Judgment 
in  favor  of  plaintiff.  The  garnishees  appeal 
AflBrmed. 

Francis  &  Owen,  for  appellants.  Bedmoud 
ft  Stewart,  tax  aopeOaA. 

BISHOP,  J.  We  BhaU  not  attempt  to  aet 
forth  the  laauea  In  detalL  It  will  be  anffl- 
cloit  to  atate  the  facta.  October  14,  1908; 
the  BChool  district  advertised  fOr  blda  for 
the  erection  of  a  adioolhouae,  and  in  the 
notice  made  reqairanent  for  a  certified  check 
tor  $600  to  accompany  each  bid.  Nothing 
was  said  In  the  notice  as  to  the  purpose 
of  such  requirement  The  notice  cloaes  thus : 
"It  Is  the  intention  of  the  board  to  award 
the  contract  to  the  lowest  responsible  bidder, 
and  to  require  the  successful  bidder  to  give 
bonds,  etc,  but  the  board  reserves  the  right 
to  reject  any  and  all  bids."  Said  R.  H. 
Fisher  forwarded  a  bid  on  the  work,  and 
accompanied  the  .same  with  a  certified  check 
for  the  sum  of  (600  made  payable  to  the 
president  of  the  board.  At  a  meeting  of 
the  board  thereafter  held  for  that  purpose 
the  bids  filed  were  opened,  and  It  was  found 
that  out  of  14  Fisher  was  the  lowest  bidder. 
Thereupon,  as  shown  by  the  secretary's  min- 
utes of  the  meeting,  "motion  was  made  and 
carried  that  the  contract  •  •  •  as  per 
plans  and  specifications  be  awarded  to  B.  H. 
Fisher,  be  being  tbe  lowest  bidder,  •  •  • 
and  that  tbe  secretary  be  Instructed  to  tele- 
graph said  Fisher  to  that  effect"  The  sec- 
retary sent  to  Fisher  a  telegram  as  follows : 
"You  are  low  bidder.  Come  on  morning 
train."  Upon  reaching  the  ground.  Fisher 
met  tbe  members  of  tbe  board  Informally, 
and  told  them  that  he  had  made  a  mistake  in 
bis  bid  of  $1,633,  and  explained  that  the 
same  occurred  in  footing  up  tbe  figures. 
Thereupon  the  board  members  stated  that 
they  desired  to  change  the  specifications  by 
adding  different  and  more  expensive  material, 
to  tbe  additional  value  of  about  $600.  Fisher 
then  stated  that  tbe  amount  of  bis  bid  as 
Sled— being  $15,131— witb  tbe  sum  omitted 
by  error,  as  claimed  by  him,  and  tbe  value 
of  tbe  materials  to  correspond  to  the  change 
requested,  would  make  a  total  sum  of  $17,- 
400,  and  expressed  bis  wllUngnesa  to  build 
tbe  building  for  that  Bum.  It  appears  that 
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sucli  aKTegate  mm  wiu  ¥100  less  than  the 
next  lowest  bidder,  and  $32S  leas  tban  the 
third  lowest  bidder.  Without  a  fortber  word 
being  said,  as  ,far  as  abown  by  the  record, 
the  membera  of  the  board  withdrew  and 
held  a  meetliie;  Fisher  not  being  preset 
In  aocb  meeting  as  shown  by  the  mlnntes 
of  the  secretary,  it  was  declared  that  FlBha 
had  rinsed  to  go  Into  a  contract  on  the 
baaia  of  the  bid  as  made  by  blm,  and  on 
motion  the  $600  deposited  by  him  was  de- 
clared forfeited  to  the  district  The  board 
then  proceeded  to  award  the  c<mtract  tor 
the  building  to  a  contracting  Arm  who  had 
made  no  bid  on  the  work;  tlie  contract 
price  bdng  the  sum  of  $17,900.  The  record 
does  not  disclose  any  farther  oonversatlon 
or  commnnlcatlon  between  the  board  or  its 
membera  and  Fisher. 

The  ai^:nm^t  of  counsel  for  appellant 
proceeds  npon  ttie  theory  that,  In  Tlew  of  tbe 
action  taken  by  the  board  and  the  sending 
of  the  telegram,  there  was  a  completed  con- 
tract; that,  as  Fisher  refused  to  Join  in  re- 
dncliv  such  contract  to  formal  writing  and 
thereunder  proceed  with  the  work,  the  right 
of  the  board  to  declare  forfeited  ttie  check 
and  appropriate  the  same  to  Its  own  use  was 
complete.  In  view  of  the  record  before  us, 
there  Is  no  force  In  the  argument  thus  pre- 
aoited.  Without  stopping  to  speculate  upon 
the  purpose  of  requiring  the  deposit  of  tbe 
chedE,  or  what  might  be  the  rights  of  the  dis- 
trict under  some  state  of  facts,  It  Is  clear 
to  our  minds  that  there  Is  no  warrant  for  the 
conclusion  that  a  completed  contract  was 
accomplished  by  the  sending  of  the  telegram. 
The  action  as  in  fact  taken  by  tbe  board, 
considered  by  itself,  cannot  be  permitted  to 
control  tbe  situation.  Until  communicated  to 
Fisher,  It  amounted  to  no  more  than  the 
forming  of  a  conclusion  to  accept  of  his  bid 
and  to  enter  Into  contract  relations  with  blm. 
It  is  not  enough  to  determine  upon  an  accept- 
ance, but  that  determination  must  be  com- 
municated to  the  other  party.  This  Is  elemen- 
tary; but  see  9  Cyc.  p.  270,  and  the  cases 
cited.  So,  too,  It  Is  plain  that  the  telegram 
cannot  be  given  the  effect  of  an  acceptance 
of  the  bid  of  Fisher,  and  so  give  rise  to  con- 
tract relations  as  contended  for  by  appel- 
lants. It  served  no  further  purpose  than  the 
words  thereof  Import,  to  advise  Fisher  that 
his  bid  was  lowest,  and  that  further  con- 
sideration or  arrangement  awaited  his  ap' 
pearance  In  response  to  the  Invitation  to 
come.  Not  only  must  there  be  an  acceptance, 
but  it  must  be  unqualified.  It  has  frequent- 
ly been  held  that  a  message  similar  in  word- 
ing to  the  one  In  question  is  not  sufficient 
Lesbie  v.  Haseltlne,  155  Pa.  98,  25  Atl.  880 ; 
Erring  v.  Mayor  (N.  T.)  29  N.  B.  1101 ;  Klr- 
wan  V.  Byrne  (Com.  PI.)  29  N.  T.  Supp.  287 : 
Ravens  r.  Insurance  Co.  (Ind.  App.)  39  N.  EL 
40. 

But,  if  what  has  been  said  foregoing  were 
not  true,  It  must  be  remarked  that  tbe  evi- 
dence falls  to  make  It  appear  that  there  was 
a  refusal  on  the  part  of  Fisher.    lie  was  not 


told  when  he  reached  the  district  that  his  bid 
tud  beat  acc^ted.  Indeed,  It  would  seem 
that  acceptance  was  being  withheld  until  a 
change  In  the  Bpedflcatlons  could  be  con- 
sidered and  agreed  npon ;  and  this,  notwltb- 
standlng  tbe  action  of  the  board  aa  reflected 
by  tlie  minntes  of  the  aeoetaty.  All  we  have 
In  the  way  of  erldence  la  that  Fisher  com- 
municated tbe  fiict  of  the  misteke  In  his 
figures  to  Individual  members  of  the  bcwrd, 
and  the  latter  communicated  to  blm  their  de- 
sire tot  a  change  In  the  qwdflcatlons.  Thus 
acting  no  agreement  was  attempted,  and  none 
could  have  been  made.  The  board  when  In 
■eesiim  did  not  call  i^on  Fidier  to,  contract 
in  acocndauce  with  his  bid.  »»  did  it  give 
blm  a  chance  to  refuse  to  do  ao.  It  proceeded 
summarily  to  amet  all  relatims  with  him, 
and  to  contract  with  a  third  party.  Cat  of 
sncfa  a  sitoaoon  It  was  not  possible  Cor  a  for- 
feiture to  arise.  Moreorer,  tliere  was  no  pro- 
vision Cor  a  forfritnre^  and  the  law  will  not 
hasten  to  imply  ttiat  such  was  Intended.  And, 
evoi  If  damages  were  namrabla.  It  could 
not  be  upim  the  basis  as  contended  tar  by 
oonnsel  for  appellant;  that  Is.  the  dUfoaice 
betw«en  the  bid  of  Flaher  and  the  price  at 
wlilcfa  the  contract  was  let  to  a  noidiiMing 
party.  And  this  must  be  true  because  tbe 
board  thus  proceeded  without  antlioritj.  It 
should  have  accepted  one  at  tbe  bids  made^ 
or,  if  all  wa>e  rejected,  readvertise  tor  bids. 
Code,  i  2779;  Weits  r.  Ind.  District,  70  Iowa, 
428,  44  N.  W.  696. 

In  any  view  the  Judgment  of  the  trial  court 
was  correct,  and  it  Is  affirmed. 


HATWARD  T.  O'CONNOR  et  al. 

,  (Supreme  Court  of  Michigan.  Dml  S,  190&) 

Afpul—Taz  PBOCEEDinos— Bond. 

An  appeal  from  an  order  overmllac  a  nio- 
uon  to  vacate  an  order  dismisBioc  a  petition  to 
set  aside  a  certain  tax  sale  and  deed  was  a 
general  appeal  In  chancery,  in  which  no  bond 
was  required  except  a  bond  to  stay  proceedingi. 
as  provided  by  Comp.  Laws,  S  Sou,  as  amended 
by  Laws  1880,  p.  880,  Act.  No.  243. 

Petition  b7  Zachazi^  Hayward  asainst 
Wlliiam  O'Oonnw,  trustee,  and  another  to 
set  aside  a  certain  tax  deed,  etc  From  an 
order  overruling  a  motion  to  vacate  an  order 
dismissing  tlie  petttlm,  petitioner  appeals. 
On  motion  to  dismiss.  Denied. 

Argued  before  MOORB,  C.  3^  and  McAL- 
VAT,  GRANT,  08TRANDBR,  and  HOOK- 
ER, 3J. 

Albert  McClatchey,  for  the  motion,  Lonl- 
sell  &  Nevlns,  opposed. 

OSTRANDEB,  J.  Appellee  O'Connor  moves 
to  dismiss  the  appeal  of  Hayward  to  this 
court  from  an  order  and  decree  of  tbe  cir- 
cuit court  for  the  county  of  Benzie,  in  chan- 
cery, made  August  23,  1905,  dismissing  bis 
petition,  and  a  like  appeal  from  an  order 
made  September  22, 1906,  overruling  a  motioD 
to  vacate  the  order  dismissing  the  petltioD. 
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The  facta,  so  £ar  hb  they  are  Important  here, 
are:  That  petitioner  filed  and  serred  a  peti- 
tion to  have  a  certain  tax  deed  for  the  year 
1869,  owned  by  defendant  O'Connor,  trustee, 
set  aside  and  the  sale  canceled.  The  matter 
coming  on  to  be  heard  upon  the  petition  and 
answer  on  August  23,  190C,  the  court,  with- 
out hearing  any  evidence,  dismissed  the  peti- 
tion. On  August  30th  a  motion  was  made  in 
behalf  of  petitioner  to  set  aside  the  decree 
of  August  23d  sDd  to  proceed  with  the  hear- 
ing on  the  merits.  This  motion  was  heard 
S^tember  22,  1805,  and  denied.  Claim  of 
appeal  was  filed  September  SOfb.  The  rec- 
ords of  this  court  show  that  after  fliliv  said 
notice  of  appeal  an  application  was  made  to 
this  court  for  a  writ  of  mandamus  to  compel 
the  said  circuit  court  to  vacate  bis  said  order 
dismisring  the  petition,  and  the  writ  was  de- 
Bied,  tor  the  reason  that  the  t»4er  complain- 
ed of  was  an  appealable  order.  The  notice  of 
appeal  and  copy  of  the  claim  of  appeal  were 
serred  by  mail  October  14,  1M6. 

The  basis  of  the  motion  here  Is  that,  if 
petitioner  was  properly  before  the  court  be- 
low wltb  bis  matter  and  desired  to  appeal 
tnm  any  order  or  decree  of  said  court,  be 
was  required  to  proceed  according  to  the  pro- 
visions of  section  67  (Comp.  Laws,  |  389(Q  of 
the  tax  law.  It  is  said  that  the  appeal  was 
not  claimed  and  notice  of  It-  was  not  given 
within  20  days  after  tbe  makii^  and  entering 
of  tbe  decree,  and  that  no  bond  whatever  has 
been  filed.  On  tbe  part  of  tbe  petitioner  (ap- 
pelant) It  la  contended  that  in  a  case  like 
bis  no  bond  la  by  the  tax  law  required;  that 
sectltm  67,  abore  mentioned,  has  no  applica- 
tion because  13ito  is  not  a  case  wbere  peti- 
tioner la  disputing  tbe  validity  of  the  tax; 
that  be  is  proceedii^  under  tbe  proTlslons  of 
section  70  of  tbe  tax  law  (Oomp.  Laws,  f 
8898),  and  occupies  the  position  of  an  owner 
who  within  one  year  af^  he  bad  notice  of 
sale  of  bis  land  for  taxes  moved  to  set  said 
sale  aside  fOr  tbe  reason  that  the  taxes  In 
question  bad  been  paid.  He  claims  that  no 
bond  Is  required  because  the  provisions 
of  section  144  (added  by  Laws  1889,  p.  140, 
Act  No.  97)  of  tbe  general  tax  law  no  costs 
are  to  be  taxed  agaiost  either  party  li^  mch 
a  matter  as  tbis.  In  other  words.  If  we 
understand  the  argument  f6r  anwllant,  it  is 
that  taia  appeal  Is  -a  general  Chancery  appeal, 
and  that  he  la  not  required,  in  order  to  per- 
fect tt,  to  file  a  bond  because  of  the  provisions 
af  section  144  of  the  tax  law. 

A  nomber  of  qnesttons  are  raised  and  dis- 
cussed which  we  prefer  not  to  determine  oa 
a  motliHi  to  an  aiq)eal,  and  we  con- 

tent ourselves  wltb  saying  that  appellant  Is 
warranted  In  asserting  that  the  appeal  In 
tliia  case  may  be  held  to  be  a  general  anwal 
In  cbaneory*  In  wUcb  cases  a  bond  is  not 
required,  ^ept  to  stay  ^oceedings.  Comp. 
Laws,  I  050,  as  ameoided  by  Act  No.  24S,  p. 
880,  Lavs  1899;  Harmon  t.  Metcalfo,  184 
ICicb.  648,  98  N.  W.  106a 

The  motion  to  dismiss  tbe  appeal  la  denied. 


WALKER  T.  WEBTBBN  UNDER- 
WRITERS'  ABS'N. 
(Saprona  Court  of  Michigan.  Dec  4.  1905.) 

1.  iNSUBAnon— Loss  bt  Fun— Ooncubbskcb 
OF  Explosion— Appobtionuxnt  ot  Damaox. 

In  an  action  on  a  fire  policy,  where  the 
loss  was  caused  by  a  fire  resulting  from  an 
explosion  of  a  gasoline  storey  the  tact  that  the 
damages  attributable  to  the  ^plosion  and  those 
attribntable  to  the  fire  were  not  apportioned 
did  not  preclude  plaintiff  from  recovering,  in  the 
atioenca  of  eridence  that  the  explosion  of  Itself 
did  any  damsgsw 

2.  Sau  —  Actions  on  Pouot  —  Ahount  or 

BeOOVKBT— DlFFIOtTLTT  Or  ASCBBTAININO. 

In  an  action  on  a  fire  policy,  where  there  Is 
evidence  of  the  loss  ot  articles  of  value,  the 
fact  that  it  may  be  cUfiicnlt  or  impossible  to  az^ 
rive  at  the  exact  cash  value  of  the  articles  lost 
does  not  authorise  tbe  court  to  direct  a  ver- 
dict for  defeodsnt. 

8.  Sauk— Fause  Swkabinq  by  Irsubbd. 

In  an  action  on  a  fire  jiollcy,  the  fact  that 
insured  has  made  contradictory  or  untrue  state- 
ments does  not  autborlEe  the  direction  of  a  vei^ 
diet  for  defendant,  provided  such  statements 
were  made  in  good  (utb  and  without  intent  to 
defraud. 

4.  Bahe. 

The  act  of  Insured  In  swearing  to  his  loss 
as  being  mndi  less  than  he  knew  it  actually 
was  could  not  Involve  an  Intent  to  defraud,  ana 
did  not  constitute  false  swearing  such  as  to 

avoid  tbe  policy. 

5.  Samb— Actions  on  Pouct— iNSTBUonoNS. 

In  an  action  on  a  fire  nollcy,  where  the 
amount  of  tbe  policy  was  S4uO,  and  there  was 
no  definite  testimony  that  the  property,  in  gross 
or  by  items,  was  worth  $400  or  over,  althov«h 
it  was  valued  at  between  $400  and  $600  in  the 
proofs  of  loss,  a  charge  that  plalntifTs  testimony 
showed  that  the  property  was  wcffth  1700  and 
that  plaintiff  clauned  It  was  worth  8700  was 
erroneous. 

Error  to  Circuit  Court,  Wayne  County. 

Action  by  Edward  B,  Walker,  assignee  of 
Joseph  Zentarskl,  against  the  Western  Under- 
writers' Association.  There  was  a  judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 

Argued  before  McALVAT,  GRAKT,  BLAIE, 
MONTGOMERY,  and  BOOKER,  JJ. 

Leo  H.  Butzel  and  Oeorge  BL  Stevenson, 
for  appellant  Oeorge  F.  Monat^ian,  for  ap- 
pellee. 

BI^AIB,  7.  A  Bflcblgan  standarA  tonn  pol* 
Icy  was  issued  to  Joseph  Zenterakl  Mardi 
80,  1903,  insuring  his  household  fnmitnre, 
wesrlng  apparel,  etc.,  and  also  tbe  stoGlc«of 
leather,  shoes,  boote,  tools,  machines,  ete., 
while  contained  in  the  shoe  store  and  dwell- 
ing, Na  1061  St  Anbln  avenue,  Detroit 
Mich.,  against  loss  by  fire  to  the  amount  of 
$400.  Attedied  to  tbe  policy  Is  a  gasoline 
permit  allowing  Zmtartfkl  to  operate  a  gaso- 
line or  vapor  stove.  On  the  5tta  day  of  H^, 
1903,  a  fire  broke  out,  caused  by  tbe  Ignitloo 
and  explosion  of  tbe  gas  or  vapor  ttau  a 
gasoline  stove,  and  the  Insured  prop^ty  was 
oitlrely  destroyed.  Soon  after  the  fire  the 
policy  was  assigned  to  plaintiff,  a  member 
of  a  firm  of  adjusters  of  fire  losses,  who 
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brought  tbis  snlt  to  recover  for  the  losa  cover- 
ed     tlw  policf. 

ZentarakI  was  the  <mly  witness  sworn  as  to 
the  cause  of  the  Are  or  Uie  amount  of  the 
loss.  As  to  the  came  of  the  fire,  he  testified 
that,  when  he  was  going  from  the  "toilet 
room"  In  the  baA  yard  to  the  bouse,  he  heard 
the  noise  of  the  ^plosion,  and,  "when  the 
can  exploded,  the  Are  followed."  Q.  How 
much  gasoline  did  yon  have  In  your  can?  A. 
I  cannot  say  for  sure.  I  didn't  measure  It 
Q.  Did  yon  have  two  or  three  quarts?  A.  I 
know  there  was  gasoline  in  the  can.  but  I 
can't  tell  how  many  quarts  there  were.  Q. 
Did  you  pour  It  yourself  In  the  stove?  A. 
The  day  before  I  did.  Q.  How  much  damage 
did  you  suffer  because  of  tbnt  Ore?  A.  About 
$700.  Q.  What  did  that  $700  cover?  A.  I 
cannot  mention  each  particular  article  that  I 
)md,  bat  I  had  machinery  and  tools  and  fur- 
niture  and  so  on.  Q.  Did  the  $700  loss  cover 
anything  outside  of  tbat  furniture  In  the 
dwelling  and  the  articles  Insured  in  your 
place  of  business?  A.  Why,  it  is  the  store 
and  the  dwelling  place,  and  I  had  some  heir- 
looms that  were  worth  quite  a  bit  Q.  Did 
you  go  to  the  company  to  get  any  settlemeut? 
'A.  Yes,  sir ;  I  wanted  to  settle  the  matter. 
Q.  What  was  said  to  you  by  the  agent  of  the 
company  at  that  time?  A.  They  told  me  to 
write  tqi  all  the  articles  on  a  sheet  of  paper, 
and  that  the  agent  would  be  up  there  from 
Chicago,  and  that  they  could  settle  the  matter 
up.  Q.  Did  you  make  out  at  that  time  any 
list  of  things  that  you  lost?  A.  I  could  not 
make  a  list  of  all  the  things  that  were  lost, 
because  1  could  not  r^ember  all.  They  told 
me  to  make  a  list  at  once,  and  I  had  a  very 
short  time,  so  I  could  not  think  of  all  things 
that  w^  lost  In  the  fire.  Q.  Did  you  at  any 
other  time  make  out  any  other  list?  A.  I 
made  ammdments  later  to  the  list  I  have 
the  list  of  all  the  articles  here  now  (showing 
paper).  This  Is  the  amended  list  of  articles. 
By  Mr.  Butzel:  Q.  When  did  you  Bud  out 
your  loss  was  $700  under  this  policy?  A. 
After  the  Are — as  soon  as  they  told  me  to 
make  out  another  policy.  I  don't  remember 
exactly  the  date.  It  wasn't  a  week  after, 
but  I  don't  remember  the  date.  Q.  You 
didnt  own  any  bicycle,  did  you?  A.  Yes,  sir ; 
I  bought  it  from  my  friend.  Q.  How  much 
did  you  pay  him  for  it?  A.  I  got  it  for 
nothing.  Q.  What  kind  was  it?  A.  It  was 
asbicycle — what  do  I  know  alwut  bicyles? 
Q.  What  did  you  give  him  for  it?  A.  I  gave 
$85  In  cash,  and  he  gave  me  the  bicycle.  Q. 
Didn't  you  say  tsvo  minutes  ago  that  be  gave 
It  to  you  for  nothiog?  A.  The  balance  that 
was  to  l>e  paid  on  it — he  gave  that  to  me. 
Q.  What  was  the  balance  to  be  paid  on  it? 
A.  The  bicycle  was  worth  $50.  Q.  What  did 
you  give  for  it?  A.  I  paid  $35,  and  the  b&\- 
anoe  he  told  me  I  could  keep.  Q.  Ah  a  mat- 
ter  of  fact  you  don't  whether  It  was  worth 
$5  or  $100?  A.  No;  X  don't  know.  I  only 
know  that  It  was  worth  to  me  that  much. 
.Q.  Do  you  know  anything  about  the  value  of 


clothes?  A.  If  I  paid  for  it  myself,  I  ot 
know  what  It  Is  worOk  Q.  IMd  jaa 
buck  suit?  A.  Tea,  sir.  a  What  did  yt 
for  it  In  the  old  counter?  A.  I  cannot  n 
her  now  for  certain—probably  $4a  C 
paid  $40  ftH-  a  suit  in  tbe  old  country? 
dont  know  for  CKtain.  t  think  It  wa 
Did  you  come  from  Germany — nortben 
many?  A.  No,  from  Russia.  Worsai 
Do  yon  know  bow  much  $40  Is  In  the  i 
of  the  Russian  Empire?  Q.  Do  yOn 
what  $40  is  In  the  coin  of  the  Russian  i 
A.  I  know  that  the  value  of  a  ruble  in  E 
is  as  much  as  tbe  value  of  a  dollar  i 
country,  and  I  figure  on  that  value, 
that  when  you  say  $40,  yon  mean  40  r 
A.  Yes;  it  Is  the  same  value.  Q.  So  thi 
don't  mean  American  dollars  at  all  whi 
are  swearing  to  your  loss?  A.  X  taun 
the  same  value  to  me.  You  buy  more 
ruble  in  Europe  than  I  do  here  for  a  < 
Q.  You  are  estimating  your  loss  in  rub 
stead  of  In  American  dollars?  Q.  Whf 
say  $40,  you  mean  40  rubles  in  Rnssls 
the  suit  was  worth?  A.  Yes;  it  mal 
difference  to  me.  Q.  Answer  it  'Yes*  o: 
IH  that  what  you  mean?  A.  Yes,  si 
How  much  did  yon  pay  for  the  sewln 
chine?  A.  $75.  Q.  From  whom?  A. 
the  Singer  Company.  How  much  stock  d 
have?  A.  I  cannot  tell  for  sure,  Just  e: 
Q.  Give  us  your  beet  Judgment  A.  I 
I  had  rubber  cement  and  leather  and  i 
and  so  on.  Q.  How  much  was  It  wo: 
the  time  of  the  fire?  A.  It  was  more 
than  It  was  insured.  How  much  were 
particular  things  worth — your  stoi 
don't  know  for  certain.  I  don't  know  t 
act  sum-  Q.  Have  you  sworn  to  It  al 
Everything  that  was  bnmed  there  ai 
stroyed  was  worth  about  $700.  Q.  Br 
ever  sworn  to  the  specific  list  of  propei 
stroyed  and  the  Itemized  statement  < 
value  of  each  particular  Item  claln 
have  been  destroyed  in  the  fire?  A.  ' 
did  when  the  list  was  made.  Q.  You 
know  what  furniture  is  worth,  do  you? 
paid  for  them,  and  I  did  know  wba 
were  worth.  Q.  Is  It  not  a  fact  thi 
Walker  prepared  a  list  that  you  swo 
A.  I  made  it  myself.  Q.  Didn't  he  8 
tbe  values  to  you?  A.  Na  Q.  Dldi 
tell  you  your  sewing  machine  was  wor 
instead  of  $00,  as  you  had  sworn  once 
oath?  A.  No.  Q.  What  did  you  sw< 
it  difterent  ways  at  different  times  fo 
I  swore  Just  as  I  said.  Q.  In  what  w 
yon  swear?  A.  I  know  that  the  contra 
for  $75.  Q.  What  did  you  swear  unde 
for  once  that  the  thing  was  only  wort 
Have  you  sworn  under  oath  it  was  wor 
at  any  time?  A.  I  have  aworn  to  tbe 
amount  I  didn't  swear  that  tbe  m 
was  worth  $60.  Have  you  ever  sw 
it?  What  do  you  remember  about 
value  you  placed  on  your  stock  of  I 
and  your  shoestrings  and  your  nail 
your  hooks  and  your  polish?  A.  I 
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rl^t  aftir  tbe  Are  broke  oat  but  I  don't  re- 
member exactly  to  it  Q.  Did  yoa  bare  a 
wooden  bed?  A.  Tea,  sir.  Q.  How  mncb 
was  It  wortbT  A.  For  the  bed  alone  I  tfaiok 
I  paid  $10.  Q.  How  long  bad  you  had  it? 
A.  About  tbree  montba.  Q.  Did  you  bare  a 
mattreaa?  A.  I  didn't  sleep  without  it  Q. 
What  was  that  worth?  A.  I  didn't  think 
over  it  after  the  Are,  and  I  don't  remember 
to-day.  Q.  You  know  tbe  kind?  Tell  us 
what  you  would  swear  tba  thing  was  worth 
when  it  was  burned  up.  I  want  to  know 
what  loss  and  damage  you  figure.  A.  I 
remember  the  bed  was  $10,  but  I  don't  re- 
member what  the  value  of  the  mattress 
waa.  Q.  What  was  the  spring  worth?  A 
What  I  don't  remember  I  would  not  say. 
Q.  Did  yoa  know  In  May  any  better  than  you 
know  now?  A.  I  did.  Q.  Why?  A.  Be- 
cause tbe  company  was  never  straight  with 
me.  and  I  am  almost  crazy  orer  tbe  matter, 
and  I  don't  remember  exactly.  Q.  Did  you 
bave  a  pair  of  pillows?  A.  Yes,  air.  Q. 
What  did  you  figure  they  were  actually  worth 
at  the  time  of  tbe  fire?  A.  I  know  there 
were  two,  and  1  don't  remember  exactly  what 
I  paid  for  them.  Q.  You  can't  tell  us  the 
value  or  worth  of  any  of  those  things  that 
1  have  been  asking  yon  about  the  last  three 
or  four  minutes?  A.  I  don't  remember  exact- 
ly now,  but  I  did  remember  right  after  the 
fire.  I  think  for  the  pillow  I  have  paid  about 
two  and  a  half.  Q.  Do  you  know  what  your 
underwear  was  worth?  A.  Yes,  sir.  Q. 
How  much  did  you  swear  It?  A  I  paid  for 
the  woolen  shirt  $1.  Q.  What  did  you  pay 
for  the  two  suits  of  underwear?  A  Two 
dollars  for  underwear.  Q.  Will  you  tell  us 
what  the  loss  of  a  brush  and  comb  was  worth 
to  yon?  A.  About  $2.50.  Q.  I2.G0  for  a 
brush  and  comb?  A.  Yes,  sir;  It  waa  a  nice 
brush,  and  It  was  from  Europe.  Q.  What  was 
the  other  suit  that  you  brought  from  tbe  old 
country  worth?  A.  I  don't  remember  exact- 
ly what  I  paid  for  tbe  other  suit  Q.  You 
think  that  one  black  suit  that  was  one  year 
old  was  worth  f40?  A  Yes,  sir;  I  paid 
about  that  amount  Q.  It  was  a  year  old? 
A.  Not  exactly  a  year.  Q.  When  you  came 
■over  to  America?  A.  It  Is  pretty  near  two 
years  alnce  I  am  In  this  countryt  but  tbe  suit 
my  friend  brought  here  from  Europe  for  me. 
-Q.  What  did  you  pay  your  ftlend  for  It?  A. 
I  paid  when  I  was  In  Ennwe  t<a  that  stilt, 
but  I  left  It  there.  Q.  What  did  you  pay  for 
tbe  Boit?  A.  t  stated  how  mn<A  I  paid.  Q. 
Say  It  again.  A.  I  hare  it  written  down. 
You  had  better  see  what  I  said  before. 
Ton  have  got  the  list  and  know  what  it  Is. 
Q.  Here  Is  a  list  Ton  had  It  In  your  po<^et 
this  morning?  A.  If  siunebody  woold  read 
tbe  list  I  have  got  and  ^laln  it  to  me,  I  am 
willing  to  testiCf  what  I  han  on  the  list  Q. 
Do  I  andentand  the  list  wu  prepared  first 
and  shown  yon  ftrst,  and  then  yoa  swore  to  It 
aftor  it  had  been  pr^uredt  A.  I  made  the 
Hat  and  then  I  swwe  to  It  Q.  So  that  you 
would  recognise  the  Halt  that  you  swore  to. 
If  yoa  saw  It?  A.  I  know  tbe  list  I  have  in 


my  podtet  Q.  How  do  yon  know  It  If  you 
do  not  read  English?  A.  Because  I  give  tbe 
names  of  the  articles,  and  Mr.  Pastemeckl 
took  them  down.  Q.  Did  you  get  the  value? 
A.  Yes.  sir.  Q.  How  many  kinds  of  vahies 
did  yon  give?  A.  I  don't  remembei^so  many 
months  ago.  I  valued  a  value  upon  each 
article,  but  X  don't  remember,  It  la  eo  many 
years  ago.  You  bave  It  on  the  list  Q.  You 
put  one  value  opposite  each  Item?  A  Yes, 
sir.  Q.  That  is  all  you  did  put  opposite 
each?  A.  Yes ;  I  made  the  list  and  placed  a 
value  on  each  article  and  swore  to  it  Q. 
When  you  say  that  the  stuff  that  was  insured 
was  damaged  f700  yon  mean  tbe  difference 
in  the  condition  before  the  occurrence  on  that 
day  and  the  condition  after  the  occurreoce  on 
the  day  of  tbe  fire?  A.  1  liad  many  helr- 
ioom^.  Q.  You  bad  others  to  read  the  proofs 
of  loss  before  you  swore  to  them?  A.  Yes, 
sir.  Q.  Both  proofs?  A.  I  only  swore  to 
one.  Q.  But  the  one  that  you  swore  to  you 
understood  that  you  were  swearing  to  perfect- 
ly? A.  Yes;theonelhadinmy>pocket which 
I  awore  to,  I  uuderstood.  By  Mr.  Monaghan : 
Q.  Were  the  articles  that  were  In  your  place 
at  the  time  of  this  Are  partially  burned  up, 
or  all  burned  up?  A.  They  were  ali  burned 
up.  Q.  Is  this  the  proof  of  loss  that  you 
signed?  A.  Yes;  this  ia  my  signature." 
Proofs  of  loss  received  In  evidence  and  mark- 
ed "Exhibit  8." 

Defeudant  Introduced  In  evidence  Exhibit 
4,  which  reads  as  follows: 

"Exhibit  4. 
"State  of  Ifleblgan,  Oounty  of  Wayne— esi 

"Joseph  Zentarskl,  being  duly  sworn,  de- 
poSte  and  says  that  be  la  the  owner  and 
proprietor  of  a  cwtaln  dioe  bursas  at  Na 
1061  St  Aubin  avenne,  Detroit  Michigan. 
That  on  the  28th  day  of  April,  A.  D.  1903, 
there  was  contained  In  said  premises  the  fol- 
lowing goods  and  ^ttels,  to  wit: 

Clothing  and  wearing  apparel   SlOO  00 

Bicycle   50  00 

Cook  stove   11  75 

Gasoline  stove   8  00 

Bed  frame  with  clothes   16  50 

Tabl   6  00 

Dresring  case   10  00 

Two  pictnres   7  OO 

Ijeath»,  polish,  strings,  nails  and  hooks.  100  00 

17  paid  repaired  shoes   12  75 

1  sewing  macbins   60  00 

1  counter   16  00 

Shonnaker's  tools   40  00 

Total    ?422  00 

"Deponent  further  says  that  the  above 
amounts  correctly  state  and  set  forth  the  cost 
and  value  of  the  dlfferrat  Items  of  proper^ 
herein  contained. 

"[Signed]  Joseph  Zentarskl. 

"Subscribed  and  sworn  to  before  me  this 
39th  day  of  April.  A.  D.  1903. 

"Sherman  Llttlefield. 
"Notary  Public,  Wayne  Oounty.  Michigan. 

"Witness :  Albert  O.  Lauzon." 

Defendant  thereupon  rested,  and  moved  the 
court  to  direct  a  verdict,  for  the  reasou: 
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"First,  that  there  is  no  testimony  here  that 
separatee  the  loss  on  the  Insured  propert> 
that  resulted  from  the  explmlon  from  the 
lose  that  accrued  to  this  property  by  flre^ 
The  policy  does  not  Insure  against  loss  to 
property  from  the  ^plosion.  It  does  Insure 
against  loss  by  fire.  Second,  that  there  Is 
no  competent  proof  to  show  or  warrant  the 
jury  in  finding  what  the  actual  cash  value 
of  the  property  destroyed  was.  The  policy 
provides,  not  for  the  cost,  but  for  the  cash 
value  at  the  time  of  the  loss.  There  is  ab- 
solutely no  proof  here  of  that  fact  at  all." 
The  refusal  of  the  court  to  grant  this  motion, 
and  to  give  requests  to  the  same  effect,  con- 
stitute the  principal  questions  Raised  the 
assignments  of  error. 

In  considering  the  testimony  of  the  plain- 
tiff, all  of  which,  in  substance,  has  been  set 
forth  above,  so  far  as  It  relates  to  these  ques- 
tlons,  his  unfamlllarlty  with  our  language 
and  customs,  and  his  capacity  for  compre- 
hending and  answering  the  questions  pro- 
pounded through  the  medium  of  an  interpre- 
ter,  must  be  borne  In  mind.  We  do  not  think 
there  Is  any  force  In  the  proposition  that 
plaintiff  cannot  recover  because  the  damages 
resulting  from  explosion  and  from  fire  were 
not  apportioned.  There  la  no  evidence  that 
the  explosion  did  any  damage.  On  the  con- 
trary, Zentarskl  swore  that  the  articles  were 
"all  burned  up";  that  "everything  that  was 
burned  there  and  destroyed  was  worth  abont 
$700."  Plaintiff  at  least  made  a  prima  facie 
case  that  the  property  was  destroyed  by  fire, 
and  this  was  sufBclent  to  take  the  case  to  the 
Jury.  There  Is  no  presumption  or  even  prob- 
ability that  the  explosion  of  the  gas  of  a 
gasoline  can  or  stove  would  do  serious  In- 
Jury  from  the  forces  of  the  explosion  Itself. 
The  second  ground  of  defendant's  motion, 
and  his  requests  upon  the-  subject,  upon 
which  he  relies,  except  the  seventh,  proceed 
upon  the  theory  that  there  was  no  evidence 
In  the  record  at  all  as  to  the  actual  cash 
value  of  the  property  destroyed,  and  that  the 
court,  for  that  reason,  must  direct  a  verdict 
for  the  defendant  There  was  evidence  from 
which  the  Jury  might  find  that  plaintiff  lost 
in  the  fire  the  articles  scheduled  In  his  proofs 
of  loss.  He  testified  that  he  made  out  a 
list  of  the  things  that  he  lost,  when  he  was 
trying  to  settle  with  the  company,  at  which 
time  be  could  not  remember  all  of  the  things 
that  were  lost,  but  later  made  out  a  com- 
plete list  for  his  proofs  of  loss.  This  prop- 
erty certainly  had  some  value,  and  the  fact 
that  It  might  be  difficult  for  the  Jury,  and, 
In  many  Instances,  perhaps  impossible,  to 
arrive  at  Its  exact  cash  value,  would  not 
authorize  the  court  to  direct  a  verdict  for  the 
defendant  As  to  some  Items,  we  are  not 
prepared  to  say  that  there  was  no  competent 
evidence  as  to  value.  The  comb  and  brush 
he  testified  were  worth  92.60,  and  the  bed  be 
paid  $10  for,  and  had  only  had  It  three 
months;  that  he  paid  $40  for  his  black  suit 
and  had  had  it  about  two  years.   It  Is 


apparent  from  reading  bis  testlnuKiy  th 
had  great  dlfflcolty  In  expressing  his 
Ideas  and  in  comprehending  the  scope  •« 
questions  asked,  but  nnder  any  posible 
of  the  testimony,  he  was  entlfled,  to  • 
diet  for  some  damages. 

It  is  next  Insisted  that  plalntltTs 
could  not  be  maintained  because  of 
swearing.   This  point  was  raised  by  req 
to  charge  Nos.  6,  8,  and  9.   The  fifth 
eighth  requests  to  charge  required  the 
to  Instruct  the  Jury  that  plaintiff  had 
guilty  of  false  swearing,  and  their  V4 
must  be   for   the  defendant  They 
properly  refused.  The  fact  of  contradi 
statements,  or  of  statements  which  wer 
true,  provided  they  were  made  In  good 
and  without  intent  to  defraud,  woulc 
authorize  the  direction  of  a  verdict 
V.  Insurance  Co.,  107  Uich.  823,  OS  N.  W 
The  language  quoted  from  this  case  by 
sel  for  defendant  Is,  so  far  as  the  poln 
der  consideration  Is  concerned,  from  th< 
sentlng  opinion.   The  ninth  request  Is  t 
effect  that.  If  the  plaintiff  swore  to  hli 
as  being  much  less  than  he  knew  it  act 
was,  this  would  constitute  false  mret 
within  the  meaning  of  the  policy.  II 
hardly  be  serionsly  contended  that  the 
would  have  been  Justified  In  giving  tbl 
quest.   There  certainly  could  be  no  1 
to  defraud  In  such  a  situation. 

Error  Is  also  assigned  upon  certain 
tlons  of  the  charge  as  given,  viz.: 
testimony  shows,  or  tends  to  show,  oi 
part  of  the  plaintiff,  that  this  property 
worth  $700"— and  again:  "And  now  oi 
stand  he  claims  It  was  worth  $700  an 
gives  this  value  of  this  proper^,  fron 
fact  that  he  purchased  it — ^purchased  It 
knows  wliat  he  paid."  We  think  thi 
structlons  complained  of  were  erroneous 
that  they  were  likely  to  be  prejudida 
giving  the  Jury  to  understand  that  there 
testimony  In  the  case  to  the  effect  tha 
property  Insured  was  worth  $700  Instei 
$422  or  $472,  as  valued  In  the  affldavl 
loss.  It  is  at  least  a  fair  question  fOi 
Jury  on  this  record  whether  the  plalntU 
not  include  in  this  $700  the  heirlooms  vi 
he  said  were  worth  quite  a  bit,  and  by  y 
he  seems  to  endeavor  to  explain  the  d 
ence  between  the  $700  valuation  and 
valuations  in  the  two  affidavits.  This 
think,  Is  the  natural  construction  of  hli 
tlmony,  and  is  the  construction  placed 
It  by  his  counsel  in  his  brief;  "It  wai 
undoubted  intent  of  Zentarskl  to  convi 
the  Jury  the  Idea  that  his  total  loss  was  1 
this  amount  to  Include,  not  only  the  pro] 
covered  by  the  risk,  but  also  certain  i 
properties  which  he  has  designated  as 
looms."  This  was  not  the  intent  of  the 
cult  Judge  when  he  said:  *The  testii 
shows  or  tends  to  show  on  the  part  ol 
plaintiff  that  this  ptopwtj  was  worth  \ 
But  that  testUpony  wems  to  have  been 
tradlcted  In  some  way  tv.the  owner  ol 
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I>ropextr  .bBTiug  made  one  or  two  dUferent 
atatements  or  affidavits  before  In  niatlmk  to 
what  tbla  property  was  really  worth-  In 
those  Inatancea  the  pcoffuety  is  dalmed  to 
taave  been  worth  In  the  netghboziMoa  of  9400. 
And  now  upon  the  stand  he  cUUms  It  was 
worth  $700,"  etc.  These  instmctttHis  mlffht 
well  be  held  to  be  envmeoue,  without  prej- 
adice,  if  there  were  any  definite  testimony 
In  the  record  that  the  pn^ierty,  In  gross  or 
by  items,  was  worth  $400  or  0¥er.  Bat  there 
1b  no  sQch  testimony.  PlalntilE  does  not 
even  testify  that  the  raltiatlons  of  his  proota 
of  loss  are  correct,  uid  in  only  a  few  In- 
stances does  he  give  any  data  from  which  the 
Jnry  might  estimate  the  value  of  the  arttclee 
bamed. 

For  the  errors  referred  to,  the  Jndgmoit  is 
revised,  and  a  new  trial  granted. 


OTTO  et  aL  T.  BRAMAN. 
(Snpmne  Conrt  of  Michigan.  Dec.  4,  1900.) 

1.  TbIAL— iNBTRUCTIOnS — lBaUE»— E^VIDENOK. 

Where  defendaDt's  notica,  filed  with  his  plea 
of  the  nneral  issue  in  an  action  oo  a  note,  mg- 
gested  ttie  defeoses  of  guaranbr  and  deceit  in  the 
■ale  of  the  hon^  tor  which  the  note  was  givea, 
a  proper  reaaested  charge  as  to  deceit  should 
have  been  given,  though  there  was  nothing  in 
the  testimony  justifying  the  Inference  of  de- 
ceit, and  the  main  charge  did  not  mentim  It. 

2.  Saixs— WABKAnrr— Bbkacb— FzJUDiiras. 

The  notice  filed  with  the  plea  of  the  general 
Issue  under  circuit  court  rule  7c,  in  an  action 
on  a  note  for  the  purchase  price  of  a  stallion, 
stating  that  the  horse  was  purchased  on  the 
assurance  that  he  was  serrlceably  sound,  when 
he  was  not,  but  was  afflicted  with  a  certain 
disease,  which  made  him  sterile  and  ultimately 
caused  his  death,  is  broad  «aongh  to  pmnit 
recoupment  of  any  damages  resulting  from 
breach  of  the  guaranty  of  bis  being  service- 
ably  sound. 

[Ed.  Note.— For  cases  in  point,  see  voL  48, 
Cent.  Dig.  Sales.  U  1239-1244.] 

S.  Bau^Vabianoe. 

Failure  ot  the  notice,  filed  with  the  plea 
of  the  general  issoe  under  circuit  court  rule  7c 
In  an  action  oo  a  note  given  for  the  purchase 
price  of  a  stallion,  to  set  forth,  with  the  guar- 
anty, In  the  contract  of  sale  of  his  being  serv- 
iceably  sound  and  the  breach  thereof,  the  duty 
imposed  by  such  contract  of  returning  the  horse 
for  trade  and  the  eubsequent  waiver  of  the 
provision  therefor,  does  not  create  a  fatal  vari- 
ance. 

4.  Same— Odasartt— DuTT  to  BirrxTBN— Bx- 

nnsion  or  Tm. 

Failure  of  the  purdiaser  of  a  stallion  under 
a  guaranty  that  he  was  serviceably  sound 
to  return  him  within  a  reasonable  time,  as  re- 
quired by  the  provision  of  the  contract  that  if 
be  did  not  prove  himself  an  average  foal  get- 
ter after  a  fair  trial  the  purchaser  should  re- 
turn him  and  receive  another  horse  of  equal 
value,  does  not  absolve  the  seller  of  du^  to 
recMQpense  the  purchaser;  the  seller  having 
extended  the  time  for  testing  the  ability  of 
the  horse,  by  telling  him  to  try  the  horse  an- 
other season,  and  ob  having  during  such  sea- 
son died  from  th»  disease  rendering  him  s^vice- 
ably  unsound. 

[Ed.  Note^For  cases  In  pohit,  see  vol.  48; 
Cent  Dig.  Saks,  U  811-S16J 


0.  BaHV— AOTIOIT     rOB     FBICt-DEinAX.  OJ 

Right  to  Exchanok. 

It  is  equivalent  to  a  refusal  by  sellers  of 
a  horse  to  give  anothw  In  his  place  to  the  pur- 
chaser, as  allowed  by  the  contract  of  sale, 
where,  knowing  of  the  horse's  death  and  with- 
out a  reqaeat  to  defendant  to  take  another,  they 
bring  an  action  on  the  note  for  the  purchase 
price,  denying  liability  on  their  guaranty. 
6»  Sahk— GnARAnrr— iNffrBuciioN. 

It  is  error,  in  an  action  on  a  note  for  the 
purchase  price  of  a  stallion  sold  with  a  guar- 
anty, not  that  he  was  not  diseased,  but  that  he 
was  serviceably  sound,  to  give  an  instruction 
relieving  defendant  of  liability  if  the  horse  was 
merely  diseased  at  the  time  of  the  sale. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  K  802-805.] 

7.  Sauk  — AcTzon  fob  Pbicb  —  Dahaobs — 

QuXSTIOIf. 

Where  a  stallion  is  sold  with  a  guaranty  of 
being  serviceably  sound,  and  after  the  purchaser 
has  nad  him  for  a  year  he  dies  from  a  disease 
that  made  nim  serviceably  onsoond  or  not  an 
average  foal  getter,  the  purchaser  cannot  be  said 
to  have  received  no  consideration,  and  what 
damages  he  sustained  Is  a  question  for  the  Jury, 
in  an  action  on  the  inirchase-money  note. 

Error  to  Circuit  Court,  Montcalm  Oonnty; 
Frank  D.  M.  Davie.  Judge. 

Action  by  William  B.  Otto  and  another 
against  John  W.  Braman.  Judgment  for  de- 
fendant  Plaintiffs  bring  error.  Reversed. 

Argued  before  MOORE,  O.  J.,  and  McALr- 
VAY,  MONTGOMBET,  OSTBANDEB,  and 
HOOKER,  JJ. 

George  Hnggett  and  Frank  A.  Miller,  for 
appellants.   N.  O.  Orlswold,  for  appellee. 

HOOKBR,  J.  The  plaintlffB  are  Importws 
of  and  dealers  In  horses.  This  action  Is 
brought  upon  a  promissory  not^  glv^  to 
them  by  the  defoidant,  a  pnrchaaor  of  a 
stallion  tor  breeding  purposes.  With  his  plea 
of  the  general  issue  the  defendant  gave  no- 
tice that  the  purchase  was  made  and  the  note 
given  npon  plalntlfTs  assurance  that  tlie  horse 
was  serviceably  sound  as  a  serving  stallion, 
whereas  he  was  not  soond,  but  was  at  that 
time  afflicted  with  a  disease  known  as  chronic 
orchitis,  by  which  he  was  rendwed  barrra 
and  of  no  value,  and  which  disease  caused 
the  death  of  the  horse  before  the  note  ma- 
tured ;  that  the  existence  of  said  disease  was 
known  to  the  plaintiffs  at  the  time  pt  the 
sale,  yet  they  especial^  r^resented  and 
guarantied  that  said  horse  was  not  afflicted 
with  any  disease  whatever,  and  was  sound 
and  serviceable  as  a  stodc  horse;  that  the 
defendant  did  not  know  these  representations 
to  be  untrue ;  and  that.  In  oonseqnenoe  tliere- 
of,  he  received  no  consideration  for  the  note, 
and  suffered  great  dam^e  and  injury,  and 
e:q;>ended  large  snms  in  caring  for  the  horse, 
and  in  endeavoring  to  use  him  as  contemplat- 
ed, and  In  caring  for  and  doctorli^  him  in  his 
endeavor  to  core  him  from  said  disease; 

It  appeared  npon  the  trial  that  the  con- 
tract  of  purchase  Included  a  written  con- 
tract ot  guaranty,  which  was  signed  1^  the 
parties  and  was  as  follows: 
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"Guarantee  Contract 

"Of  tlM  W.  B.  Otto  Hone  ImporUng  end 
Breeding  Co.,  Dealer*  In  Stallions  and 
Mares  of  tbe  Different  Draft,  and  Ooadi 
Breeds.  Percberons  a  Specialty* 

"Oharlotte.  Baton  Goout^t  Mich., 

"April  22,  1002. 
"In  Belling  Stallion  horse.  David  (44,959) 

to  J.  W.  Braman,  who  has  this  day  paid 

$2,000.  that  W.  B.  Otto  Horse  Breeding  Co. 

agree  to  bind  themselves  to  fulfill  only  tbe 

followli^  guaranty  on  said  horse^  David,  No. 

44,909.  * 

"1st  Because  we  believe  there  are  few 
truly  sound  stallions,  the  W.  B.  Otto  Horse 
Breeding  Co.  give  notice  that  we  guaranty 
no  stallion  strictly  sound,  but  guaranty  all 
servlceably  sound  ae  serving  stallions. 

"2d.  If  said  horse  should  not  prove  him- 
self to  be  an  average  foal  getter  after  a  fair 
trial  on  breeding  mares  tbe  purchasers  shall 
return  him  to  Charlotte,  Baton  county,  Mich- 
igan and  receive  another  horse  of  equal 
ralue  that  Is  supposed  to  be  sure. 

"Sd.  The  W.  B.  Otto  Horse  Breeding  Co. 
agree  that  If  for  any  reason  of  their  own, 
the  purchasers  of  said  horse  may  wish  to 
exchange  him  for  another  horse  of  equal 
value,  they  may  have  the  privilege,  but  In  no 
case  can  tbey  exchange  for  a  horse  of  less 
value. 

"4th.  In  case  of  exchange  under  any  of  the 
clauses  and  under  contract  hereto,  horse 
must  be  returned  as  sound,  as  fat  and  In  as 
good  condition  as  when  sold,  or  exchange 
shall  not  be  available. 

"Note. — Each  party  to  this  purchase  by 
accepting  this  slip,  accepts  the  above  aa  com- 
plete and  full  terms  of  their  purchase,  and 
you  are  to  talte  notice  that  salesmen  are 
forbidden  to  In  any  way  change  the  printed 
form  of  tblR  guaranty;  and.  If  changed,  will 
not  be  accepted  as  changed  by  the  firm. 

"W.  B.  Otto  &  Oa 
"J.  W.  Braman." 

To  maintain  his  defense,  the  defendant 
sought  to  show,  that  the  horse  failed  to  get 
colts,  and  that  he  was  afflicted  with  a  swollen 
testicle  when  purchased,  and  that  It  grew 
woree  until  he  died;  that  at  the  time  of  the 
purchase  defendant  called  plaintiffs'  atten- 
tion to  the  swollen  testicle,  but  was  told  by 
them,  that  tt  was  nothing  bnt  what  they 
would  guaranty  to  be  all  right  Tbe  horse 
was  bought  In  April  1902,  and  defendant 
testified:  That  about  June  7,  1902,  be  went 
to  see  tbe  plaintiffs,  and  told  them  that  he 
did  not  think  that  tbe  horse  was  doing  any 
good,  qwke  of  bis  swollen  testicle,  said  that 
he  did  not  care  to  ke^  htm  longer,  and  wonid 
like  to  get  rid  of  blm  entirely,  or  get  some- 
thing that  would  be  of  some  benefit  to  blm. 
Plaintiffs  showed  blm  a  large  number  of 
horses,  but  be  did  not  want  any  of  them  that 
plaintiff  would  let  blm  have.  Again  In  the 
winter,  he  went  to  see  them,  to  exchange  toe 
something  that  wonld  do  blm  some  good. 


He  was  tiien  shown  a  horse  called  "1 
Henry,"  which  be  was  offered  Cor  f  1,00 
money;  but  he  bad  a  large  leg,  and  be  d 
want  him.  Told  Otto  may  be  be  woulc 
some  mares.  Looked  them  over,  an^ 
suited  with  one  of  a  pair,  bnt  Otto  ' 
not  sell  one  alone.  Loolxed  at  sta 
Didn't  see  any  he  would  care  for.  Had 
colts,  but  thought  th^  too  grey.  Ha 
Percheren  colt  but  he  didn't  want  a 
horse.  Otto  offered  him  two  mares  I 
change  for  the  horse,  and  told  him  he 
have  tbem  any  time  within  a  we^. 
nally  wrote  Otto,  but  when  the  letter  re 
him,  the  mares  had  been  sold.  Durin 
conversation  Otto  said:  "As  long  as  I 
nothing  to  suit  you,  you  better  tr^ 
horse  another  season;  that  he  might  1 
right  sncb  was  often  the  case."  Defe 
stated  that  if  he  couldn't  do  any  bett 
would  try  him  another  season.  He  said 
Ing  about  the  testicle  at  this  Interview 
started  the  horse  on  the  road  In  April, 
and  bad  no  further  communication 
plaintiffs  until  after  the  horse  died.  H< 
wmt  to  see  Otto,  "to  see  what  was  tb< 
he  could  do  In  a  case  of  that  kind." 
horse  was  never  taken  to  Charlotte  fi 
change  as  provided  In  the  guaranty. 

The  court  Instructed  the  jury  that  d 
ant  must  show  by  a  preponderance  of 
that  tbe  horse  was  not  servlceably  sou 
tbe  time  defendant  purchased  him, 
tabllsh  a  defense  to  the  note;  also,  that 
horse  was  servlceably  unsound.  It  wi 
fendant's  duty  to  return  blm  to  Otto  ^ 
a  reasonable  time,  and  that  If  he  dii 
tbe  plaintiffs  should  recover,  unless  the 
waived  that  requirement  On  the  other 
If  the  weight  of  evidence  was  In  defen 
favor  that  the  horse  died  from  a  d 
of  tbe  testicles,  existing  at  the  time  tl 
fendant  purchased  him,  or  If  he  failed  to 
average  foal  getter,  wltboat  any  fault 
defendant,  and  the  plaintiffs  waived  a  r 
then  he  could  avoid  payment  and  thi 
diet  should  be  for  the  defendant  The 
also  Instructed  the  Jury  that  "sometbli 
been  said  by  counsel  in  regard  to  the  1 
edge  of  the  plaintiff  the  Otto  Breeding 
pany,  or  the  knowledge  of  Mr.  Otto  as 
condition  of  the  horse  at  tbe  time  It  wai 
So  far  as  the  purposes  of  this  suit  ar 
cemed,  simply  avoiding  payment  that 
for  you  to  consider.  There  vas  a  gtu 
made  that  said  horse  was  eerrloeably  i 
It  Is  his  duty  to  perform  that  contract 
the  duty  of  ttie  Otto  Breedli^  Oranpa 
fumlah  a  horse  tiiat  was  senrlceably  i 
and  whether  he  knew  he  was  uuound  • 
makes  no  difference,  so  far  aa  tbe  riglit 
defendant  to  avoid  payment  in  this 
Bnt  there  was  a  duty  incumbent  upon  t 
fendant  within  a  reasonable  tUne  aft« 
covering  anything  that  would  lead  ta 
believe  that  tbe  borse  was  not  swvli 
sound,  to  return  the  horse  to  Charloti 
less  time  was  that  said  1^  tbe  plain 
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lead  talm  to  bellere  tbat  h«  walred  tbRt  fea- 
ture of  It  permlttliw  him  to  fcec;p  It  for  anotber 
season  tar  tbe  determination  of  tbat  ques- 
tion. Tben.  of  courae,  U  that  was  troei  It 
is  not  necessary  tbat  be  should  deliver  the 
horse  to  Charlotte,  he  had  taken  future  time 
to  consider  tbat  qnestloo ;  tbat  the  horse  died 
from  a  disease  that  actually  existed  at  tbe 
time — If  while  be  was  so  trying  him  for  that 
determination  of  that  question  tbe  horse 
died  from  a  disease  existing  at  the  time  ot 
the  purchase  without  fault  of  tbe  defendant, 
then,  of  course,  his  rights  accrued  to  arold 
imyment  As  the  plaintiff  guarantied  tbe 
horse  to  be  serrlceably  sound,  what  was  said 
at  the  time  of  tbe  purchase  between  these 
parties  as  to  the  enlargement  of  the  testicle 
may  be  considered  by  you  as  bearing  upon  the 
actual  condition  of  the  horse.  Tbat  Is,  was 
there  outward  evidences,  manifestations,  tbat 
the  horse  bad  any  abnormal  condition,  or 
anything  that  would  Indicate  a  disease  at 
that  time,  whether  the  disease  claimed  really 
manifested  itself  by  any  outward  sign,  that 
you  may  consider  as  bearing  upon  that  propo- 
sition. Second,  whether  sufficient  manifesta- 
tions appear  to  put  defendant  upon  his  notice, 
80  as  to  lead  him  to  obserre.  more  closely  than 
otherwise  any  progress  of  tbe  disease  might 
make,  as  It  would  be  his  duty  under  those 
conditions,  as  If  he  was  appraised  of  any- 
thing of  that  character  to  give  it  more  close 
attention,  upon  discovery  of  any  disease  that 
might  lead  the  horse  to  be  servlceably  un- 
sound, It  was  then  his  duty,  within  a  reason- 
able time,  to  notl^  Mr.  Otto,  and  return  the 
horse  to  Obarlotte." 

A  Terdlct  of  no  cause  of  action  was  re- 
turned, and  plaintiff  has  brot^bt  error,  upon 
the  Judgment  rendered  thereon.  Two  de- 
fenses are  suggested  by  the  defendant's  no- 
tice: (1)  A  guaranty.  (2)  Deceit  in  the  sale 
of  the  horse. 

We  find  nothing  in  the  testimony  tbat  Justi- 
fies an  Inference  of  deceit  and  the  Judge 
seems  not  to  bare  left  that  question  to  tbe 
Jury.  It  was  not  mentioned  In  the  charge. 
A  request  to  charge  was  offered  by  the  plain- 
tiffs' counsel,  which  after  reciting  tbe  allega- 
tion of  deceit  mentioned  In  the  notice,  con- 
tained the  following;  "On  this  point,  I  In- 
struct you  that  before  any  such  defense  can 
be  of  any  avail  to  tbe  defendant  in  this  cause, 
you  must  Qnd  from  a  prepond^ance  of  the 
evidence,  tbat  at  tbe  time  of  the  sale  of  tbe 
horse  to  defendant,  such  horse  was  afflicted 
with  tbe  chronic  disease  as  alleged;  that  said 
plaintiffs  bad  actual  knowledge  of  the  fact 
at  the  time;  and  tbat  by  false  and  fraudu- 
lent misrepresentation  or  concealment  on 
the  part  of  the  plaintiffs  concerning  the  same, 
the  defendant  was  Induced  to  purchase  said 
horse,  and  give  tbe  note  In  question."  This 
was  a  proper  request  and  should  have  been 
given.  Perhaps  no  Injury  resulted  as  tbe 
question  of  deceit  appears  not  to  have  been 
mentioned.  It  Is  not  certain,  however,  that 
the  Jury  did  not  consider  It. 


It  is  insisted  that  the  other  defense,  as 
actually  made  in  tbe  evidence,  bad  no  founda- 
tion in  tbe  notice  as  required  by  circuit  court 
rule  7.  suhd.  "c."  Tbe  notice  states  tbat  the 
horse  was  purchased  upon  the  assurance  that 
he  was  servlceahly  sound,  wber^u,  In  tact, 
be  was  not,  bnt  was  afflicted  wltii  a  disease 
named,  which  made  him  sterll^  and  ulti- 
mately caused  his  death.  Tbe  claim  that 
this  condition  of  tbe  borse  made  tbe  contract 
devoid  of  consideration  may  not  be  a  sound 
conclusion,  but  the  notice  Is  broad  enough  to 
permit  recoupment  of  any  damages  resulting 
from  the  breach  of  guaranty.  Counsel  say 
that  this  written  guaranty  was  not  mentioned 
in  tbe  notice,  but  tliat  Is  unimportant  The 
substance  of  tbe  guaran^  la  given,  not  with 
complete  accuracy  perhaps  In  all  details,  but 
broadly,  and  tbe  notice  cannot  have  failed 
to  apprise  tbe  plaintiff  that  defendant 
claimed  that  there  was  a  breach  of  such 
guaranty.  We  are  of  tbe  opinion  tbat  tbe 
failure  to  set  forth  tbe  duty  of  returning 
tbe  horse  for  trade,  and  a  subsequent  waiver 
of  the  provision,  should  not  be  held  to  con- 
stitute sucb  a  variance  as  to  be  fatal,  and 
therefore  It  was  not  error  for  the  court  to 
refuse  to  instruct  the  Jury  to  find  for  tbe 
plaintiff  upon  this  ground. 

There  was  no  error  in  permitting  the  Jury 
to  find  a  waiver  of  the  provision  requiring 
a  return  of  the  borse.  Had  there  been  no 
negotiations  of  the  character  shown.  It  would 
have  been  tbe  duty  of  the  defendant  to  re- 
turn tbe  horse  according  to  tbe  provisions  of 
the  contract  within  a  reasonable  time,  pro- 
vided this  could  be  done;  but  It  cannot  be 
true  tbat  his  failure  to  do  so  would  be  fatal 
to  his  right  to  redress,  if  the  death  of  the 
horse  before  such  period  had  elapsed,  pre- 
vented. In  sucb  case,  though  he  could  not 
tender  back  the  horse,  tbe  vendor  would  not 
be  absolved  from  his  duty  to  recompense  hlni. 
The  same  can  be  said  In  this  case,  inasmuch 
as  tbe  Jury  have  found  an  extension  of  tbe 
time  for  testing  the  ability  of  the  horse;  a 
question  which  It  was  proper  to  submit  to 
tbe  Jury.  It  Is  contended  tbat  the  plaintiffs 
bad,  to  say  the  least  a  right  to  give  another 
borse  to  the  defendant  and  asserted  that  he 
did  not  request  It  Were  the  horse  llvln;. 
It  would  be  the  defendant's  duty  to  tender 
back  the  horse,  and  make  an  effort  to  agree 
upon  a  substitute;  bnt  If  tbe  borse  died  while 
he  was  yet  being  tested  under  arrangement 
by  tbe  parties,  and  the  defendant  was  thereby 
prevented  from  returning  him,  we  are  not 
convinced  tbat  bis  failure  would  preclude 
recoupment  The  defendant  has  not  brought 
this  action.  With  knowledge  of  tbe  horse's 
death,  and  without  a  request  to  defendant  to 
take  another,  plaintiffs  have  brought  an  ac- 
tion upon  tbe  note,  denying  liability  upon 
their  guaranty.  This  was  equivalent  to  a 
refusal.  But  the  guaranty  In  this  case  was 
in  writing,  and  It  cannot  be  added  to  by  parol. 
See  McCray  C3o.  v.  Woods,  99  Mich.  269.  5S 
N.  W.  320,  41  Am.  St  Bep.  599;  Hutohlnson 
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Co.  T.  Pinch,  107  Mich.  13.  64  N.  W.  728,  66 
N.  W.  340;  Johnson  t.  Bratton.  112  Mich. 
323,  70  N.  W.  1021;  Mason  &  H.  Co.  t.  Gage, 
119  Mich.  361,  78  N.  W.  ISO;  Monat  r.  Mon- 
tasne,  122  Mich.  834,  81  N.  W.  112;  Hallett  t. 
Gordon,  122  Mich.  667,  81  N.  556,  82  N. 
W.  827;  Dowagiac  Mfg.  Oo.  t.  Corblt,  127 
Mich.  476,  86  N.  W.  »54,  87  N.  W.  888. 

Tbere  was  no  guaranty  that  this  horse  was 
not  diseased,  bnt  only  that  he  was  servlcen- 
bly  sound.  It  Is  true  that  a  disease  which 
can  be  said  to  hare  rendered  him  serrlceably 
nnsound  and  not  an  average  foal  getter, 
would  constitute  a  breach  of  the  guaranty; 
but  the  Jury  should  hare  been  so  Instructed, 
^erefore  the  court  erred  In  broadly  Instruct- 
ing the  Jury  that:  "If  the  horse  was  dis- 
eased In  the  testicles  at  the  time  Braman 
purchased  blm.  or  If  he  was  not  an  aTerage 
foal  getter  It  was  his  duty  to  return  him 
after  a  reasonable  time;  that  Is  after  a 
reasonable  time  to  determine  that  Question. 
And  If  Otto  did  not  ask  him  to  keep  him  for 
a  further  time  to  further  determine  that, 
then  be  cannot  arold  payment,  and  your  ver- 
dict must  be  for  the  plaintiff  for  $5^.40. 
You  are  to  determine,  gentlemen,  whether 
the  horse  was  diseased  or  not  at  the  time  It 
was  purchased  of  the  Otto  Breeding  Company, 
or  whether  he  failed  to  be  an  average  foal 
getter  without  fault  of  the  defendant;  that 
is,  was  the  swelling  without  regard  to  the 
disease,  or  was  the  swelling  because  of  the 
disease  that  actually  existed  at  the  time  be 
purchased  him — that  be  did  not  get  Into  the 
condition  because  of  disease  arising  while 
In  Braman's  bands?  Second,  If  defendant  Is 
free  of  blame  for  muA  defective  condition, 
whether  Otto  waived  the  retam  of  the  horse 
to  Charlotte." 

This  Instruction  was  erroneous  for  another 
reason.  Tbe  evidence  shows  that  the  defend- 
ant had  the  horse  for  more  than  a  year.  It 
cannot  be  said  that  he  received  no  considera- 
tion for  bis  note,  for  tbe  horse  had  some 
value.  Again,  it  was  a  Question  for  the  jury 
to  determine  what  if  any  damage  defendant 
had  sustained  growing  out  of  the  breach  of 
the  guaranty.  They  might  have  been  less  or 
more  than  tbe  amount  of  tbe  notei  but  It 
was  not  for  tbe  court,  bat  tbe  jury,  to  de- 
termine them. 

The  Judgment  la  reversed,  and  a  new  trial 
ordered. 


LINOO)  V.  BLMWOOD  TP. 
(Supreme  Court  of  Michigan.   Dec.  4,  1905.) 

1.  TAXATIOH— VOLVNTABT  PAYUENT. 

A  tax  paid  before  levy  or  threat  of  leyy 
or  duress  of  any  Und  Is  paid  voluntarily. 

[Ed.  Note.^For  caaes  in  point,  see  vol.  4S, 
Cent,  Dig.  Taxation,  |  1000.] 

2.  Bam>  —  Patueht  nitDKB  PaorssT— Pabtt 
Entitud  to  Makx  Faymekt. 

Ucder  Comp.  Laws  1897.  |  3876,  authori- 
sing any  person  to  pay  an  illegal  tax  under  pro- 
test and  recover  back  the  amount  paid,  ooe  who 
owns  all  the  bonds  of  a  corporauou  and  owns 


and  controls  most  of  Its  stock,  and  has 

and  management  of  Its  proper^  and  atb 
corporation  itself  having  no  money  or  ci 
as  to  enable  it  to  pay  taxes  assessed 
it,  is  entitled  to  pajr  such  taxes  under 
and  to  recover  rack  tbe  amount  paid 
tax  Is  illegal. 
8.  Sahx— Tm  aw  Bvn. 

Gomp.  Laws  1897,  I  8876,  aathorii 

{layment  of  Illegal  taxes  under  protest,  i 
y  requires  an  action  to  recover  back  tb( 
paid  to  be  brought  within  SO  dtfys  aft 
ment. 

[Ed.  Note.— For  cases  in  point,  see 
GenL  Dig.  Taution.  1 1009.] 

4.  Save— Ton  ow  PATvcnr— Evidbnc 

Under  Gomp.  Iaws  1897,  S  3870, 
sing  payment  of  illegal  taxes  under  pro 
quiring  the  treasurer  to  mention  w 
protest  on  the  tax  roll  and  rectipt,  and  n 
suit  to  recovMT  back  the  monc^  paid 
brought  within  thirty  days  after  paymt 
ther  the  treasurer's  receipt  cor  any  enti 
by  him  Is  conclusive  on  the  taxpayer  ai 
date  of  payment,  and  he  may  prove  the 
payment  and  protest  Indqieiidently, 
first  showing  that  no  record  has  beoL 
the  treasnrw  or  that  audi  record  caj 
produced. 

6.  Saicb— IiuaAx.nT  of  Tax— Pbaud 
Under  Comp.  Laws  1897,  I  8699,  pi 
that  a  tax  may  be  held  illegal  where  thi 
visor  or  board  of  review  has  acted  fraui 
In  MM^tTig  a  person  or  proiwrty  for  ti 
or  In  appMilottlng  tbe  tax,  and  seetli 
making  ft  a  misdemeanor  Cor  any  ol 
willfully  assess  property  at  more  or  le 
what  he  believes  to  be  Its  true  cast 
protests  filed  on  the  payment  of  a  ta^  c 
willful  overvafnation,  favoritism,  and  c 
of  property  from  tbe  roll  by  the  supervii 
refusal  by  the  board  of  review  to  reU 
taxpayer,  sufiSciently  indicate  fraud  to  i 
issue  as  to  the  legality  of  the  tax. 

Error  to  Circuit  Court,  Leenanau  < 
Frederldc  W.  Mayne,  Judge. 

Action  by  Samuel  B.  Lln|^  agat 
township  of  Elmwood.  There  was  i 
ment  for  defendant,  and  plaintiff  brlni 
Reversed. 

Argued  before  MOORE.  O.  J.,  and 
VAY.  MONTGOMEBT,  08TBANDB 
HOOKER,  JJ. 

Dwight  D.  Boot,  for  ai^llant  '. 
ft  Grotsoi  (A.  F.  Bnntlng,  of  counsel), 
I>elle& 

HOOKER,  J.  Tbe  Trar&M  Bead 
elation  owns  re8(Mrt  property  upon  T 
Bay.  It  was  the  claim  of  the  plaint 
he  was  owner  of  all  of  the  bonds  of  sa 
pany,  and  that  he  owned  and  contzoUi 
of  Its  stock,  and  bad  control  and  mana 
of  the  proport;  belonging  to  the  asB< 
and  Its  affairs.  He  caused  this  actio 
brougltt  against  the  treasurer  of  th( 
ship  in  which  said  property  is  sitaat 
cover  an  amount  paid  by  him  under 
claimed  by  the  defendant  to  be  due  fc 
assessed  upaa  said  property.  To  main 
case  be  offered  testimony  tending  to  sh* 
he  paid  tbe  taxes  through  bis  attorn 
that  they  were  paid  under  a  written  ; 
delivered  to  the  treasurer  at  the  time 
writing  stetes,  as  grounds  for  the  pre 
that  the  property  was  fraudalratly  andf 
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I7  assessed  at  more  than  its  actual  ralue,  and 
more  than  Its  relative  value  to  other  proper- 
ty assessed  upon  the  same  roll;  (2)  because 
the  supervisor  willfully  and  Intentionally 
omitted  from  the  roll  large  quantities  of  per- 
sonal property  whlt^  It  was  bis  duty  to  as- 
sess; (3)  because  the  board  of  review  will- 
fnlly,  frandulently,  and  dishonestly  n^Iected. 
and  refused,  to  cause  said  omitted  property 
to  be  added  to  the  roll ;  (4)  because  said 
board  fraudulently,  willfully,  and  Intentional- 
ly refased  to  raise  the  assessment  of  other 
real  estate,  or  reduce  that  of  the  Traverse 
Beach  AssodatloQ,  although  requested  to  do 
eo;  (JS)  that  the  board  of  review  of  said  town- 
ship did  hot  hold  a  legal  meeting  on  the  last 
day  fixed  by  law  for  reviewing  the  assessment 
roll;  (6)  because  said  board  Illegally  held  a 
meeting  after  the  time  fixed  by  law,  and 
assumed  to  change  and  fix  the  amounts  of  the 
assessed  valuation  of  property  contained  in 
the  roll.  Other  grounds  were  stated,  but 
they  only  r^>eat  the  forgoing. 

Upon  the  trial  plaintiff  testified  that  after 
the  assessm^t  was  made  he  appeared  before 
the  board  of  review  and  objected  to  the  as- 
sessment, and  he  offered  In  evidence  a  protest 
which  he  filed  with  said  board  at  that  time. 
In  that  protest  he  complained  of  overassees- 
ment,  giving  reasons  therefor,  also  that  the 
property  was  assessed  higher  relatively  than 
other  property,  <dtlng  Instances  of  low  assess- 
moit  of  property.  Including  that  of  relatives  of 
the  supervisor,  and  that  much  personal  prop- 
«ty  was  omitted  from  the  roll,  and  asking 
eltbtf  a  reduction  of  this  property,  or  the 
raising  of  other  parcels,  and  that  omit- 
ted personal  property  be  added,  and  offered 
proof,  if  the  board  would  fix  a  time  for  the 
bearing  of  the  matter.  Plalntlfl  also  testi- 
fied that  he  paid  these  taxes  under  protest; 
tbat  the  Traverse  Beach  Association  had  no 
mon^  nor  credit,  and  could  not  procure 
money  to  pay  the  taxes  assessed;  that  be 
owned  all  of  the  bonds  but  one,  and  "practi- 
cally controlled  the  whole  thing  by  control- 
ling almost  all  of  the  stock,"  and  paid  the  tax 
himself;  that  he  was  "practically  the  asso- 
ciation." Tbe  testimony  tended  to  show, 
further,  that  the  protest  was  filed  with  the 
tward  of  review  on  the  last  day  provided  by 
law  for  the  purpose,  by  counsel  employed  by 
the  plaintiff,  and  that  the  tax  was  paid  by 
counsel  with  money  furnished  the  plaintiff, 
and  audi  payment  was  accompanied  by  the 
aforesaid  written  protest  served  upon  the 
treaanrer.  Witness  Pratt  testified  tiiat  tbe 
tax  was  paid  by  cbe(A;  but  that  he  did  not 
know  the  date,  but,  as  be  understood  11;  thia 
suit  was  commenced  within  80  daya  after- 
wards. 

The  following  dialogue  ensued:  **Q.  Oan 
you  state  how  long  before  tbe  commencemoit 
of  this  suit  that  check  was  glv^?  A.  I' 
can  aa  I  Uien  understood  It  Q.  How  bmg 
was  it?  (Mr.  Fatcbin:  I  object  to  that 
The  record  evidence  Is  the  best  evidence. 
Furthc^r,  In  order  to  fix  the  time  of  the  pay* 


ment,  Uie  check  Itself  would  be  tbe  best  evi- 
dence. Tbe  Court:  The  statement  contains 
tbe  element  of  indeflniteness,  'As  I  then  un- 
derstood it'  that  taken  in  connection  with 
the  other  objections,  the  objection  will  be  sus- 
tained unless  it  is  shown  that  there  Is  no 
record  of  it  tbat  the  check  is  lost  or  some 
other  fact.  Mr.  Pratt;  Note  an  exception.) 
Q.  Had  yon  any  knowledge  of  the  fact  of 
payment  at  the  time  payment  was  made? 
A.  I  did  have.  Q.  Did  you  also  have  knowl- 
edge of  the  fact  as  to  when  the  suit  was  com- 
menced? A.  I  did.  Q.  How  iMig  before  the 
commencement  of  suit  was  the  tax  here  in 
question  paid?  (Mr.  Patchln :  I  object  Tbe 
records  are  the  best  evidence  of  tbat  Court: 
Till  the  proper  showing  Is  made,  the  objec- 
tion Is  sustained.  Mr.  Pratt:  Note  an  excep- 
tion. Mr.  Pratt:  I  wish  to  state  here  that  1 
will  have  tbe  check  Itself  here  this  evening. 
Mr.  Davis  has  been  notified  and  he  will  be 
here  with  it  Court:  The  tax  receipts  are 
here?  Mr.  Pratt:  Yes,  sir;  but  they  are 
not  correct  as  to  date,  I  know  as  a  matter 
of  fact  that  they  were  dated  a  long  time  be- 
fore payment  Mr.  Patchln:  I  object  to  tbat 
Court:  The  protest  would  not  be  Incorrect- 
ly dated?  Mr.  Pratt:  It  was  dated— not 
filed — but  dated,  but  we  did  not  make  nor 
file  the  protest  nor  Mr.  Foote  deliver  the  re- 
ceipts until  nearly  a  month  after  they  bear 
date.  Mr.  Patchln:  I  move  that  tbat  state- 
ment be  stricken  out  Court:  Was  that  a 
matter  of  testimony  on  your  part?  Hr.  Pratt: 
Yes,  sir.  Court:  Well,  till  the  records  are 
shown  or  Inability  to  show  them.  It  will  be 
stricken  from  the  record.  Note'  an  exertion. 
Mr.  Pratt :  What  do  you  mean  by  a  'record*? 
Court:  The  township  treasurer  should  have 
made  a  record  of  tbe  date.  Mr.  Pratt:  Does 
the  court'  hold  that  he  could  have  made  a 
record  that  would  bind  us  different  from  tbe 
fact?  Court:  The  court  has  made  a  ruling 
that  when  the  other  evidence  Is  presented, 
I  will  pass  upon  them.  If  after  that  Is  pre- 
sented yon  desire  to  be  heard  In  relation  to  it 
that  will  be  all  right;  tbat  will  be  another 
thing.  Mr.  Pratt :  I  simply  say  this :  that  as 
to  tbe  question  of  when  the  time  of  payment 
was  made  I  want  tbe  opportunity  to  get  Ur. 
Davis  b«re  and  offer  to  prove  the  facts,  and 
in  the  meantime*!  am  ready  to  proceed  with 
tbe  proof  on  the  other  questions.  Tbe  record 
in  the  township  treasurer's  hands  contains 
the  mark  'paid  under  protest  Jannacr  8, 1902,* 
and  I  offer  to  prove  now  that  that  record  Is 
IncoEvect  and  that  tbe  payment  was  made  in 
fact  on  the  Ist  day  of  February,  1902,  paid 
our  check  and  accepted  by  Mr.  Foote  <hi  or 
aft%r  tiiat  date.  Court:  That  la  your  offer. 
Proceed.  Have  you  the  receipts  here?  Mr. 
Pratt:  Yes,  sir;  and  they  are  dated  January 
8,  1002.  I  say,  however,  that  neither  by  giv- 
ing a  receipt  nor  by  making  a  record  on  his 
tax  roll  different  from  the  fact  could  he  bind 
us.  Court:  Proceed  with  plaintiff's  testi- 
mony.)  Witness  Pratt  continued:  My  part- 
ner went  to  the  treasurer's  office  on  January 
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8,  1002,  to  pay  tbe  tazeB,  but  returned  witii- 
ont  paying  them  and  presume  that  aocounta 
for  the  dates  on  rece^tts.^  It  was  shown, 
also,  ttiat  plaintiff  owned  a  leifst  amount  of 
stock  In  tbe  Traverse  Beach  Association,  and 
was  In  the  habit  of  acting  as  Its  presidoit 
Before  the  close  of  plalntUTs  testimony,,  on 
motion  of  defendants  counsel,  tbe  court  di- 
rected a  verdict  for  the  defendant,  which  was 
duly  entered,  togetbor  with  Judgment  thereon 
and  the  plaintiff  has  appealed. 

Was  the  payment  of  the  tax  a  voluntary 
one?  There  serans  nothing  to  Indicate  the 
contrary.  It  was  paid  before  levy  or  threat 
of  levy,  or  duress  of  any  kind,  and  therefore 
cannot  be  said  to  be  involuntary.  Tbe  statute 
(Comp.  Laws,  §  3876)  permits  any  person  to 
pay  a  tax  without  waiting  for  a  levy,  and 
allows  him  to  accompany  said  paymoat  by  a 
written  protest  at  the  time  of  payment,  and 
to  recover  back  the  amount  paid,  upon  the 
ground  of  illegality  that  may  be  stated  In 
the  protest  In  saying  that  this  was  a 
voluntary  payment,  we  understand  defend- 
ant to  mean  tbat  the  protest  failed  to  state 
a  sufficient  ground,  or.  If  stated,  that  plaintiff 
failed  to  prove  such,  and  that  therefore  it 
must  be  treated  as  a  voluntary  payment.  If 
tbe  protest  contains  a  sufficient  allegation, 
and  the  evidence  supports  it,  the  question  of 
plaintiCTs  right  to  recover  for  a  fraudulent 
amount  should  have  gone  to  the  Jury  (if  the 
pojrt  might  not  have  directed  a  verdict  upon 
It  as  conclusively  shown),  unless  there  Is 
some  other  reason  which  should  preclude  a 
recovery  by  plaintiff.  Two  such  are  stated: 
(a)  That  the  plaintiff  had  not  a  right  to 
recover  In  his  own  name,  (b)  Tbe  suit  was 
not  seasonably  brought.  As  to  the  first  of 
these,  the  statute  seems  a  sufficient  answer. 
If  tbe  plaintiff's  testimony  Is  true,  he  paid 
this  tax  for  his  own  protection,  very  much 
as  a  mortgagee  might  do.  Tbe  statute  pei^ 
mits  this,  and  contains  nothing  to  indicate 
tbat  such  a  payment  by  an  Interested  party 
may  not  be  made  nnder  protest,  and  re- 
covered beck.  The  second  ground.  If  the 
claim  be  true,  is  an  answer  to  plaintiffs 
suit,  for  the  statute  clearly  requires  the  ac- 
tion to  be  brought  within  30  days  after  pay- 
ment. It  does  not  appear  from  tbe  record 
that  the  action  was  broughtfwlthln  the  statu- 
tory period.  This  would  have  justified  the 
direction  of  a  verdict  for  defendant,  but  for 
plaintiff's  offer  to  show  tbat  tbe  tax  was 
paid,  and  the  protest  given  to  the  treasurer 
at  a  different  time  from  the  date  of  th0  tax 
receipts.  The  Judge  was  of  the  opinion  tbat 
records  required  to  be  kept  by  the  treasurer 
would  be  conclusive  of  the  question  of  date, 
and  that  until  It  should  be  shown  that  then 
was  no  record,  or  that  it  could  not  be  pro- 
duced, secondary  evidence  could  not  be  re- 
ceived. See  Comp.  Laws,  f  8876.  We  cannot 
assent  to  this  view.  It  was  competent  and 
necessary  for  plaintiff  to  prove  the  time  of 
payment  and  protest  and  he  could  not  be 
rancluded  by  the  date  of  tbe  tax  receipt,  or 


any  entry  tbat  tin  treasunr  mU^  make. 
It  tellowB  tbat  tbhi  cause  must  be  reversed, 
unless  the  plaintiff  has  utterly  failed  to 
prove  hla  grounds  oi  protest  to  have  been 
well  taken. 

It  is  urged  that  tiie  protests  cwtalD  no 
sufficient  grouid  for  h(^dlng  tbe  tax  illegal- 
Section  76  <tf  the  tax  law  (Oomp.  Laws* 
f  88BQ)  provides  that  "In  any  suit  or  pro- 
ceeding to  enforce  or  set  aalde  a  tax,  such 
tax  shall  be  held  illegal  only  for  one  of  the 
following  reasons.  •  •  •  Fifth,  tbat  the 
supervisor  or  board  of  review  in  assessing 
a  person  or  property  tor  taxation,  or  In  the 
apportionment  of  the  tax  to  the  pnscm  or 
property  In  question  acted  fraudulently.  If 
any  such  ill^allty,  omission,  or  fraud  affects 
the  amount  of  one  tax  only,  the  tax  shall 
be  sustained  so  far  as  ti»  same  Is  legal  and 
Just"  Section  116  (Oomp.  Laws,  |  3038) 
makes  It  a  misdemeanor  for  any  assessing 
or  other  oSlc&e  to  willfully  assess  any  prop- 
erty at  more  or  less  tban  what  he  believes 
to  be  its  true  cash  value.  It  has  been  held 
that  taxes  may  be  set  aside  as  Illegal,  where 
proper^  has  been  fraudnlentiy  overassessed. 
whether  it  be  by  overvaluation  of  such  prop- 
erly or  by  willful  overassessment  See 
Auditor  General  t.  Pioneer  Iron  Co..  123 
Mich.  521,  82  N.  W.  260;  Auditor  General 
V.  Hughltt  182  Mich.  311,  83  X.  W.  621: 
Auditor  General  v.  Improvement  Co.,  129 
Mich.  182,  88  N.  W.  468,  66  L.  R.  A.  105. 

Id  the  present  cose  counsel  say  that  neither 
the  protests  nor  the  proofs  Indicate  fraud. 
We  think  otherwise.  The  protests  cbarge 
willful  overvaluation,  favoritism,  and  omis- 
sion of  property  from  the  roll  by  the  super- 
visor, and  refusal  by  the  board  of  review  to 
relieve  tbe  plaintiff  against  them.  There  Is 
an  offer  of  proof  from  which  such  fraudu- 
lent conduct  might  be  Inferred,  and  the  ques- 
tion might  therefore  have  been  one  which 
should  have  been  submitted  to  the  Jury,  had 
plaintiff  been  allowed  to  put  In  his  testimony. 
Tbe  following  excerpt  from  the  record 
shows  that  the  case  was  disposed  of  on 
motion  of  defendant's  counsel  upon  what 
was  called  a  Jurisdictional  ground,  cutting 
off  plaintiff's  opportunity  to  Introduce  fur- 
ther testimony:  "Q.  State  whether  or  not 
you  are  acquainted  with  the  values  of  real 
estate  In  Blmwood  township,  and  what  part 
of  It  Court:  It  is  desirable  .that  I  should 
pass  upon  the  Jurisdictional  points  raised 
by  defendant  before  we  take  up  the  question 
of  value.  Mr.  Patchln:  I  move  tbe  court  to 
now  direct  a  verdict  for  defendant  for  the 
reasons  that  the  evidence  shows  that  plaintiff 
paid  the  taxes  In  question  voluntarily,  and 
that  he  did  not  pay  them  Involuntarily. 
Also,  that  plaintiff  has  no  1^^  right  to 
recover  back  the  tax  in  his  Individual  name, 
and  also  because  plaintiff  did  not  begin  the 
suit  within  30  days  after  the  paying  of  tbe 
tax.  And  thereupon  the  court  instructed 
the  JuiT  to  return  a  verdict  In  favor  ot 
defendant  of  'No  cause  of  action.'  and  it 
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was  done.  To  wUcSi  InstnictlOD  tlie  plaintiff 
duly  excepted.  And  tiiereupon  Judgment 
was  rendered  against  ttie  plaintlfl  and  In 
faTOr  of  the  defendant  opon  said  Terdlct  for 
costs  of  suit  To  which  Jndgment  plaintiff 
daly  excepted.'* 

The  Judgment  tB  rermed,  and  a  new  trial 
ordered. 


TUCKER  T.  VAN  WII<TELE  et  al. 
(Supreme  Conrt  of  Midiigan.  Dec  4.  190S.) 

1.  Taxatioh— Sau  or  Lari>— Notioks— Db- 

SCBIPTIOW. 

Where  the  name  ef  the  county  and  state 
were  omitted  from  the  description  of  land  lold 
for  taxes  in  ttie  notices  served  on  the  record 
owners,  each  notlceB  were  Ineffective. 

2.  Sahs  —  Skbvioe— Past  Ownebs  —  Posbes- 

UOIf. 

Where  Dotices  of  the  sale  of  land  for  taxes 
CHS  the  record  ownsra  were  fatally  defective,  the 
service  of  a  sufficient  notice  on  one  claiming  an 
interest  in  the  timbtt  growing  on  the  land  was 
insnffii^ent  to  entitle  the  purchasers  to  pos- 
session. 

Appeal  from  Circuit  Court,  Schoolcraft 
Obnnty,  In  Chancy;  Joseph  H.  Bteere,  Judge. 

Petition  by  Edgar  H.  Tucker  against  Lewis 
Van  Winkle  and  others  for  a  writ  of  assist- 
ance. Fran  an  order  denying  the  writ,  pe- 
titioner appeals.  Affirmed. 

Argued  before  GRANT,  BI^AIR,  MONT- 
60MEBT,  OSTRANDBR,  and  HOOKER,  JJ. 

V.  I.  Hixson  and  DaTld  Knox,  tw  appellant 
F.  D.  Mead,  for  i^ipelleeB. 

HOOKER,  J.  The  petitioner  holds  Audi- 
tor General's  deeds  to  the  premises  in  qnes- 
tloD.  He  has  filed  his  petition  for  a  writ  of 
assistance,  that  he  may  be  put  In  possession 
of  said  lands.  Defaidants  Van  Winkle  and 
Cbarles  Montague  are  tbe  grantees  named  in 
the  last  recorded  deed  in  the  regnlar  chain  of 
title  to  said  land,  and  claim  to  be  owners. 
WllllBin  Bonlfas  claims  to  have  an  interest 
in  the  timber  growing  upon  said  land.  Tbe 
petition  Is  opposed,  upon  the  grounds  that  the 
notices  served  did  not  conform  to  the  re- 
quirements of  section  140  of  the  tax  law 
(Comp.  Laws,  I  3950),  and  that  proper  proof 
of  service  was  not  made.  Most  of  the  ques- 
tloDS  raised  have  been  deeded  In  the  recent 
case  of  WllUams  t.  Olson  (Mlcb.>  104  N.  W. 
1101,  and  need  not  be  further  alluded  to. 

Tbe  notices  served  upon  Van  Winkle  and 
Montagne  are  deficient  in  the  description  of 
the  lands;  tbe  county  and  state  being  omit- 
ted. If  the  name  of  the  state  appeared,  the 
township  and  range,  wblch  are  given,  would 
serve  to  define  the  land.  As  it  is,  the  no- 
tice tails  to  sbow  whether  tbe  lands  are  in 
Michigan,  or  In  any  one  of  tbe  many  other 
statea,  when  similar  methods  of  survey  bave 
been  followed.  While  the  case  dted  Indicates 
that  tbe  statute  Is  not  to  be  construed  and 
enforced  technically,  we  are  of  the  opinion  that 


it  should  furnish  neansof  Identt^rlns  the  land. 
The  notice  to  BonifU  cpntalns  the  name  of 
the  state,  but  that  does  not  give  petitioner 
tbe  right  to  possession. 

The  order  of  the  drcolt  conrt  Is  affirmed, 
with  costs. 


PEOPLE  V.  WHEELER. 
(Supreme  Court  of  Michigan.   Dec.  4,  1906.) 

1.  Just— SuuHOHiNO — Statutes. 

Comp.  Laws,  §  844,  authorizing  the  court 
to  direct  the  sheriff,  when  there  shall  not  be 
Jurors  enough  to  form  a  panel,  to  summon  per- 
sons from  bjrstanders  or  from  the  neiehborlng 
citizens,  is  directorr  merel^r.  and  tlie  court  mar, 
on  the  panel  of  jurors  being  exhausted,  direct 
the  sheriff,  with  the  consent  of  defendant,  to 
summon  persons  as  Jnrors  from  designated 
townships  of  the  county. 

[Ed.  Note. — For  cases  in  point,  see  v<d.  81. 
Cent  Dig.  Jury,  H  324^^28.1 

2.  DiSOBDEBLT    HOUSB— EVIDENCE— ADUIBSI- 
BILITY. 

On  a  trial  for  Iceeping  a  bouse  of  ill  fame 
between  designated  dates,  testimony  of  the  r^u- 
tatlon  of  tbe  house  prior  to  the  earliest  date, 
thonch  insufficient  when  standing  alone.  Is  ad- 
missible If,  when  taken  in  connection  with  other 
undisputed  evidence,  it  Indicates  that  the  house 
under  the  same  management  had  acquired  a 
reputation  prior  to  the  earliest  date,  which  con- 
tinued up  to  and  during  the  period  charged  in 
the  information. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Disorderly  House,  f  22.} 

8.  Same — EIusmehts  of  OrrENSK. 

Evidence  that  a  house  was  a  house  of  111 
tame  is  not  alone  sufficient  to  warrant  a  convic- 
tion for  keeping  a  house  of  ill  fame  resorted  to 
for  the  purpose  of  prostitution ;  the  elements 
of  the  offense  being  that  the  bouse  was  of  ill 
fame,  was  beins  resorted  to  fw  tbe  purpose  of 
prostitution,  ana  was  kept  hy  accused. 

[Ed.  Note. — For  cases  In  point  aee  voL  17, 
Cent.  Dig.  Disorderly  House,  ||  1-6.] 

4.  Saub— Evidence — Aduissibilitt. 

On  a  trial  for  keeping  a  bouse  of  111  fame, 
there  was  evidence  that  defendant  kept  a  house, 
and  that  the  inmates  paid  her  for  board  and 
room  rent  and  divided  with  her  their  earnings. 
A  femsle  testified  to  telephoning  to  defendant 
from  anotlier  town.  Inquiring  whether  she  need- 
ed any  more  girls,  and,  on  receiving  an  affirma- 
tive answer,  tbe  witness  became  an  Inmata. 
There  was  no  evidence  that  defendant  had  a 
husband,  except  tbe  understanding  tb&t  a  man 
was  her  husband.  There  was  no  evidence  that 
this  man  had  any  connection  with  the  business 
carried  on  at  the  housfc  ffeld,  that  tlie  admis- 
sion of  evidence  that  di-f:  adont  under  an  as- 
sumed name  kept  bank'  and  store  accounts  was 
not  reversible  error. 

[Ed.  Note. — For  cases  in  point  see  vol.  17, 
Cent.  Dig.  Disorderly  House,  ||  26-29.] 

6.  Sake— iNSTRucnoNS. 

Tbe  (»urt  did  not  err  In  refnalng  to  chares 
that  the  law  presumed  that  what  defendant  did 
In  keeping  the  house  was  done  under  the  co- 
ercion of  -  her  husband  nnless  the  contrary  ap- 
peared, where  it  charged  that  the  Jury,  in  order 
to  convict  must  be  satisfied  that  she  was  ths 
keeper  of  or  aided  In  keying  the  house. 

Exceptions  from  Circuit  Court,  Hllladale 
County;  Guy  M.  Chester,  Judge. 

May  Wheeler  was  convicted  of  keeping  a 
house  of  Ul  fame^  and  she  excepted.  Af- 
firmed. 
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Argned  befon  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

Richard  Price  and  Oborles  A.  Sbepard, 
for  appellant  John  B.  Bird,  Attf.  Gen.,  and 
Clayton  A.  Powell,  Pros.  Att7*i  for  tba  People. 

OSTRANDER,  J.  Respondent  was  con- 
Tlcted  of  keeping  a  bouse  of  111  fame,  restnt- 
ed  to  for  tbe  purpose  of  proBtltutlon  and 
lewdness,  Tba  case  comes  here  on  excep- 
tions before  sentence.  The  errors  assigned 
and  argued  may  be  grouped  as  (1)  those  re- 
lating to  the  sdection  of  tbe  jury;  (2)  fibose 
relating  to  the  admlsslen  and  excluslmi  of 
testimony;  (8)  those  relating  to  tiie  charge 
and  to  refusals  to  charge  as  requested. 

1.  Tbe  panel  of  Jurors  baTlng  been  ex- 
hausted'with  three  jurors  In  the  box,  and  one 
Juror  summoued  from  among  the  bystandvs 
baring  been  excused  for  cause,  the  follow- 
ing took  place:  "Tbe  Ooiirt:  Gentlemen, 
we  have  exhausted  the  panel  I  am  Inclined 
to  think  we  bad  better  aoid  out  a  q»ecial 
venire  for  Jurora;  and  have  yon  any  sug- 
gestions to  make  as  to  how  tbey  shall  be 
selected?  Hr.  Sbepard :  -Why,  I  don't  want 
to  waive  any  rights  here,  your  honor,  in  the 
matter.  X  would  be  better  prepared  to  make 
ttiat  stetement  if  I  could  see  Mr.  Price.  I 
would  su^rest,  however,  that  tbe  usual 
course  ought  to  prevail.  The  Court;  Well, 
we  have  used  bere  tbe  usual  course  of  sum- 
moning talesmra  from  bystaodera,  or  of  let- 
ting tbe  sheriff  select  or  write  down  a  list 
of  names  from  tbe  different  townships,  40 
or  00  or  60  names,  and  then  allow  each  tbe 
prosecutor  and  the  attorney  for  the  defend- 
ant to  strike  off  a  certain  number,  and  let 
him  bring  In  the  balance.  I  suppose —  The 
statute  provides  a  way,  by  drawing  upon  the 
namra  that  have  been  returned.  Just  as 
soon  do  that  way.  Mr.  Sbepard :  Well, 
whichever  way  would  be  directed  by  the 
Judge.  The  Court:  I  think,  then,  unless  It 
Is  done  by  agreement,  we  will  draw  from 
tbe  names  returned.  I  didn't  know  but  we 
might  agree  upon  the  townsblpa,  thougb. 
Mr.  Shepard :  Tes,  I  am  willing  to  do  that 
so  far  as  that  Is  concerned.  So  far  as  I  am 
concerned,  why,  it  would  perhaps  suit  tbe 
wishes  of  the  sheriff  better  if  be  could  isug- 
gest  what  would  be  more  desirable  on  bis 
part  which  would  be  most  convenient  I 
suggest  tbat  tbey  be  drawn  as  far  away 
from  tbe  city  as —  The  Court:  Well,  bow 
about  Camden?  Would  tbat  be  all  right? 
Mr.  Shepard :  Yes.  Tbe  Court:  Amboy, 
Wright  Plttsford,  Ransom,  Wheatland,  Som- 
erset Moscow,  Sclplo,  lAtcbfleld — any  objec- 
tions to  drawing  from  those  townships?  Mr. 
Shepard :  No,  sir.  The  Court :  That  Is  ten 
townships."  An  order  reading:  "It  appear- 
ing to  the  court  that  tbe  regular  panel  of  ]  urors 
summoned  for  this  term  have  been  exhaust- 
ed In  this  case,  and  tbat  a  sufficient  number 
of  Jnrors  were  not  drawn  and  summoned  for 
the  term,  and  that  It  Is  necessary  to  'have 


drawn  and  summoned  other  Jurors  for  serv- 
ice at  this  term  and  in  this  case.  Therefore 
It  is  hereby  ordered  tbat  forthwith  there  be 
drawn,  In  pursuance  of  the  statute  made  and 
prdrlded,  from  tbe  list  of  petit  Jurors  re- 
turned, 30  Jnrors,  and  that  they  be  summon- 
ed to  appear  forthwith;  and  It  further  ap- 
pearing to  the  court  tbat  the  Jurors  of  tbe 
regular  panel  from  the  city  of  Hillsdale  and 
vicinity  had  formed  opinions  In  this  case  such 
as  disqualified  them  from  sitting,  and  by 
consent  of  counsel  for  respondent  In  open 
court  that  the  Jurors  to  be  drawn  should  be 
drawn  and  summoned  from  tbe  outlying 
townships  and  the  townships  hereafter  nam- 
ed, therefore  it  is  hereby  ordered  that  said 
SO  Jurors  be  drawn  from  tbe  townships  of 
Camden,  Amboy,  Wright  Plttsford,  Ransom, 
Wheatland,  Somerset  Moscow,  Sclpio,  and 
Litchfield  In  this  county" — was  entered,  pur- 
suant to  which  Jurors  were  drawn  from  tbe 
list  of  petit  jurors  returned,  and  in  tbe  reg- 
ular way  for  drawing  Jurors  for  the  term, 
by  the  clerk,  sberiff,  and  two  Justices  of  the 
peace. 

From  Jurors  so  drawn  the  selection  of  h 
Jury  proceeded  to  the  point  where,  with  12 
Jurors  In  the  box  (3  of  the  original  panel  and 
9  of  tbe  special  panel),  and  after  a  nnmber 
of  Jurors  bad  been  excnsed  for  cause  upon 
the  examination  of  counsel  for  respondent 
who  bad  exhausted  peremptory  challenges, 
said  counsel  filed  in  writing  a  challenge  to 
the  array  as  follows:  "And  now,  at  this 
day.  to  wit,  the  28th  day  of  December,  1904, 
at  Hillsdale,  In  said  county,  came  as  well 
the  said  people  as  the  said  defendant  by  their 
respective  attorneys,  and  tbe  Jurors  of  tbe 
Jury  Impaneled  In  this  cause  also  came,  and 
hereupon  the  said  defendant  challenges  tbe 
array  of  tbe  said  panel,  because  be  says  tbat 
tbe  order  of  tbe  court  upon  which  tbe  Jurors 
Nelson  Humphrey,  J.  M.  Valentine,  James 
Ritchey,  Wilber  Gardner,  Frank  Lewis, 
Frank  Denning,  Charles  B.  Case,  O.  A.  Roe, 
and  Myron  Comstock  were  drawn  and  sum- 
moned to  appear  is  without  Jurisdiction  and 
void,  and  was  made  without  the  consent  of 
defendant;  secondly,  tbe  defendant  challen- 
ges the  array  of  the  said  panel  because,  after 
the  regular  panel  of  Jurors  for  the  present 
term  had  been  exhausted,  SO  Jurors,  Inclod- 
Ing  tbe  Jurors  whose  names  are  given  above, 
were  ordered  drawn,  and  were  drawn  from 
the  list  of  petit  Jurors  which  bad  been  re- 
turned under  the  law  prior  to  the  drawing 
of  the  regular  panel,  and  the  said  Jury  was 
completed  from  the  list  thus  drawn  without 
authority  of  law,  and  the  Jurors  whose  names 
are  given  above  were  drawn  and  summoned 
as  Jurors  In  this  case  without  authority  of 
law  and  in  violation  of  the  rights  of  defend- 
ant; third,  because  defendant  never  consent- 
ed to  tbe  method  pursued  in  drawing  said 
Jurors,  nor  waived  her  right  to  object  to  tbe 
same.  And  this  the  defendant  Is  ready  to  ver- 
ify, wberenptm  she  prays  Judgment  and  the 
said  panel  may  be  quashed."  Tb%  clM"iwft 
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was  OTemled.  Therenpon  the  nine  Jurors 
selected  from  the  special  panel  were  chal- 
lenged for  came  for  the  reasons  set  ont  In 
the  challenge  to  the  array.  They  were  over^ 
ruled. 

It  Is  said  that  the  method  and  only  law- 
ful method  of  completing  the  panel  Is  that 
pointed  out  In  Gomp.  I>awB,  §  S44,  and,  as 
this  method  was  not  followed,  respondent 
was  not  tried  by  a  lawfnl  Jury.  It  Is  con- 
tended on  the  part  of  the  people  that  conn- 
sel  for  defendant  consented  to  the  method 
pursued,  and  also  that  objections  were  not 
seasonably  made.  The  statute  referred  to  la 
not  In  Its  terms  mandatory,  nor  la  any  au- 
thority brought  to  our  attention  for  the  prop- 
osition that  the  course  pursued  was  an  Im- 
proper one.  It  is  clear  that  consent  was  In 
effect  glTen  to  the  selection  of  jurors  from 
the  townships  from  which  they  were  drawn. 
There  Is  no  pretense  that  there  were  not 
proper  lists  returned  from  which  to  draw, 
or  that  in  making  the  drawing  which  was 
made  the  statute  method  was  not  pursued. 
We  think  the  objection  without  merit,  and 
that  the  challenge  to  the  array  was  properly 
disallowed. 

2.  There  was  abundant  and  convincing  erl- 
dence  produced  to  show  that  the  house  oc- 
cupied by  respondent  was  a  housO  of  III 
fame,  resorted  to  for  the  purpose  of  prostl- 
tution  and  lewdness,  between  the  dates  laid 
In  the  Information,  which  were  March  1. 
1904,  and  October  8,  1904.  It  Is  complained, 
howerer,  that  some  of  the  testimony  received 
was  objectionable,  and  that  In  receiving  It 
there  was  error.  This  testimony  related  to 
the  reputation  of  the  house  at  periods  prior 
to  March  1, 1904.  Standing  alone,  this  testi- 
mony would  not  have  been  of  value  to  prove 
the  charge  laid.  In  connection  with  other 
and  undisputed  testimony,  it  indicated  mere- 
ly that  the  same  place,  under  the  same 
management,  had  acquired,  prior  to  the 
earliest  date  laid  in  the  Information,  a 
reputation  which  continued  to  and  during 
the  i>eriod  charged  In  the  Information.  A 
further  objection  Is  that  witnesses  were 
permitted  to  testis  to  the  character  of  the 
house  from  Its  general  reputation  in  the 
community  during  the  period  laid  In  the 
Information  and  for  a  period  of  two  or 
three  years  prior  thereto.  Bvldence  that 
the  honse  was  one  of  III  repute  would  not 
alone  warrant  a  conviction  of  the  offense 
charged.  The  essential  elements  of  the  of- 
fense charged  are  that  the  house  was  of  111 
fame,  was  resorted  to  for  the  purposes  al- 
leged, was  kept  by  respondent  or  that  she 
aided  In  keeping  It  People  v.  Russell,  110 
Mich.  46,  67  N.  W.  1099.  Taken  In  connec- 
tion with  other  and  undisputed  evidence 
In  the  case,  there  was  no  error  committed  In 
receiving  the  evidence  of  reputation.  Other 
objections  to  rulings  upon  testimony  offered 
will  be  referred  to  later  on. 

3.  The  evidence  In  the  case  shows  that 
respondent  is  a  married  woman,  and  that 
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during  the  period  laid  ta  tbe  Information, 
she  and  her  husband  were  both  living  at 
the  place  in  question.  Counsel  for  respond- 
ent requested  the  court  to  charge  the  jury 
that:  "The  evidence  shows  that  the  defend- 
ant was  married,  and  during  the  time  laid  In 
the  Information  was  living  and  making  her 
home  with  her  husband  at  66  North  street 
In  the  city  of  Hillsdale.  Now  I  charge  you 
the  presumption  of  the  law  Is  that  whatever 
defendant  did  In  the  way  of  keeping  this 
house,  If  she  did  anything,  was  done  under 
the  co«don  of  her  husband  until  the  con- 
trary iB  made  to  appear  beyond  a  reasonable 
donbt  by  the  pec^le,  and  In  order  to  sustain 
this  prosecution  the  people  must  prove  this 
by  a  preponderance  of  the  evidence,  and  If 
they  have  not  shown  beyond  a  reasonable 
doubt  that  the  defendant  was  the  keeper  of 
this  house,  and  did  keep  It  without  coercion 
on  the  part  of  her  husband,  your  verdict 
must  be  for  the  defendant  and  yon  must 
not  convict  her."  This  was  refused,  and 
error  Is  assigned  upon  such  refusal.  In  tiie 
charge  given,  no  direct  reference  Is  made 
to  the  fact  that  the  respondent  was  a  mar- 
ried woman,  and  no  Instruction  was  given 
upon  the  subject  of  presumptions  to  be  In- 
dulged or  rules  to  be  followed  In  determining 
whether  duress  was  exerted,  or  the  effect  If 
duress  was  exerted,  by  the  husband.  The 
jury  was  Instructed,  upon  this  point,  that 
they  must  be  satisfied  beyond  a  reasonable 
doubt  that  respondent  was  the  keeper  of.  or 
aided  and  assisted  In  keeping,  the  place  In 
question.  There  Is  no  evidence  that  respond- 
ent bad  a  husband,  excepting  an  understand- 
ing In  the  community  that  a  man  named 
Carl  Wheeler  Is  her  husband,  and  proof  of 
the  fact  that  be  and  respondent  have  lived 
together  apparentiy  as  husband  and  wife. 
The  evidence  falls  to  connect  the  husband  of 
May  Wheeler,  or  May  Gardner,  as  she  was 
sometimes  called,  with  the  business  carried 
on  at  the  house.  The  testimony  admitted  Is 
undisputed  and  Is  to  the  effect  that  respond- 
ent under  the  name  Sarah  Wheeler,  kept  an 
account  at  a  local  bank,  and  also  one  at  a 
local  hardware  store.  She  occupied  a  three- 
story  building,  having  on  the  ground  floor 
a  dancing  room  and  some  parlors,  on  the 
second  floor  living  rooms  and  bedrooms,  and 
on  the  third  floor  bedrooms.  The  cook  and 
girls  who  were  staying  at  the  place  during 
the  time  mentioned  In  the  Information — ^who 
were  Inmates  of  the  house— conducted  their 
commercial  transactions  with  respondent; 
the  girls  paying  her  for  board  and  room  rent, 
and  dividing  with  her  their  earnings.  One 
of  them  testified  to  having  telephoned  to 
respondent  from  another  dty,  Inquiring  If 
she  needed'  any  girls,  receiving  an  affirmative 
answer,  and  thereafter  becoming  an  Inmate 
of  the  house  from  March  27, 1904,  to  Septem- 
ber, 1904.  In  view  of  this  undiluted  testi- 
mony, no  testimony  having  been  offered  on 
the  part  of  respondent  we  think  It  was  not 
error  which  should  reverse  the  case  to  re- 
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celTe  the  testimony  concerning  the  bank  ac- 
count and  the  store  account,  In  connection 
with  the  other  positive  testimony  producecl, 
-  as  having  some  tendency  to  show  the  relation 
of  respondent  to  the  business  carried  on  at 
this  place.  Nor  was  it  error  to  decline  to 
give  to  the  Jury  the  instruction  preferred  on 
the  part  of  the  respondent  There  is  no 
presumption  that  the  wife  was  coerced. 
McClain,  Or.  Law,  {  148;  Commonwealth 
V.  Cheney,  114  Mass,  281.  The  testimony 
does  not  even  suggest  that  there  was  coer- 
cion, in  fact  We  have  read  the  charge  to 
tlte  Jury,  and  find  It  to  be  a  fair  one  and 
fully  as  faTorable  to  respondent  as  the  case 
warranted. 

No  error  appearing,  the  conviction  is  af- 
firmed, and  the  court  below  advised  to  pro- 
ceed to  Mnteiic& 


PEOPLE  V.  SCOFIBLD  et  al. 
(Supreme  Court  of  Michigan.  Dec.  4,  190S.) 

1.  Cbuiinal  Law— Pisa,  or  Ouxltt—Statb- 

UEKT  OF  ACCTTSED— EXPUKATIOn  OF  PUA. 
Comp.  Laws,  S  11,484,  makes  It  a  felony 
for  any  person  to  assault  another  and  rob  from 
his  poson;  tba  robber  being  armed,  with  In- 
tent, If  related,  to  kill  or  maim  the  person 
robbed.  On  a  prosecutiMi  under  the  irtatnte, 
defendant  mtered  a  plea  of  guilty,  but  stated 
that  he  had  no  Intention  of  killing  prosecutrix, 
if  resisted.  Held,  that  it  was  error  to  convict 
defendant  of  the  oSdnss  charged;  It  having 
been  the  duty  of  the  court  to  supplant  the  plea 
of  guilty  by  one  of  not  guilty  and  pnt  de- 
fendant on  trial. 

2.  RoBBBBT— Assault  with  Intent  to  Rob. 

On  a  prosecution  under  Oomp.  Laws,  S  11,- 
48t^  providing  that  if  any  person,  being  armed 
with  a  dangerous  weapon,  shall  assault  an- 
other with  intent  to  rob,  he  shall  be  deemed  a 
felonious  aasanlter,  etc.,  defendant  may  not  be 
convicted  of  robbery. 

8.  CaniiNAL  Law— Appsal— Disposition  or 
Cause— New  Tbiai. 

Where,  on  a  prosecutlan,  under  Comp. 
Laws,  }  11,484.  for  robbery,  armed  with  a 
deadly  weapon  with  intent  to  kill  if  resisted, 
defendant  entered  a  plea  of. guilty,  but  denied 
that  he  Intended  to  kilt,  ir  resisted,  and  the 
court  erroneously  convicted  bim  of  robbery, 
and  defendant  Iwought  error,  with  certiorari 
in  aid  thereof,  a  new  trial  would  be  ordered 
as  In  ordinary  cases  of  reversal. 

Error  and  Certiorari  to  Circuit  Comt, 
Lenawee  County ;  Gi^  M.  Chester,  Judge. 

Harry  Scofleld,  alias  Harry  De  Bauty,  was 
convicted  of  robbery,  and  he  brings  error,  and 
certiorari  in  aid  thereof.  Reversed. 

Argued  before  GRANT,  BLAIR,  HONT- 
GOM£3RY,  OSTRANDER,  and  BOOKER,  JJ. 

Charles  T.  Wiiklns  and  Thomas  J.  Mahoo. 
for  appellant  John  E.  Bird,  Atty.  Gen.,  and 
Theodore  M.  Joslln,  Pros.  Atty,,  for  the  People. 

HOOKER,  J.  The  defendant  was  arraign- 
ed upon  an  Information  charging  the  of- 
fense defined  by  Comp.  Laws,  S  11,484,  In- 
cluding the  ali^ation  "with  intent  If  re- 
sisted to  kill,"  etc.  To  this  charge  he  plead- 
<kl  guilty.  Be  was  given  a  private  exami- 
nation by  the  circuit  Judge,  and  freely  con- 


fessed the  circumstances  of  the  offense,  and 
satisfied  the  Judge  that  his  plea  was  volun- 
tary. On  the  occasion  of  the  sentence  he 
was  publicly  Interrogated  by  the  Judge,  when 
he  again  admitted  the  circumstances,  but 
denied  that  he  had  the  intent  to  kill  if  re- 
sisted. He  was  thereupon  sentenced  to  im- 
prisonment at  Marquette,  tor  not  more  than 
IS  nor  less  than  10  years.  The  case  was  re- 
moved to  this  court  by  writ  of  error,  Jtpon 
the  ground  that  the  investigation  made  by 
the  circuit  Judge  failed  to  disclose  facts  war- 
ranting bis  acceptance  of  the  plea  of  gollty, 
and  imposing  such  sentence.  Subsecinently  a 
writ  of  certiorari  was  taken  to  brii^  np  the 
necessary  facts  In  relation  to  the  proceedings. 
A  return  was  made  by  the  Jnttee*  from  which 
it  appears  that  after  the  plea  of  guilty,  and 
at  a  private  interview  with  the  defaidant, 
the  Judge  fully  explained  the  nature  of  the  of- 
fense chained,  and  the  penalty  that  might  be 
inflicted  thereon,  that  defendant  admitted  that 
he  did  with  force  and  arms,  while  armed  with 
a  dangerous  weapon,  make  an  assault  on  An- 
sonettle  Angell,  with  intent  to  rob  her  and 
take  from  her  person  a  gold  ring,  and  that 
he  put  her  In  great  fear ;  but  he  denied  that 
he  had  any  intention  of  killing  ber.  If  resist- 
ed. The  Judge  certified  that  he  accepted  re- 
spondent's plea  of  guilty  upon  a  charge  of  rob- 
bery, and  Imposed  the  maximum  sentence  pro- 
vided by  law,  viz.,  IS  years,  with  a  minimum 
of  10  years,  and  that  he  was  not  sentenced 
upon  the  charge  contained  In  the  Information, 
but  "upon  the  lesser  offence,  to  every  elonent 
of  which  be  knowingly  and  voluntarily  plead- 
ed guilty."  The  record  contains  the  Judg- 
ment entry,  which  red  tee  that  the  defendant 
was,  "ut)on  his  voluntary  plea  of  guilty,  duly 
convicted  of  the  crime  of  robbery,  armed  with 
dangerous  weapons,  as  api>ear8  from  the  rec- 
ord thereof."  It  does  not  contain  the  usual 
formal  entry  of  arraignment  and  plea.  The 
warrant  of  removal  recites  the  sentence  and 
was  accompanied  by  the  statutory  statement 
by  the  Jndge,  giving  the  clrcnmstanoes  to 
which  he  states  that  defoidUit  pleaded  gailty 
to  the  charge  of  robbery. 

It  is  contended  that  the  record  shows  that 
the  defendant  did  not  understandlngly  plead 
guilty  to  the  offense  charged  in  the  Informa- 
tion. The  prosecutor  claims  ttiat  he  did  un- 
derstandlngly plead  guilty  to  every  element 
of  the  offense  of  robbery,  though  not  to  the  of- 
fense created  by  Bectl<m  11,484,  and  that  he 
was  properly  convicted  and  sentenced  under 
section  11,485,  which  provides:  "(11.486)  See. 
16.  If  any  person,  being  armed  with  a  danger- 
ous weapon,  shall  assault  another,  with  intent 
to  rob,  he  shall  be  deemed  a  felonious  assault- 
er, and  shall  be  punished  by  Imprlsonmoit  In 
the  state  prison  not  more  than  fifteen  year&** 
The  Judge  has  not  said  so,  however.  The  dif- 
ficulty with  this  contention  Is  that  the  record 
does  not  show  that  the  defraidant  was  convict- 
ed or  sentenced  for  the  offense  described  In  that 
section.  Neither  do  the  facts,  for  th^  show 
him  to  have  been  armed  with  a  dangerous- 
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weapon.  It  may  be  said  that  he  was  gnllty 
of  all  indoded  In  that  section  and  more,  be- 
caose  he  was  armed  with  a  dangerous 
weapon,  and  actually  did  steal  from  the  per- 
son; both  being  alleged  la  the  information. 
All  of  this  la  troe,  yet  be  could  not  lawfully 
be  coDTlcted  of  robbery  under  that  section, 
/or  the  ottenw  there  described  Is  not  rob- 
bery. The  case  of  People  t.  CalTln,  00  Mich. 
119,  26  N.  W.  851,  la  concluslTe  upon  that 
question.  Hence,  if  It  could  be  said  that  he 
bad  been,  the  conrlctlon  was  erroneous.  On 
the  othw  hand,  he  has  not  been  sentenced 
for  larceny  from  the  parson,  even  If  It  can  be 
said  that  he  has  been  convicted  of  that 
Moreover,  the  statute  (section  ll.SSZ)  Im- 
poses a  penalty  not  exceeding  five  years*  im- 
prisonment, and  the  sentence  would  there- 
fore be  grossly  ezcesslre,  even  If  we  could  as- 
sume that  the  court  would  have  Imposed  the 
maximum,  had  he  supposed  be  was  senten- 
cing for  that  offense.  Evidently  he  was  not 
convicted  of  that  offense,  thougjli  perhaps  he 
might  hove  been.  The  record  admits  of  no 
other  conclusion  than  that  the  defendant  was 
erroneously  convicted  of  the  offense  charged 
in  the  Information ;  it  having  been  the  duty  of 
the  court  to  supplant  the  plea  of  guilty  by 
one  of  not  guilty,  and  put  defoidant  upon 
trial  for  the  tOmM  chaiised  In  the  Informa- 
tion. 

Defendanfi  counsel  ask  his  discharge,  up- 
on the  theory  that  he  was  erroneously  sen- 
tenced, and  for  the  reason  that  the  error  Is  In 
the  Judgment  and  not  In  the  conviction.  See 
Elliott  V.  People.  18  Mich.  365;  O'Nell  v. 
People,  16  Mich.  275;  Wilson  v.  People,  24 
Mich.  410.  This  conviction  la  not  valid,  and 
the  sentence  erroneous  within  the  principle 
of  those  cases.  If  it  be  established  that  the 
conviction  was  of  the  offense  charged  in  the 
InfOTmation,  as  defendant's  counsel  Insist 
that  It  was,  the  sentence  was  one  that  the  law 
authorizes,  and  it  can  only  be  avoided  In 
this  case  by  setting  aoide  the  conviction  as 
erroneousL  In  such  case,  a  new  trial  Is  to 
be  ordered  as  In  ordinary  casea  of  reversal. 
That  this  may  be  done  when,  as  In  this  case, 
the  cause  is  here  on  error  and  certiorari,  ap- 
pears from  the  case  of  People  v.  Murray,  89 
Mich.  277.  50  N.  W.  995,  14  L.  R  A.  809,  28 
Am.  St.  Rep.  294,  and  even  upon  certiorari 
alone.  See  People  v.  White.  68  Mich.  589, 
19  N.  W.  174. 

The  Jndgmoit  is  reversed,  and  a  new  trial 
ordered. 


PEOPLE  V.  POWLEE. 
(Supreme  Court  of  Michigan.    Dee.  4,  1906.) 

1.  Rob  BERT— Natube  of  Offense. 

Tbe  common-law  crime  of  robbery  bein^ 
superseded  statatei  a  finding  and  commit- 
ment to  the  ect  that  one  had  been  convicted 
of  the  crime  of  robbery  desCTibed  no  crime 
known  to  the  law. 

2.  SAU— ASflAULT  WTTH  IlfTSIlT  TO  RoB. 

One  may  be  convicted  of  an  assault  with 
Jncent  to  Ml)  im  a  prossentiMi  under  the  statute 


imposing  a  penalty  for  robbery  where  the 
robber  is  armed  with  a  dangerous  weapon,  with 
Intent  If  resisted  to  kill  or  mafan  tns  person 
robbed. 

Error  and  C^tlorarl  to  Circuit  Court,  Len- 
awee County ;  Guy  M.  Chester,  Judge. 

Ernie  Powler  was  convicted  of  robbery,  and 
he  brings  error,  |uid  certiorari  in  aid  tbenot. 
Reversed. 

Argned  before  GRANT.  BLAIR,  MONT- 
GOMERY. OSTRANDBR.  and  HOOKER.  JJ. 

Charles  T.  Wliklns  and  Thomas  J.  Mahon^ 
for  appellant  John  B.  Bird,  Atty.  Gen.,  and 
Theodore  H.  Joilin,  Proa.  Atty^  for  the  Peo- 
ple. 

GRANT,  J.  The  respondent  in  this  case' 
was  the  one  Impleaded  with  the  respondent 
in  People  v.  Scofleld,  105  X.  W.  610,  In  which 
an  opinion  is  handed  down  herewith.  The 
proceedings  before  the  court  were  the  same 
in  both  cases.  As  It  was  decided  In  Ped];>le 
V.  Calvin,  60  Mich.  119,  26  N.  W.  861,  that 
the  common-law  crime  of  robbery  Is  super- 
seded In  this  state  by  the  statute,  it  follows 
that  the  finding  and  commitment  do  not  de- 
scribe  any  crime  known  to  tbe  law  of  Michi- 
gan. Had  tbe  court  found  respondent  guilty 
of  assault  witb  Intent  to  rob,  the  couvlctlou 
could  have  been  sustained  under  several  de- 
cisions. People  V.  Blanchard  (Mich.)  98 
N.  W.  983,  and  authorities  there  cited.  See, 
also,  People  v.  Calvin,  supra. 

Section  11,486,  Comp.  Laws,  defines  robbery 
when  not  armed  with  a  dangerous  weapon. 
It  Is  not  contended  that  respondent  was  sen- 
tenced under  this  statute,  or  pleaded  guilty 
to  that  crime. 

Judgment  reversed,  and  new  trial  ordered. 


MeWILLIAMS     LENAWEE  OIRCUIT 
JUDGE. 

(Supreme  Court  of  Michigan.  Dec  4,  1906.) 

1.  DiToaos— BiLi/— Rbquibiivb— STATinrBs. 

i^mp.  Laws,  S  8626.  providing  that  the 
oath  of  complainant  In  swearing  to  a  bill  for 
divOTce  shidl  recite  that  tbe  petitioner  swears 
there  Is  no  ooUuslon,  understanding,  or  agree- 
ment between  the  parties  In  relation  to  tiM  ap- 
plication, is  mandatory. 

[Ed.  Note.— For  cases  in  pohit,  see  voL  17, 
Cent.  Dig.  Divorce,  «  342.] 

2.  Saick  —  Defaitu!  —  Vacation  —  Oovn 
Rum. 

Whure  a  bill  fiv  divorce  CMitalned  no  af- 
fidavit that  there  was  no  collnrion  between  the 
parties,  as  required  by  Comp.  Iaws,  fi  8(S5, 
a  defaalt  entered  on  nonappwrance  of  the  de- 
fendant was  not  "regularly  entered,"  under  a 
court  rule  providing  that,  in  cases  whm  per- 
sonal service  shall  have  been  mode  and  we- 
ceedings  taJcen  after  default,  the  default  raall 
not  be  set  aside  nnlesa  the  application  shall  bs 
mads  within  six  months  after  the  default  Is 
"r^ularly  entered,"  and  was  thcvefcffe  sub- 
ject to  vacation  after  that  time. 

Application  by  Annie  McWilllams,  relator, 
for  a  writ  of  mandamus  against  tbe  Lenawee 
circuit  Judge.  Denied. 
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Argued  before  MOORE,  0.  J.,  and  McAL- 
VAT.  GRANT,  BLAIR,  and  MONTGOMSRT, 
JX 

Fellows  &  Chandler,  (or  relator.  Smith, 
Baldwin  &  Alexander,  for  reopondent 

MOORSb  OL  J.  The  relator  aaks  tor  man- 
damus to  compel  the  reqmndent  to  vacate  an 
order  aetttoc  aside  an  order  vacating  a  de- 
fault entered  In  a  dlvince  case  in  which  re* 
later  was  com^alnant  and  her  husband  was 
defendant  The  order  about  which  complaint 
Is  made  was  entered  more  than  six  months 
after  the  personal  serrlce  of  the  snbpoena  in 
the  divorce  case.  It  Is  Insisted  by  counsel 
that  tbe  dreolt  Jndie  had  no  Jurisdiction  to 
make-  the  order,  dtlnc  chancery  nile  7,  subd. 
"d"  (87  N.  W.  t);  PeUey  v.  Wayne  Cir- 
cuit Judge,  124  Mich.  14.  S2-M.  W.  666;  Cai^ 
penter  v.  Superior  Judge,  126  Mich.  8,  85  N. 
W.  266;  and  Kipp  v.  Lenawee  Circuit  Judge 
(not  reported*  but  heard  in  October,  190^ 
106  M.  W.  — .  When  the  dedaions  dted 
ven  handed  down,  the  subdlvledon  of  tin 
role  dted  did  not  read  as  it  does  now.  It 
was  believed  by  the  court  that  the  rule  as 
oonstrued  l>y  the  court  in  the  decisions  dted 
resulted,  in  wome  cases,  in  doing  an  injustice, 
and  In  Novendier,  iOf^  it  was  amended  by 
inserting  the  words  "is  regularly  Altered" 
after  the  word  "default"  The  rule  is  fbund 
in  131  Mich,  and  97  N.  W. 

It  Is  Insisted  l>y  the  respondent  that  the 
default  of  the  defendant  In  the  divorce  case 
was  not  regularly  entered,  and  that  he  had  a 
right  under  the  rule  to  set  aside  the  default 
A  brief  history  of  the  case  is  necessary  to  an 
understanding  of  the  queetlwi  involved.  The 
complainant  filed  her  bill  October  29,  1904, 
asking  for  a  divorce,  and  a  subpoena  was 
served  the  same  day  upon  the  d^endant  by 
one  of  the  complainant's  soUdtoiB  in  the  di- 
vorce case.  The  bill  showed  there  was  a 
minor  child.  No  subpoma  was  served  on  the 
prosecuting  attorney.  Defendant  did  not  ap- 
pear In  the  case,  and  his  default  was  entered 
January  6,  1906,  and  the  cause  referred  to  a 
circuit  court  commissioner  to  take  proofa. 
Testimony  was  taken  before  him;  no  one  ap- 
pearing for  defendant,  and  the  prosecuting 
attorney  taking  no  part  In  the  proceeding  be- 
fore the  commissioner.  Upon  the  29th  of 
April,  1906,  the  case  was  brought  on  for  hear- 
ing upon  the  testimony  taken  before  the  com- 
mlssloner  and  the  testimony  of  the  com- 
plainant taken  In  open  court  The  circuit 
judge  returns  that  his  recollection  is  that  the 
proBecuting  attorney  was  present  In  court  In 
behalf  of  the  people  with  reference  to  the 
custody  of  the  children,  but  that  the  records 
do  not  show  he  took  any  part  In  the  proceed- 
ings. A  decree  of  divorce  was  granted  to 
complainant  May  1,  1906.  July  19,  1906,  de- 
fendant In  the  divorce  case  filed  a  petition 
asking  that  his  default  be  set  aside,  and  he 
be  allowed  to  appear  and  answer.  He  stated 
In  the  petition  In  substance  that  cwnplalnant 


filed  her  bill  of  complaint  when  die  was 
angry;  that  it  was  collnsivelT  IU«d;  tie 
continued  to  love  his  wlfe^  and  that  the  child 
was  greatly  attached  to  both  of  tbBni«  and 
he  continued  to  bapa  and  believe  his  wife 
would  be  reomdled  to  him;  that  tbey  com- 
tiniMd  to  live  together  after  the  UU  was  filed, 
occupying  the  same  bed  until  a  few  weeks 
before  the  decree  was  granted;  tibat  lia  did 
not  appear  and  answw  in  the  divorce  ease 
because  his  wlf6  did  not  desire  him  to  do  ao, 
and  because  he  did  not  suppose  the  proceed- 
ing was  to  be  carried  on  to  a  decree^  The 
complainant  answered  this  petition,  a  Iwarlns 
was  had,  and  an  order  made  vacating  the 
decree.  On  the  settlement  of  the  order,  com- 
plainant InslstBd  that  under  the  rules  a  re- 
hearing could  not  be  had  unless  the  complain- 
ant d^Mwited  with  the  register  of  the  court 
the  sum  of  |60.  September  16,  1906,  the 
court  made  an  order  setting  aside  the  de- 
fault and  granting  a  rehearing,  upon  condi- 
tion that  defendant  answer  in  said  cause  and 
deposit  said  |60  within  10  days.  This  de- 
fendant did.  On  the  16th  of  October  com- 
plainant moved  the  circuit  Judge  to  vacate 
the  order  of  S^^t^ber  l&th,  and  vptm  his 
refusal  to  do  so  she  allied  to  this  court  tor 
the  writ  of  mandamua. 

The  rrapondent  says  the  default  was  not 
r^rularly  entered,  and  relator  Is  not  entitled 
to  her  writ  for  the  following  reasons:  First 
because  the  bill  of  complaint  does  not 
comply  with  the  mandatory  provlalona  of 
section  S625,  Comp.  Laws;  second,  because 
the  subpoena  was  served  by  one  of  the  solicit- 
ors In  the  case;  third,  because  do  subpoena 
was  served  upon  the  prosecuting  attorney; 
fourth,  because  relator  accepted  what  was 
beneficial  to  her  In  the  order  of  September 
15tb,  and  is  estopped  from  questioning  the  or- 
der. In  our  view  of  the  case,  it  will  be  nec- 
fessary  to  consider  only  the  first  of  tbeae 
reasons.  Section  8626,  Comp.  Laws,  reads: 
"No  divorce  shall  be  decreed  In  any  case 
when  It  shall  appear  that  the  petition  or  bill 
therefor  was  founded  In  or  exhibited  by  col- 
lusion between  the  parties;  and  the  oath  or 
affirmation  administered  to  the  complainant 
In  swearing  to  such  petition  or  bill  shall,  In 
addition  to  all  other  1^1  requlremente,  re- 
dte  the  following:  'And  you  do  solemnly 
swear  (or  affirm)  that  there  Is  no  collusion, 
understanding  or  agreement  wbateT^  be- 
tween yourself  and  the  defendant  herein  In 
relation  to  your  application  for  divorce.*  And 
no  divorce  shall  be  decreed  In  any  case  where 
the  party  complaining  shall  be  guilty  of  the 
same  crime  or  misconduct  charged  against 
the  respondent"  The  Jurat  attached  to  the 
bill  of  complaint  Is  wholly  silent  upon  the 
question  of  collusion,  agreement  or  under- 
stendlng.  This  provision  of  the  statute  is 
mandatory.  See  Ayres  v.  Circuit  Judge,  90 
Mich.  380,  51  N.  W.  461.  Without  a  sub- 
stantial compliance  with  this  stetute  the 
case  was  not  In  a  condition  to  have  a  de- 
fault entered,  nor  was  It  in  a  ooodmon  to  be 
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beard.  We  have  no  donbt,  had  the  Judge 
known  how  the  jurat  read,  he  would  have 
declined  to  hear  the  case.  If  it  was  poealble 
tm  defendant  to  waive  this  provlaloD,  be  haa 
not  done  bo.  He  did  not  appear  and  anawcar 
in  the  court,  but,  when  he  found  bis  default 
and  a  decree  had  been  taken,  be  soncht  to 
have  them  set  aside,  and  the  circuit  Jndto 
granted  his  request '  Under  the  drcmn- 
Btances  shown  by  this  record,  we  think  there 
is  nothlnc  In  the  rule  to  prevent  the  drcnlt 
Judge  from  setting  aside  the  default 
The  appUcatl<Hi  of  relator  la  denied. 


BBOAN  et  al.  T.  JONBS. 

(Siwcne  GouTt  U  North  Dakota.  Nov.  28, 
190B.) 

1.  Pludihq— Nbcsssitt  fob  Rkplt. 

Where  tects  which  might  be  used  either  as  a 
defense  or  counterclaim  are  pleaded  In  the  an- 
swer as  a  defense  merelr,  and  the  answer  de- 
mands no  afflraiative  relief  indicating  that  a 
counterclsim  was  Intended,  no  repl7  Is  neces- 
sary, 

[Ed.  Notp. — For  casM  In  point,  see  vol.  89. 
Cent  Dig.  Pleading.  H  321,  826.} 

2.  WiTNKBara  —  OoKPirBBCT  —  AonoH  o» 
Bkpbxbsntativb  ot  Dkobdkht. 

In  an  action  on  a  note  by  the  legal  r«ffe- 
sentatives  of  the  deceased  payee,  the  defendant 
seoght  by  bis  own  testimony  to  prove  when  and 
where  the  note  was  given  and  who  was  present 
whra  the  tTansacti<Hi  with  the  testator  took 
place  parsuant  tc  which  the  note  waa  after- 
wards given,  In  order  to  lay  a  foundation  for 
the  testimony  of  a  third  person,  by  whom  he 
expected  to  preve  what  the  baivsln  was.  Held, 
that  tiw  tesnmouy  waa  iffoperly  ezcliided,  under 
section  S«%  Rev.  Codes  18^. 
8.  Sam:- TaanBAonoR  with  Deckabed  Pkb- 

BONS. 

Testimony  by  the  defendant  in  such  action 
to  the  effect  that  the  note  in  snit  was  the  only 
note  he  ever  gave  to  the  deceased,  and  that  he 
never  had  any  other  transaction  with  the  de- 
ceased, was  likewise  prohibited  by  section  S603. 
4.  Appeal  ano  Bbbob— Exclusion  of  Bvi- 

DERCB—OrrBB  OF  Pboof. 

Errors  aasigned  on  the  rulings  of  the  trial 
eoart  sustaining  Objections  to  questions  pro- 
pounded to  a  witness  cannot  be  reviewed,  in  the 
absence  from  the  record  of  any  offer  of  proof 
ahowing  what  facts  the  aivellant  expected  to  ea- 
tabliirii  by  the  qnestions  objected  to,  where  the 
questions  themselves  do  not  disclose  th«  ma- 
teriality and  competency  of  the  expected  an- 
swers. 

(Syllabus  by  the  Court) 

Appeal  ftom  District  Court,  Pierce  County; 
J<din  F.  Cowan,  Judg& 

Actl<m  by  Thomas  Began  and  otbera  as  ex- 
eenttwg  of  tbe  last  will  of  T.  S.  Edison, 
deceased,  agalnat  A.  O.  Jonea.  From  a  judg- 
ment for  plalntlflb,  dtfoidant  appeals.  Af- 
firmed. 

A.  E.  Coger  and  Burke  A  MIddaugh,  for 
ajveOant  Scott  Bex,  for  leapondenta. 

ENOERUD.  J.  Action  by  tbe  executors  of 
tbe  last  will  of  Thomas  S.  Edison,  deceas- 
ed, to  recover  on  a  promlsaory  note  given  by 
tbe  defendant  to  the  plaintifCs'  testator.  A 
Turdlct  WW  directed  In  favor  of  plalntlffg 


for  the  full  amount  claimed.  Tbe  defend- 
ant has  appealed  from  tbe  judgment  entemd 
on  the  verdict 

The  defmdant  admitted  the  execution  and 
delivery  of  tbe  note,  and  "as  a  defense"  alleg- 
ed that  tbe  note  was  given  In  paym^t  of  the 
purchase  price  of  some  stallions,  and  that 
there  had  been  a  breach  of  the  warranty 
under  which  tbe  stalllims  were  sold,  and  also 
a  failure  to  comply  with  the  seller's  agree- 
ment to  furnish  the  pedigrees  of  the  horses 
sold.  After  the  jury  bad  been  impaneled, 
the  defendant  moved  for  judgment  on  the 
ground  that  the  answer  pleaded  a  counter- 
claim, and  the  plaintiff  had  failed  to  reply. 
The  motltm  was  overruled,  and  we  think  the 
ruling  was  right  The  snfilclency  of  the 
facts  pleaded  to  constitute  a  counterclaim  la 
open  to  grave  doubt;  but  even  If  we  assume, 
that  tbe  facta  pleaded  vere  sufflcieat  to  en- 
title defendant  to  recover  damages  tor  a 
breach  of  warranty,  the  motion  was  proper- 
ly denied,  because  the  answer  did  not  pur- 
port to  set  forth  a  counterclaim.  The  answer 
pleaded  the  sellei^s  toeach  of  the  agreement 
as  a  defense  for  failure  of  conaldwatton. 
Tbe  answer  In  express  terms  declared  that 
the  facts  were  pleaded  as  a  defoiae,  and  the 
prayer  for  judgment  did  not  Indicate  that  tbe 
defendant  regarded  tbe  anawer  aa  pleading 
anything  but  a  defense  which  entitled  blm 
to  a  dismissal  of  the  urtlon.  Under  snch 
circumstancea  the  answer  will  not  be  con- 
strued as  pleading  a  counterclaim.  Bates  v. 
RosArans,  87  N.  T.  409;  Society  v.  Gnyler, 
70  N.  Y.  511;  Brannan  v.  Paty,  58  Cat  830;  " 
Stowell  T.  Eldred,  89  Wis.  614.  630 ;  Ravlcx 
V.  NlckellB,  9  N.  D.  686.  84  N.  W.  353. 

The  contract  of  sale,  In  connection  with 
which  it  was  alleged  tbe  note  was  given, 
was  a  verbal  one  between  the  defendant  and 
the  deceased.  Hie  defendant  was  precluded 
from  testifying  In  relation  to  that  transac- 
tion by  section  S6S8,  Rer.  Codes  1899,  which 
reada  as  follows:  "  •  *  •  In  civil  actloDS 
or  proceedings  by  or  against  executors,  ad- 
ministrators, heirs  at  law  or  next  of  kin.  In 
which  judgment  may  be  rendered  or  order 
entered  for  or  against  them,  neither  party 
shall  be  allowed  to  testify  against  the  other 
aa  to  any  transaction  whatever  with  or  state- 
ment the  testator  or  intestate,  unless 
called  to  testify  thereto  by  tbe  opposite  par- 
ty." The  def«idant  attempted  to  prove  that 
the  note  was  given  for  stallions,  and  that  the 
terms  of  sale  were  as  alleged  In  the  answer — 
by  third  persons  who  were  preset  when  the 
bargain  was  made.  None  of  these  persoiu, 
however,  were  able  to  testify  that  tbe  trans- 
action at  which  they  were  present  was  the 
transaction  which  Involved  the  note  In  suit 
The  testimony  of  these  witnesses  vras  there- 
fore clearly  irrelevant  unlesa  it  could  be  shown 
by  competoit  testimony  that  the  transaction  In 
refa*ence  to  which  tb^  had  knowledge  was 
the  one  In  or  pursuant  to  wlilch  tin  note  iras 
given. 

For  the  purpose  of  supplying  this  neoss- 
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link  In  the  cbaln  of  proof  tbe  dtf«idant 
WBB  sworn  as  a  wltneae  and  numerons  ques- 
tions were  propounded  to  him  by  his  oonnsd. 
The  trial  court  sustained  tbe  objections  of 
plaintiffs  thereto,  tm  the  ground  that  the 
questions  called  for  testUnony't^  the  de- 
fendant In  r^tlw  to  a  transaction  with 
or  statement  by  tbe  deceased.  The  nature 
of  the  questions  Is  fairly  disclosed  by  the  fol> 
lowing :  "Ton  nu^  state  what  the  note  was 
given  for?"  "How  mai^  notes  did  you  ever 
give  to  Thomas  S.  BdlsonT"  "Did  you  give 
more  than  the  one  note  to  Thomas  Edison 
at  any  time?'  **I  will  ask  you  to  state  who 
was  present  whoi  tbe  note  was  signed  by 
yon,  and  without  stating  anything  about  the 
transaction,  or  what  the  note  was  glvoD  for?' 
"Tou  may  state  whether  or  not  the  note  was 
given  as  tbe  purchase  price  of  four  stallions?" 
Although  these  questions  did  not  require  the 
witness  to  state  what  the  testator  said,  or 
to  detail  the  facts  and  drcumstances  which 
constituted  tbe  transaction  with  the  deceased, 
they  clearly  called  for  testimony  "as  to  the 
transaction."  This  is  especially  apparent  In 
Tlew  of  defotdanf  s  admissions  on  the  cross- 
examinatlon,  which  was  permitted  In  sup- 
port of  plalntitPs'  objection  to  the  competency 
of  the  witness  to  testify  on  tbe  subject.  In 
that  cros»-exanilnati<m  the  defttidant  admit- 
ted that  the  note  was  «ecnted  whm  Edison 
was  not  tNTesent,  and  at  a  dlfTeroit  time  and 
place  from  tbe  time  and  place  at  which  tbe 
bargain  was  made.  The  bargain  was  clearly 
a  transaction  with  tlie  testator  as  to  which 
'^Section  6653  forbids  the  defendant  to  testify. 
To  p^mit  this  witness,  under  snch  circum- 
stances, to  testify  that  this  note  was  executed 
in  pursuance  of  the  bargain  which  had  been 
previously  made,  was  nothing  more  or  less 
than  to  permit  the  witness  to  state  bis  bare 
l^al  conclusion  as  to  tbe  nature  and  result 
of  tbe  bargain,  and  as  to  the  fact  of  execut- 
ing it  by  giving  this  note,  without  specifically 
disclosing  the  terms  of  tbe  agreement  It- 
self. The  attempted  proof  was  therefore 
doubly  objectionable,  because  it  was  not  only 
testimony  "as  to  the  transaction"  forbidden 
by  the  statute,  but  was  also  a  mwe  conclusl<m 
of  tbe  witness.  Madson  v.  Madson,  69  Minn. 
87,  71  N.  W.  824.  So,  also,  the  attempt  to 
prove  by  this  witness  that  no  other  note 
was  given  to  the  deceased,  or  that  no  other 
bargain  was  made  with  him,  was  likewise 
wl'thin  the  prohibition  of  the  statute ;  be- 
cause It  Is  manifest  tliat  snch  questions  called 
for  the  witness'  testimony  as  to  a  transactltm 
with  tbe  deceased,  whether  the  transaction  in 
question  was  the  only  one  ever  had  with  the 
deceased,  or  one  of  a  number  of  transactions 
of  a  similar  nature.  Van  Vecbten  v.  Van 
Techten.  65  Hnn,  215,  22S.  20  N.  T.  Supp: 
140;  Brewing  Oo.  t.  Qrubb  (Wash.)  71  Pac; 
S63. 

The  question  as  to  who  was  present  when 
the  note  was  signed  was  immaterial.  In  view 
of  the  defendant's  admission  that  Edisoo 
was  not  present  wtm  the  note  was  signed. 


and  that  the  bargain  was  made  at  anottiCT 
time  and  place.  The  execution  of  tbe  note 
was  admitted,  and  the  fact  that  some  third 
persfuiB  were  inresait  yrhen  it  was  algned  In 
Edison's  absenoa  would  in  no  manner  tend  to 
show  that  such  third  pawns  heard  the  bar- 
gain made  between  Jones  and  Bdlson  at  a 
different  time  and  place  concerning  this  Zkote. 
There  was  no  attmnptto  show  by  this  wit- 
ness who  was  present  when  the  note  was 
delivered  to  Edison,  and  h&xce  we  expretm 
no  opinion  as  to  whether  swdi  testlmoDy 
would  bare  come  within  the  tornu  <^  tbe 
statute  If  It  bad  been  snfflclent  to  show  that 
the  note  when  delivered  was  the  note  involved 
In  tlie  bargain  heard  by  the  oth^  wltnesaes. 

There  are  several  errors  assigned  on  tbe 
rulings  of  the  trial  court  In  sustaining  objec- 
tions to  questions  addressed  to  other  witnes- 
ses than  the  defendant  It  is  claimed  by  ttie 
appellant  tbat  the  answers  to  these  questions 
would  have  established  tbe  necessary  connec- 
tion between  the  note  In  suit  and  the  bargain 
which  was  overheard  and  could  be  proved 
by  these  and  other  qualified  witnesses.  It 
is  not  clearly  apparent  from  the  questl<Mis 
themselves  that  the  answers  would  liave  been 
competent  and  material;  and  tbe  def aidant 
neglected  to  make  any  offer  of  proof.  While 
some  of  the  questions,  standing  alone,  might, 
at  first  glance,  appear  to  be  unobjectionable, 
and  call  for  answers  which  might  have  been 
competent  and  material,  yet  an  examination 
of  the  entire  record  tends  strongly  to  show 
that  the  answers  would  have  been  incompe- 
tent or  Immatoial;  and  under  such  circum- 
stances It  was  the  duty  of  the  examining 
party  to  show  tbe  competency  and  materiali- 
ty of  tbe  expected  answers  by  an  offer  of 
proof.  Halley  v.  Folsom,  1  N.  D.  825,  48  N. 
W.  219.  The  presumption  is  In  favor  of  the 
rulings  of  the  trial  court,  and  Ite  rulings  will 
not  be  held  wroneous  unless  the  record  affirm- 
atively sliows  error.  2  Bna  of  PI.  ft  Pr.  475. 
476. 

The  foregoing  disposes  of  all  the  asetsn- 
ments  of  error  which  merit  discussion. 
The  Judgmoit  is  afBrmed.  All  concur. 


STATE  V.  MALMBEBO  et  aL 

(Snpreme  Gonrt  of  Nortti  Dakota.  Nor.  8; 

1906.) 

1.  WiTiTESS— OBOss-RxAaiiNATioN— Bias. 

On  cros8-«aminatioa,  tha  examinlDg  party 
has  an  absolute  right,  within  reaatxiable  lunita. 
to  interrogate  the  witness  as  to  spedfie  facts 
and  circomstauces  which  tend  to  show  ill  will 
or  otlier  motive  for  falsifying,  altboogh  the 
witness  has  denied  the  existence  of  snch  mo- 
tives. 

[Bd.  Note. — For  cases  In  point  see  TOh  BO, 
Cent  Dig.  Witnesses,  8S  1193-1196.] 

2.  SAHK— DlSCSEDmNO  WiTKBSS. 

Where  the  facts  which  It  Is  sought  to  eatab- 
Ush  by  cross-examination,  for  the  purpose  of 
discreditlnff  the  witness,  are  such  as  to  de- 
tract from  bis  credit  or  capaci^  to  testify  truly 
in  the  particular  cass  on  trial,  as  distingnislKd 
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from  fact!  discrediting  bim  generallj,  the  ni]« 
forbidding  eontmdictloD  of  a  witnsM  on  col- 
Imtaral  matters  does  not  apply. 
8.  Bamx. 

Wliere  a  party  li  serine  to  sliow  that  an 
adverse  witness'  testimony  snould  be  discredit- 
ed by  reason  of  111  will  or  an  existing  tempta- 
ttoD  to  falsify  tn  the  case  on  trial,  he  has  the 
right  to  show  so  mnch  of  the  facta  and  circum- 
stances as  may  be  necessary  to  fairly  inform 
the  jury  of  the  cause,  nature,  and  extent  of  the 
alleged  Improper  Influence. 
(Byllabtu  hj  the  Coort) 

Ampeal  Crom  District  Court,  Bunea  Oovn- 
tj;  John  F.  Cowan,  Judge. 

Eimest  Halmberg  and  Jobn  Malmberg  were 
ooDTicted  of  maintaining  a  Uqoor  nulaance, 
and  appeaL  Bevened. 

Toong,  Wright  &  Jonea,  for  appellanta. 
C.  N.  Frl^  Atty.  QtSL,  and  Alfred  Znger, 
Staters  Attar.,  for  the  State. 

ENOBRUD,  J.  Defendants  appeal  from  a 
jndgmoit  rendered  pursuant  to  a  verdict  con- 
victing them  of  the  crime  of  maintaining  a 
nuisance,  as  defined  In  section  760B,  Rev. 
Codes  1S99. 

On  cross-examination  of  the  complaining 
witness  tbe  defmdants'  counsel  sought  to 
•bow  by  appropriate  questions  that  the  de- 
fendant and  the  witness  were  members  of 
opposing  factions  In  the  village  of  Lltchvllle, 
tbat  tbe  factional  differences  had  engendered 
personal  hostility  between  tbe  witness  and 
defendants,  and  that  such  ill  feellng.had  been 
further  embittered  by  tbe  fact  that  tbe  wit- 
ness bad  been  informed  that  one  of  tbe  de- 
f«idantB  was  a  rival  of  the  witness  for  the 
appointment  to  the  position  of  postmaster  of 
the  village.  Tbe  trial  court  sustained  ob- 
jections made  to  these  questions,  and  we 
think  tbe  ruling  was  erroneous.  If  the  ill 
feeling  and  rivalry  existed,  as  Indicated  by' 
tbe  questions  asked,  tb^  were  clearly  Im- 
portant facts  for  the  consideration  of  tbe 
Jtut  in  determining  the  weight  to  be  given 
to  the  witness*  testimony.  Before  tbe  ques- 
tions objected  to  were  atdced,  ttie  witness  had 
testified,  but  In  a  somewhat  evasive  mannw. 
In  response  to  questions  on  cross-ezamlna- 
tlini,  tbat  he  mtwtalned  no  unftiendly  feel- 
ings towards  the  defendant  and  that  he  did 
not  know  at  the  time  the  prosecntion  was 
commenced,  or  since,  that  the  defendant  was 
a  rival  candidate  for  the  post  offlo&  Some 
of  the  qnesttons  objected  to  called  the  wit* 
ness*  attenttcm  to  bis  testimony  at  the  pre* 
lizninary  ezamlnatitm,  where  the  examiner 
claimed  the  wltnoa  had  sworn  In  substance 
that  he  knew  that  one  of  Uie  defendants  was 
a  rival  candidate,  and  tbe  questions  sooght 
to  elldt  from  the  mitnem  an  admission  ta 
denial  of  sach  testimony.  The  otlier  ques- 
tions objected  to  were  desired  to  obtain 
from  tbe  witoess  an  admission  or  denial  of 
th9  facts,  aa  indicated  by  the  questions,  that 
the  witness  and  defendants  were  prominent 
adbercsits  at  c^posito  facttmiB,  and  that  the 
factional  differences  had  engendered  a  feeling 
of  bitter  parstHial  hostility  on  the  part  of  tha 


members  of  one  faction  against  those  of  tbe 
other.  The  manifest  purpose  of  this  line  of 
cross-examination  was  to  overcome  the  effect 
of  tbe  witness'  preceding  statement  denying 
the  111  feeling  and  rivalry,  and  to  test  the  cred- 
ibility of  tbe  witness.  If  be  gave  an  affirm- 
ative answer  to  tbe  questions,  bis  admissions 
would  tend  to  discredit  him.  If  he  answered 
In  tbe  negative,  tbe  defendant  might  show. 
If  be  could,  by  other  witnesses  tbut  the  an- 
swers were  false. 

Respondent  contends  that  tbe  line  of 
cross-examination  objected  to  was  wholly  Ir- 
relevant, or  was  at  least  on  a  subject  col- 
lateral to  tbe  Issues,  and  hence  that  tbe  ex- 
tent of  tbe  cross-examination  along  that  line 
was  a  matter  resting  In  the  sound  discretion 
of  tbe  trial  court  He  further  claims  tbat 
the  cross-examiner  was  concluded  by  the 
witness'  denial  of  the  111  feeling  and  rivalry, 
becanse  that  subject  of  Inquiry  being  collat- 
eral to  tbe  Issues  could  not  be  used  as  a 
basis  for  impeachment  As  already  indicat- 
ed, the  testimony  sought  to  be  elicited  by 
tbe  questions  was  relevant  and  material  to 
the  controversy,  becanse  It  trare  directly  upon 
tbe  credibility  of  the  witness ;  and  tbe  ques- 
tions were  therefore  proper  cross-examina- 
tion. Territory  v.  O'Hare,  1  N.  D.  80,  44  N. 
W.  1003 ;  State  v,  Kent,  5  N.  D.  516,  67  N.  W. 
10S2,  86  li.  R.  A.  518 ;  State  v.  Roznm,  8  N. 
D.  C48,  80  N.  W.  477;  State  v.  Gkanger,  8 
N.  D.  6C9.  80  N.  W.  482.  In  a  limited  sense 
the  subject  of  inquiry  was  coltatwal  to  tbe 
Issues  In  tbe  case,  but  it  was  not  collateral 
tn  the  sense  tiiat  term  Is  often  used  when  ap- 
plying the  familiar  rules  which  respondent 
invokes.  There  is  a  wide  distinction  between 
evidence  which  affects  the  general  credibility 
of  a  witoess  and  evldoice  wlilch  affects  the 
credibility  of  a  wltneaa'  testimony  In  a  spe- 
clflc  case.  Both  are  propw  subjects  for  cross- 
examination.  Bvldence  of  facta  wbldi  are 
material  only  because  they  affect  tbe  general 
credibility  ot  the  witness,  sncb  as  previous 
owTlctlon  of  crime,  evil  associations,  and  the 
like,  can  tn  general  be  sbown  only  by  cross- 
examination  of  the  witness,  and  tiie  ezamlu- 
ation  la  conchided  by  tbe  answers,  however 
false  they  may  be.  Tba  rule  Itself  and  the 
reasons  for  It  are  so  famiUar  to  the  profes- 
sion that  a  statanmt  of  them  Is  unnecessary. 
With  respect  to.  eriduice  of  facts  wbiclf  do 
not  detract  from  his  general  credit,  but  which 
tend  to  dimlnlah  his  credit  and  capatdty  to  tes- 
tify correctly  la  tbe  particular  case,  a  diffez^ 
ent  rale  applies.  That  role  la  well  stated  In 
Fincher  v.  Stat^  68  Ala.  215,  21A,  aa  follows : 
"Of  the  sevtfal  modes  of  aasalUng  the  cred- 
ibility of  a  wltneaa,  the  one  moat  naoally  re- 
sorted to  is  a  crosa^xaminatlon  aa  to  his  re- 
lationship to  the  parties,  his  Interest  tn  tbe 
pending  snlt,  hia  boatillly  to  the  priatmer,  if 
it  be  a  prosecotiott  for  a  criminal  oftonae,  his 
motives,  and  whatever  may  fairly  be  pre- 
sumed to  bias  him  Ui  favor  of  the  party  at 
whose  Instance  he  is  testifying  and  against 
the  adverse  party.  These  are  matters  col- 
lateral to  the  main  Issue  of  facts  which  Is 
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to  be  determined;  and,  while  tbe  general  mla 
la  that  the  anawera  of  a  wltnaaa  to  ooUater- 
a]  qneaUona  cannot  be  cmtradicted  by  tbe 
party  croaa-ezamlnlnK  an  ezceptl<Hi  obtabia 
In  reference  to  qnestlona  of  thla  character, 
which  are  directed,  not  against  his  general 
oedit,  but  against  hla  credit  and  capacity  to 
testil^  accurately  In  the  particular  case.  1 
Whart  Law  of  Bt.  8  645;  McHugh  7.  State, 
81  Ala.  817;  Bullard  r.  Lambert,  40  Ala.  204; 
1  Oreen.  Ht.  f  450 ;  Blakey  t.  Blakey,  88  Ala. 
611.  The  drcnmstancea  which  affect  tbe 
partlcnlar  credit  of  tbe  witness  are  general- 
ly incapable  of  proof  save  by  his  acts  dee- 
larations,  and  it  la  but  Just  that  the  witness 
should  bare  his  attention  directed  to  ttiem, 
and  whaterer  explanation  can  be  glvoi  of 
them  without  entering  Into  particulars, 
Bhonld  be  recelred.  4  PhlU.  m.  (2  C.  &  H. 
Notes)  717.  If  the  witness  should  deny  the 
relationship  or  bias,  It  may  be  proved  by 
other  eridoice.  Declarations  tu  the  presence 
of  third  peraons,  IndlcatlTe  of  hostility,  may 
be  called  to  tbe  attenti<m  of  the  witness,  and 
he  BiBj  be  required  to  admit  or  Aeay  ttiem ; 
if  he  deny  them*  the  persons  hearing  them, 
to  whom  tbe  attentim  of  the  witness  is  di- 
rected, may  be  called  to  contradict  him. 
How  far  the  bias  of  tbe  witness,  ihom  wbat- 
erer  cause  it  arises,  affects  his  credibility,  Is 
a  queatlon  for  tbe  consideration  of  tbe  Jury, 
and  depends  upon  his  manner  of  testl^ing 
before  than,  tbe  omislstency  of  his  evidence 
with  other  evidence  in  fbe  cause,  and  the 
probability  of  ito  truth  or  fhWty  whoi  con- 
sidered In  cmmectlon  with  all  the  facta  and 
drcnmstancea  surrounding  ttie  parties,  and 
which  are  parts  of  the  transaction.  The  law 
does  not  discredit  the  witness  because  of  the 
bias — It  Is  simply  a  fSct  tar  the  conslderatlmi 
(rf  ttM  Jury  in  determining  how  far  tiiey  can 
saf^  rely  on  bis  testimony.  A  remote  re- 
lation would  not  usually  lie  under  tbe  same 
imputation  on  Us  credit  as  a  nearo-  relation 
whose  sympathies  and  affections  were  more 
de^ly  involTed.  A  hostile  feeling,  gennated 
by  a  sudden  quarrel,  would  not  reflect  the 
same  discredit  as  that  whlcb  la  shown  to  be 
malignant  The  extent  of  the  hostility  of 
the  wltoess  is  the  subject  of  Just  Inquiry.  It 
Is  not  enough,  and  tbe  Aoox  to  further  cross- 
examination  is  not  closed,  so  that  It  does  not 
descend  to  the  particulars  of  .the  oontroversy 
between  the  wltoess  and  the  party,  by  tbe 
mere  statement  of  the  witness  that  be  is 
hostile  to  the  party  against  whom  he  Is  testi- 
fying. The  party  has  the  right  to  go  farther 
and  show  that  the  hostility  Is  malignant  and 
that  the  witness  has  tbe  Inclination,  and 
would  not  scruple  at  tbe  means  or  manner,  of 
doing  him  the  moBt  grelvous  Injury."  We 
tblDk  the  language  above  quoted  correctly 
states  the  role  recognized  almost  universally 
throughout  this  country.  This  entire  subject 
Is  very  ably  and  clearly  discussed  and  ex- 
plained by  Prof.  WIgmore  In  his  late  worl£ 
on  Evidence,  und^  the  general  head  "Testi- 
monial Impeachment"  WignuHre  on  Evi- 


dence, VOL  2,  &  29  et  seq.  See  partlcu 
sections  879,  948.  940-662,  1001-1005. 

The  defendant  had  tbe  absolute  rlgl 
show  by  cross-examination  that  tlie  wi 
entertained  hostile  fbelinga  agabiat  thi 
fendant  or  was  In  such  a  position  wit 
spect  to  him  as  to  be  under  temptatlc 
give  false  or  biased  testimony.  The  bare 
that  111  feeling  existed  or  that  there  n 
temptation  to  falal^  would  be  of  ilttli 
in  determining  what  effect  If  any.  those 
should  have  on  the  weight  of  the  wit 
testimony.  The  unfriendliness  or  tempt 
might  be  bo  slight  as  to  render  It  altog< 
unlikely  that  tbe  witness  would  be  Influc 
by  it;  and,  on  the  other  hand,  the  111 
might  be  so  bitter  or  the  temptation  to  te 
so  great  as  to  Justify  the  gravest  doubi 
to  tbe  wltoess'  truthfulness  in  the  partli 
case  on  trial.  It  Ib  plain,  therefore,  thi 
order  to  Intelligently  determine  bow  i 
credit  a  wltoess  subject  to  such  inflaen 
entitled  to,  it  Is  necessary  to  be  Inftxmi 
the  cause,  nature,  and  extent  of  the  nnfr 
liness  or  temptation.  It  is  therefore  thi 
solute  right  of  tbe  party  attacking  the  c 
bility  of  such  a  wltoess  to  elicit  by  croe 
aminatlon  tbe  facts  and  circumstances  it 
tend  to  prove  the  existence  and  extent  o: 
supposed  Improper  motives.  Tbe  extei 
which  examination  Into  these  collateral 
and  circumstances  shall  be  permitted 
in  the  sound  discretion  of  the  trial  c 
and  no  rule  governing  the  ex^dae  of 
discretion  can  be  laid  down  more  defln 
than  to  say  that  only  so  much  and  no  mo 
the  facte  and  circumstances  should  be 
mitted  as  are  necessary  to  give  a  falrl; 
telllgent  understanding  of  the  cause,  na 
and  extent  of  the  supposed  improper  1 
ence.  Kellogg  v.  Nelson,  6  Wis.  125, 
Blessing  v.  Hape,  8  Md.  81 ;  Atwood  v. 
ton,  7  Conn.  06;  Daffln  v.  State,  11  Tex. 
76;  State  v.  McFarlaln  (La.)  6  South. 
People  V.  Christie,  2  Abb.  Prac.  256 ;  Dm 
V.  State,  45  Oa.  516;  WIgmore  on  Evld 
8S  948-958.  The  same  erroneous  m 
were  repeated  In  tbe  cross-examtoatlon  ol 
others  of  the  five  witnesses  for  the  state 

It  Is  urged  by  respondent  that  the  evl<3 
for  the  state  clearly  established  the  gul 
tbe  defendanta,  and  their  testimony  wai 
contradicted  either  by  the  defendanta  t 
selves  or  by  any  witnesses  in  their  behalf 
therefore  no  prejudice  could  have  result< 
the  accused  from  the  errors  assigned.  1 
are,  perhaps,  cases  where  It  might  be  mat 
appear  ^om  the  record  that  an  error  like 
we  have  been  discussing  was  without  p: 
dice.  Thla  la  not  such  a  case,  however.  ^ 
evidence  the  defendant  might  have  see 
to  produce,  had  he  been  permitted  to  show 
the  truthfulness  of  the  state's  wltoesses 
questionable,  or  what  ^ect  tbe  excluded 
deace  might  have  had  cm  the  minds  of 
jurors,  if  It  had  been  %Amitt^^  lu^r 
means  of  knowing. 


Digitized  by 


N.DO 


STATS  T.  HAZLETT. 


617 


nie  «rror  above  dlscoMed  reaalres  a  re- 
Tcnal,  aoA  we  do  not  deem  It  neceasaiy  to 
discDSs  the  remalntDC  errors  aaalgned. 

Judgment  reversed,  and  new  trial  order- 
ed. All  concur. 


8TATB  T.  HAZLETT. 

(Saprane  Court  of  North  Datota.  Nor.  90^ 

1906.) 

1.  WimsBBiB  —  Btidskoi— lUHHa  QnXB- 

TIOH8. 

Whether  leading  gnestions  sball  be  permit- 
ted or  not  ia  Ter;  largely  discretionary  witb  the 
trial  conrt.  and  its  mlinga  in  that  respect  will 
not  be  disturbed,  unless  ft  la  apparent  that  the 
discretion  was  abased  to  the  prejadics  of  the 
appellant. 

[Ed.  Note.— For  cases  in  point,  see  vol.  00, 
Gent.  Dig.  Witnesses.  {  T9S.] 

2.  CaiMiNAi.         —  DisoBmox  or  Tbul 
Couar— Riviiw. 

If  it  clearly  appears  that  the  departure 
from  the  gmeral  rule  against  leading  qaestiens 
was  unwarranted  and  prejudicial  to  the  ap- 
pellant, a  new  trial  will  be  granted. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent  IHg.  Criminal  Law,  {  8064.] 

B.  WiTHKSsas  —  E!zAMiNATion  or  Pbobbou- 

TBIX— Lkadihg  QUKBTIOira. 

When,  in  a  rape  case,  the  record  discloses 
that  almost  the  em  tire  direct  testinumv  of  the 
proseentrix.  who  was  apparently  u  willing  wit- 
ness oyer  15  years  of  age,  was  elicited  by  ex- 
tremely leading  gnestkma,  without  any  attempt 
to  obtain  her  answers  in  some  other  way,  an 
abuse  ot  diacretion  is  shown. 
4.  CBnanAi.  Law  —  Tbiax.  —  Bxfbbssioii  or 

Opiwion  by  Coubt. 

Misconduct  warranting  a  new  trial  is  shown 
where  the  trial  Judge  nnnecessarDy  and  repeat- 
edly intermptad  the  cross-ezaminalien  of  the 
state's  witness^  by  questions  and  remarks 
which  hindered  effective  cross-examination  and 
tended  to  create  the  Impression  that  the  trial 
iudge  was  ocmvlnced  of  the  truthfulness  of  the 
vitnesB  and  the  merits  of  the  state's  case. 
Saio— Right  to  Question  WiTnEssss. 
It  is  proper  for  uie  trial  Judge  to  question 
witnesses  whenever  he  deems  necessary,  but  the 
right  should  be  eautloualy  exercised,  so  as  to 
avoid  giving  exiffeaslon,  directly  or  iudlrectly, 
to  any  opimon  on  the  merlta  of  the  case. 

[Ed.  Note. — For  cases  tn  point,  see  vol.  1^ 
Cent.  IMg.  Criminal  Law,  1 1525.] 

Q.  WirmssBa—CBOSB-ExAuiRATion  of  Pbos- 

ECUTBIX. 

On  the  trial  ct  a  charge  of  r^e^  where  the 
state's  case  dcqpends  almost  wholly  on  the  testi- 
mony of  the  proeecutrix,  ample  latitude  In  crosa- 
examination  should  be  allowed. 

7.  Same. 

It  was  error  to  so  restrict  the  erosa-ezamina- 
tion  of  the  proeecutrix  aa  to  not  afford  full  in- 
quiry into  facts  and  circumstances  which  might 
lid  the  jury  in  determining  the  weight  and  credi- 
bility of  her  teetimony. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent.  Dig.  Witnesses,  S  023.] 

8.  CBnciif  Ai.  Law— BviDBNCB— AfiB  or  Paoa- 

ECTJTBIX— FaKILT  BIBLE. 

A  family  Bible  formerly  belonging  to  the 
prosecntriz's  deceased  grandfather,  in  which  the 
latter  had  recorded  the  dates  of  birth  of  his  own 
children  and  also  of  the  proeecutrix  and  her 
brothers,  was  competent  endence  of  Hie  prose- 
cutrix's age. 


8.  W ITN ISOTS— Impkacitment  . 

It  was  error  to  exclude  impeaching  testi- 
mony for  which  sufficient  foundation  had  been 
laid  in  the  cross-examination  of  the  prosecutrix. 
(Bylhibus  by  the  Court.) 

Appeal  from  District  Court,  Rolette  Coun- 
ty; John  F.  Oowan,  Judge. 

Lewis  O,  Hazlett  was  convicted  of  rape, 
and  appealB.  Reraraed. 

Bateson  &  FiTmat  and  John  Burke,  for 
appellant  OL  N.  Frlcb,  Atty.  Gen.,  and  C, 
R.  GallfuB.  Btatet  Att7.,  for  the  State. 

BNOEIRUD,  7.  The  defendant  was  tried 
and  convicted  of  the  crime  of  rape  in  tbe  sec-, 
ond  degree,  and  sraitenced  to  Imprlaonment 
at  hard  labor  for  a  period  of  11  years.  He 
axvealed  fnnn  the  Judgment 

The  facta,  as  claimed  by  the  state,  are  that 
the  proseentrlx,  who  is  tbe  defendant's  niece, 
was  at  the  time  of  the  rape  only  15  years  of 
age,  and  resided  In  the  same  house  with  de- 
•fendant,  and  nsnally  slept  in  a  bed  in  ih» 
Bsme  room  where  defendant  bad  fils  bed; 
that  the  defendant,  on  three  occasions  during 
the  year  before  tbe  rape  was  committed,  got 
Into  bed  witb  the  prosecutrix  and  attempted 
to  have  intercourse  with  her,  but  desisted 
without  accomplisbing  bis  purpose;  that 
about  Uie  time  of  her  flftetfitb  birtMay, 
which  was  on  June  0,  1908,  be  again  visited 
her  bed  and  committed  the  crime  with  whldk 
he  is  diarged;  that  a  flliort  time  afterwards 
be  got  Into  bed  with  her  again  and  took  in- 
decent UberUee  with  ber  person,  but  did  not 
have  Intercourse;  that  the  prosecutrix  rao 
away  from  defWidantfs  home  that  same  nigbt 
and  informed  her  elder  brother  and  others 
of  the  defendant's  acts.  She  teatlfled  that 
tbe  reason  she  ran  away  was  partly  because 
the  d^endant  whipped  her  ^t  day  and 
parUy  because  of  his  indecent  conduct 
towards  Iwr,  but  the  chief  reason  was  tlie 
whipping.  The  testlmimy  of  tbe  prosecutrix 
as  to  defendant's  alleged  mlsoondnct  wai 
wholly  uncorroborated,  except  so  far  as  tbe 
complaint  she  made  to  her  brother  uid  others 
tbe  nlgfat  she  ran  away  may  be  eonsldwed  as 
corroboration.  Tlie  defendant  poaltiTely  de- 
nies that  be  ever  got  Into  bed  witb  tiie  prose- 
cutrix, and  likewise  denies  that  he  ever  had 
intercourse  with  ber  or  was  guilty  of  ai^' 
misconduct  wbatsoerer.  He  furthor  asserts 
that  she  was  16  years  old.  Instead  of  IS,  oii> 
the  9th  day  of  June,  1806. 

There  are  151  errors  aas^cned,  but  tliey 
may  be  grouped  into  fire  classes:  First 
those  which  complain  of  tbe  leading  qnes* 
tions;  second,  those  ^d^ch  complain  of  the 
misconduct  of  the  trial  Judge  in  tlie  lamina- 
tiw  of  witnesses  and  remains  prejudicial 
to  the  defendant  and  his  evidence;  third, 
those  challenging  the  propriety  of  tbe  court's 
rulings  In  unduly  limiting  the  cross-exatnlna- 
tlon;  fourth,  those  which  complain  of  the 
court's  rulings  In  excluding  evidence  offered 
by  the  defendant;  fifth*  those  based  on  ex- 


Digitized  by 


618 


lOB  NORTHWBSTBBN  RBPORTBR. 


ceptlona  to  the  siring  and  refusing  to  give 
certain  Instructions  to  the  jury.  The  record 
dlBcIosee  that  almost  the  entire  direct  a- 
amlnation  of  the  prosecutrix,  and  espedally 
in  relation  to  the  most  material  and  essential 
facts  necessary  to  establish  the  crime  char- 
ged, consisted  of  a  series  of  leading  questions. 
In  fact,  the  witness  was  hardly  required  to 
do  more  than  merely  assent  to  the  state- 
ments made  by  the  prosecuting  attorney,  as 
he  related,  question  by  question,  all  the  facts 
and  circumstances  which  went  to  prove  the 
crime  charged.  It  does  not  appear  that  any 
attempt  was  made  to  hare  the  witness  state 
the  facts  In  her  own  language  in  response  to 
proper  questions  before  the  leading  ques- 
tions were  resorted  to.  The  first  question 
asked  In  reference  to  defendant's  Improper 
conduct  was  a  "forked"  question,  which  as- 
sumed a  fact  as  to  wlilcb  there  bad  as  yet 
been  no  proof  and  asked  the  witness  to  state 
when  it  occurred.  The  question  was:  "When 
did  Lewis  0.  Hazlett  first  come  over  to  your 
l>ed?"  Thereupon  the  prosecuting  attorney, 
often  aided  by  the  trial  jndge.  continued  the 
examination  of  the  prosecutrix  with  reqiect 
to  the  revolting  details  of  the  allied  crime 
by  asking  questions  extremely  leading  In 
form.  Throughout  the  entire  direct  and  re- 
direct examination  there  was  hardly  a  single 
question  asked  which  did  not  directly  suggest 
tbe  answer  desired,  or  which  gave  the  wit- 
ness an  opportunity  to  state  any  of  the  facts 
in  her  own  language. 

Whether  leading  qnestlfHis  shall  be  per- 
mitted or  not  is  necessarily  wrj  large^  dis- 
cretlonaxy  with  tbe  trial  court,  and  its  mllngs 
in  that  respect  will  not  be  disturbed,  unless 
it  Is  apparoKt  from  the  record  that  the  dia- 
cratlon  was  abused  to  the  prejudice  of  the 
anwllant  It  Is  often  necessary  to  resort  to 
leading  questions  In  order  to  eUclt  facts  from 
a  witness,  who,  because  of  bostillty,  Igno- 
rance, dllfldence^  or  other  reasoDS  wijl  not  or 
cannot  give  fair  and  full  answws.  It  Is 
often  pnver  and  commendable  to  direct  the 
witness'  attention  to  the  snhject  of  Inquiry, 
or  to  refresh  bis  recollection  as  to  some  omit- 
ted detail,  by  a  leading  question.  The  gen- 
eral ml^  however,  is  that  leading  questions 
should  Dot  be  allowed.  The  sound  reasons 
for  that  rule  are  so  £uniUar  that  It  is  need- 
less to  state  tbem.  The  rule  is  a  salutarr 
on^  and  should  never  be  departed  from  un- 
less the  circumstances  are  each  as  to  war- 
rant an  exception;  and  while  the  question 
as  to  whether  the  circumstances  of  a  given 
case  warrant  a  departure  from  the  general 
rule  Is  one  which  must  of  necessity  be  left 
largely  to  the  determination  of  the  trial 
judge,  yet  bis  discretion  In  this  respect  Is 
not  nnllmited.  If  the  record  shows  that  the 
circumstances  did  not  In  fact  Jnstlfy  the  de- 
parture from  the  rule,  and  the  violation  of 
the  rule  Is  such  that  prejudice  to  the  object- 
ing part7  may  be  reasonably  Inferred,  the 
appellate  court  will  not  hesitate  to  reverse 


on  that  ground.  Hardtke  v.  State  0 
N.  W.  723;  People  v.  Mather,  4  Wei 
248,  21  Am.  Dec.  122;  Tnmey  v.  i 
Smedes  &  M.  (Miss.)  104,  47  Am.  I 
Coon  V.  People,  99  IlL  368,  39  Am.  1 
Underbill  on  Orimlnal  Bvldence,  i  S 
hold  otherwise  would  make  the  rule  i 
value.  It  would  be  a  rule  which  t] 
court  could  apply  In  one  ease,  and  art 
decline  to  follow  In  another.  It  won 
rule  merely  for  the  convenience  of  t 
court,  instead  of  one  for  the  benefit  a 
tectlon  of  the  parties.  We  think  tbit 
discloses  that  the  method  of  exan 
pursued  In  this  case  was  prejudicia 
The  prosecuting  witness  was  nearly  1 
of  age  at  the  time  of  the  trial  accoi 
the  claim  of  the  state,  and  nearly  1' 
defendant's  evidence  as  to  her  age 
She  was  certainly  old  enough  to  te! 
she  knew  In  her  own  language.  S 
clearly  not  a  hostile  or  unwilling  wl 

It  is  claimed,  however,  that  she 
ignorant  and  diffident  that  it  was  ex 
difficult  to  elicit  from  her  any  statei 
the  distressing  facts.  It  does  not 
however,  that  any  attempt  was  n 
have  her  state  tbe  facts  in  her  own  we 
have  nothing  bnt  counsel's  statement 
that  she  was  Ignorant  or  diffident,  ai 
is  nothing  in  the  record  to  substanti 
statement  There  are  three  or  four  In 
in  the  direct  examination  where  th 
tlons  appear  unanswered,  and  some  Ir 
where  two  or  three  questions  were  be 
ly  asked  in  rapid  succession,  each  mo 
Ing  thaathe  other;  but,  Instead  of  tnt 
hesltatl<ai  in  answering,  it  appears 
that  the  questions  were  repeated  ii 
succession  without  waiting  for  an  i 
The  question  In  each  Instance  appears 
been  repeated  In  a  more  clear  and 
form  in  explanation  of  the  first  (i 
asked,  and  the  examiner  apparen 
pected  no  answer  until  after  the  las 
rogatory  was  added  to  the  forme 
While  some  of  the  leading  queetloi 
have  been  and  doubtless  were  pern 
we  can  discover  no  sufficient  reason  i 
mlttiog  practically  all  the  facts  to 
gested  to  the  witness  by  such  qnestli 
ample  latitude  in  cross-examination  tu 
permitted,  tbe  leading  questions  on  di 
aminatlon  might  have  been  rendered 
Jectlonable;  but  the  record  dlscloei 
the  cross-examination  was  confined 
narrow  limits  and  was  improperly  Inl 
with  by  the  trial  court  to  such  an  exb 
it  was  rendered  almost  wholly  Ineffec 

We  shall  not  discuss  in  detail  the  no 
errors  in  which  appellant  complains 
was  greatly  prejudiced,  because  tt 
court  was  unduly  active  in  the  exan: 
of  witnesses,  and  especially  by  its  f 
Interruption  of  tbe  cross-examlnatia 
suggestive  questions  and  remarks.  W 
the  appellant's  complaint  In  this  ret 
well  founded.  The  trial  court  took 
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active  part  in  both  tbe  direct  and  cross  ex- 
amlnatitm  of  all  the  wttnesses  for  the  state' 
and  the  defendant  In  the  crosa- examina- 
tion of  the  prosecntrlx,  eqpedallT,  he  rery 
frequently  Interrupted  defendant's  counsel  by 
-qoeetliuu  wblcb  necessarily  sngsested  to  the 
witness  tbe  proper  answers  to  make  to  arotd 
possible  Inconsistencies  and  minimise  Improb- 
abilities In  her  statements.  His  occasional 
remarks,  also,  In  reply  to  objections  by  coon- 
eel  or  In  rnllng  thereon,  were  often  of  such  a 
character  that  the  Jury  could  hardly  fall  to 
Infer  that  the  Judge  was  fully  convinced  of 
the  truthfulness  of  the  prosecutrix  and  the 
merits  of  tbe  state's  case.  Such  was  the 
necessary  effect  of  tbe  numerous  snggestiTe 
questions,  interruptions,  and  remarks  by  tbe 
trial  Judge,  although,  in  Justice  to  him,  we 
will  say  that  we  are  convinced  that  no  such 
result  was  Intended.  It  does  not  appear  that 
there  was  any  real  necessity  for  such  active 
participation  by  the  court  in  tbe  examina- 
tion of  witnesses.  Tbe  prosecuting  attor- 
neys seem  to  have  conducted  the  prosecution 
with  zeal  and  ablll^,  and  It  does  not  appear 
that  tbe  attorneys  for  the  defense  »ceeded 
the  limits  of  propriety  In  tbe  manner  or  ex- 
tent of  the  examination  or  cross-examination 
of  tbe  witnesses,  or  In  tbe  form  of  questions 
asked.  It  requires  no  argument  to  show 
that  this  conduct  on  the  part  of  the  trial 
<murt  was  prejudicial  to  the  defendant  The 
right,  and  even  the  duty,  of  the  trial  conrt 
to  ask  questions  of  the  witness,  for  the  pur- 
pose of  eliciting  fully  and  clearly  all  the 
facts  within  tbe  witness'  knowledge,  cannot 
be  questioned;  but  tbe  right  should  be  exer- 
cised with  great  cantlon,  so  as  to  avoid,  if 
IMHUlble,  anything  from  which  the  Jury  might 
Infer  that  the  trial  Judge  had  any  (pinion  or 
leaning  In  favor  of  one  side  or  tbe  other.  As 
«v«7  practitioner  knows,  the  Jury  are  usual- 
ly quick  to  seize  upon  and  be  guided  by  any 
■opinion  which  they  think  tbe  trial  Judge  en- 
tertains as  to  the  merits  of  the  case  or  tbe 
weight  of  any  particular  evidence.  Tbe  stat- 
utes of  this  state  prohibit  the  expression  of 
any  opinion  on  the  facts  by  tiie  trial  Judge. 
Sections  8176.  8217,  Rev.  Codes  1899.  These 
provlslona  were  discussed  by  this  conrt  In 
Territory  O'Hara,  1  N.  D.  30,  44  N.  W. 
1003.  and  again  in  State  v.  Barry,  11  N.  D. 
428.  02  N.  W.  809.  In  those  cases  tbe  In- 
atractl<ms  of  the  conrt  were  held  to  be  ob- 
jectionable becanse  they  Indicated  the  opin- 
ion of  the  trial  Judge  as  to  the  facts.  But  it 
la  apparent  that  the  trial  Judge's  i^lnlon  as 
to  tiie  merits  of  tbe  case  may  be  manifest 
by  conduct  or  remarks  In  any  other  stage  of 
the  trial,  as  well  as  by  the  express  language 
In  tbe  charge,  and  It  is  equally  a  violation  of 
the  spirit  "Of  the  statutory  prohibitions, 
whichever  way  the  opinion  Is  Indicated. 
Wheeler  v.  Wallace  (Mich.)  10  N.  W.  S3; 
Sharp  V.  State,  61  Ark.  147.  10  S.  W.  228,  14 
Am.  St.  27.  See  valuable  note  to  this 
<aae  In  14  Am.  St  B«p.  88  et  seq.  8e^  also* 


collection  of  cases  In  note  "b,"  under  Street 
By.  Go.  v.  Stroh,  67  L.  B.  A.  882. 

Tbe  errors  assigned  relating  to  alleged 
improper  reetrlctlonB  upon  the  cross-exami- 
nation of  the  state's  witnesses  are  too  nomer- 
ons  to  be  discussed  In  detail.  We  think  the 
errors  In  this  rrapect  will  be  sufflclentiy 
guarded  against  on  the  new  trial  by  tbe  ob- 
servance of  the  general  rules  which  ongbt 
to  govern  such  examination.  The  cross-ex- 
amination was  unduly  limited  in  scope.  The 
state's  case  depended  wholly  on  the  testi- 
mony of  the  prosecutrix,  who  was  almost 
wholly  uncorroborated,  and  her  testimony 
bad  been  elicited,  by  extremely  leading  ques- 
tlOTis.  White  such  an  accusation  as  this  is 
often  difficult  of  proof,  It  Is  also  often  still 
more  difficult  to  refute.  The  prosecutrix  is 
generally,  as  In  this  case,  the  only  witness 
who  can  give  direct  testimony  as  to  tbe  facts 
constituting  the  crime,  and  the  defendant 
alone,  as  In  this  case,  can  directly  Aens  those 
facts.  In  the  nature  of  things,  therefore,  the 
verdict  to  be  given  depends  almost  altogether 
upon  tbe  relative  weight  and  credibility  of 
tbe  conflicting  testimony  of  these  two  wit- 
nesses. .  This  case,  therefore,  is  one  wblcb  es- 
pecially demanded  latitude  of  cross-examina- 
tion, because  that  was  to  a  great  extent  tbe 
only  effective  means  by  which  to  determine 
the  weight  and  credibility  of  tbe  two  prin- 
cipal opposing  witnesses.  It  was  Important 
that  the  cross-examination  should  extend  to 
every  fact  and  circumstance  within  Reason- 
able limits  which  might  tend  to  disclose  Im- 
probabilities or  Inconsistencies  in  the  witness' 
narrative  of  the  facts,  or  which  might  tend 
to  discredit  the  witness  generally,  or  detract 
from  the  weight  or  credibility  of  his  or  ber 
testimony  In  the  particular  case  by  reason 
of  improper  influences  which  might  induce 
him^  or  her  to  falsify.  We  had  occasion  to 
discuss  this  In  the  recent  case  of  State  v. 
Mahnherg  (decided  at  this  term)  IDS  N.  W. 
614,  and  what  was  said  there  with  respect  to 
the  scope  of  croes  examination  is  applicable 
here. 

A  few  examples  will  suffice  to  show  bow 
tbe  cross-examination  of  the  prosecutrix  was 
unduly  limited.  The  prosecutrix,  In  response 
to  leading  questions,  asserted  that  the  defend- 
ant and  she  regularly  occupied  different  beds 
In  the  same  room  In  the  bouse,  while  tbe 
other  members  of  the  family  slept  In  the 
bam  The  defendant  attempted  to  show,  by 
cross^^amination  of  her,  that  tbe  defendant 
always  slept  In  the  bam  with  tbe  other  men, 
except  when  visitors  slept  In  tbe  house,  and 
In  that  eveut  he  occupied  tbe  room  with  the 
visitors.  The  testimony  bore  directly  upon 
tbe  probability  of  any  opportunity  to  commit 
tbe  crime  without  detection.  The  court  sus- 
tained objections  to  this  line  of  cross-exeml- 
natlcn,  remarking  that  it  made  no  difference 
where  he  slept,  because  the  question  was 
whether  he  got  into  bed  with  tbe  witness  on 
the  particular  occasions  in  question.  Tbe 
defendant  alao  aonght  to  obtain  ttom  tbe 
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prosecutrix  an  sdmlBsion  tbat  her  brother 
and  othen  bad  InsUgated  the  proaecation 
solely  Crom  111  will  towards  the  defendant, 
and  had  "coached"  the  witness  what  to 
teatitj  to,  etc.  It  was  evidently  the  <dalm 
of  the  defense  that  the  charge  was  a  tramped- 
up  one,  and  that  the  prosecutrix  had  been 
Induced  to  make  the  accusation  falsely  by 
the  defendant's  enemies.  This  was  not  per- 
mitted. So,  also,  the  court  would  not  allow 
inquiries  as  to  why  the  prosecutrix  wore 
Bhorter  dresses  at  the  trial,  and  by  whom  and 
for  what  reason  she  had  been  adrlsed  to  do 
so,  although  she  admitted  Uiat  she  had  worn 
long  dresses  b^ore  and  had-  been  adTlsed  to 
pnt  on  shwt  ones  before  the  trial.  Xbe  proe- 
ecntrix  professed  to  be  unable  to  remember 
even  approximately  the  date  when  the  crime 
was  committed,  not  even  the  month.  In 
view  of  the  dispute  as  to  whether  she  was 
15  or  16  years  old  on  June  9,  1903,  It  was 
highly  important  to  know  whether  the  crime 
occurred  before  or  after  that  date;  and  the 
girl's  profMsed  Titter  lack  of  any  recollection 
of  the  time,  alUiough  the  prosecution  was 
commenced  soon  after  she  ran  away  from 
defendant's  home,  and  the  trial  occurred 
the  following  spring,  was  a  strikingly  signif- 
icant fact  which  would  naturally  tend  to 
detract  from  her  credibility,  but  the  trial 
Judge  permitted  scarcely  any  cross-examlna- 
tl<m  on  the  subject  So,  also,  very  little 
cross-examination  was  permitted  of  the 
prosecutrix  with  reference  to  her  conduct 
and  language,  and  the  surrounding  facta 
and  circumstances,  to  test  her  fairness, 
truthfiriness.  and  Intelligence,  and  to  disclose 
any  inconsistency  or  Improbability  in  her 
statements,  in  the  light  of  the  circumstances 
and  her  own  statements  and  conduct.  01>- 
Jections  to  most  of  the  questions  asked  for 
the  purposes  mentioned  were  appareatly 
sustained  on  the  theory  that  they  related  to 
collateral  matters  disconnected  with  the 
Issues  made  by  the  pleadings,  and  were 
therefore  Irrelevant  and  Immaterial,  or  re- 
lated to  facts  not  brought  out  in  the  direct 
examination.  As  we  explained  in  State  v. 
Malmberg,  supra,  cross-examination  within 
reasonable  limits  as  to  matters  collateral  to 
the  Issues  Is  always  proper,  If  the  facts  In- 
quired about  aflfect  the  credibility  of  the 
witness. 

We  think  the  court  also  Impn^erly  ex- 
cluded evidence  offered  by  tbe  defendant 
which  ought  to  have  been  admitted.  As  al- 
ready stated,  it  was  a  controverted  ques- 
tion as  to  whethM"  the  prosecutrix  was  over 
or  under  the  age  of  consent  when  the  int^ 
course  occurred.  The  exRct  date  of  the  act 
does  not  appear.  Tbe  circumstances,  how- 
ever, so  far  as  they  were  permitted  to  appear, 
indicate  very  strongly  that  if  the  act  oc- 
curred as  claimed  by  the  prosecutrix,  It  must 
have  been  In  June,  and  probably  after  the 
9th  of  that  month.  The  state  claims  she  was 
15  on  that  date,  while  the  defense  claims 
■be  warn  1&  The  p<tot  waa  dedaive  of  the 


case,  becanae  there  waa  not  anffident  evl- 
dence  to  show  a  rape  accompUshed  by  force 
or  threats,  and  It  la  admitted  that  the  prose- 
cutrix was  In  possession  of  all  her  faculties 
and  knew  the  nature  ot  the  act;  h^ce.  if  the 
act  took  place  <»i  or  after  ba  alxtBentii 
Wrtbday,  there  was  no  rape.  In  corrobora- 
tion of  tbe  testimony  of  the  defense  as  to 
the  prosecutrix's  age,  the  family  Kble  was* 
offered  in  evidence.  This  proof  was  excluded 
aa  incompetent,  and  we  think  the  ruling  was 
erroneous.  It  had  been  shown  tbat  the 
parents  of  the  prosecutrix  died  when  abe 
was  very  young;  and  she,  with  her  brothers, 
had  lived  in  the  home  of  her  mother's  father 
since  she  was  less  than  three  years  old,  and 
she  and  her  brothers  conttnued  to  live  with 
their  grandfather  as  members  of  bis  family 
until  bis  death,  which  occurred  some  time 
before  this  action  arose.  The  Bible  produced 
was  the  grandfather's  family  Bible,  and 
contained  entries  In  the  grandfather*8  hand- 
writing showing  the  names  and  dates  of  the 
birth  of  his  children,  and  also  showing  the 
names  and  dates  of  birth  of  the  prosecutrix 
and  ber  brothers.  According  to  this  rec<M*d, 
the  prosecutrix  was  bom  June  0,  1887,  and 
was  therefore  IG  years  old  in  1903,  as  claimed 
by  the  defense.  Tbe  trial  court  held  that 
the  book  was  not  tbe  family  Bible  of  the 
prosecutrix's  family,  and  hence  was  not  ad- 
missible. If  the  testimony  identifying  the 
book  was  true,  it  clearly  was  the  Bible  of 
the  prosecutrix's  family  in  every  sense  of  the 
term.  After  her  parents'  death  she  became 
a  member  of  the  family  of  which  the  grand- 
father was  the  head.  The  book  was  his 
Bible,  in  which  he  recorded  the  names  and 
birthdays  of  the  several  members  of  his 
family.  It  was  a  book  of  record,  <^n  to 
the  inspection  of  all  the  members  of  hla  fami- 
ly. Including  tbe  prosecutrix  and  ber  broth- 
ers. But  a  record  of  this  character  of  family 
history  would  not  necessarily  be  incompetent, 
even  If  tbe  prosecutrix  had  not  bec<Hne  tech- 
nically a  member  and  inmate  of  her  grand- 
father's household.  Such  records  of  notori- 
ous facts  of  family  history,  such  as  the  birth 
of  children  and  the  like,  kept  by  the  grand- 
parent, who  was  naturally  conversant  with 
the  facts,  made  and  kept  by  him  so  as  to  be 
open  to  the  inspection  of  every  one  inter- 
ested, under  circumstances  which  negative 
any  motive  to  falsify,  are  clearly  competent 
1  Oreenleaf  on  Evidence  (16th  Ed.)  114d: 
Wigmore  on  Evidence,  vol.  2,  S{  1480-1503. 

The  court  also  erroneously  excluded  the 
testimony  of  Mrs.  Underwood,  by  whom  tbe 
defense  sought  to  show  that  the  prosecutrix 
had,  in  a  conversation  vrith  the  witness, 
stated  in  effect  that  her  brother  and  others 
bad  ni^ed  ber  to  prosecute  the  defendant 
but  she  told  them  it  was  useless  iSecause  the 
defendant  had  not  committed  the  crime  and 
she  would  tell  the  truth.  Tbe  proaecntrix's 
attention  bad  been  speclflcally  called  to 
these  alleged  statements  with  abundant 
particolaritsr  as  to  parson,  time,  and  j^aeob 
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during  ttie  croaa-examlnatloii,  and  die  do^ed 
maUng  tbe  etttement  It  wms  cleariy  Im* 
peacblng  testimony,  and  abundant  founda- 
tioD  bad  been  laid  for  tbe  qtwetlon  to  Mm 
Underwood.  In  tbls  connection  we  will  say 
that  the  abstract  as  printed  sbowa  only  tbat 
the  proeecntrix's  attention  was  called  to  a 
similar  statement  to  Mr.  Underwood,  and 
not  to  Hie  statanent  to  Mrs.  Undrawood. 
The  abstract  clearly  indicates,  bowerer,  tbat 
there  was  an  error  In  the  printed  abstract 
in  this  respect,  and  examination  of  tbe  origi- 
nal statement  of  the  case  In  the  record  on 
die  shows  the  fact  as  we  have  stated  it. 

Inaamndi  as  there  must  be  a  new  trial,  at 
which  file  evidence  may  be  different,  it  Is 
unnecessary  to  discuss  the  asslgnmento  of 
error  based  on  the  instmctlons  and  refnsals 
to  tnstnict. 

Hie  Judgment  Is  reversed,  and  a  new  trial 
ordered.  All  concnr. 


8TATE1  v.  HARRIS. 

(Sopreme  Gonrt  of  North  Dakota.  Oct  28, 

1905.) 

1.  Attobnkt  awt>  Olient— Authomty  to  Ap- 
PEAS— Waitzb  of  OsjixmoRS— Conteuft 
Proceedingb. 

*  Unless  an  objection  is  promptly  made  to  the 
appearance  of  an  attorney  withoat  anthority, 
in  contempt  proceedings  growing  oat  of  a  vio- 
lation of  en  injonctlonal  order,  tbe  defendant 
waives  the  right  to  make  an  objection  to  sncll 
appearance  thereafter. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Ceot.  Dig.  Attorney  and  Client,  §  99.] 

2.  CoNmcpiv— Pboceedinob  to  Pukish—  A»- 
nOAVITS— Stffioibnct. 

Tbe  fact  tbat  the  affidavits  on  which  a 
warrant  Is  issued  in  contempt  proceedings  state 
some  amclnsiong  upon  information  and  be- 
lief will  not  warrant  the  setting  aside  of  tbe 
warrant,  when  the  affidavits  state  positively 
tbe  facts  from  which  tbe  conclusions  are  drawn. 

3.  Same— Imtebbogatobies. 

The  interrogatories  to  be  filed,  nnder  sec- 
tion 5942,  Rev.  Codes  1899,  in  cont«npt  pro- 
ceedinra  mast  relate  to,  and  are  Intended  to 
elicit  facts  in  respect  to  the  contempt  charged, 
and  to  no  other  offense. 

[Ed.  Note. — For  cases  in  point,  see  voL  10, 
Cent.  Dig.  Contempt,  $  178.] 

4.  Saue— Evidence— Affid A vrre. 

The  affidavits  on  vhicb  a  warrant  Is  le- 
aned In  contempt  oroceedlngs  are  admissible  in 
evidence  on  the  hearing. 

5.  Affeai.  and  Ebbor— Hakvless  Ehbor — 
Admission  or  Incomfetekt  Evidence. 

Tbe  admission  of  immaterial  and  Incompe- 
tent evidence  Is  error  without  prejadice  In  trials 
to  the  court,  where  the  evidence  sustains  tbe 
Jndgmoit  without  consideration  of  the  incompe- 
tent evidence.  In  such  cases  the  trial  court 
will  be  presumed  to  have  disregarded  the  In- 
admissible evidence. 

d.  Injunction  —  Violation  —  Evidence  — 

Sufficiency. 

Evidence  considered,  and  held  to  sustain 
a  coDvlction  for  contempt  for  a  violation  <hC  an 
fnjunctlonal  order. 

(Syllabos  1^  the  Court) 

AmKal  fMm  District  Oonrt,  Oass  Oomity; 
Charles  A.  Pollock,  Judge, 


Marie  Harris  was  adjndged  gnllty  of  oon- 
tempt,  and  appeals.  Affirmed. 

M.  A.  HUdreth,  for  appellant  B.  D. 
Townsend,  for  respondent 

MORGAN.  C.  J.  This  Is  an  appeal  from  an 
order  of  the  district  court  of  Oass  conn^, 
finding  the  defendant  guilty  of  a  violation  of 
an  Injuncttonal  order  issued  by  said  court  on 
June  3,  1904.  The  Injnnctlonal  order  was 
Issued  In  an  action  between  Andrew  Johnson 
and  others  as  ptalntlffs  and  Marie  Harris  and 
others  as  defendants.  Tbe  order  which  It  is 
claimed  that  the  defendant  has  violated  Is  - 
as  follows,  so  far  as  material,  to  wit:  "It  Is 
ordered  that  the  defendant  •  •  •  be 
*  *  *  hereby  enjoined,  restrained  and  for- 
bidden from  In  any  manner  using  or  occupy- 
ing or  permitting  to  be  used  or  occupied  any 
part  of  tbe  premises  described  In  the  com- 
plaint for  or  as  a  bouse  of  prostitution  or 
place  of  resort  for  prostitution  until  the  fur- 
ther order  of  this  court."  The  r^ularity  of 
the  proceedings  In  the  action  In  which  the 
Injnnctlonal  order  was  Issued  Is  not  question- 
ed, nor  Is  any  question  raised  as  to  the  serv- 
ice upon  defendant  of  said  InJunctlcHia]  or- 
der. In  December,  1904,  contempt  proceed- 
ings were  Instituted  In  the  district  court  pur- 
suant to  sections  5936  and  6937,  Rev.  Codes 
1899,  based  upon  affidavits  charging  that  tbe 
defendant  had  violated  said  Injonctlonal  or- 
der. Tbe  district  court  thereupon  Issued  a 
warrant  of  attachment  for  the  defendant  and 
she  was  brought  Into  court  and  pleaded  that 
she  was  not  guilty  of  a  violation  of  the  com- 
mands of  the  lujnnctlonal  order.  Thereupon 
wrlttai  Interrogatories  were  submitted  to  tbe 
defendant  for  written  answers.  Upon  filing 
sndi  answers  and  after  hearing  other  evl- 
dmce  submitted  by  witnesses  sworn  in  court, 
and  upon  the  original  affidavits,  tbe  court 
foimd  tbe  defendant  guilty  of  willfully  violat- 
ing tbe  Injunctlonal  order,  and  ordered  that 
she  be  punished  by  being  Imprisoned  In  the 
comity  jail  tor  80  days  and  by  paying  a  fine 
In  the  sum  of  There  are  numerom 

specifications  of  error,  but  they  can  be  dis- 
posed of  nnder  tbe  following  general  asslgn- 
menta:  (1)  That  the  contempt  proceedings 
were  not  conducted  by  the  stete's  attorney 
of  Cass  county,  nor  by  the  Attorney  General 
of  the  stete,  as  provided  by  the  provisions  of 
section  9,  c.  178,  p  286,  lAwa  1901.  (2)  That 
the  evidence  Is  insufficient  to  sustato  tbe  con- 
viction. ^  That  the  affldavlto  on  which  tbe 
warrant  was  Issued  did  not  state  facts  suf- 
ficient to  confer  jurisdiction  on  the  court  (4) 
Tbat  the  Interrogatories  were  not  In  com- 
pliance with  section  69^  Rev.  Codes  1899. 
<5)  That  errors  were  committed  In  the  admis- 
sion of  tbe  evidence  at  the  hearing. 

Upon  the  first  specification  It  is  cont«ided  , 
that  the  contonpt  proceedings  were  conduct-  * 
ed  by  an  attorney  who  was  not  the  state's 
attorney  of  Cass  county,  or  his  assistant,  or 
tbe  Attorney  General  of  Oie  stete,  or  his  As- 
sistant, and  was  not  appointed  by  the 
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court  ander  chapter  178,  p.  234,  Laws  1901. 
No  objection  was  made  to  tbe  attorney  who 
condDCted  the  proceedings  ontll  the  costs  were 
being  taxed.  The  ohjection  was  then  made 
as  a  gronnd  for  the  disallowance  of  all  oostB. 
The  objection  that  was  then  made  was  to 
"any  hearing  being  had  on  the  subject  of 
costs  *  *  *  on  the  further  ground  that 
Mr.  T^meson,  who  appears  In  these  proceed- 
ings, bad  no  authority  to  appear  In  behalf  of 
the  state  at  no  rftage  of  the  proceedings,  and 
has  no  authority  to  conduct  this  prosecution, 
or  to  ask  for  the  allowance  of  any  costs." 
The  objection  came  too  late,  even  If  con- 
ceded to  be  meritorious  If  made  in  time.  By 
permitting  the  attorney  to  conduct  the  pro- 
ceedings without  cliallengiDg  his  authority 
promptly,  the  defendant  waived  the  want  of 
nutborl^  and  consented  to  the  appearance  of 
the  attorney.  State  ex  rel.  v.  Donovan,  10 
N.  D.  610,  88  N.  W.  717.  It  does  not,  bow- 
ever,  appear  In  the  record  that  Hr.  Tenneson 
had  no  authority  to  appear  as  attorney  In  the 
contempt  proceedings. 

It  is  also  urged  that  the  affidavits  on  which 
the  warrant  of  attachment  was  issued  will 
not  sustain  such  warrant,  for  the  reason  that 
the  facts  set  forth  In  the  affidavits  are  stated 
upon  Information  and  belief.  The  affidavits 
are  too  voluminous  to  be  set  forth  In  the 
opinion.  A  careful  reading  of  them  shows 
the  point  not  to  be  well  foimded  as  a  matter 
of  fact  There  are  statements  In  the  affida- 
vits based  on  information  and  belief,  but  in 
every  instance  they  pertain  to  the  affiants' 
conclusions  as  to  the  purposes  for  which  per- 
sons entered  the  house  owned  by  the  defend- 
ant. This  purpose  was  alleged  upon  Informa- 
tion and  belief.  Without  these  allegations 
the  affidavits  stated  sufficient  facts  on  which 
to  base  a  warrant  of  attachment  Tbe  pur- 
poses for  which  persons  entered  the  bouse,  as 
given  In  the  affidavit  might  have  been  strick- 
en out  and  sufficient  facts  would  remain 
stated  In  the  affidavits  to  sustain  a  warrant 
based  thereon.  The  affidavits  contained  posi- 
tive statements  of  facts  sufficient  to  confer 
Jurisdiction  on  the  court  to  Issue  the  warrant 

It  Is  next  urged  that  the  Interrogatories 
as  Bled  did  not  comply  with  the  terms  of 
section  5942,  Rev.  Oodes  1899,  which  pro- 
vides that  the  "court  or  Judge  must  unless 
the  accused  admits  the  offense  charged,  cause 
Interrogatories  to  be  filed  speclfyli^  the  facts 
and  clrcnmstances  of  the  offense  charged 
Against  him."  The  objection  urged  to  the 
interrogatories  Is  that  tbey  do  not  in  any  way 
specify  the  facts  and  drcumstances  of  the 
ofTense,  as  lurovlded  by  the  language  of  the 
statute.  If  the  section  could  be  construed  to 
mean  that  the  interrogatories  must  specify 
the  facts  and  drcumstances  of  the  offense, 
then  the  statute  provides  that  the  defendant 
Is  entitled  to  two  speclflcatloDs  of  what  the 
offense  charged  Is.  The  affidavits  on  which 
the  warrant  Is  Issued  take  the  place  of  a 
complaint  uid  must  state  facts  showing  the 
offense  complained  of  as  a  contempt  State 


:  V.  Root,  6  N.  D.  487,  67  N.  W.  690,  57 
I  Rep.  sea   To  provide  for  another  ch 
;  complaint  would  answer  no  pnrpos 
meaning  to  be  given  to  the  section 
j  the  interrogatories  must  Inquire  of, 
:  late  to,  the  facts  of  the  contempt  c 
'  and  not  to  any  other  offense  or  co 
Construing  the  whole  section  togetb< 
clear  that  It  means  that  the  interroi 
shall  be  so  framed  as  to  elicit  answei 
the  defendant  as  to  the  facts  and 
stences  of  the  contempt,  and  that  It 
be  construed  to  mean  that  the  flllni 
terrogatorles  shall  add  to,  or  uilargc 
plain  the  charge  already  made  by  the 
affidavits.   The  use  of  the  word  "li 
atorles"  precludes  the  idea  that  the  Ir 
was  that  there  shoold  be  another  ch; 
spedflcatlon  of  the  Ingredients  of  the 
or  contempt 

It  Is  further  objected  that  It  was  e 
receive  In  evidence  the  original  afflda 
which  the  warrant  was  isstied.  Th< 
cases  BO  holding,  but  they  are  not  bi 
statutes  tike  or  similar  to  ours.  I 
i  5942,  Rev.  Codes  1899,  provides  that 
I  the  original  affidarlts,  the  answer  and 
I  qneat  proofs  the  court  or  Judge  m 
termine  whether  the  accused  has  con 
the  offense  charged."  Section  5854 
Codes  1899,  relating  to  the  procedure 
tempt  cases  on  appeal  to  this  court  p 
that  "upon  such  appeal  the  Supreme 
may  review  all  the  proceedings  hi 
affidavits  and  other  proof  Introduced 
against  the  accused."  Under  these 
slons,  It  seems  too  clear  for  discussK 
affidavits  may  be  used  and  considered 
hearing  In  contempt  cases.  The  pro< 
Is  not  a  trial.  The  defendant  has  no 
tutlonal  right  to  be  con^onted  by  tl 
nessee  against  him.  The  reception 
davits  to  establish  the  offeoise  is  ge 
sustained  by  the  authorities.  Rape 
Contempts,  {  126. 

It  is  further  urged  that  error  was  con 
in  allowing  the  introduction  of  eviden< 
the  reputation  of  the  house  In  qneeti( 
ing  certain  months  in  the  year  1904. 
mission  of  such  evidence  is  held  ei 
many  JurisdlctlonB,  and  properly  adn 
in  others.  The  authorities  for  and  i 
such  evidence  are  collected  In  9  Am.  . 
Enc.  of  Law,  p.  581.  See,  also.  14  ' 
510.  In  two  cases  decided  by  the  ten 
Supreme  Court  such  evidence  was  h< 
mlsslble.  Territory  v.  Stone,  2  Dak. 
N.  W.  697;  Territory  v.  Chartrand, 
379,  46  N.  W.  583.  But  we  are  not 
upon  to  detwmlne  whether  such  evld 
competent  in  such  cases.  There  is  con 
evidence  In  the  record  that  amply  si 
the  conviction  without  considering  tJ 
d&ice  that  the  repatetlon  of  the  hou 
that  of  a  house  of  {»t>stItntion.  Tt 
dence  may  be  wholly  disregarded  a 
conviction  amply  sustained  by  the  n 
facts  proved  in  the  case.  This  belnj 
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tbe  evidence  will  be  deemed  on  anieal  te  be 
wltbout  prejudice  In  proceedings  heard  bj 
the  court,  and  to  have  been  disregarded  by 
tbe  court  In  reacfilng  its  conclusion.  Wald- 
ner  v.  State  Bank  (N.  D.)  102  N.  W.  168; 
Tolnton  &  Stetson  Ca  v.  McCIure  et  al..  4S 
Neb.  368,  63  N.  W.  791;  Bowman  t.  Sedg- 
wick (Iowa)  82  N.  W.  491;  Livingston  t. 
Swc^ord  Bros.  Dry  Goods  Co.  et  aL,  12  Colo. 
App.  320,  56  Pac.  351 ;  Woodrow  t.  Hawvlng, 
lOQ  Ala.  240,  16  South.  720 ;  Bowdle  T.  Jencks 
,  (S.  D.)  99  N.  W.  98;  Clithero  v.  Fenuer 
(Wis.)  90  N.  W,  1027  ;  3  Current  Law,  p. 
1584,  and  cases  cited  in  note  21.  It  is  true 
that  tbe  defendant  denies  that  she  kept  or 
maintained  tbe  house  or  had  anything  to  do 
with  tbe  running  of  It,  or  in  any  way  violat- 
ed tbe  InJunctloD  after  it  was  served.  From 
a  careful  reading  of  the  record  we  are  satis- 
fied that  the  evidence  clearly  overcomes  her 
testimony.  It  Is  clearly  shown  that  tbe  de- 
fendant knowingly  permitted  tbe  bouse  to 
t>e  used  as  a  bouse  of  prostitution  after  the 
injunction  was  served  upon  her.  It  is  con- 
tended that  in  such  cases  the  accused  must 
be  shown  to  be  guilty  of  the  contempt  be- 
yond a  reasonable  doubt  The  proceedings 
being  criminal  in  their  character,  some  cases 
uphold  that  contrition.  The  weight  of  au- 
thority, however,  does  not  support  that  rule. 
The  statute  lays  down  no  rule  as  to  the 
degree  of  proot  It  simply  says  that  tbe 
court  shall  determine  whether  tbe  accused 
has  committed  the  offense.  In  contempt 
cases  the  rule  generally  followed  is  that  the 
offense  must  be  clearly  shown  to  have  been 
committed,   9  Gyc.  p.  456,  and  cases  cited. 

On  reviewing  the  evidence,  as  we  are  re- 
quired to  do  when  the  sufficiency  of  the  same 
to  warrant  a  conviction  la  challenged  and  a 
statement  of  the  case  Is  settled,  we  have  no 
hesitation  In  saying  that  tbe  conviction  waa 
clearly  shown  by  competent  teatlmoiiy  not 
objected  to. 

It  follows  that  the  Judgment  mnat  be  af> 
firmed.   All  concur. 

ENOERVD,  J.,  faavii^c  been  of  counsel,  did 
not  sit  on  tbe  bearing  of  the  above-entitted 
cause,  nor  take  any  part  In  the  foregoing 
opinion;  Hon.  GHABLBS  J.  FI8K.  Judge  of 
the  First  Judicial  District,  sitting  In  bis 
place  liy  request 


SALHER  T.  BOARD  OF  OOM-RS  OF  OLAT 
COUNTY  et  al.* 

fSnm-eme  Court  of  South  Dakota.  Dec  30. 
1905.) 

TAXATion— Review  or  PBOCEBuinoB— Juoo- 

lOENT. 

Under  Rer.  Pol.  Code,  S  222S,  providing 
that,  whenever  any  proceedings  shall  be  com- 
menced to  restrain  toe  collection  of  a  tax,  the 
correct  amonnt  of  taxes  due  upon  the  property 
must  be  ascertained  and  JudgmKtt  given  uiere- 
for  against  the  taxpayer,  and  the  court  may,  if 
in  lt>  opinion  tbe  aaaessnmit  is  void  ot  void- 
able, oner  a  reaasesament  of  the  property  to 

•RcAMrlnK  dtiiM  Hareh  7,  IMM. 


be  made,  the  court,  on  annnlllnc  on  certiorari 
an  asMsament  laid  by  the  county  board  of 
equalisation  for  lrr»ularlty  in  the  proceed- 
in^B  of  the  Hoard,  sbooid  dther  render  judgment 
tor  the  Just  amount  of  tazea  due  or  order  a  re- 
assessment of  the  property. 

Appeal  from  Otrctdt  Court  0\«r  Oonnty. 

Certiorari  by  O.  T.  Salmer  against  tbe 
board  of  commissioners  of  Clay  conn^  and 
another.  From  a  Judgment  In  favor  of  plain- 
tiff, defendants  appeal.  Reversed. 

B.  B.  Healy,  State's  Atty.,  H.  G.  Tllton, 
and  C.  H.  Dillon,  for  appellants.  Thomas 
Sterling  and  Qunderson  ft  Gnnderson,  for  re- 
spondent 

FULLER,  P.  J.  This  appeal  Is  from  a 
Judgment  rendered  for  plaintiff  in  a  certiorari 
proceeding  Instituted  to  annul  the  assess- 
m^t  and  avoid  all  payment  of  taxes  laid 
by  defendants,  a  county  board  of  equaliza- 
tion, upon  bis  moneys  and  credits,  for  the 
year  1901,  no  part  of  wbtch  had  been  sub- 
jected to  taxation  for  that  year.  Tbe  facts 
are  undisputed,  and,  so  far  as  essential  to 
any  question  of  law  presented,  may  be  stated 
thus:  At  the  proper  time  the  assessor  for 
the  city  of  Vermilion,  of  which  plaintiff  was 
a  resident,  assessed  his  personal  property  at 
150,  but  wholly  neglected  to  assess  his  taxa- 
ble moneys  and  credits,  all  of  which  were 
omitted  from  tbe  assessment  roll,  and  the 
same  was  not  placed  thereon  nor  In  any  man- 
ner considered  by  the  city  board  of  equaliza- 
tion. After  the  city  auditor  bad  made  bis 
return  to  the  county  auditor,  and  at  a  meet- 
ing of  the  coun^  board  of  equalization  held 
on  the  5th  day  of  July,  1904.  It  Issued  Its  or- 
der, which  was  duly  served  upon  plaintiff, 
requiring  him  at  a  specified  time  and  place 
to  appear  and  show  cause  before  such  board 
and  county  auditor  why  his  moneys  and  cred- 
its should  not  be  assessed  and  listed  for 
taxation.  Pursuant  to  this  order  to  show 
cause,  and  at  a  r^larly  adjourned  meeting 
of  the  county  board  of  equalization,  plaintiff 
was  assessed  In  the  sum  of  f 1.660  tea  moneys 
and  credits  so  omitted  from  the  assessment 
roll,  and  shortly  thereafter  tbe  county  audi- 
tor discovered  and  placed  tbereon  an  addition- 
al $750  In  moneys  and  credits,  which  plain- 
tiff had  failed  to  return,  and  tbe  entire 
amount,  •  aggregating  $2,400,  was  made  to 
bear  a  Just  and  equal  proportion  of  taxation. 

Without  the  expression  of  a  doubt  that 
plaintiff  was  tbe  owner  of  $2,400  in  mon^s 
and  credits  taxable  In  tbe  of  Vermilion 
for  the  year  1904,  bla  counsel  zealously  urge 
that  tbe  county  brard  of  equalization  was 
powerless  to  make  an  original  assessment, 
and  the  trial  court  waa  Jnstlfled  In  refusing 
to  order  a  reassessment  or  grant  defendants* 
demand  for  Judgment  for  taxes  In  such  a 
sum  as  might  be  found  Justly  due  upon  the 
property.  As  our  view  of  tbe  second  point 
above  mentioned  renders  investigation  of  tbe 
first  proposition  unnecessary.  It  may  be  ad- 
mitted, without  deciding,  that  all  the  county 
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board  of  egnallzatloii  did  In  the  premlsefl 
was  absolutely  null  and  void,  for  the  reason, 
as  claimed  by  couosel  for  plaintiff,  that  the 
city  board  of  .equalization  had  exclusive 
power  to  "place  upon  and  add  to  the  assesa- 
znent  roll  any  property,  real  or  personal  sub- 
ject to  taxation,  which  has  been  omitted 
therefrom  by  the  owner  or  by  the  assessor, 
and  enter  the  same  at  a  valuation  so  that 
tt  will  bear  an  equal  and  Just  proportion  of 
taxation."  Rev.  Pol.  Code,  1  1263.  So  far 
as  material  to  this  case,  section  2225  of  the 
Revised  Political  Code  Is  as  follows:  "When- 
ever any  action  or  proceeding  shall  be  com- 
menced and  maintained  before  any  court  to 
prevent  or  restrain  the  collection  of  any  tax 
or  part  thereof,  or  any  particular  act  of  any 
officer  In  the  collection  thereof,  •  •  •  or 
to  restrain,  prevent,  recover  or  delay  any 
payment  of  taxes,  the  true  and  Just  amount 
of  taxes  due  upon  such  property  or  by  such 
person  must  be  ascertained  and  JudKmen,t 
must  be  rendered  and  given  therefor  against 
the  taxpayer,  and  the  court  may,  if  In  Its 
opinion  the  assessment  or  any  subsequent 
proceeding  has  been  rendered  void  or  voida- 
ble by  the  omission  or  commission  of  any 
act  required  or  prohibited,  order  a  reassess- 
ment of  such  property  to  be  made  by  the 
proper  officer  acting  at  the  time  of  making 
such  order  and  the  taking  by  the  proper 
officers  then  acting  of  all  such  steps  subse- 
quent to  assesmneit  as  shall  be  necessary  to 
amend  such  assessment  and  levy,  to  the  end 
that  the  whole  matter  might  be  adjudicated 
in  the  one  action  or  proceeding  and  the  prop- 
er proportion  or  ratio  of  tax  be  paid  by  the 
property  owner."  "That  said  assessment  may 
be  declared  void  and  set  aside,  and  the  rec- 
ord thereof  canceled,"  Is  the  avowed  and 
only  purpose  of  this  certiorari  proceeding  to 
bring  the  record  of  the  city  and  county  boards 
of  equalization  before  the  circuit  court- for 
review,  and  If,  In  the  opinion  of  such  court, 
the  assessment  be  rendered  void,  either  by 
the  alle^^  prohibited  proceeding  on  the  part 
of  the  county  board  of  equalization  or  the 
omission  of  the  city  board  of  equalization  to 
perform  the  required  acts  essential  to  a 
valid  assessment,  Judgment  for  the  just 
amount  should  be  rendered,  or  a  reassess- 
roent  of  such  property  ordered,  as  required 
by  statute,  "to  the  end  that  the  whole  matter 
may  be  adjudicated  In  the  one  action  or  pro- 
ceeding, and  the  proper  protwrtlon  or  ratio 
of  tax  be  paid  by  the  property  owner."  Pet- 
tigrew  et  al.  v.  Moody  County,  17  S.  D.  275, 
06  N.  W.  94;  Campbell  v.  Equitable  Loan  & 
Trust  Co.,  14  S.  D.  483,  85  N.  W.  1015;  Clark 
T.  Darlington,  11  S.  D.  418,  78  N.  W.  997. 

Assuming,  without  conceding,  the  soun<^ 
ness  of  the  sole  contention  of  counsel  for  re- 
spondent, that  defendant  acted  without  juris- 
diction because  exclusive  pow«r  to  place 
omitted  property  on  the  assessment  roll  is 
given  to  the  city  board  of  equalization,  it 
must  of  necessity  follow  that  the  assessment 
was  rendered  void  by  the  omission  of  snch 


board  to  perform  a  duty  required  bj 
and  the  unauthorized  acts  of  thi 
board  of  equalization  stand  for  neug 
the  necessity  for  ordering  a  reasses 
the  property,  or  the  rendition  of  a  J 
for  the  true  and  Just  amount  of  t 
thereon,  remains  unimpaired.  Mini 
certiorari  is  the  usual  and  perhaps 
proprlate  remedy  to  review  void 
boards  of  equalization,  the  Leglsla 
dently  Intended  to  extend  its  statutory 
iDg  under  such  writ  to  the  Judicial  a 
ment  of  the  Just  amount  due  from  Uu 
ex,  the  paym^it  of  which  he  would  « 
escape,  and  there  is  no  merit  in  t 
that  the  court  can  go  no  further  thi 
termlue  whether  such  boards  have  i 
pursued  their  authority. 

A  reversal  must  follow  for  the 
herein  expressed,  and  the  case  Is  rem 
the  circuit  court,  with  the  direct 
plaintiff's  moneys  and  credits  be 
subjected  to  taxation  for  the  year  191 


GOULD  V.  TUCKER  et  al 

(Supreme  Court  of  South  Dakota,  i 
1905.) 

1.  Desoknt  and  DiSTBiBTjnon  — 
Lands. 

Where  a  timber  culture  entiyman 
lie  lands  dies  before  he  completes  the 
occupancy  and  receives  a  patent,  his  I 
ceed  to  his  rights,  aod  on  maliiDg  pi 
title  as  purchasers  from  the  govemn 
not  by  desert;  and  this  is  true,  eve 
the  entryman'a  administrator  uses  men 
estate  to  commute  the  entry. 

[Ed.  Note. — For  cases  in  point,  sec 
Cent  Dig.  Descent  and  Distribution,  i 

2.  Public  Lands— Lapse  of  Entkt. 

Where  a  timber  culture  entryman 
lie  lands  dies  before  ha  completes  Che 
occupancy  and  receives  a  p^ent,  and  I 
heirs,  the  land  Is  open,  as  part  of  tl 
domain,  for  occupancy  by  any  qnalifi 
steader. 

8.  SaHB— PATBHT— iHOmiBBANOES. 

The  only  interest  In  governmoit  1 
the  United  States  can  convey  by  pat« 
the  timber  culture  act  is  an  estate  f 
all  involuntaiT  liens  and  debts  of  the 
contracted  prior  to  the  issuance  of 
certificate. 

4.  Saub— Bnrci  as  to  Hxzbs. 

Under  Rev.  St  U.  S.  J  2448  W.  i 
St.  1001,  p.  1612L  declaring  that  if  an  t 
of  public  land  dies  before  receiving  i 
title  to  the  land  shall  Inure  to  the  he 
the  patent  had  istued  during  the  lif 
entryman,  the  heirs  of  an  entryman 
before  receiving  a  iwtent  take  the  lani 
to  speciflc  liens  voluntarily  placed  then 
the  makiiuc  of  final  proo^  but  not 
created  before  this  time. 

On  rehearing.  Jodgnunt  of  trial  < 
firmed. 

For  former  opinion,  see  100  M, 

FULLER,  P.  J.   Reference  to  10( 
4S7,  will  disclose  that  this  appeal  nc 
ing  on  rehearing  Involves  the  l^al 
nibject  reoMndeuta  undivided  Inter 
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quarter  section  of  land  to  the  payment  of  a 
Jadgment  Altered  agalnat  her  on  account  of  a 
promissory  note  which  she  and  her  subse- 
quently deceased  husband,  James  9.  Oould, 
executed  and  delivered  to  appellant  O.  C. 
Tucker  In  the  year  1893.  James  S.  Oould 
was  the  timber  culture  claimant  of  the  prem- 
ises In  controversy,  who,  upon  proof  of  a  com- 
pliance with  the  governing  statute  obtained 
a  final  certificate  on  the  14th  day  of  Novem- 
ber, 1894,  and  on  the  24th  day  of  February, 
189S,  'departed  this  life  without  receiving  the 
patent,  which  In  bis  name  the  United  States 
Issued  four  months  later,  and  the  same  was 
delivered  to  his  widow,  MIna  A.  Gould,  who 
now  maintains  that  the  premises  descrlt>ed 
therein  are  not  liable  for  the  debt  contract- 
ed by  herself  and  husband  prior  to  the  date 
of  the  final  certificate. 

It  Is  settled  beyond  dispute  that  the  heirs 
of  a  timber  culture  entryman  upon  public 
lands  of  the  United  States,  who  dies  before 
completing  the  period  of  occupancy  and  re- 
ceiving the  patent,  succeed  to  all  his  rights, 
and  upon  making  the  required  proof  take 
title  as  direct  grantees  and  purchasers  frdm 
tbe  government,  and  not  by  Inheritance.  As- 
I>ey  V.  Barry.  18  S.  D.  220,  83  N.  W.  91.  In 
case  of  Towner  v.  Kodegeb,  33  Wash.  1S8,  74 
Pac.  50,  99  Am.  St.  Rep.  908,  the  court  con- 
cludes Its  discussion  of  the  proposition  as 
follows:  "It  therefore  seems  to  be  the  policy 
of  the  law  to  guard  homestead  rights  for  the 
benefit  of  the  entryman  himself,  and.  In  case 
of  his  death  before  patent,  for  the  benefit  of 
his  heirs.  Whatever  rights  survive  the  death 
of  the  homesteader  belong  to  the  heirs,  and 
not  to  the  estate  of  the  deceased.  The  heirs 
do  not  succeed  to  such  rights  by  Inheritance, 
but  by  virtue  of  the  law,  which  merely 
^ants  to  them  preference  rights.  If  they 
fall  to  exercise  those  rights,  or  If,  as  in  this 
case,  there  are  no  heirs  capable  as  cltizaas  of 
the  United  States,  of  sncceedtog  to  such 
rights,  then  there  Is  no  one  else  to  whom  any 
preference  right  survives,  and  the  land  Is 
open,  as  a  part  of  the  public  domain,  for  oc- 
cupancy by  any  qualified  homesteader.  The 
administrator,  as  such,  succeeds  to  no  rights 
In  the  homestead,  for  the  reason  that  these 
are  reserved  for  the  heirs,  and  the  law  does 
not  invest  the  administrator  with  any  rights 
therein  simply  because  there  are  no  heirs." 
Even  though  the  administrator  of  the  estate 
of  a  deceased  entryman  uses  money  belong- 
ing to  the  estate  to  commute  the  entry  by 
payment  of  the  required  amount  to  the  Unit- 
ed States,  all  rights  mider  the  patent  inure 
to  the  heirs,  as  If  their  names  had  been  spe* 
dally  mentioned  therein  and  neither  the  ad- 
ministrator nor  probate  court  have  anthorlty 
to  sell  the  land  to  satisfy  debts  previously 
created,  or  harden  the  same  with  any  part  of 
Oie  eqiense  faunurred  In  aecoring  the  patent 
Rogers  T.  Clonmens,  26  Kan.  522.  To  the 
same  effect  are  the  following  caaes:  OoQper 
T.  Wilder,  111  OaL  191,  43  Pac.  691.  62  Am. 
106N.W.— 40 


St  Rep.  163 ;  Hersfaberger  t.  Blewett  (0.  0.) 
50  Fed.  im 

Xow  the  only  interest  In  government  land 
that  the  United  States  can  convey  by  patent 
under  the  timber  culture  act  Is  an  estate  free 
from  all  involuntary  liens  and  debts  of  the 
patentee  contracted  prior  to  the  issuance  of 
the  final  certlflcates,  and  If  the  entryman 
dies  before  receiving  a  patent,  "the  title  to 
the  land  designated  therein  shall  inure  to 
and  become  vested  In  the  heirs,  devisees,  or 
aaslgna,  of  such  deceased  patentee  as  If  the  pat- 
ent had  Issued  to  the  deceased  person  during 
life."  Rev.  St  U.  S.  I  2448  [U.  S.  Oomp.  St 
1901,  p.  1612].  As  James  8.  Oould  died  after 
making  final  proof  of  all  the  acts  required  by 
law,  the  title  to  the  land  described  in  the  pat- 
ent subsequMitly  issued  vested  In  his  heirs  an 
estate  as  free  from  their  debts  aa  It  would 
have  been  free  from  his  debts  bad  he  lived  to 
receive  the  patent;  and  section  244S,  atqtra, 
construed  with  other  provlalons  relating  to 
the  atU>Ject,  la  ample  authority  for  the  con- 
clusion that  ancb  was  the  estate  conveyed  in 
this  Instance  by  the  United  States  patent. 
When  considered  in  Ite  relation  to  other  pro- 
▼fsltma  of  the  act  and  practically  applied  to 
thlB  caa^  the  phrase,  "aa  If  tbe  patent  had 
Issued  to  the  deceased  person  during  life." 
was  Intended  to  mean  that  James  S.  Oonld. 
bad  he  lived  to  receive  the  patent,  would  have 
taken  the  land  subject  to  such  specific  liens 
as  he  might  have  Toluntarily  placed  tbweon 
after  making  final  proof  and.  In  case  of  bis 
death,  before  the  Issuance  of  a  patent  **the 
title  to  the  land  deelgnated  therein  shall  in- 
ure to  and  become  vested  In  the  heirs,"  bur- 
dened with  d^bts  thua  secured ;  but  not  ottier- 
wiee.  Thla  view  derives  farth»  BUK>ort  from 
the  ta.ct  that  the  patent  must  Issue  to  the 
entryman,  If  living  and  to  hla  helra,  In  case  of 
his  death,  because  a  deceased  person  can 
never  become  a  grantee,  and  a  patent  In  hla 
name  conveya  no  title  otherwise  than  to  hla 
heirs  upon  wbtHU  a  beneficent  government  has 
bestowed  every  legal  and  equltoble  right  of 
the  decedent  Including  hla  mancipation  from 
debts  previously  contracted  without  refer- 
ence thereto,  wad  not  aeenred  by  a  mortgage 
thereon.  Galloway  t.  Flnley,  12  Pet  (U.  8.) 
264,  0  L.  Bd.  1070. 

In  Hall  V.  Russell,  101  U.  8.  808,  25  U'Bd. 
829,  l^e  court  aay:  "There  cannot  be  a  grant 
unless  there  to  a  grantee,  and  consequently 
there  cannot  be  a  present  grant  unless  tiiere 
la  a  present  grantee.  If,  then,  the  law  mak- 
ing the  grant  Indicates  a  future  grantee,  and 
not  a  prwent  one.  the  grant  vIU  take  effect 
In  the  future*  and  not  presently.  In  all  the 
eases  In  which  we  have  given  these  worda 
the  effect  of  an  Immediate  and  present  trans- 
fer, it  will  be  found  that  tiie  law  has  desig- 
nated a  granite  qualified  to  take,  according 
to  the  terms  of  the  law,  and  actually  In  ex- 
istence at  tbe  time."  Previously,  when  Uie 
caae  waa  under  conaldentlon,  we  recognised 
flie  universal  doctrine  tiiat  flie  legal  title 
remained  In  the  United  States  until  ttie 
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patent  lasQed,  bnt  deemed  It  nnnecessary  to 
decide  whether  respondent's  Interest  in  the 
property  was  acqnired  under  our  statute,  or 
as  a  beneflciary  under  the  laws  of  the  United 
States,  and  held  that  In  either  event  the 
property  was  exempt  from  execution  sale 
for  a  debt  contracted  by  respondent  and  her 
deceased  husband  prior  to  the  Issuance  of 
the  final  receipt  Now,  as  the  right  of  James 
S.  Gould  In  the  land  at  the  time  of  his  death 
was  not  an  absolute  fee,  but  only  an  equi- 
table interest,  which  the  issuance  of  the 
patent  cast  upon  his  heirs  with  the  legal 
title,  we  now  decide  that  they  took  an  ab- 
solute fee-simple  estate  by  grant  from  the 
United  States  government,  and  not  under  the 
law  of  Inheritance  or  succession  to  be  ad- 
ministered pursuant  to  the  statute  of  this 
state.  From  Wilcox  t.  Jackson,  18  Pet 
(U.  S.)  408,  10  L.  Ed. .  264  we  quote  as  fol- 
lows: "We  think  It  imneceesary  to  go  into 
a  detailed  examination  of  the  various  acts 
of  Congress,  for  the  purpose  of  showing 
what  we  consider  to  be  true  in  regard  to  the 
public  lands,  that,  with  the  exception  of  a 
few  cases,  nothing  but  a  patent  passes  a 
perfect  and  consummate  title.  One  class  of 
cases  to  be  excepted  Is,  where  an  act  of 
Congress  grants  land,  as  Is  sometimes  done 
in  words  of  preset  grant  But  we  need 
not  go  Into  these  exceptions.  A  much 
stronger  ground,  however,  has  been  taken  In 
argument.  It  has  been  said  that  the  state 
of  Illinois  has  a  right  to  dedare.  by  law, 
that  a  title  derived  from  the  United  States, 
which  by  their  laws  Is  only  ln<^oate  and  im- 
perfect, shall  be  deemed  as  perfect  a  title  as 
if  a  patent  had  Issued  from  the  United 
States;  and  the  construction  of  their  own 
conrts  seems  to  give  that  effect  to  her  statute. 
That  state  has  an  undoubted  right  to  legis- 
late as  she  may  please  In  regard  to  the 
remedies  to  be  prosecuted  In  her  courts,  and 
to  regulate  the  disposition  of  the  property  of 
her  citizens  by  descent  devise,  or  alienation. 
Bat  the  property  in  question  was  a  part  of 
tbe  public  domain  of  the  United  States; 
Congress  Is  vested  by  the  Constitution  with 
the  power  of  disposing  of,  and  making  need- 
ful rules  and  regulations  respecting  It 
Congress  has  declared,  as  we  hare  said,  1^ 
its  legislation,  that.  In  such  a  case  as  this,  a 
patent  Is  necessary  to  complete  the  title. 
Bnt  In  this  case,  no  patent  has  Issued;  and, 
therefore,  by  the  laws  of  the  United  States, 
the  legal  title  has  not  passed,  but  remains  In 
the  United  States.  Now  If  it  were  competent 
for  a  state  Legislature  to  say,  that  notwith- 
standing this,  the  title  shall  be  deemed  to 
have  passed,  the  effect  of  this  wonld  be,  not 
that  Congress  had  the  power  of  disposing  of 
the  public  lands,  and  prescribing  the  rules 
and  relations  concerning  that  disposition, 
but  that  Illinois  possessed  It  That  would  be 
to  make  the  laws  of  Illinois  paramount  to 
those  of  Congress,  In  relation  to  a  subject 
confided  by  tiie  Constitution  to  Congress  only. 
A.Dd  tibe  practical  result  In  this  very  case  ' 


would  be,  by  f<H%e  of  state  leglalatlon,  to 
take  from  the  United  States  thdr  own  land, 
against  their  own  will,  and  against  their 
own  laws.  We  bold  the  tme  principle  to  be 
this,  that  whenever  fbm  question  in  any 
court,  state  or  federal.  Is,  whether  a  titie  to 
land,  which  had  once  been  the  property  of 
tiie  United  States,  has  passed,  that  question 
must  be  resolred  by  the  laws  of  tbe  Dnited 
States." 

Manlfestiy  the  nature  of  a  government 
grant  evidenced  by  patent  Is  unaffected  by 
the  qnestion  whether  the  final  proof  was 
made  by  the  entryman  w  by  his  surviving 
heirs,  who,  in  either  evoit,  acquire,  by  the 
subsequent  Issuance  of  such  pat«it  and  the 
process  of  subrogation,  all  his  rights  and 
immunities  under  the  law.  Concerning  what 
respondent's  rights  might  have  been  under 
the  statute  of  succession,  had  the  patent 
Issued  prior  to  the  deatb  of  ber  husband, 
no  expression  Is  necessary,  and  the  intima- 
tion with  reference  thereto  contained  In  our 
former  opinion  Is  hereby  recalled. 

For  the  reasons  given  In  this  opinion,  the 
]^dgmrat  of  the  trial  court  Is  aflBrmed. 


BEMIUJARD  T.  AUTHIBB. 
(Supreme  Court  of  Sooth  Dakota.  Nov.  28, 
190&) 

1.  JunaioEHT— OoHOLUBminH— Tnu  to 

Rev.  Code  CW.  Froc.  I  676,  provides  that 
an  action  may  be  brought  by  any  person  against 
another  who  claims  an  estate  or  lnta«st  id 
real  property  adverse  to  him,  for  the  pnrpoM 
of  determining  such  adverse  claim.  Secaon  6TS 
provides  that,  in  an  action  broasht  by  a  person 
out  of  possession  of  real  property  to  determine 
an  adverse  claim  or  an  ioterest  or  estate  there- 
in, the  person  mablng  such  adverse  claim  and 
persons  in  poBsessIon  may  be  Joined  as  defend- 
ants, and,  if  the  Judgment  be  for  the  plaintiff,  he 
may  have  a  writ  for  tiw  posBessIoB  of  the  prem- 
ises, as  against  the  defendant  in  the  action 
against  wliom  the  Judgment  has  passed. 
that,  where  the  title  to  the  property  la  In  is- 
sue, an  adjudication  In  favor  w  «um  party 
as  to  taeh  titie  will  necessarily  be  a  bar  to  an 
action  as  to  any  titie  dalnwa  by  dthw  party 
at  the  time  of  the  commcDCsment  of  the  actloa. 

2.  Saue— Issues. 

Where  plaintilf,  fai  an  action  to  qnlet  title 
to  land,  had  in  a  former  action  a^Inst  the 
same  party  alleged  title  In  himself,  and  the 
title  was  put  in  issae  by  defendant's  answer  and 
defendant  pleaded  that  he  was  seised  of  the  fee 
and  entitled  to  the  property,  the  title  to  the 
property  was  directiy  In  Issue,  so  that  plaintiff 
could  not  In  the  subsequent  action  assert  a  ti- 
tle against  the  defendisnt  as  heir,  which  he 
failed  to  assert  In  the  former  action,  wb^tf 
the  fallnre  was  the  resolt  of  Inadvertoics  or 
otherwise. 

3.  SA%rE— Estoppel. 

Where,  in  an  action  to  quiet  titie,  the  court 
found  that  the  plaintiff  bad  in  a  fmner  actioD 
a^inst  the  same  defendant  alleged  that  plain- 
tiff was  the  owner  of  the  premise  and  tiiat  the 
defendant  dented  such  owoersbip  and  pleaded 
that  he  was  seised  in  fee  and  that  the  Judgment 
in  the  former  action  was  based  mainly  on  that 
Issue,  holding  that  the  defendant  in  that  ac- 
tion was  the  owner  and  the  plaintiff  was  not 
the  owner  at  tbs  pn^ertj*  the  title  at  the  re- 
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spectlT*  parties  wu  dtrectl/  tn  iBsoe,  and  the 
fact  that  otlier  iaroes  w«re  iDTolved  in  the  trial 
waa  immaterial  on  the  qneatlon  oC  estoppel  In 
the  snbseqnent  action. 

Appeal  from  Oircnit  Oonrt,  tTnion  CXninty. 

Action  b7  Joseph  Semllllahl  against 
George  Avthtw.  From  a  Judgment  In  favor 
of  defendant,  plaintiff  appeals.  Affirmed. 

J.  A.  MlUer  and  Wlnsor  ft  McNanghton. 
tor  appellant  Brickson  ft  Stlckn^,  for  re- 
spondent 

OOB80N,  P.  J.  Tills  vaa  an  action  to 
qnlet  title  to  a  me-llfth  Interest  In  a  quarter 
section  of  land  sitaated  In  Union  oonnty. 
The  case  was  tried  to  the  conrt  wltbont  a 
Jnnr*  and.  findings  and  Judgment  btfng  In 
favor  of  the  defendant,  the  plaintiff  has  ap- 
pealed. 

The  plaintiff  se^s  a  reversal  npon  two 
grounds :  ^  TtuA  the  conrt  ored  In  admit- 
ting in  evidence  the  record  of  a  cotaln  deed 
purporting  to  be  aeented  by  the  father  and 
mother  ct  the  appelant  to  Peter  BemUUard, 
on  tlw  ground  that  the  deed  purporting  to 
convej  the  h<nnestead.  and  that  the  notary's 
certMcate  of  acknowledgmoit  of  the  mother 
was  Insnfflcieat  to  entitle  the  deed  to  record, 
and  baice  the  record  of  said  deed  was  Inad- 
missible as  evtdoice;  00  that  the  conrt^i  eon- 
clusttm  that  the  iodgment  In  the  prior  ease 
was  a  bar  to  the  ivesent  action  was  errone- 
ous. The  OHnpialnt  ot  the  plaindfl  is  In  the 
osnal  form.  The  defendant  in  bis  answw 
denies  the  title  of  the  plaintiff  to  the  prop- 
erty, and  as  a  third  defense  pleads  a  former 
adjudication  of  the  circuit  conrt  nt  Union 
cooDty  as  a  bar  to  the  action.  Several  other 
defenses  are  pleaded  by  the  d«fendant,  but 
in  the  view  we  take  of  the  case  it  will,  only 
be  necessary  to  consider  and  discuss  the  third 
defeiose  abore  r^erred  to.  The  court  practi- 
cally found  all  of  the  Issues  raised  by  the 
pleadings  In  favor  ot  the  defendant,  and  Its 
findings  opon  the  third  defoise  above  refer- 
red to  Is  as  follows:  **That  on  April  18, 1882, 
the  plaintiff  herein  commmced  an  action  In 
this  court  against  the  defendant  herein  and 
against  Jalla  Cbanssee  and  Ballda  RemllHard 
as  defendants  to  get  aside  and  to  have  ad- 
judged as  void  and  of  no  effect  the  deed  made 
and  executed  by  the  said  Ezllda  Ronilliard 
to  this  defendant  on  November  18,  1801, 
and  recorded  In  Book  10  of  Deeds,  on  page 
441,  r^erred  to  In  finding  No.  17,  and  claimed 
in  said  action  that  plaintiff  was  the  owner  of 
and  entitled  to  the  possession  of  the  premises 
in  tbe  first  finding  herein  described,  and  ai- 
ling that  the  defendant  In  this  action  had 
no  estate,  right,  or  Inters  In  or  to  said 
land.  That  in  said  action  the  plaintiff  filed 
notice  of  lis  pendens,  and  that  thereafter 
the  defendant  herein  and  tbe  said  Ezllda 
Remllllard  appeared  in  said  action  and  an- 
svfered,  denying  that  plaintiff  had  any  right, 
title,  or  Interest  In  or  to  said  land  or  any 
portion  thereof,  and  alleging  that  this  defend- 
ant by  virtue  of  tbe  conveyances  hereinbefore 
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referred  to  from  Ezllda  BemllUard  to  George 
Authier  was  tbe  owner  of  said  premises, 
and  praying  that  defendant's  title  thereto  be 
declared  good  and  valid.  That  thereafter 
said  cause  was  tried,  and  on  the  10th  of  Au- 
gust, 1892,  a  decree  was  made  and  entered 
by  the  court  adjudging  that  Esttda  Remll- 
llard on  November  18,  1891,  at  the  time  of 
her  conveyance  to  the  defendant,  was  the 
owner  In  fee  of  said  premises  and  that  this 
defendant  was  tbe  owner  In  fee  of  said  prem- 
ises and  was  entitled  to  the  possession  there- 
of, and  plaintiff's  action  was  thereby  dis- 
missed. (20)  That  said  judgment  was  duly 
entered,  and  has  never  been  appealed  from, 
reversed,  modified,  or  set  aside." 

It  win  be  noticed  that  the  court  finds  that 
the  plaintiff  In  said  action,  who  Is  also  the 
plaintiff  In  this  action,  claimed  therein  that 
he  was  the  owner  of  and  ^titled  to  the 
possession  of  tbe  premises  described  In  this 
action,  and  allied  that  the  defendant  In  this 
action  bad  no  estate,  right,  title,  or  lntra«8t 
In  or  to  said  land,  and  that  the  defendant 
hoeln  and  the  said  Ezllda  Remllllard  appear- 
ed In  said  a^on  and  answered,  denying 
that  plaintiff  had  any  right,  title,  or  Interest 
In  or  to  said  land  or  any  portion  thereof, 
and  alleging  that  tbe  defendant  by  virtue 
of  the  conveyance  herein  from  Ezllda  Rem- 
llllard to  him  was  tbe  owner  of  the  said 
premises  and  praying  defendant's  title 
thereto  be  adjudged  valid,  and  that  a  decree 
was  thereafter  entered  by  the  court  adjud- 

.  ging  that  the  defendant  was  the  owner  In  fee 
of  the  said  premises  and  that  the  defendant 
was  entitled  to  the  possession  thereof,  and 
that  plaintiff's  action  be  dismissed,  and  that 
said  Judgment  of  dismissal  was  duly  entered, 
and  has  never  been  appealed  from,  modified, 
reversed,  or  set  aside  It  will  thus  be  seen 
that  the  title  of  plaintiff  to  tbe  premises  was 
adjudged  Invalid  and  his  action  dismissed, 
and  that  the  defendant  was  adjudged  the 
owner  In  fee  of  tbe  said  premises  and  was 
entitled  to  the  possession  thereof.  Tbe  plain- 
tiff In  the  present  action  now  claims  title 
to  one-fifth  of  the  same  property  as  heir  at 
law  of  bis  father  and  mother,  both  of 
whom  died  prior  to  1891,  and  does  not  now 
claim  any  title  to  the  said  property  acquired 
subsequently  to  tbe  commencement  of  the  ac- 
tion In  which. the  former  judgment  was  ren- 
dered. We  are  of  tbe  opinion,  therefore,  that 
the  plaintiff  Is  estopped  by  the  Judgment  In 
the  former  action  from  claiming  any  [uterest 
In  the  land  In  this  action  as  heir  at  law  of 
bis  father  or  mother.  His  right  as  such 
heir  at  law  was  fully  adjudicated  In  tbe 
former  action,  for  the  reason  that  a  party 
seeking  to  recover  the  possession  of  real  es- 
tate or  quieting  his  titie  thereto,  where  his 
title  is  In  issue  in  an  action,  la  required  to 

■  present  to  the  conrt  In  such  action  all  claims 
that  he  may  have  to  tbe  property  from  any 
source.  If  be  have  such  titie  at  the  time  of  tbe 
commencement  of  the  action,  and  all  such 
claims  presented  by  blm  or  which  might 
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have  been  presented  and  adjodlcated  In  that 
action  are  barred  Igr  the  judgmoit  entered 

therein. 

Mr.  Freeman,  In  blB  work  on  Jndgmmts 
(section  302),  says:  "WheneTer,  In  an  ac- 
tion for  possession  of  realtr.  tbe  qnestlon  of 
title  Is  pnt  in  Issue  by  tbe  pleadings,  the  Judg* 
.ment  prima  facie  constitutes  an  estoppel  to 
the  assertion  of  an;  title  which  exists  in 
the  losing  party  at  the  time  of  tbe  former 
suit"  Mr.  Black,  in  bis  woA  on  Jndgments 
(section  655),  says:  "In  other  states  tbe 
adoption  of  a  code  of  practice  has  atMlish- 
ed  all  forms  of  action,  and  the  modem  in- 
nominate action  for  tbe  recovery  of  realty 
resembles  the  old  snit  In  ejectment  only  In 
respect  to  Its  object  The  action  being 
brought  by  and  against  tbe  real  claimants, 
and  all  othw  fictions  being  abolished.  It  cor- 
relates in  all  respects  .with  tbe  purely  per- 
sona! actions,  and,  as  a  necessary  conse- 
quence^ tbe  JndgmeDt  has  the  character  of 
finality.  It  follows  that  In  all  these  states 
the  jndgmoit  is  coucluslTe  of  tbe  points  and 
questions  actnally  litigated  and  detenalned — 
that  Is,  the  titles  pnt  In  {pue  and  tried, 
and  tlie  right  of  possession— and  will  bar 
any  snbseguent  action  between  tbe  same  par^ 
ties  or  their  privies  for  the  same  land.  Tbe 
decisions  show  ttiat  this  Is  now  the  settled 
rule  In  the  statas  of  Termont,  New  ToA, 
North  Carolina,  Oeor^a,  Mlsslsrippl,  Ar^ 
kansBS,  Kentncfcy,  Illinois,  Iowa,  Gallfomla» 
Onfsoa,  and  Nevada,  and  probably  in  some 
others  not  here  enumerated.  Tbe  modem 
rule  Is  therefore  correctly  stated  In  tbe  fol- 
lowliv  language  by  the  Supreme  Court  of 
Illim^s:  *A  judgment  - at  law,  whether  In 
an  ejectment  suit  or  In  some  other  form  of 
actt<m,  is  cmiclnslTe  on  llie  parties  upon  all 
qnestionB,  titles,  and  rights  Involved  in  the 
litigation  and  passed  upon  by  tbe  court, 
whidi  the  court  bad  powo-  and  Jurisdiction 
to  hear  and  determine,  and  nothing  more; 
and,  whenever  the  same  questions  <Hr  tbe 
same  rights  cr  titles  are  again  drawn  In 
Issue,  whether  In  a  court  of  eqnity  or  court 
of  law,  between  the  same  parties  or  their 
privies,  tbe  previous  adjudication  mtist  be 
regarded  as  conclusive  upon  them,  and  th^ 
will  not  be  permitted  to  open  up  the  contro- 
versy again.***  Hawl^  Simons,  1Q2  IlL 
116. 

This  question  was  very  fully  considered 
by  tbe  Supreme  Court  of  Nevada  In  Sherman 
V.  Dilley,  8  Nev.  21,  In  which  that  court  held: 
"When  the  pleadings  in  ejectment  put  the 
title  of  ownership  In  issue,  prima  facie,  the 
verdict  and  Judgment  would  constitute  an 
estoppel  to  the  assertion  of  any  title  which 
existed  in  the  party  at  the  time  of  the  former 
action."  The  court  In  Its  opinion  saya : 
"Under  our  practice  the  real  parties  In  In- 
terest are  made  plaintiffs  and  defendants, 
and.  as  Is  usual  under  the  new  forms  the 
real  ownership  or  title  Is  put  in  Issue,  there 
is,  perhaps,  no  reason  wliy  a  Judgment  upon 
such  pleadings  should  not  operate  by  way 
of  estoppeL   If  the  plaintiff  pleads  owners 


ship  or  titie  In  fM  In  himself,  and 
is  taken  upon  that  question,  and 
against  Jiim,  we  can  see  no  reason  w 
record  should  not  operate  as  an  esto] 
any  title  existing  In  the  same  party 
time  of  the  first  trial.  •  •  •  Th. 
the  same  reason  which  made  a  Jndgn 
a  writ  of  entry  or  assize  operate  as 
to  a  subsequent  action  of  the  same  < 
ter  between  the  aame  parties  would  ui 
edly  make  a  Judgment  In  our  action  ol 
ment  operate  In  tbe  same  way.  Bei 
conclude  that  a  Judgment  in  ejectment, 
issue  Is  taken  npon  the  title  or  own 
will  (^rate  by  way  of  estoppel  in  a 
qnent  actltm  between  the  same  parti 
volTlng  the  same  subject-matter ;  sudi 
pel  being  confined  to  the  rights  sad  re 
of  the  parties  as  they  existed  at  tin 
of  rendition  of  tiie  Jndgmott,  and  : 
affect  subsequently  acquired  rights  or 
Caperton  v.  Schmidt,  26  OaL  479,  SB  An 
187.**  In  Oapo^  v.  Schmidt,  26  Ca 
86  Am.  Dec  187,  flw  Supreme  Court  c 
state  held:  "A  Judgment  rmdered 
action  to  recover  die  possession  of  real 
under  our  system  of  pleadhig  and  pi 
Is,  as  to  all  matters  pot  in  Issue  and 
on  In  tbe  action,  conclusive  between  tl 
ties  and  their  privies,  and  a  bar  In  a 
action  between  the  parties  or  tiielr  i 
where  the  same  mattm  are  dlrecdy 
sue."  In  that  case,  after  a  very  exbi 
and  able  oplnlmi  by  Hr.  Justice  Saw] 
CQnclndes:  "If  a  party  declares  a 
seldng  in  tee,  and  thus  puts  his  title  In 
and  chooses  to  rely  upon  a  prior  post 
merely,  or  does  not  choose  to  pnt  In  i 
evidence  of  title,  or  is  unable  from  a 
(ddent  to  get  It  in,  be  Is  In  no  wwse  p 
Ihat  many  other  parties,  who  for  any  : 
fail  In  pwBonal  actiims  to  get  in  suf 
or  all  their  evidence.  Prudoit  a 
where,  from  any  unforeseen  accident 
tail  to  make  as  strong  a  cue  as  the 
and  eridoice  attainable  should  aiabls 
to  do,  and  they  are  iu>t  satisfied,  of  tl 
ficiency  of  their  proofs,  will  sutHult  to 
suit,  or  in  a  pr<^>er  case,  with  the  pern 
of  the  court,  withdraw  a  Juror  and 
again.  If  they  do  not,  they  cannot  coi 
that  the  Judj^oit  against  them  in  t 
tion  should  be  followed  br  its  legltlmal 
sequences."  That  court  in  the  subsi 
case  of  Thrift  v.  Delaney,  69  CaL  188, 1 
475,  affirms  tbe  former  decision,  and 
"A  Judgment  in  an  action  to  recover  tbe  i 
slon  of  real  property  under  tbe  Code  oi 
Procedure  is  conclusive  between  the  { 
and  their  privies  as  to  all  matters  put 
sue  and  passed  on  in  tbe  action,  anc 
bar  to  another  action  between  them 
the  same  mattws  are  direcUy  In  issue 
bar  of  such  a  Judgment  is,  however,  I 
to  the  rights  of  the  parties  as  they  exis 
tbe  time  when  it  was  rendered,  and  e 
the  parties  nor  their  privies  are  pre 
from  showing  in  a  subsequent  actioi 
new  matters  occurring  aftw  Its  ren 
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wbl^  give  tiw  teCeatBfl  party  a  title  or  right 
of  possesalon." 

The  question  ai  to  tiie  concInslTeneaa  ot  a 
Judgment  u  an  eabxpptA  in  a  anbaeqaoit  ac- 
tion was  Tery  fnlly  considered  by  this  oonrt 
in  the  case  of  Howard  t.  City  of  Huron  «t 
al.,  5  8.  D.  589.  69  N.  W.  833,  as  L.  B.  A. 
488,  and  tm  a  rdiearing  In  6  B.  D.  180,  60  N. 
W.  803.  and  In  the  latter  case  this  conrt  lield : 
"A  jndgment,  If  rendered  upon  the  merits,  ts 
a  finality  as  to  the  claim  or  demand  in  con- 
trorersy,  concluding  parties  and  those  In 
prlTtty  with  them,  not  ooly  as  to  every  matter 
which  la  <rffCTed  to  snsteln  or  defeat  the  claim 
or  demand,  bat  as  to  any  other  admiaaible 
matter  which  might  have  been  offered  for 
that  purpose."  And  in  the  opinion  this  conrt 
quoted  with  aivroral  from  the  opinion  of 
the  Supreme  Conrt  ot  the  United  States  in 
Cromwell  t.  Connty  of  Sac  94  IT.  S.  351,  24 
L.  Sid.  18S,  in  which  the  distinction  between 
the  ^tect  of  a  jnt^ment  as  a  bar  or  estoppel 
on  the  same  canse  of  action  and  as  an  estop- 
pel or  bar  In.  another  action  Is  thns  stated : 
"In  considering  tiie  opwatlon  of  this  JnC^- 
m^t,  it  shoold  be  borne  In  mind,  as 
stated  by  oonnsel,  that  there  Is  a  difference 
betwem  the  ettect  of  a  Jndgmoat  as  a  bar  or 
cstojipel  against  the  prosecntlDn.ot  a  second 
action  Qpon  the  same  daim  or  demand,  and 
its  effect  as  an  estoppel  In  another  action  be- 
tween the  same  parties  npon  a  different  claim 
or  cause  of  action.  In  the  former  case  the 
jodgmmt.  If  rendered  upon  the  merits,  con- 
stltatea  an  absolute  bar  to  a  subsequent  ac- 
tion. It  Is  a  finality  as  to  the  claim  or  de- 
mand In  controTwsy,  omclndlng  parties  and 
those  In  privity  with  tliem,  not  only  u  to 
every  mattor  which  was  offered  and  received 
to  sustain  or  defeat  the  claim  or  demand,  but 
as  to  every  othor  admissible  matter  which 
might  have  bean  offered  for  that  purpose; 
•  •  •  ThB  langQ^ee,  thereftwe,  which  is 
■o  often  used,  that  a  Judgment  estops,  not 
only  as  to  every  ground  of  recovery  or  defense 
actually  presented  In  the  action,  but  also  as 
to  erory  ground  which  might  have  been  pre- 
soited.  Is  strictly  accurate  when  ai^lled  to 
the  demand  or  claim  In  ctmtroversy. 
d«nand  or  claim,  having  passed  into  Judg- 
ment; cannot  again  be  broi^ht  into  litigation 
between  the  parties  In  proceedings  at  law  up? 
on  any  ground  whatev^."  As  was  stated  by 
the  Supreme  Court  of  Nevada  In  the  case 
above  cited,  and  Is  often  stated,  at  common 
law,  a  Jndgment  In  ejectment  was  not  con- 
cIoatTe  as  an  estoppel  in  a  subsequmt  action, 
bat  the  reason  for  that  rule  Is  thus  stated  by 
the  Supreme  Court  of  the  United  States  In 
Miles  V.  Caldwell,  2  WalL  86,  17  L.  Bd.  765: 
"One  reason  why  the  verdict  cannot  be  made 
conclusive  In  these  cases  la  obviously  due  to 
the  flctltloas  character  of  the  action.  If  a 
question  Is  tried  and  determined  between 
John  Doe,  plaintiff,  and  A.  B.,  who  comes  In 
and  is  snbstltnted  defendant  In  place  of 
Richard  Roe,  the  casual  ejector,  it  Is  plain 
that  A.  B.  cannot  plead  the  verdict  and  Jndg^ 


moit  In  bar  of  another  suit  brought  by  John 
Den  against  Bldiard  Fen,  thoufl^  the  demise 
may  be  laid  from  the  same  lessor,  for  there 
is  no  privity  between  John  Doe  and  John 
Den.  Hence,  technically,  an  estoppel  could 
not  be  successfully  pleaded  so  long  as  a  new 
flctltloua  plaintiff  could  be  used.  It  was 
this  dlfBcnlty  of  enforcing  at  law  tbe  estop- 
pel of  former  verdicts  and  Judgments  In  ^ect- 
ment  that  Induced  courts  of  equity  (which,  un- 
restrained by  the  technicality,  could  look  past 
the  nominal  parties  to  the  real  ones)  to  Inters 
fere,  after  a  sufficient  number  of  trials  had 
taken  place,  to  determine  fairly  the  validity 
of  the  title;  and  1^  lnjunctl(m.  directed  to 
the  unsuccessful  litigant,  compel  him  to 
cease  from  harraiulng  his  oi^Hment  by  useless 
litigation.  •  •  •  Th^,  however,  did  con- 
cede to  those-  solemn  actions  the  writ  of 
right  and  the  writ  of  assise,  tbe  same  frace 
as  estoppels,  which  they  did  to  personal  ac- 
tions In  other  cases."  And  the  court  held  in 
that  case  that  under  our  modem  system  of 
pleading,  in  which  Actions  are  to  a  great  ex- 
tent abolished,  no  reason  exists  why  the  Judg- 
ment in  a  former  action  of  ejectment  might 
not  be  pleaded  as  an  estopiKl  and  bar  to  a 
snbseqaent  action  Involving  the  title  to  tha 
property. 

While  the  Code  of  this  state  has  not  pro- 
vided for  the  action  of  ejectment  In  terms. 
It  has  provided  for  an  action  to  determine 
adverse  titles  and  for  the  recovery  of  the 
possession  of  real  property  which  in  effect 
embraces  the  modern  action  of  ejectment  and 
10  substitute  therefore.  Sections  676  and  678 
read  as  foUovs:  "An  action  may  be  brought 
by  any  person  against  another  who  claims 
an  estate  or  Interest  in  real  property  adverse 
to  him,  for  the  purpose  of  determining  such 
adverse  claim."  Section  676,  Rev.  Code  Civ. 
Proc.  "In  an  action  brought  by  a  person  out 
of  possession  of  real  properly,  to  determine 
an  adverse  claim  or  an  Interest  or  estate 
therein,  the  person ,  making  sncb  adverse 
claim  and  persons  in  possession  may  be 
Joined  as  defendants  and  If  the  Judgment  be 
for  the  plaintiff  he  may  liave  a  writ  for  the 
possession  of  the  premises,  as  against  the  de- 
fendant In  the  action,  against  whom  the 
Judgment  has  passed."  Section  678,  Rev. 
Code  Civ.  Proc.  Under  the  provisions  of  tbe 
Oode,  where  tbe  title  to  the  property  is  In 
issue,  an  adjudication  In'  favor  of  either 
party  as  to  such  title  will  therefore  neces- 
sarily constitute  a  bar  to  any  action  as  to 
any  title  claimed  by  either  party  at  tlie  time 
of  the  commencement  of  such  action.  In  the 
case  at  bar  It  was  perfectly  competent  for 
this  plaintiff  In  the  former  action  to  have 
given  In  evidence  any  title  which  be  bad  or 
claimed  to  have  at  the  time  as  heir,  or  other- 
wise, as  against  the  defendant  npon  Uie 
question  of  ownership  of  the  property  or  of 
any  part  thereof.  The  plaintiff  alleged  title 
in  himself  in  tbe  former  action,  and.  that 
title  being  put  in  Issue  by  the  answer  of  the 
defendant,  and  the  defendant  and  respondent 
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herein  pleaded  that  be  was  seised  In  fee  of  i 
the  said  premises  and  entitled  to  the  same,  I 
the  title  to  the  property  was  directly  in  | 
ifisne.  The  court  apon  that  Issue  found  the  ; 
title  to  be  In  the  defendant,  and  tbereupou  i 
entered  the  Judgment  dismissing  the  plain-  I 
tifTs  action  and  adjudging  the  defendant  to  j 
be  the  owner  of  the  proi>erty.  From  that  ! 
Judgment  no  appeal  was  taken,  and  It  still  j 
remains  in  full  force  and  effect  The  con-  j 
clusiTeness  of  that  Judgment  cannot  be  ques-  i 
tloned  In  this  action.  If  the  appellant  failed  j 
to  assert  his  title  as  heir  In  that  action.  It  U  ! 
not  material  whether  or  not  such  failure  was  ! 
the  result  of  Inadvertence  or  otherwise.  He  ! 
cannot  remedy  his  mistake  In  this  action,  | 
and  be  is  estopped  by  that  Judgment  from  ! 
now  claiming  any  Interest  In, the  property  : 
held  by  him  at  the  time  of  the  cfunmencement  i 
of  the  former  action.  Southard  t.  Smith,  8  I 
S.  D.  280,  66  N.  W.  816. 

It  is  contended  by  the  appellant  that  by  an 
examination  of  the  complaint  In  the  for- 
mer action  it  would  appear  that  the  only  | 
Issue  raised  was  as  to  the  validity  of  the 
deed  executed  by  EMlda  Bemllllard  to  the 
defendant,  and  also  a  deed  executed  by  her 
to  the  plaintiff,  and  that  It  was  not  an  action 
to  quiet  title  to  the  land  in  controTersy;  but, 
as  we  have  seen,  the  court  finds  that  the 
plaintiff  in  that  action  alleged  that  be  was 
the  owner  of  the  premises,  and  that  the  de- 
fendant denied  such  ownership  and  pleaded  i 
that  he  was  seised  in  fee  of  the  same,  and 
that  the  Judgment  of  the  court  was  baaed 
mainly  upon  that  Issue,  holding  that  the  de- 
fendant In  that  action  was  the  owner  and  the 
plaintiff  was  not  the  owner  of  the  property.  { 
It  will  thus  be  seen  that  the  title  of  the  re-  ! 
spectlTe  parties  was  directly  in  issue,  and 
that  the  Judgment  of  the  court  adjudicated 
upon  that  Issue  in  favor  of  the  defendant 
The  fact  therefore  that  other  Issues  were 
iuTolTed  In  the  trial  Is  not  material  as  to  the 
Judgment  as  an  estoppel  In  the  present  action. 

These  views  lead  to  the  affirmance  of  the 
Judgment  of  the  court  below,  and  we  there- 
fore express  no  opinion  upon  the  otber  ques- 
tions presented  by  the  record  and  discussed 
by  the  counsel. 

The  Judgment  of  the  circuit  court  and  or- 
der denying  a  new  trial  are  afflrmed. 


NELSON  T.  NATIONAL  DRILL  HFQ.  GO. 

(Soprwie  Court  of  South  Dakota.  Nov.  29, 

1905.) 

1.  PnmOlFAL  XHD  AOENT  ~  TTlVAVTHOKIZBD 
CONTSACT  BT  AOBNT— BaTITICATIOK. 

Where,  In  an  action  to  recover  a  comiiii»- 
BioD  OD  the  sale  of  a  machine,  plaintiff  claimed 
that  with  knowledge  of  a  promiae  by  its  agent 
to  pay  plaintiff  such  ctHnmlssion,  defendant 
agreed  to  pay  the  same,  the  terms  of  the  con- 
tract between  defendant  and  Its  agent  were  im- 
material. 

2.  EvirancB— Sbcohdabt  Bvidbnci^— Sum- 
oiENCT  or  Foundation. 

Where  It  waa  shown  that  certain  letters 
from  defendant  to  plaintiff  liad  been  destroyed 


by  the  latter,  that  such  deatructlon  was  not  Cor 
the  purpose  of  preventing  their  use  In  evidmce 
or  with  any  other  improper  motives,  and  that 
due  notice  had  been  civen  defoidant  to  produce 
the  original  letters  from  plaintiff  to  defendant 
and  copies  of  those  It  had  written  him,  aec- 
ondary  evidence  of  the  contents  of  tin  letters 
was  properly  admitted. 

[Bd.  Note. — For  csmb  In  p«^t,  M«  yvi.  20^ 
Cant  Dig.  Dvideaosk  I  686.] 
8.  Saub— Nonos  to  Pboduck  Pbdcabt  Evi- 

DENOB. 

In  an  action  to  recover  a  commlnion  claim- 
ed to  be  dne  plaintiff  on  the  aale  of  a  grader 
manufactured  by  defendant  a  notice  to  produce, 
relied  on  aa  the  basia  for  the  introduction  of  aec- 
ondary  evidence  of  certain  lost  letters,  directed 
to  defendant  and  requiring  It  to  produce  on  the 
trial  "all  letters  and  correspondence  had  be- 
tween yon  and  the  said  pl^tiff  relevant  to 
the  sale  of  a  road  grader  to  Split  Bocfc  town- 
ship, in  Euid  county  and  state,  and  especially/' 
etc.,  enumerating  letters  written  on  or  abftnt 
certain  dates,  *^11  of  said  letters  relating  to 
the  subject-matter  of  the  controvwsy  In  tiiia 
bait"  etc,  waa  snfficlentiy  specific. 

[Ed.  Note.— For  cases  in  point  saa  voL  20, 
Cent  Dig.  Evidence,  U  642-446.] 

4.  Bboeebs— Action  fob  Ctnaaaazoii— Snnx- 
ciBNOT  OF  Evidence. 

In  an  action  to  recover  a  commission  claim- 
ed to  be  due  plaintiff  on  the  sale  of  a  gradw 
manufactured  defendant  evidence  examined, 
and  held  aafficlent  to  nipport  a  Judgment  tor 
plaintiff. 

Appeal  from  Circuit  Court  Mlniwhahi 

Conntjr. 

Action  by  C  M.  Nelson  against  the  Nation- 
al Drill  Manufacturing  Company.  From  a 
Judgment  for  plaintiff  and  an  ordw  denying 
a  new  trial,  defendant  appaala.  Afflrmed. 

The  notice  to  produce  ratared  to  In  ttw 
opinion  of  the  court  Is  aa  followa:  '^Ir: 
Ton  are  hereby  notified  to  have  and  produce 
upon  the  trial  of  the  above-entitled  action. 
BO  that  tile  same  may  be  used  by  the  plain- 
tiff In  evidoice.  if  be  so  desirea,  all  letters 
and  cOTreBp<mdenoe  had  betweoi  yon  and 
the  said  plaintiff  relevant  to  the  sale  of  a 
road  grader  to  Spilt  Ro<^  township.  In  aatd 
county  and  state,  and  especially  a  letter  writ- 
ten by  him  to  you  on  or  about  tiie  Itt  day  of 
Ma^ch,  1008;  another  such  lettw  written  by 
him  to  you  on  or  about  the  16th  dsy  of 
March,  1906;  another  such  letter  written  by 
him  to  you  on  or  about  the  1st  day  of  April, 
1008;  anoth»  such  letter  written  by  blm  to 
you  on  or  about  the  7tb  day  of  April.  1903; 
another  such  letter  written  by  him  to  yon  on 
or  about  the  20tb  day  of  April,  1903;  an- 
other such  letter  written  by  him  to  yon  on 
or  about  the  Ist  day  of  May,  1908;  another 
such  letter  written  by  him  to  you  on  or  about 
the  10th  day  of  May,  1903 ;  and  another  such 
letter  written  by  him  to  you  on  or  about  the 
25th  day  of  May,  1903— all  of  said  letters 
relating  to  the  subject-mattw  of  the  contro- 
versy in  this  suit  Tou  are  fortlier  notified 
that  If  you  fall  to  produce  said  letters  upon 
the  trial  the  plaintiff  will  introduce  second- 
ary evidence  aa  to  the  contents  of  the  same." 

Bailey  &,  Voorheea  and  Fredaidc  B.  Eaton, 
for  appellant  Joe  Klrl^,  tot  respondent 
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C0B80N,  J.  Tbls  !■  an  appeal  from  a 
Judgment  entered  In  favor  of  tbe  plaintiff, 
and  an  order  denying  a  new  trial.  Tbe  ac- 
tion was  Instituted  by  tlie  plaintiff  to  recover 
of  tbe  defendant  tbe  aom  of  $32.S0  alleged  to 
be  due  him  as  commission  upon  tbe  sale  of 
a  road  grader  on  or  aboat  June,  1003.  Tbe 
facts  as  disclosed  by  tbe  plaintiff's  evidence 
may  be  briefly  stated  as  follows:  Tbe  plain- 
tiff lea^mlng  that  the  antborltlas  of  SpUt  Rod: 
township.  Minnehaha  county,  were  anxious  to 
obtain  a  road  grader  for  their  town,  be  wrote 
to  several  manufacturing  companies  In  rela- 
tion to  such  machinery,  and,  among  others,  to 
the  defendant  in  tbls  action.  That  defendant 
relied  that  their  general  agent  would  be  In 
bis  section  In  a  few  days  and  would  call  oa 
blm.  In  a  few  days  thereafter  the  com- 
pany's agent,  a  iSi.  Chamberlain,  called  on 
him.  and  a^eed  with  tbe  plaintiff  that  In 
case  be  would  assist  him  In  making  a  sale  of  a 
machine  to  the  town  authorities,  be  should  be 
paid  as  bis  eommlssioii  all  that  might  be  re- 
ceived by  said  defendant  for  tbe  machine  over 
and  above  the  sum  of  ¥187.60.  That  they 
ttwn  proceeded  to  tbe  said  town  of  Split  Rock 
and  ^ected  a  sale  of  a  machine  for  tbe  sum 
of  $220,  for  wtilch  the  town  authorities  Issued 
a  town  order  to  tbe  defendant  That  Immedi- 
ately after  tbe  sale  of  the  machine  be  wrote 
to  tbe  defendant  company,  In  regard  to  tbe 
sale,  that  Mr.  Chamberlain  had  agreed  that 
be  should  rec^ve  tbe  sum  of  $S7.S0,  less  a 
a  credit  of  95.  as  his  conunisslon,  and  that  the 
company  replied  In  substance  that  It  would 
pay  tbe  same  to  him.  That  Chamberlain* 
made  tbe  agreonent  as  stated  by  fhe  plain- 
tiff was  admltt«l  1^  Um. 

Tbe  appellant  contends  that  tiie  cmnpany's 
agent.  Mr.  Cbamborlaln.  bad,  under  his  con- 
tract with  tbe  appellant,  no  authori^  to 
anpUny  a  snbagent.  and  that  therefore  tbe 
defoidant  was  not  lliU>le  imder  tbe  contract 
of  tbe  agent  The  contract  between  the  de- 
fendant and  Its  agent  Chamberlain  was  In- 
troduced In  evidence,  and  couns^  ftw  anpti- 
lant  have  discussed  Its  various  provislcau  at 
considerable  length  In  their  brief.  It  Is  cm- 
tended  by  tbe  respondent  that  the  provisions 
contained  in  tbe  contract  between  ttie  de- 
fendant and  its  agent  are  not  material  in 
tbls  case,  as  tbe  plaintiff  seeks  to  recovo'  the 
action  np<m  tbe  sole  ground  that,  having 
communicated  to  tbe  appelant  the  contract 
made  between  him  and  Mr,  Ohamberlaln, 
tbls  contract  was  ratified  by  the  appelant, 
and.  It  promises  to  pay  the  same,  and  this 
seems  to  have  been  the  view  taken  of  the 
case  by  the  court  In  Ite  charge  fo  the  Jury  as. 
among  other  things,  it  Instructed  them  as 
follows:  "Tbe  evidence  shows  that  CSiamber- 
lain  promised  the  plaintiff  be  should  have  all 
above  1187.00  as  commlaalon.  The  court  In- 
structs you  that  the  defendant  la  not  liable 
for  that  commission,  unless  they,  wltti  tbe 
knowledge  of  what  Chamberlain  bad  done, 
ratified  and  promised  to  pi^  it  Mr.  Nelson 
contends  tliat  he  r^rted  by  lettor  promptly 


to  the  company  tbls  matter,  and  received  a 
letter,  the  contents  ot  wblcb  be  stated  to  yon. 
Now,  if  the  company  In  ,that  letter  promised 
to  pay  the  982.50,  if  that  was  a  part  of  the 
contents  of  that  letter,  then  the  plaintiff  may 
recover,  otherwise  not"  We  are  Inclined  to 
take  the  view  that  respondent  Is  right  In  his 
contention  as  he  did  not  claim  the  right  to 
recovw  tbe  amount  alleged  to  be  due  him 
from  the  defendant  wpon  tbe  ground  that 
he  was  a  snbagent  or  that  Chamberlain  was 
enthorlzed  to  bind  tbe  defendant  company  to 
tbe  payment  of  his  claim.  It  may  th^efore 
be  conceded  for  the  purpose  of  this  decision 
that  Chamberlain  bad  no  authority  to  ap- 
point a  snbagent  or  authority  to  bind  the 
defendant  by  tbe  contract  made  by  blm,  un- 
less tbe  defendant  with  full  knowledge  of 
all  the  facts,  ratified  the  same,  and  promised 
the  plaintiff  to  pay  blm  tbe  commission  thus 
agreed  upon  between  him  and  Chamberlain. 

It  is  further  contended  by  the  appellant 
that  the  court  erred  In  admitting  secondary 
evldfflice  of  tbe  correspondence  alleged  to  have 
taken  place  between  the  plaintiff  and  tbe 
defendant  over  the  objection  of  the  appellant 
On  the  trial,  the  plaintiff  having  testified  that 
he  had  destroyed  tbe  letters  received  by  blm 
from  the  defendant,  not  eq>ectlng  to  have  any 
lltigatiou  with  tiie  defendant  and  not  deem- 
ing it  necessary  to  preserve  than,  and  vpon 
proof  that  due  notice  was  given  to  the  de- 
fendant to  produce  such  lettera  in  Its  pos- 
session as  related  to  this  matter,  he  was  per- 
mitted by  the  court  to  state  the  sobstance  of 
ttieir  contents.  We  are  of  the  optolon  that 
the  court  committed  no  error  In  admitting 
this  evidence  as  it  was  satisfactorily  esteb- 
llshed  that  the  destmcti<m  of  tiie  lettera  was 
not  for  tbe  purpose  of  preventiiuc  their  being 
used  as  evidence,  or  with  any  otber  Im- 
proper motives,  and  tbe  defendant  baa  been 
required  to  produce  the  original  letters  from 
the  plaintiff  to  the  defendant  and  copies  of 
such  lettOTS  as  it  had  written  to  the  plaintiff. 
Tbe  general  rule  as  to  the  admission  of  such 
evidence  seems  to  be  that  In  order  to  lay  a 
foundation  for  secondary  evidence  It  must 
be  shown  that  the  original  writing  Is  lost  or 
destroyed  by  time,  mistake,  or  accident  or  is 
In  tiie  hands  of  tbe  advise  party  who  has 
had  due  notice  to  produce  It  tm  Uie  triali 
Section  770,  Thompson  on  Trials. 

It  la  contended  by  tbe  appellant  that  tbe 
notice  given  to  the  defendant  to  produce  tbe 
oorrespondence  between  the  parties  in  Ite 
pnsesBlon  was  not  snfllciently  ^eciflc,  but  we 
are  of  the  (pinion  tiiat  this  contentkm  Is  not 
tenable,  and  that  tiie  notice  was  anffidently 
spedflc.  and  gave  to  the  defendant  all  tbe 
necessary  infonnatlon  to  «iable  It  to  comply 
with  tbe  notice,  and  to  produce  sudi  lettns  as 
It  bad  to  Ite  poasesdcai  between  tbe  plaintiff 
and  Itself  relative  to  tbe  sale  ct  tba  machine. 
Tbe  rule  seems  to  have  been  sntiitentially 
complied  with  to  tills  case,  as  the  letters  were 
destroyed  through  luadverteace.  and  the 
proper  notice  was  given. 

Digitized  by  Google 


633 


lOS  NOBTHWBSTBBN  BBPOBTBa. 


(Neb 


It  Is  further  contended  by  title  aiq;»ellant 
that  there  Is  no  onnpetent  evidence  of  any 
contract  between  the  plaintiff  and  the  appel- 
lant»  bnt  aBsumIng 'that  the  secondary  evi- 
dence was  properly  admitted,  It  is  quite  clear 
that  there  was  ample  evidence  of  such  a  con- 
tract, and  that  the  Jury  was  fully  Justified 
In  finding  from  that  erldmce  that  the  appel- 
lant bound  Itself  to  carry  out  the  agreement 
made  between  Cbambwlaln  as  agmt  of  the 
appellant  and  plslntlft 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  court  below  and  order  denying  a 
new  trial  are  affirmed. 


HOLTHAUS  Y.  ADAMS  COUNTY  et  aL 
(Supreme  Coort  of  Nebraska.   Nov.  11,  1905.) 

1.  Taxation  —  Exbuptions—Pbopebtt  Used 
FOB  Rkliqious  Pubposss—Abandonicbht 
or  Use. 

The  abandonment  of  propertr  formerlv  used 
ndnalTely  tor  relisioas  and  edacatioiial  pur- 
poses, with  the  intoition  of  never  again  ulng 
tiie  property  for  each  porposea,  to^tier  with 
tbe  fact  that  since  audi  abandonment  the  prop- 
ertr has  not  been  uaed  for  tbe  purposes  stated, 
or  for  any  other  pnrpoM  that  would  exempt  it 
from  taxation,  renden  such  property  liable  to 
taxation  from  the  time  of  such  abandonment 

2.  Same— Levy— RiQULABrrr—DviDBNCE. 

A  tax  list,  made  in  conformity  with  the 
provisiona  of  the  statute,  is  prima  fade  evi- 
dence that  a  levy  of  taxes  was  made  bj  the 
proper  authorities,  and  Is  conclusive  as  aealnst 
a  claim  of  irregularities  in  making  such  levies. 
8.  Same— CoiXECTiOH— Retboactive  Law. 

The  provisions  of  the  revenue  law  of  1908 
(Laws  1903,  p.  389,  c.  73),  changing  the  method 
of  procedure  In  the  enforcement  of  the  collec- 
tion of  taxes,  are  available  for  the  collectloD  of 
taxes  delinquent  prior  to  the  time  such  revenue 
law  went  into  effect. 
(Syllabus  by  the  Court) 

CommlBRloners*  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Adams  Coun- 
ty; Adams,  Judge. 

Action  by  Louie  O.  ^Ithans  against  the 
county  of  Adams  and  othws.  From  a  Judg- 
ment ft>r  defendants,  plaintiff  appeals.  Af- 
firmed. 

TlbbetB  Bros.  &  Morey,  for  si^ellant 
F.  P.  Omatead  and  W.  F.  Button*  for  ap- 
pellees. 

JACKSON,  a  Tbis  Is  an  appeal  from  tbe 
district  court  of  Adams  county.  The  facts 
Important  to  the  Inquiry  are  these:  The 
order  of  Sisters  of  Visitation  acquired  by 
donation  block  6  In  Mumwas  addition  to 
the  city  of  Hastings,  and  erected  thereon  an 
academy  building,  which  they  used  exclusive- 
ly for  educational  and  religious  purposes 
from  the  year  1890  to  November,  189C,  when 
they  abandoned  tbe  property  with  the  inten- 
tion of  never  agalo  using  It  for  tbe  purpose 
stated.  To  aid  In  tbe  erection  of  tbe  build- 
ing the  order  borrowed  a  large  sum  of  money 
and  secured  the  payment  of  the  same  by 
mortgage  covering  said  real  estate.  Since 
the  abandonment  of  the  property  by  the  order 


of  the  Sisters  of  TlsItatlfHi  it  has  beoi  onoc- 
cnpied,  exc^  by  a  tenant  of  the  mortgacm 
who  was  permitted  to  live  there  without 
consideration  other  Qutn  bis  services  in  the 
care  of  the  property;  the  mortgagee  having 
taken  posseBslon  of  the  pr(V>erty  upon  Its 
abandonment  by  tiie  Sisters.  The  plaintiff, 
appellant  herein,  succeeded  to  the  rights  of 
the  mortgagee,  and  for  several  years  made 
no  effort  to  collect  the  debt  secured  by  his 
mortage,  bnt  finally  Instituted  a  proceeding 
wherein  tbe  mortgage  was  foreclosed,  and 
through  such  proceeding  acquired  tbe  legal 
title,  which  he  now  holds.  Prom  the  years 
1897  to  1902,  both  Inclusive,  tbe  assessors* 
boolEfl,  as  made  up  In  the  office  of  tbe  county 
clerk  of  that  county  by  an  assistant  an- 
ployed  In  that  office,  contained  a  description 
of  the  real  estate  Involved  and  after  sucb 
description  the  word  "exempt,"  written  by 
the  asslstsnt.  The  assessor  each  year  valued 
the  pnq>erty  for  the  purpose  of  taxatioD, 
and  made  due  return  thereof.  The  tax  list, 
as  made  up  by  the  county  clerk  each  year, 
contained  a  description  of  the  property,  the 
valuation  placed  tiioreon  by  the  assessor,  and 
tbe  several  amounts  of  taxes,  presumably 
corresponding  with  tbe  levies  made  by  tbe 
state,  county,  and  other  municipal  author- 
ities. Opposite  these  entries  on  tbe  tax  list 
was  written,  by  whom  and  when  the  record 
does  not  disclose,  the  word  "exempt"  For 
some  of  the  years  the  mortgagee  paid  tbe  tax 
Imposed  by  the  dty  of  Bastings.  All  other 
taxes  for  those  years  are  unpaid.  At  tbe  tax 
.sale  required  by  law  to  be  held  tor  tbe  sale 
of  all  real  property  upon  which  taxes  were 
delinquent,  the  county  treasurer  of  Adams 
county,  in  the  yeqx  1903,  offered  said  real 
estate  tor  sale  for  all  taxes  delinquent  there- 
on at  that  time,  but  the  property  was  not 
sold  for  want  of  bidders.  The  word  "ex- 
empt*' was  by  some  one  erased  from  tbe 
tax  lists.  The  plalntlfl  Instituted  this  action 
In  February,  1904,  against  the  county  of 
Adams,  tiie  treasurer  of  that  county,  and  tbe 
city  of  Hastings,  wherein  he  sought  to  have 
the  taxes  for  the  years  stated  decreed  void 
and  to  enjoin  the  defendants  from  attempt- 
ing to  enforce  the  collection  thereof.  The  de- 
fendant dty  of  Hastings  Interposed  a  demnr- 
rer  to  the  petition,  which  was  sustained,  and 
tbe  action  dismissed  as  to  that  defendant 
The  county  of  Adams  and  Its  treasurer  filed 
an  answer  and  cross-petition,  wherein  tbey 
soi^bt  a  foreclosure  of  tbe  lien  for  tbe  taxes 
during  the  controverted  years.  Tbey  also 
demurred  to  the  plalntlfTs  petition.  The 
plaintiff  answered  to  tbe  cross-petition.  In 
tbe  trial  court  tbe  defendant's  demurrer  to 
the  plaintiff's  petition  was  sustained,  and 
the  cause  proceeded  to  trial  upon  the  cross- 
petition  of  the  defendant  and  the  answer 
thereto.  Tbe  trial  resulted  In  a  decree  sus- 
taining the  validity  of  tbe  taxes  and  fore- 
closing the  lien  as  prayed.  Plaintiff  appeal- 
ed, and  the  case  is  now  here  for  review. 
Tbe  contention  of  the  appellant  Is  that  the 
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property  wu  exempt  from  taxation  during 
the  controrerted  yean,  and  that  under  the 
erldence,  eTen  UKmgb  It  be  held  that  the 
property  waa  subject  to  taxation,  the  decree 
cannot  be  snatalned.  The  first  contention  In- 
TolTes  a  constnictlon  of  the  omstltatlonal  and 
Btatntory  provlsiona  relative  to  the  exemption 
of  property  In  Ola  state  from  taxation. 
The  constlti^^nal  proTlalon  is:  "Tte  proi>- 
CTty  of  the  state,  counties  and  municipal 
corporations,  both  real  and  xtersonal,  shall 
be  exempt  from  taxation,  and  such  other 
property  as  may  be  nsed  exdnslTely  for 
agricultural  and  horticultural  societies,  for 
school,  religious,  cemetory,  and  charitable 
pnrposea  may  be  exempt  from  taxation,  but 
such  exraiptlon  shall  only  be  by  general 
law."  It  Is  provided  by  statute:  "The  fol- 
lowliig  property  shall  be  exempt  from  taxa- 
tion: Firsts  all  property  of  the  state,  conn- 
ties  and  municipal  corporations.  Second, 
Bucb  other  propwty  as  may  be  used  exclu- 
sive for  agricultural  and  horticultural  so- 
cieties, t<a  sch6oIs,  rellgloufl,  cemetery  and 
charitable  purposes."  The  conatructlon  of 
these  provisions  was  Involved  In  the  case  of 
Scott  V.  Society  of  Busslan  Israelites  et  al., 
69  Neb.  672,  81  N.  W.  624.  The  first  para- 
graph of  the  sylli^ns  In  that  case  is:  "Prop- 
erty used  directly.  Immediately,  and  exclu- 
sively for  religious  purposes  Is  ex^pt  from 
taxation  vrlthont  regard  to  the  question  of 
absolute  ownership."  Bfr.  Justice  Nerval, 
who  delivered  the  opinion  of  tbe  court.  In 
commenting  upon  the  conBtltutl<mal  and  stat- 
ntery  provisions  qnoted  above,  said:  "Tbe 
language  of  tbe  provisions  quoted  Is  plain. 
There  is  ocempt  from  taxation  all  property 
naed  exclusively  for  religious  purposes.  It 
iB  tbe  exclusive  use  for  tbe  purpose  named 
which  determines  whether  tbe  property  Is 
subject  to  the  burden  of  taxation  or  not." 
In  Buppcot  of  this  contention  he  quoted  large- 
ly from  Washburn  College  v.  Shawnee  Coun- 
ty, 8  Kan.  S44.  The  law  of  Kansas  Is  similar 
to  our  own,  and  Mr.  Justice  Brewer,  In  tbe 
opinf<m  In  that  case,  said:  "To  bring  this 
property  within  the  terms  of  the  section 
quoted.  It  must  b9  used  exclusively  for  liter- 
ary and  educational  purposes.  This  In- 
Tolves  tliree  things:  First,  tliat  the  prop- 
erty Is  used;  second,  that  it  Is  used  for  edu- 
cational puriKMes;  and,  third,  that  It  is  used 
for  no  other  purpose"  The  conclusion  reach- 
ed In  aat  case  was  thttt  cntain  real  estate, 
owned  an  educational  society  and  pur- 
chased with  a  view  of  thereafter  erecting 
buildings  thereon  to  be  used  for  educational 
purposes,  but  not  yet  Improved  or  used  fbr 
tlmt  purpose,  was  not  exempt  from  taxation 
onder  the  lawm  of  Kansas.  With  the  reastm- 
Ing  In  that  case  we  agree,  and,  applying 
the  principle  thwe  Involved  in  the  case  at 
"bar,  it  seems  clear  that  from  the  time  tbe 
order  of  the  Sisters  of  Tlsltatlon  abandoned 
the  property,  with  the  purpose  of  never  again 
using  it  tor  educational  and  rell^ous  pms 
poaes,  the  property  was  subject  to  taxation. 


and  taxes  migbt  be  lawfully  levied  and  as- 
sessed thereon. 

It  Is  claimed  on  the  part  of  the  appellant 
Oat  the  mortgage  was  made  and  allowed  to 
run  In  reliance  upon  the  exemption  of  sala 
premises  from  taxation.  His  position  In  that 
respect  is  untenable  The  mortgagee  may 
have  contracted  with  the  mortgagor  that  the 
property  should  continue  to  be  used  for 
educational  and  religious  purposes  during 
the  period  covered  by  his  mtnrlgage,  although 
the  existence  of  any  such  agreement  or  under- 
standing Is  denied  the  Sisters  having 
the  institution  In  charge;  but  such  contract 
cannot  avoid  the  effect  of  our  r^enue  law,, 
or  exempt  the  property  from  taxation,  ex- 
cept M  tbe  contracting  parties  should  keep 
themselves  within  the  provisions  of  the  stat- 
ute relative  to  tbe  exemption  of  proper^ 
from  taxation.  It  is  argued  that  the  statute 
invites  tbe  Investment  of  money  in  education- 
al institutions  for  the  public  benefit  and  ex- 
empts such  property  from  taxation,  and  that, 
once  so  Invested,  the  protection  of  the  stat- 
ute stwuld  not  be  removed  imtil  such  In- 
stttuti<m  Is  devoted  to  other  purposes.  It 
is  a  sufficient  answor  to  say  that  the  protec- 
tion of  the  statute  has  never  been  removed. 
The  law  remains  tiie  same,  and  thie  appellant, 
by  taking  advantage  of  its  privileges,  might 
have  continued  the  iHx^erty  within  Its  terms; 
but  there  is  no  pretense  that  the  appellant; 
from  the  tlmb  he  took  possesion  of  the 
property,  ever  contemplated  using  It  for 
religious  or  educational  purposes.  On  the 
contrary,  the  evidence  discloses  that  he  held 
It  with  a  view  of  some  time  disposing  of  It 
to  some  one  who  miiflit  use  It  tor  that 
purpose. 

The  next  contention  involves  two  ques- 
tions. It  is  averred  In  the  cross-petition  that 
taxes  were  legally  assessed  and  levied  on 
the  prop^ty  during  each  of  the  yean  in 
question.  The  answor  to  the  cross-petition 
is  a  genwal  denial,  and  the  <mly  evidence 
that  taxes  were  In  fact  levied  on  the  prop- 
«ty  during  those  years  was  the  tex  lists  In 
the  hands  of  the  coanty  treasurer.  It  Is 
the  contention  of  the  appellant  that  the  tax 
tlste  are  not  sufficient  evidence  that  a  levy 
was  In  fact  made.  With  this  contention  we 
cannot  agree.  A  tax  list  Is  a  public  record 
required  to  be  made  the  county  clerk,  and 
in  which  he  Is  required  to  transcribe  the 
several  assessmentB,  and  to  enter  into  dis- 
tinct columns  the  description  of  lands  and 
lots  and  values,  and  eadi  description  of  tax, 
and  to  apportion  the  tax  among  the  re- 
^ective  fnnds  to  which  It  belongs  according 
to  the  number  of  mills  levied  for  each  of 
said  funds,  showing  a  summary  of  each  dis- 
tinct tax.  The  tax  list  so  completed,  with 
the  warrant  of  the  clerk  attached,  Is  tiie  , 
source  of  the  treasnrer'B  autiiorlly  to  enforce 
the  collection  thereof,  and  Is  prima  fade  evi- 
dence at  leest  that  levies  were  made  cor^ 
responding  with  the  entries  tiiereln;  and  If, 
as  contoided  by  appellant;  no  such  levies 
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were  lo  fact  made,  tt  was  incumbent  vjfon 
him  to  attae  aome  proof  to  orercome  tbe 
preanmptloB  arising  ont  of  tbe  IntrodncUon 
of  tbe  tax  liat  Id  eTldence.  The  case  of 
Merrill  t.  Wright  (Neb.)  69  N.  W.  787,  dted 
In  support  of  tbe  contention  of  the  appellant, 
tn  ao  far  aa  It  bolda  that,  to  uphold  the 
validity  of  a  tax  Hen  sought  to  be  foreclosed, 
neither  the  levy  nor  assessment  of  taxes  will 
be  presumed  from  tiie  mere  Introduction 
tn  erldence  of  a  treasurer's  certificate  of 
purchase  at  a  tax  sale,  where  the  existence 
of  such  levy  and  assessment  bare  been  put 
In  Issue  by  the  answer,  Is  expressly  over- 
ruled In  the  case  of  Ure  v.  Belcbenberg  et  al. 
(Neb.)  89  N.  W.  414. 

Purthwmore,  the  exact  claim  of  the  appel- 
lant la,  not  that  no  levy  was  made  by  the 
proper  authorities,  bat  that  no  levy  was 
made  aa  against  this  prop^^;  and  In  sup- 
port  of  that  contention  the  fact  Is  cited  that 
at  one  time  there  appeared  on  the  tax  lists 
the  word  "exempt,"  and  that  the  property 
was  treated  as  exempt  by  the  county  treas- 
urer until  the  year  1900,  when  the  county 
treasurer  carried  forward  the  amount  of 
the  unpaid  tax  aa  being  delinquent.  The 
question  of  whether  the  property  was  exempt 
from  taxation  or  not  Is  a  question  of  law, 
and  not  one  resting  in  the  discretion  of  a 
<9)unty  treasurer.  The  course  followed  by 
the  county  treasurer  In  that  rrapect,  and  the 
entry  of  the  word  "exempt,"  would  at  most 
be  Diere  Irregnlarltles,  and  as  against  snch 
Irregularities  the  court  will  regard  the 
amount  of  the  taxes  against  the  property  In 
question,  as  'borne  upon  the  books  of  the 
county,  as  unalterably  established. 

The  remaining  question  Is  the  right  of  the 
county  to  foreclose  Its  tax  lien  without  hav- 
ing first  bid  the  property  in  and  obtained  a 
tax  sale  certificate,  and  it  Is  conceded  that 
this  contention  Is  well  taken  under  the  au- 
thority of  Logan  County  v.  Carnahan  (Neb.) 
92  N.  W.  984,  unless  the  right  exists  by 
virtue  of  tbe  provisions  of  the  revenue  law 
of  1903  (Laws  1903,  p.  389,  c.  73).  The  pro- 
vision of  the  new  revenue  law.  under  which 
appellees  seek  to  sustain  the  decree.  Is 
found  In  section  231  of  that  act,  and  Is  as 
follows:  "Bvery  county  in  this  state  shall 
have  a  lien  upon  each  tract  or  lot  of  land 
for  all  taxes  due  thereon,  whether  such 
taxes  are  for  one  or  more  years,  or  are  due 
to  the  state,  county,  township,  school  district, 
road  district,  city,  village  or  other  municipal 
8ul)dIvIsIonB  of  said  county,  and  may  at  any 
time  after  such  tract  or  lot  of  land  has  been 
offered  for  sale  for  such  taxes  or  any  part 
thereof  and  not  sold  for  want  of  'bidders, 
proceed  to  foreclose  said  Hen  and  cause 
said  tract  «■  lot  to  be  sold  for  the  satisfac- 
tion thereof.  In  the  same  manner  and  with 
like  ^ect  EiB  If  such  Hen  were  a  mortgage 
for  the  amount  thereof,  executed  to  said 
county  by  the  owner  of  said  tract  or  lot  of 
land."  This  provision  was  In  force  from 
and  after  S^tember  1,  190S,  and  relates 


solely  to  the  precedure  to  be  adopted  fa 
comity  to  enforce  Its  11^.  and  was^  li 
Judgment,  available  to  tbe  appellees  fc 
enforcement  of  the  collection  of  the 
tn  question. 

We  recommend  that  tbe  judgment  a 
district  court  be  affirmed. 

AXiBBBT  and  DTTFFIB.  CO.,  (oncor. 

PKB  GTTBIABf.  For  the  reasons  i 
In  tbe  foregoing  opinion,  the  Jndgme 
the  district  court  la  affirmed. 


HBATON  V.  WIRBUAN. 
(Snpreme  Coort  ot  M^raaka.  Nov.  11, 

Ikjunoiion— ConriNOSD  TsisPAaa. 

One  in  tbe  lawful  and  peaceable  poes 
of  real  estate,  especially  !f  It  be  bis  dwi 
may  restrain  rei>eated  and  riotoas  acts  < 
rasion  and  trespass  ontil  the  title  and  rij 
possession  can  be  settled  In  some  regnla 
orderly  way. 

[Ed.  Note. — For  cases  in  point,  see  vo 
Cent  Dig.  Injunction,  {  101.] 

(Syllabus  1^  the  Oourt) 


Departmen 
Court,  She 


Commissioners*  Opinion. 
1.  Appeal  from  District 
County;  Westover,  Judge. 

Actlcm  by  David  H.  Heaton  against 
P.  WIreman.  Judgment  for  plaintiff,  u 
f  udant  q^peala.  Afflnoed. 

J.  H.  EOmxinda  and  Frank  3.  Kelle] 
appellant  W.  W.  Wood,  for  ^rpellee. 

'  AlCBB,  a  Plaintiff  and  defendaal 
ownwB,  reqMctlvely,  of  adjidnlng  tru 
land,  and  there  la  a  dlapate  tiboat  tbn 
slon  line.  Tlie  plaintiff  had  been  fOr 
years  In  possession  to  tbe  llmlta  to  i 
be  claimed  that  his  ownership  ectended 
had  established  and  maintained  tar  a 
time  Ills  dwelling  bonsSk  vegetable  ga 
etc.,  near  ttie  dieted  boundary,  mi 
fendant  took  It  upon  hlmatff  to  dedd 
matter  In  controrersj)  and,  to  carry  his 
meat  Into  execution,  Invaded  the  plah 
possession,  destroyed  hfs  growing  vegeb 
plowed  and  dug  np  the  soil,  and  proo 
to  eraet  a  fence  within  a  few  feet  a 
plaintiff's  dwelling,  arming  himself  fa 
bet^  aoomipUsliinait  of  tals  jmrpose 
a  loaded  gnn,  and  threatening  the  pli 
and  the  members  of  his  family  with  t 
Injury.  This  actlmi  was  began  to  njol 
contlnuatioD  of  this  conduct,  wbldiamo' 
to  a  private  nuisance^  until  tbe  troe  bom 
could  be  ascertained,  and  then  to  pr 
tbe  injunction  to  be  made  perpetnaL 
was  a  trial  upon  ample  proofs,  and  a 
ment  was  rendored  conformably  thereto 
to  the  pleading  and  prayer  of  the  pet 
from  which  the  d^endant  appealed. 

There  are  two  grounds  alleged  tn  tiie 
for  a  reverssL  The  first  Is  that  tbe  pla 
had  an  adequate  ranedy  at  law  In  an  i 
or  in  actions  for  trespass;  and  tbe  ai 
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Is  tbat  the  JnlgmeDt  Is  not  sustained  by  the 
eridence.  As  to  the  first,  the  law  Is  too 
well  settled  to  require  the  citation  of  au- 
thority that  one  Id  the  lawful  and  peaceable 
possession  of  rral  estate,  especially  If  It  be 
hlfl  dwelling,  may  enjoin  repeated  and  riot- 
ous acts  of  invasion  and  trespass  until  the 
title  and  right  of  possession  can  be  settled 
in  some  r^lar  and  orderly  way.  A  con- 
trary doctrine  would  be  destructlre  of  the 
peace  and  well-being  of  society. 

As  to  the  second  objection,  it  is  not  much 
Insisted  upon  by  counsel.  The  evidence  is 
somewhat  Tolnmlnons,  and  we  have  examined 
It  snffldently  to  be  convinced  that  it  upholds 
the  Judgment  of  the  district  court,  affirm- 
ance,  of  which  we  recommend. 

LBTTON  and  OLDHAM,  CG.,  concur. 

Pm  CCRIAU.  For  the  reasons  stated 
in  the  forcing  opinion,  it  is  ordered  that 
the  Jodement  of  the  district  court  be  aflBrmed. 


BBYAHD  T.  LINCOLN  TRACTION  00. 
(Suprsne  Oonrt  of  Nebraska.  Nov.  11,  1005.) 

L  GAxsiEBa— Injtbt  to  Passbtioebb. 

In  order  to  render  a  street  railway  com- 
pany liable  for  injuries  received  bj  a  person 
traveling  upon  one  of  its  cars,  the  n^Iigenoa  of 
its  servants,  either  alone  or  in  concurrence  with 
the  Diligence  or  wrongful  act  of  other  persou^ 
must  be  the  proximate  cause  of  the  bijnriea. 
2.  Saub— TOBT  or  Stbansbb. 

The  wrongful  act  of  a  stranger  is  not  snffl- 
cient  to  make  It  liable,  unless  it  might  reason- 
ably have  been  foreseen  and  guarded  against 
by  the  carrier. 
(Syllabus  1^  the  Court) 

Commissioners'  Opinion.  Dq)artniait  Nou 
1.  I<rror  to  District  Cour^  Lancaster  Coun- 
ty; Frost,  Judge. 

Action  by  Hanna  Bevard  against  the  Lin- 
coln Traction  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Affirmed. 

Fredk.  Shepherd,  for  ptaintUf  In  error. 
Clark  tt  AOga,  for  defndant  In  orror. 

LETTTON,  a  This  Is  an  actt<m  f6r  negU- 
genoe  against  the  defendant  as  a  common  car- 
rier of  jiassengws.  The  material  auctions 
of  ttw  plalntUTs  petitlim  are  that  tm  the  4th 
of  July,  1908,  "the  plaintiff  was  a  passenger 
on  the  city-bonnd  car  over  the  last  particn- 
larly  described  track,  and,  having  paid  ber 
fare,  was,  without  negllgenoe  or  fault  on  her 
part,  seated  In  a  regular  seat  provided  for 
passengers,  on  the  right-band  side  of  said 
car ;  that  at  about  the  corner  of  F  and  Bevea^ 
teenth  streets,  about  as  the  car  was  rounding 
a  carve,  there  was  an  explosion  under  the 
aame^  caused  by  the  wheel  coming  In  cmtact 
with  an  explosive  on  the  rail,  whereby  the 
trap  In  the  floor  of  tbe  car  was  forced  tip  and 
open  at  Ibe  side  and  cloee  to  the  plaintiff, 
and  flame  and  smoke  came  through  from  be- 
neath wltb  such  enddenoesB  and  In  ancb 


quantity  as  to  terrify  and  bewilder  plaintiff 
and  benumb  her  faculties,  and  plalntlfl,  whol- 
ly without  negligence  on  her  part,  but  Invol- 
untarily and  unavoidably,  started  to  her  feet 
In  the  Instinct  of  self-presorvatlon,  and  by 
the  motion  of  the  car,  and  by  reason  of  the 
said  Involuntary  and  unavoidable  start,  was 
Instantly  thrown  to  the  pavement,  striking 
on  her  head  and  left  shoulder,  and  sustain- 
ing painful  and  permanent  Injuries  of  the 
nature  and  extent  hereinafter  shown;  that 
tbe  day  on  which  the  said  accident  occurred 
was  a  national  holiday,  and  that  during  all 
of  said  day,  and  all  over  the  system  of  the 
defendant,  its  cars  were  constantly  explod- 
ing tori)edoes  and  other  explosives  placed 
on  the  rails  for  tbe  purpose  of  making  noise, 
and  that  the  defendant  knew  this,  and  had 
notice  of  the  danger  to  the  plaintiff  and  to 
Its  other  passoigers  at  tbe  time  and  place 
atwve  mentioned ;  that  tbe  defendant  provid- 
ed no  broom  or  sweep  to  said  car  so  as  to 
have  removed  any  explosive  matter  from  the 
rail;  that  the  defendant  failed  to  provide  a 
floor  to  said  car  of  sufficient  strength  and 
construction  to  prevent  tbe  said  trap  from 
flying  up  and  open,  and  so  endaugerlng  plain- 
tiff In  tbe  manner  described;  that  defendant 
did  not  provide  any  watchman  or  guards  to 
prevent  tbe  explosive  from  being  placed  upon 
tbe  rail,  and  that  It  did  not  provide  any 
guard  rail  or  other  means  to  keep  plaintiff 
upon  tbe  car;  and  that  In  all  of  these  re- 
spects defendant  was  negligent"  The  de- 
fendant filed  a  general  Aeni&\,  and  also  plead- 
ed contributory  n^llgence  on  the  part  of  the 
plaintiff.  At  tbe  close  of  tbe  testimony  the 
defendant  moved  the  court  to  direct  a  verdict 
In  Its  favor,  which  was  done,  and  tbe  case 
dismissed. 

The  evidence  shows  that  the  planltlff,  who 
Is  a  single  woman  49  years  old  and  residing 
In  tbe  city  of  Lincoln,  had  gone  to  the  suburb 
of  Normal  on  tbe  cars  of  the  defendant  com- 
pany about  2  or  8  o*clo<±  In  tbe  afternoon ; 
that  there  were  many  explosions  upon  the 
rail,  apparently  of  torpedoes,  as  she  went 
out;  that  she  returned  about  10  o'clock  at 
night  upon  one  of  the  cars  of  the  defendant, 
taking  the  front  seat  on  the  right-hand  side 
of  the  car,  a  little  In  front  of  tbe  trucks.  Tbe 
car  was  an  open  one,  with  a  guai:d  rail  on 
one  side;  the  other  side  being  left  opra  for 
access  and  egress.  On  tbe  way  home,  and  at 
or  near  the  curve  at  tbe  comer' of  Seven- 
teenth and  F  streets,  the  plaintiff  testifies 
tbat  a  violent  explosion  took  place  upon  tbe 
tracJc,  and  nuoke  and  flame  came  op  around 
tbe  seat,  and  around  a  trapdoor  which  was 
situated  Just  back  of  the  plaintiff's  seat,  1^ 
which  she  was  greatly  frightened  and 
alarpied.  She  teatlfles  that  she  Jumped  to 
her  feet,  and  tbe  next  thing  she  knew  sbe 
was  upon  tbe  pavement  Tbwe  wwe  aeveral 
otlier  passoigers  upon  the  car  who  testified 
aa  to  tbe  violence  ot  the  explosion,  and  tbat 
It  startled  them,  but  no  one  except  the  plain- 
tiff rose  to  bis  feet  until  nttut  tbe  car  storied. 
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One  of  the  paBSOigen  teatlfled  that  the  plalii- 
tiff  rose  to  her  feet,  hesitated  a  moment,  and 
then  jumped  off  the  car,  and  that  the  con- 
ductor called  to  her  not  to  Jnmp.  The  car 
stopped  almost  Immediately,  and  the  plaintiff 
was  picked  up  and  Whs  taken  to  her  home. 
It  appears  that  dnrlng  the  day  the  company 
had  been  much  annoyed  In  the  business  part 
of  the  city,  about  six  or  eight  blocks  from 
this  point,  by  the  placing  of  torpedoes  or  oth- 
er eqiloslves  upon  the  tradt  by  boys  and 
men,  and  that  Us  manager  had  attempted  to 
put  a  stop  to  this  by  requesting  Individuals 
to  desist,  by  appealing  to  the  police  for  pro- 
tection, and  upon  one  line  by  faq]:ening  gun- 
ny brxAb  In  front  of  the  car  wheels  in  suiA  a 
manner  as  to  bmsta  the  oqiloslTea  off  the 
rails.  This,  however,  proved  Ineffectual,  by 
reason  of  boys  and  men  running  up  and  cut- 
ting the  sat^  off  while  the  motorman  and 
conductor  were  engaged.  The  manage  of 
the  company  testifies  that  there  were  no 
explosions  during  the  day  upon  the  tracks  on 
that  part  of  the  line  whra«  the  acddoit  oc- 
curred, while  two  residents  of  that  locality 
testified  that  there  were  many  small  explo- 
slcms  during  the  aft^oon  nmr  this  point; 
one  of  these  witnesses  testlfyli^  that  ttuaee 
was  a  much  louder  explosion  than  any  of  the 
others  late  In  the  evening  after  he  had  gone 
to  bed,  aufildently  loud  to  wake  him  np  and 
make  Um  get  up  and  go  to  the  window. 
There  la  no  evidence  of  any  explosion  either 
at  this  point  or  elsewh^  during  the  day  of 
the  volume  of  sound  of  this  one,  or  causing 
smoke  and  fiame  within  the  car  such  as  this 
one  caused. 

The  plaintiff  bases  her  right  to  recover 
upon  the  general  principle  that  a  street 
railway  company  Is  a  common  carrier  of  pas- 
sengers, and  therefore  bound  to  exercise 
extraordinary  care  and  the  utmost  skill, 
dlllg«ice,  and  human  foresight,  ^and  are 
liable  for  the  slightest  n^Ugence.  It  is 
argued  that  the  defendant  though  knowing 
the  likelUiood  of  dynamite  and  e^losives 
being  placed  upon  the  trade,  did  nothing 
to  protect  the  passengers;  that  it  did  not 
Iiatrol  the  track,  new.  provide  a  sweep,  nor 
fasten  down  the  trap  in  the  floor  of  the  car; 
and  that  any  one  of  these  precautions  would 
hare  prev^ted  the  injury  to  the  plaintlfl. 
The  principles  thus  asserted  as  governing  the 
liability  of  street  railway  companies  to  their 
passengers  ure  undoubtedly  the  law  In  this 
state,  and  tlils  Is  conceded  the  defendant. 
If  ttie  defendant  had.  In  the  exercise  of  the 
greatest  care,  reasonable  grounds  to  believe 
that  Tlolent' explosions  would  ooeor  such  as 
were  liable  to  Mghten  its  passengers  to  such 
a  degree  that  under  the  influence  of  a 
temporary  loss  of  self-control  thus  caused 
the  operation  of  the  car  might  cause  them 
Injury,  it  would  be  negligence  up<m  the  part 
of  tile  company  to  omit  to  take  all  reasonable 
precautions  to  protect  Its  passengers  against 
the  probability  of  such  Injury. 

The  carrier,  however,  la  not  an  Insurer 


against  accidents,  and  wUl«  It  Is  IlaUe  for 
the  concurrent  negligence  of  Its  servants  ana 
third  parties,  or  the  negligence  of  Its  servants 
In  combination  with  the  torts  ol  third  parties 
whldi  result  in  personal  injuries  to  pas- 
sengers, yet  it  is  only  liable  wtieu  its  servants 
have  been  gnll^  of  negligence.  Ttie  element 
of  negligence  on  Its  part  or  on  the  part  of  Its 
servants  must  exist.  The  wrongful  act  of  a 
tUrd  par^  alone  Is  not  sufficient  to  make 
It  liable.  If  the  fact  that  an  explosion  of  the 
violence  of  tiiat  which  frightened  the  plain- 
tiff could  reasonably  have  been  foresee  by 
the  carrier  as  one  of  the  Incidents  liable  to 
occur  during  her  transportation,  it  would 
have  been  guilty  of  negligence  In  tailing  to 
protect  her  against  liability  to  suffer  any 
personal  Injuries  of  which  It  might  be  tlie 
proximate  cause>  but  so  tar  as  the  evidence 
shows  such  explosions  as  bad  occurred 
during  the  day,  though  annoying,  were  petty 
In  their  nature  compared  to  tbia,  and  not 
such  as  might  reasonably  cause  the  carrier 
to  anticipate  one  of  such  great  vltdence. 
Even  against  such  petty  explosions,  however, 
the  evidence  shows  that  the  carrier  had  ap- 
pealed tor  police  protection,  and  Hut  from 
the  number  of  miles  of  tra^  whidi*  it  was 
operating  it  was  imposdble  for  It  to  procure 
men  enough  to  patrol  the  same.  The  plain- 
tiff asserts  that  the  defendant,  by  the  use  of 
sweeps  extendli^  In  front  of  each  truck, 
might  have  removed  explosives  from  the 
rail,  but  tiie  evidence  shows  that  It  would 
take  from  two  to  three  bouts  to  equip  each 
car  wltli  sweeps,  and  that  in  the  summer 
time  theFr  use  produced  such  a  cloud  of  dust 
as  to  make  It  almost  Impossible  to  carry 
passengers.  So  far  as  the  evidence  shows, 
an  explosion  of  On  violence  of  flie  one  com- 
plained of  was  unprecedented  In  the  opera- 
tion of  the  defendant's  railway,  and  it  had 
no  reasonable  grounds  to  anticipate  the  oc- 
currence of  the  same.  The  act  was  the 
wrongful  act  of  third  parties,  oyer  whom  It 
had  no  control,  and  whose  operations  It  could 
not  rrasonably  forbee. 

TTnder  ttiese  drcomstances  we  can  see  no 
reason  for  holding  the  defendant  liable  for 
plaintiffs  Injuries,  and  recommend  tliat  the 
Judgment  of  the  district  oourt  be  affirmed. 

PER  OUBIAM.  For  Hie  reasons  stated 
In  the  fore^^li^  opinion,  it  is  ordered  that 
the  Judgment  of  tbe  district  court  be  affirmed. 


EAGER  V.  EAGER. 
(Supreme  Conrt  of  Nebraska.   Nov.  11.  1905.) 

1.  OOUBTB— DiBTBICT  C OUST— JURISDICTION. 

The  district  court  is  a  court  of  tteoeral  juris- 
diction and  may  send  Its  original  process  to 
any  part  of  the  state,  unless  restricted  therein 

b;  statute. 

[Ed.  Note. — For  cases  In  point,  see  voL  IS, 

Cent.  Dig.  Courts,  f  395.] 

2.  DivoECB— JtraiBDionoN. 

Section  6  of  chapter  of  the  Compiled 
Statutes  of  1903  confers  Jurisdiction  upon  the 
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district  court  to  hear  and  determine  an  action 
fbr  dlToroe  Id  any  ooon^  in  the  atat*  whars 
the  partiea.  or  one  of  them,  reaido. 

3.  Sahb— Bbsidbhcb  of  Pabtds. 

Where  the  plaintiff  resides  in  one  county 
and  the  defendant  in  another,  sammona  may 
Issue  from  the  coanty  where  the  plaintiff  re- 
sides and  the  actiMi  is  commenced  to  any  other 
county  in  the  atate  where  the  defendant  re- 
sides. 

4.  Sahb. 

By  sections  902  and  903  Of  the  Code  of 
Civil  Proctidnre.  the  action  (or  a  divorce  is 
taken  out  of  the  smeral  provisions  of  the  Code 
for  the  prosecution  of  other  actions  ther^ 

mentioneo. 
(Syllabus  by  the  Court.) 

Commissioners*  Opinion.   Department  No. 

5.  Appeal  from  District  Court,  Douglas  Coun- 
ty ;  Dickinson,  Judge. 

Action  for  divorce  by  Jemiie  Eager  a^^alnst 
De  Witt  Eager.  From  an  order  setting  aside 
a  decree  of  divorce  in  so  far  as  It  awards 
alimony  to  plaintiff,  she  appeals.  Reversed. 

W.  T.  NelSMi,  for  appellant  John  O. 
Telser.  F.  D.  Eager,  and  G.  W.  Berce.  tor 
aiHItdlea 

DUFFIB,  a  Jennie  Eafer.  the  am;»ell&nt, 
broDght  ber  action  In  the  district  court  of 
Donglas  cxmntj  to  '  obtain  a  divorce  from 
the  appellee,  De  Witt  Eager.  At  the  time 
of  commencing  her  action  she  was,  and  for 
more  than  six  months  bad  been,  a  bona  fide 
resident  of  Douglas  county.  Her  husband  at 
that  time  wan  a  resident  of  Rock  county.  Neb. 
A  summons  was  Issued  by  the  clerk  of  the 
district  court  of  Douglas  county  directed  to 
the  sheriff  of  Rock  county,  who  served  the 
same  pers<mally  on  the  appellee.  In  due 
time,  and  after  due  return  of  the  summons 
by  the  sheriff  of  Rock  county,  the  district 
court  of  Douglas  county  defaulted  the  de- 
fendant, took  the  plaintllTB  evidence  In  the 
case,  and  awarded  ber  a  decree  of  divorce 
and  alimony  in  the  sum  of  $1,000.  After 
the  decree  was  entered  the  defendant  made 
a  special  appearance  In  the  district  court  of 
Douglas  county  asking  to  hare  the  Judgment 
for  alimony  set  aside,  for  the  reason  that 
no  summons  bad  been  served  upon  him  which 
gave  the  court  jurisdiction  to  enter  a  per- 
sonal Judgment  against  him  for  alimony. 
The  decree,  so  far  as  it  awarded  alimony, 
was  set  aside,  and  from  this  order  Mrs. 
Eager  has  taken  an  appeal  to  this  court. 

The  appellee  contends  that  under  our  Code 
of  Civil  Procedure  no  personal  Judgment  can 
be  entered  against  him  on  a  suit  brought  by 
his  wife  for  a  divorce,  unless  service  of  the 
summons  has  been  had  on  him  in  the  coun- 
where  the  action  is  pending.  Originally 
actions  for  divorce  were  brougiit  In  the 
ecclesiastical  courts.  The  common-law  courts 
of  England  had  no  jurisdiction  of  such  ac- 
tions. The  statute  requires  an  action  for 
divorce  to  be  brought  in  the  county  where 
the  parties,  or  one  of  the  parties,  to  the 
action  resides.  An  action  for  a  divorce, 
tofetlier  with  some  other  specified  actions, 


are  exempted  from  the  opwatlons  of  tbe 
Code  of  Civil  Procediure.  Section  902  of 
the  Code  is  to  the  effect  that  "until  the 
Legislature  otherwise  provides,  the  Code 
shall  not  affect  proceedings  on  habeas  corpus, 
quo  warranto,  or  to  assess  damages  for  pri- 
vate property  taken  for  public  use,  nor  pro- 
ceedings under  the  settlement  of  estates  of 
deceased  persons,  nor  proceedings  under  a 
statute  relating  to  dower,  divorce  or  alimo- 
ny," etc.  While  the  Code  has  provided  for 
i  the  venue  of  all  ordinary  actions  in  general 
terms,  a  special  statute  relating  to  the  ac- 
tion of  divorce  was  enacted  by  the  General 
Assembly,  and  found  In  chapter  25  of  the 
Compiled  Statutes  of  1903.  By  section  6  of 
that  chapter  It  Is  provided  as  follows:  "A 
divorce  from  the  bonds  of  matrimony  may 
be  decreed  by  the  district  court  of  the  coun- 
ty where  the  parties,  or  one  of  them,  reside, 
on  the  application  by  the  petition  of  the 
aggrieved  party  in  either  of  the  following 
cases,"  etc.  It  will  be  observed  that  this  ts 
a  special  statute  conferring  authority  upon 
the  district  court  to  grant  a  divorce,  and 
that  court  has  Jurisdiction  where  either  of 
the  parties  to  the  action  reside  in  the 
confl^  where  the  action  is  brought  This  of 
necessity  Implies  that  the  cotirt  having  Juris- 
diction of  the  subject-matter  of  the  action 
and  Jurisdiction  to  try  the  case  In  the  coun- 
ty where  the  action  is  brought  may  acquire 
Jurisdiction  of  the  person  of  the  defendant 
by  issuing  a  summons  to  any  cotmty  In  the 
state  where  the  defendant  resides;  and  it 
needs  no  argument  to  demonstrate  that  If 
the  court  has  Jurisdiction  of  the  person-  of 
the  defendant  that  it  may  enter  a  personal 
Judgment  against  him  for  alimony  which  Is 
a  mere  Inddfflit  to  the  action  for  divorce. 

It  is  a  well-understood  rule  that  courts  of 
general  Jurisdiction  of  any  state  can  ac- 
quire Jurisdiction  of  a  party  defendant  by 
process  Issued  to  any  county  In  the  state 
unless  such  Jurisdiction  Is  restricted  by  a 
statutory  law.  In  Wells  on  Jurisdiction,  f 
118,  It  is  said:  "As  to  the  general  Jurisdic- 
tion of  the  courts  of  a  state,  that  Is,  of  course, 
coextensive  with  Its  sovereignty,  which  is 
limited  only  by  the  territory  of  the  state, 
and  attaches  to  all  the  property  and  persons 
within  the  limits  thereof,"  etc.  Courts  of 
general  Jurisdiction  have,  therefore,  the  right 
to  deal  with  the  person  or  property  of  any 
one  residing  within  the  boundary  of  the 
state  in  all  matters  where  Jurisdiction  has 
not  been  limited  by  statnte.  The  Legislature 
having  said  that  the  district  court  of  the 
eountj*  where  one  of  the  parties  to  a  divorce 
action  resides  has  Jurisdiction  to  grant  a 
divorce,  by  necessary  Implication  gives  the 
court  power  to  acquire  jurisdiction  over  the 
person  of  the  defendant  by  service  of  its 
process  in  any  county  of  the  state  where  he 
may  reside.  The  case  Is  a  special  one  not 
coming  under  any  provision  of  the  Code  of 
ClvU  Procedure,  but  falling  under  the  pro- 
Tisions  of  sections  902  and  808  of  the  Code. 
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reoognlsliit  as  ezc^tloiuil  and  spedal  pro- 
ceeding In  this  cbuni  of  cases.  This  Is  also, 
we  think,  recognlud  In  Brown  t.  Brown, 
10  Neb.  840.  6  N.  W.  897. 

We  recwmmend  that  the  decree  of  the  dis- 
trict court  be  rerersed.  and  the  order  and 
decree  granting  a  divorce  and  alimony  to 
the  plaintiff  In  the  action  be  reinstated. 

AIiBBRT  and  JACKSON,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  the  decree  of  the 
district  court  is  reversed,  and  the  ord»  and 
decree  granting  a  divorce  and  alimony  to  ttie 
plaintiff  In  the  actlm  la  reinstated. 


SKEFFINOTON  v.  ETLWARD. 
(Saprems  Court  of  Minnesota.  Fd>.  2, 1906.) 

1.  MAX.ioioua   PBOSEotmoiv   —  Pbobabli 
Causi— <3oN  vicnoN . 

Id  an  action  for  mallcioos  prosecutloB,  a 
conviction  of  the  plaintiff,  which  was  reversed 
on  appeal  and  the  plaintiff  dlschorsed,  is  not 
conclusive,  but  strong  prima  facie,  evidence  of 

Krobabie  cause,  which  may  be  rebatted,  not  only 
y  evidence  tending  to  show  that  the  conviction 
was  procured  by  »aad  or  perjury,  but  also  by 
any  competent  evidence  which  satigfieB  the  jury 
that  the  prosecntor  did  not  have  probable  cause 
for  instituting  the  prosecution. 

[Ed.  Note. — For  cases  in  point,  see  vol.  83, 
Ceat.  Dig.  Malicious  Prosecution,  |  68.] 

2.  8AM>— BtVIDBKCB. 

The  verdict  for  the  plaintiff  In  this  ease  is 
sustained  by  the  evidence. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bice  County ; 
Thomas  S.  Bncbbam,  Judge. 

Action  by  Thomas  Skefflngton  against 
Daniel  Bylward.  Verdict  for  plaintiff.  From 
an  order  denying  a  new  trial,  defendant 
appeals.  Affirmed. 

William  W.  Pye,  for  appellant  A.  B.  Chil- 
dress, tor  respondent 

START,  a  J.  This  is  an  appeal  by  tlie 
defendant  from  an  order  of  the  district  court 
of  the  county  of  Rice  denying  his  motion  for 
a  new  trial  in  an  action  for  malicious  prose- 
cution, in  which  there  was  a  verdict  for  the 
plaintiff  for  $250.  The  undisputed  evidence 
establishes  these  facts:  The  defendant  was 
chairman  of  the  board  of  town  snpervleorB 
of  the  town  of  Webster.  Complaint  having 
been  made  to  him  that  the  plalntlfl  had  ob- 
structed a  public  highway  of  the  town,  be  In- 
vestigated the  charge,  consulted  with  the 
county  attorney  with  reference  to  the  matter, 
and  then  made  a  complaint  before  th«  muni- 
cipal court  of  the  city  of  Northfleld  (barging 
the  plaintiff  with  such  offense.  The  plain- 
tiff pleaded  not  guilty  to  the  charge,  but  upon 
a  trial  by  the  Judge  without  a  Jury  he  was 
found  guilty,  and  appealed  from  the  Judg- 
ment to  the  district  court  Tbe  cause  was 
dismissed  and  the  plaintiff  discharged  In  the 
district  court  npon  motion  of  the  county  at- 
torn^. 


L  The  first  contention  of  tbe  defendant 
Is  that  the  conviction  of  the  plaintiff  by  tbe 
municipal  court  Is  conclusive  evidence  tliar 
tbe  defoidant  had  probable  cause  for  In- 
stituting the  prosecution.  Therefore  there 
was  no  evidence  to  support  the  verdict 
The  Jurisdiction  of  the  municipal  court  of 
the  ci<7  of  Northfleld  In  criminal  cases  tri- 
able within  the  county  is  the  same  as  that 
of  Justice  of  tbe  peac&  We  have,  then,  tbe 
question  wheUker  the  conviction'  of  a  party 
in  a  Justice  or  municipal  court  which  is  re- 
versed on  appeal  of  tiie  case  to  the  district 
court  Is  conclusive  or  prima  fade  erldaftce 
of  probable  cauae  fbr  Instituting  the  imMecn- 
tion.  The  case  of  FllUIe  v.  Obttson,  82 
Minn.  82,  84  N.  W.  Oil,  WBM  an  action  for 
malicious  prosecution.  The  evidence  showed 
that  upon  Am  cooq>Ialnt  of  tin  defendant  1h» 
plaintiff  was  arrested,  tried,  and  convteted  In 
Justice  court  i^on  the  chaise  of  havlitf  ob- 
structed a  public  fale^wfty;  that  he  appeal- 
ed to  the  district  court  and  was  acqnltted; 
and  tiiat  such  proeecutl(m  was  the  baala  ot 
the  action  for  malldons  prosecntlfMi,  In  which 
,the  plaintiff  had  a  verdict  The  deCaidaiit 
appealed  to  this  pourt  from  an  order  denying 
his  motltm  for  Judgment  notwithstanding  tbe 
verdict  or  for  a  new  trial.  Hie  principal  con- 
tention of  the  defendant  in  this  court  was 
that  thoe  was  no  evidence  to  sustain  tbe 
verdict  This  court  held  that  the  evidence 
was  sufficient  to  suppwt  the  vardlct  and 
aflBrmed  the  ordor.  In  the  case  dted  there 
was  no  evidence  tending  to  show  that  the 
Judgmmt  In  the  Justice  court  convicting  tbe 
defendant  was  obtained  by  fraud  or  perjnry- 
It  follqws  that  this  court,  In  affirming  the 

j  order,  necessarily  held  that  the  Judgment  was 
not  oonduidve  evldoice  of  probable  cause  for 
Inatitntlng  Uxe  ivoseeution.  There  was,  how- 
ever, no  daim  made  by  the  deftedant  that  tbe 
Judg^nent  was  concluMve  evidence  ct  prob- 
able cause.  It  seons  to  have  been  assumed 
by  counsel  for  the  defendant  tbaX,  the  Jw^ 
ment  having  beoi  revweed  1^  the  district 

;  court  It  was  not  conduatre,  and  that  this 
court  iffoceeded  upim  audi  Implied  concee* 

I  sion  wlttiout  any  discussion  of  ttie  questioo. 
While  the  decision  in  that  case  fully  Justi- 
fled  the  iramed  trial  Judge  In  this  case  in 
holding  that  the  conviction  of  the  plaintiff 
In  tbe  munldpal  court  was  not  a  conduslve 
bar  to  his  recovery  of  damages  for  the  all^ 
ed  malicious  prosecution,  yet  In  view  of  tbe 
circumstances  under  which  that  decision  was 
made  vra  would  not  follow  it  if  aatlsfled  that 
it  was  unsound  In  prlndple  We  bhre  ac- 
cordingly considered  the  question  on  its  mer> 
Its.  The  question  is  not  free  from  doubt 
and  the  decisions  of  the  courts  are  conflict- 
ing. 

A  number  of  cases,  especially  the  earlier 
ones,  hold  that  if  tbe  defmdant  In  a  cxlmlnal 
proceeding  Is  convicted  In  the  flrst  Instance, 
and  appeals,  and  Is  acquitted  in  the  appel- 
late court  the  conviction  below  is  never- 
theless cfmclnsive  of  probable  cause  for  his 
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proeecation.  Oooley  on  Torts,  IfiS.  Anotber 
claas  of  cases,  perhapc  the  greater  number, 
bold  that  a  Judsment  convlctlxig  tbe  defend- 
ant In  a  criminal  caa^  altbou^  reraaed  <m 
appeal  and  the  defendant  acquitted,  la  con- 
dnalve  proof  of  probable  canae  In  an  action 
by  the  defmdant  to  recora  damagea  tm 
malldouB  proaecaUtm,  unless  he  allegea  and 
proves  tbat  Ibe  Judipnent  was  obtained  by 
fraud  or  perjury.  New^  on  Malldoua  Pros- 
ecution, 289;  19  Bnc.  of  Lav,  667.  A  third 
daaa  (ME  cases  holds  that  a  Juc^ment  con- 
Tlcting  tike  defendant  In  a  criminal  proceed- 
ing, which  la  rereraed  (m  appeal,  la  not  con- 
cluslTe^  but  prima  fade,  evldenoft  of  jvobable 
cause,  wblcb  may  be  rebutted  by  any  com- 
petmt  eridoice  which  dearly  orwcomes  tlw 
prasumpthm  arldx^  from  the  fact  of  the 
d^endanf  s  conrlctlon  in  the  first  Instance. 
1  Jaggard  on  Torts,  618;  Burt  r.  Place.  4 
Wuid.  fi91;  Nicholson  t.  Sternberg  (Sup.) 
70  N.  T.  Snpp.  212;  Goodrich  t.  Warner,  21 
Conn.  482f  Boas  v.  Hlxon,  46  Kan.  660,  20 
Paa  966,  12  L.  B.  A.  760.  26  Am.  St  Bep. 
123;  Barber  t.  Scott  92  Iowa.  69.  60  N.  W. 
407;  Kehr  t.  Dobbs,  47  NeU  868,  66  N.  W. 
864;  Becbel  t.  Pac.  Ex.  Co.,  66  Meb.  826, 
01  N.  W.  853. 

It  18  difficult  to  see  any  substantial  dis- 
tinction between  the  first  and  second  dass 
of  cases  to  which  we  hare  referred.  .  If  the 
pr^mptlon  of  probable  cause,  arising  from 
a  Judgment  In  the  first  instance  which  Is 
reversed  on  api>eal,  can  only  be  rebutted  by 
alleging  and  proving  that  the  Jadgment  was 
obtained  by  fraud  or  perjury,  then  tbe  Judg- 
ment is  practically  conclualTe  evidence  of 
probable  cause,  because  any  Judgment,  al- 
though It  imports  absolute  verity,  may  be 
Impeached  tor  fraud  or  perjury  In  a  proper 
action  or  proceeding.  The  true  and  logical 
reason  why  a  conviction,  reversed  on  appeal 
and  the  defendant  discharged.  Is  relevant 
evidence  on  the  Issue  of  probabia  cause.  Is 
not  that  the  Judgment  imports  absolute 
verity;  for,  after  the  reversal  and  discharge 
there  is  in  fact  and  law  no  Judgment  The 
true  reason,  as  stated  In  the  case  of  Nehr  v. 
Dobbs.  47  Neb.  803,  66  N.  W.  864,  Is  the  fact 
that  ordinarily,  If  a  court  having  Jurisdiction 
bas  upon  a  full  and  fair  trial  proceeded  to 
conviction,  It  must  have  had  before  It  such 
evidence  as  would  convince  a  prudent  and 
reasonable  man  of  the  gullt  of  the  accused. 
Therefore,  while  a  subsequent  reversal  may 
show  that  the  accused  was  In  fact  Innocent 
yet  it  does  not  show  that  there  was  no  prob- 
able cause  for  believing  him  guilty.  If  such 
be  the  basis  for  receiving  In  evidence  a  Judg- 
ment which  has  been  reversed,  on  a  trial 
of  the  question  of  probable  cause,  It  logically 
follows  that  It  Is  not  conclusive,  but  prima 
fade,  evidence  of  probable  cause,  which  Is 
entitled  to  serious  consideration  In  determin- 
ing the  Issue.  It  follows  that  the  presump- 
tion arising  from  such  evidence  being  a  re- 
bnttable  one,  the  evidence  to  rebut  It  cannot 
be  limited  to  a  direct  Impeachmmt  of  fb» 


Judgment  for  fraud  w  perjury,  but  that  any 
competent  erlduice  la  admlsslble  which  tends 
to  show  that  the  prosecutor  did  not  have 
probable  cause.  We  accordingly  hold  tiiat. 
In  an  action  for  malldons  prosecuticm,  a 
conviction  of  the  plaintiff,  which  was  revers- 
ed on  appeal  and  the  plaintUt  discharged,  is 
not  coodudve,  bat  strong  jiwima  fade,  evl- 
dence  of  probable  cause,  which  may  be  re- 
butted, not  only  by  evldmce  tending  to  show 
that  the  conviction  was  obtained  by  fraud 
at  perjury,  but  also  by  any  competent  evlr 
dence  which  tatlsflee  the  Jury  that  the  prose- 
cutor did  not  have  probable  canse  for  Instltntp 
ing  the  prosecution. 

2.  It  is  further  urged  on  behalf  of  the 
defendant  that  because  It  was  his  official 
duty  to  prosefttte  all  persona  violating  the 
provld<nis  of  the  statute  (Gen.  St  1804, 1 18* 
6^  rdatlng  to  the  obstruction  of  public  high- 
ways, he  la  not  liable  for  a  mistake  of  Judg- 
ment even  if  another  baa  suffwed  tbe 
mistake.  If  be  acted  upon  probable  canae, 
this  would  be  tme;  otherwise  not  The  fact 
that  he  acted  in  his  official  capacity  in  mak- 
ing the  complaint  was,  aa  the  Jury  were  In- 
structed, a  matter  to  be  considered  by  them 
In  determining  the  question  of  im^atde 
cause. 

8.  It  Is  also  claimed  by  the  defendant  that 
treating  the  fact  of  the  plainttlTs  conviction 
by  the  municipal  court  as  only  prima  fade 
evidence  of  probable  cause,  the'  verdict  is 
not  sustained  by  the  evidence.  The  conclu- 
sion we  have  reached  from  a  consideration 
of  the  evidence  Is  that  it  is  sufficient  to 
sustain  the  verdict,  although  the  Jury  might 
well  have  found  for  the  defendant 

4.  The  last  alleged  error  urged  Is  that 
the  trial  court  erred  In  receiving  evidence 
as  to  the  defendant's  statementa  and  conduct 
with  reference  to  the  plaintiff's  fence  In  the 
alleged  public  highway.  The  evidence  was 
rightly  received  as  tending  to  show  the 
animus  of  the  defendant.  Chapman  v.  Dodd, 
10  Minn.  350  (Gil.  277);  Tybeson  v.  Bowman. 
60  Minn.  108.  61  N.  W.  909. 

Order  affirmed. 


KLOOS  V.  6ATZ  et  aL 
(Snpreiae  Court  of  Minneaota.  Jan,  10,  1906.) 
Shbbifts  AifD  GONBTABUS— WaoNorni.  Lbvt 

— QUSSTIOn  M>B  JUBT. 

Action  for  an  alleged  conversion  of  wheat 
which  the  defendant  as  sheriff  levied  upon  by 
vlrtae  of  an  execution  against  the  husDand  of 
the  plaintiff.  Held: 

That  the  evidence  was  sufficient  to  take 
the  case  to  the  jury  upon  the  question  of  such 
conversion,  and  that  the  court  erred  in  dis- 
missing the  action  at  tbe  close  of  the  plaintiff's 
case. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Carver  Coun- 
ty; P.  W.  Morrison,  Judge. 

Action  by  LInna  KIoos  against  G.  A.  Gatz 
and  Henry  Baer.  Verdict  for  defoidant. 
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From  an  order  denying  a  new  trial,  plaintiff 
appeals.  Reversed. 

S.  R.  Ohlld  and  BenJ.  Drake.  Jr.,  for  appel- 
lant W.  a  &  W.  F.  OdelU  for  reapoodents. 

START,  O.  J.  Action  for  the  alleged  con- 
Terslon  of  six  stacks  of  wheat  by  the  de- 
fendant as  sherUC  of  the  county  of  Carver. 
The  complaint  alleged  that  the  plaintiff  was 
the  owner  of  the  wheat;  that  on  August  22, 
1904,  the  defendant,  as  sherUt,  unlawfully 
levied  upon  It  by  virtue  of  an  execution  In 
a  Judgment  In  favor  of  Henry  Baer  against 
Louis  C.  Kloos,  and  thereby  converted  the 
same  to  his  own  use;  that  by  reason  of  the 
levy  the  plaintiff  was  prevented  from  taking 
possession  of  the  wheat  and  threshing  It; 
«nd,  further,  that  on  September  22,  1004,  the 
wheat  was  burned  up  without  fault  of  the 
plaintiff.  The  answer  denied  the  allegatloiw 
of  the  complaint,  except  as  therein  admit- 
ted. It  admitted  and  alleged  that  the  de- 
fendant as  sheriff  levied  upon  the  wheat  by 
virtue  of  the  execution  by  indorsing  thereon 
a  return  of  the  levy  and  depositing  a  cer- 
tified copy  of  the  execution  and  return  In  the 
office  of  the  town  clerk,  without  taking  poa- 
sesBion  of  or  removing  any  of  the  wheat,  and, 
further,  that  at  the  time  of  such  levy  the 
judgment  debtor  was  tbe  owner  and  In  pos- 
session of  the  wheat  which  was  destroyed 
by  fire,  without  any  fault  of  tbe  defendant 
at  tbe  time  stated  In  the  complaint  The 
reply  denied  tiie  allegations  of  new  matter  In 
the  answer.  Upon  a  trial  of  the  cause  In 
the  district  court  of  the  county  of  Carver 
with  a  jury,  and  at  the  close  of  the  plaln- 
tllTB  case,  the  court,  upon  motion  of  tbe  de- 
fendant dismissed  the  action  on  the  ground 
that  tbe  evidence  was  not  sufficient  to  show 
a  conversion  of  the  wheat  by  the  defendant 
The  plaintiff  appealed  from  an  order  denying 
lier  motion  for  a  new  trial. 

Tbe  question  for  our  decision  Is  whether 
the  evidence  was  sufficient  to  take  the  case 
to  tbe  Jury  on  the  question  of  tbe  allied 
conversion  of  the  wheat  the  defendant 
The  evidence  tended  to  show:  That  tbe 
plaintiff  owned  tbe  stacks  of  wheat  which 
were  standing  cm  a  tract  of  land  rented  by 
her,  containing  60  acres  and  situated  about 
one-half  mile  from  the  homestead  of  tbe 
plaintiff  and  ber  husband.  Tbat  an  aecn- 
tl<m  against  tbe  plalntUTa  tansband  was  de- 
livered to  tbe  defendant  as  sheriff  for  collec- 
tion, and  with  It  he  went  to  tbe  home  of 
tbe  plaintiff  and  aaked  her  If  she  bad  some 
wheat  on  tbe  60  aoes.  She  answered  that 
«he  had.  He  tben  asked  her  how  many 
stacka.  The  reply  was  six.  He  then  said 
he  bad  an  execution,  and  If  It  was  not  paid 
he  would  have  to  levy.  That  on  the  next 
day,  August  20,  1904,  he  went  to  the  60 
acres  to  see  what  there  waa  In  the  line  of 
wheat,  and  saw  six  stadcs  of  wheat  There 
was  no  one  there.  After  this  be  Indorsed  a 
levy  upon  the  execution,  which  so  far  as 


here  material  was  in  tluM  words:  *^  here- 
by certify  and  return  tbat  by  virtue  of  tbe 
within  execution  I  have  on  this  aoth  day  of 
August  A.  D.  1904,  at  tbe  town  of  DtH^een, 
In  said  county,  levied  upon  all  the  right 
title,  and  Interest  of  the  wltitiln-named  de- 
fendant Id  and  to  the  following  described 
personal  property,  to  wit  six  stacks  of  wheat 
situated  on  the  wast  60  acres  of  section  10, 
Dalgren  Town" — die  wheat  in  Questlcm;  and 
on  August  22,  1904,  he  filed  a  oertlfled  copy 
of  the  execution  and  return  In  the  office  of 
the  town  cleA,  and  also  made  sarlce  on 
tbe  execution  debtor  1^  leaving  a  similar 
certified  copy  at  the  house  whore  tile  debtor 
and  his  wlfe^  the  plaintiff,  th«i  resided. 
That  the  defendant  did  not  remove  any  part 
of  tbe  wheat  or  take  It  Into  hla  manual 
poesesslon.  He  did  nottaliv  wltii  reterace 
to  It  other  than  aa  herein  stated.  That  some 
five  6ajB  after  the  levy  the  plaintiff^  hus- 
band, acting  for  bw,  saw  the  defendant  ai^ 
asked  tbat  the  levy  be  released,*^  that  he 
could  thresh  the  wheat;  but  the  defendant 
refused  to  release  the  levy.  That  the  hus- 
band again  saw  tiie  defmdant  on  Si^ember 
2,  1904,  and  left  with  him  an  affidavit  of 
plaintiff's  ownership  of  tbe  wheat  Bn&  sub- 
stantially tbe  same  conversation  was  repeat- 
ed. Agidn  on  Septonber  2i»U  the  buband 
asked  the  d^endant  to  release  the  wheat  so 
that  he  could  thresh  It  The  defendants 
reply  was  to  tbe  ettaet  that  he  could  not  keep 
blm  from  threshing,  and  that  he  should  go  <m 
and  thresh  his  grain;  that  be  (tbe  defendant) 
was  not  Indemnified,  and  would  not  come  out 
when  he  was  tiireshlng  and  get  his  wheat 
Tbat  at  each  time  the  husband  spbke  to  the 
defendant  about  threshing  the  grain  tbe  de- 
fendapt  told  him  that  he  conld  go  on  and 
thresh  It  whenever  he  saw  fit  to  do  so.  but 
he  refused  to  release  the  levy.  Further,  that 
on  the  night  of  Septonber  2lBt  the  stacka  of 
wheat  were  destroyed  by  fire  without  the 
fault  of  either  party  to  this  action,  and  on 
the  next  day  the  defendant  left  at  the  bouse 
of  the  judgment  debtor  a  copy  of  .the  execu- 
tion end  levy,  with  a  release  of  the  levy  In- 
dorsed thereon. 

In  determining  whether  the  evidence  made 
a  case  for  the  Jury,  we  must  take  the  most 
favorable  view  of  the  evldoioe  tor  tbe  plain- 
tiff, whldi  Is  ftilrly  permlaalble;  and  If,  con- 
sidering the  evidence  in  connection  with  the 
admissions  of  the  answer.  It  Is  found  suffi- 
cient to  have  justified  the  jury,  if  satisfied  of 
its  eredlblUtr.  in  inferring  the  ultimate  fact 
that  the  defendant  converted  the  wheat  It 
follows  that  the  case  should  have  been  sub- 
mitted to  the  jury.  Aa  a  general  rule  any 
distinct  act  of  d(»ntnIon  «xerted  over  the 
personal  property  of  another  In  denial  of  his 
right  or  Inconsistent  with  It  Is  a  conversion, 
although  there  be  no  manual  taking  of  tbe 
property.  2  Jaggard  on  Torts,  8S  226,  229; 
McDonald  v.  Bayha.  98  Minn.  139, 100  N.  W. 
679.  To  constitute  a  conversion  of  the  chat- 
tels of  a  third  party  by  an  officer  levying  a 
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writ  of  attachment  or  execatlon  tbereon  it  la 
not  Mseatlai  that  be  take  them  Into  his 
actual  possesaloD,  provided  there  be  an  asser- 
tton  ot  dominion  over  tbem  and  an  Interfer- 
ence with  the  owner's  right  to  the  poeseaslon 
thereof.  Hossfeldt  v.  Dill.  28  Minn.  469. 
10  N.  W.  781;  Qallasher  t.  Bishop,  Vi  Wla. 
276;  28  Bne.  of  Law,  693.  It  Is  Immaterial 
In  Bach  a  case  that  the  officer  aasumea  to 
levy  only  on  the  interest  of  the  execution 
debtor  in  the  property.  Leonard  t.  Maglnnla, 
34  Minn.  506.  26  N.  W.  783. 

In  the  case  of  Hossfeldt  t.  Dill,  the  sheriff 
levied  upon  a  growing  crop  of  wheat,  claitoed 
by  the  wife  as  her  own,  by  virtue  of  an  execu- 
tion against  her  husband.  The  sheriff  Dever 
at  any  time  had  actual  possession  of  the 
wheat,  he  having  filed  a  certified  copy  of  the 
execution  and  his  return  in  the  office  of  the 
town  clerk.  After  the  wheat  was  harvested 
he  sold  it,  against  the  protest  of  the  wife, 
by  virtue  of  the  execution  and  levy,  to  a 
purchaser  who  was  left  to  take  possession 
of  It  for  himself.  The  sheriff,  in  an  action 
against  him  by  the  wife  for  a  conversion 
of  the  wheat,  claimed  that,  Inasmuch  as  he 
had  never  had  the  actual  possession  of  the 
wheat,  he  bad  never  Interfered  with  her  pos- 
session, and  that  she  could  have  disposed  of 
It  as  sbe  pleased.  Therefore  be  was  not 
guilty  of  conversion.  The  question  of  con- 
version was  submitted  to  the  jury,  who  found 
that  the  sheriff  converted  the  wheat  On 
appeal  to  this  court  it  was  held  that  the 
verdict  was  sustained  by  the  evidence.  The 
case  cited  differs  from  the  one  at  bar  In 
that  the  sheriff  sold  the  property  on  the 
execution;  but  in  other  respects  the  cases  are 
quite  Bimllar,  fbr  in  each  there  was  no  ac- 
tual possession  of  tbe  property  by  the  sheriff, 
and  in  each  the  owner,  if  she  were  willing 
to  place  herself  In  antagonism  to  the  officer 
of  tbe  law  and  his  process,  had  the  oppor- 
tunity to  take  possession  of  her  proper^.  In 
tbe  case  dted  importance  was  attacbed  to 
tbe  fact  that  the  sheriff  assumed  to.  and 
did  in  fact,  sell  the  property.  In  this  case 
that  element  is  wanting;  but  the  plaintiff, 
some  20  days  before  tbe  wheat  was  destroyed, 
made  and  aerreA  upon  the  defendant  an 
affidavit  of  her  own^ship  of  tbe  wheat  and 
demaded  a  release  of  the  levy,  which  be 
refused  to  do.  It  Is  true  that  be  told  her 
agent  that  he  could  tbreata  the  wheat,  but 
there  was  no  consent  to  release  the  levy. 
What  was  the  sberiffs  intention  or  purpose 
In  consenting  that  the  wheat  m^ht  be  thresh- 
ed, conpled  with  the  refusal  to  release  the 
levy?  This  was  a  ciuestlon  for  the  Jury. 

Upon  a  consideration  of  the  eatin  record 
we  have  reached  tbe  conclusion  that  tbe  evi* 
dence  was  sufficient  to  require  the  case  to 
be  submitted  to  tbe  jury,  and  that  the  trial 
court  erred  In  dismissing  the  action.  As 
there  must  be  a  new  trial,  we  refrain  for 
obvlons  reuma  tram  dlKosalng  the  otI- 
doice^ 

Order  reversed,  and  a  new  trial  granted. 
106M.W.— 41 


E.B  HABS  BUILDING  &  LOAM  ABSlt  T. 
BUROBSS  et  aL 

(Supreme  Court  ot  Iowa.  Jan.  I81  19061) 

L  Pleading— AifBNDuKNTa—EsTOPPCL. 

Under  Code,  {  3600,  providine  that  amend- 
ments may  be  permitted  at  ai»  tmie  when  the 
amendment  does  not  substantially  change  the 
claim  or  defease,  where,  in  an  action  to  fore- 
close a  building  and  loan  association  mortgage, 
defoidant  in  her  original  answer  relied  on  the 

8 revisions  of  the  by-laws,  claiming  that  she-  bad 
ischarged  her  debt  by  payments  made  In  ac- 
cordance therewith,  an  amtodment,  made  two 
weeks  after  submisalon  of  the  case,  and  ail^lns 
aa  facts  on  which  defendant  based  an  estoppel 
that  plaintiff,  through  Its  agent,  bad  guarantied 
the  maturity  of  the  stock  when  not  to  exceed 
a  certain  number  of  payments  ware  made,  was 
Improperly  permitted. 

2.  Building  and  Loan  Assooiatiohb— In* 
STALLHEirr  Stock— Matukitt. 

A  by-law  of  a  boildlng  and  loan  usoda- 
tlon  provided  that  certain  InBtallmenta  of  stock 
should  be  payable  50  cents  per  share  per  month 
until  sach  time  as  the  total  amounts  of  the  in- 
stallments paid  in  (less  the  sums  credited  to  tbe 
expense  account)  and  the  eamiogs  accredited 
to  tbe  shares  of  stock  amounted  to  the  par 
value  of  $100  per  share,  when  interest  and 
pro6t8  shonld  cease,  and  tbe  holder  be  en- 
titled to  receive  $100  per  share  for  the  same, 
and  that  "not  to  exceed  100  payments  shall  be 
required  to  be  made  upon  this  stock,  when  pay- 
ment shall  cease,  and  no  farther  assessment 
can  be  made  against  this  stock."  A  subsequent 
by-law  provided  that  if  the  stock  shonld  not  ma- 
ture in  100  months  stock  payments  should 
ceasie,  and  only  interest  and  premiums  1>e  paid 
thereafter.  Held,  that  the  completion  of  100 
paymoita  on  the  stock  did  not  mature  the  same, 
unless  the  payments,*  together  with  tbe  earn- 
ings accredited  to  the  shares,  amounted  to  $1(X) 
per  sluure. 

3.  Same— Loan  Contbactb  —  Ububt  —  Stat- 

UTOBT  BZOKPnoNS. 

Under  the  express  provisions  of  Code,  S 
1898,  building  and  loan  contracts  are  excepted 
from  the  operaUon  of  tbe  general  law  relating 
to  usury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8. 
Cent.  Dig.  Building  and  Loan  Associations,  S 
40.] 

4.  Saub— AuouNT  Dm  on  Loan— MrrKon  of 
Computation. 

Rights  acquired  by'  a  building  and  loan 
asMdation  under  Code,  8  1898.  providing  that, 
in  case  of  foreclosure  of  a  building  and  loan 
association  contract,  tbe  bwrower  shall  be  char- 
ged with  the  fuU  amount  of  the  loan,  with  In- 
terest at  a  rate  not  exceeding  12  per  cent,  per 
annum,  as  amended  by  Acts  27th  Gen.  Assem. 
p.  32,  c.  48,  making  tbe  provisions  of  such 
section  applicable  to  all  contracts  between 
building  and  loan  and  savings  and  loan  asso- 
ciations and  their  members  made  and  altered 
into  prior  to  the  taking  effect  of  the  Code,  were 
not  affected  by  the  repeal  of  such  chapter  48 
by  Acts  2Sth  Gen.  Assem.  p.  SI.  c  60.  nmklng 
the  maximum  rato  collectible  8  per  oent 
6.  Sahx. 

Under  Code,  i  1898,  providing  that,  in 
case  of  foreclosure  of  a  Ijullding  and  loan  as- 
sociation contract,  the  borrower  shall  be  credit* 
ed  with  the  same  value  of  the  shares  as  If  he 
had  voluntarily  withdrawn  them,  and  by-laws 
of  an  association  providing  that  tbe  withdraw- 
al value  shnll  be  the  amount  paid  to  the  as- 
sociation, with  Interest  at  not  less  OuLa  6  pw 
cent.,  less  SO  cents  withdrawal  fee,  the  with- 
drawal value  of  the  stock  Is  the  amount  paid 
to  the  association  <m  the  stock,  with  interest,  or 
its  •qnlvalant  In  dividends,  and  not  the  total 
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amount  paid  the  aawcfatlra  on  the  stod  ud 

loan. 

[Ed.  Note.— For  cam  In  point,  eee  vol.  8, 
Cent.  Dig.  Building  and  Loan  AeeoclmtiMU, 
I  18.] 

Deemer  and  Weaver.  JJ^  diwatlnf. 

Appeal  from  District  Court,  Pottawattaxnle 

County ;  O.  D,  Wheeler,  Jndge. 

Snlt  to  foreclose  a  mortgage.  Jndgment  for 
the  defendants.  The  plaintiff  appeals.  Re- 
rersed. 

Stmble  &  Stmble  and  L.  G.  Scott,  for  ap- 
pellant  Flicklncer  Bnw.  tot  appdleef. 

8HERWIN,  J.  Appellant  ts  a  bnlldlng  and 
loan  association  organized  under  the  laws  of 
this  sute.  In  May.  18&5,  it  issued  to  the  ap- 
pellee Matilda  A.  Burgess  a  certlQcate  for 
nine  shares  of  Class  D  Ingtallment  stock,  on 
which  she  agreed  to  pay  60  cents  per  share 
per  month.  In  September  of  the  same  year 
she  borrowed  of  the  appellant  $900,  giving 
her  note  therefor,  and  securing  It  by  a  mort- 
gage on  real  property  and  by  pledge  of  her 
shares  of  sto(±.  The  note  stipulated  for  the 
payment  of  interest  at  the  rate  of  8  per  cent 
in  the  manner  provided  by  the  articles  of  In- 
corporation and  by-laws  of  the  association. 
In  addition  to  securing  the  loan,  the  mort- 
gage recited  that  the  borrower  was  to  pay 
50  cents  per  share  per  month  on  the  stock 
issued  to  her  and  the  further  sum  of  SO  cents 
per  share  per  month  as  "premium  on  the 
loan."  The  appellee  made  100  payments  of 
dues,  interest  and  premiums,  aggregating  the 
sum  of  $1,218  In  round  numbers,  and  upon 
ber  refusal  to  pay  farther  interest  on  the  loan 
this  suit  was  brought;  the  petition  claiming 
a  balance  of  $393.97  alleged  to  be  due  on  the 
Ist  day  of  Nov^ber,  1903.  The  defendant 
pleaded  usury  and  that  by  the  terms  of  the 
by-laws  her  stock  was  matured  and  her  debt 
satlBfled.  The  case  was  tried  on  tbeae  plead- 
ings, and  was  orally  argued  and  submitted  on 
the  24th  day  of  Mar(A.  1904.  On  the  9th 
day  of  April,  1904.  the  defendant  filed  an 
amendment  to  her  answer  pleading  an  es- 
toppel. The  appellant  had  no  notice  of  the 
filing  of  this  pleading  until  the  Idth  day  of 
June,  1004,  when  a  copy  thereof  was  sent  to 
it  by  the  trial  jndg&  On  the  next  day  Hie 
appellant  filed  a  motion  to  strike  the  amend- 
ment which  was  afterwards  submitted  with 
the  case,  and  was  ovemiled. 

Code,  I  8000,  provides  tliat  amendments 
may  be  permitted  at  any  time  when  the 
amendment  does  not  change  substantially  the 
claim  or  defense;  and  It  has  been  held  that 
the  statute  is  to  receive  a  liberal  construc- 
tion, and  that  amendments  may  be  allowed  as 
a  general  rule.  It  has  further  been  held  that 
the  matter  rests  largely  In  the  discretion  of 
the  trial  court  Notwltlistandlng  these  gen- 
eral rules,  we  are  constrained  to  hold  that 
the  ammdment  In  this  case  shonid  have  been 
stricken  out  An  estoppel  to  be  effective 
must  be  pleaded.  It  was  not  pleaded  until 
two  we^s  after  the  case  had  been  submitted. 


and  It  then  tendered  a  new  and  very  matei 
defense.  In  her  original  answer  the  defe 
ant  relied  on  the  provlalona  of  the  by-la' 
and  claimed  that  she  had  discharged  her  d 
by  the  payments  made  In  accordance  the 
with,  while  In  her  amendment  she  alleged 
facts  upon  which  she  based  an  eatoi^l  tl 
the  appellant  through  Its  agent  had  {pian 
tied  the  maturity  of  the  stock  when  not 
exceed  100  payments  were  made.  If  this  v 
true,  the  defendant  knew  It  at  the  time  i 
bought  the  stock,  or  at  least  when  she  mi 
the  loan,  and  no  excuse  is  shown  for  i 
sooner  pleading  it.  The  statute  does  not  i 
thorlce  a  material  change  in  the  issue  aftei 
case  Is  submitted,  and  It  is  a  practice  wh: 
should  not  be  encouraged.  It  Is  not  fair 
the  trial  court  nor  to  the  other  side.  I 
Nlder  v.  Slrrine,  84  Iowa,  58,  80  N.  W.  a 
Denzler  v.  Rieckhoff,  97  Iowa,  75,  66  N. 
147;  Thomanv.  Railway  Co.,  92  Iowa,  196, 
N.  W,  612;  Greenlee  v.  Home  Ins.  Co.,  1 
Iowa,  484,  72  N.  W-  676. 

Section  5  of  article  15  of  the  by-laws  p 
vldes:  **Class  D  Installment  stock  shall 
payable  50  cents  per  share  per  month  on  1 
Ist  day  of  each  and  every  month,  in  advan 
beginning  with  the  date  of  the  certifies 
until  Huch  time  as  the  total  amounts  of  1 
Installments  paid  In  (less  the  sums  credit 
to  the  expense  account)  and  the  earnings 
credited  to  the  shares  of  stock  amount 
the  par  value!  of  $100  per  share,  when  Inter 
and  profits  shall  cease,  and  the  holder 
entitled  to  receive  $100  per  share  for  1 
same.  Not  to  exceed  100  payments  shall 
required  to  be  made  upon  this  stock,  wl: 
payment  shall  cease,  and  no  further  aase 
ment  can  be  made  against  this  stock."  1 
appellee  contends  that  under  the  last  dai 
of  the  section  the  stock  was  matured  wh 
100  payments  thereon  had  been  made, 
this  be  true,  nothing  more  Is  due  on  the  loi 
because  the  by-laws  also  provide  that  i 
maturity  of  the  shares  fully  repays  a 
cancels  the  loan.  Nelth^  the  certlflci 
Issued  to  the  defendant '  nor  the  note  a 
mortgage  executed  by  her  contain  a 
provision  as  to  the  time  when  the  stock  sh 
mature  further  than  by  reference  to  the  1 
laws.  The  controva^  over  this  questi 
must  therefore  be  settled  by  the  by-la 
alone.  It  will  be  noticed  that  the  first  clai 
of  the  section  of  the  by-laws  under  consldea 
tion  states  Just  when  the  stock  sliall  matt 
— that  Is,  when  it  shall  become  worth  par 
$100  per  share;  and  that  Is  when  the  to 
amount  paid  In  thereon  Oess  the  sums  cn 
Ited  to  the  expense  account)  and  the  eamli 
accredited  to  the  shares  of  stock  amount 
the  value  of  $100  per  share.  Standing  ala 
it  ts  a  plain  statement  of  what  shall  be  nec 
sary  to  mature  the  stock  so  that  it  sb 
cancel  the  loan.  It  matures  when  the  pi 
ments  of  50  cents  per  share,  less  expen 
together  with  the  earnings  accredited  to  1 
shares  shall  amount  to  $100  par  ■harflb  > 
not  until  thao. 


Digitized  by 


Iowa) 


LB  MARS  BUILDING  ft  LOAN  ABS*N  t.  BURGESS. 


643 


Does  Um  proTlslon  of  the  last  clatue  of  the 
section  contradict  or  render  ambiguous  the 
first  clause?  We  think  not  Nothing  Is  said 
therein  abont  the  maturity  of  the  shares;  it 
simply  proTldes  that  no  more  than  $100 
monthly  payments  of  60  cents  each  shall  be 
required.  It  does  not  say  that  the  stock  shall 
not  thereafter  be  accredited  with  Its  share 
of  the  earnings  of  the  association.  If  the  100 
monthly  payments  have 'been  made,  and  the 
stock  hag  not  reached  the  valoe  of  $100 
per  share,  no  farther  payments  will  be  re- 
quired ;  but  the  stock  may  be  matured  by 
the  future  earnings  of  the  association.  That 
this  limitation  in  the  number  of  payments  Is 
not  a  guaranty  that  such  paymente  shall 
mature  the  stock  Is  apparent  from  a  con- 
sideration of  the  CTtlre  section.  When  con- 
strued as  above,  It  gives  force  and  effect  to 
all  of  the  language  of  the  section,  while  to 
construe  It  otherwise  would  be  to  completely 
nullify  the  first  clause  thereof.  A  similar 
contract  Is  construed  in  Union  Mut  Bldg.  & 
Loan  Ass'n  t.  Alchele  (Ind.  App.)  61  N.  E.  11, 
and  the  same  conclusion  Is  reached. 

Again,  In  section  S  of  article  20  of  the 
by-laws  It  Is  proTlded  that  If  the  stock  shall 
not  mature  In  100  months,  stock  payments 
shall  cease,  and  only  Interest  and  premium 
be  paid  thereafter.  If  any  explanation  of 
tbe  meaning  of  article  16  Is  necessary.  It  Is 
furnished  in  article  20;  for  that  clearly  de- 
clares that  If  the  stock  Is  not  matured  In 
100  months  interest  and  premium  shall  there- 
after be  paid  on  the  loan.  The  appellee  re- 
lies on  Field  t.  Building  &  Loan  Ass'n,  117 
Iowa,  1^,  90  N.  W.  717,  and  on  Iowa  Busi- 
ness Men's  Bldg.  &  Loan  Ass'n  v.  Berlau 
aowa)  98  N.  W.  766.  But  In  both  of  these 
cases  the  facts  were  different  In  the  for- 
mer, the  certificate  expressly  provided  that 
the  stock  should  mature  and  be  paid  In  a 
certain  number  of  months;  and  in  the  latter, 
tbe  certificate  was  designated  as  Si  payment 
certificate.  In  addition  to  this,  the  note 
Itself  provided  for  only  84  payments  of  In- 
terest, premium,  and  dues.  And.  further,  an 
estoppel  was  also  pleaded,  and  there  was 
evidence  showing  the  company's  representa- 
tions that  the  stock  should  mature  In '  that 
time.  There  was  an  attempt  to  bring  the 
Instant  case  within  the  rule  of  tbe  Berlau 
Case  by  evidence  as  to  the  representations  of 
an  agent,  and  by  filing  the  amendment  to 
which  we  have  referred;  but,  without  the  aid 
of  an  estoppel,  or  a  plea  of  fraud,  the  evi- 
dence Is  Incompetent,  and  cannot  be  consid- 
ered. The  appellee  says  that  the  loan  Is 
usurious,  because  of  tbe  interest  provided 
for.  and. because  of  the  arbitrary  premium 
charged.  It  Is  enough  to  say  that  the  statute 
has  excepted  building  and  loan  contracts 
from  the  operation  of  the  general  law  re- 
lating to  usury.  Code,  |  1896;  chapter  48. 
p.  32,  Acts  27th  Oen.  Assem.;  Iowa  Savings 
&  Loan  A«a*n  v.  Heldt,  107  Iowa,  207,  77 
X.  W.  1050.  43  L.  B.  A.  689,  TO  Am.  St 


197;  Edworthy  v.  Association,  tl4  Iowa, 
220,  86  N.  W.  315. 

The  remaining  question  In  the  case  relates 
to  tbe  manner  of  ascertaining  the  amount 
due  on  the  loan.  Tbe  appellant  contends 
that  computation  Is  to  be  made  under  section 
1896  of  the  Code,  while  the  appellee  says 
that  It  must  be  made  under  section  6,  c  69, 
p.  52,  of  the  Acts  of  the  28titi  General  As- 
sembly, which  iHTovides  as  follows:  "In  case 
of  foreclosure,  the  mortgagor  shall  be  charged 
with  the  rate  of  Interest  agreed  upon,  not 
to  exceed  8  per  cent  per  annum,  and  shall 
be  entitled  to  be  credited  as  of  any  anniver- 
sary of  said  mortgage,  with  the  total  amount 
of  all  payments  made  on  tbe  stock  to  the 
association  during  the  preceding  year,  and 
such  payments  on  the  stock  shall  be  treated 
as  a  payment  upon  the  mortgage,  anything 
in  the  articles  of  incorporation  or  the  by- 
laws of  snch  assocIatl<m  to  tbe  contrary  not- 
wlthstandlx^."  The  loan  was  made  in  1895, 
and  section  1806  of  the  Code,  as  amended  by 
chapter  48.  p.  82,  of  the  Acts  of  tbe  27th  Gen- 
eral Assembly,  will  determine  the  basis  of 
computation,  unless  the  repeal  of  chapter  48 
by  chapter  69.  p.  51.  of  the  Acts  of  the  28th 
General  Assembly,  brli^a  the  matter  under 
the  latter  chapter.  Iowa  Sav.  &  Loan  Ass'n 
V.  Heldt  supra;  Edworthy  v.  Association, 
supra.  This  question  Is  decided  against  the 
appellees'  contention  in  Edworthy  v.  Asso- 
ciation, supra,  and  In  Briggs  v.  Ass'n,  114 
Iowa,  232,  86  N.  W.  320.  Both  cases  pre- 
sented the  precise  question  Involved  here,  and 
it  Is  held  that  tbe  repeal  of  chapter  48,  p. 
32,  of  tbe  Acts  of  the  27tb  General  Assembly 
did  not  affect  the  rights  acquired  by  tbe 
association  under  section  1898  of  the  Code,  as 
amended  by  said  chapter  48.  The  Edworthy 
Case  fully  discusses  the  proposition,  and 
holds  that  tbe  association  was  entitled  to  re- 
cover not  to  exceed  12  per  cent  under  sec- 
tion 1898,  notwithstanding  chapter  68.  Sec- 
tion 1898  provides  that  in  case  of  foreclosure, 
the  borrower  shall  be  credited  with  the  same 
value  of  his  shares  as  If  he  had  voluntarily 
withdrawn  them,  and  the  by-laws  of  the  ap- 
pellant provide  that  tbe  withdrawal  value 
shall  be  the  amount  paid  to  the  association, 
with  Interest  at  not  less  than  8  per  cent,  less 
50  cents  withdrawal  fee.  The  appellee  urges 
that  this  provision  of  tbe  by-laws  means  that 
the  total  amount  paid  to  the  association  on 
the  stock  and  loan,  with  Interest  thereon, 
shall  constitute  the  withdrawal  value  of  the 
stock.  The  contention  Is  clearly  unsound. 
The  original  article  of  the  by-laws  touching 
this  matter,  and  tbe  amendments  thereto  re- 
late solely  to  the  stock  end  to  tbe  manner  of 
Its  withdrawal  at  different  periods.  Section 
15  of  the  by-laws  provides  for  the  sale  of 
class  D  installment  stock,  and  provides  that  It 
shall  be  paid  for  In  monthly  payments  of 
15  cents  per  share  per  month,  and  section  16 
provides  for  the  withdrawal  of  the  same 
stock  In  the  manner  that  we  have  already  In- 
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dicsted.  '  If  tbe  aiv^lee'i  poaltltm  Is  eotncA, 
tbe  ain>arent  borrow«  of  a  ballding  and 
loan  aasodatlQD  would,  Id  fact  becoma  a 
lender;  for,  by  wltbdnvlns  his  stock,  be 
amid  reoorer  all  that  be  bad  paid  tba«oii 
wltb  Interest  at  8  per  cent,  and,  in  addi- 
tion thereto,  he  would  have  bad  the  use  of 
the  aaeoclation's  mone;r  for  nothing.  That 
such  a  teault  was  not  nmtemplated  by  either 
party  to  tbe  contract  is  very  evident  See 
Brlggs  T.  Aasodation,  supra. 

A  mall  sum  for  the  expense  fund  was  to 
be  deducted  from  tbe  amount  paid  on  each 
share,  and  the  balance  of  the  stock  payments 
should  be  tbe  amount  speclfled  as  paid  to  the 
association  on  tbe  stock.  Tbe  amount  paid 
to  the  appellant  on  the  stock  under  this 
rule  iB  $421.20,  which,  with  Interest,  or  Its 
equiralent  in  dlTldends,  will  constitute  Its 
withdrawal  value  under  tbe  contract  Tbe 
total  withdrawal  value  of  tbe  stock  at  the 
time  the  petition  was  filed  was  $674.28,  as 
compnted  by  counsel.  Tbe  defendant  Is  to 
be  charged  with  tbe  amount  of  tbe  loan, 
¥900,  and  wltb  the  delinquent  Interest,  $12, 
making  a  total  charge  of  $912.  Deducting 
from  tbls  the'  withdrawal  value  of  tbe  stock, 
¥574.28,  left  a  balance  due  tbe  appellant  of 
¥337.72  at  tbe  time  tbe  petition  was  filed. 
The  loan  and  interest  at  12  per  cent  then 
amounted  to  ¥1J73,  and  tbe  total  payments 
of  interest  dues,  premiums,  fines,  and  all 
otber  cbargos  amounted  to  ¥1>248  in  round 
numbers.  It  is  therefore  evident  that  the 
appellant  was  entitled  to  judgment  for  tbe 
amount  claimed.  Iowa  Deposit  &  Loan  Oo. 
V.  Matthews  (Iowa)  102  N.  W.  817. 

The  case  is  reversed,  and  remanded  for 
Judgment  in  accordance  with  this  opinion. 
In  answer  to  a  suggeRtlon  tbat  tbe  appel- 
lant Is  not  entitled  to  attorney's  fees  and 
costs  under  section  6,  c.  69,  p.  52,  of  tbe  Acts 
of  the  2Sth  General  Asseibbly,  because  it 
prayed  for  a  larger  Judgment  than  It  Is  en- 
titled  to,  we  have  to  say  that  we  see  no 
reason  for  so  ordering,  even  If  the  law  be 
applicable  to  tbls  case.  A  motion  to  strike 
the  appellees'  amendment  to  tbe  appellant's 
abstract  was  submitted  with  the  case,  and 
is  sustained. 

Reversed  and  remanded. 

WEAVER,  J.  (dissenting).  In  my  Judg-* 
ment  the  decree  of  ibe  trial  court  needs  no 
other  8UKK>rt  than  IS  foand  in  section  6, 
art  IB,  of  tbe  appellant's  by-laws,  quoted 
in  tbe  foregoing  opinion  by  SHERWIN,  J. 
For  clearness  of  statement  I  reproduce  It 
here:  "Class  D  Installment  stock  shall  be 
payable  60  cents  per  share  per  month  on 
the  1st  day  of  each  and  every  mouth,  in 
advance,  beginning  with  tbe  date  of  tbe  cer- 
tificate, until  such  time  as  Ibe  total  amounts 
of  tbe  installment  paid  and  the  earnings  ac- 
credited to  tbe  shares  of  stock  (less  tbe  sums 
credited  to  the  expenae  account)  amount  to 
tbe  par  value  of  $100  per  ahare^  when  in- 


tanat  and  profits  shall  cease,  and  tbe  boU 
abaU  be  entitled  to  rectfve  $100  j^r  abi 
for  tbe  same.  Mot  to  exceed  100  paymei 
shall  be  required  to  be  made  i^n  this  stc 
when  payment  shall  cease,  and  no  furtl 
assessment  can  be  made  a^lnst  this  stocl 
The  by-laws  also  provide  that  the  maturi 
of  the  stock  subscribed  and  pledged  to  seci 
a  loan  of  like  amount  shall  operate  as 
payment  and  cancellatlou  of  such  loan, 
said  section  6  la  not  an  undertaking  to  n 
ture  class  D  stock  in  100  payments,  ther 
confess  my  utter  Inability  to  interpret 
The  method  of  analyzing  It  pursued  In  i 
majority  opinion  is  in  my  view  erroneoi 
It  separates  tbe  two  sentences  of  which  i 
section  Is  composed,  treating  them  as  d 
tlnct  and  Independent  proportions;  ai 
when  thus  viewed,  it  la  concluded  that 
give  tbe  second  sentence  tbe  meaning  ct 
tended  for  by  the  ap[>ellee  nullifies  ordestrc 
tbe  clear  meaning  of  tbe  first  sentence, 
my  view,  we  are  required  by  the  moat  e 
mentary  rules  of  construction  to  read  t 
entire  section  as  a  single  proposition,  ea 
sentence  thereof  In  the  light  of  tbe  oth 
The  evident  purpose  of  tbe  section  Is  to  < 
fine,  for  tbe  benefit  of  borrowers  and  stot 
holders,  the  limit  of  time  when  tbelr  sto 
will  mature;  In  other  words,  when  paymei 
thereon  by  tbe  bolder  shall  cease  and  t 
stock  shall  be  worth  Its  full  imr  vali 
Reading  it  In  the  manner  suggested,  a: 
charitably  assuming  that  the  language  w 
intended  to  convey  its  apparent  mean! 
and  to  conceal  no  pitfall  for  the  unwa 
buyer,  what  Interpretation  would  the  pers 
of  average  education.  Intelligence,  and  f 
perlence  place  upon  this  section?  If  the  s 
pellee,  on  being  solicited  to  make  this  Inve 
ment  had  asked  the  appellant  "How  do 
know  that  yon  will  ever  mature  tbls  sto< 
or  that  I  shall  not  be  compelled  to  go  on  I 
definitely  to  the  end  of  time  paying  moni 
ly  installments  of  premiums,  dues,  and  I 
terest?"  end  appellant  had  ansvrered, 
unquestionably  It  did,  by  pointing  out  tl 
section,  what  could  appellee  have  reasonat 
understood  from  it?  Would  be  not  natun 
ly  and  rlghtfally  have  accepted  that  sectl 
as  an  assurance  tbat  In  no  event  would  : 
be  required  to  make  more  than  100  pa 
ments;  that  tbls  was  the  extreme  llm 
and  if  the  sum  of  payments  and  accml: 
profits  should  amount  to  $100  per  sha 
before  tbe  time  limit  was  readied,  tbe  perli 
of  maturity  would  be  correspondingly  sboi 
ened?  Tbia  thought  la  clearly  implied, 
not  expressed  In  the  v<x6a  "not  to  ezce 
100  payments  shall  be  required."  'And  It 
to  be  remembered  tbat  this  contract  beli 
prepared  by  tbe  appellant  is  to  be  constru 
most  strongly  against  it  and  is  to  be  givi 
the  meaning  which  It  kiww,  or  had  reasi 
to  believe,  the  appellee  placed  upon 
Field  V.  Easton  B.  Ac  U  117  Iowa,  IE 
197,  80  N.  W.  717. 
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I  do  not  reacb  this  Interpretation  of  tbe 
contract  as  a  matter  of  first  Impression 
merely,  for  I  think  I  cannot  be  mistaken 
in  saying  that  this  court  is  already  com- 
mitted to  it  by  the  unanimous  decision  ren- 
dered In  B.  ft  L.  Association  T.  Berlan,  98 
N.  W.  766.  1  am  aware  that  this  precedent 
is  referred  tu  In  the  majority  opinion  where 
it  is  sougbt  to  be  distinguished,  though  I 
submit  the  distinction  di'awn  is  not  a  ma- 
terial one.  Comparing  the  contracts  under 
consideration  In  the  two  cases  we  find  that 
In  the  Berlau  Case,  It  was  prortded  by  a 
by-law  that,  "wbenerer  any  share  of  stock 
has  matured  by  payments  made  and  profits 
credited  to  the  full  amount  of  one  hundred 
dollars,  the  same  is  deemed  to  have  matured." 
This  I  contend  does  not  differ  in  any  ma- 
terial degree  In  meaning  or  legal  effect  from 
the  corresponding  provision  in  the  contract 
now  In  suit,  which  says  that  tbe  share  shall 
be  matured  when  "tbe  total  amount  of  in- 
stallments paid  In  and  earnings  credited  to 
the  amount  of  stock  amount  to  the  par 
value  of  flOO  per  share."  Proceeding,  next,  , 
to  tbe  time  limitation,  we  find  In  the  Berlau 
Case  the  following:  "First  Tbe  monthly 
payments  named  upon  the  face  of  this  cer- 
tificate shall  be  made  for  84  full  months. 
•  •  •  Third.  \Vben  said  84  full  monthly 
payments  bare  been  made  to  this  association 
no  further  payment  shall  be  required.  Fourth. 
This  certificate  shall  be  paid  upon  matnri^ 
as  provided  In  section  5,  art  16,  of  the  by- 
laws"— ^which  section  Is  the  same  above 
quoted,  stating  when  tbe  stock  shall  be  deem- 
ed matured.  In  the  case  at  bar,  tbe  corre- 
sponding provision  Is:  "Not  lo  exceed  100 
payments  shall  be  required  to  be  made  upon 
this  stock,  when  payments  shall  cease,  and 
no  ftirther  assessment  can  be  made  against 
this  stock."  Now,  if  there  Is  any  shade  of  dif- 
ference between  these  provisions,  the  one  In 
the  Berlau  Case  goes  farther  to  sustain  tbe 
conclusion  contended  for  by  the  appellant 
than  does  the  one  in  this  case;  for  It  will 
be  observed  that  the  promise  contained  In  \ 
the  certificate  in  that  case  was  to  pay  when 
the  shares  were  matured  "as  provided  In 
section  5,  art  16,  of  tbe  by-laws,"  which 
section,  standing  alone,  provided  for  maturity 
only  when  payments  and  earnings  amounted 
to  tbe  full  sum  of  $100  per  share.  Yet  In 
that  case  we  did  not  measure  tbe  righta 
of  the  shareholder  by  this  definition  of  ma- 
turity, isolated  from  other  provisions  of  tbe 
contract;  but,  taking  tbem  altogether  and 
endeavoring  to  arrive  at  the  real  meaning 
of  tbe  contract  as  it  was  made,  we  reached 
tbe  conclusion  that  the  agreement  "might 
well  be  construed  to  mean  that  in  no  event 
were  more  than  the  designated  number  of 
monthly  payments  to  be  made,  and  that, 
should  the  stock  sooner  mature,  they  were 
to  cease  upon  tbe  happening  of  that  event 
And  this  is  precisely  what  I  claim  to  be 
the  effect  of  tbe  contract  now  before  us. 
Tbe  drcmoBtanctt  that  In  the  Berlau  Oaee 


■ 

the  stock  was  called  or  designated  "84-Pay- 
ment  Stock,"  while  In  the  present  case  It 
is  called  "Class  D  gtock,"  is  not,  it  seems 
to  me,  of  such  significance  or  Importance 
as  to  call  for  any  different  construction  of 
the  language  In  the  body  of  the  contract 
See,  also,  Vougbt  v.  B.  &  L.  Ass'n  (N.  Y.) 
65  N.  E.  496 ;  B.  &  U  Ass'n  v.  Wllliamaon, 
189  U.  8.  122,  2S  Sup.  Ct  627,  47  L.  Ed. 
736. 

I  wish  also  to  suggest  that  to  bold  as  do 
tbe  majority  that  after  100  monthly  pay- 
ments, nothing  but  payment  of  dues  cease 
and  tbe  borrower  must  still  go  on  paying 
premiums,  and  interest  ad  infinitum,  Is  to 
Insert  Into  the  contract  a  provision  which 
the  parties  th^selves  have  not  made.  In 
all  essential  respects,  the  stipulations  of  tbe 
contracts  In  tbe  two  cases  ar«  substantially 
Identical,  and  were  construed  by  us  in  the 
former  case  in  harmony  with  the  contention 
of  tbe  appellee  herein.  I  am  still  content 
with  the  reasoning  and  result  of  tbe  opinion 
there  announced,  and  must  object  to  this 
radical  departure  from  It  I  think,  also, 
that  we  are  not  justified  In  refusing  to  con-  ■ 
8l.der  the  amendment  to  tbe  -petition  filed 
after  the  submission,  but  befere  the  decision, 
of  the  case  In  the  court  below.  It  is  not 
only  tbe  statutory  right  of  a  party,  but  one 
long  and  universally  conceded  In  practice  to 
amend  bis  pleading,  even  after  the  submis- 
sion of  hla  case  to  conform  to  the  evidence. 
Larkln  t.  McManns,  81  Iowa,  723,  46  N.  W. 
1061;  Davis  v.  Ralhroad  Co.,  83  Iowa,  744.  49 
N.  W.  77;  Spink  v.  McCall,  52  Iowa,  432,  3  N. 
W.  471;  Tiffany  v.  Henderson,  57  Iowa,  490, 
10  N.  W.  884;  Crlsmon  v.  Deck,  84  Iowa, 
844,  61  N.  W.  66;  Hunt  v.  Collins,  4  Iowa, 
56;  Blandon  v.  Glover,  67  Iowa,  616,  25  N. 
W.  SSO;  Thomas  V.  Brooklyn,  68  Iowa,  438. 10 
N.  W.  819;  Ellis  v.  Llndley,  87  Iowa,  338. 
It  was  for  that  purpose,  to  conform  the 
pleadings  and  Issues  to  tbe  evidence' already 
in  the  record,  that  this  amendment  was  of- 
fered. If  tbere  was  no  evidence  to  sustain 
I  1^  tbe  appellant  was  not  injured.  If  there 
was  evidence  to  sustain  It,  then  the  right  to 
amend  could  not  have  been  denied  without 
error.  Blandon  v.  Glover,  snpra;  Tiffany 
V.  Henderson,  supra. 

The  decree  of  the  district  court  Is  well 
sustained  by  the  evidence,  and  I  think  It 
should  be  affirmed. 

DBBMEB,  J.   I  concur  In  this  dissent 


BUTSON  V.  HOME  SAVINGS  ft  TRUST 
CO.  at  ai. 
(Supreme  Court  of  Iowa.  Jan.  1^  180&) 

1.  BtnLDiNo  A,ND  Loan  Assoounons 
Computation  op  Loak — Statutes. 

Code,  §  1898,  provides  that  in  an  action  by 
a  building  association  against  a  borrower,  no 
greater  recovery  shall  be  bad  than  the  net 
amount  of  priDclpal  actually  received,  with  in- 
terest on  the  net  amount  of  loan  actually  re- 
cdved  by  and  paid  to  the  borrowte,  and  tbat 
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evasloa  of  sach  provision  ■faaH  not  be  had  by 
means  of  any  dues,  fe«s,  fines,  etc.  Plaintiff, 
a  building  asaociation,  satisfied  a  loan  of  $300 
made-  to  defttidant  bj  another  association  by 
paying  the  other  ssaodattm  the  difference  be- 
tween the  origlna]  loan  and  the  withdrawal 
value  of  defendant's  stock,  and  defendant  then 
became  a  member  of  plaintiff  association  and 
was  treated  as  a  t>orrower  of  $300;  the  with- 
drawal vahie  ot  defendant's  stock  In  Uie  other 
association  being  treated  aa  an  advance  pay- 
ment on  defendant's  stock  In  plaintiff.  ffeM, 
that  plaintiff  was  not  entitled  to  charge  de- 
fendant with  any  greater  loon  tlian  the  cash 
actnally  paid  to  the  other  aaaodation. 

2.  SAUS— FOBXCLOSUBB— iNSOrVEKT  ASBOOU- 

Tion. 

Code,  I  1898,  is  applicable  in  favor  of  a 
borrower  in  a  suit  to  toreclose  a  mortgage  by 
the  receiver  of  an  associatlou. 

3.  Same—Stock  Payments  —  Emcr— Pat< 
Msnr  ON  LoAn. 

Payments  amade  by  a  borrowing  member  of 
a  building  association  on  his  stock  are  not  de- 
prived of  their  true  character  as  payments  on 
the  loan  by  the  fact  that  credit  therefor  may  not 
be  applied  on  the  note  representing  the  loan 
until  the  time  arrives  for  final  settlement  and 
then  be  increased  by  proSta  or  decreased 
losses  which  have  accrued  upon  the  stock. 

-  Appeal  from  District  Oonr^  Galhomi  Oonn- 
ty;  Z.  A.  Ohorch,  Judge. 

Action  In  equity  to  cancel  mor^ge  glroi 
on  tiie  property  of  plaintiff.  Gross-petition 
by  defttidantB  to  foreclose  the  same  mort- 
gage. Decree  of  foreclosure  as  prayed  In 
cross-petition,  and  plaintiff  anraals.  Modi- 
fied and  affirmed. 

Healy  Bros.  &  Kelleber,  for  appellant  W. 
H,  Bremner,  W.  A.  Graham,  and  Fridc  & 
Crandall,  for  appellees. 

WEAVER,  J.  On  April  IS,  1886,  the  plaln- 
tifl  was  the  owner  and  bolder  of  five  shares 
of  stock  in  a  building  and  loan  association 
known  as  the  "Iowa  Deposit  &  Loan  Com- 
pany." Prior  to  the  date  named  plaintiff 
had  obtained  a  loan  from  said  association  in 
the  sum  of  $300,  to  be  paid  in  the  usual  man- 
ner by  maturing  the  aforesaid  shares  of 
stodt.  The  payment  of  the  loan  was  further 
secured  by  a  mortage  upon  the  plaintiff's 
prop^ty,  and  the  stock  at  this  time  had  been 
so  far  paid  up  that  It  had  a  withdrawal  value 
of  $12S.S1.  At  this  point  dealings  between 
plaintiff  and  the  defendant  Home  Savings  & 
Trust  Company  began.  This  company  paid 
for  the  plalntlfl  to  the  deposit  and  loan  com- 
pany the  sum  of  $174.49,  being  the  difference 
betwe^  the  original  loan,  $300,  and  the 
withdrawal  value  of  plaintiff's  stock,  $125.51. 
By  this  transaction  the  loan  from  the  deposit 
and  loan  company  was  satisfied  and  the  mort- 
gage was  thereupon  released.  The  plaintiff 
then  subscribed  for  five  shares  of  stock  in  the 
Home  Savings  &  Trust  Company,  and  gave  to 
said  company  his  written  obligation  to  it  for 
the  sum  of  $300,  and  secured  the  same  by  a 
pledge  of  the  said  last  five  shares  of  stock 
end  by  the  mortage  now  in  controversy. 
In  the  papers  executed  between  the  plaintiffs 
and  defendant  the  only  reference  made  to  the 
transaetUxk  wltii  tin  d^raslt  and  loan  com- 


pany was  In  the  Collowliic  claiiw»  Indorsed 
upon  or  attadied  to  the  certificate  iBsned  to 
the  plaintiff :  "In  consideration  of  tbe  trans- 
fer <MC  five  shares  of  atocik  Crom  tbe  Iowa  De- 
potft  &  Loan  Company  to  the  Home  Savliiss 
&  Trust  Company,  Dee  Moines,  Iowa,  wben 
46  montbly  d^rasltB  ban  been  made  on  tbis 
stodc  to  the  saM  Home  Sarlngs  &  avast 
Company,  this  certificate  stiall  be  treated  as 
matured  and  the  holder  thereof  shall  be  eu- 
titied  to  recdre  Its  fall  book  ralue  In  cash." 
While  the  note  and  mortgage  In  qnestlon 
were  made  and  delivered  npcm  the  theory 
that  said  Home  Sarlngs  ft  Trost  Company 
had  made  to  the  plaintiff  a  loan  of  $800,  said 
defendant  did  not.  In  fact  («zc^  by  way  of 
alleged  credit  hereinafter  mentioned,  lend, 
pay,  or  advance  to  or  fbr  plaintiff  any  otber 
sum  or  amount  than  the  said  item  of  $174.^, 
which  was  required  to  enable  the  latter  to 
take  up  his  obligation  to  the  depoelt  and  loan 
company.  Thereafter  tiie  plaintiff  continued 
to  make  monthly  paymeits  to  the  said  Home 
Savings  ft  Trust  Company  on  said  five  shares 
of  stock,  aa  w^  as  paymmts  of  premiums 
and  interest  onthe  basis  of  a  loanof  $800,  for 
the  p«lod  ot  about  89  months.  The  aggre- 
gate of  payments  thus  made  is  $249.00,  dis- 
tributed as  follows:  Stock  dues,  $117; 
pr^niums,  $7aa0;  Interest,  $58.60;  and  fines. 
$3.90.  At  the  end  of  said  period  of  89  mimtha 
the  Home  Savings  ft  Trust  Company  w^t  in- 
to voluntary  liquidation;  the  defendant  W. 
H.  Bremner  being  appointed  trustee  to  take 
charge  of  and  wind  up  the  business  of  the 
corporation.  Thereupon  the  plaintiff  made 
no  further  payments  upon  his  said  obligation, 
but  later  made  to  said  Home  Savings  ft  Trust 
Company  and  to  Its  said  trustee  a  written 
offer  and  tender  to  pay  the  additional  sum  of 
$100,  and  demanded  a  surrender  of  his  note 
and  a  cancellation  of  the  mortgage.  The 
tender  being  refused,  plaintiff  Instituted  tills 
action  on  April  11,  1902,  for  an  accountius 
concerning  'the  amount  due  to  the  said  cor- 
poration and  to  enforce  cancellation  of  the 
mortgage,  offering  at  the  same  time  to  pay 
whatever  amount  should  be  found  justly  dne 
from  him.  Thereafter,  on  October  4,  1892, 
the  Insolvency  of  the  corporation  being  ap- 
parent, its  affairs  Were  placed  In  the  hands 
of  the  defendant  Wblsenand,  as  receiver,  for 
settlement.  Prior  to  the  appointment  of  the 
receiver  the  corporation  and  Its  trustee  filed 
their  Joint  answer  herein,  averring  that  the 
loan  to  plaintiff  was  for  $300,  and  that  after 
giving  due  credit  for  the  withdrawal  value 
of  the  stock  in  the  deposit  and  loan  company, 
and  for  all  payments  since  made,  there  was 
still  due  from  plaintiff  $174.03,  for  which  stmi 
by  way  of  cross-bill  they  asked  Judgment 
and  foreclostun  of  the  mortgage.  After  the 
appointment  of  the  receiver  he  became  a 
party  defendant  to  this  action,  and  filed  his 
separate  answer  and  cross-bill.  His  answer 
repeats  In  substonce  the  avermento  made 
in  the  answer  of  bis  codef^dants — admits 
the  payments  made,  admits  the  withdrawal 
value  of  plaintifTs  stock  la  $396.«0,  but  al- 
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legea  tiut  1^  reeson  of  an  ImpainneDt  of  tbe 
capital  plaintiff  haa  become  liable  to  certain 
■—eamenta  amonntlng  to  9118-81.  and  that 
tbcre  la  atlU  doe  npon  tbe  debt  fttun  plain- 
tiff tbe  Bom  of  9174.06.  for  which  aoni  he 
demanda  foredoanre  of  the  mortgage.  Later 
said  recelrer  amended  hte  answer  and  croaa- 
petltlon  and  Increaaed  hla  claim  for  recoTory 
nptm  tbe  note  and  mortgage  to  9297J)8. 
PlainfiUra  reply  to  the  croaa-petitlott  ccmtaina 
Bttbatantlall7  a  reaTerment  of  the  mattera 
contained  In  his  petition.  On  telal  of  the 
Isanea  Joined  the  district  court  foond  against 
the  plaintiff,  dlamisalng  bia  bUl.  and  In  fa- 
vor of  tbo  def^dants  npon  tbe  croes-blll,  as- 
Besslng  the  amomtt  of  plalntUPs  ind^tedness 
at  $300^  and  deere^ng  a  fweclosnre  of  tbe 
mor^:ag&  From  this  decree  tlie  plaintlflT  has 
ai^ealed.  Tbe  forgoing  ext^ided  statement 
of  the  hiatoiT  of  thla  case  Is  practically  un- 
diapatod  and  renders  mmecessaty  any  dls- 
coaadon  of  fact  proposltlotta. 

1.  We  will  first  inqiUre  aa  to  the  legal 
ttteet  of  the  original  tranaaetltm  between 
tiie  plaintiff  and  the  defendant  Home  Savli^ 
ft  Trast  Cunpany.  Waa  it  in  fact  a  loan 
of  $300  aa  omtended  by  the  defendant,  or 
a  loan  of  9174.49  as  oorataided  by*tbe  plain- 
tiff? At  Hut  date  plaintiff^  deposit  and  loan 
company  stoA  had  a  withdrawal  valne  of 
912SJtl.  Had  plaintiff  desired  to  take  np 
tlie  loan  it  wjrald  haTe  reqnired  a  with- 
drawal or  snrrender  of  bis  stock  and  the 
payment  of  9174.49  in  eaflh.  Stated  in  the 
langniwe  of  counsd  for  appellee:  **BntBon 
owed  tbe  Iowa  Deposit  ft  Loan  Company 
980(K  His  stod:  in  that  company  waa  worth 
9126Jfl.  Therefore,  to  caned  the  loan  and 
bis  debt  to  the  deport  and  loan  company, 
he  or  some  me  for  him  moat  pay  to  the 
ocmpany  tbe  difference  between  9800  the  dd>t; 
and  912S.S1,  the  Talne  of  the  stock.  Tbe 
amoont  thos  reqnired  was  9174.49."  If  this 
admirably  dear  statement  were  applied  to 
a  similar  trazuactlfm  between  two  Indlvid- 
nals,  one  of  whom  la  not  a  traildlng  and  loan 
aasociatlon,  the  oondnslon  that  the  debtOT*B 
obligation  to  tbe  person  who  paid  this  differ- 
ence  for  him  was  exactly  9174.^,  and  no 
more,  wonld  be  ao  clear  aa  to  make  wholly 
nnnecessary  argnment  to  ite  support  It 
Is  insisted  by  tbe  appellee,  bowerer,  that, 
in  addltl(m  to  cancdlng  the  plalntUFs  debt 
to  tbe  deposit  and  loan  comiumy,  tbe  ^fect  of 
tbia  deal  was  to  make  tbe  latter  a  snbscrlber 
to  the  stock  of  tbe  Home  SaTlngs  ft  Tnet 
Company  with  an  advance  payment  tbiereon 
of  9l2SJtl,  and  a  debtor  to  its  loan  fond  for 
tbe  sum  of  9800:  This  statement  is  literally 
otHTect  from  appelletfa  standpoint,  trat  a 
little  esqilcnation  nnder  ita  smrface  will  d«n- 
oDstrato  beyond  Qoestion  the  error  In  the 
result  reached  by  tiw  trial  court  The  cross- 
'petitlon  filed  by  tbe  receiver  for  the  Home 
Savings  ft  Troat  Company  serTee,  In  efTect, 
to  omvert  this  action  into  one  for  tbe  fore- 
rlfisnre  of  the  mortgage,  and  the  law  govern- 
ing sDCh  proceedings  mtiat  be  the  measure  of 


the  righto  of  the  parties  fbr  that  purpose. 
Tbe  statute  Ettovldes  that,  when  a  buIUUng 
and  loan  association  goes  tato  court  and  de- 
mands recovery  upon  one  of  ita  contracts, 
"no  greater  recovery  shall  be  had  flian  tbe 
net  amount  of  ivlndpal  actually  received, 
with  totereat  thereon  at  tbe  rate  of  not 
greater  than  twdve  per  cent  p»  annum 
on  the  net  amount  of -the  loan  actually  re- 
cdved  Iqr  and  paid  to  the  borrower  with 
statutory  attorney  fees;  no  evasion  oi  this 
provision  diall  be  had  by  means  of  any  dues, 
membosli^  tees,  fines,  forfdtures  or  other 
cba^iea,  any  agreanent  to  tbe  contrary  not- 
withstanding." Code,  t  U96.  Tbe  *'net 
amount  of  tbe  loan"  actually  received  by  the 
plaintiff  la  thereCwe  an  inquiry  which  must 
be  anawwed  before  we  can  ascertato  whether 
tbe  donand  of  the  company  is  or  is  not  ez- 
oesidve.  It  is  not  pretotded  that  the  Home 
Savings  ft  Trust  Company  purcbaaed  the  loan 
originally  held  by  the  deposit  and  loan  com- 
pany. That  debt  was  paid,  canceled,  and 
discharged.  It  ^  not  dalmed  that  tlie  Home 
Savtogs  &  Trust  Company  paid  out  to  tbe 
plaintiff  or  on  his  account  any  other  or 
greator  sum  than  917448;  but  the  debt  of 
9300  is  said  to  bave  been  fxeated  by  advan- 
cing to  him  or  on  blB  account  the  said  aum 
of  9174.49,  and  by  crediting  him  with  an 
advance  payment  of  9126Jtl  on  bis  atoeb. 
Admit  It,  ud  yet  the  sum  of  9174.49  remains 
tbe  '^oet  amount  of  tbe  loan"  actually  re- 
ceived by  the  borrower.  The  net  effect  of  it 
all  ia  aimply  a  scheme  or  device  by  which 
the  aasodation  ia  enabled  upon  a  net  loan 
of  9174^  to  collect  montUy  dues,  premiums, 
and  interest  on  tiie  basis  of  a  loan  (hC  9300. 
For  tbe  difference  appellant  recdved  no 
value  whatever,  except  In  credit  nptm  stock 
which  was  immediately  and  as  a  part  of 
the  same  tranaactton  assigned  back  to  the 
aasodation,  to  be  matured  tor  the  payment 
of  the  same  loan.  Tbia  may  be  a  legitimate 
"business,"  If  the  borrower  la  wlUliv  to  sub- 
mit to  it,  but  It  ia  manifestly  Inconsistent 
with  the  fundamental  ifflndples  for  the  pro- 
motion of  wbldi  building  and  loan  sodeties 
were  devised. 

It  will  darlfy  tbe  situation  very  materially 
If  we  keep  in  mind  that  a  loan  by  a  building 
and  loan  assodation  upon  the  pledge  of  its 
stock  is  neither  more  nor  less  than  an  ad- 
vance payment  of  the  face  or  par  value  of 
Bucb  stock  under  an  agreement  by  which  tbe 
borrower  ia  to  proceed  to  mature  the  stock 
by  a  series  of  paymente;  and  by  bringing 
It  to  maturity  tbe  debt  is  paid.  This  fact 
or  agreement  Is  recognised  by  the  contract 
IQ  suit  Tbe  note  sued  upon  is  by  Ite  ex- 
press terms  a  promise  to  pay  to  the  Home 
Savings  ic  Trust  Company  "tbe  sum  of  9300 
being  an  advance  payment  on  my  five  G 
shares  of  its  capital  stock."  Now,  If  tbe 
company,  upon  proper  security  being  given, 
advances  to  tbe  holder  ot  10  shares  of  Ita 
stock  tiie  sum  of  91*000,  and  the  bolder  Im- 
mediately, and  as  a  part  of  the  same  deal, 
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retnnu  to  the  company  (400  as  an  advance 
Installment  upon  the  same  stot^,  or,  if,  as  tn 
tbe  present  ca^  one  advancement  Is  set 
off  against  the  otber,  atid  the  company  pays 
OTer  tbe  difference  only.  U  tbe  net  amount 
actually  paid  to  end  received  by  the  borrow- 
er in  such  case  91,000  or  la  It  but  $600? 
That  the  smaller  sum  Is  tbe  trae  amount  is 
80  apparent  that  to  offer  argument  In  Its 
support  Is  to  impeach  the  intelligence  of  those 
to  whom  It  la  addressed.  To  hold  other- 
wise Is  to  permit  a  building  and  loan  associa- 
tion to  make  a  loan  fOr  any  named  sum, 
retain  20,  SO,  75,  or  even  p«ater  pw  cemt 
of  that  sum  as  adrance  stodc  payments, 
while  tbe  borrower,  receiving  In  fact  but  a 
small  fractltm  of  tbe  ncHulnal  loan,  goes  on 
paying  mtmthly  premium  and  interest  char- 
ged on  the  full  face  of  the  written  obligation. 
If  this  device  Is  to  be  upheld,  what  becomes 
of  the  statutory  provision  which  spedflcolly 
declares  that  tbe  net  amount  of  tbe  loan  ac- 
tually recdved  by  and  paid  to  the  borrower 
shall  furnish  the  basis  for*  computing  tbe 
amount  of  recovery,  and  that  the  court  shall 
not  suffer  this  rule  to  be  evaded  by  any 
eastern  of  dues,  membership  fees,  premiums, 
fines,  forfeitures,  or  charges  of  any  kind? 
Without  following  tills  discussion  any  fur- 
ther, we  hold  that  for  the  purposes  of  this 
case  the  net  amount  of  the  loan  secured  by 
the  mortgage  sought  to  be  foreclosed  was 
$174.49,  and  no  more.  Taking  this  as  a  basts 
of  computation,  let  us  proceed  to  ascertain 
the  state  of  the  account  between  tbe  par- 
ties under  the  rule  of  the  statute  (Code,  S 
1898)  as  applied  by  us  In  Deposit  &  Loan  Go. 
V.  Matthews.  126  Iowa,  743,  102  N.  W.  817. 
In  this  connection.  It  should  be  said  It  Is 
shown  without  controversy  that  plaintiff  In 
apparent  good  faith  sought  and  offered  to 
pay  the  balance  of  his  Indebtedness  prior  to 
March  3,  1002,  and  before  the  Insolvency 
of  the  company  was  demonstrated,  and  that 
on  the  date  named  these  efforts  culminated 
In  a  written  tender  to  the  trustee  In  charge 
of  the  company's  affairs  to  pay  the  sum  of 
$100  In  discharge  of  the  claim  against  him. 
In  his  petition  he  again  offers  to  pay  what- 
ever amount  is  due  tbe  defendant  association. 
For  the  purposes  of  testing  the  sufficiency 
of  this  tender,  we  will  therefore  attempt  to 
state  the  account  as  of  March  3,  1902,  assum- 
ing for  the  present  that  the  contract  Is  one 
within  the  iM-otection  of  the  law  governing 
building  and  loan  associations.  If  to  the 
net  loan,  $174.49,  we  add  12  per  cent  Inter- 
est from  April  18,  1896.  to  March  3,  1902, 
$143.01,  we  find  an  aggregate  of  $317.60, 
which  marks  the  statutory  limit  beyond 
which  the  association  could  not  by  any  de- 
vice charge  the  plaintiff  in  an  action  upon 
the  loan  contract.  Indeed,  if  we  under- 
stand tbe  record  correctly,  the  net  amount 
of  the  loan  was  reduced  to  even  less  than 
$174.40  by  deducting  therefrom  at  least  one 
or  two  months*  dues,  premiums,  and  Interest 


in  advance;  but,  as  this  la  not  urged  In  argu- 
ment, we  do  not  take  It  into  account 
Against  the  aggregate  of  allowalde  charges 
above  mentioned,  we  have  cimceded  pay- 
ments as  follows:  Monthly  dues,  $117; 
monthly  premiums,  $70.20 ;  numtUy  Intorest, 
$56.50;  monthly  flnee,  $8.90— or  a  total  of 
$249.60. 

It  an>eaTS,  tlnn,  that  at  the  time  of  the 
tender  the  utmost  sum  for  which  the  asaoda- 
tion  could  enforce  recovery  in  any  event  was 
the  difference  between  these  aggregatee,  or 
$67.9a  But  It  is  suggested  that  the  company 
being  now  Insolvoit  and  In  the  hands  of  the 
receiver,  a  different  rule  is  to  wpHed,  and 
In  stq^port  of  this  proposition  we  are  cited  to 
Splnn^  T.  Chapman,  121  Iowa,  88,  95  N.  W. 
230.  100  Am.  St  Rep.  305,  Spinney  v.  BClUer. 
114  Iowa,  210.  86  N.  W.  817..  89  Am.  St 
Rep.  851,  and  Hale  v.  EUne^  113  Iowa,  523, 
86  N.  W.  814.  We  find  nothing  In  these  or 
otber  authoritleB  relied  npon  by  iuq;ieUeea 
with  which  this  oi^nlon  Is  ont  of  hamuHV. 
This  is  not  a  proceeding  to  which  the  asso- 
ciation and  all  its  Individual  members  have 
been  made  parties  for  an  adjustment  of  tbelr 
mutual  equities,  and  we  do  not  undertake  to 
say  what  talee  might  obtain  under  such  dr- 
cnmstances,  bnt  we  may  with  propriety  sug- 
gest that  it  would  be  a  peculiar  quall^  of 
equity  wblcb  would  permit  a  party  to  In- 
crease the  amount  of  bis  debtOT's  obligation 
by  declaring  his  own  insolvency.  On  the  con- 
trary. It  is  well  settled  tbat  a  recdver  or 
assignee  In  Insolveacy  proceedings  takes  the 
debtor's  estate  subject  to  all  the  outstanding 
rights  and  equities  which  attached  to  it  In 
the  hands  of  the  debtor  himself.  Stewart  v. 
Piatt,  101  n.  S.  731,  25  li.  Bd.  816 ;  Warner 
V.  Jameson,  52  Iowa,  70,  2  N.  W.  061; 
Roberts  v.  Corbln,  26  Iowa,  316,  96  Am.  Dec 
146.  It  bas  often  been  held  that  where  a 
building  and  loan  association  by  reason  of  In- 
solvency or  otherwise  ceases  business,  havli^ 
unpaid  stock  and  loans  outstanding,  borrow- 
ers are  released  from  payments  of  monthly 
installmoits,  and  the  contract  will  be  treated 
as  an  ordinary  loan  at  legal  Interest  npon 
which  the  payments  already  made  will  be 
credited  under  the  accepted  rule  governing 
partial  payments.  This  rule  is  made  subject 
to  some  modification  in  certain  Jurisdictions, 
but  in  some  tbe  borrower  is  held  to  a  literal 
performance  of  bis  contract  after  the  asso- 
ciation becomes  Insolvent.  Low  St  B.  A.  v. 
Zucker,  48  Md.  448 ;  Cook  v.  Kent  106  Mass. 
246 ;  City  B.  &  L.  A.  v.  Goodman,  48  Go-  44.^ 
This  role  Is  applied  simply  because  by  the 
act  or  default  of  the  association  the  maturity 
of  the  stock  becomes  Inqiosslble  and  the  whole 
plan  or  scheme  on  which  tbe  loan  was  taken 
out  Is  made  to  fall.  The  rule  is  Intended  to 
relieve,  not  to  Increase,  tbe  burden  of  the 
borrower,  and,  If  under  any  possible  contin- 
gency tbe  rule  would  operate  to  make  a 
debtor  liable  for  a  greater  amount  than  he 
would  have  to  pay  to  discharge  his  debt 
according  to  the  literal  twms  of  the  contract 
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no  court  wonKl  ai>pl7  tt.  Wben  plaintiff 
offered  to  take  up  the  loan  and  tendered  pay- 
ment of  all  tbe  BBBodatlon  could  bare  en- 
forced agaloBt  blm  bad  judgment  then  been 
rmdered,  bis  right  to  have  the  obligation 
surrendered  and  tbe  mortgage  canceled  was 
trom  that  moment  fixed.  Strictly  speaking, 
the  Hen  oC  the  mortgage  then  ceased  to  exist, 
and  no  act  or  default  of  tbe  association,  tb»e- 
aftw  occurring,  could  have  the  ^ect  to  re- 
store  said  lien  or  derive  tbe  plaintiff  of  his 
right  to  a  release  of  record.  N<me  of  the 
cases  relied  upon  by  tbe  appellee  undertake 
to  hold  that  In  a  foreclosure  of  a  building  and 
loan  mortgage  by  a  receive  tba  debtor  Is 
not  aitltled  to  the  benefit  of  tbe  rule  estab- 
lished by  Code,  i  189a  Tbe  statute  itself 
provides  for  no  exceptions  to  its  (^ration, 
nor  is  there  any  bint  or  suggeatlon  in  any  of 
its  parts  from  which  such  an  exception  can 
be  Implied.  Its  language  is  general:  "In  tbe 
event  that  Judgment  is  obtained  against  a 
borrower  from  a  building  and  loan  associa- 
tion, no  greater  recovery  shall  be  had  than 
the  net  amount  of  the  principal  actually  re- 
ceived with  interest,"  etc  Were  we  to  say 
that  this  provision  is  not  applicable  to  tbe 
case  before  us.  It  would  amount  to  a  practical 
nuUlflcatton  of  the  act  In  a  very  essential 
particular.  There  Is  an  attempt  to  cbarge  the 
plaintiff  with  certain  aliped  asseaameDts 
made  upon  his  stock  for  the  payment  of  losses 
Incurred  in  tbe  business  of  the  corporation. 
Issue  is  taken  upon  this  claim  In  tbe  plead- 
ings, and,  as  it  does  not  seem  to  be  sup- 
ported by  any  competent  or  sufficient  evidence 
In  tbe  record,  we  do  not  therefore  consider 
whether  In  any  event  ttie  plaintiff  could  be 
held  upon  such  assessm^ts. 

2.  Otber  Questions  are  argued  by  counsel, 
but  as  those  already  craisidered  are  decisive 
of  this  appeal  we  shall  not  discuss  them. 
The  equities  of  tbe  case  are  strongly  with 
tbe  plalntlfl.  It  is  putting  it  very  mildly 
to  say  Uiat  tbe  claim  asserted  by  the  de- 
fendant association  and  enforced  by  tbe  de- 
cree below  Is  oppressive  to  the  last  degree, 
and  requires  some  better  reason  tban  has 
been  suggested  in  argument  to  command 
our  approval.  Tbe  plaintiff  received  from 
the  defendant  corporation  a  loan  or  advance- 
ment of  $174.49,  less  advance  charges.  With- 
in a  little  more  tban  three  years  from  that 
date  he  bad  paid  on  this  loan  and  to  mature 
the  stock  by  which  bis  obligation  was  to 
be  discharged  tbe  sum  of  $249.60,  wben  the  ; 
cori)oratIon  went  Into  voluntary  liquidation, 
thereby  declaring  its  inability  or  unwilling- 
ness to  perform  Its  part  of  the  contract 
According  to  Its  own  computation  and  on  a 
basis  of  a  loan  of  $300,  tbe  utmost  amount 
of  Its  claim  on  September  24,  1901,  was 
$99.23.  On  April  26,  1902,  tbe  answer  tiled 
by  the  trustee  in  this  case  increased  that  de- 
mand to  $174.03.  On  February  11,  1904,  the 
receiver  comes  into  the  action  and  a^n  In- 
creases the  demand  to  $297.03,  and  tbe  court 
enter  a  decree  against  him  In  the  sum  of 


$300.27 ;  and  that,  too,  while  the  association 
and  its  receiver  expressly  admit  that  tbe 
plaintiff's  stoA  at  the  date  of  tbe  decree 
had  a  withdrawal  value  of  $296.60.  The 
amount  of  this  judgment,  if  the  plaintiff 
must  pay  it,  added  to  the  $249.60  ah-eady 
paid,  makes  a  total  of  $S49.87.  In  oth^ 
words,  he  will  pay  $375.38  for  the  use  of 
$174.49,  although  the  return  payments  be- 
gan immediately  and  amounted  to  more  tban 
the  principal  sum  within  less  than  two  and 
a  half  years  from  tbe  date  of  the  loan.  The 
mythical  story  of  Sisyphus,  condemned  for- 
ever to  roll  a  heavy  stone  up  tbe  mountain 
Bide,  only  to  have  it  escape  his  grasp  and 
fall  deeper  tban  ever  Into  tbe  valley  below, 
must  have  been  Inspired  by  some  prophet's 
vision  of  a  twentletb-cehtury  borrower  en- 
deavoring to  pay  a  loan  upon  terms  like 
these.  We  feel  confident  that  tbe  appellee's 
claim  Is  Justified  neither  by  Its  contract  nor 
by  the  statute  under  which  such  associations 
do  business.  We  do  not  overlook  the  argu- 
ment by  which  payments  made  upon  stock 
are  sought  to  be  distinguished  from  payments 
upon  tbe  loan.  That  distinction  Is  largely 
a  play  upon  terms — merely  a  matter  of  book- 
keeping. For,  If  both  parties  carry  out  the 
contract  according  to  Its  stipulation,  the  debt 
Is  i»Bld,  as  we  have  already  repeatedly  si^- 
gested,  solely  and  only  by  brlngiug  the  stock 
to  maturity.  Every  payment,  therefore, 
which  goes  to  advance  or  accelerate  the  ma- 
turing process,  is  of  necessity  a  payment  In 
some  degree  or  measure  on  the  debt,  nor 
are  such  payment  deprived  of  their  true 
character  as  such  by  the  fact  that  credit 
therefor  may  not  be  applied  upon  the  note 
representing  the  loan  until  the  time  arrives 
for  final  settlement,  and  may  then  be  in- 
creased by  profits  or  decreased  by  losses 
wtiich  have  accrued  upon  the  stock. 

The  decree  api>ealed  flrom  is  therefore 
modified  by  reducing  the  amount  found 
against  tbe  plalntlfl  to  $67.90,  and  by  taxing 
the  costs  of  both  courts  to  the  receiver. 

Modified  and  affirmed. 


LIDDLE  V.  BLAKH  et  al. 
(Supreme  Court  of  Iowa.   Jan.  15,  1906.) 

1.  AdvEBSB  PoSSESBIOK— EZ.SHINT8. 

Where  plaintiff  did  not  have  actual  pos- 
seBsion  of  land  in  controversy  up  to  any  definite 
line,  and  at  all  times  during  his  possesion  re- 
garded tbe  line  as  in  dispute,  and  had  attempted 
to  buj[  tbe  tract  in  question,  he  was  not  entitled 
to  claim  the  same  by  adverse  possession. 

[Ed.  Note. — For  cases  in  point,  see  voU  1, 
Geot.  Dig.  Adverse  PossesBion,  K  77-81.] 

2.  BonnnABiEs  — Plats  — Division  Links  — 

OONFLICTINO  GAJ.L8. 
Where  plats  of  certain  city  additions  were 
so  laid  out  that  the  two  additions  did  not  join, 
but  it  was  manifest  that  both  imrties  intended 
tbe  original  and  true  line  between  two  80-acre 
government  subdivisions  of  the  land  to  be  tbe 
boundary  line,  and  iutended  to  claim  to  such 
line,  such  boundary  would  control  coarses  and 
distances  shown  oo  the  plat;  so  that  the  mere 
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record  ins  of  tb«  plats  on  which  the  width  of 
the  lotg  was  erroneonslT  marked  did  not 
amoant  to  an  implied  asreement  flxinf  the 

width  of  such  lota  as  marked. 

[Bd.  Note. — For  cases  in  point,  see  T<A.  S, 
Cent.  Dig.  Boondaries,  {  2S.i 

8.  SUCB— SUSVKT— OONOLUSIVEHEW. 

A  snrvey  made  hj  one  party,  in  the  absence 
of  agreem^it,  is  not  conclosive  as  to  the  tme 

line- 

[Ed.  Note. — TFoT  cases  In  point,  see  voL  8, 
Cent  Dig.  Boondaries,  |  266.] 

4.  Saue— Etidbnos. 

Where,  in  a  suit  to  determine  a  disputed 
boundary  line,  defendants*  sarreyor  testified 
unequivocally  as  to  the  true  line,  and  plaintiff 
did  not  contradict  such  testimony,  nor  have 
any  other  surrey  made,  the  survey  so  made 
would  be  taken  as  correct 

Appeal  from  District  Court,  Linn  County; 
J.  H.  Preston,  Judge. 

Suit  in  equity  to  determine  and  establish 
the  boundary  line  between  plaintiffs  and 
defendants*  premises.  The  trial  court  grant- 
ed the  relief  prayed,  and  defendants  appeal. 
Beversed. 

Dawley,  Hubbard  A  Wheeler,  for  appel- 
lants. Deacon  &  Qood,  for  appellee. 

DEEMER,  J.  Plaintiff  Is  the  owner  of  tbe 
northeasterly  42  feet  of  lot  10  In  Mo<^  11  In 
Greene  and  College  addition  to  the  cttjt  of 
Cedar  Rapids,  and  defendants  are  the  owners 
of  outlot  A  of  S.  C.  Bever's  Second  ad- 
dition to  the  city  of  Cedar  Rapids.  The  con- 
troversy is  over  a  strip  of  ground  9  feet 
and  2  Inches  in  width  between  these  two 
pieces  of  ground;  each  party  claiming  that  it 
is  a  part  of  his  property.  What  Is  known  as 
"Greene  and  College  Addition"  to  the  city  of 
Cedar  Rapids  was  platted  In  the  year  1871. 
By  thla  plat  lot  10  of  block  11  therein  is 
shown  to  have  a  frontage  on  Iowa  avenue  of 
60  feet  The  division  line  between  this  and 
what  was  thereafter  known  as  "S.  C  Bever's 
Second  Addition"  to  said  city  was  the  one 
separating  the  E,  %  from  the  W.  %  of  the 
N.  W.  %  of  section  22,  and  by  these  plats 
tbto  line  simply  touched  the  southeasterly  cor- 
ner of  lot  10,  block  11,  leaving  a  frontage  of 
practically  60  feet  on  Iowa  avenue,  which 
abutted  It  on  the  south.   In  the  year  1877 

5.  0.  Bever  platted  his  Second  addition  to 
the  ci^,  and  by  this  plat  the  division  line 
between  the  two  tracts  was  fixed  17  feet 
further  west  than  It  appeared  to  be  on  the 
Greene  and  College  plat  In  other  words,  a 
triangular  piece  was  carved  out  of  what  wai 
called  "Block  11"  of  the  Greene  and  Collegt 
tract,  77  feet  wide  on  Iowa  avenue  and  110 
feet  long  on  what  was  known  as  "Bever 
Avenue.'*  As  the  lota  in  the  Greene  and 
Ooll^  addition  were  but  60  feet  In  width, 
It  Is  manifest  that  there  Is  a  discrepancy  on 
the  face  of  the  plats  of  some  17  feet  In  the 
frontage  on  Iowa  avenue,  and  of  something 
like  75  feet  in  the  frontage  on  Bever  street 
This  difficulty  was  discovered  many  years 
ago,  and  the  parties  in  Interest  endeavored 
to  adjust  the  mattw  by  prirata  agreement, 


but  w»e  nnable  to  do  so.  There  has  con- 
sequoitly  been  a  dispute  erer  since  as  to 
the  true  boundary  between  these  parcels  of 
ground,  although  as  a  matter  of  fad^  the 
difficulty  might  have  been  solTed  at  any 
time  by  having  a  surveyor  run  the  line  be- 
tween the  Greene  and  College  addition  and 
the  Bever  addition.  This  was  not  done  nntU 
about  the  time  this  salt  was  commaiced, 
when  a  snrreyor  was  emploiyed  by  dafoid- 
ants,  who  ran  the  sectlMi  and  lot  Unea,  fix- 
ing them  where  the  defendants  now  dalm 
them  to  be.  Th^  thereupon  erected  a  fence 
upon  this  line,  and  this  action  was  then  com- 
menced. 

If  there  has  been  any  actual  possession  of 
the  property,  it  has  been  in  the  dtftedants, 
although  we  do  not  find  this  to  have  been 
sufficient  to  give  them  title  by  adverse  pos- 
session. Plaintiff's  possession,  such  as  he 
and  his  grantors  have  had,  has  not  been 
adverse  for  many  reasons:  First,  because 
they  have  not  been  In  actual  possession  up 
to  any  definite  line,  and,  second,  because  they 
have  at  all  times  regarded  the  line  as  In 
dispute,  and  have  attempted  to  buy  the  tract 
now  claimed  by  defendants.  Many  years 
ago  there  was  a  fence  built  between  the  two 
tracts,  which  was  somewhat  westward  of 
the  line  as  now  claimed  by  defendants,  but 
this  fence  was  afterward  torn  down  or  al- 
lowed to  decay  and  fall  down.  A  cement 
walk  was  built  in  front  of  the  two  lots,  and 
defendants,  as  we  understand  It  paid  for 
that  part  In  front  of  the  piece  of  ground  now 
In  dispute.  Protest  against  this  was  made 
by  plaintiff,  but  the  most  that  can  be  said 
of  this  incident  Is  that  it  shows  no  agree- 
ment as  to  the  true  line.  In  fact  there  Is 
no  testimony  In  the  case  of  any  express  agree- 
ment between  the  parties  as  to  the  true  line. 
So  that  there  is  no  adverse  possession  In  the 
case,  and  no  express  agreement  as  to  the 
boundary  between  the  two  tracts.  Moreover, 
the  evidence  shows  without  dispute  or  con- 
tradiction that  the  true  line  Is  where  the 
defendants  claim  it  to  be.  This  gives  them 
the  property  In  dispute,  unless  we  are  able 
to  find  from  the  evidence  sufficient  facts  upon 
which  to  base  a  finding  of  an  Implied  agree- 
ment or  acQulescence  in  the  boundary  as 
now  claimed  by  plaintiff.  Of  this  there  is 
no  testimony,  save  the  recorded  plats  to 
which  we  have  referred.  These,  as  we  have 
said,  show  a  discrepancy  in  the  line  between 
the  two  lots;  and  it  is  stoutly  Insisted  that 
as  the  first -Bever  plat  shows  a  frontage  of 
the  outlot  of  but  77  feet,  and  the  second 
of  but  79  feet  on  Iowa  avenue,  this  amounts 
to  an  Implied  agreement  that  the  lot  is  no 
wider  than  the  number  of  feet  marked  on 
the  plat,  to  wit,  either  77  or  79  feet.  On  the 
other  hand,  it  Is  contended  that,  as  all  the 
plats  show  a  line  controlled  by  the  original 
government  survey,  this  line  must  govern, 
and  win  prevail  over  any  mere  figures  shown 
upon  the  plat,  and  that  In  any  event  the  ac- 
tual monuments  fixed  at  the  time  the  ^t 
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was  made  should  be  given  controlling  Im- 
portance. The  testimony  tsirlj  shows,  as 
we  have  said,  that  the  true  line  is  where 
defendants  claim  It  to  be;  and  monuments 
erected  at  Tarious  times  correspond  with  this 
line.  That  everything  yields  to  known  monn- 
ments  and  boundaries  Is  well  eetabltsbed  by 
authority.  Bowell  t.  Welnemann,  119  Iowa, 
256,  93  N.  W.  279,  97  Am.  St  Rep.  310. 
Courses  and  distances  given  in  a  plat  or 
field  notes  of  a  survey  are  generally  more 
or  less  uncertain,  and  always  give  way  in 
case  of  doubt  and  discrepancy  to  known 
monuments  and  boundaries  nsed  In  Identify- 
ing the  boundaries  of  the  tracts.  Jordan  .v. 
Perree,  101  Iowa,  440,  70  N.  W.  611;  Root 
V.  Town,  87  Iowa,  202,  54  N.  W.  206. 

Considering  all  the  plats  it  la  manifest  that 
none  of  the  parties  who  were  responsible  for 
them  were  intending  to  claim  beyond  or  over 
the  tmc!  line  between  the  two  80-acre  tracts 
of  land,  which  were  platted  by  the  propri- 
etors. The  Greene  and  College  plat  made  the 
eastern  boundary  of  lot  9  and  a  part  of  lot 
10,  In  block  11,  and  of  the  entire  plat,  the 
original  and  true  line  between  the  two  80- 
acre  governmental  subdivisions  of  the  land. 
It  would  appear  from  this  plat  that  this  line 
took  off  but  little  of  lot  10,  but,  as  we  have 
said,  the  parties  made  the  original  govern- 
ment line  controlling.  And  so,  when  Bever 
came  to  make  his  plat,  he  fixed  the  western 
boundary  of  the  ontlot  now  owned  by  defend- 
ants, as  well  as  his  entire  addition,  as  the 
true  boundary  between  the  two  80-acre  tracts 
of  land.  True,  these  plats  give  the  measure- 
ments of  the  outlot  on  Iowa  avenue  as  77 
and  79  feet,  respectively,  but  his  purpose  to 
claim  to  tbe  true  boundary  line,  whatever  Its 
distance,  is  apparent  So  that  there  is  no 
implied  agreement  In  the  case.  Indeed,  tbe 
testimony,  as  we  have  already  said,  shows 
a  dlspnte  as  to  tbe  boundary  from  the  time 
that  Bever  made  his  second  plat  This  clear- 
ly negatives  any  thought  of  an  agreement  by 
implication.  There  have  never  been  any 
fences  or  other  structures,  erected  by  either 
of  the  parties,  marking  the  boundary  between 
the  two  lots.  Hence  there  Is  no  room  for 
inferring  an  agreement  by  reason  thereof,  as 
In  the  many  cases  cited  and  relied  upon  by 
appellee.  Such  possession  as  la  shown  was 
by  defendant  Blake  and  her  grantors  up  to 
and  even  beyond  the  line  now  claimed  by  her 
and  her  trustee,  Dawley.  There  Is  nothing 
in  the  case,  save  the  filing  of  the  Bever  plats, 
to  bring  It  within  the  rule  of  Miller  v.  Mills 
County,  111  Iowa.  654,  82  N.  W.  1038,  and 
other  like  cases.  And  the  filing  of  the  plats 
in  itself  did  not,  under  the  circumstances 
disclosed  by  this  record,  amount  to  an  Implied 
agreement  or  acquiescence  in  any  boundary 
other  than  the  true  one.  The  filing  of  these 
plats  did  not  mark  out  upon  the  ground 
itself  any  particular  line  as  being  the  bound- 
ary, and  it  Is  only  by  laying  them  upon  the 
ground,  speakli^  flguratlTely,  of  course,  that 
any  boundary  la  marked  out  When  that  la 


done,  the  primary  question  Is:  What  Is  tbe 
true  line  between  tbe  two  80-acre  tracts  of 
land?  That,  as  has  been  observed,  Is  where 
defendants  dalm  It  to  be. 

It  is  said  that  the  survey  made  by  the 
surveyor  who  ran  the  lli|e  Is  not  -conclusive, 
and  that  his  testimony  Is  unreliable  and  In- 
sufllclent  to  establish  the  true  boundary  line. 
As  It  was  not  an  agreed  surv^,  It  Is  true 
that  his  testimony  Is  not  conclusive.  But 
he  testified  squarely  and  unequivocally  as  to 
the  true  line,  and  plaintiff  did  not  see  fit  to 
contradict  bis  testimony;  nor  did  he  have  any 
other  survey  made.  In  the  absence  of  a  dis- 
pute in  the  testimony  as  to  the  true  line,  we 
must  accept  that  as  fixed  by  the  defendants' 
surveyor.  If  be  was  mistaken.  It  would  have 
been  easy  for  plaintiff  to  have  shown  that 
fact  by  other  competent  witnesses.  The  case 
is  ruled  by  tbe  application  of  well-settled 
principles,  and  there  should,  In  our  opinion, 
have  been  a  decree  dismissing  plaintiffs  peti- 
tion and  quieting  defendants'  title  to  the  strip 
in  dispute. 

Tbe  case  must  therefore  be  reversed,  and 
remanded  to  the  district  court  for  audi  a 
decree. 

Bereraed  and  remanded. 


GLARE  r.  CIT7  OV  OEDAB  RAPIDS. 
(Supreme  Court  of  Iowa.  Jan.  16,  1906.) 

1.  Municipal  Cobpobationb  —  DXFScnvh 

Sidewalks— Notice— EjVinEitcK. 
Under  the  issue  raised  by  the  general  denial 
of  the  allegations  of  tbe  complaint  that  the 
piank  sidewalk  on  which  plaintifl  was  injured 
was  in  a  defective  and  dangerous  condition,  the 
stringers  being  rotten  and  the  boards  loose  and 
broken,  and  such  condition  bad  existed  so  long 
that  the  city's  officers  and  ageots.  in  the  ex- 
eTcise  of  ordinary  care,  woald  have  known 
of  it  in  time  to  make  repaint  before  the  acci- 
dent it  is  competent  to  prove  that  tbe  boarda 
about  the  place  of  the  accident  were  obviously 
decayed,  and  loose  by  reason  thereof,  though 
tbe  witnesses  made  their  Inspection  the  morning 
after  the  accident,  as  snch  condition  must  liave 
existed  for  some  time,  and  could  not  have  arisen 
during  the  night;  and  it  is  not  objectionable 
that,  as  incidental  to  a  description  of  tbe  rotten 
condition,  the  witnesses  testify  to  a  freab  break 
in  one  of  the  boards,  especially  where  tbe  evi- 
dence tends  to  show  that  such  board  was  the 
one  the  condition  of  which  constituted  (he  de* 
feet  causing  the  injury. 

[Bd.  Note. — For  cases  in  point,  see  vol.  86, 
Cent  Dig.  Municipal  Corporations,  {  1733.] 

2.  Sues— IlCJUBT  IBOH  DKFBCTITB  SIUIWAI.K 
— COKTBIBtrrOBT  NEOLIGinOB. 

One  is  not  necessarily  guilty  of  contrib- 
utory negligence  In  passing  over  a  defective 
sidewalk  with  knowledge  of  its  defective  condi- 
tion, provided  that  in  doing  so  he  was  nsing 
ordinary  care  in  view  of  tne  condition  of  the 
walk  as  known  to  him. 

[Eld.  Note. — For  cases  in  point  see  vol.  36, 
Cent.  Dig.  Munici{Al  Corporations,  |  1677.] 

8.  Dauaoes— Loas  or  Futubb  Sbbvxcss— Ih- 

STBUCTIONS. 

An  Instruction,  in  an  action  for  loss  to  a 
husband,  from  Injury  to  his  wife,  of  her  future 
nervices,  that  the  jury  may  award  such  sum  aa 
they  may  find  "trom  the  evidence  to  ha  the 
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reasonable  value  to  her  hoaband  because  of  bts 
wife's  injurieB,"  directa  tbe  findins  of  tbe 

E resent  value  of  the  fntort  acrrlcM  which  will 
e  lost  to  tbe  husbaod. 

Appeal  from  Superior  Coort  of  Cedar 
Rapids;  J^mes        Rotbro(^,  Judge. 

Action  to  recover  damages  for  personal 
injuries,  alleged  to  be  permanent,  claimed 
to  have  been  received  by  plaintiff  by  reason 
of  an  alleged  fall  caused  by  a  defective 
sidewalk  in  tbe  defendant  city,  and,  in  ad- 
dition thereto,  under  assignment  from  plain- 
tiff's husband,  the  damages  for  loss  of  serv- 
ice resulting  to  bim  by  reason  of  the  same 
injury  to  plaintiff.  Verdict  and  Judgment 
for  ^,000  in  plaintiffe  favor,  from  whlcb 
defendant  appeals.  Affirm ed. 

John  N.  Hoghea,  for  appellant  Rickel, 
Crocker  ft  Tonrtdlot,  for  appellee. 

McGLAIN,  C.  3,  1.  Two  wltnewea  tar 
plalntUf  were  allowed  to  testify  orer  de- 
fendant's objectlcm  as  to  tbe  condition  of 
the  sidewalk  about  the  place  where  plainUff 
waa  Injured,  and  It  Is  contended  that  tills 
testimony  was  erroneously  admitted,  because 
It  related  to  what  waa  observed  by  the 
wltneesea  on  the  mtnming  of  tbe  next  day 
after  plaintiff  was  Injured.  The  allegation 
of  negligoice  was  that  the  plank  sidewalk 
on  which  plaintiff  was  Injured  waa  out  of 
repair,  and  in  a  defective  and  dangerous 
condition,  and  the  stringns  thereof  rotten, 
and  the  boards  loose  and  bn^en,  et&,  and 
that  said  sidewalk  bad  been  In  such  condi- 
tion for  such  a  length  of  time  tbat  the 
agents  and  offices  of  the  defendant,  in  the 
exercise  of  ordinary  care,  would  have  known 
of  the  condition  thereof  long  prior  to  the 
date  of  plaintiff's  injury,  and  in  time  to 
repair  tbe  same>  prior  to  said  date.  It  is 
evident  that  under  the  Issue  raised  by  a 
general  denial  of  the  allegations  of  plaintiff's 
petition,  It  was  competent  for  plaintiff  to 
prove  the  condition  of  the  sidewalk  at  and 
near  the  place  of  the  Injury,  provided  the 
dangerous  and  defective  condition  was  rea- 
sonably observable  by  the  officers  and  agents 
of  tbe  defendant  In  the  exercise  of  reason- 
able care,  and  bad  been  In  such  condition 
for  sucb  length  of  time  as  would  charge  the 
city  with  notice  thereof  in  time  to  have 
obviated  tbe  defects  prior  to  the  accldtot 
to  plaintiff.  For  that  purpose  it  was  com- 
petent to  prove  that  the  boards  were  ob- 
viously decayed  and  loose  by  reason  of  sucb 
condition;  for  tbat  was  a  condition  that 
mast  have  existed  for  .a  considerable  time. 
Such  a  condition  could  not  have  arisen  dur- 
ing .one  night,  and  therefore  testimony  of 
the  condition  on  the  morning  after  the  ac- 
cident tended  to  show  what  the  condition 
had  been  before.  Parkhlll  v.  Town  of  Brigh- 
ton, 61  Iowa,  103.  15  N.  W.  853;  Achey  v. 
City  of  Marlon  (Iowa)  101  N.  W.  435.  It 
la  ai^ued,  however,  that  one  of  tbe  witnesses 
testifled  to  a  fresb  break  In  one  board,  and 
that  this  may  have  been  due  to  some  cause 
acting  between  the  time  of  the  Injury  to 


plaintiff,  and  the  inspection  by  the  witness; 
but  what  waa  said  as  to  this  break  was 
merely  Incidental  to  a  deacrlptton  of  the 
rotten  condition  of  the  board,  and  was  not 
made  a  primary  subject  of  inquiry.  There 
was  no  Talld  objection  to  the  qnestlon  asked, 
and  tbe  answer  waa  perfectly  competent. 
Moreover,  the  testimony  tended  to  show  that 
the  board  about  which  tbe  witness  was  spe- 
cifically testifying  was  tile  very  boud  the 
condition  of  wblcSi  constttnted  tbe  defect 
which  caused  the  Injury  to  plaintiff,  and 
certainly  it  was  proper  to  describe  the  con- 
dition of  that  board  at  a  time  so  near  the 
time  of  tiie  accident  tiiat  no  snbstantial 
change  In  condition  could  be  presumed  to 
have  Interraied.  There  was  no  error  in  the 
admlsrion  of  this  testlniaiy. 

2.  An  Instruction  is  criticised  wblxdi  In 
effect  told  the  Jury  that  although  It  athould 
be  found  that  the  sidewalk  was  unsafe  and 
dangerous  to  persons  passing  over  it,  and 
that  the  plaintiff  knew  of  its  condition  and 
passed  over  it  without  usbog  (vdlnary  care, 
the  verdict  should  be  for  tiie  defendant 
The  objection  seems  to  be  that  plaintiff  was 
conduslTely  negligent  oa  her  part,  if  she  at- 
tempted to  pass  along  the  sidewalk  which  was 
unsafe  and  dangerous ;  but  we  have  c^en  bdd 
that  (me  Is  not  necessarily  guilty  of  contribu- 
tory negligence  in  passbig  over  a  defective 
walk  with  knowledge  of  Its  defective  cwdi- 
tion,  provided  that  In.  doing  so  he  uses  ordi- 
nary care  in  view  of  tbe  condition  of  the 
walk  as  known  to  him.*  Evans  v.  Iowa  City 
(Iowa)  100  N.  W.  1112;  Houaeman  v.  City 
of  Belle  Plaine  (Iowa)  100  N.  W.  343;  Jones 
V.  Shelby  County,  124  Iowa,  B61.  100  N.  W. 
520;  HoUlngworth  v.  City  of  Pt  Dodge, 
125  Iowa,  627,  101  N.  W.  455. 

3.  Complaint  Is  made  of  another  Instmc- 
tlon,  in  which  the  Jurors  w^e  told  that  the 
burden  of  proof  was  upon  the  plaintiff  to 
establish  by  a  fair  preponderance  of  evldoice 
the  defective  and  dangerous  condition  of  the 
walk,  and  that  such  condition  had  continued 
for  such  length  of  time  that  the  oflScm 
and  employes  of  the  defendant.  In  the  ex- 
ercise of  ordinary  care,  might  have  learned 
of  its  condition  in  such  time  as  that  it  could 
have  been  repaired.  In  tbe  exercise  of  rea- 
sonable diligence,  prior  to  the  time  of  tbe 
accident  It  is  said  that  this  Instructloa 
ioes  not  advise  the  Jury  that  plaintiff  should 
not  recover,  unless  negligence  on  the  part 
of  the  defendant  was  shown.  But  this  point 
waa  sufficiently  covered  by  other  instructions, 
and  there  waa  no  error  prejudicial  to  the 
defendant  in  what  is  said  In  this  Instruction 
with  reference  to  the  burden  of  proof. 

4.  Tbe  principal  contention  for  appellant  Is, 
however,  that  an  instruction  relating  to  the 
damages  which  plaintiff  as  assignee  of  her 
husband  migbt  recover  for  future  loss  of 
services  was  erroneous ;  tbe  contention  being 
that  the  instruction  allows  a  recovery  on  this 
ground  for  the  value  of  such  services  as  tbe 
husband  may  lose  in  the  future,  without  any 
reduction  on  account  of  the  recovery  being 
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In  present  for  a  fature  loss.  The  Instrnc- 
tlon  is  Identical  with  that  which  was  sna- 
tained  in  the  case  of  Hntcbeis  r.  Cedar 
Rapids  ft  Marion  Oltjr  B.  Go.  (Iowa)  108  N. 
W.  779,  and  connsel  have  elaborately  reargued 
the  question  in  tlie  light  of  tliat  opinion,  in- 
sisting that  the  conclnslon  reached  by  the 
court  in  that  case  was  wrong.  In  view  of  this 
further  argumoit,  we  may  be  Jostlfled  In 
adding  something  to  what  Is  said  in  that  case. 
It  is  contended  tha^  the  cases  there  dted  In 
support  of  the  views  of  the  court  are  cases  fn 
which  the  personal  injuries  for  wlilch  re- 
covery was  sought  had  resulted  in  death,  and 
that  in  such  a  case  a  Jury  must  necessarily 
confine  their  estimate  to  the  present  loss  oc- 
casioned to  plalntlff'B  estate,  or  to  the  parents 
suing  fbr  loss  of  service  oi  their  minor 
child ;  while  In  this  case,  as  the  loss  of  serv- 
ice will  accrue  from  month  to  month  during 
the  lifetime  of  the  wife,  the  Jury  would  he 
Justified,  under  the  Instructkma,  In  rendering 
a  present  verdict  tor  the  total  aggregate  val- 
ue of  the  loss  of  service  from  time  to  time, 
as  it  should  occur  In  the  future.  Without 
setting  out  the  Instruction  in  full,  it  is  suffi- 
cient to  say  that  the 'Jury  are  thereby  au- 
thorised to  allow  to  plalntlir  under  the  as- 
signment of  the  claim  of  her  bnsl>and  such 
reasonable  sum  as  they  may  find  "from  the 
evidence  to  be  the  reasonable  value  to  h^ 
husband,  because  of  his  wife's  injuries."  If 
the  Jury  bad  't>een  told  to  allow  the  future 
value  to  the  husband  of  such  services  as  he 
would  lose,  undoubtedly  the  instruction  would 
have  been  erroneous.  But  we  must  presume . 
that  the  Jury  would  proceed  to  find  the  pres- 
ent valne  of  the  future  services  which  will 
he  lost  to  the  husband,  for  the  whole  object 
of  the  Inquiry  is  as  to  the  amount  which 
sball  now  be  allowed.  It  is  not  to  be  antici- 
pated that  the  Jury  will  proceed  to  estimate 
the  damages  as  of  some  future  date. 

The  Instruction  held  not  to  be  erroneous 
In  Lowe  V.  Chicago,  St  P.,  M.  &  O.  R.  Co., 
88  Iowa,  420,  433,  56  N.  W.  519,  told  the 
Jury  Uiat  they  should  determine  from  the  evi- 
dence, taking  Into  consideration  the  age  of 
deceased,  his  occupation,  health,  wages,  etc., 
"the  probable  pecuniary  loss  to  the  estate  of 
the  deceased  caused  by  his  death,  and  allow 
the  plaintiff  such  sum,  and  such  only,  as  will 
compensate  the  estate  for  such  loss."  The 
instruction  which  we  are  now  considering 
j\o  more  Justifies  the  Jury  In  glvli^  the  total 
value  of  loss  of  service  estimated  In  the 
future  than  does  tbe  Instruction  in  that  case. 
Under  this  view  of  the  Instruction,  It  is  not 
erroneous,  for  It  necessarily  refers  to  pres- 
ent value.  If  the  defendant  desired  that  tbe 
Jury  should  be  more  fully  Instructed  as  to  the 
method  In  which  the  present  value  should 
be  ascertained,  such  an  Instruction  should 
have  been  asked.  Lauer  v.  Palms,  120  Mich. 
671,  89  N.  W.  694,  58  L.  R.  A.  67.  There  has 
been  much  difficulty  in  determining  Just  bow 
tbe  Jury  should  be  instructed  as  to  tbe  meth- 
od of  determining  present  value  of  future 
torn  of  servioa  Copaoa  t.  M.  X.,  N.  H.  &  H. 


R.  Co.,  171  Mass.  233,  50  N.  B.  613 ;  Ro(mey 
V.  N.  N.  H.  &  H.  R.  Co.,  173  Mass.  222, 
58  N.  B.  4S6 ;  Galveston,  eta,  R.  Co.  v.  Dehn- 
Isch  (Tex.  Civ.  App.)  57  S.  W.  64;  Galveston, 
etc,  R.  Co.  V.  Kief  (Tex.  Glv.  App.)  68  S.  W. 
625;  Florida  Cent  &  P.  R.  Go.  v.  Bumey 
(Oa.)  26  S.  E.  730;  Ramsey  v.  National  Con- 
tracting Go.  (Sup)  63  N.  T.  Snpp.  286;  Mor- 
rison V.  Long  Island  R.  Co.  (Sup.)  38  N.  T. 
Supp.  893.  But  it  is  not  necessary  for  ns 
now  to  determine  what  method  cdiould  be 
adopted.  It  Is  sufficient  to  say  that  it  is  not 
error  to  direct  the  Jury  that  they  are  to 
determine  the  prraent  value  of  such  future 
loss ;  and  this  Is.  as  we  think,  what  the  In- 
struction now  under  consideration  means, 
and  would  be  understood  as  meaning  by  a 
Jury  acting  under  such  Instriutlon  In  a  case 
like  the  one  now  before  u& 

We  find  no  error  in  tbe  trial,  and  the  Judg- 
ment is  affirmed. 


STEVENS  V.  CARROLL,  Gtfonty  Treanirer, 
et  al. 

(Supreme  Court  of  Iowa.  Jan.  18,  1906.) 

Pbincipal  atid  Snasrr— Judohert  Foa  Pbih- 
ciPAL  —  Conclusiveness  —  Discbaboe  of 

SUBETY. 

A  judgment  in  favor  of  the  principal  on  an 
ofQcial  l>ond,  when  sued  for  an  alleged  wrong- 
ful act  may  be  relied  on  by  the  surety  when 
sued  on  tbe  bond  for  the^aame  act. 

[Bid.  Note.- — For  cases  in  point  see  vol.  40, 
Cent  Dig.  Principal  and  Surety,  8  397.] 

Api>eal  from  District  Court  Linn  Count}'; 
W.  C.  Thompson,  Judge. 

Action  at  law  against  the  defendant  Car- 
roll, county  treasurer,  and  the  surety  on  his 
official  bond,  for  the  wrongful  and  malicious 
collection  of  certain  taxes  from  one  E.  F,  A. 
Stevens,  which  taxes,  it  is  alleged,  were 
not  due  or  owing  the  county.  Defendants, 
among  other  things,  demurred  to  the  peti- 
tion, and  their  demurrer  was  sosteined. 
Judgment  was  thereupon  entered  against 
plaintiff,  and  he  appeab.  Affirmed. 

D.  D.  Stevens,  pro  se.  Toris  ft  Baas,  for 
appellees. 

DEEMER,  3.  The  record  is  in  a  very 
confused  state,  and,  were  we  to  try  to  un- 
tangle it,  we  should  have  difficulty  in  stat- 
ing the  point  for  decision  as  It  appears  from 
the  ahstracta.  We  have  concluded,  there- 
fore, to  decide  tbe  question  which  appellant 
has  presented  in  his  brief,  taking  him  at  his 
word  that  this  Is  the  only  imposition  involv- 
ed. It  is  this:  Plaintiff  brought  action 
against  tbe  county  treasurer  alone  for  dam- 
ages for  the  wrongful,  unlawful,  and  mall- 
clous  assessment  of  his  property  for  tbe  years 
1901  and  1902.  Defendant  in  that  suit  demur- 
red to  the  petition,  and  bis  demurrer  was 
sustained;  Judgment  being  rendered  against 
plaintiff  for  the  costs  of  suit.  Thereupon 
plaintiff  In  that  action  appealed  to  this  court 
Before  the  case  reached  us  iilalntlff  commen- 
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ced  ttiis  aclloii  agalnit  tbe  county  treararer 
and  tbe  surety  on  bis  official  bond  for  tbe 
same  wrongful  and  malldoiu  act  complain- 
ed of  fn  tbe  prior  suit,  and  afterward  dis- 
missed bis  action  against  tbe  treasnrw,  leftT- 
li^  tbe  action  praidlng  agabist  tbe  anr^ 
company  alone.  Tbe  surety  company  plead- 
ed tbe  Judgment  In  tbe  former  case  as  a  bar 
to  tbls  actlm,  and  tbat  plea  was  beld  suf- 
ftcloit   From  tbls  mllng  plaintiff  appeals. 

Tbe  question  Is:  Is  a  judgment  tbat  a 
prindpal  Is  not  fndebted  to  bis  creditors 
sucb  an  adjudication  tbat  bis  surety 
rely  tbereon,  altbongb  not  made  a  party  to 
tbe  original  salt?  We  sball  take  It  for  grant- 
ed that  tbe  Judgment  In  the  original  suit 
although  appealed  from,  iras  valid  and  In 
full  force  and  tfect  when  tbls  case  was 
tried.  Sudi  seems  to  be  the  unlTersal  hold- 
ing. Hackett  t.  Freeman,  108  Iowa,  296, 
72  N.  W.  B28;  Watson  t.  Blcbaidson,  110 
Iowa,  700,  80  N.  W.  416,  80  Am.  St.  Bep. 
881.  Moreover,  when  tbe  case  reached  us 
on  appeal,  ttte  Judgment  was  affirmed. 
See  104  N.  W.  433.  Tbls,  then,  was  an  ad- 
judication tbat  there  was  no  liability  on 
the  port  of  tbe  principal,  tbe  county  treas- 
urer, to  the  plaintiff.  Notwithstanding  this, 
may  plaintiff  relltigate  tbat  question  In  an 
action  against  the  surety  on  the  treasurer's 
(^clal  bond?  Manifestly  the  answer  must 
be,  "No."  Even  IP  the  defendant  company 
were  an  ordinary  surety,  plaintiff  could  not 
maintain  thla  action.  Beh  t.  Bay  et  al. 
(Iowa)  108  N.  W.  119.  Whatever  of  doubt 
there  may  be  r^ardlng  the  correctness  of 
this  proposition,  as  applied  to  ordinary  nego- 
tiable Instruments,  disappears  when  we  re- 
member that  this  Is  an  action  on  an  official 
bond.  An  adjudication  in  such  a  case  that 
the  official  has  not  been  guilty  of  any  dere- 
liction of  duty  Is  certainly  binding  upon 
the  so-called  creditor,  and  may  be  pleaded 
by  the  surety.  Black  on  Jnd^ents.  H 
586-580;  Bank  v.  Ketchnm.  66  Wis.  428,  29 
N.  W.  216;  Dennie  v.  Smith,  129  Mass.  143; 
Brown  V.  Bradford,  30  Ga.  927;  Chapman  v. 
Smith,  16  How.  114,  14  L.  Ed.  868. 

There  are  many  other  reasons  for  affirm- 
ing the  Judgment;  but,  taking  the  case  in  its 
most  favorable  aspect  toe  plaintiff,  there  ap- 
pears to  be  no  wror  in  the  mlings  of  tbe 
trial  court. 

The  Judgment  is  therefore  affirmed. 


HAT  T.  CITY  or  BARABOO.* 

(Supreme  Court  of  Wisconsin.  Dec.  12,  1906.) 

1.  Municipal  Corporations  —  Defectxvb 
Sidewalks  —  Liability   or  ABUirriNa 

OWNEB. 

A  city  charter  proTisIon  making  it  the  duty 
of  the  owners  or  occupants  of  premises  in  front 
of  which  sidewalks  are  located  to  keep  snch 
walks  in  repair  or  pay  the  ezpenaeB  incurred 
by  the  munudpali^  in  doing  so,  does  not  im- 
pliedly make  snch  ownsrs  w  occupants  liable  to 
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travelers  for  Injuries  occasioned  by  the  t 

being  oat  of  repair. 

[Ed.  Note. — ^For  cases  in  jwint,  see  vol 
Gent.  Dig.  Muuicipei  Corporations,  H  '. 
1685,  1688.] 

2.  SAIfS— LlABILITT  OT  OXTT. 

If  in  addition  to  the  duty  mentioned  ii 
foregoing  paragraph,  tbe  charter  provides 
in  case  of  an  Injury  to  peraon  or  propert 
reason  of  any  detect  in  a  sidewalk  for  whicl 
city  would  be  liaUe,  arising  from  or  proc 
by  the  wrong,  default  or  oegligence  of  any 
son  other  than  the  city,  the  guilty  person 
be  primarily  liable  therefor,  and  the  dty 
not  be  liable  therefor  in  advance  of  the  exi 
tl<»t  bv  the  injured  persMi  of  all  legal  rem 
to  enforce  the  private  liability,  such  lial 
Is  not  deemed  to  be  of  the  character  of 
created  by  section  1839,  Rev.  St  1808,  but 
as  upon  common-law  prind^des  a  dtr  la  I 
independently  of  statute, 

[Ed.  Note. — ^For  cases  In  ptrfnt,  see  vol 
Cent  Dig.  Mnnidpal  Corporations,  H  1 
1692,  ie9ls.]  — , 

8.  Same— NuiSAHCB. 

Charter  provisions  of  the  sort  mention* 
paragraphs  1  and  2  aforesaid  do  not  give 
to  any  iiabllity  either  public  or  private  to 
injured  by  reason  of  a  defective  sidewalk, 
sponsibility  for  the  resnlts  to  person  or  proj 
m>m  faulty  construction  of  sidewallu  or 
itt  repair  thereof  rests'  wholly  on  section  : 
Bev.  St  1888,  while  responsibility  for  th< 
suits  to  person  or  property  of  active  wron 
ing  creating  a  nuisance  rests  on  the  con 
law.  Snch  provisions  as  those  mentione 
paragraph  2  deal  with  the  latter. 

[Ed.  Note.— For  cases  in  point,  see  vol 
Cent  Dig.  Municipal  Corporations,  H  1 
1582, 1685, 1685.] 

4.  Sams. 

A  provision  snch  as  that  mentioned  in  ] 
graph  2,  given  effect  broadly  would  matei 
modify  section  1839,  Bev.  St  1888.  It  «1 
be  strictly  construed,  first,  ttecaose  it  v 
operate  to  vary  the  common  law  as  to  pen 
liability ;  second,  it  would  to  some  extent  r 
section  1830,  Rev.  St  1898. 
6.  Stattjtks— Rkpkal. 

BniealS  and  modifications  of  existing 
by  implication  are  never  favored,  in  case 
seeming  conflict  between  two  legislative  e 
ments,  all  rules  for  judicial  construction  a 
be  applied  to  the  end  that  th^  ntaj  be  n 
died  before  reaching  a  conclusion  that  the 
repeals  or  modifies  the  other. 

[Ed.  Note. — For  cases  in  point,  see  vol 
Cent  Dig.  Statutes,  H  228-2^] 

6.  Municipal  Cobpoeations  —  Defbo 
Sidewalk— LiABiLiTT  or  Owkeb. 

Nothing  riiort  of  language  unmlstal 
creating  a  liability  of  the  owner  or  occupai 
premises,  in  front  of  which  a  sidewalk  i 
cated,  for  damages  to  person  or  property  ca 
by  the  insufficiency  of  such  walk,  and  ma 
snch  llablli^  supersede  to  any  extoit  ths 
the  city  under  section  1889,  Rev.  St  1898, 
legitimately  be  given  that  effect 

[Ed.  Note. — For  cases  In  point,  see  vol. 
Cent.  Dig.  Municipal  Corporations,  U  ] 
1589.] 

7.  Same. 

The  last  forcing  rule  Is  satisfied 
visions  In  the  charter  of  the  city  of  Fon< 
Lac,  treated  in  Hiner,  Adm'r,  etc,  v.  Cit 
Fond  du  Lac,  36  N.  W.  032.  71  Wis.  74, 
similar  cases,  but  not  by  provisions  In 
chaito;  of  the  city  ot  Janesville,  treatei 
Selleck  v.  Tallman,  07  N.  W.  86,^  Wis. 
and  similar  cases. 

8.  Same— Notice  of  Injubt. 

The  notice  required  by  section  18S8, 
St  1888i  to  be  given  the  munldpallty  in  cai 
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fnjurr  to  a  person  hy  reason  ot  want  ol  repair 
of  a  sidewalk  Is  a  requisite  to  the  creation  of  a 
right  to  c<niipen8Bti<m  for  injai?. 

[Ed.  Note. — ^For  caass  In  pdnt,  see  toL  86» 
Cent.  Dig.  Mnnicipal  Gorporations,  H  1697- 
1706.] 

9,  Saub— Pbebehtation  or  Claim. 

A  charter  provision  prohituting  the  enforce- 
ment of  such  a  right  as  that  mentioned  in  para- 
graph 8,  except  dj  presentation  of  the  daim 
to  xh«  city  council,  and  in  case  of  adverse  action 
an  appeal  to  the.  circuit  court  regulates  the 
remedy,  and  is  permissible  under  the  rule  that 
the  Legislature  may  take  away  the  ordinary 
remedy  for  the  enforcement  of  a  right  so  long 
as  it  affords  another  which  is  adequate. 

[Bd.  Notei — For  cases  in  point,  see  vol.  S6, 
C«it.  Dig.  MuniciiMil  Corjxiratious,  {{  1097- 
1706.] 

10.  Sams— Action  to  BnroBCS  IjIabilitt. 

A  charter  provision,  in  addition  to  the  one 
regulating  the  remedy,  tliat  no  action  sliall  be 
maintained  against  the  ctt;  to  enforce  any 
tortious  liabiUty,  unless  a  notice  in  writing 
signed  by  the  person  injured,  or  claiming  to  be 
injured,  of  the  wrong  and  circumstances  thereof 
and  amount  of  damages  claimed,  shall  he  pre- 
sented to  the  council  within  ninety  days  after 
the  ocurrence  creating  the  damage,  bears  on  the 
remedy  and  is  a  statute  of  limitati<»is. 
31.  Samx. 

Provisions  such  as  are  mentioned  In  the 
eighth,  ninth  and  tenth  paragraphs  constitute  a 
complete  nstem  as  to  statutory  liability.  One 
is  essential  to  the  right.  The  other  relates  to 
the  procedure  for  the  enforcement  of  the  right* 
The  third  fixes  the  time  within  which  the 
remedy  is  availaUe»  and  at  the  expiration  there- 
of, in  legal  effect,  extlngoishes  the  right 

12.  Hucii— AMimiDHBnT  of  Cbartek. 
Adoption  by  a  city  existing  under  a  special 

^hgi-t^w  of  a  part  of  the  general  charter,  pro 
tanto  amends  the  former  and  renders  it  to 
that  extent  subject  to  further  amendment  by 
legislative  action  alone  to  change  the  part 
90  adopted. 

13.  AFPBAIi— Rzvn8AX<— Rbndebed. 

Upon  the  reversal  of  a  judgment  by  this 
court  the  case  is  required  to  be  remanded  tor  a 
new  trial  only  when  necessary,  and  that  etmdl- 
tion  Is  always  deemed  to  exist,  as  to  a  jnry 
case,  when,  under  any  clrcnmstanoes,  a  new 
trial  might  result  otherwise  than  in  such  a 
judgment  being  awarded  as  would  have  been 
rendered  before  had  that  fatal  error,  or  errors, 
not  been  committed. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Brror,  H  458S-4699.] 

14.  JUDGUEITT  NOTWITHSTANDINQ  VSBDICT. 
The  practice  rule  that  it  is  not  permissible 

for  a  defendant  to  have  judgment  in  the  trial 
ctmrt  notwithstanding  the  verdict,  and,  to  the 
extent  indicated,  the  one  that  a  judgment  In  a 
jury  case  after  trial  can  oulj  be  legltinutely 
granted  on  a  verdict  which  will  snppOTt  it,  are 
obsolete. 

15.  Same. 

A  verdict  having  been  rendered,  which  upon 
its  face  is  contrary  to  the  undisputed  evidence, 
it  may  be  dianged  upon  motion  to  correspond 
with '  the  established  state  of  the  case  and 
a  judgment  be  rendered  thereon,  or  judgment 
may  be  rendered  upon  motion  of  the  party 
against  whom  the  erroneous  verdict  stands  not* 
widistanding  the  same.  In  the  event  of  the 
proper  motion  being  made  in  either  case  in  the 
circuit  court  and  denied  and  of  Judgment  being 
rendered  according  to  the  erroneoiu  verdict,  and 
the  same  being  reversed  upon  appeal  to  thie 
court  the  cause  may  be  remanded  with  direc- 
tions to  giant  the  nwtion  and  render  judgment 
according. 


16.  Appeal  —  Revebsai.  —  PBooEKDiRoa  Be- 
low. 

The  last  forcing  rule  is  based  on  the 
theory  that  a  motion  having  been  made  In  the 
court  below  enabling  such  court  to  pass  upon 
the  idoitlcal  question  decided  here  and  requir- 
ing a  reversal,  the  i^roper  solution  of  whicb 
question  in  the  first  instance  must  necessarily 
nave  terminated  the  litigation,  the  prevailing 
party  on  appeal  is  entitled  to  have  the  error 
fully  corrected,  which  can  only  be  done  by  re- 
qnlrlog  the  lower  court  to  pass  upon  such  ques- 
tion as  it  should  have  done  ori^nally,  and  to 
close  the  case  accordingly. 

17.  Same— Remand  with  Dibections. 

The  rule  stated  is  extended  beyond  situa- 
tions to  which  it  has  previously  been  applied,  so 
that  in  case  of  a  motion  for  the  direction  of  a 
verdict  at  the  close  of  the  evidence  being  denied 
and  a  verdict  being  rendered  for  the  adverse  par- 
and  Its  being  held  upon  appeal  that  the  mo- 
on should  have  been  granted,  and  for  reasons 
necessarily  precluding  the  losing  party  from 
securing  any  different  result  by  another  trial 
than  the  one  that  would  have  necessarily  follow- 
ed a  correct  decision  of  the  motion  in  the  first 
instance,  this  court  may  cause  the  litigation  to 
be  terminated  in  the  court  below  without  a  new 
trial,  to  that  end  remanding  the  cause  with  di- 
rections to  grant  the  motion  previously  denied* 
and  to  render  judgment  accordingly. 
(Syllabus  by  the  Jndg&) 

AK>eal  fnMD  CIrcnIt  Oonrt,  SftOk  Oonnty; 
B.  Bay  Stevens,  Judge. 

Action  by  PrlBcilla  Hay  against  tbe  city 
of  Baraboo.  Judgment  for  plaintiff,  and  de* 
fendant  appeals.  Reversed. 

Appeal  from  the  circuit  court  of  Sauk 
county.  Action  to  recov^  compensation  for 
personal  Injuries  alleged  to  bare  been  ana- 
talncd  by  reason  of  an  Insofflclent  aldawalk 
In  the  defendant  city. 

Omitting  formal  matters,  tbe  circumstan- 
ces relied  upon  for  a  cause  of  action,  as  al- 
leged, were  these:  October  22,  1902,  about 
7  o'clock  p.  m.,  plaintiff  while  traveling  along 
the  sidewalk  on  the  westerly  side  of  Grove 
street  In  tbe  defendant  city.  In  tbe  exercise 
of  ordinary  care,  at  a  point  specifically  men- 
tioned, fell  and  was  greatly  Injured  by  rea- 
son of  the  Insufficiency  and  want  of  repair 
of  such  walk.  The  insufflclency  of  the  walk 
consisted  of  a  bole  therein  produced  by  tbe 
removal  of  one  of  tbe  decking  boards  about 
eight  inches  wide  and  four  feet  long.  With- 
out fanlf  on  her  part,  plaintiff  stepped  into 
such  hole  and  was  thereby  thrown  down 
and  her  right  leg  between  tbe  knee  and 
ankle  Injured,  her  body  and  ber  right  arm 
bruised,  and  she  was  otherwise  severely  In- 
jured, to  her  damage  In  tbe  sum  of  $0,000. 
The  defendant,  through  its-  officers  having 
charge  of  such  matters  knew  of  sucb  defec- 
tive condition  for  several  months  prior  to 
the  Injury.  October  81,  1002,  plaintiff  caused 
written  notice  ot  tbe  Injury  to  be  personally 
served  on  the  mayor  and  clerk  of  the  city, 
stating  the  time  and  place  of  the  injury, 
tbe  tnsufficl^cy  and  want  of  repair  causing 
the  same,  and  that  she  claimed  satisfaction 
for  ber  Injury.  January  28,  1003,  plaintiff 
caused  a  written  notice  ot  her  claim  to  be 
served  personally  on  tbe  mayor  and  dwk  .of 
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the  defendant,  and  to  be  filed  with  the  clt^ 
clerk  stating  the  time  and  place  of  the  In- 
Jury  and  describing  the  Insufficiency  which 
caused  it  and  the  amount  of  damages  sus- 
tained. March  26,  1903,  her  claim  was  duly 
rejected  by  the  city  and  two  days  thereafter 
notice  of  such  rejection  was  served  upon 
plaintiff.  April  14th  thereafter  plaintiff  duly 
appealed  to  the  circuit  court  from  such  dis- 
allowance, giving  notice  and  filing  a  bond 
as  required  by  law  in  such  cases.  The  dam- 
ages claimed  were  for  ?5,000. 

The  defendant  answered  putting  in  Issue 
the  allegations  to  the  effect  that  section  1339, 
Rev.  St  1S98,  respecting  tbe  service  of  writ- 
ten notice  of  the  injury  was  complied  with, 
and  alleging  as  follows:  No  statement  In 
writing  was  presented  to  the  common  coun- 
cil In  accordance  with  section  26,  subc.  12, 
c.  21,  p.  77,  Laws  1882,  sections  0-8,  subc.  6, 
c.  21.  pp.  48,  44,  Laws  1882,  regulating 
the  subject  of  disallowance  of  such  claims 
by  the  defendant  and  appeals  therefrom  were 
not  complied  with,  particularly  In  that  the 
bond  therein  required  was  not  given,  the 
time  for  presenting  the  alleged  claim  under 
section  26  aforesaid  expired  January  20, 1903. 
Plaintiff  having  failed  to  comply  with  the  re- 
quirements of  defendant's  charter  referred 
to,  no  claim  on  the  part  of  the  plaintiff  was 
ever  perfected  against  the  city  for  the  al- 
leged Injury.  Sections  28,  29,  subc.  12, 
of  the  aforesaid  law  Imposed  upon  the  own- 
er or  occupant  <Jt  property  abutting  on  a 
street  the  duty  of  keeping  the  sidewalk  in 
repair.  The  premises  in  front  of  which  the 
Injury  Is  alleged  to  have  occurred  were  oc- 
cupied by  a  tenant  of  the  owner.  It  was 
bis  duty  to  keep  the  sidewalk  In  a  safe 
condition.  The  remedies  against  him  and  his 
landlord  have  not  been  exhausted.  The  al- 
lied injuries  were  caused  by  plaintiff's  want 
of  ordinary  care.  She  knew  of  tbe  condition 
of  the  walk,  but  proceeded  thweon  regard- 
leat  of  the  existence  of  the  defects  therein. 

At  the  commencement  of  the  trial  tiiere 
was  B  demurrer  to  the  complaint  ore  tenus, 
based  on  the  theory  ttiat  whereas  tbe  city 
adopted  subsections  68-60  of  section  925,  Rev. 
8t  1888,  a  part  of  the  general  dty  charter 
law,  the  ^ect  thereof  was  to  anbs^tute  the 
adopted  portion  of  the  general  charter  In 
place  of  section  8,  anbd.  5,  of  the  city  charter, 
leaving  sectlmi  26  cA  snbchapter  liz,  of  the 
citT  charter  still  in  force,  and  that  such  pro- 
visltm  governed  the  subject  of  rafordng  sach 
a  claim  against  the  city;  that  the  charter 
was  amended  by  tbe  adoption  of  tbe  goi- 
eral  charter  provlsloii,  as  aforesaid,  in  Uarch, 
189S,  before  the  statntes  of  1888  went  into 
effect 

AX  the  close  ot  pl^nticrs  case  there  was 
a  motion  made  for  tbe  dbrectlon  ot  a  ver- 
dfct,  which  was  denied.  At  the  close  of  all 
the  evidence  there  was  a  motion  made  fbr  a 
Tordict  in  favor  of  the  defendant  which  was 
dwled.  The  cause  was  submitted  to  the 
Jury  upon  the  evidence  under  InstrnctUuis,  re- 


sulting, in  a  verdict  in  plalntlfrs  fav 
¥500.  Proper  motions  were  made  ai 
ceptlous  takCT  to  preserve  for  review 
tions  treated  in  the  opinion.  Judgmei 
rendered  in  plaintiff's  favor  upon  tta 
diet  and  defendant  appealed. 

John  IC  Kelley  (F.  R.  Bentley,  of  co 
forappellant  Z>anldH.Orad7,forreapa 

MARSHALL.  J.  (after  stating  the  1 
Appellant's  charter  at  section  29,  subc 
21,  p.  77,  Laws  18S2,  provides  that 
of  always  keeping  the  sidewalks  * 
on  or  adjacfflt  to  the  lots  and  premi 
any  person,  in  safe  condition  and  go 
pair,  Is  hereby  expressly  enjoined  ar 
posed  upon  all  owners  or  occupants  o 
lota  and  premises,"  and  tbe  preceding  s 
provides  that  "In  case  of  any  injury  oi 
age  by  reason  of  Insufficient,  defect! 
dangerous  condition  of  <a)  •  •  • 
wait  •  •  •  produced  or  caused  t 
wrong,  n^Iect  of  duty,  default  or  negl 
of  any  person  or  corporation,  such  ] 
or  corporation  shall  be  primarily-  Uab 
all  damages  for  such  Injury,  in  suit  t 
recovery  thereof  by  the  person  sust 
such  damages,  and  the  city  shall  i 
liable  therefor  until  all  legal  remedlee 
hare  been  exhausted  to  collect  such  da 
from  such  person  or  corpOTatlon." 

The  evidence  tended  to  show  that  t 
jury  complained  of  was  caused  by  ti 
fectlve  condition  of  a  sidewalk  In  fr 
occupied  premises,  and  that  no  effor 
made  by  respondent  prior  to  the  corni 
ment  of  this  action,  or  at  any  time, 
cover  her  damages  of  such  occupant  < 
owner  of  such  premises.  Tbe  complal 
Indicated  by  the  statement  was  ban 
all  allegations  In  respect  to  llahllll7  o: 
owner  or  occupant 

Counsel  for  appellant  Insist  that  und 
circumstances  stated  the  trial  court  i 
have  sustained  the  demurrer  to  evidenc 
falling  in  tbat  should  have  granted  tt 
tion  for  a  verdict  at  the  close  of  respon 
evidence  In  chief,  and  falling  In  that  i 
have  granted  the  motion  for  a  verd 
the  close  of  all  the  evidence.  That  la  gi 
ed  on  Amos  v.  City  of  Fond  du  Li 
Wis.  69S,  1  N.  W.  346;  Hlner,  Adi 
City  of  Fond  du  Lac,  71  Wis.  74,  38 
632;  Henker  v.  City  of  Fond  du  Li 
Wis.  616,  31  N.  W.  187;  Devine  v.  C 
Fond  du  Lac,  113  Wis.  61,  88  N.  W. 
Gordon  v.  Sullivan,  116  Wis.  543,  93  : 
457.  On  the  other  hand  counsel  for  re! 
ent  argue  that  the  provisions  of  tbe  cl 
referred  to  are  ratlrely  xulike  those  1 
charter  of  the  city  of  Fond  du  Lac; 
they  are  in  all  essential  particulars  like 
in  the  charter  of  the  of  Oreen  Ba; 
in  that  of  tile  ctty  of  Janesvllle,  which 
been  held  to  permit  of  ^wdng  the 
liability  In  a  case  like  tbls  without  ref< 
to  any  liability  of  tbe  owner  or  occupi 
the  premises  in  ftont  of  which  tbe  i 
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occurred.  Toutloff  v.  City  of  Greeu  Bay,  91 
Wis.  490,  65  N.  W.  168 ;  Selleck  v.  Tallman. 
03  Wis.  246,  67  N.  W.  86. 

In  tlie  Greoi  Bay  c&artw  the  only  pro- 
visions bearing  on  the  subject  here  were: 
First,  one  giving  the  city  fall  authority  to 
control  and  repair  the  sidewalks.  Subdlvl- 
slom  40,  S  3,  subc.  4.  chapter  169.  p.  622, 
Laws  1882.  Second,  one  whereby  the  ex- 
pense of  keeping  sidewalks  in  repair  was 
made  chargeable  to  abutting  lots,  and  the 
duty  of  keying  the  sidewalks  in  a  safe 
condition  and  good  repair  was  enjoined  upon 
the  owners  or  occupants  of  lots.  Section  6, 
Bubc  6.  Third,  one  making  It  the  duty  of 
the  street  superintendent  to  inspect  the  walks 
from  time  to  time  as  needed,  and  properly 
repair  all  defects  not  requiring  an  outlay 
exceeding  $5,  in  any  one  instance,  and  In 
other  circumstances  to  make  the  repairs  in 
case  of  the  owner  of  the  lot  neglecting  to 
make  them  within  twenty-four  hours  after 
being  notified  so  to  do,  the  expense  in  any 
case  being  chargeable  against  the  lot.  Sec- 
tion 7  of  said  subcbapt^  6.  The  court  reached 
the  conclusion  that  the  tlablH^  of  the  lot 
owner  was  to  the  city  only,  and  merely  to 
repair  the  walk  when  ordered  to  do  so  or 
to  pay  the  expenses  thereof.  There  was  no 
expreeslon  In  the  charter  aoywbere,  In  terms 
or  In  effect,  that  be  should  be  liable  pri- 
marily or  otherwise  directly  to  a  traveler 
Injured  by  a  want  of  repair  of  the  walk. 

In  the  Janesville  cba,rter  considered  in 
Selleck  T.  Tallman,  supra,  there  were  pro- 
visions. In  effect,  as  It  was  said,  the  same 
as  In  the  Green  Bay  charter.  The  city  was 
given  absolute  control  over  the  streets  with 
power  to  Improve  the  same  for  public  use, 
bat  as  to  the  making  of  sidewalks  only  nt 
the  expense  of  the  owners  of  abutting  lots. 
Section  1,  subc.  7.  c.  221,  p.  740,  Laws  1882, 
and  subdivision  4,  {  23.  The  duty,  in  case 
of  tbe  conatractlon  of  a  sidewalk  of  making 
It  reasonably  safe  and  suitable  for  public 
travel  and  keeping  It  In  sucb  condition,  was 
Imposed  on  the  dty  by  section  1339,  Rev. 
BL  1898.  unaffected  by  any  charter  provision, 
since  there  was  nothing  therein  creating  such 
duty  nor  any  inconsistent  with  tbe  genera) 
law.  SIttredge  v.  City  of  Milwaukee,  26 
Wis.  46;  Harper  v.  City  of  Milwaukee,  80 
Wis.  860;  City  of  Rlpon  v.  Bittel,  30  Wis. 
614-«17;  Hlncks  T.  City  of  Milwaukee.  46 
Wis.  559-667,  1  N.  W.  230,  82  Am.  Rep.  735 ; 
Huston  V.  City  of  Fort  Atkinson,  56  Wis. 
850,  14  N.  W.  444.  Those  cases  show  clearly 
that  it  has  not,  since  the  Inception  of  our 
system  oi  statutory  liability  of  municipali- 
ties for  reasonably  safe  condition  for  public 
use  of  streets  and  sidewalks,  been  supposed 
to  l>e  necessary  to  search  a  city  charter  in 
any  case  to  discover  whether  such  liability 
was  Imposed  thereby  or  not  Charter  pro- 
visions In  respect  to  tbe  matter  have  been 
examined  only  to  discover  wbetiia  tbe  gen- 
eral law  on  the  subject  In  any  parttcalar 
was  modified  or  repealed. 
lOSN.W.— «S 


On  the  subject  of  liability  of  lot  owners 
for  damages  as  regards  sidewalks  subchapter 
12,  {  19.  c.  221.  p.  783,  afoiesald  provided.  It 
not  repealed,  as  follows: 

"Whenever  any  injury  shall  happen  to 
persons  or  property  In  said  city,  by  reason 
of  any  defect  In  any  street,  sidewalk,  alley 
or  public  ground,  or  from  any  other  cause 
for  which  the  said  city  would  be  liable,  and 
such  defect  or  other  cause  of  such  injury 
shall  arise  from  or  be  produced  the 
wrcmg.  default  or  negligence  of  any  person 
or  oorporation  other  than  said  city,  such  per- 
son or  coriKMratlon,  so  guilty  of  such  wrong, 
default  or  negligence,  shail  be  primarily 
]lable  for  all  damages  for  such  injury,  and 
the  said  city  shall  not  be  liable  therefor 
until  after  all  legal  remedies  shall  have  been 
exhausted  to  collect  sucb  damages  from 
BDCh  persiHi  or  corporation." 

By  aub^TlBl(m8  4,  6»  c.  102,  246,  Laws 
1889,  amending  sectlim  1,  aabc.  7,  aforesaid, 
there  was  Imposed  on  lot  owners  tbe  duty  of 
repairing  sidewalks  in  front  of  the^  premises 
more  speclflcaliy  than  before,  this  language 
being  used:  "It  ataall  be  the  duty  of  tbe 
owner  or  owners  of  each  lot  or  parcel  of 
land  abotUng  vpan  any  street  TitUn  the 
dty  to  *  *  *  keep  in  repair,  at  bis  or 
their  own  ezprase^  a  standard  sUewalk  In 
front  of  aaid  lot  or  parcel  of  land,  and  If 
no  standard  sidewalk  shiU]  have  been  fixed 
for  said  street,  or  that  part  thoreof ,  where 
tbe  land  of  aacb  owner  or  owners  Is  situated, 
then  such  a  good  and  snfflcieiit  sidewalk  as 
shall  be  approved  tbe  street  commissioner. 
Whenever  tb»  owner  or  owners  of  any  lot 
or  parcel  of  land  abntting  up<m  any  street 
shall  Call  or  neglect  to  *  *  '  *  keep  sncb 
sidewalk  In  good  and  proper  repair,"  the 
same  may  be  done  by  the  city  at  his  ex- 
pense, tbB  manner  of  doing  the  same  and  en- 
forcing the  liability  for  such  expense  being 
particularly  pointed  out  Taking  all  of  the 
provisions  of  the  charter  together,  It  was 
said  In  Selleck  v.  Tallman,  supra,  that  they 
1^  the  city  absolutely  liable  under  tbe 
general  statute  for  reasonable  safety  of  Its 
sidewalks,  and  made  lot  owners  absolutely 
liable  to  tbe  city  to  execute  its  duty  to  re- 
pair such  walks,  or  reimburse  It  for  the  ex- 
penses thereof.  As  reasoned  In  Toutloff  v. 
City  of  Green  Bay,  It  was  held  that  the 
policy  of  the  Legislature  had  been  so  long 
and  firmly  entrenched  In  our  system  to  make 
municipalities  liable  primarily  and  directly 
to  sufferers  from  the  failure  to  keep  the 
public  ways  In  a  reasonably  safe  condition 
for  public  travel,  that  nothing  short  of  some 
unmistakable  repeal  of  the  statute  on  the 
subject  could  reasonably  be  deemed  to  have 
been  intended  for  that  effect 

Taking  the  amended  provisions  of  the  law 
of  1889  with  section  19  of  the  Janesville 
charter,  which  we  have  quoted,  by  them- 
selves, they  seemed  to  exempt  the  dty  from 
any  primary  liability  for  Injuries  caossA 
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by  defective  sidewalks,  but  wben  to  reach 
ttiat  condiialoii  It  was  necessary  to  h<M 
tbat  section  1380,  Uev.  Bt  1898,  was  repeal- 
ed, as  r^rds  slTlng  bijnred  perstms  any 
direct  reme^  against  tbe  dty,  tlie  rale 
came  into  t^teratton  that  statntes  slionld 
not  be  deemed  to  have  been  repealed  by 
Implication,  if  any  reasonable  construc- 
tion tbat  result  Is  aroidable.  Mason  t. 
City  of  Ashland,  98  Wis.  640-645,  74  N.  W. 
357. 

The  fact  that  section  19  of  tiie  JanesTlUe 
charter  afweaald  existed  before  there  was 
any  provision  tiiereof  imposing  a  duty  on  lot 
owners  to  rnuhr  sidewalks,  and  that  tt  was 
not  associated  In  the  amended  charter  with 
tbe  provisions  In  relation  to  the  repair  of 
streets  and  sidewalks,  the  latter  being  In 
subsection  7  relating  to  streets  and  high- 
ways, and  tiie  former  In  subchapter  12  re* 
latlng  to  miscellaneous  provisions,  raOier  re- 
pelled the  Idea  that  the  general  law  on  the 
subject  of  statutory  municipal  UaUIlty  was 
Intended  to  be  te  any  »tent  superseded. 
Such  Idea  was  further  nqwlled  by  the  settled 
policy  of  protecting  travelers  from  the  con- 
sequences of  defective  public  ways  by  tbe 
responsibility  of  the  pnbllc  corporation  con- 
trolling the  same,  and  that  to  give  in  addl- 
tlmi  the  liability  of  abutting  lot  owners  and 
compel  that  to  be  exhausted  before  resort- 
ing to  municipal  liability,  histead  of  giving 
additional  protection  to  th6  traveling  public 
impaired  the  protection  theretofore  existing. 
TouUoff  V.  City  of  Great  Bay,  supra.  Such 
idea  was  furthw  repelled  by  the  fact  that, 
Willie  the  duty  of  lot  owners  to  repair  side- 
walks was  of  no  snlntantlal  benefit  to  the 
pnbllc  over  th&t  secured  to  than  under  the 
general  statutes,  It  was  of  great  benefit  to 
the  monlc^ality,  in  that  all  the  expenses 
of  ms  Icing  the  repairs  was  entirely  shifted 
from  It  to  tbe  lot  owner.  Looking  at  the 
words  of  section  19.— which  are  precisely  the 
same  as  section  28,  subc  12,  of  appellant^s 
cbarter,  making  the  llaUUty  as  between  the 
injured  person  and  the  owner  of  the  lot  abut- 
ting on  the  street  where  the  Injury  occurred 
primary  "Whenever  any  injury  shall  hap- 
pen *  *  *  by  reason  of  any  defect 
*  *  *  for  which  the  dty  would  be  liable, 
and  Budi  defect  or  other  cause  of  such  in- 
Jury  shall  arise  from  or  be  produced  by  tbe 
wrong,  default  or  negligence  of  any  person 
or  corporation  ottier  Uum  said  city,  such 
person  or  corporation  •  •  •  shall  be 
primarily  liable.** — It  seemed  reasonable  In 
dedding  the  Selleck  Case  to  conclude  that 
they  referred  not  to  statutory  Uablll^.  but 
to  liaUll^  for  the  reaulte  of  active  wrong- 
d(^ng,  such  as  would  render  the  municipality 
liable  Independently  of  the  statote. — those 
liabilities  which  rest  upon  a  city  tbe  same 
as  on  an  Individual  upon  common-law  prin- 
ciples: such  as  are  referred  to  In  Hlncks  v. 
City  of  Milwaukee.  46  Wis.  559,  1  N.  W.  280, 
82  Am.  Bep.  735;  Hughes  v.  City  of  Fond 
du  Lac,  78  Wis.  880.  41  N.  W.  407,  and 


similar  cases,  la  that  the  oourt  followed 
numerous  dedslona  whoe  ttw  same  or  simi- 
lar language  was  .construed. 

In  the  UrMt  case  dted  tbe  language  tmder 
ctmsidoratim  was  this:  "Whenever  any  in- 
jury shall  hwpen  to  penons  or  ivoperty  In 
the  said  city  of  Milwaukee,  by  reason  of 
any  defect  Incumbrance  on  any  •  •  • 
sidewalk  *  *  *  or  from  any  other  cause 
for  which  the  aaSA  dty  would  be  liable,  and 
such  defect;  *  *  *  or  otiier  cause  of  sutdi 
injury  shall  arise  firom  or  be  produced 
by  the  wrong,  default  or  negligence  of  any 
person  or  corporation,  audi  person  or  cor^ 
poratton  so  gollly  of  such  wrong,  default  co- 
negligence^  shall  be  primarily  llaUe  for  mil 
damages  for  such  Injury;  and  the  dty  shall 
not  be  liable  therefor  until  after  all  legal 
remedies  shall  have  been  a:bau8ted  to  col- 
lect such  damages  firom  such  person  or  cor- 
poration.^ That  language  in  the  Milwaukee 
charta*  Is  probably  the  parent  of  the  similar 
provision  in  appellant's  and  in  many  otb^ 
charters  In  this  state.  It  was  Incorporated 
into  the  charter  of  the  dty  of  Sheboygan,  and 
thus  construed  to  Raymond  v.  City  of  She- 
boygan, 70  Wle.  818.  86  N.  W.  640:  *Tbe 
very  obvious  intoit  and  meaning  of  this  pro- 
vision is  to  require  ttie  injured  party  first  to 
exhaust  all  legal  ronedles  to  collect  his 
damages  from  the  wroiv'^loer  or  person  caus- 
ing the  defOct  •  •  •  before  tbe  Uabllity 
of  the  dty  shall  be  enforced.  *  *  *  It 
was  intended  to  relieve  tbe  dty,  as  fax  aa 
possible  with  Justice  to  ttie  Injured  par^, 
from  liability  for  injuries  occasioned  by  ob- 
stnictloDB  unlawful^  placed  In  its  streeto  br 
pttsons  for  whose  acta  It  was  not  directly 
responsible,  and  tbat  wboiever  the  person 
injured  can,  by  use  of  the  remedies  furnished 
him  by  the  law,  recover  his  damages  of  tbe 
party  primarily  to  fault,  thoefore  [vlmarlly 
liable,'  he  must  do  so  before  resnthig  to  Us 
remedy  agatost  the  dty." 

Much  confusion  exlste  to  falling  to  dlflw- 
entlate  between  those  circumstances  wh^e 
the  liability  of  the  dty  was  wholly  statutory 
and  the  <»ily  one  to  be  resorted  to,  and  the 
drcumstances  where  the  city  was  liable  by- 
statute  and  upon  common-law  prlndples  as 
well,  or  upon  the  latter  only,  and  there  was 
also  liability  upon  common-law  prlndples  of 
a  private  person,  giving  tbe  Injured  party, 
to  the  absence  of  aiv  stotutory  regulatiim,  an 
absolute  dmlce  of  remedies  or  the  rls^t  to 
enforce  both  liabilities  to  one  action.  As  to 
the  lattw  such  charter  provldona  aa  those 
we  have  under  consideration  do  dot  create 
a  right  or  give  a  remedy  for  Ito  oitorcement. 
Tb^  merely  regulate  the  aam^  svovidlng 
that  the  me  primarily  to  blame  shall  be 
primarily  called  to  account 

The  method  of  ai^roacb  adopted  when  thin 
question  was  at  first  presented  how  for  ad- 
judication was  to  cMm  that  dnce  tbe  dty 
charter  imposed  upm  lot  ownws  the  duty  to 
repair,  tbe  prindple  should  apply  that  where 
the  law  Imposes  a  vedflc  duly  upon  one 


Digitized  by 


HAY  T.  CITY  OF  BARABOO. 


659 


person  for  the  benefit  of  another  an  action 
will  lie  In  favor  of  that  other  against  that 
one,  In  case  of  there  being  damage  1^  failure 
of  smdi  perwm  In  the  perfmmance  of  such 
doty.  But  the  premises  upon  which  the  role 
was  Invoked  were  found  wanttn^  In  that  the 
duty  to  repair  waa  not  Imposed  on  the  lot 
owner  for  the  benefit  of  traveleri,  but  In 
the  Eld  of  the  execution  by  the  dtr  of  Its 
duty  created  hj  general  Uw  or  Its  charter, 
or  both. 

Ttmilng  to  the  cases  upon  which  counsel 
for  appellant  rely,  we  can  readily  see  why 
the  constmctlon  adopted  aa  to  charter  pro- 
Tlsiona,  such  aa  those  In  qnesttan,  could 
not  Kpj/iy  to  the  cbartor  of  the  city  of  Fond 
dn  Laa  In  the  latter  the  Leglslatiire  In 
unmtetakable  langoace  not  only  Imposed  upon 
lot  owners  the  duty  to  rqiair  sidewalks  In 
front  of  their  premises  for  the  beieflt  of 
travelers,  but  ex  Industrla  construed  Its  enact- 
moit  Reading  tbe  Banguage  of  sections  1,  2, 
anba  18,  c.  IK!,  page  486,  Laws  1883,— the 
Food  du  Lac  charterr-4ogether  we  have  this. 
In  case  of  injury  or  dami^  happening  to 
any  one  by  reason  of  insufficiency  of  a 
sidewalk:  "Vtrery  owner  of  any  lot,  pfut  of 
lot,  or  parcel  of  land.  In  said  dty  •  *  * 
In  front  of,  ot  adjoining,  which  tiiere  shall 
have  been  or  diall  hereafter  be  placed 

•  •  •  aqy  walk,  or  sidewalk,  •  •  • 
shall  at  all  times  keep  and  maintain  said 
walk  or  sidewalk,  •  •  *  in  a  saftt,  conven- 
ient and  efEective  condltiim,  for  the  use  of  any 
perwm  tx  persons  desirous  to  walk  thereon; 
and  Koy  person  who  may  have  been  or  shall 
bereafter  be  Injured  by  reason  of  the  unsafe 
or  defective  condition  of  such  walk,  or  side- 
walk, shall  have  the  right  to  maintain  an 
action  *  •  •  against  such  owner  •  •  * 
for  all  damages  or  Injury  of  every  nature, 
resulting  to  such  pmtm  *  *  *  by  reason 
of  the  neglect  of  such  ownw.  *  *  *  It  Is 
b««by  declared  to  be  tbe  true  meaning  and 
Intent  of  this  act,  *  *  *  that  the  said 
dty  of  Pond  du  Lac,  shall  not,  In  any  case, 
be  liable  to  any  person  or  persons,  for  dam- 
ages resulting  from  the  defective,  unsafe  or 
dangerous  condition  of  any  walk  or  sidewalk, 

•  •  ♦  and  the  only  cause  of  action  to 
which  the  said  ctty  of  Fond  dn  Lac  shall  be 
liable,  or  which  shall  be  maintained  in  any 
court  against  said  city,  in  connection  with,  or 
relation  to  damages  resulting  from  failure  to 
ke^  tbe  walks  or  sidewalks  in  said  city,  in 
a  eaf^  •  «  •  condition,  shall  be  by  rea- 
son of  the  failure  of  any  person  or  persona  to 
collect  a  Jndgmmt  recovered  against  such 
owner,  or  owners,  •  •  ♦  for  any  such 
damages,  resulting  from  sndi  injuries,  as 
hereinbefore  stated."  Thus  it  will  be  seen 
that  tbe  Legislature  unmistakably  created  a 
private  liability  where  one  did  not  previously 
exist,  and  made  it  tbe  sole  resort  of  the 
Injured  party,  until  such  time  as  it  should 
be  established  that  without  liability  of  the 
dty  also,  he  inmld  be  remediless.  The  char- 


ter gare  him  an  absolutely  new  right  and 
provided  for  its  enforcement^  special  care  be- 
ing taken  to  indicate  that  tiie  purpose  of  tbe 
enactment  was  to  displace  the  general  law 
<m  the  suhject  of  municipal  liability,  so  far 
as  Inconsistent  thovwltb. 

Tbe  foregoing  analysis  would  seem  to  dem- 
onstrate that  there  Is  no  similarity  what- 
ever between  appellant's  charter  and  tite 
charter  of  the  dty  of  Ftmd  do  Lac;  and  that 
the  formv  Is  In  all  'essential  particulars  ^ml- 
lar  to  the  charter  of  the  dty  of  Janesvllle, 
as  it  existed  at  the  time  of  tbe  decWon  In 
Selleck  v.  Tallman.  supra.  It  follows  that, 
subject  to  tbe  provisions  of  law  requisite  to 
perfect,  and  the  provisions  for  the  enforce- 
ment of  it,  tbe  liability  in  this  case  was  iwl- 
marlly  and  exdustvely  against  the  dty. 

It  is  a  verity  Ut  tbe  case  that  ivpellant 
adopted  parts  of  the  general  charter  law, 
as  stated  In  tbe  answer,  prior  to  the  happen- 
ing of  the  Injury.  Before  such  adoption  tbe 
charter  system  for  the  enforcement  of  all 
liabilities  of  the  dty  of  a  contractual  na- 
ture, with  some  slight  exertions  was  on- 
bodled  In  sections  &-8,  subc  5,  c  21,  pages 
43,  44,  Laws  1882.  They  provided:  First, 
for  the  allowance  by  tbe  common  council  of 
such  a  claim  only  upon  its  presentation  to 
such  council  pn^Krly  Itemlaed  and  verified 
by  tbe  owner,  or  some  person  In  bis  bdialf. 
Second,  In  case  of  disallowance  of  the  dalm, 
for  further  prosecution  of  tbe  matter  (Wly 
by  appeal  to  the  circuit  court  from  such  dis- 
allowance. Third,  for  the  entry  of  the  ap- 
peal, upon  the  papers  being  duly  transmitted 
to  the  clerk  of  the  circuit  court,  and  trial  of 
the  matter  as  In  case  of  an  action  appealed 
from  Justice  court  Fourth,  that  action  on 
any  claim  against  the  dty,  with  certain  ex* 
cepttons  not  referring  to  such  liabilities  aa 
the  one  Involved  here,  other  than  as  Indicat- 
ed, was  prohibited;  and  the  determination 
of  the  council -was  made  conclusive  and  a 
perpetual  bar  to  any  proceedings  to  recover 
thereon.  In  the  absence  of  an  appeal  being 
taken  within  the  time  and  in  the  manner 
pointed  out,  save  only  a  remedy  toy  action 
commenced  in  the  ordinary  way  was  pre- 
served in  case  of  a  refusal  by  the  council  to 
act  in  tbe  matter  upon  the  claim  being  prop- 
ec\y  presented  therefor.  The  ordinary  method 
of  enforcing  liabilities  of  a  tortious  character 
was  left  unaffected  by  the  charter,  but  the 
right  to  the  ordinary  remedy  was  limited  by 
section  28.  snbd.  12,  of  the  charter  In  these 
words:  "No  action  In  tort  shall  lie  or  be 
maintained  against  the  city  of  Baraboo.  un- 
less a  statement  in  writing,  signed  by  the 
person  Injured  or  claiming  to  be  Injured,  of 
the  wrong  and  the  circumstances  thereof,  and 
the  amount  of  damages  claimed,  shall  be 
presented  to  the  common  conndl  within  nine- 
ty days  after  the  occurring  or  bappenli^  of 
the  tort  alleged." 

The  allegations  of  the  complaint  as  to  non- 
performance of  the  condition  mentioned  were 
eetabllsbed  by  the  evidence.  Counsel  fbr  ap- 
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pellant  Insisted  upon  tbe  trial,  and  still  in- 
alsts,  that  sucb  nonperformance  extinguished 
whatever  right  respondent  had  against  the 
city,  the  same  as  the  operation  of  any  fall 
limitation  period  set  by  law  for  tbe  enforce- 
ment of  any  rlgbt  by  a  Judicial  remedy,  ex- 
tlngulsbea  such  right  Respondent's  counsel 
contOMlB  that  said  section  26  was  reeled  by 
tbe  adoption  of  tlie  gmeral  charter  system 
for  tbe  enforcement  of  munldpal  liabilities. 
If  tbe  former  are  right  a  Terdlct  of  no  cause 
of  action  BhoQld  have  been  dlncMl  In  ap* 
pellant'a  favw. 

It  Is  not  claimed  that  thex9  was  any  repeal 
of  the  limitation  clause  of  tbe  special  charter 
other  than  by  Implication.  The  adoption  pro- 
ceedings ezpnssly  made  tbose  parts  of  the 
general  charter  law  relating  to  the  enforce- 
moit  of  mimlclpal  liabilities  as  tbey  existed 
In  March  1888,  a  part  of  tbe  special  charter. 
In  lien  of  the  tjvtem  therein  for  tbe  enforce- 
ment of  all  daims  of  a  contractnal  nature. 
Sections  6-8,  before  rrferred  to.  The  gen- 
eral charter  system  was  then  embodied  In 
section  IIS,  c  820,  p.  886,  Laws  1889,  as 
amended  by  section  27,  c  812,  p.  58S.  Laws 
1888,  and  secttont  BO,  90,  p.  387.  of  said  dwp- 
ter  826.  In  Its  entirety  It  prorlded  as  the 
only  means  fOr  «ifOndng  any  claim  or  de- 
mand of  any  kind  or  diaracter  against  a  city, 
presratathm  th«eof  to  tbe  common  conndl 
for  allowance,  and  In  ease  of  adrorae  action, 
or  failure  to  pass  npon  tbe  matter  at  all 
within  60  days  after  sodi  presentation  an  ap- 
peal to  the  drcoit  court  within  the  time  and 
In  the  manner  spedHed.  Blxin^ss  or  coo- 
stmctlTe  disallowance  of  tbe  claim,  and  fal^ 
ure  to  Invoke  efficiently  su(A  appeal  remedy, 
rmdered  sucb  disallowance  flnal  and  oondu- 
slve  and  a  bar  to  any  action  in  any  court  In 
respect  thereto. 

It  is  suf^ested  that  those  parts  of  the  gm- 
eral  charter  law,  adopted  as  stated,  were 
changed  by  the  revisioo  of  1886,  and  that  sec- 
tion 68  of  the  general  chartor  was  subse- 
quently changed  by  cliapter  127,  p.  195,  tit  the 
Laws  of  1889.  We  do  not  deem  It  necessary 
to  dlscoBS.  that  matter.  Tbe  parts  adopted 
were  at  ttie  time  of  odtq^tlim  to  the  ^ect 
we  have  Indicated.  Notwithstanding  any 
changes  which  subsequently  occurred  tb^ 
wwe  tbe  same  in  every  essratlal  particular 
at  the  time  of  the  occurrence  complained  of 
OS  when  adopted.  They  are  Included  in  sub- 
sections 68-60.  }  826,  Rev.  St  1896,  as 
amended  by  chapter  127,  p.  186,  Laws  1689. 
That  tbe  change  In  the  special  charter 
entirely  superseded  that  part  thereof  con- 
tained in  said  sections  6-6,  as  to  the  enforce- 
ment of  claims  of  a  contractual  character, 
and  also  the  ordinary  remedy  (or  the  enforce- 
ment of  actions  of  a  tortious  cliaractw,  there 
can  be  no  reasonable  doubt  Sheel  v.  City  at 
Appleton.  48  Wis.  126,  5  N.  W.  27;  Mason 
V.  City  of  Asbland,  supra;  Watson  v.  City 
of  Appleton,  62  Wis.  267,  22  N.  W.  475 ;  Koch 
V.  City  of  Ashland,  83  Wis.  861,  53  N.  W.  674; 
Telford  V.  City  of  Ashland,  100  Wis.  238, 
76  N.  W.  1006;  Qutta  Percha  &  Robber  Mfg. 


Co.  V.  City  of  Ashland,  100  Wis.  232,  75  N. 
1007;  Seegar  v.  City  of  Ashland,  101  Wis. ! 
77  N.  W.  880;  Morgan  v.  City  of  Rhineland 
106  Wis.  138,  81  N.  W.  1S2.  Tbe  langui 
of  section  58  of  the  general  charter,  as 
stood  at  tbe  time  of  tbe  happening  of  the 
Jury,  was  substantially  the  same  as  that  c 
Bldered  In  the  cited  cases,  required  evi 
claim  or  demand  of  ev^  character  what 
ever  to  be  enforced.  If  at  all,  by  inresentat 
thereof  to  tbe  common  council  for  allowai 
The  effect  of  the  adoption  of  audi  sect 
as  an  amendment  to  the  special  tbarttr  \ 
to  make  all  subsequent  changes  In  such  f 
tlon  modiflcatlonB  of  the  special  charts 
cordingly.  Tbe  necessary  dfect  of  adopt 
a  part  of  the  general  charter  by  a  dty  ex 
Ing  under  a  special  charter  Is  to  place  si 
dty  iffo  tanto  under  tbe  general  law  as 
same  may  be  trom  time  to  time  chang 
That  predae  point  bos  not  tux^toee  tx 
dedded,  but  the  same  seems  to  be  too  cl 
for  reasonable  controversy. 

We  are  unable  to  discover  In  tbe  orgnm 
of  counsd  for  respondent  or  otherwise^  i 
effldent  answer  to  tbe  omtentlon  of  cout 
tar  appellant  that  the  llmltatlmi  clause 
aivellanf  a  diarter,  as  to  the  prosecution 
actions  of  this  sort,  as  It  existed  prior 
the  adoption  of  the  general  charter  pr< 
slons,  was  not  changed  thereby. 

As  before  suggested,  there  was  no  expt 
r^»eal,  except  of  sections  6-^  before  refer 
to.  Implied  repeals  are  never  favoi 
Every  rule  of  construction  Is  to  be  appl 
without  ^ciently  harmonizing  provisii 
seemingly  in  conflict  l>efore  holding  t 
there  is  any  irrecondlable  inconslstei 
between  them.  Mason  v.  City  of  Ashla 
supra.  It  does  not  seem  that  we  need  to 
that  far  In  this  case  because  there  is  no 
parent  conflict  to  be  dealt  with,  as  we  read 
charter  provisloos.  Section  26,  bo  be.  12,  of 
pellant's  charter  relates  wholly  to  a  subject 
tlrely  foreign  to  sections  58-00  of  tbe  gene 
chartv  law,  as  they  existed  at  the  ti 
of  tbe  Injury  in  question.  Tbe  former  ii 
limitation  upon  tbe  use  of  Judicial  remed 
for  tbe  enforcement  of  a  right — a  stat 
of  limitations  pure  and  simple.  The  lat 
Is  a  salMrtltute  for  the  ordinary  method 
invoking  Judicial  remedies  for  tbe  enfoi 
ment  of  rigbta  Tbe  ordinary  remedy 
taken  away  and  a  new  one  la  given  in  pli 
thereof,  whidi  Is  permissible.  It  is  no  mi 
inconsistent  with  the  limitation  feature  tl 
with  section  1338,  Rev.  St  1S98,  as  rega 
tbe  existence  of  a  right  of  tbe  sort  here 
volved.  The  three  together  make  this  cc 
pleto  system.  The  right  to  hold  the  c 
llaUe  upon  Ite  stetutory  obligation  to  ki 
its  sidewalks  reasonably  safe  for  put 
travel.  In  case  of  an  Injuiy  to  person  or  pr 
erty  by  a  breach  of  such  oMlgation,  is  o 
ditloned  upon  compliance  with  said  sect 
1338,  as  regards  within  fifteen  days  after  i 
happening  of  the  event  causing  the  Inju 
giving  notice  in  writing  signed  by  the  poi 
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bis  agent  or  attorney,  to  the  mayor  or  city 
clerk,  stating  the  place  where  the  damages 
occurred  and  describing  generally  the  in- 
sofficlency,  or  want  of  repair,  which  occa- 
tioned  It,  and  that  satisfaction  therefor  Is 
claimed  of  the  city.  The  r^nedy  for  vindi- 
cating the  right  when  It  shall  hare  been 
established  In  the  maimer  aforesaid,  Is  goT- 
etnai  by  the  general  charter  provisions  adopt- 
ed as  before  Indicated.  The  condition  of 
the  rl^t  to  use  such  remedy  Is  In  section 
26,  snbc.  12.  of  the  charter  prohibiting  the 
utme,  "imless  a  statement  In  writing,  signed 
by  the  person  Injured  or  claiming  to  be  In- 
jured, of  the  wrong  and  drcnmstancea 
thereof,  and  amount  of  damages  claimed, 
shall  be  presented  to  the  common  couadl 
wltiiln  ninety  days  after  the  occurring  or 
happening  of  the  tort  allegied."  As  respond- 
ent failed  to  cwnply  with  that  condition  her 
right  to  damages,  though  perfected  by  com- 
plying with  sectlim  1839,  Rer.  St  1888,  ceas- 
ed to  exist  before  she  commenced  her  ac- 
tion, so  to  speak.  In  the  only  wiv  open  to 
her  In  any  event,  presenting  her  claim  to 
the  commoQ  council  for  allowance  under  sec- 
tion 6S  of  the  genial  law.  Th«re  Is  no  man- 
ner of  escape  from  this.  One  law  la  a  con- 
dition of  the  existence  of  a  right,  another 
gives  a  new  remedy  for  the  enforcement  of 
the  right  in  place  of  the  old  one,  and  another 
operates  upon  the  remedy  and  may  extin- 
guish It  That  said  section  26  waa  intended 
as  a  limitation  upon  the  right  to  a  remedy 
Is  very  clear.  That  it  most  be  given  the 
same  force  as  is  accorded  to  other  limitation 
acts,  so  far  as  It  goes;  Is  Just  as  clear.  Any 
law  creating  a  condition  of  the  enforcement 
of  a  right '  to  be  performed  wItUn  a  flxed 
time  la  a  statute  of  Umltetiona  with  all  that 
the  term  signifies.  That  Is  Momentary.  It 
has  been  applied  In  many  cases,  notably  In 
Belyea  v.  Tomahawk  Paper  ft  Pulp  Ca,  102 
Wis.  301-806,  78  N.  W.  412,  72  Am.  St  Rqi. 
87& 

It  follows  that  the  motion  for  a  direction 
of  a  verdict  in  defendant's  favor  at  the  close 
of  the  evidenik  should  have  been  granted. 
Further  proceedings,  under  llie  circumstan- 
ces. In  the  coart  below,  other  than  such  oa 
may  be  necessoiy  for  the  dlamlssal  of  tiie 
action,  with  costs  In  fiivor  of  the.  defendant 
would  be  useleps.  As  stated  In  Muench  v. 
Heineraonn,  118  Wis.  441.  96  N.  W.  800.  In 
the  language  of  Mr.  Justice  Winslow,  "the 
substance  of  the  requirement"  as  to  proceed- 
ings In  the  trial  court  for  Judgment  for  one 
party,  when  taking  the  verdict  at  Ite  face 
tbe  Judgment  should  and  does  go  the  other 
way.  to  entitle  such  party  upon  prevailing 
on  appeal  to  a  ffirection  from  this  to  the 
lower  court  to  render  Judgment  In  his  tvrot 
"la  that  the  appellant  shall  move  for  Judg- 
ment after  the  verdict  is  In,  so  that  the 
trial  court  may  have  an  t^portunlty  to  pass 
on  the  question."  The  real  philosophy  of 
that  It  seems,  la  that  when  ope  obtatne  Judg- 
ment in  Hie  trial  court  though  upon  the 


pleadings  and  the  evidence  the  right  of  the 
matter  la  conclustrely  with  his  adversary, 
such  court  must  be  so  challenged  In  respect 
thereto  by  the  latter  to  at  least  afford  It 
ample  opportunity  to  considerately  pass  up- 
on the  matter  In  order  to  enable  the  one  ag- 
grieved to  obtain  a  direction  for  Judgment 
upon  bis  successfully  appealing  to  this  court. 
No  reason  Is  perceived  why  that  la  not  as 
fully  satlsfled  when  a  motion  Is  made  In  the 
trial  court  for  a  verdict  upon  the  pleadings 
and  evidence,  as  where  one  is  made  there- 
on for  a  Judgment  regardloa  of  the  verdict. 
In  practical  effect  the  point  tiie  court  Is  call- 
ed upon  to  decide  In  one  case  Is  the  same  as 
in  the  otiier.  The  opportunity  to  decide  the 
matter  considerately  Is  the  same  whether  tiie 
motion  is  made  before  or  after  verdict. 

Muench  V.  Helnemann,  supra,  responding  to 
the  spirit  of  the  code,  and  It  Is  believed  its 
letter  as  well,  distinctly  repudiated  the  old 
practice  that  only  the  plaintiff  can  success- 
fully Invoke  the  trial  court  for  Judgment 
notwithstanding  the  verdict  It  changed  the 
practice  theretofore  somewhat  IntrentAed 
here,  rendering  necessary  a  motion  In  such 
court  for  such  changes  In  a  verdict  rendered 
contrary  to  facte  conclusively  establlahed, 
necessary  to  make  it  harmonize  with  such 
facta,  and  on  its  face  support  a  Judgment. 
In  order  to  warrant  this  court  upon  the 
party  aggrieved  by  a  Judgment  upon  the 
erroneous  verdict  prevailing  upon  appeal. 
In  directing  the  entry  of  such  a  Judgment 
as  will  end  the  litigation.  It  held  that  a 
motion  after  verdict  was  snfUcient  to  enable 
the  court  to  imas  upon  the  matter,  which 
satisfied  all  reasonable  requirements,  leav- 
ing the  erroneous  verdict,  or  any  verdict 
as  without  necessary  significance.  It  brush- 
ed away,  so  to  speak,  all  mere  forms,  wbeth- 
er  of  the  ancient  or  modern  practice,  be- 
cause the  basic  reasons  tiierefor  are  only 
to  be  found,  as  was  said,  "In  finespun  dls- 
ttnetions,  more  fanciful  than  oonvlncli:^,"  and 
anchored  firmly  to  tiie  substance  of  things 
rather  than  to  mere  shadows  and  useless 
forms.  It  would  seem  that  the  advanced 
position  so  token  logically  warrants  us  In 
holding,  if  it  does  not  require  us  to  do  so, 
that  upon  a  recovery  here,  the  prevailing 
party,  having  In  the  court  below  made  a  mo- 
tion for  the  disposition  of  the  cause  In  his 
favor  by  the  direction  of  a  verdict  thus 
affording  such  court  full  opportunity  to  pass 
upon  the  very  matter  presented  here,  the 
cause  may  be  remanded  for  the  Judgment 
which  would  necessarily  have  resulted  from 
the  granting  of  such  motion,  when  It  con- 
clusively appears  that  In  no  event  could  a 
new  trial  otherwise  result.  That  would  be 
strictly  within  the  letter  of  section  8071. 
Rev.  St  1898,  providing  that  upon  a  reversal 
here  a  cause  may  be  remanded  for  a  new 
trial  "If  proper  and  necessary,"  and  strictly 
In  harmony  with  the  fact  that  our  system 
is  governed  by  the  Code,  and  the  practice 
not  Inconsistent  therewith,  whjch  this  JMurt 
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under  its  Inherent  and  statutory  power,  sees 
fit  to  estabUfib. 

The  Judgment  1b  reTersed,  and  tbe  cause 
remanded,  with  directions  to  enter  judgment 
dtsmlSBlng  the  action,  with  costs  In  favor  of 
defendant 


SMITH  T.  THBWALT. 
(Supreme  Ooart  of  Wisconsin.  Not.  14,  1905.) 

JUDOMEniV--OFFEB     OF    JtTDG  ME  NT— ACCEPT- 
ANCE. 

Under  Rev.  St.  1898,  S  2788,  providing 
that,  if  plaintiff  accepts  defendant's  offer  of 
judgment  and  gives  notice  thereof  in  writing 
before  trial  within  10  days,  he  may  file  the 
summons,  complaint,  and  offer,  and  the  clerk 
mufit  tliereupon  enter  judgment  accordlnglr, 
and  that,  if  notice  of  acceptance  be  not  given, 
the  offer  Is  to  be  withdrawn  and  cannot  be 
given  as  evidence  or  mentioned  on  tbe  trial, 
failure  of  plaintiff  to  give  notice  of  acceptance 
until  several  months  after  tbe  offer  was  a  re- 
jection of  the  offer,  preventing  a  subsequent  en- 
try of  judgment  thereon. 

(Ed.  Note. — For  eases  in  point,  see  vol.  80, 
Gent.  Dig.  Judgment.  1 185.} 

Appeal  from  Circuit  Court  Winnebago 
County;  Geo.  W.  Burnell,  Judge. 

Action  by  W.  E.  Smith  against  W.  B. 
Thewalt  From  a  ju<^ment  for  plalntltF,  de- 
fendant appeals.  Reversed. 

This  action  was  commenced  March  29, 
1904,  to  recover  damages  for  tbe  conversiou 
of  certain  personal  property  of  the  allied 
value  of  $300.  The  defendant  answered  by 
way  of  admissions,  denials,  and  counter  alle- 
gations. April  20.  1904,  the  defendant,  by 
his  attorneys,  served  upon  the  plaintiff's  at- 
torneys an  otter  in  writing  to  allow  judg- 
ment to  be  taken  against  him  In  this  action 
for  the  sum  of  $15,  with  costs.  December 
6,  1904,  the  plaintiff,  by  his  attorneys,  served 
written  notice  on  the  defendant's  attorneys 
to  the  effect  that  he  thereby  accepted  the 
offer  and  tender  of  Judgment  made  In  this 
action  April  20,  1904,  for  f  IS,  together  with 
costs.  Thereupon  and  on  January  7,  1905, 
on  application  of  tbe  plalntifr's  attorneys, 
it  was  ordered  by  the  court  that  Judgment 
be  entered  therein  In  favor  of  the  plaintiff 
and  against  the  defendant  in  accordance  with 
the  defendant's  offer  of  Judgment  and  the 
plaintiff's  acceptance  thereof  as  provided  by 
law.  Pursuant  to  such  order  Judgment  was 
entered  therein  In  favor  of  the  plaintiff  and 
against  tbe  defendant  for  $16  damages  and 
$5.00  costs.  From  that  Judgment  the  defend- 
ant brlnge  this  appeal. 

Phllllpa  <&  Hicks,  for  appellant  Eiaton 
&  Eaton,  for  respondent 

CASSODAT,  C.  J.  (after  stating  the  facts). 
The  entry  of  the  Judgment  is  sought  to  be 
justified  by  the  statute.  Section  2789,  Rev. 
St  1898.  It  Is  conceded  that  about  the  time 
tbe  defendant  was  required  to  answer,  he 


served  "upon  the  plaintiff  an  offer.  In  writ- 
ing, to  allow  judgment  to  be  taken  against 
him  for  tbe  sum  *  •  •  therein  ei];>ecifled, 
with  costs,"  as  prescribed  in  the  first  clause 
of  that  section.  It  Is,  moreover,  conceded 
that  tbe  plaintiff  did  not  accept  of  such  offer 
until  7%  months  afterwards.  The  defend- 
ant claims  that  as  the  plaintiff  failed  to  "ac- 
cept tbe  offer  and  give  notice  thereof  In 
writing,  •  •  ♦  within  ten  days,"  after 
the  offer  was  made,  he  must  be  "deemed" 
to  have  "withdrawn"  the  offer;  and  hence 
that  the  order  for  judgment  was  made  with- 
out authority  of  law.  This  claim  is  based 
upon  tbe  portion  of  the  section  which  de- 
clares that:  "If  the  plaintiff  accepts  the 
offer  and  give  notice  thereof  In  writing,  t>e- 
fore  trial,  within  ten  days,  be  may  file  the 
summons,  complaint  and  offer,  with  an  affi- 
davit of  service  of  the  notice  of  acceptance, 
and  the  clerk  must  thereupon  enter  Judg- 
ment accordingly.  If  notice  of  acceptance 
be  not  given,  tbe  offer  Is  deemed  to  be  with- 
drawn and  cannot  be  given  as  evidence  nor 
mentioned  on  the  trial,  and  if  tbe  plaintiff 
fail  to  obtain  a  more  favorable  judgment  he 
cannot  recover  costs,  but  must  pay  defend- 
ant's costs  from  the  time  of  the  offer."  The 
first  portion  of  this  language  is  not  as  clear 
as  it  might  have  been,  but  the  obvious  pur- 
pose of  the  section  was  to  prevent  a  trial  and 
to  authorize  the  plaintiff  to  "enter  Judgment" 
without  trial  In  case  he  accepted  the  offer 
and  gave  notice  thereof  in  writing  within 
the  time  therein  specified.  "Of  course,  to  pre- 
vent a  trial  and  authorize  such  entry  of 
Judgment  the  acceptance,  as  well  as  the 
offer,  had  to  be  made  before  trial.  The 
acceptance  was  to  be  "within  ten  days"  aft- 
er some  other  occurrence;  and  that  other 
occurrence  was  obviously  the  defendant's 
offer  to  allow  Judgment.  This  is  made  more 
clear  by  the  last  portion  of  the  section  which 
provides,  that  "If  notice  of  acceptance  be  not 
given,  the  offer  Is  deemed  to  be  withdrawn"  : 
and  the  case  is  then  for  trial,  with  the  liabili- 
ty of  the  plaintiff  to  pay  the  "defendant's 
costs  from  the  time  of  tbe  otter,"  In  case  he 
falls  "to  obtain  a  more  favoraole  judgment" 
than  was  thus  offered.  Such  is  the  con- 
struction given  by  this  court  to  substantially 
the  same  statute  many  years  ago.  Sellers 
V.  Union  L.  Co.,  86  Wis.  S98,  401.  The  same 
construction  Is  placed  upon  tbe  section  in 
Bryant's  Wisconsin  Code  Practice,  p.  481,  S 
536.  It  is  there  said  that  the  plaintiff  "must 
give  notice  within  10  days  after  service  of 
the  offer,  or  he  Is  deemed  to  have  rejected 
It"  We  must  hold  that  the  defendant's  offer 
to  allow  judgment  was  rejected  by  tbe  plain- 
tiff several  months  before  the  plaintiff  gave 
notice  of  acceptance;  and  hence  that  the 
order  upon  which  tbe  judgment  was  entered 
was  made  without  authority  of  law. 

The  judgment  of  the  circuit  court  la  re- 
versed, and  tbe  cause  Is  remanded  tor  trial. 
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RANDALL  v.  LONSTORF  et  aL 
<Sapreme  Court  of  Wisconsin.  Nor.  -14,  1905.) 

1.  AbATCUBNT— DXPBOT  oj  Pabtixs— Waivkb. 

Objection,  in  an  action  br  a  guardian,  that 
the  cause  of  action  is  one  in  favor  of  the 
ward  aione,  and  mnst  be  prosecuted  by  her,  is 
one  in  abatement  oni;,  not  available  after  de- 
fendant h&B  pleaded  in  bar. 

2.  CoHSPiuoT— Civil  Action. 

A  civil  action  will  lie  for  damages  from  a 
conspiracy  to  prevent  plaintiff  from  performinf 
her  marital  duties,  from  living  with  her  hus- 
band, from  receiving  at  his  bands  the  sivport  to 
which  she  was  entitled,  from  obtaining  a  di- 
vorce in  her  home  jurisdiction  which  should 
fally  protect  her  rights,  and  by  reducing  her  to 
penury  to  compel  her  to  allow  her  husband  to 
obtain  a  divorce  on  false  and  fraudulent  al- 
legations in  a  foreign  Jurisdiction ;  the  con- 
spiracy being  a  criminal  one,  under  Rev.  St 
1898,  i  44B6a,  making  it  a  crime  to  combine 
for  Uw  purpose  of  maliciously  compelling  an- 
other to  do  or  perform  any  act  against  his  will, 
or  preventing  or  hindering  another  from  doing 
or  performing  any  lawful  act,  and  the  object 
sought,  the  breaching  of  the  marriage  contract 
and  the  desertion  or  the  wife  by  the  husband, 
leaving  her  in  destitatlon,  being  an  unlawful 
object*  bdng  declared  criminal  by  section  4687c 

Appeal  flroia  (Srcait  Court,  MUwankee 
Countr ;  Orren  T.  WUllama,  Judge. 

Action  by  John  Randall,  guardian  of  Emma 
Lonstorf,  an  Insane  parson,  against  Margaret 
LoDStorf  and  others.  From  a  Judgment  of 
dismissal,  plaintiff  appeals.  Reversed. 

This  la  a  clvl]  action  for  damages  resulting 
from  an  alleged  unlawful  conspiracy.  The 
complaint,  after  allying  the  due  appointment 
and  qualification  of  the  plaintiff  as  guardian 
of  one  Bmma  Lonstorf,  an  insane  person,  and 
the  adjudication  of  ber  insanity  on  July  10, 
1903,  alleges  In  substance  that  said  Emma 
Lonstorf  and  the  defendant  Otto  R.  Lonstorf 
were  married  July  16,  1894,  and  lived  happily 
together  several  years  In  Milwaukee;  that 
said  Otto  is  of  a  weak  and  irresolute  charac- 
ter, and  that  the  defendant  Margaret  I<onstorf 
Is  the  widow  of  one  Nicholas  Lonstorf,  de- 
ceased, and  la  a  person  of  great  wealth  and 
imperious  will,  and  Is  the  mother  of  the  other 
nine  defQpdants,  all  of  whom,  excepting  the 
defendant  Oeoi^  J.  Lonstorf,  are  dependent 
upon  her  for  support,  and  completely  subject 
to  her  wlahea;  that  shortly  after  Emma's 
marriage  with  Otto  the  other  defendants 
maliciously  conspired  together  for  the  purpose 
of  separating  said  Emma  from  Otto,  depriv- 
ing her  of  her  support  and  of  the  necessaries 
of  life,  and  Inducing  Otto  to  desert  her  and 
remain  outside  of  the  state  of  Wisconsin  and 
beyond  the  reach  of  civil  or  criminal  process 
Issuing  from  the  courts  of  said  state ;  that  In 
pursuance  of  this  conspiracy  they  afterwards 
secured  Otto's  discharge  from  various  places 
of  employment,  represented  to  him  that 
Emma  was  unfaithful  to  blm,  and  urgod  him 
to  desert  her,  furnished  him  with  large  sums 
with  which  to  travel  abroad,  and  threatened 
that  said  Margaret  would  disinherit  him,  so 
that  finally  said  Otto  Joined  the  other  defend- 
ants In  the  execution  of  aatd  unlawfol  con- 


spiracy; that  subsequent  to  the  plalntifTa 
appointment  as  guardian  all  of  the  defendants 
continued  In  the  prosecution  of  this  unlawful 
conspiracy  to  keep  the  defendant  Otto  out  of 
the  state  and  beyond  the  Jurisdiction  of  the 
courts  of  this  state,  and  to  keep  Emma  tn 
destitution,  and  to  force  her  to  permit  Otto 
to  obtain  a  divorce  In  some  foreign  Jurisdic- 
tion whore  she  could  not,  on  account  of  her 
poverty,  appear  or  protect  her  rights ;  that  lu 
pursuance  of  said  conspiracy  said  Otto  com- 
mffliced  a  divorce  action  in  the  state  of  Michi- 
gan, which  was  afterwards  dropped,  and  afto- 
Emma's  commitment  to  the  Milwaukee  Hos- 
pital for  the  Insane  commenced  a  divorce 
action  in  the  state  of  Washington  In  the 
month  of  December,  1903,  the  complaint  In 
which  action  was  verified  by  Otto  and  con- 
tained false  statements  of  fact,  and  entirely 
concealed  the  fact  of  Bnuna's  insane  condi- 
tion for  the  purpose  of  Imposing  on  said  court; 
that  the  remaining  defendants  have  assisted 
said  Otto  by  advice  and  contributions  of 
money  In  said  attempt  to  obtain  a  divorce  for 
the  purpose  of  carrying  out  said  conspiracy; 
that  said  Emma  has  now,  and  for  a  long  time 
last  past  has  had,  a  good  cause  of  action  for 
divorce  against  said  Otto  for  willful  deser- 
tion, miel  and  Inhuman  treatment,  and  fail- 
ure to  support ;  that  said  Emma  has  no  prop- 
erty, and  is  supported  at  the  Milwaukee 
County  Hospital  for  the  Insane  as  a  pauper, 
and  that  by  the  carrying  out  of  said  con- 
spiracy as  aforesaid  said  Emma  has  been  de- 
prived of  her  legal  rights  aforesaid,  to  her 
damage  In  the  sum  of  $250,000,  for  which  aum 
Judgment  is  demanded.  The  defendants,  ex- 
cept Otto,  appeared  Jointly  and  answered, 
denying  all  the  allegations  of  conspiracy. 
The  catise  came  on  for  trial,  and  a  demurrer 
ore  tenus  to  the  complaint  was  sustained,  and 
Judgment  of  dismissal  entered,  from  which 
the  plaintiff  appeals. 

Oharlea  H.  Ptallilpa  (McBlroy  &  Esctaweller, 
of  counsel),  for  appellant  Flebbig  ft  KlllUea, 
for  respondents. 

WINSLOW,  J.  (after  stating  the  facts). 
While  the  right  of  the  general  guardian  to 
maintain  this  action  in  his  own  name  was  not 
challenged  In  the  trial  court,  the  query  was 
raised  Ui  this  court  whether  the  cause  of 
action.  If  any,  was  not  one  In  favor  of  the 
ward  alone,  which  must  be  prosecuted  by  her 
and  not  by  the  guardian.  Whatever  might  be 
the  conclusion  were  the  question  a  new  one.  It 
is  foreclosed  by  the  decision  In  the  case  of 
Plath  V.  Braunsdorff,  40  Wis.  107,  where  the 
exact  question  was  raised,  and  It  was  held 
that  the  objection,  went  only  to  the  compe- 
tency of  the  guardian  to  maintain  the  action, 
and,  being  In  abatement  only,  was  unavailable 
to  the  defendant  after  having  pleaded  in  bar. 

Proceeding  to  the  merits,  we  note  at  the 
outset  that  both  parties  argued  the  case  upon 
the  assumption  that.  In  order  to  sustain  the 
complaint,  it  would  or  might  be  necessary  to 
overrule  the  decision  In  the  case  of  Lonstorf 
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v.  Lonatorf,  118  VTis.  159.  95  N.  W.  961 ;  and 
we  were  strenuously  urged  upon  the  one  side 
to  reconsider  and  overrule  the  ruling  In  that 
case,  and  upon  the  other  as  strenuously  to 
adhere  to  It  We  do  not  find  it  necessary, 
however,  to  reconsider  that  decision.  That 
was  an  action  brought  by  the  deserted  wife 
against  her  mother-in-law  alone  for  the  aliena- 
tion of  the  affections  of  the  husband  and  her 
consequent  loss  of  consortium  and  support, 
and  It  was  held,  following  the  decision  in 
Duffies  T.  Duffles,  76  Wis.  374,  45  N.  W.  522, 
8  L.  R.  A.  420,  20  Am.  St  Rep.  79,  that  such 
an  action  could  not  be  maintained.  That 
ruling,  however,  by  no  means  necessarily  or 
Inferentlally  decides  this  case.  The  present 
action  Is  brought  to  recover  damages  resulting 
from  an  alleged  unlawful  conspiracy  between 
a  numb«r  of  people,  and  presents  an  entirely 
different  question.  An  actionable  conspiracy, 
as  recently  defined  by  this  court.  Is  "a  com- 
bination of  two  or  more  persons  for  the  pur- 
pose of  accomplishing  a  criminal  or  unlawful 
object  by  criminal  or  unlawful  means,  or  a 
lawful  object  by  criminal  or  unlawful  means." 
State  ex  rel.  v.  Huegln,  110  Wis.  188,  85  N.  W. 
1046,  62  L.  R.  A.  700.  In  a  criminal  prosecu- 
tion the  gist  of  the  offense  is  the  conspiracy 
Itself.  In  a  Civil  action  the  gist  of  the  action 
Is  the  damage  suffered  by  reason  of  the  con- 
spiracy. Martens  v.  Rellly  et  al..  109  Wis. 
464,  84  N.  W.  840. 

It  was  argued  by  the  respondent  that  in- 
asmuch as  this  court  had  held  that  no  action 
could  be  maintained  by  the  wife  against  a 
single  person  for  the  malicious  alienation  of 
the  husband's  affections,  no  action  could  be 
maintained  against  a  number  of  persons  for 
the  same  act  done  by  them  in  concert,  and 
it  was  said  that  the  court  had  laid  down  that 
prludple  In  the  Martens  Case  just  cited. 
While  the  language  of  the  syllabus  in  the  last- 
named  case  may  perhaps  furnish  some  ground 
for  this  contention,  examination  of  the  opin- 
ion itself  shows  that  no  such  broad  rule  was 
laid  down.  Upon  page  472  of  109  Wis.,  page 
843  of  84  N.  W.,  the  principle  decided  Is  thus 
stated:  "An  act  legal  In  Itself,  In  that  It 
does  not  offend  against  the  criminal  law, 
and  the  injuries  are  damnum  absque  Injuria, 
regardless  of  Its  violation  of  moral  stand* 
ards,  whether  such  act  be  the  one  perpetrate 
cd  or  the  means  used  to  that  end,  generally. 
If  not  the  subject  of  a  civil  action  for  dam- 
ages If  done  by  one  person,  is  not  if  done  by 
many  acting  in  concert"  It  will  be  readily 
seen  that  under  this  rule.  In  order  that  the 
concerted  act  of  many  should  create  no  civil 
liability  because  the  same  act  by  one  creates 
none,  the  act  must  be  one  which  does  not 
offend  against  the  criminal  law,  but  only 
violates  moral  standards.  Whatever  may  be 
the  holdings  In  other  jurisdictions,  this  Is 
the  extent  of  the  rule  as  adopted  In  this 
state,  as  Is  clearly  shown  by  the  discussion 
and  conclusions  reached  in  the  Hu^in  Case, 
supra,  where  the  doctrine  of  the  English  case 
of  Hnttley  t.  Slnunons,  1  Q.  B.  Dlv.  181,  was 


rejected.  So  the  question  Is,  not  whetlier 
one  person  may  alienate  the  tiusband's  affec- 
tions wlUiout  liability  to  the  wife,  but  whetb- 
tber  the  coiuplracy  of  many  to  do  that  s&me 
thing  is  a  violation  of  the  criminal  law,  and, 
if  so,  whether  damage  has  resulted  by  reason 
of  the  conspiracy. 

Turning  to  the  statute  upon  the.  subject  ot 
conspiracies,  which  was  under  consideration 
In  the  Huegln  Case,  namely  Wis.  Rev.  St 
1898,  f  4466a,  we  find  that  It  Is  thereby  made 
a  criminal  offense  for  any  two  or  more  per- 
sons to  combine  or  agree  together  "for  the 
purpose  of  willfully  or  maliciously  injuring 
another  in  his  reputation,  trade,  business  or 
profession  by  any  means  whatever,  or  for  tbe 
purpose  of  maliciously  compelling  another 
to  do  or  perform  any  act  against  bis  will  or 
preventing  or  hindering  another  from  doing 
or  performing/  any  lawful  act"  The  first 
part  of  this  section  evidently  was  Intended 
to  cover  conspiracies  against  another  In  his 
trade  or  business,  but  the  second  part  Just  as 
evidently  was  intended  to  cover  another  and 
broader  field,  namely,  conspiracies  mallclona- 
ly  intended  to  coerce  and  constrain  the  action 
of  another  by  compelling  him  to  do  that 
which  is  against  his  will,  or  to  refrain  from 
doing  any  lawful  act  which  he  desires  to  do. 
That  the  allegations  of  this  complaint  bring 
the  conspiracy  within  this  lattor  clause,  and 
thus  make  It  criminal  we  can  entertain  no 
doubt  By  these  allegations  It  appears  that 
the  defendants  maliciously  conspired  togeth- 
er to  prevent  the  plaintiff  from  performing 
her  marital  duties,  from  living  with  her  hus- 
band, from  receiving  at  his  hands  that  sup- 
port  to  which  she  was  entitled,  from  obtain- 
ing a  divorce  in  her  home  Jurisdiction  which 
should  fully  protect  her  rights,  and,  by  re- 
ducing her  to  [>enury,  compel  her  to  allow  her 
husband  to  obtain  a  divorce  upon  false  and 
fraudulent  allegations  in  a  foreign  Jurisdic- 
tion. All  these  were  unlawful  constraints 
upon  the  plaintiff's  actions  and  will,  which 
the  law  condemns.  There  can  be  no  doubt 
therefore,  that  the  conspiracy  charged  was 
a  criminal  conspiracy  within  the  statute. 
Whether  It  would  not  be  criminal  at  common 
law,  in  the  absence  of  a  statute,  we  need  not 
couBl&er. 

So  all  the  essentials  to  a  dvll  action  for 
conspiracy  are  alleged.  The  object  soT^ht 
namely,  the  breachii^  of  the  marriage  con- 
tract and  the  desertion  of  the  wife  by  the 
husband,  leaving  her  in  destitution,  was  an 
imlawful  object  within  the  meaning  of  the 
word  "unlawful"  as  defined  in  the  Martens 
Case.  Under  our  statute  (Wis.  Rev.  St 
1898,  S  45S7c)  it  was  also  a  criminal  object 
The  means  employed  were  unlawful  and 
criminal,  within  the  terms  of  section  4466a 
of  the  same  statutes.  It  Is  sufficiently  al- 
leged that  damage  followed.  There  was, 
then,  the  unlawful  and  criminal  object  the 
unlawful  and  criminal  means,  and  the  result- 
ing damage;  and  It  follows  that  a  civil  ac- 
tion Ilea,  although  tbrav  may  be  no  redress 
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for  the  Hune  Injuries  Inflicted  1^  a  ilngle 
person.  If  the  law  conlA  not  reach  and  re- 
dress SDCfa  wrongs  as  are  bere  charged,  It 
would  be  Impotent  Indeed.  No  sucb  reproach 
can  be  cast  upon  It  It  will  not  allow  con- 
spirators against  the  marriage  bond  and  the 
happiness  of  the  family  to  go  "nnwhlpt  of  jos- 
tlce**  any  more  than  it  will  allow  conspirators 
against  a  buslnMs  or  a  profession  to  escape. 

Order  rerened,  and  action  remanded,  with 
directions  to  orermle  the  demurrer  to  the 
complaint 


McCABB  V.  McOABB. 

(Supreme  Court  of  Wisconiio.  Not.  14,  1906.) 

DivoBCB— Cdstodt  of  Children. 

Under  Rev.  St.  1898,  S  2862,  anthoriiing 
the  circuit  court  to  make  proTisions  for  the 
custody  of  the  minor  childreD  of  the  parties  In 
a  divorce  Buit  and  to  determine  with  which 
of  them  the  children  shall  remain,  the  court 
had  no  pow«  to  award  the  custody  of  the  chil- 
dren to  the  hnaband,  wltti  a  pronso  that  thev 
should  he  k«>t  at  the  home  of  the  wife  s 
mother;  this  Mng  in  effect  an  award  of  their 
custody  to  the  latter,  and  not  to  one  of  the  par- 
ties. 

[Ed.  Note. — For  cases  In  point,  see  TOl.  17, 

Cent.  Dig.  Divorce,  773.] 

Appeal  frcon  Circuit  Court,  Winnebago 
■County;  Geo.  W.  Burnell,  Judge. 

Action  for  divorce  by  Carl  B.  McCabe 
against  Lillian  Clifford  McCaba  From  an 
order  modifying  a  decree  respecting  the  care 
and  custody  of  the  mlnw  cfalldr^  plaintiff 
ai^MialB.  Beversed. 

Appeal  from  an  order  modifying  a  decree 
entered  in  the  action  October  17th,  1903.  re- 
spectliv  the  care  and  custody  of  the  minor 
children  at  tiie  parties.  Tbere  were  two 
children,  Otis,  aged  nine  years,  and  Marian 
seren  years  of  age.  Custody  of  both  was 
by  the  decree  unQuallfledly  awarded  to  the 
plaintiff.  Within  one  year  thereafter  defend- 
ant petitioned  Uie  court  to  bo  change  the 
decree  as  to  reqnlra  the  chlldrm  to  reside 
with  Mrs.  N.  O.  Clifford,  defendant's  mother, 
under  sudt  regalatlona  as  to  accord  each  par- 
ent at  all  reasonable  times  opportunity  to 
visit  and  associate  with  them,  and  to  make 
such  other  modification  of  the  Judgment  In 
relatltm  to  the  children  as  might  seem  equi- 
table. The  prayer  of  the  petitions  was  sup- 
ported by  STO>m  statements  to  this  effect: 
Plaintiff  was  awarded  the  care  and  custody 
of  tiie  children  by  reason  of  a  stipulation 
made  between  the  paAles  to  the  cause  to 
ttie  ^ect  that  the  children  should  be  kept 
at  the  home  of  defendant's  mother,  plaintiff 
payiiv  |20  per  month  tor  their  care  and 
maintenance,  and  each  parent  having  the 
right  to  visit  ttiem  at  all  reasonable  times. 
Plaintiff  has  defaulted  In  that  regard  by 
falling  to  pay  the  sum  of  $30,  of  the  agreed 
months  Installmenta.  He  has  further  failed, 
in  that  August  18th,  1901,  he  visited  Mrs. 
Clifford's  home  while  under  the  Influence  of 
liquor  and  forcibly  totA:  therefrom  the  young- 


est child  conv^lng  her  to  the  house  of  his 
mother,  and  thereafter  refused  defoidant  per- 
mission to  see  such  child.  A  few  days  aft^ 
such  taking  he  commenced  Judicial  proceed- 
ings against  Mrs.  Clifford  to  obtain  posses- 
sion of  the  other  child.  He  is  insolvent  and 
customarily  squanders  the  greater  imrt  of 
his  eamli^  in  dissipation.  Mrs.  ClUCord 
is  a  suitable  person  to  bring  np  the  children. 
She  has  had  their  exclusive  care  since  their 
birth.  She  has  acquired  a  home  In  a  good 
neighborhood  In  the  city  of  Oshkosh  for  the 
express  purpose  of  providing  a  suitable  resi- 
dence for  herself  and  the  children.  Defend- 
ant earns  her  own  living.  She  Is  a  profession- 
al singer  and  makes  hw  home  with  her  moth- 
er when  not  necessarily  out  of  the  city  of  Osh- 
kosh on  professional  engagements.  She  has 
since  the  «itry  of  the  Judgment  of  divorce, 
in  the  main,  cloQied  the  children. 

Such  procedlngs  wwe  had  in  respect  to 
the  petition  that  an  order  was  entered  re- 
citing that  it  was  granted  In  the  record  and 
files  in  the  case,  the  petition  and  defendant's 
affidavit  The  affldavit  does  not  add  any- 
thing to  the  facts  set  fOrtih  in  the  petition. 
The  cwtlflcate  of  the  clerk  of  the  circuit 
court  attached  to  the  return  of  this  court 
states  that  sucb  return  contains  "the  origi- 
nal rec«dB  necessary  to  the  appeal  pur- 
suant to  rale  7^  filed  and  of  record  in 
my  office  in  the  above  entitled  cause."  The 
order  redtee  that  at  the  time  the  Judgment 
of  divorce  and  was  entered,  plaintiff  was 
glvoi  the  care  and  custody  of  the  children 
because  of  an  ureement  betwem  the  par- 
ties that  they  were  to  be  left  at  the  home 
of  Mrs.  N.  O.  Clifford,  their  grandmother, 
and  under  her  care  for  the  present,  who  had 
cared  for  them  and  nursed  them  from  birth, 
and  that  plaintiff  would  pay  f20  per  month 
fOr  their  support,  both  plalntUF  and  defend- 
ant to  have  the  right  at  all  reasonable  times 
to  see  and  visit  them ;  that  a  provision  to 
that  effect  was  omitted  from  the  Judgment 
because  at  the  time  of  its  entry  the  children 
were  residing  with  Mrs.  Clifford  under  an 
arrangement  between  her  and  the  plaintiff; 
that  the  welfare  of  the  children  will  be  beat 
promoted  by  said  arrangement  being  car- 
ried out  For  those  reasons  the  court  or- 
dered, as  follows: 

*Vrhat  the  Judgment  made  herein  on  the 
17th  Oxs  of  October.  A.  D.,  190S,  be  and  the 
same  is  her^y  modified  and  revised  as  fol- 
lows: 

First,  that  the  l^al  care  and  cuatody  of 
said  minor  children,  Otis  McCabe  and  Mulan 
McCabe,  remain  and  continue  with  the  plain- 
tiff Carl  B.  McCabe,  always  provided,  that 
the  said  plaintiff  shall  keep  both  at  the 
home  of  Mrs.  N.  O.  CUlfbrd  In  the  <Aty  of 
Oshkosh,  Wis.,  where  they  have  been  kept 
and  cared  for  since  their  birth,  for  Uie  time 
being  and  until  the  further  order  of  the  court 

Second,  that  b^lnnlng  September  1st,  1904. 
the  plaintiff  and  defendant  pay  the  sum  of 
|20,  monthly  for  the  support  and  malnten- 
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aoce  of  said  children,  eacb  paying  one-half 
of  said  stun  to  be  paid  on  or  before  the 
10th  day  of  eacb  month  to  the  said  Mrs.  N. 
G.  Clifford. 

Third,  that  both  the  plaintiff  and  defend- 
ant be  and  hereby  are  permitted  to  see  and 
visit  said  children  at  all  reasonable  times, 
take  them  out  on  suitable  occasions,  and  said 
children  shall  be  permitted  and  allowed  to 
visit  plaintiff  on  Sundays  and  holidays,  at 
sQch  suitable  and  proper  [places  as  be  may 
d^ignate,  and  at  such  other  reasonable] 
times  as  plaintiff  may  require,  such  rlslts 
are  not  to  Interfere,  however,  with  the  school 
work  of  either  of  said  children." 

The  plaintiff  appeals  from  snch  order. 

F.  v.  McManamy,  for  appellant  Bonck  & 
Hll^  and  John  F.  Klnwln,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
The  appeal  papers  treat  the  action  of  the 
circuit  court  complained  of  as  an  order. 
Whether  it  is  that  or  a  judgment  is  not  free 
from  all  doubt  The  return  of  the  clerk  does 
not  comply  with  section  3050,  Rev.  St  1898, 
as  regards  what  It  should  contain  in  case 
of  an  appeal  from  an  order.  If  it  be  such 
an  appeal  a  dismissal  thereof  would  be  re- 
quired In  the  absence  of  some  fatal  defect 
appearing  on  the  face  of  the  order  or  some 
recitals  appearing  therein  identifying  with 
reasonable  certainly  the  papers  upon  which 
It  was  based.  Glover  v.  Wells  &  Mulrooney 
Grain  Company,  93  Wis.  13,  66  N.  W.  799; 
Tenney  v.  City  of  Madison,  99  Wis.  539,  75 
N.  W.  979;  Ryan  v.  PhilippI,  108  Wis.  254, 
83  N.  W.  1103;  Milwaukee  Trust  Co.  v. 
Sherwin,  121  Wis.  468,  98  N.  W.  228,  99  N. 
W.  229. 

The  so-called  order  may  reasonably  be 
called  one  in  fact  and  will  be,  since  no 
point  on  behalf  of  respondent  was  raised  iu 
respect  to  the  matter.  It  would  be  well  for 
counsel  interested  for  an  appellant  to  see 
that  the  clerk  of  the  circuit  court  makes  bis 
return  strictly  in  accordance  with  section 
3050,  Rev.  St  1898,  taking  particular  notice 
of  the  distinction  between  the  return  to  be 
made  in  case  of  a  Judgment  and  that  in  case 
of  an  order.  The  order  here  states  that  the 
bearing  which  resulted  in  its  entry  was  on 
the  "original  records  and  all  flies  in  the  case 
as  well  as  on  the  petition  of  the  defendant 
and  her  affidavit."  A  claim  was  made  on 
the  argument  that  several  affidavits  In  the 
return  were  not  used  upon  the  motion,  and 
were  improperly  placed  on  file.  They  are 
not  Identified  by  the  order  as  having  been 
so  used  other  than  by  a  general  reference 
to  all  the  flies  In  connection  with  the  fact, 
shown  by  appropriate  indorsements,  that  they 
were  on  file  on  the  day  the  order  was  granted. 
Whether  that  sufficiently  Identifles  them  or 
not  does  not  seem  to  be  material  since  the 
order  is  fatally  defective  upon  its  face,  as 
will  be  hereafter  seen. 

Tbe  case  Is  ruled  In  favor  of  the  appellant 
by  tbe  general  doctrine  that  where  juriadic- 


tlon  in  divorce  matters  la  statutory  th 
poBSwslng  the  same  has  no  power  ezei 
In  a  divorce  action  as  recards  tbe  c 
of  minor  children  of  tbe  partiea  otbe 
tb&t  found  in  the  written  law.  Hop 
Hopkins,  89  Wis.  167.  Such  Jnrlsdlc 
lodged  in  our  circuit  courts  by  le^ 
grant  Boehler  v.  Boehler  (not  ol 
reported)  104  N.  W.  840.  The  antbo: 
to  minor  cblldren  is  ei^reBsed  In  these 
"The  court  may  make  such  further 
slons  therein  as  It  shall  deem  Just  and 
concerning  the  care,  custody,  malnl 
and  education  of  the  minor  children 
parties,  and  may  determine  with  wl 
the  parties  the  children,  or  any  of  then 
remain."   Section  2362,  Rev.  St  1898. 

It  will  be  observed  that  while  th< 
may  make  provision  concerning  tbe 
custody,  maintenance  and  education 
children"  the  authority  Is  to  be  ex 
with  reference  to  the  limitation  of  po 
to  determining  witb  whom  the  chiidre 
]  remain.  That  is  confined  to  a  choice  b 
j  the  parents.  The  meaning  of  the 
,  "with  which  of  the  parties  the  child 
any  of  tbem,  shall  remain"  is  unmist 
To  award  legal  care  and  custody  of  c 
to  one  par^t  coupled  with  a  requi 
that  they  sbati  remain  with  some  per 
standing  In  the  parental  relation  to 
and  with  a  provision  limiting  the  i 
j  of  that  one  in  a  manner  entirety  ini 
ent  with  the  exercise  of  parental  con' 
was  done  in  this  case,  Is  a  clear  usui 
The  learned  trial  court  seems  to  ha 
posed  that  the  duty  of  care  and  i 
might  by  mere  words  be  given  to  one 
while  actually  given  to  one  not  stem 
the  relation.  Such  a  disposition  of  ti 
dren  is  not  a  response  to  tbe  statute 
form.  It  violates  Its  letter  and  splrl 
statute  clearly  contemplates  that  the  c 
shall  remain  with  one  of  the  parents. 
V.  Welch.  33  Wis.  534,  must  not  be  l 
sanctioning  removal  by  tbe  divorce  Ju 
of  the  cblldr^  of  the  partiea  from  p 
control.  The  ordor  complained  of  h< 
only  provides  that  tbe  children  sb. 
remain  with  either  of  tbe  parents, 
in  effect  removes  them  from  every  sen 
of  parental  control.  Appellant  was  li 
given  the  legal  care  and  custody  ol 
but  every  element  of  authority  coi 
with  such  care  and  custody  was  take 
him.  They  were  not  permitted  to  hai 
home  witb  him,  and  even  for  him  1 
them  was  made  permissive  and  cond 
The  learned  court  evidently  thouf 
understanding  existing  between  tbe  ; 
at  tbe  time  of  the  entry  of  the  dlvorc 
ment  tliat  tbe  children  might  remaJ 
their  grandmother,  warranted  a  modi 
of  tbe  Judgment  complained  of  notwit 
Lng  appellant's  objection  thereto.  W' 
otherwise  If  he  consented  at  one  1 
surrender  parental  control  of  his  d 
It  did  not  confer  Jurisdiction  on  thi 
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beyond  tbat  given  by  the  statute,  eepedally 
after  sncb  consent  was  withdrawn.  The 
trial  conrt  should,  as  the  statute  ptainlr 
contemptates  In  such  cases,  have  provided 
for  the  childrra's  remaining  with  one  or  the 
other  of  the  parents,  or  one  of  the  chtldrm 
with  the  father  and  the  other  with  the 
mother,  and  abstained  from  fencing  such 
proTisloo  about  with  nullifying  restrictions. 

The  modification  of  the  divorce  Judgment 
«iq)ealed  fnnm  Is  reversed. 


UcGUNEl  V.  BADGER. 
(Supreme  Court  of  Wiaconsin.   Nov.  14,  1905.) 

1.  TBIAI^MOTION  job  VUDICX— ■iRFESERCEa 

nou  Evidence. 

In  passing  on  a  motion  for  a  verdict,  the 
trial  court  mast  sire  the  evidence  all  the  weight 
that  it  will  reaaoaably  bear  against  the  motion. 

2.  Appeal— Beview— Motion  fob  Verdict. 

A  ruling  on  a  motioo  for  a  verdict  will 
be  affirmed  on  appeal,  onless  the  record  shows 
it  to  be  clearly  wroog. 

[Ed.  Note. — For  cases  in  poiot,  see  vol.  8, 
Cent  Dig.  Appeal  and  Errw,  |  3746.] 

3.  BB0KEB»— GOMPKNSATIOK— SOFFICIBKOTOr 

Service. 

In  an  action  by  a  brolcer  to  recover  a  com- 
mission for  finding  a  purchaser  for  defendant's 
real  estate,  a  showing  on  the  part  of  plaintiff 
ttut  he  produced  a  person  willing  to  take  the 
property  at  defendant's  price,  on  condition  that 
plaintiff  furnish  or  procure  uie  necessary  mon- 
ey, and  t^at  plaintiff  had  a  promise  of  loans 
to  enable  him  to  do  so,  did  not  show  the  p^- 
formance  on  the  part  of  plaintiff. 

4.  PbINCIPAL    and   A0BNT<— EVIDINCK— Dbo- 
UBATIONS  OF  AgENT, 

The  admission  or  dalm  of  one  in«tending 
to  act  as  another's  agent  that  he  ha»  authority 
to  do  so  has  DO  tendency  to  prove  the  agency. 

[Ed.  Note. — For  cases  in  point  see  vol.  40, 
Cent  Dig.  Principal  and  Agent,  H  40,  416.] 

Appeal  from  Circuit  Court,  Winnebago 
County;  Geo.  W.  Bnmell,  Ja^. 

Action  by  Thomas  J.  UcOnne  against  Lura 
A.  Badger.  From  a  judgment  In  fovor  of 
defendant,  plaintiff  appeals.  Affirmed. 

Action  to  recover  a  commission  for  the 
sale  of  real  estate  alleged  to  have  been  earn- 
ed by  plaintiff. 

Plaintiff  claimed  that  In  October,  1898,  de- 
fendant, who  was  then  the  owner  of  a  farm 
consisting  of  the  North  East  one-quarter  of 
Sec.  No.  14,  Township  No.  18  North  of  Range 
15  East  in  Winnebago  county,  Wisconsin, 
except  one  and  one-half  acres  In  the  South 
East  comer  thereof;  and  also  the  owner  of 
certain  farm  machinery,  live  stocit  and  other 
personal  property  for  use  and  In  use  on  such 
farm,  promised  plaintiff  that  In  case  of  Ills 
producing  a  person  willing  and  able  to  pur- 
chase such  property  he  should  have  for  his 
services  all  obtainable  over  $8,000,  for  the 
land,  and  all  over  (9,000,  obtainable  for  the 
entire  property,  she  to  pay  him  such  ex- 
cera  whenever  be  should  produce  a  purchaser 
rf-ady,  willing  and  able  to  take  the  property 
at  any  sum  in  excess  of  the  stipulated  net 
price;  that  April  18th,  1902,  he  produced 


Gnstave  Pansle,  a  proposed  purchaser,  who 
was  willing  and  able  and  who  offered  and 
agreed  to  pay  (11,095,  for  the  real  estate,  and 
requested  defendant  to  make  a  deed  accord- 
ingly, which  she  refused  to  do.  Plaintiff 
prayed  for  Judgment  in  the  sum  of  (3,096, 
and  costs. 

The  defendant  answered  admitting  that 
plaintiff  was  appointed  agent  to  sell  the 
farm  mentioned  for  $9,000,  his  compensation 
In  case  of  a  sale  to  be  such  sum  as  he  might 
obtain  therefor  in  excess  of  that  sum.  She 
further  answering  put  In  Issue  plaintiff's  al- 
legations as  to  his  obtaining  a  purchaser 
for  the  property  ready,  willing  and  able  to 
take  tbe  same  upon  any  terms  acceptable  to 
her,  or  which  she  had  at  any  time  stated  to 
him  sbe  would  accept,  and  alleged  that 
April  8th.  1002,  she  terminated  the  agency 
by  notifying  plaintiff  of  the  revocation  of 
bis  authority.  At  the  close  of  plaintiff's 
evidence  the  court  directed  a  verdict  in  fa- 
vor of  the  defendant  and  Judgment  was 
rendered  accordingly.  Tbe  plaintiff  aiq>ealed. 

Hume  ft  Ollerich  (U.  H.  ft  L.  K.  Baton,  of 
coimsel),  for  appellant  Barbers  ft  Begllng- 
er  (A.  E.  Thompson,  ot  counsel),  tor  re- 
spondent 

MARSHALL,  J.  (after  stating  the  facts). 
Was  there  credible  evidence  from  which  the 
Jury  might  reasonably  have  found  that  plain- 
tiff produced  a  person  ready  and  able  to 
take  respondent's  property  on  the  terms  he 
was  authorized  by  her  to  offer  the  same  for 
sale,  before  she  revoked  his  authority?  It 
is  conceded  that  there  was  not  If  there  was 
no  evidence  tending  to  show  that  Stevenson, 
whom  he  claims  he  notified  of  bis  having 
found  such  a  purchaser,  was  respondent's 
agent  in  the  matter.  It  is  claimed  on  the 
part  of  respondent  that  no  such  evidence  was 
produced,  or  even  tending  to  prove  that  ap- 
pellant was  able  at  any  time  to  present  a  pur- 
chaser willing  and  able  to  take  the  property 
on  the  terms  stipulated  for  before  his  au- 
thority was  terminated. 

It  is  elementary  that  upon  a  motion  for  a 
verdict  the  trial  court  Is  required  to  deter- 
mine as  a  question  of  fact  whether  conflictiui; 
reasonable  Inferences  may  fairly  be  drann 
from  the  evidence,  some  supporting  a  find- 
ing one  way  and  some  the  other.  It  is  the 
exclusive  province  of  the  court  to  solve  such 
a  question.  In  case  of  Its  solution  In  tbe  af- 
firmative, it  is  the  exclusive  province  of  the 
Jury  to  determine  the  weight  of  the  prob- 
abilities. The  court  in  passing  upon  the 
question  for  it  to  determine  is  required  to 
give  to  the  evidence  all  the  weight  It  will 
reasonably  bear  against  the  motion.  The 
conclusion  reached  when  challenged  upon 
appeal  cannot  properly  be  cast  aside  and  the 
evidence  viewed  regardless  thereof.  It  la 
to  be  viewed  from  the  proper  viewpoint  of 
the  trial  court,  so  far  as  practicable,  bear* 
lug  In  mind  that  audi  court  ordinarily  pos* 
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sesseB  some  advantages  In  dlscoTerlng  the 
right  of  such  a  matter  over  an  appellate  tri- 
bunal, which  should  be'  taken  account  of  In 
case  of  doubt,  and  given  sufficient  weight  to 
preclude  any  disturbance  of  Its  decision,  un- 
less the  same  appears  clearly  to  be  wrong. 
Powell  T.  Ashland  Iron  &  Steel  Co.,  98  Wis. 
35-88,  73  N.  W.  573;  Maanum  v.  City  of 
Madison,  104  Wis.  272.  80  N.  W.  591.  The 
law  rendering  it  obligatory  to  decide  the 
question  of  fact  eu^ested  upon  a  motion  for 
nonsuit,  or  for  a  verdict,  and  to  pronounce 
judgment  In  accordance  with  the  decision,  as 
suggested  In  Flnkelston  v.  Chi,,  M.  &  St  P. 
lij.  Co.,  Qi  Wis.  270,  68  N.  W.  1005;  Cawley 
V.  T-a  CroBse  City  Railway  Co.,  101  Wis. 
145,  77  N,  W.  179;  and  similar  cases,  in  con- 
nection with  the  consideration  due  to  the 
trial  court's  decision  on  any  question  of  fact, 
gives  dignity  to  its  conclusion  entitling  It 
to  prevail,  unless  upon  the  record  It  ap- 
pears to  be  clearly  wrong. 

So  we  must  view  the  record  before  us  In 
respect  to  whether  there  was  credible  evi- 
dence from  which  the  Jury  might  reuonably 
have  found  a  verdict  In  appellant's  favor 
In  the  light  somewhat  of  the  trial  court's  de- 
cision to  the  contrary.  We  must  be  able 
to  see  clearly  evidence  sufficient  in  some 
reasonable  view  of  It  to  produce  conviction 
upon  some  minds,  at  least,  viewing  the  same 
intelligently,  to  a  reasonable  certainty  that 
the  truth  of  the  matter  was  with  appellant 

We  are  unable  to  find  any  reasonably  clear 
evidence  that  appellant  found  a  purchaser 
able  and  willing  to  take  reiqMndenf  s  pcop- 
erty  and  pay  therefor  the  amount  In  cash 
which  It  1b  ctmoeded  she  was  to  have,  be- 
fore the  time  when  It  is  conceded  be  was 
served  with  notice  terminating  his  antiiorlty. 
Though  It  be  admitted  for  the  sake  of  argu- 
ment that  there  la  evidence  tending  to  show 
that  Stevenson,  -vbom  appellant  teetlfled  he 
notified  of  tiia  baving  secured  tbe  required 
purchaser,  wjis  respondent's  agent  In  the 
matter,  tbe  moat  appellant  claims  be  accom- 
plished was  to  produce  a  person  willing  to 
take  the  property  so  that  respondent  could 
realize  her  price  upon  condition  of  appel- 
lant's futntshlng  or  procuring  tbe  money  nec- 
essary tberefw  In  excess  of  $2,000.  and  that 
be  liad  promise  of  loans  to  enable  blm  to  do 
sa  He  did  not  pretend  his  party  was  ever 
in  circumstances  to  accept  a  deed  of  the 
property  and  pay  the  required  amount  of 
money  therefor,  except  upon  condition  that 
certain  persons,  who  had  promised  to  loan 
the  money  to  him  on  the  properly  redeemed 
tbe  promise.  He  said  that  on  the  day  agreed 
upon  with  Stevenson  for  a  meeting  at  the 
latter's  office  to  close  up  the  deal,  Stevenson 
did  not  put  in  an  appearance,  but  be  failed 
to  state  that  on  such  occasion  he  or  his  pro- 
posed purchaser  was  so  drcnmstanced  as  to 
be  able  to  pay  over  the  necessary  money 
to  obtain  a  deed  from  respondent  For 
ought  that  appears,  neither  such  purchaser 
nor  the  parties  who  were  to  loan  the  money 


were  on  hand  on  such  occasion.  C 
up  to  that  time  no  money  was  in  haj 
which  to  close  the  deal.  The  arrar 
claimed'  to  have  been  made  conte; 
tbe  passing  of, the  title  to  the  proi 
the  proposed  purchaser  In  order  to 
him  or  the  appellant  to  borrow  mone; 
on  with  which  to  pay  therefor. 

On  the  subject  of  whether  Stevens 
authorized  to  represent  respondent, 
unable  to  discover  any  evidence  wo 
serious  consideration.  There  la  e 
that  he  claimed  to  be  respondent's  ag 
held  himself  out  as  such,  but  no  e^ 
direct  or  circumstantial,  that  she  ' 
sponsible  for  the  appearances  In  t 
gard;  that  she  authorized  his  com 
ratified  It.  He  secured  the  land  and 
ed  it  to  one  Hackett  who  conveyed  i 
pellant's  proposed  purchaser  upon' til 
appellant  was  to  secure  him  the  aa 
If  appellant's  evidence  Is  true  aa  t 
occurred  between  him  and  Stevenson, 
gests  double  dealing  on  the  latter's  pa 
out  however,  connecting  respondeni 
with.  She  testified.  In  effect,  that 
son  had  no  authority  to  represent  her 
Ing  with  appellant  except  In  respect 
Ing  tbe  notice  of  the  termination 
agency.  Stevenson  teetlfled  to  tbe  a 
feet  and  It  does  not  appear  that 
formed  any  act  which  she  author 
ratified,  except  such  service.  On  ^e 
in  face  of  the  role  that  tbe  admls 
claim  of  a  person  pretending  to  act  a 
for  another  that  be  has  antborlly  t» 
does  not  tend  to  prove  tbe  agency 
V.  Henderson.  20  Wis.  S20;  Jones  i 
deuce,  S  359),  and  the  further  rule  tl 
dence  definite  and  clear  Is  required  tt 
llsh  agency  In  respect  to  real  eataf 
sactlons.  we  cannot  dlseorer  any  rea 
ground  In  the  record  before  xm  tot 
that  Stevenson  was  respondent's  ai 
the  time  appellant  clalnu  to  have  dei 
blm  as  such. 

The  Judgment  Is  affirmed. 


HORR  V.  O.  W.  HOWARD  PAPER 
(Supreme  Court  of  Wisconsin.  Nov.  14 

1.  Master  and  Sebvant^Dbath  o> 

ANT— NbOLIOENCB — EVIDBNCK. 

In  an  action  for  death  of  a  servan 
explosion  of  a  paper  palp  digester,  evlde 
to  sustain  a  finding  that  the  explosion 
result  of  the  defective  and  leaky  cond 
the  digester,  which  had  been  brought 
knowledge  of  defendant's  snperintaade 
which  be  had  failed  to'repair. 

2.  Tbial— Instructions— StTioiABmii 

DENCE. 

Where  the  court  In  an  Instntctio! 
mariied  the  evidence  fairly,  and  charg 
the  jury  must  decide  accordlns  to  th« 
memory  of  tbe  evidence,  defendant  by 
to  call  the  court's  attention  to  any  im 
details  of  evidence  in  its  favor,  wh 
court  omitted,  waived  its  right  to  obJ( 
all  the  evidence  was  not  thus  mbmlttn 
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8.  Sams  —  Vebdict  —  Sficzal  InTEBVOOA- 

TOBIBS. 

In  an  action  for  death  of  a  serraQt  by  the 
explosion  of  a  wood  pulp  digester,  the  refusal  to 
snbmit  a  special  interrogatory  to  the  jury,  re- 
ijniring  them  to  answer  which  part  of  the  blow- 
pipe <a  the  digester  broke  first,  was  proper,  as 
rach  reqaeat  called  for  mere  cross-examination 
of  the  jury. 

[Bd.  Mote.— Fot  cases  In  point,  see  vol  46, 
Cent  Dig.  Trial.  «  832.] 

4.  Samb— Misconduct  of  Counsel. 

In  an  action  for  death,  argument  of  coun- 
sel asking  the  jury  to  consider  the  interest  of 
the  widow  and  cbildrm  of  deceased  was  not  er- 
ror; the  court  having  properly  cautioned  the 
jury  to  observe  his  instructions  as  to  the  meas- 
ore  of  damages,  and  to  allow  -only  for  sacb 
pecuniary  injuries  as  were  suffered  by  the 
widow  alone. 

5.  AprBAL— Inbtbuctiohb— Habhlbss  Bbbob. 

In  an  action  for  death  of  a  servant,  the 
court  charged  as  to  the  first  question  of  the  spe- 
cial verdict,  whether  the  breaking  of  a  cer- 
tain blowpipe  was  mere  accident,  that  if  the 
jury  answered  "Yes"  they  need  go  no  further, 
as  that  alone  would  constitute  their  verdict; 
bnt,  when  the  question  of  damages  was  reached, 
instructed  that  the  jurv  must  answer  such  ques- 
tion in  any  event,  as  the  jury  was  not  supposed 
to  know  whether  their  verdict  was  for  plain- 
tiff or  for  defendant  Held  that,  the  Jury  hav- 
ing answered  the  first  question  In  the  negative, 
defendant  was  not  prejudiced  the  inconsist- 
ency of  such  instructions. 

Appeal  from  Olrcolt  Court.  Winneb^ 
County ;  Geo.  W.  Bumell,  Judge. 

Action  by  Mary  B.  Horr,  as  administratrix 
of  the  estate  of  Austin  Horr,  deceased,  against 
the  C.  W.  Howard  Paper  Company.  From  a 
judgment  for  plaintiff,  defendant  appeala 
Affirmed. 

Action  by  widow's  administratrix  to  recover 
her  damages  resulting  from  death  of  her  hus- 
band, Austin  Horr,  by  reason  of  Diligence  of 
defendant,  leaving  her  two  infants  depend- 
ent on  ber  own  labor.  Deceased,  21  years  old, 
was  at  work  in  Febraary,  1904,  In  attend- 
ance npon  defendant's  three  digesters  in  Its 
sulphite  mill.  The  digester  Is  an  iron  or  steel 
tank,  6%  feet  in  diameter  by  84  feet  high; 
its  base  being  upon  the  ground  floor,  and  Its 
top  extending  about  IS  Inches  above  the  floor 
of  the  third  story.  The  tank  having  been 
filled  with  water,  acid,  and  ground  wood, 
steam  is  turned  on  under  a  pressure  of  ap- 
proximately 85  pounds  to  the  square  Inch,  and 
so  continues  until  the  wood  pulp,  by  action  of 
heat  and  acid,  is  "cooked."  Thereupon  the 
Incoming  steam  Is  shut  off  by  a  valve  operated 
by  a  abaft  which  extended  Into  the  third 
story.  That  function  pertained  to  the  de- 
ceased. Thereupon,  by  similar  valve,  oi>erat- 
ed  by  a  shaft  extending  Into  the  second 
story,  the  blowpipe,  extending  from  the  bot- 
tom of  the  tank  to  a  large  wooden  tank,  Is 
opened,  and,  by  the  pressure  of  steam  within 
the  tank,  the  contents  are  driven  through  this 
blovrpipe  Into  the  blowpit  or  tank,  whence  It 
is  removed,  as  needed,  for  drying  and  rolling 
into  paper.  The  blow-off  pipe  upon  the  di- 
gester In  question  started  from  near  Its 
bottom ;  the  first  section  of  about  three  feet 
in   loigth   comprising   the   valve  b^ore 


spoken  of,  then  a  section  of  pipe,  bent  some- 
what upward,  8  feet  6  Inches  In  length,  and 
then  a  third  section,  3  or  4  feet  long,  bend- 
ing again  toward  the  horizontal  and  passing 
through  a  10-lnch  timber  wall  and  extending 
into  the  blowpit  about  12  inches.  The  sec- 
tions of  pipe  were  joined  together  by  bolted 
flanges.  Such  pipe  was  cast  Iron,  about  10 
Inches  exterior  diameter,  and  8  Inches  in- 
terior when  new,  so  that  the  walls  were  about 
1  Inch  thick.  The  weight  of  the  three  sec- 
tions of  pipe  Is  not  given,  but  the  middle 
8-foot  section  weighed  about  800  pounds,  and. 
inferably,  the  whole  about  1,500  pounds,  sup- 
ported at  one  end  by  bolting  to  the  flange  of 
the  digester,  and  on  the  other  end  merely 
by  the  passage  of  the  third  section,  called  the 
"nozzle,*'  through  the  wall  of  the  blowpit 
Bach  digester  was  blown  off  from  two  to  four 
times  per  day.  The  rush  of  the  woody  pulp 
under  high  pressure,  and  accompanied  by 
acid-bearing  fluid,  had  a  wearing  effect  upon 
the  blow-off  pipe,  so  that  the  life  of  such 
pipes  was  approximately  a  year.  There  was 
evidence  tending  to  prove  that  about  four 
weeks  before  the  accident  the  second  section 
of  this  blow-off  pipe  had  been  renewed  by  a 
new  one,  and  that  at  the  same  time  the 
nozzle,  or  third  section,  was  found  to  be 
worn  quite  thin,  especially  at  the  point  on 
its  upper  circumference  where  It  had  a  bend 
toward  the  horizontal.  A  witness  declared 
that  in  places  It  was  no  more  than  a  quarter 
of  an  Inch  In  thickness,  while  a  witness  for 
the  defendant  testified  that  at  no  point  was  It 
less  than  flve-elghths  of  an  inch  thick  There 
was  also  evidence  tending  to  prove  that  for  some 
two  weeks  before  the  accident  there  had  been 
an  unusually  violent  vibration  or  Jar  about 
this  pipe,  such,  Indeed,  as  to  shake  the  whole 
building,  and  that  upon  the  morning  before 
the  accident  extraordinary  escape  of  steam 
and  of  tbe  pulp  was  observed,  and  that  all  of 
these  things,  the  thinness  of  the  nozzle,  tbe 
extreme  agitation  of  the  apparatus,  and  the 
leaky  condition  of  the  pipe  were  called  to  the 
attention  of  the  superintendent  of  tbe  mill. 
In  the  forenoon  of  February  25,  1904,  de- 
ceased was  notified  by  the  operator  of  an 
Intention  to  blow  off,  and,  according  to  his 
duty  and  custom,  went  to  the  valve  shaft  In 
the  third  floor  and  turned  off  the  incoming 
steam  and  thereupon  went  to  a  north  window 
open  at  the  top.  Thereupon  another  employ?, 
whose  duty  It  was,  went  to  the  valve  shaft 
in  the  second  floor  and  opened  It  for  the 
blow  off,  whereupon  an  explosion  took  place, 
described  by  one  of  the  witnesses  as  very 
violent  Almost  momentarily  hot  steam 
rushed  from  the  flrst  to  the  third  floor, 
scalding  deceased  so  that  be  died  a  couple  of 
days  afterward.  After  the  accident  the  blow- 
pipe was  found  broken  in  two  places,  namely, 
in  the  nozzle  piece,  near  the  point  where  It 
passed  through  the  wall  of  the  blowpit  ap* 
proximately  at  the  bend  In  that  pipe  above  re- 
ferred to;  also  in  tbe  second  section,  about 
a  foot  fHHn  where  It  was  flanged  onto  the 
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ralve  piece.  Evidence  was  offered  of  the 
extent  of  pressure  to  which  the  blow-off  pipe 
was  BtthJected  whenever  the  pnlp  was  blown 
through  It,  of  the  likelihood  of  Its  breaking 
from  excesslTe  vibration,  and  aim  from  thtn- 
neas  of  its  walls.  Defendant's  superintendent 
testified  to  standing  within  fire  feet,  and  to 
seeing  the  break  occar  in  the  second  section, 
and  that  none  occurred  in  the  noszle  until  It 
had  pulled  out  of  the  hole  In  the  blowpit  wall 
and  tellen  over  against  the  Iron  supports  of 
the  digester.  'J!bB  Juiy  found  b7  a  special 
verdict  (1)  that  the  breaking  was  not  a  mere 
ncddent;  (2)  that  the  blowpipe  was  d^ectlve 
and  unfit  for  the  purpme;  (3>  that  such 
defect  was  the  proximate  cause  of  the  Injniy 
to  the  decedent;  (4)  that  defendanfa  super- 
intendent knew  of  such  defect  In  time  to 
have  prevented  the  accident;  (0)  that  he 
ought,  in  the  exercise  of  ordinary  care,  to 
have  ao  known;  (6)  tliat  no  negUgrace  of  de- 
ceased contributed  to  the  Injury;  and  (7) 
damages  $2,S00.  The  defendant  moved  for  a 
nonsuit  and  direction  of  a  vwdlct  for  Itself, 
and,  after  verdict  moved  to  reverse  the 
answers  to  questions  1,  2,  4,  5,  end  6,  and  to 
order  judgment  for  the  defendant;  also,  if 
that  be  refused,  that  the  verdict  be  set  aside 
and  a  new  tilal  granted  by  reason  of  various 
errors  end  for  want  of  evidence  to  support  the 
verdict  All  of  these  motions  were  denied, 
and  exceptions  duly  reserved,  whereiq>on 
Judgment  was  entered  for  the  plaintiff,  from 
which  the  defendant  appeals. 

Hoyt  Doe,  Umbrelt  &  Olwell,  for  appellant 
A.  M.  Spencer  and  M.  H.  Eaton,  for  re- 
spondent. 

DODGE,  J.  (after  stating  the  facta).  The 
asslgniuentB  of  error,  16  In  number,  may,  to 
a  considerable  extent,  be  grouped  for  purposes 
of  discussion. 

1.  There  are  those  which  deny  sufficiency 
of  the  evidence  to  support  the  material 
answers  to  the  special  verdict  on  the  subject 
of  the  existence  and  knowledge  of  defects  and 
their  efficacy  In  causing  the  injury.  After 
careful  examination  we  are  convinced  that 
there  was  at  least  some  evidence  tending  to 
show  a  defective  and  leaky  condition  result- 
ing from,  and  evinced  by,  the  violent  Jarring 
or  vibration  of  the  digester  and  blowpipe  and 
the  escape  of  steam  and  pulp.  There  was 
also  evidence  of  dangerous  thinness  of  the 
nozzle  section  of  the  blowpipe;  also,  that  all 
these  were  called  to  the  actual  knowledge  of 
the  superintendent  His  denials  and  ex- 
planations on  these  subjects  but  served  to 
present  a  conflict  of  evidence  for  the  Jury. 
While  there  Is  no  dental  by  any  eyewttuess  of 
the  superintendent's  testimony  that  the  ex- 
plosion or  break  occurred  in  the  new  section 
of  the  pipe,  and  not  in  the  nozzle  section,  bis 
narrative  was  clouded  with  such  improba- 
bility by  the  undisputed  evidence  as  to  the 
violence  of  the  explosion  and  Instantaneous 
envelopment  of  the  premises  in  steam  that  the 
imy  might,  within  reason,  have  deoned  it  In- 


credible, coming  as  it  did  from  a 
whose  Inters  was  obvious,  and  whoe 
Ity  was  perhaps  impeached  by  the  dlt 
tradictioa  of  his  statements  on  other  : 
by  several  witnesses.  No  wror  wi 
mltted  in  the  mvecH  rulings  sosteti 
Buffidency  of  tiie  evidence  to  supp 

Vffl^lct 

2.  Anotiier  group  of  errors  present 
that  the  trial  court.  In  chai^ng  t 
upon  several  of  the  questions  snbmli 
tempted  to  Bummarlse,  and  suggest  tl 
ency  of,  the  evidence  upon  both  sides, 
sel  claims  that  snch  practice  Is  en 
and  that,  in  ao  doing,  Important  Ii 
evidence  favorable  to  defendant  were 
although,  with  two  or  three  except 
leaves  it  to  us  to  find  out  as  best 
what  such  Items  were.  In  England 
recognised,  not  only  as  a  legitimate  p 
but  a  duty,  of  the  trial  Judge  to  sum 
evidence,  and  even  to  declare  his  opini 
the  weight  and  dfect  thereof,  with 
planation  that  his  opinion  should  not 
the  jury.  One  or  both  of  these  i 
have  been  forbidden  by  statute  or  C 
tion  In  some  states,  but  not  In  Wl 
where  they  seem  to  have  been  f 
approved,  except  In  criminal  trials. 
V.  Colton,  1  Pin.  S31;  Eetchnm  v.  E 
Wis.  611.  Undoubtedly  the  tendency 
years  has  been  averse  to  any  exprei 
opinion  upon  the  evidence  by  the  trli 
but  we  need  give  no  consideration 
subject  for  nothing  of  the  sort  is  pi 
by  the  record.  Throughout  the  histor 
state  trial  Judges  have  been  In  the  1 
recalling  the  evidence  to  the  jury  In 
the  issdes.  In  no  case  where  this  b 
fairly  done  has  it  been  held  mor, 
we  have  often  sustained  refusals 
attention  to  specific  Items  of  evid 
request  of  a  party,  and  pointed  out  th< 
that  the  fairest  attempt  to  recite  i 
would  Invoke  criticism  from  one  p 
the  other.  In  two  cases  where  tl 
court  evidently  attempted  In  good  i 
state  the  evidence,  but  did  so  Incorr 
was  held  not  reversible  error,  unless  a. 
called  attmtion  promptly  to  the  c 
or  misstetement  Braunsdorf  v.  Pel 
Wla  1,  46  N.  W.  97;  Muetze  v.  Tu 
Wis.  236.  245.  46  N.  W.  123,  9  L.  B 
20  Am.  St  Rep.  116.  In  two  other  c 
comment  on  evidence  was  held  erroi 
ground  that  It  was  In  effect  a  partlse 
ment  so  declaring  the  opinion  of  tl 
without  even  explaining  to  the  Jui 
liberty  to  disregard  It  that  It  amoun' 
direction  to  decide  a  controverted  I 
fact  in  a  certain  way.  DIngman  v 
48  Wis.  485,  4  N.  W.  668;  Conway  v.  1 
97  Wis.  290,  72  N.  W.  762.  There  oa 
doubt  that  after  a  protracted  trial 
summarization  of  the  character  of 
deuce  offered  on  each  side  of  a  dlspot 
may  greatly  aid  the  Jury  and  pron 
probability  of  Intelligent  conalderat 
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decision  "by  them.  Wben  a  trial  Judge  has 
both  the  IndastiT  and  the  courage  to  under- 
take  to  BO  promote  the  cause  of  Justice,  we 
are  far  from  suggesting  criticism  or  dlsap- 
proTal.  The  attoapt  is  nevertheless  accom- 
panied with  danger.  A  summary  of  evidence 
Implies  omission  of  some.  The  Judge  and  the 
advocate  are  almost  sure  to  differ  as  to  the 
relative  Importance  or  cogency  of  different 
Items.  What  the  former  omits  as  relatively 
unimportant  the  lattor  may  consider  the  cor- 
nerstone of  his  position,  and  It  may  so  aK>ear 
to  an  appellate  tribunal.  This,  while  sug- 
gesting great  care  to  trial  Judges  In  any 
such  attempt,  also  Justifies  the  holding  that 
the  variant  views  of  the  counsel  as  to  the 
Importance  of  omitted  evidence  must  be 
promptly  notified  to  the  Judge,  so  that  he 
may  at  least  consider  It  or  supply  the  omis- 
sion If  Inadvertent 

We  have  with  much  care  canvassed  the 
conrt's  summary  ui>on  each  question  in  com- 
parison  with  the  evidence,  and  are  convinced 
of  its  entire  Impartiality  and  fairness  In 
Intent,  and  mainly  In  accomplishment  In 
each  Instance  we  And  the  defendant's  side 
stated  with  quite  as  much  amplification  and 
force  as  that  of  plalntifF,  usually  with  more. 
Of  course.  Items  of  evidence  are  omitted,  but 
quite  as  much  so  against  plaintiff  as  defend- 
ant The  court  reiterated  to  the  Jury  that 
he  would  attempt  only  a  statement  of  salient 
points  In  the  testimony,  and  that  such  state- 
ments were  not  to  control  them,  but  that  they 
most  decide  according  to  their  own  memory 
of  all  the  evldrace.  If  at  any  point  relatively 
Important  details  of  evidence  in  defendant's 
favor  were  omitted,  such  omission  was  clear- 
ly Inadvertent  and  appellant  must  be  deemed 
to  have  waived  It  by  sllrace  when  he  ought 
to  have  called  It  to  the  attention  of  the  trial 
court  Muetze  v.  Tuteur,  supra.  We  cannot 
find  In  these  Instructions,  so  far  as  exceptions 
were  reserved,  any  error  Justifying  reversal. 

8.  Erzor  ia  assigned  upon  a  refusal  to  in- 
quire of  the  Jury,  by  n  separate  question, 
which  part  of  tiie  blowpipe  broke  tint  This, 
like  many  other  details,  was  Included  in  the 
qaestlons  snlmiltted  as  to  existence  of  defects 
and  ^cloit  causation  of  the  Injury  by 
those  defects.  The  place  of  breakage  was  a 
merely  evidentiary  fact,  and  an  answer  either 
way  to  the  requested  question  would  have 
bem  incondnsive  as  to  the  ultimate  question 
of  liability.  The  fact  had  not  been  dignified 
by  allegation  and  dmial  in  the  pleadings. 
The  request  called  for  mere  cross-examination 
of  the  Jury,  and  wu  properly  refused. 

4.  Error  is  assigned  because,  upon  objec- 
tion to  a  remark  by  plalntltTs  counsel  Id 
his  argument,  asking  the  Jury  to  consider  the 
Intents  of  tbe  widow  and  children  of  de- 
ceased, the  court  merely  aaid:  "The  Jury 
will  take  their  instructiMis  as  to  questions 
of  damages  from  the  court  Whm  the  court 
gets  to  it,  they  will  be  instructed  th^  aa  to 
what  damages  ttu^  will  consider."   It  waa 


proper  that  the  Jury  should  consider  the  fact 
of  the  existence  and  age  of  children  and  the 
increased  burden  of  their  support  cast  on 
plaintiff  by  her  husband's  death.  Abbott  t. 
McCadden,  81  Wis.  563,  61  N.  W.  1079,  29 
Am.  St  Rep.  910.  The  Jury  might  properly 
conaldw  the  right  and  consequent  "interest" 
of  these  children  to  such  support  as  relevant 
to  the  measure  of  duty  cast  upon  the  pjalntlff, 
though,  of  course,  no  pecuniary  injury  to 
the  children  could  be  recovered.  The  remarks 
of  cotmsel  were  clearly  capable  of  this  proper 
and  legitimate  meaning.  When  the  court 
promptly  cautioned  the  Jury  to  observe  his 
Instructions  as  to  measure  of  damages,  and 
then  charged  them  to  allow  only  for  such 
I>ecunlary  Injuries  as  were  suffered  by  the 
widow  alone,  we  can  discover  no  error  In 
his  conduct,  nor  probability  of  misleading  the 
Jury. 

6.  Further  error  is  assigned  because  the 
trial  court  In  charging  as  to  the  first  question 
of  the  special  verdict  whether  the  break  of 
the  blowpipe  was  mere  accident  told  the 
Jury,  If  they  answered  'Tes,"  they  need  go  no 
further — that  alone  would  constitute  their 
verdict  But  when  he  reached  the  last  ques- 
tion as  to  damages,  he  instructed  them: 
"This  question  you  must  answer  In  any  event 
because  you  are  not  supposed  to  know  wheth- 
er your  verdict  Is  for  the  plaintiff  or  for  the 
defendant"  While,  of  course,  there  was  in- 
consistency between  the  directions  to  omit 
ail  furthn*  consideration  If  the  first  question 
were  answered  affirmatively  and  the  instruc- 
tion to  answer  the  last  question  in  any  event 
It  is  entirely  Inconceivable  that  any  prejudice 
could  have  resulted.  The  verdict  returned 
removed  the  applicability  of  the  first  of  these 
directions;  but  evoi  If  the  condition  arose 
to  make  It  apply,  what  possible  barm  could 
have  resulted  whether  they  obeyed  or  dis- 
obeyed the  direction  to  answer  the  sevoith 
question?  Clearly  nwe. 

Other  asdgmnents  of  error  are  so  obviously 
without  foundation  that  we  do  not  feel  justi- 
fied In  devoting  either  time  or  space  to  their 
statement  or  discussion.  We  find  no  pr^u- 
dlclal  error  in  the  record. 

Judgment  affirmed. 


COLLINS  T.  SCHMIDT. 
(Supreme  Court  of  WIscoDsin.   Nov.  14.  IWS.) 

1.  Bills  and  Notes— Tbahsixb—Noticb. 

Where,  at  the  time  of  the  transfer  of  a 
note  sued  on  to  plaintiff  for  value,  be  was  in- 
formed that  the  note  reprewnted  the  last  of 
three  installmeats  of  the  parcliaae  price  under 
a  land  contract,  and  a  copy  of  the  contract  waa 
delivered  to  plaintiff,  he  was  a  bolder  with  no- 
tice, and  the  negotiability  of  the  note  was  there- 
fore immaterial. 

2.  ysndor  and  pobchasbs  —  acnon  vox 
Pbice— Tender  of  Conveyance. 

Where  a  note  was  executed  by  a  purchaser 
of  land,  merely  reciting  on  its  face  that  it  was 
•  "secured  by  a  land  contrad;"  whldi  contract 
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EroTided  that  on  payment  of  the  price,  evidenced 
J  such  note  and  two  others,  with  interest,  the 
Tendor  on  demand  woald  deliver  a  deed,  etc., 
the  vendor**  doty  to  convey  was  neither  a  eon- 

ditlon  i;)recedent  to  payment  of  the  note  nor  an 
act  which  the  malcer  was  entitled  to  demand 
concurrently  therewith ;  die  promise  to  pay  the 
note  being  absolute. 

Appeal  from  Circuit  Court,  Fond  da  Lac 
County ;  Chester  A.  Fowler,  Judge. 

Action  by  Frank  Collins  against  E.  J. 
Schmidt  From  a  judgment  for  defendant 
plaintiff  appeals.  Reversed. 

Suit  upon  a  promissory  note,  |299,  dated 
August  1908,  and  due  nine  months  there- 
after, bearing  ootatlon  on  Its  face,  "Secured 
by  land  contract"  Upon  croas-examinatlon 
of  the  plaintiff  It  was  made  to  appear  that 
this  note  repreeoited  the  last  of  three  Install- 
menta  of  purchase  price  under  land  contract 
from  one  J.  B.  Snlliran  to  the  defendant; 
that  the  plaintiff,  upon  the  transfer  tut  the 
note  to  him,  was  infwmed  of  this  fact  and 
there  was  dellrared  to  him  a  copy  of  the  land 
contract  That  contract  provided  for  the  pay* 
ment  by  the  defendant  of  the  note  in  suit  and 
two  preceding  notes  of  $300  each,  and  pro- 
vided that  tlie  party  of  the  first  part  bound 
himself,  his  heirs,  legal  r^resentatlTes,  and 
assigns,  "that  in  case  the  aforesaid  sum 
of  1888,  with  interest  shall  be  fully  paid, 
at  the  times  and  In  the  manner  abore  speci- 
fied, he  will,  on  demand  therefor,  cause  to 
be  executed  and  delivered  to  said  party  of 
the  sectmd  part  ot  his  heirs,  l^al  representa- 
tives, or  assigns,  a  good  cmd  sufficient  deed," 
eta  The  defendant  iq>on  demand  tot  the 
payment  of  this  note,  tendned  the  money 
on  condition  that  at  or  before  payment  there- 


of the  plaintiff  should  make  (»■  proc 
veyance  to  him  under  the  land 
together  with  proper  abstract,  also 
for  in  that  contract  Upon  this 
the  court  ruled  that  plaintiff  was 
to  show  in  the  first  instance  full  ; 
ance  of  the  contract  by  the  grant 
condition  precedent  to  recovery,  and 
Ingly  entered  Judgment  of  nonsui 
which  the  plaintiff  appeals. 

T.  L.  Doyle,  for  aiHwIlant  Q 
Sutherland,  ftir  reqKmdent 

DODGE,  J.  (after  stating  the  fad 
question  principally  discussed  by 
whether  the  note  In  suit  was  rende: 
negotiable  by  the  declaration  thereo 
Ipnd  contract  security  is  wholly  imn 
for,  if  negotiable,  still  the  plaintiff  v 
Informed  of  the  origin  of  the  note 
the  terms  of  the  contract  between  t 
nal  parties,  hence  was  not  a  bolder 
notice,  although  for  value.  Under  a 
like  this,  where  conv^ance  is  onl 
made  upon  demand  after  completed  i 
the  promise  of  payment  is  abaoMte  i 
be  enforced  by  snit  without  tendei 
conveyance.  The  duty  of  the  vendoi 
vey  is  ntithor  a  condition  precedmt 
meat  nor  an  act  whldi  may  be  di 
concurrently  therevrith.  Oale  v.  ] 
Wis.  44;  Shenners  v.  Prltdiard,  1 
287,  282,  80  N.  W.  4S8.  Upon  the 
made  by  the  plaintiff,  his  r^^t  of  : 
was  complete  and  nonsnlt  was  imj 

Judgment  reversed,  and  cause  n 
for  a  new  triaL 
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HeKMIOHT  t.  UINNEAPOIiIS,  ST.  P.  ft 
B.  8.  If.  RT.  CO. 

(Supreme  Court  of  MinnMOta.  Dec.  22,  190S.) 
Hew  Tbial— EXCE88ITB  Damages— PzBBonAZ. 

In  an  action  to  recoTer  damages  for  per- 
Mna)  injuries,  the  verdict  is  held  not  so  ex- 
cessive  as  to  indicate  passion  and  prejudice  on 
tbe  part  of  the  Jury  to  an  extent  sufficient  to 
require  an  uDCondiUooal  new  trial  of  the  ac- 
tioD.  and  the  order  of  the  trial  court,  redncins 
tbe  verdict  as  a  couditioa  of  denying  a  new 
trial,  is  sustained  by  the  record. 

[Ed.  Note. — For  cases  in  point,  see  TOl.  87, 
Cent.  Dig.  New  Trial.  H  m  328.] 

(Syllabns  by  the  Court) 

Appeal  from  District  Cotirtt  Bamsey  Comi- 
ty ;  George  L.  Buim,  Judge. 

AcHoa  by  Artbur  B.  McEInlght  i^inst 
tbe  MlnneapoUs,  St  Paul  &  Banlt  Ste.  Marie 
Railway  Company.  Judgment  for  plaintiff, 
and  from  an  order  denying  a  new  trial  de- 
fendant appeals.  Afflrmed. 

A.  H.  Brlgbt  and  Munn  A  Thygeson,  for 
aniiellant   H.  A.  Lougbran,  tor  respondent 

BROWN.  J.  Action  to  reoover  ft>r  pmon- 
al  Injuries  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant,  In  which 
plaintiff  bad  a  Tordlct  for  tbe  sum  of  $4,600. 
Defraidant  mored  for  a  new  trial  on  the 
ground  that  the  verdict  was  excesslTe  and 
given  nnder  the  Influence  of  passlfm  and 
prejtidlce,  upon  which  tbe  trial  conrt  made 
an  order  denying  tbe  motion  on  condition 
that  plaintiff  consent  to  a  reduction  of  the 
verdict  to  tbe  sum  of  ¥3,000.  Plaintiff  com- 
plied wlOi  tbe  order,  and  tbe  defendant 
appealed. 

The  only  qnestlon  presented  tqran  this 
appeal  Is  whether  the  verdict  is  so  excessive 
as  to  indicate  passion  and  prejudice  on  tbe 
part  of  the  Jury  In  fixing  the  amount  of 
plaintiff's  recovery  to  such  an  extent  as  to 
Justify,  and  whether  tbe  trial  court  erred 
In  not  granting,  an  unconditional  new  trial. 
The  negligence  relied  upon  to  sustain  the 
action  and  tbe  right  of  plaintiff  to  recover 
some  amount  was  conceded  on  trial ;  ttie  sole 
questions  litigated  being  tbe  nature  and  ex- 
tent of  fala  Injuries  and  tbe  amount  of  com- 
pensatltm  to  be  paid  him.  A  careful  ex- 
amination of  the  evidence  presented  In  tbe 
record  leads  to  tbe  conclusion  that  tbe  trial 
court  should  be  sustained.  Though  tbe  rec- 
ord presents  a  number  of  clrcumstaaces  In- 
dicating that  the  plaintiff's  condition,  in  so 
far  as  affected  by  the  Injuries  complained 
of.  Is  exaggerated  and  feigned,  we  are  not 
prepared,  from  a  consideration  of  tbe  cold 
record,  to  disagree  with  the  conclusions  of 
the  trial  court  or  bold  that  tbe  sum  of 
{3.000  is  more  than  a  fair  compensation,  or 
that  the  action  of  the  Jury  in  awarding  the 
greater  snm  neceasarily  gives  rise  to  an  in- 
ference of  passlmi  and  pr^udlce  of  a  nature 
to  require  an  unconditional  new  trial.  Much 
mutt  be  left  to  the  sound  Jodgment  and  dla- 


cretlon  of  the  trial  court  In  cases  of  this 
kind,  and  unless  mm  In  Its  Judgment  la 
clearly  shown  this  court  should  not  interfere. 
Craig  T,  Cook,  28  Minn.  288.  9  N.  W.  n2 ; 
Pratt  T.  Pioneer  Press,  82  Minn.  217,  18  N. 
W.  886,  20  N.  W.  87;  Mohr  T.  Williams 
(Minn.)  IM  N.  W.  12.  The  plalntlfl  was  be- 
fore tbe  teamed  trial  Judge  whoi  on  tbe  wit- 
ness stand  and  during  the  trial,  and  erer^- 
opportunity,  not  afforded  this  court,  given 
bim  to  observe  his  demeanor  and  the  good 
faith  of  his  claims.  In  the  face  of  the  ver- 
dict establishing  the  fact  of  injury,  and  the 
discretloRary  action  of  the  court  approving 
tbe  action  of  the  jury,  exc^t  as  to  tbe 
amount  of  recovery,  with  no  abuse  of  discre- 
tion appearing,  we  have  no  alternative  but 
to  a£Srm  tbe  order  appealed  tnm. 
Order  affirmed. 


PITZL  V.  WINTER  et  at  (WINTER, 
Oamlsbee). 

(Supreme  Onirt  of  Minnesota.  Dec.  22.  VSOS.) 

1.  GABNIBHlcamv-BviOENCl.. 

Upon  garnisbee  disclosure,  the  executor  of 
an  estate  may  introduce  testimony  and  evi- 
dence other  than  bis  own,  for  the  purpose  of 
corroboration  and  explanation  by  developing 
facts  additional  to  those  disclosed  by  bim.  and 
for  the  purpose  of  showing  that  moaey  and 
effects  under  his  control  as  executor  do  not  in 
fact  belong  to  the  judgment  debtor. 

2.  Witnesses  — CouFETBNcx—TBANaACTiONs 
WITH  Decedent. 

Section  5660,  Oen.  St  18D4,  was  not  enact- 
ed for  the  sole  bene&t  of  representatives  of  de- 
cedents, and  in  such  gamiabment  disclosure 
proceedings  the  Judgment  debtor  is  a  party 
mterested  and  la  prohibited  from  testifying  on 
behalf  of  the  executor  for  the  benefit  of  the 
estate  concerning  conversations  had  by  the 
judgment  debtor  with  the  testator  as  to  the  ap- 
plication of  the  devise  to  extinguish  a  debt  due 
the  estate  in  case  of  tbe  testator's  decease  prior 
to  Its  payment 

[Ed.  Note. — Foif  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Oamishment,  |  SffL] 

Start  C  J.,  dissenting. 
(Syllabus  by  the  (Wt) 

Appeal  from  Dlatrlct  Court,  Steams  (boun- 
ty; D.  B.  Searle,  Judga 

Action  by  Matblas  Pitat  against  George 
Winter  and  otbers.  From  an  order  dis- 
charging the  garnishee^  plaintiff  appeals. 
Reversed.  . 

Bruener  ft  Klasen,  for  appellant  J.  D. 
Sullivan,  for  respondent 

LEWIS,  J.  Tbe  plaintiff,  Matblas  PitJiI, 
held  a  judgment  entered  Septeml)er  28,  1895, 
for  $769.07  against  defendant  George  Winter. 
In  May  1904,  defendant's  father,  John  Win- 
ter, died,  having  left  a  last  will  and  testa- 
ment, disposing  of  property  appraised  at 
(11,717,  of  which  amount  MOO  was  specific- 
ally bequeathed  to  defendant  George  Winter, 
and  a  one-ninth  Interest  In  tbe  balance  of 
tbe  estate  was  bequeathed  to  bim  as  residu- 
ary legatee.  Pet^  J.  Winter,  a  brother  of 
Omoss,  was  appointed  exacntor  of  tha  estate, 
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and  the  time  llmUed  for  tbe  flUng  of  claims 
exidred  October  1,  19(M.  October  28tli  the 
executor  was  garnished  by  ^Intlff  as  ludg- 
ment  creditor,  and  dlBtdomire  took  place  on 
Norember  SOtb.  In  tbe  meantime,  tbe  ex- 
ecutor consenting,  <m  November  80th  a  $200 
note,  atgned  by  Anna  H.  Winter,  wife  of 
Qeorge  Winter,  and  by  John  Winter,  deceased, 
was  filed  In  the  probate  conrt  against  the 
estate,  and  on  November  9th  another  note  for 
9500,  signed  the  same  parties,  was  also  filed. 
At  the  disclosure  it  was  shown  by  tlie  gar- 
nishee what  the  value  of  tbe  estate  was.  and 
that  defoidant  George  Winter  was  entitled 
to  receive  therefrmn  $400,  and  as  residuary 
legatee  a  one-ninth  interest  in  whatever 
amount  of  the  estate  remained  after  paying 
the  special  bequests,  tbe  racact  amount  of 
which  did  not  appear,  but  roughly  estimated 
ta  be  sat»stantla]Iy  e^ual  to  the  amount  of 
plalntlfTs  Judgment  against  defendant  Win- 
ter. Tbe  garnishee,  as  a  pert  of  his  dis- 
closure, called  bis  brother,  defendant  George 
Winter,  as  a  witness,  and  attempted  to  «how 
by  him  that  It  was  verbnlly  understood 
between  himself  and  his  father.  John  Winter, 
dnrlng  his  lifetime,  that  the  $200  and  $500 
notes,  above  mentioned,  whldi  had  been  filed 
with  the  probate  court,  were  In  fact  executed 
by  John  Winter  for  tbe  accommodation  of 
d^endant,  and  that  It  was  verbally  agreed 
between  them  that,  If  George  did  not  pay 
the  notes  and  they  were  paid  by  the  father, 
then  tbe  amount  thereof  should  be  offset 
against  such  Interest  as  George  Winter  might 
have  In  the  father's  estate.  This  evidence 
was  objected  to  upon  two  grounds :  That 
the  statute  with  reference  to  gamlshment 
did  not  permit  testimony  of  any  witness  In 
addition  to  the  garnishee  blmEielf.  upon  the 
theory  that  a  garnishment  proceeding  Is  not 
an  action  at  law  to  try  questions  of  fact, 
but  a.  mere  disclosure,  confined  to  the  testi- 
mony of  tbe  garnishee ;  and  upon  the  further 
ground  that  tbe  testimony  was  Incompetent 
and  prohibited  by  the  statute  (Gen.  St.  1804, 
8  6660),'  It  being  testimony  with  reference 
to  conversation  with  a  deceased  person  by 
one  interested  in  the  result  of  the  action. 

1.  A  garnishee  does  not  become  charged 
with  respect  to  the  debtor's  property  In  bis 
hands  at  tbe  time  of  the  service  of  the  gar- 
nishee summons  until  Judgment  Is  rendered 
against  him  npon*  hts  disclosure,  pursuant 
to  an  order  of  the  court.  The  garnishee 
summons  confers  no  more  than  an  Inchoate 
lien.  Langdon  v.  Thompson,  26  Minn.  609. 
The  liability  of  the  garnishee  is  determined 
from  the  evidence  taken  at  the  disclosure, 
and  tbe  statutes  provide  for  pleadings  and  a 
trial  where  liability  is  dented,  and,  when  fair- 
ly construed,  intend  that  other  testimony  than 
that  of  the  garnishee  is  receivable  at  tbe 
disclosure  for  the  purpose  of  corroborating 
or  explaining  the  testimony  of  the  garnishee, 
or  of  developing  facts  additional  to  those 
dlsdosed  by  him.  Section  5328,  Oen.  St 
1894;  Leightcm  v.  Heagerty,  21  Hlnn.  ^ 
The  executor  was  authorized  to  call  upon 


otber  witnesses,  or  evidence,  to  explain  and 
to  prove*  that,  while  It  appeared  that  be 
might  have  und^  bis  control  certain  moneys 
belonging  to  defendant  George  Wlntor,  yet 
in  fact  the  estate  did  not  owe  him  anyliitng. 
If  the  disclosure  amounted  to  a  denial  on 
the  part  of  the  execntcn-  that  there  waa  any 
mon^  or  dfects  In  hie  posaesslim  or  control 
beltmging  to  dtfendant,  and  the  plaintiff  did 
not  believe  the  garnishee  had  made  a  true 
disclosure,  be  was  at  liberty  to  proceed  under 
the  providons  of  section  6818,  Gen.  St  1804. 
for  permission  to  file  a  sui^lemOTtal  com- 
plaint and  have  a  trial  to  test  the  facts. 

2.  *^ntereBted  in  the  event  thereof,"  as 
used  in  section  5600,  means  a  direct  and  Im- 
mediate pecuniary  Interest  adverse  to  that 
of  the  party  against  whom  his  testimony 
was  offered.  Bowers  v.  Scbuler,  54  Minn. 
09,  66  N.  W.  S17;  Lowe  v.  Lowe,  S3  Minn. 
206,  86  N.  W.  IL  It  Is  evident  that  George 
Winter  was  Interested  In  the  issue  between 
the  parties,  although  not  a  party  to  the 
garnishee  proceedli^  Manahan  v.  Hallo- 
ran.  66  Minn.  488,  69  N.  W.  619;  In  the 
latter  case,  however,  the  action  waa  brought 
by  the  executor,  and  tbe  interested  witness 
who  testified  to  the  conversation  with  the 
deceased  was  tailed  by  the  opposite  psiTty. 
and  hence  the  idmtlca]  question  presented 
in  tbe  case  before  us  was  not  decided.  Tbe 
suggestion  la  made  that  the  statute  was  en- 
acted only  for  the  benefit  of  the  estate  of 
the  deceased  party,  and  cannot  be  Invoked 
by  other  parties  In  cases  like  this,  where 
the  representative  of  the  estate  rtilea  npon 
such  conversations.  And  It  Is  fnr^r  claim- 
ed tiiat,  such  b^ng  the  purpose  ot  tbe  stat- 
ute, the  representative  of  the  estete  may 
waive  ito  ben^ts.  In  support  of  ttiis  pTopo- 
sitlon  we  are  cited  to  certain,  decisions  of 
this  court  That  line  of  cases  is  simply  to 
the  etteet  that  If,  in  the  examination  of  a 
witness,  tba  party  who  mU^t  have  taken 
advantage  of  the  statute  and  objected  to  the 
conversation  did  not  do  so,  be  coold  not 
thereafter  claim  the  benefit  of  the  statute. 
We  have  not  been  able  to  find  any  authorities 
from  other  states  having  a  similar  statute 
wtilch  support  the  rule  contmded  for.  The 
statute  has  always  beoi  sMctly  construed  by 
this  court,  jxpon  the  theory  that  Ite  main 
object  was  to  prevoit  possible  fraud  when 
one  of  ttM  parties  had  been  renwved  bj 
death.  Ite  terms  are  broad,  and  contained 
notbli^  to  restrict  their  application,  and  in 
view  ot  tbe  evolutton  of  the  subject  evidenced 
by  the  growth  ot  the  statute  from  ivacedlng 
enactmente  (Ohadwick  v.  Oumlsb.  26  Minn.  28. 
1  N.  W.  56)  the  lateotlon  was  manifest  to 
make  no  distinction  in  favor  of  tbe  estates 
of  deceased  parties.  Altbough  QecsrgB  Win- 
ter testified  to  the  fact  that  his  fkther  had 
signed  tbe  8500  note  as  a  surety,  yet  It  Is 
not  permissible  to  assume  that  he  was  testi- 
fying to  a  fact  when  giving  an  account  of 
tbe  arrangement  with  his  father:  "Q.  Did 
I  you  make  any  promise  at  that  time  to  your 

Digitized  by  Google 


MlniL} 


EELLT  T.  CmZENS*  HUT.  FIRE  ASS'N. 


675 


faflier»  John  Winter,  aboat  this  note,  as  to 
^rtiether  It  should  be  paid  or  otberwlseT  A. 
Tea;  I  did.  I  promiaed  him  that,  If  I  could 
not  pay  it,  It  vas  to  be  taken  out  of  mf 
share  of  the  estate."  The  same  question 
and  answer  was  given  with  reference  to  the 
9200  note.  The  snggastlon  that  this  amount- 
ed to  no  more  tiian  a  statement  of  fact,  and 
did  not  necessarily  refer  to  a  coBversation, 
Is  covered  by  Hadson  t.  Uadaoo,  69  Minn. 
87,  71  N.  W.  824,  where  It  was  held  not  per- 
mlaalble  to  state.  In  the  form  of  conclnstons 
of  fact,  the  result  of  a  conversation,  for  the 
reason  that  It  would  be  indirectly  a  statement 
of  what  the  parties  said. 

It  was  error  to  receive  the  testimony  of 
George  Winter,  and  the  order  appealed  from 
Is  accordingly  rerersed. 

START,  G  J.  I  dissent  Section  0660, 
Gen.  St.  18M,  is  an  exception  to  the  general 
rule  as  to  the  competency  of  witnesses  and 
must  be  strictly  construed.  It  should  not  bo 
extended  to  caaea  not  within  Its  letter  and 
spirit.  Chadwlck  v.  Oomlsb,  26  Minn.  2fr-a0, 
1  N.  W.  BS;  Llvhigston  v.  Ives,  85  Minn.  fiS. 
27  N.  W.  74:  Parker  v.  Maxwell.  51  Minn. 
528.  58  N.  W.  764;  1  Wlgmore.  Evidence.  I 
578.  The  object  of  the  statute  la  to  protect 
the  estates  of  deceased  imsonB.  Therefore 
the  calling  of  a  party  as  a  witness  by  an 
executor  to  esteblish  a  claim  against  such 
party  In  favor  of  the  estate  be  represents 
Is  not  within  the  sirlrit  of  the  statute;  hence 
It  is  an  Implied  exception  thereto.  30  Enc 
of  IMW,  1060;  State  v.  Barge,  82  Minn.  206. 
84  N.  W.  911,  68  L.  R.  A.  428;  Wtalte  v. 
Thomas,  91  Minn.  80S,  98  N.  W.  101.  If  the 
rule  laid  down  In  the  majority  opinion  Is 
adtaraed  to.  It  will  result  In  many  cases  in 
a  grave  miscarriage  of  jnstlee.  Thus,  an 
executor  may  be  satisfied  that  a  party  owes 
the  estate  he  represoits  a  large  earn  <rf 
money;  but  the  evidence  to  prove  the  demand 
is  ft  conversation  between  the  debtor  and  the 
deceased.  The  execnttn-  brings  his  action 
and  calls  the  debtw  fOr  craes-examinatlott 
to  prove  his  case;  but  the  debtor  may,  ac- 
cording to  decisions  of  tills  court  object  to 
testifying  to  conversations  with  a  deceased 
party  1^  virtue  of  tiie  statute,  remain  silent, 
and  cheat  the  estate  out  of  ita  just  demand. 
Oan  It  be  posslUe  that  the  statute  was  In- 
tended to  and  does  invite  and  Justify  sncb 
rascality?  Was  not  the  statute  intended  as 
a  shield  (or  the  protection  at  the  estates  of 
deceased  persons,  and  not  as  a  sword  to 
strike  them  down? 

But,  this  aside.  I  am  of  the  opinion  that 
the  evidence  which  was  received  without 
objection  in  this  case  was  ample  to  sustain 
the  order  of  the  trial  court  The  reenter, 
the  ganiahefc  claimed  that  the  estate  he 
represented  had  an  ofhet  to  the  legacy  left 
to  Um  defendant  in  the  principal  action, 
whidi  was  based  upon  the  alleged  fact  that 
the  deceased  bad  signed  notes  as  his  surety 
which  had  baui  filed  as  a  claim  against 


the  estate  of  the  deceased..  To  sustain  bit 
claim  the  executor  called  as  a  witness  the 
defendant  who  testified  without  objectlbn  to 
the  ultimate  facts  that  the  deceased  ex- 
ecuted Uie  notes  as  hts  surety  at  his  request, 
and  that  the  proceeds  of  the  notes  went  to 
pay  his  d^>t8.  Tbe  law  implies  from  these 
facte  a  promise  on  tiie  part  of  the  defendant 
to  indemnify  his  sorely  on  his  estate.  27 
Enc.  of  Law,  40&.  It  waa,  therefore,  not 
necessary  to  show  an  express  promise  to  do 
sa  The  admission  of  Incompetent  evidence 
to  prove  a  fact  whldi  the  law  implies  in  the 
absence  of  any  evidence  is  not  reversible 
error.  Horton  v.  Williams.  21  Minn.  187.  It 
follows  that  Ibe  testimony  ot  the  defradant 
to  the  elfect  ^t  be  promised  the  deceased 
that  if  he  (the  defendant)  could  not  pay  the 
notes  the  amount  hereof  should  be  taken 
out  of  his  share  of  the  vstete  of  the  deceased 
was  simply  surplusage.  Whether  c(»npetent 
or  not  Ite  admission  was  not  prejudicial 
«ror.  The  law  would  in  such  a  case  ttiior 
burse  the  estate  out  of  any  available  funds 
belonging  to  the  defendant  whether  he  so 
expressly  pKHuIsed  or  not  Such  a  promise 
would  be  as  unnecessary  as  the  promise  of  a 
debtor  that  If  be  did  not  pay  his  note  the 
amount  thereof  might  be  collected  oot  of  hla 
property.  It  would  seem  in  any  view  of  this 
case  that  ibt  decision  of  the  trial  court  waa 
right 


KELLT  et  al.  v.  CITIZENS'  MUT.  FIRE 
ASS'N. 

(Snpreme  Goort  of  MinneflOta.   Dec  22,  1906.) 

1.  Refobuaiton   or  iNSTsuMxim— InavB- 

ANCE  POLICT— AjIBIOCITT. 

A  fire  iDsurance  policy  for  (1,600  on  a 
stock  of  merchandise,  when  delivered  to  the 
assured,  contained  ttie  uaaal  clause  in  the  print- 
ed portion  that  it  woold  become  void  "if  tbe 
assured  now  has  or  shall  hereafter  make  any 
other  insurance  on  tiie  said  propoty  without 
the  consent  (rf  tbe  company."  There  was  also 
attached  to  the  policy  a  rider,  as  follows : 
"91,500.00  total  concurrent  Insurance  (includ- 
ing this  policy)  coneented  to  on  merchandise." 
In  an  action  by  the  assured  to  reform  the  policy 
to  make  it  confum  to  the  agreement  that  other 
insurance  was  to  be  permitted,  and  to  enforce 
payment,  a  fire  haviag  occurred,  held,  that  the 
provisioQB  of  the  policy  with  reference  to  other 
insurance  were  ambignoos,  and  in  the  absence 
of  fraud  or  laches  ue  policy  was  subject  to 
reformation  and  enforcement  in  a  proper  ac- 
tion. 

2.  Sams— CoiicnBBxnT  Insurancb.  * 

The  evidence  was  sufficient  to  support  the 
finding  that  the  actoal  contract  was  to  per- 
mit other  eoncurrmt  Insurance. 
8.  Same— AuTHOBiTT  of  Agent. 

A  soliciting  agent  with  authority  to  take 
applications  for  insurance  and  submit  them  to 
the  company,  and  ^0  is  intrusted  by  Uie  com- 
pany with  a  policy  to  be  delivered  to  the  as- 
sured, is  the  representative  of  his  prindpal  in 
all  matters  naturally  connected  with  and  In- 
ddenta)  to  procuring  the  applicati<ni ;  and  If 
during  such  negotiations,  and  prior  to  the  de- 
livery of  the  policy,  such '  agent  is  Informed 
that  other  insurance  is  carried  by  the  assured, 
the  company  is  bound  by  such  knowledge* 
(SyUabus  by  ths  Court) 
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Appeal  from  District  Court,  Scott  Cotmty ; 
Francis  Cadwell  and  P.  W.  Morrison,  Judges. 

Action  by  John  F.  Kelly  and  Norman  Fet- 
ter, as  trustees,  against  the  Citizens'  Mutual 
Fire  Association.  Judgment  for  plalntlfflk 
From  an  order  denying  a  new  trial,  defend- 
ant appeals.  Affirmed. 

S.  B.  Wilson,  for  appellant  Harris  Rich- 
ardson. Harold  0.  Kerr,  and  H.  J.  Pw^  for 
respondents. 

LEWIS,  J.  Appellant  company  had  tta 
headquarters  at  the  city  ot  Hankato,  and 
July  81*  1802,  Mr.  SoQthworth,  their  agent  at 
Shakc^ee,  solicited  Insurance  fnHU  Mr. 
Grafenatadt,  a  local  merchant,  upon  his  atotA 
of  goods.  A  policy  for  |1,SOO  was  written  and 
delivered,  good  for  one  year  from  August  1, 
1902.  In  July,  1903,  the  policy,  being  about 
to  oplre,  was  reiewed  for  one  year  upon  ap* 
plication  by  the  agent  After  tbe  policy  was 
delivered  and  w«it  into  ^ect  a  Are  occoned 
whidi  totally  destroyed  the  property,  and 
raqmndents  were  ai^olnted  trustees  of  Mr. 
Gnfenstadt;  and  brought  tlda  action  for  the 
purpose  of  reforming  Uie  policy  to  make  it 
comply  with  the  actual  contract  wl13i  refw- 
ence  to  permission  for  concurrent  Insurance, 
and  to  enforce  p^ment  Tlie  policy  was  of 
the  standard  form  and  contained  the  usual 
provision  that  it  should  be  void  "if  the 
assured  now  has  or  shall  hereafter  make  any 
othv  Insurance  on  the  said  property  without 
the  assent  of  the  company."  At  the  time  the 
^ent  received  the  new  policy  from  the  com- 
pany there  was  attached  to  It  a  rider,  dated 
July  26,  1003,  which  contained  a  description 
of  the  property  Insured,  the  amount  of  in- 
surance, and  the  following  clause:  "$1,600.00 
total  concurrent  Insurance  (including  this 
policy)  consented  to  on  menAandlse."  The 
agent  took  the  policy  to  the  store  of  the  In- 
sured for  the  purpose  of  dellverii^  It  to 
Orafenstadt  and  while  there,  hot  before  the 
policy  was  delivered,  he  was  Informed  by  Mr. 
Orafenstadt  that  the  same  property  was  al- 
ready Insured  with  other  companies  to  the 
amount  of  $6,000.  The  policy  here  Involved 
was  then  delivered  by  the  agent  and  upon  the 
trial  the  court  found  that  the  contract 
between  the  parties  was  that  concurrent  In- 
surance was  to  be  permitted,  reformed  the 
policy  accordingly,  and  ordered  Judgment  for 
the  full  amount  thereof.  The  question  of 
waiver  by  the  agent  of  the  contract  provtslims 
bas  been  argued,  but  Is  not  Involved.  If  the 
contract  was  as  claimed  by  respondents,  noth- 
ing was  waived. 

1.  That  an  action  may  be  brought  to  reform 
a  writing  so  as  to  make  It  conform  to  the 
actual  contract  Is  elementary,  and  nothing 
appears  In  this  case  to  prevent  the  application 
of  the  remedy.  Appellant  claimed  the  policy 
was.  definite  and  prohibited  otiier  Insurance. 
The  rider  was  in  printed  form,  with  the  ex- 
ception of  ttie  figures  "$1,600.00,'*  which  were 
written  In.   Had  those  figures  not  been  In- 


serted, concurrent  Insurance  would  have  been 
permitted,  and  It  Is  claimed  by  the  assured 
that  they  were  written  In  by  mistake.  On  its 
face,  then,  the  cmtract  could  hardly  be  said 
to  express  the  agreement  as  the  assured 
claimed  It  to  be. 

2.  With  the  exception  of  the  policy  itself, 
the  evidence  was  exceeding  meagtf.  The 
stock  of  goods  insured  amounted  to  about 
$14,000.  The  court  was  entitled  to  consider 
the  probability  as  to  what  a  prudent  mer- 
chant would  do  under  the  circumstances — 
whether  he  would  not  be  likely  to  carry  more 
than  $1,600  insurance.  The  agent  bad  so* 
lldted  the  original  policy,  knew  the  value 
of  the  stock  Insured,  uid,  if  be  did  not 
know  before,  was  informed,  prior  to  the  de- 
livery of  the  policy,  that  the  sum  of  $6,000 
additional  insurance  was  carried  In  other 
companies.  The  agent  testified  that  he  knew 
the  Insured  carried  other  Insurance,  but  made 
no  explanation  of  why  he  had  delivered  the 
policy  with  flu  inconsistent  rider.  If  it 
bad  been  the  Intention  not  to  permit  other 
Insurance,  a  more  natural  way  of  tndicatine 
such  fact  would  have  been  to  strike  out  the 
provision,  or  leave  the  blank  space  unchanged ; 
but,  Instead  of  so  doing,  some  one  at  the  com- 
pany's ofiice  wrote  In  the  figures  "$l,50aoo." 
The  amount  of  the  policy  heliw  $1JEIOO,  tech- 
nically the  permit  was  executed  before  it  left 
theofBce.  it  was  a  fair  Infooice,  under  such 
condltlofls,  that  the  blank  space  had  been  fill- 
ed in  by  mistake^  and  the  evidence  was  suffl- 
dent  to  Justify  the  finding  of  the  court 

3.  The  attempt  was  made  on  the  part  of 
the  company  to  show  that  the  ngent  was 
merely  a  soliciting  agent,  with  limited  power, 
and  that  his  knowledge  of  the  fact  that  there 
was  other  Insurance  at  the  time  he  delivered 
the  policy  did  not  bind  the  company.  At  the 
trial  it  was  shown  that  E.  and  W.  N.  South- 
worth  were  of^artners.  conducting  a  law  and 
insurance  bui^ess  at  Shak<^ee;  that  their 
duties  with  respect  to  this  company  were 
to  solicit  liuurance  and  forward  applications 
to  the  home  office,  where  such  ^plications 
were  passed  on,  and,  if  approved,  the  policies 
were  written.  It  Is  not  neceewary  at  this 
time  to  determine  to  what  ectent  such  an 
agent  is  endowed  with  authority  to  bind  his 
principal,  under  section  26,  c  175.  p.  401. 
Lavre  1896;  but  so  far  as  this  case  is  con- 
cerned tiiere  can  be  no  questlmi.  The  agent 
was  the  medium  through  which  tiie  com- 
pany communicated  with  the  Insured.  To 
ascertain  the  nature  of  the  Insurance  want- 
ed was  a  part  of  his  duties  as  a  soliciting 
agent,  with  authority  to  make  applications. 
Such  Is  the  rule  In  this  state.  In  the  case  of 
Brandup  v.  St  Paul  Fire  &  Marine  Ins.  Co.. 
27  Minn.  303.  7  N.  W.  785,  it  was  hdd  that 
the  company  was  chargeable  with  tiie  agenfs 
knowledge  of  Insurance  In  another  company, 
and  that  delivering  Its  policy  without 
indcr^ng  Its  consent  to  other  Insurance 
It  waived  a  condition  In  the  policy  avoiding 
it  tor  such  cause.   It  was  also  held  In  that 
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ease  fbat  fixe  Insored  had  a  rifftat  to  uimme 
tbat  when  tte  policy  vas  rec^Ted  1:^  him 
It  was  Buch  a  one  aa  he  had  made  applica- 
tion for,  and  that  the  company  had  waived 
all  conditions  in  the  policy  aiq;wrently  In- 
consistent with  his  right  to  procure  other 
Insurance;  stress  bting  laid  upim  the  foct 
that  the  company  had  Intrusted  Its  agent 
with  the  dellTWy  of  the  policy.  This  case 
was  followed  In  First  Nat.  Bank  t.  Am.  Cen- 
tral Ins.  Co..  58  Minn.  492,  60  N.  W.  845. 
and  Qnlgley  t.  St  Panl  Title  Ins.  &  Trust 
Co..  60  Minn.  276.  02  N.  W.  287. 

The  conclnslons  of  the  conrt  were  jnstiAed 
by  the  evidence,  and  cannot  be  disturbed 
upon  any  of  the  guestlonB  of  fact  snbmltted, 
and  we  find  no  errors  in  any  of  the  ntUngs. 

Order  affirmed. 


In  re  SHBESAN*S  WILL. 
SHEERAN  y.  SHEBRAN. 
(Snpreme  Court  of  Hlnnesota.  Dec.  22,  IdOH.) 

1.  Wills  —  PaoBATB  —  Afpe&l  —  PABTT  Ao- 
osnvED. 

An  heir  at  law  is  a  party  aggrieTCd,  and 
may  at  any  time  within  30  days  appeal  from 
an  order  admitting  a  will  to  probate,  although 
he  did  not  appear  at  the  hearing  and  take  part 
In  the  proceedings.  Chapter  27,  p.  8S,  Iawr 
1903. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent  Dig.  Wills.  <  823.] 

2.  SAifB-4)EATH  or  Hbib—Affbai:.  bt  Ad- 

UINISTEATOS. 

When  sQch  heir  dies  after  the  entry  of  the 
order  in  the  probate  court,  and  before  the  ex- 
piration of  the  time  allowed  to  appeal,  a  special 
administrator  may,  within  the  time  limited, 
perfect  the  appeal. 

S.  Saio!— Waut  or  Testauehtabt  Capacttt. 

If,  on  trial  In  the  district  court  npoa  such 
appeal,  it  ia  established  that  the  will  purport- 
ing to  hare  been  executed  was  void  for  the 
reason  that  the  testate  was  not  of  sonnd  and 
disposing  mind  and  memory,  it  is  void  for  all 
purposes,  and  cannot  be  held  Invalid  aa  to  per- 
sonal property  and  valid  as  to  real  estate. 
(Syllabus  by  the  Court) 

Appeal'  from  District  Conrt,  Blue  Earth 
Connty ;  Lorln  Cray,  Judge. 

Application  of  Marie  E.  Sbeeran  for  the 
probate  of  a  will.  From  an  order  admitting 
the  will  to  probate,  Emma  Sbeeran  appealed 
to  the  district  court  From  an  order  of  the 
district  conrt  setting  aside  sncb  probate, 
Marie  E.  Sheoran  appeals.  Affirmed. 

Tbos.  H.  Qnlnn  and  C.  J.  Lanrlsch,  fax 
appellant  J.  Henry  Long,  for  respondent 

LEWIS,  J.  March  8,  1904,  Mary  Sheeraa 
executed  her  last  will  and  testament  by  the 
terms  of  which  she  devised  to  her  son,  Frank 
Sbeeran,  the  smn  of  fl;  to  her  two  grand- 
children, children  of  her  deceased  dai^hter 
Ma^aret;  the  sum  of  |1  each;  and  to  Marie 
EL  Sheeran,  yri&xnr  of  M.  J.  Sheeran,  a  de- 
ceased Mm,  all  the  remaining  prv^erty,  real 
and  personal,  and  constituted  her  the  ex- 
eentrlx.  April  I9M,  the  testatrix  died, 
leavfnc  snrvlTinc  her  at  heirs  the  parties 


above  mmtloned.  The  will  was  admitted  to 
pnAate  May  27,  1904.  Six  days  thereafter 
Frank  Sheeran  died,  having  made  no  ap> 
pearance  at  the  hearing,  and  his  wife,  Emma 
Sheeran,  was  appointed  spedal  administra- 
trix of  his  estate,  and  on  June  25,  1905,  she 
appealed.  Individually  and  as  special  adminis- 
tratrix of  her  husband's  estate,  from  the 
order  of  the  conrt  admitting  the  will  to  pro- 
bate. The  matter  came  on  for  trial  In  the 
district  court  and  five  independent  questions 
were  submitted  by  the  court  to  the  jury: 
(1)  Was  the  Instrument  offered  In  evidence 
signed  Msry  Sheeran  or  by  some  peaeeoa 
In  her  presence  and  by  her  express  direc- 
tion? To  this  the  Jury  answered:  "Tes.** 
09  Was  such  signing  tlie  conscious  act  of 
Mary  Sheonn,  and  was  the  Instrument  so 
signed  her  last  will  and  testament?  The 
Jury  answered:  "No."  ^  Was  the  Instru- 
ment BO  signed  In  the  presence  of  both  G.  J. 
Lanrlsch  and  B.  Downey?  Answer:  "Tes." 
(4)  Was  the  loBtmment  attested  and  sub- 
scribed by  said  C.  J.  Lanrisch  and  B.  Downey 
as  witnesses  In  the  presence  of  Mary  Sheer- 
an? The  Jury  answered:  '^es.*'  (5)  At  the 
time  the  Instrument  was  signed,  was  Mary 
Sbeeran  of  sound  and  disposing  mind  and 
memory?  To  which  the  jury  answered: 
"No." 

Tbese  several  findings  are  consistent  witii 
each  other — the  Jury  having  found  that  the 
instrument  was  correctly  executed,  being 
^gned  In  the  presence  of  the  witnesses,  but 
ttwt  It  was  not  her  last  will  and  testament 
because  It  was  not  her  conscious  act;  that 
sbe  was  not  of  sound  and  disposing  mind 
and  m^ory.  At  the  trial  an  effort  was 
made  by  the  contestants  to  show,  not  only 
that  Mary  Sheeran  was  not  competent  to 
execute  the  will,  but  also  that  It  waa  not 
properly  executed;  the  same  having  been, 
signed  while  one  of  the  witnesses  was  In  an 
adjoining  room.  The  evidence  upon  both  of 
these  propositions  was  conflicting,  and  the 
jury  found  in  favor  of  the  omtestants  upon 
one  of  the  propositions  and  against  them 
upon  the  other.  That  Mary  Sheeran  was  In 
feeble  health,  her  mind  Impaired,  and  that 
she  did  not  know  what  she  was  doing,  was 
asserted  by  the  attending  physician,  the 
nurse,  and  others  Intimately  acquainted  with 
her  and  who  bad  opportimltles  to  see  snd 
judge  of  her  conation.  The  findings  of  tbn 
jury  sre  supported  by  the  evidence  snd  can- 
not be  disturbed. 

2.  The  point  Is  made  that  Emma  Sheeran 
had  no  authority  under  tiie  statute  to  take 
an  appeal  from  the  order  of  the  court  allow- 
ing tibe  wlU  to  probate  In  her  capacity  as 
special  administratrix,  not  being  a  inrty  ag- 
grieved, for  she  was  not  such  at  the  time 
the  will  was  admitted  to  probate,  and,  fur- 
ther, that  as  administratrix  she  represented 
the  general  creditors  of  the  estate  only,  pos- 
sessing such  rlghte  as  the  creditors  had,  and 
it  did.  not  appear  that  they  had  any.  This 
questlmi  la  dlgtosed  of  hy  a  fair  conatmc- 
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tlon  of  chapter  27,  p,  35,  Laws  1903,  which 
is  an  amendment  to  section  4667,  Gen.  St. 
18M.  Prior  to  the  amendment  the  statute 
provided  that  an  appeal  could  only  be  taken 
by  a  party  aggrieved,  who  appeared  and  mov- 
ed for  or  opposed  the  order  or  Judgment 
appealed  from,  or  who,  being  entitled  to  be 
heard  thereon,  had  not  due  notice  or  oppor- 
tunity to  be  heard.  The  amendment  Is:  "In 
"all  other  cases  the  appeal  can  only  be  taken 
by  a  party  aggrieved  who  appeared  and  mov- 
ed for  or  opposed  the  order  or  Judifuieut 
appealed  from,  or  who  being  entitled  to  be 
beard  thereon  did  not  appear  and  take  part 
In  said  proceedings."  Had  the  husband  lived, 
he  would  have  had  the  right  to  appeal,  with- 
in 30  days  from  the  entry  of  the  order,  re- 
gardless of  whether  he  appeared  at  the  hear- 
ing or  not  Under  section  44Si  a  special 
administrator  Is  authorized  to  preserve  the 
property  of  the  deceased,  and  it  was  within 
the  line  of  appellant's  duty  as  special  admin- 
istratrix to  take  an  appeal  from  the  order  for 
the  purpose  of  preserving  the  estate.  We  do 
not  find  it  necessary  to  determine  whether  or 
not  Emma  Sheeran,  in  her  own  right  as 
widow  of  Frank  Sheeran,  could  have  taken 
an  appeal;  she  having-  become  a  party  ag- 
grieved after  the  entry  of  the  order.  As 
special  administratrix  she  was  the  proper 
party  to  take  such  action,  and  if  upon  such 
appeal  It  was  determined  that  the  will  was 
void  then  it  was  void  for  all  purposes,  and 
appellant  cannot  complain  if  the  widow,  as  a 
result  thereof,  succeeds  to  her  husband's  In- 
terest In  the  real  estate. 
Judgment  aflOrmed. 


HICKET  et  al.  v.  DAVIDSON  et  al. 
(Supreme  Court  of  Iowa.   Jan.  17,  1906.) 

1.  APPKiX— RECOBD— AlCENDID  ABBTBACT~- 

— Delat  in  Piling. 

Where,  after  the  filing  of  the  abstract  and 
arguments,  the  submission  of  the  case  was  post- 

f)oned  until  the  determination  of  another  case 
nvolvhie  plaintiffs'  interest  in  the  subject-mat- 
ter of  tne  suit,  and  after  the  decision  of  that 
case  appellees  filed  an  amendment  to  the  ab- 
stract and  reply  arguments  in  ample  time  to 
enable  appellants  to  file  further  argument,  tbe 
amended  abstract  and  reply  argument  would 
not  be  stricken  from  the  mea  on  the  ground 
that  the  amended  abstract  was  filed  a  long  time 
after  tbe  filing  of  appellants'  argument,  and 
that  the  reply  was  in  the  main  part  a  reargu- 
raent. 

2.  ExECTmon— Illegal  Saleb— Iitjunction 
— Bttbdbn  or  PBoor. 

In  a  suit  to  enjoin  an  execution  sale  on 
the  ground  that  tbe  judgment  debtor  has 
no  interest  in  the  property  sought  to  t>e  sold, 
where  tbe  judgment  debtor  appears  to  be  en- 
titled, as  heir  of  an  intestate,  to  an  Interest  fn 
the  land  in  controversy,  the  burden  is  on  plain- 
tiffs to  establish  any  facts  negativing  the  pre- 
eumptlon  of  interest  arising  from  the  judgment 
debtor's  heirship. 

3.  Descent   and  Distbibotioh— Advance- 
ments—Effect. 

When  a  valid  agreement  is  made  between  a 
father  and  son,  whereby  tbe  former  cancels  a 
debt  of  tbe  latter  and  the  latter  surrsnden  all 


claim  to  the  former's  estate,  tbe  property  of 
the  father,  on  his  death  Intestate,  vests  in  bis 
ottier  heirs,  and  the  son  takes  no  interest  there- 
in which  is  subject  to  the  claims  of  bis  creditors. 
4.  SAUE— EVIDENCE— SunriciENCT. 

Evidence  held  sufficient  to  show  the  mak- 
big  of  a  mutual  agreement  between  a  father 
and  son  whereby  it  was  agreed  to  treat  an  in* 
debtedness  of  the  son  to  the  father  as  an  ad- 
vancement, and  to  cancel  the  same  in  considera- 
tion of  a  surrender  by  tbe  son  of  all  interest 
in  his  father's  estate. 

6.  FBAUDtTLENT    CONVETANCES  —  TbANBAC- 
TlOns    BETWEEN  RELATIVES— CON  VET  ANCES 

TO  Childben. 

Where  a  son  of  a  decedent  was  practicail; 
insolvent,  and  his  interest  in  the  decedent's 
property  had  been  exhausted  by  advancements 
made  during  tbe  decedent's  lifetime,  the  act  of 
tbe  decedent's  daughters  in  conveying  to  an  in- 
fant son  of  their  insolvent  brother  their  interest 
In  a  tract  of  land  which  descended  to  them  from 
the  decedent,  was  not  fraudnlent  as  against 
creditors  of  their  brother. 

Deeioer  and  Sberwln.  JJ.,  dissoiting. 

Appeal  from  District  Ciourt,  Cedar  Gonnty ; 
W.  O.  Thompson,  Judge. 

Action  by  plainturs,  claiming  to  be  tbe 
owners  In  oonmion  of  a  tract  of  land,  to  re- 
strain the  sale  thereof  by  defendant  EUyaon, 
as  sheriff,  under  execution  Issued  under  a 
judgment  rendered  in  favor  of  defendant 
Browning  against  one  Wm.  P.  Hlck^  nnd 
assigned  to  defendant  DavldBon.  Decree  for 
plaintiffs,  from  vblcfa  defendants  appeal. 
Affirmed. 

Grimm,  Trewin  &,  MoflStt,  for  appellants. 
Wright  Leech  &  Wright,  for  appellees. 

McCLAIN,  C.  J.  In  a  motion  submitted 
with  the  case  appellants  ask  that  appellees' 
amendment  to  the  abstract  and  a  consider- 
able portion  of  tbe  reply  by  appellees  to  ap- 
pellants* ai^ument  be  stricken  from  the  files, 
because  tbe  amended  abstract  was  filed  a 
long  time  after  the  filing  of  appellants'  argu- 
ment (appellees  having  the  opening  and  clos- 
ing In  this  case)  and  tbe  reply  is  in  the  main 
part  a  reargument  In  an  ordinary  case  we 
sbould  be  inclined  to  sustain  this  cqotlon,  but 
tbe  facts  of  this  case  are  peculiar.  After  the 
filing  of  tbe  abstract  and  ailments  the  sub- 
mission of  tbe  case  was  postponed  until  an- 
other case.  Involving  the  Interest  of  plaintiff 
Wm.  P.  HIckey,  Jr.,  in  this  same  tract  of 
land  which  is  Involved  In  tbls  case,  should 
be  decided  by  this  court  After  tbe  decision 
In  the  other  case  was  rendered  the  appellees 
conceived  It  to  be  to  tbelr  interest  to  present 
the  record  more  fully  by  way  of  amendment 
to  the  abstract,  and  to  more  fully  argue  the 
questions  which  had  been  involved  In  the 
other  case,  and  the  amendment  to  the  ab- 
stract and  the  reply  ailments  were  there- 
upon filed  in  ample  time  to  enable  tbe  ap- 
pellants to  file  further  argument  did  they 
deem  It  advisable.  As  tbe  record  Is  at  best 
somewhat  obscure,  and,  even  with  the  amend- 
ment. Is  quite  brief,  we  have  desired  to  avail 
ourselves  of  every  assistance  In  imderstand- 
Ing  it  and  have  reached  the  conclusion  that 
tbe  motion  to  atrlke  sbould  be  ovwruled. 
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One  JaSm  Hkkey  died  Intestate  In  Harch, 
1001,  owning  one  farm  of  2B2  acres,  which 
will  hereafta  be  designated  as  tbe  "Home 
Farm,"  another  (arm  of  120  acres,  conatl- 
totlDg  the  tract  of  land  to  which  tbe  present 
case  relates,  two  town  lots,  and  some  grain, 
live  stock,  Implements,  and  taooseboKL  fnr- 
nlturfr  He  also  held  at  the  time  of  his  death 
a  note  for  |7,500,  signed  b7  the  firm  of  Hickey 
ft  Kane  and  by  tbe  Indlrldnal  members  of 
the  firm,  one  of  whom  was  his  son  Wm.  P. 
Hldcey,  secnred  by  chattel  mortgage  on  a 
stock  of  goods  which  has  belonged  to  the 
Arm.  So  far  as  the  record  discloses  this  con- 
stituted his  entire  .property.  He  left  sur- 
Tlring  him  as  heirs  five  children,  John  Hlck- 
ey,  one  of  the  plaintiffs,  Wm.  P.  Hlckey,  al- 
ready referred  to,  and  thne  danghters.  Soon 
after  the  death  of  their  father,  the  three 
daughters  Joined  in  a  conveyance  of  the  120- 
acre  tract  of  land  to  their  brother  John  Hlck- 
ey and  their  nephew  Wm.  P.  Hidcey,  Jr., 
son  of  Wm.  P.  Hlck^  above  referred  to ;  and 
thereafter  the  plainlieFs  in  this  .case,  tiie 
grantees  tn  the  conveyance  from  the  three 
danghters,  brought  this  action  to  enjoin  tbe 
defendants  from  selling  a  one-flfth  Interest 
In  tUs  tract  as  the  property  of  tbe  Judgment 
debtor.  Counsel  agree  that  the  whole  case 
depends  on  the  solution  of  the  question 
whether  Wm.  P.  Hl(^ey.  Sr.,  bad  any  bene- 
flcdal  interest  in  bis  father's  estate  which 
can  be  subjected  to  the  payment  of  the  Judg- 
ment under  which  defendants  claim  the  right 
to  seize  an  interest  In  this  property. 

There  Is  no  dispute  between  counsel  as  to 
the  law  applicable  to  the  case,  nor  Is  there 
any  direct  conflict  in  the  evidence  as  to  any 
material  fact,  but  the  difficulty  In  reaching 
a  conclusion  arises  from  uncertainty,  ae  ap- 
pears from  the  conflicting  claims  of  counsel, 
with  regard  to  Infer^ces  or  deductions  to  be 
drawn  from  the  testimony  of  the  witnesses, 
ail  of  whom  were  examined  in  plaintiff's  in- 
terest It  is  conceded  that  Wm.  P.  Hlckey, 
as  belr,  appears  to  be  the  owner  of  a  one-flftb 
interest  in  the  tract  of  land  to  which  tbls 
controversy  relates,  and  that  the  plaintiffs 
appear  to  hold  the  title  to  only  four-fifths  of 
tbe  tract  as  against  creditors  of  Wm.  P.  It 
Is  clear,  then,  that  the  burden  is  on  the  plain- 
tiffs to  overcome  tbe  presumption  of  owner- 
ship of  a  one-flfth  Interest  by  Wm.  P.  Hlckey, 
in  order  to  entitle  them  to  relief  as  against 
the  defendants.  This  burden  plaintiffs  have 
attempted  to  sustain  by  evidence  which,  as 
their  counsel  claim,  establishes  tbe  fact  that 
prior  to  the  death  of  John  Hlckey  his  son 
Wm.  P.  Hlckey  was  indebted  to  blm  to  an 
amount  In  excess  of  the  share  to  which  Wm. 
P.  would  become  entitled  as  heir  on  the  death 
of  bis  father  intestate,  and  that  under  these 
circumstances  tb^  ent»ed  into  an  arrangc- 
ment  by  which  the  Indebtedness  of  Wm.  P.  to 
tils  father  was  treated  as  an  advancement 
aod  canceled,  and  all  claims  of  Wm.  p.  to 
share  In  bis  father's  estate  were  surrendered 
and  extinguished.  The  question  befbre  ns 


to  decide  is  whether  there  was  sncb  an  ar- 
rangement, for,  If  such  a  valid  aRangement 
was  made,  Uten  on  the  death  of  John  Hlckey 
all  his  property,  not  Including  the  claim 
against  his  son  Wm.  P.,  wlilcb  was  extin- 
guished by  tbe  arrangement,  v^ted  In  his 
other  four  children,  and  nothing  remained 
subject  to  be  taken  by  defendants  under  the 
Judgment  against  Wm.  P.,  and  whatever  ap- 
parent Interest  Wm.  P.  had  in  tbe  120-acre 
tract  of  land  as  heir  was  apparoit  only,  and 
not  real,  having  been  extinguished,  as  above 
Indicated,  by  tbe  settlement  between  him  and 
his  father.  So  far  as  It  Is  necessary  to  de- 
termine the  fact  in  this  case,  tbe  alleged  In- 
debtedness of  Wm.  P.  to  bis  father  consisted 
of  money  loaned  by  father  to  son,  and  In- 
vested by  the  latter  in  the  partnership  busi- 
ness of  Hicke;  &  Kane,  and  was  evidenced 
by  the  97,500  note  secured  by  diattel  mort- 
gage above  mentioned.  Counsel  aigne  that 
the  Indebtedness  of  Wm.  P.  to  his  father 
was  greater  than  this  at  tbe  time  It  was  con- 
verted Into  an  advancement,  but  it  is  suffi- 
cient for  present  purposes  to  consider  this 
one  item,  as  to  which  there  Is  no  dispute. 
On  tbe  other  band,  it  is  conceded  tliat  at 
the  time  of  tbe  arrangement  between  Wm. 
P.  and  bis  father  tbaee  was  $1,800  interest 
accrued  and  unpaid  on  this  17,500  note,  so 
that,  If  there  was  such  an  arrangement,  tbe 
Indebtedness  which  was  converted  into  an 
advancement  was  at  least  $9,300.  Some 
claim  is  made  In  aigument  that  no  interest 
accrues  on  money  given  by  way  of  advance- 
ment ;  but  there  Is  not  the  slightest  evldoice 
that  the  money  furnished  Wm.  P.  or  tbe 
firm  of  Hlckey  &  Kane  was  considered  on 
either  band  as  given  by  way  of  advancement 
to  Wm.  P.  until  the  arrangement  referred 
to  was  made.  Tbe  indebtedness  was  evi- 
denced by  a  note  secured  by  mortgage.  Inter- 
est was  provided  for,  and  there  was  every 
characteristic  of  a  loan. 

There  Is  no  controversy  between  counsel 
as  to  tbe  proposition  that  an  indebtedness 
may,  by  mutual  agreement,  be  converted  into 
an  advancement  The  only  questioiF  is  as  to 
the  suffldency  of  tbe  evidence  to  show  such 
an  arrangement  between  Wm.  P.  and  his 
fathw  in  this  case.  But  tb^  can  be  no 
doubt  under  this  record  as  to  the  sufficiency 
of  the  evidence  on  this  point  Wm.  P.  testi- 
fied to  tbe  fact  and  It  Is  shown  by  one  of  tbe 
daughters  and  another  witness  that  Just  be- 
fore such  arrangement  was  made,  as  testified 
to  by  Wm.  P.,  the  father  bad  caused  tbe 
daughter  to  write  a  letter  to  Wm.  P.  In  re- 
sponse to  one  asking  for  more  money.  In  which 
it  was  specifically  stated  that  Wm.  P.  had 
already  received  more  than  his  share,  and  no 
further  money  would  be  furnlsbed  to  blm. 
The  letter,  as  testified  to,  did  not  In  Itself 
contain  a  definite  stat^nent  that  the  father 
would  treat  the  Indebtedness  already  exist- 
ing as  an  advancement,  but  it  did  indicate 
a  feeling  on  his  part  toward  his  son  Wm.  P. 
with  reference  to  the  indebtedness  which 


Digitized  by 


Google 


680 


105  NORTHWESTERN  REPORTER. 


flmn 


would  strongly  tend  to  corroborate  the  testi- 
mony of  Wm.  P.  as  to  the  conyersatlon  be- 
tween him  and  his  father  which  he  saye  soon 
afterward  took  place.  Unless  we  are  Justifled 
In  absolutely  dlsbelleTlng  and  disregarding 
the  testimony  of  unlmpeached  witnesses,  we 
are  not  warranted  In  saying  that  there  is  not 
sufBcient  evidence  to  show  the  conversion  of 
the  Indebtedness  Into  an  advancement  What 
was  subsequently  done  by  the  parties  In  In- 
terest Indicates  their  understanding  that  such 
an  arrangement  was  made.  Soon  after  the 
death  of  the  father,  and  without  further  con- 
ference with  bis  brother  and  sisters,  Wm.  P. 
executed  to  bis  sisters  a  conveyance  of  his 
Interest  In  the  252-acre  farm  which  Included 
the  homestead.  Joining  for  the  purpose,  as  we 
understand  the  record.  In  a  deed  which  also 
conveyed  the  Interest  of  his  brother  John; 
and  in  connection  with  the  execution  of  this 
conveyance  the  $7,500  note,  which  was  In  the 
hands  of  one  of  the  daughters,  was  sur- 
rendered. No  claim  appears  to  have  been 
made  against  Wm.  P.  by  his  brother  and 
sisters,  as  the  other  heirs  and  jointly  In- 
terested in  the  personal  property,  to  enforce 
this  obligation  against  Wm.  P.,  or  to  treat 
htm  as  In  any  way  a  debtor  to  the  estate.  It 
also  appears  that  Wm.  P.  Joined  with  his 
brother,  John,  In  transferring  to  his  sisters 
without  further  consideration  all  their  In- 
terest In  the  personal  property.  The  entire 
record  can  be  consistently  explained  (In  the 
absence  of  an  Inference  of  fraudulent  collu- 
sion, to  which  matter  we  shall  presently 
refer)  on  the  theory  that  all  the  heirs  per- 
fectly well  understood  that  Wm.  P.  bad  no 
further  Interest  In  his  father's  estate. 

As  bearing  on  the  credibility  of  the  testi- 
mony of  Wm.  P.  that  there  was  an  arrange- 
ment between  him  and  his  father  by  which 
his  indebtedness  was  converted  Into  an  ad- 
vancement, we  may  properly  consider  the 
value  of  the  estate  as  compared  with  the 
acknowledged  indebtedness  of  Wm.  P.  to  his 
father.  Without  going  into  details,  we  have 
reached  fhe  conclusion,  on  reading  the  evi- 
dence, that  it  appears  without  reasonable 
doubt  that  the  total  value  of  the  estate,  real 
and  personal,  not  Including  the  indebtedness 
of  Wra.  P.  to  his  father,  was  at  the  time  of 
his  decease  $33,050.  Adding  to  this  the 
amount  of  the  Indebtedness  of  Wm.  P.  to 
his  father  to  find  the  total  value  of  the  estate 
in  which  Wm.  P.  would  have  been  entitled 
to  participate  (subject  to  the  oCtset  against 
his  Interest  of  his  indebtedness),  we  have  the 
total  value  of  the  estate  $42,950.  The  share 
of  Wm.  P.  as  heir  would  therefore  have  been, 
bad  no  arrangement  been  made  to  convert 
this  indebtedness  Into  an  advancement,  $8,590. 
The  share  of  Wm.  P.,  therefore,  waa  clearly 
less  than  his  indebtedness,  and  yet  not  so 
different  from  it  In  amount  as  to  render  the 
action  of  the  father  in  canceling  it  and  con- 
verting it  Into  an  advancement  unreasonable. 
Had  there  been  no  question  as  to  unpaid 
creditors  ct  Wm.  P.,  there  would  be  no 


srounde  for  questlMibif  the  reasonableness  of 
tbe  testimony  of  Wm.  P.  as  to  tbe  arrange- 
ment betwera  btm  and  his  fatber. 

But  the  position  of  counsel  Is  that  the  testi- 
mony of  Wm.  P.,  and  the  subsequent  acts  of 
his  sisters  In  conveying  an  Interest  In  tbe 
120-acre  tract  to  the  Infant  son  of  their 
brother,  taken  together,  show  a  general  fraud- 
ulent purpose  on  the  part  of  all  of  them  to 
put  the  property  of  Wm.  P.  beyond  the  reach 
of  his  creditors.  We  concede  that  courts 
should  be  astute  to  discover  fraud,  and  should 
strenuously  endeavor  to  prevent  the  success  of 
a  dishonest  effort  to  so  manipulate  tbe  title 
to  property  that  creditors  shall  be  deprived 
of  Just  satisfaction  of  their  claims;  but  we 
do  not  conceive  It  to  be  within  the  province  of 
a  court  of  equity  to  Infer  a  fraud  from  acts 
which  are  equally  consistent  with  good  faith, 
nor  disregard  tbe  testimony  of  unlmpeached 
and  uncontradicted  witnesses.  It  waa  not  un- 
reasonable, nor  on  the  face  of  It  necessarily 
fraudulent,  for  the  sisters  of  Wm.  P.  to 
provide  for  his  Infant  son  In  view  of  the  fact 
that  he  had  lost  all  his  property  In  an  un- 
fortunate business  speculation.  E3ven  If  they 
saw  fit  out  of  their  abundance  to  make  some 
provision  for  this  brother,  and  to  make  that 
provision  by  giving  property  to  his  infant 
child,  which  would  therefore  be  beyond  the 
reach  of  bis  creditors,  tbe  creditors  cannot 
complain.  Counsel  dwell  upon  the  fact  that 
no  explanation  has  been  made  In  the  record 
as  to  why  the  sisters  conveyed  an  interest 
In  this  120-acre  tract  to  the  son  of  Wm.  P. 
Instead  of  to  him.  But  as  we  look  at  the 
case,  such  explanation  was  uncalled  for.  If 
Wm.  P.  still  had  a  real  Interest,  as  he  bad  an 
apparent  Interest  In  this  120-acre  tract  the 
conveyance  would  simply  pass  to  his  son  the 
additional  interest  held  by  the  daughters 
therein;  and  the  question  to  be  determined 
by  the  court  was,  not  the  Intention  of  the 
daughters,  but  the  subsisting  Interest  if  any. 
of  Wm.  P.  Had  his  sisters  conveyed  their 
Interest  directly  to  Wm.  P.,  it  would  simply 
have  invested  him  with  their  Interest  Id 
addition  to  his  own,  and  they  would  thereby 
have  been  giving  him  their  own  property  to  be 
taken  by  his  creditors  in  satisfaction  of  bis 
debts.  There  was  certainly  no  badge  of 
fraud  In  a  transaction  by  which  they  vested 
their  own  Interest  In  bis  son  Instead  of  In 
himself. 

Some  claim  Is  made  in  argument  that  there 
was  after  the  death  of  the  father  a  practical 
partition  of  tbe  property  among  the  brothers 
and  sisters,  In  pursuance  of  which,  and  for 
the  purpose  of  defrauding  the  creditors  of 
Wm.  P.,  the  share  of  the  latter  was  conveyed 
to  his  son  instead  of  to  himself.  But  there 
is  no  evidence  of  any  arrangement  for  parti- 
tion, and  what  was  done  was  not  consistent 
with  any  such  arrangement  The  value  of 
the  one-half  Interest  In  the  120-acre  tract 
which  the  sisters  purported  to  convey  to  their 
brother's  son,  did  not  correspond  to  bis  In- 
terest In  the  estate^  disregardlns  tals  Indebt- 
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ednees  or  adrancement,  nor  to  his  Interest  In 
excess  of  such  Indebtedness  or  advancement. 
The  sormise  as  to  the  attempted  partition  Is 
wholly  Inconsistent  with  all  the  evldoice  as 
to  the  acts  of  the  parties  and  the  value  of  the 
property. 

We  therefore  reach  the  conclusion  that 
Wm.  P.  Hicbey  had  no  interest  in  the  120- 
ftcre  tract  of  land  which  the  defendants 
sooefat  to  reach  nnder  execution,  and  that 
the  decree  of  the  trial  court  quieting  the  title 
of  the  plalntlCfs,  and  enjoining  the  defendants 
from  levying  upon  any  Interest  In  the  prop- 
erty under  the  judgment  against  him,  was 
correct;  and  It  Is  affirmed. 

DEEMBR,  J.  (dissenting).  The  law  ap- 
plicable to  this  case  Is  well  settled,  and  the 
facts  are  not  seriously  In  dispute.  The  diffi- 
cult, as  I  understand  It,  is  In  the  application 
of  the  law  to  these  facts  and  with  the  flnal 
conclusion  reached  by  the  majority.  The 
case  is  this:  BefcH-Q  the  death  of  bis  father 
William  P.  HIckey.  Sr.,  was  lai^ely  in  debt 
and  practically  Insolvent  He  owed  various 
parties  something  like  $14,000,  and  the  de- 
fendants are  of  these  creditors.  John  Hlck- 
ey.  Sc.,  father  of  William,  died  March  11, 
1901,  leaving  surviving  Ave  children,  to  wit: 
William  P.  gi(^^,  Sr.,  John  HIclcey,  Jr., 
Maggie  and  Nellie  Hickey,  and  Mary  O'Con- 
nor. There  Is  some  dispute  In  the  evidence, 
or  rather  some  doubt  r^rdlng  the  character 
and  value  of  the  property  which  John  Hick^, 
Sr.,  owned  at  the  time  of  his  death.  It  Is 
conceded,  however,  that  he  died  seised  of  872 
acres  of  land  in  Una  county,  two  town  lots, 
a  large  amount  of  personal  property  worth 
at  least  $4^00,  and  cash  to  the  amount  of 
$900.  Some  other  property,  hogs,  catUe, 
horses,  harness,  and  household  furniture,  was 
also  left,  the  value  of  which  fs  not  shown.  A 
few  days  after  the  death  of  John  Hickey,  Sr., 
and  before  any  administrator  was  appointed, 
or  any  appraisement  made  of  the  property 
belonging  to  the  estate,  and  without  any  com- 
putation being  made  In  order  to  determine 
what  amount  each  of  the  heirs  was  entitled 
to,  the  two  men,  William  P.,  Sr.,  and  John, 
Jr.,  heirs  of  their  father,  John,  united  in  a 
deed  to  their  sisters,  Maggie  and  Nellie  Hick- 
ey and  Mary  O'Connor,  conveying  to  them  all 
tbelr  Interest  In  262  acres  of  the  land  owned 
by  the  deceased,  and  the  two  town  lots;  and 
they  also  conveyed  to  them  by  bill  of  sale  all 
their  interest  In  all  the  personal  property 
left  by  the  deceased.  On  the  same  day,  and 
as  a  part  of  the  same  transaction,  the  three 
women  heirs  of  the  deceased  united  in  a 
deed  to  William  P.  Hickey,  Jr.,  a  six  year 
old  son  of  William  P.,  Sr.,  and  to-  John 
Hickey,  Jr.,  conveying  to  them  their  undi- 
vided tlaee-fifths  interest  in  the  remaining 
120  acres  of  land  left  b^  the  deceased,  which 
Is  the  subject  of  controversy  in  this  case.  It 
is  not  only  conceded,  but  shown,  by  the  evi- 
dence beyond  all  dispute  that  William  P.- 
Jr.,  paid  DOtblng  tat  the  land;  that 


Is  to  say,  that  he  furnished  no  part  of  the 
consideration  therefor.  Remembering  that 
these  conveyances  were  made  almost  Imme- 
diately upon  the  father's  death,  that  William 
P.  Hickey,  Sr.,  was  insolvent  and  largely  in 
debt  when  his  father  died,  that  no  adminis- 
tration was  had  or  attempted  upon  the  fa- 
ther's estate,  that  the  women  conveyed  to 
William,  Jr.,  and  John,  Jr.,  their  tbree-flfths 
interest  in  and  to  the  120  acres  of  land,  that 
there  was  no  settl«n«it  or  accounting  be- 
tween the  parties  to  these  conveyances,  and 
nothing  said  between  them,  according  to  their 
testimony,  about  what  each  one  was  to  re- 
ceive from  the  father's  estate,  we  have,  I 
think,  about  as  strong  a  prima  facie  case  for 
the  creditor  of  William  P.  Hickey,  Sr.,  who 
held  a  Judgment  against  him  at  the  time  of 
the  father's  death,  as  it  is  poselhie  to  pre- 
sent to  a  chancellor.  See  Sat^ent  v.  Chub- 
buck.  19  Iowa,  37;  Roundtree  v.  Davidson, 
Infra.  It  Is  well  settled  that  the  law  operates 
upon  the  conveyance  and  not  upon  tlie  es- 
tate transferred,  and  the  creditor  will  take 
ail  the  estate  which  the  debtor  has  at  the 
time  when  they  Impeach  the  transfer,  and 
not  merely  the  interest  transferred.  Bump, 
Fraud.  Conv.  S  476;  Flynn  v.  Williams,  29 
N.  C.  82 ;  8.  C,  23  N.  a  509. 

What  is  the  law  under  such  a  state  jof 
facts?  A  conveyauce  of  land  made  with  In- 
tent to  hinder,  delay,  or  defraud  creditors  Is 
always  regarded  as  invalid,  and  existing 
creditors  may  have  such  conveyances  set 
aside  and  the  property  subjected  to  their 
claims,  or  they  may  disregard  the  convey- 
ance and  levy  upon  the  land  so  fraudulently 
conveyed.  Moreover,  if  one  has  the  bene- 
ficial Interest  In  a  piece  of  property,  then, 
no  matter  In  whose  name  the  title  may  be,  the 
holder  of  that  title  Is  regarded  as  a  trustee, 
and  the  property  may  be  reached  by  the 
creditors  of  the  real,  the  beneficial,  owner. 
Doollttle  V.  Bridgman,  1  G.  Greene  (Iowa) 
265.  When  one  furnishes  the  consideration 
for  proper^,  title  to  which  Is  taken  in  the 
name  of  another,  a  resulting  trust  Imme- 
diately arises,  and  he  who  fumishea  the  con- 
sideration Is  regarded  as  the  tme  owner,  and 
the  property  may  be  levied  upon  and  sut>- 
Jected  to  the  claims  of  his  creditors.  Bearing 
In  mind  that  William  P.  Hickey,  Jr.,  fur- 
nished none  of  the  consideration  for  the 
transfer  of  the  land  to  him,  and  looking  to 
the  transaction  as  It  is,  undisguised  by  any 
surmises  or  Inferences,  It  is  clear  to  my  mind 
that  William  P.  Hickey,  Sr.,  furnished  the 
consideration  for  the  conveyance  to  his  six 
year  old  son,  and  that  a  resulting  trust  Im- 
mediately arose  In  his  favw.  State  Bank  v. 
Harrow,  26  Iowa.  426. 

I  cannot  forbear  the  suggestion,  in  this 
connection,  that.  If  this  be  not  true,  William 
P.  Hickey,  Jr.,  has  a  very  precarious  title,  for 
the  grantors  In  his  deed  did  not  undertake 
to  convey  more  than  a  tbree-flfths  Interest 
in  the  land.  If  they  In  fact  had  a  three- 
fourths  interest  It  is  Important  to  tnqnire 
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whoe  IB  tbe  title  to  the  otber  three-twenti- 
eths, whldti  they  did  not  pret^  to  conr^. 
Why  did  they  convey  a  tbree-flftbs  interest 
In  the  land  to  William  P.,  Jr^  and  to  John, 
Jr.?  The  answer  is,  becanse  they  regarded 
John  and  William,  Sr.,  as  holding  the  other 
two^ftha  Interest  Why  did  William.  Sr., 
join  John,  Jr.,  In  a  conTeyance  of  hte  interest 
In  the  other  property,  and  tn  the  bill  of  sale. 
If  he  had  no  Interest  in  the  property  or  any 
part  of  It?  Answers  to  thrae  questions  from 
the  record  In  this  case  solve  the  qnestlon  now 
before  ns,  and  to  my  mind  demonstrate  that 
William  P.  Hldc^.  Sr.,  and  he  alone,  fur- 
nished the  consideration  for  the  conveyance 
to  his  six  year  old  son.  If  this  be  trne,  there 
Is  no  donbt  that  the  creditors  of  WltUam  P., 
Sr.,  may  subject  that  Interest  to  the  payment 
of  their  Judgments.  But  there  Is  also  an- 
other kind  of  conveyance  which  creditors 
may  arold.  one  quite  commonly  met  with 
when  a  person  attempts  to  cover  up  his  prop- 
erty and  hide  it  from  his  creditors.  That  is 
a  conveyance  upon  secret  trust.  From  a 
careful  reading  of  the  record  in  this  case  I 
am  satisfied  beyond  all  doubt  that  this  con- 
veyance to  William  P.  BlAey,  Jr.,  the  six 
year  old  son  of  William  P.,  Sr.,  who  was  so 
lai^ly  in  debt  and  insolvent  was  a  secret 
trust  made  with  a  view  to  giving  William 
P..  Sr.,  the  beneficial  use  and  enjoyment  of 
the  half  of  the  120  acres  of  land,  and  to  se- 
cure It  from  his  creditors  by  a  conveyance 
from  his  sisters  to  his  minor  son,  who  it  is 
conceded  gave  nothing  for  the  land.  Dean 
V.  Skinner,  42  Iowa,  418. 

The  propositions  of  law  above  announced 
are  so  fundamental  and  so  well  established 
that  I  do  not  need  to  further  fortify  them 
with  authority.  I  have  never  heard  any 
doubt  expressed  about  any  of  them.  And  if 
the  facts  atwve  recited  do  not  make  out  a 
strong,  1(  not  impregnable,  case  of  fraud,  I 
do  not  know  how  to  construct  one,  unless  we 
are  permitted  to  see  into  the  secret  purpose  of 
the  actors,  which,  unfortunately,  we  can  never 
do.  Assuming,  then,  ss  I  think  I  am  Justi- 
fied in  doing,  that  these  facts  call  for  an  ex- 
planation. If  any  truthful  one  could  be  given, 
from  those  who  were  parties  to  the  trans- 
action, and  in  whose  breasts  Is  locked  the 
secret  of  the  making  of  the  conveyances, 
what  Is  the  role?  Certainly  it  was  the  duty 
of  those  having  the  sole  and  only  Information 
regarding  the  matter  to  testify  to  the  facts, 
If  they  existed,  which  showed  the  bona  fides 
of  the  transaction;  and.  If  they  fall  to  do 
80,  we  are  Justified  tn  hiferrlng  that  the 
transaction  Is  as  It  appears  to  l>e  on  Its  face. 
We  have  many  times  held  failure  to  explain 
such  transactions  the  best  evidence  as  to 
their  fraudulent  character.  Com  Exchange 
Bank  V.  Applegate,  91  Iowa,  411,  59  N.  W. 
268;  Clements  v.  Moore,  6  Wall.  (IT.  8.)  315. 
18  L.  Ed.  78«;  Glenn  v.  Glenn,  17  Iowa.  498; 
Brittain  v.  Plowman,  113  Iowa,  624.  85  N.  W. 
SIO;  Dunning  v.  Baliy.  120  Iowa,  733.  06  N. 


W.  248;  Peterson  t.  Bone,  76  Iowa,  447,  41 
N.  W.  68;  Owyer  v.  Pigglns.  37  Iowa.  517. 
In  none  of  Uiese  cases  was  the  prima  facie 
showii^E  as  strong  as  in  this. 

Let  us  now  see  if  any  of  these  peisoni 
who  knew  why  and  for  what  purpose  these 
conveyances  were  made  have  frankly  ana 
truthfully  explained  the  same.  Uamle  and 
William  P.  Hlck^,  Sr.,  were  witnesses  in  the 
case.  Here  is  Maggie's  testimoiv  as  to  how 
tlie  conveyances  came  to  be  made:  ** After 
my  father's  death  my  two  sisters  and  my- 
self deeded  one-half  our  Interest  In  the  120- 
acre  farm  to  yonng  William  P.  Hickey.  a 
little  boy,  the  son  of  our  brother,  the  other 
half  to  our  brother  John.  We  rec^ved  noth- 
ing from  young  William  P.  Hidcey  for  this 
deed.  There  was  no  money  passed,  neither 
to  me  mnr  eltbw  of  my  slstors.  Ai^  I  now 
make  no  claim  to  any  part  of  tbe  120  acres. 
[The  120  acres  referred  to  Is  the  property  in 
dispute  In  this  petition.]  We  received  a  deed 
to  tbe  home  farm,  244  ,  acres.  William  P. 
B.l<±ey  and  John  Hlckey,  our  brotbera,  made 
a  bill  of  sale  to  we  three  girls  for  all  the 
personal  property.  William  P.  Htt^ey  sign- 
ed this  Just  like  he  did  the  deeds.  We  three 
girls  recelTed  ttie  home  fann,  tbe  timber  land, 
the  lota  In  Clarence,  and  all  the  personal 
propnrty.  •  •  •  Everything  was  settled 
before  I  waa  appointed  administratrix."  This 
Is  all  she  said  about  why  and  how  the  con- 
veyances came  to  be  made.  WllUam  P.  Htck- 
ey,  Sr.'s  testimony  Is  even  more  nnsatlsfa<> 
tory.  Here  it  Is:  "I  was  not  preeent  at 
the  meeting  of  the  heirs  on  tbe  farm  after 
father's  death.  Yes;  I  signed  a  deed.  My 
brother-in-law,  O'Connor,  was  present  He 
is  an  attorney.  If  I  remember  right — he 
delivered  some  mtes  to  me.  but  I  don't  re- 
member what  ttiey  wera  It  might  be  be  de- 
livered this  on&  I  could  not  say.  He  came 
over  to  my  store,  r^resentlng  my  aistoa, 
for  my  signature  I  said  he  might  have 
brought  these  notes  over.  I  don't  renienber 
that  Exhibit  A  was  me  of  them.  I  don't 
know  what  he  said  to  me,  excq>t  he  said 
something.  I  signed  a  deed  that  he  present- 
ed to  me  In  behalf  of  my  iristers.  I  sign- 
ed It  without  objection.  I  don't  think  I 
ever  a^ed  any  questions.  That  deed  was 
for  252  acres  of  land,  the  homestead  and  the 
timber,  and  the  town  lots  in  Clarence  I 
don't  know  whether  I  asked  him  any  qnes- 
tlons  at  all  or  not  No,  sir ;  there  was  noth- 
ing said  after  father's  death  between  me  and 
my  sisters  prior  to  my  signing  this  deed  with 
reference  to  any  division  of  the  property — 
nothing  at  all.  I  bad  no  conversation 
whatever  in  regard  to  that  mattor  up  to  the 
time  of  signing  the  deed.  I  did  not  aee  my 
sisters  at  all.  I  mean  to  say  I  had  no  talk 
with  my  sisters  aftv  father's  death  up  to 
this  time  of  signing  the  deed  with  reference 
to  a  division  of  the  proper^,  or  to  surrender 
these  notes."  This,  then.  Is  William  Rick- 
ey's explanation  as  to  why  and  how  the  deeds 
came  to  be  made.  To  my  mind  It  la  very 
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far  from  satisfactory,  and,  even  were  tbe 
other  testlmonj  In  eqalpolse,  I  would  regard 
William  P.  Hickey'a  testimony,  whlcb  I  tiaye 
quoted  in  full,  as  qalte  conclusive  evidence 
of  an  attempt  on  bis  part  to  cover  up  lila 
interest  in  bis  father's  estate,  so  that  credit- 
ors might  not  reach  it  Credulous,  indeed, 
muflt  one  be  who  regards  this  as  a  satisfac- 
tory explanation  of  a  prima  facie  case  of 
fraud.  What  ts  It,  then,  which  tbe  majority 
regard  as  sufficient  to  overcome  this  prima 
facie  case?  Why,  this,  and  only  this:  That 
William  P.  HlclEey,  Sr.,  had  received  from 
his  father  by  way  of  loans  or  advancements 
all  that  be  was  entitled  to  of  his  father's 
estate.  This  I  do  not  believe,  but,  even  if  it 
were  true.  It  does  not  amount  to  that  full 
and  frank  explanation  as  to  the  reason  why 
these  various  conveyances  were  made.  That 
la  left  to  pnre  inference  without  one  word 
of  positive  testimony  to  sustain  it,  although 
It  must  be  conceded,  if  this  were  the  true 
reason,  that  ordinarily  the  parties  Involved 
would  be  glad,  indeed,  to  testify  to  It,  If  It 
were  true. 

Was  any  accounting  had  at  the  time  these 
deeds  and  this  bill  of  sale  were  made  to 
determine  wbat  each  heir  was  entitled  to 
receive?  Was  It  agreed  that  William  P., 
St^  had  no  int^eet  In  tbe  property  left  by 
his  fatlier?  Is  any  reason  given  for  making 
the  conveyance  to  one  of  the  heirs  and  a 
six  year  old  son  of  the  other?  Was  any  ac- 
counting bad  between  John,  Jr.,  and  the 
women  heirs?  No;  nothing  of  this  Idnd.  No 
one  pretends  that  there  was  any  accounting 
or  settlement  as  between  the  heirs,  save  such 
as  the  papers  indicate.  No  one  says  that 
it  was  agreed  that  William.  Sr.,  had  no  fur- 
ther interest  in  his  father's  property,  and 
that  this  was  the  reason  for  the  conveyances. 
On  the  contrary,  he  proceeded  as  if  he  had 
an  interest  by  joining  In  a  deed  with  his 
brother,  and  In  uniting  with  him  In  a  bill 
of  sale  for  the  personal  property,  conveying 
all  his  interest  In  his  deceased  father's  estate, 
save  tbe  120  acres  of  land  which  was  con- 
veyed back  to  his  brother  and  to  his  six 
year  old  son.  Was  not  this  an  assertion  of 
interest?  If  it  was  agreed  that  he  bad  no 
Interest,  why  did  he  join  in  the  deed,  and, 
if  be  bad  no  Interest  why  did  not  his  deed 
cover  the  120  acres  of  land  which  was  there- 
after conv^ed  to  his  son  and  bis  brother? 
If  he  was  making  the  deed  to  clear  up  tbe 
title  simply,  why  did  be  not  Inclnde  tbe  120 
acres  of  land  as  well  as  the  262  and  the  town 
lots?  If  made  simply  to  clear  tbe  title, 
why  was  the  conveyance  made  bade  to  John 
and  William  P.'s  son?  Why  was  the  con- 
veyance made  to  the  son?  Was  it  because 
of  the  love  and  affection  that  bis  aunts,  tbe 
grantors,  had  for  him?  They  do  not  say  so, 
and,  as  they  are  the  only  ones  who  hold  that 
secret,  we  must  conclude  that.  If  this  were 
true,  they  would  have  said  so.  Was  it  a  pure 
gift  to  the  little  boy?  No  one  says  so.  If 
that  were  tro^  surely  they  would  have  so 


testifled.  Why  did  they  not  testify  to  one 
or  the  other  of  these  things?  ManifeBtly  be- 
canse  they  dare  not  And  yet  counsel,  in 
the  face  of  this  record,  want  us  to  assume  a 
state  of  facts,  which  bis  clients  for  some  rea- 
son dare  not  testify  to.  Is  the  prima  facie 
case  made  by  this  record  to  be  met  by  in- 
ferotce  upon  Inference;  especially  where  the 
parties  who  knew  all  about  it  were  on  the 
witness  stand,  and  did  not  for  some  reason, 
do  more  than  testify  to  certain  facta  from 
which  an  inconclusive  Inference  might  be 
drawn?  Again,  why  was  not  the  deceased's 
estate  administered  upon  in  the  r^lar  way, 
and  by  one  who  would  furnish  security  for 
tbe  fulfillment  of  his  trust?  What  was  the 
hurry  in  getting  tbe  apparent  title  out  of 
William  P.  Hickey,  Sr.?  Why  were  not  the 
supposed  claims  for  advancements  present- 
ed to  an  administrator  and  the  estate  set- 
tled under  tbe  supervision  of  a  court?  ^Vby 
was  there  no  inventory  taken  of  the  proper- 
ty, as  required  by  law?  Why  was  all  tbe 
property,  save  this  120  acres  of  land,  con- 
veyed to  the  female  heirs?  Wbat  was  the 
value  of  this  property  when  tbe  decedent 
died?  None  of  these  questions  are  answered 
by  any  on& 

But  it  Is  said  that  William  P.  Hickey.  Sr., 
received,  In  advancements  from  his  father 
before  bis  death,  all  that  be  (William)  was 
entitled  to.  I  do  not  think  the  evidence 
shows  It,  and  I  do  not  believe  that  any  one 
can  fairly  figure  out  this  conclusion  from 
the  very  nnsatlsfactory  record  we  have  be- 
fore ua,  even  cpnceding,  arguendo,  that  the 
other  heirs  were  insisting  upon  these  ad- 
vancements in  the  distribution  of  the  estate. 
But  concede  that  upon  an  accounting  now 
made,  and  which  no  one  contends  was  made 
at  the  time  of  the  transactions  In  contro- 
versy, it  should  be  found  that  William  P. 
Hickey,  Sr.,  baa  received  all  be  was  entitled 
to;  what  does  this  amount  to?  Does  it  do 
more  than  furnish  a  reaaon  which  might 
have  actuated  the  parties  in  making  the 
division  of  tbe  property?  Surely  this  is  all 
that  can  be  claimed  for  such  testimony.  A 
reason  for  making  a  particular  agreement  is 
not  substantive  proof  that  such  an  agree- 
ment was  In  fact  made.  Tbe  parties  In  In- 
terest might  have  Insisted  upon  these  so- 
called  advancements,  or  they  might  not 
In  other  words,  advancements  are  not  con- 
sidered unless  they  are  Insisted  upon.  They 
are  not  Inventoried  by  an  administrator,  and 
are  not  regarded  as  part  of  the  assets  of 
tbe  estate,  save  for  purposes  of  distribution, 
and  then  only  when  insisted  upon  by  the 
other  heirs.  When  the  voluntary  distribu- 
tion was  made  between  these  parties,  were 
these  so-called  advancements  Instated  upon? 
Who  fcnowa?  Maggie  Hickey  and  William 
P.  Hickey,  Sr.  Do  they  say  they  were? 
Let  tbe  record  answer.  Not  a  iH-eath  or  a 
whisper  to  that  effect  from  either  of  them. 
Indeed,  William  says  that  there  was  no  talk 
about  the  matter  at  all,  and  that  be  had  no 


Digitized  by 


684 


105  NOBTHWESTERN  BEPORTEB. 


(low*. 


coDTersatloD  with  tbe  other  heln  Bt  any 
time  about  the  (UtIbIoii  of  the  property. 
What,  then,  la  the  (air  Inference?  The  an- 
swer to  me  iB  plain.  That  they  then  and 
there  undertook  to  divide  the  Tlslble  prop- 
erty between  them,  and  In  making  the  con- 
r^ance  back  to  the  male  htfmthe  name  otthe 
Biz  year  old  son  of  William  P.  HIckey,  Sr^ 
was  Bubstitated  in  place  of  hla  father  in  the 
deed  of  the  120  acres  of  land  to  keep  It  out 
of  the  hands  of  his  father's  many  creditors. 
What  reason  hare  we  for  Indulging  In  an  in- 
ference which  may  or  may  not  be  true, 
when  It  was  the  duty  of  the  parties  who 
were  on  the  witness  stand,  and  in  whose 
breasts  the  information  laid,  to  apeak  the 
rery  truth,  and  for  some  reason  they  dare 
not  say  tbe  word,  but  content  themselves 
with  allowing  us  to  guess.  Suppose  we 
guess  wrong;  la  any  one  liable  for  perjury? 
Suppose  we  say  that  the  conveyance  attacked 
was  a  pure  gratuity  to  the  minor  son,  or 
was  made  out  of  love  and  afTection,  and  it 
should  afterward  turn  out  from  unmistakable 
evidence  that  It  was  made  to  defraud;  could 
Maggie  or  William  Hickey  be  convicted  of 
perjury?  Manifestly  not,  for  neither  have 
said  anything  of  the  kind;  and  yet  their  coun- 
sel would  have  us  draw  that  inference. 

But  It  is  said  that.  If  William  had  secured 
all  he  was  entitled  to  from  his  father's  es- 
tate, he  furnished  no  part  of  the  considera- 
tion for  the  conveyance  to  his  minor  son, 
and  there  Is  therefore  nothing  for  his  credit- 
ors to  reach.  Let  us  look  at  this  for  a 
moment  Bren  if  he  had  received  all  that 
a  court  of  probate  would  have  awarded  him. 
It  does  not  follow  that  the  belrs  may  not 
have  waived  these  advancements  or  part  of 
them.  They  were  not  bound  to  insist  upon 
them,  and,  save  for  purposes  of  distribution, 
tiiey  were  no  part  of  decedent's  estate.  If 
they  did  insist  upon  them  In  this  voluntary 
settlement  and  dlvlslcm  of  tbe  estate,  It 
would  have  been  very  euy  for  the  parties  to 
have  so  testified.  But  they  did  not  say  so. 
What  they  in  fact  did  negatives  any  thought 
of  that  kind.  But,  if  this  be  not  true, 
it  was  Incumbent  upon  them,  under  the 
rule  above  stated,  to  explain  the  trans- 
action and  to  testify  that  this  was  the 
object,  purpose,  and  consideration  for  the 
ccUT^nces.  This  they  did  not  do.  ShaU 
we  say  that  they  counted  so  much  as  ad- 
vancementa  In  settling  up  the  estate  and 
making  the  conTeyoncea,  when  they  do  not 
Bay  ao  themselves?  Moreover,  there  Is 
some  evidence  as  to  adnncements  mode  to 
the  otho*,  or  some  of  the  other,  children. 
How  rnntb  was  advanced  to  each  heir?  Was 
any  compntatloD  made  as  to  what  each  had 
rectived?  No;  the  record  saya  there  was 
no  settlement  See  Floyd  .v.  Floyd,  7  B. 
Men.  (Ky.)  290,  holding  that  a  court  cannot; 
oo  Its  own  motion,  direct  an  account  of  ad- 
vancement with  a  view  to  equalizing  the  dis- 
tribution ct  an  eatate.  That  an  advance- 


ment la  only  to  be  nmaldered  In  nuking 
division  and  dlstrlbatbui  and  not  as  property 
of  the  eatate,  aee  Clode^  |  888S;  In  re  Milter, 
7S  Iowa,  US,  84  N.  W.  769;  Cleaver  v. 
Kirk's  Heirs,  8  Mete.  (Ky.)  270;  CecU  v. 
Cedl,  19  Md.  72,  81  Am.  Dec;  036.  It  is- 
doubtful  If  they  may  be  considered,  save 
where  an  estate  Is  being  dlstribnted  In  pro- 
bate (State  V.  B.  B.  do,  00  N.  H.  86;  Adams* 
Heirs  V.  Adams.  22  Vt  60),  but,  If  they  may, 
there  shonid  be  an  affirmative  showing  that 
they  were  so  considered.  That  ts  wholly 
lacking  here.  Bat  I  need  not  pursue  thia 
proposition  further.  If  tiiere  be  anything 
In  the  showing  made  by  the  Hlckeys,  Maggie 
and  William,  ft  la  simply  that  William,  on  a 
fair  accounting  long  after  tiw  trauaactlonB 
in  question  were  had,  had  received  ail  tliat 
he  was  aatitled  to  from  his  father's  estate. 
This  and  this  alone  1b  all  there  is  in  their 
testimony.  From  this  we  are  asked  to  draw 
the  Inference  that  this  was  tbe  reason  for 
the  making  of  the  conveyances  referred  to; 
and  this,  notwithstanding  tiie  fact  that  one 
was  pressed  for  an  explanation  of  the  mat- 
ter and  refused  to  give  it  and  the  other  for 
some  reason  did  not  see  fit  to  say  that  this 
was  the  reason  for  the  way  decedent's  prop- 
erly was  disposed  of.   I  decline  to  do  this. 

One  other  thought:  If  William  P.  Hickey, 
Sr.,  furnished  any  valuable  consideration  for 
the  property  which  was  deeded  to  his  minor 
son,  no  matter  how  small,  the  son  confessedly 
having  paid  no  part  thereof,  a  resulting  trust 
arose,  for  the  question  of  adequacy  or  suffi- 
ciency of  consideration  does  not  arise  in  the 
case.  That  there  was  a  consideration  in  the 
conveyance  he  made  to  his  sister  is  very 
clear,  and  this  should  end  the  case.  See 
Roundtree  v.  Davidson  (Wis.)  18  N.  W.  618. 
But  William  P.,  Sr.,  does  not  claim  advance- 
ments exceeding  $7,800.  As  the  loan  was 
converted  into  an  advancement  no  interest 
should  be  allowed,  but  the  heir  charged 
with  mon^  received.  Krebs  v.  Kreba'  Ei'r, 
85  Ala.  293.  Taking,  as  proper  evidence  of 
value,  what  the  personal  property  sold  for 
after  the  settlement  was  made,  and  othv 
testimony  as  to  the  value  of  the  real  estate 
at  a  time  different  from  that  of  the  division 
of  the  property,  which  I  may  say  is  rather 
poor  evidence  as  to  its  value  when  the  divi- 
sion was  made,  I  do  not  believe,  when  we  also 
consider  that  he  made  some  advancements 
to  bis  other  children,  tbe  amount  of  which  la 
left  to  inference,  that  William  P.,  Sr.,  had  re- 
ceived bis  full  share.  The  visible  property. 
Including  advancements  that  we  know  about, 
and  the  cash,  not  Including  some  property 
of  which  we  have  no  testimony  as  to  Its  val- 
ue, amounted  to  $49,200.  One-fifth  of  tbia 
would  go  to  each  heir.  ThIa  is  [vaetlcally 
«10.000.  So  that  there  was  at  least  $2,000 
in  value  going  to  William  P.,  Sr.  But  why 
speculate  upon  this,  when  the  helra  ttiem- 
selves  did  not  make  any  accounting,  aa  tliey 
say,  when  they  divided  tiie  property  among 
themselves?  No  one  Bayu  that  they  estimated 
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the  valne  of  the  property  ox  took  Into  account 
the  adrancements  made,  or  that  the  deeda 
men  made  to  abow  that  William  P.,  Sr^  had 
fio  interest  in  the  land.  "Why  ahonld  we  infer 
these  things  in  the  abaenoe  of  some  testimony 
from  the  actire  participants,  who  were  under 
ft  poaittTe  doty  to  explain  the  entire  trans* 
action?  Why  give  the  case  any  other  color 
than  it  bears  on  the  face  ctf  the  papers?  To 
my  mind  the  case  is  an  nnnanally  clear  one, 
and  we  have  no  rifbt  to  make  a  supposed 
settlement  for  these  parties  and  attempt  to 
equalise  matters  for  them,  whoi  they  them- 
selTes  do  not  aay  t^ere  waa  any  attempt  to  do 
BO  when  the  conveyances  In  Qnestlon  were 
madeu  Does  any  one  suppose,  if  the  transac- 
tion was  fair,  open,  and  free  finm  fraud,  that 
Maggie  and  William  HlCkey,  Sr„  would  not 
bare  stid  so,  and  explained  it  according  to 
-scnne  of  the  inferences  suggested  by  the  ma- 
jority? Does  any  one  brieve  tliat  If  the  con- 
veyance to  the  minw  son  of  William  P. 
HIckey,  Sr.,  waa  out  of  love  or  affection,  or 
a  March  gift  to  him,  due  to  their  regard  for 
Um,  Maggie  HiCkey  would  not  have  aald  so? 
As  she  did  not,  what  la  the  fair,  the  reason- 
able, inference?  Does  any  one  auppose  that 
if  William  HIckey,  Sr.,  had  deeded  his  Inter- 
■est  in  the  lands  ai^  personal  property  left  by 
taia  father,  which,  aa  we  have  sera,  he  did 
not  do,  for  he  left  out  the  120  acres  redeed- 
«d  to  his  son  and  brother,  to  his  sisters  with- 
out any  omisidCTatlon,  and  because,  after  a 
conference,  tbey  had  concluded  that  he  had 
had  his  share,  be  would  not  have  said  so? 
Did  he  do  so?  I^et  the  record  whidi  I  have 
quoted  speak.  Why  was  the  land  conveyed 
to  this  six  year  old  son  of  William  P.,  Sr., 
who  was  insolvent  and  largely  in  debt?  Do 
the  anntt  of  thla  b«qr  aay  it  traa  a  gift  to  him, 
or  because  th^  loved  him?  No;  nothing  of 
the  kind.  Who  furnished  the  comrideration? 
He  did  not  So  for  as  this  record  shows,  the 
sole  and  only  consideration  fbr  the  deed  to 
the  boy  waa  the  conveyance  by  William,  Sr., 
and  his  brother,  John,  to  tlidr  sisters  of  their 
tnt^est  In  all  tha  property  of  the  deceased 
father,  save  the  120  acres  of  land  deeded 
back  Immediately  to  John  and  the  minor  son, 
William,  Jr.  If  we  are  to  indulge  In  Infer- 
ence mly,  it  seems  to  me  there  is  oiough 
here  to  make  the  plainest  kind  of  a  case  at 
resulting  trust,  and  of  actual  fraud  as  well. 

The  majority  have  entirely  overlooked  the 
tect  tbat  from  the  face  of  the  records  and 
papers  In  tb»  case  we  have  a  stroiv  prima 
fade  showing  of  fraud,  and  are  insisting  ttiat 
the  case  is  one  of  Inference  only.  This,  in 
my  Judgment,  Is  not  true,  and  if  my  prelimi- 
nary statement  of  the  case,  which  cannot  be 
challenged,  does  not  make  out  a  prima  fade 
ease  for  the  defendants,  not  only  of  fraud, 
but  of  a  resulting  or  secret  trust,  I  do  not 
know  how  one  can  be  made.  The  truth.  In 
my  Judgment,  Is  that  the  majority  are  treat- 
ing a  mere  inference  upon  an  inferaice  as  a 
satisftictory  explanation  of  a  strong  prima 
fade  cue.   If  persons  may  do  as  the  parties 


did  in  this  case,  and  yet  not  be  called  upon 
when  the  conveyances  are  duOloged  to  ex- 
plain them.  It  is  very  easy  to  perpetrate  a 
frand  by  a  voluntary  partition  and  distribu- 
tion of  property.  An  impecunious  heir  has 
been  shown  the  method  whereby  to  defeat  the 
honest  claims  of  hla  creditors. 

As  to  the  suggestion  of  the  maj<n1ty  that 
the  pleadings  do  not  raise  the  issues  I  have 
been  discussing,  there  are  three  answers, 
any  aoe  of  which  is.  In  my  opinion,  sufficient 
to  relieve  of  all  anxiety  on  this  score:  First. 
Gonnsel  concede  In  argument,  bodi  oral  and 
In  print,  tbat  they  do  Involve  the  Questions  I 
have  discussed ;  at  least  they  make  no  point 
that  the  issues  are  not  broad  enough  to  reach 
these  matttts.  Secimd.  Flaintifta  are  John 
Hldcey  and  William  P.  Hifk^,  the  grantees 
in  the  deed  of  the  120  acres  of  land.  They  al- 
lege the  levy  ot  an  execution  Ixj  defendante 
upon  the  120  acres  of  land  aa  tbe  property 
of  William  HIckey,  Sr..  and  aver  that  he 
nerer  had  any  Interest  therein,  and  further 
aver  that  ndther  Maggie  nor  Nellie  HIckey, 
nor  Mary  O'Connor,  bave  any  Interest  In  the 
land.  In  their  prayer  they  asked  that  their 
title  be  esteblla^d,  defendante*  Judgment  de- 
clared no  lien  upon  the  land,  that  the  levy  of 
the  «recutlon  be  set  aside,  and  that  the  sber- 
Uf  be  oijolned  frnn  selling.  Defendante  In 
onsww,  in  addition  to  a  general  denial,  plead- 
ed fraud  in  the  transactions  I  have  discussed, 
not  only  as  a  bar  to  plaintiffs'  prayer  for  re- 
lief, but  affirmatively  by  way  of  cross-peti- 
tion. This  being  true,  plaintiffs  must  recover 
on  the  strength  of  their  own  title,  and  not  cm 
any  alleged  weakness  of  their  adversarlea. 
When  once  It  is  estebUshed  that  William  P. 
Hlckey's  title  In  and  to  the  120  acres  of  land 
waa  fraudulent  and  void,  or  was  held  in 
trust  resulting,  or  secret  for  his  father, 
his  case  is  at  an  end,  no  matter  what  the 
prayer  In  defendants'  cross-petition.  He 
must  estebllsh  that  he  holds  title  to  the  land, 
or  to  one-half  thereof,  and  if  it  be  shown,  as 
I  bave  sald^  that  his  title  is  fraudulent  or  in 
trust  his  case  Is  at  an  end.  Third.  In  the 
croBB-petitton  filed  by  defendante  all  the 
transactions  I  have  commented  upon  as  show- 
ing fraud,  and  a  trust  In  the  plaintiff  Wil- 
liam HIckey,  Jr.,  are  pleaded  with  sufficient 
fullness,  and  the  relief  in^ed  is  that  the  to- 
torest  pretended  to  be  conveyed  to  the  minor 
child,  William,  Jr.,  be  held  subject  to  defend- 
ante' executkm,  that  the  Injunction  be  dis- 
solved, and  the  Judgment  established  aa  a  lien 
against  William  P.  Hlckey's  undivided  one- 
flfth  Interest  In  and  to  the  120  acres  of  land. 

The  majority  seem  to  think  that  this  last 
clause  of  ttie  prayer  for  relief  la  omcluslve. 
But  not  80.  By  Code,  |  STTC,  where  then  Is 
an  answer  to  the  petition  or  a  ccoss-petltlon, 
the  court  may  grant  any  relief  consistent 
with  the  case  made  and  embraced  within  the 
Issue.  See,  also,  Wilson  v.  Miller,  16  Iowa, 
111.  So  that  In  my  Judgment  there  is  noth- 
lag  in  tbe  majority's  suggestion  as  to  the 
sufficiency  of  the  pleadings  In  the  case.  I 
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have  gone  over  the  record  In  this,  and  an- 
other like  case  which  la  now  pending  on  re- 
hearing, many  times,  and  have  no  hesitation 
In  affirming  that  the  land  staonld  be  sabjected 
— that  Is,  the  one-half  of  the  120  acres— to 
the  payment  of  defendants*  Judgment. 
I  shonid  unhesitatingly  reverse. 

SHERWIN,  J.   I  concur  In  this  dissent 


KINZER  T.  DIRECTORS  OP  INDEPEND- 
ENT SCHOOL  DIST.  OF  MARION. 
(Supreme  Court  ot  Iowa.  Jan.  18,  1906.) 

1.  Mandamtts— Ofheb  Adequate  Reuedt. 

Under  the  ezpresa  provLsions  of  Code,  i 
4344,  an  application  for  writ  of  mandamoB  will 
not  lie  if  the  applicant  has  any  other  plain, 
speedy,  and  adequate  legal  remedy. 

[Ed.  Note.^ — For  cases  in  point,  see  vol. 
33,  Cent  Dig.  Mandamus,  H  8-34.] 

2.  Same— DiscBRiON. 

Under  the  express  provision  of  Code,  | 
4341,  mandamus  will  not  lie  to  enforce  an  act 
within  the  discretion  of  the  person  sought  to  be 

coerced. 

[Ed.  Note. — For  cases  fn  point,  see  voL  88, 
Cent  Dig.  Mandamus,  S  64.] 

3.  Schools   and    School  Distbicts— Pbo- 
CEEDiNQS  OP  School  BoAsn — Review. 

The  remedy  for  review  of  proceedings  of  a 
school  board,  either  as  to  law  or  fact,  with 
reference  to  a  subject  within  the  board's  juris- 
diction and  as  to  wnich  it  is  vested  with  a  dis- 
cretion, is  by  appeal  to  the  county  superin- 
tendent of  schooU,  provided  for  by  Code,  I 
2818. 

4.  Saue  —  Regulations  —  Jubisdiction  — 
Review. 

Whether  a  rule  adopted  by  a  school  board, 
for  the  violation  of  which  a  pupil  was  expelled, 
was  reasonably  within  the  jurisdiction  of  the 
board  conferred  by  Code,  8S  2772.  2782,  author- 
izing the  board  to  make  rules  and  regulations 
for  the  government  of  schools  and  to  expel 
studoits  for  a  violation  of  regulations,  etc,  was 
a  question  which  was  reviewable  by  the  courts 
and  as  to  which  the  party  aggrieved  was  not 
limited  to  an  appeal  to  the  county  soperln- 
tendenL 

6.  Same— Reason ABLEKEBS— Review. 

Under  Code.  gS  2743.  2745,  2772,  confei- 
ring  on  school  boards  discretion  to  adopt  and 
promulgate  rules  for  the  proper  government  of 
schools,  a  rule  so  adopted  will  not  be  interfered 
with  by  the  courts,  unless  it  la  so  far  nnreasou- 
ahle  as  to  amount  to  an  abuse  of  dtecretion. 

6.  Same— Games— Football. 

Under  Code,  S  2772,  authorizing  school  di- 
rectors to  make  rules  and  regulations  for  the 
government  of  pupils,  the  board  of  directors  of 
a  high  school  had  authority  to  prohibit  pupils 
of  such  school  from  playing  football  in  a  game 
purporting  to  be  played  under  the  auspices  of 
the  school,  by  a  team  purporting  to  represent 
the  school,  though  the  game  was  not  played  in 
school  hours  nor  on  or  near  the  school  grounds. 

7.  Same— VioLATiow  of  Rules— Findings- 
Review. 

Where  a  board  of  high  school  directors  had 
power  to  adopt  and  promulgate  a  rule  prohibit- 
ing the  playing  of  football  by  pupils  of  the  high 
school,  findings  by  the  board  that  petitioner 
had  violated  the  rule  and  that  his  apology 
tendered  was  insufficient  to  purge  his  offense 
were  reviewable  only  by  appeal  to  the  county 
snpetlntendent,  as  provided  by  Code.  {  2818. 

Appeal  from  District  Courts  i^twn  County; 
R  EL  Miller,  Judge. 


Action  of  mandamnB  to  compel  the  defend- 
ants, directors  of  the  independent  school  dis- 
trict of  Marlon,  to  admit  the  plaintiff  to  the 
prlvlt^^  of  the  high  school  of  said  district, 
from  which  tiw  defendants  are  exclndlng  him 
under  an  order  of  suspension  for  violation  of 
rules  and  regulations  made  by  them.  On  de- 
murrer to  plalntifTs  petition,  judgment  was 
rendered  for  the  defendants,  tnm  wUch  the 
plaintiff  appeals.  Affirmed. 

F.  L.  Anderson,  for  appellant  Vorls  ft 
Haas,  for  appellees. 

McCLAIN,  C.  J.  It  appears  from  the  alle- 
gations in  plaintiff's  petition  that  plaintiff 
was  by  a  resolution  of  the  defendant  board  of 
directors  suspended  from  the  high  school  of 
whl<di  he  was  a  pupil  until  be  shoold  apolo- 
gize to  the  Buperintendrat  before  the  school, 
and  through  the  superintendent  to  the  board, 
for  the  willful  violation  of  a  rule  adopted  by 
the  board,  of  which  violation  the  board  on 
Investigation  found  plaintiff  to  be  guilty. 
The  rule  was  as  follows:  Resolved,  that  the 
board  of  directors  disfavor  football  on  ac- 
count of  Injuries  to  life  and  limb.  The  board 
will  lend  all  assistance,  morally  and  financial- 
ly, in  support  of  baseball,  the  gymnasium,  or 
track  work,  but  for  the  above  reasons  will 
not  permit  football  or  practice  under  the 
auspices  of  the  High  School  or  on  the  school 
grounds.  The  violation  charged  consisted  In 
participating  in  ^  game  of  football,  as  a 
member  of  a  team  composed  largely  of  the 
students  of  the  high  school,  which  was  played 
on  a  Saturday  afternoon  at  the  fair  gronuds. 
It  also  appears  that  plaintiff,  with  the  other 
members  of  the  team,  caused  to  be  printed 
and  posted  in  the  city  of  Marlon  a  poster 
and  advertisement  of  the  game,  which  was 
represented  to  be  a  game  between  the  West 
Branch  High  School  and  the  High  School  of 
Marlon  for  which  an  admission  fee  of  25 
cents  was  charged.  The  questions  argued  are. 
first,  whether  the  board  had  any  authority  to 
adopt  the  rule  above  quoted;  second,  wheth- 
er the  conduct  of  plaintiff  was  a  violation 
of  such  rule;  third,  whether  a  certain  apology 
made  by  the  plaintiff  to  the  board  (not  In 
the  method  pointed  out  by  the  board  In  its 
resolution  of  suspension)  was  sufficient  to  en- 
title the  plaintiff  to  readmlsslon  to  the  school 
under  the  terms  of  his  suspension;  and, 
fourth,  whether  this  proceeding  by  manda- 
mus is  the  proper  method  of  testing  the  valld- 
fty  and  propriety  of  the  proceedings  of  the 
board. 

1.  Considering  first  the  question  whether 
plaintiff  has  resorted  to  the  proper  procedure 
In  order  to  secure  a  review  of  the  action  of 
the  defendant  board,  it  is  at  once  apparent 
that  his  application  for  a  writ  of  mandamus 
will  not  lie  if  be  has  any  other  remedy  la 
the  ordinary  course  of  the  law  which  is  plain, 
speedy,  and  adequate.  Code,  S  4344.  It  is 
also  plain  that  plaintiff  cannot  maintain  this 
action  to  question  the  proceedings  of  the  de- 
fendants in  a  matter  which  is  within  their 
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dlBcntloii.  Code,  I  434L  The  method  pro- 
Tlded  tor  rerlewtng  the  pi-oceedlngB  of  a 
scbool  board,  either  as  to  law  or  fact,  re- 
lating to  a  subject  which  Is  within  their  Jn- 
rlBdlction  and  as  to  which  a  discretion  Is  vest- 
ed In  than,  is  appeal  to  the  conntr  sn- 
perintendent  of  schools.  C!ode,  S  2818.  But 
the  courts  are  not  excluded,  by  this  provision 
for  appeal  to  the  county  snperlntendent,  from 
considering  the  question  whether  the  board 
was.  In  the  matter  complained  of,  acting  with- 
in the  scope  of  Its'powors  as  defined  by  the 
statute.  The  board  la  gtven  authority  In 
Code,  i  2772,  to  "make  rules  and  regulations 
for  Its  own  govemmeit  and  that  of  the  di- 
rectors, officers,  and  teachers  and  paplls" 
and  In  Code,  |  2TS2,  to  "expel  any  scholar 
from  school  fbr  Immorality  or  for  violation 
of  the  regulations  or  rales  established  by  the 
board,  or  when  the  presence  of  the  scholar  Is 
detrimental  to  the  best  Interests  of  the 
scbooL"  Whether  the  rule  adopted  19^  the 
board,  the  enforc«uent  of  which  is  com- 
plained of,  Is  reasonably  within  the  scope  of 
the  power  thus  conferred.  Is  subject  to  In- 
quiry In  the  courts,  and  the  party  complain- 
ing Is  not  limited  to  an  appeal  to  the  county 
snperlntendent.  Perkins  v.  Directors.  66 
Iowa,  476,  9  N.  W.  366;  Hlnkle  v.  Sadler.  97 
Iowa,  S26,  06  N.  W.  765;  Rodgers  v.  Inde- 
pendent School  Dlst,  100  Iowa,  817.  69  N. 
W.  S44.  This  la  in  accordance  with  the  gen- 
eral rule  that  In  an  action  of  mandamus  or 
other  special  proceedings  the  question  wheth- 
er an  inferior  tribunal,  such  as  a  school 
board,  has  acted  within  the  scope  of  Its  au- 
thority, may  be  determined.  State  ex  rel.  v. 
Board  of  Education,  63  Wis.  234.  23  N.  W. 
102,  53  Am.  Rep.  282;  King  v.  Jefferson  City 
School  Board,  71  Mo.  628,  36  Am.  Rep.  499; 
Board  of  Education  v.  Purse.  101  Ga.  422, 
28S.  E.  896,  41L.B.A.683,  66  Am.  St 
Kep.  312. 

We  are  required,  therefore,  to  decide 
whether  the  rule  of  the  defendant  board,  for 
the  alleged  violation  of  which  plaintiff  was 
excluded  from  the  high  school,  was  within 
the  power  of  the  board  to  enact  And  here 
it  may  be  suggested  that  the  court  should 
hesitate  to  Interfere  with  the  regularly  con- 
atltnted  school  authorities  In  their  manage- 
ment of  the  scholars  which  are  placed  under 
their  charge.  The  Legislature  Is  expressly 
authorized  to  provide  for  the  educational  In- 
terests of  the  state,  In  such  manner  as  shall 
seem  best  and  proper.  See  article  9  of  sec- 
tion 15  of  the  state  Constitution.  And  In 
the  exercise  of  this  power  school  districts 
have  been  created,  authorized  to  have  ex- 
clusive Jurisdiction  In  all  school  matters  over 
their  respective  territories.  Code,  §  2743.  It 
is  further  provided  that  the  affairs  of  each 
school  corporation  shall  be  conducted  by  a 
board  of  directors.  Code,  S  2745.  And  the 
directors  are,  as  already  indicated,  expressly 
authorized  to  make  and  enforce  rules.  It 
was  plainly  Intended,  therefore,  that  the 


managemoit  of  sdiool  affalra  should  be 
to  the  discretion  of  the  board  of  directns, 
and  not  to  the  courts,  and  we  ought  not  to 
Interfere  with  the  exerdseof  discretton  on  the 
part  of  a  school  board  as  to  what  is  a  rea- 
sonable and  necessaiy  rale,  except  in  a  plain 
case  of  exceeding  the  power  conferred.  A 
rule  may  be  so  tar  unreasonable  or  beyrad 
the  exercise  of  discretitm  that  the  conrts  will 
say  that  ttie  board  acted  without  authority 
In  making  and  enforcing  it  Murphy  v.  Board 
of  Directors,  80  Iowa.  428;  Perkins  v.  Di- 
rectors, 56  Iowa.  476,  9  N.  W.  356;  State  v. 
VanderbUt  U6  Ind.  11.  18  N.  E.  266,  8  Am. 
St  Bep.  820.  But  the  presumption  la  in 
favor  of  the  reasonableness  and  propriety  of 
the  action  of  the  board,  Burdlck  v.  Babco(^ 
81  Iowa,  526;  Smith  v.  Dlst  Township,  42 
Iowa,  522. 

It  is  cont^kded  that  the  rule  of  defendant 
board  already  quoted,  under  which  plalntllf 
was  suspended,  docs  not  apply  to  the  conduct 
of  pupils  of  the  school  on  holidays  and  out- 
side of  school  houi-s,  and  that  if  It  la  to  he 
construed  as  having  application  to  the  ac- 
tion of  pupils  away  from  the  school  grounds 
and  on  a  day  when  the  school  Is  not  in 
aessltHi,  it  is  nnreasouahle  and  Invalid.  But, 
In  view  of  the  general  discretion  given  to 
boards  of  directors,  as  above  Indicated,  we 
are  not  disposed  to  bold  that  the  rale  as 
applied  In  the  present  case  by  tbe  defend- 
ant board  is  unreasonable  or  In  excess  of 
authority.  Tbe  general  character  of  the 
school  and  the  conduct  of  ita  pupils,  as  af- 
fecting the  efficiency  of  the  work  to  be 
done  in  the  school  room  and  the  discipline 
of  the  scholars,  are  matters  to  be  taken  In- 
to account  by  the  scbool  board,  making  rules 
for  the  government  of  the  school.  They 
have  no  concern,  It  Is  trae.  with  the  indi- 
vidual conduct  of  the  pupils  wholly  outside 
of  the  school  room  and  school  grounds  and 
while  they  are  presumed  to  be  under  the  con- 
trol of  their  parents,  or  after  they  are  be- 
yond tbe  age  of  parental  control,  to  be 
governed  by  the  rules  which  regulate  tbe  con- 
duct of  all  members  of  tbe  body  politic;  but 
the  conduct  of  pupils  which  directly  relates 
to  and  affects  tbe  management  of  the  school 
and  Its  efficiency  is  within  the  proper  regula- 
tion of  the  school  authorities.  Thus  It  has 
been  held  that  rules  as  to  absence  and  tardi- 
ness of  pupils  and  their  misconduct  on  the 
way  to  school,  or  on  going  home  from  scbool. 
are  properly  within  the  scope  of  tbe  power 
of  scbool  officers.  Burdlck  v.  Babcock,  31 
Iowa,  526;  Lander  v.  Seaver,  82  Vt  114. 
76  Am.  Dec.  156;  Desklns  v.  Gose,  85  Mo. 
485,  65  Am.  Rep.  3S7.  We  have  no  doubt  as 
to  the  power  of  the  defendant  board,  in 
the  exercise  of  Its  reasonable  discretion  as 
to  the  management  of  the  high  school,  to  de- 
termine that  It  was  detrimental  to  the  best 
Interests  of  tbe  scbool  that  pupils  should  be 
encocraged  by  their  school  associations  to 
engage  In  games  of  football  with  teams 
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ot  other  Ugb  scboola.  and  we  think  that 
tbeir  proper  power,  with  reference  to  the  en- 
cooragement  or  discouragement  of  the  play- 
ing ot  football  by  pupils  of  fbB  school,  was 
not  Ibnlted  to  the  high  school  gronnds»  hut 
extended  to  partldpatlon  by  the  pupils  in 
games  as  members  of  a  team  pconrartlng  to 
represent  In  any  way  the  high  school  undor 
the  control  of  defendant  board;  and  we 
therefore  reach  the  conclnslon  that,  giving  to 
the  rule  tba  Inteipretatton  whltib  the  board 
gave  it  In  holding  It  to  be  applicable  to  the 
act  of  plaintiff,  sndi  role  was  not  unrea- 
sonable nor  In  excess  of  the  powws  of  the 
board.  Whether  or  not  the  conduct  ot  the 
plaintiff  was  In  Act  a  Tiolation  of  such  rea- 
sonable rale  as  thus  Interpreted  was,  as 
we  think,  a  question,  not  of  the  Jurisdiction 
of  the  board,  but  of  the  propriety  of  its  ac- 
tion, which  we  camiot  review  In  the  present 
proceeding.  In  short,  we  hold  that  the  do- 
fendants  as  a  board  had  authority  to  pro- 
hibit, and  did  prohibit  the  pupUs  of  the 
high  school  from  playing  fooHiaU  In  a  game 
purporting  to  be  played  under  the  aosplces 
of  the  school  or  on  a  team  purporting  to  be 
a  team  representing  the  school. 

2.  The  other  questions  presented  on  this 
appeal  may  be  briefly  disposed  of  In  accord- 
ance with  principles  already  announced.  If 
the  board  had  the  power  to  make  the  rule  in 
question,  then  the  findings  as  to  whether  the 
rale  had  been  violated  by  the  plaintiff  and 
whether  the  apology  tendered  by  him  was  suf- 
ficient or  not  are  not  subject  to  review  In  this 
proceeding  andean  be  tested  only  by  appeal  to 
the  county  superintendent.  Plainly  it  Is  not 
Intended  that  the  courts  shall  interfere  with 
the  action  of  the  school  authorities  In  mat- 
ters of  discipline,  as  to  which  such  authorities 
are  vested  with  discretionary  power.  Bur- 
dick  V.  Babcock.  SI  Iowa,  562;  McCormlck 
V.  Burt,  95  111.  268,  35  Am.  Rep.  163;  Watson 
V.  Cambridge  (Mass.)  32  N.  E.  864.  And. 
in  general,  as  to  the  proposition  that  the  dis- 
cretion of  a  Bchool  tjoard  cannot  be  Inter- 
fered with  by  the  courts  as  t»  a  matter  with- 
in Its  Jurisdiction,  see  Preston  v.  Board  of 
Education,  124  Iowa,  356,  100  N.  W.  54;  Mar- 
shall V.  Sloan,  36  Iowa,  446;  Barnett  v. 
Directors,  73  Iowa,  134,  84  N.  W.  780; 
Bogaard  v.  Independent  DIat.,  93  Iowa,  269, 
61  N.  W.  859;  State  ex  rel.  v.  Board  of 
Education  (N.  J.  Sup.)  45  Atl.  775. 

The  action  of  the  trial  court  In  sustaining 
the  demurrer  to  plalntlfTs  petition  and  ren- 
dering Judgment  for  defendant  was  correct, 
and  it  Is  affirmed. 


BUCK  T.  HAWLBT  &  HOOPS  et  al. 
(Supreme  Court  of  Iowa.  Jan.  17,  1906.) 

1.  Sheriffs  —  Dbputies  —  ApPOiKTHEnr  — 

Evidence. 

Code  1873,  i  766,  authorizes  the  sheriff  to 
appoint  a  deputy  by  an  apointment  In  wrltlDg, 
to  M  approved  by  the  board  of  supervisors  and 


to  be  Sled  In  the  office  of  the  oonQtr  auditor. 
Code  1897,  H  442,  470,  require  the  board  of 
sapervisots  to  keep  a  minute  book,  in  which 
shail  be  recorded  all  orders  and  decisions  made 
by  it  Held,  that  the  failure  of  the  minute  book 
of  the  board  of  suitervisors  to  show  an  approval 
of  tile  appointment  of  an  alleged  deputy  sheriff, 
and  the  absence  from  the  files  In  tne  auditor's 
office  of  any  written  appointment  of  socb  deputy 
sheriff,  is  at  least  prima  facie  evidence  that  the 
appointment  was  never  made  or  approved. 
2.  Offioebs  —  Db  Facto  Officbbs  —  In- 

TBXTDEBB. 

In  the  absence  of  any  color  of  appointment 
or  election,  a  mere  intruder,  to  be  trMted  aa  a 
de  facto  officer,  must  have  acted  as  such  under 
such  circumstances  of  reputation  or  acquies- 
cence as  are  calculated  to  induce  people,  wlUiont 
inquiry,  to  submit  to  or  invoke  his  action  In  the 
supposition  that  be  is  In  truth  an  officer,  and 
mere  proof  of  bis  performance  of  the  act  con- 
cerning which  a  controversy  ariaes  is  not  aoffi- 
cient  proof  of  his  authority  to  perform  it 

[E}d  Note. — For  cases  in  point,  see  vol.  37* 
Cent  Dig.  Offioeta,  H  61-^.T 

8.  JuDQioEHT  —  Default  —  AvoinANOB  — 

CONCLUSIVKNBSS  OF  ReCITAU. 

Although  Code  1897,  S  3524,  declares  that 
the  truth  of  a  return  of  service  within  the  state 
Is  prov^  by  the  signature  of  the  sheriff  or 
deputy,  and  requires  the  court  to  take  judicial 
notice  thereof,  the  entry  of  a  default  joagment, 
recltins  due  service  of  process,  baaed  on  a  re- 
turn ol  service  signed  by  one  styling  himself  a 
deputy  sheriff,  is  not  conclusive  ot  the  official 
character  of  the  signer  of  the  return,  and  the 
judgment  may  be  avoided  for  want  of  jurisdic- 
tion where  it  is  shown  that  the  person  m«.king 
the  return  was  not  in  fact  a  deputy  sherilE  and 
that  process  was  not  In  fact  servedt  as  recited 
by  the  return. 

4.  Pbociesb— RsrnsH— EvinBNCi  of  Falsett. 

Where  process  is  returned  as  served  on 
two  defendants,  evidence  that  it  was  never  serv- 
ed on  one  of  the  defendants  is  admissible  to 
show  the  falsity  of  the  return  as  a  whole. 

Appeal  from  District  Oonrt,  Linn  Oouaty : 

J,  H.  Preston,  Judge. 

Action  to  enjoin  the  collection  of  and  can- 
cel a  judgment  Decree  as  prayed,  from 
which  defendants  appeal.  Affirmed. 

Crlssman  &  Sargent,  for  i^>elIantB.  Jotm 
N.  Hughes,  for  appellee. 

LADD,  J.  Judgment  was  entered  in  the 
circuit  court  of  Linn  county  January  6,  1SS5, 
for  $225.83  and  costs,  In  favor  of  Hawley  & 
Hoops,  on  an  account  against  Buck  &  Keech, 
R.  N.  Buck,  and  Phllo  E.  Keech.  Execution 
was  not  Issued  until  May  11,  1903,  and  was 
then  levied  upon  a  city  lot  belonging  to  Buck. 
In  this  suit  he  asks  that  the  collection  of  tbe 
judgment  be  enjoined,  and  It  be  canceled  on 
the  ground  tbat  tbe  court  was  without  Juris- 
diction to  render  It  Buck  and  Keech  each 
testis  positively  tbat  no  notice  was  ever 
served  on  him,  and  to  circumstances  from 
which  payment  of  the  account  to  an  attorney 
might  be  inferred.  But  the  attorney  is  as 
positive  that  payment  was  not  made  to  bim, 
and  the  Judgment  entry  recites  tbat  ''the  said 
defendants,  though  duly  served  with  process 
and  here  solemnly  called,  came  not,  but  made 
default,"  and  among  the  flies  was  foond  an 
original  notice,  with  a  return  of  service  and 
statement  of  feea  Indorsed  thereon,  tigned. 
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"R  F.  Seaton,  Sheriff,  by  John  W.  Shapley, 
Deputy."  This  was  shown  to  be  In  Shapley's 
handwriting,  but  appellee  contends  that  he 
was  not  then  a  depa^  sheriff.  Section  766 
of  the  Oode  of  1873  authorized  the  sheriff  to 
appoint  a  deputy,  such  appointment  to  be  In 
writing  and  approTed  by  the  board  of  super- 
visors, and  required  to  be  "filed  and  kept"  In 
the  office  of  the  county  auditor.  The  records 
of  the  board  of  supervisors  were  shown  not 
to  contain  an  approval  of  Shapley's  appolnt- 
meat,  nor  was  any  trace  of  the  record  of  a 
bond  found  In  the  bond  record,  and  an  at- 
torney testified,  without  objection,  to  having 
examined  the  flies  of  the  county  auditor's 
office,  and  that  neither  his  appointment  nor 
the  approval  or  bond  was  there  or  In  the 
sheriff's  office.  This  was  all  the  evidence 
bearing  upon  the  Issue  as  to  whether  Shapley 
was  d^nty  sheriff,  and  we  think  It  enough, 
standing  alone,  to  prove  that  he  was  not  such 
officer.  The  law  required  the  board  of  super- 
visors to  keep  a  "minute  book,"  In  which  shall 
be  recorded  by  the  county  auditor  all  orders 
and  decisions  made  by  It,  except  In  relation 
to  highways.  Sections  442,  470.  Code  1897. 
The  approral  of  the  appointment  of  a  person 
as  deputy  sheriff  was  an  order  of  the  board 
snch  as  here  contemplated,  and  the  fact  that 
no  record  of  the  approval  of  Shapley's  appoint- 
ment Is  to  be  found  In  the  "minute  book"  and 
no  wiitten  appointment  of  blm  on  file  In  the 
auditor's  office,  where  the  law  required  It  to 
be  kept,  iB,  to  say  the  least,  prima  facio 
evidence  that  the  appointment  and  apinoral 
never  occnrred. 

Can  It  be  said  that  he  was  a  deputy  sheriff 
de  facto?  In  some  cases  color  of  office — ^that 
la,  an  appointment  or  an  election  of  some 
kind — has  been  thought  Indispensable  to  the 
finding  that  a  person  Is  an  officer  de  facto, 
and  without  which  he  Is  to  be  regarded  as 
an  Intruder  or  usurper.  State  v.  Carroll,  38 
Conn.  449,  9  Am.  Rep.  409;  Throop  on  Public 
Officers,  5  623.  But  the  current  of  authority 
Is  to  the  effect  that  an  Intruder  or  usurper 
may  exercise  official  functions  under  such 
circumstances  and  for  so  long  a  time  without 
Interference  as  to  juetl:^  belief  that  he  has 
been  elected  or  appointed.  Wilcox  v.  Smith, 
5  Wend.  231,  21  Am.  Dec.  218;  Cary  v.  State, 
76  Ala.  78;  Petersilea  v.  Stone.  119  Mass. 
465,  30  Am.  Rep.  335;  People  v.  Staton,  73  N. 
O.  546.  21  Am.  Rep.  479;  Mallett  v.  Uncle 
Sam  Gold,  etc.,  Co..  1  Nev.  188,  90  Am.  Dec. 
484;  State  v.  Murphy.  32  Fla.  138,  13  South. 
705;  State  v.  Punkerman.  63  Conn.  176,  28 
Atl.  110,  22  L.  R.  A.  653;  Van  Amrlnge  v. 
Taylor,  108  N.  0.  196,  12  a  E.  1006,  12  L.  R. 
A.  202,  28  Am.  St  Rep.  51;  Cox  v.  Houston, 
etc..  R.  Co.,  68  Tex.  226,  4  &  W.  455;  Lam- 
bert V.  People,  76  N.  T.  220,  32  Am.  Rep.  293; 
8  Am.  &  Eng.  of  Law  (2d  Ed.)  78;  Herkimer 
T.  Eeeler.  109  Iowa,  680,  81  N.  W.  178.  The 
theory  of  the  doctrine  of  officers  de  facto  and 
tiie  principles  sustaining  the  validity  of  their 
acts  are  that,  though  wrongfully  In  office. 
Justice  and  necessity  require  that  their  act^ 
106N.W^-M 


done  within  the  scope  of  official  authority  and 
dnty,  be  sustained,  to  the  end  that  the  rights 
and  Interests  of  third  persons  be  protected 
and  preserved.  If  Shapley  can  be  said  to 
have  been  an  officer  de  facto,  tbis  must  be 
owing  to  the  exercise  of  official  functions 
alone,  for  the  only  information  contained  In 
the  record  that  he  was  acting  as  deputy, 
even,  is  the  signature  to  the  return  and  the 
fact  that  the  court  based  Its  judgment  there- 
on. But  the  circumstance  of  his  signing  the 
return  alone  seems  hardly  sufficient  to  indnce 
any  one,  without  Inquiry,  to  act  upon  the 
understanding  that  he  was  an  officer.  In  the 
absence  of  any  color  of  appointment  or  elec- 
tion the  party  to  be  treated  as  a  de  facto 
officer  must  have  acted  as  such  under  sucli 
drcTunstances  of  reputation  or  acquiescence 
as  are  calculated  to  Induce  people,  without 
inquiry,  to  submit  to  or  Invoke  his  action  In 
the  supposition  that  he  Is  In  fact  the  officer 
he  assumes  to  be.  Manifestly  proof  of  the 
very  act  concerning  which  the  controversy 
has  arisen  cannot  be  regarded  as  sufficient 
to  Indicate  his  authority  to  perform  It  State 
T.  Wilson,  7  N.  H.  543;  Oouldlng  v.  Clark,  34 
N.  H.  148.  The  court  said  In  the  first  of  the 
above  cases:  "If  It  could,  the  authority  of 
third  persons  to  do  official  acts,  when  it  came 
in  question,  would  be  proved  by  the  acts 
themselves,  which  would  be  absurd."  And 
in  the  last  case:  "It  has,  we  think,  always 
been  required,  In  order  to  prove  a  person  to 
be  an  officer  de  facto,  to  show  that  he  has 
acted  as  such  on  other  occasions  than  those 
which  are  the  subject  of  the  controversy." 
The  evidence  falls  to  show  that  he  was  act- 
ing as  a  deputy  sheriff  de  facto. 

Section  3524  of  the  Oode  of  1897,  declares 
that  when  service  is  made  In  the  state  "the 
truth  of  the  return  Is  proven  by  the  signa- 
ture of  the  sheriff  or  deputy  and  the  court 
shall  take  judicial  notice  thereof,"  and  appel- 
lant contends  that  as  the  court  necessarily 
treated  Shapley  as  a  deputy  In  entering  a 
default,  the  judgment  amounted  to  an  ad- 
judication of  that  fact  which  can  be  corrected 
only  on  appeal.  If  Shapley  was  not  in  fact 
a  deputy  sheriff,  treating  bis  signature  as 
that  of  such  an  officer  did  not  make  him  one. 
any  more  than  the  finding  that  the  original 
notice  had  been  served  was  conclusive  on 
that  question.  Undoubtedly  both  findings  of 
the  court  are  entitled  to  great  consideration; 
for,  as  was  Its'  duty.  It  Is  to  be  presumed  to 
have  Inspected  the  return  and  signature 
thereto.  These  are  matters  to  be  weighed  in 
determining  whether  there  was  any  service. 
But  If  It  shall  appear  that  the  signature  pur- 
porting to  be  that  of  an  officer  was  not  such 
in  fact  for  the  reason  that  the  person  who 
signed  the  return  was  not  an  officer,  then  the 
probative  value  of  the  return,  not  sworn  to, 
has  been  destroyed.  Then  does  it  become  ap- 
parent that  the  court  has  been  Imposed  on. 
In  an  action  like  this  the  sole  Inquiry  Is 
whether  the  court  had  jurisdiction  of  the 
persons  against  whom  Judgment  was  en- 
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tared.  If  It  did  not  have  such  Jurisdiction, 
Its  judgment  la  necessarily  void.  Xbe  pur- 
pose of  the  Inquiry  into  the  character  of  the 
return  and  the  recitals  of  the  judgment  is 
in  aid  of  the  investigation  of  the  issue  wheth- 
er the  essential  initiatory  step  of  serving  an 
original  notice  was  taken.  In  the  absence 
of  other  evidence,  it  might  be  assumed  that 
evidence  aliunde  tbe  return  convinced  the 
court  that  the  notice  was  served.  Little  v. 
Devendorf,  109  Iowa,  47,  79  N.  W.  476. 
Keech  testified  that  the  notice  4ras  never 
served  on  him.  As  tbe  some  return  Indi- 
cates service  ou  both  Judgment  defendants, 
this  was  admissible  as  bearing  on  tbe  falsity 
of  the  return  as  a  whole;  and,  when  consid- 
ered in  connection  with  Buck's  testimony 
that  notice  was  never  served  on  him  and 
the  fact  that  Shapley  was  not  a  deputy 
sherur,  we  think  tbe  evidence  ample  to  sus- 
tain the  trial  court's  oondiulon  that  the  court 
In  enterii^  Judgment  was  without  Jurisdic- 
tion. See  Jamison  v.  Weaver,  84  Iowa,  611, 
51  N.  W.  6G;  Squires  v.  Jeffrey,  101  Iowa, 
677,  70  N.  W.  730;  Sbehan  t,  Stuart  U7 
Iowa,  210,  90  N.  W.  614. 
Affirmed. 


MAOHACEK  v.  HALL  et  al. 
(Supr^e  Court  of  Iowa.   Jan.  16,  1906.) 

MUNICIPAI.  COBPOBATIONB— INJUST  FBOM  DE- 
FECTIVE Sidewalk— Co NTBiBDTORT  Negli- 
OBHOK. 

A  pedestrian  injured  by  stumbling  where  a 
lank  was  left  out  of  a  sidewalk,  leaving  tbe 
irt  two  or  three  inches  lieiow  the  surface  of 
the  walk.  Is  not  guilty  of  contributory  negli- 
gaice  as  matter  of  law,  he  not  knowing  that  the 
plank  bad  been  left  oat,  though  lie  could  have 
seen  tbe  opening,  had  he  looked,  and  big  at- 
tention was  not  diverted  by  anything. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
CenL  Dig.  Hunidpal  GorpOTatlons,  H  1678, 
175fl.J 

Appeal  from  Superior  Court  of  Cedar 
Rapids;  J.  H.  Rotbrock,  Judge. 

Action  for  damages  resulted  in  a  directed 
verdict  for  the  defendant,  upon  which  judg- 
ment was  entered.  Tbe  plaintiff  appeals. 
Reversed. 

Bingham  &  Mekota  and  S.  E.  Tracy,  for 
appellant  Redmond  &  Stewart,  for  appel- 
lees. 

.  LADD,  J.  The  defendant  Hall,  as  con- 
tractor, had  erected  a  church  at  the  comer 
of  Twelfth  and  Seventeenth  avenues  In  Cedar 
Rapids.  A  section  of  the  sidewalk  on 
Twelfth  avenue  between  8  and  12  feet  long 
had  been  removed  to  allow  teams  to  pass  In 
hauling  stone  to  and  dirt  from  tbe  base- 
ment of  tbe  church.  The  open  space  was 
about  6  inches  below  the  ends  of  the  walk, 
toward  each  of  which  tbe  earth  slanted.  The 
section  was  replaced  by  one  of  the  defend- 
ants, McLeod,  by  direction  of  tbe  other  and 
another  tmste*  of  the  church,  and  in  doing 
w  a  plank  6  <«  8  inches  wide  was  left  out 


at  tbe  east  end,  and  the  dirt  was  some  2  or 
8  inches  below  the  walk  beyond.  Two  or 
three  steps  still  farther  east  Hall  had  left  a 
stone  about  2%  feet  long  and  a  foot  in  height 
and  width,  between  1  and  2  fMt  ^m  tbe 

'  sidewalk.  In  the  parking  of  tbe  street.  Tlie 
plaintiff,  who  resided  on  Seventemtb  arenue, 

I  some  400  feet  firom  tbe  place,  had  passed 
along  this  way  in  tbe  morning  before  tbe 

j  section  of  walk  had  been  replaced,  and  uptm 

I  his  return  to  dinner,  shortly  after  12  o'clock 
m.,  noticed  the  change  when  about  40  feet! 
distant.  He  testified :  "I  see,  when  I  got 
about  so  far  as  I  get  from  here  by  tbe  door,  > 
and  I  see  that  a  piece  was  in,  and  I  think  It 
was  all  right,  and  I  no  look,  and  I  no  know 
if  there  is  hole  or  no.  I  go  along,  and  I 
stumble  with  my  foot  aud  catch  that  plank 
with  my  foot,  and  make  a  big  Jump,  and 
fall  down  on  tbe  stone."  On  cross-examina- 
tion he  testified,  further,  that  his  attention 
was  not  diverted  by  anything  in  the  street 
**Q.  Ton  noticed  the  walk  bad  beai  changed 
since  morning?  A.  Yes,  sir.  Q.  Yoa  were 
looking  at  it  then,  to  notice  the  change?  A. 
Tes,  sir.  Q.  How  high  was  the  old  walk 
above  tbe  piece  that  had  been  put  in?  A  I 
couldn't  tell  that  for  sure ;  about  two  inches 
or  so,  or  about  three  inches.  *  *  *  Q. 
And  then  you  walked  right  forward  and  right 
ahead,  and  when  you  came  up  to  where  this 
walk — the  old  walk — was  higher  than  tbe 
new  walk,  you  struck  your  foot  against  It 
and  fell  down?  A.  Tes,  sir.  Q.  Was  that 
plank  out  Just  where  the  old  walk  was  higher 
than  tbe  piece  that  was  put  in?  A.  Yes,  sir. 
Q.  There  was  no  dirt  in  It?  A,  Maybe  there 
was  dirt  In  it  If  It  was  in,  It  was  gray  like 
tliat  sidewalk,  pretty  near  tbe  same  color. 
Q.  Then  you  noticed  that  this  piece  of  walk 
had  been  put  In?  A  I  noticed  It  was  level. 
Q.  You  were  looking  right  straight  ahead  alt 
the  time?  A.  Yes,  sir.  Q.  And  you  saw  It 
had  been  changed  from  morning?  A.  Yes,  sir- 
Q.  You  saw  that  the  piece  of  walk  that  was 
put  in  was  lower  than  the  old  walk?  A.  Yes, 
sir;  afterward,  when  I  lay  over  tbe  stone 
Q.  Didn't  you  see  that  l>efore?  A.  No,  I 
can't  see  that  before.  It  was  level,  and  tbe 
sand  was  In,  and  the  sand  was  the  same 
color  as  the  sidewalk."  That  n^ligence  on 
the  part  of  defendants  might  have  been  in- 
ferred is  not  questioned.  Leaving  the  stcme 
In  the  street  was  prohibited  by  ordinance, 
and  therefore  was  a  negligent  act.  Over- 
bouser  v.  American  Cereal  Co.,  118  Iowa,  417, 
92  N.  W.  74.  And  r^laclng  the  walk  by 
the  McLeods,  tbe  one  by  direction  of  tbe 
other,  in  such  a  manner  as  to  leave  a  danger- 
ous opening,  as  this  might  have  been  found, 
would  have  supported  a  like  Hading  as  to 
what  they  did. 

The  verdict  seems  to  have  been  directed  ou 
the  theory  that  as  plaintiffs  attention  was 
not  diverted,  and  he  could  have  se^  and 
avoided  the  opening  had  he  looked,  he  should 
be  held  as  a  matter  of  law  to  have  been 
guilty  of  negligence  In  not  so  doing.  That 
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plaintiff  did  oot  know  that  the  plank  bad 
beeo  left  out  Is  undlapoted,  and  therefore 
the  fact  that  his  attention  was  not  diverted 
by  anything  in  the  street  Is  material  only  as 
bearing  on  the  degree  of  care  being  exercised 
by  him.  Even.  If  the  dirt  In  the  opening  was 
of  a  color  like  that  of  the  walk,  the  defect 
could  have  been  seen,  had  be  been  looking  for 
defects  But  a  pedestrian  on  the  street  Is  not 
as  a  matter  of  law  an  Inspector  of  sidewalks. 
He  has  the  right  to  assnme  that  they  will  be 
In  repair,  and  that  be  may  proceed  In  safety. 
He  is  not  bound  at  his  peril  to  discover  every 
defect,  although  It  may  be  an  open  one. 
Though  plaintiff  observed  that  the  block  of 
walk  had  been  replaced,  he  did  not  notice 
the  absmce  of  the  plank,  owing  to  the  earth 
being  of  the  same  color,  and  he  bad  the  right 
to  suppose,  In  the  absence  of  Information  to 
the  contrary,  as  he  t«itlfled  he  did,  that  the 
repairs  had  been  properly  done.  Whether  in 
the  ezoTlse  of  ordinary  care.  In  view  of  the 
drcnmstancee  proven,  he  should  have  seen 
the  opening  and  avoided  It,  was  for  the  Jury 
to  determine.  Barnes  v.  Marcus,  90  Iowa, 
676,  66  N.  W.  984;  Eusch  v.  Dubuque,  116 
Iowa,  402,  90  M.  W.  80.  The  cause  should 
have  bew  submitted  to  the  Jury, 
aevennd. 


STATE  ex  rel.  RICK  t.  CAHILL. 
(Supreme  Court  of  Iowa.   Jan.  17,  1906.) 

1.  Schools  and  School  Distbictb— AifKUAX. 

MeETIWO — ^Ei.ECTIOW  OF  DlBECTOBO— PBOOF. 
Conceding  that  Code,  {  2751,  providing  for 
the  annual  meeting  of  school  RUbaistricts  and 
the  election  of  directors  at  that  meeting,  con- 
templates  that  a  record  of  the  meeting  shall  be 
made,  tiiere  is  no  providon  that  the  record 
shall  be  the  sole  and  concluflive  evidence  of  the 
election ;  and  if  the  record  is  not  kept,  or  if  it 
falls  to  contain  evidence  of  the  election,  parol 
evidence  is  admissible  to  prove  the  election  and 
its  result. 

2.  Same— DiHBCTORB— Teem  op  Oitioe. 

Code,  8  2751,  provides  for  the  annaal  meet- 
ing of  school  subdistricts  and  the  election  of  di- 
rectors on  ttia  first  Monday  of  March.  Sec- 
tion 2767  provides  for  regular  meetings  of  the 
board  of  directors  on  the  third  Mondays  of 
March  and  September,  and  for  the  organization 
of  the  board  at  the  regular  March  meeting. 
Section  2768  requires  each  director  to  Quali& 
on  or  before  the  third  Monday  in  Marco,  and 
provides  that  he  shall  hold  office  for  the  term 
to  which  he  is  elected  and  until  his  successor 
Is  elected  and  qualified.  Held,  that  a  director's 
term  of  office  begins  and  ends  on  the  third  Mon- 
day In  March,  when  the  regular  meeting  of  the 
directors  Is  held,  and  not  on  the  first  Monday  In 
March,  when  the  annual  meeting  and  election 
of  the  Bohdistrict  is  held. 
S.  Saub— Qualification  or  HoLn-Ovsas. 

Code,  S  2751.  provides  for  the  annual  meet- 
ing of  school  BUbdiatricts  and  the  election  of  di- 
rectors on  the  first  Monday  of  March.  Section 

2757  provides  for  regular  meetings  of  the  board 
of  directors  on  the  third  Mondays  of  March  and 
September,  and  for  the  organloation  of  the 
board  at  the  regular '  March  meeting.  Section 

2758  requires  each  director  to  qoalify  on  or  be- 
fore the  third  Monday  in  March,  and  provides 
that  he  shall  hold  office  for  the  term  to  which  he 
is  elected  and  mitii  his  saccessor  is  elected  and 
qoalifisd.  Section  1276  provides  that  officers  en- 


titled to  hold  over  to  fill  vacancies  occurring 
through  failure  to  elect  or  qualify  shall  qualify 
within  10  days  from  the  failure  to  elect  or  qual- 
ify. Held,  that  an  election  by  a  school  sub- 
district  of  an  unqualified  person  to  fill  the  office 
of  director,  and  the  failure  of  such  person  to 
qualify  at  the  March  meeting  of  the  directors, 
does  not  constitute  a  failure  to  elect,  but  a  fail- 
ore  to  qualify,  and  the  director  for  the  pre- 
vious year  is  entitled  to  quali^  as  a  hold-over 
within  10  days  after  the  March  meeting  of  the 
directors,  and  is  not  required  to  qualify  within 
10  days  after  the  election. 

Appeal  from  District  Court,  Cedar  Coun- 
ty ;  Wm.  O.  Thompson,  Judge. 

Action  of  quo  warranto  to  determine  the 
right  to  hold  the  office  of  eubdlrector  In  a 
school  township.  There  was  a  trial  to  tba 
conirt,  and  a  Judgment  for  the  plaintiff,  team 
which  the  defendant  ai^als.  Affirmed. 

M.  J.  Wade  and  Wright,  Leech  &  Wright, 
for  appellant  W.  G.  W.  Gelgw  and  Chaa. 
W.  Kepler  &  Son,  for  api>ellee. 

SHERWIN.  J.  The  plaintiff  was  duly 
elected  to  the  office  In  question  at  the  March, 
1904,  election,  and  qualified  and  served  his 
term.  On  the  sixth  of  March,  1905,  it  being 
the  first  Monday  in  the  month,  Thomas  Moor» 
was  a  candidate  for  the  office,  and  received  s 
majority  of  the  votes  cast  therefor.  At  the 
annual  meeting  of  the  board  held,  as  pro- 
vided by  statute,  on  the  third  Monday  in 
March,  Moore  undertook  to  qualify,  but  was 
persuaded  not  to  do  so,  because  of  his  allied 
ineligibility  to  the  office.  The  board  then  de- 
clared the  office  vacant  on  account  of  a  fail- 
ure to  elect  a  qualified  person,  and  appointed 
the  defendant  to  fill  the  vacancy.  Two  days 
thereafter  the  plaintiff  requallfled,  and  In- 
sisted on  bis  right  to  act  as  a  director  for  bis 
Bubdistrict,  but  was  not  recognized  hy  the 
board,  and  brought  thia  action  to  teat  hla 
right  to  the  office. 

Ko  record  was  made  of  the  annual  meeting 
and  election  held  on  the  6th  day  of  March, 
1904,  as  we  understand  the  record,  and  the 
plaintiff  was  permitted  to  prove  his  election 
by  parol.  There  was  no  error  in  the  ruling. 
Section  2761  of  the  Code  provides  for  the 
annual  meeting  and  election,  and.  while  it 
does  not  in  terms  provide  that  a  record  there- 
of shall  be  made,  it  may  be  conceded,  for 
the  purposes  of  this  case,  that  a  fair  infer- 
ence to  be  drawn  therefrom  Is  that  it  shall 
be  done.  But,  If  this  be  true,  the  failure  to 
make  the  record  cannot  deprive  the  plaintiff 
of  his  right  to  the  office,  to  which  he  was  in 
fact  elected.  The  statute  does  not  declare 
that  the  record  shall  be  the  sole  and  conclus- 
ive evidence,  and  it  Is  the  general  rule  that  if 
the  record  be  not  kept  as  required,  or  if  It 
does  not  contain  evidence  of  the  fact  sought 
to  be  proved,  parol  evidence  Is  admissible. 
Poweshelk  County  v.  Ross,  9  Iowa,  611 ;  Dol- 
larhlde  v.  Muscatine  County,  1  O.  Greene,  158. 
See,  also,  Jordon  &  McCallum  v.  Osceola  Co., 
69  Iowa,  388.  13  N.  W.  344;  17  Cyc.  498, 
499.  It  is  conceded  in  argument  that,  If  the 
plalntlfl  was  the  duly  elected  and  qualified 
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Erector  for  the 'term  b^bmliiff  in  190^  he 
would  hold  mev  it  he  qualified  therefor  with- 
in the  Btstntory  period.  C!od^  {  27S6.  The 
real  question  for  determination,  therefore,  1b 
whether  he  did  bo  qualify,  and  Uie  answer 
thereto  must  d^nd  largely  on  the  time  at 
which  the  term  of  aubdlrector  begins.  The 
appellant  contends  that  It  begins  as  soon  as 
he  Is  elected,  and  that  a  failure  to  elect 
causes  a  vacancy  at  once.  The  statute  doe« 
not  In  direct  langiuge  fix  the  beginning  of  the 
term,  but  we  think  it  Is  dearly  Implied  that  It 
shall  begin  on  the  third  Mtmday  in  March. 
Section  2TO7  provides  ter  regular  meetings  of 
the  board  of  directmon  the  third  Mondays  in 
March  and  September,  and  for  the  organiza- 
tion of  the  board  at  the  r^ular  March  meet- 
ing. Section  2768  requires  each  director  to 
qualll^  on  or  befbre  the  tiilrd  Monday  In 
March,  and  says  In  connection  therewith  thai 
he  shall  hold  the  office  tm  the  term  to  whidi 
he  is  elected,  and  until  a  successor  is  elected 
and  qualified.  Construing  the  two  sections 
together,  there  can  be  little  doubt  as  to  the 
legislative  Intent  The  newly  elected  director 
is  not  required  to  qualUy  until  the  r^lac. 
meeting  on  the  third  Mcmdoy  in  March,  when 
the  board  Is  organized,  and,  if  the  appellant's 
contentlfm  is  correct,  there  may  be  an  interval 
of  two  weeks  during  which  there  Is  no  organ- 
ized board.  If  a  succesaor  to  the  presldait  of 
the  board  should  be  elected  and  qualify  at 
once,  the  president's  term  would  thereupon 
expire,  and  the  old  oi^anlzation  of  the  board 
would  be  dissolved  without  authority  to  re- 
organize until  two  we^B  later. 

Again,  we  think  the  fair  Import  of  section 
27SS  is  that  the  term  shall  begin  with  the 
regular  March  meeting.  As  we  have  seen,  It 
provides  fOT  qualification  at  that  time,  and 
Bays  in  the  same  connection  that  the  director 
shall  hold  the  office  for  the  term  to  whldi 
be  has  been  elected,  evldait^  meaning  that 
such  term  i^all  b^ln  at  that  time  If  this  be 
tlie  true  construction  of  the  statute,  there  could 
be  no  vacancy  until  the  end  of  Ihe  term,  to  wit, 
the  third  Bbmday  in  March.  Section  1276 
of  the  Code  provides  that  officers  mtitled  to 
hold  over  to  fill  vacancies  occurring  tbcongh 
failure  to  elect  w  quality  sliall  qualify  with- 
in 10  days  from  the  failure  to  elect  m  qualify. 
The  appellant  urges  that  there  was  a  failure 
to  elect,  within  the  meaning  of  the  statute, 
and  that  the  plaintiff  was  bound  to  qualify  as 
a  hold-over  within  10  days  after  the  election 
on  the  6th  of  March.  That  Ifoore  was  not 
eligible  wh«i  he  was  elected  is  conceded,  and 
under  aome  drcumstances  it  might  be  neces- 
sary and  proper  to  hold  that;  Boch  bdng  the 
case,  there  was  in  fact  a  failure  to  elect.  In- 
deed, such  is  the  gaieral  holding  In  coses  of 
contrat  betwera  parties  who  were  candidates 
for  the  same  office.  16  Oyc.  891,  and  casea 
cited.  But  this  rule  does  not  lend  material 
aid  to  the  construction  of  the  statute,  nor  Is 
it  of  controlling  Importance.  The  statute 
deals  with  vacandes  caused  by  failure  to 
elect  The  word  "election,*'  as  ordinarily 


used  and  understood,  means  the  choice  or 
selection  of  one  man  amongst  more  to  fill 
a  oortala  office ;  and  it  does  not  in  our  Judg- 
ment, always  necessarily  Involve  the  question 
of  ellflAbllity.  Thus  an  alien  cannot  hold  an 
ofBce;  bvt  If,  elected  while  an  alien,  be  be- 
comes a  dtlzen  before  qualifying,  he  Is  en- 
titled to  the  oflScew  Stete  v.  Tan  Beck,  87 
Iowa,  660.  54  N.  W.  626,  19  L.  B.  A.  622, 
43  Am.  St  Rep.  S97. 

The  L^lslature  has  not  given  boards  of 
school  directors  the  power  to  determine  the 
ellgibillly  or  quallflcatlonfl  of  those  elected  to 
the  office.  Such  poww  is  genially  glvwi  to 
the  courts  only,  and  it  cannot  be  poeslble  that 
the  Legislature  Intended  to  require  an  dl- 
faand  determination  of  the  eligibility  of  a  can- 
didate, or  that  the  "fftllnre  to  elect"  therein 
spoken  of  should  mean  the  tailuTO  to  deet  an 
eligible  pwson.  In  our  opinion,  ft  means 
that  if  there  is  a  failure  to  hold  an  election, 
(V  if ,  an  deetlon  bdng  held,  there  la  a  failure 
to  make  a  elu^e  as  provided  by  law,  the 
other  provisions  of  the  section  become  ef- 
fective. There  was,  therrfore,  no  failure  to 
elect  vrithin  the  meaning  of  the  law,  because 
Mom  was  in  fact  elected  and  given  a  cep- 
tificate.  But  he  failed  to  qualify,  and  be- 
cause thereof  the  plaintiff  was  entitled  to 
qualliy  wlthto  10  days  thereafter,  and  to 
hold  the  office  until  his  succesBor  was  elected 
and  qualified,  as  provided  by  sectlim  275S. 

The  motion  to  strike  the  appellant's  reply 
Is  ovoTuled,  and  the  Jndgmoit  la  affirmeiL 


CITIZENS'  STATE  BANE  OF  PBRRT  v. 
CHAMBERS  et  al. 
(Supreme  Court  of  Iowa.  Jan.  17,  1006.) 

1.  CUBTOUB    AND  USAGBB— PBITATB  OoSTOK 
— NOTICK— BVIDBKCE. 

Where,  in  a  suit  to  foreclose  a  mortgage 
issued  OQ  an  application  for  a  loan,  by  whl^ 
tlie  borrowers  stated  they  desired  the  loon  for 
a  term  of  10  jea.n  from  a  certain  date  "at  five 
and  one  per  cent  per  annum,"  no  castooL  was 
pleaded  except  the  customary  method  of  the 
person  to  whom  the  application  was  made  in 
making  loans,  evidence  as  to  their  private  cos- 
torn  to  use  The  words  quoted  in  a  particolar  or 
restrictive  sense  was  inadmissible,  In  the  ab- 
sence evidence  that  def  endante  bad  knowledge 
or  notice  thereof. 

[Eld.  Note. — For  cases  in  point  see  vol.  15, 
Cent.  Dig.  Customs  and  Usages,  H  23,  24.] 

2.  Saux— Tbade  Usaqe— Definiteness. 

A  trade  usage  by  which  words  are  given  an 
srbltrary  signiScance  in  a  particular  line  of 
business  generally  or  In  the  locally  where  the 
parties  resided,  ia  order  to  be  enforced,  must 
he  shown  to  be  of  sach  definite  character  and 
general  acceptation  that  knowledge  thereof  by 
both  parties  might  be  reasonably  inferred. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Gent  Dig.  Customs  and  Usages,  H  28,  24.] 

8.  MOBTOAOBS— Application— CoNSTBtJCTioR. 

Defendants'  grantors  applied  to  a  firm  for 
a  mortgage  loan  at  "five  and  one  per  cent,  per 
annnm"  from  a  specified  date.  The  firm  made 
the  loan  from  Its  own  funds  at  5  and  1  pw  cent., 
taking  two  notes  and  mortnges;  one  secorlnc 
the  amount  of  the  loan  at  6  per  cenL  Intaraat, 
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and  the  otli«r  securins  a  note  for  1  per  cent, 
of  such  amount,  witb  interest  at  8  per  cent. 
Held,  that  the  words  "five  and  one  per  cent." 
should  be  construed  to  mean  6  per  cent,  in- 
terest, and  not  5  per  cenL  interest  and  1  per 
cent,  commission,  bo  that,  on  payment  of  the 
loan  on  an  interest  date  aa  authorised  by  the 
mortKase,  the  bolder  of  the  second  mortsace  waa 
.not  entitled  to  hold  and  enforce  It  for  the 
amount  of  interest  auhsequently  accrulnf: 

Appeal  from  District  Court,  Dallas  Gonii-' 
ty;  J.  D.  Gamble,  Judge. 

Action  In  eqully  to  foreclose  mortgage. 
Decree  for  plaintiff,  and  defendants  appeaL 
Beversed. 

Shorties  &  Harpel,  tot  appellants.  Oordall 
*  Fahey,  far  anKllee. 

WKAVDB,  J.  On  or  about  January  28, 
1902,  Elizabeth  Chambers  and  husband,  Alex- 
ander Chambers,  being  the  owners  of  a  farm 
In  Greene  county,  Iowa,  executed  and  deliver- 
ed to  Dillenbeck  St  Son  an  application  for  a 
loan  thereon  in  the  fallowing  words: 

"Exhibit  A.   Application  for  Loan. 

**I,  the  undersigned,  do  hereby  aK>olnt  S. 
S.  Dllenbeck  &  Son,  of  Citizens'  State  Bank, 
Perry,  Iowa,  as  my  agents  to  procure  for  me 
a  loan  of  f5.000.00  for  the  term  of  ten  years, 
from  February  1,  1902,  at  Ave  and  one 
per  cent.,  per  annum  from  1-22-1902,  to  be 
paid  semiannually,  secured  by  first  mortgage 
upon  the  following  described  real  estate, 
situated  In  the  county  of  Greene  and  state  of 
Iowa  to  wit :  The  northwest  quarter  of  sec- 
tion tblrty-flve  (35)  and  the  north  half  of 
the  southwest  quarter  of  Sec.  36,  Twp.  82, 
range  29,  except  eight  acres  off  of  side  of 
said  eighty-acre  tract  For  the  purpose  of 
procuring  said  loan,  I  declare  the  following 
statement  to  be  true:  Total  No.  of  acres, 
232.  Acres  cultivated,  132.  The  said  prop- 
erty is  not  rented,  but  is  occupied  by  myself. 
Are  there  any  mortgages,  judgments,  taxes, 
or  other  liens  against  the  property?  Yes. 
If  BO,  describe  them,  giving  amount,  name  of 
mortgagee,  and  when  du&  Loan  of  $1,600 
at  five  per  cent,  two  years'  interest  due,  to  G. 
I*  Peck,  opt  &-3-1902.  |2,000.00  to  O.  W. 
Williams,  opt  2-1-1902,  to  Ellsha  Nichols. 
The  money  is  borrowed  for  the  purpose  of 
paying  above  mortgages  and  purchase  price. 
I  own  other  property  of  the  value  of  $4,000. 
My  total  liabilities  at  this  time  do  not  ex- 
ceed the  sum  of  $1,650.  If  this  application 
Is  accepted,  I  will  furnish,  at  my  own  ei- 
pen»e,  a  complete  abstract  of  title  to  the  land 
proposed  as  security,  and  pay  for  stamping 
and  recording  the  mortgage.  I  also  agree  to 
furnish  the  mortgagee  each  year  during  the 
continuance  of  said  loan,  with  evidence  that 
all  taxes  against  said  property  have  been 
paid.  .  I  am  a  married  woman  and  seventy- 
four  years  old.   My  husband's  name  in  fnll 

is  Alexander  Chambers.    He  is  —  ■  years 

old.  My  po8t-o£9ce  address  Is  Angus,  Iowa. 
I  bAve  appointed  S.  S.  Dillenbeck  &  Son  my 
agent  to  assist  me  in  obtaining  said  loan,  to 


whom  the  money  and  papers  may  be  sent  at 
my  risk.  Options  In  even  hundreds,  at  five 
per  cent  Interest  period.  And  I  further 
agree  to  pay  ten  dollars  fOr  examining 
the  premises  ha%In  referred  to  and  the  title 
thereto  If  the  security  should  not  be  as  r^ 
resented. 

ber 

*'£Uzabetb  X  Cbambera 
mark 
"Mack  SterenB.'' 
The  Arm  of  DIllenbedE  &  Son  Is  composed 
of  S.  S.  Dillenbeck  and  B.  C.  Dillenbeck,  who 
are,  respectively,  president  and  casbiw  of 
the  plaintiff  bank,  and  cany  on  their  loan 
business  in  the  bank.  Thereafter  Ur&  Cham- 
bers and  hw  husband  made  and  executed  to 
Dillenbeck  ft  Son  the  following  wrlttra  In- 
struments: 

(1)  A  promissory  note  of  $6,000,  payable 
to  the  tffder  of  8.  8.  Dillenbeck  ft  Son,  due 
10  years  after  date,  with  interest  at  S  per 
cent,  payable  semiannually.  The  note  also 
contained  a  clatue  by  which  the  makers  had 
the  privilege  of  making  payments  on  the  prln* 
cipal  at  any  interest  period. 

(2)  A  mortgage  to  8.  8.  Dillenbeck  ft  Son 
to  secure  tbe  payment  of  said  promissory  note 

!  of  $s,ooa 

I  ^  A  promissory  note  of  $tI00,  payable 
]  to  8.  8.  Dillenbeck  ft  Son  In  Installments, 

and  In  tbe  following  words : 
j  *'$S00.00  Perry,  Iowa,  January  28,  1902. 
"For  value  received,  we,  Bllzabetb  Cham- 
bers and  Alexander  Chambers,  wife  and  hus- 
band, promise  to  pay  to  S.  8.  DlUoibecft  ft 
Son,  or  ordeTi  Ave  hundred  dollars,  payable 
In  twenty  eqoal  Installments  of  tweoty-flve 
dollars  each.  The  first  Instellment  of  twen- 
ty-five ($26)  will  become  due  and  pay- 
able on  tbe  first  day  of  Angust,  1902.  and  tbe 
second  installment  of  twenty-five  ($25)  will 
become  due  and  payable  on  tbe  first  day  of 
February,  1908,  and  the  balance  to  be  paid 
In  eighteen  (18)  equal  Instellments  of  twen- 
ty five  ($25)  each,  on  the  first  day  of  each 
succeedi^  month  of  Augost  and  F^ruary, 
thereafter,  until  tbe  aforesaid  sum  of  five 
hundred  dollars  Is  paid  In  full,  witb  Interest 
at  tbe  rate  of  eight  per  cent,  per  annum 
payable  semiannually  from  maturity  until 
paid  Unpaid  interest  sbsU  bear  Interest  at 
tbe  rate  of  eight  per  cent  per  annum  from 
the  ttoie  the  same  becomes  due.  And  it  Is 
further,  agreed  that  if  default  Is  made  In  the 
payment  of  principal  or  Interest,  then  tbe 
whole  shall  become  due  and  payable  at  once. 
In  case  suit  Is  conunenced  for  the  collection 
of  this  note,  the  makers  hereof  agree  to  pay 
all  reasonable  costs,  Including  attorney's  fees. 

hw 

'Vllsabetb  X  Chambers, 
mark 
hia 

"Alexander  X  Chambers. 

mark 

"Witness  to  marks :    Mack  Stevens." 
(4)  A  mortgage  to  8.  8.  Dillenbeck  ft  Son 
to  secure  tbe  payment  of  said  note  for  $000; 
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Bald  security  being  made  subject  to  the  Hen 
of  the  mortgage  Srst-above  mentioned. 

These  notes  and  mortgagee  Immediately, 
or  at  least  very  soon  after  tbe  application, 
were  signed  and  the  amount  of  tbe  loan  was 
at  once  furnished  by  Dlllenbeck  &  Son  on 
tbelr  own  account  and  paid  out  for  tbe  benefit 
of  tbe  borrowers  In  satisfying  and  removing 
certain  prior  Hens  and  charges  upon  the  land. 
The  Dlllenbecks,  according  to  their  testimo- 
ny, held  the  principal  note  and  mortgage 
some  three  or  four  months,  when  tbey  sold 
and  assigned  it  to  a  party  Id  Connecticut,  re- 
taining the  note  for  $500  secured  by  second 
mortgage.  The  negotiations  for  the  sale  of 
said  mortgage  were  not  concluded  until  with- 
in about  three  weeks  of  the  first  Interest  itey, 
August  1,  1002,  when  tbe  purchaser  paid  Dll- 
lenbeck &  Son  tbe  amount  of  the  principal 
note,  with  interest  accrued  to  that  date  at 
5  per  cent  Within  a  month  or  two  after  ob- 
taining the  loan  from  tbe  Dlllenbecks  the 
Chambers  sold  the  land  to  the  defendant 
James  Wimmer,  who  assumed  payment  of 
the  debt  On  the  arrival  of  the  first  Interest 
day  Wimmer  claimed  the  right  to  exercise 
the  option  reserved  in  tbe  principal  note  to 
pay  the  entire  debt.  He  paid,  and  the  bank 
on  part  of  the  owner  accepted,  the  full  ; 
amount  of  $5,000,  with  5  per  cent  Interest  i 
thereon,  and  the  note  and  mortgage  were  sur- 
rendered and  canceled.  He  also  paid  the 
first  Installment  of  $2S  on  the  $500  note  which 
had  been  retained  by  Dlllenbeck  &  Son,  but 
the  holder  refused  to  surrender  or  cancel  the 
note,  claiming  that  It  represented  merely  tbe 
commission  for  making  the  loan  and  that  the 
Indebtedness  thus  evidenced  was  In  no  man- 
ner affected  or  avoided  by  the  payment  of  the 
principal  before  the  expiration  of  tbe  full 
loan  period.  The  note  having  been  trans- 
ferred by  Dlllenbeck  &  Son  to  tbe  bank  and 
default  having  been  made  In  payment  of  tbe 
second  installment  this  suit  Is  brought  to 
recover  thereon  and  for  a  foreclosure  of  the 
mortgage.  Tbis  somewhat  extended  state- 
ment of  conceded  facts  indicates  the  nature 
of  the  controversy  before  us  without  any 
formal  statement  of  the  pleadings  filed.  Tbe 
question  presented  may  be  briefly  stated  as 
follows:  Under  the  contract  between  the 
Chambers  and  the  Dlllenbecks,  Is  the  $500 
note  to  be  treated  as  representing  a  commis- 
sion fully  earned  when  the  loan  was  complet- 
ed, or  does  Its  several  semiannual  Installments 
represent  Interest  accruing  upon  the  princi- 
pal note?  If  commission,  and  the  same  has 
been  earned  according  to  the  terms  of  the 
contract  then,  of  course,  the  plaintiff  is  «i- 
tltled  to  recover  and  tbe  conclusion  of  the 
trial  court  is  right;  but,  if  interest  then  there 
should  be  no  recovery,  and  the  decree  appeal- 
ed from  must  be  reversed. 

To  ascertain  the  contract  between  tbe  par- 
ties, we  must  look  first  to  the  writing.  Re- 
curring to  its  language  It  unquestionably  ap- 
pears that  Mrs.  Chambers  and  her  husband 
anthorlMd  Dlllenbeck  &  Bon  to  procure  for 


tbem  a  loan  upon  certain  specified  terms, 
to  wit,  "a  loan  of  $5,000  for  tbe  term  of 
ten  years  from  February  1,  1902,  at  fire  and 
one  per  cent  per  annum  from  1-22-1902,  to  be 
paid  semiannually  secured  by  first  mortgage 
upon  [describing  the  land].  *  •  *  Op- 
tions in  even  hundreds  at  five  per  cent  inter- 
est period."  If  we  look  to  the  writing  alone, 
and  such  Is  the  elementary  general  role  in 
the  absence  of  allegation  or  proof  of  frand, 
we  think  It  impossible  to  discover,  in  the  lan- 
guage there  employed,  any  agreement  to  pay 
a  commission.  It  is  possible  that  If  the  bor- 
rowers were  people  of  considerable  business 
experience  and  observation,  the  expression 
"five  and  one  per  cent"  would  have  justified 
the  inference  on  their  part  that  Dlllenbeck 
&  Son  intended  to  dispose  of  the  loan  upon 
the  market  at  5  per  c^t  Interest  and  retain 
1  per  cent,  as  their  profit  In  the  transaction, 
but  the  writing  certainly  contains  no  agree- 
ment to  that  effect  Moreover,  there  is  a 
very  material  distinction  existing  between 
"profit"  and  "commission."  In  the  phrase 
"a  loan  of  $5,000  for  ten  years  at  fire  and 
one  per  cent,  per  annum,"  the  words  "five" 
and  "one"  stand  grammatically  and  Ic^cally 
In  precisely  tbe  same  relation  to  the  word 
"loan,"  which  precedes  them,  and  to  the 
words  "per  cent  per  annum,"  which  follow 
them.  If  "five"  refers  to  the  rate  of  Interest 
to  the  lender,  upon  what  authority  or  by 
what  process  of  reasoning  can  we  say  that 
"one,"  standing  In  like  relation  to  tbe  ante- 
cedent and  subsequent  words  of  the  sentence, 
refers  to  commission  to  tbe  agents?  If  "one" 
is  to  be  construed  as  meaning  "one  per  cent, 
commission,"  what  license  have  we  to  say 
that  "five,"  to  which  it  is  coupled  In  the 
same  manner,  means  "five  per  cent  inter- 
est?" Stated  in  another  form,  If  we  assume 
to  say  that  one  numeral  means  Interest  and 
the  other  means  commission,  how  are  we 
able  to  say  that  "one,"  rather  than  "five," 
stands  for  commission?  In  order  to  extract 
from  the  writing  tbe  meaning  placed  apon 
it  by  appellee,  resort  must  be  had  to 
extrinsic  evidence.  It  may  be  conceded  that 
where  the  language  of  a  contract  Is  so  am- 
biguous or  incomplete  as  to  convey  no  clear 
Idea  of  its  meaning,  or  is  fairly  susceptible 
of  two  or  more  constructions,  parol  evidence 
Is  admissible  in  explanation:  but  even  In 
such  cases  the  rule  which  excludes  parol 
testimony  of  prior  or  contemporaneous  oral 
agreements  tending  to  rary  or  contradict  the 
writing  still  prevails.  The  facts  and  cir- 
cumstances existing  at  the  time  the  writing 
was  executed  audi  the  conduct  of  the  parties 
both  before  and  after  its  execution  may  prop- 
erly be  scrutinized  for  the  purpose  of  remov- 
ing any  ambiguity  or  uncertainty  of  expres- 
sion, but  tbe  Instrument  Is  not  to  be  changed 
or  contradicted  under  the  guls^  of  explana- 
tion or  construction.  17  Cyc.  666,  687,  note 
34.  Neither  Is  evidence  admissible  of  the 
unexpressed  intention  which  one  or  both  of 
tbe  parties  may  have  entertained,  but  failed 
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to  have  embodied  In  the  writing.  King  t. 
tferrlman,  88  Minn.  47.  35  N.  W.  570;  Bank 
T.  Brigbam,  61'  Kan.  727,  60  Pac.  764. 

On  tbe  trial  In  the  court  below  the  Dll- 
lenbe(^  wore  permitted  to  testify  that  the 
aMdicatloa  In  qnestlott  ma  drawn  according 
to  ttaelr  nsnal  mettiod  of  bnBlneBS.  One 
Whiuerr.  a  banker  in  Dee  Moines,  testifying 
for  plaintiff,  said:  "There  is  a  custom  be- 
tween tbe  borrower  and  the  lender  of  ex- 
pressing interest  and  commiBSion.  We  gen- 
erally state  Oie  rate,  then  tbe  commission, 
also,  In  tbe  same  application."  And  on  the 
itrength  of  this  showing  he  was  allowed  to 
say  Iw  woold  understand  the  langaage  In  the 
contract  in  suit  to  mean  **llTe  per  cent  In- 
terest and  one  ptf  coit.  commission."  Anoth- 
er witness,  a  banker  in  Adel,  was  also  permit- 
ted to  toslify  in  substantial^  tbe  same  terms. 
It  would  hardly  seem  necessary  to  eater  in- 
to any  argument  to  demcmstrate  the  Insuf- 
ficiency of  this  T«ry  vague  showing  to  estab- 
lish a  custom  which  shall  control  tbe  con- 
struction of  a  written  cimtract  In  the  first 
place,  no  custom  Is  pleaded  except  tbe  cus* 
tomary  method  of  the  DlUenbecks  In  making 
loans  (EUcar  t.  Loomls,  106  Iowa,  276,  76 
N.  W.  686).  and  of  any  private  cnatom  by 
which  the  words  *^ve  and  one  cent"  were 
ased  in  any  particular  or  restricted  sense 
there  is  no  showing  that  the  Ohambors 
bad  knowledge  or  notice.  They  bad  nego- 
tiated another  loan  through  the  same  agency, 
but  In  that  transaction  the  agents  bad  taken 
a  written  agreement  in  which  It  was  express- 
ly steted  that  they  were  to  receive  a  ^tedfled 
sum  as  commission  fw  their  servlcea.  The 
term  "custom"  Is  perhaps  not  quite  accurate 
as  used  In  the  record,  and  tbe  claim  of  plain- 
tiff In  this  respect  may  possibly  be  better 
referred  to  the  law  governing  "trade  usages." 
But  a  trade  usage  by  which  words  are  f^ven 
an  unusual  or  arbitrary  significance  In  a 
particular  line  of  business  generally  or  In  the 
locality  where  the  parties  reside  must  be 
flbown  to  be  of  such  definite  character  and 
such  general  acceptance  that  knowledge  there- 
of 1^  both  parties  may  be  reasonably  Infer- 
red. Underwood  v.  Iowa  L.  H.,  66  Iowa,  134, 
23  N.  W.  300 :  Bradford  v.  Ins.  Co.,  54  Iowa. 
598,  7  M.  W.  48;  Murray  t.  Brooks,  41  Iowa. 
45 ;  RIndBkoff  t.  Barrett,  14  Iowa,  101 ;  Van 
Hoesen  v.  Cameron,  54  Mich.  609,  20  N.  W. 
600;  Irwin  v.  Wllllar,  110  U.  8.  499.  4  Sup. 
Ct  160,  28  L.  Ed.  225;  Beatty  v,  Gregory, 
17  Iowa.  109,  85  Am.  Dec.  546;  Johnaon  v. 
DePeyster,  60  N.  X.  666 ;  Brunnell  v.  Hudson 
Saw  Mill  Co.,  86  Wis.  687,  57  N.  W.  364.  But 
we  think  there  Is  no  occasion  in  tbis  case  to 
resort  to  proof  of  custom  or  usage  to  deter- 
mine with  certainty  the  real  natnre  and  ef- 
fect of  the  transaction  between  the  appel- 
lanta  and  Dlllenbeck  &  Son.  Conceding,  for 
tbe  purposes  of  the  case,  that  the  testimony 
waa  all  properly  admitted  and  glvli^  it  Its 
utmost  pn^tlve  effect,  we  are  still  of  the 
opinion  that  In  view  of  the  undisputed  facts 
the  appellee  la  oot  sntttled  to  recovo-. 


Looking  at  tbe  practical  construction  pla- 
ced by  the  parties  upon  the  contract,  we  find 
fliat,  instead  of  n^tlating  a  loan  from  some 
third  party  fbr  tbe  borrowers,  the  Dlllen- 
becks  themselves  made  the  loan  from  their 
own  funds  at  "five  and  one  per  cent,"  tak- 
ing their  chances  of  marketing  the  paper  on  a 
basis  which  would  leave  them  a  margin  of 
profit  This  fact  shows  quite  conclusively 
that  tbe  "five  and  one  per  cent"  was  under- 
stood by  the  parties  as  only  another  way  of 
saying  "six  per  cent  Interest"  (the  divldon 
into  "five  and  one"  being  made  to  facilitate 
the  marketing  of  the  security  by  the  lenders) , 
for  there  could  be  no  such  thing  as  nnnmls- 
sion  to  the  lendras  tor  makli^  a  loan  of  tbeir 
own  mon^.  This  feature  of  tbe  case  will 
be  emphasised  by  considering  what  would 
have  been  the  rights  of  the  parties  had  the 
DlIlenbedcB  never  sold  the  prlndpal  note  and 
mortgage,  and  when  the  first  interest  day 
arrived  Chambers  or  his  grantee  Wlmmer 
bad  appeared  and  exercised  his  option  to  pay 
off  the  debt  Under  such  dreumstances  could 
Dlllenbetft  &  Son  have  rightfully  demanded 
not  only  the  "five  and  one  per  cent"  accrued 
to  that  date,  but  In  addition  theretc^  the 
equivalent  of  1  per  cent  per  annum  on  the 
entire  debt  for  nine  and  one  half  years  in 
the  future  after  the  debt  Itself  bad  been  fully 
discharged?  There  Is  absolutely  nothing  In 
the  contract  on  which  to  base  such  an  extra- 
ordinary ruling,  yet  we  must  so  hold  in  order 
to  sustain  tbe  concluaton  of  tbe  trial  court 

It  follows  from  what  we  have  said  the 
decree  appraled  from  must  be^  and  Is,  reviv- 
ed. 


LILIENTHAL  at  oL  r.  BIEBKAMP  et  al. 
(Supreme  Court  of  Iowa.   Jan.  18,  1906.) 
VBRDOB  and  PUBCHA3EB— DtJTT  TO  CoNVBT— 

Parties. 

Where  a  vendor  contracted  to  sell  to  three 
I>erson8,  he  was  jnsti&ed  in  refusinf  to  convey 
to  two  of  them  until  proper  evidence  waa  pre- 
sented to  him  that  the  Interest  of  the  other  had 
been  eliminated. 

Appeal  from  District  Court  Cedar  County ; 
B.  H.  Miller,  Judge. 

Action  In  equity  to  enforce  specific  per- 
formance of  a  contract  for  the  purchase  of 
land.  Decree  for  plaintiffs,  and  defendante 
appeoL  Modified  and  affirmed. 

Charles  W.  Keplw  and  F.  J.  OostwUne, 
for  appellants.  Wright  Leech  &  Wright  for 
appellees. 

pm.  CURIAM.  The  abstracto  In  this  case 
are  1^  no  means  clear  and  satisfoctory,  but 
after  a  careful  examination  of  Ihe  record  as 
presented,  we  conclude  that  the  trial  court 
waa  correct  In  finding  for  the  plaintiffs. 
While  it  Is  (dalmed  by  tbe  appellante  that 
they  refused  to  carry  out  the  contract  be- 
cause of  defects  In  the  title  to  tbe  land,  it 
fairly  appears  that  this  alleged  reason  la 
an  afterthought  It  Is  shown  the  defecte  In 
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the  title  were  not  regarded  fatal,  and  Bler- 
kamp  and  Classen  demanded  the  deed  sbonld 
be  made  to  them  alone ;  but,  failing  to  show 
any  assignment  or  release  from  Struck,  who 
was  a  jifst  purchaser  In  the  contract  and  had 
remoTed  from  the  state,  the  plaintiffs  re- 
fused to  comply  with  the  demand  and  tender- 
ed a  deed  made  to  all  three  pwchasers,  which 
was  refused.  The  appellees  were  justified  In 
refusing  to  convey  exc^t  according  to  con- 
tract, until  proiMr  evidence  was  presented 
that  the  Interest  of  Struck  had  been  eliminat- 
ed. It  appears,  however,  that  there  were 
certain  conceded  formal  defects  in  the  title 
which  would  require  a  decree  of  the  court 
to  remove,  and  the  testimony  satisfies  us  that 
there  was  an  agreemaat  or  understanding 
that  the  purchasers  should  be  allowed  to  re- 
tain $200  of  the  agreed  price  of  the  land  to 
pay  the  expense  of  procuring  the  decree.  The 
right  to  retain  this  sum  from  the  purchase 
price  was  not  secured, to  the  appellants  In  the 
decree  appealed  from,  and  to  that  extent  we 
think  It  should  be  modified. 

The  recovery  against  the  appellants  will 
therefore  be  reduced  by  the  sum  of  $200  as 
of  March  1,  1903,  and  thus  modified  the  de- 
cree of  the  district  court  Is  affirmed.  The 
costs  of  this  case  will  be  taxed,  one-third 
to  the  appelleea  and  two-thirds  to  the  appel- 
lants. 

Modified  and  afflrmed. 


FARRBLtj  T.  CITY  OF  DnBUQUIL 
<Snpreme  Court  of  Iowa.  Jan.  18,  1906.) 

1.  WiTNESSBS  —  CRBniBII,ITT  —  REDIBCOT  Kx- 

AUINATION. 

Where,  in  an  action  for  injuries,  defendant 
cross-examined  plaintiff  to  show  that  she  bad 
lived  In  various  houses  snbsequent  to  her  mar- 
riage and  prior  to  the  Injury,  to  affect  her 
credibility,  plaintiff  was  entitled  to  show  on 
redirect  ezusination  that  she  bad  paid  her 
rent  for  the  occupancy  of  each  house  In  which 
she  had  lived. 

[Ed.  Note. — For  cases  In  point  see  voL  BO, 
Cent  Dig.  Witnesses,  » 1000, 1110.] 

2L  HuniCIPAI.  COBPOBATIOnS  —  Danocboub 

STBucrnBKS— BviDEnCT. 

Where  plaintiff  was  Injured  by  the  fall  of 
a  portion  of  one  of  several  frames  erected  in  a 
street  to  support  decorations  for  a  street  fair, 
and  there  was  evidence  that  they  were  all  in- 
secure and  dangerous,  evidence  as  to  the  con- 
struction of  fraioea  other  than  that  by  which 
plaintiff  was  Injured,  and  sbowiiig  their  condi- 
tion at  and  before  the  time  of  the  accident,  was 
admiBsible  on  the  Issue  of  notice  to  defendant 
city  of  the  dangerous  condition  of  the  frame 
in  question. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  {  1734.] 

8.  EviDBnoi  —  ADHissionB  — Municipal  Or- 

TICEB. 

In  an  action  against  a  city  for  injuries  to 
plaintiff  by  the  ^1  of  a  portion  of  a  frame  negli- 

Sently  erected  in  a  street,  declarations  made  by 
efendant's  sidewalk  Inspector  as  to  the  dan- 
gerous condition  of  the  sidewalk,  by  reason  of 
the  Improper  constmction  of  sneh  fnunes,  while 


in  tiie  discharge  of  his  duties  In  snpervlsing 
their  erection,  were  admissible  'against  the  city. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  S  939;  vol.  36,  Cent.  Di^ 
Municipal  Cwporatlons,  S  1729.] 

4.  Husband  and  Wife—Action  bt  Win— 
Pebsohai.  InjuBiBS— Pubpobe  or  Evidence. 

Where,  in  an  action  by  a  married  woman 
for  personal  Injuries,  there  was  nothing  In  the 
Instructions  authorising  the  jury  to  take  into 
account  damages  to  the  huslMiud  for  loss  of 
plaintiff'B  services,  evidence  of  plaintifTs  inabil* 
ity  to  work  after  the  accident  was  not  objec- 
tionably as  tending  to  show  loss  of  service  by 
plaintifTs  husbana  for  which  she  could  not 
recover. 

5.  MuniCIPAI.  COBPOKATIONB— OBSTBUCnOHS 

IN  Stbeets— Ihjueibb— Crrr's  Liabilitt. 
Where  certain  frames  to  bold  street  decora- 
tions were  constructed  in  the  streets  of  a  city 
in  violation  of  the  city's  ordinances,  and  tbe 
city  permitted  them  to  remain  with  knowledge 
that  they  bad  been  onlawfully  placed  there,  and 
that  they  were  dangovus,  the  city  therdiy  be- 
came liable  to  a  person  Injured  by  reason 
thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  11  1630- 
1634.] 

6.  Same  —  AcnoNB  —  BviDBHOE  —  CiTT  Obdi- 

NANCES. 

In  an  action  for  Injuries  to  a  pedestrian  by 
tbe  falling  of  a  portion  of  a  frame  erected  in  a 
street  in  violation  of  the  city's  ordinancee,  such 
ordinances  were  admissible  In  evidence  to  show 
that  the  structures  were  unlawful  and  to  charge 
'  the  city  with  a  duty  with  reference  to  such  im- 
proper use  of  tbe  street 

[Ed.  Note. — For  cases  in  point,  see  vol.  SH, 
Cent  Dig.  Mnoicipal  Corporations,  1 17S6.] 

7.  TbIAL  —  iNBIBUCnORB  —  BKFUBAI.  OF  BS- 

QUEBT. 

It  is  not  error  to  rtfuse  instructions  whicli, 
so  far  as  they  contain  sound  propositions  of  law, 
are  covered  by  Instructions  ^ven. 

Appeal  from  District  Court,  Dubuque 
County;  M.  C  M&tthewa,  Judge. 

Action  to  recover  damages  for  InJurlcB  re- 
ceived through  the  alleged  negligence  of 
defendant  In  allowing  an  unsafe  atructure  to 
be  coiutmcted  and  remain  In  tbe  street  <^ 
defendant ,  city.  Verdict  for  plaintiff  for 
$8,500.  From  judgment  on  this  verdict,  de- 
fendant appeals.  AfiSrmed. 

J.  W.  Kintzlnger  and  J.  G.  Longuevllle. 
for  appellant.  McCarthy,  Eenllne  &  Boe- 
dell,  for  appellee. 

McCLAIN,  G.  J.  1.  PlalntUt  vaa  examin- 
ed as  a  wltneBs  on  bar  own  behalf,  and  on 
cross-examination  defendant  wu  allowed 
over  objection  to  bring  out  tbe  fact  that  she 
had  lived  In  varions  hoiues  subaeqaently 
to  her  marriage  and  prior  to  the  Injury. 
TblB  evidence  was  admitted,  as  appeara  from 
a  ranaA  of  tbe  court  for  the  purpoae  of 
affecting  her  credlbUl^.  On  redirect  ck- 
amlnatlon  ^bB  was  asked,  as  to  each  house 
which  Bhe  had  thus  occupied,  whether  she 
bad  paid  her  rent,  and  over  defendant's 
objection  was  allowed  to  answer  that  she 
had.  The  defendant  having  gone  into  this 
general  question  for  the  purpose  of  impeach* 
li^  plaintifTs  testimony,  cannot  complain 
that  plaintiff  wbb,  oa  redlract-ezamliULtltHi. 
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oUow'jd  to  testify  with  reference  to  the 
Bame  matter. 

2.  The  injury  of  which  plaintiff  complains 
resulted  from  her  being  struck  by  a  piece  of 
timber  which  constituted  the  cross-piece  of 
a  trame  constructed  in  the  street  of  defend- 
ant clt7  for  the  purpose  of  decoration  dur- 
ing a  atreet  fair.  It  was  fastened  at  one  end 
to  an  upright  piece  resting  in  the  gutter,  and 
was  Insecurely  attached  to  the  adjoining 
building.  The  framework  of  which  it  form- 
ed a  part  was  covered  with  bunting,  and  be- 
Inc  stiaken  loose  by  the  wind  this  cross-piece 
teil  upon  plaintiff,  who  was  passing  along 
tlie  sidewalk  Iwneath  It  Similar  frames 
ware  erected  at  diCterent  places  along  the 
same  blo<^  and  plaintiff  was  allowed  over 
defendant's  objection  to  prove  the  construc- 
tion of  tile  ottaOT  frames,  and  their  condition 
at  and  before  the  time  of  the  accident  It 
is  contoided  that  Uieae  frames  were  wholly 
Independent  Of  each  other,  and  that  erl- 
denoe  as  to  the  condition  of  the  othos  were 
ImmaterlaL  It  is  true  that  in  an  action  to 
recover  damages  for  injuries  resulting  from 
a  partfcnliar  defect  In  a  sidewalk  or  railroad 
track,  we  have  held  that  evidence  as  to  a 
defect  wboUy  unconnected  with  fliat  com- 
plained of  Is  not  admissible.  Buggies  t. 
Town  of  Nevada.  68  Iowa.  185, 18  N.  W.  866; 
Conklln  T.  Marshalltown,  66  Iowa,  122,  28 
N.  W.  294;  Ooodson  v.  Des  Ifolnes,  66  Iowa, 
256,  28  N.  W.  665;  Knhns  T.  Wisconsin.  I. 
ft  N.  K.  do..  70  Iowa.  661.  81  N.  W.  868.  But 
It  appean  that  these  frames  woe  all  con- 
structed on  the  same  general  plan,  and  the 
erldence  tended  to  show  that  thoy  were  all 
Insecure  and  dangerous  and  evidence  of  12ielr 
condition  as  It  was  known  or  might  have 
been  known  to  the  city  was  admissible  for 
the  irarpose  of  showing  noUce  to  the  city 
of  the  dangerous  condition  of  the  frame  in 
question.  It  would  be  difficult  perhaps  to 
prove  ttiat  tin  particular  defect  of  the  frame 
which  caused  the  Injury  was  known  to  the 
city,  but  If  it  bad  notice  that  tiie  structures 
were  all  defective  and  dangerous,  and  pro- 
duced an  unsafe  condition  of  the  sidewalk 
along  the  entira  block,  then  the  city  would 
be  charged  with  notice  tliat  the  particular 
frame  in  question  constructed  like  the  others 
was  dangerous  to  persons  passing  under- 
neath. Faulk  V.  Iowa  County,  103  Iowa,  442, 
72  N.  W.  757;  Whlttiesey  v.  Burlington,  C. 
R.  &  N.  R.  Co.,  121  Iowa.  597,  90  N.  W.  516. 
97  N.  W.  66;  Bvans  v.  Iowa  City,  125  Iowa, 
202,  100  N.  W.  1112:  Lorig  v.  Davenport, 
99  Iowa,  479,  68  N.  W.  717;  Smith  v.  Des 
Moines,  84  Iowa,  685.  51  N.  W.  77.  As  the 
court  limited  the  Jury  to  the  consideration  of 
this  evidence  for  the  purpose  of  showing  no- 
tice, there  was  no  error  In  its  admission. 

3.  Bvldence  was  admitted  over  defend- 
ant's objections  as  to  statements  made  by 
one  Crawford,  sidewalk  inspector  of  the  city, 
as  to  the  dangerous  condition  of  the  side- 
walk b7  reason  of  the  Impn^er  erection  and 


construction  of  these  frames.  Counsel  for 
appellant  contend  that  what  Crawford  said 
was  not  binding  on  the  d^,  because  it  was 
not  shown  that  be  was  acting  in  his  official 
capacity  or  In  the  discharge  of  bis  duty  at 
the  time  of  the  accident  But  for  the  pur- 
pose of  showing  notice  to  the  city  It  was 
entirely  competent  to  show  that  the  defective 
condition  of  these  frames  came  to  the  notice 
of  an  officer  of  the  dty  charged  with  the  duty 
of  seeing  that  the  streets  and  sidewalks  were 
kept  in  safe  condition.  Lorig  v.  Davenport, 
99  Iowa.  479,  68  N.  W.  717;  Owen  v.  Ft 
Dodge,  98  Iowa.  281,  67  N.  W.  281;  Trapnell 
V.  Bed  Oak  Junction,  76  Iowa,  744,  39  N.  W. 
884;  Smith  v.  Des  Moines,  84  Iowa.  68B, 
51  N.  W.  77;  Chase  v.  City  of  Lowell  (Mass.) 
24  N.  B.  212.  Bat  It  Is  argued  that  evidence 
of  dedaraUons  of  the  officer  showlnff  knowl- 
edge on  his  part,  which  should  be  Impnted  to 
the  cll7,  was  not  admissible.  It  is  sufficient 
for  this  case  to  say  that  the  declarations 
shown  were  made  1^  him,  as  appears  from 
the  record,  while  In  the  discharge  of  his  duty 
as  sldemlk  commissioner  in  supervising  the 
erectifm  of  these  strnctares,  to  the  end  that 
they  should  not  Imperil  the  safety  of  per> 
sons  using  the  streets.  This  is  within  tha 
general  rule  that  declarations  of  an  officer  or 
agent  while  acting  within  the  scope  of  bis 
authority  or  employment  are  binding  on  the 
corporation  or  person  represented  him  in 
the  transaction.  Weir  t.  Plymouth  Borough, 
14S  Pa.  666,  24  AO,  94;  McPherrln  v.  Jen- 
nings, 66  Iowa,  6^  24  N.  W.  242;  Mosgrove 
T.  ZimUeman  Coal  Co.,  110  Iowa,  169,  174, 
81  N.  W.  227. 

4.  Complaint  Is  made  of  the  refusal  of  the 
court  to  strike  out  evidence  tending  to  show 
plaintiff's  inability  to  work  after  the  acci- 
dent; but  it  appears  from  the  record  that 
tbls  testimony  was  admitted  for  the  sole  pur- 
pose of  showing  the  physical  condition  of 
plaintiff  after  the  injury,  and  the  objection 
that  It  was  erroneously  received  and  allowed 
to  remain  In  the  record  as  tending  to  show 
loss  of  service  by  plaintiff's  husband  which 
could  not  be  recovered  for  by  plaintiff  In  her 
own  right  is  not  well  taken.  There  Is  noth- 
ing In  the  instructions  of  the  court  which 
would  have  authorized  the  Jury  to  take  Into 
account  dama^  to  the  husband  by  reason 
of  the  loss  of  his  wife's  services. 

6.  Counsel  Insist  that  the  verdict  is,  not 
supported  by  the  evidence  and  that  a  verdict 
for  the  defendant  should  have  been  there- 
fore directed  on  motion  or  that  defendant's 
motion  for  new  trial  should  have  been  sus- 
tained. Without  discussing  the  evidence  In 
detail  It  is  sufficient  to  say  there  is  ample 
evidence  to  Justify  the  submission  of  defend- 
ant's negligence  to  the  Jury,  and  to  sustain 
the  verdict  which  was  rendered  in  plaintiff's 
favor.  If  these  structures  bad  been  placed 
In  the  street  with  lawful  authority,  and  the 
city  In  the  exercise  of  its  reasonable  super- 
vision over  the  streets  and  sidewalks  for 
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tbe  purpose  of  keeping  them  safe  had  had 
QO  knowledge,  and  been  charged  with  no  no- 
tice that  they  were  defective  in  constmction, 
and  rendered  the  street  and  sidewalk  unsafe 
until  this  accident  had  happened,  then  no 
donbt,  as  counsel  contends,  the  city  could  not 
have  been  liable.  But  in  the  first  place  these 
structures  were  placed  in  the  street  without 
any  lawful  authority,  and  in  violation  of 
ordinances  of  the  city  which  speclflclally  pro- 
hibited the  placing  of  any  posts  tn  the  street 
except  suitable  hitching  posts,  the  obstruc- 
tion of  the  street  with  any  timber  or  other 
things  so  as  to  render  travel  dangerous,  and 
tbe  making  of  any  erection  in  the  streets  en- 
croaching in  whole  or  in  part  upon  the  street 
or  sidewalk.  It  is  clear  that  when  the  city 
allowed  these  structures  to  remain  In  the 
street  with  the  knowledge  that  they  had 
been  unlawfully  placed  there,  and  that  th^ 
were  dangerous,  it  rendered  Itself  liable  to 
anyone  receiving  injuries  by  reason  thereof. 
D^Cr  Dubuque.  63  Iowa,  176,  18  N.  W. 
900,  00  Am.  Rep.  743;  Bllveu  t.  Slonz  City, 
86  Iowa,  346,  02  N.  W.  246;  Gason  v.  Ot- 
tumwa,  102  Iowa,  99,  71  N.  W.  192;  Wells 
V.  Brooklyn  (Sup.)  41  N.  T.  Supp.  143;  Qrlf- 
fln  v.  Boston  (Mass.)  60  N.  B.  811;  Richmond 
V.  Smith  (Ya.)  43  &  E.  345.  It  Is  urged  that 
It  was  error  to  allow  plaintiff  to  Introduce 
in  evidence  the  ordinances  of  tbe  city  pro- 
bibltlng  posts,  obstructions,  etc.  But  It  was 
proper  to  show  that  the  action  of  those  who 
erected  these  structures  in  the  street  was  un- 
lawful, and  therefore  negligent  for  tbe  pur- 
pose of  charging  the  city  with  a  duty  in 
reference  to  snch  Improper  use  of  its  streets 
In  pomltting  such  erections  to  be  made  In 
a  way  calculated  to  cause  Injury  to  persons 
usiDg  the  streets. 

6.  Several  paragraphs  of  the  courts  In- 
stmctions  are  criticised,  the  final  basis  of 
criticism  being  that  they  deal  too  much  in 
generalities,  and  are  not  confined  to  the  is- 
sues Involved  In  the  ease.  But  If  they  are 
open  to  this  objection  we  are  satlsfled  from 
the  reading  of  them  that  do  prejudice  to  tbe 
appellant  could  have  resulted.  No  erroneous 
statements  of  law  are  pointed  out,  and  It  Is 
not  contended  that  the  court  failed  to  in- 
struct the  Jury  as  to  all  the  essential  ele- 
ments of  plaintiff's  right  to  recovery.  Coun- 
sel also  complain  that  the  court  ought  to 
have  given  certain  Instructions  asked  In  be- 
half of  the  defendant,  bat  so  far  as  these 
instructions  contained  sound  propositions  of 
the  law  tbey  were  covered  by  the  instruc- 
tions given  by  the  court 

The  Judgment  of  the  trial  court  is  affirmed. 


CnXKENDALL  v.  DOB. 
(6tq>reme  Court  of  Iowa.  Jan.  18,  190a) 

1.  JnOOlfSNT— FOBBIGN  JUDGMENTS— AOTIONS 

— Full  Faith  and  Cbbdit— JnnisnxoTiON. 
Though  Const  U.  8.  art  4.  {  1,  requires 
full  faith  and  credit  to  be  given  In  each  state 


to  the  Judicial  proceedings  of  every  other  states 
it  ts  competent  for  a  party,  when  sued  tm  a 
judgment  rendered  in  a  foreign  state,  to  impeach 
Its  validity  for  want  of  Jurisdiction  in  the  court 
rendering  it. 

[Ed.  Note. — For  cases  in  point,  see  voL  80, 
Cent  Dig.  Judgment,  S§  1458-1481.] 

2.  SAHB— CONFESSIDlf  BT  AlTOBnET. 

Where  a  judgment  has  been  x^ularty  ocm- 
fessed  under  a  warrant  of  attorney  and  entered 
in  a  court  of  the  state  where  the  debtor  resided 
when  the  warrant  was  executed  and  in  ac- 
cordance with  its  laws,  such  Judgment  was  en- 
forceable in  Iowa,  though  Judgxaents  so  con- 
fessed were  not  permitted  by  the  Iowa  law. 

[Ed.  Note.— 'For  cases  In  nohit,  see  rci.  80, 
Cent  Dig.  Judgment.  1 1448.] 

3.  SAifE— PowEB  or  Attobnet. 

Where  a  clause  in  a  note  empowered  any 
attorney  to  appear  for  the  maker  at  the  salt 
of  the  payee  and  confess  Judgment  on  the  obliga- 
tion, etc.,  such  power  authonced  a  confession  of 
judgment  without  the  bringing  of  an  action  on 
the  note. 

4.  Saue— Appbabancb— PowEB  OF  Attobret 
—Notes. 

Where  a  note  contained  a  general  power  of 
attorney  to  appear  and  confess  judgment  there- 
on against  the  maker,  the  presentation  of  such 
'  warrant  to  an  attorney,  with  direction  or  de- 
I  mand  that  Judgment  be  confessed  thereon,  and 
I  the  acceptance  of  the  same,  constituted  an  "ap- 
pearance" at  the  suit  of  the  holder  within  such 
warrant  without  an  acti(Hi  being  brought  (u  the 
note. 

5.  Same— CONSTBUCTIOH  OW  POWES. 

Where  a  note  containing  a  general  power 
of  attorney  to  confess  jad^ent  against  tbe 
maker  did  not  become  due  until  January  1. 
1885,  a  provision  In  the  iH>wer  for  a  stay  of 
execution  to  that  date  amounted  only  to  an 
ugreement  that,  if  judgment  were  confessed  be- 
fore maturity  of  tbe  note,  no  execution  shoold 
Issue  before  the  debt  became  due,  and  did  not 
require  tbe  power  to  be  executed  before  the  note 
matured.  If  at  all. 

6.  Same— CoNFESBion. 

Where  a  power  of  attorney,  authorizing 
confession  of  a  judgment  on  a  note,  provided 
that  judgment  might  be  confessed  *'as  of  the 
last  week,  or  any  other  subsequent  term  or  time 
after  the  date  hereof,"  It  auth(»riied  the  con- 
fession of  a  Judgment  in  vacation. 

7.  Saub— Evidence— FAII.UBE  to  File. 

Where  a  foreign  judgment  was  otherwise 
duly  ^tered  on  a  note  under  a  power  of  at- 
torney, the  fact  that  the  note  and  warrant  of 
attorney  were  not  placed  and  kept  on  file  In  the 
court  where  the  Judgment  was  rendered  was  not 
a  jurisdictional  defect 

8.  Saue— PowEB  or  Attobhiz— LnuTATiozn 
— Waiveb. 

An  attorney  empowered  to  eonCeas  Judg- 
ment on  a  note  has  no  authority  to  waive  the 
statute  of  limitations. 

9.  LmiTATioH  or  AonoifB  —  What  Z<aw 

GOVEBNS. 

Where  written  promises  to  pay  a  note  were 
accompanied  by  a  warrant  of  attorney  to  con- 
fess judgment  thereon,  and  authorized  suit  in 
the  state  where  the  debtor  resided  at  the  time 
the  nott  was  made  at  any  time  within  20  years 
from  the  date  of  maturity,  and  judgment  was 
confessed  within  such  time.  It  was  no  defmse 
to  an  action  on  the  Judgment  in  Iowa  ttiat  an 
action  on  tbe  note  was  barred  by  the  lomi  stat- 
ute of  limitations. 

10.  Judgment  —  Connssioii  —  Bjeoou»  Bh- 
TBT— Elements. 

Where  tbe  record  entry  of  a  fordgn  Judg- 
ment entered  by  confession  showed  defendants 
appearance  by  attorney,  the  confession  of  tbs 
Judgmoit  by  the  attorney,  the  data  thenof,  tha 
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principal  sum  (or  which  defeodant  was  indebted, 
the  amount  of  costs,  and  the  date  from  which 
interest  was  to  be  computed,  which  entry  was 
attested  by  the  ofBcial  signature  of  a  prothono- 
tary.  It  was  not  fatollf  defective. 

11.  Saub— PowEB  OF  Attobney— Rbhovax.  of 
Dgbtob  FBoif  Stats. 

Where  defendant,  while  a  resident  of  Dela- 
ware, executed  a  note  to  plaintiff  containing  a 
general  power  of  attorney  to  confess  judgment 
thereon,  such  iwwer  authorised  the  entry  ot 
judgment  on  confession  of  an  attorney  after  de- 
fendant liad  ceased  to  lie  a  resident  of  Delaware, 
without  notice  to  him  or  appearance  by  any 
person  other  than  the  attorney  to  wh<Bn  the 
note  was  delivered  onder  the  power. 

12.  Same— C01TFE88101T— PoBXian  Law*— Ap- 
plication. 

Laws  Del.  1852,  p.  891,  c.  110.  8  14.  pro- 
▼idin^  that  an  attorney  confessing  judgment  in 
certain  cases  shall  give  written  directions  to 
the  officer,  showing  the  date  and  the  time 
from  which  interest  Is  to  be  reckoned,  which 
item  shall  be  entered  on  the  docket,  refers  to 
confessions  made  on  a  contract  providing  for 
a  penalty,  and  not  to  a  case  where  the  confession 
is  on  an  ordinary  note  (or  a  liquidated  demknd. 
18.  Sauk  —  FoBneR  Judohbnts— Actiohe^— 
Dauaobs. 

Where  it  was  the  practice  in  the  state 
where  a  foreign  judgment  was  recovered  not  to 
compote  interest  to  the  date  of  the  judgment 
entry,  but  to  find  and  enter  judgment  (or  the 
principal  debt  and  make  a  notation  of  the  date 
from  which  interest  was  to  be  allowed,  which 
practice  was  followed  in  the  judgment  in  ques- 
tion, it  was  not  error  for  the  court,  in  an 
action  to  recover  the  judgment  debt,  to  assess 
t>oth  principal  and  Interest  against  defendant. 

Appeal  from  District  Ooart,  Oaas  Ooonty ; 
O.  D.  Wheeler,  Jad8& 

Tbe  opinion  states  tbe  cuew  Affirmed. 

J.  B.  BoAafellow  and  Follett  &  Curtis, 
for  appellant  James  B.  BrufT,  for  appellee. 

WBAYEB,  J.  On  May  8, 1684,  the  plaintiff, 
J.  Walter  Guykendall,  then  residing  In  tbe 
state  of  Delaware  and  being  indebted  to  the 
defendant.  Nelson  R.  Doe.  made  and  delivered 
to  said  defendant  his  promissory  note  or  writ- 
ten promise  to  pay  tbe  sum  of  {ISO,  with  in- 
terest, on  or  before  January  1, 1885.  Follow* 
ing  said  written  promise,  and  as  a  part  of 
same  Instrument  subscribed  by  the  plaintiff, 
was  the  following  clause:  "And  further  I 
do  hereby  autborlxe  and  empower  any  at- 
torney or  prothonotary  of  any  court  of  record, 
within  tbe  state  of  Delaware,  or  elsewhere, 
to  appear  for  me  at  the  suit  of  Nelson  R. 
Doe,  his  execntora,  administrators  or  assigns, 
and  thereupon  to  confess  Judgment  on  tbe 
atwTe  obligation  against  me  to  the  said  Nel- 
son R.  Doe,  his  executors,  administrators  or 
assigns,  as  of  the  last  week,  or  any  other 
subsequent  term  or  time  after  the  date  here- 
of, with  stay  of  execution  until  the  1st  day 
of  January,  1885,  aforesaid :  and  I  do  hereby 
release  all  and  all  manner  of  errors  or  error 
In  any  such  judgment,  and  in  the  execution 
to  be  Issued  thereon."  Soon  after  the  mak- 
ing of  this  obligation  plaintiff  removed  from 
tbe  state  of  Delaware  and  at  no  time  since 
has  been  a  resident  therein.  He  baa  been  a 
resident  of  Iowa  continuously  from  tbe  year 
1800  to  tbe  preseat  Tbe  debt  represented 
by  tba  note  baa  never  beoi  paid. 


By  the  statutes  of  Delaware  It  Is  made  th(t 
duty  of  the  prothonotary  or  clerk  of  a  court 
of  record,  "on  application  of  the  obligee,  or 
assignee,  of  a  bond  containing  a  warrant 
for  an  attorney  at  law  or  other  person  to 
confess  Judgment,  to  enter  Judgment  against 
the  p^son  who  executed  the  same,  for  the 
j  amount  which,  from  tbe  face,  appears  to  be 
due,  without  tbe  agency  of  an  attorney,  or 
declaration  filed,  and  with  audi  stay  of  exe- 
cution as  may  be  herein  mentioned;  particu- 
larly mentioned  on  bis  docket,  tbe  real  d^t 
and  time  from  which  Interest  ta  to  be  calcu- 
lated." Laws  DeL  1852,  p.  102,  &  37,  I  S. 
It  Is  also  further  provided  that:  "A  Judg- 
ment, entered  by  tbe  prothonotary  of  tbe 
superior  court  upon  an  obligation,  without 
declaration  filed,  according  to  the  provisions 
of  section  5,  chapter  87,  shall  have  the  same 
force  and  eff?3t  as  If  a  declaration  had  been 
filed  an'  judgment  confessed  by  an  attorney, 
or  judgment  obtained  In  opoi  court"  Id.  p. 
801,  c.  110,  I  13. 

On  Septranber  2S,  1000,  one  William  F. 
Gansey,  an  attorney  at  law,  claiming  to  act 
under  tbe  authority  of  tbe  warrant  of  attor^ 
ney  contained  In  the  aforesaid  written  ob- 
ligation, confessed  Judgment  thereon  in  favor 
of  tbe  defendant  herein  In  tbe  Superior  Court 
of  Delaware  In  and  for  Sussex  county.  Tbe 
entry  of  said  judgment  of  record  la  In  tbe 
following  form: 

1»    Nelson  R.  Doe  Debt  Slna  Brflvs: 

And  now,  to  wit,  this 
twentr-fltth  dar  of  Sep- 
tember In  the  year  ot 
our  Lord  one  tbousand 
and  nine  bund  red,  tbe 
dflfendut,  J.  Walter  Guy- 
kendall, appears  by  Wm. 
F.  Canaey,  Esq.,  hU  at- 
torney, and  confesses 
Judgment  to  the  platntiS 
for  the  Bum  ot  one  hun- 
dred and  fifty  dollars, 
lawful  money  of  the  stat» 
of  Delaware,  with  costs 
ot  suit  and  release  ot  all 
errors. 
Payable  January  1, 1886. 
t3.?7  Entered  at  8:20  o'clock, 

m. 

Attest:       Qeorge  W. 
Pd.  by  pltfTs  atty.  Jones,  Pro'y. 

Thereafter,  as  we  gather  from  the  record. 
Doe  began  an  action  at  law  against  Guyken- 
dall in  the  district  court  of  Cass  county, 
Iowa,  to  recover  upon  tbe  judgment  afore- 
said, but  for  some  reason  dismissed  It  before 
trial  was  had.  The  note  upon  which  tbe 
judgment  bad  been  confessed  having  been 
brought  to  this  state  as  a  matter  of  evidence 
in  said  proceeding,  and  being  deposited  In 
the  hands  of  the  clerk  of  tbe  trial  court, 
Guykendall,  Immediately  upon  the  dismiss- 
al of  said  action,  brought  this  suit  tn  equity, 
alleging  that  right  of  action  upon  said  note 
and  judgment  was  barred  by  the  statute  of 
limitations,  and  asking  the  return  of  snld. 
note  to  Doe  be  enjoined  and  the  note  deliv- 
ered up  for  cancellation.  To  this  claim  the 
defendant  answered,  denying  that  bis  right 
of  action  was  barred  by  the  statute  of  limita- 
tions, and  by  way  of  counterclaim  alleged 
tbe  recovery  of  the  Judgment  la  Delaware^ 


J.  Walter  Guykendall. 
Note  delT'd  aUy 
W.  F.  Canaey. 

D«b^  too. 

lot  from  Har  >.  1884. 
Atty  tS.n. 

Pro'y  (1.18. 
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and  demanded  recovery  thereon.  Replying 
to  tlie  counterclaim,  tbe  plaintiff  pleaded  tbe 
statute  of  limltatloiis,  denied  the  validity 
and  Bofflcienc?  of  tbe  ccmfesglon  of  judgment, 
and  alleged  that  the  Superior  Court  of  Sossex 
county,  Delaware,  never  had  obtained  Juris- 
diction over  the  plaintiff  for  the  rendition  of 
such  Judgment  Upon  trial  to  the  court  tbe 
Iranea  were  found  In  defendant's  ftiTor,  and 
Judgment  rendered  against  plaintiff  on  tbe 
counterclaim.  Tbe  plaintiff  appeals. 

1.  It  iB  said  that,  even  conceding  the  validi- 
ty of  the  confession  of  Judgment  under  the 
laws  of  Delaware,  the  proceeding  by  which 
such  Judgment  was  obtained  Is  so  far  out  of 
'harmony  with  onr  own  practice  and  so  con- 
trary to  the  spirit  and  policy  of  our  own  laws 
that  the  courts  of  Iowa  will  not  recognize 
such  a  judgment  as  affording  a  ground  of 
recovery.  It  may  be  conceded  that,  while 
tbe  Constitution  <tf  tbe  United  States  declares 
that  "Full  faltb  and  credit  shall  be  given 
in  eacb  state  to  the  public  acts,  records  and 
Judicial  proceedings,  of  every  other  state^ 
(article  4,  I  1),  It  is  yet  competent  for  a 
party,  when  sued  upon  a  Judgment  rendered 
in  a  foreign  state,  to  impeach  Its  validity  for 
want  of  Jurisdiction  In  the  court  rendering  it. 
lyArcy  V.  Ketchum,  D2  U.  S.  165,  18  L.  Ed. 
048;  Thompson  t.  Whitman,  S6  U.  B.  4B7, 
21  L.  Ed.  897;  Hall  T.  Lanning,  91  U.  S. 
160,  28  L.  Ed.  271;  Prainoyer  v.  Neff,  96  IT.  S. 
714.  24  L.  Ed.  565.  It  is  also  true  that  these 
may  be  Judgments  which  are  perfectly  valid 
and  enfiffceable  In  the  state  where  rendered, 
yet  are  not  entitled  to  full  faith  and  credit 
under  tiie  constitutional  provisions  above 
referred  to.  Steel  v.  Smith,  7  Watte  ft  8. 
447;  Weaver  v.  Boggs.  88  Md.  256;  Grovw 
A  Baker  Sewing  Hacb.  Ok  v.  Radellffe,  66 
Sfd.  511,  8  AtL  260 ;  same  case  on  appeal.  1S7 
U.  S.  287,  11  Sup.  Ot  92,  84  L.  Ed.  97a  But 
none  of  tbe  exceptional  cases  appear  to  go 
to  the  extrat  contoided  for  by  appellant 
(^nf esslon  of  Judgment  under  warrant  of  at- 
torney Is  a  practice  which  has  prevailed  In 
many,  if  not  most,  of  the  older  states  of  the 
Union  from  an  early  day.  Wherever  tbe 
Legislature  has  recognized  such  contracts  and 
provided  for  tbelr  enforcement,  the  courts 
have  universally  upheld  tbe  validity  of  tbe 
statute.  Recognizing  tbe  somewhat  drastic 
nature  of  the  proceedii^  and  the  possibility 
of  Ite  abuse,  the  conrte  are  ev»ywhere  dis- 
posed to  construe  the  power  thus  given  by 
the  debtor  very  strictly,  and  to  refuse  to  give 
force  and  effect  to  a  confession  not  mft<te  In 
accordance  therewith,  but,  where  tbe  power 
has  not  been  exceeded  and  tiie  Judgment  has 
been  regularly  confessed  and  entered  in  a 
court  of  the  state  where  the  debtor  resided 
when  tbe  warrant  la  executed,  we  And  no  case 
where  recognition  has  been  denied  It  in 
another  state.  In  executing  tbe  warrant  of 
attorney  authOTlzing  another  person  to  con- 
fess Judgment  In  his  name,  the  debtor  is 
held  to  have  in  view  tbe  laws  and  practice 
of  tbe  state  of  which  be  Is  a  subject  and  to 


consent  in  advance  that  the  person  present- 
ing tbe  warrant  may  be  considered  his  ruijre- 
sentatlve  with  power  to  submit  to  the  juris- 
diction of  tbe  court.  Tbe  holding  In  Grover 
ft  Baker  Sewing  Bfa<A.  Co.  v.  Radellffe.  137 
U.  S.  287,  11  Sup.  Ct  02,  84  L.  Ed.  m 
Cited  and  relied  upon  by  the  appellant  la 
not  opposed  to  this  doctrine  In  that  case 
the  obllgatton  and  tbe  warrant  of  attorney 
were  a  New  Yock  contract,  while  the  obligor 
whose  rigbte  were  Involved  was  a  citizen  of 
Maryland.  By  tbe  warrant  tbe  obligor  au- 
thorized "ai^  attorney  of  record  In  tbe  state 
of  New  York,  or  any  other  state,  to  ctmfess 
Judgment"  against  bim.  The  holder  of  the 
obligation  and  warrant  of  attorney  did  not 
place  the  instrument  bi  the  hands  of  an  at- 
torney few  a  confession  of  Judgment  but  de- 
posited it  directly  with  tiie  protbonotery  of  a 
court  in  Pennsylvania,  and  Judgment  was  en- 
tered tboreon  without  a  formal  eontenioa 
by  any  i>erson.  nils  d^artnre  from  tbe 
terms  of  tbe  warrant  was  In  strict  accordance 
with  a  statute  of  tiie  state  of  Pennsylvania, 
and  the  Judgment  entered  th«-eon  was  witb> 
out  doubt  enforce^le  within  Ite  Jurisdic- 
tion. When  suit  was  brought  up<Hi  sncli 
judgment  in  Maryland  against  the  obligor 
residing  In  that  state,  tbe  court  doiled  a  re- 
cov^,  holding  the  Judgment  to  have  been 
rmdered  without  jurisdiction ;  and  this  hold- 
Ing  was  affirmed  in  the  Supreme  Court  of  tbe 
United  States.  R^erring  to  tbe  argumoit 
advanced  that  as  tbe  statute  of  tbe  state 
of  Pennsylvania  authorising  tiie  protbonotary 
to  alter  such  Judgment  without  an  an>ear^ 
■nee  and  without  the  Intervention  of,  or  con- 
fession by,  an  attorney,  was  in  force  at  tbe 
date  of  the  contract  it  should  be  considered 
as  a  part  of  it  tiie  court  says :  **But  we  do 
not  think  tiiat  a  citizen  of  another  state  than 
Pennsylvania  can  be  thus  presumptively  beld 
to  knowledge  and  accQ)tance  of  particular 
statutes  of  the  latter  state.  What  Beaose 
authorized  was  a  confession  ot  Judgment  by 
any  attorney  of  an^  court  of  record  In  tbe 
state  of  New  York,  or  any  other  state,  and  he 
bad  a  right  to  tnalat  upon  the  letter  of  tbe 
authority  tboe  conferred.**  In  ctbee  words, 
tbe  Judgment  was  held  void,  not  betmuse  tbe 
warrant  of  attorn^  was  invalid,  but  be- 
cause ite  terms  had  been  dl«r%arded  in  alter- 
ing Judgment  without  the  prescribed  confea- 
slon.  l^ls  is  very  far  from  holding  Otat, 
bad  Judgment  been  confMsed  by  an  attomey 
strictly  In  accord  with  the  power  granted. 
It  would  not  be  entitled  to  full  faith  and 
credit  In  each  of  the  states  of  tbe  Union. 
In  the  case  at  bar  the  contract  was  made 
In  Delaware  by  a  resident  of  that  state, 
with  a  view  to  the  laws  and  practice  there 
prevailing;  and,  usomlng  for  the  present 
that  the  judgment  was  entered  In  accordance 
with  such  laws  and  practice  upon  a  confes- 
sion made  In  due  observance  of  tiie  terms 
of  the  wanant  of  attorney,  we  know  of  noth- 
ing in  the  laws  or  policy  of  this  state  which 
authorizes  us  to  say  the  owner  of  such  Jadg- 
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meat  may  not  maintain  action  i^on  it  In  tMa 
Jnriadietlon.  Tbe  fact  that  tbe  Leclslatnre 
of  this  state  has  prescribed  mlee  governing 
contesaioiis  of  Judgment  which  rules  do  not 
Include  confessions  upon  warrant  of  attorney, 
and  that  this  court  has  held  that  a  judgment 
entered  upon  such  a  warrant  In  tbSa  state  ia 
of  no  validity  (Hamilton  t.  8choenbeiva'< 
47  Iowa,  885),  IS  not  controlling  upon  the 
quesUtm  before  us.  The  decision  here  cited 
does  no  more  than  to  bold  that,  this  state 
having  provided  a  syston  of  procedure  and 
of  remedies,  that  system  must  be  considered 
exclusive,  and  parties  cannot  by  contract 
import  Into  our  procedure  a  practice  other- 
wlse  unknown  to  our  courts.  As  sustaining 
the  views  eqiressed  in  tills  paragraph,  see 
Klchards  v.  Barlow  (Mass.)  6  N.  E.  68; 
■  Nicholas  T.  FarweU,  24  Neb.  180,  88  N.  W. 
820;  Kingman  v.  Paulson,  126  Ind.  607,  26 
N.  E  893.  22  Am.  St  Bep.  611;  Caley  v. 
Horgan,  114  Ind.  350,  16  N.  E  790;  Bank  v. 
Garland  (Hlch.)  67  N.  W.  569,  33  L.  B.  A. 
83,  68  Am.  St  Bep.  607;  Slpes  v.  Whitney, 
30  Ohio  St  69;  Bitter  v.  HolEman  (Kan. 
Sup.)  10  Foe.  576;  Freeman  on  Judgmoits 
(4th  Ed.)  I  66Sa.  Indeed  tbe  vaUdlty  of 
Judgments  confessed  under  warrant  of  attor- 
ney, and  the  suffldency  of  tbe  jurisdiction 
of  courts  to  render  the  same  In  states  where 
such  practice  Is  allowed,  seem  to  have  been 
fully  recognized  and  affirmed  by  this  court 
In  Crafts  v.  Clark,  38  Iowa,  237. 

2.  It  Is  next  urged  that  the  confession  of 
Judgment  is  not  In  strict  pursuance  of  the 
power  granted  by  the  warrant  of  attcnney. 
The  provision  of  the  warrant  Is  that  the  at- 
torney may  appmr  for  tiie  d^trtor  at  the  suit 
of  Kelson  B.  Doe  and  confess  judgment  In 
his  favor,  and  counsel  Interpret  this  as  giv- 
ing authority  for  such  appearance  and  con- 
fession, only  after  an  action  has  been  begun 
upon  the  obligation  by  the  payee  or  bolder 
thereof.  We  do  not  so  read  the  contract  A 
confession  of  judgment  as  that  expression 
Is  ordinarily  onployed,  means  the  entry  of  a 
Judgment  upon  the  amission  or  confession 
of  tbe  debtor  without  the  formality,  time, 
or  expense  Involved  in  an  ordinary  proceeding. 
Moreover,  when  such  a  warrant  is  presented 
to  an  attorney  with  direction  or  demand  tbat 
judgment  be  confessed  thereon,  tbe  acceptance 
of  the  same  la,  within  the  meaning  of  the 
■warrant,  an  "appearance  at  tbe  suit  of  tbe 
tiolder,"  and  his  confession.  If  otherwise 
regular.  Is  binding  upon  the  debtor.  It  is 
fortlier  alleged  that,  by  the  provision  of  the 
warrant  providing  for  a  stay  of  execution 
to  January  1,  1886,  an  Impllcaticm  arises  that 
the  power  to  confess  judgment  must  be  exer- 
cised, If  at  all,  before  the  date  named.  It 
will  be  observed  tbat  the  promissory  note  In 
question  did  not  become  due  until  January  1, 
1S85,  and  we  are  disposed  to  hold  tbat  the 
provision  for  stay  of  execution  to  that  date 
Indicates  no  more  than  an  agreement  or 
stipulation  between  the  parties  that  if  judg- 
ment were  confessed  before  the  maturity  of 


tbe  note,  as  is  the  well-known  practtoe  In 
states  where  confessions  are  allowed  (Crafts 
T.  Clark,  supra),  no  execution  should  Issue 
before  the  debt  thus  evidenced  became  due. 
From  this  no  Impllcatifm  can  fairly  be  ex- 
tracted that  the  power  must  be  exercised 
b^we  the  note  becomes  due,  or  not  at  all. 
Neither  Is  the  objection  to  tiie  judgment  be- 
cause entered  In  vacation  wdl  taken.  We 
are  dted  In  this  connection  to  Boundy  v. 
Hunt  24  IlL  508,  and  other  IlUnolfl  cases, 
but  neither  of  these  cases  is  directly  In  point 
and  tti^  seem  to  turn  upcm  the  effect  of  tbe 
statutes  of  that  state.  In  the  case  before  us 
It  Is  shown  afllnnattvely,  and  without  dispute, 
that  tlie  judgment  was  entered  In  conformity 
with  the  Btetntes  of  Delaware  and  the  recog^ 
nized  practice  of  Its  courts.  The  warrant  of 
attorney  is  very  broad  and  auttaorlaes  the 
making  of  the  confession  "u  of  the  last  we^. 
or  any  other  subsequent  term  or  time  after 
tiie  date  hereof."  We  hold  therefore  tbat  the 
confession  In  vacatton  was  expressly  author- 
ized. Richards  V.  Barlow,  supra.  Finally, 
upon  this  branch  of  discussion.  It  is  urged 
that  the  judgment  should  be  beld  InnUid 
because  the  note  and  warrant  of  attorney, 
were  not  placed  and  kept  on  file  in  the  court 
where  the  judgment  was  entered.  But  this 
Is  a  mae  detell  of  practice,  the  omission  of 
which  cannot  in  our  opinion  affect  the  validity 
of  the  judgment  If  otherwise  duly  entered. 
See  Bank  v.  Mills.  115  N.  a  607.  20  S.  B.  766. 
However  desirable  It  may  be  that  these  mat- 
ters of  evidence  should  be  made  and  preserved 
of  record,  failure  to  do  so  has  no  effect  to 
show  want  of  jurisdiction  In  the  court  to 
enter  the  judgment 

3.  The  proposition  advanced  by  appellant 
that  the  attorney  assuming  to  confess  Judg- 
ment had  no  authority  to  waive  tiie  atetute 
of  limitations  Is  sound.  Walrod  v.  Mason, 
28  Wis.  383,  oe  Am.  Dec.  187;  Eahn  t.  Lesser 
(Wis.)  72  N.  W.  739.  But  there  Is  no  room 
for  the  application  of  that  doctrine  to  this 
case.  While  it  .is  true  that  action  on  the 
note  was  fully  barred  In  tbls  etete  before 
the  judgment  was  entered  thereon  In  Dela- 
ware, It  also  appears  that  upon  written 
promises  to  pay,  accompanied  by  a  warrant 
of  attorney  such  as  was .  executed  by  the 
appellant  action  may  be  brought  In  the  latter 
stat^t  any  time  within  20  years  from  the 
date  of  maturity.  Such  being  the  fact  the 
further  fact  tbat  the  action  on  tbe  note  was 
barred  In  this  state  would  not  operate  to 
abbreviate  tbe  period  of  limitation  in  the 
stete  where  the  contract  was  made,  and.  the 
judgment  against  tbe  appellant  having  been 
confessed  and  entered  there  within  less  than 
20  years  prior  to  the  commencement  of  this 
action,  tbe  plea  of  tbe  statute  of  limitations 
was  not  then,  and  is  not  now,  available  to 
tbe  judgment  debtor. 

4.  Of  the  record  entry  of  tbe  judgment  we 
may  say  that  It  Is  very  brief  and  Informal, 
but  shows  with  clearness  the  appearance  by 
attorn^,  the  confession  by  him  of  judgment, 
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the  date  tbereof,  the  prlnctpa]  sam  for  which 
appellant  was  indebted,  the  amomit  of  costs, 
and  the  date  from  which  interest  was  to  be 
computed:  and  the  entry  is  attested  by  the 
official  signature  of  the  protbonotary.  This 
we  regard  sufficient  At  least  It  is  not  so 
wanting  in  form  or  substance  that  we  can 
properly  hold  It  of  no  validity  as  a  judgment 
5.  The  jurisdiction  of  the  Delaware  court 
to  enter  the  judgment  is  challenged,  because 
at  the  time  of  its  entry  appellant  had  ceased 
to  be  a  resident  of  that  state,  and  because 
no  notice  or  summons  of  any  Und  was 
served  upon  him,  and  there  was  no  appear- 
ance to  the  proceeding  by  him  or  by  any 
one  In  his  behalf,  except  the  appearance  by 
Cansey  under  the'  warrant  contained  In  tiie 
note.  It  the  warrant  of  atttHmey  was  of 
any  force  or  effect  when  made,  it  can  hardly, 
be  seriously  argued  that  appellant  could 
render  it  void  and  ToluelesB  by  the  aln4>le 
expedient  of  leaving  the  state.  The  state- 
ment of  the  proposition  is  its  own  refutation. 
The  very  purpose  which  the  law  for  confee- 
sim  of  judgment  under  warrant  of  attorney 
was  designed  to  effect  was  to  enable  the 
.creditor  to  obtain  judgment  without  delay, 
trouble,  and  expense  attendant  upon  bringing 
the  debtor  into  court  by  formal  action  and 
aerrice  of  procen.  Am  we  have  seen,  the 
fltetrte  under  which  appellantfs  contract 
woM  made  racplidtly  provides  that,  wben  an 
attorney  appean  undw  the  authority  of  the 
warrant  for  the  purpose  of  cwDfeSBing  judg- 
ment, the  party  giving  tiie  anthorliy  for  auch 
appearance  shall  be  held  to  be  In  comiv  and 
personal  judgment  m^  be  entered  apdnst 
him  without  any  declaration  filed,  and  the 
Judgment  shall  have  the  same  effect  as  If 
entered  In  open  court  None  can  deny,  we 
think,  that  a  debtw  may  onploy  an  attorney 
and  authorise  blm.  In  case  action  is  brought 
by  a  creditor,  to  aM>ear  in  his  behalf  and 
consent  to  the  entry  of  judgment  against 
him.  It  Is  equally  certain  ttiat.  If  such  au- 
thority is  not  revoked  and  the  creditor  brings 
suit  within  the  statute  <tf  limitations,  a 
judgment  entered  upon  the  appearance  and 
by  the  consent  of  the  attorn^  so  authwlaed 
will  be  a  binding  personal  judgment  against 
the  debtor,  though  he  reside  In  another  state 
and  baa  been  served  with  no  notice  or  pro- 
cess of  any  kind  to  bring  him  wiliiln  the 
jurisdiction  of  the  court  where  the  action  la 
pending.  It  Is  going  but  a  step  farther  to 
Ray  that  a  debtor  may  put  in  the  bands  of 
the  creditor  himself  written  authority  to  any 
practicing  attorney  In  whose  hands  the 
writing  may  be  placed,  to  appear  In  bis 
behalf  and  confess  judgment  upon  a  debt  up- 
on which  be  concedes  his  liability;  and, 
where  such  practice  Is  authorized  by  the 
laws  of  a  state,  we  can  conceive  of  no  rea- 
son for  saying  that  the  person  thus  represent- 
ed by  one  holding  his  written  authority  so  to 
appear  in  his  behalf  Is  not  in  court,  or  that 
a  personal  judgment  thus  procured  is  not 
valid  and  enforceable  and  ratltled  to  reeog- 


I  nitlon  in  every  jurisdiction  of  the  Union. 
Such,  as  we  have  already  indicated,  la  the 
uniform  holdli^  of  the  courts.  Tan  Norman 
V.  Gordon,  172  Mass.  676,  53  N.  E.  287.  4A  L. 
R.  A.  840.  70  Am.  St  Bep.  304;  Teel  v.  Yost. 
128  N.  Y.  387,  28  N.  E.  358,  IS  L  R  A.  796; 
Bank  V.  Garland,  109  Mich.  615»  07  N.  W. 
509,  88  L.  B.  A.  83.  63  Am.  St  Bep.  597; 
PIrle  V.  Stem.  87  Wis.  ISO.  72  N.  W.  370, 
65  Am.  St  Bep.  108;  Patterson  v.  Indiana* 
2  O.  Greene,  482;  Crlm  v.  Grim,  162  Ha 
658.  68  S.  W.  489,  64  L.  B.  A.  602.  86  Am.  St 
Bep.  521. 

Counsel  cite  to  us  section  14,  p.  881,  of 
chapter  110^  Laws  Del.  ISSZ,  which  provides 
that  an  attorney  confessing  judgment  In  cer- 
tain cases  shall  give  written  direction  to 
the  officer,  showing  the  debt  and  the  tbne 
from  which  Interest  Is  to  be  reckoned,  which 
statement  or  Itema  shall  be  entered  upon 
the  docket  On  reading  l^e  section  referred 
to,  It  appears  to  be  made  appUcalde  only  to 
cases  where  confession  la  made  upon  a  con- 
tract providing  for  a  penally,  and  not  to  an 
ordinary  note  or  other  Instrument  by  the 
terms  of  which  the  amount  of  the  debt  Is 
liquidated.  The  further  contention  that  the 
Judgment  here  appealed  from  is  excessive 
iB  groundless.  It  seems  to  be  the  practice  in 
Delaware  not  to  compute  int^est  to  the  date 
of  the  judgment  entry,  but  to  find  and  enter 
judgment  for  the  principal  debt  with  a  no- 
tation of  the  date  from  which  Interest  Is  to 
be  allowed,  and  such  was  the  entry  in  the 
judgment  In  controversy.  There  was  no  er- 
ror therefore  in  assessing  both  principal  and 
Interest  against  the  appellant  In  an  action 
brought  to  recover  the  judgment  debt 

It  follows  from  what  we  have  said  that  the 
decree  entered  by  the  trial  court  la  correct 
and  It  must  be  affirmed. 


In  re  INTOXICATING  LIQUORS. 

STOKBSBURT  v.  KORTE. 
(Supreme  Coort  of  Iowa.   Jan.  18,  1906.) 

1.  Intoxicating  LiquOBS—LicsnsE— Appli- 
cation—Appeal— SnraciENCT  OF  Appel- 
late Pbocbedinos. 

The  statute  permitting  appeals  to  the  dis- 
trict court  from  the  fiadinss  of  a  board  of 
supervisors  in  proceedings  on  a  statement  of 
consent  for  the  sale  of  liquors  provides  that,  if 
the  tioard  finds  the  [tetition  sufficient,  any  citi- 
zen may  file  with  the  clerk  a  general  denial  aa 
to  the  petition,  etc  Beld,  that  a  paper  filed  with 
the  clerk,  entitled  in  the  proceeaings  and  stet- 
ing  that  a  certain  person  "comes  •  •  •  and 
files  a  general  dealal  to  the  petition,"  etc.,  was 
sufficient  to  authorize  any  specific  objections  to 
the  consent  or  findings. 

2.  Save— Notice  or  APPBALr-SaBVica— Who 
Mat  Be  Sebveo. 

The  statutory  provision  tliat  notice  of  ap- 
peal shall  be  served  on.  the  person  filing  tlie 

getition  is  satisfied  by  service  on  the  one  who 
led  the  petldon.  though  he  acted  as  agent  toe 
otb»s. 

3.  Saiis— Appeal  to  Supbeue  Ootmr— Wbo 
Mat  Pbosecute. 

The  statute  uttmitting  appeals  to  tlie  dis- 
trict court  from  the  findings  of  a  board  of  saper- 
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fiaora,  in  proceedings  on  a  itatement  of  con- 
■ent  for  toe  sale  m  Ilgaora,  provides  for  the 
Bllng  of  a  gmenX  denial  by  vaj  eitisen,  wh«e* 
upon  the  eoontr  attorney  shall  cause  notice  to 
be  served  on  tne  i>erB0n  fUing  the  statement, 
and  it  is  made  the  doty  of  the  county  attorney 
to  "appear  for  the  state."  Held,  that  a  cJtt- 
len  appealing  from  the  findings  of  a  board  of 
sapervnora  may  prosecute  an  appeal  from  the 
district  to  the  Supreme  Court  by  such  connsel 
as  he  may  see  fit  to  employ ;  It  not  being  neces- 
sary that  the  appeal  be  taken  by  the  county 
attiffney. 

4.  Sau— Appul  to  Dwnior  Gomr— Af- 

PKLLATK  FBOCKDCRI— fiUFFIOIEMCT. 

A  general  denl^  stating  that  it  was  filed 
by  a  certain  person,  "a  dtiaen  of  C  connty," 
warn  not  inramdent  mi  tbe  grovnd  that  it  did 
not  all^  nich  dtiienridp. 
Sl  Appui/— Rkcobd— Etidknok  to  BuBrrAIIT 
Findings. 

Where  the  eridence  has  not  been  preserved 
bill  of  vxceptloDS  or  vroptt  certification,  in 
abaenee  of  an  averment  in  the  alwtraet  that 
it  contabs  all  the  evidence,  the  Supreme  Court 
will  presume  that  the  court  s  findings  were  war- 
ranted by  the  evidence  produced  on  tbe  trial. 

Appeal  tnmi  DlBtrict  OoQrt,  Carroll  Coun- 
ty; Z.  A.  Charch,  Judge. 

O.  P.  McDonald  and  M.  W.  Beach,  for  ap- 
pellant  Sallncer  ft  Korti^  for  wpellee. 

WEAVER,  J.  On  March  17,  1904,  there 
was  filed  In  tbe  office  of  the  coanty  auditor 
of  Carroll  county.  Iowa,  a  petition  or  state- 
ment of  consent  for  the  sale  of  Intoxicating 
liquors  In  said  county,  under  tbe  provisions 
of  tbe  so-called  "mulct  statute"  of  this  state. 
On  April  9,  1904.  said  statement  or  petition 
was  by  tbe  board  of  supervisors  of  said  coun- 
tj  adjudged  sufficient,  and  on  April  26,  1904, 
J.  W.  Stokesbury,  a  citizen  of  tbe  count7, 
appealed  from  said  finding  to  tbe  district 
conrt  Tbe  notice  of  appeal  was  directed  to 
and  served  upon  George  W.  Korte,  and  It 
Id  the  following  words: 

"In  tbe  District  Court  of  Iowa  In  and  Cor 
Carroll  County.  In  the  Matter  of  Statement 
of  Oenoral  Consent  to  Sell  Intoxicating  Liq- 
uors In  Oarrolt  County,  Iowa.  August  Term, 
A,  D.  1904.  Notice  of  Appeal.  To  Geo.  W. 
Korte:  Ton  are  hereby  notified  that  J.  W. 
Stokesbury.  a  cltizra  of  Oarroll  county,  Iowa, 
has  filed  with  tbe  clerk  of  the  district  court 
In  and  for  Carroll  county,  Iowa,  a  bond  with 
sureties,  which  bond  and  sureties  has  been 
approved  by  said  clerk,  and  has  also  filed 
wltb  said  clerk  a  general  denial  as  to  tbe 
statement  of  general  consent  to  sell  intoxi- 
cating liquors  in  said  conn^  filed  by  you 
wltb  the  coanty  auditor  and  on  tbe  9tb  day 
of  April,  1904,  held  sufficient  by  tbe  board  of 
supervisors  of  said  county,  and  has  appealed 
from  tbe  finding  of  said  board  to  tbe  district 
court  And  yon  are  further  notified  that 
said  appeal  will  come  on  for  bearing  at  tbe 
next  term  of  said  conrt,  being  the  August 
term,  which  will  commence  at  Carroll  on  tbe 
23d  day  of  Angnst,  A.  D.  1904,  and  that;  un* 
less  jaa  appear  thereto  on  or  before  noon  of 
the  second  day  of  said  term,  said  order  and 
finding  of  tbe  said  board  boldlng  said  state- 


ment sufficient  win  be  set  aside  and  held 
null  and  void.  [Signed]  C  B.  Reynolds,  Co. 
Attorney  of  Carroll  Co.,  Iowa." 

The  foregoing  notice  and  proof  of  service 
thereof  was  duly  filed  in  the  office  of  tbe 
clerk  of  tbe  district  court,  together  wltb  a 
paper  or  pleading  in  tbe  following  form:  "In 
Re  of  tbe  Statement  of  General  Consent  to 
Sell  Intoxicating  Liquors  In  Carroll  County, 
Iowa.  August  Term,  A.  D.  1904.  Special 
Proceedings  and  General  Denial  of  Sufflclency 
of  Petition  of  General  Consent.  Comes  now 
J.  W.  Stokesbniy,  a  citizen  of  Carroll  county, 
Iowa,  and  files  with  the  clerk  of  tbe  district 
court  of  Carroll  coun^,  Iowa,  a  general  de- 
nial as  to  the  statement  of  general  consent 
to  sell  Intoxicating  liquors  in  Carroll  county, 
Iowa,  tbe  canvass  of  which  was  made  by  the 
board  of  supervisors  of  Carroll  county,  Iowa, 
and  completed  by  said  board  April  9,  1904, 
and  by  said  board  held  sufficient  Also  files 
a  general  denial  as  to  the  sufficiency  of  said 
statraieDt  of  general  consent  to  sell  Intoxi- 
cating liquors  In  Carroll  county,  Iowa,  as  a 
whole,  and  as  to  each  and  every  city,  town, 
and  township  within  said  county,  being  the 
statement  of  general  consent  canvassed  by 
tbe  board  of  supervisors  of  Carroll  county, 
Iowa,  which  said  canvass  was  completed  on 
the  9tb  day  of  April,  A.  D.  1904,  and  by  said 
board  held  sufficient  A  sufficient  bond  for 
costs  having  been  filed  with  tbe  clerk  of  this 
court   J.  "W.  Stokesbury." 

The  said  George  W.  Korte  appeared  to  the 
proceeding,  and  moved  to  strike  the  papers 
filed  by  Stokesbury,  and  to  dismiss  tbe  appeal, 
because  the  paper  above  set  out  did  not  con- 
stitute a  general  denial  of  the  statement  of 
consent,  and  Is  no  more  than  an  allegation 
that  a  denial  bas  beoi  filed,  and  because  no 
notice  of  appeal  bad  ever  been  made  upon 
the  person,  or  p^vons  filing  said  statement 
of  consent  with  the  county  auditor.  This 
motion  was  supported  by  tbe  affidavit  of 
Korte,  averring  In  substance  that  bis  only 
connection  wltb  said  statement  of  consent 
was  as  an  attorney  employed  to  examine  and 
pass  upon  its  sufficiency  before  the  same  was 
filed,  and  that  while  he  did  In  fact  deposit 
it  with  the  county  auditor,  be  acted  In  that 
behalf  solely  at  tbe  request  of  one  Smltb 
who  bad  tbe  matter  In  charge,  and  not  as  a 
petitioner  or  party  In  Interest  This  motion 
was  sustained  by  the  trial  court  the  aweat 
dismissed,  and  tbe  said  Stokesbury  an;>eals. 
It  will  be  observed  that  but  two  questions 
are  here  presented:  Tbe  sufficiency  of  tbe 
appellant's  denial  of  tbe  statement  of  consent 
and  tbe  sufflclency  of  tbe  notice  of  appeal. 

1.  Tbe  statute  permitting  appeals  from  tbe 
finding  of  tbe  board  of  supervisors  In  pro- 
ceedings of  this  character  provides  that  "if 
the  board  shall  find  tbe  statement  sufficient 
any  citizen  of  tbe  county  may  wltbln  thirty 
days  ttao^after,  upon  filing  a  sufficient  bond 
for  tbe  costs,  file  wttb  tbe  clerk  a  genera) 
denial  as  to  tbe  statement  of  general  con- 
sent or  any  part  thereof,  whereupon  tto 
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■county  attorner  shall  canee  notice  thereof 
to  be  served  upon  the  person  or  persons  filing 
said  statement  of  consent  with  the  county 
auditor."  We  have,  then,  to  Inquire  whether 
the  paper  above  set  out  Is  a  auffldent  denial 
-of  the  statement  of  consent  It  may  he  ad- 
mitted that  the  pleading  Is  (piite  Informal, 
and  upon  a  critical  and  strict  construction 
its  language  is  open  to  the  construction  placed 
upon  It  by  the  appellee.  But,  while  InslBtlng 
upon  a  fair  observance  of  the  statute  and  of 
the  recognized  rules  of  pleading,  the  courts 
are,  nevertheless.  In  duty  bound  to  construe 
the  allegations  of  the  parties  liberally  to  as- 
certain and  give  effect  to  the  pleader's  true 
meaning,  even  where  the  same  may  be  some- 
what  Indefinite  or  ambiguous.  That  the  ap- 
pellant In  the  present  Instance  was  attempt- 
ing to  make  the  general  denial  called  for  by 
the  cited  statute  is  not  open  to  reasonable 
•doubt  When  he  comes  Into  court,  and  in 
writing  duly  entered  of  record  says,  "I  file  a 
general  denial  of  the  statement  of  consent" 
the  fair  and  <AvlouB  Interpretation  to  be 
placed  ni>ou  such  language  Is  that  be  thereby 
makes  the  general  denial  for  which  the  stat- 
ute provides,  and,  thus  Interpreted,  we  think 
It  sufiDcIent  to  give  the  district  court  jurisdic- 
tion to  consider  and  dispose  of  any  apeciflc 
oblectlouB  which  may  be  raised  to  the  state- 
ment of  consent  or  to  flie  finding  of  the 
board  of  supervisors. 

The  entire  proceeding  Is  of  a  somewhat 
anomalous  character,  and  the  statute  clearly 
indicates  a  legislative  lut^t  to  dispense 
with  matters  of  mere  form,  and  enable  the 
'44>]ectlng  citizen  to  secure  a  Judicial  review 
of  the  action  of  the  board  of  supervisors 
with  the  least  possible  embarrassment  from 
technical  niceties  of  pleading  and  practice. 
While  a  "gttieral  denial"  is  required,  there  1^ 
«trlctly  speaking,  no  pleading  to  be  denied. 
The  effect  Is  that  of  a  general  otdeetlon  of  ex* 
cqiticHi,  rathN  than  a  denial  In  the  cmUnaxy 
dense  of  the  word,  ^nie  appellant  shows 
himself  a  citizen  of  the  county,  and  tberefore 
^titled  to  contest  the  finding  of  the  «upw- 
visora  and  the  sufficiency  of  the  statnnent  of 
■consent,  and  in  our  Judgment  the  pleading 
filed  by  him  Is  a  snbstantial  compliance  wlfli 
the  statute,  and  its  informality  affords  no 
ground  for  dismissing  the  appeal.  It  Is  to 
be  noticed  that  the  statute  quoted  does  not 
seem,  to  make  service  of  the  notice  the  teat 
•of  Jurisdiction.  The  court  obtains  jurisdic* 
tltm  by  the  filing  of  the  dental,  and  it  would 
appear  that  any  written  statement  or  plead- 
ing apprising  the  court  that  a  dtlsen  of  the 
<wunty  ai^ears  and  objects  to  or  denies  the 
sufficiency  of  the  statement  of  consent  ought 
to  be  held  a  suhstantlal  compliance  with  this 
provision  of  the  act 

2.  As  the  statute  requires  the  appeal  notice 
to  be  served  upon  the  person  persfms  filing 
the  stetement  of  consent  with  the  county 
auditor,  and  as  the  notice  In  ttils  case  was 
served  upon  Mr.  Korte,  who  admittedly  filed 
the  statement  with  that  officer,  the  service 


was  clearly  sufflclent,  unless  the  fact  dis- 
closed by  Mr.  Korte's  affidavit  that  In  so 
filing  the  statement  of  consent  he  was  acting 
as  attorney  or  agent  for  others,  requires  us 
to  hold  otherwise.  Substantially  the  same 
question  was  before  us  in  Fitsglbbon  v. 
Macey,  118  Iowa,  440,  92  N.  W.  78,  and  was 
decided  adversely  to  the  position  taken  by 
the  appellee  herein.  These  statements  of 
general  consent  usually  bear  hundreds.  If 
not  thousands,  of  signatures,  and  the  manifest 
Impracticability  of  serving  notice  on  all  is  a 
sufficient  reason  why  the  Legislature  should 
make  the  person  actually  depositing  the  paper 
with  the  auditor  the  representative  of  the 
signers  for  the  purpose  of  Initiating  an  appeal 
and  service  upon  him  sufficient  to  give  the 
district  court  Jurisdiction. 

Objection  Is  also  made  that  the  appeal  to 
this  court  la  not  taken  by  the  county  attorney, 
but  by  Stokesbury  acting  by  his  counsel.  It 
is  sufficient  to  say  that  appeal  from  the  dis- 
trict court  to  this  court  in  proceedings  of 
this  nature  Is  not  made  dependent  upon  the 
action  or  consent  of  the  county  attorney.  The 
right  of  appeal  to  the  district  court  is  given 
to  any  and  all  citizens  of  the  county,  and 
while  It  Is  made  the  duty  of  the  county  at- 
torney to  serve  the  notice  which  ahall  apprise 
the  petitioners  or  their  representative  that 
the  matter  Is  to  be  reviewed  by  the  district 
court  and  while  It  Is  also  made  his  duty 
upon  the  trial  of  the  appeal  to  "appear  for  the 
state,"  we  think  It  entirely  within  the  optltm 
of  the  citizen  or  citizens  appealing  from  tha 
finding  of  the  board  of  supervisors  to  prose- 
cute that  appeal  In  the  district  court  and  this 
court  by  such  counsel  as  th^  may  see  fit  to 
employ.  Neither  the  state  nor  the  county  I» 
a  party  to  the  proceeding.  The  appeal  la 
not  taken  by  the  stete,  but  by  a  private 
citizen,  who  becomes  personally  liable  for 
the  costs,  and.  If  he  Is  to  be  given  no  voice  la 
the  selection  of  counsel  to  represent  him, 
very  few  appeals  will  ever  be  undertaken.  It 
Is  easily  conceivable  that. the  Interests  of  the 
stete  may  be  more  or  less  Involved  In  sack 
cases,  and  It  is  made  the  official  dat7  of  the 
public  prosecutw  to  properly  guard  than,  but 
it  does  not  follow  that  he  Is  ex  officio  the 
n^resentetlve  of  the  party  appealing.  If;  fbr 
Instence,  a  stetute  should  provide  that  the 
public  prosecutor  should  appear  In  behalf  of 
the  stete  to  all  divorce  proceedings,  no  one 
would  amtoid  that  eltiier  party  Is  tiiereby 
deprived  of  the  right  to  be  heard  and  to 
appeal  by  the  aid  of  i»lvate  counsel.  Such, 
BO  fur  as  we  have  observed,  la  the  practical 
construction  which  has  been  placed  upon  the 
statute  now  in  question  by  the  people  and  the 
profession  generally,  and  we  tiilnk  It  tn  ac- 
cordance with  the  evident  Intent  of  the  Legis- 
lature. Whw  t3ie  an>ellee  h»^  availed 
hlmstif  of  the  statutory  privilege  as  a  dtlaen 
.at  the  county  to  take  an  appeal  from  the 
action  of  the  board  of  supervisors,  It  became 
Incumbent  upon  the  county  attorney,  aa  a 
minlstolal  or  administrative  duty,  to  serve 
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tbe  notice  whlcb  sbonld  make  ttie  appeal 
effectlTe  and  perfect  the  JurlsdletliMi  of  tbe 
district  court  to  review  the  flndli^  of  the 
board  of  superrlsors.  nils  duty  be 
formed,  and,  tbe  Jurisdiction  of  tbe  court 
bavlng  once  attached,  bis  only  farther  re> 
sponalbllity  In  tbe  matter  was  to  see  that  tbe 
rights  and  Interests  of  t^e  state  snffered  do 
prejudice  therein. 

Again,  It  Is  said  by  appellee  that  Stokee- 
bury,  in  the  paper  or  pleading  filed  by  him  In 
the  district  court,  describes  himself  as  a 
citizen  of  Carroll  county,  but  does  not  allege 
such  citlzenEhip,  and  that  tbe  omission  la 
fatal  to  appellate  Jurisdiction.  The  objection 
Is  entirely  too  technical.  In  both  notice  and 
denial  the  party  appealing  is  mentioned  as 
"J.  W.  Stokesbury,  a  citizen  of  Carroll  coun- 
ty." Supplying  tbe  evident  ellipsis,  that 
statement  is  neither  more  nor  less  than  "J. 
W.  Stokesbury  [who  Is]  a  citizen  of  Carroll 
county."  If  this  jwrson  should  describe  him- 
self under  oath  as  "a  citizen  of  Carroll  co\m- 
ty,"  or  as  a  resident  at  No.  100  Blank  street 
In  tbe  city  of  Carroll,"  when  In  fact  he  knew 
such  statement  to  be  false,  would  be  not  be 
^Ilty  of  perjury?  If  so,  it  is  because  the 
description  of  bis  Identity  and  residence  or 
citizenship  is  in  legal  effect  an  allegation  of 
fact,  and  as  such  It  fully  aatlsfles  the  require- 
ment of  tbe  statute. 

Finally,  and  as  a  distinct  proposition  In 
his  brief  of  points,  appellee  says  "this  court 
lacks  Jurisdiction  in  the  whole  record,"  and 
cites  a  list  of  many  cases.  In  argument  the 
only  reference  'to  this  point  la  as  follows: 
"We  deem  It  sufficiently  presented  by  our 
brief."  As  counsel  do  not  deem  the  point  of 
sufficient  importance  to  specifically  state  the 
pounds  of  this  contention,  we  are  not  dis- 
posed to  go  minutely  through  tbe  record  In 
search  of  them.  The  cases  referred  to,  ao 
far  as  we  have  examined  tliem,  go  to  the 
conceded  proposition  that  where  the  evidence 
In  a  case  has  not  been  preserved  by  a  bill  of 
exceptions  or  proper  certification,  and  in  the 
absence  of  an  averment  in  the  abstract  that  it 
contains  all  the  evidence,  this  court  will 
presume  that  tbe  findings  of  the  trial  court 
were  warranted  by  the  evidence  produced  on 
tbe  trial.  Wlcke  v.  In&  Co.,  90  Iowa,  4,  57 
N.  W.  632.  We  see  nothing  in  the  record  of 
tbe  Instant  case  calling  for  an  application  of 
this  rule. 

The  Judgment  of  tbe  district  court  is 
rerersed. 


KING  T.  OABBOLL,  County  Treasnrer. 

(Supreme  Court  of  Iowa.  Jan.  16,  1906.) 

1.  Taxation— PnsoNAz.  Tax— Deouctioh  of 
Debts— CoNSinsBATion  fob  Debt. 

An  obligation  binding  the  obligors  to  con- 
tribute a  certain  ram  to  tbe  endowment  fond 
of  a  college  at  the  death  of  either  of  the  ob- 
ligors, made  In  order  to  secure  conditional  sub- 
Bcriptioos  and  donations  to  the  endowment  {and 
of  the  college,  creates  a  binding  debt  founded 
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'  upon  an  actnal  and  valid  consideration,  within 
the  meaning  of  Code  1897,  S  ISllt  authorizing  a 
a  taxpayer  to  deduct  from  his  monwi  and 
credits  the  won  amount  of  all  debts  in  good 
faith  owing  tiy  him  and  founded  on  an  actual 
ocuiaideratlon. 

2.  Saick  —  DsDUCTion  of  Uitpaid  Sttb- 

SCBIPTIOIfS. 

Code  1897,  §  1811,  providing  that  a  tax- 
payer aball  not  be  entitled  to  any  deduction 
Rom  moneys  or  credits  on  account  of  any  un- 
paid subscriptions  to  any  institution,  cori>ora- 
tioQ,  or  company,  when  construed  In  the  light 
of  prior  legislation  (Code  1851,  {  467;  Re- 
vision I860.  I  722:  Code  1678,  I  814),  refers 
to  Bubacrlptlona  to  the  capital  stock  of  corpora- 
tions or  companies,  or  to  the  funds  of  a 
society  or  institution,  for  the  purpose  of  launch- 
ing it  into  boslnees,  and  has  no  application  to  a 
binding  subscription  to  the  endowment  fund  of 
a  coU^e. 

Appeal  ttom  District  Oonrt,  Una  Oonnty; 
J.  H.  Pnetoa,  Judge. 

PlaintUf  appealed  to  tbe  district  court 
from  an  aasessment  on  moneys  and  credits 
against  blm  for  tbe  years  1900  to  190S,  in- 
clusive. Upon  a  trial  In  that  court  it  was 
fotmd  that  plalntifC  was  not  subject  to  an 
assessmcnit  on  moneys  and  credits  for  the 
years  named,  and  the  assessment  was  va- 
cated and  set  aside.  Defendant  appeals.  Af- 
firmed. 

Vorls  A  Haas,  for  appellant  Deacon  & 
Good,  for  appellee. 

DEEHBB,  J.  The  sole  question  In  tbe 
case  IB:  Is  plaintiff  entttied  to  a  deduction 
from  bis  mone^  and  credits  of  tbe  amount 
of  a  note  wblch  we  shall  presently  mt  out  In 
full?  Plaintiff  Is  tbe  prestdent  of  Cornell 
College,  wtalcb  InstltatlOD  of  learning  Is 
located  at  Mt  Yeraxm,  In  this  state.  That 
college  was  seticlng  to  enlarge  Its  endowment, 
that  It  might  Increase  tbe  scope  of  Its  work, 
and  plaintiff,  to  aid  therein,  his  wife  Joining 
blm,  made,  ticecnted,  and  dellTOred  the  tn- 
Btrnment  of  wUch  liie  following  is  a  true 
copy:  **20,000.  Mount  Yemon,  Iowa,  Peb- 
ruary  15,  1898.  .  For  value  received,  we. 
William  F.  King  and  Margaret  M.  King,  hns- 
band  and  wife,  residing  at  Mount  Temon, 
county  of  Linn,  state  of  Iowa,  bdng  of  fall 
age  and  In  tbe  enjoyment  of  onr  usual  bealtb, 
and  in  tbe  fall  possession  of  oar  fikcultles,  do 
hereby  promise  to  pay  to  Cornell  College  at 
Moont  Vernon,  lom,  within  ten  (10)  yean 
of  the  date  braeof,  tbe  sam  of  twen^  tboa- 
sand  dollars  ($20^).  The  said  twenty 
thousand  dollars,  when  paid,  shall  become 
a  part  of  tiie  permanent  endowment  of  said 
college,  and  shall  be  added  to  tbe  thirty 
tboosand  dollars  ($80,000)  already  acc^ted 
from  us  the  tmstees  of  tbe  college,  there- 
by making  a  permanent  dialr  of  fifty  thou- 
sand dollars  iVSOJOOO)  in  memory  of  our 
daughter  haej  H.  King,  but  Uie  Interest 
oDlj  thereof  shall  be  devoted  under  the  direc- 
tion at  tbm  board  of  tnutees  of  tbe  college  to 
the  sapport  of  said  chair  In  porpetultr.  No 
salt  or  other  proceedings  of  any  kind  for  the 
collection  at  said  snm  shall  be  tnooght  or 
maintained  In  aaj  court  prior  to  the  death  of 
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one  of  na,  dot  shall  said  sum,  prior  to  the 
death  of  one  of  us,  bear  Interest,  whether 
matured  or  otherwise;  but.  In  the  event  of 
the  death  of  either  one  of  us,  said  sum  of 
twoi^  ttaonsand  dollars  ($20,000)  shall  be- 
come due  and  payable  by  the  survivor  of  us 
within  one  year  after  the  death  of  the  other. 
We  further  agree  that  In  lien  of  paying  any 
stipulated  rate  of  interest,  while  the  said 
principal  sum  la  In  our  hands,  we  hereby 
promise  and  agree  that  any  and  all  donations 
that  either  of  us  may  make  to  the  college, 
after  the  date  of  this  paper,  and  prior  to  the 
paying  of  the  principal  sum  to  the  college 
as  above,  shall  be  regarded  as  a  substitute 
for  Interest  which  Judging  from  the  past 
will  be  a  full  equivalent  for  ordinary 
Interest  This  note  is  made  for  the  purpose 
of  assisting  in  providing  proper  endowment 
for  Cktrofll  College,  and  to  aid  in  securing 
the  means  necessary  to  make  valid  and 
binding  sundry  subscriptions  and  donations 
which  have  been  made  upon  condition  that 
certain  other  sums  be  raised,  in  order  that 
such  conditional  donations  may  become  valid 
and  binding.  In  fall  compliance  with  the 
above  we  do  each  in  each  other's  presence, 
sign  our  names  hereto,  this  16th  day  of  Feb- 
ruary, 1898.  Margaret  M.  King.  William  F. 
King." 

This  note  was  without  money  or  property 
consideration;  but  on  the  strength  thereof 
the  college  did  enlarge  Its  work  and  Increased 
its  (^ligations  and  responsibilities.  Mar- 
garet H.  King,  wife  of  plaintiff,  died  In  July 
of  the  year  1903,  and  since  the  tiappenlng  of 
that  event  and  within  the  time  si»ecifled  In 
the  note,  plaintiff  met  and  discharged  his 
obligation  according  to  its  terms.  If  this  in- 
strument should  be  treated  as  a  debt 
which  plaintiff  is  entitled  to  have  deduct- 
ed from  his  moneys  and  credits,  the  Judg- 
ment of  the  trial  court  is  right;  otherwise 
it  should  be  reversed.  By  section  1311  of 
the  Code  It  is  provided,  I9  Bubstance,  that 
one  may  deduct  from  his  mon^s  and  credits 
the  gross  amount  of  all  debts  "In  good  faith 
owing  by  him,"  but  that  "no  acknowledg- 
ment of  Indebtedness  not  founded  oa  actual 
consideration,  and  no  acknowledgment  made 
for  the  purpose  of  being  so  deducted  shall 
be  considered  a  debt"  It  is  also  provided 
that  no  deduction  shall  be  made  on  account 
ot  any  deposit  or  security  note,  given  In  aid 
of  the  organization  of  a  mutual  insurance 
company  for  the  premiums  of  Insuranoe,  nor 
on  account  of  any  unpaid  subscrlptlonfl  to 
any  institution,  society,  corporation,  or  com- 
pany. 

Defendant  contends  that  tbe  instrument 
we  have  quoted  is  not  founded  upon  an  actual 
consideration,  and  that  It  was  In  fact  given 
on  account  of  an  mipald  subscription  to  an 
institution  or  society  known  as  "Cornell  Col- 
lege," as  an  aid  to  its  endowmmt  fund.  The 
Instrument  speaks  tor  itself,  and  undoubt- 
edly created  a  debt  binding  and  «:iforceable 


against  tbe  makers  thereof.  Time  of  pay- 
ment was  postponed  until  one  year  after 
the  death  of  one  of  the  makers ;  and  the  ob- 
ject was  declared  to  be  to  assist  in  Uie  rais- 
ing of  a  proper  endowment  and  also  to  make 
binding  certain  othw  and  sundry  conditional 
subscriptions.  The  rate  of  interest  was  un- 
certain, but  was  estimated  to  be  the  equiva- 
lent of  ordinary  Interest  although  this  was 
left  to  the  discretion  of  the  makers.  There 
is  no  doubt  that  from  tbe  time  of  the  execa> 
tion  and  delivery  of  tlils  Instrument  it  be- 
came a  binding  and  enforceable  obligation 
according  to  Its  tecme,  and  that  It  was  baaed 
upon  a  sufficloit  consid^atlon,  to  wit  the 
validating  of  other  conditional  subscriptions 
and  donations.  It  was  something  more  than  a 
gratuitous  subscription,  which  might  be  re- 
voked at  any  time  t>efore  It  was  acted  upon. 
By  its  very  ternu  it  waa  made  and  acc^ted 
in  order  to  make  other  donations  and  sub- 
scriptions valid;  and  In  addition  thereto  It 
was  acted  upon  by  the  college  In  Increasing 
its  obligations,  etc.  That  these  things  con- 
stituted a  full  and  valid  consideration  for  the 
note  Is  clearly  established  by  anthorlty. 
Waters  v.  Union  Trust  Co.,  129  Mich.  640,  89 
N.  W.  687 ;  Amherst  v.  Cowls,  «  Pick.  4S3,  IT 
Am.  Dec.  387;  LaFayette  County  Monument 
Corp.  V.  Ryland,  80  Wis.  29,  49  N.  W.  157; 
Simpson  Centenary  College  v.  Bryan,  SO 
Iowa,  293 ;  Ft  Madison  v.  Donneil,  110  Iowa. 
6,  81  N.  W.  171,  46  L.  R  A.  868 ;  McDonald 
V.  Gray,  11  Iowa,  COS,  79  Am.  Dea  609;  Wil- 
liams v.  Danforth,  12  Pick.  541 :  Ncn^  Soe. 
V.  Matson,  36  Conn.  26;  Patrl(^  v.  Baricer, 
86  Iowa,  461.  After  the  acceptance  of  the 
note  by  the  college  authorities  It  was  beyond 
the  power  of  the  makM-s  to  withdraw  or  re- 
scind it  There  Is  no  doubt,  then,  that  this 
instrument  created  a  debt  In  good  faith  ow- 
ing by  the  makers  and  each  of  them,  and  that 
it  was  founded  upon  an  actual  consideration. 

The  only  other  question  Is :  Was  it  given 
on  account  of  an  unpaid  subscription  to  an 
institution  or  society,  within  the  meaning  of 
those  terms  as  they  are  now  found  in  the 
statute  referred  to?  This  presents  a  problem 
much  more  difficult  of  satisfactory  solution 
than  the  former  one.  In  arriving  at  a  cor- 
rect omeluslon  on  this  branch  of  the  case 
it  seems  nectary  to  review  tbe  history 
of  that  clause  of  the  statute  now  under  con- 
sideration. It  first  appeared  in  the  Code  of 
18S1  (section  467)  as  follows:  "But  no  per- 
son will  be  entltied  to  a  deduction  on  ac- 
count of  any  obligation  of  any  kind  given 
to  an  Insurance  company  for  tbe  pr«nliun 
of  insurance,  nor  on  account  of  any  unpaid 
subscription  to  any  Institution  or  society, 
nor  on  account  of  a  subscription  to  or  in- 
stallment payable  on  the  capital  stock  of  any 
company  or  corporation."  In  the  Revision  of 
1860,  as  section  722,  It  read :  "But  no  person 
will  be  entitled  to  any  deduction  on  account 
of  any  obligation  of  any  kind  given  to  any  in- 
surance company  for  the  pronlnme  of  Insoi^ 
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Btice,  nor  on  account  of  any  unpaid  anbacrlp* 
tlon  to  Any  Institution,  soclet7,  corporation 
or  company."  In  the  Code  of  1873,  as  section 
814,  It  read:  "But  no  person  will  be  entitled 
to  any  deduction  on  account  of  any  obliga- 
tions of  any  kind  given  to  any  Inanrance 
company  for  the  premlmna  of  Insurance,  nor 
on  account  of  any  unpaid  subscription  to  any 
Institution,  socle^,  corporation,  or  company.'* 
And  in  the  Ck>de  of  1897,  as  section  1311,  as 
follows:  "But  no  person  will  be  entitled  to 
any  deduction  on  account  of  any  deposit  or 
security  note  given  In  aid  of  the  organization 
of  a  mutual  insurance  company,  for  the  pre* 
mlums  of  Insurance,  nor  on  account  of  any 
unpaid  subscription  to  any  Institution,  so- 
ciety, corporation  or  company." 

Should  the  present  statute  be  construed  to 
refer  to  a  subscription  to  the  capital  or  capi- 
tal stock  of  a  corporation,  company,  Institu- 
tion, or  society,  or  to  a  Toluotery  donation, 
sift,  and  subscription  to  11;  without  reference 
to  any  Interest  the  donor  may  acquire  there- 
in? Taking  the  statutes  together,  it  clearly 
appears  that  wben  the  clause  first  found 
place  in  the  Code  of  1851,  It  had  reference 
to  subscriptions  to  the  capital  stock  of  cor- 
poratlons  or  companies,  or  to  the  funds  of  a 
society  or  Instltntlon  not  Incorporated,  or  to 
be  Incorporated  tar  the  purpose  of  launching 
It  into  business.  No  other  construction  Is 
permissible  of  the  entire  clause  as  It  appears 
in  the  Code  of  1861.  While  this  language 
has  been  changed  somewhat  In  subsequent 
enactments,  It  Is  manifest  not  only  from  the 
reports  of  the  commissioners  having  the  mat- 
ter In  charge,  but  from  the  language  of  the 
subsequent  codes,  that  no  change  was  intend- 
ed. If  this  be  true,  then  the  note  In  this 
case  was  not  given  as  security  or  as  a  de- 
posit on  account  of  any  unpaid  subscription 
to  any  Institution,  society,  corporation,  or 
compan}'.  An  unpaid  subscription  to  an  in- 
stitution, society,  corporation  or  company 
means  primarily  an  unpaid  subscription  to 
or  for  its  capital  stock.  The  reason  for  the 
exception  we  are  considering,  we  apprehend, 
was  that  as  the  subscriber  expected  to  re- 
ceive an  equivalent  to  his  subscription  he 
should  not  be  allowed  to  deduct  the  amount 
of  bis  Indebtedness  therefor.  If  the  clause 
we  have  quoted  means  subscription  to  the 
capital  stock  of  a  corporation  or  company, 
it  must,  of  course,  mean  the  same  thing  wben 
applied  to  an  Institution  or  society.  That  It 
does  refer  to  capital  stock  In  the  first  Instance 
iB  perfectly  clear,  when  the  history  of  tlie 
enactment  Is  considered ;  and  it  Is  just  as 
clear,  taking  the  entire  act  Into  considera- 
tion, that  It  does  not  refer  to  such  an  obliga- 
tion as  we  have  before  us,  which  was  not  a 
deposit  or  security  note  given  in  aid  of  the 
organisation  of  or  on  account  of  any  unpaid 
subscriptions  to  any  institution,  aodety,  cor- 
poration,  or  company. 

The  judgment  of  the  trial  court  MUIM  to  be 
right,  and  It  It  affirmed. 


CONTINENTAL  CASUALTY  00.  w. 
BUCHTEL. 

(Supreme  Court  of  Nebraeka.  Nov.  11,  IMS.) 

1.  Irsubancb— Accident  Pouot— Noticb  or 
Injttbt. 

Where  notice  of  an  Injury  Is  received  by 
an  accident  insurance  company,  and  the  com- 
pany acts  upon  such  notice,  It  Is  immaterial  as 
to  what  relaticmship  existed  between  the  sender 
of  the  notice  and  either  the  aMured  or  tb»  bene- 
ficiarj. 

2.  Same— Psoorn  or  Loss. 

Where  the  conditions  of  an  iosaranct 
policy  provide  for  filing  final  proof  of  loss  upon 
blanks  furnished  bj  the  company  within  30  days 
of  the  injury,  and  the  company,  with  knowledge 
of  the  injury,  neglects  to  furnish  such  blanks 
within  the  nme  spedfled,  such  conduct  on  the 
part  of  the  company  Is  a  waiver  of  the  coa- 
dition  as  to  time. 

[Kd.  Note.— For  cases  in  point,  see  ToL  28, 
Cent.  Dig.  Insurance,  S  1387.] 

(SyllabDB  by  the  Court.) 

Commissioners'  Opinion.  Department  Na 
1.  Error  to  District  Court.  Lancaster  Coun- 
ty; Holmes,  Judge. 

Action  by  Katie  Bncfatel  against  tiie  Con- 
tinental Casualty  Company.  Judgment  for 
plaintiff,  and  defoidant  brings  error.  Af- 
firmed. 

Bllllngsley  &  Greene,  Manton  Maverick, 
and  B,  H.  Hagelio.  for  plaintiff  In  error. 
T.  3.  Doyle  and  G.  W.  Be^^  for  defendant 
in  error. 

OLDHAM,  a  On  February  20,  1902,  the 
Continental  Casualty  Company,  defendant  in 
the  court  below,  issued  Its  policy  of  Insur- 
ance Insuring  the  life  of  Joseph  E.  Bucfatel 
against  death  by  accident  in  the  sum  of 
f300.  Katie  Buchtel,  plaintiff  In  the  court 
below  and  niece  of  the  assured,  is  the  bene- 
ficiary named  In  the  policy.  The  assured 
resided  at  Port  Hill,  In  the  state  of  Idaho, 
at  the  time  of  his  death,  and  the  beneficiary, 
who  was  then  a  minor,  resided  with  her 
mother  In  the  city  of  Omaha,  -Neb.  On  the 
14th  day  of  July,  1002,  the  assured  was  killed 
by  a  falling  tree  in  a  cyclone,  and  had  then 
paid  the  premium  on  bis  policy  to  April  80, 
1003.  Immediately  after  the  death  of  the 
assured,  the  coroner  of  Kootenai  county,  Ida- 
ho, notified  the  defendant  company  of  the 
fact  of  the  assured's  death  by  accident 
When  this  notice  was  received,  the  company 
requested  further  information  concerning  the 
accident,  to  which  the  coroner  replied  In  a 
letter  describing  with  great  particularity 
every  incident  connected  with  the  death  of 
the  assured,  and  giving  the  verdict  of  the 
corouer's  jury  at  the  inquest  Subsequent- 
ly, on  the  27th  of  October,  1902,  more  than 
100  days  after  tbe  accident  defendant  com- 
pany wrote  a  letter  to  the  coroner  <Dr.  O.  B. 
Barber)  as  follows :  "We  hand  you  herewith 
proof  of  death  blank  upon  which  formal 
proof  of  death  of  Edward  J.  Buchtel,  bolder 
of  policy  No.  463,87s,  may  be  tnmlsbed  as 


Digitized  by 


708 


106  NOBTHWBSTSBN  RBPORTHEL 


(Neb. 


for  further  consideration  of  the  case"  The 
evidence  of  the  defendant  is  that  It  never 
received  any  answer  to  this  letter,  but  noth- 
ing Is  said  as  to  whether  or  not  the  blank 
furnished  was  ever  returned.  About  four 
^  months  after  tbe  death  of  tiie  assured,  plain- 
'  tiff's  mother,  having  been  informed  of  such 
death,  and  also  of  the  fact  that  the  deceased 
hdld  a  policy  of  Insurance  payable  to  her 
daughter,  wrote  to  the  defendant  askli^  for 
Information  as  to  that  fact.  In  answer  to 
this  communication,  the  company  informed 
plaintiff's  mother  as  to  the  number  and 
amount  of  the  policy,  and  also  of  the  fact 
that  the  company  had  been  notified  by  the 
coroner  of  the  death  of  the  assured,  and  that 
blanks  for  the  proof  of  death  bad  been  sent 
by  the  company  to  the  coroner,  from  which 
it  had  received  no  return.  Plaintiff  and  her 
mother,  after  a  considerable  delay,  Anally 
succeeded  In  procuring  from  tbe  coroner  tbe 
policy  of  the  deceased,  and  thereafter,  on 
June  15,  1903,  the  plaintiff,  by  her  attorney, 
wrote  to  the  company  Inclosing  the  coroner's 
certificate  of  the  death  of  the  assured  as  a 
proof  of  loss,  and  demanded  settlement  of 
the  policy,  and  at  tbe  same  time  offered  to 
furnish  any  further  information  required. 
In  answer  to  this  communication  the  com- 
pany replied  as  follows:  "The  first  notice 
which  the  beneficiary  herself,  or  any  one  act- 
ing for  her,  gave  to  this  company  was  under 
date  of  November  18th,  more  than  four 
months  after  the  death,  when  the  mother  of 
the  beneficiary  wrote  In  her  behalf,  and  stat- 
ed that  she  was  Informed  at  the  time  of  Mr. 
Buchtel's  death  he  had  a  policy  In  this  com- 
pany. •  •  •  I  gtUnt  you,  as  you  know, 
that  the  coroner  had  previously  advised  the 
company  of  the  death.  In  response  to  that 
information,  blank  was  furnished  him  on  the 
presumption  that  he  was  acting  for  the  bene- 
ficiary. That  blank  has  never  been  returned 
to  this  oCBce,  and  we  have  at  tbe  present 
time  no  affirmative  proof  as  required  by  the 
policy.  Tou  will  see  from  the  above  that.  If 
tbe  coroner  was  tbe  agent  of  the  ben^clary, 
the  dalm  Is  disallowed  for  failure  to  fur- 
nish proof  as  required.  If  he  was  not  the 
agent  of  the  beneficiary,  then  tbe  claim  Is 
disallowed  for  Insufficiency  of  notice.  I  am 
therefore  obliged  to  Inform  you  that  we  have 
no  legal  liability  on  this  claim,  and  that 
the  same  Is  rejected  for  the  reasons  at)ove 
given,  and  for  other  reasons  which  are  not 
necessary  to  take  up  at  this  time."  On  the 
trial  there  was  no  conflict  In  the  testimony, 
and  when  the  evidence  was  all  In  the  court 
directed  a  verdict  for  plaintiff  and  entered 
Judgmfflit  on  the  verdict  To  reverse  this 
Judgment,  defendant  brings  error  to  this 
court. 

Defendant  relied  on  two  defenses  contained 
In  the  conditions  of  the  policy.  The  first 
one  is  that  a  written  notice  from  the  insured, 
or  his  representative,  and  a  certificate  from 
the  attending  physician  or  surgeon,  stating 
the  time  and  place  of  the  injury  or  death, 


■Should  be  received  at  the  office  of  tiie  company 
within  30  days  after  the  date  of  such  injury 
or  death.  The  contention  with  refereice  to 
this  defense  is  that  the  coronw,  who  atteoded 
the  inquest,  was  not  the  repreaentatlTe  of  the 
assured  when  tlie  notice  was  given.  TUs 
contention  is  wholly  without  metlt,  in  rlew 
of  the  fact  that  the  notice  was  received  and 
retained  by  defendant,  and  further  particulars 
of  tile  death  and  Its  surrounding  circum- 
stances wrae  requested  by  the  defendant  from 
the  coroner,  and  the  answer  to  this  requ^ 
mailed  on  August  18,  1902,  was  received  and 
retained  by  defendant  without  any  suggestion 
of  furthw  proof  of  loss  until  OctdMr  27, 1902, 
when  the  letter  inclosing  tbe  company's  blank 
Is  alle^^ed  to  bave  been  sent  for  the  final 
technical  proof  required.  Now,  while  defend- 
ant's witness  testlfled  that  he  never  received 
any  answer  to  this  letter,  he  nowhere  says 
that  tbe  proof  of  loss  was  never  filled  out  and 
returned  by  the  coroner  to  the  company.  If, 
as  a  matter  of  fact,  a  true  notice  of  the  loss 
was  received  and  acted  upon  by  tbe  company, 
the  relation  of  tbe  parties  sending  tbe  notice 
to  tbe  deceased,  or  his  beneficiary,  Is  wholly 
immaterial.  Omaha  Fire  Ins.  Co.  v.  Dierks, 
43  Neb.  478,  61  N.  W.  740. 

The  second  defense  relied  upon — tbe  failure 
to  file  the  blank  furnished  by  the  company 
within  80  days — Is  pleaded  in  a  native 
pregnant,  as  follows:  '.That  final  proofs  con- 
taining answers  under  oath  to  questions  in 
the  blank  furnished  by  tbe  company  for  that 
purpose  were  not  filed  with  the  company  in 
Glilcago,  111.,  wltbin  one  month  from  tbe 
date  of  tbe  Injury,  and  thereby  all  claims  for 
benefits  were  waived  and  forfeited  to  the 
company,  and  tbe  defendant  company  has  In 
no  manner  waived  the  conditions  of  said 
policy  so  as  above  alleged."  Now,  this  al- 
legation of  the  answer  is  tantamount  to  ad- 
mitting that  proof  of  a  blank  furnished  by 
the  company  was  filed,  but  not  wlttiin  30  days 
of  tbe  date  of  tbe  accident  Tbe  fact  that  tbe 
company  had  timely  notice  of  tbe  death,  of 
which  It  sulraequently  received  full  particu- 
lars from  tbe  coroner,  holding  the  Inquest 
and  n^lected  to  furnish  the  blank  on  which 
a  more  formal  proof  was  required  for  more 
than  100  days  after  the  accident  was  clearly 
a  waiver  of  the  time  in  which  this  tectmlcal 
requirement  might  be  relied  upon.  And 
again,  tbe  fact  that  the  defendant  company 
refused  and  neglected  to  furnish  blanks  to 
tbe  plaintiff  when  her  attorney  offered  to 
furnish  any  information  required,  was,  under 
all  the  circumstances,  a  waiver  of  8  demand 
for  such  special  form  of  proof.  And  still 
again,  when  tiie  managing  officers  of  defend- 
ant in  answOT  to  tbe  letter  of  plaintiff's  at- 
torney, denied  liability  on  the  policy,  for  other 
reasons  than  failure  to  file  this  notice,  such 
denial  of  liability  was  a  waiver  of  the  proof 
of  loss.  Home  Ins.  Co.  v.  Fallon,  45  Xeb. 
554,  63  N.  W.  860. 

We  therefore  conclude  that  the  learned 
trial  oonrt  was  fully  Jnatlfled  la  directing  a 
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verdict  for  the  plaintiff  at  the  close  of  the 
testimoDy,  end  we  recommend  that  the  jadg- 
ment  of  the  district  court  be  affirmed. 

AHES  and  LBTTON,  CO.,  concor. 

PER  CURIAM.  Tor  the  reasons  given  in 
the  forgoing  opinion,  the  Judgment  of  the 
district  court  is  affirmed. 


HART  V.  SAUNDERS  et  al. 
(Sapreme  Coart  of  Nebraska.  Nov.  11,  190S.) 

DkED — CONSTEUCTIOH . 

The  construction  of  an  ambtKnous  deed  is 
ascertained  from  the  language  used  and  from  a 
considwation  of  the  ntnation  and  eircnin* 
stances  of  the  transaeUon  of  which  it  was  a 
part. 

[Ed.  Note. — For  cases  in  point,  ses  vol.  16, 
GenL  Dig.  Deeds,  i  289.] 

(Srllabos  by  the  Ooort) 

Oommlssloners'  Opinion.  Dquurtmrat  Na 
1.  Appeal  from  District  Court  Douglas 
County;  Sutton,  Judge. 

Action  by  Ernest  B.  Hart  against  W.  A. 
Saunders  and  otben.  Judgment  for  d^end- 
ants,  and  plaintiff  appeals.  Reversed. 

McGllton.  Gaines  A  Storey  and  Mayne  & 
Hazeton,  for  appellant  W.  A.  Saunders 
and  "W*  W.  Slabaugh,  for  aroellees. 

AMES,  a  In  1891,  the  Citizens*  State 
Bank  of  Council  BlufFs,  Iowa,  was  the  owner 
of  an  Irr^pilar  tract  of  land  situated  In  this 
state  and  known  as  "tax  lot  10.**  The  plot  of 
ground  tbxa  designated  comprised  contiguous 
parts  of  adjoining  governmental  quarter  sec- 
tions and  was  particularly  described  as  fol- 
lows: '^e  south  64  rods  of  the  B.  %  of  the 
N.  W.  M.  of  the  S.  W.  %  and  the  south  &3 
acres  of  the  west  1(L8  acres  of  the  N.  E.  ^ 
of  tbe  8.  W.  %  of  section  18,  township  16  N. 
of  range  IS  B.  of  the  6th  P.  M.,  In  Nebraska." 
On  July  28,  1891,  tbe  bank  sold  and  conveyed 
to  Jennie  L.  Rice  a  part  of  this  tax  lot  The 
description  contained  In  the  deed  was  as 
follows:  "A  part  of  tax  lot  ten  (10)  and  de- 
scrlt)ed  as  follows  all  the  west  469  feet  of  the 
south  64  rods,**  etc.,  followed  1^  a  particular 
description  of  the  tax  lot  as  the  same  Is  given 
aboTft  On  the  same  day  the  grantee,  Mrs. 
Rice,  conveyed  to  one  Tunlson,  by  precisely 
the  same  description,  except  a  slight  variation 
In  the  phraseology  of  the  introductory  part 
thereof,  which  ran  "that  part  of  tax  lot  ten 
(10)  or  more  parttcularly  described  as  all  the 
west  four  hundred  and  slx^-nlne  (469)  feet 
of  the  south  64  rods,"  etc.,  continuing  with 
the  particular  description  of  the  tax  lot  as  the 
same  Is  above  given,  and  concluding  with  a 
reservation  of  a  small  tract  "In  the  south- 
west comer  thereof."  Afterwards  and  by  a 
deed  dated  June  18,  1892,  the  bank  made  to 
Urs.  Rice  a  second  conveyance  of  lands  de- 
scribed as  **13m  east  twelve  and  flve-slxtti 
(12*/«)  acres  of  tbe  south  sixty-four  (64) 


rods,"  etc,  and  also  continuing  and  conclud- 
ing with  the  above-given  irartlcular  descrip- 
tion of  tbe  tax  lot  It  Is  evident  therefore, 
at  the  time  of  tbe  execution  of  this  latter 
deed!  both  the  bank  and  Mrs.  Rlc^  supposed 
that  the  former  conveyance  between  the  same 
parties  was  Inoperative  upon  any  part  of  the 
12S/8  acres.  At  the  time  Mrs.  Rice  made  her 
conveyance  to  Tunlson  she  took  from  the  pur- 
chaser a  purchase-money  mortgage  which  she 
sold  and  assigned  to  one  Chittenden,  and 
which  the  latter  foreclosed,  thereby  obtaining 
title  to  the  mortgaged  premises.  After  hav- 
ing done  so  Chittenden  conveyed  to  one  Gates, 
and  Gates  to  the  defendant  and  appellee 
Saunders,  8.8  acres  of  tbe  land  embraced 
within  tbe  description  of  the  12V<  acres  con-* 
talned  In  the  secondly  above-mentioned  deed 
from  the  bank  to  Mrs.  Rice.  Tbe  plaintiff. 
Hart  claims  this  same  8.8  acres  by  mesne  con- 
veyance under  this  last-mentioned  deed,  and 
brought  tbls  action  to  establish  title  to  tbe 
same,  but  was  defeated  In  the  district  court 
and  prosecutes  this  appeal. 

There  is  no  aaestloo  of  adverse  possession, 
nor  does  either  psrty  claim  to  be  exempt  from 
constructive  notice  of  the  recitals  and  de- 
scriptions contained  In  all  the  above-mention- 
ed deeds,  so  that  the  sole  question  Is  what,  as 
between  Mrs.  Rice  and  her  grantee,  did  her 
deed  to  Tunlson  convey?  The  defendant  con- 
tends that  it  conveyed  two  parcels  of  laud, 
each  a  part  of  "tax  lot  ten,"  and  the  plaintiff, 
that  It  contained  only  one.  For  the  purpose 
of  answering  this  question,  we  think  it  is  per- 
tinent to  Inquire  whether  Mrs.  Rice  acquired 
title  to  one  or  to  two  parcels  from  the  bank, 
because  it  Is  plain  that  she  only  could  have 
conveyed  or  have  intended  to  convey  to  Tunl- 
son so  much  land  as  she  acquired  by  this 
last-mentioned  instrument.  Now  that  deed 
recites  that  It  conveys  **a  part"  that  is  a 
single  part,  of  tax  lot  10,  and  similarly  the 
Tunlstm  deed  recites  that  it  conveys  "that 
part  of  tax  lot  numbered  ten,"  which  also 
Indicates  s  single  part  The  ambiguity  arises 
from  the  use  of  the  words  "and  tbe  south  8.8 
acres,"  etc.,  but  these  words  occur  in  the  par- 
ticular description  of  the  tax  lot  Itself  and 
are  essential  for  a  description  of  the  tract  or 
plot  of  land  off  the  west  side  of  which  were 
craved  the  469  feet  affected  by  tbe  deeds;  that 
Is  to  say,  the  tax  lot  consisted  of  one  tract 
and  of  another  tract  and  of  the  composite 
tract  so  constituted,  469  feet  taken  from  tbe 
west  side  thereof  was  conv^ed  by  the  bank 
to  Mrs.  Rice,  and  by  the  latter  to  Tunlson. 
That  such  was  the  intent  and  understanding 
of  the  parties  Is  made  manifest  by  tbe  fact 
that  the  remainder  of  the  tract  consisting  of 
tbe  whole  of  one  of  Its  original  constituents; 
and  of  tbe  other  diminished  by  469  feet  taken 
from  Its  west  side,  was  subsequently  convey- 
ed by  the  bank  to  Mrs.  Rice  and  by  her  to  an- 
other person  named  Olson,  under  whom  the 
plaintiff  claims. 

There  are  otber  features  of  tbe  situation 
and  of  tbe  clrcunutancei  ct  tiie  transaction 
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tbat  tend  to  Qirow  light  upon  It  and  upon 
tbe  Intent  of  ttie  parties.  If  the  bank  and  the 
Tnniacnt  deeds  wore  Intended  each  to  coDTcif 
two  parcels  of  land,  one  of  those  parcels  waa 
on  tbe  west  side  of  tbe  tax  lot;  and  the  btha 
upon  the'  east  side,  and  the  two  were  sepa- 
rated b7  a  strip  101  feet  wide,  and  extending 
64  rods  across  tbe  tax  lot  from  north  to 
south,  and  containing  only  about  4  acres  of 
ground.  This  strip  of  ordinary  w  rather 
rou^  farm  land,  and  thus  detached  from 
all  other  ownership,  would  have  been  adapted 
to  no  particular  or  special  use,  and  would 
have  been  mideslrable  for  any  s^arate  or 
peculiar  occupancy,  and  would  have  been  of 
but  little  present  or  prospectlTe  Talue.  No 
rational  motlTe  can  be,  w  Is  attempted  to  be, 
assigned  tat  a  cmveyanoe  of  the  two  par^ 
eels  wbich  the  defiant  contends  were  con- 
veyed the  deeds  last  mentioued.  without 
Inclndliv  this  strip  also.  Not  only  could  It 
not  bare  been  omitted  by  mistake,  but  If 
the  defendant's  construction  is  correct,  some 
pains  and  Ingenuity  were  employed  for  the 
pnrpoee  of  excluding  It,  but  nerertheless 
entirely  <d>TlODS  phraseology  for  tbe  e^res* 
slon  of  that  Intent  was  not  only  not  chosen, 
but  some  further  pains  would  seon  to  hare 
beu  taken  to  raider  tbe  language  of  the  In- 
struments amtdgnouB,  and  thl^  latter  pains 
was  also  tak«i  wlUwnt  aadgnable  motlTe. 
We  think  the  latter  supposition  Is  as  Inad- 
missible as  tbe  former,  and  that  tbe  reason- 
able presumptions  are,  first,  tbat  tbe  parties 
did  not  Intend  to  conrey  two  parcels,  reserv- 
ing a  practically  valueless  strip,  and,  second, 
that,  If  they  had  so  Intended,  tb^  would 
have  chosen  language  clear  and  apt  for  tbe 
accompUshmoit  of  tbat  object 

The  deed  from  Mrs.  Rice  to  Tonlson  excepts 
"a  tract  three  hundred  (300)  feet  north  and 
south  and  one  hundred  and  ninety-nine  (199) 
feet  east  and  west  In  tbe  southwest  corner 
thereof."  This  exception  is  important  In  tbe 
present  controversy  only  as  bearing  upon  the 
lnter];iretation  of  the  Instrument  If  the 
deed  conveyed  a  single  parcel  off  the  west 
side  of  the  tax  lot  the  exception  has  an  ob- 
vious meaning  and  the  subject-matter  of  It 
is  readily  ascertained  and  defined,  but  If 
the  conveyance  was  of  two  parcels,  one  on 
the  west  and  one  on  the  east  side  of  the  tax 
lot  the  Instrument  affords  no  means  of  ascer- 
taining out  of  the  comer  of  which  parcel  the 
erceptloa  or  reservation  la  to  be  taken  or 
made.  A  suggestion  by  tbe  defendant  that 
the  words  "southwest  comer  thereor'  teter 
to  the  tax  lot  as  an  entirety,  is  Inadmissible, 
because  tiie  aSLoe  of  an  exception  Is  to  re- 
serve or  retain  something  from  that  which  in 
its  absence  the  Instrument  would  have  con- 
veyed, and  it  is  not  pretended  tbat  In  the 
absence  of  this  exception  the  deed  would 
have  conveyed  the  entire  tax  lot  In  other 
words,  if  the  exception  does  not  refer  to  tbe 
description  of  what  tbe  deed  was  Intended  to 
conv^,  It  has  no  meaning  at  all.  Evidently, 
therefore^  If  the  deed  had  beoi  Intended  to 


conv^  tvo  parcels,  the  en»ptloii  would  bare 
specified  from  which  ctf  them  tbe  smaller 
tract  tltie  to  whldi  Is  reserved  or  retained 
In  13te  grantor,  was  to  be  carved. 

By  the  f(H«golng  considerathHU  we  are 
convinced  that  the  learned  Judge  of  the  dis- 
trict court  erred,  and  we  recwnmend  that 
the  Judgment  be  reversed,  and  tbe  cause  re- 
manded, with  Instructions  to  raider  a  Jodg- 
moit  for  the  plaintiff  conformable  to  tbe 
prayw  of  his  petition. 

LETTON  and  OIJ>HAM,  00.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  forcing  opinion,  It  is  ordered  that  tbe 
Judgment  of  the  district  court  be  reversed, 
and  tbe  cause  remanded,  with  instructions 
to  render  a  Judgment  for  the  plaintiff  con- 
formable to  the  prayer  of  bis  peUtUm. 


CLINOAN  T.  DIXON  COUNTT. 

(Supreme  Court  of  Nebraska.  Nov.  11,  lOOS.) 

Bbidgeb  ~  Failubx  to  Rsfaib  — ConTBtBU- 
TOET  NaOLiaENCI. 

Under'  the  drcumstonces  of  this  cue  tbe 

firing  of  an  instmction  as  to  contrIbDti»7  neg- 
Igence,  which  there  is  no  evidence  to  support, 
keld  proJndldal  error. 
<Syllabas  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court  DIx{m  County: 
Qraves,  Judge. 

AcUon  by  William  A.  Cllngan  gainst  Dtx- 
on  county.  Judgment  for  defendant  and 
plalntur  brings  error.  Reversed. 

McCarthy  A  McCarthy  and  J.  V.  Pearson, 
for  plaintiff  In  error.  C  A.  Kingsbury  and 
F.  A.  McMaster,  for  defendant  in  error. 

LETTON,  a  This  is  an  action  to  recow 
damages  for  injuries  sustained  by  reason  of 
tbe  negligence  of  the  defendant  county  in 
failing  to  maintain  In  proper  repair  a  brid^^ 
across  a  stream  In  Dixon  county.  At  tbe 
trial  a  Judgment  was  rendered  for  tbe  de- 
fendant from  which  the  plaintiff  prosecutes 
error  to  this  court 

The  testimony  shows  tbat  the  accident  hap- 
pened upon  a  bridge  which  was  about  50  feet 
long.  Including  the  plank  approaches,  and  14 
feet  wide.  The  floor  of  the  bridge  was  made 
of  two-Inch  plank,  but  for  a  width  of  8  feet 
In  tbe  center  of  the  bridge  there  was  a  double 
floor  of  two-inch  plank,  over  which  tiie  travel 
was  conducted,  leaving  a  space  of  about  3 
feet  on  each  side  of  this  double  plank  be- 
tween that  and  the  railli^.  On  tbe  morning 
of  the  accident  tbe  plaintiff  was  riding  upon 
horseback,  along  tbe  road  leading  to  the 
bridge,  and  tbe  last  he  remembm  about  what 
occurred  before  the  accident  Is  that  he  was 
riding  at  a  walk  at  a  point  about  200  to  300 
feet  before  he  reaidwd  the  bridge;  the  next 
thing  that  he  remember^  Is  when  he  recovo^ 
oraudonsneas  In  the  house  of  Mr.  Rabn  after 
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the  accident  Two  neighbors  living  near  the 
bridge  were  Informed  by  a  boy  that  a  man 
was  lying  upon  the  bridge,  and  when  they 
reached  there,  found  the  plalntUf  trying  to 
support  himself  upon  the  bridge  railing,  with 
blood  upon  his  face,  and  found  his  horse 
standing  lu  the  creek  beneath  the  bridge. 
The  plalntlfr  seems  to  have  been  severely  In- 
jured. The  railing  of  the  bridge  was  not 
broken,  and  the  horse  bad  apparently  slipped 
through  between  the  railing  and  the  floor. 
One  of  the  floor  planks  was  broken  outside  of 
and  close  to  the  edge  of  the  double  planking. 
It  was  held  to  the  joists  by  a  single  spike  In 
such  8  manner  that  if  one  stepped  upon  the 
plank  it  would  go  down,  and  It  wonid  rise 
again  when  the  pressure  was  removed,  leav- 
ing a  hole  large  enough  to  admit  a  horse's 
hoof.  The  morning  was  mlBt7.  and  there 
waa  sufficient  dirt  upon  the  bridge  so  that 
scratches  and  marks,  apparently  made  by  the 
straggling  of  the  horse,  were  found  near  the 
broken  plank.  The  dirt  approach  to  the  bridge 
was  washed  out  on  one  side  to  a  depth  of 
Sftreral  feet,  so  as  to  leave  but  a  narrow  track 
for  travel  Iwfore  approaching  the  bridge. 

TM  plalntUT's  theory  is  that  this  hole  on 
the  east  side  of  the  approach  frightened  the 
borae.  which  the  plalntlfl  was  riding,  and 
.caused  It  to  aeek  tha  west  side  of  the  bridge 
when  the  broken  plank  was,  and  tliat  the 
hone  stepped  Into  the  hole,  stumbled,  and 
fell,  precipitating  the  plaintiff  upon  his  head, 
so  as  to  cause  the  Injuries  from  which  he 
suffered.  From  the  testimony  of  the  wltnesa- 
es  for  the  plalntlfr  as  to  the  marks  upon  the 
bridge,  and  the  hair  and  blood  found  thereon, 
together  with  the  condition  that  the  horse's 
hind  1^  were  in  as  to  being  scraped  and 
abraded,  the  jury  may  well  have  found  that 
the  injury  was  sustained  by  the  horse  step- 
ping In  the  hole,  causing  ^ilm  to  fall  and 
throw  the  plaintiff.  On  the  other  band,  there 
was  testimony  glTen  by  the  defendant's  wit- 
nesses, which  would  justify  the  conclusion 
that  the  horse  bad  slipped  upon  the  slippery 
floor,  and  fallen  before  reaching  the  hole, 
and  tiiat  the  marks  upon  the  bridge  floor, 
and  upon  the  horse  Itself,  were  caused  by  Its 
struggles  In  endeavoring  to  arise,  and  In 
falling  from  the  bridge  between  the  ra,iUng 
and  the  floor.  The  evidence  shows  that  the 
bridge  was  constantly  being  used  by  the  pub- 
li<^  and  that  if  the  travel  was  confined  to 
tbe  i>ortlon  of  the  bridge  covered  by  the 
donble  planking.  It  was  entirely  safe. 

Tbe  plaintiff  complains  of  the  giving  of 
Instruction  No.  4  requested  by  tbe  defendant 
This  instruction  Is  as  follows:  "The  jury 
la  Instructed  that  a  county  Is  not  liable  to 
respond  in  damages  because  of  every  depres- 
sion, inequality,  or  defect  in  tbe  surface  of 
Its  public  highways  and  bridges,  even  though 
injury  may  result  therefrom.  It  is  only  liable 
when  it  falls  to  keep  Its  public  highways  and 
bridges  in  a  reasonably  safe  condition  for 
public  travel,  and  It  Is  not  necessary  that  it 
aboold  keep  tbe  utire  width  of  Its  highways 


and  bridges  in  good  condition  for  travel, 
unless  tbe  public  convenience  and  travel  de- 
mands it;  and  if  you  find  from  the  evidence 
that  a  sufficient  width  of  the  road  and  bridge 
at  the  point  of  the  alleged  injury  was  In  a 
reasonably  safe  condition  for  public  travel, 
and  that  tbe  plaintiff  could  have  passed  over 
and  along  the  same  without  Injury,  by  the 
exercise  of  ordinary  care  and  prudraice,  then 
you  will  find  for  the  defendant"  This  In- 
struction Is  substantially  the  same  as  one 
which  waa  requested  and  refused  In  the  case 
of  City  of  Lincoln  v.  GllUlan,  18  Neb.  114, 
24  N.  W.  44.  Instructions  1  to  10,  which  were 
given  in  the  same  case  enunciate  tbe  same 
principles,  except  that  they  omit  that  portion 
which  relieved  the  city  from  keying  the 
entire  width  of  the  street  In  good  condition 
for  travel,  unless  tbe  public  convenience  and 
travel  demand  It  The  discussion  of  this 
Instruction  In  that  case  Is  applicable  to  the 
case  at  bar.  While  as  a  general  abstract 
proposition  the  statement  as  to  there  being 
no  requirement  that  the  entire  width  of 
highways  and  bridges  be  kept  In  good  condi- 
tion may  be  correct  st;lll,  under  the  circum- 
stances of  this  case,  we  think  it  was  mislead- 
ing, and  should  not  have  been  given  without 
some  modification  to  fit  the  tdrcumstances  of 
the  casa  If  tbe  defect  In  tbe  bridge  was  such 
that  tbe  county  authorities,  by  the  exercise  of 
reasonable  care,  could  have  remedied  It  and 
waa  such  that  the  bridge  was  dangerous  for  a 
person  using  ordinary  care,  then  the  county 
would  be  liable,  and  the  question  of  whether 
or  not  the  county  was  obliged  to  ke^  tbe 
entire  width  of  the  bridge  or  highway  safe 
Is  not  material.  If  there  was  nothing  In 
the  appearance  of  tbe  bridge  to  suggest  that  It 
was  unsafe  to  use  tbe  portion  having  only 
single  planking,  a  person  would  not  be  com- 
I>elled  to  remain  upon  the  double  planking, 
but  might  use  any  part  of  the  bridge,  pro- 
vided he  used  ordinary  care  In  the  manner 
of  his  use.  Tbe  presumption,  which  applies 
as  well  to  the  plaintiff  as  to  tbp  defendant 
Is  that  all  parties  acted  with  ordinary  care, 
and  this  presumption  must  be  overcome  by 
evidence  either  direct  or  circumstantial. 
Spears  v.  C,  6.  ft  Q.  B.  R.,  43  Neb.  720,  02 
N.  W.  68;  Swift  v.  Holoubek,  60  Neb.  784. 
84  N.  W.  2^.  But  the  whole  matter  is  for 
the  jury  to  determine,  and  a  verdict  for  either 
party  might  be  supported  under  the  evidence. 

The  plaintiff  further  complains  of  tbe  giv- 
ing of  paragraph  No.  6,  which  submitted  tlie 
quration  of  contributory  negligence,  upon  the 
ground  that  there  is  absolutely  no  evidence 
of  such  negligence  upon  the  plalnttfTs  part 
The  evidence  falls  to  disclose  any  n^llgence 
whatever  on  the  part  of  the  plaintiff,  and 
hence  this  Instruction  should  not  have  been 
given.  C,  B.  ft  Q.  V.  Scbalk<^,  64  Neb.  448, 
74  N.  W.  826.  Under  the  facte  In  tbl>  case, 
this  was  clearly  pr^ndlclaL 

Plaintiff  also  urges  that  the  verdict  Is  con- 
trary to  law,  and  in  support  of  this  assign- 
ment BXgam  that  tbe  atetote  wblcb  rendera 
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counties  liable  to  damagea  occmrliiK  by  tiie 
failure  to  repair  bridges  cootalns  no  limita- 
tion or  reserratlon  wbatever,  and  tbat  It  was 
never  meant  to  confine  the  liability  of  the 
connty  to  injuries  occurring  within  the  nar- 
row limits  of  the  traveled  way,  and  that  a 
construction  of  the  statute  which  thus  limits 
the  liability  of  a  county  Is  nnantborlzed.  We 
do  not  agree  with  connael  In  this  view  of  the 
statute.  To  hold  that  every  foot  of  the  four 
rods  prescribed  as  the  width  of  highways  In 
this  state  sbonld  be  made  safe  for  public 
travel,  would,  in  the  present  stage  of  de- 
velopment of  this  commonwealth,  place  an 
onerous  and  unnecessary  burden  upon  Its 
people.  Wlien  the  connty  has  exercised  rea- 
sonable care  and  prudence  In  keeping  Its 
bridges  In  repair,  and  suitable  for  the  ordi- 
nary necessities  of  travel,  it  has  fulQIled 
Its  duty.  If  Its  bridges  are  kept  In  a  reason- 
ably safe  condition  for  travel  In  the  ordinary 
mode,  It  cannot  be  held  responsible  for  dam- 
ages; if,  however,  a  bridge  Is  In  soch  a  defec- 
tive condition  tbat  persons  In  the  exercise  of 
or&Inary  care  traveling  thereon  are  injured 
through  defects  which  reasonable  care  upon 
the  part  of  the  county  might  have  obviated, 
the  county  Is  liable  thevBtot.  There  la  no 
evidence  in  the  record  to  support  the  allega- 
tion tbat  the  defective  condition  of  a  highway 
before  reaching  the  bridge  contributed  to  the 
accident,  and  we  have  held  in  Goes  v.  Gage 
county.  08  N.  W.  928,  that  a  county  under 
township  organisation  Is  not  liable  for  such 
defects.  The  evidence  at  the  trial  took  an 
unnecessarily  wide  range,  and  we  think  that 
upon  a  new  trial  the  inquiry  should  be  nar- 
rowed to  the  material  questions. 

We  recommend  tbat  the  Judgmoit  of  the 
district  court  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  It  Is  ordered  that  the 
Judgment  of  the  district  .court  be  reversed, 
and  the  cause  remanded  for  a  new  trlaL 


FRYER  V.  FRYER  et  aL 
(Supreme  Court  of  Ndiraaka.  Nov.  11,  190B.) 

MORTOAQBS  —  POHECLOBtTKE  —  EVIDENCE  — 

Otheb  Proceed  in  as. 

The  rule  requiring  evidence  In  support  of 
the  allegation.  In  a  petition  for  the  foreclosure 
of  a  mortgage,  that  no  proceedings  at  law 
have  been  had,  etc.,  is  available  to  an  attaching 
creditor  resistina  the  foredoanre  and  plain- 
tiff's claim  of  priority. 

(E^Uabus  by  the  Court.) 

Commissioners'  OpInlcoL  D^wrtmMit  No. 
2.  Appeal  from  District  Court.  Lancaster 
Coun^;  Holmes.  Judge. 

Action  by  Charles  8.  Fryer  against  Wil- 
liam I.  Fryer  and  others.  Judgment  for 
plaintiff,  and  the  Columbia  National  Bank 
and  others  apimtl.  Reversed. 

Wilson  &  Brown  and  Sawyer  &  Snell,  for 
appellants.  Geo.  A.  Adams,  for  appeUeeu 


ALBERT,  a  Tbe  plaintiff  brought  tills 
suit  to  foreclose  a  mortgage  which  was  given 
In  the  form  of  an  absolute  deed  for  the  pur- 
pose of  securing,  as  It  Is  allied  In  the 
petition,  a  certain  Indebtedness.  The  peti- 
tion contains  the  usual  allegation,  to  the  ef- 
fect that  no  proceedings  at  law  have  been  had 
for  the  recovery  of  the  debt,  or  any  part 
thereof.  This  allegation  was  put  in  issue 
by  the  appellants  the  Goltunbia  National 
Bank  and  the  First  National  Bank,  who  were 
among  the  parties  defendant  In  the  court 
below;  each  claiming  a  lien  on  the  prop- 
erty, superior  t»  that  of  the  plaintiff,  by 
virtue  of  certain  attachments  levied  upon  tbe 
mort^ged  premises  In  actions  instituted  by 
them,  respectively,  against  the  principal 
mortgage  debtor.  The  mortgagors  made  de- 
fault The  court  entered  a  decree  of  fore- 
closure giTlng  the  mortgagee  a  first  lien. 

It  Is  now  claimed  that  there  was  a  failure 
of  proof,  on  the  negative  proposition,  that  no 
proceedings  at  law  have  been  had  for  the 
recovery  of  hia  debt  or  any  part  thereof. 
We  have  searched  the  record  with  more 
than  usual  care  for  evidence  tending  to  suit- 
port  that  proposltton,  and  confess  to  'an  in- 
ability to  find  the  slightest  evidence  tend- 
ing In  that  direction.  The  plaintiff,  how- 
ever, contends  that  the  rule  requiring  sucl\ 
proof  does  not  apply  to  tbe  appellanta,  who 
are  not  mortgagors,  but  merely  claimants 
under  attachment  liens.  This  contention  fiods 
some' slight  support  In  dictum  to  be  found 
In  Honry  &  Coatswortb  Co.  v.  McCurdy, 
36  Neb.  863,  55  N.  W.  261,  where  doubt  Is 
expressed  as  to  whethw  an  lacnmbrancer. 
seeding  to  estaUlsh  and  foreclose  bis  Incum- 
brance In  tbe  same  action,  may  Invoke  tbat 
role;  "the  provision  bein&"  says  the  court 
"for  the  benefit  of  tbe  mortgagor."  No  au- 
thorities are  cited  in  suppwt  of  that  position, 
nor  was  tbe  point  necessarily  Involved  In 
that  case.  A  different  conclndon  was  readi- 
ed In  Pratt  t.  Galloway,  1  Neb^  (Unoff.)  168, 
9S  N.  W.  820.  A  r^earing  was  bad  befbre 
another  department  and  the  same  conclu- 
sion reached  In  an  (vlnlon  by  Oldham,  (X. 
concurred  tn  tqr  both  of  his  associates.  Id. 
1  Neb.  (Unoff.)  172, 06  N.  W.  820.  We  are  no- 
able  to  discover,  either  In  the  statute  requiring 
such  avermoit  or  the  reason  upon  which  saeb 
statute  Is  based,  any  good  reason  for  hold- 
ing that,  tbe  failure  of  imwf  thereon  Is 
available  imly  to  the  mortgagor,  m  those 
claiming  ondW'  him  as  grantee.  That  s 
failure  ot  proof  on  flila  paint  Is  fatal,  whoi 
the  Qoestlon  Is  raised  by  the  mortgagor  or 
his  grantees.  Is  settled  by  numerous  deci- 
sions of  this  court  It  Is  equally  fatel,  we 
think,  when  raised  by  attaching  creditors,  as 
In  tills  case.  Plummer  t.  PaA.  62  Neb. 
665,  87  N.  W.  534. 

The  question  of  tbe  sufficiency  of  the  evi- 
dence to  sustain  tbe  decree  In  other  particu- 
lars Is  raised.  But  It  would  be  unprofit- 
able to  go  Into  that  question,  because^  what' 
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ever  conclusion  we  Btaonld  reach  thereon.  It 
wonld  not  change  the  recommendation, 
which,  in  view  of  the  entire  record,  we  have 
agreed  open. 

It  la  thetefore  recommended  that  the 
decree  of  the  district  court  be  reversed,  and 
the  cause  remaiuled  for  farther  proceedings 
according  to  law. 

DUFFIB  and  JAOKSON,  OC'i,  concur. 

PER  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  decree  of  the 
district  court  is  reveraed  and  the  cause  re- 
manded for  farther  proceeding!  according  to 
law. 


KANSAS  CITY  &  O.  RY.  CO.  v.  STATE. 

ex  rel.  KEARNEY  COUNTY. 
(Supreme  Court  of  Nebraska.  Nov.  11,  1905.) 

HlOHWATS— ESTABLIBHIIBNT— PEESCBI  PTION. 

To  establiih  a  public  hi^fhwoy  bj  pre- 
scription there  must  be  a  continuous  user  by 
the  public,  nuder  a  claim  of  right  distinctly 
manifest  by  some  appropriate  act  on  the  part 
of  the  p^llc  authorities,  for  a  period  equal 
to  that  required  to  bar  an  action  for  the  re- 
covery vi  title  to  land.  Lewis  v.  City  of  Un- 
coln.  76  N.  W.  164,  66  Neb.  1. 

[Sd.  Note.— For  eaaas  hi  point,  see  toL  25, 
Cent.  Dig.  HlghwaTS,  I  8.] 

(SylhOma  by  Qie  Court) 

CommlsBtonera^  Opinion.  Department  No. 
2.  Brror  to  District  Court,  Kearney  Connty ; 
Adams,  Judge. 

Action  by  the  state,  on  the  relation  of 
barney  county,  against  the  Kansas  City 
ft  Omaha  Railway  Company.  Judgment  for 
plaintiff,  and  defatdant  brli^  «-ror.  Re- 
vetaeA. 

J.  W.  Deweese,  J.  McPheely,  and  Frank 
B.  Bishop,  for  platntifT  in  error.  Lewis  C 
Paulson,  for  defendant  in  error. 

JACKSON,  C.  The  county  of  Kearney  In- 
stituted an  action  against  the  Kansas  City 
ft  Omaha  Railway  Company  to  compel  the 
railway  company  to  put  in  a  crossing  at  a 
point  where  it  was  allied  that  the  company's 
right  of  way  crossed  a  public  highway.  In 
the  petition  it  was  alleged  that  the  company's 
railroad  crossed  a  public  highway  In  the 
county  of  Kearney  and  state  of  Nebraska, 
said  highway  being  on  section  line  lying  to 
the  east  of  the  S.  E.  %  of  section  24,  town- 
ship 6,  range  13 ;  that  the  railway  company 
had  been  notified  by  the  supervisor  of  the 
road  district,  in  which  It  was  alleged  that 
the  road  was  situated,  to  put  In  a  crossing 
over  Its  right  of  way  at  the  point  where  the 
public  highway  crossed  the  company's  right 
of  way;  that  the  company  had  refused  to 
comply  with  the  requirements  of  the  notice 
and  to  put  the  crosidng  in  as  requested.  By 
the  company's  answer  the  existence  of  a  pub- 
lic bl^way  along  the  section  line  In  quesUon 
was  put  In  Issufc  Upon  tbe  trial  there  was 
a  finding  for  the  relator,  and  a  peremptory 


writ  of  mandamus  was  allowed  to  compel 
the  construction  itf  the  crossing.  The  rail- 
way company  prosecutes  error,  and  contends 
that  the  evidence  does  not  sustahi  the  judg- 
ment. 

It  appears  from  the  evidence  that  the  sec- 
tion line  In  question  Is  part  of  the  county 
line  between  the  counties  of  Adams  and 
Kearney,  and  there  Is  no  pretense  that  any 
action  was  ever  taken  on  the  part  of  the  au- 
thorities of  either  county  to  establish  a  pub- 
lic highway  along  this  line;  and  tbe  only 
evidence  that  a  public  highway  did  In  fact 
exist  there  was  brought  out  in  an  effort  to 
establish  the  exlst^ce  of  such  highway  by 
user.  It  appears  that  the  company's  railroad 
was  built  across  tbe  section  Hue  In  question 
in  the  year  1887,  and  that  at  the  point  wbere 
it  crosses  the  allied  public  highway  there 
Is  a  fill  of  14  feet,  and  tha^  at  least  since 
the  railroad  was  built,  no  one  has  traveled 
the  section  line  at  the  point  where  It  Is  cross- 
ed by  the  railroad.  Tbe  railroad  extends 
from  the  east  to  the  west,  and  on  the  south 
of  the  railroad  for  several  years  the  section 
line  for  one-half  mile  has  been  fenced  In 
pasture,  and  Is  not  open  to  traveL  It  is 
evident  that  prior  to  the  time  the  railroad 
was  built  the  land  on  either  side  of  the  sec- 
tion line  was  open  -prairie^  and  the  county 
sparsely  settled. 

Concerning  tbe  use  of  the  section  line  as 
a  public  highway,  W.  A.  King  teatifled  on 
behalf  of  the  plaintiff  that  In  the  year  1903 
he  was  the  road  overseer  In  road  district 
No.  11  in  May  township,  Kearney  county; 
that  for  some  distance  both  north  and  south 
of  tbe  railroad  the  alleged  public  highway 
was  In  bis  district;  that  the  railroad  crossed 
the  section  line  In  a  kind  of  a  draw;  that 
there  was  a  12  or  14-foot  fill ;  that  the  next 
section  line  north  of  the  railroad  was  a  lit- 
tle over  half  a  mile;  that  the  section  line 
for  atKint  60  or  70  rods  on  the  north  had 
been  traveled  for  about  23  years,  and  that 
then  they  angled  off  into  the  bills ;  that  it 
had  been  traveled  clear  down  to  the  rail- 
road track ;  that  It  was  lm[)08slbte  to  cross 
tbe  railroad  at  that  point  On  cross-exami- 
nation he  testified  that  the  last  time  be  was 
along  that  line  was  in  tbe  fall  of  1008 ;  that 
at  that  time  he  could  travel  down  to  tbe  fill ; 
that  he  bad  not  crossed  tbe  railroad  track, 
nor  had  any  one  else,  since  It  had  been  laid 
there;  that  he  had  never  seen  any  one  else 
travel  tbe  section  line,  but  there  was  a  travel- 
ed road  there  on  the  north ;  that  the  section 
line  was  fenced  <m  the  south  of  the  railroad, 
and  had  never  been  worked  as  a  road ;  that 
prior  to  the  time  the  railroad  was  built  they 
did  not  travel  down  through  the  swale  wha« 
the  railroad  crosses;  there  was  no  fence  in 
there,  and  they  traveled  60  or  70  rods  on  the 
line,  and  then  they  angled  off  Into  the  hills 
southeast;  they  did  not  travel  across  where 
tbe  railroad  now  Is.  Carl  N<»rman  testified 
that  he  had  been  acquainted  with  the  section 
line  In  question  for  about  six  years ;  that  he 
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bad  seen  people  come  down  the  section  line 
to  the  railroad  and  tnm  around  and  go  back ; 
that  he  bad  seen  tbem  turn  oat  to  the  west 
to  strike  the  railroad  gate  and  cross  down 
through;  that  be  had  seen  tbem  turn  east 
and  take  down  the  fence  and  go  throngb. 
E.  E.  Canfield  testified  that  he  lived  not  quite 
a  mile  from  tbe  crossing;  that  before  the 
railroad  was  built  nearly  two-thirds  of  the 
section  line  along  section  24  was  traveled 
consldwable;  that  he  went  through  there 
often  himself;  tJmt  there  was  nothing  to 
hlndOT  tbem  from  going  In  either  direction 
from  the  section  line;  that  he  had  traveled 
through  thve  for  24=  years ;  that  there  was 
a  fence  ertendlng  acroM  tlie  section  line 
south  of  the  railroad,  and  another  fence 
about  half  a  mile  south  of  that  Carl  BJork- 
lund  testified  that  be  lived  In  Kearney  county 
for  26  years ;  Cha^  as  to  the  section  Ihie  east 
of  section  2^  he  saw  a  road  there  about 
18S2, 1888,  and  1884;  that  be  crossed  over  to 
Juniata  and  Hastuigs;  tbat,  when  asdced 
as  to  travel  since  that  time,  be  said :  "Well, 
I  see  last  winter  the  people  hauled  straw 
on  the  field  where  I  am  wwklng,  right  by 
the  road  there,  and  tiie?  had  to  ai^le  out 
over  tbe  pasture  and  out  throngb  Sand 
creek.  He  took  out  two  straw  stacks  there, 
and  I  had  to  go  tb&n  four  times,  and  had  to 
crawl  through  the  wire  and  take  the  wire 
down  and  hang  than  up."  Oeorge  C3obb  testi- 
fied that  he  <Ud  not  know  the  conditions  that 
existed  prior  to  tbe  time  tbat  tbe  raltawd 
was  built;  that  for  12  years  tbe  road  bad 
been  traveled  nortb  of  the  ralbraad  trade ; 
tbat  there  had  been  no  travel  south  on  the 
sectlfm  Iln^  except  wh»  he  traveled  up  there 
once  bi  a  while  fixing  the  fence ;  that  there 
was  a  pretty  fair  road  north  of  tbe  railroad 
tra<^. 

That  Is  tbe  substance  of  the  evidence  of- 
fered in  bebalf  of  the  plalntlfT  to  esUbllsta 
the  existence  of  a  public  highway  across  tbe 
railroad  track  at  the  place  In  dispute,  and  It 
falls  tar  short  of  being  sufficient  to  Justify  a 
court  in  finding  tbat  there  was  in  fact  a 
public  highway  tber&  The  existence  of  a 
public  road  may  be  shown  by  user  alone, 
but  only  within  certain  well-defined  rules. 
To  estabUA  a  highway  by  prescription  there 
must  be  a  eonthmoua  user  by  the  public, 
under  a  claim  of  rlgbt  distinctly  manifest 
by  some  appropriate  act  on  the  part  of  the 
public  authorities,  for  a  period  equal  to  that 
required  to  bar  an  action  for  recovery  of 
title  to  land.  Lewis  v.  Olty  of  Lincoln,  05 
Neb.  1,  7S  N.  W.  154.  To  establish  the  ex- 
istmce  of  a  legal  public  road  over  the  prem- 
ises of  a  private  person  by  user  alone.  It  must 
appear  tbat  the  user  was  with  the  knowl- 
edge of  the  owner.  Graham  v.  Hartnett,  10 
Neb.  61T,  7  N.  W.  280.  In  this  case  there  Is 
an  absolute  ladK  of  evidence  tbat  tbe  public 
anthoritleB  ever  Improved  the  line  In'  question 
as  a  public  highway,  or  exercised  any  con- 
trol or  dominion  over  It,  or  made  any  claim 
that  a  highway  did  In  fact  exist,  unUl  me 


supervisor  of  the  road  district  In  April.  1003, 
attempted  to  serve  a  notice  on  the  railway 
company  to  construct  a  crossing  at  the  point 
where  the  railroad  crossed  tbe  section  line. 
It  Is  true  that  a  witness  testified  that  on  the 
section  line  north  of  tbe  railroad  a  culvert 
bad  been  constructed,  but  when,  or  by  whom, 
the  evidence  does  not  disclose.  There  is  no 
evidence  of  the  use  of  tbe  section  line  as  a 
public  highway  with  tbe  knowledge  or  con- 
sent of  tbe  owners  of  the  abutting  property, 
or  of  such  use  even  adverse  to  the  abutting 
property  owners;  and  from  a  consideration 
of  tbe  whole  evidence  It  is  evident  that  the 
use  of  such  section  line  as  a  public  highway 
was  limited  to  the  early  settlement  in  tbat 
community,  and  up  to  the  time  when  tbe 
owners  began  to  Inclose  tbeir  land  for.  pas- 
ture, or  improve  tbe  same  for  other  purposes. 

Under  such  circumstances  a  writ  of  man- 
damus should  not  issue  for  the  purpose 
sought  in  this  action. 

We  recommend  that  tbe  Judgment  of  tbe 
district  court  be  reversed,  and  the  caoae  dis- 
missed. 

ALBERT  and  DUFFIE.  CC,  concur. 

PER  CURIAM.  For  tbe  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  tbe 
district  court  Is  reversed,  and  the  cause  dis- 
missed. 


ADAIR  COUNTY  BANK  v.  PORRET  et  al. 
(Supreme  Court  of  Nebraska.  Nov.  11.  1905.) 

1.  PBOCXSS  —  laBUARCX  —  AflTZOII  AOAinST 
NONBHSIDINTS. 

The  provisions  of  section  6S  of  the  Code 
(section  1066,  Cobbey's  Ann.  St  1903) : 
''Where  the  action  Is  rightly  brought  la  any 
county,  according  to  the  provisions  ot  title  4, 
a  snmmoDS  shall  oe  Issued  to  any  othtx  county, 
agninst  any  one  or  more  of  the  defendanta  at 
the  plaintllTa  request" — apply  to  nonresidents 
of  the  state  who  may  be  found  Id  any  other 
county  to  which  the  summons  may  be  issued. 

[Ed.  Note. — For  cases  in  point  see  voL  40, 
Cent  D^.  ProceH,  |  70.] 

2.  Sahb— SiBVica  ON  NofmBinnrtB. 

Where  an  action  Is  rightly  brought  In  any 
county,  a  BammoM  may  be  Issued  to  any  otha- 
county  against  one  or  more  defendants.  A  Don- 
resident  of  the  state  who  may  be  found  therein 
la  as  liable  to  service  as  a  resident  and  tbe 
court  of  the  county  In  which  the  action  was 
brought  thereby  acquires  Jarladictlon. 

[Ed.  Note.—For  cases  hi  point  see  v<^  40^ 
Cent.  Dig.  Process,  {  70.] 

(Syllabns  by  the  0>urt) 

Commissioner'B  Opinion.  Department  No. 
1.  Error  to  District  Court  Douglas  Ooonty: 
Redl<ft.  JntUe. 

Action  by  Uie  Adair  Oonnty  Bank  against 

A.  C  Forreiy  and  otihers.  Judgment  toe  de- 
fendants, and  plaintiff  brings  uror.  Re- 
versed. 

McOllton.  Oalnes  A;  Storegr,  for  plalntur  In 
error.   B.  F.  Thomas,  R.  W.  Tnm»,  and  G, 

B.  Herring,  for  defaidantB  In  errw. 
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LBITON,  C.  TblB  actton  wai  brovi^t  by 
the  Adair  County  Bank,  as  plaintiff,  against 
A,  C.  FMrey,  C  0.  Croffoot,  and  0.  J.  Fogar- 
tj.  In  the  coonty  coort  of  Dooglas  cotuitr, 
Neb.,  upon  a  promissory  note  made  by  Forrey 
and  Croffoot,  payable  to  Fogarty,  or  bearer, 
for  $225,  payable  one  year  after  date.  Be- 
fore maturity,  Fogarty  sold  and  Indorsed  the 
note  to  the  Adair  County  Bank,  and  Terbally 
waived  demand,  notice^  and  i»otest  At  the 
time  the  petltltm  was  filed,  a  anmmons  was 
iflsned  directed  to  the  sheriff  of  Dooglas 
county,  and  was  sorred  personally  iQwn  Fo- 
garty in  fliat  county.  Fogarty  was  a  resi- 
dent of  the  state  of  Iowa,  but  was  then  pres- 
ent in  Douglas  county.  On  the  same  day, 
anottier  anmmons  was  Issoed  for  the  defend- 
ants Forr^  and  Cnrffoot,  directed  to  the 
shn-iff  of  Nuckolls  county.  Neb.  Forrey  aitd 
Croffoot  resided  In  the  state  of  Kansas,  near 
the  city  of  Superior,  Neb.  No  serrlce  was 
had  upon  this  summons,  and  the  same  was 
returned.  The  case  was  continued  from  time 
to  time  for  serrlce.  On  DecembOT  6^  1901,  an 
alias  summons  was  issued  directed  to  the 
sheriff  of  Nndcolls  county,  and  was  pmonal- 
<y  served  upon  tlie  defendant  Croffoot  In 
that  county  on  January  4,  1902.  Croffoot 
entered  a  special  appearance  in  the  county 
-court  of  Douglas  county,  and  objected  to  the 
Jurisdiction  of  the  court,  which  was  over- 
ruled. Pleadings  were  afterwards  made  up, 
the  cause  tried  upon  Ite  merlte,  and  Judgment 
ot  dismissal  rendraed.  From  tids  Judgment, 
an  appeal  was  token  to  the  district  court  of 
Douglas  county.  The  defendant  Croffoot  In 
his  answer  preserved  his  objections  to  ttie 
Jurisdiction  of  the  court  and  alleged  In  aub- 
stonce  ttat  he  was  a  resident  of  the  state  of 
Kansas,  and  that  he  had  been  fraudulently 
induced  to  come  Into  the  state  of  Nebraska 
by  the  plaintiff  tor  the  purpose  of  b^ng 
served  with  summons  therein;  that  bis  co- 
defendant  Fogarty  was  a  nonresident  of  the 
state  ot  NebraAa,  and  that,  by  reastm  tliere- 
of,  the  court  had  no  Jurisdiction  to  Issue  an 
alias  summons  to  tmy  other  county ;  that  by 
service  of  ttie  summons  on  defendant  in 
Nuc&olls  county  the  county  court  of  Douglas 
county  did  not  acQulre  Jurisdiction  over  him. 
He  also  pleaded  a  general  denial  to  the  al- 
legations of  the  petition.  A  Jury  was  im- 
paneled, and,  after  the  evidence  was  intro- 
duced and  the  parties  rested,  Croffoot  moved 
to  dismiss  the  action  as  to  falm,  upon  the 
ground  that  the  court  had  no  Jurisdiction 
over  his  person  or  the  subject  of  the  action, 
and  that  tbe  county  court  of  Dooglas  county 
was  without  Jurisdiction  to  Issue  a  summons 
against  him.  The  motion  was  sustained,  and 
the  action  dismissed  as  to  Croffoot;  Judg- 
ment by  default  was  rendered  against  Fogar- 
ty. A  motion  for  a  new  trial  was  filed  by 
the  plaintiff  as  to  the  dismissal  of  the  case  as 
to  Croffoot  which  was  ovwruled,  and  from 
which  order  and  judgment  the  plaintiff  prose- 
cutes error. 

The  prlndpal  grounds  relied  upon  by  the 


defmdant  to  establish  the  want  of  Junsdic- 
ti<m  are :  First  That  he  was  a  nonresldmt 
of  this  stat^  and  was  Induced  by  fraud  to 
c<HDe  Into  the  state  tor  the  pnrpose  of  aerv- 
Ice  of  summtms  iqkni  him.  Second.  That 
Bbioe  Fogarty  was  a  nonresident  of  this  state, 
he  could  not  be  pnv>»ly  sued  in  Douglas 
county  so  as  to  confer  Jurisdiction  vpoa  the 
court  to  issue  an  alias  summons  to  Nnckolls 
county  tor  service  upon  Croffoot  In  that  coun- 
ty. 

Sections  1000  to  lOGO,  Inclusive,  of  Cobbey's 
Annotated  Statutes  of  1908  (sections  51  to  60, 
Inclusive  title  4^  ot  the  Code  of  Civil  Prooed- 
ure),  provide  for  the  venne  of  actions.  Sec- 
tion 1068  (S8)  applies  to  transitory  actions 
such  as  this.  Omitting  part  this  section 
provides:  "An  action  *  •  •  against  a 
n<Hiresldent  of  this  state  •  •  •  may  be 
brought  In  any  county  In  which  there  may 
be  property  of,  or  debte  dwlng  to  said  de- 
fendant or  wha»  said  (tefendant  may  be 
found."  Under  section  68,  therefore,  since 
Fogarty  was  found  in- Douglas  county,  though 
a  nonresident  of  the  state,  the  action  was 
propwly  brought  in  that  county,  and  the  only 
question  la  as  to  whether  a  summons  might 
prop^ly  be  issued  to  any  other  county  for  the 
purpose  of  reaching  bis  codefSndants.  Sec- 
tion 1066,  Cobbey's  Ann.  St  1808,  being  sec 
tiou  65.  title  5.  of  the  Code,  provides :  *'Whm 
the  action  Is  rights  brought  in  any  county, 
according  to  the  provisions  of  title  4,  a  sum- 
mons shall  be  Issued  to  any  otbeae  county, 
against  any  one  or  more  of  the  defendanta 
at  the  plaintiff's  request"  The  prorlslona  of 
this  section  have  frequently  beoi  bef<n«  this 
court  for  consideration,  and  we  have  uni- 
formly held  that  If  the  defendant  served  In 
the  county  in  which  the  action  was  brought 
WBS  a  bona  fide  defendant  whose  Interest 
was  adverse  to  the  plaintiff  in  the  action,  the 
venue  was  properly  laid,  and  a  summons 
might  be  Issued  to  another  coun^  for  otiier 
persons  Jointly  liable.  Barry  v.  Wachosky, 
57  Neb.  534,  77  N.  W.  1080;  Hobson  v.  Cum- 
mins. 57  Neb.  611,  78  N.  W.  296;  McCormlck 
H.  M.  Co.  V.  Cummins,  69  Neb.  830,  80  N.  W. 
1048 ;  Siever  v.  Union  Pacific  R.  B.  Go.  (Neb.) 
83  N.  W.  943,  61  L.  R.  A.  819. 

We  understand  It  to  be  conceded  by  the 
defraidant  in  error  that  if  Fogarty  bad  prop- 
erly be«i  served  in  Douglas  county,  a  sum- 
mons served  upon  Croffoot  In  NudcoUs  county 
would  give  the  court  Jurisdiction  over  his 
person  It  be  were  a  resident  of  Nuckolls 
county;  but  It  Is  argued  that  since  section  SO 
provides  that  actions  against  a  nonresident  of 
this  state  may  be  brought  in  any  county 
where  said  defendant  may  be  found,  the 
word  "may"  means  "must"  or  "shalV  and 
that  therefore,  an  action  against  Croffoot 
must  be  brought  In  NuckoUs  county,  the  coun- 
ty In  which  he  was  found,  and  that  the  county 
court  of  Douglas  county  never  acquired  Juris- 
diction over  him.  This  argummt  however, 
entirely  dlsr^rds  the  provisions  of  section 
66.  Even  if  we  construe  the  word  "may"  In 
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section  69  to  mean  "mTUrt,"  bow  doea  fhe  case 
stand?  The  detoidant  Fogarty  most  be  sued 
In  Dooglaa  county,  since  tbat  la  ttie  county  in 
wblcb  be  was  found;  and,  since  the  action 
was  rightly  brought  against  him,  a  summons 
may  Issue  under  the  provisions  of  section  60 
of  any  other  comity.  But  It  Is  argued  that, 
even  if  the  action  against  Fogarty  was  proih 
erly  brought  In  I>ouglas  county,  If  It  Is  sought 
to  reach  Groffoot,  another  action  must  be 
brought  In  Nuckolls  conotr-  Under  section 
SO,  title  4,  relating  to  venue,  the  proper  venue 
of  the  action  was  In  Douglas  county.  The 
provisions  of  title  5  do  not  apply  to  venue, 
but  provide  for  the  manner  In  whtcb  actions 
may  be  commenced,  and  section  65  provides 
for  the  place  where  summons  may  be  served 
when  an  action  has  been  rightly  brought 
under  the  provisions  of  title  4.  It  is  an 
Imperative  rule  pf  construction  that  efTect 
be  given.  If  possible,  to  every  portion  of  a 
statute.  To  adopt  one  construction  would 
eliminate  section  85  entirely,  while  the  other 
construction  gives  eff^  to  both  sections. 
Further  than  this,  the  construction  contended 
for  by  defendant  In  error  would  necessitate  a 
multiplicity  of  actions  in  a  case  where  non- 
resident defendants  were  numerous.  If  service 
might  be  had  upon  them  in  different  counties 
Within  this  state,  whereas,  by  the  other  con- 
Btnictlon,  one  action  only  would  be  required, 
though  they  might  be  summoned  In  dilTerent 
counties.  These  sections  must  be  construed 
together,  and,  where  an  action  has  rlgbtiy 
been  brought  In  one  county,  a  summons  may 
be  issued  to  any  other  county  in  the  state, 
and  served  npon  any  person  personally  pres- 
&it  therein,  whether  resident  or  nonresident. 
If  a  person  Is  personally  present  within  the 
confines  of  the  state.  It  makes  no  difference 
whether  be  Is  a  resident  or  nonresident,  so 
far  as  bis  liability  to  personal  service  of  sum- 
mons upon  bim  Is  concerned.  A  nonresident 
has  no  greater  privilege  In  that  r^ard  than  a 
resident  of  the  state.  We  are  of  the  opinion 
that  Jurisdiction  was  obtained  over  CrofToot 
by  service  of  the  summons  in  Nuckolls  county. 

As  to  the  objection  to  the  Jurisdiction  that 
defendant  was  fraudulently  Induced  to  come 
within  the  county  of  Nuckolls  In  this  state 
for  the  purpose  of  service  being  made  upon 
him,  under  the  rule  laid  down  In  Hurlbuit  v. 
Palmer,  39  Neb.  158,  57  N.  W.  1019,  this 
defense  as  made  was  for  the  Jury  to  pass 
upon  and  not  for  the  court  Further,  It  Is 
asserted  by  the  plaintiff  in  error  that  the 
district  court  sustained  the  motion  to  dismiss 
for  want  of  Jurisdiction  upon  the  ground 
alone  that  a  nonresident  must  be  sued  In  the 
county  where  be  is  found,  and  the  record, 
while  ambiguous,  seems  to  bear  this  out.  A 
large  part  of  the  brief  of  defendant  in  error 
has  been  devoted  to  the  argument  that  Fogar- 
ty Is  not  a  defendant  In  good  faith,  and  that 
bis  presence  In  Douglas  county  so  that  sum- 
mons migbt  be  served  upon  him,  was  col- 
lusive. But  tbe  answer  does  not  raise  this 
Issue;  tbe  allegation  therein  being  merely 


that  "Fogarty  Is  not  a  bona  fide  realdoit  of 
Doufl^as  county,  nor  was  ha  mich  reridmt  at 
the  time  of  tbe  ounmenoeDiait  of  tbe  action 
herein,  or  at  any  tUna  tberaaftw,"  ate.  It  la 
not  contended  by  plaintiff  in  error  that 
Fogarty  ever  was  a  resldoit  of  Douglas 
county,  bona  flde  at  otherwise^  It  la  not 
charged  In  the  answer  that  Fogarty'a  pnaotce 
In  Douglaa  county  was  by  collusion  witii  tbe 
plaintiff,  and  hence  this  eontoitlon  la  outtide 
of  the  lasuea.  Upon  the  whole  record  we 
think  tbe  case  should  have  been  submitted  to 
the  jury. 

We  recommend  that  the  Jndgmait  of  tbe 
district  court  be  reversed,  and  the  cauae  re- 
manded for  fnrtha>  proceedings. 

PER  GURIABL  For  the  reasons  stated  In 
the  for^^Ing  opinion,  It  Is  ordered  that  tbe 
Judgment  of  the  district  court  be  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings. 


OXNARD  BKIDT  STTQAB  GO.  T.  SXATB. 
(Supreme  Court  of  Ndmaka.  Nov.  11,  tBOS.) 
1.  Statkb  —  ApntoPBUTzom   vob  ^itati 

PUBPOSB. 

The   LeriBlature  cannot  appropriate  or 
pledge  the  public  money  (or  private  purposes. 
Z  BouNTiss  —  Vauditt  —  Psonociioii  or 
Sdoab. 

Chapter  1,  p.  D7,  of  the  Laws  d  189S,  ca- 

tlUed  "An  act  to  provide  for  tbe  enooarag^efit 
of  the  manufacture  of  sugar  and  chicory  and 
to  provide  a  compensation  therefor,"  n  un- 
constitutional and  void* 

8.  SAUB— LlABZEJTT  OF  STATa. 

The  statute  offering  a  bounty  for  the  man- 
ufacture of  sugar  and  chicory  being  unconsti- 
tutional, because  of  lack  of  power  on  the  part 
of  tbe  Legislature  to  appropriate  money  for 
such  purpose,  the  fact  that  the  manufacturers 
paid  larger  prices  for  their  products  to  tbe 
producers  of  beets  from  which  to  manufacture 
these  articles,  relying  upon  this  statute  for  re- 
muneration, will  not  create  In  fiavor  of  socfa 
manufacturers  any  obligation  agabiat  the  atatb 
(Syllabus  by  tbe  Court) 

On  rehearing.  Overruled. 

For  former  opinion,  see  102  N.  W.  80. 

SEDGWICK,  J.  Because  of  doubts  as  to 
the  correctness  of  the  opinion  in  this  case 
oral  argument  was  heard  upon  the  motion 
(or  rehearing,  and  new  and  exhaustive  briefs 
have  been  filed.  Upon  the  constitutional 
point  mainly  discussed  in  the  opinion  we  are 
inclined  to  think  that  we  were  wrong.  It 
was  said  in  that  opinion:  "The  rule  es- 
tablished is  that,  if  tbe  tlUe  fairly  expresses 
a  general  purpose,  then  all  matters  fairly 
and  reasonably  connected  therewith,  and  all 
measurea  wbtcb  facilitate  its  accomplishment, 
constitute  but  a  single  subject"  102  N.  W. 
82.  The  title  of  the  act  in  question  (Lav^ 
1895,  p.  57,  c.  1)  Is:  "An  act  to  provide  for 
tbe  encouragement  of  tbe  manufacture  of 
sugar  and  chicory  and  to  provide  a  compen- 
sation ther^or."  It  is  not  accurately  quoted 
In  the  former  opinl<HL  Tbla  court  baa  gen- 
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enlly  beld  to  tin  rule  flut  no  act  of  the 
Leglalatnre  will  be  bold  tmcoDBtltutlonal  nn* 
less  It  iB  manifestly  so.  All  doubts  will  be 
reeolved  In  favor  of  the  constltutlonaUty  of 
an  act  of  the  Legislatnre.  We  think  that 
mider  the  rale  above  quoted  from  the  fotmer 
opinion  It  iB  not  so  clear  that  two  subjects 
are  Involved  In  the  statute  within  the  mean- 
ing of  the  consUtntlonal  provision  as  to  re- 
quire na  to  hold  the  act  unconstitutional  for 
that  reason.  The  manifest  object  of  the 
L^CisIature  In  mcouraging  the  manufacture 
of  sngar  and  chicory  was,  as  stated  In  the 
brief  of  counsel*  "to  build  np  manufacturing 
Industries  In  the  state  which  would  help  to 
develop  our  natural  resources,"  and  so  di- 
versity "our  pursuits,  as  well  as  our  pro- 
ducts.** We  think  that  the  legislators  must 
have  understood  from  this  title  that  this 
was  the  purpose  of  the  legislation.  The  for- 
mer holding  upon  this  subject,  then,  was 
wrong. 

2.  Another  question  presented  is  as  to  the 
power  of  the  L^lslatnre  to  appropriate  the 
public  mon^  tor  mxii  purposes.  It  Is  the 
province  of  tbe  L^iislature  to  determine 
matters  of  policy.  In  ainn^prlatlng  the  pub- 
lic funds.  If  there  Is  resson  tor  doubt  or  ar- 
goment  as  to  whether  tbe  purpose  tor  which 
the  appropriation  is  made  Is  a  public  or  a 
private  purpose,  and  reasonable  men  might 
differ  in  regard  to  It;  it  is  generally  held  that 
tbe  matter  Is  for  the  Legislature;  and  to  our 
minds  this  Is  the  only  reasonable  conclusion. 
We  have  bad  much  difficulty  with  the  ques- 
tion presented  here.  We  have,  howevw, 
been  aided  by  the  discussion  of  the  courts  of 
some  of  our  ^ster  stetes  upon  this  predse 
question.  In  Michigan,  under  a  constitution- 
al provision  similar  to  ours,  tbe  Legislature 
attempted  to  appropriate  the  public  money 
to  encourage  tbe  productlcm  of  sugar,  and 
tbe  Supreme  Court  of  that  state  upon 
thorough  Investigation  and  car^l  reasoning 
determined  that  the  purpose  of  the  appro- 
priation was  not  a  jnibllc  one,  and  held  tbe 
legislation  oncraistltutlonal.  Michigan  Sugar 
Oo.  T.  Dlx.  124  Mich.  674,  83  N.  W.  625.  56 
Ii.  R.  A.  329,  83  Am.  St  Bep.  354.  Following 
this  decision  tbe  Supreme  Oourt  of  Minnesota, 
In  MInneeote  Sugar  Oo.  v.  Iveraon  (Minn.) 
07  N.  W.  451,  held  similar  I^lslatlon  un- 
constltntkmal  fbr  tbe  same  reason.  The  dr- 
Toit  Oourt  of  Appeals  of  the  United  Stetra 
far  th»  Eighth  Clrcnlt  has  announced  the 
same  conclwlon.  In  Dodge  v.  Mission  Tp., 
lOT  Fed.  827,  46  a  O.  A.  661.  64  L.  K.  A.  242. 
Judge  Sanborn,  speaking  fw  the  court,  gives 
strong  resBons  for  concludli^  that  the  en- 
oonragement  of  the  mannfactnre  of  sugar  Is 
not  a  public  purpose  for  which  tbe  Legisla- 
ture may  appn^rlate  the  public  mon^,  and 
concludes  that  such  legislation  Is  unconstltn- 
UonaL  The  Legislature  cannot  appropriate 
tbe  public  moneys  of  the  stete  to  encourage 
private  enterprises.  Tbe  manufacturing  of 
si^r  and  chicory  Is  a  private  enterprise  and 
fbe  public  money  or  credit  cannot  be  given 


or  loaned  In  aid  of  any  todlvldual,  associa- 
tion, or  corporation  carrying  on  such  enter- 
prises. Const  art  14,  \  8. 

S.  It  Is  conttauled  in  the  brief  that,  though 
Qte  statute  be  held  unconstitutional,  still 
Ibere  Is  a  moral  obligation  resting  vpon  the 
stete  to  pay  tbe  claim.  Tbe  a^ument  la 
that  the  purpose  of  the  Legislature  was  to 
pay  to  tbe  farmers  who  raised  the  beete  a 
bounty,  and  that  tbe  sugar  company  was 
only  tbe.totermedlary  for  so  doing,  and,  re- 
lying upon  this  legislation,  the  sugar  com- 
pany paid  thousands  of  dollars  to  the  farm- 
era,  supposing  that  the  state  had  requested 
them  to  do  so  upon  the  agreement  of  the  stete 
to  repay  tbe  sugar  company.  This  It  Is 
claimed  raises  a  moral  obligation  on  the  part 
of  the  state  to  r^tay  the  company.  This 
argument  would  be  very  forcible  If  the  com- 
pany had  paid  to  the  farmers  money  which 
the  state  could  be  either  legally  or  morally 
obligated  to  pay  them.  But  since  It  was  un- 
lawful fbr  the  state  to  pqy  this  money  to  tbe 
farmers,  and  the  state  was  not  and  could  not 
be  under  any  obligation  legally  or  morally  to 
do  so,  the  sugar  company  could  not  place 
the  state  under  obligation  to  It  making 
such  paymente  to  the  farmers.  It  seems  to 
us  that  the  reasoning  In  United  States  v. 
Bealty  Company.  163  U.  SL  427.  16  Sup.  Gt 
1120,  41  L.  Bd.  sis,  Which  Is  a  case  much  re- 
lied upon,  Is  not  satisfactory  and  conclusive 
upon  this  point  Other  courts  have  refused 
to  follow  It  as  appears  from  the  cases  above 
dted. 

It  follows  that  tbe  conclusion  tormerly 
reached  is  rlgbt,  and  tbe  motion  for  rehearing 
Is  ovomled. 


STATE  T.  POULL. 

(Supreme  Court  of  North  Dakota.  Nov.  20, 

1905.) 

1.  Intoxicating  Liquobs— Iluoal  Saia— 
MAiNTAiNjna  Nuisance— BvioancB—RELE- 

VANCT. 

On  a  trial  for  the  offense  of  maiatatolng  a 
naiBance  tn  violation  of  section  7605,  Rev. 
Codes  1809,  under  an  iaformation  charg;ing  tbe 
maintenance  in  a  certain  frame  building  on  cer- 
tain described  lota,  evidence  that  a  nnlsanee  was 
also  maintained  in  another  baUding  on  the  same 
lots  is  not  Tdevant  to  the  issue. 

2.  Cbiuinai.  Law— Reception  os  Eviobrce 
—Independent  Offenses  —  Election  be- 
tween Acts. 

Where  the  evldenee  tends  to  show  that  two 
independent  oCfecses  were  committed  under  such 
circumstances,  it  is  prejudicial  error  to  refuse 
to  compel  the  state  to  elect  which  transaction 
It  will  rely  on  for  eonvfctlon  before  th^  defend- 
ant offers  any  evidence  in  his  defense. 

[Ed.  Note. — For  cases  In  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  S  1S80.] 

8.  Same— Tike  fob  Election. 

It  Is  discretionar7  with  tlie  trial  court  at 
what  stage  of  the  trial  It  will  compel  such 
election  up  to  the  time  when  tbe  state  rests 
its  case  in  the  first  lnsCaiu3& 
4.  Intoxicating  LiQtroBS  —  Ihfobkation  — 
— Sufficiency. 

In  informations  charging  the  keeping  and 
maintaining  of  nolsanoes  In  vk^tton  <a  sac- 
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tion  7605,  Ber.  Codes  1890,  the  information 
sboald  particnlarly  describe  the  place  where  the 
nuisance  is  maiotained  before  abatement  pro- 
ceedings can  be  based  on  a  oonriction  tbereon. 

[Ed.  Note. — For  cases  in  point,  see  toL  29, 
Cent  Dig.  Intoxicating  LiQuors,  %  227.] 

B.  Samb— CoNSTBUcrioN  OF  STATirri;. 

The  word  "place,"  as  ased  in  Rev.  Codes 
1899,  {  7605,  means  the  particular  building  or 
apartment  where  the  unlawful  sale  is  made  or 
the  iutoxicating  beverages  are  Icept  for  sale. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Intozicatinj^  Liquors,  i  152.] 

(Srllabus  by  the  Court) 

Appeal  from  District  Court,  Pierce  Count;; 
John  F.  Cowan,  Judge. 

Jobn  Poull  was  convicted  of  maintalnlns 
a  nuisance,  and  appeals.  Beversed. 

Ij.  N.  Torson  and  A.  IL  ObrlstianMn,  for 
appellant  a  N.  Frleb,  At^  G«i.,  for  the 
State. 

MORGAN,  0.  J.  The  defendant  was  con- 
victed of  tbe  offense  of  keeping  and  maintain- 
ing a  nuisance  In  vitiation  of  the  provisions 
of  section  760S,  Rev.  Codes  1899.  The  in- 
formation alleges  the  maintenance  of  such 
nuisance  between  January  1,  1904,  and  De- 
cember 10,  1904,  and  that  defendant  "did 

*  *  *  keep  a  place,  to  wit,  a  certain 
frame  building  situated  on  lots  16  and  17 

*  *    *   of  Bugby,  Pierce  coun^,  N.  D., 

*  *  *  In  wtklch  place  Intoxicating  liquors 
were  *  «  *  kept  for  sale,  and  in  wlilch 
place  persons  were  •  •  •  permitted  to 
resort  *  *  *  for  the  purpose  of  drinking 
intoxicating  liquors,  •  •  •  and  in  which 
place  intoxicating  liquors  were  •  •  * 
sold  as  a  beverage,"  etc. 

It  appears  from  tbe  evidence  that  there  are 
two  buildings  on  tbe  lots  In  question.  On 
the  front  part  thereof  is  tbe  building  In 
which  the  defendant  lived,  and  on-tlie  rear 
portion  is  a  bam.  The  two  buildings  are 
not  connected  togethw  in  any  way.  The 
evidence  tends  to  show  that  tbe  defen^mt 
sold  liquors  in  each  of  siJd  baHdings,  and 
permitted  persons  to  resort  to  each  of  these 
buildings  for  the  purpose  of  drinking  in- 
toxicating liquors  during  the  time  covered  by 
the  informatloni  and  tlilB  evidence  would 
sustain  a  couTlction  for  mahitalning  a  nui- 
sance at  each  of  said  places  during  the  time 
charged.  The  evidence  «mc«iiing  sales  or 
keeping  for  sale  at  the  bam  was  objected  to 
at  the  trial  as  Irrelevant,  anH  not  within  the 
validations  of  the  information.  At  tbe  cloBo 
of  the  testimony  for  the  state  defendant 
moved  tliat  the  state  be  compelled  to  elect 
whether  it  would  rely  tta  a  conTtctlon  on  tlie 
evidence  concemlng  sales  at  the  ham  or  at 
ttie  residence.  This  motion  was  denied  and 
duly  excited  to,  and  is  now  asdgned  as 
error.  We  think  that  the  motion  shonld 
have  been  granted.  The  information  charged 
the  maintenance  of  the  nuisance  at  one  build- 
ing, and  that  cannot  be  held  to  be  two 
buildings  not  connected  together,  but,  on  the 
contrary,  wholly  disconnected  and  independ- 


ent A  nuisance  is  maintained  by  keeping 
a  place  for  the  purposes  named  In  section 
7605,  Rev.  Codes  1899;  that  is,  by  selling 
liquors  at  a  place  or  keeping  It  there  for 
purposes  of  sale,  or  permitting  persons  to 
resort  to  such  place  for  the  purpose  of  drink- 
lug  intoxicating  liquors.  Under  this  section, 
the  word  "place"  is  restricted  in  its  mean- 
ing, and  cannot  be  construed  to  mean  all 
buildings  on  a  particular  lot,  when  not 
shown  to  be  united  in  some  way.  Two 
buildings  on  one  lot  are  not  necessarily  one 
place,  and  In  this  Instance  constituted  two 
places,  within  the  rule  of  State  v.  Nelson 
(N.  D.)  99  N.  W.  1077,  where  the  word 
"place"  was  defined  as  follows:  "Tbe  word 
'place,'  as  used  in  section  7606,  Rev.  Codes 
1899,  means  the  particular  room,  tenement 
or  apartment  wherein  the  unlawful  busi- 
ness is  done  or  the  liquor  is  kept  for  sale  or 
sold."  Evidence  as  to  sales  and  keying  for 
sale  in  the  two  buildings  was  therefore  in 
reference  to  two  separate  and  Independent 
offenses.  Had  tbe  information  charged  tbe 
maintenance  of  nuisances  in  these  two  build- 
ings. It  would  have  been  objectionable  and 
subject  to  demurrer,  as  charging  two  of- 
fenses In  violation  of  section  8012,  Bev. 
Codes  1899.  It  Is  elementary  that  evidence 
of  other  offenses  than  the  one  charged  Is  not 
admissible,  except  In  certain  cases,  and  then 
for  restricted  purposes  only.  In  this  case  the 
information  charged  tbe  commission  of  the 
offense  in  a  certain  frame  building  on  certain 
lots.  On  those  lots  were  two  buildings. 
Evidence  as  to  violation  of  the  law  in  eith^ 
of  these  two  buildings  would  liave  been 
relevant  under  tbe  information.  The  In- 
formation contained  nothing  showing  wbat 
building  was  Intended  to  be  ipedfled  as  tbe 
one  in  which  the  nuisance  was  maintained. 
The  facta  in  this  case  are  not  like  those  in 
State  r.  Brown,  104  N.  -W.  1112,  recentiy 
decided  by  this  court  In  that  case  both 
stmctuxes  formed  a  part  ot  the  same  place, 
and  were  deacribed  as  within  one  cmtllage. 

At  What  stage  of  the  trial  the  state  shall 
be  compelled  to  elect  is  undoubtedly  smne- 
what  in  the  discretion  of  the  trial  coort 
The  duty  to  do  80  at  some  time  beture  or  at 
the  time  the  state  rests  <m  Its  (Hrect  case  de- 
Tolves  upon  the  court,  wh«e  two  dlstliict  of- 
fenses are  testified  to  the  witnesses,  and 
their  evidence  does  not  fall  within  some  of 
the  exc^ttions  to  the  general  rule  hoeto- 
fore  mentioned.  The  reason  for  this  mle  is 
as  ob^oos  as  Its  fairness.  The  defendant 
is  charged  with  but  one  offense  by  the  hi- 
formation,  and  cannot  be  expected  to 
prepared  to  defend  except  as  to  ihe  of- 
fense cliai^ted.  If  evidence  of  more  than  one 
offense  is  permitted  finally  to  be  presented 
to  ttie  Jury,  It  cannot  determine  from  a 
verdict  what  offeiwe  the  defendant  was  con- 
victed of.  nor  whether  the  Jurors  agreed  on 
one  offense  as  having  been  committed.  To- 
require  an  election  before  tiie  deftedant 
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Btaall  be  ctmpelle&  to  present  his  defe,Dse  Is  a 
reaaonaUe  requirement,  and  Is  consistent 
witta  onr  criminal  procedure  that  contem- 
plates tbat  tbe  defendant  staall  be  advised  of 
Hie  offense  with  which  he  la  charged,  and 
that  he  shall  not  be  twice  tried  for  tbe  same 
offense,  Tbe  following  antfaorltles  bold  that 
It  Is  prejudicial  error  to  refuse  to  compel  an 
election  the  state  under  facts  similar  to 
those  in  the  case  at  bar.  Wharton  on 
Criminal  Evidence,  }  104;  Bishop  on  Crimin- 
al Procedure,  $460;  Maxwell  on  Criminal  Pro- 
cedure. 561;  State  v.  Crlmmins,  81  Kan.  376. 
2  Pac.  574;  Boldt  t.  Btate,  72  Wis.  7,  38  N. 
W.  177;  State  t.  Yalentlne,  7  8.  D.  98.  63 
N.  W.  541;  State  v.  Bonghner,  7  8.  D.  103, 
63  N.  W.  542;  LebkOTltz  T.  State,  118  Ind. 
26,  14  N.  E.  363,  5OT;  State  t.  Farmer,  104 
N.  C.  887, 10  S.  E.  563;  State  v.  Smith.  22  Vt 
74;  Stocfewell  t.  State,  27  Ohio  St  568; 
People  T.  JennesB,  6  Mich.  305. 

Tbe  Information  did  not  glre  a  particular 
description  of  tbe  place  where  tbe  nuisance 
was  maintained.  Tbe  number  of  tbe  lots 
was  given,  but  the  block  In  which  they  were 
situated  was  not  given;  and  It  appears  from 
the  evidence  tbat  the  village  of  Rugby  is 
platted  into  lots  and  blocks.  The  omission 
of  the  block  In  tbe  description  of  tbe  place 
would  not  be  safflclently  definite  on  which 
to  base  abatement  proceedings  after  con- 
viction. Section  7614.  Rev.  Codes  1889; 
State  V.  Thoemke,  11  N.  D.  886.  92  N.  W. 
480;  State  V.  Nelson,  supra.  Aa  tbe  In- 
formation can  be  amended  before  another 
trial,  no  further  questions  will  probably 
arise  on  tbe  Incomplete  description. 

Tbe  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings.  All  con- 
cor. 


ROBBBTSON  LUMBER  CO.  v.  STATE 
BANK  OF  EDINBUBO. 

(Supreme  Court  of  North  Dakota.  Nov.  2, 

1905.) 

1.  Mbohahios*  Libhs— Subcontbactobs. 

Snbcontfaetors  are  entitled  to  a  direct  Hen 
for  work  done  or  materials  furnished  under  con- 
tracts between  coatractors  and  the  owner  of 
the  land  or  building,  under  section  4788,  Rev. 
Codes  1899. 

[E!d.  Note.^ — ^For  esses  In  point,  see  voL  84, 
Cent.  Dig.  Medianics*  Liens,  i  127.] 

2.  Same— FjlILTTBB  to  File  Ci^k— Eweot. 

A  claim  for  a  lien  by  a  subcontractor  must 
be  filed  within  90  days  after  the  materials  are 
furnished  or  tbe  work  done,  and,  unless  filed 
within  said  time,  the  lien  la  defeated  as  against 
purchasers  and  incumbrancers  Id  good  faith  ac- 
quiring rights  to  the  property  after  said  time 
and  before  a  Hen  is  filed. 

[Ed.  Note. — For  cases  in  point,  see  voL  84, 
Cent.  Dig.  Mechanics'  Liens,  8  206.] 

3.  SAHB^ErFBCTr  AS  TO  OWNKB. 

If  the  claim  or  dmand  for  a  lien  be  not 
filed  within  00  days,  but  Is  filed  after  said  time, 
the  lien  la  not  defeated  as  agaiuat  the  owner, 
except  as  to  payments  made  after  the  00  days 
and  before  ths  claim  or  demand  for  a  lien  Is 
filed. 


4.  Sams— Action— Cohplaiitt—Sdffioibnot. 

A  complaint  setting  forth  all  the  facts  nec- 
essary to  create  a  Hen  states  a  cause  of  action, 
although  It  contains  do  allegation  tbat  there  Is 
anything  due  the  coDtractor  from  the  owner. 

[Ed.  Note. — For  cases  in  poiDt,  sea  voL  84, 
Cent.  Dig.  Mechanics'  Ueos,!  S09.] 

5.  Saio— Patubrt. 

The  fact  of  payment,  being  an  affirmative 
defense,  is  a  matter  to  be  alleged  In  the  answer, 
and  need  not  be  negatived  by  an  allegation  in 
the  complaint. 

6.  Sams— NoTiOB. 

An  allegatioD  of  a  c<Hnp1alnt  "that  prior  to 
the  filing  of  said  lien  the  plaintiff  had  notified  de- 
fendant by  registered  letter  that  It  had  furnish- 
ed said  materials  to  tbe  said  *  •  •  com- 
ny"  la  not  the  statement  of  a  conclusion,  and 
sufflcient  as  an  all^tion  of  notice. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Walah  Oonn- 
ty;  C.  J.  Fisk,  Judge. 

Action  by  the  Robertson  Lumber  Company 
against  the  State  Bank  of  Edinburg.  From 
a  Judgment  tor  plalntlCC,  defendant  i^^peals. 
Affirmed. 

H.  A.  Llbby,  for  appellant   ^nlason  & 
Skulason,  for  reqwrndoit  . 

MORGAN,  O.  3.  Tbe  complaint  alleges 
the  following  fiscts,  to  wit:  That  In  May, 
1900,  O.  A.  Brasetii  ft  Oo^  contractors,  enter- 
ed Into  a  «mtract  with  the  tef  endant,  hy 
whlcb  that  firm  agreed  to  famish  all  the 
materials  for  and  to  erect  a  certain  two- 
story  bank  building  for  said  dtfendant  for 
the  sum  of  f2,91&  Tbe  lumber  and  some 
other  of  the  materials  used  In  aald  building 
were  purchased  by  said  Braseth  ft  Co.  from 
the  plaintiff  at  the  agreed  price,  and  were  of 
the  value  of  $631.72,  and  defendant, 
**durlng  all  of  said  time  •  •  •  knew, 
was  apprised  of,  and  bad  full  knowledge  of 
the  fact  that  the  plaintiff  •  •  •  was  fur- 
nishing the  lumber  and  other  building  ma- 
terials to  the  said  Braseth  ft  Co.  •  •  • 
for  use  In  and  about  the  constmctlon  of  the 
said  defendant's  said  building."  O^iat  said 
Braseth  ft  Co.  hatf  not  paid  said  sum  to  the 
plaintiff,  nor  has  the  d^endant  paid  said 
stmi  to  the  plaintiff.  That  on  December  15» 
1902.  tbe  plaintiff  caused  a  claim  for  a  lien 
against  said  building  to  be  filed  in  the  ofllce 
of  the  clerk  of  the  district  court,  which  said 
claim  for  a  lien  omtalned  a  statement  of  all 
the  facts  necessary  to  \ffi  stated  ther^n. 
Tbat  prior  to  the  filing  of  said  Uen  the  plain- 
tiff had  notified  the  defendant  by  roistered  ' 
letter  that  It  had  furnished  said  materials 
to  said  Braseth  ft  Co.  The  plaintiff  donands 
a  foreclosure  of  Its  Hen,  and  the  sale  of  said 
building  to  satisfy  said  lien,  with  costs. 
The  defendant  demurred  to  the  complaint  on 
the  ground  that  it  falls  to  state  faebi  suffl- 
cient to  set  forth  a  cause  of  action  against 
the  defendant  bank.  Tlie  trial  court  overrul- 
ed the  demurrer,  and  defendant  appeals  fron> 
the  ord^  overruling  it 

The  defendant  advances  two  grounds  upon 
which  it  elalma  that  tbe  demnrrer  ahould 
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be  mBtalned:  (1)  That  It  falls  to  show  Hat 
the  defendant  owes  Brasetb  ft  Oo.  any  mon- 
ey by  rirtne  of  the  contract;  0!)  that  the  no* 
tlce  allesed  to  have  been  given  to  tiie  de- 
fendant of  the  famishing  of  the  materlalB 
for  the  building  la  not  prop^ly  pleaded. 

It  will  be  seen  that  Braaeth  &  Co.  wete  the 
contractors  for  the  erection  of  the  building 
under  contract  with  the  defendant,  the 
owner.  The  plaintiff  furnished  materials  for 
the  building  under  contract  with  Braseth 
ft  Oo..  and  was  a  subomtractor,  under 
the  proTialona  of  the  atatuta  Section 
4800,  Rer.  Oodes.  The  lien  was  not  filed 
by  the  plaintiff  until  men  than  two  years 
after  the  matevlals  were  furnished.  The 
rights  of  subcontractors  under  Uens  filed  un- 
der such  drcumstances  are  InvolTed  in  the 
appeal.  The  defendant  contmds  that  sub- 
contractors  are  not  entitled  to  a  direct  lien 
for  materials  famished,  and  cannot  claim  a 
lien,  Qoder  the  circumstances  of  this  case, 
without  alleging  and  proring  that  the  defend- 
ant has  money  In  Its  hands  belonging  to 
Braseth  ft  Go.  under  the  contract 

The  statutes  Which  control  a  decision  in 
this  case  are  as  follows:  Section  4788,  Rev. 
Codes  1899,  provides  that  "any  person  who 
shall  perform  any  labor  or  furnish  any  mate- 
rials •  •  •  for  the  erecting  •  •  • 
of  any  •  •  •  buildings  •  •  *  upon 
land  •  •  •  under  contract  with  the  own- 
fir  of  such  land,  his  agent,  •  •  •  con- 
tractor OF  subcontractor,  or  with  the  consent 
of  such  owner,  shall,  upon  complying  with 
the  provisions  of  this  chapter,  have,  for  his 
labor  done  or  materials  •  •  •  furnished, 
a  Hen  upon  such  building  •  •  •  and  the 
land  belonging  to  such  owner  *  *  *  to 
secure  the  payment  *  •  •  The  owner 
shall  be  presumed  to  have  consented  to 
*  •  •  the  making  of  any  such  improve- 
ment if  at  the  time  he  bad  knowledge  thereof 
and  did  not  give  notice  of  his  objection  there- 
to to  the  person  entitled  to  the  Hen."  Sec- 
ttoB  4791,  Rev.  Codes  1899,  provides  that  all 
claims  for  Hens  under  the  provisions  of  the 
chapter  on  mechanics'  Hens  shall  be  filed  In 
the  office  of  the  clerk  of  the  district  court 
within  90  days  after  the  materials  have  been 
furnished;  "hut  a  failure  to  file  the  same 
within  the  time  aforesaid  shall  not  defeat 
the  lien,  except  as  against  purchasers  or 
incumbrancers  in 'good  faith  and  for  value^ 
whose  rights  accrue  after  the  ninety  days 
and  before  any  claim  for  the  lien  Is  filed,  or 
as  against  the  owner  except  the  amount  paid 
to  the  contractor  after  the  expiration  of  the 
ninety  days  and  before  the  filing  of  the 
same." 

The  contention  of  the  appellant  is  that 
these  provisions  do  not  directly  and  positively 
authorize  a  lien  in  favor  of  a  subcontractor. 
The  contention  is  that  a  subcontractor  has 
only  a  conditional  right  to  a  Hen,  depending 
upon  the  fact  whether  there  is  money  In  the 
owner's  hands  due  to  the  contractor  when  the 


lien  la  9Ied;  In  other  worda,  that  ttm  sub- 
contractor is  ^titled  to  a  lien  by  Bubrogatlon 
only.  We  cannot  agree  with  thla  construc- 
tion oi  the  statutes  The  langiuge  Is  plain 
that  a  siriKtmtractor  has  a  Ilea  if  be  has  far- 
Dished  materials  at  done  wortc  od  a  building 
and  files  hla  dalm  therefor.  Ttx  flllng  d 
it  within  90  daya  after  the  matoials  are 
famished  makes  the  lien  effective  as  against 
every  one  acquiring  rights  In  the  land  or 
bolldlng.  If  filed  after  said  90  day%  the  Uen 
la  still  preserved  Intact,  except  as  to  those 
in  good  faltb  acqoirlng  rights  to  the  property 
after  the  90  d^  and  before  the  lloi  Is  tiled. 
The  Hen  stiU  remains  as  ai^lnst  the  owner, 
except  aa  to  paymmta  made  to  the  oontractor 
after  the  90  days  had  expired  and  t)eftve  the 
lien  is  filed.  To  construe  tbeae  provlslfHiB 
as  giving  a  Um  by  snbri^tlm  only  would 
be  to  read  Into  the  statnto  what  was  not 
placed  there,  nor  Intended  to  be  placed  tbere^ 
by  the  L^lalature;  Giving  to  tlie  langui^e 
of  these  sectlwia  their  plain  meaning,  fbej 
give  to  a  subcontractor  a  lien  without  regard 
to  the  state  of  tlie  account  betweoi  the  cMi- 
tractor  and  the  ownw.  The  owner  most  keep 
advised  as  to  whether  the  materials  used  in 
his  building  are  paid  for  or  not,  and  if  he 
paya  the  extractor  during  the  90  daya  after 
the  materlala  are  fomlalied.  w  tbereafta, 
after  a  lien  Is  filed,  he  does  so  at  hte  peril. 
In  otlier  words,  snbcontractors  are  protected 
by  the  statute.  This  Is  not  a  hardship  npcm 
the  owner.  He  can  easily  secure  himself 
agalnat  the  failure  of  contractora  to  meet 
their  obllgatl(Hia  with  thoae  who  furnish 
materials  for  or  wotk  on  the  building.  How- 
ever, we  have  nothing  to  do  with  tbe  policy 
of  the  statute.  That  rests  with  the  L^sla- 
tnre.  It  has  aeen  proper  to  iwotect  subcon- 
tractors OS  against  contractors  in  eertslii  con- 
tingmeles.  It  baa  adtqtted  what  Is  known  sa 
the  "Pennivlvanla  ^stem,**  sa  against  the 
"New  York  aystem.**  Phillips  on  ICedunUs' 
Liens.  I  57;  Bolsot  on  ICecbanlcs*  Llena,  | 
225;  Hunter  V.  TroAee  Lo^  14  Ner.  24; 
Colter  V.  Freae,  46  Ind.  96 ;  Albright  v.  Smith, 
3  S.  D.  631,  54  N.  W.  816;  laird  T.  Uoonan, 
32  Minn.  858,  20  N.  W.  854;  Sp(*ane  Lumber 
Co.  V.  KfcChesn^,  1  Wash.  St  609,  21  Fac. 
198;  Merrlgan  T.  English,  9  Mont  118,  22 
Pac.  4S4,  6  L.  B.  A.  887. 

^e  appellant  urges  tSiat  the  demurrer 
abould  be  anstalned  for  the  reason  that  the 
complaint  foils  to  show  that  tbe  dtfendant, 
as  owner  of  the  bulldli^,  has  any  monay  in 
Its  hands  due  to  the  contractors  under  tlw 
contract  The  authorities  that  hold  that  a 
subcontractor  has  not  a  direct  lien  on  the 
building  seem  to  sustain  sudi  contention. 
Those  authorities  that  constme  tbe  statntes 
to  give  a  direct  lien  in  favor  ot  snbcontract- 
ors hold  such  an  allegation  unnecessary.  In 
the  latter  cases  these  facts  are  held  to  be 
matters  of  defense  to  be  raised  by  answer. 
A  defense  of  payment  Is  an  affirmative  de- 
fense to  be  raised  by  answer.  Such  an  al- 
legation is  not  part  of  the  cause  of  action 
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tor  tbe  foreclonire  of  a  lien.  TblB  craiplalnt 
Bets  forth  all  facta  necessary  to  the  creation 
9l  a  lien,  and  that  la  Bnffldent  It  la  not 
aecoMaiy  to  negative  the  poatf  ble  detenae  of 
payment  That  la  a  fact  reatlng  within  tha 
knowledge  of  tbe  defendant  If  paTmenta 
woe  made  by  the  defendant  between  the 
expiration  of  tbe  DO  days  after  the  materials 
wen  tttrnished  and  the  time  of  tbe  filing  of 
ttw  lien  after  tbe  90  daTB  bad  expired,  it 
should  be  alleged  as  a  defense,  and  need  not 
be  negatiTed  by  an  allegation  in  the  com- 
plaint. Aa  stated  by  fbe  court  In  Hunter 
T.  Tnuftee  Ijodge,  ainnra:  "Oiff  opinion  la 
tbat  It  waa  tbe  intention  of  the  Legtalatnre 
to  give  the  materialmen  and  subcontractors 
claiming  liens  und»  tbe  law  tbe  bw^t  of 
a  preamaptif^  tliat  cralTaGts  made  with  tbe 
original  oontractw  were  autiiorlced  bjr  the 
owner  of  the  premises;  and  if,  under  the 
statute  or  vaOet  the  Ctmatitation,  It  ia  a 
good  defense  for  tlie  ewnw  to  wbon  that  be 
has  paid  in  good  faith  and  in  pursuance  of 
hla  contract  all  that  be  agreed  to  pay  before 
notice  of  the  dalms  of  third  persona,  lie  la 
bound  to  allege  and  proTe  tbe  fact"  Phil- 
lips on  Hecbanlca'  Uens  (2d  Ed.)  |  294; 
Boisot  on  lleduulcs'  Uens,  |  684.  This  Is 
in  barmcmy  with  tbe  general  rules  of  plead- 
ing, applicable  to  actions  m  mechanics'  Uena 
as  wtil  aa  to  other  actUma  of  a  aimilar  nature^ 
Boiaot  <m  Ifechanlcr  Uens.  I  684;  Doughty 

Derlln,  1  S.  D.  Smith  (N.  Y.)  625. 

Tbe  dOCendant  further  urges  tbat  tlie  al- 
legatlon  of  the  complaint,  to  wit,  "that  prior 
to  the  filing  of  said  lien  the  plaintiff  had 
notified  the  defendant  1^  registered  lett^ 
tbat  it  had  ftimislied  said  matorlals  ta  said 
A.  O.  Brasetb  &  Co.,**  is  the  pleading  of  a 
conclnslon  only,  and  therefore  cannot  be  sua- 
talned  aa  against  a  demurrer.  The  statute 
provides  that  tbe  subcontractor  shall  not  be 
"entitled  to  file  awdi  lien  unless  be  notify 
tbe  owner  of  tbe  land  by  reglabned  letter 
previom  to  the  completion  of  latd  contract 
that  he  has  furnished  aald  materials."  8ec> 
tion  4788^  Sev.  Oodea  I89a  Tbe  complaint 
also  allies  that  the  contract  has  not  yet 
been  completed.  We  hold  the  fact  of  tbe  glr- 
ing  of  tbe  notice  pn^wly  pleaded  tQ'  such 
allegation.  Tbe  words  "said  matarials"  re- 
fer to  tbe  materials  previously  described  in 
the  complaint  The  c(»nplalnt  deecribee  tbe 
materials  furnished  as  consisting  of  lime, 
cement  lumber,  brlA,  tiling,  sash,  doors,  win- 
dows, carpet,  felt  monldlng,  ete  Tbe  price 
and  value  are  given,  as  well  as  the  time  whan 
furnished.  Oonceding  the  giving  of  such  no- 
tice to  be  an  essential  allegation  to  tiie  cause 
of  action,  we  have  no  hesitation  In  holding 
that  it  pleada  the  necessary  facts  spedflcal* 
ly,  and  not  bf  atatonents  at  conclusions 
merely. 

l%e  question  of  the  constitutionality  of 
the  statute  granting  direct  Uens  to  subcon- 
tractors as  construed  by  us  has  not  been 
argued,  new  Is  Its  unoonstitutI<mallty  serious- 
ly urged  upon  us.  We  wHI  tberefore  not  die- 
10SN.W.— 18 


cuss  the  question,  but  wIU  elte  some  of  the 
caaes  holding  sudi  laws  constitutional.  Spo- 
kane Manufacturing  ft  Lumber  Go.  v.  Mc- 
Oheaney,  supra;  Albrlt^t  v.  Smith,  siq>ra;. 
Laird  V.  Moonan,  supra;  Boisot  on  Mechan- 
ics' lilena,  |  23,  and  cases  dted. 
Order  affirmed.  All  concur. 


BAB  T.  OHIGAOO,  M.  &  ST.  P.  RT.  CO. 

(Supreme  Court  of  North  Dakota.  Nov.  2, 

1905.) 

1.  Jusncaa  or  ram  Fbacb  —  FuAnznoe  — 

AMKKniESnT. 

The  general  rules  govemlnc  the  exercise 
of  tbe  discretionary  power  of  the  coort  with 
respect  to  allowlns  amecdmeDta  to  pleadings  are 
the  same  ht  Joatice  court  as  in  diatrlct  court. 

[Ed.  Note.— For  cases  in  point,  see  toL  31, 
Cent  Dig.  Justices  of  tbe  Psace,  1  S2S.] 

2.  Same. 

It  was  not  error  in  jostice  court  to  allow 
a  complaint  which  allied  that  plaintiff's  cat- 
tle bad  been  kilted  by  the  negligent  ronniog  of 
defendant's  train,  to  be  amended  be&ire  triu  so 
as  to  allege  that  the  injury  was  due  to  the  fail- 
ure of  tbe  defendant  to  keep  its  right  <tf  way 
fence  in  repair. 
8.  Sams— Appkal— Notice. 

Where  the  specifications  ot  aror  In  tlw 
notice  <^  appeal  from  a  justice's  ju*3^ent  on 

aUflStions  or  law  only  do  not  raise  any  gues- 
ion  as  to  the  sufficiency  of  the  pleading,  tbat 
qnettlon  cannot  be  raised  on  appeal,  where  the 
defect  in  the  pleading  Is  a  mere  defective  state- 
ment of  the  cause  of  action  or  defease,  as  dis- 
tlngniahed  from  a  failure  to  show  any  r^bt  of 
recover;  or  defense. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court;  Cass  County ; 
Charles  A.  Pollock,  Judge. 

Action  by  Robert  Bae  against  tlie  Chicago, 
Milwaukee  &  St  Paul  Railway  Company. 
From  a  Judgment  affirming  a  Judgment  in 
a  Justice  court  for  plaintiff,  defmdant  ap- 
peals. Affirmed. 

Ball,  Watson  ft  Maclay,  for  appellant 
Bamett  ft.  Richardson,  for  respondent 

ENOBRUD,  J.  Plaintiff  recovered  judg- 
ment Id  Justice  court  for  damages  for  the 
negligent  billing  of  some  cattle  by  tbe  defi- 
ant Tbe  original  complabit  averred  that 
tbe  cattle  were  run  over  and  killed  by  reason 
of  defoadant's  carelessness  In  the  operation 
of  its  train.  Before  trial,  and  before  defend- 
ant had  filed  any  answer,  the  plaintiff  was 
permitted  to  ammd  tbe  complaint  so  as  to 
allege  that  tbe  n^llgence  which  caused  tbe 
injury  complained  of  was  the  fact  that  the 
defendant  bad  neglected  Its  statutory  duty  to 
keep  In  repair  a  fence  erected  by  It  on  the 
line  between  plalutUTs  pasture  and  the  rail* 
road  right  of  way.  Tbe  defendant  object- 
ed to  tbe  allowance  of  tbe  amendment  on 
tbe  ground  tbat  the  matter  alleged  ther^n 
was  a  departure  from  tbe  original  cause  of 
action  and  constituted  a  wholly  new  and  dif- 
ferent cause  of  action,  which  tbe  defendant 
was  not  prepared  to  meet  After  allowing 
the  amendment  the  Juatice  continued  the 
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case  to  a  KObsequent  data.  On  the  adjourned 
day  the  defendant  again  appeared  and  renew- 
ed ItB  Objection  to  the  amendmmt  of  tbe  com- 
plaint and  tiie  objection  was  again  ovbt- 
ruled.  The  defendant  thereupon  stated  that 
be  declined  to  file  any  ammer  in  the  case, 
and  would  stand  on  the  objectiona  theretofore 
interposed.  The  jnetlce  heard  the  plalntirs 
evidence^  and  rendered  Jodgmoit  tn  bis  favor. 
The  defendant  aroealed  to  the  district  court 
on  questions  of  law,  vpedfylng  as  mar  the 
rulings  of  the  justice  allowing  the  amend- 
ment The  district  court  afilrmed  the  Jus- 
tice's Judgment,  and  defendant  thereupon  ap- 
pealed to  this  court 

Appellant  admlto  that  tbe  same  gene-al 
rules  prevail  In  Justice  court  as  in  district 
court  with  respect  to  the  allowance  of  amend- 
ments,  and  we  have  recently  so  held  In  Morg- 
rldge  V.  atoefer  (decided  at  this  term)  104 
N.  W.  1112.  AKipeDant  contends  that  It  if 
never.  permlsslUe  to  amend  so  as  to  add  to 
or  substitute  for  the  original  cause  (tf  action 
a  new  or  different  one,  and  that  the  amend- 
ment tn  this  case  was  a  violation  of  that  rule, 
because  tbe  original  complaint  avenred  neg- 
lect of  a  common-law  duty,  and  the  anmd- 
m&it  alleged  omiSBl<ni  of  a  statutory  duty. 
It  is  doubtless  true,  in  a  limited  sense,  that 
the  amendment  set  forth  a  new  and  dlfferoit 
cause  of  action  and  was  a  substantial  de- 
parture from  the  cause  of  action  originally 
alleged.  The  jnere  fact  that  tbe  am^dment 
constitutes  a  departure  in  pleading,  or  adds 
or  substitDtes  a  new  or  different  cause  of  ac- 
tion In  the  strict  sense  of  txiose  terms,  Is  no 
good  reason  for  disallowing  an  amendment. 
The  statute  nowhere  forbids  sucb  an  amend- 
ment It  directs  that  amendments  shall  be 
allowed  at  any  stage  of  the  proceedings,  "If 
substantial  Justice  will  be  promoted  thereby." 
Section  6666,  Rev.  Codes  1899.  Tbe  only 
express  statutory  restrictions  with  respect 
to  the  nature  of  the  amendments  to  be  al- 
lowed are  those  Imposed  by  section  S295,  de- 
fining failure  of  proof,  and  the  last  clause 
of  section  6297,  relating  to  amendments  at 
or  after  the  trial  to  conform  to  the  proof. 
Section  6295  defines  what  shall  be  deemed  a 
failure  of  proof  and  In  effect  forbids  amend- 
ments at  the  trial  to  cure  a  failure  of  proof. 
The  last  clause  of  section  5297  In  effect  for- 
bids an  amendment  to  conform  tbe  allega- 
tions to  the  proof,  If  the  proposed  amendment 
effects  a  substantial  change  In  the  "claim  or 
defense."  Subject  to  the  restrictions  just 
mentioned.  It  is  the  duty  of  the  court  to  allow 
amendments  whenever  "substantial  justice 
will  be  promoted  thereby."  The  object  of 
statutes  of  this  character  Is  to  facilitate  and 
Insure  a  full,  fair,  and  speedy  determination 
of  the  actual  claim  or  defense  on  the  merits 
by  requiring  the  court  to  permit  the  plead- 
ing to  be  amended,  If  for  any  reason  they  do 
not  fully  and  fairly  present  all  the  facto 
essential  to  the  real  merits  of  the  claim  or 
defense.  It  la  clear,  therefore,  that  an 
amendmoit  of  the  complaint  is  not  (AJectlon- 
able  mertfy  because  It  introduces  a  new  or 


different  cause  of  action  in  tbe  technical 
meanliv  of  that  term.  In  Smith  v.  Fataner, 
6  Oush.  813,  In  dealing  with  this  question. 
It  was  said  (page  S18) :  "New  counts  are 
not  to  be  regarded  as  for  a  new  cause  of  ac- 
tion, vhea  Ito  plaintiff  In  all  oounto  attonpti 
to  assert  rights  and  enforce  claims  growing 
out  of  the  same  transaction,  act  agreement 
or  contract  however  great  may  be  tbe  dlf- 
twmco  hi  tbe  form  of  liability  as  contained 
tn  flie  new  counts.  In  sucb.  eases  all  the 
various  counts  are  but  variations  In  tbe 
forms  of  liability,  wbtdi  Is  tbe  voy  puriMae 
and  object  of  amendmento.**  See,  also,  Goa- 
nell  V.  Putnam,  fiS  N.  H.  885;  Daley  v.  Oates, 
60  Vt  591,  27  Atl.  196;  Mayor  v.  Gear,  27 
N.  7.  Lav,  26S;  Spice  v.  Stetnnidt  14  Ohio 
8t  218.  In  this  owe  the  amendmoit  alleged 
the  same  injury  as  the  or^clnal  complaint 
but  presented  a  different  version  of  tbe  man- 
ner In  wtU<^  the  injury  was  caused  and 
the  liabtllty  tncnrred.  Tbe  defoidant  dearly 
suffered  no  prejudice  by  the  amendmoit  It 
was  offered  before  trial,  and  tbe  adjourn- 
ment thereafter  takoi  afforded  more  time  to 
prepare  for  trial  on  the  new  Issues  tendered 
than  ^psed  from  the  issuance  of  the  sum- 
mons until  the  return  day.  We  according 
hold  that  the  discretion  of  the  Justice  was 
prop«ly  OKrcised. 

The  suffldency  of  the  facts  pleaded  to  con- 
stitute a  cause  of  action  is  questioned  for 
the  first  time  In  this  court  No  emr  cover- 
ing that  point  was  specified  in  the  notice  of 
appeal  from  the  Justice's  Judgment  and  no 
objection  to  tbe  sufficiency  of  the  pleading 
was  made  tn  justice  court  On  ai^wal  from 
a*  Justice  <mly  those  rulings  can  be  reviewed 
which  are  specified  as  error  in  the  notice  of 
appeal.  Section  OTTla,  Rev.  Codes  1889. 
Without  determining  whether  or  not  the  suf- 
ficiency of  a  pleading  Is  open  to  question 
without  proper  speclflcatlona,  If  it  discloses 
that  no  cause  of  action  or  defense  la  set 
forth.  It  is  sufficient  to  say  In  this  case  that 
the  allied  lnsuffi<dency  is  a  men  d^ectlve 
stotement  of  the  cause  ot  action,  ratlier  than 
a  failure  to  show  any  ground  fix-  recovery. 

The  judgmmt  la  alBrmed.  All  omcnr. 


JOHNSON  T.  ERLAND80N. 

(Supreme  Coart  of  North  Dakota.   Nor.  4, 
1905w) 

L  NonoB— Facts  Puttino  on  Inquibt. 

Where  a  person,  by  reason  of  actual  notice 
of  a  given  fact,  la  sought  to  be  charged  with 
notice  of  other  facts  which  Inquiry  would  ^s- 
close,  there  must  appear  In  the  nature  of  tbe 
case  sucb  a  connection  between  the  known  fact 
and  the  fact  with  notice  of  which  be  is  songht 
to  be  charged  that  the  former  may  be  said  to 
furnish  a  reasonable  and  natural  clue  to  the  lat- 
ter. 

[Ed.  Note. — For  cases  In  point  sm  vol.  37. 
Cent.  Dig.  Notice.  {  4.] 

2.  ViHDOB  AND  PuBCHAsn  —  Dnraov  in 
TcrLB-<!oRBTBnonvs  NoncB. 

The  fact  that  a  purchaser  from  B.,  who 
claimed  title  under  a  recorded  deed  froiD 
valid  on  Its  face,  Imew  that  the  deed  from  a 
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preriou  owiwr  to  SI.  wu  miMing  and  unre- 
cordad,  wu  not  rafflcient  to  charge  roch  pur- 
chaser with  constractln  notioe  of  the  fact  that 
B.'s  deed  bad  been  wrongfully  obtained  by  tbe 
Utter. 

S.  ESTOPPKL— FaILUBE  TO  ASBBBT  TiTU. 

Where  tbe  grantor  In  a  deed  deposited  in 
escrow  knew  that  the  grantee  named  therebi 
bad  wrongfully  obtained  ooasesalon  thereof  and 
had  it  recorded,  and  negligently  permitted  the 
grantee'a  apparent  ownership  to  remain  on- 
challenged  for  an  unreaflonable  length  of  time, 
Buch  grantor  la  eatopped  to  deny  the  grantee's 
title  as  against  an  innocent  pnrdiaMr  mm  the 
latter. 
(Syllaboa  by  the  ComrL) 

Appeal  from  District  Oornt,  McLean  Coun- 
ty; W.  H.  Wincbeeter,  Judges 

Actiim  by  Ann  Sabaam  agalsrt  T.  Br- 
landsML  Judgment  for  defendant,  and  plain- 
tiff ai^ieala.  Revased. 

J.  T.  MeOuUoch  (John  P.  Phllbrlck,  of 
connael},  for  appellant.  A.  T.  Pattonon 
'(Newton  St  DnUam,  of  comiad),  tat  reipond- 
ent. 

ENQERUD,  J.  The  plaintiff  brought  this 
action  to  quiet  title  to  820  acres  of  land 
situated  in  McLean  connty.  On  and  prior  to 
April.  1S92.  tbe  land  was  owned  by  one 
Emanuel  Hogenson.  On  tbe  date  laat  named 
Moganaon  and  wife  conveyed  it  to  Nels  Y. 
Erlandaon  by  a  deed  of  warranty,  which  has 
neTer  been  placed  of  record.  On  May  17, 
1892,  Erlandson  and  wife  execated  a  deed  to 
one  Milton  P.  Baker  and  left  tbe  same  In  the 
possession  of  one  Anders  E.  Anderson,  to  be 
delivered  in  case  Erlandson  approved  of 
certain  California  property  which  Baker  pro- 
posed to  give  him  In  exchange  for  the  land 
in  question.  The  proposed  trade  was  re- 
jected by  Erlandson.  Notwithstanding  the 
fact  that  the  trade  was  not  completed  or  tbe 
conditions  warranting  the  delivery  of  the 
deed  performed.  Baker  obtained  possession  of 
the  deed  and  placed  It  of  record  on  Septem- 
ber 28,  1S92.  On  September  IS,  1804,  Baker 
conveyed  the  land  to  the  plaintiff,  Aon  John- 
son, by  warranty  deed  which  was  placed  of 
record  on  February  20,  1895.  The  plaintiff 
redeemed  the  premises  from  tax  sales  for 
tbe  years  1882  and  1803.  and  has  paid  the 
taxes  ever  since,  and  is  now,  and  has  been 
for  several  years,  in  possession  of  the  land 
through  tenants.  Previous  to  the  time  plain- 
tiff took  actnal  possession  the  land  was  un- 
occupied. The  trial  court  found  that  Baker 
was  not  entitled  to  a  delivery  of  the  deed, 
and  that  the  deed  was  not  delivered  to  him, 
and  that  the  plaintiff  acquired  no  title 
tbrougta  heat  deed  from  Baker,  and  entered 
judgment  canceling  said  deed  of  record,  and 
quieting  defendants  title.  Plaintiff  appeals, 
and  demands  a  review  of  the  entire  case. 

It  anpeara  that  Erlandson  left  the  deed  of 
tbe  property  in  qnestion  with  Anderson,  who 
occupied  the  same  oflke  with  Baker  In  Ohl- 
cago,  and  that  Baker  also  left  with  Anderson 
a  deed  to  Brlandaon  of  tbe  Oillfomla  prop- 
ertyi  betil  to  bo  dellvored  by  Andmon,  If 


Erlandson  was  satisfied  with  the  California 
property.  It  is  not  clear  how  tbe  deed  came 
Into  Baker's  possession.  Baker  is  dead.  An- 
derson testlfles  that  he  did  not  give  it  to 
him;  that  It  was  on  his  desk  and  disappeared 
from  It  witbout  his  knowledge  or  consent  It 
Is  clear  that  there  was  no  authorized  delivery, 
and,  as  between  the  parties,  It  did  not,  there- 
fore, pass  title.  It  Is  clear  that,  as  between 
Erlandson  and  Baker,  there  was  no  delivery 
of  the  deed,  but  we  think  tbe  defendant  Is 
estopped,  as  against  this  plaintiff,  to  deuy 
Baker's  title  or  right  to  convey.  The  evi- 
dence shows  beyond  question  that  the  plain- 
tiff. In  the  utmost  good  faith,  paid  Baker 
full  value  for  the  land,  and  accepted  a  con- 
veyance from  him  believing  faim  to  be  the 
owner.  The  n^tlatlous  which  resulted  In 
the  conveyance  Rom  Baker  to  plaintiff  were 
conducted  in  behalf  of  plaintiff  by  one  Ed- 
wards. Baker  furnished  Edwards  with  an 
abstract  of  title  which  disclosed  that  no  deed 
bad  been  recorded  from  Hogenson,  the  former 
owner,  to  Erlandson.  In  explauatjon  of  this 
apparent  defect,  Baker  stated  that  Erland- 
son had  a  deed  from  Hoganson,  but  had  lost 
It,  and,  to  remedy  tbe  defect  in  the  record 
title,  he  (Baker)  had  procured  from  Hogen- 
son and  wife  an  affidavit  in  which  they  both 
deposed  that  they  had  duly  conveyed  the 
land  to  Erlandson  by  a  warranty  deed  dated 
on  or  about  May  1,  1S&2,  which  deed  they 
had  both  voluntarily  executed  and  delivered 
to  Erlandson.  The  affidavit  had  been  record- 
ed, and  the  original  accompanied  tbe  abstract 
Edwards  deemed  the  affidavit  sufficient  evi- 
dence to  account  for  the  missing  deed,  and 
the  trade  was  thereupon  consummated.  In 
1902  Mrs.  Johnson  sought  to  mortgage  the 
land  to  secure  a  loan,  and  the  lender  evident- 
ly declined  to  accept  the  Hogenaon  affidavit 
as  a  sufficient  explanation  of  the  absence 
from  the  record  of  the  Hogenson  deed.  This 
action  was  thereupon  commenced  to  clear 
the  title.  The  plaintiff  thai  learned  for  the 
first  time  that  Baker's  title  was  denied  by 
Erlandson,  and  that  the  latter  bad  not  lost 
the  Hogenson  deed,  but  bad  kept  It  off  the 
record  on  the  theory  that  bis  rights  were 
thereby  protected. 

It  Is  urged  by  respondent  that  tbe  failure 
to  recOTd  the  deed  from  Hogenson  to  Er- 
landson was  suffldent  as  a  matter  of  law  to 
put  Edwards  on  inquiry  as  to  Erlandson^ 
rights;  and  that,  Inasmuch  as  Edwards  was 
tbe  agent  of  plaintiff,  the  latter  Is  chargeable 
with  notice  of  tbe  facts  which  inquiry  of  Er- 
landson would  have  disclosed.  We  cannot 
agree  with  this  argument  Tbe  fact  that 
the  record  failed  to  show  that  Hogenson  bad 
ever. parted  with  his  title  was  constructive 
notice  of  Hogenson's  rights  and  nothing 
more.  The  only  subject  of  Inquiry  suggested 
by  that  fact  was  tbe  question  as  to  whether 
or  not  Erlandson  had  unconditionally  ac- 
quired Hogenson's  title.  It  is  admitted  that 
sndi  is  the  fact  Tba«  was  nothing  on  the 
record  suggesting  any  question  as  to  the 

Digitized  by  GooqIc 


724 


106  NORTHWESTERN  REPORTER. 


(X.D. 


TOlIdltr  of  Erlandson'B  deed  to  Baker.  WUle 
It  Is  a  general  rule  that  one  who  bas  knowl- 
edge of  facts  sufficient  to  put  him  on  in- 
quiry is  deemed  to  have  notice  of  the  facts 
which  reasonable  inquiry  would  disclose,  tliat 
nile  does  not  Impute  notice  of  every  con- 
ceivable fact  and  circumstance,  however  re- 
mote, wbicb  might  come  to  light  If  ever? 
possible  means  of  knowledge  were  exhausted. 
It  was  well  said  1^  Judge  Wright,  in  Blrdsall 
V.  Russell,  29  N.  T.  250:  "There  must  ap- 
pear In  the  nature  of  the  case  such  a  conneo 
tlon  t>etween  the  facts  discovered  and  the 
further  facts  to  be  dlBcovered  tbat  the  former 
may  be  said  to  furnish  a  reasonable  and  nat- 
ural due  to  the  latter.**  Se^  also,  cases 
cited  In  note  Am.  ft  Bng.  Bncyd.  of  Law,  voL 
2U  P*  S86.  The  fact  ttiat  Hogenson's  deed  to 
Erlandaon  was  missing  wofid  not  create 
reasonable  m  natural  ground  for  suspecting 
that  Erlandson'B  deed  to  Baker  was  Invalid. 
It  Is  tme  that  inquiry  of  Brlandson  for  the 
missing  deed  would  doubtless  bare  led  to  the 
discovery  of  Baker's  want  of  title;  bnt  we 
do  not  think  that  It  can  be  held  on  the  facts 
of  this  case  that  It  was  the  legal  duty  of  the 
plalntlfC  to  bimt  up  Erlandaon  to  ascertain 
from  him  why  the  deed  bad  not  been  record- 
ed. It  was  not  incombent  on  the  plalntlflC  to 
exbaoat  every  possible  soimie  of  intormatloii. 
It  is  nndlspnted  ^t  neither  she  nor  her 
agent  knew  Brlandson,  or  had  any  knowledge 
of  his  wbereabonts.  She  had  beat  assured 
by  ttie  sworn  stotement  of  Bbgenson  and 
wife  tbat  tbey  bad  conveyed  their  title  to 
Erlandson.  In  view  of  the  latter's  deed  to 
Baker,  she  conid  not  reasonably  expect  any- 
thing bnt  corroboratlTe  Informatlcm  ftom  Er- 
landson. The  plalntifr  Is  therefore  an  Inno- 
cent purchaser  for  ralne,  without  notice  of 
the  InvaUdlty  of  Baker's  title. 

There  Is  a  conflict  of  authority  on  the  ques- 
tion as  to  whether  an  nnantborlaed  delivery  of 
a  deed  held  In  escrow  conv^  any  title  era) 
In  favor  of  an  tainocent  pnrchuer.  We  ex- 
press no  opinion  on  that  quesUw,  as  we  are 
satisfied  that  upon  the  evidence  In  this  case 
It  must  be  held  that  the  defendant  Is  estop- 
ped bis  own  n€«ligence  to  deny  Baker's 
right  to  convey  to  plalntifC.  Tbe  deed  fnmi 
defendant  to  Baker  was  tak»i  from  the  cus- 
tody of  the  d^ository  and  recorded  Septem- 
ber 28, 1882.  The  defendant  was  fully  aware 
of  that  fact  within  a  vwy  short  time  after  It 
occurred.  Ba  made  occasional  dananda  upon 
Baker  for  a  reconveyance,  but  permitted  him- 
self to  be  lulled  into  Inaction  Baker's 
promIsM  to  reconvey  or  settle  In  some  other 
manner.  The  defendant's  action  afta  he 
disoovwed  the  abstraction  and  recording  of 
the  deed  Is  sucb  tbat  It  gives,  at  least,  ground 
to  claim  that  he  ratified  the  nnantborlzed  de- 
livery and  accepted  Baker's  promise  of  com- 
pensation for  the  land.  He  never  paid  any 
tozes  on  the  land,  or  exercised  any  dominion 
over  it,  and  knowingly  permitted  Baker  to 
hold  himself  out  to  the  world  as  the  right- 
ful grantee.  This  condition  of  alfairs  had 


existed  for  aboat  two  years  before  plaintiff 
purchased.  Since  that  time  defendant  has 
nevor  attempted  to  assert  his  right  to  the 
land  until  this  action  was  onnmenced.  Mean- 
while Baker  had  died.  Reasonable  r^ard 
for  the  rights  of  third  persons,  as  well  as  a 
prudent  regard  for  his  own,  required  of  the 
defendant  that  be  abould  toke  prompt  st^  to 
make  known  that  BakerHi  apparent  title  was 
notreal.  His  deed,  apparently  valid,  had  vest- 
ed Bakerwitb  all  the  Indicia  of  ownership,  and 
to  third  pwBcutB,  Ignwant  of  the  undisclosed 
facts,  the  grantor's  long-contlnaed  silence 
operated  as  an  assurance  that  the  deed  was 
valid.  Under  such  circnmstances,  It  was  the 
duty  of  the  defendant  to  act  promptly  and 
make  known  the  Uddoi  vice  in  Baker's  claim 
of  ttUa  If  he  had  pertbrmed  this  duty,  which 
ndlnary  fair  dealing  demanded,  no  loss  omld 
have  resulted  to  himself  or  third  persona  from 
Baker's  wrongdoing.  Having  failed  In  this 
dnt7,  be  must  bear  the  consequeDOSB  of  his  own 
negligence.  Mays  r.  Shields.  117  Oa.  814.  45 
a  B.  68;  Gostello  t.  Meade,  66  Hew.  Prac 
(S.  T.)  896;  SUtTen  v.  Kramer.  41  Iowa.  S84; 
Quick  r.  MlUlgan,  108  Ind.  419,  9  N.  B.  882, 
68  Am.  Rep.  71;  Oonuell  r.  Conndl,  82  W. 
Va.  819,  9  S.  B.  252L 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  court  will  render  Jodgment 
in  favor  of  plaintiff  t<a  the  relief  demanded 
in  the  complaint  All  concur. 


8TATB  ex  rel.  RUSK  v.  BUDQE  et  at.  State 
Capitol  Com'rs. 

(Supreme  Court  of  North  Dakota.  Nov.  18, 
1906.) 

1.  PiTBuo  LiLiros— Grant  to  BrATs— Pin- 

P08K8. 

Tha  erection  <rf  a  residence  for  the  Gov- 
ernor at  the  capital  Is  within  the  purposes  of 
the  grant  of  land  made  by  Congress  to  the 
state  for  public  baildinea  at  the  capital,  under 
section  17  of  the  enabling  act  (25  Stat.  681, 
a  180). 

2.  SAire— OOIITBOI.  BT  iMnSLATUKM. 

The  disposition  of  such  lands  is  exclasively 
with  the  Legislature,  and  its  action  in  such 
matters  Is  final,  unless  violative  of  some  eon- 
stitntlonal  provMon  and  dearly  contrary  to  ths 
terms  of  the  grant 

3.  Sahe. 

It  is  the  province  of  the  Legislature  alone 
to  determine  the  manner  In  which  said  lands 
may  be  disposed  of  In  fortheranea  of  the  pnr- 
poaes  of  said  grant 

4.  Constitutional  Law— LEoiaLAixvE  Pow- 
las— Delegation. 

All  legislative  power  in  this  state  Is  vested 
la  the  Senate  and  House  of  Repreaentatives, 
and  the  Liegislature  cannot  delegate  such  powex 
in  relation  to  purely  l^islative  mattera. 
6.  Same. 

The  [>ower  to  determine  the  manner  of  the 
use  of  the  land  granted  by  section  17  of  the 
enabling  act  (25  Stat  681,  c  180)  is  poxely 
legislative,  and  cannot  be  delegated  to  a  com- 
mission. 
6.  Saue. 

The  power  to  limit  the  snm  that  shall  be 
used  (or  each  public  building  authorised  by  sec- 
tion 17  of  the  mablhig  act  06  Stat  681,  a  iSO^ 


Digitized  by 


N.  D.) 


STATE  V.  BUDGE. 


725 


ia  parel;  letlBlatlve,  and  cannot  be  delegated  to 
a  commission. 

7.  SAUK-^APITOZ.  CSOHinBSIOIT— Legiblatitb 
POWBU. 

Chapter  166.  p.  297.  Lawi  1005,  provided 
for  the  appointment  of  a  capitol  commusion  by 
the  Governor.  Said  conunisaion  was  thereby 
siven  authority  to  remodel  and  reconstruct  the 
capitol  baildinK  of  the  state,  and  to  erect  a 
Qovemor'a  residence  at  the  capital  out  of  the 
proceeds  of  the  lands  dimated  to  the  state  by 
Congress.  The  law  did  not  specify  what  sum 
should  be  used  for  the  capitol  building,  nor 
what  sum  should  be  used  for  the  Governor's 
residence,  nor  specify  when  the  buildings  shall 
be  completed.  Heldt  that  the  law  is  invalid, 
as  an  unwarranted  delegation  of  purely  legisla- 
tive powers. 
(Syllabus  by  the  Court.) 

Application  by  the  state,  on  the  relation  of 
George  Busk,  for  a  writ  of  injunction  against 
'William  Bndge  and  others,  aa  members  of  the 
board  of  state  capitol  commlBalQnag.  Writ 
granted. 

George  A.  Bangs,  Jobn  A.  Sorley.  and 
Spalding  ft  Stambangh,  for  relator.  C.  N. 
Frlch,  Atty.  Gen.,  and  B.  M.  Stevens,  Asst 
Att7>  Gen.  CCnej  B.  Bangs,  of  counsel),  for 
defmdants. 

MOBOAN,  a  3,  The  relator  se^  a  per- 
manent InJnncUon  restraining  the  defendants 
from  farther  proceeding  towards  the  re- 
modeling and  reconstmction  of  the  capitol 
building  of  the  state  of  North  Dakota,  and  from 
all  other  proceedings  by  said  board  provided 
for  by  chapter  166,  p.  297,  Laws  1905.  Said 
chapter  provides  for  the  appointment  by  the 
Governor  of  a  board  of  capital  commissioners, 
.  oonsistlng  of  three  persons.  It  provides  that 
such  board  shall  have  power  to  make  a  con- 
tract for  the  remodeling  and  recoustructlon 
of  the  capitol  of  the  state  of  North  Dakota, 
and  for  the  erection  of  a  governor's  residence 
on  lots  owned  by  the  state  in  Bismarck. 
The  details  as  to  how  funds  shall  be  pro- 
cured by  issuing  and  selling  certificates  of 
Indebtedness  to  be  drawn  solely  against  the 
funds  derived  from  the  sale  of  public  lands 
granted  by  Congress  to  the  state  under  sec- 
tions 12  and  17  of  the  enabling  act  (25  Stat 
680,  6K1,  c.  180).  sre  provided  for  by  the  act 
The  members  the  board  were  duly  appoint- 
ed by  the  Governor  and  conflrined  by  the 
Senate.  The  members  thereof  duly  qualified 
under  their  appointment  by  taking  the  oath 
and  giving  the  bonds  required  by  the  act  and 
dnly  organized  as  a  board  by  the  election  of 
a  president  and  the  appointment  of  a  secre- 
tary. Afterwards  the  Iward  advertised  for 
plans  and  specifications  for  remodeling  and 
rec(»istmctlng  the  capitol  building,  and  for 
bids  for  doing  the  work  and  furnishing  the 
materials  under  the  plans  and  spedflcatlons 
furnished.  While  such  advertisement  was 
proceeding,  a  preliminary  injunction  was  Is- 
sned  by  this  court  upon  a  complaint  rerlfied 
by  the  relator.  An  order  to  show  cause  was 
Incorporated  In  said  preliminary  Injunction 
why  the  same  should  not  be  continued  In 
ft»ce  permanently.  Tht  deCendants  aiq;>ear^ 


ed,  and.  Issues  having  l>een  joined  on  the  al- 
legations of  the  complaint  the  same  were 
argued  before  the  conrt  on  October  23d;  the 
hearing  of  the  order  to  afeow  causa  having 
been  set  on  that  day. 

The  plaintiff  alleges  in  the  complaint  that 
chapter  166,  p.  297,  Laws  1905,  under  which 
the  defendants  are  proceeding,  is  unconstitu- 
tional and  void,  and  that  the  defendant 
board  is  proceeding  In  direct  violation  of  said 
chapter,  which  specifies  what  their  duties 
shall  be  and  how  they  shall  proceed.  In 
general,  the  complaint  alleges  that  the  board 
is  proceeding  to  carry  out  the  provisions  of 
said  act  before  It  Is  practicable,  and  is  there- 
fore contrary  to  the  terms  of  the  act,  and 
that  the  board  has  violated  section  6  (page 
299)  of  said  act  which  prescribes  their  duties 
as  to  selecting  plana  and  specificatlouB  and 
receiving  bids.  The  claim  is  made  in  sup- 
port of  this  objection  that  competitive  bids 
are  not  asked  for,  either  as  to  plans  or  as 
to  doing  the  work.  It  is  also  claimed  that 
the  board  Is  contracting  a  debt  against  the 
state  which  is  in  excess  of  the  limitation  on 
debts  fixed  by  the  Constitution.  It  Is  also 
contended  and  alleged  in  the  complaint  that 
the  board  Is  proceeding  to  dispose  of  the 
lands  donated  by  Congress  by  the  enabling 
act  In  a  manner  contrary  to  the  provisions 
thereof,  and  that  the  board  Is  diverting  the 
fund  derived  from  the  sale  of  said  lands  by 
providing  for  the  payment  of  Interest  on 
certificates  of  Indebtedness  out  of  said  funds. 
It  is  also  alleged  that  the  said  act  is  uncon- 
stitutlonftl  becanse  (1)  It  contains  more  than 
one  subject  viz.,  the  reconstruction  of  a 
capitol  building  and  the  erection  of  a  govern- 
or's reslden<^.  (2)  That  It  delegates  to 
the  board  the  power  of  determining  what 
sum  shall  be  expended  In  a  governor's  resi- 
dence, and  what  sum  shall  be  expended  In 
reconstructing  the  capitol  building.  (8) 
That  the  law  contravenes  the  provisions  of 
the  enabling  act  by  making  provisions  for 
the  erection  of  a  governor's  residence.  No 
objection  Is  urged  that  this  court  is  without 
Jurisdiction  to  entorlaln  the  action  as  an 
original  one. 

Whether  a  residence  for  the  Governor  of 
the  state  at  the  capital  Is  a  public  building, 
within  the  terms  of  the  enabling  act  or  not 
is  a  matter  of  argument  betwem  opposing 
counsel  In  the  case.  Section  12  of  the  en- 
abling act  grants  60  sections  of  land  to  the 
state  "for  the  purpose  of  erecting  public 
buildings  at  the  capital  *  *  *  for  legis- 
lative, executive,  and  judicial  purposes." 
Section  17  of  said  act  grants  to  the  state 
00,000  acres  of  land  "for  public  buildings  at 
the  capital  of  said  state."  There  is  no  other 
provision  In  the  enabling  act  relating  to  or 
prescribing  what  buildings  are  to  be  deemed 
public  buildings  within  the  purpose  of  this 
act  The  Legislature  Is  vested  with  the  power 
to  dispose  of  said  land,  and  the  duty  of  using 
the  proceeds  subject  to  the  terms  of  said  act 
The  Legislature  has  aacted  that  an  execu- 
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tive  mansioD  shall  be  erected  out  of  the  pro- 
ceeds of  said  land,  and  thereby  declared  an 
executive  manBlon  to  be  a  public  building, 
within  the  mean|fig  of  said  act  We  deem 
that  a  correct  and  reasonable  constmctlon 
of  the  enabling  act  The  custom  Is  general 
to  provide  the  Governor  with  a  home  at  the 
capital.  Generally  this  Is  owned  bj  the  state. 
The  possession  is  In  the  state.  It  is  used  by 
the  state  through  Its  executive.  The  Govern- 
or Is  present  at  the  capital  of  the  state  to 
discharge  public  functions.  The  occupancy 
of  the  executive  mansion  may  be  correctly 
said  to  be  for  public  purposes,  and  to  be  a 
public  building,  within  the  meaning  of  the 
enabling  act  Section  17  does  not  grant  this 
land  solely  tax  capltol  building  purposes. 
Other  bnlldlngB  may  be  erected  out  of  the 
proceeds.  FleektenT.Iiamberton,69MInn.l87. 
72  N.  W.  65.  Tbe  grant  under  section  17 
and  the  grant  vcoAer  section  12  of  these  pub- 
lic lands  may  be  appropriated  and  disposed 
of  tor  a  capltol  building.  Whether  tbe  grant 
under  section  12  may  be  used  for  a  govemor'a 
residence  we  need  not  detormlne,  as  section 
17  clearly  permits  tbe  erection  of  such  a 
residence  out  of  the  lands  thereby  granted. 
To  what  «rtent  the  lands  granted  tbe  two 
sectlona  of  tbe  enabling  act  may  be  used  for 
tbe  same  purpose  or  bulldli^  we  need  not 
determine.  The  Legislature  having  enacted 
that  a  ^vemor's  realdence  shall  be  one  of 
tbe  public  buildings  contemplated  by  said 
section  17,  Its  action  Is  final  on  that  question, 
if  within  the  purposes  and  terms  of  said  sec- 
tion. 

It  is  next  contended  by  tiie  retotor  that 
Bald  chapter  166  la  void,  as  an  unwarranted 
delegation  of  l^Ialative  powers  to  said 
board.  The  basis  of  such  contention  Is  that 
matters  of  lejE^latlve  discretion  are  to  be 
determined  by  the  board,  wUch  should 
have  been  >peclflcally  determined  by  tbe 
L^l8latur&  It  Is  claimed  that  the  sums  to 
be  upended  on  a  resldttice  for  the  Governor 
Involves  a  matter  of  legislative  dlscretlcm, 
which  cannot  properly  be  delegated  to  the 
board,  but  must  be  limited  by  the  Legislature 
to  an  amount  certain.  Under  the  Constitu- 
tion all  legislative  power  Is  vested  in  a 
Senate  and  House  of  RepresentatlTes  (sectl<m 
25),  and  all  constitutional  provisions  are 
mandatory,  unless  expressly  declared  to  be 
otherwise  (section  21).  Whether  the  power 
to  determine  the  relative  amounts  of  the 
fund  derived  from  the  sale  of  the  lands 
granted  by  Congress  that  shall  be  spent 
for  a  capltol  building  and  for  a  governor's 
residence  is  a  matter  of  legislative  discretion 
or  pertains  to  administrative  questlonB  is  the 
question  to  be  determined.  It  Is  not  disput- 
ed by  any  one  that  purely  legislative  func- 
tions cannot  generally,  be  delegated.  This 
is  founded  on  tbe  familiar  principle  that  a 
delegated  power  cannot  be  redelegated  un- 
leu  expressly  provided  In  granting  the  power. 
The  people  having  delegated  the  power  to 
lei^Blato  to  the  L^slature,  It  la  Incumbent 


upon  it  to  enforce  the  will  of  tlie  people,  and 
not  delegate  It  to  others.  See  Sutherland  on 
Statutory  Construction  (2d  Ed.)  vol.  1,  I  87, 
and  cases  cited.  "One  of  the  settled  maxims 
in  constitutional  law  is  that  the  power  con- 
ferred upon  the  L^rlslature  to  make  laws  can- 
not be  delegated  by  that  d^artment  to  any 
other  body  or  authority.  Where  the  sovereign 
power  of  the  state  has  located  the  authority, 
there  it  must  remain;  and  by  the  constitu- 
tional agency  alone  the  laws  must  be  made 
until  tbe  Constitution  Itself  Is  changed. 
The  power  to  whose  Judgment  wisdom,  and 
patriotism  this  high  prerogative  has  been  In- 
trusted cannot  relieve  Itoelf  of  the  respon- 
sibility by  choosing  other  agencies  upon 
which  the  power  shall  be  devolved,  nor  can 
it  substitute  tbe  Judgment  wisdom,  and 
patriotism  of  any  other  body  for  those  to 
which  alone  the  people  have  seen  fit  to  con- 
fide this  sovereign  trust"  Cooley's  Consti- 
tutional Limitations  ^th  Bd.)  p.  1S9.  See. 
also,  Dowllng  et  al.  v.  Insurance  Co.,  92 
Wis.  68,  65  N.  W.  788,  31  L.  R.  A.  112; 
O'Nell  V.  Insurance  Co.,  166  Pa.  72.  30  AtL 
945;  State  v.  Simons,  32  Minn.  540,  21  X.  W. 
760;  State  v.  Asfabrook,  154  Mo.  375.  55  S. 
W.  627,  48  L.  R.  A.  265.  77  Am.  St  Rep.  765. 

The  exceptions  to  this  general  mle  are  not 
material  to  be  here  considered.  If  this 
power  be  purely  legislative,  defendants  con- 
cede that  no  delegation  of  the  duties .  Is 
permissible.  If  pur^y  administrative,  the 
plaintiff  concedes  that  they  may  be  delegated. 
Tbe  line  dividing  these  two  powers  Is  not 
always  readily  seen,  and  to  determine  wbm 
the  line  Is  crossed  la  an  extremely  delicate 
duly  In  many  Instances.  Unless  the  delega- 
tion of  the  power  Is  clearly  a  Tiolation  of  tbe 
constitutional  provision  that  all  legUlative 
power  is  vested  In  tbe  Legislature,  the 
plalntiCTs  contention  on  this  point  should  be 
i^held.  The  will  of  the  Legislature  should 
not  be  thwarted,  except  In  a  dear  case  of 
violating  the  mandate  of  the  Constitution. 
Cooley's  Constitutional  Limitations  (5th  Bid.) 
c.  7,  pp.  192-200;  Clnchmatl,  etc,  Ry.  Go. 
T.  Clinton  County  Com'rs,  1  Ohio  St  88. 
It  will  not  be  doubted  by  any  one  that  the 
Legislature  alono  Can  legally  determine 
when  the  proceeds  of  tbe  congressional  grant 
shall  be  expended  In  puUlc  buildings  at 
the  capitel.  The  language  of  Beetion  17  of 
the  enabling  act  is  con(duslTe  upon  the  ques- 
tion. When  that  act  provides,  "and  the 
lands  granted  by  this  section  shall  be  held, 
appropriated  and  disposed  of  exdnsively 
for  the  purposes  herein  mentioned  In  such 
manner  as  the  Legislatures  of  the  respective 
states  may  severally  provide,"  no  room  is 
left  for  debate  on  the  question  that  the  Legis- 
lature shall  determine  when  these  funds 
shall  be  used  for  public  buildings,  and  what 
these  public  buildings  shall  be.  The  power 
to  control  these  lands  and  the  funds  derived 
therefrom  was  delegated  by  Congress  to  the 
LvlBlature»  and  ttiat  delation  was  accesit- 
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ed  and  conflmied  Id  the  Oonstitntlon  by  111 
adoption  by  the  people.  Hence  It  la  deer 
that  the  general  dlapoaltlon  of  these  funds 
for  use  In  pnblic  bnlldlngs  mast  be  dime 
by  the  Legislature. 

It  is  claimed  that  the  Legislature  has  fully 
performed  thia  general  duty  by  the  proTlslona 
of  section  1  of  chapter  166,  wherein  It 
is  enacted  what  the  duties  of  the  board 
of  capltol  commissioners  shall  be  In  the 
following  words:  "And  whose  duty  It  shall 
be  to  remodel  and  reconstruct  upon  Its 
present  site  the  capitol  building  of  the  state 
of  North  Dakota,  at  Bismarck,  and  erect  a 
suitable  residence  for  the  OoTemor  on  the 
lots  now  owned  by  the  state  according  to  the 
proTlalons  of  this  act"  The  law  contains 
no  directions  as  to  how  much  shall  be  ex- 
ponded  for  each  of  said  buildings.  That  is 
left  entirely  to  the  commlsaioners.  Nor  does 
the  law  definitely  specify  when  these  bnlld- 
lngs Bbail  be  completed,  nor  when  the  duties 
of  the  commissioners  shall  end.  It  cannot 
be  reasonably  disputed  that  the  Legislature 
has  power  to  delegate  to  a  board  the  work 
of  superintending  the  erection  of  public 
buildings.  The  Legislature  cannot  act  up- 
on every  detail  arising  in  the  course  of -the 
erection  of  public  bnlldlngs,  or  In  preparation 
therefor.  This  power  must  necessarily  be 
delegated  to  some  person  or  body.  These 
duties  are  deemed  executive,  although  they 
often  InTOlve  discretion,  and  some  of  these 
conld  properly  have  been  specifically  provid- 
ed for  by  legislative  enactment  Duties  that 
relate  to  acceptance  of  plans  and  specifica- 
tions, making  contracts,  selecting  materials, 
and  other  similar  ones  relate  to  the  execu- 
tion of  the  law  enacted  by  the  Legislature, 
and  are  deemed  administrative.  State  v. 
McGraw,  13  Wash.  311,  43  Pae.  176;  Fleck- 
ten  V.  Lamberton,  60  Minn.  187,  72  N.  W. 
65;  Terrltory'v.  Scott,  8  Dak.  367,  20  N.  W. 
401. 

TlieM  eases  sostaln  the  right  to  delate 
to  a  board  or  committee  the  power  to  erect 
a  capitol  building,  and  such  duUes  are  there 
dawminated  admlBistnitlve.  In  none  of 
these  cases  was  the  precise  point  herein  In- 
volved presented  or  decided.  The  law  under 
which  these  dedaions  were  made  fixed  the 
maximnm  cost  of  the  building,  and  one  build- 
ing odiy  was  to  be  erected.  Hence  the  dis- 
cretion of  the  board  of  commissioners  was 
not  unlimited,  so  far  as  the  cost  of  the  build- 
ing was  concerned.  In  this  case  the  com- 
mission has  nnllmlted  discretion  as  to  what 
the  residenee  shall  cost,  and  what  the  capitol 
shall  cost,  within  the  ^Egregate  cost  of  both, 
which  may.  perhaps,  be  said  to  be  limited  to 
9000,000,  because  the  aggr^te  sum  of  the 
certUScates  of  Indebtedness  against  the  funds 
with  which  the  bnildtngs  are  to  be  paid  for 
Is  limited  to  tiiat  sum.  The  commission  has 
absolute  powo-  nnda  this  law  to. fix  the  lim- 
its of  the  cost  of  each  of  said  bnlldlngs. 
Tbey  finally  determine  what  sums  shall  be 


used  tor  eaCh  building.  We  HiSnk  that  such 
disoretlon  should  have  been  exmdsed  by  the 
L^slatmre.  It  Is  not  properly  an  aibnlnls- 
tratlve  discretion.  What  the  several  build- 
ings shall  cost  should  have  been  limited  by 
the  act;  as  it  is  a  substantive  matter  of  leg- 
islative discretion  that  the  Legislature  can- 
not delegate.  Section  17  of  the  enabling  act 
prescribes  that  the  lands  donated  by  tiie 
United  States  to  the  state  for  public  build- 
ings shall  be  dUqiMsed  <tf  as  provided  by  the 
enabling  act,  and  shall  be  dl^sed  of  in  the 
manner  provided  Iqr  the  I«glslature.  The 
L^slatur*  does  not  comply  with  these  pro- 
visions of  the  enabling  ae^  when  it  leaves 
it,  without  restriction  or  direction,  to  the 
capltol  commission  board  to  dispose  of  these 
funds  In  such  mannor  as  It  deems  wise, 
subject  to  one  limitation  imly,  that  a  capltol 
building  shall  be  ronedeled  and  reconstruct- 
ed and  a  govaiior*8  residence  erected.  How 
much  of  these  funds  should  be  used  for  each 
of  these  buildings  pertains  to  the  manner  of 
the  disposition  thereof.  The  discretion  and 
judgment  to  be  used  In  these  matters  of  rel- 
ative amounts  are  committed  to  the  Legisla- 
ture by  Congress.  Tbey  are  purely  and  clear- 
ly I^slatlve  powOT,  and  cannot  properly  be 
delegated  to  persons  or  boarda. 

The  principle  that  purely  l^lslative  func- 
tions and  discretion  cannot  be  delegated  Is 
illustrated  In  many  cases  in  eonstmlng  the 
powers  and  acts  of  dty  councils.  The  Legis- 
lature may  delegate  to  such  bodies  the  power 
to  make  provisions  for  local  government 
within  constitutional  Ibnitatlons.  In  card- 
ing out  these  functions  city  councils  are  held 
not  to  have  the  power  to  delegate  to  others 
those  matters  pertaining  to  legislation,  and 
requiring  for  their  execution  legislative  dis- 
cretion or  Jndgmoit  Hitchcock  v.  Galves- 
ton, 90  C.  S.  341,  24  L.  Bd.  6S9;  Harrison- 
burg V.  Boiler.  07  Va.  D82,  84  8.  B.  828; 
Minneapolis  Oas  Ught  Oo.  v.  Olty  of  Mlnn^ 
apolls,  36  Minn.  1S9,  80  N.  W.  460;  Thomp- 
son V.  Schermerbom,  0  N.  T.  92,  66  Am.  Dec. 
885;  Btrdsall  v.  Clark.  78  M.  T.  78,  29  Am. 
Rep.  106.  In  the  l&st  ease  cited  the  court 
said:  "It  Is  a  well-setUed  prhiclple  that 
public  powers  or  trusts  devolved  by  law  or 
charter  upon  the  council  or  governing  body, 
to  be  aerclsed  by  It  when  and  in  such  man- 
ner as  It  shall  Judge  best,  cannot  be  delegat- 
ed to  others.  Dillon  on  Municipal  Oorp.  |  6a 
If  discretion  and  Judgment  are  to  be  exrads- 
ed  tither  ss  to  time  or  manner,  tiie  body  or 
officer  Intrusted  with  the  duty  must  exercise 
It,  and  cannot  delegate  it  to  any  other  officer 
or  person.  *  •  •  The  council  dlncted, 
not  in  a  qwdfic  case,  bnt  in  all  eases,  that 
the  superintendent  of  streets  sbonld  'cause 
the  woA  to  be  donc^'  thus  delegating  the  pre- 
cise authority  confored  iqmui  it  The  char- 
ter confwred  the  power  upon  the  council  to 
cause  It  to  be  done  by  contract  m  otherwise^ 
'.  This  requires  the  exercise  of  discretion  and 
j  Judgment  as  to  the  manner  In  which  the 
I  work  should  he  done.  Whose  Judgment  Is  to 
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be  exercised?  The  Leglslatare  bas  said  that 
It  is  the  jud^ent  of  the  council,  bat  the 
latter  has  attempted  to  lavest  the  superin- 
tendent of  streets  with  its  exercise.  This 
they  had  no  power  to  do.  The  charter  clear- 
ly contemplates  the  action  of  the  council 
In  each  case"  These  cases,  aft  well  as  those 
cited  as  bearing  upon  the  powers  of  the  Leg- 
islature, unite  In  the  general  principle  that 
agents  or  officers  cannot  be  Intrusted  with 
powers  of  purely  governmental  or  I^alatlve 
character.  They  announce  a  salutary  prin- 
ciple of  constitutional  law.  which  should  not 
be  departed  from.  The  decision  on  this  point 
is  conclusiT^  and  determlues  the  action  In 
favor  of  plaintiff's  contention. 

Other  objections  are  urged  against  the  va< 
lidlty  of  the  law.  and  against  the  proceedings 
of  the  board,  but  to  determine  them  would 
serve  no  purpose  at  present 

An  order  will  be  ei\tered  permanently  en- 
joining further  proceedings  of  the  defendant 
board.  All  concur. 


MURPHY  V.  DISTRICT  COURT  OF 
EIGHTH  JUDICIAL  DIST.  et  al. 

(Supreme  Court  of  North  Dakota.  Nov.  20, 
1905.) 

1.  Cbiminai.  Law— Ohahqe  of  Vehub. 

Under  the  statntei  of  the  state  regnlatlns 
changes  of  place  of  trial  in  criminal  cases  up<Mi 
defendant's  application,  because  of  prejudice 
which  precludes  a  fair  and  impartial  trial  In 
the  couDty  where  the  Indictment  or  Information 
is  laid,  the  presiding  ^udge  Is  not  limited,  In 
selecting  a  place  for  trial,  to  adjoining  counties 
or  judicial  districts.  The  single  statutory  re- 

aairement  Is  that  he  shall  send  the  cose  "where 
le  cause  complained  of  does  not  exist." 
[Bd.  Note. — ^For  cases  in  point,  see  toL  1^ 
Cent  Dig.  Grininal  Law,  t  266.] 

2.  Saicb. 

When  a  change  of  place  of  trial  Is  obtained 
by  a  defeudant  becanse  of  local  prejudice,  the 
duty  of  selecting  the  place  for  trial  rests  ex- 
clusively upon  the  presiding  judge,  Id  the  ex- 
ercise of  a  sound  judicial  discretion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14. 
Cent.  Dig.  Criminal  Law,  {  256.] 

3.  8ame~Abubi  of  DiBCBETIon. 

When  a  change  has  been  granted,  and  an- 
other coun^  selected,  it  will  be  presumed  that 
the  discretion  of  the  presiding  judge  was  exer- 
cised proporly,  and  the  burden  Is  upon  one  at- 
tacking ms  order  to  show  affirmatively  a  mani- 
fest case  of  abuse;  and  this  court  will  not, 
under  Its  saperintending  power  over  Inferior 
courts,  revise  his  order.  In  toe  absence  of  socn  a 
showing,  and  in  no  case  will  It  snbstltnta  and 
enforce  Ita  discretion  as  against  the  discretion 
of  the  presiding  judge. 

[EM.  Note. — For  cases  In  point,  see  voL  IB, 
Cent.  Dig.  Criminal  Law.  {  8044.] 

4.  Same. 

The  defendant,  who  stands  charged  with 
the  crime  of  forgery  in  the  third  denee  in  the 
district  court  of  Ward  county,  applied  f<^  a 
change  of  place  of  trial  and  of  juaies,  because 
of  local  prejudice  and  prejudice  of  the  presidinc 
judge,  and  requested  a  speedy  trial.  A  change 
was  Kranted  to  Cass  county,  and  the  judge  of 
that  district  was  designated  as  the  judge  to  pre- 
ride  at  the  trlaL  After  the  order  was  made 
the  defendant  objected  upon  two  grounds:  (1) 


Becatise  the  case  was  not  suit  to  an  adjoining 

or  neighboring  oounty;  and  (2)  because  of  the 
added  expense  of  taking  witnesses  to  Cass 
county,  ft  Is  shown  that  a  n>eedier  trial  conld 
be  had  In  Oass  county  than  •bowhere,  and  It  is 
conceded  in  this  court  that  the  couri^s  action 
was  proper  In  not  selecting  an  adjoining  connty. 
and  It  Is  slao  conceded  that  a  fair  and  Im- 
partial  trial  Is  assured  in  Caas  county  and  be- 
fore an  unprejudiced  judM,  and  it  Is  not  claimed 
or  shown  that  the  defendant  will  be  prejudiced 
in  making  his  defense.  It  is  held,  upon  defend- 
ant's application  for  a  writ  of  certiorari  to  re- 
view said  order,  that  these  facts  and  those  set 
out  in  the  opinion  do  not  show  an  abuse  of  dis- 
cretion by  toe  presiding  judge  soch  as  will  war- 
rant the  exerase  of  the  snperlnteDdlng  juris- 
diction of  this  court ;  and  the  writ  im-  tnertftm 
denied. 

EUngenid,  J.,  dissenting  In  part. 
(Syllabus  by  the  Court) 

Application  by  John  S.  Muiphy  tm  writ  of 
cmtlorari  to  tii«  district  court  of  Uie  Kli^th 
jodldal  district  and  EL  B.  Ooss,  Ju^;e.  Writ 

denied. 

W.  8.  Lauder  aud  Palda  &  Burke,  tor 
plalntifl.  Greoi  &  McGee,  for  defendants. 

YOUNO,  J.  This  is  an  application  for  a 
writ  of  certiorari  on  behalf  of  one  J.  S.  Mur- 
phy, the  defendant  In  State  v.  Murphy.  On 
July  28, 1905,  an  Information  was  filed  In  the 
district  court  of  Ward  county,  charging  the 
defendant  with  the  crime  of  forgery  In  the 
third  degree.  On  August  7, 1905,  the  defend- 
ant moved  for  a  change  of  place  of  trial 
and  for  a  change  of  judges  to  sit  at  the  trial 
of  the  action.  The  motion  was  based  upon 
the  defendant's  affidavit,  which  alleged  in 
substance  that  he  could  not  have  a  fair  and 
impartial  trial  In  Ward  connty  because  of 
the  prejudice  of  the  officials  of  that  county, 
and  because  of  local  prejudice  which  made 
It  Impossible  to  obtain  jurors  who  bad  not 
formed  an  opinion  of  the  guilt  or  innocence  of 
the  defendant,  and  that  the  presiding  judge 
was  prejudiced  and  biased  against  the  de- 
fendant The  motion  was  granted,  and  the 
place  of  trial  was  changed  from  Ward  coun- 
17,  In  the  Eighth  Judicial  district  to  Cass 
county,  In  the  Third  judicial  district,  and  the 
judge  of  that  district  was  designated  as  the 
judge  to  preside  at  the  trial.  The  record 
shows  that  the  def  aidant  "objected  and  ezcept- 
ed  to  that  portion  of  the  order  in  which  the 
place  of  trial  is  changed  to  Cass  county, 
*  *  *  it  being  283  miles  from  tbd  county 
seat  of  Ward  county  to  the  county  seat  of 
Cass  county  by  the  usual  route  of  travel,  and 
that  there  Is  no  reason  shown  why  a  fair  and 
impartial  trial  of  said  action  cannot  be  bad 
at  any  of  the  counties  adjoining  or  near  to 
the  said  connty  of  Ward,  and  that  no  reason 
Is  shown  why  the  defendant  should  be  put  to 
the  great  and  utraordinary  expaise  of  trav- 
eling, with  his  witnesses,  283  miles  from 
his  home  to  defend  the  action."  Thereafter 
and  on  August  SO,  1906,  the  defendant  upon 
bis  affidavit  setting  forth  the  facts  and  pro- 
ceedings above  stated,  procured  an  order  from 
a  judge  of  this  court,  directed  to  the  presld- 
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Ing  Jodge  of  tbe  Eighth  Judicial  district,  com- 
manding him  to  show  cause  before  this  court 
on  September  20,  1906,  "why  an  appropriate 
writ  should  not  be  issued  from  this  court,  re- 
galrlng  and  commanding  him  to  transmit  to 
this  court  all  tbe  pleadings  and  records,  and 
all  tbe  records  of  the  proceedings  had  In  said  i 
criminal  action  that  right  and  Justice  may  be 
done  therein."  On  tbe  return  day  a  veri- 
fied answer  to  tbe  order  to  show  cause  was  i 
filed  on  behalf  of  the  Judge  of  tbe  Blgbtta  Ju- 
dicial district,  which  states  the  reasons  for  bis  | 
action,  and,  among  other  things,  contains  a  | 
copy  of  the  defendants  affidaTlt  upon  which 
the  order  complained  of  was  made.  Tbe 
hearing  In  this  court  opon  tbe  application  for 
the  writ  prayed  for  was  upon  tbe  defend- 
ant's moving  affidavit  and  tbe  verified  an- 
swer. The  gneetlon  Involved  Is  whether  the 
facts  presented  show  that  tbe  presiding  Judge 
exceeded  his  Jurisdiction  In  sending  the  case 
to  Cass  coun^.  If  they  do,  the  writ  should 
be  granted;  otherwise.  It  must  be  denied. 
Tbe  consld«'atton  of  this  question  will  re- 
quire a  reference  to  the  sections  of  the  stat- 
ute antliorlzing  and  regulating  changes  of 
place  of  trial  and  Judges  In  criminal  cases. 
So  far  as  material,  they  are  as  followa  (Bev. 
Codes  1899): 

Section  8110:  "The  defendant  In  a  crimi- 
nal action  *  •  •  may  be  awarded  a 
change  of  tbe  place  of  trial,  upon  bis  petition 
upon  oath  •  *  *  that  he  has  reason  to 
believe,  and  does  believe,  and  the  facts  upon 
which  such  belief  is  based,  that  be  cannot  re- 
ceive a  fair  and  Impartial  trial  In  the  coun- 
ty or  Judicial  subdivision  where  said  action 
Is  pending,  upon  any  of  tbe  following 
grounds" — which  are  four  In  number:  (1) 
Undue  Influence  of  the  state's  attorney  or  per- 
son promoting  the  prosecution  over  the  mIndK 
of  the  people  of  the  county;  (2)  prejudice 
of  the  people  against  the  defendant  or  tbe 
offense;  (8)  Impossibility  to  obtain  an  im- 
partial Jury;  (4)  any  other  cause  which 
would  probably  deprlvs  the  defendant  of  a 
fair  trial. 

Section  8112:  "Tbe  court  being  satisfied 
that  cause  exists  therefor,  as  defined  In  sec- 
tion 8110,  must  order  a  change  of  the  place 
of  trial  to  some  county  or  judicial  snbdlvl- 
slon  where  the  cause  complained  of  does  not 
exist   •  • 

Section  8120:  "Whenever  the  defendant 
•  •  *  shall  file  bis  affidavit  stating  that 
be  has  good  reason  to  believe  and  does  be- 
lieve that  be  cannot  have  a  fair  and  Impar- 
tial trial  of  such  action  on  account  of  the 
prejudice  of  the  Judge  of  tbe  district  court 
In  which  said  action  is  pending,  the  court 
shall  thereafter  proceed  In  said  action  as 
follows:  (1)  If  the  defendant  *  *  *  asks 
for  a  change  of  tbe  place  of  trial  of  said 
action  on  any  of  the  grounds  specified  in 
section  8110  of  this  Code  [local  prejudice], 
and  also  for  tbe  cause  mentioned  in  this 
■ectlon  [prejudice  of  tbe  Judge],  it  shall  be 
tbe  duty  of  the  court  to  order  said  action 


moved  for  trial  to  some  other  county  or 
Judicial  subdivlston  In  this  state,  as  provided 
In  this  article,  and  to  request,  arrange  tor 
and  procure  some  other  judge  than  tbe  one 
objected  to,  to  preside  at  the  trial  of  said 
action;  or  ^  if  a  change  is  asked  for  only  on 
account  of  tbe  cause  mentioned  In  this  sec- 
tion [prejudice  of  tbe  judge]  tbe  court  In 
which  said  order  Is  pending  may  order  said 
action  removed  to  a  county  or  Judicial  sub- 
dlvtelon  in  an  adjoining  Jtidiclal  district  in 
which  It  can  he  conveniently  and  expeditious- 
ly tried  before  another  Judge,  or  may  re- 
quest, arrange  for  and  procure  the  Judge 
of  another  Judicial  subdivision  to  preside  at 
the  trial  in  tbe  county  or  judicial  sttbdlvlBion 
In  which  the  action  Is  pending.   *  • 

It  will  be  observed  that  when  a  change  of 
place  of  trial  Is  made  because  of  local  preju- 
dice, under  section  8110,  supra,  or  because  of 
local  prejudice  and  the  prejudice  of  tbe 
presiding  Judge  combined,  as  In  this  case, 
under  subdivision  1  of  section  8120,  the  pre- 
siding judge  Is  not  restricted  as  to  tbe  county 
or  judicial  district  to  which  be  may  send  It 
Subdivision  1  of  section  8120  states  that  "it 
shall  be  the  duty  of  tbe  court  to  order  said 
action  removed  for  trial  to  some  other  county 
or  Judicial  subdivision  In  this  state,  as  pro- 
vided in  this  article,  and  to  arrange  for  and 
procure  some  other  Judge  than  the  one  ob- 
jected to,  to  preside  at  the  trial  of  said  ac- 
tion"; and  section  8112  provides  that  when 
tbe  court  Is  satisfied  that  the  cause  authoriz- 
ing the  change  under  sedtlon  8110  (local  preju- 
dice) exists,  It  "must  order  a  change  of  tbe 
place  of  trial  to  scnne  county  or  judicial  sub- 
division where  tbe  cause  complained  of  does 
not  exist"  finbdlvlslon  2  of  section  8120, 
supra,  relates  solely  to  the  court's  duty  when 
tbe  affidavit  of  prejudice  is  directed  to  the 
presiding  Judge  alone.  The  court  may.  In 
such  cases,  call  in  another  Judge,  or  send  tbe 
case  to  swne  county  In  "an  adjoining  district" 
where  It  can  be  "conveniently  and  expedi- 
tiously tried  before  another  judge."  Where  a 
case  is  sent  to  another  county  under  this  sub- 
division (prejudice  of  the  Judge),  It  Is  purely 
for  convenience,  and  this  fact  amply  Justifies 
the  provisions  limiting  the  change  to  a  county 
In  an  adjoining  district  Where,  however, 
the  change  Is  for  local  prejudice,  the  statute 
places  no  limitation  upon  the  court^s  action 
further  than  the  requirement  to  select  a 
county  "where  the  cause  complained  of  does 
not  exist" 

The  statutes  of  most  of  the  states  require 
that  in  ordering  a  change  the  case  must  be 
sent  to  an  adjoining  county  or  Judicial  dis- 
trict or  to  tbe  nearest  or  most  convenient 
county  free  from  objection.  See  4  Enc  PI.  & 
Pr.  458.  It  Is  needless  to  say  that  when 
such  restrictions  are  imposed,  they  must  be 
observed.  Our  statute,  however,  contains  no 
such  restrictions.  The  matter  of  fixing  the 
place  of  trial,  when  the  change  is  for  local 
prejudice,  is  left  to  tbe  iHeslding  judge.  The 
only  requirement  Imposed  by  tbe  itatate  U 
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that  It  must  be  sent  to  i  county  or  Jndlctal 
eabdlTlslon  'Vh^e  the  csose  complained  of 
does  not  exist"  The  selection  of  the  county 
iB  left  to  tlie  discretion  of  the  presiding  Judge;. 
He  may  select  one  county  in  preference  to 
another  county,  aod  may  prefa  one  Judicial 
district  to  another,  so  long  as  he  does  not 
exceed  his  legal  discretion.  This,  we  under- 
stand, Is  conceded  by  counsel  for  defendant  | 
Their  contention  is— end  this  presents  the  | 
only  question  In  the  case — ^tbat  the  presiding  | 
Judge  abused  or  exceeded  Us  discretion  In 
sending  the  case  to  Cass  county,  and  that  the 
record  should  therefore  be  sent  up  to  the  end 
that  he  may  be  required  to  select  some  coun- 
ty nearer  to  Ward  county.  In  our  opinion, 
the  facts  presented  afford  no  warrant  for 
such  Interference  on  the  part  of  this  court 
The  duty  of  selecting  a  county  free  from 
prejudice  Is  cast  upon  the  presiding  Judge, 
and  this  means,  of  course,  a  county  where  the 
trial  will  be  fair,  both  to  the  state  and  to  the 
defendant  Ex  parte  Hodgson,  60  Ala.  306. 
The  defendant  is  glvm  the  right  to  secure  a 
change  on  account  of  local  prejudice,  but  the 
power  to  select  the  county  to  which  the  action 
shall  be  sent  Is  not  glvra  to  him.  Neither  is 
It  glTen  to  this  court  It  Is  given  to  the  pre- 
siding Judge,  and  Is  peculiarly  within  his 
discretion. 

Tbe  question,  therefore,  is,  not  what  county 
would  the  defendant  select,  nor  what  choice 
would  our  discretion  dictate,  but  Is  whether 
or  not  the  presiding  Judge  exceeded  tbe  dis- 
cretion committed  to  him  In  siding  the  case 
to  Cass  county.  Tbe  snperlntendlng  control 
over  Inferior  courts — ^that  Is,  the  power  to 
keep  them  "within  hounds," — which  Is  vested 
in  this  court  by  the  state  Constitution,  does 
not  authorize  us  to  substitute  our  discretion 
for  that  of  tbe  tribunals  whose  acta  we 
superintend.  This  was  well  expressed  by 
the  Supreme  Court  of  Michigan  In  T.  &  W. 
Co.  V.  Circuit  Judge,  76  Mich.  360,  871,  42 
N.  W.  968,  in  which  that  court  said:  "It  Is 
tme  tiiat  the  Constltotton  has  given  this 
court  a  general  superintending  control  over 
all  inferior  courts,  but  In  tbe  exercise  of  this 
Jurisdiction*  It  has  never  been  claimed  that 
this  court  can  substitute  Its  discretion  for 
that  of  the  inferior  tribunal,  and  compel  It 
to  exercise  and  enforce  our  discretion  and  not 
theirs."  It  is  true  the  discretion  of  tbe  pre- 
siding Judge  Is  a  Judicial  and  not  a  persoual 
(me,  "yet.  It  being  a  discretion  created  and 
confided  by  the  law,  It  will  not  be  revised 
by  this  court.  In  the  absence  of  any  showing 
that  it  has  been  abused  to  the  prejudice  of 
the  defHidant"  BotiaumMQ  t.  State,  14  Tex. 
App.  271,  302.  and  eases  cited.  TbB  presump- 
tion Is  that  the  discretion  of  tbe  trial  Judge 
was  prop^ly  exercised,  and,  "no  matter 
from  what  aonrce  the  court  gets  Information 
to  aid  its  discretion,  when  exercised.  It  must 
be  regarded  as  properly  done  In  the  Interest 
of  Justice."  Coal  Ca  t.  Goal  Co.,  64  Md.  902, 
806, 1  AH  878;  Stattt  t.  Ooleman,  8  8.  a  287; 


Grooms  v.  State,  40  To.  Cfr.  R.  827,  SO  S.  W. 
370;  Cox  V.  State.  8  Tex.  App.  264.  2S3.  S4 
Am.  Rep.  746;  Simmons  t.  St  Panl  &  C  Ry. 
Co.,  18  Minn.  184  (OIL  168.)  And  tbe  court's 
action  will  not  be  revised,  unless  It  Is  ctearly 
apparent  that  It  has  exceeded  its  legal  dis- 
cretion and  authority  (Eobannon  t.  State, 
supra;  Cox  v.  State,  supra),  and  unless  It 
li  shown  that  the  defendant  has  been  pv^xt- 
diced  thereby  (Frizzell  v.  State,  80  Tex.  Ai^ 
42-^,  16  S.  W.  761).  In  addition  to  tbe  fore- 
going, for  cases  in  point  see  State  t.  Blkins, 
C3  Mo.  160;  Preston  v.  State,  4  Tex.  App. 
180,  102;  also,  Bradley  v.  Cramer.  61  Wis. 
572,  21  N.  W.  519;  Miller  T.  T.  W.  &  W.  By. 
Co.,  33  Ind.  636;  Cromle  v.  Hoovo*.  40  Ind. 
48;  Greer  v.  Whitfield.  4  Lea  (Tenn.)  85. 

Tested  by  the  foregoing  rules,  which  are 
well  settled,  the  majority  of  this  court  are 
of  opinion  that  the  defendant  has  not  shown 
adequate  cause  for  the  exercise  of  our  super- 
intending Jurisdiction.  It  Is  admitted  that 
Cass  county  is  free  from  the  prejudice  from 
which  the  defendant  wished  to  escape  when 
he  applied  for  a  change  of  venue,  and  it  Is 
not  claimed  nor  suggested  tbat  the  Jodge  of 
the  Third  judicial  district  is  In  any  respect 
prejudiced.  The  purpose  for  which  the 
change  was  taken  concededly  has  been  ac- 
complished by  the  selection  of  a  county 
**wbeie  the  cause  complained  ot  does  not 
exist"  The  only  objections  urged  against 
tbe  court's  action  are  (1)  that  it  has  not 
been  shown  "why  a  fair  and  impartial  trial 
cannot  be  bad  at  any  of  the  counties  adjoin- 
ing or  near  to  Ward  coun^;  and  (2)  tbe 
additional  expense  which  the  defendant  wlU 
Incur  traveling  with  Ida  witnesses  to  Cass 
county. 

The  first  objection  Is  perhaps  snfBciently 
answered  by  the  mure  statement  that  tbe 
presiding  judge,  who  was  charged  wltb  tbe 
duty  of  selecting  a  place  of  trial,  selected 
Cass  county,  and  tbe  further  fact  that  tbe 
court  was  not  limited  by  tbe  Onutltatlon 
or  by  statute— and  this  Is  not  disputed— to 
tbe  sdectlon  of  a  county  near  to  or  adjoin- 
ing the  county  where  tbe  actl<m  Is  pmdUig. 
The  presumption,  aa  we  baTO  seen,  is  in  faror 
of  his  action,  aniA  It  has  not  been  shown  by 
the  defffiidant  who  assails  tbe  order  tbat  a 
fair,  impartial,  and  speedy  trial  could  ban 
been  had  In  any  of  tbe  interrmlng  counties 
or  judicial  dlstrlda.  Then,  too,  It  appears 
from  the  defendant's  affidavit  In  support  of 
his  application  for  a  change,  as  well  as  tbe 
answer  of  the  presiding  judge,  that  he  did 
not  exceed  his  legal  dlsoetlon  in  selecting 
a  remote  county.  The  prejudice  agalnat  the 
defendant  Is  alteged  by  him  to  be  exceeding- 
ly bitter,  and  to  be  both  perscmal  and  politi- 
cal, and  to  exist  bolb  within  and  without 
Ward  county.  His  affidavit  states,  among 
otbw  things,  that  for  12  years  laat  past  he 
has  taken  a  prominmt  part  in  political  af- 
fairs, and  that  daring  tbis  time  the  feeling 
in  Ward  county  baa  been  very  bitter,  and 
that  he  has,  because  of  his  prominence  In 


Digitized  by 


N.  D.) 


MUEPHY  T.  DISTRICT  OOUET 


OF  BIGHTH  JUDICIAL  DIST.  731 


■nch  attain,  and  becam  of  fatal  toadmblp  In 

the  campaign  of  1904  of  (me  of  tbe  political 
factions  Into  which  that  comity  1b  dlTlded, 
been  snbjected  to  much  personal  abuse  and 
▼Uiflcation ;  that  this  prosecntlon  la  primarily 
to  sobaerre  political  purposes  and  nothing 
else,  and  is  being  pushed  rigorously  by  the 
political  enemlea  of  this  defeudant,  both 
within  and  wlthoat  Ward  county;  that  the 
state's  attorney  1b  a  bitter  political  enemy  of 
the  defendant ;  that  this  Is  true  of  the  sheritF 
of  tbe  county  and  his  chief  deputy;  that  a 
majority  of  the  county  commissioners  are 
bitter  personal  and  political  enemies  of  the 
defendant ;  that  many  of  the  township  super- 
Ttsora  belong  to  the  opposing  faction,  and 
they,  with  the  county  commissioners,  bSTe, 
In  selecting  names  to  fill  the  Jury  list  sent 
in  only  those  who  are  his  personal  and 
political  enemies — and  to  this  general  ar- 
raignment Is  added  tbe  all^atlon  that  the 
presiding  Jud^e  of  tbe  district  la  prejudiced 
against  him. 

It  win  be  seen  that  this  affidavit  presents  a 
case  of  more  than  mere  local  prejudice.  The 
prejudice  of  which  the  defendant  complains 
is  both  personal  and  political,  one  growing 
entirety  out  of  his  political  leadership,  ex- 
isting within  and  without  Ward  county,  and 
of  a  more  riolput  character;  and  he  charges 
that  this  prosecution  is  purely  for  political 
purposes.  That  a  bitter  factional  difference 
exists  In  Ward  county,  which  luTolves  tbe 
personal  character  and  reputation  of  this 
defendant  Is  admitted  by  the  answer;  and 
It  la  also  admitted  that  practically  the  same 
conditiou  exists  In  all  of  the  counties  of 
tbe  Eighth  Judicial  district  In  which  Ward 
county  Is  situated.  It  is  apparent  that  tbe 
conditions  which  produce  tbe  prejudice  of 
which  the  defendant  complains  are  not  con- 
fined by  county  lines,  and  tbelr  extent  can- 
not be  measured  by  miles.  Tbe  presiding 
Judge  owed  a  duty  to  tbe  defendant  and, 
indeed,  was  required  to  send  the  case  to 
a  county  where  tbe  cause  complained  of 
does  not  exist  Instead  of  selecting  a  coun- 
ty near  to  or  adjoining  Ward  county, 
he  selected  a  remote  county,  and  that  It 
would  have  been  an  improper  exercise  of 
discretion  to  have  selected  any  county  In 
the  Eighth  Judicial  district  Is  frankly  con- 
ceded by  defendant's  counsel,  and  It  Is  not 
claimed  in  this  court  that  any  of  tbe  ad- 
Joining  counties  could  have  been  properly  se- 
lected. The  adjoining  counties  in  the  Eighth 
judicial  district  are  confessedly  objectionable 
for  the  same  reason  that  Ward  Is,  and  the 
adjoining  counties  on  the  south,  apparently 
otherwise  unobjectionable,  are  eliminated 
solely  onthe  ground  of  inconvenience.  Itmay 
be  that  some  county  might  have  been  select- 
ed nearer  to  Ward,  or  some  county  between 
Ward  and  Cass  county,  which  would  be  free 
from  prejudice,  but  this  does  not  sbow  that 
In  selecting  Cass  county  tbe  presiding  Judge 
exceeded  his  legal  discretion.  It  shows,  rath* 
er,  that  be  exercised  his  discretion  on  the 


side  of  safety  and  In  favor  of  the  defendant 
in  securing  a  fair  trial  by  avoiding  with 
certainty  the  bitter  personal  and  political 
prejudice  of  which  he  complained. 

Of  the  several  reastms  stated  in  the  answer 
for  the  selection  of  Cass  county  In  preference 
to  other  counties  or  Judicial  districts,  we 
shall  refer  only  to  the  following:  It  Is 
alleged  that :  "Upon  the  motion  for  a  change 
of  place  of  trial  being  made  by  tbe  defeudant 
in  said  information,  it  was  urged  by  coonsel 
for  said  defoidant  that  they  were  anxious 
for  a  speedy  trial  and  disposition  of  said 
cause,  and  that  tbe  district  court  of  said 
Ward  county  and  tbe  Judge  th^eof  regarded 
it  as  proper  to  change  the  place  of  trial 
to  such  county  as  would  Insure  an  expedi- 
tious trial  upon  said  information ;  that  at 
the  time  of  making  said  order,  changing 
the  place  of  trial  of  said  cause  to  Cass 
county  in  the  Third  Judicial  district*  a  term 
of  the  district  court  of  said  Cass  county 
was  then  Just  opening,  at  which  term  it 
appeared  to  said  district  court  of  Ward 
county  tbe  issue  upon  said  Information  could 
be  tried,  thus  insuring  a  fair  and  expeditious 
trial  of  said  cause;  that  at  the  time  of 
making  said  motion  for  change  of  place  of 
trial  no  presentation  of  facts  was  made  by 
the  defendant  or  bis  counsel  with  reference 
to  the  number  of  bis  wltorases  or  the  prob- 
able additional  expense  which  might  be  Im- 
posed upon  tbe  defendant  by  any  change  of 
tbe  place  of  trial,  and  that  no  showing  has 
yet  been  made  upon  that  point  the  only 
intimation  of  any  objections  to  tbe 'change 
as  made  t>eing  made  In  the  oral  commits 
of  counsel  after  tbe  order  of  the  district 
court  of  said  Ward  county  had  been  made, 
and  in  the  course  of  stating  exceptions  to 
such  order ;  that  the  order  changing  the 
place  of  trial  upon  said  Information  was 
made  •  *  •  solely  with  the  view  of  se- 
curing to'  said  defeudant  a  perfectly  fair 
and  impartial  trial  of  tbe  Issues  in  said 
action,  and  tbe  place  of  trial  was  so  changed 
to  said  Cass  county  in  the  honest  belief  on 
the  part  of  tbe  court  making  said  order  that 
tb^eby  all  fear  ot  local  prejudice,  or  the 
interference  by  local  officials  or  other  persons, 
would  be  avoided  and  prevented;  that  in 
making  the  order  chaining  the  place  of  trial 
as  aforesaid,  tbe  district  court  of  Ward 
county  aimed  at  tbe  exercise  of  fair  and 
honest  discretion,  believing  that  In  making 
such  change  it  was  the  duty  of  said  court 
to  protect  the  interests  of  the  state  as  well 
as  of  tbe  defend^t  and  by  its  order  to.  insure 
that  the  trial  m  bad  In  such  coun^  as 
would  be  removed  from  undue  Influence 
either  for  or  against  said  defeudant" 

It  was  Important  that  tbe  court,  in  se- 
lecting tbe.  place  of  trial,  should  take  into 
consideration  the  defendant's  request  for  a 
speedy  trial  as  well  as  a  fair  and  impartial 
trial.  It  was  Important  to  tbe  state  as  well 
as  to  the  defendant.  Tbe  defendant  urged 
his  desire  for  a  qieedr  trial,  and  In  doing 
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SO  he  was  aseertlng  a  constitutlonah  rlg^ht 
Section  18,  state  Const  In  decldliv  wbere 
snch  a  trial  conld  be  had  It  miut,  we  think, 
be  admitted  that  one  connty  could  be  pref- 
erable to  another  In  the  same  Judicial  dis- 
trict, or  one  Judicial  district  to  another, 
for  the  Jnrpose  of  Becuring  It  The  presiding 
Ju^e  was  in  a  position  to  know  of  the  con- 
ditions In  the  other  countlea  and  Judicial 
districts.  A  speedy  trial  was  assured  In  Cass 
county,  and  it  Is  not  shown  or  claimed  that 
as  speedy  a  trial  could  have  been  had  else- 
where. This  reason  alone.  In  the  oplnioo  of 
the  majority,  shows  that  the  prestding  Judge 
did  not  abuse  his  discretion. 

The  objection  based  upon  the  expense  add- 
ed by  the  change  to  Oass  county,  whatever  It 
may  be,  does  not  merit  serious  considera- 
tion. The  defendant  deliberately  elected  to 
forego  a  trial  by  a  Jury  of  the  vicinage  be- 
cause of  the  alleged  prejudice  against  falm, 
and  thus  cast  upon  the  presiding  Judge  the 
duty  of  selecting  some  other  county  free 
from  complaint  He  voluntarily  chose  to 
bear  the  additional  Inconvenience  and  ex- 
pense which  would  result  from  a  trial  away 
from  his  home.  That  the  actual  expense  of 
making  his  defense  in  Cass  county  may  be 
greater  than  If  the  trial  was  had  In  a  nearer 
county  is  probably  true.  The  defendant  did 
not  advise  the  trial  court,  nor  has  he  advised 
this  court,  of  the  probable  extent  of  the  ad- 
ditional expense.  This  was  a  matter  which, 
among  other  thln^  it  was  proper  for  the 
presiding  Judge  to  take  into  consideration, 
but  as  compared  with  the  necessity  of  secur- 
ing a  fair,  impartial,  and  speedy  trial,  it  la 
of  minor  importance.  It  is  not  claimed  that 
the  defendant  Is  unable  to  bear  the  additional 
expense,  or  that  he  is  financially  unable  to 
make  his  defense  In  Cass  county,  because  of 
the  expense  of  securing  witnesses;  and,  if 
that  were  urged,  it  could  not  be  sustained, 
for  the  Legislature  has  made  provisions  for 
the  payment  of  fees  of  witnesses  by  the 
county  In  sucb  cases.  Section  8408,  Rev. 
Codes.  It  is  apparent,  and  Indeed  It  ia  not 
claimed  otherwise,  that  the  defendant  will 
not  be  deprived  of  any  legitimate  means  of 
defense  because  of  the  additional  expense,  or 
because  of  the  change  to  Cass  county,  and 
the  obJectli»  cannot  therefore  prevail  against 
the  change  wbich  secures  a  fair  and  speedy 
trial.  That  mere  additional  expense  will  not 
prevail  against  a  change  to  a  county  not 
adjoining  see  People  v.  Baker,  8  Parker, 
Cr.  R.  (N.  T.)  181, 1»7.  It  is  conceded  In  this 
case  that  by  the  order  of  which  complaint  Is 
made  the  defendant  was  assured  of  a  fair 
and  impartial  trial,  and  by  an  unprejudiced 
Judge.  This  is  what  the  defendant  prayed 
for  In  filing  hla  application  for  a  change. 
He  also  demanded  a  speedy  trial.  That  too, 
was  granted,  and  it  is  not  claimed  that  a 
speedier  trial  could  have  been  had  elsewhere. 
Whatever  additional  expense  or  inconvenience 
may  be  added  because  of  the  change  are  mere- 
ly inddenti  TOlnntaxlly  aasnmed      the  de- 


fendant In  applying  for  the  change,  and  can 
be  given  but  little  weight  as  against  the 
court's  action  In  selecting  a  county  where  it 
Is  admitted  a  fair  and  speedy  trial  will  be 
had.  As  previously  stateid,  the  aelectlon  of 
the  county  was  a  matter  for  judicial  discre- 
tion. The  objectioa  that  an  adjoining  county 
was  not  selected  is  confessedly  without  merit, 
and  tills  is  shown  to  be  true  as  to  the  objec- 
tion based  upon  additional  expense.  No  other 
objections  were  urged  to  the  selection  of  Cass 
county.  In  the  opinion  of  the  majority  of 
the  court  It  is  not  shown  that  the  presiding 
Judge  exceeded  his  dlacretl(m  In  nuking  the 
order  complained  of. 

It  follows,  therefore,  that  the  application 
for  the  writ  must  be  denied,  and  the  tonpo- 
rary  restratolng  order  dissolved ;  and  It  la  ao 
ordered. 

MORGAN.  C  J.,  concurs. 

BNGERUD,  J.  (dissenting).  I  am  unable  to 
concur  in  the  conclusions  reached  by  my 
associates  In  the  forgoing  opinion.  I  shall 
state  my  reasons  for  dissent  as  briefly  as 
possible.  I  agree  with  my  associates  that 
when  the  defendant  in  a  criminal  case,  de- 
mands and  proves  his  right  to  a  change  of 
venue  by  reason  of  the  bias  and  prejudice  of 
the  Judge  and  Inhabitants  of  the  county  where 
the  case  arose,  neither  the  defendant  nor  the 
prosecution  has  any  constltatlonal  or  statu- 
tory right  to  name  the  county  to  which  the 
action  shall  be  sent  but  that  the  selection  of 
the  county  wherein  to  try  the  case  la  com- 
mitted to  the  discretion  of  the  district  judge. 
I  concede  that  In  selecting  the  county  to 
which  to  send  the  case  the  judge  may  act 
upon  facts  within  his  personal  knowledge, 
as  well  as  upon  proof  offered  by  the  parties. 
In  the  absence  of  any  showing  to  the  contrary, 
It  must  be  presumed  that  the  discretion  was 
properly  exercised.  This  presumption  In 
favor  of  the  action  of  the  trial  court  may  be 
overcome,  however.  To  hold  otherwise  la  ta 
vest  the  district  Judge  with  unlimited  arbi- 
trary power  (which  is  synonymous  with 
caprice)  to  send  a  case  to  any  county  In  the 
state,  however  remote  from  the  county  where 
the  crime  is  alleged  to  have  been  committed. 
The  presumption  in  this  instance  in  favor  of 
the  propriety  and  regularity  of  the  rulings  of 
the  district  Judge  Is  in  no  respect  different  In 
kind  or  degree  from  the  presumption  which 
prevails  with  respect  to  the  decision  of  that 
court  in  any  other  discretionary  matter.  The 
decision  is  presumed  to  be  right  until  the 
contrary  is  made  to  appear.  If  It  is  made  to 
appear  in  an  appropriate  proceeding  before 
the  Suprone  Court  that  the  discretion  of  the 
district  Judge  has  been  erroneously  exercised 
or  abused,  the  erroneous  decision  or  ord» 
should  be  set  aside  or  corrected,  whethw  it 
occurs  on  a  motion  to  Change  the  Traue  or  la 
any  other  proceeding  before  the  low^  court 
This  must  be  so  .because  the  dlscreti<ui  of  the 
lower  court  with  respect  to  the  selectioB  <tf  a 
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county  to  which  to  send  the  case  Is  a  Judicial, 
not  an  arhltaiy  discretion,  and,  being  Judi- 
cial, must  be  reasonably  exercised  with  due 
regard  to  the  rights  of  the  parties,  and  must 
be  Justlfled  by  the  facta  upon  which  the  de- 
dsicm  was  based.  This  is  a  proceeding  which 
directly  challenges  the  proprletr  of  the  order 
for  a  change  of  venue  on  the  ground  that  the 
district  jndge  arbitrarily,  and  without  any 
reasonable  cause,  sent  the  case  to  Cass  coun- 
ty. Of  all  the  county  seats  In  this  state,  east 
of  the  Missouri  river,  with  which  Mlnot  has 
direct  railway  conunnnlcation,  Fargo,  the 
county  seat  of  Cass  county,  Is  the  most  re- 
mote, with  the  possible  exception  of  Wabpe- 
ton  In  Richland  county.  The  petitioner  al- 
leges that  there  is  no  reason  in  existence  to 
Justify  the  selection  of  so  distant  a  place  for 
trial,  and  the  place  selected  was  objected  to 
In  proper  season.  When  It  Is  said  that  there 
Is  a  presumption  that  Judicial  discretion  was 
pnqwrly  exercised,  It  Is  meant  thereby  merely 
that  there  Is  a  prraumptlon,  In  the  absence  of 
any  proof  on  the  subject,  that  there  were 
sufficient  facts  to  warrant  the  decision  In 
question.  When,  however,  as  In  this  case.  In 
response  to  a  proceeding  which  directly  chal- 
lenges the  propriety  of  the  decision  on  the 
ground  ttiat  there  were  no  facts  Justifying  It, 
the  lower  court  is  called  upon  to  disclose  and 
certify  to  this  court  the  facts  upon  which  It 
based  Its  decision,  and  all  those  facts  are 
before  tlie  reviewing  tribunal,  there  is  no 
presumption  In  favor  of  the  propriety  of  the 
decision  under  review. 

The  Inquiry  then  Is :  Do  the  facts  disclos- 
ed Justify  the  decision?  So,  In  this  case,  the 
district  court  was  required  by  the  order  to 
show  cause  to  disclose  to  this  court  all  the 
facts  which  were  before  It  and  upon  which 
It  relied,  as  a  reason  for  selecting  so  remote 
a  place  for  trial  as  Cass  county,  instead  of 
some  one  of  the  several  nearer  counties.  In 
obedience  to  the  order  the  lower  court  has 
set  forth  in  the  return  all  the  facts  which  it 
asserts  warranted  Its  decision.  The  question 
before  this  court  Is :  Do  the  facts  set  forth 
in  the  return  warrant  the  selection  of  Cass 
Goun^  In  preference  to  some  nearer  county? 
I  am  very  clearly  of  the  opinion  tliat  the  fects 
stated  In  the  return  were  utterly  insnffl- 
dent  to  Justify  the  selection  of  Cass  county, 
and  disclose  a  clear  case  of  abuse-  of  dis- 
cretion. It  seems  to  me  too  plain  for  argu- 
ment that,  when  a  change  of  venue  becomes 
necessary  by  reason  of  local  prejudice,  the 
'district  court  cannot  rightfully  send  the 
case  for  trial  to  a  place  more  remote  than  is 
necessary  to  secure  a  fair  and  Impartial  trial. 
The  disadvantages  of  a  trial  far  remote 
from  the  scene  of  the  alleged  crime  are  ot>- 
Tlous.  It  la  not  merely  a  matter  of  expense, 
although  that  Is  an  Important  Item.  Every 
lawyer  of  experience  knows  how  often  dur- 
ing the  progress  of  a  trial  some  tmforeseen 
emergency  may  arise  which  renders  it  im- 
perative to  get  additional  testimony  to  refute 
or  corroborate  some  othw  testimony  which 


has  been  unexpectedly  disclosed  at  the  trial, 
or  to  obtain  information  to  enable  counsel  to 
effectively  examine  or  cross-examine  witness- 
es whose  preaence  or  whose  testimony  is  a 
surprise.  These  reasons,  and  others  which 
might  be  suggested,  render  it  highly  Impor- 
tant that  the  trial  should  take  place  no  fur- 
ther from  the  scene  of  the  alleged  crime  than 
is  absolutely  necessary.  The  Legislature  has 
wisely  left  it  to  the  discretion  of  the  court  to 
determine  on  the  facts  of  each  case  how  far 
from  the  county  where  the  case  arose  the  tri- 
al shall  be  had  In  order  to  avoid  local  prej- 
udice, and  I  think  it  is  clear  that  the  distance 
it  may  be  removed  Is  impliedly  limited  to  that 
required  In  order  to  obtain  a  fair  and  Impar- 
tial trial.  Such  is  the  holding  in  New  Toik 
under  a  similar  statute.  See  People  v.  Baker, 
3  Parker,  Cr.  R.  181,  lOS ;  s.  c,  3  Abb.  Prac.  42, 
56,  cited  in  the  majority  opinion.  In  that 
case  it  Is  said :  "Ordinarily,  where  the  place 
of  trial  is  changed,  an  adjoining  county 
should  be  selected,  and  so  the  aathorltiea  de- 
clare. However,  there  Is  no  express  limita- 
tion, and,  If  the  necessity  which  may  require 
any  change  should  call  for  a  more  remote 
county,  that  should  be  selected." 

I  maintain  that  the  presumption  Is  that  a 
fair  and  impartial  trial  can  be  had  in  any 
county  In  the  state  until  the  contrary  ap- 
pears. That  being  so,  it  was  the  duty  of  the 
court  to  select  the  nearest  and  most  accessi- 
ble county  to  Ward  county,  unless  som^  valid 
objection  to  the  selection  of  that  county  ex- 
isted. The  presumption  being  that  a  fair 
and  impartial  trial  could  be  had  in  any  other 
county  than  Ward,  It  Is  clear  that  the  bur- 
den was  on  him  who  asserts  the  contrary  to 
overcome  the  presumption.  Hence  the  ques- 
tion in  this  case  Is :  Do  the  facts  disclosed 
in  the  return  furnish  a  valid  reason  for  pass- 
ing by  the  several  counties  near  to  Ward  and 
selecting  a  place  of  trial  284  miles  away? 
In  my  opinion,  if  the  facts  disclosed  by  the 
return  do  not  show  a  sufficient  reason  for 
passing  over  near-by  counties,  then  It  was 
an  abuse  of  discretion  to  select  a  remote 
county  In  preference  to  a  near  one.  The 
nature  of  the  showing  of  local  prejudice  was 
such  that  it  gave  good  grounds  to  claim  that 
the  prejudice  extended  to  all  the  counties 
in  the  Eighth  Judicial  district,  and  the  dis- 
trict Judge  states  In  bis  return  facts  within 
his  own  knowledge  which  It  may  be  assumed 
show  that  a  fair  and  Impartial  trial  could  not 
be  had  In  the  Second  Judicial  district,  which, 
until  quite  recently,  Included  the  counties 
now  constituting  the  Eighth  Judicial  district 
The  only  reason  assigned  for  not  selecting 
some  county  in  the  Fifth  district  where  the 
county  seat  Is  on  the  main  line  of  the 
Minneapolis,  Saint  Paul  &  Sault  Ste.  Marie 
Railway,  and  thus  easily  accessible  to  Mlnot, 
is  that  the  Judge  of  that  district  Is  a  brother 
of  one  of  the  attorneys  for  the  defendant 
It  Is  needless  to  say  that  that  reason  is  In- 
sufficient 'It  cannot  be  supposed  that  a  dis- 
trict Judge  wlU  be  influenced  In  bis  conduct 
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u  a  Judge  Id  the  trial  of  a  erlmlnal  case  1>7 
bta  r^tlonBblp  to  one  of  the  attomeys.  If, 
however,  it  waa  imdealrable  to  send  the  case 
to  FeMMndeD,  the  county  seat  of  Wells  cotm- 
tr,  in  the  Fifth  Judicial  district,  which  coun- 
ty seat  is  only  80  miles  from  Mtnot;  I  am 
miable  to  discorer  why  one  of  the  two  coun- 
ties In  the  First  district  BhoaM  not  have 
been  selected.  No  reason  whatever  is  as- 
signed why  ^  case  slioold  not  be  tried  in 
the  Flnt  district  Lakota,  the  coimly  seat 
of  Nelson  county,  la  only  142  miles  from  Ml- 
not,  on  the  main  line  of  tiie  Great  Northern 
Railway,  and  Grand  Fwks  is  206  miles  from 
Mlnot,  on  the  same  line. 

It  seems  unreasonable  to  me  to  assume 
that  the  political  strife  which  created  the 
prejudice  against  defendant  in  his  county 
and  Judicial  district  had  become  so  wide- 
spread and  general  as  to  taint  with  prejudice 
any  appreciable  portion  of  the  inhabitants 
of  other  districts  not  affected  by  the  Quee* 
tlons  which  created  the  strife  In  Ward  coun- 
ty. But,  even  If  such  a  condition  of  affairs 
were  possible  or  reasonably  probable,  It  Is 
not  claimed  that  such  is  the  condition  In  this 
case.  It  is  not  pretended  that  a  fair  jury 
could  not  be  bad  In  either  the  Fifth  or 
First  districts.  As  stated  before,  I  assert 
that  the  propriety  of  the  court's  decision 
must  be  tested  by  those  facts,  and  those 
alone,  which  are  shown  In  the  return  as 
grounds  for  his  action.  The  facts  stated  In 
the  return  are  not  disputed  by  the  petitioner, 
and  hence  we  are  called  upon  to  determine 
only  the  legal  sufficiency  of  the  facts  alleged 
by  the  district  Judge  to  warrant  his  decision. 
In  this  case,  as  in  any  other  case  before  an 
appellate  court,  we  cannot  go  outside  the 
record  and  assume  tbe  possible  existence  of 
other  facts  than  those  disclosed  by  the  rec- 
ord, in  order  to  sustain  or  reverse  the  de- 
cision under  review.  The  fact  that  i>erbaps 
a  speedier  trial  could  be  had  In  Cass  county 
than  in  any  other  is  in  my  opinion  no  suf- 
flclent  reason  for  the  selection  of  that  county. 
It  is  doubtless  true  that  tbe  speedy  dis- 
position of  the  case  is  a  desirable  tiling,  and 
under  some  circumstances  would  be  a  good 
reason  for  preferring  a  more  distant  county 
than  a  nearer  one.  I  maintain,  howeyer, 
that,  where  the  trial  Is  not  likely  to  be  de- 
layed for  any  great  length  of  time  by  select- 
ing tbe  nearer  county,  then  the  mere  fact 
that  tbe  case  may  be  tried  in  tbe  distant 
county  a  few  days  or  weeks  sooner  than  in 
the  nearer  is  no  reason  whatever  (or  select- 
ing BO  distant  a  county. 

Finally,  I  cannot  agree  with  my  associates 
in  the  holding  tbat  tbe  defendant,  when  be 
was  informed  tbat  tbe  district  Judge  had 
selected  Cass  county,  should  have  offered 
proof  that  tbe  nearer  counties  were  un- 
objectionable. As  already  stated,  tbe  pre* 
sumption  was  tbat  a  fitlr  trial  could  be  had 


la  any  coimty  other  than  those  of  the  Blghth 
Judicial  district  It  was  not  neceassry  for 
the  defendant  to  reinforce  the  presumed  fact 
with  corroboratiTe  proof.  If  the  reasoning 
of  the  majority  were  true,  then  a  defendant 
wbo  obtains  a  change  of  v^oe  for  local 
prejudice  must  come  prepared  to  show  by 
proof  In  what  counties  a  fair  trial  can  ot 
cannot  Ik  had;  and  this,  even  though  no  one 
questions  the  presumed  fact  that  a  fair  trial 
can  be  had  In  any  county.  Neither  can  I 
agree  with  the  opinion  of  the  majority  tbat 
the  petitioner  Is  not  In  a  position  to  obtain 
a  review  of  the  decision  of  the  district  court 
because  he  did  not  flrst  make  a  formal 
motion  for  reconsideration  of  the  selection 
in  that  court  The  district  judge  assumed  to 
select  the  proper  county  without  the  aid 
of  any  suggestion  from  counsel,  or  any 
proof  that  the  near-by  counties  were  ob- 
jectionable. He  acted  upon  bis  assumed 
knowledge  of  tbe  facts.  What  those  facts 
were  he  did  not  disclose  to  tbe  parties  be- 
low. How,  then,  could  the  defendant  be- 
low offer  proof  In  support  of  a  motion  for 
reconsideration,  when  he  was  ignorant  of 
what  undisclosed  reasons  for  the  selectloa 
were  in  tbe  mind  of  the  judge? 

The  petitioner  asserts  that  there  could 
not  hare  been  sufficient  reasons  In  tbe  mind 
of  tbe  court  He  takes  tbe  position  that  be 
is  willing  to  concede  the  truth  of  all  tbe 
facts  which  the  district  Judge  alleges  In 
this  court  as  reasons  for  the  de<^Ion.  hot 
contends  that  those  facts,  Instead  of  sop- 
porting  the  decision,  show  an  abuse  of  dis- 
cretion. In  other  words,  his  ooty  contoitioD 
Is  that  the  undisputed  facts  show  an  abuse 
of  discretion.  In  my  opinion  his  contentiMt 
is  clearly  sound,  and  the  relief  ought  to  be 
granted. 


MURPHY  V.  DISTRICT  COURT  OP  I 
BIOHTH  JUDICIAL  DIST.  et  at 

(Sopieme  Goort  of  North  Dakota.  Nor.  2a  I 

1905.)  I 

Applicatl(m  by  John  8.  Murphy  for  writ  i 
of  certiorari  to  the  'district  court  of  the  I 
Eighth  Judicial  district  and  B.  B.  Goss, 

judge.    Writ  denied. 

W.  S.  Lauder  and  Palda  ft  Burke,  for 
plaintiff.   Green  ft  McGee,  for  dtfoidants. 

PER  C7URIAM.   This  case  is  identical 
with  and  governed  by  the  facts  and  conclu-  | 
sions  announced  In  the  case  of  Murphy  t. 
District  Court  106  N,  W.  728,  the  opinion  in  I 
which  has  just  been  handed  down.   Follow-  | 
Ing  tZiat  case,  tlie  application  for  the  writ 
must  be  denied,  and  the  temporary  restrain- 
ing order  dissolved;  and  it  is  so  ordered. 
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CITT  OF  BIOUX  FALLS  XTEBB. 

(Snpnnw  Court  of  Soutb  Dakota.  Dea  80, 

1005.) 

It  Cbiminai.  La.w— Chakgb  of  Yxnm. 

Statutes  relatioff  to  a  chanee  of  venae  In 
criminal  cases,  being  baaed  on  abatract  jnitlce., 
should  be  liberall7  construed,  so  that  no  person 
accused  of  crime  might  be  placed  on  trial  before 
a  disqaallfied  tribunal. 

2.  Same— Ghjlkgk  or  Vbkux  nou  Policx 
Jdbticb. 

Under  Rev.  Pol.  Code.  S  1267,  giving  the 
police  justice  of  the  peace  concurrent  Jnris- 
diction  with  the  city  justice  to  hear  offenses 
against  the  ordinances  of  a  city,  section  1277, 
giving  the  city  justice  concurrent  jurisdiction 
with  the  police  justice  to  hear  such  offenses, 
section  1280,  providing  that  In  cases  not  specif- 
ically provided  for  the  proceedings  of  the  police 
and  cf^  justice's  courts  sliall  be  governed  by 
the  laws  regulating  proceedings  in  justice's 
courts  in  ctwiinal  cases,  and  ReV.  jostices' 
Code,  1  2,  extending  the  jurisdiction  of  justices 
of  the  peace  to  actions  for  fines,  penalties,  etc., 
and  section  124,  anthorizing  the  court  at  any 
Hme  before  trial  to  change  the  place  of  trlu 
on  accoont  of  the  prejudice  of  the  justice,  etc., 
one  charged  before  a  police  justice  wth  a  viola- 
tion of  a  city  ordinance  is  entitled  to  a  change 
of  venue  on  the  ground  of  the  prejudice  of  the 
justice,  police,  city,  and  county  justices  of  the 
peace  having  concurroit  jurisdiction  in  such 
a  case,  including  authori^  to  grant  a  change 
of  venne. 

Afqiieal  from  Circuit  Coort,  Minnehaha 
County. 

John  Neeb  was  convicted  of  a  violation  of 
a  city  ordinance  of  the  city  of  Sioux  Falla, 
and  he  appeals.  Reversed. 

Joe  Kirby.  for  appellant  Keith,  Denforth 
ft  Keith,  for  respondent 

FULLER,  P.  J.  Whether  a  police  justice 
of  the  peace  has  any  authority  to  grant  an 
application  for  a  chuige  of  venue  is  the  only 
qnesttoD  presented  by  this  appeal  from  a 
Judgment  of  the  drcnit  court  sustaining  the 
action  of  O.  A.  Fowler,  Esq.,  of  Sioux  Falls, 
in  denying  such  an  application  on-  Jurisdic- 
tional grounds  before  convicting  the  defend- 
ant of  the  ottenae  of  using  profane,  vulgar, 
and  obscene  language  in  violation  of  an  ordi- 
nance of  that  dty.  As  applied  to  crlhilDal 
procedure,  a  change  of  venne  to  distinctively 
remedial,  and  the  primary  means  by  which  a 
peraon  charged  with  a  public  offense  may 
escape  tin  Judgm^t  of  a  tribunal  that  is 
biased  and  prejudiced  against  falm.  Conse- 
qaently  all  statutes  rdating  to  the  subject 
are  based  iQMni  the  Immutable  principles  of 
abstract  Justice,  and  should  be  liberally  con- 
strued to  the  end  that  no  accused  person  may 
be  placed  In  jeopardy  before  a  Judicial  tribu- 
nal so  Inherently  disqualified.  At  the  In- 
ceptJon  of  statehood  the  police  Justice  of  the 
peace  was  ^ven  exdusive  Jurisdiction  to 
bear,  try,  and  determine  all  offenses  against 
the  dtj  ordinances,  and  the  Jurisdiction  of 
the  dty  Justice  of  the  peace  was  coextensive 
with,  and  to  evoy  particular  the  same  as, 
a  ooanty  justice  of  the  peace,  not  only  to 
try  cases,  but  to  sit  as  a  committing  magis- 
trate^ Article  U,  c.  87,  p.  02,  Seas.  Laws 


1890.  This  act  was  amended  by  diapter 
127,  p.  218,  passed  at  the  1893  legislative  ses- 
sion, being  sections  1267  and  1277  of  the 
Revised  Political  Code,  from  which  we  must 
first  determine  whether  any  other  trlbonal 
to  clothed  with  jurisdiction  of  the  aabject- 
matter  and  person  of  the  defendant  From 
an  examination  of  section  1267  It  will  be 
seen  that  the  word  "exclusive"  to  nowhere 
used,  and  the  police  justice  of  the  peace  to 
given  "concurrent  jurisdiction  with  that  of 
the  city  justice  of  the  peace  to  hear,  try 
and  determine  offenses  against  the  ordi- 
nances of  a  dty;  and  be  shall  have  concur- 
rent Jurisdiction  wllh  other  justices  of  the 
peace  in  the  county  In  all  other  cases,  dvll 
or  crlfflinaL"  Under  Qie  earlier  statutes 
the  dty  Justice  of  the  peace  bad  all  the  ju- 
risdiction of  ooun^  justices  of  the  peac^ 
and  In  adiUtlon  thereto  section  3277  express- 
ly confers  upcm  him  "conenrrent  Juriadlctlon 
with  that  of  the  police  Justloe  to  hear,  tir 
and  determine  offenses  against  the  ordi- 
nances of  the  dty  with  the  same  power  and 
aufliority  as  to  now  possessed  by  the  police 
justice  of  the  peace  in  reference  thereto,  and 
the  practice  procedure  and  duties  of  the  dty 
justice  sliall  be  govHned  by  the  laws  regu- 
lating proceedings  in  justlesif  courts."  Sec- 
tion 1280  also  relat»i  to  the  concurrent  pow- 
ers and  dutfes  of  police  and  dty  justices 
of  the  peace,  and  further  provides  that  "in 
all  eases  not  herein  spednUy  provided  for 
the  process  and  proceedings  of  said  court 
shall  be  governed  1^  the  laws  regulating 
proceedings  In  justices'  courts  in  criminal 
cases."  By  section  2  of  the  Revised  Justices' 
Code  the  jurlsdictlim  of  justices  of  the  peace 
to  extended  '*ta  an  action  for  a  fine,  penalty 
or  forfeiture,  not  exceeding  one  bundred 
dollars,  ^ven  by  statute  or  the  ordinance  of 
an  Incorporated  dty  or  town,"  and  section 
124  thereof  provides  that  '*the  court  may  at 
any  time  before  the  trial,  on  motion,  change 
the  place  of  trial"  for  specific  reasons,  among 
which  to  the  ground  set  forth  in  the  applica- 
tion of  the  defendant  for  a  change  of  venue 
in  this  case.  In  view  of  the  hardship  like- 
ly to  be  produced  by  itfving  a  police  justice 
exclusive  jurisdiction  In  all  prosecutions 
arising  from  the  alleged  violation  of  any  dty 
ordinance,  it  must  be  presumed  that  this  caxt- 
current  Jurisdiction  was  given  In  the  inter- 
est of  justice  to  subetantlany  remedy  such 
mischief. 

The  case  of  Finch  v.  Marvin,  49  Iowa.  884. 
involves  the  violation  of  a  dty  ordinance, 
and  the  drcult  court  held  that  a  change  of 
venue  from  a  mayor's  court  having  juris- 
diction to  that  of  a  Justice  of  tiie  peace  was 
not  allowable,  for  the  reason  that  "thore  Is 
no  provision  of  law  authorizing  a  change  of 
venne  ftom  a  mayor's  court";  and  the 
Supreme  Court  say:  "This  is  true,  unless  it 
to  autiwrtoed  section  606  of  the  Codcb 
which  provides,  after  providing  for  the  juris- 
diction of  a  mayor,  that  the  rules  of  law 
;  regulating  proceedings  b^ora  a  justice  of  the 
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peace  shall  be  applicable  to  proceedings  be- 
fore audi  mayor.*  The  Question,  then,  is 
narrowed  down  to  this:  Can  an  application 
for  a  change  of  venue  be  considered  as  a  part 
of  the  proceedings  before  a  Justice  of  the 
peace,  within  the  meaning  of  the  statutef 
It  la  contended  bj  the  appellee  that  by  pro- 
ceedings before  a  Justice  of  the  peace  is 
meant  those  proceedings  which  pertain  to  the 
'briiUiing  of  actions,  appearances  of  parties, 
trial;  jo^^enl^  and  Issuing  of  executions.' 
We  have  to  say,  however,  that  we  see  nothing 
in  the  language  used  that  would  exclude  the 
proceedings  necessary  to  obtain  a  change  of 
ranue;  nor  are  we  able  to  discover  any 
reason,  in  the  nature  of  things,  why  a  change 
of  venue  should  not  be  allowed  from  a  may- 
or's court  as  wdl  as  from  any  other  tribunal." 
Upon  principle  the  following  cases  are  dlnyrlly 
in  point:  Packwood  v.  State,  24  Or.  261, 
33  Pac.  674;  Stockwell  v.  Township  Board  of 
White  Lake,  22  Hlch.  341;  City  of  Puyallup 
T.  Snyder  (Wash.)  48  Pac.  635. 

The  order  made  and  entered  by  the  police 
Justice  and  affirmed  by  the  circuit  court  is  as 
follows:  "In  this  case  the  defendant,  before 
said  case  was  reached  for  trial,  duly  filed  an 
affidavit  In  writing,  askbut  a  chai^  of  place 
of  trial  on  account  of  my  bias  and  prejudice, 
which  I  refused  because  the  law  does  not 
authorize  any  diange  of  place  of  trial  in 
this  class  of  cases  toaoy  Justice,  andto  wfalcb 
ruling  the  defendant  duly  exe^ttfO.  and  said 
exception  Is  taer^  allowed  and  setUed.  O. 
A.  Fowler,  Police  Justice.*'  The  provMons 
at  our  statute  relating  the  procedure  in,  and 
rating  to  the  powers  and  dnties  of,  the 
Inferior  Courts  polios  city,  and  coun^ 
Justices  of  the  peace  cannot  he  given  efCeet 
without  holding  that  tbelr  Jurisdiction  Is  con- 
current in  a  case  like  the  present,  including 
antiiorlty  to  grant  a  change  of  venue. 

The  Judgment  appealed  from  Is  therefore 
revened*  and  the  cause  remanded  to  tlie 
circuit  court;  with  fbe  direction  that  the 
order  and  Judgment  of  the  ptrilce  Justice  of 
the  peace  be  vacated,  and  the  application  for 
a  change  of  venue  be  considered  on  Its  merits 
by  such  Justice  oomformable  to  this  opinion. 


3.  F.  KELLET  ft  CO.  v.  MEAD. 

(Supreme  Court  of  South  Dakota.  Nov.  2& 
1905.) 

On  rehearing.  Affirmed. 

For  former  opinion,  see  101  N.  W.  8S2. 

CORSON,  J.  This  case  was  decided  at  a 
formw  term  of  this  court,  and  Is  reported  in 
101  N.  W.  882.  On  petition  a  rehearing 
was  granted,  and  the  case  is  now  before  ua 
on  such  rehearing. 

The  rehearing  was  granted  i|pon  the  con- 
tention mainly  of  appellant's  cotmsel  that 
there  was  a  conflict  between  the  decision  in 
the  case  at  bar  and  the  decision  in  the  case 


of  Edmlson  et  al.  v.  Sioux  Falls  Water  Com- 
pany, 10  S.  D.  440.  73  N.  W.  910,  and  that 
under  the  decision  in  that  case  the  court 
should  have  excluded  in  the  case  at  bar  all 
proof  of  damages  for  the  use  and  occupa- 
tion of  the  premises  while  tbe  injunction  was 
In  force,  and  compelled  the  defendant  to  re- 
cover for  such  damages,  If  any,  by  an  ordi- 
nary action  at  law.  But  after  a  careful  re- 
examination of  tbe  decision  in  tbe  case  at 
bar,  we  are  of  the  opinion  that  there  is  no 
conflict  between  tbe  two  decisions,  and  that 
the  case  at  bar  la  clearly  distinguishable 
from  the  Edmlson  Case.  In  the  case  at  bar 
the  defendant  was  deprived  of  the  use  of  his 
proper^  during  tbe  pendency  of  the  injunc- 
tion order,  from  September  10th  to  Novem- 
ber 28th.  By  the  order  tbe  defendant  was 
restrained  -  from  taking  possession  of  the 
property  or  in  any  manner  Interfering  with 
the  possession  of  tbe  plaintiff.  The  defend- 
ant, being  derived  of  the  possession  of  tiie 
property,  lost  tbe  ose  and  rent  of  tbe  same 
during  the  time  he  was  so  restrained,  and 
the  damages  arising  from  the  soapension  of 
his  right  was  the  actual,  natural,  and  proxi- 
mate result  of  the  Injunction  order.  Tbe 
defendant.  It  Is  trae,  was  not  restrained  from 
collecting  bis  rent  pending  tbe  Injunction 
order,  but  be  was  restrained  innn  taking  pos- 
session of  the  property  or  In  any  manner 
interfering  with  the  philntifTa  posaesBlon  of 
the  same.  In  the  Bdmlson  Case  tbe  defend- 
ant wa»  restrained  from  collecting  its  water 
rent  1^  cutting  off  tbe  supply  of  water  In 
the  building  occupied  by  tbe  plaintiffs,  but 
It  was  not  restrained  from  pursuing  Its  oi^ 
dinary  remedy  to  collect  Its  wata  rent 
through  the  medium  of  the  conrtSi  or  d» 
prived  of  Its  property,  and  during  th*  larger 
part  of  the  time  that  the  Injonctton  order 
was  In  force,  the  plaintiffs  were  perfectly 
responsible,  and  any  Judgment  for  tbe  value 
of  tbe  wator  supplied  them  by  tbe  defendant 
could  have  been  enforced  against  tiuan. 
Hr.  Sutherland,  In  his  work  on  Damages, 
says:  "If  the  restraint  keeps  the  owner  of 
property  out  of  possession  or  deprives  htm  of 
Its  use,  the  compensation  is  given  upon  the 
same  principle  as  in  other  cases  of  wrong- 
ful deprivation.  Where  a  party  was  pre- 
vented from  enjoying  the  benefit  of  his  real 
estate  by  Injunction,  which  was  obtained 
without  cause,  the  value  of  the  use  and  occu- 
pation was  given  as  damages,  but  an  in- 
junction Interfering  with  the  collection  of 
rents  due  does  not  change  the  legal  relation 
of  landlord  and  tenant,  so  as  to  entitie  the 
former  to  recover  for  use  and  occupation; 
but  tbe  true  basis  of  tbe  recovery  is  the 
losses  from  the  insolvency  of  the  tenants 
during  the  pendency  of  tbe  Injunction."  2 
Sutherland  on  Damages,  pp.  69,  70.  The 
case  at  bar  comes  clearly  within  the  rule 
laid  down  by  Mr.  Sutherland.  As  before 
stated,  the  loss  of  rent  by  the  defendant  was 
a  natural  And  proximate  loss  caused  by  bo- 
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bag  deprived  of  the  me  of  his  property  dur- 
ing the  pendencr  of  the  Injnnctlon  order,  and 
for  the  loss  sustaloed  he  vas  entitled  to  have 
bis  damages  assessed  In  this  action.  We  are 
of  the  opinion,  therefore,  that  our  former 
decision  ivas  clearly  right  The  other  ques- 
tions suggested  by  counsel  In  the  petition 
for  rehearlug  were  so  fully  considered  and 
decided  In  our  former  opinion  that  a  fur- 
ther discussion  of  them  Is  not  necessary  In 
this  opinion. 

The  judgment  of  the  circuit  court,  and 
denying  a  new  trial,  are  afllrmed. 


BBRNARDY      COLONIAL  &  UNITED 
STATES  MORTO.  CO.,  LIMITED. 

(Snpreme  Court  of  South  Daltota.  Not.  29, 
1906.) 

t.  EVIDHICX  —  DXBD— ExPUnATIOH  —  PaBOI 

Bvideucb. 

A  deed,  abeohite  in  form  and  without  Ilml- 
tatlona  or  qoallficatlons  as  to  the  interest  In- 
tended to  be  conveyed,  and  containing  covenants, 
cannot  be  varied  by  parol  evidence  as  to  the 
intenUon  of  tli«  parties  as  to  the  Interest  to 
be  conveyed. 

[Ed.  Note.— For  cases  In  point,  see  vol.  20, 
GenL  Dig.  BvIdaDce,  f  1T19.] 

S.  ESTOPP^  —  SUBBBQITBtfTLT  AogmUD  Tl- 
TLB~«TArOTOBT  PBOVIBIOHB. 

By  the  express  provisions  of  Rev.  Civ.  Code, 

{'  947t  where  one  porports  to  grant  real  estate 
□  fee  simple,  any  subsequent  title  acqnlrsd  by 
him  passes  to  the  grantee  or  his  successws. 

[Ed.  Note. — For  cases  In  point,  see  vol.  19, 
Cent  Dig.  Bstoppcl.  S  12a]  • 

8.  MOROAOES  —  ABSOLim  DnD  A8  MOBT- 
OAGB  —  BVIDEITOB  —  PABOI.  TO  EXPUIIf 

Deed. 

Ths  provision  of  the  Code  that  every  trans- 
fer of  an  interest  in  pn^erty  "as  security"  for 
the  performance  of  an  act  is  to  be  deemed  a 
mortage  does  not  authorise  parol  evidence  as 
to  the  Intent  of  the  parties  in  the  ezecutioo  of  a 
deed  absolute  in  form  and  without  llmitationk 
or  qualifications  as  to  the  interest  Intended  to 
be  conveyed. 

[Ed.  Note.— For  eases  in  point,  see  vol.  SS, 
Cent.  Dig.  Mortgages,  H  98,  99.] 

Fuller,  P.  J.,  dissenting. 

Appeal  from  Olrcnlt  Oonrt,  E3ngBlniry 
County. 

ActtoD  by  WUUam  Bemardy  against  the 
Colonial  ft  United  States  Mortgage  Company, 
Limited.  From  a  Judgment  in  favor  of 
plaintlfF,  defendant  appeals.  Reversed. 

French  &  Orvis,  for  appellant  Warren  ft 
Warren,  E.  3-  Johnaon,  and  E.  F.  Green,  for 
respondent 

CORSON,  J.  This  Is  an  appeal  by  the  da- 
fendant  from  the  judgment  and  order  deny* 
Ing  a  new  trial.  This  case  was  before  us  at 
a  former  term  of  this  court,  and  the  Judg<- 
ment  of  the  lower  court  was  reversed,  and 
the  case  Is  reported  In  IT  S.  D.  687.  96  N.  W. 

lee. 

As  stated  In  the  opinion  of  the  court  on 
that  appeal,  the  case  was  tried  In  the  court 
below  upon  an  agreed  statement  of  facts; 
lOSN.W^T 


those  deemed  mat«4al  being  set  forth  In 
the  opinion.  On  the  remittitur  going  down, 
the  case  was  retried,  and,  in  addition  to 
the  statem«it  of  facts  used  on  the  former 
trial,  evidence  was  Introduced  on  the  part 
of  the  plalntifT  ttt>on  which  the  court  found 
additional  facts,  which  are  In  substance  that 
the  firm  of  Wilkes  ft  Wells  from  December 
16,  1882,  to  May,  1890,  were  the  duly  con- 
stituted and  acting  agents  of  the  defendant 
In  the  business  of  negotiating  loans  on  real 
estate  In  this  state,  and  that  In  the  usual 
course  of  their  agency  they  acquired  more 
or  less  real  estate  belonging  to  the  defendant 
and  took  the  title  in  their  own  names,  and 
that  th^  title  to  the  property  In  controversy 
conveyed  by  said  Wilkes  ft  Wells  to  the  de- 
fendant was  so  held  by  them  as  agents  and 
trustees  of  the  defendant;  that  In  conveying 
■aid  property  to  the  defendant  the  said 
Wilkes  ft  Wells  only  intended  to  convey  their 
Interest  in  said  property  as  trustees,  and  that 
they  executed  said  conveyance  for  the  pur- 
pose of  closing  np  their  business  with  the  de- 
fendant; that  it  was  not  their  intention  to 
convey  to  the  sibd  defendant  any  other  inter- 
est than  that  so  held  by  them  In  trust.  The 
court  concludes  from  the  agreed  statement 
of  facts,  and  from  the  additional  findings, 
that  the  plalntifT  was  the  owner  and  entitled 
to  the  [MMMesslon  of  the  premises  in  con- 
troversy. 

It  Is  cont«)ded  by  the  appellant  that  the 
findings  of  the  court  made  In  addition  to  the 
agreed  statement  of  facts  are  not  supported 
by  the  evidence,  and  there  is  much  force  In 
this  contention;  but  in  the  view  we  teke  of 
the  case  It  will  not  Tie  necessary  to  decide 
this  question,  and  we  shall  assume  for  the 
purpose  of  this  decision  that  the  findings  are 
supported  by  the  evidence  It  is  further  con- 
tended by  the  defendant  in  eftect  that  the 
conclusions  of  the  court  are  erroneous,  for 
the  reason  that  the  terms  of  the  deed  from 
Wilkes  ft  Wells  to  the  defendant  could  not 
be  varied  or  contradicted  by  parol  evidence- 
We  are  inclined  to  agree  with  the  defendant 
in  this  contention.  The  deed,  being  absolute 
in  form,  and  without  UmltetionB  or  qualifica- 
tions as  to  the  Interest  intended  to  he  con- 
veyed, and  containing  covenants,  could  not 
be  contradicted  or  varied  by  parol  evidence 
as  to  the  intention  of  the  parties  In  execut- 
ing the  deed.  The  deed  purports  to  convey 
a  fee  simple  title  and  comes  clearly  within 
the  language  of  section  947,  Rev.  Civ.  Code, 
which  provides  that :  "Where  a  person  pur- 
ports by  proper  Instrument  to  grant  real 
property  In  fee  simple,  and  subsequently  ac- 
quires any  title  or  claim  of  title  thereto,  the 
same  passes  by  opwatlon  of  law  to  the  gran- 
tee or  his  successors."  The  deed  therefore 
executed  by  Wilkes  ft  Wells  must  be  con- 
strued by  the  court  and  its  effect  must  be 
controlled  by  the  section  of  the  Code  above 
quoted. 

It-Is  o>ntended  by  the  plaintifl  that  the  clr- 
cwnBtaneea  attending  tiu  otmv^anea^  and 

Digitized  by  Google 


738 


lOB  NORTHWESTBBN  REPOBTER. 


the  relallon  ezlstlBg  between  Wilkes  &  WeUt 
anA  the  defendant,  might  properly  be  itaown 
for  tbe  purpose  of  proving  tbelr  Intention  In 
making  the  conveyance,  and  that  the  prin- 
ciple to  be  applied  to  thia  case  Is  tbe  same 
as  that  applied  In  proving  the  cfrcumatancea 
under  which  a  deed  giTm  as  aecurlt;  for 
some  other  act  may  be  shown  to  be  a  mort* 
gage;  but  In  oar  opinion  this  principle  is 
not  applicable  to  the  cftw  at  bar.  Onr  Code 
provides  that :  ''Every  transfer  of  an  Inlsrest 
in  property,  *  *  *  as  security  for  the 
pei4ormance  of  another  act  is  to  be  deemed 
a  niortgage."  A  court  Is  therefore  fully  jus- 
tified in  permitting  proof  of  all  the  circnm* 
stances  attending  the  execution  of  a  deed 
and  tlie  actual  intention  of  the  parties  for 
the  pn^Kwe  of  determining  as  to  whether  or 
not  it  was  in  fact  executed  and  intended  to 
operate  as  a  mortgage.  No  such  authority 
seems  to  have  been  conferred  upon  the  court 
as  to  deeds  similar  to  the  one  In  controversy; 
the  same  being  wltitout  limitations  or  quail- 
flcfttlons  and  free  from  ail  ambiguity.  Much 
reliance  is  placed  by  the  plalntUT  upon  the 
case  of  Ctmsolidated  Republican  Mountain 
Min.  Oo.  V.  Lebanon  Uln.  Oo.,  9  Colo.  34a, 
12  Pm.  212 ;  but  in  onr  view  that  case  is  not 
an  authority  in  the  case  at  bar,  as  the  deed 
In  that  case  was  merely  a  quitclaim  deed, 
and  tt  does  not  appear  from  the  decision 
that  the  sectlOD  of  our  Code  quoted,  provid- 
ing that  sulxBequently  acquired  titles  pass 
by  operatlm  of  law,  is  In  force  in  that  state. 
It  would  undoubtedly  have  been  competent 
for  Wilkes  A  Wells  to  have  qualified  by  tin 
terms  of  their  deed  the  interest  that  tbey 
intended  to  conv^  llifereby,  but  the  deed  in 
controversy,  as  b^ore  stated,  contains  no 
limitations  or  qualifications,  and  is  absolute 
in  form,  and  In  our  opinion  cannot  be  varied 
or  contradicted  by  parol  evidence.  We  are 
of  the  opinion  therefore  that  the  court  erred 
In  holding  that  the  deed  from  Wilkes  &  Wells 
to  the  defendant  could  be  varied  or  contra- 
dicted by  parol  testimony. 

The  principal  questions  involved  in  this 
case  are  so  fully  discussed  in  onr  former 
opinion  that  we  deem  a  further  discussion 
of  them  unnecessary. 

The  Judgment  of  the  court  below,  and 
order  denying  a  new  trial,  are  reversed. 

FUIiLER,  P.  J.  (dissenting).  For  the  rea- 
sons stated  In  my  dissenting  opinion  on  the 
former  appeal  of  this  case  (17  S.  D.  650,  98 
N.  W.  166),  I  am  convinced  that  the  judg- 
ment of  the  court  below  should  be  affirmed. 

JBWETT  BROS.  &  JBWETT  v.  SMAIU 
Food  and  Dairy  Com'r.* 

^nprane  Court  of  South  Dakota.  Nov.  29, 
190S.) 

1.  Affui/— Scon  OF  RiviBW— Appeai.  Fboh 
Obdbb  GaAWnwo  Timpobabt  Injunction. 
On  appeal  from  an  order  sranting  a  tem- 
porary inJunctiOD  restraining  tb^  enforcement 
of  a  stotote  on  the  gtoond  that  It  is  oncon- 
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Btitntittial,  nothing  more  shoold  be  coDBldered, 
ordinarily,  than  manifeat  abuse  of  discredoo 
in  granting  the  injunction  ;  but,  where  the  qaee- 
tion  will  necessarily  arise  fn  the  court  below 
and  the  objectiona  to  the  statute  have  been  ar- 
gued, and  all  the  parties  desire  a  speedy  de- 
termination of  the  litigation.  It  is  proper  to  de- 
termine whether  the  facts  stated  oonsdtnte  a 
cause  of  action. 

2.  CONBTITUTIONAI.  LAW  —  PSBSOm  BlTTI- 
TLBD  TO  BAUK  CONSTITUTION AI.  QOKBTIOHS. 
A  wholesale  grocer  residli^  In  the  state  and 
who  la  engaged  in  purchasing  and  selling  goods 
in  this  and  other  states  and  countries  u  mti- 
tled  to  attack  the  vaUdity  of  Laws  1905,  p.  161, 
e.  114,  entitled  "An  act  to  iwovlde  for  a  state 
food  and  dairy  department,  to  prevent  the  adul- 
teration, misbranding  and  Imitation  trf  fooda," 
etc 

8.  InjuNCtion— RnsTEAiNiHe  BNitncKiiKiiT 

OF    UHCONSTITTmOHAL  STATDTI. 

If  a  Statute  be  unconstitutional,  a  court  of 
equity  baa  authority  to  enjoin  Its  enforcement 
for  the  purpose  of  avoiding  a  multiplicity  of 
suits  and  because  plaintiff  has  no  adequate 
remedy  at  law. 

4.  Food  —  Requultions  —  Polios  Powxb  — 
Pbesebvation  of  Public  Hbalth. 

Laws  1905,  p.  161,  c  114,  entitled  "An 
act  to  provide  for  a  state  food  and  dairy  de- 

eartment,  to  i^revent  the  adultemtlon,  mls- 
randing  and  imitation  of  foods,  beverages, 
candies  and  condiments,  and  regulatloK  the 
manufacture  and  sale  of  dairy  products."  was 
within  the  police  power  of  the  state,  except  in 
so  far  as  the  means  employed  go  beyond  the  ne- 
cessitr  of  the  case  or  unreasonably  burden  the 
exercise  of  privileges  secured  by  toe  federal 
Oonstltutlon. 

B.  COMUEBCE— BEOUI.ATION  OF  SAU  OF  FOOD. 

Lews  1905.  p.  163,  c.  114,  |  11,  providing 
that  "it  shall  be  unlawful  for  any  person  to 
sell,  offer  or  expose  for  sale  any  article  of  pre- 

f ared  foods  unless  the  true  name  of  toe  mano- 
acturer  and  the  location  of  toe  factory  where 
such  article  of  food  Is  prepared  Is  plainly  print- 
ed or  stenciled  on  the  package,  box,  can,  carton 
or  oth^  container,"  constitutes  an  unreasonable 
Interference  wltli  Interstate  and  foreign  com- 
merce. 

Appeal  from  Circuit  (jourt,  Hlnndiaha 
County. 

Action  by  Jewett  Bros,  and  Jewett,  a  cor- 
poration, against  E.  W.  Small,  food  and  dairy 
commissioner  of  the  state  of  South  Dakota. 
From  an  order  granting  a  temporary  Injanc- 
tion,  defendant  appeals.  Aflirmed. 

Phllo  Hall.  Atty.  Oen.,  for  appellant.  -  Bai- 
ley &  Towrhees,  for  respondent 

HANET,  J.  The  purpose  of  this  action  is 
to  perpetually  enjoin  the  enforcement  of  sec- 
tion 11,  c.  114,  p.  163,  Laws  1905,  on  the 
ground  that  It  conflicts  with  certain  provi- 
sions of  the  federal  Constitution.  The  ap- 
peal Is  from  an  order  granting  a  temporary 
Injunction  based  on  the  complaint  and  certain 
affidavits  read  by  the  respectlTe  parties.  In 
.  this  court  the  ultimate  issue,  the  constitu- 
tionality of  the  stotute,  was  ably  and  ex- 
haustively argued,  notwithstanding  the  only 
question  presented  by  this  appeal  is  wheth- 
er the  learned  circuit  court  abused  its 
discretion.  As  there  was  ground  for  contro- 
versy  concerning  the  validity  of  the  statute, 
though  courts  should  be  slow  to  mjoln  the  per- 
formanoe  of  official  duties  prescribed  by  prfr 
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mimptlTel7  vallA  ■tatntea.  In  view  of  all  the 
facta  and  drcomstances  disclosed  by  tbe  com- 
plaint and  affidavits,  this  court  cannot  con- 
fttnOa  that  there  waa  an  abase  of  discretion 
In  iaaaliv  a  reatralnlng  otAer  pending  litiga- 
tion, and  such  order  abonld  be  affirmed.  Or- 
dinarily nothing  more  should  be  considered 
on  snch  an  apppeal  than  manifest  ahnse  of 
dlacietlim,  but  as  tbe  anestlon  will  neces- 
sarily arise  In  the  conrt  below,  as  the  ob- 
jections to  the  statnte  have  been  argued,  and  as 
all  parties  desire  a  qwedy  termination  of  the 
litigation,  it  has  been  deemed  looper  to  deter- 
mine at  this  time  whether  tbe  complaint  states 
facta  sufficient  to  constitute  a  cauae  of  action. 
Ite  allegatlcMia  are  aubstantlally  aa  follows: 
That  the  defeaidant  Is  the  food  and  dairy 
conmilssloner  of  ttds  state;  that  tbe  plaintiff 
la  a  corporation,  created  1^  and  existing  un- 
der ttie  laws  of  tbla  stated  engaged  In  the 
wholesale  grocery  business  at  SlooX'  Falls; 
that  It  has  been  bo  engaged  &>r  abont  12 
yeax«;  that  during  aucb  time  the  plaintiff 
baa  done  an  extaudve  and  profitable  buslneas 
in  tfala  and  other  states;  that  the  plalntlfl 
purchases  the  grocerlee  and  other  articles  in 
which  It  deals  at  varions  places  In  ft»  United 
States  outside  of  this  state  and  In  foreign 
countries;  that  aside  from  food  producto  pur- 
dmsed  by  it  from  one  concern  In  tMs  atate^ 
to  wit,  the  Bfancheater  Biscuit  Gompany,  all 
the  articles  In  whl(^  It  deals  are  pnrchaaed 
in  Btatea  other  than  this  and  In  foreign  coun- 
tries and  shipped  Into  this  state  for  sale  to 
retail  'Bierchanta  In  this  and  other  states; 
that  all  articles  In  which  It  deals  and  which 
it  baa  porcbaaed  from  tbe  Manchester  Bla- 
coit  Company  comply  In-  all  respects,  as  to 
labela,  with  the  proTlsiona  of  section  11,  e. 
114,  p.  168,  Iaws  1905;  that  the  provisions 
of  said  section  are  In  violation  of  section  8. 
art  1.  and  aectlon  1,  art  14,  of  the  Constitu- 
tion of  the  United  States;  that  for  many 
yeara  tbe  plalntlfl  has  sold  tbe  food  and  food 
producta  In  which  It  deals  under  certain  pri- 
vate brands  adopted  by  it,  the  principal  be- 
ing ite  "High  Grade"  brand  and  Its  "Guaran- 
teed" brand,  and  that  the  food  products  and 
othOT  articles  aent  out  under  said  brands  from 
year  to  year  have  been  continually  of  a  uni- 
form grade  and  quality,  and  that  said  brands 
have  constituted  and  stilt  constitute  the  plain- 
tiff's guaranty  of  the  purity,  grade,  and  qual- 
ity of  tbe  articles  sold  under  such  brands; 
that  the  sale  of  articles  under  such  brands 
has  been  established  tbrougbout  the  state, 
and  that  aaid  brands  possess  a  commercial 
value  exceeding  the  sum  of  $29,000;  that 
the  plaintiff  now  has  on  hand  a  stock  of 
groceries,  foods,  and  food  products  of  a  value 
exceeding  |100,000,  and  that  the  value  of  the 
good  will  of  Ite  business  In  this  state  ex- 
ceeds the  sum  of  $100,000;  that  under  the 
customs  and  laws  adopted  and  recognized  for 
the  carrying  on  of  the  wholesale  and  retail 
grocery  business  throughout  tbe  civilized 
world  tbe  name  and  address  of  the  manu- 
factnrert  canner,  or  packer  of  various  ar- 


ttelea  of  fbod  and<fi>od  prodncts  rai^  ap- 
pears npon  tbe  box  or  other  pa<dcage  contain- 
ing any  given  artldes,  but  that  articles  of 
food  and  food  products  are  In  accordance 
with  a  general  cnatom,  sold  by  the  m^o- 
facturer,  cannor,  packer,  or  other  producer, 
through  tookers  or  warehousemed,  to  whole- 
salers by  grade,  quality,  and  variety,  and  that 
they  are  then  branded  according  to  grade, 
quality,  and  variety  by  tbe  wboleaale  mer- 
chant, and  by  him  ^atrlbuted  imder  tbe  guar- 
anty of  hla  own  private  brand  to  tbe  re- 
taU  trade;  "that  it  would  be  Impoaslhle  to 
carry  on  Buccessfnlly  tbe  wholesale  grocery 
business  In  the  state  of  Sontii  Dakota  In 
compliance  with  tbe  provieiona  of  section  11, 
c.  114,  p.  168,  Laws  1006.  without  first  rev- 
olutionizing the  roles  and  customs  under 
which  tbe  monnfacturii^  pa<^ii:^  canning, 
and  wholesaling  of  food  uid  food  pioducta  la 
conducted  throughout  the  dvillaed  world"; 
thataftertbe  articles  of  food  and  food  producta 
prepared  or  mauufactored.  as  aforesaid,  have 
been  purchased  In  otber  states  and  conntrles 
tbe  plalntlfl  and  the  ottier  wholesale 
grocers  doing  business  in  this  states  and  are 
ahipped  into  this  state,  tbe  same  are  aolbd  1^ 
tbe  plaintiff  in  tbe  otl^nal  padcages  In  which 
the  same  come  tato  Ibis  state;  that  on  or 
about  June  1, 1906,  the  defendant  notified  the 
retail  grocers  of  tbte  state  that  all  goods  pur- 
chased or  shipped  Into  the  state  on  and  after 
July  1.  1905,  must  conform  strictly  to  the 
requirementa  of  the  law  then  in  force,  both 
as  to  quality  and  labeling,  and  tiiat  food 
shipped  into  this  state  not  labded  aa  required 
under  tbe  provisions  of  tbe  law  la  aobject 
to  confiscation  and  that  every  box,  can,  car- 
ton, or  other  container  must  bear  tbe  name 
of  the  manufacturer  and  the  location  of  the 
factory;  that  since  July  1, 1906,  the  defendan; 
has  notified  wholesale  grocers  doing  business 
in  this  state  that  tb«y  must  Immedtately  for- 
ward lat>els  for  all  goods  sold  In  the  state 
since  July  1,  1905,  which  are  lacking  In  re- 
spect to  the  name  and  address  of  the  manu- 
facturer appearing  on  tiie  labels,  and  that 
failing  to  do  this,  aU  goods  will  be  ordered 
shipped  back  by  the  retail  to  the  wholesale 
dealer  from  whom  purchased,  and  that  a 
repetition  will  be  followed  proset^tton; 
that  section  11,  c.  114,  p.  163,  Laws  1905, 
cannot  be  violated  with  impunity  and  that 
the  defendant  will  resort  to  prosecutions  to 
enforce  the  same ;  that  the  defendant  Is  now 
about  to  institute  prosecutions  against  the 
plaintiff  and  other  wholesale  grocers  of  this 
state  for  violating  the  provisions  of  said 
section;  that  if  the  defendant  proceeds  with 
confiscation  and  prosecutions  for  the  viola- 
tion of  said  section,  plaintUfs  business  will 
be  seriously  injured.  If  not  destroyed,  the 
value  of  plaintiff's  private  brands  will  be 
destroyed,  the  good  will  of  tbe  plaintiff's 
business  will  be  seriously  impaired,  if  not 
wholly  destroyed,  and  the  plaintiff  will  suffer 
great  loss  In  disposing  of  ita  stock  of  gro- 
ceries, foods,  and  food  products,  and  plaintiff 
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will  alBo  become  InTolved  In  ii  mnltlpllcltr  of 
salts  both  with  the  defendant  and  with  other 
authorities  of  this  states  and  also  with  a  lai^ 
percentage  of  its  more  than  1,000  cwtomers 
in  this  state;  that  ttie  defendant  Is  wholly 
onable  to  r^spbnd  financially  In  the  damages 
which  would  be  caused  to  the  plaintiff;  that 
the  plalntUf  would  thereby  snffer  Irreparable 
injuir:  and  that  It  has  no  adequate  remedy 
at  law. 

Assuming  tbe  well-pleaded  allegations  of 
the  complaint  to  be  true,  it  clearly  appears 
that  tb6  plaintiff  bas  such  an  interest  In  the 
oiforcement  of  the  statute  as  entitles  It  to 
attadc  ite  validity,  and  that  a  court  of  equity 
bas  authority  to  enjoin  Ite  enforcement,  If 
it  be  unconstitutional,  for  the  purpose  of 
avoiding  a  multiplicity  of  suits,  and  because 
the  plaintlfF  has  no  adequate  remedy  at 
law.  The  Supreme  Court  of  the  United 
States  Is,  of  course,  the  one  ultimate  judicial 
authority  on  atl  guestlons  of  Interstate  and 
foreign  commerce.  The  difflcull?  of  recon- 
ciling all  Its  dedslons  upon  the  subject  is 
shown  by  the  extraordinary  number  of  dls< 
Ben  ting  opinions  in  cases  where  it  has  been 
considered.  No  useful  purpose  would  be 
served  by  an  extended  review  of  such  cases, 
and  we  shall  content  ourselves  with  an  at- 
tempt to  ascertain  from  the  more  recent  ad- 
Judicatlons  of  that  high  tribunal  what  prin- 
ciples are  applicable  to  the  precise  issue  un- 
der discussion.  We  believe  the  following 
propositions  have  been  settled  beyond  con- 
troversy: (1)  The  power  of  the  stete  to  Im- 
pose restraints  and  burdens  upon  persons 
and  property  In  conservation  of  the  public 
health,  good  order,  and  prosperity,  is  a  pow- 
er originally  and  always  belonging  to  the 
stetes,  not  surrendered  by  them  to  the  gen- 
eral government,  nor  directly  restrained  by 
the  Constitution  of  the  United  States,  and 
essentially  exclusive.  (2)  The  power  of  Con- 
gress to  regulate  commerce  among  the  sever- 
al stetes  when  the  subjects  of  that  power 
are  national  in  their  nature  Is  also  exclusive. 
(8)  The  failure  of  Congress  to  exercise  this 
exclusive  power  In  any'  case  In  an  expression 
of  ite  will  that  the  subject  shall  be  free  from 
restrictions  or  Impositions  upon  It  by  the 
several  states.  (4)  A  state  has  power  to 
regulate  the  Introduction  of  any  article,  In- 
cluding food  producte,  so  as  to  Insure  purity 
of  the  article  Imported,  but  the  police  power 
does  not  include  the  totel  exclusion  of  any 
lawful  article  of  commerce.  (5)  '"The  Con- 
stitution of  the  United  States  does  not  se- 
cure to  any  one  the  privilege  of  defrauding 
the  public."  In  re  Rahrer,  140  U.  S.  645,  11 
Sup.  Ct.  865,  35  L.  Ed.  S72;  Schollenberger 
V.  Pennsylvania,  171  U.  8.  1,  18  Sup.  Ct  757, 
48  Ii.  Sid.  49;  Patepsco  Guano  Co.  v.  North 
Carolina,  171  U.  S.  345, 18  Sup.  Ct  862,  43  L. 
Ed.  181.  "If  there  be  any  subject"  says  Mr. 
Justice  Harlan,  speaking  for  a  majority  of 
the  court  "over  which  it  would  seem  the 
stetes  ought  to  have  plenary  control,  and 
the  power  to  legislate  In  req^ect  to  which. 


it  oivbt  not  to  be  supposed,  was  Intended  to 
be  snrrttidered  to  the  goieral  goremmeBt, 
it  la  the  protection  of  the  people  against 
fraud  and  deception  in  the  aale  of  food 
products.  Such  legislation  may,  indeed,  indi- 
rectly or  incidentally,  affect  trade  in  such 
producte  transported  from  one  state  to  an- 
other stete.  But  that  drcumstance  does  not 
show  that  laws  of  the  diaractar  alloded  to 
are  Inconsistent  with  the  power  of  Gongreas 
to  rebate  commwce  among  the  stetes.  For, 
as  said  1^  thle  court  in  Sherlodc  t.  Ailing 
OS  U.  8.  90,  108,  28  L.  Ed.  81B:  *In  confer- 
ring uptm  Congress  the  regulation  of  cran- 
merce^  it  was  new  Intended  to  cut  the  states 
off  from  l^ltfating  on  all  sohjecto  relating 
to  the  health,  life,  and  safety  of  their  cM- 
sens,  though  the  leglslatlou  ml^t  indirectly 
aftect  the  commerce  <a  the  countcy.  Legisla- 
tion, in  a  great  variety  of  ways,  may  afftat 
commerce  and  persons  engaged  In  it  without 
oonstltatlng  a  regnlaUtm  of  it  wltbin  the 
meaning  of  the  Ouutltntton.  •  •  *  And 
It  may  be  said  goiwally  that  the  legislation 
of  a  stete,  not  directed  against  commerce  or 
any  of  Ms  regnlatkma,  hot  relathig  to  the 
rights,  duties,  and  llabiUtleB  of  dtlsena,  and 
only  Indirectly  and  r«notely  affecting  the 
(^iwatlona  of  commerce,  is  of  lAUgatory  force 
upon  dtlsois  within  ite  territorial  Jnrladlc- 
tlon,  whether  on  land  or  water,  ot  aigiiged 
In  commoce,  fbrdgn  or  interstate,  ta  In  any 
other  pursuit"  Plnmley  t.  Massachuaetta, 
156  n.  8.  461,  IS  Sup.  Ct  164.  80  L.  Ed.  223; 
Croasman  Iiormen,  102  XJ.  8.  180,  -M  Bap, 
Ct  234,  48  L.  Ed.  401.  In  Beld  r.  Colorado, 
187  n.  S.  187,  23  Sup.  Ct  02,  47  L.  Ed.  108. 
the  same  distinguished  Jurist  onplo^  this 
language:  "Certeln  princlplea  are  well  set- 
tled by  the  former  decisions  of  this  conrt 
One  is  that  the  purpose  of  a  statute,  in  what- 
ever language  it  may  be  framed,  most  be  de- 
termined by  ite  natural  and  reasonable  tf- 
fect  Henderson  t.  New  York,  92  IT.  S.  259, 
2G8,  sub  nom.  Henderson  v.  WIchham,  23 
L.  Ed.  543,  548.  Another  is  that  a  state 
may  not  by  Ite  police  regulations,  whatever 
their  object  unnecessarily  bnrdoi  foreign  or 
Interstete  commerce.  Hannibal  ft  St  J.  R. 
Co.  T.  Husen,  95  U.  8.  465.  472,  24  L.  Ed. 
627,  531.  Again,  the  aduiowledged  police 
powers  of  a  stete  cannot  legitimately  be  ex- 
erted so  as  to  defeat  or  impair  a  right  secured 
by  the  national  Constitution,  any  more  than 
to  defeat  or  impair  a  statute  passed  by  Con- 
gress in  pursuance  of  tlie  powers  granted  to 
it  Gibbons  v.  Ogd^  0  Wheat  1,  210,  6 
L.  Ed.  23,  78 ;  Missouri.  K.  ft  T.  R.  Co.  r. 
Haber,  169  U.  8.  618,  625,  626,  43  L.  Ed.  87% 
882.  18  Sup.  Ct  488.  and  authorltiee  dted. 
Now,  It  Is  said  that  the  dtfradant  has  a 
right  under  the  Constitution  of  the  United 
Stetes  to  ship  live  stock  from  one  state  to 
anoth^  stete.  This  will  be  conceded  <n  all 
hands.  But  the  defendant  is  not  girai  by 
that  Instrument  the  right  to  introduce  Into 
a  state,  against  Ite  will,  live  stodE  affected 
by  a  contagions,  Infectious,  or  communicable 
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iOBeafi^  and  wbose  presence  In  tiie  atate  will 
or  Tosy  be  InJurlonB  to  Ita  domevtic  anlznal& 
The  state,  Congress  not  baring  assumed 
chai^  of  tbe  matter  as  taiToIred  In  Inter- 
state commerce,  may  protect  its  people  and 
ttielr  property  against  sndi  dangers,  taking 
care  always  ttiat  tbe  means  employed  to  tbat 
end  do  not  go  bf^wid  tbe  necessities  of  tbe 
case  or  nnreesonably  burden  tbe  ezcKlse 
of  privlle^  secured  hy  tbe  Gokstitatlai  of 
the  United  States." 

So  it  must  be  oonoeded  tbat  this  state,  In 
tbe  eserdse  of  Its  police  pow«r,  may  so 
resnlate  tbe  Introduction  and  sale  of  food 
products  as  to  Insure  purity  of  tbe  products 
Imported,  prorlded  tbe  means  empltfyed  to 
that  end  do  not  go  bey<md  the  necessities  of 
the  case  or  unreasonably  burden  tbe  exercise 
of  any  privilege  secured  by  the  fedwal  Con- 
stitution. Tbe  motlTes  ot  the  Legislature 
cannot  be  Impugned,  nor  can  there  be  any 
doubt  as  to  tbe  purpose  of  eba.ptsx  114,  p.  161, 
Laws  19CK(.  It  Is.  as  expressed  In  Its  title, 
"An  act  to  provide  for  a  state  food  and 
dairy  department,  to  prevent  the  adulters- 
tl<m.  misbranding  and  Imitation  of  foods, 
beverages,  candles  and  condiments,  and  regu- 
lating the  manufacture  and  sale  of  dairy 
products."  It  was  manifestly  designed  to 
prevent  fraud  and  deception  In  the  sale  of 
food  products,  and  to  protect  tbe  pet^le  of 
this  state  from  tbe  recognized  evils  of  Impuro 
foods  and  bevM-agee.  It  does  not  discrimi- 
nate between  resldwt  and  nonresident  deal- 
ers or  between  articles  produced  In  this  state 
and  those  produced  elsewhere.  No  part  of  It 
Is  assailed,  except  section  11.  Hence  the  <mly 
remaining  Inquiry  Is  whether  the  provisions  of 
that  section,  considered  in  connection  with  the 
well-plMded  allegatlonB  of  tbe  complaint  and 
facts  of  which  this  court  may  take  Judicial 
notice,  Impose  unnecessary  or  unreasonable 
hardens  upon  the  exerdaa  of  any  privily 
secured  to  the  plaintiff  by  ttie  Oonstltntlon  of 
tbe  United  States. 

Section  11  reada  as  follows:  "It  shall  be 
unlawful  for  any  person  to  sell,  ofFer  or 
expose  for  sale  any  article  of  prepared  foods, 
mil  ess  tbe  tme  name  of  the  manufacturer  and 
the  location  of  the  factory  where  such  article 
of  food  Is  prepared  Is  plainly  printed  or  sten- 
ciled on  the  package,  box,  can,  carton  or  other 
container."  "^e  principle  Is  universal  that 
legislation,  whether  by  Congress  or  by  a 
state,  must  be  takai  to  be  valid,  unless  the 
contrary  la  made  clearly  to  appear."  Held 
V.  Colorado,  supra.  The  object  of  the  legis- 
lation under  discussion  being  legitimate  and 
laudable,  it  must  be  presumed  the  Legislature 
has  provided  appropriate  means  to  secure 
sndi  object,  and  upon  the  plaintiff  rests  the 
burden  of  showing  tbe  contrary.  The  term 
"food,"  as  used  in  section  11,  Includes  "all 
articles  used  for  food,  drink,  flavoring,  con- 
fectionery, or  condiment,  by  man  or  domestic 
animals,  whether  simple,  mixed  or  com- 
pound.** Laws  190&,  p.  1«2,  c  114.  I  &  So 


every  prepared  article  used  for  food,  drink, 
flavoring,  confectionery,  or  condiment,  by 
man  or  domestic  animals,  wbetbv  simple, 
mixed,  or  compound,  is  required  to  be  marked 
with  tbe  true  name  of  tbe  mannfacturer  and 
the  location  of  tbe  factory  where  it  Is  pre- 
pared. It  Is  alleged  in  the  complaint  tbat 
tat  many  years  tbe  plaintiff  baa  sold  tbe 
fooda  in  which  it  duls  under  certain  private 
brands;  tiiat  tbe  foods  and  other  artidea  sold 
under  its  brands  have  been  continually  <^  a 
onlform  grade  and  (lUaUty;  and  tbat  socb 
brands  have  constituted  and  still  constitute 
Its  guaranty  of  tbe  purity,  grade,  and  quality 
of  tbe  articles  bo  sold.  I^  Is  alao  alleged 
tbat  tbe  name  and  address  of  tbe  pr^arer 
of  food  products  rarely  appears  tqmn  tin  con- 
tainer, bat  that  swA  artides  are  almost 
oitireiy  sold  through  brokers  or  warehouse- 
men to  wholesalers,  by  grade,  qnatl^,  and 
variety,  and  are  thai  branded  by  the  whole- 
saler and  distributed  under  the  guaranty  of 
the  wholesaler's  brand.  If  these  allegations 
be  true,  the  mforcement  of  section  11  would 
certainly  revolutionise  existing  methods  of 
conducting  the  wholesale  grocwy  business  in 
this  state.  While,  as  to  many  articles  em- 
braced wltbln  the  very  comprehensive  legis- 
lative deEhiltion  of  prepared  foods,  the  ex- 
pense and  inconvenience  of  complying  with 
the  statute  would  be  so  trifling  as  to  merit  no 
consideration,  as  to  others,  compliance  might 
be  practically  impossible,  the  enforcement  of 
the  statute  resulting  in  total  exclusion,  and 
as  to  such  articles  It  clearly  would  be  un- 
constitutional. 

Now,  with  respect  to  such  articles  as 
would  not  be  excluded  by  operation  of  the 
section.  Is  the  regulation  necessary  and  rea- 
sonable? The  object  sought  is  pure  food; 
tbe  practical  effect  merely  Information  as  to 
where  and  by  whom  the  food  is  prepared. 
Wholesome  food  cannot  be  condemned,  con- 
fiscated, or  excluded  merely  because  It  is 
prepared  in  any  particular  state  or  country. 
Tbe  quality  of  an  article  cannot  be  affected 
by  tbe  brand  under  which  it  Is  sold,  A  can 
of  corn  bearing  Jewett's  "Guaranteed"  brand 
would  not  be  relieved  of  any  injurious  prop- 
erties by  tbe  mere  addition  of  the  canner's 
name  and  address.  But  it  is  contended 
that,  were  this  regulation  in  force  and  the 
commissioner  should  discover  Impurities  In 
the  products  of  any  particular  factory,  be 
would  be  authorized  to  condemn  or  confis- 
cate any  article  bearing  the  same  brand 
without  an  inspection  of  the  article  itself. 
Conceding  this  to  be  true,  the  argument 
proves  too  much.  If  an  inspection  of  the 
contents  of  one  container  will  justify  con- 
fiscation of  all  articles  bearing  the  same 
brand,  the  power  exists  independoitiy  of 
section  11,  and  the  enforcement  of  tbat  sec- 
tion would  hinder  rather  than  assist  the  com- 
missioner In  tbe  discharge  of  his  official  du- 
ties, because,  under  ita  operation,  confisca- 
tion would  be  restricted  to  tbe  particular 
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factory  brand,  whereas,  without  It,  the  com- 
missioner might  condemn  the  products  of  all 
the  factories  sold  under  any  partlcalar  whole- 
saler's brand.  To  Olnstrate:  Say  the  plain- 
tiff sells  the  products  of  10  own  canneries 
under  one  brand,  according  to  the  defend- 
ants contention,  this  law  would  only  enable 
him  to  confiscate  the  product  of  one  cannery, 
on  Inspection  of  the  contents  of  one  can 
bearing  such  cannery's  brand,  whereas,  if 
such  would  be  his  authority,  he  could,  with- 
out the  section,  confiscate  the  products  of 
the  entire  10  canneries,  on  the  Inspection 
of  ope  container  bearing  the  plaintiff's 
brand.  If  the  regulation  would  have  no  oth- 
er legitimate  effect  than  the  one  contended 
for  by  the  defendant,  and  we  confess  we  are 
unable  to  Imagine  any  other,  Its  enforce- 
ment, where  possible,  would  tend  to  defeat 
rather  than  promote  the  purposes  of  the 
pure-food  law  as  a  whole.  Therefore,  as- 
suming the  allegations  of  the -complaint  to 
be  true,  the  requiremmts  of  section  11  are 
wholly  unnecessarr,  its  proTlslons  clearly 
constitute  an  unreasonable  Interference  with 
Interstate  and  foreign  commerce,  and  Its 
enforcement  should  be  perpetually  enjoined. 

The  order  appealed  from  la  affirmed,  and 
the  case  remanded  for  furtlMr  proceedings 
consistent  with  this  decision. 


8TATB  T.  JACKSON.* 

(Snprane  Oourt  of  South  Dakota.  Dee.  80, 
1805.) 

Bakks  Ann  Bamkino— Omcnas— Ouminal 
Rbbforbibilitt— Falsb  Rbpobt  to  Bajhk 

EZSAMIHSK— InTBRT. 

Under  Laws  1903,  p.  88,  c.  79,  S  26,  pro- 
viding that  every  officer,  agent,  or  clerk  of  any 
bank,  who  makes  any  fuse  statamenta  or  «n tries 
In  its  books,  or  subscribes  or  exhibits  any 
false  v^per,  with  the  intent  to  deceive  any  j>er- 
SOD  anthorlzed  to  examine  as  to  the  condition 
nC  such  iDBtltutl<Hi,*or  subscribes  or  makes  false 
reports,  shall  be  sidtject  to  Imprbonnient,  etc, 
while  the  prosecution  is  not  obliged  to  show 
what  particular  motive  prompted  the  accused  to 
make  the  report  made  by  him  to  the  bank  ex- 
aminer, proof  of  its  Intentional  &lsity  Is  essta- 
tial  to  a  conviction. 

[Ed.  Note.— For  cases  In  point,  see  voL  14, 
Cent.  Dig.  Crindnal  Lav,  H  21-SS.} 

Corson,  J.,  dissenting. 

Error  to  Circuit  Court,  Clark  County. 

Carl  Jackson  was  convicted  of  subscribing 
and  making  a  false  report  to  the  bank  ex- 
aminer. In  violation  of  Laws  1903,  p^  81,  c 
70,  and  brings  error.  Beversed. 

O.  O.  Sherwood  and  C.  X.  Seward,  for 
plaintiff  In  error.  Pbllo  Hall,  Atty.  Oen. 
(Aubrey  Lawrence,  of  counsel),  for»the  State. 

FULLER,  P.  J.  As  charged  in  the  Infor- 
mation, plaintiff  in  error  was  found  gnllty 
of  the  crime  of  subscribing  and  making  a 
false  report  to  the  bank  examiner,  In  viola- 
tion of  chapter  79,  p.  81,  I^aws  1908.  As 
*hls  statute  has  been  carefully  considered 

•Rebearinc  denied  llarch  7,  1S06. 


and  dedared  Talld,  so  tar  as  the  same  af- 
fects this  case,  the  constitutional  qnefttlons 
discussed  by  counsel  require  no  further  at- 
tention. State  T.  Stnible  <&  D.)  IM  N. 
W.  M6w  Section  28  of  the  act  provides  tiiat 
"Brery  officer,  agmt  or  clok  of  any  baiJc- 
Ing  Institution  under  ttls  title  who  sub- 
scribes or  makes  any  false  statements  or  ta- 
tries  In  the  bo<As  of  sodi  Instltnthni  or  sub- 
scribes or  exhibits  any  false  paper  with  the 
intent  to  deceive  any  person  authorised  to 
examine  as  to  the  condition  of  such  banking 
institution,  or  subscribes  or  makes  false  re- 
ports, shall  be  subject  to  imprisonment  at 
hard  labor  In  the  state  penitentiary,  for  such 
term,  ^ot  less  than  one  (1)  year  or  more  than 
ten  (10)  years,  as  the  court  trying  him  may 
designate." 

Insanity  seems  to  have  been  the  only  de- 
fense, and  the  court  Instructed  the  Jury  In 
part  as  follows:  "It  Is  sufficient  to  call  your 
attention  to  the  statute,  and  to  the  fact  that 

*  *  *  this  is  not  a  case  wherein  the  exis- 
tence of  any  particular  motive,  purpose,  or 
Intent  is  a  necessary  el«xient  to  constitute 
any  particular  species  or  degree  of  crime. 

*  *  *  There  is  no  question  but  that  the 
accused  sutwcrlbed  and  made  the  rej>ort  to 
the  ex  officio  superintendent  of  banks.  He 
admits  that  There  Is  no  question  but  that 
the  report  Is  not  correct  His  attorney,  Mr. 
Sherwood,  admitted  that  in  his  statement 
to  you,  while  bla  other  attorney  in  his  argu- 
ment admitted  its  falsity.  Incorrect  and 
false  are  not  necessarily  the  same  words, 
and  It  will  be  for  you  to  say  under  these  in- 
structions, upon  all  the  evidence,  whether  it 
Is  false  or  not  If  you  find  that  It  was  false, 
then  yon  necessarily  find  that  the  accused 
committed  the  act  charged  against  blm, 
and  will  need  to  consider  all  the  evidence  in 
the  case  under  these  instructions  as  deter- 
mining whether  or  no  the  accused  was  sane 
or  Insane,  conscious  or  unconscious,  at  the 
time  he  committed  the  act"  While  the 
prosecution  is  not  obliged  to  show  what 
particular  motive  prompted  the  accused  to 
make  such  a  report  as  he  placed  In  the  hands 
of  the  bank  examiner,  proof  of  its  tntration- 
a1  falsity  seems  essential  to  a  conviction, 
and  it  was  erroneous  to  Instruct  the  Jury 
to  the  effect  that  criminal  intent  or  a  pur- 
pose to  deceive  Is  not  a  necessary  element 
of  the  offense.  We  are  forced  to  this  con- 
clusion, because  the  Jury  might  reasonably 
infer  from  the  instructions  given  that  wrcHig- 
ful  intent  is  not  an  Ingredient  of  the  oime 
charged  in  the  Information,  and  such  ap- 
pears to  have  been  the  theory  of  the  learn- 
ed circuit  court  It  is  evident  that  the 
phrase  "with  the  intent  to  deceive"  applies 
to  every  act  penalised  by  the  statute  and 
the  adjective  "false,**  used  t»  modify  the 
word  "reports,"  certainly  Implies  criminal 
turpitude.  As  the  examiner  may  lawfully 
call  for  Information  which  can  be  furnished 
only  by  an  experienced  and  accurate  ac- 
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countant  famlUu  wltb  an  the  details  ot  the 
twnktng  bualness,  neither  the  legislature  nor 
public  Justice  have  decreed  a  term  in  the 
penitentiary  for  the  person  who,  In  Ignor- 
ance of  the  facta,  makes  an  honest  mistake. 

The  Judgment  ot  the  court  below  Is  rerers- 
ed.  and  a  new  trial  ordered. 

GOBSON,  J.,  dteenta. 


liONOERBEAM  at  aL  t.  HUSTON. 

ffiapreme  Oonrt  of  South  Dakota.  Dec.  SO, 

1908.) 

jU  Chattel  Mobtoaoes— Actions  fob  Pos- 
BSSSioN  or  Pbofbbtt— Pabtibs—Joindeb  or 

MonOAGOR  AND  MOBTOAeU. 

A  mortsagor  and  mortgagee  In  a  chattel 
mortgage  ma;  join  in  an  action  to  recover  tb« 
mortg^ed  chattels,  tboogh  the  possessor;  right 
to  them  is  exdnsiTely  in  the  mortgagor;  the 
■eimre  of  tha  ebattels  eonstltatlng  an  intringa- 
ment  on  the  rights  of  the  mortgagML 
2.  Rbplbtin— OouancEUHX  or  Acrxon  bb- 
roBE  DisPoemoH  bt  Dkrhoaiit  —  Sti> 

DENCX. 

Evidence  in  an  action  for  the  possMsion  of 
personalty,  defended  on  the  sole  ground  that  de- 
fendant was  not  in  the  possession  thereof  at  the 
commencement  of  the  action,  examined,  and 
held  to  support  a  finding  that  the  action  was 
commeoced  before  defendant  bad  sold  tha  prop- 
erty, aothoriitng  a  recovery, 
a  Saicb— PoBSESSion  or  Detemdant. 

An  action  for  the  poasession  ot  personalty* 
must  be  brought  while  defendant  la  In  the  posses- 
ion of  die  property,  and,  if  defendant  before  the 
commencement  of  the  action  has  dispossd  of  the 
same,  the  action  will  not  lie;  def^dant  tbeii 
not  being  tn  a  position  to  leCum  the  Identical 
property. 

[Ed.  Note. — For  cases  in  point  sss  voL  42, 
Cent  Pig.  Beplevin,  U  77,  78.] 

4.  OHAim.  MOBTGAOBS  —   DKBCUFTIOII  Of 

Pbofkbtt— Ahihals. 

A  chattel  mortgage  described  the  property 
as  one  bald-faced  mare  five  years  old,  weight 
about  1,400  poundsjand  tme  black  mare  seven 
years  old,  wu^  1,200  pounds,  In  possession  of 
the  mor^agor.  The  mortgagor  had  do  other 
mares  answering  the  descnption,  and  the  evi- 
dence showed  that  the  mare  five  years  old  had 
white  hind  feet,  roanisb  color,  and  white  hair 
scattered,  and  weighed  between  1,400  and  1,S00 
pounds,  and  that  the  other  mare  was  black, 
with  a  star  tn  her  forehead,  about  seven  years 
old,  and  weighed  about  1,800  poands.  Held, 
that  the  testimony  did  not  conflict  with  the 
description  of  the  animals  as  ^ven  in  the  mort- 
gage, which  sufficiently  described  them  as  be- 
tween the  parties  and  as  against  a  third  person 
having  knowledge  that  the  animals  were  mort- 
gaged. 

[Bd.  Nots. — For  cases  In  polut,  see  voL  9, 
CenL  Dig.  Carriers,  H  80-02,  98.] 

Appeal  from  Circuit  Comr^  Bflnnehaba 
County. 

Action  by  Elmer  A.  Longerbeam  and  an- 
other against  B.  J.  Huston.  From  a  Judg- 
ment for  iilalntlffB.  defendant  aroeals.  Af- 
firmed. 

Joe  Klrby,  for  appellant.  Jonea  &  Mat* 
ttiews  (U.  S.  G.  Cherry,  of  counsel),  for  re- 
iQKWdents. 


FULLER,  P.  J.  This  appeal  Is  h-om  a 
Judgment  and  order  overruling  a  motion  for 
a  new  trial  in  an  action  to  recover  possession 
of  two  mares  owned  by  plaintiff  Longerbeam, 
subject  to  a  mortgage  held  by  bis  coplalur 
tiff,  the  J.  I.  Case  Threshing  Machine  Com- 
pany. While,  In  the  absence  of  a  demurrer 
distinctly  specifying  that  s^iarate  causes  of 
action  were  improp^ly  united  in  the  com- 
plaint, the  question  may  be  disregarded  pur- 
suant to  section  122  of  the  Revised  Code  of 
Civil  Procedure,  it  Is  plain  that  both  the 
owner  and  the  mortgagee  bad  an  Interest  in 
the  subject  of  action,  and  their  Joinder  as 
parties  plaintiff  was  wholly  Immaterial  to 
defendant,  although  the  possessory  right  to 
the  property  was  exclusively  In  the  mort- 
gagpr  at  the  time  of  Its  wrongful  tak- 
ing and  detention.  Lleberman,  Loveman  ft 
O'Brien  V.  Clark  (Tenn.)  85  S.  W.  268.  Manl- 
festiy  there  was  no  misjoinder,  as  contended 
by  counsel  for  appellant,  because  the  seizure 
of  the  mortgaged  chattels,  even  if  under  at- 
tachment or  execution,  constituted  an  in- 
Crlngement  on  the  rights  of  the  mortgagee, 
entitling  blm  to  come  Into  the  action  for 
the  purpose  of  asserting  bis  lien.  Miller  v. 
Campbell  Commission  Co.  (Okl.)  74  Pac.  507. 

Whether  the  chattels  In  dispute  were  taken 
from  the  possession  of  the  owner  by  virtue 
of  legal  process  or  by  the  defendant  acting 
as  a  mere  trespasser  does  not  affirmatively 
appear,  nor  was  any  Justification  for  the 
seizure  attempted.  The  only  defense  offered 
at  the  trial  was  the  assertion  that  such  prop- 
erty was  not  In  the  possession  of  the  defend- 
ant at  the  commencement  of  the  action.  That 
the  defendant  took  the  property  in  the  early 
part  of  November,  1904,  and  sold  the  same 
in  the  afternoon  of  the  28th  day  of  that 
month.  Is  undisputed,  but  no  writ  or  process, 
fair  upon  Its  face,  or  otherwise,  was  Intro- 
duced at  the  trial,  and  there  Is  no  admission 
of  record  to  obviate  the  necessity  for  such 
evidence.  Although  defendant  expressed  his 
belief  that  the  action  was  not  commenced 
until  the  sale  had  taken  place,  his  admission 
of  personal  service  endorsed  on  the  back  of 
the  summons  is  as  follows:  "Due  and  per- 
sonal service  of  the  within  by  copy  at  Sioux 
Fails,  S.  D.,  Is  hereby  accepted  Novranber  28, 
*04,  at  10:30  a.  m.  R.  J.  Huston."  O.  E. 
Jones,  called  and  sworn  on  behalf  of  plaintiff, 
testified  In  part  as  follows:  "I  served  the 
summons  In  this  action,  which  I  now  have 
wltb  me,  on  the  defendant  on  the  28th  day  of 
November,  1904,  at  10:30  o'clock,  a.  m..  by 
delivering  the  same  to  Mr.  Huston  personally 
In  the  courthouse.  I  attended  the  sale  here- 
tofore mentioned,  and  saw  the  property  sold. 
Q.  Was  the  property  described  In  the  com- 
plaint present  here  at  the  sale?  A  Yes;  It 
was  brought  here  and  sold  by  the  sheriff. 
Mr.  Huston.  Tne  summons  was  served  upon 
the  defendant  while  be  bad  possession  of  the 
property.  It  being  then  In  the  bam  In  this 
city,  and  was  before  the  sale.  I  demanded 
a  return  of  this  pr<^rty  on  behalf  of  Longer- 
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beam,  the  J.  I.  Case  TbresblDg  M acbine  Can- 
panj,  and  Mr.  Gberry  and  the  varloin  mort- 
gagees. Tbe  defendant  said,  'I  guess  yon 
will  have  to  sne  me,'  and  he  afterward  went 
on  with  tlie  sale." 

Conformable  to  this  clear  preponderance 
of  cniu)etent  te>tlm(»i7>  and  In  direct  r^ 
sponse  to  a  qwdal  InterrogatcHry,  tbe  Jar; 
was  folly  Jostlfled  In  finding  that  the  action 
w&s  commenced  before  the  defendant  had 
sold  tbe  prfq>erty,  and  as  tbs  case  stood  at 
tbe  concInsJon  of  all  the  evidence  It  wu 
not  erroneous  to  Instruct  the  Jury  as  follows: 
**It  ia  the  law  ttiat  snch  actions  must  be 
brought  wblle  tbe  defendant  is  In  tbe  poooos 
slon  of  the  pTop^ty.  If  the  defendant,  be- 
fore bringing  tbe  action  for  tbe  possession 
of  the  property,  has  sold  or  dtoposed  of  the 
property,  then  be  Is  not  in  a  position  to  re- 
turn the  identical  property,  and  this  action 
would  not  lie.  •  •  •  If  you  find,  how- 
ever, that  the  snnmions  was  serred  before 
tbe  sheriff  idade  flie  sale  of  the  pn^erty. 
then  the  action  was  properly  commenced, 
and  yon  shonld  find  a  Terdlct  for  the  plain- 
tiff In  this  action."  This  instruction  was 
given  on  the  theory  that  tbe  foUowlt^ 
descrli»tton  of  the  property  contained  in 
the  mortgage  was  sufficient:  "One  bald- 
faced  mare  5  years  old,  weight  about  1,400. 
*  *  *  One  black  mare  7  years  old,  weight 
1,200;  •  *  *  All  of  said  property  being 
Id  possession  of  tbe  mortgagor  In  Minnehaha 
county  and  free  from  all  incumbrance." 
Confessedly  the  evidence  shows  that  tbe 
mortgagor  had  no  other  mares  answering  the 
foregoing  deecriptloD  In  any  material  respect, 
and  tbe  fact  tbat  the  bald-faced  mare  five 
years  old  had  "two  white  hind  feet,  roantah 
color  and  white  hair  scattered,"  and  In  tbe 
opinion  of  tbe  witness  at  the  time  of  tbe 
trial  "weighed  between  1,400  and  1,C00 
pounds,"  constitutes  no  material  conflict  in 
tbe  description,  and  tbe  undisputed  testimo- 
ny plainly  shows  that  abe  was  the  Identical 
mare  described  In  tbe  mortgage  and  taken 
from  tbe  actual  possession  of  tbe  owner  by 
the  defendant  In  tbts  action.  Nor  did  the 
testimony  Introduced  at  the  trial  tbat  "tbe 
other  mare  was  black  with  a  star  In  her  fore- 
bead  ;  about  seven  years  old  and  weighed 
about  1,300,"  amount  to  a  substantial  vari- 
ance from  the  following  recital  of  the  mort- 
gage: "One  black  mare  7  years  old.  weight 
1.200."  The  foregoing  description  was  cer- 
tainly good  as  between  tbe  mortgagee  and 
mortgagor,  and,  in  the  absence  of  any  justi- 
fication for  taking  the  property,  such  descrip- 
tion was  sufficient  notice  to  the  defmdant, 
who  prior  to  the  sale  had  actual  knowledge 
tbat  the  mares  were  mortgaged  to  tbe  J.  I. 
Case  Threshing  Machine  Company,  and  no 
claim  that  be  was  Ignorant  of  the  existence 
of  the  mortgage  has  ever  been  made.  Crow 
V.  Zollars,  11  S.  D.  203,  76  N.  W.  924; 
Fisher  v.  Porter.  11  S.  D.  311.  77  N.  W.  112; 
First  National  Bank  of  Redfleld  v.  Eoechel. 
8  S.  D.  891,  66  N.  W.  933.  In  tbe  case  of 
O'Brien  v.  Miller  (a  O)  117  Fed.  1000,  tha 


tnilted  Stetea  CSrcnlt  Coort  of  Appaala  aa^: 
"A  deacrtptkm  of  pn«>ert7  In  a  cbattel  mort> 
gage  which  la  good  as  between  the  parties 
is  prima  fade  sofllclait  as  between  tbe  mort- 
gagee and  a  trespass^'  who  injures  or  con- 
verts the  property  after  deCault  in  paymeit 
of  the  mortg^jeL** 

Neither  In  the  admlaalcoi  of  evidence  at 
the  trial  nor  in  its  submission  to  the  Jury 
by  the  court  are  we  able  to  discover  any 
errtws  of  law;  and  tlie  Judgment  appealed 
from  Is  affirmed. 


ARNOLD  V.  HARRIS  et  al. 

(Supreme  Coart  of  Michigan,  Dec.  19,  lOOSL 
Additional  Opinion,  Jan.  3,  1906.) 

1.  BVIDBNCB— Opinions. 

In  an  action  by  an  assignee  in  bankmptcy 
to  recover  property  alleged  to  have  been  trans- 
ferred by  the  bankmpt  In  frand  of  creditors, 
evid^ce  by  the  sheriJf,  who  levied  execution* 
against  the  bankmpt  at  tbe  time  of  his  ^om^ 
that  be  coald  find  no  proper^  otbw  than  tbat 
on  which  he  levied,  and  decided  that  the  bank- 
rupt had  none  other,*  was  incoippetent. 

2.  SaUB— VaLDX  or  PBOPBBTT-r-RELEVANOT. 

In  an  action  by  an  assignee  in  bankruptcy 
to  recover  the  value  of  certain  mining  stock 
allied  to  have  been  fraudulently  tranaf erred 
by  tbe  ttankrupt,  in  which  the  value  of  the 
stock  and  the  dividends  had  been  shown,  evi- 
dence as  to  the  reputation  and  standing  of  this 
and  other  mines  in  the  vicinity  was  immateriaL 

S.  FbAUDUUINT  CORVBTAnOES— EhriDBHCB. 

In  an  action  to  recover  money  transferred 
by  defendant  to  one  of  hla  stns  in  fraud  of 
creditors,  evidmce  that  the  son  was  a  first 
class  business  man  was  irrelevant 

Brror  to  Circuit  Court,  Wayne  Ooanty; 
Joseph  W.  Donovan,  Judge. 

Action  hf  Lewis  H.  Arnold,  aa  trustee 
In  bankruptcy  of  Morris  Harris,  against 
Saul  Harris  and  others.  From  a  Judgment 
for  defendants,  plaintiff  tnrlngs  error..  X£c- 
rersed. 

PtaintiOF,  as  assignee  In  bankruptcy  of 
Morris  Harris,  brought  this  suit  to  recover 
assets  claimed  to  be  In  the  possession  of  de- 
fendants and  belonging  to  the  bankrupt. 
Two  of  tbe  defendants  are  Morris*,  eons,  one 
Zechman,  a  soo-ln-law,  and  the  other  defend- 
ant, Clark,  was  associated  in  biasiness  with 
them.  It  is  claimed  ttiat  they  were  partners, 
associated  together  under  the  name  of  Har- 
ris Bros.  &  Co.  and  the  National  Mortgage 
Loan  Company.  The  precise  claim  is  that 
the  defendants  fraudulently  received  money 
or  property  of  the  bankrupt  which  ia  Invest- 
ed in  their  business.  The  declaration  con- 
tains four  counts.  The  first  is  based  upon 
the  conversion  by  Morris  of  a  large  amount 
of  his  property  Into  money,  to  wit,  ^,000, 
which  be  concealed  from  his  creditors  and 
thereafter  placed  the  same  In  the  bands  of 
the  defendants  and  caused  the  same  to  be  in- 
vested in  the  defendants'  business,  with  the 
intent  to  cheat,  binder,  delay,  and  defraud 
bis  creditors,  which  defradants  knew.  The 
second  charges  the  convarslon  of  a  large  part 
(tf  hie  stock  of  goods  Into  moneyi  which  he 
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cmoeoite  from  hii  cradltora  with  timiidiileiit 
InteDt,  and  wUcb  he  canoed  to  be  InTeeted 
In  the  name  of  his  am  Sanl  Harris,  one  of 
the  def  endanta,  In  a  alnc  mine,  known  as  the 
^Horning  Star  Mine."  And  from  this  mine 
there  was  realised,  to  wit,  ^,000.  which 
money  was  invested  In  the  defendants'  busi- 
ness; they  having  knowledge  thereof.  The 
third  count  alleges  the  conversion  by  Morris 
Harris  of  a  large  portion  of  his  stock  into 
money,  which  he  Invested  In  the  name  of  his 
wire,  Sarah  Harris,  and  his  son  Saul  Harris, 
to  keep  the  same  from  bia  creditors,  which 
sams  of  money  and  the  proceeds  have  been 
disposed  of  and  turned  over  by  Morris  Har- 
ris to  the  defendants  and  used  by  than  In 
th^  business;  they  knowing  that  It  was 
conveyed  to  them  in  fraud.  The  fourth 
count  alleges  that  the  defendants  had  become 
possessed  of  property  of  the  value  of,  to*  wit, 
«35,000,  through  the  fraudulent  claim  that 
th^  property  was  their  own,  which  right- 
fully belonged  to  the  trustee  In  bankruptcy; 
and  that  they  refused  to  turn  the  same  over, 
and  for  which  injury  an  action  upon  the 
case  for  fraud  might  have  been  brought 
Plaintiff  gave  evidence  tendli^  to  support  bis 
claim,  and  defendants  have  evidence  tending 
to  show  that  they  had  received  no  property 
from  the  bankrupt  The  case  was  submitted 
to  the  Jury,  who  found  a  verdict  for  the  de^ 
fendants. 

Argued  before  MeALYAY.  GRANT* 
BLAIR,  MOMTOOMBBT,  and  HOOKER,  J3. 

Bernard  B.  Selling,  for  appellant  Slo- 
man  ft  Sloman,  for  appellees. 

GRANT.  J.  (after  stating  the  facts).  1. 
The  case  must  be  reversed  for  several  errors 
committed  by  the  trial  Judges  Morris  Har^ 
rts  was  a  merchant  In  1896  In  Kansas.  He 
failed.  Several  attachments  w^  placed  In 
the  hands  of  the  sheriff  for  service.  The 
sheriff  testified  that  he  levied  upon  all  the 
property  that  be  could  find.  The  claim  of 
the  defendants  was  that  the  sheriff  then 
seised  all  tho  assets  of  Mr.  Hsrrls.  The 
8b«rlff  was  a  witness  and  was  permitted  to 
teati^  under  objection  and  exception  tbat 
he  "became  satisfied  that  Mr.  Harris  bad  no 
property  upon  which  he  could  levy,  aside 
from  that  on  which  he  had  levied,  and  tbat 
he  decided  that  be  had  none."  This  was 
clearly  Incompetent  This  was  not  a  case 
for  npert  testimony  or  opinions  as  to  what 
the  banknq>t  had  or  did  not  hare.  It  was 
competent  to  place  before  the  Jury  lite  OT- 
forts  which  sborlff  made  bj  virtue  of  Us 
writs  to  find  properly,  and  what  he  foimd 
and  levied  upon.  It  virtually  allowed  him 
to  give  bla  <Kiinlon  tbat  the  defradants  had 
no  mining  stocks  or  other  inoperty  In  their 
possesion  beltmglng  to  the  banknqM;  as 
the  plaintiff  claimed. 

2.  The  court  erroneously  permitted  the  fol- 
lowing question:  "Do  you  know  what  the 
record  and  the  standing  of  llie  various  mines 


of  tbe  Onmogo  district  are,  as  to  wblcb  are 
omsldered  paying  and  good  mines?  and 
what  rank  tbe  Morning  Star  lilne  held  among 
the  sine  mines  in  operation  In  that  district?" 
It  was  claimed  tbat  a  false  statement  had 
ben  made  by  one  of  the  defendants  as  to 
the  amonnts  received  from  tbat  mine,  and  It 
was  claimed  that,  this  mining  stock  was 
actually  the  property  of  tbe  bankrupt  Tbe 
actual  dividends  and  value  of  the  stock  were 
shown.  The  reputation  or  standing  of  this 
or  other  mines  was  wholly  Immaterial. 

3.  A  witness  was  permitted  to  testify  un- 
der objection  and  exception  that  defendant 
Saul  was,  In  his  Judgment  "a  first-class 
business  man  for  a  young  man  of  his  age." 
The  testlmoi^  had  no  bearing  upon  the  Is- 
sue. The  questions  were:  Did  be  have 
money?  and  where  did  he  get  It?  The  fact 
tbat  he  was  a  shrewd  business  man  had  no 
tendency  to  prove  that  be  got  none  from  bis 
father. 

4.  The  court  erred  In  Instructing  the  Jury 
as  to  the  proof  required  in  cases  of  fraud. 
It  Is  unnecessary  to  state  the  erroii&oos  In- 
BtrucOona  They  »«re  subetantlaHy  tbe  same 
as  those  found  In  Ferris  v.  McQu^n,  04 
Mich.  387,  MN.W.164;  Oumbergv.  Treusch, 
108  Mich.  565,  61  N.  W.  872;  McNanghton  t. 
Smith  (Mich.)  99  N.  W.  882,  and  other  cases; 
and  this  case  Is  ruled  by  those. 

Judgment  reversed,  and  new  trial  ojAeteO. 

AddlUonal  Opinion. 

PBB  OURIAM.  In  wilting  tbe  above 
opinion  we  Inadvertent^  oveiiooked  tbe 
claim  of  tbe  defendants  that,  If  the  Judg- 
ment should  be  reversed,  tbe  record  being 
unnecessarily  pndix,  they  Should  not  be 
charged  with  the  entire  coats  of  printing  tbe 
record.  We  thing  this  claim  well  founded, 
and  we  therefore  hold  tbat  the  appellant 
will  recover  only  one-half  tbe  costs  of  print- 
ing tbe  record. 


PONTIAC,  O.  &  N.  a  CO.  V.  OAKLAND 

CIRCriT  JUDGE. 
(Supreme  Court  of  Michigan.  Dec.  16,  1905.) 
Mandamus— Adbqitact  or  REmnr  bt  Ap- 

PKAt. 

Mandamus  will  not  lie  to  compel  the  va- 
cation of  an  order  appointing  a  receiver  of  a 
railroad  corporation,  since  there  is  an  adequate 
remedy  by  appeal  from  the  order. 

[Eld.  Note. — ^For  cases  In  point,  sea  voL  33, 
Cent  Dig.  Mandamus.  H  9,  11.  ^0 

Application  for  mandamus  by  tbe  Pontlac, 
Oxford  &  Northern  Railroad  Company  against 
the  Oakland  Circuit  Judge.  Denied. 

Argued  before  MOORE,  a  J.,  and  McAL- 
TAT.  BLAIR.  MONTGOMBRT,  and  OS- 
TRANDBR,  JJ. 

Russel  &  Campbell,  tat  relator.  Angell, 
Boynton,  HcHllhin  ft  Bodman  and  Howard 
Mansfield,  for  req^ondoit 
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■  McALVAT,  3.  Belfttor,  a  rallroftd  aw 
poratlOD  of  tbli  state,  applies  for  a  manda- 
nnu  to  ctnnpel  On  drcnlt  Jndfe  of  Oakland 
county  to  vacate  an  order  appc^tlnc  a  re- 
ceirer  ot  said  coiporatlon  In  a  certain  suit 
pendliv  In  the  drcnlt  conrt  of  said  county 
in  dianeery.  Him  la  nothing  In  the  ease 
to  make  it  an  exception  to  the  general  mle 
rq;ieatedly  recognized  by  this  court,  "that 
orders  appointing  receivers  whereby  the  poa- 
8essl<m  of  property  Is  divested  are  a^eal- 
able."  Maidlan  v.  Wayne  Circuit  Judge, 
lis  Blich.  858,  76  N.  W.  487,  and  cases  cited. 
Belator  has  an  adequate  remedy  by  appeal 
frmn  said  order.  Uandamus  will  not  lie 
when  there  is  another  adequate  remedy.  See 
Mardlan  v.  Wayne  Circuit  Jn^re,  snpra,  and 
cases  cited. 
The  writ  a  denied,  with  costs. 


O'DSA  V.  MICHIGAN  OBNT.  R.  00. 
(Supreme  Court  of  Michigau.   Dec.  15,  1905.) 

1.  CABBIBBS— IHJUBIBS  TO  PASSBHQEBS—NBO* 

LioBKCE— QuBsnon  roB  Jubt. 

Plaintiff  arrived  at  her  destloation  before 
the  cofiductor  had  taken  her  ticket,  and  when 
the  station  was  announced  she  started  to  get  off 
the  train ;  bat  the  stop  waB  too  abort,  and  the 
train  beliis  started  with  a  ierk  before  she  liad 
time  to  alQilit,  without  the  operatives  ascertain- 
ing that  persons  were  not  in  the  act  of  alighting, 
plaintiff  was  thrown  to  the  ground  and  injured. 
Held,  that  lacb  facta  did  not  siiow  an  absoice 
of  neglif«ice  on  the  part  of  tlie  carrier  as  a 
matter  of  law. 

[Ed.  Note.— For  eases  In  point,  see  voL  9, 
Cent  Dig.  Carriers,  |  1228.] 

2.  SaICE— CONTBIBUTOBT  NKGLIOENCE. 

Plaintiff  in  so  endeavoring  to  alight  was 
not  guilty  of  ccoitrtbutorr  negligence  as  a  matter 
of  law. 

8.  Daiugbs^Bvidinob— Phtsicai.  Coitdi- 

TIOH — PaIIT  AUD  SUITBBINO. 

In  an  action  for  personal  iiijariea,  plaintiff 
mav  testify  fully  as  to  her  condition,  pain,  and 
suffering,  and  its  duration. 

[Eid.  Note. — For  cases  in  point,  see  vol.  15, 
Cant.  E>ig.  Damages,  ||  478,  485.] 

4.  EVIDBNOE— STATEHXNTS  TO  PHTSICIAK. 

Where  plaintiff,  after  being  injured  while 
attempting  to  alight  from  defendant's  railroad 
train,  called  defendant's  ptursician  in  order  to 
Bubstautiate  ber  claim  for  injuries  against  de- 
fendant, her  complaints  of  present  sufferings  to 
such  physician  were  not  mere  natural  ezprea- 
siona,  but  were  hearsay,  and  inadmissible. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent  Dig.  Damages,  8  486;  voL  20,  Cent  Dig. 
Evidence.  »  383-887.] 

5.  Saiib— CoHPtAinn  or  Pazh. 

In  an  action  for  personal  Injuries,  certain 
witnesses,  who  during  the  period  ancceeding 
the  injury  heard  plaintiff  complain  of  i»in  ana 
snSering,  were  properly  permitted  to  testify 
to  the  fact  that  the  complainedi  and  of  what 
she  complained,  as  distinguished  from  her  lan- 
guage used  in  making  auch  complaints. 

[Ed.  Note." — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Damafces.  g  485 ;  vol.  20,  Cent  Dig. 
Evidence,  H  377-382.] 

6.  Dajiaqbs— Pbbsohai.  Injubibs— Evidence. 

In  an  action  for  Injuries,  evidence  as  to 
what  plaintiff's  weight  had  been  before  the 
accident  was  admissible. 


7.  EvjDENCB  —  OtncFErERcr— Bebulxb  or  Ex- 

FEBIMENTS. 

In  an  action  for  injuries  to  a  luasenger  by 
the  sudden  starting  of  the  train  before  she  had 
time  to  aU|^  it  was  not  error  to  exclude  evi- 
dence of  a  enbsequent  teat  to  determine  the 
lei^th  of  time  that  the  engineer  probably  took 
to  oil  bis  engine  at  the  polDt  in  question  on  the 
occasion  ot  the  acddent 

[Ed.  Note. — For  cases  In  point,  sss  voL  20, 
Cent  Dig.  Evidence,  I  439.1 

8.  APPBAIr-ISSTBUCTIOnS— ECABlCUSa  BBBOB. 

At  the  close  of  the  trial  the  court  stated 
tliat  he  declined  to  give  certain  requests  asked 
bv  defendant,  but  Uiat  though  he  was  still 
of  the  opinion  that  the  reguesta  were  erroneous, 
he  would  give  tbem  at  the  instance  of  plaintUTs 
attorney,  whereupon  the  requests  were  read  to 
the  jary,  and  the  court  then  charged  that  tbey 
should  regard  the  instructions  In  connection 
with  tbe  facts,  the  same  as  thoogh  tbey  were 
originally  given.  Beld.  that  the  oonrt's  error 
in  BO  charging  tbe  requests  was  not  prejudicial 
to  defendant  In  so  far  as  It  related  to  such  of 
tbe  fequests  as  defendant  ms  not' entitled  to 
have  given. 

9.  TbIAI.— ABODUnfTATIVE  iNfflBUOTIOKS. 

In  an  action  for  injuries  to  a  passenger 
while  attempting  to  alight,  an  instmction  tnat 
It  was  her  duty  to  be  observant  and  to  heed 
what  was  going  on  around  her,  to  notice  whether 
or  not  the  train  was  stationarv,  to  otmerve  when 
it  started  and  to  protect  ana  assist  herself  by 
the  band  rails  of  the  car,  and  be  vigilant  and 
see  that  no  sndden  movement  would  trip  or 
throw  ber  if  she  could  prevent  it,  and  if  she 
failed  to  use  due  and  ordinaiy  precaatlon,  etc.. 
she  could  not  recover,  was  wjectionahle,  as 
argnmentative. 

Error  to  Circuit  Court.  Shiawassee  Coun- 
ty; Steams  F.  Smith.  Judge. 

Action  by  Margaret  O'Dea  against  the 
Michigan  Central  Railroad  Company.  From 
a  Judgment  in  favor  of  plalntiCF,  defendant 
brings  error.  Reversed. 

Argued  before  MOORE,  a  J.;  and  CAR- 
PENTER, GRANT,  MONTGOMEBT.  and 
HOOKER,  JJ. 

O.  E.  Butterfleld  (John  T.  McOnrdy,  Henry 
RuBsel.  and  Ashley  Pond,  of  counsel),  for 
appellant  Wataon  &  Chi^mian,  for  appdlee: 

HOOKER,  J.  The  defendant  has  appealed 
from  a  Judgment  rendered  against  it  on  a 
charge  of  n^llg»ic&  Hie  plaintiff,  a  mar^ 
ried  wunan  of  5B  years  <a  age,  and  ber 
brother,  some  years  <dder,  took  defendant^! 
evening  train  at  Owoeso  Unr  H^erson.  tbe 
first  station  north  of  Owosso.  Acondlng  to 
her  undlq»nted  testimony  the  statim  (Hender- 
son) was  annouiKed  from  the  forward  door 
of  the  coach,  and  ts  the  train  waa  slowing 
19  the  conductor  mtered,  and  tbe  train 
stopped  as  he  approached.  theuL  He  Old  not 
take  or  ask  for  the  tickets,  but  passed  on. 
and  the  plaintiff  then  said  to  her  bzothw. 
who,  like  herself,  had  moalned  SMted  until 
the  conductor  Lad  passed:  "Get  vpl  He  has 
gone  by."  She  also  testlfled  that  she  sup- 
posed that  be  was  coming  for  the  tickets,  and 
that  she  said  to  her  brother,  who  waa  behind 
her:  "This  Is  tiie  place  to  get  off.  Gome  oa, 
be  alnt  going  to  take  np  tbe  tickets."  She 
thai  wait  out,  and  while  upon  tiw  platfonc 
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M  itqis  tiie  train  started  wltb  a  and 
she  was  tlmmn  to  tbe  groand  and  Injured. 
She  also  stated  ttiat  they  "Just  raised  up  aa 
the  conductor  came  to  tbe  seat,  became  we 
tboogbt  he  wasn't  going  to  stop  for  the 
tickets."  Hie  tickets  were  not  snrrendered. 
The  brother  did  not  get  off  from  tbe  train  at 
that  time,  and  the  train  was  afterwards  stop- 
ped a  few  rods  north  of  the  station  for  him 
to  alight  Tbeee  are  substantlallr  the  main 
facts  in  the  case,  and  there  is  no  serious 
dispute  abont  them.  The  defendant  offered 
no  testimony  as  to  what  occurred  In  the  car 
or  at  the  atepa.  There  were  two  engines 
upon  the  train,  and  the  engineers  and  firemen 
were  sworn  as  to  the  length  of  tbe  stop  at 
Owosso.  and  this  is  tbe  disputed  fact  in  tbe 
case.  There  is  no  evidence  as  to  the  where- 
abouts of  the  conductor  or  brakeman '  when 
she  sought  to  alight,  nor  Is  there  any  testi- 
mony tending  to  show  whether  either  of  them 
knew  that  sbe  and  her  brother  intended  or 
tried  to  get  off  at  Henderson.  Nor  is  there 
evidence  that  any  other  passenger  stopped 
there.  Upon  this  state  of  facts  the  defendant 
contendB  that  there  Is  no  evidence  of  n^U- 
gence,  for  the  reason  ttiat  these  parties 
neither  tendered  their  tii^ete  nor  Informed 
the  conductor  of  their  intention  to  leave  tbe 
train  therei  We  are  of  tbe  opinion  that  tbe 
managers  of  a  train  should  use  some  diligence 
to  ascertein  whetber  there  are  persons  In 
the  act  of  leaving  a  train  before  starting  it, 
especially  when  the  stop  is  so  short  as  to 
make  haste  necessary.  There  is  evidence  In 
this  case  Indicating  that  the  stop  was  brief, 
and  we  cannot  say,  as  matter  of  law,  either 
that  there  was  an  absence  of  n^Ugence  on 
the  part  of  defendant's  agents,  or  that  plain- 
tiff was  guilty  of  contributory  negllgmce. 

The  plaintiff  testified  fully  as  to  her  con- 
<tltion.  pain,  and  suffering,  and  Ita  duration. 
This  It  was  competent  for  her  to  do.  In 
addition' to  her  testimony,  ber  counsel  called 
a  number  of  witnesses,  who  were  allowed  to 
tastli^^  to  ber  complaints,  not  what  she  said 
In  her  own  language  (which  we  do  not  Imply 
would  haTe  been  admissible),  but  the  fact 
^t  (die  complained  of  this  or  tliat  Sbe 
sent  for  Dr.  Hume,  not  ft>r  tbe  purpose  of 
giving  treatment,  but  because  he  was  the 
-company's  pbytidan  at  Owossow  She  declined 
medical  assistance  at  Henderson,  saying  she 
wanted  to  wait  and  send  for  tiie  railroad 
-phyridan  In  Owosso.  so  th^  could  see  If  she 
was  hurt,  If  they  wanted  to  settle;  that  she 
bad  a  claim  against  the  company  {tor  tbe 
Injury),  and  wanted  to  get  ber  proof  to- 
gether—wanted the  railroad  doctor,  so  that 
tbey  would  know  that  sbe  was  bort  The 
pbjntdan  was  allowed  to  testify:  'THie  pa- 
tient conotlalned  of  tenderness  over  the  hip 
Jotnt  that  la,  <m  pressore— and  she  also  com- 
pMned  of  some  sorcnsss  in  morlng  one 
eboaMMT.'*  This  testimony  was  not  admls- 
^aOie  under  tbe  mle  laid  down  In  O.  R.  ft  I, 
B.  Oo.  T.  Huntley,  88  Mich.  644,  81  Am.  Rep. 


821;  McKorml<ft  t.  West  Bay  aty,  110  Micta. 
270,  OS  N.  W.  148;  and  Conistock  v.  George* 
town  (Mich.)  100  N.  W.  788.  The  plaintiff's 
own  testimony  shows  that  the  witness  was 
asked  to  call  tm  tbe  purpose  of  making 
testimony,  and  the  fiict  that  be  did  not  come 
In  response  to  the  call,  but  for  other  reasons, 
Is  not  Important  It  Is  the  design  of  tbe 
plaintiff  to  make  communications  for  the 
purpose  of  affecting  her  claim  that  makes 
them  Inadmissible,  for  the  reason  that  they 
are  not  natural  expressions  of  present  suflw- 
Ings,  but  voluntary  statem«its  tor  an  nlte- 
rlor  purpose,  and  therefor©  not  wlOln  the  ex- 
ception to  the  hearsay  rule. 

Z^.  Wilson  testifled:  "She  onnplalned  of 
pain  In  title  left  hip,  and  in  the  left  side  of  tbe 
back  between  tbe  shoulder  and  the  spinal 
column,  on  motion  of  the  shoulder,  and  some 
headache.  I  do  not  remonber  about  pain, 
but  she  complained  of  soreness  at  tbe  point  of 
bniis&**  John  Oarmody,  plaintiCTs  son-in-law 
testifled  as  to  tbe  next  Sunday  (eight  days 
after  the  acddenQ:  "Q.  Stete  to  the  Jury 
whetber  or  not  that  she  complained  of  slight 
or  severe  pain,  at  this  time  that  you  have 
described,  in  these  parts  of  hw  body.  A. 
Severe.  Q.  You  may  state  to  tbe  Jury 
whethw  or  not  she  onnplalned  of  any  sick- 
ness or  suffering  In  fbe  stranach  at  tbe  time. 
A.  She  did."  And  as  to  a  week  later  still  as 
follows:  "Q.  How  did  she  appear  to  yon  as 
to  wbetim  or  not  sbe  was  suffering  pain?  A. 
Sbe  did  apiiear  to  be  suflerii^;  pain.  I  heard 
her  make  complalnte  of  snffwlng  presoit  pain 
in  her  bead,  left  limb,  left  side.  Q.  Did 
sbe,  or  did  she  not  make  complaints  of  suf- 
fering any  pain  In  ber  ba(^7  A.  Sbe  com- 
plained  of  ber  bacft  being  lame.  Q.  Did  she 
complain  of  soflerlng  any  headache  at  tiiat 
time?  A.  She  did."  And  as  to  twenty-three 
daya  after  tiie  acddut:  **Q.  State  to  the 
Jury  whether  or  not  upon  this  occasion  Mrs. 
O'Dea  still  complained  of  suffvlng  present 
pain.  A.  She  did.  Q.  State  in  wlut  parte  ot 
ber  body  at  this  time  she  ocnnplalned  of 
suffering  pain?  A.  Sbe  comt^ned  of  her 
left  side,  limb,  afaould«,  and  bade."  This  wit- 
ness steted  that  he  saw  her  at  least  once  In 
two  weeks  for  some  mcmths,  and  tbe  following 
was  permitted:  "Q.  What  oomplalnts.  if  any, 
does  sbe  make  when  she  goes  iipstelrs  as  to 
ite  hurting  ber,  causing  her  [»aln— that  Is,  at 
the  time  she  was  doing  it  fesent  pain?  A. 
She  complained  of  ber  left  leg  and  buck,  Q. 
Mr.  Gannody,  state  to  tbe  Jury  whetber  or 
not  as  yon  have  (d)served  ber  going  uiffitairs 
at  that  time,  sbe  complained  of  snfferii^  pres- 
ent pain  at  that  time  In  walking.  A.  Sbe 
did.  Q.  At  what  point  ot  her  body  did  she 
complain  that  It  hurt  her  to  go  upstairs? 
A.  In  ber  left  limb  and  alda  Q.  Mr.  Gar- 
mody,  what  can  you  say  as  to  whetber  or  not 
at  the  time  you  have  seen  your  motber-tai- 
law,  whether  or  not  these  complalnte  tiiat 
yon  have  deecrlbed  to  tbe  Jury  in  the  vari- 
ous parte  of  ber  body  have  continued  over 
tbe  whole  4>aee  of  time;  tiiat  Is,  tiM  .ttme 
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yon  faave  seen  berf  A.  They  have.  Q.  Wbat 
can  you  aay  aa  to  wbether  or  not  she  aiv>eaia 
to  yon  to  be  getOng  bettor  or  worse  <a  thla 
lameness?  A.  She  doeant  appear  to  be  get- 
ting ai^  bettw."  PlalntUFa  husband  and 
daugbtwB,  and  Lena  Wasbbnra  and  Matilda 
Boyce,  near  neighbors,  were  allowed  to  gire 
similar  testtanoDj.  Thla  testimony  is  heai^ 
say  testifflony,  but  much,  If  not  all,  of  It  Is 
admlaalble,  mileBS  It  is  subject  to  the  same 
Inflrmlly  that  la  foond  In  that  of  Dr.  Hume. 
See  Hyatt  v.  Adams,  16  Mich.  200;  Will  v. 
Meodon,  108  Mich.  261, 66  N.  W.  68;  Strodv- 
eon  T.  Band  Beach,  107  Mich.  496,  65  N.  W. 
616;  Mott  r.  Ralhroad,  120  Mich.  186,  79 
N.  W.  8;  Johnson  t.  McKee,  27  Mlcb.  478; 
a.  R.  &  I.  Co.  T.  Hnntley,  88  Mich.  643,  81 
Am.  Bep.  821.  It  may  reasonably  be  nag- 
gested  that  plalntUTa  attempt  to  midce  teetl- 
m<my  for  herself  would  not  be  llke^  to  aid 
wl^  Dr.  Hume,  and  such  stuegestlon  waa  a 
pertinent  aae  to  make  to  the  jury,  whoae  duty 
to  CQiuiaer  the  question  of  simulation  ia 
ther^y  eiiQihaslEed,  but,  In  the  absence  of 
something  specific  Indicating  the  connection 
of  an  Improper  purpose  with  such  statements. 
It  was  proper  to  leave  the  testimony  to  Uie 
Jury  under  appropriate  InstructlonB. 

Dtfendant's  complaint  that  counsel  for 
plaintiff  were  permitted  to  show  what  her 
weight  before  the  accident  had  been  la  wltb* 
out  merit  We  also  think  that  the  court  did 
not  err  In  refusing  to  admit  testimony  of  a 
subsequent  test  to  determine  the  Iraigth  of 
time  that  the  engineer  probably  tmA  to  oil  his 
engine  at  Owosao  cm  the  ocfnsion  of  thla 
accident 

The  court  charged  the  Jury  that:  '^aentle- 
men  of  the  Jury:  On  my  Judgment,  some 
requests  that  were  banded  up  on  the  part  of 
the  defendant  I  kilned  to  glTe.  They  wore 
marked  '0.'  'D,'  and  'B.*  The  attorney  for 
the  plahitUt  thtnka,  peibaps,  I  might  have 
made  a  mistake^  although  I  am  still  ot  the 
same  opinion,  but  at  his  suggestion  and  hla 
request  I  give  these  three  requests  on  the 
part  of  the  defendant  which  are  as  follows." 
These  requests  were  as  follows:  "(O  I 
charge  you  that  If  you  find  the  train  on  wbldh 
plaintiff  claims  ahe  was  injured  stf^^wd  at 
Henderson  a  reasonable  length  of  time  for 
plaintiff  to  have  alighted  therefrom  in  safety, 
If  she  luid  moved  with  reasonable  diligence  in 
BO  alighting  from  the  train,  thai  she  cannot 
recover  In  thla  case,  aa  thore  is  no  evidence 
that  any  person  In  cba^  of  said  train  saw 
her  In  the  act  of  alighting  therefrom,  and 
dtfendant  Is  not  guU^  of  negligence  in 
starting  Ita  train.  (D)  I  charge  yon  In  tills 
case  that  the  Jury  may  and  should  consider 
all  the  testimony  offered  by  the  defendant 
showing  or  tending  to  show  bow  long  tiw 
train  remained  standing  at  the  station  on 
the  night  in  question.  The  fact  If  yon  find 
It  la  a  fact,  that  one  of  the  englnea  attedied 
to  said  train  waa  partially  disabled,  uid  that 
one  of  the  engines  Monglng  to  said  train  waa 
miming  hot,  and  the  engineer  ,  of  said  engine 


waa  on  the  ground  at  said  station*  and  was 
Inspecting  and  oUlng  the  Journals  of  said 
oigine  on  each  side  thereof,  and  the  length 
of  time  that  was  necessarily  consumed  there- 
by, and  If  the  Jury  believes  that  the  train 
stopped  at  Bald  station  for  a  period  of  time 
from  three  to  four  minutes,  or  a  sofflcient 
length  of  time  for  plaintiff  to  have  alighted 
from  it  in  safety  being  diligent  and  ex- 
peditious In  alighting  therefrom,  and  she  did 
not  then  plaintiff  cannot  recover.  (B)  I 
charge  yon  that  it  was  plalntUTs  doty  to  be 
observant  and  to  heed  what  was  going  on 
around  her,  to  notice  whether  or  not  the 
train  was  stationary,  and  to  observe  when  it 
started,  and,  when  alighting,  It  was  her 
duty  to  protect  herself  and  assist  herself  by 
the  hand  rails  on  the  car  platform  and  run- 
ning down  the  st^M  of  the  car,  which  were 
prepared  for  that  purpose,  and  to  be  vigilant 
and  see  that  no  suddoi  movement  would  trip 
or  throw  her  if  ehe  could  prevent  It ;  and.  If 
plaintiff  failed  to  use  doe  and  ordinary  pre- 
caution that  a  prudent  person  would  under 
the  circumstances,  and  was  Injured  In  conse- 
quence of  such  failure  to  protect  herself  team 
injury  as  a  prudent  person  would  have  done^ 
then  she  cannot  recover  In  this  action." 

Counsel  for  plaintiff  then  said:  "Ton 
stated  to  the  Jury  that  It  was  against  your 
honof's  Judgment  to  give  them.  I  wish  you 
would  Instruct  the  Jury  that  they  are  not  to 
regard  that  remark.  The  Court:  No ;  you 
are  to  regard  these  instructions.  I  give 
these  Instructions  to  you  to  consldo'  In  con- 
nection with  tlie  facts,  Just  the  same  as  though 
I  had  given  them  In  the  first  place."  This 
was  error.  It  was  harmless,  however,  as  to 
the  first  two  requests,  which  defendant  was 
not  entitled  to  have  given.  The  third  was 
argumentative,  and  we  should  hesitate  to 
reverse  the  case  for  the  omission  to  give  It 

The  Judgment  Is  reversed,  and  a  new  trial 
ordered. 


WIBTHOFF  V.  BHEDDEN  OARTAGB  CO., 
Umlted,  et  al. 

(Supreme  Court  of  Micblgao.  Dec.  16,  1905.) 

NieUOENCB— lH«UXIB»-<!OIITBIBUTOBT  NBO* 

uoancB. 

Where  plaintiff  was  cruahM  by  an  Iron 
bed  plate  under  which  be  attempted  to  walk 
while  U  was  Huspended  from  a  pair  of  shears 
made  frmn  poles  standing  within  a  few  feet  of 
him,  be  was  guilty  of  contributor  negligence 
precluding  recovery. 

Brror  to  Circuit  Court  Wayne  Oonn^; 
Henry  A.  Mandell,  Judge. 

Action  by  Anthony  B.  Wiethoff  against  the 
Bhedden  Cartege  Company,  limited,  and  an- 
other. From  a  Ju^rment  In  favor  of  plain* 
tiff,  defradant  cartage  company  brings  oror. 
Reversed. 

Argued  before  MOORBl,  O.  J.,  and  CAR- 
PENTER, GRANT,  MONTQOMBBT,  uA 
HOOERR,  JJ. 
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Zj.  C.  Stanley  (H.  Oeer,  of  comueO.  for 
appellant  Wasbtngton  L  Boblnaon,  tcx  ap- 
pellee. 

HOOKER,  J.  The  defendant  recorered  a 
verdict  of  fl2,000  for  an  Injury  suffered  by 
being  crushed  by  an  Iron  bed  plate  24  feet 
long,  8  feet  wide,  and  6  Inches  thick,  which 
be  attempted  to  walk  under  while  it  was  sna- 
pended  from  a  pair  of  shears,  made  from 
telephone  or  similar  poles,  standing  within 
a  few  feet  of  him.  We  are  agreed  that  this 
Terdlct  Is  so  plainly  contrary  to  the  weight 
of  evidence  that  we  concur  In  the  reversal 
of  the  Judgment  without  dlscusalon  of  other 
questions. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 


T.  PISHBB  et  ox. 
<8apreme  Ooort  of  Michigan.  Dec  It^  190S.) 

1.  HnSBAITD  ASD  Win— TOBTS   OF  Will— 

liiABiurr  or  Hvbbard— Evinsirci. 

In  an  action  against  a  bnsband  and  wife 
for  the  wife's  tort,  evidence  held  insufficient  to 
Bbow  tliat  the  husband  participated  in  bis  wife's 
act,  and  was  therefore  liable  because  of  the 
marital  relation,  or  becaase  he  did  not  prevent 
her  by  force  from  coomiittiog  the  wrong. 

2.  Tb1AZ<— MiSOOHDUCT  OF  ConNSKi.. 

Where,  In  an  action  for  injuries  to  plain- 
tiff becaase  of  boles  tortlonsly  dug  in  a  high- 
way by  driendant's  wife,  there  was  no  evldenos 
that  he  participated  In  or  knew  of  the  tort  un- 
til some  two  weeks  after  it  was  committed.  It 
was  improper  for  plaintiff's  counsel  to  argue 
to  the  jury  that  defendant  might  have  gone  op 
to  the  road  In  the  dead  of  the  night  and  dug 
the  bole,  and  then  had  his  wife  go  there  the 
next  day  and  stay  for  a  short  period  of  tim% 
etc..  and  charged  the  digging  to  her. 
Hooker,  J.,  dissenting. 

Error  to  Circuit  Court,  Wexford  County; 
Clyde  C.  Chittenden,  Judge. 

Action  by  Napoleon  B.  Sweesy  against  Al- 
bert Fiflber  and  wife.  From  a  judgment  In 
favor  of  plaintiff,  defendant  Albert  Fisher 
brings  error.  Reversed. 

Argued  before  MOORB,  C.  3.,  and  HcAIi- 
VAT,  GRANT,  BLAIR,  MONTGOMBBX, 
OSTRANDEB,  and  HOOKER.  JJ. 

Gafln^  ft  Pease,  for  appelant  I.  O. 
Wheeler,  for  appellea 

UcAIiTAT  3.  From  an  exambutlon  of  all 
the  teethnony  In  UiIs  case  upon  which  ap- 
pellant la  held  guilty  of  tiie  tort  coomiltted 
by  blfl  wife,  I  cannot  agree  with  the  con- 
cloalon  of  Justice  HOOKER.  There  wae  no 
ervldence  at  all  given  by  plalntUf  to  connect 
this  defendant  In  any  manner  with  the  trans- 
action. Had  defendant  not  proceeded  with 
his  defense  and  been  sworn  as  a  wltnees  in 
Us  own  behalf,  there  Is  no  question  what- 
ever but  that  the  case  should  have  been  dis- 
missed as  to  him  upon  his  motion  mad&  If 
tile  sltnation  Is  at  all  changed,  it  la  because 
of  evidence  he  has  given.  All  of  this  testl- 
iDony  Is  set  forth  in  the  opinion  affirming  the 


Judgment  against  blm,  and  from  the  record 
it  aM>ear8  that  it  was  brought  out  upon  bla 
crosB-fficamlnatlon.  A  careful  reading  of  his 
testimony  shows  that  Iw  Is  Iwld  guilty  of  the 
tort  complained  of  because  he  knew  that 
his  wife  got  a  spade  to  block  the  road  with 
snow.  He  did  not  get  the  E^ade  for  her. 
He  said  that  it  was  In  the  bam  aomewhere ; 
that  the  chlldm  knew  wliere;  but  he  did  not 
know.  He  told  bis  wife  dw  would  better  not 
block  the  road;  also  told  ba  to  come  batik 
aftw  she  had  started.  He  said  he  did  not 
know  what  slw  actually  did  until  two  weeks 
after.  Tiom  this  evidence  a  Jury  is  allowed 
to  infer  that  be  participated  in  or  oicouraged 
the  commission  of  the  wrong  by  his  vrlfe. 
This  evldmce,  In  my  judgment,  will  not  war- 
rant such  an  Inference.  There  is  no  evidence 
at  all  that  he-partlctpated  ki  the  act,  and  his 
testlmoiiy  la  that  he  told  his  wife  not  to  so, 
and  to  come  back.  He  cannot  be  Iield  guilty 
because  of  the  marital  relation,  nor  because 
he  did  not  \ij  force  prevent  her  going.  The 
motion  to  dismiss  tin  case  as  to  appellant  at 
the  close  of  the  proofB  tat  want  of  evidence 
should  have  been  granted.  The  court  erred 
In  dmylng  It 

Remarks  of  ^IntUTs  coansel  In  closing 
the  case  were  excepted  to.  These  remarks 
were  clearly  preJudbdal  to  this  defendant 
Tlie  Jury  was  allowed  to  sukmso  or  guess 
that  appellant  went  out  In  the  nighttlnw 
and  dug  the  liole  In  the  road.  It  la  not 
claimed  that  there  was  any  evidence  In  the 
case  supporting  such  a  theory.  The  trial 
judge  should  have  cautioned  counsel  and  in- 
structed the  jury  to  pay  no  attention  to  the 
statement   It  was  error  not  to  do  ao. 

The  Judgment  mutt  be  reversed  and  a  new 
trial  ordered, 

MOORE,  a  J.,  and  GRANT,  BLAIR, 
MONTGOUBRT,  and  OSTBANDBR,  JJ., 
concorred  with  HcALVAT,  J. 

HOOKER,  J.  (dissenting).  The  plaintiff 
was  injured,  aa  was  his  horse,  also,  through 
the  stepping  of  the  latter  Into  a  hole  In  a 
logging  road  over  which  plalntUt  was  travel- 
ing. It  is  admitted  that  this  and  other  holes 
were  made  In  the  highway  by  the  wife  and 
oodetendant  of  Albert  Fisbw,  tlw  aj^llant 
The  case  was  b^n  In  justloe's  court  Upcn 
the  trial  at  circuit  the  learned  circuit  judge 
permitted  the  jury  to  find  a  TNdlct  against 
both  defendants.  Judgment  followed,  and 
Albert  Fisher  appealed. 

The  Important  question  in  the  ease  Is 
whethv  th«e  was  anffldent,  if  any.  e^dence 
Jmtl^ng  the  ctmclnslon  that  Albert  FlSher 
participated  In  the  tort  alleged,  and  whether 
the  court  should  not,  as  requested,  have  di- 
rected a  verdict  In  his  favor.  The  testlmoi^ 
ot  ime  Chris  Bosadc,  sw<nii  fw  the  plaintiff, 
was  that  Mrs.  Fl8h»  told  him  the  day  before 
that  "To-morrow  morning  I  dig  hole  that 
your  team  will  break  up  In" — to  kill  blm 
(Bosadc)  and  his  team.   Boaa<k  and  Fisher 
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wero  In  a  Quarxel  over  tbe  ro^a.  Tbts  was 
all  of  tbe  testtmony  giTw  tbe  plalntUt 
and  did  not  Indicate  ttiat  Fisher  was  In  any 
wa7  oonnectad  with  the  act  of  Us  wife.  A 
motion  for  a  nonault  made  at  tiUs  jmutore 
was  dooled,  wbereapon  Fisher  was  sworn  In 
his  own  behalf.  He  stated  that  Bosadr  bUxik- 
ed  np  a  rood  over  whic3i  Fisher  was  hauling 
logs,  and  took  a  Job  away  from  bim,  or,  as  be 
stated  it,  "robbed  me  ont  of  a  Job."  He  was 
afterward  convicted  of  stealing  potatoes  firom 
Bosat^  and  was  ptit  in  isou  for  some  ot- 
t&aae  in  connectlcm  wltti  their  troubles. 

Referring  to  the  digging  of  tbe  holes,  the 
following  Is  US  testimony:  "Q.  How  did 
you  know  that  those  holes  were  dug,  Mr. 
Flsber?  A.  Well,  I  dldnt  know  parttcnlar. 
Q.  Well,  did  yon  know  In  the  morning  wboi 
your  wife  went  ont  to  dig  those  boles?  A. 
All  I  know  is  she  asked  for  a  spade,  a  tool ; 
that  is  all  I  know  about  it  Q.  And  did  yon 
get  than  tor  taw?  A.  No,  sir ;  I  dldnt  even 
know  where .  they  woe.  Q.  What  did  you 
think  she  was  going  to  do  with  the  sinde 
and  tools?  A.  I  didn't  know  anything  about 
It  Q.  What  did  she  say  she  was  going  to 
do?  A.  Well,  she  said  die  was  going  to  see 
If  she  couldn't  block  that  line  fence,  and.  If 
she  made  a  snowdrift,  she  wanted  to  see  If 
she  could  shovel  It  out— get  through  the 
snowdrift  Q.  How  long  was  she  gone?  A. 
Well,  I  should  tUnk  she  was  gtme  about  20 
minutes  I  dldnt  look  at  tbe  watch.  Q.  What 
did  she  say  when  she  came  bacdcT  A.  She 
didn't  say  anything  to  m&  Q.  Didn't  ahe 
say  she  was  going  vp  to  dig  a  hole  for  Mr. 
Boaack  to  get  Into?  A.  No;  she  dldnt  that 
time.  Q.  What  time  did  she  say  tbat?  A. 
I  don't  know  anything  abbut  It  whea  she  said 
it  She  said  sometUng  about  boles  at  the 
time  they  got  the  warrant  out  for  ber.  Q. 
Ton  didn't  know  anytUng  about  It  till  tbejr 
came  with  the  wanant?  A.  Tea,  sir,  Q. 
How  long  was  tbat  after  she  went  up  there 
with  the  tools?  A.  It  was  about  two  we^s. 
Q.  And  dldnt  you  know  that  Sweeay  had 
gotten  into  the  bole  before  tbat  time?  A.  I 
dldnt  know  anything  about  it  All  I  knew 
was  what  I  heard.  I  dldnt  know  whetiier 
be  went  into  the  hole  or  not?  Q.  And  It  was 
about  two  weeks  after  they  came  with  tbe 
warrant  for  ber?  A.  Well,  I  think  It  was 
alwut  that  Q.  How  do  you  know,  then,  that 
it  was  two  weeks.  If  you  do  not  know  when 
It  was  done.  A.  According  to  the  way  thev 
said,  from  tbe  81st  till  tbe  16th  or  17tb.  but 
I  remember  well  when  she  asked  for  the 
spade,  and  It  wasnt  tbe  31st  of  Deomber, 
It  was  the  Oth  day  of  January.  Q.  How  do 
you  IcDOW  It  was  the  6th  day  of  January?  A. 
I  know  It  voy  particularly,  because  It  was  the 
second  day  after  tbe  Farmers*  Instftntei  Q, 
Didn't  she  ask  for  a  spade  on  the  Slat  day  of 
December?  A.  No,  sir ;  not  tbat  I  remember 
of.  Q.  Tbea  you  didn't  know  about  any- 
thing being  done  on  the  31st?  A.  No.  air. 
Tbe  way  I  know  parttcnlar  tbe  way  It 
was,  I  went  over  onto  tbe  other  place  the 


flrat  day  of  the  Farmers*  Institute  waa^  and 
I  was  going  to  cut  some  tracks  and  Mr. 
Bumps  waa  going  to  help  m^  and  I  tatA  tbe 
palls  in  my  band  and  was  going  to  milk  two 
cows  then  she  asked  me  fiv  a  tpade  and  a 
shov^  By  Mr.  Gaflney:  Yon  aay  ycnir 
wif6  a^ed  you  for  a  spade  one  morUng?  A. 
Tes,  sir.  Q.  And  she  told  yon  at  that  time 
flbe  waa  going  to  block  tbe  road  over  there? 
A.  Yes,  sir.  Q.  What  did  you  tell  her?  A 
Well,  I  told  ber  she  better  not  block  tbe  road, 
because,  I  said:  'It  w<mt  do  any  good  so  long 
as  we  dont  own  tbe  premises.'  Q.  Well, 
what  did  you  do  then  after  you  told  ber  that? 
A.  W^,  I  woLt  and  milked  the  cowa.  I  had 
the  inll  there  and  I  milked  ttie  two  cowa. 
Q.  How  long  were  you  gone?  A.  Oh,  about 
20  minutes  because  I  milked  those  two  cows 
and  strained  the  milk,  and  when  I  got  the 
milk  strained  she  was  thai  just  in  front  of 
the  gate.  Q.  Did  she  tell  you  where  ahe  bad 
been?  A.  No.  sir ;  not  in  parUcnlar  at  tbat 
time.  Q.  How  long  af^warda  did  you  team 
tbat  she  bad  been  over  there  attempting 
to  block  the  road?  A.  Well,  It  was  about  tbe 
time  tb^  got  tbe  warrant  out  Of  course^  I 
heard  that  she  bad  made  some  dleturtMuice 
there.  Q.  But  you  did  get  hw  tbe  spade, 
when  she  asked  for  It?  A.  I  did  not  I  told 
her  I  dldnt  know  where  It  was.  It  most 
be  somewhere  In  tbe  bam.  I  said,  The 
young  ones,  they  know  where  tbe  tools  are. 
and  they  have  them  and  destroy  them.'  Tbat 
Is  all  I  know  about  It  Q.  Were  yon  willing 
that  she  should  be  down  there  and  Interfere 
with  tbe  road?  A.  No,  sir;  I  was  not  I 
told  ber  tbat  she  better  come  bade,  and  not 
do  that  Tbat  was  Jnst  before  she  went  out 
of  the  gate.  (Mr.  Oaffn^:  That  Is  all.  By 
Mr.  Wheeler:  Did  yon  go  with  her  to  see 
what  she  would  do?)  A.  No,  sir.  Q.  Yon  did 
not  try  to  prevent  her  from  doing  anything 
did  you?  A.  Yes ;  I  told  her  she  better  come 
bad£.  Mr.  Wheels:  Tbat  Is  all.  Mr.  Oaff- 
ney:  Tbat  is  all.   The  defmse  rests." 

From  the  testimony  the  jury  must  have  In- 
ferred Us  participation.  While  he  denied 
knowing  ber  Intmtlon,  It  appears  from  bis 
own  testimony  tbat  she  aEdced  bIm  tm  tbe 
spade,  and  be  told  ber  that  It  was  In  Ibe 
bam  somewhere,  and  that  the  dilldrw  would 
know.  If  he  did  not  know  ot  her  Intention, 
why  did  he  tell  ber  she  better  not  bloA  tbe 
road,  or  not  take  enough  Interest  to  ascertain 
what  she  was  going  to  da  His  snpposltlan 
that  she  was  going  to  blod^  the  road 
sboteling  snow  and  making  a  snowdrift  waa 
not  very  probable.  From  the  whole  testi- 
mony, viewed  in  tlie  light  ot  the  relatione  ot 
tbe  parties,  we  cannot  say  ttiat  the  Jury 
were  not  Juatlfled  In  Inforrlng  appellanf  a  par- 
tlcipatitm  in  or  encouragement  of  the  act  of 
bla  wlf&  In  his  closing  argmnoit  connsti 
for  the  plalntllf  said:  "Brother  Oafbiey 
claims  that  Mrs.  Flsber  was  gone  <mly  about 
20  minutes  from  her  bouse  at  tbe  time  ttiese 
holes  were  dug.  and  tbat  she  did  not  have 
time  to  go  and  return  and  dig  tbeee  boles. 
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as  descrlbea  hj  plalntUTi  wltnesaea,  and 
place  other  otwtrnctioiM  in  the  road.  Who 
knows  bat  Mr.'Flsbw  vent  up  there  In  the 
dead  of  the  night  and  dog  that  hole,  then  bad 
bis  wife  go  up  there  for  20  mlnntes."  In 
▼lew  of  the  weather,  and  the  amonnt  of  labw 
required,  an  inquiry  of  that  kind  may  not 
bare  been  ont  of  place. 
Tbe  judgment  should  be  afflrmed. 


MARVIN  v.  BOWLBT  et  al. 
(Saprane  Oonrt  of  Michigan.  Dec  15,  1005.) 

1.  Desobkt  and  DisTBiBunoN— Real  Estatb 
— Rights  ot  Heibs. 

Real  estate  of  an  intestate  decedent  de- 
0(»Qda  dlrectl7  to  the  heirs,  nihjeet,  however, 
to  the  pavment  of  Intestate^s  debts  and  ezpoises 
of  admlniatratlon. 

[Ed.  Note. — For  cases  In  point,  see  vol.  16, 
Cent.  Dig.  Descent  and  Distribution.  SS  243- 
2S1,  487-472.] 

2.  E3EBCUTOB8    AND    AdUINISTBATOBS  —  PAT- 

MENT  or  Debts— PBOPBBrr—OBDBB  or  Sub- 
jsoTion. 

An  intestate's  persmal  estate  must  first 
be  exhausted  in  tbe  payment  of  debts,  after 
which  so  much  of  bis  real  estate  as  Is  necessary 
may  be  applied  to  that  pnrpose. 

[Ed.  Note. — For  eases  in  point,  see  vol.  22, 
Cent.  Dig.  Bxeeotois  and  Administrators,  i 
1839.] 

8.  Same— DiaTBiBunoN  or  Estate— Liabiu- 

TT  or  Hbib  to  Estate. 

An  heir's  distributive  share  of  tbe  personal 
estate  may  be  applied  tv  the  administrator  in 
payment  of  a  debt  due  tbe  estate  by  auch  heir. 

[Ed.  Not& — For  cases  In  point,  see  vol.  2% 
Cent  Dig;  nzecntora  and  Adminlscrators,  | 
1170.] 

4.  Same. 

Where  an  heir  was  Indebted  to  the  estate 
of  his  ancestor,  neither  the  belr's  distribntiTe 
share  of  the  real  estate  of  such  ancestor  nor  tbe 
proceeds  of  a  aaie  thereof  in  the  hands  of  an 
administrator  is  chargeable  with  such  indebted- 
ness, which  mast  be  collected  in  the  aame  man- 
ner as  other  debts  due  the  estate. 

Appeal  firom  Glicnit  Oourt,  Sblawaasee 
County,  In  Ohancery;  Steams  F.  Smith, 
Judge 

Bill  by  Tbomaa  Marvin  against'  Elmer  B. 
Bowlby  and  others.  From  an  order  over- 
ruling demurreni  to  the  bill,  defendants 
peal.  Reversed. 

See  ee  N.  W.  399. 

Argued  before  MOORE.  O.  J.,  and  OAR- 
PENTER,  McALVAT,  BLAIR,  and  HOOK- 
ER, 3 J. 

Lyon  A  Molnet,  tor  appellants  Bowlby. 
Almond  G.  Shepard,  In  pro.  per.  Fred  R. 
Everett  (Doollug  &  Kelley,  of  counsel),  for 
appellee. 

McALVAT,  J.  Complainant,  as  adminis- 
trator of  tbe  estate  of  Jacob  Bowlby,  de- 
ceased, filed  bis  bin  of  complaint  against  de- 
fendants, setting  forth  that  said  decedent  died 
In  Olinton  connly,  this  stat^  seised  and  pos- 
sessed of  real  estate  located  In  Shiawassee 
county,  and  also  personal  estate  of  the  value 


of  $1,900;  that  he  was  Indebted  In  a  large 
amount  to  creditors,  and  also  as  Indorser  or 
goarantor  upon  obligations  doe  and  owing  by 
Elmer  Bowlby  to  various  creditors;  that  tae^ 
In  the  exerdse  of  his  dattee  as  such  adnUnls- 
trator.  after  tbe  allowance  of  claims,  proceed 
ed  to  pay  said  creditors,  selling  the  penHmal 
pnverty,  paying  all  but  a  certain  mortgage 
of  the  State  Bavlngs  Bank  of  Grid,  leaving 
In  his  hands,  after  paying  his  fees  and  ex- 
pensea,  the  sum  of  ^7.06;  that  all  of  the  hetn 
by  agreemoit  Joined'  in  a  deed  to  one  Theo- 
dore May  of  the  land  covered  by  tlw  said 
mortgage  to  the  savlx^  bank,  subject  to 
said  mortage;  that  all  tbe  otho-  lands  of 
said  estate  have  remained  In  his  possession 
as  said  administrator;  that  defendant  Blmor 
Bowlby  was  indebted  to  ttie  said  estate  for 
which  couplainant  brought  suit  and  recov- 
ered Judgment  in  Shiawassee  circuit  court, 
and  recovered  Judgment  from  said  d^endant 
for  $8362.82,  and  costs  taxed  at  $57.70;  which 
Judgment  was  afterwards  affirmed  by  this 
court  with  costs  taxed  at -$61,  which  Judg- 
ment, with  costs  and  Interrat,  la  still  owing 
to  said  estate  by  said  defendant  Bowlby ;  that 
said  defradant,  as  an  h^  at  law  of  said 
deceased  Jacob  Bowlby,  is  mtltled  to  a  dis- 
tributive share  of  fbe  estate;  that  said  de- 
fendant and  his  wife  have  given  a  mortgage 
to  defendant  Almond  O.  Shepard,  for  $600 
upon  their  Interest  in  part  of  the  real  ^tato 
of  said  decedent  to  secure  attom^'s  fees 
and  expenses  of  litigation,  with  full  knowl- 
edge of  the  fact  of  defenilant  Bowlby*8  in- 
d^tedness  to  said  estate,  and  was  given  and 
received  fOr  the  purpose  of  hindering  and 
delaying  said  complainant  In  collecting  said 
indebtedneas,  and  that,  with  the  same  In- 
tent and  for  tibe  same  purpose,  said  Bowlby 
and  wife  gave  another  mortgage  for  $1,100 
to  Wm.  T.  Reed,  trustee,  upon  their  Interest 
in  certain  other  lands  of  said  estate;  that 
there  are  no  funds  to  pay  the  expenses  com- 
plainant Incurred  In  such  litigation,  and  that, 
the  personal  estate  beli^  exhausted,  to  pay 
debta  it  will  he  necesaary  to  sell  the  real 
estate,  and  said  mortgages  are  a  clond  upon 
the  title  thereto;  that  defendant  Bowlby  is 
Insolvent  and  baa  no  property  to  satls^  the 
said  Judgments:  and  that  It  will  be  necessary 
to  apply  bis  distributive  share  In  said  real 
estate  upon  the  same.  Tbe  complainant 
prays  that  the  aforesaid  mortgages '  be  pet 
aside  as  donds  upon  bis  title  and  as  hinder- 
ing and  delaying  the  sale  of  said  lands;  that 
the  distributive  share  of  said  defendant 
Bowlby  in  said  lands  be  applied  on  said 
Judgments,  and,  if  necessary  to  ascertain  the 
value  of  such  shar^  said  lands  may  be  sold. 
Defendant  Bowlby  and  wife  draiurred  to  aald 
bill,  aa  did  also  defendant  Shepard,  alleging 
as  grounds  of  demorrw  that,  as  a  Judgment 
creditor's  bill  or  as  a  blU  in  aid  of  execution, 
It  does  not  comply  with  the  necessary  re- 
qulremoita  of  law  and  practice;  that  It  ap- 
pears that  a  probate  court  and  not  a  court 
la  chanceiar  has  Jurisdiction;  that  no  caw 


Digitized  by 


7B2 


100  N0BTHWB8TBBM  BBPORTBB. 


Is  made  br  the  bill  entttllng  the  oomplelnant 
to  relief  In  eqiill7>  From  an  order  overrul- 
ing tbese  demnrrera,  these  defendant*  have 
appealed. 

The  bill  of  ctmu^alnt  does  not  on  Ita  face 
purport  to  be  elttiw  a  jodcmcmt  eredltor'a 
bill  or  In  aid  of  execution.  The  prayer  of 
tbe  bill  based  upon  Its  allegatloiu  Is  tbat  cer^ 
tain  mortgages  be  Bet  aside  as  a  clond  vjfoa 
complainants  title;  and  tbat  the  share  of  de- 
fendant Bowlb7.  as  h^r  In  the  real  estate  of 
complainant's  decedent,  be  applied  vp<m  the 
Judgment  In  favor  of  tbe  estate  against  him* 
and  If  necessary,  tbe  real  estate  be  sold  fw 
that  purpose,  the  sbare  wt  being  otherwlas 
ascertainable.  All  tbe  questions  raised  vptm 
these  dounrrers  depend  upon  the  main  frro- 
posltton-HThether  a  court  In  chancny  wlU 
assume  jurisdiction  to  antborlse  tbe  appllca- 
tlcm  of  a  Jndgmoit  obtained  an  admlnl»- 
trator  In  favor  of  an  estate  against  an  in- 
solvoit  belr  at  law,  against  the  distributive 
diare  of  such  heir  In  real  eetet^  and  order 
sale  of  the  real  estate  for  that  purpose.  This 
contention  Is  not  without  force^  eq>eeially  as 
It  Is  based  up<m  the  claim  that  it  is  the  onl^ 
way,  under  drcnmstances  similar  to  these  in 
this  case,  that  all  tbe  heirs  of  an  estate  may 
sbare  equally  In  the  estete  of  their  intestate 
ancestw.  It  Is  also  supported  by  some  au- 
thority. It  la  well  settled  tbat  real  estete  of 
the  Intestete  decedent  desosnds  directly  to  the 
heirs,  subject,  however,  to  tbe  payment  of 
debto  anft  expenses  of  admlnlstratlcm.  Tbe 
belr  does  not  take  an  absolute  title  to  such 
share  of  the  real  estete  for  the  reason  that  all 
of  the  estete  Is  subject  to  the  debte  of  the 
decedent  The  persmal  estete  must  first  be 
exhausted,  and  then  so  much  of  the  real 
estete  as  may  be  necessary  to  satls^  sndi 
debts,  and  the  title  of  the  lands  wblch  de- 
scended to  the  belr  may  be  completely  di- 
vested.  A  mortgi^^  or  grantee  of  an  heUt 
of  bis  Interest  In  such  real  estete  will  acquire 
no  greater  rli^  tban  those  possessed  by 
the  heir. 

It  is  a  recognized  doctrine  tbat  tbe  dis- 
tributive sbare  due  an.  belr  from  personal 
estete  may  be  an^Ued  by  the  administrator 
in  payment  of  a  debt  due  tbe  estete  by  tbe 
heir.  The  case  of  Flscus  v.  Uoore,  121  Ind. 
547,  28  N.  B.  382,  7  U  R.  A.  280,  is  cited  In 
support  of  complainant's  contention  In  this 
case,  tbat  the  same  rule  extends  to  the  real 
estate  of  an  hedr.  In  tbat  case  all  the  real 
estete  had  been  regularly  sold  by  the  aA- 
mlnlstrator  to  pay  debte  owing  by  thB  in- 
testete, and  a  surplus  over  remained  in  bis 
hands  for  distribution.  One  of  tbe  heirs  was 
Indebted  to  Uie  estete  Cor  much  more  than 
bis  distributive  shares  Moore,  the  mortga- 
gee of  this  heir's  Interest  In  the  real  estete^ 
secured  an  order  requiring  the  administra- 
tor to  pay  him  tbe  amount  of  the  mortgage 
debt  out  of  this  heir's  share  of  such  pro- 
ceeds. The  majority  of  the  court  held  that, 
when  land  was  converted  into  money,  It 
became,  by  opraatlon  of  law,  money  ass^ 


subject  to  all  the  Inddente  of  other  asset]^ 
regardless  of  the  source  from  whldi  th^ 
arise;  that  the  claim  ctf  the  mortgagee  was 
not  a  claim  to  an  interest  In  the  aasete  of 
the  estete;  tbat  tbe  mortgagee  had  no  great- 
er rlgbte  than  tbe  belr,  and  that  the  admin- 
istrator had  tbe  right  to  apply  tUs  belies  in' 
terest  In  this  fund  noon  his  indebtedness  to 
tbe  estete;  that  to  bold  otherwise  would  de- 
prive the  other  heirs  of  their  right  to  an 
e<lual  participation  in  the  estete.  Eoons  v. 
IfeUett,  121  Ind.  085,28  N.  8.90,  7L.B.A. 
231,  was  a  case  where  the  funds  arising  from 
the  qale  of  real  estete  according  to  the  t^ins 
of  a  will  were  in  the  bands  of  the  admin- 
istrator, and  the  same  court  by  a  majority 
opinion  held  as  in  the  case  ot  Flscus  v. 
Hook,  supra.  It  will  be  noted  tbat  tbese 
cases  were  not  in  accord  with  the  previous 
decisions  of  that  court  See  Mllllgan  v. 
Poole,  85  Ind.  64 ;  Spray  v.  Rodman,  43  Ind. 
225;  Wilson  V.  Rudd,  19  Ind.  101;  Btmonds 
V.  Harris,  92  Ind.  505;  Ballenger  v.  Dmok, 
101  Ind.  172.  In  the  majority  opinion  in  tbe 
first  case  above  cited  the  court  distinguished 
between  cases  where  the  proceeding  was  to 
compel  the  payment  of  a  distributive  share 
from  the  cash  proceeds  of  the  real  estate  in 
the  hands  of  an  administrator,  where  tbe 
heir  Is  Indebted  to  the  estete,  and  an  at- 
tempt by  a  direct  proceeding  to  charge  a 
Uen  upon  the  real  estete  which  had  descend- 
ed to  the  heir.  Flscus  v.  Moore,  121  Ind.  501, 
28N.  B.  ae%7L.B.A.286. 

The  case  of  New  v.  New,  127  Ind.  670,  2T 
N.  B.  154  followed  the  two  cases  above  dis- 
cussed and  is  claimed  as  an  authority  sup- 
porting tbe  contention  ot  complainant  in  the 
case  at  bar.  An  extract  fKnn  tbe  opinion 
will  show  what  was  decided.  We  quote  from 
page  582  et  seq.,  127  Ind.,  page  157,  27  N.  B.: 
"In  the  case  of  Flscus  v.  Moore  it  was  held 
by  a  majority  of  this  court,  and  is  now  0» 
settled  law  of  the  stete,  that  a  debt  due  tbe 
estate  of  an  intestete  from  an  bdr  may 
be  retained  out  of  his  distributive  sbare  of 
the  surplus  proceeds  of  real  estete  whl<A  has 
been  regularly  sold  In  order  to  make  assete 
to  pay  debte,  as  against  (me  who  took  a 
mortgage  pending  the  settlement  of  tbe 
estate^  with  knowledge  of  tbe  Indebtedness. 
If  an  administrator  has  the  right  to  apply 
money  due  the  belr  for  his  share  of  the  real 
estete,  whldi  acddentelly  ccnneslnto  his  hands 
by  reason  of  the  Indivisibility  of  real  estete, 
BO  that  only  a  sufficient  amount  can  be  sold 
to  pay  the  debte  of  the  estete,  by  reason  of 
wblch  Indivisibility  the  administrator  la  com- 
pelled to  sell  all  the  land,  thereby  reserving 
a  surplus  from  the  sale  of  the  real  estete  for 
the  payment  of  a  debt  due  tbe  estete,  tiien 
the  administrator  cwtahUy  has  Uie  rigbt 
In  equity.  In  case  no  sale  Is  made  of  the  real 
estate  by  which  a  surplus  comes  into  his 
hands,  to  have  the  Interest  of  the  heir  ap- 
plied to  the  payment  of  tbe  debt  due  tbe 
estete.  In  that  case  it  Is  said:  'The  right  of 
the  heirs  to  participate  equally  in  the  estete 
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of  tlielr  ancestor  la  superior  to  that  of  a 
lien  holder.'  This  recognizes  the  doctrine 
that  there  exists  a  right  to  have  an  equal 
^Istribntlon  between  heirs,  devisees,  and 
legatees,  and  for  that  purpose  there  exist,  in 
equft7,  a  lien  and  right  to  have  such  a  por- 
tion of  an  estate,  whether  real  or  personal, 
as  goes  to  the  heirs  applied  to  the  payipent 
of  a  debt  dne  from  the  heir  to  the  estate. 
In  the  case  at  bar  and  like  cases,  the  estate 
rested  subject  to  the  rights  of  the  widow, 
and  the  testator  contemplated  an  equal  dis- 
tribution of  such  i>ortlon  of  his  estate  as 
remained  at  the  death  of  the  widow  between 
the  legatees  share  and  share  alike.  In  this 
case  the  widow  had  fnit  power  to  use  such 
portion  of  the  estate  as  necessary  to  snpply 
her  wants  daring  her  life,  and  at  her  death 
provision  was  made  for  the  eqaal  distribution 
of  the  estate  remaining  between  the  three 
children;  before  her  death  one  obtains  a 
portion  of  the  funds  constituting  a  part  of  the 
esUte  and  executes  bis  note  for  the  same, 
which  becomes  a  part  of  the  assets  of  the 
estate.  The  portion  of  the  real  estate  \7hlch 
George  W.  took  by  will  was  subject  to  the 
payment  of  the  Judgment  taken  for  the  por- 
tion of  the  personal  estate  which  he  had 
obtained,  and  the  executor  bad  the  right  to 
have  it  subjected  to  sale  to  pay  the  debt, 
or.  in  the  partition  of  the  real  estate,  the 
other  devisees  had  the  right  to  have  it  treat- 
ed as  an  advancement,  so  that  the  debtor 
had  no  Interest  in  the  estate  »cept  the 
amount  remaining  In  excess  of  the  amount 
of  the  Judgment  The  executor  having  the 
right  to  subject  the  land  to  the  payment  of 
the  Jodgment,  the  assignee  has  also  the  same 
right"  The  assignee  bt  tbfs  Instance  was 
ooe  of  the  heirs  who,  by  ord^  of  the  proper 
court  took  this  judgment  as  part  of  his  dis- 
tributive share  of  the  estate.  Although  the 
doctrine  contended  for  is  laid  down  In  the 
opinion  above  quoted  without  qualification 
as  a  logical  sequence  to  the  decision  in  the 
case  of  FlBCUS  v.  Hoore,  yet  the  decision 
seema  to  be  based  upon  the  right  of  the  ex- 
ecutor to  subject  the  land  to  the  payment 
of  the  Judgment  and  also  the  right  of  the 
other  heirs  In  a  partition  of  the  real  estate 
to  have  this  debt  treated  as  an  advancement 
In  Indiana  by  statute  a  Judgment  duly  en- 
tered becomes  a  lien  upon  the  real  estate 
of  the  debtor-. 

In  Streety  &  Ca  v.  McCurdy,  104  Ala.  493, 
16  South.  686,  it  is  held  that  the  heirs  of 
an  estate  have  an  equitable  lien  upon  the 
distrlbutlTe  share  in  real  estate  of  an  heir 
who  la  indebted  to  an  estate,  and  this  lien 
Is  sui>erior  in  equity  to  all  liens  of  grantees 
or  creditors  of  said  heir,  and  may  be  en- 
forced In  equity  by  the  other  heirs,  or  the 
administrator.  That  court  says:  "This 
view  la  apparently  at  war  with  the  current 
authority  to  the  other  states." 

In  Oxsheer  v.  Nave,  90  Tex.  668,  40  8.  W. 
7,  the  court  recognizes  also  the  conflict  among 
aatborltles  upon  the  proposition.  Tlils  case 
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was  tor  the  partition  of  community  property 
owned  by  plaintiff  and  his  deceased  wife, 
against  his  children,  and  asking  to  offset 
the  indebtedness  of  a  son  to  said  community 
estate  against  bis  Interest  therein.  It  was 
held  that  the  distributive  share  of  an  insol- 
vent debtor  heir  to  the  real  estete  could  be 
applied  upon  bis  todebtedness  to  the  estate. 
The  court  said:  "Under  our  statutes,  the 
real  and  personal  estate  of  an  Intestate  de< 
sceud  alike  to  the  heirs,  charged  with  the 
payment  of  debts  and  subject  to  administra- 
tion for  that  purpose.  Both  the  real  and 
personal  property,  when  admtoistered,  are 
subject  to  distribution  among  the  heirs  In 
one  proceeding.  The  debt  of  one  of  the 
heirs  to  the  estete  is  a  part  of  the  general 
mass  of  property  subject  to  distribution,  and. 
If  such  heir  fail  to  pay  It  if  more  than 
his  share,  so  much  of  it  as  amounte  to  the 
value  of  his  share  should  be  set  apart  to 
him ;  If  less  than  his,  it  should  be  taken  by 
him  In  satisfaction  of  that  share  as  far  as 
it  goes.  This  principle  was  applied  In  Re 
Ackerman  [8  L.  R.  1801  Ch.  Div.  212]."  In 
this  case  the  court  in  answer  to  the  argu- 
ment that  the  rule  would  not  apply  to  real 
estete  of  a  debtor  heir  which  had  not  been 
converted  into  money,  said:  "We  apprehend 
that  it  makes  no  difference  to  prtoclple,  for 
the  reason  that  the  equity  of  requiring  the 
debtor  distributee  Is  the  same  whether  the 
mass  to  be  distributed  consists  of  property 
or  mon^ ;  and  it  is  within  the  power  of  the 
courte  of  equity  to  enforce  the  equity  as  well 
to  one  case  as  the  other.  •  •  •  Under 
our  statutes  in  relation  to  estetea  of  de- 
ceased persons,  a  conversion  of  properly, 
both  real  and  personal,  may  become  neces- 
sary upon  either  of  two  contingencies:  (1) 
For  payment  of  debte;  and  (2)  in  order  to 
brtog  about  equality  In  the  final  distribu- 
tion. In  principle  we  see  no  sound  distinc- 
tion between  the  two  cases." 

Donaldson's  Edtete,  158  Pa.  292,  27  Atl. 
859,  was  an  appeal  ^m  a  decree  dismissing 
CTceptlons  to  an  auditor's  report  in  parti- 
tion of  an  estate.  The  court  held  that  the 
equl^  of  payment  of  an  heir's  debt  to  an 
estete  runs  with  the  land,  and  the  amount 
of  the  heir's  todebtedness  may  be  charged 
upon  his  share  as  against  an  execution  credit- 
or with  notice  that  the  same  would  be  char- 
ged against  said  share  as  for  an  advance- 
ment In  Gosnell  v.  Flack  (Md.)  26  Atl.  411. 
18  L,  R.  A.  158,  where  a  trustee  of  an  Insol- 
vent heir  elaims  the  distributive  share  by 
right  of  his  deed  of  trust,  it  was  held  "that 
the  right  to  a  distributive  8ha];e  is  subordi- 
nate from  the  beginning  to  the  distributee's 
todebtedness  to  the  estete.  If  he  Is  charged 
with  the  Indebtedness  as  he  should  be,  be 
can  only  receive  to  the  way  of  a  distribu- 
tive share  what  rematos  after  deducttog 
the  todebtedness;  to  other  words,  his  right 
to  claim  any  portion  of  the  estete  is  limited 
to  that  portion,  if  any,  which  Is  to  excess  of 
what  he  owes  to  that  estete^       •  •  and 
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that  the  trustee  was  entitled  to  no  greater 
rigbts  than  his  grantor."  In  this  case  the 
proceeds  of  this  estate  were  In  tbe  adminis- 
trator's bands  for  distribution. 

Tbe  foregoing  are  the  leading  antborltles 
to  wblch  our  attention  has  been  called,  or 
which  we  have  been  able  to  find,  supporting, 
or  tending  to  support,  complainant's  con- 
tention. The  leading  cases  holding  the  coi^ 
trary  doctrine  are: 

La  Foy  v.  La  Foy,  43  N.  J.  Eq.  206,  10 
Atl.  266,  3  Am.  St.  Rep.  802,  which  holds 
that  the  debt  of  a  devisee  is  not  a  charge  on 
lands  devised  to  blm  by  the  testator  In  tbe 
absence  of  language  In  the  will  making  such 
debt  a  charge.  Tbe  court  says:  "The  de- 
visee of  lands  occupies  no  sncb  relation  to 
tbe  aecutor  as  that  which  exists  between 
legatee  and  executor.  No  act  is  necessary 
on  the  part  of  the  executor  to  pnt  the  de- 
Tlaee  In  fall  enj(^eut  of  the  estate  devised. 
Tbe  opportonity,  therefbre,  could  not  arise 
for  tbe  executor  to  retain  tbe  debt  of  the 
devisee  to  the  estate  out  of  any  demand 
which  tbe  devisee  mUrht  se^  to  enforce 
against  tbe  executor.  If  sncb  a  charge  at- 
taches against  tbe  land  devised,  It  would 
be  necessary  for  tlie  executor  to  establish 
It  by  proceedings  In  which  he  la  the  actor. 
After  dlUgent  search,  we  have  been  unable 
to  find  a  case  In  which  tbe  attempt  has  been 
made  to  charge  a  devisee  of  lands  with  a 
debt  due  ftom  tbe  devisee  to  the  testator  In 
tbe  absence  of  language  In  tbe  testator^s 
will  manifesting  the  purpose  of  tbe  testator 
to  do  so.  *  *  *  In  the  absence  of  lan- 
guage In  the  testatOT's  will  to  ttiat  ^ect, 
there  Is  no  authority  for  charging  the  de- 
visee's debt  upon  land  devised  to  him.". 

In  Bmltti  T.  Kearney,  2  Barb.  Oh.  538,  real 
estate  had  been  sold  to  carry  out  the  valid 
provisions  of  a  will,  and  funds  vren  In  the 
hands  of  the  executor.  The  creditors  and 
assignees  of  an  heir  who  was  Indebted  to 
the  estate,  and  who  had  acquhred  rights  In 
tbe  land  before  sale,  claimed  the  distributive 
share  of  such  debtw  heir  in  sudi  fund.  Af- 
ter indorsing  the  well-settled  doctrine  that 
as  to  l^cies  the  distributive  share  of  a 
legatee  debtor  to  the  estate  in  tbe  hands  of 
an  executor  may  be  applied  upon  his  In- 
debtedness, the  learned  chancellor  said: 
"But  in  relation  to  tbe  proceeds  of  that  por- 
tion at  tbe  estate  which  descended  to  J.  C 
as  one  of  the  heirs  at  law  of  tils  father,  thUi 
principle  of  tba  equitable  retainer  does  not 
apply.  That  fund  was  not  placed  In  the 
hands  of  the  executor  by  the  will  of  the 
testator,  as  poraonal  estate,  but  Its  conver- 
sion was  acddental.  *  *  *  It  is.  In 
equity,  therefore,'  still  to  be  considered  real 
estate  and  as  in  no  way  connected  with  tbe 
fund  which  came  to  the  band  of  the  com- 
plainant for  tiie  purposes  of  tbe  wiH." 

The  same  rule  has  always  obtained  in 
Massachusetts.  A  leading  case  is  Dearborn 
V.  Preston,  7  Allen,  192,  whore  an  ancestor 
devised  his  real  estate  equally  to  his  three 


sons.  One  of  these  sons  afterwards  convey- 
ed bis  interest  to  the  other  two,  and  one  of 
these  conveyed  his  Interest  to  a  third  party, 
who  thereby  became  owner  of  an  undivided 
one-half  interest  in  said  real  estate  and  by 
petition  asked  partition  thereof.  The  son 
who  held  tbe  other  one-half  interest  claimed 
that  his  brother,  when  he  conveyed  to  pe- 
titioner, did  not  own  a  one-half  Interest,, 
that  tbe  interest  devised  to  him  was  charge- 
able with  an  indebtedness  he  owed  bis  an- 
cestor at  the  time  of  his  decease.  The  court 
says:  "The  rule  of  law  upon  the  subject 
Is  so  well  known  and  eetebllsbed  that  there 
can  be  no  doubt  of  the  legal  right  of  a  de- 
visee of  real  estate  to  take  and  hold  It  ab- 
solutely, free  from  any  ll&i  or  charge  of 
lucmabrance  as  security  for  anything  wblch 
be  owed  to  the  testator  and  may  still  owe 
to  bis  legal  r^resentativea.  It  was  tot 
early  determined  tha^  in  the  (Uvlsion  unong 
tbe  heirs  of  the  real  estete  of  a  person  w;ho 
died  intestete,  no  deduction  would  be  made 
from  the  share  of  any  <Hie  of  tiiem  for  or 
on  account  of  any  debt  due  from  him  to  the 
Intestate;  and  that  there  was  no  lien  or 
charge  in  any  form  subsisting  upon  ancb 
sliare  as  security  for  such  debt  or  which 
oould  In  any  way  be  enforced  towards  the 
payment  at  It  Procter  v.  Newhall,  17  Mass. 
03.  Tbe  judgment  of  this  court  in  tbe  case 
of  Hanco(ft  v.  Hubbard,  19  Pick.  167,  de- 
clared and  reaffirmed  the  same  doctrine. 
And  these  dedslons  have  never  been  doubted 
or  brought  into  qoestlon,  but  ewet  since  ttker 
were  promulgated  have  been  uniformly  re- 
ceived and  recognised  as  true  and  undoubt- 
ed exi>06ltlons  of  the  law.  The  righto  of 
devisees  to  real  estate,  or  to  any  share  or 
interest  therein  specifically  devised  to  tbem, 
depend,  and  are  obviously  to  be  detwrnined, 
upon  the  same  principle.  The  testator  may 
prescribe  at  his  own  pleasure  the  terms  of 
his  gift,  and,  if  he  desires  and  Intends  to  do 
so,  be  may  charge  and  Incumber  the  estate 
devised  with  tlie  duty  and  obligatlcni  of 
iMylng  any  d^t  which  shall  rcanaln  due 
from  the  devisee  to  the  testetor  at  ttie  time 
of  his  decease.  His  omlsslim  to  impose  aur 
audi  condition  unequivocally  evinces  an  in- 
tention to  make  his  0ft  absolute  and  vnaon- 
ditl<maL  And  It  Is  a  plain  and  unavoidable 
consequence  of  an  unrestricted  and  absolute 
devise  entirely  tree  from  any  Incumbrance, 
or  llabllilT  to  be  In  any  part  appropriated 
to  tbe  payment  or  discbarge  ot  any  debt 
which  was  due  from  him  to  ttie  testator." 

Tbe  doctrine  that  such  Ind^tedness  Is  no 
lien  or  cliarge  upon  the  real  estete  of  the 
debtor  heir  la  allied  In  Toonessee;  but  in 
order  to  make  it  a  lien,  the  adminlslTator 
must  become  an  actor  In  a  prop^  proce<>d- 
ing.  Mann  v.  Mann,  68  Tern.  (12  Heiak.) 
245;  Towlea  v.  Towlea.  88  Tom.  (1  Head) 
601.   See,  also.  Sartor  v.  Bea^,  25  S.  G.  293. 

It  is  a  recognized  doctrine  tliat  tta  dis- 
tributive share  derived  from  pmonal  prop- 
erty of  an  heir  indebted  to  an  estate  may  be 
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retained  by  the  administrator  In  payment  of 
aach  debt  This  same  doctrine  has  also  been 
applied  to  a  debtor  legatee  by  an  unbroken 
line  of  antborltlee  from  the  earliest  BngUsb 
decisions  to  the  pment  time.  The  doctrine 
Is  fomided  upon  principle  as  well  as  upon 
authority.  It  Is,  In  fact;  the  collection  of 
a  debt  due  the  estate.  Personal  estate  Is 
assets  in  the  hands  of  the  administrator. 
He  la  required  by  law  to  convert  personal 
property  into  money  to  dollect  all  debts  due 
the  estate -from  all  d^tors,  including  heirs. 
The  heir  has  no  title  or  claim  to  personal 
estate  except  a  dlstrlbntlTe  share  In  the  sur- 
plus after  payment  of  debts  and  expenses 
of  administration. 

No  such  doctrine  has  prevailed  as  to  real 
estate.  The  title  to  the  real  estate  vests  In 
the  heir  at  the  date  of  the  death  of  the  an- 
cestor. Real  estate  is  not  assets  in  the  hands 
of  a  personal  representative,  and,  unless 
otherwise  charged  by  the  terms  of  a  will, 
Is  subject  only  to  the  contingency  of  a  sale 
of  so  much  thereof  as  may  be  necessary  to 
pay  the  debts  of  the  estate  in  case  there  is 
not  sufficient  personal  estate  for  that  pur- 
pose. This  statutory  contingency  is  a  modi- 
fication of  the  conunon  law,  and  no  sale  of 
real  estate  to  pay  debts  of  the  estate  could 
be  made  before  this  modification.  It  has 
been  held  repeatedly,  not  only  that  no  sale 
of  real  estate  can  be  made  except  for  this 
purpose,  but  also  that  only  so  much  of  the 
real  estate  can  be  sold  as  may  be  necessary 
for  that  purpose,  and  that,  where  because 
of  the  Indivisibility  of  real  estate  the  wbole 
must  be  sold,  the  surplus  by  the  doctrine  of 
equitable  conversion  is  considered  as  real 
estate,  and  as  such  goes  to  the  belra.  There 
Is  one  recognized  exception  to  the  general 
rule  above  stated.  Indebtedness  of  the  heir 
to  the  estate  which  may  be  held  as  an  ad- 
vancement may  be  considered  In  the  division 
of  real  estate  among  heirs.  The  recent  cases 
cited  as  supporting  complainant's  contention 
are  not  based  upon  authority.  The  Texas 
Case  Is  the  only  one  which  goes  to  the  full  ex- 
tent claimed  by  complainant,  and  that  case 
18  based  upon  the  argument  In  the  case  of 
Ackerman,  supra,  wherein  the  court  express- 
ly stated:  "I  am  not  deciding. a  case  where 
there  is  mere  gift  of  real  estate.  •  •  • 
But  here  I  am  dealing  with  a  case  such  as 
I  have  mentioned,  with  a  general  fund  made 
up  of  proceeds  of  sale  of  real  estate,  and 
proceeds  of  conversion  of  personal  estate." 
The  other  cases  relied  upon  are  where  sur- 
plus from  the  real  estate  has  been  In  the 
hands  of  the  personal  representative  for  dis- 
tribution, and  the  doctrine  of  equitable  con- 
version has  not  be^  recognized,  or  where 
some  statutory  provision  has  Influenced  the 
decision.  The  great  weight  of  the  author- 
ities holds  the  contrary  doctrine.  We  there- 
for hold  that  the  distributive  share  of  the 
real  estate  of  an  heir,  debtor  to  the  estate 
of  hlB  au»Btor,  Is  not  chargeable  with  such 
IndebtednM  titbex  u  against  the  land  or 


the  proceeds  of  the  sale  thereof  In  the  hands 
of  the  administrator;  that  audi  Indebted- 
ness is  to  be  collected  by  proceedings  brought 
the  same  as  for  collecting  any  otb»  tauldft- 
edness  due  the  estate. 

The  demurr^  were  well  taken,  and  the 
order  overruling  the  same  is  set  aside,  and 
a  decree  will  be  entered  in  this  court  sustain- 
ing the  demurrers  and  dlsmlaslng  complain- 
ant's bill  for  want  of  equllr,  with  ooBta  to 
defendants  of  both  oonrta. 


STERLING  T.  UNION  GARBIDB  GO. 
(Supreme  Court  of  Michigan.  Dec  16,  1906.) 

1.  IfASTEB  AND  SeBVAHT— IRJVBICS  VO  SKIT- 
A.IIT~MlNOBS— DaHGEKOUB  AFPLIAHCN. 

Where  plaintiff,  a  child  under  16  years  of 
age,  was  employed  In  defendant's  factory  to 
operate  a  corrugating  machine  with  exposed 
rollers,  and  was  injured  by  permlttins  his  hand 
to  become  caught  in  the  rollers,  whether  socb 
rollers  were  dangerous  to  the  life  and  limb  of 
a  child  of  plaintiff's  age,  within  Pub.  Acts  1901, 
p.  1G7,  Act  No.  lis,  fS.  problbiting  the  employ- 
ment of  a  child  under  16  years  of  age  in  any 
estabUsbment  whereby  its  life  or  limb  is  en- 
dangered, was  for  the  jury. 

[Ed.  Note. — For  cases  In  point,  see  vol.  84, 
Cent.  Dig.  Mastn  and  Servant,  It  1006,  102&] 

2.  Sauk  —  ViouTioiT  of  Statute  — Neoli- 

GBNCB. 

Pub.  Acts  1901,  p.  167.  No.  113,  8  8.  de- 
clares that  no  child  under  10  years  of  age  shall 
be  emoloyed  by  any  person,  etc.,  conductuig  any 
manufacturing  establishment  at  an  employment 
whereby  Its  fife  or  limb  is  endangered.  Held, 
that  the  employment  of  a  child  onder  16  yean 
of  age  to  operate  a  machine  dangerous  to  life 
or  lunb,  whereby  he  was  Injoreo,  constituted 
actionable  negligence. 
8.  Sahb— Pboximatb  Cause. 

The  causal  connection  between  the  wrcmg- 
fol  employment  of  plaintiff  and  Us  injury  waa 
sufficient  to  constitute  Bach  employment  Uie 
proximate  cause  of  the  Injury. 
4.  8aii»— AssuuEo  Risk. 

Where  plaintiff,  a  child  under  16  yean  <tf 
age,  was  employed  to  operate  a  dangerous  ma- 
chine in  defendant's  factory  Id  violation  of  Pub. 
Acts  1901,  p.  157,  No.  113,  I  S,  be  did  not  as- 
sume the  risk  of  being  Injured  by  such  machlnei 
[Ed.  Note. — For  cases  in  point,  see  voL  84, 
Cent.  Dig.  Master  and  Servant,  8  607.] 

6.  Sake— OonTBiBUTOBT  Neguqeitce. 

In  an  action  for  injuries  to  a  child  under 
16  years  of  age,  wrongfully  employed  to  operate 
a  dangerous  machine  in  defendant's  factory, 
evidence  Add  to  require  sabmlsrion  of  the  ques- 
tion of  plalntilPB  contributoiy  ncgUgmoe  to  tiie 
jury. 

6.  DAUAOES  —  PEBSOHAI.  iHJUBIXa  —  liON- 

OBviTT— BvinsncE. 

In  an  action  for  Injuries  to  a  child,  evldmce 
that  plaintiff's  ancestors  were  long-lived  waa  ad- 
missible as  bearing  on  plaintiff's  expectancy. 

Error  to  Clrcnlt  Court,  Chippewa  County ; 
Joseph  H.  Steere,  Judge. 

Action  by  Charles  A.  Sterling,  by  bis  next 
friend,  against  the  Union  Carbide  Company. 
From  a  judgment  tn  favor  of  plaintiff,  de- 
fendant brings  error.  Affirmed. 

Argued  before  McALVAY,  GRANT, 
BLAIR,  MONTGOMEBT,  and  HOOKBR,  JJ. 
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Earner  &  BalllTan.  for  appellant  Cbap- 
man  &  Larmontli,  for  appellee. 

MONTOOMBRT,  J.  The  plalnUfC  saea, 
by  hlB  next  friend,  to  recover  for  Injuries 
sntfered  while  In  defendant's  employ.  The 
plaintiff  was  at  the  time  of  receiving  the 
Injuries  lees  than  16  years  of  age.  he  being 
at  the  time  15  years  and  11  months  old. 
The  plalotlfl  had  been  at  work  for  defendant 
three  days  when  he  received  the  Injury  com- 
plained of.  At  flret  he  was  employed  clean- 
tng  up  the  floor,  later  he  was  set  to  cutting 
metal  in  two,  and  the  last  afternoon  he  was 
set  to  work  on  the  notcher  and  corrugating 
machine.  Before  he  had  been  at  work  on 
this  machine  an  hour  the  Injury  occurred. 
In  this  last  work  the  plaintiff  stood  between 
two  machines.  The  first  was  a  machine 
for  clipping  oom^B  off  the  sheets  of  metal 
which  were  afterwards  put  through  the  cor- 
rugating ma<Alne.  After  this  was  done 
the  sheets  were  separately  taken  In  the 
plalntlfl's  hands  and  passed  through  the  cor- 
rugating machine.  This  machine  conslBted 
of  rollers  through  which  these  sheets  of 
metal,  .about  40  by  22  Inches,  were  passed, 
fnie  machine  was  constantly  Id  motion, 
operated  by  a  belt  which  could  be  thrown 
off  and  the  machine  stopped  by  means  of  a 
lerw  within  reach  ot  the  <q;>erator*s  bands. 
Plaintiff  knew  what  the  lerer  was  for  and 
how  to  sb^  the  madilne.  In  tiie  ordinary 
operation  of  feeding  the  metal  Into  the 
'  corrugating  madilne,  it  was  only  necesary  to 
push  tile  sheet  tar  enough  in  to  reach  the 
roller,  so  that  tlie  plaintiff's  hands  would  be 
no  nearer  to  the  roller  than  the  width  of  the 
sheet  metal.  The  plaintiff  won  canras 
l^ores.  While  operating  the  machines  he 
discorered  tiiat  the  notching  machine  did 
not  always  cat  the  cornos  ot  tike  sheets 
of  metal  dear  oS.  Occasionally  the  comer 
would  bang  on.  Whai  this  was  noticed  by 
plaintiff,  he  wonld,  with  bis  fingers,  take 
hold  of  the  comer  and  separate  it  firom  the 
sheet  While  patting  one  of  the  sheets 
throng^  and  wben  the  otho-  edge  was  12  to 
IS  Indies  from  tiw  n^ers,  plaintiff  discoTer- 
ed  tiiat  one  of  these  comOTs  still  adhered 
to  the  sheet  of  metal,  and  reached  over  to 
remoTe  it  His  hand  was  drawn  into  the 
rollers  and  severely  injured.  The  plaintiff 
testified  that  be  knew  tiiat  he  was'  liable  to 
get  hurt  If  his  fingers  were  caught  In  the 
rollers,  and  that  be  would  have  known  that 
If  he  reached  orer  and  grabbed  at  the  Iron 
wben  It  was  most  through,  be  would 
be  liable  to  get  his  fingers  caught  t>ut  that 
he  did  not  have  the  danger  In  mind.  He  al- 
so testified  that  It  did  not  occur  to  him  while 
at  work  on  the  machine  that  he  was  in 
danger  of  getting  hurt,  and  that  If  he  had 
thought  that  it  would  drag  his  flngera  In,  he 
certainly  wouldn't  have  tried  to  pull  off  the 
cOTners.  He  also  testlfled  that  he  was  given 
no  Instmctlons  when  put  to  work  on  the 


machine.  The  plaintiff  recovered,  and  the 
defendant  brings  error. 

The  instructions  of  the  learned  circuit 
Judge  briefly  stated  embodied  three  proposl- 
tf^ins:  First  that  it  was  a  question  for  the 
Jury  as  to  whether  the  plaintiff  was  put  to 
work  at  employment  whereby  his  life  or 
limb  was  in  danger;  second,  that  If  the 
flrat  proposition  should  be  found  In  the  af- 
firmative, it  would  follow  that  the  n^llgence 
of  the  defendant  v^as  prima  fade  establish- 
ed; third,  that  the  question  of  plaintiff's  con- 
tributory negligence  was  one  of  fact  for  the 
Jury,  l^ere  can  be  Ifttie  doubt  that  the 
question  of  whetho:  these  exposed  rollers 
were  a  danger  to  the  life  or  limb  of  a  child 
under  16  years  of  age  was,  in  the  most  fa- 
vorable view,  a  question  of  fact  for  the  Jury. 
The  statute  takes  cognizance  of  the  Imma- 
turity of  Judgment  of  dilldren  under  16.  It 
provides  (section  8,  Act  No.  113,  p.  167,  Pub. 
Acts  1901):  "No  child  under  the  age  of  six- 
teen years  shall  be  employed  by  any  perscm. 
firm  or  corporation,  conducting  any  manu- 
facturing establlshmoit  In  this  state  at  em* 
ployment  whereby  Its  life  or  limb  la  endan- 
gered. •  •  •  "  To  construe  this  statate  as 
designed  to  protect  children  from  sucb  dan- 
gers only  as  could  not  be  obviated  by  p»- 
sons  of  mature  Judgment  wonld  rendw  It 
nogatory. 

Upon  tlie  question  of  wbetbw  tbe  anploj- 
ment  <rf  plaintiff  at  an  employment  whereby 
his  life  or  limb  was  endangered  craistitates 
negligence,  there  Is  no  direct  auttiority  la 
this  stdte.  In  Bonft  tf  tcblgan  Bolt  &  Nut 
Works,  111  Mich.  129,  60  N.  W.  254,  recovery 
was  denied,  althoni^  the  boy  was  under 
14,  but  it  was  stated  in  that  case  that  tliere 
was  no  count  in  the  declaration  for  n^Ii- 
gence  In  employing  the  plaintiff.  There  are, 
however,  numwous  cases  in  this  state  whldi 
declare  and  appfy  the  well-recognlaed  role 
that  vbere  a  statute  requires  an  act  to  be 
done  or  abstained  from  one  poson  for 
the  benefit  of  another,  an  action  lies  in  favor 
of  the  latter  for  a  failure  to  observe  the  re- 
qidremente  of  the  statute^  Ferguson  v. 
Gles,  82  Mich.  865.  46  N.  W.  718,  0  L.  A 
680,  21  Am.  St  Rep.  676;  Ashman  Rail- 
road Oompan'y,  90  Mich.  567.  61  N.  W.  645; 
Bahel  v.  Manning,  112  Mich.  24,  70  N.  W. 
327,  86  B.  A.  623,  67  Am.  8t  Rep.  381; 
Jonos  V.  Railroad  Company,  127  Mich. 
86  N.  W.  8S8;  Sipes  v.  Michigan  Starch  Co. 
(Mieh.)  100  N.  W.  447.  See,  also,  Wharton, 
Negligence,  §  443.. 

It  Is  in^sted  by  appellant's  counsel  that  the 
employment  of  tbe  plaintiff  was  not  the 
proximate  cause  of  tbe  injury.  Whatever 
view  may  be  entertained  under  statutes 
differently  worded,  we  think  It  entirely 
clear  that  the  disregard  of  tbe  Inhlbltiou 
of  this  etetute.  by  placing  the  plaintiff 
at  work  at  an  employment  where  his 
life  or  limb  was  endangered,  constituted  the 
negllgrace  or  wrong  at  which  ^aintlfl  has 
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tbe  rlgbt  to  oomplaln*  and  that  the  caiual 
conaectlon  between  that  wrong  and  the  In- 
Juiy  to  plaintiff  Is  clear.  Perry  t.  Toser 
(Minn.)  87  N.  W.  137;  Marino  T.  Lehmaler, 
173  N.  T.  530,  66  N.  B.  672.  61  L.  a  A.  811. 

Cloeely  connected  with  this  questlott  is 
Uiat  ot  assumption  of  risk.  This  question 
we  regard  as  settled  by  the  case  of  Slpes 
T.  Michigan  Starch  Ckk,  supra.  Bee,  also, 
HaU  T.  West  ft  Blade  MUUns  Co,  (Wash.) 
61  Pac.  91S. 

The  qnefltlon  of  plaintUTs  contributory 
negligence  was  properly  submitted  to  the 
Jury.  The  statute  upon  which  this  acdon 
is  founded  dearly  recognizes  that  a  child 
under  16  years  Is  Immature  In  judgment 
It  was  doubtless  with  this  In  Tlew  that  this 
■tatute  was  enacted.  The  plaintiff  was  not 
instrocted,  and,  when  a  condition  anwe  call- 
ing for  prompt  action  on  his  part,  he  acted 
doubtleaa  hastily,  but  whether  with  such 
Judgment  as  could  be  expected  in  a  boy  of 
his  years,  acting  without  speclflc  Inatructlou, 
was  properly  a  question  for  the  jury.  See 
Perry  t.  Tozer,  and  Marino  t.  Lehmaler, 
supra.  And  see,  also,  Brta  t.  Pleraon,  130 
Mich.  160.  88  N.  W.  680;  AUen  t.  Jakel,  115 
Mich.  484,  73  N.  W.  665. 

Brror  la  assigned  upon  the  admission  of 
testimony  tending  to  show  that  plaintiff's 
ancestors  were  long-lived.  As  we  have  fre- 
quently held,  tbe  mortality  tables  are  not 
concluslTe  as  to  tibe  expectancy  of  life.  We 
are  not  prepared  to  say  Uiat  audi  testimony 
as  that  in  this  case  is  not  competent  as  an 
aid  to*  the  Jury.  Nelson  t.  Railway  Com- 
pany, 104  Midi.  DS2»  62  N.  W.  988.  Were 
tbU  more  doubtful,  tbe  amount  of  the  verdict 
In  this  case  Indicates  that  defendant  was 
not  damaged  by  the  testimony. 

The  Judgment  la  affirmed. 


PRB8T0N  NAT.  BANK  t.  BROOKB,  Otr- 

cult  Judge. 

(Supreme  Court  of  Michigan.  Dec.  16.  180&) 

J.  Ventjb— Affidavit  fob  Cbaitok— Foxxow- 
XHo  WoBbs  or  Statute. 

Under  Seas.  Laws  1905,  p.  483,  Act  No. 
800,  providiDg  that  the  court  shall  change  the 
venue  In  any  civil  action  upon  tbe  appIEcation 
of  either  party,  made  on  affidavit  "that  the  op- 
posite party  haa  an  uodue  influence  over  the 
citizens  of  uie  couuty,  or  that  an  odium  attaches 
to  the  applicant,  or  to  his  cause  of  acUon  or 
defense,  on  account  of  local  prejudice,"  an  affi- 
davit in  the  language  of  the  statute  Is  sufficient. 
2.  SlATUTKS    —    CORSTBUCTIOR    —  STATUTI 

Adoftid  ntOH  Otheb  State. 

The  adoption  of  a  statute  of  a  sister  state 
Is  presumed  to  have  been  with  nference  to  the 

Ereviona  construction  given  to  such  statute 
y  the  courts  of  snch  state,  and  before  this 
rule  will  be  discarded  the  court  must  find  stHne 
more  potent  reason  then  Its  own  conviction  of 
the  unwisdom  of  such  legislation  as  construed  by 
the  courts  of  such  state. 

[Bd.  Note. — For  cases  in  point,  see  voL  4^ 
Cent.  Dig.  Btatntes,  |  807J 


8.  Venue  — <^[AWGE—CoHffrmmoiCAi,iTT  of 
Statute. 

Bess.  Laws  1906,  p.  483,  Act  No.  809,  pro- 
viding that  the  courts  shall  obanse  tbe  venue 
In  any  civil  action  jtending  therein  upon  tiie 
application  of  either  party,  made  upon  affidavit 
showing  one  or  more  of  the  following  causes: 
"Third,  that  the  opposite  party  has  an  undue 
influence  over  tbe  dtisens  of  the  county,  or  that 
an  odium  attaches  to  the  applicant,  or  to  his 
cause  of  action  or  defense,  on  account  of  local 
prejudice" — Is  constitntional,  althotuh  Intended 
to  permit  the  affidavit  to  be  In  the  language  of 
tbe  statute. 

Application  for  mandamus  by  the  Preston 
National  Bank  against  Flarlua  h.  Brooke, 
Wayne  circuit  Judga  Oranted. 

Argued  before  McALVAT,  BLAIR.  MONT- 
QOMBBT,  OBTBANDBR.  and  HOOKBR,  JJ. 

Gen  ft  Williams  and  H.  R.  Martin,  for 
relator.  John  C.  Donnelly  and  Bowen.  Doug- 
las, Wbithig  &  Murfln.  for  respondent 

M0NT60MBRT.  3.  This  Is  an  application 
for  mandamus  requiring  respondent  to  grant 
a  change  of  venue  in  tbe  case  of  the  Union 
Trust  Company  against  the  relator.  Relatm-, 
acting  under  Act  No.  809,  p.  483,  Sess.  Lawa 
1906,  filed  an  affidavit  stating  that  "the  de- 
fendant cannot  have  a  fair  and  impartial 
trial  of  said  cause  in  said  county  because 
of  the  odium  attaching  to  the  defendant  and 
its  cause  of  defoise,  on  accotmt  of  local 
prejudice  here  existing  against  defendant," 
and  "that  defendant  cannot  have  a  fair  and 
Impartial  trial  of  said  cause  In  said  county 
because  the  platotlfl  has  an  undue  influence 
over  the  cltlzttu  of  said  county." 

The  statute  provides  that  the  court  shall 
^ange  the  venue  in  any  dvll  action  pend- 
li^  therein  upon  tbe  application  of  either 
party  made  upon  affidavit  showing  one  or 
more  of  the  following  causes:  "Third,  that 
the  opposite  party  has  an  undue  influence 
over  the  citizens  of  the  county,  or  that  an 
odium  attaches  to  the  applicant,  or  to  his 
cause  of  action  or  defense,  on  account  of 
local  prejudice."  It  will  be  noted  that  the 
affidavit  follows  closely  the  language  of  the 
statute,  and  entitled  the  relator  to  the  order 
asked  if  the  statute  shall  be  construed  as 
intended  to  prescribe  a  form  of  affidavit 
rather  than  as  designed  to  prescribe  the  fact 
to  be  estebUshed  by  affidavit  Tbe  circuit 
judge  was  of  the  opinion  that  the  latter  c<m- 
strnctlon  was  the  correct  one.  If  the  statute 
had  no  history  tbe  reasoning  upon  which 
the  circuit  judge  reached  the  conclusion  an- 
notmced  would  be  quite  persuasive.  We  find, 
however,  that  the  statute  in  question  was 
adopted  verbatim  et  literatum  from  the  stat- 
utes of  Indiana,  and  had  prior  to  Its  adop- 
tion here  received  a  settled  construction  by 
the  Supreme  Court  of  that  state.  It  was 
the  established  rule  In  that  stete  that  an 
affidavit  in  the  language  of  the  statute  was 
sufficient  and  entitled  tbe  moving  party  to  a 
change  of  venue.  Cory  v.  Sllcox,  5  Ind.  872 ; 
Shaw  V.  Hamilton,  10  Ind.  182;  Rout  v. 
Nlnde,  118  Ind.  124,  20  N.  BL  70A.  Tbeae 
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caM  aUn  hold  Uiat  no  oounteraliowinff  la 
allowable. 

It  Is  an  eatabllataed  rale  of  ocnutractfon 
that  the  adoption  of  a  statute  of  a  slvter 
state  la  presumed  to  hare  been  bad  with 
reference  to  the  previous  conrtmctlon  given 
to  Bach  statute  the  courts  of  such  state. 
Endllch.  Int  St  |  371;  Lewis*  Satherland 
St  Con.  1 401;  Stadler  t.  Uoors.  9  Mich.  269; 
Weaver  t.  Rlx.  109  Mich.  e97,  67  N.  W. 
970;  St^lwi«en  v.  Wayne  Probate  Judge, 
190  Mich.  166,  89  N.  W.  72&  While  this 
rale  of  constrnctlMi  may  not  be  absolutely 
ImperatlTB  (see  Stellwagen  v.  Probate  Judge, 
180  Mich.,  at  page  176.  89  N.  W.,  at  page  7S2), 
yet  the  instances  In  which  It  has  not  been 
applied  are  very  rare,  and  where  some  con- 
trolling counter  consideration  exists  such 
as  a  fixed  state  policy  wholly  at  war  with 
such  construction  See  Bndllch  and  Sutber^ 
land  at  sectl<His  cited,  supra.  Before  we 
should  feel  at  liberty  to  discard  this  rule, 
we  would  feel  bound  to  And  some  more 
potent  reason  than  our  own  conviction  of 
the  unwisdom  of  such  legislation  as  constrned 
the  oonrts  of  the  state  from  whlcb  it  was 
borrowed. 

A  doubt  was  expressed  by  the  circuit  Judge 
of  the  constltntiraiaU^  of  this  statute  as  con- 
straed  by  the  Indiana  court  We  are  dted 
to  no  case  which  holds  such  legislation  tm- 
constltutionaL  The  constitatlonallty  of  simi- 
lar enactmente  was  assumed  in  Freud  t. 
Wayne  GlrcuH  Judge,  181  Mich.  000,  92  N. 
W.  109.  See,  also.  Gee  r.  St  Louis  Ballway. 
140  Ho.  814k  41  S.  W.  706. 

The  mandamus  is  granted. 


In  re  EMMONS'  ESTATE. 
(Sapreme  Court  of  Michigan.   Dec  15,  1905.) 

1.  HOUESTEAD — SuaVIVINO  WiDOW— DEBTS  — 

Liability  or  Homestead. 

Const  art.  16,  8  4,  provides  that  if  the 
owner  of  a  homestead  die,  leaving  a  widow,  but 
oa  children,  the  same  Bhall  be  exempt,  ana  the 
renbi  and  proSts  shall  accrue  to  her  benefit  dur- 
Ing  the  time  of  her  widowhood.  By  Comp. 
Iaws,  S  9064,  lands  of  an  intestate  are  subject 
to  his  debts,  and  by  section  9137,  if  the  ap- 
praised value  of  the  homestead  as  fixed  by  the 
probate  court  does  not  exceed  $1,500,  no  farther 
action  shall  be  taken  or  had  until  such  home- 
stead shall  cease  to  be  exempt  field,  that  a 
homestead  may  be  liable  for  the  debts  of  the 
deceased  owner,  though  It  does  not  fall  into  the 
estate  before  the.  time  limited  by  statute  (or 
dosing  the  estate,  or  before  the  time  when  the 
estate  Is  actually  closed. 

2.  Same— Rights  of  Cbsditobs— Qlosihq  or 
Estate. 

Where  a  widow  remarried  before  the  estate 
of  her  deceased  basband,  who  bad  owned  a 
hMDestead  worth  less  than  $1,500,  had  been 
closed,  and  all  those  interested  had  knowledge 
of  the  cessation  of  the  homestead  right,  an  un- 
excused  delay  on  the  part  of  creditors  for  more 
than  six  years  after  the  closing  of  the  estate 
prevented  them  from  enforcing  their  claims 
against  the  homestead. 

Appeal  from  Circuit  Court  Lapeer  County ; 
George  W.  Smith,  Judges 


Jndldal  proceedings  in  reUtlon  to  the 
tate  of  B.  Btdgeway  Enmumi^  deoeaaod. 
Harry  Llpplncott  aM>eats  fMm  an  ordsr 
granting  the  petition  of  the  administrator 
de  bonis  non  to  sell  real  estateu  Berarsed. 

An  administrator  de  bonis  non  of  the  es- 
tate of  B.  BIdgway  Bmmons  was  appointed, 
opon  whose  petition,  showing  debta  onpald, 
an  order  was  granted  by  the  probate  court 
of  Lapeer  county  for  the  sale  of  certain 
real  estate  to  pay  such  debts.  Upon  tiie 
appeal  of  Llpplncott  the  mattw  was  heard 
at  the  drenit  by  the  Judge  sitting  without 
a  jury.  Tbe  amended  flndinga  of  fact  and 
conclusions  of  taw  state  the  case; 

''Findings  of  Fact 
"(1)  That  B.  Bldgwiy  Bmmoni  dlfld  July 

19,  1893. 

"(2)  That  there  was  an  administration  of 
his  estate.  Administration  of  bis  estate  was 
first  committed  to  Rebecca  Emmons,  bis  wid- 
ow, who  was  appointed  adminlatratrlx  Sep- 
tember 7,  1893. 

"(8)  She  filed  an  Inventory  of  tbe  said 
estate  October  6,  18!^  and  it  included  lands 
now  sought  to  be  sold  by  the  administratrix 
de  bonis  non.   It  also  included  othtx  lands. 

"(4)  License  to  sell  the  real  estate  of  the 
deceased  was  granted  July  2,  1894. 

"(5)  Tbe  sale  under  said  license  took  place 
prior  to  August  27,  1894,  and  all  lauds  were 
sold,  except  the  parcel  sought  to  be  sold 
In  the  present  proceedings. 

"(6)  Tbe  sale  of  tbe  real  estate  was  coo- 
flrmed  by  the  probate  court  August  2^,  1804, 

"(7)  Proceedings  were  taken  to  fix  and 
determine  tbe  S.  W.  %  of  the  S.  W.  14  of 
section  7  of  Almont,  Lapeer  county,  to  be 
a  bomestead,  and  the  probate  court  of  Lapeer 
county  set  off  eucb  land  to  tbe  widow  as 
a  homestead  July  2,  1894. 

"(8)  Appraisers  were  appointed  1^  said 
court  to  appraise  the  "homestead,"  and  they 
reported  ite  value  to  the  probate  court  at 
fl,60a  This  report  was  prior  to  July  2, 
1894^  and  was  confirmed  by  tbe  probate 
court  November  30,  1894. 

"(9)  No  commissioners  on  claims  were  ap- 
pointed, but  claims  were  beard  by  the  Judge 
of  probate.  On  March  7,  1894,  the  probate 
Judge  allowed  claims  to  the  amount  of  $2,508.- 
04.  On  April  4.  1894,  he  allowed  claims  to 
the  amount  of  $206.63,  and  on  May  14.  1894, 
he  allowed  claims  to  the  amount  of  $19.64. 
The  total  amount  of  claims  allow^ed  by  the 
probate  court  against  tbe  estate  was  $2,- 
734.16.  The  hearing  of  claims  was  closed 
May  14,  1894.  Twenty  per  cent  of  said 
claims  were  paid  by  the  administratrix. 
Eighty  per  cent  remain  now  unpaid. 

"(10)  Rebecca  Emmons,  administratrix, 
filed  her  final  account  which  was  allowed, 
February  26,  1895.  The  order  allowing  said 
account  Is  as  follows:  'State  of  Michigan. 
County  of  Lapeer — ss.  Probate  Court  for 
Said  County.  At  a  session  of  probate  court 
for  the  county  of  Lapeer,  lioldtti  at  iwobato 
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court  In  tiie  clt7  of  Lapeer,  on  the  25th 
day  of  February,  1895.  Present:  Edgar  S. 
Hough,  Judge  of  Probate.  In  the  Matter  of 
the  Slstate  of  B.  Rldgevay  Bmmona,  Deceased 
and  Incompetent  Rebecca  Emmons,  admin- 
istratrix of  said  estate,  having  on  the  30th 
day  of  November,  A.  D.  aied  In  the 

court  petition  for  final  settlement  aa  suclf 
administratrix,  and  this  court  having  ap- 
pointed the  2d  day  of  January,  1895,  for 
bearing  said  petition.  And  It  satisfactorily 
appearing  by  due  proof  on  file  that  dne 
notice  of  the  hearing  of  said  account  has 
been  given  to  all  persons  Interested,  as  di- 
rected by  the  court,  and  the  bearing  on 
said  account  having  been  continued  trom 
time  to  time.  Now  comes  Into  court  said 
administratrix,  and,  after  a  full  examination 
and  hearing  on  aald  account.  It  Is  ordered 
end  decreed  by  the  court  that  upon  said 
administratrix  filing  receipts  from  the  sev- 
eral claimants  for  20  per  cent  of  their  sev- 
eral claims,  as  allowed  by  probate  court, 
said  residue  of  said  estate,  as  specified  In 
said  account,  shall  be  turned  over  to  said 
Rettecca  Emmons  as  widow  of  aald  deceased. 
And  It  la  ordered  and  decreed  that  said 
administratrix  do  pay  all  the  claims  aa  al- 
lowed by  probate  court  at  20  per  cent,  of 
said  claims  as  so  allowed  within  one  year 
from  this  26th  day  of  February,  1805,  and 
upon  tbe  payment  of  said  20  p»  cent,  as 
above  stated,  the  said  Rebecca  Emmons,  as 
such  administratrix,  shall  be  discharged  apd 
said  estate  closed.  The  atrave-mentloned  20 
per  cent  being  the  dividend  due  the  several 
creditors  of  said  estate,  as  determined  by 
this  court  after  a  full  hearing  and  exam- 
ination of  aald  account' 

"(11)  On  October  7, 1896,  the  probate  court 
entered  an  order  discharging  the  adminis- 
tratrix and  closing  the  estate.  Tbe  order 
In  full  la  aa  follows:  'State  of  Michigan, 
County  of  Lapeer — ss.  Probate  Court  for 
Said  County.  By  Edgar  S.  Hough,  Judge 
of  Probate.  In  the  Matter  of  the  Estate 
of  B.  Bldgeway  Emmons,  I>eceased.  Where- 
as, It  appears  by  tbe  records  and  proceedings 
of  said  court,  you,  the  said  Rebecca  Emmons, 
have  In  all  things  faithfully  and  justly  per- 
formed and  discharged  all  and  singular  the 
duties  and  obligations,  which  by  law  and 
tbe  orders  of  said  court  were  required  of 
and  enjoined  upon  you  as  such  adminis- 
tratrix, and  that  you  have  duly  and  fully 
accounted  for  and  administered  all  of  said 
estate  which  has  come  Into  your  possession 
in  pursuance  of  law.  Therefore,  In  consid- 
eration of  the  premises,  you,  the  said  Rebecca 
Emmons,  administratrix  aforesaid,  are  here- 
by discharged,  exonerated,  and  acquitted 
from  any  and  all  liabilities  and  troubles 
concerning  your  administration  of  said  estate, 
and  your  doings  and  proceedings  are  forever 
quieted,  your  administration  bond  canceled, 
and  your  letters  of  administration  heretofore 
(ranted  are  benbj  revoked  and  annulled. 
In  witness  whereof,  I  have  hereunto  set 


my  band  and  affixed  the  seal  of  said  court 
at  tbe  probate  ofBce,  In  the  city  of  Lapeer, 
this  7th  day  of  October,  A.  D.  1896.' 

"(12)  There  was  no  appeal  from  the  order 
of  the  probate  court  allowing  the  final  ac- 
count of  said  administratrix  or  any  proceed- 
ings to  set  aside  said  order,  nor  was  there 
any  appeal  taken  from  the  order  of  the 
court  of  date  of  October  7,  1899,  discharging 
the  administratrix  and  dosing  the  estate, 
nor  were  any  proceedings  taken  to  set  aside 
said  order. 

"(13)  Rebecca  Emmons,  widow  of  the  de- 
ceased, temarried  January  9,  1890,  to  Henry 
B.  Lippincott,  tbe  appellant  in  tbe  present 
proceedings. 

"(14)  There  was  no  concealment  of  the 
remarriage  of  the  widow  to  Henry  B.  Lip- 
pincott, and  tbe  parties  lived  together  as 
husband  and  wife  npon  tbe  land  aou«ht  to 
be  sold  cootlnnouBly  from  January  9,  1896, 
to  tbe  death  of  Rebecca  Lippincott,  October 
29,  1903. 

"(16)  The  marriage  of  Rebecca  Emmons 
to  Henry  B.  Lippincott  and  th^  living  to- 
gether as  husband  and  wife  was  known  to 
some,  probably  to  all,  of  the  creditors  wIumb 
claims  had  been  allowed  by  ttie  probate 
court 

"(16)  Tbe  probate  court  of  Lapeer  county 
entered  an  order  limiting  the  time  for  tbe 
settlement  of  the  estate  on  September  7, 
1893,  and  tbe  limit  of  the  order  was  one 
year.  No  order  extending  tbe  time  tor  a 
settlement  of  the  estate  was  ever  entered. 

"(17)  That  B.  Rldgeway  Enmaons  died  In- 
testate and  without  Issue  him  surviving,  and 
thereafter  his  widow  became  entitled  to  the 
interest  In  said  lands  as  provided  in  UlUer, 
S  9064,  subd.  2.  That  at  the  death  of  B. 
Rldgeway  Emmons,  the  brothers  and  sisters, 
or  their  representatives,  heirs  at  law,  en- 
titled to  inherit  the  other  one-half  Interest 
of  said  lands,  were:  Jesse  Emmons,  brother 
deceased ;  Sophia  Lippincott  sister ;  Caroline 
Oasklli,  sister ;  Sarah  Keene,  sister ;  Wm. 
Emmons,  brother ;  Bulah  Todd,  sister ;  Eliza- 
beth Rockhlll,  sister;  Mary  Tan  Horn.  Tbe 
appellant  Henry  Lippincott,  represented  the 
Interest  as  assign  of  Jesse  Emmons  and 
Sophia  Lippincott  as  well  as  the  Interest 
of  Rebecca  Emmons  Lippincott  and  that  he 
represented  a  flveeighths  interest  In  said 
landa. 

"(18)  December  6, 1003,  a  petition  was  filed 
for  the  appointment  of  an  administrator  de 
bonis  non  of  the  estate.  On  January  4,  1904. 
the  administrator  de  bonis  non  was  appointed 
and  the  same  day  filed  a  petition  tor  license 
to  sell  tbe  lands  In  question.  License  to  sell 
was  afterwards  granted  and  an  appeal  there- 
from taken  to  the  circuit  court  for  Lapeer 
county. 

"(19)  Tlie  order  allowing  claims  on  file 
shows  the  claims  to  firms  In  the  firm  name 
of  such  firms  and  tiie  amounts  allowed  them 
are  as  follows  t 
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Lamb  &  Folsom   $12S  58 

J.  W.  Cole  &  Sona   9  00 

D.  &  A.  Cockrane   57  01 

J.  C.  Lamb  &  Co   21  66 

F.  A.  Burnett  &  Co.   8  70 

Heraan  &  Hibler   49  80 

"(20)  That  In  the  admlnistrator'a  final  ac- 
count no  mention  waa  made  of  the  home- 
stead, the  S.  W.  %  of  the  S.  W.  %  of 
aectlon  7.  town  6  N..  of  range  12  B.,  bnt 
the  final  account  did  contain  the  following: 
'Your  petitioner  further  representa  that  no 
allowance  was  made  for  her  support  and 
maintenance  during  the  settlement  of  said 
estate,  nor  has  any  portion  of  the  personal 
property  of  said  estate  been  set  aside  to  her 
as  his  widow.  Tour  petitioner  further  rep- 
resents that  there  remains  in  her  possession 
the  following  p^sonal  property  belonging  to 
said  estate,  tIz.:  19  pigs,  4  cows,  3  sows, 
2  horses,  one  mower,  <me  pair  sleighs,  one 
baKFOw,  one  set  of  harness,  one  bay  rack, 
one  pair  trucks,  one  buggy,  <»ie  cnltiTator, 
one  plow,  one  binder,  flock  of  chickens,  one 
colt,  about  three  t<ma  of  hay,  about  160 
bushels  of  oats,  about  IS  bushels  of  com, 
about  150  bushels  of  wheat,  and  some  house- 
hold furniture;  that  the  value  of  said  prop- 
erty would  not  exceed  $S00.00  and  your  peti- 
tioner prays  that  an>(H:^er  may  be  made 
setting  off  to  her  and  for  her  own  the  per- 
sonal property  above  described.'  The  toot- 
ing of  receipts  and  disbnreementB  abown  by 
this  account  are: 

Receipts,  IncludiDg  land  boM,  ^50, 

under  license   f6,118  86 

Disbarsementi  allowed   0,258  64 

Excess  of  dlebursements  by  adminis- 
tratrix over  receipts   J3,189  78 

"Excess  of  disbursements  over  receipts,  in- 
cluding appraised  value  of  homestead  and 
not  Including  20  per  cent  to  be  paid,  $1,639.78, 
but  the  amount  of  the  disbursements  allowed, 
to  wit :  $9,258.64,  Include  the  following 
items  for  Incidental  expenses  of  the  guardian 
and  for  her  compensation. 

April  21,  1891,  Incidentals  $250  00 

April  21,  1891,  guardian's  services...    200  00 
May  20.  1892,  1  year's  services  and  In- 
cidentals  400  00 

May  17,  1898, 1  y«ar*s  services   230  00 

Hay  5,  1894,  1  year's  aervlees   160  00 

$1,250  00 

"(21)  Henry  Llpplncott  Is  not  a  purchaser 
In  good  faith  for  a  valuable  consideration. 
He  had  knowledge  of  the  condition  of  the 
-estate  of  B.  Ridgeway  Emmons  and  knew 
that  the  creditors  bad  been  paid  but  20 
per  cent  of  their  claims,  and  he  claims  to 
have  paid  only  $1  for  the  deed  from  Rebecca 
Emmons  to  himself. 

"(22)  On  January  9,  1896.  at  the  time 
Henry  Llpplncott  and  Rebecca  Emmons  were 
married,  they  were  both  old  people.  Henry 
Llpplncott  had  no  home  or  property  and 
Rebecca  Emmons  had  no  other  home  on  the 
property  in  question  and  had  no  property 
exc^t  such  as  she  was  entitled  to  oa  a 
widow  of  B.  Rldgeway  Emmoiu. 


"(23)  Henry  Llpplncott  and  his  wife, 
Rebecca  Emmons  Llpplncott,  occupied  aald 
premises  as  their  home  trom  .time  of  tb^r 
marriage  until  the  death  of  Rebecca  Bwimnna 
Llpplncott 

"(24)  B.  Rldgeway  Emmons  at  his  death, 
July  19,  189%  was  seised  In  fee  of  the  fol- 
lowing lands  situate  In  Lapeer  County,  MichM 
to  wit :  B.  %  of  S.  W.  S.  %  of  W.  H  of 
N.  W.  %.  all  In  Sec  7,  T.  6  N.,  B.  12  Ei,  178 
acres,  and  no  steps  were  ever  taken  by  the 
widow  to  have  her  dower  in  said  lands  ad- 
measured and  she  never  released  her  dower 
right  In  his  said  lands,  except  to  the  BL  ^ 
of  8.  W.        Sec.  7,  T.  6  N.,  R.  12  E. 

"(26)  Prior  to  hte  death  Bnunons,  bis  wife 
not  Joining,  had  mortgaged  the  W.  ^4  of 
the  S.  W.  %  and  the  B.  %  of  W.  %  of  N. 
W.  %,  Sec  7,  T.  6  N.,  R.  12  B.  Sabeequent 
to  the  sale  of  the  landa  xmdee  the  license 
of  thA  probate  court  In  1894,  made  aubject 
to  dower  and  said  mortgage  amounting  to 
$1,600,  Rebecca  Bmm<HiB  became  purchaser 
of  the  same,  and  paid,  aatlsfled,  and  dis- 
charged the  mortgage  lien  on  said  lands. 

"(26)  Under  the  license  from  the  probate 
court  the  administratrix  sold  the  N.  W.  ^ 
of  S.  W.  %  of  Sec  7.  T.  6  N.,  R.  12  B. 
and  S.  %  of  W.  %  of  N.  W.  Sec.  7,  T. 
6  N.,  R.  12  E.,  to  MarvU  I.  Brabb  for  $25, 
subject  to  the  mortgage  at  that  date  amount- 
ing to  $1,600  and  dower;  and  sold  under 
said  license  the  E.  %  of  S.  W.  Sec  7, 
T.  6  N.,  R.  12  B.,  to  Charlotte  I.  Lathrop 
for  $431,  In  the  deed  of  which  Rebecca 
Emmons  Joined  to  release  her  dower. 

"(27)  The  estate  of  B.  Rldgeway  Emmons 
was  appraised  in  the  sum  of  $7,146.30.  of 
which  $5,830  was  realty  and  $1,316.30  pw- 
sonalty. 

"(28)  Rebecca  Elmmons,  as  administratrix, 
never  received  her  statutory  fees  for  her  per 
diem,  and  percentage  tor  admlnlBtcrlng  said 
estate  and  no  compountloD  was  ever  allowed 
her  as  a  credit 

"(29)  No  statutory  allowance  was  made 
for  widow  except  the  property  mentioned  In 
the  order  allowing  bo:  account  amounting  to 
less  than  $300  turned  over  to  her. 

"(80)  At  the  allowance  of  final  account 
there  were  no  assets  of  the  estate,  except 
the  homestead  and  the  pwsonal  property 
reported  as  on  hand  and  turned  over  to 
the  widow,  with  which  to  pay  the  claims 
allowed  <Mr  any  dividends  thereon. 

''Findings  of  Law. 


"(1)  That  the  orders  of  the  probate  court 
entered  February  28,  1896,  and  October  7, 
1896,  allowing  the  administratrix  final  ac- 
count and  closing  the  estate,  are  not  a  bar 
to  the  subsequent  luroceedlngs  now  Bought 

"(2)  That  a  sale  in  this  case  Is  not  barred 
because  asked  more  than  four  and  one-half 
years  after  the  original  appointment  of  an 
administrator. 

"(8)  That  thft  several  notes  and  accounts 
allowed  as  Talld  claims  by  the  judge  ot 
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probate  conrt,  prior  to  May  16,  1894,  became 
a  lien  upon  tbe  estate^  and  aa  audi  wn 
not  outlawed. 

"(4)  Tbat  a  sale  ongbt  not  to  be  barred 
by  tbe  mere  lapse  of  time  since  tbe  re- 
marriage of  the  widow  January  9,  1896. 
Tbat  a  satisfactory  excuse  for  tbe  delay 
exists,  and  tbat  appellant  is  estopped  fr<Hn 
objecting  tbat  tbe  creditors  allowed  bis  wife 
to  retain  possession  of  all  tbe  land  in  quea- 
tlon.  There  were,  bowever,  no  special  dr- 
comstances  to  cause  tbe  delay.  The  delay 
-was  mere  leniency  on  the  part  of  the  credit- 
ors. 

"(5)  Tbat  the  order  of  the  probate  Judge 
licensing  a  sale  should  be  afflrmed. 

Counsel  for  appellant  presents  and  argues 
proposittoiu  stated  by  Um  In  tbe  foUowUkg 
form: 

"(a)  Whether  a  homestead  set  off  as  such 
during  administration,  but  which  ceases  to 
be  a  homestead  by  remarriage,  nine  months 
prior  to  tbe  close  of  such  administration, 
can  again  be  subjected  to  tbe  lien  of  credit- 
ors who  have  failed  to  appeal  from  the 
orders  closing  tbe  estote  where  no  action 
has  been  taken  for  orer  seven  years  after 
the  order  closing  tbe  estate  is  entered,  (b) 
Whether  tbe  orders  closing  tbe  estete  are 
not  res  Judicata  as  to  the  status  of  the  prop- 
erty In  administration,  and  estop  both  credit- 
ors and  tbe  court  and  teke  from  each  tbe 
power  to  again  seek  administration  over 
property  once  In  such  administration,  (c) 
Whether  the  orders  allowing  the  account, 
assigning  tbe  residue,  and  closing  tbe  estate 
do  not  pass  to  tbe  heirs  at  law  all  of  tbe 
estate  in  such  administration  free  tbe 
equlteble  Hen  of  creditors,  (d)  Whether 
creditors  suffering  all  rights  of  action  against 
tbe  administratrix  to  become  barred  hare 
not  ceased  to  be  creditors,  and  for  tbat  rea- 
son lost  all  Hens  against  property  In  the 
first  administration,  (e)  Wbether  appellant, 
who  took  as  purchaser  from  Rebecca  Em- 
mons Llpplncott  seven  years  after  the  order 
closing  the  estate  was  entered,  Is  not  entitled 
by  reason  of  such  lapse  of  time  to  claim 
tbat  the  records  and  flies  of  tbe  probate 
court  and  orders  closing  tbe  estete  are  res 
judicata  as  to  all  property  in  administration 
and  render  him  a  bona  fide  purchaser  as 
against  tbe  creditors  of  tbe  estate,  (f)  Wheth- 
er Rebecca  Emmons,  who  Is  found  to  have 
paid  $3,130.78  more  than  she  received  and 
who  was  required  by  tbe  court  to  pay  tbe 
creditors'  claims  at  20  per  cent  In  addition 
as  a  condition  of  discharge,  with  no  assets 
of  the  estete  In  her  hands  with  which  to  pay 
tbe  20  per  cent,  and  who  received  no  com- 
pensation or  stetntory  allowances  other  than 
Is  mentioned  In  the  account  and  order  allow- 
tng  tbe  account  Is  not  equltebly  entitled  to 
stand  as  against  creditors  as  a  purchaser  for 
full  value  at  least  of  such  interest  as  would 
pass  to  her  as  widow  under  Miller,  i  9064, 
Bubd.  2.  (g)  Whether  there  Is  any  stetute 
which  authorizes  a  homestead  to  be  sold 


after  tbe  probate  court  has  allowed  a  final 
account,  decreed  distribution  of  assets,  dis- 
charged tbe  administratrix,  exonerated  the' 
bond,  and  formally  closed  tbe  estate,  (ta) 
Whether  4^  years  from  tbe  granting  of 
administration  or  4%  years  from  the  clos- 
ing of  administration  is  a  llmltetlon,  and, 
If  BO,  If  there  Is  any  law  authorizing  land 
once  in  administration  .thereafter  to  be  sold 
for  the  payment  of  debte  of  tbe  deceased 
after  sucb  lapse  oC  4%  years,  where  the 
estate  has  been  resnlarly  and  formally 
dosed.** 

It  la  contended  by  counsel  for  appellee  tbat 
but  two  propositions  were  Involved,  which 
are:  (a)  Whether  creditors  were  guilty  of 
such  laches,  under  all  tbe  circumstencee,  as 
to  prevent  their  having  tbe  land  sold  to  pay 
their  claims;  and  (b)  whether  appellant  is 
in  a  potttl<m  to  avail  himself  of  the  defense 
of  laches. 

Argued  before  McALVAY,  GRANT,  BLAIB, 
MONTOOMBBT,  and  08TBANDBB,  JJ. 

Dwigbt  N.  Lowell  (Byron  R.  BrsUne,  of 
counsel),  for  appellant  Geer,  Williams  ft 
Halpin  and  Elmer  Shumar,  for  appellee. 

OSTRANDER,  J.  (after  stating  tbe  facts). 
While  lands  of  an  intestate  deceased  person 
descend  subject  to  bis  debte  (Comp.  Laws,  ( 
9064),  an  interest  or  estate  may  exist  In  sucb 
lauds  or  in  a  part  of  them  superior  immedi- 
ately to  tbe  rtgbte  of  credltora  Tbe  Oon- 
stltution  provides  tbat  "if  the  owner  of  a 
homestead  die,  leaving  a  widow,  but  no  chil- 
dren, tbe  same  shall  be  exempt  and  the  rente 
and  proflte  thereof  shall  accrue  to  her  beneflt 
during  tbe  time  of  her  widowhood,  unless 
she  be  tbe  owner  of  a  homestead  in  her  own 
right"  Article  16,  {  4.  Tbls  court  has  held 
tbat  this  homestead  right  attaches  whether 
tbe  estate  be  solvent  or  Insolvent  Foster 
V.  Gellen.  124  Mich.  149,  82  N.  W.  823; 
Eagle  V.  Smylle,  126  Mich.  612,  85  N.  W.  1111, 
86  Am.  St  R^.  562.  It  was  strongly  inti- 
mated that  a  sale  of  the  homestead  property, 
to  pay  debte,  ought  not  to  be  made  during 
the  continuance  of  the  homestead  Interest 
Showers  v.  Robinson,  43  Mich.  602,  5  N.  W. 
988;  Zoellner  v.  Zoellner.  53  Mich.  620,  19  N. 
W.  556.  See  Louden  v.  Martlndale,  109  Mich. 
236,  67  N.  W.  133.  Remarriage  of  the  willow, 
there  being  no  children,  terminates  the  home- 
stead right  though  her  dower  right  is  not 
thereby  affected.  Dei  v.  Habel,  41  Mich.  88, 
1  N.  W.  964.  All  stetutes  relating  to  the 
settlement  of  estates  of  decedento  must  be 
construed  together;  and,  so  far  as  Is  possible, 
harmonised.  Where  limitations  of  time  are 
Imposed,  they  must  yield  to  tbe  considera- 
tion tbat  they  cannot  he  held  to  apply  if 
their  application  would  defeat  the  general 
purpose  of  devoting  tbe  estate  to  tbe  pay 
ment  of  debts.  The  Legislature  has  recog- 
nized that  the  limits  it  has  set  generally 
to  the  time  within  whicb  estates  must  be 
closed  may  not  always  be  obssrvedk  Rather, 
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It  hu  made  an  express  exception  In  Oomp. 
Laws,  S  9137,  In  providing  that  "If  tb6  ap- 
praised Talae  of  tbe  faomeetead,  as  fixed 
by  the  probate  court  in  tbe  manner  provided 
In  section  one  of  this  act,  shall  not  exceed 
fifteen  hundred  dollars,  no  further  action 
shall  be  taken  or  had  in  the  matter  until 
such  homestead  shall  cease  to  be  exempt 
from  the  payment  of  the  debts  of  the  de- 
ceased." Manifestly  tbe  time  when  a  home- 
stead In  lands  of  a  decedent  will  cease  to  be 
exempt  from  the  payment  of  debts  Is  uncer- 
tain, and  It  may  be  so  exempt  for  a  [>erlod 
greater  than  tbe  longest  time  fixed  oth^wise 
for  tbe  settlement  and  closing  of  estates. 
See  Kraft  v.  Kraft,  102  Mich.  439.  441,  60  N. 
W.  968.  The  facta  found  show  the  separat- 
ing of  the  homestead  property,  of  the  value 
of  not  more  tban  f 1,600,  from  the  other  prop- 
erty of  the  estate,  the  Insolvency  of  the  es- 
tate, and  the  disposition  of  tbe  remainder  of 
the  estate.  They  show  that  the  homestead 
property  became  arallable  to  pay  debts.  If 
at  all,  on  January  8,  1896,  upon  tbe  remar- 
riage of  the  widow.  More  tban  seven  yeara 
elapsed  before  the  petition  for  appointment 
of  an  administrator  de  bonis  non  was  filed. 

It  Is  contended  by  counsel  for  appellant 
that  the  statute  (Comp.  Laws,  S8  9184-8137) 
"In  no  manner  changes  or  affects  the  home- 
stead when  only  of  the  valae  of  ¥1,000  and 
does  not  In  direct  terms  authorize  a  sale, 
except  when  exceeding  that  value,"  and  that 
"there  Is  no  provision  of  law  which  author- 
izes a  sale  except  during  the  administration, 
and  no  provision  for  pursuing  it  after  ad- 
ministration is  closed."  If  tbe  Import  of  this 
argument  Is  understood.  It  Is  that  such  a 
homestead — one  In  value  no  more  than  $1,600 
— cannot  t>e  sold  at  all,  If  the  statute  Is  follow- 
ed, unless  It  falls  Into  the  estate  before  the 
time  otherwise  limited  by  statute  for  clos- 
ing the  estate,  or  before  tbe  time  when  the 
estate  Is,  otherwise,  actually  closed.  Such 
a  holding  would  do  violence  to  settled  rules 
of  construction.  There  may  be  difficulties  In 
fact,  but  there  Is  no  legal  difficulty  In  sav- 
ing both  the  constitutional  homestead  for 
those  entitled  to  it,  and,  ultimately,  the  value 
of  tbe  fee  for  creditors  of  the  decedent.  The 
statute  referred  to,  enacted  In  1887,  may  be 
presumed  to  have  been  suggested  by  de- 
cisions of  this  court,  and  to  have  been  In- 
tended to  set  at  rest  tbe  questions  discussed 
In  Showers  v.  Robinson  and  In  other  of  the 
cases  cited.  We  are  not  required  to  Indicate 
rules  of  proper  procedure  in  such  cases.  In 
the  case  before  us  procedure  has  been  adopt- 
ed, tbe  effect  of  which  Is  questioned.  It  ts 
necessary  to  consider  whether,  for  any  of 
the  reasons  assigned,  the  administrator  de 
bonis  non  Is  to  be  held  precluded  from  sub- 
jecting the  particular  homestead  to  the  pay- 
ment of  debts. 

The  objections  made  are  founded  upon 
(1)  the  effect  of  the  proceedings  to  close 
the  estate,  and  (2)  upon  tbe  lapse  of  time. 
They  wiU  be  cmuldwed  together.   It  is  not 


I  entire  clear,  upon  tUs  record,  what  ^ect 
the  order  of  Febrnaiy,  1895,  waa  Intended 

I  to  have.  Before  bla  death  the  estate  of  Hr. 

I  EmmMU  had  been  In  charge  of  bis  wife  as 

,  guardian,  and  the  probate  conrt  considered 
and  attempted  to  settle.  In  one  proceeding, 
the  accounts  of  Mrs.  Bmmons  as  guardian 
and  as  administrator.  It  is  tound  that, 
when  tbe  final  account  was  allowed,  there 
were  no  assets  except  the  homestead  and 

\  the  personal  property  reported  to  be  on  band, 
and  which  was,  upon  conditions  named, 
turned  over  to  the  widow.  Tet  It  was,  tor 
some  reason,  perbaps  a  reckoning  of  the 

I  then  present  value  of  tbe  homestead,  requlr- 

:  ed  that  she  pay  to  creditors,  whose  claims 

;  had  been  allowed,  20  per  cent  of  their  sever- 
al claims.  The  statute  (Oomp.  I^aws.  { 
94(^)  provides  for  the  payment  of  a  dividend 
whoi  there  shall  not  be  assets  sufficient  to 
pay  all  of  the  debts  of  a  class.  Claims  had 
been  allowed  to  the  amount  of  $2,734.16. 
The  value  of  tbe  estate,  realised,  was  $6,118.- 
86.  Disbursements  were  allowed  to  tbe 
amount  of  $9,268.64.  Including  the  apprais- 
ed value  of  the  homestead,  the  excess  of 
dlsbnrsements,  occlusive  of  tbe  20  per  cent 
of  claims  ordered  paid,  was  $l,638.7a  Of 
this  sum  $1,200  was  allowed  as  guardian's 

I  compensation,  so  that  tbe  excess  of  actual 
disbursements  over  total  appraised  and  re- 
covered values  was  $388.78.  Add  to  this  20 
per  cent  of  claims  paid,  $643.88,  and  It  ap- 
pears that  Mrs.  Emmons  disbursed  $936.61  over 
and  above  the  value  of  the  whole  estate 
whldi  decedent  left  She  was  allowed  no 
compensation  as  administratrix,  had  no  al- 
lowances as  widow,  excepting  tbe  personal 
proper^  described  In  ber  final  account  Her 
dower  interest  was  never  admeasured.  She 
had  herself  an  allowed  demand  against  tbe 
estate  for  $005.  There  is,  therefore,  ground 
for  saying  that  the  orders  ot  February, 

I  and  October,  1896,  were  intended  as  diqMS- 
ing  finally  of  the  rights  of  creditors  In  and 
to  the  estate  upon  a  basis  coiuldered  to  be 
equitable.  Tfut  such  was  the  Intenaon  may 
be  farther  Inferred  from  the  following 
facts:  No  appeals  were  token.  When  the 
final  order  was  entered,  tbe  btHnestead  In- 
terest bad  for  aeveial  months  be«k  tnmlnat- 
ed.  The  widow  continued  to  occupy  the 
homestead  with  appellant,  ber  husband,  nntU 
ber  death  October  29.  1803.  Bitber  by  trlU 
or  by  deed  she  conv^ed  her  Intereet  In  the 
land  to  appellant  Two  of  tbe  belra  at  law 
of  B.  BI<:^way  Bmmons  have  transfored 
their  Interests  to  appellant  and  last  but 
not  least,  a  fact  not  found  nor  requested  to 
be  found  by  tbe  court  but  which  Is  shown  by 
the  undisputed  testimony,  none  of  the  credit- 
ors who  presented  claims  were  concaroed  in 
the  appointment  of  the  present  administra- 
tor. Tbe  statement  In  the  findings  ot  law: 
"That  a  satisfactory  excuse  for  the  dtiay 
exlsto  and  that  appellant  Is  estopped  fnim 
objecting  that  tbe  credltms  allowed  Us 
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wife  to  retain  possenlon  of  all  fha  land  In 
qaestloD.  There  were,  however,  no  special 
dnmnutancea  to  cause  the  delay.  The  de* 
lay  vaa  mere  leniency  on  the  part  of  credit- 
ors"—la  snpiKwed  to  be  baaed  In  part  upon 
the  asserted  duty  of  the  administratrix  to 
herself  derote  the  homestead  property  to  the 
payment  of  the  debts.  This  finding  empha- 
sises the  fact  that  the  aasertad  neglect 
duty  and  the  real  rights  of  creditors  have 
twen  all  of  the  time  known  to  the  creditors. 
The  discharge  of  the  administratrix  was  evi- 
dence to  them  ^t  further  action  on  her  part 
was  not  to  be  expected. 

It  Is  argued  for  appellee  that  the  question 
whether  this  eatato  should  be  opened  baa 
been  passed,  that  It  is  open  and  In  the  hands 
of  an  administrator,  and  that  the  specUlc 
property  not  having  been,  in  fact,  hereto- 
fore devoted  to  the  payment  of  debts,  and 
It  appearing  that  debts  remain  unpaid,  the 
i)uestioQ  of  selling,  unaffected  by  the  former 
orders,  U  the  only  question  here.  The  peti- 
tion upon  which  the  administrator  de  bonis 
non  was  appointed  Is  not  before  us.  It 
oannot,  however,  be  held  that  the  order  open- 
ing the  estate  and  appointing  a  representa- 
tive ia  conclusive  of  the  rights  of  owners 
of  property  which  at  some  time  was  part  of 
the  estate.  The  fee  of  the  particular  pro[>er- 
tj  descended — one-half  to  the  wife,  one-half 
to  the  other  heirs.  It  was  subject  to  be  set 
apart  as  a  homestead  for  the  widow,  and 
also  to  be  sold  fw  the  benefit  of  creditors. 
The  homestead  right  was  Interposed,  and  It 
ceased  before  the  estate  was  settled  and 
closed,  of  which  facta  all  those  Interested 
had  knowledge  If  the  orders  which  were 
entered,  the  estate  being  Insolvent  and  the 
orders.  In  terms,  closing  it,  were  not  con- 
clnalve  upon  the  matter  here  presented  after 
the  time  for  appeal  had  expired,  a  point  upon 
which  no  opinion  Is  expressed.  It  is  still  true 
that  a  time  must  come  In  such  cases  as  this 
when  the  heirs  and  the  public  may  safely 
deal  with  the  property.  What  Is  a  reason- 
able period  for  action  Is,  in  this  case,  a 
queatlon  to  be  answered  by  the  court  It 
Is  answered  by  saying  that  the  unexcuscd 
delay  for  more  than  six  years  must  be  held 
to  have  determined  the  rights  of  the  credit- 
ors to  enforce  their  claims. 

It  Should  be  certified  to  the  probate  court 
that  the  order  appealed  from  should  be  set 
aside,  and  the  petition  for  the  sale  of  the 
homestead  property  dismissed.  Appellant 
will  recover  costs  of  all  courts. 


HBINDHAN  et  aL  v.  OANS  et  at 
<8npreme  Court  of  Michigan.  Dec  15,  190S.) 

CoimACTB— GOHBIDKaATION—FOBBEABAITCB. 

An  Instrument  executed  by  a  lessee  for  the 
purpose  of  facilitating  the  making  of  repairs 
on  the  leased  building,  which  recited  that  the 
lessee  surrendered  Its  right  to  the  lease  to  the 
lessor  to  rsmova  peraona  In  possession  for  the 


purpose  of  removing  goods,  so  that  (ha  oon- 

tractor  to  repair  might  have  possession  after 
10  days,  gave  the  lessor  the  right  of  poeseaalon 
and  the  right  to  demand  the  immeoiate  pos- 
session, without  waiting  10  days,  and  hence  a 
delay  of  8  days  lo 'bringing  on  action  for  the 
removal  of  a  person  in  poraession  was  a  for- 
bearance, and  a  consideration  for  his  promise 
to  vacate  at  the  end  of  the  8  days  and  to  remove 
rubbish  fr<un  the  building. 

Error  to  Oircult  Oourt,  Wayne  County; 
Morse  Rohnert,  Judge. 

Action  by  Fanny  Heinemaa  and  others 
against  Leo  Oans  and  the  Western  Salvage 
Wrecking  Company.  The  case  against  the 
latter  defendant  was  discontinued,  and  plain- 
tiff obtelned  a  Judgment  against  Leo  Gana, 
and  he  brli^  error.  Afliirmed. 

Argued  before  McALYAY,  GRANT,  BLAIB, 
MONTGOMERY,  and  HOOKER,  JJ. 

Bowen,  Douglas,  WUtlng  &  Murfln,  for 
appellant  David  S.  Hetneman  (Oharlea 
Joslyn,  of  counsel),  Cor  appellees. 

MONTGOMERY,  7.  This  action  was  orig- 
inally brought  against  the  two  named  def^d- 
ants.  At  the  opening  of  the  trial  the  court 
directed  a  dlscontlnoance  of  the  case  as 
against  the  Western  Salvage  Wrecking  Com- 
pany, and  the  case  was  continued  against  de- 
fendant Leo  Qans  alon& 

The  plaintiffs  are  owners  of  a  building  in 
the  city  of  Detroit  known  as  the  "Arcade 
Building."  In  February.  1901.  the  building 
was  occiqpled  by  the  Dreskell-Jupp  Paper 
Company  as  lessee.  A  fire  occurred  In  that 
month  by  which  the  building  was  seriously 
damaged,  as  was  the  Bto<ft  of  the  Dreskell- 
JupSi  Company.  In  the  adlustment  of  the 
Dreskell-Jupp  loss  the  Insurance  companies 
took  over  the  damaged  stock  and  made  an 
agreement  with  defendant  Leo  Oans,  assum- 
ing to  act  for  Samuel  Gans,  manager  of 
Western  Salvage  Wrecking  Obmpany,  by  the 
terms  of  which  agreement  the  salvage  com- 
pany engaged  to  take  the  damaged  stock,  roi- 
ovate  and  market  It,  and  account  for  the 
proceeda.  Defendant  Leo  Gana  appears  to 
have  had  personal  charge  of  the  business. 
Instead  of  removing  the  stock  In  Its  th^  con- 
dition he  caused  machines  for  trimming  the 
paper  to  be  put  in  the  building  and  com- 
menced to  trim  the  paper  on  the  premises. 
The  plaintiffs  were  de^rous  of  repairing  the 
building  promptly,  and  the  Dreak^l-Jnpp 
Company  was  Ilkewlae  anxious  that  It  should 
be  done.  Some  Impatience  was  felt  at  the 
delay,  and  on  February  26th  a  written  sur- 
render and  authority  In  the  following  worda 
was  executed:  "For  the  purprae  of  facilitat- 
ing and  acpediUng  the  making  and  comple- 
tion of  the  necessary  repairs  In  the  premises 
and  building  known  as  48  and  SO  Lamed 
Street  West,  Detroit,  Michigan,  It  la  hereby 
agreed  and  the  said  Dreskell-Jun>  Pajfer 
Company  hereby  agrees  to  surrmder  all  Ite 
right  title,  and  power  In  and  to  Its  lease 
of  the  premises,  to  Fannie,  Solomon  B.,  and 
David  Bl  Helnwnan,  of  Detroit;  Michigan* 
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Fkva  H.  nmmaner  and  BmlUa  H.  Prltz,  of 
dndnnatl,  Obio,  heirs  and  derlBees  under 
the  laat  will  and  testament  of  Emll  S.  Heine- 
man,  deceased,  or  tbeir  agent,  to  eject  and  re- 
move parties  and  all  pertons  who  are  now 
In  possession  of  said  premises  for  the  purpose 
of  removing  a  certain  stock  of  paper  and 
ottier  things  fnun  saM  bnildU^^  and  to  put 
oat  and  eject  said  person  or  persons,  so  that 
the  contractor  to  rcipalr  and  rebuild  said 
building  may  have  possession  of  said  pron- 
laea  from  and  after  10  days  from  this  date; 
and  satd  parties  are  hereby  authorized  to 
take  all  steps  necessaiy  to  eject  and  remove 
satd  person  or  persons  from  said  premises, 
but  for  this  purpose  and  no  other.  The  said 
lease  of  said  prooiaes  to  contbive  and  be 
binding  upon  the  parties  hereto  ezc^t  as 
herrtn  provided."  FlalntilfB'  attorney  there- 
upon  wrote  the  wreckage  company  demand- 
ing that  some  arrai«em«it  slnmld  be  made 
to  ensure  the  vacation  of  tbe  premises 
promptly.  In  response  to  this  letter  defend- 
ant Leo  Gans  appeared.  And  the  testimony 
of  plaintUb'  attorney,  Mr.  HcNamara,  tends 
to  show  that  in  consideration  that  the  plain- 
tiff would  fcwbear  to  take  st^  to  secwe  pos- 
session until  Maidi  Qtii,  defendant  Gans 
agreed  to  vacate  tlie  premises  1^  that  date, 
and  to  cause  all  mbUsh  to  be  removed.  This 
was  not  don^  and  the  plaintiffs  were  put 
to  large  expense  In  having  the  rubblsb  re- 
moved. The  case  was  submitted  to  tbe  Jury 
upon  the  question  whether  the  agreement 
claimed  was  made  between  defendant  Gans 
In  his  own  name  and  the  plaintiffs,  and  up- 
on a  sufficient  consideration.  The  Jury  found 
the  affirmative  In  answv  to  a  spedal  qjam- 
tion. 

It  Is  contended  that  there  was  no  testimony 
to  show  that  defendant  Gans  promised  per- 
sonally. It  appears  by  defendant's  testimony 
that  the  wreckage  company  was  a  copartner-, 
ship,  consisting  of  blmself,  Samuel  Gans,  and 
Fred  Strause.  It  would  seem  that  the  non- 
Joinder  of  his  partners  should  have  been 
taken  advantage  of  by  plea  In  abatement 
See  Porter  v.  Leache,  56  Mich.  40,  22  N.  W. 
lOi.  As  this  iKiint  Is  not  made  In  the  brief 
we  prefer  to  rest  our  decision  upon  the  fact 
that  the  testimony  of  Mr.  McNamara  tends 
to  show  that  tbe  contract  was  made  with 
Leo  Gans  as  an  Individual. 

It  is  urged  that  no  right  of  possession  was 
given  to  plaintiffs  by  the  writing  signed  by 
Dreskell-Jupp  Company  until  after  10  days 
from  Its  date,  and  that  a  delay  of  action  on 
March  6th  was  not  forbearance.  We  do  not 
so  read  tbe  power.  The  evident  purpose  was 
to  give  an  Immediate  right  to  plaintiffs  to 
demand  and  receive  possession  In  order  to 
make  sure  that  by  tbe  expiration  of  10 
days  the  repairs  might  go  on. 

It  is  Butsested  that  plaintiffs  could  not 
have  maintained  an  action  for  the  reason 
that  tbe  written  power  was  a  mere  license. 
It  is  dear  that  tbe  purpose  ot  tbe  instru- 


ment was  to  confer  upon  plalntlflM  a  right  of 
possession,  which  was  valid  as  against  ths 
defendant  If  delinquent  The  postpononent 
of  this  ,  right  was  a  valid  omsldwatloii.  Ko 
error  is  discovered. 
jadgBunt  affirmed. 


8T0RB8  V.  GRAND  TRUNK  WESTERN 
RT.  OO. 

{Supreme  Court  of  Michigan.  Dee.  2%  190S.) 

RAILBOADB  —  AOOIDKNT  AT  ClOBSIllO  —  OOll- 

TBinUTOBT  NEOLIOBHCB. 

Where  plaintiff,  on  approaching  a  railroad 
erosalng,  saw  the  steam  from  an  oigins  and 
heard  the  wblatie,  and,  though  be  could  not 
see  tbe  trahi,  whipped  up  his  honee  to  cross, 
he  was  guilty  of  contributory  negligeuce. 

[Ed.  Note.— For  cases  in  point,  see  voL  41* 
Cent  Dig.  Railroads.  H  1026,  1080-IOS2.] 

Error  to  Circuit  Court,  Eaton  County; 
Clement  Smith,  Judge. 

Actfam  by  WllHam  Storrs  against  ttn  Grand 
Trunk  Western  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  Mnga  errw. 
Reversed. 

Argued  before  MOORED  OL  J.,  and  McAL- 

TAT,  GRANT,  BLAIR,  and  HOOKER,  JJ. 

Harrison  Geo-,  for  appellant  J.  M.  ft  J. 
Powers^  tor  appellee^ 

McALVAT,  J.  Plaintiff  brought  suit  against 
defendant  to  recover  damages  for  injuries 
to  himself  and  his  team,  v^a'gon,  and  hameaa 
by  reason  of  a  collision  between  a  constmc- 
tion  train  on  defendant's  road  and  plaintiff's 
wagon  at  a  street  crossing  in  the  dty  of 
Charlotte.  He  was  acquainted  with  this 
crossing.  About  7  o'clock  In  the  morning  of 
the  day  in  question  be  drove  from  his  bome^ 
going  to  hts  work,  and  coming  on  to  Munsm 
street  when  at  least  TO  feet  from  the  railroad 
crossing,  beard  tbe  wbtstie  of  an  approaching 
train,  looking  he  saw  the  steam  rising  ora 
tbe  embankmmt  along  defendant's  right  of 
way.  On  account  of  the  embankment  be 
could  not  see  the  oncoming  train.  He  thought 
the  engine  was  abont  80  rods  down  tbe 
track,  and  decided  to  pass  across  ahead  of  It 
He  struck  his  horses  with  the  whip  and  went 
down  to  and  ui>on  defeodantfs  track  without 
stopping  to  look  and  listen  to  discover  where 
the  train  really  was.  When  bis  horses  step- 
ped upon  the  track,  be  discovered  that  this 
engine  was  pushing  a  string  of  flat  cars 
ahead  of  it,  and  that  the  first  car  was  right 
upon  bim.  He  Jumped  to  save  himself,  and 
striking  the  frozen  ground  was  injured  Id 
one  hip.  The  wagon  was  demolished,  the 
harness  broken,  and  the  horses  Injured. 
Plaintiff  was  familiar  with  this  crossing, 
having  often  passed  over  It  He  knew  that 
defendant  was  at  work  putting  In  a  double 
track  east  of  tbe  crossing,  and  that  during 
tbe  day  construction  trains  passed  here  fre- 
quently, drawing  gravel  to  the  east  and.  In 
going  back  west,  the  empty  gravel  cars  were 
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pnabed  altead  of  tbe  engine.  He  njv  be  did 
not  «xpeet  the  graTel  train  bo  early  In  tbe 
morning.  He  ttaonght  It  waa  a  firelgbt  train 
coming  up  ttwra  On  tbe  trial  It  waa  dalmed 
tbat  the  ipeed  of  ttw  train  at  10  to  12  mUea 
an  boor  waa  contrary  to  the  proTtalons  of 
a  city  OTdlnance  regulating  the  q»eed  of 
trains  within  the  dty  limits,  and  the  conrt 
permitted  the  ordinance  to  be  Introduced 
anbject  to  exception  by  defendant  No  proofs 
were  offered  on  the  part  of  tbe  defoidant  A 
request  to  direct  a  vordict  for  d^endant  on 
acooont  of  tbe  contributory  negligence  of  tbe 
plaintiff  waa  refused.  Tbia  Is  the  error  re- 
lied vpoa  by  defendant;  wror  assigned  upon 
the  admlsaion  of  tbe  ordinance  having  been 
waived  upon  argument 

Tbe  plaintiff  testified  as  follows:  "I  heard 
sn  approaching  engine  whistle  and  looked  up 
and  saw  tbe  steam  of  tbe  engine  over  the 
bank.  The  engine  was,  I  Judge,  80  rods  away 
when  Z  first  saw  it  I  could  not  see  a  thing 
}f  any  train  of  flat  cars.  After  obserrlng 
the  mgine  tbat  distance — SO  rods  from  me — 
[  cndertook  to  cross  the  track.  I  hadn't  only 
abont  90  or  TC  feet  to  cross  tbe  track,  and 
the  Iocomi>tlve,  I  supposed,  was  drawing  a 
fr^tat  up  the  grade.  I  thought  I  had  plenty 
of  time  to  cross  the  trat^.  Whai  I  saw  the 
engine^  ot  the  steam  from  the  locomotlTe,  I 
thought  I  bad  plenty  of  time  to  cross  the 
track,  and  whipped  my  horses.  The;  started 
on  a  trot  trotted  right  down  on  the  track 
before  erer  I  see  a  thing.  Just  as  they  got 
right  onto  the  track,  so  far  tbat  I  couldn't 
stop,  that  train  backed  right  down  from  be- 
hind tbe  bank  to  my  left  I  couldn't  see  it 
until  after  I  was  right  on  the  track.  I  don't 
think  the  rear  of  the  rear  flat  car  waa  over 
half  of  the  length  of  the  car  from  me  when 
I  first  could  see  It  I  threw  off  the  lines  and 
Jumped.  I  thought  that  was  my  only  sal- 
vation." On  cross-examination  he  said:  "It 
was  a  cloudy  morning,  about  7  o'clock  Stand- 
ard time  I  drore  east  on  Amity  street  until 
I  came  out  on  Oochran  avenue  and  crossed 
It  to  Mmuson  street  and  then  tried  to  cross 
the  railroad.  Besides  tbe  embankment  there 
were  some  trees  and  houses— apple  trees,  for 
one  thing.  That  was  some  40  rods  east  of 
the  d^t  Q.  Did  yon  listen  for  any  train  T 
A.  I  didn't  have  to  listen.  I  beard  the  train 
whistle  I  had  not  been  accustomed  to  cross* 
lag  tiiere  so  often  as  at  several  othae  places. 
I  have  crossed  there  several  times.  At  tbat 
time  the  company  was  double  traddng  tbe 
railway  KHnewbere  along  down  ibere — not 
right  thCTe  I  don't  know  bow  far  east  of 
tbem  I  bad  been  teaming  right  along  around 
tbe  town;  I  hadnt  been  so  very  much  In  the 
nortb  part  ot  town.  Q.  Yon  knew  theor  were 
nmnli%  granl  trains  or  oonstmctlrai  tratau 
right  along?  A.  I  have  seen  than  go  through 
here;  yes,  sir.  Q.  Tou  knew  It  was  necessary 
for  tSuem  to  ran  ba<ft  when  they  run  down 
with  a  load—  A.  (interrupting).  I  didn't 
know  anything  about  It  I  have  seat  than 


ran  baA  and  I  have  aeeo  Ibem  ran  ahmL 
Q.  Ton  have  asm  tbem  bai^  iq>t  A.  Tea, 
sir.  Q.  Tou  know  they  wen  accustomed  do- 
ing tbat— going  ont  and  onloading  and  then 
backing  up?  A.  If  seems  liny  was;  yea.  Q. 
Tou  knew  all  abont  tbat?  A.  I  have  seen 
than,  I  said.  <^  Tou  knew  Ibey  were  rui- 
ning back  and  forth?  A,  Of  course  they  were 
there.  Q.  Tliat  tb^  were  drawing  grsTel 
throu^  town?  A.  Th^  bad  to  run  back- 
wards and  forth.  Q.  There  was  no  place 
where  th^  pot  an  oiglne  ahead  of  it— where 
they  run  down  and  unloaded — you  knew 
tbat?  A.  I  didn't  know  anything  about  It 
for  I  hadn't  been  on  the  road.  They  bad  to 
run  backwards  and  forth.  Q.  Tou  didn't  stop 
before  you  went  to  cross  the  road?  A.  I 
didn't  have  to.  I  saw  the  train — ^was  watch- 
ing It;  I  saw  the  locomotive  and  was  watch- 
ing it  I  couldn't  see  the  cars  behind  the 
locomotive  because  of  tbe  bank.  I  saw  ttie 
steam  of  the  locomotive — not  the  locomotive 
Itself  at- first  When  I  heard  the  whistle,  I 
looked  up  tbat  way.  I  could  see  the  steam. 
I  couldn't  see  anything  else.  I  supposed  it 
was  a  freight  coming.  I  know  right  where 
it  was.  I  heard  It  whistle.  My  team  was 
on  a  walk  wh^  I  first  beard  it  bnt  I  picked 
up  my  whip,  bit  tbem.  and  they  started  on 
a  trot  I  knew  the  train  was  coming  west  by 
tbe  steam.  Q.  You  knew  the  road  was  con- 
structing Its  road  there  at  ttiat  time,  you 
knew  the  company  was  constructing  the  new 
road  there?  A.  Yea,  sir.  Q.  Yes;  double- 
tracking  Its  road?  A  I  couldn't  help  but 
Q.  They  had  t)een  constructing  right  along 
there,  had  they  not?  A.  No,  sir;  not  that  I 
ever  noticed.  Q.  You  knew  they  were  gravel- 
ing the  road  there?  A.  Not  tiien  they  were 
not  Q.  Hadn't  you  seen  those  loads  of  grav- 
el go  through  here?  A.  Yes;  bnt  I  don't 
know  where  tbe  train  went  Q.  And  turned 
back  empty?  A  Yes.  Q.  And  you  knew 
every  time  they  run  back  after  drawing  a 
load  of  dirt  they  run  back  wttb  fiat  cars 
ahead  of  the  engine?  A.  I  have  seen  them 
run  back  that  way.  Q.  You  knew  that  was 
the  way  they  did;  you  saw  tbem  unload  tbe 
gravel  down  there?  A  No,  sir;  I  did  not  I 
had  seen  train  loads  of  gravel  go  through 
here  and  return  empty.  I  have  seen  th^ 
run  back  with  tbe  flat  cars  ahead  of  tiie 
engine  I  saw  than  going  bade  and  forttL 
I  did  not  anticipate  at  tbat  time  tiiat  they 
might  be  running  bade,  because  It  was  early 
In  tbe  mwnlng.  I  didn't  see  any  gravel  train. 
I  didn't  think  there  was  any.  I  thought  It 
was  a  freight  train  ctnnlng  up  there  It  was 
so  far  off,  I  didn't  think  that  I  had  to  In- 
vestigate It  Q.  Didn't  any  one  alarm  yon 
t>efore  yon  wait  on  tlie  tni&T  A.  No;  not 
that  I  heard.  Q.  Ton  can't  see  on  the  road? 
A.  Not  until  you  get  on  the  track.  I  was 
sitting  on  tbe  wagon  seat  I  watdied  for  the 
engine,  supposing  It  was  a  frelgbt  train.  I 
looked  for  tbe  train.  I  coaldnt  aee  anything 
bnt  the  engine  until  I  drove  right  on  tbe 
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track;  I  saw  the  steam  of  tt  I  looked  (or  it; 
fras  looking  right  at  It,  right  that  way.  Q. 
When  yon  got  up  In  20  feet  of  the  track,  did 
jou  look  for  the  engine  T  A.  I  cooldn't  look 
for  the  oaglne  In  20  feet  of  the  track  becanae 
tills  boose  stands  there  tliat  hides  the  whole 
of  It  Ton  can't  see  when  that  was  20  feet 
firom  the  trade.  It  Is  not  tme  that  yon  can 
see  down  the  track  when  20  feet  away  from 
the  track.  I  don't  know  how  far  that  boose 
stands  back  from  the  track.  Q.  If  the  house 
stood  thetet  bow  did  yoo  happen  to  see  the 
Bteam  of  the  engine?  A.  I  saw  the  steam 
of  the  engine  before  I  come  op  to  the  hoose; 
that  la,  before  the  boose  come  In  range  of  me. 
I  beard  the  engine  whistle  and  saw  the  steam 
of  It  coming  up  there,  just  when  I  turned 
from  Cochran  avenue  Into  Mnnson  street 
There  Is  one  honse  on  the  north  side  of 
Mnnson  street  between  Cochran  avenue  and 
the  railroad.  Cochran  avenue  Is  probably 
60  or  70  feet  from  the  track.  I  measured  It 
once.  Q.  When  was  It  you  strudc  your  team 
and  put  them  on  a  trot?  A.  Just  as  I  heard 
the  whistle.  I  had  Just  turned  my  team 
In  on  Munson  street  I  made  up  my  mind 
that  I  had  plenty  of  time  to  cross  the  track 
before  the  engine  got  there.  I  heard  no  one 
trying  to  alarm  me — to  stop  me.  I  did  not 
listen  for  any  one.  The  ground  was  frozen 
and  my  wagon  making  a  noise.  I  looked 
all  around  and  didn't  see  anybody.  I  did 
not  stop,  I  drove  right  along,  because  I 
supposed  I  had  plenty  of  time.  When  I  kept 
my  eye  on  the  engine,  I  supposed  I  had  plenty 
of  time  to  cross  the  track.  The  house  hid 
my  view  when  I  got  against  the  house.  I 
saw  the  smoke  before  I  reached  the  house, 
and  heard  the  whistle  before  I  reached  the 
botne.  Q.  Did  you  see  anybody  on  the  train 
that  day?  A.  I  did,  sir.  I  was  looking  all 
the  time  at  the  steam  of  the  engine;  I  couldn't 
see  any  cars  from  where  I  was.  I  was 
watching  It  my  horses  on  a  trot.  I  heard 
nobody  trying  to  stop  me,  and  I  saw  nobody 
trying  to  stop  me  from  going  on  the  track ;  I 
saw  nobody,  and  I  heard  nobody  holler.  I 
was  watching  the  engine  because  I  didn't 
want  It  to  run  onto  me.  I  was  watching  to 
see  how  dose  they  were  coming  to  me  before 
I  got  to  the  track.  Q.  Didn't  you  know  that 
It  would  be  possible  for  them  to  run  a 
gravel  train  back  there?  A.  I  didn't  think 
anything  about  a  gravel  train.  I  didn't 
suppose  it  was  necessary  for  a  man  to  see  a 
train  coming  for  80  or  100  rods  to  stop  and 
look  very  much.  I  knew  that  at  that  place 
they  were  double  tracking  It  I  looked  all 
around  on  account  of  the  double  track.  I  look- 
ed around  to  see  If  there  was  a  train  coming 
from  the  other  way.  I  didn't  see  nothing. 
My  horses  was  on  a  slow  trot  The  Court: 
I  do  not  understand  there  was  a  train  coming 
from  the  other  way.  The  Witness:  Xo,  sir; 
there  was  not  I  was  looking  to  see  If  there 
was." 

PUintifl  beard  the  whistle.   He  saw  the 


steam  from  the  engine  all  the  time  he  was 
approaching  the  tradL  He  was  familiar 
with  the  place.  His  view  of  the  train  was 

obstructied  by  the  embankment  He  did  not 
stop  and  listen ;  but  thinking  the  engine  was 
far  oionch  nwaj,  he  wbiiqped  his  hanea 
to  hurry  acrosa.  PlalntUf  was  not  pnt  in 
a  place  of  danger  by  defendant  He  bad 
absolute  control  of  his  own  movements.  Ap- 
proacmng  the  track  after  be  heard  the 
whistle  and  saw  and  continued  to  see  the 
smoke,  at  a  place  where  the  train  could  not 
be  seen,  his  testimony  shows  be  did  not  take 
the  slightest  precaution  to  protect  himself 
from  the  Injuries  be  reoelred.  He  was  goil^ 
of  contributory  n^Ugence.  Shnfelt  r.  Rail- 
way Co.,  96  Mich.  327.  65  N.  W.  1018.  In 
this  case  it  was  held:  *rrhe8e  trains  must 
nm  by  cote,  by  embankmttits,  by  trees,  and 
other  things.  He  who  does  not  choose  to 
stop  and  listen  wbwe  he  cannot  see  most 
suffer  the  consequences  of  bis  own  negli- 
gence." Also  see  Brlnkor  v.  Railway  Co., 
121  Mich.  288,  80  N.  W.  28.  Plaintiff's  knowl- 
edge of  the  approaching  train  was  a  warning 
to  him  of  the  possible  danger,  and  he  had  no 
right  to  make  the  attempt  to  cross  the  trai^ 
ahead  of  the  oncoming  train  without  exer- 
cising the  ordinary  precantkms  for  his  own 
safety.  Graf  v.  Railway  Co.,  94  MldL  S79. 
54  N.  W.  888;  Korrady  v.  Lake  Shore  Ry. 
Co.,  131  Ind.  264,  29  N.  B.  1069;  Railroad 
Go.  V.  Houston,  99n.  S.702,24L.Bd.S42. 
Plaintiff  knew  that  the  train  was  upon  this 
road  and  coming  toward  this  crossing.  The 
fact  that  be  thought  It  was  a  freight  train, 
and  did  not  expect  the  coostructlcm  train 
BO  early  in  the  day,  did  not  relieve  him  from 
stopping,  as  be  had  ample  opportunity  to  do, 
for  the  purpose  of  ascertaining  the  actnal 
situation  confronting  him,  before  he  at- 
tempted to  cross.  Boutell  v.  Railway  Co., 
133  Mich.  486,  96  N.  W.  568;  Brii^er  v. 
Railway  Ca,  121  Mich.  283,  80  N.  W.  28. 

There  Is  no  dispute  In  the  case  as  to  what 
the  plalntifT  saw  and  what  he  did  Just  before 
and  at  the  time  of  the  accident  The  dispute 
in  the  testimony  as  to  where  the  lookout  man 
stood  on  the  rear  of  the  backing  train  Is, 
th^efore,  not  material,  as  the  case  la  deter- 
mined upon  the  question  of  the  plalntUTs 
contributory  n^ligence.  Plaintiff  knew  a 
train  was  approaching.  He  knew  that  the 
construction  train  sometimes  backed  over 
that  crossing  In  going  west  He  says  he 
thought  this  was  a  freight  train.  He  could 
not  see  this  train  on  account  of  the  embank- 
ment He  had  knowledge  of  its  approach, 
and  needed  no  other  warning.  There  is  not 
in  the  evidence  the  slightest  indication  that 
be  observed  any  precaution  whatever.  Haas 
V.  Railroad  Co.,  47  Mich.  401,  11  N.  W.  216; 
Lake  Shore,  etc..  R.  R.  Co.  v.  Miller,  23 
Mich.  274.  The  court  should  have  Instmeted 
a  verdict  for  defendant  as  requested. 

Tbe  Judgment  Is  rerwsed,  and  a  naw  trlsL 
ordered. 
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BIOE8  T.  STBEZ^ 
OSvpnme  Ooart  of  MkUgUL  Dee.  IS,  1906.) 

L  A88IONKBHT  —  CAUSES    OT    ACTION  FOB 
TOBT. 

Coder  Ses8.  LawB  1897,  p.  200,  Act  No. 
195,  providinc  that  an  action  of  aBsnmpsit  may 
be  bronght  for  injuries  produced  by  fraudulent 
representations  in  place  of  an  action  on  the  case 
.  for  fraud  and  deceit,  that  the  cause  of  action 
shall  survire,  and  covering  cases  where  an  in- 
jury has  been  or  shall  be  produced,  an  assignee 
of  a  state  bank,  sacceedins  a  national  bank, 
under  Comp.  Laws  1897.  S  6106,  may  maintain 
an  action  for  damages  alleged  to  have  been  sus- 
tained by  his  assignor  In  consequence  of  defend- 
ant's fraudulent  conduct  as  director  of  Iti  pred- 
ecessor. 

[Ed.  Notcu — ^For  cases  in  point,  ste  toI.  4, 
Coit.  Dig.  Assignmsnt^  I  46.] 

2.  Fbauob,  STATun  or— Fbatjdulent  Rep- 

BEBBRTATIOMS. 

An  assignee  of  a  bank,  alleging  that  defend- 
ant, as  director,  knowing  that  certain  notes  be- 
longing to  his  father  were  not  collectible  and 
that  the  makers  were  not  financially  responsible, 
represented  that  they  were  good,  and  toe  bank, 
relying  on  such  repreeentatioos,  discounted  the 
notes  for  such  father,  cannot  recover  without 
evidence  that  the  fraudulent  representations 
were  in  writing. 

8.  Bahkb  ard  BAHKXita— Lubilitt  as  Di* 

BECTOB. 

Where  a  bank  director  was  not  acting  as  a 
director  In  obtaioiog  discount  of  certain  notes 
belonglne  to  bis  father  by  the  bank,  he  cannot 
be  held  liable  because  he  lodnced  or  permitted 
the  baok  to  extend  credit  to  his  father  in  excess 
of  the  legal  limit  fixed  by  the  national  banking 
law  (Rev.  St.  U.  S.  <  ^200  [U.  S.  Oomp.  St. 
1901,  p.  3494]). 

Srror  to  Circuit  Court,  Clinton  County; 
George  P.  Stone,  Judge. 

Action  by  John  C.  Hicks  against  George  A. 
Steel.  From  a  judgment  for  defaidant,  plaln- 
tlir  brings  error.  Affirmed. 

Argued  before  McALVAT,  GRANT,  BLAIR, 
MONTGOMERY,  and  HOOKER,  JJ. 

William  A.  Norton  and  John  C.  DooUng, 
for  appellant  H.  E.  ft  B.  L.  Walhrldge,  tor 
appellee. 

BLAIR.  J.  naintlCE,  aa  anlgnee  oC  ttie 
Gratiot  County  State  Bai^,  brought  this  ac- 
tion against  the  defoidant  In  the  circuit 
conrt  for  the  county  of  OUaton  to  recover 
damageB  allied  to  have  beat  sustained  his 
assignor  In  consequence  of  certain  fraudulent 
representations  of  defendant,  and  a  rlolatton 
of  his  duty  as  a  director  of  Its  iffedecessw, 
tbe  First  National  Bank  of  Bt  Louis,  Mich. 
The  declaration  alleges.  In  twlef,  that  at  the 
time  of  presenting  certain  notes  payable  to 
Robert  M.  Steel  for  discount  «id  renewal  for 
hla  benefit  the  defmdant,  being  a  director  of 
the  baxft,  fraudulently  represented  tbe  notes 
and  the  makers  and  IndOTsers  thereof  to  be 
good  and  collectible,  and  that  in  violation  of 
bis  duty  as  a  director  of  the  bank,  he  pro- 
cured and  permitted  tbe  bank  to  extend 
credit  to  said  Robert  M.  Steel  In  excess  of  the 
limit  fixed  by  section  5200  of  the  national 
banking  law  [U.  S.  Comp.  St  1901,  p.  3494]. 
The  trial  court  directed  a  Terdlct  for  the 


defendant  up<ai  tbe  grounda,  In  brief :  *^rBt, 
a  right  of  action  for  damages  for  a  naked 
fraud  Is  not  assignable ;  second,  the  plaintiff 
can  only  recover  upon  such  issues  as  be  al- 
leges In  hla  declaration ;  third,  the  jdaintiff, 
OB  an  oflBcer  of  a  bank,  may  deal  with  his 
bank  in  the  same  manner  as  any  other  pa- 
tron, providing  be  does  not  In  the  transaction 
attempt  to  rqiresent  or  act  ft>r  the  bank; 
fourth,  no  person  can  be  held  liable  for  r^re- 
sentatton  as  to  ttie  credit  or  financial  stand- 
ing of  another  penoa,  unless  such  represen- 
tations are  In  wrlUiv,  signed  by  the  person 
Bought  to  be  charged  thereby."  Plaintlit 
brings  the  rectffd  to  this  court  for  review 
uptm  writ  of  error. 

First  We  think  the  court  was  In  Mxor  in 
holding  that  tbe  cauae  ot  action  In  this  case 
was  not  assignable.  The  First  National 
Bank  of  St  I<ouis  was  organized  In  1884  and 
conthined  its  business  down  to  July  6,  1897, 
when  it  was  succeeded  by  the  Oratiot  Counly 
State  Bank,  In  accordance  with  the  jnrovlslons 
of  section  6106,  Comp.  Laws  1897.  XJnOer 
such  circumstances  the  state  bank  was  sub- 
stantially the  same  corporation  as  the  nation- 
al bank.  Invested  with  all  its  property  and 
possessed  of  all  its  rights  of  action.  First 
Commercial  Bank  v.  Talber^  108  Mi^  62S, 
61  N.  W.  888,  80  Am.  St  885;  Bank  v. 
Phelps,  97  N.  T.  44, 49  Am.  Bep.  618.  Act  Na 
196,  p.  260,  of  the  Session  Laws  ot  1897,  t»ok 
effect  August  29,  1897,  and  provides  that  an 
actltm  of  assumpsit  may  be  brought  for  In- 
juries ivoduced  frauduloit  representations 
or  conduct  hi  place  of  an  action  on  the  case 
for  fraud  or  deceit  and  that  a  promise  shall 
be  Implied  to  pay  all  such  damages  as  arise 
from  BXKih  fraud  or  deceit  The  second  sec- 
tion of  the  act  provides  that  the  cause  of  ac- 
tion shall  survive.  Tbe  act  hi  terms,  pro- 
vides for  cases  whore  "an  injury  has  beu,** 
as  well  as  to  cases  where  an  Injury  "Bhall 
be  produced,"  and,  as  we  have  heretofore 
held,  related  to  causes  of  action  In  existence 
at  the  time  It  took  effect  Bank  v.  Steele 
(MlCh.)  99  N.  W.  786.  The  state  bank  had. 
ak  successor  of  the  national  bank,  a  right  to 
bring  an  action  for  fraud  and  deceit  against 
defendant  at  the  time  the  act  took  effect  and 
immediately  thereafter  It  bad  tbe  right  at 
its  option,  to  bring  an  action  of  assumpsit 
As  the  act  provided  for  tbe  survival  of  the 
cause  of  action,  it  could  be  assigned. 

Second.  The  trial  court  construed  the  dec- 
laration as  cba^ng  that  the  defendant  pre- 
sented to  the  national  bonk,  of  which  he  and 
bis  fathOT,  Robert  M.  Steel,  were  directors, 
five  promissory  notes,  which  were  the  prop- 
erty of  his  father,  for  discount  and  that  de- 
fendant knowing  that  the  notes  were  not 
collectible  and  the  makers  and  ludorsers 
ttuanot  financially  Irresponsible,  fraudulently 
represented  that  the  notes  were  good  and  the 
makers  and  Indorsers  thereof  financially  re- 
sponsible, relying  upon  which  r^resentlons 
tbe  bank  discounted  the  notes  for  the  benefit 
of  Robert  M.  Steel  and  accepted  renewalB 
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th»eof.  Tbe  court  fnrttaer  held  that  there 
was  DO  evidence  of  an;  fraudulent  r^aresen- 
.tatlons  In  wilting,  as  required  by  the  stat- 
ute of  frauds,  and  tlierefore  plalntlfC  could 
not  record  th»«for,  u  beld  by  tiiis  court 
In  Bank  v.  Steel.  185  Mich.  166,  97  N.  W.  704. 
Plaintiff's  counsel  concede  ttiat  "the  declara- 
tion as  to  all  but  the  Mt  Fleaaant  Lumber  & 
Manufacturing  Company  note  proceeds  upon 
the  tbeoTj  that  the  notes  were  tike  property  of 
Bobort  M.  Steel,  and  were  not  the  property 
of  George  A.  Steel":  but  they  Insist  that  the 
declaration  charges  that  the  property  in 
that  note  was  in  George  A.  Steel,  and  that  as 
to  such  note  oral  representations  w««  Eniffl- 
cleat.  We  find  no  such  distinction  made  in 
the  declaration,  and  think  the  trial  judge  was 
correct  in  bia  construction  of  it  We  are  al- 
so of  opinion  that  the  trial  Judge  correctly 
held  that  there  was  no  evidence  of  any  writ- 
ten representation  upon  which  a  verdict 
would  be  Justified  under  the  declaraticHL 
The  essence  of  the  allegations  in  the  declara- 
tion was  that  the  fraudulent  misrepresenta- 
tions were  made  with  reference  to  the  iden- 
tical notes  and  the  renewals  thereof  at  the 
serwal  times  when  they  were  discounted  by 
the  bank  or  renewed,  and  there  was  no  writ- 
ten evidence  of  such  misrepresentations  sign- 
ed by  defraidant  given  in  evidence  or  offered 
In  evidence. 

Third.  Testimony  was  Introduced  by  plain- 
tiff tending  to  show  that  defendant  made 
false  representations  as  to  the  notes  to  his 
fellow  directors  at  meetings  of  the  board 
held  on  October  23.  1895,  and  January  17, 
1896,  when  It  is  claimed  that  he  was  acting 
as  a  member  of  the  board.  On  the  contrary, 
defendant  contends  that  the  undisputed  tes- 
timony dlscloees  that  he  was  not  at  such 
times  acting  as  a  director  with  reference  to 
the  paper  involved  In  this  suit,  but  as  the 
agent  and  representative  of  his  father  deal- 
ing with  the  bank,  and  this  was  the  view 
taken  by  the  trial  Judge.  We  have  care- 
fully considered  the  testimony  contained  in 
the  record,  as  well  as  that  excluded  by  the 
court  upon  this  subject,  and  have  come  to 
the  same  conclusion  as  that  reached  by  the 
circuit  judge.  Our  conclusion  that  the  de- 
fendant was  not  acting  as  a  director  In  ob- 
taining the  discount  and  renewals  of  the 
various  notes  disposes  of  the  contention  that 
defendant  was  liable  because  he  induced  or 
permitted  the  bank  to  extend  credit  to  Robert 
M.  Steel  In  excess  of  the  legal  limit  fixed 
by  section  5200  of  the  national  banking  law 
[U.  S.  Comp.  St  1901,  p.  3494].  The  declara- 
tion is  framed  upon  the  theory  of  the  viola- 
tion by  defendant  of  his  duty  as  a  director. 
So  far  as  this  question  is  concerned,  Mr. 
Chief  Justice  Fuller,  In  his  oi^nion  In  Briggs 
V.  Spauldlng,  141  U.  S.  132,  146.  11  Sup.  Ct 
924,  929,  85  L.  Ed.  662,  quotes  with  approval 
section  556  of  Morawetz  on  Corporations  aa 
follows:  "The  liability  of  directors  for  dam- 
age caused  by  acta  expressly  prohibited  by 
tbe'company*B  charter  or  act  of  Incorporation 
!■  not  crentid  by  force  ot  the  statutory  ^o- 


hlbltlon.  The  performance  of  acta  wtalcdt  are 
Illegal  or  prohibited  by  law  may  subject  the 
corporatlffli  to  a  forfeiture  of  Ita  fraiudilBes 
and  the  directors  to  criminal  llabllitr ;  but 
this  would  not  render  them  dvllly  liable  for 
damages.  The  liability  of  directors  to  the 
corporation  for  damages  caused  by  unau- 
thorised acts  rests  upon  the  common-law  rule 
which  renders  every  agent  liable  who  rio- 
lates  his  authority,  to  the  damage  of  bis 
principal.  A  statutory  pnAlbltlon  is  materi- 
al undo*  these  circumatancea  merely  as  indi- 
cating an  eiprees  restriction  placed  upon  the 
powers  delegated  to  the  directors  when  the 
corporation  waa  fwrned." 

The  declaration  alleging  a  violation  of 
defendant's  authority  as  svdi  agent,  to  the 
damage  of  his  principal,  it  was  essential  to 
a  recovery  that  he  should  show  such  ag«icy. 
This  he  failed  to  do.  We  do  not  Intend  to 
Intimate  that  under  a  broader  declaration  a 
cause  of  action  might  not  be  established  by 
the  facts  disclosed  by  this  record.  We  have 
considered  the  assignments  of  error  not  here- 
in discussed,  and  find  no  errors  committed 
by  the  frtal  court 

Tbe  Judgment  is  affirmed. 


TBAVBBSB  BEACH  ASS'N  T.  ELM- 
WOOD  TP, 
(Supreme  Court  of  Michigan.   Dec.  1^  lOOS.) 

Taxatiom— Absebshert— CoBBBcnoN. 

Comp.  Laws,  {  8851,  provides  for  a  board 
of  review  of  tax  assessments.  Secdon  3853  pro- 
vides that  the  board  shall,  at  the  request  of  any 
person  whose  property  is  aeseesed,  or  of  bis 
ag«nt,  correct  the  assesament  Section  3899 
provides  that  a  tax  may  be  beld  Illegal  where 
It  appears  that  the  supervisors  or  board  of  re- 
view In  making  an  assessment  or  apportionment 
of  a  tax  acted  frandulentl;.  Held  that  where 
the  board  of  review  beld  regular  aeBaiona  as 
required  by  the  statute,  a  person  who  neither 
appeared  personally  nor  by  an  agent  to  object 
to  the  assessment  roll  made  by  the  superviaots 
cannot  appeal  to  the  courts  f<»r  redress. 

Error  to  Circuit  Court,  I«eelanan  County; 
Frederlcfe  W.  Mayne,  Judges 

Action  by  IVaverse  Beadi  Aaaodatlon 
against  the  townahlp  of  Elmwood.  Fnm  a 
judgment  in  favor  of  the  defoidant,  plaintiff 
brings  wror.  AtDrmed. 

Argued  before  HOOBBl,  C  3^  and  Uc- 
ALYAT,  MONTGOMEBT.  OSTBAMDEB, 
and  HOOKBB.  JJ. 

Dwight  D.  Boot,  for  appellant  Fatchln  & 
Crotser  (A.  V.  Bunting,  of  counsel),  for  ap- 
pellee. 

MONTGOMERY.  J.  This  action  was 
brought  to  recover  taxes  paid  under  protest 
In  one  respect  the  case  is  similar  to  the  case 
of  the  same  title  decided  at  thia  term.  105 
N.  W.  30.  In  this  case,  as  in  that  it  appears 
that  the  board  of  review  of  the  township  held 
regular  sees  Ions  as  required  by  the  statute, 
and  that  no  one  api>eared  <»i  behalf  of  the 
plaintiff  to  object  to  tbe  wsawnrmont  roll  aa 
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made  by  the  aaperrlBor.   This  fact  miut  be 
held  decisive  against  tlie  platDttfTs  claim. 

There  Is  no  contention  but  that  the  plain- 
ttOF's  property  was  subject  to  assessment  In 
•  the  defendant  township.  The  sole  complaint 
is  that  the  assessment  ot  the  supervisor  was 
relatively  so  unequal  as  compared  with  the 
assessment  of  other  property  In  the  township 
as  to  Indicate  fraud  on  the  part  of  the  super- 
visor. Section  3851  of  the  Compiled  Laws 
provides  for  a  board  of  review.  Section  3853 
provides  that  the  board  shall,  at  the  request 
of  any  person  whose  property  Is  assessed  or 
of  his  agent,  and  on  sufiQcleot  cause  being 
shown,  correct  the  assessment  as  to  such 
property  In  snch  manner  as  In  their  Judgment 
will  make  the  valuation  thereof  relatively 
Just  and  equal.  It  Is  clear  that  this  board  is 
the  constituted  tribunal  for  the  correction  of 
the  Injustice  alleged  by  plaintiff.  We  have 
reiMatedly  held  that  the  taxpayer  who  Is 
subject  to  the  board's  jurisdiction  and  who 
falls  to  make  his  appeal  to  that  tribunal 
cannot  later  appeal  to  the  courts  for  redress. 
Township  of  Caledonia  v.  Rose,  94  Mich.  216, 
53  N.  W.  927;  Hinds  v.  Township  of  Belvi- 
dere,  107  Mich.  664,  65  N.  W.  544. 

Section  S899  of  the  Compiled  Laws,  provid- 
ing thst  a  tax  may  be  held  Illegal  wmre  It  ap- 
pears "that  the  supervisor  or  board  of  review 
In  assessing  a  person  or  property  for  taxation, 
or  In  the  apportionment  of  the  tax  to  the 
person  or  property  in  question,  acted  fraudu- 
lently," should  be  construed  with  reference 
to  and  In  connection  with  section  8853.  It 
cannot  be  held  that  it  was  Intended  to  permit 
the  taxpayer  to  Ignore  the  tribunal  especially 
established  for  the  very  purpose  of  enabling  ; 
him  and  others  similarly  situated  to  have  a 
correction  of  Inequalities.  Fdt  fraud  in  the 
board  of  review,  or  for  subsequent  fraud  of 
the  supervisors,  section  8809  affords  a  remedy, 
but  for  antecedent  Traud  of  the  supervisor  the 
remedy  Is  by  appeal  to  the  bo.ird  of  review,  i 
The  provisions  of  section  3899  above  quoted  ! 
have  been  a  part  of  the  tax  law  sines  1882.  ! 
See  Acts  1882,  p.  38.  No.  9,  of  1882,  {  85. 
Pnb.  Acts  1885,  p.  202.  No.  ,153,  S  90.  The 
cases  above  cited  are  therefore  decisive. 

The  Judgment  for  defendant  Is  affirmed. 


KIBBY  V.  MICHIGAN  CENT.  R.  CO. 
(Supreme  Coort  of  Michigan.   Dec.  16,  190S.) 

1.  Cabbiebs — InjuBiEs  TO  Fbeioht  —  Con- 
NBCTiRo  Roads— LniiTATiON  or  Liabilitt. 
A  carrier  may  stipalate  for  immnnltj  from 
Toponsibility  (or  damages  resulting  on  connect- 
ing roads  after  his  discharge  of  bis  fall  du^ 
of  deliveriog  them  to  another  road. 

[Ed.  Note. — For  eases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  H  817,  Sm] 

Z  Sai&— Failttbb  to  PtmniSH  Suitablb  Cab 

— LlABltTTT. 

Defendant  railroad  contracted  to  transport 
a  car  load  of  potatoes  for  plaintiff,  the  csr  to 
be  sent  over  defendant's  road  to  a  certain  point, 
and  thence  forwarded  over  connecting  roads. 
The  shipping  order  provided  that  no  eijnriar 
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should  be  liable  (or  loss  or  damage  not  occur- 
ring on  Its  own  road  or  its  portion  of  the  through 
route,  nor  after  the  property  was  ready  for  de- 
liven  to  the  next  carrier.  After  the  car  was 
tansferred  to  a  connecting  road  the  potatoiM 
were  injured  by  rain,  by  reason  of  the  dafectlve 
condition  of  the  car  roof.  Held,  that  defendant 
waa  not  absolved  from  liability  by  the  shipping 
order^  as  by  its  contract  It  was  bound  to  furnish 
a  suitable  car  for  the  entire  trip  and  deliver 
the  car  and  cargo  to  the  connecting  line  in  good 
fM>ndItion. 

Error  to  Circuit  Court,  Ingham  County; 
Howard  Wlest  Judge. 

Action  by  Myron  T.  Klbby  against  the 
Michigan  Coitral  Railroad  Company.  Judg- 
ment for  plalntur,  and  defendant  brings  er- 
ror. Affirmed. 

Argued  before  MOORB,  C  J.,  and  McAL- 
TAT,  GRANT,  BLAIR,  and  HOOKER,  JJ. 

Clarence  D.  Clark,  for  appellant  Thomas, 
CnmmJns  &  Nichols,  for  appellea 

HOOKER,  J.  On  November  4,  1902,  the 
plaintiff  shipped  from  Lansing,  Mich.,  to 
the  state  of  Georgia,  a  car  load  of  potatoes. 
In  a  car  furnished  by  defendant  for  the  trip. 
It  was  agreed  that  plaintiff  should  go  In 
the  car  to  keep  fire,  If  necessary,  to  prevent 
the  potatoes  from  freezing.  It  was  stlpalated 
that  the  car  should  be  sent  to  Jackson,  over 
defendant's  road,  and  It  was  to  be  forwarded 
from  there  over  connecting  roads  agreed 
upon.  A  shipping  order  was  signed  by  plain- 
tiff, which  by  Its  terms  provided  that  "it 
Is  mutually  agreed,  as  to  each  carrier  of  all 
or  any  of  said  property  over  all  or  any  por- 
tion of  said  route  to  destination,  and  as  to 
each  party  at  any  time  Interested  in  all  or 
any  of  said  property,  that  every  sorlce  to 
be  performed  hereunder  shall  be  subject 
to  all  the  conditions,  whetha-  printed  or  writ- 
ten, herein  contained,  both  on  the  face  and 
the  back  hereof,  and  which  are  hereby  agreed 
to  by  the  shipper  and  by  him  accepted  for 
himself  and  his  assigns  as  just  and  reason- 
able." -The  following  were  among  the  condi- 
tions referred  to:  "(1)  No  carrier  or  party 
in  possession  of  all  or  any  of  the  property 
herein  described  shall  be  liable  for  any  loss 
thereof  or  damage  thereto  by  causes  beyond 
its  control;  or  by  floods  or  by  fire  from  any 
cause  or  wheresoever  occurring ;  or  by  riots, 
strikes,  or  stoppages  of  labor ;  or  by  leakage, 
breakage,  chafing,  loss  in  weight,  changes 
In  weather,  heat,  frost,  wet  or  decay;  or 
from  any  cause  If  It  be  necessary  or  Is 
usual  to  carry  such  property  upon  open 
cars.  *  •  *  (3)  No  carrier  shall  be  liable 
for  loss  or  damage  not  occurring  on  Its  own 
road  or  Its  [>ortIon  of  the  through  route, 
nor  after  said  property  is  ready  for  dellvwy 
to  the  next  carrier  or  to  consignee."  At 
JacAson  the  car  was  transferred  to  a  train 
upon  the  Cincinnati  Northern  Railroad,  and 
while  In  transit  to  Cincinnati  the  rain  ran 
through  the  roof  of  the  car,  which  was  old 
and  leaky,  wetting  the  potatoes  and  causing 
them  to  heat  and  decay,  so  that  the  plaln- 
tUt  loBt  abont  half  ot  them.  Tble  action 
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wu  brought  to  recover  daaagei  for  ttie  Talne 
of  the  potatoes  that  were  lost,  expenseB  In- 
curred In  assorting  and  tavlng  them,'  and 
a  proportlmate  amount  of  the  freight  which 
the  plaintiff  was  compelled  to  pay  when  the 
car  reached  Its  deetlnatton.  The  defendant 
has  appealed  from  a  judgment  for  plalntUt 
of  $237.87. 

The  single  questlim  argued  defmdanf s 
brief  is  that  the  conditions  quoted  limit  its 
llabllltT  to  damages  snstalned  while  the 
potatoes  were  being  transported  over  Its 
road,  for  the  reason  that  plalntUt  has  so 
contracted.  It  Is  raised  bj  the  refusal  of 
the  court  to  so  Instruct  the  Jnry  to  render 
a  Twdlct  for  the  defendant  We  have  re- 
peatedly held  that  a  caitier  may  st^mlate 
for  Immunity  f^om  responslbilliy  finr  damages 
resulting  upon  connecting  roads  after  his  dis- 
charge of  his  full  duty  of  dellTerlng  than 
to  another  road.  See  tlie  following  cases 
cited  by  the  defendant:  Black  t.  Ashley,  80 
Mich.  90,  44  N.  W.  1120;  SmlOi  t.  Express 
Oo.,  106  Ulch.  S72,  66  N.  W.  479;  IfcBacheran 
V.  Balhroad  Company,  101  Mich.  264^  SO  N. 
W.  612;  Hope  T.  canal  Co.,  Ul  Hlch.  200, 
60  N.  W.  487.  These  cases  do  not  militate 
against  the  plalntlfF^  claim.  The  contract 
tar  defendant  made  It  obllgatwy  to  furnish 
a  suitable  car  for  the  entire  trip,  and  deliver 
the  car  and  cargo  to  the  connectliig  line  in 
good  omdltiaL  It  did  not  fully  perform  Its 
duty  ot  deliTtflng  to  the  connecting  carrier 
the  potatoes  in  a  suitable  car  adapted  to 
their  tranq>ortation.  This  was  a  breach  of 
theb:  contract  and  they  were  liable  for  the 
consequences.  See  Searles  v.  Alabama  Ball- 
road  Company.  60  Miss.  186,  18  South.  815, 
and  Id..  71  MlBK.  744,  16  South.  20B;  Shea 
V.  a  B.  B.  (Minn.)  68  N.  W.  608;  Norfolk 
a  Co.  T.  Harman,  91  Ya.  601,  22  S.  B.  400, 
44  L.  a  A.  280,  60  Am.  St  Bep.  806;  Nor- 
folk B.  Ca  T.  Sutherland,  80  Va.  703,  17  8. 
B.  127;  Fox  v.  a  B.  Co.,  14S  Mass.  220,  10 
N.  a  222 ;  Int  a  Ca  T.  Anderson,  8  Tex. 
ClT.  App.  8.  21  S.  W.  691. 

The  Judgment  Is  afllnned. 


DBNLEB  V.  DBNLBa 
(Saprone  Court  of  Michigan.  Dec.  16.  1906.) 

DiVOBOB   —    SkTTLKMEITTS   as    to  PaOPEBTT 

Rights  —  Scppobt  of  Child. 

Pendiog  an  appeal  by  plaintiff  from  a  de- 
cree of.  divorce  between  her  and  defendant,  the 
parties  entered  into  an  agreement  for  the  dia- 
missal  of  the  appeal  in  conaideration  of  defend- 
ant's  giving  plaintiff  certain  money,  famiture, 
.  etc.,  "^nd  the  support  of  the  boy  [tbelr  child] 
for  one  year  and  clothe  hfm  until  twenty-one 
years  of  age."  No  provision  was  made  in  the 
decree  for  the  maintenance  of  the  child.  Held, 
that  defendant  was  bound  to  support  the  child 
for  one  year  and  to  provide  for  bis  cloth'ibg 
until  be  was  21. 

Error  to  Circuit  Court  Wayne  County; 
Flavins  L.  Brooke.  Judge. 
Action  by  Catherine  Denier  against  John 


Denier.  Judgment  for  plaintiff,  and  deCMid 
ant  brings  error.  Affirmed. 

Argued  befbre  MOOBa  0.  J^  and  McAL- 
TAZ,  MONTOOMBBT,  OSTBANDBa  and 
HOOKBa  JJ> 

Samuel  L.  Burroughs,  for  wellant 
George  B.  Greening,  for  appellee^ 

OSTBANDBa  J.  PlaintLft  sued  the  de- 
fendant In  Justice's  court,  basing  her  right 
to  recover  upon  a  certain  written  contract 
An  appeal  was  taken  to  the  circuit  court 
where  plaintiff  recovered,  and  defendant  has 
brought  the  case  here  by  writ  of  error. 

The  agreement  between  the  partlea  reads 
as  follows:  "Memorandum  of  agreement 
made  and  entered  into  upon  the  26tfa  day  of 
October,  A.  D.  1880,  by  and  between  John 
Denier,  of  the  dty  of  Detroit  Wayne  county, 
Michigan,  and  Catherine  Denier,  of  the  same 
place,  party  of  the  second  part  witaesseth 
as  follows:  Whereas,  a  decree  of  dlTWce  a 
vinculo  has  heretofore  been  granted  between 
the  parties  above  mentioned  by  the  circuit 
court  for  the  county  of  Wayne  In  chancery 
by  the  Honorable  Joseph  W.  Donovan,  sit- 
ting as  chancery  Judge;  and,  whereas,  said 
Catherine  Denier  is  contemplating  an  appeal 
to  the  Supreme  Court  of  the  state  of  Mlclil' 
gan  to  review  said  case;  and,  whereas,  both 
parties  are  aware  that  there  are  no  certain- 
ties in  litigation,  and  each  desires  to  settle 
the  questions  between  the  parties  hereto: 
Therefore  In  consideration  thereof,  the  said 
Jotm  Denier  hereby  agrees  to  give  to  Cather- 
ine Denier  the  sum  of  five  hundred  dollars 
immediately,  and  surrender  to  her,  said  Cath- 
erine Denier,  all  claim  upon  any  furniture 
now  in  house  268  Colombia  Street  East 
Detroit  and  furtbo-  consents  also  that  the 
decree  Id  this  case  be  amended  to  that  ef- 
fect upon  his  (Jotm  Denler's)  part  which  he 
hereby  does.  In  consideration  of  which. 
Catherine  Denier,  acknowledging  the  pay- 
ment of  said  sum  of  five  hundred  dollars  in 
money,  and  the  transfer  of  said  furniture, 
and  the  support  of  the  boy  Arthur  Denier 
for  one  year  and  dotbe  him  until  twenty- 
(me  years  of  age,  she,  the  said  Oatiietiue 
Doilw,  hwby  agrees  to  wair^  and  she 
horeby  does  waive,  any  right  that  she  may 
have  to  appeal  and  review  tlie  said  case  In 
the  Supreme  Conrt  In  l^e  state  of  Michi- 
gan, and  she,  the  said  Catherine  Denl^, 
does  hereto  yield  up  any  and  every  claim 
which  she,  the  said  Catherine  Denier,  may 
further  have  upon  the  said  John  DenlOT  or 
his  pnqierty  beycmd  what  Is  accorded  to  her 
said  decree,  and  tbe  said  decree  shall 
stand  permanent  It  is  further  agreed  that 
the  said  John  Doiler  shall  have  the  reciud 
testimony  proposed  for  lyipeaL  In  witness 
whereof  the  parties  hereto  set  their  hands 
and  seals  the  day  and  year  first  abov«  writ- 
ten." On  October  2,  1880,  a  decree  was  en- 
tered dlvordng  the  parties  to  this  suit  and 
making  certain  dispositlonB  of  proper^  by 
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way  of  pemunent  alimony  to  the  wife. 
Claiming  to  be  dlssattafled  With  the  decr«e, 
she  toolc  steps  to  api>eal  from  the  decree,  and 
pending  the  preparation  and  settlement  of  a 
case  on  appeal  the  agreement  In  question 
was  entered  Inta 

The  only  child  of  the  parttes,  Arthnr  Den- 
ier, lived  with  his  mother.  He  was  16  years 
of  age  when  the  parties  were  divorced.  The 
recovery  below  was  for  the  amount  claimed 
to  have  been  expended  by  plaintiff  for  the 
support  of  the  son  for  one  year  and  for  the 
amount  expended  for  bis  clothing  there- 
after nntll  he  was  21  years  of  age.  If  the 
agreement  of  defendant  was  to  support  the 
boy  for  one  year  and  clothe  him  until  be 
was  21  years  of  age,  the  Judgment  must  be 
affirmed.  The  court  below,  expressing  some 
doabt  as  to  the  real  meaning  of  the  words 
used,  permitted  parol  testimony  to  be  In- 
troduced of  the  actual  agreement  between 
the  parties.  The  errors  assigned  are  based 
upon  rulings  made  during  the  trial,  upon 
the  charge  given  to  the  jury,  and  the  refusal 
of  the  court  to  grant  a  new  trial.  In  deny- 
ing a  motion  for  a  new  trial,  the  court  said: 
"I  am  constrained  to  say,  upon  further  «c- 
amlnatlon  of  the  writing  Itself,  that,  had  oral 
testimony  as  to  the  agreement  not  been  re* 
celved,  I  should  have  construed  the  agree- 
ment, blind  and  ambiguous  as  It  Is,  to  mean 
what  the  Jury  found  the  agreem^t  to  be." 
We  think  the  contract  is  susceptible  of  but 
one  reasonable  interpretation,  and  that  the 
one  given  It  below,'  and  that  Ow  court  should 
have  directed  a  verdict  The  parties  had 
been  divorced.  No  prorlslon  Ua  mainte- 
nance of  the  child  had  been  made  In  the  de- 
cree. His  maintenance  was  a  matter  In 
which  both  were  Interested.  The  evidence 
Is  nndlsputed  that  the  plaintiff  provided  for 
the  young  num.  for  support  tor  one  year  and 
for  clothing  for  succeeding  years,  to  the  ex- 
tent of  the  recovery  had.  As  to  the  sums  of 
mon^  earned  by  the  young  man.  it  does 
not  appear  that  they  amounted  to  more  than 
the  fair  cost  of  hte  board.  These  conclu- 
sions render  other  questions  raised  unim- 
portant 

The  Judgment  is  aflhrmed. 


THOMAS  V.  BOARD  OF  8nP*B8  OF 

INGHAM  COUNTY. 
(Snpreme  Court  of  Michigan.  Dec.  16,  1905.) 
Health— BoABD  of  Hkaltb— Eiipi^tusnt  ot 

PHTBICUHB— LUBILITT  OT  COUNTT. 

Comp.  Laws  1897,  (  4424,  malces  it  the 
dnty  of  township  boards  of  health  to  provide 
meaical  asflistance  for  persons  infected  with  any 
dangerous  disease.  Pud.  Acts  1903,  p.  6,  No.  7, 
amwdatory  thereof,  provides  that  the  board  of 
supervisors  shall  audit  the  bill  for  medical 
services,  and,  if  necessarily  incurred,  and  the 
services  necessarily  performed,  and  tJie  amounts 
reasonable,  the  board  shall  allow  the  claim,  etc. 
HeU,  that  the  board  of  snpervlBors  may  not 
substitute  its  Judgment  la  place  of  that  ot  the 
t>oard  of  healui  as  to  whetoer  a  person  had  a 
dangerous  communicable  dii 


Certiorari  to  Circuit  Court,  Ingham  Coun- 
ty; Howard  Wlest,  Judge. 

Mandamus  by  Frank  E.  Thomas  to  compel 
the  board  of  Bupervlsors  of  the  county  of 
togham  to  allow  relator's  bill  ft>r  medical 
servlceB.  From  a  Judgment  granting  the 
writ,  respondrat  brings  certiorari.  Affirmed. 

Argued  before  MOORE,  C.  J.,  and  McAXi- 
YAY,  GRANT,  BLAIR,  and  MONTQOMERY, 
JJ. 

L.  B.  McArthur  (RoUln  H.  Person,  of  coun- 
sel), for  appellant  Lawton  T.  Hemana,  for 
appellee. 

MOORE,  a  3.  The  following  statement 
of  fact  Is  taken  from  the  brief  of  counsel  for 
the  respondent:  ^In  Septembw,  1804,  the 
dty  council  of  the  city  of  Mason,  in  Ingham 
county,  acting  as  a  board  of  health,  employ- 
ed Dr.  Thomas,  the  appellee,  to  attend  a 
typhoid  fever  patient  residing  In  that  city. 
The  doctor  rendered  the  services  required; 
his  first  visit  being  on  September  8,  1904, 
and  bis  last  on  October  10th  of  the  same 
year.  His  entire  bill  came  to  $36,  and  was 
reasonable  in  amount  Thereupon  the  local 
board  of  health  approved  and  certified  to  a 
properly  Itemized  statement  of  the  doctor's 
services,  and  he  presented  the  same  to  the 
board  of  supervisors  of  said  county  for  al- 
lowance and  payment,  under  the  provisions 
of  section  4424  of  the  Compiled  Laws  of 
1897,  as  amended  by  Act  No.  7,  p.  6,  of  the 
Public  Acts  of  1908.  The  bill  was  presented 
In  two  parts,  one  at  the  October  session  of 
said  board  In  1904,  and  the  other  at  the 
January  session  in  1906,  but  the  whole 
matter  was  finally  treated  as  one  bill,  and 
was  entirely  disallowed  by  the  supervisors 
at  their  January  session,  after  fully  hearing 
the  claimant  and  such  testimony  as  be  cared 
to  produce  In  Its  support  The  board  of  su- 
pervisors rejected  the  claim  on  the  ground 
that  typhoid  fever  was  not  In  their  opinion, 
a  'dangerous,  communicable  disease,'  within 
the  meaning  of  the  statote,  and  for  no  other 
reason.  Thereupcm  Dr.  Thomas  obtained  a 
mandamus  from  the  circuit  court  for  the 
counjty  of  Ingham  requiring  the  board  of 
Bupervlsors  to  allow  the  bill,  and  the  board 
has  brought  the  matter  to  this  court  by 
CMtlorari.  The  circuit  Judge  based  bis  ac- 
tion upon  the  theory,  as  we  undnstand  his 
opinion,  that  the  amendment  of  1908  gives 
the  board  of  supervisors  no  power  to  deter- 
mine whether  a  debatable  disease  does  or 
does  not  come  within  the  statute,  and  that 
tbe  decision  of  the  local  board  Is  yet  final 
on  that  point  Hence,  as  we  understand  the 
record,  the  tmly  questions  on  this  appeal 
are:  First  the  power  of  the  supervisors  to 
make  such  determination;  and,  second.  If 
they  have  the  power,  was  thtir  discretion 
legally  exercised  upon  the  erldoice  given  In 
support  of  the  claim?" 

In  our  view  of  the  case  It  will  be  neces- 
sary to  pass  upon  only  the  first  of  these 
quartkms.  Tbe  board  of  Itealth  gets  Its  pow- 
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er  to  act  In  tiiese  cases  from  section  4424, 
Comp.  Laws  1897,  as  amended  liy  Act  No.  7, 
p.  9,  Pnb.  Acts  1903.  The  provisions  con- 
tained in  this  section,  previous  to  the  amend- 
ment of  1903  have  been  frequently  construed 
b7  this  court  See  Safford  y.  Board  of 
Health.  110  Mlph.  85,  67  N.  W.  1094,  33  L. 
R.  A.  SCO,  64  Am.  St  Bep.  S32;  Village  of 
St.  Johns  T.  Board  of  Supervisors,  111  Mich. 
609,  70  N.  W.  131;  Browne  v.  Board  of  Su- 
pervisors, 126  Mich.  276,  85  N.  W.  745;  Zim- 
merman V.  Board  of  Supervisors,  133  Mich. 
494,  95  N.  W.  535;  Cedar  Creek  Township  t. 
Board  of  Supervisors,  135  Mich.  124,  97  N. 
W.  409.  These  cases  held  that,  when  the 
township  board  of  health  had  acted,  under 
the  provisions  of  the  section.  Its  action  was 
final,  and  the  duty  of  the  board  of  super- 
visors was  to  so  treat  It  In  1903  the  section 
was  amended.  The  portion  of  the  amend- 
ment material  here  reads  as  follows:  "And 
the  said  board  of  supervisors  shall  as  soon 
as  may  be  proceed  to  audit  the  said  bill, 
and  if  found  that  the  expenses  were  neces- 
sarily Incurred,  the  services  actually  and 
necessarily  performed,  and  the  amounts 
claimed  for  such  expenses  and  s^vlces  are 
severally  just  and  reasonable  under  the  clr- 
cnmstances,  the  said  board  of  supervisors 
shall  allow  the  same  or  such  parts  thereof  as 
the  majority  of  the  membera -elect  of  said 
board  shall  deem  Just  and  reasonable  and 
provide  for  their  immediate  payment  by  the 
said  county,  and  in  auditing  such  accounts, 
said  several  boards  of  supervisors  shall  have 
full  power  to  examine  into  the  merits  of  all 
claims  presented  to  them  In  accordance  with 
the  provisions  herein  contained,  and  may 
subpoena  witnesses  and  take  any  other  meas- 
ures necessary  to  anrtve  at  the  trotb  of  the 
same." 

It  is  urged  that  by  reason  of  this  amend- 
ment the  board  of  supervisors  may  substitute 
Its  Judgment  In  place  of  the  Judgment  of  the 
board  of  health  as  to  whether  In  a  given  case 
a  person  had  a  dangerous  communicable  dis- 
ease. We  do  not  think  such  was  the  purpose 
or  effect  of  the  amendment  The  matter  of 
the  public  health  has  been  the  subject  of 
legislatioa  for  a  great  many  years.  Boards 
of  public  health  have  been  created^  and  large 
IK>wers  given  to  them  when  the  emergency 
arises  for  their  exercise.  These  powers  were 
curtailed  In  some  respects  by  the  amend- 
ment which  we  have  quoted,  but  It  Is- Just 
as  much  the  duty  of  the  board  of  health  to 
act  in  case  of  an  emergency  now  as  It  was 
before  the  amendment  When  the  board  of 
health  has  acted  in  cases  where  It  Is  Its  duty 
to  act  and  has  filed  the  statement  with  the 
county  clerk,  as  provided  by  the  statute,  it 
is  the  duty  of  the  board  of  supervisors  to 
proceed  to  audit  the  bill.  The  board  of  sa- 
pervisors  Is  not  given  the  power  to  decide 
whether  the  disease  with  which  the  person 
was  inflicted  was  a  dangerous  communicable 
one,  but  it  is  its  duty  to  In  good  faith  deter- 
mine wbether  the  expenses  charged  In  the 


Itemised  statemmt  were  necessarily  Incurred, 
and  whether  the  services  for  which  charges 
were  made  were  actually  and  necessarily 
performed,  and  whethw  the  amounts  claimed 
for  such  expenses  and  services  are  severally 
Just  and  reasonable.  If  It  Is  det^mlned 
they  are,  they  should  be  allowed.  The  prac- 
tical effect  of  a  construction  of  the  statute 
In  harmony  with  the  action  of  the  board  of 
supervisors  in  this  instance  would  leave  the 
board  of  health  shorn  of  its  powers.  We 
do  not  think  that  was  the  porpose  or  effect 
of  the  amendment 
The  Judgment  Is  affirmed. 


WALHIEB  V.  WEBER  et  aL 
(Supreme  Court  of  Michigan.  Dec  15.  1905.) 

0onTaAC!r8—-lLUBaAiJTr— Right  to  Reoovkb 

Pathehts. 

Where  plaintiff  agreed  with  defendants  to 
pay  them  $10  a  week  for  the  oae  of  a  liquw 
licenae  iBBued  to  another  person  for  another  lo- 
cation, and  for  defendants  services  In  ohtaininc 
immunity  from  police  interference,  plaintiff 
coold  not  recover  payments  made  pursuant  to 
the  illegal  agreement 

[Ed.  Note. — For  cases  In  pfrfnt.  see  voL  11, 
Cent  Dig.  Contracts,  |  688.] 

Error  to  Circuit  Court,  Baglnaw  County; 
William  G.  Gage,  Judge. 

Action  John  Walhler  against  William 
F.  Weber  and  othns.  Trom  a  Judgmeat  for 
plaintiff,  defiendants  bring  error.  Reversed. 

Argued  before  McALVAT.  GRANT.  BLAIR, 
and  HOOKER,  JJ. 

Frank  E.  Emerick,  for  appellants.  Eugene 
Wllber  and  Fred  U  Elaton,  for  appellee. 

MOORE,  C.  J.  The  following  statement  of 
facts  Is  taken  from  the  brief  of  counsel  for 
the  appellee:  "On  the  trial  of  this  cause  the 
plaintiff  stated  his  case  in  substance  as  fol- 
lows: The  plaintiff,  about  July  1,  1904. 
agreed  with  the  defendants  that  he  would 
open  a  saloon  in  the  city  of  Saginaw  for  the 
sale  of  Intoxicating  liquors  and  lager  beer, 
and  pay  the  government  tax,  and  give  the 
bond  required  by  the  state  law  for  selling 
liquor  at  retail,  and  also  purchase  his  beer  of 
defendants,  who  were  brewen.  In  addition 
to  paying  for  the  t>eer,  the  plaintiff  was  to 
advance  the  sum  of  $10  or  more  each  week 
to  the  defendants,  nntll  sufficient  was  paid  to 
cover  said  state  tax  from  July  1,  1904,  to 
May  1,  1905 ;  the  defendants  agreeing  to  ad- 
vance the  money  for  the  tax,  and  obtain  a 
receipt  or  card  for  the  use  of  plaintiff  in  his 
saloon.  The  plaintiff  purchased  his  beer  of 
the  defendants,  and.  paid  the  $10  and  more 
every  week  until  the  let  of  January,  1903, 
the  sum  then  amounting  to  $172,  when  the 
defendants  refused  to  pay  said  tax,  and  ob- 
tain for  plaintiff  the  said  card.  Plaintiff  then 
closed  his  saloon  and  demanded  the  return  of 
the  $172  so  advanced  without  consideration, 
and  upon  their  refusing  to  pay  oommoiced 
this  suit  The  defendants  admitted  tlie  paj- 
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ment  of  the  money,  bat  claimed  It  was  paid 
tor  the  use  of  a  card  or  receipt  Issned  some 
time  before  to  one  Cnshmau  for  a  number 
and  street  dlCFereat  from  tbat  occupied  bj  tbe 
plalntifl.  Tbey  claimed  that  they  bad  ad- 
Tanced  $ESOO  to  one  Cushman  for  his  state  tax, 
but  after  tbe  license  bad  been  obtained  and 
delivered  to  Cashman,  and  he  bad  run  his 
saloon  for  a  short  time,  be  ran  away,  leaving 
the  card  Id  bis  saloon.  The  defendants  took 
possession  of  tbe  card,  and  retained  it  until 
the  commencement  of  this  suit  They  also 
claimed  they  were  to  obtain  protection  for  the 
plaintiff  from  the  police  and  prosecutinK  at- 
torney, BO  as  to  enable  him  to  carry  on  his 
business  without  paying  the  state  tax,  and  in 
violation  of  the  law.  They  made  no  claim 
tbat  they  ever  did  obtain  such  Immunity  or 
tbat  this  Cushman  card  or  license  was  ever  In 
tbe  possession  of  tbe  plaintiff.  After  the  de- 
f^dants  bad  made  this  claim  In  open  court, 
tbe  plaintiff,  to  shorten  the  trial,  consented 
tbat  if  tbe  court  should  find  under  the  law 
that  the  defendants  were  entitled  to  make 
such  a  defense  their  claim  might  be  treated 
as  the  true  one,  but  subject  to  tbe  plaintiff's 
objection.  This  was  agreed  to  by  the  de- 
fendants. Thereupon  the  court,  upon  bear- 
ing the  argument  of  counsel,  directed  tbe  Jury 
to  render  verdict  In  favor  of  tbe  plaintiff  for 
tbe  said  sum  of  $172."  It  Is  tbe  claim  of 
plaintiff  that  "the  action  Is  not  brought  to 
enforce  an  Illegal  contract,  but  In  disaffirm- 
ance of  It,  while  the  defendants  se^  to  make 
the  alleged  111^1  contract  the  basis  of  his 
defense." 

In  a  written  opinion  filed  In  the  case  the 
trial  court  among  other  things  said:  "It  is 
conceded  on  both  sides  tbat  tbe  general  rule 
la  that  tbe  courts  will  not  aid  either  party  to 
an  illegal  agreement  by  enforcing  tbe  same. 
There  are  certain  exceptions,  however  to  the 
rule.  One  of  these  Is  where  the  party  plain- 
tiff can  exhibit  bis  case  without  relying  upon 
Illegal  transactions.  9  Cyc.  p.  6S0.  This  the 
plaintiff  Is  able  to  do  In  this  case,  unless  tbe 
defendants  can  be  permitted  to  set  up  their 
version  showing  the  Illegality  of  the  contract 
Defendants  could  not  have  sued  the  plaintiff 
on  this  contract  to  compel  falm  to  carry  it  out 
Why  then  should  they  be  permitted  to  use  it 
as  a  defense?  As  we  nndemtand  the  cases  In 
this  state,  they  hold  that  they  cannot  do  so. 
The  riHegal]  contract  as  such  can  neither  b« 
set  up  as  the  basis  of  an  action,  nor  as  a 
ground  of  defense.*  Tucker  v.  Mowrey,  12 
Mich.  379;  Brazee  v.  Bryant  GO  Mich.  140, 
15  N.  W*.  49.  It  Is  a  familiar  rule  of  law  also 
that  no  one  shonld  be  heard  to  allege  his  own 
turpitude  as  a  matter  of  defense.  Ilie  rule 
above  quoted  from  the  Michigan  cases  is  not 
applied  when  action  is  brought  to  enforce  an 
illegal  contract  As  in  one  brought  to  collect 
a  note  or  to  enforce  a  mortgage  given  upon  an 
illegal  consideration,  or  where  the  transaction 
was  otherwise  unlawful.  There  are  many 
cases  In  this  state  holding  tbat  in  the  lattor 
clan  of  casea  the  lll^lity  of  a  contract  may 


be  set  up  in  defense.  Tbe  case  at  bar,  how- 
ever, la  not  brought  to  enforce  a  contract  but 
Is  an  action  for  mon^  had  and  rec^ved, 
brought  after  the  redsloi  of  tlM  111^1  con- 
tract." 

It  is  insisted  the  trial  court  was  right  in 
tbe  views  we  have  quoted,  and  In  the  further 
view  expressed  by  blm  that  tbe  case  presented 
Is  an  executory  contract  It  Is  said  by  counsel 
that  "money  paid  on  an  illegal  contract  which 
remains  executory  can  be  recovered  back  in 
an  action  founded  on  a  disaffirmance  on  the 
ground  tbat  it  Is  void"— citing  Wasserman  v. 
Sloss,  117  Cel.  425,  49  Pac  666,  38  I*.  B,  A. 
176.  69  Am.  St  Bep.  209,  and  many  other 
cases.  For  the  purposes  of  this  case  under 
the  stipulation  made  In  open  court  we  must 
take  the  version  given  by  the  defendant  of 
the  transaction  to  be  true.  If  this  Is  done 
It  then  appears  that  an  illegal  agreement  was 
made  (see  sections  6382-6384,  Comp.  Laws) 
that  plaintiff  entered  upon  Its  performance 
and  for  more  than  six  months  in  pursuance  of 
said  Illegal  agreement  conducted  tbe  busi- 
ness of  a  saloon  keeper  In  violation  of  law, 
and  as  part  of  the  Ill^al  agreem^t  while 
be  was  so  violating  the  law,  made  payments 
which  he  now  seeks  to  recover.  The  princi- 
ple involved  has  been  before  this  court  re- 
peatedly, and  It  has  been  uniformly  held  that 
where  money  has  been  paid  or  goods  delivered 
in  pursuance  of  a  contract  that  is  immoral  or 
criminal,  or  in  violation  of  a  statutory  pro- 
vision, and  the  parties  are  In  pari  delicto  and 
partlceps  crlmlnls,  the  court  will  leave 
them  where  they  have  placed  themselves. 
See  Bronson  v.  Bamsdell,  24  Mich.  441; 
Webber  v.  Donnelly,  88  Mich.  471 ;  Baymond 
V.  Leavltt  46  Mich.  447,  9  N.  W,  525,  41  Am. 
Bep.  170;  Doran  v.  Phillips,  47  Mich.  228, 
10  N.  W.  350;  Richardson  v.  Buhl,  77  Mich. 
661,  43  N.  W.  1102,  6  L.  R.  A.  457;  Brewing 
Oa  V.  Wall.  98  Mich.  158,  57  N.  W.  99; 
Gambs  V.  Sutherland,  101  Mich.  807,  355, 
59  N.  W.  652;  Hateh  v.  Reld,  112  Mich.  433. 
70  N.  W.  889;  Koppltz  Brewing  Co.  v. 
Behm.  130  Mich.  649,  90  N.  W.  876;  Detroit 
Salt  Co.  V.  National  Bait  Co.,  184  Midi. 
103,  96  N.  W.  1. 

Judgment  la  reversed,  and  new  trial  OTdved. 


MORRIS  et  ol.  V.  ANDERSON  et  al. 
(Supreme  Court  of  Michigan.  Dec.  15,  1905.) 

1.  MosraAon  —  AooouKTina  —  Uvidknob  — 

SUFnOUNCT. 

In  a  salt  against  a  mortgagee  for  an  ae* 
counting  as  to  transactions  oetween  himself 
and  the  deceased  mortgagor,  evidence  held  to 
support  a  finding  that  the  amount  of  a  certain 
mortgage  was  not  included'  in  and  disdiaiged 
by  a  subsequent  mortgage. 

2.  Saub— Patuents. 

In  an  action  against  a  mortgagee  for  an 
accounting  as  to  transactions  between  himself 
and  the  deceased  mortgagor,  evidence  held  ia- 
Bufficlent  to  sttinxtrt  a  finding  that  c«tain  pay- 
ments were  made  by  the  mor^mior  to  tbe  mort- 
gagee. 
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Appeal  from  Circuit  Court,  Tan  Bnren 
County,  In  Chancery ;  John  B.  Carr,  Jvulgi. 

Action  by  Martha  Morris  and  others 
against  Le  Grand  B.  Anderson  and  others. 
From  a  decree  for  plaintiffs,  defaidantB  ap- 
peal.  BcTersed. 

Argued  before  McALVAY,  OBANT,  BI/AIB, 
HONTQOHBRT,  and  HOOKEB,  JJ. 

David  Anderson  and  Dallas  Boudeman,  for 
appellants.  Thomas  J.  Cavanaugh  and  Les- 
ter A.  Tabor*  tor  appdlees. 

HONTOOMBBT,  J.  The  complaliumt  Mar- 
tha Is  the  widow,  and  her  oo-complalnants 
are  b^rs  at  law,  of  Amos  Uorrls,  Intestate, 
Deoeottber  20,  1803,  possessed  of  the  legal 
title  to  two  farms,  one  of  148  acres  la  Caas 
coonty,  and  one  of  79  acres  In  Tan  Bnren 
county.  These  farms  were  then  apparently 
subject  to  mortgages  running  to  defendant 
Anderson  of  $4,200  and  $2,000,  respectlTely, 
each  of  which  had  been  running  many  years 
and  bore  Interest  at  a  high  rate.  The  ^000 
mortgage  bore  date  March  81,  1882,  and  bore 
Interest  at  8  per  cent  The  $4,200  mortgage 
bore  date  March  27,  1886,  and  bore  Interest 
at  the  same  rate.  After  the  death  of  Mr. 
Morris,  and  on  the  7th  day  of  January,  1805, 
deeds  of  conveyance  of  the  two  farms,  ex- 
ecuted by  the  complainants  to  defendant 
Anderson,  were  signed  and  adcnowledged  by 
all  of  the  complainants,  and  found  their 
way  into  the  hands  of  defendant  Anderson. 
Some  question  Is  made  as  to  whether  they 
were  delivered  or  whether  they  were  taken 
by  Anderson  Into  his  possession  without  the 
assent  of  complainants.  Tbls  bill  is  filed 
for  an  accounting  of  transactions  between 
Amos  Morris  and  defendant  Anderson.  It 
is  sought  to  review,  not  only  the  transactions 
which  have  taken  place  since  the  making 
of  the  mortgages  In  question,  but  those  which 
took  place  some  years  before.  On  a  hear- 
ing before  the  circuit  Judge  it  was  found 
that  the  value  of  the  two  farms  exceeded 
the  amount  due  to  Anderson,  and  a  decree 
in  the  sum  of  $7,068,04  was  entered  for 
complainants. 

It  appears  that  June  19,  1879,  Morris  t>or- 
rowed  of  Anderson  $2,000,  giving  a  mort- 
gage on  the  Cass  county  farm  at  8^  per 
cent  Again,  on  April  13,  1880,  Morris  gave 
'a  mortgage  to  Anderson  of  $C00  upon  the 
Tan  Buren  county  land.  The  $2,000  mort- 
gage of  March  SI,  1882,  it  Is  admitted,  was 
given  to  take  the  place  of  the  $600  mortgage. 
The  bill  also  alleges  that  this  mortgage  In- 
cluded the  interest  on  the  $2,000  mortgage 
of  1879,  which  had  accrued  to  that  date. 
This  is  denied  by  the  answer.  The  Mil  fur- 
ther alleges  that,  when  the  $4,200  mortgage 
of  March  27,  1886,  was  made,  It  was  agreed 
that  It  was  to  take  the  place  of  both  the 
$2,000  mortgages,  and  that  both  were  to  be 
discharged.  This  is  denied  by  the  answer. 
It  is  admitted  that  the  first  $2,000  mortgage 
on  ttie  Mine  land  was  to  be  diacharged  (as 


it  was  In  fact),  but  It  Is  denied  that  the 
other  $2,000  was  satisfied  by  the  $4,200  mort- 
gage. The  defendants*  claim,  therefore,  ts 
that  in  any  consideration  of  tbe  dealings  the 
starting  point  should  be  the  two  subsisting 
and  valid  mortgages  of  $2,000  and  $^200, 
respectlTely,  while  complainants  contoid 
that  the  latter  only  represented  a  subsist- 
ing Indebtedness.  The  circuit  jodge  found 
against  this  contentl<»t  of  complainants,  and. 
as  we  read  the  record,  this  conclnaioi^  has 
the  support  of  evidence  which  is  most  per- 
suasive, if  not  conclusive. 

On  the  trial  a  paper  headed  "L.  B.  Andw- 
son  Notes"  was  produced,  and  It  was  shown 
by  the  cross-examination  of  the  complainant 
Mrs.  Tinlng  that  the  memorandum  was  In 
her  handwriting,  except  the  two  last  items. 
She  testified  that  she  got  the  ii^ms  probably 
about  the  time  <tf  the  appraisal  of  tbe  as- 
sets of  Mr.  Morris'  estate;  that  she  found 
some  of  tbe  notes  mentioned  in  the  schedule ; 
that  these  notes  bad  b^  fathw's  name  on, 
and  were  in  her  mother's  possession.  The 
notes  were  not  produced,  but  the  schedule 
showed  notes  made  In  1880  and  1881  prior  to 
March  31,  1882.  which,  with  interest  and 
entirely  exclusive  of  the  $2,000  mortgage  of 
1879,  made  up  an  amount  lacking  but  a  few 
dollars  of  the  amount  of  tbe  note  and  mort- 
gage made  on  March  31.  1882,  thus  exclud- 
ing the  idea  that  the  1879  mortgage  or  tbe 
Interest  on  it  was  included  In  tbe  1882 
mortgage. 

As  to  tbe  claim  that  both  $2,000  mort- 
gages were  Included  in  the  $4,200  of  March 
27,  1886,  this  same  memorandum  goes  far  to 
show  that  this  was  Impossible.  The  memo- 
randum shows  that  Mr.  Morris  borrowed 
varlons  sums  of  Mr.  Anderson  in  May,  July, 
and  August,  1882,  and  in  February,  1886. 
which,  with  Interest  aggregated  nearly  $500. 
which.  If  added  to  the  $2,000  and  interest 
thereon,  amounts  to  more  than  $3,900.  We 
think,  In  view  of  the  failure  of  any  evidence 
of  payments  during  this  time,  the  fact  that 
Mr.  Morris  was  frequently  borrowii^  money 
of  Mr.  Anderson  overcomes  any  possible  pre- 
sumption that  the  Interest  on  the  $2,000  mort- 
gage was  paid,  and  precludes  the  Idea  that 
both  the  smaller  mort^ges  were  Inclnded  in 
tbe  larger  one.  So  we  agree  with  the  cir- 
cuit Judge  that  these  two  mortgages  are 
shown  to  have  been  made  upon  sufficient  con- 
sideration. Considering  the  length  of  time 
which  has  elapsed  since  these  transactions  oc- 
curred, we  may  say  that  it  is  surprising  tliat 
in  the  absence  of  testimony  from  the  defend- 
ant himself,  so  complete  a  showing  of  con- 
sideration Is  made.  The  complainants,  how- 
ever, claim  that  from  this  date  payments 
were  made  from  time  to  time  by  Mr.  Morris, 
aggregating  la^  sums.  And  the  circuit 
Judge  accepted  tills  contention.  Tlie  testi- 
mony which  is  claimed  to  have  eetabllsbed 
such  payments  consists  in  certain  testimony 
of  payments  .In  detail,  to  which  reference 
will  be  made  later,  of  testimony  tmOlns  to 
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show  that  Mr.  Morris  was  a  man  of  frugal 
habits,  and  possessed  of  suflScient  income  so 
that  he  might  have  paid  down  this  indebted- 
ness, and  of  the  statement  of  Mr.  Anderson, 
when  negotiating  tor  the  deeds,  that  a  con- 
siderable snm  wonld  be  coming  to  the  com- 
plainants on  the  Van  Buren  county  land. 

The  memorandum  above  referred  to  goes 
far  to  overcome  the  presumption  of  payments 
which  might  arise  from  the  evidence  showing 
an  income  adequate  to  the  purpose  of  re- 
ducing tliese  debts  and  frngal  habits.  The 
fact  appears  that  Morris  continued  to  tra  a 
borrower.  A  small  note  was  given  in  August, 
1887,  another  to  his  brother  (afterwards  pur- 
chased by  Anderson)  in  1881,  and  one  of 
$100  to  Hammond  In  May,  1887.  Nor  does 
the  testimony  In  the  case,  when  carefully 
read,  Justify  the  extravagent  claims  made  by 
■coniuel  for  the  complainants  as  to  the  income 
of  Mr.  MorrUi.  The  Cass  county  farm  was 
worlEed  on  shares  by  Mr.  Vining.  The  Income 
of  Mr.  Morris  from  this  source  did  not  large- 
ly exceed  the  taxes  and  the  expense  of  a 
new  kitchen,  new  granary,  repairs  on  bam, 
and  a  new  <Hstem.  The  other  source  of  In- 
come was  a  fruit  farm  In  Lawton.  The  in- 
come from  this  farm  varied  from  year  to 
year,  but  the  average  of  receipts  from  1882 
to  1893  was  but  little  over  $700  per  year, 
and  when  the  expenses  of  cultivation  were 
taken  out,  and  the  cost  of  improvements  and 
harvesting  and  marketing  the  fruit,  It  Is  very 
doubtful  if  there  was  sufficient  Income  from 
all  sources  to  pay  the  running  expenses  of 
the  family,  Including  the  cost  of  nursing  dur- 
ing the  two  last  years  of  Mr.  Morris'  Ufa  An 
Indorsement  appeara  on  the  $4,200  note,  Dec 
15, 1890,  $278.25.  This  was  the  year  In  which 
the  largest  Income  from  the  fruit  farm  was 
had.  Mrs.  Morris  testifies  that  $600  was-  paid 
in  this  year.  On  cross-examination,  however. 
It  appears  that  an  Indorsement  was  made  in 
her  presence  of  some  amount  at  this  time. 
And  what  is  most  significant  is  that  the 
checks  which  she  testifies  were  paid  amount 
to  precisely  ttie  amount  of  the  Indorsement 
on  the  $4,200  note.  It  Is  also  significant  that 
In  the  memorandum  above  referred  to  she 
noted  the  payments  claimed,  and  under  date 
-of  October,  1890,  wrote  a  draft  or  certificate 
of  deposit  from  the  Paw  Paw  bank  of  over 
$200.  It  Is  difficult  to  Reconcile  these  entries 
with  the  present  claim  that  tUs  payment 
was  $600. 

The  testimony  of  a  payment  of  $400  rests 
upon  hearsay.  As  to  the  statement  of  Mr. 
Anderson  that  the  Van  Buren  county  land 
was  worth  something  more  than  the  mort- 
gage, and  his  offer  to  m&ke  this  up  by  deeding 
other  lands.  It  may  be  said  that  this  state- 
m&tt  is  claimed  to  have  been  made  prior  to 
the  final  adjustment  It  Is  undoubted  that 
after  having  the  Interest  computed  In  Janu- 
ary, 1896,  Anderson  was  asserting  that  the 
mortgages  and  the  other  claims  which  he 
lield.  or  agreed  to  take  care  of,  exceeded  the 
value  of  both  farms.  We  are  Batlsfled  the 


deeds  wwe  delivered  without  other  reserva- 
tion tlun  that  of  the  right  to  have  the  com- 
putation made  by  Mr.  McKeyes.  It  appears 
that  complainants  afterwards  learned  that 
the  papers  were  with  Mr.  McKeyes,  but  did 
not  have  the  computation  made,  but  after 
the  lapse  of  six  years  filed  this  bill  for  an 
accounting,  when,  as  complainant  testifies, 
"after  Mr.  I^le  had  his  suit,  and  public  senti- 
ment had  worked  up  enough  so  that  I  thought 
advisable  to  have  an  accounting,"  she  com- 
menced this  proceeding.  We  are  convinced 
that  the  decree  was  wholly  wrong,  and  that 
upon  a  fair  accounting  for  the  value  of  the 
land,  and  charging  against  the  same  the  mort- 
gages, less  the  paymoats  eatabllabed,  nothing 
is  due  complalnanta. 

The  decree  Is  reversed,  with  oostB  of  both 
courts  to  defendants. 


DBTROIT  &  R  PLANK  ROAD  CO.  v. 
VILLAGE  OF  HIGHLAND 
PABK. 

(Sapreme  Court-  ot  aUeUgan.   Dec.  22,  1005.) 

MaNDAJCUS— OOUFEIXING  OFFICIAL  ACTION — 

PxNDKNCT  or  Suit  to  Eiijoin. 

Under  Pub.  Acts  1903,  p.  205,  No.  159,  au- 
thoriziuK  the  purchase  of  toil  roads  by  cities 
and  villages,  and  providing  that  funds  (or  the 
purpose  shall  be  raised  by  special  assessment, 
mandamus  to  compel  village '  officers  to  levy  an 
assessment  to  pay  warrants  issued  in  payment 
for  part  of  a  toll  road  will  not  Issue  during  the 
pendency  of  a  suit  to  enjoin  the  i>ayment  of  the 
warrants  va  the  gnmnd  of  their  illegality. 

Certiorari  to  Circuit  Court,  Wayne  Coun- 
ty; Joseph  W.  Donovan.  Judge. 

Application  by  the  Detroit  St  Birmingham 
Plank  Road  Company  for  a  writ  of  manda- 
mus to  compel  the  vtlUige  of  Highland  Park 
to  levy  special  usesaments  to  pay  certoin 
warrants.  The  wilt  was  denied,-  and  appli- 
cant brings  certiorari.  Afllrmed. 

Argued  before  HcALVAY,  GRANT, 
BLAIB,  MONTGOMBRY,  and  OSTRAN- 
DDR.  JJ. 

Miller,  Smith,  Alexander  &  Paddock,  for 
appellant  Rowland  M.  Connor,  for  ap- 
pellee. 

McALVAT,  J.  Appellant,  a  plank  road 
corporation  organized  under  the  provisions 
of  Act  No.  255,  p.  386,  Pub.  Acts  1848,  as 
relator,  filed  its  petition  In  the  circuit  court 
for  Wayne  county,  praying  for  a  writ  of 
mandamus  against  the  village  of  Highland 
Park,  a  municipal  corporation  organized  un- 
der chapter  87,  Comp.  Laws  1897,  to  compel 
the  levy  of  a  special  assessment  for  the 
balance  unpaid  on  a  certain  contract  be- 
tween the  parties  respecting  the  relinquish- 
ment of  certain  rights  of  the  plank  road  com- 
pany within  the  corporate  limits  of  said  vil- 
lage. The  contract  referred  to  was  entered 
Into  between  the  parties  August  28,  1899, 
claimed  to  be  authorized  by  Act  No.  21,  p. 
22,  Pah.  Acts  188S,  whereby  In  conslderatloit 
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of  $5,000  tbe  plank  road  compai^  agraed 
to  remoTe  Iti  toll  gate  to  a  point  outdde 
and  to  tbe  north  of  the  village  limits,  and 
not  thereafter  to  maintain  a  gate  nlthln  the 
village  or  collect  toll  for  passage  ovw  the 
part  of  Woodvard  avenue  within  the  village, 
"except  the  company  expressly  reserved  the 
right  to  collect  toll  team  any  and  all  persons 
passing  over  an^  portion  of  Woodward  ave- 
nne  lying  within  the  corpwate  limits  of  said 
village  provided  said  peorson  or  persons  pass- 
ed through  any  of  Its  toll  gates."  The  com- 
pany removed  Its  toll. gate  and  ceased  coU 
lectlng  toll  except  as  above  provided.  The 
Tillage  paid  $1,000  In  two  payments  of  $500 
each,  and  for  the  balance  issued  four  time 
warrants  of  $1,000  each,  payable  annually 
thereafter. 

In  AuguBt,  1900,  Wm.  H.  Stevens  and 
Clarence  A.  Black,  owners  of  real  estate 
in  said  village  subject  to  taxation  and  actu- 
ally taxed  therein  upon  the  general  tax  roll 
for  the  year  1800  (Stevens  a  resident  and 
elector  owning  real  estate  aggregating  in 
value  $300,000,  and  Black  owning  real  es- 
tate aggregatiug  In  value  $70,000),  filed  their 
bin  of  complaint  in  the  circuit  court  for 
Wayne  county  against  the  plank  road  com- 
pany and  the  village  of  Highland  Park,  set- 
ting up  tbe  facts  as  to  tbts  contract  and  tbe 
issuing  of  these  time  warrants,  and  attack- 
ing tbe  validity  thereof  for  tbe  reasons:  (1) 
Because  tbe  officers  and  council  of  said  vil- 
lage bad  no  power  to  enter  Into  said  coutract 
and  bind  tbe  village.  09  Because  tbe  pro- 
ceedings had  were  not  sufficient  to  authorize 
tbe  contract,  or  payment  of  tbe  contract 
price.  (3)  Because  when  tbe  warrants  were 
drawn  there  was  no  fund  from  wblcb  the 
same  or  any  of  them  could  lawfully  be  paid. 
(4)  Because  the  tsaue  of  said  warrants  pay- 
able In  tbe  future  was  in  fact  borrowing 
money,  and  tbe  power  of  tbe  council  to  bor- 
row money  bad  at  that  time  been  exhausted. 
Said  bill  of  complaint  prayed  that  said  war- 
rants be  declared  illegal  and  void,  and  that 
tbe  same  be  delivered  up  for  cancellation, 
and  for  an  Injunction  against  tbe  village  and 
its  treasurer  from  paying,  and  against  the 
company  from  collecting  or  attempting  to 
collect,  tbe  same.  A  temporary  Injunction 
was  Issued.  Defendants  answered  said  bill 
of  complaint,  Insisting  that  said  contract  and 
the  time  warrants  Issued  under  It  were  valid, 
and  tbe  proceedings  of  tbe  municipal  officers 
regular  and  authorized  by  law.  This  chan- 
cery suit  is  pending  and  undetermined  In  the 
Wayne  circuit,  and  the  Injunction  Is  still  in 
force. 

By  the  Legislature  of  1903,  Act  No.  160, 
p.  205,  Pub.  Acta  1908,  was  passed,  authoriz- 
ing cities,  villages,  and  townships  to  acquire 
by  purchase  any  or  all  of  the  rights  and  prop- 
erty of  toll  or  plank  road  companies  within 
their  limits,  repealing  Act  No.  21,  p.  22,  Pub. 
Acts  1803,  and  all  other  contravening  acts; 
section  4  thereof  being  as  follows:  "When 


any  city,  village  or  towiulilp  shall  have  ac- 
quired ai^  rights,  roads,  property,  privi- 
leges, or  franchises  of  any  toll  or  plank  rood 
company  as  aforesaid,  by  purchase  or  con- 
demnation as  hereinbefore  provided  (whether 
swdi  rights,  roads,  ivoperty,  privlleses  w 
franchises  have  been  acquired  hr  such  dty, 
village  or  township  prior  to  tUs  act,  or  abail 
horeaf  tw  be  acQuired  by  such  city,  village  or 
township),  the  common  council  of  such  <Atj 
or  village  or  the  township  board  of  socb 
township  shall  raise  by  spedal  assessment 
upon  all  tbe  real  and  personal  property  with- 
in such  ci^,  village  or  township  such  amount 
of  money  as  may  have  been  agreed  upon  be- 
tween such  toll  or  ^auk  road  company  and 
such  city,  village  or  township  fw  the  sale 
and  purchase  of  any  such  rights,  roads,  prop- 
erty, privileges  or  franchises  or  pwtlona 
thereof  to  any  toU  or  plank  road  company  as 
aforesaid,  or  In  the  event  of  condemnation 
proceedings  as  herein  provided,  such  sum  of 
money  as  shall  have  been  awarded  to  such 
toll  or  plank  road  company  in  such  con* 
demnatlon  proceedings.  Moneys  raised  by 
such  special  assessment  aball  be  held  as  a 
special  fund,  to  pay  such  cost  and  expense 
of  such  purchase  or  condemnation.  Such 
special  assessment  shall  be  assessed,  levied, 
and  collected  at  tbe  time  and  in  tbe  manner 
provided  for  the  assessing,  levying,  and  col- 
lecting of  the  g^eral  fimd  or  general  taxes 
of  such  cities,  villages,  and  townships."  Re- 
lying upon  this  enabling  act,  the  plank  road 
company  September  10, 1904,  by  petition  ask- 
ed tbe  common  council  of  Highland  Park  vil- 
lage to  proceed  by  assessment  to  raise  tbe 
balance  due  it  under  said  contract  Tbe 
prayer  of  this  petition  was  denied.  Said 
company  then  filed  Its  petition  in  the  circuit 
court  for  the  county  of  Wayne,  asking  for  a 
writ  of  mandamus  directing  the  said  common 
council  of  Highland  Park  to  raise  by  special 
assessment,  as  required  by  said  enabling  act 
tbe  balance  due  under  said  contract  Th& 
village  answered  said  petition.  The  facts 
were  stipalated.  A  hearing  was  had,  and 
the  writ  of  mandamus  was  denied.  The  case 
is  before  this  court  upon  a  writ  of  certiorari 
to  review  tbe  action  of  tbe  drcult  Judge  In 
denying  tbe  writ  of  mandamus. 

It  ia  inplated  that  because  Act  No.  21,  p. 
22,  of  1803,  under  wblcb  tbe  contract  of  Au- 
gust, 1899,  was  made,  provided  no  method  of 
payment,  even  though  the  plank  road  cam- 
pany  should  succeed  In  establishing  the 
validity  of  that  contract  and  the  time  war- 
rants in  the  suit  pending  in  chancery.  It 
would  be  in  precisely  the  same  position  as  at 
present,  having  no  adequate'  remedy  at  law 
to  enforce  payment;  and,  mandamus  being 
tbe  proper  remedy,  the  plank  road  cmnpany  is 
entitled  at  this  time  to  Invoke  Its  reliet 
This  appears  to  us  to  be  the  raily  question 
in  the  case.  There  Is  now  pendlug  In  a  court 
of  competent  Jurisdiction  a  suit  brought  by 
taxpayers  against  both  i>artles  to  this  pro- 
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ceedlng  at  bar,  la  w&Ieb  lame  baa  been 
joined,  wbereln  the  principal  contention  is 
that  the  contract  between  tbem  and  tbe  time 
warrants  Issned  onder  It  are  Invalid,  and 
both  patHee  defendant  are  oijolned,  the  one 
from  paying  and  the  other  from  prooeedlnc 
to  collect  the  warrants.  If  tbe  argument  of 
the  petitioner  is  tenable,  whatever  mar  be 
the  ontcmne  of  tbe  chancwr  casek  It  Is  en- 
titled to  Its  writ  of  mandamus  in  this  pro- 
ceeding. Let  it  be  smtposed  that  the  chan- 
cery case  proceeds  to  a  decree  favorable  to 
complainants,  and  tbls  contract  is  declared 
void,  and  the  time  warrants  Invalid,  and  that 
tbej  be  delivered  np  to  be  canceled,  and, 
further,  that  tbe  temporary  injunction  be 
made  perpetual.  This  anomalons  condition 
would  then  be  presmt^  If  mandamus  should 
Issue  as  prayed:  This  court  would  order  a 
mtmlclpality  to  raise  by  special  assessment 
mon^  to  be  applied-  upon  the  payment  of 
warrants  issued  under  a  contract  whlcb  may 
be  declared  void,  and  which  warrants  the 
munidpallty  may  be  by  decree  permanently 
joined  from  paying.  Is  It  reas(HiabIe  to 
suppose  that  tbe  L^slature  Intended  the 
act  of  1008  so  to  ogemtel  If  the  chancery 
case  were  already  determined,  and  the  con- 
tract and  warrants  held  to  be  valid,  the  con 
tentloa  of  petitioner  would  be  cogent  We 
must  construe  the  act  of  1908  as  applying  to 
lawful  and  valid  purchases  of  rights  of  toll 
road  companies,  and  not  depriving  courts 
from  assuming  jurisdiction  and  determining 
by  proper  proceedings  whether  such  pur- 
chases are  valid  and  tbe  proceedings  regular. 
This  court  will  not  interfere  with  tbe  cir- 
cuit court  of  Wayne  county.  In  chancery,  in 
the  orderly  conduct  of  a  case  there  pending. 

Tbe  judgmoit  of  the  circuit  court  Is  af- 
firmed, with  costs. 


OIiWBIiL  V.  SEOBIS  «t  sL 
(Supreme  Court  of  Wisconsin.  Dec.  12.  1905w) 

1.  Daicaois— Personai.  Injunii:s— Evidence. 

In  an  action  for  injnries  causing  tbe  loss 
of  plaintiff's  eye,  claimed  to  be  doe  to  defend- 
ant's Degligence,  it  was  not  error  for  tbe  court 
to  permit  plaintiff's  attending  oculist  to  testify 
to  the  details  of  fats  treatment  of  the  eye,  tend- 
ing; to  prove  pain  and  suffering. 

[Eld.  Note. — For  cases  in  point,  see  vol.  15, 
Gent  Dig.  Damages,  H  4SS,  4S5,  48a] 

2.  Fabiiks  —  Joint  Tobt  —  Stbikino  out 
Pabtt. 

Where  an  action  for  injortes,  caused  by  the 
alleged  Joint  negligence  of  three  defendants, 
wa«  brought  within  a  year,  as  required  by  Rev. 
St.  1888,  §  4222,  aubd.  6,  and  the  written  notice 
of  tbe  injury  was  given  within  such  period, 
which  charged  that  the  negligence  of  two  of 
the  defendants  against  whom  the  action  was 
finally  tried  cansed  the  injorj,  It  was  not  error 
as  against  them  for  the  court  to  permit  an 
amendment  of  the  summons  and  complaint  by 
striking  oat  tbe  name  of  a  third  defendant 
more  than  16  months  prior  to  the  trial ;  plain- 
tiff being  entitled  at  his  election  to  sue  any 
one  of  the  defendants  separately  or  all  or  any 
number  of  them  jointly. 


8.  TWUI.  —  BPBOXAXi  Ykbdict  —  Issuxs— Bdb- 
HISSIOIT. 

Plaintiff  alleged  that  she  was  injured  by 
a  piece  of  iron  flying  in  her  eye,  because 
of  defendant's  failure  to  diip  the  same  in 
the  "usual  safe  and  workmanlike  manner," 
by  directing  the  chips  away  from  tbe  door 
of  the  premises  in  whlcb  she  was  employed, 
and  charged  that  defendants  wen  negligent  in 
the  chis^ing  of  tbe  iron.  In  that  th«r  failed 
to  do  the  same  In  the  "usual  workmanlike  man- 
ner," etc.,  and  withoat  a  shield  to  protect  the 
doorway  of  the  building  from  the  cuttings, 
which  allegations  defendants  denied.  Held,  that 
it  was  error  for  the  court  to  refuse  to  require 
the  Jury  to  determine  by  a  special  verdict 
whether  the  chipping  was  done  bjr  defendants 
"in  the  aeuat  safe  and  workmanlike  manner," 
etc. ;  the  court's  attention  being  called  to  sach 
-snbject  by  a  request  covering  such  issues. 
4.  Sun:— Statdtcs, 

Under  Rev.  St  1898,  I  2858,  authorizing 
a  special  verdict  and  requiring  the  court  to  limit 
the  questions  sabmitted  to  sudi  facts  as  are 
controverted  and  put  in  issue  by  the  pleadings, 
or  as  might  properly  have  been  put  in  issue, 
the  court,  in  an  action  for  neglfgenee,  Is  re- 
quired to  submit  to  the  jury  Qie  particular 
physical  facts  in  issue. 
6.  Saw— Necbssitt  of  Rkquxst. 

In  an  action  for  injuries  caused  by  de- 
fendants* alleged  negligence  in  chipping  certain 
iron  work,  it  was  not  error  for  the  court  to 
omit  to  submit  In  a  special  verdict  whether  it 
was  negligent  for  defendant  to  do  the  chipping- 
without  providing  a  shield,  in  the  absence  of  a 
request  to  submit  such  question. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  |  837.] 

6.  NEOUOEHCB— IRJUBIES— EVIDENCa. 

In  an  action  for  injuries  to  plaintiff  by 
being  struck  by  flying  chips  of  iron  alleged 
to  have  been  n«gl^ently  cut  from  the  front  of 
the  boildinc  in  wblcb  she  was  employe^  plain- 
tiff was  entitled  to  prove  that  about  the  time 
in  qnestion,  and  while  the  chipping  was  going 
on,  witness  saw  nothing  Interposed  between  the 
flying  chips  and  the  front  of  tbe  boildiog,  and 
that  there  was  nothing  so  interposed. 

7.  Tbiai>-Obdeb  or  Pboof. 

Where,  In  an  action  for  injuries  by  plaintiff 
being  struck  by  a  chip  of  iron  cut  from  the 
front  of  the  building  in  which  she  was  employed, 
she  affirmatively  alleged  the  absence  of  a  certain 
board  shield  across  the  door  of  the  building  to 
stop  such  flying  chips,  it  was  not  error  for  tbe 
court  in  its  discretion  to  permit  plaintiff  to  testify 
in  rebuttal  that  no  board  was  provided  in  front 
of  the  door  as  allied. 

8.  Evidence— ExpKBis— Subjects  or  Exfebt 
Testihont. 

In  an  action  for  injuries  from  a  piece  of 
iron  alleged  to  have  been  negligently  chipped 
from  the  building,  whether  the  business  of 
chippii^  cast  iron  with  a  cold  chisel  and  a 
hammer  is  a  very  dangerous  occupation  is  a 
matter  not  involving  skill,  M:icnce,  or  art  and 
is  not  a  proper  subject  of  expert  testimony. 
8.  Neolioencb— Instbuctions— Caee. 

In  an  action  for  negligence  an  instruction 
requiring  the  use  of  ''the  care  which  the  great 
majority  of  men  would  have  used,"  instead  of 
"the  care  which  the  great  majori^  of  men 
ordinarily  exercise,"  was  not  sutDciently  ob- 
jectionable to  mislead  the  Jury. 
10.  Saxb— Pboxihate  Cause. 

An  instruction  on  proximate  cause,  re- 
quiring the  injury  to  have  been  reasonably  fore- 
seen or  expected  as  tbe  natural  result  of  tbe 
act  or  omission  complained  of,  in  substance  re- 
quired that  the  injury  should  be  the  natural 
and  probable  result  of  such  act  or  omiuslon,  and 
was  therefore  unobjectionable. 
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11.  DAUAon  —  BzoESBiTiiina  —  Pkbsonu. 

InjrmiKa. 

In  an  action  for  injuries  to  an  unmarried 
woman,  resulting  in  the  loss  of  an  eye  after 
Borglcal  operations  in  an  attempt  to  save  tbe 
same, '  cansinc  great  pain  and  oiminlshinK  to 
some  extent  her  vision  from  the  other  era.  a  ver- 
dict In  her  favor  of  $12,000  was  excessive ;  such 
facts  being  insufficient  to  sustain  a  verdict  for 
more  than  $6,000. 

[Ed.  Note. — For  cases  in  point,  see  toL  15, 
Cent  Dig.  Damage*,  i  S86.] 

Appeal  from  Superior  Court,  Milwaukee 
Counly;  J.  C.  Ludwlg,  Judge. 

Action  by  Elizabeth  Olwell  against  Frank 
Skobls  and  anotber.  From  a  Judgment  In 
tavor  of  plaintiff,  defendants  appeal.  Re- 
versed. 

Tbia  action  was  commenced  August  6, 
1902,  against  these  defendants  and  one 
Frederick  Fabst  to  recover  damages  for  the 
loss  of  an  eye  by  reason  of  the  alleged  n^- 
llgence  of  tbe  defendants  In  the  cblpplng  of 
Iron  with  a  chisel  In  front  of  tbe  office  in 
which  the  plaintiff  was  employed  April  5, 
1002,  and  which  occurred  Just  after  the 
plaintiff  came  out  of  the  door  of  said  office 
on  her  way  to  the  public  street  These  de- 
fendants separately  answered  S^tember  12, 
190Z,  and  tbe  defendant  Frederick  Pabst 
separately  answered  September  29,  1902. 
upon  motion  of  tbe  plaintiff,  based  upon  a 
proposed  amended  complaint  duly  verified 
June  8,  1903,  it  was  ordered  by  tbe  court 
June  20,  1903,  that  tbe  action  be,  and  the 
same  was  thereby,  dismissed  and  discontin- 
ued as  to  the  defendant  Frederick  Pabst 
and  that  the  summons  and  complaint  be  and 
they  each  were  thereby  amended  by  striking 
therefrom  the  name  of  said  Pabst,  and  that 
tbe  plalnttfTs  motion  to  amend  her  com- 
plaint as  therein  prayed  be  grantefl;  and 
that  such  proposed  amended  complaint  on 
file  therein  be  and  stand  as  the  plaintiff's 
complaint  In  this  action  with  service  as  of 
Jane  8,  1908 ;  and  that  the  defendants  Frank 
and  Joseph  Skobls  make  answer  thereto  as 
therein  ordered ;  and  that  the  action  proceed 
with  tbe  same  force  and  effect  as  though  said 
Pabst  had  never  been  made  a  party.  Such 
amended  complaint  alleged.  In  effect,  the 
copartnership  of  these  defendants;  tbe  loca- 
tion of  the  Pabst  office  and  store  building 
at  tbe  northwest  comer  of  Eaet  Waber  and 
Wisconsin  streets  in  Milwaukee;  that  at 
the  southwest  comer  and  upon  tbe  first  floor 
thereof  was  an  office  room  fronting  and  hav- 
ing an  entrance  thereto  on  Wisconsin  street, 
occupled^by  Coxe  Bros.  &  Co.,  a  corporation, 
under  a  lease  from  Pabst  Brewing  Company, 
ruDulng  from  April  1,  1897,  to  May  1,  1902, 
and  used  by  them  at  all  times  for  office  pur- 
poses In  doing  and  carrying  on  tbe  business 
of  wholesale  and  retail  coal  dealers,  and  at 
all  times  during  the  usual  and  customary 
office  hours  they  and  their  employes,  agents, 
clerks,  etc..  occupied  said  office;  that  there 
was  but  one  means  of  entrance  and  exit 
thereto  to  April  6,  1902,  and  for  some  time 
prlw  thereto,  and  that  was  throu^^  the  door 


opening  from  Wiscoinln  street  firont,  whldi 
tacts  were  known  to  tbe  defendants  on  April 
5,  1902,  and  for  some  time  prior  thereto  j 
that  oa  April  5.  1902,  and  tor  three  years 
prior  tbweto,  the. plaintiff  was  In  the  em- 
ploy of  Gore  Bros.  &  Co.  as  tbelr  amanuen- 
slt,  cle^  and  cashier,  and.  as  soch,  neces- 
sarily occnpted  said  ofllce  during  cnstnnarj 
business  boars;  ttnt  prior  to  April  5,  1902, 
the  brewing  company  b^sn  certain  altmt- 
tions  and  repairs  tn  and  about  said  office 
and  premtees — among  otiier  things,  a  remod- 
eling of  the  front  of  the  same — and  so  con- 
tracted with  tbe  defendants  to  do  a  p<»tion 
of  such  work,  and  the  defendants  were  en- 
gaged thereon  April  5,  1902,  and  had  been 
for  some  days  prior  thereto ;  that  the  per- 
formance of  their  contract  with  the  brewing 
company  contemplated  and  necessitated  the 
removal,  erection,  and  construction  of  certain 
steel  and  iron  work  at  tbe  front  of  said 
office  around  and  abont  the  door  thereof, 
and  a  removal  by  the  defendants  of  a  por- 
tion of  tbe  iron  construction  of  tbe  building 
and  sidewalk,  and  that  tbe  doing  of  the  same 
in  the  manner  in  which  tbe  defendants  did 
and  performed  the  same  was  of  such  a  char- 
acter as  to  be  attended,  to  the  knowledge 
of  the  defendants,  wllli  danger  and  risk 
to  the  representatives,  clerks,  agents,  and 
employes  of  Ooze  Bros,  ft  Co.  occupying  said 
office,  and  was  of  soch  a  character,  to  the 
knowledge  of  the  defendants,  that  the  doing 
of  the  same  was  likely  to  produce  Injury 
to  the  said  representatives,  t^gents,  and  on- 
ploygs,  of  whom  the  plaintiff  was  one;  that 
.the  defendants  owed  to  Coxe  Bros.  &  Ca 
and  to  each  of  their  clerks,  agents,  and  em- 
ployte,  of  whom  the  plaintiff  was  one,  nslng 
said  office  the  duty  of  warning  them 
and  her  of  the  danger  attending  the  doing 
of  said  work,  so  as  to  guard  against  any 
danger ;  that  the  defendants  also  owed  to 
the  plaintiff  the  duty  of  carrying  on  said 
repairs  and  work  and  the  cutting  or  chlEving 
of  all  iron  to  be  them  done  in  the  nauai 
safe  and  workmanlike  manner  by  directing 
tbe  ctiips  and  cuttings  from  such  Iron  away 
from  tbe  door  of  said  premises  and  by  pladng 
a  board  or  shield  near  thereto  in  sucli  a 
manner  as  to  protect  this '  plaintiff  while 
passing  through  said  door  while  the  cuttizig 
or  chiseling  of  all  Iron  near  th««to  was  in 
progress,  all  of  which  the  defendants  n^- 
lected  and  n^ligently  failed  to  do;  that  a 
portion  of  said  work  was  performed  by  cblp- 
plng and  cutting  with  a  chisel  a  certain  por- 
tion of  the  iron  construction  of  the  building 
and  sidewalk  near  to  and  directly  In  front 
of  the  door  of  said  office;  that  tbe  defend- 
ants were  negligent  in  the  chiseling,  catting, 
and  removing  of  said  iron.  In  that  they  failed 
to  do  the  same  in  the  usual  safe  and  work- 
manlike manner,  and  in  that  they  caused 
said  Iron  to  be  removed  in  such  a  manner 
that  the  cuttings  and  chippings  therefrom 
were  thrown  toward  and  ai^nst  the  door 
of  said  (^ce  and  in  anch  a  mannw  ai  to 
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Imperil  the  safety  of  a  pereon  tulng  tbe  same, 
and  In  that  ttiey  tailed  to  nw  a  board  or 
shield  to  guard  or  protect  tbe  nld  dowwoy 
from  such  cblpplngi  and  cattliifs,  w  aa  to 
avoid  acddeot  and  Isjary  in  dotnf  said 
work,  wbidi  could  bars  bean  earilj  aTolded, 
and  In  that  thor  fiUled  to  warn  this  plalntUE 
of  the  danger  of  using  Bald  door  or  passing 
■in  or  out  through  tbe  same  while  snch  work 
was  In  ^ogress ;  tbat  about  9  o'clock  In  tbe 
forenoon  of  April  5,  1002,  tbe  plalntUC  had 
occasion  to  pass  tbtongb  said  dow  In  tbe 
performance  of  tbe  duties  of  her  said  em- 
ployment*  while  tbe  said  wrak  was  being 
done,  having  received  no  warning  of  the 
danger  thereof  and  being  wbollj  ignorant  of 
any  danga  attending  the  doing  of  said  work 
and  of  passing  throogh  such  door,  and  while 
BO  doing  was  struck  by  a  chip  from  snch 
iron  work  caused  to  be  cut  therefrom  by 
the  d^endantB,  causing  an  injury  to  the 
eye  of  the  plaintiff  necessitating  long  and 
painful  treatment,  three  operations  thereon, 
and  Its  r^noval ;  that  tbe  said  Injury  was 
caused  wholly  by  reason  of  the  aforesaid 
negligent  acts  and  omissions  of  tbe  defmd- 
ants ;  tbat  tbe  plaintiff  is  skilled  as  an 
amanuensis  and  bookkeeper  and  her  ability 
to  obtain  future  ^ployment  la  impaired  by 
such  Injury;  tbat  b^  earning  ability  and 
ability  to  work  with  ease  and  skill  is  thereby 
decreased  and  her  sigbt  and  powers  of  ob- 
servation are  thereby  largely  diminished,  and 
her  personal  appearance  permanently  marred, 
and  her  health  has  been  ther^y  impaired, 
and  she  bas  suffered  mnch  physical  pain 
and  will  continue  to  cause  her  great  mental 
pain,  sorrow,  and  anguish,  and  has  obliged 
her  to  expend  considerable  sums  of  money 
for  medldne,  medical  and  surgical  treatment, 
and  boq)ltaI  treatment  nursing  and  care. 

Tbe  answer  specifically  admits  a  large  num- 
ber of  tbe  allegations  of  such  amended  com- 
plaint, Including  an  admission  that  on  April 
5.  100£,  the  plaintiCr  at  about  the  hour  of 
9  o'clock  a.  m.  passed  from  the  inside  of 
said  store  or  ofBce  building  so  occupied  by 
said  Coxe  Bros.  &  Co.  to  the  outside  tliereof 
through  the  doorway  of  the  Wisconsin  street 
entrance  to  said  office  or  storeroom,  while 
defendants  were  doing  the  work  of  cblpplng 
said  Iron  beam  or  frame  work  In  said  side- 
walk, as  aforesaid,  and  while  so  doing  was 
struck  in  one  of  her  eyes  by  a  chip  from  such 
Iron  work  cut  from  such  Iron  work  by  said 
defendants  causing  an  Injury  to  said  eye 
and  necessitated  long  and  painful  treatment, 
three  operations  thereon,  and  the  removal 
of  said  eye;  but  defendants  deny  that  such 
Injury  was  caused  by  negllgenoe,  omission, 
or  failure  of  duty  on  tbe  part  of  said  de- 
fendants or  either  of  them,  and  the  defend- 
ants, further  answering,  deny  each  and 
every  allegation  In  said  amended  complaint 
contained  not  hereinbefore  expressly  admit- 
ted. At  tbe  close  of  the  trial  tbe  Jury  re- 
turned a  qwclal  verdict;  the  first  question 
being  answered  by  the  court  and  the  other 


fonrhy  theJnry.totlieelEect:  (1)  Tbat  tbe 
plaintiff  on  April  S,  1902.  while  passing  or 
attempting  to  pass  through  the  entrance  of 
tbs  office  of  Oo»  Bros.  &  C9o,  on  Wisconsin 
street  in  said  dty,  was  Injured  In  ber  left 
e^  1^  a  dilp  of  Inm.  which  Injury  necessi- 
tated tbe  reoooval  (tf  her  said  (2)  That 
the  ohployte  of  the  defendants  were  guilty  of 
a  want  of  ordinary  care  In  carrying  on  the 
work  of  diisellng  Inm  in  front  of  said  oflBces. 
(8)  That  the  want  of  such  care  was  tbe 
proximate  cause  of  the  Injory.  (4)  That 
tbe  plaintiff  was  not  guilty  of  a  want  of  ordi- 
nary care  which  contributed  to  the  Injury. 
(S)  That  tbsfT  assessed  tha  damages  suffered 
by  tte  plaintiff  on  account  of  the  Injury  re- 
tired to  at  $12,000.  The  court  tbereiq>on 
denied  the  several  motions  of  the  defendants 
to  change  tbe  verdict  and  tax  a  Judgment 
dismissing  the  actUm  and  to  set  aside  the 
vOTdict  and  grant  a  new  trial,  and  tbereupon 
granted  tbe  plalutUTs  motlim  for  Judgment 
upon  the  vordlct  In  her  favor  for  the  amount 
stated,  wiOi  costs,  and  ^ordered  Judgment 
accordingly.  From  the  Judgment  so  entered 
the  defendants  bring  this  appeal. 

Joseph  B.  Doe  (O.  H.  Tan  Alstlne,  of 
counsel),  for  appellants.  W.  H.  Timlin  and 
Henry  J.  Klllilea,  for  respondent 

OASSODAT,  O.  J.  (after  stating  the  facts). 
Forty-two  errors  are  assigned,  and  one  of 
these  has  seven  subdlvtsIoDS.  On  the  argu- 
ment It  seemed  to  be  conceded  that  several 
of  them,  standing  alone,  were  without  merit 
It  has  been  held  by  a  court  of  high  authority 
that:  "When  the  assignments  of  error  are 
very  numerous.  It  Is  practically  found  neces- 
sary to  consider  but  a  few  of  them."  Gray- 
son V.  liynch,  163  U.  S.  468,  16  Sup.  Ot  1004. 
41  L.  Ed.  230.  The  rule  of  this  court  re- 
quires the  brief  of  the  appellant  to  state  "the 
several  errors  relied  upon  for  reversal." 
Rule  9  (61  N,  W.  V).  This  court  should  not 
be  called  upon  to  consider  and  determine  ex- 
ceptions not  relied  upon  by  counsel.  The 
failure  to  mention  assignments  of  error 
which  are  obviously  without  merit  Is  cer- 
tainly Justlflable.  Several  of  such  errors 
relate  to  the  admission  of  testimony,  as  to  the 
situation  of  tbe  locus  In  quo,  and  the  cir- 
cumstances under  which  tbe  plaintiff  was  In- 
jured. As  stated  in  tbe  appellant's  brief, 
"the  main  controversy  between  the  parties 
was  whether  or  not  the  employ^  of  the  de- 
fendants were  negligent  or  failed  to  exer- 
cise ordinary  care  In  smoothing  the  water  Up 
with  their  cold  chisels."  That  of  course, 
was  a  question  of  fact  to  be  determined  by 
the  Jury,  under  proper  Instructions  from  the 
court  Some  of  such  testimony  related  to 
tbe  manner  of  doing  such  business  by  the  em- 
ployee of  the  defendants  after  the  accident, 
but  during  tbe  same  forenoon  on  which  It 
occurred.  The  evidence,  however,  tended  to 
prove  that  such  manner  of  doing  the  business 
was  tbe  same  after  tbe  accident  as  before. 
We  perceive  no  error  In  allowing  tbe  attend- 
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lug  oconst  to  testify  to  tt»  details  of  bis 
treatmait,  tending  to  prove  pain  and  mt- 
ferlng,  nor  In  leftisli^  a  nonsuit,  nor  in  re- 
fusing to  direct  a  Tordlct  In  faror  of  the  de> 
fendants,  nor  In  refusing  to  change  the  an- 
swer of  the  jnrj  to  the  second  question 
submitted  from  the  afflrmatlTe  to  the  n^- 
tlTe,  whoeby  they  found  that  the  employim 
of  ibB  defendants  were  guilty  of  a  want  of 
ordinary  care  Id  carrying  on  ttie  work  of 
chiseling  Iron  In  front  of  the  ofBce  wherein 
the  plaintiff  was  employed.  There  are  some 
asslgnm^ts  of  error  calling  for  special  con- 
sideration. 

1.  Error  Is  assigned  because  tbe  court,  on 
the  application  of  tiie  plalntlfl  and  showing 
made,  allowed  the  summons  and  complaint  to 
"be  ammded  by  dismissing  the  acUon  as 
against  Frederick  Pabst  and  allowing  the 
proposed  ammded  complaint,  then  on  file, 
to  stand  as  the  plaintiff's  complaint  In  the 
action  and  requiring  these  defendants  to 
answer  the  same  as  stated.  That  ocenrred 
more  than  15  months  prior  to  the  trial,  so 
there  was  no  iffejudlce  to  the  defendants  by 
reason  of  the  time  of  making  tbe  amendment. 
The  particular  objection  made  Is  that  the 
action  was  originally  brooght  against  tbe 
three  persons  named  jointly,  alleging  Joint 
liability,  and  hence  that  no  amendment  of 
the  complaint  could  subsequently  be  allowed, 
over  the  objection  of  these  defendants,  which 
would  deprive  them  of  tbe  right  to  invoke 
the  one  year  statute  of  limitation.  SubdlTl- 
Blon  S,  f  4222,  Kev.  8t  1^  But,  as  Indicat- 
ed, the  action  was  commenced  within  the 
year,  and  the  written  notice  of  the  Injuiy 
was  given  to  these  defendants  April  8,  1903, 
which  was  within  "one  year  after  the  hap- 
pening of  the  event  musing  such  damage." 
That  notice  was  to  the  effect  that  the  negll- 
gence  of  these  defendants  caused  the  Injury. 
No  objection  Is  made  to  the  form  of  the 
notice.  The  objection  Is  that  the  original 
complaint  alleged  a  Joint  tort  sf^lnst  the 
then  three  defendants,  and  hence  could  not 
be  changed  by  amendment  so  as  only  to  al- 
lege a  tort  committed  by  these  two  defend- 
ants. Bat  It  Is  well  settled  and  elementary 
that:  "Where  a  tortious  breach  of  duty  Is 
committed  by  two  or  more  persona,  each 
contributing  to  the  Injury  as  a  Joint  tort- 
feasor, the  plaintiff  may  at  his  election  sue 
any  one  of  them  separately,  or  he  may  sne 
all  or  any  number  of  them  Jointly."  15  Ency. 
P.  &  P.  667,  citing  numerous  adjudications. 
See  Ellis  V.  Bsson,  50  Wis.  laS.  6  N.  W.  518, 
36  Am.  Rep.  830;  Pogel  v.  Melike,  60  Wis. 
248, 18  N.  W.  927;  Bishop  v.  McGlllIs,  82  Wis. 
120,  126,  61  N.  W.  1075;  Stolze  v.  Torrlson, 
118  Wis.  315.  321,  95  N.  W.  114.  In  one 
of  the  cases  cited  by  counsel  for  tbe  defend- 
ant It  was  held  that:  "If  two  defendants 
t>e  sued  Jointly  for  a  tort,  and  the  evidence 
Is  not  sufficient  to  hold  one,  there  may  he  a 
discontinuance  as  to  that  one,  and  the  trial 
inav  proceed  as  to  the  other."  Dutton  v. 
Borough,  198  Pa.  563,  48  Atl.  494.  Besides, 
such  statute  of  limitation  was  not  pleaded. 


£  The  ImpOTtant  qnestton  in  tbe  caw  Is 
whether  tbe  court  Improperly  refused  to 
submit  to  tb»  Jury,  by  suitable  qnesUona 
er  Instructions,  matters  of  fact  put  In  issue 
by  the  pleadings.  A»  Indicated,  tbe  com- 
plaint alleged,  in  effect,  that  tbe  defendants 
Delected  to  perConn  13is  duty  tbey  owed  to 
tbe  plaintiff  !n  "carrytog  on  said  rqmlrs 
and  work  and  the  cutting  or  chipping  of  all 
iron  to  be  by  them  don^  in  the  moal.  aafs 
and  workmanlike  manner,  by  directing  tbe 
chips  and  cuttings  from  such  iron  away 
from  tbe  door  of  said  premises,  and  by 
placing  a  board  or  shield  near  thereto  In 
such  a  manner  as  to  protect  Uda  plaintiff 
while  passing  through  said  door  wblle  tbe 
cutting  and  chiseling  of  all  Iron  near  there- 
to was  In  nffogress."  And  again,  that  tbe 
"defendants  were  n^llgent  in  tbe  eblaellng. 
cutting  and  removing  of  said  Inm,  In  that 
th^  failed  to  do  tbe  aame  in  tbe  nsiial  safs 
and  workmanlike  manno'.  and  in  that  tbey 
caused  the  said  iron  to  be  removed  In  sncb 
a  manner  that  the  cuttings  and  chlpplngs 
therefrom  wwe  thrown  toward  and  against 
the  door  of  said  office^  and  In  such  a  manner 
as  to  imperil  tbe  safety  of  a  person  naing 
tbe  same,  in  that  they  failed  to  use  a  board 
or  shield  to  guard  or  protect  tbe  aald  door^ 
way  from  such  chlpplngs  and  cuttings,  so 
as  to  avoid  accident  and  Injury  In  tbe  doing 
of  said  work."  and  In  that  they  failed  to 
warn  the  plaintiff  of  sucb  danger.  Such  sev- 
eral allegations  of  the  amended  complaint 
were  put  In  Issne  by  tbe  denials  in  tbe  an- 
swer. Certainly  there  was  nothing  in  the 
special  verdict  submitted  requiring  the  jury 
to  determine  whether  such  cutting  and  chip- 
ping of  Iron  was  done  by  the  defendants  "In 
the  usnal  safe  and  workmanlike  manner." 
thus  allied.  Nor  was  there  anything  In 
tbe  charge  of  the  court  requiring  tbe  Jury 
to  consider — much  less  determine — that  ques- 
tion in  the  special  verdict  so  submitted.  The 
court  refused  to  submit  to  the  Jury  a  quesi- 
tlon  as  to  whether  "the  work  of  smoothing 
the  iron  water  rib"  was  done  by  tbe  defoli- 
ants, "In  all  respects,  In  the  usual  and  ordi- 
nary way  generally  pursued  In  doing  snch 
work,  In  like  locations,  and  under  similar 
drcumstances,  by  workers  In  iron  in  Mllwan- 
kee  and  vicinity." 

Counsel  for  the  plaintiff  contend  that  the 
question  so  requested  was  defective.  In  that 
It  limited  the  inquiry  to  the  mere  wort  of 
smoothing  the  Iron  water  rib,  and  also  limit- 
ed the  Inquiry  to  the  way  generally  pursued 
by  workers  In  Iron  In  Milwaukee  and  vicini- 
ty. There  seems  to  be  much  force  in  tbe 
criticism.  The  true  test  is  tliat  degree  of 
care  which  la  ordinarily  observed  by  men  of 
ordinary  care  and  prudence,  or  by  men  gen- 
erally, engaged  in  the  same  or  similar  busi- 
ness, under  the  same  or  similar  circum- 
stances. Gulnard  v.  Enapp-Stout  &.  Co.,  95 
Wis.  482,  70  N.  W.  671 ;  Rylander  v.  Lanrsen, 
124  Wis.  2,  102  N.  W.  341.  But  the  request 
called  the  attention  of  tbe  court  sharply  to 
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the  subject  It  was  followed  by  another 
request,  covering  one  of  tlie  Issues  tbus  made 
by  tbe  pleadings,  wblcb  reads :  "In  smooth- 
ing the  Iron  water  rib  upon  tbe  north  edge 
of  the  Hyatt  light  frame  In  front  of  the 
office  room  referred  to,  In  the  manner  In 
which  that  work  was  done,  did  the  employes 
of  the  defendants  exercise  such  care  as  Is 
generally  and  usually  exercised  under  similar 
circumstances  by  persons  in  the  same  line  of 
business,  engaged  In  doing  similar  work." 
This  request  is  not  as  concise  as  it  might 
have  been,  but  it  covered  one  of  the  issues 
In  the  case.  Of  course,  as  often  said  by  this 
court,  the  particular  form  of  the  verdict  In 
all  .such  cases  is  very  much  In  the  discretion 
of  the  trial  court  The  statute  requires  the 
trial  court,  when  requested  In  time,  as  here, 
to  "direct  the  Jury  to  find  a  special  verdict 
•  •  ♦  in  the  form  of  questions  in  writ- 
ing, relating  only  to  material  issues  of  fact 
and  admitting  a  direct  answer  to  which  the 
Jury  shall  make  answer  in  writing."  Sec- 
tion 2858,  Rev.  St  1898.  That  statute  has 
frequently  been  construed  "to  limit  such 
questions  to  such  facts  as  are  controverted 
and  put  In  Issue  by  the  pleadings,  or,  at 
most,  to  such  as  might  properly  have  been 
put  In  Issue  by  the  pleadings."  Lee  v.  C 
St  P.,  M.  &  O.  R.  Ca,  101  Wis.  352.  362,  77 
N.  W.  714;  Zlmmer  v.  F.  R.  V.  E.  R.  Co..  118 
"Wis,  618,  05  N.  W.  957,  and  cases  there  cited. 
This  court  has  frequently  held  that  even 
where  the  questions  submitted  for  a  special 
verdict  in  an  action  for  injuries  by  n^U- 
gence  cover  in  a  general  way  all  phases  of 
the  defendant's  negligence,  yet  under  the  pro- 
visions of  tbe  statute  cited  the  court  should 
submit  to  tbe  Jury  the  particular  physical 
facts  directly  put  in  issue  by  the  pleadings 
when  properly  requested  so  to  da  Lee  v. 
Railway,  supra.  Bigelow  t.  Danlelsou,  1(& 
Wis.  470,  473,  78  N.  W.  690.  As  said  by  Mr. 
Justice  Bardeen,  in  one  of  the  cases  cited: 
"A  special  verdict  is  that  by  which  the  Jury 
find  the  facts  only — leaving  the  Judgment  to 
tbe  court  Too  much  emphasis  cannot  be 
laid  upon  tills  requirement  •  •  •  The 
true  office  of  a  special  verdict  is  to  single 
out  the  issuable  facts  of  the  case  upon  which 
the  defendant's  obligation  rests.  The  ques- 
tions should  be  so  framed  as  to  present  In 
as  clear  and  sharp  a  way  as  possible,  the 
real  Issues  concerning  which  proof  is  of- 
fered, BO  that  when  determined  by  the  Jury, 
tbe  court  may  apply  the  law  and  render 
Judgment  accordingly."  Bigelow  v.  Daniel- 
son,  supra.  A  general  verdict  would  have 
covered  all  phases  of  the  defendant's  negli- 
gence, but  the  defendants  had  tbe  right 
under  tbe  statute  cited,  to  a  special  verdict 
But  as  indicated  in  tbe  cases  cited,  a  special 
verdict  which  is  but  little  more  than  a 
general  verdict  In  sections,  is  not  In  con- 
formity to  the  requirements  of  tbe  statute. 
Lee  V.  Railway,  supra ;  Bigelow  v.  Daniel- 
son,  supra ;  Sladky  v.  Marinette  Lumber  Co., 
107  Wlfl.  2S9,  88  N.  W.  514.   In  a  late  case, 


where  tbe  evidence  tended  to  show  that  the 
condition  of  the  highway  at  the  time  of  the 
accident  was  owing  to  an  extraordinary  flow 
of  water,  Mr.  Justice  Marshall  said:  "That 
was  an  important  feature  of  tbe  case.  Tbe 
fact  In  regard  thereto  was  In  issue  by  the 
pleadings.  It  was  one  of  more  significance 
than  a  mere  evidentiary  circumstance  bear- 
ing on  tbe  question  of  whether  the  highway 
was  reasonably  safe  or  not  It  was,  if  it 
existed,  one  which  the  town  authorities  were, 
as  a  matter  of  law,  not  bound  to  provide 
against"  Scbrunk  v.  St.  Joseph,  120  Wis. 
223,  228,  229,  07  N.  W.  946.  It  was  there 
held  that  as  that  question  was  put  in  issue 
by  the  pleadings  it  should  have  been  sub- 
mitted to  the  Jury  as  a  part  of  the  special 
verdict  As  held  in  that  case,  tbe  question 
so  at  Issue  and  which  the  court  so  refused 
to  submit  to  the  Jury  was  "of  more  signifi- 
cance than  a  mere  evidentiary  circumstance 
bearing"  upon  the  question  of  the  defendant's 
negligence.  Id.  Of  course,  this  court  has 
many  times  declared  that  such  special  ver- 
dict was  not  designed  to  elicit  from  the 
Jury  a  mere  abstract  of  the  evidence,  nor 
even  a  single  evidentiary  fact  not  so  put  In 
issue  and  material.  Cullen  v.  Hanlsch,  114 
Wis.  24.  81,  89  N.  W.  900 ;  Zlmmer  v.  F.  R. 
V.  B.  R.  Co.,  118  Wis.  617,  618,  95  N.  W.  957. 

Counsel  for  the  defendant  sought  to  have 
tbe  question  mentioned  covered  by  the  Jury 
In  an  Instruction  to  be  given  under  tbe  sec- 
ond question  submitted,  to  tbe  effect  that 
if  the  defendants  were  carrying  on  the  work 
"In  tbe  way  that  such  work  In  like  locations 
and  under  similar  circumstances  was  usually 
and  ordinarily  carried  on  throughout  the 
city  of  Milwaukee  and  vicinity  generally, 
then  tbe  employes  of  the  defendants  were  not 
guilty  of  any  want  of  ordinary  care  In  so 
carrying  on  such  work,  and  although  an  In- 
jury did  result  to  the  plaintiff,  yet  never- 
theless. If  you  find  that  said  employes  of  de- 
fendants were  carrying  on  the  work  In  the 
usual  and  ordinary  way  of  carrying  on  such 
work  under  similar  circumstances,  your  an- 
swer to  the  second  question  will  be  no." 
While  such  instruction  would  have  been  de- 
fective in  so  far  as  it  limited  tbe  inquiry 
to  Milwaukee  and  vicinity,  as  already  Indi- 
cated, yet  it  served  to  call  the  attention  of 
the  court  again  to  the  question  so  at  Issue 
and  not  submitted  to  tbe  Jury.  We  must 
hold  that  the  failure  to  submit  such  question 
to  the  Jury  was  error. 

3.  True,  the  portion  of  the  complaint  above 
quoted  alleges  that  the  defendants  were  neg- 
ligent In  falling  to  place  or  use  a  board  or 
shield  to  guard  or  protect  tbe  doorway  of 
tbe  office  In  which  the  plaintiff  was  so  em- 
ployed and  tbe  plaintiff  from  such  chlpplngs 
and  cuttings;  and  such  allegations  of  the 
complaint  were  put  in  Issue  by  the  answer. 
If  such  cutting  and  chipping  was  done  neg- 
ligently and  not  in  the  usual,  safe,  and  work- 
manlike manner  for  doing  such  work,  by 
reason  of  the  absence  of  such  board  or 
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Ahield,  then,  as  Indicated  In  the  qaotatlon 
from  one  of  the  cases  cited,  it  was  "of  more 
significance  than  a  mere  evidentiary  circum- 
stance." Such  physical  fact,  however,  was 
not  specifically  submitted  to  the  jury,  and 
no  request  was  made  to  have  it  so  submit- 
ted. In  tbe  absence  of  such  request  we  can- 
not say  that  there  was  error  In  failing  to 
submit  It  Nevertheless,  the  presence  or  ab- 
sence of  such  board  or  shield  was  open  to 
proof  by  tbe  respective  parties  under  the 
second  and  third  questions  of  the  special 
verdict  so  submitted  to  the  Jury.  We  per- 
ceive no  error  In  allowing  the  plalntUf  to 
prove  by  a  witness  who  was  there  about  tbe 
time  in  question,  and  while  such  cutting  and 
chipping  was  going  on,  that  he  saw  nothing 
"interposed  between  the  flying  chips  and  the 
front  of  tbe  building^ ;  and  that  there  was 
nothing.  The  plaintiff  certainly  had  the 
right  to  prove  the  situation  and  the  manner 
of  doing  the  work  at  the  time  of  the  Injury. 
But  the  principal  ruling  complained  of  In 
that  regard  Is  that  the  plaintiff  was  allowed 
on  rebuttal  to  testify  that  there  was  no  board 
about  six  Incbes  wide  standing  upon  its  edge 
across  In  front  of  the  door  and  a  foot  or 
more  south  thereof.  It  certainly  would  have 
been  more  proper  for  the  plaintiff  to  have 
made  such  proof  before  resting  her  case, 
since  the  absence  of  such  board  or  shield  was 
affirmatively  allied  In  the  complaint  But 
tbe  order  of  proof,  from  necessity,  is  always 
very  much  in  the  discretion  of  the  trial 
court;  and  in  making  the  ruling  the  trial 
judge  remarked  that  he  allowed  tbe  testi- 
mony "so  for  as  this  plaintiff  is  concerned, 
because  she  had  not  testified  on  that  subject 
at  all."  Besides,  the  court  bad,  on  the  de- 
fendant's objection,  excluded  a  question  put 
to  the  plaintiff's  first  witness,  as  to  "whether 
there  was  at  tbat  time  any  board  or  other 
protection  between  the  water  lip  and  the 
door."  Having  erroneously  excluded  such 
testimony,  on  the  defendant's  objection,  there 
was  some  excuse  for  admitting  such  testi- 
mony on  rebuttal.  The  burden  of  that  Is- 
sue was  evidently  on  the  plaintiff.  The  same 
is  true  as  to  the  evidence  of  the  service  of 
notice  of  the  plaintiff's  claim  of  injury. 

4.  Error  Is  assigned  for  permitting  testi- 
mony to  the  effect  that  the  business  of  chip- 
ping cast  Iron  with  a  cold  chisel  and  ham- 
mer is  a  "very  dangerous"  business  or  oc- 
cupation. The  ground  for  the  objection  is 
that  it  calls  for  opinion  evidence  in  a  matter 
not  Involving  science,  art,  or  skill,  and  there- 
fore was  not  admissible.  The  general  rule, 
also  "includes  the  evidence  of  common  ob- 
servers testifying  to  tbe  results  of  tbelr  ob- 
servation made  at  the  time  in  regard  to  com- 
mon apperftances,  facts,  and  conditions  which 
cannot  be  reproduced  and  made  palpable  to 
a  Jury."  5  Ency.  of  Ev.  654;  Snyder  v.  W. 
U.  Ry.  Co.,  25  Wis.  60.  "The  admission  of 
expert  testimony  Is  based  on  the  general 
ground  that  the  witness  is  speaking  of  a 
mattw  concOTning  wblch  tie  has  peculiar 


means  and  sources  of  Information  not  en- 
Joyed  by  other  persons  engaged  in  other  and 
different  occupations."  Lawson  on  Eix.  &  Op. 
Et.  (2d  Ed.)  p.  238.  But  the  same  author 
says:  "The  opinion  of  an  exp^  Is  Inad- 
missible where  the  subject  is  one  not  of  spe- 
cial skill  or  knowledge,  but  of  general  obser- 
vation or  ex];>erl^ce,  or  which  can  be  better 
answered  by  persons  In  another  calling,  or 
is  upon  a  question  wblch  the  court  or  Jury 
can  themselves  decide  on  the  facts.**  Page 
238.  See  3  Wlgmore  on  Ev.  }  1^1.  giving 
a  great  variety  of  Illustrations.  Mr.  Jones 
says :  "Clearly  it  Is  not  the  province  of  tbe 
expert  to  act  as  Judge  or  Jury.  Hrace  all 
questions  calling  for  his  opinions  should  be 
so  framed  as  not  to  call  upon  him  to  deter- 
mine controverted  questions  of  fact,  or  to 
pass  upon  the  preponderance  of  testimony." 
2  Law  of  Bv.  S  374 ;  Maltland  v.  Gilbert  Pa- 
per Co.,  91  Wis.  476,  484,  72  N.  W.  1124,  65 
Am.  St  Rep.  137;  Oreen  v.  Ashland  Water 
Co.,  101  Wis.  258,  270,  77  N.  W.  722,  43  L. 
B.  A.  117,  70  Am.  St  Rep.  911 ;  Daly  v.  City 
of  Milwaukee,  103  Wis.  588,  79  N.  W.  752; 
Miles  V.  Stanke,  114  Wis.  94,  88  N.  W.  833 ; 
Lyon  T.  Grand  Rapids,  121  Wis.  009,  618, 
620,  98  N.  W.  311.  The  latest  case  on  the 
subject  in  this  court  Is  Lounsbnry  v.  Davis, 
102  N.  W.  941,  943,  944,  Where  It  Is  said  by 
my  Brother  Slebecker  that :  "It  was  proper 
for  the  witness  to  testify  fully  as  to  the 
manner  In  which  the  anchor  was  constructed, 
the  quantity  of  stones  that  were  plied  there- 
on, to  give  a  full  description  of  the  manner 
In  which  they  were  piled  on  and  about  the 
anchor,  and  of  tbelr  displacement  after  the 
accident  But  this  la  the  limit  to  which  the 
evidence  could  properly  be  permitted  to  go. 
This  limitation  was  plainly  transgressed  In 
the  foregoing  inquiry,  and  the  witness  was 
called  upon  and  permitted  to  give  his  opin- 
ion upon  an  ultimate  Issue  In  the  case,  which 
can  only  be  resolved  by  the  jury."  And  be 
further  quotes  from  one  of  the  earlier  cases 
above  dted  that:  "The  rule  Is  that  experts 
are  not  to  decide  Issues  of  fact;  hence  all 
questions  calling  for  opinion  evidence  must 
be  so  framed  as  not  to  pass  on  the  credibility 
of  any  other  evidence  In  the  case,  else  it 
win  usurp  the  province  of  tbe  jury  and  tbe 
court"  There  are  numerous  cases  where 
this  court  has  held  It  to  be  reversible  ^ror 
for  a  witness  to  give  bis  opinion  that  a  pub- 
lic highway  was  unsafe  or  dangerous.  Un- 
der the  authorities  cited  we  must  hold  that 
the  question  whether  such  cutting  and  chip- 
ping of  the  iron  was  dangerous  was  a  qoes- 
tlon  of  fact  for  the  Jury. 

6.  Error  Is  assigned  because  the  court 
charged  the  jury  that:  "If  •  •  •  you 
sball  be  satisfied  by  the  preponderance 
*  *  *  of  all  the  evidence  tbat  tbe  em- 
ployes of  the  defendants,  In  carrying  on  the 
work  of  chiseling  iron  in  front  of  tbe  office 
In  question,  under  the  circumstances  dis- 
closed In  this  case,  did  not  use  the  care  wfaicb 
the  great  majorltj  ct  men  would  have  used 
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□nder  tbe  same  or  similar  drcmnatancea, 
tlwD  your  answer  to  tbls  question  will  be 
res;  otberwlBe.  It  will  be  00.**  Tbe  criticism 
is  to  tbe  use  of  the  words  "tbe  care  which  tbe 
great  majority  of  men  wonld  have  used" — in- 
stead of  saying,  "the  care  which  the  great 
majority  of  men  ordinarily  ezerclse"-~Glt]ng 
Xass  T.  Schnlz,  106  Wis.  146,  150,  81  N.  W. 
133.  The  true  test  of  such  care  Is  stated 
above  in  somewhat  different  langaage.  While 
the  wording  of  tbe  portion  of  tbe  charge 
quoted  may  be  open  to  criticism,  yet  it  seems 
to  have  some  sanction  in  decislona  of  this 
court;  and  we  cannot  believe  that  tbe  jnry 
were  misled  by  It  Olwell  v.  Milwaukee 
Street  R.  Co.,  92  Wis.  330,  334.  66  N.  W.  862; 
Boelter  v.  Ross  L,  Co.,  103  Wis.  824,  330, 
79  N.  W.  243;  Chase  t.  Blodgett  Milling  Co., 
Ill  Wis.  666,  660.  &7  N.  W.  826.  Upon  such 
a  delicate  question  It  Is  always  wise  to  ad- 
here to  tbe  most  approved  statement  of  the 
law,  and  thus  avoid  all  criticlam. 

6w  Error  Is  assigned  because  the  court 
charged  the  jury  upon  the  question  of  proxi- 
mate cause,  as  follows:  "When  we  speak  of 
tbe  proximate  cause  of  an  Injury,  we  mean 
not  only  the  natural  cause  of  the  injury,  but 
also  such  a  cause  as  ought,  under  the  at- 
tending circumstances,  to  be  reasonably  ex- 
pected, by  a  person  ,  of  ordinary  intelligence 
and  prudence,  to  produce  Injury  to  another. 
Or,  In  other  words,  ought  an  Injury  to  an- 
othw.  in  the  light  of  tbe  attending  clrcum- 
stances,  to  have  reasonably  been  foreseen  or 
expected  as  the  natural  result  of  the  act  or 
omission  complained  of?"  The  claim  Is  that 
the  second  portion  of  tbe  charge,  thus  quoted, 
is  erroneous  In  using  the  words  "natural  re- 
sult," instead  of  saying  tbe  "natural  and  pro- 
bable result"  But  we  are  constrained  to 
hold  that  the  language  quoted  does  In  sub- 
stance include  tbe  words  thus  claimed  to 
have  been  improperly  omitted.  The  question 
thus  presented  is  quite  similar  to  the  question 
presented  In  a  recent  case  in  tills  court 
Feldscbnelder  v.  C.  M.  &  St  P.  R.  Co..  122 
Wis.  423,  430,  431,  99  X.  W.  1034.  In  that 
case  the  words  "natural  and  probable  result" 
were  both  omitted  from  tbe  charge;  and, 
after  quoting  the  approved  rule  from  a  for- 
mer decision  of  this  court,  tt  was  there  said 
that:  "The  ideas  here  expressed  may  doubt- 
less be  well  expressed  In  other  language,  but 
no  reason  for  material  variation  from  this 
definition  Is  perceived,  and  we  cannot  too 
strongly  urge  upon  trial  courts  that  It  be 
substantially  or  literally  followed  in  personal 
Injury  casct."  Tbe  same  is  true  in  the  case 
at  bar. 

7.  Error  is  assigned  because  tbe  verdict  Is 
excessive.  We  are  constrained  to  hold  that 
tbe  damages  assessed  by  the  jury  are  grossly 
excessive:  As  already  Indicated,  this  case 
mast  go  back  for  a  new  trial  by  reason  of 
errors  mentioned.  Nevertheless,  It  will  be 
promotive  of  tbe  ends  of  justice  to  suggest 
an  amount  whldi  would  be  deemed  excessive 
upon  sobrtantlally  tbe  same  evidence  aa  to 


damages  as  appears  in  this  record.  Such 
practice  seems  to  have  the  sanction  of  this 
court  Ooodno  v.  Osbkosh,  28  Wis.  800; 
Patten  v.  a  &  N.  W.  By.  Co.,  82  Wi&  624, 
636:  fl.  c,  36  Wis.  413,  416;  Collins  v.  JTanes- 
vUle,  107  Wis.  436,  438,  441,  83  N.  W.  696; 
8.  c  111  Wl*.  348,  858,  87  N.  W.  241,  1087; 
B.  c  117  Wis.  416,  416.  417,  94  K.  W.  300. 
Of  course,  there  Is  no  exact  rule  for  esti- 
mating damages  in  such  a  case.  Several 
cases  In  tbls  court  have  been  collated  In 
Rueplng  V.  a  A;  X.  W.  Ry.  Co.,  123  Wis. 
319,  325,  326,  101  N.  W.  710.  We  also  refer 
to  cases  In  other  jurisdictions  where  verdicts 
from  ¥2.000  to  f5,000  for  the  loss  of  an  eye 
have  been  held  not  to  be  excessive.  Lemsra 
V.  St  Joseph  F.  M.  Co.,  70  Afo.  App.  200; 
City  of  £.  St  Louis  V.  Dougherty,  74  111. 
App.  490;  Johnson  v.  Mo.  Fac  Ry.  Co.,  96 
Mo.  340.  9  S.  W.  790,  9  Am.  St  Hep.  351. 
In  tbe  case  at  bar  we  are  constrained  to  bold 
that  a  verdict  of  more  than  $6,000  upon  sub- 
stantially the  same  evidence  as  to  damages 
as  In  this  record  would  be  deemed  to  be  ex- 
cessive There  are  no  other  questiona  call- 
ing for  consideration. 

The  judgment  of  the  superior  court  for 
Milwaukee  county  Is  reversed,  and  the  cause 
is  remanded  for  a  new  triaL 


MARTIN  V.  martin: 

(Supreme  Court  of  Wlaconsin.   Nov.  14.  1905.) 

1.  DiVOBCS  —  ALIHORT— JUDOUENT— MOOITZ- 

OATioN— Division  of  Estate. 

Rev.  St  1898,  S  2360,  provides  that  after 
a  jodgment  for  alimony  the  conrt  may  from 
time  to  time,  on  petition  of  either  party,  review 
tbe  jadgment  respecting  the  amount  of  sucb 
alimoDv  or  allowance ;  bat,  when  a  final  divi- 
sion 01  the  property  ahall  have  been  made,  no 
other  provision  shall  thereafter  be  made  for 
the  wife.  Held  that,  on  an  application  by  a 
divorced  wife  for  a  final  division  of  ber  bus- 
band's  property,  tbe  value  thereof^  for  the 
purpose  of  division,  should  be  detennmed  as  to 
the  date  of  the  bearing  of  the  application,  and 
not  aa  to  the  date  of  the  original  judgment 

2.  Same— Amount  or  Aixowance. 

Where,  on  an  application  for  a  division 
of  a  husband's  property  In  a  divorce  proceed- 
ing. It  appeared  that  the  net  value  of  bis  prop- 
erty amounted  to  about  Sl,700.10,  a  judgment 
awarding  the  wife  $1,500  was  excessive,  and 
should  be  reduced  to  $600. 

Appeal  from  Circuit  Court  Fond  du  Lac 
Gonnty;  Chester  A,  Fowler,  Judge. 

Action  by  Mary  Martin  against  Patrick 
Henry  Martin.  From  an  order  and  judg- 
ment making  a  final  division  and  distribu- 
tion of  defendant's  property,  after  granting 
plalntlfC  a  decree  of  divorce,  defendant  ap- 
peals. Reversed. 

This  Is  an  appeal  from  an  ordei^and  judg- 
ment for  a  final  division  and  distribution  of 
the  property  of  the  defendant  In  an  action 
for  divorce.  The  original  judgment  render- 
ed March  12,  1902,  dissolved  the  marriage 
betri  een  the  parties,  awarded  temporary  ali- 
mony to  the  plaintiff,  and  awarded  the  cus- 
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tody,  care,  and  aiqnKWt  of  tbe  tbree  <dill- 
dren  to  the  defendant,  but  did  not  decree  a 
final  divtelon  of  tbe  property.  Under  tblB 
decree  It  deTOlTed  upon  defendant  to  support, 
maintain,  and  educate  ti>e  tbree  children, 
tbe  Issue  of  the  marriage.  This  he  baa  done 
ty»  to  the  present  time,  and  be  eqKcts  to 
-carry  out  this  obligation  In  the  future.  This 
proceeding  was  brought  by  tbe  defendant  to 
secure  a  final  dlTlslon  of  the  propwty.  At 
the  dme  of  the  granting  of  tbe  divorce  tlie 
•court  found  that  the  ralne  of  the  defendant's 
estate,  after  deducting  all  claims  against  it, 
amounted  to  about  $3,900.  This  property 
■consisted  of  tbe  homestead,  the  title  to  which 
was  In  the  name  of  both  parties,  the  house- 
bold  fnmltnre,  a  law  liteary,  the  defendant's 
Interest  in  his  father's  estate,  a  house  and  lot 
in  another  part  of  the  city,  and  some  person* 
al  property.  The  homestead  and  the  other 
house  and  lot  were  mortgaged.  Since  the  de- 
cree was  given,  the  defendant  has  disposed 
of  bis  interest  In  bis  father's  estate,  and 
has  sold  tbe  house  and  lot  owned  by  talm  at 
that  time.  He  now  has  his  bomestead,  which 
has  not  been  kept  In  good  repair  and  Is 
valued  at  from  $3,500  to  1M.000;  the  house- 
hold famitarei  of  the  value  of  about  $150; 
hla  law  library,  of  the  value  of  from  $200  to 
$250;  and  about  $75  In  cash.  The  mort- 
gage on  the  homestead  and  the  unpaid  taxes 
and  interest  amount  to  $1,824.35.  and  defend- 
ant's personal  obligations  amount  to  $890.55, 
making  a  total  indebtedness  of  $2,714.00. 
Defendant  la  now  54  years  of  age,  and  his 
income  amounts  to  about  $1,200  yearly. 
Plaintiff  was  awarded  temporary  alimony  of 
$20  per  month,  and  is  earning  $20  per  month 
as  a  stenographer.  She  is  now  40  years  of 
age.  The  court  awarded  judgment  in  favor 
of  plaintiff  for  $1,500,  and  gave  defendant  six 
months  In  which  to  pay  this  amount,  and  In 
the  meaatlme  ordered  that  he  continue  to 
pay  tbe  $20  per  month.  This  Is  an  appeal 
from  tbe  order  and  that  part  of  the  judgment 
decreeing  the  final  distribution  of  defend- 
ant's estate. 

Maurice  McEenna,  for  appellant  Doyle 

&  Hardgrove,  for  respondent 

SIEBECEEB,  J.  (after  stating  tbe  facts). 
The  plaintiff  was  awarded  the  sum  of  $1,500 
as  a  proper  and  reasonable  amount  out  of 
defendant's  estate  In  the  final  division  and 
distribution  of  the  estate  in  a  proceeding 
under  section  2360,  ReT.  St  1808.  Tbe  trial 
court  evidently  acted  upon  the  condition  of 
defendant's  property  as  found  by  the  court 
when  the  original  Judgment  waa  rendered 
March  12,  1902.  We  think  that  tbe  statute 
under  which  this  proceeding  Is  Instituted  con- 
templates' that  the  court  should  ascertain  the 
amount  and  value  of  the  defendant's  proper- 
ty and  his  liabilities  at  the  time  of  hearing 
the  application  for  a  division,  and  should 
then  make  a  final  division  and  distribution 


of  it,  with  *^ae  r^»rd  to  the  legal  and  eqol- 
teble  rights  of  each  party,  the  ability  of  the 
husband,  tbe  spedal  estete  of  the  wife,  tbe 
character  and  situation  at  the  parties,  and 
all  tbe  circumstances  of  the  case."  Proceed- 
ing teoai  this  stan^rolnt,  we  are  unable  to 
afllrm  the  eondnslon  of  the  court  awarding 
the  plaintiff  the  sum  of  $1,600  In  sucb  a  final 
dlvldott  and  dlstribntlon. 

It  becomes  material  to  ascertain  what 
property  defendant  actually  owned,  and 
the  amount  of  hla  indebtedness  at  the  tiUne 
of  the  modlflcatlfm  of  the  decree,  namely, 
June,  1800.  The  witnesses  who  teaUfled  to 
the  value  of  defendant's  homestead  did  not 
place  it  above  $4,000.  This  appears  to 
be  a  Uboral  estimate  of  its  actual  value. 
If  we  add  to  this  the  value  of  his  personal 
property  as  shown  by  tbe  evidence.  $475, 
we  obtain  a  total  for  defendant's  estate  of 
$4,476.  The  real  estate  Is  subject  to  a  mori> 
gage,  claims  of  accumulated  Interest,  and 
some  unpaid  taxes,  amounting  to  $1,824.^ 
This  leaves  an  equity  of  the  value  of  not  to 
exceed  $2,650.65  under  the  most  favorable 
estimate  and  conditions,  and  this  amount 
in  all  probability  could  not  be  realized  in 
case  it  should  become  necessary  to  convert 
It  into  money.  Defendant's  liabilities,  ad- 
ditional to  the  liens  upon  his  real  estete, 
amount  to  $800.55.  Deducting  the  total  of 
his  liabilities  from  the  value  of  bis  entire 
estate  would  leave  but  $1,760.10,  and  out  of 
this  plaintiff  was  awarded  $1,500.  As  stat- 
ed, the  defendant  would  in  all  probability 
be  unable  to  realize  on  this  any  sum  ap- 
proximating the  amount  awarded  plaintiff 
as  her  share  In  the  final  division  and  distri- 
bution. It  would  practically  amount  to 
transferring  the  residue  of  bis  estete  to  her. 
and  probably  would  leave  a  deficiency 
against  him  in  her  favor.  This  result  can- 
not be  Justified  In  the  light  of  the  circum- 
stances of  the  case  and  the  rights  of  the  par^ 
ties.  There  Is  nothing  special  In  the  charac- 
ter or  situation  of  the  parties  to  take  the 
case  out  of  the  rule  applied  by  this  court 
from  an  early  day  and  repeatedly  adhered  to 
In  the  following  cases.  Vamey  v.  Vamey, 
58  Wis.  19,  16  N.  W.  36;  McCbesney  v.  Mc- 
Cbesney,  91  Wis.  268,  64  N.  W.  866;  Roelbe 
V.  Roeike,  103  Wis.  204,  78  N.  W.  923;  Edle- 
man  v.  Bdleman  (Wis.)  104  N.  W.  66.  Un- 
der the  rule  of  these  cases  we  are  of  the 
opinion  that  plaintiff  should  be  awarded 
the  sum  of  $600  in  a  final  dlvMon  and  dl8> 
tributlon  of  defendanlfs  estate. 

The  order  appealed  from  la  reversed,  and 
that  part  of  tbe  Judgment  awarding  plaintiff 
$1,500  In  the  final  division  and  distribution 
of  defendant's  estete  is  modified,  so  as  to 
award  her  the  sum  of  $600;  and,  as  so  modl- 
.  fied,  the  Judgment  is  affirmed.  No  costs  are 
allowed  to  either  party.  The  defendant  wUI 
be  required  to  pay  the  fees  of  tba  clerk 
of  this  court 
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1.  Tender — Sdpticiemot— Oomditionb. 

An  offer  by  defendant  to  plaintiff  of  the 
sam  of  $525  "in  fall  settlement"  of  a  certiUn 
indebtedness  owing  to  plaintiff  for  the  use  of 
certain  machinery  was  a  mere  offer  to  pay  a 
certain  amount  in  satisfaction  of  the  whole 
debt  and  did  not  conatitate  &  valid  ttnder. 

[Eld.  Note.— For  cases  in  point,  m  TCrt.  4S» 
Cent.  Dig.  Tender.  §  88.] 

2.  JUDaUENT— Admi-tted  Oluh. 

Where  there  was  no  tender  before  suit 
brought,  and  defendant  admitted  an  indebted- 
ness of  $525,  plaintiff  was  entitled  to  an  order 
for  the  parent  thereof,  with  interest  from 
the  due  date,  under  Rev.  St.  1888,  S  28^  pro- 
Tiding  that  when  the  answer  expressly,  or  by  not 
denying,  admits  part  of  the  plaintiff's  claim  to 
be  Just,  the  court,  on  motion,  may  order  such 
defendant  to  Batiafy  that  part  of  the  claim, 
and  may  enforce  the  order  aa  It  enforcca  a 
judgment  or  provisional  remedy. 

Appeal  from  CHrcolt  Ooort.  Milwaukee 
County;  Warren  D.  Tarrant,  Judge, 
■   Action  by  F.  J.  Mann  against  R.  W. 
Roberta.   From  a  judgment  for  plalntlCT,  de- 
fendant appeals.  Affirmed. 

Action  on  contract.  Tbe  complaint  al- 
leges, in  effect,  tbat  on  May  9,  1904,  plaln- 
tiCC  leased  to  defendant  a  steam  aboTel  witb 
trucks  and  appliances  for  the  purpose  of 
dig.^ln*  a  dltcb  across  a  cranberry  marsh, 
and  until  said  ditch  should  be  completed, 
wblch  time  was  estimated  at  from  40  to  60 
dflTS;  that  said  shovel  waa  to  be  returned 
after  00  days  upon  10  days'  vrltteu  demand 
oy  plaintiff;  that  by  said  agreemrat  the 
shovel  and  appliances  were  to  be  shipped 
to  defendant  hj  plaintiff  In  good  working 
order,  the  defendant  agreeing  to  keep  the 
eainc  In  good  order  and  repair,  and  r^lace 
all  parts  that  might  be  broken  prior  to  re- 
delivery to  plaintiff  In  as  good  condition  as 
the  same  were  at  the  time  th^  were  shipped, 
except  ordinary  wear,  defendant  paying 
freight  and  shipping  expenses  both  ways  be- 
tween Embarrass  and  Milwaukee;  that  de< 
feiidant  agreed  to  pay  $25  per  day  of  10 
hours  each  for  the  use  of  said  shovel,  Sun- 
days excepted,  from  the  time  the  same  ar- 
rived at  Embarrass  until  delivered  on  cars 
there,  consigned  to  plaintiff  at  Milwaukee, 
and  If  tbe  machine  worked  more  than  10 
hoars  a  day  $2.50  per  hour  was  to  be  paid 
for  such  extra  time;  tbat  defendant  also 
agreed  to  engage  the  crew  formerly  hired 
by  plaintiff  to  operate  the  shovel  at  tbe  same 
pay  formerly  received;  that  under  this  con- 
tract, tbe  shovel  and  appliances  were  forth- 
with shipped  to  Embarrass,  Wis.,  and  arrived 
there  on  the  17tb  day  of  May,  1904,  and 
Were  set  to  work  by  defendant;  that  after  be- 
ing at  work  for  a  time,  and  without  good 
reason,  the  defendant  abandoned  the  work, 
and  returned  the  shovel  and  appliances  to 
Milwaukee  on  or  about  the  18th  day  of  June, 
1904.  without  the  consent  of  the  plalntlCC; 
that  said  machinery  was  left  by  defendant 
on  a  side  track  In  the  elty  of  Milwaukee, 
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and  plaintiff  refused  to  accept  the  same; 
that  It  would  have  taken.  In  the  ordinary 
course  of  work,  more  than  00  days  to  com- 
plete the  ditch  In  question;  that  since  the  re- 
turn of  said  machinery  plaintiff  has  been 
unable  to  find  employment  therefor;  that  de- 
fendant has  refused  to  pay,  although  pay- 
ment was  duly  demanded;  that  when  said 
machinery  was  returned  to  Milwaukee,  It 
was  found  that  a  portion  of  the  fltUngs,  ap- 
pliances, etc,  bad  been  removed,  and  were 
mlaaing;  that  said  removed  parts  were  rea- 
sonably worth  $100,  and  the  same  have  not 
been  replaced  or  paid  for  by  defendant 
Judgment  Is  demanded  for  $1,600  for 
the  use  of  the  shovel  and  appliances,  and  for 
the  sum  of  $100  damages  for  the  parts  re- 
moved. Defendant  answered  admitting  that 
he  leased  from  plaintiff  the  shovel  and  ap- 
pliances referred  to  In  the  complaint  for  the 
purpose  of  digging  the  ditch  at  Embarross, 
bat  denies  that  It  was  leased  for  any  fixed 
period  of  time,  admits  that  the  shovel  and 
appliances  were  In  good  working  order  and 
were  received  by  blm  at  Embarrass,  and  al- 
leges that  on  May  9,  1904,  he  entered  Into 
a  written  contract,  by  the  terms  of  which 
plaintiff  agreed  to  lease  to  defendant  tbe 
shovel  and  appliances  In  question;  that  dfr 
fendant  agreed  to  keep  the  same  In  good 
repair,  and  replace  all  broken  parts  prior 
to  redelivery  to  plaintiff  and  pay  the  freight 
and  shipping  expenses,  and  pay  plaintiff 
$25  a  day  for  each  day  of  10  hours,  except 
Sundays,  for  the  use  of  said  shovel  and  ap- 
pliances from  tbe  time  the  same  arrived  at 
Embarrass  until  redelivered  on  board  cars 
there  consigned  to  plaintiff  at  Milwaukee, 
and  no  other  or  further  sum ;  that  defendant 
agreed  to  engage  the  crew  of  men  hired  by 
plaintiff  to  operate  the  shovel;  that  the 
shovel  and  appliances  were  received  at  Em- 
barrass, May  18,  1904,  and  used  by  defendant 
21  days  after  the  date  of  arrlva],  and  there 
Is  due  and  owing  from  defendant  under  the 
contract  the  sum  of  $525;  that  on  the  11th 
day  of  June,  1904,  defendant  returned  and 
loaded  on  cars  at  Embarrass  said  shovel 
and  appliances  consigned  to  plaintiff  at  Mil- 
waukee; that  on  the  15th  day  of  June,  1904, 
defendant  and  plalutlfl  met  for  the  purpose 
of  adjusting  and  settling  said  matter,  and 
that  defendant  then  and  there  offered  plain- 
tiff tbe  sum  of  $525  In  full  settlement  of  the 
Indebtedness  for  the  use  of  said  shovel  and 
appliances,  and  plaintiff  then  and  there  re- 
fused to  accept  the  same;  that  defendant 
ever  since  has  been  and  now  is  ready  and 
willing  to  pay  said  sum,  and  bring  the  money 
Into  court  for  the  use  of  plaintiff  and  In  dis- 
charge of  the  indebtedness  Incurred  by  said 
contract  and  the  terms  thereof;  that  defend- 
ant complied  with  all  ttxe  t«ms  and  con- 
ditions of  said  contract  and  owes  plaintiff 
no  further  sum. 

On  the  pleadings,  plaintiff  moved  the  court 
for  an  order  directing  defendant  to  settle 
that  part  of  the  plaintiff's  claim  which  waa 
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admitted  by  the  answer,  to  wit,  $525,  and 
that  be  be  required  to  pay  Interest  on  said 
mm  from  June  19,  1801,  at  6  per  cent  The 
motion  was  based  upon  the  complaint  an- 
Bww.  and  affidavit  of  I^man  G.  Wbeeler,  on« 
of  plalntlfTa  attorneys,  which  affidavit  set 
up,  in  effect,  that  affiant  was  the  attorney 
of  plaintiff  and  made  the  affidavit  on  hte  be- 
half; that  no  money  bad  been  paid  into  conrt 
by  dtfendant,  and  that  the  affidavit  was 
made  to  be  naed  upon  the  motion  to  require 
ttie  paymtot  to  plaintiff  of  the  aum  admitted 
in  the  UDBwee  to  be  Just  np(m  this  motion 
the  court  ordered  that  dtfendant  forthwith 
satisfy  that  part  of  tba  plaintiff's  claim  ad- 
mitted 1^  the  answer  to  be  Just,  to  wit, 
the  sum  of  $925,  and  interest  ftom  June  IS, 
1004,  at  S  per  cent,  to  which  order  defendant 
excepted. 

jr.  W.  Wegner  (A.  H.  Blatchley,  of  coun- 
sel), for  apireUant  ^heeler  &  Perry,  for  re- 
spondent 

KBBWIN,  J.  (after  statins  the  facts). 
This  action  is  broi^t  to  recover  $1,000 
claimed  to  be  due  plaintiff  on  contract  re- 
ferred to  in  the  foregoing  atatonent  of  facts. 
Deffflidant  In  his  answer  admits  that  before 
action  brought  uid  on  June  IB,  1804,  he  was 
Indebted  to  the  plaintiff  In  the  sum  of  $929 
for  the  use  of  the  machinery  referred  to  in 
the  complaint  The  defendimt  however,  «m- 
tenda  that  bis  answer  shows  a  tender  of 
this  amount  admitted  to  be  due  before  ac- 
tion was  brought  and  on  June  19, 1804,  and 
thnefore  plaintiff  was  not  entitled  to  the 
remedy  provided  for  1^  section  2882,  Bev. 
8t  1888.  That  In  case  of  plea  of  tender  be- 
fore suit  k^t  good,  section  2882,  Bev.  St 
1888,  has  no  application,  but  that  the  action 
is  governed  by  sections  4285  and  4267,  Bev. 
St  1888.  If  the  appellant  had  pleaded  a 
tender  before  action  brought  and  that  such 
tender  had  been  kept  good,  as  dalmed,  there 
would  be  much  force  In  this  contention.  The 
main  contention,  therefore,  and  the  one  up- 
on which  this  case  mnst  turn  Is  whether  the 
answer  shows  a  good  tender  before  action 
brought  If  so,  then  the  plaintiff  was  not 
entitled  to  the  remedy  provided  by  section 
2892,  Bev.  St  1898.  But  on  the  contrary, 
if  no  tender  was  pleaded  and  the  answer 
admits  Indebtedness  of  $525,  be  was  entitled 
to  sueb  remedy,  and  the  court  was  right  In 
ordering  defendant  to  pay  the  sum  of  $525 
admitted  to  be  due  by  the  answer.  The  al- 
legations of  the  answer  respecting  tender 
are,  In  effect  that  on  the  15th  day  of  June. 
1804,  defendant  and  plaintiff  met  for  the  pur- 
pose of  adjusting  and  settling  said  matter, 
and  that  defendant  then  and  there  offered 
plaintiff  the  sum  of  $525  In  full  settlement  of 
the  Indebtedness  for  the  use  of  said  shovel 
and  appliances,  and  plaintiff  then  and  there 
refused  to  accept  the  same;  that  defendant 
ew  since  has  been  and  now  is  ready  and 


willing  to  pay  said  sum  and  bring  die  money 
Into  court  for  the  use  of  the  plaintiff,  and 
In  discharge  of  the  Indebtedness  incurred 
by  said  contract  and  the  terms  thereof. 

It  Is  very  clear  that  these  allegations  do  not 
constitute  a  good  tender.   In  ordw  to  con- 
stitute a  valid  tender.  It  must  be  an  uncondi- 
tional offer  of  the  amount  tendered.   An  of- 
fer to  pay  a  certain  sum  of  money  in  satU- 
faction  of  the  whole  debt  Is  not  snfDdeot 
Elderkln  v.  Fellows,  80  Wis.  338,  19  N.  W. 
101;  Latham  et  at  v.  Hartford,  27  Kan.  i 
248:   2  GreenL  on  Bv.  S  605;   Noyes  v. 
Wyckoff.  114  N.  T.  204,  21  N.  B.  158.  A 
tender  of  money  In  order  to  be  available 
as  a  defense  must  be  wltboat  quallflcatiwi 
or  condition.  It  must  not  be  coi^tled  witt 
any  condition  or  qualification,  which  U  ac- 
cepted, would  prejudice  the  right  of  tbe  par- 
ty to  whom  the  amount  la  tendwed  in  the 
litigation  of  his  claim  toe  a  larger  sum. 
So  a  tenda-  "in  full  settlement  and  dlschai^e  i 
of  all  demanda  which  plaintiff  held  against 
him"  is  not  a  good  tender.  Wood  v.  Hitch-  j 
cock,  20  Wend.  47.   It  to  quite  cdear  from  ' 
the  allegations  of  the  answer  in  the  case 
before  us  ibat  the  ott&e  to  pay  $925,  was 
an  offer  in  payment  and  satiafactlon  of  the 
amount  due  from  defendant  to  plaintiff  un- 
der the  contract  sued  upon.  According  to 
the  alle^tiona  of  the  answer,  the  offer  was 
made  In  fall  settlement  of  the  plaintiff's 
claim.  The  off^  of  payment  was  In  tbe  na- 
ture of  an  offeif  of  compromise  and  settle- 
ment and  not  such  an  unconditional  offer  to 
pay  $525  as  would  constitute  a  tender.  Shll- 
and  et  al.  v.  I^eb  (Sup.)  68  N.  Y.  Sopp.  11; 
Richardson  v.  Boston  C.  L.,  9  Mete.  42; 
Roosevelt  v.  Bull's  Head  Bank  et  at,  45  Barb. 
579;  Irvln  v.  Gregory,  13  Gray,  215;  Thayer 
V.  Brackett  12  Mass.  465.   There  being  no 
tender  before  suit  and  defendant  having 
admitted  the  Indebtedness  of  $525,  plain- 
tiff was  entitled  to  an  order  for  the  payment 
thereof.    Section  2892.  Bev.  St  1898.    It  Is  | 
further  claimed  by  appellant  that  the  court  j 
erred  in  ordering  the  payment  of  $525,  and 
interest  from  June  15,  1904;  but  It  appears 
from  the  allegations  of  the  answer  that  the  j 
$525  was  due  on  June  15,  1904,  and  there  { 
having  been  no  tender  so  as  to  deprive  plain- 
tiff of  the  remedy  provided  by  section  2S92,  j 
Rev.  St.  1898,  be  was  entitled  to  an  order 
for  the  payment  of  the  amount  due,  which, 
of  course.  Includes  Interrat  from  June  15, 
1904,  the  time  at  which  It  Is  admitted  by  the 
answer  said  sum  became  due.  Thovfore 
there  was  no  error  In  ordering  payment  of 
Interest  The  order  of  the  court  below  was 
fully  authorized  under  the  pleadings,  and.  ' 
being  In  compliance  with  section  2882,  Bev. 
St.  1898,  no  error  was  committed.  Buffalo 
Barb  Wire  C!o.  v.  Fhlllips  et  aU  64  Wis. 
338,  29  N.  W.  208;  SeUers  v.  Union  I..  Co.. 
86  Wis.  398. 

The  Judgment  of  the  conrt  below  la  af- 
firmed. 
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SANDERS       GERMAN  FIBB  INS.  Oa 
OF  INDIANA. 
(Supreme  Coart  of  Wisconsin.  Nor.  1^  1906.) 

1.  YxinuK— OHAKax— PowB  Of  OouKT— Stax- 

UTOBT  PbOVISIONS. 

Laws  1860,  p.  364,  c.  861,  confer*  civil 
jnrisdiction  on  the  county  court  of  a  coontr, 
and  provides  that  all  laws  'relating  to  proceed- 
ings in  civil  acticois  in  the  circuit  courts  sball 
applv  to  It.  and  that  whue  a  change  of  venue 
is  allowed  tot  Interest  or  prejudice  of  the  county 
iudge  the  cause  shall  be  removed  to  the  dnmit 
court  of  the  coonty.  Rev.  St.  1876,  {  2466,  pro- 
vides that  the  general  provisions  relating  to 
circuit  courts  In  civil  actions  shall  apply  to  the 
conntr  court,  unless  inapplicable.  Beld,  that 
Bev.  8t  1878,  }  2^  providing  for  diange  of 
venue  on  account  of  the  c<Hivenience  of  wit- 
nesses, etc,  applies  to  the  county  court,  and 
authorizes  a  chiuige  of  venue  to  another  county ; 
Iaws  1888,  V.  20,  c  20,  authorising  a  change 
to  the  dremt  court  of  the  conn^  applying 
only  to  a  change  of  venue  on  account  of  the 
disqualification  of  the  county  Judge. 

2.  AFFsaii— DEdBiONB  Review ABUC  —  QuiS- 

TIOH8  PBB8EBVED  BT  ReOOBD. 

The  order  of  a  county  court  denying  a 
change  of  venue  to  another  county  for  the  con- 
venience of  witneesee  recited  that  the  court 
bad  no  power  to  send  the  case  ont  of  the  eonuty . 
The  record  showed  that  the  applicant  for  a 
change  of  venue  objected  to  proceeding  to  trial 
on  the  ground  that  the  court  had  declined  to 
pass  on  the  merits  of  the  application :  that  the 
trial  Judge  stated  that  he  had  decided  the  mo- 
tion on  one  ground,  and  was  not  asked  to  decide 
on  the  other  ground,  snd  overruled  the  objec- 
tion to  proceeding  to  trial ;  and  the  order  deny- 
ing the  motion  for  want  of  power  was  permitted 
to  stand.  Held,  that  the  record  showed  that  the 
applicant  for  a  change  of  venue  objected  trf  the 
deelskm  baaed  on  vrant  of  power,  and  did  not 
vrithdraw  the  motion,  tiMrwy  presenting  tor 
review  the  question  of  the  correctness  of  the  de- 
cision. 

&  Saio— Dmux  or  Chaitgi  ov  VEiruE. 

Where  a  court  has  the  power  to  change 
the  place  of  trial  for  the  convenience  of  wit- 
nesses, a  denial  of  a  motion  therefor  because 
of  want  of  power  to  grant  it  Is  reversible  error. 
4  Same— REvnv. 

An  otier  denying  a  motion  for  a  change 
of  venue,  though  not  appealable,  is  reviewable 
on  appeal  from  the  Judgment  rendered  in  the 
cause. 

Appeal  from  Winnebago  Oonnty  Court; 
O.  D.  Oleveland,  Judge. 

Action  by  George  O.  Sanders  against  the 
German  Fire  Insurance  Ck}mpany  of  Indiana. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.  Reversed. 

Appellant,  through  Its  agency  at  Green 
Bay,  issued  its  policy  of  insurance  to  one 
Mary  A.  Donovan  on  her  housebotd  furniture 
in  her  dwelling  bouse  at  Green  Bay,  Brown 
connty,  Wis. .  The  house  and  Its  contents 
were  destroyed  by  Are.  After  the  fire  Mrs. 
IXinoTaD  madte  proofs  of  loss  and  assigned  her 
interest  In  the  policy  to  the  respondent, 
CSeorge  O.  Sanders,  of  Oshkostt,  Winnebago 
county.  Wis.,  wbo  demanded  payment  of  the 
appellant,  and  commenced  action  in  the  coun- 
ty court  of  Winnebago  county.  The  com- 
plaint allies  facts  allowing  liability  of  de- 
foidapt  Defendant  answered,  admitting  the 
mating  of  tiie  policy,  and  denied  other  al- 


legations of  the  complaint,  and  sets  up  af- 
firmative defenses,  which  it  Is  alleged,  render 
the  policy  void.  After  issue  Joined  defendant 
moved  on  affidavit  for  change  of  place  of 
trial  from  Winnebago  to  Brown  county  for 
the  convenience  of  witnesses  and  to  promote 
the  ends  of  justice.  The  court  denied  the 
motion  on  the  ground  that  it  had  no  power 
to  send  the  case  out  of  Winnebago  connty 
on  such  motion,  with  flO  costs  of  motion. 
Defendant  duly  excepted  to  this  order  on 
the  ground  of  lack  of  power  In  the  court  to 
change  the  place  of  trial,  and  also  excepted  to 
the  refusal  of  the  court  to  exercise  its  dis- 
cretion in  that  behalf.  The  case  was  after- 
wards tried  by  the  court  without  a  Jury, 
against  the  objection  of  the  defendant  that 
the  court  bad  Improperly  denied  its  motion 
for  change  of  place  of  trial  and  failure  to 
pass  upon  the  merits  of  such  application. 
The  court  made  its  findings  of  fact  and  con- 
clusions of  law  and  ordered  Judgment  for 
plaintiff,  wlilch  was  entered  for  9266.66,  In- 
terest and  costs.  Motions  for  judgment  and 
new  trial  were  made  by  deftedant  and  d^ed. 

Green,  Fairchild,  North  A  Parker  (Charles 
B.  Obermeyer,  of  counsel),  for  appellant 
Eaton  &  Baton,  for  respondimt. 

KERWIN,  J.  (after  stating  the  facts).  Er- 
ror Is  assigned  because  the  court  denied  the 
application  for  change  of  venue.  The  order 
denying  the  motion  shows  that  it  was  de- 
nied on  the  ground  that  the  court  had  no 
power  to  send  the  case  out  of  Winnebago 
county.  The  county  court  of  Winnebago 
county  Is  a  cotlrt  of  record,  and  has  civil 
Jarlsdlction  equal  to,  and  commensurate  with, 
the  circuit  courts  of  this  state,  subject  to 
certain  exceptions  and  re8ti;tctions  not  mate- 
rial here.  Chapter  861,  p.  364.  Laws  1860, 
and  amendments  thereto.  Section  7  of  the 
act  provides:  "All  the  general  provisions  of 
the  statutes  of  Wisconsin  and  of  all  general 
laws  which  now  exist,  or  may  hereafter  ex- 
ist, relating  to  the  proceedings  in  civil  actions 
in  the  circuit  courts  of  this  state,  and  to 
the  powers  and  duties  of  courts  of  record, 
shall  apply,  in  like  manner,  and  with  like 
effect,  to  sold  county  court,  as  to  said  cir- 
cuit courts.  •  ♦  •  The  rnl^  and  practice 
of  said  county  court  shall  be  the  same  as  In 
the  circuit  courts  of  this  state,  as  they  may 
exist,  or  as  shall  hereafter  be  provided  for 
said  circuit  coiirta  In  civil  actions."  The  only 
specific  provision  of  the  act  on  change  of 
venue  will  be  found  in  section  17*  which  pro- 
vides: "In  all  cases  where  a  change  of  venue 
Is  allowed  for  the  reason  of  Interest,  or 
prejudice,  upon  the  part  of  the  county  Judge, 
the  cause  shall  not  be  remitted  to  another 
county  but  shall  be  removed  to  the  cir- 
cuit court  of  the  same  county."  Section 
2466,  Rev.  St  1878,  also  provides.  In  eff^ 
that  the  general  provisions  of  law  at  any 
time  In  force  relating  to  circuit  courts  In  civil 
actions  shall  relate  also  to  the  county  courts, 
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unless  iDappUcsble,  and  except  as  therein 
otberwlse  prorlded.  Under  tbeae  proTlalons 
of  the  statutes  tbe  coonty  conrt  of  Winnebago 
county,  wltiiln  tbe  limits  prescribed,  is  subject 
to  and  governed  by  tlie  general  provisions  ot 
tbe  statutes  of  Wisconsin  relating  to  pro- 
ceedings In  dvil  actions  In  tbe  circuit  courts. 
Cody  T.  Cody,  96  Wis.  448,  74  N.  W.  217; 
Northwestern  I  Co.  t.  Crane,  6ft  Wis.  667, 
29  N.  W.  664.  Tbfs  being  so,  It  follows  that 
the  general  statutes  proTldli^  for  diange  of 
venue  in  circnlt  conrts  on  account  of  the  con- 
venience of  witnesses  and  to  promote  tin 
ends  of  Justice  apply  to  tbe  county  court  ot 
Winnebago  county.  Tbe  court  did  not  pass 
up<m  the  merits  of  the  application  as  appears 
from  the  ordw,  but  denied  it  upon  tbe  ground 
of  want  of  power  to  send  ttie  case  out  of  tbe 
county. 

Counsel  for  respondent  calls  our  attrition 
to  chapter  20,  p^  20,  Laws  188B,  as  authority 
for  bis  contentlcHi  that  whenever  tbe  place  of 
trial  in  any  action  pending  in  the  county 
court  ot  Winnebago  county  shall  be  changed. 
It  shall  be  (Aanged  to  the  dicult  conrt  of 
that  county.  But  It  wilt  be  seoi  tbat  this 
statute  is  limited  speclflcally  to  change  of 
venue  oa  account  of  flw  prejudice  or  otbw 
disqualification  of  the  Judge,  and  makes  no 
referwce  to  diange  ot  yeaae  on  account 
of  convenience  of  witnesses  and  promotion  of 
Justice,  and  r^eals  section  2M7,  Bev.  St 
1878,  only  in  BO  far  as  It  conflicts  thnewltb. 
It  la  very  plain  that  chapter  2(^  p.  20,  Laws 
1889,  applies  to  change  of  venue  In  the 
county  conrt  of  Winnebago  county  only  on 
account  of  prejudice  m  dlsqualiflcatlfm  of 
tbe  Judge,  and  tbat  In  the  case  before  as 
tbe  application  fw  change  is  governed  by 
section  262%  Bev.  BL  187&  Tbe  conrt  be- 
low, theroGore,  was  In  error  in -denying  the 
application  on  acoonnt  of  want  of  power  to 
send  the  case  out  of  Winnebago  county. 

Counsel  fartb^  contends  that;  conceding 
tile  trial  court  bad  tbe  power  to  grant  the 
motion,  appellant  cannot  complain  because 
tbe  motion  had  been  withdrawn.  We  are 
unable  to  discover  anything  in  tbe  record 
to  support  tills  contention.  The  order  deny- 
ing the  motion  upon  Its  face  recites  that  "the 
court  after  jiearlng  the  parties  and  being 
advised  In  the  premises,  having  decided  that 
the  conrt  has  no  power  to  send  the  case  out 
of  Winnebago  county  on  a  motion  of  this 
character,"  ordered  that  tiie  mqtion  be  denied, 
with  $10  costs,  and  signed  and  entered  the 
order  accordingly.  Ttiere  Is  notiiing  In  tin 
record  showing  tbat  this  order  w^s  evw  set 
aside  or  tbat  counsel  for  respondent  ever 
anked  it  to  be  done.  On  the  contrary,  tiie 
record  shows  tbat  appellant  Insisted  tipon  bis 
motion  and  the  respondent  opposed  it  and 
obtained  the  order  denying  It 

After  dmiai  of  the  motion  appellant's  coun- 
sel objected  to  proceeding  to  trial,  for  the 
reason  that  the  court  had  Imiovperly  denied 
tbe  motion  for  diange  of  venue,  and  bad 
declined  to  pass  upon  the  merits  of  the  ap- 


plication. Upon  this  d>Jection  the  trial 
Judge,  In  ettect,  said  that  be  had  decided  tbe 
motion  on  one  ground  and  was  not  asked 
to  decide  on  the  other,  but  If  requested, 
would  do  so.  and  overruled  the  appellant's 
objection  to  proceed  to  trial,  and  tbe  trial 
proceeded,  and  tbe  order  denying  motion  for 
change  on  tbe  ground  of  want  of  power  was 
permitted  to  stand.  It  is  from  this  coUoqoy 
between  appellant's  counsel  and  the  trial 
Judge  that  counsel  for  respondeat  claim* 
appellant's  counsd  witbdrew  his  motion  fbr 
change  of  rvaae.  We  are  very  clear  tiuit 
the  contention  is  untenable  On  the  contrary, 
the  record  clearly  shows  the  objection  of 
appellant's  counsel  to  the  dedsfon  on  flie 
ground  of  want  of  power,  but  ooimeel  for 
respondent  seems  to  have  bem  willing  to  let 
the  order  stand.  The  denial  of  tbe  motion 
for  want  of  power  was  revmible  error. 
Binder  v.  McDonald.  106  Wis.  832,  82  N. 
^.  156;  EUis  V.  Barron  Ool,  120  Wis.  390^ 
08  N.  W.  232.  An  order  denying  a  change 
of  venue  Is  not  aE^Mealablei  WaokesEa.  C  A. 

So.  V.  Wis.  a  R.  co^  m  Wis.  639, 94  N.  W. 

289;  Latimer  t,  Ooitral  E.  Co.,  101  W1&. 
SIO,  77  N.  W.  16&  Sucb  order  is  review- 
able on  appeal  fnnu  tlM  Jndgmoit  Haas  v. 
Weinbagen.  80  Wis.  826;  Hewitt  t.  Follett 
61  Wis.  264,  8  N.  W.  177. 

Other  errors  assigned  need  not  be  con- 
sidered. 

The  JudgmcBit  and  order  denying  motion 
for  change  of  venue  are  revised,  and  the 
cause  remanded,  with  directions  to  the  court 
below  to  cmiBider  and  dedde  the  motion  for 
fdiange  of  venue  upon  tbe  merits,  and  fbr 
further  prooeedlngs  according  to  law. 


BINMAN  et  aL  V.  HINUAN  et  bL 
(Supreme  Court  of  WisconBin.  Nov.  14.  1906.> 

1.  PABTmOH— COMPLAIHT. 

Where  a  complaint  In  partition  alleged 
that  plaintiffs  were  tenants  In  common  with  de- 
fendants, having  an  estate  in  possession,  and 
denied  tiiat  any  persons  other  than  tbe  de- 
fendants, not  induding  any  administrator,  bad 
any  estate  or  interest  In  the  premises,  it  stated 
a  cause  of  action  for  partitioi,  ondtf  Rev.  St. 
1898.  S  3101,  providbig  that  all  persons  holdins 
lands  as  joint  tenants  or  tenants  In  common 
may  have  partition  tiiereof,  though  the  com- 
plaint also  showed  that  plaintiu*  title  was 
acquired  by  descent  from  their  grandfather 
through  plaintiffs'  father,  who  was  also  dead, 
and  that  th«e  had  been  no  Httiement  of  Um 
grandfather's  estate. 

2.  ElxECDTOBs  AND  AoiniTiffraATons — POSSES- 
sion  or  Beai.  Bstate. 

Bev.  St  1898,  I  8828,  provides  that  tbe 
executor  or  admlnlatntw  shall  have  a  right  to 
the  possession  of  all  tbe  real  estate  of  the  de- 
censed,  except  the  homestead,  and  may  receive 
the  rents  and  profits  thereof  until  the  estate 
shall  have  been  settled  or  delivered  to  the  heim, 
and  shall  keep  all  buildings  tberetat  under  his 
control  in  good  tenantable  repair.  Held,  that 
such  section  imposed  do  doty  on  the  adminis- 
trator to  take  possesHion  of  his  intestate's  reel 
estate,  except  when  tbe  rents  and  profits  were 
necessary  for  the  payment  of  debti^  and  tiiat 
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b  tbe  abMDM  of  d«l>tB,  be  had  tto  right  to  poa- 
•ession  as  axalnst  the  heir. 

[Ed.  Nota.— For  caaes  fn  ptOnt.  tee  toL 
Out.  Dig.  Kx editors  and  Adminlatntont  I 

53a3 

8.  Sau— EaTAnB  in  Pobsbsbxoh. 

Tbe  rifht  of  an  admlnlBtrator  of  an  estate 
to  posMssltni  of  hia  inteatate's  real  estate  peod- 
ing  aettlement  of  the  estate,  conferred  by  Bar. 
St.  1888,  I  8823,  antU  ezttdsed,  does  not  oon- 
stitnte  an  Interrenlng  eatate  In  poHenhm  aa 
acainat  tb«  befr. 

[Ed.  Note, — Fm  casea  In  point  aee  vol.  2% 
Cent.  IKf.  Exeenton  and  Admmlatraton,  f 
533.J 

4.  Pabtiteom— Ajnixiixsxmanoii  PiocBDinM 

— PXRDBnOT. 

B«T.  St  1898,  S  8101,  anthorizes  partition 
of  lands  between  Joint  tenants  or  tenants  In 
common  having  an  estate  in  possession ;  sec* 
tion  31Q2  provides  that  defendants  may  have 
tbe  complaint  amended  to  bring  in  other  lands ; 
and  section  3103  declares  that  creditors  or  lien- 
holdera  need  not  be  made  parties  originally, 
bnt  may  be  brought  in,  if  their  presence  is 
necesaary.  Farther  provision  for  their  Interest 
la  made  by  aections  3106,  3120.  while  section 
8126  declares  that  tbe  recipient  of  auy  pro- 
ceeds of  sale  shall  give  secarltyfor  the  return 
thereof :  and  drcnlt  coart  rnle  27,  {  2,  provides 
for  BQiat  administration  of  the  proceeds  as  will 
protect  the  rights  of  all  parties  in  interest 
Held,  that  such  provisions  authorized  an  action 
for  partition,  notwithstanding  the  mere  pen* 
denej*  of  adminlatratlon  prociaedings  aifecting 
the  property. 

Appeal  from  Clrcntt  Court  Winnebago 
Oonnty;  Geo.  W.  Bnmell,  Judge. 

Petition  by  Virginia  Hlnman  and  others 
against  Marlon  A.  Hlnman  and  others. 
From  an  (wder  overruling  a  demnrrer  to  tbe 
complaint,  defendants  ai^eaL  Affirmed. 

Appeal  fR>m  vaUer  overrnllng  demurrer  to 
a  complaint  for  partition,  olleglnc  tiiat 
plalntUb  and  tiie  defendant  A.  H.  Hlnman 
are  tenants  In  common  of  about  820  acres 
of  land  In  Winnebago  county,  descended  to 
them  from  Loreoso  Hlnman,  who  died  In- 
testate September  16, 1886,  two  of  the  plain- 
tiffs being  tiie  children  and  hdrs  at  law  of 
one  ot  the  sons  ot  said  decedent  their  fa- 
tbec  having  died  Intestate  in  Oklahoma  Terri- 
tory since  said  Lorenao;  tiiat  tbe  defendant 
Marlon  A.  Hlnman  is  tiie  widow  of  said 
Lorenao  and  entitied  to  right  of  homestead 
In  said  premises;  that  no  oUm  premises  in 
tbe  state  are  owned,  Jointiy  or  In  common, 
by  the  parties  hereto,  and  tiiat  no  other  per- 
son has  any  estate  or  Interest  in  said  prem- 
ises. The  i^yer  is  for  partltliHi,  ascertain- 
ment of  the  homestead  and  dower  rights  of 
Marlon  A.  Hlnman  and  of  the  plaintiff  Tlr^ 
glala  Hlnman.  mother  of  tbe  other  plain- 
tiffs; also  for  sale,  if  partition  be  not  pos- 
sible, and  for  an  accounting  of  the  rents, 
Issues,  and  profits  received  by  the  defend- 
ants alnce  tbe  death  of  Lorenzo  Hlnman. 
The  demurrer  was  upon  tbe  grounds  (1)  that 
tbe  court  bad  no  Jurisdiction,  and  (2)  that 
the  complaint  does  not  state  facts  snfflcient 
to  constitute  a  cause  of  action. 

Mott  ft  Mott  (Barben  A  Begllnger,  of  conn- 
eel),  for  appellants.  Phillips  *  Hlcka^  tat 
respondents. 


DODGB,  J.  (after  stating  tbe  facts). 
Whatever  limitations  existed  under  old 
equity  rales  upon  a  suit  for  partition,  such 
suit  is  malntaiiMble  In  Wlsccmsln  In  tike 
cases  when  expressly  antborlsed  1^  our 
statute.  Section  SlOl,  Bev.  St  1888,  provides: 
"All  jienKHis  bidding  lands  aa  Joint  tenants  txe 
tenants  In  common  may  have  partition  there- 
of by  dvil  action  in  tbe  manner  provided 
in  this  chaptn.  Such  action  may  be  main- 
tained by  any  person  who  has  any  estate 
in  possession  of  the  lands  of  which  partition 
Is  sou^t  but  not  by  any  (me  who  haa  only 
an  estate  tiieretn  in  rranalndor  or  reversion." 
Tbe  complaint  alleges  that  the  plalntiffi 
are  soch  tcauuits  in  conmum,  and  have  an 
estate  in  possession.  It  also  doiies  that 
any  person  other  than  the  defendants,  not 
including  any  administrator,  have  any  estate 
or  interert  In  tbe  premises.  It  Is  difficult 
ttmefore,  to  see  any  escape  from  tbe  con- 
clusion that  they  state  a  right  unAer  the 
statute  to  partition.  SutMrtantlally  the  only 
contention  to  the  contrary  is  based  upon  the 
fact  appearing  by  tbe  complaint  that  tbe 
plaintlflB*  tltie  is  by  descent  from  Lorenzo 
Hlnman,  their  grandfather,  through  bis  son 
Walter  M.  Hlnman,  plaintiffs'  father,  now 
deceased,  resident  In  Oklahoma.  Apparently 
the  defendants*  contention  Is  that  until  set- 
tiement  of  the  grandfather's  estate,  there 
can  be  no  estate  In  possession  In  his  heirs 
at  law,  because  of  tbe  administrator's  right 
to  possession  under  cortaln  circumstances. 
Real  estate  descends  to  the  heir  Immediately 
upon  decease  of  its  owner,  and  no  Interven- 
tion of  court  or  administrator  to  take  inter- 
mediate titie,  as  in  the  case  of  personal 
property.  Is  necesaary.  Marsh  v.  Supervis- 
ors of  Waupaca  County,  38  Wis.  260.  Our 
statute  (section  8823,  Rev.  St  18S8)  has 
given  a  very  limited  right  to  an  administra- 
tor to  take  possession  of  tbe  real  estate,  but 
Imposed  no  duty  on  him,  except  when  its 
rents  and  profits  are  necessary  in  the  settle- 
ment of  tbe  estate.  It  has  been  held  that 
if  there  are  no  debts,  be  has  no  right  to  take 
possession.  Flood  v.  Pilgrim,  82  Wis.  376. 
Also,  that  the  right  under  the  section  above 
cited,  until  exercised,  does  not  constitute 
an  estate  In  possession,  but  that  tbe  btir 
may  aue  in  ejectment  Jones  v.  Blllsteln, 
28  Wis.  221;  Marsh  r.  Supervisors,  supra; 
Wis.  Trust  Co.  T.  Ohapman,  121  Wis.  4T8- 
486,  99  N.  W.  841.  The  exact  question  here 
presented  was  considered  and  decided  In 
Oampan  v.  Campau,  18  Mich.  116,  under 
statutes  Identical  with,  and  the  origin  of, 
our  own  on  these  subjects.  We  deem  it 
entirely  clear,  both  on  reason  and  authority, 
that  tbe  permissive  right  of  an  administrator 
to  take  all  real  estate  pending  tbe  settlement 
of  tbe  estate,  certelnly  until  exercised,  does 
not  constitute  an  intervening  estate,  so  as 
to  make  that  of  the  heir  merely  one  In  re- 
mainda*  or  reversion.  In  the  complaint 
twfore  us  there  Is  not  only  no  allegation 
that  an  administrator  is  in  *'^^^'{^^^^' 
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the  premises,  bat  not  even  any  that  an  ad- 
mlnlatrator  exists  or  that  any  debts  of  tha 
deceased  ancestor  exist  Indeed*  the  pre- 
sumption, after  nine  years  from  the  death, 
would  be  in  faTor  of  a  completed  settlement 
of  that  estate,  In  yivw  of  our  statute,  which 
prohibits  more  than  six  years'  protraction 
thereof.  Section  3860,  Rer.  St  1808;  In  re 
Pierce,  56  Wis.  B60,  14  N.  W.  688;  Mackln 
T.  Hobbs,  116  Wis.  628.  96  N.  W.  462.  Be- 
sides, the  allegation  of  the  complaint  that 
no  other  person  has  any  estate  or  interest 
In  the  lands  would  seem  to  deny  the  p<»slbil- 
It;  of  either  possession  or  right  of  possession 
by  an  admlnlBtrator.  Hence  we  may  con- 
clude that  nothing  an>ears  upon  the  face  of 
the  complaint  to  refute  or  impair  the  ab- 
solute right  to  maintain  an  action  in  parti- 
tion upon  the  facts  stated  therein. 

The  view,  taken  in  many  Jurisdictions, 
that  an  heir  cannot  maintain  partition  dur- 
taig  the  pendency  of  the  settlement  of  his 
ancestor's  estate,  for  tlie  reason  that  con- 
fusion and  complications  may  so  arise,  most 
yield  to  the  express  proTlslon  of  our  stat- 
ute giving  the  right  without  ai?  such  limita- 
tion, especially  In  view  of  the  fact  that  the 
very  complications  and  dlfflcnltleB  wlilch 
hare  led  such  coorts  to  their  conclusions 
were  apparently  In  the  contemplation  of  the 
Ijegialature,  and  proTislon  made  toe  ad- 
ministration in  the  partition  suit  stay  or 
pos^ionement,  by  the  bringing  in  of  new  par- 
ties, or  by  giving  a  bond,  In  case  of  sale,  to 
meet  all  such  dlfflcnlties  and  provide  for  the 
protection  of  rli^ta  arising  In  the  course 
of  the  administration  proceedings.  Tfans. 
by  section  3102,  defendants  may  have  the 
complaint  amended  to  bring  in  otber  lands. 
"By  section  8108,  creditors  or  Uenholdei« 
need  not  be  made  parties  originally,  bnt 
may  be  brongfat  In  if  their  presence  be  nec- 
essary; and  further  EHOvisian  for  other  In- 
terests is  made  sections  8106  and  8120, 
while  by  section  8126  the  recipient  of  any 
proceeds  of  sale  may  be  required  to  give 
security  fin-  the  return  tiiereof.  The  dr^ 
cult  court  roles  (rule  27,  I  2)  make  still  fur- 
ther detail  provision  for  snch  administration 
as  will  protect  the  rights  of  all  In  Interest 
Tliese  provisions  dearly  evince  a  legitimate 
intent  that  the  action  may  at  least  be  In- 
stituted, notwithstanding  the  mere  pendoicy 
of  administration. 

Order  oveirullng  demnrm  Is  affirmed. 


MILLER  V.  HOBSCKLBR. 
(8nin«me  Court  of  Wisconsin.  Nov.  14,  1805.) 

1,  EAsKUBirra  —  Oohhoit   Owihebshif  ot 
Dominant  and  Sebvient  Estates. 

Where  two  tracts  of  land  are  owned  by  one 

pnw>n,  the  use  of  one  In  connection  wlui  the 

other  is  referable  to  his  right  as  owner,  and  no 

•asonent  can  arise  therefrom. 
[Ed.  Note.— For  cases  In  polu^  aee  vol.  17, 

Cent  Dig.  Basements,  1 20J 


2.  SAin— Devise  or  Riqht. 

Where  the  owner  of  a  house  and  lot  used 
an  adjoining  strip  of  sronnd  sa  a  doOTyard  and 
acquired  title  thereto  by  adverse  possession,  the 
suoseqaent  devise  of  the  lot  did  not  carry  with 
it  by  Implication  an  easemeat  In  tiie  adjoin* 
tng  strip. 

[Ed.  Note.— For  eaasa  in  point,  see  roL  17, 
Cent  Dig.  Bsaments,  |  48.] 

&  Sahk. 

The  use  as  a  dooryard  of  a  piece  of  prop-  | 
erty  adjoining  a  house  and  lot  does  not  paaa 
as  an  easement  ot'neceasity  on  the  transfer  of 
tiie  bouse  and  lot. 

[Bd.  Note. — For  cases  In  point,  see  vtrt.  17. 
Gent  IMg.  Easements,  |  48L] 

Appeal  from  Olrcnlt  Court,  La  Crosse 
Connty;  J.  J,  Fmit,  Judge. 

Action  by  Franc  Miller  against  Frank  3. 
Hoeschl^  to  enjoin  Interference  wltb  tlie 
possession  and  occupati<m  of  certain  prop- 
atj.  From  a  Jndgmont  denying  part  of  the 
relief  demanded,  plaintiff  appeals.   Affirmed.  I 

From  1870  to  the  time  of  his  death  in  1891,  ' 
one  Joseph  Lelnfelder  owned  lots  7,  8.  and 
9  In  a  cwtain  platted  addition  to  tbe  city 
of  La  Orosse.  Such  lots  lay  longitudinally 
east  and  west;  tlie  east  end  bounding  on  an 
4liey,  and  the  west  end  on  a  government  sub- 
division line.  A  few  feet  further  west  was 
Ninth  street  In  said  city,  between  the  east 
line  of  which  and  the  west  line  of  said  lots 
lay  a  strip  of  land  6  feet  wide  at  the  south 
end  and  16  feet  at  the  nortii  aid,  which  did 
not  belong  to  the  platter  of  said  lota.  From 
tbe  time  ot  the  purchase  of  said  lots  to  the 
time  of  his  death  in  1881,  Joseph  Lelnfelder 
possessed  and  occupied  this  strip,  adversely, 
so  as  to  have  acquired  full  title  thereto.  He 
moved  an  old  house  onto  the  middle  lot  (8) 
about4  feet  east  of  tbe  west  lot  line.  It  front- 
ed toward  Ninth  street  and,  by  virtue  of  the 
owner's  possesdon  of  this  strip,  had  access 
hereto;  such  land  between  the  houses  and 
tbe  street  being  used  in  the  ordinary  manner 
as  a  front  yard.  Joseph  Ldnfelder,  upon 
his  death  in  1891,  by  will,  devised  to  bis  stm 
Frank  lot  9  and  ISO  feet  of  lot  8.  a  total  of 
about  69x140  feet  of  ground,  upon  whidi 
stood  the  house,  which  was  the  only  build- 
ing upon  the  three  lota.  He  devised  lot  7  to 
another  son,  but  made  no  disposition  of  tbe 
strip  of  land  lying  between  these  lota  and 
Ninth  street,  except  by  a  general  resldaary 
devise  of  all  property  to  his  six  children. 
Frank  Lelnfelder  continued  to  use  the  dwtfl- 
ing  bouse  and  to  occupy  and  use  the  strip 
of  land  in  the  same  manner  as  his  fatho' 
had  done,  namely,  as  a  dooryard  for  the 
dwelling  house  .and  as  a  means  of  access  to 
the  street  In  1899  Frank  Lelnfelder  mort- 
gaged to  tbe  plalntifT  the  same  premises 
devised  to  him  by  his  father,  which  mort- 
gage was  foreclosed  and  tbe  property  bid  Id 
by  plaintiff  In  April,  1902,  and  is  still  owned 
by  him.  On  April  29,  1901,  all  of  tbe  chil- 
dren and  belrs  of  Josqth  Ldnfeldw  conveyed 
by  quitclaim  to  tbe  defendant  tba  above- 
mentioned  strip  of  land  along  Ninth  street 
and  in  front  of  ttaesa  lota.  In  1908  he  pro- 
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ceeded  to  fence  the  same  In,  ao  as  to  exclude 
plaintiff  from  all  entry  tbereon  or  passage 
acroBB  the  same  to  Ninth  street.  This  ac- 
tion was  brought,  alleging  ownership  by  .  ad- 
verse possession  In  the  plaintiff,  and  seeking 
to  enjoin  the  defendant  from  any  Interrup- 
tion of  plaintiff's  occupancy  and  use  thereof. 
The  court  held  against  plalntllTs  title,  but 
held  blm  ^titled  to  a  reasonable  right  ot 
way  of  necessity  for  access  to  Ninth  street, 
and  enjoined  defendant  from  Interfering 
therewith,  bnt  refused  to  enjoin  the  latter 
from  interfering  with  the  poesenlon  and  oc- 
cupation of  the  rest  of  the  strip  as  a  door- 
way, for  which  plaintiff  contended  as  an 
easement  implied  from  sudti  nae  of  said 
premises  when  owned  by  the  same  person 
who  owned  the  lots  and  house.  Plaintiff 
appeals  from  the  whole  Judgmmt,  but  aa- 
slgna  as  error  mferely  the  refusal  to  Include 
injunction  gainst  Interfwmce  with  tiie  use 
of  tUa  vtrip  as  a  dooryard. 

John  A.  Daniels,  for  appelant  Dolierty 
&  Baldwin,  for  respondent 

DODOE,  J.  (after  stating  the  facts).  Tbe 
error  assigned  la  Uie  r^usal  to  award  to 
plaintiff  an  easenwit  orer  and  upon  the  strip 
lying  between  Us  premises  and  the  street 
for  use  "as  a  dooryard."  Donbtless,  had 
plaintlfTs  grantor  owned  both  the  strip  and 
the  house  and  lot,  there  might  tiave  arlsui, 
from  the  mere  exhibition  of  tbe  premises, 
an  inferoice  of  such  mutual  mistake  or  fraud 
as  would  bare  aroused  an  equity  In  plaintiff's 
faTor.  Obviously,  however,  that  grantor 
could  not  convey  what  he  did  not  own,  and 
appellant's  claim  to  an  easement  must  rest 
on  tbe  existence  of  one  In  his  grantor  ap- 
purtenant to  tbe  premises  conveyed.  If  the 
grantor,  Frank  Lelnfelder,  bad  any  such 
easement.  It  must  have  arisen  by  Implication 
upon  the  devise  to  him  from  Joseph  Leln- 
felder of  lots  8  and  9.  No  easement  existed 
In  Joseph  appurtenant  to  tbe  premises  on 
which  be  located  tbe  bouse,  for  he  owned 
tbe  whole,  and  bis  use  of  any  part  is  refw- 
able  to  his  right  as  owner.  Mable  t.  Matte- 
son,  17  Wis.  1,  10;  Randall  v.  Sanderson,  111 
Masa  114;  Buss  v.  Dyer,  125  Mass.  287.  Did 
he  create  one  by  that  devise? 

Tbe  scope  of  the  doctrine  of  Implication  of 
an  easement  over  one  portion  of  a  grantor's 
lands  in  favor  of  the  other  portion,  either 
granted  or  reserved,  upon  sale  of  either  por- 
tion, is  In  much  confusion  In  the  United 
States.  The  rule  In  England,  as  quoted  and 
adopted  In  perhaps  the  most  cited  of  the 
earlier  American  cases,  Lampman  v.  Milks, 
21  N.  T.  506,  607,  Is  In  effect  as  follows: 
"Where  the  owner  of  two  tenements  sells 
one  of  them,  or  the  owner  of  an  entire  estate 
sells  a  portion,  tbe  purchaser  takes  the  tene- 
ment, or  portion  sold,  with  all  the  beneflte 
and  burdeiu  which  appear,  at  tbe  time  of 
ttie  sale,  to  belong  to  It,  as  between 
It  and  the  property  which  tlie  rendor 


retains.  •  •  •  The  parties  are  presumed 
to  contract  in  reference  to  the  condition  of 
the  property  at  the  time  of  the  sal^  and 
neither  has  a  right,  by  altering  arrange- 
ments then  openly  existing,  to  change 
materially  the  relative  value  of  the  respec- 
tive parta."  This  role,  which,  by  the  way. 
Is  said  to  be  entirely  reciprocal  and  to  ap- 
ply equally  to  the  granted  and  the  re- 
served portion,  is  very  broad  In  terms,  and 
In  England  has  been  given  application  accord- 
ingly, so  as  to  support  easemente  over  ad- 
joining premises  (or  light  and  air  and  for 
lateral  support  of  buildings,  so  as  to  preclude 
the  owner  of  the  servient  estate  from  building 
or  excavating  thereon.  In  the  stetes  where 
tbe  rule  has  been  adopted  In  terms.  Its  eppll- 
cation  has  been  quite  limited,  and  in  some  of 
them  an  early  tendency  to  liberality  has  been 
followed  by  a  later  strictness  of  limitation. 
See  Grlfflths  v.  Morrison,  106  N.  Y.  165,  12 
N.  E.  580;  Whyte  v.  Builders'  League,  164 
N.  Y.  429,  68  N.  B.  617 ;  Keate  v.  Hugo,  116 
Mass.  204, 15  Am.  Bep.  80 ;  Buss  v.  Dyer,  126 
Mass.  287.  Tbe  following  are  Illustrative 
cases  of  application  of  the  rule  above  steted : 
Dixon  V.  Schermeler,  110  Oal.  682,  42  Pac. 
1091 ;  rremont.  etc..  By.  Oa  t.  Oayton  (Neb.) 
93  N.  W.  163;  Janes  v.  Jenkins,  S4  Md.  1, 

6  Am.  B^.  300 ;  Clbak  v.  Klekr.  117  111.  64S, 

7  N.  E.  Ill;  Dunklee  v.  Bailway  Co.,  24  N. 
H.  489 ;  Henry  v.  Koch.  80  Ky.  391,  44  Am. 
Bep.  484;  Cannon  v.  Boyd,  73  Pa.  179;  In- 
surance Co.  V.  Patterson,  103  Ind.  682,  2  N. 
E.  188,  53  Am.  Rep.  550;  Lammott  v.  Ewera, 
106  Ind.  310,  6  N.  B.  636,  65  Am.  Bep.  746. 

It  Is,  of  course,  apparent  that  this  rule 
has  ite  reason  in  presumption  of  Intended 
permanence  of  real  estate  arrangement  sup- 
posed to  be  In  tbe  minds  of  the  grantor 
and  the  grantee.  Whatever  may  be  true  In 
older  communities,  it  would  be  difficult  to 
find  JuAlflcation  for  any  such  presumption 
In  a  new  and  developing  country,  and  es- 
pecially in  the  cities.  There,  instead  of  per- 
manence, change  Is  to  be  expected — Is,  In- 
deed, essential  to  prosperity.  As  the  city 
grows,  large  grounds  appurtenant  to  real- . 
dences  must  t>e  cut  up  to  supply  more  resi- 
dences near  to  business,  and  it  must  be  ex- 
pected that  land  will  t>e  occupied  by  the 
apartment  building  covering  all  tbe  ground 
of  the  owner.  The  cistern,  the  outhouse,  tbe 
cesspool,  and  tbe  private  drain  most  dis- 
appear In  deference  to  the  public  water- 
works and  sewer;  the  terrace  and  tbe  gar- 
den, to  tbe  need  for  more  complete  occupancy. 
Hence  there  can  be  but  slight  reason  to  sup- 
pose that,  upon  tbe  sale  of  that  part  of  on 
entire  tract  on  which  stands  a  house,  it  is 
Intended  permanently  to  subject  other  parts 
of  tbe  tract  to  such  obsolescent  uses,  although 
the  owner  of  the  whole  bad  so  devoted  them. 
This  is  even  more  obvious  in  the  business 
parte  of  a  city,  where  tbe  row  of  ancient 
barracks  with  their  exterior  appurtenances 
must  give  way  to  modem  bustoess  blocks  oc- 
enxving  to  ttie  full  Umita  of  tbs  ownar*!  land. 
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It  l8  80  easy,  In  conveying  a  defined  piece  of 
land,  to  express  either  any  limitations  In- 
tended to  be  reserved  over  it,  or  to  be  con- 
veyed with  It  over  other  land,  that  the  neces- 
st^  of  raising  any  such  grant  or  reservation 
by  Implication  Is  hardly  apparent.  Courts 
of  equity  can  afford  relief  where  the  grant 
is  not  of  that  understood  by  both  parties  to 
be  conveyed,  or  so  understood  by  one  by 
Inducement  of  the  other.  Such  rights,  out- 
side the  limits  of  one's  proper  title,  seriously 
derogate  from  the  policy  of  both  our  regis- 
try statutes  and  oxa  statute  against  Implica- 
tion of  covenants  In  conveyances.  That  pol- 
icy is  that  a  buyer  of  land  may  rely  on  the 
public  records  as  loformation  of  all  the  con- 
veyances, and  upon  the  words  of  the  instru- 
ments for  all  rights  thereunder.  For  these 
and  other  reasons,  we  are  persuaded  that  the 
English  rule  above  quoted,  If  applied  to  the 
full  extent  of  Its  words,  would  be  against 
public  policy,  and  would  produce  results  con- 
trary to  the  real  understanding  of  parties 
more  often  than  the  reverse. 

The  subject  received  discussion,  somewhat 
obiter,  at  the  pen  of  Ryan,  C.  J.,  In  Dillman 
V.  HoCTman,  88  Wis.  G69,  where  many  of  the 
foregoing  considerations  are  mentlOQed,  and 
doubt  is  su^ested  whether  any  enlargement 
of  the  doctrine  of  implied  easement,  beyond 
rights  of  way  strictly  necessary  to  the  use 
of  the  dominant  estate,  Is  at  all  wise.  Large- 
ly on  authority  of  that  case,  necessary  rights 
of  way  have  been  held  implied  in  several 
cases.  Jarstadt  v.  Smith,  61  Wis.  96,  8  N. 
W.  29;  Galloway  v.  Bonesteel,  65  Wis.  79,  26 
N.  W.  262,  56  Am.  Rep.  616;  Johnson  v.  Bor- 
son,  77  Wis.  B93,  46  N.  W.  81fl,  20  Am.  St 
Rep.  146;  Benedict  v.  Barling,  79  Wis.  551, 
48  N.  W.  670.  With  exception  of  that  par- 
ticular type,  however,  we  find  no  Instance 
where  any  other  easement  has  been  held 
implied  in  this  state,  but,  on  the  contrary, 
denial  of  such  rights  as  might  well  have 
found  support,  both  in  the  words  of  the  rule 
above  mentioned,  and  in  the  decisions  from 
other  states  above  cited.  In  Fischer  v, 
•Laaeli,  76  Wis.  313,  819,  46  N.  W.  104,  it 
was  said  that  no  easement  could  arise  save 
"by  grant  or  prescription  or,  in  the  case  of 
a  right  of  way,  by  necessity,"  and  a  very 
strict  meaning  was  adopted  In  considering 
the  necessity  even  of  a  right  of  way,  as  also 
In  Pentland  v.  .  Keep,  41  Wis.  490,  499.  In 
Mabie  V.  Matteson,  17  Wis.  1,  It  was  held 
that,  where  an  owner  of  two  mills  and  dams 
on  same  river  sold  the  lower,  there  was  no 
Implied  appurtenant  easement  to  have  the 
upper  operated  as  a  mere  reservoir  for  the 
one  sold,  although  the  owner  had  always  so 
used  and  operated  them;  this,  partly  on  the 
ground  that  It  was  not  necessary  to  the  en- 
joyment of  the  lower  property  in  the  sense 
of  "that  without  which  the  grant  itself  would 
be  of  no  effect"  (Br.  Leg.  Max.  362);  although 
It  was  clearly  necessary  to  full  enjoyment 
as  the  former  owner  had  used  !t  In  Valley 
Pnip  &  Paper  Go,  t.  West,  68  Wla.  »9,  17 


N.  W.  554.  an  owner  of  an  entire  tract  with 
appurtenant  dam,  water  power,  and  bulkhead 
sold  a  part  with  15  feet  of  the  bulkliead  and 
the  privilege  of  using  so  much  water  as 
might  be  needed.  He  was  held  to  have  no 
reserved  easement  to  prevent  a  change  of  the 
opening  in  said  15  feet  of  bulkhead  bo  as 
to  allow  a  larger  flow  of  water  to  the  cran- 
tees.  In  Duncan  v.  Rodecker,  90  Wis.  1,  62 
N.  W.  633,  is  an  obiter  Intimation  that,  upon 
sale  of  a  building  bounded  by  a  party  wall 
on  the  reserved  premises,  there  would  be 
an  implied  grant  of  easement  in  the  land 
under  the  wall  for  Its  sap[K>rL  Tb»  point, 
however,  was  not  decided. 

We  cannot  avoid  the  conclusion  that,  even 
If  In  some  extreme  cases  there  must  be  any 
easement  other  than  right  of  way  implied 
from  necessity,  that  necessity  must  be  so 
clear  and  absolute  that  without  the  easement 
the  grantee  cannot  In  any  reasonable  sense 
be  said  to  have  acquired  that  which  is  ex- 
pressly granted;  such  indeed  as  render  In- 
conceivable that  the  parties  could  have  dealt 
in  the  matter  without  both  intending  to  con- 
fer the  easement  To  that  effect  is  the  tend- 
ency of  our  own  cases,  and,  we  think,  of  the 
later  decisions  In  both  Massachusetts  and 
New  York.  Such  strict  limitation  we  be- 
lieve to  be  In  accord  with  the  iwpular  con- 
ception upon  which  real  estate  has  been,  and 
is  daily  being,  conveyed  In  Wisconsin  and 
to  be  essential  to  easy  and  rapid  develop- 
ment at  least  of  our  municipalities.  We 
deem  It  clear  that  no  such  necessity  appears 
in  this  case  to  warrant  an  Implication  that 
when  Joseph  Leinfelder  devised  certain  speci- 
fled  land  to  Frank,  he  also  granted  an  ease- 
ment over  bis  other  lands  for  use  as  a  door- 
yard.  Certainly  such  occupancy  was  not 
"that  without  which  the  grant  itself  could 
be  of  no  effect."  The  house  had  abundant 
ground  about  It  for  all  purposes  except  pas- 
sage to  the  street,  and  that  Is  provided  for  in 
the  judgment  Many  houses  serve  their  pur- 
pose of  habitation  without  any  outlook  npon 
a  street  We  can  conceive  but  little  benefit 
from  the  strip  in  any  sense  essential  to 
occupation  of  the  house  and  lot,  except  soch 
as  is  Involved  In  the  so-called  easement  of 
light  and  air,  including  unobstructed  vision. 
But  that  BB  we  have  seen,  is  a  right  re- 
pudiated generally  in  America,  except  by 
express  grant  The  decision  of  the  trial 
court  was  anfflciently  favorable  to  appellant 

Judgment  affirmed. 


STATE  ex  ni.  ORNSTBIN  v.  CART. 
(Supreme  Ooort  of  Wisconsin.  Nov.  14,  1905.) 

1.  CONSTITUTIOirAL  LAW— POUCI  POWSB  — 

Reouution  of  Businxss. 

Where  the  Legislature  has  power  to  r^:n- 
late  a  busines?,  it  is  vested  with  the  power 
to  legislate  against  the  injurlooB  conseqaencM 
that  inhere  in  the  conduct  of  such  business,  and 
possesses  discretion  to  determine  what  means 
are  necessary  to  the  accomplishment  of  that  md. 
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and  Its  action  Is  valid,  unless  it  has  exceeded  its 
authority  by  ImposiDg  such  arbitrary  restric- 
tions upon  the  indiridoal  and  his  occupation  as 
are  palpably  foreign  to  the  legitimate  purposes 
sought  to  bie  accomplished  by  the  legislation. 

[Ed.  Note. — For  cases  in  point,  see  Toi.  10» 
Cent  Dig.  Omstitntional  Unr,  H  148,  62BJ 

2.  Samk. 

The  power  (rf  the  Legislature  to  regulate  a 
bosinesa  for  the  protection  of  the  public  car- 
ries with  it  the  power  to  control  and  regulate 
the  right  to  contract  in  relation  to  that  battness. 
S.  SaHB— LiBEBTT  OF  GOIVTBACT. 

Laws  ^06,  p.  419,  &  278,  amendiag  Rev. 
8L  1898.  I  1691,  so  as  to  prohibit  the  loan  of 
money  on  chattel  mortgage,  bill  of  sale,  pledge, 
etc..  at  a  greater  rate  ox  Interest  than  10  per 
cent,  per  annnm,  or  the  acceptance  of  more 
tiian  14  per  cent,  per  annum  in  full  for  all  ex- 
aminations, views,  fees,  appraisals,  commissions, 
renewals,  and  charges  of  any  kind,  in  procuring 
and  Boaking  the  loan,  is  a  reasonable  and  ap- 
propriate uercise  (A  the  police  power,  and  Is 
not  an  nnconstitatiwial  intarference  with  liberty 
of  cimtract. 

4.  S&m— DISCBBIIOH  OF  IigOIBLATUU. 

While  the  police  power  cannot  be  pot 
forward  as  an  excuse  for  o^ressive  legislation, 
yet,  when  iffOpwly  resorted  to  for  preserving 
the  public  Interest  and  the  protection  of  private 
parties,  a  lai^e  discretion  is  vested  in  the  Legis- 
lature to  determine,  not  only  what  the  interests 
of  the  public  require,  but  wliat  measures  are 
necessary  for  the  protection  of  such  interests. 

5.  SAUB— INT£BFEBBNCK  WITH  LiBSBTT. 

Laws  1905,  p.  4L9,  c.  278,  amending  Rev. 
St.  18^  t  1091,  so  as  to  make  It  a  misde- 
meanor, punishable  by  fine  of  not  less  than 
$25  nor  more  than  fSOO,  or  iiy  not  more  thaa 
six  months'  imprisonrnMit,  or  both,  to  loan 
money  on  chattel  mortgage  or  similar  security 
at  a  greater  rate  of  interest  tban  10  per  cent, 
per  annum,  or  to  receive  more  than  14  per  cent, 
per  annum  In  full  for  all  examinations,  ap- 
praisals, commissions,  renewals,  etc.,  in  procur- 
ing the  loan,  does  not  violate  the  consUtutional 
guaranties  of  liberty. 

Brror  to  Olrcolt  Court,  Milwaukee  Ooonty ; 
L.  W.  Halwy,  Judge. 

Habeas  corpns  proceedings  bj  the  state,  on 
the  nlatlon  ta  Slgmimd  Onwteln.  against 
W.  J.  Cai7.  Tbwe  waa  an  order  remandliig 
relator  to  autodr*  and  be  brings  error.  At- 
flrmed. 

On  the  8th  day  of  June,  1006,  plaintiff  la 
error  loaned  one  William  Broach  and  wife 
SlOO,  payable  in  80  days.  Brouch  and  his  wife 
gave  their  promissory  note  for  $103,  and 
to  secure  its  payment  executed  a  chattel 
mortgage  upon  their  hoosebold  furniture,  a 
horse,  and  two  wagons.  On  June  19th,  1906, 
they  paid  the  note,  and  received  a  receipt  for 
f  100  principal,  $1  Interest,  and  $2  for  com- 
missions and  examinations.  On  June  80, 
1905,  on  the  complaint  of  Brouch  under  diap- 
ter  278L  p.  419,  of  the  Laws  of  Wisconsin  for 
the  Tear  1905,  plaintUT  In  error  was  arrested 
diar^ed  with  taking  usurious  Interest  on  a 
cihattel  mortgage  loan.  Wblle  detained  bj 
the  sheriff  awaiting  trial,  he  petitioned  the 
circuit  court  fbr  Ullwankee  county  for  a  writ 
of  habeas  corpus,  ailing  that  bis  arrest  and 
detention  were  unlawful.  In  that  the  law  un- 
der which  he  was  deprived  of  his  liberty 
was  unconstltotltmsl.  The  writ  was  Issued, 
ttie  prisoner  produced,  and  the  sheriff  In  Us 


return  to  the  writ  pleaded  the  note,  the  chat- 
tel mortgage,  the  complaint,  and  the  warrant, 
apA  alleged  justification  for  the  arrest  upon 
these  proceedings  under  chapter  278,  p.  410, 
Laws  1906.  The  plaintiff  In  error  admitted 
the  tacts,  but  averred  that  the  arrest  and  de- 
tention were  unlawful  because  of  the  uncon- 
stitutionality of  the  law.  Upon  the  hearing, 
the  court  upheld  the  constitutionality  of  the 
law,  and  remanded  the  plaintiff  in  error  to 
the  custody  of  the  sherllt  Plaintiff  in  eiror 
sued  out  this  writ  of  orror  to  the  order  of  the 
circuit  court  remanding  him  to  the  custody  of 
the  sheriff. 

B.  M.  McVlcker,  for  plaintiff  In  error.  L. 
M.  Stnrdevant,  Atty.  Gea,  and  Trands  B. 
McGovem,  for  defendant  in  error. 

SIEBECKGB,  J.  (after  stating  the  facta). 
The  offense  with  which  plaintiff  in  error  is 
charged  is  created  and  defined  by  section 
1691,  Kev.  St.  1898  as  amended  by  chapter 
278,  p.  419,  Laws  1905.  The  complaint 
charges  that  he  violated  the  provlelons  of 
this  law.  In  that,  he  demanded  and  received 
more  than  10  per  centum  per  annum  for  the 
forbearance  or  use  of  the  sum  of  money 
actually  loaned  and  secured  by  chattel  mort- 
gage, and  that,  he  charged  and  received  for 
commissions  In  the  transacting  of  the  busi- 
ness connected  with  such  loan  more  tban  nn 
amount  equal  to  14  per  centum.  The  facts 
alleged  are  not  in  controversy  on  this  appenl. 

It  is  claimed  that  the  proceedings  are  void, 
upon  the  ground  that  the  provisions  of  the 
law  Involved  are  an  infringement  of  the 
rights  of  personal  freedom,  and  the  liberty 
of  contract  guarantied  by  the  provisions  of 
the  federal  and  state  Constitutions.  The 
right  of  the  Legislature  to  prescribe  a  maxi- 
mum rate  of  interest  for  the  forbearance,  use. 
or  loan  of  money,  and  to  attach  [Kualtles  for 
the  violation  of  such  provisions,  has  been 
recognized  and  exercised  by  govemment.s 
from  the  time  the  relation  of  borrower  and 
lender  developed  in  the  affairs  of  life.  What- 
ever policy  may  have  been  favored  at  dif- 
ferent times  as  to  such  legislation,  the  fact 
;  is  clear  that  this  power  has  been  generally 
exercised  whenever  the  exigencies  of  public 
justice  have  demanded  that  a  limit  be  set  to 
the  amount  to  be  demanded  and  received  for 
the  forbealrance,  use,  or  loan  of  money, 
goods,  or  things  In  action.  Adjudications 
evidencing  the  enforcement  of  such  laws  In 
the  different  states  are  so  common  and  nu- 
merous that  citation  of  them  Is  entirely  un- 
neceasary.  This  power  has  been  exerdsed 
for  the  protection  of  the  borrower,  upon  the 
ground  "that  the  lender  and  the  borrower 
*  *  *  do  not  occupy  the  same  relations 
of  equality,  that  parties  do  In  contracting 
with  each  other  in  regard  to  tbe  loan  and 
sale  of  other  kinds  of  property,  and  that  the 
borrower's  necessities  deprive  him  of  free- 
dom In  contracting,  and  place  him  at  the 
mercy  of  the  lender."  Prentice,  Police  Pow- 
w,  p.  4S.  It  Is  upon  this  theory  that  the 
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state  Is  deemed  to  bare  enacted  naury  laws 
1q  the  exercise  of  tbe  police  power  In  protec- 
tion of  the  public  Interest,  and  for  tbe  pro-, 
motion  of  tbe  general  welfare. 

Legislation  of  this  character  has  been  on 
the  statute  books  of  this  state  from  its  earlj 
dnys,  and  has  repeatedlj  been  enforced  In 
Judicial  proceedings,  some  of  which  have 
reached  this  court.  Of  these  we  maj  men- 
tion Lee  T.  Fec^ham,  17  Wis.  383,  McArtbnr 
T.  Scbenck,  31  Wis.  673,  11  Am.  Rep.  043, 
Cooper  V.  Tappan,  9  Wis.  361,  and  First 
National  Bank  of  Mllwaokee  t.  Planlcin- 
ton,  27  Wis.  177,  9  Am.  Rep.  4S8.  The  ez«r^ 
cise  of  this  I^lslatlve  power  being  approved 
and  sanctioned,  it  necessarily  follows  that  the 
Legislature  is  Tested  with  tbe  power  to  legis- 
late against  the  Injurious  consequences  that 
inhere  In  the  conduct  of  aucb  hnslness.  and 
possesses  discretion  to  determine  what  means 
are  necessary  to  tbe  accomplishment  of  tblu 
md,  and  Its  action  Is  Talid,  unless  It  has 
exceeded  Its  authority  by  Imposing  anch  mr^ 
bltrary  restrictions  upon  tbe  individual  and 
his  business  or  occupation  as  are  palpably 
f(Hielgn  to  tbe  legitimate  purposes  sought  to 
be  acoranplisbed  by  the  leglslatlim.  Mugler 
T.  Kansas,  128  V.  8.  623,  8  Bup.  Gt  273,  31  L. 
Ed.  205;  lAwton  t.  Steele.  102  U.  a  188,  14 
Sup.  Ct  499^  88  L.  Bd.  386;  State  ex  reL 
Zlllmw  T.  Krentaberg,  114  Wis.  630,  90  N. 
W.  1098,  08  L.  B.  A.  748,  01  Am.  St  Rep. 
934.  The  provisions  of  tbe  law  limiting  the 
amount  to  be  demanded  and  received  for  the 
forbearance,  nse.  or  loan  of  money,  goods,  or 
tilings  in  action,  are  obviously  germane^  and 
relate  to  the  bijurious  consequences  resulting 
from  an  unrestricted  conduct  of  such  busi- 
ness. The  claim  that  the  ivovisiona  are  an 
unwarranted  Invasion  ot  the  rigbt  to  contract 
la  not  well  ftnmded.  The  power  of 'the  Legis- 
lature to  r^ulate  a  business  tor  the  protec- 
tion of  tbe  public  carries  wltb  It  the  power  to 
control  and  regulate  the  right  to  contract  in 
relation  to  it  ^nds  power  was  recofpiized 
In  the  case  ot  Frlsble  v.  United  States,  107 
n.  S.  100.  16  Sup.  ct  086,  80  L.  Ed.  607, 
wfatcb  deals  with  the  constitutionality  of  the 
act  of  Ooi^n^ess  limiting  the  compenaation  of 
an  agent;  attorney,  or  oth«  person  in  prose- 
cuting a  claim  for  a  pension  under  sudi  an 
act  ot  Congress.  The  court  says:  "While 
it  may  be  conceded  tbat»  generally  speak- 
ing,  among  tbe  lnali«iable  rights  of  tiie  dti- 
aen  la  tiiat  of  the  liberty  of  contract,  yet  such 
liberty  is  not  absolute  and  universal.  It  is 
within  the  nndonbted  power  of  government 
to  restrain  some  individuals  from  all  con- 
tiracts,  as  well  as  all  individuals  from  soma 
contracts.  It  may  Aeny  to  all  the  right  to 
contract  for  tbe  purchase  or  sale  of  lottery 
tickets ;  to  the  minor  the  right  to  assume  any 
obligations,  except  for  tbe  necessaries  of  ex- 
istence; to  the  common  carrier  the  power 
to  make  any  contract  releasing  himself  from 
negligence,  and,  indeed,  may  restrain  all  en- 
gaged in  any  employmrat  from  any  contract 
iu  the  course  of  that  employment  which  Is 
against  public  poUcy.  Tbe  possession  of  thbi 


irawer  by  government  In  no  manner  conflicts 
wltb  tbe  proposition  that,  generally  speaking, 
every  dtiaen  has  a  rl^t  freely  to  omtract 
for  the  ^Ice  ot  his  labor,  services,  or  pmp- 
arty." 

Contracts  made  In  connection  with  tbe 
transaction  of  loaning  mon^,  under  a  scheme 
whereby  the  lender  or  his  authorized  agent 
receives  payments  of  money  or  Its  equivalent 
In  excess  of  the  l^al  rate  of  interest,  have 
been  held  to  be  prohibited  by  the  law,  and 
not  enforceable  valid  obligati<m8.  McFar- 
land  V.  Carr,  18  Wis.  259;  OttlUie  v.  Waedi- 
ter,  33  Wis.  2B2;  Payne  v.  Newcomb,  100 
111.  611,  89  Am.  Rep.  60;  Emnbam  v.  Gould. 
16  Johns.  367,  8  Am.  Dec  323;  Clague  et 
al.  V.  Their  Oedltors,  2  La.  114,  20  Am. 
Dec  300 ;  Miller  v.  Ufe  Ins.  Co.,  118  N.  C 
612,  24  S.  B.  484,  64  Am.  St  Rep.  744. 
The  most  commw  devices  to  accMnpllsh  amdi 
purposes  were  by  means  of  diarges  against 
the  borrower  in  tbe  form  of  commlaalonB, 
fees  for  appraisals,  views,  examinations,  and 
roiewals  in  ctmnection  with  the  loan.  Tbe 
making  of  such  contracts  and  oisorlns  per^ 
formance  by  pledge  of  personal  property  so 
readily  and  graerally  results  in  infllcUBg 
injuries  on  the  twrrower  throu^  unreason- 
able reactions  that  th«y  are  held  lajwloas 
to  the  oraununlty  and  as  modk  against  public 
policy  as  the  unreasonable  charges  of  Interest 
This  injurloos  coneeqoance  atCwds  a  sufll- 
clent  ground  toe  the  regulation  by  law.  and 
Is  as  proper  for  the  protection  of  tbe  bor- 
rower as  a  limitation  on  tiie  rate  of  interest 
We  are  of  opinion  that  legislation  restricting 
the  infllctton  ot  tnxSi  (^presidve  and  unjust 
exactions  Is  Jwtiflable  as  a  reasrasLble  and 
appropriate  exercise  ot  tiie  ptdiee  power. 
;  The  iwovlsions  ot  the  act  In  question  dearly 
I  Indicate  that  It  waa  the  purpose  and  design 
I  of  tiie  Leg^tore  to  prevent  ao^  wrongs 
;  by  limiting  tin  amounto  to  be  diarged  as 
Interest  and  by  restricting  the  amount  of 
charges  any  person  could  receive  tor  exam- 
inations, vlem,  fees,  appraisals,  commiaal«ns, 
renewals,  and  charges  In  procuring,  making, 
and  transacting  tbe  business  connected  witii 
such  loans. 

It  is  contended  that  the  Legislature  ex- 
ceeded ite  power  in  declaring  violations  ot 
the  stetnte  to  be  a  criminal  ottoiao  to  be 
punidied  by  Inqnrlaonmait  The  power  of 
the  L^^slature  to  Inflict  some  poialty  for 
the  violation  ot  auch  laws  is  not  queattoDed. 
but  it  Is  claimed  that  tbe  penaltiea  provided 
and  enforceable  by  civil  actions  are  all  that 
are  required  to  give  reasoiable,  swroprlate. 
and  necessary  sanction  and  efficacy  to  such 
a  stetute.  While  the  police  power  cannot 
be  put  forward  as  an  excuse  for  oppressive 
legislation,  yet,  wboi  inropwly  resorted  to 
for  preserving  tbe  public  Interest  and  the 
protection  of  privates  "a  large  dlscretton  Is 
protection  of  private  rlgbte  "a  large  dlscretinu 
is  necessarily  vested  in  the  Legislature  to  de- 
public  require,  but  what  measures  are  neces- 
sary for  tbe  protection  of  sach  Interests." 
Lawton  V.  Steele^  supra.  As  stetsd  bj  Mr. 
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Cooley  In  bla  Constitutional  Llmltatlcmt, 
880:  "Whether  the  prohibited  act  or  omUh 
Blon  shall  be  made  a  criminal  offense,  pni^ 
isbable  nnder  the  gwwal  laws,  or.  sabjeet 
to  punishment  nnder  municipal  b^'laws,  or, 
on  the  other  hand,  the  party  be  deprived 
of  all  remedy  for  any  right  which,  but  for 
the  regDlatltm,  he  might  have  held  against 
other  persona,  are  questions  which  the  Legis- 
lature must  decide."  See,  also,  Eolden  v. 
Hardy,  169  U.  S.  366,  18  Sup.  Ct  383.  42 
L.  Ed.  780;  State  t.  Holden,  14  Utah,  71, 
46  Pac.  756,  87  L.  a  A.  103;  Frisbte  t. 
United  States,  supra ;  Oommonwealth  v.  Mor- 
ris, 176  Mass.  19,  56  N.  E.  896;  Baker  t. 
State,  54  Wis.  868.  12  N.  W.  12. 

We  are  unable  to  perceive  anything  In 
the  nature  ot  tbe  pmalties  prescribed  for 
a  violation  of  the  statute  Inconsistent  with 
tbe  constitutional  guaranties  of  liberty.  It 
was  clearly  within  the  legtalatire  power  to 
adopt  such  sanction  for  tbe  law  as  It  might 
deem  reasonably  necessary  and  appropriate 
to  accomplisb  Ite  purpose.  There  Is  nothing 
In  the  punishment  Inflicted,  either  unreason- 
ably excessive  or  arbitrary  In  Its  nature, 
nor  Is  It  unlike  punishments  usually  inflicted 
upon  persona  whose  transgressions  of  the 
laws'  commands  evinces  a  like  degree  of 
turpitude. 

Tbe  ordw  an>ealed  from  la  affirmed. 


BTATB  V.  DBHN. 
(Supreme  Court  of  Wsconsln.  Nov.  14,  1005.) 

1.  HionwATB— Obbtbttction  or  DaAXHi.ev— 

AcnOH  lt>B  PIRAIJTT. 

In  an  action  under  Bev.  St  1898,  {  1326, 
to  recover  a  forfeiture  for  the  obstruction  ot  a 
ditch  constructed  to  drain  a  highway,  evidence 
considered,  and  held  sufficient  to  sustain  a  jndg^ 
ment  against  defendant 

2.  SaUB— STATDTKS— 0)ITBTBUOnOH— IHTBRT. 

The  Revision  of  1878  having  omitted  the 
word  *VlIIfnlly"  from  tbe  law  as  It  prevtoualy 
stood  nnder  sectini  1826,  providing  for  a  for- 
feiture for  obstructing  a  dltdi  eonatructed  to 
drain  a  highway,  one  may  be  guilty  of  the 
offensfc  although  he  did  not  act  wfllfnUy  or  ma- 
Ildons^. 

Appeal  from  Circuit  Court,  Oreen  Lake 
County;  Geo.  W.  Bumell,  Judge. 

Action  by  the  state  against  F.  Dehn  to  col- 
lect a  forfeiture  for  stopping  up  a  ditch. 
From  a  judgment  in  favor  ot  plalntifi;  de- 
fendant appeals.  Affirmed. 

Ai^llant  Is  the  owner  and  In  possession 
of  40  acres  of  land  In  section  4,  town  of 
Brooklyn,  Green  Lake  county.  East  of  his 
farm  Ilea  the  Berlin  and  Dartford  road,  a 
highway  of  the  town  extending  north  and 
sooth,  which  was  laid  out  In  1847.  Appel- 
lant's house  and  barn  are  10  or  15  rods 
wast  of  the  highway;  the  bouse  being  12 
or  16  rods  north  of  the  barn.  Bxtendlng 
In  a  nortliwesterly  direction  fnnn  the  high- 
way and  betweoB  the  house  and  the  bam 
la  a  diaimal  or  cot  in  tlie  ground,  variously 
designatBd  bj  tbe  witnesses  as  a  "swale;'' 


"gully,"  •Ravine,"  or  "ditch."  In  front  of 
ai^llanf  8  farm  the  surface  of  the  ground 
Blc^>es  generally  towards  the  north,  with 
somewhat  of  an  inclination  towards  the  west 
In  a  state  of  nature  the  surface  of  from  75 
to  100  acres  of  land  converges  to  a  natural 
depression,  in  which  the  channel  above  men- 
tioned lies,  and  tbe  surface  water  from  this 
territory  naturally  takes  Its  coarse  through 
this  depression.  No  ditches  wa-e  at  first  con- 
structed along  the  sides  of  tbe  road,  but  In 
tomplking  tbe  road  for  a  track  such  ditches 
were  constructed  on  botb  sides.  Tbe  water 
frc«n  the  east  side  of  the  road  passed  over 
to  the  ditch  od  tbe  wast  side  of  the  road 
through  a  culvert  under  the  road,  at  a  point 
about  8  rods  soutb  of  the  depression,  and  the 
united  waten  passed  away  over  appellant's 
land  through  this  detaression  between  tbe 
house  and  tbe  barn.  Tbe  ditch  or  gully  In 
this  d^essioa  was  cnt  after  the  ditches 
wero  dog  along. tiw  road.  In  1867,  Mr, 
Bnshee,  a  previous  owner  of  the  land,  slipped 
tlie  opoiing  bom  the  road  mto  tbe  land,  and 
forced  tbe  wnter  to  find  a  passage  along  the 
road  tomtrds  tbe  north.  Tbe  road  was  there- 
by Injured,  and  tbe  town  board  mdraed  tbe 
road  overseer  to  have  tbo  dam  ranoved. 
Shortly  ttnreafter  tbe  dam  wan  removed, 
and  tbe  waters  bad  free  passage  tbrougb 
Hn  dltcb  over  an)ellantfs  farm  until  a  few 
yews  ago,  when  be  oonstructed  a  wall  across 
the  opening  from  tbe  ditdi  beside  tbe  road. 
This  wall  at  first  bad  an  fawning  for  the 
passage  ot  tbe  watw,  bnt  the  flvmlog  was 
finally  dosed  by  appellant  In  filay,  1908. 
This  actlm  was  brouglit  to  collect  a  forfet- 
tore.  tor  stopi^iig  op  a  town  dltcb.  The 
caose  was  tried  witiboat  a  Jury,  and  tbe 
court  made  its  findings  of  fact  aiid  condn- 
alcms  of  law  against  appellant,  and  ordered 
jodgmait  against  blm  tw  916^  as  a  forfeitor^ 
and  for  costs,  and,  If  the  sum  was  not  paid, 
OTdered  ai^Iant  onnmltted  to  jalL  This  is 
an  appeal  from  smA  judgment 

Perry  Nlskem,  for  appellant  John  J. 
Wood,  Jr.  (Thompson,  Thompson  ft  Flnker- 
ton,  of  counsel),  for  the  State. 

8IEBECEBR.  J.  (after  stetlng  the  facts). 
Under  section  1236,  Rev.  St  1898.  lands  ad- 
joining highways  may  t>e  entered  by  the  su- 
perintendent of  highways  for  the  purpose  of 
constructing  drains  and  ditches  necessary  for 
tbe  improvement  or  preservation  of  such 
highways.  If  any  person  shall  place  any 
obstruction  in  any  such  ditch  or  drain  be 
shall  be  liable  to  a  forfeiture  as  provided 
by  section  1326,  Rev.  St  1898.  This  action 
was  brought  to  enforce  such  a  forfeiture,  and 
appellant  was  found  gull^  of  having  violated 
tbe  Btetute.  It  is  claimed  that  the  convic- 
tion Is  not  sustained  by  evidence. 

The  court  found  that  a  drain,  carrying 
the  surface  water  which  collected  In  tbe  high- 
way onto  wpellant's  lands  at  the  point  in 
question,  bad  existed  for  a  long  time  prior 
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to  1867.  It  appears  that  tbe  topography  ot 
the  Burronudlng  land  was  sneb  that  the 
water  from  a  coiudaeriU)I«  ana  naturally 
collected  crpon  the  highway  at  thla  point, 
and  flowed  thence  along  a  ravine  on  appel- 
lant's farm.  Tbe  town  Improved  tbe  high- 
way at  tbls  point  by  ralalng  the  traveled 
track  by  ditching  along  the  atdea,  and  by 
opening  Into  and  connecting  tiie  ditch  along 
the  westerly  boundary  with  the  drain  <mx 
appellant's  iftuda.  Thla  opening  and  connec- 
tion was  maintained  without  obstruction  un- 
til 1867,  when  one  Bnshee,  tben  In  possession 
of  the  fann,  built  a  dam  across  the  drain 
near  the  murghi  of  the  highway.  The  town 
board  to(A:  Immediate  action  to  have  the 
drain  rec^ened  by  dlrecHiv  the  highway 
overseer  to  enter  upon  the  land  and  remove 
the  obstruction.  That  overseer  is  now  de* 
ceased,  but  tbe  evidence  at  hand  shows  that 
the  dam  was  removed  within  a  short  time 
thereafter,  and  that  the.  drahi  was  kept 
open  continuously  to  the  time  appellant  ob- 
structed It  In  1908.  It  also  appears  that 
appellant  took  stei»  to  induce  the  town  an* 
thorlties  to  change  tbe  flow  of  the  water  by 
conducting  it  north  through  a  diteb  along 
tbe  hl^way,  thereto  diverting  the  watw 
from  the  drain,  and  permitting  blm  to  dose 
it  These  facts  are  corroborated  by  all  the 
surrounding  circumstances,  and  tend  to  sup- 
port the  ftodlngs  complained  of.  The  oonrf s 
ctmeluslons  of  fact  are  supported  by  tbe  evi- 
dence, and  cannot  be  disturbed. 

It  Is  claimed  that  the  appellant  is  not 
guilty  of  the  offense,  unless  It  Is  found  that 
the  act  complained  of  was  willfully  snd  mali- 
ciously done  by  him.  This  claim  Is  clearly 
without  merit  In  view  of  the  amendment  to 
section  1326  by  the  Revision  of  1878  (Rev. 
St  1878.  p.  412)  whereby  the  word  'VlUfnlly" 
was  Knitted  from  the  law  as  it  formerly 
stood.  In  order,  as  stated  by  the  revlsors. 
"to  make  the  mere  obstruction  subject  to  the 
fmfeltore,  though  not  done  willfully."  See. 
also,  State  v.  Smith,  62  Wis.  1S4.  8  N.  W. 
870.  The  remarks  of  the  wrlt»  of  the 
opinion  in  Pauor  v.  Albrecht,  72  Wis.  416, 
89  N.  W.  771.  to  the  effect  that  this  sec- 
tion applied  only  when  the  obstruction  was 
willful  and  malldoua,  are  evidently  due  to 
an  oversight  of  this  amendment,  and  are 
based  on  decisions,  to  which  he  refers, 
antedatliv  it 

Judgment  affirmed. 


In  re  SHERWOOD'S  WILL. 

(Supreme  Ooart  of  WiBconsin.   Nov.  14.  1906.) 

Wills— TssTAifENTART  Gafacitt— Evidence. 

Evidence  Aeld  Insufficient  to  show  testator's 
testamentary  Incapacity. 

Appeal  from  Olrcult  Court,  VodA  dn  Lac 
County;  John  Ooodland,  Judge. 

Appllcati(m  George  L.  Field  for  the 
probate  of  the  alleged  last  will  of  Charles 
U  Sherwood,  deceased,  to  which  Mary  Han- 


nah Pickard  filed  objections.  From  a  de- 
cree of  the  circuit  court,  reversing  a  coun- 
ty court  decree  refusing  probate,  and  ad- 
mitting the  will  to  probate^  ctrntastaiit  ap- 
peals. Affirmed. 

This  Is  a  contest  over  the  probate  of  an 
instrument  offered  as  the  last  will  of  Charles 
L.  Sherwood,  deceased.  The  county  court 
of  Fond  du  Lac  county  refused  probate  of 
tbe  alleged  will,  and  thereupon  George  L. 
Field,  who  is  named  as  executor  therein, 
appealed  to  the  circuit  court,  where  It  was 
admitted  to  probate.  The  contestent,  Mary 
Hannah  Pickard,  Is  an  adopted  daughter  of 
the  deceased.  She  alleges  that  at  the  time 
this  instrument  was  made  aud  executed  de- 
ceased  had  not  sufficient  mental  capacity  to 
make  a  will,  and  that  it  was  made  as  a 
rrault  of  undue  Influence.  No  contest  Is 
made  as  to  the  formal  execution  at  the  will. 
Charles  L.  Sherwood  was  bom  in  ISIS  and 
died  February  18,  1903,  being  a  little  over 
88  years  of  age  when  be  died.  He  came 
to  this  state  In  1854  and  settled  on  a  farm 
about  three  miles  from  Ripon,  and  he  resid- 
ed there  continuously  up  to  the  time  of  his 
death.  His  wife  died  in  1897.  No  children 
were  born  to  them.  The  contestant  vrho 
bad  resided  with  them  from  the  time  she 
was  two  years  of  age,  was  adopted  by  them 
when  she  was  11  years  old.  She  continued 
to  reside  and  live  with  them  after  her  adtv 
tion  by  them  until  she  arrived  at  the  age 
of  20  years,  when  she  married.  This  mar- 
riage occurred  in  1887  at  the  Methodist  par^ 
sonage  In  ^e  dty  of  Rlpon.  Deceased  and 
his  wife,  who  were  opposed  to  it,  w&e  not 
present  After  contestant's  marriage,  she 
and  ho*  husband  resided  In  Michigan  for  a 
while,  then  In  northern  Wisconsin,  and  there- 
after for  10  years  in  Tower,  Minn.,  whence 
they  removed  In  1901,  living  hi  the  West  for 
some  mmtbs  and  finally  settiing  at  Onmber- 
land,  Wis.,  wher^  they  resided  at  tbe  time 
of  the  trial  In  the  county  court  Tbiey  have 
a  boy,  the  issue  of  their  marriage.  Tbe  de- 
ceaspd  left  surviving  him  idsters  and  Inroth- 
ers,  nieces  and  nephews.  With  these  he 
did  not  have  much  intercourse  during  the 
latter  part  of  his  UfO,  exc^t  vritii  his  tfst», 
Mrs.  Kate  I^ons,  who  was  married  to  his 
wife's  brother,  and  with  George  L.  Shei^ 
wood,  a  nephew  and  only  son  of  his  brother 
George.  The  estate  of  the  deceased  con- 
sisted of  a  farm  of  145  acres,  valued  at 
from  170  to  9^  per  acre,  gorenunent  bonds 
to  the  amount  of  $2,000^  a  certificate  of  de- 
posit in  the  First  Natinoal  Bank  of  Ripon  to 
the  amount  of  f4,{KJ0,  and  other  It»ns  of 
perscmal  property  of  the  probable  value  of 
fOOa  It  appears  that  he  bad  bad  this  prop- 
erty for  some  time  prior  to  ills  death. 

On  June  14,  1900,  Mr.  Sherwood  made  the 
alleged  will,  whldi  contains  the  following 
bequests:  To  the  rector,  ■wBxAeoB,  and  ves- 
trymen of  St  Peter's  Protestant  Bplsct^l 
Church  of  Blpon,  $600;  to  Maty  Wann^h 
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Plckard.  91,000;  to  Um  George  L.  Sher- 
wctod,  $800;  to  George  L.  Shwwood,  $100; 
and  all  the  remainaer  to  George  L.  Field  of 
Rlpon,  WlB.  In  a  prior  win  ot  July  27, 
18U9,  the  tollovlng  beqaaBts  wne  made: 
(1)  To  Marr  Hannab  Plckard,  fOOO;  (2)  to 
the  rector,  wardena,  and  Testryinan  of  St 
Peter's  ProteatantHplaoopal  Oburchof  lUpon, 
$500;  (8)  to  BCra.  George  L.  Sherwood,  9600; 
(4)  all  the  residiie  of  the  estate  to  George 
K  Field,  subject  to  an  annnl^  of  8  per  cent, 
per  annam  to  be  paid  to  George  L.  Sherwood 
during  hla  natnral  UfQ.  On  September  27, 
1880,  be  reroked  the  legacy  to  Hra.  Oeoi^e 
L.  Sherwood  and  bequeathed  that  sum  to 
George  L.  Sbwwood.  It  appears  tiiat  for 
years  before  hla  death  the  deceased  did  bis 
banking  business  at  the  First  National  Bank 
of  Bipon,  of  which  Mr.  Field  had  been,  and 
was  at  the  time  of  the  ezecatlon  of  the  will, 
an  officer.  Mr.  Field  bad  been  the  deceased's 
flnanclal  adTlser  for  a  considerable  time 
prior  to  his  death.  The  deceased  and  his 
wife  were  displeased  wftb  the  contestant 
because  of  her  marriage  with  Mr.  Pfckard. 
Though  she  and  ber  husband  and  child  visit- 
ed at  his  home  up  to  the  time  of  his  death, 
the  friendly  relations  common  to  parent  and 
child  did  not  exist,  nor  did  he  manifest  a 
parent's  interest  In  her  welfare,  nor  did 
she  at  the  time  of  her  visits  to  his  home 
and  the  neighborhood  show  that  she  was 
Rolicltous  concerning  bis  having  proper  as- 
sistance under  the  conditions  that  beset  him 
ns  the  result  of  old  age.  It  Is  quite  apparent 
that  there  was  no  strong  feeling  of  esteem 
and  regard  between  them,  and  that  deceased 
had  become  quite  estranged  from  her  In  the 
latter  years  of  his  life.  He  also  had  but 
little  interest  in  his  brothers  and  sisters 
and  their  children.  Of  these  he  was  most 
intimate  and  friendly  with  his  sister  Mrs. 
Kate  Lyons,  and  his  nephew  George  L.  Sher- 
wood. Though  friendly  to  this  sister,  he 
harbored  a  strong  dislike  for  her  husband, 
and  before  his  death  he  expressed  an  uo- 
willingness  for  this  reason  to  bequeath  ber 
anything.  It  appears  that  bis  nephew 
George  Ij.  Sherwood  came  to  the  home  of  the 
deceased  in  September,  1899,  with  the  ap- 
proval of  the  deceased.  It  was  Intended  that 
this  nephew  should  reside  with  the  deceased 
and  assist  him  in  his  personal  and  house- 
bold  affairs.  This  arrangement  continued 
until  the  following  Apriit  when  by  reason  of 
differences  between  them,  they  separated  snd 
the  nephew  left  decedenlfa  home.-  There- 
after this  nephew  did  not  again  live  with 
blm,  thqp^h  he  at  tlmea  called  at  the  hmpe. 
From  this  time  13u  deceased  lived  practical- 
ly alone  and  without  assistance,  except  sncb 
as  he  arranged  for  with  his  tenant  tax  the 
preparatl<m  of  his  meals  and  for  aid  In  his 
bonseb(rid  affairs.  The  evidence  shows  tbat 
Mr.  BiterwooA  conducted  his  business  and 
personally  managed  his  proper^  daring  his  | 
lifetlmeb  oc^t  that  he  bad  tenants  on  his  I 


farm  for  some  years  before  his  death.  He 
contracted  ^th  fbem,  fixed  the  terms  of  the 
lease  and  consulted  and  advised  with  theui 
as  to  seeding  and  planting  the  crops  and  the 
general  conduct  of  the  farming  business. 
He  alwaya  attended  to  receiving  his  share  uf 
the  crops  and  of  the  Increase  of  the  stock, 
or  th^r  avails  In  case  of  sale.  He  retained 
to  the  last  an  independent,  self-reliant  posi- 
tion as  to  all  bis  business  and  proper^  af- 
fairs. In  temperament  and  disposition  be 
was  self-vrllled,  eccentric,  and  assertive  of 
his  pwBonal  views  and  opinions.  He  never 
affiliated  wltii  any  church,  and  no  explana- 
tion, 80  far  as  appears,  was  ever  made  by 
him  conconlng  his  bequest  to  the  church. 
Prior  to  bis  wife's  death  be  a[)pears  not  to 
have  been  addicted  to  the  excessive  use  of 
intoxicating  liquors.  Aftor  her  decease  bis 
habit  of  Indulgence  in  intoxlcanta  increased 
to  some  extent,  and  .at  times  he  drank  to 
excess.  During  the  last  years  of  his  life  he 
declared  that  his  relatives  were  unmindful 
of  him  and  that  be  purposed  not  to  leave 
any  of  his  property  to  them. 

So  far  as  disclosed  the  deceased  decided 
for  himself  as  to  the  making  of  txtth  of  the 
wills  of  1809  and  1000  and  determined  when 
and  bow  and  by  whom  they  should  be  drawn. 
There  Is  nothing  to  show  but  that  he  was  in 
possession  of  a  complete  understending  of 
hlB  situation  and  that  he  comprehended  the 
nature  of  his  business.  It  Is  shown  that  he 
gave  the  directions  for  the  bequests  he  wish- 
ed to  make,  and  that  they  were  written  as 
he  directed.  In  September,  following  the 
making  of  the  first  will,  while  his  nephew 
George  L.  Sherwood  was  with  him  and  they 
were  on  friendly  relations,  be  went  to  the 
bank,  made  known  to  those  who  had  custody 
of  this  will  that  be  wished  to  change  a  be- 
quest by  revoking  the  one  to  Mrs.  George  L. 
Sherwood  and  by  bestowing  It  on  George 
L.  Sherwood,  bis  nephew,  and  a  codicil  to 
effect  this  change  was  added  and  executed, 
and  the  will  was  again  left  In  the  custody 
of  the  bank.  In  Jnne  of  the  following  year, 
after  the  difficulty  between  himself  and  his 
nephew  had  arisen,  he  came  to  the  bank 
altme,  and.  so  far  as  appears,  witbont  the 
advice  of  any  pmon,  announced  bis  intention 
to  change  some  of  tlie  provisions  of  the  will. 
For  this  purpose  he  and  Hr.  Spratt,  casbler 
of  the  hank,  retired  to  a  room  alone,  where 
the  provisions  of  the  old  will  were  read  to 
him  by  Mr.  Spratt,  and  he  directed  the  chan- 
ges In  the  bequests  to  the  contestant  and  to 
George  L.  Sherwood,  and  directed  that  Mrs. 
Sherwood  be  ^ain  Included  by  a  bequest  of 
$300.  After  Its  completion  as  directed,  the 
wltoeeses.  Mary  B.  Scribnv  and  T.  B.  Da- 
kto,  were  called  Into  the  room,  when  the 
attestation  clause  was  read  to  him  and  to 
them  by  Mr.  Spratt ;  thereupon  the  deceased 
stated  that  it  was  bis  will,  signed  It  In  their 
presence,  and  they  signed  as  witnesses  in  his 
ivesenca  The  witnesses  give  it  as  thelT 
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opinion  that  the  deceased  acted  freely  and 
seemed  to  understand  and  comprehend  what 
he  was  doing.  At  this  time  deceased's  health 
was  somewhat  Impaired,  but  be  had  not 
been  confined  to  bis  hoase  or  bed  except  for 
a  short  period  In  Jane,  1899.  He  controlled 
and  managed  his  personal  and  household 
affairs  up  to  within  a  short  period  of  his 
death.  There  was  much  nonexpert  testi- 
mony adduced  by  both  parties  as  to  de- 
ceased'Q  mental  capacity  to  malce  a  will. 
The  witnesses  were  In  direct  conflict  on 
tbls  qoesUon. 

Oriffln  Sb  Snttwrland  and  Carter  ft  Fed- 
rick,  tor  wpellant  L.  H  ft  Boy  Reed  (A.  E. 
Thompson  and  Charles  Barber,  of  cotmMl), 
for  resp(Hident 

SIEBEGKHR,  J.  (after  stating  the  facta). 
The  Judgment  admitting  to  probate  the  Instra- 
ment  allied  to  be  the  last  will  of  Charles 
L.  Sherwood  is  based  upon  the  findings 
of  the  court  that  he  was  mentally  competent 
to  make  the  proposed  will,  and  that  be  made 
it  free  from  undue  Influence.  These  findings 
are  challenged  by  the  contestant  The  facts 
shown  by  the  evidence  upon  these  contested 
questions  are  given  in  the  foregoing  state- 
ment of  facts.  From  this  it  appears  that 
Mr.  Sberwood  was  85  years  of  age  when  he 
executed  this  instrument,  and  be  was  then 
residing  on  bis  farm  which  he  had  conducted 
for  almost  60  years.  Though  he  was  then 
unable  to  perform  the  active  part  of  the 
labor,  yet  he  conducted  it  and  managed  its 
affairs  through  tenants  to  the  time  of  his 
death.  also  controlled  his  financial  af- 
fairs and  personally  attended  to  bis  expendi- 
tures and  receipts. 

It  is  clearly  established  that  his  char- 
acteristics were  those  of  a  self-willed,  ar- 
bitrary, and  eccentric  person,  who  r^ented 
Interference  from  others  in  his  business  or 
personal  matters.  He  manifested  a  disposi- 
tion to  be  positive  and  unyielding  in  hla 
opinions.  In  the  latter  years  of  his  life  he 
became  parsimonious  to  such  a  d^^ree  as  led 
him  to  doiy  himself  many  things  necessary 
for  his  proper  care  and  comfort  This  ap- 
pears clearly  to  be  attributable  to  his  avari- 
clpuaness  and  in  no  way  shows  unsoundness 
of  mind.  Nor  do  we  find  that  any  intem- 
perate Indulgence  In  ardent  spirits  perma- 
nently affected  bis  mind  or  seriously  Inter- 
fered with  his  capacity  to  conduct  his  busi- 
ness. His  feeling  and  attitude  of  mind  to- 
ward his  adopted  daughter  and  his  relatlvee 
were  manifestly  those  of  Ill-will  and  dis- 
pleasure, evidently  due  to  an  idea  entertain- 
ed by  bim  that  they  bad  no  interest  in  him, 
save  that  which  came  from  the  desire  to  be- 
come the  objects  of  his  bounty  under  the 
provisions  of  his  will.  His  ftlendly  and 
hostile  feelings  toward  his  nephew  George  L. 
Sherwood  correspond  closely  to  the  favorable 
and  unfavorable  provisions  be  Insrated  in 
his  two  wills  aa  to  him,  and  argue  tiiat  he 


was  moved  to  make  them  upon  consideration 
and  for  leaaons  which  to  blm  nndoobtedly 
appeared  all  raffldent  under  the  dream- 
stances. 

Mu<^  stress  is  laid  upon  the  evidence  of 
nonexperts  to  the  effect  that  Mr.  Sherwood 
was  Incapable  of  conducting  his  own  busi- 
ness or  of  making  a  will.  An  examination 
of  this  evidence  discloses  that  the  witnesses 
relied  mainly  on  acts  and  conversation  show- 
ing his  mental  eccentricities,  his  penurious 
conduct  his  intemperate  habits,  and  what 
they  considered  unfounded  prejudices  toward 
those  naturally  closest  to  blm.  All  these 
acta  and  conditions  are  readily  explainable 
under  the  facts  and  circumstances  as  com- 
patible with  mental  soundness.  Whether  or 
not  he  reasoned  and  dealt  Justly  und^  tbe 
circumstances  with  those  nearest  to  bim 
through  family  relationship  does  not  deter- 
mine his  capacity  to  make  a  will.  The  proof 
practically  tends  to  sustain  every  Inference 
to  the  effect  that  the  deceased  was  In  pos- 
session of  his  mental  faculties  to  the  last; 
that  he  comprehended  and  fully  understood 
the  kind  and  amount  of  property  he  possessed 
and  owned ;  that  he  managed  and  condncted 
his  personal  and  property  affairs,  under- 
standing and  fully  comprehending  his  re- 
lationship to  those  who  might  property  be 
regarded  as  his  beneficiaries;  and  that  he 
understood  and  comprehended  the  scope  and 
bearing  of  his  will  and  the  disposition  of  his 
property  as  made  by  him.  He  seems  to  bave 
held  all  these  things  sufficiently  clear  In  his 
mind  to  understand  tbelr  obvious  relation 
and  form  a  rational  Jndgmoit  on  the  whole 
transaction. 

The  claim  that  this  Instrument  was  made 
as  the  resnit  of  undue  Infiuence  is  based  up- 
on the  ground  that  bis  mind  was  seriously 
enfeebled,  his  memory  weakened,  and  that 
it  was  made  when  no  one  was  present  beside 
the  principal  ben^dary  and  his  clerks  and 
servants,  who  had  no  claim  upon  his  bounty, 
and  that  It  mns  counter  to  his  rec<^tzed 
affectlona  and  jn^ndlces,  and  declared  testa- 
mentary puri>oses  as  well  as  the  rules  of 
natural  Justice.  His  condition  of  mind  and 
memory,  his  relatlonsfalp  to  those  naturally 
within  tbe  field  of  his  bounty,  and  his  tfs- 
tamentary  pnrpoaes  have  bera  sufflclMitiy 
adverted  to  to  show  that  the  proposed  will 
is  not  In  conflict  therewith.  Nor  Is  the  ar- 
gument that  the  bequests  run  counter  to 
natural  Justice  persuaatve,  in  view  of  the 
situation  before  us.  The  question  la  not 
wbat,  wonld  have  been  theoretically  tbe  most 
Just  or  reasonable  way  toe  him  to  have  be- 
queathed his  propoty,  but  was  **b%  *  9  • 
impelled  *  *  *  by  undue  Influoioe  to 
make  a  dlffermt  will  from  what  he  would 
have  made  If  be  had  beax  1^  entirely  alone 
and  free  to  act  according  to  his  own  Jodg- 
m^t  and  discretion**?  UndwhUl  on  the  Iaw 
of  Wills,  p.  180.  Tbe  Inferaioe  is  wdl  nigh 
IrrealBtlble  l^t  the  deceased  entertained  a 
very  strong  desire  to  bestow  the  aocumola- 
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tlon  of  Ills  lite  BO  as  to  preserve  It  from  be- 
ing dissl[>ated  In  Inconsiderate  and  thrlftlees 
waTB,  and  that  be  was  not  favorably  inclined 
to  devote  It  to  pnrpofles  of  any  public  bene- 
fketlon.  Under  such  drcumstances^  aince  he 
was  disinclined  to  bestow  tbem  on  members 
of  bis  family,  there  was  bnt  the  one  way  open 
to  bim,  namely,  to  beqneatb  tbem  to  some 
person  whom  he  believed  worthy  to  be  en- 
dowed therewith.  Oonsldaiiic  the  facts  at- 
tending tbe  making  and  aecatlm  of  thla 
instrument  in  the  light  ot  tbe  whole  altDa> 
tlon  we  are  ot  the  (pinion  tbat  no  fhcts  have 
been  adduced  bat  ibose  harmonteing  with 
the  eonclosion  that  the  deceased  was  left 
entirely  free  to  act  accrading  to  bl>  own 

There  is  nothing  In  the  evidmce  wbidi 
will  warrant  this  court  in  dlatnrblng  the  con- 
clusion of  tbe  trial  oonrtnpon  the  omtested 
qnestlonB.  The  tollowbig  cases  in  this  court 
coTtf  tbB  questions  Involved  ber&  Fox  t. 
Martin,  104  Wis.  681.  80  M.  W.  02L;  In  re 
Bntler^  Will,  110  Wis.  70.  8S  N.  W.  678; 
Vance  v.  Davis,  118  Wis.  S48,  96  N.  W.  088. 
This  result  la  reached  without  considering 
the  evidence  of  -Mr.  Field,  which  was  ob- 
jected to  bj  tbe  contestant 

Errw  is  assigned  npcm  tbe  allowance  ot 
proptmentfs  attran^a  fees  to  be  paid  out  of 
tbe  estate.  Since  the  contestant  cannot  be 
affected  by  tills  ruling,  and  since  tbSa  burdm 
must  All  upon  the  residuary  legatee,  who 
Is  also  tbe  proponent  In  whose  tevor  the  al- 
lowance was  made,  It  U  unnecessary  to 
consider  this  queatlon. 

Tbe  judgment  of  the  drcnlt  court  la  af- 


WELLS  V.  CHASI]. 
(Supreme  Court  of  Wisconsin.  Nov.  14,  190S.) 

1.  Tbul—Bvxduitok— Objection— <}uEsnon6 
RAiaao. 

An  oMeetlMi  to  the  competency  of  evidence 
Is  not  Buffident  to  exclude  the  evidence  because 
of  the  inewnpetency  of  the  witness,  nnder  Bev. 
St.  ^88,  I  4000,  in  relation  to  evidOKe  as  to 
transactions  with  a  decedent 

[Sd.  Note. — ^For  cases  hi  point,  see  vol.  GO. 
Gent.  Dig.  WltnflMes,  H  108,  720.} 

2.  BviDBNcc— BviDEnoa  AT  POBlOa  TaiAIr- 
MoDB  OF  Paoor. 

Bev.  St  1888,  6  4141,  provides  that  evi- 
dence on  the  trial  of  an  action,  taken  by  the 
<^elal  stent^rapher,  being  certified  by  him 
to  be  a  tme  transcript  of  tbe  testimony  and  a 
correct  statement  of  the  evidence,  shall  be  re- 
ceived in  evidence  as  if  tbe  reporter  were  pres- 
ent and  testified.  Held,  that  It  was  error  to 
sdmtt  evidence  given  on  a  former  trial,  where 
it  was  not  certified  by  the  reporter  as  regoired 
by  the  statute,  nor  proof  made  of  the  facta  re- 
quired to  be  so  certified,  but  the  reporter  merely 
testified  tbat  he  took  the  testimony  on  the  former 
trial,  and  that  the  copy  of  his  minutes  offered 
in  evidence  was  a  correct  copy. 

[Ed.  Note. — Fox  cases  in  point  see  voL  20, 
Cent.  Dig.  Evidence,  i  2422.] 

3.  Wills  —  JuBiBDioTioN  oj  Couar— DoMi- 

CILB  OF  TBSTATSIX. 

On  an  issue  In  a  wlU  contest  as  to  tiie  place 


of  residence  ot  testatrix,  evidence  heJd  to  sns- 
tain  the  court's  finding  as  to  such  residence. 

Appeal  from  Circuit  Court  Winnebago 
County;  Geo.  W.  Bumell,  Judge. 

Contest  over  the  will  of  Lucy  A.  Bmllb,  de- 
ceased, by  Marda  Wells,  as  proponwt' 
against  Mildred  Chase.  From  a  Judgment 
admitting  tbe  will  to  loobate^  contestant  ap- 
pea'a.  Affirmed. 

An  Instrument  purporting  to  be  the  last 
will  and  testament  of  Lucy  A.  Smith,  de- 
ceased, was  admitted  to  probate  in  the  county 
court  of  Winnebago  county,  and  upon  appeal 
to  the  circuit  court  the  decision  was  affirmed. 
Tbe  objections  to  the  admission  of  tbe  will  to 
probate  are,  In  effect  that  Lucy  A.  Smith, 
at  the  time  of  her  death,  was  a  resident  of 
Pond  dn  Lac  county,  and  died  In  tbe  city  of 
Fond  du  Lac  May  25. 1804;  tbat  the  will  was 
conditioned  and  contingent  upon  the  death  of 
said  Lucy  A.  Smith  on  her  Joum^  from  Oall- 
fomia;  and  that  she  did  not  die  on  ancb 
Joum^.  Tbe  will  Is  holograph,  and  was  exe- 
cuted at  LoB  Angles.  Gal..  April  18,  1804. 
Marcla  Wells,  a  sister,  was  given  (SOO  and 
the  life  Insurance,  out  of  which  she  was  di- 
rected to  pay  the  funeral  expenses.  Molly 
Freeman  and  Alice  Evans,  aisters  of  deceased, 
were  each  given  $100,  and  the  bousebold 
goods  divided  among  relatives.  Bequest  was 
aUio  made  for  a  monument  not  to  exceed  in 
cost  $200.  Mildred  Chase  was  named  as 
residuary  legatee.  Tbe  will  recited:  "This 
will  Is  made  In  case  I  die  on  my  Joum^  home 
from  Calirornla."  Maybew  Mott,  of  Neenab, 
Wis.,  Is  named  as  executor. 

The  circuit  court  found  the  following  facts: 
"(5)  That  prior  to  the  year  1881  the  said 
Lucy  A.  Smith  resided  at  the  dtr  ot  Ne«iah 
in  her  own  homestead,  which  she  retained, 
resided  in,  and  rented  until  some  time  In 
September,  A.  D.  1002 ;  tbat  from  the  year 
1881  to  about  tbe  1st  day  of  April,  1802,  the 
aald  Lucy  A.  Smith  resided  at  tbe  dty  of 
Appleton  with  her  son,  Leonard  Smith.  (6) 
That  on  or  about  tbe  last  d^  of  April,  1802. 
she  abandoned  her  residence  at  Appleton 
aforesaid,  and,  sending  some  of  her  household 
furniture  to  her  brother  Samuel  Wells,  at  the 
dty  of  Fond  du  Lac,  Wis.,  went  to  and  re- 
mained at  the  city  of  Neenab  until  about 
the  1st  day  of  June.  1802,  Inquiring  for 
rooms,  and  with  tbe  intention  to  make  her 
permanent  domldle  at  said  dty  of  Neenab 
as  soon  as  a  suitable  home  for  her  could  be 
secured.  (7)  That  falling  for  the  time  to  find 
such  borne  at  Neenah,  Wis.,  she,  on  or  about 
tbe  1st  day  of  June,  1802,  occupied  a  room  in 
tbe  house  of  her  said  brother,  Samuel  Wells ; 
but  such  was  temporary,  and  without  inten- 
tion to  make  her  legal  domicile  at  the  said 
dty  of  Fond  du  Lac.  (8)  Tbat  at  no  time  did 
she  occupy  a  room  or  reside  at  Fond  du  Lac 
with  Intention  to  make  her  permanent  home 
there.  (8)  That  nearly  half  of  the  time  after 
leaving  the  d^  of  Appleton  and  before  going 
to  Galifomla.  in  tbe  year  1803,  was  spent  by 
bar  In  lald  dty     Neenab,  reeldlug  with  her 
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relatives  and  Inquiring  for  a  suitable  place  of 
permanent  residence.  (10)  Tbat  ber  buaband, 
ber  son,  and  other  of  her  relatives,  with  her- 
self, are  burled  at  tbe  city  of  Neenab  in  the 
family  burial  lot  (11)  That  she  became  a 
.member  of  the  Union  Baptist  Chnrch  of  said 
city  of  Neenah,  and  ao  remained  nntil  her 
death.  (12)  That  all  of  her  statements,  oral 
and  In  writing,  show  an  Intention  on  her 
pert  to  make  ber  borne  at  Neenah,  Wis.,  and 
not  at  Fond  du  Lac,  Wis." 

Tbe  appellant  asBlgna  as  error  the  admis- 
sion of  ImfKToper  evidence,  admlsBlon  of  the 
testimony  of  Mary  Wells  and  May  Freeman 
taken  on  former  trial,  the  finding  to  the 
effect  that  the  legal  residence  and  domicile  of 
deceased  at  tbe  time  of  her  death  was 
Neenab,  and  in  affirming  the  Jodgmsit  of  tbe 
county  court  and  admitting  the  will  to  mo- 
bate. 

Alden,  Latham  ft  Xoung  (Phillips  &  Hicks, 
of  counsel),  fbr  appellant  Wesl^  Mott,  tor 
respondoit 

KEBWIN,  J.  (after  stating  tbe  facts).  1. 
Objection  was  made  to  the  testimony  of 
Marcia  Wells,  proponent,  and  May  Freeman, 
as  to  declarations  of  tbe  testatrix,  and  tbelr 
testimony  admitted  over  such  objection ;  and 
this,  it  is  claimed,  was  error,  on  the  ground 
tbat  the  witnesses  were  interested  and  there- 
fore their  testimony  not  admissible,  under  sec- 
tioD  40418.  Rev.  St  1898.  Bnt  the  objection  was 
to  the  competency  of  tbe  eridence,  and  not  to 
the  competency  of  the  witnesses  to  testify. 
The  objection,  therefore,  was  not  sufficient  to 
exclude  the  evidence.  McCormlck  v.  Bemdon, 
67  Wis.  648,  31  N.  W.  303. 

The  most  Important  assignment  of  error 
concerning  the  admission  of  evidence  is  tbat 
respecting  tbe  admission  of  the  reporter's 
notes  of  tbe  testimony  of  Mary  Wells  and 
May  Freeman,  taken  upon  the  former  trial. 
Counsel  for  respondent  argues  at  laigth  tbe 
gnestion  of  whether  the  testimmy  of  these 
witnesses  produced  upon  the  former  trial 
was  competent  they  being  noniesidents  of 
tbe  state  at  the  time  of  tbe  last  trial ;  but 
it  becomes  entirely  unnecessary  to  consider 
this  question,  since  counsel  failed  to  offer 
proper  proof  of  tbe  testimony  taken  on  the 
former  trial.  He  produced  the  reporter  and 
proved  by  him  that  be  took  tbe  testimony  on 
tbe  first  trial.  He  testified:  "mils  is  a  cor- 
rect copy,  made  by  myself,  of  xoy  notes  of 
the  testimony  of  Mary  Wells  compared  by 
myself."  Proponent  then  offered  In  evidence 
"tbe  original  copy  of  tbe  minntes  of  the  re- 
porter, pages  11,  12,  18,  and  14,  which  In- 
cludes the  testimony  of  Mary  Wells."  This 
was  objected  to  as  incompetent,  irrelevant, 
and  Immaterial,  and  the  court  reserved  Its 
ruling,  to  which  the  contestant  eioepted. 
Respecting  tbe  testimony  of  May  Freeman, 
the  official  stenographer  was  called,  and  tes- 
tified :  "That  copy,  made  by  myself,  is  a  cor- 
rect copy  of  the  minutes  of  the  court  as  taken 
by  me  on  tbe  former  triaL"  The  testimony 


of  May  Freeman  was,  upon  this  proof,  of- 
fered In  evidence  and  admitted  under  tbe 
contestant's  objection  that  the  same  was  in- 
competent, irrelevant,  and  ImmaterlaL  It  is 
clear  that  this  evidence  was  not  admissible 
upon  tlK  proof  made.  Section  4141,  Rev. 
St  1898,  provides  tbat  the  minutes  of  evi- 
dence and  proceedings,  or  of  any  ei)eclfie 
part  thweof,  on  the  trial  of  an  action  or  pro- 
ceeding, takoi  by  the  official  stenographic 
reporter  of  the  court,  being  certified  by  such 
re|?ortor  to  be  a  true  and  correct  transcrip- 
tion in  ko^hand  of  all  the  testiniony  on  tbe 
trial,  or  of  a  particular  witness,  carefully 
compared  by  him  with  his  original  notea, 
and  to  be  a  correct  stat^ent  of  the  evidence 
and  proceedli^  had  on  such  trial  so  pur- 
porting to  be  takm  and  tran8crit)ed,  shall 
be  received  In  evidence  with  tbe  same  effect 
as  if  such  reporter  were  present  and  testi- 
fled  to  the  facts  so  oertifled.  It  does  not 
appear  that  tliis  statute  was  compiled  with. 
Tbe  evidence  <rfEMed  was  not  certified  to  by 
such  r^rter,  as  required  by  this  statute, 
nor  was  proof  made  of  the  facts  required  to 
be  80  certified.  It  follows,  therefore,  that 
the  testimony  of  Mary  Wells  and  May  Free- 
man, taken  on  the  first  trial,  was  Improperly 
admitted. 

2.  The  controlling  qnestitm  upon  this  ap- 
peal, and  the  one  principally  discussed  by 
counsel  on  both  sides,  is  the  question  of 
residence  of  the  testatrix.  The  court  below 
found  that  she  was,  at  the  time  of  ber  death, 
a  resldoit  of  tbe  city  of  Neenab.  and  after 
a  careful  examination  of  the  testimony  we 
are  satisfied  that  there  Is  ample,  competent 
testimony  hi  the  case  to  support  the  findings. 
Aside  from  the  testimony  of  Mary  Wells  and 
May  Freeman,  Improperly  admitted,  there 
Is  competent,  credible  testimony  to  the  ef- 
fect that  prior  to  1881  tbe  testatrix  had 
lived  tor  upwards  of  18  years  at  Neenab.  and, 
when  she  left  Appleton,  she  Intoided  to  es- 
tablish her  residence  at  Ne^ab,  and  actually 
located  there  andronained  about  two  months, 
during  which  time  she  sought  a  permanent 
place  of  residence,  thereafter  living  wltii  her 
brother  at  Fond  du  Lac  a  short  tlme^  and 
tbsxi  taking  a  trip  to  California,  always  as- 
serting that  Neenah  was  ber  resid^ice  and 
tbe  place  to  which  she  expected  to  return. 
In  ber  will  and  other  written  documents  she 
referred  to  Neenah  as  ber  place  of  residence; 
She  also  had  her  burial  lot  there,  and  was 
a  member  of  the  church  at  Neenab.  Shortly 
after  leaving  Appleton,  and  while  at  Neenah, 
she  said  Neenah  was  her  home.  Her  heart 
turned  to  Neenah.  There  ber  dead  were 
buried,  and  there  she  preferred  to  live  the 
remainder  of  her  life,  and  be  laid  at  rest 
by  the  side  of  her  loved  ones.  After  leaving 
Appleton,  and  In  October,  1903,  she  joined 
the  chundi  at  Neenab,  and  gave  as  her  rea- 
son for  so  doing  that  she  felt  at  home  there 
and  wanted  to  have  her  membership  where 
she  felt  at  borne.  In  the  fall  of  1902  she 
stated  that  ahe  lived  at  Neenah,  and  dgned 
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•nd  Bwore  to  a  petltlmi  deMTlbing  ber  resi- 
dence as  Neoiab.  Tbe  facts  found  by  tbe 
court  below  on  the  question  of  residence 
clearly  establteb  tbat  tbe  testatrix's  resl- 
dence  was  at  Neenab.  It  cannot  be  said  that 
tlieae  findings  are  so  clearly  against  the 
preiKHiderance  of  tbe  erldence  as  to  war- 
rant this  court  in  dlstnrbli^  them. 

3.  On  tbe  question  tbat  tbe  will  was  oon- 
tingeut  upon  tbe  death  of  said  Lucy  A.  Smith 
on  her  Joum^  from  California,  little  need 
be  said.  This  {Mint  was  not  pressed  by  coun- 
sel, either  In  ttieUr  brief  or  upon  oral  argu- 
ment^  and  we  assume  It  has  been  abandoned. 
It  la  not  necessary  to  cansidw  tbe  effect  of 
this  provision,  because  the  testatrix's  home 
being  Neenab,  and  baring  died  at  Fond  du 
I^ac  before  airlTing  at  Neenab,  she  died  on 
ber  journey,  within  tb9  contemplation  of 
this  provision  of  tbe  will.  However,  had 
abe  died  after  arriving  borne,  there  is 
abundance  of  authority  to  the  effect  tbat  sncb 
provMon  would  not  defeat  tbe  will. 

Other  errors  assigned  we  do  not  deem  of 
sufficient  importance  to  mwlt  q)eclal  con- 
sideration, and,  tboe  bting  suffldoit  compe- 
tent evidence  to  support  tbe  findings  of  the 
court  below,  tbe  judgment  must  be  affirmed. 

Judgment  affirmed. 


PBSSBYTBIBIAN   MINISTERS'  FUND  v. 
THOMAS. 

(Supreme  Court  of  Wlaconain.   Nov.  14,  1005.) 

1.  InSUBAHCB  —  CONTBACT  — COWBTBUCTIOH— 

What  Law  Oovebns. 

Where  an  utplication  for  life  insurance 
was  sianed  in  WiaconBin  and  forwarded  to  the 
Insurers  office  In  Pennsylvaaia,  and  there  a 
policy  was  Issaed  and  mailed  to  the  applicant, 
who  In  Wisconsin  receired  it  and  tnailed  the 
insurer  a  note  payable  in  PennsylTania  for  the 
premium,  the  contract  evidenced  by  the  policy 
and  note  was  a  Fennsylvania  one. 

[Ed.  Note. — For  cases  in  poln^  see  vol.  28, 
Cent.  Dig.  Insorance,  f  288.} 

2.  Same  —  Foeeion  Companies— Subjecttiow 
TO  Local  Requibehents. 

The  state  has  tbe  right  to  impose  conditions 
on  foreign  insurance  companies  as  a  condition 
precedent  to  their  right  to  do  business  In  the 
state,  when  such  conditions  are  not  in  conflict 
with  tbe  Constitntion  or  laws  of  the  United 
States. 

[Ed.  Note. — For  casee  In  point,  see  voL  28, 
Cent.  Dig.  Insnrance,  U  13,  14,  2S-S2.] 

3.  Same  —  ConBTiTunonAi.iTT  of  Leoisu- 

TIOH. 

Rev.  St  1898,  i  1978,  providing  that  no 
foreign  insurance  compaQ;  shsU  do  business  in 
ttie  state,  exc^t  in  accordance  with  conditions 
and  restrictions  set  forth  in  sections  1220, 
1947-1951,  1953,  and  1954,  does  not  contra- 
Tene  the  federal  Constitution. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent.  Dig.  Insurance.  $S  13,  14.] 

4.  SAHx~BrrE0T  or  NonooHFLXAnoi— AonoH 
BT  INSUBEB— Defenses. 

Where  a  foreign  insnrance  company  has 
failed  to  comply  with  statutes  imposing  certain 
conditions  and  restrictions  as  conditions  pre- 
cedent to  tbe  right  to  make  any  insurance  con- 
tract with  a  resident  of  the  state,  notwithstand- 
ing that  the  contract  with  a  resident  of  the 
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state  is  the  contract  of  another  state,  the  In- 

Eurance  company  cannot  recover  thereon  in 
tbe  state. 

[Ed.  Note. — For  cases  hi  point,  see  vol.  28, 
Cent  Dig.  Insnrance,  II  28-eB.] 

Appeal  from  Circuit  Court,  La  Crosse 
County;  J.  J.  Fruit,  Judge. 

Action  by  the  Presbyterian  Ministers' 
Fund  against  W.  D.  Thomas.  From  a  judg- 
ment In  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Plaintiff,  a  Pennsylvania  corporation, 
brought  action  to  recover  on  a  note  given  for 
the  first  premium  on  a  life  Insurance  policy 
on  tbe  life  of  defendant  a  resident  of  Wis- 
consin. It  Is  alleged  In  the  answer,  In  effect, 
that  plaintiff  is  a  foreign  corporation  en- 
goged  In  furulsbing  life  Insurance,  incorpo- 
rated under  the  laws  of  Pennsylvania,  and 
having  Its  home  office  In  Phlladelpbla,  and 
that  it  has  not  been  licensed  to  do  business 
In  Wisconsin,  and  has  not  complied  with 
chapter  89,  Rev.  St  1898,  and  amendments 
thereto :  that  the  note  in  question  was  made 
In  Wisconsin,  and  tbat  plaintiff  represented 
It  was  authorized  to  do  business  therein; 
and  that  It  discriminates  In  favor  of  some 
and  against  other  individuals  and  between 
Insurants  of  the  same  class.  A  Jury  was 
waived,  and  the  case  tried  by  tbe  court,  and 
judgment  entered  for  plaintiff  for  $227, 
amount  of  the  note  for  first  premium,  from 
which  judgment  this  appeal  was  taken. 

Winter*  &  Escta.  for  appellanL  Oeo.  W. 
Bunge.  for  respondent 

KERWIN.  J.  (after  stating  the  facts).  It 
Is  conceded  tbat  tbe  plaintiff  Is  a  Pennsyl- 
vania corporation,  and  tbat  it  never  compiled 
with  tbe  laws  of  this  state  respecting  tbe 
doing  of  Insnrance  business  herein,  or  the 
making  of  contracts  with  residents  of  tbls 
state.  The  contention  on  tbe  part  of  the  de- 
fendant to  reverse  tbe  judgment  Is  tbat  tbe 
contract  in  question  was  made  In  Wisconsin, 
therefore  void  for  the  reason  tbat  plaintiff 
had  no  authority  to  do  business  or  make 
contracts  In  Wisconsin,  without  compliance 
with  our  statutes,  and  that,  even  if  made  In 
Penusylvania,  still  It  cannot  be  enforced  here. 
The  contract  of  Insurance  was  made  by  jcor- 
respondence;  tbe  plaintiff  sending  Its  appli- 
cation from  its  office  in  Phlladelpbla  to  de- 
fendant at  La  Crosse,  Wis.  Defendant  filled 
out  and  signed  tbe  application  at  La  Crosse 
and  forwarded  It  to*  plaintiff's  office  In  Phll- 
adelpbla, offering  to  take  tbe  Insurance  in 
accordance  with  the  application,  and  direct- 
ing tbe  Issue  of  the  policy.  In  compliance 
therewith  plaintiff  issued  tbe  policy  at  ltd 
office  In  Philadelphia  and  mailed  the  same 
to  defendant  upon  receipt  of  which  de- 
fendant signed  and  mailed  to  plaintiff  a  note 
for  tbe  first  premium,  which  note  recited 
that  it  was  for  balance  of  first  inremlum  on 
tbe  policy  and  payable  at  Philadelphia.  The 
court  below  fOund  tbat  the  contract  was 
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made  In  Philadelphia.  Pa.,  and  we  are  In- 
cllned  to  the  opinion  that  It  was  right  In  so 
holding.  Defendant's  proposition  for  Insur- 
ance was  accepted  at  Philadelphia  when  the 
policy  was  Issued  and  mailed  to  defendant  In 
compliance  with  the  application,  and  the  note 
In  suit  given  for  the  first  premlnm,  although 
made  and  signed  In  Wisconsin,  was  payable 
In  Philadelphia,  Pa.  We  think,  therefore, 
the  contract  In  question  was  a  PennsylTanla 
contract  While  as  a  general  rule  the  coo- 
stmctlon  and  Talldlty  of  a  purely  personal 
contract  depends  on  the  law  of  the  place 
where  made,  If  the  contract  be  made  In  one 
place  to  be  performed  In  another,  the  place 
of  payment  and  performance  Is  the  place  of 
the  contract.  Brown  et  al.  t.  Gates,  120 
Wis.  840,  87  N.  W.  221.  OS  N.  W.  205. 

We  are  not  concerned  here  whether  this 
contract  conld  be  enforced  outside  of  Wto- 
consln  or  not  The  qnestion  is,  can  it  bo 
enfwced  In  Wisconslnl  Section  1078.  Rev 
St  1898,  provides :  **No  corporation,  associa- 
tion, partnership  or  Indlvldnal  shall  do  a.aj 
bnslneas  ot  Insurance  of  any  kind,  or  make 
any  guaranty,  contract  or  pledge  for  the 
payment  of  annuities  or  endowments  ox 
money  to  the  families  or  representatlTes  of 
any  j^Uey  or  certificate  holder,  or  the  like, 
in  this  state  or  with  any  resident  of  this 
state  except  according  to  the  conditions  and 
restrictions  of  these  statutes.  And  the  term 
insurance  corporation  as  used  in  fhla  chapter 
may  be  taken  to  embrace  every  corporation, 
association,  partnership  or  Indlvldnal  enga- 
ging in  any  each  business."  This  statute  is 
broad  and  gmeral.  and  problbita  all  persona 
and  c<Hporations  from  doing  any  bodness  ot 
insurance  or  making  any  Insnrance  contract 
in  this  stet^  or  with  any  resident  of  this 
state,  except  according  to  the  restrictions 
preeolbed  hy  statute.  The  restrlctitms  and 
conditions  imposed  will  be  found  In  seetlonB 
1220. 1047-1951, 1958,  1954,  Ber.  St  1888.  and 
are  provisions  In  the  Interest  and  for  the  pro- 
tection of  resldente  of  this  state  against  Ir- 
reqwnsible  insurance  companies.  Section 
1078,  Bev.  St  1808,  above  quoted,  was  obvi- 
ously intended  to  prevent  the  making  of  any 
Insurance  contract  with  a  resident  of  this 
state  by  any  individual  or  coiporatlon  who 
had  not  complied  with  these  statutes.  As 
said  by  Mr,  Justice  Wlnslow.  in  speaking  for 
the  court,  In  Rose  v.  Elmberly  A  Glaxk  Co., 
80  Wis.  at  page  560,  82  N.  W.  at  page  B27 
<27  L.  B.  A.  656.  46  «Am.  8t  Bep.  855) : 
"The  evil  to  be  corrected  is  not  the  writing 
of  a  policy  by  an  unlicensed  company  with- 
in this  state  alone,  but  the  wrltlug  of  such  a 
policy  at  all.  Bearing  In  mind  the  object 
of  file  statute  and  the  evil  to  be  corrected. 
It  Is  very  plain  that  the  object  will  be  large- 
ly defeated,  and  the  evil  will  flourish  as  be- 
fore, if  it  l>e  held  that  companies  without 
UeoDse  can  establish  their  agencies  just  out- 
side of  the  state  line  and  conduct  their  busi- 
ness by  mall.**  Counsel  for  respondent  seeks 
to  distinguish  the  forcing  case  from  the 


case  at  bar,  because  the  subject  of  Insnrance 
was  proper^  In  Wisconsin,  but  no  difference 
In  principle  Is  perceived.  In  each,  the  con- 
tract attempted  to  be  enforced  Is  against  the 
plain,  posltlre  prohibition  of  the  statute.  To 
hold  otherwise  would  be  to  give  foreign  In- 
surance companies  a  decided  advantage  over 
resldente  of  this  state  and  practically  nulH^ 
the  statutes  passed  by  the  Leglslatare  for 
their  protection. 

It  is  well  established  that  this  state  has 
the  right  to  impose  conditions  npcoi  fordgn 
insurance  companies  doing  business  liere, 
when  sndi  conditions  are  not  In  conflict 
with  the  Constitution  or  laws  of  the  United 
States.  StonhUber  et  aL  v.  Mutual  M.  Ins. 
Ca,  76  Wis.  281.  46  N.  W.  221;  GhlCAgo 
T.  ft  T.  Co.  et  aL  V.  Bashford  et  aL.  120 
Wis.  281.  07  N.  W.  940;  State  t.  U.  &  U. 
A.  Ass'n.  67  Wis.  620.  81  N.  W.  228 ;  .S:tna 
Ins.  Co.  V.  Harvey,  11  Wis.  412.  Nor  does 
such  legislation  contravene  the  Constitution 
of  the  United  States.  Stanhllber  et  aL  %: 
Mutual  M.  Ins.  Co..  suinra ;  Chicago  T.  ft  T. 
Go.  et  aL  T.  BashftHrd  et  al.,  supra;  Paul 
V.  Virginia,  8  WalL  181,  18  L.  Ed.  867; 
Ashland  L.  Co.  v.  Detroit  S.  Co,  114  Wis. 
66,  88  N.  W.  004;  Wyman  v.  Klmberly-Clarfc 
Co.,  83  Wis.  654,  67  N.  W.  832.  The  statute 
vaisr  consldo'atlon  prohtblte  doing  business 
of  insnrance^  or  making  cmitract  of  Insnrance 
with  a  rerident  of  this  state.  The  law  de- 
nounces the  making  of  any  such  contract 
vrlt2i  a  resident  of  this  state,  and  Is  very 
obviously  against  the  enforcement  of  such 
a  cwitract  In  our  courts.  The  contract 
contrary  to  the  statutes  and  the  policy  of 
tb»  law  of  this  state,  our  courts  will  not 
lend  tbeilT  aid  ta  the  enfwcement  of  It 
^tna  Ins.  Co.  v.  Harvey,  supra;  Boae  v. 
KImberly  ft  Clark  Co.,  80  Wis.  64S,  62  N. 
W.  626,  27L.B.A.566,  46Ani.St  Rep. 
865.  We  are  referred  to  Seamans  t,  Knapp- 
Stout  ft  Ca.  88  Wis.  171.  61  N.  W.  757. 
27L.B.A.362,  46Am.St  Bep.  826,  and 
caucago  T.  ft  T.  Go.  et  aL  V.  Bashford  et 
al..  supra,  as  authorities  tat  respondait's 
contention;  but  we  cannot  see  that  tbese 
cases  sustain  their  position.  On  the  cw- 
trary,  th^  are  clearly  dlsttngnlshable  from 
the  case  at  bar.  In  Seamans  v.  Knapp-Stout 
ft  Co..  snpra.  the  insurance  company  and 
defendant  were  resldente  at  the  state  of 
Wisconsin,  although  the  property  Insured 
was  situated  outside  of  tlw  state.  No  law 
of  the  state  of  Wisconsin  was  violated  eitiier 
in  the  making  ot  the  contract  or  the  o- 
forcement  of  it  In  Chicago  T.  ft  T.  Ga 
et  al.  V.  Bashford  et  al..  supra,  the  contract 
in  suit  was  upon  a  Hen  or  claim  which 
accrued  befmre  the  passage  of  tlie  law,  which 
It  was  daimed  was  violated.  It  waa  held 
that  the  plaintiff  was  not  transacting  busi- 
ness in  the  state  by  passively  omtlnnlng 
to  bold  a  previously  existing  and  valid  Ilea 
or  tltle^  and  that  the  ccMnmencement  and 
prosecutl(Hi  of  the  snlt  was  not  transacting 
business  In  the  forblddm  senaa 
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Bot  It  Is  strenuously  contended  that  our 
courts  should  enforce  the  contract  la  ques- 
tion on  the  ground  of  comity.  We  are  aware 
of  no  rule  of  comity  which  reanlree  our 
courts  to  enforce  the  contract  of  a  foreign 
corporation  with  a  resident  of  this  state 
iu  conflict  with  the  letter  and  policy  of  our 
laws,  whether  the  contract  be  made  within 
or  without  the  state.  Rose  v.  Klmberly  & 
Clark  Co.,  supra ;  Stanhllber  et  al.  t.  Mutual 
M.  Ins.  Co..  supra;  Seamans  t.  Zimmerman, 
91  Iowa,  363,  69  N.  W.  290;  Seamans  T. 
Christian  B.  M.  Co.,  66  Minn.  205,  68  N. 
W.  1065;  Seamans  v.  Temple  Co.,  106  Mich. 
404,  63  N.  W.  408,  28  L.  R.  A.  430,  66  Am. 
St  Rep.  457.  The  rule  of  comity  claimed 
by  respondent  would  place  foreign  corpora- 
tions on  more  favwable  ground  in  the  tranft- 
acUou  of  Insurance  businesB  with  residents 
of  this  state  than  domestic  cori>oratlons  and 
foreign  corporations  duly  licensed.  The  rule 
of  comity  does  not  go  to  this  extent.  6 
Thompson  on  Corp.  {  7886;  2  Morawetz  on 
Corp.  <2d  Ed.)  |  965;  Empire  Mills  t.  Al- 
ston G.  Co.  (Tex.  App.)  15  S.  W.  200,  505, 
16  L.  R.  A.  S66 ;  Bank  t.  Earle,  18  Pet  592, 
10  L.  Ed.  274.  From  what  has  been  said 
It  follows  that  the  note  sued  upon  was  ex- 
ecuted in  contraTentlon  of  the  law  of  this 
state  and  sbonld  not  be  enftwced  our 
courts. 

The  Judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded,  with  bt- 
Btmctioai  to  dismiss  the  «HnpIalnt 


BAXTER  T.  KRAINIK. 
(Supreme  Court  of  Wisconsin.   Dec.  12,  1900.) 

1.  WUFONS  —  InjDBIBS  —  NEQUOBnT  Dl8- 

CHABOB— Question  fos  Jcbt. 

In  an  action  for  injuries  to  plaintiff  by 
the  fright  of  his  horses,  caused  by  plaintiCfs 
firing  a  revolver  in  the  road  near  where  plaintiff 
was  at  work,  evidence  held  to  require  mbmis- 
siOD  to  the  Jury  of  the  yuestion  whether  Uie 
revolver  was  intentionally  or  negligently  fired. 

2.  Tbux— Spbcial  Vebdiot— Quxstions  Sub- 
urrTBD. 

Where  a  special  verdict  is  requested,  It  Is 
not  error  for  the  court  to  refuse  to  submit 
questions  which  are  merely  evid«itlary  In 
character. 

[Bd.  Note.— For  cases  In  poln^  see  toL  46, 
dent  Dig.  Trial,  |  8S2l] 

8.  Sau— QuBsnoHS  Cotdbd  bt  QmunoRB 
Submitted. 

On  an  application  for  a  special  verdict,  it 
Is  not  error  for  the  court  to  refuse  to  submit 
questions  covered  under  the  charge  by  questions 
submitted. 

[Ed.  Note. — For  cases  in  point,  see  VoL  40, 
Cent  Dig.  Trial,  {  834.] 

4.  WmiBBSBB— GBOSS-EXAUinATIOn. 

In  an  action  for  injuries  to  plaintiff  caused 
by  the  intentional  or  accidental  discbarge  of  a 
revolver,  plaintiff  relied  on  admissions  made 
by  defendant  In  the  ElngllBh  language,  and  de- 
fendant claimed  that  he  could  not  speak  Eng- 
llafa.  After  the  occurrence  two  witnesses  testi- 
fied that  th^  went  to  defendant's  house,  and 
first  inquired  concerning  certain  Insurance,  In 
order  that  defendant  should  not  know  that  they 
went  there  to  identify  him  for  ph'ntl*,  ana 


that,  in  answer  to  their  questions,  defendant  told 
them  In  English  that  he  shot  off  the  gun  for 
fun,  to  see  how  it  worked.  Held,  tlu.t  it  was 
error  for  the  court,  on  cross-examination,  to  re- 
fuse to  permit  oae  of  such  witnesses  to  state 
what  the  other  said  in  the  conversation  with 
defendant  about  Insurance,  whether  defendant 
conversed  freely  In  English,  and  as  to  the 
length  of  the  conversation  with  reference  to  the 
insurance. 

6.  TaiAif—AxonKENT  or  Oourbel— BIiscoh- 

DtJOT. 

In  an  action  for  Injuries  by  the  accidental 
or  Intentional  discharge  of  a  revolver,  plaintiff's 
counsel  was  allowed,  over  objection,  to  state 
to  the  jury  specific  acts  of  another  who  had 
pleaded  guilty  to  a  similar  accident,  and  then 
said,  "That  young  boy  is  over  In  jail  paying  the 
penalty  of  his  caxelessnees,  while  counsel  stands 
up  before  you  and  says  nobody  has  ever  read 
of  such  an  accident,"  and  then  stated  that  such 
carelessness  ought  to  be  brought  to  account, 
and  that  people  should  be  held  to  account  for 
the  dangerous  use  of  firearms.  Held,  that  such 
remarks  were  irrelevant,  and,  having  bean  ap- 
proved by  the  court,  constituted  error. 
6.  Same— Objectionb. 

Defendant's  counsel  having  objected  to  the 
statements  first  made  and  his  objection  having 
been  overruled,  he  was  not  required  to  again 
f>bject  and  except  to  the  subsequent  statements 
of  plaintiff's  counsel  with  rtferenee  to  the  same 
matter. 

Appeal  from  Circuit  Court,  Langlade  Goon- 
ty;  John  Ooodland,  Judge. 

Action  by  Frank  Baxter  against  Wenzel 
Eralnlk.  From  a  Jndgmoit  for  plaintiff, 
defendant  appeals.  Reversed. 

This  action  la  brongbt  to  reooTw  damages 
caused  by  the  alleged  negligence  of  the  de- 
fendant The  complaint  Is  to  the  effect  that 
the  plalntifl  was  a  fanner,  and  on  August 
22, 1903,  was  engaged  In  cutting  and  harvest- 
log  grain  upon  the  80  acres  of  land  described, 
with  a  self-binder  and  heavy  team  of  borses ; 
that  the  pranlses  abut  upon  and  aie  bounded 
on  the  east  by  a  highway  miming  luwtb  and 
south;  that  the  plaintiff  was  driving  the 
machine  easterly  on  said  premises  toward 
said  highway  and  near  the  frace  between, 
the  premises  and  the  highway;  that  the  de- 
fendant was  driving  on  raid  hlgbway  from 
the  south  In  a  northeily  direction  toward 
the  plaintiff,  with  a  team  and  light  wagon, 
and  having  on  his  person  and  in  his  posses- 
sion a  revolver ;  that  the  plaintiff  proceeded 
with  due  care  on  bis  course,  and  had  readied 
said  fence  between  the  highway  and  said 
premises,  and  was  turning  the  comer  south, 
when  the  defendant  reached  a  point  In  said 
highway  opposite  to  plaintiff  and  In  close 
proximity  to  blm  and  his  said  team;  and 
while  in  such  position  said  defendant  know- 
ing the  situation  of  the  plaintiff,  and  while 
said  machine  was  In  gear,  without  any  warn- 
ing to  him,  negligently,  carelessly,  and  with- 
out the  exercise  of  due  care,  In  utter  dis- 
regard of  the  plaintiff's  rights,  fired  said 
revolver  and  tbsxebj  caused  the  plaintiff's 
team  to  become  Mghtened,  unmanageable^ 
and  to  run  away;  that  by  reason  of  said 
n^llgence  of  the  defendant  the  plaintiff  was 
thrown  from  the  seat  of  said  machine  tor- 
ward  and  down  onto  the  cutter  bar;  and 
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that  hla  left  arm  was  mangled  and  torn 
so  that  It  bad  to  be  amputated,  and  bis 
lower  limbs  were  cut  and  lacerated,  and  his 
body  bruised  and  Injured,  whereby  he  suf- 
fered great  damages,  for  which  he  prayed 
judgment  A  demurrer  to  the  complaint 
having  been  overruled,  the  defendant  an- 
swered by  way  of  admissions,  denials,  and 
counter  allegations.  A.t  the  close  of  the 
trial  the  Jury  returned  a  special  verdict  to 
the  effect  (1)  that  the  plaintiff  was  Injured 
by  being  thrown  from  a  binder  In  conse- 
quence of  the  team  running  away  on  August 
22,  1903;  (2)  that  the  running  of  said  team 
was  caused  by  the  discharge  of  a  revolver 
,in  the  hands  of  the  defendant ;  <3)  that  such 
revolver  was  fired  Intentionally  by  the  de- 
fendant; (4)  that  the  firing  of  such  revolver 
was  n^Mgence  on  the  part  of  the  defend- 
ant; (6)  that  such  negligence  of  the  defend- 
ant was  the  proximate  cause  of  the  plalntUTs 
injury;  (6)  that  the  plaintiff  bad  sustained 
damages  by  reason  of  such  Injury  in  the  sum 
of  $1,750.  From  the  Judgment  entered  upon 
such  verdict  for  the  amount  stated  in  favor 
of  the  plaintiff,  the  defendant  brings  this 
appeaL 

T.  W.  Hogan,  for  appellant  Foster  &. 
Morson,  for  respondent 

OASSODAT,  C.  J.  (after  stating  the  facts). 
It  Is  claimed  that  the  third,  fourth,  and  fifth 
findings  of  the  Jury,  to  the  effect  that  the 
revolver  was  fired  Intentionally  and  negli- 
gently by  the  defendant  and  that  such  neg- 
ligence was  the  proximate  cause  of  the 
plalntUTs  Injury,  are  not  sustained  by  the 
evidence,  and  hence  that  the  court  erroneous- 
ly refused  to  direct  a  verdict  In  favor  of  the 
defendant  or  to  set  aside  the  verdict  and 
grant  a  new  trial.  There  is  testimony  on 
the  part  of  the  defendant  tending  to  prove 
that  the  defendant  never  owned  a  revolver 
and  never  carried  or  shot  a  firearm  before; 
that  the  revolver  in  question  was  a  self- 
acting,  32K^llbOT  revolver  and  belonged  to 
his  nephew,  who  some  weeks  before  had  left 
It  at  a  gunsmith's  for  repair,  where  it  re- 
mained until  the  day  In  question,  when,  at 
the  request  of  his  nephew,  he  got  It  and  left 
it  at  a  hardware  store  to  be  supplied  with 
cartridges  that  would  fit  the  same;  that  the 
defendant  took  the  revolver  from  tbe  store, 
not  knowing  that  there  was  any  toad  in  It 
and  placed  it  in  an  empty  grain  sack  in  his 
wagon  and  shortly  after  started  for  home; 
that  when  near  the  place  of  the  accident  he 
stooped  over  and  attempted  to  get  tbe  re- 
volver out  of  the  bag,  and  while  raising  up 
It  accidentally  went  off.  On  the  part  of  the 
plaintiff,  there  was  evidence  tending  to  prove 
that  the  shot  was  fired  when  the  plaintiff's 
team  was  close  to  the  road  fence,  and  that 
the  defendant  and  his  team  were  In  ttie  road 
right  opposite,  and  that  soon  after,  the  de- 
fendant admitted  that  he  shot  the  revolver 
off  Into  the  ground  to  see  how  it  worked,  for 
fun.  Whether  a  person  who  fires  off  a  re- 


volver Intentionally  or  negligently  Is  liable 
for  the  consequences  depends  upon  the  cir- 
cumstances under  which  tbe  shot  la  fired. 
Thus  it  is  said  by  a  standard  text-writ« 
that  If  the  shooting  "be  done  by  soldlws 
in  a  camp  where  such  shooting  Is  customary, 
then  there  Is  no  liability  If  a  person  passing 
in  the  neighborhood  Is  nonnegligently  hit 
•  •  •  But  a  person  who  shoots  at  a 
thoroughfare,  wlthoat  notice  to  travelers,  he 
not  being  required  by  ofllclal  duty  to  sboot 
is  liable  for  the  consequences  arising  if  a 
person  passing  on  the  thoroughfare  is  bit" 
Wharton's  Law  of  Negligence,  {  110.  See, 
also,  section  882.  Under  the  evidence  in  tbe 
record,  it  was  a  question  of  fact  for  the  jury 
as  to  whether  the  revolver  was  intoitlonally 
or  negligently  fired  off. 

2.  It  Is  claimed  that  the  special  verdict 
did  not  cover  all  the  iasnable  facts  In  the 
case,  and  that  other  questions  requested 
should  have  been  submitted.  Among  encb 
requests  were  questions  aa  to  whether  tbe 
defendant  bad  reason  to  apiwehend  or 
pect  that  the  revolver  was  loaded;  as  to 
whether  he  bad  reason  to  opect  or 
prebend  that  the  discharge  of  a  revolver  at 
the  time  and  place  described  would  be  llkeiy 
to  scare  a  team  of  horses  attached  to  and 
operating  a  edf -binder  in  ui  adjoiidng  field; 
as  to  whether  a  man  of  ordinary  Inteliigmce 
and  pmdoice  ought  to  have  reasonably  ex- 
pected that  the  discbarge  of  the  revolver 
would  scare  the  team.  It  baa  often  been 
said  by  this  court  that  the  form  of  the  ver- 
dict is  very  much  In  the  discretion  of  the 
trial  court  Some  of  the  questions  so  sug- 
gested were  evidentiary  in  their  character, 
and  hence  have  bee"n  repeatedly  condemned 
by  this  court;  ^nd  all  were  covered  by  the 
questions  which,  under  the  charge  of  the 
court,  were  submitted  to  the  Jury. 

S.  Error  Is  asaigned  for  the  Improper  ad- 
mission and  rejection  of  testimony  as  to 
whetiier  the  defendant  intentionally  or  ac- 
cidentally discharged  the  revolver.  It  was  a 
vital  question  in  the  case.  The  plaintiff  re- 
lied upon  admissions  made  by  tbe  defendant 
in  tbe  English  language.  The  defendant 
claima  that  he  could  not  speak  or  understand 
tbe  English  language.  Two  witnesses  te«tl- 
fled  to  the  effect  that.  Immediately  after  the 
shooting,  they  went  to  the  wagon  wb^e  tbe 
defendant  was,  and  asked  him  what  he  shot 
for,  but  could  not  make  him  understaDd; 
that  be  spoke  in  bis  own  language,  which 
they  could  not  understand;  that  the  little 
girl  who  was  in  the  wagon  with  falm  bald 
he  shot  for  fun;  and  the  court  refused  to 
strike  it  out  Two  or  three  daya  after  that 
one  of  those  witnesses  and  his  wife  testified 
to  the  effect  that  they  went  to  the  house  of 
tbe  defendant  and  Inquired  about  some  insur- 
ance. In  the  first  place;  that  they  did  not 
want  to  let  tbe  defendant  know  what  they 
came  there  for;  that  they  went  there  to 
identify  tbe  man  for  the  plalntifl;  that,  Id 
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answer  to  their  questions,  tbe  defendant 
told  them  In  the  English  language  that  he 
shot  off  the  gun  into  the  ground  for  fun,  to 
see  how  it  worked.  On  cross-examination  of 
the  wife,  the  court  excluded  testimony  as  to 
what  her  husband  said  in  that  conversation 
about  insurance,  whether  the  defendant 
conrersed  freely  In  English  about  insurance, 
and  as  to  the  length  of  the  conversation  on 
Insurance.  Some  of  such  rulings  were  made 
after  counsel  for  the  plaintiff  bad  stated  that 
he  made  no  objection  to  such  questions  be- 
cause the  defendant  claimed  that  the  defend- 
ant could  not  understand  the  English  lan- 
guage. Such  rulings  were  not  only  erro- 
neous, bat  very  ^«]uiUcial  to  the  defend- 
ant 

4.  Error  is  assigned  for  improper  remarks 
of  plalntifTs  counsel  In  his  closing  argu- 
ment to  the  Jnry.  He  was  allowed,  against 
objection,  to  read  as  testimony  of  the  defend- 
ant what  was  in  fact  testimony  of  one  of 
the  plalntifTs  witnesses.  So  counsel  for  the 
plaintiff  was  allowed,  against  objection,  to 
state  to  the  Jury  specific  acts  of  a  young 
boy  who  had  pleaded  guilty  of  an  accident 
which  happened  In  the  woods  a  few  months 
bef<^  and  then  said:  "That  young  boy  la 
over  In  Jail  paying  the  penalty  of  his  care- 
lessness, while  coonsel  stands  up  before  yon 
and  says  nobody  has  ever  read  of  such  an  ac- 
cident of  this  kind,  and  objects  to  my  call- 
ing your  attention  to  the  fact  that  we  have 
an  instance  of  it  right  here,  this  term  of 
court  It  la  Just  such  carelessness  of  this 
kind  that  ought  to  be  brought  to  account 
It  is  careless  and  negligent  use  of  firearms 
that  pet^le  should  be  held  to  account  for. 
They  are  dangerous  under  any  circum- 
stances." True,  th«>e  was  no  exception  to 
the  lemaAB  last  quoted.  But  the  objec- 
tion and  ezceptlcm  taken  related  to  tiie  same 
matter;  and  the  defendanfe  counsel  was 
excusable  for  not  r^teatln^  such  objection 
and  exception.  Such  remarks  werer  Irrel* 
event  and  necessarily  damaging  after  hav- 
ing been  thus  approved  by  the  court 

The  Judgment  of  the  circuit  court  la  re- 
versed, and  tbe  canee  Is  remanded  for  a  new 
triaL 


GRABOWSKI  V.  STATE. 
(Supreme  Court  of  Wisconsin.  Dec.  12,  1906.) 

1.  CBTUinAi,  Law— Affea]>- BEvnw— NxciB- 
siTT  OP  Exceptions, 

Questions  to  a  witness  are  not  reviewable 
on  appeal,  where  no  exertions  were  taken. 

[Ed.  Note.— For  cases  in  point,  tee  vol.  16, 
Cent  Dig.  Criminal  Law,  §  2602.] 

2.  WiTNBasBS  —  Cboss-Exauinatioh  ov  Ac- 

After  accused  had  tesdfled  that  be  had  seen 
his  lawyer,  and  that  be  had  taken  two  men  with 
him  as  witnesses  to  the  house  of  his  father-in- 
Iaw»  where  his  wife  was  stopplns,  ostensibly 
to  get  her  to  go  back  and  live  with  hhn,  and 
tbat  he  had  the  two  witnesses  In  conrt  to  testify 
that  he  had  been  kicked  oat  of  the  house,  he 
wa>  asked:  ''Yon  were  building  up  yoor  case 


rather  tbon  to  get  your  wife  back,  were  you 
not?"  Held,  that  there  was  no  error  In  ovemU- 
Ing  an  objection  to  the  qaestton. 
8.  CsaaiXAL  Law  —  Appbai^-Ricobd— Pan- 

■NTATION  OF  EXOXFTIONS. 

A  statement  in  the  bill  of  exceptions  at 
the  close  of  the  cross-examination  of  a  wit- 
ness, "during  this  cross-examinatioD  there  were 
objections  made  and  exceptions  taken  to  tbe 
admission  of  testimony  and  the  rulings  of  the 
court,"  was  too  general  to  be  of  any  service 
on  appeal. 

4.  S^ilB— TaXAIr-PBESENCE  09  ACCITBKD. 

On  a  prosection  for  taking  indecent  liber- 
ties with  a  female  cliild,  the  child,  when  called 
as  a  witness,  stepped  up  to  tbe  court's  desk 
and  the  court  ordered  accused  away,  but  ac- 
cused was  In  the  presence  and  hearing  of  the 
child  during  her  examination.  Held,  that  there 
was  no  error  in  refusins  to  permit  accused  to 
be  "right  near"  the  child  during  her  examina- 
tion. 

5.  Samb— Beuabes  of  Goubt. 

There  was  no  error  in  the  action  of  the 
court  in  telling  tbe  child  that  she  need  not  be 
afraid,  when  sworn  as  a  witness,  as  nobody  was 
going  to  hurt  her. 

ft.  Witnesses  — CoHPETBNCT— Husband  and 
Wife. 

In  a  criminal  case,  It  was  proper  to  exclude 
testimony  of  accused  as  to  what  his  wife  told 
him,  or  as  to  what  he  heard  her  say. 
T.  Cbihinal  Law— Evidence— Declabaiiorb 

BY  ThIBD  FBBSONS. 

On  a  prosecution  for  taking  indecent  liber- 
ties with  a  female  child,  it  was  proper  to  ex- 
clude testimony  on  the  part  of  the  defense  as 
to  what  was  said  by  anybody  la  the  presence 
of  the  child. 

8.  SlAlB. 

There  was  no  error  In  striking  out  the 
testimony  of  the  accused,  to  the  effect  that  a 
certain  physician  told  him  that  a  physidan  had 
no  right  to  go  Into  the  house  wur«  the  child 
was  without  being  called  there. 

9.  Witnesses  —  CoMFETENCT— Husband  and 
Wife— Waiveb  of  Incoupetenct. 

Where,  In  a  criminal  case  near  the  close 
of  the  testimony,  the  defense  attonnted  to  prove 
what  defendant's  wife  said  about  Dim,  and  the 
district  attorney  and  accused  offered  to  waive 
the  question  of  the  wife's  incompetency,  it  was 
proper  to  refuse  to  accept  such  waiver. 

10.  Cbiuinal  Law— BviDENOB— Similab  Or- 

FENSES. 

On  a  prosecution  for  taking  indecent  liber- 
ties with  a  female  child,  it  was  proper  to  admit 
evidence  as  to  indecent  liberties  with  the  child 
a  short  time  prior  to  the  crime,  as  tending  to 
show  motive  and  Intent 

[Ed.  Note. — ^For  cases  In  point  see  voL  14, 
Gent  Dig.  Criminal  Law,  f{  830.  882.] 

11.  WlTNESSBB— BKDIBECT  EXAMINATION— BX- 
FUNATION. 

It  was  not  error  to  permit  the  child,  on 
re-direct  examination,  to  testify  that  the  rea- 
son why  she  told  accused  that  what  she  had 
said  abont  his  committing  the  offense  was  a  lie 
was  because  she  was  afraid  he  would  kill  her. 

12.  GSIlflNAL  Law— EVIOENCE— BeBUTTAIm 

Wliere  accused,  on  lils  direct  examination, 
testified  as  to  a  transaction  between  himself 
and  his  wife,  he  could  not  complain  of  witnesses 
in  rebuttal  testifying  to  the  same  transaction. 

VBA.  Note.— For  cases  In  point  see  vcri.  14^ 
Oent  Dig.  Criminal  Law,  |  861.] 

18.  Same— Tbiai^^)tfib  OF  BviDincK— Mis- 
conduct or  Attobket. 

An  offer  by  the  state's  attorney  of  certain 
evidence  to  rebut  defendant's  testimony  tEat 
"he  bad  not  abused  his  wife"  could  not  l>e  com- 
plained of  by  defendant;  his  objection  to  the 
offer  having  been  snstained. 
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14.  Sam— Appkal  — Pembbtatioii  of  Bx- 

ceitions. 

Where  a  bill  of  exception!  contained  Beveral 
requeated  iiurtraetifms,  and  the  ooly  exception 
waa  after  one  of  them,  "all  of  which  were  re- 
fosed,  to  which  pn^er  exception!  were  taken,** 
snch  exceptiona  were  too  seneral  to  answer  the 
purpose  of  an  exception  to  the  refosal  to  gtre 
any  one  of  the  ins^ction. 

16.  SaICB— BBCOBD— EXCKFTIOHB  IK  BBCOSD. 

Supreme  Court  Rule  7%  (88  N.  W.  t.) 
provides  that  the  record  moat  not  be  accompa- 
Died  b7  any  affidarit,  document,  writing,  or  other 
matter  not  constituting  part  of  the  record 
proper,  or  made  such  t»  bill  of  exceptions. 
Held,  Hut  eKepUons  to  fnstrocttona,  filed  and 
made  a  part  of  the  record  in  the  case  on  appeal, 
cannot  be  considered. 

16.  SAafE—lNffrauonoNS— Btiderck  or  Good 
Reputatioh. 

In  a  criminal  case,  an  instruction  that  the 
office  of  evidence  respecting  Eood  reputation 
was  not  to  raise  a  doubt  of  guilt,  bat  to  aid  in 
solving  it,  was  not  erroneoos. 

17.  Sauk  —  Disoriminatiiig  AaAiXBT  Wit- 
ness. 

In  a  criminal  case,  the  court  charged  that 
defendant  was  a  competent  witness  in  nis  own 
behalf,  bnt  that,  notwithstanding  that  fact,  the 
Jur7  had  a  right  to  consider  his  aituauon,  bis 
Interest,  the  temptation  to  testify  falsely,  and 
ererything  appearing  in  the  case  Bearing  on  his 
credibility,  and  that  It  was  their  duty  to  give 
bis  testimony  Just  such  weight  aa  they  believed 
it  entitled  to  receive;  that  It  should  be  con- 
Fidered  In  connection  with  all  the  other  evi- 
dence, and  the  same  testa  applied  to  defendant's 
testimony  should  be  applied  to  the  testimony  of 
every  other  witness.  Held,  that  the  chance  was 
not  open  to  the  criticism  of  discrlmmating 
against  a  single  witness. 

18.  Same— Appeal— Review  op  Instbuctions. 
In  0Tie\  for  the  Supreme  Court  to  review 

a  particular  portion  of  the  ctiarge,  there  mast 
be  a  specific  exception  thereto,  or  the  motion 
for  a  new  trial  most  specifically  point  out  the 
objectionable  portion  <tf  such  charge  as  a  (round 
upon  which  the  new  trial  is  songbt 

[Ed.  Note. — ^For  eases  In  point,  see  toI.  15, 
Cent  Dig.  Criminal  Law,  |f  2aOB,  2688.] 

Error  to  Hnnlcipal  Court  of  Milwaukee 
Connty;  A.  C.  B razee,  Jndge. 

Florlan  Grabowslci  was  convicted  of  taking 
indecent  iibertlra  with  a  female  child,  and 
be  brings  error.  Affirmed. 

W.  B.  Rabin,  for  plaintiff  in  ttror.  Ii.  M. 
Sturdevant,  Atty.  Gen.,  and  A.  C  Tltns,  Aaat 
Att7.  Gen.,  for  the  State. 

OASSODAT,  C  J.  The  plaintiff  In  error 
waa  conTlcted  of  having,  on  December  14, 
1904,  taken  Impropa:  and  Indecent  liberties 
with  the  person  of  one  Franceska  Heine,  a 
female  pmon  of  tbe  age  of  about  10  yeara, 
of  Pollab  parentage,  otmtrary  to  tbe  rtatute. 
and  was  sentenced  to  imprisonment  in  the 
HoDBe  of  Cfurectlon  for  tbe  term  of  two 
years.  Section  4588a  Rev.  St  188a  It 
pears,  and  is  undlspated,  that  tbe  accused 
waa  at  the  time  24  jreare  of  age,  conducting 
a  saloon  where  be  Ured  witb  his  family, 
consisting  of  bis  wife  and  three  chlldroi. 
His  wife  was  tbe  aunt  of  tbe  little  girl,  who, 
after  school  hours,  came  to  their  bouse  about 
4  o'clock  in  tbe  aftmioon  of  the  day  named 
to  teke  care  of  tbe  little  children,  as  she 


bad  done  before.  Sotm  after  she  came  the 
accused  had  occaidon  to  try  on  a  new  shirt 
which  his  wife  had  purcbased  for  blm,  and 
which  he  found  to  be  too  small.  Thereupon 
the  accused  directed  bis  wife  to  take  tbe 
shirt  back  to  tlie  store,  and  erchange  It  tor 
a  largw  one.  She  did  so,  and  while  die  was 
absent^  according  to  the  testlm<Hiy  of  the  little 
girl,  the  offense  was  committed.  Soon  aftur 
tbe  wife  returned  the  little  girl  told  ber  what 
had  happened,  and  then  left  for  ber  home. 
Thereupon  the  wife  called  the  plaintiff  In 
error  aside,  and  accused  him  of  the  offense, 
for  which  he  waa  soon  after  arrested.  The 
evidence  In  support  of  the  conviction  con- 
sists of  tbe  testimony  of  the  little  girl,  the 
clrcumstancee  attending  tbe  alleged  transac- 
tion, and  tbe  conduct  and  admlssioiu  of  tbe 
accused  at  the  time  and  subsequently. 

1.  Counsel  for  the  accused  insists  that  the 
evidence  is  insnffldent  to  sustain  tbe  verdict 
and  he  urges  the  Improbability  of  tbe  offense 
having  been  committed  I^>on  12  different 
grounds.  After  careful  consideration  we  are 
unable  to  find  In  any,  or  all  of  them  together, 
any  substantial  reason  for  holding  that  the 
verdict  Is  not  sustained  by  the  evidence.  Nor 
do  we  feel  called  npon  to  dlapuss  in  detail 
any  of  them.  It  follows  that  tbe  verdict 
must  stand,  unless  the  Judgment  Is  to  be 
reversed  for  one  or  more  of  tlie  nomwms 
errors  assigned. 

2.  Error  Is  assigned  for  Improper  croes- 
examination  of  the  accused.  It  a[H;>ear8  that 
after  five  witnesses  on  the  part  of  tbe  defense 
bad  given  testlmMiy  tending  to  prove  that 
tbe  accused  was  a  nuu  of  good  charactK', 
and  after  the  accused  had  be&a  examined  by 
his  counsel,  he  was  cross-examined  by  the 
stete  at  great  Imgth.  and  several  of  tbe  ques- 
tions put  to  blm  on  such  cross-eiaminatlwi 
were  Irrelevant  extraneous,  and  tended  to 
degrade  and  excite  prejudice  against  him  in 
tbe  minds  of  ttie  Juryman.  But  tbe  dlfBcnlty 
with  Ibis  assignment  of  oror  is  that  no 
proper  exception  was  taken  to  such  irrelevant 
cross-examination,  and  hence  the  same  is  not 
here  for  review.  Snch  cross-examination  cov- 
ered 10  typewritten  pages.  Only  two  objec- 
tions or  ezceptltms  are  mentioned  thec^n. 
After  the  accused  bad  testified  that  be  bad 
seen  his  lawyer,  and  that  be  had  tatea  two 
men  with  blm,  as  witnessea,  to  bis  father-in- 
law's  bODse^  ^ere  bis  wife  was  stonilnB, 
ostensibly  to  get  ber  to  come  back  and  live 
with  him.  and  that  be  bad  the  two  witnesses 
then  In  court  to  testify  that  be  was  kicked 
out  of  tbe  bonse^  be  was  asked  this  queetloi]: 
"Tou  were  building  up  your  case  ntber  fba.n 
to  get  your  wife  back,  were  yon  not)"  That 
was  objected  to.  and  tbe  obJectUm  was  over- 
ruled, and  an  otc^Ion  takat  We  p«ceive 
no  error  in  such  ruling  under  tbe  drcnm- 
stences  mentioned.  Besides  it  docs  not  appear 
from  the  record  that  the  question  was  ever 
answered.  The  cmly  other  mentlw  of  anj 
objectlm  or  exceptltm  to  any  portloa  of  tndi 
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CTow-ffranilTiiiflon  Ii  tlw  following  statement 
In  writing  at  the  cIom  thereof:  "Daring  this 
croBS-examlnatlmi  tiwre  were  o1)Jection8  made 
and  ttc^tlona  takui  to  admission  of  testi- 
mony and  mllngs  of  the  court"  This  Is 
altogether  too  genmil  to  be  of  service  as  an 
ohjectitm  or  an  ezc^jtUon  to  any  particular 
pinrtton  of  soch  cross-examination,  and  cer- 
tainly there  were  portions  of  It  that  were 
relevant  and  pwper. 

8.  Error  la  asslgoed  because  the  court  re- 
fused to  allow  the  aocnsed  to  be  In  the 
presence  and  hearing  of  the  lltUe  girl  during 
the  examination  of  her  by  the  court,  not 
under  oath,  as  to  her  quallflcatlont  to  testify. 
What  actually  occurred,  as  appears  from  the 
bin  of  exceptions.  Is  to  the  effect  that  the  little 
girl  ms  called  as  a  witness  by  the  state,  and 
■tcvped  to  the  court's  deal^'  with  the 
accused  "right  near  her,"  whereupon  the  court 
ordered  the  accused  away,  to  which  his  coun- 
sel ezcq^ted,  because  the  court  refused  to 
bare  tiu  accused  In  the  heating  of  tiw  little 
girl  at  the  time,  to  which  the  court  said: 
"That  Is  not  true  at  alL  The  court  has  di- 
rected the  defendant  to  alt  down  dmlng  the 
examination  of  this  witness."  Counsel  fw 
the  accused  ttken  siUd:  "And  I  ask  that  the  de- 
fendant be  present.  TbeCourt:  Helspresent 
(The  defendant  sitting  at  table,  the  girl  sp»ik' 
ing  low,  the  defendant's  attorney  not  und^- 
standing  the  Polish  language.)"  Thus  It  ap- 
pears from  ttie  statement  of  the  municipal 
Judges  in  settling  the  bill  of  exceptions,  that 
the  accused  was  In  the  presence  and  hear- 
ing of  tb»  little  girl  during  sudi  examination; 
and  then  was  no  error  In  tbe  refusal  of  the 
court  to  allow  him  to  be  "rl^^t  near  her** 
duiing  audi  examination.  Such  (samlnatlon 
of  flw  little  girl  by  the  court  was  through 
an  interpreter  ffom  English  Into'  PollBh.  and 
from  IN>llsh  taito  EngUsh.  The  trlkl  court 
readied  the  conclusion  that  she  understood 
the  natnre  of  the  oath,  and  that  it  required 
her  to  tell  the  truth;  that  she  would  tell 
tbe  troth;  that  she  always  told  the  priest 
the  trutii;  that  she  fbought  she  mli^t  be  sent 
to  Jail  If  she  told  a  lie  In  coyrt  Exception 
waa  laken  because  she  was  ttien  told 
the  court:  "When  you  are  sworn  as  a  witness, 
yon  must  not  be  afraid.  There  ain't  nobody 
here  going  to  hurt  you  at  all,  and,  when  yon 
are  asked  any  qnestion  you  don't  understand, 
don't  answer  It  until  you  understand  It" 
She  flien  said  she  was  "afraid  of  him."  Then 
tbe  court  said:  "Tou  need  not  be  afraid  of 
blm  or  anybody  elsew  There  ain't  anybody 
going  to  hurt  yon."  We  find  no  error  In  such 
preliminary  examlnatlcm,  not  in  such  Instruc- 
tions. 

^  Btrw  is  assigned  tor  remaiics  made  by 
the  court  during  the  trial.  Counsel  submits 
13  excerpts  tnm  the  record  ctf  such  remarks, 
but  tells,  to  giTa  tba  drcumstances  nndw 
which  tiMor  were  reivectively  mad&  Some 
of  such  remaAs  were  by  way  of  inquiry  ot 
tbB  oounart  or  tbe  witness ;  some  as  to  tiie 
relerancy  or  trrelerancy  of  teetimray.  Soma 


of  such  remarks  were  fiiTorable  to  the  ac- 
cused. Only  2  of  the  13  excerpts  were  ob- 
jected or  excepted  ta  In  referring  to  tbe 
portion  of  the  record  dted  to  eadi  of  sucb 
excerpts,  we  fail  to  find  any  error  prejudi- 
cial to  the  accused.  It  was  the  plain  duty  of 
the  presiding  judge  to  keep  the  examination 
and  onss-examlnatlon  of  witnesses  witbln 
the  rules  of  evidence,  to  keep  counsel  on  both 
sides  within  propa  bounds.  The  perform- 
ance of  such  du^  necessarily  required  him 
to  speak  In  the  presence  of  tbe  Jury. 

5.  Error  Is  m^igntiA  because  the  court  ex- 
cluded testimony  of  tbe  accused  as  to  what 
his  wife  told  blm,  or  as  to  what  he  beard  her 
say.  She  was  not  a  witness  in  the  case. 
With  CNtaln  oxceptlons  not  here  involved, 
she  was  not  competwt  to  be  a  witness  lu 
the  caae,  either  for  or  against  her  husband. 
Cam^  V.  Glelssner,  fSS  Wis.  6T4(  17  N.  W. 
888 ;  Smith  t  Merrill,  75  Wis.  462,  44  N.  W. 
709;  Crawford  T.  State,  08  Wia.  623,  74 
N.  W.  637.  07  Am.  St  820;  Miller  v. 
State,  106  Wis.  162,  81  N.  W.  1020;  Kraimer 
T.  State,  117  Wis.  352,  868,  98  N.  W.  1097. 
Much  less  were  her  statements  or  declara- 
ttons  competent  evidmce.  So  the  court  iffop- 
erly  excluded  receipts  of  tbe  wife  to  the  ac- 
cused tbr  tbe  same  reason.  So  tbe  court 
properly  excluded  testimony  dfmd  on  tiie 
part  of  tbe  defense  as  to  what  the  witness 
beard  any  of  Ibe  parties  say.  or  what  he 
heard  the  accused  say,  or  what  was  said 
dther  by  tbe  accused  or  anybody  else  In  the 
presence  of  the  little  giri.  So  there  was  no 
error  in  sfrlklng  out  tbe  testimony  of  the 
aocnsed  to  tbe  effect  that  Dr.  Sure  told  him 
that  he  bad  no  right  to  go  Into  the  bouse 
where  the  little  gtrl  was  without  being  call- 
ed there.  The  evidence  so  ezch^ed  was 
mere  hearsay.  Near  the  close  of  tbe  testi- 
mony the  defense  again  attempted  to  prove 
what  the  wife  aaid  to  tbe  witness  about 
the  accused,  and  It  was  excluded.  Thereiqwn 
tbe  district  attorney  and  the  accused  offered 
to  waive  the  question  of  the  wiftfs  incompe- 
tency to  testify,  but  tbe  court  very  prop«ly 
refused  to  accept  such  waiver,  especially  at 
that  stage  of  tbe  trial. 

6.  Error  la  assigned  because  the  court  ad- 
mitted testimony  of  the  little  girl  aa  to  tbe 
accused  taking  indecmt  liberties  with  her 
person  a  short  time  prior  to  the  time  in  ques- 
tion. Such  evidence  wss  ctearly  admissible, 
aa  tending  to  prove  the  motive  and  Intent 
of  the  accnsed  In  doing  the  acte  omnplalned 
of.  Benedict  v.  State,  14  Wis.  469;  Proper 
V.  State,  86  Wis.  628-681.  61  N.  W.  1036; 
Lanpbere  v.  State,  114  Wis.  19S,  200,  201, 
89  N.  W.  128;  Bannen  v.  State,  116  Wis.  830, 
831,  91  27.  W.  107,  965;  4  Elliott  on  Evi- 
dence, 1 2^,  and  cases  there  cited.  So  there 
was  no  nror  In  allowing  tbe  little  girl,  on 
redirect  exandnatlon,  to  testify  to  the  effect 
that  the  reason  why  sbe  told  tbe  accused 
that  wtiat  she  bad  said  about  his  committing 
the  offense  waa  all  a  He  was  because  sbe  waa 
afraid  be  would  kill  ber.  On  rebuttal  a  wit- 
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nesa  tor  the  state  was  uked  what  conduct 
or  lai^cnage  he  saw  and  beard  between  the 
accnsed  and  his  wife  when  he  went  to  ttie 
saloon  at  the  time  In  question.  In  oTWml- 
Ing  the  objection  to  the  question  the  court 
said :  "It  Is  onl7  relevant  by  reason  of  the 
testlmonr  given  by  Uie  defendant  on  this 
snbject"  Having  opened  the  door  for  the 
admlBal<ni  of  snch  testimony,  the  accused  Is 
In  no  position  to  take  exception  thereto. 
SchlsBler  v.  State.  122  Wis.  865,  372.  873.  99 
X.  W.  693.  Counsel  contends  that  It  was 
only  on  crosa-ezamlnation  of  the  accused  that 
sneh  testimony  was  adduced.  But  In  the  di- 
rect examination  of  the  accused  he  testified 
as  to  what  took  i^ace  betwera  him  and  his 
wife  back  of  the  bar  in  the  saloon  after  hia 
wife  and  the  little  girl  came  downstairs.  The 
state,  on  r^nttal,  sought  to  prove  by  a  physi- 
cian that  he  had  examined  the  wife  of  the 
accused,  and  what  he  had  examined  her  for. 
On  objection  being  made,  the  district  attor- 
ney insisted  that  the  testimony  was  pn^r, 
as  impeaching  the  accused  in  swearing  "that 
he  had  not  abused  his  wife,"  and  thereupon 
the  objection  fras  sustained.  Such  ruling 
was  in  favor  of  the  acctued.  We  perceive  no 
ground  of  critlclffln  In  such  remarks  of  the 
district  attorney. 

7.  Error  is  assigned  on  the  ground  that  the 
state  failed  to  prove  the  venue.  When  asked 
by  the  court;  the  "def^dant's  counsel  re* 
fused  to  state  in  what  respect  proof  Is  ladl- 
ing." He  now  Insists  that  the  only  evidence 
upon  that  proposition  found  in  the  record  is 
where  the  little  girl  Sfild  that  ahe  had  been 
more  than  once  at  the  house  of  the  accused, 
and  "that  was  here  In  Milwaukee  on  Brady 
street."  He  then  discusses  at  length  that 
such  proof  was  insufficient,  citing  numerous 
adjudications.  Without  determining  the  ques* 
tlon,  it  is  enough  here  to  say  that  the  accused 
himself  testified  that  when  this  charge  upon 
which  he  was  arrested  was  preferred  against 
him,  he  "lived  on  Brady  street"  and  that  that 
was  "In  the  city  of  Milwaukee,  county  of  Mil- 
waukee, and  state  of  Wisconsin."  l^ere  Is 
certainly  an  opportunity  for  more  care  and 
accuracy  on  the  part  of  counsel. 

8.  Error  is  assigned  for  refusing  to  Instruct 
the  jury  as  requested.  The  bill  of  exceptions 
contains  eight  instructions,  numbered  from 
one  to  eight  consecutively,  so  requested  by 
counsel  for  the  accused,  but  contains  no 
specific  exception  to  the  court's  refusal  to 
give  any  of  such  instructions.  The  only 
exceptions  to  such  refusal  Is  after  the  eighth, 
and  Is  as  follows:  "All  of  which  were  re- 
fused, except  as  given  in  general  charge,  to 
which  refusal  proper  exceptions  were  duly 
taken."  Such  exceptions  are  altogether  too 
general  to  answer  the  purpose  of  an  exception 
to  the  refusal  to  give  any  one  of  such  Instruc- 
tions, as  often  declared  by  this  court  Es- 
pecially Is  this  so  where,  as  here,  five  of  such 
requests  to  Instruct  are  confessedly  without 
merit,  since  no  error  Is  assigned  for  the  re- 
fusal to  give  them.  So  far  as  the  motion  for 


a  new  trial  was  based  vptm  sndi  refuAl  to 
Instmct,  it  was  equally  general  and  inimffl- 
4^ent,  and  it  was  as  follows:  "Because  tt» 
court  erred  in  refusing  to  Insteuct  fbe  Jurj  as 
requested  by  tlie  said  defendant  tn  eadi  at 
hto  Instructlons'to  the  Jury,"  and  "in  rinsing 
all  of  Bald  instmcUons."  Besides,  the  three 
Instructions  upon  whi(A  errors  are  assigned 
were  ^ther  defective  and  improper,  or  glvat 
in  the  gmeral  charge. 

9.  Three  errors  are  assigned  In  diarging 
the  Jury.  The  chai^  conBlsts  of  6%  type- 
written pages,  and  there  Is  n<f  specific  ex- 
ception to  any  portion  of  It  The  only  ex- 
ception Is  at  the  end  of  the  charge,  as  follows: 
"To  all  .of  which  exceptions  were  taken." 
The  Ineffldency  of  this,  as  an  exertion,  has 
beoi  declared  so  oft^  as  not  to  reqalre 
reiteration.  Oreen  v.  Hanson,  89  Wis.  597, 
62  N.  W.  408.  In  answo:  to  this  suggestion  fin 
the  part  of  the  state  counsel  for  the  accosed 
says  that  he  "filed  pnver  exceptions,  witliln 
the  proper  time,  to  such  instructions,  •  •  • 
which  are  a  part  of  the  record  In  this  case." 
But  such  exceptions  were  no  part  of  the 
record,  because  they  were  never  incorporated 
Into  the  bin  of  exceptions.  The  rule  of  tills 
court  declares  what  the  record  should  con- 
tain, and  that  It  should  "not  be  accompanied 
by  any  affidavit  account  document  writing, 
or  other  matter  not  constituting  a  part  of  the 
record  proper,  or  made  such  by  the  bill  of 
exceptions."  Rule  7%,  88  N.  W.  t.  TUe 
Kccepttons  so  filed  must  be  r^rded  as  a 
mere  fugitive  pap»,  which  this  court  has  no 
right  to  consider.  Another  answer  of  coun- 
sel to  such  suggestion  of  the  state  is  that 
"such  exertions  were  Incorporated  in  de- 
fmdant's  written  motion  for  a  new  trial, 
and  specifically  made  a  part  of  the  bill  of 
exceptions,  and  specifically  set  forth  and  as- 
signed as  reasons  for  a  new  trial  in  separate 
paragraphs."  The  motion  tor  a  new  teial  was 
based  npoa  13  differoit  grounds,  therein 
stated.  The  general  character  of  the  two 
relating  to  the  refusal  to  Instruct  the  Jury 
as  requested  had  already  tieen  mentioned, 
and  need  not  he  here  repeated.  Only  two  of 
the  three  pwtlons  of  the  charge  assigned  as 
error  are  mentioned  In  such  motion,  and  they 
difr«  materially  from  the  two  as  given  in  the 
assignment  of  errors;  and  they  both  differ 
mat^ally  from  the  portions  of  the  charge 
they  respective  purport  to  represent  Such 
departures  from  the  record  are  not  permissi- 
ble. The  portion  of  tlie  chai^  first  so  re* 
ferred  to  In  the  motion  for  a  new  trial  as 
glvoi  to  the  Jury  Is  ta  tollows:  TTogethn 
with  the  atbet  testimony  In  t3ils  case,  the 
defendant  has  ctfered  testimony,  and  It  has 
been  received,  concerning  and  touching  his 
reputation  or  character  as  a  respecteble  man 
in  the  community  in  which  he  lives.  Ton 
have  heard  that  testimony.  It  tuui  beesa  given 
in  evidence  with  the  witnesses  befEn«  you. 
and  I  may  say  to  yon  that  evidmce  of  good 
character  is  always  receivable  In  a  court  of 
law,  where  a  person  is  charged  wltli  the  corn- 
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mission  of  a  crime,  and  sometimes  it  pFoves  a 
very  Important  part  of  the  testimony,  as,  for 
Instance,  tn  a  case  tbat  depends  entirely  upon 
circumstantial  evidence,  or  where  the  testi- 
mony as  to  the  commission  of  the  crime  or 
offense  Is  very  contradictory.  In  such  cases 
the  testimony  might  be  very  Important 
Sometimes  in  such  a  case  the  testimony  of 
good  character  would  turn  the  scale  In  favor 
of  the  defendant.  But,  In  a  case  where  the 
testimony  Is  direct  and  positive  as  to  the 
commission  of  the  oflense.  It  Is  not  of  so 
much  weight — not  of  bo  much  value.  Still  It 
Is  to  be  considered  by  the  jury,  and  to  be 
given  by  them  all  the  weight  they  believe  It 
entitled  to  receive.  It  should  be  considered 
In  connection  with  all  of  the  other  testimony 
and  circumstances  surrouDdlng  the  alleged 
commission  of  the  offense.  I  might  say  to 
you,  bowever,  that  the  office  of  good  character 
is  not  to  Create  doubts  of  guilt.  It  is  simply 
to  assist  the  Jury  in  solving  doubts." 

Much  of  this  portion  of  tbe  charge  Is  fa- 
vorable to  the  accused,  and  furnished  no 
ground  for  objection  or  exception.  The  last 
sentence  of  this  portion  of  the  charge  was 
erroneous,  within  the  ruling  of  this  court 
In  Schutz  V.  State,  104  N.  W.  90-92.  But 
there  was  no  specific  objection  or  exception 
to  such  portion  of  the  charge,  nor  to  the 
marred  phraseology  of  It  as  contained  in 
the  motion  for  a  new  trIaL  The  other  por- 
tion of  the  charge,  referred  to  in  the  motion 
for  a  new  trial  and  the  assignment  of  errors. 
Including  In  Italics  the  portion  omitted  frogi 
such  motion  and  such  assignment,  reads  as 
follows:  "Under  the  laws  of  this  state  the 
defendant  Is  a  competent  witness  In  his  own 
behalf.  Notwithstanding  that  fact,  however, 
the  jury  have  a  right  to  consider  his  situa- 
tion, his  Interest  In  the  result  of  the  trial, 
the  temptation  that  exists  under  the  cir- 
cumstances to  testify  falsely,  and  everything 
appearing  in  the  case  bearing  on  his  credi- 
bility ;  and  it  is  your  duty  to  give  his  testi- 
mony Just  such  weight  as  you  believe  It 
entitled  to  receive.  It  should  be  considered 
In  connection  with  all  of  the  other  evidence 
In  the  case,  and  the  same  testa  that  are 
applied  to  his  testimony  for  the  purpose 
of  determininff  its  orediMUtj/  should  he  ap- 
plied to  the  testimony  of  each  and  every 
other  witness."  Certainly  this  charge,  as 
BO  given.  Is  not  open  to  the  criticism  of 
discriminating  against  a  single  witness,  as 
claimed  by  coimsel.  In  Schutz  v.  State,  104 
N.  W.  90,  93,  and  cases  there  cited.  The 
portion  of  the  charge  as  so  given  was  proper. 
A  motion  for  a  new  trial  during  the  term, 
based  upon  the  minutes  of  tbe  court,  does 
not  obviate  the  necessity  of  specific  objec- 
tions OF  exceptions  to  the  portions  of  the 
charge  sought  to  be  reviewed.  It  was  held 
by  this  court  many  years  ago  that:  "A. 
general  motion,  on  the  minutes,  for  a  new 
trial,  where  the  record  does  not  show  wheth- 
er It  was  made  on  exceptions,  or  for  Insnffl- 
dent  erldence,  w  for  ezcesslre  damases,  wiU 


not  enable  this  court  to  review  the  charge. 
If  such  a  motion  (which  must  be  made 
during  tbe  trial  term)  should  specif;  that 
some  particular  portion  of  the  charge  was 
erroneoHs,  it  might,  perhaps,  be  treated  as 
a  valid  exception  to  that  portion,  and  en- 
able this  court  to  review  it  on  appeal." 
Nisbet  V.  GUI,  38  Wis.  657.  In  Wells  v. 
Perkins,  43  Wis.  160,  183-165,  the  motion  for 
a  new  trial  speclflcally  pointed  out  the  por- 
tion of  the  charge  to  which  exception  was 
taken ;  and  the  court  held  that  that  was 
suflacient  to  bring  up  for  review  that  por- 
tion of  the  charge.  That  case  was  distin- 
guished In  a  later  case  In  the  same  volume, 
In  which  it  was  held  that  where  "an  Instruc- 
tion stated  the  rule  of  damages  in  other 
respects  correctly,  and  added  that  Interest 
might  be  allowed  from  the  date  of  the  In- 
Jury,  an  exception  *to  said  Instruction,  and 
to  each  and  every  part  thereof,*  held  not 
.sufllclently  specific  to  raise  the  question 
whether  the  time  for  which  interest  might 
be'  allowed  was  correctly  stated."  And  In 
the  opinion  of  the  court  It  was  "observed 
that  the  grounds  assigned  therefor  In  the 
motion  for  a  new  trial"  were  "equally  gen- 
eral, and  the  exception  to  the  order  deny- 
ing the  motion"  did  "not  aid  the  defective 
exception"  to  the  charge.  Dean  v.  C.  &  N. 
W.  Ry.  Co.,  43  Wis.  306,  810.  So  It  has 
been  held  that  a  motion  for  a  new  trial 
at  the  same  term,  based  In  whole  or  In 
part  upon  alleged  errors  in  specific  Instruc- 
tions, brings  up  such  instructions  for  review 
upon  appeal  from  the  Judgment  rendo-ed  up- 
on the  verdict  Barlcow  v.  Sanger,  47  Wis. 
600-503,  8  N.  W.  16.  See,  also,  Bailey  v. 
Town  of  Spring  Lake.  61  Wis.  227,  231,  232, 
20  N.  W.  920 ;  Sloteman  v.  Thomas  &  Went- 
worth  Mfg.  Co.,  69  Wla.  499,  34  N.  W.  225 ; 
Williams  v.  WIUIamB.  102  Wis.  248,  78  N. 
W.  419. 

It  follows  from  these  authorities  that  In 
order  for  this  court  to  review  a  particular 
portion  of  a  charge  to  the  Jury,  there  must 
be  a  specific  exception  thereto,  or.  In  the  ab- 
sence of  such  specific  exception,  the  motion 
for  a  new  trial  must  spe<?lfically  point  out 
the  objectionable  portion  of  such  charge  as  a 
ground  upon  which  the  new  trtal  was  sought. 
We  find  no  reversible  error  In  the  record. 

Tbe  judgment  of  tbe  municipal  court  for 
Milwaukee  county  Is  affirmed. 


McCOURT  v.  PEPPAKD  et  al. 

(Supreme  Court  of  Wisconsin.   Dec  12,  1905.) 

1.  Wills — Contract  on  Will. 

Where  there  is  a  promise  on  the  part 
of  the  payee  of  a  note  to  expend  certain  sums 
for  certain  definite  purposes  after  the  maker's 
death,  and  In  consideration  thereof  a  promise 
by  the  maker  to  repay  the  sums  so,  expended, 
the  performance  of  which  latter  promise  la  se- 
cured by  mortgage,  tbe  mortnn  mar  be  m- 
forced  as  such ;  but  if  the  writitigs,  ^ewed  in 
the  light  of  attending  drcnmstances,  must  b> 
construed  mm  a  direcnon  that  the  payea  shall 
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noBlve  tlM  ram  Banud  oat  of  the  makw^a  oitabs 
after  h«r  death,  and  expend  tiie  money  to  ro> 
celved  for  the  pnrposes  named,  th^  are  not 
operative,  unless  as  a  will. 

S.  BVXDBHOB— PABOL  BTIDBRCT-OOimADia- 
TlOff  OF  RKIIALS  AB  TO  GOHSIDSUTION  OF 

Note. 

Recitals  of  consideration  in  a  note  are 
open  to  contradiction,  and  evidence  is  admla- 
■ibla  to  show  that  there  was  no  consideration, 
and  tbat  tbe  writing  was  testamentary. 

[Bd.  Nots.— For  eases  In  point)  see  toL  20, 
Cent.  Dig.  Evidence,  {  1025.1 
8.  WiTNEasEa— UaB  of  MsuoBAnonH  to  Re- 

FBESH  MEUOBT. 

Where  a  justice  of  the  peace,  at  tbe  time 
he  wrote  a  note  and  mnrtnin  in  nsual  form, 
prepared  a  memorandum,  which  was  signed  by 
the  mortgagor,  showing  that  the  mortgagee  waa 
to  distribute  certain  sums  after  the  mortgagor's 
death  and  to  keep  the  balance,  such  memoran- 
dum was  properly  nsed  by  the  oAcer  to.refre>b 
his  memory  when  testifying  as  to  the  trans- 
action. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  00; 
Gent  Dig.  Witnesses,  «S  SfSQ.  875J 

4.  MOBTOAGE9— CONBIDEBATION— FAn.1JU  Ol' 
NOTB  TO  CbBATI  IHDEBTBOKBSS. 

A  mortgage  creates  no  llok  on  Oie  land 
mortgaged,  unlesB  tbe  note  aeennd  ther^y  in 
fact  creates  an  Indebtedness. 

5.  Wills— Natube  of  Tbbtaicbiitabt  DsffO- 

BITION. 

The  undispated  evidence  showed  that  a 
note,  though  regular  In  form  as  to  amount,  rate 
of  interest,  and  time  of  payment,  was  in  fact 
a  promise  by  the  maker  to  pay  a  certain  snm 
in  consideration  of  the  promise  by  the  payee  to 
"distribute"  after  the  maker's  death  a  certain 
sum  to  a  priest  for  masses,  anotiier  sum  to  a 
slater,  and  to  "keep"  the  balance.  The  parties 
were  Inexperienced  in  business,  and  the  scrivener 
was  not  a  lawyer.  The  maker  of  the  note  was 
old  and  In  feeble  liealth,  and  eonld  not  have 
reasonably  expected  to  sarrive  the  term  of  the 
note.  The  mortgage  given  to  secure  payment 
was  not  to  be  recorded  until  the  mortgagee 
gave  direction,  and  she  did  not  give  direction 
until  the  day  of  the  mortgagor's  death.  HsU, 
that  the  note  was  intended  to  have  a  post 
mortem  effect  only,  and  hence  was  testamentary. 

Appeal  from  Circuit  Court,  Manitowoc 
County;  Michael  Kirwan,  Judge. 

Action  by  Catherine  McCourt  against  Thom- 
as Peppard  and  others.  From  a  Judgment 
denying  part  of  the  relief  demanded,  plain- 
tiff appeals.  A^nned. 

This  is  an  action  to  foreclose  a  mortgage 
upon  real  estate  in  Manitowoc  county  tar  $000, 
but  not  seeking  to  enforce  ai^  pmonal  liabil- 
ity. Tbe  land  In  aneation  waa  tlie  property 
of  one  Anne  Peppard,  wbo  died  S^itember  14, 
1888,  at  tbe  age  of  about  76  years,  leaving 
surylrlng  ber  husband,  tbe  defoidant  Thomas 
Fqipard,  Sr.,  and  seven  adnlt  dilldren;  tbe 
plaintiff  Catherine  Pq^wrd  <dow  HcGourt) 
being  one  of  said  chlldr^  and  tlie  remaining 
six  being  defendants  In  this  action  with  their 
father.  Tbe  mortgage  was  ezecated  June  3, 
1888,  and  was  in  the  nsnal  fionn,  and  by  Ita 
terms  secured  payment  of  a  note  executed 
on  tbe  same  day,  in  terms  as  follows: 
rraoa,  Wis,.  June  8d,  180a 

''For  value  received,  flTa  years  aftw  data^ 
I  promise  to  pay  to  the  order  of  Catherine 
Peppard  $500.00,  with  interest  thereon  from 


date^  till  paid,  at  6  per  cent;  Interest  payable 
annually.  Tfata  note  Is  secured  by  mori^iage 
upon  real  estate,  twarlng  even  date  berewitb- 

hsr 

"Anne  X  Peppard.** 
mark 

Anne  Peppard  was  not  at  the  time  of  the 
giving  of  the  note,  indebted  to  the  plaintiff, 
nor  did  any  consideration  pass  at  that  time 
from  the  plaintiff  to  her.   The  testimony  of 
the  Justice  of  the  peace  who  drew  the  papers 
and  took  tbe  acknowledgment  of  the  mort- 
gage la  the  only  evidence  showing  what  took 
place  at  the  time  of  the  execution  of  the  note 
and  mortgage,  and  bis  evidence  upon  that 
subject  is  as  follows:   "The  old  lady  asked 
me  to  do  some  writing  for  her,  and  I  sat 
down  and  we  talked  It  over — what  she  want- 
ed to  have  writt«i.  She  said  she  wanted 
to  give  a  mortgage.   Draw  up  a  mortgage, 
and  I  drew  It  as  she  wanted  It  signed  by  wit- 
nesses, and  I  delivered  the  paper  to  Mra. 
Peppard,  the  old  lady,  and  she  handed  it  to 
Catherine.   Catherine  held  it  a  moment  then 
handed  it  back  to  me.  saying:  'Mr.  Zahortdc. 
you  keep  that  for  a  while,  don't  get  it 
recorded  until  I  tell  yon  to.'   I  just  simply 
took  hold  of  the  paper  and  made  a  few  steps 
to  a  drawer,  and  Just  about  that  time  I  over- 
heard a  little  conversation.   It  seems  that 
Mrs.  Peppard  said  to  Catherine:   *Tou  will 
do  this,  will  you?"  And  she  answered  tbat 
she  would,  and  tbat  she  could  have  me  for 
a  witness.  And  I  went  ba<^  and  asked  her 
what  I  was  to  witness.   I  said  if  I  was  to 
vfitnees  anything  I  would  have  to  make  a 
memorandoin  of  It;  vrooldn't  be  apt  to  re- 
member all  those  thbigs.  So  I  made  this  mon- 
orandum  for  myself  to  retnA  my  memory.  I 
iagt  the  mortgage  there  until  I  was  Instructed 
Father  Ryan  to  have  it  recorded;  he  say- 
ing tbat  Catherine  told  him  I  should  do  so. 
He  was  on  his  way  tnm  P^pard's  at  tbat 
time,  after  seeing  Mr&  Peppard.  I  thlnle 
that  Oathnine  was  present  during  all  the  con- 
versations that  took  place  between  ber  moth- 
er and  me-   Q.  Then  you  knew  notbing 
about  the  substance  of  what  baa  gone  into 
this  Exhibit  A,  until  after  yon  bad  delivered 
the  note  and  mortgage?  You  heard  nothing 
about  It?  A.  No,  sir.   Xot  a  thing.  Not  nn- 
til  It  was  given  me  bade  by  Gath^ne  and 
put  away.  Q.  Ton  said  If  you  want  me  to 
wltoess  anything  I  shall  have  to  write  It 
down.  What  was  next  said  1^  anybody. 
Wbo  told  you  what  to  write  down?  A.  Mrs. 
Peppard  told  me  what  she  wanted  done. 
Q.  Tell  us  what  ahe  said  in  anbstance.  Too 
can't  recall  her  language  perliaps;  but  teil 
us  what  she  said  to  yon?  A.  She  must  have 
said  same,  as  I  put  In  it  that  papor,  tbat 
she  had  given  bar  this  mortgage  tot  9SO0 
to  be  distributed  after  death  aa  follows:  Sbe 
told  me  in  sabstance  what  I  wrote  down  on 
that  paper.  Catherine  waa  present  at  tbe 
time  she  stated  that  I  think  she  beard  it 
After  I  had  prepared  tlie  paper  tor  alguatnre 
I  read  It  aloud  to  Mra.  Pemnrd.  I  think 
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Catherine  was  present  I  think  Bbe  was 
where  she  beard  It  or  could  hear  It.  I  dont 
think  she  said  anything  abont  It." 

The  memorandum  referred  to  by  the  wit- 
ness In  the  forcing  testimony  was  Intro- 
duced In  evldfflice,  and  reads  as  follows: 

"Taus,  Wis.,  June  3rd.  1898. 

"This  Is  to  certii^  that  I,  Anne  Peppard, 
have  this  day  glren  a  mortgage  to  my 
daughter  Catherine  Peppard,  for  the  som  of 
fire  hundred  dollars  ($500.00),  to  be  dis- 
tributed by  her  after  my  death  as  follows: 

"$200.00  to  the  priest  of  St  Patrick's 
Church  of  Haple  Orove  tox  masses  for  my- 
self. 

"$100.00  to  the  same  party  for  maraes  to  be 
said  for  my.  daughters,  Julia  and  Mary,  and 

"$100.00  to  be  given  to  my  daughter  Aggie, 
and  the  balance  she  Is  to  keep  for  herself. 

b«r 

**Anne  X  I^pard." 
nurk 

The  day  npon  which  the  mortgage  was  re- 
corded was  the  14th  day  of  September,  1898, 
being  the  day  of  fbe  mortgagor's  death.  The 
memorandum  aforesaid  was  kept  by  the  Jus- 
tice of  the  peace  In  hie  own  bands,  and  pro- 
duced by  him  vpon  the  trlsL  This  action 
was  commenced  aftw  the  note,  by  its  toma, 
became  due,  and  the  defense  was  that  there 
was  no  oonsldoratlon  fOr  the  note,  and  that 
the  whole  transaction  was  testamentary  In 
character  and  not  contractual.  The  court 
found  tiiat  the  transaction  was  contractual, 
and  that  the  note  and  mwtgage  woe  valid 
so  far  as  the  $100  to  be  retained  by  the  plain- 
tiff and  the  $100  to  be  paid  to  Aggie  were  con- 
cerned, bntTold  as  to  those  parts  providing  for 
the  payment  of  snms  to  the  itrtest  tor  the 
saying  of  masses.  Upon  ttiese  findings  Judg- 
ment of  foreclosure  was  reDAeteA,  and  the 
plaintiff  appeals  from  that  part  of  the  judg- 
ment refusing  Judgmoit  for  the  full  amount 
of  the  note; 

Burke  &  Oalte,  for  appellant  Elttell  ft 
Burke  and  Nash  ft  Nash,  for  respondents. 

WINSLOW,  3.  (after  stating  the  facta). 
The  pivotal  question  In  this  case  is  whether 
the  transaction  of  June  8,  1898,  was  contrac- 
tual or  testamentary  in  Its  character.  If  it 
was  contractual — that  Is,  if  there  was  a 
promise  on  the  part  of  Catherine  to  ex- 
pend certain  sums  for  certain  definite  pur- 
poses after  her  mother's  death,' and  in  con- 
sideration thereof  a  promise  by  the  intestate 
to  repay  to  her  the  sums  so  expended,  the 
performance  of  which  latter  promise  was 
secured  by  the  mortgage  in  question — no 
reason  Is  percetved  why  the  contract  should 
not  be  enforced.  There  Is  no  element  of 
trust  In  the  legal  sense  In  such  a  transaction. 
It  Is  a  pure  contract.  If,  on  the  other  hand, 
the  transaction  was  testamentary — ^that  Is, 
If  the  written  documents,  viewed  in  the  light 
of  the  attending  circumstances,  must  be  con- 
atroed  not  as  a  present  contract  but  as  a 
dinction  that  Catherine  should  receive  $500 


out  of  her  mother's  estate  after  her  death 
and  expend  the  money  so  received  for  the 
purposes  named — then  the  papers  cannot  be 
enforced  as  a  contract  but  must  operate  as 
a  will  If  tb^  operate  at  all. 

The  question  Is  by  no  means  easy  of  jolu- 
tion.  It  Is  true  that  the  note  and  mortgage 
are  In  the  usual  form,  and  upon  their  face 
are  unambiguous  and  purely  contractual  in 
their  nature.  The  note  recites  a  present  con- 
sideration, and  were  it  not  for  evidence  ali- 
unde there  would  be  no  doubt  that  we  are 
dealing  with  a  simple  contract  to  pay  money, 
secured  by  a  collateral  mortgage.  But  the 
recitation  of  consideration  Is  always  open 
to  explanation  or  contradiction,  and  the  evi- 
dence properly  Introduced  here  on  that  sub- 
ject shows  without  dispute  that  there  was  no 
present  or  past  consideration  for  the  Intes- 
tate's promise;  but,  If  there  was  any  con- 
sideration, it  was  a  promise  to  do  something 
In  the  future.  It  may  be  very  doubtful 
whether  the  paper  signed  by  the  Intestate 
after  the  execution  of  the  note  and  mortgage, 
reciting  what  Catherine  was  to  do,  can  be 
considered  as  forming  a  part  of  the  transac- 
tion so  that  it  can  be  construed  with  the 
other  papers.  It  was  never  delivered  to 
Catherine,  and  was  not  signed  by  her,  and 
seems  to  have  been  designed  only  for  the  pur- 
pose of  aiding  the  memory  of  the  officer  In 
case  a  question  should  arise  after  Mrs.  Pep- 
pard's  death  as  to  what  Catherine  had  prom- 
ised to  do;  but  we  do  not  regard  this 
question  as  Important  In  any  event,  It 
might  be  properly  used  by  the  officer  as  a 
memorandum  to  refresh  bis  recollection  as 
to  the  consideration.  It  was  so  used,  and, 
the  officer's  testimony  being  in  accord  with 
the  memorandum  and  entirely  undisputed, 
the  facts  stated  In  the  memorandum  showing 
the  actual  consideration  are  fully  established, 
and  must  be  considered  In  Judging  of  the 
nature  of  the  transaction.  The  mortgage  is, 
of  course,  but  an  accessory  of  the  note.  It 
conveyed  no  titie  to  the  land,  nor  did  It 
create  a  Hen  thereon,  unless  the  note  was,  In 
fact  a  contract  creating  an  indebtedness. 
Bo  It  Is  necessary,  primarily,  to  consider  the 
legal  effect  of  the  note.  In  view  of  the  un- 
disputed testimony  as  to  the  consideration, 
the  note  may  be  read  as  though  the  actual 
consideration  were  Inserted  In  words.  So 
reading  It  we  ^nd  a  promise  by  the  maker  to 
pay  the  plaintiff  or  order,  five  years  after 
date,  $500,  with  annual  Interest  at  6  per 
cent.  In  consideration  of  the  promise  by  the 
plaintiff  to  "distribute,"  after  the  maker's 
death,  $300  to  the  priest  of  a  certain  church 
for  masses,  $100  to  a  sister  named,  and 
"keep"  the  balance  herself.  Was  this  a 
present  contract  a  promise  in  consideration 
of  a  promise,  or  was  it  a  direction  that  after 
the  maker's  death  $500  be  paid  to  the  plain- 
tiff npon  her  agreement  to  apply  the  sum  to 
certeln  uses?  This  is  to  be  determined,  not 
necessarily  from  the  language  nor  from  the 
belief  or  undentandlng  of  fbe  pardes  as  to 
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tbe  legal  effect  of  the  paper,  although  all 
these  should  be  considered,  but  the  clrcum* 
stance  surrounding  the  parties  at  the  time 
of  its  execution  are  also  to  be  taken  into 
consideration,  and  from  all  tbe  facta  the 
court  will  determine  whether  the  Instrument 
was  Intended  to  have  a  post  mortem  effect 
only,  and  hence  Is  testamentary.  1  Under- 
bill on  Wills,  {  37.  This  principle  does  not 
affect  the  well-understood  principle  that, 
If  a  deed  of  land  in  the  usual  form  be  de- 
livered with  Intent  to  pass  the  title,  the  title 
will  pass,  notwithstanding  tbe  fact  that  the 
grantor  may  have  believed  that  It  was  rev- 
ocable at  pleasure.  Rogers  v.  Rogers,  S3 
Wis.  36,  10  N.  W.  2,  40  Am.  Rep.  756. 

In  the  present  case  there  are  considera- 
tions entitled  to  weight  on  each  side  of  this 
question.  Upon  the  contract  side  there  la 
the  fact  that  the  form  of  the  paper.  Is  purely 
contractual  and  drawn  In  terms  apt  and  flt- 
ting  for  a  present  contract;  that  It  Is  a  def- 
inite promise  to  pay  a  certain  sum  of  money 
at  a  fixed  time  In  the  future,  with  no  men- 
tion of  the  contingency  of  death;  and  tbat 
the  sum  bears  Interest,  to  be  paid  annually. 
These  facts  are  certainly  Inconsistent  with 
tbe  Idea  that  the  Instrument  was  Intended 
to  have  a  post  mortem  effect  only.  But, 
upon  the  other  side,  it  is  pointed  out  that, 
while  the  effect  of  these  considerations  would 
be  strong  if  the  paper  bad  been  drawn  by 
an  experienced  lawyer  or  executed  by  a 
person  of  experience  In  the  transaction  of 
business,  they  lose  much  of  their  force  when 
It  is  considered  that  the  persons  immedlateiy 
concerned  evidently  had  little  baalness  expe- 
rience, and  ttiat  the  scrivener  was  not  a  law- 
yer, and  tbat  the  papers  had  been  fully 
drawn  and  delivered  before  he  had  knowl- 
edge of  their  real  purpose.  Passing  from 
these  merely  n^ative  considerations,  a  num- 
ber of  facts  are  relied  upon  u  persuaBively 
showing  that  the  paper  was  Intended  for 
testamentary  purposes  only.  Tbe  maker 
was  a  person  lit  least  72,  and  perhaps  77, 
years  of  age.  She  had  been  In  feeble  health 
for  yean,  was  evidently  contemplathig  and 
preparing  for  death,  and  oonid  not  reason- 
ably expect  to  survive  the  term  of  tbe  note. 
The  paymraitB  to  be  made  by  Catharine  were 
all  to  be  made  after  the  maker's  death. 
These  payments  were  all  In  .the  nature  of 
direct  beqnests  or  bequests  In  trust,  wheQi' 
er  valid  or  invalid.  Ttie  word  used  tbe 
donor  In  dictating  the  memorandum  witti 
reference  to  the  payments  to  be  made  to  third 
persons  was  tbe  word  "dlAribute,"  and  tbe 
word  used  with  reference  to  the  plaintiffs 
own  share  was  the  word  "keep,"  both  of 
which  words  are  Inconsistent  with  the  idea 
tbat  the  plaintiff  was  to  make  payments  out 
of  her  own  funds  and  reimburse  herself  by 
enforcing  tbe  note  and  mortgage,  but  entire- 
ly inconsistent  with  tbe  Idea  that  she  was 
first  to  obtain  the  money  from  the  donor's 
estate.  Funds  wliich  liad  not  been  prerloos- 


ly  obtained  could  not  be  "distributed"  oi 
"kci)t."  The  only  promise  apparently  made 
by  the  plaintiff  was  that  she  would  "do  this*'; 
1.  e.,  that  she  would  make  this  distribution, 
not  that  she  would  make  the  payments  and 
rely  on  tbe  note  and  mortgage  for  reimburse- 
ment The  mortgage  was  not  to  be  recorded 
until  the  plaintiff  gave  direction,  and  she 
did  not  give  tbat  direction  until  the  day  of 
her  mother's  death. 

We  have  endeavored  to  give  to  all  the 
material  facts  liearing  on  the  question  that 
careful  consideration  and  we^ht  to  which 
they  are  entitled,  and  we  are  convinced  that 
they  point  clearly  to  tbe  conclusion  tliat  the 
intention  of  both  parties  was  ttiat  the  note 
was  to  have  a  post  mortem  effect  only,  not- 
withstanding its  terms.  The  whole  transac- 
tion was  simply  an  arrangement  by  wtilcb 
It  was  expected  that  $500  was  secured  to  be 
paid  to  the  plaintiff  out  of  the  donor's  estate 
after  her  death  for  distribution. 

These  conclusions  render  unnecessary  tbe 
discussion  of  any  other  questions  raised, 
and  demonstrate  ttiat  there  was  no  emr 
committed  of  which  the  plaintiff  can  com- 
plain. 

That  part  Of  tbe  Jn^ment  appealed  ftom. 
Is  affirmed. 


ELEIMENHAGEN  v.  McCONICS  et  aL 
(Supreme  Comrt  of  Wisconsin.  Dec.  12,  190S.> 

DSBOS  —  VAtlDITT  —  EvinSNCE. 

Evidence  in  a  suit  to  set  aside  a  deed,  on 
the  ground  that  it  was  obtained  frau^  held 
sufficient  to  sustain  a  decree  for  plaintiff,  thongfa 
it  was  necessary  to  discredit  the  testimony  of 
two  witnesseti  and  believe  that  of  (we  witness 
who  was  the  party  in  Interest. 

Appeal  from  Circuit  Court  Adams  Coun- 
ty; Chas.  M.  Webb,  Judge. 

Action  by  Leonard  Klelmeufaagen,  spe- 
dal  administrator  of  Caroline  B.  McConlck, 
deceased,  against  Dwigbt  F.  McConick  and 
others.  Judgment  for  plaintiff.  Defffidants 
appeal.  Affirmed. 

This  Is  an  action  brougbt  by  CsroUne  B. 
McGonIck,  in  ha  lifetime,  to  set  adde  a  deed 
of  160  acres  of  land.  In  torn  executed  by 
bar  to  her  son,  the  defendant  Dwl^t  F. 
McConick,  on  the  ground  Uiat  she  was  fraud- 
ulently induced  to  sign  the  same  soppotins 
It  to  be  a  will.  The  case  was  tried  by  tbe 
court  and  findings  and  ^dgment  rend^ed 
setting  aside  the  deed,  and  de  defendants  ap- 
peaL  Since  the  i^eal  was  taken  Caroline 
E.  McGonIck  has  dlM,  and  the  present  plain- 
tiff has  been  8u1»titated  In  her  place.  The 
leading  facts  shown  by  the  evidence  are  well 
stated  in  tbe  opinion  of  the  circuit  judge, 
as  follows:  "On  the  25th  day  of  June,  190*2. 
tbe  plaintiff  was  a  widow  78  years  old,  own- 
ing and  residing  upon  a  farm  of  IGO'  acres 
described  in  the  complaint.  In  the  town  of 
New  Haven,  Adams  county.  She  was  in  • 
very  feeble  condition  <tf  health,  was  niffer- 
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tag,  and  ao  tutd  been  for  a  constderable  time 
prior  thereto,  from  rheamatlsm,  kidney 
trouble,  heart  trouble,  and  otber  ailments. 
She  lived  alone,  did  her  own  bonsework  lo 
tax  as  It  was  done,  -with  occaidonal  assist- 
ance from  her  neighbors.  Her  farm  was 
worked  by  a  tenant,  she  recelrlng  an  annual 
rental  therefor  of  something  over  $100  be- 
sides the  nse  of  the  garden,  and  the  benefit, 
■nch  as  tiiere  was»  of  an  orchard  on  the  farm. 
The  farm  was  Incombered  by  two  mort- 
gagee aggregating  something  like  (1,840,  and 
there  was  other  alleged  ontstanding  Indebted- 
ness, not  including  dalnw  made  by  the  de- 
fendant, sufficient  to  make  the  total,  secured 
and  unsecured,  $2,105.  The  plaintiff  had 
two  children,  to  wit,  the  defendant,  a  man 
aged  50  years  or  more,  having  a  wife  and 
two  children,  and  a  married  sister  [Mrs. 
Orilla  Snyder],  a  lady  of  middle  age,  who  al- 
so had  two  children.  Both  son  and  daughter 
resided  a  considerable  ^stance  from  thu 
plaintiff— the  former  at  Friendship  and  the 
latter  at  Kllbourn,  Wis.  The  plaintiff  heller- 
ed  that  she  would  Hto  but  a  short  tlm&  She 
did  not  want  longer  to  live  alone.  Was 
about  to  visit,  or  temporarily  reside  with, 
her  said  daughter.  Desired  to  charge  her 
estate  with  some  small  bequests  In  favor 
of  her  said  four  grandchildren,  and  to  leave 
to  her  said  son  end  daughter  In  equal  propor- 
tions such  of  her  estate  as  should  remain 
after  payment  of  debts  and  other  proper 
charges  against  the  same.  Including  said  pro- 
posed bequests  to  her  grandchildren.  She 
bad  for  some  time  contemplated  making  a 
wilL  Having  much  confldence  In  her  son, 
the  defendant,  she  had  at  different  times 
made  known  to  him  her  wishes  in  the  re- 
spects mmtloned.  and  advised  with  him  as 
to  the  ways  or  methods  by  means  of  which 
they  could  best  be  given  effect  Some  two 
weeks  before  said  June  5th,  she  discussed  her 
said  plans  with  the  defepdant,  and  then 
concluded  that  she  would  carry  them  oat  by 
means  of  a  will,  which  she  seemed  to  under- 
stand would  be  a  very  simple  proceeding. 
She  then  proposed  that  the  will  be  drawn 
without  delay,  and  that  neighbors  be  call- 
ed in  to  witness  Its  execution.  She  was  per- 
■aaded  by  defendant  to  delay  the  matter  for 
a  few  days,  or  until  he  could  secure  the  serv- 
ices of  his  lawyer,  a  competent  and  reliable 
one,  In  whom  he  had  great  confidence. 
Some  two  weeks  thereafter  elapsed  dnrlug 
which  the  plaintiff  dictated  at  least  one  let- 
ter to  defendant  urging  blm  to  come  speed- 
ily, and  to  have  the  contemplated  business 
closed.  On  the  evening  of  June  4tb,  the  de- 
fendant and  bis  lawyer,  Mr.  Corning,  of 
Plalnfield,  Waushara  county,  arrived  at 
plaintiff's  home.  On  the  following  morning, 
Mr.  Coming  prepared  for  execution,  and  the 
parties  reei>ectlvely  signed  the  deed  and  con- 
tract set  forth  in  the  answer.  The  deed  pur- 
porto  to  convey  to  the  defendant  the  plain- 
tiff's farm,  she  reserving  to  herself  for  life 
ths  control  and  use  thereof.  The  contract 


stipulates  that  the  farm  is  [then  was]  worOi 
$4,000.  By  it  defendant  in  considenitlon  of 
the  said  deed  to  him,  assumes  and  agrees 
to  pay,  as  tiiereln  set  forth,  enumerated 
Incumbrances  upon  the  farm  and  otber  veci- 
fled  debts  and  charges,  including  $100  to 
each  of  plaintiff's  said  four  grandchildren, 
amounting  In  all  to  $2,506,  and  of  $1,495  of 
proceeds  of  purchase  money  still  remaining, 
defendant  Is  to  i»ay  as  ftdlows:  (1)  Ex- 
penses of  last  sickness  and  burial  of  plaln- 
tifl.  (2)  Betaln  to  his  [defendant's)  own 
use  for  services  heretofore  rendered.'  $600. 
(3)  Balance  to  be  equally  divided  between 
defendant  and  Mrs.  Snyder.  Deducting 
nothing  for  estimated  expenses  of  plain- 
tiff's last  sickness  and  burial,  the  balance  to 
be  divided  between  defendant  and  his  said 
Bister  will  be  $905.  As  appears  from  the 
face  of  the  writing  signed  by  the  parties, 
such  was  the  result  of  their  action  on  the 
6th  day  of  June,  1902.  The  plaintiff  solemn- 
ly asserts  and  insists  that  she  supposed,  at 
the  time,  she  was  executing  a  will  containing 
provisions  substantially  as  before  mentioned; 
that  she  at  no  time  Intended  or  consented  to 
part  with  the  title  to  or  control  of  her  prop- 
erty; that  her  chief  anxiety  to  make  a  will 
was  because  of  her  desire  to  'remember'  her 
grandciilidren,  and  that  she  was  led  to  sign 
the  said  deed  and  contract  supposing,  at  the 
time,  that  she  was  executing  a  will,  by  rea- 
son of  defendant's  fraudulent  misstatements 
and  misrepresentations,  to  the  effect  that 
the  papers  so  executed  by  her  were  In  fact 
her  will.  In  this  contention  the  plaintiff  Is 
flatiy  contradicted  by  both  defendant  and 
his  attorn^." 

Buchanan  Johnson  and  Kronsfaage,  Mc- 
Govern  &  Corrlgan,  for  appellants.  N.  E. 
Tan  Dyke  and  Groti^orst,  Evans  ft  Thomas, 
for  reqjondoit 

WINSLOW,  J.  (after  stating  the  facts). 
As  will  be  readily  observed,  the  questions  pre- 
sented are  purely  questions  of  fact  The 
circuit  Judge  found,  in  accordance  with  the 
testimony  of  the  deceased  woman  and  In  di- 
rect opposition  to  the  testimony  of  the  defend- 
ant Dwigbt  McConIck  and  the  lawyer  wbo 
drew  the  papers,  that  the  Intestate  was 
fratidulently  Induced  to  sign  the  deed  and 
contract  under  the  belief  that  she  was  simply 
executing  her  will,  and  the  Inquiry  Is  whetber 
these  .findings  are  so  clearly  against  the  evi- 
dence that  this  court  should  set  them  aside. 
The  transaction  was  recent.  There  was  no 
possibility  of  reconciling  the  conflicting  ac- 
counts of  the  trsnsactlon  on  the  ground  of 
honest  mlstalie  or  failure  of  recollection. 
The  stories  on  each  side  were  expilcIUy  and 
positively  told,  and  were  absolutely  con- 
tradictory of  each  othw.  Two  witnesses  up- 
on one  side  stood  opposed  to  one  witness  up- 
on the  other  side,  who  was  also  the  party  In 
Interest,  and  yet  the  trial  court  was  con- 
vinced of  the  veracity  of  the  one  witness  and 
rejected  the  evidence  of  the  two  witnesses 
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as  unwortby  of  belief.  Neither  of  the  wit- 
nrases  was  directly  Impeadied,  nor  was  the 
story  of  either  Inhereitly  Incredible,  and 
hence  It  seenu  clear  that  In  order  to  arrfre 
at  the  reanlt  which  he  reached  the  trial  Judge 
nraet  hare  deemed  that  there  was  aomethins 
In'  tbe  erldence  or  In  the  ctmdnct  of  the  two 
witnesses  which  threw  discredit  upon  their 
testimony  and  justified  Its  rejection  practical- 
ly In  toto.  This  con£lii8l<m  Is  made  certain 
upon  .examlnatlcm  of  the  carefully  prepared 
and  comprehenalTe  opinion  written  by  tbe 
drcnlt  judge,  and  returned  with  the  record, 
In  which,  after  atatlDK  the  leading  facts  and 
claims  as  quoted  In  the  statement  of  facts 
above  set  forth,  he  rerlewq  the  evidence  upon 
the  controverted  points  and  draws  his  con- 
clualona.  Without  Insotlng  the  opinion  In 
detail.  It  may  be  aald  that  thore  seem  to 
have  been  seren  general  grounds  which  In 
the  opinion  of  the  circuit  judge  justified  tbe 
absolute  rejection  of  tbe  defendant's  version 
of  the  transactlcm,  which  grounds  may  bo 
summarized  as  follows : 

First.  It  appears  without  dilute  that  the 
Intestate  had  for  months  beoi  thinking  of 
making  a  will,  and  had  telked  frequently 
with  her  son  about  It,  and  that  If  tier  mind 
wereoTer  cluingeduponthe8ul:dect,ltwasstid- 
denly  changed  aa  the  very  morning  after 
the  executltm  of  tbe  papers  as  the  result  of 
a  very  few  momenta*  converaatlon  with  tbe 
defendant's  lawyer;  and  tbat  she  gained 
absolutely  nothing  by  the  change^  but  that 
defendant  gained  much. 

Second.  Xt  appears  that  the  Intestate  de- 
sired to  have  the  will  drawn  by  a  neighbor, 
or  by  the  county  judge,  or  by  a  lawyer  at 
KUboum,  but  was  dissuaded  by  tbe  defend- 
ant, who,  without  any  apparent  cause,  volun- 
teered to  procure  Mr.  Oomlng  who  had  been 
his  omi  lawyer  In  other  transactions,  and 
who  would  be  obliged  to  travel  a  distance  of 
40  ndles  to  draw  a  very  simple  paper,  and 
who  waa  In  fact  paid  the  defendant  for 
his  services. 

Third.  No  witness  waa  called  In  from  the 
neighborhood,  but  Mr.  Morse,  a  justice  of 
the  peace  resldtiv  two  or  three  miles  away, 
was  sent  fOr  to  take  the  acknowledgments, 
and  he  testifies  without  substantial  disrate 
papers  were  prepared,  that  be  did  not  know 
the  contents  of  the  papers,  and  that  Mr. 
Oomlng  said  that  It  was  not  necessary  that 
be  should  know  the  contents,  whereiQxni  he 
signed  as  a  witness,  and  attached  his  of- 
ficial signature  to  the  adcnowledgments; 
Mr.  Coming  havli^  asked  the  Intestate 
whether  this  was  her  free  act  and  deed. 

Fourth.  The  defendant  had  no  Just  claim 
for  $600  "for  aerrlces  heretofore  rendered," 
or  for  any  sum  approaching  tbat  amount; 
he  had  rendwsd  some  occaslcoial  sonlces  for 
his  tAtbST  (who  had  died  some  years  previ- 
ously leaving  the  farm  to  his  mother)  and 
had  also  visited  and  advised  with  bis  mother, 
but  «ven  under  his  own  testimony  the  sum 


total  of  all  these  allied  services  does  not 
approach  $500  in  amount,  and  as  the  drcnlt 
Judge  rightly  say^  "It  la  a  charge  no  dutiful 
son  would  be  likely  to  make  against  bis  de- 
crepit and  widowed  mother." 

Fifth.  No  substantial  reason  appears  why 
the  defendant  should  receive  any  larger  sum 
from  hla  mother's  estate  than  his  sister,  Mrs. 
Snyder ;  but  It  appears  that  whether  the  deed 
be  sustained  or  not  he  will  be  enabled  to  ab- 
s<Mrb  a  very  large  proportion  of  the  entire 
estotfr  This  iy>pears  from  tbe  following 
facts.  The  father  died  Indebted  to  the  de- 
fendant's aunt  in  the  east  upon  notes  of  band 
aggregating  about  $1,450.  This  claim  was 
not  proven  against  the  estate  of  the  father, 
but  tbe  defendant,  acting  aa  agent  for  his 
aunt,  Induced  his  mother  to  mortgage  tbe 
form  to  his  aunt  to  secure  the  claim  of  $1,450, 
and  the  aunt  soon  thereafter  assigned  tbe 
mortgage  as  a  gift  to  tbe  defendant  who 
now  holda  It,  and  it  Is  a  part  of  ttm  inonm- 
brance  of  $2,160  referred  to  In  the  contract. 
The  dnmlt  judge  says  In  his  opinion,  in  te£&- 
ence  to  these  transactions,  tbat  the  "defend- 
ant's attitude  toward  his  mother  and  ber 
estate,  and  towards  his  slst»,  as  shown  by 
his  own  testimony,  has  not  been  such  as  to  I 
evidoice  entire  unaelfisbness  m  his  part,  nor 
to  strengthea  his  ivesent  oontentloD  that  he 
sought  no  unjust  advantage  in  the  transac- 
tions of  June  6th.**  This  Is  a  very  inild 
characterIzatl(Hi  of  acto  which  seem  In  onr 
Judgment  to  indicate  quite  clearly  a.  very 
graaplng  and  covetous  course  of  conduct  en- 
tirely consistent  with  a  final  stn&e  of  Just 
the  nature  found  by  the  court 

Sixth.  It  appears  quite  clearly  that  tbe  In-  | 
testate  had  no  idea  tbat  Mie  had  deeded  away  j 
her  farm.  After  tbe  execution  of  the  papers, 
she  went  to  live  with  her  daughter,  and,  in 
September,  received  an  offw  of  $5,000  for  tbe 
fiirm,  and  resolved  to  accept  It  unless  tbe  de- 
fendant would  purchase  It  at  tbe  same  price. 
She  wrote  her  son  to  this  effect,  and  he  de- 
layed any  answer  toe  10  days  or  more,  on 
the  ground,  as  he  says,  that  be  tiiougfat  tbe  j 
letter  was  a  "ruse  or  a  blind."  Wliy  he  I 
should  tbitk  bis  aged  mothw  was  guilty  of  i 
a  "ruse  or  blind"  If  bis  own  conduct  had 
been  blameless  Is  not  apparent :  If  he  himself 
had  been  gull^  of  sharp  practice  sudi  a  ans- 
pldon  would  be  quite  natural. 

Seventh.  Mr.  Cioraing  brought  witii  him  a 
blank  deed  for  execution,  at  tbe  request  of 
the  defendant,  although  the  intestate  bad  at 
all  times  prior  to  tbat  morning  expressed  ber 
Intention  to  execute  a  will. 

There  are  other  minor  Indications  In  tbe 
evidence,  of  a  disposition  on  the  part  of  the 
defendant  to  absorb  th6  greats  part  of  the 
estate,  and  upon  careful  consideration  of  the  j 
whole  case  we  cannot  say  tbat  tbe  circuit  i 
Judg^  who  bad  the  advantage  of  seeing  the  ' 
witnesses  and  hearbig  them  testl^,  was 
wrong  In  his  conclusions. 

Judgment  affirmed. 


Digitized  by 


GBISWOLD  T.  KICHOL& 


816 


GRISWOLD  T.  NICHOLS. 
(Supreme  Court  of  WisconsiiL  Dec.  12,  190Q>.) 

1.  EviDSnCE— DECUJUTIONB  am  to  POflBU- 

noN, 

Rer.  Bt.  1886,  |  281<^  makes  ererr  sale 
of  chattels  pTesiunablr  fnadnl^t  as  ai^nat 

creditors,  anless  there  is  an  actual  and  continued 
change  of  possession.  Held  tliat,  on  an  issue 
as  to  the  character  of  an  alleged  vendee's  pos- 
session, it  was  proper  to  admit  testimony  that 
he  had  stated,  Ib  answer  to  a  question  as  to 
what  he  wanted  with  the  property,  that  it  was 
a  "ground-hog  sale,"  and  that  the  property  in 
question  was  all  that  he  "had  to  show.'' 

[Ed.  Note. — ^For  cases  In  point,  see  ToL  20, 
Cent.  Dig.  Evidence,  S  1111.] 

2.  l^AL— OUMtnUTIVK  EVXDXirCB. 

There  was  no  error  In  refnring  to  allow  a 
party  to  give  tMtlmony  which  woald  have 
amounted  to  a  reitetati<m  of  testlmaiy  preriona- 

ly  given. 

[Ed.  Note. — For  cases  in  point,  see  toL  46, 
Cent  Dig.  Trial,  {  181.] 

8.  Afpeal  —  Efroi  or  DEdaion  —  Ijaw  of 
THE  Case. 

An  instruction  which  is  fully  in  accord 
with  the  decision  of  the  Supreme  Court  upon 
a  former  appeal  cannot  be  erroneous. 

[Ed.  Note.— For  cases  In  point,  see  toL.S, 
Cent  Dig.  Appeal  and  Error,  %  4661.] 

4.  FBAUDUI.ENT   C0NTETAHCE8   —  PbEBUHP- 

Tions  —  KBTEimoH  or  Possessiom  —  Be- 

BnTTAL. 

Rev.  St  1898.  S  2310,  provides  that  every 
■ale  of  chattels  Is  presumably  fraudulent  as 
asalnst  creditors,  unless  there  is  an  actual  and 
continued  change  of  possession.  Beld,  that  the 
presumption  of  fraud  is  rebutted  by  proof  <^  the 
payment  of  a  full  consideration. 

[Ed.  Note. — For  cases  In  point,  see  voL  24, 
Cent  Dig.  Fraudulent  Conveyances,  |  812.] 

D.  Afpeal— Recobd— Affidavits. 

On  appeal,  an  assignment  that  the  court 
erred  in  denying  a  new  trial  on  the  ground  of 
misconduct  of  a  juror  and  newly  discovered 
evidence  cannot  be  considered ;  the  affidavits  not 
being  incorporated  in  the  bill  of  exceptions,  nw 
attached  thereto,  nor  described  in  any  way  by 
which  they  could  be  Identified. 

Appeal  from  Circuit  Com%  Sank  County; 
B.  Ray  Stevens,  Judge. 

Action  by  Luther  Oriswold  against  E.  EL 
Nichols.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.  Affirmed. 

Bentley  ft  Eelley,  for  appellant  Daniel 
Boggles,  for  respondent 

WINSLOW,  J.  This  iB  an  action  of  re- 
plevin to  reoorer  certain  bar  furniture  and 
two  boraes,  seized  by  the  defendant  as 
sheriff  nptm  an  execution  against  the  plain- 
tifr^B  Bcm.  The  esse  was  here  on  a  previous 
appeal  (117  Wis.  207,  91  N.  W.  33),  and  the 
nature  of  the  Issues  and 'the  leadliv  tacts 
will  be  found  stated  in  the  statement  of 
facts  there  made.  The  case  hai  been  again 
tried  befbre  a  Jury,  and  a  Judgment  rendered 
for  Ihe  ^Intlfl,  from  which  ttn  defendant 
appeals.  The  errors  claimed  which  are 
deemed  of  sufficient  importanoa  to  require 
discussion  will  be  considered  In  their  order. 

1.  Upon  the  trial  one  Bnrch,  a  witness  for 
the  plaintiff,  was  allowed  -to  testify,  against 


objection,  that  he  bad  a  conversation  with 
the  plaintiff  as  to  the  ownership  of  the  horses 
after  their  alleged  transfer  to  the  plalntl^^ 
and  before  the  commencement  of  the  action, 
and  while  they  were  In  plaintiff's  manual 
possession,  In  which  the  witness  asked  the 
plaintiff  if  they  were  his  horses,  and  plain- 
tiff said.  "Tes,"  and  the  witness  asked  the 
plaintiff,  "What  In  the  world  did  you  want 
to  get  some  more  horses  for?"  and  the  plain- 
tiff replied :  "It  is  a  ground-hog  sale.  This 
and  some  saloon  fixtures  that  I  am  going 
after  Is  all  I  got  to  show."  He  stated  the 
sum  of  money  Invested  In  Chicaga  The  de- 
fendant's contention  Is  that  these  statements 
were'  purely  self-serving  declarations,  and 
hence  inadmissible,  and  this  is  the  question 
first  to  be  considered.  The  plaintiff  claim- 
ed to  have  obtained  the  horses  from  the  firm 
of  which  his  son  was  a  member  in  payment 
of  a  pre-existing  firm  debt  The  defendant 
claimed  that  the  horses  were  the  property  of 
the  son,  and  not  of  the  firm,  and  that  the  son 
had  made  a  pretended  transfer  to  the  plain- 
tiff, which  was  fraudulent  and  void  as  to 
the  creditors  of  the  son.  The  evidence  tend- 
ed to  show  that  the  horses  were  shipped  by 
railroad  from  Chicago  to  the  plaintiff,  and 
were  received  by  him  end  kept  in  his  bam 
for  some  time  before  the  seizure,  but  It  also 
showed  that  the  plaintiff's  son  lived  with 
his  father  during  that  time  and  assisted  In 
attempting  to  sell  the  horses.  Upon  this 
state  of  facts  the  defendant  claimed  that 
there  was  no  actual  and  continued  change  of 
possession  of  the  horses  within  the  require- 
ments of  section  2310,  Rev.  St  1898.  and  hence 
that  there  was  a  presumption  that  the  trans- 
fer was  fraudulent  as  to  creditors  of  the  son. 
Thus  it  appears  that,  while  the  primary 
question  was  the  question  of  the  ownership 
of  the  horses,  the  question  of  the  character 
of  the  plaintiffs  apparent  possession  was 
important  as  bearing  upon  the  primary  ques- 
tion of  ownership.  Since  the  early  case  of 
Roebke  t.  Andrews,  26  Wis.  311,  the  prin- 
ciple has  been  well  settled  in  this  state  that 
when  the  character  of  a  party's  possession  of 
propwty,  either  real  or  personal,  Is  in  ques- 
tion and  material  to  the  litigation,  the  state- 
ments made  by  such  party  while  In  posses- 
sion, if  apparently  made  In  good  faith,  are 
competent  to  be  introduced  in  evidence  up- 
on the  ground  that  the  possession  of  prc^ier^ 
is  a  continuous  act  and  that  the  declarations 
accompanying  sudi  possession  are  in  fact 
a  part  of  the  act  of  possession,  and  hence  a 
part  of  the  res  gesbe.  Lamoreux  t.  Huntl^, 
68  Wis.  24,  81  N.  W.  881;  Cuddy  t.  Foreman, 
107  Wis.  619.  83  N.  W.  1103;  Sreckberg  T. 
Leslie,  lU  Wis.  4G2.  87  N.  W.  400;  Yagts  v. 
Utmau  (Wis.)  104  N.  W.  88.  If  the  decla- 
rations assert  tects  with  reference  to  tlw 
title,  snch  as  the  purchase  of  the  property 
of  another,  they  are  not  erldence  of  such 
facts,  but  only  erldence  so  far  as  they  go  to 
the  extent  or  diaracter  of  the  title  claimed. 
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Roebke  t.  Andrews,  aupra.  Probably  few 
rules  of  eTldencc  have  been  more  frequently 
acted  upon  In  tbe  trial  of  actions  In  the 
trial  courts  than  this  rule,  and  we  do  not 
feel  It  necessary  to  re-examine  or  open  tbe 
question  now,  notwithstanding  the  very 
rlgorotis  assault  made  upon  the  rule  by  ap- 
pellant's cotmsel.  Properly  administered 
and  applied,  it  is  a  valuable  and  wholesome 
rule,  and  tends  to  aid  in  the  administration 
of  justice. 

2.  Upon  cross-examination  the  plalntlir 
was  asked  whether  his  son  handled  his 
horses  for  him  as  his  agent,  and  an  ob- 
jection to  the  question  was  sustained.  This 
ruling  might  be  difficult  to  sustain  did  It 
stand  alone,  but  tbe  bill  of  exceptions  shows 
that  the  plaintifF  had  previously  been  asked 
practically  the  same  question,  and  bad  re- 
plied in  tbe  afl^matlve;  hence  there  was  no 
error  in  refusing  to  allow  a  relteratloa  of 
the  same  testimony. 

8.  In  his  charge  to  tbe  jury  the  circuit 
judge  gave  the  following  instructions:  "The 
laws  of  this  state  provide  that  a  sale  of  such 
goods  as  are  Involved  In  this  action  shall 
be  presumed  fraudulent  as  against  creditors, 
unless  the  same  be  accompanied  by  an  im- 
mediate delivery  and  followed  by  an  actual 
and  continued  change  of  possession.  You 
will  note  that  this  rule  only  applies  when 
there  has  not  been  some  Immediate  delivery 
and  change  of  possession.  If  there  had  been 
no  such  delivery  or  change  of  possession, 
tbe  presumption  of  fraud  is  fully  rebutted  by 
proof  that  a  full  and  adequate  consideration 
has  been  paid  for  the  property  in  question. 
Giving  credit  on  an  existing  bona  fide  in- 
debtedness is  such  full  and  adequate  con- 
sideration." The  appellant  contends  that 
the  latter  part  of  this  Instruction  explanatory 
of  the  statute  la  erroneous.  It  Is  perhaps 
sufficient  to  say  that  tbe  charge  Is  fully  In 
accord  with  the  decision  of  this  court  upon 
the  form»  appeal  in  thto  case  (117  Wis. 
267,  271,  94  N.  W.  S8),  and  hence  there  can 
be  no  error.  Apart  from  this  consideration, 
however,  the  Instruction  Is  correct  The 
effect  of  it  Is  simply  to  Inform  tbe  Jury  that 
the  proof  that  a  full  and  adequate  consider- 
ation was  paid  rebuts  the  presumption  ijt 
fraud  raised  by  section  2310,  In  case  of  no 
immediate  delivery  and  change  of  possession. 
Tbe  jury  were  not  told  that  fraud  was  dis- 
proved b7  proof  of  the  payment  of  a  full 
consideration,  but  simply  that  the  statutory 
presumption  was  rebutted.  Whether  fraud 
appeared  from  other  proof  was  a  question 
still  open. 

4.  The  defendant  moved  for  a  new  trial  on 
the  ground  of  misconduct  of  a  juror,  and  on 
tbe  ground  of  newly  discovered  evidence,  and 
error  is  claimed  because  the  motion  was  over- 
ruled. We  cannot  consider  this  assignment 
because  tibe  affidavits  are  not  Incorporated 
in  the  bill  of  exceptions,  nor  are  they  attach- 


ed thereto,  nor  described  In  tmj  mf  by 
which  they  can  be  Identified. 

Certain  Instractlons  were  asked  for  by  tbe 
defendant  and  refused,  but  as  no  exceptions 
were  preserved  to  tbrae  rulings  we  cannot 
consider  them. 

Judgment  affirmed. 

8IBBECKEU,  J.,  took  no  part 


MIAMI  COUNTY  NAT.  BANK  v.  GOLD- 

BEBG. 

(Supreme  Court  of  Wisconsin.  Dec.  12,  1005.) 
JunoHiNT— Referbnos— New  TBiAi/-iMoTioir 

rOB  JUDOUENT. 

Rev.  St  189S,  S  2867,  provides  that  if  th« 
prevailing  party  in  a  case  tried  before  a  ref- 
eree shall  fall  to  cause  the  referee'v  rqiort  to 
be  filed  and  move  tor  judgmoit  thereoo  within 
a  year  from  tbe  date  of  the  repert,  the  action 
shall  be  dismissed  or  a  new  trial  be  ordered  on 
motion  of  tbe  adverse  party,  etc.  Htid,  that 
Buch  section  was  mandatory,  and  that  the  court, 
on  an  application  for  a  new  trial  th^eunder, 
had  no  discretion  to  permit  defendant  in  whose 
favor  the  referee's  report  had  been  filed,  to  move 
for  jndgment  thereon  under  section  2831.  au- 
tboruing  the  court  in  its  discretion,  to  en- 
large the  time  within  which  any  proceeding 
in  an  action  may  be  taken  ensept  the  taking  of 
an  appeal,  after  plaintiff's  motion  for  a  new 
trial  had  been  filed. 

Appeal  from  Clrcxiit  Court  Outagamie 
County;  John  Goodland,  Judge. 

Ac.tlon  by  the  Miami  County  National 
Bank  against  Mathilda  Goldberg.  From  a 
Judgment  in  favor  of  defendant  from  an 
order  denying  plalntlfTs  motion  for  a  new 
trial,  and  from  an  order  granting  defend- 
ant's motion  for  leave  to  move  for  judgment 
plalnticr  appeals.  Reversed. 

Pierce  &  Lehr  and  Irving  P.  Lord,  for 
appellant  Ereutzer,  Bird  &  Roeenberry,  for 
respondent 

WIXSLOW.  J.  The  plaintiff  bank  sued  to 
recover  the  amount  of  on  allied  overdraft 
made  by  one  L.  D.  Goldberg,  claiming  that 
the  defendant  had  by  written  contract  agreed 
or  guarantied  to  pay  such  overdraft  The 
defendant  denied  the  validity  of  the  supposed 
contract  or  guaranty,  and  pleaded  other  de- 
fenses. Tbe  action  was  referred  for  trial, 
and  the  referee  filed  his  report  August  2S. 
1903,  in  which  he  found  that  the  defendant 
was  not  liable  and  was  entitled  to  judgment 
of  dismissal  of  the  complaint  No  motion 
was  made  by  the  defendant  for  judgment 
on  tbe  report,  and  in  December,  1904.  the 
plaintiff  moved  to  vacate  tbe  report  and  for 
a  new  trial  of  the  action  upon  an  afBdavit 
showing  the  fact  of  defendant's  failure  to 
move  for  judgment  and  the  further  fact 
that  three  terms  of  court  bad  elapsed  since 
the  date  of  the  report  Thit  motion  was 
opposed  by  the  defendant  and  a  counter 
motion  made  asking  that  her  default  be  set 
aside,  and  that  she  be  allowed  to  move  for 
judgment  upon  the  report  based  upon  affi- 
davits tending  to  show  that  the  n^lect  was 
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ezcnaable.  Botb  motloiu  ware  heard  at 
the  Mme  tlm^  and  the  cotirt  denied  plain- 
tiff's motion  for  a  new  trial  and  granted 
the  defendant  leave  to  more  for  Judgment 
tvon  the  refCTee's  r^xfft,  and  upon  such 
a.  motion  being  Bobsequently  made  confirmed 
the  rc^iort  of  the  referee  and  entered  Judg- 
ment tbweon  dismlsBtng  the  complaint  The 
plaintiff  appealed  fnan  the  order  denying  Iti 
motion  for  a  new  trial,  also  from  the  order 
granting  defendant's  niotlon  tor  leave  to  move 
for  Judgment,  and  from  the  Judgment  Itself. 

The  plaintiff's  motion  was  based  upon  sec- 
tion 2867,  Bev.  St  1898,  which  prorides  that 
if  In  any  case  heard  and  decided  by  a  referee 
"the  preTalllDg  party  shall  fall  to  cause  the 
referee's  report  to  be  filed,  and  move  for  Judg- 
ment tbereon  wttbln  one  year  from  the  date 
of  said  report  the  action  shall  be  dismissed  or 
a  new  trial  ordered  on  motion  of  the  adverse 
par^;  provided,  such  motion  shall  not  be 
be  made  until  at  least  two  terms  of  court 
shall  have  been  beld  subsequent  to  the  date 
of  such  report"  The  facts  shown  npon  the 
motion  brought  the  case  precisely  within  the 
terms  of  this  section,  but  the  court  refused  to 
grant  a  new  trial,  and  on  the  contrary  re- 
lieved the  defendant  from  her  default  ^od 
rendered  judgment  for  her  upon  the  report, 
notwithstanding  the  specific  command  of  the 
statute^ 

It  is  attempted  to  Justify  this  action  of  ttie 
court  on  the  ground  that  the  case  comes  with- 
in section  2831,  Rev.  St  1898,  which  provides 
that  the  time  within  which  any  proceeding  In 
an  action,  except  the  taking  of  an  appeal,  may 
before  Its  expiration  be  enlarged,  and  that 
"except  as  aforesaid  and  as  otherwise  special- 
ly prescribed  by  law,  the  court  or  a  Judge 
may  also  on  motion  and  good  cause  shown.  In 
discretion  and  upon  such  terms  as  may  be 
Just,  allow  any  such  proceeding  to  be  taken 
after  the  time  limited  by  or  In  pursuance  of 
the  statute  or  by  any  order  of  court  has  ex- 
pired." ,  The  only  question  which  we  find  It 
necessary  to  consider  Is  whether  the  case 
comes  within  the  provisions  of  this  last- 
named  section.  The  section  Is  remedial  in  its 
nature,  and  should  of  course  be  given  such 
reasonable  liberality  of  construction  as  will 
give  It  due  effect  in  the  accomplishment  of  the 
purpose  for  which  It  was  framed.  Where  a 
statute  or  order  of  court  simply  limits  the 
time  within  which  an  act  Is  to  be  done,  there 
are  few  cases  to  which  it  does  not  apply  ex- 
cept the  case  of  the  taking  of  an  appeal.  But 
in  the  present  case  the  statute  which  •pre- 
scribes the  time  within  which  Judgment  most 
be  moved  for  upon  the  report  of  a  referee 
(section  2867.  supra)  goes  further,  and  pro- 
vides that  In  case  the  motion  be  not  made 
within  the  time  limited  the  court  shall  dis- 
miss the  action  or  order  a  new  trial.  Here  Is 
something  more  than  the  Umltli^  of  time 
within  which  an  act  Is  to  be  dooe ;  here  is  a 
qiedflc  command  framed  in  no  discretionary 
terms  but  using  the  word  "shall,"  which  is  al- 
wajm  mandatory.  It  is  difficult  to  see  how  a 
lOSN.W^—Oa 


court  can  be  Jnatlflad  In  refusing  to  ob^  this 
command.  It  la  tme  that  the  provision  Is 
drastic  In  Its  nature,  but  It  is  ve^  evident 
that  it  wias  intended  to  be  drastic.  The  evils 
and  probability  of  long  delays,  espedally  In 
actions  tried  before  a  referee*  were  evidently 
In  the  mind  of  the  Legtalaturi^  and  the  effort 
was  made  to  prev^t  such  delays  by  the  affix- 
ing of  a  aevere  penalty  which  should  always 
follow  when  properly  invoked  by  the  defeated 
par^.  Section  3072,  Rev.  St  1898,  which  re- 
quires a  plaintiff  whose  Judgment  has  been 
reversed  In  this  court  to  pay  the  costs  and 
bring  the  action  to  trial  In  the  trial  court 
within  a  year  nttec  the  reversal,  unless  con- 
tinued for  cause,  and  provides  that  If  he  fail 
to  do  BO  the  complaint  shall  be  dismissed.  Is 
quite  similar  In  its  terms  to  section  2867. 
This  statute  has  been  twfore  this  court  sev- 
eral times,  and,  while  It  has  been  held  that  a 
party  might  lose  bis  rights  under  It  by  waiver, 
It  has  been  uniformly  held  that  unless  there 
has  been  such  waiver,  the  statute  Is  manda- 
tory, and  the  court  can  do  but  one  thing,  and 
that  is  to  dismiss  the  case.  "The  statute 
must  be  obeyed."  Chrlstianson  v.  Pioneer 
Furniture  Co.,  101  Wis.  843,  77  N.  W.  174, 
917 ;  State  ex  rel.  v.  Johnson,  106  Wis.  90,  80 
N.  W.  1104. 

It  seems  impossible  to  draw  any  substantial 
distluctlon  between  sections  2867  and  3072 
in  this  respect  If  one  Is  mandatory  the 
other  must  be  equally  so.  If  it  be  manda- 
tory, and  the  court  Is  compelled  to  dismiss 
when  the  required  facts  exist  It  Is  clear 
that  the  court  cannot  enlarge  the  time  under 
section  2831,  because  the  case  is  one  which  Is 
"otherwise  specially  prescribed  by  law." 

The  Judgment  and  orders  appealed  from 
are  reversed,  and  the  action  remanded,  with 
directions  to  grant  the  plalntUTs  motion  for 
a  new  trial  of  the  action. 


BRIBBB  et  al.  v.  SBABLS  et  al. 
(Supreme  Court  of  Wisconsin.  Dec.  12,  1905.) 

1.  Trial— Findings— Sufficiency. 

Under  Rev.  St.  1888.  (  2863,  requirmg  the 
trial  court  to  state  specifically  the  facts  found 
by  It  a  finding  of  the  nlBtencfi  <MC  a  partnership 
agreement  is  sufficieot  If  it  meets  the  test  for 
pleading  a  partnership  prescribed  by  section 
4197,  whicti  permits  a  partnership  to  M  pleaded 
in  general  tenos. 

2.  PABTNEBaHiF— What  Conshtuteb— Shab- 
iNO  Pbofits  and  Losses. 

Where  cranberry  producers  agfreed  in  form- 
ing an  association  for  the  sale  of  their  product, 
to  bear  the  current  mnning  expenses  in  a  ratio 
corresponding  to  their  respective  interests  in 
the  association,  r^ardless  of  the  extent  to 
which  the^  might  actually  use  the  union  In 
selling  their  berries,  and  to  share  profits  in  the 
agreed  ratio  of  tbeir  respective  Interests,  there 
was  such  a  commnnlty  of  Interest  In  profits 
and  losses  as  to  constltote  the  assodanMi  a 
partnership. 

3.  Same, 

It  is  not  essential  to  a  partnership  agree- 
ment tliat  it  shall  cMitemplate  that  the  prof- 
its stiall  be  liquidated  In  the  form  of  money  oc 
property  for  division  In  the  ratio  of  Uis  In- 
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terests  of  die  respectiTe  members,  but  It  is 
sufficient  if  the  ultimate  result  of  tbo  btuincM 
operations  of  the  association  eontemplatw  a 
commani^  of  profits  Ht  of  losses. 

[Ed.  Nota. — ^For  cases  In  point,  see  ToL  38, 
Gent.  Dig.  Fartnershlp,  H 

4.  FACTOBa  —  Who  axm  Factobs  —  FBim 
Gbowebs'  Associations. 

Where  cranberry  producers,  in  forming  an 
association  to  market  their  product,  agreed  that 
each  member  of  the  association  should  maintain 
control  of  his  own  crop  or  sell  all  or  a  iwrt  of  it 
himself,  or  permit  the  union  to  bgII  all  or  a 
part  of  it,  and  that  the  association  in  handling 
the  crop  of  any  member  should  sell  the  berries 
by  sample  or  otherwise  at  a  pries  satisfactory 
to  the  member,  who  should  receive  the  net  price, 
the  association,  in  selling  the  crops  of  its  mem- 
bers, acted  sabstantially  as  a  factor  who  sells 
in  his  own  name  and  collects  the  proceeds  at 
the  risk  of  the  consignor,  although  the  agree- 
ment further  contemplated  that  in  handling  the 
crop  of  any  member  the  association  should 
take  the  title  thereto. 

5.  8aub— Dkalikos  BnwxEH  Faotob  and 

Pbincipax,. 

Where  cranberry  producers,  In  forming  an 
association  to  market  their  itroduct,  agreed  In 
effect  that  the  association  should  act  as  a  factor 
in  handling  the  crop  of  any  member,  and  that 
the  member  should  receive  the  net  price  rea- 
lised from  his  crop,  the  difference  in  price  rea- 
lised by  the  association  for  the  crop  of  any 
member  after  taking  account  of  all  cartage, 
freight  charges,  brokerage,  etc,  and  the  amount 
credited  to  sncb  member  at  the  time  of  the  ship- 
ment of  berries  by  him  to  the  association,  should 
be  chained  back  to  him,  and  should  not  be 
treated  as  losses  to  be  borne  by  all  the  members 
of  the  association  In  proporti<Hi  to  tiielr  re- 
spective interests. 

0.  Pbincipal  and  Aqbht— LiABiLinra  or 

AOBRT— MlBTAEX. 

The  secretary  of  a  producers*  association, 
who  served  gratuitously,  was  not  liable  for  a 
mere  mistake  in  paying  money  for  the  benefit 
of  certain  members  of  the  asBOciation,  which, 
upon  a  proper  accounting  and  construction  of 
the  association  agreement,  should  have  been 
otherwise  applied. 

7.  CoaTft— DiscBEnoN  of  Ooitbt. 

The  award  of  costs  Is  within  the  sonnd 
discretion  of  the  trial  conrt. 

[Ed.  Note.— For  eases  in  point,  see  toI.  18, 
Cent  Dig.  Costs,  H  20-20.] 

8.  Partsibship — Accounting — Gobtb. 

Members  of  a  producers'  association  who 
were  compelled,  by  the  opposition  of  other  mem- 
bers, to  invoke  Judicial  assistance  to  obtain  a 
settlement  of  the  assodation  business  and  to 
establish  the  n stare  of  the  association  agree- 
ment, were  entitled  to  costs  and  an  allowance 
for  attorney's  fees. 

[Ed.  Note. — For  cases  In  point,  see  toI.  88, 
Cent  Dig.  Partnership,  820.1 

Appeal  from  Circuit  Court;  Wood  Oonutr; 
James  O.  Nelll,  Judge. 

Action  by  Charles  Briere  and  others  against 
Jacob  Searlfl  and  othos.  From  the  Jndgm^ 
rendered,  both  parties  appeal.  Rewsed. 

Action  for  an  accoiintiE«.  The  plalntlfhi' 
claim  was  this:  They  as  one  party,  the  de- 
fendant Gaynor-BIackstone  Cranberry  Com- 
pany as  anotber,  and  defoidants  Searts  as 
Searla  Bros,  as  a  third,  all  being  producers 
of  cranberries  In  1899,  In  aid  of  the  economic- 
al marketing  at  their  berry  crops  formed 
an  association  nnder  the  name  of  the  Cran- 
berry Orowers  Union  to  act  as  a  sales  agent 


for  its  membors.  Defendant  Taylor  was 
chosen  as  secretary  and  plaintiff  Charles 
Briers  was  chosen  as  president  of  the  asso- 
ciation, each  to  perform  the  work  appnvni- 
ate  to  bis  position  wltiiout  compensation. 
Jacob  Searls  was  anpl<^ed  at  a  per  diem  of 
12.00^  pw  day  to  solicit  orders,  it  being  un- 
derstood and  agreed  tbat  all  tbe  business 
sbonld  be  done  In  the  name  <tf  tiie  union. 
For  Incidental  openses  sncb  as  stationery, 
labels  to  be  placed  jam  barrelB  ot  bories, 
cbaigea  and  expenses  In  shli^dng  out  samples 
of  boTles,  and  chai^  fbr  obtaining  com- 
merdal  reports  as  to  customers,  it  was  agreed 
that  each  party  should  otmtribnte  In  tlw 
proportion  which  the  berries  iwoduced  by  him 
bore  to  the  amooiU:  produced  by  all  parties 
to  the  union.  Bach  member  paid  in  money 
for  an  expense  fund  according  to  such  ratla 
It  was  further  a^ved  that  each  member 
should  furnish  the  union  a  sample  of  bis  prod- 
uct and  fix  his  selling  price  therefor,  and  that 
upon  an  order  being  taken  for  cranberries  by 
sample  It  shonld  be  filled  from  the  partlcnisr 
product  represented  by  such  sample,  and  that 
the  proceeds  when  received  by  the  ani<m 
should  be  paid  over  to  the  person  fllllng  the 
order.  Each  membw  reserred  tlie  right  to 
sell  any  or  all  of  his  own  product  Operating 
under  such  agreonent  the  union  sold  of  plsin- 
tifts'  berries  848  barrels  for  ¥4,617.10; 
$3,484.20,  of  which  was  collected  by  tbe  union. 
Tbe  expenses  of  the  association  were  91,640. 
Plaintiffs'  proportion  with  f  14.40,  of  qpedal 
expenses  Incurred  In  their  behalf,  less  $100; 
paid  by  them  into  ttie  expoise  fond  was 
$302.07.  The  net  amount  collected  from  sales 
of  plaintiffs'  berries  was  $3,101.29,  of  which 
they  have  only  received  $2,109.71,  leaving  a 
balance  dne  them  of  $091J!6.  Such  balance 
was  paid  by  Taylor  to  himself  and  other 
members  of  the  assodation  as  money  belong- 
ing to  than. 

The  claim  of  defaidants  Jacob  Searls  and 
Andrew  8«irls  was  substantially  the  same 
as  that  of  tbe  plaintiffs*  except  they  denied 
having  received  any  money  belonging  to  plain- 
tiffs. They  claimed  In  respect  to  the  bnd- 
ness  of  the  association  done  for  than,  that 
the  union  handled  1,007  barrels  of  their 
berries,  selling  the  same  for  $S,764.1S,  ail  of 
which  sum  was  collected  except  $801.64;  tbat 
their  proportion  of  the  expenses,  less  tbe 
amonnt  paid  by  than  Into  the  expense  fond, 
was  $^1.28;  that  th^  received  ftom  the 
nnloD  $3,066.98,  leaving  a  balance  due  of 
$484.14,  whldi  remained  In  tbe  hands  of  the 
defendant  Taylor  aa  secretary. 

The  claim  of  the  atbet  defendants  was 
this:  The  three  parties  alleged  to  have  made 
a  mere  aasodatltm  to  act  as  a  selling  agent  in 
fact  formed  a  co-partna«hip  under  the  name 
of  tbe  Cranberry  Growers  Union  for  the 
purpose  of  buying  and  selling  cranbm'ies. 
A  secretary  and  president  were  appointed  to 
perform  services  without  compensation,  and 
a  solicits  was  employed  to  take  orders  tar 
the  sale  of  cranberries  at  a  par  dlan  of  $2.30; 
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as  claimed  by  plaintiffs,  and  In  addition  to 
the  employment  of  Jacob  Searia  aa  sncb  a 
solicitor  Andrew  Searls  was  also  employed. 
By  the  partnership  agreement  It  was  stipu- 
lated that  the  profits  and  losses  of  the  busl-  j 
u&a  ^ould  be  shared  by  each  member  In 
the  proportion  which  the  amount  of  berries 
prodnced  by  him  bore  to  the  total  amount 
produced  by  all  the  members  of  the  union 
in  the  year  1899.  It  was  further  agreed  that 
each  member  might  sell  bis  berries  to  the 
union  In  whole  or  In  part  or  sell  to  outside 
parties  at  his  pleasure,  the  profits  and  losses 
of  the  union  business,  however,  to  be  shared 
according  to  their  respective  Interests,  de- 
termined as  aforesaid.  The  union  pursuant 
to  the  partnership  agreement  purchased  and 
sold  berries  produced  by  its  members  and 
by  outside  parties  at  a  loss  In  the  as^egate 
of  $7JS9.21.  The  proportionate  amount  of 
such  loss  aa  to  each  member  was  as  follows: 
Oaynor-Blaclcstone  Cranberry  Co.  $2,967.34; 
plalnUffs  $2,225.50;  Searls  Bros.  Co.  $2,569.42. 
The  Searls  Bros.  Co.  received  from  the  union 
$718.40,  in  excess  of  the  amount  actually 
coming  to  them.  They  owe  the  union'  that 
amount,  while  It  Is  indebted  to  Oaynor-Blacfe<- 
stone  Oo.  In  the  sum  of  $487.17,  and  the 
Briere-Pomalnvllle  Co.  in  the  sum  of  $266.09. 

The  claims  of  the  respective  parties  were 
set  ^orth  In  complaint  and  answers  by  proper 
allegations. 

The  issues  between  the  parties  were  de- 
cided by  the  trial  court,  as  follows: 

1.  August  23,  1899,  piaintifTs  as  one  con- 
cern, the  defendants  Gaynor-Bladistone  Cran- 
berry Oo.  as  another,  and  the  defendants  An- 
drew Searls  and  Jacob  Searls  as  a  third, 
were  producers  of  cranberries  In  Wood  coun- 
ty,  Wisconsin. 

2.  Between  August  28  and  August  26, 1899, 
plaintiffs  and  defendants  as  Searls  Bros.  Co., 
and  the  defendant  Gaynor-Blacbstone  Cran- 
berry Oo.  made  a  co-partnership  agreement 
under  the  name  of  the  Cranberry  Growers 
Union  for  buying  and  selling  cranberries. 
The  agreement  was  wholly  oral.  T.  A.  Tay- 
lor was  selected  as  secretary,  Charles  Briere 
as  president,  and  Charles  Briere,  Andrew 
Searls  and  T.  A.  Taylor  as  an  eixcntlTe  com- 
mittee. 

3.  It  was  agreed  that  the  expenses  of  the 
unlMi  should  be  borne  as  follows :  12  parts 
by  the  plaintiffs,  14  by  Searls  Bros.  Co.  and 
16  by  the  Gaynor-Blackstone  Cranberry  Com- 
pany. 

4.  Taylor  acted  honestly  as  secretary,  book- 
keeper and  treasurer  of  the  union  In  all  of 
Its  business  transactions,  and  with  full  knowl- 
edge of  the  members  thereof.  Defendant 
Gaynor  was  in  no  manner  connected  with 
the  union,  except  as  he  and  Taylor  represent- 
ed the  Gaynt^-Blackstone  Cranberry  Co.  In 
the  formation  tbexeot,  and  at  meetings  of  the 
association. 

5.  The  union  bought  and  sold  cranberries 
and  did  otbo:  acts  Incident  thereto  during  the 
MlUug  wtamm  ot  1889  for  a  part  of  such  sea- 


son, and  then  by  mutual  CMuait  oeaaed  dfdng 
business.  The  accounts  of  tba  aHodatlai 

have  never  be^  settled. 

6.  In  the  dealings  with  the  union  Jacob 
I  and  Andrew  Searls,  sometimes  one  and  some- 
times the  other,  represented  Searls  Bros.  Co., 
and  acted  aa  salesmen.  Plaintiff  Briere  rep- 
resented plaintiffs.  Taylor  represented  Gay- 
nor-Bladcstone  Cranberry  Co.  and  acted  as 
secretary  and  treasurer,  and  Briere,  Andrew 
Searls  and  Taylor  acted  aa  executive  com- 
mltte& 

7.  The  business  of  the  union  was  conduct- 
ed at  a  loss  of  $7,778.90. 

8.  The  union  purdiased  berries  from  its 
members  and  credited  the  purchase  accordliu;- 
ly  on  Its  books.  It  did  not  handle  the  ber- 
ries of  any  of  them  as  agent  for  the  producers, 
but  handled  the  same  as  its  own  property. 

9.  The  union  books  were  open  to  inspec- 
tion by  its  members  at  all  times,  and  no 
question  was  raised  as  to  their  correctness 
until  an  Ineffectual  attempt  at  settlemott 
occurred  in  April  1900. 

10.  There  Is  due  from  the  Cranberry  Grow- 
ers Cnltm  to  plaintiffs  $259.07.  to  the  Gaynor- 
Biac^tone  Cranberry  Co.  $482.01,  and  there 
Is  due  from  the  Searls  Bros.  Co.  $708.28,  and 
there  is  an  item  due  from  the  bank  to  the 
union  of  $37.80,  mafclnc  the  total  available 
assets  $741.08. 

11.  It  was  agreed  upon  the  trial  that  If 
It  was  decided  that  tbe  agreement  between 
the  parties  was  that  of  a  partnership  the 
losses  should  be  borne  In  the  proportion  of 
12  parts  to  tbe  plalDtlffs,  12  to  defendanta 
Searls  BrcM.  Co.,  and  16  to  defendant  Gay- 
nor-Blackstone Cranberry  Ga 

On  such  facts  the  court  held  this:  The 
Cranberry  Growers  Union  In  all  Its  business 
transactions  was  a  co-partnership  and  tbe 
accounting  should  be  made  accordingly.  The 
Gaynor-Bla<^Btone  Cranberry  Co.  Is  entitled 
to  Judgmeat  uialnst  the  defendants  Jacob 
Searls  and  Andrew  Searls  for  $444.21,  as  tbe 
sum  due  It  from  the  unl<m,  less  tbe  mooey 
in  the  Wood  County  National  Bank.  The 
plaintiffs  are  entitled  to  Judgment  against 
the  defendants  Jacob  Searls  and  Andrew 
Searls  for  $259.07,  and  the  bank  should  p^ 
Into  court  the  money  due  from  It  to  the 
union,  tbe  same  to  be  thereupon  tamed  over 
to  the  Oaynor-Blackstone  Cranberry  Oa  In 
part  satisfaction  of  tbe  sum  found  due  It. 
Defendants  Gaynor  and  Taylor  should  be 
dismissed  trom  the  action  without  costs. 

Jndgmmt  in  accordance  with  anch  con- 
cluslmu  waa  wd^ed  wlttiout  costs  to  either 
party.  Judgment  waa  thereupon ,  entved 
accordingly.  Plalntlfb  and  defimdants  Jacob 
Searls  and  Andrew  Searia  s^arately  ap> 
pealed. 

Goggins  ft  Brazeau,  for  plaintiffs  Charles 
Briere  and  others.  H.  Wipperman,  for  de- 
fendants Jacob  Searls  and  others.  B.  H. 
Vaughan,  for  defendanta  T.  A.  Taylw  and 
others. 
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MABSHALL,  J.  (after  Btatlng  tHe  facts). 
Tbe  main  contentlou  of  appellants'  counsel 
la  that  tlie  finding  as  to  tlie  membera  of  Uie 
nnlm  bavlng  ma^  a  partnerahlp  and  no 
other  agreement  and  that  all  business  trana- 
actad  as  regards  handling  berries  produced 
by  membosi  as  well  as  r^ards  handling  out- 
idde  berries,  was  within  the  scope  of  such 
agreement,  la  contrary  to  the  clear  preponder^ 
ance  of  tbe  erldence.  We  shall  not  encum- 
ber this  opinion  by  refa-rlng  In  detail  to  the 
evidence  on  that  question.  It  la  bellered 
that  careful  study  requisite  to  a  tboroogh 
understanding  of  and  su<A  appredatlw  of 
the  weight  that  should  be  given  to  the  eri- 
dence,  direct  and  circumstantlalt  as  one  can 
reasonably  acquire  circumstanced  as  tbe 
members  of  an  appellate  tribunal  necessarUr 
are,  has  been  devoted  thereto. 

We  are  unable  to  reach  the  conclusion  that 
the  dedslcm  of  the  trial  court  Is  barren  of 
any  flndlng  of  fact  on  tbe  Issue  as  to  wbetb- 
ar  there  was  or  was  not  a  partnership  agree- 
ment, precluding  a  decision  ou  the  mattor 
here  as  an  original  question.  While  flnd- 
Inga  of  fact  should  respond  In  detail  to  all 
pleaded  facta  in  issue  essential  to  the  cause 
of  action  or  defena^  they  need  not  necessarily 
be  any  broader  or  more  specific  than  a  special 
Terdlct  or  a  good  pleading  Is  required  to  be. 
An  allegation  In  general  tmns  as  to  a  part- 
nership agreemoit  Is  suflldent  ta  tender  the 
matter  as  an  issue  to  the  adverse  party,  a 
denial  of  It  by  answer,  supported  by  affidavit^ 
aa  prescribed  by  section  4197,  Bev.  St  1S9S, 
Is  a  sufficient  acceptance  of  tbe  tender,  and 
the  decision  of  the  matter  under  Section 
2863,  requiring  the  trial  court  to  state  specif- 
ically In  tbe  decision  tbe  facta  found  by  him, 
need  not  go  into  particulars  to  any  greater 
extent  than  would  satisfy,  aa  before  Indicat- 
ed, the  test  of  a  good  pleading.  Uere  evi- 
dMitlary  facts  need  not  be  stated  separate 
from  the  conclusion  of  facto  baaed  thereon, 
and  80  far  as  th^  m^ht  be  pleaded  accord- 
ing to  their  legal  effect,  as  regards-  a  chal- 
lenge for  insufflclency,  they  may  be  ao  stated 
in  the  finding,  though  the  better  practice  by 
far  is  to  avoid  tbe  latter,  since  It  is  liable 
to  lead  to  confusion  between  conclnslona  of 
fact  and  OHKluslons  of  law,  whldk  should  be 
avoided. 

We  are  unable  to  agree  with  appellants* 
ooonsel  that  the  flndlng  as  to  a  partnership 
agreement  having  been  made  is  In  every  re- 
spect contrary  to  the  clear  preponderance  of 
the  evidence.  There  aeema  to  be  conalderable 
proof,  all  or  nearly  all  of  a  circumstantial 
natnre,  though  quite  persuaslTeg  that  as  re- 
gards CTCrything  reasonably  germane  to  find- 
ing a  maAet  for  the  berries  produced  by  the 
members  of  the  union  to  tbe  best  ad- 
vantage to  than  respectively,  tbe  agreement 
was  characterized  by  all  tbe  essential  fea- 
turea  of  a  co-partnership  contract 

It  wae  not  contemplated  that  tbe  expenses 
of  tbe  union  aa  regards  the  per  diem  com- 
pensation for  solicitors  or  tbe  outlay  for 


stetlonery.  postage,  labels  to  be  tfaced  on 
barrels,  charges  in  aqidlng  out  aamplea  of 
berries,  and  expense  of  obtaining  informatlnt 
as  regarda  tbe  financial  responsibility  of  pro* 
posed  purchasers  tea  berries,  and  almllar  ex- 
penses were  to  be  charged  up  to  the  members 
of  the  union  otherwise  than  In  a  ratio  cor- 
responding to  their  reqtectlve  intbresta  In 
the  union,  r^ardlesa  of  the  extent  to  wlildi 
th^  might  actually  use  tJie  union  agency  in 
tbe  selling  of  their  berries.  Each  member 
agreed  to  pay  his  stipulated  proportion  of 
these  expenses  r^ardle*  s  of  whether  it  han- 
dled the  whole  or  only  a  amall  proportion  ct 
his  crop.  The  profite  which  It  waa  contem- 
plated the  union  would  make^  it  was  sup- 
posed, as  it  aeema,  would  neceasarlly  go  to 
the  membera  in  tbe  agreed  ratio  of  their  re- 
spective interests,  because  the  only  anticipa- 
tory luroflte  were  such  aa  would  accrue  to 
them  through  that  iwomotion  of  auch  inter- 
ests, which  cmicert  of  action  in  mai&eting 
the  berries  and  maintenance  of  prices  would 
pnAably  afford.  So  far  as  tlK  value  of 
those  ben^te  in  tlie  aggregate  were  in  excesa 
of  expenaes,  would  neceaaarily  be  a  gain,  and 
BO  tar  as  tbe  balance  was  tbe  other  way 
there  would  be  a  loss.  In  that  there  was  all 
the  community  of  interest  in  profite  and  losses 
essential  to  a  partnerablp  agreemoit  Bird 
V.  Morrison.  12  Wis.  188;  HUler  v.  Price,  20 
Wis.  117;  Spauldlng  v.  Stubbinga,  86  Wis. 
256.  66  N.  W.  409.  It  Is  not  easential  to  a 
partnership  agreemoit  that  It  shall  contem- 
plate that  the  profite  accruing  to  the  business 
shall  be  liquidated  in  the  form  of  mon^  or 
property  in  possession  tor  division  in  tbe  ratio 
ot  tbe  Intereste  of  the  members  respectively. 
If  tbe  ultimate  result  contemplated  of  the 
business  operations  of  the  association  ac- 
cording to  the  agreement  was  a  community 
of  profits,  in  case  of  there  being  any,  and  of 
losses  If  any  should  accrue,  the  agreement 
was  of  a  partnership  character. 

Whether  the  partnership  agreement  con- 
templated the  buying  and  marketing  of  ber- 
ries, as  the  court  found,  so  far  as  the  finding 
relates  to  outelde  berries  to  the  extent  rea- 
sonably necessary  to  prevent  them  from  be- 
ing offered  to  the  trade  to  the  prejudlee'of 
tbe  common  Intereste  of  the  members  of  the 
union,  is  by  no  means  free  from  difficulty.  It 
would  seem  that  tbe  handling  of  outelde 
berries  to  that  extent  waa  probably  included 
in  the  scope  of  tbe  union  agreement  from  tbe 
very  nature  of  it,  especially  In  the  light  of 
the  way  the  business  was  done  without  defi- 
nite protest  by  any  one.  Tbe  trial  court  was 
evidently  left  to  determine  such  scope  almost 
wholly  from  Inference.  Tbe  efforte  made  to 
tiAve  the  witnesses  give  the  language  used 
by  the  Interested  parties  when  the  agreement 
was  made  resulted  in  utter  failure,  at  least 
except  as  to  one  feature  to  be  hereafter  dis- 
cussed. There  was  evidence  to  the  ^ect 
that  nothing  was  said  at  the  time  tlie  asso- 
ciation agreement  was  made  about  buying 
outside  berries,  but  whetii«r  the  authority  to 
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do  BO  Id  tiie  event  of  It  seeming  to  be  neces- 
sary to  protect  the  common  Interests  might 
be  Inferred  from  wbat  was  said  as  regards 
marketing  berries  belonj^ng  to  members,  the 
record  Is  substantially  silent  because  what 
was  said  neither  counsel  on  either  side  nor 
the  court  was  able  to  elucidate  from  any 
witness.  The  moat  that  appears  Is  testimony 
to  the  effect  that  there  was  an  understanding 
that  the  buying  of  outside  berries  for  the 
protection  of  the  common  Interest  was  to  be 
a  part  of  the  nnlon  bnslne^,  and  testimony 
to  the  effect  that  there  was  no  such  understand- 
ing. As  to  the  manner  of  conducting  the 
business  the  president  of  the  association  testi- 
fied that  on  one  or  more  occasions  he  pro- 
tested against  buying  outside  berries,  yet  he 
fairly  admitted  that  be  participated  In  some 
of  the  purchase  transactions  In  a  way  In- 
consistent with  his  having  an  understanding 
that  Bucb  business  was  not  within  the  asso- 
ciation agreement  Further,  It  does  not  ap- 
pear that  the  ground  of  the  protest  was  that 
the  marketing  of  berries  produced  by  mem- 
bers  of  the  union  was  the  sole  object  of  the 
assodatloQ  contract  It  may  reasonably  be 
inferred  from  the  language  of  the  protest,  as 
testified  to,  that  It  was  put  upon  the  ground 
that  as  a  member  of  the  managing  committee 
the  objector  regarded  the  buying  of  outside 
l>errles  as  nnadvlsable.  Thougti,  as  Indicat- 
ed, there  la  evidence  that  she  witness  par- 
ticipated in  some  of  the  purchase  transac- 
tions, he  endeavored  to  explain  It  and  In  one 
riew  of  the  matter  denied  It  but  evidently 
neither  his  denial  or  explanation  was  satis- 
factory to  the  trial  court  Another  witness 
who  testified  In  respect  to  the  matter,  appel- 
lant Andrew  Searls,  gave  evidence  fatly  as 
unsatisfactory  as  that  of  the  president  He 
said  he  objected  to  the  purchase  of  outside 
berries,  but  he  failed  to  si^est  In  making 
bis  protest  that  such  business  was  outside 
of  tbe  nnlon  agreement  For  aught  that 
appears,  it  was  made  merely  upon  the  ground 
that  be,  as  a  member  of  the  managing  com- 
mittee, was  not  In  favor  of  such  purchases. 
In  his  case,  the  same  as  that  of  Brlere,  there 
Is  evidence  fairly  tending  to  show  that  he  to 
some  extent  participated  In  outside  purchases, 
as  a  member  of  the  executive  committee. 
Taylor,  the  other  member  of  such  committee, 
and  tbe  only  other  witness  who  gave  any  tes- 
timony in  the  matter  worthy  of  consider- 
ation, testified  that  the  outside  purchases  were 
made  In  the  regular  course  of  tbe  union  busi- 
ness, and  that  as  he  remembered  It  some  one 
of  the  members  of  the  union  was  consulted 
on  each  occasion.  Taking  the  evidence  as  a 
whole,  It  was  far  from  t>elng  satisfactory. 
There  Is  very  little  that  la  definite  either 
upon  one  side  of  the  controvorey  or  tbe  other. 
There  Is  some  tending  to  ahow,  as  It  seems, 
that  there  waa  either  an  understendlng  at 
the  start  or  that  one  was  arrived  at  In  the 
course  of  the  union  business  to  handle  some 
lots  of  outside  berries  merely  to  protect  the 
eomsKMt  Interest.  That  waa  a  very  natural 


and  probable  feature  of  the  partnership 
agreement  In  the  ultimate,  we  are  unable 
to  reach  the  conclusion  that  the  decision  of 
the  trial  court  on  this  branch  of  tbe  case  Is 
against  the  clear  preponderance  of  tbe  evi- 
dence. 

In  support  of  the  finding  that  the  union 
agreement  contemplated  that  the  union 
should  become  the  owner  of  the  berries  pro- 
duced by  Its  members  as  fast  as  taken  from 
their  stock  for  tbe  purpose  of  supplying  the 
trade,  we  are  unable  to  find  any  satisfactory 
evidence  whatever.  As  we  view  the  record 
the  evidence  is  all  the  other  way.  It  seems 
to  be  established  beyond  all  reasonable  con- 
troversy, that  in  handling  such  berries  It 
waa  definitely  agreed  that  the  union  should 
act  In  the  character  of  a  factor;  that  It 
should  take  the  title  thereto  not  as  owner  but 
as  trustee  for  sale:  that  each  order  for  ber- 
ries was  to  be  filled  out  of  the  particular 
stock  represented  by  the  sample  by  which  tbe 
order  was  taken  at  the  option  of  tbe  owner 
of  such  stock ;  that  the  sale,  though  made  in 
the  name  of  the  union,  was  to  be  for  the  per- 
son furnishing  the  berries,  the  net  proceeds 
to  be  rendered  to  him,  and  he  to  bear  all 
losses  there  might  be  In  the  transaction; 
tbe  bnslnesa  to  be  conducted  In  every  re- 
spect the  same  as  between  a  commission  mer- 
chant and  lUs  consignor.  The  witnesses  on 
both  Bides,  In  substantial  harmony,  ao  tes- 
tified in  respect  to  the  matter. 

It  seems  that  the  learned  trial  court  gave 
controlling  slgnlflcance  to  the  fact  that  the 
union  agreement  seemed  clearly  to  contem- 
plate that  In  handling  tbe  berries  the  union 
should  take  tbe  tltie  thereto.  In  our  view, 
that  has  no  significance  whatever  In  face  of 
the  positive  evidence  that  each  member  was 
to  retain  control  of  his  crop  of  berries  and 
sell  all  or  a  part  of  them  himself,  or  permit 
tbe  union  to  sell  all  or  a  part  of  them  as  he 
saw  lit  and  that  to  the  extent  which  the 
union  handled  the  crop  of  any  member  It 
should  do  BO  by  selling  such  berries  by 
sample  or  otherwise  at  a  price  satisfactory 
to  such  member,  who  should  receive  the  net 
price  thereof.  That  feature  of  the  agree- 
ment with  the  one  that  the  union  was  to 
handle  the  berries  of  Its  members,  so  far  as 
it  handled  them  at  all,  in  form  aa  owner,  as 
regards  tbe  parties,  shows  conclusively  that 
tbe  union  was  to  act  In  the  manner  sub- 
stantially as  a  factor  who  takes  title  to 
property  for  sale  In  his  own  name  and  col- 
lects the  proceeds;  but  at  the  risk  of  the  con- 
signor, so  far  as  tbe  «)nslgnment  agreement, 
express  or  implied,  Is  not  violated.  Bearda- 
ley  V.  Schmidt,  ia|  Wis.  406.  98  N.  W.  28S, 
102  Am.  St  Rep.  9dl. 

Oomplaint  is  made  becanae  In  the  account- 
ing freight,  cartage  brokerage,  shrinkage, 
and  tbe  difference  between  the  net  price  to 
the  union  from  customers  fOr  berrlea  sold 
for  membera,  and  the  price  of  the  borrles  as 
credited  to  members  were  treated  as  loaaes  to 
tw  borne  by  all  membera  according  to  tiielr 
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respectlTe  Interests.  Sufficient  has  been  said 
to  iDdlcate  that  Buch  method  of  accounting 
was  wrong.  The  dUference  between  the  net 
amount  to  the  union,  after  taking  account 
of  all  cartage,  ftelght  charges,  brokerage^ 
shrinkage,  and  other  deductions,  which  any 
particular  shipment  of  berries  out  of  the 
stock  of  a  member  yielded  and  the  amount 
credited  to  such  member  at  the  time  of  the 
shipment  shoold  hare  beoi  charged  bade 
to  him. 

Further  complaint  Is  made  because  the 
court  dismissed  the  action  as  to  defendants 
Gaynor  and  Taylor.  No  serious  complaint 
seems  to  be  made  as  to  the  former.  The  rec- 
ord does  not  disclose  that  either  of  the  parties 
took  any  of  the  money  whtch  came  into 
the  possession  of  the  union  for  their  own 
benefit  The  most  that  is  shown  is  that  Tay- 
lor by  mere  mistake  as  to  the  nature  of  the 
union  agreement  paid  money  received  by 
him  as  secretary  for  the  benefit  of  one  or  two 
members,  which  upon  a  proper  accounting 
would  have  been  differently  directed.  No 
question  seems  to  have  been  raised  tliat  the 
members  receiving  excess  payments  are  not 
abundantly  able  to  make  the  proper  refund. 
Taylor  was  not  the  agent  of  any  member 
In  any  transaction,— he  was  a  mere  employ^ 
of  the  nnlon  serving  gratoitonsly.  The  union 
was  the  agent  for  Its  members.  Under  those 
circumstances  we  are  unable  to  see  any  rea- 
son In  taw  or  equity  for  holding  Taylor  liable 
for  his  mere  mistakes,  which  members  of  the 
union  wlio  received  the  benefit  are  abundant- 
ly able  to  remedy.  Obviously,  Taylor  could 
not  properly  be  brought  into  and  charged  in 
this  lltlgatl<»i  with  improperly  distributing 
money,  except  on  the  ground  that  be  was 
liable  to  the  union  as  having  violated  the 
trust  relation  between  him  and  It  to  the  lat- 
ter's  Injury.  An  agent  Is  never  liable  to  bis 
principal  for  a  mere  mistake  In  the  perform* 
ance  of  a  duty  within  the  general  scope  of 
his  authority.  That  is  all  that  occurred  in 
this  case.  The  whole  matter  by  common  con- 
sent was  left  to  Taylor  to  distribute  the 
money  received  for  berries  according  to  the 
rights  of  parties,  as  he  understood  them,  and 
without  compensatloQ  for  his  services.  He 
determined  the  relative  rights  of  members 
honestly,  but  wrongly,  yet  without  negligence, 
BO  far  as  appears.  The  court  found  that 
he  acted  in  the  most  perfect  good  faith,  and 
we  are  unable  to  discover  anything  In  the  rec- 
ord casting  doubt  on  the  correctness  of  that 
finding.  An  agent  who  performs  gratultlotis 
services  and  la  not  permitted  to  do  so  because 
of  his  holding  tilmselC  out  to  be  particularly 
skilled  in  the  matter,  lB.<Hily  liable  for  the 
fair  exercise  of  Buch  capAity  as  be  possesses. 
Mechem  on  Agency,  i  499.  Many  authorities^ 
state  the  rule  still  stronger  and  to  the  effect 
that  In  a  case  of  gratuitous  agency  not  im- 
plying any  peculiar  knowledge  or  skill,  the 
ttgent  Is  only  liable  for  loss  happening  through 
his  gross  neglect  or  willful  and  malicious 
fraud.   Am.  &  Bng.  Ency.  of  Iaw  (2d  Ed.) 


voL  1,  p.  1070.  An  examination  of  the  an* 
tborltles,  however,  upon  which  the  text  re- 
ferred to  is  grounded.  Indicates  tliat  the  term 
gross  negligence  Is  not  used  in  the  aeaae  In 
whtch  It  is  understood  here,  but  rather  In  the 
sense  of  Inexcusable  failure, — mere  inadTUt- 
ence, — ^to  exercise  the  care  which  the  particu- 
lar person  Is  accustomed  to  exercise  In  the 
same  and  similar  cases  of  his  own.  Tracy  v. 
Wood.  8  Mason  (U.  S.)  132,  Fed.  Caa.  No. 
14,130;  Persch  t.  Quiggle.  57  Pa.  247;  Eddy 
T.  Uvingston,  35  Mo.  4S7,  88  Am.  Dec  122. 

Error  is  assigned  because  costs  were  not 
awarded  to  the  plaintiffs.  That  was  a  matter 
within  the  sound  dlscretltm  of  the  trial  court. 
If  the  result  reached  below  had  been  the  same 
as  that  now  arrived  at  most  likely  a  different 
determination  would  have  been  made  of  the 
question  of  costs.  As  the  case  now  stands, 
plaintiffs  were  not  only  compelled  to  lnv<Ae 
judicial  assistance  to  obtain  a  settlement  of 
the  union  business,  but  to  estebllsh  contrary 
to  the  vigorous  opposition  of  respond^ts  the 
nature  of  the  union  agreement  It  seems 
that  they  . are  fairly  entitled  to  some  consider- 
ation In  the  matter  of  costs.  They  should  be 
allowed  In  the  final  disposition  of  the  cause 
In  the  trial  court  their  dlsbursemente  and 
taxable  costs,  and  attorneys'  fees  not  exceed- 
ing 925.00. 

The  general  result  of  the  foregoing  is  this : 
The  union  agreement  Included  a  partnership 
feature  and  an  agency  feature  of  the  sort  be- 
tween a  factor  and  his  consignee  aa  well. 
The  former  included  the  business  of  finding 
customers  for  berries  produced  by  members, 
BO  far  as  they  desired  that  to  be  done,  and 
the  handling  of  outside  berries,  so  far  as 
that  seemed  necessary  for  the  protection  of 
the  conuQoo  Interest  which  It  is  held  covers 
the  instance  where  business  of  that  nature 
was  transacted.  The  agency  feature  covers 
the  transactions  of  sfalpplog  berries  out  of 
stocks  belonging  to  members.  In  form  as  own- 
er and  collecting  and  accounting  for  the  pro- 
ceeds to  each  member  for  the  net  amount  re- 
ceived for  berries  sold  for  him.  The  rela- 
tions between  the  nnlon  and  a  member,  as 
regards  the  selling  by  the  former  of  berries 
belonging  to  the  latter,  was  similar  to  that 
between  a  factor  and  his  consignor.  In  the 
accounting  the  expenses  such  as  the  per  diem 
compensation  of  solicitors  for  customers  for 
berries,  the  expenses  of  postege,  stationery 
and  labels,  and  charges  for  sending  samples 
and  the  outlay  for  obtelnlng  InformatiMi  as 
to  the  responsibility  of  proposed  purchasers, 
and  any  other  similar  expenses,  should  be 
regarded  as  partnership  outlays,  to  be  char- 
ged to  the  members  In  accordance  with  the 
ratio  agreed  upon,  as  stated  In  the  findings. 
The  contributions  made  by  members  to  the 
expense  fund  should  be  properly  credited. 
All  expenses  of  handling  outside  berries  and 
all  loeses  Incurred  In  such  business  sboold  be 
charged  In  the  proper  proportions  to  the 
members  respectively.  The  berries  furnished 
by  any  member  Bboold  be  credited  to  him  at 
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the  price  he  turned  the  same  over  to  the 
union  as  galas  agent  for,  and  be  should  be 
charged  with  the  difference  between  that 
amount  and  the  net  sum  wblch  the  union 
actually  collected  tor  the  property,  in  case  of 
there  being  a  difference,  and  In  case  of  there 
being  an  excess  the  same  should  be  treated  as 
parthershlp  assets.  Each  member  should  al- 
so, of  course,  be  charged  with  the  payments 
made  to  him. 

The  cause  is  reversed  on  both  appeals,  and 
remanded  with  directions  to  state  the  account 
between  the  parties  to  the  litigation  In  ac- 
cordance wim  this  opinion,  and  to  render 
judgment  accordingly,  with  costs  In  favor  of 
plaintiffs  to  the  extent  of  their  disbursements, 
and  taxable  attorneys*  fees  not  exceeding 
925.00. 


FIRST  NAT.  BANK  OP  WAUSAU  T. 
KROMER  et  al. 
(Supraae  Court  of  Wisconsin.  Dec  12,  1906.) 

1.  FBOOKSS— AMBHDiaifT  OT  BmTBIl— SUV- 
ICE  BT  PstVAXE  PXBBOll. 

ThoDgh  service  of  summons  Is  made  by  a 
private  persoa,  he  may  amend  ikis  return. 

2.  Same— NoncK  to  AnvBBSB  Pastt. 

Where  a  jadgni«nt  has  l»eMi  strit^en  from 
the  record  on  the  grosnd  that  the  retnro  of 
service  of  Bummons  was  insafficieot,  plaintiff 
may  withdraw  the  papers  from  the  files  and 
amend  the  Tetnm  without  notice  to  the  de- 
fendant 

Note. — For  cases  In  point,  aee  voL  40, 
Cent  Dig.  Process,  S  243.] 

8.  JuDQircirT— EmsT— JnaiBDicnon. 

Though  default  judgment,  entered  before 
the  clerk,  has  been  vacated  as  void  because 
proof  of  service  of  summons  was  insufficient, 
and  a  second  judgment,  entered  on  new  and 
good  proof  of  BervTce  being  made,  has  been  set 
aside  on  the  ground  of  want  of  jurisdiction  of 
the  clerk,  the  court  has  jurisdiction,  on  ap- 
plication to  it  and  on  being  satisfied  by  com- 
petent proof  that  the  service  was  made  as  stated 
in  the  return,  to  enter  judgment  for  plaintiff. 

Appeal  from  Circuit  Court,  Outagamie 
County;  John  Ooodland,  Judge. 

Action  by  the  First  National  Bank  of  Wao- 
sau  against  George  Kromer  and  others. 
From  an  adverse  order,  plaintiff  appeala 
Reversed. 

Appeal  from  the  circuit  court  for  Outa- 
gamie county.  Judgment  was  entered  In 
plaintiff's  favor  by  default  before  the  clerk 
December  6,  1899.  The  action  was  on  con- 
tract for  the  recovery  of  money.  All  condl- 
ttona  precedent  to  the  entry  of  such  judgment 
were  satisfied,  save  and  except  the  filing  of 
proper  proof  of  service  of  the  summons  on 
the  defendants.  The  proof  filed  was  made 
by  a  person  not  an  officer,  and  was  fatal- 
ly defective.  Defendants  appeared  special- 
ly for  the  purpose  only  of  setting  aside 
the  judgment  as  void.  Pursuant  to  defend- 
ants' motion  in  that  regard  October  17,  1903, 
the  court  vacated  the  judgment  October  8, 
1903,  a  new  proof  of  service,  good  In  form,  by 
the  V'enon  who  made  the  previous  defective 
proof  wu  filed  with  the  clwk  of  the  tdrcnlt 


court,  and  thereupon  on  application  of  the 
plaintiff  he  re-entered  judgment  Octot>er  17, 
1903,  the  second  judgment  was  vacated  U[>on 
the  ground  that  the  clerk  had  no  jurisdiction 
to  enter  the  same.  Thereafter  application 
was  made  to  the  circuit  court  for  judgment 
At  first  the  court  regarded  the  only  question 
for  consideration  to  be  whether  the  service 
was  actually  made  upon  the  defendant  or  not 
The  matter  in  that  regard  was  referred  to  a 
referee  to  take  proof  and  report  the  same 
with  findings.  The  r«iult  of  the  proceedings 
before  the  referee  was  a  finding  that  service 
was  made  upon  defendant,  as  Indicated  in  the 
second  affidavit  of  service.  A  motion  was 
thereupon  made  to  confirm  such  finding  and 
for  judgment  by  default,  which  motion  was 
denied  upon  the  ground  that  by  reason  of  the 
order  of  October  17,  1003,  vacating  the  first 
judgment  the  court  had  no  further  jurisdic- 
tion in  the  premises. 

From  the  order  accordingly  entered  this 
appeal  was  taken. 

Krentzer,  Bird  &  Rosenberry,  for  appellant 
O.  H.  Dawaon,  Henry  D.  Ryian,  and  J.  B. 
Lehr,  for  respondents. 

MARSHALL,  J.  <after  stating  the  facts). 
The  question  h^e  for  solution  is  this:  The 
trial  court  having  vacated  a  judgment  ottered 
before  ita  clerk  under  section  2881,  Rev.  St 
1888,  as  void  because  the  proof  of  service  of 
the  snnunoDS  upon  the  defendants,  purporting 
to  have  been  made  by  a  person  oliiar  than  an 
officer,  was  Insufficient;  and  such  person 
having  made  a  new  proof  of  service,  good  In 
form,  upon  which  a  second  judgment  was  en- 
tered before  such  clerk,  which  upon  a  contest 
before  the  court  as  to  whether  there  was  such 
service  in  fact  and  as  to  whether  there  was 
such  swice,  the  previous  wder  of  the  conrt 
did  not  prevent  its  proceeding  further,  was  set 
aside  upon  the  ground  that  the  clerk  was 
without  jurisdiction  In  the  matter, — bad 
such  court  authority, — ^apon  application  to  It 
for  judgment,  and  upon  being  satisfied  by 
competent  proof  that  service  of  the  summons 
was  actually  made  upon  the  defendants  as 
stated  In  the  return, — ^to  enter  judgment  In 
plalntUfs  favor,  there  beta^  no  other  objec- 
tions thereto  than  such  as  went  either  to  the 
fact  of  service,  or  validity  of  the  proof  there- 
of, or  the  jurisdiction  of  the  court  In  the 
premises. 

No  question  la  raised  as  to  the  validity  of 
the  return  of  service  as  finally  made,  except 
that  It  was  not  competent  for  one  not  an  of- 
ficer to  amend  his  return.  -No  reason  Is  su^est- 
ed  why  It  should  bie  beld  that  the  power  to 
amend  a  return  of  service  Is  different  as  to  an 
officer  than  one  not  an  officer,  except  that 
counsel  has  been  unable  to  find  any  authority 
in  the  written  law,  or  otherwise,  permitting 
such  an  amendment  by  the  latter.  Counsel's 
labor  was  evidently  just  as  unfruitful  as  re- 
gards finding  authority  that  the  power  of 
amendment  In  such  cases  la  limited  to  offlcors. 
It  would  seem  that  the  statute  wUcta  antbor- 
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Izes  a  private  person  In  lieu  of  an  officer  to 
Berre  the  summons  and  prescribes  the  essen- 
tials of  the  retom,  by  necessary  Implication 
glTes  such  person  authority  to  amend  such  re- 
turn to  thesame  extent  asan  officer  mightun- 
der  the  same  circumstances.  In  the  absence 
of  express  authority  against  that  view  we 
should  be  Inclined  to  so  hold.  The  dearth  of 
authority  to  the  contrary  suggests  that  no 
court  has  considered  there  was  serious  doubt 
about  the  matter,  rather  than  that  the  power 
of  amendment  does  not  exist  since  the  rea- 
sons therefor  are  rather  ^ater  In  case  of  m 
private  person  than  of  an  officer. 

In  Hall  V.  Graham,  49  Wis.  553,  6  N.  W. 
943,  It  was  Inferentlally  held  In  harmony 
with  the  views  here  expressed.  The  Judg- 
ment there  was  reversed  because  entered  by 
the  clerk  without  a  proper  return  of  service 
of  the  summons  upon  the  defendant  having 
been  filed.  The  service  was  claimed  to  have 
been  made  by  one  not  an  officer.  After  the 
appeal  was  taken  the  trial  court  permitted 
the  return  to  be  amended,  which  was  snp- 
plementarily  certified  to  this  court  The 
judgment,  however,  was  reversed  upon  the 
ground  that  It  was  too  late  to  make  the 
amendment  after  the  appeal  was  perfected. 

The  further  suggestion  Is  made  that  In 
any  event  It  was  not  proper  to  amend  the 
return  without  leave  of  court  granted  upon 
notice  to  the  adverse  party,  since  the  person 
claimed  to  have  made  the  service  had  parted 
with  the  papers  and  they  had  become  incor- 
porated into  the  files  of  the  court  By  reason 
of  the  conclusion  we  have  reached  upon  the 
main  point  that  might  be  passed  without  no- 
tice, but  since  It  Is  presented  for  decision 
and  is  an  imi>ortant  practice  matter  it  Is 
thought  best  to  decide  It  The  general  rule 
doubtless  Is  that  while  the  papers  are  In  the 
possession  of  the  person  who  made  the  serv- 
ice, Or  his  return  Is  in  his  possession,  he  can 
amend  the  latter  In  accordance  with  the  facta 
On  his  own  motion,  or  at  the  request  of  the 
party  Interested,  but  that  after  the  papers 
bave  been  filed  It  cannot  be  amended  except 
ui>on  leave  of  court  and  the  better  practice 
Is  only  upon  leave  granted  after  opportunity 
for  the  adverse  party  to  be  heard,  although 
failure  In  respect  to  the  latter  feature  would 
not  constitute  prejudicial  error.  Ency.  P.  & 
P.,  vol.  18,  p.  954.  However,  where  the  re- 
turn filed  has  been  held  Insufficient  to  show 
Jurisdiction  over  the  defendant,  and  the  judg- 
ment rendered  on  the  defective  proof  has 
been  stricken  from  the  records,  no  reason  Is 
perceived  why  the  plaintiff  cannot  withdraw 
the  papers  from  the  files  for  the  purpose  of 
making  a  new  service,  or  making  the  proper 
proof  of  the  original  service,  If  the  facts  will 
permit  of  the  latter. 

What  has  been  said  leaves  the  main  ques- 
tion Involved  in  the  proposition  stated  at  the 
opening  of  the  opinion  to  be  decided.  There 
was  proof  of  service,  as  Indicated,  good  In 
form,  presented  to  the  court  on  the  applica- 
tion for  Judgment  The  adverse  party  had 


ample  opportunity  to  be  heard.  The  person 
who  made  the  service  was  competent  to 
make  the  new  proof.  If  the  facts  warranted  It 
The  controversy  as  to  the  fact  of  service 
was  duly  adjudicated  In  favor  of  appellant 
Nothing  stood  In  the  way  of  granting  the 
application  for  judgment  untesti  the  orders 
of  the  court  vacating  the  previous  judgments 
did.  The  learned  Judge's  Idea  that  such  oe?- 
ders,  or  one  of  tbeiii,  left  his  court  without 
jurisdiction  to  review  any  matter  Involved 
and  decided  In  the  prior  proceedings  is  er- 
roneous. A  trial  court  under  our  system,  so 
long  as  a  case  before  It  has  not  been  closed  by 
a  final  judgment  or  If  closed  the  time  has  not 
elapsed  within  which  such  court  still  has  con- 
trol thereof,  may,  upon  a  proper  application 
thereof,  correct  errors  of  Its  own  commission. 
That  has  long  been  well  settled.  Hackett  v. 
Carter,  38  Wis.  894;  Watson  v.  Appleton,  62 
Wis.  269,  22  N.  W.  475;  Schoenleber  v.  Burk- 
hardt  94  Wis.  575,  69  N.  W.  843;  Caatle 
Madison,  113  Wis.  846,  89  N.  W.  166;  Madden 
V.  Kinney,  116  Wis.  561,  93  N.  W.  535;  Hart 
v.  Godkin,  122  Wis.  646,  100  N.  W.  1057. 
Such  power  of  trial  courts  to  review  their 
own  proceedings  and  correct  their  own  errors 
is  a  very  Important  feature  of  oar  system. 
A  full  appreciation  of  such  power,  a  careful 
study  of  all  situations  where  the  exercise  of 
It  might  be  proper,  and  prompt  action  to 
correct  Imperfections  which  such  study  dis- 
closes with  reasonable  certainty,  will  pro- 
mote the  speedy,  economical  and  correct  vin- 
dication of  rights  in  controversy.  Of  course, 
the  trial  court  Iiaving  once  Judicially  closed 
a  matter,  after  giving  such  thought  thereto 
that  from  the  standpoint  of  the  Judge  a  re- 
consideration would  not  be  liable  to  resnlt 
differently,  Is  well  warranted  In  refusing  to 
go  over  the  matter  a  second  time,  though  be 
still  has  full  control  of  the  litigation,  bnt 
the  doctrine  of  res  adjudicate  has  no  applica- 
tion to  such  a  situation. 

If  the  learned  court  in  disposing  of  this 
case  had  understood  the  scope  of  its  authori- 
ty, as  before  Indicated,  the  application  for 
judgment  would,  doubtless,  have  been  grant- 
ed. Proof  of  Jurisdiction  to  enter  the  Judg- 
ment applied  for  was  perfect  The  service 
of  the  summons  gave  such  jurisdiction. 
Pro<*f  of  that  service  established  the  fact 
of  Jurisdiction  and  entitled  appellant  as  a 
matter  of  right  to  the  action  Invoked. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded with  directions  to  render  judgment 
in  favor  of  the  plaintiff  In  accordance  with 
Its  appUcatton. 


WINCHBL  V.  GOODYEAR. 

(Supreme  Court  of  WIscodbId,  Nov.  14,  190S. 
Concurring  Opinion,  Dec.  12,  190S.) 

1.  MaOTES  ANO  SBBVAIfT—lNJlTXT  TO  SERVANT 

— PBOxniATB  Causb. 

Where  an  employs  of  a  sawmill  was  injared 
by  coming  in  contact  with  a  saw,  whlcl),  tqr  da- 
fendant's  negligence,  had  been  left  iitnimeiently. 
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guarded,  the  neffUceue*  vu  tb«  proiimite  caosa 
of  the  injurr.  altboiwli  pUintUTs  contMt  with 
the  saw  was  the  result  of  his  aocideDtalir  sUp- 

ging  and  falliog;  there  being  no  negligence  oh 
is  part,  and  the  accident  being  one  wUdl  de> 
fendant  ehoald  have  anticipated. 

[Ed.  Note. — For  cases  in  point,  see  toL  84, 
Cent.  Dig.  Master  and  Servajit.  9  229.] 

2.  SaU— DAHGXU  to  be  AimOIPAIBD. 

PlaintifF,  while  employed  in  defendant's 
sawmill,  was  injured  by  accidentally  Blippin{C 
•nd  falling  on  a  table  bed,  thereby  coming  in 
contact  with  a  saw.  The  table  bed,  which  had 
been  ctnutmeted  to  corar  the  saw  when  not  in 
use  and  to  prevent  contact  with  It,  had  been 
negligently  left  unsupported,  bo  that,  if  any 
weight  was  thrown  upon  it,  it  would  become 
depressed,  and  thereby  cause  the  saw  to  project 
through  a  slit  and  bs  exposed  sbove  Its  surface. 
It  appeared  that  defendant  was  informed  of 
the  relative  positions  of  the  table  and  the  saw, 
that  the  adjoining  decking  was  wet  and  strewn 
with  bark  and  wood  and  was  used  as  a  passage- 
way 1^  the  onployte  In  going  to  and  from  their 
places  of  labor,  that  the  table  bed  was  designed 
as  a  cover  for  the  saw,  and  that  persona  were 
liable  to  come  In  contact  with  it  passing  along 
the  defying.  Held,  that  the  ibcidents  ot  the 
auseidmt  were  such  as  should  have  been  foreseen 
and  anticipated. 

8.  Tbiai^Requmbt  fob  Inbteuctiohb  Ai- 

BEADT  Given. 

There  la  no  error  in  refusing  an  instruction 
asked  on  a  point  which  is  fully  and  correctly 
covered  by  instructions  given. 

[Ed.  Mote.— For  cases  In  point,  see  toL  46, 
Cent.  Dig.  Trial,  »  6B1-609.] 

Appeal  ttom  Circuit  Court,  Monroe  Coun- 
ty; J.  J.  Fruit,  Judge. 

Action  by  Orison  Wlnchel  against  0.  A- 
Goodyear,  doing  business  under  the  name 
and  style  of  G.  A.  Goodyear  Lumber  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

TlilB  action  wu  Inrought  tor  the  recoTery 
of  damaces  for  Injurlea  Bostalned  by  plain- 
tiff  on  February  9,  1901,  while  employed  in 
defendant's  aawmlU  In  the  city  of  Tomah. 
Defendant's  mill,  at  the  time  of  the  accident, 
-was  equipped  with  two  band  saws  for  saw- 
ivfC  timber,  ^ese  aaws  were  located  in 
the  west  end  of  the  mlU  near  the  south- 
w-esterly  and  northwesterly  comers,  respec- 
tirely.  The  lumber  was  carried  from  these 
band  saws  on  two  lines  of  live  rollers,  one 
along  the  sooth  and  the  other  along  the  nwth 
Bide  of  the  mill,  extending  nearly  Its  entire 
length.  These  roller  lines  are  about  3  feet  wide 
and  2%  feet  high.  The  edge  of  the  top  of  the' 
south  roller  line  Is  corered  by  an  8-lnch  wide 
plank,  called  the  decking,  and  Is  faced  by  a 
plank  2  inches  thick.  The  rollers  do  not 
cover  the  10-tnch  space  thoa  made,  and  up* 
on  this  employes  walked  In  connection  with 
their  work  and  In  the  operation  of  the  mllL 
About  30  feet  east  of  the  band  saw  and  ad- 
joining the  south  edge  of  the  roller  line  a 
slasher  saw  was  located,  covered  by  a  table, 
the  frames  of  which  formed  skids  which 
extended  from  the  soutb  lire  roller  line  to  the 
edger  table.  The  table  frame  Is  on  the  level 
with  the  top  of  the  decking  on  the  roller  line; 
the  bed  of  the  table  is  a  lltUe  lower  than  the 


top  of  the  decking  and  the  table  frame. 
The  table  bed  covers  the  drcnlar  slasher 
saw,  which  runs  continuously  when  the  mill 
IB  In  operation  and  Is  hung  beneath  the 
table  bed  upon  a  movable  lev«:.  When 
wanted  for  use  the  slasher  saw  Is  raised  by 
the  lever  and  projected  above  the  table  bed 
through  a  slit  and  Is  held  there  until  it  is 
dropped  below  the  table  bed  when  no  longer  in 
use.  The  slasher  table  joins  the  north  edge 
of  the  soutb  roller  line,  and,  as  originally 
built,  this  end  of  the  table  bed  rested  on  a 
cleat  fastened  to  the  plank  forming  the  cas- 
ing of  the  decking  of  the  roller  line.  This 
table  bed  serves  to  cover  the  saw  and  pre- 
vents contact  with  It  when  the  saw  Is  drop- 
ped below  its  surface.  Part  of  the  cleat  sup- 
porting the  table  bed  had  been  sawed  away 
through  contact  with  a  new  saw  larger  than 
the  original.  A  support,  extending  from  the 
floor  to  the  under  side  of  the  table  bed,  was 
BO  placed  as  to  hold  up  the  end  of  the  table 
bed  formerly  supported  by  that  part  ot  the 
cleat  which  had  been  removed.  The  table 
bed  would  remain  in  position  though  un- 
supported at  this  point,  but  If  any  weight 
was  applied  upon  this  end  it  would  tip  and 
become  d^ressed  and  thereby  cause  the 
slasher  saw  to  project  through  the  slit  and  be 
eiposed  above  Itn  surface.  North  of  the 
slasher  table  Is  a  passageway  about  2^ 
feet  wide  leading  to  the  plaintiff's  plane  of 
work.  This  has  gates  at  each  end,  which 
served  as  skids  and  were  closed  down  when 
the  mill  was  running.  The  foreman  and  all 
the  other  aaployds  used  the  decking  along 
the  north  edge  of  the  south  roller  line  ad- 
joining this  tlaaher  table  aa  a  vaj  In  going 
to  and  from  their  places  of  work  uid  across 
the  mill.  The  decking  was  commonly  wet 
and  strewn  with  pleceB  of  bark  and  slabs. 

Plaintiff  had  been  In  dtfendanfs  employ 
for  nearly  a  month  immediately  preceding 
the  accident  He  was  21  yearn  of  age,  and 
of  limited  expo-ience  In  the  work  and 
operation  of  a  BawmlH.  His  iBrst  work  was 
tying  edging  In  the  north  side  of  the  milL 
This  did  not  requtaw  him  to  be  near,  nor  to 
pass  over,  the  machinery  in  the  south  part 
of  the  mill.  Some  days  prior  to  the  accident 
the  foreman  had  set  him  at  work  In  a  place 
east  of  the  slasher  table  and  skids,  taking 
slabs  from  the  south  roller  line  and  edgings 
from  tbe  rollers  east  of  the  edger,  pulling 
th^  onto  the  conveyor  chains  upon  the  floor 
on  which  he  stood.  In  performing  this  work 
he  used  an  Iron  hook  attached  to  a  wooden 
handle.  The  foreman  took  him  to  this  work 
over  the  decking  of  the  south  roller  line 
which  adjoined  the  slasher  table,  and  be 
thereafter  on  all  occasions  passed  over  this 
decking  In  going  to  and  from  bis  place  of 
work.  He  was  not  Informed  of  any  other 
passage,  nor  when  the  mill  was  running  was 
any  other  passage  provided  or  used  by  the 
other  employes  who  had  occasion  to  pass  to 
and  from  that  part  at  the  mill  where  he 
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worked.  Aboat  10  days  before  the  accident 
the  support  which  had  been  placed  under  the 
table  bed  Instead  of  the  cleat  became  re- 
moved. The  table  bed  was  thus  left  un- 
supported up  to  the  time  of  the  accident. 
This  defect  was  brought  to  the  attention 
and  notice  of  the  millwright,  who  had  charge 
of  such  repairs,  but  plalntifF  bad  no  knowl- 
edge of  the  defect,  nor  did  he  know  but 
that  the  table  was  properly  supported.  On 
the  day  of  the  accident,  while  the  mill  stop- 
ped running,  plalntlflT  took  his  hook  to  the 
blacksmith  shop  to  have  It  sharpened.  For 
this  purpose  he  passed  from  his  place  of 
work  over  the  decking  of  the  south  roller 
line  and  thence  to  the  shop  near  the  north 
side  of  the  mill.  Upon  bis  returning  Into 
the  building  on  his  way  to  his  place  of 
work  the  mill  started  up  before  be  ap- 
proached the  decking.  He  approached  this 
decking  near  the  west  side  of  the  slasher 
table,  stepped  with  one  foot  onto  It,  and, 
while  in  the  act  of  raising  bis  other  foot 
and  body  to  pass  along  It,  be  slipped,  lost 
bis  footing,  and  the  weight  of  bis  body  was 
brought  to  bear  upon  the  unsupported  part 
of  the  table  bed  over  tbe  slasher  saw.  The 
table  bed  tipped  and  was  d^ressed,  and  the 
saw  was  projected  above  the  surface,  bring- 
ing his  into  contact  with  tbe  saw  and 
severely  injuring  It  This  case  was  sulnnlt- 
ted  to  a  Jury  for  a  general  verdict,  and  a 
verdict  was  retomed  finding  for  tbe  plalntifT 
and  assessing  bis  damages  at  the  sum  of 
tA,80(k  Judgment  tor  this  and  for  costs 
was  entered  In  his  favor.  This  is  an  appeal 
from  such  judgment. 

Geo.  H.  Gordon  (Howard  T.  Abbott,  of 
counsel),  for  appellant  E.  C.  Hlgbee  and 
Thorwald  P.  Abel,  for  respondent 

SIEBECKER,  J.  (after  stating  the  facts.) 
The  plalntifiT  claims  that  the  defendant  was 
guilty  of  negligence  In  that  he  failed  to  keep 
tbe  table  bed  over  the  slasher  saw,  described 
in  the  foregoing  statement  of  facts,  suf- 
ficiently supported  to  make  it  reasonably  safe 
for  Its  purpose  In  the  operation  of  the  mill. 
Defendant  starts  with  tbe  assertion  that 
plaintiff  has  wholly  failed  to  make  out  bis 
case,  and  then  proceeds  to  argue  that  no 
actionable  negligence  Is  shown  because  plaln- 
tlfTs  Injuries  were  the  result  of  an  accidental 
slipping,  which  defendant  claims  occurred 
without  his  fault  and  which  he  contends  was 
the  proximate  cause  of  tbe  injuries.  The 
court  properly  submitted  the  questions  of 
defendant's  negligence  and  of  plaintiff's  con- 
tributory negligence  to  the  Jury,  and,  since 
th^  resolved  all  the  submitted  questions  In 
plalntlfTs  favor.  It  follows  that  they  found 
the  defendant  gnllty  of  the  negligence  charged 
in  the  complaint  and  tbat  plaintiff  was  free 
from  any  want  of  ordinary  care  contributing 
to  produce  the  Injury.  No  grounds  for  dis- 
turbing such  findings  have  been  pointed 
out  to  HB,  nor  do  we  perceive  any  that  would 


justify  the  holding  tbat  the  evidence  in 
the  case  does  not  support  these  oonduslons. 
These  facts  must  therefore  be  held  as  es- 
tablished by  tbe  evidence  under  tbe  verdict 
rendered  by  the  jury. 

The  question  presented  resolves  itself  to 
the  contention  that  the  alleged  n^Ugence 
was  not  tbe  proximate  cause  of  plaintiff's 
Injuries.  Tbts  is  based  upon  the  grounds: 
First  that  plalntUTs  Injuries  were  not  tbe 
natural  consequence  of  the  alleged  negligence, 
but  that,  without  tbe  fault  of  the  defendant 
they  were  tbe  result  of  his  accidentally  slip- 
ping and  falling;  and,  secondly,  that  If  de- 
fendant was  guilty  of  tbe  n^ligence  diarged. 
It  is  not  actionable  because  he  as  a  person  of 
ordinary  Intelligence  and  prudence  could  not 
under  tbe  circumstances  have  antldpated 
that  a  personal  injury  to  another  might  prob- 
ably result  from  such  n^Ugence.  The  ques- 
tion thus  presented  Is,  were  the  injuries  tbe 
natural  result  of  tbe  alleged  negligence  in 
not  providing  tbe  slasher  table  bed  with 
proper  support  and  thereby  causing  plaintiff 
to  come  in  contact  with  the  saw,  or,  were  they 
the  result  of  bis  accidental  slipping  on  tbe 
decking  of  tbe  -siler  line  before  coming  into 
contact  with  the  table  bed?  Tbe  solution  de- 
pends upon  whether  under  the  circumstances 
the  Injuries  would  have  resulted  exc^t  for 
defendant's  n^Ugence.  If  it  Is  shown  tbat 
the  resultant  Injuries  would  not  have  oc- 
curred bad  the  defendant's  negligence  not 
been  Involved  In  tbe  accident,  then  we  are 
logically  led  to  the  conclusion  tbat  tbe  negli- 
gence was  the  real  producing  cause  of  tbe 
injurious  consequences. 

Under  such  circumstances,  the  fact  that 
other  conditions  and  events,  not  the  result 
of  plaintiff's  fault  were  involved,  does  not 
relieve  tbe  negligent  defendant  from  responsi- 
bility. From  the  time  his  negligent  acta 
occur,  the  ensuing  consequences  fiow  from  and 
become  attributable  to  his  conduct  as  the 
cause  which  controlled  and  led  to  the  final 
event,  and  bis  negligence  thus  becomes  the 
efficient  cause  and  is  proximate  in  ita  char- 
acter, If  he  ought  reasonably  to  have  foreseen 
that  a  personal  Injury  might  result  there- 
from. The  other  surrounding  events.  If  with- 
in tbe  range  of  natural  occurrences,  are 
simply  conditions  within  which  tbe  defend- 
ant's negligence  operates  as  the  responsible 
producing  cause  of  the  damage  Inflicted. 
The  cases  of  Darc^  v.  Farmers'  Lnmba-  Go^ 
87  Wis.  245.  58  N.  W.  882;  Shepherd  v. 
Morton-Edgar  Lumb^  Co.,  116  W1&  S22,  92 
N.  W.  260;  and  Yess  v.  Chicago  Brass  Co. 
(Wis.)  102  N.  W.  932,  are  cases  Illustrative 
of  this  rule.  They  go  upon  the  ground  that 
plaintiff  may  recover,  notwithstanding  tbat 
other  events,  not  attributable  to  ptaintifrs 
fault,  are  Involved  In,  and  bave  contributed 
to,  tbe  accident  If  it  appears  that  tbe  Injiurlef 
would  not  bave  been  suffered  exc^t  for  the 
negligence  of  tbe  defendant  The  language 
quoted  and  employed  in  the  opinion  of  tbe 
Tess  Case,  above  cited,  stating  tiiat  the  <ir- 
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cumstancei  and  events  not  attrltratable  to 
the  plalDtUTs  fault  bnt  InTolved  In  and  con- 
tributing to  the  Injury  were  the  "Initial  and 
moving"  or  "orl^natlnK"  causes,  Is  to  be 
understood  as  meaning  the  surrounding  con- 
ditions In  which  the  n^ltgence  of  the  de- 
fendant operated  as  the  efficient  cause  of  the 
Injurious  consequences.  Appylng  this  mle 
to  the  facts  before  us,  It  Is  obvious  that  If  the 
table  bed  over  the  slasher  saw  had  been 
supported  hy  the  cleat  or  the  prop  which  bad 
held  It  In  place,  then  plaintiff  could  not  have 
come  In  contact  with  the  running  saw.  We 
think  the  Inference  from  the  evidence  is 
Justifiable  that.  If  the  table  bed  had  been 
thus  supported,  It  would  not  have  tipped 
when  plaintiff  came  In  contact  with  It,  and 
It  would  not  have  become  so  depressed  as  to 
have  exposed  the  saw.  Dreher  v.  Town  of 
^'Itchburg,  22  Wis.  675,  99  Am.  Dec.  91; 
Houfe  v.  Town  of  Fulton,  29  Wis.  296,  9 
Am.  Rep.  568;  Brown  v.  Chicago,  Milwaukee 
&  St.  Paul  Ry.  Co.,  64  Wis.  342,  11  N.  W. 
356,  911,  41  Am.  R^.  41;  Milwaukee  &  St 
Paul  Ry.  Co.  v.  Kellogg,  94  U.  S.  469.  24 
L.  Ed.  256 :  Kellogg  v.  Chicago  ft  Northwest- 
em  Ry.  Co.,  26  Wis.  223,  7  Am.  Rep.  69; 
Atkinson  v.  Goodrich  Transportation  Co.,  60 
Wis.  141,  18  N.  W.  764,  50  Am.  Rep.  352; 
Seaver  v.  Town  of  Unfon.  113  Wis.  322, 
89  N.  W.  163;  21  Am.  &  Eng.  Enc.  of  Iaw, 
p.  494,  subd.  "g." 

It  is  further  contended  that.  If  the  re- 
sulting Injuries  are  the  natural  result  of  de- 
fendant's negligence,  then  under  the  attend- 
ing circtmistances  they  could  not  reasonably 
have  been  foreseen  and  anticipated  by  a  per- 
son of  ordinary  intelligence  and  prudence,  and 
therefore  no  actionable  n^llgence  was  proven. 
Tbe  evidence  warrants  the  inference  that  de- 
fendant was  fully  informed  of  tbe  relative 
positions  of  the  roller  line,  the  table,  and  the 
slasher  saw,  that  the  decking  was  wet  and 
strewn  with  pieces  of  bark  and  wood,  that 
It  was  used  as  a  passageway  by  tbe  employ^ 
in  going  to  and  from  their  places  of  labor, 
that  the  table  bed  was  designed  as  a  covet 
for  the  revolving  slasher  saw  to  prevwit  con- 
tact with  It  whra  it  was  not  being  used  for 
cutting,  and  that  persons  were  liable  to  come 
In  contact  with  It  In  passing  along  the  deck- 
ing of  this  roller  line.  Nor  do  we  perceive 
anything  unusual  or  extraordinary  In  the 
character  of  the  events  that  brought  plaintiff 
Into  contact  with  the  table.  The  incidents 
of  the  accident  are  not  of  an  unusual  nature 
under  such  conditions  and  are  such  as  mlgbt 
have  beoi  anticipated  under  the  circum- 
stances. "It  Is  not  required  that  the  'spe- 
cific' Injury  or  'such'  an  Injury  as  Is  complain- 
ed of  was  or  ought  to  have  been  specifically 
anticipated  as  tbe  natural  and  probable  con- 
sequences of  tbe  wrongful  act  It  is  suf- 
ficient If  the  facts  and  circumstances  are  such 
that  the  consequences  attributable  to  the 
wrongful  conduct  charged  are  within  the 
field  of  reasonable  anticipation."  Morey  v. 
l^ake  Sup^ior  ft  Transfer  Railway  Co. 
(Wis.)  lOS  N.  W.  271.  and  caaea  dted. 


An  exception  is  urged  to  the  refusal  of 
the  court  to  Instruct  as  requested  on  the 
question  of  defendant's  having  provided  a 
passage-way  for  plaintiff  to  reach  his  place 
of  labor  other  than  by  going  along  the  roller 
line,  and  that  his  failure  to  use  this  passage 
was  contributory  negligence.  An  examlna- 
tlMi  of  tbe  charge  discloses  that  the  point 
was  fully  and  correctly  covered  by  tbe  In- 
atmctions  given,  and  no  error  was  commit- 
ted by  this  refusal.  The  verdict  shows  that 
the  Jury  found  that  plaintiff  was  free  from 
negligence  contributing  to  the  injorlea. 

Jadgmmt  aflbrmed. 

WINSLOW,  J.  (concurring).  I  concur  ful- 
ly in  the  result  in  this  case,  but  wish  to  add 
a  few  words  to  prevent  what  It  seems  to  me 
may  be  a  possible  misconception  of  the  effect 
not  only  of  this  decision,  but  also  of  the  deci- 
sion In  the  case  of  Yeas  v.  Chicago  Brass  Co. 
(Wis.)  102  N.  W.  932.  The  two  cases  are 
substantially  parallel  so  far  as  the  questions 
presented  in  this  court  are  coiu%med,  and 
the  misconception  which  I  fear  is  that  they 
may  be  regarded  as  holding  that  there  may 
be  in  the  l^al  sense  a  first  or  an  Initial 
cause  which  is  not  the  proximate  cause;  1. 
e.,  that  there  may  be  a  first  or  initial  cause 
setting  in  motion  a  subsequent  chain  of 
events 'resulting  finally  in  the  injury  which 
is  not  the  responsible  cause,  but  that  some 
subsequent  event  may  come  Into  the  chain 
and  become  the  proximate  or  responsible 
cause.  Tills  Idea  Is  erroneous.  I  do  not 
think  It  can  be  reasonably  gathered  from  tbe 
opinions  In  the  two  cases  named,  but  I  fear 
that  thoe  may  be  such  an  Impreaslm  pro- 
duced: 

"First  cause,"  "Initial  cause."  "efficient 
cause,"  and  "proximate  cause"  all  mean  the 
same  thing  In  the  law  of  negligence.  They 
mean  the  cause  acting  first  and  Immediately 
producing  the  Injury,  or  setting  other  causes 
in  motion,  all  constituting  a  natural  and  con- 
tinuous chain  of  events  each  having  a  close 
causal  connection  with  Its  Immediate  prede- 
cessor; the  final  event  In  the  chain  Imme- 
diately effecting  the  Injury  as  a  natural  and 
probable, result  of  the  cause  which  first  act- 
ed, and  the  person  responsible  for  the  first 
event  having  reasonable  ground  to  expect 
at  the  moment  of  his  act  or  default  that  a 
personal  Injury  to  some  person  might  proba- 
bly result  therefrom.  There  may  be  pre- 
existing conditions  or  events  without  which 
the  final  Injury  could  not  have  happened, 
such  as  the  momentary  sbying  of  a  horse  on 
a  defective  highway,  the  Inadvertent  and 
nonnegllgent  misstep  of  a  traveler  Into  a 
dangerous  excavation  close  to  the  sidewalk, 
or.  as  in  tbe  present  case  and  tbe  Yess  Case, 
tbe  nonnegllgent  misstep  or  slip  upon  the 
fioor  or  passage;  but  none  of  these  Is  to  be 
deemed  a  cause  of  the  final  injury  any  more 
than  the  mere  presence  of  the  injured  person 
on  the  scene  of  the  accld^t  They  are  not 
links,  either  initial  or  ottierwise,  in  the  legal 
chain  of  responsible  cauaatira*  and  should 
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not  be  referred  to  as  anch,  even  though  in 
ordinary  nonlegal  parlance  they  might  broad- 
ly be  termed  causes.  They  are  mere  drcum- 
stances  or  conditions  either  existing,  or  to 
be  expected  in  the  natural  order  of  things  to 
occur  at  any  time;  and,  as  they  do  not  enter 
Into  the  chain  of  responsible  causation,  they 
cannot  be  said  In  a  legal  sense  to  have  been 
"InToIved  In,"  or  to  have  "contributed  to," 
the  accident  any  more  than  any  other  pre- 
cedent fact  as  the  building  and  operation  of 
the  mill,  the  employment  of  the  plaintiff  In 
the  mill,  or  his  very  existence,  though  with- 
out these  circumstances  the  Injury  could  not 
have  happened.  So  It  does  not  seem  safe  to 
say  that  such  a  fact  may  have  been  "Involved 
in"  or  may  have  "contributed  to"  the  ac- 
cident, for  this  seems  to  imply  that  It  Is  or 
may  be  the  initial  fact  in  the  chain  of  proxi- 
mate causation  resulting  in  the  Injury,  which 
cannot  be  true,  because.  If  It  were  sndi 
initial  fact,  it  would  also  be  the  efficient 
and  proximate  cause,  and  the  defendant's 
negligence  coming  into  the  chain  of  causa- 
tion could  not  be  the  proximate  cause.  Thns, 
in  the  pres^it  case,  the  defective  condition  of 
the  saw  table  became  the  cause  which  acted 
first  within  the  rule  as  to  proximate  cause, 
and  the  misstep  of  the  plaintiff,  like  the  slip 
of  the  foot  In  the  Tess  Case,  was  a  mere 
circumstance  not  within  the  chain  of  proxi- 
mate causation,  nor  InTolTed  In  it 

MARSHALL,  3.  I  concur  In  the  (^flnlon 
of  Mr.  JuBUce  WIN8L0W. 


ARNOLD  et  al.  v.  NATIONAL  BANK  OB* 

WAUPACA. 
(Supreme  Court  of  Wisconsin.   Dec  12,  1905.) 

1.  BBOKXBS  —  COHTBACT  OF  BHPLOTmNT  — 
COHSTBUOnOII. 

Defendant,  In  response  to  a  Question  of 
plaintiffs,  who  were  real  estate  agents,  stated 
tbax  It  tiad  certain  lands  tot  sale,  and  that  It 
would  be  willinK  to  give  an  option  at  the  price 
of  f8  net  to  It  Later,  In  reply  to  another  letter, 
in  which  plaintiffs  asked  for  control  over  the 
sale  of  the  lands  for  a  definite  time,  defendant 
stated  it  might  conrider  the  transaction  as  an 
(^titni  for  fonr  monUis  from  data.  According 
to  the  custom  of  the  real  estate  trade,  authority 
to  find  a  purcliaser  at  a  net  price  to  the  seller 
is  an  agreement  to  pay  as  commiBslons  all  soma 
obtained  by  the  agent  in  excess  of  the  designated 
net  price.  Plalntiffa  and  defendant  deut  to- 
gether upcm  the  basis  of  an  authority  of  plain- 
tiffs to  find  a  customer,  and  by  the  so-called 
option  was  meant  a  promise  of  exclusive  agency, 
ifeltf,  that  the  contract  waa  one  of  employment 
of  plaintUEs  by  defendant  to  find  a  purcnaser, 
ana  not  a  contract  to  sell  real  estate  to  plain- 
tiffs. 

2.  Saw  —  ACCEFTANCK  —  PEirOBHAllCB  OV 

Work. 

The  perfonnance  of  work  by  real  estate 
agents  in  pursuance  of  an  employment  to  sell 
land,  when  at  once  broaght  home  to  the  knowl- 
edge of  their  employer,  ia  an  acceptance  of  the 
contract  of  employment. 

8.  Sahx  —  Right  to  OoiuuHuoif ■  —  Failttjue 

TO  OONSUmCATB  SaU. 

Real  estate  agents,  who.  within  the  period 
fixed  by  their  contract  of  employment,  find  a 


customer  ready,  able,  and  willing  to  pnrdiase 
the  land  at  a  price  sufficient  to  net  the  vendor 
the  sum  stipulated  tv  him,  are  oititled  to  tb» 
agreed  commission,  whether  the  sale  is  consum- 
mated or  not,  although  the  failure  to  make  the 
sale  is  due  to  the  vendor's  inability  to  make 
good  title. 

(Ed.  Not& — Vn  cases  in  point,  ses  voL  8, 
Cent  Dig.  Broketa,  |  B2l] 

4.  Banks  and  BANKina  —  Omens  —  Au- 

TBOBIXr. 

The  cashier  of  a  national  bank,  who  is  ite 
aotive  executive  officer  and  is  intrusted  with  the 
duty  of  seiUng  lands  acquired  by  the  bank  in 
satisfaction  of  debto,  ana  who  has  authority  to 
employ  a  broker  to  sell  such  lands  acts  within 
the  scope  of  his  authority  in  designating  to  the 
broker  the  lands  to  be  offered  for  sale,  and  a 
mistake  In  anch  deslgnatiiHi  is  likewise  withia 
the  scope  of  his  authority,  and  is  in  effect  the 
act  of  die  bank,  for  which  it  is  responsible. 
K.  Same  —  Powebs  or  Aaxnx  —  Reprsskrta- 
TioHS— -SlATnus  wrrHin  Aobnt's  Knowz.- 

EDOK. 

The  cashier  of  a  national  bank,  who  has  * 
actual  authority  to  employ  a  real  estate  broker 
to  find  a  customer  for  lands  belonging  to  the 
bank,  binds  the  bank  by  a  misstatement  to  the 
broker  as  to  the  identity  of  lands  owned  bj  iU 
as  the  ownersh^  of  the  lands  is  a  matter  witiiia 
the  pecDliar  knowledge  of  the  cashier  and  ot 
whicu  the  broker  is  i^orant 

Appeal  from  Circuit  Court,  Waupaca  Coun- 
ty; ChsB.  M.  Webb,  Judge 

AcUoD  by  Fred  D.  Arnold  and  otbov, 
against  the  National  Bank  of  Waupaca. 
From  a  Judgment  for  plalntlfti,  defendant 
appeals.  Affirmed. 

In  1001  and  1002  the  defendant,  a  national 
bank,  bad  certain  cut-over  lands  in  Iron 
county,  acquired  in  collection  of  indebted- 
ness, and  held  by  It  for  sale.  Of  these  lands 
there  w^  30  40*8  In  townships  42  and  43, 
in  range  2,  and  20  40's  In  townships  41,  42, 
and  43,  in  range  3.  In  1002  the  plaintiffs,  or 
rather  Grieves,  who  then  conducted  the 
same  business,  had  made  soma  efforte  to  sell 
the  lands  in  range  2,  without  ancceoa,  and  at 
about  the  same  time  was  supplied  with  a  list 
of  the  lands  In  range  3,  but  apparently  had 
given  them  no  attention.  In  November, 
1002,  the  defendant  had  in  fact  sold  the 
20  40's  in  range  2,  but  without  the  knowl- 
edge of  the  plaintiffs.  In  February,  1904, 
the  plalntiffa,  copartners  as  real  estate 
agents,  inquired  of  the  defendant  whether 
it  still  held  the  lands  In  range  2  and  would 
give  the  plaintiffs  exclusive  sale  ot  same  for 
four  months,  as  tbey  bad  a  buyer  in  slgbt, 
but  needed  a  definite  time  to  close  up  tbe 
deal.  The  defendant,  writing  by  Ite  castiler, 
replied  that  it  had  the  lands,  and,  tf  there 
was  reasonable  prospect  of  sale,  would  be 
willing  to  give  an  option  at  tbe  price  of  $3 
net  to  it,  and  In  response  to  another  letter, 
explaining  the  necessity  for  plaintiffs'  con- 
trol over  the  sale  of  the  lands  for  a  d^lnlte 
time,  on  February  24,  1004,  replied:  "You 
may  consider  this  In  the  way  of  an  cation 
for  four  months  from  this  date,  Febraary  24, 
1901,  on  our  lands  in  Iron  counly,  42  and  43. 
2  E.,  as  per  descriptions  we  smt  yon  In  «. 
former  letter.'*  It  la  fully  explained  tij- 
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the  caabler  th&t  these  letters  were  written 
under  a  mlaapprebenBion  or  ovendgbt  by 
Um,  and  upon  the  supposition  that  the  cor- 
respondence had  reference  to  the  land  In 
range  8,  wfalcti  tbe  bank  atUl  bad.  Plain- 
tlffa  commenced  efforts  to  sell,  communicat- 
ed offera  from  different  persons  at  a  leas 
price,  bnt  on  tlie  20tb  of  June,  1901.  obtainr 
ed  a  customs  ready  and  wUUng  to  pay  for 
tbe  lands  at  f8>8S0  for  tbe  814  acres  com- 
prised in  the  20  goremment  40*8  in  range  2. 
On  tbe  last  day  of  tbe  optimi  term,  to  wit. 
June  28.  1804,  plaintiff  OrieTCS  went  to 
Waupaca,  Informed  the  casblw  of  the  bank 
that  he  had  effected  sale,  and  asked  for  the 
CExecutlon  of  a  deed,  bnt  ttim  the  cimfnston 
between  the  two  rangea  became  apparent  to 
the  cashier,  and  he  explained  the  mistake  and 
stated  that  ttw  bank  did  not  own  the  lands 
in  range  2,  and  that  he  bad  Intended  In  all 
his  correspondence  reference  only  to  the 
28  40*8  In  range  8,  and  that  defendant 
conid  not  make  deed.  Whereupon  tbe  plaln- 
ttfls  procured  the  amount  necessary  to  pay 
for  the  lands  In  range  2  at  the  rate  of  $3  per 
aere^  and  tendered  It,  wltb  demand  for  a 
deed,  which  was  refused.  This  action  was 
brought  to  recover  plaintiffs'  commissions 
as  real  estate  agents,  tbe  dlffer^ce  between 
$2,443.&0,  the  price  of  the  lands  at  fS  per 
acre,  and  $3,850,  the  price  at  which  a  cus- 
toms had  been  found,  but  also  alleging  plain- 
tiffs' demand  of  a  deed  to  themselTes,  and 
defendant's  refusal,  and  that  tbe  fair  mar> 
fcet  value  of  the  lands  was  $3,850,  anfl  assert- 
ing damages  In  the  sum  of  $1,400.60.  At  the 
close  of  the  trial,  at  which  the  foregoing 
facts  appeared  substantially  without  con- 
troversy, the  court  directed  a  verdict  for  the 
plaintiffs  for  the  amount  last  named.  In  op- 
position to  a  motion  by  the  defendant  for  a 
directed  verdict  in  Its  behalf.  From  Judgment 
entered  upon  that  verdict,  the  defendant 
appeals, 

O.  L.  &  E.  U.  Browne,  for  appellant  T. 
M.  Holland  and  F.  F.  Wheeler,  for  reepond- 
ents. 

DODOB,  J.  (after  stating  tbe  facts). 
Doubtless,  if  the  transaction  between  the 
defendant  and  the  plaintiffs  was  a  contract 
by  tbe  former  to  sell  real  estate  to  the  latter, 
a  breach  arising  out  of  absence  of  title  In 
the  defendant,  as  to  which  It  was  honestly 
mistaken  at  the  time  of  making  tike  contract, 
would  result  in  liability  only  for  qpecial  dam- 
ages, probably  not  including  tbe  value  of  tbe 
bargain  which  plaintiffs  thereby  lost  Aren- 
teen  v.  Moreland.  122  Wis.  167,  99  N.  W. 
790;  But  the  complaint  la  founded  upon  the 
theory  of  a  contract  of  employment  em- 
bodying a  promise  to  pay  an  ascertainable 
amount  tor  a  specified  service^  It  alleges 
the  performance  of  that  service,  and  de- 
mands re<»very  of  tbe  promised  compensa- 
•  tlon.  The  evldoice  of  both  parties  is  to  tlie 
«aect  that  in  dealing  with  a  known  real 


estate  agent  tbe  significance  of  authority  to 
find  a  purchaser'  at  a  certain  net  price  to  the 
seller  la  understood  to  be  an  agreement  to 
pay  aa  commissions  all  sums  in  which  the 
price  which  tbe  buyer  found  la  able  and  will- 
Jug  to  pay  exceeda  tbe  net  price  nominated. 
The  evidence  la  also  opdlsputed,  being  main- 
ly docomentary,  that  ttie  plaintiffs  and  de* 
fendant  met  and  dealt  upon  the  basis  of  an 
authority  or  employment  of  tbe  plaintiffs  to 
find  a  customer,  and  tliat  the  ao^alled  option 
meant  no  more  than  a  promise  of  exclusive 
agency  during  Its  period.  This  construction 
of  tbe  transaction  bam  the  support  of  author- 
ities generally.  BJemer  v.  Bice.  88  Wis..  16. 
Se  M.  W.  400;  BUls  V.  Dunsworth,  48  111.  App. 
187.  The  Immediate  performance  of  work 
by  tbe  plaintiffs  in  pursuance  of  such  em- 
ployment, being  at  once  brought  to  the 
knowledge  of  the  defaidant  was  undoubted- 
ly an  acceptance,  and  created  mutnalltr  to 
Boch  contract  Hooker  v.  Hyde,  61  Wis. 
204,  21  N.  W.  62;  Superior  Consolidated 
Land  Co.  V.  BIckford,  S3  Wis.  220,  67  N.  W. 
45;  Peterson  v.  Chase,  IIS  Wis.  239,  91 
N.  W.  687;  Taylor  v.  Bannerman,  120  Wis. 
189.  97  N.  W.  918.  The  evidence  is  also 
undisputed  that  the  plaintiffs  did,  within  the 
four  months'  period,  find  a  customer  ready, 
able,  and  willing  to  pay  $3,850  for  the  land, 
and  communicated  that  fact  to  tiie  defendant- 
The  authorities  are  uniform  to  the  propo- 
sition that  such  act  on  the  part  of  a  real  es- 
tate agent,  employed  to  find  a  customer  at  a 
net  price  to  the  seller,  earns  tbe  agreed  com- 
mission, whether  sale  is  consummated  or  not, 
and  although  failure  to  make  sale  Is  due 
to  the  owner's  inability  to  make  good  title. 
Riemer  v.  Rice,  supra;  Donohue  v.  Padden, 
93  Wis.  20,  66  N.  W.  804;  Phelps  v.  Prusch, 
83  Cal.  62G,  23  Pac.  1111:  Fltzpatrick  v. 
Gilson,  176  Mass.  477,  57  N.  E.  1000;  Monk 
V.  Parker,  180  Mass.  246,  63  N.  B.  793.  For 
these  reasons  we  are  clear  that.  If  the  de- 
fendant bank  acted  in  tbe  various  cor- 
respondence and  transactions  had  between 
plaintiffs  and  its  cashier,  the  right  to  re- 
cover the  commissions  In  the  amount  award- 
ed by  the  judgment  was  established  without 
controversy. 

The  remaining  question,  much  debated,  is 
whether  the  bank  did  so  act  Appellant's  dis- 
cussion of  the  subject  Is  somewhat  confused 
by  bis  per^tency  In  viewing  the  transaction 
as  a  contract  to  sell  real  estate,  whereas,  as 
already  declared,  it  must  be  considered  as  a 
mere  contract  of  employment  of  an  agent  to 
find  a  customer.  We  find  no  conflict  In  the 
evidence  that  among  the  duties  and  authority 
actually  Imposed  uptrn  the  cashier  of  this 
bank,  was  that  of  taking  customary  and 
usual  steps  to  find  coatomers  for  such  lands 
aa  these  acquired  by  the  bank  in  collection  of 
Ita  credits,  speedy  sale  of  whiA  was  demand- 
ed,  both  by  the  interest  and  the  legal  duty 
of  the  corporation.  Such  aqtect  of  his  an- 
thorlly  is  testified  to  1^  ffiEBcera  and  direct- 
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on,  and  not  contradicted,,  otcept  by  ab- 
sence of  express  by-law  or  resolution  Impos- 
ing such  duty  upon  him.  No  other  officer, 
however,  had  either  duty  or  authority  to 
perform  such  acts  which  were  proper,  nay 
essential,  to  the  conduct  of  the  corporation's, 
ordinary  buslnesa  The  cashier  was  the  chief 
executive  officer,  with  no  active  superior, 
except  the  board  of  directors,  who  acted,  as 
do  many  such  boards,  only  to  direct  upon 
doubtful  questions  specifically  submitted  to 
them.  In  all  ordinary  business  the  cashier 
was  as  completely  the  corporation  as  can  well 
be  conceived.  It  is  urged,  however,  that, 
even  If  he  bad  authority  to  contract  for  as-' 
Blstance  in  selling  lands  of  the  bank,  he  cer- 
tainly had  none  to  so  contract  with  reference 
to  lands  In  which  the  corporation  had  no  In- 
terest. Let  this  be  conceded,  in  a  certain 
sense,  but  we  must  also  concede  that,  in  the 
same  sense,  the  corporation  itself  was  with- 
out power  to  deal  in  reference  to  such  lands. 
Wtiatever  a  corporation  can  do  at  all,  right- 
fully or  wrongfully,  it  can  authorize  an  agent 
to  do,  for  it  can  only  act  through  some  agency, 
whether  that  agency  be  a  mere  clerical  em- 
ploye or  of  any  higher  grade  up  to  the  board 
of  directors,  or  even  the  stockholders'  meet- 
ing. It  Is  essential  to  the  community  that 
those  dealing  with  business  corporntlons 
should  be  able  to  hold  them  to  the  same  civil 
responsibility  tor  their  acts  as  Individuals 
would  be  held  for  similar  ones.  If,  through 
negligence,  fraud,  or  mistake,  a  corporation 
causes  Injury  to  another,  it  must  respond  as 
must  an  Individual.  Since  It  can  be  negli- 
gent, fraudulent,  or  mistaken  only  through 
some  agent,  and  since  intentional  authoriza- 
tion to  an  agent  to  make  mistake  or  state 
falsehood  Is  hardly  conceivable,  the  safety 
of  business  Intercourse  can  only  be  protected 
by  holding  that,  when  a  certain  business  or 
transaction  Is  delegated  to  an  agent,  he  be- 
comes the  corporation  in  conducting  tliat 
business,  and  If  be  makes  mistakes,  is  negli- 
gent or  commits  fraud  In  so  conducting  it, 
the  mistake,  negligence,  or  fraud  are  com- 
mitted by  the  corporation.  For  such  rea- 
sons the  rule  Is  even  more  important  with 
the  airent  of  a  corporation  than  of  an  indi- 
vidual, that  what  he  does,  within  the  scope 
of  the  business  intrusted  to  him,  his  princi- 
pal does,  wltbln  the  eye  of  the  law,  however 
unauthorized  or  even  forbidden.  This,  on 
the  principle  that  he  wbo  places  It  within 
the  power  of  an  agent  to  injure  innocent 
third  persons  should  l>e  held  to  responsibility 
for  abuse  of  that  power,  rather  than  the  in- 
nocent stranger.  The  rule  needs  no  citation 
In  Its  support  beyond  our  own  decisions,  but 
a  few  from  other  Jurisdictions  Illustrate  Its 
application.  Barteau  v.  "West,  23  Wis.  416, 
421;  Wilson  v.  Noona,  27  Wis.  598;  Bass  v. 
C.  &  N.  Ry.  Co..  86  Wis.  450,  462,  17  Am.  Rep. 
496;  Gauo  v.  The  O.  &  N.  Ry.  Co.,  60  Wis.  12, 
15,  17  N.  W.  15;  McKlnnon  v.  Vollmar,  76 
Wis.  52,  43  N.  W.  800,  6  U  R.  A.  121.  17  Am. 
St  Rep.  178;  Gnnther  r.  Ullrich,  82  Wis. 


222,  62  N.  W.  88,  83  Am.  St  Rep.  82;  Burke 
V.  The  M.  L.  S.  &  W.  By.  Oo^  88  "Wis.  410,  58 
N.  W.  692;  Bergman  T.  Hendrlcfeson,  106  Wis. 
484,  82  N.  W.  804,  80  Am.  St  Rep.  47;  Hat- 
teson  V.  Bice,  116  Wis.  328,  92  N.  W.  1100; 
Sharp  T.  City  of  New  Yorkt  40  Barb.  256; 
Adams  T.  Oole,  1  Daly,  147;  F.  ft  U.  Bank  t. 
B.  A  D.  Bank,  16  N.  T.  126.  69  Am.  Dec.  678; 
New  York,  etc.,  By.  Co.  T.  Schuyler,  84  N.  T. 
80,  68;  Purcell  t.  Jayoox,  59  N.  T.  288;  War- 
ren T.  Dennett  (aty  Ct  N.  Y.)  89  N.  Y.  Snpp. 
880;  Bdwards  v.  Thomas,  66  Mo.  468;  Schram 
T.  StroQSe  CTec  OIv.  App.)  28  S.  W.  262;  Gria- 
wold  T.  O^bie^  1^  Pa.  853,  17  Atl.  673,  12 
Am.  3t  Bep.  878;  Wheelor  &  WUaon  iitg. 
Co.  V.  Boyce,  86  Kan.  860,  .18  Pac.  609,  B9 
Am.  Rep.  671;  Bvansville,  etc.,  Ry.  Co.  v. 
McKee,  90  Ind.  519,  50  Am.  Rep.  102;  Plan- 
ters', etc.,  Co.  V.  Bank.  78  Oa.  574,  3  S.  E. 
827;  Western  Mln.  Go.  T.  Toole^  2  Arte  «t, 
11  Paa  119. 

It  Is  entirely  clear,  as  already  stated,  that 
if  an  individual  employs  an  agent  to  find  a 
customer  for  certain  lands,  he  becomes  liable 
for  the  agreed  compensation,  whether  he  owns 
them  or  not,  although  he  may  have  acted  on 
the  mistaken  supposition  that  he  has  title. 
He  impliedly  represents  that  he  does  own 
them.  When  a  business  Is  conducted  by  a 
corporation,  safety  and  Justice  require  that  it 
be  held  to  the  same  responsibility  as  an  in- 
dividual for  the  detail  acts  involved.  It 
must  be  possible  for  it  to  mislead  by  its  mis- 
takes or  misrepresentations,  such  as  might 
occur  were  an  individual  conducting  similar 
business  for  himself.  Hence,  when  an  agent 
is  clothed  with  the  power  of  the  corporation 
to  conduct  a  certain  business,  he  is  also 
clothed  with  the  power  on  behalf  of  the 
principal  to  make  mistakes  or  representa- 
tions as  might  an  Individual  in  the  ordinary 
course  of  such  a 'business.  Necessarily  an 
agent  to  hire  services  to  be  performed  upon 
any  property  must,  In  the  course  of  such 
duty,  designate  the  thing  to  be  worked  up- 
on. Such  designation  Is  in  the  coarse  and 
Bcope  of  his  agency,  and  a  false  or  erroneous 
designation  must  be.  Agency  to  represent 
the  truth  necessarily  involves  power  to  mis- 
state, for  the  making  of  some  statement  is 
within  the  scope  of  the  delegated  business, 
and  responsibility  for  the  right  or  wrong  use 
of  that  power  must  rest  upon  the  prindpat. 
Illustrative  cases' are  cited  above.  Anthority 
to  cause  arrests  of  trespassers  or  debtors  has 
been  held  to  Include  selection  and  designa- 
tion of  the  persons.  Hence  mistake  in  ar- 
resting a  nontrespasser,  or  one  who  has  paid 
his  debt,  was  held  within  the  scope  of  the 
employment,  and  to  render  principal  liable 
to  the  injured  party.  Still  more  obviously 
would  result  liability  to  an  attorney 
ployed  by  the  agent  to  instltnte  the  arrest 
proceedings.  Many  other  IHustraUons  from 
decided  cases  might  be  indicated,  but  are 
not  necessary,  to  induce  us  to  the  conclnslon 
that  the  cashier,  being  antborlnd  to  onploy 
a  real  estate  axent  was,  of  cotme,  antborlaed 
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to  designate  tbe  lands  to  be  offered  for  sale, 
and  a  mistake  in  ancti  designation  was  with- 
in tbe  coarse  and  ^cope  ot  the  basbieBa. 
Hence  his  acts  In  that  reapect  bound  the  de- 
fendant. 

Another  genraa)  mle  In  the  law  of  agency 
supports  the  same  conclusion.  "Where  the 
authority  of  the  agent  depends  on  some  fact 
ontslde  the  terms  of  his  power,  and  which, 
from  its  nature,  rests  particularly  within  his 
knon-ledge,  the  principal  Is  bound  by  the  rep- 
reeentatloD  of  the  agent,  although  false  as  j 
to  the  existence  of  such  fact"  The  exercise 
of  the  authority  itself  is,  unambiguously, 
such  a  representation.  North  River  Bank  v. 
Aymar,  3  Hill,  262 ;  Grlswold  T.  Haven,  25  N. 
Y.  595, 82  Am.  Dec.  880;  N.  T.,  etc.,  Ry.  Co.  t. 
Schuyler,  34  X.  Y.  30,  68;  Couroe  v.  Cftse,  79 
Wis.  338,  48  N.  W.  480.  The  same  Idea  as  to 
acts  of  corporate  officers  Is  phrased  by  Cole, 
C.  J.:-  "If  the  contract  can  be  valid  under 
any  circumstances,  an  Innocent  party,  In  such 
case,  has  a  right  to  presume  their  existence, 
and  the  corporation  is  estopped  to  deny 
them."  Gano  v.  O.  &  N.  Ry.  Oa,  60  Wis.  12, 
15,  17  N.  W.  15;  s.  c  66  Wis.  1,  27  X.  W. 
028,  838.  The  cashier  having  actual  an- 
thorlty  to  employ  plaintiffs  to  find  customers 
for  these  lands,  If  they  belonged  to  tbe  corpo- 
ration, and  having  peculiar  knowledge  wheth- 
er they  did,  and  plaintiffs  being  Ignorant,  the 
cashier's  representation  of  that  fact  conclud- 
ed the  defendant  as  to  its  agent's  authority 
to  make  the  contract 

Appellant  urges  that  the  question  of  plain- 
tiffs' good  faith  in  relying  on  defendant's 
ownership  of  the  lands  should  have  been  sub- 
mitted to  the  Jury.  We  are  unable  to  find 
any  evidence  sufficient  to  raise  an  issue  of 
fact  against  the  direct  evidence  of  one  of 
the  plaintiffs  that  he  had  no  knowledge  to 
the  contrary,  and  therefore  relied  on  the  de- 
fendant's express  statement  that  it  did  still 
own  the  lands  described  in  the  complaint 

We  cannot  avoid  the  conclusion  that  plain- 
tiffs* cause  of  action,  as  stated  In  the  com- 
plaint, was  established  npon  undisputed  facts, 
and  that  tbe  trial  court  rightly  directed  the 
verdict 

Judgment  affirmed. 


HASH  T.  BLOOH. 
(Snprana  Oovrt  of  Wisconsin.  Dec  12,  1906.) 

1.  AppEAi^^aDBB  Affecting  Substantxai. 

RiOHTS— RBFUSAZ.  to  JOIN  PaBTT. 

Under  Rev.  St  1898,  2829,  providing  that 
no  judgment  shall  be  reversed  for  any  error 
not  affecting  the  substantial  rights  of  the  com- 
plaining par^,  a  person  who  does  not  show  that 
he  has  anv  defense  to  an  action  Is  not  entitled 
to  rerersaf  because  of  the  refnsal  to  make  him  a 
party. 

[£d.  Note. — For  cases  in  point,  see  vol.  S, 
Cent  Dig.  Appeal  and  Error,  8  4071.] 

2.  HusBAUD  Ann  Wm— Cancklution  or 
XifffTBincBnTa — Snrr  against  Husbano — 
Win  AS  Pabtt. 

In  Ml  action  against  a  husband  to  set 
aside  a  oonv^ance  of  land  bj  his  mother  in  ooa- 


sideration  of  an  agreemmt  to  support  her,  tiie 
decree  fwnld  not  affect  the  Inchoate  homestead 
or  dower  interests  of  the  wife,  and,  as  she  has 
no  right  to  possession  of  the  homestead  sepa- 
rate nom  that  of  her  husband,  aha  la  not  an 
indispensable  party. 

Appeal  from  Clrcnlt  Court,  Dane  Oonnly; 
D.  Bay  Stevens,  Judge. 

Action  by  Rebecca  M.  Hash  against  George 
F.  Bloom,  in  which  Sarah  Bloom  petitioned 
to  be  made  a  party.  From  an  order  denying 
her  petition,  she  iy)peBla.  Affirmed. 

Plaintiff  commenced  an  action  against 
Oeorge  F.  Bloom,  sole  defendant,  alleging 
hw  old  age  and  needs,  also  ownership  of 
two  bouses  on  tbe  respeetlTs  halTes  of  lot 
In  Madison,  the  conreyatices  of  one  of  the 
booses  and  the  nortbeut  half  ftf  the  lot  to 
the  defendant  Cteorge  F.  Bloom,  upon  the 
sole  consideration  of  the  agreement,  express- 
ed tiiereln,  that  he  and  his  wife  should  re- 
side on  the  granted  premises,  and  help  take 
care  of  and  nurse  the  plaintiff,  and  admlnls> 
ter  to  her  natural  wonts,  as  good,  loving, 
affecdonate,  and  kind  children  would  do  for 
a  parent,  during  ix&r  natural  llffe.  Further, 
that  tbe  defendant  and  his  wife  bsve  wholly 
failed  and  refused  to  perform  such  consider- 
ation, and  have  siAntituted  the  reverse  con- 
duct, except  perhaps  that  they  baje  continued 
to  live  In  the  house.  The  complaint  declares 
plalntUTs  election  to  rescind  said  deed.  The 
prayer  was  for  the  cancellatimi  of  tiia  deed, 
the  restoratlm  of  the  real  estate  to  the  plain- 
tiff freed  from  all  the  rights  of  tba  defendant, 
for  general  relief,  and  that  the  defendant 
and  bis  family  be  excloded,  and  that  plaintiff 
recoTO-  for  the  use  and  occupation  of  the  real 
estate  after  the  commencement  of  the  suit 
Thereafter,  Sarah  Bloom,  wife  of  George  F. 
Bloom,  presented  a  petition  setting  forth  tbe 
commencement  of  such  action,  ass^lng 
claims  and  Interests  in  said  premises  as  the 
wife  of  Bloom,  that  the  agreement  was  that 
she  should  have  an  Interest  and  that  she 
claims  Inchoate  right  of  dower  and  ■  home- 
stead right,  and  that  It  Is  necessary  to  the 
protection  of  her  ri^ts  In  respect  to  ssld 
property  that  she  be  made  defendant,  and 
that  she  Is  willing  to  be  bound  by  the  Judg- 
ment in  that  case.  The  petition  contolned 
DO  suggestion  of  any  denial  of  the  allegations 
ot  llie  ooroplakit;  w  the  exlstoice  of  any  oth- 
er defense  to  ttw  action.  Upon  sacSt  petition 
and  the  complaint  she  moved  to  be  made  a 
party  defendant  Upon  such  application  and 
certain  affldarlts  for  tbe  plaintiff  showing 
that  no  contract  existed  excsvt  the  deed  above 
mentioned,  the  court  made  an  order  denying 
such  application,  from  which  Sarah  Bloom 
appeals. 

Tenn^,  Hall  &  Tenney,  for  appellant 
Frank  E.  Parkinson,  for  respondent 

DODGE,  J.  (after  stating  the  facts).  Af- 
firmance of  the  order  appealed  from  is  of 
course,  for  appellant  made  no  denial  of  the 
teeaches  of  condlttw  alleged  In  the  conn 
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Xdalnt,  nor  any  allowing  agalnat  plalntUTa 
right  to  the  judgment  danandeO.  One  whoae 
rights  cftnnot  be  prejndldally  affected  by  the 
Judgment  baa  no  abaolute  right  to  be  made  a 
.  party.  Field  r.  Hec^an,  118  Wis.  Ml,  95 
N.  W.  377.  Nor  can  thla  court  reverae  action 
of  the  circuit  court  which  does  not  "affect 
the  substantial  rights"  of  appellant.  Section 
2829,  Ber.  8t  1898 

Inasmuch,  howerer,  as  It  is  possible  that 
tills  defect  might  be  cured  upon  a  new  ap- 
plication, we  proceed  to  consider  the  question 
whetho',  aawnmiiig  that  appellant  might  be 
able  to  negative  the  allegations  of  the  com* 
plaint,  her  preamce  to  the  action  would  be 
so  Indispensable  that  she  must  be  jtdned. 
Indispensable  parties  are  those  who  have  "an 
Interest  of  audi  a  nature  that  a  final  decree 
cannot  be  made  without  either  affecting  that 
IntweBt,  or  leaving  the  controversy  In  anch 
a  condition  that  Its  final  termination  may' 
be  wbolfy  InconaiBtent  wltli  equity  and  good 
conedence."  An  Illustration  Is  Castle  v. 
Madison.  118  Wis.  816,  88  N.  W.  1S6,  where 
the  lowering  of  a  dam  as  prayed  In  the  com- 
plaint would  necessarily  Injure  the  property 
of  those  not  made  parties  and  would  anbject 
t2ie  city  of  Madlsm  to  suits  1^  tbem  for  dam- 
ages. Another  excellent  illustration  Is  Gar- 
ney  v.  Olelssner,  62  Wla.  403,  22  N.  W.  78S, 
an  action  of  r^levln  against  the  husband  for 
property  which  the  wife  claimed  to  own  and 
to  haTO  placed  In  the  custody  of  her  husband 
as  agent,  and  where  judgment  giving  the  pos- 
session of  the  property  to  the  plaintiff  would 
of  course  deprive  her  of  It.  Another  class  of 
parties,  called  by  the  Supreme  Oonrt  of  the 
United  States  "necessary,  but  not  Indlspra- 
aabl^"  and  ^  otho"  authorities  "inwper,  but 
not  necessary,"  are  described  as  those  "hav- 
ing an  Interest  in  the  controversy,  and  who 
ought  to  be  made  parties,  in  order  that  the 
court  may  act  on  that  rule  which  requires  it 
to  decide  on,  and  finally  determine  the  eth 
tire  controversy,  and  do  oomplete  Justice,  l>y 
adjusting  all  the  rights  involved  In  It  These 
parties  are  commonly  termed  necessary  par- 
ties ;  but  if  their  interests  are  separable  from 
those  of  tile  parties  before  the  court,  so  that 
the  court  can  proceed  to  a  decree,  and  do 
complete  and  final  justice,  without  affectii^ 
other  persons  not  before  the  court,  the  latter 
are  not  indispensable  parties."  California 
V.  S.  P.  Co.,  1S7  n.  8.  229^  IB  Sup.  Ct  691, 
89  L.  Ed.  683;  15  Amer.  &  B.  Ency.  P.  ft  Pr. 
p.  653;  Castie  v.  Madison,  supra. 

A  decree  In  this  action  canrellng  the  deed 


as  against  the  husband,  and  ordwlng  him  to 
deliver  possession  to  plalntUC  In  abeence  of 
appellant  as  a  party,  oftdd  not  affect  ber  In- 
choate right  of  dower  or  homestead,  nor  oour 
dude  her  from  asa«tlng  such  rights  after  bw 
husband's  death.  Madlgan  v.  Walsh,  22  Wis. 
601;  Foster  V.  Hldtox,  88  Wis.  406,  412. 
Such  Judfl^nent,  therefore,  would  in  no  wise 
affect  any  rights  which  she  may  have  in  tlie 
premises,  unless  she  has  smue  legal  right  of 
possession  whldi  would  lie  disturbed  by  gtv- 
ing  the  possession  over  to  the  plaintiff.  She 
has,  however,  no  right  of  possession,  unless, 
as  suggested,  because  the  premises  are  oc- 
cupied as  a  bomeetead.  While  there  are  some 
remarks  In  certain  cases  snaesting  the  Idea 
that  husband,  and  wUb  occi^y  his  homestead 
by  mutual  rl^t,  that  conc^tion  has  been  ab- 
solutely r^udlated  in  the  tiunvoghly  well- 
considered  case  of  Godfr^  v.  Thwnton,  46 
Wis.  077,  1  N.  W.  862,  followed  1^  Town  v. 
Oensdi,  101  Wis.  445,  76  N.  W.  1096,  77  N. 
W.  898;  Beranek  v.  Beran^  113  Wis.  272, 
89  N.  W.  146.  During  the  husband's  Ufe  he 
is  the  absolute  owner  and  possessor  of  the 
homestead,  and  the  dfect  of  our  statutes  Is 
no  more  than  to  Inqwse  a  limitation  vptm  his 
right  to  convegr  or  incumber  It,  but  in  no 
wise  to  create  a  concurrent  estate  or  posses- 
don  In  the  wife, 

The  conclusion  Is  irresistible  that  tiie  oonrt 
could  grant  the  complete  relief  demanded  Id 
this  action  against  the  husband  wlthont  ocn- 
eluding  or  prejudicing  any  legal  righte  at 
the  appdlant  and  without  subjecting  the  de- 
fendant to  any  llabiltly  to  h«  or  others  whldi 
would  make  enforcement  of  the  decree  against 
him  inequitable,  unless  sudk  others  wen  con- 
cluded thereby,  as  In  Castle  v.  Madison, 
supra.  Henc^  appdlant  Is  not  an  IndlqwD- 
sable  part7,  although  a  proper  one^  whom 
plaintiff,  if  she  chose,  might  Join  In  order  to 
conclude  appellant  In  the  event  that  she  out- 
lived her  husband.  This  conclusion  has  sop- 
pt^  from  deddons  upon  analogous  dtoa- 
tioiu.  Foster  v.  Blt&ox,  38  Wis.  412;  Gar- 
roll  V.  Fethers,  82  Wis.  67.  SI  N.  W.  112S; 
Swlhart  v.  Harless.  93  Wis.  211,  67  N.  W. 
418;  Hunt  v.  McZ>onald.  124  Wis.  82,  102  X. 
W.  318;  Edwards  v.  Blcharda,  95  Ga.  655, 
22  8.  B.  690;  Sllberberg  v.  Pearson,  75  To- 
287,  12  S.  W.  850.  The  case  of  Weston  v. 
Weston.  46  Wis.  180,  49  N.  W.  884.  is  entire- 
ly distinguished  by  the  fact  that  there  the 
wife  had  a  personal  right  of  posseadon 
virtue  of  a  divorce  Judgmmt 

Order  appealed  from  Is  afllrmed. 
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BBI^  V.  BARTWIG. 
(Supmne  Court  of  loiMu  Felk  12,  1906.) 
Justices  or  thx  PxA.ct— Appeal— Auqvut 

IN  CONTBOVEBBT. 

Defendant,  sued  on  an  open  account  for 
$12,  filed  a  coanterclaim  for  |7.25  due  for  labor 
done  and  goods  fumiabed  and  $28  on  account 
of  water  furnished.  In  justice's  court  defend- 
ant had  jud^ent  tor  $6.75  and  remitted  "all 
of  the  oouni^Tclalni  made  for  use  of  water  and 
connected  with  getting  water"  over  $20.  Hctd, 
that  the  remittitur  did  not  reduce  the  amount 
in  controrern  to  Im  th«n  $26,  so  ai  to  deprive 
plaintiff  of  the  right  to  ai^eal. 

Appeal  from  District  Court,  Keokuk  .Gonxi- 
ty ;  John  T.  Scott,  Judge. 

The  opinion  states  the  case.  Affirmed. 

Brown  &  WUcodESon,  for  appellant  Stock- 
man ft  Hamilton,  for  appellee^ 

PER  CURIAM.  This  action  was  commen- 
ced by  plalntlfl  In  Justices'  comrt  to  recover 
of  defendant  the  sum  of  $12  alleged  to  be 
due  on  an  op^  account  The  defendant  an- 
swered denying  the  account  sued  upon.  Ho 
also  filed  a  counterclaim,  and  therein  claimed 
the  sum  of  $7.25  as  due  to  him  from  plain- 
tiff for  work  and  labor  done  and  for  hay  fur- 
nished, and  In  addition  thereto  the  further 
sum  of  $26  on  account  of  water  furnished 
plaintiff  for  bla  stock,  use  of  pump,  repairs, 
and  labor  connected  therewith.  Trial  to  the 
Justice  resulted  In  a  Judgment  in  favor  of  de- 
fendant for  the  sum  of  $6.76.  Thereupon  de- 
fendant came  In  and  by  writing  remitted  "all 
of  tbe  counterclaim  made  for  use  of  watra- 
and  connected  with  getting  water  1^  plain- 
tiff, over  tbe  sum  ct  $20."  Following  this, 
plalntlfl  appealed  to  the  district  court  De- 
fendant appeared  and  moved  to  dismiss  the 
appcttl,  for  tbe  reason  that  tbe  filing  of  tbe 
remittitur  reduced  the  amount  in  controTersy 
to  less  than  $29.  The  motlrat  was  oT^ruled, 
and  defendant  vq;>eale. 

The  motion  was  properly  overruled.  De- 
fendant presented  claims  on  separate  ac- 
oonnts-Hme  aggregating  $7.25,  and  tbe  other 
aggregating  $26.  From  the  latter  he  remit- 
ted $a  Tbls  1^  the  amount  of  ttie  claim 
first  pleaded,  and  tbe  balance  of  tbe  water 
claim  last  pleaded,  and  these  added  together 
made  the  amount  of  tbe  dalm  unremitted,  to 
wit,  the  sum  of  $27^ 

Affirmed. 


McOLANAHAN  et  at     McCLANAHAN  et  aL 
(Supreme  Court  of  Iowa.  Jan.  17,  1906.) 

1.  WlTRESeES  —  CXlUPETSllOT— TBAirSACnOHS 
WITH  DlCKDENTS. 

Where  a  claim  against  a  decedent's  estate 
arises  out  of  a  payment  of  money  to  decedent 
in  trust  for  claimant,  the  person  making  the 
payment  to  decedent  Is  incompetent  to  testify 
thereto  on  claimant's  behalf,  under  Code  8 
4604,  providing  that  no  person  from  whom 
a  partj  In  taiterest  derives  bis  interest  by  as- 
signment "or  otherwise,"  shall  be  examined 
as  a  witness  as  to  any  personal  transaction 
with  a  deceased  person  against  the  executor  «f 
such  pemon. 

10fiN.W.--63 


2.  AppEAi/— Revhw  (W  FAOta— Conclusitk- 
NKHs  OF  Findings. 
A  Bnding  of  tbe  court  In  probate  proceed- 
ings is  as  binding  on  appeal  as  a  verdict  of 
tbe  Jury. 

[Ed.  Note. — ^For  cases  lo  point,  see  .  vol.  3, 
Cent  Dig.  Appml  and  Error,  fiS  3062,  8988.] 

Appeal  from  IHstrict  Court,  Polk  County; 
W.  H.  McHenry,  Judge. 

Tbls  la  an  appeal  from  an  order  in  pro- 
bate. Tbe  facta  are  stated  In  tbe  opli!lou. 
Affirmed. 

C.  £.  Hunn  and  T.  C.  Legoe,  for  appel- 
lants.  Bally  &  Stlpp,  for  appellee. 

BISHOP,  J.  In  the  year  1902  O.  J.  Mc- 
Clanahan  died  In  Polk  county.  Intestate,  and 
the  defendant  is  administratrix  of  his  estate. 
January  17,  1903,  the  appellant  James  B. 
McClanahan  filed  to  the  matter  of  said  es- 
tate a  verified  claim,  demanding  the  sum 
of  $632.30  as  due  to  blm,  and  being  the 
balance  of  a  debt  due  on  account  of  moneys 
left  with  C.  J.  McClanahan  In  bis  lifetime, 
to  be  held  by  him  in  trust  for  said  James 
B.  December  17,  1902,  the  other  appellants, 
Lambert  Bros.,  filed  In  said  estate  a  verified 
claim  for  $250  and  Interest  based  upon  a 
promissory  note  given  by  the  decedent  to 
James  B.  McClanahan  and  by  the  latter  in- 
dorsed to  said  Lambert  Bros.  By  consent 
of  parties  the  claims  were  consolidated  for 
the  purposes  of  a  hearing,  and  a  Jury  waiv- 
ed. Upon  trial  before  the  court  tbe  claim 
ct  James  B.  McClanahan  was  disallowed 
and  dismissed,  and  the  claim  of  Lambert 
Bros,  was  allowed  In  tbe  sum  of  $202.32, 
vrith  interest  and  costs.  Both  claimants  ap- 
peal. 

The  facts  of  the  claim  made  by  James 
E.  McClanahan,  as  alleged  by  him,  and  brief- 
ly stated,  are  these:  That  in  the  year  1894 
be  sold  a  tract  of  land  owned  by  blm  in 
Keokuk  county  to  bis  son  Q.  J.  lIcGtenaban; 
that  for  reasons  of  Us  own  he  took  In  part 
payment  of  the  purchase  price  a  note,  secur- 
ed by  mortgage  on  the  real  estate,  for  $600, 
drawn  payable  to  tbe  decedent  G.  J.  Mc- 
Clanahan, who  waB  bis  brother;  tbat  in  De- 
cember, 1888i  13m  note,  with  Interest  was 
paid  1v  O.  J.  McOlanaban  to  decedent;  that 
tbe  latter  was  to  hold  the  note  and  tbe  pro- 
ceeds tbereof  In  trust;  and  tbat  be  died 
without  making  an  accounting  tberefw.  To 
prove  paym^t  to  decedent  there  was  called 
as  a  witness  G.  J.  McClanahan,  and  he  was 
allowed  to  teatlfT^mlbig  upon  objection  be- 
ing reserved— to  payment  of  $600  made  on 
December  22,  1898,  and  $141.66  made  on 
Decemba  5,  1^.  Tbe  objection  was  based 
on  Code,  I  4604.  "No  party  to  any  action 
or  proceeding,  nor  any  person  interested  In 
the  event  hereof,  nor  any  person  from, 
tiirougb  or  tmder  whom  aoy  sucb  party  or 
Interested  person  derives  any  Interest  or  title 
by  aBslgnmmt  or  oQierwlse.  *  •  •  shall 
be  examined  aa  a  witness  in  regard  to  any 
personal  transaction  between  such  witness 
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and  a  peraon  at  the  eommencemeiit'ot  Bnch* 
examination  deceased  •  *  •  against  tbe 
executor  *  .  *  *  of  bucIi  deceased  person." 
We  ftUnk  the  objection  was  well  takm.  It 
Is  manifest  that  whatever  rights  the  claim- 
ant had  arose  out  of  the  tmst  relation  and 
the  all^^  payment  by  the  witness  to  the 
deceased.  The  witness  was,  then,  a  jfoe- 
son  through  whom  the  claimant  derived  an 
intferset  It  Is  not  necessary  that  the  Inter- 
est should  be  derived  by  transfer  at  assign- 
ment It  may  be  "otiierwlse,"  and,  as  used, 
that  word  Is  one  of  broad  significance.  It 
means  that.  If  tbe  right  asserted  by  a  claim- 
ant depends  for  Its  existence  and  validity  up- 
on a  transaction  between  the  deceased  and  a 
third  person,  the  evidence  of  such  third  person 
shall  not  be  allowed  to  prove  the  transaction. 
Wormley  v.  Hamburg,  40  Iowa,  22;  Glesecke 
v.  Seevers,  85  Iowa,  685,  62  N.  W.  6RJ. 
The  .trial  court.  In  passing  judgment,  re- 
jected the  evidence,  and  found  that  there 
was  no  proof  of  payment  to  tbe  deceased, 
and  hence  there  could  be  no  recovery  (gainst 
the  estate  on  the  part  of  claimant  McGlana- 
han.  And  of  such  finding  we  approve. 

Tbe  note  held  by  Lambert  Bros,  was  ad- 
mitted to  be  genuine.  It  was  acquired  by 
them,  however,  after  maturity,  and  there 
was  evidence  tending  to  prove  tliat,  while 
the  note  was  still  the  property  of  Jsmes  B. 
McClanahan,  payments  bad  been  made  there- 
on aggregating  the  sum  of  $100.  The  court 
found  such  to  be  tbe  fact,  and  deducted 
such  pajnnents  from  the  amount  of  tbe  face 
of  the  note  and  Interest  and  allowed  the 
balance  as  a  claim  against  the  estate.  We 
are  bound  by  the  finding  made  as  of  tbe 
verdict  of  a  Jury. 

We  conclude  that  there  was  no  error,  and 
the  Judgment  as  to  both  aptwllants  Is  af- 
firmed. 


KIROHBB  v.  INCORPORATBD  TOWN  OF 
LAROBWOOD. 
(Bnpxeme  Court  of  Iowa.  8^  190&) 

DAMAQEB—PEBSOnU  INJUBXKS— BVIDBNOC— 

CoNDirXON  OF  PLAIBTinr. 

On  the  second  trial  of  an  action  for  per- 
•oaal  injarles  conBiating  of  a  broken  1^  and 
a  general  ImpairmeDt  ot  health,  It  web  com- 

Etent  for  plaintiff  to  prove  thie  condition  of 
I  leg  and  ef  hii  general  health  Hubsequent  to 
the  first  trial  and  nntil  the  second  trial. 

Appeal  from  District  Court  I^on  County; 
Geo.  W.  Wakefield,  Judge. 

Action  to  recover  damages  for  personal 
Injuries  resulting  from  an  accident  due  to  a 
defect  In  a  sidewalk.  Verdict  and  Judgmoit 
for  plaintiff  for  S700.  Defendant  appeals. 
Affirmed. 

&  T.  GreeiUeaf.  for  appellant  Parsou 
ft  Rlniker,  tat  qppellee. 

FOB  CURIAM.  A  Judgment  for  plalntlfl 
In  this  same  action  on  a  former  trial  was 


reversed  In  this  court  on  account  of  error  in 
an  InstruetiUL  See  Klrdier  v.  Town  of 
Larchwood,  120  I«wa,  S78,  95  N.  W.  184^ 
The  evidence  on  the  trial  in  which  tbe  pres- 
ent Judgnuat  was  rad«vd  was  substantially 
the  same  as  titat  on  the  tatm&t  trial,  and  tti* 
eifors  now  relied  <hi  are,  saving  as  to  one 
matter,  tbe  same  as  those  ni^ed  on  the  other 
appeal.  As  we  reviewed  the  wtuM  case  at 
that  time,  and  found  no  error,  It  will  be  no- 
necessary  to  reconsider  tbe  matters  fOTmerly 
presented. 

On  this  trial  a  deposition  of  plaintiff, 
taken  in  California  since  the  former  trial, 
was  rectived  In  evidence,  and  defoidaBt^ 
objections  to  cvtaln  interrogatories  there- 
in were  overruled.  These  objections  constl- 
tnte  the  only  matter  to  whldi  we  find  It 
necessary  now  to  direct  special  attention. 
One  Interrogatory  relates  to  tbe  condition 
of  plaintiff's  1^,  and  tbe  other  to  the  con- 
dition of  his  general  health  since  the  former 
trlaL  Clearly  it  was  competent  for  plain- 
tiff to  prove  the  condition,  down  to  the  pres- 
ent trial,  of  his  leg,  which  was  brcdcoi  as  the 
result  of  the  accident;  and  tliat  Is  all  that 
is  called  for  by  tbe  Interrogatory  or  gjven 
In  the  answer  to  It  On  the  ftntoer  appeal 
It  was  held  that  plalntUTs  testimony  as  to 
the  ^ect  of  the  Injury  upon  his  goiersl 
heslth  was  admissible.  It  appearing  that  he 
had  been  previously  In  good  health,  and  the 
interrogatory  and  answer  now  complained 
of  related  simply  to  the  question  wbethor. 
since  tha  former  trial,  bis  health  had  im- 
proved. We  cannot  see  that  there  was  any 
error  in  the  rulings  of  the  court  with  refer- 
ence to  this  question  or  answer,  or  that  the- 
answer  could  have  been  In  any  way  prejudi- 
cial to  the  defendant  Certainly,  If  plain- 
tiff's health  continued  to  be  bad  as  a  resnlt 
of  the  Injuries  up  to  the  time  ot  the  aecond 
trial,  that  fact  was  a  pnqMtr  ime  to  be  con- 
sidered by  the  Jury. 

Finding  no  error  In  the  record,  tbe  Jud^ 
mmt  of  tile  trial  court  is  affirmed. 


DOLAN  T.  BURLINGTON,  a  B.  ft  N.  BT. 
GO. 

(Suprane  Court  of  Iowa.  Feb.  i2,  1006.) 

t.  Appeal— Dnxcnon  or  Vmnci^nouinia 

—Review. 

Where  a  motion  for  a  directed  verdict  on 
sufficient  sroondB  waa  snBtalned  gmeraliy,  tbe 
ruling  win  not  be  distorbed  on  appeal,  if  the 
record  was  sufficient  to  saataln  the  ruling  on 
any  of  the  grounds  assigned. 
2.  Appxai.  —  RxviEW  —  Peksoicptiohb— Lnn- 

TATion  or  Actions— INJUBIBS  to  Pxaaon- 

OoiatxnoxuBNT  or  Action. 

Tbe  accident  In  which  plaintiff  waa  aUeced 
to  have  been  Injored  occurred  April  19.  1902. 
The  petition  was  filed  March  10,  1004,  end  de- 
fendant's answer  waa  filed  September  6.  1904, 
after  the  two  years'  statute  of  limitationH  had 
run.  Beld  that  In  the  absrace  of  proof  of 
service  and  return  of  the  original  notice,  tlie 
date  of  defendant's  appearance  would  be  le- 
«uded  aa  tbe  date  of  the  commencemeirt  ot 
Uw  action,  which  was  tbenlov  barrel 
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Appeal  from  District  Oonrt,  Osceola  Ooon- 
ty;  Wm.  Hutchinson,  Judge. 

Action  to  recover  damages  for  personal  In- 
jury. There  was  an  Instructed  verdict,  and 
Jndgmeut  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

Shull  &  Farnsworth  and  F.  E.  Olll,  for 
appellant  Carroll  Wright,  John  I.  DlUflb 
and  R.  M.  Hunter,  for  appellee. 

FEB  CURIAM.  The  defendant's  answer 
consisted  of  a  denial  of  the  allegations  of 
the  petition  and  a  plea  of  the  statute  of  Ilinl- 
tatlons;  and  the  motion  to  direct  a  Terdlct 
In  defendant's  favor  was  based  npon  the 
following  grounds:  (1)  That  no  negligence 
bad  been  shown  on  part  of  defendant,  and 
It  was  affirmatively  shown  that  plaintiff 
was  guilty  of  negligence  contributing  to  his 
own  injury;  and  (2)  that  more  than  two  years 
bad  elapsed  after  the  allied  injnry  and 
befcNre  this  action  was  begun.  As  the  motion 
was  sustained  generally,  we  cannot  disturb 
the  mllng.  If  the  record  is  sufflcient  to  sus- 
tain the  ruling  on  Mtber  of  the  assigned 
grounds. 

The  accident  Is  alleged  to  have  occurred 
April  19,  1902,  and  It  is  therefore  manifest 
that,  to  avoid  the  plea  of  the  statute,  ac- 
tion must  have  been  begun  within  two  years 
after  that  date.  The  abstract  shows  the 
petition  to  have  been  filed  March  10,  1901, 
which  was  In  due  time.  If  proper  notice  was 
served  within  the  period.  But  tiie  record 
nowhere  shows  whether  an  original  notice 
was  ever  served  or  any  retnm  of  service  ever 
made.  The  answer  of  defendant  was  filed 
September  6,  1904,  several  months  after  the 
expiration  of  two  years  from  th<>  date  of  the 
Injury,  and,  so  tar  as  the  record  before  us 
discloses,  this  was  Its  first  appearance  In  the 
case,  and  It  is  not  shown  to.  have  been  otbw- 
vlse  tban  voluntary.  It  is  the  opinion  of  the 
majority  of  the  court  that  In  the  absence 
of  anything  In  the  record  presented  to  us 
concerning  the  Issuance  or  service  of  an 
original  notice  by  which  the  running  of  the 
statnte  would  he  Interrupted,  and  there  be- 
ing nothing  to  indicate  any  appearance  by 
defMidant  prior  to  September  6,  1904.  we 
must  regard  that  date  as  the  time  of  the 
commencement  of  the  action,  and  that  the 
ruling  of  the  court  In  directing  a  verdict  for 
the  defendant  Is  therefore  correct 

Such  being  the  case,  it  Is  unnecessary  to 
consider  other  matters  discussed  In  argu- 
ment 

Affirmed. 

yOTS. 

(Ala.  1892)  Where  a  demarrer  Is  sustained 
ceDeratly,  several  different  causes  of  demarrer 
being  assigned,  and  the  defendant  declines  to 
amend  or  to  plead  farther,  the  jadgment  will 
be  affirmed  on  appeal,  if  any  ground  of  de- 
mnrrer  la  well  aaaigned.— McGreary  t.  Jones, 
96  Ala.  592,  11  Sonth.  600. 

(Cbl.  1904)  Where  a  motion  for  a  new  trial 
was  made  on  all  the  statntory  gronnds,  and 
the  court  did  not  Intimate  on  what  ground  the 
order  granting  it  was  based,  the  order  must  be 
affirmed,  If  it  could  be  properly  based  on  any 


of  the  grounds. — Oooper  T.  ^ring  Valley 
WaterwortEs,  78  Pac.  654,  14S  Gal.  207. 

(Gla.  1892)  Where  several  grounds  for  dis- 
barring an  attorney  are  alleged,  and  the  court, 
trying  the  cause  without  a  jury,  finds  thun  an 
eBtabllBhed,  If  any  of  them  are  sufficient  his 
finding  -wm  not  be  set  aside,  nor  will  the 
Judgment  removing  the  attorney  be  reversed. 
—Baker  r.  SUte.  90  Ga.  168,  U  S.  B.  788. 

(Oa.  1904)  Where  an  <»der  sustaining  a 
demurrer  to  a  plea  Is  general  In  Its  terms, 
the  judgment  will  be  sfflrmed  if  the  plea  was 
property  stricken  for  anv  reason  set  forth  In 
the  demurrer,  though  the  bill  of  exceptions 
redtss  that  ue  plea  was  stricken  for  a  par- 
ticular reason. — ^Hugs^ns  v.  Sontheastem  I2me 
&  Cement  Co.,  48  8.  B.  968,  121  Oa.  311. 

Cni.  1896)  A  decree  refusing,  as  against 
other  creditors  of  the  mortgagor,  to  enforce  a 
mortgage — reciting  that  the  mortgage  was  de- 
fectively acknowledged — will  not  be  diaturbed 
on  appeal  by  the  mortgagee,  though  the  ac- 
knowledgment was  vslid,  where  the  decree 
also  recites  that  the  mortgagee  was  estopped 
to  assert  the  mortgage  against  the  creditors, 
and  the  record  does  not  purport  to  contain  all 
the  evidence. — First  Nat  Bank  v.  Baker,  161 
Dl.  281,  4S  N.  B.  1074. 

(Iowa,  1890)  Where  defendant's  motion 
for  a  verdict  containing  several  grounds,  Is 
sustained  generally,  the  ruling  of  the  court 
must  be  sustalued.  If  any  one  of  the  grounds 
{a  well  taken. — ^Dungan  v.  Iowa  Cent  Ry.  Co., 
64  N.  W.  762.  • 

(Iowa,  1901)  Where  there  are  any  grounds 
shown  in  the  record  on  whidi  the  trial  court's 
ruling  can  be  sustained,  its  Jndgment  will  be 
affirmed,  though  it  may  have  rested  Its  hold- 
ing on  some  other  foaudatfon.— Cotton  v. 
Southwestern  Mnt  Life  Ass'n,  87  N.  W.  675. 

(Iowa,  1902)  The  Supreme  Court  on  an  ap- 
peal from  a  Judgment  sustalulng  a  demurrer  to 
the  petition,  ta  not  limited  to  tiie  reasons 
given  by  tiie  trial  court;  but  tiie  decision  be- 
low will  be  affirmed,  if  the  petition  states  uo 
cause  of  acUoo,  even  if  the  reasons  assigned  by 
the  trial  court  are  erroneoua. — ^Vincent  t.  Ellis, 
88  N.  W.  886. 

(Ky.  1811)  If  the  court  are  moved,  for 
several  causes,  to  Instruct  the  jury  to  find  ss 
in  a  caae  of  a  nonsuit  and  they  so  instruct,  and 
the  Jury  find  accordingly,  it  eitiier  of  the  causes 
are  well  founded,  the  jndement  must  be  af- 
firmed.—Gray  T.  Craig,  6  Ky.  (2  Bibb)  312. 

(Ky.  189ft)  Although  the  contract  sued  on 
was  clearly  not  within  the  statute  of  frauds, 
the  fact  that  the  court  gave  as  one  of  its  rea- 
sons  for  dismissing  irialntlff'a  petition  that  the 
contract  was  wltinn  the  statute  of  frauds  will 
not  anthorine  a  reversal  where  the  court  slso 
bases  its  judgment  upon  the  finding  of  the  facts 
against  plaintiff. — ^Trimble  v.  Lewla,  14  Ky. 
Law  Rep.  527. 

(Minn.  1904)  Where,  after  verdict  the  court 
grants  a  new  trial  on  a  motion  based  on  al- 
leged wrors  In  law  and  because  the  verdict 
was  not  sustained  by  the  evidence,  and  as- 
signs no  reason  for  granting  the  motion,  If 
there  be  uo  errors  of  law  and  there  la  any 
evidence  to  support  the  verdict  the  order  will 
be  reversed. — Owwis  v.  Savage,  101  N.  W.  790. 

(Mo.  1800}  Where,  on  appeal.  It  appeara 
that  the  decision  of  the  court  may  have  been 
placed  upon  any  one  of  several  grounds,  and 
there  la  evidence  to  support  one  of  such 
grounds,  the  Judgment  will  be  affirmed. — 
Hinchey  v.  Kncfa,  42  Mo.  App.  230. 

(N.  T.  1868)  Where  an  order  reversing 
judgmmt  and  directing  a  new  trial  la  made  by 
the  general  term,  upon  questions  of  both  fact 
end  law,  it  Is  the  duty  of  the  court  under  sec- 
tion 208  of  the  Code,  upon  an  appeal  from  such 
order,  to  determine  whether  it  was  correctly 
made  on  either  ground. — Colemau  v.  Second 
Ave.  R.  Co..  38  N.  Y.  201. 

rs.  Y.  1802)  The  fact  that  one  of  two  In- 
dependent grounda  ujion  which  a  Jndgment  ia 
based  is  erroneous  will  no^^~^^^^|^varsal 
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wbMe  the  other  Eromid  Is  right  55  Han,  611, 
8  N.  T.  Supp.  8(fe  (1890)  affirmed.— Ostrander 
T.  Hart,  135  N.  T.  406,  29  N.  E.  744. 

(N.  X.  IS^  A  moti<m  to  disniisa  a  com- 
plaiut,  made  on  MTeral  groaDdi,  was  doDied, 
whereupon  an  additional  groond  jras  added, 
and  the  motion  was  reargned  and  granted. 
Held  that,  on  appeal,  any  of  the  grounds  stated, 
if  well  taheu,  would  justify  the  ruling,  since 
the  order  was  not  expressly  based  ou  the  ground 
last  stated. — Hegewisch  v.  SiWer,  66  Hun,  633,  ' 
23  Civ.  P«w.  R.  41,  21  N.  T.  Supp.  294. 

(S.  0.  1888)  Whwe  a  judge  erred  in  hold- 
ing that  there  was  a  want  of  jurisdiction  to 
reriew  and  rerise  an  order,  such  ruling  may  be 
supported  ntmn  the  ground  that  it  was  based 
upon  another  reason  to  which  no  axc^tiou  was 
talten,  and  which,  therefore,  is  not  properly 
before  the  appellate  court  for  reriew. — Gee  t. 
Humphries,  W  S.  O.  606,  5  S.  B.  615. 

(S.  D.  1904)   Where  an  order  granting  a  new 
trial  did  not  specify  the  grounds  on  wbldi  it 
was  based,  it  will  be  affirmed  on  appeal.  If 
any  ground  on  which  tha  motion  waa  made  | 
was  sufficient  to  sustain  the  order. — ^Weller  v.  I 
HJlderbrandt,  101  N.  W.  1108.  ■ 

(Tex.  1895)  Where  the  record  shows  that  i 
a  jndnnent  wm  based  on  two  findings,  either  I 
oi  which  was  snfflclent  to  anstain  it,  the  Judg- 
ment will  not  be  rerersed  because  the  court 
rared  in  making  one  of  such  findings.— Minor 
T.  Lumpkin  (av.  App.)  29  8.  W.  789.  [ 


KBLLBNBBROER  T.  OSKALOOSA  NA- 
TIONAL BUILDING.   LOAN  ft 
INYESTMBNT  ABS'N. 

(Supreme  Court  of  Iowa.   Feb.  9,  1906.) 

1.  Building  amd  Loan  Associations— Stock  I 
—Dividends— INTEBEST. 

Acts  1900,  p.  51,  c.  69  (Code  Supp.  1902,  I 
1898c),  provides  that  no  building  association 
shall  issue  any  stock  which  shall  receive  fixed 
dividends,  and  requires  any  association  which 
has  issued  such  stock  to  retire  the  same  on 
or  before  January  1,  1001,  either  by  paying 
the  amount  due  thereon  or  by  issuing  legitimate 
stock.  Code,  {  S038,  provides  that,  In  the  ab- 
sence of  contract  to  the  contrary,  money  bears 
interest  at  the  rate  of  6  per  cent  per  annum 
after  the  same  becomes  due.  Held,  that  where 
a  building  association  had  issued  fixed  dividend 
stock  and  failed  to  retire  the  same  pricff  to  , 
January  1,  1901,  bat  made  arrangements  with 
the  stockholder  to  retire  the  same  after  that 
date,  and  the  stockholder  accordingly  gave 
notice  of  withdrawal  of  bis  stock  and  deposited 
the  cmrtificates.  the  stockholder,  concediog  tliat 
he  was  not  entitled  to  participate  in  dlvid^idB 
earned  after  the  giving  of  notice  of  withdrawal 
by  him,  was  entitled  to  6  per  cent,  interest  on 
the  amount  due  him  from  January  1,  1901,  ' 
until  the  time  of  payment. 

2.  CoapoBATioNB— Acts  of  Aqknt— Ratifioa-  ; 

TION. 

Where  a  stockholder  in  a  building  associa- 
tion subscribed  for  stock  through  a  third  per-  ' 
son,  whom  the  association  recognized  as  its  ; 
agent  by  receiving  the  subscription  money  from 
him  and  delivering  the  certificates  to  the  stock- 
holder through  him,  a  pajrmeot  by  the  stock- 
holder of  the  membership  and  stock  transfei 
fee  to  tiie  third  person  was  a  payment  to  the 
asfloriatlon. 

lEd.  Note.— For  cases  In  point,  see  Tol.  iJt, 
Cent  Dig.  Corporations,  H  1713-1716.] 

8.  Patmbnt— Recovkbt  of  Patmbnts— Vol- 

UNTABT  PaTMGNTS. 

^Vhere  a  building  association  intentionally 
paid  money  to  a  stockholder  as  interest  com- 
puted at  the  rate  of  6  per  cent.,  it  could  not 
afterwards  recover  back  a  part  of  the  money 
on  tlis  theory  that  it  was  a  payment  of  dividend 


mistakenly  computed  at  6  per  csatt  Instead  of 

at  6  per  cent 

[Ed.  Note.— For  cases  In  point,  sse  toL  30, 
Cent  Dig.  Payment,  H  25S~^.] 

^  Building  and  Loan  Associations — Stock 
—Dividends— Dbduotions  fob  KxpKNSBa— 

Waiver. 

Where  a  building  association,  without  any 
inadvertence  or  mistake,  met  its  expenses  from 
other  sources  than  by  express  dednctions  from 
profits  paid  on  stockf  and  undertook  to  pay 
a  stockholder  hia  profits  by  way  of  interest  in 
fixed  amounts  pursuant  to  coupons  attached  to 
his  certificates,  and  it  was  understood  between 
the  association  and  the  stockholder,  on  the 
withdrawal  of  the  latter,  that  he  should  be  paid 
the  par  value  of  his  stock,  and  the  only  matter 
in  oispute  between  them  was  whether  interest 
should  be  paid  by  the  association  after  the  serr- 
ice  ef  notiee  of  withdrawal  by  tiie  atoddwlder, 
the  association  waived  a  raovision  of  the 
articles  that  there  should  be  deducted  from  the 
profits  of  stockholders  the  sum  of  2  per  cent, 
upon  fully  paid  shares  for  expenses. 

Appeal  from  District  Court,  Mahaska 
Oonnty;  W.  G.  Olementa,  Judge. 

Action  for  balance  allied  to  be  due  plain- 
tiff as  the  holder  of  certain  shares  In  tbe 
defendant  assoclatioD.  From  Judgment  for 
1192.60,  defendant  appeals.  Affirmed. 

Shangle  A  Gordon,  McCoy  &  McCoy,  and 
Bolton  &  UcCoy,  for  appellant  J.  V,  A  W. 
B.  I«acey,  for  appellee. 

LADD.  J.  Tbe  defendant  Is  a  bolldlng 
and  loen  assodatlMi,  and  as  such,  on  ^arch 
2;  1899;  issued  4S  fully  paid  shares  of  stotA 
to  J.  H.  Eellenberser,  who  snbsequoitly  as- 
signed them  to  tbe  plalntilE,  Tbe  certlflcates 
recited  tJiat  the  bolder  may  wtttidraw  from 
tbe  association  and  receive  flOO  Ua  eadi 
Bbare  sarrendered.  and  snob  rate  ot  Interest 
u  is  named  In  tbe  article  of  Incorporatioo. 
Attached  to  each  certiflcate  were  10  coupons. 
In  wlilch  tiie  assodaUon  expressly  promised 
to  pay  tbe  amottnts  therein  named,  bdng  in- 
terest at  tiie  rate  of  8  per  cent,  per  annum 
on  the  stock.  Tbe  articles  of  incorporation 
exacted  tbe  payment  of  $100  for  eacb  full- 
paid  share,  and  provided  ttiat  "within  thirty 
days  after  the  first  day  of  January  and  July 
ot  each  year  the  bold^  shall  receive  a  semi- 
annual dividend  of  a  sum  not  exceeding  8% 
per  annum  on  the  par  value  of  said  stock." 
Regardless  of  whether  the  association  bad 
the  authority  to  stipulate  a  fixed  rate  of  In- 
terests fsee  Teller  v.  Wllcoxen,  110  Iowa, 
665,  81  N.  W.  772),  it  had  done  so,  and  so 
treated  the  obligation  by  promptly  taking  up 
the  interest  coupons  when  due  uutii  July  1, 
1900.  Shortly  thereafter  18  shares  were  re- 
tired by  tbe  association,  and  the  plaintiff, 
through  her  agent,  orally  agreed  that  tbe 
rate  of  Interest  on  the  remainder  should  be 
reduced  to  6  per  cent,  per  annum.  The  arti- 
cles provided  that  tbe  holder  of  a  full-paid 
share  might  withdraw  "after  one  year  upon 
60  days'  notice  by  surrendering  his  certificate 
and  receive  the  sum  of  one  hundred  dollars 
and  any  Interest  due  In  full  payment  of  said 
certificate"  at  times  when  certain  moneys 
stiould  be  available,  and  the  assodaUon  re- 
Digitized  by  Google 
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MTved  the  right  to  "pay  and  redeem  eai^h 
full-paid  share  after  one  7«ar  by  gMag  thir- 
ty days'  notice."  After  aome  lettm  concern- 
Ini  the  withdrawal  by  plaintiff  had  passed, 
defendant's  secretary  wrote  on  January  28, 
1901:  'XJlTe  notice  of  withdrawal  of  atock, 
and  we  will  pay  as  soon  as  we  can.  Hare 
beoi  paying  In  about  90  days.  Will  pay 
Boontt  If  we  can.  Ton  will  get  Interest  up 
to  the  time  of  payment  at  6  per  cent  It 
will  be  called  a  dlrldoid  when  paid."  There- 
upc»  plaintiff  gave  the  required  notice,  and 
deposited  the  certificates  with  the  secretary, 
as  was  required  In  withdrawing.  Interest, 
less  112.29^  waa  paid  np  to  the  time  of  the 
notice  and  surrender  of  the  certiOcates,  and 
this,  as  will  appear,  was  included  In  tiie  flrst 
payment  an  the  withdrawal  raloe.  Fay- 
ments  wwe  made  as  follows: 

March  29.  1902   $512  90 

April  10,  1902    700  00 

April  19,  1902   400  00 

May  7,  1902    400  00 

Jane  10,  1902  '  300  00 

June  19,  1902   700  (X) 

Total   18,012  90 

np(Ui  Inqmry  ttie  secretary  ndTtsed  plalnr 
tUTs  agent,  In  a  letter  dated  Aprtl  16,  1902: 
"Ton  are  credited  with  no  dividends  after 
notice  of  withdrawal,  as  that  terminated 
your  membership  and  reUered  you  of  any 
further  liability  for  expenses  and  losses.  In 
return  for  this  you  cease  to  share  In  dM- 
dends."  The  main  controversy  Is  whether 
plaintiff  was  entitled  to  Interest  after  the 
notice  of  withdrawal  was  served. 

It  may  be  conceded,  for  the  purposes  of 
this  case,  that  a  shareholder  who  has  elected 
to  withdraw  may  not  participate  In  the  divi- 
dends of  the  association  thereafter  earned. 
Synnott  v.  Iron  Belt  R  ft  L.  Ass'n  (C.  C.) 
89  Fed.  292.  But  the  rale  has  no  applica- 
tion, for  the  reason  that  the  enactment  of 
section  1,  c  69,  of  the  Acts  of  the  28th  Gen- 
eral Assembly  (Acts  1000,  p.  SI),  had  obviated 
any  withdrawal  by  either  party.  As  found 
In  Code  Supp.  1902,  §  1898c,  the  section 
reads:  "That  no  building  and  loan  or  sav- 
ings and  loan  associations  shall  Issue  guar- 
anty stock,  fully  paid  stock,  or  single  pay- 
jnent  sto(A,  or  any  stock  of  any  other  kind 
or  name  which  shall  receive  fixed  dividends, 
or  Is  not  sublect  to  all  the  liabilities  of  all  oth- 
er classes  of  stock  of  said  associations,  except 
that  It  shall  be  lawful  for  such  associations 
to  Issue  fully  paid  stock  upon  the  payment 
by  the  bolder  thereof  of  the  par  value  of 
such  stock  upon  which  the  dividends  to  be 
declared  shall  not  exceed  the  sum  named  In 
said  certificate  of  stock,  but  In  no  event  shall 
the  dividend  exceed  eight  per  cent  per  an- 
num nor  the  rate  of  dividend  declared  upon 
the  other  stock  of  said  association,  which 
said  stock  shall  be  subject  to  be  called  in 
and  redeemed  by  the  said  association  by  giv- 
ing the  holder  thirty  days'  notice  thereof. 
But  such  stock  shall  not  be  entitled  to  vote 
at  any  stockholders'  meeting.  Any  assocla- 
tion  having  haretofbre  Issued  stock  Aablddcn 


by  this  section  must  retire  the  same  on  or 
btfore  January  1st  1901.  and  the  same  may 
be  retired  either  by  paying  the  amount  due 
thereon  in  cash  or  the  Issuing  of  stock 
pwmltted  to  be  Issued  by  the  provisions  of 
tbla  section."  It  Is  manifest  these  certifi- 
cates were  within  the  ^hlbltion  of  the  stat- 
ute, for  the  reason,  among  others,  that  in 
connection  with  the  coupons  attached  they 
provided  tm  "fixed  dlvidendB,"  and,  regard- 
leas  of  whether  autborlied  by  law,  the  lan- 
guage is  mandatory  that  the  association 
"must  retire  the  same  on  or  before  January 

1st,  isfa." 

This  disposes  of  appellant's  contmtion 
that  the  amendment  to  Its  articles  operated 
to  continua  them  In  force.  Tbe  shares  are 
to  be  retired,  not  continued,  and  this  In  one 
of  two  ways:  "By  paying  the  amount  due 
thoreon  In  cash,  or  by  the  Issuing  of  stodc 
permitted  to  be  issued  by  the  provisions  of 
this  section."  The  last  method  waa  not  pur- 
sued. No  new  stock  was  Issued  to  plaintiff. 
There  was  some  talk  of  into-Ilnlng  the  certi- 
ficates so  as  to  be  In  conformity  with  this 
statute,  but  the  testimony,  wlm  considered 
in  connection  with  tiie  correspond«ice,  falls 
to  estebllsh  any  agreement  to  this  effect  and 
the  alteration  was  never  made.  App^ant 
was  informed  as  early  as  Septembn  10, 1900. 
that  "the  old  certificates  (without  change) 
must  prevail  and  continue  in  force  until 
called  In  and  paid  off."*  Plaintiff  consented 
to  teke  Interest  at  the  rate  of  6,  Instead  of 
8,  per  cent  per  annum,  but  In  no  mann^ 
waived  her  right  to  settlement  In  conformity 
with  the  provisions  of  this  statute.  The  only 
remaining  way  of  retiring  the  shares  was 
"bjF  paying  the  amount  due  thereon."  The 
articles  exacted  the  payment  of  par  value 
of  the  shares  In  order  to  retire,  and  this  was 
the  amount  due  January  1,  1901.  The  stat- 
utes operated  to  make  this  due  and  payable 
on  or  before  that  date,  and  required  the 
association  to  take  the  necessary  steps  to  re- 
tire the  stock,  namely,  to  pay  therefor  In 
cash,  as  it  chose  not  to  Issue  other  stock 
In  Ito  stead.  In  this  state  "money,  after 
the  same  becomes  doe,"  In  the  absence  of 
contract  to  the  contrary,  bears  Interest  at 
the  rate  of  6  per  cent  per  annum.  Section 
3038,  Code.  The  secretary  of  the  association 
was  correct  In  bis  assurance  that  plaintiff 
would  be  entitied  "to  Interest  up  to  the  time 
of  payment  at  6  per  cent,"  and  the  subse- 
quent notice  of  withdrawal  and  surrender 
of  certificates  induced  thereby  were  without 
effect  upon  its  obligation  to  pay.  The  ar- 
gumento  of  counsel  have  taken  a  wide  range, 
but  what  we  have  said  disposes  of  appel- 
lant's contention  that  the  court  erred  In 
charging  it  with  Interest  after  January  1, 
1901. 

2.  The  defendant  Interposed  a  counter- 
claim, which  was  not  allowed.  The  articles 
exact  the  payment  -of  $1  per  share  as  a 
membership  fee.  and  $1  as  a  fee  for  the 
transfer  of  each  certificate.  It  la  said  these 
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bare  not  been  paid.  Kellenberser  eutMcribed 
for  tlw  etock  with  me  Mahler,  and  the 
certificates  were  delivered  throng  htm,  to 
whom  he  paid  both  the  feee  and  for  the 
stock.  In  recelTtng  the  money  paid  Mahler 
for  the  shares  In  pnrsnance  of  the  snbecrtp- 
tlon,  and  deilverlns  the  cotEflcates  through 
htm,  tbB  association  recognised  him  as  Its 
agent,  and  ratified  what  he  had  done.  This 
being  80,  paymoit  of  these  fees  to  him  was 
payment  to  the  association.  There  Is  also 
an  item  of  f IB  said  to  hare  been  orerpald, 
owing  to  mistakenly  computing  a  dividend 
at  6  pw  cenL,  Instead  of  5  per  cent  No 
mistake  appears  to  hare  been  made.  The 
payment  was  Intentionally  made  as  Interest, 
regardless  of  the  amount  of  any  dlvldoid 
earned,  and.  ha^ng  been  Tolnntarlly  paid, 
cannot  be  recovered  back.  Article  8  pro- 
vided that  '*there  shall,  [be  taken]  out  of  hts 
profits  the  som  of  two  per  cent  npon  each 
full  paid  share  for  ezpense,"  and  defendant 
claims  that  this  haa  not  been  deducted,  and 
demands  judgment  Uterefor.  It  is  doubtless 
true  that  tills  was  not  deducted  from  plain- 
tflFs  profits,  and  for  the  reason  that  these 
were  undertaken  to  be  paid  lo  the  way  of 
Int««8t  at  fixed  and  definite  amounts.  The 
coupons  must  have  been  Intended  to  repres^it 
tbe  net  sums  to  be  paid  plaintiff,  and  they 
were  voluntarily  paid.  Expenses  were  pro- 
.cured  from  other  sour<^  and  have  been  met. 
There  is  no  claim  that  the  omission  to  de- 
duct tbe  percentage  for  expenses  was  through 
inadvertence  or  mistake.  Nor  Is  there  any 
doubt  hot  that  both  partiei  understood  that 
the  association  owed  plaintiff  the  par  value 
of  her  stock  January  21,  1901.  Indeed,  tbe 
secretary  testified  that  tbe  only  matter  in 
dispute  was  whether  interest  should  be  paid 
after  the  notice  of  withdrawal.  Clearly  the 
association  bas  waived  contribution  to  the 
expense  fund,  and  ought  not  to  recover  It 
now. 
Afilrmed. 

PEOPLE  T.  HOFFMANN. 
(Supreme  Court  of  Michigan.   Dec  80,  190S.) 

L  InFOBUATION  — AHXNDUERT— AlXBOATIONS 

or  TiHX. 

Time  is  not  of  the  essence  of  the  offenw, 
defined  by  Comp.  Laws,  S  11.575,  of  obtaining 
moneT  by  false  pretenses  -  and  onder  sections 
11,919  and  11.922,  providing  that  no  indict- 
ment shall  be  held  insufficient  for  stating  the 
time  of  tbe  offense  imperfectly,  and  authoris- 
ing amendments  io  cases  of  immaterial  vari- 
ance, an  information  for  false  pretenses  may 
be  amended  in  its  allegations  as  to  tbe  time 
of  the  commission  of  the  offense,  so  as  to  con- 
fonn  to  the  proof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  i  521.] 

2.  FaIiSx  Pbktersbs  — iNroBUATicm  — Vasi- 

EMdeoce  ahowing  the  obtainment  of  a  war- 
rant drawn  by  the  Auditor  General  upon  the 
State  Treasnrer,  and  the  subsequeot  cashing 
of  the  warrant  through  the  medium  ot  a  check 
dniwn  by  the  Treamrer  mi  a  depository  of 


state  funds,  does  not  conatltnto  a  variance  from 
an  information  alleging  the  obtainment  of 
*^(mey^  from  the  state  by  means  of  false  pre- 
tenses. 

5.  OoKOwn*-  PATMira  or  Bxrimae— What 
OowsTiruTBs  JiToaicBnT— Auon  of  Ci.aiH. 

Under  Comp.  Laws,  |  11,828,  authorizing 
the  payment  of  tbe  expenses  of  an  Inqnisitioii 
in  certain  caaes  from  the  state  treasury  after 
the  allowance  of  the  account  of  such  axpenaes 
by  the  circuit  court,  the  amuroval  by  tbe  cir- 
cuit court  of  a  coroaer's  claim  for  expmsee  of 
an  IngnisitioD  Is  not  a  Jadgmoit 
4.  Falsb  PaBimaBS  —  Fkobbcdtxoh  —  Evx- 

niHon— Falsitt  or  Bxfbesbntatioh. 

In  a  prosecution  ot  a  coroner  for  obtalninc 
money  from  the  state  by  false  representations 
that  a  certain  person  over  whom  an  inquest 
was  h^  was  a  stranger  not  belonging  to  the 
state,  and  that  the  wpenses  of  the  InqoMtkm 
and  burial  were  accordingly  payable  by  th* 
state,  under  Comp.  Laws,  I  11.828,  Instead 
of  by  the  county,  entries  from  city  directtvies, 
shown  to  be  a  part  of  the  official  library  of 
defendant,  giving  the  name  of  the  dsoeaaed  and 
htr  place  of  businaas,  were  competent  to  show 
that  deceased  was  not  a  stranger. 
Q.  Cbiminai.  Law  —  BvxDXircn  —  BuDtna 

VBOM  Books. 

Where  d.ts  dhreetories  were  recrived  In 
evidence  and  toelr  contents  placed  before'  tlw 
Jury,  the  fact  that  a  witness  read  from  the 
directories  does  not  constitute  error.  In  the 
absence  of  any  claim  that  a  false  r«tding  was 
made. 

6.  Fauk  Pbetenbes— BviDBnoB— Falsitt  or 
Pbbtbrsb. 

In  a  proaecution  of  a  cormer  tor  obtain- 
ing mwav  from  the  state  by  false  representa- 
tions that  a  certain  person  ow  whom  an  in- 
quest was  held  was  a  stranger  not  bdon^g 
t&  the  state,  and  that  the  expenses  of  the 
inquisition  and  burial  were  accordingly  wy- 
able  by  the  state,  nnder  Comp.  Law^  $  II^ka 
instead  of  by  tbe  county,  evidence  of  collateral 
cases  in  which  defendant  presented  to  the  state 
bills  for  holding  inquests  and  as  to  which  it 
was  shown  that  the  accounts  of  defendant 
were  false,  that  a  large  number  of  [tersoas  men- 
tioned in  the  bills  were  residents  of  the  state, 
that  in  many  cases  no  Inqnlsltions  were  hdd, 
that  In  others  the  witnesses  did  not  receive 
the  amounts  charged  for  in  the  bills,  and  that 
except  in  a  very  few  cases  the  witnesses  named 
in  the  bills  did  not  give  testimony  at  tbe  in- 
quests at  all,  was  admissible  to  show  a  fraudo- 
lent  intent  on  defendant's  part,  and  to  prove 
knowledge  of  the  falsity  of  tiie  pretsnsas  used 
by  him. 

7.  Save. 

Evidence  that  the  subject  of  an  Inquest 
in  one  of  the  collateral  cases,  who  was  repro* 
seated  to  be  a  nonresident,  was  for  five  years 
a  member  of  a  labor  nni<Hi  in  the  state,  was 
admiaslblSk 

8.  Saub. 

Testimony  of  a  witness  named  as  an  In- 
quest  witness  In  one  of  the  collateral  cases 
tliat  defendant  was  not  present  at  the  time  that 
witness'  testimonr  at  tne  alleged  inquest  was 
given  waa  admisaiole  to  show  that  no  inquest  was 
held  and  that  the  demand  for  fees  In  that  case 
was  consequently  fraudulent. 

9.  CaniiNAL  Law— AppEA]>-HAsia.Bas  Ekaoa 
--Adhibsioh  or  Bvidbncc. 

Evidence  that  the  cOToner's  eleik  obtained 
statements  of  certain  attending  physicians  to 
the  effect  that  deceased  was  a  stranger  for  the 
purpose  of  making  a  state  case  out  of  the 
coroner's  claim  m  fees  ms  not  isiejudicial 
to  defendant,  as  that  fact  was  evUmt  £rwa  the 
face  of  the  stetements. 

10.  Saub. 

It  was  not  reversible  error  to  permit  a 
physician  who  made  one  of  the  statements  to 
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riw  tmderstood  the  word  "■tnngw" 
u  DManlDf  "atMDger  to  ber," 

11.  Faui  PBERnan  —  Bvidbitcb  —  Adieu- 
•  sxBUJTr. 

Teatimonr  of  the  phTSician  aa  to  what 
waa  said  and  done  at  the  hospital  at  the  time 
the  BtatemffiQt  was  obtained  from  ber  was  ad- 
missible, where  she  further  testified  that  ac- 
cording to  ber  best  recollection  it  was  defend- 
ant, and  not  hli  daA,  who  proenred  the  state 
ment. 

12.  C^IHIRAL  Law  —  BTIDBROB-^ATmCBNTS 

OF  ACOUSKD. 

An  affidaTlt  for  a  continuance^  made  by 
defendant,  in  which  he  stated  that  he  expected 
to  prove  by  an  abeent  witness  that  deceased 
WM  a  strufer  not  belonging  to  the  state, 
and  that  the  witness  so  testified  at  the  inquest 
over  deceased,  was  admissible,  where  the  wit- 
ness testified  otherwise  when  produced,  and  it 
was  shown  without  dispute  that  deceased  was 
a  resident  of  the  state  for  Tears  prior  to  her 
death. 

18.  Valbk  PBmNSis  —  SriDBnoi  —  Adhzs- 

HBILTFT. 

Teetimony  that  the  pbTsiclan  who  made 
the  poet  mortem  examination  receired  no  pay 
therefor,  whereas  a  fee  waa  Included  in  the 
bill  transmitted  to  the  state,  wag  admissible. 

14.  OsnuNAL  Law  —  Habulbbb  Ebbob  —  Ad- 

UaaiOH  OF  BviBBIfCE. 

Testimony  of  the  physician  who  made  the 
poet  mortem  examinaoon,  giyen  In  answer  to 
a  hypothetical  question,  as  to  the  reasonable- 
ness of  the  fee  for  the  post  mortem  ezamina- 
tioD  ineloded  by  defendant  in  bis  bill,  was  Im- 
materlal,  but  not  prctJudldaL 

15.  Falsb  PBKrBHBBa  ~  BhriDBHOB  —  Adws- 

SIBILTTT. 

Testimony  that  the  deputy  auditor  general 
relied  upon  defendant's  certificate  as  to  the 
residence  of  deceased  waa  pvopvi. 
18.  Criminal  Law  —  Habiiuu  Bbbos  —  Ad- 
mission OF  Etidbncb. 

Testimony  that  deceased  possessed  certain 
mortgagea,  while  not  material,  waa  not  prejudi- 
cial. 

17.  Saub  —  InflTBUcnoNS  —  Reabohabxjb 

D0T7BT. 

A  charge  that  reasonable  doubt  is  not  a 
mere  possible  doubt;  that  it  must  be  founded 
upon  reason  and  must  grow  out  of  the  erideace 
In  the  case ;  that  It  ta  a  doubt  for  which  a  rea- 
son can  be  assigned,  and  which  leads  one  to 
entertain  a  consdentioos  belief  that  there  is 
an  absence  of  necessary  proof  of  guilt;  that  it 
is  an  honest,  fair  doubt,  raised,  not  from  an 
outside  source,  bot  by  the  evidence  given  la 
open  court,  and  which  i^peala  to  the  sound 
Judgment  of  the  Juir — is  not  erroneous,  when 
amaldered  with  a  farther  charge  that  it  is 
presumed  that  defendant  Is  innocent,  that  such 
preanmption  continues  througboat  the  trial  nn- 
til  satisfactory  evidence  of  guilt  is  produced, 
that  the  burden  of  establishing  guilt  rests  up- 
on the  people,  and  that  the  prosecution  must 
prove  defendant's  guilt  In  all  Its  elements. 

18.  Saub— AppBA]>-ItBTiBw  of  Paois. 
Where,  on  motion  for  new  trial  In  a  crimi- 
nal case,'  smdarlts  and  counter  affidavits  were 

Jrresented  on  the  question  as  to  wliether  a 
uror  had  honestly  answered  the  questions  ask- 
ed bim  on  his  voir  dire,  the  determination  of 
such  questlcm  by  the  trial  court  would  not  be 
disturbed  on  appeal. 

19.  Samb— New  Tbial— HiscoKDuer  of  Of- 

FICEBB. 

The  fact  that  ofllcan  In  charge  of  the  Jury 
In  a  criminal  case  were  present  In  the  court 
room  adjoining  the  Jury  room  daring  the  de- 
flberatlons  of  the  Jury,  that  they  could  bear 
some  of  those  denberations,  that  they  looked 
throng  the  keyhole  of  the  jdry  room  to  see 
what  Um  lorora  were  dc^ng,  and  that  the  jury 
kBBir  aC  and  ooamfliited  ih\  the  officer^  ooo- 


duet,  was  not  ground  for  new  trial,  In  the 
absence  of  anything  to  show  that  the  Tordlct 
of  the  Jury  was  affected  by  such  conduct. 
20.  Samb  —  OoNDUor  of  Thiai.  — •  Additionax. 

iHBTBUCnOKS. 

Where  Instructions  correctly  state  the  law, 
tiie  fact  that  they  are  given  after  the  Jury  has 
retired  will  not  render  them  erroneous,  and  It 
will  not  be  presumed  that  they  are  given  to 
coerce  a  verdict 

Extor  to  Becorder*s  Oonrt  of  Detroit ;  Al- 
fred J.  MnnAr.  Judge. 

John  T.  Hoffmann  was  oonrletad  of  obtain- 
ing money  by  false  pretataea,  and  brings 

tfror.  Affirmed. 

During  the  years  1903  and  1904  respond- 
ent was  one  of  the  coroners  for  the  county 
of  Wayne.  Chapter  829  of  the  Compiled 
Laws  of  1887,  entitled  "Proceedings  for  the 
Discovery  of  Crime,"  provides  for  Inquests 
npon  the  view  of  the  dead  bodies  of  persons 
who  have  come  to  their  death  suddenly  or 
by  violence.  The  proceeding  Involves  the 
summoning  of  a  Jury  of  six  men,  to  whom 
In  view  of  -the  dead  body  an  oath  is  to 
be  admlnlBta«d,  the  summoning  of  witnesses, 
and  "in  all  such  cases  It  shall  be  lawful 
for  the  magistrate  taking  any  snch  Inquest, 
to  require,  by  subpoena,  the  attendance  of 
a  competent  physician  or  snrgeon  for  the 
purpose  of  making  a  post  mortem  examina- 
tion, and  of  testifying  as  to  the  result  of 
the  same."  Comp.  Laws,  I  11,821.  An  oath, 
the  form  of  which  is  given,  is  required  to 
be  administered  to  each  witness.  In'  cases 
where  It  is  supposed  that  any  murder  or 
manslaughter  has  been  committed,  the  testi- 
mony of  all  witnesses  is  required  to  be  re- 
duced to  writing  by  the  Justice  or  coroner, 
or  by  some  person  by  his  direction,  and  sab- 
scribed  by  the  witnesses.  The  Jury  Is  re- 
quired to  draw  np  and  deliver  to  the  Justice 
or  coroner  their  inqnlsition  under  their 
hands,  in  which  they  shall  find  and  certify 
when.  In  what  manner,  and  by  what  means 
the  deceased  came  to  his  death,  and  his 
name.  If  known.  If  death  resulted  from  un- 
lawful means.  Implicated  persons  are  to  be 
named,  if  known.  Witnesses  may  be  required 
to  roM^lEe  fOr  appearance  in  court,  and, 
npon  refusal,  may  be  committed.  It  Is 
also  provided  (Comp.  Laws,  |  11328)  that 
if  the  coroner  shall  certt:^  "that  to  the 
best  of  his  knowledge  and  belief  the  person 
found  dead  waa  a  stranger  not  belonging 
to  this  state,  the  expenses  of  the  burial, 
with  the  Justice's  [or  coroner's]  fees,  and 
all  the  expenses  of  the  Inquisition,  if  any 
were  taken,  shall  be  paid  to  the  Justice  of 
the  peace  [of  coroner]  from  the  state  treas- 
ury, the  account  of  such  expenses  and  fees 
being  first  allowed  by  the  circuit  court  for 
the  county;  In  all  other  cases  the  expenses 
and  fees  shall  be  paid  by  the  county  In 
which  the  Inquisition  was  taken." 

On  January  6,  1904,  one  Jos^blne  Sum- 
mers, of  446  Sixth  street,  in  the  city  of 
Detroit  was  found  at  her  home,  which  was 
also  her  placs  of  buBloeai^  nflarlng  from  a 
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gunsbot  wonnd  In  her  bead.  She  bad  Ured 
at  tbe  ume  place,  which  she  rented,  fto' 
sevra  years,  and  had  been  prior  to  that  time 
for  at  leait  two  years  llTing  In  the  city 
of  Detroit  She  had  one  child,  a  son,  bom 
In  Detroit  in  1895.  She  was  conveyed  to  the 
Emergew^  Hospital,  and  tiiere,  on  January 
29tb,  she  died  as  a  result  of  tbe  said  wound. 
In  the  presmce  of  doctors  and  students  of 
the  Michigan  College  of  Medicine^  a  peat 
mortem  examination  was  made  at  the  hos- 
pital by  a  physician,  for  which  no  charge 
was  made  to  any  one,  and  for  which  tbe 
physician  who  made  It  received  no  pay.  On 
Febrnary  3d,  respondent  held  an  Inquest,  at 
which  four  witnesses  testified;  their  state- 
ments being  taken  In  longhand  by  one  James 
A.  Hlnchman,  one  of  tbe  coroner's  cleAa, 
and  signed  by  the  witnesses.  The  state- 
mcDts,  other  than  that  of  Dr.  Smith,  who 
performed  the  antcqiwy,  were  as  follows: 
Harry  Sdimm,  666  Brooklyn:  "Knew  Mrs. 
Summers.  Lived  near  her ;  was  In  front  of 
Dr.  Judson's  when  I  heard  a  woman  scream ; 
found  It  was  Mrs.  Summers;  ran  over  to 
het  and  found  her  Just  outside  tbe  door. 
Didn't  see  anyone  come  out  of  Mrs.  Sum- 
mers' places  When  I  got  to  ber,  she  told 
me  she  had  been  shot  I  ran  for  Dr.  Judson. 
She  wouldn't  tell  who  shot  hw.  In  fact, 
she  didn't  say  anything,  and  I  saw  no  one 
around  there;  didn't  evea  bear  any  pistol 
shot.  I  had  been  around  there  ten  or  fifteen 
minutes."  Mrs.  Mead,  499  Grand  River  Ave- 
nue :  "Knew  Mrs.  Summers ;  was  in  vicinity 
at  time  Mrs.  Summers  screamed ;  ran  through 
to  front  and  looked  out  I  didn't  see  any 
one.  I  saw  Mrs.  Summers  outside  of  ber 
door;  went  to  her,  and  she  said  sbe  was 
shot  In  tbe  bead.  She  said  man  shot  her 
and  then  be  went  right  out  her  door. 
Sbe  didn't  know  him,  a  tall  man,  black 
mustache,  black  clothes.  Sbe  gave  no  further 
Information ;  hadn't  seen  any  man  around 
there,  or  any  one  who  acted  suspicious. 
About  4:80  or  5  I  saw  man  who  answered 
somewhat  that  description ;  didn't  know  who 
he  was.  He  bad  a  soft  bat  on.  Had  never 
seen  the  man  around  there  before."  Bert 
High,  police  officer:  "Mrs.  Summers  lived 
446  Sixth  street  On  Sunday,  January  lOtb, 
was  sent  up  to  her.  Krs.  Summers  told  me 
she  heard  tbe  door  open ;  sbe  stepped  to 
center  of  floor;  saw  tall,  thin  man;  without 
his  saying  a  word,  be  shot  her.  She  didn't 
know  wbo  he  was ;  never  saw  him  before. 
Mrs.  Summers  was  42  years  old.  She  bad 
been  married,  but  separated  from  her  hus- 
band." On  tbe  same  day  on  which  the  In- 
quest was  beld,  two  further  statements  were 
procured,  eltber  by  tbe  respondent  or  tbe 
clerk,  Hlnchman,  and  placed  in  the  flies. 
Those  statements,  which  were  procured  at 
Emergency  Hospital,  read  as  follows :  House 
physician  at  Emergency  Hospital :  "Did  not 
know  Mrs.  Summers,  deceased,  before  she 
was  brought  to  the  hospital.  She  was  un- 
known to  ma,  and,  from  all  I  know,  she 


was  a  stranger  in  tibe  city.  [Signed]  W. 
H.  Case."  "Mrs.  Josephine  Summers  was 
brought  to  Emergency  Hospital  on  January 
6,  1904.  She  was  suffering  from  a  wound 
In  the  forehead  above  the  left  v&  I  did 
not  know  anything  about  her  before  ebe  was 
brought  to  the  hospital.  She  was  a  stranser. 
[Signed]  Dr.  I.  S.  Stone." 

Respondent  made,  upon  a  printed  form, 
a  UU  or  statemrat  of  the  cost  and  expenses 
of  this  Inquest  agalnst'the  state  of  Michigan, 
attached  his  certificate,  presented  tbe  same 
to  one  of  tbe  Judges  of  tbe  circuit  court  Cor 
tbe  county  of  Wayne^  who,  wltiiont  Inquiry 
or  evidence  beyond  the  account  itself  and  tbe 
coroner's  certificate,  certified  to  the  daim. 
It  was  sent  by  mall  to  the  Auditor  Qeneral, 
received  1^  blm  <m  February  6,  1904,  and 
he  drew  his  warrant  on  the  State  Treasurer, 
dated  the  same  day,  sent  It  to  tbe  State 
Treasurer  with  a  check  slip  asking  for  a 
check  payable  to  John  T.  H<»Cman,  the  re- 
spondent Tbe  deputy  state  treasurer  re- 
ceived the  warrant  and  check  slip,  put  a 
"Paid"  stamp  on  the  warrant  made  a  charge 
of  tbe  amount  of  the  check  against  respond- 
ent, credited  the  State  Savings  Bank  of 
Detroit,  on  which  tbe  check  was  drawn,  with 
tbe  amount  of  tbe  warrant  and  sent  the 
check  to  tbe  Auditor  General — all  on  Pebm- 
ary  5tb.  The  deputy  auditor  general,  on 
the  same  day,  mailed  tbe  check  to  the  re- 
spondent at  Detroit  Respondent  received 
tbe  check,  and,  on  FeJ[)mary  6,  1904,  uixtn 
presentation  at  tbe  State  Savings  Bank  of 
Detroit  the  money.  This  bank  was  a  de- 
pository of  stete  funds.  Tbe  check  was  paid 
out  of  tbe  general  cash  of  the  bank,  and  no 
representations  were  made  to  tbe  bank  or  Its 
officers  beyond  the  presentation  of  the  check 
for  the  purpose  of  securing  Its  payment. 
Tbe  course  of  dealing  indicated  was  pre- 
cisely tbe  same  as  theretofore  many  times 
followed  by  respondent  and  by  the  repre- 
sentetives  of  the  stete.  Tbe  account  with 
the  certificates  so  presented  br  respondent 
to  the  stete,  was  in  words  and  figorea  aa 
follows: 

Voucher  No.   . 

Warrant  No.  . 

Coroner's  Fees,  $66.34. 
State  of  Michigan,  County  of  Wayne. 

I  hereby  certify  that  the  wltbin  account  Is 
correct  and  lawful,  that  the  services  were  r^d- 
ered  as  stated,  and  that  the  dec«uwd  pefBon 
was  a  stranger  not  belonging  to  this  state. 

John  T.  HoCmaiUL  Omuisr. 

February  8,  1904.  ■ 

State  of  Michfann.  In  the  Circuit  Court  for 
the  CoQQty  of  wayncw  The  within  account  of 
John  T.  Hoffmann,  coroner  of  said  oonn^.  Is 
hereby  approved  in  open  court  at  the  sum  of 
156.34. 

J.  W.  Donovan,  CSrcnit  Judge. 
Feb.  8d,  ISOt 
Auditor,  b  190—^1 

State  oC  MIcblfan,  to  John  T.  Hoffmann, 

Coroner,  Dr. 

1904. 

To  fees  and  expenses  In  bedding  Inqnest  wi 
body  of  Mrs.  Josephtns  SnmmM^  fannd  daad 
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at  Detroit,  In  the  covntj  of  With^  oi  tht  28th 
6aj  of  JaQoary,  IWi,  w  follows: 

Date   Itema.  Dollan.  Otats. 

Ooroner's  fees: 

Vle^nc  bo47.  takliu;  and  boldlpg 

Ingoest  thereon,  98.00  $  8  00 

Travelitu  fees,  4  miles  at  6c.  each. .  24 

For  isauinc  a  venire,  25c   25 

For  iasuins  4  ntlv<Bnas,  !Ktc.  each. .     1  00 

For  iasuIiiK  warrant   IKS 

For  iweanns  4  witnesses  (not  ex- 

ceediDg  5)  at  10c.  each  ; . . .  JO 

For  transcribing  testimony,  4  folios 
at  10c  each  (where  marder  is  snp- 
posed  to  have  been  committed).  40 

For  taUnc  a  recofnisaDce   25 

Officer's  fees: 

Summoning  Jur;,  7Cc   76 

Attending  Jnry,  50c   60 

Serriiif  6  sabpcenaB,  at  ISc:  aadi. . .  90 
Travdliii  12  miles,  at  lOe.  each. ...     1  20 
Jurors*  fees : 

Six  jurors,  1  day  each,  at  $1.50  par 
day  and  75c.  for  each  half  day. ...     9  00 

Twetre  miles  travel  at  10c  each   1  20 

Witneasea*  fees : 

Four  witnesses  at  75c  each  per  day 

and  87Hc.  for  each  half  day   1  60 

Sixty  miles  travel  at  10a  each   6  00 

UndntaWa  bUl: 

CoOka,  caring  for  body,  and  Inter- 
ment, post  mortem  examination. .    80  00 

Total   «66  84 

$5&84. 

Received  of  the  Andltor  General  a  warrant 
i!pon  the  Treasurer  of  tlw  State  of  MlehiMn  for 
the  sum  of  fifty-six  and  84-100  dollars,  In  fnll 
of  the  above  acconnt. 

Lansing,  ,  1904. 

"John  T.  Hoffman.  Coroner. 

The  body  was  not  btirled  by  the  coroner, 
and  the  item  of  $30  la  claimed  to  be  the 
fee  for  conducting  the  post  mortem  examina- 
tion. 

The  Information  against  the  respondent 
■WBM  presented  to  the  recorder's  court  of  the 
city  of  Detroit  on  December  6,  1004.  Re- 
spondent was  arraigned  on  the  same  day, 
and  stood  mate.  He  moved  to  quash  the 
Information.  This  motion  being  overruled, 
on  December  10th  a  further  moUon  to  quash 
the  information  and  a  demarrer  to  the  in- 
formation wen  Inteipoaed.  Both  the  motioD 
and  the  demurrer  presoited  substantially 
the  same  objections,  which  were  that  tlie  in- 
formation showed  upon  its  face  that  no  of- 
fense had  been  committed  against  the  laws 
of  the  state  of  Michigan,  and  that  the  re* 
corder's  court  of  the  city  of  Detroit  bad  no 
Jurisdiction  to  try  respondent;  it  not  ap- 
pearing that  an  offense  had  been  committed 
In  the  city  of  Detroit  These  questions  be- 
ing determined  against  respondent,  the  case 
was  set  down  to  be  tried  December  17th, 
and  on  that  day  the  impaneling  of  the  Jury 
began.  As  discussion  proceeds,  and  as  may 
be  necessary,  further  reference  will  be  made 
to  the  testimony. 

Argued  before  McALTAY,  GRANT, 
HONTG0MBBT,0STBANDBR,and  HOOK- 
BB,  3J. 

Gbarles  T.  WlUdns,  James  O'Hara,  and 
G.  D.  Joslyn,  tor  appellant  Ormond  F. 


Hunt,  Pros.  Atty.,  and  Louis  0.  Wnrzer,. 
Asst  Pros.  Atty.,  fOr  the  People. 

OSTRANDBR,  J.  (after  stating  the  facts). 
Before  examlnlug  in  detail  tiie  errors  as- 
signed, some  general  observations,  based  up- 
on the  record,  may  profitably  be  made.  Tlie 
holding  of  an  Inquest  is  not  a  p^functory 
performance.  The  case  of  Josephine  Sum- 
mers was  one  illustrative  of  those  within  the 
legislative  contemplation  and  definition  as 
expressed  In  the  statute  providing  for  in- 
quests. She  had  come  to  her  death  by  vio- 
lence, the  nature  and  circumstances  of  which 
strongly  indicated  that  a  murder  had  been 
committed.  Apparently  an  Inquest  and  such 
expert  examination  of  the  body  as  would 
furnish  thereafter  available  evidence  of  the 
nature  of  the  wound  and  the  cause  of  death, 
was  proper.  Conducted  In  good  faith  and  in 
a  lawful  manner,  the  proceedings  would  pre- 
sent an  instance  of  the  performance  by  the 
coroner  of  official  duty.  If  the  woman  was 
a  resident  of  Wayne  county,  the  cost  of  the 
Inquest  after  audit,  would  be  paid  from  the 
treasury  of  the  county ;  If  she  was  a  stranger, 
and  80  certified,  upon  the  best  knowledge  and 
belief  of  the  coroner,  to  dM,  the  account  of 
the  expenses  and  fees,  being  fiirst  allowed  by 
the  circuit  court  for  Wayne  county,  was  pay- 
able out  of  the  treasury  of  the  state.  It 
Is  not  claimed  that  respondent  did  not,  pro 
forma  at  least  conduct  an  Inquest  in  the 
case  of  Josephine  Summers.  The  charge  In 
the  Information,  preferred  under  Comp.  Laws 
{  11,675,  is  that  respondent  Intending  to  cheat 
and  defraud  the  state  of  Michigan,  did  de- 
signedly, by  means  of  a  false  pretense  or  by 
means  of  false  pretrases,  obtain  from  the 
state  a  sum  of  money.  Stated  generally,  the 
means  charged  to  have  been  used  to  perpe- 
trate the  alleged  crime  was  the  presentation 
to  the  state  of  an  account  for  fees  and  dis- 
bursements in  conducting  the  inquest  in  the 
case  of  Josephine  Summers.  As  the  re- 
spondent stood  mute,  and,  excepting  the  evi- 
dence of  certain  witnesses  who  testified  to 
bis  general  reputation  for  honesty,  present- 
ed to  the  Jury  no  testimony,  it  is  the  legal 
sufficiency  of  the  case  made  by  the  people 
wlilch  Is  to  be  considered.  This  involves: 
(1)  A  sufficient  information,  which  Includes 
the  proper  charging  of  an  offense  within  the 
statute  and  within  the  jurisdiction  of  the 
court  in  which  the  Information  was  pre- 
sented; (2)  proof,  beyond  a  reasonable  doubt 
of  each  element  of  the  crime  charged  In  the 
Information;  (8)  the  use  of  testimony  l^ally 
competent  and  material  to  prove  the  crime 
charged;  and  (4)  submission  to  the  Jury  of 
none  but  proper  Issues  of  fact  under  proper 
instructions.  It  is  contended  here  that  in 
none  of  these  respects  is  the  case  legally 
snffldent  It  Is  further  contended  that  the 
verdict  Is  vitiated  by  circumstances  arising 
after  the  Jury  bad  been  charged  and  had 
retired  to  deliberate  upon  tbelr  verdict 

The  averments  of  time  and  place  in  the 
Information  as  filed  are  **on  the  5th  day  of 
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Febmary,  JL  D.  1904,  at  the  dty  of  Detroit, 
In  the  GOtiiitar  of  Wayne."  Bespondent  Is 
charged  with  having  "then  and  there"  made 
the  representatlonB,  deceived  the  state,  and 
obtained  tiM  money.  Upon  tira  face  of  the 
Information  Jurisdiction  appears,  and  this  Is 
not  serlonsly  debated.  Near  the  close  of  the 
people's  case,  It  appearing  from  the  evidence 
that  no  money  was  obtained  by  respondent 
on  the  6th  day  of  Febniary,  and  that  he  did 
obtain  It  on  February  6th,  the  prosecuting 
attorney  was  granted  leave  to  amend  the  In- 
formation so  as  to  aver  the  money  to  have 
been  obtained  on  February  6th.  The  objec- 
tion made  was,  "There  is  no  basis  for  it,"  to 
which  the  trial  Jndge  responded :  "I  do  not 
think  X  have  any  discretion  in  this  matter  at 
all.  I  think  I  am  compelled,  tinder  the  stat- 
ute of  amendments,  to  allow  the  amendment" 
An  exception  was  entered,  and  error  assigned 
upon  the  ruling.  The  argoment  Is  that  under 
the  circumstances  of  the  parttcni&r  case  time 
Is  of  the  essoiee  of  the  offense  charged,  and 
tlie  amendment  amoufitad  to  the  statement 
of  a  new  case.  Time  Is  not  of  the  essence 
of  the  offense  of  obtaining  mon^  by  means 
of  false  pretenscB.  The  fact  that  In  the 
particular  case  It  fl  made  to  appear  that  on 
the  date  stated  In  the  Information  the  cir- 
cumstances attending  the  fommlttlng  of  the 
offense  charged  were  such  that  respondent 
might  have  been  charged,  in  another  juris- 
diction, with  the  ofFense  of  having  by  false 
pret^ses  obtained  a  warrant  upon  the  State 
Treasurer,  does  not  make  time  of  the  es- 
sence of  the  offense.  The  point  must  be 
ruled  precisely  as  it  would  be  if  there  were 
no  such  circumstances  Intervening  between 
the  pretenses  and  the  obtaining  of  the  money. 
The  amendment  was  properly  allowed.  Comp. 
Laws,  H  11.919,  11,922. 

The  court,  upon  the  snggestlOD  of  counsel 
for  respondent,  held  tliat  but  a  single  falsa 
pretense  Is  charged  to  have  been  made.  The 
Jury  was  instructed,  In  accordance  with  such 
ruling,  that  unless  the  representation  that 
the  deceased  person  was  a  stranger  not  be- 
longing to  this  state,  appearing  in  the  certif- 
icate of  respondent  attached  to  the  account, 
was,  within  the  best  informatloD  and  belief 
of  respondent,  knowingly,  falsely  made,  they 
must  acanlt  It  Is  the  theory  of  ooonsel 
that,  if  respondent  obtained  anything  from 
the  state  of  Mlchl^n  by  reason  of  represent 
tatlons  made  by  him.  It  waa  a  warrant 
drawn  by  the  Auditor  Cteneral  upon  the 
State  Treasurer;  that  It  was  the  Auditor 
General  who,  receiving  the  voucher  and  tba 
represmtatlons  it  contained,  drew  a  war- 
rant upon  the  Treasurer  of  the  state,  and  the 
pretenses  had  no  further  effect,  because  pre- 
sented to  no  other  state  officer.  No  other 
officer  of  the  state  had  knowledge  of  the 
representations  mad&  The  method  of  ob- 
taining the  money  which  the  Information 
idiarged  was  obtained  after  the  warrant 
ot  the  Auditor  General  waa  drawn,  was  a 
method  in  which  the  reliance  of  the  state 


officers  was  upon  the  warrant  and  upon 
nothing  else,  and  of  the  bank  officers  upon 
the  Treasurer's  check  and  upon  nothing  else. 
If  this  contention  Is  sound,  it  operates,  not 
only  to  avoid  the  Jurisdiction  of  the  trial 
court,  but  to  establish  the  Inflrmity  of  the 
informatl(Hi.  in  which  It  is  expressly  charged 
that  what  respondent  received  by  means  of 
the  false  pretenses  .was  mon^. 

It  Is  also  further  contoided  that  the  And- 
Itor  General,  and  so  ttie  state,  was  not  de- 
ceived by  reepondenf  B  pretenses,  because  re- 
liance was  not  placed  upon  tiiem;  tliat  the 
account,  as  presrated  and  paid,  had  be&a 
audited  and  allowed  by  proper  auttiorlty; 
that  such  audit  and  allowance  was  by  law 
required,  and  was  Indispensable;  that  if 
the  certlflcate  of  the  circuit  Judge,  showing 
audit,  bad  bem  wanting,  no  warrant  would 
have  been  drawn,  and,  being  presoit,  tin 
Auditor  General  waa  required  by  law  to  Issnae 
the  warrant ;  that,  if  respondent  made  false 
represoitatlonB,  they  were  to  the  drcnlt 
court  for  the  county  of  Wayne  to  procme 
the  account  to  be  audited,  and,  if  deception 
waa  practiced,  It  had  no  ^ect  beyond  the 
auditing  officer.  Whatever  apparent  force 
these  arguments  have  la  mwA  diminished 
by  a  simple  statement  of  facts.  Honey  can- 
not be  obtained  from  the  state  treasuiy. 
regularly,  except  npon  the  warrant  of  tbe 
Auditor  Qenwal.  Any  attempt  to  get  It, 
honestly  or  dishonestly,  esccvt,  perbapa,  by 
burglary.  Involves  the  fact  of  a  warrant  ot 
the  Auditor  Gena%L  Beapondent  was  aware 
of  this,  and  had  by  mpeateA  ezperienoea  ao 
procured  the  mon^  of  the  state  to  be  paid 
to  him.  He  knew,  also,  that  as  a  prelimi- 
nary to  the  Issuing  of  the  warrant  the  certit- 
icate  of  the  circuit  Jndge  bad  been  and 
would  be  required.  Such  a  certificate  bad 
no  force  or  ^ect;  nnleas  accompanying  a 
coroner^i  vouchw.  In  a  case  represented  to 
be  that  of  a  stranger.  If  the  certlflcate  made 
by  the  conmn  had  been  to  the  ^ect  that 
the  serrlces  were  rendered  to  a  citlaen  of 
Detroit,  and  if  by  fraud  or  mistake  the  Jndge 
had  added  bis  certificate  no  warrant  woald 
have  been  demandable.  Both  Uie  presnm^ 
tiona  tiiat  oBxAal  duty  is  performed  and  the 
plainest  dictates  of  reason  negative  the  Idea 
that  the  warrant  of  the  Auditor  General 
could  have  been  procured,  unless  the  voncher 
evidenced  a  demand  against  the  state. 
Whatever  the  effect  of  the  audit  by  the  court 
in  a  case  represented  to  be  a  state  case,  it 
would  have  no  effect  if  represented  to  be 
the  case  of  <me  not  a  stranger,  ^nie  argn- 
mtant  that  tlie  repreaentatlon  had  no  opera- 
tion beyond  the  Auditor  Genoral  is  unsound. 
Certain  correlative  and  succeeding  fticte 
were,  to  the  knowledge  and  within  the  actual 
oqierlence  of  respondent  necessary  to  pro- 
cure money  to  be  transfwred  from  tbs  state 
treasury  to  his  pocket  The  initial  fact  de- 
termined the  anccesslon  and  the  cwrdation. 
If  the  Initial  fact  did  not  exist,  but  waa 
represented  as  existing,  and  the  succeeding 
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facts  came  Into  axistoice  became  of  axuih 
representation,  teqtondent  cannot  be  beard 
to  deny  tbe  relation  of  cause  and  effect 

It  is  said  that  the  action  of  tbe  drcolt 
•court  for  tbe  oonnty  of  Wayitt  In  allowing  the 
■acfsonot  was  In  effect  a  Judgment;  and  that 
tbe  collection  of  a  judgment,  alttwugh  such 
judgmoit  waa  procured  by  false  testluMHiy,  la 
not,  within  tbe  meaning  of  tb9  law,  obtaining 
monv  by  a  false  pretense;  that  tbe  Judg- 
ment Is  Itself  a  Twlty,  and  amcInalTe  as  to 
succeeding  events.  It  has  neror  been  held  by 
this  court  that  tbe  aroroval  by  the  drcolt 
-court  of  such  a  claim  Is  a  Judgment  In 
Locke  r.  Steed,  Olrcolt  Judge,  62  Mich.  408, 
•SS  N.  W.  017.  It  was  held  competent  for  tbe 
Legislature  to  tmpoee  upon  the  court  tbe  datj 
'Of  audltliv  accounts  against  tbe  stata  In 
Lacbance  t.  Auditor  General,  77,  Midi.  568, 
•48  N.  W.  1005,  It  was  bald  that  neither  any 
state  offlcw  not  this  court-  has  power  to  snb- 
atltnte  bis  or  our  Judgment  far  that  of  tbe 
auditing  authority,  acting  on  matters  l^ally 
refvred  to  that  person  or  body;  tliat  as  to 
Allowances  lawful^  made  by  proper  bodies  or 
penam,  the  duty  of  tbe  Auditor  General  la 
the  ministerial  one  of  Isaniiv  tbe  propw 
-warrant  Both  of  these  cases  were  man- 
damns  cases.  In  Auditor  General  t.  Circuit 
Judges  101  Mich.  212,  58  N.  W.  808,  the 
proceedings  In  and  ordier  of  tbe  circuit  court 
4llowli«  a  coroner's  account  were  brought 
here  by  writ  of  certiorari  for  rerlew.  It  was 
held  that  unless  there  bad  been  some  illegal 
<!lalm  allowed,  tbe  findli%  could  not  be  dis- 
turbed. In  re  Toepel  <Mlcb.)  102  N.  W.  860. 
tbe  question  was  whetbw  tbe  proceedings  in 
-court  allowing  a  coroner's  acconnt  were  so 
far  Judicial  proceedings  and  were  proceedings 
so  depending  In  court  that  a  conviction  as 
for  a  contempt  tor  presentb^  and  securing 
the  allowance  of  a  false  account  supported 
f»y  a  false  certificate  of  tne  coroner,  could  be 
«astalned.  Reliance  Is  placed  by  counsel  fOr 
Tespondait  upon  tbe  case  of  Commonwealth 
T.  Harklns,  128  Mass.  70.  It  appears  In  that 
-case  that  tbe  reepondoit,  who  was  platntUf 
in  a  stilt  against  the  dtf  of  I^n.  bad  so 
falsely  Imposed  upon  the  law  oOe&e  of  tbe 
«lty,  and  through  blm  upon  the  gorerning 
body,  as  to  Induce  a  belief  that  a  certain 
physical  condition  of  said  plaintiff  was  tbe 
result  of  an  Injury  received  on  and  on  ac- 
•cotmt  of  a  defective  street  and  to  secure  a 
Judgment  by  consent  against  tbe  city,  wtalcfa 
wae  paid.  Later  be  was  tried  for  securing 
tbe  money  under  false  pretenses.  It  was  beld 
t)y  a  majority  of  tbe  court  that  "to  bold  that 
tbe  statute  which  punishes  criminally  tbe 
obtaining  of  properly  by  false  pretenses  ex- 
-tends  to  tbe  case  of  a  payment  made  by  a 
Judgment  debtor  In  satisfaction  of  a  Jadg- 
fnent  when  tbe  evidence  only  shows  that  the 
false  pretenses  were  used  to  obtain  a  Judg^ 
ment  as  one  step  towards  obtaining  the 
money,  wonld  practically  make  all  dvll 
actions  for  tbe  recovery  of  damages  liable  In 
«ucta  cases  to  revision  In  the  criminal  courts. 


and  subject  the  Judgment  creditor  to  proeecn- 
tlon  .criminally  for  collecting  a  valid  Judg- 
moit,  whether  tbe  same  was  paid  In  money  or 
satisfied  by  a  levy  on  propo^."  Three  of 
the  Justices  (the  court  bad  seven  members) 
dlssmted  tram  the  views  of  tbe  majority. 
As  has  been  said,  bowevw,  there  Is  not  In 
this  case  tbe  fact  ot  m  Judgment  In  favtu- 
of  Tespoadoat  and  against  the  stat&  There 
has  bem  rather  an  audit  of  tbe  account  The 
case  at  bar  Is  In  its  facts  much  like  those  of 
Commonwealth  v.  Mnlrey,  170  Mass.  108,  48 
N.  E.  81;  State  v.  Lynn,  61  Atl.  878;  8  Pen- 
newlll  (Del.)  816;  B^na  v.  Cooke,  1  Foster 
ft  Fin.  65;  People  v.  Court  of  Oyer  &  Termini 
63  N.  T.  486;  People  v.  Luttermoser,  122 
Mich.  562,  81  v.  W.  661 ;  Reglna  v.  Lee.  9 
Cox's  Grim.  Cases,  460;  State  v.  Stewart 
9  N.  D.  400,  88  N.  W.  868. 

In  Commonwealth  v.  Mulr^  the  fiilse  pre- 
temses  alleged  were  a  so^es  of  reinreeenta- 
tlons  extending  trun  March,  1896,  throi^h 
JanuaET,  1887,  tbat  one  Flnneran  had  for- 
nisbed  the  dty  of  Boston  spedfied  numbers  of 
wagons,  horses,  and  men,  and  tbat  the  dty 
owed  him  stated  sums  oC  mon^  for  than. 
Mnlr^  was  teaming  dark  In  tbe  paving  divl- 
alon  of  tbe  street  dcqpartment  of  the  d^.  It 
was  his  business  to  make  returns,  from  re- 
ports of  foremen,  of  horses,  wagons,  and 
drivm  employed,  and  of  the  amounts  due  fbr 
them.  These  returns.  It  Is  alleged,  when  duly 
approved  by  certain  other  agents  and  ecn- 
ploygs  of  said  dty  of  Bostoi,  were  presented 
to  the  treasurer  oi  the  dty,  and  were  paid 
by  bim.  Tbe  false  pretmses  alleged  con- 
sisted of  representing  false  returns  to  be 
true.  It  was  objected  that  the  dty  appeared 
to  have  paid  Its  money  on  the  strength  of  the 
approval  of  the  accounts  by  other  agents,  and 
not  on  tbe  strength  of  the  defendant's  false 
entries.  It  is  said  In  the  opinion:  "The  plain 
meaning  of  tbe  indictment  Is  that  the  ap- 
proval, so  far  as  amounts  were  concerned,  fol- 
lowed, and  was  expected  and  Intended  by  the 
defendants  to  follow,  as  of  course  upon  Mul- 
rey*s  statement  In  the  return.  The  whole 
machinery  was  set  In  motion,  as  It  was  In- 
tended to  be,  by  the  false  return,  which 
deceived  the  superintendent  and  auditor  Into 
approval,  and  Induced  the  auditor  to  draw 
upon  the  treasurer,  and  It  was  enabled  to 
produce  its  effect  by  the  demand  of  payment. 
The  result,  therefore,  properly  was  attributed 
to  the  defendants'  acts  which  b^an  and 
ended  the  fraud." 

In  State  v.  Lynn  the  indictment  charged 
that  rMpondent  intending  to  cheat  and  de- 
fraud the  receiver  of  taxes  and  county  treas- 
orer  of  a  county,  knowingly  and  falsely  pre- 
tended to  the  county  comptroller  of  said 
county  that  certain  work  and  labor  had  been 
done  by  a  certain  person  upon  bridges  in 
said  county,  for  which  tbat  person  was  en- 
titled to  be  paid,  when  In  fact  no  each  work 
and  labor  had  t>een  done;  that  tbe  pretense 
consisted  of  a  false  bill,  which  was  set  out 
la  the  Information,  and  tbat  by  tbat  falsa 
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pretense  defendant  procured  the  approval  of 
tbe  bill  by  the  county  comptroller;  that  he 
then  procured  the  approval  by  the  levy  court 
and  obtained  a  warrant  upon  tin  receiver  ot 
taxes  and  county  treaBurer,  commanding  him 
to  pay  to  the  person  named  or  bearer  the  sum 
of  $06;  that  d^endant  rec^ved  ttie  warrant 
Into  bis  possession,  Indorsed  It  with  bis  own 
name,  and  procured  the  same  to  be  paid  out 
of  the  fanda,  casb,  and  mon^  of  the  said 
oonnt7  treamrer.  As  a  matter  of  fact,  the 
mon^B  of  the  coonty  were  on  d^KMlt  In  a 
certain,  bank,  and  tlie  money  was  paid  by 
another  bank  to  defoidan^  tbe  warrant  thu 
passliig  tbrongb  tbe  clearing  bonse  to  tbe 
bank  ot  deposit  Tbe  coar^  In  tbe  charge  to 
tbe  Jury,  commenting  npon  and  approving 
tbe  opinion  In  People  v.  Genet  19  Hmi,  91 
(s.  c,  88  N.  T.  480),  said:  *'8o  It  may  be  safe- 
ly affirmed  as  a  principle  of  law,  based  upon 
common  sense,  founded  in  reason,  and  sup- 
ported by  authority,  that  a  fialse  pretense 
whlcb  has  nltlma^^  aocompllabed  its  pur- 
pose of  frandnlently  obtaining  money  or  other 
pM^vrtj  will  fallow  and  taint  wltb  flrand 
every  stqi  In  tbe  transaction  from  its  In- 
ception to  its  conclusion,  bowevw  circuitous 
Its  roui^  or  bowevw  many  agencies  it  may 
uae." 

In  State  v.  Stewart  defendant  Is  charged 
with  having  fraudulently  Obtained  money 
from  Sargcmt  county  by  means  ot  a  tela^ 
forged,  and  flctltlons  Instrument  presented 
and  used  blm  u  evidencing  an  indebted- 
ness of  tbe  county  to  tahn  for  the  destmctlon 
of  gophers.  Among  oflier  contentions  was 
the  one  tbat.  Inasmuch  as  tbe  false  certlfl- 
cate  was  presented  end  delivered  to  the  coun- 
ty auditor  1^  tbe  defendant  and  a  warrant 
was  received  from  tbat  officer  on  tbe  county 
treasurer,  the  indictment  itself  showed  tiut 
tbe  d^CTdant  did  not  receive  monc^*  1^ 
aid  of  the  false  pretenses  as  charged,  but  did 
receive  pn^Krly,  to  wit,  the  warrant  of  the 
auditor,  directing  tbe  treasurer  to  pay  the 
mon^,  and  tbat  for  tbat  reason  tbe  Indict- 
ment was  bad.  It  was  held:  "A  sufflcloit 
answer  to  the  objection  is  tMt  the  defend- 
ant is  not  diarged  witb  obtaining  property 
from  the  county  auditor,  or  money  from  tbe 
county  treasurer,  as  Individuals,  but  Is  char- 
ged with  obtaining  money  fran  Sargent  conn- 
ty,  by  aid  of  tbe  false  certificate  in  qoeetlon; 
and  the  allegatlMis  of  the  indlctmoit  that 
the  certificate  was  presented  to  tbe  auditor, 
that  In  reliance  thoreon  tbe  latter  issued  bis 
warrant  on  tbe  treasure-,  and  that  tbe  treas- 
nrer  paid  tbe  num^  to  the  defoidant  In 
reliance  on  tbe  warrant  merely  embrace  tiie 
steps  by  which  tbe  defendant  fraudulently 
obtelned  the  mmej  from  tbe  county.  The 
ultimate  fact  is  tlie  obtelniog  of  the  money 
from  Sargmt  county.  That  Is  durged,  and 
also  tbe  exact  mannw  by  which  it  was  ob- 
tained." 

Beqtondent  is  charged  with  having  pro- 
cured to  be  paid  to  blm  the  money  of  the 
statOL  The  vmoe  Is  laid  in  tbe  city  of  De- 


troit in  which  city  began  tbe  chain  of  cir- 
cumstances Intended  to  secure,  and  which 
did  eventually  secure,  the  payment  of  the 
money  to  him  in  that  city.  The  rule  as  to 
venue  is  thus  stated  In  McClsin  on  Crlm. 
Law,  par.  996:  "The  general  proposition  as 
to  t^e  venue  Is  tbat  it  should  be  laid  where 
the  property  Is  obtelned  by  the  false  i^e- 
tenses;  and  if  tbe  criminal  obtains  money 
In  one  county  or  steto  and  takes  It  with  him 
into  anotbo',  be  is  not  to  be  proaecnted  In 
the  latter.  It  Is  the  comity  or  state  In  which 
tbe  prc^kerty  is  criMaiud,  and  not  the  wie 
in  which  the  pretenses  are  made,  that  fixes 
the  Toine;  for  the  offense  is  not  compiate 
until  tbe  obtelnlng  of  tbe  propwty.**  Tbt 
dedsims  are  not  mtirely  In  harmony,  ona 
or  two  of  the  Sngllsb  cases  being  much  ont 
of  line.  An  examination  of  a  conriderable 
number  of  cases  leads  to  tiie  conclusion  tbat 
in  moat  of  those  In  wbldi  tbe  place  of  actual, 
manual  obtaining  of  tbe  pn^ierty  Is  not  luM 
controlling  of  Jurisdiction,  and  delivery  to 
an  agent  as  to  a  common  carrier,  in  the  de- 
livery  proved  and  relied  upon,  tbe  role 
stated  Is  not  disputed,  but,  and  for  tbe  pur- 
pose of  sustaining  Jurisdiction,  Is  really  af- 
flrmed;  the  delivwy  of  tbe  property  proven 
being  found  to  be  a  delivery  to  tbe  accused 
at  0ie  tlnie  and  place  alleged.  See^  vqiion 
this  subject.  Reg.  v.  Holmes,  13  Q.  B.  D.  28; 
Be^.  V.  Cooke,  1  Foster  &  Fin.  64 ;  Oonunon- 
wealtb  V.  Schmunk,  207  Pa.  544,  fi6  AtL 
1088,  99  Am.  St  Bep.  801;  Gommonwaaltb 
T.  Karpowakl.  167  Pa.  225.  81  Atl.  572;  State 
T.  House,  OS  Iowa.  466,  8  N.  W.  807;  Gonnor 
V.  State.  29  FU.  466.  476.  10  South.  801,  ao 
Am.  St  Rep.  186;  State  v.  Sbaefler,  89  Mol 
271,  1  &  W.  298;  Stewart  V.  Jessup,  61  lud. 
418,  19  Am.  Bep.  789;  Norrls  v.  State.  2S 
Ohio  St  217,  18  Am.  Rep.  291;  Graham  t. 
People,  181  III  477,  S5  N.  B.  179. 47  U  B.  A. 
731;  OommonwealthV  Wood,  142  Mass.  460. 
8  N.  H.  432;  State  V.  LldiUter.  95  Ha  400. 
8  &  W.  720;  Bates  v.  State  (Wis.)  ICS  N.  W. 
251. 

A  numbSr  of  excepttons  and  aaslgnaa  er- 
rors are  based  upon  rulings  admitting  testi- 
mony. The  pretense,  charged  In  the  InCor^ 
matlon  to  have  bem  false  and  effectlre.  Is 
tbe  <me  that  Josqthlne  Summen  "waa  a 
Stranger  not  belonging  to  tills  state.'*  This 
fact  Is.  In  the  certificate  whldi  respondent 
IndMsed  upon  bis  account  asserted,  and 
was  necessary  to  be  asseitod  to  create  a 
state  liability.  The  falseness  ot  the  asser- 
tion, it  may  be  said,  was,  t)6f<H«  the  caae 
went  to  ttie  Jury,  confessed.  In  bis  open- 
ing statement  to  the  Jury,  one  of  respond- 
ent's counsel  said:  "The  sole  issue  in  this 
case  being  (of  course,  this  Is  tbe  issue  in 
one  sense;  we  do  not  care  anything  about 
that  though,  where  Mrs.  Summers  lived; 
care  nothing  about  tbat)  did  John  T.  Hoff- 
mann know  at  the  time  he  sent  In  this  bill  to 
the  state — did  John  T.  Hoffmann  know— tbat 
this  woman  was  not  a  stranger,  but  was  a 
resident  of  tbe  city?  And,  U  he  did  know 
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ft,  did  he  designedly  and  Intentionally  seek 
to  defraud  the  state  of  Mldtlgan  In  pay- 
ing him  Bometbing  which  he  was  not  entitled 
to?  That  to  all  there  la  to  this  case  In  a 
Dutafaell.  There  are  a  thonaand  different 
things,  bat  that  is  the  meat  of  the  case. 
Did  he  know,  and  with  that  knowledge,  did 
be  Intentionally  and  resignedly  deflratid  the 
state  of  Michigan  out  of  the  snm  of  9S6.34? 
That  Is  the  case,  gentlemen."  In  the  argu- 
ment made  to  the  Jury,  the  same  attorney 
nsed  the  following  language:  "Now,  what 
Is  the  Summers  case?  I  am  not  going  to 
stand  before  this  Jury  and  spend  any  time 
upon  the  proposition  whether  or  not  Mrs. 
Summers  was  a  resident  of  this  state.  Of 
course,  that  is  one  of  the  essential  things  to 
be  found  by  the  Jury.  I  am  not  going  to 
stand  before  a  jury  of  12  men  and  say 
that  she  was  not.  Of  course,  I  am  not  going 
to  do  anything  of  the  kind.  I  am  satisfied 
from  this  evidence — and  there  might  be  a 
legal  ou^lon  by  what  Is  meant  by  resident, 
and  all  those  things.  But  I  am  satisfied 
from  thia  evidence  that  yon  are,  and  tbat 
yoa  will  have  no  difficulty  when  you  get  in- 
to the  Jury  room  about  that  We  do  not  ask 
you  to  Inqaire  about  tiiat  matter,  although  it 
18  up  to  you  on  your  oaths — tiiat  Mrs.  Sum- 
men  actually  lived  in  the  dty  of  Detroit 
for  a  period  of  ttom  sbc  to  eight  years  In 
the  city  of  Detroit  before  the  unfortunate 
woman  met  the  Uijuiy  that  resulted  in  her 
death.  We  are  not  going  to  spend  any  time 
on  tbat  proposition.  Although  that  is  one  of 
the  elements  In  thto  case,  waa  or  was  she  not 
a  stranger  not  belonging  to  the  state?  It 
she  wu  actoal^  a  teddent  here,  yon  will 
haTe  to  spend  no  time  on  that  proposition. 
I  do  not  ask  you  to.  I  cotdd  not  consistently 
ask  12  men  wbo  had  the  same  understanding 
that  I  have,  and  his  honor  haa,  and  every- 
body boa,  upon  tbat  proposition  under  tbla 
evidraoe  In  the  case.  And  It  does  not 
amount  to  very  much.  She  did  live,  accord- 
ing to  this  evfdeuce,  for  a  good  many  years, 
at  the  place  where  she  was  shot,  and  bad 
llTed  at  sane  otlier  place  which  baa  been 
designated  here  by  the  evidence  of  one  or 
two  wltneasea  at  another  place  prevlons  to 
that.  The  question  In  this  case  Is  this, 
gentlemen — the  main  Question  in  the  case 
or  the  main  two  things:  Did  John  T.  Hoff- 
mann know  where  she  lived?  And  proposi- 
tion No.  2  is  that,  if  be  bad  that  knowledge, 
did  be  designedly  Intend  to  defraud  the 
state  In  sending  In  that  claim?  Of  course, 
gentlemen  of  the  Jury,  If  she  was  actually  a 
resident  of  the  city  of  Detroit,  and  he  repre- 
sented that  she  was  not,  that  was  a  false 
representation.  But  he  is  not  bound  by 
tbat  unless  he  knew  at  the  time  that  thore 
was  a  false  representation." 

In  view  of  these  statements,  of  the  evi- 
<1ence  prodnced,  and  of  the  verdict  rendered, 
further  dlscunlon  proceeds  upon  the  assump- 
tion that  certain  dementi  ot  the  <rftttiie  diar^ 


ged  are  made  out  These  are  <1)  that  re- 
spondent made  the  pretense  charged,  (2)  that 
It  was  false,  end  (3)  that  by  reason  thereof 
he  obtained  the  sum  of  money  stated.  Of 
the  two  principal  issues  of  fact  remaining, 
one  Involves  the  knowledge  of  the  respond- 
ent that  his  certificate  was  false  in  respect 
to  the  residence  of  Mrs.  Summers;  the  other, 
the  intention  of  respondent  to  cheat  and  de- 
fraud the  state.  Counsel  for  respondent 
did  not  at  the  trial,  and  do  not  now,  con- 
cede that,  tf  respondent  knowingly  made  a 
false  certificate  as  to  the  residence  of  Mrs. 
Summers,  the  Intent  to  cheat  and  defraud 
the  state  would  be  made  out  This  is  made 
plain  when  the  following  requests  to  charge, 
preferred  by  respondent  are.  considered: 
"(15)  *  *  *  If,  under  the  evidence  and 
the  court's  instructions,  you  do  find  from 
the  evidence  beyond  all  reasonable  doubt 
both  the  ftilslty  of  his  statement  and  his 
knowledge  of  it  at  the  time  he  made  the 
statement  then  you  will  pass  on  to  the  next 
proposition:  Did  Hofhnann,  at  the  time  lie 
made  and  forwarded  the  statement  to  the 
Auditor  General,  Intentionally  design  to 
cheat  and  defraud  the  state?  (16)  The  law 
presumes  that  he  did  not  intentionally  de- 
sign to  cheat  and  defraud  the  atate,  although 
his  statement  may  he  found  by  you  to  be 
false,  and  although  you  may  find  tbat  be 
knew  it  was  false.  Before  you  can  find 
that  he  Intended  to  cheat  and  defraud  the 
state,  you  must  each  one  of  yon  be  satisfied 
b^ond  all  reasonaUe  doubt  from  the  evi- 
dence, and  that  only,  13iat  he  actinlly  did  ao 
Intend."  The  knowledge  and  belief  at  re- 
spondent and  his  porpose  and  Intent  were 
each  of  them  a  atate  or  condltirai  of  mind,  to 
be  Inferred  from  circumstances.  Stated  as  a 
general  proposition,  both  knowledge  and  be- 
lief and  Intent  may  be  proven  by  evidence  of 
facto  and  circumstances  fairly  leading  to  the 
condustons  asserted,  and  Mrlj  negativing 
otiier  reasonable  Inferences.  The  case  Is  In 
some  respects  a  singular  me,  It  might  seem 
at  first  blush  that  If  It  was  satisfactorily 
established  that  the  pretense  that  Mrs.  Sum- 
mers was  a  stranger  was  false,  and  that  re- 
spondent had  neltha  knowledge  nor  belief 
warranting  the  certificate  he  made,  if  he  used 
the  pretense  to  obtain  money  from  the  state, 
hlfl  fraudulent  design  would  be.  by  reason- 
able Inference,  made  out  But  It  is  appar- 
ent that  the  forceful  argument  might  be 
made  that  If  the  account  was  a  correct  one, 
and  if  the  respondent  was  entitled  to  be 
paid  the  sum  which  he  obtained,  either  by 
the  state  or  by  the  county,  no  design  to 
cheat  should  be  Inferred.  Rather,  the  in- 
ference should  be  drawn  that  In  some  un- 
explained way,  In  making  ott  and  present- 
ing bills  in  a  large  number  of  cases,  a  mis- 
take had  been  made.  In  a  case  where  every 
element  of  the  crime  charged  must  be  made 
out  bycmd  a  rea8<mable  doubt,  It  might  be 
doubted  whether  one  had  committed  tiie 
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crime .  of  obtaining  money  with  Intent  to 
cbeat  and  deCraud,  U  be  had  not  In  fact 
profited  by  hlB  act  In  attempting,  vlth  re- 
spect to  both  these  Issnes,  to  close  the  dow 
to  aU  reasonable  Infermces  except  of  gnllt, 
the  prosecution  was  permitted,  It  Is  claim- 
ed, to  Introduce,  and  the  Jury  to  consider, 
Incompetent  and  Immaterial  testimony. 

(a)  It  was  shown  that  the  name  of  Mrs. 
Smnmcffs  and  her  place  of  boslness  aE^>eared 
In  directories  of  the  clly  tor  certain  years, 
and  tbat  these  directories  were  a  part  of  the 
oflldal  library  of  respondttot  A  witness 
read  the  entries  from  the  directories  to  the 
Jury.  This  evidence  was  proper,  In  con- 
nection with  other  erldence  showing  that 
Mrs.  Snmmjars  had  for  years  lived  and  done 
bnslness  at  the  place  indicated  in  tiie  direc- 
tories. If  respondent  consolted  the  dlrectwles, 
he  obtained  Information  oE^ioaed  to  the  tact 
cntifled  by  him.  If  he  did  not  ocmsnlt  them, 
bnt  in  the  face  of  the  testimony  given  at  the 
Inquest  pursued  devlons  and  unpromti^ng 
avaines  of  information,  a  reasonable  ground 
tor  inference  affecting  both  his  purpose  and  : 
belief  would  be  afforded.  The  dlrecttuies 
were  in  erldeuoe.  The  fact  that  a  witness 
read  from  them.  It  not  being  claimed  that  a 
false  reading  was  made,  does  not  constitute 
tfror.  City  directories  were  rec^ved  in  erl- 
dencob  and  their  contents  placed  before  the 
jury.  In  respect  of  some  of  the  so-called  CQl*  | 
lateral  cases  her^nafter  referred  to.  Conn-  | 
sel  for  respondent  pofperly  eaough  contend-  j 
ed  for  and  properly  obtelned  a  ruling  to  the  \ 
dfect  that  the  duty  imposed  upon  the  coroner 
In  such  eases  was  te  certify  residence  ac- 
cording to  his  best  infbrmaUon  and  belief! 
The  directories  did  not  prove  tiiat  the  pwaons 
named  were  resldoits  or  were  not  strangers. 
Th^  were,  however,  commonly  used  means 
of  information.  It  appeared  from  them  that 
these  persons  were  resldente  and  not  stran- 
gers. Other  evid»ice  tended  to  prove  that 
the  directories  were  in  fact  correct  There 
was  no  error  committed  in  admitting  them 
in  evidence,  nor  can  It  be  said  that  comwel 
for  the  pec^le,  in  opening  or  In  dosing  the 
case  to  the  Jury,  made,  In  this  connectI<m, 
Improper  statemmts  unfair  comments.  In 
the  charge  to  the  Jury,  no  direct  rtferenoe 
was  made  to  the  directories,  nor  was  any 
requested. 

(b)  The  prosecntion  offered  in  evidence 
some  40  bills  m  vouchers  of  the  defendant, 
upon  blanks  similar  to  the  Summers  blank, 
the  vouchers  being  similar  to  Uw  Summers 
vouchers,  for  allied  fees  and  ezpoisea  in 
alleged  Inquests  held  on  the  bodies  of  ISm 
pnsms  mmtioned  In  said  bills  or  voudiers, 
which  vouchers  were  signed  by  and  in  the 
handwriting  of  the  req  Hmdoit  HoCemann,  and 
upon  each  of  which  was  a  similar  certificate 
of  the  respondent  John  T.  Hofbnann  to  the 
one  in  tiie  Summera  case,  and  each  approved 
by  the  Wayne  cfawult  court  In  all  of  these  bills 
similar  charges  were  miade-^  miles  travel 
tat  witnesses  and  $80  tor  post  mortem  ez- 


aminatitm.  The  major  portion  of  the  other 
bills  was  for  fb»  amount  of  $56.34,  and  mome 
for  a  greater  amount  The  proof  showed 
that  all  of  tiiese  other  bills  were  paid  by  the 
stat&  The  prosecutton  thm  produced  some 
60  or  60  witnesses,  who  gave  testimony  toid- 
Ing  to  sbOTT  lliat  a  large  number  of  the  per- 
sons mentioned  In  these  bills,  among  tbem 
being  Anthony  Beske,  St^faoi  Blllott^  Mar- 
garet Freda,  Scott  Hitch,  and  William  Hc- 
Oon^l,  were  resldente  of  tills  state,  and 
had  lived  in  Detroit  fbr  many  years.  Oyer 
objection  and  exception,  the  prosecution  was 
pwmltted  to  show  by  tiieae  witnesses  that 
In  most  Instances  the  Jury  ms  not  swom 
over  the  body  of  the  deceased ;  that  the  wit- 
nesses did  not  reo^ve  the  amounta  charged 
Cw  In  the  bills;  that  they  recdved  notliinff 
In  any  of  the  cases  for  mileage ;  that  in  many 
of  the  cases  the  witnesses  charged  for  were 
not  sworn  at  all,  but  simply  signed  an  un- 
sworn statement;  that  in  srane  cases  no  in- 
qnesta  were  held  at  all ;  that  in  a  greatmajorl- 
^  of  the  cases  no  autopsy  was  had,  and  that 
none  was  necessary.  The  wltoess  Hlndiman 
identified  tile  files  and  tiie  coroner's  records 
In  the  30  w  40  collateral  cases  Introduced 
in  evidence,  the  record  in  each  of  said  cases 
being  signed  \p  John  T.  Ht^nmann,  respond- 
ent (his  signature  being  identified  by  the 
witness),  such  records  being  made  on  printed 
blanks,  part  of  the  record  being  In  print  and 
part  In  wrltii^,  bound  in  book  torm,  a  part 
of  which  record  states  ttiat  the  corona-,  in 
view  of  the  dead  body,  adminlstetied  to  the 
Jurors  the  oath  required  by  the  statute ;  that 
the  fMlowlng  named  witaesses  (naming 
tbem)  were  sworn  and  testified  at  tiie  in- 
quest; and  that  the  testimony  of  these  wit- 
nesses was  reduced  to  writing,  by  and  un- 
der the  direction  and  in  the  presence  ot  the 
respoudfflit  coroner,  and  after  being  read 
over  to  each  of  said  wltnenea  was  algned 
by  them  respectively;  that  thereupon  the 
Jurors,  npoa  an  Inspecttmi  of  the  dead  body 
of  said  deceased  prawm,  and  aftor  hearing 
the  testimcmy  of  the  wltnessea,  and  making 
all  needful  inquiries,  did  render  and  d^iv^ 
to  the  said  coroner  their  Inquisition  or  Ter- 
dict,  signed  by  each  of  said  Jnrwa,  In  words 
as  follows:  (Then  follows  the  verdict  giv- 
ing respectively  the  varloua  causes  of  deatb 
in  the  various  cases,  among  them  btSag  ure- 
mic poisoning,  cardiac  Insufliclaicy.  valvular 
disease  of  tiw  heart  ftiid  senility).  The  rec- 
<ffd  in  each  of  the  cases  o(mclndea  tiien  with 
tiw  attestetitm  of  the  xeqxmdent  corona-. 
And  these  records  were  admitted  over  the  ob- 
jection of  the  re^wndoit  that  th^  are  In- 
competent immaterial,  and  Irrelevant  to  the 
issue  in  tlie  caae,  and  exceiption  taken.  The 
witness  Hlnchman  tiien  further  testified  tbat 
the  facta  are  not  as  stated  in  the  record,  and 
tbat  aceptiog  in  2  or  3  of  the  80  or  40  eoi- 
lateral  cases  meaittoned,  the  pwsons  whose 
names  aiqpear  in  the  record  as  having  been 
witnesses  at  an  taqoest  never  gave  sworn 
testimony  before  tiie  coron«  and  a  Jury,  and 
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tliat  In  place  tbereof  nnswOTit  itatenieiita 
wen  iNTocured.  trtm  tbem,  eltlur  at  tiielr 
bomea  w  in  Uie  office  of  the  coroner  by  the 
coroner's  clerk,  tbe  witness  T«in»hmft«.  BM- 
d«ice  waa  admitted  tending  to  ptore  tbat 
the  witneasea  In  the  Snnunera  caae  did  not 
traTel  tbe  mllea  charged  fmr,  did  not  recelTe 
pay  for  mileage,  and  that  tbe  post  mortem 
fee  was  not  paid  by  reapondrat  to  any  one. 

It  cannot  be  doubted  that  all  tbla  evidence 
was  prejodldal  to  re^wndoit  He  was  a 
public  officer.  It  tended  to  prove  that  be 
had  been  engaged,  under  cover  of  hla  official 
poeltlon  and  in  tbe  performance,  apparently* 
of  official  dntlea,  in  robbing  tbe  state  by 
means  or  devices  aimllar  to  those  charged 
to  have  been  employed  by  him  in  tbe  Snnih 
mere  Gaae.  It  afforded  ground  to  support 
tbe  neceaaary  Infmncea  of  reapondent^a  gnllt 
of  tbe  crime  Charged.  It  la  aaid  by  conn- 
ad  that  soch  atmllar  cimduct  can  be  shown, 
in  this  dasa  of  caaoa,  mly  where  defendant 
has  admitted  It  Defoidant  has  admitted 
the  acts  In  tbe  caae  at  bar  and  In  the  col- 
lateral cases,  niey  are  shown  by  bis  official 
records.  Tbe  fact  wblch  distlngalabea  tbe 
caae  at  bar  from  some  of  those  dted  In  the 
briefs  is  tbe  one  that  tbe  acta  of  respondent 
wen  proper  acts.  Tbe  presentation  to  the 
Auditor  Genwal  of  an  itemised  acconnt  with 
certlflcatea  attaclied  Is  tbe  propa*  method  of 
rendering  a  proper  account  against  the  state. 
No  number  of  repetitions  of  tbe  act,  within 
a  veaaonable  number,  would  import  bad  faith 
in  a  particular  caae.  But  where  it  la  proved 
that  an  account,  regular  and  proper  In  form, 
Is  false  In  fact,  not  only  as  to  the  party  to 
vhom  made  out  and  presented,  but  In 
amount,  and  that  the  responsible  person 
profited  by  reason  of  the  false  tepreemtA- 
tlons,  and  it  is  furth»  proved  that  the  same 
person  had  theretofore  profited  repeatedly 
by  the  same  false  means,  there  Is  established. 
In  fact,  basis  for  the  Inferwue  of  guilty 
knowledge  and  intent  in  the  particular  case. 
Is  there  any  legal  objection  to  evidence 
which  la  in  fact  so  conilnclngT 

In  Qoeoi  v.  E^vncls,  U  B.  2  (X  O.  R.  128, 
tbe  question  reserved  was  whether  evidence 
of  the  kind  we  are  considering  was  properly 
received  for  the  purpose  of  proving  guilty 
fcnowle^e.  Frauds  was  arrested  while  seek- 
ing an  advance  tnm  a  pawnbroker  of  £11 
sterling  upon  what  be  represented  to  be  a 
diamond  ring.  The  ring  was  produced  In 
court,  and  ezperta  pronounced  tiie  stones 
to  be  crystals,  and  not  diamonds,  and  worth 
no  mwe  than  6  pence  each.  The  defense 
was  that  the  priaoner  did  not  know  tbe 
stones  to  be  false,  but  waa  employed  by  an- 
otbex  to  ^vrn  tbe  ring.  To  prove  guilty 
knowledge,  It  waa  shown  that  the  prisoner 
bad  shortly  before  qffered  other  false  artldes 
to  other  pawnbrokers— a  gold  chain  and  a 
cluster  ring.  In  one  case  he  obtained,  and 
In  the  other  did  not  obtain,  an  advance  up- 
on the  artlclea.  At  the  trial,  because  tbe 
cases  relied  upon  by  the  prosecution  were 


all  cases  eltlier  of  foivery  or  uttering  oonnttf^ 
felt  coSOf  a  verdict  waa  taken  subject  to  de- 
dslMi  ot  tin  point  reserved.  It  was  held 
(Coleridge,  a  J.,  delivering  the  opinion)  that 
tbe  evidence  was  properly  .admitted,  and 
the  foUowing  la  the  rule  stated:  "It  seems 
clear  upon  prlndple  that  when  the  fact  of 
the  priaoner  having  done  the  thing  charged 
la  proved,  and  tbe  only  remaining  question 
la  whether  at  the  time  be  did  It  he  had 
guilty  knowledge  of  tbe  quality  of  hla  act 
or  acted  under  a  mistake,  evidence  of  the 
daaa  received  muat  be  adml8Blbl&  It  tenda 
to  sbow  'tbat  he  was  pursuing  a  coune  of 
similar  acts,  and  thereby  It  raises  a  presump- 
tion that  he  waa  not  acting  under  a  mistake. 
It  la  not  condualve^  for  a  man  may  be  many 
times  under  a  similar  mistake,  or  may  be 
many  times  tbe  dupe  of  another;  but  it  Is 
leas  likely  be  should  be  so  often  than  once, 
and  every  circumstance  which  shows  he  was 
not  under  a  mistake  on  any  of  these  occa-. 
sious  strengthens  tbe  presumption  that  he 
was  not  on  tbe  last,  and  tiila  is  amply  borne 
out  by  authority." 

I  am  not  able  to  distinguish  the  cases. 
In  State  v.  Brady,  100  Iowa,  191,  69  N.  W. 
290,  86  L.  R.  A  693,  62  Am.  St  Rep.  660, 
the  defendant  was  acting  overseer  of  tbe 
poor  for  a  certain  county.  He  was  author- 
ized by  the  board  of  supervisors  to  furnish 
transportation  to  Indigent  poor  persons  found 
within  his  Jurisdiction,  in  order  that  they 
might  be  carried  to  the  places  of  their 
respective  legal  settiements.  For  the  sums 
paid  by  him  in  procuring  this  transportation 
he  would  from  time  to  time  file  an  account 
agalnat  the  county  with  the  county  audltw, 
who  was  authorized  to  Issue  warrants  for 
the  amounts  of  claims  so  filed.  During  the 
year  he  filed  upwards  of  500  such  claims,  ag- 
gregating $1,400  In  amount  Upon  bis  trial 
for  obtaining  a  warrant  by  the  false  preten- 
ses that  he  bad  furnished  transportation  to  a 
woman  and  her  ohlldr^  the  court  permit- 
ted evidence  of  all  of  tbe  claims  filed  by  him 
during  the  year,  and,  by  thdr  records,  of 
all  tbe  ticket  sales  of  certain  «()Iroad  com- 
panies made  in  tbe  dty  of  Ottumwa  dmrlng 
tbe  year.  There  waa  other  evidence  to  sup- 
port the  allegations  of  the  indictment  The 
evidence,  it  was  held,  was  pnq>erly  admitted, 
the  opinion  containing  the  following:  "It 
seems  to  m  that  the  evidence  waa  also  ad- 
missible for  the  purpose  ot  proving  a  system- 
atic scheme  or  plan  on  the  part  of  the  de> 
foidant  to  cheat  and  defrand  tbe  coon^, 
thus  negativing  the  Idea  that  the  presenta- 
tion of  the  claim  In  question  was  accidental, 
or  through  oversight  or  mistake.  *  •  • 
Tbe  jury  may  well  have  found,  from  the 
evidence  complained  of,  that  tbe  filing  of  the 
claim,  and  the  receipt  of  the  warrant  charged 
In  tbe  Indictment,  was  a  part  of  the  plan 
or  scheme  adopted  by  tbe  defendant  to  cheat 
and  rob  tbe  county.  For  this  purpose,  as 
well  as  for  the  purpose  of  establishing  tbm 
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defendant's  knowledge  of  the  falsity  of  the 
claim,  the  evidence  was  admissible." 

The  case  at  bar  Is  one  In  which  the  rale 
above  stated  may  be  safely  applied,  and,  the 
independent  testimony  being  such  as  to  leave 
no  doubt  of  the  making  of  the  pretenses  by 
respondent,  of  the  falsity  of  the  pretenses, 
nor  of  the  resulting  benefit  to  himself,  the 
evidence  In  question  was  admissible^  not 
only  to  prove  a  firaudnlent  Intent,  but  also 
to  piore  knowledge  of  tbe  falsity  of  the 
pret^se  wed.  In  irlnclple,  the  case  is  not 
to  be  distlDgidshed  upon  tbe  subject  of  tlie 
elranent  of  guilty  knowledge  from  such  aa 
inrolTe  Uie  uttering  of  foiled  or  counterfeit 
paper.  It  is  said,  bowerer,  that  tbe  eridmoe 
with  relation  to  tbe  collateral  cases  does  not 
show  Uiat  reqxmdent  had  la  those  matters 
knowledge  that  tbe  persona  were  not  stran- 
gers; Uiat  "whatever  might  be  said  of  ibeSr 
evidential  value,  had  It  beea  proven  that  he 
(als^  certified  those  cases  with  guilty  knoiri- 
«dge,  certainly  It  cannot  be  said  Uiat  wit^ 
the  feet  of  guilty  knowledge  left  out  of  tiKm, 
they  have  any  evidential  value  on  tbe  ques- 
tion of  guilty  knowledge  In  the  main  cas^** 
The  reasoning  Is  not  satisfying.  In  each  case 
the  oertlflcate  vras  made  and  was  falsb  In 
each  respondent  was  either  mistaken,  was 
deceived,  or  was  dishonest  In  most,  If  not 
all,  of  them  be  collected  more  than  he  paid 
out  and  more  than  was  right  It  Is  charged. 
In  Uie  last  case,  that  be  was  dishonest  As 
■evidence  tending  to  support  the  InfereDce  of 
dishonesty,  the  repeated  similar  false  repre- 
sratatioDS  and  the  results  of  than  wflre  ad- 
mitted. As  Is  said  In  Queen  v.  Francis,  he 
may  have  been  each  time  deceived  or  mis- 
taken. It  Is  not  probabl& 

(c)  It  Is  complained  that  error  was  com- 
mitted In  the  manner  of  proving  or  attempting 
to  prove  the  falsity  of  represoitations  in 
some  of  the  collateral  cases.  A  witness  testi- 
fied, over  objection,  that  BfcChmegal  was  for 
About  five  years  member  of  the  Ehigineers' 
Unltm  in  Detroit  This  evidence  was  admis- 
sible for  the  same  reason  that  the  directories 
were  admissible.  Another  witness,  Fetw 
Harris,  one  of  those  named  as  an  Inquest 
witness  In  the  matter  of  Scott  Hltcb,  testified 
that  at  the  coroner's  o£Bce,  at  the  time  bis 
statement  or  testlmtMiy  In  that  matter  was 
giv^  be  informed  the  person  who  was  there, 
and  who  Interrogated  him  and  took  down  tbe 
statement  of  facts  showing  that  said  Hltcb 
was  not  a  stranger,  and  did  cot  give  tbe 
Information  appearing  in  his  signed  state- 
ment The  witness  stated  that  but  one  white 
man  was  present  at  the  time,  and  that  man 
was  not  respondent  Motion  to  strike  ont 
this  testimony  was  denied.  It  has  been  al- 
ready stated,  but  may  be  repeated,  that  the 
witness  Hlnchman,  the  coroner's  clerk,  testi- 
fied, and  that  Is  the  only  Information  upon 
the  subject,  that  when  respondent  came  to 
make  out  bis  bills  or  statements  to  either  the 
<x>uoty  or  tbe  state  he  had  before  blm,  as  part 
of  the  files  in  each  case,  the  statements  of 


witnesses  and  others  which  be  (Hiuchman) 
bad  procured,  either  at  the  Inquest  examina- 
tion, or,  as  In  the  Summers  case.  In  some 
other  way.  In  the  matter  of  Scott  Hitch, 
these  files  were  produced  at  the  argument  In 
this  court  There  are  six  sheets  of  paper 
attached  t(^tber.  On  tbe  first  is  the  certlfl- 
cate  of  Dr.  Sanderson  to  the  fact  of  a  post 
mortem  ecamtnatlon  which  discovered  that 
said  Hltcb  died  because  of  hemonhage  of 
the  lungs  resulting  from  tuberculosis.  There 
follow  written  statements  of  four  persons, 
signed.  The  statement  signed  'Teter  Harris" 
Is  to  this  elfect:  "Knew  Hitch  In  bis  life- 
time. He  always  lived  In  Amberstbur^  and 
only  came  here  In  March.  I  was  just  coming 
from  borne  when  I  noticed  him  bleeding,  and 
I  assisted  ia  putting  him  In  the  ambulance." 
In  none  of  the  statements  Is  there  anything 
indlcatlDg  tbe  necessity  for  an  Inquest  Tbe 
point  made  is  that  these  statements,  not  made 
in  tbe  presence  of  respondent  afforded  him 
no  Information,  and  cannot  be  used  to  show 
bis  gidltr  knowledgsu  Counsel  lose  algbt  of 
tbe  fact  that  unless  there  was  an  inquest 
In  the  matter  of  Scott  Hltcb,  any  demand 
fw  fees  in  12iat  mattor  was  a  fraudulent  de- 
mand. Tbe  law  does  not  contunplate  that 
inquests  shall  be  held     Cormier's  clerks. 

(S)  The  Btat^oits  of  Dr.  Oaae  and  of  Dr. 
Stone,  already  referred  to,  appearing  in  Ote 
files  in  tbe  Summers  Case;  Dr.  Stone  was 
produced  as  a  witness  by  tbe  iwople.  In 
an  aflldavlt  for  a  continuance,  respondent 
had  stated,  among  other  things:  "DepOTwnt 
further  says  that  one  Ida  Stone,  of  tbe  prov- 
ince of  Ontario,  is  a  material  and  necessary 
witness  in  bis  behalf  in  tbe  above-entitled 
cause;  that  be  has  fully  and  fairly  stated 
to  his  attorneys  and  counsel  what  he  ezpects 
to  prove  by  tbe  said  Ida  Stone,  and  that  he 
has  been  advised  by  his  attorneys  and  ooon- 
sel  that  the  said  Ida  Stone  is  a  material 
and  necessary  witness  to  blm,  without  whose 
testimony  be  cannot  safely  proceed  to  a  trial 
in  the  above  entitled  cause,  and  that  be  has 
a  good  defense  on  the  merits  thereof;  that 
respondent  expects  to  prove  by  tbe  said  Ida 
Stone,  among  other  things,  that  the  claim. 
In  said  information  alleged  to  be  false  and 
fraudulent,  was  Just  and  that  the  said  Mrs. 
Josephine  Summers,  In  said  Information  men- 
tioned, was  a  stranger  not  belonging  to  the 
state  of  Michigan,  and  that  tbe  said  Ida 
Stone  80  testified  at  tbe  Inquest  held  on  tbe 
body  of  the  said  Mrs.  Josephine  Summers, 
and  so  stated  to  this  respondent"  Upon 
producing  Dr.  Stone  Iq  court  the  following 
took  place:  Mr.  Hunt:  Tour  honor  will 
remember  the  affidavit  of  counsel  for  de- 
fense filed  on  the  10th  day  of  December. 
Mr.  O'Hara:  We  object  to  any  statement 
There  is  no  necessity  for  any  erplanatlon.  We 
object  to  any  statement  in  the  presence  of 
tbe  Jury  as  to  this  matter  or  anything  per- 
taining to  It  I  don't  know  what  be  Is  to 
say.  The  Court:  I  don't  know  that  what 
he  Is  about  to  say,  or  Is  contemplating  say- 
ing, should  not  be  stated  la  tbs  preseoos  of 
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the  ivry.  Ue.  WUUaa:  I  take  an  vxogpOcn. 
Mr.  Hunt:  I  say,  we  bare  produced  Ida 
Stone  In  view  of  the  affidavit  filed  by  the 
defense,  and  have  placed  her  iqion  the  stand 
here  and  she  csn  now  be  Interrogated  by  the 
defense  In  view  of  the  affidavit  filed  on  the 
10th  of  December.  We  have  the  affidavit 
here.  <Ur.  Hunt  hands  papw  to  Coort) 
Hr.  Hunt:  We  wlU  waive  our  ezanilnallrai 
In  the  first  Instance  In  view  of  their  affidavit, 
and  let  them  go  ahead  and  examine  their 
witness.  Mr.  Wilklns:  If  they  have  any 
testimony  to  put  in,  let  them  proceed,  and  we 
will  then  cross-examine  iu  the  regular 
coarse.  The  Coort:  Do  you  accept  the 
waiver  ?  Mr.  Wilklns:  We  do  not  Mr. 
Hunt:  You  will  repndlate.tbe  witness.  Mr. 
Wilklns:  We  take  an  exception  to  that 
statement  We  are  not  obliged  to  put  in  any 
testimony  at  present  or  at  such  time  as 
the  prosecution  may  designate.  The  Court: 
There  is  no  doubt  about  that  Mr.  Hunt: 
In  view  of  tbeir  refusal  to  examine  the  wit- 
ness, we  will  examine  her  ourselves.  Mr. 
Wilklns:  We  refuse  to  examine  at  this  time. 
We  do  not  admit  that  we  have  any  case  to 
meet  yet  The  Court:  The  prosecatlon  bave 
watv^  the  right  to  examine  tbe  witness. 
The  waiver  not  being  accepted,  and  the  wit- 
ness now  being  on  the  stand,  the  prosecution 
may  proceed.  Thereupon  tbe  witness  was 
examined  by  the  prosecuting  attorney,  and 
cross-examined  by  counsel  for  respondent 
Her  statement  was  offered  by  the  people,  re- 
ceived without  objection,  and  read  to  the 
Jury.  The  affidavit  of  respondent  already 
referred  to,  was  offered  In  evidence  by  the 
people,  and,  over  objection,  tbe  prosecuting 
attorney  read  from  it  to  the  jury  that  por- 
tion already  given.  Thereupon  counsel  for 
respondent  read  tbe  whole  of  the  affidavit 
to  the  Jury. 

The  witness  HInchman  was  produced  by 
the  people,  and  was  without  examination 
turned  over  to  counsel  for  the  defense,  who 
examined  him.  He  testified  upon  such  ex- 
amination to  some  facts  favorable  to  respond- 
ent He  examined  the  testimony  of  the  In- 
quest witnesses  found  in  tbe  files  In  the  Sum- 
mers matter,  and,  after  doing  so,  stated 
that  while^  he  did  not  claim  that  he  took 
down  all  of  the  testimony  given,  "because 
I  coald  not  possibly  get  It  all,"  be  got  the  i 
substance  of  it  as  well  as  he  could.  He  tes- 
tified that  the  statements  then  and  there 
examined  by  him  did  contain  the  substance 
of  what  the  witnesses  stated.  He  stated  fur- 
ther tbat  the  signed  statements  of  Dr.  Stone 
and  of  Dr.  Case  contained  the  substance 
of  what  they  said  to  bim ;  tbat  be  and  not 
respondent  procured  them.  He  was  asked 
wbnt  he  told  respondent  they  said  to  him, 
and  stated  tbat  he  told  him  tbat  Dr.  Case 
said  tbat  In  her  conscious  moments  Mrs. 
Summers  "frequently  mentioned  Chicago  and 
wished  she  had  not  come  to  Detroit  for  If 
she  had  not  this  thing  never  would  have  hap- 
pened" ;  tbat  Dr.  Stone  was  there  during 
the  talk  with  Dr.  Case;  and  that  he  told 
100  N.W.— M 


Mr.  Hoftaann  ot  the  atatemant  made  as  oat 
coming  from  both  Dr.  Gaae  and  Dr.  Stone. 
Following  is  a  portion  of  the  cross-examina- 
tion of  this  witness,  including  that  whltdi  is 
complained  about:  **Q.  Were  those  ptate- 
ments  read  to  the  ivsryl  A.  I  dont  believe 
they  wero;  no,  air.  Q.  Why  were  they  not 
read  to  the  jury?  A.  It  wu  not  necessary. 
It  had  no  bearing  on  the  cause  of  her  death. 
For  that  reason  th^  were  not  read  to  the 
jury.  Q.  Why  did  yon  get  those  statements 
as  bearing  on  what?  A.  As  long  aa  it  was 
a  state  case,  to  have  it  so.  Q.  You  gat  those 
Btatemttits  for  the  express  purpose  of  mak- 
ing a  state  case  at  the  time,  didn't  you?  A. 
I  did;  yes.  sir.  Q.  Is  that  correct?  A.  Yes, 
sir.  *  *  *  Q.  What  reason  was  there  for 
the  use  of  tliese  statements  which  you  claim 
to. have  procured,  when  at  the  Inquest  there 
werft  persons  who  testified,  as  It  appears  in 
your  own  handwriting,  that  they  knew  Mrs. 
Summers  and  lived  near  her?  A.  What  rea- 
son there  was  for  these  two  statements?  Q. 
Yes,  when  there  wore  persons  who  at  the 
inquest  stated  that  they  lived  near  her  and 
knew  the  woman?  A.  The  reason  of  those 
two  statements  was  for  the  purpose  of  mak- 
ing a  state  case;  no  question  about  that 
Q.  Notwithstanding  the  fact  that  there  wero 
persons  who  knew  the  woman,  lived  near 
her,  and  who  testified  at  the  inquest?  A. 
Why,  certainly,  if  she  bad  given  him  those 
statements,  to  Case,  In  his  bearing.  Q.  Did 
yon  attempt  to  get  any  knowledge  from  these 
people  who  stated  there  at  that  time  in  your 
presence —  A.  I  don't  know  anything  about 
it  A.  I  knew  nothing  of  these  witneses  un- 
til they  came  In  tbe  courtroom.  Q.  Tou 
heard  at  tbe  Inquest  tbat  she  lived  at  440 
Sixth  street?  A.  Certainly.  Q.  Did  you  go 
up  there  and  Inquire  bow  long  she  lived 
there?  A.  I  did  not  It  was  not  my  place. 
It  was  not  my  duty.  Q.  Do  you  know  wheth- 
er Hoffmann  ever  went  up  there  to  inquire? 
A.  Tbat  I  don't  know.  I  am  not  tbe  coroner. 
Q.  Do  you  know  whether  he  ever  sent  any- 
body up  there  to  Inquire?  A.  I  don't  know. 
Q.  Did  you  ever  go  up  to  see  Mrs.  Maggie 
Mead  before  this  bUl  was  made  out?  A.  I 
did  not  Q.  After  she  had  testified  tbat  she 
knew  Mrs.  Summers  in  her  lifetime?  A.  I 
did  not  Q.  Did  you  ever  attempt  to  get  any 
Informatirai  from  Bert  High  as  to  how  long 
tbls  woman  had  lived  here?  A.  I  did  not 
It  was  not  my  place  to.  Q.  You  were  simply 
satisfied  to  have  tbe  two  statements  of  peo- 
ple who  say  that  they  didn't  Imow  Mrs.  Sum- 
mers, tbe  deceased,  before  she  was  brought 
to  the  hospital?  A.  I  was  satisfied  with 
them." 

It  is  urged  tbat  Hlncbman's  reasons  for 
securing  the  written  statements  of  Dr.  Stone 
and  of  Dr.  Case  should  have  been  excluded, 
because  It  does  not  appear  that  he  procured 
tbe  statements  by  understanding  with  or  di- 
rection from  respondent ;  that  from  tbe  testi- 
mony the  Jury  might  Infer  that  Hlocbman 
went  to  the  hospital  to  get  the  statements 
to  make  a  state  case  out  of  what  possibly 


Digitized  by 


Google 


860 


lOB  N0BTHWB8TEBN  BBPOBTIIIL 


CBUcb 


should  sot  be  a  state  case;  and  that  he 
KOB  seeking  to  Increase  the  coroner's  fees 
by  "graft,"  with  the  possible  inference  that 
respondent*  was  concerned  in  the  "graft" 
It  Is  not  easy  to  discover  how  It  was  prej- 
udicial error  to  permit  Hlnchman  to  state 
the  only  possible  and  the  self-evident  reason 
for  obtaining  the  statements  of  these  doctors. 
The  reason  was  no  more  evident  after  he 
had  stated  It  than  it  was  before.  The  nn- 
comfortable  Inferences  which  mlgbt  be  drawn 
from  what  HUichman  did,  which  It  was 
certainly  competoit  for  the  defense  to  show, 
are  not  rendered  more  uncomfortable  by  the 
statement  of  the  witness  of  his  purpose. 
Respondent  knew  that  neither  Dr.  Case  nor 
Dr.  Stone  had  testified  at  the  Inquest  He 
did  know,  independently  of  the  statements 
taken  by  Hlnchman,  what  the  Inquest  wit- 
nesses did  say.  As  a  consequence,  he  knew 
that  some  one — himself  or  Hincbman — had 
In  some  way,  at  some  other  time  and  place, 
procured  the  statements  of  the  physicians. 
The  purpose  of  Hlnchman  was.  presumably, 
just  as  apparent  to  Hoffmann  as  It  Is  to  one 
who  reads  the  history  of  the  transaction. 
Further,  Dr.  Stone's  recollection  was  that 
It  was  respondent,  and  not  Hlnchman,  who 
obtained  h^  statement 

It  Is  urged,  also,  that  it  was  error  to 
receive  the  testimony  of  Dr.  Stone  as  to 
what  was  In  fact  said  by  her,  Its  tendency 
being  to  contradict  her  signed  statement,  and 
to  contradict  Hlnchman,  the  conversation 
not  having  occurred  in  presence  of  Mr.  Hoff- 
mann or  being  shown  to  have  been  re- 
ported to  him ;  that  whatever  she  may  have 
heard  concerning  the  residence  of  Mrs.  Sum- 
mers was  hearsay.  It  was  not  objected  be- 
low, and  is  not  here,  that  the  people  bad 
made  Hlnchman  their  witness  and  could  not 
be  allowed  to  Impeach  him  by  the  testimony 
of  contradicting  wltnessea  Dr.  Stone  was, 
at  the  conclusion  of  Hlnchman's  examination, 
again  called  to  the  witness  stand  and  ex- 
amined on  the  part  of  the  people.  During 
her  first  examination,  she  was  asked,  re- 
ferring to  Mrs.  Summers :  "Q.  Do  you  know 
where  she  lived?  Mr.  ^llklns:  I  object  to 
that,  unless  it  Is  of  her  own  knowledge^ 
The  Court;  It  necessarily  means  that  It 
may  be  answered.  A.  I  didn't  see  the  place 
—  Q.  Did  you  know  or  hear  of  It?  A, 
Tes,  I  heard  of  it  Mr.  Wllklns:  As  to 
hearing  of  It,  I  object  to  that  Mr.  Hunt: 
In  view  of  tbelr  affidavit  I  want  your 
honor  to  read  It  again.  If  you  have  any 
question  about  It.  The  latter  part  of  that 
page  (handing  the  court  paper).  The  Court: 
The  pending  question  asked  what  was  told 
the  witness  as  to  the  place  of  residence  of 
the  deceased.  Mr.  Wurzer:  Yes,  I  want 
to  get  at  what  her  knowledge  was  in  rela- 
tion to  the  alleged  statement  to  the  effect 
that  this  woman  was  a  stranger.  •  *  • 
The  Court;  I  think  you  better  test  her 
knowledge.  Q.  Were  the  circumstances  sur? 
rounding  the  shooting  and  the  place  where 
this  woman  was  shot  discussed  in  your  pres- 


ence around  the  hospital?  A.  Tee,  It  wu. 
Q.  And  that  was  quite  a  soisatiooal  case 
at  that  time,  was  It  not,  a  souatlonal 
shooting?  A.  Yes.  Q.  Very  myst'erlons?  A. 
Yes.  Q.  AndwasdlacQSsed?  A.  Yes.  a  I>ld 
yon  bare  any  aort  (Mf  knowledge  wbaterer 
that  Mrs.  Summers  wu  a  stranger,  not 
belonging  to  the  state  of  BflchlganT  Mr. 
O'Hara:  We  object  to  that,  ai  to  wbat 
knowledge  she  may  have  had,  or  what  was 
said.  (Ot^ectlon  orermled.  BxcevtlcHL)  Q> 
Did  yon  liave  sny  knowledge  at  idl  to 
the  effect  tbat  lbs.  Snrnmos  wai  m  stranger 
not  residing  or  not  belonging  to  tlie  state 
of  Michigan?  A.  No,  I  had  no  such  know^ 
edge  as  that;  that  she  was  not  belonging 
to  the  state  of  Michigan.  I  knew  that  she 
k^t  a  atore.  I  was  told  that  she  kept  a 
store—  Mr.  Wllklns :  What  yon  w«e  told 
the  court  baa  ruled  Is  not  admissible  Q. 
Yon  knew,  contrary  to  that;  ttiat  she  wsa 
not  a  stranger,  that  she  lived  hoe?  tSx. 
WlUdns:  That  Is  what  sbe  understood.  I 
object  to  that  The  Court :  Sbe  may  state. 
(Exception.)  Q.  Wasn't  It  discussed  around 
the  house  there,  and  aronud  tbe  bcepltal. 
with  reference  to  the  shooting?  Mr.  Wll- 
klns: X  object  to  that  as  incompetent  and 
Improper.  The  Court:  Doeent  it  bear  npou 
the  opportunity  tbe  respondMit  had  fw  know- 
ing what  people  claimed  as  to  tbe  residawe 
of  the  deceased?  Mr.  Wllklns:  Dlacnsaed? 
No,  your  lumor.  *  *  *  Mr.  Hunt:  Mr. 
Hoffmann's  attitude  with  reference  to  that 
Is  proper,  and  what  he  might  have  learned, 
had  he  gtme  there^  Is  pn^w,  to  go  to  this 
Jury.  The  Court :  The  InftarmatlMi  ttila  wo- 
man bad  as  to  wbare  ttils  woman  realded: 
I  think  you  may  have  tiw  answor.  A.  I 
think  so.  Q.  And  quite  a  good  deal,  wasn't 
It?  A.  I  think  so.  Q.  Did  you  ever  testify 
at  any  Inquest  concerning  this  woman  or 
the  shooting?  A.  No,  I  signed  a  paper. 
That  does  not  Include  the  testimony  in  tbe 
Inquest,  does  It?  Q.  Yes;  I'll  get  to  that 
In  a  moment  Did  yon  go  to  some  place 
and  testify  tn  open  court  to  anything?  A. 
No,  I  never  did.  Q.  Did  you  ever  receive 
any  witness  fees  or  mileage  fees  for  going 
to  court  and  testifying?  A.  No,  I  nev^  did. 
Q.  I  show  you  Bxhibit  172,  and  aak  yon 
whether  that  Is  a  statement  that  yon  signed 
and  whetbw  that  Is  your  signature.  A.  That 
Is  my  signature.  I  think  that  Is  the  state- 
ment I  signed.  Q.  Who  came  and  got  tliat 
statement  from  you?  A.  I  b^  pardon;  I 
didn't  hear  your  qneetion.  Q.  Where  did  you 
sign  that  statement?  A.  I  signed  It  at  Emer- 
gency Hospital.  Q.  About  when,  do  yon 
know?  A,  I  can't  give  the  date.  Q.  Do  yon 
know  Mr.  Coroner  Hoffmann?  A.  Yes,  I  know 
Coroner  Hoffmann.  Q.  Was  he  around  there 
at  that  time?  A.  Now,  I  can't  say  for  certain 
whether  It  was  Coroner  Hoffmann  or — I 
believe  he  had  an  assistant  Mr.  Hlnchman. 
I  think  I  knew  them  both.  They  used  to 
come  to  the  hospital,  and  each  one.  But 
which  one  asked  me  to  sign  tbat;  I  cant 
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say.  I  bare  fo^iotton.  Q.  Was  Bfr.  Hoff- 
mann around  tbere  at  tbo  time  this  woman 
died?  A.  I  dcm^  know.  Q.  Can  70a  'tell 
whether  It  was  Ur.  Hoffmann  or  Mr.  Hlnch- 
man  that  came  and  got  this  statement  from 
yon?  A.  I  tiilnk  It  was  Mr.  Hoffmann,  bnt 
I  am  not  sure.   Q.  Was  the  statement  writ- 
ten ready  at  that  tlma  or  not?       It  was 
written  before  I  saw  11^  and  I  was  asked 
to  sign  It  Q.  Had  yon  made  a  statement 
to  him  prevlona  to  that,  to  famish  him 
the  Information  tnm  wUch  he  wrote  out 
the  statuient?  Mr.  O'Hara:   Statement  to 
whom?  Mr.  WniHr:  Hoffmann.  I  am  talk- 
ing about  Hoffmann.  A.  I  Atm't  remember 
eTer  having  made  any  atatement  to  him. 
Q.  This  particular  statement  was  already 
written  out.  and  yon  were  asked  to  sign  It? 
A.  Tea.   Q.  Were  the  drcmnstances  concern- 
ing this  case  dlscnssed  there  at  that  time 
outside  of  the  signing  of  the  statement? 
A.  No,  I  think  not   I  simply  signed  It  and 
let  It  go  at  that   Q.  Did  you  read  It  over 
at  that  time  before  you  signed  it?  A.  I  am 
sore  I  read  it  over  because  I  always  do. 
Q.  There  Is  a  statement  here  at  the  bottom 
of  it  'She  was  a  stranger.*   What  did  yon 
mean  by  that?   Mr.  WllkiUB:   I  object  to 
what  she  means.   She  can't  Intrarpret  the 
statement   Mr.  Wurzer:    She  can  interpret 
her  own  statement   Mr.  Wllkins:    I  object 
to  It   It  is  not  shown  that  Hoffmann  was  the 
man  who  got  that  statement   The  Court :  I 
think  It  is  proper  to  show  all  attending  facts 
and  drcumstances  snrroundlng  the  signing  of 
this  paper  by  the  witness.   Mr.  Wllklns: 
Hoffmann  can't  be  bound  by  what  statements 
she  may   have  made  to  Hlnchman.  The 
Court:   You  may  show  all  the  attending 
facts  occurring  at  the  time  this  statement 
was  signed  by  her.   Q.  To  the  best  of  your 
knowledge  you  can't  say  at  that  time,  that 
It  was  Hoffmann  who  was  there  and  got  that 
statement  signed  by  yon?   A.  To  my  best 
knowledge,  it  was  Hoffmann.   Q.  Not  Mr. 
Hlnchman?   A.  To  the  best  of  my  knowledge. 
Q.  What  was  said  there  at  that  time,  If  you 
can  remember?   A.  I  was  simply  asked  to 
sign  the  statement  and  I  did  It    Q.  Is  that 
all  that  was  said?  A.  That  Is  all  I  can  re- 
member that  was  said  and  done.   Q.  You 
gave  him  no  Information?   A.  I  gave  him  no 
Information.   Q.  From  which  he  wrote  out 
that  statement  beforehand?   A.  No,  I  gave 
him  no  information  that  I  know  of.   Q.  He 
just  brought  to  you  that  paper,  and  asked 
you  to  sign  It  and  that  Is  all  there  was  to 
it?   A.  Yes.   Q.  Did  you  ever  tell  Hoffmann 
that  Mrs.  Summers  was  a  stranger,  not  be- 
longing to  Michigan?   Mr.  O'Hara:   We  ob- 
ject to  that  as  leading.   We  dont  claim  she 
ever  did.   The  Court:    Objection* overruled. 
(Bxc^tlon.)    A.  No,  I  never  said  she  was 
not  belonging  to  the  state  of  Michigan.  Q. 
Do  you  know  who  else  was  there  at  the  time, 
if  any  one?  A.  When  the  statement  was 
signed?   Q.  Yes.   A.  I  think  there  was  no 
person  in  the  room  but  the  earomr  and  my- 


self. Q.  Were  you  asked  by  Mr.  O(n>oner 
Hoffmann  there  at  that  time  whether  yon  had 
any  knowledge  to  the  effect  that  this  woman 
was  a  stranger  not  belonging  to  the  state 
of  Michigan?  A.  No.  Q.  Or  whether  she 
had  any  residence  In  the  dty  of  Detroit? 
A.  No,  I  don't  remember  anything  of  It  Mr. 
Wurzer:  I  think,  your  honor,  that  It  would 
be  competent  to  ask  her  now  what  is  meant 
by  the  phrase  here,  'She  was  a  stranger.' 
A.  I  think  I  meant  probably  what  Is  there. 
•  •  •  The  Court:  The  question  pend- 
ing here  Is,  whether  the  wltbess'  understands 
Ing  of  the  words,  'She  was  a  stranger,'  Is 
competent  This  statement  was  brought  to 
her  already  prepared,  and  she  signed  it  noth- 
ing being  said  abont  the  contents  at  all.  Mr. 
Wurzer:  I  will  put  the  question  In  this 
form,  if  your  honor  please.  Why  did  you 
sign  this  statement  shown  here  containing 
the  words,  'She  was  a  stranger,'  in  view  of 
the  fact  that  you  knew  she  was  not  a  stranger 
not  belonglog  to  the  state  of  Michigan?  Mr. 
Wllfelns:  I  object  to  that  why  she  signed 
it  The  Court:  It  may  be  answered.  (Ex- 
ception.) A.  I  meant  that  she  was  a  stran- 
ger to  me,  and  we  could  get  but  very  little 
from  her." 

When  recalled.  Dr.  Stone  gave  testimony 
tending  to  show  that  she  remembered  the 
circumstances  attending  the  signing  of  the 
statement  very  well;  that  the  testimony  of 
Hlnchman  that  witness  and  Dr.  Case  were 
together  In  the  same  room  when  the  state- 
ments were  signed  was  untrue;  that  there 
was  nothing  said  in  her  presence  and  In  the 
presence  of  Mr.  Hlnchman  with  reference 
to  the  woman  having  stated  In  her  delirium 
that  she  came  from  Chicago;  that  witness 
never  heard  the  woman  say  anything  of  that 
kind  In  her  delirium;  that  she  had  no  recol- 
lection of  hearing  Dr.  Case  make  any  such 
statement  and  never  heard  Dr.  Case  dis- 
cussing the  matter  with  Mr.  Hlnchman  at 
all ;  that  Dr.  Case  was  not  in  the  room  when 
witness  signed  her  statement  and  she  was 
not  in  the  room  when  Dr.  Case  signed  his 
statement  and  did  not  see  him  sign  it  She 
stated  on  cross-examination  that  the  state- 
ment as  she  signei|  it  with  her  Interpreta- 
tion of  the  statement,  was  correct  So  much 
of  the  testimony  and  course  of  the  trial  has 
been  set  out  for  the  purpose  of  making  plain 
the  connection  between  the  testUnony  of 
Dr.  Stone  and  that  of  Mr.  Hlnchman  and 
the  statements  In  the  affidavit  of  respondent 
read  In  evidence.  To  the  objections  made 
to  the  explanation  given  by  Dr.  Stone  of  the 
sense  In  which  she  understood  the  words  "She 
was  a  stranger,"  In  her  stat^oit  It  Is  an- 
swered that  her  Interpretation  was  In  har- 
mony with  the  natural  and  reasonable  mean- 
ing of  the  words  In  view  of  the  circumstances 
detailed.  Had  she  stated  a  forced,  unnatu- 
ral, or  unreasonable  interpretation,  respondent 
would  have  ground  for  complaint  It  is 
not  reversible  error  to  permit  a  witness 
to  interpret  a  writing^  when  the  Interpreta- 
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tlon  given  1b  the  only  one  Oie  vords  ot  tbe 
writing  win  bear.  As  to  her  otatments  ot 
what  was  said  and  done  at  Bmergency  Hos< 
pltal,  It  must  not  be  forgotten  that  ahe  had 
testided  that  accordliv  to  her  beet  recollec- 
tion it  was  Hoffmann,  and  not  Hlnctunan, 
who  procnred  her  statement  The  result 
may  have  been  to  discredit  Hlncbman,  but 
that  would  have  been  true  had  the  Jury  found 
that  Hoffmann  did  procure  the  statement  In 
view  of  her  statement  that  It  was  H<4fmann, 
the  testimony  was  properly  admitted.  The 
obJectl<»is  made  to  the  reading  of  the  affida- 
vit are  seriously  dieted.  It  Is  claimed  on 
tbe  part  of  ttie  prosecution  that  it  was  re* 
celvable  as  an  admission  of  respondent  to 
show  that  be  was  making  contradictory  de- 
fences and  statements,  and  as  bearing  upon 
bis  knowledge  and  intent  Respondent  was 
not  a  wltn^,  nor  Is  it  apparent  from  the 
record  that  he  was  making  contradictory 
defenses  or  contradictory  Btatementfl.  The 
purpose  In  offering  It  Is  plain.  It  was  to 
show  to  the  Jury  tbat  respondent  had  made 
certain  assertions  of  facts,  and  to  contrast 
the  assertions  so  made  with  tbe  testimony 
given  by  Dr.  Stone  and  by  the  witness  Hlncb- 
man. It  was  hoped  that  tbe  contrast  would 
be  unfavorable  to  respondent  since,  if  the 
witnesses  were  t>eIieTed,  respondent  would  be 
discredited.  The  language  used  by  the  prose- 
cuting attorney  was  calculated  to  accentuate 
tbe  plain  and  irreconcilable  conflict  between 
tbe  statements  of  tbe  witness  and  the  affi- 
davit of  respondent  If,  however,  the  con- 
duct and  language  of  the  prosecuting  at- 
torney was  not  calculated  to  produce  effects 
other  than  those  which  reason  would  admit 
and  if  placing  tbe  affidavit  before  the  Jury 
was  proper  for  any  purpose,  reversible  orror 
will  not  be  found. 

Counsel  for  respondent  concede  that  state- 
ments of  fact  voluntarily  made  under  oath 
by  the  accused,  may,  when  relevant  be  proved 
against  him  as  admissions  on  bis  trial.  They 
assert  however,  that  the  portion  of  the  affi- 
davit read  by  the  prosecuting  attorney  is 
neither  a  statement  of  fact  nor  relevant;  tbat 
It  is  a  statement  of  expectation,  and  of  what 
respondent  hoped  to  be  .able  to  prove  by  the 
witness.  If  tbe  facts  ex[>ected  to  be  proved 
by  tbe  witness  were  facts  outside  the  person- 
al knowle^e  of  the  affiant  and  known  to 
him  only  by  hearsay  or  belief,  it  might  well 
be  said  that  the  affidavit  contains  no  asser- 
tion of  facts.  Such,  however.  Is  not  the  case. 
Respondent  as  well  'as  the  witness,  liad 
knowledge  of  tbe  facts  which  he  asserted  the 
witness  would  state.  At  the  time  the  affi- 
davit was  made,  respondent  stood  accused 
of  crime.  An  issue  had  been  made  between 
the  people  and  himself,  Involving  the  knowl- 
edge and  belief  with  which  be  made  his 
certificate.  Pending  the  trial  of  that  Issue, 
this  affidavit  was  made.  Its  effect  Is  to  as- 
sert that  the  relevant  and  material  facts 
therein  stated  are  true  to  affiant's  own  knowl- 
edge and  that  tbe  absent  and  desired  witness 


will  so  testify.  Conned  have  referred  ns  to 
no  case  directly  In  jtolnt  It  Is.annmon  inrac- 
tlce,  In  the  trial  of  criminal  cases,  to  show 
that  the  accused  haa  made  self-eorvlng  ex- 
planatory statements  concerning  iho  drcnm- 
Btances  of  tbe  tjftaue  with  which  he  is  char- 
ged and  hla  connecthm  tbowwith,  and  that 
such  statements  were  untrue.  Such  state- 
ments are  not  In  the  ordinary  sense  In 
which  the  word  la  used,  thongb  perhaps 
strictly  so,  admissions,  nor  are  they  con- 
fessions. They  are  sometimes  classed  as  con- 
duct of  tbe  accused.  In  People  v.  Arnold, 
43  Mich.  3DS,  5  N.  W.  385,  38  Am.  Rep.  182. 
this  court  held.  Campbell,  J.,  dissenting,  that 
a  prisoner's  statement  In  his  own  defense  on 
a  former  trial  might  be  given  In  evidence  as 
partof  tbe  people's  case  and  shown  to  be  fiUa& 
I  can  see  no  dtfferoice  In  principle  between 
that  case  and  the  one  at  bar.  Mndi  tbat  Is 
said  hi  the  dlss^tlng  opinion  would  be  with- 
out force  here.  See,  also,  People  v.  Prugne. 
72  Mich.  178,  40  N.  W.  243;  People  v.  Eaton, 
69  Mich.  559,  26  N.  W.  702.  Statements  made 
by  an  accused  person  tending  to  divert  sus- 
picion from  himself  may  be  proved,  and 
shown  to  be  false.  Commonweatth  v.  De- 
vaney,  182  Mass.  83,  d4  M.  E.  402;  Common- 
wealth V.  Starr,  86  Mass.  301.  In  State  v. 
Furgerson,  162  Mo.  668,  678,  63  8.  W.  101. 
104,  It  is  said:  "Any  and  all  statements 
shown  to  have  been  made  by  defendant 
tending  to  show  his  connection  with  tbe 
homicide  were  admissible,  howevw  inconsist- 
ent they  may  have  been,  and  r^ardleas  of 
any  tendency  ttiey  may  have  bad  to  discredit 
him  as  a  witness  before  the  Jury.  Such 
evidence  was  not  Introduced  for  the  purpose 
of  Impeaching  or  discrediting  defendant  as 
a  witness,  but  was  for  the  direct  purpose 
of  showing  that  he  committed  the  crime." 
So  of  fabricated  and  false  statements  made 
to  account  for  the  possession  by  the  accused 
of  stolen  property.  Coleman  v.  People,  58 
N.  T.  555.  In  Stewart  v.  People,  23  Mich. 
75,  9  Am.  Rep.  78,  opinion  by  Mr.  Justice 
Cooley,  it  is  said:  "Tbe  proper  test  for  the 
admissibility  of  evidence  ought  to  be,  we 
think,  whether  It  has  a  tendency  to  affect 
belief  in  the  mind  of  a  reasonably  cautious 
I)er8on  who  shonld  receive  and  weigh  it  witb 
Judicial  fairness."  There  can  be  no  doubt 
that  If  the  source  of  Information  and  tbe 
particular  information  received,  as  stated 
by  respondent  in  tbe  affidavit  were  as  stat- 
ed, they  would  tend  to  prove  that  respond- 
ent bad  information  upon  which  to  base 
belief  that  Mrs.  Summers  was  a  stranger  not 
t>e]onglng  to  the  state  of  Michigan.  Tbat  re- 
spondent made  the  affidavit  the  assertion, 
with  personal  knowledge  of  the  truth  or 
falsity  ofr  the  matter  expected  to  be  sworn 
to  by  tbe  witness,  and  tbat  it  was  untrue, 
and,  resultantly,  the  expectodon  expressed, 
could  be  realized  only  if  tbe  witness  should 
commit  perjury,  are  facts  calculated  to  raise 
the  belief  in  the  mind  of  the  most  cantloaa 
person  that  respondent  had  no  Informatloa 
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or  belief  that  yLn.  SummerB  was  a  stranger. 
In  coniiectlon  wltb  the  undisputed  facts  con- 
cerning her  residence,  the  statements  made 
hj  the  inquest  witnesses,  the  avenues  of  in- 
formation open  to  respondent  which  led  to 
the  truth,  the  false  assertlona  made  in  this 
affidavit  are  circumstantial  evidence,  of  the 
most  convincing  nature,  that  respondent 
fraudulently  certified  the  account  which  he 
presented  to  the  state  No  constitutional 
right  of  the  accnsed  'was  Infringed,  and  no 
good  reason  la  asserted  for  excluding  this 
Index  of  the  knowledge  and  belief  attendli^ 
the  making  of  the  certificate.  What  the  prose- 
cuting attoroey  said  upon  the  occasion  should 
have  been  left  unsaid.  The  proper  time  for 
argument  bad  not  arrived.  As  argument,  It 
was  not  Imiii-uper. 

As  to  other  objections  maAe  at  the  trial. 
The  testimony  of  Dr.  Smith,  that  he  received 
no  pay  for  making  the  post  mortem  examina- 
tion was,  for  reasons  already  stated,  admis- 
sible. His  testimony  concemlug  the  reason- 
ableness of  a  fee  of  $30  In  cases  stated  by 
way  of  hypothesis,  was  Immaterial.  It  was 
not,  however,  prejudicial.  It  went  little, 
if  any,  beyond  what  would  have  been  proper 
argument,  based  upon  common  knowledge. 
It  does  not  require  that  an  expert  shall 
testify  ttiat  no  post  mortem  examination  was 
needed  In  a  case  like  the  one  of  Scott  Hitch, 
nor  that  one  post  mortem  examination  may 
properly  be  paid  for  at  a  price  which  would 
not  be  earned  in  another  of  less  difficulty, 
or  requiring  less  time  and  skill  In  Its  per- 
formance. The  testimony  of  the  witness 
Lennon  to  the  effect  that  Mrs.  Summers  pos- 
sessed certain  mortgages  does  not  appear 
to  have  been  material.  It  could  not  have 
prejudiced  respondent.  The  force  of  the  ar- 
gument made  by  counsel  tcx  the  people  that 
the  objections  made  to  the  testimony  of 
the  witness  Hlncbman  are  answered  by  the 
,  tendency  of  his  own  and  other  testimony  to 
sbow  that  be  and  the  respondent  were  co* 
conspirators  has  not  escaped  os.  In  view  of 
tiie  charge  to  the  Jury,  we  bare  preferred 
to  sustain  the  mllngs  made  upon  the  grouuds 
already  stated.  However  unnecessary,  It 
was  proper  to  permit  the  deputy  auditor 
general  to  testify  that  be  did  In  fact  rely  up- 
on the  certificate  of  respondent  It  Is  not 
fonnd  that  any  reversible  error  was  commit- 
ted upon  tlw  trial. 

On  tbe  part  of  respondent  59  requests  to 
cbarge  were  preferred.  It  is  impossible,  with- 
in tb»  proper  limits  of  an  oplnloUi  to  set  out 
lliese  requests,  or  to  compare  them  with 
the  4dia^;e  given.  Tblrty^ven  of  these  re- 
qaests  are  marked  as  given;  others  as  re- 
fused or  refused  as  presented.  So  far  as 
the  requests  question  tbe  charge  given  with 
respect  to  the  falsity  of  tbe  certificate  of  the 
respondent,  reference  Is  made  to  what  has  al- 
ready been  said  In  this  opinion  upon  that 
matter.  Particular  attention  Is  paid  In  the 
brief  for  the  respondent  to  the  following 


Infirmities  In  tbe  charge  as  It  was  first  given 
to  tbe  Jury:  (1)  Upon  the  subject  of  tbe 
requirement  tliat  respondent's  knowledge 
of  the  falsity  of  tils  certificate  must  be  found 
beyond  reasonable  doubt  (2)  The  effect  to 
be  given  to  the  testimony  concerning  the 
collatei'al  cases  which  had  been  introduced. 
<3)  Tbe  court's  definition  of  a  reasonable 
doubt. 

As  to  tbe  first  of  these  the  court  said  to 
tbe  Jury:  "It  may  well  be  asked  at  the 
onttiet  what  are  the  facts  necessary  to  be 
established,  to  prove  the  crime  of  obtaining 
money  by  a  false  pretense?  These  facts 
must  be  proved:  There  must  have  been  a 
false  pretense;  that  is,  a  fraudulent  repre- 
sentation of  some  fact  That  is  a  false  pre* 
tense.  This  representation  must  tiave  been 
made  with  a  knowledge  of  Its  falsity.  Tbe 
purpose  of  It  must  be  to  cbeat  or  defraud. 
And,  being  calculated  to  do  this,  it  must  be 
shown  that  It  did  actually  deceive  and  de- 
fraud, causing  the  defrauded  person  to  part 
with  bis  money  because  of  the  false  repre- 
sentation. Now,  applying  this  description  of 
the  offense  to  this  case,  it  la  here  charged* 
and,  in  order  to  Justify  a  verdict  of  gnilty 
at  your  hands,  It  must  be  proved  to  your  sat- 
lafoctioii  b^Dd  every  reasonaUe  doubt 
first  that  Josephine  Summers  was  not  a 
strainer  not  belonging  to  this  state;  second, 
that  at  the  time  he  certified  to  bis  bill  and 
presented  It  to  tbe  Auditor  General  tibe  de- 
tenant  knew  that  she  was  not  a  stranger 
not  belonging  to  this  state;  third,  tbat  he 
Intended  to  detMud  the  state  out  of  the  sum 
claimed  by  bim  in  tbat  bill;  and,  finally, 
fourth,  that  In  reliance  up<m  the  representa- 
tion made  by  him  as  to  that  In  his  certificate 
tbe  state  paid  bIm  the  amount  of  bis  bill. 
The  element  tbat  Mrs.  Summers  was  not  a 
stranger  not  bcloii^iiv  to  this  state  Is  not 
disputed.  This,  however,  does  not  establish 
tbat  the  defendant  bad  knowledge  of  that 
fact  Nor,  of  course,  does  It  ratabllsh  either 
of  the  remaining  elements.  To  Justify  a 
verdict  of  gnil^,  all  four  dements  must 
be  proved.  If  any  of  tbem  Is  not  proved, 
or  if  you  have  any  reasonable  doubt  a^  to 
any  of  them,  you  should  acqnlt  the  defend- 
ant If  aU  are  proved,  you  should  convict 
him."  Further  on  In  tbe  charge  be  said: 
"Now,  one  of  tbe  elements  essential  to  be 
proved  in  the  conduct  of  the  defendant  in 
the  Summers  Inquest  Is  guilty  knowledge. 
Tbe  doing  of  the  act  Involved  here— that  is, 
tbe  making  and  presentation  of  the  certifi- 
cate to  tbe  Auditor  General — is  not  disputed; 
but  the  knowledge  existing  in  tbe  mind  of 
tbe  defendant  at  the  time  of  tbe  act  is  dis- 
puted. Was  be  aware  that  tbe  representa- 
tions he  made  In  his  bill  and  certificate  were 
false?"  Later  on,  tbe  Jury  being  in  court 
for  further  Instructions,  one  of  tbe  Jurors 
said:  "I  would  like  to  have  your  honor's 
explanation  of  knowledge  and  Intent"  And 
upon  this  subject  tbe  court  said  to  the  Jury: 
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"Now,  If  be  knew,  when  he  did  that  [made 
out  the  bill  for  services  and  attached  the 
certificate],  that  she  was  not  a  stranger  not 
belonging  to  this  state,  and  intended  In  pre- 
senting that  bill  to  cheat  and  defraud  the 
state  out  of  the  amount  of  the  bill,  and  de- 
ceiTed  the  state  by  It,  so  that  he  got  the 
amount  of  his  bill,  then  the  offense  la  prov- 
ed. ♦  •  ♦  It  Is  for  you,  to  say,  when  the 
reevondent  made  np  that  bill  and  sent  it  to 
the  Auditor  General,  did  he  know  that  she 
was  a  resident  here?  If  he  knew  that,  did 
be  Intend  to  cheat  and  defraud  the  state  by 
making  a  state  case  out  of  that  Inquest  In 
submitting  that  bill?  If  the  state  was  de- 
celved  by  It,  and,  relying  on  that  bill,  paid 
the  money,  and  the  facts  are  as  set  forth  In 
tbe  information,  then  the  (^ense  Is  proved." 
And  ««aln:  "It  la  not  disputed  that  the  de- 
fendant as  conmer  submitted  this  bill,  but 
the  knowledge  existliv  In  the  mind  of  the 
defendant  at  the  time  of  tbe  act  la  dlq^nted. 
Was  he  aware  that  the  rqweaentatlons  made 
in  the  bin  and  oertlflcate  w«e  falser' 

As  to  the  second  objection  stated.  It  Is 
said  that  tbe  effect  of  tiw  instmctton  which 
the  court  gave  tbe  Jurr  and  Its  Inflnulty 
was  tbat  it  permitted  tbem  to  consider  the 
testimony  adduced  in  the  e(rilateral  cases 
as  bearing  upon  the  questlmi  of  the  appel- 
lant's gailt7  knowledge  In  tiie  particular 
case  on  trial.  This  objection  has  been  con- 
sidered with  reference  to  the  admlsslbltlty  of 
testimony,  and  what  is  there  said  disposes 
of  the  objections  made  to  the  diarge  based 
upon  the  same  reasoning. 

As  to  the  definition  of  a  reasonable  doubt 
Respondent's  request  on  the  subject  Is  mark- 
ed "Olven."  It  Is  claimed,  however,  that  as 
given  in  tbe  general  charge  tt  did  not  suffi- 
ciently cover  tbe  ground.  The  court  said: 
"To  warrant  a  verdict  of  guilty,  this  presump- 
tion [of  innocence]  must  be  overthrown  by 
evidence  which  leaves  no  reasonable  doubt 
of  his  guilt  Now,  what  Is  a  reasonable 
doubt?  It  Is  not  a  mere  possible  doubt,  be- 
cause everything  relating  to  human  afiTalrs, 
depending  upon  evidence,  Is  open  to  some 
possible  or  Imaginary  doubt  Proof  beyond  a 
reasonable  doubt  is  such  proof  as  satisfies 
your  Judgment  It  Is  proof  which  excludes 
every  reasonable  theory  of  Innocence.  If,  on 
any  reasonable  view  of  tbe  evidence,  tbe  facts 
proven  are  conslstoit  with  the  innocence  of 
the  respondmt  or  if  they  raise  a  reasonable 
doubt  of  guilt  your  verdict  should  be  not 
guilty.  To  be  reasonable,  however,  a  doubt 
must  be  founded  upon  reason,  and  must  be 
created,  not  by  an  outside  source,  but  must 
grow  out  of  tbe  evidence  In  the  case.  It  Is 
a  doubt  for  whldi  a  cause  or  reason  can  be 
assigned,  and  which  leads  you  to  entertain 
a  conscientious  belief  that  there  is  an  ab- 
sence of  some  necessary  proof  to  show  the 
respondent  guilty.  If,  after  a  consideration 
and  comparison  of  the  mtlre  evidence,  your 
ndnds  an  In  that  eondlttou  tbat  yon  cannot 


se^  that  yon  feel  an  abiding  conviction  to  a 
moral  certainty  of  the  truth  of  the  charge* 
brought  against  this  defeidant  such  a  state 
of  mind  may  be  fairly  said  to  Indicate  tb* 
existence  of  a  reas(mable  doubt  If,  on  ttie 
other  hand,  yon  are  of  tbat  certain  mind  that 
yoii  are  entirely  convinced  and  your  reason 
and  Judgment  are  satisfied,  from  tiie  evidence, 
tbat  this  respondent  committed  the  crime 
here  charged,  then  you  may  be  fairly  said 
to  have  no  reasonable  doubt  of  his  guilt 
Throwing  aside  the  technical  language  re- 
quired to  be  used  in  explaining  and  defining 
what  is  and  what  is  not  a  reasonable  doubt 
let  me  endeavor  to  smnmarlze  the  law  In 
these  plain  terms:  If  you,  as  men  of  careful 
judgment  have  upon  any  material  matter  an 
boneet  fair  doubt,  which  Is  raised  in  your 
minds,  not  frQm  an  outside  source,  but  by 
tbe  evidence  given  here  in  opra  court  and 
which  appeals  to  your  sound  Judgment  sucb 
a  doubt  may  rlghtiy  be  said  to  be  a  reason- 
able doubt  Tbe  benefit  of  any  such  doubt 
must  be  accorded  to  the  defendant  by  an 
acquittal.  If,  on  tbe  other  hand,  after  ap- 
plying your  best  judgment  to  the  testimony, 
you  are  satisfied  from  the  evidence  that  the 
crime  charged  was  committed  by  this  re- 
spondent and  no  other  reasonable  conclusion 
Is  possible,  then  you  are  convinced  beyond 
any  reasonable  doubt  that  he  Is  guilty.  And 
In  that  event  your  verdict  should  be  (me  of 
gullly."  In  other  parts  of  his  charge,  the 
Judge  had  said  to  tbe  Jury:  "Tbe  presump- 
tion of  tbe  law  Is  tbat  be  is  Innocent  until 
he  Is  proven  guilty.  This  presumption  be- 
longs to  the  defendant  throughout  the  trial 
of  the  cause,  until  evidence  is  introduced 
proving  him  guilty  to  your  satisfaction.  Hie 
burd^  of  Mtablisbing  his  guilt  rests  upon 
the  people  throughout  the  case.  He  Is  not 
required  to  establish  bis  Innocence,  and  con- 
sequently the  fact  that  he  has  not  testified 
In  his  own  behalf  should  In  no  way  be  con- 
strued against  him.  There  Is  no  burden  rest- 
ing upon  htm.  Tbe  only  burden  In  tbe  case 
rests  upon  tbe  people,  and  that  requires  tbe 
prosecution  to  prove  tbe  guilt  of  the  re- 
spondent In  all  Its  elements.  This  presnm[>- 
tion  of  Innocence  attaches  to  every  element 
of  the  offense  charged."  It  Is  said  tbat  a 
reasonable  doubt  does  not  necessarily  bare  to 
grow  out  of  tbe  evidence  in  tiie  case,  bat  naay 
arise  from  want  of  evidence,  and  tbat  a  rea- 
sonable doubt  need  not  be  one  for  which  a 
cause  or  reason  can  be  assigned.  It  may 
be  said  tbat  it  would  not  have  been  error  to 
refuse  a  request  to  charge  preferred  in  the 
exact  language  of  the  charge  given.  Con- 
sidered as  a  whole,  it  is  not  evident  tbat  the 
jury  were  wrongfully  advised,  or  in  any  noan- 
ner  misled.  Tbe  criticism  made  by  connsd 
was  considered  and  rejected  In  People  t. 
StubenvoII,  82  Mich.  829,  832,  28  N.  W.  883. 

As  to  the  proceedings  aft»  tbe  Jury  bad 
been  chained  and  had  retired:  The  Jury  re- 
tired about  10  o'clock  a.  m.  oa  January  IStfa. 
and  at  about  11  o'doift  m  Batorday  momliif: 
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the  14tb,  were  hy  direction  of  tbe  court  Bod 
MTlthont  any  request  for  further  toatructlous 
again  brought  into  court,  when  the  following 
took  place:  The  Court:  Will  the  foreman 
please  rise?  (Juror  Bush  Wilcox  rose  In  bis 
seat)  The  Court:  Hr.  Foreman,  Ii  It  « 
question  of  fact  upon  wbicb  the  Jury  are 
differing?  The  Foreman:  Yes,  sir.  The 
Court:  That  Is  all."  Thereupon  the  court 
proceeded  at  some  length  to  Instruct  the  Jory, 
first,  upon  the  subject  of  what  was  meant 
by  tbe  term  "stranger  not  belonging  to  this 
state,"  and  also  and  tn  a  general  way  to 
say  to  them  that  they  were  required  to  decide 
the  case  solely  and  alone  upon  evidence  giv* 
en  by  witnesBes;  that  deliberation  meant  an 
endeavor  to  reconcile  their  views  under  the 
law  and  the  evidence,  to  welgb  one  side  care- 
fully against  the  other,  to  be  honest  and  fair 
with  one  another.  The  Jury  having  again  re- 
tired, two  additional  requests  to  charge  were 
presented  by  cooDBel  for  defendant,  where- 
upon the  Jury  was  again  brought  Into  court, 
and  the  first  request  preferred  was  given  and 
the  second  denied.  Then' a  third  additional 
reqneet  to  diargft  the  Jury  wu  filed,  bnt  was  : 
not  given.  At  11:80  a.  m.,  a  request  having 
bew  received  from  the  Jury  to  that  tSwt, 
tbej  were  again  brought  Into  the  coortroom, 
InBtmctionB  already  gtvu  were  repeated, 
and  some  fnrtha-  ln>tnictl<au  itven.  in  an- 
Bww  to  queries  propomided  Jurors.  At 
4:10  p.  Dk,  a  request  to  that  effect  taaviiig 
tieeu  recel'TOd  from  tbe  Jnry,  th^  were  again 
brought  into  court  In  answer  to  a  qDestlon 
from  tbe  Judge,  tbe  foreman  stated  tiiat  they 
desired  to  have  read  the  testimony  of  Bert 
High,  Bfrs.  Head,  and  Harry  Scdurmn  at  ttie 
inquest  of  the  Snmmers  case.  TIm  court 
seems  to  have  at  first  misunderstood  tlw  le- 
anest, saying  that  the  testimony  was  very 
lengtliy  and  was  taken  by  three  stenographers 
whmn  be  would  liave  read  the  testimony  to 
tbe  Jury,  Thereupon  the  foreman  again 
stated  that  what  tbey  wanted  was  the  orig- 
inal testimony  that  was  shown  In  the  court — 
that  taken  at  tbe  inquest.  The  court  then 
asked  them  If,  In  addition  to  that,  they  want- 
ed also  what  the  witnesses  swore  to  on  the 
trial,  and  received  the  reply  that  all  they 
wanted  was  the  stotements  taken  at  the 
Inquest  Counsel  for  the  defendant  requested 
the  court  to  read  also  the  statements  of  Dr. 
Stone  and  of  Dr?  Case.  At  about  S  o'clock, 
the  papers  having  been  produced,  those  ask- 
ed for  by  the  Jnry  were  read  by  the  court 
Ttiese  liavlng  been  read,  a  Juror  asked  this 
quc>;tlon:  "How  long  has  a  person  to  live 
here  In  order  to  be  a  resident?"  Some  In- 
structions upon  this  point  having  been  giv- 
en by  the  court,  the  Jury  again  retired.  At 
6:38  the  Jury  rendered  a  verdict  of  guilty  as 
charged.  "The  Court:  Yon  are  discharged, 
gentlemen,  from  further  consideration  of 
tbe—  Hr.  Wilkins:  I  wonld  like  the  Jury 
polled.  Tbe  Court:  Tbe  verdict  has  al-  I 
reaaj  been  reoeived  and  reetnded.  1  think  I 


the  request  for  polling  comes  too  late.  How- 
ever, the  Jury  may  be  polled."  Tbe  Jury  was 
polled.  In  answer  to  the  usual  formal  ques- 
tion. "Was  this  and  Is  this  your  verdict?" 
three  Jurors  answered,  "It  Is  now."  The 
verdict  as  a  whole  was  then  again  taken  and 
tbe  Jury  excused ;  an  objection  being  entered 
by  counsel  for  respondent  to  receiving  the 
verdict  based  upon  the  answers  of  three  of 
the  Jurors  already  stoted.  The  court  de- 
clined to  enter  a  stay  of  proceedings  or  to 
take  any  ball  for  the  release  of  respondent, 
both  of  which  were  applied  for  by  counsel. 
On  Monday  morning,  defendant  having  been 
brought  into  court  his  counsel  announced 
they  had  a  motion  In  arrest  of  Judgment  and 
such  a  motion  was  entered.  It  was  at  once 
denied,  and  tbe  court  thereupon  sentenced 
defendant  to  imprisonment  In  tbe  state's  pris- 
on at  Jackson  for  not  less  than  4  years,  and 
made  an  order  giving  reqwndent  90  days  In 
which  to  move  for  a  new  trial  or  settle  a 
bin  of  exceptions. 

There  followed,  on  April  6th,  tbe  presenta- 
tion of  a  motion  for  a  new  trial,  based  upon 
tbe  records,  flies,  and  testimony,  and  upon 
various  exhibits  and  affidavits,  to  which 
were  opposed  counter  affldavlta  taken  and 
filed  on  the  part  of  tbe  people.  The  new 
matter  presented  as  a  foundation  for  this 
motion  consisted  of  a  showing  made  up  of 
the  examination  of  one  of  tbe  Jurors  on 
his  voir  dire  and  certain  affidavits  tending 
to  show  that  tbe  juror  bad  not  honestly 
answered  the  questions  In  his  examination 
and  was  not  an  impartial  Juror.  It  Is 
enough  to  say  that  counter  afiidavlts  were 
filed,  that  tbe  Issue  raised  was  determined 
by  the  court  upon  the  showing  and  counter 
showing,  and  this  determination  would  not 
be  disturbed  here,  even  If  the  counter  show- 
ing was  less  conclusive  than  it  appears  by 
tbe  record  to  have  been.  Tbe  affidavits  of' 
four  of  the  Jnrymen  were  filed.  These  wwe 
to  the  effect  that  while  the  Jury  was  deliber- 
ating end  discussing  the  evidence,  the  officer 
or  officers  In  charge  of  tbe  Jury  looked 
through  tbe  keyhole  of  the  door  of  the  Jury 
room  and  spied  upon  the  Jurors,  and  that  the 
fact  that  such  officer  or  office  were  wltldn 
bearing  and  were ''listening  and  spying  was 
known  to  and  commented  upon  by  tbe  Jurors 
during  their  dellberatlcms.  and  before  a  ver- 
dict bad  been  agreed  upon,  and  entered  Into 
their  deliberations  and  discussion.  One  of 
these  affidavits  contains  the  following  stote- 
ment:  "Deponent  farther  says  tliat  on  Sat- 
urday morning,  January  14,  IOCS,  before  tbe 
jury  had  agreed  upon  their  verdict,  they 
were  called  into  tbe  courtroom  and  partic- 
ularly and  especially  <^rged  by  tbe  court 
on  some  matters  that  were  under  discussion 
at  the  time  said  officers  were  listening  as 
aforesaid,  and  that  the  Jury  were,  after  tbey 
had  been  so  charged  afresh,  soit  back  into 
tbelr  Jury  room  to  delll>erate  further  upon 
their  verdict,  and  that  the  matter  of  tli^r 
having  been  so  charged  by  the  court,  on  Sat- 
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nrday  morning,  upon  matters  under  dfawnfl- 
sion  while  the  offlcen  were  so  listening,  wu 
then  and  there  commented  upon  snd  discuss- 
ed hy  the  Jurors  during  ttaelr  deliberations 
on  their  verdict,  and  before  th^  had  agreed 
upon  ttaelr  vordlct,  and  that  It  was  then  r«- 
marked  hj  some  of  said  Jurors  that  ttaelr 
discussions  In  the  Jury  room  and  what  wu 
said  by  the  different  Jnrors,  In  the  course 
of  such  discussion  and  as  a  part  of  tbe 
deliberations  of  such  Jury,  must  hare  been 
r^rted  by  said  facers,  and  deponent  says 
that  ttaese  matters  entered  Into  the  discus* 
slon  of  the  Jury  upon  their  Tcrdlct  In  said 
cause."  Others  of  the  affldarlts  in  different 
form  also  stated  In  substance  ttaat  the  ad- 
ditional Instructions  which  the  court  gave 
them  on  Saturday  when  tta^  were  first 
brought  Into  the  court  room  -  without  any 
request  on  the  part  of  the  Jury  for  further 
Instructions  were  upon  a  subject  discussed 
In  the  Jury  room.  It  Is  said  by  counsel  that 
upon  the  whole  record  It  plainly  appears 
that  tbe  verdict  was  not  the  voluntary  one 
of  alt  the  Jurymen,  but  was  coerced  by  tbe 
repeated  and  erroneous  charges  of  the  court 
and  the  refusal  of  the  requests  made  by  the 
appellant,  together  with  the  knowledge  the 
Jury  had  of  the  fact  that  their  deliberations 
were  being  listened  to  and  spied  upon  by 
officers,  and  that  the  verdict  was  finally 
forced  by  the  court's  reading  aloud  a  part 
only  of  the  documents  that  were  before  the 
respondent  when  he  made  out  his  bill  and 
signed  a  certificate,  and  that  for  these  rea- 
sons a  new  trial  should  be  granted.  Upon 
the  hearing  of  the  motion  for  a  new  trial, 
the  trial  Judge  refused  to  consider  the  affi- 
davits of  these  Jurors,  upon  the  ground  that 
they  were  excluded  by  the  familiar  rule  that 
the  affidavits  of  Jurors  will  not  be  received 
to  Impeach  their  verdict  The  rule  is  not 
disputed  by  counsel  for  respondent  What 
they  deny  is  Its  application  here;  the  argu- 
ment being  that  the  affidavits  were  not  of- 
fered for  tbe  purpose  of  Impeaching  the  ver- 
dict, but  for  the  purpose  of  showing  that  a 
rule  founded  in  public  policy  had  been  vio- 
lated, and  that  in  this  case,  as  in  the  case 
of  People  V.  Knapp,  42  Mich.  287,  8  N.  W. 
027,  86  Am.  Rep.  438,  the  attention  of  the 
court  having  been  directed  to  the  fact,  tbe 
court  was  bound  to  consider  the  said  affi- 
davits, and,  as  against  those  offered  in  op- 
position thereto,  to  at  least  weigh,  consider, 
and  determine  whether  there  had  been  In* 
lerference  with  the  deliberations  of  the  Jury. 

In  People  v.  Knapp  It  appeared  on  a  mo- 
tion for  a  new  trial  that  when  a  Jury  retired 
to  consider  of  their  verdict  an  officer  accom- 
panied them  and  remained  In  the  room 
during  their  deI11>eration8.  The  attention 
of  the  court  having  been  called  to  the  fact  on 
a  motion  for  a  new  trial,  but  it  being  made 
to  appear  that  the  officer  did  not  converse 
with  the  Jury  In  their  room,  the  court  de- 
nied the  motion,  upon  the  assumption  that 
under  the  circumstances  the  defendant  could 


not  have  .been  Injured  by  tbe  officer's  pres- 
ence In  the  room.  Of  tbla  Jud^  Cool^,  wbo 
wrote  tUe  oi^mi,  said:  "It  Is  not  clalmetl 
that  thtt  ofllcer  can  wltb  propriety  be  al- 
lowed to  be  within  hearing  when  tiie  Jury 
pre  deliberating.  Whether  he  does  or  does 
not  converse  wltb  them,  bis  presoice  to  some 
extent  most  apente  as  a  restraint  upon 
thdr  proper'  freedom  of  action  and  ex^es- 
slon.  When  ttae  Jury  retire  from  ttae  pn»- 
enoe  of  tbe  court,  It  Is  In  mrder  that  ttaey 
may  have  opportunity  for  private  and  can- 
fidentlal  discusMon,  and  ttae  necessl^  for  this 
Is  assumed  in  eray  case,  and  the  Jury  aent 
out  as  of  course,  where  they  do  not  notify 
the  court  ttiat  it  is  not  needfuL  The  pre»- 
ence  of  a  single  other  person  In  the  romn  Is 
an  Intrusion  upon  this  prlva<7  and  confi- 
dence, and  tends  to  defeat  the  purpose  for 
which  they  are  sent  out  •  •  •  Bnt  the 
drcumstances  of  particular  cases  may  make 
it  specially  mischievous.  In  their  private  de- 
liberations the  Jury  are  likely  to  bare  oo 
caslon  to  comment  with  freedom  upon  the 
conduct  and  motives  of  parties  and  witnesses, 
and  to  express  vl^s  and  beliefs  that  tbeir 
could  not  express  publicly  without  making 
bitter  enemies.  Now  the  law  provides  do 
process  for  asca-talnlng  whettier  the  officer 
Is  Indifferent  and  without  prejudice  or  favor 
as  between  the  parties ;  and  as  It  Is  admitted 
be  has  no  business  in  the  room.  It  Inay  turn 
out  that  he  goes  there  because  of  his  Mas, 
and  in  order  that  he  may  report  to  a  friendly 
party  what  may  have  be^  said  to  his  preju- 
dice, or  that  be  may  protect  him  against  on- 
favorable  comment  through  the  unwillingness 
of  Jurors  to  criticise  freely  the  conduct  and 
motives  of  one  persoo  In  the  presence  of  an- 
other who  is  his  known  friend.  Or  ttae  of- 
ficer may  be  present  with  a  similar  purpose 
to  protect  a  witness  wfaose  testimony  was 
likely  to  be  criticised  and  condemned  by  some 
of  the  Jurors.  Suptrase  some  member  of  tbe 
(Acer's  family  bad  given  Important  evidence 
in  the  case;  what  reason  can  there  be  for 
expecting  that  this  evidence  would  be  freely 
canvBssed  and  carefully  considered  In  his 
presence?  But  the  case  may  touch  blm  still 
more  nearly.  In  criminal  cases  especially, 
officers  frequently  become  Important  witnes- 
ses; and  no  one  can  have  had  much  to  do 
with  such  trials  without  feeling  that  unnsual 
care  and  caution  Is  necessary  In  tbe  examina- 
tion and  slftfng  of  their  e^dence,  In  order 
to  guard  against  a  natural  tendracy  to  al- 
low the  facts  to  be  colored  by  their  prqxis- 
sesslons,  especially  In  the  case  of  those  they 
have  themselves  arrested  or  accused.  If, 
under  such  circumstances,  the  officer  may  be 
present  when  his  own  evldoioe  Is  to  receive 
Its  final  sifting,  the  accused  may  well  sus- 
pect he  Is  tried  and  Judged  unfairly.  Nor 
will  It  do  to  leave  the  case  for  subsequent 
investigation  in  order  to  ascertain  whetb« 
the  suspicion  Is  well  founded.  The  time  of 
the  court  cannot  he  taken  up  with  such  in- 
quiries ;  and.  if  It  could  be,  the  issult  would 
sot  always  ranove  ths  ■wptrton   Tbe  oalj 
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proper  and  just  conne  I0  to  Insist  npon  a 
rigorous  observance  of  the  proper  practice, 
In  order  to  prevent  all  occaslm  for  injurious 
suspicions.  The  public  are  concerned  in  this, 
as  well  as  the  accused;  and  the  public  la 
also  concerned  In  not  having  the  deliberations 
of  the  Jury  reported  for  news  gatherers  and 
scandal  mongers  outside.  Jurors  are  gen- 
erally expected  to  fce^  their  own  counsel, 
because  they  have  an  interest  in  doing  so; 
but  the  officer  is  under  no  corresponding  re- 
straint, and  it  Is  through  him  that  what 
takes  place  In  the  Jury  room  Is  moat  likely 
to  leak  out.  The  courts  should  see  to  it 
that,  as  far  as  possible,  an  officer  disposed 
to  do  this  species  of  mischief  is  deprlTed  of 
the  opportunity." 

In  the  case  before  us,  no  officer  entered  tiie 
Jury  room.  It  la  stated  In  the  affidavits  of 
the  officers,  filed  In  oppoaltl(»i  to  the  motion, 
that  they  did  not  look  through  the  keyhole 
into  the  Jury  room  nor  spy  upon  the  Jury. 
The  Jury  room  was  adjacent  to  the  court 
room,  the  door  to  the  room  locked,  and  of- 
fice, assigned  to  take  chai^  of  the  Jury, 
relieved  each  other  as  occasion  demanded. 
It  appears,  also,  that  the  discussions  of  the 
Jnrora  were  so  animated  that  tbelr  voices  and 
portions  of  their  remarks  could  be  beard 
In  the  court  room,  and  that  the  officer  in 
charge  of  the  police  detail  which  bad  charge 
of  tlie  Jary  reported  this  tact  to  the  court 
and  received  from  the  court  Instructions  to 
dear  the  room  of  all  persons  exc^t  the  of- 
ficers.' Neither  the  lieutenant  In  diarge  of 
the  police  detail  nor  any  of  the  officers 
stated  In  their  afflda/lts  that  tb^  did  not 
communicate  to  other  persons  the  state  of 
the  ddlbo^tloDS  (tf  the  Jury,  although  each 
of  them  does  state  that  at  times  part  of 
the  talk  and  argmhent  Indulged  In  In  the 
Jury  room  could  be  heard  80  feet  or  more 
away  from  the  Jury  room.  It  Is  conceded 
by  counsel  that  If  ttie  court  bad  wefghed  the 
matters  presented  In  the  affidavits  of  the 
JnrcMv,  and  reached  a  conclusion  based  iqwn 
all  the  affidavits  and  all  that  was  contained 
Id  all  of  them,  this  court  might  be  fiilrly 
concluded  by  the  det»nilnatlon  of  the  trial 
Judge.  What  Is  claimed  Is  that,  the  court 
baring  stricken  from  the  files  or  refused  to 
consider  those- portions  of  the  affidavits  ot 
Jurors  which  tended  to  show  that  the  tot- 
dlet  might  have  bem  affected  the  alleged 
presCTCe  and  spying  of  officers,  this  court 
should  determine  whether  a  new  trial  should 
bare  been  granted  upon  the  showing  made. 
Without  determining,  and  also  without  ques- 
tioning the  application  in  criminal  cases  of 
the  rule  laid  down  by  this  court  in  the  case 
of  Merrlman'B  Appeal,  108  Mich.  464.  66  N. 
W.  372,  it  is  sufficient  to  say  here  that  there 
ia  not  to  be  found  In  the  affidavits  In  support 
of  the  motion  matter  which  throws  doubt  up- 
on the  verdict  as  one  Influenced  in  any  way 
by  the  presence  of  the  officers  In  the  ad- 
JotnliV  nMHOi  No  court  should  hesitate  to 


m 

apply  the  principle  stated  In  the  case  of 
People  V.  Enapp  in  a  case  requiring  such  ap- 
Ucatlon,  Blnce  nothing  could  bring  greater 
reproach  upon  the  administration  of  the  law 
than  well-founded  suspicion  that  verdicts 
were  In  any  manner  coerced.  On  the  other 
hand,  verdicts  are  not  presumed  to  be  Im- 
propaly  rendered  nor  to  be  lightly  set  aside. 
We  assume  that  the  Jury  occupied  suitable 
quarters,  and  no  reason  Is  suggested  for  their 
publishing  their  debates  to  any  one  outside 
the  Jury  room.  The  evidoioe  strongly  sup- 
ports the  verdict  rendered.  Should  the  ver- 
dict be  disturbed  because  of  a  probability  or 
possibility  that  the  officers  r^orted  to  the 
trial  Judge  what  Jurors  were  saying,  and,  be- 
cause of  such  reports,  the  Jury  was  recalled 
and  were  coerced  by  additional  Instructions? 
The  Judge  of  a  trial  court  la  not  a  mere 
figurehead.  He  la  charged  with  the  direction 
of  Important  public  business.  The  atmos- 
phere of  the  trial  court  room  cannot  be  car- 
ried to  a  court  of  errors,  nor  can  the  con- 
siderations which  moved  the  trial  Judge  to 
action  be  displayed  in  the  printed  record. 
What  he  says  and  does  in  the  conduct  of  a 
trial  which  appears  upon  the  record  may  be 
considered,  and,  if  wrong,  corrected.  If  con- 
vinced for  any  reason  that  thd  inatroctlona 
he  has  given  to  a  Jury  should  be  amended, 
corrected,  or  enlarged,  he  ought  to  give  ad- 
ditional instructions,  and  such  additional 
instructions,  like  those  first  given,  may  be 
reviewed.  If  the  law  is  correctly  stated, 
instructions  are  not  to  be  held  erroneous  be- 
cause given  at. one  time  rather  than  at  an- 
other time.  That  additional  or  r^ated  in- 
I  Biructlons  are  given  for  the  purpose  of  co- 
er(!l]:^  a  verdict  will  not  be  presumed,  nor 
be  found  except  upon  convincing  evidence. 
It  la  to  be  noted  that  the  additional  and 
nnrequested  charge  was,  in  so  far  as  it  relat- 
ed to  the  subject  of  the  meaning  of  the  term 
"stranger  not  belonging  to  this  state,"  one 
the  substance  of  which  counsel  for  respondrat 
had  requested  should  be  given  and  most  fa- 
vorable to  respondent.  It  Is  also  apparent, 
if  one  may  Judge  by  the  questions  asked  by 
Jurors,  that  the  Jury  debated  the  existence 
of  a  fact,  viz.,  the  actual  residence  of  Mrs. 
Summers,  which  bad  been  conceded  by  re- 
spondent'a  counsel.  There  Is  nothing  in  the 
matter  presented  to  the  court  upon  the  ap- 
plication for  a  new  trial  which  convinces 
us  that  a  new  trial  abould-  have  been  granted. 

Only  such  of  the  errora  assigned  aa  were 
deemed  to  require  discussion  have  been 
noticed.  All  have  been  eanfully  and  patient- 
ly considered,  with  the  result  that  prejudicial 
«ror  is  not  found  In  the  record.  Respondent 
was  represented  by  able  counsel,  appears  to 
have  had  a  fair  trial,  and  to  have  be«i  con- 
victed because  the  evidence  required  a  con- 
viction. The  court  below  Is  advised  to  pro- 
ceed to  execute  its  Jodsmoit  and  maUooi. 
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BURR'S  DAMASCUS  TOOL  WORES  r. 
PENINSULAR  TOOL  MFG.  00.  eC  aL 

<SiipraiM  Court  ai  Michigan.  Dee.  22,  190B.) 

1,  Amu.  —  RiiNBT^nucn  or  Cauu  — 
PiiiAB— Exceptions. 

When  a  aettlenient  under  whlcb  an  action 
was  diBmlased  was  sBbsequently  set  aside  and 
tbB  cause  reinstated,  wliereupon  defendant 
pleaded  the  settlement;  bnt  the  appeal  recora 
disclosed  no  motion  based  th^eon,  or  action  of 
the  court,  (a  any  exception,  on  the  (round  that 
the  action  was  not  properly  in  coart,  It  would 
be  presumed  <m  appeal  to  bavs  bean  a  pending 
suit  when  It  was  tried. 

2.  Accord  ^nd  SATiarAoiion— Pkbtobicakce 

— DXFEnSBS. 

An  accord  cannot  be  made  a  successful 
defense,  unless  fully  perform ed. 

[Ed.  Mote. — ^For  esses  In  pt^t,  see  toL  1« 
Cent.  Die.  Accord  and  Satisfaction,  |  116.] 

8.  LiBii.— Stateubntb  Libelous  Pes  Se. 

Certain  circulars  containing  false  state- 
ments concerning  plaintiff,  and  charging  It  with 
mailing  false  statements,  with  malicious  motives 
and  unscrupulous  attempts  to  injure  defendants 
business,  and  with  bad  taith,  fraud,  and  deceit, 
were  libelous  i>er  se. 

[Ed.  Note.— Fot  cases  in  point,  see  vol.  32, 
Cent  Dig.  Libel  and  SUndw,  H  8,  4.] 

4.  Same— Peivileoe. 

Where  plaintitF  and  defendant  were  rival 
tool  manufacturers,  circulars  issued  hj  defend- 
ant, charging  plaintiff  with  false  statements, 
malicious  motives,  and  unscrupulous  attempts  to 
injure  defendant's  business,  and  with  ba^  faith, 
fraud,  and  deceit,  were  not  privileged. 

5.  Saub— Sfbcial  Damaos. 

Where  drcolars  publish^  of  and  concern- 
ing plaintiff  were  libelous  per  se,  plaintiff  was 
entitled  to  recover  without  an  allegation  of 
specisJ  damage. 

[Ed.  Note. — For  eases  in  point,  see  voL  82, 
Cent  DIf .  Ubel  and  Slandn,  f  m] 

Error  to  Olrcnlt  Gonrt,  Warne  County; 
Robot  EL  Fraser,  Judge. 

Action  b7  Burr*!  Damaacos  Tool  Works 
against  the  Penlnaalar  Tool  Manufacturing 
Company  and  others.  B'rom  a  Judgment  in 
favor  of  plaintiff,  defendants  bring  error. 
Affirmed. 

Argued  before  MOORE,  0.  J.,  and  McAL- 
VAY,  ORANT,  BLAIR,  and  HOOKER,  JJ. 

Charles  G.  Stewart,  for  appellants.  J.  Bm< 
met  Sullivan  and  Baynumd  E.  Van  8y<^^ 
for  appellee. 

H00B:BR,  J.  The  parties  to  this  action 
were  rival  manufacturers  of  molder's  l^ls, 
and  both  claimed  the  right  to  the  use  of  the 
name  "Burr"  In  connection  with  tbeir  pro- 
ducts. The  matter  was  tried  out  in  a  chan- 
cery cause,  commenced  by  the  complainant,  a 
decree  being  rendered  In  its  behalf.  Th&» 
upon  it  addressed  a  circular  to  its  patrons 
and  the  public  Informing  than  that  a  decree 
had  been  granted,  giving  it  the  sole  right  to 
use  the  names  "Burr"  and  "Burr's  Damas- 
cus," and  warning  against  tools  so  marked 
by  others.  The  circular  contained  a  copy  of 
the  decree.  The  defendant  thereafter  issued 
two  drculars,  wbldi  are  the  basis  for  this 


action  of  libel,  and  took  et^  looking  to  the 
appeal  from  said  decree. 

This  cause  came  on  for  trial  before  de- 
fendant's apiwal  was  perfected,  and  after 
the  Jury  vras  Impaneled,  the  parties  agreed 
upon  terms  of  settlement,  which  were  taken 
by  the  stenographor,  being  stated  bj  the  cir- 
cuit Judge  In  open  court  After  a  recital 
of  the  substance  of  the  facts  hereinbefore 
set  forth.  It  provided:  (1)  That  the  de- 
cree should  stand,  and  that  the  proceedings 
to  vacate  the  same  or  to  appeal  therefrom 
should  be  discontinued,  and  that  no  appeal 
should  be  taken  from  said  decree.  <2)  The 
right  was  reserved  to  the  complainants  to  In- 
stitute a  suit  for  damages  arising  out  of  the 
use  of  the  words  "Burr"  or  "Burr's  Damas- 
cus" and  "Burr's  Damuscns  Tool  Works," 
provided  that  defraidants  might  Interpose  as 
an  affirmative  defense  their  claim  of  the 
right  during  said  time  to  use  said  terms  not- 
withstanding the  decree.  (8)  That  defend- 
ant should  send  out  to  the  trade,  a  drcnlar, 
containing  a  copy  of  the  decree,  and  otber 
matter  stated  in  the  stipulation,  and.  farther, 
that  "In  consideration  of  the  forc^lng,  it  Is 
hereby  agreed  that  this  suit  now  pending 
and  In  progress  of  trial  in  open  court,  be  dis- 
continued without  cost  to  either  party.  Both 
parties  agree  to  the  above,  and  the  court  call- 
ed in  the  Jury  and  dismissed  the  case^  Any 
question  as  to  the  terms  of  this  agreement 
or  Its  constrnctlon  shall  be  determined  by  the 
court  by  consent  of  both  parties."  This  was 
on  June  17,  1904. 

At  that  time  there  was  pending  in  the 
Supreme  Court  an  application  by  the  defend- 
ant for  a  mandamus  to  compel  the  circuit 
court  to  vacate  the  decree.  The  defendant 
did  not  discontinue  the  proceeding  last  men- 
tioned, and  it  was  afterwards  decided,  the 
application  being  denied.  A  controversy 
arose  over  the  number  of  circulars  to  be  sent 
by  the  defendant  and  it  was  taken  before 
the  court,  and  the  number  was  fixed  by  the 
court  It  was  claimed  that  this  order  was 
not  complied  with,  and  on  February  13,  1905, 
the  following  order  was  made:  "In  this 
cause,  a  motion  having  been  made  hereto- 
fore to  set  aside  the  settlement  of  this  suit 
and  reinstate  the  same  for  trial,  and  it  ap- 
pearing to  this  court  that  the  plaintiff  have 
not  received  the  considwatiott  agreed  upon 
and  contemplated  in  the  proposed  settlement 
of  June  17,  1901,  and  that  the  defendants 
refuse  to  carry  the  things  by  them  to  be  done, 
it  Is  ordered,  on  motion  of  J.  Emmet  SulUvan 
and  Raymond  E.  Van  Syckle,  attorneys  for 
plaintiff,  that  the  settlonent  provided  tar  In 
this  suit  when  it  came  on  for  trial  on  the 
17th  day  of  June,  190i,  be  set  aside  and  held 
for  naught,  and  that  this  cause  be  reinstated, 
and  may  be  placed  upon  tbe  do<^et  for  trial 
by  plaintiff  to  be  tried  as  early  as  the  busi- 
ness of  this  court  may  pmnlt"  On  Mardb 
10,  IfiOB,  the  Jury  was  Impaneled,  and  there- 
upon a  plea  was  Hied  aemna  up  the  ■ettls' 
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meat,  and  clatmlng  that  the  action  was  there- 
by eztlngnlshedL  The  calendar  ^tries  refer 
to  it  as  a  plea  puis  darrein  continuance.  De- 
fendant's counsel  state  that  before  the  Jury 
was  impaneled  further  proceedings  were  ob- 
jected to  upon  the  ground  that  there  was 
DO  such  case  in  court ;  the  same  having  been 
discontinued.  Oar  attention  has  not  been 
called  to  such  objection,  and  we  fall  to  find 
it  in  the  record.  It  Is  denied  by  plaUitHTs 
counsel.  A  copy  of  the  plea  referred  to  does 
not  appear  in  the  record,  but  we  treat  the 
case  as  though  It  did,  and  assume  that  a  valid 
plea  was  filed  but  without  leave  of  the  court 
The  stipulation  was  offered  In  evidence  and 
also  the  subsequent  order  of  the  court  i 

Conn  eel  for  the  plaintiff  contend  that  the 
point  under  discussion  was  raised  for  the 
first  time  in  this  court,  that  the  plea  was 
merely  an  attempt  to  give  notice  that  the 
settlement  of  June  17,  would  be  given  in  evi- 
dence under  the  general  Issue,  no  motion 
based  thereon,  or  action  of  the  court  appears 
in  the  record,  nor  Is  there  any  indication  that 
the  subject  was  brought  to  the  attention  of 
the  court,  nor  was  any  exception  taken. 
So  far  as  we  can  discover,  this  Is  a  correct 
statement  We  must  therefore  conclude  that  i 
the  case  waa  a  pending  suit  recognized  as  { 
such  by  the  parties  who  proceeded  to  try  the  I 
merits  without  objection.  Under  the  plea,  | 
if  It  may  be  treated  as  a  plea  of  accord  and 
satisfaction,  the  Jury  heard  the  evidence. 
Not  only  was  the  order  attempting  to  vacate 
the  settlement  shown,  but  the  testimony  war- 
ranted a  finding  that  it  was^^ot  carried  out 
by  the  defendant  It  Is  the  general  and 
well-settled  rule  that  an  accord  can  not  be 
made  a  successful  defense  unless  fully  per^ 
formed.  It  Is  not  pretended  that  this  was 
fully  performed.  We  do  not  overlook  a  few 
cases  which  distinguish  Instances  where  the 
agreemrat  shows  the  making  of  a  new  exec- 
utory contract  upon  the  understanding  that 
it  Is  Itself  made  In  satisfaction  and  extln- 
gotelunent  of  the  plaintiff's  original  claim. 
We  think  that  this  is  not  such  a  case,  as 
thwe  is  nothing  that  Indicates  such  Intention. 
For  that  rale  see  the  following  cases:  Colt 
T.  Houston,  8  Johns.  Cas.  243,  and  note;  Bab* 
co<A  V.  Hawkins,  28  Yt  563:  White  t.  Gray, 
68  Me.  570;  Zncca  v.  Kuhne  (Sup.)  84  N.  Y. 
Supp.  181;  Headley  t.  Leavltt  (N.  J.  Err.  ft 
App.)  55  Atl  732;  Hosier  v.  Hursh,  151  Pa. 
421.  25  Atl.  62;  Flegal  t.  Hoover,  156  Pa. 
278,  27  Atl.  162.  See,  also,  1  Gyc.  812,  and 
cases  cited;  Browning  v.  Grouse,  43  Mich. 
489,  6  N.  W.  664. 

The  circulars  alleged  to  be  libelous  con- 
tained false  statements,  and  charged  the 
plaintiff  with  false  statemente  and  malicious 
motivee,  and  unscrupulous  attempts  to  Injure 
the  defendant's  business,  and  with  bad  faith, 
fraud,  and  deceit  We  are  constrained  to  hold 
that  each  count  charged  statements  libelous 
per  se,  and.  If  untruthful  and  malicious,  they 
not  privileged.  Moreover,  defendant's 
iriatUnu  with  tbe  trade  were  not  inch  as  to 


make  prlvU^ied  communications  of  the  char- 
acter sent  out  being  untme.  Whether  the 
articles  were  true  or  not  was  a  question  of 
fact  for  the  Jury,  If  disputed;  otherwise,  for 
the  court  Their  falsity  was  conclusively 
shown.  We  cannot  sustain  the  claim  that 
the  libelous  matter  was  limited  to'  defama- 
tion of  plaintiff's  title  to  a  trade-mark.  It 
extended  to.  Its  business  character  and  meth- 
ods, Its  honesty  and  fair  dealing,  and,  as 
we  have  already  said,  the  articles  were  li- 
belous per  se,  and  tbortfore  a  recovery  might 
be  had,  although  special  damages  bad  not 
been  alleged.  We  find  sncb  allegations,  how- 
ever, in  both  counts,  and  there  was  testi- 
mony tending  to  prove  sncb  damages.  See 
Steketee  v.  Kimm,  48  Mich.  324, 12  N.  W.  177. 
The  JudsEoent  la  affirmed. 
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(Supreme  Court  of  Michigan.   Dee.  23;  1905.) 

MASTEB  and  SEBTAinV-lHjmiBB  TO  SEBVAHT 

— Detootivk  ArauaiTCEs— AasmcBD  Risk. 
Plaintiff,  who  was  27  jears  of  age  and  bad 
been  anplofed  in  defendant's  ahop  for  four 

f'ears,  was  injured  while  operating  a  steel  shear- 
ns  ntacfaine  which  h«  had  operated  for  more 
than  a  year.  The  opraatloB  of  the  knife  was 
controlled  by  a  lever  and  weight  which  was 
held  In  place  by  a  aet  screw.  PlaintitT  testified 
that  the  screw  was  worn  and  permitted  the 
weight  to  slide  toward  the  falcrnm,  whidi 
eavsed  the  knife  to  emne  down  while  plaintiff's 
hand  was  under  It  Plaintiff  notified  an  in- 
spector of  the  defect,  and  he,  after  tightening 
the  set  screw,  informed  plaintiff  that  It  was 
all  right  Held,  that  in  continuing  to  use  the 
machine  In  that  condition  plaintiff  assamea  the 
risk. 

[Ed.  Note. — For  caaea  in  point  wee  vol.  84, 
Cent  Dig.  Master  and  Serrant.  S  583.] 

Error  to  Olrcnit  Court  Wayne  County; 
Flavins  li.  Brooke,  Judge. 

Action  by  Stephen  Gcga  against  the  Ameri- 
can Car  ft  Foundry  Company.  From  a 
Judgment  in  favor  of  defendant  non  obstante 
veredicto,  plaintiff  brings  error.  Affirmed. 

Plaintiff  was  employed  by  the  defendant  as 
operator  of  a  large  machine  known  as  "Shear 
No.  4,"  used  for  the  purpose  of  cutting  steel 
plates.  The  machine  consisted  of  a  steel 
teble  12  feet  long  by  12  or  14  Inches  wide, 
standing  about  3  feet  abqve  the  floor.  The 
shear  had  a  large  knife  weighing  4,(X)0 
pounds,  operated  by  hydraulic  pressure. 
When  the  knife  is  raised,  preparatory  to  put- 
tii^  the  steel  plate  upon  the  table  for  cutting, 
Ite  left  end  is  about  2%  Inches  and  its  right 
end  14^  Inches  above  the  teble.  The  knife 
is  supported  in  the  air  by  two  eccentrics,  to 
which  It  is  attached  at  either  aid,  and  these 
eccentrics  are  atteched  to  a  hollow  shaft 
As  the  shaft  makes  one  revolution,  the  knlf<» 
descends  past  the  edge  of  the  table  and  back 
to  Its  original  position,  and  stops.  The  sit- 
uation may  be  better  understood  by  refers 
ence  to  tbe  fbllowlng  diagram: 
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The  time  occm^eil  by  one  moyemftot  of  the 
knife  down  and  np  fs  abont  leren  woonds. 
Tbe  movement  of  tbe  knife  1>  contiolled  bj  a 
ierw*  wbldi  li  not  shown  npon  the  cUagram. 
At  one  end  of  tbe  lever  Is  an  lion  weight 
weighing  from  25  to  80  pounds.  The  lever 
Is  made  of  steel,  and  passes  through  tbe 
weight  The  other  end  of  the  lever  Is  nsed 
by  tbe  operator  In  controlling  the  movement 
of  tiie  knife.  When  a  plate  1>  placed  npta 
the  table  by  the  operator,  and  Is  ready  for 
trimming  or  cutting,  the  operator,  or  one  of 
his  helpers,  polls  down  the  handle  of  tbe 
leva;  thus  cau^big  the  shaft  to  revolve.  As 
■Boon  as  the  knife  begins  to  descend,  he  re- 
leases tbe  handle,  which  flies  up  In  conse- 
quence of  the  w^ght  at  tbe  other  end,  and 
causes  tbe  knife  to  stop  at  the  top.  If  tbe 
handle  be  kept  down,  the  knife  continues  to 
soon  19  and  down.  On  the  day  of  the  ao* 
ddtfit  plaintiff  was  engaged  In  trimming 
wbat  are  known  as  "side  stakes,"  being 
pieces  of  steel  weighing  from  40  to  50  pounds, 
and  about  4  feet  la/it  inches  long  by  11% 
inches  wide  at  one  aid  and  9%  Inches  wide 
at  the  other,  with  a  qtlne  or  hump  In  the 
crater,  slanting  up  to  the  height  of  2e/i« 
inches.  The  distance  betwem  the  base  of 
the  q>lne  and  the  edge  at  the  end  of  the 
Btake  at  the  eKtreme  point  is  about  8% 
inches.  Tbe  distsnce  between  the  bsse  of 
the  spine  and  tbe  side  wb»e  it  Is  to  be  cut 
is  2%  Incfies.  He  bad  three  helpers;  one 
bringing  tbe  material,  one  handing  It  to  blm, 
and  tbe  third  taking  it  away.  Sometimes 
be  pulled  the  lever  himself,  and  sometimes 
his  belpns  pulled  It  In  making  these 
stakes  tbe  flat  sheet  Is  cut  wider  at  tbe  end 
where  the  wine  Is  highest  In  this  way  the 
edges  are  irregular,  and  It  Is  necessary  to 
trim  them,  so  as  to  make  tbe  edges  BtriOght 
and  parallel.  Botb  edges  are  required  to  be 
trimmed,  so  that  af^  trimpilng  one  edge  tbe 
stake  must  be  turned,  so  as  to  bring  tbe  op- 
posite edge  under  the  knlf&  Flalntlfl  testi- 
fied that  be  bad  trimmed  one  side  of  a  stake, 
and  was  in  the  act  of  turning  It  around  to 
trim  the  other  edge:  Uiat  his  left  hand  was 
under  the  knife;  and  that  the  knife  descend- 
ed and  cut  off  a  portion  of  the  fingers  of  his 
left  hand— on  the  first  three  fingers  Juat  back 
of  the  first  Joint  and  on  the  little  finger  just 
In  front  of  tbe  first  Joint 

The  main  ground  of  n^ligence  Is  a  fail- 
ure to  keep  the  lever  In  proper  repair.  It  h 
claimed  by  tbe  plaintiff  that  the  metal  ball, 
used  as  a  weight  to  pull  tbe  lever  down,  was 
attached  to  the  lever  by  a  set  screw;  that 
aald  set  screw  had  become  worn  and  unfit 
for  use;  that  on  the  day  of  the  accident  the 
knife  descended  after  tbe  plaintiff  had  pulled 
the  lerer  down  and  then  released  It;  that  be 
called  tbe  attention  of  one  WIer,  an  inspector, 
to  It;  that  on  account  of  the  looseneBs  of 
the  set  screw  the  ball  had  moved  so  near  ^e 
fulcrum  that  It  would  not  pull  the  lever 
down;  that  be  and  Mr.  Wler  examined  It; 
that  Mr.  Wtoi-  moved  the  metal  baU  to  its 


place  at  the  end  of  tbe  lever,  tlghtmed  the 
set  screw,  and  Informed  plaintiff  that  it  was 
aU  right  Tbe  faU  of  the  knife  is  attributed 
by  the  plaintiff  to  the  loosening  of  the  wom- 
oat  set  screw,  and  tbe  movement  of  tbe 
weight  towards  the  fulcrum,  in  consequence 
of  which  the  knife  descended  and  cot  off  his 
fingors.  Mr.  Wler,  the  Inspector,  absolutely 
denied  tbe  plalntUTs  statement  In  regard  to 
the  lever,  and  testified  that  after  tbe  ac(ddent 
he  Immediately  went  to  Inspect  the  machine, 
found  It  In  perfect  order,  polled  the  lever 
several  times,  and  that  It  operated  imperly; 
that  no  r^alrs  wen  made;  and  that  it  was 
contlnned  In  use  wlthont  any  repairs,  and 
was  In  use  at  the  time  of  the  trial.  It  was  fnr- 
tber  shown  by  Mr.  Wler,  and  by  others  who 
I  actually  did  the  work,  that  when  this  machine 
was  set  up  and  ready  for  use.  about  a  year 
and  a  half  before  the  accident,  tiie  weight 
was  found  to  be  insnffldent  even  when  mov- 
ed to  the  end  of  the  lever.  Therefore  hot 
babbitt  In  weigth  about  five  pounds,  was  run 
I  into  the  weight  in  the  slot  where  the  lever 
I  arm  went  through.  It  was  also  shown  that 
I  tbe  leva*,  weight  and  babbitt  were  In  the 
same  condition  at  the  time  of  the  accident; 
that  the  weight  could  not  be  movedt  and  nev- 
er bad  been  moved.  During  the  trial  an  eC' 
perlment  was  made  with  a  hammer  weigh- 
ing 12  or  15  pounds,  and  8ev«ral  strokes 
moved  the  weight  <mly  one-eighth  of  an  inch. 
Defendants  uncontradicted  evidence  b1m> 
showed  that  the  idoitlcal  stake  upon  which 
plaintiff  was  wcH-ktog  at  the  time  of  the  ac- 
cident was  produced  in  court  and  that  nei- 
ther edge  had  been  trimmed.  Plaintiff  admit- 
ted the  Identity  of  tbe  stoke. 

When  the  plaintiff  had  rested,  the  defend- 
ant moved  for  the  direction  of  a  verdict  In 
Its  favor.  The  court  tfaoo^t  it  best  for  tbe 
defendant  to  put  In  Ite  testimony  if  it  chose, 
and  a^ed  the  attorneys  for  the  plaintiff  to 
stipulate  that  If  a  verdict  should  result  fbr 
I  the  plaintiff,  and  tbe  court  afterwards  be- 
came convinced  that  he  should  have  dl- 
j  rected  a  verdict  he  might  do  so  with  tbe 
'  same  force  and  dfect  as  he  might  tbea  do  it 
I  To  this  plaintiff's  attorneys  consented.  De- 
'  fendant  renewed  ite  motion  at  tbe  close  of  tbe 
I  testimony.   It  was  again  then  decided  by  the 
!  court  that  the  case  might  go  to  tbe  jury  un- 
I  der  the  stipulation.  This  was  done,  and  flie 
I  Jury  rendered  a  verdict  for  the  plaintiff.  The 
I  court  under  the  stipulation,  afterwards  be- 
'  came  convinced  that  plaintiff  was  not  entitled 
I  to  a  verdict  and  entered  a  Judgment  for  tbe 
defendant  non  obstante  veredlcta  Tbe  rea- 
,  son  given  by  the  learned  circuit  Judge  is 
stated  by  him  as  follows:   "A  careful  con- 
,  slderatlon  of  all  the  testimony  of  the  case 
bearing  upon  the  question  has  led  me  to 
i  conclude  that  the  plaintiff  Is  not  entitled  to 
recover  in  this  case.   It  appears  beyond  dis- 
'  pute,  according  to  tbe  plalntlfl's  own  testl- 
{  mony,  that  the  weight  upon  tbe  arm  of  the 
j  lever  had  moved  on  tbe  afternoon  of  the  day 
'  before  he  received  the  injury;  that  an  in- 
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Teetlgation  by  the  snperlntaodent,  at  Ma  re- 
quest, demonstrated  that  the  screw  which 
held  the  weight  In  place  had  become  badly 
worn;  that  be  (the  plaintiff)  saw  the  aaid 
screw  and  Its  worn  condition,  and  saw  It  re- 
placed on  the  arm  of  the  lever,  and,  upon  be- 
ing assured  by  the  superintendent  that  the 
machine  was  fit  to  use,  continued  Its  opera- 
tion. I  believe  this  case  to  be  governed  by 
the  case  of  Fischer  v.  Goldie  (Mich.)  94  N.  W. 
5,  and  that,  by  continuing  the  operation  of 
the  machine  after  such  notice  he  had  of  Its 
defective  condition,  he  assumed  the  risk  In- 
cident to  the  o[>eration.  Even  if  It  is  not 
true,  it  seems  to  me  absolutely  beyond  con- 
troversy that  the  plaintiff  was  guilty  of  con- 
tributory  negligence  In  permitting  his  hand 
to  get  under  the  knife.  The  operation  of  the 
knife  Is  extremely  deliberate,  it  taking  abont 
seven  seconds  to  make  a  complete  revolution, 
SH  seconds  to  come  down  and  8^  seconds 
to  return;  the  distance  through  which  the 
knife  passes  being  about  12  to  15  Inches.  It 
is  obvious  to  anybody  that  this  motion  is 
very  slow,  and  that,  if  the  plaintiff's  eyes 
had  been  upon  the  work,  the  knife  being  Im- 
mediately In  front  of  him,  and  above  his 
hands.  In  the  exercise  of  the  slightest  pru- 
dence he  would  not  have  been  Injured.  Aside 
from  that  it  Is  quite  apparent,  from  the 
demonstration  made  by  tbe  plaintiff  In  open 
court,  that  In  placing  the  Iron  stake,  upon 
which  he  was  at  work  at  the  time,  under 
tbe  knife  for  shearing  operation,  It  was  not, 
as  a  matter  of  fact,  necessary  fbr  him  to  put 
his  hands  under  the  knife  at  all.  The  iron 
piece  up<m  which  he  was  working  had  upon 
it  a  large  spine,  some  two  inches  in  breadth 
and  three  feet  or  more  long,  and  with  his 
hands  upon  the  spine  the  nearest  point  of  eon- 
tact  between  the  spine  and  tbe  operating 
knife  was  more  than  two  inches  distant.  If 
the  plaintiff  chose  carelessly  to  fall  to  watch 
the  operation  of  the  knife,  wblch  was  im- 
mediately in  front  of  him,  and  in  full  view, 
moving  very  slowly,  or,  if  he  chose  carelessly 
to  Insert  his  hand  under  the  knife,  when 
such  action  was  plainly  unnecessary,  It 
seems  to  me  clear  that  he  is  chargeable  with 
such  contributory  Diligence  as  will  premt 
recovery." 

Argued  before  MOORE,  C.  J.,  and  CAR- 
PENTBR,  GRANT,  MONTGOMERT,  and 
HOOKER,  JJ. 

Dohany  &  Dobany,  toe  appellant  Angell, 
Boyntrai,  McMillan  &  Bodman,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  Tbe 
ruling  of  the  learned  circuit  Judge  as  to  tbe 
assumption  of  the  risk  was  correct  Plaintiff 
was  27  years  old,  had  been  at  work  in  de- 
fendant's shop  t<x  four  years,  and  had  oper- 
ated this  machine  for  one  year.  He  per- 
fectly understood  its  operation  and  tbe  cause 
of  the  knife's  repeating.  There  was  nothing 
Intricate  about  the  construction  of  the  lever, 
the  <Aject  of  tbe  weight,  its  moving,  and  the 


reason  therefor.  He  explained  tbe  operation 
clearly  and  intelligently.   He  knew  that  It 
the  weight  was  loose,  it  would,  when  raised, 
move  towards  the  folcrnm.  He  knew  and  un- 
derstood the  defect  if  aiiy  th^e  was,  as  well 
as  Mr.  Wier.   He  testified  that  the  screw  was 
worn  out   He  needed  no  one  to  tell  him  that 
the  bolt  or  screw  would  not  hold  tbe  weight 
if  the  screw  was  worn  out   No  repair  was 
made.   If  a  repair  had  beSh  made  by  fur- 
nishing a  new  bolt  or  screw,  be  would  prob- 
ably have  been  Justified  in  relying  upon  the 
assurance  of  Mr.  Wier  that  it  was  then  all 
right   Merely  replacing  the  old  and  worn- 
out  screw  left  the  lever  In  precisely  the  same 
condition  It  was  before,  and  this  he  knew  as 
well  as  any  one.   Knowing  tbe  defect  end 
knowing  that  It  was  not  remedied,  he  as- 
sumed the  risk,  under  Fischer     Goldie,  132 
I  Mich.  574,  94  N.  W.  5,  and  authorities  there 
j  cited.    See,  also,  Ragon      Toledo,  etc,  Ry. 
I  Co.,  97  Mich.  266,  66  N.  W.  612,  37  Am.  St. 
I  R^.  386,  wherein  it  was  held  that  "an 
I  employe   may   contract   to   use  defective 
j  machinery,  and,  where  he  knows  of  tbe  de- 
!  feet  and  uses  the  machinery  volnntarily.  tbe 
i  law  warrants  the  Inference  that  he  assumes 
I  the  risks  incident  to  such  use."   Plaintiff  in 
Rohrabacher  v.  Woodard.  124  Mich.  125,  82  N. 
I  W.  797,  sought  to  rely  upon  the  same  assurance 
;  npon  which  tbe  plaintiff  in  this  case  seeks  to 
I  rely,  and  we  there  held  that  "an  experienced 
I  servant  of  mature  years  cannot  continue  to 
I  operate  a  machine  whlfA  he  knows  is  danger- 
i  ous  without  assuming  the  risk  simply  because 
I  the  employer  has  assured  him  that  It  is  safe, 
I  when  the  servant  has  Just  as  much  knowledge 
i  of  tbe  danger  arising  from  its  operation  as 
!  tbe  employer."    See,  also,  Mackey  v.  New- 
i  berry  Fomace  Co.,  llfl  Mich.  552,  78  N.  W. 
I  783.   This  dtsposaj  of  tibe  case  renders  it 
unnecessary  to  determine  the  other  qnesttons 
raised. 
Judgment  affirmed. 


DAVIS  V.  McMillan  et  al. 

(Supreme  Court  of  Michigan.   Dec  22,  1900w> 

L  MAUOIOtra  PBOSKCUTIOn— Davaqes. 

In  an  action  for  malidoos  prosecotion  for 
obtaining  property  under  false  pretenses,  where 
It  Is  shown  that  the  plaintiff  retains  property 
which  he  obtained  trom  the  defendant  by  means 
of  a  represmtation  which,  although  not  proven 
false,  has  led  the  defendant  to  believe  a  faJse- 
bood,  and  to  permit  the  plaintiff  to  have  the 
property,  an  award  of  f^QlOO  daiDagea  i«  ea- 
cesaive. 

[Ed.  Note. — For  eases  in  point  we  toI.  33» 
Cent.  Dig.  Malicious  Prosecution,  | 

2.  Same— DgraNBW  Advice  or  GouRaKE*. 

In  an  actlMi  for  malitdous  prosecatlon  fv 
obtaining  mon^  under  false  pretenses,  the  fact 
that  the  defendant  acted  on  advice  of  counsel 
is  not  conclusive  as  a  defense,  where  defendant 
stated  to  couiuel  that  the  plaintiff  obtained  the 
nroperty  by  a  representation  diat  the  prertdent 
dl  a  company  of  which  defendant  was  secretary 
had  given  plaintiff's  brother  pwrnisdon  to  take 
the  proper^,  while  the  actual  representation 
was  that  piuntiff*B  brother  had  told  p^»*ntiff 
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tbat  be  had  secored  ancb  permisrion  from  the 
president  of  the  company. 

[Ed.  Note. — For  cases  in  point,  see  vol.  88, 
Cent.  Dig.  Maliclona  Prosecution,  H  40-46.] 

3.  8A3CB  — Want  or  Pbobabu  Gausb  — Bes- 
om or  Psoor. 

In  an  action  for  maliciona  prOMCution.  the 
burden  of  proring  want  of  probable  cause  u  on 
the  plaintiff. 

[Gd.  Note.— For  cases  in  point,  see  vol.  38, 
Cent  Dig.  Malicious  ProsecudoD,  H  113-119.] 

4.  Same— Weight  of  Bvioesce. 

In  an  actioa  for  malicious  prosecution,  the 
discharge  of  the  plaintiff  has  not  In  itsdf  any 
teodoicy  to  show  a  want  of  probable  cause. 

5.  Sahb— QuEStion  vob  Jubt. 

In  an  actiim  for  malicious  prosecution  for 
obtaining  property  under  false  pretenses,  evi- 
dence of  the  arrest  and  discharge  of  plaintiff, 
the  failure  of  defendant  to-  accurately  state  the 
pretense  to  counsel,  and  the  relations  theretofore 
sustained  by  the  parties,  was  sufficient  to  pre- 
sent a  question  for  the  Jury  as  to  the  existence 
of  probable  cause  for  the  prosecution. 

6.  Same  —  Mai.icb  —  InrEBBnoi  vbom  Waut 
or  Pbobabu  Caubb. 

In  an  action  for  malicious  prosecution, 
malice  must  be  shown,  as  well  as  want  of 
probable  cause;  but  it  may  be  dedncible  from 
the  facts  and  circumstances  snrrounding  the 
trannctlon.  and  ii  inferaUe  from  the  absenc* 
of  probable  cause. 

[Bd.  Not&— For  cases  In  point,  see  vol.  ^ 
Cent  Uig.  Malicious  Prosscntlon,  |{  l<n,  162.] 

7.  Bahb— Qtjestiow  fob  Jubt. 

In  an  acUon  for  malicious  prosecution,  evi- 
dence that  one  of  the  defendants  urged  his  broth- 
er to  cause  the  arrest  of  plaintiff  presented  a 
question,  fsr-^  jury  as  to  his  connection  with 
the  transaction, 

Error  to  Circuit  Court,  Wayne  County; 
FalTlus  L.  Brooke,  Judge. 

Action  by  Mark  George  Davis  against 
Neil  McMillan  and  another.  From  a  judg-  i 
ment  in  favor  of  plaintUf,  defendants  bring  ; 
error.  Reversed.  i 
.  Argued  before  MOOBD.  a  J.,  and  McAL-  | 
VAT,  MONTOOMEBY,  OSTRANDSB,  and  ; 
HOOEEB,  JJ. 

Dwlgbt  C.  Bezford,  tor  appellants.  Jamea  1 
0.  Smith  (Otto  Klrchner,  of  comisel),  for  ap-  ' 
pelleft 

HOOKER,  J.  Tbe  plaintiff's  declaration 
charges  a  malicious  prosecution.   Upon  the 
trial  of  the  cause  he  recovered  a  verdict  of  | 
$4,000  damages.   Judgment  followed,  and  • 
the  defendants  have  appealed.  I 

The  action  Is  based  upon  plaintiff's  arrest  ' 
on  a  cliarge  of  false  pretenses,  wherein  It  : 
was  claimed  that  be  had  falsely,  represented  : 
to  Michael  McMillan,  secretary,  that  Kirby,  I 
president  of  the  Detroit  Boat  Works,  had  au- 
thorized plaintiff's  brother  to  take  certain  \ 
tools  and  stock  of  said  boat  works  away, 
thereby  obtaining  the  same  with  Intent  to 
cheat  and  defraud.   Upon  the  examination 
tbe  pretense  proven  was,  not  that  Kirby 
had  told  plalntffTs  brother  to  take  the  ar- 
ticles, but  that  plaintifTs  brother  had  told 
plaintiff  that  Kirby  bad  given  such  permia- 
ri<HL  Being  unable  to  show  that  plalntifTs 
brotlier  had  not  so  told  plaintiff,  the  prose- 


cuting attorn^  advised  plalntifTs  dlaebarg^ 
which  the  Jmtlce  ordered.  There  was  ap- 
parently no  dispute  that  the  property  was 
obtained  by  tlila  representatloii  and  removed 
from  the  state;  and  it  Is  proved,  and  not 
disputed  by  erlttence,  tbat  Elrlv  did  not  give 
such  permlMlon,  and  It  Is  a  case  where 
parently  the  plaintiff  has,  by  (imintention- 
ally  or  otherwise)  leading  McMillan  to  be- 
lieve an  untruth,  obtained  and  keeps  valuable 
property  worth  upwards  of  S2,000  not  be- 
longing to  him,  and  has  also  recovered  »• 
verdict  and  Judgment  for  $4,000  and  costs 
by  way  of  damages  for  a  malicious  prosecu- 
tion. A  former  verdict  for  $2,800  was  set 
aside  upon  two  grounds,  one  of  which  was 
that  the  damages  were  excessive.  A  motion 
for  a  ^Ilar  order  upon  the  same  grounds 
was  denied  after  this  trial;  the  court  stating 
that  he  was  not  prepared  to  say  that  the 
verdict  was  one  to  shock  tiie  Judicial  con- 
science. In  this  we  do  not  concur.  There 
was  evidence  in  the  ease  that  the  complaint 
was  made  upon  tbe  advice  of  counsel,  and 
with  the  approval  of  the  public  magistrate^ 
It  Is  true  tbat  tbe  pretense  as  stated  to  coun- 
sel, and  alleged  bi  the  complaint  and  war^ 
rant,  was  not  technically  correct,  perhaps 
It  should  be  said  not  substantial^  correct, 
yet  the  fact  remains  that,  so  far  as  this 
record  shows.  It  Jnstlfles  tbe  belief  tiiat  the 
plaintiff  secured  pTO[>erty  by  leading  the  de- 
fendant Michael  McMillan  to  believe  a  false- 
hood, and  that  while  assarting  Innocence  he 
Is  retaining  the  fruits  of  his  r^resentatlon. 
Hence,  though  technically  the  prosecution 
for  the  particular  pretense  may  have  been 
without  probable  cause,  it  Is  inferable  that 
there  waa  a  substantial  reason  for  believing 
that  the  plaintiff  bad  unjustly  and  deceit- 
fully obtained  the  propert?  with  Intent  to 
cheat  and  defraud.  Under  these  circum- 
stances the  liberality  of  tbe  Jury  Is  remark- 
able, especially  as  most  of  tbe  damages  must 
have  been  for  mortification  and  wounded 
feelings.  This  liberality  may  perhaps  be 
accounted  for.  In  a  measure  at  least,  by  the 
(act  that  this  was  a  second  trial,  and  tbe 
proneness  of  juries  to  make  such  fact  an 
element  of  damages  (which  they  have  no 
right  to  do)  and,  second,  to  tbe  conduct  of 
tbe  case. 

Waa  there  a  question  for  tbe  Jury  In  the 
matter  of  probable  cause?  Defendant's  coun- 
sel say  tliat  there  was  not,  for  tbe  reason 
that  they  acted  upon  tbe  advice  of  counsel, 
which  Is  a  complete  Justification.  To  make 
such  a  complete  defense,  it  Is  necessary  that 
the  advice  be  sought  and  acted  upon  In  good 
faith,  and  that  a  full  disclosure  of  all  ma- 
terial facts  be  made  to  counsel.  In  this  case 
tbe  i>olDt  is  made  tbat  defendante  did  not 
state  truly,  fully,  and  accurately  the  pretense 
tbat  was  made.  Tbe  pretense  actually  made 
was  that  plalntifTs  brother  told  bim  that 
Kirby  bad  assented  to  tbe  project  That 
stated  to  counsel  was  that  plaintiff  had  stat- 
ed  that  Kirby  bad  done  wo.  To  Justify  the 
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conclusion  tliat  the  latter  statement  was 
false,  it  was  sufficient  to  show  that  Elrby 
did  not  assent,  but  that  showing  woold  not 
necessarily  Indicate  that  the  former  reprft* 
aentatlon  was  false,  and  the  court  could  not 
therefore  properly  say  that  counsel's  advice 
was  based  upon  a  full  and  accurate  state- 
meat  of  the  material  facts,  although  satis- 
fied that  the  omlBslon  or  misstatement  was 
an  Innocent  and  nnlnt^tional  one,  and  not- 
withstanding a  coBTlction  that  the  plaintiff's 
'  act  was  criminal  in  fact  It  was,  therefore, 
not  the  duly  of  the  court  to  take  the  case 
from  the  Jury  upon  that  ground  In  defend- 
ant's favor.  It  does  not  necessarily  follow 
from  this  alone  that  the  court  should  not 
have  directed  the  jury  to  find  a  verdict  for 
the  defendants. 

The  burden  of  proving  want  of  probable 
cause  In  malicious  prasecutlou  cases  la  upon 
the  plaintiff.  Hence  it  Is  wdinarily  necessary 
for  tbe  plaintiff  to  show  circumstances  from 
whldi  It  may  .be  legitimately  Inforabla  The 
gist  of  tile  oftense  charged  in  this  instance 
was  that  the  plaintiff  by  falsely  and  deceit- 
fully canting  defendants  to  believe  that  Klrby 
bad  authorized  or  consented  to  tbe  removal 
of  this  property,  which  they  bad  no  other 
right  to  remove^  fraudulently  obtained  tbe 
same  with  Intent  to  cheat  and  defraud  tbe 
Detroit  Boat  Works.  If  It  can  be  said  that 
tbe  facts  reasonably  justified  the  d^endants 
In  the  honest  btiief  that  the  plaintiff  had 
committed  the  offense  of  obtaining  said  prop- 
erty by  a  false  and  deceitful  statement  of  bis 
authority,  they  cannot  be  said  to  have  made 
the  complaint  without  probable  cause,  and 
tills  would  be  so  notwithstanding  the  fact 
that  the  papers  when  drawn  did  not  accurate- 
ly state  the  pretense,  ftnd  the  further  fact 
that  the  failure  to  correctly  set  up  the  pre- 
tense was  or  may  have  been  due  to  Michael 
McMillan's  Inaccuracy  of  statement  It  has 
beoi  frequently  held  that  an  acquittal  does 
not  necessarily  show  want  of  probable  cause. 
It  is  doubtful  if  the  converse  has  ever  been 
held;  for,  if  It  were.  It  would  seldom  be 
safe  to  institute  criminal  proceedings,  as  con- 
viction must  always  be  an  uncertainty  under 
the  rule  of  reasonable  doubt  and  the  pro- 
ceeding, being  for  the  avowed  purpose  of 
ascertaining  whether  a  person  Is  guilty  or  not 
necessarily  Implies  a  degree  of  uncertainty  In 
the  Institution  of  the  proceedings.  In  19  A. 
&  B.  Enc.  of  Law,  665,  the  author  of  the 
subject  states  that  some  cases  hold  that  ac- 
quittal Is  not  alone  prima  facie  or  per  se 
sufBcIent  evidence  of  want  of  probable  cause, 
end  expresses  the  opinion  that  the  better  doc- 
trine Is  that  it  is  (alone)  no  evidence  wliatev^ 
of  want  of  probable  cause. 

We  have  two  cases  from  which  It  may 
hnve  been  Inferred  that  the  Michigan  rule  Is 
that  a  dlscbai^e  by  the  magistrate  Is  prima 
fade  proof  of  want  of  probable  cause,  but 
neither  of  them  Is  conel»^ive  of  the  point 
In  Perry  t.  BuUer,  92  Mich.  76^  S2  N.  W.  801, 


Mr.  Justice  Grant  said:  "The  fact  of  dis- 
charge upon  the  examlnatiMi  Is  not  of  It- 
self conclusive  evidence  of  want  of  probable 
cause."  In  Rankin  v.  Crane,  104  Mich.  6,  61 
N.  W.  1007,  he  again  stated:  "A  prima  fade 
case  may  be  made  by  showing  a  plaintiff's 
discharge,  but  It  is  not  conclusive."  There 
was  no  occasion  to  determine  whether  the  dis- 
cbarge was  prima  facie  evidence  and  the  gist 
of  the  holding  was  that  It  was  not  only  not 
conclusive;  but  that  even  If  it  were  prima  fade 
evidence  that  the  evidence  conclusively  show- 
ed the  want  of  probable  cause,  and  it  la  thov- 
fore  at  least  open  to  doubt,  If  tiie  court  in- 
tended to  do  more  than  imply  a  possibility 
that  it  might  be  the  rule  without  denying  It 
While  It  Is  pretty  generally  held  that  acquit 
tal  upon  the  merits  Is  not  evidence  of  im»bable 
cause,  the  court  would  doi^Ueaa  have  dis- 
cnssed  the  caaee  upon  the  subject  had  it  been 
contidered  a  cmdal  question  In  the  case.  We 
are  therefore  warranted  in  considering  it  an 
open  question.  Thne  Is  some  Inharmony  in 
the  decisions  elsewhere  as  to  whether  a  dis- 
charge by  an  examining  magistrate  ts  prima 
fade  evidence  of  a  want  at  probable  cause; 
a  dlstincUra  being  drawn  betweoi  the  two 
upon  tbe  ground  that  the  question  of  probable 
cause  is  the  v«7  qnesttcm  to  be  det^mlned  by 
the  magistrate,  while  the  dedslon  in  the  trial 
court  does  not  torn  on  that  question.  That 
Is  suggested  by  the  West  Virginia  court  In  the 
case  of  Ylnal  v.  Core  &  Compton,  18  W.  Va.  42. 
It  Is  there  reoognlzed  to  be  but  blight  evid^ce; 
and  the  rule  seems  to  have  beai  approved 
upon  the  somewhat  donbtfnl  ground  that  it 
Is  lncumb«it  on  tbe  plaintiff  to  ^vve  a  neg- 
ative. A  more  rati<mal  rule  is  tbat  an  act 
not  tbat  of  the  defendant  cannot  be  evidence 
to  bind  bim.  He  is  not  a  party  to  the  crim- 
inal proceeding,  can  offer  no  evidence  to  in- 
fluence the  magisterial  conclusion  or  deci8i<m. 
and  the  rule  laid  down  In  the  case  of  Apgar  v. 
Woolston,  43  N.  J.  Law,  61,  commends  itself 
to  us,  viz.,  that  a  dlschai^e  not  brought 
about  by  the  procurement  of  the  defendant 
nor  attended  by  circumstances  Involving  the 
conduct  of  the  defendant  which  of  themselves 
indicate  a  want  of  probable  cause.  Is  no  evi- 
dence of  a  want  of  probable  cause.  Even  In 
such  Instances  it  is  obvious  that  It  la  tbe 
attendant  circumstances,  rather  than  the 
fact  of  the  discharge,  that  tend  to  prove  the 
[>oint.  Of  course,  the  fact  of  discharge  Is  ad- 
missible for  another  purpose,  viz.,  to  show 
the  termination  of  the  prosecution,  which  Is 
usually  a  necessary  condition  precedent  to  a 
suit  for  malicious  prosecution.  Brand  v. 
Hlnchman,  68  Mich.  590,  36  N.  W.  604,  13 
Am.  St  Bep.  362;  Phillips  v.  Kalamazoo, 
53  Mich.  33,  18  N.  W.  547.  We  think  It  can 
safely  be  said  that  the  weight  of  authority 
denies  tbe  rule  that  discharge  by  a  magistrate 
upon  request  of  the  prosecuting  attorn^  Is 
prima  facie  evidence  of  want  of  probable 
cause. 

Tb»  case  upon^  which  the  contrary  Ooo- 
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trine  appears  to  rest  is  Nlcbolson  t.  Cog- 
hill  decided  In  the  King's  Bench  in  the  time 
of  George  IV,  A.  D.  1825.  in  which  Holroyd, 
J.,  makes  the  statement  as  supporting  his 
rlew  in  that  case  that  "It  has  been  long  held 
in  actions  for  malicious  prosecutions  that 
evidence  of  the  grand  Jury,  having  thrown 
out  the  bill,  justifies  the  inference  of  the 
want  of  probable  cause,  and  that  It  is  for  the 
prosecutor  to  rebut  that  Inference  by  con- 
trary proof  on  his  part."  No  such  point 
was  Involved,  for  the  reason  that  the  suit 
was  based  upon  a  civil  action,  which  was 
voluntarily  withdrawn  by  the  pnwecutor, 
who  had  absolute  control  of  the  matter,  thus 
bringing  the  case  within  the  exception  men- 
tioned in  ttw  New  Jersey  case  hereinbefore 
dted.  MoreoTer,  the  decision  was  not  nnani- 
mous.  Two  early  American  cases  are  sup- 
posed to  liave  followed  the  Nicholson  Oase. 
These  are  Secor  t.  Babcock,  2  Johns.  20S, 
which,  when  examined,  will  be  found  to  fall 
short  of  stating  such  a  principle,  and  the  case 
of  Johnston  .  V.  Martin,  7  N.  O.  248.  There 
It  is  said:  "Whether  there  be  probable 
cause  for  the  prosecution  must  depend  on 
all  the  circumstances  of  the  case,  but  that 
which  Indicates  Its  absence  most  strongly  ts 
the  dlschai^  by  tbe  magistrates,  after  a 
fall  and  fair  exarolnatton  of  tbe  evld«ice." 
Thus  a  discharge  upon  a  hearing  of  tbe  meiv 
Its  is  ^parently  given  much  greater  effect 
than  that  of  prima  fttde  evidence,  a  doc- 
trine that  It  is  believed  to  be  generally  dis- 
approved today.  These  two  cases  seem  to 
have  **blaBed  a  .trail'*  for  otbers  to  follow. 
Thna  in  1828  the  Snpreme  Gourt  of  Temiea- 
see  followed  the  Carolina  case,  citing  no 
other  authority.  Williams  t.  Norwood,  2 
Terg.  829.  In  1881  the  case  of  Vtnal  v. 
Compton  (W.  Va.),  bereinb^ra  referred  to, 
waa  decided.  Tbis  case  rrats  upon  the  Nich- 
olson Case,  the  Carolina  case  reinforced  by 
three  later  Carolina  cases,  viz.,  Plnmmer 
Gheen,  10  N,  C.  06, 14  Am.  Dec  S72;  Bos- 
ticik  T.  Butberford,  11  N.  a  88,  87,  and  John- 
son T.  Cbambm,  82  N.  C  287,  and  the  case 
from  Tennessee  above  stated. 

It  Is  noticeable  that  In  Bostlck  v.  Ruther- 
ford the  correctness  of  the  doctrine  of  tbe 
earlier  cases  was  questioned;  Hall,  J.,  say- 
ing:   "T  am  not  disposed  to  disturb  the  caun 
of  Johnson  v.  Martin."    It  was  questioned 
later  by' the  same  court,  which  said  of  Itr 
"The  correctness  of  this  position  is  question- 
able, the  innocence  of  the  plaintiff  does  not 
prove  the  absence  of  probable  cause,  and  the 
decision  conflicts  with  English  authorities, 
as  appears  from  Purcell  v.  McNamara,  9 
Bast  361."   This  was  severe  treatment  by 
tbe  court  wbich  made  tbe  decision.   On  the 
other  hand,  a  case  In  Massachusetts  decided 
In   1861  lays  down  the  following:  "The 
want  of  probable  cause  Is  the  essential 
gromid  of  this  action.   Other  things  may  be 
Inferred  from  this;  but  this  cannot  be  Infer- 
red firom  anything  else.  It  must  be  estab* 
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llshed  by  positive  and  express  proof.  It 
Is  not  enough  to  show  that  the  plaintiff 
was  acquitted  of  the  charge  preferred  against 
him,  or  that  the  defendant  abandoned  the 
prosecution.  But  the  onus  probandl  is  upon 
tbe  plaintiff  to  prove  affirmatively,  by  cir- 
cumstances or  otherwise,  as  he  may  be  able, 
that  the  defendant  had  no  ground  for  com- 
mencing the  prosecution.  See  the  above  ci- 
tations ;  also  Purcell  v.  McNamara,  1  Campb. 
189;  8.  c.,  0  East,  361;  Sykes  v.  Dunbar,  1 
Campb.  202,  note;  Incledon  v.  Berry,  1.  Campb. 
203,  note;  Wallls  v.  Alpine,  1  Campb.  204, 
note;  Shock  v.  McChesney,  4  Testes,  507. 
2  Am.  Dec.  416;  Stone  v.  Crocks,  24  Pick. 
84.  The  case  of  Apgar  v.  Woolstou,  43  N. 
J.  Law,  62.  has  been  cited.  It  is  there  said: 
"In  the  Treatise  on  Evidence  the  rule  Is  laid 
down  without  qualification  that,  In  order  to 
show  that  the  criminal  prosecution  was 
gronndlees  and  without  probable  cause,  it 
Is  not  sufficient  to  show  that  tbe  bill  being 
preferred  was  thrown  out  by  the  grand  Jury. 
2  Stark.  Ev.  914;  6  PhilL  Ev.  256;  2  OreenL 
Ev.  S  456.  In  Nicholson  v.  Coghlll.  4  B.  & 
C.  21,  Holroyd,  J.,  Is  reported  to  have  said 
that  It  had  been  held  that  evidence  of  the 
bill  having  been  thrown  out  by  the  grand 
Jury  Is  sufficient  to  warrant  an  Inference  of 
tbe  absence  of  probable  cans&  Tbls  remark 
was  made  in  an  action  for  a  malicious  arrest 
In  a  dvll  suit,  wbero  the  defendant  was 
himself  an  actor  in  Alscontlnning  the  action, 
and  wblch  was  esg^ressly  distinguished  by 
Abbott  C  J.,  on  that  circumstance^  from 
cases  where  the  prosecution  was  on  a  crim- 
inal charge.  I  have  not  been  able  to  find  any 
case  in  the  English  courts  in  wblch  such  a 
dedalon  was  made,  or  in  which  any  obser- 
vation to  that  effect  was  made  by  any  other 
English  Judge.  I  am  aware  tbaX  there  are 
cases  In  the  courts  fif  this  country  entitled  to 
the  greatest  respect  in  which  It  has  been  held 
that  the  failure  of  the  grand  Jury  to  indict 
is  prima  fade  evld^tce  of  ttie  want  of  prob- 
able cau8&  Bat  there  are  also  decisions  of 
tbe  courts  of  our  sister  states,  entitled  to 
equal  respect,  holding  the  contrary;  and  I 
think  the  doctrine  laid  down  Starkle, 
Phillips,  and  Creenleaf  is  founded  on  sound 
principles  of  law,  and  is  consistent  with 
public  policy."  In  the  case  of  Israel  v. 
Brooks.  23  III.  677,  Breese,  J.,  said  of  a 
charge :  "As  the  onus  of  proving  a  negative — 
the  absence  of  probable  cause — Is  thrown  up- 
on the  plaintiff,  slight  evidence  will  usually 
suffice  for  such  purpose.  But  the  evidence  of 
an  uniform  good  character  up  to  the  time 
of  the  charge  is  something  more  than  slight 
evidence,  and  the  plaintiff  should  have  the 
ben^t  of  It  If  known  to  the  prosecutor, 
wliat  single  fact  Is  fetter  calculated  to  weak- 
en a  belief,  he  being  a  prudent  and  cautious 
man.  In  the  guilt  of  the  suspected  party?" 
That  "as  stated  on  the  argument  this  in- 
struction Is  celled  verbatim  from  2  Qreen- 
leafa  Evidence,  |  455.  He  dtee  Secor  t. 
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Babcock,  2  Johns.  203.  The  case  decides  do 
such  principle.  It  Is  a  per  curiam  opinion, 
and  Is  as  followB:  The  Justice  had  power, 
on  examination  of  a  charge  of  suspicion  of 
felony,  or  of  having  stolen  goods,  to  dismiss 
the  plalntifT  below,  if  he  was  satisfled  there 
was  no  ground  for  the  suspicion.  The  ac- 
quittal was  lawful,  and  there  was  sufficient 
ground  for  a  suit  for  a  malicious  prosecution. 
The  Judgment  below  must  be  afflrmed.*  The 
court  does  not  presume  to  say  that  by  the 
dlacliarge  of  the  accused,  by  the  examining 
magistrate,  a  sufficient  ground  for  a  mali- 
cious prosecution  was  established  as  showing 
a  want  of  probable  cause.  The  court  does 
not  say  tha't  by  reason  of  the  discharge  a 
want  of  probable  cause  Is  to  be  inferred, 
nor  anything  like  It  Oreenleaf  also  refers 
to  Johnston  t.  Martin,  7  M.  G.  248,  and  Bos- 
tick  T.  Rutherford,  U  N.  a  83,  where  the 
doctrine  la  Uiere  iliBtlnctl7  stated  in  the 
language  of  this  Instruction.  No  authority 
or  good  reasoning  Is  adduced  to  support  It, 
and  these  cases  stand  alone,  Justifying  such 
a  principle.  To  what  does  it  amount?  Why, 
to  this:  that  every  man  who  apears  before 
a  magistrate  to  give  Informatltnk  €t  a  crim- 
inal offense  incurs  tlie  hazard  of  a  prosecu- 
tion against  himself,  attould  the  magistrate 
happen  to  be  ignorant,  prejudiced,  or  cornq>t 
How  many  magistrates  are  there  In  obscure 
localities  who  are  as  little  capable  of  de- 
termining what  is  probable  cause  for  a 
criminal  accusation  as  th^  are  of  explaining 
any  of  the  phenomena  of  nature?  How 
many  do  we  find  prejudiced  against  a  public 
accuser,  how  many  In  sympatic  with  the 
accused?  The  decisions  of  auch  an  official, 
on  Intricate  questions  of  law  or  fact  should 
not  weigh  against  the  accused,  and  they  do 
not  practically;  for,  If  he  Is  committed,  the 
grand  Jury  pay  no  attention  to  the  finding 
of  the  magistrate.  It  is  not  prima  facie 
evidence  of  hts  guilt  and  bow  preposterous 
It  is  to  say  the  discharge  of  the  criminal  is 
prima  facie  evidence  of  want  of  probable 
cause.  It  is  not  so,  and  should  never  be  so 
regarded.  The  fact  may  go  to  the  Jury  that 
he  was  discharged  by  the  magistrate,  but 
no  such  Inference  unfavorable  to  the  ac- 
cuser should  be  drawn  from  It"  See,  also. 
Thorpe  v.  Balllett,  25  111.  33». 

In  Thompson  v.  Beacon  Tatley  Rnbber  Com- 
pany, 66  Oonn.  499,  16  Atl.  554,  the  court 
said  of  the  three  essentials:  "The  ncqulttal 
of  the  plaintiff  proves  the  first  [1.  e.,  discharge 
of  the  plalntlffl,  but  It  has  no  tendency  to 
prove  the  second  or  third  [1.  e.,  want  of  prob- 
able cause  or  malice].  In  Heldt  v.  Webster, 
60  Tex.  207,  the  following  charge  was  beld 
to  be  erroneous :  "  *If  the  plaintiff  was  dis- 
charged from  the  prosecution  by  the  ex- 
amining magistrate  who  examined  the  case, 
then  the  presumption  of  law  Is  that  there 
was  no  probable  cause;  but  If  tfie  evidence 
further  shows  that  the  defendant  had  rea- 
sonable cause  to  believe,  and  did  believe,  that 


the  facts  stated  in  the  complaint  were  troe, 
then  he  would  have  such  probable  canse  as 
the  law  contemplated,'  because  (1)  the  dis- 
charge of  the  defendant  In  a  criminal  prose- 
cution does  not  raise  a  presumption  of  prob- 
able cause."  See,  also,  FUcklnger  v.  Wagner, 
46  Md.  SS2.  In  Barbour  v.  Grimes,  26  U. 
a  Q.  R  544,  the  court  held:  "In  an  action 
for  malicious  prosecution,  want  of  reasona- 
ble and  probable  cause  must  be  shown  by 
the  plaintiff.  Slight  evidence  may  be  euffi- 
clent  for  It  is  the  proof  of  a  n^ative,  but 
there  must  be  some  proof;  and  In  thia  case 
where  It  was  shown  only  that  the  defendant 
laid  the  Information  on  which  the  plalntilf 
was  arrested,  and  that  the  magistrates  after 
bearing  the  parties  dismissed  the  charge" — 
and  that  a  verdict  was  properly  directed  f«- 
def^idant  In  Cole  v.  Cniils,  16  Minn.  184 
(Oil.  161),  It  was  held:  "Where,  In  a  pre- 
liminary examination  upon  a  criminal  charge 
before  a  magistrate,  witnesses  for  the  de- 
fense (Including  the  defendant  himself)  may 
be  examined,  if  the  facts  upon  which  the 
prosecution  Is  fotmded  are  not  within  the 
personal  knowledge  of  the  proaecntor,  the 
discharge  of  the  accused  upon  the  bearing 
by  the  magistrate  la  not  prima  facie  evidence 
of  want  of  probable  cause  In  an  action  by 
ttie  accuaed  against  the  prosecutor  for  a  ma- 
licious prosecution."  Our  own  case  of  Wake- 
ley  V.  Johnaon,  115  Mich.  280.  73  X.  W.  23S, 
is  analogoua,  but  the  question  th&e  la  not 
Identical  with  that  In  tlie  present  caae.  It 
follows  that  we  must  hold  that  the  oonrt 
erred  in  modifying  defendant'a  request  that 
a  dismissal  at  the  request  of  the  prose- 
cuting attorney  la  not  sufficient  evidence  of 
want  of  probable  cause,  by  adding,  at  the 
suggestion  of  plaintiff's  counsel,  the  follow- 
ing: "Mr.  Eirchner:  Standing  by  itself  it 
Is  sufficient.  Your  honor  means  It  is  not 
conclusive.  The  Court:  It  la  not  conclusive 
evidence  of  want  of  probable  cause — ^tbe  fact 
that  It  was  dismissed.  Mr.  Klrchner:  That 
is  all  right" 

We  feel  warranted  In  saying  that  tbe  dis- 
charge of  the  defendant  In  this  case  has  not 
in  itself  any  tendency  to  show  a  want  of 
probable  cause,  but  we  are  also  of  the  <^ln- 
ion  that  It  was  proper  to  submit  to  the  Jury 
tlie  question  of  probable  cause.  The  only 
proof  that  the  plaintiff  offered  to  show  want 
of  probable  cause  was  the  fact  of  the  arrest 
and  discharge,  the  failure  to  accurately  state 
the  pretense,  and  the  relations  tberetofor« 
sustained  by  the  parties.  If  from  tibese  the 
Jury  might  conclude  that  an  ordinarily  fair 
and  careful  business  man  would  be  likely 
to  believe  In  plaintiff's  guilt  they  should 
And  probable  cause  and  acquit  the  defend- 
ants. But  that  is  essentially  a  qoestion  for 
the  Jtiry  where  there  Is  room  toe  two  opin- 
ions; and  there  may  be  here  Therefore  tbe 
court  could  not  properly  take  the  cause  from 
the  Jury  upon  the  ground  that  want  of  proba- 
ble cause  had  not  been  shown.  Want  cf 
probable  cause  alone  Is  not  snffldeat  to  base 
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a  verdict  upon.  Proof  of  mallee  is  also  es- 
aentleL  Tbat,  too,  may  be  dedudble  from 
the  facts  and  drcnmstances  Burroundlng  the 
transactloii.  and  Is  Inferable  from  absence 
of  probable  cause. 

It  is  said  by  counsel  that  **the  plaintiff  and 
tbe  court  apparently  relied  on  the  dismissal 
of  the  complaint  for  evidence  of  want  of 
probable  cause,  and  that,  aa  It  did  not  tend 
to  prove  It,  there  was  no  evidence  of  want 
of  probable  cause."  We  have  already  ez- 
pressed  tbe  opinion  that  there  was  other 
evidence  pertinent  to  the  question,  and  we 
think  that  the  court's  charge  Is  not  open  to 
tbe  above  criticism. 

It  Is  contended  that  there  was  no  evidence 
upon  which  Nell  McMillan  could  lawfully  be 
convicted.  We  think  otherwise.  Two  wit- 
nesses testify  that  be  urged  bis  brother  to 
cause  tbe  arrest;  and,  although  counsel  say 
that  this  occurred  after  tbe  complaint  was 
made,  It  was  before  the  arrest  and  subse- 
quent proceedings.  His  connection  with  the 
transaction  was  a  question  for  the  Jury,  and 
we  think  there  was  testimony  from  which 
it  might  be  Inferred. 

Counsel  complain  that  the  court  failed  to 
sufficiently  instruct  the  Jury  as  to  the  facts 
which  would  Justify  a  finding  of  want  of 
probable  cause.  This  should  have  been 
called  to  the  attention  of  the  trial  court 
See  Peterson  v.  Toner.  80  Mich.  357,  45  N. 
W.  846.  We  And  It  unnecessary  to  make  the 
decision  turn  upon  this  question,  however. 

The  Judgment  Is  reversed*  and  a  new  trial 
ordered. 


BBAGH  r.  KBNT.  Connty  Treasurer,  et  oL 
(SnpTone  Court  of  Michigan.   Dec.  22,  1905.) 

1.  COTTNTIKS  —  BOABD  OF  SuPEBVIBOBS  —  EC- 
COITBIDBRA.TION  OF  ACTION. 

Comp.  l«wi  1897,  S  2470,  provides  that 
upon  tbe  final  paasage  of  any  measore  by  a 
board  of  supervisors,  or  the  allowance  of  any 
claim  against  the  connty,  a  majority  of  the 
members-elect  sfaali  be  necessary.  Section  24S4 
provides  that  such  boards  may  estabiish  rules 
as  to  the  mode  of  proceeding  before  snch  board 
as  tbey  shall  deun  necessary.  A  board  of  super- 
visors adopted  a  role  that  the  rules  of  pariia- 
mentary  practice  comprised  In  Cushlng's  Law 
aod  Practice  of  Legislative  Assemblies  should 
govern  so  far  as  applicable.  Such  work  pro* 
vides  that,  where  there  is  no  special  ml^  a 
motion  to  reconsider  must  be  considered  In  the 
same  light  as  any  other  motion  and  subject  to 
no  other  rules.  Held  that,  where  a  board  of 
supervisors  adopts  a  resolution  allowing  a  cir- 
cuit Judge  extra  compensation,  the  resolution 
could  not  be  reconsidered,  except  b;  a  vote  of 
the  majority  of  all  the  supervisors-elect. 

2.  JuDOEs—GiBcun  Comr-CoicPBnuTioH— 
Extra  Allowance. 

Const  art  6,  9  6.  declares  that  the  U«Isla- 
tun  may  provide  for  the  election  of  more  than 
one  circuit  judge  In  the  judicial  circuit  including 
Saginaw  county,  and  that  such  jadge  or  judges, 
in  addition  to  tiis  salary  provided  by  the  Oonstl- 
tntiouf  shall  receive  fnnn  counties  such  addi- 
tional salary  as  may  **from  time  to  time  be 
fixed**  by  tiie  board  of  snpervlsors.  Pnb.  Acta 
1889.  p.  79,  No.  75  (Comp.  Laws,  I  279),  pro- 
vidiiv  for  two  Judges  in  a  drcuit  Including  &gi- 


naw  connty,  provides  that  In  case  of  the  Illness 
or  Inability  of  either  Judge  the  business  assigned 
to  him  shall  be  done  by  the  other.  tfeU,  that 
the  salaried  provided  for  In  the  Constitution  are 
to  be  fixed  and  determined  in  advance,  and  the 
board  of  supervisors  of  Saginaw  county  had  no 
authority  to  allow  one  of  the  judges  extra  com- 
pensation fmr  services  pwformed  by  him  during 
the  illness  of  the  othw. 

Handamtis  by  Bmmet  L.  Beaeh  to  comptf 
Fred  W.  Kent,  as  connty  treasurer  of  Sagi- 
naw conn^,  and  otbers,  to  execute  and  de> 
liTsr  a  certain  county  order  and  to  compel 
payment  of  tbe  same.  Petition  denied. 

AxgaeA  before  GRANT,  BLAIR,  UONT- 
GOMEBY,  OSTRANDER,  and  HOOKER,  JJ. 

John  F.  O'Eeefe,  for  relator.  De  Yen 
Hall,  for  respondents. 

BLAIR,  J.  The  petitioner  la  one  of  tbe 
circuit  Judges  in  and  for  the  county  of  Sagi- 
naw, and  as  such  on  October  17, 1906,  present- 
ed to  the  board  of  supervisors  for  that  county 
the  following  petition,  viz. :  "To  the  Honor- 
able the  Board  of  Supervisors  of  tbe  County 
of  Saginaw  —  Gentlemen:  Your  petitioner 
respectfully  represents  unto  your  honorable 
body  that  be  is  one  of  the  circuit  Judges  In 
and  for  Saginaw  county,  and  bos  been  since 
January  1,  1900.  That  tbe  late  Judge  Snow 
was  duly  elected  and  qualified  at  the  same 
time,  and  each  continued  to  work  and  per- 
form tbe  duties  of  said  office  up  to  the  time 
wheu  Judge  Snow  was  taken  111  and  unable 
to  perform  his  duties  upon  the  bench.  That 
after  his  Illness  I  performed  all  of  the  work 
up  to  the  time  of  the  appointment  of  the 
Honorable  William  G.  Gage,  who  was  ap- 
pointed some  time  after  Judge  Snow's  death. 
For  the  extra  work  performed  by  me  as  such 
Judge  of  said  county  I  believe  that  I  am  enti- 
tled to  extra  compensation,  and  believe  such 
servlcee  are  worth  the  sura  of  f 2,500,  and  that, 
pursuant  to  section  6  of  article  6  of  the  Consti- 
tution of  the  state  of  Michigan,  your  honorable 
body  has  a  right  to  and  can  pay  the  addition- 
al compensation.  Said  section,  among  other 
things,  provides  that  In  the  county  of  Saginaw 
the  board  of  supervisors  may.  In  addition  to  the 
salary  provided  by  the  Constitution,  allow  such 
additional  salary  as  from  time  to  time  may  be 
fixed  and  determined  by  the  board  of  super- 
visors of  said  cotmty.  Respectfully  submit- 
ted.  E.  L.  Beach." 

On  the  same  day  that  the  petition  was  pre- 
sented the  board,  by  a  vote  of  32  to  13,  adopt- 
ed the  following  resolution,  viz. :  "Whereas, 
Circuit  Judge  E.  L.  Beach  has  petitioned 
this  board  for  extra  compensation  In  the  sum 
of  $2,600  for  work  done  by  bim  during  tbe 
illness  of  the  late  Hon.  Byron  A.  Snow;  and 
wb^eos,  nearly  ail  of  tbe  members  of  the 
Saginaw  county  bar  and  court  officers  have 
also  filed  a  petition  claiming  that  the  amount 
asked  for  by  Judge  E.  L.  Beach  Is  legal  and 
Just,  and  that  the  board  of  supervisors  pay 
him  the  sum  of  $2,600:  Therefore  be  It 
resolved,  by  the  board  of  supervisors  of  Sagi- 
naw county,  that  Judge  £.  Beach  be  paid 
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tiie  amn  of  $2,500  tot  the  extra  vrotk  so  done 
by  bim,  and  tbat  the  coanty  treasurer  be,  and 
be  hereby  la,  authorised  and  directed  to  pay 
the  said  sum  of  ¥2,600  to  the  said  Judge  D.  L. 
Beadb  out  of  ttie  general  funds  of  the  county.** 
On  Octob<^  ISth  a  motion  was  made :  "That 
the  vote  by  which  the  resolution  of  Super- 
visor Ederer  [relative  to  extra  compensa- 
tion of  Judge  Beach]  was  adopted  at  yesttf- 
day's  session  be  reconsidered."  Tweaty-flve 
votes  were  east  for  this  motion,  and  22 
against  It  The  chairman  declared  the  mo- 
tion carried.  Immediately  thereafter  the  fol- 
lowing resolution  was  adopted  by  a.  vote  of  31 
to  16,  via. :  "That  the  resolution  of  Super- 
visor Ederer  relative  to  extra  compensation 
for  Jndge  Beach  be  referred  to  the  committee 
on  flnance  and  connty  aflalra."  On  BUday, 
October  20tti,  said  committee  on  finance  and 
county  affairs  "presented  the  following  re- 
port thereon:  To  the  Honorable  the  Board 
of  Sopwisora  of  the  County  of  Saginaw — 
Gentlemen:  Tour  Joint  committees  <m  fl- 
nance and  county  affairs,  to  whom  la  referred 
the  communication  of  Hon.  Judge  Beach  ftnr 
extra  compensation  for  work  performed  dur- 
ing the  illness  of  the  late  Htm.  Judge  Snow, 
have  had  the  same  under  consideration  and 
would  respectfully  refer  the  same  bade  to 
your  honorable  board  without  recmnmenda- 
tlfflL*  Thereupon  the  followbig  resolution 
was  presoited:  'By  Sup.  SdilidEum:  Tbat 
the  nport  be  rec^ved  and  action  theremi  In- 
defloltely  postponed.'  Whidi  resoluUon  was 
lost  by  a  vote  of  21  ayes  to  26  nays,  and 
ttierenpon  the  following  motion  was  made: 
•By  Sup.  CEeefd:  That  the  report  be  re- 
ceived and  filed.'  Which  motion  was  duly 
adopted,  and  thereupon  tiie  following  resolu- 
tioa  was  presented:  'By  Sup.  Ederer:  Re- 
8olve<^  that  this  board  allow  Circuit  Judge 
Emmet  L.  Beach  the  sum  of  $1,600  as  full 
compensation  for  the  extra  services  perform- 
ed by  him  during  the  Illness  of  the  late  Hon. 
Bynm  A.  Snow,  and  ber^y  authorize  and  di- 
rect the  proper  officers  of  this  board  to  draw 
and  execute  an  order  upon  the  county  treas- 
urer payable  to  Bmmet  L.  Beach  for  $1,600, 
and  upon  presoitetlon  tiie  treasurer  of  this 
county  Is  herdiy  authorized  and  directed  to 
pay  the  same  to  the  hoUtor  of  said  order  upon 
IHresentaticHi  out  of  any  moneys  in  bis  hande 
credited  to  the  general  fund.'  Thereupon  the 
followli«  motion  was  presented:  'Bj  Sup. 
Bell :  That  tiw  resolution  be  adopted.'  On  ob- 
jection, tbe  reeolutttm  was  laid  over  for  one 
day.  The  succeeding  day  was  the  12th  day  of 
the  October  session  of  said  board,  held  on 
Octobm  21, 1905,  and  at  said  day's  session  no 
action  was  taken  upon  sucb  claim  or  resolu- 
tion." 

The  board  of  supervisors  of  Saginaw  coun- 
ty Is  composed  of  51  monbers.  Tbe  Judga 
of  Saginaw  county  circuit  court  being  dis- 
qualified, the  relator  has  applied  to  this  court 
for  a  writ  of  mandamus  to  compel  Fred.  B. 
Oltwon,  as  chairman  of  the  board,  and  Emer- 
son P.  Whaley,  as  clerk  of  the  boaM.  "to 
maks^  execute  and  deliver  to  your  petltioneir 


an  order  upon  the  treasurw  of  tbe  county  of 
Saginaw  for  the  sum  of  $2,600,  payable  to  the 
order  of  your  petitioner,  aa  authorized  In 
said  resolution  ot  SupervlsiH-  Bderar.  and 
also  addressed  to  and  commanding  Fred  W- 
Kent,  as  treasurar  of  the  county  of  Saginaw, 
to  pay  said  order."  Relator  oontoida  that 
the  action  taken  by  tbe  board  upon  the  motion 
to  reconsider  was  infective,  for  the  reason 
that  the  original  resolution  could  not  be 
reoonsldored  exxiept  by  a  vote  of  a  majority 
of  all  the  supervisors  elected,  and  that  tbe 
board  had  authority  to  adopt  the  resolution 
under  section  6  of  article  6  of  the  Constitu- 
tion. Bespondoito  contend  that  tbe  motion 
to  reconsider  was  legally  carried  and  tliat  tbe 
Constitution  does  not  authorise  the  action 
originally  taken. 

Section  2476.  Comp.  Laws  1887,  provides 
Uiat  **a  majority  of  the  aiQt^Tisors  of  any 
connty  shall  constitute  a  quonun  fior  the 
transaction  of  the  ordinary  business  of  Qm 
coxmty,  and  all  questions  which  shall  arise 
at  their  meetings  shall  be  detwmlned  by 
t3ie  votes  of  a  majority  of  the  siqiaTlaors 
present  except  upon  the  final  passage  or 
adoption  of  any  measnre  or  resolution,  or  tbe 
allowance  of  any  <dalm  against  the  county,  tn 
which  caae  a  majority  of  all  the  members 
elect  shall  be  necesaary."  Section  2484  pro- 
vides: "The  several  boards  of  8npervlB<n« 
shall  have  power  and  they  are  ber^iy  mn- 
th<»>ized  at  any  meeting  tlitfeof  lawfully 
held:  •  •  •  Seventeentb.  To  estabUab 
such  rales  and  r^latiims  to  reference  to  tbe 
management  of  the  Interest  and  business 
concerns  of  such  connty  and  in  reference  to 
the  mode  of  proceeding  beton  such  board  aa 
they  shall  deem  necessary  and  pn^or  to  all 
matters  not  especially  provided  Cor  In  this 
act  ch:  to  aome  law  of  this  stete,"  eta  Rules 
23  and  2^  as  adopted  by  the  board  of  snpw- 
visors  of  Sagtoaw  county  and  in  force  at  tbe 
time  the  action  to  question  was  had,  read  as 
follows:  "(23)  Nb  motion  fOr  reconslderatfm 
shall  be  to  order  imless  on  the  same  d^'or 
the  day  following  that  <m  which  the  dedaton 
proposed  to  be  reconsidered  to<dE  ptoce.  oor 
unless  one  of  the  itide  wfaldi  prevailed  shall 
move  such  reconsideration.  *  •  •  (29) 
The  mles  of  parliamentary  practice,  ccnqnis- 
ed  to  Cushlng's  Law  and  Practice  of  Legisla- 
tive AsB^bUes  shall  govern  tbe  board  In  all 
cases  to  which  tiwy  are  ai^Iicabl^  providing 
they  are  not  to  o(mflict  with  Ibese  mlea  er 
with  tbe  laws  of  the  Stete  (it  Michigan.*' 

It  is  not  claimed  that  there  ia  any  other 
rule  regulating  the  procedure  on  motions  ftir 
reconsideration.  Rule  257  ot  Curing's  Law 
and  Practice  of  L^islative  Aasembliee  Is  as 
follows,  viz.:  "It  is  usual  to  l^slative 
bodies  to  regulate  1^  a  special  rule  tbe  time, 
manner,  and  by  whom  a  motion  to  rectmsider 
may  be  made;  tbus,  tor  example;  tbat  it 
riiail  be  made  only  on  the  same  or  a  succeed- 
ing day,  by  a  member  who  voted  with  the 
majority,  or  at  a  time  whea  tben  are  as 
many  members  present  as  there  were  when 
the  vote  was  passed.  Bnt,  wbers  tbars  la  no 
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special  rule  on  the  subject^  a  motion  to  re- 
consider must  be  considered  in  tbe  same  Ilgbt 
as  any  othw  motion  and  snbject  to  no  other 
rules."  Relator  contends  that  the  adoption 
of  a  motion  to  reconsider  Is  not  '^the  final 
passage  or  adoption  of  any  measure  or  resolu- 
tion, or  the  allowance  of  any  claim  against 
the  county/'  within  the  meaning  of  the  statu- 
tory provision  quoted;  that  such  action  is 
not  final  or  complete;  that  it  merely  brings 
the  subject-matter  of  the  original  action 
again  before  the  acting  body  for  Its  final  dis- 
position, and  that  the  provisions  of  the  stat- 
ute, rules,  and  legislative  manual  quoted  ex- 
plicitly authorize  the  ruling  of  the  chairman 
that  the  motion  was  carried.  Relator  claims, 
on  the  other  band,  that  the  decisions  of  this 
court  bare  established  that  in  such  a  case  the 
motion  requires  for  Its  passage  a  majority  of  all 
the  supervisors  elect,  citing  gtockdale  r.  School 
District,  47  Mich.  226,  10  N.  W.  849;  Whit- 
ney V.  Hudson,  69  Mich.  189,  87  N.  W.  187; 
Naegely  v.  Saginaw,  101  Mich.  582,  60  N.  W. 
46 ;  People  v.  County  Officers  of  St  Clair,  16 
Mich.  85;  Peck  t.  Board  of  Supervisors,  102 
Mich.  846,  60  N.  W.  986. 

There  is  much  force  In  the  reasoning  of  re- 
spondents' counsel;  but  we  think,  as  contend- 
ed by  counsel  for  relator,  that  the  question  is 
concluded  by  the  decisions  of  this  court  In 
Whitney  t.  Village  of  Hudson,  supra,  the 
precise  question  was  passed  upon.  The  com- 
mon council  In  that  case,  on  April  24,  1882, 
bad  passed  a  resolution  to  pave  Main  street 
by  a  two-thirds  vote,  as  required  by  the  char- 
ter. On  the  Ist  day  of  May  following  It 
-was  attempted  to  reconsider  and  rescind  this 
resolution.  Of  this  action  Mr.  Justice 
Champlin,  speaking  ft>r  the  court,  says: 
"After  passli^  the  original  resolution  of 
April  6  and  the  amendatory  resolution  of 
April  17, 1882,  the  common  council  on  the  Ist 
day  of  May,  1882,  reconsidered  the  vote  of 
April  24,  1882,  adopting  the  resolution  by  a 
vote  of  three  In  favor,  and  two  against  A 
motion  was  then  made  that  the  resolution  to 
pave  West  Main  street  be  rescinded,  which 
was  lost  by  a  vote  of  two  in  favor  and  three 
against  the  motion.  No  vote  was  ever  after- 
wards taken  to  pass  or  adopt  the  resolution 
of  April  24th,  but  the  council  proceeded  as 
If  It  bad  never  been  reconsidered.  This  reso- 
lution lay  at  the  foondatlon  of  the  whole  pro- 
ceedings to  pave  Main  street;  and  If  It  was 
reconsidered,  and  not  afterwards  passed,  the 
proceedii^  to  assess  the  expense  must  fail 
for  that  reason.  It  Is  claimed,  also,  by  the 
defendants'  counsel,  that  the  vote  to  recon- 
sider was  not  carried;  that  where,  by  stat- 
ute, a  vote  of  two-thirds  Is  required  to  pass 
a  resolution,  It  cannot  be  reconsidered  or  re- 
scinded, except  by  a  two-thirds  vote.  This 
was  declared  to  be  the  law  In  the  case  of 
Stockdale  v.  School  Dlst..  47  Mich.  226,  10 
N.  W.  849,  where  the  motion  was  to  rescind. 
And.  where  the  body  has  adopted  no  rule 
regolatinf  the  practice  up<m  motions  for  re- 
ooiuldwratlai,  it  la  not  perceived  why  the 


same  ruling  should  not  apply,  ^e  law  re- 
quires a  vote  of  two-thirds  of  the  members  of 
the  body  to  pass  the  act  In  the  shape  It  Is  In 
when  the  vote  is  taken.  Two-thirds  are 
satisfied  with  it  as  It  then  reads,  and  no  rea- 
son exists  why  a  majority  less  than  two- 
thirds  can  bring  the  resolution  again  before 
the  body  for  the  purpose  of  changing  Its  fea- 
tures or  postponing  action.  There  should  be 
some  stability  in  legislative  action  which  Is 
passed  under  the  requirements  of  a  law  call- 
ing for  a  vote  of  two-thirds  of  Its  members, 
and  It  should  remain  as  the  two-thirds  have 
passed  It  unless  the  same  number  desire  a 
further  consideration  of  the  measure."  It 
becames  necessary,  therefore,  to  consider 
whether  the  constitutional  provision  relied 
upon  by  relator  authorized  the  action  taken. 

Section  6  of  article  6,  so  far  as  It  relates 
to  the  question  now  before  us,  provideo : 
"The  Legislature  may  provide  for  the  election 
of  more  than  one  circuit  Judge  in  the  Judicial 
circuit  *  •  *  In  which  the  county  of 
Saginaw  Is  or  may  be  situated.  *  •  • 
And  the  circuit  Judge  or  Judges  of  said  cir- 
cuits, In  addition  to  the  salary  provided  by 
this  Constitution,  shall  receive  from  their  re- 
spective counties  such  additional  salary  as 
msy  from  time  to  time  be  fixed  and  deter- 
mined by  the  boards  of  supervisors  of  said 
counties."  The  meaning  of  the  words  "ad- 
ditional salary"  Is  the  question  of  prime  Im- 
portance. Was  it  the  Intention  of  the  people, 
In  adopting  this  amendment  that  the  boards 
of  supervisors  in  the  designated  counties 
might  reverse  the  usual  course  of  proceeding 
In  such  cases  and  fix  and  determine  the  ad- 
ditional salary  at  the  end  of  the  term  to  be 
compensated  for?  Can  they  fix  one  salary 
for  one  circuit  Judge  and  another  and  dif- 
ferent salary  for  the  other  circuit  Judge  In 
Saginaw  county?  In  the  county  of  Wayne, 
can  the  board  of  supervisors  ^m  time  to 
time  consider  the  amount  of  work  done  by 
each  and  the  relative  merits  of  the  several 
circuit  Judges,  and  provide  a  different  salary 
for  each  of  the  six  for  the  period  which  has 
then  elapsed,  or  give  additional  salary  to 
one  and  none  to  the  other  five?  In  otber 
words,  does  the  salary  attach  to  the  man 
or  to  the  office?  In  the  case  before  us,  the 
board  of  supervisors  has  not  attempted  to 
fix  a  salary  for  the  office  of  circuit  judge, 
but  has  attempted  to  compensate  one  circuit 
Judge  for  doing  more  than  his  share  of  the 
work.  We  are  satisfied  that  this  action  la 
not  warranted  by  any  proper  construction  of 
the  constitutional  provision  in  question.  We 
think  that  the  salary  must  be  fixed  and  de- 
termined for  the  office,  and  not  for  the  partic- 
ular Incumbent  The  powers  and  duties  of 
the  two  circuit  Judges  In  Saginaw  county 
are  fixed  and  determined  by  the  Constitution 
and  general  laws  of  the  state,  and  are  identi- 
cal. The  power  of  the  board  of  supervisors 
la  limited,  under  the  constitutional  provision, 
to  fixli^  from  time  to  time,  if  tbey  see  fit 
an  additional  salary  for  the  olBca  of  drcolt 
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Judge.  It  Is  the  theory  of  our  CoiutltutloD 
and  laws  that  each  of  the  circuit  Judges  will 
nsoally  perform  all  of  the  duties  of  his  office, 
and  proTislon  Is  made  for  Inability  so  to  do, 
and  the  oonstltatlonal  prorlstons  for  salaries 
must  be  constmed  wltb  refwenoe  to  this 
theory. 

Act  No.  75,  p.  79,  of  the  Public  Acts  of 
1889,  providing  for  an  additional  Judge  In  the 
Tenth  Judicial  circuit,  provides  (section  279, 
Miller's  Comp.  Laws) :  "The  two  Judges  of 
said  circuit  sliall  have  equal  and  co-ordinate 
powers  and  duties,  and  one  of  them  shall  con* 
stltute  a  quorum  for  the  transaction  of  busi- 
ness. The  Judge  holding  office  at  the  time 
when  the  judge  elected  under  this  act  shall 
enter  upon  the  duties  of  his  office  shall  as- 
sign and  apportion  from  time  to  time,  by  or- 
der on  the  Journal  of  the  court,  in  general 
tmas,  the  business  of  said  court  between 
them,  for  the  succeeding  calendar  year.  Tlie 
other  Judge  shall  assign  and  apportion  the 
business  of  the  court  for  the  next  year ;  and 
In  this  manner  the  two  Judges  and  their  suc- 
cessors shall  alternate  In  assigning  and  ap- 
portioning the  business  of  the  court"  In 
section  281  it  Is  provided  ttiat,  "in  case  of  the 
absence.  Illness,  or  Inability  from  other  cause 
of  either  Judge  to  do  any  of  the  business  as- 
signed htm,  the  same  shall  be  done  by  the 
other."  Section  296  provides :  '"That  when- 
ever the  business  of  any  of  the  circuit  courts 
of  this  state  has  accumulated  beyond  the 
capBCl^  of  the  Judge  or  Judges  of  such  cir- 
cuit court  to  properly  dispose  of.  It  shall  be 
the  duty  of  the  Govemor  of  the  state,  upon 
such  showing  of  facts  and  request  made  by 
tbe  presiding  ^udge  of  mch  court,  to  desig- 
nate a  Judge  or  Judges  of  some  other  circuit 
or  circuits  In  this  state  whose  official  duties 
win  permit  for  the  time  being  to  hold  court 
tempororlly  for  such  time  or  term  as  he  may 
deem  advisable  and  the  Judge  or  Judges  so 
designated  shall  perform  the  duties  and  hold 
court  for  such  time  or  term  in  like  manner 
and  with  like  effect  as  they  severally  and 
respectively  could  bave  done  if  they  bad  been 
elected  to  such  office  In  the  circuit  where  such 
duties  as  Judge  are  performed."  Section  300 
provides:  "That  In  the  case  of  the  deatli, 
resignation,  removal  from  the  Judicial  cir- 
cuit In  which  he  was  elected,  Inability  to  dis- 
charge the  duties  of  his  office,  or  from  any 
cause,  a  vacancy  shall  exist  In  the  office  of 
circuit  Judge  In  any  Judicial  circuit  In  this 
state.  It  shall  be  the  duly  of  the  Governor, 
on  being  Informed  by  the  county  clerk  of  any 
county  In  said  circuit  of  such  vacancy  or 
Inability,  to  designate  any  one  of  tbe  Justices 
of  tbe  Supreme  Court,  or  any  one  of  the 
circuit  Judges  of  tbe  state,  to  hold  such  term 
or  terms  In  such  Judicial  circuit  as  he  may 
direct;  and  the  Judge  so  designated  shall 
perform  tbe  duties,  and  hold  the  term  or 
terms  In  like  manner,  and  with  tbe  like  ef- 
fect as  he  could  do  If  he  had  been  elected 
to  such  office  In  such  Judicial  circuit,  and 
'<ntll  tbe  vacancy  shall  be  duly  filled  by  ap- 
pointment or  election,  as  provided  by  law." 


We  think  that  the  term  "salary,"  as  used 
bi  section  6  of  article  6,  has  the  same  mean- 
ing as  In  section  1  of  article  9,  and  contem- 
plates **a  fixed  annual  or  periodical  payment 
for  services  depending  tywn  the  time  and 
not  upon  the  amount  of  services  rendered." 
Benedict  v.  U.  8..  176  U.  S.  S57,  20  Sop.  CL 
468,  44  L.  Ed.  503,  and  cases  dted;  Cane  v. 
City  of  New  York  (Supw.  Ct)  34  N.  T.  Supp. 
675.  The  salaries  provided  for  under  section 
6  of  article  6  are  to  be  fixed  and  determined 
In  advance,'  and,  when  so  fixed,  eadi  of  the 
circuit  Judges  in  the  particular  county  Is 
equally  entitled  thereta  In  case  of  tbe  Ill- 
ness or  Inability  from  other  cause  of  hla  as- 
sociate to  perform  his  official  dudes,  the  stat- 
ute required  the  relator  to  perfwm  them;  and 
if  we  are  to  hold  that  tt  is  competent  for  tbe 
board  of  supervisors  to  compensate  bim  toe 
the  performance  of  bis  statutory  duty,  be- 
cause tbe  amount  thereof  Is  increased  by  the 
Inability  of  his  associate  to  perform  bis  part, 
then  it  Beema  clear  that  we  must  also  hold 
that  the  whole  matter  Is  committed  to  the 
unrestrained  discretion  of  the  board  of  super- 
visors, and  that  it  may  grant  to  one  judge 
additional  compensation  whenever.  In  its 
Judgment,  he  has  earned  It  or  deserves  It 
We  think  tbe  constitutional  provision  Is  not 
subject  to  a  constructloD  which  would  pro- 
duce such  a  result 

Th«  petition  is  dmled,  but  without  costs. 


BENSON  «C  aL  T.  BAYMOND  et  aL 
(Supreme  Court  of  Michigan.  Dec.  22,  190S.I 

1.  Deeds— Gafaoitt  or  Pakiiss— Etzdeiicb. 

In  a  suit  to  set  aside  a  deed,  evidence  hM 
to  show  tbe  grantor  mentally  InoHnpetent  to 
transact  bnsinosa  at  the  time  of  making  the 

deed. 

2.  Evidence— DBMONBTEATiVB—PBODUOriOH 
IN  CouBT  OF  Alleged  Incohpetent. 

In  an  action  to  set  aside  a  deed  on  the 
ground  of  the  mental  Incompetency  of  the  gran- 
tor, it  was  proper  to  prodace  him  in  court  at 
the  trial. 

8.  Sake— AnicissioNS  by  Pbivies. 

In  a  suit  against  tbe  heirs  of  the  grantee 
to  set  aside  a  deed,  declaratioos  and  admissiona 
of  tbe  grantee  tending  to  show  mental  inomn- 
petency  of  the  zrantor  at  the  time  of  mafcliig 
the  deed  were  admissible  in  evidence. 

[Ed.  Note. — For  cases  in  point  see  ToL  SBQ^ 
Cent  Dig.  Evidence,  {  876.] 

Appeal  from  Circuit  Court,  Hillsdale  Osnii- 
ty.  In  Chancery ;  Guy  M.  Cbestw,  Judge. 

Suit  by  Albert  Hinklcy  ^ainat  Tonacy 
Raymond  and  another.  On  death  of  catn- 
I^ainant,  suit  was  revived  In  the  name  of  C. 
li.  Benson,  administrator,  and  others.  FTom 
a  Judgmmt  in  ttvor  of  the  compIalnantB,  de- 
fendants appeal.  Affirmed. 

Argued  before  OBANT,  BLAIR,  HO^n*- 
GOMERT,  OSTRANDBB,  and  HOOKER,  JJ. 

Claytcu  A.  Powell  and  B.  E.  Sheldon,  Cor 
appellants.  Fellows  &  Chandler,  for  appel- 
lees. ^  I 
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BIiAIB,  J.  The  bin  of  complaint  In  this 
case  waa  filed  by  Albert  Hlnkley  in  hla  life- 
time to  set  aside  and  annul  a  deed  of  40  acrea 
of  land  to  blB  wU^  Mary  J.  EDnkler.  oncoted 
and  recorded  July  28,  1908,  on  the  gtomd 
of  his  mental  Inctnnpetencr  to  execute  the 
same.  Decree  was  entered  In  accmdance 
with  the  prayer  of  the  bill,  to  rewae  which 
defttidants  proaecnte  tbis  skkaI* 

After  13m  hearing  of  the  case,  and  (m  Sep- 
tonber  20,  1904,  complainant  died,  and  the 
suit  was  revived  In  the  name  of  the  iweeent 
complalnanls.  At  the  time  of  tbelr  marriage 
some  15  or  20  years  before  the  bearing,  com- 
plainant was  a  widower  with  three  cUIdroi, 
Blrle^  Borao^  and  Anna,  and  his  wlf(^  then 
Mrs.  Ball^,  was  a  widow  with  three  chil- 
dren, Susl^  Teiuey,  and  John.  No  chlldrat 
were  bom  to  tbem  after  the  marriage.  At 
the  time  of  the  marriage  Mr.  Hlnkley  was 
the  owner  of  tbe  40  acres  in  question  in  tbls 
suit,  where  all  of  hla  diUdren  were  bom,  aud 
Mrs.  Hlnklcgr  waa  tho  owner  of  00  acres, 
about  VA  miles  distant  therefrom.  Abont 
1804  or  1896  complainant  had  a  stroke  of 
paralysla.  In  February  of  1901  he  suffered 
a  aev&re  sho<^  of  apoplexy,  resulting  In  pa- 
ralysls  of  tiie  left  aide.  Be  was  nnconsclons 
from  this  attadc  f6r  six  or  el^t  days.  The 
physician  who  attended  him  teetlfled:  "Q. 
WelL  you  describe  bis  mental  condition  after 
bis  recovery.  A.  Well,  It  was  somewhat 
weakened.  Q.  la  that  necessarily  a  condl- 
titm  of  the  mind  of  a  paralytic  after  having 
a  severe  stnAeT  A.  It  Is  with  all  ot  them. 
Q.  Yes;  that  Is  the  general  practice?  A.  Xea, 
their  bead  Is  never  as  good  afterwards."  At 
the  time  of  executing  fbe  deed  complainant 
was  nearly  70  ^rs  old.  In  February  of  1004 
Mrs.  Hlnkl^  died,  and  ^ere&ttee  her  daugh- 
ter, Susie  Newell,  executed  a  quitclaim  deed 
to  complainant  of  her  Int^est  In  the  40  acres, 
but  the  other  children,  tbe  defendants  herein, 
refusing  to  do  so,  ocmq^Ialnant  filed  this  bill 
In  June,  1904. 

The  sole  question  In  the  case  Is  whether  tbe 
complainant  was  competent  mentally  to  exe- 
cute tbe  deed.  The  circuit  Judge  found  that 
he  was  oo^  and  we  have  come  to  tbe  same 
conclusion.  We  agree  with  counsel  for  con- 
testants Oiat  mu(^  of  the  ojfisdxm  evidence 
Introduced  1^  ennptalnanta^  counsel  was  In- 
ctmipetait;  bi^  ellmlnatii^  this  testimony 
from  consideration,  we  are  stlU  of  ttie  opinion 
that  the  decree  waa  right  Mrs.  Susie  NeweD 
was  a  daughter  of  tbe  grantee  In  the  deed, 
SLUd  her  financial  Interast  would  naturally 
lead  her  to  desire  that  the  deed  should  be  sus- 
tained. She  testified,  however.  In  favor  of 
complainant,  and  we  r^ard  her  testimony 
as  ctmsorvatlve,  candid,  and  oitlrely  worthy 
of  credit.  Mrs.  Newell  was  with  her  mother 
more  or  less  during  het  last  sidcness,  and  tes- 
tified that:  "She  always  claimed  whenever 
Sbe  would  talk  about  Mr.  Hlnkley  to  me.  In 
tbe  condition  that  he  was,  that  he  wasn't 
capable  of  caring  for  himself  or  doing  any 
bnslneaa."  That  for  the  last  two  or  three 


years  her  mother  had  really  done  the  busi- 
ness. "I  gave  that  deed  back  to  my  step- 
father because  It  waa  right  It  was  my 
mother's  wishes,  and  It  was  mlub  Bbe  told 
m^  after  Mr.  Bomle  Hinkl^  had  tal^  hlra 
htmie,  that  she  wanted  any  one  of  tbe  Hlnkley 
family  that  would  take  Mr.  Hlnkl^  and  take 
care  of  htm  to  have  the  40  acres  back  again. 
He  would  do  things  that  was  awfully  funny. 
It  seoned  to  me  that  If  be  was  In  his  right 
mind,  he  wouldn't  have  done  them.  Why. 
he  would  do  some  funny  things  when  I  would 
be  there,  you  know,  and  ma  would  make  the 
ronark.  *why.  grandpa  wasn't  capable  of  do- 
ing as  he  once  did,*  and  such  things  as  tbat 
you  know,  would  be  brought  up."  She  says 
be  would  go  away  and  not  seem  to  know  why 
he  went,  "but  be  went  just  like  a  child." 
She  also  speaks  of  bis  eating  some  chicken 
which  had  been  put  on  a  plate  for  bis  wife 
when  she  was  sick  in  l>ed,  as  well  as  the  por- 
tion on  his  own  plate,  and  apparently  not 
knowing  that  he  had  eaten  both  portions. 
"That  Is  one  act  I  can  think  of.  Of  course,  I 
could  give  you  others.  If  I  could  think — lots  of 
such  little  things,  of  course."  Charles  Car- 
penter rented  the  40  acres  in  January,  190S, 
and  transacted  the  bnslnees  entirely  with 
Mrs.  Hlnkley,  and,  when  he  would  come  to 
settle,  be  would  settle  with  her ;  that  he  was 
not  able  to  have  any  connected  converBatlon 
with  Mr.  Hlnkley.  Wm.  Ware  testified :  "I 
heard  her  say  a  great  mai^  times  that  Albert 
did  not  have  any  more  mind  than  a  child, 
tbat  she  had  to  dress  him  and  show  him 
how  to  dress,  that  in  patting  on  his  IxmtB  he 
was  liable  to  undertake  to  put  tbem  on  with 
the  be^  ahead,  and  that  In  putting  on  hU 
socks  he  would  sometimes  take  hold  of  the 
leg  with  one  band  and  toe  with  the  other  and 
try  to  put  it  on  In  tbe  middle,  and  swear  that 
they  wasn't  made  right  I  have  heard  that 
a  number  of  times,  the  same  thing  over.  MrsL 
Hlnkley  told  it  in  her  own  house  and  In  our 
honse,  and  I  saw  Alb^  myself  undertake  to 
put  Ml  bis  coat  and  get  his  hand  In  tbe  sleeve 
and  say  that  somebody  bad  sewed  up  the 
sleeve,  or  that  the  coat  wasn't  made  right 
That  is  my  own  observation.  Q.  Now,  were 
these  occasions  frequent  when  Mrs.  Hlnkley 
told  you  with  reference  to  tbe  things  he  would 
do,  and  that  his  mind  was  that  of  a  child — 
was  that  frequent?  A.  Oh,  yes,  she  told  me 
tbls  af^  she  got  to  Plttsford  and  before." 

In  the  Instances  given  by  defendants'  wlt- 
nessra  of  business  transacted  by  complainant, 
we  are  satisfied  that  they  were  not  so  far 
conducted  by  complainant  as  to  establish 
his  competency  to  transact  business  for  him- 
self. In  tbe  case  of  borrowing  the  ¥500  and 
giving  the  mortgage  to  doctor  McKellar,  he 
testifies  that  they  come  together  at  first: 
"Q.  Sbe  did  some  of  tbe  talking;  I  suppose? 
A.  Yea;  some  of  It  Q.  And  wonwnllk^  I 
suppose?  A.  The  same  as  all  the  rest  of 
them.  Q.  And  did  she  explain  what  was 
going  to  be  done  with  the  money?  They  were 
going  to  buy  a  place  in  Plttsford?  A.  Tes. 
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■Ir.  Q.  And  yon  tbouj^t  that  would  be  a 
good  tblng  for  tibose  old  people  to  get  off 
from  tlie  farm  and  get  into  Plttaford?  A. 
Yea.  Q.  And  so  yon  made  the  loan?  Was  it 
made  tiiat  dayt  A.  No;  th^  came  and  saw 
me  in  regard  to  the  loan,  and  then  they  come 
Dp  to  Hillsdale  here.  The  loan  vas  made 
in  Hilladale.  Q.  Gome  op  and  looked  over 
the  record?  A.  Tes.  Q.  And  thai  you  took 
the  mor^ge  here?  A.  Tes,  sir.  Q.  ^e  was 
here?  A.  She  was ;  yea.  Q.  She  did  some  of 
the  talking  here?  A.  part  of  it  Q.  Yes;  most 
of  11;  didn't  she?  A.  Well,  she  could  talk  bet- 
ter thauheconld.  Q.  And  she  did  most  of  it? 
A.  Hlnkley  was  a  man.  Q.  And  she  seem- 
ed to  know  all  about  the  deal,  didn't  she— 
what  they  were  going  to  do  with  the  mon^? 
A.  Yes,  sir."  The  scrivener  who  drew  and 
took  the  acknowledgment  of  the  deed  testl- 
fled  that  Mrs.  Hlnkley  spoke  to  him  about 
It  first,  and  that  no  explanation  waa  made 
of  the  effect  of  the  deed.  "Q.  What  did  he 
tell  you  that  day?  Do  you  remember  any- 
thing that  he  said  to  you  that  day?  A.  I 
don't  remember  anything  that  he  said.  I 
could  not  say — I  could  not  say  that  I  had 
any  conversation  with  talm,  any  more  than 
prompting  him  in  regard  to  getting  up  to  the 
table  and  signing  the  deed  when  he  signed 
It"  She  was  present  when  the  witness 
Rarick  tried  to  buy  some  timber  from  her 
hiuband.  Barick  testified:  "Well^  he  said 
it  was  not  enough,  and  he  would  not  let 
it  go.  She  seemed  Inclined  to  have  him  sell 
it;  talked  with  him  in  regard  to  sellUig  it; 
thought  they  had  better  sell  it  and  put  the 
money  into  some  fences  there.  He  would 
not  let  It  go,  and  I  went  away.  A  few 
days  after  that  I  met  Mrs.  Hlnkley  on  the 
street  in  PIttsford,  and  she  said  she  guessed. 
If  I  went  down,  that  I  could  buy  that  timber; 
that  Albert  had  about  made  up  his  mind  that 
he  frouid  let  it  go.  So  I  went  down  and 
asked  him  If  he  had  made  up  his  mind  to  let 
me  have  the  timber,  and  he  said  he  thought 
he  wonld."  Defendants*  witness  Anna  Solo- 
mon testified  that  she  had  a  talk  with 
complainant  about  his  property:  "Q.  Well, 
didn't  you  understand,  from  the  way  he  talk- 
ed to  you,  that  he  wanted  it,  not  to  go  to  his 
children,  but  after  be  was  through  with  it 
to  have  it  fixed  so  that  she  would  have  It — 
hlB  wife?  A.  Why.  that  is  what  I  thought 
he  meant.  That  is  the  way  I  understood  it" 
Redirect  examination:  "Q.  In  his  conversa- 
tion to  you  he  said  that  be  deeded  this  to 
her  because  she  had  been  so  good  to  him,  or 
that  In  substance?  A.  Yes,  sir." 

The  complainant  was  in  court  during  the 
hearing.  The  defendants'  counsel  criticise 
complainants  very  harshly  for  bringing  com- 
plainant into  court.  We  think  the  criticisms 
are  entirely  uncalled  fbr  and  unjust  It 
was  perfectly  proper  and  in  furtherance  of 
justice  to  bring  the  complainant  before  the 
court  and  afford  the  judge  an  opportunity 
of  seeing  him,  and,  U  he  deslied,  of  <i\it»- 


tlonlng  him.  It  was  tlm  tibeory  at  compl&in- 
ants'  counsel  that  he  waa  IncqwUe  of  hdlA- 
ing  a  connected  conTttsaUon.  His  nephew 
Bui  Hlnkley  testified  that  he  was  Incapable, 
as  he  sat  In  court,  of  boldliv  cmmected  coni- 
Tersatlon.  If  deToidants'  counsel  d«dred  to 
dispute  this  testimony,  they  bad  an  opptntn- 
nlty  to  apply  a  decislTe  test  1^  calling  tiie 
old  gentleman  as  a  witness.  Th^  did  not 
do  so,  and  we  tblnk  their  brief  shows  that 
the  reason  was  that  they  were  satisfied  that 
at  that  time  he  was  incapable  of  testifying. 
The  person  who  knew  the  most  about  com- 
plainant's mental  competency  was  his  wife, 
and  she  repeatedly  told  her  daughter,  BCrs. 
Newell,  down  to  the  day  of  her  death,  that 
be  was  not  competent  to  transact  bnslDess. 
It  Is  clear  from  Mrs.  Newell's  testimony  that 
her  mother  never  Intended  to  deprive  her 
husband  of  this  land  If  he  survived  her,  and 
it  is  clear  from  Mrs.  Solomon's  testimony 
that  complainant  did  not  intend  to  part 
with  his  Interest  in  the  land  completely 
during  hie  lifetime.  His  actually  doing  so 
is  a  circumstance  of  some  weight  In  determtn- 
ing  whether  be  was  capable  of  understanding 
the  obvious  effect  of  his  deed  in  case  bis 
wife  died  first  It  Is  contended,  however, 
that  the  declarations  and  admissions  of  Mrs. 
Hlnkley  were  "Incompetent,  Immaterial,  and 
Irrelevant"  It  Is  well  established  that  sncb 
declarations  and  admissions  are  competent 
and  considering  them  in  connection  with  the 
other  evidence  in  the  case,  as  well  as  the 
admitted  appearance  of  the  complainant  in 
court,  we  think  the  court  arrived  at  the 
proper ,  result  10  Cyc.  pp.  985,  986,  990; 
Wlgmore  en  Evidence,  vol.  2,  S  1081;  Brown 
V.  Stutson,  100  Mich.  574,  59  N.  W.  238,  43 
Am.  St  Rep.  462. 

The  decree  is  affirmed,  with  coats  of  both 
courts  to  complainants. 


BDWABD  HINES  LUMBEB  GO.  r. 

WELLS  TP. 

(Supreme  Court  of  Michigan.  Dec.  22.  1905.) 

Taxation— Pbopbkft  Subject— PBS8onAi.TT. 

Where  plaintiff  purdiased  lumber,  to  be 
sawed  and  placed  on  a  mill  dock,  after  It  was 
piled  on  the  doAs  ready  for  shipment  the 
amount  and  quality  estimated  by  the  parties, 
and  it  was  marked  as  plaintiff's  propc^,  90 

{)er  cent  of  the  purchue  price  pai^  and  Ota 
osurance  assigned  to  it  plaintiff  bad  the  tiUe, 
and  waa  liable  for  the  taxed. 

[Ed.  Note.— For  cases  In  point  see  vol.  43, 
Cent  Dig.  Sales,  H  517-625;  vol.  45.  Cmt  Dig. 
TaxaUon,  S  170.  ] 

Error  to  Circuit  Court,  Delta  County;  John 
W.  Stone,  Judge. 

Action  by  the  Edward  Hlnea  Lumber  Oom- 
pany  against  the  township  of  Wells.  From 
a  judgment  for  plaintiff,  def^dant  brings 
error.  Beversed. 

PlalntUI  was  assessed  npoa  the  tax  roll 
of  the  defendant  In  1900  tm  Imnber  valued  at 
$30,00a  It  paid  the  tax  under  protest  and 
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brought  tblB  salt  to  reoorer  lt>  rlnimliig  tbat 
It  had  not  at  tbe  time  the  title  to  the  lumber, 
and  that  therefore  It  was  Improperly  aneeeed 
to  It.  Tbe  facta  were  stipulated,  and,  bo  far 
as  material,  are  at  followe:  On  Hanih  22, 
1899,  tbe  I.  Stephenson  Comp^  wrote  the 
followlnf  letter  to  the  plaintiff:  **We  will 
aell  yon  the  cnt  from  our  Bscanaba  logs  to 
be  mamifactnred  by  ns  f6r  tbe  comiiv  leaaiKi 
of  1800  at  the  following  prices,  im  onr  dad 
at  onr  steam  mill,  month-  of  the  Escaneba 
river.  [Then  follow  tbe  kinds  of  lumber, 
price,  etc.]  We  to  pile  the  stodE  ^ut  ninety 
days.  We  to  Insure  the  stoek  three  months, 
and  any  Insurance  mnnlng  longer  than  three 
months  you  are  to  pay.  Terms  the  same  as 
the  season  ttf  180S  which  are  as  follows: 
two  per  cent  discount  tor  cash  when  stock 
Is  shipped  and  Invoice  rendered  with  Inspectr 
ot*s  COTtlflcato  attached.  In  the  fftll  of  tbe 
year  all  stock  In  pUe  00  days  and  not  ship- 
ped, to  be  estimated  and  an  advance  of  nine- 
ty per  cmt  of  its  value  to  be  made  on  same 
In  cash.  The  vessels  Schr.  Bertha  Barnes 
and  City  of  Chicago  to  carry  tbe  lumber  at 
tbe  going  rate  of  freli^t  You  to  nnload  vea- 
sels  In  Chicago  at  your  dock,  promptly,  at 
seventy-five  dollars  per  cargo.  Shipment  sub- 
ject to  Inspection  by  George  F.  Gilbert,  whwe 
inspection  shall  be  final.  Each  to  pay  half 
of  tbe  fees.  *  •  •  What  r^ected  culls 
and  skoots  we  make  are  to  be  piled,  and  if 
more  than  we  want  for  our  Escanaba  yard, 
yon  are  to  have  them  at  the  market  price." 
This  letter  was  accepted.  Plaintiff  had 
bought  the  product  of  defendant's  mill  <»i 
similar  terms  the  season  before.  A  quantity 
of  this  lumber,  manufactured  during  Septem- 
ber and  October,  was  carried  over  under  the 
provisions  of  tbe  contract  Representatives 
of  both  parties  examined  and  counted  the 
courses  In  tbe  plies  of  lumber,  and  estimated 
and  marked  them  "Edward  Hines  Lumber 
Co."  This  estimate  was  in  writing,  and 
Btated  the  different  kinds  of  lumber,  amount- 
ing in  value  to  $36,033^  February  12tb 
plaintiff  paid  defendant  ninety  per  cent  of 
this  estimated  value,  less  the  2  per  cent  for 
cash.  In  tbe  letter  accompanying  tbe  che<^ 
plaintiff  wrote :  "Inclosed  I  band  you  check 
in  payment  of  00  per  cent  of  the  lumber,  be- 
ing carried  over  at  Plat  Rock."  On  Feb- 
ruary 2Gtb  the  I.  gtepbensoD  Company  mailed 
to  plaintiff  the  Insurance  policies,  accompan- 
ied by  a  Btotement  sbowlng  the  amount  of 
premiums  under  tbe  provisions  of  tbe  con- 
tract Plaintiff  paid  the  amount  of  these 
premiums  a  few  days  thereafter.  Plaintiff 
did  not  commence  to  remove  tbe  lumber  up- 
on the  opening  of  navigation  In  tbe  spring 
of  1900,  and  on  April  20tb  the  I.  Stephenson 
Company  wrote  plaintiff  to  make  shipments 
as  soon  as  possible.  Plaintiff  promised  to 
expedite  shipments.  Tbe  lumber  was  not 
shipped*  on  the  boats  named  in  the  contract, 
whl^  were  owned  by  the  I.  St^henson  Com- 
pany, but  by  tbe  plaintiff  by  boats  charterod 
or  owned  by  it  The  I.  Stephenson  Oompany 


bad  nothing  to  do  wiUi  the  loadiiv  or  sup- 
ping the  lumber.  Plaintiff  aeat  boats  for  tbe 
lumber  when  It  salted  ito  oonveniaice.  Dur- 
ing the  season  of  1899  the  L  Bt^henaon 
Company  used  some  bonloidc  lumber  In  tiie 
construction  of  a  bridge.  It  was  not  a  part 
of  that  carried  over.  TJpaa  learhlng  this  the 
plaintiff  dalmed  the  bemlofft  timber  so  used, 
and  the  I.  Stephenson  Company  paid  for  It 
Tbe  plaintiff  not  having  ronoved  this  lum- 
ber when  the  time  for  assessing  property 
came,  it  was,  as  above  stoted,  assessed  to  the 
plaintiff.  From  the  stipulated  facts  the  court 
fbund  that  it  was  tbe  intention  of  the  pa 
ties  that,  tbe  titie  should  not  pass,  and  that 
the  title  had  not  passed,  and  entered  Judg- 
ment for  plaintiff. 

Argued  before  GRANT,  BLAIR.  MONT- 
GOHERT,  OSTRAXDBR,  and  HOOKER,  JJ. 

F.  D.  Mead,  tor  appelUnt  Ball  &  Ball, 

for  appellee. 

GRANT,  J.  (after  stating  the  facta).  We 
think  that  the  learned  circuit  judge  was  in 
error  In  holding  that  this  case  is  mled  by 
Grand  Rapids  Bark  &  Lumber  Go.  v.  Inland 
Township  (Mich.)  98  N.  W.  98a  In  that  case 
tbe  vendor  agreed  to  sell  lumber  to  be  manu- 
factured from  logs  from  his  lands,  and  to 
manufacture  Into  lumber  certain  other  logs 
which  were  to  be  purchased.  The  delivery 
was  to  be  made  by  the  vendor  on  board  tbe 
cars.  Lumber  delivered  direct  from  the  saw 
onto  tbe  car  was  to  he  a  shilling  less  in  price 
than  that  piled  In  the  miUyard.  There  had 
been  no  inspection,  estimate,  or  delivery.  The 
contract  was  executory  until  the  lumber  was 
delivered  on  tbe  cars.  In  this  case  tbe  lum- 
ber bad  been  piled  upon  the  docks  ready 
for  shipment  The  amount  and  quality  de- 
termined by  examination  and  estimation  by 
the  parties.  It  was  set  apart  and  marked  as 
the  property  of  tbe  plaintiff.  It  was  under 
its  control,  and  It  could  ship  when  it.  choose. 
Ninety  per  cent  of  the  purchase  price  bad 
been  paid.  It  had  taken  an  assignment  of 
tbe  policies  and  paid  for  tbe  Insurance.  The 
vendor  bad  performed  everything  required  of 
it  by  the  contract  and,  as  this  court  said  In 
Whltcomb  V.  Whitney,  24  Mich.  486:  "Every- 
thing now  d^nded  upon  the  action  of  tbe 
defendant  [the  vendee]  which  might  be  ex- 
pedited or  delayed  as  should  suit  his  own 
convenience."  For  Its  own  accommodation 
plaintiff  left  the  property  upon  tbe  dock  aft- 
er the  opening  of  navigation,  Instead  of  re- 
moving It,  as  requested  by  the  vendor.  It 
Is  true  that  the  exact  amount  might  be  varied 
by  the  inspection  In  Chicago,  but  this  is  not 
conclusive  of  the  question  of  title.  The  re- 
tention of  the  10  per  cent  of  the  purchase 
price  was  to  cover  any  inaccuracy  In  the 
amount  of  tbe  estimate  made.  The  case  falls 
within  Bylee  v.  Colier.  54  Mich.  1,  19  N.  W. 
560,  in  which  numerous  cases  are  cited,  and 
Lingham  v.  EE^leston,  27  Mich.  324,  is  dis- 
tlnguished  from  Byles  v.  Colier.  While  act- 
ual deUvary  1«  not  essential  to  ftk»  passage  of 
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title  (Bylea  t.  Coller),  we  are  of  tbe  c^luion 
that  the  delivery  contemplated  by  tbe  con- 
tract was  made,  and  the  lumber  was  appro- 
priated to  the  contract  McEtwee  t.  Hetro- 
poHtan  Lumber  Oa,  69  Fed.  802,  16  C  G.  A. 
232. 

The  qneetlon  pnt  by  Justice  Oooley  In 
Whltcomb  T,  Whitney  Is  applicable  here: 
"Suppose  the  defendant's  Teasel  had  called 
at  the  dock  tor  It  [the  lumber] ;  could  plain- 
tiff have  refused  to  allow  him  to  take  tbe 
lumber  away  and  maintained  replevin  for  it 
if  he  had  done  so?"  The  reasoning  of  the 
learned  justice  In  reply  to  the  question  is 
equally  applicable  here.  See,  also,  Jenklu- 
Bon  V.  Monroe  Bros.  &  Ca,  61  Mich.  464,  28  N. 
W.  663.  The  money  which  the  I.  Stephenson 
Gompany  had  received  In  payment  of  this 
lumber  would  have  been  subject  to  assess- 
ment for  taxation  to  that  company  if  in  its 
possession  at  the  time  provided  by  law  for 
the  assessment  of  the  properly.  We  think  it 
clear  that  the  parties  intended  title  to  pass, 
and  that  it  had  passed. 

'  Judgment  reversed,  and  judgment  entered 
In  this  court  for  defendant,  with  costs  of  both 
courts. 


JOCQUB  V.  McRAE. 
(SuprCTi*  Court  of  Michigan.   Dec.  22,  1905.) 

1.  BIU.S  Alio  Notes— OHBCKft— Maturity. 

Gomp.  Iaws  1887,  S  4871,  provides  that  on 
all  bills  of  exchange  and  orders  payable  within 
tbe  state  at  a  future  day  certain,  in  which  there 
Is  no  express  stipulation  to  the  contrary,  grace 
shall  be  allowed  according  to  the  custom  of 
merchants  on  foreign  bills  of  exchange;  and 
section  4877  declares  that  all  checks  drawn  on 
any  bank  or  banker  payable  on  a  Bpecified  day 
shall  be  due  on  the  day  mentioned,  without 
grace.  Held,  that  an  order  or  check  drawn  on 
a  national  bank,  payable  90  days  after  date, 
was  governed  by  section  4877,  and  matured  at 
the  expiration  of  90  days,  without  grace. 

2.  Saue— Action— AccBTjAi/—Ln[rrATiONB. 

Where  a  check  drawn  September  17,  1896, 
was  payable  90  days  after  date,  the  drawer  had 
tbe  whole  of  December  16,  1W6,  In  which  to 
pay  the  same,  and  limitations  did  not  begin 
to  run  until  tne  next  day. 

[Ed.  Note. — For  cases  in  point,  see  vol.  88, 
Cent.  Dig.  Limitation  of  Actions,  ii  259-262 ; 
vol.  45,  Cent  Dig.  Time,  S§  17,  80,  31.] 

Error  to  Circuit  Court  Delta  County;  John 
W.  Stone,  Ju(3ge. 

Action  by  Henry  Jocque  against  Peter  Mc- 
Bae.  From  a  judgment  in  favor  of  plaintiff, 
defendant  brings  error.  Affirmed. 

Argued  before  GRANT,  BLAIB,  MONT- 
GOHKBT,  OSTBANDEa,  and  HOOKER,  JJ. 

Gewge  Gallup  and  A.  H.  Ryall,  for  appel* 
lant  Davidson  &  Hudson,  for  RppelleeL 

BLAIB,  J.  Tbe  oplnioa  of  the  trial  Jndgd 
BO  fnlly,  clearly,  and  correctly  dtiQKMes  of  tbe 
sole  question  Involved  In  this  case  that  ve 
adopt  It  as  our  own  vltbout  further  com- 
mmt,  as  follows : 

"This  action  wu  bron^t  to  recovor  the 
amount  claimed  to  be  due  upon  a  certain 


check  or  order  for  the  payment  of  money, 
a  copy  of  wblch  was  set  forth  in  the  declara- 
tion, as  follows:  'Escanaba,  Mich.,  17th 
Sept  1896,  No.  783.  The  First  National  Bank. 
Ninety  days  after  date  pay  Henry  Jocque 
or  bearer,  $775.00.  Seven  hundred  and  Sev- 
enty-Ave  dollars.  Pine  purchase.  J.  L.  Mc- 
Rae  &  Co.  Dec  16.*  Tbe  sole  defense  relied 
upon  by  the  defendant  at  ttie  trial  was  tlw 
stetute  of  limitations. 

"I  am  satisfied  that  this  check  became  due 
on  December  16,  1896,  and  that  the  case  Is 
governed  by  section  4877  of  the  Comp.  Laws 
of  1807,  and  not  by  section  4871.  The  last- 
named  section  has  been  upon  the  statute 
bookB  of  tbla  state  since  tbe  Revised  Stat- 
utes of  1846.  Section  4877  Is  a  part  of  Act 
No.  137,  p.  190,  of  tbe  Laws  of  1867.  entitled 
'An  act  In  ration  to  commordal  paper/ 
and  relates  to  dhec^  ete.,  drawn  upon  banka, 
banking  associations,  etc.  It  being  tite  last 
expression  of  the  Leglslatnre,  and  applyins 
to  bank  chedca,  It  must  be  held  to  govern  in 
this  case.  So  It  la  vwy  clear  that  this  check 
became  due  upon  December  16, 1896,  and  un- 
der the  holding  of  onr  Supreme  Court  In 
Wieslnger  v.  First  National  Bank.  106  Mlcb. 
291,  64  N.  W.  09,  and  the  authority  tbeze 
dted,  the  defendant  bad  the  whole  of  tbat 
day  In  which  to  pay  the  check,  and  tbat  ac> 
tlon  on  the  check  could  not  have  been  broivtat 
on  tbat  day.  A  suit  begun  on  tbat  day 
would  have  been  premature;  2  Bncy.  ot 
Law  (Ist  Ed.)  896,  and  cases  dted.  Tbla 
being  BO,  the  only  remaining  question  la 
•whea  did  the  statute  of  llmitatlona  beKtn 
to  run?  That  there  may  be  no  mlaappre- 
benslon  here,  It  la  wdl  that  we  look  at  our 
statute.  It  provides  (section  9728)  that  the 
following  actions  (Including  aunmpstt  found- 
ed upon  any  contract  or  liability,  express  or 
Implied)  shall  be  oonunmced  within  six 
years  next  after  the  cause  of  action  accrue, 
and  not  afterwards.  Now,  when  did  the 
cause  of  action  accrue?  Manifestly  on  De- 
cember 17,  1896.  A  cause  of  action  does  not 
accrue  until  tbe  parly  owning  It  Is  entitled 
to  begin  and  prosecute  an  action  thereon. 
It  accrues  at  tbe  moment  when  he  haa  a 
legal  right  to  sue  on  it,  and  no  eariler.  10 
Ency.  of  Law  ^  Dd.)  188,  and  cases  dted. 
Promissory  notes,  ete;,  payable  at  a  fixed 
time,  may  be  sued  np<ni  only  after  their 
maturity  as  thus  fixed,  and  until  then  the 
statute  does  not  b^ln  to  run.  Id.  199.  The 
statute  does  not  bc^n  to  run  until  the  day 
after  ttie  day  of  payment  The  cause  of  ac> 
tion  baring  aocmed  on  Deeembw  17.  1896,  it 
Is  evident,  under  the  Michigan  dedslons,  tbat 
the  17th  day  of  December  must  be  excluded 
In  computing  the  time  undw  tbe  statute  of 
limitations.  Sndx  has  been  tbe  law  at  this 
state  since  the  case  of  Warren  v.  Slad^  S3 
Mich.  1.  9  Am.  R^.  70.  There  an  action 
was  commenced  by  smnmons  on  Mardi  15, 
1869,  upon  a  judgment  rendered  in  a  court 
of  record  on  March  16,  1869,  and  it  waa  held 
that  It  was  not  barred  by  the  statute  which 
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proTldes  that  eveej  actfoD  npon  Bnch  a 
Judgment  shall  be  brought  vlthio  10  years 
next  after  the  Judgmeot  was  entered,  and 
not  afterwards,  and  that  In  computing  the 
time  upon  such  statute  the  day  the  Judgment 
was  entered  Is  excluded.  In  that  case  It  Is 
very  clear  that  suit  could  have  heen  com- 
menced on  the  Judgment  on  the  day  of  Its 
entry.  That  day  must,  therefore,  be  exclud- 
ed In  making  the  compntatfon.  The  confu- 
sion has  arisen  by  confounding  the  day 
when  the  check  became  due  with  the  day 
when  the  cause  of  action  accrued.  When 
time  Is  to  be  reckoned  'from'  or  'after'  a 
day  named,  such  day  Is  excluded  In  the  com- 
putation. Oorham  t.  Wing,  10  Mich.  480; 
Doyle  T.  Mlzner,  41  Mich.  549,  60  N.  W.  302. 

"The  case  of  Warren  v.  Slade  has  been  cit- 
ed and  followed  In  Shelton  t.  GUlett,  79 
Mich.  173,  44  N.  W.  428,  and  In  Chaddock  v. 
Barry,  93  Mich.  542,  58  N.  W.  785.  In  Shel- 
ton T.  Qlllett;  the  rule  was  applied  where  a 
grantee  agrwd  that.  If  he  disposed  of  the 
land  at  any  time  within  five  years  from  the 
date  of  the  contract  he  would  pay  the  gran- 
tor a  spedflc  sum.  The  contract  was  dated 
December  24,  1883,  and  the  grantee  sold  the 
land  December  24,  1888,  and  there  was  no 
evidence  outside  of  the  contract  to  show  the 
intentions  of  the  parties  as  to  the  computa- 
tioD  of  time,  and  the  sale  was  held  to  have 
been  within  flve  years.  In  concluding  the 
opinion  of  the  court  In  that  case  Judge 
Grant  said :  'The  ruling  of  the  court  below 
cannot  be  sustained  without  overruling  War^ 
ren  t.  Slade.  The  rule  there  laid  down  is  the 
correct  one.  and  Is  sustained  by  the  weight 
of  American  authorities.'  I  bare  not  gone 
out  of  Michigan  to  cite  the  many  authorltieflt 
both  ways,  that  can  be  found.  An  Interest- 
lag  review  of  the  authorities  will  be  found 
In  Wood  on  Limitations,  S  54  et  seq.  The 
summons  in  this  case  was  issued  and  placed 
la  the  hands  of  the  officer  to  serve  on  Decem- 
ber 17,  1902.  It  must  he  held,  therefore,  that 
the  statute  of  limitations  had  not  run  la  the 
case,  and  that  the  action  U  not  barred." 

The  judgment  is  affirmed. 


BIBNSn&ADT    T.    CLINTON  CIRCUIT 
JODGD. 

(Supreme  Court  of  Michigan.  Jan.  23,  1006.) 

JuDQifENT — Bt  Default  —  Setting  Abide — 
Time  tor  Application. 

Under  drcnit  court  role  12,  proTlding  that 
a  de£uilt  shall  not  be  set  aside  unless  applica- 
tioo  la  made  within  six  months  aftw  service, 
the  circuit  judge  has  no  jurisdiction  to  set  aside 
a  default  entered  after  personal  service  on  the 
application  not  made  within  six  months  there- 
after. 

[Ed.  Note. — For  cases  in  point,  see  -ni.  90, 
Cent.  Dlff.  Judgment,  SS  300-804.] 

Mandamus,  on  relation  of  John  C.  Bien- 
■teadt  against  the  Clinton  circuit  Judge,  to 
comiMl  re^ndent  to  set  aalde  an  order  va- 
cattag  a  Judsnumt  altered  1^  default;  «te 
Writ  sranted. 


Argned  before  MOORE,  C.  J.>  and  HOOE- 
BR,  McALVAT,  GRANT,  and  OSTRANDER. 
JJ. 

William  M.  Smith,  for  relator.  I^on  St 

Molnet,  for  respondent.  \ 

OSTRANDER,  J.  Declaration  was  person- 
ally served  on  defendant  and  hla  default  en- 
tered March  29,  1905.   Judgment  for  plain- 
tiff followed.  Motion  to  set  aside  judgment 
and  default  and  for  an  order  restraining 
proceedings  to  collect  said  judgment  was  pre- 
sented to  the  court,  and  an  order  staying  pro- 
ceedings made  and  the  motion  and  accom- 
panying papers  filed  with  the  clerk  Septem- 
;  ber  SO,  1905.   The  notice  of  bearing  said  mo- 
'  tlon  was  served  on  opposing  counsel  October 
2d.   On  hearing.  Judgment  and  default  were 
,  set  aside.    On  the  application  of  relator, 
i  plaintiff  in  said  action,  writ  of  mandamus  is 
I  issued  to  set  aside  the  order  vacating  said 
■  judgment  and  opening  said  default  because 
I  the  application  was  not  made  within  six 
montlM  after  the  default  was  entered.  Cir- 
cuit court  rule  12;  Petley  v.  Wayne  Circuit 
Judge.  124  Mich.  14.  82  N.  W.  666:  Carpenter 
T.  Judge,  126  Mich.  8,  8fi  N.  W.  265:  Jocque 
V.  HcRae  (Mich.)  105  N.  W.  874.   The  conten- 
!  tlou  of  respondent  that  the  matter  should  be 
i  governed  by  Insurance  Co.  v.  Circuit  Judge, 
;  112  Mich.  270^  70  N.  W.  682;  Pratt  t.  Circuit 
I  Judge.  106  Mich.  502,  63  N.  W.  606;  Steel  v. 
I  Clrcnlt  Judge.  188  Mich.  605, 9B  N.  W.  993,  and 
I  other  like  decisions,  la  denied,  since  the  essen- 
'  tial  purpose  ot  the  rule  is  to  set  a  limit  to 
the  time  wltiiln  which  the  court  may  act 


BTiTNN  v.  HOLMES. 
(Supreme  Court  of  Michigan.  Dec  22,  1905.) 
Appeal  —  Oboss-Bux—Deuubbsb— Appeal- 
able Obdebs. 

Where  a  croBs-btll  was  subject  to  a  general 
demurrer  for  the  defects  apeci&ed  therein,  an 
order  overruling  the  demurrer  was  appealable. 

[Ed.  Note. — For  cases  In  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  H  688.  690.] 

Suit  by  Lawrence  Flynn  agalnat  Andrew 
J,  Holmes.  From  an  order  overruling  a  de- 
murrer to  defendant's  cross-bill,  complainant 
appeals.   On  motion  to  dismiss.  Denied. 

Argued  before  MOORE,  C  J.,  and  BLAIR. 
MONTGOMERY,  OSTBANDSR,  and  HOOK- 
ER, JJ. 

Osbom  &  Mills,  for  the  motion.  William 

A.  Luby,  opposed. 

BLAIR,  J.  The  defendant  being  a  judg- 
ment creditor  of  the  complainant,  sued  a 
writ  of  execution  out  of  the  circuit  court  for 
Kalamazoo  county,  and  levied  it  upon  a 
house  and  lot  In  the  city  of  Kalamazoo,  which 
the  complainant  occupied  and  still  occupies 
as  his  homestead.  After  all  the  steps  re- 
quired by  law  had  been  taken  the  property 
was  sold  and  bid  In  by  the  defendant  The 
time  for  redemption  from  the  sale  has  ax- 
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plred.  About  the  time  that  the  period  for 
redemption  from  the  sale  expired  complain- 
ant filed  the  bill  of  complaint  in  this  case. 
In  which  he  prayed  that  the  levy  and  sale, 
and  all  proceedings  thereunder,  be  set  aside, 
vacated,  and  held  for  naught  In  due  time 
the  defendant  filed  his  answer  to  the  bill 
of  complaint,  and,  among  other  things,  al- 
leged "that  at  the  time  said  levy  was  made 
and  said  sale  took  place  the  complainant  was 
the  real  owner  of  the  land  levied  upon  and 
sold;  that  before  the  levy  was  made  he  had 
borrowed  a  certain  sum  of  money  from  one 
Charles  F.  Davis,  and,  to  secure  the  re- 
payment thereof,  gave  him  a  deed  of  the 
property,  and  took  back  from  him  a  land  con- 
tract as  a  mere  security,  for  the  fraudulent 
purpose  on  the  part  of  said  Flynn,  as  this 
defendant  believes  and  charges,  to  cover  up 
the  said  property  and  to  cheat  and  defraud 
this  defendant  by  causing  It  to  appear  of 
record  that  said  Davis  was  the  owner  of  the 
property,  when  he  was  not  in  fact  the  owner 
thereof,  and  has  never  claimed  or  pretended 
to  be;  that  complainant  has  always,  since 
said  levy  upon  said  land,  claimed  the  same  to 
be  his  homestead,  and  still  claims  it  as  such 
In  his  bill  of  complaint  and  otherwise."  The 
defendant,  upon  the  strength  of  this  allega- 
tion, prayed  relief  as  by  way  of  cross-bill, 
and  that  the  transaction  between  Flynn  and 
Davis  might  be  declared  to  be  a  mere  mort* 
gaging  of  the  property,  and  defendant  per- 
mitted to  redeem  therefrom.  To  this  answer, 
as  by  way  of  cross-bill,  the  complainant  filed 
a  plea  and  demurrer,  which  were  heard  to- 
gether and  overruled  by  the  court,  and  leave 
granted  to  answer  within  14  days.  From  the 
order  overruling  the  demurrer  and  plea,  the 
complainant  has  taken  an  appeal  to  this 
court 

Defendant  now  moves  to  dismiss  the  ap- 
peal, apparently  for  the  reason  set  forth  in 
the  argument  of  his  counsel  that  the  demur- 
rer is  not  in  effect  a  general  demurrer,  and 
that  the  practice  should  not  be  the  same  as 
on  demurrer  to  an  original  bill  of  complaint 
It  was  held  in  Haekley  v.  Mack,  GO  Mich.  591, 
27  N.  W.  871,  that  "it  was  not  the  intention 
of  the  rule  to  deprive  a  party  of  any  of  his 
substantial  rights  secured  to  htm  by  re- 
sort to  a  cross-bill,  but  to  preserve  to  him  all 
the  benefits  to  be  derived  from  a  cross-bill  by 
stating  the  substance  thereof  In  the  answer. 
Upon  the  flUug  of  a  cross-bill  the  complain- 
ant bad  the  right  to  demur  or  answer  there- 
to, and  take  Issue  on  the  matter  set  up  in  the 
cross-bill,  and  support  bis  defense  by  proofs; 
and  there  is  nothing  In  the  rule  which  de- 
prives tha  party  of  the  benefits  of  such  an 
Issue,  or  the  complainant  of  any  rights  to 
which  he  w^fi  oitltled.  In  making  defense  to 
the  matter  set  up  In  the  answer,  as  fully  as 
be  could  have  done  before  the  rule  was 
made."  We  think  the  cross-bill,  prior  to 
chancery  rule  9,  would  have  been  subject  to 
a  general  demurrer  for  the  defects  specified 
In  the  demurrer,  and  that  therefore  the  order 


overruling  the  demurrer  was  appealable. 

Greenl'ey  v.  Hovey,  IIS  Mich.  604,  73  N.  W. 
808 ;  Robinson  v.  Kunkleman,  117  Mich.  103, 
76  N.  W.  451 ;  Daschke  T.  Schellenberg;  12* 
Mich.  16,  82  N.  W.  665. 
The  motion  la  denied,  wltb  costs. 


TRABBIO  T.  TBABBia 

(Supreme  Court  of  Michigan.   Dec.  22,  1905l> 

1.  Husband  and  Wipb— Wife's  Interest  nt 
pEBBONAi.  Peopkbtt  —  Right  or  Dwpobi- 

TION. 

A  wife  has  no  vested  interest  in  the  non- 
exempt  personal  property  of  her  husband  in  hia 
lifetime,  and  her  assent  to  his  disposition  of  it 
is  not  essential. 

[Eld.  Note. — For  cases  In  point,  see  voL  23, 
Cent  Dig.  Husband  and  Wife,  fif  13,  10.] 

2.  Same— Gift  bt  Husband— Vauditt. 

The  cancellation  of  a  mortgage  by  the  mort- 
gagee, in  consideration  of  the  execution  of  a  new 
mortgage  to  one  of  his  sons,  with  the  under- 
Btanding  that  the  proceeds  should  be  divided 
between  certain  of  nis  chlldrai,  constituted  a 
completed  gift  inter  vivos,  which  was  valid  aa 
airainBt  his  wife,  where  made  in  good  faith  and 
alter  he  bad  made  provision  for  her  in  hia 
will,  which  was  satisfactory  to  her  at  the  time. 

Appeal  from  Circuit  Court  Monroe  Comity, 
in  Chancery ;  Harry  A.  Lock  wood,  Jud£& 

Action  by  Victoria  Trabbic  against  Flaget 
Trabbic.  From  a  decree  dlsmisstiv  tbe  bUL 
complainant  appeals.  Affirmed. 

Complainant  and  Peter  Trabbic  were  mai^ 
rled  April  9,  1882.  He  was  then  a  widower 
with  nine  chlldrea  He  died  June  11.  1903. 
Complainant  at  the  time  of  h^  husband's 
death  was  about  62  yeara  old.  He  had  no 
issue  by  his  second  marriage.  The  day  be- 
fore he  married  he  executed  deeds  to  three 
of  bis  sons,  reserving  In  each  parcel  of  land 
conveyed  a  life  estate.  He  later  purchased 
100  acres  of  land  for  another  son,  paying 
therefor  $4,200,  tbe  title  to  which  was  con- 
veyed direct  to  the  son,  with  a  lite  estate 
to  himself.  These  boys  were  then  minors, 
and  lived  with  him  until  tb^  wwe  married* 
when  they  went  to  live  upon  the  Carma 
which  their  father  had  glrai  tiiem.  Ha 
waa  a  careful,  thrift,  and  economical  man, 
and  afterwards  acquired  considerable  prop- 
erty in  addition  to  what  he  had  when  mar- 
ried. Complainant  knew  of  these  deeds  ei- 
ther at  the  time  or  Just  after  her  marriage. 
Complninant  and'  her  husband  lived  apparent- 
ly In  happiness.  In  March,  1903,  he  executed 
a  will,  and  on  Mardi  12, 1903,  a  codldl.  The 
provisions  of  his  will  were  talked  or&  be- 
tween him  and  the  complainant  and  she  un- 
derstood Its  provisions.  He  proposed  at  first 
to  give  ber  a  homestead  and  all  hoosehold 
furniture  for  her  natural  life,  and  $1,200  in 
money.  She  thought  this  was  not  sufficient 
and  the  will  executed  gave  her  $1,000.  The 
codicil  provided  that  the  bequest  to  his  wife 
should  be  In  lieu  of  dower.  His  estate  In- 
ventoried $21,633.84,  mostly  real  estat&  She 
waived  the  provisions  of  the  will  and  took 
under  the  statute.  Her  dower  Interest  has 
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been  assigned  to  ber,  which  she  rents  to  aome 
of  her  stepchildren  for  $250  per  yeitr  cash. 
The  tenants  to  pay  the  taxes  and  insurance 
upon  the  house,  which  she  also  has  as  a 
homestead  with  the  household  goods  and 
furniture.  During  the  settling  of  the  estate 
she  was  paid  $10  per  week.  Mr.  Trab- 
blc  owned  a  mortgage  for  $5,G00.  executed  by 
one  Dusseau.  On  March  12th  he  sent  one  of 
his  sons  to  Mr.  Dusseau.  He  desired  to  di- 
vide the  mortgage  among  his  sons.  He  sent 
for  a  scrivener,  and  directed  that  the  old 
mortgage  be  discharged,  for  which  piv^se  he 
gave  the  defendant  a  power  of  attorney;  and 
that  a  new  mortgage  be  taken  direct  to  the 
defendant  He  gave  verbal  Instructions  to 
the  defendant  to  divide  the  amount  of  this 
mortgage,  when  It  was  paid,  among  bis  sons 
In  equal  shares,  %'he  ekecutor  refused  to 
Inventory  this  mortgage  as  one  of  the  assets 
of  the  estate.  Complainant  thereupon  filed 
this  bill,  setting  up  the  above  facts,  and  al- 
leging that  Mr.  Trabblc  "being  old  and  in- 
firm, and  Bick  and  Incompetent  mentally 
to  transact  any  business,  or  to  realize  or  com- 
prehend what  he  was  doing,  and  being  under 
the  Influence  of  the  said  Flaget  Trabblc,  pur- 
ported to  execute  the  above-mentloDed  papers ; 
that  the  personal  property  inventoried  was  suf- 
ficient to  pay  all  the  debts  of  the  estate;  that 
defendant  fraudulently  took  said  mortgage 
to  himself  with  the  Intent  to  deprive  com- 
plainant of  her  Interest  In  it"  She  there- 
fore prayed  that  defendant  may  be  decreed  to 
pay  her  one-third  of  said  mortgage,  and  ac- 
cumulated interest  being  the  portion  wlUch 
under  the  statute  would  go  to  her  it  If  was 
a  part  of  her  hosbaud'a  estate.  The  case 
was  heard  ppon  pleadings  and  proofs,  and  the 
bin  dismissed. 

Argued  before  MOORE,  O.  J.,  and  McAL- 
VAT,  GRANT,  BLAIR,  and  BOOKER,  JJ. 

Charles  A.  Goldra  and  Wlllla  Baldwin,  tor 
appellant   George  M.  Landon,  for  appellee. 

GRANT.  J.  (after  stating  the  facts),  The 
learned  circuit  judge  found  that  the  deceased 
was  In  the  full  possession  of  bis  faculties 
when  these  papers  were  executed  and  that  no 
undue  influence  was  exercised  by  any  of  his 
children  to  Induce  the  execution.  Counsel  for 
the  complainant  do  not  in  their  brief  contend 
that  the  deceased  was  either  Incompetent  or 
that  there  was  any  undue  Influence.  Their 
argument  Is  that  there  was  a  fraudulent  in- 
tent on  the  part  of  Mr.  Trabblc,  before  bis 
marriage  to  complainant  and  from  then  until 
the  time  of  hts  death,  to  defraud  complainant 
of  her  legal  rights  in  bis  estate.  They  argue 
tiiat  the  deeds  executed  to  his  sons  before  the 
marriage  were  fraudulent  and  that  this 
creates  a  strong  presumption  that  this  mort- 
gage transaction  was  also  fraudulent  We 
cannot  agree  with  counsel  that  the  record 
Bhows  that  these  deeds  were  executed  by  Mr. 
Trabblc  for  the  purpose  of  defrauding  his  In- 
tended wife,  or  thnt  any  of  hla  jfifts  after- 
irardi  to  hla  chlldr^  were  made  with  like 


Intent  It  was  commendable  In  him  to  deelra 
out  of  his  estate,  large  for  a  farmer,  to  pro- 
vide for  his  children,  several  of  whom  were 
then  minors.  It  does  not  appear  that  she 
made  any  objection  to  this,  or  to  any  other 
transaction,  until  after  his  death.  He  retain- 
ed ample  means  to  take  care  of  himself  and 
her.  They  lived  together  for  20  years,  during 
which  time  she  received  the  ben^t  of  the  life 
estate  retained  In  the  lands  conveyed.  The 
Judge  found,  and  we  think  correctly,  that  the 
will  was  drawn  as  directed  by  Mr.  Trabblc, 
that  complainant  assented  to  It  and  that  the 
codicil  simply  expressed  what  was  the  Inten- 
tion and  understanding  of  the  parties  at  the 
time  of  the  execution  of  the  will. 

The  wife's  assent  to  the  disposal  of  his  un- 
exempt  personalty  In  his  lifetime  was  not 
essenUal.   Miller  v.  Stepper,  32  Mich.  194. 
Complainant  bad  no  vested  Ibterest  during 
!  her  husband's  lifetime  In  his  personal  proper- 
I  ty  except  in  that  which  was  exempt   She  had 
I  only  a  vested  interest  In  what  remained  at  hla 
I  death.   Such  transfo:  or  gift  is  not  void  as 
I  to  the  widow  under  Comp.  Laws,  H  9800, 9601, 
j  vnleBB  d<Hie  with  fraudnlmt  Intent  to  prev«it 
I  its  passing  into  bis  estate  aftw  bis  death. 

The  dischaige  of  this  mortgage  and  tbe  exe* 
j  cutlon  of  another  at  his  request  was  not  testa- 
I  mentary  in  character.   It  disposed  of  the  ab- 
j  solute  title  to  the  mortgage  to  hla  son.  the  de- 
I  fendant,  whom  be  was  willing  to  trust  to 
■  carry  oat  his  wishes  In  dlvldli^  it  among  cet- 
I  tain  of  bis  children.  He  might  have  assigned 
the  mortgage  direct  to  him  and  the  same  re- 
sult would  have  followed.  He  might  have 
converted  It  Into  money,  giving  that  to  the 
defendant,  either  absolutely  m  In  tmst  for 
others.  The  deceased  bad  made  provision  for 
Us  wife  wblcta  be  believed  to  be- satisfactory 
to  ber.  Tbe  gift  was  no  more  a  firaud  upon 
ber  than  it  was  upon  the  four  dilldren  who 
were  to  have  no  Interest  in  It  We  think  the 
transaction  constituted  a  complete  gift  Inter 
vivos  and  is  valid.  Holmes  v.  UcD(Hiald, 
119  Mich.  663,  78  M.  W.  647,  76  Am.  8t  Rep. 
4S0;   Hagerman  t.  Wigent  108  VLIOl  1^ 
65  N.  W.  766. 
Decree  affirmed,  with  costs. 


DATIS  V.  UICHIGAN  CENT.  B.  CO. 
(Supreme  Court  of  Michigan.  Dec.  22,  1906.) 

1.  RaIUIOADS— AOCIDENTS  AT  CBOSaiNOB. 

Striking  a  caboose  staoding  in  the  street 
with  an  engine,  and  backing  it  across  a  side- 
walk without  any  wamiag,  was  negligence. 

[Kd.  Note. — For  cases  in  point  see  voL  41, 
Cent  Dig.  Rairoads,  H  065,  090.] 

2.  Sams— CoHTBiBUTOBT  NroLiorNOS— Ques- 
tion FOB  JUBY. 

Where  a  pedestrian  stopped  on  a  sidewalk 
for  a  few  seconds  where  a  railroad  track  crossed 
It  while  a  caboose  was  standing  detached  near 
by,  be  was  not  guilty  of  negligence  per  se,  bar- 
ring a  right  to  recover  for  nis  death  caused 
by  the  backing  of  the  caboose  against  him, 
but  the  question  should  be  submitted  to  the  Jury. 
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Error  to  Clrcrft  Court  Bay  County;  Theo- 
dore F.  Shepard.  Judge. 

Action  by  Noble  Davis,  as  administrator 
of  the  estate  of  Harry  B.  Davis,  against  the 
Michigan  Central  Railroad  Company.  From 
a  Judgment  In  favor  of  defendant,  plaintiff 
brii^  eriOT.  Beversed. 

Defendant's  road  runs  northwesterly  and 
southeasterly  through  the  <Aty  of  West  Bay 
CI^.  The  streets  of  said  city  run  north  and 
soutti  and  east  and  west  State  street,  King 
street,  and  Litchfield  street  rue  north  and 
south,  of  which  State  la  the  east  street  King 
the  center,  and  Litchfield  the  west  Mosher 
and  Hart  streets  cross  these  at  right  angles; 
Mosher  being  the  northern  one.  The  de- 
fendant's road  crosses  King  street  a  short 
distance  north  of  the  Intersection  of  Hart 
and  King.  The  block  boonded  by  Litchfield. 
Hart  King,  and  Mosher  streets  is  chiefly 
an  open  common.  The  deceased,  a  son  of  the 
plaintiff,  lived  with  his  parents  on  the  west 
side  of  Litchfield  street  The  defendant's 
roadbed  at  this  point  consists  of  three  tracks. 
King  street  is  raised  somewhat  above  the 
level  of  the  suroundlng  ground;  on  the  west 
side  Is  a  sidewalk.  On  the  day  in  question  a 
caboose  was  left  standing  on  the  west  track 
and  in  King  street  about  six  feet  from  the 
sidewalk.  The  deceased,  23  years  of  age, 
started  from  his  residence  to  exercise  a  sick 
dog.  He  went  across  the  open  common  to- 
wards King  street  calling  the  dog  after  him. 
He  reached  the  sidewalk  near  the  caboose. 
He  turned  to  go  north  upon  the  sidewalk, 
and.  when  In  front  of  the  car,  he  stopped, 
turned  with  his  back  to  the  car,  stooped  over, 
patted  his  knee,  and  whistled  for  his  dog, 
looking  towards  his  home,  whither  his  dog 
had  gone.  An  engine,  with  another  caboose 
attached,  tucked  up  against  the  standing  ca- 
boose with  such  force  that  It  struck  the  de- 
ceased, rolled  him  under  the  car,  and  Injured 
blm  BO  that  he  died  the  next  day.  The  car 
passed  entirely  over  bim,  and  he  was  re- 
moved from  under  the  northet  n  trucks  of  the 
second  car.  Only  one  witness,  the  mother  of 
the  deceased,  saw  the  accident.  Two  others 
saw  him  upon  the  sidewalk  in  front  of  the 
caboose  Just  before  the  accident  but  were 
not  looking  at  the  time  it  occurred.  Mrs. 
Davis  described  what  happened  as  follows: 
"When  decedent  left  the  bouae  at  S;30,  wit- 
ness was  standing  at  the  wlndovr,  when  be 
first  started  out  of  the  bouse,  talking  to  blm. 
That  the  porch  is  on  the  sonth  side  of  tbe 
house,  and  comes  within  four  feet  of  the 
front,  and  wltbln  seven  or  eight  feet  of  tbe 
sidewalk  on  Litchfield  street  That  when 
decedent  went  out  of  the  house,  be  crossed 
Litchfield  street  and  took  tbe  path  in  the 
vacant  lot  crossing  the  field  to  King  street 
and.  while  he  was  walking  across  tbe  fidd» 
be  stopped  two  or  three  times  and  was  call- 
ing his  dog,  and  the  dog  refused  to  go  with 
him,  and  came  back  home,  and,  when  It 
came  back  towards  the  boose,  witness  step- 


ped outside  <Hito  tbe  porch,  and  decedent 
walked  on,  thinking  the  dog  was  following 
him,  and  when  be  got  behind  Mr.  Smith's 
little  barn,  going  straight  to  King  street  he 
missed  his  dog  again,  and  turned  to  tbe 
left  to  King  street  and  bad  gotten  across  the 
track.  He  got  to  King  street  striking  It 
pretty  near  In  front  of  Mr.  Smith's  bouse. 
That  the  dog  had  c«ne  back  again  part  way 
across  the  field,  and  decedent  walked  np 
onto  the  sidewalk  and  spoke  to  his  dc^  again, 
and  then  he  walked  a  little  farther  on,  and 
witness  was  telling  the  dog  to  go  to  bim, 
saying,  *8port  don't  yon  see  Harry?*  and 
decedent  called  again,  and  stopped  and  look- 
ed towards  State  street  or  in  that  direction. 
That  be  then  lo<rfwd  back  toward  witness  <hi 
the  sidewalk,  took  a  Mbr  mwe  ste^  and 
he  was  up  onto  the  crossing,  and  a  few 
minutes  after,  a  second  later,  he  was  on  tbe 
sidewalk,  and  he  stood  there.  That  ttie 
building  that  he  disappeared  behind  was  a 
water-closet  and  a  little  woodshed,  being  an 
outbuilding  to  Mr.  Smith's  residence,  about 
eight  or  ten  feet  In  height  vrlth  tbe  roof 
slanting  toward  witness.  Q.  When  he  [de- 
cedent] first  went  to  the  railroad  track  be- 
fore he  went  onto  the  track,  did  you  see 
which  way  he  looked?  A.  He  was  stand- 
ing looking  down  toward  State  street  for 
a  few  seconds.  Q.  Then  what  did  he  do? 
A.  Then  he  turned  toward  me  again  and 
looked.  Q.  Did  be  walk  toward  home  Just 
a  few  steps?  A.  He  had  his  face  toward  me. 
Q.  What  did  he  do  then?  A.  Then  he  step- 
ped up  onto  the  sidewalk  fgrther  on,  and 
stooped  over,  turned  around  with  his  back  to 
the  car,  and  homeward  again  'toward  the 
west,  and  was  stooped  a  little  over,  hitting 
his  knees  and  whistling  again,  and  tbe  next 
thing  I  looked  and  the  car  was  coming  on 
him  and  struck  him,  and  he  fell  on  bis  face 
in  tbe  centOT,  I  should  ludge^  or  to  the  rl^t 
of,  the  coupling.  I  wouldn't  say  Just  bnt 
about  that— to  tbe  right  side  of  tbe  track, 
this  side  toward  my  place.  He  fell  on  bis 
face  and  on  his  knees,  his  knees  and  Uxe. 
*  *  *  Q.  How  long  did  be  stand  on  the 
track  after  be  went  out  onto  it  and  tnmed— 
how  long  before  tbe  car  started?  A.  It  was 
not  any  time  hardly.  I  couldn't  say,  bnt 
it  wasnt  long.  Q.  Can  you  estimate  it  in 
seconds  w  fractions  of  a  minnte,  or  by  tbe 
time  of  the  clock?  A.  It  couldn't  be  mnch 
over  seven  or  eight  or  ten  seconds."  Just 
after  the  accident  two  men  were  seen  emer- 
ging from  the  north  end  of  the  caboose  at- 
tached to  the  engiu&  When  tbe  plaintiff 
rested  her  case,  the  court  directed  a  verdict 
tar  the  defendant  holding  that  the  deceased 
was  guilty  of  contributory  negligence. 

Aigned  before  MOORB,  C.  J.,  and  McAL- 
TAT,  ORAMT.  BLAIR,  and  HOOKER.  JJ. 

De  Y&e  Hall  (Gilbert  W.  Hand,  of  coun- 
sel), for  appellant  Coolccr  &  Hewitt,  for 
appellee. 
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OBAMT,  J.  (after  atatlnK  the  facta).  Tbnt 
the  action  of  the  defOidBnt  In  striking  tiiii 
car  and  backing  It  acroea  the  sidewalk  wtth- 
oot  any  wandng  was  negligence  la  estabUsb- 
•d  by  many  anthorltleB,  and  la  tonnded  open 
reason  end  common  sense.  McWUllams  v. 
I>etroit  ate:.  IfllUs  Ca,  SI  Hieb.  274  wherein 
It  was  held  that  a  passenger  on  a  sidewalk 
of  a  public  highway  had  a  right  to  expect  a 
warning  before  the  andden  moranent  of  a 
car  which  had  bem  standing  stiU.  Cooper  t. 
L.  &  &  M.  8.  B.  R.  Oo^  66  Mich.  201,  33 
N.  -W.  806,  11  Am.  St  Bep.  482;  Lehman  t. 
Bnreka  Iron  &  Steel  Co.,  U4  Hlch.  260,  72  N. 
W.  18B;  2  Thomp.  on  Law  of  Meg.  II 1571. 1694. 

The  qneatton  of  contributory  negUgenoe 
sbonld  have  been  anbmlttad  to  the  Jury. 
There  waa  erlde^  that  plaintiff,  atandlng 
npon  the  sidewalk  beCttre  stepping  upon  the 
track,  looked  to  the  east  If  the  oglne,  with 
the  tender  and  car  attached,  was  then  ap> 
preaching  and  within  bis  tiew,  he  waa  guilty 
of  contributory  negligence  In  stopping  In  front 
of  the  cabooaa  If,  however,  he  saw  no  sign 
of  tlw  approaching  cars,  he  was  not.  aa  a 
matter  of  law,  guilty  of  craitributory  negli- 
gence. A  paseenger  ia  not  required  by  the 
law  to  hurry  acroea  a  tratft  In  front  of  a 
car  standing  detached  In  a  public  highway, 
with  notiilng  In  hla  sight  to  indicate  Ita  im- 
mediate moTement  and  no  employfi  present 
to  warn  him  of  an  Intended  movement  A 
delay  of  a  few  seconds  to  turn  and  call  his 
dog,  or  a  delay  for  a  little  time  whra  ac- 
qnalntancea  meet  npon  a  ridewalk  to  talk.  Is 
not  p«  se  negligence  under  sudi  drcnm- 
Btances.  Fartlea  hare  the  right  to  assume 
that  the  railway  company  will  give  them 
warning  at  incb  places  before  moving  the 
car  In  th^  direction.  It  Is  a  du^  which 
ameh  companlea  owe' to  the  traveling  public, 
and  whoi  travelm,  for  a  legitimate  purpose, 
stop  im  the  sidewalk  for  a  tmr  aeconda.  It 
doea  not  follow  that  th«y  are  Ipso  facto 
guilty  of  n^llgancew  2  Thomp.  <m  Law  of 
Neg.  I  1472.  . 

.  JndgmMit  reversed,  and  new  trial  ordered. 


NESS  V.  CITY  OF  ESCANABA. 
(Supreme  Court  of  Mlchisan.   Dec  22,  1905.) 

1.  MumCIFlX   CORFORATIONB  ~~   ACTIOIf  FOB 

iHjtJBT  VBOH  DancTiTa  SiDEWAiiE  —  No- 
tice. 

In  an  action  agaiiiBt  a  city  to  recover  for 
persoaal  injury  aoBtained  by  plaintiff,  by  step- 
ping upon  a  looee  board  in  a  sidewalk,  where 
no  actual  notice  to  the  city  of  the  defect  was 
shown,  evidence  tending  to  show  that  the  walk 
had  been  badly  oat  of  repair  for  several  months 
was  sufScient  to  make  the  questioo  of  construc- 
tive notice  one  for  the  jory. 

[Ed.  Note. — For  caaea  in  point,  lea  vol.  86, 
Gent  IMg.  Municipal  Cwporationa,  ||  1648, 

iTsai 

2.  Appeaz^Review— Habulesb  Ebbob. 

The  exclusion  of  a  photograph,  offerpd  la 
evidence  to  show  the  condition  .of  a  sidewalk, 
was  without  pr^ndiee,  whether  it  waa  othei^ 
wise  admiaslbM  or  not,  where  it  did  not  show 
the  condition  of  the  walk  in  the  particulars 
which  were  in  dlaputsb 


Error  to  Circuit  Court,  Delta  County ;  John 
W.  Stone,  Judge; 

Actiin  by  Chrlatlna  Ness  against  the  dty 
uf  llscanaba.  From  a  Judgmoit  ft>r  plaln- 
tSttt  dtfttidant  tnlnga  oror.  Affirmed. 

Argued  befttre  MOOBB.  C.  J.,  and  HcAL- 
7AT.  HONTQOMBBT,  OSTBANDER,  and 
HOOKER.  JJ. 

James  H.  Clancy  and  A.  H.  ^all,  for  ap- 
pellant C.  D.  Ewen  (Cnmmiskay  A  Telland, 
of  counsel),  for  appellee. 

HOOKER,  J.  The  defendant  has  appealed 
from  a  Judgment  of  fl,000  recovered  by  the 
plaintiff  for  Injuries  snatalned  by  atei^lng 
upon  a  loose  board  in  a  sidewalk.  There  are 
but  two  questions  for  us  to  cmislder,  as  the 
case  has  been  presented:  (1)  Should  the 
court  have  directed  a  verdict  of  not  guU^, 
npon  the  ground  that  notice  of  the  defect 
waa  not  proved?  (2)  Was  it  error  to  sustain 
an  objection  to  the  Introduction  of  a  photo* 
graph  which  defendant  offered? 

No  actual  notice  was  shown,  but  there  waa 
evidence  that  tended  to  afaow  that  tiie  walk 
was  badly  out  of  repair  tor  several  months. 
This  made  the  question  of  constructive  no- 
tice one  for  the  Jury.  The  defoidant  claimed 
that  the  walk  waa  repaired  during  the  fall 
l««cedlng  the  accident  and  that  It  waa  in  rea- 
atmable  condition  in  the  spring  at  the  time  of 
the  accident  which  occurred  In  April.  A 
photographer  testlfled  to  taking  a  photograph 
of  the  walk  on  June  27tb,  after  the  accident 
Counsel  professed  to  offer  It  upon  the  theory 
that  the  walk  had  been  shown  to  be  in  the 
same  condition  at  the  time  the  phott^aph 
was  taken  that  It  was  In  when  the  accident 
happened.  The  courl  said:  "The  witnesses 
not  agreeing  upon  It  It  la  not  proper  to  let  the 
photograph  go  to  the  jury  to  show  the  con- 
dition afterwards.  If  It  once  reaches  the 
Jury,  they  will  have  It  before  tbem,  and  It 
would  be  error  In  case  It  Is  found  not  to  be 
In  that  condition.  It  would  be  impossible  to 
tell  what  view  the  Jury  took  of  It  in  a  general 
verdict  so  It  is  excluded,  and  will  not  be 
shown  to  the  Jury."  A  policeman  testified 
that  he  saw  the  walk  the  day  after  the  plain- 
tiff  was  hurt  did  not  thoroughly  examine  it, 
but  noticed  no  loose  plank,  and  thought  it  all 
right  as  far  as  he  could  see;  saw  It  again 
afterwards,  and  It  was  In  same  condition. 
He  saw  It,  also,  on  morning  of  the  trial,  and 
there  were  no  changes  so  far  aa  he  conld  see. 
There  was  testimony  given  by  plaintiff's  wit- 
nesses that  the  walk  was  repaired  somewhat 
after  the  accident  A  men  had  some  of  the 
boards  out  and  nailed  them  down.  A  police- 
man testified  that  he  nailed  them  down.  The 
defect  complained  of  was  loose  boards  in  the 
walk.  To  prove  notice  It  was  sought  to  show 
that  many  boards  were  loose  and  that  two 
of  the  stringers  were  decayed.  It  waa  upon 
these  points  that  the  offer  of  the  photograiA 
was  made.  The  plaintiff's  objection  Is  predi- 
cated upon  the  fact  that  the  i^tograph  was 
takm  two  mouths  after  the  iQjury,  and  testi- 
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mony  tenffing  to  show  that  rcfwln  wwe  made 
during  the  intervBl. 

Th»e  are  many  caaa  that  hold  tbat  the 
qneatlmi  wbetfaor  a  photograph  is  ftdmlnible 
depends  upon  a  showing  to  the  eattatactlwi 
€t  the  trial  court  that  It  is  on  accurate  pic- 
ture of  premises  Waa  under  nnchanged  con- 
ditions and  that  the  dlscretltm  of  the  trial 
court  upon  these  questions  Is  not  reviewable. 
Some  cases  indicate  that  this  point  was 
elthor  orerlooked,  or  that  the  detormlnatlon 
of  such  question  was  considered  rerlewatole, 
while  it  is  perhaps  inferable  from  still  other 
cases  that  the  testimony  Is  always  admissible 
as  matter  of  right,  upon  prima  fade  proof 
of  accuracy.  As  it  is  unnecessary  to  deter- 
mine these  questions,  we  do  not  discuss  them, 
and  avoid  the  exivesslon  of  opinion  upon 
them.  The  photograph  was  otTered  by  the 
defendant  to  show  the  condition  of  the  side- 
walli  at  the  time  of  tbe  accident ;  1.  &,  to  show 
that  It  was  not  In  such  a  condition  as  to  con- 
stitute notice  that  it  was  so  out  of  repair  as  to 
donand  attration,  which  would  have  correct- 
ed the  inflrmity  that  caused  the  plalntlOTs  In- 
jury. The  testimony  otTered  by  the  plaintiff 
had  tended  to  show  tbat  tbe  boards  upon  the 
sidewalk  were  nailed  to  three  rotten  stringers, 
of  the  four  which  supported  the  plank ;  tbat 
they  would  not  hold  nails,  whereby  many  of 
the  boards  became  looamed  from  the  string- 
ers ;  that  one  or  more  boards  were  partially 
decayed.  Tbe  defendant's  oral  testimony 
contradicted  this,  and  the  photograph  was  of- 
fered as  corroborative.  An  examination  en- 
ables us  to  say  that  the  photograph  does  not 
show  that  the  boards  or  stringers  were  or 
were  not  rotten,  or  that  the  boards  were  not 
loose.  Moreover,  the  nndtspnted  proof  shows 
tbat  aftCT  tbe  accident  some  boards  were 
nailed  down.  As  tbe  photograph  would 
throw  no  light  upon  the  disputed  questions, 
its  exclusion  was  not  harmful  to  tbe  d^end- 
ant,  whether  It  was  admlasUiIe  <a  not 

The  judgment  is  affirmed. 


SMITH  v.  SMITH  at  aL 
(Sapreme  Court  of  Michigan.  Dec  22,  190S.) 
EqniTT  —  Bnx  or  Bbtisw  ~  Dzbobktioh  or 

GOUBT. 

A  bill  of  review  must  show  sabatantlal 
equities,  and  the  denial  of  an  application  for 
leave  to  file  such  a  bill  was  within  tbe  discre- 
tion of  the  court,  where  it  foond  as  a  matter 
of  fact  that  the  decree  sought  to  be  reviewed 
was  entered  by  consent. 

[Ed.  Note^ — For  casen  in  point,  see  voL  19, 
Cent.  Dig.  Bquity,  |  1076.] 

Appeal  from  Circuit  Court,  Montcalm  Coun- 
ty, in  (^ncery;  Willis  B.  Perkins,  Judge. 

Action  by  Mary  A.  Smith  against  C.  New- 
ton Smith  and  others.  Defendants  appeal 
from  an  order  denying  an  application  for 
leave  to  file  a  petition  of  review.  Affirmed. 

Argued  before  MOORE,  C.  J.,  and  McAL- 
VAY,  GRANT,  BLAIR,  and  HOOKER,  JJ. 

y.  H.  and  L.  W.  Smith,  for  appellants.  M. 
O.  Orlswold,  Ua  appellea 


HOOKER,  3.  The  complainant  filed  a  bill 
tor  divorce,  against  ber  husband  0.  Newton 
Smith,  on  July  1,  189&;  he  only  bdng  mode 
defendant  Subsequently  she  filed  an  amotd- 
ed  bill,  making  partlea  the  other  d^endants. 
infant  sou  of  O.  Newton  Smith.  This  bill 
alleged  an  effort  by  her  hoslHUid  to  defraud 
oomplalnant  by  OBtrasibly  conveying  to  his 
said  childroi,  prior  to  his  marriage  to  com- 
plainant  property  which  he  then  bad,  with- 
out her  knowledge  It  amtalned  a  prayer 
that  this  property  might  be  decreed  to  be 
hifl  property,  and  subject  to  provisions  toe 
ber  maintenance,  etc:  The  infants  anawerad 
by  a  guardian  ad  litem,  and  the  caose  was 
beard.  On  July  13,  1901,  the  court  made  a 
decree  granting  ounplainant  a  divorce,  with 
costs  and  fl,000  aUmony»  the  same  to  be  a 
lien  en  pnqmty  deacrit>ed  In  tbe  decree 
wbicb  was  determined  to  have  been  canveyed 
by  w  at  tbe  instanee  of  0.  Newton  Smith  to 
Bold  Infants  without  oonstderatlmi,  and  tbat 
fbej  had  no  rli^t  to  the  same,  except  by  the 
voluntaiy  gift  of  their  said  father,  and  a 
(teed  tmax  him  to  them  of  a  portion  of  said 
premises,  vis.,  lot  2,  etc  was  set  aside. 
Leave  was  given  in  the  decree  to  the  com- 
plainant to  apply  for  process  against  0.  New- 
ton Smith,  and  fbr  the  appointment  of  a  re- 
ceArer,  and  for  sequestration  of  his  pr<q>erty 
and  the  rents,  uses,  and  inofltB  thereof,  and 
for  such  aid  in  enfwdng  this  decree  as  she 
might  be  advised.  On  August  28,  1902,  com- 
plainant filed  a  petition,  asking  that  G.  New- 
ton Smith  be  required  to  show  cause  why  he 
should  not  be  adjwl^ed  guilty  of  contempt 
for  not  performing  the  decree,  and  that  a 
receiver  be  appointed  to  take  charge  of  the 
property  of  C  Newton  Smith  for  the  pur- 
pose of  enfordng  complainant's  lien.  Time 
vras  also  a  prayer  for  such  foxther  or  other 
relief  as  to  the  court  should  seem  meet  An 
order  was  made  and  served  on  G.  Newton 
Smith.  It  does  not  ai^ear  to  have  been 
served  npon  the  infants.  On  September  10; 
1902,  an  order  was  made  reciting  tbe  service 
of  the  order  to  show  cause  upon  0.  Newttm 
Smith,  "and  the  parties  to  said  suit  being 
all  present  before  the  court  by  th^r  respective 
attom^s,"  the  reading  of  G.  Newton  Smith's 
answer  to  tbe  petition,  the  arguments  of 
counsel,  etc,  and  adjudging  and  decreeing 
that  lot  2.  etc.  (fully  described),  was  tbe  sole 
property  of  G.  Newton  Smith,  and  his  deed  of 
the  same  absolutely  void  as  against  com- 
plainant's claim  for  alimony,  and  that  he 
execute  and  deliver  to  her  within  30  days 
a  deed  of  the  same  in  fee.  the  same  to  oper- 
ate as  a  satisfaction  of  tbe  former  decree, 
and  tbat  a  writ  of  assistance  might  Issue. 

This  proceeding  arises  upon  a  petition  filed 
by  all  of  the  defendants ;  the  guardian  ad 
litem  acting  for  tbe  infants.  It  was  verified 
in  December,  1904.  This  petition  was  fol- 
lowed by  an  affidavit  made  by  complainant's 
solicitor,  which  states  tbat  after  the  filing  of 
the  supplemental  decree  the  cause  was  en- 
rolled, and,  no  appeal  having  been  taken 
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erom  said  decree,  a  writ  of  asststance  waa  la- 
sned,  and  the  complainant  waa  put  In  poeaea 
film  by  the  nhaiS  aa  conunandedt  and  aa 
sbown  by  his  retnm;  that  afterwarda  an 
arranKement  waa  made      which  "the  ^on- 
laea  wen  leased  to  0.  Newton  Smith  and 
Ofaarlea  N.  Smith,  Jr.,  by  a  wrtttoi  Inatm- 
ment;  that  upon  the  execotlfm  of  tba  leaae 
by  cwnplalnant  throng  hw  attorn^,  de* 
fendanbi  paid  to  affiant,  tw  complainant,  |12 
for  one  month'a  rent  of  said  prraotees,  and 
that  thereafter,  for  the  period  of  a  year, 
aflBant  received  every  month  a  remittance 
of  $12,  being  the  rent  reeerred  and  due  onder 
said  leas^  the  same  being  sometimes  ac- 
*  companled  by  a  letter  bom  one  and  snne- 
tlmes  fnnn  the  other  of  the  leasees;  that  at 
the  expiration  of  the  term  provided  In  the 
lease  defendants  refnsed  to  deliver  up  the 
praolaea  according  to  the  terma  of  the  lease, 
and  complainant  InsUtnted  sommary  inro- 
ceedlnga,  which  were  removed  to  the  circuit 
■  court  by  appeal,  npon  the  hearbig  of  which  a 
qiedal  finding  waa  filed,  and  a  Jn^pnent  en- 
tered In  favor  of  comidalnant.   A  cwtlfled 
transcript  of  this  Jodgment  appeara  In  the 
record.  The  filing  of  this  affidavit  waa  fol- 
lowed by  an  affidavit  made  by  Temon  H. 
Smith,  counsel  for  defendants,  stating  that  he 
has  Investigated  the  filea  In  tiie  caoae,  that 
he  Is  Informed  aitd  btilevea  that  the  writ  of 
assistance  waa  never  executed,  and  that  de- 
fendants were  never  put  out  of  posaesston, 
the  retnm  of  the  officer  to  the  ooAtrary  not- 
withstanding; that  the  leaae  in  question  was 
a  leaae  betwera  N.  O.  Orlawold,  aa  attorney 
tor  complainant,  and  Charlea  N.  Smith;  and 
that  It  waa  not  claimed  that  G.  Newton  Smith 
waa  a  party  to  the  leaae,  nnleea  tlie  guaranty 
on  the  ba<^  thereof  made  blm  such.  The 
gaaranty  was  aa  follows:   "I  ber^  anwove 
of  the  above  lease,  and  guaranty  the  faith- 
ful performance  thoeof  1^  Charles  N.  Smith. 
[Signed]   G.  N.  Smith."   It  further  admits 
the  summary  proceedings,  bnt  expresses  the 
belief  that  the  Judgment  waa  wrong,  and 
that  C.  Newton  Smith  denies  that  he  signed 
the  guaranty,  and  claims  that  these  proceed- 
ings are  not  material  to  this  application.  The 
matter  was  snbmltted  to  the  drcnlt  court 
and  the  application  was  denied. 

Thia  application  was  beard  before  Judge 
Ferfclns.  who  heard  the  divorce  cas^  and 
made  all  of  the  orders  and  decrees  tbereln. 
Re  has  filed  an  opinion  giving  reasons  for 
denylnK  the  application,  In  which  he  shows 
that  the  alleged  Interests  of  the  Infants  In 
tbe  land  were  settled  against  ^em  by  the 
setting  aside  of  the  deed,  adjudged  In  tbe 
first  decree,  and  states  that  tbe  later  decree 
was  made  to  enable  tbe  parties  to  carry  ont 
tbe  terms  of  an  agreed  settlement  under 
wblch  It  was  made,  being  signed  by  their 
consent  and  approval.  In  view  of  thIa  find- 
Ins  of  facts  by  the  circuit  Judge,  we  do  not 
feel   called  upon  to  discuss  the  qnestlons 
raised  by  tbe  counsel  for  the  petitioner.  If 
there  were  Irregularities  in  tbe  equity  pro- 
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eeeding;  an  aK>eal  would  have  corrected 
them,  and  if  not,  and  Ibere  would  otlmwlae 
be  merltorloua  reaaona  for  granting  this  ap- 
pllcatioii,  they  vanish  before  the  light  af- 
forded by  the  hlatory- of  the  proceedings.  Tbe 
want  of  equity  in  the  application  la  clearly 
shown.  A  bill  of  review  must  sliow  aub- 
atantial  equities.  Clark  v.  Ct  Judge,  40  Hlch. 
166. 

Leave  is  discretionary,  and  the  dlscretlm 
la  to  be  exercised  so  aa  to  effectuate  substan- 
tial Jnatlce.  8to<adey  v.  Stockley,  98  Mich. 
307-S14,  53  N.  W.  623;  Bank  vt  Quick.  71 
Mich.  537,  89  N.  W.  752,  15  Am.  St.  Bep.  280 ; 
Vaughan  v.  Black,  63  Hlch.  215.  20  N.  W. 
623;  8  Ency.  PI.  &  Fr.  672,  588. 

The  order  of  the  circuit  court  la  affirmed, 
with  coats. 


SPARROW  T.  B.  BBMBNT  ft  SONS  et  al. 

(Snpreme  Coart  of  Michigan.   Dec  30,  1905.) 

1.  CoHPOBATions  —  RaoBOAniZATion  — Fbaud 

AS  AQAINBT  STOCKHOLDERS. 

Tile  fact  that  a  new  corporation,  organised 
to  take  over  the  assets  of  an  existing  corpora- 
tion, acQafres  title  to  such  assets  through  th« 
medium  of  mortgage  foreclosure  proceedings  reg- 
alar  in  form,  will  not  protect  it  against  the  en- 
forcement of  the  rights  of  a  stockholder  of  the 
existing  corporation,  as  to  whom  its  acquisition 
of  title  is  fraudulent 

2.  Same. 

Complainant  owned  650  shares  of  preferred 
stock  in  a  corporation  which  was  financially 
involved.  Tho  officers  and  directors  formed  a 
new  corporation  to  take  over  tbe  assets  of  the 
existing  corporation,  which  they  accomplished 
by  foreclosure  of  mortgages  given  by  tbe  origi- 
nal company  to  secure  creditors.  The  officers 
and  directors  of  the  old  company  were  the  pro- 
moters and  constituted  a  majority  of  the  di- 
rectors of  the  new  company,  and  so  conducted 
their  operations  as  to  shut  out  creditors  of  the 
old  company,  who  had  refused  to  accept  the 
mortgages,  and  the  preferred  ttocfcholders  of 
that  company.  After  the  formation  of  tbe  new 
company  Its  officers  notified  complainant  of 
meeting  and  In  effect  gave  him  to  understand 
that  his  stock  was  recognized  as  stiil  existing 
and  treated  him  as  a  stockholder.  In  order  to 

grevent  him  frmn  taking  legal  steps  to  enforce 
Is  rights  until  the  acquisition  of  the  assets  of 
tbe  old  company  by  the  new  was  consummated. 
They  then  refused  to  recognize  any  interest  of 
complainant  in  the  stock  or  property  of  the  new 
company.  Held,  that  the  transaction  was  a 
fraud  upon  complainant,  and  he  was  entitled  to 
recover  against  the  new  company  the  value  of 
G50  shares  of  preferred  stock  in  tbe  new  com- 
pany, and  to  dividends  actually  paid  on  that 
□umber  of  shares  of  preferred  stock  In  tbe  new 
company  from  the  tune  of  its  formation  up  to 
the  date  of  the  decree. 

S.  Saux  —  EirroBCEUEnr  or  ST00KB0u»B'a 

RlOHTB-^ACTIONS— PABTISa. 

In  a  salt  by  a  stocUiolder  to  enforce  hlk 
rights  against  a  new  corporation,  formed  to 
take  over  tbe  assets  of  tbe  corporation  In  which 
complainant  was  a  stockholder,  tbe  stockholders 
of  the  new  corporation,  against  whom  no  relief 
was  sought,  were  not  necessary  parties. 

4.  Appeal— Ehbobs  Rbviewablb— NEcxaaiTr 
or  Objections  Below. 

An  objection  that  stockholders  la  a  corpo- 
ration were  necessary  parties  to  a  salt  against 
tbe  corporation  should  have  beoi  raised 
upon  the  hearing  below,  and  woajd  not  bi  sos- 
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taloed  on  being  raised  for  the  first  time  os 
appeal,  where,  since  the  decree  below,  the  cor- 
poration had  been  dteolved  and  Iti  propertj 
placed  in  tba  handi  of  a  noalTer. 

Appeal  from  dicult  Oonrt  Ingham  Goim- 
ty.  In  Ghanceir;  Clement  Smltb,  Jndge. 

Suit  hj  Edward  W.  Sparrow  against  B.  Be- 
ment  &  Sons  and  another.  From  a  decree  in 
favor  of  oomplainani;  defendants  appeal. 
Modified. 

A^ned  before  MOORB,  G.  T.,  and  CAR- 
PENTER. MCAI.YAT,  BLAIB,  and  HOOK- 
ER. JJ.  • 

CafalU  &  Wood,  for  appellants.  Bollln  H. 
Person,  for  appellee. 

BLAIB,  J.  The  defteidant  corporation,  B. 
Bement  ft  Sons,  hereafter  called  the  "old 
company,"  was  organized  in  1887,  and  carried 
on  its  business  of  manufacturing  agricultural 
Implmenta,  bobsleds,  and  stoTea  from  that 
time  until  October  11.  1807.  when  It  ceased 
to  do  bnsinesB,  and  thenceforth  its  business 
haa  been  carried  on  br  the  defendant  cor- 
pwatlon.  B.  Branent's  Sons,  hereafter  called 
the  "new  company."  The  <^acera  of  the  old 
cranpany  during  Its  entire  life  were  A.  O.  Be; 
mmt,  president,  O.  W.  Bement,  secretary  and 
treaanrtt',  C  A.  Gower,  vice  president,  and 
0.  E.  Bonent  snperlntmdent  Mr.  A.  O.  Be- 
ment was  the  general  financial  manage,  and 
H.  S.  Bartholomew  was  sales  manager.  The 
gmtlemw  named,  together  with  Mr.  Molltor, 
for  a  part  of  the  time,  comprised  the  direct- 
on  of  the  company  during  the  period  men- 
tioned. The  capital  stock  of  the  old  company 
was  divided  Into  86,000  shares  of  common 
and  16,000  shares  of  pref^red,  of  the  par 
▼alue  of  $10  per  share.  Of  the  common 
stodc,  A.  O.  Bement  held  11,634  shares;  O. 
W.  Bement,  10,532;  Claroice  B.  Bement, 
6,266;  C  A.  Gower,  6,266;  H.  8.  Bartbolo- 
mew,  674;  and  Mr.  Molltor,  1,700.  Of  the 
preferred  stock,  2,900  shares  were  issued,  of 
which  the  complainant  held  650  shares ;  the 
tensing  State  Savings  Bank,  600  shares ;  Mr. 
Thoman,  800  shares;  Chas.  La  Dow,  600 
sliareB.  J.  S.  Johnson,  of  New  York  City,  L. 
S.  Wilcox,  oi  Detroit,  and  a  Mr.  Burky,  of 
Grand  Rapids,  were  the  other  holders  of  pre- 
ferred stock,  but  In  what  pi^rtlons  the  reo- 
ord  does  not  disclose. 

On  the  16th  day  of  Hay,  1806,  the  old  com- 
pany, beliv  unable  to  meet  its  obligations  aa 
they  matured,  executed  two  sets  of  mortgages 
— one  real  estate  and  one  chattel  mortgage, 
covering  the  property  of  the  company,  to 
Its  attorney,  Edward  Calilll,  In  trust,  to  se- 
cure payment  to  the  home  creditors  of  the 
sum  of  1160,000 ;  and  one  real  estote  and  one 
chattel  mortgMBi  ooverli^  the  same  property, 
to  its  president,  A.  O.  Bement,  In  trust  for 
and  securing  the  payment  of  about  $200,000 
to  ttie  outside  creditors.  The  mortgages  to 
Bement  were  expressly  made  subject  to  the 
mortgages  to  cahlli.  The  mortgages  to  Ga< 
hill  wen  acc^ted  by  all  of  the  creditors  se- 


cured thereby,  and  the  mortgages  to  Bement 
were  accepted  by  nlneteen-tweotleth's  of  the 
creditors  secured  thereby.  The  acceptances 
of  the  mortgages  to  Bement  were  evldoiced 
by  agreeunts  with  the  several  creditors  cmi- 
talning,  among  otben.  the  following  covc- 
nants: 

rrhat  •  •  •  wlU  aooept  and  recelTe  to 
fall  payment;  satlsfikctkm  and  discharge  of 
*  •  *  hidebtedneas  against  EL  Bemoit  A 
Btms,  tin  bonds  of  B.  Bnnent  ft  Bona,  Its 
SQcceasms  and  asslcna,  fbr  flftgr  per  oeot 
of  the  faee  valve  of  •  •  *  Ind^ted- 
ness  against  B.  Bement  ft  Sons,  which  bonds 
ahall  be  of  the  same  lasne  as  those  isaued  to  ^ 
the  holders  of  the  flrrt  mwtgage  Indebted-* 
neaa,  and  are  to  bear  interest  at  alz  per  cent 
from  October  1,  1807,  payable  qnarterly. 
whldi  aald  bonda  shall  be  payable^  five  pa 
cent  the  first  year,  five  per  cent  the  aeooDd 
year,  five  pw  cent  the  third  year,  ten  pw 
c&at  the  fourth  year,  and  the  balance,  tlw 
fifth  year.  Said  bonds  diall  be  secured  by 
mortmiea  covering  all  of  tibe  real  and  person- 
al estate  of  tlw  aald  Bi  Bemoit  ft  Sons,  aem 
covoed  by  the  mtnrtgages  to  Bdvrard  GahUl 
and  Arthur  O.  Bemot^  truatees,  and  all  siAh 
stltnted  or  af^-acqnlred  pnqMr^ ;  aald  ex- 
isting mortgages  to  be  cancelled. 

"For  the  remaining  fifty  pa:  eeat  of  Iti 
claim,  to  receive  the  fall  ^d  stodc  of  B.  Be- 
ment ft  'Sons  oe  of  such  corporation  aa  may 
hereafter  be  wfudsed  as  the  snoceasor  of  E. 
Bement  ft  Sons,  If  such  reorganisation  ahall 
he  deemed  advlsiUile.  13te  anunmt  <tf  the 
stoeik  to  be  issued  In  any  audi  oorporatttm. 
Including  ttw  stock  already  lasued  or  owned 
by  any  of  the  preaent  atocftboldera  <tf  E.  Be- 
nmt  ft  SoDB,  shall  not  exceed  the  total  net 
bona  fide  assets  of  B.  Bemuit  ft  Sons,  and  in 
no  case  to  «Keed  the  sum  of  five  hundred 
thousand  dollars. 

"The  said  B.  Bonent  ft  Sons,  fi>r  thon- 
sdves,  Bncceascas  and  assigns,  do  hoe- 
by  covHiant  and  agree  to  and  with  the  aald 
part  *  *  *  of  the  second  iiart.  with  all 
reasonable  dispatch  and  without  fraud  ok 
delay  to  bring  about  an  adjustment  and  fund- 
ing of  thdr  Indebtedness  vptm  the  plan  here- 
inbefore aet  forth,  as  near  as  may  be,  and 
that  th^  will,  on  or  before  the  let  day  of 
October,  1807,  or  within  audi  reasonable  time 
thweaftor  as  due  dlllgmce  upon  their  part 
wll]i>ermit,  execute,  or  cause  to  be  executed, 
bonds  to  an  amount  not  exceeding  one  hnn- 
dred  and  alxty  thousand  dollars  aecnred  by 
mortgages  upon  the  real  and  personal  vrop- 
erty  now  or  hweaft«  to  be  owned  by  B.  Be- 
ment ft  Bona,  their  auccessors  or  asalgna,  cod- 
dltlwed  for  the  payment  of  the  indabtodness 
hwelnbefore  referred  to^  to  the  amount  of  the 
said  one  hundred  and  aWy  thousand  dollars, 
at  the  time  and  to  the  manner  herelnbeftne 
provided,  together  with  interest  thereon  at 
six  per  cent  payable  quarterly  from  said 
first  day  of  October,  1897,  and  will  deliver  to 
aald  part  *  *  *  of  the  secMtd  part  such 
amount  of  aald  bonds  aa  ahall  be  anffldent  to 
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pay  fifty  per  cent  of  the  face  value  of  Its 
claim. 

"And  they  do  further  covenant  and  agree, 
for  themselTefl,  their  succeeaors  or  assigns,  to 
execute  or  cause  to  be  executed  and  delivered 
to  said  part  •  •  •  of  the  second  part 
full  paid  stock  In  the  corporation  of  B.  Be- 
ment  &  Sons  or  of  any  corporation  which 
Bball  be  organized  as  Its  successors.  In  an 
amount  equal  to  fifty  per  cent  of  the  face 
value  of  *  *  *  claim  against  E.  Bement 
A  Sons  not  paid  in  bonds  as  above  provided. 

"In  case  any  considerable  number  of  the 
holders  of  Indebtedness  secured  by  the  trust 
mortgagee  to  Arthur  O.  Bement  shall  refuse 
to  accept  the  settlement  herein  proposed,  or 
to  participate  on  that  basis  In  the  security  to 
be  given  upon  the  readjustment  of  said  In- 
debtedness, and  If  It  shall  In  consequence  be- 
come necessary,  for  the  holders  of  the  Indebt- 
edness secured  by  the  mortgages  to  Edward 
CahlU,  trustee,  to  foreclose  or  otherwise  en- 
force Bucb  mortgages,  th^  It  Is  agreed  that 
upon  a  sale  of  such  property  or  any  of  it 
under  such  foreclosure  proceedings,  the  same 
shall.  In  the  absence  of  other  higher  bidders, 
I>e  bid  In  by  a  committee  to  be  appointed  by 
the  drcutt  Judge  of  Ingham  county,  if  be 
vrlll  consent  to  act,  and  If  not  then  to  be  ap- 
pointed or  elected  by  a  majority  In  interest 
of  the  creditors  secured  by  said  mor^ages  to 
^wud  GahlU,  trustee,  and  such  creditors 
secured  by  the  mortgages  to  Arthur  O.  Be- 
ment, trustee,  as  shall  have  accepted  of  the 
settlement  herein  proposed,  in  the  Interest 
of  ail  such  creditors,  to  be  by  said  committee 
convened  to  E.  Bement  &  Sons,  their  succes- 
sors, or  assigns,  within  three  months  from 
vuch  sale,  upon  the  execution  and  delivery 
to  such  committee  of  trust  mortgages  cover- 
ing all  of  said  property  and  conditioned  for 
the  payment  of  all  such  Indebtedness  now  se- 
cured by  the  mortgages  to  Edward  Cahill. 
trustee,  and  that  secured  by  the  mortgages 
to  Arthur  O.  Bement  for  which  settlement 
shall  have  been  made  as  herein  provided,  at 
the  time  and  in  the  manner  borein  specified, 
after  the  execution  thereof,  provided  said 
mortgages  shall  not  exceed  the  sum  of  one 
hundred  and  sixty  thousand  dollars. 
-  "After  the  stock  herein  provided  for  shall 
have  been  issued  to  the  creditors  of  E.  Bement 
A  Sons,  the  balance  of  the  authorized  full 
paid  stock  of  such  corporation,  whether  E. 
Bement  &  Sons,  or  of  its  successors  to  be 
hereafter  organized,  shall  be  divided  among 
the  present  stockhold^  of  E.  Bement  k 
Sons,  pro  rati  accwdiiv  to  tiietr  present  taold- 
Ings." 

It  having  become  certain  that  several  of 
tbe  creditors  would  not  accept  the  mortgages, 
and  one  of  them  threatening  a  levy  and 
sale  subject  to  tbe  mortgages,  Mr.  A.  O.  Be- 
ment with  the  approval  of  the  other  direct- 
ors, on  October  4, 1S07,  took  possession  of  the 
personal  property  under  his  chattel  mortgage, 
and  posted  notices  of  sale  for  the  11th  of  Oc- 
totMT  sDsnliis,  On  tbs  9tta  of  October,  the  new 


company  of  ^  Bemenfs  Sons  was  organized 
for  tbe  purpose  of  bidding  In  tbe  property  at 
the  sale.  The  stockholders  of  the  new  com- 
pany  were  as  follows:  A.  O.  Bement  Cor- 
nelius A.  Gower,  Clarence  A.  Bement,  O.  Wil- 
lis Bement,  H.  8.  Bartholomew,  Edwin  J.  Be- 
ment son  of  A.  O.,  Howard  Bement  son  of 
6.  W.,  Gbas.  A.  Gower,  son  of  Cornelius  A., 
and  Carrie  Bement  wife  of  Clarence  A.  Be- 
ment On  the  same  day,  the  following  of- 
ficers were  elected:  A.  O.  Bement  president; 
Cornelius  A.  Gower,  vice  president;  G.  W.  Be- 
ment secretary  and  treasurer ;  C.  E.  Bement 
superintendent  All  of  the  stockholders  wers 
elected  directors,  exc^t  Carrie  W.  Bement 
The  capital  stock  of  tbe  corporation  was  fixed 
by  the  articles  at  $20,000.  with  a  recital  that 
10  per  cent  had  been  paid  in  cash.  In  fact 
no  part  of  the  capital  stock  had  been  paid  in. 
In  cash  or  otherwise.  On  the  day  fixed  for 
the  sale,  the  property  was  bid  in  by  Clarence 
A.  Bement  for  the  new  company  for  $100,  as 
was  contemplated  when  It  was  organized. 
On  tbe  same  day  the  old  and  the  new  com- 
panies entered  into  tlie  following  agreement : 

"This  agreement  made  and  entered  Into 
this  11th  day  of  October,  1897,  between  B. 
Bement  &  Sons,  a  corporation  of  Lanslug. 
Michigan,  party  of  the  first  part,  and  E.  Be- 
ment's  Sons,  also  a  corporation  of  Lansing, 
Michigan,  parly  of  the  second  part — 

"WItnesseth :  The  partj?  of  the  first  part 
for  and  in  consideration  of  tbe  sum  of  five 
dollars,  to  It  In  hand  paid,  the  receipt  where- 
of Is  hereby  confessed  and  acknowledged,  and 
of  the  covenants  and  agreements  hereinafter 
contained,  does  hereby  agree  to  sell  and  con- 
vey and  by  these  presents  does  sell  and  con- 
vey, to  the  party  of  the  second  part  sll  of  Its 
real  and  personal  property  wherever  situate, 
and  more  particularly  described  In  the  in- 
ventory of  said  property,  made  by  B.  Bement 
&  Sons,  in  July,  1897,  and  to  which  for  great- 
er certainty  the  parties  hereto  refer:  sub- 
ject however,  to  the  mortgages  uiwn  said 
property  given  on  May  16,  1896,  to  Edward 
Cahill,  trustee,  and  to  Arthur  O.  Bement 
trustee.  In  the  order  named,  and  subject,  also, 
to  three  real  estate  viortgages  on  said  prop- 
erty given  as  part  of  the  purchase  price. 

"The  said  party  of  the  first  part  further 
agrees  within  thirty  days  from  this  date  to 
execute,  acknowledge  and  deliver  such  proper 
and  legal  conveyances  of  the  property  herein 
described  as  will  convey  to  the  party  of  the 
second  part  a  good  and  sufficient  title  to  said 
property,  real  and  personal,  free  and  clear 
of  all  Hens,  mortgages  or  other  incumbrances 
except  as  hereinbefore  stated. 

"And  the  party  of  the  second  part  In  con- 
sideration of  the  foregoing  agreement  hereby 
agrees  to  purchase,  and  by  these  presents 
does  purchase,  from  the  party  of  the  first 
part,  the  property  described  and  in  addition 
to  the  sum  of  five  dollars  by  them  in  band 
paid  to  the  said  party  of  the  first  part,  the 
said  party  of  the  second  part  f  urtha  agrees, 
as  follows: 
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"Tbat  It  win  In  good  faltb  and  without 
delay  cany  ont  and  perform  all  the  contracts 
made  by  the  aald  party  of  the  first  part  with 
Its  CTedltors  who  are  secnred  under  the  said 
mortsagea  given  to  Edward  CahlU,  tmstee* 
and  Arthur  O.  Bement,  trustee,  which  con- 
tracts provide  for  the  issuing  of  bonds  ae- 
<:ured  by  trast  mortgage  upon  all  the  prop- 
erty of  iald  B.  Bement  &  Sons,  payable:  Five 
per  cent  in  one  year,  five  per  cent  ia  two 
yeara,  five  per  cent  In  three  years,  ten  per 
cent  In  four  yeara,  and  the  balance  In  flw 
years,  with  interest  at  alx  per  cent,  payable 
quarterly;  tbat  certain  of  said  creditors  are 
to  receive  aald  bonds  for  the  entire  amount 
of  th^r  indebtedness,  and  erataln  other  of 
said  creditors  are  to  receive  bonds  for  fifty 
p«  cent  of  their  IndebtednaBs,  and  stock 
In  the  corporation  of  SL  Bemoit  ft  Sons,  or 
any  reorganisation  of  said  corporation,  for 
the  remaining  fifty  per  cent  of  th^  eald  In- 
debtedness, and  which  agreements  also  pro- 
vide u  to  cotaln  of  said  credltm  they  ahaU 
rec^ve  stixlk.  in  nid  corpwatlon  for  the  full 
amount  <tf  thdr  Indebtedness,  and  the  said 
party  of  the  second  part  agrees  to  carry  out 
all  such  agreementa  in  good  faith  to  the  full 
intent  and  purpose  for  which  tbe  same  were 
made  by  the  aald  B.  Bement  ft  Sons,  and  they 
further  hereby  agree  to  aaanme  and  pay 
tbe  reasonable  and  lawful  fees  of  the  trus- 
tees named  in  said  mortgages  of  May  16, 
1SD6,  and  all  reasonable  and  lawful  counsel 
and  attorney  fees  for  which  B.  Bement  ft 
Sons  are  now  liable,  to  aaanme  and  perform 
all  contracts  entwed  into  by  B.  Bement  & 
Sons,  and  pay  all  Indebtedness  Incurred 
since  May  16,  1896,  in  the  same  manner  and 
to  the  same  exbeat  tbat  the  said  B.  Bement 
i  Sons  would  be  liable  to  perform  and  pay 
If  this  agreement  had  not  been  made. 

Tbat  It  will  cause  the  capital  stock  of  the 
corporation  of  B.  Bemaif  s  Sons  to  be  in- 
creased to  tbe  sum  of  five  hundred  thousand 
dollars  ($500,000)  and  will  Issue  to  each  of 
the  present  stockholdtts  of  B.  Bement  ft 
Sons  stock  in  the  corporation  of  E.  Bement's 
Sons  to  an  amount  equal  to  their  present 
holdings  In  the  corporation  of  B.  Bement  ft 
Sons,  or  such  pro  rata  share  thereof  as  shall 
remain  after  the  stock  due  to  creditors  of 
B.  Bement  ft  Sons  sball  have  been  duly  Issued 
as  hereinbefore  provided. 

"In  witness  whereof,  tbe  parties,  by  their 
several  boards  of  directors,  have  caased  these 
presents  to  be  executed  by  their  several  pres- 
idents and  secretaries  the  day  and  year  first 
above  mentioned. 

"E.  Bement  ft  Sons, 
"By  A.  -0.  Bement  President 
"And  Q.  W.  Bement  Secretary. 

"E.  Bement  ft  Sons, 
"By  A.  O.  Bement,  President, 
**And  O.  W.  Bement  Secretary.** 

A.  O.  Bement  took  possession  of  the  per- 
eonal  property  uncl«r  bis  chattel  mortgage, 
and  after  the  sale  turned  It  over  to  the  new 
company,  and  from  ttuit  time  on  the  business 


went  on  In  the  name  of  the  new  company. 
There  was  no  change  In  the  working  organ- 
isation at  alL  The  same  officers,  snp^ln- 
tendent  managers,  and  empl(^te  went  right 
on  that  had  been  th^e,  in  substance,  before. 
It  was  Intended  that  the  agreemttit  of  Oc- 
tober 11th  should  be  a  transfer  of  the  whole 
property  to  the  new  company  under  certain 
conditions.  On  the  16th  of  October,  for  a 
nominal  consideration  of  five  dollars,  the  old 
company  executed  to  the  new  company  a 
qultelalm  deed  of  all  of  its  real  estate,  hav- 
ing discovered,  as  claimed  by  the  mntnal 
preaidoit,  ^at  the  olA  company  could  not 
carry  ont  the  condition  of  the  agreement  to 
convey  an  unineumtitted  tltle^  exeept  aa  to 
the  mortgages,  within  80  days.  This  dlscor- 
ery  was  made  throui^  consultation  vltfa  the 
attorneys  for  the  levying  creditors  Immedi- 
ate aft»  the  execution  of  the  agreement 
of  October  Uth.  Mr.  A.  O.  Bement  testified: 
"It  was  my  intmtion  to  see  to  it  that  every 
creditor  should  get  his  pay  in  fall,  and  that 
all  the  stodduldwa  of  B,  Bement  &  Sons 
should  have  common  stock  for  tJielr  holdings. 
Q.  Did  you  opect  to  do  that  aa  a  legal  duty, 
or  simply  as  a  gratuity?  A.  I  intcaided  to 
do  that  so  there  could  not  be  any  man  say 
that  we  hadn't  treated  evny  man  fairly,  not 
as  a  legal  proposition.  I  conaldered  it  a 
moral  duty.  Q.  Was  that  the  view  taken 
by  the  board  of  dhrectors  of  B.  Bemenfs 
Sons?  A.  I  don't  know  as  I  really  sotmded 
them  on  that  subject,  but  they  seemed  will- 
ing to  carry  out  that  agreement  Q.  Pid  yon 
consider  It  your  legal  duty  to  carry  oat  the 
agreement  of  October  lltb  so  far  as  the 
creditors wereconcerned?  A.  Wedld,yea,  sir. 
Legal  duty?  No,  I  didn't  consider  that  that 
agreement  as  an  agreement  was  legally 
binding  upon  the  new  company;  but  I  did 
consider,  and  insisted  upon  it  that  the  agree- 
ment sbonld  be  carried  out  whether  it  was 
legal  or  not  Q.  At  tbe  time  you  made  it,  on 
October  11th,  yon  had  Intended  It  toat  a  valid 
binding  contract?  A.  Yes,  sir;  If  the  other 
portion  of  the  agreement  had  been  carried 
out  ^o  would  have  considered  It  a  binding 
and  legal  obligation.  Q.  And  because  they 
oould  not  get  rid  of  the  seven  or  nine  thou- 
sand dollars  of  levying  creditors  yon  consid- 
ered yourself  excused  from  carrying  It  out? 
A.  We  considered  ourselves  legally  excused: 
yes,  sir.  Q.  And  you  still  kept  the  property 
that  you  got  by  the  agreement?  A.  Well, 
we  didn't  get  all  we  contracted  for,  nor  we 
didn't  get  the  property  as  we  had  contracted. 
We  kept  what  we  got"  At  the  time  of  tfaefse 
transactions  the  complainant  was  In  Europe, 
and  did  not  return  to  the  United  States  until 
April,  ISOa 

On  the  11th  of  Februarf,  1898,  A.  O. 
Bement  without  consulting  ur  notifying  tbe 
creditors,  began  the  foreclosure  of  his  real 
estate  mortgage,  which  resulted  In  a  decree 
for  sale  of  the  property  December  30,  1890- 
On  July  S,  1900,  sale  was  had.  and  the  prop- 
er^ was  bid  In  for  the  new  cou^ny  by  a 
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bid  of  1101,000.  No  money  was  paid  or  ex- 
pected to  be  paid  on  this  bid;  fbe  plan  being 
to  inne  bonds  and  stock,  accordlns  to  tbe 
agreement  of  the  old  company  with  the 
creditors.  Tbe  complalnantTs  solicitors,  bow- 
erer,  receipted  for  tbe  1101,000  bid,  and,  tm 
Jnlx  21,  1900,  a  commisBtoner*B  deed  was  ez- 
ecated  to  tbe  new  company.  On  the  28tb 
day  of  Febmary,  189^  tbe  dlrectom  of  the 
new  company  filed  the  following  notice  wltb 
Ihe  Secretary  of  State: 

"To  the  Secretery  of  State  of  tbe  State  of 
HIcblgan:  Please  take  notice  that  tbe  cxa- 
pomtlon  known  as  B.  Bement  &  Sons,  of 
Lansing,  Mlcblgan,  baa  Bold  at  private  sale 
Its  propvty  and  franchises,  except  so  far  as 
tbe  same  may  be  neconary  for  the  closing 
up  of  Its  budness,  to  B.  Bemenf  s  Sons. 
This  notice  is  given  by  order  of  tbe  board  of 
directors  of  said  B.  Bement  &  Sons  tUs 
28th  day  of  February,  189a  - 

"O.  A.  Gower. 
"G.  W.  Bement, 
"H.  S.  Bartholomew, 
"Howard  B.  Bement. 
"Clarence  B.  Bement 
"Recelred  for  record  February  28th,  1898." 
On  the  26th  of  February,  1901,  the  capital 
stock  of  the  new  company  was  Increased  to 
$500,000,   of  which  $50,000  was  preferred 
stock.    On  the  7tli  day  of  August,  1901,  the 
directors  again  Increased  the  capital  stock 
to  $1,250,000,  of  which  $600,000  was  prefer- 
red stock.    Since  tbe  filing  of  the  bill  In  this 
suit,  tbe  preferred  stock  has  been  increased  to 
$750,000.   Up  to  the  time  of  filing  the  bill, 
the  sales  of  preferred  stock  amounted  to 
$283,100.   At  the  time  of  the  heariug,  the 
sales  amounted  to  $600,000.   With  the  pro- 
ceeds of  this  preferred  stodic,  the  mortgages 
were  paid  and  discharged.   After  the  fore- 
closure of  the  Beraent  mortage,  the  new 
company  settled  with  all  of  the  holders  of 
preferred  stock  In  tbe  old  company,  except 
complainant   To  some  they  Issued  common 
stock  In  the  new  company,  and  to  others 
preferred  stock. 

On  December  8,  1889.  complainant  wrote 
to  tbe  new  company,  as  follows:  "Dear 
^rs:  Will  yon  kindly  advise  me  If  yon  are 
ready  to  resume  payment  of  Interest  on  the 
preferred  stock  policy  held  by  me,  or  at  what 
time  it  is  expected  you  will  be."  To  tbis 
letter  A.  O.  Bement  replied,  on  stationery 
having  the  business  beading  of  "B.  Bement 
&  Sons,"  as  follows:  "Ijanslng.  Mich.  Dec 
2l8t,  1889.  B.  W.  Sparrow,  City — Dear  Sir: 
At  tbe  present  time.  It  Is  impossible  to  tell  at 
what  time  tbe  dividends  will  be  resumed  up- 
on yoor  stock.  Tours  truly,  A.  O.  Bement" 
As  to  tbis  correqrondence,  Hr.  Bement  tea- 
tifled  as  ftollows:  "Q.  At  that  time,  did  yon 
racogni'e  any  legal  value  to  that  stock?  A. 
I  d<Hi*t  think  we  did.  Q.  Why  did  yon  reply 
to  him  In  that  way?  A.  I  didnt  think  It 
was  necessary  to  get  Into  any  controven^  at 
that  time.  Q.  Why  avoid  It  at  that  time  In 


particular?  A.  Well,  I  had  about  all  the 
controvwsles  on  hand  I  cored  for.  Q.  Well, 
then  yon  expected  then  would  be  a  contro- 
versy when  yon  told  htm  squarely  that  bis 
atodk  drew  no  more  dividends?  A.  I  im- 
agined from  the  tone  of  his  communlca- 
tlon  he  was  flgoring  on  dlvlAmds  on  his  pre- 
ferred stock  whldi  I  had  no  Idea  he  would 
ever  receive.  Q.  Tfaoi  why  didn't  you  say  so 
to  him?  A.  Because^  as  I  said  before  I 
didn't  think  It  was  necessary." 

On  tbe  2d  (HT  August,  1901.  the  following 
notice  was  mailed  to  complainant:  "Lan- 
sing. Mich,,  Aug:  2,  1001.  B.  W.  Sparrow, 
City— Dear  Sir:  In  accordance  with  article 
13  of  tbe  by-laws,  you  are  hereby  notified 
that  there  will  be  a  meeting  ef  the  stDCkboid- 
era  of  B.  Bemenf  s  Sons.  In  the  office  of 
the  company,  at  4  p.  m.,  on  Wednesday. 
Angnst  7thi  to  teke  Into  consldwatlon  the 
proposition  to  Inoease  tbe  capital  stock. 
Tbe  notice  of  the  meeting  oi  Monday,  August 
4tb,  was  in  error  and  titls  Is  to  take  Its  place. 
Tours  truly,  {Signed]  B.  Bemenfs  Baaa,  by 
A.  O.  Bement,  President" 

Eventually  the  new  company  refused  to 
racognlze  any  legal  interest  of  complainant 
n  the  stock  or  property  of  the  company,  and 
be  filed  bis  bill  of  complaint  against  it  and 
the  old  company  in  tbe  circuit  court  for  Ing- 
ham county.  In  chancery,  praying  "that  B, 
Bonent  A  Sons  and  B.  B«neufs  Sons  be 
made  defendants  to  this  bill,  and  required  to 
answer  the  same;  that  the  property  and  as- 
sets  so  transferred  to  B.  Bemeit^s  Sons  be 
decreed  a  trust  fund  for  the  payment  to  your 
orator  ttf  tbe  par  value  of  bis  preferred  stodc 
as  of  tbe  time  B.  Bemoit  &  Sons  ceased  to  da 
business,  and  of  all  dividends  then  accrued 
and  tmpald,  with  interest;  that  the  defend- 
ants be  decreed  to  make  such  payments  to 
your  orator.  Or,  If  such  rdlef  shall  not  be 
granted,  that  said  defoidant  B.  Bemenfs 
S(HU  be  decreed  to  Issue  to  your  orator  pre- 
temA  stock  In  such  corporation — B.  Bemenfs 
Sons— of  the  same  amounts,  kind,  and  (Aar- 
acter  as  that  now  held  by  bim.  your  orator 
hereby  offering  to  surrender  bis  stock  in  B. 
Bement  &  Sons ;  that  defendants  pay  to  your 
orator  dividends  upon  such  stock,  or  upon 
the  sto<&  he  now  holds,  ftom  the  date  of  tbe 
last  dividend  so  received  by  him  as  afbre- 
said."  Upon  liearlng  In  open  court,  decree  was 
entered  In  favw  of  complainant  "that  the 
said  B.  Bement's  Sons  pay  to  complainant, 
within  60  days  trom  the  date  ot  this  decree 
tbe  said  sum  of  $9,620,  t<^tber  with  further 
interest  upon  tbe  said  prlndpal  of  |6,S0O 
at  the  rate  of  6  per  ceut  per  annum  from  tbe 
said  15th  day  of  March.  1904.  to  the  date  of 
such  payment;  provided,  however,  that  in 
lien  of  snch  payment,  and  In  full  satisfactioD 
thereof,  tbe  said  E.  Bemenf  a  Sons  may,  at  Its 
optiim,  pay  to  the  said  complainant,  wltbin 
said  60  days  from  the  date  of  this  decree,  the 
smn  of  $3,120,  Oie  same  being  accrued  divi- 
dends and  interest  as  ofuesaid,  up  to  March 
15,  1904,  with  Interest  thereon  fnun  said 
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Alardi  IB,  1904,  to  date  of  payment  at  rate 
of  elx  per  cent,  and  leaoe  and  dellvra  to 
complainant,  within  said  60  daffl,  680  sharei 
of  tbe  prefoxed  stock  of  said  B.  Bemen^a 
Sons,  of  the  par  value  of  f6,500,  to  be  isaned 
In  accordance  with  tbe  statute  and  tbe  «c- 
istlng  by-laws  of  said  B.  Bemcnt's  Soiu,  bear- 
ing cumulatlTe  dividends  from  the  IBtb  day 
of  Bfardi,  1904^  at  tbe  rate  of  6  per  cent  pay- 
able qoarterly,  and  subject  to  redemption  at 
par,  on  or  before  May  81,  1914.*'  From  ttiis 
decree  defendant  B.  Bemenfs  Sons  aimwal  to 
tills  court. 

Counsel  for  complainant  contend  that  tlie 
nle  of  Ita  property  by  tlie  old  company  to  tlw 
new  was  tcAA  as  to  falm  becanse  "tlie  Interest 
of  the  two  oranpanies  was  adverse ;  one  bdng 
vendor,  the  other  pnTcbasef.  By  this  agree- 
ment  the  same  individuals  represented  both 
parties,  and  In  one  capacity  contracted  with 
themselves  in  another  caxudty.  As  direcbffs 
of  the  new  company,  tliey  were  the  benefl* 
claries,  and  no  one  reiiresenting  tlie  old  com- 
pany was  left  to  protect  ito  intwests.  The 
agreement  was  void  for  want  of  parties.  As 
said  in  Miner  v.  Ice  Co.,  93  Mich.  97.  109, 
110,  S3  N.  W.  218.  222  (17  L.  R.  A.  412) :  *Ail 
the  authorities  agree  that  It  la  essential  that 
a  majority  of  the  Quorum  of  a  board  of  di- 
rectors shall  be  disinterested  in  respect  to  the 
matters  voted  upon.' "  Counsel  for  defend- 
ant ctticede  "that  the  new  company,  organ- 
ised as  this  company  was,  could  not  ordi- 
narily buy  tbe  assets  of  tbe  old  company  at 
private  sale  without  maUng  itself  liable  to 
account  to  the  creditors  and  minority  stodc- 
taoMers  of  tbe  old  company  for  the  fair  value 
of  tbe  assete  at  the  time  of  tlie  sale.  ^Rils 
is  the  doctrine  of  the  Supreme  Court  of  this 
stete  In  Smith  v.  Smith,  Sturgeon  ft  Co:,  126 
Mich.  234,  84  N.  W.  144,  and  by  United  States 
Circuit  Court  In  Brvin  v.  Oregon  By.  ft  Nav. 
Co.  (C.  O.)  27  Fed.  62B.  But  in  our  view 
those  cases  have  no  applIcatiMi  to  this  case, 
because  we  depend,  not  upon  a  private  sale, 
but  upon  the  tnet  that  tibe  new  onnpany  was 
the  purchaser  at  Judicial  sales  of  this  prop- 
erty, which  were  lawfully  made,  and  that  the 
new  company  had  the  same  right  to  purchase 
as  any  one  else."  It  is  conceded  that  the 
mortj^ige  foreclosure  by  the  trustee  Bemeot 
was  regular,  so  far  as  the  formal  require- 
ments of  the  law  are  concerned,  and  that  ao 
far  as  the  records  are  concerned,  the  new 
company  acquired  a  valid  title  undw  the 
commissioner's  deed.  But  the  title  will  not 
protect  defendant  if  It  was  firaudulently  ac- 
quired as  to  complainant  Sweet  v.  Converse, 
88  Mich.  1,  49  N.  W.  899.  "It  does  not  alter 
the  fraudulent  character  of  the  arrangement 
that  tbe  end  was  accomplished  through  the 
agency  of  valid  mortgages  regularly  en- 
forced." Goddard  v.  Importing  Co..  9  Colo. 
App.  806,  48  Pac.  279 ;  Fisbel  v.  Ooddard,  30 
Goto.  147,  69  Pac.  607.  As  said  In  Ervln  v. 
Oregon  Ry.  ft  Nav.  Co.  (O.  C.)  27  Fed.  625 : 
"Although  tbe  minority  of  stockholders  can> 
not  complain  mwely  because  the  majority 


have  dlMoIved  tiie  corpwrntlon  and  sold  Ite 
property,  they  may  Justly  complain  because 
the  majwlty,  while  occupying  a  fldodary  re- 
lation towards  the  minority,  have  oerdned 
their  powers  in  a  way  to  buy  tbe  ptopertj 
tor  tfaanselves  and  exclude  the  minority 
from  a  fair  parti<dpa.ti<m  in  tbe  Cruite  of  tbe 
salfc"  In  Smith  v.  Smith.  Sturgeon  &  Go.. 
125  Midi.  234,  84  N.  W.  144,  tt  was  said,  con- 
ceding that  it  was  within  the  power  of  the 
board  of  directors  of  the  corporation  to  sell 
all  of  its  assets  in  payment  of  its  debte:  "If 
that  be  conceded,  the  fact  remains  that  tbe 
directora  have  no  right  to  profit  out  of  sndi 
sale.  The  testimoiqr  shows  that  while  all  the 
other  stockholders  lost  their  investmrats, 
Stui^ieon  ft  DwT  saved  theirs ;  fbr  th^  ob- 
tained without  oost  the  same  number  at  aharea 
in  the  new  corporation  admittedly  worth  par 
that  they  had  In  the  old,"  etc;  In  Miner  v. 
Ice  Co.,  98  Mich.  97.  116,  53  N.  W.  218, 
224,  17  L.  R.  A.  412,  it  was  said:  'The 
law  requires  of  ttie  majority  the  utmost  good 
faith  In  the  control  and  management  of  the 
corporation  as  to  the  minority.  It  is  of  the 
essence  of  this  trust  that  it  shall  be  ao 
managed  as  to  produce  for  each  stockholder 
tbe  best  possible  return  for  his  inveetmrat** 
See.  also,  Wilson  v.  ^llan  Co.,  64  Aj^.  Div. 
S37,  72  N.T.  Supp.  160,  1  Morawete  on  Priv. 

.Corp.  (2d  Bd.)  II  616,  627.  628,  617;  Goodln 
V.  Canal  Co.,  18  Ohio  St  169,  96  Am.  Dec  95. 

The  drcumstancea  of  this  case  are  some- 
what unusual.  Tbe  new  company  was  form- 
ed, confessedly,  because  the  old  ctHnpany  was 
unable  to  raise  a  few  thousand  dollara  to  aet- 
tie  with  a  few  of  tiie  creditors,  for  the  pur- 
pose of  having  the  mortgages  against  Itaelf 
foreclosed,  bidding  in  tiie  property  at  the  fore- 
dosnre  sale,  and  thereby  cutting  off  tbe  recal- 
citrant creditors  and  the  boldws  of  Ite  pre- 
ferred stwk,  and  "in  making  this  purchase  of 
tbe  business  and  assuming  the  responsibilities 
and  obligations  of  the  old  business,  there 
was  a  profit  to  the  promoten  of  that  budness, 

I  If  they  succeeded  In  carrying  tbe  entnprlae 
through  successfully."  The  "promota-s" 
were  tbe  directors  of  the  old  company.  Tbe 
fact  tbat  the  wife  of  one  and  the  sons  of 
otben  wen  presented  with  stock  In  the 
new  company  did  not  change  the  situation. 
The  old  ofilcera  and  directora  managed  the 
new  company  precisely  as  th^  bad  tbe  tri& 
The  old  company  had  no  money  with  which 
to  pay  a  small  fraction  of  Ito  Indebtedness, 
but  was  compelled  to  call  upon  Its  ^ployfis 
to  help  It  out  by  buying  In  certain  of  the 
claims  at  75  cento  on  the  dollar.  The  new 
company  had  nothing  except  what  It  got  from 
the  old  company.  It  Is  apparent  from  tbe 
record  that  the  new  company  never  contem- 
plated bidding  against  others  In  competitltm 
for  tbe  property,  bnt  that  It  Intmded  to  so 
control  the  situation  between  the  old  and  the 
new  companies  as  to  get  the  property  with- 
out the  payment  of  a  dollar  fat  it,  and,  In 
the  process  of  acquiring  It  to  shut  out  tbe 
creditors,  who  refused  to  accept  the  mort- 
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(rages,  and  tb«  preferred  stockholders  of  the 
old  company.  It  was  cabled  to  do  this  by 
the  president  and  the  financial  manager  of 
both  companies  being  the  person  who  held  the 
trast  mortgages,  and  the  other  officers  and 
a  majority  of  the  board  of  directors  being 
the  self-same  persons.  The  creditors  were 
never  consnlted  as  to  any  of  the  proceedings 
to  foreclose  either  the  chattel  or  tbe  real 
estate  mortgages,  but  only  the  trustee's  fel- 
low directors.  It  was  cont^plated  by  the 
original  agreement  with  the  creditors  that  a 
reorganization  might  be  advisable,  and  that  It 
might  be  necessary  to  foreclose  the  Gahlll 
mortgages  and  bid  in  tbe  property  for  the 
benefit  of  "B.  Bement  &  Sons,  their  successors  ' 
or  assigns,"  and.  after  the  Issuance  of  the 
stock  provided  for  In  the  agreement,  tbe  bal- 
ance, whether  of  "E.  Bement  &  Sons  or  of 
Its  successors,  to  be  hereafter  organized,  shall 
be  divided  among  the  present  stockholders  of 
E.  Bement  &  Sons  pro  rata,  according  to 
their  present  holdings." 

Tbe  interests  of  the  preferred  stockholders 
were,  apparently,  intended  to  be  protected. 
Afterwards  the  directors  seem  to  have  con- 
cluded that  it  was  to  the  interest  of  the  "nro- 
motera"  of  the  new  company  to  shut  them  oat 
There  was  no  one  to  oppose  this  interest  on 
behalf  of  the  preferred  stockholders,  since 
the  directors  and  officers  of  the  old  com- 
pany, whose  duty  It  was  to  protect  the 
Interests  of  the  preferred  stockholders,  were 
the  very  persons  who  would  profit  by  exclud- 
ing UielT  Interrata.  Having  given  complain- 
ant to  understand  that  his  preferred  stock 
was  recognized  by  the  company  as  f^tlU  eilst- 
Ing,  and  having  notified  hUu  Uiat  he  was 
still  a  stockholder  and  entitled  to  partici- 
pate In  the  meetings  of  the  company,  it  must 
be  held  that,  to  all  practical  intents  and  pur- 
poses, in  the  view  of  a  coart  of  equity,  the 
two  companies  were  Identiral  so  Car  as  the 
rlshti  of  complainant  are  concerned,  and 
that  tlie  attempt  to  deprive  him  of  his  stock, 
Bftet  creating  such  belief,  was  a  1^1  fraud 
upon  tdm.  Contracts,  under  sncb  drcumstan- 
c«,  are  a  solemn  farce,  and  can  only  be  sus* 
talned  by  judicial  Jugglery,  The  undisputed 
testimony  shows  that  the  directors  of  the  new 
ccHnpany,  a  majority  of  whom  were  the  direct- 
ors of  the  old  company,  intended  to  cut  off 
complalnanlfi  rights,  and  the  president  of  the 
new  company,  as  well  as  of  the  old.  snbetan- 
tially  admits  that  as  such  president  he  In- 
tentionally Induced  complainant  to  believe 
that  the  new  company  recognized  his  prefer- 
red stock  as  on  exlstlog  Interest  in  that  com- 
pany, in  order  to  prevoit  him  firom  talcing 
any  steps  to  enforce  his  rights  in  tbe  courts 
until,  as  holder  of  the  Imst  mortgMe,  the 
president  could  sell  tbe  propwty  to  himself 
and  the  oQia  directors  of  tbe  old  company. 

We  do  not  r^ard  the  case  of  Armour  t. 
B.  Bonait's  Sons,  128  Fed.  S6,  62  C  C  A. 
1^  as  In  conflict  with  this  opinion.  That 
was  an  action  at  law.  and  the  court  held 
that  undsr  the  pleadings  and  proofii  tbe  com- 


panies must  be  considered  to  be  distinct,  say- 
ing, however,  that  "sometimes  peculiar  cir- 
cumstances arise  In  the  succession  of  corpo- 
rate organizations  In  which  the  powers  of  a 
court  of  equity  may  be  properly  Invoked  to 
work  out  tbe  rlghte  of  parties.  In  such 
cases,  if  Justice  requires  It,  tbe  court  will  look 
beyond  matters  of  form,  and  treat  the  corpo- 
ration as  an  association  of  Individuals,  and. 
on  bringing  the  parties  before  It.  may  ad- 
minister equitable  rights,  as  the  nature  of 
the  case  may  requlra  But  a  court  of  law 
which  recognizes  a  corporation  only  as  a  dis- 
tinct entity  and  must  proceed  upon  strictly 
legal  methods,  has  not  the  means,  and  Is  not, 
therefore,  the  proper  forum  In  which  to  in- 
vestigate and  adjudge  such  matters."  The 
court  expressly  declined  to  consider  the  ques- 
tion whether  there  was  any  fraud  In  tbe  ac- 
quisition of  the  property  of  the  old  company, 
for  the  reason  assigned  that  "the  question 
whether  there  was  any  fraud  in  the  transfer 
from  tbe  one  corporation  to  tbe  other  which 
affected  the  validity  of  such  transfer,  has  no 
relevancy  to  tbe  question  whether  the  new 
corporation  Is  liable  to  pay  the  debte  of  the 
old,  however  Important  it  might  be  In  a  suit 
prosecuted  for  the  purpose  of  subjecting  tbe 
assete  transferred  to  the  paym«it  of  the  debts 
of  creditors."  The  new  company,  through 
Its  president,  having  practically  represented 
to  complainant  that  It  wonld  recognize  his 
stock,  and  having  given  him  notice  of  Its 
meetings,  which  were  only  consistent  with  the 
view  that  they  did  recognize  such  stock,  It 
would  be  Inequitable  to  permit  the  company 
to  escape  liability  on  tbe  plea  that  it  intend- 
ed to  defraud  him  through  tbe  forms  of  law. 
A  court  of  law  may  not  be  able  to  deal  with 
such  a  dtuaUon  from  the  necessity  of  ad- 
hering to  tbe  rigid  rules  and  fornu  which 
goT^  Its  proceedli^  but  a  court  of  equity 
will  disregard  forms  and  deal  wltb  substances. 

We  think,  therefore,  that  the  court  below 
was  right  In  holding  that,  on  the  merits,  tbe 
complainant  was  entitled  to  a  decree,  and  we 
do  not  think  It  was  necessaiy  to  make  the 
stodcbolders  In  tbe  new  oomiiany  parties  to 
tbe  suit'  No  relief  Is  sought  against,  the 
stof^olders  personally,  and  In  such  cases  It 
is  not  usually  necessary  to  join  tbwa  as  par- 
ties. 4  Tliompson  on  Corporations,  |  4583. 
Furthermore,  If  this  objection  were  a  good 
one,  It  should  have  been  raised,  at  least,  up- 
on tbe  hearing  below,  where.  If  held  good, 
an  amendment  would  have  been  granted. 
Holcomb  V.  Mosher,  60  Mich.  252,  16  N.  W. 
129.  But.  so  far  as  the  record  discloses, 
this  objection  Is  raised  for  the  first  time  In 
the  brief  of  appellant  in  this  court  Since 
the  decree  below,  the  new  company  has  been 
dissolved,  and  Its  property  is  now  in  the 
hands  of  a  receiver.  Under  such  circumstan- 
ces, we  do  not  tbtDk  tbla  contention  ought  to 
prevail,  even  if  well  fbmided,  if  made  op- 
portunely. 

The  assets  of  the  old  company  which  were 
acquired  by  the  new  oomiwny  were^  Cor  use 
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In  Its  business,  of  considerably  greater  ^aloe 
tban  the  amount  of  its  liabilities ;  bnt  It  Is 
clear  that.  If  the  property  had  been  aold  on 
the  mortgages  In  the  nsnal  way  to  outaldera. 
It  would  not  bare  paid  the  creditors,  and 
complainant's  stock  would  have  been  a  total 
loss.  All  that  complainant  can  justly  com- 
plain of  Is  that  he  has  been  deprived  of  his 
stock  and  the  share  of  the  profits  which  It 
would  have  brought  to  him.  It  would,  mani- 
festly, be  Inequitable  to  prefer  complainant 
over  the  other  preferred  atockholderB  who 
hare  paid  cash  for  their  stock,  the  unw  aa 
be  did. 

A  decree  may  be  entered  In  favor  of  com- 
plainant for  the  value  of  600  shares  of  pretet- 
red  stock  In  the  new  company,  aa  of  the  date 
of  the  decree  In  the  court  below,  and  for 
such  dividends  as  the  preferred  atoiA  may 
have  actually  been  paid  since  the  formation 
of  said  new  company. 


HAYBB  T.  DBTROIT.  Y.,  A.  A.  ft  J.  BT. 

CO. 

(Supreme  Court  of  Michigan.   Dec  80,  lOOSu) 

1.  Masieb  and  Sebtant— InjiTBua  to  Sbbv- 
art—Actiors— PX^OINO— Vabiamci. 

In  an  acdoo  against  a  street  railway  for 

Injuries  to  a  motonnan.  where  the  declaration 
charged  oegligence  in  that  defendant  failed  to 
supply  its  car  with  automatic  "sand  boxes  and 
sand,"  whether  defendant  failed  to  provide  the 
car  with  a  "pail  of  sand  and  a  shovel"  to  be 
used  by  hand  was  Imtnateiial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  |  872.] 

2.  SAlDt— BVIDKNCE— PbBVIOUS  AOCIDBHTS. 

In  an  action  against  a  street  railway  for 
Injuries  to  a  motorman,  caused  by  his  losing 
control  of  his  car,  which  was  not  supplied  with 
Band,  as  it  was  going  down  hill,  evidence  that 
similar  runaways  had  occurred  going  down  the 
same  bill,  under  like  drcumstanees,  and  for 
the  same  caus^  la  competent  on  tha  issue  of 
notice  to  defendant  of  the  danger. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  |  919.] 

8.  Saux. 

In  an  action  against  a  street  railway  for 
Injuries  to  a  motorman,  caused  by  his  losing 
c<mtrol  of  his  car,  because  It  was  not  supplied 
with  sand,  while  It  was  going  down  hilL  the  ex- 
clusion of  a  question  aaked  of  one  of  plalnturs 
witnesses  as  to  bow  many  cars  he  knew  of  hav- 
ing previously  run  away  down  the  hill  in  ques- 
tiara  was  not  subject  to  the  objection  of  exclud- 
ing testimony  of  previous  similar  runaways  for 
rimllar  causes,  in  the  absence  of  a  showing  that 
the  witness  knew  anything  about  the  causes  or 
circumstances  of  the  {previous  runaways,  nor  as 
to  the  places  from  which  they  started. 
4.  SaUX — NeQUQBKCB — SUTFICIENCT  OF  EVI- 
DENCE. 

In  an  action  against  a  street  railway  for 
Injuries  to  a  motorman,  caused  by  his  losing 
control  of  his  car  while  it  was  running  down 
hill,  evidence  Acid  sufficient  to  show  that  defend- 
ant was  negligent  In  not  Equipping  Its  cars  with 
automatic  sand  boxes. 

6.  Samk— Mbabttbb  <yw  Mabteb'b  Dutt— ^b- 

DINABT  CaBE. 

A  Street  railway  owes  Its  motormen  the 
duty  of  furnishing  those  appliances  which, 
measured  by  the  standard  of  good  railroading 
as  actually  conducted,  can  b«  said  to  be  reason* 


ably  safe,  and  Is  not  bound  to  equip  its  cars 
with  every  possible  appliance  to  Insure  safety. 

[E<d.  Note^ — For  cases  in  point,  see  voL  34, 
Cent.  IMg.  Maater  and  Servant,  H  17^-177.] 

&  Saicb — Actions— iNSTBUcnoNB. 

Where  a  motorman  was,  before  being  placed 
In  charge  of  a  ear,  instructed  in  the  usual  man- 
ner and  for  the  asoal  time  amsidered  necessary 
to  enable  motormen  to  run  a  car,  and  was 
trained  to  the  satisfaction  of  his  instructors, 
who  were  not  claimed  to  have  been  incompetent, 
in  all  the  moves  necessary  to  start  and  control 
a  car  at  all  points.  It  was  error  for  the  court, 
in  an  actio:;  for  Injuries  to  the  motorman,  to 
charge  that  he  was  only  a  motonnan,  without 
other  training  or  experience  than  what  was 
merely  suffideut  to  start  and  stop  the  car,  and 

{lossessed  no  mechanical  training,  but  was  an 
nexperienced  young  man  from  the  country. 
7.  Same— AasmcPTion  or  Risk. 

A  motorman,  who  had  been  working  for  a. 
street  railroad  for  about  six  months,  and  fullr 
understood  the  ordinary  operation  of  his  car, 
and  was  familiar  with  sand  boxes  and  sand  and 
the  purpose  for  which  the  sand  was  used,  and 
knew  the  danger  of  its  absence,  and  ftiiled  to 
use  the  sand  provided  him  when  he  saw  the 
slippery  condition  of  the  track  over  which  he 
was  running,  assumed  the  risk  of  his  car's 
running  away  on  a  downgrade. 

[Ed.  Note. — For  cases  in  point,  see  voL  34, 
Cent.  Dig.  Mastw  and  Servant.  H  ^2-656.] 

Orant  and  Carpenter,  JJ^  dlaaenting  from 
paragraph  4. 

Error  to  Circuit  Court,  Washtenaw  Coun- 
ty ;  Edward  D.  Klnne,  Judge. 

Action  by  Albert  F.  Mayer  against  the  De- 
troit, Tpsllantl,  Ann  Arbor  &  Jadkson  Rail- 
way Company.  Tb^e  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Plaintiff,  while  Id  defendant's  employ  as 
motorman  on  January  7,  1002,  was  very 
seriously  Injured.  The  defendant  was  found 
guilty  of  n^llgenoe,  and  a  substantial  ver- 
dict recovered.  Defendant's  street  railway 
line  in  the  cl^  of  Ann  Arbor  runs  northerly 
from  Catherine  street  down  Detroit  street, 
with  Its  northerly  terminus  near  the  Michi- 
gan Central  depot  There  is  a  gradual  In- 
cline from  Catherine  street,  down  Detroit 
street,  to  a  point  west  of  the  Michigan  Cen- 
tral depot,  which  point  Is  called  "Bridge 
Point"  In  the  record,  and  is  a  abort  distance 
south  of  the  bridge  over  the  railroad  tracka. 
At  that  point  the  road  turns  abruptly  to  the 
right  down  a  steep  grade  to  within  a  short 
distance  of  the  depot  Oi^rasite  Its  terminoa, 
and  a  few  feet  therefrom.  Is  a  stone  pUIar 
of  the  depot  The  average  grade  from  Gatb- 
erlne  street  to  Bridge  Point  Is  2.5  per  cent. 
In  some  places  It  Is  nearly  level;  in  others 
the  grade  varies  from  9  Inches  to  5.1S  Inches 
per  100  feet  The  weather  previous  to  Jan- 
uary 7th  had  been  cold.  On  that  day  it 
was  sufficiently  warm  to  melt  snow  upon  tbe 
streets.  There  was  ji/o  snow  or  ice  npcm  tbe 
rails.  Towards  noon  tihe  fnwt  came  out  of 
the  rails,  causing  slippery,  or,  aa  the  railroad 
men  called  It,  "grea^  traces."  No  dlfflcnlty 
had  been  expwlenced  In  going  ow  tiklB  street 
until  tbe  trip  before  that  in  which  tbe  plaln- 
tiff  was  Injured.  Plaintiff's  run  comxamcoH 
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at  8  o'clock  a.  m.  from  defendant's  car  barns, 
and  coDtlnned  mitll  4:40  p.  m.  Each  trip 
took  40  mlnates.  The  accident  oocarred  about 
10  minntea  past  12.  There  was  nothing  In 
the  oondlti<m  of  the  trat^  In  the  morning 
to  cause  apprehension.  Plaintiff  testlfled  that 
It  sot  more  frost;  and  slippery  as  the  day 
wait  <HL  A  car  had  gims  down  and  back 
jast  befwe  the  plaintiff  went  down  and  was 
Injured.  The  cars  passed  each  other  on  a 
BWltch  near  Gatherlne  itreet  Thore  are  aer- 
eral  cross-streets  between  Catherine  and 
Bridge  Point,  among  which  are  Division, 
'  KingMer,  and  Fnller  streets.  Fnllor  la  about 
360  feet  from  Bridge  Point,  and  Elngsler 
1,1S0  feet.  The  record  falls  to  show  the  dis- 
tance from  DlTlslw  street  to  the  point. 
Plaintiff  testified:  "A.  I  was  going  down 
Detroit  street  slowly.  When  near  Division 
street  my  car  b^an  to  rilde.  X  released  my 
brakes  and  put  on  my  reverse  cnrrmt,  threw 
my  reverse  lever,  pnt  on  the  reverse  current 
and  stopped  the  car  somewheres  about  Dl- 
Tlsion  street— scnnewhereB  In  that  vldnlty  be- 
tween Fuller  and  Division— end  I  shut  off  the 
current,  but  did  not  change  the  reverse  lever, 
but  left  It  In  proper  position  to  reverse  again 
if  necessary,;  left  the  car  to  roll  slowly  down 
the  hill,  gathering  up  my  brakes,  but  It  be- 
gan to  slide  again,  and  I  reversed.  I  began 
to  slide  the  last  time  somewheres  about 
Fuller  street,  I  reversed  again,  but  the  rail 
was  so  slippery  that  it  was  Impossible  to  stop 
the  car.  •  •  •  Q.  Did  you  stop  the  car? 
A.  I  did  not  Q.  Go  on  and  state  how  it  hap- 
pened, and  what  further  occurred,  A.  It  skid- 
ded all  the  way  down.  The  car  skidded  all  the 
way  down  to  the  depot  down  bill.  Q.  What 
do  you  mean  by  that?  A.  It  slid  all  the  way 
down.  Q.  All  the  way  down  where?  A.  All 
the  way  down  as  far  as  I  knew  anything 
about  It  Q.  Do  you  know  whether  It  turned 
to  go  down  to  the  depot?  A.  It  did.  Q.  Did 
It  go  down  that  hill?  A.  It  did.  Q.  Were 
yon  able  to  stop  It  when  it  got  to  the  top  of 
the  hill  going  down  to  the  depot?  A.  No,  sir." 
He  also  testified  that  by  means  of  his  reverse 
current  he  stopped  the  car  after  it  had  skid- 
ded a  little  ways*  and  ran  It  back  a  short 
distance  before  starting  again  down  the  in- 
cline; that  he  applied  the  brakes  as  soon  as 
the  car  started  the  second  time,  and  let  it 
roll  slowly  down  with  the  brakes  on;  that 
after  going  from  two  to  four  rods  he  became 
satisfied  that  the  brakes  were  not  going  to 
bold  the  car,  and  he  then  threw  off  the  brakes 
and  again  reversed.  The  car  ran  off  at  the 
end  of  the  track  and  8trn(£  the  stone  pillar, 
badly  demolishing  the  car  and  severely  In- 
juring plaintiff.  The  grounds  of  negligence 
alleged  In  the  declaration  are:  (1)  Failure  to 
equip  Its  cars  with  sand  boxes  and  sand.  (2) 
To  keep  Its  tracks  free  from  ice,  snow,  and 
frost  (S)  Failure  to  warn  and  Instruct  the 
plaintiff  against  the  dangers  attendant  upon 
mnnlng  cars  when  the  tracks  were  covered 
vrith  Ice  and  snow,  and  in  auuring  him  that 


there  was  no  danger  In  running  the  car  down 
grade  when  the  track  was  thus  covered.  (4) 
The  failure  to  equip  the  car  with  proper 
brakes  and  other  appliances  for  stopping  it 

The  first  and  fourth  grounds  of  negligence 
were  properly  eliminated  from  the  considera- 
tion of  the  Jury,  as  there  was  no  evidence  to 
sustain  them.  The  evidence  on  part  of  the 
plaintiff  shows  that  on  the  day  in  question 
the  track  became  suddenly  unusually  slip- 
pery or  "greasy."  Plaintiff  testlfled  that  he 
Iiad  no  trouble  in  holding  his  car  at  any  other 
time.  The  motorman  who  made  the  trip  30 
minutes  before,  and  who  had  been  In  the  em- 
ploy of  the  company  about  ten  mouths,  testi- 
fied: "I  never  saw  them  In  worse  condition. 
•  *  •  Q.  When  did  you  first  notice  this 
slippery  condition  caused  by  the  frost  coming 
out  of  the  rails ;  that  is,  what  time  of  the 
day?  A.  I  noticed  that  it  was  especially  bad 
the  trip  before  Mr.  Mayer  got  hurt;  that  Is, 
SO  minutes  before.  Q.  Had  you  noticed  It  be- 
fore then  that  day?  A.  I  had  not  noticed  It 
en6ugh  to  be  alarmed  about  it  It  Is  a  condi- 
tion that  comes  on  very  quickly.  The  con- 
dition was  not  the  same  on  all  the  rolls  on 
that  part  of  our  route.  It  was  only  partic- 
ularly slippery  from  Elngsley  street  to  the 
depot  On  my  trip  before  Mayer  was  hurt, 
I  made  the  trip,  by  being  careful,  wlttwut 
any  accident  I  had  never  run  off  tiie  end 
of  the  track  at  the  depot"  Another  motor- 
man,  who  made  the  trip  immediately  pre- 
ceding that  of  the  plaintiff,  testified:  "It 
was  the  worst  track  I  ever  saw,  allt^>ery." 
The  case  was  submitted  to  the  jury  upon  the 
second  and  third  grounds  of  negligence.  Up- 
on the  second  ground  of  negligence  the  court 
Instructed  the  jury  as  follows:  **The  negli- 
gence of  which  the  plaintiff  complains,  and 
which  he  charges  against  the  defendant  as 
causing  this  accident  Is  the  fallnra  of  the  de- 
fendant to  provide  its  railway  cars  with 
sand  boxes  or  the  appliances  for  13m  outing 
of  sand  upon  the  rails  of  said  railway  track 
when  the  rails  were  slippy,  and  when  there 
was  danger  by  reason  of  the  wheds  sliding 
and  thereby  losing  control  of  the  car,  •  •  • 
It  is  the  dufy  of  the  defendant  In  view  of 
the  grade  of  ito  roadbed  and  the  liability  of 
its  tracks  to  become  slippery  In  certain 
conditions  of  the  weather,  to  use  reasonable 
care  and  diligence  to  furnish  its  ears  with 
such  devices  and  appliances  tor  controlUi^ 
the  speed  of  its  cars  as  good  railroading 
demands;  and  If  you  shall  find  from  the 
evidence  In  this  case  that  the  defendant  fail- 
ed to  do  so,  then  It  would  be  guilty  of  negli- 
gence. It  was  the  duty  of  the  defradant  to 
use  reasonable  care  and  diligence  to  provide 
for  the  use  of  the  plaintiff  such  appliances 
as  were  in  common  use  upon  other  roads  as 
would  be  adequate  to  control  the  speed  of  Its 
cars  at  any  point  on  Ite  road  in  the  city  of 
Ann  Arbor  during  any  conditions  of  Its  track 
which  the  defendant  knew,  or  by  the  exercise 
of  ordinary  care  and  diligence  ought  to  have 
known,  was  liable  to  olst;  and  If  yon  shall 
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And  from  tbe  evidence  In  this  case  that  the 
defendant  failed  to  do  eo,  then  It  would  be 
guilty  of  negligence."  Upon  the  third  ground 
of  negligence  the  court  Instructed  the  Jury  as 
follows:  "In  this  case,  If  you  should  find 
that  from  the  evidence  that  the  danger  and 
risk  which  caused  this  accident  was  as  open 
and  apparent  to  the  plaintiff  as  It  was  to 
tbe  defendant,  and  that  be-  remained  In  tbe 
employ  and  service  of  the  defendant  with 
this  knowledge  of  this  risk  and  danger,  then 
he  cannot  be  beard  to  complain,  and  must  be 
regarded  as  having  assumed  these  dangers, 
and  he  cannot  recover.  It  appears,  however, 
that  be  was  only  a  motonnan,  without  other 
training  or  experience  or  knowledge  than 
wbat  was  merely  sufficient  to  start  and  run 
and  to  stop  the  car,  and  he  possessed  no 
mechanical  or  other  sdentlflc  knowledge  or 
training,  but  was  an  Inexperienced  young 
man  recently  from  the  country.  Under  those 
circumstances  I  Instruct  yon  as  follows:  If 
you  find  from  the  evidence  that  he  became 
uneasy  and  solicitous  about  bis  ability  as  a 
raotcoTnan  to  properly  handle  and  bold  the 
cars  without  sand  boxes  or  other  like  appli- 
ances, and  that  on  tbe  morning  of  the  ac- 
cident he  went  to  the  auperlntradoit  of  the 
company  and  communicated  his  fears,  and 
that  tbe  superintendent  of  the  company  as- 
sured bim  that  there  was  no  danger  If  due 
care  was  exercised ;  and  If  you  further  find 
from  the  evidence  that  he  relied  upon  this  In- 
formation and  assurance  of  tbe  superinten- 
dent, and  that  he  did  so  because  he  believed 
he  could  safely  d^>end  upon  the  opinion  and 
Judgment  of  the  superintendent,  whom  he  be- 
lieved to  possess  knowledge  superior  to  his 
own,  then  it  seems  to  me,  and  I  so  instract 
you,  that  the  defendant  company  ought  not 
to  be  allowed  to  urge  against  the  plaintiff 
that  he  has  assumed  tbe  risks  end  dang^'s 
which  be  sought  to  have  avoided,  and  which 
he  might  have  escaped  bnt  for  the  asanrance 
of  the  superior  officer  of  tbe  railroad  com- 
pany to  whom  be  went  for  counsel  and  for 
safety  to  himself  and  the  public."  Any  fur- 
ther facte  00  far  as  essential  will  be.  stated  in 
connection  with  the  discussion  and  determi- 
nation of  the  legal  questions. 

Argued  before  MOORE,  O.  J.,  and  OAR- 
PENTBR,  GRANT,  MONTGOMERY,  and 
HOOKER,  JJ. 

Corliss,  Leete  ft  Joslyn  (Charles  D.  Joslyu 
and  Ray  B.  Morgan,  of  counsel),  for  appel- 
lant.   A.  J.  Sawyer  &  Son,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  In 
the  briefs  and  oral  arguments  It  was  assart- 
ed by  plaintiff's  counsel — and  denied  by  de- 
fendant's counsel— that  there  was  not  a  pall 
of  aand  or  a  shovel  provided  on  plaintiff's 
car  with  which  he  could  throw  sand  upon  the 
track  in  case  of  emergency.  Under  this  rec- 
ord tbe  question  is  wholly  Immaterial.  No 
such  gronnd  of  negligence  Is  alleged  In  the 
declaration.  The  duty  of  the  defendant  al- 
leged in  the  declaration  waa  to  "equip  and 


supply  Its  said  car  with  sand  boxes  and  sand.* 
It  Is  apparent  that  the  case  was  tried  solely 
upon  this  theory,  so  far  as  tbe  use  of  sand  la 
concerned.  Neither  the  plaintiff  nor  any 
other  witness  testified  that  his  car  was  not 
supplied  with  a  pail  of  sand  and  a  shoveL 
The  other  motormen  testified  that  on  their 
cars  they  hod  pails  of  sand.  Plaintiff  testi- 
fied that  his  car  was  equipped  substantially 
the  same  as  others.  The  argumoit  of  the 
attorney  for  plaintiff  before  the  Jury,  as 
printed  in  tbe  record.  Is  evldoitly  based  op- 
en the  failure  to  provide  sand  boxes  and  sand, 
which  could  be  nsed  automatically,  and  not  • 
a  failure  to  provide  a  pail  of  sand  to  be  used 
-  by  band.  The  inquiry  made  by  the  plaintiff 
of  tbe  superintendent  in  the  morning,  before 
be  commenced  his  day's  work,  whether  tbe 
cars  should  not  be  equli^>ed  with  sand  boxes 
and  sand,  was  not  made  with  reference  to  the 
slippery  condition  of  the  track  which  devel- 
oped at  noon.  It  was  made  with  a  view  to 
equipping  the  cars  with  this  automatic  ar- 
rangement for  use  on  all  occasions  when  nec- 
essary. There  was  evidence  that  the  presi- 
dent of  tbe  street  railway  employee'  union 
had  requested  Mr.  Merrill,  the  manager  of 
tbe  road,  to  place  sand  boxes  on  the  cars,  and 
that  Mr.  Merrill  said  he  did  not  think  It  was 
necessary ;  also  that  tbe  snperlntendrat  of 
the  road  In  Ann  Arbor  told  plaintiff,  on  the 
morning  In  question,  that  he  did  not  think  It 
was  necessary.  There  Is  no  evidence  of  bnt 
One  other  runaway,  on  account  of  the  slippery 
condition  of  the  track,  on  this  road  daring  the 
several  years  of  Its  existence,  and  that  hap- 
pened several  years  before  the  plalntlBTs  ac- 
cident Evidence  of  this  came  from  one  Mui- 
llaon,  a  motorman,  who  had  been  in  the  em- 
ploy of  the  company  for  six  years  as  motor- 
man  and  conductor.  Whether  this  runaway 
of  Mnllison's  commenced  upon  Detroit  street, 
or  whether  It  conmienced  on  tbe  steep  grade 
from  Detroit  street  to  the  depot,  the  record 
falls  to  show.  From  the  fact  that  the  rfr 
snlt  was  not  vwy  sorlous,  It  might  be  info-red 
that  Hnliison  lost  control  of  bis  car  as  it 
commenced  to  go  down  the  ate^  grade  the 
depot  D^oidant  asserts  In  its  brief  that 
this  waa  to,  and  ttiat  Ihen  nevw  had  been 
an  accident  of  any  kind  on  Detroit  street 
But  Bs  already  stated,  tbe  record  does  not 
show  wbat  tbe  tact  is,  and  tbe  onus  probandl 
Is-  upon  the  plaintiff.  If  otlier  ranaways  bad 
occnrred  going  down  tbia  hill,  under  like  dr- 
cumatanoes  and  for  the  same  cause,  it  would 
not  only  be  competent  hut  very  Important 
evidence ;  for  this  wonld  have  been  notice  to 
tbe  defendant  that  It  should  have  made  all 
reasonable  efforts  to  avoid  a  danger  Impail- 
ing  tbe  lives  and  limbs  ot  Ha  ampIoTte  and 
passengers. 

Oonnsel  tar  plaintiff,  however,  luriat  that 
tb^  wwe  prevented  by  the  mllns  4tf  the  court 
from  showing  other  shnllar  occaRaicei. 
Counsers  basis  for  this  claim  is  ftmnd  In  tbe 
exclusion  of  tbe  following  question,  luropotnid- 
ed  to  tbe  depot  master,  one  of  plalntUTs  wlt- 
nessea:  "How  many  cars  do  70a  know  ef 
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baTlng  nm  away  and  run  down  that  talll  be> 
fore  tbia,  since  yon  have  beoi  there — getting 
away  and  running  down  that  bill,  and  run- 
ning into  that  depot,  or  somethtag  theret" 
This  waa  objected  to  as  Incompeteot,  and  tha 
objection  sustained.  No  attempt  was  made 
to  ataow,  by  Mr.  Mulllson  or  any  other  mo- 
ployfi  of  Uie  road,  similar  ronawaya.  Mr, 
Mulllson's  testimony'  was  admitted  without 
objection.  Its  competency  Is  too  clear  to  ad- 
mit of  doubt  if  ^t  runaway  occurred  on 
Detroit  street.  fDiere  was  no  attempt  to 
show  that  the  depot  ma«t»  knew  anytiiing 
about  the  cause  or  drcumatance  of  any  other 
runaways,  If  there  were  any,  nor  whetber 
they  occurred  In  runnti^  down  the  very  steep 
grade  from  Detroit  street  to  Ihe  depot,  or 
whether  tb^  started  above  on  the  street 
This  question  furnishes  no  basis  for  an  argu- 
ment that  plalnUfF  was  prevented  from  show- 
ing other  similar  runaways  for  similar  causes 
upon  the  same  portion  of  the  road. 

Having  disposed  of  these  preliminary  ques- 
tions, we  now  come  to  the  first  main  ques- 
tion, viz. :  Was  there  evidence  that  the  d» 
fendant  was  n^Ugent  in  failing  to  provide 
its  cars  wttti  sand  boxes  and  sand,  for  use 
so  ttiat  they  could  be  used  automatically 
when  occasion  required?  There  is  no  evi- 
dence that  during  the  several  years  In  which 
defendant  had  iterated  its  road  in  the  city 
of  Ann  Arbor,  any  such  runaway  had  oc- 
curred down  Detroit  street,  or  that  there 
had  been  any  difflculty  In  controlling  the  cars 
thereon.  So  far,  therefore,  as  this  record 
shows,  there  had  been  no  difficulty  In'  con- 
teoHIng  ttie  cars  with  the  appllanoes  which 
the  defendant  had  furnished  It  was  cus- 
tomary, evidently,  for  ttiem  to  use  sand, 
when  deemed  necessary,  wiUi  a  Slxovel. 
This  waa  more  Inconvenient;  and  undoubted- 
ly Involved  more  labor;  but  the  record  falls 
to  show  that  its  uae  in  this  ipanner  was  In- 
snffldent  to  avoid  aeddent  Whether  the 
IKesldent  of  the  union  requested  the  manager 
to  equip  tiie  cats  with  sand  boxes  to  worl^  : 
automatically,  because  they  were  more  con- 
venleot  and  labor-saving,  or  whether  because 
it  was  safer,  does  not  apprar.  Defendants 
cars  were  small  and  light  There  ts  uo  evi- 
dence that  similar  cars  on  other  roads  were 
equipped  with  sand  boxes,  except  that  in 
the  city  of  Detroit  two  small  cars  were 
thus  equipped.  These  were  the  only  two  In 
use  In  that  city;  the  others  being  the  large 
cars.  Defendant's  counsel  assert  that  the 
ordinance  of  the  city  of  Detroit  requires  all 
its  cars  to  be  supplied  with  sand  boxes  and 
sand.  We  find  no  evidence  of  the  ordinance 
upon  the  record.  This  witness  (the  president 
of  the  union)  was  then  asked:  "State ' 
whether  or  not,  at  the  time  of  this  accident, 
good  railroading  demands  that  these  cars 
should  have  sand  boxes  and  sand  supplied 
upon  the  cars?  A.  I  believe  they  would 
have  been  safer.  Q.  Would  It  have  been 
good  railroading  to  have  done  It?  A.  X 
believe  tt  would  have  been  good  railroading 


to  have  done  It;  yes."  On  eross  examlnatton 
he  gave  his  definition  of  llie  meaning  of 
good  railroading  as  fi^ws:  "What  Z  mean 
by  good  railroading  Is  tha.t  everything 
sbould  be  done  possible  in  equipping  a-  car 
to  insure  safety.**  This  Is  not  Uie  rule,  and 
ratdera  this  witness*  opinion  valodess,  and 
hia  testimony  slunild  have  been  stricken  out 
Ordinary  care  la  the  rule  applicable  to  this 
case.  4  Thompson  on  Neg.  |f  3768,  3768; 
Lamotte  v.  Boyca,  106  Mich.  645,  68  N.  W. 
617.  The  means  furnished  must  be  those 
which,  "measured  by  the  standard  of  good 
railroading  as  itctually  conducted,  can  be 
said  to  be  reasonably  safe."  Balhoff  v.  M. 
a  Ry.  Co.,  106  Mich.  606,  66  N.  W.  602 ;  see, 
also,  O.  B.  &  I.  R.  Co.  v.  Hunti^,  38  Mich. 
637,  31  Am.  St  Rep.  321.  It  does  not  appear 
by  this  record  that  experience  had  shown 
Uiat  sand  boxes  were  essential  for  safety  In 
mnnlng  defendant's  cars.  Neither  Is  It 
shown  that  It  is  the  custom  of  other  roads 
similarly  situated  and  mnnlng  similar  care. 
It  follows  that  there  was  no  negligence 
shown  In  the  failure  to  supply  Its  cars  with 
theae  appliances.  A  new  trial,  if  one  be  had, 
may  show  a  dlfferemt  state  <rf  facts.  We 
now  determine  the  question  <mly  upon  the 
record  l>efore  us. 

2.  I  tiilnk  It  was  error  for  the  dreult  Judge 
to  ssy  to  tiie  Jury  that  "he  [pialntUf]  wan 
only  a  motonaan,  without  other  training  or 
experience  or  knowledge  than  what  was 
merely  sufltdent  to  start  and  run  and  stop 
the  car,  and  he  possessed  no  mechanical  or 
otiwr  sdMitiflc  knowledge  cr  training,  but 
waa  an  inexperioiced  young  man  from 
the  country."  I  find  nothing  upon  this  rec- 
ord to  Indicate  that  plaintiff  was  not  in- 
structed In  the  usual  manner  and  for  the 
uanal  time  considered  necessary  to  «iabl« 
motormen  to  nm  <me  ai  these  cars  alone.  It 
is  not  a  difficult  thing  to  do.  It  iras  not  nec- 
essary, neither  was  it  expected,  that  he 
shoidd  understand  all  the  mecbanism  of  the 
car.  No  sclentifle  knowledge  was  required. 
When  he  iud  been  Instructed  and  had  learn- 
ed how  to  control  sodi  mechantan  by  the  use 
of  tiie  lever  and  the  Inakee,  he  had  acquired 
all  that  la  essential.  If  anything  happened 
to  disable  his  car,  the  rules  required  him  to 
have  the  next  car  take  it  back  to  tile  bam 
for  repairs.  He  Is  not,  as  is  a  railway 
engineer,  required  to  understand  tiie  median- 
Ism  of  the  machine  and  be  able  to  repair  it 
That  duty  was  very  wisdy  left  to  others, 
educated  for  that  purpose.  The  plaintiff  bad 
been  employed  as  motorman  of  defendant's 
road  for  six  months  prior  to  the  accident 
No  complaint  Is  made  that  competent  men 
did  not  Instruct  him,  or  that  they  did  not 
instruct  him  tor  a  sufficient  length  of  time. 
He  understood  all  the  moves  necessary  to 
be  made  In  order  to  start  and  control  the 
car  around  curves,  descending  Inclines,  and 
at  all  other  danger  polnta.  All  of  Ills  in- 
structors conjddered  him  competent  After  a 
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week's  instractlon  he  acted  aa  motorman  on 
defendant's  cars  In  Ann  Arbor  until  the 
1st  ot  November  following.  He  was  then 
placed  xmOer  instruction  for  two  weeks  up- 
on the  main  line  between  Ann  Arbor  and 
Detroit,  engaged  In  running  lieary  cars, 
after  which  he  returned  to  run  the  small  and 
light  cars  in  the  ct^  of  Ann  Arbor.  His  in- 
Btmetton  was  both  by  example  and  precept 
He  was  familiar  with  sand  boxes  and  sand. 
He  used  Uiem  on  the  main  line;  had  run 
the  cars  for  neariy  six  months  without  them 
in  the  dty  of  Ann  Arbor.  He  knew  for 
what  purpose  the  sand  waA  used;  he  knew 
its  effect  as  well  as  any  one;  he  knew  the 
danger  of  its  absence  as  well  as  any  one; 
and  If  he  had  It  iu»on  the  car,  and  failed  to 
use  It  when  he  saw  the  slippery  condltlim  of 
the  track,  he  shoold  be  held  to  have  assumed 
the  risk.  But  for  some  assurance  by  the 
Buperlntendrait  that  the  use  of  sand  was 
unnecessary,  plaintiff  wonld  clearly  hare 
assnmed  the  risk.  The  assurance  upon  whidi 
he  sajn  be  relies  he  states  as  follows:  "I 
asked  him  the  queatitni  whether  he  did  not 
think  th^  would  be,  or  ought  to  be,  sand 
and  Band  boxes  xtpon  those  cars,  and  he  said, 
*No;*  that  It  was  not  the  car,  it  was  the 
man,  who  was  to  blame.  He  said  he  could 
take  a  car  down  tbei-e  at  any  time,  and  go 
down  there  safely,  and  so  could  any  other 
man  who  would  go  down  there  carefully.'* 
Srery  motorman,  so  far  as  appears  from  this 
record,  had  taken  his  car  down  Detroit 
street  In  safety.  If  this  were  so,  the  super- 
intendent was  Justified  In  bis  statemeut. 
But  the  assurance  was  not  that  the  use  of 
sand  In  any  manner  was  not  necessary.  It 
was  only  that  sand  boxes,  constructed  so  as 
to  feed  sand  automatically,  were  not  nec- 
essary. 

Judgment  must  be  rerwsed,  and  new  trial 
ordered. 

CARPENTER,  J.,  concurred  with  GRANT.  J. 

MOORE,  O.  J.  I  agree  with  Justice 
GRANT  that  the  case  should  be  reversed,  but 
think  there  was  evidence  tending  to  show  the 
defendant  was  negligent  In  not  equipping 
Its  cars  with  automatic  sand  boxes. 

MONTGOMERT  and  HOOKER,  JJ..  con- 
curred with  UOORE,  G.  J. 


8TATB  ex  reL   STEPHENS  T.  HENDBB. 

Connty  Judge. 
(Supreme  Court  of  Nebraaka.   Nov.  11,  19(B.) 

MaNDAUUB— DlBCBSnON— TBAiTSFEB  OF  TBUST 

Fund. 

Mandamus  is  a  discretlonarv  writ,  and  it 
is  no  abuse  of  discretion  to  deny  the  writ, 
where  its  object  is  to  compel  the  transfer  of 
a  trust  fund  from  the  custody  of  an  official 
whose  bond  Is  sufllcient  to  protect  it  to  one 
whose  bwid  is  not  sufficient  for  that  purpose. 

[Ed.  Note.— For  cases  in  poin^  see  voL  83, 
Cmt  Dig.  Mandamus,  |  5.] 

(Syllabus  by  the  Court.) 


Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Saline  Connty; 
Burd,  Judge. 

Application  by  the  state,  on  relation  of  W. 
W.  Stephens,  administrator  of  George  Smith, 
for  writ  of  mandamus  to  Hosmer  H.  Hendee, 
connty  Judge.  From  an  order  denying  tbe 
writ  relator  brings  error.  Affirmed. 

R.  M.  Proudfit,  F.  I.  Fobs,  and  R.  D.  Brown, 
for  plaintiff  In  error.  A.  S.  Sands  and  Hall* 
Woods  &  Found,  for  defendant  In  error. 

ALBERT,  C.  Abont  the  10th  day  of  Janu- 
ary, 1905,  one  George  Smith,  who  had  been 
living  alone  on  his  farm  In  Saline  county, 
was  found  dead  in  hlB  houBe.  The  coroner 
took  possession  of  the  body  and  personal  ef- 
fects of  the  deceased.  Among  his  personal 
^ects  were  $52.85  In  cash  and  a  certificate  of 
deposit  for  $3,300,  Issued  to  him  by  the  Flrat 
National  Bank  of  B^iend.  The  coroner  turned 
the  personal  effects  over  to  the  county  Judge  of 
the  county,  who  Is  the  respondent  In  this  pro- 
ceeding. The  following  month  W.  M.  St^hena, 
the  relator  was  duly  appointed  administrator 
of  the  estate  of  the  deceased,  giving  a  bond 
which  was  fixed  at  $500  and  duly  ap^ved. 
On  tbe  same  day  he  accompanied  the  county 
Judge  to  tbe  bank  which  had  Issued  tbe  cer- 
tificate of  deposit,  and  for  some  reason,  wtilcb 
Is  not  very  clear,  both  be  and  the  county 
Judge  Indorsed  the  certificate  in  th^r  respec- 
tive official  capacities  and  the  proceeds  were 
placed  to  the  credit  of  the  county  Judge.  Af- 
terward the  relator  came  to  the  conclusion 
that  he  was  entitled  to  the  custody  of  the  as- 
sets of  the  estate,  and  made  a  demand  in 
writing  on  the  county  Judge  that  all  funds 
In  possession  of  tbe  latter  be  turned  over  to 
him.  This  demand  was  accompanied  by  an 
administrator's  bond,  signed  by  the  relator 
and  certain  sureties,  conditioned  according  to 
law.  Both  writings  were  delivered  to  tbe 
county  Judge,  who  refused  to  comply  with  the 
demand.  The  bond  has  not  been  approved, 
although  its  sufficiency  is  not  called  in  ques- 
tion. Thereupon  the  relator  applied  to  the 
district  court  for  a  writ  of  mandamns  com- 
manding tbe  respondent  to  pay  over  tbe  mon- 
ey In  question  with  Interest  The  district 
court  denied  tbe  writ  and  the  cause  Is  now 
here  on  error. 

The  application  Is  grounded  on  tbe  propo* 
sltitm.  that  the  connty  jndge  holds  tlie  money 
in  his  offldal  capacity.  Whether  that  prop- 
osition is  sound  Is  a  question  which  would 
admit  of  some  aigumoat,  and  one  upon  which 
we  do  not  undertake  to  pass,  becanae.  as- 
suming the  propositicm  to  be  true,  we  think 
the  writ  was  propwly  denied.  The  writ  of 
mandamns  is  a  discretionary  writ  Howes 
V.  State  (Neb.)  90  N.  W.  260;  Donahoe  v. 
State  (Neb.)  96  N.  W.  1088;  Van  Akm  t. 
Dunn  (Mich.)  TO  N.  W.  988;  ^ople Jerolo- 
man  (N.  X.)  84  N.  B.  726.  In  tbo  last  case 
tbe  court  said :  "A  mandamus  la  only  grant- 
ed in  the  somid  discretion  of  the  court  TtOM 
discretion  la  not,  of  course,  a  caprlciona  or 
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arbitrary  ^ercise  of  power  of  the  the  court 
to  refuse  relief  even  In  a  proper  case. 
Where,  however.  It  appears  that  with  refer- 
ence to  the  very  anestlon  at  Issue  the  condnct 
of  the  party  applying  for  the  writ  has  been 
aacfa  as  to  rend»  it  Inequitable  to  grant  blm 
relief  by  mandamtis,  the  conrt  may,  In  the 
exercise  of  this  discretion,  refuse  the  writ." 
In  the  case  at  bar  the  relator  Is  an  adminis- 
trator acting  nnder  a  ffiOO  ttond,  and  seeks 
to  compel  the  respondent  to  turn  orer  to  him 
as  such  administrator  almost  $3,500,  which 
be  Insists  the  respondent  holds  In  his  official 
capacity  as  county  judge.  If  the  latter  thus 
holds  the  money,  it  Is  protected  by  his  official 
twnd,  and,  whatever  the  technical  right  of  the 
relator  to  the  possession  of  the  money,  a 
writ  of  mandamus  should  not  issue  to  compel 
a  traiufer  thereof  from  one  whose  official 
bond  is  presumably  sufficient  to  protect  it  to 
one  whose  bond  is  obvlonriy  inadequate. 

It  is  true  that  before  this  proceeding  was 
Instituted  the  relator  tendered  an  additional 
bond  in  the  snm  of  $7,000,  and  the  sufficiency 
of  the  sureties  thereto  Is  not  questioned.  But 
the  law  contemplates  a  judicial  order  flzlng 
the  amount  of  the  bond  Id  such  casee,  and 
the  approval  thereof  by  the  county  judge. 
TThere  appears  no  order  flzlng  the  amount  of 
an  additional  bond,  nor  does  it  appear  that 
there  was  any  order  made  requiring  an  ad- 
^tlonal  bond.   The  additional  bond  has  not 
been  approved,  nor  does  It  seem  that  any  de- 
mand has  been  made  that  It  be  approved. 
The  present  proceeding  Is  brought,  not  to  re-  | 
quire  the  county  court  to  fix  the  amount  of  • 
an  additional  bond  or  to  approve  the  bond  | 
traidered,  but  to  compel  the  county  Judge  to  I 
pay  over  the  funds. 

We  are  satlsfled  that  the  writ  was  properly 
denied,  and  we  recommend  that  the  judg- 
ment of  the  district  court  be  affirmed. 

DT7FFIB  and  JACKSON,  CO.,  concur. 

PER  GDBIAM.  For  tbtt  reasons  stated  In 
the  fbr^olng  opinion,  the  judgment  of  the 
■district  conrt  la  affirmed.  . 


8TATB  ex  rel.  PENTZEB  et  al.  v.  MALONB) 
et  aL  (BENNETT  et  aJ.,  Interveners). 

^Supreme  Conrt  of  NebraBka.  Oct.  19,  1905. 
Opinion  Filed,  Nov.  U.  190S.) 

1.  Statutes — Pabtial  Iwvaliditt. 

CoDCediDg  the  provisions  of  Rections  12 
and  13  of  the  amendatory  act  of  the  Legisla- 
ture (chapter  16,  p.  200,  Sess.  Laws  1005) 
leiating  to  the  election  of  jtolice  judge  to  be 
Invalid,  which  Is  not  determined,  the  remainder 
of  Buch  act  would  not  be  affected  thereby. 
Such  provisions,  it  is  held,  were  not  an  in- 
ducement to  the  passage  of  the  remainder. 

2.  Same— Special  Laws. 

The  provision  found  in  said  act  (S^ss. 
Laws  1906,  p.  200,  c.  16,  S  12)  for  an  election 
for  dbr  aldtrmen  oa  the  first  Tuesday  in  June, 
lOOtt,  u  not  Bpefclal  legislation  inhibited  by  the 
Constltotlon,  ItecauM  applicable  to  the  tme 
dty  only  which  at  such  time  comes  under  the 
«pentloii  of  the  law. 


8.  SAMi—ElnrECT  or  Pastiai.  InvAUDnr. 

Invalid  provisioDs  of  an  act,  not  operat- 
ing to  avoid  the  whole,  cannot  be  relied  on  to 
ezcose  the  performance  of  a  duty  enjoined  by 
the  valid  portiooB  of  the  act. 

[Ed.  Note, — For  cases  In  point,  aee  vol.  44, 
Cent  Dig.  Statutes,  H  &&-6B.] 

(Syllabus  by  the  Court) 

Mandamus  by  the  state  of  Nebraska,  on 
the  relation  of  John  C.  Pentzer  and  otherB, 
against  Robert  Malone  and  others,  as  mem- 
bers of  the  city  council  of  the  dty  of  Lincoln, 
in  which  John  R.  Bennett  and  others  Inter- 
vened.  Po^ptory  writ  allowed. 

Stewart  ft  Munger  and  B.  J.  Greene,  for 
relators.  Tlbbets  ft  Anderson,  fbr  respond- 
ents. E.  C  Strode  and  A.  O.  Greenlee,  tor 
interveners. 

PER  CURIAM.  Peremptory  writ  of  man- 
damus allowed,  as  prayed  by  Interveners. 
Writ  not  to  issue  until  the  farther  or6er  of 
the  court   Opinion  to  be  filed  later. 

HOLCOMB,  C.  J.  The  interveners  itray  for 
a  peremptory  writ  of  mandamus  to  compel 
the  respondents  to  meet  and  canvass  the  votes 
cast  for  dty  aldermen  at  an  election  held  in 
the  city  of  Lincoln  on  tlie  first  Tuesday  of 
June,  1005,  and  to  declare  the  result  of  such 
canvass.  The  respondents  seek  to  justify 
their  refusal  to  canvass  such  vote,  so  cast,  on 
the  ground  that  the  law  providing  for  such 
an  election  Is  Invalid.  The  election  was  held 
under  the  provisions  of  an  amendatory  act  of 
the  last  Legtelature ;  the  same  being  chapter 
16,  p.  109,  Sess.  Laws  1906,  entitled  "An  act 
to  amend  sections  9,  12,  13,  16,  21,  83,  84,  63. 
76,  97,  115,  snbdlTisious  1,  S,  14,  and  26  of 
section  129,  all  of  chapter  13,  article  1,  of  the 
Complied  Statutes  of  Nebraska,  1903,  entitled 
*An  act  to  Incorporate  dtles  of  the  first  class 
having  a  population  of  more  than  forty  thou- 
sand and  less  than  one  hundred  thousand 
inhabltents :  to  define,  r^pulate  and  prescribe 
their  organization,  duties,  llabllltlea,  powers 
and  government  and  to  repeal  article  1  of 
chapter  18a  of  ^  Compiled  SUtutes  of  1889, 
and  to  r^ieal  the  sections  so  amended,  and  to 
declare  an  emergency.' "  Section  12  of  the 
amendatory  act  provides  that:  "The  gener- 
al city  elections  In  cities  governed  by  the 
provisions  of  this  act  shall  be  held  on  the 
first  Tuesday  In  April  In  the  year  1905,  and 
on  the  first  Tuesday  in  May  every  two  years 
thereafter:  Provided,  however,  that  a 
dal  city  election  shall  be  held  on  the  first 
Tuesday  In  June,  1906,  for  the  purpose  of 
electing  seven  city  aldermen  as  provided  by 
this  act  At  all  general  and  special  city 
elections  held  under  the  provisions  of  this 
act,  the  polls  shall  be  opened  in  each  election 
district  at  such  places  as  may  be  designated 
by  the  mayor,  or  fixed  by  the  ordinance,  and 
shall  be  kept  open  between  the  hours  of  eight 
o'dock,  a.  m.  and  seven  o'elodc,  p.  m.  and  no 
longer:  Provided,  further,  that  all  incum- 
bents In  office  Indnding  tbe  seven  oonncU- 
mu,  whose  t«mi  of  offlcs  ander  oporation  of 
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exlstlns  law  expire  In  the  year  1906,  shall  be 
prlTlleged  to  contlntie  In  office  until  the  gen- 
eral dty  election  to  be  beld  In  the  year  1007.** 

1.  It  la  craitended  re^undaitB  In  Jnstlfl' 
cation  of  their  course  that  the  law  Is  In- 
valid because  It  operates  to  extend  the  term 
of  the  police  Judge  for  a  period  of  one  year 
contrary  to  the  conatltutional  provision  con- 
cemlnc  that  office,  which  Axes  the  term  there- 
of at  two  years.  It  is  said  that  a  police 
Judge  has  been  elected  in  the  city  of  Lincoln 
in  the  eveD'numbered  years  for  many  years 
passed.  It  is  the  law,  as  settled  by  several 
adjudications,  that  a  police  Judge  is  a  consti- 
tutional officer  whose  term  Is  fixed  by  that  In- 
stnunent  at  two  years,  and  that  It  Is  not  com- 
petent for  the  L^slature  to  extend  or 
abridge  the  term  as  thus  fixed  in  the  para- 
mount law.  It  la  also  held  that  these  pro- 
tIsIoqs  of  the  Constitution  are  self-executing, 
and  that  an  election  to  the  office  of  police 
Judge  at  a  general  election  at  the  expiration 
of  the  term  of  the  incumbent  vests  in  the 
successful  candidate  a  perfect  title  to  the  of- 
fice, and  that  such  elections  shall  be  bad  at 
a  genera)  election,  as  specified  in  the  Con- 
stitution, rather  than  at  the  time  of  holding 
city  elections  as  may  be  provided  by  statute 
at  a  time  different  than  that  when  the  gen- 
eral elections  are  held.  State  v.  Stuht,  02 
Neb.  209,  71  N.  W.  941 ;  State  ex  rel.  Gordon 
v.  Moores  (Keb.)  96  N.  W.  1011;  State  ex  rel. 
Prout  V.  Nolan  (Neb.)  98  N.  W.  657.  Assum- 
ing  then,  without  deciding  the  question,  that 
the  provisiona  of  the  section  under  considera- 
tion, relating  to  the  election  of  police  judge 
is  void  because  conflictli^  with  the  Constitu- 
tion, it  by  no  means  follows  that  the  entire 
amendatory  act  must  fall.  In  fact  It  at  once 
becomes  apparent  that  these  provisiona  with 
reference  to  the  election  of  a  police  Judge  are 
wholly  foreign  to  the  act,  and  their  elimina- 
tion in  no  way  affects  the  remainder,  nor  in- 
terferes in  the  least  with  the  legislative  pur- 
pose In  its  passage  of  the  law,  or  In  its  exe- 
cution. The  act  is  yet  complete  in  all  Its 
parts,  and  the  Invalid  part.  If  it  be  Invalid, 
Is  quite  separable  from  the  remainder,  which 
Is  In  no  wise  dependeut  thereon,  nor  does  It 
appear  that  the  Invalid  part  is  such  as  to 
warrant  the  belief  that  the  Legislature  would 
not  have  acted  bad  it  not  been  Incorporated 
In  the  act  State  v.  Stuht.  supra;  Tmmbie 
V.  Trumble,  87  Neb.  340,  55  N.  W.  860;  State 
ex  rel.  Insurance  Co.  v.  Moore,  48  Neb.  870, 
67  N.  W.  876. 

2.  It  is  also  contended  that  the  provTsions 
of  section  12  for  an  election  of  alderm«i  on 
the  first  Tuesday  of  June,  1905,  is  special 
legislation  inimical  to  the  Constitution  relat- 
ing to  that  subject,  which  Inhibits  special 
legislation  or  local  laws  regarding  the  spec- 
ified subjects  therein  enumerated,  and  in  all 
cases  where  a  general  law  can  be  made  ap- 
plicable. Section  10  of  article  3  of  the  Con- 
stitution. The  argument  is  built  on  the  theo- 
ry- that  there  can  be  but  one  anch  election, 
and  that  It  upbUm  <uily  to  one  dty,  the  dty 


of  Lincoln,  and  fltat  Oie  court  will  take  Jn- 
dldal  cognisance  ot  the  fact  that  but  tbs 
one  dty  can  ever  come  under  Its  provisions; 
Oiat  la,  that  at  the  spedal  election,  provided 
for  in  June  for  dty  aldermen,  Lincoln  will  be 
the  only  dt7  participating  in  such  electkm 
w  that  erw  will  participate  therdn,  and 
that  it  therafore  q)plie>  especially  to  Lincoln, 
and  can  never  apiriy  to  any  otiier  dty,  what* 
ever  may  be  their  growth  In  the  future, 
nila  may  be  granted,  and  yet  the  oonduakm 
contmded  for  does  not  follow.  The  daaal- 
ficatlMi  <^  dtlea  according  to  population,  even 
though  but  one  dty  may  come  under  the  pro- 
vislonB  of  the  act  at  the  time  oi  Ita  adoption, 
la  pOTmlaalble  under  an  nidunlEen  line  of  de- 
clslons  In  this  Jurisdiction,  beginning  with 
State  ex  reL  Jmes  v.  Graham.  16  Neb.  76,  19- 
N.  W.  470.  The  genial  dasslflcatitMi,  then, 
being  in  harmony  with  the  fundamental  law. 
can  It  be  succeasf  nlly  contended  that  the  pro- 
vision for  the  first  election  to  be  held  In 
April  or  In  Jvns  contravenea  that  instru- 
ment? The  election  provided  for  In  April, 
1906,  would  be  equal^  wpedaX  l^fislatlon  as 
that  to  be  held  In  June.  In  either  case  there 
can  be  but  the  one  election,  and  It  can  ap- 
ply to  but  the  one  dty.  These  are  simply 
temporary  provisions  Incorporated  for  the 
purpose  of  putting  a  law,  general  In  Its  ecope 
and  effect  and  admittedly  constituti<mal  In 
its  main  objects  and  purposes,  Into  operation 
and  effect  It  is  for  the  purpose  of  effecting 
a  transformation  from  the  old  to  Uie  new  or- 
der of  things.  In  this  respect  a  general  law, 
such  as  contended  for,  cannot  be  made  ap- 
plicable. The  Constitution,  it  will  be  observed, 
recognizes  that  all  laws  and  all  provisltms 
of  a  law  cannot  be  made  g«ieral  in  their 
operation.  The  authorities  dted  by  counsel 
for  respondent  from  Illinois  and  Minnesota 
(Devine  v.  Com'rs,  84  III.  590,  and  Thomas 
V.  City,  97  N.  W.  125)  are  not  In  point  In 
each  case  cited  the  law  was  condemned  as  a 
whole  because  applicable  for  all  time  to  but 
one  city  or  county.  The  language  of  each  of 
the  acts  held  invalid  was  such  that  at  no 
future  time  A>uld  any  municipality,  even 
though  having  attained  the  required  popula- 
tion, enjoy  the  benefits  of  any  of  Its  provi- 
sions. In  other  words,  there  was  no  classi- 
fication of  dties  generally,  but  only  an  act 
q^eclal  In  Its  nature,  applying  for  all  time  to 
but  the  one  dty  or  county  then  In  existence 
of  the  required  population.  State  v.  Scott 
(Neb.)  100  N.  W.  812,  recently  dedded  by 
this  court  Is  analc^ous  In  prindple  to  the 
cases  last  decided.  In  the  case  at  bar  the  act 
applies  to  all  dtles  now  or  hereafter  having 
the  population  therein  Q>eclfied.  This,  as 
we  have  se^  does  not  infringe  on  the  con- 
stitutional inhibition  against  spedal  legisla- 
tion. The  provisions  for  the  first  elections 
under  the  amendatory  act  to  be  held  in  April 
and  June  are  Incidratal  to  tiie  main  objects 
of  the  law,  and  do  not  because  they  become 
obsolete  after  such  dections  and  therefore 
applicable  taHj  to  th«  dtr*  render  the  act 
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special  le^Blatlon,  wltbln  the  meaning  of  the 
term  aa  used  In  the  fundamental  law.  In 
many  statutes,  we  dont>t  not,  will  be  found 
provisions  of  a  temporary  character,  whlcb, 
wben  they  have  served  tbelr  purpose,  be- 
come of  no  further  use,  and  which,  If  con- 
sideration be  had  of  them,  standing  alone 
and  as  Independent  I^lslatlon,  would  be  spe- 
cial or  local  in  thdr  nature,  scope,  and  effect 
Indeed,  In  the  section  as  it  stood  before  the 
present  amendment,  and  in  the  section  fol- 
lowing, will  be  found  provisions  equally  ob- 
jectionable as  the  one  under  consideratlcm, 
and  yet  we  have  never  heard  of  them  being 
questioned  on  the  ground  of  being  special 
legislation  Inimical  to  the  Constitution. 

S.  It  Is  further  argued  that  the  amenda- 
tory act  In  question  cannot  be  upheld,  be- 
cause of  matters  not  germane  to  the  original 
section,  found  In  section  13  as  amended.  It 
Is  Insisted  that  the  provision  therein  found 
which  says  that:  "The  mayor  shall  be  ex 
officio  president  of  said  council,  and  shall 
preside  at  the  meetings  tiiereof.  and  shall 
appoint  the  standing  committees  of  said 
council,  and  in  the  ^nt  of  a  tie  vote  shall 
cast  the  deciding  vote:  Provided  that  the 
council  shall  have  power  to  select  a  presi- 
dent pro  tern,  who  shall  preside  over  the 
meetings  of  tiie  council  In  the  absence  of 
the  mayor,  and  who  shall  exercise  the  powers 
of  the  mayor  on  his  abaaice  from  ttie  city" 
— Is  In  violation  of  the  mle^  now  well  estab- 
lished In  this  jurisdiction,  to  tlie  effect  that, 
where  the  title  to  a  bill  la  to  amend  a  partic- 
ular section  or  sections,  no  amendatory  legla- 
latlon  not  gwmane  to  tlie  mbject-matter  of 
the  original  section  proposed  to  be  changed  is 
permissible.  Armstrong  t.  Mayer,  00  Neb. 
423.  88  N.  W.  401;  State  ex  rel.  Scott  v. 
Bowen,  64  Neb.  211,  74  N.  W.  615.  The  origi- 
nal section  provided  for  the  electitm  of  city 
officers,  Including  the  mayor  and  a  dty  coun- 
cil, and  fixed  the  torma  of  tbelr  re^ecUve 
offices.  The  subject  embraced  In  the  section, 
and  to  which  it  relates,  was  In  part  tbe  for- 
mation of  the  city  cnmuill.  The  amended  sec- 
tion, making  the  mayor  the  presiding  officer 
of  that  body  and  to  that  extent  an  ex  officio 
member,  appears  clearly,  as  it  appears  to  us, 
germane  to  the  subject  of  l^slatlon  em* 
braced  in  the  section  before  amended.  Each 
relate  to  the  composition  of  the  body  denomi- 
nated the  city  council.  It  would  also  seem 
that  the  proTlslon  giving  the  mayor  the  decid- 
ing vote  In  the  event  of  a  tie  Is  not  so  foreign 
to  the  subject-matter  embraced  in  the  section 
as  to  render  the  same  invalid.  The  mayor  is 
not  made  a  member  of  that  body  in  the  full- 
est sense  of  the  word.  His  membership  is 
limited  to  certain  purposes;  that  is,  presid- 
ing over  the  deliberations  of  the  council,  and 
casting  the  deciding  vote  in  the  event  of  an 
evenly  divided  vote  by  the  members  of  the 
body  pn^r.  It  Is  our  duty  to  uphold  the 
law,  unless  it  is  clearly  and  beyond  reason- 
able doubt  in  conflict  with  the  fundamental 
law.  If  a  reasonable  doubt  exists,  it  must  be 
Mind  In  favor  of  the  validity  of  the  statnta 


Whenever  a  legislative  act  can  be  so  con- 
strued as  to  avoid  a  conflict  with  the  Con- 
stitution and  give  it  the  force  of  law  it  will 
be  80  GODstmed,  althoogh  such  ctmstmctlon 
may  not  be  the  most  obvious  and  natural  one. 
State  V.  Poynter.  59  Neb.  417,  81  N.  W.  481, 
and  State  v.  Smith,  86  Neb.  18,  62  N.  W.  70a 
16  L,  B.  A.  791.  Whether,  however,  the  add- 
ed powers,  which  are  conferred  on  the  mayor 
in  the  section  amended,  are  germane  to  the 
snbjectmatter  of  the  toii^al  section,  we 
need  not  here  determine.  If  not  so,  the  stat- 
ute would  only  yield  to  the  extent  of  tlie  re- 
pugnancy and  no  further.  The  respondente 
could  not  avail  themselves  of  such  invalid 
portions  of  the  section.  Conceding  them  to 
be  snch.  It  can  hardly  be  said  ttiat  It  Is  ap- 
parent from  the  act  Itself  that  these  provi- 
sions, if  treated  as  invalid,  were  such  an  In- 
ducement to  the  imss^  of  the  act  aa  to 
avoid  the  whole.  The  Legislature  will  be 
inreaumed  to  have  Intended  to  act  within  Ite 
constltutlonal  llmltationB,  and.  If  It  has  ex- 
ceeded  Ito  powers,  the  provisions  In  excess 
thereof  only  will  be  declared  Inoperative,  ex- 
cept  It  be  appar^t  that  tbe  rejected  part  was 
an  inducement  to  the  adoption  of  the  remain- 
der. The  stetnto  will  yield  to  tbe  extent  of 
the  repugnancy,  but  no  further. 

It  is  also  argued  that  these  provisions  con- 
ferring certain  powers  on  the  mayor,  and  pro- 
viding for  the  selection  of  a  temporary  pre- 
siding officer,  are  amendatory  of  other  sec- 
tions of  the  act  not  referred'  to.  or  set  out  ^ 
the  amended  sections,  and  for  that  reason  the 
section  most  go  down,  and  with  It  the  whole 
amedatory  act  If  these  provisions  be  not 
germane  to  the  original  section  amended, 
which  we  do  not  decide,  then  they  alone 
would,  as  we  hnve  seen,  be  held  Invalid,  and, 
if  they  are  germane,  then  we  are  satiafled 
that  they  are  not  amendatory  of  other  sec- 
tions as  contended  for  in  the  oonstltntlonal 
sense,  wherein  it  Is  declared  that  "no  law 
shall  be  amended  unless  the  new  act  contains 
tbe  section  or  sections  so  amended,  and  the 
section  or  sections  so  amended  shall  be  re- 
pealed." De  France  v.  Harmer  (Neb.)  92  N. 
W.  1G9. 

We  find  nothing  in  tlie  act,  the  validity  of 
which  is  challenged,  requiring  us  to  con- 
demn it  In  its  entirety  or  to  declare  the  law 
as  a  whole  void,  nor  that  would  excuse  the  re- 
spondents from  discharging  the  duty  imposed 
upon  tbem  by  law  to  canvass  tbe  vote  cast  at 
the  election  for  aldermen;  and  a  writ  of 
mandamus  la  according  ordered  Issued  as 
prayed. 

Pwemptwy  writ  allowed. 


NICEOLIZACK  v.  STATE. 
(Snpremc  Court  of  Nebraska.   Nov.  22,  1909.) 
1.  Wrrnxss— OaiHiNAii  PsosBoimon— Caoss- 

BXAmNATXOR. 

Where  a  defendant  in  a  criminal  case  offers 
himself  as  a  witness  on  his  own  behalf,  he  Is 
subject  to  dw  same  mlsa  of  cross-evamniation 
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as  other  witnesses,  and  it  is  the  duty  of  the 
court  to  keep  the  cnw-ezamlnatioii  withhi 
the  law. 

[Ed.  Note. — ^For  casaa  In  point,  aee  voL  60. 
Cent.  Dig.  Witnesses.  |  978j 

2.  Saue— Extent— CoNTBADicnoN. 

A  witness  cannot  be  cross-examined  as  to 
any  fact  which  is  collateral  and  irrelevant  to 
the  issaes,  for  the  purpose  of  contradicting  liini 
by  other  evidence  if  he  should  deaj  it,  there- 
by discrediting  his  testimony. 

[Ed.  Note. — For  cases  in  poinU  ne  vol.  60, 
Cent  Dig.  Witnesses,  S  1221.1 

8.  Sauk— IMFEACHIIENT. 

Where  the  prosecuting  attorney,  on  the 
cross-ezamination  of  the  accused  in  a  criminal 
case,  asks  blm  if  be  has  not  been  guilty  of  a 
similar  offense  upon  another  person  at  another 
time,  he  is  concluded  by  the  answer,  and  can- 
not call  another  witness  to  impeach  the  accused. 
4.  Criminal  Law — Similab  Cbiues. 

On  a  trial  of  one  charged  with  the  crime 
of  rape,  evidence  of  an  attempt  of  the  accused 
to  commit  a  similar  crime  on  another  person 
is  inadmissible. 

6.  Same— Misconduct  of  Pbobeoutino  At- 
TOBNET— New  Tbial. 

Where  the  accused  in  such  a  case  was  a 
witness  in  his  own  behalf,  and  the  prosecuting 
officer,  on  cross-examination,  asked  nim  in  sub- 
stance if  he  had  oot  at  a  previous  time  been 
guilty  of  a  like  offense  upon  another  young 
girl,  naming  her,  and  other  like  questions,  and 
thereafter  called  the  person  named  to  the  wit- 
ness stand  and  examined  her  for  the  purpose 
of  not  only  impeaching  the  accused,  but  of 
proving  him  guilty  of  such  independent  of- 
feoBe,  held,  that  such  conduct  was  improper 
and  prejudicial,  for  which  the  aocnaed  should 
be  granted  a  new  trial. 
'  (Syllabus  by  the  Court) 

Error  to  District  Court,  Holt  County; 
Harrington,  Judge. 

Joseph  Nickollzack  was  convicted  of  crime, 
and  brines  error.  Reversed. 

R.  R.  Dickson,  for  plaintiff  In  error.  Norrlfl 
Brown  and  W.  T.  Thompson,  for  the  State. 

BARNES,  J.  Joseph  Nickollzack.  who  will 
hereafter  he  called  the  accused,  was  tried  In 
the  district  court  of  Holt  county  on  a  charge 
of  what  is  commonly  called  statutory  rape, 
alleged  to  have  been  committed  on  the  person 
of  one  Lena  Kmlch,  a  female  child  under  the 
age  of  15  years.  He  was  fomid  guilty  end 
was  sentenced  to  the  penitentiary  for  a  term 
of  six  years.  From  that  Judgment  he  brings 
the  case  here  by  a  petition  in  error. 

The  record  discloses  that  there  are  39  as- 
signments of  error  In  the  motion  for  a  new 
trial,  and  100  of  such  assignments  in  his  peti- 
tion. However,  we  will  discuss  only  so  many 
of  them  as  may  be  necessary  to  a  proper  dis- 
position of  the  case.  Counsel  for  the  accused 
insists  that  the  verdict  Is  not  sustained  by 
the  evidence;  but,  as  we  are  constrained  to 
dispose  of  the  case  upon  another  ground,  we 
decline  to  discuss  that  question. 

The  accused  further  contends  that  the  pro»- 
ecutlng  attorney  was  guilty  of  misconduct 
during  the  trial,  which  was  prejudicial  to 
his  rights  and  was  rev»-slble  error  in  this: 
That  the  prosecutor  was  permitted  to  and  did 
ask  the  accused,  while  testifying  as  a  witness 


In  hla  own  behalf.  If  he  bad  not,  at  a  time 
previous  to  the  transaction  complained  of, 
assaulted  one  Eunice  Butterfield,  and  att^pt- 
ed  to  commit  rape  upon  her;  and,  on  being 
answered  In  the  negative,  produced  the  per- 
son so  named  as  a  witness  for  the  purpose  of 
not  only  impeaching  him,  but  to  further  show 
that  be  had  been  guilty  of  an  Independent 
ofTence  like  the  one  for  which  he  was  being 
tried;  that  the  prosecuting  attorn^  was  per- 
mitted to,  and  did.  Inquire  of  other  witnesses 
If  they  had  not  heard  that  the  accused  on 
one  occasion  bad  taken  bis  wife  down  upon 
the  floor,  in  the  presence  of  his  mother-in-law 
and  their  children,  and  had  forcible  sexual 
Intercourse  with  her.  It  appears  that,  while 
the  accused  was  on  the  witness  stand  giving 
testimony  in  his  own  behalf,  and  after  he 
had  positively  and  emphatically  denied  the 
commission  of  the  crime  charged  against  him, 
be  WRg  cross-examined  by  the  county  attor- 
ney, who  was  permitted  to  and  did  ask  him 
the  following  questions:  "Q.  Do  you  wish  to 
be  understood  that  you  never  committed  a 
crime  before?  A.  How  is  that?  Q.  That 
you  never  committed  a  crime  before.  Is  that 
the  understanding?  A.  How  do  you  mean? 
Q.  That  you  never  committed  any  offoise  be- 
fore? A.  Well,  I  never  did.  Q.  Do  you  know 
this  little  Butterfield  girl?  A,  Yes,  sir. 
Q.  Do  you  know  what  her  name  Is?  A. 
Eunice,  I  guess  •  •  •  Q.  Do  you  remem- 
ber an  occasion  when  She  come  down  to  get 
you  to  go  up  to  her  fatb^'s  on  some  business 
of  some  kind — about  two  years  ago?  A.  I 
don't  remember.  Q.  You  don't  remember 
that?  Do  you  remember  an  occasion  when 
you  grabbed  hold  of  her  and  pulled  her  over 
on  your  lap  and  tried  to  get  your  bands  up 
under  her  clothes?  A.  No,  sir.  Q.  You  say 
you  did  not  do  that?  A.  No,  sir;  not  that  I 
remember  of.  Q.  You  would  remember  a 
thing  like  that,  wouldn't  you?  A.  I  guess  I 
would  if  I  done  It  *  *  •  Q.  Will  you 
answer  you  did  not  do  that?  A.  Yea,  sir.** 
That  tbe  cross-examination  complained  of 
was  incompetent  and  highly  Improper  there 
can  be  no  doubt.  The  rule  Is  too  well  eatab- 
lisbed  to  admit  of  question  that,  where  a  wit- 
ness Is  cross-examined  on  a  matter  collateral 
to  tbe  Issues,  he  cannot,  as  to  bis  answer,  be 
contradicted  by  tbe  party  putting  the  ques- 
tion. When  a  party,  on  cross-examination, 
asks  a  witness  an  immaterial  question,  be  Is 
concluded  by  tbe  answer,  and  will  not  be  per- 
mitted to  call  a  witness  to  contradict  it  Mc- 
Duffle  V.  Bently,  27  Neb.  S80,  43  N.  W.  123; 
Oarp«)tfflr  V.  Lingenfelter,  42  Neb,  728.  60 
N.  W.  1022,  82  L.  R.  A.  422;  Farmers'  L.  &  T. 
Co.  V.  Montgomery,  80  Neb.  83,  4A  N.  W. 
214;  Johnston  v.  Spencer,  61  Neb.  202.  70 
N.  W.  982.  A  witness  cannot  be  cross-exam- 
ined as  to  any  fact  which  is  collata*al  and 
Irrelevant  to  the  Issues,  for  the  purpose  of 
contradicting  him  by  other  evidence  If  he 
should  deny  it,  thereby  discrediting  his  testi- 
mony. Caxta  V.  State,  36  Neb.  M  N.  W. 
S63.  The  ml*  U  perhaps  niin«  Thmrgly 
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stated  In  Republican  Valley  B.  R.  Ca  t. 
Linn,  15  Neb.  2S4.  19  N.  W.  8S,  where  It  Is 
sal^:  "A  party  who,  on  croH-ezaininBtlon  of 
a  wltaesa,  asks  blm  an  Immatwlal  question. 
Is  concluded  by  bis  answer,  and  cannot  call 
another  witness  to  Impeach  blm."  That  this 
evidence  was  Incompetent  and  Immaterial 
tbere  can  be  no  qnestlfm.  In  BIcAlllster  t. 
State  (Wis.)  88  N.W.  212,  it  was  held:  "On 
a  trial  for  an  ananlt  with  intent  to  rape^ 
evidence  of  an  attempt  of  accused  to  commit 
a  similar  crime,  on  another  person  Is  inad- 
missible." In  Elliott  T.  State,  34  Neb.  48, 
61  N.  W.  816,  where  the  accnsed  was  a  wit- 
ness m  bis  own  behalf,  the  prosecuHi^  officer, 
on  CToes-eramlnatton,  questioned  him  as  to 
Us  being  charged  with  the  commission  of  a 
Blmtlar  tndvendnit  offense,  one  not  connect- 
ed with  the  crime  tot  which  he  was  being 
tried,  and  snch  cross-sxamlnatliHi  was  hdd 
to  be  hl^ly  Imprtver  and  prejndlclal. 

After  having  thus  cross-examined  the  ac- 
cused, and  having  obtelned  bto  denial  of  an 
assanlt  iqjKm  the  Bnttarfleld  girl,  tiie  county 
attorney,  In  rebuttal,  called  her  as  a  witness, 
and,  after  proving     her  that  some  two  years 
b^ore  the  present  charge  was  preferred 
Against  the  accused  she  was  with  him  going 
from  his  place  to  her  home,  asked  her  the 
following  questions:  "Q.  What,  If  anything, 
did  the  accnsed  do  that  day  on  tlie  road  np 
to  your  place?"  This  question  was  objected 
to,  and  the  objection  sustained,  wherei^n 
the  prosecuting  attorney  exc^rted.  He  then 
asked  her:   "Q.  I  will  ask  yon . whether  or 
not  the  defendant  atten^)ted  to  put  liis  hands 
up  under  your  clotbtug?"  This  was  also  ex- 
cluded, and  the  state  excepted.  The  court 
thereupon  told  tiie  Jury  to  disregard  the  last 
question.  'Wbeareupm  the  county  attorn^ 
made  an  offer  of  proof,  wUcb  was  objected 
to.  and  the  objection  was  snstelned,  to  which 
ruling  he  excepted.  We  are  of  the  (pinion 
that,  in  view  of  the  condlti«t  of  the  evidence 
and  under  tb»  drcmnstances,  as  disdosed  by 
the  record  in  tills  case,  sndk  a  proceeding 
amounts  to  gross  mlscraiduct  on  the  part  of 
the  prosecuting  officer.  He  not  only  as^fd 
the  accused  Incompetent  and  irrelevant  ques- 
tions, with  the  purpose,  as  it  must  liave  ap- 
peared to  the  Jury,  ot  showing  that  he  had 
been  gutlty  of  a  similar  offense  upon  another 
young  girl  at  a  previous  time;  and,  falling  to 
obtain  an  affirmative  answw  to  hta  question, 
be  then  prcvoeed  to  Impeach  the  accused 
by  the  evidaioe  of  the  p«son  alluded  to.  He 
moat  have  known  tbat  he  had  no  right  to 
BO  croas-cKamine  the  accused,  and.  having 
Bucb  knowledge,  be  further  resorted  to  tfae 
extreme  and  unwarranted  procedure  of  put- 
ting Eunice  Butterfield  on  the  witness  stand 
and  propounding  to  bar  the  questions  above  set 
forth.  The  fact  that  the  testimony  was  Ob- 
J  acted  to  by  the  accused,  and  was  thus  ex- 
cluded, would  strongly  Indicate  to  the  Jury 
that  the  witness,  if  permitted  to  testify, 
would  not  only  impeach  him,  but  would 
proT*  lilm  guilty  of  a  similar  offense^  In 
106N.W^-07 


Elliott  V.  Stete,  supra.  Judge  Maxwell,  spr- 
ing for  the  court,  said :  "The  plaintiff  was 
a  witness  In  bis  own  behalf,  and  on  cross* 
examlnatitm  the  county  attorney  asked  the 
accused  tiie  following  question:  *Q.  Were 
you  ever  In  Burnett  county,  Texas?  A.  Tes, 
sir.  Q.  Is  it  not  a  fact  that  you  stole  a 
horse  in  Burnett  county)  A.  I  never  did; 
no,  sir.  Q.  Don't  you  know  that  the  sheriff 
has  a  warrant  for  you  for  stealing  a  horse 
in  that  county?  A.  I  don't  know  it;  no,  sir'— 
and  other  questions  of  like  cbaractor.  Such 
cross-examination  Is  highly  Improper  and  can- 
not foil  to  be  prejndielal.  A  prosecuting  of- 
ficer, in  his  seal  to  enforce  tiie  law,  must  not 
forget  that  he  aUo  occupies  a  sonljudtclal 
position,  and  that  bis  dn^  requires  htm  to 
resort  to  no  questimmble  or  improper  means 
to  secure  a  conviction.  The  emblem,  on  ev- 
ery courthouse,  of  Justice  holding  the  scales 
In  equlmlse  would  be  a  meaningless  symbol, 
if  even  one  of  the  poorest  and  most  abject  of 
human  kind  was  nnj^tly  deprived  of  a  right 
The  state— the  people  collectively  in  their  coi^ 
porate  capacity — ^wlll  not,  through  Ite  officers, 
be  permitted  to  do  acts  which  ererj  fairmlud- 
ed  Individual  thereof  would  condemn,  and 
which,  as  tndlvldnals,  they  would  not  sanc- 
tion. Tb»  questions  quoted,  and  others  of 
like  kind,  must  have  been  prejudicial  to  the 
accused.  Where  a  defendant  In  a  criminal 
case  offers  himself  as  a  witness  on  his  own 
behalf  he  Is  subject  to  the  same  rules  of 
cross-examination  as  other  witnesses,  and  it 
is  the  duty  of  the  court  to  keep  the  cross-ex- 
amination within  tiie  law.** 

As  stated  above,  the  prosecuting  attorney 
Is  a  aemljudldal  officer.  The  stete  tor  whom 
be  prosecutes  does  not  desire  the  cMiviction 
of  an  Innocent  person,  and  It  is  as  much  bis 
duty  to  see  to  It  that  such  conviction  shall 
not  take  place  as  It  is  his  duty  to  use  bis  ut- 
most endeavors  to  fairly  convict  the  guilty. 
He  should  never  let  his  seal,  or  the  tonpte- 
tion  to  obtain  the  glttterli^  bauble  of  suc- 
cess, lead  him  to  the  employment  of  ques- 
tionable or  nnftklr  methods  Cor  tbe  purpose 
of  securing'  a  conviction.  It  was  stated  by 
Ix>rd  Chief  Justice  Hale  that  the  charge  of 
rape  was  one  easy  to  be  made  and  difficult 
to  be  defended  against  It  Is  a  matter  of 
common  knowledge  that  this  offense  Is  so  re- 
volting in  Ite  nature  that  tm  one  to  be 
charged  with  Ite  commission  Is  sufficient 
to  prejudice  the  human  mind  against  blm. 
Thwetore  prosecuting  attorneys  and  conrte 
should  both  car^lly  guard  the  righte  of  the 
defoidant  In  such  cases,  and  see  to  It  that  he 
is  not  unjustly  convicted.  In  the  Instant  case 
tbe  public  prosecutOT  seems  to  have  fo^otten 
tiiese  well-estebllsbed  and  salntery  rules,  and 
allowed  himstif  to  resort  to  a  course  of  con- 
duct which  was  mifalr  and  highly  prejudicial 
to  the  righte  of  the  accused.  That  such  con- 
duct amounte  to  reversible  error  seems  clear, 
and  for  this  reason,  if  for  no  other,  the  Judg- 
ment  of  the  district  court  should  be  reversed, 
and  a  new  trial  granted. 

Digitized  by  Google 


898 


106  NORTHWESTBBN  BBPORXEiE. 


(Keb. 


Having  concluded  to  rererae  the  Judgment 
for  the  reason  above  mentioned,  we  will  not 
undertake  to  dlsciua  or  pass  upon  the  many 
other  aaalgnmaita  of  wror  contained  In  the 
record.  The  Judgment  of  the  district  ooort 
la  therefore  reversed,  and  the  cause  remanded 
tor  a  new  trlaL 

Reversed  and  remanded. 

HOLCOMB*  O.  3^  Bxpnmm  no  oi^<m. 


STATB  «x  rd.  MELLOR  v.  GROW  «t  al. 
(Snitreme  Court  of  Nebraska.   Nov.  11,  1905.) 

1.  Taxation— ABSEBainNiv-CoBBBcnon. 

Chapter  112,  p.  615,  Laws  1905,  amenda- 
tory of  section  121,  art  1,  c  77,  Comp.  St. 
19W,  aathorizcs  a  county  board  to  correct 
"evident  errors  of  assessment,  or  of  apparent 
groas  injostlce,  in  overvaluation  or  ondervalua- 
tion  of  real  property,"  at  any  of  its  annual 
meetingB,  whether  anch  errors  or  injustice  be- 
doe  to  atmie  act  of  the  aaKssw  or  to  that  of 
the  board  Itself. 

2.  SAm-^ornr  PcrmoH. 

The  several  owners  of  different  tracts  or 
lots  of  land  may  unite  in  a  petition  to  the 
b<»rd  for  relief  from  such  errors  and  injustice. 
8.  Baub— Dgoibion  or  Gountt  Boabd— Fobcb 

AND  ElTBCT. 

Where  the  county  board  has  jurisdiction  of 
the  subject-matter  and  the  parties,  and  grants 
such  relief,  its  orders  in  that  beiialf  are  not 
subject  to  review  in  a  collateral  proceeding, 
but  are  conclusive  nntll  set  aside  on  error  or 
appeal. 

(Byllabos  1^  the  Court) 

Commissioners' Opinion.  Department  No.  2. 

Mandamus  by  the  state  of  Ndiraaka,  <m 
the  relation  of  William  B.  Mellor,  against 
D.  O.  Orow  and  others,  aa  the  board  of  equa^ 
liation  of  Bhermaui  county,  to  require  re- 
ipondents  to  vacate  certain  orders  reducing 
tlie  assessed  value  of  certain  real  estate. 
Writ  dolled. 

R.  J.  Nightingale,  for  relator.  J.  S.  Pedler 
and  H.  M.  Hathew,  for  respondents. 

ALBERT,  a  This  Is  an  original  appUea- 
Uou  to  this  court  for  a  writ  of  mandamus, 
requiring  the  reepondenta,  who  constltnte  the 
board  of  equalisation  of  Sherman  county,  to 
vacate  oartaln  orders,  made  by  that  body  In 
3005  at  Its  aimual  meeting,  redndng  the  a»> 
■eased  valoatlon  of  cwtalu  real  estate  In  that 
county,  and  the  restoration  of  tlie  original  val- 
uation thweof  on  the  tax  list  Tlie  lands 
were  duly  assessed,  and  the  assenment  duly 
acted  uptn  by  the  board  of  equallsatltm.  In 
1904.  At  the  sitting  of  the  board  of  equaliza- 
tion in  1906  four  petltlona,  each  describing  sev- 
eral tracts  of  land  and  signed  by  the  owners  of 
the  respective  tracts,  were  presmted  to  such 
board.  The  petitions  allege  In  substance 
Oiat  than  are  evident  errora  ot  assessment; 
and  gross  Injustice  In  overvaluation  of  the 
real  estate  described  in  the  petitions  "ss 
valued  and  equalised  by  the  board  for  the 
purpose  of  taxatdon"  In  1904,  and-ttie  relief 
■ought  In  each  case  was  a  reduction  of  such 
valuatlMi.  Evidence  was  taken  and  iSt» 


board  granted  the  relief  prayed.  The  relator 
thereupon  made  due  demand  on  the  board  for 
a  vacation  of  the  several  orders  granting  re- 
lief to  the  petitioners,  and  for  the  restoration 
of  the  original  valaation  of  their  lands  to  the 
tax  list  The  latter  demand  was  also  made 
on  the  county  cleric,  who  is,  ex  officio,  a 
member  of  the  board  of  eqnallxatlon.  The 
respondents  severally  refused  to  comply  with 
the  demands,  whereupon  the  relator  filed 
this  application. 

The  case  involves  an  examination  of  some 
of  the  provisions  of  what  is  commtmly  known 
as  the  "Revwae  Act  of  1906,"  and  which,  aa 
originally  passed,  conatltutes  Chapter  77, 
Oomp.  St  1908.   Section  100,  art  1,  of  that 
chapter,  provides  "Uiat  all  real  estate  In  tills 
state,  subject  to  taxation,  ahall  be  assessed 
on  the  first  day  of  April,  1904.  and  every 
fourth  year  themftra,  which  assessment 
shall  be  used  as  a  basis  of  valuation  for  tax- 
ation until  the  next  quadrennial  assessment 
except  as  in  hereinafter  provided."   The  ex- 
ception, so  for  as  this  case  !■  concerned  at 
least,  refers  exdnslvdy  to  such  dianges  as 
may  be  lawfully  made  by  the  board  of  equal- 
ization.  Section  121,  Id.,  relates  to  the  ses- 
sions, powers,  and  duties  of  tSie  comity  board 
of  equaliaation,  and  provides,  amtmg  otha 
things,  that  the  board  shall  "at  its  meethig 
In  1904  and  every  fionrOi  yesr  thereafter, 
equalise  the  valuation  of  real  property  of  tbe 
county,  by  raising  the  valuation  of  such 
tracts  and  lots  as  are  assessed  too  low,  or 
lowering  the  valuation  of  such  tracts  and 
lots  as  are  assessed  too  high.   *   «   •  " 
It  will  be  obsrarved  that,  under  the  ptorMmu 
of  the  sections  Just  referred  to,  the  valuation 
of  real  estate  aa  returned  by  the  asscaoor 
and  acted  upon  and  adopted  by  tbe  board  of 
equalisation  In  1904,  aside  from  the  rigrht  of 
appeal  to  the  dlstrlet  court  given  by  Bectkn 
124,  Id.,  and  the  Inherent  pow«  of  tbe  Leg- 
Islature  to  amend  or  r^sal  the  law,  was  Ir^ 
revocably  fixed  and  settled  until  tbm  next 
quadrennial  asseeamoit  But  In  19(K(  an  act 
to  amend  section  121,  sujnv,  was  passed  with 
an  ttnwgency  clause,  whweby  the  power  of 
the  county  board  to  raise  or  lower  the  valns' 
tl<m  of  real  property  was  enlarged,  by  tnaert- 
tng  Immediately  after  the  auitence  aiding 
with  tbe  word  '^Igh,"  in  the  abovte  qnota- 
tion,  tbe  following:  'Vut  In  casea  of  evi- 
dent error  of  assessment,  or  of  apparent 
gross  Injustice  In  overvaluation  or  under- 
valuatdon  of  real  propoty,  the  ooun^  board 
of  equalisation  may,  at  any  of  its  annual 
meetings,  consider  and  correct  tbe  same  by 
raising,  after  due  notice  has  beat  given  to  tbe 
interested  par^  or  parties^  or  by  lowerii« 
tin  assened  valuation  of  waxA  real  iwopoty." 
Laws  1906,  p.  OlS,  c  112,  |  1.   In  ahort,  ss 
the  law  stood  whoi  the  petitions  In  iineatim 
were  presented  and  acted  upon,  the  conn^ 
board  had  antiiority  to  correct  "evident  er- 
rors of  assessment     of  apparent  gross 
Jwtlce  in  overvaluation  or  noderralnaticm  of 
real  property." 
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There  Is  do  dlapate  as  to  the  law  thus  far, 
but  the  relator  coDtends  that  the  words  "a»- 
Bessmetits"  and  "valuation,"  as  used  In  the 
amendment  of  1905,  relate  exclusively  to 
the  acts  of  the  assessor,  and,  as  the  correc- 
tions In  question  wore  of  allied  "evident 
errors  of  assessment  and  of  apparoit  gross 
Injustice  In  over  valuation  of  the  laxtA"  as 
"valued  and  eqaallzed"  by  the  board  itself 
In  1904,  they  were  not  within  the  amendment, 
and  the  board  was  without  Jurisdiction  to 
correct  them  at  Its  annual  meeting  In  190C. 
This  contention  Involves  a  narrower  construc- 
tion of  the  language  of  the  amendment  than 
we  are  disposed  to  give  It  While  the  words 
"araessment"  and  "valuation"  may  be  proper- 
ly used  to  designate  certain  acts  of  the  as- 
sessor, they  are  as  properly  and  more  fre- 
quently used  to  designate  the  official  estimate 
of  the  value  of  property  subject  to  taxation. 
While  the  assessor  makes  snch  official  esti- 
mate, it  ts  not  conclusive,  but  Is  subject  to 
revision  by  the  county  board  of  equalization, 
which  body  frequently  snbstitntes  its  own 
estimate  of  the  value  of  a  particular  portion 
of  the  property  for  ttiat  of  the  assessor.  See 
section  121,  supra.  Consequently  the  com- 
pleted assessment  or  valuation  of  property, 
which  forms  the  basis  of  taxation.  Includes, 
not  only  the  estimates  of  the  assessor,  but 
also  those  of  the  board  of  equalization. 
There  Is  nothing  in  the  amendatory  act  which 
leads  us  to  believe  that  the  Legislature  used 
the  two  words  in  the  restricted  sense  which 
the  relator  would  give  them.  The  act  Is 
remedial,  and  was  Intended  to  rea(A  cases 
where,  because  of  "evident  errors  of  aasess- 
ment  or  of  apparent  gross  injustice  of  ovo^ 
▼aluatlon  or  undervaluation."  a  taxpayer 
would  bear  more  or  less  than  his  Just  share 
of  the  burden  of  taxation.  The  necessity  for 
a  remedy  Is  Just  as  urgent  where  the  error  or 
injustice  is  In  the  act  of  the  board  as  where 
it  Is  in  the  act  of  the  assessor,  and  It  Is  not 
probable  that  the  Legislature  lost  sight  of 
this  necessity,  nor  that  It  Intended  to  pro- 
vide a  remedy  in  the  one  class  of  cases  and 
not  In  those  of  the  other. 

But  the  relator  ai^ues  that  any  one  ag- 
grieved by  any  action  of  the  board  had  al- 
ready a  remedy  by  appeal  or  error;  conse- 
qnently  the  amendment  was  not  necessary  to 
afford  relief  In  that  dass  of  cases.  But  It 
Is  equally  true  that  without  the  amendment 
one  aggrieved  by  any  act  of  the  assessor 
conld  have  such  act  reviewed  1^  the  board  of 
eqnallzatloii,  and,  falUng  thwe,  could  ap- 
peal to  flie  district  court  But  these  rem- 
edies  were  hardly  adequate.  Under  the  rev- 
enue act  of  1908  real  estete  was  to  be  as- 
Remted  In  1904  and  every  fourth  year  there- 
afteri  and  the  acts  of  the  assessor  coaM  be 
reviewed  by  tlie  board  and  the  Bssessments 
egaallsed  that  body  only  at  Its  quadren- 
nial meetlnga.  The  Maeesmoit  flnal^  adopts 
ed  by  the  board  at  snch  meetings  as  a  basis 
for  taxation  vonld  remain  such  basis  for  the 
next  four  years,  nnlesa  corrected  aa  appeal  to 
tlM  district  court,  which  onder  the  law  had 


to  be  prosecuted  within  20  days.  Error  was 
available  for  a  longer  period;  but  as  well 
known,  It  Is  an  unsatisfactory  remedy  in 
such  cases.  Through  Inadvert^oe  or  un- 
avoidable accident  the  time  for  pursuing 
these  remedies  was  frequently  allowed  to 
expire  before  the  necessary  steps  were  taken 
to  make  them  available.  Boildes,  cases 
might  arise  In  which  they  would  not  be 
available  onder  any  drcumstences,  as  where 
the  buildings  and  Improvemento  constituting 
the  chief  value  of  a  particular  piece  of  land 
were  destroyed,  or  a  comparatively  worth- 
less piece  of  land  improved  by  the  erection  of 
costly  buildings  after  the  quadreonlal  meet- 
ing of  the  board.  In  each  case  the  valuation 
adopted  by  the  board  as  a  basis  for  taxation. 
If  Just  when  adopted,  would  be  grossly  unjust 
after  such  changed  condition  of  the  property. 
As  the  law  stood  before  the  amendment 
there  was  no  remedy  for  cases  of  that  kind, 
or  for  any  other  error  or  Injustice  In  assess- 
ment or  valuation,  not  Jurisdictional,  and 
thgy  were  required  to  stend  until  the  next 
quadrennial  assessment  It  seems  to  us  that 
the  amendment  was  Intended  to  mitigate  such 
hardships,  not  by  giving  a  remedy  for  every 
case  of  error  or  Injusttce,  however  slight  but 
for  the  class  therein  specified,  whether  the 
same  are  committed  by  the  assessor  or  by  the 
board  itself.  By  stipulation  and  otherwise 
an  attempt  Is  made  to  bring  before  this  court 
the  evidence  token  before  the  county  board  at 
the  hearing  of  the  several  i)etitIon8  herein- 
before mentioned.  But  that  evidence  can- 
not be  reviewed  in  this  proceeding.  The 
board  had  Jurisdiction  of  the  subject-matter 
and  the  parties,  and  ite  orders  in  the  prem- 
isee  are  conclusive,  and  will  be  presumed  to 
have  been  based  on  sufficient  evidence  until 
reversed  on  appeal  or  error.  Desty  on  Taxa- 
tion, vol  1.  p.  603. 

Complaint  Is  made  that  several  property 
owners  Joined  in  one  petition  in  each  case. 
That  is  not  a  Just  ground  of  complaint  In 
cases  of  this  kind,  parties  frequently,  If  not 
generally,  act  without  an  attorney,  and  tech- 
nical ocactness  and  nicety  of  pleading  Is 
nelthor  expected  nor  required.  The  petitions 
are  sufficient  to  confer  Jurisdiction,  and  that 
la  sufficient  where,  as  In  this  case,  th^  are 
assailed  collaterally. 

It  Is  recommended  that  the  writ  be  denied. 

DUFFIB  and  JACKSON,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stoted  in 
the  foregoing  oldnion,  the  writ  at  mandamus 
la  denied. 


McKINLET-LANNINO  LOAN  ft  TBU8T 

CO.  T.  JOHNSON  at  al. 
(SnpnBM  Court  ot  Nebraska.   Nor.  22.  1900w) 

HOHBSTXAJ)  —  MOBTQAOn  —  UXTXHSIOH— DtS- 
CHABQE  OF  LlZH. 

A  mere  promise  by  a  creditor  to  a  bn^and, 
who  Is  the  sole  debtor  and  the  owner  of  the 
title  of  a  mortgaged  hmnestead.  that  tb»  former 
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will  forbear  for  a  term  of  jean  to  enforce  his 
past  due  obligatioiu  on  condition  tliat  the  lattu 
•hali  pay  pronjptiy  BeraiannDai  inBtailmenta  ol 
intereBt  at  a  greater  rate  tban  tliat  Kwmd 
in  the  contract,  will  not  operate  to  dla^ari* 
the  lien  of  tlie  incjimbrance, 
(Syllabiu  by  tlM  Court) 

CommlsBionCTB*  Opinion.  Deportment  M& 
1.  Ap^i  from  Diitiict  Ooort,  Bed  ^llow 
County;  Oir,  Judge. 

Action  ICcElnl^-Lttnnlng  Loan  A 
Trust  Company  against  Martba  JolinBon  and 
otbera.  Judgment  for  plaintiff,  and  defend- 
ants appeaL  Affirmed. 

Starr  &  Seeder,  for  appellanta.  <X  B. 
Bidred  and  J.  W.  Jame%  tor  appellee. 

AMES,  O.  William  Jolmaott  was  tbe  owner 
of  a  tract  of  land  In  Bed  WlUow  county 
In  this  state,  and  togetber  with  hla  wife  was 
in  occupancy  of  it  as  a  bomeatead.  On 
the  lOtb  day  of  April.  1883,  the  husband 
borrowed  of  the  plaintiff  $1,000  and  executed 
bis  note  for  that  amount  payable  March  1, 
1898,  with  Interest  at  the  rate  of  e  per  cent, 
per  annum,  payable  semiannually  until  ma- 
tnrily,  and  at  the  rate  of  10  pw  cent  per 
annum  thereafter  If  the  principal  abonld 
not  be  paid  when  due.  This  instrument 
was  secured  by  a  mortgage  on  tbe  bomeatead 
executed  by  both  huaband  and  wife.  On 
October  17,  1898,  tbe  note  was  more  tban 
seven  mtrnths  past  due.  No  part  of  the  prin- 
cipal had  been  paid  uid  there  was  accrued 
and  unpaid  Interest  upon  It  to  the  amount  of 
9428.  On  that  day  the  husband  paid  to  the 
mortgagee  the  sum  of  9600  et  which  9200 
was  appn^riated  to  the  complete  satlsfae- 
tion  of  the  oUlgatlon  for  accrued  Interest  and 
9900  to  a  reduction  of  the  principal  of  the 
note,  and  on  that  day  also,  the  payee  or 
some  one  in  Its  behalf,  in  ctmsideratlon  of 
the  premises.  Indorsed  upon  the  note  the 
following  memorandum:  "Paid  on  tbe  prin- 
cipal of  within  bond  three  hundred  dollars." 
"Balance  principal  extended  five  years  from 
September  Ist,  1898,  at  seven  per  cent  aemi- 
anually  provided  interest  payments  be  made 
promptly  when  due."  Interest  payments  as 
provided  by  this  memorandum  were  made 
until  September  1,  1900,  when  tbey  were 
finally  dlscontlnaed,  and  no  farther  pay- 
ment than  tbat  above  noted  has  been  made 
upon  the  principal.  The  husband  having 
died,  this  action  was  begun  September  16. 
1902,  against  tbe  widow  and  heirs  at  law, 
for  a  foreclosure  of  the  mortgage,  and 
resulted  In  a  decree  as  prayed,  from  which 
tbe  defendants  have  appealed  to  this  court 

The  sole  defense  is  that  evidenced  by  tbe 
indorsement,  there  was  a  contract  for  a  re- 
newal and  extension  of  the  loan  superseding 
the  former  obligation  and  discharging  the 
homestead  from  the  incumbrance,  because  it 
was  entered  Into  between  the  husband  and 
the  mortgagee  alone,  or  without  the  concur- 
rence and  Joinder  of  the  wife.  But  the 
memorandnm  on  the  note  does  not  appear 


to  liave  had  or  to  have  been  Intended  to 
have  the  effect  sought  to  be  Imputed  to  it 
It  was  not  signed  or  subscribed  by  either 
of  the  parties  to  the  note  or  by  anybody  on 
behalf  of  either  <tf  them,  and  it  does  not 
import  any  contract  or  promise  on  the  part 
of  the  husband  or  any  one  else  to  pay  any 
sum  either  as  inrincipal  or  as  Interest  at  any 
time  or  at  any  place.  The  most  that  can 
be  Inferred  from  it  is  that  the  creditor  had 
promised  to  forbear  enforcing  his  security 
for  the  term  of  five  years  upon  condition 
that  during  that  length  of  time  the  debtor 
should  make  prompt  payments  of  semiannual 
installments  of  interest  at  the  rate  of  7  per 
cent  per  annum,  but  whether  tiie  debtor 
should  make  snch  payments  or  any  of  them 
was  left  wholly  to  his  option.  If  at  any 
time  he  failed  to  make  them,  the  creditor  was 
released  from  bis  promise,  and  at  liberty  to 
enforce  his  security  according  to  Its  tenoMi 
Even  If  the  memorandnm  had  been  tamed 
Into  a  formal  agreement  formally  executed 
and  had  eq>reB8ly  aUpulatod  for  an  ex- 
tension of  time,  it  may  well  be  doubted  tf  it 
would  have  been  supported  by  a  auffldent 
conaldwattoL  At  the  time  It  was  made  the 
debtor  paid  a  part  oi  the  principal  and  also 
a  little  more  than  half  of  the  accrued  and 
past-due  int»est  in  discbarge  of  the  whole 
of  the  latter,  and  tbe  note  was  a  demand 
obligation  bearing  Interest  at  the  rate  et 
10  par  cmt  per  annum.  This  rate  tbe 
creditor  promised  to  compound  for  7  per 
cent  on  condition  that  the  latter  abould 
be  paid  promptly  at  Btated  intervals.  We  fall 
to  see  what  pecuniary  benefit  or  advantage 
he  could  have  gained  or  secured  by  such  a 
contract,  because  as  we  have  said  the  debtor 
did  not  agree  to  pay  the  spedfled  rate  of  in- 
terest or  any  Interest  tor  any  length  of 
time  or  at  any  time,  nor  did  he  agree  not 
to  pay  off  and  discharge  the  principal  of  tbe 
debt  at  once  or  as  soon  as  be  ^ould  (AfMae 
to  do  so.  The  only  contract  he  ever  made  In 
these  respects  was  expressed  upon  the  face 
of  his  notes  and  mortgage.  What  oral 
promises.  If  any,  he  may  have  made  tai  tbese 
regards  are  Immaterial.  The  homestead  law 
does  not  treat  of  oral  promises,  and  neitber 
he  nor  his  wife,  nor,  of  course,  his  creditor, 
was  or  could  have  been  bound  by  tbem 
to  the  prejudice  of  the  rights  of  either  as  es- 
tablished the  note  and  mortgage.  Anxie- 
ty of  the  courtt  to  susteln  and  protect  the 
homestead  right  laudable  as  It  Is.  ought  not 
to  be  carried  to  tbe  extent  of  punisblng 
lenient  and  forbearing  credltMs  for  acta  of 
generosity  and  benevolence  1^  depriving 
tbem  of  tbelr  securltleEL 

We  recommend  tbat  the  Judgment  of  the 
district  court  be  affirmed. 

LETTON  and  OLDHAM,  Oa,  concur. 

PER  CURIAM.  For  the  reasons  stated  ta 
the  forcing  (pinion.  It  is  ordered  tbat  the 
judgment  of  flw  district  court  be  aflli'maa. 
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TUnTANT  T.  OIBBBN. 
OBnpvane  Court  of  MtniMsota.  Doe.  22,  1909.) 

1.  GoRPounoNS  —  lNaoi.TK»OT  —  AoraoR 

AOAINBT  StOCEHOLDBBB. 

Where  the  complaint  states  facta  sufficient 
to  establiah  a  atockholder't  liability  under  tbo 
Conatitation,  by  reason  of  his  ownership  of 
stock  at  a  time  when  the  corporation  was  in 
debt  and  insoWent,  such  Issae  is  not  waived  by 
the  additional  allegation  that  the  stock  bad  sob- 
seguently  been  transferred  In  bad  faitli  and 
without  consideration. 

2.  Saioc— TBANsnB  or  Stock. 

Such  stockholder  was  liable  upon  Us  stock, 
notwithstanding  the  fact  that  he  had  snbse- 
qnently  transfrared  the  same  in  good  faith  for 
a  Toluable  consideration,  and  It  was  error  to 
dismiss  the  action  at  the  close  of  appellant's 
oas''  upon  the  gronnd  that  the  evidence  was  In- 
■officient,  and  upon  the  ground  that  ^tpellant 
abandoned  the  cause  of  action  in  not  proving  a 
legal  transfer  of  the  stock  as  alleged. 
8.  Sauk— Fabtiks. 

The  original  stockholder  was  liable  In  an 
independait  action,  and  It  was  not  necessary  to 
make  the  transferee  a  party.  If  respondent 
desired  to  have  him  made  a  party  upon  the 

f round  that  ezecotion  might  be  enforced  against 
im  in  the  first  instance,  because  of  his  prtmary 
liability,  application  should  hare  been  made  tor 
such  purpose. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court;  Rama^r  Ooan- 
t^;  Qrler  M.  Orr,  Judge. 

Action  bj  Francis  B.  Tiffany,  as  reoeiver 
of  the  Capital  Citr  Beal  Estate  &  ImproTe- 
ment  Company,  against  Peter  Joseph  Olesen. 
Prom  an  order  daiylng  a  nenr  trial,  plaln- 
tlir  ap^la.  BerenedL 

W.  H.  Tardlegr.  for  appellant  a  D.  A  B. 
I>.  O^rien.  tor  respondent 

UiWIB,  J.  This  action  vas  brought  un- 
der chapter  272,  p.  SIS,  Iawb  180D,  for  the 
purpose  of  recovering  ttom  respondent  the 
amount  of  his  Uabllfy  as  a  atockholdmr  in  the 
capital  OUj  Real  Bsta1»  &  Improvement  Com- 
pany, an  Insolvoit  corporation.  The  com- 
plaint set  out  the  fact  that  July  12.  1887. 
respondeit  owned  108  shares  of  the  capital 
stock  of  tile  Capital  City  Company;  that 
July  7,  189D,  the  company  then  bebig  inaol- 
vent  respondent  transferred  bis  stock  to  one 
Edwkrd  Borsch;  that  such  transfer  was 
made  for  tbe  purpose  of  avoiding  his  liablli- 
^  as  a  stockholder  for  the  indebtedness  of 
the  company;  that  the  transfa  was  not  made 
In  good  faith  and  was  without  oonsidentlon. 
The  complaint  further  contained  the  state- 
ment that  reowndent  was  liable  for  the 
debts  of  the  Capital  City  Company  to  an 
amount  equal  to  the  par  value  of  the  stock 
omied  1^  him  at  the  time  of  the  transfer, 
and  that  by  virtue  of  an  order  of  usessment 
dniy  made  resfpondent  was  within  80  days 
required  to  pay  to  appellant,  as  receiver,. 
95,16<^  tbm  amount  of  the  assessment  Ttn 
answer  alleged  that  prior  to  1889  respondent 
for  a  valuable  consideration  transferred  all 
of  his  stock  to  Edward  Borsch,  who  Is  now 
the  owner  and  holder  thereof;  that  such 
etaares  of  stot^  were  duly  transferred  on  the 


books  of  the  company;  and  that  at  the  time 
of  such  transfer  respondoit  was  not  aware 
of  any  listing  Indebtedness  of  the  Capital 
City  Company.  The  cause  wait  to  trial, 
and  at  the  close  of  appellantfs  case,  on  mo- 
tion of  respondent,  the  court  dismissed  ths 
action  upon  the  ground  that  appellant  failed 
to  establish  a  cause  ot  action,  and  town  the 
ground  that  counsel  for  respondent  had  been 
misled  In  preparing  for  the  trial,  assuming 
that  tiie  only  issue  was  the  validity  of  the 
transfer  of  ttie  stock. 

TtK  complaint  states  a  cause  of  action, 
based  iQK>n  the  fact  that  respondent  was  the 
ownw  of  the  stock  at  the  time  of  the  indebt- 
edness of  the  company.  In  Ommlson  v. 
United  States  Investmoit  Co.,  70  Minn.  292, 
78  N.  W.  149,  the  nature  of  such  liability 
was  thcnroughly  ezponnded,  and  it  was  clear- 
ly held  that  a  shareholder  In  a  corporation 
cannot  affect  his  constltothmal  liability  for 
the  prior  debts  of  fba  corporation  by  a  bona 
flde  sale  of  his  stock  to  a  solvoit  party  and 
a  transfer  thereof  on  the  books  of  the  corpo- 
ration. Such  was  the  Issue  tendered  by  the 
complaint  and,  althou^  it  was  ^^ttonally 
alleged  that  the  stock  had  been  transferred 
to  Borsch  without  a  valuable  omsideratlon 
and  not  In  good  falOi,  there  is  nothing  ap- 
pearii^  from  the  «miplalnt  Itself  which  war- 
ranted the  conrt  or  mp(mdmt  In  assnmlng 
that  appeilant  Intended  to  abandon  It  and 
rely  for  ground  of  relief  upon  the  mere  fact 
that  the  stock  had  been  transferred  without 
consideration.  The  answer  did  not  deny  the 
constitutional  liability  ot  respondent  but  as 
an  affirmative  defense  alleged  that  prior  to 
1889  the  stock  bad  been  sold  and  assigned 
tor  a  nlnable  consideration  and  in  good 
faith,  and  that  a  transfer  had  been  eflEected 
iQMm  tlH  books  of  the  company.  At  the  trial 
appellant  proceeded  to  introduce  evidence 
sufficient  to  establish  respondent's  constitu- 
tional liability  as  a  stockholder,  and  proved 
that  during  the  ezlstmiee  of  the  indebtedness 
of  tlie  company  respondent  was  the  owner  of 
the  stock  mentioned.  If  respondent  was  ml^ 
led  the  allegations  of  the  complaint;  and 
inadvertently  assumed  that  the  only  Issue 
tendered  was  as  to  the  validity  of  the  transfer 
of  the  stock,  and  ttiat  he  liad  a  good  and  sub- 
stantial defense  to  the  claim  that  he  was 
constltuti(maIly  liable,  It  was  Incumbent  uptm 
him  to  apply  to  the  court  for  a  oonttnnance 
of  the  case.  In  order  to  secure  time  to  pre- 
pare tbe  defense;  but  he  was  not  entitled  to 
a  dismissal  of  the  action  at  the  close  of  ap- 
pellanf  s  case  upon  that  ground,  or  upon  tbe 
ground  that  the  evidence  was  Insufficient 

Respondent  contends  that  under  the  rule 
la  Harper  v.  Carroll,  86  Minn.  487,  69  N. 
W.  610,  1069,  an  lnde[>endait  action  Ud 
not  lie  i^lnst  respondent;  that  the  trans- 
feree, Borsch,  was  a  necessary  party  and 
primarily  liable;  and  that  respondent  was 
only  secondarily  liable,  and  therefore  the 
action  was  properly  dismissed  at  the  close 
of  appellantfs  cam  Conceding  the  proposi- 
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tton  to  be  trae,  the  question  would  arise 
whether  rcBpondent  should  not  hare  raised 
it  by  demurrer  or  answer.  But  the  rule  In 
Harper  t.  Carroll  has  no  application  to  tUa 
ease^  as  It  Is  presented  on  this  a^eaL  Then 
all  of  the  parties,  tranaferrors  and  trans- 
ferees of  the  stock,  were  before  the  court 
In  assessment  proceedings,  and,  jndgmmt 
having  been  entered  against  than  all.  the 
court,  as  an  incident  to  the  cnforcemoit  of 
the  liability,  directed  that  execution  Issue  in 
the  first  instance  against  the  transferees  In 
the  order  of  transfer,  l^ere  Is  nothing  in 
that  ease  to  indicate  that  it  was  the  inten- 
tion to  lay  down  the  rule  that  in  a  case  like 
this  a  s^arate  action  will  not  lie  against  the 
original  faoldw.  It  might  have  been  more 
convenient  for  respondent  if  Borsch  were  a 
party  to  the  action.  In  order  that  execution 
might  be  ordered  to  Issue  first  against  the 
party  primarily  liable,  and  doubtless  the 
trial  court,  on  proper  application,  would 
cause  such  action  to  be  taken;  but  It  was 
not  Incumbent  upon  appellant,  In  the  first 
instance,  to  make  him  a  party. 
Order  meraed. 


LLOYD  St  aL  T.  SIMONS  et  aL  (two  eases). 
(Sufweme  Ooort  of  Minnesota.  Feb.  16,  1906.) 

1.  BQTTrrr  —  PiAAniiro— CoHPLAiNT— Dnnm- 

BEB. 

This  Is  an  eqnltaUe  action  to  cetabliBh  an 
unrecorded  lost  deed  of  land  and  to  cancel  sab- 
sequttit  adrase  deeds  thereof.  Beld,  an  ob- 
jection to  a  cMDplaint  in  eqijity  that  the  plain- 
tiff has  an  adequate  remedy  at  law  must  be 
taken  bj  demurrer  or  It  Is  waived.  The  com- 
plaint herein  does  not  show  np«i  Its  face 
as  a  matter  of  law  that  the  plaiatHh,  or  those 
thronsb  whom  they  claim,  were  foUtr  of  such 
laches  at  to  disentitle  than  to  any  lellef. 

[Ed.  Note. — For  eases  in  point,  see  vol.  19, 
Gent.  Dis.  Equity,  {  495.1 

2.  Same— Lachxb— DiscBimoif  or  Ooubt. 

The  question  of  laches  Is  to  be  dedded  op- 
<Hi  the  drenmstancea  of  each'  particular  case. 
It  la  one  addressed  to  the  sound  dlacretion  of 
the  trial  jud^e  In  cases  where  tbe  evidence 
Is  conflicting,  or.  If  the  facts  be  undisputed, 
fair-minded  men  mifht  reasonably  draw  dif- 
ferent conclusims.  Such  was  the  gaMtlon  of 
laches  in  this  case,  and  there  was  no  abuse  of 
discretion  by  the  trial  judge. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Gent  Dig.  Equity,  |  192.] 

8.  Lomr  InsTBmcBinn— ■IQRi.BLtSHicBMT— Btx- 

DENCE. 

One  who  relies  upon  a  lost  deed  to  sua- 
tain  bis  title  must  establish  iti  execution,  loss, 
and  tlie  material  parts  tiiereof  by  clear;  satis- 
factory, and  convincing  evidence.  The  findings 
of  the  trial  judge  to  the  effect  that  the  deed 
here  in  question  was  executed,  but  was  lost 
before  it  was  recorded,  and  that  neither  the 
defendants  nor  any  person  through  whom  they 
respectively  claim  were  subsequent  purchasers 
of  the  land  or  mortgagees  In  good  faith,  are 
sustained  by  the  evidence. 

[Ed.  Note.— For  cases  hi  pointsee  vol.  33, 
Cent.  Dig.  Lost  Instruments,  H  62,  54,  07.] 

4.  SAiat— fi^IDBHCB. 

There  wwe  no  revoslble  errws  in  tiw  ml- 
tnts  of  the  trial  court  as  to  the  admission  of 
•videoce. 

(SyllabM  Iv  Ifaa  Court) 


Appeal  tnm  District  Gourt,  BeuTlUe  Coun- 
ty; Gorham  Powora,  Judge. 

Actitm  by  Mary  XL  Lloyd  and  others  against 
Anna  L.  Simons  and  aOun.  Judgment  tor 
plaintiffiB,  and  Anna  L.  Simons  and  others 
and  M.  KL  Hodder  wpeal  separately.  Af- 
firmed. 

A.  B.  DarellUB  (S.  R,  Child,  of  counsel), 
for  appellant  Hodder.  F.  IL  Allen,  for  oth- 
er ap[>ellant8.  John  J.  McHale  and  A.  T. 
Riete,  for  respondents. 

START,  0.  J.   This  is  the  second  appeal 
in  this  action.  Reference  la  here  made  to  tbe 
opinion  of  this  court  on  tbe  former  appeal 
(90  Minn.  237,  96  N.  W.  903)  for  a  full  state- 
I  ment  of  the  facts.  Tbe  action  was  brought  in 
i  the  district  court  of  the  county  of  R^vllle 
1  to  establish  an  unrecorded  lost  deed  of  80 
;  acres  of  land  in  that  county  and  to  cancel 
snbsequoit   recorded   adverse   deeds.  Tbe 
cause  was  tried  by  the  court  without  a  Jury, 
findings  of  fact  in  favor  of  the  plalntlfEs  were 
made,  and  as  a  conclusion  of  law  judgment 
whs  ordered  for  them  for  the  relief  demanded. 
Judgment  was  bo  stored,  from  which  the  de- 
fendants severally  appealed. 

1.  The  defendants'  first  oontenticm  la  tiiat 
the  complaint  does  not  state  a  cause  of  action 
for  equitable  relief,  for  the  reason  that  tbe 
plaintiffs  have  an  adequate  remedy  at  law, 
and,  further,  that  tbe  complaint  showB  iq>on 
its  face  such  nnexcused  laches  as  to  dlsen- 
titie  tbe  plaintiffs  to  any  equitable  relief. 
This  question  was  first  raised  In  the  brief 
of  counsel  on  tills  appeal;  that  Is,  Attet  two 
trials  of  the  action  on  the  merits.  There- 
fore tbe  omnplaint  must  be  held  safflci^t,  if 
by  any  reasonable  Intaidment  tbe  tacts  neces- 
sary to  constitute  a  cause  of  action  may  be 
Inferred.  Commonwealth  Tltie  Ina.  Co.  v. 
DoUeo,  71  Minn.  583,  74  N.  W.  881 ;  Brown 
V.  Fitcher,  91  Minn.  41,  97  N.  W.  416.  It  Is 
quite  clear  from  the  all^atlons  of  tbe  com- 
plaint that  the  plaintiffs  have  no  adeqnate 
remedy  at  law;  but,  this  aside,  an  objection 
to  a  complaint  In  equity  that  the  plaintiff 
has  an  adequate  remedy  at  law  must  be 
taken  by  demurrer  or  It  is  waived.  It  would 
be  intolvable  Injustice  to  pmnit  a  defraid- 
ant,  after  h»  had  answered  tbs  complaint 
and  after  two  trials  of  the  cause  on  tbe 
merits,  to  raise  for  the  first  time  the  objection 
that  tbe  plaintiff  bad  an  adequate  remedy 
at  law.  6  Bnc.  of  P.  &  P.  484.  Tlw  complaint 
does  not  show  tq>on  its  face  as  a  matter  of 
law  that  the  plaintiffs  or  those  through 
whom  they  claim  have  beoi  guilty  of  sntib 
laches  as  to  disentitie  tbe  plalntltr  to  any 
relief.  The  complaint  states  a  cause  of  ac- 
tion for  equitable  relief.  Sanborn  t.  Elads, 
88  Minn.  211,  86  N.  W.  838. 

A  further  claim  Is  made  In  this  coonectioo 
to  the  effect  that  the  whole  evidence  so  coa- 
duslvely  shows  laches  that  the  trial  court 
erred  in  granttm?  the  plaintiffs  any  relie& 
Laches  In  a  general  sense  is  sudi  negligence 
in  bringing  an  action  or  otherwise  saeiii  liin 


Digitized  by 


Google 


LLOTD  T.  SIMONS. 


903 


one's  right  as  will  preclade  him  from  ob- 
tafolng  equitable  relief.  The  qneBtion  of 
laches  Is  to  be  decided  upon  the  particular 
cUcnmstances  of  each  case.  Hence  tt  is  one 
addressed  to  the  sound  discretion  of  the  chan- 
cellor or  trial  Judge  In  cases  where  the  evi- 
dence is  conflicting,  or.  If  the  facts  be  nn- 
disputed,  ftir-mijided  men  might  reasonably 
draw  dlfferrait  conclusions  therefrom.  1 
Thompson  on  Trials,  S  1437;  16  Cyc.  1S2;  5 
Words  &  Phrases,  3969;  12  Bnc.  of  P.  A  P.  829. 
More  delay  does  not  constitute  ladies,  unless 
the  drctuBBtances  were  such  as  to  make  the 
delay  blamable.  Whether  the  delay  has  been 
culpable  or  not  depends  upon  many  clrcam- 
stances,  such  as  knowledge  of  the  facts,  In- 
fancy or  other  personal  disability,  mistake, 
nndlstnrbed  possession,  and  the  consequences 
of  the  delay  to  others.  Sanborn  t.  Bads,  38 
Minn.  211.  86  N.  W.  338;  Hayes  T.  Carroll, 
74  Minn.  134,  76  N.  W.  1017;  Wall  v.  Melike, 
89  Minn.  232.  94  N.  W.  688 ;  16  Oyc.  167.  The 
practical  question  in  each  case  is  whether 
there  has  been  such  an  unreasonable  delay 
ta  asserting  a  known  right,  resulting  In  preju- 
dice to  others,  as  would  make  It  Inequitable 
to  grant  the  relief  prayed  for.  We  have  con- 
sMered  the  evidence  relevant  to  the  questloD 
of  laches  In  this  case,  and  have  reached  the 
conclusion  that  the  question  was  not  one  of 
faw.  but  one  addressed  to  the  sound  dis- 
cretion of  the  trial  judge,  and,  further,  that 
there  was  no  abuse  of  discretion  In  this  cassu 
2.  The  trial  court  found  that  the  deed,  by 
'Virtue  of  which  the  plalnUfTs  claim  title  to 
the  land,  was  executed,  but  was  lost,  without 
ever  having  beea  recorded.  The  defendants 
challenge  this  finding  on  the  ground  that 
there  is  no  evidence  whatever  to  sustain  It 
There  Is  evidence  tending  to  support  the  find- 
ing, and  the  only  question  to  be  determined 
In  tttls  connection  is  whether  the  evidence  Is 
mffldoat  within  the  well-settled  rule  that 
cant  who  relies  upon  a  lost  deed  to  sustain 
bis  title  to  land  must  establish  Its  execution, 
loss,  and  the  material  parts  thereof  by  clear, 
satisfactory,  and  convincing  evidence.  It  Is 
cbnceded  that  on  June  1,  1877,  William  F. 
Furlong  was  the  owner  of  the  land,  subject 
to  a  mortgage  thereon  to  secure  the  paymoit 
of  ^  and  Interest  It  Is  tile  claim  of  the 
plalntUb  that  Furlong  smne  Ume  In  June, 
1877,  otmveyed  the  land  by  warranty  deed, 
subject  to  the  mortage,  to-Jamw  Bdwards, 
and  that  this  deed  was  never  recorded,  but 
was  lost  This  alleged  lost  deed  Is  the  one 
bere  In  questloa  <^  August  14,  1877,  James 
Bdwards  and  his  wife,  Alice,  by  warranty 
deed,  in  form,  at  least,  conveyed  the  land, 
subject  to  tba  mortgage,  to  Michael  Lloyd, 
the  father  of  the  plaintltRa.  This  deed  was 
duly  recorded  September  14,  1877.  The  evi- 
dence dearly  Is  sufficient  to  establish  the 
fact  tlrat  Michael  Lloyd  entered  into  posses* 
siott  of  the  land  under  his  deed  from  Bdwards 
In  1878,  and  continued  in  possenRloi  thenof 
to  Beptomber.  1891 ;  that  he  paid  9900  tm  the 
i^wfl^  iii/»iy^fiH  the  mortgage  and  paid  ths 


taxes  on  the  land  from  year  to  year  up  to 
the  year  1893,  with  the  exception  of  three 
years;  and,  further,  that  he  died  In  the  year 
1S96,  leaving  his  chlldrrai.  the  plalntllfs,  then 
of  the  respective  ages  of  16  and  17  years, 
and  his  widow,  as  his  sole  heirs  at  law. 
The  land  was  distributed  to  them  as  a  part 
of  his  estate.  The  widow  conveyed  her  Int^- 
est  in  the  land  to  the  plaiotlfb  before  the 
commencement  of  this  action. 

Furlong  was  insane  at  the  time  of  the 
trial,  and  Edwards  died  some  four  years  be- 
fore the  commencement  of  the  action.  His 
widow,  Mrs.  Alice  Edwards,  was  called  as  a 
wttneaa  to  prove  the  execution  of  the  lost 
deed.  She  testified  to  the  effect  that  her 
husband  was  In  the  business  of  buying  and 
sellioK  land;  that  be  could  noit  read  or  write, 
and  she  assisted  him  in  his  business,  reading 
all  of  fals  legal  papers  for  blm,  and  sometimes 
writing  for  him;  that  in  June,  1877,  he  gave 
her  three  documents,  which  she  read,  one  a 
United  States  patent  of  the  land  In  question, 
one  an  abstract  of  the  title  of  the  same  land, 
and  the  other  a  warranty  deed  from  William 
Furlong  to  her  husband,  James  Edwards; 
that  she  put  the  deed  and  other  papers  away 
In  a  trunk,  and  about  two  months  there^ter 
she  gave  them  to  her  husband;  that  she 
last  saw  the  deed  at  the  time  she  and  her 
huii>and  executed  the  warranty  deed  of  the 
land  to  Michael  Uoyd;  and  that  the  Furlong 
deed,  with  the  patent  and  abstract  were 
then  delivered  to  him.  Mrs.  Lloyd  was  called 
as  a  witness,  and  gave  testimony  traidlng  In 
some  Important  particulars  to  corroborate 
that  of  Mrs.  Edwards.  If  the  Furlong  deed 
was  ever  executed  as  claimed,  the  evidence  Is 
ample  to  sustain  a  flndlng  liutt  It  was  lost 
and  cannot  be  found.  Mrs.  Edwards'  testi- 
mony as  to  th^  execution,  contents,  and  the 
acknowledgment  of  the  deed  was  substan- 
tially as  follows,  namely:  **0n  the  outside 
of  the  deed  It  said:  'Warranty  Deed  from 
William  Furlong  to  James  OdwardSL'  Then 
the  inside  of  the  deed  was:  This  Indenture^ 
made  at  a  certeln  day  In  June,  1877,  between 
William  F.  Furlong,  of  McLeod  county,  and 
James  Edwards,  the  second  party,  of  McLeod 
county,  for  and  In  considM-atlon  of  ttie  sum 
of  $G00  In  hand  paid  to  them  for  this  {decs 
of  land* — and  tlmi  went  on  about  th*  de- 
scription of  the  land  In  writing.  It  was  the 
W.  %  of  the  S.  El  %  itf  section  2.  township 
115,  range  82,  Renville  connly,  Minn,  (the 
land  In  question),  subject  to  a  mortgage  of 
980.  It  went  on  further  to  state  that  he  was 
lawfully  seised  of  tiie  same  piece  of  land, 
and  that  he  bad  a  good  right  to  sell  and 
conv^  the  Mme,  and  ttiat  It  was  free  from 
all  Incmnlwances,  and  ttiat  be  would  warrant 
and  defend  the  title  to  the  same  against  all 
lawful  claims.  J.  V.  B.  Lewi^  name  was  at 
tbt  bottom  of  It  at  the  slde^  and  the  notary 
public  seal  was  cm  the  bade  of  it  On  tlie 
bade  of  it,  it  steted  that  'personally  appeared 
before  me,  the  said  William  P.  Fnrloi^c,*  and 
that  be  signed  this  deed  of  bis  free  act  and 
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will  at  the  Aaj  and  date  above  stnted.  J.  V. 
B.  Lewis*  name  Is  at  the  bottom  as  notary 
public.  It  was  signed  by  J.  V.  B.  Lewis' 
nam^  the  notary  public,  and  also  E*url(mg*s 
name,  William  F.  Fnrlong.  He  signed  It 
His  name  appeared  at  the  bottom  of  the  deed, 
at  the  right-hand  comer.  It  was  signed 
two  witnesses.  One  was  J.  V.  B.  Lewis' 
name,  but  I  don't  remembw  the  name  of  the 
other.  The  namea  of  the  two  witnesses  ap- 
peared on  the  left-hand  side  at  the  bcMtom 
of  Ihe  page  whwe  it  reads,  'Signed,  sealed, 
and  ddlTered  In  presence  of.'  I  onnpared 
tbe  patait  and  the  abstract;  Bzhlblts  A  and 
B,  wlUi  the  deed  I  hare  Jnst  described.  I 
am  aUe  to  state  that  the  patent  and  the  ab- 
stract described  the  same  land  that  was  de- 
scribed  In  the  Furlong  deed.  It  vas  the 
same.  This  Is  the  deed  which  I  have  testi- 
fied as  having  been  lost" 

It  is  nrged  that  this  does  not  show  that  tbe 
deed  was  acknowledged,  because  the  word 
"acknowle^ed"  was  not  used  by  the  wit- 
ness  in  faer  testimony;  that  it  does  not  show 
that  tbe  notary  knew  the  person  appearing 
before  him,  or  on  what  part  of  the  deed  the 
seal  waa»  or  of  what  state  or  count?  the  seal 
was.  It  is  the  policy  of  the  law  to  uphold 
cerflflcates  of  ^«d;nowledgment,  and  where 
substance  la  found  obvious '  clerical  errors 
and  all  technical  omlsidons  and  defects  will 
be  disregarded.  Brunswick  Co.  v<  Brackett, 
Ulnn.  08.  83  N.  W.  214;  Larson  v.  Eisner. 
83  .Minn.  303,  101  N.  W.  307.  The  only  fair 
inference  that  can  be  drawn  from  the  testi- 
mony is  that  the  deed  bore  the  certificate  of 
the  notary  to  the  effect  that  the  grantor  per^ 
sonally  appeared,  before  him  and  acknowl- 
edged the  Instrument.  We  know  of  no  rule 
of  law  that  requires  the  notarial  seal  to  be 
Impressed  upon  any  particular  part  of  the 
deed.  A  notary  public  is  only  required  to 
authenticate  bis  official  acts  with  his  offlcial 
aeal.  The  testimony  of  the  witness  justifies 
the  conclusion  that  the  certificate  of  acknowl- 
edgment in  question  was  so  authenticated. 
The  evMence  In  this  case  is  sufficient  to  sus- 
tain a  finding  that  tbe  deed  was  acknowl- 
edged and  executed  by  Furlong.  The  defend- 
ants contend  that  this  testimony,  If  It  be  ac- 
cepted as  true,  does  not  show  that  a  deed 
was  executed  which  conveyed  tbe  land,  for 
tbe  reason  that  It  does  not  show  who  the 
grantor  was.  It  is  quite  apparent  from  the 
evidence  that  it  was  the  ownw  of  tbe  land, 
William  F.  Furlong,  who  made  the  deed  to 
James  Edwards,  tbe  party  of  the  second  part 
It  is  also  claimed  that  the  evidence  does  not 
fibow  that  any  land  was  conveyed  by  tbe 
deed.  We  bold  otherwise.  It  Is  true  the 
witness  did  not  use  tbe  word  "convey'";  but 
it  clearly  appears  from  tbe  whole  testimony 
that  the  deed  tbe  witness  was  testifying 
about  was  a  deed  of  tbe  land  In  question. 

Again,  it  is  urged  tbat  the  inherent  Im- 
probability of  the  testimony  as  to  tbe  lost 
deed  and  Its  contents  Is  so  great  that  it  must 
be  rejected.  The  credibility  to  be  given  to 


the  witnesses  and  their  testimony  was  a  mat- 
ter largely  within  the  discretion  of  the  trial 
Judge,  who  saw  and  observed  them.  Tbe 
Judge  who  heard  this  case  on  the  first  trial 
found  from  tbe  evidence  that  a  deed  of  the 
land  in  qnestlon  was  executed  as  claimed  by 
the  plaintiffla  to  th^r  father,  which  was  lost 
and  never  recorded.  Anotbw  Judge  heard 
the  case  on  the  second  trial,  and  trom  tbe 
evldcaice  rwched  tiie  same  omclualon.  If 
credit  be  given  to  the  testimony  ot  Mrs.  Ed- 
wards, than  the  evldoioe  to  support  the  flnd- 
Ing  Is  dear,  satlafactory,  and  convbidne. 
Two  careful  and  learned  trial  Judges,  acting 
Ind^iendently  of  each  othor,  have  each  found 
the  tastimony  credible.  Upon  a  ccmsideratlcm 
of  the  whole  evidence  <hi  this  question,  we 
hold  that  it  sustains  the  finding  as  to  tbe 
lost  deed  and  Its  contents. 

8.  The  only  defendants  claiming  any  in- 
terest In  the  land  adverse  to  the  piaintUEs 
are  tbe  def^idant  Anna  L.  Simons  as  owner 
and  the  defendant  Mabel  B.  Hodder  by  rlr- 
tne  of  an  assignment  of  a  mortgace  thereon 
and  a  foreclosure  tbereot  The  dtfendant 
Henry  L.  Simons  has  no  Interest  In  the  land, 
except  as  the  husband  of  Anna  Li  Simons- 
He,  however,  acted  as  her  agent  In  referraee 
to  her  purchase  of  the  lands,  and  any  notice 
or  knowledge  which  he  then  had  of  the  plaln- 
tlffls'  claim  to  the  land  ia  imputable  to  h«-. 
Some  five  years  after  William  Furlong  exe- 
cuted the  deed  to  Michael  Uoyd,  and  on  Sep- 
tember 12,  1882,  he  executed  a  deed  of  the 
land  to  Thomas  B.  Deweea.  This  deed  vas 
not  recorded  until  nearly  nine  years  atter  Its 
execution ;  that  is,  on  April  25,  1881.  Thom- 
as H.  Dewees  on  May  15,  1891,  made  a  deed 
of  the  land  to  John  H.  Lulten,  who  gave  to 
Dewees  a  mortgage  thereon  to  secure  $600 
of  tbe  purchase  price  of  the  land,  which  with 
tbe  deed  was  duly  recorded.  This  mortgage 
was  by  mesne  asslgimients  vested  In  the  de- 
fendant Hodder.  The  assignment  to  her  was 
recorded  February  1,  1902.  and  was  fore- 
closed by  her  on  April  5,  1902.  She  was  the 
purchaser  of  tbe  land  at  the  foreclosure  sale. 
John  Lulteu  executed  a  quitclaim  deed  of  the 
land,  dated  and  acknowledged  on  February 
26,  1883.  to  the  defendant  Anna  L.  Simons, 
which  was  recorded  July  7,  1893.  This  ac- 
tion was  commenced  and  notice  of  lis  pen- 
dens filed  February  25. 1002.  The  trial  court 
found  that  neltho-  Mrs.  Simons  nor  any  other 
parties  through  whom  she  claims  the  land 
was  a  purchaser  In  good  faith  without  notice, 
and,  further,  that  neither  tbe  defendant  Mrs. 
Hodder  nor  any  of  the  parties  through  whom 
she  claims  was  a  bona  fide  mortgagee  or  as- 
signee of  the  mortgage  without  notice.  The 
defendants  here  insist  that  neltho'  of  these 
findings  Is  sustained  by  the  evidence.  The 
burden  was  upon  the  defendant  to  affirma- 
tlvely  establish  that  tbey  were  purchasers 
in  good  faith  without  notice.  Lloyd  v.  Sim- 
ons. 90  Minn.  237.  95  N.  W.  903.  Whether 
the  defendants  sustained  this  burden  was  a 
question  of  fact  to  be  determined  by  tbe  trial 
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jDdse,  and  his  finding  thereon  Ib  concluslTe 
Ml  appeal,  if  there  la  any  evidence  reasonably 
tending  to  Hnpport  It  Carrer  T.  Bagley.  79 
Minn.  114,  81  N.  W.  7(S7.  We  are  of  the 
opinion  that  wltbln  this  ml«  tha  erldnice  ia 
niflSclent  to  support  the  finding  as  to  each  de- 
fendant 

4.  The  defendants  bare  aealgned  and  ar- 
gued serraal  alleged  errws  of  the  trial  conrt 
Id  its  mllngB  as  to  the  admission  of  evidence. 
We  hare  considered  eadi  of  them,  and  find 
tbat  some  erldeooe  mi8  received  on  the  trial 
which  was  not  technically  competent  It 
does  not,  however,  necessarily  follow  that 
the  judgment  mast  be  reversed.  Where  a 
cause  la  tried  by  the  Judge  without  a  jury, 
greater  latitude  Is  permissible  In  the  ad- 
mission of  evidence  than  In  a  case  tried  by  a 
jury.  It  is  only  In  rare  caaes  tbat  his  find- 
ings of  fact  will  be  reversed  because  Incom- 
petent or  immaterial  evidence  Is  received,  If 
thore  be  anfflcient  competent  evidence  to  sup- 
port them.  We  hold,  upon  the  whole  evi- 
dence In  tills  case,  that  thore  were  do  re- 
versible CTrors  In  the  rultngs  of  the  trial 
court  as  to  the  admission  of  evidence. 

Judgment  alBrmed. 


HIIiLAIDB  OBUUl'JUtT  ASS'N  T.  HOLMES 
etal. 

(Supreme  Oonrt  of  Hinnflaota.  Feb.  8,  1906.) 

CoBFOunoHS  —  laaux  or  Stock — Aotion  to 
Caivoxl. 

Action  to  cancel  certain  shares  of  the  com- 
mon stock  of  the  plalotlff,  on  the  ground  that 
the  consideration  therefor  wholly  failed,  which 
were  issued  to  the  defmdant  S«U,  that  the 
findings  of  fact  and  dedsion  of  the  trial  court, 
to  the  effect  that  the  consideratiw  for  the  Is- 
sue of  the  atock  wholly  failed,  are  aostalned 
by  the  evidence. 
(Syllabus  by  the  Court)  ^ 

Appeal  from  District  Oourt  Hennepin 
Cotmty;  C  B.  Blllott  Judge. 

Action  by  the  Hillside  Cepietery  Associa- 
tion against  Hugh  A  Holmes  and  others. 
y»dlct  for  plaintifr.  From  an  order  Aeay- 
log  a  new  trial,  defendants  appeal.  Affirmed. 

Wm.  Furst  and  George  B.  Grimea,  for  ap- 
pellants  Wilson  ft  Mercw,  for  req>ondent 

8TABT,  a  J.  Action  to  cancel  200  ahares 
of  tbe  common  stock  of  the  plaintiff  Issued  by 
It  to  Hugh  A.  Holmes,  hmafter  dealgnated 
as  tbe  def«idant  on  tbe  ground  that  the  con- 
Bideration  tlierefor  wholly  failed.  Tbe  cause 
was  tried  by  tbe  conrt  without  a  Jury,  find- 
ings of  fact  made,  and  judgmoit  ordered  for 
the  plaintiff  canceling  tiie  atock.  The  defend- 
ants appealed  from  an  order  doiylng  tbelr 
motion  for  a  new  trlaL  The  trial  court 
found  tbat  a  part  of  tbe  atock  was  Issued 
at  tbe  leQMBt  of  tite  defendant  to  bla  oode- 
fendants,  reapectlTely,  who  at  the  time  they 
recelTfld  It  bad  full  and  complete  knowledge 
of  tba  contract  between  the  plaintiff  and  de- 
fendant pursuant  to  which  It  was  iasued. 


This  finding  is  fully  sustained  by  tbe  evidence. 
Hence  it  is  only  necessary  to  consldw  the  al- 
leged right  of  tbe  plaintiff  to  have  the  stock 
canceled  as  against  tbe  defendant;  for  bta  co- 
defendants  have  no  greater  equittea,  If  any, 
therein  than  he  has. 

The  other  here  material  findings  of  fact  ere 
substantially  these:  On  March  7,  1902.  tbe 
defendant  entered  Into  a  written  contract 
with  Mr.  Waltw  N.  Carroll,  the  promoter  of 
the  plaintiff,  to  the  knowledge  of  the  defend- 
ant, wberoby  it  was  agreed  tbat  tbe  promoter 
would  cause  the  plaintiff  to  be  Incorporated 
under  the  lawa  of  this  state,  and  tbat  the 
plaintiff,  when  eo  Incorporated,  should  and 
would  assume,  be  bound  by,  and  be  entitled 
to  the  benefits  of  the  contract  Tbe  plaintiff 
was  BO  Incorporated  and  became  a  corpora- 
tion, and  thereafter  and  on  March  SB,  1902, 
did  assume  the  contract  and  began  to  and 
did  perfonn  the  terms  thereof  on  Its  part, 
with  the  consent  of  titie  defendant  In  and 
by  the  contract  it  was  mutually  agreed  that 
tbe  plaintiff  would  Issue  to  tbe  defendant 
200  shares  of  Its  common  atock  in  considera- 
tion for  services  as  a  broker  to  be  performed 
by  him,  to  consist  of  the  sale  for  plaintiff  of 
500  shares  of  the  preferred  sbxA  of  tbe  plain- 
tiff or  $45,000,  cash  on  or  before  September 
1,  1902.  Pursuant  to  the  contract,  tbe  plain- 
tiff Issued  to  tbe  defendant  or  to  bla  order  tbe 
200  shares  of  stock.  The  defendant  did  not 
sell  any  of  the  preferred  atotft  on  or  before 
September  1,  1002.  On  or  about  September 
16,  190S;  tbe  defendant  and  plaintiff  further 
mutually  agreed  that  If  the  detoidant  would 
sell  or  take  for  casta  120.000  worth  of  the 
preferred  stock  wltbln  90  daya  after  tbat 
date,  be  would  be  released  from  the  original 
contract  He  wholly  failed  to  dther  sell  or 
take  the  same,  or  any  portion  thereof,  and 
be  baa  never  paid  any  consideration  whatev- 
er for  the  stock,  and  tbe  conalderatlon  agreed 
upon  for  Ita  Issue  to  him  baa  wholly  foiled. 
The  stock  ao  Issued  to  the  d^endant  has  nev- 
er been  listed,  and  Ite  value  la  ao  un<»rtaln 
that  adequate  relief  in  damagea  cannot  be 
awarded.  Tbe  asslgnmente  of  error  urged 
In  the  brief  of  counsel  are  to  the  effect  that 
the  findings  of  fact  are  not  auatalned  by  tbe 
evidence. 

Tbe  fiirat  contention  of  ISm  defendant  to  be 
considered  la  that  ttiere  Is  no  evidence  to 
aupport  tbe  finding  tbat  tbe  contract  was 
assumed  by  th»  plaintiff ;  baooe  It  has  no  In- 
terest In  the  stock  and  haa  no  right  to  bring 
this  action.  Tbe  evidence  snatalna  tbe  find- 
ing. It  was  the  corporation  that  Issued  the 
stock  to  the  defendant,  npmi  his  promise  to 
sell  its  preferred  stock  fbr  $40,000;  The  fail- 
ure of  tbe  defmdant  to  pe^orm  bis  part 
of  the  contract  and  tbenbj  twlng  Into  the 
treaauz7  of  tbe  plaintiff  the  $45,000,  Injured 
it,  and  not  Ita  promoter.  Tbmefore  the 
plaintiff,  and  not  the  promotw.  la  the  prop- 
w  party  to  bring  tbe  action.  HcArtbur  t. 
Times  Printing  Co..  48  Mhin.  819,  61  N.  W. 
216k  81  Am.  St  Rep.  608. 
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It  la  farther  claimed  that  the  defendanfa 
fannre  to  aell  the  pref^red  stock  was  due 
solely  to  the  failure  of  the  plalnttft  or  its  pro- 
moter to  perform  the  contract  on  Its  part 
The  contract  provided  for  the  purchase  and 
transfer  of  all  the  property  of  a  then  existing 
cemetery  association  to  the  plaintiff,  the  new 
corporation,  In  consideration  of  the  preferred 
and  common  Btock  of  the  plalntlCT.  The 
plaintiff  caused  a  deed  transferring  to  It  the 
property  of  the  old  corporation  to  be  made 
and  placed  In  escrow,  to  be  delivered  to  it  up- 
on payment  of  $46,000  In  accordance  with  Its 
promissory  notes.  The  defendant  claims 
that,  by  reason  of  the  fact  that  the  title  to 
the  property  of  the  old  corporation  was  not 
vested  In  the  plaintiff  and  that  it  was  Indebt- 
ed for  the  purchase  price  of  the  property,  he 
was  unable  to  carry  oat  his  part  of  the  con- 
tract to  sell  the  preferred  stoci ;  hence  the 
plaintiff  la  not  equitably  entitled  to  a  cancel- 
lation of  the  contract  Issued  to  him.  It  is 
unnecessary  to  consider  this  claim,  because 
after  the  defendant  knew  that  the  deed  of  the 
property  had  not  been  delivered,  and  on  Sep- 
tember  10,  1902,  the  parties,  as  allied  In  the 
complaint  and  found  by  the  trial  court,  mu- 
tually agreed  that,  if  the  defendant  would 
sell  or  take  for  cash  $20,000  of  the  preferred 
stock  within  90  days,  he  would  be  released 
from  hiB  original  contract;  that  la,  the  per- 
formance by  the  defendant  to  the  extent 
agreed  upon  by  the  new  contract  was  to  be 
accepted  as  full  performanca  of  the  original 
contract  and  entitled  the  defendant  to  retain 
the  common  stock  issued  to  him.  The  de- 
fendant as  the  trial  court  fonnd,  never  sold 
any  of  the  stock.  These  findings  are  sustain- 
ed by  the  evidmoe.  The  new  contract  was  a 
conditional  adjustment  of  all  the  rights  and 
liabilities  of  tibe  jmrtles  growing  out  of  the 
original  contract  The  dtfendant  never  per* 
formed  any  of  the  conditions.  Therefore  he 
la  not  equitably  entitled  to  retain  tbia  stax^. 

The  defendant  also  claims  that  he  is  enti- 
tled to  retain  ¥10,000  of  the  comnum  stock  Is- 
sued on  account  of  the  sale  of  $10,000  of  the 
preferred  stock  by  If r.  ODrich.  one  of  the  par^ 
ties  to  the  original  contract  The  record  does 
not  justU^  tbe  claim,  tax  the  defendant  never 
•old  any  of  the  preferred  stock,  and  by  the 
terms  of  the  new  or  modified  contract  he  was 
to  sell  or  take  ^,000  ol  sncb  stock  to  oiUtle 
blm  to  any  common  stock.  The  contract  was 
an  entirety. 

Order  aflSrmed. 

BliLICXET,  Jn  took  no  part 


ABBUi  V.  UODERN   WOODMBM  OF 
AUDRIOA. 
(Bupreme  Oonrt  of  HInneaota.  Jan.  19,  1906.) 
Application  for  reargument  Denied. 
For  fwnwr  i^lnlon,  see  106  N.  W.  66. 

PBR  CUBIAM.  Application  by  counsel 
for  appellant  for  a  reargument  of  this  cause 


upon  the  alleged  ground  that  he  and  the  court 
overlooked  the  proposition  that  "modern 
courts  very  Justly  hold  restrictions  In  poli- 
cies Inoperative  which  render  the  Insurance 
nugato^  and  valueless  by  attempting  to  avoid 
liability  for  Injuries  sustained  by  the  insured 
while  performing  necessary  acts  embraced  lo  j 
his  classified  occupation."  The  autborltiei 
dted  by  counsel  sustain  tliis  prt^MMsltiasi: 
but  It  Is  not  decisive  of  this  case,  for  It  b 
not  relevant  to  the  facts  thereof.  The  Insur- 
ed was  classified  as  a  jutpw  hanger,  a  pe^ 
mlsslble  occupation;  but  be  voluntarily  en- 
gaged in  the  occupation  of  a  railroad  freigbt 
brakeman.  This  was  a  prohibited  or  nonln- 
surable  occupation  by  the  terms  of  his  cer- 
tificate, which  expressly  exempted  the  defend- 
ant from  all  liability  on  account  of  his  death 
by  accident  or  disease  directly  traceable  to 
such  hazardous  occupation.  Therefore  be 
was  not  Injured  "while  performing  neceBsaiy 
acts  embraced  In  his  claasifled  occnpatioiL*' 
Application  denied. 


WISCONSIN   OAK   LUMBBB   OO.  T. 
LAUBSBN. 
(SupTHne  Court  oi  Wisconsin.  Jan.  0,  19(M1) 

1.  RgpUtVlH— AJTIDAVIT— COWOT.UBITKMKSS. 

An  affidavit  for  a  writ  of  replerlD,  stat-  i 
ing,  as  nqoired  by  Rev.  St.  1898,  I  2718,  that 
tbe  goods  replevied  had  "not  been  takoi  for  «  j 
tax,  assessment,  or  fln%**  la  not  oondndv*  of 
the  facts  so  stated. 

2.  Sahb— Pbopebtt  Stjbjkpt  to  Bxpurnr— 
Sbizuu  uhdbk  Tax  Wabbaht. 

Bev.  Bt  189&  1  271&  reqalrlag  an  affida- 
vit for  a  writ  of  replevin  to  state  UuCt  the 
goods  replevied  have  not  been  taken  for  a  tax,  i 
asKssment,  or  fine,  does  not  predade  the  main- 
tenance of  an  action  of  replevin  by  the  owner 
of  property  againat  a  purdwser  at  a  sale  under 
a  tax  warrant  directed  against  another  poaon 
than  tbe  owner  and  wrongfully  levied  oo  tb« 
proiwrty  in  qnestion. 

[Ed.  Note. — For  cases  in  point,  see  voL  42,  | 
Cent.  Dig.  Beplevin,  S  42.] 

8.  Taxation  — ,  AssEBsiiKifT  or  Pbmohal  | 
Pbopebtt.  I 
Under  the  express  provisions  of  Bev.  St  , 
1898,  9  1044,  and  Laws  1899.  p.  882,  c  22a 
personal  property  liable  to  taxation  moat  bt  I 
aasessed  to  the  owner  tbere<^. 
4.  EsTOPFXX/— AcqunscBHCB  at  PKxasDiHos  , 

— FAILTmB  TO  ASSEBT  ClAIK. 

Where  the  general  manager  of  a  corpora- 
tion, who  bad  charge  and  control  over  Ita  lum- 
ber, was  present  when  an  assesamoit  of  lom-  i 
ber  in  the  coriraration's  yard  was  made,  saw  ' 
that  the  lumber  was  assessed  to  th»  president 
of  the  corporation  and  not  to  the  corporation 
itself,  went  before  the  board  of  review  to  gel 
tbe  assessment  reduced,  repeatedly  promised  ts 
pay  the  tax,  was  present  when  tbe  town  treasur- 
er levied  apon  the  lumber  and  also  at  the  tint  | 
of  sale  of  the  lumber  for  noopaymmt  of  tbe 
tax,  and  did  not  at  any  time  make  any  olaim 
that  the  lumber  belonged  to  the  corporation  and  I 
not  to  the  president,  but  merely  stated  In  genv-  ' 
al  terms  that  the  sale  was  Illegal,  the  coroon- 
ti<m  waa  satopped  to  assert  its  ownerahqi  of 
the  lumber  as  against  the  pundiaser  at  tiw  tax  I 
sale.  ' 

[Ed.  Note.— For  eases  in  point,  see  vd.  1ft, 
Cent.  Dig.  Estoppel,  |  213;  voL  40^  Gent  Dig. 
Taxation,  |  144.1 
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Appeai  from  Gtrcult  Uonr^  PoUe  Ck>imtr; 
A.  J.  TlDie,  Judge. 

Action  by  the  WIsconBin  Oak  Lnmber  Com- 
pany against  Pedv  Lanrsfin.  From  a  Jodg- 
ment  toe  defttndaDt,  plaintiff  appeals.  Af- 
firmed. 

This  ii  an  action  of  replevin  to  recover  tbe 
posaesslon  of  a  quantity  of  lumber  or  the 
sum  of  $4,440,  the  value  thereof.  In  case  de- 
livery conld  not  be  had,  with  Interest  thereon 
from  March  21,  1903.  The  defendant  an- 
swered by  waj  of  admlBsIons,  denials,  and 
counter  allegations,  to  the  effect  that  the  de- 
fendant became  tbe  owner  of  the  lumber  by 
purchasing  the  same  at  a  town  treasurer's 
tax  sale  thereof,  duly  and  regularly  held  by 
the  town  treasurer  March  21,  1908,  pursuant 
to  a  tax  roll  and  warrant  in  his  bands  regu- 
lar on  its  face,  directed  to  him  for  collection : 
that  such  sale  was  so  made  for  tbe  unpaid 
personal  property  tax  duly  assessed  to  Fred 
W.  Upham  in  1902  and  duly  levied  in  said 
warrant  and  roll  to  said  Upham ;  that  said 
lumber  was  a  part  of  tbe  product  of  the  logs 
on  account  of  which  said  tax  was  so  assessed 
and  levied,  and  was  at  the  time  of  such  as- 
sessment and  at  the  time  of  such  sale  to  the 
defendant  the  property  of  said  TTpham; 
that  said  Upham  Is  the  president  and  man- 
ager and  owner  of  the  majority  of  the  stock 
of  the  plaintiff  corporation;  that  tbe  plaln- 
tlir  Is  estoi^>ed  to  claim  ownership  of  said 
lumber  or  to  deny  that  said  Upham  la  the 
owner  thereof,  because,  at  tbe  time  of  the  as- 
sessment of  the  logs  from  which  tbe  lumber 
was  manufactured  for  taxation,  one  W.  D. 
Barteli,  tbe  bookkeeper  and  manager  in 
charge  of  such  property  for  such  owner,  In- 
formed the  assessor  In  answer  to  Inquiries  of 
him  as  to  the  ownership  of  sucb  property  for 
tbe  purposes  of  socb  assessment,  as  be  well 
knew,  that  the  logs  were  tiie  property  of  said 
TJpbam ;  that  afterwards,  and  at  the  time  of 
the  seizure  of  such  lumber  upon  the  tax  war- 
rant by  the  town  treasurer,  said  Barteli,  still 
in  charge  thereof,  pointed  out  to  the  said 
treasurer  said  lumber,  and  then  and  there 
stated  that  said  lumber  and  all  tbe  lumber 
then  In  the  yard  where  It  was  situated  was 
tbe  property  of  Fred  W.  Upham.  and  then 
and  there  turned  over  to  said  treasurer  said 
lumber  to  be  sold  for  such  tax.  If  not  paid 
before  sale;  that,  uttet  said  assessment  and 
before  sal^  said  Fred  W.  Upham  rqteated- 
ly  talked  with  the  town  officers.  Including  tbe 
ftsseseor,  members  of  the  town  board,  and 
treasurer,  concerning  such  tax  and  the 
amount  thereof,  and  claimed  that  said  tax 
was  too  high,  because  the  logs  were  assessed 
fnll  scale  Instead  of  lumbw  scale;  that  tbe 
said  Fred  W.  Upham  tried  to  compromise 
and  adjust  the  amount  of  such  tax  with  said 
officers,  and  at  one  time  promised  to  pay  said 
tax  to  the  town  treasurer  and  at  anothw 
time  to  tb»  ooonty  treasurer,  but  at  no  time 
did  be,  or  any  one  else,  prior  to  tbe  com- 
mencement of  this  action,  state  to  the  officers 
or  any  eC  tbam  or  to  tbe  defendant  tbat  said 


ft 

proper^  was  the  property  of  the  plaintiff 
or  was  not  the  iwaperty  of  said  l^ham,  or 
that  the  tax  was  not  properly  assessed  to 
bim ;  that  on  tbe  erailng  before  the  sale  tbe 
plaintiff's  attorney  and  said  Barteli  met  wltb 
the  town  board  and  tried  to  cominromiM  and 
adjust  said  tax,  and  offered  fOOO  In  payment 
thereof— claiming  to  r^wseent  aald  Vpham, 
without  intimating  Hiat  any  (me  else  was 
interested ;  that  on  tbe  next  day  said  attorney 
and  Barteli  attended  tte  sale,  an4  Barteli 
then  said  privately  to  tbe  treasnrer,  In  sub- 
stance, "I  forbid  you  to  sdl  this  lumber,  as 
the  sale  Is  111^1,"  bat  gave  no  reasons  why 
It  was  so  claimed  to  he  Illegal ;  that  the  de- 
fendant bad  no  notice  or  knowle^  at  tbe 
time  he  so  purchased  said  Inmbw  that  it 
was  claimed  by  any  one  that  said  assessment, 
tax,  levy,  or  sale,  or  any  of  them,  were  not 
regular,  legal,  anl  valid,  and  that  said  tax 
proceedings  were  regular,  valid,  and  CMnpIet& 
At  the  close  of  tbe  testimony  the  court  di- 
rected a  verdict  in  favor  of  the  defendant, 
to  tbe  effect  (1 )  that  he  was  the  owner  of  tbe 
property  and  entitled  to  the  possession  there- 
of;  (2)  that  the  plaintiff  unjustly  took  tbe 
same  in  this  action;  (3)  that  the  value  there- 
of is  $4,440;  (4)  that  the  def aidant  has  sus- 
tained damages  by  reason  of  plBlntlfr*s  un- 
just taking  and  detention  of  tbe  property,  In 
the  sum  of  $12.  From  the  Judgmrait  ent^%d 
upon  such  verdict  In  accordance  therewith 
with  coste  and  dlsbursemaits  as  taxed,  Uie 
plaintiff  brings  this  appeal. 

Frank  B.  Dorothy  (Bnndy  ft  Wllon  and 
T.  F.  Frawley,  of  oonnsri),  for  an^lant  W. 
T.  Kennedy,  0.  0.  OM^  and  A.  B.  Ooe^  tor  re- 
aiHmdent 

0A8SODAT,  a  J.  (after  stetlng  the  facte). 
It  la  claimed  on  the  part  of  the  defMdant 
that  tbe  action  is  not  maintainable  because 
the  lumbCT  bad  beoi  taken  for  a  tax.  .  The 
aflSdavlt  tor  the  writ  of  replevin  stated.  In 
the  language  of  the  statute,  that  the  lumber 
had  *'not  beoi  taken  for  a  Ua,  assenment  or 
line  pursuant  to  the  statute,'*  etc.  Section 
2718,  Bev.  St  1896.  But  such  sfBdavlt  was 
not  conclusive  of  ttw  fact  so  stated.  Kaehler 
V.  Dobberpuhl.  00  Wla.  2S6,  18  N.  W.  84L 
It  appears  fnnn  tbe  rec(ad  that  It  was  not 
tskoi  for  a  tax  lerled  against  the  plaintlflr 
but  for  a  tax  levied  against  Fred  W.  Upham. 
The  cwrespraidlng  section  of  the  statute  r^- 
lating  actions  of  replevin  in  oourta  of  Justices 
of  the  peace  la  much  stronger,  and  declares, 
that:  "Such  action  shall  not  be  maintained 
for  any  pnv>erty  taken  by  virtue  ct  any  war- 
rant for  the  collection  of  any  tax  in  ptur- 
suanoe  of  any  statute  of  this  state."  Sec- 
tion 87S2,  Bev.  St  1888.  Nevertheless,  It 
was  held  by  thla  court  long  ago,  in  affect,  that 
such  statute  was  tm  the  protection  of  the 
floer,  and  did  not  preclude  such  acUcm  against 
the  purdiaser  of  the  Kffoprarty  at  a  sale  made 
under  the  tax  warrant  Power  t.  Klndschl, 
68  Wis.  639,  17  N.  W.  689,  40  Am.  Bep.  652. 
In  a  later  cascb  tbe  court  went  fnrthflc,  and 

Digitized  by  Google 


908 


106  MOBTHWBSIBBN  BJDPOBTiDEL 


lield  that  the  section  last  named  did  "not  ap- 
ply to  a  case  In  which  the  property  lelzed 
belouged  to  a  person  not  in  privity  either 
with  the  owner  of  the  property  seized  or  the 
person  erroneously  named  as  owner  In  the 
tax  list"  C.  C.  Thompson  Lumber  Co.  t. 
Hynes,  84  Wis.  363,  64  K.  W.  67a  We  most 
bold  that  the  plaintiff  was  not  precluded  from 
maintaining  the  action  merely  because  the 
prop^ty  was  seized  by  the  officer  as  the  prop- 
erty of  J'red  W.  Upham  against  whom  the 
tax  warrant  was  issued. 

2.  Counsel  for  the  plaintiff  contends  that 
the  assessment  In  qnestlon  was  void  because 
the  logs  out  of  which  the  lumber  was  manu- 
factured were  not  assessed  to  the  owner 
(the  plaintiff  In  this  action)  but  to  Fred 
W.  Upham,  who  had  transferred  all  his  rt^t, 
title,  and  interest  In  the  logs  to  the  plaintiff, 
Hay  0,  1901,  a  year  before  the  assessment  In 
question  was  made.  It  is  certainly  true  that, 
except  In  c&see  not  applicable  here,  and  under 
the  statute  as  It  stood  at  the  time  of  the  as- 
sessment, personal  properly  liable  to  taxa- 
tion was  required  to  "be  assessed  to  the  own- 
er thereof."  Section  1044.  Ber.  St  18M: 
chapter  229,  p.  882,  Laws  1899 ;  Tond  du  Lac 
V.  Estate  of  Otto,  118  Wis.  43.  88  N.  W.  917, 
90  Am.  St  Rep.  830.  The  assessment  Is 
merely  to  ascertain  the  value  of  the  property ; 
but  the  tox  Is  levied  against  the  owner  and 
collected  as  a  debt  against  blm.  Here,  the 
property  was  not  araessed  to  the  plaintlfT  In 
this  action,  who  was  the  owner  thereof  at 
the  time  of  the  assessment,  but  to  Fred  W. 
Upham,  the  former  owner  of  the  property 
who  happened  to  be  the  president  of  this 
plaintiff ;  and  be  seems  to  have  been  treated 
as  the  owner  of  the  property  throughout  all 
the  proceedings.  As  indicated  in  the  fore- 
going statement,  the  defnue  alleged  In  the 
answer,  and  here  relied  upon,  Is  that  the 
plaintiff  Is  estopped  by  the  conduct  of  its 
general  manager,  Bartell,  in  sole  charge  of 
the  prop^ty  throughout  all  of  such  proceed- 
ings. It  Is  conceded  that  Bartell  had  general 
charge  and  control  over  all  the  logs  and  lum- 
ber in  quMtlon  at  the  time  of  such  assessment 
In  Hsy.  1902,  and  that  he  had  authority  at 
that  tlm^  and  for  the  remainder  of  the  tax 
year,  as  to  the  schednlliv  of  the  property 
and  its  valuation ;  that  be  cmtinned  In  such 
gffiieral  charge  and  control  down  to  the  time 
of  the  commencement  of  this  action;  Qiat 
he  was  present  In  the  yard  when  the  as- 
sessment was  made;  that  he  got  the  amonnt 
of  the  assessment  from  the  assessor;  tbat  the 
assessor  asked  blm  on  one  or  two  occasions 
when  Mr.  Upham  would  be  there,  and  he 
told  blm;  that  the  assessor  gave  blm  a 
statement  of  this  tax;  that  he  got  a  state- 
ment of  this  tax  once  from  the  assessor's 
books ;  that  he  went  Iwfore  the  board  of  r*> 
view  to  get  the  amount  of  the  assessment 
on  the  logs  reduced;  that  the  collector  gave 
him  a  statement  of  the  tax  against  Fred  Up- 
ham; that  he  knew  in  January,  1903,  that 
the  tax  stood  against  Fred  Upham ;  that  he 


knew  that  fact  prior  to  the  levy;  that  he 
repeatedly  promised  to  pay  the  tax ;  that  be 
was  present  in  the  yard  wh«i  the  town  trea»* 
urer,  accompanied  by  the  district  attorney, 
levied  vpon  the  lumber ;  tliat  the  town  treas* 
urer  then  said  to  him,  "If  you  will  show  me 
what  piles  yon  are  going  to  ship,  I  will  not 
levy  on  them" ;  that  Bartell  then  did  sbow 
blm  the  piles  he  was  going  to  ship,  and  ttie 
town  treasurer  levied  upon  otiier  piles ;  tbat 
Just  before  the  sale  Bartell  made  this  state- 
ment to  the  town  treasurer:  "I  r^reeeat 
the  owners  of  this  lumber,  and  I  refuse  to 
let  you  sell  It  as  the  sale  Is  Ill^aL"  Other 
witnesses  stated  tiiat  he  said:  "Mr.  Ander- 
son, I  forbid  you  this  sale.  It  Is  UlesaL" 
All  agree,  and  It  Is  conceded,  that  Bartell 
made  no  claim  on  any  of  said  occasions  Chat 
the  plaintiff  was  the  owner  of  such  Imntier. 
There  Is  other  uncontradicted  evidence  to 
the  effect  that  Bartell,  so  In  charge  of  the 
lumber  and  necessarily  knowing  all  about  the 
transfer  of  the  logs  to  the  plaintiff  and  ttw 
ownership  of  the  lumbs,  participated  in  13ie 
assessment  of  the  property.  In  his  attempt 
to  have  the  amount  of  It  reduced  by  the  board 
of  review,  In  his  repeated  attunpte  to  ^et 
the  collector  ,  to  accept  less  than  the  amount 
of  the  tax  levied,  and,  after  faUhig  In  such 
attempts.  In  lils  repeated  promises  to  pay  the 
tax,  in  his  pointing  out  the  piles  of  lumber 
which  were  soon  to  be  shipped,  on  the  prom- 
ise of  the  collector  that  he  would  levy  upon 
oth.ec  Ivanher,  in  his  presence  at  the  time  of 
sale,  without  evw  claiming  or  disclosing  to 
the  assessor,  the  board  of  review,  or  the  col- 
lector that  the  property,  or  any  part  thereof, 
did  not  belong  to  Upham,  or  that  It  did  be- 
long to  the  plaintiff.  There  is  no  pretense 
that  the  defendant  who  purchased  at  the 
tax  sale,  had  any  knowledge  or  Information 
that  the  property  did  not  belong  to  Upham, 
or  that  It  did  belong  to  the  plaintiff. 

The  question  recurs  whether  the  defense 
of  estoppel  was  estebllshed  by  the  evidence 
referred  to.  The  general  doctrine  of  es- 
toppel Is  well  understood.  Thus,  it  was 
held  by  this  court  many  years  ago  that:  **An 
owner  of  proper^,  who  stands  by  and  sees 
a  third  par^  selling  it  under  claim  of  titie, 
without  asserting  his  own  titie,  or  giving 
the  purchaser  any  notice  thereof,  Is  eatc^ped. 
as  against  such  purchaser,  from  asserting 
It  afterward."  Yllas  v.  Mason,  26  Wis.  3ia 
See  McCord  v.  Hill,  117  Wis.  314-316,  94  N. 
W.  66,  and  cases  there  cited;  Two  BiVMS 
Mfg.  Co.  V.  Day,  102  Wis.  828,  78  N.  W.  44a 
In  this  last  case  the  defendants  applied  to  the 
plaintiff  to  flx  a  price  upon  certain  lands,  in- 
cludlng  the  tract  In  snit  and  the  plaintiff 
disclaimed  being  the  owner  of  that  tract 
Belying  upon  such  disclaimer,  the  defendants 
parehased  the  tract  from  one  B.  who  hdd 
a  tax  deed  thereon;  and  It  was  held  that  Oie 
plaintiff  was  eBtoK»ed  by  mcb  disclaimer 
from  asserting  title  as  the  original  ownvx. 
In  a  Michigan  case  It  was  held  that:  *'Oim 
cannot  malnteln  assumpsit  to  xtcover  bade 
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the  amount  paid  by  him  In  satisfactloii  of  a 
tax  which,  as  a  member  of  the  board  of  su- 
peiTlsors,  he  voted  to  impose  without  pre- 
senUu?  objections  to  Its  lery  that  he  knew 
of  at  the  time."  Wood  v.  Township  of  Nor- 
wood. 52  Mich.  32,  17  N.  W.  229.  So  it  has 
been  held  in  Illinois  that:  "A  taxparer,  who 
attends  an  election  called  In  a  school  dis- 
trict, and  In  person  seconds  a  motion  to  raise 
money  by  borrowins  and  issnlng  bonds  of 
the  district,  will  be  estopped  from  questlon- 
Ing  the  validity  of  what  was  done  under  the 
authority  of  those  proceedings,  *  •  • 
and  he  will  not  be  allowed  to  dispute  the 
legality  of  a  tax  levied  to  pay  the  interest 
or  principal  of  nich  bonds,  when  issued  un< 
tier  the  vote  of  such  meetii^."  Thatcher  v. 
People,  96  111.  632.  So  In  Ohio  it  has  been 
held  that  parties  who  have  Invoked  proceed- 
ings nnder  an  unconstitutional  statute,  "and 
actively  participated  in  such  proceedings,  from 
the  signing  of  the  petition  to  the  making 
of  the  asseesment  for  the  Improvement  of  a 
road,  mider  the  act,  are  estopped  from  en- 
Joining  the  collection  of  an  assessment  for 
the  iMiyment  of  the  coats  incurred  in  the 
proceedings  so  Invoked  by  them.**  Mott  v. 
Hubbard.  00  Ohio  St  190,  63  N.  B.  47.  In 
a  case  In  Nebraska,  the  plaintiff  was  the 
manager  of  a  corporation  and  listed  and 
scheduled  fi>r  taxation  the  property  of  the 
comiMiny  as  his  individual  property;  and  it 
was  held.  In  effect,  that  he  was  estopped 
from  claiming  that  the  proper^  so  listed  anil 
schediiled  was  not  hla  indlvidnal  ptoj^ertj. 
Of  course,  caution  should  be  used  In  applying 
the  doctrine  at  eetoroel  to  such  tax  pro- 
ceedings. 2  Gooley  on  Taxation,  1614^-1521. 
and  cases  there  cited.  But  we  are  constrain- 
ed to  hold  that  the  verdict  was  properly  di- 
rected in  favor  ot  tb»  defendant 

The  judgment  of  the  circuit  court  Is 
afflnned. 


BVCK  V.  POND. 
(Snprems  Ooort  of  Wisconsin.  Dee.  12,  190S.) 

1.  SPECinC  PXRFOBMANCI— OOHTBACTS— Bn- 
FOBCUfKIlT— CeBTAIKTT  AS  TO  Tntifs. 

A  memorandnm  •(  a  contract  for  the  sale 
of  land  which  contemplates  a  partial  cash  pav- 
ment  on  a  certain  day,  and  the  giving  of  credit 
for  the  balance  of  the  purchase  price,  bat  fails 
to  contain  any  stipalatlona  as  to  the  terms  of 
the  credit  aod  the  time  of  making  deferred  pay- 
moots,  is  so  iadefiolte  and  incomplete  in  a 
material  part  that  specific  performance  thereof 
will  not  be  decreed. 

2.  WoBK  aud  Labob— Iupzjbd  OoifTRACTa. 

One  who  performs  labor  and  (nmishes 
materials  in  clearing  and  Improving  a  tract  of 
land  belonglnff  to  another  under  a  porported 
contract  for  the  purchase  of  the  land,  which  by 
reason  of  Its  indefinitensss  la  not  swceptible  of 
enforcement,  Is  entitled  to  recover  for  the  labor 
and  materials  expended  on  the  land. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Work  and  Labor,  {  23.] 

Appeal  from  Circuit  Court,  Marquette 
Coimty;  VL  Bay  Stevens,  Judge. 


Action  by  Charles  E.  Buck  against  Simeon 
Pond.  From  a  Judgment  for  plalntlfl,  de- 
fendant appeals.  Affirmed. 

This  is  an  action  for  the  valne  of  services 
performed  and  money  expended  by  the  plaln- 
tlft  In  clearing,  breaking,  and  fencing  a  40- 
acre  tract  of  land  belonging  to  the  defendant. 
The  answer  of  the  defendant  admitted  the 
ownership  of  the  land,  and  alleged  that  be- 
fore the  performance  of  the  labor  and  the 
fomlshingof  materials  by  the  plaintiff,  the  de- 
fendant sold  the  premises  to  the  plaintiff  by  a 
valid  contract  of  sale,  which  the  plaintiff  fail- 
ed to  perform.  The  evidence  showed  that  the 
plalntlfl  and  defendant  in  October,  1002, 
made  a  bargain  for  the  purchase  of  the  land 
In  question  by  the  plalntlfl  of  the  defendant 
and  that  the  defendant  delivered  to  the  plain- 
tiff the  following  written  memorandum  of 
the  bargain: 

"Westfleld,  Wisconsin,  October  21st  1802. 

"I  agree  to  give  a  land  contract  to  Charles 
E.  Buck  for  my  forty  of  land  on  Section  19, 
T.  17,  R.  7,  for  $125,  one  hundred  and  twenty- 
flve  dollars,  with  int  when  he  fences  and 
breaks  at  least  fifteen  acres  and  pays  me 
$25  down,  interest  to  commence  now  at  six 
per  cent  The  $25.00  to  be  paid  on  or  before 
January  lit  1904.  with  interest 

"Simeon  Pond." 

It  further  appeared  ^t  the  plaintiff  went 
Into  po— canlon  of  the  land,  and  grubbed  and 
broke  a  part  thereof,  paid  taxes  thereon  for 
one  year,  and  built  a  fence:  and  that  after 
he  had  broken  17  acres  he  offered  to  pay  the 
d^endant  $SS  with  Interest,  and  demanded 
a  land  contract  and  llie  defendant  refused 
to  comply,  and  told  the  plalntlfl  he  had  sold 
the  land  to  other  parties.  It  further  ap- 
peared that  at  ttie  time  of  this  demand  the 
defendant  had  in  fact  deeded  the  land  to 
one  Bladcbum,  who  had  taken  possession 
thereof.  Upon  this  evidence  the  court  direct- 
ed a  verdict  for  the  plalntlfl  f6r  the  value 
of  the  labor  pecformed  and  materials  fur^ 
nlflfaed.  and  from  Judgment  upon  the  verdict 
the  defendant  appeals. 

Corrigan,  Johnson  ft  Mills  and  G.  O.  Mur- 
phy, for  appellant  P.  G.  Offllp  and  Gog- 
gins  ft  Brasean,  for  respondent 

WINSLOW.  J.  (after  stating  the  facto). 
The  defendant's  claim  Is  that  the  evidence 
shows  that  the  plaintiff  went  Into  possession 
of  the  premises  and  performed  the  labor 
for  which  he  sues,  under  a  valid  and  enforce- 
able contract  for  the  sale  of  tbe  land,  and 
that  hence  the  plaintiff's  remedy  Is  by  action 
to  enforce  the  contract  and  not  by  action  for 
the  value  of  labor  i>^ormed  and  materials 
furnished.  Cameron  v.  Austin,  80  Wis.  652, 
27  N.  W.  622.  This  claim  was  rejected  by 
the  trial  court  and  we  think  rightly  so. 
Specific  performance  of  a  contract  will  not 
-be  decreed  unless  Its  essential  terms  are 
clearly  and  d^nitoly  eipressed.  It  will  en- 
Digitized  by  Google 


910 


106  NOBTHWBBTBBN  BBFOBTBB. 


force  a  contract  already  made,  but  It  will 
not  supply  mateirial  and  missing  portions, 
and  tbuB  at  the  same  time  make  as  well  as 
enforce  a  contract  Where  a  contract  con- 
templatea  or  provides  for  deferred  payments, 
or  the  giving  of  credit  for  a  part  of  the  pur- 
chase money,  the  times  when  such  deferred 
payments  are  to  be  made  are  essential  parts 
of  the  contract,  and.  If  such  times  be  not 
fixed,  the  contract  Is  uncertain  and  Incom- 
plete and  cannot  be  enforced.  Schmellng  v. 
Krieeel,  46  Wis.  825.  The  memorandum  be- 
fore US  In  the  present  case  very  clearly  con- 
templates that  there  was  to  be  credit  given 
for  $100  of  the  purchase  price;  but  It  is  ab- 
solutely silent  as  to  the  term  of  that  credit, 
hence  it  comes  within  the  rule  of  the  case 
last  cited.  But  the  appellant  claims  that, 
even  If  there  was  no  valid  written  contract, 
stilt,  if  there  was  a  definite  parol  contract 
under  wlilcb  the  plaintiff  went  into  posses- 
sion and  performed  the  labor,  It  was  enforce- 
able under  familiar  rules  of  law,  and  be 
further  claims  tliat  he  ottered  to  show  such 
a  parol  contract  and  tliat  the  evidence  was 
rejected.  Examination  of  the  case  shows 
that  there  was  no  such  ott^.  The  defendant 
was  asked  what  the  agreement  he  made  with 
the  plaintiff  was,  and  an  objection  to  his 
statement  because  it  was  not  the  best  evi- 
dence was  sustained.  He  then  stated  that 
he  had  seen  the  writing  (which  was  evident- 
ly the  memorandum  aforesaid)  before,  and 
ttiat  "that  Is  the  agreement  that  I  gave  Mr. 
Buck  in  the  sale  of  tlils  land."  There  was  no 
intimation  that  there  was  any  oral  agree- 
ment differing  from  or  In  addition  to  the 
written  memorandum,  and  there  was  no  offer 
to  prove  any  such  oral  agreement  It  Is 
claimed  that  the  doctrine  of  the  Schmellng 
Case  was  overruled  In  the  case  of  Hadfleld 
V.  Bartlett  66  Wis.  634,  2»  N.  W.  689,  but 
we  are  unable  to  see  bow  this  claim  has  any 
foundation. 

There  being  no  contract  which  the  plain- 
tiff could  enforce  for  the  conveyance  of  the 
land  or  the  ezecatlon  of  a  land  contract  be 
was  clearly  entitled  to  recover  for  his  labor 
and  materials  expended  upon  the  defendant's 
land  at  his  implied  request 

Judgment  affirmed. 


HABENIOHT  t.  CHICAGO,  ST.  P.,  M.  ft 

O.  RY.  CO. 
(Supreme  Court  of  Wisconsin.  Jan.  8,  1906.) 

1.  Railboads — Ikjubt  to  Aimuii — Vkhoeb 

— QUESnOK  FOE  JUBT. 

Where  a  horse  went  through  a  fence  and 
npon  a  railroad  track  at  a  point  a  few  rods 
south  of  a  depot  It  could  not  be  said  as  a  matter 
of  law  that  such  point  was  a  portion  of  the 
depot  grounds. 

[Bd.  Note.— esses  in  point,  see  voL  41, 
Cent  Dig.  Railroads,  SS  ICSST 1634.] 

2.  SAio—IiiSTRncTions. 

Bev.  St  1898,  S  1810,  In  relation  to  the 
fencing  of  railroads,  provides  that  after  fences 
shall  have  been  constructed  in  good  faith  liabili- 


ty for  Injuries  to  stock  shill  not  extend  to  dam- 
ages occasioned  In  part  by  contrlbator^  negli- 
gence. SM,  that  where,  in  an  action  for  in- 
Jariea  to  a  horse  which  went  npon  a  tnxk 
throng  a  frace,  the  complaint  allied  absence 
of  eontribatory  negligence,  and  the  answer 
leged  sucli  negligence,  an  instmctlon  whidt  did 
not  submit  the  questfon  ol  eontribntory  nciil- 
gence  was  erroneons. 

Appeal  troa  Otrcnlt  Oonrt,  Donglas  Ocnm- 
ty ;  A.  J.  Tinje^  Judge. 

ActI<Hi  by  John  W.  Habenicbt  agolut  tlic 
Chicago,  St  Paul,  Minneapolis  ft  Omalia 
Railway  Company.  From  m  Judgment  Id  Ca- 
vor  of  plaintiff,  defoidaiit  appeals.  Reversed. 

This  Is  an  action  to  recover  $126  as  tbe 
ne  of  a  h(»«e  beloi^lng  to  tlie  plaintiff  and 
killed  by  a  loctmiotlve  of  a  passei^w  train 
running  upon  the  tracks  of  the  defendant  at 
the  place  alleged  February  15,  1903.  The 
complaint  alleges.  In  tfect  that  tlie  horse; 
on  the  day  and  year  named,  "without  any 
fault  or  negligence  on  the  part  of  the  plato- 
tlff,  escaped  from  a  field  adjoining  said  rail- 
road through"  a  defective  fence  vrhlA  the 
defoQdant  tiad  failed  and  n^lected  to  keep 
up  and  maintain,  and  had  n^lig^tly  allowed 
and  suffered  to  becMne  unsafe  and  out  of  re- 
pair, and  went  npon  the  tra<^  of  said  rafl- 
road  and  was  there  run  against  by  defend- 
ant's locomotive  and  killed,  to  the  damage  at 
the  plaintiff  In  the  amount  stated.  The  de- 
fendant answered,  by  way  of  admissiona, 
denials,  and  counterall^tlons.  to  tbe  effect 
that  the  Injuries  to  the  plaintiff's  property  al- 
ibied In  the  complaint,  If  any,  were  caused  by 
the  carelestmeas  and  n^llgence  of  tbe  plain- 
tiff, and  not  by  any  fault  n^lect,  or  negli- 
gence of  the  defendant  Its  agents,  or  serv- 
ants. At  tbe  close  of  tbe  trial  the  Jury  re- 
turned a  special  verdict  to  tlie  effect  (1)  that 
tbe  place  where  the  plaintiffs  horse  went  iq>- 
on  the  defendant's  property  was  not  within 
the  limits  of  its  depot  grounds  at  Hlnes.  and 
(2)  that  they  assessed  the  plalnturs  dam- 
ages at  $126.  From  the  Judgment  ottered 
thereon  tot  the  amount  stated,  with  $29.40 
costs  and  disbursements,  the  def^dant  brings 
this  appeal. 

Sol<m  It.  Perrin,  for  wpellant.  James  B. 
Hlle,  fat  respmdent 

* 

CASSODAT,  0  J.  (after  stating  the  facts). 
There  is  evidence  tending  to  prove  that  F^ 
niary  14,  1903,  tlie  plaintiff,  with  an  «ni- 
grant  car  loaded  with  furniture,  horse  feed, 
horses,  and  cattle,  arrived  at  Hines  Station: 
that  on  the  next  morning  be  unloaded  the  car 
upon  two  vehicles  belonging  to  f armera ;  that 
they  then  drove  south  from  the  station  some 
800  feet  to  the  track  of  tbe  railroad  crossing, 
the  plaintiff  fbllowlng  behind;  that  at  that 
point  two  of  tbe  plaintiff's  cowa.  Instead  of 
crossing  Uie  tra<^  went  south  down  the  track ; 
that  one  of  the  farmers  took  charge  of  the 
plaintiff's  horses  while  he  went  after  Om 
cows;  that  tbe  running  of  the  cows  frlgbtoi- 
ed  one  of  the  teams  and  it  started  to  run 
with  or  along  with  one  of  ttie  cowa;  lhat 
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while  the  plaintiff  ^as  working  to  get  tbe 
cow,  or  clear  ber  from  the  team,  he  1^  bla 
horses  standing  without  being  hitched  or 
cared  tor  in  any  way,  and  tbey  tben  started 
back  toward  the  railroad  track,  bat,  instead 
of  following  the  road  on  which  they  came, 
tbey  took  a  short  cat  along  another  road 
which  broagbt  them  to  the  railroad  track  a 
few  rods  sonth  of  tbe  depot  bnlldlng,  tbe  pre- 
cise distance  being  In  dispate,  and  whether 
It  was  within  the  limits  of  the  depot  groonda 
was  one  of  the  qoeetlons  submitted  to  the 
Jury;  that  from  the  point  where  the  horses 
BO  came  upon  the  railroad  track  they  ran 
north  along  the  railroad  tra<&  for  about  a 
mile,  where  they  were  overtaken  by  a  freight 
train  and  one  of  them  killed.  The  case  is 
very  simple,  notwithstanding  Zi  errors  are 
assigned.  We  cannot  say.  as  a  matter  of 
law,  that  t3>e  place  where  the  horses  got  upon 
the  track  was  within  the  limits  of  tbe  depot 
gronods.   Nor  can  we  say  that  the  form  In 
which  that  qnestlon  was  anhmltted  to  tbe 
Jury  was  prejodldal  to  the  defendant  This 
court  has  often  stated  that  tlie  A>rm  of  such 
verdict  Is  very  much  In  the  discretion  of  the 
trial  court  After  speaking  of  the  gap  or 
defect  In  the  fence  where  the  liorses  went 
onto  the  railroad  track  and  defining  depot 
gronnds,  the  court  charged  the  Jury,  iqion 
tbe  flnt  question  snhmltted.  that  'if  trom  the 
evidence  yon  are  satisfled  that  it  [the  place 
where  the  fence  was  defective]  was  within 
tbB  limits  of  the  depot  grounds,  tfaoa  yon  will 
answer  it  [this  question]  in  the  affirmative, 
and,  if  not  so  satiafled.  yon  will  axawer  it  In 
tbe  negative"  This  pmiion  of  the  charge 
made  tbe  defendant  absolutely  liable,  it  the 
defective  place  in  the  teace  was  not  wlttiln 
the  limits  of  the  deiiot  grounds.   It  complete- 
ly eliminated  from  the  case  tbe  question  of 
the  p!aiatlfl*B  contributory  n^tgence.  And 
yet  ttie  complaint  alleged  that  the  horse  was 
Idlled  *Vltboat  any  fault  or  negligence  on 
tbe  part  of  the  plaintiff,"  and  such  allegation 
was  put  In  Issue  1^  tbe  denlala  In  the  an- 
swer, and  the  answer  also  alleged  that  such 
Injuries  to  the  plaintiff's  propoty,  If  any, 
were  caused  1^  the  careleesness  and  negli- 
gence of  tibe  plaintiff,  and  not  by  any  fault 
neglect  or  negligence  on  the  part  of  the  de- 
fendant Such  issoe  80  made  by  the  plead- 
ings was  never  submitted  to,  nor  determined 
by  flw  jury,  notwithstanding  the  learned 
trial  court  wu  eqtreesly  requested  to  submit 
snch  question,  and  was  also  requested  to  in- 
slmct  tile  jury  on  Uie  qaestltm  of  tbe  plaln- 
tUTs  contributory  n^igence  in  allowing  his 
horses  to  escape  from  his  control  The  stat- 
ute (mly  imposes  swdi  absolute  liability  in 
cases  ^rtiere  the  railway  trat^  has  never  been 
fenced,  as  required  by  the  statute.  Section 
1810,  Ber.  St  189&   But  the  same  section 
expreaaty  provides  that  "after  such  fences 
and  cattleguards  abatl  have  been  in  good  faith 
oonatmcted  snch  liability  shall  not  extend  to 
damages  occasioned  In  part  by  contributory 
necHgaioe  nor  to  defects  existing  without 
nflgllsence  oa.  the  part  <mF  the  corporation  w 


its  agents."  In  such  cases  contributory  neg- 
ligence has  r^watedly  been  held  to  be  a  com- 
plete defense.  Blchardson  v.  Railway,  B6 
Wis.  847,  14  N.  W.  176 ;  Bremmer  v.  Railway, 
61  Wis.  114,  20  N.  W.  687;  Wlckham  v.  Rail- 
way, 95  Wis.  27,  69  N.  W.  982;  McCann  v. 
Railway,  96  Wis.  664,  71  N.  W.  1054;  Per- 
rault  V.  Railway,  117  Wis.  620,  C30.  94  N. 
W.  34&  No  other  questions  are  of  sufflcleat 
Importance  to  call  for  consideration. 

Tbe  Judgment  of  tbe  circuit  court  Is  re> 
versed,  and  tbe  cause  is  remanded  for  a  new 
trlaL 


ZENTNBB  V.  OSHKOSH  GASLIGHT  GO. 
(Stvreme  Coort  of  Wlacondn.  Nov.  14,  1905.) 

1.  MAsm  AHD  Sebvant— Immns  to  Ssbv- 

AHT—GOHTBIBUTOBT  NSOUOinO*— DSOEXS 

or  Cabs  Requibko. 

A  servant  engaged  In  an  •nmloyment  in- 
volving possible  contact  with  a  higmy  dangerou 
agency,  snch  as  electricity,  Is  boana  to  nercise 
such  care  and  pradmce  as  an  ordinarily  pru- 
dent and  careful  person  engaged  in  such  an  em- 
ployment would  usually  exercise  under  the 
same  or  similar  circumstances. 

[Ed.  Note. — For  cases  in  point  see  voL  94, 
Cnt  Dig.  Master  and  Savant  I  074.] 

2.  Saub— Absuhption  or  Risk— SrATcimiT 
or  DooTSins. 

A  servant,  engaged  in  an  employment  fai- 
vt^vlng  possible  contact  with  a  dangerous  agen- 
cy, such  as  riectrid^,  assomes  the  nsual  and 
ordinaiy  risks  indmnt  to  that  employment, 
but  does  not  assume  unusual  or  extraordinary 
risks,  such  as  tbe  turDiu|[  on  of  a  high  potential 
currant  at  an  unusual  time,  when  such  current 
is  ordinarily  tamed  off,  unless  he  in  fact  knows 
of  such  risks  or  by  the  exMclae  of  ordinary 
care  and  prudence  should  know  of  them. 

[Eld.  Note. — For  cases  in  point,  see  vol.  34, 
Oent  Dig.  Master  and  Servant,  St  &43,  S50.] 

8.  Saub— Ddtibb  or  Mastbb. 

An  employer,  oigaged  in  operating  a  dan- 
gerous agency,  audi  as  electricity,  Is  bound  to 
conduct  its  business  with  ordinary  care,  In  view 
of  the  dangerous  character  of  such  ag^cy,  and 
to  exercise  at  least  that  degree  of  care  which  la 
osoally  exercised  by  ordinarily  careful  persons 
engaged  in  a  like  bosiness  under  the  Bame  or 
similar  cirennutanoeB. 

[Ed.  Note. — ^For  cbbos  In  pi^t  see  vol.  84, 
Omt  Dig.  Master  and  Servant  f  139.] 

4.  Tbiai,  —  QuisTiONS  roB  JuBT  — Facts  in 
Genbbal, 

Questions  of  fact  must  be  submitted  to  tiie 
Jury,  and  cannot  be  determined  by  tbe  eourt, 
where  there  Is  credible  evidence  from  which  a 
reasonable  inference  may  be  drawn  In  support 
of  the  claim  of  either  party. 

[Ed-  Note. — For  eases  in  point  see  vol.  46, 
Cent  Dig  Trial.  8  887.] 

Sb  Masteb  and  Sovant— Irjubibs  to  Sebv- 
AHT  —  AcnoMs  —  QuunoHs  roB  Just  — 

— NiOLIGENOS  or  DsrENDANT. 

In  an  action  for  the  death  of  a  servant  who 
was  killed  by  coming  in  contact  with  a  high 
potential  electric  current  while  making  repairs, 
tbe  question  of  defendant's  negligence  was  for 
the  Jury,  where  there  was  evidence  that  high  po- 
tential currents  were  ordinarily  turned  off  dnr- 
ing  tbe  making  of  repairs  by  defendant  and  other 
similar  companies. 

6.  Sauk — Gontbibutobt  Neqligenob. 

In  an  action  for  the  death  of  a  servant  killed 
by  coming  In  contact  with  a  high  potential  elec- 
tric cnrroit  while  making  repairs,  whether  the 
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Bervant  was  goilty  of  contributory  n^Iigence 
held,  uDder  uie  evidence,  a  qaesticm  for  the 
iury. 

[Bd.  Note^For  caMS  in  point,  see  vol.  34, 
Cent  Die.  Uaster  and  Servant.  H  10S0-U82.] 

7.  EviDKNOB  —  Res  Gwmm  —  Nabutxteb  or 

Past  Bvkwts. 

In  an  action  for  the  death  of  a  servant,  a 
statement  hj  the  preeidmt  of  defendant  com- 
pany, In  a  conversation  with  relatives  of  de- 
ceased some  days  after  the  accident,  that  It 
was  tiie  company's  Intention  to  have  the  electric 
current  whidi  killed  deceased  turned  off  at  the 
time  of  the  accident,  was  not  a  part  of  the  rei 
gestae,  and  vras  Incompetent  against  defendant 

[Bd.  Note. — For  eaaes  in  point  see  vol.  20, 
Cent  Die  Evidence,  |  S6B.] 

&  Mabtbb  and  SnTAHT— iHJtTBns  TO  Skit- 

ani^Fellow  SravAifTS. 

A  superintendent  who  neglicentlT  failed  to 
turn  off  or  Improperiy  turned  o&  an  electric  cor* 
rent  and  consequently  caused  the  death  of  a* 
lineman  engaged  in  repair  work,  was  not  a  fel- 
low servant  with  the  lineman. 

[Ed.  Note. — For  cases  in  point  m«  84, 
Cent  Dig.  Blaster  and  Swvaut  I  427.] 

Marshall  and  Slsbeite,  JJ^  dfnentlng. 

Appeal  tnm  Olrcalt  Oonrtt  Winnebago 
Coantr;  Qeo.  W.  Bnrnell,  Judge. 

Action  by  Veter  J.  Zentxwr,  u  admlnUh 
trator  of  tlie  estate  of  ' Louis  Zentaer,  de- 
ceased, against  the  Ostakosh  OasUgbt  Com- 
pany. From  a  judgment  tor  dtfttidant, 
plaintiff  appeals.  Reversed. 

This  action  was  brought  by  Peter  Zentner, 
as  administrator,  to  recover  damages  for  the 
death  of  one  Louis  Zentner,  alleged  to  have 
been  killed  through  the  Diligence  of  the  de- 
fendant while  in  Its  employ  as  a  lineman  oo 
the  13th  day  of  February,  1904.  The  answer 
denies  the  material  allegations  of  the  com- 
plaint, and  alleges  contributory  negligence  on 
the  part  plaintiff's  decedent  After  the  In- 
troduction of  plaintiffs  evidence  the  court,  on 
motion  of  defendant,  granted  a  nonsuit,  and 
Judgment  was  entered  thereon,  from  which 
this  appeal  was  taken.  There  Is  testimony 
tending  to  show:  That  plaintiff's  decedent 
was,  at  the  time  of  his  death,  10  years  of  age, 
and  had  worked  as  a  lineman  for  defendant 
six  or  seven  months.  That  before  this  he  had 
worked  for  a  telephone  company  and  also  a 
gaslight  company,  and  had  never  done  any 
high  potential  work  before  be  worked  for  de- 
fendant His  brother  testified  that  deceased 
never  had  any  schooling  or  special  Instruc- 
tion In  electrical  work  that  he  knew  of,  and 
that  be  never  had  been  away  from  home 
where  that  branch  of  electrical  engineering 
of  any  kind  was  taught  That  about  Feb- 
ruary 10, 1904,  there  was  a  severe  fire  In  the 
city  of  Oshkosh.  That  a  line  of  wires  and' 
[>oIes  of  defendant  In  the  rear  of  the  burned 
buildings  was  badly  damaged  by  such  fire. 
That  one  of  these  poles,  the  one  ui>on  which 
decedent  was  killed,  was  badly  scorched  and 
burned;  the  upper  end  being  entirely  de- 
stroyed and  the  attachments  badly  damaged. 
That  the  pole,  wires,  and  cross-arms  In  ques- 
tion during  the  fire  became  coated  with  ice, 
occasioned  by  water  thrown  by  tbe  fire  de- 


partment, and  this  condition  continued  until 
the  time  of  the  accident  The  wires  on  tbe 
pole  were  three  secondary  wires  belonging  to 
defendant,  and  next  above  these  four  pri- 
mary wires  supported  by  cross-arms,  two  on 
each  side  of  the  pole.  Prior  to  the  fire  tberc 
had  been  above  these  wires  of  defendant  two 
cross-arms  supporting  electric  wires  of  an- 
other company,  and  above  these  other  amis 
supporting  telephone  and  fire  alarm  wires. 
All  wires,  except  those  of  defendant,  were 
removed  the  day  after  the  fire  That  the  in- 
sulation was  burned  off  the  wires  for  a  dis- 
tance of  50  feet  on  each  side  of  the  pole  in 
question,  and  the  pole  was  charred  down  to 
within  six  or  eight  feet  of  tbe  ground,  and 
from  there  it  was  wrapped  with  wire.  This 
pole  was  hollow  at  the  butt,  rimoing  up  15 
or  18  feet  That  this  hollow  and  rotten  con- 
dition would  tend  to  make  It  a  better  con- 
ductor when  wet  That  a  pole  is  a  good  in- 
sulation to  work  on  wires  If  dry ;  but.  If  wet, 
there  Is  no  reason  why  it  would  not  carry  tbe 
current  from  the  wire  to  the  body,  into  the 
pole  and  to  the  ground.  The  body  would 
form  a  connection  between  the  two  wires.  If 
touched,  so  as  to  pass  the  current  from  one 
to  the  other.  On  February  13,  1904,  decedent 
went  to  work  on  the  morning  of  the  accident 
under  the  direction  of  defendant,  to  make  tbe 
repairs  in  the  vicinity  of  this  pole,  and  re- 
turned about  1  o'clock  in  the  afternoon  and 
went  to  work  on  tbe  pole  In  qnestlon,  and 
was  killed  about  an  hour  later.  He  bad 
placed  one  or  two  new  cross-arms  on  tbe 
north  side  of  the  pole,  one  In  the  primary 
wires,  which  carried  2,200  volte,  and  wbich  is 
a  dangerous  voltage,  leaving  two  old  cross- 
arms  on  the  opposite  side.  While  at  work,  and 
standing  with  one  foot  on  the  secondary  crose- 
arm,  tbe  other  In  a  book  or  climber  struck 
Into  the  pole  and  fastened  to  bis  boot,  with  a 
safety  belt  around  his  body  and  the  pole, 
bringing  the  primary  wires  even  with  bis  hips 
be  was  discovered  burning  on  the  wires ;  death 
following  Immediately.  The  body  was  hang- 
ing over  towards  the  two  wires  on  the  west 
side  of  the  pole,  bis  right  hand  or  arm  lying 
on  the  Insulator  of  the  outside  wire,  burned 
off  at  tbe  wrist,  where  it  touched  the  wire, 
and  the  left  band  appeared  to  have  grafted 
tbe  wire  next  to  the  pole,  and  was  partially 
burned  off.  The  wires  on  tbe  west  side  of 
the  pole  were  on  the  cross-arm.  Those  near- 
est tbe  pole  had  been  untied  from  the  in- 
sulator and  had  dropped  down  upon  tbe  cross- 
arm.  The  outside  wire  was  still  tied  to  tbe 
Insulator.  That  tbe  customary  method  Id 
makli^  repairs  Is  to  shut  off  the  enrreat,  and 
that  it  Is  not  customary  for  onnpanlea  to 
make  such  repairs  with  the  current  on. 

PbllUps  A  Hicks,  fbr  appellant  Yllas.  Tllas 
&  Freeman,  for  respondent 

KERWIN,  J.  (after  stating  the  facte).  It 
is  clear  that  the  employment  in  which  the 
plaintiff's  intestate  was  engaged  was  one 
Involving  possible  contact  wltb  a  blghly 
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danfteroua  agency.  He  knew  this,  and  It  was 
bla  duty  In  ench  employment  to  exerclae  sncb 
degree  of  care  as  was  reasonably  commensu- 
rate with  the  nsnal  and  ordinary  dangers  to 
be  expected  nnder  the  drcnmstances;  that  1b, 
ancb  care  and  prudence  as  ordlnarfly  pru- 
dent and  carefal  parsons  engaged  la  snch 
employment  usnally  exercise  under  the  same 
or  similar  circumstances.  He  assumed  the 
usual  and  ordinary  risks  Incident  to  the  em- 
pl(^ment  In  which  be  was  engaged,  but  did 
not  assume  nnosiul  or  extraordinary  risks, 
unless  he  In  fact  knew  of  them,  or  by  the  ex- 
ercise of  ordinary  care  and  prudence  ought  to 
have  known  of  th«n.  On  the  other  hand.  It 
was  the  dnty  of  the  defendant  to  conduct  Its 
business  with  ordinary  care,  tn  Tlew  of  the 
highly  dangerous  character  of  the  agency 
witb  which  It  dealt  It  was  bound  to  eier- 
dse  at  least  that  degree  of  care  which  Is 
usually  exercised  ordinarily  careful  per- 
sons engaged  In  like  business  under  the  same 
or  similar  drcumstances,  and.  If  It  failed  to 
do  80,  It  was  gnll^  of  negllgoice.  It  ap- 
pears from  the  erldence  tiiat  the  deceased 
was  set  at  work  on  the  morning  of  the  acci- 
dent, making  repairs  vpou  tbe  pole  in  ques- 
tion and  upon  an  adjoining  poU^  there  being 
two  naked  wires  thereon,  which,  when  In 
use,  carried  a  currmt  of  %200  volts;  that  he 
worked  during  the  foreiuion  without  Injury, 
and  that  def mdant's  superintendent  was  upon 
the  ground  about  the  middle  of  the  forenoon 
while  deceased  was  upon  the  pole  In  ques- 
tlwi,  or  the  adjoining  pole;  that  deceased 
worked  upon  the  pole  about  an  hour  after 
dlnn«,  when  he  received  the  high  cuRent 
from  the  wires  which  killed  blm.  Three  at- 
pert  witnesses  testified  that  It  Is  usual  In 
making  such  r^alni  to  shut  off  the  blgh 
potential  current  from  the  wires,  and  there 
la  no  evidence  to  the  contrary,  nor  can  we 
say  that  this  evidence  is  Incredible  or  con- 
trary to  common  knowledge:  Two  questtons 
necessarily  arose  upon  the  motion  fOr  non- 
suit :  First,  was  there  any  evidence  of  negli- 
gence tax  the  part  of  the  defendant  proxi- 
mately causing  the  death?  and,  second,  If 
so,  did  the  evidence  so  conclusively  establish 
contributory  negligence,  or  that  form  thereof 
known  as  "assumption  of  risk,"  on  the  part 
of  deceased,  as  to  warrant  the  court  In  tak- 
ing the  case  from  the  Jury? 

1.  It  Is  well  established  that  "It  there  Is 
any  credible  evidence  In  tiie  case  from  which 
a  reasonable  inferrace  may  be  drawn  In  sup- 
port of  the  claim  of  either  party  to  the  ac- 
tloiit  then  the  court  cannot  assume  to  de- 
cide the  controversy  as  a  matter  of  law. 
UndOT  such  drcnmstances  the  question  of 
fact  must  be  submitted  to,  and  determined 
by,  a  Jury."  Morgan  v.  Pleshek,  120  Wis. 
S06,  97  N.  W.  917 ;  Beyer  v.  St  Paul  F.  ft  M. 
Ins.  CkK,  112  Wis.  188.  88  N.  W.  57;  ZImmer 
T.  FOX  River  Y.  B.  B.  Oo.,  118  Wis.  616,  95 
N.  W.  967.  The  offlcsn  of  defendant  knew 
that  repairs  upon  the  pc^es  had  been  com- 
menced  In  the  forenoon,  and  there  is  nothing 
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to  show  that  they  had  reason  to  believe  such 
repairs  had  been  completed  at  the  time  of  the 
accident  It  was  the  duty  of  defendant  to 
conduct  Its  business  at  all  times  with  the 
care  ordinarily  used  by  like  concerns  under 
like  circumstances.  There  was  competent 
evidence,  entirely  credible,  that  blgh  poten- 
tial currents  are  ordinarily  turned  off  during 
the  making  of  such  repairs,  and  no  evidence 
that  the  defendant  ordinarily  followed  a  dif- 
ferent custom,  or,  if  It  did,  that  the  intestate 
bad  any  knowledge  of  It  It  follows,  there- 
for^ that  the  question  of  defendantfs  negll- 
gence  was  for  the  Jury. 

2.  As  to  the  question  of  contributory  negli- 
gence, the  evidence  shows  that  the  deceased 
at  the  time  of  bis  death  was  engaged  In  the 
work  at  which  he  had  t>een  set  by  the  supo:- 
Intendent  of  the  defendant  and  there  Is  no 
evidence  showing  conclusively  that  he  had 
not  prosecuted  that  work  with  reasonable 
and  ordinary  dispatch,  and  In  the  ordinary 
mann^.  He  had  the  right  to  assume  that 
tile  ^endant^B  officers  would  conduct  the 
business  In  the  manner  usual  whoi  rq^alrs 
wwe  being  made,  which,  according  to  the 
evidence,  required  the  cutting  off  of  the  cur- 
rent from  the  wires.  It  Is  not  shown  that  he 
bad  any  notice  Of  Intended  dQ>arture  from 
that  custom:  Such  a  departure  Involved  an 
unusual  and  extraordinary  risk,  which  under 
the  law  he  did  not  assume  unless  he  had 
actual  knowledge  thereof,  or  unless  as  a 
reasonably  careful  man  he,  by  the  exercise 
of  ordinary  care,  should  have  known  of  It 
He  had  no  actual  knowle^^  of  such  extra- 
ordinary risk  BO  far  as  appears  from  the  evi- 
dence and  the  drcumstances  are  not  so  clear 
that  we  can  say  as  matter  of  law  that  be  In 
the  exerdse  of  ordinary  care  ought  to  have 
known.  The  question  Is  one  upon  which 
there  may  be  conflicting  Inferences,  and  hence 
properly  a  question  for  the  Jury.  Revolln- 
skl  V.  Adams  O.  Co.,  118  Wis.  824.  95  N.  W. 
122 ;  Oraot  v.  Keystone  U  Co.,  119  WIb.  229, 
96  N.  W.  685,  100  Am.  St  Rep.  883. 

8.  TesUnumy  was  admitted  against  the  de- 
fendant's objection  to  the  effect  that  Mr. 
Sawyer,  president  of  the  defCTdant  company, 
stated  that  it  was  their  Intention  to  have 
the  curr«it  off.  This  statanait  was  made  In 
a  conversation  had  between  Ur.  Sawyer  and 
the  brothers  of  deceased  one  afternoon  sub- 
sequent to  the  accident  These  statemmts 
made  by  Ur,  Sawyer  did  not  relate  to  a  pres- 
ent transaction,  while  he  as  an  officer  was 
acting  within  the  scope  of  his  duty,  and  as 
a  part  of  the  res  gestae.  They  were  not  dec- 
larations respecting  present  occurrences  and 
part  of  the  res  gestse,  but  In  the  nature  of 
a  narrative  of  past  erraits,  and  not  c(nnpetent 
as  evidence  against  the  defendant  and  should 
have  been  exduded.  Kamp.  v.  Coxe  Bros, 
ft  Co.,  122  Wis.  206.  99  N.  W.  866;  Hnpffer 
V.  Nat  D.  Co.,  119  Wis.  417,  96  N.  W.  809; 
TIboraky  v.  Cbl.,  M.  ft  St.  P.  R.  Co.  (Wis.) 
102  N.  W.  649;  Rldeout  et  al.  'v.  Winnebago 
T.  Ca  (Wis.)  101  N.  W.  672;  Jones  on  Bv. 

Digitized  by  Google 


914 


105  NORTHWESTERN  REPORTER. 


%  270.  Tbis  case  differs  from  Williams  t. 
North  W.  L.  Co.,  124  Wis.  328,  102  N.  W. 
580,  In  this:  In  the  latter  the  llDeman  and 
the  snperlntendent  who  turned  on  the  cur- 
rent were  engaged  In  the  common  onploy- 
ment  of  repairing  the  plant,  and  bo  were  fel- 
low BervautB.  In  the  former  the.  current  was 
^tber  tnmed  <hi  in  the  r^^ar  operatt<m  of 
the  plants  or  there  was  a  fatlnre  to  tempo- 
rarily cease  anch  operation.  In  either  event, 
if  the  Buperlntendent  was  the  one  who  acted, 
or  failed  to  act,  his  relation  to  the  lineman 
waB  not  that  of  a  fellow  servant.  It  there- 
ftire  follows  that  the  coort  erred  In  granting 
the  nonsuit 

The  Judgment  of  the  Court  bdow  la  re- 
versed,  and  the  cause  remanded  for  a  new 
trlaL 

MARSHAIX  and  SIEBECKBR.  JJ^  dis- 
sent 


SECURITY  NAT.  BANK  OF  SIOUX  OITT, 
IOWA.  V.  ST.  CROIX  POW- 
ER Ca  et  aL 
(Supreme  Court  of  WlKonsin.  Dea  12,  lOOB.) 

1.  MBCHAniCB'  LiEna — Waivbk. 

Where  a  8ul)contract  for  the  conetmction 
of  a  flume  erected  as  part  of  a  power  plant  pro- 
vided that  the  ■ubcontractor  should  keep  the  im- 
provements and  the  land  on  which  it  was  sltn- 
ated  free  from  any  and  all  lieoa  by  reason  of 
bis  work,  materials,  or  other  things  used  therein, 
and  such  contract,  on  the  death  of  the  subcon- 
tractor leaving  the  work  unfinished,  was  duly 
transferred  to  plaintiff  as  his  aiiret?,  plaintiff 
was  not  entitled  to  a  mechanic's  lien  on  the 
property  for  work  done  In  completing  the  con- 
tract. 

2.  Said— Rights  or  Owrbb. 

Snch  contract  constituted  a  waiver  of  any 
right  to  a  lien  not  only  for  the  benefit  of  the 
contractor,  but  also  for  the  beaeSt  of  the  owner 
of  the  property. 

8.  COMPBOUISB  AND  SeTTLEUENT — OONTBACTS 

— OoBSTancTiOH. 

plaintiff  completed  a  subcontract  for  the 
construction  of  a  flume  connected  with  a  power 
plant  constructed  by  K.  for  defendant  Some  of 
the  claims  and  liabilities  arising  ander  tlie  con- 
tract as  modified  having  been  adjusted  lietween 
defendant  and  K.  under  an  agreement  providing 
that  the  original  contract  should  be  left  In  force 
in  all  other  respects,  a  settlement  was  thereafter 
made  in  which  it  was  agreed  that  K.  would  ac- 
cept the  payments  provided  fOr  in  the  settlement 
and  payments  previously  made  In  full  settlement 
of  ever;  claim  that  be  had  against  defendant  for 
anything  done  under  a  contract  as  modified  and 
supplemented  and  that  he  would  hold  defendant 
harmless  from  any  and  every  claim  or  demand 
of  whatsoever  description  made  or  that  might 
be  made  by  any  one  on  account  of  such  con- 
tract, except,  among  other  things,  "the  me- 
chanic's lien"  filed  by  plaintiff.  Beld  that, 
.plaintiff  not  being  entitlea  under  the  subcon- 
tract to  a  mechanic's  lien  against  the  property, 
defendant  was  not  liable  on  the  final  settlement 
with  K.  to  pay  the  amount  due  to  plaintiff. 
4.  MxcHAHioa'  Lnns  —  IGrnAa  —  Aonons  — 

PZJCADING. 

Where,  In  a  suit  by  a  snbcontractor's  as- 
signee to  enforce  a  mechanic's  lien,  plaintiff 
pleaded  a  claim  for  certain  extras  as  an  amount 
due  from  the  contractor,  and  not  from  the  owner 
of  the  premises,  plaintiff  was  not  oititled  to 


recover  therefor  from  the  latter  on  the  theory 
that  the  extra  work  was  done  and  the  matprialn 
furnished  at  the  request  of  the  ownn's  engiuoar 
under  a  separate  contract  with  him. 

Appeal  from  Circuit  Court  St  C^Ix  C!oiiii- 
ty;  E.  W.  Helms,  Judge. 

Action  by  the  Security  National  Bank  of 
Slouz  Clt7,  Iowa,  against  the  St  Croix 
Power  Company,  impleaded  with  otbers. 
Trom  a  judgment  tat  favor  of  defendant^ 
plaintiff  appeals.  Affirmed. 

The  plalntUf,  a  national  bank,  organized 
under  the  baiddng  laws  of  the  United  States, 
at  Sioux  Ctt;,  Iowa,  conunenoed  this  action 
to  enforce  payment  of  a  claim  which  it  al- 
leges Is  due  It  under  the  transactions  stated 
in  the  complaint  The  material  facta  al- 
leged in  the  complaint  are  folly  stated  in 
the  report  of  the  case  on  its  former  am>enl 
to  this  court  In  117  Wis.  2U,  94  N.  W.  74. 
In  addition  to  the  facts  there  stated,  the 
matra-lal  fftcts  of  the  transaction  Involved 
on  this  appeal  as  shown  by  the  record  are  as 
follows:  On  August  11,  1809,  the  defoidant 
contracted  with  one  Rob^  N.  Kli^  wherebj 
King  agreed  to  construct  tot  defendant  a 
power  plant  on  the  premises  designated,  ao- 
cording  to  the  plans,  spedflcattons,  and  de- 
tails lnoorp<nitted  into  the  contract,  and  to 
transfer  the  same  to  defendant  In  considera- 
tion of  the  som  of  $445,000  to  be  paid  falm. 
The  plant  was  completed  and  accepted  by 
defendant  before  tiie  coDunencment  of  this 
action.  A  part  of  the  plant  so  to  he  con- 
structed was  a  flame  and  on  Septonber  IS, 
1899,  King  made  a  contract  with  J<Aii  E. 
Robson  of  Sioux  City,  Iowa,  whereby  Robson 
agreed  to  construct  the  flnme  specified  In  the 
contract  between  King  and  the  defendant 
Under  this  contract  Robson  was  required  to 
begin  work  within  20  days  from  the  date  of 
tbe  execntion  of  the  contract  and  to  com- 
plete it  except  the  covering  of  the  flnme^ 
within  60  days  thereafter.  Hie  considera- 
tion specified  for  the  execution  of  the  contract 
was  to  be  paid  Robson  as  the  work  progressed 
upon  estimates  to  be  made  by  the  engineer 
in  charge  of  the  construction:  it  being  agreed 
that  Robson  was  to  receive  80  per  cent  of 
the  value  of  the  work  done,  and  the  matolal 
famished  each  month  by  tbe  15th  day  of 
the  succeeding  month ;  the  remaining  20  per 
cent  was  to  be  retained  by  King  nntil  ac- 
ceptance of  the  completed  work  and  final 
settlement  The  last  clause  of  the  contract 
was  as  follows:  "The  said  builder  (Robson) 
shall  have  and  keep  the  Improvement  here- 
inbefore referred  to  and  the  lands  on  which 
It  is  situated  free  from  any  and  all  mechanics' 
liens  and  other  liens  by  reason  of  bis  work, 
or  of  any  materials  or  other  things  used 
therein ;  and  If  the  said  builder  falls  so  to  do 
the  owner  may  retain  sufficient  of  the  con- 
tract price  to  pay  for  the  same  and  all  costs 
by  reason  of  or  In  consequence  thereof,  and 
may  pay  said  lien  or  liens.  If  any,  and  costs, 
and  deduct  the  amount  thereof  from  said 
contract  price."  Robson  Immediately  wtered 
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upon  the  ezecutioD  of  tbe  work  undertaken 
by  bis  contract,  and  prosecuted  it  to  tbe  time 
of  bis  death,  which  occurred  December  31. 
1899.  The  work  and  oonstmctlon  so  under- 
taken by  blm  was  not  then  completed.  Pay- 
ment of  the  80  per  cent,  of  tbe  estimates  fur- 
nished by  tbe  engineer  upon  tbe  work  done 
and  the  material  furnished  bad  been  made 
to  him,  except  for  the  month  of  December, 
the  payment  of  which  estimate  was  made  in 
January.  In  order  to  secure  his  indebted- 
ness to  the  plaintiff,  amounting  at  tbe  time 
to  tbe  sum  of  94,000,  Robson,  on  September 
15, 1899,  assigned  all  hla  right  and  Interest  In 
this  contract  to  plalntUT.  Shortly  after  Rob- 
son's  death,  bis  widow  was  appointed  admlnle* 
tratrlx  of  bis  estate.  Tbe  court  found  that 
the  part  of  the  flume  unflnished  at  the  time  of 
Robson's  death  was  completed  by  the  platn- 
tifT  with  the  assent  of  the  admlnistratrtz  and 
King,  and  that  plaintiff  was  treated  by  all 
connected  with  the  enterprise  as  If  It  Instead 
of  Robson  had  been  the  original  contractor 
for  tbe  work ;  that  the  flume  was  completed 
and  accepted  by  the  defendant  under  Its 
agreement  with  King;  that  tbe  total  amount 
due  for  tbe  work  done  and  tbe  material  used 
In  the  construction  of  tbe  flume  under  the 
contract  was  the  sum  of  $32,786^,  of  which, 
when  tbe  action  was  tried,  King  had  paid 
$25,838.71,  leaving  an  nnpald  balance  of 
16,947.55.  On  August  SI,  1900,  plalntlft 
served  a  notice  of  lien  on  defendant,  claim- 
ing the  right  of  Hen  for  $7,554.86  (tills  amount 
included  some  extras)  and  Interest,  as  sub- 
stituted subcontractor ;  on  September  1,  1900, 
It  caused  a  claim  for  lien  on  defendant's 
power  plant  and  lands  for  this  amount  to  be 
filed;  and  within  a  year  It  brought  this  ac- 
tion to  foreclose  this  lien.  It  is  alleged  that 
defendant  and  King  settled  all  demands  and 
claims  arising  out  of  their  contract  for  the 
contmctlon  of  the  power  plant,  after  such 
claim  for  a  Hen  had  been  filed  by  the  plain- 
tiff ;  and  that  defendant  as  part  of  such  settle- 
ment paid  King  a  large  sum  of  money,  re- 
leased him  from  bis  contract  obligation,  and 
also  agreed  and  did  assume  tbe  payment  of 
all  of  tbe  obligations  of  King  arising  out  of 
and  connected  with  the  construction  of  this 
power  plant,  including  the  amount  claimed  by 
plaintiff  as  due  It  and  sued  for  In  this  action. 
It  appears  that  defendant  and  King  entered 
into  an  agreement  on  July  13,  1900,  whereby 
they  adjusted  some  of  tbe  claims  and  liabil- 
ities arising  under  tbe  contract  of  Augxist 
11,  1890,  wbereby  they  modified  tbe  original 
contract  in  some  specified  particulars,  but 
left  it  In  force  In  all  other  respects.  Tbe 
matters  numerated  and  adjusted  pertained 
to  the  expedition  of  the  work  and  tbe  com- 
pletion of  the  plant  for  operation  by  Sep- 
tember 10,  1900;  to  the  payment  to  King  of 
all  money*  expended  by  talm  on  tbe  plant, 
with  an  additional  6  per  cent  provided  the 
total  amount  did  not  exceed  the  sum  agreed 
DpoD  In  the  contract  of  August  11,  1899 ;  to 


future  payments  upon  presentation  of  the 
vouchers  for  expenditures  Incurred,  and  tbe 
bonus  to  be  paid  King  if  be  completed  tbe 
plant  before  September  15th,  following;  and 
to  an  agreement  by  which  the  6  per  cent 
commission  was  to  be  treated  as  profits. 
This  agreement  was  not  to  affect  King's  obli- 
gation, nor  to  be  an  acceptance  of  tbe  work, 
and  unless  expressly  abrogated  by  tbe  terms 
of  this  agreement  all  the  provisions  and  con- 
ditions of  the  original  contract  of  August 
11,  1899,  were  to  remain  In  force.  There  is 
nothing  In  this  supplemental  agreement  spe- 
cifically referring  to  plaintiff's  claim  or  de- 
mand for  compensation  for  completing  tbe 
fiume.  On  February.  26,  1901,  tbe  defendant 
and  King  finally  settied  all  the  demands, 
claims,  and  dlffer^ces  between  them  per- 
taining to  the  construction  of  tbe  power 
plant  and  defendant  then  paid  King  $28,216.- 
66  in  full  satisfaction  of  all  demands.  Under 
the  terms  of  this  setUement  tbe  specification 
In  subdivision  4  Is  tbe  only  one  having  any 
materiality  tp  tbe  Issues  presented  in  this  Uti- 
gation:  "(4)  Said  King  will  accept  the  pay- 
ments to  be  made  by  the  power  company  as 
hereinabove  provided,  together  with  the  pay- 
ments it  already  made  to  him  or  tor  bis 
account  In  full  settiement  and  satisfaction  of 
any  and  every  claim  tbat  said  Klug  has  or 
may  have  against  tbe  power  company  for  or 
on  account  of  anything  done,  furnished  or 
suffered  by,  for  or  under  said  King,  under.  In 
pursuance  of,  or  In  connection  with  said  con- 
tract as  so  modified  and  supplemented,  and 
will  bold  tbe  power  company  liarmleas  from 
any  and  every  claim  and  demand  of  what- 
ever description  made  or  there  may  be  made 
by  any  one  whomsoever  on  account  of  any- 
thing done,  performed  or  furnished  or  under, 
or  in  performance  of  or  in  connection  with 
his  said  contract  as  so  modified  and  si4)ple- 
mented,  save  only  (1)  said  claim  of  the 
SUllwell-Blerce  &  Smitb-Taile  Company;  (2) 
tbe  mechanic's  lien  heretofore  filed  In  St 
Croix  county,  Wis.,  against  tbe  property  of 
tbe  power  company  by  one  H.  C.  Farmer, 
and  (3)  the  mechanic's  lien  beretofrae  filed 
In  said  county  against  said  property  by  the 
Security  National  Bank  of  Sioux  City,  Iowa." 
This  action  was  tried  after  this  settlement 
and  payment 

Tbe  court  held,  among  other  things,  that 
Robson  bad  waived  his  right  to  a  lien  under 
his  contract  with  King  of  September  IB, 
1899,  and  that  plaintiff  stood  in  no  better 
position  in  this  respect  than  Robson  would 
have  occupied  bad  be  Uved  and  completed 
the  flume,  and  that  defendant  at  no  tim* 
assumed  and  agreed  to  pay  tbe  claim  which 
plaintiff  seeks  to  enforce  and  recover  In 
this  action.  Many  other  facta  were  Involved 
In  the  trial,  and  covered  by  the  court's  find- 
ings, but  In  view  of  our  conclusions  In  the 
case  need  not  be  recited  here.  The  defendant 
was  awarded  judgment  dismissing  the  ecun- 
plaint,  and  for  costs  and  dlsbursemente  in 
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tbe  action.  Tbla  Is  an,  appeal  from  sncb 
Judgment 

B.  M.  Bashford  and  Wrigtat  ft  Call,  for 
apiMllant  Baker  ft  Haven,  for  reBp<mdait 

SIGBECEER,  J.  (after  stating  the  facts). 
Upon  tbe  former  appeal  of  this  case  It  was 
determined  that  If  plaintiff  succeeded  to  the 
rights  of  tbe  subcontractor  with  tbe  consent 
of  tbe  principal  contractor,  the  administra- 
trix of  Robson's  estate  and  the  defradant 
as  owner,  then  plalntifF  stood  as  sabcontrac- 
tor  In  place  of  the  deceased  Robson,  and  this 
"put  tbe  bank  in  the  shoes  of  Robson  and 
constituted  It,  In  truth  and  In  fact,  a  sub- 
contractor." 117  Wis.  211,  94  N.  W.  74. 
Tbe  plaintiff  now  claims  tbe  right  to  a  sub- 
contractor's lien  against  defendant's  property 
as  the  party  substituted  for  Robson  after 
his  decease.  Plaintiff  and  defendant  assert 
conflicting  claims  as  to  whether  the  evidence 
establishes  sucb  a  substitution.  The  court 
beld  that  no  such  substitution  was  effected, 
and  we  are  u^ed  by  plaintiff  to  reverse  this 
conclusion  of  the  court  It  Is,  however,  un* 
necessary  to  review  this  question  In  view 
of  the  conclusion  we  find  determinative  of 
plaintiff's  right  to  a  recovery  in  this  action. 

As  indicated,  the  plaintiff  asserts  the  right 
to  a  subcontractor's  lien  under  our  statute, 
because  it  bas  taken  tbe  place  of  Robson 
under  his  contract  with  King.  In  this  posi- 
tion it  Is  bound  by  the  covenants  of  the 
.agre^ent  thns  assumed  and  any  rights 
arising  from  the  execution  of  the  contract  by 
the  completion  of  the  flume  must  be  deter- 
mined under  It  It  was  therein  agreed:  *^be 
Bald  bulldw  Oplalntlff)  shall  save  and  keep 
tbe  Improvsnents  berelnbefore  referred  to 
and  tbe  lands  tm  wblcb  It  Is  situated  free 
from  any  and  all  medianl^  liens  and  other 
liens  by  reason  of  his  work,  or  oC  any  mate- 
rials or  other  tblngs  used  tiierdn;  and  If 
said  builder  tails  so  to  do  tbe  owner  may 
retain  snfllclent  of  the  contract  price  to  pay 
for  tbe  same  and  all  coats  by  reason  of  or 
In  emseqneiice  thereof,  and  may  pay  said 
lien  or  liens,  If  any,  and  costs,  and  deduct  tbe 
amount  therectf  from  said  omtract  price." 
The  trial  court  held  Uils  to  be  an  express 
waiver  of  tbe  rl^  of  the  builds  to  a  me- 
chanlc'a  lien  upon  the  land  and  tbe  improve- 
ments erected  thereon.  There  Is  no  conten- 
tion but  that  ihe  ilgbt  to  a  me<dianlc*8  tlen 
may  be  waived  by  the  parties  (see  Brzezinskl 
T.  Neeves.  93  Wis.  667,  87  N.  W.  1126;  Jones 
on  Liens.  I  1600a;  Murray  v.  Barle,  13  8.  O. 
87),  but  it  Is  Insisted  that  this  jovvislon  in 
the  agreonent  does  not  constitute  sucb  a 
waiver.  Tbe  language  employed,  though  not 
the  most  apt  to  express  a  waiver,  points 
with  reasonable  certainty  and  directness  to 
tbe  conclusion  that  the  builder  was  to  protect 
and  keep  tbe  premises  free  from  all  mechan- 
ics' and  other  liens,  and  that  this  protection 
and  freedom  from  liens  was  to  extend  to 
the  bnilder's  work  as  well  as  to  any  claim 


for  mattflals  used.  We  Uilnk  flds  flie  evident 
intmtlon  of  the  parties  and  tbe  slgniflcance 
ot  the  pbrase<dogy  en^loyed.  By  it  tiie  right 
of  lien  wblcb  tbe  law  would  have  awarded 
plaintiff  was  waived,  and  It  is  precluded  from 
asswtliig  sucb  a  claim. 

It  ts  urged  that  only  the  principal  con- 
tractor, King,  can  insist  upon  tbe  waivw,  tbat 
be  bas  refused  to  enforce  dUs  stLpulatioD  and 
tbat  bis  conduct  shows  acquiescence  in  plain- 
tiff's claim  to  a  subcontractor's  Ilea.  Tbl» 
position  omits  consideration  of  defendant's 
rights,  as  owner  of  the  property,  to  protection 
from  cl^ms  affecting  tbe  tltl&  When  defend- 
ant In  October,  1889,  took  a  conveyance  of 
this  property  from  King,  under  the  original 
contract  It  bad  the  tight  to  rely  on  the 
promise  tbat  the  costs  of  tbe  Improvements 
made  thweon  should  not  be  made  a  claim 
against  It  and  that  the  Robson  contract 
would  be  carried  out  In  this  respect.  The 
plaintiff  avers  and  the  recwd  shows  that  it 
proceeded  with  tbe  work  on  the  flume  after 
Bobstm's  death  with  the  assent  of  the  ad- 
ministratrix, of  King,  and  of  the  defendant, 
under  the  terms  ot  tbe  Bobson  contract,  tiins 
expressly  affirming  tbe  waiver  of  tbe  right  to 
a  Hen.  Under  these  circumstances  neither 
King  nor  plaintiff  can  change  their  posltl<m 
upon  this  question,  as  they  now  acA  to  do, 
without  Injuriously  affecting  the  rights  of 
tbe  defendant  as  owner  of  the  premises. 
Parties  will  not  be  permitted  to  change  their 
positions  under  sucb  conditions  to  the  preju- 
dice and  probable  Injury  of  another  and  there- 
by gain  an  advantage  for  themselves.  2  Par- 
sons on  Contracts  (9tb  Ed.)  p.  601;  Hathaway 
V.  Payne,  84  N.  T.  92  (opinion,  109),  and 
cases  cited.  To  the  same  effect  Pabst  Brew- 
ing Company  v.  City  of  Milwaukee  (decided 
Nov.  14, 1905)  106  N.  W.  663.  We  find  nothing 
tn  tbe  record  to  sustain  the  contention  tbat 
defendant  by  Its  conduct  In  these  particulars 
Is  estopped  from  insisting  on  the  enforcement 
of  this  stipulation.  It  did  nothing  denying 
its  validity  or  binding  effect  Nothing  oc- 
curred which  could  have  influenced  plaintiff 
to  change  Its  position  or  to  fbr^o  any  ri^t 
in  relation  to  tbe  matters  In  contrOTersy. 
Tlie  plaintiff  being  thus  precluded  from  as- 
serting any  rl^t  of  lioi.  all  the  qneotlODB 
raised  and  argued  by  couiisel  as  to  tbe  snflB- 
dency  of  the  step*  takoi  and  aa  to  its  eir 
torcement  beconne,  under  tbe  drcumstaiicea, 
immaterial,  and  need  not  be  consldwed. 

It  Is  claimed  tbat  defoidant  Is  liable  to 
plaintiff  tor  this  claim,  upon  tbe  ground  that 
it  agreed  with  King  In  thft  contract  of  July 
13, 1000,  and  tn  tbe  flnal  settlement  of  Febru- 
ary 26,  1901,  to  pay  It  for  him.  This  relief 
was  dented  by  the  trial  court,  upon  tbe 
ground  tbat  defendant  aeyer  pnmleeA  or 
agreed  with  King  or  with  the  plaintiff  to 
pay  this  claim,  and  tbat  It  never  assumed 
payment  of  any  of  King's  obUgatlone  which 
could  be  held  to  include  plalntUTs  claim. 
This  contention  is  negatived  by  tbe  plain 
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terms  of  the  July  agrreement  Nothing  ob-  i 
scure  In  Its  proTlslons  necessitates  resort  to  | 
the  circumstances  under  which  It  was  made 
to  enable  the  court  to  read  the  Inatmment 
In  the  way  Intended  by  the  parUes.  Newell 
V.  New  Holsteln  Canning  Company,  119  Wis. 
636,  97  N.  W.  487.  It  Is  a  clear  statement  of 
a  settlement  of  the  differences  which  had 
arisen  between  them  as  to  the  performance 
of  their  mutual  obligations  under  the  agree- 
ment of  August  11,  1899,  modifying  that  con- 
tract in  some  patticnlars,  providing  for  an 
advancement  of  money  to  King  for  woi^  done, 
and  expressly  declaring  that  the  agreement 
should  In  no  way  be  deemed  an  acceptance  of 
the  work  or  material  theretofore  or  thereafter 
performed  or  furnished,  and  that  the  original 
contract  Bhonid  remain  in  force  In  all  respects 
es!^t  In  ttM  particulars  Bpeclfied.  An  ex- 
amination of  the  terms  of  the  settlement  of 
February  26,  1901,  shows  an  eaqcnresB  agree- 
ment to  the  ^fect  tiiat  King  acc^ts  the 
payment  of  the  snm  fixed  1^  Its  terms,  and 
that  he  nnder^ilEes  to  protect  the  defendant 
trom  all  claims  or  demands  Inenrred  bf  him 
In  the  Installation  of  the  plant  wltti  the 
exception  of  three  items,  only  one  of  which, 
namely,  the  mechanic's  lim.  flled  against  the 
property  of  the  defendant  by  the  plaintiff  as 
a  sobcontractmr,  has  any  relerancy  to  the 
controversies  involved  In  this  action.  That 
plaintiff  had  no  rights  against  defendant  nn- 
der  this  Hen  claim  has  already  been  shown. 
We  think  the  conrt  held  correctly  that  there 
was  no  assumption  by  the  defendant  of  King's 
cAIigations  as  claimed,  and  that  no  recovery 
by  a  third  party  can  be  upheld  under  the 
contracts  upon  the  principle  sustained  In  the 
cases  of  Tweeddale  v.  Tweeddale,  116  Wis. 
517,  9S  N.  W.  440.  61  L.  R.  A.  609,  96  Am. 
St  Rep.  1003;  Bletzloff  v.  Olover,  91  Wis. 
66,  64  N.  W.  298^  or  Qilbert  Papor  Company 
T.  Whltinc  Paper  G<»npany  (Wis.)  102  N. 
W.  20. 

Upon  plaintiff's  claim  for  extras  the  court 
found  that  the  Items  of  It  wore  not  Incurred 
under  the  Robson  contract  but  related  to 
matters  entirely  outside  Its  terms;  that  the 
extra  work  done  and  the  materials  furnished 
were,  at  the  request  of  defendant's  engineer, 
under  a  separate  contract  with  the  engineer, 
and  that  King  never  became  obligated  there- 
for. The  pleadings  set  out  no  such  claim, 
but  it  Is  sought  to  include  these  aoMnnts  as 
a  part  of  the  claim  against  King.  The  bill 
ot  exceptloua  shows  that  objections  were  prop- 
erly taken  to  any  evidence  as  to  these  items, 
and  the  trial  conrt  properly  indicated  In  its 
1^1  conclusions  that  such  evidence  was 
roneously  received,  and  should  be  so  treated 
In  the  final  result  of  the  trlaL  This  diqmsl- 
tlon  of  the  claim  was  ivoper,  and  the  roUns 
must  stand. 

No  grounds  for  a  personal  Judgmmt  against 
defendant  have  been  established. 

Judgment  affirmed. 


LINS  V.  SBBrBLD  et  nx. 
(Supreme  Court  of  Wisconshi.  Jan.  9,  190&) 

1.  DEOicATion  —  Plats  —  Piung  —  Ac- 
knowledgment— Odhisq  DBracTS. 

Where  the  owner  of  certain  land  made  and 
executed  a  plat  thereof  under  oath,  such  execu- 
tion, after  the  plat  had  been  recorded  for  20 
years,  was  equivalent  to  a  formal  acknowledg- 
meDt  of  the  plat  prescribed  by  Rev.  St  1849,  c 
41,  I  6,  under  Rev.  St  1898,  |  2216b,  providing 
that  aU  conveyances  of  real  pro^ty  of  record 
for  20  years  shall  be  valid,  notwithstanding  de- 
fects in  the  execution  or  acknowledgment. 

2.  Same  —  Salc  or  Lots  —  Existinck  or 

STBBn^BSTOFPEL. 

Where,  after  platting  oartain  land,  the  own- 
er sells  lots  and  blocks  with  reference  to  the 
streets  described  on  the  plat,  both  he  and  his 
grantees  are  estopped  to  deny  the  1^1  existmce 
of  aoch  streets,  ihoogh  there  waa  no  soflklait 
statutory  dedication  thereof. 

[Bd.  Note. — For  cases  in  point  see  voL  IB, 
Cent  Dig.  Deffication.  »  SST^O,  77.] 

3.  Sake— ExTBNf  of  DKniCATiON. 

The  recording  of  a  plat  of  certain  property 
by  the  owner  constituted  a  dedication  to  the 
public  of  tiie  streets  narked  tbereout  inelnding 
their  entire  widtii,  aa  indicated  on  the  plat 

[Bd.  Note^For  cases -in  point  see  voL  16, 
Cent  Dig.  Dedication,  {  37.] 

4.  Same— AnANDoNMENT— NoNnsBB. 

Mere  nonuser  of  a  street  dedicated  to  the 
public  does  not  operate  as  a  anrrender  or  aban- 
donment of  the  same. 

[Bd.  Note. — ^For  cases  in  point,  see  voL  IS, 
Cent  Dig.  Dedication,  fi  105.] 

6.  MuNIdPAI.   GOBPORATIOnS  —  STBXffTB  — 

Rights  or  Abuttino  Owrees. 

The  owner  of  a  lot  bounded  by  a  public 
street  within  a  recorded  town  or  village  plat 
takes  title  to  the  center  <tf  the  street  snoject  to 
the  public  easement 

[Bd.  Note. — For  cases  in  point  see  vol.  8, 
Cent  Dig.  Roundaries,  §  123;  voL  86,  Cent 
Dig.  Municipal  Corporations,  S  148&] 

6.  BonnDABiES— DiBCBinion  in  X>bed— Coh- 

STBUCnoN. 

Where  an  owner  of  a  lot  abutting  on  B. 
street  conr^ed  the  same  according  to  a  plat,  de- 
scribing it  aa  the  south  63  feet  of  the  lot,  on 
which  a  barn  was  then  situated,  "aside  from  B. 
street  vacated,"  the  grantee  acquired  no  title  to 
any  portion  of  the  land  constitutiiv  half  of  B. 
street  abutting  the  property  conveyed. 

7.  Deeds— Descbiftion—Faue  Statkusnt. 

Where  a  deed  to  a  city  lot  contained  a  reser- 
vation of  B.  street  "vacated,"  it  was  immaterial 
that  the  portion  of  B.  street  referred  to  had 
never  been  vacated,  since  a  false  statement  in 
a  description  otherwise  complete  and  accurate 
will  not  frustrate  the  grant. 

8.  Same. 

Where  an  owner  of  certain  lots  abutting  on 
B.  street  conveyed  a  portion  of  one  of  them, 
''aside  from  B.  street  vacated,"  and  thereafter 
conveyed  to  plaintiff's  prior  grantor  certain 

Sroperty,  including  the  east  half  of  so  much  of 
1.  street  as  was  north  of  the  north  line  of  R. 
street  intersecting,  and  the  north  line  of  lot  1, 
block  B,  c<»iveyea  in  the  prior  deed,  projected 
Westward,  and  upon  which  it  abutted,  ^ainUfTs 
grantor  thereby  acquired  so  much  of  lot  1  u 
constituted  the  east  half  of  B.  street,  subject  to 
the  public  easement. 

9.  ADVKBSB  POSSESSIOn— BXOLUSIVENZaS. 

Where  an  18-inch  strip  of  land,  lying  t>e- 
tween  the  east  line  of  a  street  to  which  plaintiff 
had  title  subject  to  the  public  easement,  and  de- 
fendant's bams,  had  been  subject  to  drlppiiun 
from  the  eaves  of  saeh  bams  for  man  tUB  m 
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fean,  meh  use  <rf  Uw  strip  hs  defendant  and 
Ib  grantors  was  a  continued  claim  of  title  and 
IMBaesflion  bj  them,  and  prevented  eaiy  ezcluaire 
posaeBSiou  by  plaintiff  or  bis  grantors  which 
could  ripen  Into  a  title  bj  adversa  poaseaslon. 

Appeal  firam  Waukesha  Gountr  Court; 
M.  S.  Orlswold,  Judge. 

Actloa  by  Edmnnd  Llns  against  Frank  See- 
feld  and  wife.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.  Affirmed  In  part, 
and  reversed  In  part 

The  following  la  tbe  plat  sbowlng  the  land 

In  controTerey: 


Tlili  U  an  action  of  eJectmoKt  for  two 
strips  of  land  hereinafter  described.  Issue 
being  joined  and  Jury  walred,  the  canae  was 
tried  by  the  court,  and  the  flndinga  of  tbe 
conrt  are  to  the  effect  that  one  William  J. 
Kline  became  the  owner  of  the  80  acres  of 
land  described.  In  that  Kline  |nade 

and  necuted  a  plat  of  that  part  of  said  lands 
constltntlng  KUne'a  addition  to  the  village  of 


Eagle  Center,  and  which  plat  was  recorded. 
In  the  register's  office  October  80,  1861. 
There  was  designated  on  that  plat  a  street 
four  ro^  wide,  called  Broadway,  mnnlns 
In  a  nnrtherly  and  southerly  direction,  and 
also  another  atreet  of  the  same  width  called. 
Railroad  street,  running  In  an  raster ly  and 
westerly  direction,  and  which  streets  crossed 
each  oth«r  at  right  angles.  There  was  also 
designated  on  the  plat  lot  1.  blodc  E,  bounded 
on  the  south  by  Railroad  street  and  on  the 
west  by  Broadway  street,  and.  of  course,  abut- 
ting upon  each  of  those  streets.  Handi  4, 
186S,  Kline  and  wife  by  warranty  deed  oon- 
T^ed  to  Flint  and  Matbeson  lot  1  In  bloc^ 
B,  or,  at  least,  tbe  aouth  68  feet  of  said  lot 
<m  which  a  bam  was  then  situated,  and  that 
deed  recited  therein  tbat  such  conveyance 
was  "aside  from  Broadway  street  vacated." 
The  same  land  by  mesne  omveyances  from 
Flint  and  Matbeson  tiirough  dlvm  persons 
was  conveyed  and  became  vested  In  the  de- 
fendant Frank  Seefeld;  and  all  the  deeds  in 
the  chain  of  tltie  from  Flint  and  Matbeson 
down  to  and  indndlng  the  deed  to  Frank  See- 
feld described  tbe  land  so  oonv^red  as  bdng 
"aside  from  Broadway  street  vacatedL**  June 
7,  1869,  Kline  and  wife,  warranty  deed, 
conveyed  to  one  William  Ije  Fevw  certain 
real  estate,  including  therrin  the  east  half  of 
80  mncb  of  said  Broadway  street  as  irea 
north  of  the  north  line  of  Ballroad  street  and 
south  of  tiie  north  line  at  lot  1,  blodt  E  pro- 
jected westwaid  and  upon  which  It  abutted ; 
and  this  strip  of  land  two  rods  wide  and  of 
the  same  length  as  said  lot  1  Is  a  part  of  tbe 
land  claimed  by  the  plaintiff  In  his  complaint 
and  was  found  to  be  Us  land  by  the  court 
ondw  and  by  virtue  of  a  warrant  deed  ftom 
William  Le  Fever  to  one  John  A.  Llns»  exe- 
cuted October  81,  1881,  and  1^  mesne  con- 
veyances Bald  strip  became  vested  In  the 
plaintiff  Edmund  Uns,  July  10, 1897.  Plahi- 
tlff  also  dahns  In  bis  complaint  to  be  the 
owner,  and  the  comt  found  that  be  ms  sndi 
owner,  of  a  strip  of  land  18  inches  wide,  east 
and  west  and  68  feet  long,  north  and  south, 
bounded  on  tbe  west  by  tbe  east  line  of 
Broadway  street  as  platted,  and  on  the  east 
by  the  hotel  bam  situated  on  said  tot  1.  men- 
tioned, and  on  the  south  by  the  north  line  of 
Railroad  street,  both  of  which  strips  of  land 
the  plaintiff  claims  title  to  by  adverse  pos- 
session for  more  than  20  years  prior  to  Au- 
gust 18, 1902,  and  ever  since  Octobv  SI.  1881. 
Tbe  court  further  found,  as  matters  of  fact, 
that  August  18,  1002.  the  defendant  Frank 
Beefeld  unlawfully  dispossessed  13ie  plaintiff 
from  each  and  both  of  said  strips  of  land, 
claiming  to  be  the  owner  of  both  of  them  to 
the  plaintiff's  dam^e.  As  conclnslans  of 
law  the  court  found.  In  effect,  that  ttm  defted- 
ant  Frank  Seefeld  was  estopped  from  <dalm- 
Ing  title  to  tbe  atrip  two  rods  wide,  men- 
tioned, by  reason  of  the  recitals  In  the  deeds 
under  which  he  claims  title  as  moitioned. 
and  tbat  the  plaintiff  is  the  owner  of  both 
strips  of  land  described,  subject,  however. 
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to  the  drlM>ii4pi  from  the  earee  ot  tbe  de- 
fendantB'  said  bam  situated  on  lot  1  In  block 
E,  and  was  aiUtled  to  Jndginent  according, 
witb  Ua  costs  and  dlsbnEsementa  In  the  a<^ 
tim,  and  ordered  Judgment  accordingly. 
From  the  Jndment  so  entered,  and  the  whole 
thereof,  the  defendants  bring  tbls  appeaL 

Tnllar  &  Lockney,  for  appellants.  Byan, 
Merton  &  Newbury,  for  respooctent 

OASSODAY,  a  J.  (after  stating  the  facts). 
Two  questions  are  presented  for  considera- 
tion. One  is  as  to  the  ownership  of  the  strip 
of  land  two  rods  wide  mentioned  In  the,fore- 
golng  stat^ent  It  Is  conceded  that  prior 
to  October  81, 18S1,  all  the  lands  In  Qnestion 
and  other  lands  were  owned  by  one  William 
3.  Klln^  who  under  oath  made  and  ezecnted 
a  plat  of  fbe  same  which  was  duly  recorded 
on  the  day  and  year  last  mentioned.  Such 
exeeatlon  undw  oath  would  seem  to  be  equiv- 
alent to  a  tormal  acknowledgment  as  pre- 
scribed lay  section  6,  c.  41,  Ber.  St  18^  es- 
pecially In  Tlew  of  the  civatlTe  statute  after 
20  years*  record.  Section  2216b,  Bev.  St 
1898;  Bates  t.  Qty  of  Belolt,  103  Wis.  96,  78 
N.  W.  1102.  Besidea,  each  party  daims  tlUe, 
through  mesne  conrcrances.  under  and  by 
virtue  of  a  deed  from  Kline  and  wife — 
describing  the  lands  conveyed  as  designated 
on  such  plat  It  seems  to  be  well  settled 
that:  "Wher^  after  platting  land,  the  own- 
er sella  lots  and  blodu  with  referoice  to  the 
streets  therein  described,  both'  be  and  his 
grantees  are  estopped  to  deny  the  l^al  ex- 
istence of  such  streets,  although  there  Is 
not  a  sufficient  statutory  dedication,  owing 
to  tbe  plat  not  being  properly  acknowledged. 
The  right  of  abutting  owners  to  have  a  pub- 
lic street  remain  open  Is  not  mer^y  tfiat  they 
may  use  tbe  same,  but  that  all  persons  may 
use  It  as  a  public  highway,  free  from  all 
claim  or  Interferenpe  of  tbe  original  proprie- 
tor, or  those  clainilng  under  him.  Inconsist- 
ent with  such  use."   Rusk  v.  Berlin,  173  III. 

634.  60  N.  B.  1071;  Smith  v.  Belolt  122  Wis. 
40&-411,  100  N.  W.  877,  and  cases  there  cited. 
As  contended  by  connsel  for  the  defendants, 
the  recording  of  tbe  plat  was  a  dedication  to 
the  public  of  the  streets  marked  thereon,  In- 
cluding their  entire  width  as  tbere  Indicated; 
and  tbe  mere  nonuser  of  a  portion  of  the 
street  did  not  operate  as  a  surrender  or 
abandonment  of  the  saioe  for  the  purposes 
of  a  public  street  City  of  Madison  v.  May- 
ers, 97  Wis.  889,  73  N.  W.  43,  40  U  R.  A. 

635.  66  Am.  St.  Rep.  127.  It  follows  that 
upon  tbe  recording  of  that  plat  Broadway 
became  a  public  street  in  the  village  of  Eagle 
Center.  It  has  long  been  "settled  In  this 
state  that  tbe  owner  of  a  lot  bounded  by  a 
public  street  within  a  recorded  town  or  vil- 
lage plat  takes  to  the  center  of  the  street 
subject  to  the  public  easement"  Hegar  v.  C. 
ft  N.W.Ry.Oo.,26Wl8.624;  Norcross  v.  Grlf- 
flths,  6S  Wis.  607,  27  N.  W.  606,  56  Am.  Bep. 
e42;  a  &  N.  W.  By.  Oo.  T.  U.  a  &  K.  B.  By. 


Ca,  95  Wis.  668,70  N.  W.  678,  87L.B.A. 
806,  60  Am.  St  Rep.  186.  So  Kline,  aa  the 
owner  of  said  lot  1,  continued  to  be  the 
owner  to  the  center  of  Broadway  street,  sub- 
ject to  the  public  easonent  As  such  owner 
he  was  at  Uboiy  to  convey  the  whole  or  any 
part  thereof.  The  conveyance  by  hbnsM 
and  wife  to  Flint  and  Matheson  In  1868  did 
not  purport  to  convey  the  whole  of  said 
lot  1  nor  any  part  of  Broadway  street  but 
recited  therein  that  soch  conveyance  was 
"aside  from  Broadway  street  vacated." 
While  this  language  may  be  subject  to  crlti- 
clnn,  yet  it  was  manifestly  Intended  to  ex- 
cept from  the  pr^nises  therein  granted  so 
much  of  said  lot  1  as  constituted  the  east 
half  of  Broadway  street  In  other  words, 
it  limited  the  grant  to  that  portion  of  the 
lot  east  of  the  east  line  of  tbe  street  The 
same  is  true  of  the  several  mesne  conveyances 
from  Flint  and  Matheson  through  divers  per- 
sons down  to  and  including  the  defendant 
Frank  Seefeld.  It  follows  that  Seefeld  got 
no  title  by  virtue  of  such  conveyances  to  any 
portion  of  the  land  constituting  the  east  half 
of  Broadway  street  Tbe  mere  fact  that  the 
portion  of  Broadway  street  In  question  was 
never  "vacated" — as  mentioned  in  the  clause 
of  the  deed  quoted — ^Is  of  no  s^niflcance,  since 
a  false  statement  in  a  description  of  land, 
otherwise  complete  and  accurate.  Is  never 
allowed  to  frustrate  the  grant  Thompson 
V.  Jones,  4  Wis.  106,  110;  Brown  v.  City  of 
La  Crosse,  16  Wis.  666.  It  is  equally  clear 
that  tbe  title  to  so  much  of  said  lot  1  as  con- 
stituted the  east  half  of  Broadway  street 
passed  from  Kline  and  wife  to  Le  Fever,  sub- 
ject to  such  public  easement  June  7,  1869; 
and  from  him  by  mesne  conveyances  to  the 
pialntlflC  In  tills  action,  as  foujid  by  the  trial 
court 

2.  Tbe  other  question  presented  is  aa  to 
the  ownership  of  tbe  strip  of  land  18  Inches 
wide  lying  between  the  east  line  of  Broadway 
street  and  the  barn  of  the  defendants,  men- 
tioned in  the  foregoing  statement  Tbe  trial 
court  held  that  the  plaintilf  had  titie  to  that 
strip  of  land  by  reason  of  adverse  possession 
by  himself  and  his  grantors,  for  more  than 
20  years  prior  to  August  18,  1902.  But  the 
court  also  found  as  a  matter  of  fact  and  o'f 
law  that  such  ownership  was  subject  to  the 
drippings  from  the  eaves  of  the  defendants' 
barn  situated  on  said  lot  1,  block  E.  That 
bam  and  a  prior  bam  situated  on  the  same 
ground  had  been  there  during  all  those  years, 
and  the  18-inch  strip,  mentioned,  had  during 
all  that  time  been  subject  to  drippings  from 
the  eaves  of  such  bams.  Such  use  of  that 
strip  by  the  defendant  and  his  grantors  was, 
in  ^ect  a  continued  claim  of  title  and  pos- 
session by  them,  and,  under  the  evidence  In 
this  case,  prevented  any  exclusive  possession 
of  the  same  in  the  plalntitF  or  any  one  under 
whom  be  claims  title  thereto.  We  find  no 
sufficient  evidence  in  the  record  to  Justify 
such  finding  of  the  trial  court  In  respect  to 
mch  strip  of  18  Inches.  This  branA  of  tha 
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Cfuse  was  bron^t  Into  tbe  action  an  amend- 
ment of  the  complaint  upon  tbe  trial  aEalnat 
the  objection  of  the  defendants. 

That  portion  of  the  judgment  of  the  conn- 
ty  court  for  Waukesha  county  glTlnc  to  the 
plalntUC  the  strip  18  inches  wide  la  reTeraed, 
and  the  balance  of  the  Judgment  la  affirmed, 
with  eosta  taxable  In  favor  ot  the  defend- 
antB. 


In  n  SGAIFB'S  WILL. 
PERRT  T.  80A.IFB  et  aL 
(Suprone  Court  of  WiBCOOsln.  Dee.  12,  1900.) 

1.  WiLia— Probate— Leate  to  Afpeai.^Ih- 
nassT  ov  Petitionebs. 

.  In  a  petition  for  leave  to  appeal  from  a 
decision  adiBittins  a  will  to  probate,  a  statement 
that  petitioners  are  near  reiatirea  and  heirs  at 
law  of  tbe  deceased,  and  entitled  to  a  distribu- 
tive share  of  the  estate  if  the  will  should  be  set 
aside,  is  sufficient  to  show  that  petitioners  are 
benencially  interested  in  the  estate  and  entitled 
to  appeal. 

2.  SaUB— OONBTBUOnON  OT  PKTITXOn. 

Since,  under  Rev.  St.  1898,  S  4035,  prohibit- 
ing the  idlowance  of  a  petition  for  leave  to  ap- 
peal from  a  judgment  amnittinR  a  will  to  probate 
without  reasonable  notice  and  unless  the  peti' 
tlonar  la  axsrleved  and  it  shall  appear  tliat 
juBtice  requirea  a  review  <tf  the  case,  the  party 
adversely  interested  may,  if  he  desires,  obtain 
a  more  definite  statement  as  to  the  interest  of 
petitioners,  tiie  statement  of  soch  interest  in 
the  petition  need  not  be  strictly  c<Histraed 
against  petitioners. 

Appeal  from  Oircnlt  Court,  Sauk  Goun^; 

B.  Bay  Stevens,  Judge. 

Proceedings  for  the  probate  of  the  last  will 
of  William  O.  Scaife,  deceased,  In  which 
Nathan  Scaife  and  others  filed  a  [>etitlon  for 
leave  to  appeal  from  a  decision  admitting 
the  will  to  probate.  From  an  order  granting 
tbe  petition,  R.  P.  Perry,  as  executor,  appeals. 
Affirmed. 

Appeal  from  the  circuit  court  for  Sauk 
county.  Special  proceedings  to  obtain  leave 
to  appeal  from  a  decision  of  the  county  court 
admitting  a  will  to  probate  after  the  time 
absolutdy  allowed  therefor  by  statute  had 
expired. 

The  application  was  made  by  and  on  behalf 
of  cltlzena  of  the  Kingdom  of  Oreat  Britain. 
The  petition  stated  as  regards  the  Interest 
of  the  persons  desiring  to  contest  the  pro- 
bate of  the  will,  as  follows:  "Tour  petition- 
ers are  near  relatlvea  and  heirs  at  law  of  the 
said  deceased,  and  are  oitltled  to  a  distribu- 
tive share  in  said  estote,  should  said  will  be 
set  aside  and  declared  void  and  tiie  said  es- 
tate thereby  become  subject  to  distribution 
under  the  laws  of  descent  of  this  state.** 

G.  Stevens,  for  appellant  Stoue  &  Malone 
and  Bulkley,  Oray  ft  More,  for  respondents. 

MARSHALL,  J.  (after  stating  the  facts). 
Tbe  learned  counsel  for  appellant  with  char- 
acteristic candor  conceded  upon  the  oral  ail- 
ment that  the  question  of  wbether  one  ag- 
grieved by  the  decision  of  a  county  court  In 


a  probate  matter,  who  has  permitted  tbe 
time  absolutely  allowed  by  stetuto  for  him  to 
appeal  to  tiapse  without  using  such  remedy 
should  be  allowed  to  avail  himself  thereof 
notwithstanding  tht  delay*  la  one  peculiarly 
addressed  to  the  discretionary  authority  of 
tbe  iq>pellnto  tribunal;  that  Ito  solutiw  of 
the  matter  Is  final  In  the  abaence  of  a  dear 
abuse  of  such  autiiorlly ;  and  that  this  oonrt 
would  not  be  warranted  in  finding  that  tbere 
was  such  abase  In  this  case.  If  the  words  of 
the  petlti<m  quoted  In  the  stetemrat  are  suf- 
ficient to  show  that  the  persons  alleged  to  be 
beneficially  Interested  in  the  estete  of  Wil- 
liam O.  Scaife,  contingent  upon  the  Instru- 
ment purporting  to  be  bis  last  will  and  testa- 
ment being  adjudged  Invalid,  are  In  fact  sndi 
beneficiaries. 

Counsel  Insist  tiiat  In  no  event  could  the  al- 
leged heirs  of  tbe  deceased  participate  in 
the  distribution  at  his  estate,  unless  tliey 
are  his  next  of  kin;  that  without  a  satis- 
factory showing  as  to  such  matter  In  Uie  pe- 
tition, it  Is  fatally  defective.  Standing  on 
those  premises  counsel  confidently  argues 
that  nothing  short  of  a  statement  of  facta, 
not  legal  ccmcluslons,  fKm  whldi  the  court 
can  fairly  conclude  that  the  allied  heirs  are 
the  next  of  kin  of  the  deceased.  Is  suflldent 
in  any  reasonable  view  of  the  matter  to  show 
that  they  have  any  grievance  entltltng  tbem 
to  appeal  flrom  the  decision  sought  to  be 
reviewed,  and  that  the  mere  statement  that 
they  are  near  relatives  of  the  deceased  is 
not  enough. 

The  contention  of  counsd,  based  on  the  as- 
sumption that  there  la  nothing  In  the  peti- 
tion to  show  the  Interest  of  the  petltlonars 
in  the  estate  of  the  deceased,  except  tiie 
stetement  that  they  are  near  relatives  of 
such  deceased,  may  be  sound.  Hie  Idea  that 
It  was  vital  to  the  petition  that  It  should 
state  facts,  not  conclusions,  sbowing  that  the 
allied  contlngentiy  Interested  persons  were 
next  of  kin  of  tbe  deceased.  Is  grounded  on 
the  theory  that  the  term  "next  of  kin,"  as 
used  in  respect  to  the  distribution  of  estetes 
of  Intestates,  means  nearest  in  relationship 
according  to  the  degrees  of  consanguinity, 
as  regards  sharing  in  the  estate  of  the  In- 
testete.  This  court  has  not  so  held  (Estate 
of  Sargent  62  Wis.  130,  22  N.  W.  131), 
though  there  is  much  authority  supporting 
such  view.  Plnkham  v.  Blair,  57  N.  H.  2M; 
Snow  V.  Durgln,  70  N.  H.  121,  47  Ati.  89 ;  In 
re  Kane's  Estate,  185  Pa.  544,  40  Atl.  90; 
Anderson  v.  Potter,  5  Cal.  63,  64 ;  Leavitt 
Dunn,  66  N.  J.  Law,  809,  28  Atl.  590,  44  Am. 
St  Rep.  402;  Steel  v.  Kurtz,  28  Ohio  St  191- 
197 ;  Armstrong  v.  Grandin,  39  Ohio  St  869 ; 
Duffy  V.  Hargan,  62  N.  J.  Bq.  688,  50  Atl.  67a 

We  will  not  teke  up  the  burden  now  of 
discussing  the  question  of  the  precise  scope 
of  the  term  "next  of  kin"  which  the  court 
suggested  but  declined  to  dedde  in  the  Es- 
tate of  Sargent  supra.  It  Is  clear,  at  least 
that  it  includes  those  entitled  to  take  tbe 
penHmal  estate  In  case  of  Intestacy.  That 
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Is  always  Its  meanlDg  when  used  slmpllclter, 
as  it  Is  said.  New  York  Lite  Ina.  ft  Tnut 
Co.  V.  Hoyt,  161  N.  T.  1-0,  65  N.  B.  299. 
While  It  le  doubtless  used  sometimes  as 
synoDTmoua  with  the  broad  signification  of 
"heirs  at  law.*"  Serfass  t.  Serfasa,  190  Pa. 
484,  42  Atl.  888.  The  term  "heirs  at  law"  te 
often  used  in  Its  popular  sense  of  inclndli^ 
heira  in  the  legal  sense,— those  upon  whom 
the  law  casts  title  to  realty  possessed  by  the 
intestate  at  the  time  of  bis  death,  and  next 
of  kfn  as  well.  Treating  the  latter  term 
and  the  former  only  In  their  legal  sense  the 
one  refers  to  those  who  take  the  personalty 
of  an  Intestate,  and  the  other  to  those  In 
whom  the  title  to  the  realty  possessed  by  the 
intestate  vests  Immediately  upon  his  death. 
Under  our  statutes  there  Is  very  little  dif- 
ference between  the  two  terms,  since,  in  the 
main,  those  who  take  the  personalty  of  an 
Intestate  are  the  same  as  those  upon  whom 
the  law  casts  the  title  to  the  realty.  Sections 
2270  and  3935,  Rev.  St.  1898. 

It  follows  from  what  has  been  said  that 
if  the  petition  in  this  case  sufficiently 
brought  to  the  attention  of  the  court  that  the 
petitioners  were  the  next  of  kin  of  the  de- 
ceased or  his  heirs  at  law,  then  it  must  be 
held  sufficient  We  And,  as  In^cated  in  the 
statement,  that  the  petition  went  further 
than  to  merely  state  that  the  alleged  heirs 
are  near  relatives.  It  stated  that  they  "are 
near  relatives  and  heirs  at  law  of  the  de- 
ceased and  are  entitled  to  a  distributive 
share  of  bis  estate"  etc.  The  indications  are 
that  it  was  carefully  worded  by  the  drafts- 
man, having  regard  to  the  technical  dis- 
tinction between  "next  of  kin"  and  "heirs  at 
law."  and  that  "near  relatives"  was  used 
as  synonymous  with  the  former  term.  That 
meaning  may  reasonably  be  attributed  to 
Bach  term.  Cox  v.  Wills,  49  N.  J.  Bq.  130, 
22  Atl.  794;  Handley  v.  Wrlghtson,  60  Md. 
198-206. 

Thus  obviously  the  petitioners  in  their 
petltiKm  laid  claim  to  being,  or  to  represent. 
tUe  persons  entitled  to  share  the  personalty 
lielou^ng  to  the  estate  of  the  deceased,  us- 
ing the  term  near  relattm  in  that  regard  as 
well  as  being  part  owners  of  the  realty  left 
by  the  deceased,  using  the  term  heirs  at  law 
In  that  regard.  If  it  was  competent  In  any 
reasonable  view  for  them  to  allege  the 
fact  ot  relationship  to  the  deceased  accord- 
ing to  the  legal  eCFect  thereof,  then  certain- 
ly the  petition  was  sufficient  We  are  Inclined 
to  the  view  that,  at  least  In  su[qp<»t  of  title  dis- 
cretionary act  called  In  question,  facts  stated 
plainly  according  to  their  legal  effect  should 
be  deemed  to  have  been  sufficiently  stated, 
and  that  the  liberal  rules  tor  readliv  oat 
of  pleadli^  facts  essential  to  support  them 
shoald  be  broadly  applied.  Thereby  every 
fact  essential  to  support  the  cause  of  action 
or  defense  which  the  pleader  evidently  In- 
tmded  to  state,  not  pleaded  expressly,  yet 
which  can  be  reasonably  read  out  of  the 


language  used  by  reasonable  Inference  are 
regarded  as  sufficiently  stated  for  the  pur- 
pose of  supporting  the  pleading  upon  ft 
cballeDge  thereof  for  insufficiency,  and  es- 
smtial  mots  are  deemed  to  be  Inferentlally 
stated  which  are  alleged  according  to  their 
legal  effect  Miller  v.  Bayer,  94  Wis.  123, 
68  N.  W.  869;  Pflster  v.  Bentiael  Co.,  106 
Wis.  572,  84  N.  W.  887j  Miles  v.  Mutual 
Beserve  Fond  Life  Asa'n,  108  Wis.  421, 
84  N.  W.  159;  South  Milwaukee  Oo.  v.  Mur^ 
phy,  112  Wis.  614,  88  N.  W.  583,  68  L.  R.  A. 
82;  Emerson  v.  Nash  (Wis.)  102  N.  W.  921. 

It  cannot  be  well  doubted  that  an  kllega- 
tlon  in  a  complaint  that  plaintltls  are  the 
heirs  at  law  of  a  person  named,  in  case  of 
that  being  material  to  a  cause  of  action  or 
defense,  would  be  r^arded  upon  demurrer  to 
sufficiently  plead  the  underlying  facts  war^ 
ranting  such  statement  as  a  legal  effect 
The  learned  counsel  concedes  that  the  prac- 
tice is  well  established  by  our  code  that 
facta  plainly  stated  according  to  their  legal 
effect  are  to  be  deemed  to  be  sufficiently 
stated  upon  a  challenge  of  the  pleading  for 
Insufficiency,  though  the  pleading  may  at 
the  same  time  be  open  to  a  motion  for  In- 
deflnlteness;  but  insists  that  a  more  strict 
rule  shoald  be  applied  in  testing  the  sufficiency 
of  a  petition  in  such  a  case  as  we  have  here, 
because  the  latter  Is  not  as  Is' the  former, 
a  statement  of  facts  to  be  proved,  but  Is 
both  the  statement  and  the  proof;  that  no 
way  is  open  to  the  adverse  party  to  have  the 
statement  made  more  specific.  If  that  were 
strictly  true,  it  might  be  a  good  reason  why 
the  court  of  first  Instance  should  apply  the 
stricter  rule  contended  for,  but  not  a  suf- 
ficient warrant  for  condemning  the  failure 
to  do  so  as  a  clear  abuse  of  Judicial  dis- 
cretion. 

But  counsel  Is  In  error  In  the  view  that 
the  adverse  party  In  such  a  proceeding  as 
this  is  powerless  to  gain  any  Information 
of  the  petitioner's  stetus  or  to  require  such 
status  to  be  more  definitely  made  known  to 
the  court  than  the  petitioner  chooses  to 
disclose  In  the  petition  as  at  first  presented. 
The  statute  (section  4086)  governing  the 
matter,  prohibits  allowing  the  petition  with- 
out reasonable  notice  to  the  par^  adverse- 
ly Interested.  Further,  the  court  Is  only 
pennltted  to  allow  the  petition  of  a  party  ag- 
grieved, if  It  shall  appear  that  Justice  re- 
quires a  review  of  the  case.  That  contem- 
plates a  hearing  upon  petition  with  the  party 
advwsely  interested  before  the  court.  If 
be  so  desires.  It  contemplates  that  such 
adverse  party  jnay  Join  Issue  with  the 
auctions  of  the  petition.  It  he  shall  be 
so  advised,  and  that  he  may  have  all  reasim- 
able  opportunity  to  bring  to  the  attention  of 
the  court,  definitely,  what  the  real  status 
of  the  petitioner  Is.  He  may,  doubtless, 
properly  ask  for  and  obtain,  If  the  court 
deems  It  reasonably  necessary,  a  more  def- 
inite statement  of  material  matters  than 
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tbe  petltUm  u  at  first  presented  ctmtalna. 
The  court  cad  determine  tbe  right  of  the 
matter  upon  affldavlta,  or  upon  tbe  iKtltion 
alone,  or  npon  evidence  in  support  of  and 
against  tbe  petition,  taken  In  open  court,  or 
otherwise  by  its  direction  as  in  its  Judg- 
ment may  be  best  suited  to  tbe  administra- 
tion of  justice  In  tbe  premises.  Tbus  the 
reason  suggested  b;  cotmsel  wby  the  liberal 
rules  applied  In  support  of  a  pleading  when 
cballei^^  for  Insufficiency  should  not  be 
extended  to  a  petition  of  the  sort  under 
consideration  does  not  In  fact  exist 
Ttae*order  la  affirmed. 


THOMAS  et  aL  t.  SUPBEMB  LODGE 

KNIQHTS  OF  HONOB  et  al. 
(Supreme  Court  of  Wlscoorin.  Jan.  9,  1906.) 

1.  iNsuBAnoE— MuTDAx  BBHmv  aoounzxs— 

Br-LiAwa— CJOKnu-CJTS. 

Where  a  mutual  benefit  certificate  stipu- 
lated that  the  memt>er  was  bound  by  the  laws, 
rules,  and  regulations  of  the  society,  a  proTision 
of  the  society's  constitution  that  no  wfll  should 
be  pennitted  to  control  ttie  appointmeot  or  dis- 
tribution of,  or  the  rights  of  any  person  to,  any 
ben^t  payalile  by  tbe  order,  became  a  part  of 
the  contract  and  controlled  the  distribution  of 
the  proceeds  of  the  certificate. 

[Ed.  Note. — For  cases  In  point,  see  vol.  28, 
Cent  Dig.  Insarance,  fi$  1854,  1941.] 

Z  ConTBaOI»— LXGALITT— PUBI.IC  POUOT. 

A  provision  in  the  constitution  of  a  benefit 
society  tliat  no  will  should  control  the  appoint- 
ment or  distribution  of,  or  the  ri^ts  m  any 
person  to,  any  benefit  payable  by  the  ordw,  was 
not  contrary  to  public  policy. 

3.  iNstJRANOB— Mutual  Benefit  Sooibties— 

BENEFI0IABIE8— LeQAI,  HUBfi— WHAT  LAW 
QOVKBHB. 

Where  a  mutual  benefit  certificate  was  pay- 
able to  the  member's  "legal  heirs,"  the  persons 
entitled  to  take  should  be  determined  by  the  laws 
of  the  state  of  the  member's  residence  at  the 
time  of  his  death. 

[Bd.  Note. — For  cases  in  point,  see  toL  28, 
Cent  Dig.  Insurance,  i  1969.] 

4.  Same— "Legai.  HEiBs"~-CoNBTBnoTioN. 

Where  a  benefit  certificate  was  payable  to 
the  member's  legal  heirs,  the  term  "legal  heirs" 
was  used  in  its  popular  sense,  as  designating 
those  entitied  to  recelTe  ttie  penonal  property  of 
an  Intestate. 

[Bd.  Note.^ — ^For  cases  In  point,  see  toL  28, 
Cent.  Dig.  Insurance  H  1967.  1968.] 

6.  Descent  and  Distribution  —  Subtivins 
Wife— Pbocebds  of  Benefit  Cebtificatb. 
Under  Bev.  St  1898,  8  3935.  subd.  6,  en- 
titling a  widow  to  receive  a  child's  share  in  a 
distrlbutitm  of  the  personal  property  of  her  In- 
testate deceased  husband,  the  widow  of  a  mem- 
ber of  a  benefit  society  was  entitled  to  receive 
such  share  of  the  proceeds  of  his  benefit  certifi- 
cate payable  to  his  legal  heirs. 

[Eld.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  {  I960.] 

Appeal  from  Circuit  Court,  Rock  County; 
James  J.  Dick,  Judge. 

Action  by  Georgia  K.  Thomas  and  others 
against  the  Supreme  Lodge  Knights  of  Honor 
and  Jennie  M.  Covert  From  a  Judgment  In 
favor  of  plaintiffs  for  less  than  the  relief 
demanded,  both  they  and  Jennie  M.  Covert 
appeaL  Affirmed. 


This  la  an  action  for  tbe  recorery  of  tbe 
proceeds  of  a  benefit  certificate  laaned  I9  ^ 
Suprttne  Lodge  of  the  Ejil^ita  of  Honor  to 
George  Covert,  now  deceased.  The  facta  In- 
volved an  aa  follows: 

The  Supreme  Lodge  of  the  Enli^ta  ot 
H<Huw  la  a  fratwnal  Inanranc*  ooiptmtion 
organised  niid«  the  lawa  of  Bfteoorl  and 
licensed  to  do  boritiesa  in  Wlgconaln.  In 
September,  1881,  tills  aaBociatl<»i  lasned  tbe 
foUowhig  benefit  cNrtlflcate  to  Oeorge  Comt 
of  Clinton,  Wis.,  In  form  as  fidlowa : 

"No.  76,427. 

"Knights  of  Honor  Benefit  Certificate. 

"The  Supreme  Lodge,  Knights  of  Honor, 
Issnes  this  Certificate  to  George  Covert,  a 
member  ot  Washington  Lodge,  No.  329,  lo- 
cated at  Ollnton,  Wisconsin,  npon  evidence 
received  from  said  Lodge  that  be  has  law- 
fully received  tbe  degree  of  Manhood,  and  Is 
a  contributor  to  tl»  Widows'  and  Orphana' 
Benefit  Fund  of  ttils  order;  and  upon  condi- 
tion that  tbe  statements  made  by  said  mem- 
ber in  his  petition  for  membership,  and  tbe 
statements  made  by  him  to  the  Medical 
Examiner,  be  made  a  part  of  this  contract, 
and  upon  conditions  that  said  member  com- 
plies with  tbe  laws,  rnlee  and  regulatloDS 
now  governing  this  Order,  or  that  may  here- 
after be  enacted  for  Its  government,  and  la  In 
good  standing  at  the  time  of  his  death,  the 
said  Supreme  Lodge  hereby  agrees  to  pay  out 
of  tlie  Widows'  and  Orphans'  Benefit  Pond 
to  his  1^^  hetrs  the  sum  of  Two  Thousand 
Dollars  in  accordance  with  and  under  tbe 
laws  govemliu;  this  Order,  npon  Batisfactory 
evidence  of  the  death  of  said  member  and 
the  surrender  of  this  Certificate.  Provided, 
that  this  Certificate  shall  not  have  bem  sur- 
rendered by  said  member  or  cancelled  at 
his  request  and  anotho:  Certiflcate  have  been 
lasned  In  accordance  with  the  Laws  of  Uiis 
Order. 

"In  Witness  Whereof,  tbe  Suprwne  Lodge, 
Knights  of  Honor,  has  hereunto  affixed  Its 
seal  and  caused  this  Certificate  to  be  signed 
its  Suprenie  Dlctatw  and  Stqireme  Re- 
porter, at  Woostsr,  0„  this  19th  day  ot  8c|h 
tember,  1881. 

"I  accept  this  Certificate  up<»i  tilt  condi- 
tions herein  named. 

"George  Covert 

"ISlgnatnre  of  Member.] 
"W.  B.  Hoke,  Supreme  Reporter. 
"Witnessed  and  delivered  In  the  presence  of 
0.  li.  Hanson.  Dictator,  R,  W.  Cheever. 
Reporter,  of  Washington  Lodge,  No.  329, 
K.  of  H. 

"This  Certiflcate  must  be  surrendered  when- 
ever the  Brother  changes  from  a  full  rate 
to  a  half  rate  assesament  or  from  a  half  rate 
to  a  fall  rate  assessment 

"J.  C  Plumer,  Supreme  Reporter." 

At  the  time  of  Oeorge  Covert's  death,  Janu- 
ary 9,  1901,  be  was  the  bolder  of  thla  certif- 
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icate  and  bad  cwnpUed  witb  Its  conditions  re- 
-specUnf  payment  of  assesanients  and  other 
requlranoits  and  tbe  certificate  waa  th^ 
in  force.  Proof  of  death  waa  duly  made,  and 
Ihe  lodge  admitted  liability  on  the  certlQcate 
for  tbe  fnll  amount  of  $2,000  to  whomaoever 
it  was  doe  tinder  the  contract  and  the  rules 
And  regulations  of  the  association.  Section 
1,  article  9,  of  tbe  lodge's  constitution  and 
i>y-]aw0  is  as  follows: 

"Section  1.  Application  for.— Brery  lodge 
«ball  forward  to  the  Supreme  Reporter  all 
appllcattoQs  for  beneficial  membership  Im- 
znedlately  after  tbe  applicant  receives  the 
degree.  Bach  applicant  shall  enter  upon  his 
application  the  name  or  names  and  relation- 
ship or  dependence  of  the  members  of  bla 
family,  or  those  dependent  upon  him,  to 
nfhom  he  desires  his  benefits  paid,  and  the 
■same  ahall  be  entered  in  the  benefit  certif- 
icate according  to  said  direction.  No  will 
shall  be  permitted  to  control  the  appointment 
■or  distribution  of,  or  rights  of  any  person  to, 
any  benefit  payable  by  this  order ;  nor  shall 
"the  member  bare  any  power  to  sell,  assign, 
or  hjrpothecate  bis  benefit  certificate,  or  to 
change  his  beneficiaries  In  any  way  other 
than  that  prescribed  by  ttie  laws  of  thla 
Order." 

Tbe  deceased  In  his  will,  which  was  duly 
t>robated,  disposed  of  bis  real  and  personal 
-estate.  Whether  the  will  covered  the  pro- 
ceeds of  this  benefit  certificate  was  contested 
t>y  hlB  chlldroL  This  action  was  commenced 
in  February,  1904,  to  recover  the  proceeds  of 
the  certificate.  Thereafter  the  lodge  [tald 
tbe  sum  of  $2,000  into  court  to  abide  the  re- 
-sult  of  the  suit,  and  the  action  was  dismissed 
as  to  It  Tbe  circuit  court  awarded  Judg- 
ment, adjui^ing  that  the  children  and  the 
■widow  of  tbe  deceased  were  entitled  to  tbe 
proceeds  of  the  certificate  In  equal  parts,  as 
legal  heirs  under  the  terms  of  the  contract 
and  tbe  constitution  and  by-laws  of  the  lodge, 
and  denied'  the  widow's  claim  to  the  whole 
of  tbe  proceeds  under  the  will  of  the  deceased. 
Tbe  defendant  Jennie  Covert,  widow  of  tbe 
deceased,  and  the  plalntlfFs,  bis  children, 
separately  appeal  from  the  Judgment  so  en- 
tered. 

Bmmett  J>.  McGowan,  for  appellant  Covert. 
William  G.  Wheeler,  for  appellants  Georgia 
S.  Thomas  and  others. 

SIEBECKER,  J.  (after  stating  the  facts). 
Tbe  benefit  certificate  Issued  to  the  decedent 
by  the  lodge  In  express  terms  stipulates  that 
he,  9B  a  member  of  the  association,  becomes 
tMond  by  Its  laws,  rules,  and  r^mlatlona. 
tinder  these  circumstances  tbe  laws,  rules, 
and  relations  were  as  ^ectually  a  part  of 
his  contract  as  If  particularly  set  forth  in  the 
certificate.  Section  1.  article  9,  of  tbe  lodge's 
constitution,  In  force  at  the  time  this  certifi- 
cate matured,  provided  that  "no  will  shall  be 
permitted  to  control  tbe  appointment  or  dis- 
tribution of,  or  rights  of  any  person  to,  any 
UaeBt  payable  by  tbla  onto/'  and  that  the 


certificate  holder  bad  no  power  to  sell,  assign, 
or  hypothecate  It  or  change  the  beneficiaries 
otherwise  than  In  tbe  manna  prescribed  by 
the  laws.  Tbla  Is  in  ^ect  an  agreement  by 
tbe  certificate  bolder  to  forego  tbe  right  to  dis- 
pose of  the  proceeds  of  this  contract  by  will, 
and  it  preclndes  blm  from  making  disposition 
of  them  in  this  manner.  The  Imposition  of 
such  a  stipulation  as  a  condition  of  member- 
ship In  tbe  lodge  Is  not  at  variance  with  law 
or  public  policy,  and  It  must  be  held  an  en- 
forceable obligation.  In  the  case  of  Baldwin 
V.  Begley,  186  111.  180,  56  N.  B.  1065,  such  an 
agreement  was  held  blndli^  on  tine  cwtlfl- 
cute  holder,  and  was  held  to  prevent  any 
disposition  of  the  proceeds  contrary  to  Its 
terms.  See,  also,  Koerts  v.  Grand  Lo^e  of 
Wisconsin  of  the  Order  of  Hwmann's  Sons, 
119  Wis.  520,  97  N.  W.  163 ;  Barry  v.  Order  of 
the  Catholic  Knights  of  Wisconsin,  119  Wis. 
862,  96  N.  W.  797 ;  Grand  Lodge  of  Wisconsin 
of  tbe  Order  of  Hermann's  Sons  r.  Lemke 
(Wis.)  102  N.  W.  Oil.  The  legal  result  Is 
that  the  deceased  could  not  dispose  of  the 
proceeds  of  tbe  certificate  by  will,  and  It  Is 
Immaterial  what  be  may  have  Intended  re- 
specting them  In  his  will.  He  could  not 
thereby  change  the  terms  of  the  contract, 
and  the  money  realized  must  be  paid  to  the 
parsons  designated  by  It. 

Tbe  terms  of  tbe  certificate  specl^lng  to 
whom  payment  should  be  made  at  Its  ma- 
turity are  that  It  "agrees  to  pay  out  of  the 
Widow's  and  Orphan's  Benefit  Fund  to  bis 
legal  belrs  the  sum  of  Two  Thousand  Dollars 
In  accordance  with  and  under  the  laws 
governing  this  Order."  Tbe  term  "legal 
heirs,"  In  Its  technical  sense  as  used  in  the 
common  law.  Includes  all  persons  born  in 
lawful  matrimony  who  succeed  to  the  estate 
In  real  property  of  an  ancestor.  Appeal  of 
Dodge,  106  Pa.  216,  51  Am.  Rep.  519 ;  Lavery 
V.  Egan,  148  Mass.  889,  9  N.  E.  747;  Hascall 
V.  Cox.  49  Mlcb.  435,  13  N.  W.  807.  When  ite 
use  Is  not  restricted  to  this  technical  sense, 
the  meaning  and  scope  of  the  words  Is  to 
t>e  ascertelned  from  the  general  significance 
given  them  and  from  the  context  of  the  doc- 
ument and  the  circumstances  wherein  they 
are  employed,  In  view  of  the  law  applying 
to  the  subject  In  hand.  The  decisions  con- 
struing the  meaning  of  the  words  are  very 
numerous  and  conflict  In  certain  respects. 
The  great  weight  of  tbe  decisions  Is  clearly 
to  the  effect  that,  unless  a  contrary  in- 
tent Is  indicated,  the  words  (when  used  re- 
specting a  transfer  of  personal  property) 
mean  all  persons  designated  as  distributees 
by  the  statutes  for  the  distribution  of  tbe 
property  of  intestates.  In  re  Oomly's  Estate, 
136  Pa.  153,  20  Atl.  397;  Kendall  t.  Oleason. 
152  Mass.  457,  25  N.  E.  838.  9  L.  R.  A.  509 ; 
Tompkins  v.  Levy.  87  Ala.  263,  6  South.  346, 
13  Am.  St.  Rep.  81 ;  Lee  v.  Balrd,  132  N.  C. 
755,  44  S.  E.  605;  Johnson  v.  Knights  of 
Honor,  53  Ark.  256,  IS  S.  W.  794,  8  L.  R.  A. 
732;  Cooley's  Brlefls  on  Insurance,  vol.  1,  p. 
808;  In  re  Scaifep  Deceased,  Perrr  t.  Nathan 
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Scaife  (Wis.)  105  N.  W.  920,  filed  December 
12,  1806.  The  certificate  was  Issued  by  a 
local  lodge  of  this  state  of  which  deceased  re- 
mained a  member  until  Ma  death.  It  also 
appears  that  he  was  a  resident  of  this  state 
during  his  membership.  Under  these  circum- 
stances the  contract  was  undoubtedly  made 
with  reference  to  the  laws  of  this  state,  and 
the  intent  with  which  the  words  were  used 
must  be  ascertained  with  reference  to  what 
persons  are  designated  as  distributees  under 
our  laws.  By  subdivision  6,  I  8835,  Rev.  St 
1898,  the  widow  is  included  as  a  distributee 
and  Is  entltied  to  receive  the  same  share  of 
a  decedent's  personal  property  as  a  child. 
Under  this  statute  the  widow  and  chlldrrai 
are  Included  In  the  same  class,  and  whenever 
the  term  "helra"  or  the  term  "legal  heirs'* 
is  employed  In  a  popular  sense,  as  designat- 
ing those  to  whom  personal  property  is  given, 
it  Is  to  be  talien  as  meaning  those  who  take 
as  distributees.  It  Is  quite  apparent  that 
this  was  the  Intended  meaning  of  the  words 
in  this  certificate.  The  decedent  obligated 
himself  to  contribute  to  the  "Widows'  and 
Orphans'  Benefit  Fund,"  and  the  lodge  In 
consideration  thereof  agreed  to  pay  the  stipu- 
lated sum  out  of  this  fund  to  his  "1^1 
heirs."  The  various  provisions  of  the  lodge's 
code  Indicate  that  the  proceeds  of  the  certif- 
icate are  intended  for  the  aid  and  benefit  of 
the  member's  family  and  those  dependant 
on  him.  It  Is  manifest  that  the  widow  was 
intended  to  be  included  as  a  "legal  heir." 
We  must  hold  that  the  trial  court  correctly 
considered  that  the  widow  was  entitled  to 
share  equally  with  the  decedent's  children 
in  the  avails  of  the  certificate.  Knights 
Templars,  etc.,  Ass'n  v.  Greene  (C.  C.)  79 
Fed,  461 ;  Johnson  v.  Knights  of  Honor, 
supra ;  Hanson  v.  Minn.  Scandinavian  Relief 
Ass'n.  58  Minn.  123,  60  N.  W.  1091 ;  N.  W. 
M.  Aid  Ass'n  V.  Jones,  154  Pa.  99,  26  Atl. 
253,  35  Am.  St.  Rep.  810;  Lyons  v.  Terex, 
100  Mich.  214,  68  N.  W.  1112,  43  Am.  St  Rep. 
452;  Janda  v.  B.  R.  C.  F.  C.  U.,  173  N.  T. 
617,  63  N.  B.  1110;  Alexander  v.  N.  W.  M. 
Aid  Ass'n,  126  111.  558.  18  N.  B.  556.  2  L. 
R.  A.  161 ;  Mullen  v.  Reed,  64  Conn.  240,  29 
Atl.  478,  24  L.  R.  A.  664,  42  Am.  St  Rep. 
174;  Bacon,  Benefit  Societies  &  Life  Insur- 
ance, 6  260 ;  Nlblack,  Benefit  Societies  &  Ac- 
cident Insurance,  fi  189;  Cooley,  Briefs  on 
the  Law  of  Insurance,  vol.  1,  p.  808;  Words 
&  Phrases,  voL  4,  p.  8253,  "Heirs  as  Dis- 
tributees." 
Judgment  affirmed  on  both  appeals. 


OWEN  T.  PORTAGE  TELEPHONE  OO. 
(Supreme  Court  of  Wisconsin.  Dec  12,  1905.) 

1.  TBLKPHONE8  —  UTJTISIU  TBOH  CoNBTBUO- 
TION  —  OONWBUTOKT  NlOUOEMOl— QUES- 
TIONS FOB  JUBT. 

In  an  action  agalnat  a  telephone  company 
for  n^ligently  leaving  upon  plaintiff's  premises 
a  portion  of  what  hu  nHrmsrly  been  a  ground 


(WIi. 


connection,  whereby  plaiatilt  recdved  InjoHef 
from  lightning,  evidence  held  to  justify  the  mb- 
misBioD  to  the  jury  of  the  question  whetha 
plaintiff  was  guilty  of  contributory  n^Iigenob 
2.  Appeal—Habhlesb  Ebbob. 

Under  Rev.  St  1898,  §  2828,  providing  that 
a  judgment  shall  not  be  reversed  for  any  mtot 
not  affecting  a  substantial  right  the  exclmdoo  of 
evidence  of  negligence  Is  not  cause  for  reveml, 
where  the  jury  specially  found  that  plaintilC  wu 
guilty  of  contributory  negligence. 
S.  Same — Chakoiko  6Bomn>  of  Objectiok. 

Where  evidence  was  understood,  when  of- 
fered, to  relate  to  the  Issue  of  defendant's  neg^- 
gence,  the  ruling  excluding  It  could  not  be  at- 
tacked on  appeal  on  the  ground  that  it  waa  ad- 
missible to  show  freedcm  trcnn  contrilmtoiy  nec- 
ligence. 

4.  Tbial  —  Obdeb  of  Pboof  —  Nbgativuio 

CONTBIBUTOBT  NeOUOBNCB. 

In  an  action  for  negligence,  evidence  tend- 
ing to  show  freedom  from  contributory  negU- 
gence  is  not  admissibl*  in  plain  tiflfa  ease  is 

ctiief. 

5.  Telephoneb— PmsoNAL  iNjusm— Acnos 

— INSTBUCTIOHS. 

In  an  action  for  personal  injuries  caused  by 
electric  shock  commonicated  by  a  telephone  win, 
an  instrnction  tliat  It  waa  a  matter  of  commoB 
knowledge  that  lightning  is  conducted  aUng  sneta 
wires  is  proi>er. 

6.  Save— Knowu:oge  of  Darqeb. 

Where,  in  an  action  for  injuries  from  light- 
ning alleged  to  have  been  communicated  aloni 
defendant's  telephone  wire,  the  court  inBtmcted 
that  plaintiff  ought  to  linow  and  appreciate 
those  things  which  a  man  of  ordinary  care  and 
prudence  would  know  and  a[9>reciate  under  like 
circumstances,  a  further  clu.t^  that  the  jury 
should  consider  whether  plaintiff  knew  or  ought 
to  have  known  of  the  danger  from  the  wire  was 
proper. 

7.  NEOLIGBNCE  —  IRJUBT  AVOXOABIJE  KOT- 
WITH8TAHDINO  COKTBIBUTOBY  NBOUOESCB. 

In  an  action  for  n^igence,  an  instmctioa 
that,  even  if  plaintiff  was  guilty  of  negligence, 
defendant  would  still  be  liable  if,  after  Imowl- 
edge  of  such  negligence,  he  might  by  exerdae  of 
orahu^wn  have  avoided  the  InJuiy,  wu  prop- 

8.  New  Tbiai.— Deubebation  of  Jubt— Iq- 
noBANCE  OF  Effect  of  Findings. 

An  affidavit  of  a  Jurw  that  he  aiuwmd 
special  interrogatories  as  to  plalntilTs  contribu- 
tory negligence  In  the  affinnative,  in  teltanoe  tn 
a  statement  by  another  juror  that  su<^  anawec 
would  not  prevent  plaintiff  frran  recovering,  did 
not  show  cause  for  a  new  trial. 

Appeal  from  Circuit  Oourt  Colombia  Goud- 
ty ;  B.  Ray  Stevens,  Judge. 

Action  by  Grant  0w«q  against  tbe  FortMe 
Telephone  Company.  Judgment  for  defend- 
ant and  plaintiff  appeals.  Affirmed. 

Plaintiff  was  manager  and  In  possession  of 
a  farm  near  the  city  of  Portage,  In  which  tlie 
defendant  had,  at  his  request  Installed  a  tele- 
phone, the  ground  connection  of  which  origi- 
nally was  a  three-foot  rod  of  Iron  driven  in- 
to the  ground,  which  proved  inadequate  in 
the  winters  of  1898  and  1899,  whereupon  tbe 
defendant  at  plalntlfT's  reqnest  and  with  his 
knowledge,  connected  with  the  ground  wire 
another  wire,  passing  over  a  shed  roof  and 
Into  a  ptmsphouse.  and  thence  to  the  floor, 
and  fastened  around  an  iron  pump.  In  the 
following  ^ring  a  longer  Iron  rod  or  pipe 
was  substituted  for  the  first  one,  and  th« 
ground  wire  of  tbe  t^qdione  connected  with 
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that,  tbua  leaving  tbe  telephone  sappUed  with 
two  ground  connections.  Some  time  In  1899 
or  1900,  the  wire  In  the  pumpbouse  became 
dlaconnected  from  the  pomp  by  no  act  of  de- 
fendant and  for  two  m  three  years  the  dis- 
connected end  hong  there  In  close  proximity 
to  the  pnmp,  and  was  used  by  the  plaintiff 
to  bang  a  key  on.  Some  time  in  the  spring 
of  1908.  probably  in  March,  the  plaintiff,  or 
some  of  bis  household,  colled  np  the  dangling 
end  of  Uils  wire  and  hong  It  upon  a  nail  in- 
side of  the  pumphouse,  upon  which  hung  a 
small  looking-glass  nsed  by  membffis  of  tb» 
family  for  t<^let  purposes,  of  which  plaintiff 
fiad  fall  knowledge:  Meanwhile  plaintiff 
had  no  knowledge  or  information  that  this 
wire  bad  ever  been  disconnected  from  the 
tel^hone  ground  wire  or  that  It  bad  not 
On  May  26,  1903,  In  the  midst  of  a  violent 
electric  storm,  plaintiff,  after  ablutions,  stejh 
ped  in  front  of  this  glass  to  comb  his  hair, 
using  for  that  purpose  a  metallic  comb.  His 
face  was  but  a  few  inches  from  the  coll  of 
wire  hanging  on  tbe  nail.  Suddenly  there 
was  a  flaab  of  lightning,  apparently  from 
tbe  end  of  this  wire,  wblcb  struck  plaintlffB 
face,  rendering  him  unconscious,  and  caus- 
ing serious  Injury.  There  was  also  evidence 
that  about  the  same  moment  lightning  struck 
a  telephone  pole  not  very  far  from  the  house, 
and  signs  of  scorching  near  the  telephone 
and  at  the  &xi  of  this  wire  were  discovered, 
claimed  to  indicate  that  tbe  lightning,  strik- 
ing the  pole,  bad  been  conducted  through  the 
telephone  wire  Into  the  bouse,  and  thence 
through  the  wire  Into  the  pumphouse  This 
action  was  brought  to  recover  plaintiff's  dam- 
age. The  Jury  found  by  a  special  verdict  (l) 
that  plaintiff's  Injury  resulted  from  this  wire ; 
(2)  that  def^dant  was  not  guilty  of  n^II- 
gence  In  not  disconnecting  the  pumphouse 
wire  from  the  ground  wire;  (3)  that  the  de- 
fendant waa  negligent  in  leaving  the  wire 
disconnected  from  the  pump;  (4)  that  snch 
negligence  was  the  proximate  cause  of  the 
Injury ;  (6)  that  there  was  "want  of  ordinary 
care  on  the  part  of  the  plaintiff,  wblcb  con- 
tributed to  the  Injury";  and  (7)  damages 
91,000.  Plaintiff  moved  to  reverse  tbe  au- 
flwer  to  the  sixth  question  and  enter  Judg- 
ment in  his  favor  on  snch  amended  verdict, 
and,  falling  such  relief,  that  the  verdict  be 
set  aside  and  new  trial  granted.  Such  mo- 
tions were  overruled,  and  Judgment  rendered 
for  defendant  on  the  rerdict;  from  which 
plaintiff  appeals. 

Fowler  A  HcNamara,  O.  C  Wayland,  O. 
A.  Fowler,  and  Burr  W.  Jones,  for  appel- 
laot   Daniel  H.  Orady,  for  respondoit 

DODQE,  J.  (after  stating  the  facts).  L 
We  agree  with  the  trial  court  that  there  was 
evidence  upon  which  the  Jury  might  have 
based  their  conclusion  of  plaintUTs  contribu- 
tory negligence  In  banging  or  permitting  to 
be  hung  on  his  premises  the  roll  of  wire  In 
Immediate  proximity  to  the  place  where  he 
and  others  were  likely  to  stand  in  front  of 


tbe  looking-glass,  and  to  takbig  his  place 
near  the  same  at  a  moment  of  violent  elec- 
trical distmrbance.  Tbe  principal  insistence 
of  i^pellant  against  tbe  sufflclracy  of  such 
evidence  Is  based  qpon  the  assertion  that  ap- 
pellant had  no  knowledge  that  the  wire  lu 
the  pumphouse  bad  not  bem  disconnected 
from  the  ground  wire  of  the  telqihone.  We 
cannot  think  this  sufficient  He  knew  that, 
when  orli^naUy  pnt  la  place  and  carried  into 
tbe  pumphouse,  It  bad  been  so  connected 
with  the  ground  wire,  and  he  offered  no  evi- 
dence of  any  knowledge  or  Investigation  on 
his  part  as  to  whether  it  had  been  discon- 
nected. We  think  it  within  the  province  of 
tlie  Jury  to  consider  whether  it  was  not  negli- 
gence in  one  to  permit  inch  a  oondltlon  to 
exist  on  his  own  prunlses  without  even  in- 
vestigation and  to  expose  hlm«elf  to  tbe  peril 
thereof. 

2.  Brzor  ia  assigned  upon  a  rallng  exclud- 
ing an  offOT  of  proof  that  tbe  iron  stake  or 
rod,  to  which  tbe  main  ground  wire  from 
plaintlff'a  telephone  was  attecdied,  was  not  an 
approved  device,  being  rusty  and  not  galvan- 
ized, so  that,  as  atvoed,  it  failed  of  Ite  fuU 
duty  In  conducting  electricity  to  the  ground, 
and  at  least  enhanced  tbe  likelihood  of  lIgh^ 
ulng  passing  througb  the  pumphouse  wire. 
The  objection  and  ruling  were  based  upon  the 
contention  that  the  notice  of  Injury  failed  to 
describe  any  such  defect  or  negligence  among 
tbe  grounds  upon  which  plaintiff's  claim  was 
made  In  accord  with  section  4222,  Bev.  St. 
1898.  We  shall  not  deem  necessary  to  de- 
cide how  fully  or  specifically  that  uoU<»  must 
describe  the  negligence  of  defendant  upon 
which  a  plaintiff  grounds  ids  claim,  nor 
whether,  by  reasonable  interpretation,  tbe  no- 
tice h^e  may  be  held  to  point  out  this  defect ; 
for.  If  It  be  conceded  that  this  evidence  of- 
fered was  admissible  as  tMidli^  to  prove  de- 
fendant's negligence,  Its  exclusion  could  not 
have  had  any  prejudicial  effect  upon  that  Is- 
sue, because  the  Jury  found  defendant  negli- 
gent An  error  which  does  not  affect  a  sub- 
stantial right  cannot  Justify  a  reversal.  Sec- 
tion 2S29,  Rev.  St  1898.  But  says  appellant 
even  If  not  admissible  to  prove  defendant's 
negligence,  such  evld^ice  did  tend  to  rebut 
contributory  negligence  on  plaintlfTs  part  If. 
as  he  claims,  he  had  no  knowledge  of  the  de- 
fects In  the  ground  connection,  nor,  therefore, 
of  enhanced  peril  from  the  pumphouse  wire. 
Tbe  offer  of  evidence  was,  obviously,  not 
understood  by  either  party  or  the  court  to  be 
In  support  of  any  such  issue ;  hence  It  cannot 
in  fairness  to  the  trial  court  be  said  that  any 
ruling  was  made  on  that  subject  so  as  to  be 
a  legitimate  ground  upon  which  to  assign  er- 
ror. Waiving  that  conslderaton,  however, 
could  error  be  predicated  upon  exclusion  of 
evidence  in  denial  of  plaintiff's  negligence  at 
that  stege  of  tbe  trial?  At  the  time  of  the 
offer  there  had  been  no  evidence  drawn  out 
which  could  suppOTt  an  Imputetlon  of  negli- 
gence of  plaintiff.  He  and  another  witness 
bad  merely  given  the  barest  outline  of  the 
catastrophe,  and  be  bad  ben  withdrawn 
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from  the  stand,  apparently  to  make  place  for 
some  medical  wltnesseB.  when  the  witness 
Burton  was  called  to  give  descriptioiu  of  the 
telephone  and  the  Tarlons  wires  aa  be  obserr- 
ed  them  Immedlateir  after  the  Injury.  Gon- 
trlbntory  negllgoice  is  purely  and  strictly  de- 
fen^Te  in  Wisconsin.  Aa  said  In  one  of  the 
cases  dted.  It  Is  like  the  defense  of  paym«it 
Randall  t.  Northwestern  Telegraph  Co.,  M 
Wis.  140;  147,  11  N.  W.  418.  41  Am.  Rep.  17; 
Hoye  T.  a  &  N.  W.  I^.  Oa.  67  Wis.  1,  IB,  29 
N.  W.  646;  GUI  T.  Homrlghansen,  79  Wis. 
6S4,  48  N.  W.  862.  Erldoice  In  support 
thereof  is  defsnslTe  merely,  and  such  afflrma- 
tlve  evidsice  cannot  regularly  be  Introduced 
until  ptalntUTs  case  Is  closed;  nor,  In  the 
proper  ord«r  of  trial,  should  evidence  in  deni- 
al thereof  be  received  until  defendant  rests 
his  case.  Of  course.  In  practice,  it  often  hap- 
pens that  plaintiff  and  his  witnesses.  In  nar- 
rating the  transaction  surrounding  an  Injury, 
cannot  avoid,  either  on  direct  or  cross-exami- 
nation, describing  his  conduct,  and  thus  fur- 
nishing proot  of  the  defense  of  which  defend- 
ant can  avail  himself,  and  It  might  then  be 
proper  to  pa*mlt  plaintiff  to  introduce  ex- 
planatory evidence  to  avert  the  result  of 
motion  for  new  suit  Even  In  that  case  the 
evidence  would,  strictly,  be  out  of  order, 
and  admissible  only  In  discretloD.  We  sure- 
ly could  not  bold  it  abuse  of  discretion  to 
refuse  to  receive  evidence  to  rebut  contribu- 
tory negligence  before  any  bad  appeared  in 
support  of  that  Issue.  Such  would  be  the 
situation  here,  If  the  evidence  had  been  of- 
fered expressly  to  disprove  contributory  neff- 
licence,  and  no  error  would  exist  in  Ita  ex- 
cliiHion. 

8.  Error  is  assigned  because  the  court  told 
the  Jury,  apropos  of  the  plaintiff's  contribu- 
tory negligence:  "It  Is  matter  of  common 
knowledge  wltb  all  men  that  lightning  Is  con- 
ducted along  such  wires  as  that  which  ran 
to  the  phone  and  to  the  pnmphouse."  We 
think  the  court  was  entirely  correct  We 
suppose  It  to  be  common  knowledge  that  a 
copper  wire  is  a  better  conductor  of  electrici- 
ty than  most  other  things,  and  that  any  wire 
having  contact  with  the  outside  of  buildings 
Is  liable  to  t>ecome  charged  with  electricity 
seeking  way  from  the  atmosphere  to  the 
ground,  especially  in  times  of  electrical  dis- 
turbance. We  discover  no  error  in  this  In- 
struction. 

Complaint  Is  made  of  instruction  upon  the 
same  issue,  that  the  Jury  should  consider 
whether  "the  plaintiff  knew  or  ought  to  have 
known  and  comprehended  the  risk  and  dan- 
gers." The  excepted  portion  of  the  Instruc- 
tion, standing  alone,  might  be  objectionable 
upon  the  grounds  discussed  In  Dehsoy  v.  M. 
E.  Ry.  &  L.  Co.,  110  Wis.  412,  416,  86  N.  W. 
973,  as  allowing  the  Jury  to  set  up  for  them- 
selvee  an  ideal  of  that  which  the  plaintiff 
ought  to  have  known;  but  this  Is  a  portion 
of  a  general  charge.  In  which  the  Jury  were 
correctly  informed  that  plaintiff  ought  to 
know  and  appreciate  those  things  which  a 
man  of  ordinary  care  and  prudaice  would 


know  and  apiffeelftte  under  like  cbvurostan- 
ceB.  Thus  qualified,  we  can  discover  notliing 
at  error  In  tiie  Instruction. 

The  charge  on  the  subject  of  contributory 
negligence  Is  further  complained  of  geskerally. 
because  It  did  not  in  terma  Inform  Uie  jury 
that  negligence  on  plaintiff's  part  whitib 
dlrectiy  contributed  to  the  injury  most  bave 
been  the  proximate  cause  thereof,  wltti  a 
statement  of  all  the  elonents  pertaining  to 
proximate  cause.  We  do  not  titilnk  It  ob- 
noxious to  this  objection.  It  required  tor  an 
afSrmative  answer  that  his  negligence,  if 
any,  must  have  "directly  contributed"  to  his 
injury;  but  the  rest  of  the  same  sentence 
required  also  that  the  Injury  must  have  been 
the  natural  and  probable  result,  and  that 
tbe  dtuation  must  have  been  such  that  an 
ordinarily  prudent  person  would  have  an- 
ticipated and  appreciated  the  danger  of  such 
an  accident. .  This  instruction  was  at  least 
favorable  enough  to  the  appellant  If  not 
necessary  that  his  negligence  should  have 
contributed  "directly,"  that  requirement 
could  not  prejudice  him;  for  all  the  elements 
of  proximate  cause  were  required  to  be 
found,  and  this  in  addition. 

In  this  Immediate  connection  we  may  con- 
sider the  contention  that  the  findings  that  de- 
fendant's negligence  was  the  proximate 
cause  of  the  injury  and  that  plalntUTB  negli- 
gence proximately  contributed  are  so  Inctm- 
slstent  that  they  cannot  stand  together. 
This  would,  indeed,  be  novel  doctrine  In  this 
state,  where  the  law  has  been  declared  from 
the  earllMt  days  that,  although  the  defend- 
ant's negligence  be  the  proximate  cause  of  an 
injury,  yet  plaintiff  cannot  recover  If  his  own 
negligence  contributed  thereto.  Counsera  con- 
tention Is,  in  effect,  that,  if  the  first  fact 
be  found,  tbe  latter  cannot  exist— a  propoad- 
tion  In  conflict  vpitb  too  many  dedstona  to 
cite.  One  will  suffice;  Boyce  r.  Wilbur 
Lumber  Co.,  119  Wis.  650,  97  N.  W.  56S 
where  It  Is  said  of  plaintiff's  n^Ugence: 
"It  need  not  be  the  sole  cause,  and  It  may 
contribute  but  sllg^tiy."  However,  there  Is 
no  necessary  inconsistency  between  the  two 
findings.  To  the  finding  of  pnnlmate  cansa- 
tion  by  defendant's  negligence.  It  Is  but  nee- 
easary  that  the  probablH^  of  some  injury  be 
within  reasonable  anticipation;  not  tbe  pai^ 
ticular  Injury;  not  even  an  Injury  to  tbe  par- 
ticular person.  Mauch  t.  Hartford,  112  Wis. 
42.  87  N.  W.  816;  Meyer  v.  Milwaukee  K.  R. 
&  L.  Co..  116  WiA.  336,  340,  93  N.  W.  &  Now 
the  Jury  might  well  have  believed  that  Ju5t 
such  an  Injury  as  tbls  was  to  be  reasonably 
anticipated  to  some  person  having  no  knowl- 
edge of  the  dangw,  and  therefore  guilty  of 
no  negligence  in  oposlng  himself  to  it  and 
thus  have  properly  found  complete  proximate 
causal  connection  with  any  injury  actually 
resulting;  but  the  fact  that  the  person  who 
happened  to  receive  the  Injury  had  such 
knowledge  of  the  peril  as  to  render  bim 
negligent  In  the  eqKwnre  to  It  vonld  not 
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d«Dgate  Id  any  de^n^  £roin  that  finding,  al- 
though It  might  yaatUj  a  conclusion  of  eaa- 
trlhutory  DegUgence  on  hla  part  Of  course, 
the  conduct  of  a  plaintiff  which  brings  on 
the  Injury  may  have  be«n  so  extraordinary 
and  nnusual  as  to  tend  to  the  conclusion  that 
no  Injury  was  probable  enough  to  be  antld- 
pated  by  any  one,  and  inch  conduct  Is  prov- 
able under  the  general  Issue,  not  because  It 
Is  contributory  negligence,  but  because,  as 
part  of  the  alleged  chain  of  events,  It  Inter- 
rupts the  natural  and  probable  causal  con- 
nection between  defendant's  negligence  and 
the  Injury  suffered.  Jones  t.  S.  &  Fond  dn 
Lac  B.  R.  Co.,  42  Wis.  806.  810. 

A  Btlll  further  complaint  is  that  the  court 
did  not  Instruct  the  Jury  that,  even  If  plain- 
tiff were  guilty  of  negligence  In  colling  the 
wire  and  hanging  It  In  a  place  dangerous 
to  those  using  the  looking-glass,  still  the  de- 
fendant would  be  liable  If,  after  knowledge 
of  such  negligence,  It  might,  the  exercise 
of  ordinary  care,  have  averted  the  Injury. 
This  Is  the  doctrine  of  comparative  or  super- 
vening negligence,  which  has  no  place  In 
the  Jurisprudence  of  this  state.  If  plain- 
tiff's own  negligence  caused  or  contributed 
to  the  injury  proximately,  the  defendant  is 
not  liable,  unless  guilty  of  gross  negligence, 
as  recently  defined  by  this  court.  Watermol- 
en  V.  Fox  River  Blectrtc  Railway  ft  Power 
Co..  UO  Wis.  164,  85  N.  W.  663,  and  cases 
cited. 

4.  Another  assignment  of  error  Is  based 
upon  refusal  to  grant  a  new  trial  upon  the 
affidavit  of  one  of  the  Jurors  that,  while  he 
agreed  and  consented  to  answer  the  sixth 
question  as  to  contributory  negligence  In  the 
affirmative,  he  did  so  against  bis  conviction 
that  tbe  ^ne  answer  should  have  been 
negative,  by  being  Induced  to  believe  that 
the  affirmative  answer  would  be  Immaterial 
and  not  prevent  the  plaintiff's  recovery,  and 
that  such  belief  was  brought  at>out  by  tbe 
statement  of  a  fellow  Juryman  that  on  some 
previous  occasion  he  bad  been  advised  by  a 
dlstingnished  lawyer  to  that  effect,  and  knew 
it  was  so.  We  find  nothing  in  this  affidavit 
to  make  it  the  duty  of  the  court  to  set  aside 
a  verdict.  It  does  not  In  ai^  wise  avert 
tbe  fact  that  the  verdict  as  filed,  was  that 
agreed  upon,  and  It  does  show  that  In  this  - 
instance  at  least  the  trial  court  was  peculiar- 
ly successful  In  securing  an  answer  to  this 
qnestlon  not  induced  by  a  desire  to  f avtfr  the 
party  In  fact  benefited  by  It  One  of  the 
Important  pnrpoeee  of  the  special  verdict 
Is  to  secure  tbe  answer  of  the  Jurymen  upon 
the  concrete  Issues  of  fact  In  Ignorance  of 
tlie  legal  effect  of  their  answers,  so  ttiat 
tbey  may  be  unbiased  by  favor  or  antagon- 
ism to  either  side.  It  certainly  Is  no  ground 
for  setting  the  verdict  aside  that  such  end ' 
has  been  accomplished  In  the  present  case. 
However,  the  affidavit  in  no  wise  Impugns 
the  correctness  of  the  written  verdict  as 
tt^rewlng  tbe  conclusion  In  fact  agreed  to 


by  tbe  Jurors.  It,  at  most,  suggests  the 
mental  processes  on  affiant's  part  which 
led  him  to  such  agreement  We  think  tSils 
form  of  attack  upon  a  verdict  Is  entirely 
against  the  weight  of  authority,  as  is  at  least 
intimated  in  Wolfgram  v.  Schoepke.  128  Wis. 
19.  100  N.  W.  1054,  wb&ee  most  of  the  cases 
on  the  subject  in  this  state  are  gathered; 
also  In  Hempton  v.  State,  111  Wis.  127,  145. 
86  N.  W.  506. 

We  find  no  prejudicial  error  necessitating 
reversal. 

Judgment  affirmed. 


IfENASHA  WOODEN  WABB  CO.  v. 

MICBBLSTBTTEB  et  a1. 
(Supreme  Court  of  Wisconsin.  Dec.  12,  1005.) 

1.  JunouxHT— Bettinq  Asnn  Ditault— Evi- 

OBNCB. 

On  motion  to  Ht  sslde  a  default  mtend 
after  an  attempt  to  compromiM,  on  the  ground 
that  defendant  s  n^Iect  was  due  to  pluntilTs 

ftrwnlse  to  take  no  further  rteps  without  noU^- 
Dg  the  defmdant,  the  evidence  considered,  and 
hMd  not  to  show  that  the  trial  oonrt  sbossd  its 
discretion  in  relieving  from  the  default 

2.  Samx— Costs— DiscBKTioif  or  Coqbt. 

Oq  relievins  defendant  from  a  default,  tbe 
court  mar  make  such  imposition  as  will  reim- 
burse- plaintiff  such  ezpensee  incurred  (n  taking 
the  default  Judgment  as  will  be  rendered  futile 
on  its  vacation,  together  with  reasonable  motion 
costs. 

[Ed.  Note. — For  cafies  in  poinL  see  vol.  SO, 
Cent.  Dig.  Judgment  IS  828,  829.] 

Appeal  from  Circuit  Court  Outagamie 
County;  John  Goodland,  Judge. 

Action  by  Menasha  Wooden  Ware  Com- 
pany against  WUUam  Mlchelstetter  and 
others.  From  an  order  imposing  certain 
termB  on  granting  a  motion  setting  aside 
a  default  Judgment  plaintiff  appeals.  Af- 
firmed. 

In  February,  1902,  plaintiff  commenced  an 
action  against  the  defoidants,  copartners,  for 
the  recovery  of  damages  fOr  breach  of  war- 
ranty in  a  contract  to  aeHl  a  large  amount  of 
persinial  proper^.  NegoUattons  few  settle- 
ment ouned  for  several  daya,  but  termi- 
nated by  the  refusal  of  the  defendants  to 
assoit  to  the  offer  of  settlemoit  made  by 
plaintiff,  whereupon  defendants'  counsel,  in 
the  same  presence,  announced  to  them  that 
tta^  bad  but  three  or  ftnir  more  days  to  en- 
ter thdr  appearance,  after  which  plaintiff 
would  be  OLtltled  to  Judgment  by  default 
No  appearance  was  entered,  and  in  Febru- 
ary. 1903,  default  was  established  and  proof 
offered  in  open  court  and  Judgmmt  taken 
for  the  amount  demanded  by  the  complaint 
On  September  8,  1904,  defendants  moved  to 
set  aside  the  judgment  and  to  permit  them  to 
answer,  on  the  ground  that  their  neglect  to 
defend  was  due  to  their  reliance  upon  an 
alleged  promise  by  the  plaintiff  to  take  no 
further  steps  In  the  action  without  notifying 
them.  They  accompanied  snch  motion  by 
answer  setting  up  a  good  defense.  By  oonn- 
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ter  affidavits  the  plaintiff  denied  the  makli^ 
of  any  such  promise.  The  court,  however, 
granted  the  motion  to  the  extent  of  rellevtng 
from  the  default,  permitting  answer  and 
retaining  the  Judgment  meanwhile  as  secu- 
rity. Ab  terms  of  such  permisalon,  defend- 
ants were  required  to  pay  plaintiff  $7  of 
taxed  dlsbureements  included  in  the  Judg- 
ment and  also  $25  as  motion  costs.  From 
such  parts  of  this  order,  plaintiff  brlngB 
this  appeal. 


Silas  Bnllard*  for  appellant 
ft,  for  respondents. 


John  Botten> 


DODGE,  J.  (after  stating  the  facta).  We 
could  not  doubt  abuse  of  discretion  in  re- 
lieving defendants  from  the  probable  results 
of  such  complete  and  protracted  neglect  as 
the  record  discloses,  unless  the  trial  court 
was  convinced  that  th^r  Inaction  was,  as 
claimed,  Induced  by  plaintiff's  assurance  that 
it  would  take  no  further  step  in  the  pending 
action  without  notice  to  defendants;  we  mnst 
therefore  indulge  the  presumption  that  the 
court  did  so  find,  unless,  indeed,  the  evidence 
BO  clearly  and  overwhelmingly  preponderates 
against  that  conclusion  of  fact  as  to  require 
reversal  of  an  express  finding  thereon  under 
the  familiar  rules  governing  review  of  trial 
courts  upon  questions  of  fact.  The  evidence 
In  support  of  the  existence  of  such  a  promise 
or  agreemmt  consists  of  the  direct  testimony 
of  the  defendant  MIchelstetter  i  the  very  In- 
action complained  of  whereby  defendants 
for  nearly  a  year  subjected  themselves  to 
dally  peril  of  the  entry  of  a  Judgment  very 
much  greater  than  the  amount  at  what  they 
knew  they  could  settle;  the  forbearance  by 
plaintiff  for  a  like  period  to  exercise  Its  right 
to  take  Judgment  and  collect  its  money, 
absolute  If  no  such  promise  had  been  made; 
and  also  the  conduct  of  defendant  both  be- 
fore and  after  the  Judgment  durli^s  some  two 


years  in  dealing  with  one  of  the  defendants 
and  paying  to  him  considerable  sums  of 
money,  when,  In  absence  of  some  understand- 
ing to  the  contrary,  his  duty  to  pay  plaintiff 
some  $2,000  was  absolute  and  Instent  On 
the  other  hand  is  the  direct  denial  by 
Charles  R.  Smith  of  the  making  of  such 
promise,  and  the  practically  direct  testi- 
mony of  Mr.  Hilton  that  none  was  made  at 
the  time  and  place  specified  by  MIchelstetter, 
and  that  the  parties  at  that  time  separated 
with  the  fact  expressly  declared  by  Mr. 
Hilton,  in  presence  of  both  and  not  coo- 
tradicted,  that  unless  defense  were  made 
within  three  or  four  days  plaintiff  would 
have  right  to  enter  up  Judgment  While 
this  evidence  might  adequately  have  war- 
ranted the  contrary,  we  cannot  say  that  the 
conclusion  reached  by  the  trial  court  Is 
without  evidence  in  Its  support,  or  that  such 
evidence  Is  so  overwhelmingly  rebutted  and 
overcome  as  to  Justify  this  court,  on  appeal. 
In  setting  that  conclusion  asida  If  such 
promise  were  made,  we  cannot  say  that  the 
trial  court  abused  Its  discretion  in  rdlerloff 
from  the  default 

On  the  question  of  terms.  It  was  the  duty 
of  the  trial  court  to  make  such  imposition 
as  would  reimburse  plaintiff  such  expenses 
Incurred  in  taking  the  default  Judgment  as 
would  be  rendered  futile  upon  Its  vacation, 
together  with  reasonable  motion  costs.  Bioor 
V.  Smith,  112  Wis.  340,  87  N.  W.  870. 
Whether  the  $25  Imposed  In  addition  to  taxed 
disbursements  was  sufficient  to  that  end  was 
much  more  fully  within  cognizance  of  the 
trial  court  than  of  this,  since  the  affidavits 
contain  no  information  what  expenses  were 
Incurred  In  making  the  necessary  proofs,  and 
for  the  professional  services  involved  In  en- 
tering up  the  default  Judgment  We  can 
not  on  the  record  before  us,  convict  tbe 
trial  court  of  error  In  this  respect 

Order  appealed  from  Is  affirmed. 
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DODSON  T.  GBOCKEB. 

(Supreme  Court  of  South  Dakota.  Jan.  17, 
1906.) 

1.  TBIAI.  —  FinDIHQB  BT  GOTTBT— GolfBTBUO- 
TION— ISSUXS  COVEBED. 

When  a  complaint  alleged  that  defeodant 
ajcreed  to  purchase  from  plaintiff  a  mechanic's 
lien,  prOTided  it  ahoaid  prove  to  be  a  "first 
claim"  on  the  property,  and  it  was  alleged  that 
it  was  a  first  claim,  but  that  defendant  failed 
to  purchase,  and  the  answer  denied  that  the 
lien  was  a  first  claim,  and  It  appeared  that  there 
were  taxes  upon  the  proper^,  and  the  court 
found  that  the  lien  was  not  a  first  claim  and 
that  the  taxes  were  Talid  claims  against  the 
propertj,  it  was  a  sufficient  finding  upon  the 
bmie  aa  to  whether  the  taxes  were  claims  with- 
in the  meaning  at  the  parties^  though  atated  aa 
a  condualon  m  law. 

2.  AFPEAJ>-FlNDINaS  OF  FaClV-CONFLIOTIRa 

Evidence. 

Findings  of  fact  based  upon  confiicting  evi- 
dence, will  not  be  disturbed  on  appeal. 

Appeal  from  Circuit  Court,  Minnehaha 
County. 

Action  by  Emery  F.  Dodson,  as  survlvliig 
partner  of  F.  A.  Fisher  &  Co.,  against 
Charles  T.  Crocker.  From  a  judgment  In  fa- 
Tor  of  defendant,  plaintiff  appeals.  Affirmed. 

O.  H.  Wlnsor  and  Alkens  ft  Judge,  for 
appellant  Boyce  &  Warroi  and  Bailey  ft 
Voorbeea,  for  respondent 

HANBT,  J.  Adhering  to  the  Tlewa  ben- 
totOre  expressed,  tbe  Issues  In  this  action  will 
be  restated  only  so  far  as  necessary  to  deter- 
mine a  question  of  practice  not  alluded  to  In 
our  former  decidon.  Dodson  ▼.  Crocker,  16 
8.  D.  481.  94  N.  W.  891.  The  complaint  set 
fortb  a  written  contract  between  the  plain- 
tiff and  one  B.  J.  Tony,  wherein  the  latter 
agreed  to  purchase  a  certeln  mectianlc's  Hen 
claim,  proTlded  he  shonld  find  upon  Investiga- 
tion that  snch  Uen  was  **a  first  dalm"  upon 
tiie  property  against  which  It  was  filed.  It 
alleges  that  tbe  Hen  was  "a  first  claim 
against  tbe  property,"  that  Tony  was  defend- 
ant's agent  that  the  lien  was  not  purchased, 
and  that  it  was  subsequently  sold  for  several 
titousand  dollars  lesa  tiiau  Tony  agreed  to 
pay  Cor  It  The  learned  circuit  court  fbund 
tiiat  tbe  plaintiff  and  Toiry  made  tiie  con^ 
tract  set  out  in  the  complaint,  that  Torry 
acted  as  defendants  agent  ^t  the  contract 
was  not  complied  with  1^  eltiier  Tony  or 
tiie  defendant,  and  that  tbe  lien  waa  subse- 
quently sold  for  several  thousand  dollara  less 
than  Torry  agreed  to  pay  for  it  It  also 
fbund  as  *  fact  that  certain  taxes  "were 
valid  claims**  nptm  the  property  against 
which  tbe  mecbanic^s  lien  was  filed  when 
the  contract  was  made,  and  concluded  as 
matter  of  law  that  at  tbe  time  such  contract 
was  made  tbe  ll«i  referred  to  therein  "was 
not  a  first  claim  upon  tiie  proparty,**  and  for 
that  reason  the  qualified  acceptance  of  tbe 
plaintiff's  proposition  to  sell  never  became 
operative,  and  the  contract  never  became 
binding  upon  Torry  or  the  defendant.  Tbe 
existence  of  tbe  taxes  la  not  disputed.  Tbat 
105  N.W.— 69 


tiie  lien  of  the  taxes  was  superior  to  the 
mechanic's  lien  must  be  conceded.  Hence, 
the  vital  queatUm  was  whether  the  taxes 
were  'Vdaims"  within  tiie  meaning  of  tbe 
contract 

Evidently  assuming  that  the  unexplained 
language  of  tbe  contract  required  them  to  be 
so  regarded,  parol  evidence  was  introduced  to 
show  that  Torry  had  knowledge  of .  their 
existence  what  the  contract  was  made,  and 
that  it  was  not  Intended  by  tiie  parties  that 
they  should  be  retarded  as  claims  which  ex- 
cused performance.  The  evidence  touching 
this  point  was  confiicting,  and  If,  as  assnmed 
In  our  former  decision,  the  learned  circuit 
court  found  in  favor  of  tbe  defendant  Its 
finding  must  be  sustained.  But  It  Is  now  in- 
sisted tbat  tbe  circuit  court  fftiled  to  find 
what  the  fact  was  with  respect  to  this  issue, 
and  that  Ite  decision  can  be  snstelned  only 
on  tbe  tiwwy  that  i>arol  testimony  wtm  inad- 
missible to  explain  the  written  agreement 
This  contention  Is  nntenablew  Tba  allegation 
of  tbe  complaint  d^ded  1^  tlw  answer,  la 
"tbat  such  lien  was  a  first  claim  upon  the 
property  against  which  It  was  filea**  The 
circuit  court  states  as  a  conclusion,  fnnn  the 
facte  tonnd  in  Ite  decision,  '*that  the  lira 
*  *  *  was  not  a  first  claim  upon  tiie  pn^ 
erly  against  which  it  was  filed."  This  was 
the  issue  tendwed  by  tbe  pleadings,  tbe  ul- 
timate fact  to  be  ascertained;  and  it  Is  none 
the  lees  a  finding  of  foet  because  stated  as 
a  concluslan  of  law.  Jones  v.  Clark,  42  CaL 
180;  Brenner  v.  Insurance  Oo.,  SI  Oal.  Wl,  21 
Am.  KlfL  Tiding  the  decision  as  a 

whole,  it  is  clear  the  trial  court  ftmnd  tbat 
tiie  lien  was  not  '*a  first  claim"  against  the 
property  within  tbe  meaning  of  the  contract, 
as  understood  by  the  parties,  and,  aa  the  evi- 
dence upon  which  such  finding  was  based 
la  conflicting,  It  must  be  sustained  by  this 
court  Moreover,  as  the  «clstence  of  unpaid 
taxes  waa  immaterial,  unless  they  were 
claims  within  the  meaning  of  tbe  contract 
and  as  It  should  be  presumed  that  the  trial 
court  would  not  burden  ite  de<dBion  with 
immaterial  matter,  tbe  finding  tbat  tbe  taxes 
"were  valid  claims  Miatnat  tiie  property" 
should  be  regarded  as  a  finding  that  tb^ 
were  valid  claims  within  the  meaning  of  tbe 
contract 

So  this  court  was  clearly  correct  in  Ito 
former  conclusions,  and  tbe  Judgment  appeal- 
ed from  must  be  affirmed. 


FREMONT.  B.  ft  M.  V.  RT.  CO.  v. 
PENNINGTON  COUNTY  et  al. 

(Supreme  Court  of  South  Dakota.  Dec  90, 
1905.) 

3L  Statutes  —  GoNarBUOTZOH  —  Gbamicatio- 

AL  Rules. 

Orsmmatical  rules  of  constrnctloD  are  not 
rules  of  law,  and  in  the  interpretation  of  stat- 
utes must  be  made  subservient  to  the  legiala- 
tive  Intent. 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
Cent  Dig.  Statutes,  |  268.] 
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2.  CoTiimn  —  TuATion  —  Rati  —  Sunr- 

TORT  LmiTATIOn— GonSTBUOTION. 

Lam  1808,  ]>.  44,  c.  41.  |  8,  relative  to 
the  levy  of  coonty  taxes,  empowers  county  com- 
misflionerg  to  make  specified  levies  at  specified 
rates,  and  then  provides  for  a  levy  for  the  coun- 
ty sinkiDff  fund  of  an  amount  sufficient  to  pay 
one  year's  interest  on  the  bonded  indebtedneas, 
and  not  to  exceed  16  per  cent  of  the  principal, 
and  conclndea.  in  the  subdivision  which  author- 
ises that  levy,  with  the  proviso  "that  the  total 
coonty  tax  rate  shall  not  exceed  in  any  on« 
year  the  som  of  eiRht  mills  on  the  dollar  for 
all  purposes."  Held,  that  the  eight-mill  lim- 
itation on  the  county  tax  rate  qualifies  th« 
whole  section,  and  limits  the  county  tax  rate 
to  eight  milla  "for  all  purposes."  and  does  not 
merely  limit  the  rate  of  levy  for  the  sinking 
fund. 

S.  Constitutional  Law  —  Impaibment  of 

CONTEACTS— CONTBAOTS  OF  COTJNTT. 

Laws  1899,  p.  44,  c.  41,  |  8,  which  author^ 
izes  the  conoty  commissioners  to  levy  a  siz- 
mill  tax  for  general  purposes,  a  two-mill  tax 
for  county  roads,  a  two-mtll  tax  for  coimty 
bridfsa,  a  farUter  tax  for  insane  purposes,  and 
a  tax  for  the  county  sinking  fund,  and  pro- 
vides that  the  total  county  tax  rate  shall  not 
exceed  eight  mills  on  the  dollar,  Is,  in  view  of 
the  fact  that  it  authorises  taxes  In  excess  of 
tbe  limitation  pTMcrlbed  for  the  aggregate  tax 
rate  for  purposes  other  than  the  rinking  fund, 
and  thus  makes  It  possible  for  the  county  to 
evade  the  liquidation  of  and  payment  of  inter- 
est on  its  bonded  Indditedness.  an  nncwistlta- 
tional  Impairment  of  the  obUgmtktn  ttf  con- 
tracts. 

Appeal  trtan  Olrcnlt  Oohf^  Famlngtcm 

County. 

Action  by  the  Fremont,  Elkhorn  &  Mis- 
souri Talley  Railway  Company  against  the 
county  of  P^nlngton  and  another,  rrom 
the  Judgment  rmdered.  plalntifl  appeals. 
Affirmed. 

Coe  I.  Crawford,  for  aj^llant  Bnell  ft 
Gardner,  for  respondents. 

HANET,  J.  Id  September.  1898,  tbe  com- 
mlBsloners  of  the  defendant  coimty  made  Uie 
following,  among  otfao',  tax  levies:  For 
county  general  fund.  S  mills;  county  bridge 
fund,  1^  mills;  soppcnrt  of  Insane,  2  mills; 
road  fund,  certain  districts,  2  mills;  road 
fund,  other  districts.  1  mill;  and  slnUiig  fund, 
9  mills.  Claiming  tliese  lerles  ecceeded 
statutory  limitations,  the  plaintiff  tendered  an 
amount  sufficient  to  pay  all  its  other  taxes 
and  8  mills  on  eacb  dollar  of  Its  assrased 
property  as  county  taxes,  and  instituted  this 
action  to  restrain  tbe  collection  of  any  sum 
In  excess  ot  sncb  toider.  Dnrlne  the  progress 
of  tbe  litigation  tbe  amount  tendered  was  re- 
ceived 1^  tbe  county  without  walvbig  Its 
rights  to  collect  tbe  balance  dalmed  to  be 
due,  and  the  only  Issue  la  wbetbw  any 
balance  remained  unpaid.  Tb««  Is  no  con- 
troversy concerning  tbe  facts.  The  court 
below  conclnded  that  the  sinking  fund  levy 
of  9  mills  was  void  so  far  as  it  exceeded 
tbe  amount  necessary  to  pay  annual  In- 
terest and  15  per  cent  on  tbe  bonded  in- 
debtedness of  tbe  county;  that  4i/t  mills 
was  suflSclent  for  the  purpose;  and  that 
t618.S0  of  the  sinking  fund  tax  sbould  be 
canceled.  The  levies  for  all  county  purposes. 


except  roads,  aggregated  IT^  mills.  Ttaa 
court  below  canceled  4i/t  mills  of  tbe  sink- 
ing fund,  leaving  tbe  total  county  tax  rate, 
exclusive  of  roads,  lS>/i4  mills,  or  15*/i4 
mills  in  some  districts  and  14>/i4  mills 
in  others.  It  was  con^ded  by  the  plaintiff 
that  all  in  excess  of  8  mills  should  be  can- 
celed, and,  aa  this  waa  one  mill  less  than  it 
tendered.  It  appealed. 

So  two  propositions  are  Involved :  (1) 
Whether  chapter  41,  p.  4^  Laws  1889,  limited 
the  levies  for  ail  county  taxee  to  8  mills; 
and  (2)  If  such  was  tbe  legislative  Intent 
whether  the  limitation  was  constitntlonaL 
Chapter  41  was  an  act  "to  provide  for  the 
levy  and  limitation  of  taxes."  It  contained 
seven  sections.  Tbe  snbheads  or  marginal 
notes,  as  printed  In  the  Session  Laws,  are  tbe 
same  as  in  the  engrossed  and  enrolled  bill  on 
file  with  tbe  Secretary  of  State,  and  may  be 
c<Hisidered  in  oonatruing  tbe  enactmokt. 
They  are  as  follows:  "I  1.  Per  Cent. — How 
Determined.  6  2.  State  Taxes.  I  8.  County 
Taxes.  |  4.  Township  Taxes.  |  5.  School 
Taxes.  I  6w  City  and  Town  Taxes.  |  7.  Re- 
peal." Section  8  provides  tbe  time,  places 
and  manner  of  making  the  annual  levies,  and 
declares :  "The  board  of  county  commission- 
ers  shall  have  power  to  make  ttw  following 
levies:  (1)  For  general  county  porpoeee  In- 
cluding the  support  of  tbe  poor,  such  an 
amount  as  will  necessitate  a  rate  pw  centum 
not  greater  than  6  mills.  (2)  For  Insane  pur- 
poses, such  an  amount  as  may  be  doe  the 
state  for  tbe  support  of  the  insane  from  tb^r 
county.  (8)  For  county  roads,  sucb  an 
amount  as  will  necessitate  a  rate  per  centum 
not  greater  than  two  mills.  Provided,  that 
the  county  road  tax  aball  not  be  extended 
against  property  included  witbha  the  limits 
of  any  organized  township,  or  of  any  or- 
ganized city  or  town.  (4)  For  county  bridges, 
sncb  an  amount  as  will  necessitate  a  rate  per 
oeuttun  not  greatn*  than  two  mills,  exc^t  In 
counties  where  only  a  part  of  its  territory 
Is  organized  into  civil  townships,  tbe  county 
commissioners  shall  levy  one  mill  imly  on 
organized  town^Ips.  ^  For  county  ■*"'rlwc 
fund,  sucb  an  amount  as  will  pay  one  year's 
interest  on  tbe  bonded  indebtedneas  of  tbe 
county,  with  not  to  exceed  fifteen  per  cent, 
of  tbe  principal.  Tbe  mon^  from  tbe  sink- 
ing fund  tax  shall  be  applied  to  no  other 
purpose  than  tbe  payment  of  outstanding 
bonds  and  Interest  on  the  same  until  Bucfa 
bonds  and  Interest  are  fully  paid,  when  uy 
surplus  remaining  shall  be  transferred  to  tbt 
general  county  fund.  Prodded,  that  the  to- 
tal county  tax  rate  shall  not  exceed  In  any 
one  year  the  sum  of  eight  mills  on  the  dollar 
for  all  purposes."  The  remaining  snbdlvt-' 
stons.  6  and  7,  are  not  material  to  tbla  discoa- 
sion. 

Tbe  O0ntenti(m  tbdt  ttie  proriao  at  ttw  end 
of  subdivision  6  idiall  be  oonstroed  as  merely 
Ihnlting  tbe  sinking  tvaA  levy  to  8  mllln,  and 
as  not  qualifying  th^  whole  of  section  8,  is 
clearly  untenable.   Xn-accordanoe  with  atrlct 
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ffranim'atica]  oonstmctlon,  qnallfylng  words 
and  pbrasea  sbotild  be  conBned  to  tbelr  next 
aatecedent,  but  ruIeB  of  coostrnctlon  are  not 
rules  of  law,  and  must  alwaya  be  aabservlent 
to  the  l^slatlre  Intent  Where  there  Is  no 
ambltnitty  In  the  language  of  a  statute,  there 
Is  no  room  for  construction.  Did  the  proviso 
read  thus,  'provided  that  the  tax  rate  shall 
not  exceed  in  any  one  year  the  sum  of  8 
mills  on  the  dollar,''  It  might  be  argued  that 
the  word  "rate"  related  to  the  sinking  fund 
alone;  but  the  words  "total  county  taxes  for 
all  purposes"  cannot  be  Ignored,  and,  when 
considered  in  their  ordinary  sense  and  In 
connection  with  the  entire  act,*  leave  no  doubt 
regarding  the  legislative  intent  One  purpose 
of  the  Legislature  was  to  Itmlt  taxation. 
Section  8  relates  to  county  taxes.  In  harmony 
with  the  general  purpose  of  the  enactment 
the  Legislature  declared  In  plain  and  un- 
ambiguous t^ms  that  the  total  county  tax 
rate  for  all  purposes  should  not  exceed  8 
mills  on  the  dollar  in  any  one  year,  and  effect 
should  be  given  to  the  legislative  will  thus 
plainly  expressed,  provided  the  limitation 
does  not  conflict  with  any  principle  of  con- 
stitutional law. 

The  limitation  upon  l^alatlve  power  here 
Involved  has  been  thus  deflned  by  the  Su- 
preme Court  of  the  United  States:  "It  is 
true  that  the  power  of  taxation  belongs  ex- 
clusively to  the  l^slatlve  departmmt,  and 
that  the  Legislature  may  at  any  time  restrict 
or  revoke  at  Its  pleasure  any  of  the  powers 
of  a  municipal  corporation.  Including,  among 
others,  that  of  taxation,  subject  however,  to 
this  qualification,  which  attends  all  state 
legislation,  that  Its  action  In  that  respect 
shall  not  conflict  with  the  prohibitions  of 
the  Ck>nstltutIon  of  the  United  States,  and, 
among  other  things,  shall  not  operate  direct- 
ly upon  contracts  of  the  corporation,  so  as 
to  Impair  their  obligation  by  abrt^tlng  or 
lessening  the  means  of  their  enforcement 
Legislation  producing  this  latter  result  not 
Indirectly  as  a  consequence  of  legitimate 
measures  taken,  as  will  sometimes  happen, 
but  directly  by  operating  upon  those  means, 
is  prohibited  by  the  Constitution,  and  must 
be  disregarded — treated  as  If  never  enacted 
— by  all  courts  recognizing  the  Constitution 
as  the  paramount  law  of  the  land.  This 
tloctrlne  has  been  repeatedly  asserted  by 
this  court  when  attempts  have  been  made  to 
limit  the  power  of  taxation  of  a  municipal 
body,  upon  the  faith  of  which  contracts  hare 
been  made,  and  by  means  of  which  alone  tliey 
could  be  performed.  So  long  as  the  corpora- 
tion continues  in  existence,  the  court  has 
said  that  the  control  of  the  Legislative  over 
the  power  of  taxation  delegated  to  it  is  re- 
strained to  cases  where  such  control  does  not 
Impair  the  obligation  of  contracts  made  upon 
a  pledge,  expressly  or  Impliedly  given,  that 
the  power  should  be  exercised  for  their  fal- 
flUmoit  However  great  the  control  of  the 
Legislature  over  the  corpwatlon  while  It  is 
In  exlstoice,  It  must  be  exercised  In  snb- 


ordlnatlon  to  the  principle  which  secnrM 
the  inviolability  of  contracts."  Wolff  t.  New 
Orleans,  108  U.  S.  8S8,  28  L.  Ed.  896. 

While  the  doctrine  thus  announced  was  In- 
voked for  the  protection  of  a  bonded  Indebt- 
edness, and  perhaps  ahould  not  be  extended 
without  qnallflcatlon  to  cases  Involving  ordi- 
nary county  warrants,  we  think  It  Is  ap- 
plicable to  the  present  controversy.  The 
only  change  In  the  law  relating  to  coun- 
ty tax  levies  effected  by  chapter  4t  p.  44, 
Laws  1889.  material  to  this  discussion,  was 
the  provision  limiting  the  total  rate  to  8  mills. 
Prior  to  its  enactment  the  rate  for  ordinary 
county  revenue,  Including  support  of  the 
poor,  was  not  more  than  6  mills ;  a  road  tax 
not  exceeding  2  mills;  a  bridge  tax  not  ex- 
ceeding 2  mills ;  and  for  county  sinking  fund 
such  rate  as  In  the  estimation  of  the  board  of 
county  commissioners  would  pay  one  year's 
interest  on  all  the  outstanding  debts  of  the 
county,  with  15  per  cent  of  the  principal — 
outstanding  debts  being  construed  to  haclude 
bonded  Indebtedness  only.  C.  &  N.  W.  Ry. 
Co.  V.  Faulk  County,  16  S.  D.  601.  90  N.  W. 
149;  Comp.  Laws  1887,  |  16S9;  Laws  1891,  p. 
64,  c.  14,  I  78 ;  Laws  1897,  p.  57,  c.  28,  I  71. 
Excluding  road  tax,  the  total  levy  In  this 
case  for  all  county  purposes  was  17H  mills, 
9  mills  In  excess  of  the  limitation  prescribed 
by  the  law  of  1899.  After  reducing  the  sink- 
ing fund  to  41/7  mills,  there  is  still  sn  excess 
of  6'/i4  mllla  What  shall  be  done  with 
this  excess?  Can  this  court  make  a  new  levy 
by  arbitrarily  reducing  one  or  more  of  the 
other  funds,  or  by  further  reducing  the 
sinking  fund?  In  absence  of  evidence  to  the 
contrary,  it  must  be  presumed  that  the  levy 
in  neither  fund  exceeds  tbe  requirements  of 
such  fund.  The  commissioners,  except  as  to 
the  sinking  fund,  which  has  been  corrected 
by  the  lower  court  did  not  exceed  tbe  limit 
prescribed  for  any  particular  fund.  Munic- 
ipal corporations  cannot  exist  without  cur- 
rent expenses.  Provision  for  the  auppwt  of 
the  poor  and  Insane  is  as  Imperative  and 
commendable  as  provisions  for  payment  of 
bonded  Indebtedness.  Tbe  statute  authorizes 
both.  Which  shall  yield  when  the  two  to- 
gether exceed  the  8-mlll  limitation?  In  this 
Instance  the  6  mills  general  and  2  mills  In- 
sane fund  leave  but  1  mill  for  sinking  fund, 
which  Is  more  than  S  mills  less  than  the  levy 
required  for  that  purpose.  A  levy  of  6  mills 
g^eral  and  2  mills  Insane  fund  would,  If 
the  8-milI  llmltotion  prevails,  preclude  a 
sinking  fund  in  any  county  of  the  state.  In 
counties  having  bonded  indebtedness,  sinking 
funds  cannot  be  dispensed  with,  because  they 
were  provided  for  and  became  a  part  of  the 
contract  when  the  Indebtedness  was  created. 

The  L^lslature  can  neither  dispense  with 
levies  for  that  purpose,  nor  authorise  county 
commissioners  to  do  so,  without  violating  the 
federal  Constitution,  and  that  Is  precisely  the 
practical  effect  of  the  legislation  under  dis- 
cussion. It  attempts  to  restrict  the  total 
county  tax  rate  to  8  mills,  and  e^ressly  an- 
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thorizes  the  commissions  to  derote  the  en- 
tire amount  to  othor  pnriKMea  tban  a  sinking 
fnnd.  Within  the  limits  prescribed  for  each 
fund,  the  authority  of  the  commissioners  Is 
BB  ample  and  as  far  beyond  the  control  of 
the  courts,  with  respect  to  general  county 
purposes,  support  of  the  poor,  and  Insane, 
as  it  is  with  respect  to  the  sinking  fond. 
There  la,  therefore,  no  escape  from  the  con- 
clusion that  the  proviso  In  the  act  of  1889, 
In  Its  natural  and  reasonable  operation,  Im- 
pairs the  obligation  of  contracts  and  Is  un- 
constitutional. Should  this  conclusion  leare 
the  commissioners  with  power  to  make  levies 
for  county  purposes  In  excess  of  what  the 
Legislature  deems  proper,  the  evil  may  be 
remedied  by  an  act  reducing  the  present  levy 
limit  for  each  fund,  other  than  the  sink- 
ing fund.  The  amount  of  the  latter  must 
depend  upon  the  extent  of  the  bonded  Indebt- 
edness and  will  regulate  Itself.  As  to  other 
funds,  the  maximum  levy  allowed  by  the 
law,  with  the  8-mlll  limitation  removed,  pre- 
vailed for  many  years,  and  Is  not  unreason- 
ably high.  In  those  funds  no  more  need 
be  levied  than  is  required  for  each  particular 
purpose,  and  each  county  should  be  trusted 
to  protect  Itself  against  unnecessary  taxa- 
tion. So  the  consequences  of  this  decision 
are  not  likely  to  be  either  serious  or  Im- 
portant It  follows  that  the  learned  circuit 
court  was  right  In  reducing  the  sinking  fond 
to  the  requirements  of  the  bonded  indebted- 
Dess,  and  In  refusing  to  further  disturb  the 
action  of  the  commissioners. 
Ita  jndgmrait  Is  affirmed. 


McYAT  V.  TOUSLBT  et  ■!.* 

(Supreme  Court  of  South  Dakota.  Dm. 
1005.) 

h  MoRTOAGES  —  Form  —  Righxs  or  Pabtisb. 

Aq  instrument  whereby  the  owners  of  land 
conveyed  the  same  to  the  grantee  as  trustee  to 
secure  payment  of  a  note  executed  b;  the 
grantors  to  a  third  person,  providing  that  "this 
mortgage  or  trust  deed  may  be  foreclosed  by 
action,"  etc.,  and  that  a  reconveyance  of  the 
premises  was  to  be  made  at  the  expense  of  the 
grantor  on  full  payment  of  ttie  indebtedness, 
constituted  a  mortgage,  and  the  rights  of  the 
parties  were  governable  by  the  laws  applicable 
to  mortgages. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35, 
Cult.  Dig.  Mortgages,  {  7.] 

2.  Same— Satisfaction— Rights  or  Assigh- 

KES  or  MOBTQAQEE. 

Where  a  conveyance,  given  to  secure  the 
payment  of  a  note,  provided  for  reconveyance 
of  the  premises  by  the  grantee,  as  trustee  for 
the  payee  of  the  note,  on  full  payment  of  the 
indebtedness,  a  satisfaction  of  the  indebtedness 
by  such  trustee,  duly  recorded,  operated  t»  ^s- 
charge  the  mortgage  lien,  though  the  mortgage 
and  note  were  not  surrendered  to  the  grantor, 
and  to  estop  the  assignee  of  such  mortgage  and 
note  from  claiming  under  the  lien. 
8.  las  Pbrdbhs — Carcitllatioh — Effect. 

Under  Rev.  Code  Civ.  Proc.  8  108,  provid- 
ing that  an  action  shall  lie  deemed  to  t>e  pending 
from  the  time,  of  the  filing  of  the  notice  of  lis 
pendens,  and  settlon  109,  providing  for  the  dis- 
charge of  record  of  such  notice,  where  a  convey- 
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anoft  given  as  security  for  a  note  provided  fax 
a  reconveyance  of  the  premises  by  the  grantee, 
as  trustee,  on  payment  of  the  indebtedness,  and 
suiwequent  to  the  execution  and  recording  of 
such  reconveyance  the  assignee  of  the  instru- 
ment and  note  brought  an  action  of  foreclosure 
thereon,  but  thereafter  dismissed  the  same,  the 
notice  of  lis  pendens  In  such  action  being  can- 
celed of  record,  subsequent  purcbasers  of  the 
property  acquind  the  same  free  of  the  Hen  at 
the  mortgage,  as  against  subsequent  assignees 
thereof  and  of  the  mortgage  note. 
4.  Bau— ConffrBnoTivE  Notice. 

The  filing  of  a  statutory  notice  of  lis  pend- 
ens does  not  constitute  constructive  notice  of 
anything  more  than  the  pendency  of  die  action, 
and,  when  the  action  has  ceased  to  be  pend- 
ing under  the  law  of  lis  pendens,  the  statutory 
notice  becomes  bieffectua]  for  any  purpose. 

[Ed.  Note. — For  cases  in  point,  see  voL  33, 
CenL  Dig.  Lis  Pendens,  §§  2S-33.] 

Appeal  from  Circuit  Court  Turner  County. 

Action  by  William  H.  McYay,  as  adminis- 
trator, etc.,  against  Frances  L.  Tousley  and 
others.  Judgment  for  plalntlfl,  and  defend- 
ants appeal.  Reversed. 

W.  Y.  Qulgley  and  N.  J.  Cramer,  tor  ap- 
pellants. Gamble  Trliw  &  Hohnan.  f<»-  re- 
spondent. 

HANEY,  J.  Early  In  1886  the  defendant 
Frances  L.  Tousley  and  R.  C.  Tousley,  her 
husband,  who  resided  in  Turner  county.  Da- 
kota Territory,  now  one  of  the  counties  of 
this  state,  and  who  owned  certain  real  prop- 
erty therein,  executed  and  delivered  to  J.  M. 
Dunn,  a  loan  broker  of  Le  Mars,  Iowa,  a  note 
for  $1,000,  payable  to  the  order  of  P.  M.  Dunn, 
the  wife  of  J.  M.  Dunn,  at  Boston  on  May  1, 
1891,  and  the  following  InBtmment  which 
was  duly  acknowledged  and  recorded  In  the 
proper  county :  "This  indenture,  made  this 
15th  day  of  March,  1886,  by  and  between 
Frances  h.  Tousley  and  R.  C.  Tousley,  her 
husband,  of  the  county  of  Turner,  territory 
of  Dakota,  party  of  the  first  part,  and  J.  M. 
Dunn,  of  Le  Mars,  and  state  of  Iowa,  trustee, 
party  of  the  second  part,  and  P.  M.  Dunn, 
party  of  the  third  part,  witnessetli:  That 
said  party  of  the  first  part  for  and  in  consid- 
eration of  the  sum  of  one  thousand  dollars,  in 
hand  paid  by  the  said  party  of  the  third  part, 
the  receipt  whereof  Is  hereby  acknowledged, 
have  granted  and  sold,  and  do  by  these  pres- 
ents, grant,  bargain,  sell,  convey  and  confirm 
unto  the  said  party  of  the  second  part,  or 
his  successor  In  trust,  forever,  a  certain  tract 
or  parcel  of  land  situated  In  the  county  of 
Turner  and  territory  of  Dakota,  described  as 
follows,  to  wit:  ♦  •  •  Provided,  always, 
and  these  presents  are  upon  the  following  ex- 
press conditions,  to  wit :  That  said  party  of 
the  first  part  shall  pay  to  the  said  party  of 
the  third  part,  his  heirs  or  assigns,  the  sun 
of  one  thousand  dollars,  in  gold  coin  of  the 
United  States,  of  present  standard  weight 
value,  and  fineness,  on  the  first  day  of  May, 
A.  D.  1891,  with  Interest  on  said  sum  until 
paid,  at  the  rate  of  seven  per  cent  per  an- 
num, payable  semiannually,  on  the  first  days 
of  November  and  May  In  each  year,  accor^Ung 
to  the  tenor  and  tttect  of  the  jfcomSmotf  note 
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and  coupons  attached,  of  the  said  first  party, 
dated  BCarch  16,  1886,  payable  at  Boston. 
Mass.  •  *  *  It  is  further  agreed,  that  If 
the  party  of  the  first  part  shall  fall  to  per- 
form any  of  the  corenants  In  the  note  or  In 
this  Instrument,  or  do,  or  fall  to  do  anything 
whereby  the  security  for  this  loan  of  money 
may  be  lessened,  then  this  mortgage  or  tmst 
deed  shall  become  dne  and  collectible  at  once 
at  the  option  of  the  holder,  and  may  be  fore- 
closed for  the  full  amount,  together  with  In- 
terests, costs,  taxes.  Insurance,  and  any  other 
sums  advanced  for  expenses  Incurred  on  ac- 
count of  the  party  of  the  first  part  for  what- 
soever pnrpose  and  any  adrances  so  made 
shall  draw  interest  at  twelve  per  cent  per 
annum.  It  is  further  agreed,  that  this  mort- 
gage or  tnist  deed  may  be  foreclosed  by  ac- 
tion, or  by  advertisement,  as  provided  by 
chaptOT  28,  of  the  Code  of  Civil  Procedure 
of  the  Revised  Code  of  Dakota,  of  1877,  and 
this  paragraph  shall  he  deemed  as  author- 
izing and  constituting  the  power  of  sale  as 
provided  in  said  chapter;  and  It  Is  agreed, 
should  foreclosure  be  commenced,  an  attor- 
ney's fee  of  one  hundred  dollars  shall  be  al- 
lowed for  plalntifTs  attorney  and  shall  be  col- 
lected as  part  of  the  costs  of  foreclosure. 
•  •  •  Finally,  the  eald  first  party  hereby 
expressly  agrees  to  comply  with  and  perform 
all  the  foregoing  conditions,  and  upon  compli- 
ance therewith  these  presents  to  be  void, 
otherwise  to  be  and  remain  In  full  force  and 
effect,  and  In  case  of  the  death,,  absence.  In- 
ability or  refusal  to  act  of  said  party  of  the 
second  part,  then  David  W.  Morris,  of  Orln- 
nell,  Iowa,  shall  be  and  Is  hereby  appointed 
and  made  successor  in  trust  to  the  trustee 
hereinbefore  named,  with  like  powers  and 
authority.  A  reconveyance  of  the  premises  Is 
to  be  made  at  the  expense  of  the  party  of  the 
first  part  on  full  payment  of  the  Indebted- 
ness." 

On  December  9,  1887,  the  Tousleys  paid 
J.  M,  Dunn  $1,07410  to  extlnguLsh  their  ob- 
ligation, receiving  the  following  instrument, 
which  was  duly  acknowledged  and  recorded 
In  the  proper  county  on  December  12,  1887 : 
"Release  Deed.  Know  all  men  by  these  pres- 
ents, that  I,  J.  M.  Dunn,  trustee,  of  the  coun- 
ty of  Plymouth  and  state  of  Iowa,  for  and 
In  consideration  of  one  dollar,  and  for  other 
goods  and  valuable  considerations,  the  re- 
ceipt whereof  Is  confessed,  do  hereby  remise, 
convey,  release  and  quitclaim,  unto  Frances 
Ij.  Tousley  and  husband,  of  the  county  of 
Turner  and  territory  of  Dakota,  all  the  right, 
title,  Interest,  claim,  or  demand  whatsoever 
I  may  have  acquired  In,  through,  or  by  a 
certain  trust  deed,  bearing  date  the  16tb  day 
of  March,  A.  D.  188G,  and  recorded  In  the 
recorder's  office  of  Turner  county,  in  the  ter- 
ritory of  Dakota,  In  Book  K  of  Land  Mort- 
gages, page  23,  to  the  premises  herein  de- 
scribed as  follows,  to  wit;  The  northwest 
quarter  of  section  No.  fifteen.  In  township 
Dlnety-nlne,  north,  of  range  No.  fifty-four 
west,  of  the  Sth  P.  M.,  together  with  all  the 


appurtenances  and  prlvU^i^  thereunto  be- 
longing or  appertaining,  witness  my  hand 
and  seal  this 'ninth  day  of  Decembn*,  A.  D. 
1887.   J.  M.  Dunn,  Trustee.  [Seal.]" 

Prior  to  the  execution  and  recording  of 
this  Instrument  the  note  and  trust  deed  or 
mortgage  had  been  transferred  by  the  Dunns 
to  John  Jeffries  &  Sons,  by  them  to  Michael 
O'Brien,  and  by  him  to  Timothy  O'Brien,  the 
plaintlfTs  testator;  all  of  such  transferees 
being  residents  of  Massachusetts.  Subse- 
quent to  the  execution  and  recording  of  the 
trustee's  reconveyance  or  release — the  Instru- 
ment last  above  set  forth — no  assignment  of 
the  trust  deed  or  mortgage  having  been  re- 
corded, the  defendant  Vaoder  Wilt  acquired 
title  to  the  mortgaged  premises,  and  the  de- 
fendant Brown  acquired  title  to  a  mortgage 
thereon  for  value,  without  notice  of  Jeffries 
&  Sons*.  Michael  O'Brien's,  or  Timothy 
O'Brien's  rights,  except  as  the  same  may 
have  been  disclosed  by  the  records  of  the 
county  where  the  land  was  situated.  There- 
after this  action  was  Instituted  to  foreclose 
the  trust  deed  or  mortgage,  resulting  In  a 
Judgment  in  favor  of  the  plaintiff,  from 
which,  and  an  order  denying  their  application 
for  a  new  trial,  the  defendants  Yander  Wilt 
and  Brown  appealed. 

This  so-called  trust  deed  is  substantially 
the  same  in  form  as  the  one  In  Langmaack 
V.  Keith  (S.  D.)  103  N.  W.  210,  concerning 
which  this  court  said:  "The  writing  signed 
by  the  owner  of  the  land  Is  only  evidence  of 
what  the  parties  Intended.  It  Is  immaterial 
what  name  may  have  been  given  such  writ- 
ing. The  parties  made  a  contract  The  con- 
tract was  a  mortgage,  and  it  must  be  gov- 
erned by  the  rules  of  law  applicable  to  such 
a  contract  The  owner  of  the  land  was  the 
mortgagor,  the  payee  of  the  bond  or  original 
owner  of  the  indebtedness  was  the  mortgagee, 
and  the  transferee  of  the  Indebtedness  must 
be  regarded  as  the  assignee  of  the  mortgage." 
So  in  this  case  Mrs.  Tousley  must  be  regard- 
ed as  the  mortgagor,  Mrs.  Dunn  as  the  mort- 
gagee, Jeffries  &  Sons,  Michael  O'Brien  and 
Timothy  O'Brien  as  transferees  in  the  order 
named,  and  J.  M.  Dunn  as  an  unnecessary 
and  unfortunate  party  to  the  paper,  upon  the 
extent  of  whose  authority  depends  the  solu- 
tion of  the  perplexing  problems  presented  by 
this  and  other  actions  resulting  from  his  mis- 
conduct When  J.  M.  Dunn  received  the 
mortgagor's  money  and  executed  the  recon- 
veyance or  release,  the  indebtedness  was 
owned  by  the  plaintiff's  testator,  the  note 
and  mortgage  were  in  his  possession,  and  he 
neither  Imew  of  that  instrument's  execution, 
nor  did  he  or  his  personal  representative  ever 
receive  the  money  so  collected  by  the  trustee. 
The  Tousleys  may  have  been  negligent  In 
paying  Dunn  without  Insisting  upon  a  sur- 
render of  the  note,  but  that  Is  not  material, 
if  the  appellants  were  protected  by  the  record 
upon  which  they  relied  when  their  rights 
were  acquired.  "Where  a  mortgage  is  mad^ 
title  remalna  In  the  mortgagor,  and  the  rights 
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of  the  onOitocs  are  to  tw  mforcea  lij'  fbre' 
closnre  In  one  of  flw  methods  preecribed  bj 
the  etatntee."  Lsngmaadi  t.*  Keith,  anpra. 
Had  Uie  mortgagor  In  this  case  made  detanlt, 
her  title  could  not  bare  been  exttngntshed 
othenrlse  than  by  one  of  tbxme  metbods.  The 
trustee  was  not  authorized  to  sell  and  convey 
the  premises  upon  the  m<ntgag<n^  failure  to 
perform  her  obligations.  A  Hen  was  created, 
tbiB  oiforcunent  of  whldi  was  provided  for 
by  the  law  and  no  trustee  was  needed. 

But  what  were  his  powers  and  dntlss  in 
the  event  of  payment?  The  mortgage  de- 
clares: "A  reconveyance  of  the  premises  Is 
to  be  made  at  the  expense  of  the  party  of  the 
first  part  on  full  payment  of  the  note."  By 
whom?  Brldently  the  tmstee.  Tfaongh  title 
did  not  pass,  and  no  reoonveiyance  was  nec- 
essary, the  mortgage  lien  was  created  by 
words  pnrportliig  to  convey  the  title,  and  au- 
thority to  reconv^  should  be  constmed  as 
authority  to  release  the  lien.  Inapt  and  in- 
appropriate language  was  employed  to  create 
the  Hen  and  to  provide  for  Its  extlngnlsh- 
ment,  bnt  there  can  be  no  doabt  as  to  the 
real  intent  of  the  parties  and  the  1^1  effect 
of  the  contract  A  mortga^  was  made  by 
the  purported  conveyance  of  the  premises  to 
a  trustee,  and  was  to  be  relrased  by  a  pur- 
ported reconveyance  of  the  same.  So  It  fol- 
lows that  the  trustee  was  authorized  by  the 
terms  of  the  mortgage  to  extinguish  the  Hen 
upon  fall  payment  of  the  indebtedness,  and, 
if  the  owner  of  the  ind^tednees  had  received 
the  amount  paid  by  the  TousleyB,  the  mort- 
gage certainly  would  have  been  property  sat- 
iBfled.  In  other  words,  the  mortgage  li«i 
was  released  of  record  in  the  manner  au- 
thorized by  the  Instrument  which  gave  it  ex- 
istence, and  the  record  upon  which  the  appel- 
lants relied  when  their  rights  were  acquired 
dlsclmed  that  authority. 

Can  the  assignee  of  the  mortgage,  the  own- 
er of  the  indebtedness,  be  heard  to  say,  as 
against  purchasers  and  Incumbrancers  for 
value,  tbat  the  debt  was  not  in  fact  paid? 
Purchasers  and  Incumbrancers  for  value, 
without  notice  other  than  is  given  by  the 
records,  are  protected  by  the  satisfaction  of 
a  mortgage  executed  by  the  mortgagee,  where 
there  Is  no  assignment  of  the  mortgage  on 
record,  though  the  debt  was  traoBferred  prior 
to  the  recording  of  Buch  satisfaction  and  the 
transferee  has  not  been  paid.  Citizens* 
Banlt  T.  Shaw,  14  S.  D.  197,  84  N.  W.  779. 
This  Is  so  because  the  record  discloses  a 
discharge  of  the  mortgage  by  one  appearing 
from  the  record  Itself  to  be  authorized  to 
discharge  It  It  Is  a  Just  rule  because  the 
assignee  of  a  mortgage  may  protect  Mb  rights 
by  recording  an  assignment  "Where  one  of 
two  Innocent  persons  must  Buffer  by  the  act 
of  a  third,  he  by  whose  negligence  It  hap- 
pened must  be  the  sufferer."  Rev.  Civ.  Code, 
f  2442.  Any  other  rule  would  render  the 
recording  of  satlsfactlonB  Ineffectual  and  val- 
ueless. "Where  the  reas(m  Is  the  same,  the 
rule  BhonU  be  the  samfc"   Id.  |  2110.  The 


leoord  vpoa  wUdi  ivpdlants  relied  dlodos- 
ed  a  mortsaie  whldi  bad  been  MtiBfled  M 
the  pereon  and  In  the  manner  aatboriz^ 
by  the  tnatrument  Itnlf.  Had  Timothy 
O'Brien  teoelnd  the  money  paid  to  Dona 
the  record  would  have  been  the  same.  I: 
was  not  BO  received.  Who  sbaU  suffer?  Haf! 
no  trustee  been  named,  and  F.  IC  Dann.  the 
mortgagee^  bad  encnted  the  leleuev  tbe  as- 
signee could  not  enforce  the  lien  becanae  b< 
failed  to  reowd  an  assignment,  becanae  the 
mortgage  was  released  t^  the  pwaon  ap- 
peartng  to  have  anUiortty  to  releaae  It 
Langmaack  v.  Keith,  supra.  This  plalntUf 
cannot  enforce  the  llin,  because  It  waa  dls- 
cbarged  by  the  person  appearing  of  record 
to  have  anthort^  to  discharge  It.  Having 
accepted  security  whieh  dothed  J.  m:.  Duns 
with  authMlty  to  release  it,  and  having  pro- 
vided tS»»  opportunity  tor  him  to  make  a 
record  which  Induced  the  appellanta  to  pact 
with  their  property,  tbe  assignee  of  thla  mort- 
gage should  now  be  estopped  tram  claiming 
any  lien  upon  the  premises  In  qveetioii.  It 
Is  therefore  Immaterial  whether  ilie  mort- 
gage In  fact  authorized  tbe  release,  or  wheth- 
er the  note  was  negotinble  hi  this  state.  Iowa, 
or  Massachusetts.   The  right  of  the  plain- 
tiff to  recover  upon  the  note  as  against  the 
makers  is-  not  involved.   We  are  dealing 
with  the  effect  of  tills  recorded  satiafaction. 
which  must  be  determined  by  the  law  of  this 
state.   As  against  the  appellantB,  soch  satis- 
faction extinguished  the  mortgage  lien,  and 
It  should  have  been  so  adjudged  in  the  court 
below,  unless  they  are  to  be  charged  with 
record  notice  of  plaintiff's  rights  by  reason 
of  an  action  Instltnted  by  Uidiati  O'Brien 
on  May  31,  1890. 

It  appears  from  the  decision  of  the  learned 
circuit  court  that  the  Tousleys,  In  considera- 
tion of  $1,660,  conveyed  the  mortgaged  prsn- 
ises  by  warranty  deed  to  Truman  Hall  De- 
cember 8,  1887,  which  deed  was  recorded 
Decemtwr  9,  1887;  that  Hall  and  wife.  In 
consideration  of  $3,000,  conveyed  the  prem- 
ises by  warranty  deed  to  Edward  J.  Gtotthelf 
May  6,  1809,  wblch  deed  was  recorded  May 
0,  1902;  that  Gottheif  and  wife,  In  consldoa- 
tton  of  $3,500,  conveyed  the  premises  by 
warranty  deed  to  C.  Van  de  Steog,  Jr..  Jnly 
26,  1890,  which  deed  was  recorded  August  9, 
1899;  that  Van  de  Steog,  Jr.,  and  wife,  in 
consideration  of  $2,750,  mortgaged  the  prem- 
ises to  E.  J.  Qottbelf  July  26,  1899,  wfalcb 
mortgage  was  recorded  August  9,  1899;  that 
Outthelf,  In  consideration  of  $2,750,  assign- 
ed said  mortgage  to  C.  W.  Davis  March  23. 
1900,  wblch  assignment  was  recorded  Marcb 
24,  1900;  tbat  Davi^  in  consideration  of 
$2,000,  asslgued  said  mortgage  to  the  defend- 
ant and  appellant  Brown  March  15.  1901. 
which  assignment  was  recorded  March  15, 
1901;  that  Van  de  Steog,  Jr.,  and  wife,  in 
consideration  of  $3,500,  conveyed  the  prem- 
ises by  warranty  deed  to  H  Van  Pelt 
March  14,  1000.  which  deed  was  recorded 
March  17,  1900;  tbat  Van  Pelt  and  wife,  la 
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edit  consideration  <tf  |4,000,  conr^red  Oie  pran- 
ittsaE  Isee  by  warranty  deed  to  tbe  defendant  and 
intte  appellant  Yander  Wilt  December  24,  1000, 
lb:  which  deed  was  recorded  December  28,  1900; 
Is  k  and  nhat  at  the  time  the  said  Truman  Hall 
S2L  and  other  grantees  and  mortgagees  mider 
f-f  I  him,  above  named*  took  their  conreyances, 
dz.   mortgage,  and  assignments  thereof,  none  of 
set^  them  had  any  notice  of  the  rights  of  the 
>»5   said  Michael  O'Brien  or  his  assigns,  plain* 
tlfTs  testator,  other  than  as  was  disclosed 
^r>i   by  the  public  records  of  tbln  county."  It 
also  appears  from  the  decision  that  Michael 
ill:   O'Brien  commenced  an  action  to  foreclose 
.tB.  the  mortgage  sought  to  be  foreclosed  In  this 
lir   action  May  31,  1880,  making  tbe  defendants 
a-   Frances  I*  and  R.  C.  Tousley  parties  defend* 
11-  ant  therein:  that  in  said  action  on  said 
r--    date  he  filed  a  complaint  In  tbe  proper  court, 
-    and  a  notice  of  the  pendency  of  said  action 
in  the  office  of  the  register  of  deeds  of  the 
proper  connty;  and  that,  no  trial  of  said  ao- 
J,   tlon  ever  having  taken  place,  on  motion  of 
tbe  plaintiff's  attorneys,  the  same  was  dts- 
^ji-    missed  by  an  order  Died  and  entered  of  rec- 
ord  February  2,  1807.   Though  not  alluded 
, .    to  by  tbe  circuit  court  In  its  decision.  It 
> .    appears  from  the  evidence  there  are  no 
marginal  notations  on  tbe  Us  pendens  record 
where  notice  of  pendency  of  the  O'Brien 
action  is  recorded,  "but  on  tbe  left-hand 
^;     Bide  of  the  page,  said  book  being  In  tbe  form 
,  £     of  a  double  i>age,  there  Is  found  this  .order  of 
,>     the  court,  under  the  title  of  the  case:  The 
«bove^titled  action  baring  been  dismissed 
f_     by  the  plaintiff  ba*ein,  now,  on  motion  of  N. 

3.  Cranmer,  attorney  for  the  defendants  In 
'^i     this  action,  exceptli^  J.  M.  Dunn,  it  Is  here- 
by ordered  that  the  notice  of  pendency  of 
^     aald  action,  died  In  the  office  of  the  register 
of  deeds  of  the  coiinty  of  Turner  and  terrl- 
^      tory  of  Dakota,  now  state  of  South  Dakota, 
r     be,  and  the  same  Is,  hereby  canceled  of  rec- 
,      ord,  and  the  register  of  deeds  of  said  coun- 
ty of  Turner  is  hereby  ordered,  and  directed 
^      to  cancel  of  record  said  notice  of  pendency 
^     of  satd  action  In  his  office  upon  a  certified 
copy  of  this  order  being  filed  In  his  office. 
^      Dated  March  2,  1897.   By  the  Court:  E. 
O.    Smith.    Judge.    Attest:    R.   J.  Way, 
Clerk.'   And  then  follows  the  certificate  of 
the  clerk,  and  the  same  appears  to  bare  been 
filed  In  the  office  of  the  register  of  deeds 
March  10,  1897.   Said  order  Is  a  certified 
copy  of  the  original  order  recorded  tn  the 
clerk's  office  dismissing  the  lis  pendens,  and 
filed  in  tbe  register  of  deeds*  office  March 
10.  1897.  at  4  o'clock  p.  m." 

Hall,  the  Immediate  grantee  of  tbe  mart- 
gagor.  may  not  have  been  a  bona  fide  por- 
diaser  because  his  rights  were  acquired  prior 
to  the  executing  and  recording  of  the  release, 
but  the  ai^Jants  and  all  the  parties  subse- 
quent to  Hall,  tbrouj^  whom  ai^tellants' 
rights  were  derived,  purchased  tor  valuer  re 
lying  upon  the  recorded  release,  without  no 
tlce  of  tbe  outstanding  equity  now  sought 
to  be  catabUdied  other  than  what  tbe  law 


Imputed  to  tbe  pendency  of  tlie  0*aiai  ac- 
ti<m,  which  was  commmced  and  dismissed 
before  Hall's  Immediate  grantee  acquired  the 
property.  When  Gotthelf  and  bis  grantees, 
Including  tbe  appellants,  purchased  the  pr^* 
laes.  the  record  disclosed  a  canceled  notice  of 
pendency  containing  the  names  of  the  par- 
ties, the  object  of  the  action,  and  a  description 
of  the  property  affected.  The  object  of  tbe 
action  was  to  cancel  tbe  Dunn  release  and 
foreclose  tbe  mortgage.  If  any  one  had  read 
the  notice  and  pursued  tbe  Inquiry  it  sug- 
gested, he  would  have  found  this  order  made 
by  tbe  court  where  tbe  action  was  formerly 
pending:  "Now.  on  motion  of  B.  3.  Gamble 
and  R.  B.  Tripp,  attorneys  for  the  plaintiff 
In  the  above-entitled  action.  It  Is  hereby  or- 
dered that  tbe  same  action  be,  and  tbe  same 
is,  hereby  dismissed  at  the  cost  of  the  plain- 
tiff, and  with  costs  to  the  defendant  Truman 
Hall.  Would  he  not  have  been  Justified  tn 
concluding  that  the  O'Brien  claim  was  either 
settled  or  abandoned?  The  dismissal  was 
on  motion  of  the  plaintiff.  Neither  party 
could  maintain  an  appeal.  The  right  to  bring 
another  suit  for  the  same  cause,  though  It  may 
have  remained,  was  not  expressly  reserv- 
ed. Everything  indicated  that  tbe  litigation 
was  ended,  and,  if  it  was,  an  additional  per- 
suasive reason  was  disclosed  by  the  record 
for  b^ievlng  that  the  mortgage  was  satis- 
fled.  This  condition  of  tbe  record  had  ex- 
isted for  more  than  two  years  when  the  ap- 
pellants acquired  their  rights.  Under  tbe 
rules  relating  to  constructive  notice,  this 
canceled  notice  of  pendency  should  be  re- 
garded as  strengthening  rather  than  weaken 
lug  appellants'  poeiUoo. 

But  the  precise  question  here  involved  is 
not  one  of  constructive  notice.  The  notice 
of  pendency  of  action  provided  for  by  our 
statute  (Rev.  Code  GIv.  Proa  H  108,  108) 
is  merely  intended  to  afford  a  convenient  and 
^ectnal  method  of  enforcing  the  common-law 
doctrine  of  lis  pendens,  tbe  theory  of  which 
is  "that  ib&^  can  be  no  iniiDvatlon  in  the 
proceedings  so  far  as  to  prejudice  the  rights 
of  tbe  plaintiff."  Lis  pendens  is  simply  a  rule 
to  give  effect  to  tbe  rights  ultimately  estab- 
lished by  the  Judgment.  Eohn  v.  T.apham,  18 
S.  D.  78,  82  N.  W.  408;  Lamont  v.  Cheshire. 
65  N.  Y.  30.  It  merely  precludes  any  change 
in  the  subject-matter  to  the  prejudice  of  tbe 
plaintiff  during  the  pendency  of  the  action, 
and  the  filing  of  tbe  statutory  notice  la 
designed  to  effect  that  result,  not  to  give  con- 
structive notice  of  the  plaintiff's  claim  as  does 
the  recording  of  a  deed  or  mortgage.  What- 
ever effect  actual  notice  of  a  pending  action 
may  have,  it  is  clear  that  tbe  filing  of  a 
statutory  notice  of  poidency  does  not  com- 
stitttte  constructive  notice  of  anything  more 
than  the  pendency  of  tbe  action,  and,  when 
tbe  action  has  ceased  to  be  pending  under  tbe 
law  of  lis  pendens,  ttie  statutory  notice  ceases 
to'  be  eCTectual  for  any  purpose,  in  a  case 
analt^us  to  tbe  one  at  bar  tbe  Supreme 
Court  of  Colorado  correctly  states  the  pur- 
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pose  and  effect  of  such  a  notice  tbos:  *Trhe 
office  It  bad  to  perform  was  to  give  con- 
BtmctlTe  notice  of  tlie  former  suit  to  all  pmv 
chasers  pendente  lite,  and  tta^hy  bind  them 
by  any  decree  tbat  might  be  rradered  there- 
in. In  other  words,  ite  purpose  was  to  pre- 
vent any  alienation  of  the  snbject-matter  In 
litigation,  pending  the  action,  that  could  pr^- 
udlce  the  plaintiff's  rights,  or  Impair  or  de- 
feat any  Interest  she  should  establish  as 
against  the  defendante  In  the  suit,  and  does 
not  constitute  such  notice  of  plaintlfTs  equity 
as  would  affect  the  conscience  of  a  purcbaa- 
er."  Pipe  r.  Jordan,  22  Colo.  392,  45  Pac.  371, 
65  Am.  St  Rep.  188.  The  former  salt  having 
been  dismissed,  and  no  final  Judgment  ren- 
dered against  tbe  defendant  therein,  more 
than  two  years  having  elapsed  when  ap- 
pellants acquired  their  rlghte,  and  as  tbe 
present  action  cannot  be  regarded  as  a  re- 
vival or  continuation  of  the  former  one,  it 
Is  clear  that  appellants  cannot  be  affected  by 
the  record  of  the  O'^ien  action.  So,  In  any 
view  of  the  facts  as  found  by  the  learned 
circuit  court,  we  think  the  appellante  were 
purchasers  tor  value  without  notice,  and  that 
tbeir  rlgbta  are  paramoimt  to  tboae  of  tbe 
plaintiff. 

The  Jndgmoit  and  ordor  i^pealed  from 
are  reversed. 


BESSIB  V.  NORTHERN  PAC  RT.  00. 

(Supreme  Court  of  North  Dakota.  Dec.  14, 
190&.) 

1.  ATTOailETa— I1A.W  PaBTNEBSBIV— DIBBOLU- 

TION— EPi-EOT. 

After  a  dissolution  of  a  partnership  be- 
tween attorneys  at  law  by  operation  of  law, 
by  reason  of  the  snspenskHi  from  practice  ox 
one  of  them,  the  remaining  members  may  carry 
on  the  unfinished  basineas  of  the  firm,  and 
their  rights  under  existing  contracts  for  eerv- 
ices  win  be  determined  under  the  partnership 
contracts,  In  the  absence  of  a  showing  that 
new  contracts  were  made  after  the  dissuutlon. 

2.  Sake— Powers  or  Pabthebs. 

After  the  dissolution .  of  a  copartnership 
between  attorneys  at  law  by  reason  of  the 
snspension  of  one  member  from  practice,  the 
remaining  members  of  the  copartnership  can 
settle  partnership  contracts  made  with  the  dis- 
solved firm  and  thereby  bind  the  other  mem- 
bers of  the  firm. 
8.  SAIO— NBW  OOIfTRAOTS. 

Evidence  considered,  and  held  not  to  show 

that  a  new  contract  was  made  as  to  attorney's 

fees  after  the  firm  was  dissolved. 

4.  Appeal— Review— riNDiN  as  of  Fact. 

Under  sectim  6627,  Rev.  Codes  1889.  the 
Supreme  Court  will  review  the  evidence,  in  the 
absence  of  a  motion  for  a  new  trial  in  actions 
at  law  tried  bv  the  court  without  a  jury,  to 
determine  whether  the  findings  of  fact  are  soa- 
tained  or  not. 
(Syllabus  by  the  Oonrt) 

Appeal  from  District  Court,  Richland  Coon- 
ty ;  W.  S.  Lauder.  Judge. 

Action  by  Aaron  J.  Bessie  against  the 
Northern  Padflc  Railway  Company.  Jadg^ 
ment  for  plaintiff,  defendant  appeala.  Re- 
versed. 


Ball,  Watson  ft  Haday,  tor  app^ant.  CL 

B.  Wolfe,  for  reqwndent 

MORGAN,  a  J.  On  April  8,  1902.  one 
George  Ross  commenced  an  action  against  the 
defendant  In  the  district  court  of  Cass  oonn- 
ty  for  damages  for  personal  injuries  to  him- 
self alleged  to  have  been  n^Ilgentiy  caused 
by  the  defendant  The  firm  of  Freerka,  Bes- 
sie &  Freerks  was  retained  by  Ross  and  were 
his  attorneys  In  said  action,  and  regularly 
signed  tbe  summons  and  complaint  la  the 
firm  name.  The  plaintiff  in  this  case,  as  a 
member  of  said  firm,  orally  made  a  contract 
with  said  Ross  on  behalf  of  said  Arm  relat- 
ing to  the  attorn^'s  fees  and  expenses  in 
said  actioa  The  firm  was  to  receive  one-half 
of  the  amount  recovered  from  the  defendant 
after  deducting  dld)nr8ements  paid  by  the  at- 
torneys in  tbe  prosecution  of  the  action.  On 
May  12,  1902,  said  firm  was  dissolved  1^ 
operation  of  law  by  the  suspension  from  prac- 
tice of  M.  O.  Freorks.  Th^eafter  all  papers 
In  the  action  were  signed  by  or  in  the  name 
of  Geoi^  W.  Freo-ks,  who  also  personally 
conducted  the  trial.  On  January  17,  1803, 
Ross  made  a  contract  with  George  W. 
Freerks  that  Freerks  alone  should  act  for 
him  as  his  sole  attorney  lu  that  case*  and 
that  he  should  receive  SO  per  cent  (Kf  ttw 
amount  recovered  in  the  action  leas  the  dis- 
bursements. On  January  19,  1908.  the  trial 
was  com  menced,  and  ended  on  January  2SSi  with 
a  verdict  of  $8,000  In  favcor  of  the  plaintiff. 
Tbe  plaintiff  in  this  action  had  done  some 
work  in  the  preparation  of  the  case  fbr  trial, 
but  was  not  present  at  the  trial  tbrongb  no 
fault  of  his  own,  but  by  reaatm  of  the  fact 
tbat  George  W.  Freerks  failed  to  advise  blm 
when  tbe  trial  was  to  commence.  After  the 
firm  was  dissolved  no  new  partnersh^  was 
entered  Into  betwem  George  W.  Freerks  and 
this  plaintiff.  They  entered  Into  an  agree- 
ment as  to  the  division  of  the  fees  In  pending 
cases,  under  whl<A  Freerks  wss  to  receive 
two-thirds  of  all  fees  and  this  ^alntlff  one- 
third,  and  this  was  to  apply  to  the  Ross  cnse, 
which  had  not  then  been  tried.  Freaks  was 
to  hara  diarge  of  the  firm  oflOce  at  Fargo,  and 
tbe  plaintiff  of  llie  Wabpettm  office^  On 
January  28,  1906,  Freerks  filed  a  claim  for  a 
Hen  against  the  judgment  for  the  stun  of  $4.- 
000.  On  March  17,  190S,  tbe  plaintiff  filed  a 
claim  for  a  lien  against  said  judgment  for  the 
sum  of  $1346J20.  and  served  a  notice  on  the 
defendant's  attorneys  of  recwd  in  tbat  case 
tbat  be  claimed  a  Hen  on  tbe  judgment  for 
that  sum.  On  July  2,  1908.  tbe  district 
court  set  aside  tbe  verdict  of  the  Jury  and 
granted  a  new  trial  in  the  action.  On  July 
16,  1908,  Ross  settled  his  case  with  the  de- 
fendant tot  the  sum  of  $5,000,  and  was  paid 
$3,500  of  said  sum  by  defoidanf s  attom^s, 
before  Freerks  or  this  plalntlfl  was  advised 
of  such  settiement.  The  sum  of  $1,500  was 
turned  over  by  said  attorneys  to  one  Acker- 
man,  defendants  and  Ross*  agent,  tot  and  on 
account  of  Freerks'  fees.  Boas  gave  Adco^ 
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man  InstractlonB  to  paj  It  ot^  to  Freerks,  If 
be  would  give  a  "clear  receipt"  for  the  attor- 
n^'a  feea  In  the  caae.  This  sum  was  paid  to 
FreerkB,  and  tie  receipted  therefor  to  Boss. 
The  receipt  Is  not  In  evidence,  nor  U  It  shown 
what  It  was.  This  plaintiff  bad  no  notice  of 
nich  settlement  until  it  was  perfected,  and  has 
recelTed  no  pay  for  his  services.  Before  the 
new  trial  was  granted  one  of  the  defendants 
attorneys  informed  the  plaintiff  that  be  would 
be  advised  if  the  Judgment  was  to  be  paid 
before  it  would  be  paid  to  any  one.  Plaintiff 
made  a  request  of  the  attorney  that  this  no- 
tice be  given  to  him,  as  he  was  having 
"trouble  with  Freerks  &  Freerks,  and  that  he 
could  not  get  bis  affairs  settled  with  them, 
and  tbat  he  did  not  want  that  case  settled  i 
without  having  his  rights  protected."  The 
attorn^  so  agreeing  to  ootlfy  the  plaintiff 
was  taking  his  vacation  when  the  settlement 
was  made,  and  failed  to  notify  the  members 
of  his  firm  of  plaintiff's  request,  and  they 
made  the  settlement  in  Ignorance  of  such  re- 
quest The  plaintiff  brings  the  action  for  the 
recovery  of  fl,346.20.  The  trial  conrt  gave 
him  JndRmrat  for  the  sum  of  $833.33,  upon  the 
theory  that  he  is  entitled  to  receive  one-third 
of  one-half  of  the  amount  recovered  In  the 
settlement  pursuant  to  the  contract  with 
Ross  and  the  arrangement  fOr  division  of 
fees  between  plaintiff  and  George  W.  Freerks 
on  all  pending  cases.  Including  the  Boss  case. 
The  appeal  la  fnnn  the  Judgment,  and  no  mo- 
tion for  a  new  trial  was  made  in  Um  district 
court 

The  respondent  contends  that  this  court 
is  without  authority  to  review  the  evidence 
and  thereby  determine  whether  the  findings  j 
are  sustained  by  the  evidence,  for  the  reason  ! 
tbat  no  motion  for  a  new  trial  was  made,  j 
This  action  is  one  properly  triable  to  a  Jury,  { 
but  a  Jury  trial  was  regularly  waived.    The  ; 
appeal  is,  therefore,  not  under  section  6630,  j 
Rev.  Codes  1899,  but  must  be  determined 
under  the  law  applicable  to  appeals  in  actions  ! 
at  law  tried  by  the  court   Whether  the  suf' 
fldency  of  the  evidence  to  sustain  the  findings 
can  be  reviewed  without  a  motion  for  a  new 
trial  depends  upon  the  construction  of  sec- 
tion S627,  Rev.  Codes  1899,  which  reads  as 
follows,  so  far  as  material:   "Any  question 
of  fact  or  law  decided  upon  trials  by  the 
court  or  by  a  referee  and  appearing  upon  the 
record  properly  excepted  to  In  a  case  in 
which  an  exception  Is  necessary,  may  be  re- 
viewed by  the  Supreme  Court  whether  a  I 
motion  for  a  new  trial  was  or  was  not  made 
In  the  court  below,  but  questions  of  fact  shall 
not  be  reviewed  in  the  Supreme  Court  in 
caaes  tried  before  a  Jury  unless  a  motion  for 
a  new  trial  is  first  made  In  the  court  below." 
The  findings  of  fact  concerning  which  ob- 
jectlona  are  made  were  duly  excepted  to  by 
the  appellant  in  the  court  below,  and  a  state- 
ment of  case  was  settled  embodying  such  ex- 
ceptions.  This  entitled  the  appellant  to  have 
these  findings  reviewed  In  this  court  The 
language  of  the  section  is  too  plain  to  require 


construction.  Its  language  is  susceptible  of 
no  other  meaning  than  that  the  evidence  may 
be  reviewed  to  determine  Its  soffldency  tx> 
sustain  the  findings  In  court  cases  not  tried 
under  section  66S0,  Bev.  Codes  1899,  alttiougb 
no  motion  for  a  new  trial  was  made.  In  1891 
the  Legislature  repealed  section  6287,  Comp. 
Laws  1887,  and  enacted  section  S^,  under 
which  it  la  made  clear  that  the  Legislature 
intended  to  permit  a  review  of  the  evidence 
on  which  findings  are  based  in  appeals  In 
law  cases.  Reliance  is  placed  upon  Le  Olalre 
V.  Wells.  7  S.  D.  426,  64  N.  W.  619,  to  sustain 
respondent's  contention  that  the  findings  can- 
not be  reviewed.  Tbat  case  was  decided  un- 
der a  statute  In  terms  the  same  as  section 
6237,  Comp.  Laws  1887,  which  is  entirely  dif- 
ferent from  section  supra.  Under  the 
latter  section  a  review  of  questions  of  fact 
embodied  in  a  finding  is  permissible  under 
the  express  language  of  the  section,  although 
no  motion  for  a  new  trial  was  mad& 

The  pivotal  question  In  the  case  is:  Did 
the  plaintiff  have  a  lien  for  his  services  In- 
dependent of  the  contract  between  Ross  and 
the  firm  of  Freerks,  Bessie  ft  Freerks?  His 
contention  is  tbat  the  contract  with  that 
firm  was  abrogated  by  a  new  contract  made  be- 
tween himself  and  George  W.  Freerks  on  the 
one  tiand,  and  Ross  on  the  other,  after  the 
firm  tiad  been  dissolved  by  virtue  of  the  sus- 
pension from  practice  of  M.  G.  Freerks.  The 
evidence  of  this  new  contract  relied  on  to 
sustain  plaintiff's  contention  Is  as  follows : 
"He  (Ross)  came  In,  and  Mr.  Freerks  and 
myself  were  working  there,  and  he  used  the 
following  words:  *I  understand  that  Mar- 
tin Freerks  has  been  fired,'  and  he  asked  If 
that  would  have  any  effect  on  his  case.  We 
th^n  told  him  •  •  •  that  it  would  have 
no  effect  on  his  case  at  all;  and  we  then  told 
him  of  the  manner  in  which  the  business  of 
the  firm  had  been  settled.  Told  him  that  the 
case  would  be  taken  care  of  by  Mr.  Freerks 
and  myself.  He  then  stated  that  it  was  all 
right;  that  he  was  satisfied.  *  *  *  At 
the  the  time  of  the  first  talk  be  made  the 
statement  that  he  understood  that  Martin 
bad  been  fired.  We  told  him  that  he  had 
been  suspended  and  could  not  practice  any 
more,  and  the  business  would  be  conducted 
by  Mr.  Freehs  and  myself,  and  told  blm  of 
the  arrangement  that  had  been  made  between 
George  W.  Freerks  and  myself  in  regard  to 
the  settlement  of  the  business,  and  the  con- 
tinuation of  the  cases  that  were  pending  both 
there  and  here."  The  appellant  contends 
that  no  new  contract  was  made  with  Ross 
by  virtue  of  this  conversation.  Ross  became 
alarmed  at  the  fact  of  the  suspension  from 
practice  of  one  member  of  the  firm  with 
which  be  had  contracted  for  the  conduct  of 
his  suit  and  was  anxious  to  know  how  it 
affected  his  case.  He  was  told  that  It  had 
no  effect  upon  it;  that  the  two  remaining 
members  would  take  care  of  it  This  was 
satisfactory  to  him.  The  mere  fact  tbat 
these  two  members  told  him  bow  they  were 
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Cidiig  to  iSMSm  the  Cbm  does  not  craats  a 
new  relatlcm  by  Tlxtne  of  «4ilch  eacb  bad  a 
separate  and  Individual  contract  *ith  Ross. 
The  law  settled  the  rlghti  and  datlea  of  Bom 
with  these  two  members  after  the  dlasoln- 
tion,  and  the  oonverBatlon  falla  to  abow  that 
a  new  contract  was  made  wbereb7  a  different 
relation  was  to  exist  than  that  fixed  bj  the 
law.  It  was  of  no  conaeqaence  to  Boss  bow 
these  members  divided  the  fees  between  them- 
selves. He  had  a  contract  with  the  firm,  and 
there  Is  nothing  to  show  tbat  that  contract 
was  modified  In  any  way. 

Can  the  plalntlft  recover  Judgment  from 
Ross  for  his  services  In  the  case  on  the 
strengfth  of  the  conversation  had  between 
him  and  the  parties  after  the  dlssolntlon? 
We  think  not  Ross  received  assurance  from 
the  two  members  that  his  case  would  be 
cared  for  by  them.  Nothing  was  said  as  to 
whether  It  would  be  under  the  old  contract, 
or  as  Individuals.  Unless  proved  to  be  under 
a  new  arrangement.  It  will  be  presumed  to 
be  as  membws  of  the  dissolved  firm.  Martin 
G.  Freerks,  who  was  suspended,  had  an  In- 
terest In  the  suit  up  to  the  dissolution.  His 
suspension  from  practice  did  not  prevent 
him  from  claiming  what  was  due  him  upon 
an  accounting  with  the  firm  for  business  done 
by  It  before  the  dissolution.  Nothing  was 
said  about  that  Our  conclusion  is  tbat  the 
plalntUf  and  Freerks  had  no  individual  con- 
tract for  fees  with  Ross,  and  that  they  con- 
ducted the  litigation  under  the  contract  with 
the  dissolved  firm  as  they  had  a  right  to  do. 
A  settl«nent  with  George  W.  Freerks  for  the 
fees  was  a  settlement  with  the  firm  and  bind- 
ing upon  the  plalntiCT.  This  is  conceded  to  be 
the  law  by  the  respondents  that  is  applicable 
in  such  cases  In  the  absence  of  a  new  con- 
tract It  Is  Immaterial  that  Preerks  now 
says  that  he  settled  for  bis  own  fees  only,  and 
not  for  those  of  the  plaintiff.  He  had  no 
claim  for  indlvidnal  fees  as  against  the  plain- 
tiff. He  contracted  with  Robs  as  sole  at- 
torn^ Just  before  the  trial,  and  evidently  in- 
tmded  to  deprive  the  plaintiff  of  any  partici- 
pation In  the  fees,  but  this  did  not  defeat 
plaintiff  of  his  interest  In  the  original  con- 
tract Ross  could  have  discharged  plaintiff 
from  further  participation  fn  the  case,  but 
could  not  deprive  him  of  hts  compensation 
under  the  contract  nor  could  Ross  and 
Freerks  do  so.  It  is  also  Immaterial  that  the 
plaintiff  has  served  notice  that  he  claimed 
fees  out  of  the  Judgment  or  settlement  Un- 
less he  had  an  individual  lien,  those  notices 
could  create  none.  The  contract  and  lien 
were  a  partnership  matter.  The  Hen  was  not 
an  individual  or  divisible  one.  It  was  an  en- 
tirety and  belonged  to  the  partnership.  It 
remained  such  after  the  firm  dissolved  for 
purposes  of  bringing  to  a  close  business  com- 
menced  by  the  partnership,  unless  shown  to 
have  been  changed  by  a  new  and  valid  con- 
tract This  is  conceded  to  be  the  law  by  the 
respondents,  and  tbat  principle  Is  sustained 
by  the  cases.  22  A.  ft  EL  Bnc.  ot  Law,  211, 


and  cases  dted;  Oament  t.  SbAtlratht  68  CaL 
466,  9  Pac.  731,  68  Am.  Rep.  17;  Waldetft  t. 
Brande  (Wis.)  21  N.  W.  633;  Page  v.  Wolcott 
16  Gray,  586;  Bates  on  Partnership,  |  TOT. 

For  these  reasons  plaintiff  had  no  claim  In- 
dividually against  Roes,  and  could  therefore 
have  none  against  the  defendant  for  settling 
the  suit  without  payment  of  fees  dalmed  to 
be  due  and  evidenced  by  a  lien.  There  was 
no  evidence  to  sustain  the  finding  and  con- 
clusion that  plaintiff  has  a  valid  attorney's 
Hen  in  that  case,  nor  any  evidence  to  sustain 
the  finding  that  the  defendant  la  Indebted  to 
the  plaintiff. 

The  Judgment  is  reversed,  a  new  trial 
granted,  and  the  cause  remanded  for  fnrtber 
proceedlngiL  All  concur. 


STATB  V.  FOSTBB. 

(Supreme  Oourt  of  North  Dakota.  Nor.  M, 
1905.) 

1.  CRIICIRAI.  IiA.W  —  PaCLnCINABT  BXAXinA' 
TION— AdJOUBNMENT. 

The  adjoumment  of  a  preliminary  examina- 
tion by  a  justice  of  the  peace  for  more  than 
three  days.  In  violation  of  section  7954,  Bev. 
Codes  1S&&,  Is  not  invalid,  so  as  to  render  t±* 
inbaeqaent  examination  a  nullity,  unless  It 
has  actaally  prejudiced  the  defendant  or  ha* 
tended  to  his  pi^ndlee  In  respect  to  a  anbatan- 
tlal  right. 

2.  InroauATXOEi— SErnxa  Asxdc 

The  grounds  for  setting  aside  an  Informa- 
tion enumerated  by  section  8082.  Rev.  Codes 
1899,  are  exclusive  of  all  others,  and  do  not 
include  the  failure  to  file  an  information  at 
the  term  (rf  oourt  soeoeeding  the  defendant's 
conmiitmoit. 

5.  Obimiivai.  Law— Deut  xit  FtUNO — ^Ih- 
roauATioN. 

A  regular  term  of  court  within  the  mean- 
ing of  section  8497,  Rev.  Codes  1899.  wbkh. 
In  the  alMence  of  good  cause  shown,  requires 
the  dismissal  of  a  proeecution  when  an  Informa- 
tion is  not  filed  at  the  next  regular  term  after 
the  defendant's  c<«nmitment.  means  a  Jury  term, 
as  distlnguldied  from  a  statutory  tenn  with- 
out a  Jury. 

4.  WrrNBssBS  —  Cboss-Bzauisatiom  —  Dia- 

CRKTioN  OF  Court. 

An  opportunity  to  cross-ezamlDe  Is  a  mat- 
ter of  right,  but  the  latitude  and  extent  of  the 
cross-examination  rests  larcely  hi  the  discaetfoii 
of  the  trial  Judge.  The  limitation  imposed  in 
this  case  does  not  show  an  abuse  of  d^retion. 

[Ed.  Note. — For  cases  in  point,  see  voL  SO, 
Cent  Dig.  Witnesses.  ||  92&-9SS6J] 

6.  Obiuinal  Law  —  Instruotions  —  Oxbcuk- 
STAitTiAi.  Evidence. 

It  Is  not  error  to  tail  or  refuse  to  charge 
the  law  aa  to  circumstantial  e^draee,  when 
the  state's  case  rests  In  part  upon  direct  evi- 
dence. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Olg.  Criminal  Law,  fi  fSBSJ] 

6.  Same. 

There  is  no  legal  distinction,  so  far  as  the 
w^ht  and  efEect  to  be  given  to  tt  Is  concerned, 
between  ciremnstantlal  and  direct  evldenca,  and 

it  is  not  error  to  refuse  a  request  which  dis- 
parages it  aa  a  species  of  evidence. 

[Ed.  Note. — For  cases  In  point  see  vol.  14, 
Out  Dig.  Orimhial  Law,  H  1269-1262.] 
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7.  ItAKonrr— EviDENCK— SUFnciEMCT. 

The  rerdict  In  this  case  restl  nt>OD  evidence 
of  *  rabstantlal  nature,  and  it  was  not  error 
to  refuse  a  new  trial  becaoM  of  ita  alleged  In- 
anfficiency. 
(Syllabus  bj  the  Ooort) 

Appeal  from  Ihatrlct  Oourt,  Grand  Forlu 
Conntj,  a  J.  nak,  Judge. 

O.  H.  Foster  was  conrtcted  of  larceny,  and 
appeals.  Affirmed. 

George  A.  Bangs,  for  aroellant  a  N. 
Frich,  AttT.  Gen.,  and  J.  B.  Wineman,  Stated 
Atty.,  for  the  8tat& 

YOUNG,  J.  The  defendant  was  convicted 
of  the  crime  of  larceny  upon  an  information 
filed  by  the  state's  attorney  of  Grand  Forks 
county.  A  motion  for  new  trial  was  over- 
ruled, and  he  bss  appealed  fnmi  the  wder 
and  Jodgment 

The  first  error  assigned  Is  the  refusal  of 
tbe  trial  Judge  to  grant  a  motion  to  set  aside 
the  information,  which  was  upon  two 
groands:  (1)  That  be  bad  no  preliminary 
examination  before  the  Information  was  filed ; 
and  (2)  that  the  information  was  not  filed  at 
tbe  next  term  of  the  district  court  after  his 
(XMumltment  The  motion  was  properly  de- 
nied. The  claim  that  there  was  no  prelimi- 
nary  examination  Is  based  upon  an  alleged 
loss  of  Jurisdiction  by  tbe  examining  magis- 
trate. It  is  shown  that  on  September  22, 
1904,  the  state's  attorney  ai^Iled  for  a  con- 
tinuance because  of  the  absence  of  a  material 
witness,  and  tbe  Jaatlce  granted  the  request 
over  defendant's  objection,  and  adjourned  the 
examination  until  September  26th,  a  period 
of  four  days.  The  25th  was  Sunday.  Tbe 
ezaminatlott  was  continued  on  the  26tb,  over 
defendant's  objection  to  the  Jurisdiction,  and 
resulted  in  the  defendant's  being  committed 
tor  trial.  Cooosei  for  defendant  claims  that 
the  Justice  lost  Jurisdiction  by  tbe  adjourn- 
ment, and  that  tbe  subsequent  aamlnatlon 
waa  therefore  a  nullity.  He  relies  upon  sec- 
tion 7954,  Bev.  Codes  189%  wblcb  reads  as 
follows:  "The  examination  must  be  completed 
at  one  session  unless  tbe  magistrate,  for  good 
cause,  adjourns  It  The  adjournment  can< 
not  be  for  more  than  three  days  at  each  time, 
nor  more  than  fifteen  days  in  all,  unless  by 
consent,  or  on  the  motion  of  the  defendant" 
The  adjournment  was  for  four  days.  If  Sun- 
day.  tbe  26Ui,  be  included,  and  In  that  event 
was  beyond  the  limit  fixed  by  tbe  statute.  It 
is  not  necessary  to  determine  whether  Sun- 
day should  be  excluded ;  for,  assuming  that 
the  adjournment  was  beyond  the  statutory 
limit,  still  it  does  not  follow  that  the  Justice 
lost  Jurisdiction  to  proceed  upon  the  ad- 
journed d^.  No  prejudice  is  shown  to  have 
resulted  to  the  defendant  because  of  tbe  ad- 
journment, neither  did  he  lose  any  substan- 
tial right  It  was.  in  that  event,  a  mere  mis- 
take or  error  In  the  proceedings,  wblcb.  un- 
der the  terms  of  section  8423,  Rev.  Codes 
1890,  did  not  r«ider  it  void.  That  section 
provides  that  "neither  a  departure  from  the 
form  or  inoda  prescribed  In  this  code  in  re- 


spect to  any  pleadings  or  proceeding,  nor  an 
error  or  mistake  tbowln,  r«iders  it  Invalid, 
unless  it  has  actually  prejudiced  the  defend- 
ant, or  tended  to  his  prejudice.  In  respect  to  a 
substantial  right"  It  is  apparent  that  tbe 
defendant* a  claim  that  be  has  not  had  a  pre- 
liminary examination  Is  without  merit  The 
Supreme  Court  of  California,  under  a  statute 
similar  to  section  7954,  and  upon  a  like  state 
of  facts,  reached  the  same  conclusion,  and 
without  reference  to  tbe  statutory  rule  of 
interpretation  contained  in  section  8428  by 
which  we  are  governed.  A  defendant  who  Is 
aggrieved  by  the  unwarranted  adjournment 
of  his  hearing  by  a  committing  magistrate 
Is  not  remediless.  He  may,  upon  habeas  cor- 
pus, either  secure  bis  discharge  or  a  speedy 
examination.  See  section  8662,  gabd.  2,  and 
section  8664,  Rev.  Codes  1899. 

The  second  ground  of  tbe  motion,  tbe  al- 
leged failure  to  file  an  Information  at  the 
next  regular  term  of  conrt  succeeding  his 
commitment  is  not  one  of  those  enumerated 
by  section  8082,  Rev.  Codes  1899,  as  grounds 
upon  which  an  informatltm  may  be  set  asld& 
In  State  v.  Tough.  12  N.  D.  425,  96  N.  W. 
1025,  we  held  that  the  grounds  enumerated 
by  this  section  are  exclusive  of  all  others,  and 
so  the  courts  generally  hold  under  similar 
statutes.  See  cases  cited  In  opinion,  page 
429  of  12  N.  D.,  page  1026  of  96  N.  W.  The 
several  grounds  named  la  the  statute  go  to 
the  validity  of  the  Information.  Tbe  defend- 
ant's objection  goes,  not  to  Its  validity,  but 
to  an  alleged  failure  on  tbe  part  of  the  state 
to  proceed  with  tbe  prosecution  wltbln  tbe 
time   required   by   statute.    The  remedy 

I  of  one  so  ae^Ieved  Is  not  by  an  attack  vpaa. 

I  the  information. 

I  Following  the  denial  of  tbe  above  motion. 
I  counsel  for  defendant  moved  to  dismiss  tbe 
I  prosecution  and  discbarge  the  defendant  up- 
I  on  the  second  ground  urged  In  his  attack 
upon  tbe  Information,  to  wit.  that  no  In- 
formation was  filed  against  him  at  the  next 
regular  term  of  conrt  succeeding  his  commit- 
ment This  motion  was  also  denied,  and  the 
ruling  Is  assigned  as  error.  In  our  opinion 
no  error  was  committed.  The  motion  is  bas- 
ed upon  section  8^,  Rev.  Codes  1899,  which 
provides  that  "the  court  unless  good  cause 
to  the  contrary  Is  shown,  must  order  the 
prosecution  to  be  dismissed:  ***<!) 
When  a  person  has  been  held  to  answer  for 
a  public  offense,  If  an  information  Is  not 
filed  or  an  indictment  found  against  blm  at 
the  next  r^rular  term  of  tbe  district  court 
•  •  • "  The  record  shows  that  the  de- 
fendant was  committed  on  September  26, 
1904,  and  the  information  was  filed  on  Decem- 
ber 12,  1904,  at  tbe  first  Jury  term  of  court 
held  after  his  commitment  It  Is  true  sec- 
tion 403.  Rev.  Codes  1809.  provides  for  a  term 
of  conrt  in  Grand  Forks  county  for  each 
month  In  the  year  except  the  months  of 
August  and  September,  eommenelng  on  tbe 
first  Tuesday  of  each  month.  But  these 
terms  ats  not  made  regular  Jury  terms  by 
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the  statnte.  The  aune  notion  reqolreB  flie 
calling  of  a  jury  for  at  leaat  two  Usam  each 
year,  and  with  this  exception  proridee  that 
a  JUT  aball  not  be  called  tor  kdj  term  vnr 
less,  In  the  <^nlon  of  the  Judge,  there  is 
enfflclKLt  bnslneas  to  demand  a  Jury.  No 
Jvry  was  called  for  the  Octobra-  or  Morember 
terms,  and  Uie  term  at  which  the  information 
was  filed  was  the  first  Jury  term  held  atter 
the  defendant  was  ctHumltted.  We  are  of 
opinion  that  a  mgolar  term  ot  court,  within 
the  meaning  of  section  8497,  means  a  court 
which  iB  equipped  with  a  Jury  for  the  trial 
of  cases,  and  not  a  mere  statutory  texm  with- 
out a  Jury.  This  section  was  In  fWce  long 
before  the  so-called  statutory  terms  were  pro- 
Tided  for,  and  that  was  Its  nwanlng  then, 
and  must  be  held  to  be  its  meaning  now. 
This  section  requires  two  Jury  terms  at  least 
to  be  held  eadi  year  In  Grand  Forks  county. 
If  they  are  heldt  it  cannot  be  said  that  a 
defendant  Is  denied  his  cfmstltutlwBl  right 
to  a  speedy  trial.  If  without  good  cause  the 
presiding  Judge  should  fall  or  n^Iect  to  call 
a  Jury  for  these  two  trams,  a  <mfaent  ques- 
tl<m  wonld  aris^  and  one  which  we  need 
not  discuss,  tor  tha«  has  beui  no  such  neg- 
lect of  duty,  and  the  defendant  predicates 
no  rights  upon  the  fact  that  a  Jury  was  not 
caUed  at  the  October  and  November  terms. 
His  position  Is  that  eadi  statutory  term  Is 
"a  regular  torm,"  a  position  whtdi,  in  our 
(^inlon.  Is  not  tenable. 

Counsel  for  appellant  also  assigns  error 
upon  the  court's  action  in  limiting  his  cros»- 
examination  of  the  lurosecntlng  witness  Fer^ 
ry.  We  have  examined  the  record  upon  this 
point  and  find  no  abuse  of  discretion.  An 
opportunity  to  cross-examtne  Is  a  matter  of 
right,  but  the  latitude  and  extent  of  the 
crosfrexamlnatlon  rests  largely  in  tbe  discre- 
tion of  the  presiding  Judge,  and  he  may 
place  **a  reasonable  limit  upon  the  time  which 
shall  be  allowed  fw  the  lamination  or 
cross-examination  of  a  witness."  1  Thomp- 
son on  Trials,  |  862  ;  8  Enc.  PI.  &  Pr.  110, 
and  cases  cited;  Hamilton  t.  Miller  (Kan.) 
26  Pac.  lOSO;  State  t.  Brown,  100  Iowa,  60, 
60  N.  W.  277 ;  Hamilton  r.  Hulett.  61  Minn. 
206,  63  N.  W.  864;  Jones  t.  Stevens,  86  Neb. 
849,  66  N.  W.  261;  Railway  Go.  t.  Bailey, 
43  111.  App.  293.  The  record  shows  that  the 
presiding  Judge  permitted  a  cross-examina- 
tion of  this  witness  for  more  tban  an  hour, 
and  covering  the  widest  latitude,  before  he 
Interrupted,  and  then  allowed  10  minntes' 
additJoDal  time.  It  cannot  !»  said  that  the 
defendant  did  not  bare  an  opportunity  to 
■croBs-examine,  and  we  find  no  ground  for 
holding  that  the  defendant  suffered  any  prej- 
udice, or  that  the  trial  Jndge  abused  hia  dis- 
cretion In  Imposing  the  limitation. 

Error  Is  assigned  upon  the  failure  to  in- 
struct as  to  circomstantial  evidence.  In  this 
no  error  was  committed.  The  state's  case 
did  not  rest  entirely  upon  circumstantial 
evidence.  The  main  facts  were  attested  by 
^ewltnesses.  It  Is  only  when  a  ctmvlctlan 


Is  sought  upon  circumstantial  erldoice  alone 
tiiat  tlie  trial  court  Is  required  to  tibarge  the 
law  relating  tlmeto.  Bamards  t.  Stats,  88 
Tenn.  188,  286,  12  S.  W.  481 ;  State  Don- 
nelly, 180  Ma  642,  648,  83  S.  W.  1124;  Stete 
T.  Bobhiaon,  117  Mo.  668.  28  &  W.  1086;  Cat- 
ton  v.  State,  87  Ala.  75,  6  South.  896;  Weatb- 
ersby  t.  Stete,  29  Tex.  App.  279,  800^  19 
S.  W.  623;  Hays  t.  Stete,  80  Tex.  App.  404, 
17  S.  W.  940;  Baldwin  r.  St&te,  81  Tex.  Cr. 
B.  680.  21  B.  W.  679;  Adams  t.  Stete,  81 
Tex.  Cr.  B.  470.  31  S.  W.  372;  Crews  v. 
State.  84  Tex.  Cr.  B.  533,  643.  31  &  W.  873. 

Defwdant  also  oompUlns  of  the  refusal  to 
give  the  following  Inatmction :  "In  this  case 
the  stete  relies  on  what  is  known  as  circum- 
stantial evidence  to  estshllsh  that  the  defend- 
ant was  concerned  In,  or  aided  and  abetted, 
the  commission  of  the  crime  of  larceny,  if 
yon  find  b^cmd  a  reaa(mable  doubt  that  andt 
orlme  was  committed;  and  while  dreum* 
stantlal  evidence  is  in  Ite  nature  liable  to 
produce  the  highest  degree  of  moral  certetotr, 
yet  erpalOM  and  authority  both  admonish 
us  that  it  Is  a  qpeclM  of  evidence  to  the  appli- 
cation of  which  the  utmost  caution  and  vigi- 
lance should  be  used."  The  request  was  prop- 
wly  refused,  and  tor  two  reawms :  Firat  it 
erroneously  assumed  that  the  case  was  one 
purely  of  drcnmstantlal  evidence;  and,  sec- 
ond, it  discredited  such  evidence  as  matter 
of  law.  It  Is  well  settled  that  there  la  no 
legal  distinction,  so  far  as  the  we^ht  and 
^ect  to  be  g^ven  It  Is  cimcemed,  betweoi  di- 
rect and  drcunutantial  evidence.  Stete  t. 
Borne,  94  Gum.  82%  80  Atl.  67;  Hickory 
United  Stetes,  161  U.  S.  808,  14  Sup.  Gt  334. 
88  L.  Bd.  170;  Brown  v.  Stete^  23  Tex.  106; 
People  r.  Morrow,  60  Cal.  1^;  Pei^le  t. 
Urquldas,  96  Cal.  230,  81  Pac.  52;  People  t. 
O'Brlai,  ISO  GaL  1,  62  Pac.  297;  WhartMi  <m 
Criminal  Evidence  (9tb  Ed.)  I  90. 

There  are  five  fnrthw  aaslgninente  relating 
to  the  Instmctlona.  which  require  only  a  pass- 
ing reference.  As  to  three  of  them  It  Is  snffl- 
clent  to  say  that  we  find  that  the  charge 
given,  when  read  as  a  whole,  as  It  ranst  be, 
Is  not  open  to  the  objections  urged  against  it. 
The  other  two  asslgnmoite  relate  to  the 
court's  refusal  to  Instruct  that  the  evl6&ave 
was  Insuffielrat  to  sustain  certain  allegations 
of  the  Information.  Just  what  these  all^a- 
tiona  were  the  record  does  not  disclose.  The 
information  is  not  set  oat  In  the  abstract. 
These  questions  are  not  thmfore,  prop^ly 
reviewable.  But,  assuming  that  the  facts 
are  as  stated  In  appdlanfs  brt^  we  are 
agreed  that  the  asrignmento  are  without 
merit 

The  defendant  also  urged  as  ground  for 
new  trial  that  the  verdict  is  "clearly  against 
tbe  evidence."  Rev.  Code?  1899,  I  8271.  In 
our  opinion  the  trial  Judge  did  notdbnee  his 
discretion  to  denying  the  motion.  It  appears 
from  recitels  In  the  abstract  that  tbe  in- 
formation charged  the  defendant  "Jointly 
with  Bradford  and  Hicks  with  the  crime  of 
larceny  from  the  person,  to  tbe  nighttime^  of 
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$25,  the  property  of  J.  E.  Perry."  This  de- 
fendant demanded  and  was  accorded  a  sep- 
arate trial  The  theory  of  the  state  was  and 
Is  that  the  three  defendants  were  confeder- 
ates. The  evidence  shows  that  the  larceny 
was  committed  on  a  west-bound  Great  North- 
ern passenger  train  between  Larimore  and 
Niagara,  in  Grand  Forks  county.  The  train 
was  crowded  when  it  left  Grand  Forks,  many 
poisons  being  unable  to  find  seats,  and  among 
them  was  the  prosecuting  witness.  Perry,  who 
was  on  hts  way  from  Michigan  to  Montana. 
Hicks  secured  a  seat  in  the  smoking  car  and 
asked  Perry  to  occupy  It  with  him.  A  few 
minutes  later  Bradford  Joined  them  and 
Hicks  and  Bradford  engaged  in  conversation ; 
later  in  matching  pennies,  half-dollars,  and 
dollars.  Hicks  stated  that  he  was  a  banker 
at  Grand  Rapids,  Mich,,  and  Bradford  repre- 
sented himself  as  the  proprietor  of  a  large 
stock  farm  in  Kentucky.  Finally  Hicks  ask- 
ed Perry  If  he  could  chai^  a  $20  bill,  and  the 
latter,  after  some  hesitation,  produced  a  roll 
of  bills,  consisting  of  two  10  dollar  bills  and 
a  5  dollar  bill,  and  while  the  money  was 
resting  in  his  open  hand  both  Hicks  and  Brad' 
ford  grabbed  for  It  Bradford  got  it  and 
started  out  of  the  car.  Hicks  at  once  grabbed 
Perry  and  detained  blm,  and  during  tlie  time 
offered  to  give  htm  a  check  on  a  Great  Falls 
bank  in  lieu  of  the  mon^  which  bad  been 
taken.  Perry  finally  got  away  from  Hicks 
and  went  after  Bradford,  calling  out  as  he 
went  down  the  car  aisle  that  he  had  been 
robbed.  When  be  reached  the  end  of  the  car 
he  was  grabbed  by  the  defendant  Foster  and 
thrown  against  the  side  of  the  car,  and  was 
again  set  upon  by  the  defendant  In  the 
Testlbole,  and  their  "tussle"  was  continued 
upon  the  ground  while  the  train  stopped  for 
water  «t  Niagara,  and  appai«ntly  was  finally 
stopped  by  the  Interference  of  a  passenger  by 
the  name  of  Smith.  Perry  finally  found  the 
dining  car  conductor  and  the  sleeping  car 
conductor,  and  narrated  the  facts  to  them. 
At  the  letter's  request  he  went  through  the 
train  and  Identified  the  defendants.  Hicks 
was  found  in  the  vestibule  disguised  in  ap- 
pearance by  a  change  of  hat  and  overcoat 
and  by  the  addition  of  spectacles.  Bradford 
was  found  in  a  seat  apparently  asleep  with 
bis  bat  pulled  down  over  bis  face.  Dearborn, 
the  sleeping  car  conductor,  testified  that  the 
defendant  Foster  said  to  him,  "We  got  the 
money,  and  If  you  will  steer  the  old  man  back 
heats  we  will  give  It  back  to  him."  This  was 
said  In  the  vestibule  in  the  presence  of  Hicka 
and  Bradford,  and  later,  when  Perry  was 
called  back,  the  mon^  was  returned  to  him 
by  Bradford,  In  the  presence  of  the  defendant 
and  Hicks  and  several  of  the  trainmen.  The 
record  contains  other  Incriminating  facts 
which  ne0d  not  be  stated.  The  defendant  did 
not  take  the  stand,  and  no  witnesses  were 
■worn  on  bis  behalf.  The  case  went  to  the 
jury  upon  the  uncontradicted  testimony  of 
tbe  state,  and  the  only  question  Is  whether  It 
was  BufiBcient  to  warrant  the  rerdlct  The 


trial  court  held  upon  the  motion  for  new  trial 
that  it  was.  and  we  fully  agree  with  bis 
conclusloiu  Tbe  v^dlct  rests  upon  evidence 
of  a  snbs&ntlal  nature,  and  It  was  for  the 
Jury  to  determine  Its  weight 

Finding  no  error  in  the  record,  the  Judg- 
ment and  0T&&:  appealed  from  must  be  af- 
firmed :  and  it  is  BO  ordered.  All  concur. 


BROWN  V.  HODGSON. 

(Supreme  Oonrt  of  North  Dakota.  Dee.  10, 

1805.) 

1.  QuurriKG  TmjE  —  Advbbsk  Cunn  —  Ad- 

JUDICATIOn. 

In  actions  to  determine  adverse  claims  to 
real  estate,  the  adjudication  should  dispose  of 
the  conflicting  claim  arising  under  tbe  plead- 
ing as  of  the  date  of  the  judgment 

2.  Afpeai/— Review. 

Where,  in  sach  an  action,  the  trial  court 
has,  without  satisfactory  reason  disclosed  by 
the  record,  limited  its  adjudication  to  tbe  com- 
mencement of  the  action  and  a  review  ia  had 
in  this  court  open  the  nndinn  and  judgment 
and  not  upon  the  evidence,  the  jiidgment  will 
be  reversed,  and  a  new  trial  ordered. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court.  Sargent  Coun- 
ty; W.  S.  Lauder,  Judge. 

Action  by  James  N.  Brown  against  Mary 
S.  Hodgson.  Judgment  for  defoidant  and 
plaintiff  appeals.  Reversed. 

Slattery  &  Slattery  and  Purcell,  Bradley 
&  DiTot  for  4^>eUant  J.  B.  Bishop,  0.  D. 
Austin,  and  C.  B.  Wolfe,  tor  respondent 

YOUNG,  J.  The  plaintiff  appeals  from  a 
Judgment  in  an  action  to  determine  adverse 
claims  to  real  estate.  His  complaint  is  in 
the  statutory  form.  Mary  S.  Hodgson  alone 
answered.  Her  answer,  in  addition  to  a 
general  denial,  sets  forth  a  claim  of  absolute 
ownerahip  arising  from  a  purchase  of  the 
premises  on  February  9, 1898,  at  a  tax  Judg- 
ment sale  undw  chapter  67,  p.  76,  Iaws  1897, 
by  0.  D.  Matteson,  and  the  subsequent  as- 
signment to  her  of  the  tax  sale  certlflcate. 
The  trial  court  found  that  the  land  was  pat- 
ented to  one  Norrls;  that  Norrls  conveyed  to 
the  plaintiff,  Brown,  and  that  the  latter  bad 
never  conveyed  the  same;  tbat  on  February 
9.  1898,  the  premises  were  regularly  sold  to 
one  C.  D.  Matteson  under  a  tax  Judgmwt 
duly  rendered  under  chapter  67,  p.  76,  Laws 
1897;  tbat  on  January  15.  1902,  the  cerUfi- 
eate  of  sale  was  duly  assigned  to  the  defend- 
ant, Mary  S,  Hodgson,  and  tbat  there  has 
be^  no  redemption  from  said  sale;  that  none 
of  the  defendants  have  any  Interest  In  the 
premises  "except  the  estate  or  interest  of 
said  Mary  S.  Hodgson  under  or  growing  ont 
of  the  said  certlflcate  of  sale  under  said  tax 
Judgm^t"  As  conclusions  of  law  the  court 
found  that,  as  to  all  of  tbe  defendants  ez- 
c^t  Mary  S.  Hodgson,  tbe  plaintiff  was  the 
owner  in  fee  simple  and  entitled  to  Immediate 
possession;  tbat,  as  to  Mary  S.  Hodgson,  tbe 
plalntlfl  was»  on  March  12,  1901,  which  waa 
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tbe  date  of  tbe  oommencemeDt  of  this  action, 
tbe  owner  In  fee  simple  and  entitled  to  pos- 
session, bat  that  said  Maiy  8.  Hodgson  had 
a  Talld  lien  under  ber  certificate  for  $266.54; 
that  abe  was  entltied  to  ber  costs;  ttiat  the 
plaintiff  Is  entitled  to  Judgment,  but  **Umited 
in  Its  operation  and  effect,  so  far  as  it  toncbea 
tbe  rlgbt  ot  tbe  dtfaulant.  Maty  S.  Qodgson, 
under  tbe  sberlfTs  eortlflcate  of  tax  judg- 
ment sale  to  their  rights  as  they  existed 
tbe  12th  day  of  March,  1004.** 

Tbe  plaintiff  has  not  brought  tbe  case  to 
tbls  court  fOr  a  trial  de  novo  iq>on  the  erl- 
dence.  His  asslgmnoits  are  upon  tbe  Judg- 
ment roll  proper.  His  counsel  contend  that 
enm  appears  upm  tbe  face  of  the  Judgment 
roll,  In  this,  that  tbe  trial  court  determined 
tbe  rli^ts  of  tbe  parties  aa  of  tbe  date  of  tbe 
commmcement  of  Ibe  action  Instead  of  tbe 
date  of  tbe  Judgment  In  our  ,oplnian,  the 
contention  Is  sound  and  must  be  sustained. 
IsL  actions  to  detnmlne  adrerse  elaliM  to 
real  estate,  such  as  tbls,  tbe  adjndlcatt<m 
should  dispose  of  all  conflicting  claims  aris- 
ing under  tbe  pleadings  as  of  tbe  date  of  tbe 
Judgment  If  this  la  not  done,  the  purpose  of 
tbe  action  Is  not  accomvHabed,  and  tbe  con- 
flicting rights  of  the  parties  are  not  in  fact 
detmnined.  It  was  tbe  duty  of  tbe  court  un- 
der the  pleadings  In  this  case  to  determine 
tbe  character  and  extent  of  the  conflicting 
claims  as  of  the  date  of  the  Judgment  This 
was  not  done.  The  findings  of  fact  conclu- 
sions of  law,  and  Judgment  it  will  be  noted, 
are  limited  to  the  date  of  tbe  commencement 
of  the  action.  It  Is  possible  that  facts  may 
sometimes  arise  wtalcb  would  make  it  proper 
to  limit  tbe  adjudication,  but  tbe  Jod^ent 
roll  in  tills  case  discloses  no  such  facts.  The 
defendant  has  attempted  to  bring  before  tbls 
court  in  an  amended  abstract  certain  matters 
which  he  claims  warranted  the  court  in  lim- 
iting Its  adjudlcatioa  We  agree  with  coun- 
sel for  appellant  on  his  motion  to  strike  out 
the  amended  abstract  that  the  matters  there- 
in contained  could  only  be  made  a  part  of  the 
judgment  roll  by  being  settled  in  a  statement 
of  case.  This  not  having  bem  done,  they 
cannot  therefore  be  considered.  This  appeal 
does  not  present  tbe  question  of  the  neces- 
sity for  amended  pleadings,  where  an  In- 
terest or  estate  is  acquired  after  the  com- 
mencement of  the  action,  and  we  express  no 
opinion  upon  that  point  Tbe  error  which 
is  patent  upon  the  face  of  the  Judgment  roll, 
and  which  requires  us  to  reverse  the  Judg- 
ment and  order  a  new  trial,  Is  that  the  qnes- 
tlons  of  law  and  fact  arising  under  tbe  plead- 
ings aa  they  stand  were  not  determined. 

The  appellant's  request  that  this  conrt 
modify  the  Judgment  so  as  to  make  it  ef- 
fectlTe  In  form  and  substance  aa  render ed» 
but  as  of  the  date  of  its  rendition.  Instead 
of  granting  a  new  trial,  cannot  be  granted. 
This  would  require  us  to  find  upon  the  is- 
sues of  fact  subsequent  to  the  commencement 
of  the  action  which  the  trial  Ju^  omitted 
to  find  upon.  Tbe  case  is  here  for  review 


only  upon  tbe  Ju^^ent  roll  proper.  Tben 
has  been  no  determination  of  the  lasoes  be- 
tweoi  tbe  commencement  of  tbe  action  and 
tbe  date  of  the  judgment,  and  they  caxumt  be 
determined  except  upon  the  evidence.  Had 
Hib  ^jwllant  brought  the  case  ba«  for  trial 
de  novo  upon  the  evidence,  he  would  be  In 
a  position  to  urge^  as  be  does,  Out  tbe  tltfe 
win  be  presumed  to  be  In  the  same  conditlaD 
at  tbe  date  of  tbe  Judgmmt  as  it  was  wboi 
tbe  action  was  commenced.  In  the  absence 
oS  countervailing  evidence,  Oe  xvesomptitHi 
would  prevail,  and  would  sustain  a  finding 
such  as  appellant.  In  effect  asks  us  to  make. 
See  Jones  on  Evidence,  §|  62,  68.  The  case, 
however,  Is  not  here  for  trial  anew.  It  Is 
here  upon  tbe  findings,  comclnslons,  and  Judg- 
ment wbldi  fairly  show  that  tbe  Isbimb  of 
fact  and  of  law  as  to  tike  dtfendant  Mary 
S.  Hodgson  were  only  determined  by  the  trial 
court  aa  of  tbe  date  of  tbe  cnnmaioemeiit  of 
tbe  action.  It  Is  clear  we  cannot  determine 
the  state  of  tbe  title  thereafter.  In  the  ab- 
sence of  an  appeal  brlngluff  up  tbe  erldmce 
ft>r  a  trial  anew. 

Judgment  reversed,  and  new  trial  (urdered. 
All  concur. 


HART  V.  ETANSOK. 

(Supreme  Court  of  North  Dakota.  Not.  34, 

1895.) 

1.  Banks  Ann  BAnKiNo— Dutixs  of  Dibkct- 

OBS. 

A  director  of  a  banking  corporatfon  owes 
no  duty  in  a  legal  sense,  by  reason  of  Us  officcv 
to  the  creditors  of  the  buik  or  to  tSie  public. 

IBd.  Note. — For  cases  In  point  see  voL  6; 
Gent.  Dig.  Banks  snd  Banking,  H  100,  liai 

2.  Saue— LiABiLlTias. 

The  directors  of  a  bank  are  liable  only  to 
the  corporation  whose  agents  or  trusteto  tb^ 
are  for  violation  at  n^lect  ot  their  oAdal  dniy. 
8.  SaIo— Ntouot  of  Dutiss. 

In  the  abaence  of  actionable  deceit  direct- 
ors are  not  directly  liable  in  damages  to  a  cred- 
itor of  the  corporation  for  htm  suffered  by  the 
creditor  througa  the  insolvency  ot  the  oorpotm- 
tioD  caused  by  tbe  dliectcns'  neglect  of  their 
official  duties. 

[Gd.  Mote. — For  cases  In  point,  see  voL  fl. 
Cent  Dig.  Banks  and  Bankins,  |  110.] 

4.  SaHK— LlABILTTT  FOB  DeCETT. 

The  mere  fact  that  a  director,  who  knows 
that  the  bank  is  insolvent,  takes  no  acti<Hi  to 
close  the  bank,  or  announce  its  Insolvency,  does 
not  make  him  liable  for  deceit  to  persons  who 
have  extended  credit  after  the  bank  became 
insolvent  on  the  assumption  that  it  was  solvent. 

5.  Appiax— DwcissAL  or  Aonon. 

Where  the  complaint  does  not  state  a  cause 
of  action,  and  the  evidence  afflrmatlvdy  diovs 
that  no  cause  of  action  exists,  the  appellate 
court  will  direct  the  action  to  be  dismisBed. 
(Syllabus  by  tiie  Court) 

Appeal  from  District  Court,  Onuid  EVnks 
County;  Charles  J.  Fbdk»  Judga 

Action  by  George  W.  Hart  acainst  P.  S. 
Bvanson  and  others.  Judgment  for  plaintUf, 

and  defendant  Bvanson  appeals.  Reversed 

Tracy  B.  Bangs,  tar  a^^ellant  F.  B, 
Feetham  and  B.  O.  Bkulastoi,  tor  ntpouHmL 
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BNOEBin>,  J.  Defendant  P.  S.  Evanson 
•mwab  ttom  a  judgment  tor  plaintiff  and 
tnm  an  <Nrder  denjrlnff  a  motion  ftw  a  new 
trlaL  Tbe  complaint  states,  in  anbatance, 
the  following  facte:  Ttut  defendants  were 
directon  of  the  State  Bank  of  NOTtbwood. 
On  or  about  February  2Kt,  1001,  the  bank's 
amplication  to  the  county  cmumlssloners  of 
Grand  FoAs  county  to  be  designated  a  de* 
posltaEy  of  tbe  funds  of  tiut  county  tmder 
article  6,  c.  26.  Pol.  Code,  had  bem  accepted 
and  the  directors  authorteed  Mr.  iMUffii,  the 
president  ct  the  baidi,  to  cause  to  be  executed 
and  deliTered  to  tbe  county,  in  behalf  of  the 
bank,  a  bond,  with  sureties,  as  required  by 
the  comity  dqiMwlteiy  law,  to  indsmnl^  the 
county  against  loss  of  tbe  funds  received 
1^  tbe  d^KWitary.  At  the  soUdtatUm  of  Hr. 
Ijongb,  this  plaintiff  and  his  asBlgnors  be- 
came sureties  on  such  depositary  bond,  and 
the  same  was  deUrered  to  and  acc^ted  by 
the  comity.  Comity  funds  were  thereupon 
d^raelted  In  the  bank,  and  on  July  23.  1001, 
tbe  bank  was  closed  tbe  slate  authoritlee 
by  reason  of  Its  Insolvency.  Tbe  plaintiff 
and  bis  assignors  paid  to  the  comity  the  sum 
of  11,090.20  in  satisfaction  of  their  UablUty 
on  tbe  bond.  It  is  alleged  that  the  bank  bad 
been  Insolvent  more  tbas  two  years  before 
the  bond  was  procured,  and  Iiad  been  insol- 
vent ever  since,  end  that  tbe  defendant  knew 
of  Its  Insolvency  during  all  of  said  time;  but 
that  notwltbstanding  snob  knowledge,  the 
defendants,  contrary  to  law,  kept  tbe  bank 
open  and  paid  dividends,  "and  did  carry 
10  per  cent  of  the  face  of  tbe  stock  of  said 
bank  to  a  fnnd  which  they  designated  a  enr- 
phn,  did  make  and  pnbllsb  false  statements 
of  the  condition  of  sncb  bank,  did  accept  upon 
deposit  funds  of  said  county  and  did  In  all 
things-  so  conduct  the  affairs  of  said  bank 
In  tbe  same  manner  as  if  it  were  a  solvent 
Institution,  and  did  deceive  the  public,  and 
especially  the  sureties,  who  at  the  solicita- 
tion of  tbe  said  Sldn^  C.  Lough  signed  the 
said  bond  to  the  county  of  Grand  Forks  as  to 
tbe  tme  condition  of  the  said  bank,  and  that 
by  reason  of  such  false  and  fraudulent  and 
unlawful  representations  made  at  the  direc- 
tion of  the  defendants  herein  and  by  them, 
and  In  reliance  thereon  this  plaintiff  did  sign 
said  bond  to  the  said  county  of  Grand  Forks 
aforesaid."  It  is  alleged  that  the  condition 
of  tbe  bank  is  sncb  that  nothing  will  be  re- 
alized for  the  creditors  from  the  assets.  The 
plaintiff's  two  co-snretles  assigned  their 
claims  to  him,  and  be  demands  Judgment  for 
$1,900.20,  the  aggregate  amount  paid  by  tbe 
three  sureties;  each  claim  being  set  forth  in 
a  separate  cause  of  action. 

The  appellant's  answer,  aside  from  certain 
admissions  mmeressnry  to  particularly  men- 
tion, waa  In  effect  a  general  denial.  The 
evidence  was  submitted  to  tbe  Jury  for  a  spe- 
cial verdict  In  response  to  the  interroga- 
tories the  Jury  In  effect  fonnd  that  tbe  allega- 
tiona  of  tbe  complaint  with  respect  to  this 
•nwllant  were  true*  except  in  certain  pai^ 


tlcnlan  which  will  be  hereafter  mentioned. 
Judgment  was  ordered  and  altered  tor  plain- 
tiff and  against  the  defendant  for  the  sum  de- 
manded in  the  complaint  A  motttm  fOr  a  new 
tzlal,  iipini  a  statement  of  the  cas^  waa  made 
and  denied.  We  are  agreed  that  neither 
the  complain^  Oe  pnot,  nor  tbe  flndlngs 
of  the  jury  warranted  the  jodgmoit  vopenM 
flrom.  The  fallacy  whldi  underlies  each  of 
tbe  several  theories  upon  which  responduit 
se^s  to  sustain  hla  right  to  recover  in  this 
actlmi,  is  the  assmnption  that  the  directors  of 
a  banking  corpwatlon  owe  some  duty  Individ- 
ually to  each  creditor  of  tbe  oorporatUm. 
That  assumption  Is  erroneous.  Tbe  creditor 
deals  with  the  corporation  and  oontracts 
with  it,  not  with  the  individual  directors. 
The  direetmv  are  agents  or  representotlTes 
of  the  entire  body  of  stockholders,  and  the 
relationship  between  the  corporation  and  tbe 
directors  la  that  of  principal  and  agent  The 
agency  of  course  impllea  a  trust  but  the  ob- 
ligations imposed  by  the  trust  are  solely  to 
the  corporation  whoae  agents  and  trustees 
they  are,  and  Uke  all  other  agents  tijey  are 
accountable  for  their  stewardship  to  their 
principal  alone.  Gredltors  of  the  corporation 
are  utter  strangers  to  tbe  obligations  of  tbe 
directors  to  tbe  corporation.  Howe  v.  Bar- 
ney (C.  C.)  46  Fed.  60S;  Bank  T.  Peters  (G.  G.) 
44  Fed.  13;  Ball^  v.  Mosber.  68  Fed.  488,  11 
a  a  A.  804;*Brigg8  v.  Spauldlng,  141  U.  S. 
182,  11  Sup.  Ct  024,  8S  L.  Ed.  662;  Fnsz  T. 
Spaunhorst  07  Mo.  256;  Bank  v.  Hill,  148 
Mo.  380,  40  S.  W.  1012,  71  Am.  St  Rep.  615; 
Beaderlck  v.  Bank,  100  TCnn.  457.  45  S.  W. 
786;  Zinn  v.  Mendel,  9  W.  Va.  580;  Andrews 
V.  Foster,  78  Iowa,  635,  41  N.  W.  212.  Tbe 
fact  that  plaintiff  has  suffered  loss  as  a  re- 
sult of  the  defendant's  action  or  omission  to 
act  does  not  necessarily  give  the  plaintiff  a 
cause  of  action  against  the  defendants  to  re- 
cover damages.  There  must  not  only  be  a 
loss,  but  the  loss  must  be  proximately  trace- 
able to  the  defendant's  breach  of  a  legal  ob- 
ligation which  be  owed  to  the  plaintiff.  Car- 
roll V.  Rye  Township,  18  N.  D.  ,  101  N.  W. 

804. 

It  follows  from  these  propositions,  which 
we  deem  to  be  axiomatic,  that  the  plaintiff 
has  not  shown  any  cause  of  action  against  this 
appellant  for  the  reason  that  the  appellant  has 
not  violated  any  obligation  due  from  him  to  the 
respondent  Tbe  complaint  does  not  all^  nor 
does  the  evidence  show  any  affirmative  will- 
ful mlsr^resentatlon  of  fact  by  tills  appel- 
lant with  intent  to  deceive.  The  allegations 
and  proof  merely  show  gross  n^lect  by  tbe 
defendant  of  bis  duties  as  a  director,  and  no 
attempt  on  his  part  to  have  the  bank  discon- 
tinue business  by  reason  of  insolvency.  The 
jury  found  that  the  bank  bad  been  insolvent 
for  at  least  a  year  before  ^e  execution  of 
the  bond,  and  so  remained  until  closed  by  the 
antborftles,  and  that  this  appellant  at  all 
times  knew  Its  Insolvent  condition.  In  re- 
sponse to  tbe  twelfth  Intorrogatory  the  jury 
found  that  the  plaintiff  and  his  assignors  wwe 
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induced  to  sign  said  bond  1^  mlsr^resoita- 
tlons  as  to  the  solTency  ot  the  bank  made  by 
this  appellant  and  Mr.  Lougb.  Thla  finding 
was  made  porsnant  to  the  following  Instruc- 
tion: "I  charge  yon  that  there  Is  no  evidence 
that  the  plaintiff,  or  the  said  Mandt  or  Kler- 
son,  were  Induced  to  sign  said  bond  by  any 
mlsrepresuitatlon  as  to  the  solrency  of  said 
bank,  made  directly  any  of  the  defendants* 
and  If  any  such  misrepresentations  were  made, 
they  were  made  by  Implication ;  that  Is,  by 
the  oondnct  of  the  defendants  In  the  manage- 
ment of  said  bank.  If  you  And  from  the  evi- 
dence that  the  d^mdants,  or  any  ot  them,  by 
their  conduct  In  the  management  of  said  bank, 
led  the  public  generally  to  belleTe,  and  the 
plaintiff  and  his  assignors  especially  to  believe 
that  said  bank  was  In  a  solvrait  condition  by 
keeping  the  same  open  when  they  knew  the 
same  was  Insolvent,  if  yon  flndibwas insolvent ; 
then  I  charge  you  that  yon  should  answer  this 
Interrogatory  accordingly,  and  you  should  find 
whetbor  the  plaintiff  and  his  assignors  were 
misled  and  deceived  thereby,  or  any  of  them, 
and  also  find  by  whom  such  rein^sentations 
were  made."  It  Is  apparent,  then,  that  the 
finding  as  to  misrepresentation  was  merely  a 
finding  that  the  defendant  passively  snffoed 
the  bank  to  continue  In  boslness  wboi  he 
knew  it  was  insolvent 

The  respondent  suggests  four  different  the- 
ories to  sustain  the  Juc^mentii  First,  upon 
the  theory  ot  fraud ;  second,  upon  the  ground 
of  the  violation  of  the  criminal  statute ;  third, 
upon  the  ground  of  negligence ;  fourth,  upim 
Implied  contract  Damages  may  be  recover- 
ed for  fraud  when  It  constitutes  actionable 
deceit  The  Civil  Code  tersely  states  the  law 
on  that  subject  as  foltows:  Section  3941: 
"One  who  wlUfnlly  deceives  another  wltib  In- 
tent to  Induce  blm  to  altar  his  position  to 
his  Injury  or  risk  Is  Uable  for  any  damage 
whidi  he  tliereby  suffers.**  Section  8942: 
"A  deceit  within  the  meaning  of  the  last  sec- 
tion Is  either:  (1>  The  suggestion  as  a  tect 
of  that  which  is  not  true  by  one  who  does  not 
believe  it  to  be  true.  (2)  The  assertion  as  a 
fact  of  that  which  la  not  true  by  one  who 
has  no  reasonable  ground  for  believing  It  to 
be  true.  (8)  The  suppression  of  a  fact  by  one 
who  Is  bomid  to  disclose  tt,  or  who  gives  in* 
formati<m  <tf  other  facts  which  are  Ukely  to 
mislead  for  want  of  communlcatim  of  that 
fact ;  or  (4)  A  iwomise  made  without  any  In- 
tention of  p«rf(»nilng.'*  Section  8943:  "One 
who  practices  a  deceit  with  Intent  to  defraud 
the  public  OT  a  particular  class  of  persons  Is 
deemed  to  have  Intended  to  defraud  every 
Individual  in  that  class  who  is  actually  misled 
by  the  dec^t" 

Two  of  the  essential  elemwts  of  actionable 
decrtt  are  a  willful  mlsr^resentatUm,  and 
an  Intent  thereby  to  induce  another  pmon  to 
alter  his  position.  Such  is  the  language  of 
the  Glvll  Oode,  and  It  stetes  the  rule  general- 
ly recognised  by  the  authorities  ever  since 
Pasley  r.  Freeman,  S  Term  Bep.  SI.  Bee 
cases  cited  In  Smith's  Leading  Oases  in  notes 


on  Pasley  v.  Freeman.  In  this  case  both  ele- 
ments are  abs^t  The  defendant  cannot 
be  held  liable  on  the  theory  that  the  continua- 
tion of  the  bank  in  business  aftw  InaolveiuT 
was  a  false  representation  tiiat  It  was  sol- 
vent Whatever  may  have  been  the  aff- 
iant's duty  as  a  director  und»  such  clrcnm* 
stances,  it  was  a  duty  which,  in  a  legal  sense, 
he  owed  only  to  the  corporation.  For  his 
acta  or  omissions  as  a  director  he  Is  answer- 
able only  as  an  agent  or  trustee  to  bis  prin- 
cipal, not  to  third  persons.  As  an  indi- 
vidual he  owed  no  l^al  duty  to  the  public  or 
to  the  bank's  creditors,  dlff^ent  from  that 
which  every  person  owes  to  all  others — ^to  re- 
frain from  infringing  on  their  rights.  This 
appellant  u  an  individual  -  director,  had  no 
control  over  the  bank.  He  could  act  only  In 
conjunction  with  his  fellow  directors.  The 
acts  of  the  directorate  body  of  which  he  was 
part  were  not  his  individual  acts.  The  presi- 
dent and  cashier  were  not  his  agents,  because 
they  were  the  agents,  not  of  each  Individual 
director,  but  of  the  board  of  directors.  The 
act  of  keeping  the  bank  op&i  was  not  there- 
fore the  act  of  this  appellant  He  bad  no 
dealings  with  the  plaintiff  or  his  assignors; 
and  he  owed  than  or  the  public  no  l^al  duty 
to  personally  denounce  the  bank,  taowevw 
plain  his  morsl  duty  to  do  so  may  have  be^ 
He  was  not  tberefme,  guilty  of  false  repre- 
sentations nor  of  suppression  of  facte  wlilch 
it  was  his  duty  to  dlsckwa  It  is  urged  that 
the  appellant's  craduct  as  a  director  was 
so  grossly  n^Ugent  that  tiie  law  will  infer 
willful  fraud  and  Intentional  Injury.  That 
argummt  Involves  an  absiudl^.  Ne^igenee, 
whether  slight  wdlnary  or  gross,  consists 
of  the  want  of  care  (Rev.  Codes  1896,  H  6110b 
SUl) ;  and  implies  the  absence  of  intentional 
wrong  doing.  iSanimm  v.  Lee,  18  N.  D.  — ^ 
102  N.  W.  223. 

It  follows  from  what  has  been  said  that 
no  recovery  can  be  had  on  the  theory  eltiier 
of  negligence  or  Implied  contract  for  the 
reason  that  the  appellant  owed  no  duty  or 
obligation  to  the  plaintiff.  If  he  violated 
his  obligation  to  the  bank,  or  neglected  his 
duly  to  It,  redress  must  be  sought  by  the 
corporatim  itself  or  its  rqiresentattve  for 
the  commmi  benefit  of  all  creditors  and  stock- 
bolden.  Tbeto  are  several  cases  in  which 
a  creditor  has  been  permitted  to  recover  dam- 
ages from  the  directors  under  drcnmstancei 
similar  to  those  In  the  case  at  bar.  Poster 
T.  Bank  (C,  a)  88  Fed.  fi(^;  Solomon  t.  Bates 
(N.  a)  24  S.  B.  478,  B9  Am.  St  Bepu  725: 
Delano  t.  Case.  121  III.  247,  12  N.  E.  67& 
2  Am.  St  Bep.  81;  Scale  v.  Baker,  70  Tec. 
283,  7  S.  W.  742,  8  Am.  St  Bep.  692;  Cass- 
idy  T.  IThlmenn,  170  Y.  606.  68  N.  EL  55i: 
Baxter  t.  Oou^In.  70  Minn.  1.  73  N.  W. 
797.  These  cases  proceed  upon  the  theory 
that  the  dlrecton  are  trustees  for  creditors, 
and  individually  owe  a  .1^1  duty  to  them. 
For  reascms  herelnbefwe  stated  we  tUnk  that 
theory  Is  untenable.  Many  of  these  cases  arv 
reviewed  and  ably  criticised  in  ZOnn  r.  llw- 
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del.  9  W.  Ta.  580.  See.  also.  Bank  t.  HIU. 
14ft  Mo.  380,  49  S.  W.  1012.  71  Am.  St  Rep. 
015.  Tbe  falUer  of  the  line  of  cases  above 
referred  to  Is  In-lefly  and  clearly  stated  In 
Elllen  T.  State  Bank  (Wis.)  82  N.  W.  636, 
542,  a  case  dted  and  relied  upon  by  respond- 
ent In  that  case  Jndge  Marsball  says: 
"There  are  numerous  cases  wbere  the  die- 
tlnction  has  not  been  clearly  recognized.  If 
at  all,  between  a  vrong  to  a  depositor  of  a 
bank  committed  by  Its  officered  for  which  tb^ 
are  personally  liable  directly  to  anch  d^tosl- 
tor  on  tba  ground  of  deceit  kdA  a  wrong  Iqr 
such  officers  to  the  corporation  fbr  wliicb  tb^ 
are  liable  to  such  corporation  and  tfanmgh 
It  to  tbe  credltora.  Delano  v.  Case.  121  IlL 
247.  12  N.  BL  076,  2  Am.  St  Bqk  81,  is  a 
good  specimen  of  snch  cases.  It  would  talra 
too  much  space  to  review  such  eases  and  to 
try  to  bring  barmony  ontof  the  confusion  tbat 
would  be  disclosed,  thongSi  we  vrntore  to  say 
that  in  most  cases  that  proceed  on  tbe  ground 
of  n^Ugence,  ttie  purpose  will  be  found  to 
hare  been  to  enforce  a  liability  in  tin  right 
of  the  corporation.  Such  is  Hodges  t.  Screw 
Co..  1  B.  I.  812,  6S  Am.  Dec.  624,  often  found 
cited  In  the  boiAs.  'Cbe  confusion  on  tills 
enbject  is  quite  wdl  Ulostrated  by  tbe  fact 
that  the  Hodges  Gas^  a  plain  action  to  ea- 
Coroe  a  right  of  the  corporation,  because  Its 
proptt  officers  failed  to  do  their  duty  In  that 
regard,  la  cited  In  Davenport  v.  Undorwood, 
9  Bush.  609.  and  other  authorities  upon  which 
tbe  Didano  Case  Is  grounded,  to  support  the 
decisions  there  made,  that  officers  of  a  bank 
may  be  held  liable  directly  to  dQposltors  for 
leases  <a  the  bank  to  tbn  damage  of  de- 
poaltors,  «i  tlie  ground  of  negllg«ice  and 
fraud  in  performance  of  tlwir  dutlea  to  the 
corporation.  Other  cases  to  BnmKMrt  the  di- 
rect action  of  a  creditor  agalut  an  dBcae 
for  damages  to  Oie  former,  bemuse  of  the 
trBvA  or  n^lgenoe  or  other  actionable  wrong, 
are  based  on  stotutes,  as.  for  Instance.  Ste- 
phens T.  OverstolE  (a  C)  48  Fed.  465. 

The  real  principle  iip<»  which  the  cases 
are  probably  grounded,  wliich  hold  that  tbe 
creditws  may  eue  directors  to  enforce  a 
personal  right  against  tbem,  is  that  th^  are 
quasi  trustees  tor  such  creditors  under  the 
trnst-fund  doctrine,  so-called,  which,  as  will 
be  Iwreafter  shown,  taaa  no  place  In  our  ays- 
tern.  The  directors  of  a  coriraratlon  are  tcna- 
tees  for  1^  and  bear  no  oOm  relation  to  Ito 
creditors  than  the  agent  of  ui  Individual 
to  bis  creditors."  The  argument  that  the 
proof  shovrs  the  appellant  to  be  amenable  to 
criminal  punishment  If  true  in  fact  is  of 
no  avail  to  the  plaintiff.  Tbe  fact  that  a 
given  act  or  omission  Is  criminal  does  not 
relieve  it  from  the  <vierati<m  of  that  fWida- 
raentol  rule  of  law  that  no  cause  of  action 
for  damages  can  exist  unless  the  defendant 
lias  violated  some  obligBtion  which  be  owea 
to  tbe  plaintiff.  We  think  the  decision  la 
Baxter  v.  Ooughlan  (Minn.)  72  N.  W.  797,  la 
unsound  because  It  erroneously  assumes  that 
the  officer  ot  the  bank,  who  received  Oie  d» 
lQORW.n-60 


posit  was  tbe  agent  of  each  individual  di- 
rector, and  that  each  director  Individually 
owed  a  duty,  directly  to  ttie  bank's  creditors. 

As  the  complaint  does  not  stote  a  cause  of 
action,  and  tbe  evidence  affirmatively  dls- 
doees  that  tbe  facts  necessary  to  comtltuto 
a  cause  of  action  do  not  exist  &  new  trial 
would  be  Improper.  Tbe  Judgment  is  there- 
fore rewsed.  and  Oie  district  court  Is  di- 
rected to  enter  final  Judgment  In  favor  of 
the  appellant  and  against  tbe  req)Oudent  dis- 
missing the  action  with  costs.  All  concur. 


H.  McCORBnOK  LUMBBB  OO.  v.  WIKANB. 
(Supreme  Gonrt  of  Wiscondn.  Jan.  9,  1006.) 

L  Sales  —  Iicplibd  Wabkartt  or  FriHEss. 

There  Is  no  warranty  of  fitoefls  implied, 
though  the  seller  is  the  manufacturer  and  the 
buyer  has  disclosed  tbe  purpose  for  which  tbe 
goods  are  purchoaed,  where  the  buyer  ezpress- 
br  SQecIGefl  the  quality  and  cbaracterlstica  of 
uie  article  to  be  supplied. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48. 
Cent  Dis.  Sales,  |  700.] 

2  Saub— WAivxa  OF  Dbpbots. 

Where  a  purchaser  of  lumber  accepted  It 
and  made  no  complaint  as  to  quality  (or  eight 
months  thereafter,  be  waived  any  defecta  and 
and  was  liable  for  tbe  purchase  price. 

{Ed.  Note. — For  cases  In  point,  see  vol.  4S, 
Cent  Dig.  Sales.  H  460.  461.] 

Appeal  from  Waukesha  County  Court;  M. 
S.  Grlswold,  Judge. 

Action  by  tbe  H.  McCormlc^  Lumber  Com- 
pany against  George  O.  Wlnans.  From  a 
Judgmoit  In  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed. 

The  complatot  all^^  in  effect  that  Qw 
plalntifl  is  a  cwporatlon  doing  business  at 
McOormldt,  in  the  state  ci  Washington; 
that  tbe  defttidant  Is  lndd>ted  to  tbe  plain- 
tiff for  goods,  wares,  and  merdiandise  sold 
and  delivered  by  the  plaintiff  to  Uie  defend- 
ant at  hia  instance  and  request  on  and  be- 
tween A^n  8,  1002,  and  April  25.  190% 
aa  set  fwth  in  Bxhlblt  A,  attocbed  to  and 
made  a  part  thereof.  In  the  sum  of  |l,ffi!0.07, 
with  interest  thereon  frmn  said  last^nentlon- 
ed  date  at  6  par  centj  and  that  tbm  same  was 
unpaid,  though  demanded.  Tlie  answer  con- 
sists of  admissions,  dentals,  and  counter*  al- 
legations, and,  among  other  things,  admito 
that  the  defoidant  contracted  ttx  and  re- 
c^ved  8  car  loads  of  lumber  frmn  the  plain- 
tiff, of  the  stses  and  dimensions  set  forth 
in  said  Exhibit  A,  at  the  times  specified  In 
that  exhibit;  that,  If  said  lumber  bad  been 
of  tlie  quality  so  contracted  for,  tbe  value 
would  have  been  tbe  same  as  alleged  In  the 
complaint.  less  the  freight  on  tbe  same 
paid  by  Hie  defendant  amounting  to  $842.40. 
leaving  tbe  difference  of  $986.ff7.  which  the 
defendant  agreed  to  pay  and  was  Indebted 
'to  tbe  plaintiff;  that  the  lumber  so  contracted 
tor  was  to  be  "No.  1  common,"  and  to  be 
uaed^  as  tbe  plaintiff  well  knew.  In  the  ccm- 
struction  ef  three  rlvo*  bargee  about  to  be 
constructed  by  the  defendant  Tlie  answer 
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thai  lUI^at  by  way  of  oonnterclalm.  In  ef- 
fect, tbat  Mid  ImDbn  was  to  be  1  com- 
nHm."  to  be  need  In  tbe  constnictlou  ot  mdi 
bazses,  but  prored  to  be  of  on  lnferlor  qual- 
ity, and  tbe  defendant  being  In  a  burry  used 
tbe  same  In  constroctlng  racb  three  river 
barges,  to  bis  damage  in  ttw  snm  of  |I,200, 
and  demands  Judgment  for  tbe  difference 
of  $213.83.  Tbe  plaintiff  replied  to  tbe  conn- 
to^lalm  by  wi^  of  a  general  denial,  except 
tbat  tbe  reply  admitted  tbat  tbe  defendant 
had  paid  the  freight  on  the  lumber,  amonnt- 
Ing  to  $842.40,  as  alleged  In  the  answer,  and 
that  tbe  d^oidant  was  entitled  to  hare  that 
amount  deducted  firom  tbe  amount  claimed 
in  the  complaint,  leaving  the  true  amount 
due  to  tbe  plaintiff  $966.87.  with  Interest 
tiiereon  at  6  per  cent  fnnn  April  25,  1902. 
It  Is  undlspntad  that  March  10,  1902,  the 
defendant  wrote  from  Waukesha.  Wis.,  to 
tbe  plaintiff  at  McCormIck,  In  the  state  of 
Washington,  to  the  effect  that  be  wanted 
lumber  for  five  flatboata.  each  a  duplicate 
of  the  memorandum  inclosed  th««in,  and 
asked  for  best  figures,  to  be  on  lumber  f.  o. 
b.  St  Paul,  and  when  shipment  could  be 
made  to  St  Paul.  In  auBwer  to  that  letter 
tbe  plaintlfl  on  March  18,  1902,  wrote  to  the 
defendant,  giving  sizes  and  dimensions  and 
prices.  To  that  letter  the  defendant  wrote 
and  sent  to  the  plaintiff  at  McCormick,  In 
the  state  of  Washington,  Exhibit  A  mentl<m- 
ed  in  the  complaint  and  also  in  the  answer, 
and  which,  omitting  Immaterial  parts,  la 
as  follows: 

"Youra  of  March  18th  received.  Tour 
prices  are  somewhat  higher  than  I  expect- 
ed, but  will  try  enough  for  three  fiatboats 
at  this  time,  and  if  material  is  satisfactory 
will  want  four  more  later.  Please  duplicate 
the  order  or  memorandum  I  sent  three  times, 
which  will  give  car  load  of  long  material 
and  three  car  loads  of  the  short  •  •  * 
Please  get  them  to  me  as  quickly  as  you  can 
and  notify  me  at  once  when  yon  can  ship, 
so  that  I  may  have  men  ready  to  go  at  them 
as  soon  as  they  arrive."  At  the  close  of 
the  testimony  the  Jury,  by  direction  of  the 
court,  returned  a  verdict  for  the  amount 
mentioned  In  tbe  plaintiff's  reply;  tbe  same 
being  $1,154.31.  From  the  judgment  entered 
upon  that  verdict  for  tbe  amount  stated, 
with  costs,  the  defendant  brings  this  appeat 

Ryan.  Merton  ft  Newbury  and  M.  A. 
Jacobson,  for  appellant  Holt  &  Combat  ft>r 
respondent 

OASSODAT,  G.  J.  (after  staUng  the  facts). 
As  Indicated  In  the  forgoing  statement 
tbe  answtf  admits  that  the  defendant  re- 
ceived from  tbe  plaintiff  the  three  car  loads 
of  lumber  that  be  had  contracted  for  of  tbe 
rize  and  dimensions  set  forth  In  Exhibit  A, 
annexed  to  and  made  a  part  of  the  plain- 
tiff's conmlalnt  at  the  times  specified  In  that 
exhibit  It  Is  also  thweUt  admitted  tbat 
the  lumber  would  have  been  oC  the  value  al- 


leged In  the  complaint,  If  It  had  been  of  the 
quality  contracted  fbr.  Tbrn  only  objection 
made  In  the  answer  t»  tiie  payment  of  the 
plalntUTs  dalm  Is  fbat  the  lumber  wan  to  be 
of  a  quality  known  as  "Na  1  common,"  to  be 
used  by  the  defendant  In  the  construction 
of  three  river  barges,  and  that  when  the 
defendant  unloaded  the  lumber  from  the 
cars,  It  proved  to  be  of  an  Inferior  quality, 
but  that  nevertheless,  ttie  defendant  need 
the  same  in  the  ccMutmctlon  of  Bocb  barges. 
Thwe  was  no  mention  In  the  correspondence, 
constituting  sndi  written  agreement  of  "No. 
1  oommon,**  nor  of  any  othw  particular 
quality  of  lumber,  except  such  as  may  be 
Inferred  tnm  tbe  langnage  of  Ibthlblt  A. 
According  to  tbe  teetlmony  of  ttie  defendant 
his  real  business  was  a  steamboat  man  and 
contractor,  moving  lumber  and  logs  and 
products  up  and  down  tbe  Mississippi  river, 
and  at  times  had  acted  as  pilot  and  construct- 
ed barges  used  on  the  river ;  that  flat  boats 
and  barges  wen  one  and  tlM  same  tblng  on 
tbe  river;  that  the  Iumb»  mentioned  In  the 
correspimdence  was  "Doi^Ias  flr" ;  that  such 
lumber  was  "not  to  be  bad  In  the  market 
at  St.  Paul  or  along  the  Mississippi  river, 
-only  as  It  comes  from  Washington";  tbat 
tbe  understanding  was  "tbat  the  lumber  was 
to  be  number  one  common" ;  that  he  was  not 
at  St  Paul  when  the  lumber  arrived  Uiere; 
that  be  was  down  tbe  river  at  tbe  time,  but 
was  notified  ot  its  arrival ;  that  it  wu  about 
two  weeks  after  Its  arrival  before  he  saw 
It ;  that  he  saw  It  the  same  day  or  tbe  next 
day  after  It  was  unloaded;  tbat  he  found 
the  lumbw  very  deficient  f&r  the  purpose 
for  which  It  was  ordered;  that  he  so  stated 
to  one  J.  C  Bennett  who  was  named  in  the 
plalntirs  letter  head  as  "Selling  Agent  St 
Paul" ;  that  they  looked  at  the  lumbw.  and 
tbat  Bomett  advised  him  to  write  to  the 
plaintiff  and  make  his  complaint;  that  he 
did  write  to  the  plaintiff  soon  after,  but  re- 
ceived no  answer. 

The  defendant  was  allowed,  against  objec- 
tlmt  and  without  any  demand  therefor  betug 
made,  to  state  tbe  contents  of  such  letter, 
which  In  some  respects  was  contrary  to  ad- 
missions in  the  answer.  Tbe  plalnttfTs  sec- 
retary testified  to  the  effect  that  the  plain- 
tiff had  no  agent  under  contract  at  St  Paul ; 
that  Mr.  Bennett  mentioned  In  the  defend- 
ant's testimony,  merely  received  Inquiries  for 
lumber  and  referred  them  to  the  plaintiff 
for  prices,  except  In  some  instances  he  wns 
able  to  make  prices  himself ;  that  tbe  plain- 
tiff did  not  manafactiu*e  any  lumt>er  or  tim- 
ber for  any  q)ecffic  purpose,  but  simply  sav- 
ed lumber  and  timber  of  such  dimensions  as 
might  be  ordered;  that  the  plaintiff  never 
had  anything  to  do  with  tbe  building  of  fi.nt 
boats,  and  did  not  know  anything  about  what 
tbe  lumber  In  question  was  to  be  used  for. 
except  aa  stated  In  the  correspondence;  that 
as  a  matter  of  fact  thpe  plaintlfl  shipped  Na 
1  common  lumbar  to  the  defendant  and  all 
that  was  so  ahlppod  was  gradad  Na  1  oom- 
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znoa;  that  the  first  Intimation  the  plaintiff 
had  that  there  was  anything  wrong  with 
such  shipment  was  a  lettra*  from  the  defend- 
ant dated  Decembtf  26,  1902,  eight  montha 
after  such  shipment,  In  which,  among  other 
things,  he  said:  "I  have  delayed  writing 
you,  hoping  to  be  able  to  send  you  the  amonnt 
of  your  account,  but  have  been,  and  am,  now, 
unable  to  do  so.  •  ♦  •  When  I  discover- 
ed the  quality  of  material  yon  sent,  I  called 
on  your  selllog  agent  at  8t  Paul,  and  had 
him  examine  the  lot,  and,  while  I  have  not 
Been  blm  since,  I  think  he  will  say  pretty 
nearly  what  1  have.  •  •  •  In  conclusion 
I  will  say  that  I  am  entirely  solvent,  but  can- 
not pay  your  claim  without  pledging  proper- 
ty to  borrow  money,  which,  under  the  cir- 
cumstances, I  do  not  think  I  ought  to  do. 
Carry  this  account  until  I  can  get  my  boats 
at  work  next  season,  and  I  will  pay  yon  In 
full  and  pocket  the  loss  that  may  result  If 
you  refuse,  you  can  undoubteUly  collect,  but 
the  delay  would  be  equally  great,  and  I 
would  be  driven  to  the  wall"  There  was  no 
reference  in  that  letter  to  any  complaining 
letter  having  been  previously  written  by  the 
defendant  Mr.  Bennett  referred  to,  testi- 
fied that  there  was  no  contract  whatever  be- 
tween him  and  the  plaintiff,  and  that  he  bad 
nothing  to  do  with  the  ailing  of  tbli  lum- 
ber to  the  defendant 

Such  testimony  of  the  plaintlCt's  secretary 
la  undisputed.  The  defendant  having  ad- 
mitted in  his  axiBwer  that  he  received  from 
the  plaintiff  the  three  different  car  loads  of 
lumber  he  contracted  for,  at  the  times  and  of 
the  sizes  and  dimensions  set  forth  in  his  or- 
der for  the  sam^  was  in  no  position  on  the 
trial  to  prove  or  contend  that  the  plaintiff 
had  not  complied  with  the  order  in  the  por^ 
ticalars  mentioned.  CJounsel  contend  that 
there  was  an  Implied  warranty  In  the  order 
that  the  lumber  should  be  merchantable  and 
reasonably  fit  and  appropriate  for  the  pur- 
poBe  of  constructing  three  flat  boats  or  ba^ 
ges.  The  rule  Is  undoubtedly  as  steted  In 
the  anthorltiea  cited  by  counsel  that  "whore 
the  buyer,  disclosing  the  purpose  to  be  ac- 
comiplished,  orders  an  article  to  supply  that 
pntpose  trom  a  manufacturer  or  dealer  in 
mcb  articles,  trusting  to  the  latter'a  skill. 
Judgment,  or  experience  to  determine  what 
the  arUcle  shall  be,  the  sellor,  by  aoc^>tlng 
the  order,  impliedly  agrees  that  the  article 
which  he  aaM)lleB  shall  In  fact  be  reasonably 
fit  and  appropriate  to  the  purpose  so  dis- 
closed." 2  Mechem  on  Salea.  |  1344;  T.  B. 
Scott  liomber  Go.  v.  Stfiira^Lothman  i/Ltg, 
Co^  91  Wla.  667,  672,  6S  N.  W.  613.  But 
the  erldence  here  la  undisputed  that  ttw  de- 
taadant  was  a  man  of  great  experimce  In  the 
bnlldinc  ot  flat  tMsts  ot  ba^es  and  knew  Just 
wbat  be  wanted  and  did  not  tniat  to  the  skllU 
Jndgmott,  or  expexience  of  the  manufacturer^ 
bat  gave  bSM  written  «rdw  qtedflcally  deecrlb- 
Ins  the  lumbar  which  he  wanted  and  for 
wblcb  be  ctHDtracted.  As  etated  by  tbe  aame 
AUttior  In  another  aeutioii,  "there  will  be  no 


warranty  of  fitness  Implied,  although  tbe 
use  be  known  and  tbe  seller  la  the  manu- 
facturer, where  the  buyer  has  expressly 
■peel  fled  tbe  quality,  dimensions,  or  char- 
Bcterlstlcs  which  tbe  article  to  be  supplied 
shall  possess,  tbe  materials  of  which  it  Is  to 
be  made,  or  the  method  by  which  It  is  to  be 
IHToduced.  Tbe  buyer  here  evidently  relies 
upon  his  own  knowledge  or  judgmrait  and 
not  upon  the  Judgment  knowledge,  or  ex- 
perience of  the  seller."  2  Mechem  on  Sales, 
I  1350.  True  the  defendant  did  not  have  an 
opportunity  to  lnq;>ect  the  lumb»  until  it 
reached  St  Paul  and  was  there  unloaded. 
But  If,  upon  its  being  unloaded,  tbe  defend- 
ant accepted  the  lumber  without  objecting 
to  tbe  same  within  a  reasonable  time  there- 
after, or  notifying  the  plaintiff  tiiat  tbe  lum- 
ber would  not  be  considered  as  In  satisfaction 
of  tbe  contract  then  he  thereby  waived  the 
defects,  if  any,  and  became  answerable  for 
tbe  purchase  price.  Northern  Supply  Oo.  v. 
Wangard,  117  Wis.  624,  94  N.  W.  785,  98  Am. 
St  Rep.  963.  Tbe  same  Is  true  if  tbe  con- 
tract was  understood  by  both  parties  to  be 
for  what  is  known  as  "No.  1  common,"  as  It 
seems  to  have  been,  although  tbe  contract  did 
not  In  express  terms  mention  such  quality. 
In  this  case  tbe  evidence  Is  undisputed  that 
tbe  first  intimation  tbe  plaintiff  received 
that  tbe  defendant  was  dlssatlsfled  with  any 
of  tbe  lumber  was  contained  In  bis  letter  of 
December  26,  1902,  written  eight  months 
after  tbe  sblpmrat  So  it  Is  undisputed  that 
the  witness  Benuett  with  whom  the  defend- 
ant conferred  at  St  Paul  soon  after  tbe  lum- 
ber was  unloaded,  had  no  contract  relation 
with  the  plaintiff  and  no  authority  to  act 
for  the  plaintiff  In  respect  to  the  lumber  In 
question.  We  must  bold  that  there  was  no 
wror  In  directing  a  verdlbt  In  favor  of  tbe 
plaintiff. 

The  Judgment  of  the  county  court  for  Wao- 
kesba  county  Is  afilrmed. 


KIPP  T.  GATES. 
(Supreme  Court  of  Wlsoonain.  Jan.  9, 1906.) 

1.  PuuDino  —  DEFinna  —  Pleading  Skpa- 
BATE  Defenses— StnmoiBRCT. 

A  defense,  pleaded  in  the  answer  as  a  sepa- 
rate and  additional  defease,  most  In  order  to  Im 
such,  be  complete  In  Itself. 

[Ed.  Note. — ^For  cases  in  point  see  voL  3& 
Cent  Dig.  Pleading,  i  191.] 

2.  Bnu  AND  Notes  —  AcrioN  oh  Note  — 
Sefabatb  Defense— SuFriciENCT. 

A  separate  defense,  in  an  answer  in  an  ac- 
tion on  notes,  which  allures  that  defendant  gave 
a  note  for  the  price  of  a  patent  right,  that  tba 
note  did  not  have  thereon  tbe  wor<&,  'The  con- 
eideratlcm  of  this  note  Is  the  sale  of  a  patent 
right  or  interest  therein,"  as  required  by  Laws 
1903,  p.  723,  c  438,  i  1,  that  tbe  note  mssed  to 
plalDtiir  after  maturity  Tritbont  consideration, 
and  that  plaintiff  knew  when  the  note  was  ^v<>n 
that  it  was  void,  but  which  falls  to  all«e  that  de- 
fendant did  not  know  of  such  facts,  ana  to  allege 
facts  connecting  the  purchase  of  the  patent 
right  and  the  giving  of  tbe  note  with  the  causes 
of  action  alleged  In  ths  complaint,  is  demurrablik 
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8.  Set-Off  and  CouirrmcLAiH— Mutuautt 
or  Demands. 

In  &□  action  on  notes  alleged  by  defendant 
to  have  been  given  la  renewal  of  a  note  gWen 
on  th«  pnrt^ase  from  a  third  person  of  a  patent 
right,  a  counterclaim  which  alleges  that  the 
third  person  prfor  to  the  making  of  the  original 
note  sold  to  defendant  a  patent  right,  that  th« 
wiginal  note  failed  to  state  that  the  coiuiid*ra- 
tlon  therefor  was  the  patent  right,  as  required 
hj  Laws  190S,  p.  72S,  e.  488,  that  there  was  daa 
defendant  the  penalty  provided  for  in  the  act, 
and  that  plaintiff  knew  that  the  original  note 
was  given  in  consideration  for  the  patent  right, 
does  not  set  np  a  «>iinterclalm  against  plaintiff 
within  Rev.  St.  1898,  S  2656,  providing  that  a 
counterclaim  must  be  one  exi^ng  In  fftvor  of 
defendant  and  against  plaintiff,  betiieen  whom 
a  several  judgment  may  be  had. 

Appeal  from  JefferBon  OoiuIt'  Ooort; 
George  Grimm.  Judge. 

Action  by  B.  A.  KIpp  against  George  P. 
Gates.  From  an  order  sustaining  a  demur- 
rer to  a  part  of  the  answer  and  a  counter- 
claim, defoidant  appeals.  Affirmed. 

This  action  was  commenced  October  10, 
1904.  to  recoTer  9400  and  Interest  tbereon  at 
6' per  cent,  per  annmn  ftrom  March  81,  1904, 
being  the  amoiuit  due  upon  eight  promis- 
sory notes,  each  ocecnted  by  tbe  d^endan^ 
wherein  he  promised  to  pay  to  this  plaintiff 
(00,  with  Interest  thereon  at  6  per  cent,  per 
annum,  at  the  First  National  Bank  of  Mil- 
waukee, due,  respectively,  May  15th,  June  Ist, 
June  16th,  July  Ist.  July  10th,  August  Ist, 
August  lOtb,  and  September  Ist,  all  in  the 
year  1904;  each  note  being  alleged  as  a  s^ 
arate  cause  of  action.  The  defendant,  by 
way  of  an  amended  answer.  Interposed  a  de- 
fense to  each  of  said  eight  causes  of  action, 
by  way  of  admissions,  denials,  and  counter- 
allegations,  to  the  effect  that  no  consideration 
ftzlsted  (or  the  execution  of  said  note,  and 
that  the  same  was  wholly  without  value  or 
consideration,  and  that  the  alleged  value  and 
consideration  wholly  failed,  and  that  said 
note  and  nine  other  notes  of  $50  each  were 
given  In  renewal  of  a  former  note  of  $500 
given  by  the  defendant  to  one  Joseph  F. 
Scheuer  on  or  about  October  27,  1903,  which 
was  thereinafter  more  specifically  set  forth, 
and  all  of  which  facts  In  relation  to  said 
$500  note  the  plaintiff  well  knew,  and  further 
denied  that  there  was  any  sum  due  on  said 
note.  Such  amended  answer  further  alleged 
as  a  defense  In  efiFect  that  the  said  eight 
notes  were  given  by  the  def^dant  to  the 
plaintiff  as  a  renewal  of  said  $500  note;  that 
the  defendant  was  induced  to  give  said  $500 
note  to  Joseph  F.  Scheuer  and  the  AdvancS 
Fire  Appliance  Company  for  the  purchase  of 
a  certain  state  right  of  a  certain  patented 
article  known  or  called  "Blasse  Killer,"  and 
such  other  patented  articles  as  said  company 
might  put  upon  the  market,  and  that  the  de- 
fendant was  so  induced  to  make  such  pur- 
chaBe  and  give  said  $500  note  on  the  fraud- 
ulent representations  that  the  said  Advance 
Fire  Appliance  Company  was  a  corporation 
and  that  the  said  Scheuer  was  secretary 
tbenott  wber^  it  was  merely  a  ccqwrtner- 


ship,  and  said  Sdienor  wss  s  member  thae> 
of;  that  the  said  company  owned  valnable 
patats  and  patent  rights  and  manufactured 
patented  articles  and  realized  large  profits 
from  the  sale  thraeof;  that  the  company 
would  neaH  out  salesmen  and  put  said  patent- 
ed articles  <m  On  market  in  the  territory  of- 
fend to  tlie  defendant,  and  sell  the  same 
and  sell  connty  rights  tho-ein;  that  sudt 
statemente  were  false  and  ftaudnlent,  and 
that  it  was  not  Intended  by  Scheuer  and  the 
company  that  said  patented  articles  should 
be  Introduced  and  sold;  that  the  defendant 
believed  all  of  such  statements  to  be  tme 
and  relied  and  acted  thereupon  and  was 
flier^  induced  to  give  said  $000  note  and 
make  said  contract  of  purchase.  Such 
amended  answer  then  contained  the  follow- 
ing allegations:  "[Defoidant  as  a  turtba 
defense  alleges  tiiat  the  said  note  of  $500  was 
given  as  the  purchase  price  of  a  certain  pa^ 
ent  right  or  Interest  therein  of  a  Are  extln- 
gnlBher  known  as  'Blaze  KUler.*  manufac- 
tured and  sold  by  said  Jos^h  F.  Scheuer  and 
said  Advance  Fire  Appliance  Company,  and 
for  no  other  purpose,  and  for  no  other  con- 
sideration, a  copy  of  the  contract  of  purchase 
la  hereto  atteched  and  marked  'Exhibit  A.' 
and  made  a  part  hereof ;  that  at  the  time  said 
note  was  glv^  no  consideration  existed  for 
the  execution  of  the  same;  that  said  note  bad 
not  written  or  printed  thereon  in  red  ink 
The  consideration  of  this  note  te  the  sale  of 
a  patent  right  or  Interest  therein,'  as  required 
by  section  1,  c.  438,  Laws  of  Wisconsin,  for 
year  1903 ;  that  as  defendant  Is  informed  and 
believes  said  note  passed  into  the  hands  of 
plaintiff  herein  after  maturity  without  any 
consideration  therefor,  and  that  no  consid- 
eration existed  for  the  transfer  Qf  the  same 
to  plaintiff;  that  the  above-named  plaintiff 
well  knew  at  the  time  tbat  said  note  is 
alleged  to  bare  passed  Into  his  alleged  pos- 
session and  ownership  tbat  the  said  note  was 
BO  given  and  taken  for  a  patent,  patent  right 
or  Interest  therein,  and  the  defendant  fur- 
ther alleges  that  patent,  patent  right,  or  In- 
terest therein  tor  which  the  said  note  was 
given  and  token  is  and  was  fraudulent  and 
void  and  worthless,  and  was  worthless  at 
the  time  that  said  note  was  given  and  taken, 
and  ever  since  has  remained  worthless  and 
of  no  value,  all* of  which  facts  were  wdl 
known  to  the  plaintiff  herein  at  the  time 
he  became  the  bolder  of  said  note  and  to  the 
said  Joseph  F.  Scheu^  and  said  Advance 
Fire  Appliance  Oompany  at  said  time;  and 
that  said  facts  were  at  the  time  of  the  tok- 
Ing  and  giving  of  said  note  unknown  to  this 
defendant  and  that  at  the  time  of  the  taktog 
and  giving  of  said  note  the  said  Advance 
Fire  Appliance  Company  represented  and 
warranted  to  this  defendant  as  a  part  of  the 
consideration  for  which  the  said  note  was 
given  tbat  the  said  patent,  patent  right,  or 
interest  therein  was  legal  and  in  force,  ana 
tbat  the  same  was  of  great  value,  and  that 
the  defendant  believing  tdylng  upon  said 
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representatlono  of  said  patent,  patmt  rlffbt, 
or  interest  therein,  gave  tbe  lald  note  to 
said  Joseph  F.  Scbener,  all  of  which  facta 
were  well  known  to  the  plaintiff  herein  be- 
fore he  became  tbe  alleced  bolder  and  alleged 
owner  of  said  note,  and  that  the  said  plalh- 
tUC  herein  la  not  an  lunocoit  holder  and  own- 
er of  tbe  note  of  |600  herein  menttoned.]" 
Such  amended  answer  thm  alleges  o  a  fur* 
ther  defense.  In  effect,  that  Mar^  31,  KKM. 
he  gave  In  renewal  of  said  9000  note  10 
notes  of  $000  each,  8  of  wblch  are  described 
In  tbe  complaint,  and  that  at  tbe  time  of  such 
renewal  the  defendant  requested  the  return 
of  said  $000  note  so  given  to  said  Scbener 
and  transfmred  to  the  plaintiff,  but  that  the 
plaintiff  refused  to  so  return  tiie  same,  and 
still  so  refuses.  And  as  a  first  counterclaim 
Bald  amended  answer  alleges  in  effect  that 
said  SCheoer,  the  payee  of  said  $000  note, 
prior  to  the  making  thereof,  sold  to  tbe  de- 
fendant ttie  excltulve  right  to  sell  tbe  patent- 
ed article  "Blase  Killer"  In  certain  territory 
described,  and  also  tbe  right  to  receive  a 
certain  portion  of  the  profits  made  from  the 
■ales  thereof  to  any  persons  whose  names 
and  addresses  shonld  be  sent  to  said  company 
by  the  def^idant;  that  the  said  Scheuer  took 
said  $000  note  as  tbe  consideration  of  said 
patent  right  and  interest  therein;  that  said 
note  failed  to  state  that  the  consideration 
therefor  was  the  patent  right  or  interest 
therein  as  required  by  chapter  488,  p.  723,  of 
the  Laws  of  1903;  and  that  there  Is  now  due 
and  owiE^  to  this  defendant  the  penal^  pro- 
vided by  the  second  section  (page  724)  of  that 
act,  to  wit,  the  face  valne  of  said  note  and 
Interest  thereon  from  October  27,  1903,  and 
that  the  plaintiff  had  good  reason  to  know 
and  did  know  that  the  said  $500  note  was 
given  in  consideration  for  a  patent  right  or 
interest  therein.  And  for  a  second  counter- 
claim said  amended  answer  alleges,  In  effect, 
that  April  10,  1904,  the  defendant  paid  to  the 
plaintiff  $50  for  one  of  said  renewal  notes; 
that  May  0,  1904,  the  defendant  paid  to  tbe 
plaintiff  $00.38  for  anotber  of  said  renewal 
notes;  that  May  21,  1904,  tbe  defendant  paid 
to  tbe  plaintiff  $50.38  for  said  renewal  note 
due  May  IS,  1904,  all  of  which  three  notes 
were  given  without  conslderatioQ  and  void; 
and  that  there  is  due  to  the  defendant  from 
tbe  plaintiff  $150,  with  interest  from  said 
dates.  The  plaintiff  d«nnrred  to  the  portion 
of  said  amended  answer  quoted  above  and 
embraced  within  brackets,  for  the  reason 
lliat  It  appears  on  the  face  thereof  that  It 
does  not  state  facts  sufficient  to  constitute 
a  defense.  The  plaintiff  also  demurred  to 
the  first  counterclaim  alleged  In  said  amend- 
ed answer,  on  the  ground  that  the  defendant 
has  not  legal  capacity  to  maintain  the  same, 
that  such  counterclaim  does  not  stete  facte 
anfflctent  to  constitute  a  cause  of  action,  and 
that  such  cause  of  action  alleged  is  not 
pleadable  as  a  counterclaim.  Aa  to  tbe  sec- 
ond counterclaim  contained  in  said  amended 
answer,  the  pJainUff  admits  that  tbe  defend- 


ant made  the  three  seraal  paymmts  at  the 
dates  therein  mentioned,  bnt  otherwise  denies 
each  and  erwy- allegation,  matter,  and  state- 
ment cwtelned  in  that  counterclaim.  Thetrtal 
court  ordered  that  tbe  demurrer  to  the  por- 
tion of  said  amended  aiuwer  above  quoted 
and  in  bracket^  In  so  ftr  as  said  defense  Is 
predicated  upon  chapter  4SS,  p.  728,  of  the 
Ijaws  of  1908,  be  sustained  and  that  the  de- 
murrer Interposed  1^  the  plaintiff  to  the 
defendanfa  first  counterclaim  be  sustained. 
From  ancb  onto-,  and  the  whole  thereof, 
the  defendant  brings  this  appeal. 

Skinner  &  Tbauer  (J.  B.  Malone,  of  coun- 
sel), for  appellant  Duran^  Price  &  Cowen. 
for  respondent 

0A8SODAY,  O.  J.  (after  stating  the  facta). 
The  trial  court  sustained  tbe  demurrer  to 
tbe  portion  of  the  amended  answer  quoted 
above  and  Included  In  brackete,  on  the 
ground  that  chapter  438,  p.  723,  of  tbe  Laws 
of  1903,  was  invalid.  The  constitutionality 
of  that  enactment  Is  the  principal  question 
discussed  in  tbe  brieft  of  counsel;  and  nn- 
merous  adjudlcattons  are  cited  on  both  sides 
which  will  be  preserved  In  the  r^rt  of  tbe 
case. .  The  question  Is  Important  and  funda- 
mental, and  shonld  only  be  determined  when 
properly  xnvsented  and  carefully  conddered. 
As  we  view  the  record,  tbe  question  Is  not 
properly  befwe  us  for  determination.  Such 
portion  of  the  amended  answer  so  demurred 
to  is  therein  alleged  "aa  a  further  defense,^ 
which  obviously  means  a  separate  and  ad- 
dltl<mti  defense.  To  he  such  a  defense  It 
must  be  complete  in  Itself.  It  merely  alleges 
tbe  purcbaae  by  the  defendant  of  the  patent 
right  and  the  giving  of  tbe  $000  note  as  the 
purchase  thereof,  and  that  such  note  did  not 
have  "written  or  printed  thereon  In  red  Ink" 
the  words  required  by  said  act,  and  that  "said 
note  passed  Into  the  bands  of  the  plaintiff 
herein  after  maturity  without  any  couBlder* 
atlon  therefor,"  and  that  tbe  "plaintiff  wel) 
knew  at  tbe  time  ttutt  said  note"  was  so 
given  and  taken  for  a  patent  right  and  was 
toindnlent  and  void  and  wortlijess,  and 
that  said  facte  were  at  the  time  of  the 
taking  and  giving  of  said  note  of  $500  un- 
known to  tbe  defendant  Bnt  there  Is  no 
allegation  nor  statement  In  said  separate 
defense  to  the  effect  that  the  defendant  did 
not  know  of  such  facta  when  he  gave  the 
notes  mentioned  in  the  complaint,  nor  facts- 
which  In  any  way  connecto  such  purchase 
of  the  patent  or  such  giving  of  the  $500  note 
with  any  of  the  cat^s  of  action  alleged  in  the 
complaint  It  follows  that  the  demurrer  to 
so  much  of  the  answer  as  is  quoted  in  the 
foregoing  statement  and  Included  in  brackete 
was  properly  sustained  for  the  reastwa  here 
stated. 

2.  Tbe  plaintiff's  demurrer  to  the  first 
counterclaim  alleged  In  the  answer  was  very 
obviously  properly  sustained.  Such  counter- 
claim Is  for  an  amount  alleged^to  be  dof  la 
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tlie  defendant  tram  Joeeph  F.  Scbener.  wbo 
sold  to  him  the  patmtt  and  took  from  him 
the  said  $500  note,  and  thereby  Incurred  the 
penaltT  iwovlded  by  aection  2  of  the  act 
mentioned,  being  "a  penalty  equal  to  the 
face  of  the  note  so  taken."  But  such 
counterclaim  doea  not  purport  to  be  a  claim 
against  thla  plaintiff,  and  hence  It  was  not 
pleadable  as  a  counterclaim  under  the  stat* 
ute.  Section  2668,  Rer.  St  1S88;  Moore  t. 
Smead,  80  Wis.  660,  62  N.  W.  426;  ^pleton 
Mfg.  Oo.  T.  Pox  El?»  Paper  Co..  Ill  Wis. 
469,  87  N.  W.  458. 

The  order  of  the  county  conrt  for  Jtilferaon 
county  1b  afilnned. 


HITTNEB  V.  ODTAGAMIB  OOUNTT. 
<8apreme  Oonrt  of  Wisconsin.   Dec.  12,  1005.) 
PAVFBBS— MeDIGAX.  ATMNDANOn-— LlABUJrr 

ov  Count;. 

Under  Rev.  St.  1808, 1  1517,  providing  that 
the  county  board  shall  have  the  care  of  poor 
persons  in  their  county,  and  shall  see  that  they 
are  properly  taken  care  of,  etc.,  a  county  it  not 
liable  for  medical  services  furnished  to  a  poor 
person  upon  the  reqasst  of  tiiree  membezs  of  the 
connty  board. 

[Ed.  Note. — For  cases  in  point,  see  vol.  13, 
Cent.  Dig.  Counties.  |  57;  vol.  88,  Cent  Dig. 
Paupers.  S  164.] 

Appeal  from  Circuit  Court,  Outagamie 
County ;  John  Goodland,  Judge. 

Action  by  Dr.  James  Hlttner  against  Outa* 
gamle  county.  From  a  Judgment  for  dfr* 
feadant,  plalntlir  appeals.  Affirmed. 

This  is  an  action  against  Outagamie  county 
for  compensation  for  medicine  and  profes- 
sional and  medical  services  furnished  to  one 
Nic  Huff,  a  poor  person.  The  allegations  of 
the  complaint  and  the  record  disclose  the 
fbllowlng  mat^al  facts:  The  plaintiff  Is  a 
physician  and  surgeon,  engaged  In  the  prac- 
tice of  his  profession  at  the  city  of  Seymour, 
Outagamie  counly.  Part  of  the  Oneida  In- 
dian reservation,  which  is  not  organized  Into 
towns,  lies  In  Outngamle  county.    On  July 

II,  1902,  Nlc  Huff,  an  Oneida  Indian  and 
poor  person  residing  on  the  reservation  in 
Outagamie  connty,  fractured  his  leg,  was  In- 
jured internally,  and  rendered  dangerously 

III,  and  was  in  need  of  immediate  medical 
care  and  relief.  Plaintiff  notified  and  con- 
ferred with  three  of  the  members  of  the 
county  board  and  the  district  attorney,  and 
they  assented  to  and  directed  him  to  give 
care  and  assistance  to  Nic  Huff.  Plaintiff 
furnished  medicine,  medical  care,  and  at- 
tendance on  him  to  the  value  of  ?317.  and 
filed  an  Itemized  claim  therefor  against  the 
counly  with  the  county  clerk.  The  claim  was 
wholly  disallowed,  and  plaintiff  appealed 
from  the  action  of  the  county  board  to  the 
circuit  court  Defendant  demurred  to  the 
cause  of  action  on  the  ground  that  It  did  not 
slate  facta  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  sustained,  and 
the  court  awarded  Judgment  dismissing  the 


OHnpIalnt  This  la  an  appeal  from  waA  order 
and  Judgment 

Fierce  &  Lehr,  for  appelant  Albert  H. 
Kragmeior  and  F.  U.  WUcox,  tot  reeponfliint, 

SIBBEKXBR.  J.  (after  atatlng  the  fact^ 
It  is  insisted  that  the  county  la  liabte  to 
plaintiff,  under  tbe  facte,  on  account  of  the 
aid  fnmlBhed  to  the  alleged  poor  perwm. 
Whether  tbe  person  Is  one  for  whoee  care  and 
relief  the  county  1»  liable^  under  ttie  proTl- 
slons  of  section  1617,  Eor.  St  IMS,  need  not 
be  determined  under  the  allegationa  of  the 
complaint   Plaintiff  chargee  that  he  wa« 
employed  by  three  members  of  the  county 
board  and  the  district  attorney  of  the  connty 
to  furnish  this  aid  and  care.  It  la  not  al- 
leged that  these  officers  were  given  antiiority 
by  the  connty  board  to  employ  plaints  or  any 
other  perscfn  in  providing  county  aid  to  poor 
persons.  There  is  nothing  in  the  provlalona 
of  the  statu tas  under  which  poor  perapna  are 
to  be  relieved  at  the  expense  of  the  connty 
iudJcating  that  individnal  members  of  the 
county  board  or  the  district  attomsy  haTe 
any  authority  or  power  to  act  for  the  county, 
unless  express  authority  be  grantBd  them  by 
action  of  the  county  board.  Aa  held  In  the 
case  of  Patrick  v.  Town  of  Baldwin,  109  Win. 
342,  85  N.  W.  274,  B8  li.  R.  A.  613:  "The 
statute  creates  a  liability  to  relieve  destitute 
peraona,  but  not  a  lUbillty  to  individuals 
who  may  voluntarily  perform  that  aerrlce. 
It  empowers  appropriate  agents  of  munici- 
palities to  make  their  llabiUty  cffecUro  by 
necessary  contracts  to  that  end,  and  Imposes 
upon  such  agents  the  duty  to  exerdae  such 
power.   •   •   •   Performance  of  that  duty 
by  the  pwaon  designated  by  law  la  abeolntely 
essential  to  create  a  binding  obligation  upon 
the  municipality  to  compensate  one  for  re- 
lieving a  poor  person  legally  entitled  to  re- 
lief at  Its  expense."    See.  also,  McCaffrey  t. 
Town  of  Shields,  54  Wis.  645,  12  N.  W.  54: 
Portage  County  v.  Town  of  Neshkora,  109 
Wis.  520,  85  N.  W.  414.   It  appearing  that 
the  county  officers  whom  plaintiff  alleges  em- 
ployed him  to  furnish  tbe  relief  at  tiie  coun- 
ty's expense  had  no  authority  to  make  such  a 
contract  the  complaint  must  be  held  to  state 
no  cause  of  action,  and  the  order  and  Judg- 
ment complained  of  were  proper. 

The  order  and  the  judgment  awea^d  from 
are  affirmed. 


HERMANN  et  al.  v.  ZACHOW  et  al. 
(Supreme  Court  of  Wisconsfai.  Dec  12,  lOO-j.) 

DCTDS-COMPFTBWOT  OF  GEaBWW-BVIDEXCa 

-in^^S  to  set  aside  a  d^  the 

n-ound  of  mental  ta«»^P^V*°<^l.  Vifi^lJi! 
Sffioient  to  sustato  the  f»d£i*X**;-S^ 
was  mentally  competent  whan  the  deed  was 

executed. 

Appeal  from  Circuit  Court.  Outagamie 
County:  John  Goodland.  Judge. 
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Action  by  Anna  Hermann  and  others 
asftlnBt  liiimle  Zactaow  and  another.  From 
a  jndgnMDt  Cor  defendants,  plaintUb  appeal 
Affirmed. 

An  action  to  set  aside  a  deed,  made  on 
Febnuuy  13,  1904,  by  William  Krohn,  since 
deceased,  by  which  he  conveyed  his  real  es- 
tate and  personal  property  to  Minnie  Zachow, 
one  of  the  defendants.  It  la  claimed  that 
tbe  deceased  was  not  mentally  competent 
to  make  the  deed  at  the  time  of  Its  execu- 
tion. WlUIam  Krohn,  at  the  time  of  his 
death,  was  an  unmarried  man  of  about  41 
years  of  age.  He  had  been  engaged  In 
the  bnslness  of  teaming  at  the  dty  of  Apple- 
ton  for  years  before  bis  death,  which  occur- 
red Pebroary  14,  1904.  At  that  time,  and 
for  years  prior,  he  had  lived  and  boarded 
with  the  grantee,  Minnie  Zachow,  and  her 
bnsband.  He  left  surviving  blm,  besides 
this  sister,  four  sisters  and  one  brother,  tbe 
plaintiffs  In  this  action.  His  sister  Minnie 
and  her  husband  had  furnished  blm  t)oard 
and  lodging,  and  had  done  his  washing  while 
be  lived  with  them.  For  atMut  three  years 
prior  to  bis  death  he  had  been  In  falling 
health,  and  while  In  that  condition  they  ren- 
dered additional  personal  care  and  service. 
Tbe  last  days  of  his  life  he  required  tbe 
care  and  attendance  of  a  doctor.  He  tooli 
to  bis  bed  on  Friday  evening,  February  12, 
1904.  His  death  occurred  on  Sunday  even- 
ing, F^mary  14.  1904,  at  about  11  o'clo^ 
Dr.  8andb<Hn,  bis  attending  physician,  was 
lommfHied  at  about  0  o'clock  Saturday  morn- 
ing. He  found  tbe  patient  seriously  ill. 
Hla  testimony  is  to  ttie  effect  fliat  be  found 
tbe  deceased  very  dck,  suffering  from  diabe- 
tes, ud  that  be  was  in  a  semicomatose  oou- 
ditlon,  resulting  from  blood  poisoning  In- 
ddent  to  this  malady.  He  testlfled  that  this 
comatose  condition  was  ooe  of  extreme 
stupor  and  drowslneas,  accompanied  by  an 
inability  to  comprehend  his  surroundings, 
and  roidwlng  the  patient  Incapable  of  in- 
telUgmtly  understanding  business  transac- 
tions. At  about  7  o'clock  Dr.  Rlteble  was 
called  to  consult  with  Dr.  Sandbom,  axid  he 
agreed  with  Dr.  Sandbom  concerning  the 
nature  of  the  malady,  the  condition  of  body, 
and  the  mental  incapacity  of  the  patient  to 
eomprebend  and  imdfflstand  a  transaction  In- 
volving the  conveyance  of  property.  Their 
evidence  tends  to  show  that  the  coma  would 
progress,  and  that  It  would  render  the  pa- 
tient nearly  unconscious  by  1  o'clock  of  that 
day,  at  wblcb  time  Dr.  Sandbom  again  saw 
him  In  a  oomatow  ctmdltlon.  and  that  this 
condition  would  omtlnue  until  bis  death. 

The  defendants  adduced  testimony  tend- 
ing to  show  that  the  deceased  became  serious- 
ly 111  on  Friday  evening,  and  that  he  had 
grown  worse  by  Saturday  morning;  that 
about  7  o'cIo<^  Drs.  Sandbom  and  Ritchie  in- 
formed them  that  he  was  then  in  a  critical 
condition;  and  that  It  was  svigfcested  by  one 
of  them  tliat  if  any  property  matters  were 


to  be  considered  by  him  It  should  be  done 
Immediately.  BCr.  Krause,  a  friend  of  the 
deceased,  who  had  worked  for  him  for 
about  eight  years,  testifies  that  be  was  In 
the  house  In  the  morning,  and  heard  some 
conversation  between  the  deceased  and  Dr. 
Sandbom  which  Krohn  comprehended  and 
understood,  and  that  soon  after  the  depar- 
ture of  the  doctors  Krohn,  while  alone  in  the 
room  with  him,  spoke  to  him  concerning  his 
condition  and  property.  In  response  to  an 
inquiry  by  the  witness  respecting  the  situa- 
tion of  his  property,  he  informed  £^ause  that 
he  had  not  disposed  of  It,  and  directed  the 
witness  to  tell  the  Zachows  to  get  some  one 
to  attend  to  this  matter.  After  conveying 
this  request  to  tbe  Zachows  witness  again 
spoke  to  the  deceased  about  wbi»n  to  get  for 
the  puHMffie,  and  was  told  to  send  fw  Bert 
Zuehlke^  because  be  had  tli«etof(»e  done 
business  tor  him.  Zoehlke  was  sent  tor, 
but  could  not  come;  but  his  father,  the 
assistant  register  of  deeds  to  his  son,  Bert 
Zuehlke,  came.  Zuehlke  arrived  at  the  house 
at  about  8  o'clock,  found  Krohn  asleep, 
and  waited  about  15  minutes  until  he  awoke. 
Krause  and  Zuehlke  agree  that,  when  Zue- 
hlke went  up  to  Krohn,  they  exchanged  greet- 
ings and  shook  hands;  that  Krohn  spoke  to 
Zuehlke,  calling  him  by  name,  and  then 
Informing  him  that  he  wished  to  dispose 
of  his  property,  and  that  upon  inquiry  by 
Zudilke  as  to  how  he  wanted  to  arrange  it, 
be  replied  that  be  wished  to  give  It  to  his 
slstw  Mrs.  Zachow;  that  Zuehlke  then  ask- 
ed whether  be  wanted  any  of  it  to  go  to  his 
other  relatives,  and  that  Erobn  replied  that 
be  did  not;  but  wanted  to  give  it  all  to  the 
sister  Minnie,  with  whom  he  lived,  because 
he  had  been  with  her  during  his  Ul  health 
for  the  last  three  years;  that  he  then  told 
them  <tf  wlut  his  property  consisted,  and 
that  he  had  no  moavy  and  only  a  few  amall 
accounts  due  him,  naming  the  perscms  who 
owed  him;  that  deceased  told  them  the  de- 
Bcripti^m  of  the  lot  could  be  taken  from  bis 
deed,  which  would  be  found  In  his  trunk; 
that  Zuehlke  then  went  to  an  adjoining  room 
to  [ff^are  the  deed;  and  that  be  requested 
Zachow  to  find  another  person  to  sign  as  a 
witness.  He  broi^ht  a  Mr.  Klein.  The  deed 
was  aecnted  in  the  presence  of  Zuehlke, 
Krause,  and  Klein,  who  state  that  Zuehlke 
read  it  to  Krohn,  and  then  asked  lilm  wheth- 
er that  was  as  be  wanted  It;  that  he  re- 
plied that  it  was,  and  that  Krohn  was  then 
propp«d  up  In  the  t>ed  to  sign  it;  that  Zuehlke 
then  suggested  to  him  that  he  could  make 
his  mark  Instead  of  writing  his  name;  and 
that  he  did  so.  The  deed  was  then  slgBed 
by  the  witnesses,  and  taken  by  Zuehlke  to 
the  register  of  deeds'  office,  where  his  son 
affixed  the  acknowledgment  This  transac- 
tion occupied  from  an  hour  to  an  hour  and 
a  half.  Some  of  the  relatives  testify  to  be- 
ing called  and  to  having  arrived  at  the  house 
about  11  o'clock.  No  other  transactions  are 
shown  to  have  taken  place  lud] eating  tbac 
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Krohn  wu  consdons  and  bad  an  Intelllsent 
understanding  of  his  snrroundlngs,  except 
that  he  commrmlcated  to  those  abont  him 
at  different  times  the  need  of  their  assistance 
in  relieving  himself  of  bis  urine,  np  to  the 
boor  of  2  o'clock  Sunday  afternoon. 

There  Is  considerable  opinion  evidence. 
The  doctors  give  It  as  their  opinion  that  It 
was  Impossible  that  Krobn  conld  have  be&t 
in  a  consdocB  and  Intelligent  state  of  mind, 
as  testified  to  by  Znehlke,  Eranse,  and  Klein, 
when  the  transaction  of  deeding  the  property 
Is  said  to  have  occurred.  They  assert  that  bis 
condition  shortly  before  and  after  this  al- 
leged transaction  made  it  well  nlgb  Impossi- 
ble that  be  compr^end  and  onderstood  sucb 
a  transaction  so  as  to  make  an  Intelligent  dls* 
poeltlon  of  bis  property,  and  they  issny  ha.T- 
Ing  suggested  to  tbe  Zachows  that  the  deceas- 
ed make  soch  disposition.  A  like  opinion 
was  expressed  the  o&er  relatives  respect- 
ing deceased's  mental  capacilT  at  the  times 
they  saw  him.  The  court  found  that  Krohn 
was  mentally  competent,  and  that  be  made 
the  deed  at  the  time  of  its  execution,  and  that 
no  grounds  were  shown  for  declaring  it  in- 
Talld.  Judgment  was  awarded  dismissing 
the  complaint,  and  tor  costs  In  deftodants* 
favor.  This  la  an  appeal  from  nich  judg- 
ment 

C.  G.  Cannon  and  H.  C.  Sloan,  for  appel- 
lants.   Wilcox  &  Wilcox,  for  reapoudents, 

SIBBECKER,  J.  (after  stating  tbe  facts). 
The  court  found  that  Mr.  Krohn  bad  the  men- 
tal capacity  to  make  the  deed  at  the  time  It 
purports  to  have  been  executed.  This  finding 
Is  assailed  as  not  sustained  by  the  proof,  and 
raises  the  only  question  on  this  appeal.  The 
forcing  statement  gives  the  salient  eviden- 
tial facts  In  support  and  refutation  of  the 
coarffl  conclusion.  There  is  no  controvm^ 
but  that  Krohn  was  afflicted  with  a  serious 
malady  at  the  time  It  Is  claimed  ttaat  be  ex- 
ecuted this  deed.  It  la  amceded  that  Drs. 
Saudbom  and  Ritehle  visited  him  profes- 
sionally at  abont  6  o'clock  on  the  morning  of 
tbe  day  It  was  made.  They  express  their  be- 
lief ttaat  he  was  then  In  a  semicomatose  con- 
ditioD,  resulting  from  tbe  blood  polscming  Iih 
ddoit  to  tbe  malady  which  afflicted  blm. 
Dr.  Sandborn  testified  that  he  saw  bim  again 
at  about  1  o'clwA  in  the  afternoon,  and  states 
tlmt  ttie  coma  had  progressed  as  Is  usual  In 
such  cases,  and  tiiat  it  contlnaed  in  its  course 
fnHn  that  time  to  the  bour  of  bis  death,  at 
about  11  o'clock  in  tbe  eveniiuc  of  llie  next 
day.  The  expert  evld«x!e  of  the  doctors  la 
to  Iba  effect  that  the  deceased  was  In  a  sonl- 
comatose  condition  from  the  mranlng  of  the 
day  when  tbe  deed  was  made  and  executed 
nntil  death,  and  tbat  this  condition  rendered 
blm  practically  unconscious  and  Incapable  of 
having  an  intelligent  comprehension  and  nn- 
drasten^Ung  of  bis  snrronndings  and  busi- 
ness afTalrs.  They  also  express  the  opinion 
tbat  the  deceased  could  not  have  regained 


Budi  temporary  possession  of  bis  tntelligom 
and  mental  faculties,  from  this  semicomatose 
condition  as  to  enable  bim  to  Intelligently  un- 
derstand and  comprehend  tbe  nature  of  tbe 
transactions  Involved  lu  the  giving  of  this 
deed.  In  conflict  with  this  conclusion  re- 
specting his  mental  capacity  Is  the  positive 
evidence  of  the  scrivener,  Zueblke,  and  tbe 
witnesses  to  the  execution  of  the  deed.  They 
testify.  In  effect,  tbat  within  30  minutes  after 
the  visit  of  Drs.  Saudbom  and  Ritchie  Mr. 
Krause,  a  friend  of  Krohn,  who  had  worked 
for  him  for  about  eight  years,  stepped  Into 
tbe  room ;  that  Krohn  recognized  and  greeted 
bim,  spoke  of  bis  Illness  and  his-,  property, 
and.  in  response  to  Krause's  Inquiry  as  to 
whetbor  be  had  made  any  disposition  of  bis 
pn^erty,  directed  that  some  one  be  sent  for 
to  prepare  the  papera  for  a  disposition  of  it ; 
tbat  Juliiu  Zueblke  soon  arrived  in  response 
to  such  a  call,  and  after  waiting  about  15 
minutes  for  Krohn  to  awake  approached  the 
bed,  exchanged  greetings,  and,  upon  his  In- 
quiring what  Krobn  wanted  him  to  do,  Krohn 
stated  that  he  wished  to  give  bis  propwty 
to  his  sister  Mrs.  Zacbow,  explaining  tbat  be 
did  not  want  to  give  any  of  it  to  his  otber 
Bisters  or  bis  brother,  because  be  bad  lived 
with  tbe  Zachows  tta  many  years,  and  tbst 
Mrs.  Zadww  had  cared  for  him  during  bla 
recent  years  of  impaired  health;  and  tiut 
tbe  deed  was  prewired,  read  to  Krobn 
Zuehlke  In  the  presence  of  the  witnesses, 
and  Krohn  declared  it  embodied  and  complied 
with  his  wishes  and  dlrectious,  and  signed  It 
In  their  presence  in  the  manner  stated.  W« 
cannot  say  tikat  this  disposition  ot  his 
erty  was  unnatural  or  unreasonable.  It  is 
evident  tbat  this  slater  gave  bim  tbe  care  and 
attention  required  by  bis  impaired  bealtii  tat 
some  time  prior  to  his  death,  and  fumlsbed 
him  a  home  tot  a  number  of  years. 

Tbe  evidence  on  the  question  of  mmtal  ca- 
pacity Is  in  sharp  conflict  Tliere  Is  notliliig 
in  tbe  nature  ot  tbe  fiicts  testified  to  by  tbe 
scrivener  and  tbe  witnesses  to  tbe  deed  of  an 
unusual  character  or  which  they  were  Inca- 
pable of  observing  correctly  under  tbedrcum- 
stances,  and  It  cannot  be  rejected  upon  grounds 
of  mistake  or  mlsapprehenslcm  by  them.  Op- 
posed to  this  Is  tbe  <Kpinl<ai  of  the  doefavs 
that  tbe  Impaired  mental  condition  of  K^hn, 
resulting  from  tiw  malady  which  afflicted 
him,  rendered  him  moitally  Incapable  from 
its  inception  to  the  time  of  his  death  of  traiM- 
acting  any  business.  They  w»e  not  presoit 
when  the  deed  transaction  occurred,  and 
those  who  were  present  agree  In  their  testi- 
mony tiiat  tiie  deceased  was  folly  poeseased 
of  bis  mental  faculties;  that  he  gave  an  ID- 
talligent  explanation,  with  full  directions,  of 
what  be  wanted  done;  and  that  be  evinced 
a  clear  comprehension  and  understanding  of 
his  business  aflairs»  bis  relations  to  otberv. 
and  the  transactions  involved  In  tiie  transftar 
made  by  blm.  Since  the  drcnlt  court  beard 
and  saw  the  witnesses  while  tii^  tesMfled. 
this  gave  It  an  intportunity  to  Judge  of  their 
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Intelllsence,  fairness,  and  candor  we  do  not 
possess;  and  we  cannot  sa7  apon  tbe  record 
tbat  tbere  Is  a  clear  preponderance  of  the  evi- 
dence against  tbe  conclusion  of  the  trial 
court  Its  finding  Umt  tbe  deceased  was 
mentally  competent  to  make  tbe  deed  must 
■tand. 
Judgmmt  affirmed. 


WINTER  V.  BEEBE. 
(Supreme  Court  of  WiscouBln.  Dec.  12,  WOS.) 

1.  Assault  a«d  BATTEaT—JusriFiCATioN. 

Where  one  had  lawful  and  peaceable  pos- 
Befi-sion  of  another's  personalty,  the  latter  was 
not  juBtified  Id  committiag  an  assault  and  bat- 
tery in  order  to  obtain  possession,  though  the 
possessor  wrongfully  refused  to  deliver  it 

I  Eld.  Note. — For  cases  In  point,  see  vol.  4, 
Cent  Dig.  Assault  and  Battery,  $9  13,  14.] 

2.  Same— EviDKNCE— AnMissiBiLiTT. 

In  an  action  for  assault  and  battery,  evi- 
dence that  plaintiff  was  Intoxicated  and  border- 
ing on  imbecility  at  the  time  of  the  assault 
was  not  admissible  to  show  plaintiff's  conduct 
in  refusing  to  deliver  to  defendant  personal 
property  ol  the  latter,  to  regain  which  the  as- 
sault was  committed. 

Appeal  from  Circuit  Court,  St  Grolz  Coun- 
ty;  E.  W.  Helms,  Judge. 

Action  by  Lewis  M.  Winter  against  Walter 
W.  Beebe.  From  a  Judgm^it  In  favor  of 
platnUff,  defendant  appeals.  Affirmed. 

*  Action  to  recover  damt^es  for  assault  and 
battery.  The  undisputed  evidence  shows: 
Tbat  plaintiff  was  employed  by  defendant  to 
put  In  electric  dropllgbts  In  a  store  In  the 
city  of  New  Blcbmond.  Defendant  conducted 
a  drug  store  adjacent  to  the  store  in  question, 
and  about  five  days  prior  to  March  15,  1904, 
leased  this  store.  That,  although  said  stores 
were  In  the  same  building,  there  were  no 
doors  or  other  connection  between  them  al- 
lowing passage  from  one  to  tbe  other.  On 
raid  IStb  day  of  Marcb,  1904,  the  store  In 
question  was  practically  vacant,  save  tbat  a 
very  few  Items  of  furniture  stock  had  been 
placed  therein,  and  some  painters  had  been 
at  woA  in  tbe  store  until  about  the  middle 
the  forenoon,  end  after  they  left  plaintiff 
contlnned  to  work  tbere  alone.  At  5:30  p.  m. 
he  had  In  bis  possession  tbe  key  to  one  of 
the  back  doors,  which  was  given  to  him  by 
one  of  the  painters,  or  bad  been  taken  by 
him  from  the  door.  Defendant  went  Into  the 
store  where  plaintiff  was  at  work  about  5:30 
p.  m.,  and  asked  bim  where  the  key  to  tbe 
door  was,  and  plaintiff  replied  tbat  he  had 
It  In.  his  pocket  and  defendant  made  no  ob- 
jection. Tbat  shortly  after  6  p.  m.  plaintiff, 
not  having  completed  his  work,  left  his  tools 
In  the  store,  locked  the  door,  and  put  tbe 
ki^  in  his  pocket  and  mtered  defendant's 
drug  store  and  asked  him  who  would  be  at 
work  In  tbe  building  the  next  di^.  Defoid- 
ant  ttiea  asked  plaintiff  where  he  left  tbe 
k^,  and  plaintiff  replied  that  be  had  It 
in  bis  pocket  and  upon  request  refused  to 
give  It  19  until  he  had  finished  bis  wotk. 


and  gave  as  a  reason  that  bis  tools  were  In 
the  store.  Plaintiff  then  went  across  the 
street  to  tbe  post  office,  and,  when  be  came 
out,  defendant  accosted  him  and  requested  tbe 
key,  plaintiff  again  refusing  to  surrender  It 
wbereu[>on  defendant  grabbed  him.  led  him 
batdc  to  the  north  side  of  tbe  drug  store, 
and  threw  blm  down  three  tlm^,  each  time 
demanding  the  key,-  which  plaintiff  refused 
to  give  up;  his  leg  being  broken  the  last  time 
be  was  thrown.  At  tbe  close  of  tbe  testimony 
defendant  moved  tbe  court  to  direct  a  verdict 
of  no  cause  ot  action,  also  to  submit  tbe  Is- 
sues to  the  jury  on  a  special  verdict  Both 
motions  were  denied.  The  court  then  sub- 
mitted to  tbe  jury  tbe  question  of  amount  of 
damages,  which  were  assessed  at  $850.  and 
judgment  was  entered  for  plaintiff  upon  the 
verdict  from  which  this  appeal  la  taken. 

W.  F.  M<^Nally,  fw  appellant    Baker  ft 
Haven,  fbr  respondent 
• 

KBRWIN,  J.  (after  stating  the  faet^.  Two 
questions  arise  undor  the  asslgnmoits  of 
error:  First  was  the  conrt  right  in  holding 
that  upon  the  evidence  tiie  plaintiff  was  en- 
titled to  Judgment  and  in  submitting  to  tbe 
Jury  only  tbe  questlw  of  amount  of  damages? 
and,  second,  did  tbe  court  err  in  excluding 
evidence? 

L  The  facts  In  tlila  case  bring  it  clearly 
within  tbe  rule  of  Honson  v.  Lewis,  128  Wis. 
583,  101  N.  W.  lOM.  The  plaintiff  bad  peace- 
able possession  of  the  key.  and  tbe  defendant 
was  not  Justified  in  making  an  assault  upon 
plaintiff  for  tbe  purpose  of  getting  possession 
of  It  He  ther^ore  was  liable  fw  the  dam- 
ages resulting  from  such  unlawful  acts.  Mon- 
son  T.  Lewto,  supra. 

2.  Brror  is  assigned  because  the  court  ex- 
cluded evidence  to  the  effect  that  plaintiff 
was,  at  tbe  time  of  Injury,  under  the  Influence 
of  liquor,  on  the  ground  that  such  evld^ice 
would  have  shown  tbat  plaintiff  was  on  this 
account  ''bordering  on  imbecility,  half  crazy." 
On  objection  to  the  evidence  defendant's  coun- 
sel expressly  stated  that  he  did  not  offer  It 
on  the  question  of  damages,  but  for  the  pur- 
pose of  showing  tbe  strange  conduct  of  plain- 
tiff at  the  time  of  the  injury  as  a  reason  why 
he  kept  tbe  key.  It  was  clearly  Inadmissible 
for  such  purpose,  and  no  error  was  conunltted 
In  occluding  it  We  find  no  errw  in  the 
record. 

Judgment  affirmed. 


OALL  V.  OALL  et  aL 
(Bnpreme  Court  of  Wisconsin.   Dec  12,  IMS.) 
L  Deeds — CoNnmons  8UB8iQimn<— Nokfkb- 

rORMANCE. 

A  conveyance  of  land  in  consideration  of 
support  maintenance,  medical  treatment,  and  a 
home  on  the  premises  conveyed  creates  an  estate 
upon  a  condition  anbseqiicnt  subject  t*  ba  de- 
feated on  nonperformance  of  the  condition. 

[Ed.  Note.— For  cases  in  point,  ses  ToL  10, 
Cent  Dig.  Deeds,  |  490.] 


Digitized  by 


Google 


105  NORTHWESTBRN  BEPOBTBB. 


(Wis. 


2.  Same — ^Waivxb  or  Fobfeitum  rai  Bbea.ch. 

Wbere  land  was  conveyed  In  eonsideratloD 
of  certain  annual  paymentfl  to  the  grantor  in 
money  and  personal  property  for  support  and  a 
home  on  tbe  premises  conveyed,  an  action  at 
law  for  breaches  committed  prior  to  the  action 
and  the  receipt  of  pajmients  after  such  breaches 
did  not  constitute  such  an  election  of  remedies 
as  to  defeat  an  action  to  rescind  for  subsequent 
breaches  in  falUnc  to  make  tbe  pajmrata  and  in 
contracting  to  sell  the  premises. 

8.  Saue. 

Where  the  grantee,  in  a  deed  made  in  con- 
sideration of  his  contract  to  support  the  grantor 
and  fumlab  ber  a  borne  on  the  premises,  com- 
mitted  a  breach  of  the  condition  by  selling  tbe 

S remises  and  depoeiting  a  deed  in  escrow,  to  be 
elivered  on  payment  of  the  price,  without 
making  any  provision  for  his  grantor's  protec- 
tion, sncb  grantor  had  a  right  to  submit  to  the 
contract  of  sale  without  jeopardizing  ber  right 
to  rescind  for  breach  of  the  condition. 

4.  Saub— PBoaixDiiros  to  Bitfobcb  Fcsfeit- 
URE — EvmsNOB. 

Where  the  court.  In  an  action  to  set  aside 
a  deed  for  breach  of  conditions  subsequent, 
found  for  plaintiff  on  breaches  occurring  subse- 
quent to  the  commencement  of  a  former  action 
at  law  for  other  breaches,  and  the  evidence  of  tiie 
subsequent  breaches  waa  sufficient  to  support  tbe 
findings,  It  was  Immaterial  that  the  court  looked 
into  the  record  of  the  former  action  with  refer- 
«ice  to  the  breaches  prior  to  that  suit,  especially 
as  it  was  necessary  to  look  Into  such  record  to 
some  extent  for  the  purpose  of  an  accounting. 

G.  Sake — Findings. 

In  an  action  to  set  aside  a  deed  for  breach 
of  conditions  subseqaent,  the  court  looked  into 
the  record  of  a  former  action  at  law  for  breaches 
occurring  prior  to  that  action ;  but  the  evidence 
of  subsequent  breaches  was  sufficient  to  entitle 
plaintiff  to  the  relief  demanded,  and  the  court 
ruled  that  tbe  presoit  actitm  mnst  stand  on 
breaches  subsequent  to  the  commencement  of  the 
former  action.  Held  obvious  that  the  court 
based  its  findings  on  evidence  of  the  8ub8equ«it 
breaches. 

6.  Saui— Issues,  Pboof,  and  Vabiance. 

An  amended  complaint,  in  an  action  to  set 
aside  a  deed,  alleged  that  one  of  defendants  bad 
or  claimed  to  have  some  interest  in  the  premises 
by  reason  of  certain  contract  relations  entered 
into  with  plaintiff's  grantee.  Sudi  defendant's 
answer  alleged  that  nis  interest  was  acquired 
and  held  in  good  faith  without  knowledge  of  any 
claim  of  plaintiff  to  the  premises.  Held  suffi- 
cient to  raise  the  issue  of  plalntUTs  equities  and 
defendant's  notice  thereof. 

7.  MORTOAOES — MOBIOAQBE  AB  BONA  Fim  PUB- 
OHASEB — NonCE. 

Where  it  appears  that  the  mortgagee  of  real 
estate  knew  that  tbe  mortgagor's  grantor  had  a 
room  reserved  in  the  boose,  and  he  admits  he 
knew  sncb  grantor  had  some  rights  or  interest  in 
the  premises,  and  he  also-  knew  that  part  of  the 
money  raised  by  his  mortgage  went  to  pay  a 
Judgment  in  an  action  by  such  grantor  against 
the  mortgagor  for  breach  of  an  agreement  for 
support  and  maintenance,  under  which  aiEree- 
ment  the  mortgagor  had  only  an  estate  on  a  con- 
dition subsequent.  It  is  sufficiently  shown  that 
he  had  notice. 

8.  Saue. 

Where  a  mortgagee  had  notice  that  tbe 
mortgagor  bad  only  an  estate  on  condition  sub- 
sequent, his  mortgage  is  subject  to  the  grantor's 
equity,  although  he  did  not  know  that  the  con- 
dition bad  been  broken. 

Appeal  from  Olrcult  Oonrt;  Sank  Oonnty; 
B.  Baj  Stevena,  Judge. 

Action  bj  RoBlna  Oall  agnlnat  Charles  Oall 
and  otbera  to  set  aside  and  lesdnd  a  deed. 


From  a  Judgment  for  plaintiff,  deffendaiits 
appeaL  Affirmed. 

The  plaintiff,  a  widow  72  years  old,  «i  the 
28th  day  of  November,  1898,  In  consideration 
of  support  and  maintenance,  conveyed  to  ber 
■on,  Charlee  Gall,  her  farm  In  Sank  county, 
consisting  of  120  acres,  wofth  about  $1,500, 
together  with  personal  property  thereon  of 
the  estimated  value  of  $400.  Tbe  deed  was 
an  absolute  conv^ance  from  plaintiff  to 
son,  Charles  Oall,  defendant  In  this  action. 
The  agreement  far  support  and  main- 
tenance was.  In  a  separate  fnstmmeiit, 
executed  bt  the  same  time  as  tbe  deed, 
and  provided  that  defendant  Charles  Gall 
should  pay  yearly  to  plalutlff  20  bushels  of 
wheat  800  pounds  of  dressed  pork,  00  pounds 
of  beef,  IS  bnsbels  of  potatoes,  feed  and  pas- 
tore  for  one  cow,  12  chickens  and  feed  ft»r 
same,  12  cords  of  four-foot  hardwood,  $20  in 
cash,  and  plaintiff  also  to  have  tbe  main 
room  and  bedroom  in  the  stone  house  on  tbe 
prmises,  defendant  Oall  to  fDmlsh  medical 
treatment  to  plaintiff  when  sick  and  good 
care,  and  at  death  to  pay  $30  for  foneral 
expenses,  plaintiff  to  keep  all  her  bonsehold 
fnmltnre  as  long  as  she  lived,  and  deCmdant 
Gall  to  have  all  tbB  rest  and  residtie  of  tbe 
personal  property  belonging  to  plaintiff,  and 
was  also  to  pay  $275  to  tbe  hein  of  plalnUff 
and  the  debts  on  personal  property  up  to 
November  28,  1883.  These  instnunenta  werv 
recorded  in  tbe  office  of  the  register  of  deeds 
ft>r  Sauk  county,  the  deed  on  tbe  Ist  day 
of  December,  1898,  and  the  agreonent.  whi^ 
was  executed  in  the  presence  of  witnesaea. 
but  not  acknowledged  and  gave  no  deaerlp- 
tlon  of  tbe  land,  on  tbe  28d  day  of  AprIL 
1901  In  December,  ^01,  salt  was  tODugbt 
by  plaintiff  against  defendant  Oall  on  aooonnt 
of  alleged  breach«i  of  this  agreement  in 
failure  to  furnish  annually  the  mon^  and 
property  agreed  to  be  delivered  to  her  be- 
foi:e  December,  1901,  and  Judgment  rendered 
for  plaintiff,  affirmed  by  this  court  on  amiieal. 
dall  T.  Gall.  120  Wis.  270,  97  N.  W.  938.  At 
the  time  of  the  conveyance  of  the  farm  to  de- 
fendant Gall  there  was  a  mortgage  of  $nOQ 
thereon.  On  October  10, 1901,  defendant  Gall 
and  wife  made  a  lease  to  La  Rue  and  Groto- 
pborst  (tf  the  premises,  with  privily  of  ex- 
ploration f6r  Ircm  ore,  and  with  option  to  pur- 
chase for  $12,000;  defendant  Gall  agreeing, 
on  imyment  of  said  sum,  to  oaavey  title  to 
tliem  by  good  and  sufficient  warranty  deed. 
Afterwards  the  Interest  of  La  Rue  and  Gro- 
t(9homt  was,  for  value;  assigned  to  defend- 
ant Sauk  Oounly  Land  &  Mining  Company, 
and  thereafter  the  Sauk  County  Land  &  kUn- 
Ing  Company  leased  tbe  premises  to  defend- 
ant M.  L.  Patterson,  granting  to  hhn  the 
right  to  prospect  on  the  premises  for  Iron 
ore,  and  he  thereafter  assigned  to  tbe  Patter- 
son Iron  Mining  Company  his  rights,  which 
latter  company  went  upon  the  premises  and 
expended  considerable  money  in  developing 
the  property,  and  in  1903  discovered  thereon 
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bodies  of  Talnable  Iron  ore.  In  Ausnst;  1908; 
defendant  Gal)  and  wife  nnder  the  agree- 
ment entered  Into  to  sell  Bald  premises  exe* 
cnted  a  warranty  deed  of  the  Bame  to  Sank 
Coun^  Land  &  Mining  Company,  and  deliv- 
ered It  to  the  Bank  of  Baraboo,  to  be  held  In 
escrow  nntll  payment  to  said  bank  by  the 
Sank  County  Land  ft  Mining  Oompany  of  the 
snm  of  |11,8S0,  balance  of  purchase  price, 
which  payment  was  to  be  made  October 
10,  1005.  After  the  conveyance  to  defendant 
Gall  he  took  np  the  $600  mortgage  on  the 
premises  and  gave  a  new  one  to  Mrs.  Gattiker 
for  about  $1,800,  and  afterwards,  and  In 
February,  1904,  took  up  the  Qattlker  mort- 
gage and  executed  a  new  one  to  defendant 
M.  L.  Patterson  for  $2,500. 

This  action  was  commenced  In  August, 
1904,  against  defendants  Charles  Qall  and 
the  Sauk  County  Land  ft  Mining  Company  to 
set  aside  and  rescind  deed  from  plaintiff  to 
Charles  Gall,  and  for  an  accounting  and  gen- 
eral relief,  and  afterwards,  upon  application 
of  defendant  Gail,  M.  L  Patterson  and  Pat- 
terson Iron  Mining  Company  were  made  par- 
ties defendant;  the  complaint  ailing  that 
they  claimed  some  Interest  In  the  premises. 
The  defendants  answered  separately ;  the  an- 
swer of  Patterson  alleging  defective  descrip- 
tion In  his  mortgage,  and  setting  np  that  he 
held  under  his  mortgage  without  knowledge 
of  any  claim  of  the  plaintlft  to  the  premises 
described  in  the  complaint.  The  court  found 
that  the  agreement  to  support  and  maintain, 
which  was  the  consideration  of  the  convey- 
ance, bad  been  reached  before  December, 
1901.  and  that  plaintiff  was  obliged  to  resort 
to  the  courts  to  compel  defendant  Charles 
Gall  to  perform,  and  that  breaches  had  been 
committed  since  December,  1901,  and  that  be- 
cause of  such  breaches  plaintiff  bad  been 
obliged  to  abandon  her  home  and  rely  upon 
others  for  shelter,  care,  and  support;  tliat 
defendant  Gall  bad  contracted  to  sell  the 
premises  and  delivered  a  deed  In  escrow; 
that  the  objects  sought  to  be  secured  by  tbe 
contract  between  plaintiff  and  defendant  Qall 
i»Qld  not  be  secured  by  further  continuance 
of  the  same;  that  defendant  M.  L.  Patterson, 
when  be  took  the  $2,500  mortgage,  bad  no- 
tice of  the  plaintiff's  rights  In  the  premises. 
The  court  stated  the  account  between  plain- 
tiff and  defendant  Gall,  and  found  that  the 
deed  and  contract  should  be  rescinded  and 
set  aside,  and  that  the  rescission  be  subject 
to  the  rights  of  the  defendants  Patterson  Iron 
Mining  Company  and  Sauk  County  Land  ft 
Mining  Oompany,  and  that,  on  compliance 
with  tbe  option,  the  Sauk  County  Land  ft 
Mining  Company  have  title  to  the  premises 
under  the  order  of  the  court,  and  that  the 
balance  of  the  consideration  under  the  option, 
fll,890,  be  paid  Into  court  during  the  option 
period  for  the  benefit  of  the  parties  entitled 
tfa^eto,  and  that  the  mistake  In  the  Patter- 
eon  mortgage  be  corrected  and  such  mort- 
gage remain  an  absolute  Men  against  the 
land  for  the  sua  of  |G30,  and  the  balance  of 


bit  mortgage  interest  be  a  Hen  upon  and 
payable  out  of  any  money  which  should  be 
due  defendant  Gall,  subject  to  the  plaintiff's 
Judgment  for  costs.  The  defendant  Charles 
Gall  appealed  from  the  whole  Judgment  and 
defendant  M.  L  Patterson  from  the  portion 
respecting  his  mortgage  lien. 

Grotopborst,  £vans  ft  Thomas,  for  aff- 
iants.  Stone  ft  Malone,  for  respondent. 

KEKWm,  J.  (after  stating  tbe  facta).  Tbe 
main  questions  in  controversy  on  Gall's  Ap- 
peal are,  first,  whether  the  suit  for  breach  of 
contract  commenced  In  December,  1901,  by 
plaintiff,  and  her  subsequent  action  In  accept- 
ing and  receiving  benefits  under  the  contract, 
amounted  to  an  election  of  remedies  on  her 
part  BO  as  to  bar  tbe  present  suit;  and.  sec- 
ond. If  such  was  not  an  election  of  remedies, 
do  the  findings  of  fact  warrant  the  Judg- 
ment, and  are  they  sustained  by  tbe  evidence? 

1.  The  conveyance  of  the  premises  In  gues- 
tlou  by  plaintiff  to  defendant  Charles  Gall, 
in  consideration  of  support,  maintenance, 
medical  treatment,  good  care,  and  a  home 
upon  the  premises  conveyed,  created  an  es- 
tate upon  condition  snbaequent,  subject  to  be 
defeated  upon  the  nonperformance  of  such 
condition.  Glocke  v.  Olod^e,  118  Wis.  303, 
89  N.  W.  118,  67  L  R.  A.  458.  This  doctrine 
is  well  established  by  the  authorities,  and 
not  seriously  disputed  by  counsel  for  appel- 
lant It  Is  insisted,  however,  that  tbe  com- 
mencement of  the  action  at  law  In  Decem- 
ber, 1901,  to  recover  damages  on  account  of 
failure  to  make  payments  annually  as  agreed 
prior  to  December,  1901,  and  the  prosecution 
of  such  action  to  Judgment  by  plaintiff,  as 
well  as  the  receipt  by  hCT  of  payments  under 
the  contract  subsequent  to  December,  1901, 
amounted  to  an  election  of  remedies  by  plain- 
tiff, and  that  she  could  not  thereafter  main- 
tain a  suit  in  equity  to  rescind  tbe  contract 
The  action  at  law,  commenced  In  December, 
1901,  was  for  prior  breaches  on  account  of 
failure  to  make  annual  payments  In  money 
and  propwty  as  provided  in  the  contract  for 
the  support  and  maintenance  of  the  plain- 
tiff. Such  breaches  constituted  a  separate 
cause  of  action.  Tbe  action  at  law  which 
went  to  Judgment  in  favor  of  the  plaintiff, 
and  which  was  affirmed  by  tbis  court  (Gall 
V,  Gall,  120  Wis.  270,  97  N.  W.  938),  cover- 
ed breaches  prior  to  the  commencement  there- 
of, and  for  such  the  plaintiff  had  tbe  right 
to  rescind  or  sue  for  damages.  She  bad  the 
same  right  of  redress  for  subsequent  breaches. 
The  fact  that  she  was  compelled  to  sue  for 
the  recovery  of  annual  Installments  falling 
due  before  December,  1901,  affords  no  grounds 
for  holding  that  for  subsequent  breaches  she 
could  not  rescind.  The  doctrine  of  election 
of  remedies  prohibits  one  from  Intentionally 
taking  different  and  Inconslst^t  positions  to 
the  detriment  of  his  adversary.  2  Van  Fleet, 
Former  Adjudication,  i  438.  The  subject  has 
been  often  and  fully  discussed  by  this  court 
Many  of  the  cosei  are  reftfred  to  by  couuel 
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for  appellant  u  autborllT  tor  his  position, 
but  It  vlll  be  seen  that  tn  these  cases  the 
causes  of  action  between  which  choice  conld 
be  made  existed  at  the  time  of  election  and 
were  inamslstoit  Hence  the  choice  of  one 
barred  the  right  to  aftmtrards  pursue  the 
othCT.  Barth  t.  Lo^elholtz  et  al^  108  Wis. 
068,  84  N.  W.  846;  CarroU  T.  Fethers  et  al., 
102  Wis.  4S6.  78  N.  W.  004;  Bowell  T.  Smith. 
328  Wis.  510»  102  N.  W.  1.  Th^  Is  nothtnc 
In  the  iweaent  suit  Inconslatent  with  the  for- 
mOT.  It  is  based  upon  a  separate  cause  of 
action  accruing  subsequent  to  the  commence- 
ment of  the  tarmBt  action  and  perfectly 
consistent  with  the  agreonent  upon  which 
ttie  first  action  was  based.  But  It  Is  claim- 
ed tiiat  the  8Ubsequ«it  breaches  upon  whldi 
the  present  action  rests  existed  and  were 
known  to  plaintiff  when  the  former  action 
at  law  waa  brought,  and  that  if  such  action 
was  not  an  election  of  remedies,  in  connec- 
tion with  the  aubsequCTt  conduct  of  plain- 
tlff  In  receiving  payment  under  the  contract 
with  knowledge  of  the  facts,  It  did  constitute 
such  election.  We  are  unable  to  come  to  this 
conclusion.  The  court  below  found  that  the 
previous  legal  action  constituted  an  election 
of  remedies  on  the  part  of  plaintiff  for  any 
breaches  occurring  prior  to  December,  1901, 
of  which  she  had  knowledge,  and  that  In 
the  present  actloQ  she  was  left  free  to  proTO 
any  breach  that  occurred  subsequent  to  the 
commencement  of  the  prior  action.  The  case 
before  us  was  tried  In  the  court  below  and 
determined  upon  the  theory  that  only  breaches 
anbsequent  to  the  commencement  of  the  prior 
action  formed  the  grounds  of  judgment,  and 
that  substantial  breaches  occurred  after  the 
commencement  of  the  former  action.  The 
record  In  the  former  action  shows  that  It 
was  brought  to  recover  annual  payments  due 
to  plaintiff  under  the  contract,  and  that  the 
question  of  option  on  the  property  waa  nei- 
ther litigated  or  considered,  and  it  does  not 
appear  that  It  was  known  to  plaintiff  at  the 
time.  While  glv«i  In  October.  1901,  the  evi- 
dence does  not  establish  that  plaintiff  had 
actual  knowledge  of  it.  and  It  waa  not  re- 
corded until  January  5,  1903.  Nor  do  we 
think  the  acceptance  of  annual  payments 
made  after  the  commencement  of  the  prior 
action  should  In  any  manner  prejudice  the 
plaintiff's  rights  In  the  present  action.  She 
was  entitled  to  presume  after  determination 
of  such  prior  action  that  the  defendant  Gall 
would  perform  on  his  part,  and  the  fact 
that  she  attempted  to  abide  by  the  contract 
should  not  prejudice  her  rights  in  the  present 
action  on  account  of  subsequent  breaches. 
Her  patient  «idurance  of  the  defendant 
Gall's  wrongs  by  repeated  breaches  certainly 
cannot  operate  to  bar  her  right  to  rescind 
when  such  conduct  on  his  part  became  un- 
endurable. Enutson  et  al.  v.  Bostrak,  99 
Wis.  469,  75  N.  W.  156;  Olocke  v.  Glocke, 
113  Wis.  803.  89  N.  W.  118,  57  L.  R.  A.  45a 
2.  It  is  further  contended  that  the  Judg- 
ment la  not  supported  by  the  findings,  nor 


the  findings  by  Uie  evldmca  We  legard  tbi» 
omtentlon  nntenable.  The  flndlncs  fully 
tabUah  substantial  breaches  of  the  oontraict 
after  the  commencement  of  the  toxruer  legal 
action  In  failure  to  make  the  payments  and 
furnish  the  care  and  support  according  to  the 
contract,  OS  wdl  as  in  contracting  to  sell  the 
property.  It  Is  sold,  however,  that  the  option 
was  given  October  10,  1901,  and  that  subse- 
Quently  plaintiff  demanded  and  received  pay- 
ments under  the  contract  and  at  the  first 
opportunity  ratified  and  approved  the  option. 
But  the  option  was  given  without  her  knowl- 
edge or  consent,  and  was  not  recorded  ontU 
January  5,  1003,  nor  does  It  appear  tbat 
plaintiff  had  actual  knowledge  of  It  nnti) 
about  the  time  of  the  commencement  of  the 
present  action.  Moreover,  the  title  of  record 
being  in  defendant  Gall,  and  the  owners  of 
the  option  claiming  as  bona  fide  purchasers 
in  good  faith.  It  was  neither  necessary  not 
advisable  for  plaintiff  to  enter  Into  a  con- 
test with  owners  of  tbe  option.  She  had  a 
right  to  submit  to  the  contract  of  sale  with- 
out In  any  way  Jeopardizing  her  own  inter- 
ests. She  was  not  a  party  to  the  deal  with 
them,  had  no  notice  of  it,  and  no  provision 
was  made,  so  far  as  appears  from  the  rec- 
ord, to  protect  her  Interest  If  the  option 
were  carried  out  according  to  the  deal  with- 
out plaintiffs  intervention  and  the  purchase 
price  paid  to  defendant  Gall,  tiie  plaintiff 
would  be  deprived  of  a  substantial  part  of 
the  consideration  of  the  agreement  and  left 
without  security  for  the  performance  of  tbe 
contract,  and  no  relief,  except  the  personal 
obligation  of  defendant  Gall.  Such  remedy 
would  clearly  be  n  poor  substitute  for  rescis- 
sion and  restoration  to  her  former  rlgbta. 
Considerable  streaa  is  placed  upon  tbe  fact 
that  the  findings  are  based  upon  what  took 
place  before  the  action  at  law,  and  not  aft- 
erwards. Without  considering  bow  far  the 
court  below  was  Justified  in  looking  into  tbe 
record  on  the  former  trial  at  law  respecting 
the  ill  treatment  of  plaintiff  prior  to  that 
suit,  we  are  satisfied  that  sufficient  has  been 
shown  to  support  the  findings  upon  brea<Jies 
occurring  subsequent  thereto,  and,  the  trial 
court  having  ruled  that  the  instant  case 
must  stand  upon  breaches  subsequent  to  tbe 
commencement  of  the  former  action,  it  is 
obvious  that  the  court  in  its  findings  rested 
the  case  solely  upon  such  breaches. 

It  is  also  argued  that  the  Intended  sale  of 
the  farm  was  not  to  relieve  the  son  of  fur^ 
ther  liability  to  support  and  care  for  his 
aged  mother,  but  to  better  the  condition  of 
both.  Yet  It  does  not  appear  that  any  jiro- 
vlsloo  was  made  in  the  option  or  deed  fOr  tbe 
mother's  security  In  such  improved  condition, 
or  otherwise,  and  from  past  experience,  and 
the  existing  condition  when  she  began  this 
suit,  she  had  a  right  to  believe  that  her  wel- 
fare might  not  be  considered.  We  do  not 
regard  the  argument  of  counsel  oa  this  point 
persuasive,  nor  do  we  think  the  contention 
tliat  the  court  must  not  look  at  the  neord 
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mi  fiocner  trial  of  dedded  welgbt,  because  It 
waa  neceasaty  to  some  extent,  at  least,  to 
look  Into  It  on  accounting,  it  for  no  other 
pnipoae.  We  are  satisfied  that  the  findings 
BiQ^rt  tbe  Judgment  on  the  grouiid  of 
breacbee  occurring  after  the  former  salt,  and 
ttmt  such  findings  are  aapported  by  ample 
evidence,  Independent  of  the  record  of  the 
former  trial.  The  evidence  abows  that  there 
waa  failure  to  deliver  arUclee  agreed  to  be 
fomlabed  annually,  besides  the  evidence  con- 
cerning snbatanttal  breadi  by  the  option  sale 
and  dellveiT  of  the  deed  In  escrow,  aa  well  as 
fanoTB  to  fnmlsh  care  and  attention  clearly 
<»ntemplated  by  the  contract  The  relations 
<xiatlng  between  mother  and  son  were  such 
aa  to  plainly  show  that  ahe  need  expect  no 
cate  orattoitlon  such  as  should  be  furnished 
undo-  the  contract  Nor  does  It  appear  that 
plaintiff  waa  responsible  for  the  breacbea. 
Tbe  am,  though  bound  by  contract,  If  by  no 
oth»  tie,  to  care  for  and  minister  to  the 
wants  of  bis  aged  mother,  did  not  speak  to 
%ex  when  he  met  her  on  the  road,  and  had 
00  dealings  of  any  kind  with  her  after  De- 
cember 8,  1008,  and  wptikt  In  the  most  cruel 
axid  Inhunua  mannw  of  her  in  publla 

a  The  defendant  Patteraoo  on  his  appeal 
x«liea  upon  all  questions  raised  and  contested 
1^  defraidant  Gall,  and,  In  addition  thereto, 
makes  tha  following  pointB :  Tirst  That  the 
question  of  plalntUTs  egulttoa  was  not  raised 
by  the  pleadings.  Second.  If  so  raised,  de- 
fendant Patterson  had  no  notice,  and  eren  If  I 
he  had,  still  the  amount  for  which  his  mort- 
gage should  constitute  a  Hen  waa  more  than 
$630.  On  the  proposition  of  notice  the  amend- 
ed complaint  alleged  that  defendant  Patter- 
son had  or  claimed  to  hare  some  Interest  In 
the  premises  described  In  the  complaint  by 
reason  of  certain  contract  relations  entered  In- 
to with  defendant  Oall  and  bis  grantees,  and 
prayed  that  his  rights  and  Interests  be  ad- 
judged and  determined  by  the  court  To  this 
amended  complaint  Patterson  answered,  set- 
ting forth,  in  effect,  that  hla  Interest  was  ac- 
quired and  held  honestly  and  In  good  faith, 
without  knowledge  of  any  claim,  real  or  pre- 
tended, of  the  plaintiff  to  the  premises.  The 
question  of  whether  defendant  Patterson 
bad  notice  was  litigated  upon  the  trial  and 
determined  by  the  court  against  the  conten- 
tion of  said  defendant  IQ  connection  with  the 
question  of  the  plaintiff's  right  to  rescind. 
It  appears  from  the  record  that  tbe  defendant 
Patterson  was  put  upon  his  proof  and  from 
the  allegatloiw  of  his  answer  so  understood 
it  The  estate  of  defendant  Gall  as  allied 
in  the  complaint  was  an  eatate  upon  condltlwi 
■nbwqnent  subject  to  be  defeated  upon  near 


performance  of  the  condition.  Glocke  v. 
Glocke,  113  Wis.  S03.  89  N.  W.  118^  B7  L.  R. 
A.  458.  The  claim  of  defendant  ^ttorson 
was  litigated  upon  the  tbeoir  Out  he  had  no 
notice  of  the  equities  of  the  plalntUf.  and  we 
think  the  allegations  of  tbe  compliant  and 
answer  sufficient  to  raise  that  Issue. 

But  it  is  urged  that  the  evidence  Is  not 
sufficient  to  charge  defendant  Pattersm  with 
notice  of  the  plalntUTa  equities.  The  coort 
below  fbund  that  he  had  notice,  and  we  think 
there  la  no  such  preponderance  of  the  evi- 
dence against  this  finding  as  would  Justify  us 
in  disturbing  It  There  ia  evidence  tiiat 
Patteraon  knew  before  he  took  the  mortgage 
In  question  tbat  plaintiff  had  a  room  reserved 
In  tbe  house,  and  says  he  knew  she  had  some 
rights  or  Into^  In  tbe  place.  He  also  knew 
tbat  part  of  the  mraiey  raised  by  this  mort- 
gage went  to  pay  a  Judgment  growing  out  of 
tbe  litigation  between  plalntUE  and  defendant 
Gall,  besides  otbex  evidence  trading  to  show 
Dotlee,  unnecessary  to  detail. 

It  is  further  urged  by  counsel  that  even 
bad  Pattoson  known  of  the  agreemoit  exist- 
ing between  defendant  Gall  and  plaintiff,  his 
security  could  not  be  impaired  unless  be  knew 
that  the  agreement  was  brokm,  and  that 
plaintiff  had  reason  or  grounds  for  bringing 
the  suit  to  set  aalde  the  deed.  This  oouten- 
Uaa  cannot  be  sustained.  If  defendant  Pat- 
terson knew  of  the  agreement  he  knew,  or 
waa  bound  to  know,  that  defendant  Gall  had 
I  only  an  eatate  upon  condition  subsequent  and 
that  he  could  get  no  greater  Interest  through 
bis  mortgage  than  defendant  Gall  had,  and 
tbat  whenever  Gall's  estote  waa  defeated  A)r 
condition  brokai,  plaintiff  became  repossessed 
of  her  former  eetote.  Glocke  v.  Glocke^  118 
Wis.  803,  89  N.  W.  lis,  B7  L.  R.  A.  45&  Upon 
accounting  defendant  Gall  waa  allowed  all 
claims  paid  under  his  agreement  with  plain- 
tiff, and  also  Interest  on  the  mortgage  debt 
existing  at  tbe  time  of  the  execution  of  the 
deed  by  plaintiff  to  htm.  together  with  the 
value  of  the  Improvements  made  upon  tbe 
premises,  and  defendant  Patterson  by  tbe 
Judgment  was  given  an  absolute  Men  for  $630, 
amount  of  the  Hen  existing  under  tbe  prior 
mortgages,  and,  In  addition  thereto,  tbe  bal- 
ance of  bis  mortgage  interest  was  made  a 
lien  upon  the  premises  for  the  amount  found 
due  defendant  Gall  on  accounting,  subject 
to  tbe  plalntitrs  coste  in  tbe  present  action. 
Defendant  Patterson,  therefore,  has  no  cause 
for  complaint  We  think,  tbe  findings  of 
tbe  court  below  are  susteined  by  tbe  evi- 
dence and  support  tbe  Judgment  and  that 
tbe  Judgment  should  be  affirmed. 
Judgment  affirmed  on  both  ajqiieals. 
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(Bnpreme  Govt  of  Iowa.   Jan.  18^  1906.) 

1.  Pbimoifal  and  Aaxnr  —  ATn;HOBiTT  or 
Aosnr. 

An  agent,  having  authoritr  to  lease  the 
land  of  his  principal  and  look  after  the  latter's 
interests  in  a  general  vaT,  has  no  implied  au- 
thority to  construct  on  hia  princiiMi'B  land  a 
ditch  for  the  purpose  of  dramlng  water  from 
the  agent's  adjoining  land. 

2.  WaTEBS  WaTEB  COUBSES— FLOOD  IRQ 
LAN  DB— OOMDUTTS— OONTBIBUTOBT  NEGLI- 
GENCE. 

In  an  action  against  a  railroad  for  damages 
to  plaintiCPs  land  resalting  from  the  overflow 
of  surface  water  caosed  by  an  insufficient  con- 
duit under  defendant's  track,  the  fact  that  after 
the  construction  of  the  conduit  plaintiff  dug 
certain  drainage  ditches  on  his  land,  draloing 
the  water  in  the  direction  of  the  conduit,  did 
not  affect  his  right  to  recover,  in  the  absence 
of  evidence  that  the  flow  of  water  to  be  dis- 
charged through  the  culvert  was  thereby  aug- 
mented. 

8.  Saub— Qdkbtion  fob  Jttbt. 

Id  an  action  against  a  railroad  for  damages 
to  plaintiff's  land  resulting  from  the  overflow 
of  surface  water,  caused  by  an  insufficient 
conduit  under  defendant's  track,  the  question 
whether  the  digging  by  plaintiff  of  certain 
drainage  ditches  on  bis  land,  causing  surolui 
waters  to  flow  In  the  direction  of  the  conduit, 
augm^ted  the  flow  of  water  to  be  discharged 
through  the  conduit,  so  as  to  constitute  contribu- 
tory negligence  on  plaintiff's  part  waa  tor  the 
jury. 

4.  Sake— Actionable  Injubt. 

Evidence  that  by  reason  of  the  insufficiency 
of  a  culvert  under  defendant's  railroad  tracks 
surface  water  waa  at  times  dammed  against  the 
railway  and  embankment  and  flooded  oack  over 
a  considerable  portion  of  plaintiff's  land,  inter- 
fering materially  with  Its  use  and  destroying 
the  crops,  ^ow^  an  actionable  injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Waters  and  Water  Courses,  S  21U.J 

5.  JUDOUENX  — RU  JlTDICATA— OoHTinmnQ 
Injubies. 

Where  the  Injury  to  land  caused  by  the 
damming  of  surface  waters  is  one  which  will 
continue  indeflnitely,  without  change  from  any 
cause  but  human  labor,  the  damages  are  orig- 
inal, and  but  one  recovery  can  be  had  for  the 
decrease  tn  the  fair  market  value  of  the  prop- 
erty on  account  of  the  injury;  but  where  the 
injury  is  temporary,  or  of  a  continuing  or  in- 
termittent character,  the  damages  are  ordi- 
narily regarded  as  continuous,  and  one  recovery 
against  che  wrongdoer  is  not  a  bar  to  separate 
actions  for  damages  thereafter  accruing  from 
the  same  wrong. 

[Ed.  Note. — For  cases  in  point,  see  vol.  80, 
Cent  Dig.  Judgment.  |  1120.] 

6.  Sahe. 

Damages  arising  from  the  occasional  flood- 
ing of  land  by  reason  of  an  insufficient  culvert 
on  the  land  of  an  adjacent  prop.rietor  are  not 
original,  but  continuous. 

[Ed.  Note. — For  cases  in  point,  see  voL  SO, 
Cent.  Dig.  Judgment,  }  1120.] 

7.  Saub  —  AoTioKS— Theobt  or  Tbial— Ef- 
Rcr. 

Although  damages  resulting  from  the  oeca- 
Dlonal  flooding  of  land  by  reason  of  an  insuffi- 
cient culvert  on  the  land  of  an  adjacent  owner 
are  not  original,  if  the  claim  for  damages  be 
made  and  tae  action  tried  on  the  theory  that 


they  are  original,  the  parses  will  b«  bound 

thereby. 

8.  Watbbs  and  Wateb  Coubbbs— Cohdutts 
—  FLooDTira  Lands  —  Mbasubb  or  Dam- 
ages. 

The  measure  of  damages  to  a  landowner 
resulting  from  the  insufficiency  of  a  culvert  con- 
stmcted  on  the  land  of  an  adjoining  proprietor 
for  the  drainage  of  surface  waters  is,  where  such 
damages  are  original,  the  depreciation  in 
valoft  of  the  land  on  account  of  the  injury. 

[Bd.^'Note^For  eases  in  point,  see  vol.  48; 
Cent.  Dig.  Watoi  and  Water  Courses,  S  255.] 


0.  Sahx— VAi.ua  ABD  OonDmoA  or  Ooi 

Evidence. 

Id  ascertaining  the  damages  to  lands  re- 
sulting from  an  insufficient  culvert  constructed 
on  the  land  of  an  adjoining  proprietor  for  the 
drainage  of  surface  waters,  toe  value  and  oon- 
ditioa  of  the  crope  on  the  lands  affected,  and 
the  extent  to  which  they  are  injured  or  de- 
stroyed, are  material  mattm  for  tb«  oouidei- 
ation  of  the  jury. 

[Ed.  Note. — For  cases  In  point,  see  vol.  ^ 
Cent  Dig.  Waters  and  Water  Coiuses,  i  251.] 

10.  Save  —  NoMiRAL  DAHAau— Subuibsioh 

TO  JUBT. 

Wh^  in  an  action  againat  a  railroad  for 
Injuries  to  plaintiffs  land  resulting  from  the 
backing  up  of  surface  waters,  there  was  no  evi- 
dence affording  a  proper  measure  of  actual 
damages,  plaintiff  was  nevertheless  entitled  to 
recover  nominal  damages'  and  to  have  the  case 
go  to  the  jury  for  that  purpose  on  proof  that 
by  reason  of  defendant's  negligeDce  the  water 
was  backed  up  over  plaintiff  s  laad. 

[Ed.  Note. — For  eases  in  point  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Counwi.  |  2B&.i 

11.  Afpeal  —  Revebsiblb  Sbbob Faii,ube 
TO  Awabd  Nominal  Dauages. 

Who's  the  recovery  of  nominal  damages 
would  operate  as  an  adjudication  of  the  insuffi- 
ciency of  a  culvert  constructed  under  defendant's 
railroad  tracks  for  the  drainage  of  surface 
waters  over  plaintiff's  land,  the  refusal  to  al- 
low such  damages  is  reviewable  on  appeal. 

Appeal  from  District  Goart.  Calhoon  Oomi. 
ty;  Z.  A.  Church,  Judge. 

Action  at  law  to  recova*  damages.  There 
was  judgment  for  defendant  and  plaintifT 
appeals.  The  material  facts  are  stated  in 
the  opinion.  Reversed. 

Gray  ft  Gray  and  Ttidk  &  Crandall,  for 
appellant  Healy  Bros.  &  Kellebor  and  IL 
G.  StevensfHi,  for  appellee. 

WEAVER,  J.  The  plaintiff  to  and  for 
many  years  baa  been  the  oxner  of  a  Quarter 
section  of  land  In  Calhoun  connly,  Iowa. 
The  land  to  somewhat  low  and  In  Its  natural 
c(mditlon  there  is  a  shallow  pond  or  slough 
of  some  10  or  15  acres  In  extent  near  the 
western  boundary.  The  natural  slope  and 
drainage  of  most  of  the  quarto-  section  and 
of  some  of  the  adjacent  lands  is  in  the  direc- 
tion of  this  pond,  the  outlet  of  which  was  to 
the  west  across  the  highway  boundine  the 
tract  on  that  side.  In  the  year  1002  the  de- 
fendant company,  by  condemnation  or  by 
purchase,  secured  a  right  of  way  and  con- 
structed Its  railroad  across  the  farm  and 
throDgh  the  pond  near  Ita  outlet  anbstantial- 
ly  as  shown  upon  Vte  acoompanying  diagram : 
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The  track  across  tbe  premises  Is  laid  opoD 
an  embankment  or  fill  at  a  height  of  about 
six  feet  above  the  pond.  In  constructing 
the  roadbed  defendant  attempted  to  provide 
for  the  escape  of  the  drainage  from  the  pond 
In  the  direction  of  Its  natural  flow  by  putting 
In  a  tfle  culvert  The  tile  Is  24  Inches  In 
diameter  laid  at  the  bottom  of  the  fill,  the 
exposed  ends  being  reinforced  and  strength- 
ened by  cement  work.  There  la  no  sugges- 
tion on  part  of  the  defendant  that  this  cul- 
vert was  intended  ai  a  temporary  makeshift, 
or  that  it  desires  or  proposes  to  substitute 
another  of  other  material  or  of  greater  capac- 
ity. On  September  26,  1908,  plaintiff  Insti- 
tuted this  action.  In  addition  to  the  matters 
hereinbefore  stated,  her  petition  alleges  that 
the  culvert  which  we  have  described  Is  whol* 
ly  insuflklent  to  carry  off  the  water  which 
would  othovlse  escape  In  that  direction  in 
times  of  floodt  and  that  by  reason  of  Its  in- 
capacity the  wator  has  been  set  \mdk,  caus- 
ing Injury  to  her  land  and  crops,  for  which 
she  seeks  a  recovery  in  damages.  The  de- 
fendant answered  In  denial.  There  were 
other  counts  In  the  petition  presenting  other 
claims  on  which  issue  was  Joined,  hut  none 
of  these  latter  issues  are  involved  in  this 
appeal,  and  we  shall  dispose  of  it  as  if  the 
claim  first  mentioned  was  the  only  one  con- 
sidered In  the  court  below.  At  the  close  of 
the  testimony  on  part  of  plaintiff,  the  de- 
fendant presented  a  motion  for  a  directed 
verdict  In  Its  favor  on  the  grounds  (1)  that 
no  proper  proof  of  damages  had  been  offered 
by  the  pUlntlfC,  and  (2)  that  plalntlfl!  by 
herself  or  by  her  agent  had  contributed  to 
the  injury  for  which  she  was  asking  damages. 
The  motion  was  sustained,  and  it  is  from  the 
Judgment  entered  upon  the  directed  verdict 
that  plaintiff  appeals.  The  record  shows 
that  the  court  below,  throughout  the  course 
of  the  trial,  consistently  ruled  that  the  meas- 
ure of  the  plalntilTs  damages,  if  any,  waa 


the  dilference  between  the  value  of  her  laud 
with  a  good  and  suffldent  culvert  through 
the  railroad  embankment  and  the  value  of 
the  same  land  with  the  culvert  as  construct- 
ed, and  considerable  testimony  in  support  of 
her  claim  of  damages  on  that  theory  was 
glvm  to  the  Jury.  From  this  circumstance 
we  conclude  that  the  ruling  upon  the  motion 
for  a  directed  verdict,  though  general  in 
form,  was  in  fact  based  upon  the  second 
ground  therein  specified ;  that  Is,  that  plain- 
tiff could  not  recover  because  of  her  own 
contribution  to  the  injury  of  which  she  com- 
plained. However,  as  both  propositions  are 
insisted  upon  by  the  appellee  in  this  court, 
and  as  both  have  been  argued  by  counsel, 
we  shall  proceed  to  their  consideration. 

1.  Beginning  with  the  last  proposition 
above  referred  to,  let  us  inquire  whether 
there  was  such  a  showing  of  contributory 
negligence  or  fault  on  the  plalntlfTs  part 
as  to  Justify  the  court  in  holding  as  a  mat- 
ter of  law  that  she  was  not  entitled  to  re- 
cover. The  testimony  shows  that  plaintiff 
is  a  resident  of  Illinois,  and  has  never  been 
In  actual  occupation  of  the  land.  The  Quar- 
ter section  Immediately  east  of  the  plalntlfTs 
land  Is  owned  by  her  brother,  who  is  also 
a  resident  of  Illinois.  This  brother  appears 
to  have  had  authority  from  plaintiff  to  lease 
her  land  and  look  after  her  interests  therein 
in  a  general  way,  and  he  has  occasionally 
made  brief  visits  to  the  neighborhood.  It  ai>- 
pears  that  In  the  simimer  of  1903,  shortly  be- 
fore the  commencement  of  this  action,  plaln- 
tlfTs brother  had  one  or  two  tile  ditches 
made  on  his  own  land,  and  to  effectuate  the 
drainage  extended  them  down  upon  or  across 
his  sister's  land  in  the  direction  of  the  pond 
of  which  mention  has  been  made.  Some 
years  prior  to  the  construction  of  the  rail- 
road an  open  ditch  had  been  constructed  from 
the  land  owned  by  one  Brown  Immediately 
to  the  north  of  plaintiff's  land,  draining  In- 
to or  in  the  direction  of  the  pond.  A  tile 
ditch  also  extends  from  the  land  of  Brown 
on  the  west  side  of  the  "railroad,  dischar- 
ging Its  waters  Into  the  borrow  pit  or  ditch 
on  the  right  of  way ;  but  these  waters,  as 
we  understand  the  situation,  do  not  affect 
the  flooding  of  the  land  on  the  east  side  of 
the  flll.  It  is  the  claim  of  the  defendant 
company  that  the  facts  above  recited  show 
'  without  dispute  that  plaintiff  has  contributed 
to  the  flooding  of  her  own  land  and  Is  there- 
fore without  remedy.  We  think  this  position 
cannot  be  sustained.  In  the  first  place,  there 
Is  no  showing  whatever  that  the  extension  of 
the  ditches  from  the  land  of  her  brother 
across  the  premises  was  by  plaintiff's  au- 
thority, or  with  her  knowledge  ot  consent 
It  Is  true  that  her  brother  was  her  agent, 
and  generally  speaking  she  would  properly 
be  held  to  have  notice  of  and  be  bound  by 
bis  dealings  with  others  in  reference  to  the 
leasing  or  management  of  her  land;  but  hta 
agents,  so  far  as  the  record  discloses  its 
character,  gave  blm  ntfther  Implied  nm  ap-' 
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parent  aathorlty  to  coDstnict  a  ditch  upon 
her  land  for  the  benefit  of  his  own.  Bnt, 
eren  If  we  assume  that  the  ditches  were  cut 
by  him  with  the  consent  of  plaintiff,  there  Is 
the  further  insuperable  objection  to  tbe  order 
of  the  court  that  there  ts  no  such  clear  and 
satisfactory  showing  of  any  Injurious  result 
therefrom  as  to  authorize  the  court  to  with- 
draw  the  case  from  the  consideration  of  the 
Jury.  It  is  not  shown,  certainly  not  clearly 
sbown,  that  any  water  was  brought  to  the 
pond  which  did  not  naturally  drain  In  that 
direction.  Indeed,  the  pond  seems  to  be  the 
natural  catch-basin  of  the  surface  drainage 
of  a  considerable  area  of  land  to  tbe  east  and 
north,  and  unless  It  be  made  to  appear  that 
by  tbe  acts  of  the  plaintiff,  done  or  permitted 
since  the  construction  of  the  railroad,  the 
volume  of  water  to  be  discharged  through 
the  culvert  augmented  the  alleged  floods  be- 
yond the  amount  or  quantitr  which  otherwise? 
would  have  drained  tn  that  direction,  and 
thereby  contributed  to  the  Injury  for  which 
she  seeks  to  recover  from  the  defendant,  her 
right  to  damages  is  In  no  manner  affected 
by  tbe  construction  of  the  ditches.  Whether 
any  such  results  did  follow  from  acts  done  or 
permitted  by  the  plaintiff  was  clearly  a  ques- 
tion of  fact  upon  which  plaintiff  was  entitled 
to  tbe 'Verdict  of  the  jury.  See  Schrope  v. 
Trustees,  HI  Iowa,  113,  82  N.  W.  406 ;  Col- 
lins V.  Keokuk,  91  Iowa,  203,  S9  N.  W.  200. 
In  leaving  this  branch  of  tbe  case  It  Is  well 
to  suggest  that  we  have  discussed  the  mat- 
ter of  plaintiffs  alleged  contribution  to  the 
Injury  to  her  land  upon  tbe  tbeory  adopted 
by  counsel  in  argument ;  but  we  do  not  wish 
to  be  understood  as  conceding  that  tbe  doc- 
trine of  contributory  negligence  has  any  prop- 
er application  to  actions  like  the  one  now 
before  us.  See  Randolf  v.  BloomBeld,  T7 
Iowa,  50,  41  N.  W,  662.  14  Am.  St  Rep.  268; 
Correll  v.  Oedar  Rapids,  110  Iowa,  830,  81 
N.  W.  724. 

2.  The  nature  and  extent  of  the  l^al 
rights  of  adjacent  landowners  in  respect  to 
surface  waters  and  drainage,  and  the  meas- 
ure of  damages  to  be  assessed  for  a  viola- 
tion of  those  rights,  have  been  the  subject 
of  much  and  varied  litigation  from  an  early - 
day  in  the  world's  civilization.  Increase  In 
land  values  and  Increased  necessity  to  make 
the  soil  yield  the  largest  possible  return  to  Its 
owner  contribute  to  moke  the  subject  one  of 
continually  growing  Importance,  but  unfor- 
tunately for  the  best  interests  of  society 
there  Is  perhaps  no  question  of  law  not  set- 
tled by  statutory  enactment  upon  which  there 
exists  a  greater  omfuslon  of  authorities. 
But  In  the  case  now  before  na  no  question 
Is  raised  as  to  the  obligation  of  the  defend- 
ant company  to  provide  a  suitable  and  suffi- 
cient opening  through  its  embankment  for 
the  escape  of  the  water  from  plalntlfTs  prem- 
ises at  the  place  of  its  natural  outlet  or  cUs- 
charge,  the  contention  on  behalf  of  the  com- 
pany being  that  plaintiff  offered  no  proof 
•  of  Injury  to  her  land  by  reason  of  the  Insuffi- 


ciency of  the  culvert;  and.  If  this  point  be 
overruled.  It  is  further  contended  that  there 
Is  an  entire  failure  of  evidence  as  to  the 
damages,  If  any,  resulting  to  the  plaintiff. 
I^s  state  of  the  record  renders  It  onnecea- 
sary  for  ns  to  go  Into  any  examination  of 
the  authorities  as  to  plaintiff's  right  to  de- 
mand an  exit  for  the  surface  drainage  of  her 
land  across  the  defendant's  right  of  way; 
but,  taking  the  right  for  granted,  we  are  to 
Inquire  whether  there  is  any  testimony  tend- 
ing to  show  a  violation  thereof  on  part  of 
the  defendant,  and  If  a  violation,  whether 
there  is  any  showing  of  damas^  whldi  should 
have  been  submitted  to  the  Jury.  If  the 
witnesses  testifying  In  the  case  can  be  be- 
lieved, there  can  be  little  if  any,  doubt  that 
the  24-lnch  tile  culvert  provided  by  the  ile- 
fendant  was  wholly  insufficient  to  afford 
reasonably  prompt  passage  for  the  water 
seeking  outlet  th^e  in  times  of  heavy  or 
long-continued  ralnfalL  Tbe  admitted  tttcts 
as  to  tbe  topography  and  ftraaflm  M  tbe 
land  tn  that  vicinity,  a  large  area  of  wbldi 
sloped  to  this  pt^nt  oa  a  common  ontlet  for 
Its  Borplus  waters^  amply  corroborate  and 
uphold  tbe  statement  of  tbe  witnesses  In 
this  respect  .  It  Is  sbown  wltb  eqnal  clear- 
ness that  by  reason  of  tbe  Insufficiency  of 
the  culvert  tbe  water  was  at  times  dammed 
against  tbe  railway  embankment  and  flooded 
back  over  a  considerable  portion  of  plain- 
tiff's land,  interfering  materially  with  Its 
use  and  destroying  the  grass.  There  la  no 
merit  tberefwe.  In  defendant's  claim  that 
no  actionable  Injury  to  plalntUTs  premises 
was  shown.  The  one  debatable  question 
presented  la  argument  is  as  to  the  measure 
of  plaintiff's  damages.  It  has  quite  fre- 
quently been  held  that  damages  for  injury  of 
a  permanent  character  to  real  pr<^rty,  and 
especially  where  the  wrong  complained  of 
Is  in  the  nature  of  a  nuisance,  which  will 
continue  Indefinitely  without  change  from 
any  cause  bnt  human  labor,  are  recoverable 
once  for  all,  and  that  ordinarily  the  meas- 
ure of  such  recovery  is  the  decrease  In  the 
fair  market  value  of  the  property  on  account 
of  such  Injury.  Troy  v.  R.  R.  8  Fost  (N.  H.) 
83,  55  Am.  Dec.  177;  Powers  v.  Council 
Bluffs,  45  Iowa,  652,  24  Am.  Rep.  792 ;  BIzer 
V.  Ottumwa  H.  P.  Co.,  70  Iowa,  145,  30  X. 
W.  172.  In  such  case  the  damages  are  said 
to  be  original.  But  where  the  Injury  from 
the  alleged  nuisance  Is  temporary  In  Its 
nature,  or  Is  of  a  continuing  or  recurring 
character,  the  damages  are  ordinarily  re- 
garded as  continuing,  and  one  recovery 
against  the  wrongdoer  ts  not  a  bar  to  suc- 
cessive actions  for  damages  thereafter  a& 
cruing  ftx>m  the  same  wrong.  Powers  t 
Council  Bluffs,  supra;  Beatrice  Gas  Com- 
pany V.  Thomas.  41  Neb.  862,  59  N.  W.  925. 
43  Am.  St.  Rep.  711;  Brewing  Ca  v.  Cromii- 
ton,  142  III.  511,  32  N.  B.  608,  18  li.  R.  A. 
390,  34  Am.  St  Rep.  92;  Irrigation  Ga  r. 
Mlddolgh,  12  ColOw  434,  21  Pa&  066,  13  Ana. 
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St  Bep.  234;  Pettit  t.  Grand  Junctioii,  119 
I«nra,  862,  98  N.  W.  881. 

The  principle  iq»oiL  which  a  party  creafr 
ing  a  continuing  nnlsance  1b  held  liable  to 
Buccesslre  actions  for  damages  Is  that  he 
had  a  legal  right  and  ia  under  legal  obliga- 
tion to  remove,  change,  or  repair  the  struc- 
ture or  thing  complained  of,  and  thereto 
terminate  the  injury  to  his  neighbor;  and, 
falling  80  to  dOk  each  days'  continuance  of 
ttie  nuisance  Is  a  repetitlou  of  the  original 
wrong,  and  a  new  action,  will  He  therefor. 
Railroad  t.  Mlhlman,  17  Kan.  281;  New 
Salem  r.  Mill  Co.,  138  Mass.  8;  Colrlck  t. 
Swinburne.  106  N.  Y.  608.  12  N.  a  427.  If 
the  stmctore  or  tiling  complained  of  Is  of 
a  lasting  character,  though  perhaps  not 
strictly  permanent  according  to  tne  ordinary 
definition  of  the  term.  It  has  also  been  hdd 
that  the  person  Injured  may  elect  to  treat  It 
aa  permanent  and  recover  original  damages, 
and  a  judgment  obtained  in  an  actbm  tried 
upon  that  tiieory  will  i4>erate  as  a  bar  to 
any  further  daim  for  damages  on  account 
of  the  Gontlnnance  of  the  nuisance.  Aid- 
worth  T.  Lynn,  15S  Mass.  68.  as  N,  B.  228^ 
10  U  B.  A.  2ia  26  Am.  St  Bep.  008;  Bldely 
T.  BaUroad  (N.  O.)  20  S.  B.  862,  S2  Ll  B.  A. 
708;  White  T.  Bailroad  Oa,  118  N.  O.  610; 
18  8.  B.  830.  22  L.  B.  A.  627,  87  Am.  St 
llep.  689;  Fowle  t.  New  Haren  ft  North- 
ampton Oo.,  112  Mass.  834,  17  Am.  Bep.  106. 
And  see  Hollenbecfe  t.  Marlon.  116  Iowa, 
69,  89  M.  W.  210;  Koe  Bailroad,  76  Iowa, 
8^  41  N.  W.  42;  Hodge  t.  Shaw.  86  Iowa, 
137,  62  N.  W.  8,  89  Am.  SL  Bep.  29a  The 
conf nsltm  which  is  found  In  the  precedents 
has  arisen  not  so  much  from  the  statement 
<rf  goremlng  principles  aa  from  the  loAierent 
difficult  in  clearly  dlstlngaishlng  injuries 
which  are  original  and  permanent  from  those 
which  are  cmtlnnlng,  and  In  assigning  each 
particular  caae  to  its  appropriate  class.  In 
Powers  T.  Council  Bluffs.  46  Iowa,  662,  24 
Am.  BepL  792.  this  court  dted  with  approval 
the  definition  of  permanent  Injury  given  in 
Troy  T.  Bailroad  Co.,  8  Fost  <N.  H.)  83,  65 
Am.  Dec  177:  "Whatever  the  nuisance  is  ot 
■nch  character  that  its  continuance  is  neces- 
sarily an  injury,  and  where  It  Is  of  a  per- 
manent diaracter  that  will  continue  without 
change  from  any  cause  except  human.  labor, 
there  the  damage  is  an  original  damage, 
and  may  be  at  once  fully  compensated." 
Tbls  definition  we  still  think  correct  but  a 
failure  to  carefully  construe  and  apply  it 
has  led  to  some  apparent  InconEiistencies  In 
tbls  and  some  other  courts.  It  will  be  ob- 
served from  a  reading  of  the  quoted  para- 
graph that  the  term  "permanent"  so  often 
made  use  of  In  connection  with  the  right  to 
recover  original  damages,  has  reference  not 
alone  to  the  character  of  the  structure  or  the 
thing  which  produces  the  allied  injury,  but 
also  to  the  character  ef  the  Injury  produced 
by  It  In  other  words,  the  structure  or  thing 
producing  the  injury  may  be  aa  permanent 
and  enduring  as  the  band  of  man  can  make 
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It  yet  if  the  resulting  Injury  be  temporary 
or  Intermittent  d^>endlng  on  future  condi- 
tlons  which  may  or  may  not  arise,  the 
damages  are  continuing,  and  successlTe  ac- 
tions will  lie  for  successive  Injuries.  This 
thought  which  la  clearly  Implied  in  the 
quoted  definition,  is  farther  elaborated  in  the 
same  case  frroy  t.  Bailroad  Co..  supra)  as 
follows:  "But  where  the  continuance  of 
such  act  la  not  necessarily  Injurious,  and 
where  it  Is  necessarily  of  a  permanent  diar- 
acter,  but  may  or  may  not  be  injurious, 
or  may  or  may  not  be  continued,  then 
the  injury  to  be  compensated  In  a  suit  is 
only  the  damage  that  has  happened,"  Stat- 
ing the  same  rule  in  somewhat  different 
form,  it  has  also  been  said  that  "when  such 
stmctare  ia  permanent  In  Its  character  and 
its  structure  and  maintenance  are  not 
necessarily  Injurious,  but  maj  or  may  not 
be  so,  the  injury  to  be  compensated  In  a 
suit  ia  <Hi]y  the  damage  which  haa  happoied, 
and  there  can  be  as  many  successlTe  re- 
Goverlea  as  there  are  Buccesslve  injuries." 
Bailroad  Co.  t.  Biggs.  62  Ark.  240,  12  S.  W. 
881,  6Ii.aA  804,  20Am.St  Bttp.  174. 
In  a  note  to  the  same  case  in  20  Am.  Bt  Bep. 
176,  Mr.  Freeman  glT«i  it  aa  the  ccmsensua 
ol  the  auflioritleB  that  "when  the  original 
act  creating  a  nuisance  to  land  Is  permanoit 
in  Its  nature,  and  Is  at  once  prodnctlre  of  all 
the  damage  which  can  ever  result  from  it 
and  at  once  destn^  the  estate  for  all  prac- 
tical purposes,  so  fliat  "when  the  act  la  com- 
pleted all  the  damage  that  can  be  effected 
thereby  la  consummated,  the  entire  damages 
must  be  rcovered  In  one  action,  and  the 
statute  of  ItmltaUima  begins  to'  run  againat 
the  cause  of  actlim  from  the  time  of  the 
complete  erection  of  the  nulBanca"  In 
support  of  this  proposition  the  annotator 
cites  sereral  of  our  own  cases.  Possibly  as 
good  an  Illustration  of  the  distinction  as  can 
be  suggested  isin  the  caseof  the  constructlmi 
of  a  mllldam  across  the  course  of  a  stream. 
So  far  as  the  dam  opentBa  to  permanently 
oTcrfiow  the  land  of  another  and  take  away 
from  the  owner  all  beneficial  use  of  his 
prc^erty,  the  damage  may  be  treated  as 
original  and  all  recovered  In  one  action;  but 
BO  far  &a  it  may  cause  only  a  periodical  or 
occasional  flooding  the  damage  Is  continuing 
and  successive  recoveries  can  be  had.  Bizer 
V.  Ottumwa  H.  P.  Co.,  70  Iowa,  146,  30 
N.  W.  172;  Close  t.  Saum,  27  Iowa,  608; 
Gibson  V.  Fischer,  68  Iowa,  20,  25  N.  W. 
914;  Watson  v.  Van  Meter,  43  Iowa,  76. 
Not  keeping  in  mind  this  dlsUnctlon  be^ 
tweeu  the  permanent  character  of  the  cause 
and  the  resultant  Injury,  the  court  has  been 
led  in  a  few  Instances  to  appear  to  make 
the  former  the  sole  test  whether  the  dama- 
ges in  question  were  original ;  but  we  think 
this  has  never  been  done  where  the  question 
here  presented  has  been  raised  and  consid- 
ered. More  frequently  than  oQierwlse,  in 
cases  ot  this  class,  the  court  has  simply 
daddfid  tlw  queatlon  before  it  on  Qie  thewy 
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upon  which  It  has  been  presented  by  counsel, 
without  attempting  to  determine  Its  correct 
neBB  as  an  abstract  principle.  As  applied  to 
obstmctions  of  water  and  drainage  ways  by 
railway  embankments,  some  courts  have 
drawn  a  distinction,  not  generally  recognized, 
between  those  which  are  constructed  solidly, 
without  culTwt,  trestle,  or  other  opening  for 
the  escape  of  water,  and  those  in  which  an 
opening  Is  proTided,  but  proves  to  be  In- 
sufflclent  for  the  purpose.  According  to 
these  precedents,  the  first  condition  above 
mentioned  presents  a  case  for  original  dam- 
ages, and  the  latter  a  case  for  continuing 
damages.  Such  seems  to  have  been  the 
thought  controlling  the  decision  In  Halsch  t. 
Railroad  Co..  71  Iowa,  606,  33  N.  W.  126, 
and  Stodglll  t.  Railroad  Co.,  58  Iowa.  341, 
6  N.  W.  495. 

Applying  the  test  suggested  by  the  fore- 
going discussion,  we  are  disposed  to  hold  that 
damages  arisli^  from  the  occasional  flooding 
of  land  by  reason  of  an  insufficient  culvert 
upon  tile  land  of  an  adjacent  proprietor  are 
not  original,  although  if  the  cla&n  for  dam- 
ages be  made  and  the  action  be  tried  on  the 
theory  that  they  are  original,  the  parties  will 
be  bound  thereby.  In  this  conclusion  we  are 
supported  by  the  great  preponderance  of  tlie 
authorities.  Railroad  Oo.  v.  Anderson,  79 
T«r.  427,  15  S.  W.  484,  2S  Am.  St  Rep.  350i 
Athens  v.  Rncker.  80  Ga.  291,  4  S.  E.  885; 
Reld  T.  Atianta,  78  Oa.  623 ;  Colrick  v.  Swin- 
burne, 105  X.  T.  603.  12  N.  E.  427;  WeUa 
V,  Railroad  Co.,  151  Uasa.  46,  23  M.  B.  724, 
21  Am.  Bt  Rep.  428;  Hargreaves  t.  Kimber- 
17,  28  W.  Va.  787,  67  Am.  Rept  121;  Bsty  v. 
Baker,  46  He.  406;  Canal  Oo.  v.  Hltchlng8,66 
Me.  140;  Thayer  v.  Brooks,  17  Ohio  8t  488,4» 
Am.  Dec  474;  Plate  t.  Railroad,  37  X.  Y. 
478;  Railroad  Co.  t.  Wachter,  123  IlL  440, 
16  N.  E.  279,  6  Am.  St  Rep.  682;  Smith 
V.  Railroad.  28  W.  Ya.  468 ;  Burnett  Nichol- 
son, 86  N.  C.  99;  Railroad  Oo.  v.  Tfaiihoan, 
148  111.  127.  ffi  N.  E.  B29.  86  Am.  St 

Dorman  t.  Amee.  12  MUm.  461  (Oil. 
847) ;  Garrl^  y.  Railroad  Oo.,  7  Lea  (Team.) 
888:  Jungbltmi  t.  Railroad  Co.  ^inn.)  72  M. 
W.  971;  Railroad  Oo.  t.  Schaffer.  124  Ul. 
112,  16  N.  B.  289.  The  case  of  Fowle  t. 
Railroad  Co.,  107  Mass.  882,  which  has  been 
quite  fregnraitiy  <dted  as  sustaining  the  op- 
posite theory  la,  upon  that  point  expreaaly 
disapproved  by  tiie  same  court  in  the  later 
case  of  Aldwortb  t.  I^mi,  168  Haas.  53,  26 
N.  E.  229^  10  L.  R.  A.  210,  25  Am.  St  Rep. 
606.  It  must  be  remembered,  slao.  In  the 
case  at  bar.  that  the  embankment  cinnplained 
of  was  lawfully  made,  for  a  lawful  purpose, 
and  wholly  upim  the  premises  of  the  defoid- 
ant  In  itself  It  did  not  constitute  an  inva- 
sion ot  the  plalntUTs  property  ta  property 
rlj^ts,  and  the  Injuries,  If  any,  to  the  adja- 
cent  land,  were  consequential,  only  arising 
from  the  nefl^igence  of  the  defendant  In  con- 
structing it  Such  being  the  case,  It  would 
Bean  an  elementary  propo8iti<m  that  to  re- 
cover damages  the  plaintiff  must  show  that 


he  has  In  fact  suffered  Injury  therefrom,  and 
not  simply  that  an  injury  Is  threatened.  Pos- 
sibly the  threatened  Injury  might  be  Bofflclait 
ground  to  sustain  a  suit  In  equity  for  an 
injunction  (Moore  v.  Railroad  Co..  75  Iowa. 
263.  39  N.  W.  390):  but  we  find  no  precedent 
for  holding  It  a  sufficient  basis  for  an  action 
at  law  for  the  recovery  of  damages.  This 
rule  has  been  directly  and  Indlrectiy  affirmed 
by  us  on  repeated  occaslwis.  Miller  v.  Rail- 
road Co.,  63  Iowa,  680,  16  N.  W.  567 ;  Snilens 
V.  Railroad  Co.,  74  Iowa,  650,  88  N.  W.  545. 
7  Am.  St  Rep.  501 ;  Powers  v.  Council  Bluffs, 
45  Iowa,  662,  24  Am.  Rep.  792 ;  Hunt  v.  Rail- 
road Co.,  86  Iowa.  22,  52  N.  W.  668,  41 
Am.  St.  Rep.  478 ;  Drake  v.  RaUroad  Co.,  63 
Iowa,  809,  19  N.  W.  216,  50  Am.  Rep.  746; 
Van  Orsdol  v.  Railroad  Co.,  66  Iowa,  470, 
9  N.  W.  379;  Pettlt  v.  Grand  Junction,  119 
Iowa,  352,  03  N.  W.  881. 

The  Powers  Case,  above  dted,  has  been 
much  criticised  as  announcing  the  doctrine 
that  the  right  of  action  to  the  landowno- 
dates  from  the  negligent  act  whldi  results  In 
injury  to  his  property,  and  as  making  an  im- 
proper  application  of  tbe  rule  of  permanent 
damages.  It  has  also  been  repeatedly  dis- 
tinguished by  us  in  later  eases,  and  we  have 
declined  to  extend  tin  application  of  the 
doctrine  there  announced.  Pettit  Grand 
Junction.  119  Iowa,  852,  98  N.  W.  381; 
Gostello  V.  Pomeroy,  120  Iowa.  218,  94  N.  W. 
490;  Drake  v.  Railroad  Oo.,  68  Iowa,  808.  19 
N.  W.  216,  50  Am.  Rep.  746.  The  first  crlti- 
dam  above  mentioned  Is  based  upon  a  mlsap- 
prehffiuton  of  tin  facta  there  presoited.  The 
wrongful  act  tiiere  charged  waa  the  nei^lgent 
changing  of  the  course  of  a  stream  In  such 
manner  that  a  gradual  cutting  bai^  and 
widening  of  Its  channel  from  Its  point  of 
discharge  ensued.  The  change  was  made  in 
1859,  but  the  recession  of  the  cut  did  not 
reach  plalntifTs  lot  until  tbe  year,  1806. 
More  than  five  years  after  the  latter  date 
plaintiff  brought  suit,  and  his  claim  was  held 
to  be  barred.  The  right  ot  action  waa  not 
held,  aS  has  been  supposed,  to  have  accmed 
when  the  course  of  the  stream  waa  negligent- 
ly changed,  but  when  the  plaintiff's  premises 
were  actually  encroached  upon.  Such  was 
our  construction  of  tiie  rule  of  Pow»s*  Case 
m  decldhig  MlUer  v.  Railroad.  68  Iowa,  68a 
16  N.  W.  667,  although  we  later  fell  into  tbe 
error  of  citing-  it  In  the  opposite  effect  in 
Grand  Lodge  v.  Graham,  96  Iowa,  614,  65 
N.  W.  837.  81  I4.  IL  A.  138.  We  think,  how- 
ever, that  so  far  as  the  Powers  Case  goes  to 
tlie  time  when  a  right  of  action  accmed  to 
tbe  property  owner  it  la  correctly  Interpreted 
In  the  Miller  Case,  and  Is  strictly  In  harmony 
with  the  weight  of  authority.  It  is  also  an 
important  oon^deration  that  the  Powers  Case 
was  against  a  municipal  corporation,  tbe  lia- 
bility of  wUch  for  injuries  of  this  nature  Is 
restricted  within  much  narrower  limits  than 
is  tbe  liability  of  the  private  dtisau  Van- 
derwelle  v.  Taylor,  66  N.  T.  841 ;  Cedar  Falls 
V.  Hansen,  104  Iowa,  189,  18  N.  W.  586,  65 
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Am.  St  Rep.  489.  The  further  question, 
whether  the  Injury  there  under  consideration 
should  have  been  held  to  be  permanent  and 
damages  recoverable  once  for  all  from  the 
moment  the  stream  ate  Its  way  across  the 
boundary  of  plalntUTs  lot,  admits  of  more 
donbt,  and  whether  we  should  be  Inclined  to 
apply  the  undoubted  rule  of  law  there  affirm- 
ed to  another  case  Involving  like  fact  condi- 
tions we  need  not  now  consider  or  decide. 
Aldworth  T.  Lynn,  153  Mass.  63,  26  N.  B. 
229,  10  L.  R.  A.  210,  25  Am.  St.  Rep.  608; 
Wells  T.  New  Haven  ft  Northampton  Co., 
151  Uass.  46,  23  N.  E.  724,  21  Am.  St.  Rep. 
423;  Hargreaves  v.  KImberly,  26  W.  Va.  787, 
57  Am.  Rep.  121 ;  Doran  v.  Seattle,  24  Wash. 
182,  64  Pac.  230,  54  L.  B.  A.  532,  85  Am.  St 
Rep.  948;  Nashville  v.  Gomar,  88  Tenn.  415, 
12  8.  W.  1027,  7  li.  R  A.  465.  Whether  In 
any  case  or  under  any  drcumstances  one  per- 
son can,  by  unlawful  aggression  upou  the 
property  of  another,  put  the  latter  In  posltlou 
wherrtiy  his  only  remedy  Is  to  sue  for  so- 
called  i>ermaneDt  damages,  and  by  so  doing 
license  or  ratify  the  wrong  done,  and  thus  In 
effect  be  forced  imder  the  forms  of  the 
law  to  sell  his  property  or  to  surrender  valu- 
able rights,  Is  a  question  we  need  not  now 
decide.  But  see  Railroad  Co.  v.  Wachter,  123 
III.  440,  15  N.  E.  270,  5  Am.  St  Rep.  532.  It 
may  also  be  noted  In  this  connection  that  we 
have  held  that  even  where  p^manent  dam- 
ages are  allowed  It  is  within  the  discretion 
of  the  court  to  enjoin  the  nuisance.  Downing 
V.  Oskaloosa,  86  Iowa,  852,  03  N.  W.  256. 

3.  The  question  as  to  the  measure  of  dam- 
ages for  a  continuing  Injury  to  the  land  and 
its  manner  of  application  Is  one  of  those 
which  arise  under  such  an  endless  variety  of 
drcumstances  that  a  mle  effectuating  sub- 
stantial Justice  In  one  Instance  would  often 
work  manifest  Injustice  In  another.  As  a 
result,  we  find  the  courts  making  use  of  varl- 
ouB  rules  by  which,  when  injury  has  t>een 
shown,  the  amount  of  compensation  may  be 
determined.  In  some  cases  loss  or  depre- 
dation lu  the  rental  value  of  the  property 
Injured  is  said  to  be  the  true  measure.  21 
A.  ft  E.  Ency.  Law  (2d  Ed.)  127,  note  2.  To 
loss  In  rental  value  may  sometimes  be  added 
expenses  Incurred  on  account  of  the  nuisance. 
Lougbran  r.  De«  Mdnee,  72  Iowa,  882,  34 
N.  W.  172.  Under  some  drcumstances  loas 
of  profits  may  be  considered.  Olbson  v.  Fish- 
er, 68  Iowa,  29,  25  N.  W.  914.  Compensation 
for  interference  with  the  comfortable  use  and 
enjoyment  of  property,  eapedally  when  a 
homestead,  may  be  compensated  In  damages. 
Randolf  V.  Town,  77  Iowa,  62,  41  N.  W.  562, 
14  Am.  St  Rep.  268;  Churchill  v.  Water  Oo.. 
94  Iowa,  88,  62  N.  W.  646.  And  the  cost  of 
repairing  or  restoring  the  Injured  property 
baa  not  Infrequently  been  held  to  be  the 
rule.  LentK  v.  Carnegie,  145  Pa.  612,  23  Atl. 
219.  27  Am.  St.  Rep.  717;  Larsen  v.  Railroad 
Co.,  19  Or.  241,  23  Pac  974;  Zlebarth  t. 
Nye,  42  Minn.  ^41,  44  N.  W.  1027 ;  Watson 
T.  New  MUfordf  72  Oomi.  B^l,  4B  AtL  191,  Tt 


Am.  St  Rep.  345.  In  many  cases  not  unlike 
the  one  at  bar  the  dlfTerence  between  the 
value  of  the  injured  premises  twfore  and  aft- 
er each  repetition  of  the  wrong  is  the  ap- 
proved standard  of  compensation.  Railroad 
Co.  V.  Helsley,  62  Tex.  598;  Railroad  Ca  v. 
Clifton.  2  Wlllson,  Civ.  Cas.  Ot.  App.  (Tex.) 
S  489;  Railroad  Oo.  v.  Becht  (Tex.  Civ.  App.) 
21  S.  W.  971;  13  Cyc.  153,  note  83.  The 
f(»egolng  Is  not  an  exhaustive  statement  of 
the  various  measures  of  damages  which  have 
been  recognized,  but  Is  sufllcl^t  to  indicate 
the  tendency  to  make  the  legal  remedy  suffi- 
ciently flexible  to  provide  reasonably  ade- 
quate compensation  to  the  Injured  party,  ac- 
cording to  the  peculiar  circumstances  of  the 
cases  as  they  arise.  This  court  has  had  quite 
frequent  occasion  to  pass  upon  claims*  for 
damages  for  the  flooding  of  lands  on  account 
of  obstructions  to  the  flow  of  streams  and  of 
surface  waters.  In  many  of  them  the  ob- 
structltm  complained  of  has  been  a  railway 
embankment  in  which  the  facilities  provided 
for  the  escape  of  water  have  been  alleged  to 
be  Insuffldent  or  inadequate  for  the  purpose. 
In  Drake  v.  Railroad  Co.,  63  Iowa,  802,  19 
N.  W.  216,  60  Am.  Rep.  746,  the  plalntlfTs 
land  was  flooded  for  two  successive  seasons, 
and  it  was  held  that  the  proper  measure  of 
damage  was  "the  difference  between  the 
value  of  the  premises  Immediately  before 
the  Injury  happened  and  the  value  of  the 
same  Immediately  after.  In  Snllens  v.  Rail- 
road Co.,  74  Iowa,  666,  38  N.  W.  545.  7  Am. 
St  Rep.  601,  upon  a  similar  claim  on  ac- 
count of  successive  floods,  an  instruction  to 
the  Jury  that  the  "measure  of  damage*  for 
each  year  is  the  difference  between  the  fair 
market  value  of  the  land  immediately  before 
the  injury  each  year  and  Its  fair  market 
value  Immediately  after  such  Injury"  was 
approved.  The  rule  was  again  approved  in 
McMahtm  V.  Dubuque,  107  Iowa,  62,  77  N. 
W.  517,  70  Am.  St  Rep.  143,  and  In  Peden 
V.  Railroad  Co.,  78  Iowa.  134.  42  N.  W.  625, 
4  L.  R.  A.  401.  It  appears,  theref<»e.  that 
the  rule  as  to  the  measure  of  damages  ap- 
plicable to  the  present  case  is  quite  well  set- 
tled for  this  state,  and  unless  we  are  to  aban- 
don the.  mle  announced  In  Sullens  v.  Rail- 
road Co.,  supra,  and  others  precedents  of  that 
class,  we  must  hold  that  plaintiff's  damages 
are  to  be  found  by  ascertaining  the  deprecia- 
tion, If  any,  in  the  value  of  her  land  on  ac- 
coimt  of  the  Injury  of  which  she  complains. 
The  measure  here  approved  Is  probably  not 
In  accord  with  the  rule  generally  applied  by 
other  courts,  but  it  works  substantial  Justice 
and  we  are  not  disposed  to  change  it  It  la 
very  possible  that  In  a  case  where  the  in- 
jury is  to  a  matured  crop,  the  value  of  which 
can  be  fairly  ascertained  independently  of 
the  land  upon  which  it  stands,  and  perhaps 
under  some  other  peculiar  drcumstances,  a 
different  rule  may  be  properly  invoked. 
Railroad  Oo.  v.  Brousard,  60  Tex.  617,  7  S. 
W.  374;  Green  t.  Raibroad  Ca.  79  Tex.  604,  IS 
B.W.68Si  WliltbeckT. Railroad 00^ 86  Barb. 
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(N.  Y.)  644;  13  A.  &  E.  Enc^.  Lew  (2d  Sd) 
p.  709.  Of  course.  In  determining  the  value 
of  the  land  before  and  after  the  Injury,  the 
value  and  condition  of  the  crops,  If  any,  and 
the  extent  to  which  they  are  Injured  or  de- 
stroyed, are  material  matters  for  the  ocmsld- 
eratlon  of  the  Jury. 

Upon  the  trial  In  the  court  below  the  plain- 
tiff offered  testimony  as  to  ttie  depreciation 
in  the  value  of  her  land,  but  in  most  cases 
fixed  the  date  for  the  comparison  as  that  of 
the  completion  of  the  railway  embankmoit. 
Instead  of  the  date  of  the  flooding  of  the  land. 
In  one  Instance,  however,  the  witness,  one 
J.  Buflham,  had  his  testimony  directed  to 
the  date  of  the  flood,  and,  while  the  examina- 
tion was  somewhat  Indefinite,  it  was  suffl- 
cl^t,  we  think,  to  take  the  (luestlon  to  the 
Jury.  The  testimony  as  to  the  ralue  of  the 
land  at  the  time  of  the  construction  of  the 
embankment,  which  was  within  a  year  or 
less  before  the  alleged  injury,  was  perhaps 
objectionable  If  the  case  was  being  tried  aa 
one  for  continuing  damages;  but  no  specific 
objection  was  made  thereto  as  being  too  re- 
mote. Plaintiff  was  presenting  her  case  evi- 
d^tly  upon  the  theory  that  her  damages 
were  original,  and.  If  defendant  wished  to 
raise  the  point  that  they  were  continuing,  we 
think  it  should  have  made  its  position  clear, 
and.  falling  to  do  so,  it  cannot  accomplish  a 
successful  ambuscade  under  cover  of  a  gen- 
eral objection  that  the  evidence  Is  "Incompe- 
tent, Irrelevant,  aud  Immaterial,  and  not  a 
correct  measure  of  recovery."  -  In  the  ab- 
sence of  any  demand  by  defendant  that  the 
damages  be  assessed  as  original  rather  than 
continuing,  there  was  no  error  in  the  admis- 
sion of  the  testimony  offered  which  would 
justify  us  In  holding  that  the  case  should  not, 
In  any  event,  have  been  submitted  to  the  Jury. 
Hollenbeck  t.  Marlon,  116  Iowa,  70,  89  N.  W. 
210. 

4.  If  the  concltraion  stated  in  the  preceding 
paragraph  be  nnaound,  and  It  be  conceded 
ttiat  there  was  no  evidence  affording  a  prop- 
er measure  of  actual  damages.  It  stilt  remains 
true  that  if,  by  reason  of  the  defendant's 
Delect  In  falling  to  provide  a  suitable  cul- 
vert, the  water  was  backed  up  over  plaintiff's 
land,  she  was  entitled  to  recover  nominal 
damages,  and  to  have  the  case  go  to  the 
jury  for  that  purpose.   Woodman  v.  Tufts, 

0  N.  H.  88;  Casebeer  t.  Mowry,  65  Pa.  428, 
9S  Am.'Dec.  766;  Dorman  v.  Ames,  13  Minn. 
451  (Gil.  847);  Jackman  v.  Arlington,  137 
Mass.  277;  Hoc  ten  v.  Barnard,  137  Mass.  86; 
Wells  V.  New  Haven  &  Northampton  C5o., 
151  Mass.  46.  23  B.  724,  21  Am.  St  Rep. 
423;  Gonld  on  Waters  (3d  Ed.)  f  210;  Ha- 
thorne  v.  Stinson,  12  Me.  188,  28  Am.  Dec. 
167;  Plate  v.  Railroad  CJo.,  37  N.  Y.  472;  Dix- 
on V.  Clow,  24  Wend.  (N.  Y.)  188;  Foster  v. 
Elliott,  83  Iowa,  216;  Plumlelgb  v.  Dawson, 

1  Oilman  (III.)  552,  41  Am.  Dec.  190;  Watson 
v.  Van  Meter,  43  Iowa,  76 ;  Tootla  v.  Clifton, 
23  Ohio  St  247.  10  Am.  Rep.  782.  We  do 
not  overlook  the  fact  that  we  bava  often 


held  that  failure  to  award  nominal  damages, 
where  a  plaintiff  is  entitled  to  nothing  more, 
is  not  a  ground  for  reversal.  Crawford  v. 
Bergen,  01  Iowa,  675,  60  N.  W.  205;  Portman 
V.  Klemlah,  54  Iowa,  198,  6  N.  W.  2^;  Row- 
ley V.  Jewett,  56  Iowa,  492,  0  N.  W.  353; 
Phoenix  Insurance  Co.  v.  Flndley.  59  Iowa, 
601,  IS  N.  W.  738;  Wise  v.  Foster,  62  Iowa, 
114.  17  N.  W.  174;  Norman  v.  Winch,  65  Iowa. 
359,  21  N.  W.  608;  Llppert  T.  Uppert  110 
Iowa.  650,  81  N.  W.  777 ;  Rice  v.  Whitley.  115 
Iowa.  748.  87  N.  W.  694.  The  thought  of 
these  cases  and  the  reason  of  the  rule  is  that 
this  court  does  not  sit  to  determine  mere 
moot  questions,  or  questions  which  Involve 
matters  of  merely  abstract  or  tectmlcal  right 
the  decision  of  which  determines  nothing  be- 
yond the  taxation  of  costs.  This  is  as  far 
as  we  have  ever  gone  in  the  appllcatiOD  of 
tlie  rule.  There  are  cases,  however,  in  which 
the  recovery  of  nominal  damages  determines 
and  adjudicates  valuable  rights,  and  under 
such  circumstances  the  refusal  to  allow  them 
Is  reviewable  upon  appeal.  The  case  before 
US  Is  of  that  nature.  The  recovery  of  even 
nominal  damages  would  operate  as  an  ad- 
judication of  the  insuficlency  of  the  culvart 
and  that  adjudication  would  be  binding  upon 
the  parties  in  any  subsequent  action  brought 
for  the  continuance  of  the  nuisance.  Ben- 
nett V.  Marion,  119  Iowa,  473,  93  N.  W.  558; 
Gould  on  Waters  (8d  Ed.)  i  210;  Casebeer  v. 
Mowry,  65  Pa.  419,  93  Am.  Dec.  766;  Plate  v. 
Railroad  Co.,  87  N.  Y.  472 ;  Mersereau  v.  Pear- 
sall,  19  N.  Y.  108.  Title  to  land  is  not  infre- 
quently detennlned  by  an  award  or  denial 
of  nominal  damages  for  an  alleged  wrong. 
The  act  of  the  defendant  In  the  present  case 
in  erecting  the  embankment  in  such  manner 
as  to  cast  the  water  back  upon  the  plalntifTa  ^ 
land  was  equivalent  to  the  assertion  of  an  * 
easement  therein,  and  It  might  well  happen 
that  an  action  to  recover  nominal  damages 
would  be  the  most  e£Bclent  method  by  wUch 
to  prevoit  the  acquisition  of  such  easement 
by  prescription.  Hathome  v.  Stinson,  12  Me. 
183,  28  Am.  Dec.  167.  Says  the  court  In  the 
dted  case :  "When  one  encroaches  upon  the 
Inheritance  of  another  the  law  ^ves  a  right 
of  action,  and  even  If  no  actual  damages  are 
proved  the  action  will  be  sustained  and  nomi- 
nal damages  recovered,  because  unless  this 
could  be  done  the  encroachments  acquiesced 
In  might  ripen  Into  a  legal  right"  See,  also, 
Bassett  v.  Manufacturing  Co..  28  N.  H.  488; 
Canal  Co.  v.  Torr^,  S3  Pa.  143.  This  court 
recognized  and  conceded  the  correctness  of 
this  proposition  in  one  of  the  earliest  cas» 
In  which  the  merely  technical  right  to  nom- 
inal damages  was  held  an  Insufficient  ground 
for  reversal.  Bee  Wtiteon  t.  Yan  Meter.  43 
Iowa,  73.  In  that  case,  after  announcing 
the  rule  referred  to,  we  said:  "It  is  true 
that  if  plaintiff  la  entitled  to  nominal  dam- 
ages  for  tin  purpose  of  establishing  a  per^ 
manent  right,  and  the  Jury  fail  to  assess  such 
damages,  a  new  trial  should  be  granted." 
So  far  o  tba,qnaatlon  of  ^acttee  la  tbis 
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brandi  of  the  caae  Is  concerned,  file  order  of 
tbe  trial  court  dlrecttng  a  wdlct  for  the 
defendant  la  also  erraneoin,  within  the  qplxlt 
of  the  decision  In  Carl  t.  €k>al  C9o^  09  Iowa, 
S19,  29  N.  W.  487.  tn  that  case  the  plaintiff 
showed  himself  entitled  to  nominal  damages 
only,  but  the  jury  returned  a  rerdlct  In  his 
faTor  for  snbstantlal  damages.  The  trial 
court  having  entered  Judgment  for  defendant 
Dotwit^tandlng  tbe  Terdlct,  we  held  It  to  be  i 
erroneona,  saTlng :   TTbe  plaintiff  was  dear-  j 
ly  entitled  to  judgment  in  Ms  teror,  nnlees  i 
tbe  verdict  was  set  sside  for  some  snfflfdent  ! 
reason.  This  has  not  been  done^  and  when  | 
snch  a  motion  is  made  and  comes  on  for  | 
bearing  it  would  be  competent  to  give  plain-  • 
tiff  the  option  of  taking  a  judgment  ft»r  a  ; 
Domtoal  amount" 

For  tbe  reasons  stated,  a  new  trial  mnst  j 
be  ordered,  and  the  jutUmcnt  aK>esl6d  from 
ts  therefore  reversed. 


In  re  BZBNES. 
<SapTeme  Court  of  Minnesota.  Feb.  28,  1906.) 

In  the  matter  of  tbe  application  for  tbe  ; 
remoTal  of  John  T.  Byrnes,  an  attorn^.  Mo- 
tion to  dismiss  proceedings  denied. 

E.  Southwortb,  for  petitioner.    Gbllds  & 
Edgaton,  for  respondent 

PER  CURIAM.  Respondffit,  Byrnes,  moves 
the  court  to  dismiss  the  proceedings  against 
bim  on  tbe  ground  that  he  Is  not  now  an  at-  i 
tom^  and  counselor  nnder  the  laws  of  tbe  j 
state;  be  having  been  heretofore  suspended  i 
by  judgment  of  the  court  for  the  period  of 
two  years,  which  period  has  not  yet  expired.  ' 
State  Board  of  Examiners  Id  Law  v.  John  \ 
T.  Byrnes,  93  Minn.  131,  100  N.  W.  645.  The  ■ 
motion  Is  denied.    Respondent  still  holds  ; 
bis  office  as  an  attorney  and  Is  subject  to  ! 
the  jurisdiction,  of  tbe  court    His  former  I 
sua^nslon  operates  simply  to  deprive  bim  | 
temporarily  of  the  right  to  practice  his  pro-  j 
fesslon. 

Respondent  also  objects  to  the  sufficiency  < 
of  the  accusations  against  him  in  this:  that  1 
all  thereof,  save  one,  charge  misconduct  oc-  | 
cnrrlng  prior  to  tbe  commencement  and  de-  i 
termination  of  the  charges  upon  which  his  | 
former  suspension  was  predicated,  and  are 
merged  therein.  This  objection  Is  overruled. 
Proceedings  to  discipline  attorneys  for  mis- 
conduct are  In  the  interest  of  the  public,  and 
the  fallors  of  the  prosecutor  to  Includt  In  a 
partlcnlar  proceeding  all  acts  of  misconduct 
will  not  bar  a  subsequent  proceeding  for  mls>  j 
conduct  not  included  therein.   The  motive  of 
those  instrumental  In  the  conduct  of  the  pro- 
ceedings may  be  a  proper  mattor  for  con- 
sideration in  connection  with  the  evidence  of- 
fered to  establish  resipondenf  s  guilt 


It  Is  not  necessary  In  proceedings  of  this 
kind  that  tbe  accused  attorney  be  given  an  op- 
porttmlty  to  be  heard  before  tbe  board  of 
law  examiners,  or  tSM  cSUxT  tbenot  who  con- 
dtKts  the  preliminary  Investigation. 


STATE!  V.  MAROINIAK. 
(Supreme  Court  of  Minnesota.   Feb.  28,  1906.) 

1.  MUWICIPAL    CbaPORiTIONS   —  Cbucinal 
PBOSBCUTIonS— C0ICPI.A.INT. 

The  defendant  was  coovicted  in  the  mu* 
nlciiM,!  court  of  the  dty  of  Minneapolis  of  a 
violation  of  an  ordinance  of  tbe  city  requiring 
salotHis  to  be  kqpt  closed  on  Sunday.  Beuf, 
that  the  complaint  stated  facts  sufficient  to 
constitute  an  offense  under  the  ordinance,  and 
did  not  cbawe  the  defendant  with  a  violation  of 
any  criminal  statute  of  the  etate. 

2.  Intoxicatino  Liquobs— Municipal  Rbou- 

LATIO  NB— VaLIDITT. 

Tbe  vordlnance  is  authorised  by  the  city 
charter,  and  is  not  void  for  the  reason  that  in 
fixing  the  penalt7  for  Its  violation  tbe  charter 
provisions  were  not  followed.  The  statute 
(Oen.  8t  1894,  I  190^  reQuirlng  saloons  to  be 
kept  closed  on  tbe  Sabbath  day  did  not  revoke 
the  authority  given  by  the  charter  to  pass  the 
ordinance.  Nor  Is  It  repugnant  to  tbe  statute 
for  the  reason  that  it  Imposes  a  different  penalty 
for  Its  violation  than  the  ime  prescribed  by  the 
statute  for  Its  violatian.  Ttw  ordinance  Is 
valid. 

[Gd.  Note. — For  cases  in  point,  see  vol,  29, 
Cent  Dig.  Intoxicating  Liquors,  f  122.] 

8.  CBiuiniX  Law— JuBiSDionoif— HumozPAL 

Courts. 

The  municipal  court  of  the  city  of  Minne- 
apolis has  jurisdiction  to  hear  and  determine 
all  criminal  cases  arising  in  .or  triable  within 
the  citr  where  the  punishment  canoot  excedd 
a  fine  of  f  100  or  90  days'  Imprisoament 

4.  J:CBT— BlOHT  TO  JnST  TSIAL— VIOUTIOH 
OF  MUHIOIPAL  OSDinANOXS. 

The  provtslMiB  of  the  municipal  court  act 
which  confer  jurisdiction  upon  such  court  to 
hear  and  dispose  of  in  a  summary  way,  with- 
out a  jury  trial,  all  cases  brought  before  it 
for  tbe  violation  of  the  ordinances  of  tbe  city, 
do  not  violate  tbe  ConstitutioD  of  this  state, 
nor  the  ordinance  of  the  Northwest  Territory, 
nor  the  Constitution  of  the  United  States.  The 
defendant  was  not  entitled  to  a  jury  trial  In 
this  case. 
(Syllabns  by  the  Court) 

Appeal  from  Municipal  Court  of  City  of 
Minneapolis;  B.  F.  Walte,  Judge. 

Val  Marclnlak  was  convicted  of  an  Illegal 
sale  of  liquor,  and  appeals.  Affirmed. 

Ernest  E.  Carey  (A.  B.  Jackson,  of  coun- 
sel), for  appellant  Frank  Healy  and  A.  C. 
Finney,  tax  tbe  State. 

START,  O.  J.  On  Angnst  26,  1906,  the 
defendant  a  complaint  In  writing  made 
in  the  mnnldpal  court  of  the  dty  of  Minneap- 
olis, was  charged  with  having  pnlawfully 
k^  bis  saloon  open  on  Sonday,  contrary  to 
tbe  ordinance  of  the  dty  In  such  case  made 
and  provided,  and  "against  the  peace  and 
dignity  of  the  state  of  Minnesota."  Upon 
being  arraigned,  he  moved  tbe  court  to  dis- 
miss tbe  action  im  the  ground  that  the  court 
bad  no  jurisdiction  of  the  case;  that  the 
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proTlsIoDs  of  the  municipal  court  act,  and  ot 
the  ordinance,  bo  far  as  relevant  to  this 
case,  were  unconetltutlOQal,  and,  further, 
that  the  complaint  did  not  state  facts  suffl- 
deut  to  charge  the  commission  of  an  offense 
coKnlzable  hj  the  municipal  court  The  mo- 
tion was  d^ied,  the  defendant  excepted 
to  the  ruling,  and  entered  a  plea  of  not  guilty. 
He  demanded  a  trial  by  Jury,  which 
was  also  denied,  and  he  excepted.  The 
cause  was  tried  by  the  court  without  a  jury, 
the  defendant  found  guilty  and  adjudged 
to  pay  a  fine  of  $25,  and  Id  default  thereof 
be  Imprisoned  In  the  workhouse  of  the  city 
until  the  fine  Is  paid,  not  exceeding  the  term 
of  30  days.  He  appealed  from  the  Judgment 
The  here  material  provisions  of  the  ordi- 
nance, which  was  approved  April  6,  1899,  are 
as  follows:  "That  every  saloon  and  the  bar 
of  every  tavern,  Inn,  and  other  place  where 
liquors  are  sold  by  the  glass  or  drl^k  shall 
be  closed  and  kept  closed  during  the  whole 
of  every  Sunday,  and  of  every  day  of  a 
general  state  or  city  election,  and  during 
the  time  of  any  riot  or  disturbance;  and  no 
persons  shall  sell  any  spirituous,  vinous, 
fermented  or  malt  liquors  or  beverages  with- 
in the  limits  of  said  city  on  any  Sunday, 
on  any  6aj.  of,  a  general  state  or  city 
election  before  the  closing  of  the  polls,  nor 
at  any  time  sell  or  give  away  any  such 
liquors  or  beverages  to  any  minor  or  habitual 
drunkard."  A  violation  of  the  ordinance 
is  punishable  by  fine  not  less  than  $25  nor 
more  than  $100,  or  by  imprisonment  not  less 
than  30  days,  nor  more  than  90  days.  Min- 
neapolis Charter  and  Ordinances  683,  Sfi  9,  13. 

1.  .The  complaint  states  facts  sufficient  to 
constltate  an  olfeDse  under  this  ordinance, 
and  does  not  charge  the  defendant  with  a 
violation  of  any  criminal  statute  of  the  state. 
The  ooncludii^  words  of  the  complaint, 
"against  the  peace  and  dignity  of  the  state 
of  Minnesota,"  are  surplusage,  for  It  Is  on- 
ly Indictments  that  must  so  conclude.  Const 
art.  6,  S  14. 

2.  Logically  the  first  question  to  be  con- 
itfdered  is  the  validity  of  this  ordinance,  as- 
suming for  the  present  that  It  does  not 
violate  any  of  the  provisions  of  the  state 
or  federal  Constitution.  The  defendant  urges 
two  general  objections  to  the  ordinance: 
First  That  the  city  council  was  not  au- 
thorized by  the  city  charter  to  pass  any  or- 
dinance of  the  character  of  this  one;  but  were 
It  otherwise,  the  ordinance  Is  void  because 
In  fixing  the  penalfy  for  its  violation  the 
charter  provisions  were  not  followed.  Sec- 
ond. The  statute  (Gen.  St  1894, 1  1999  [Laws 
1887,  p.  120,  c.  81,  {  1])  revoked  the  authority 
to  pass  the  ordinance  given  prior  thereto 
by  the  diarter,  If  any  was  given,  and,  fur- 
tiier,  that  the  ordinance  Is  repugnant  to  the 
statute  because  It  Imposes  a  dUfermt  penalty 
for  Its  violation  than  the  one  prescribed  by 
the  statute  for  a  violation  of  the  statute. 
All  of  these  objections,  except  ^posdbly, 
one.  have  been  determined  adversely  to  the 


defendant  by  the  decisions  of  this  court 
State  V.  Ludwlg,  21  Minn.  202;  State  v.  Har- 
ris, 50  Minn.  128,  52  N.  W.  387,  531;  State 
V.  Llndqulst,  77  Mlnu.  542,  80  N.  W.  701; 
City  of  Jordan  v.  Nlcolln,  84  Minn.  867,  87 
N.  W.  915.   We  adhere  to  these  decisions. 

The  possible  exception  to  which  we  refer 
Is  the  objection  of  the  defendant  to  the 
effect  that  the  ordinance  is  invalid  because 
It  imposes  a  penalty  not  authorized  by  the 
charter.  Tbe  charter  of  the  city  aathorlsea 
the  council  to  impose  punishments  for  the 
violation  of  the  ordinances  of  the  city  "to 
the  extent  of  a  fine  not  exceeding  one  hun- 
dred dollars,  and  imprisonment  in  the  city 
prison  or  coanty  Jail  not  exceeding  ninety 
days  or  both."  Minneapolis  Charter  and 
Ordinances  60,  S  0.  The  penalty  for  a  viola- 
tion of  tiie  ordinance  bete  in  questhm  is 
a  fine  not  leaa  than  $2&  nor  mote  tiian  $100; 
or  by  imprisonment  not  less  than  80  days  nor 
mwe  than  00  days.  It  la  juat  as  certain 
that  the  penalty  Imposed  by  the  cnrdlnauce  Is 
within  "tbe  extent^'  or  limit  Imposed  by  tbe 
charter  aa  It  Is  that  the  greater  tnfdndfls 
the  less.  The  charter  sinutly  fixes  a  limit 
b^rend  which  the  <Aty  coandl  may  not  go  In 
Imposing  penalties,  bat  "to  the  extenr*  ot 
tbe  limit  It  is  expressly  authorised  to  go. 
lha  objection  is  witbont  niait  Tbe  or- 
dinance is  TaUd. 

8.  The  next  contention  of  the  defendant 
to  be  considered  la  that  Municipal  Ooort 
Act  (Sp.  Laws  1874.  p.  882,  c.  141)  i  1. 
has  conferred  no  Jurisdiction  upon  the  munic- 
ipal court  to  hear  and  determine  this  case. 
The  here  material  part  of  tbe  section  is  in 
these  words:  "It  shall  also  have  excIoslTe 
jurisdiction  to  hear  all  complaints  and  con- 
duct all  examinations  and  trials  In  crlmlDal 
cases,  arising  or  triable  within  tbe  city  of 
Minneapolis,  heretofore  cognizable  before  a 
Justice  of  the  peace."  The  argument  in  sup- 
port of  the  claim  that  the  municipal  court 
had  no  jurisdiction  of  this  case  Is  to  the 
effect  that  there  was  no  such  offense  as  keep- 
ing a  saloon  open  on  Sunday  prior  to  tbe 
enactment  of  this  section;  therefore  It  was 
not  cognizable  before  a  justice  of  the  peace. 
This  Is  too  narrow  a  construction  of  the 
grant  of  Jurisdiction,  and  one  which,  If  ac- 
cepted, would  result  in  most  serious  conse- 
quences to  the  city  of  Minneapolis.  If  the 
defendant's  construction  be  accepted,  then 
every  existing  ordinance  of  the  city  passed 
since  1874  and  every  one  which  hereafter 
may  be  passed  for  the  purpose  of  conserv- 
ing the  peace  and  good  order  of  the  city 
will  be  shorn  of  their  virility  and  they  may 
be  violated  with  Impunity,  for  the  munic- 
ipal court  Is  tbe  only  tribunal  In  which  it  ts 
practicable  to  enforce  their  penalties.  Clear- 
ly such  Is  neither  the  reasonable  nor  the  per- 
missible construction  of  the  grant  of  power 
to  the  municipal  court.  Tbe  words  "here- 
tofore o^lzable  before  a  Justice  of  the 
peace"  manifestly  refer  not  to  particular  of- 
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fenses,  but  to  a  class  of  criminal  cases  there- 
tofore cognlxable  before  a  justice  of  the 
peace.  AH  criminal  cases  where  the  punish- 
ment Is  limited  to  a  One  of  $100  or  three 
months'  Imprisonment  have  been  cognizable 
before  a  Justice  of  the  peace  ever  since  the 
state  had  an  existence.  Const  art  6,  i  8 ;  Goi. 
St.  1866,  c.  65,  I  181.  We  therefore  hold 
that  the  municipal  court  of  the  city  of  Min- 
neapolis had  Jurisdiction  to  hear  and  deter- 
mine all  orlminal  cases  arising  or  triable 
within  the  city  where  the  punishment  In  case 
of  conviction  cannot  exceed  a  fine  of  1100  or 
three  months'  Imprisonment. 

4.  The  defendant  assigns  and  urges  a  gronp 
of  alleged  errors  to  the  effect  that  so  much  of 
Special  Laws  1889.  p.  601,  a  84,  I  7  (amend- 
ed municipal  court  act),  as  assnmes  to  con- 
fer Jurisdiction  upon  the  Judge  of  the  muulc- 
pal  court  to  hear  and  dispose  of  in  a  sum- 
mary manner  all  cases  which  may  be  brought 
before  him  for  violations  of  the  criminal  laws 
of  this  state  within  the  county  of  Hennepin 
or  of  the  ordinances  of  the  city,  Is  unconsti- 
tutional, in  that  It  violates  the  several  pro- 
visions of  the  Constitution  of  the  state  of 
Minnesota  specifically  set  forth  in  bis  assign- 
ment of  errors,  particularly  article  1,  f  6,  and 
the  provisions  of  the  Constitution  of  the 
United  States  also  specifically  set  forth  in 
Ills  assignment  of  errors,  particularly  section 
1  of  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States;  and,  further, 
that  the  trial  court  erred  In  denying  his  de- 
mand for  a  Jury  trial  In  violation  of  the  pro- 
visions of  the  Constitution  of  the  state  and 
United  States,  respectively.  This  group  of 
alleged  errors  rests  upon  the  claim  that  the 
defendant  was  entitled  to  be  tried  for  the 
offense  charged  against  him  by  a  Jury,  that 
this  was  his  constitutional  right,  and  that  the 
denial  of  the  right  deprived  him  of  his  prop- 
erty or  liberty  without  due  process  of  law. 
The  question  Is  not  whether  a  party  who  Is 
charged  in  the  municipal  court  with  a  viola- 
tion of  the  statute  of  the  state  (Gen.  St  1804. 
fi  1999)  requiring  saloons  to  be  Itept  closed  on 
the  Sabbath  day  has  the  constitutional  right 
to  a  trial  by  Jury.  See  State  v.  West  42 
Minn.  161,  43  N.  W.  846.  The  question  la 
whether  a  parly  who  Is  charged  with  a  viola- 
tion of  an  ordinance  of  a  city  requiring  every 
'  saloon  in  the  city  to  be  kept  closed  on  Sun- 
day has  such  constitutional  right  This 
gaestiou  has  been  repeatedly  and  decisively 
answered  In  the  negative  by  the  decisions  of 
this  court  City  of  Mankato  v.  Arnold,  36 
Minn.  62,  30  N.  W.  305;  State  v.  West,  42 
Minn.  160,  43  N.  W.  845;  State  v.  Harris,  50 
Minn.  128,  52  N.  W.  387,  531 ;  State  v.  Grimes, 
83  Minn.  460,  86  N.  W.  449. 

It  is  true  that  there  is  a  real  or  apparent 
di8Cr^>ancy  in  these  cases  as  to  the  basis 
upon  which  the  decision  was  rested,  but  there 
is  none  whatever  In  the  conclusion  reached, 
for  all  agree  that  a  party  charged  with  the 
Tlolatlon  of  the  police  ordinances  of  a  munic- 
ipality of  the  state  la  not  entitled  to  a  trial 


by  Jury  as  a  constitutional  right  Counsel 
for  the  defendant  In  an  able  and  exhaustive 
brief  and  argument  urge  us  to  re-examine 
the  decisions  we  have  cited  and  the  reason- 
ing on  which  they  are  based.  We  have  done 
so  and  reached  the  concloslon  that  they 
should  be  adhered  to,  for  as  was  said  In 
the  case  of  State  v.  Manford  (Minn.)  106  N. 
W.  — :  "While  not  yielding  a  blind  obe- 
dience to  the  past  we  recognize  the  (^ligation 
to  respect  the  former  decisions  of  the  court 
and  to  adhere  to  them  unless  they  are  clear- 
ly and  manifestly  erroneous,  or  are  no  long- 
er adapted  to  the  changed  condltlonfl  of  so- 
ciety." We  hold  that  the  defendant  was  not 
entitled  to  a  trial  by  Jury  Id  tbla  case,  and, 
further,  that  the  prorlBions  ot  the  municipal 
coort  act  do  not  vlotate  the  C<niBtitntion  of 
this  state  nor  the  Constltation  of  the  United 
States,  nor  the  ordinance  establishing  the 
Northwest  Territory.  Certainly  articles  4,  S, 
and  6  of  the  Oonstltutiai  of  tbB  United  States 
are  not  here  relevant,  fbr  the  first  10  articles 
of  amendment  to  that  Instrument  were  not 
Intended  to  limit  the  powers  of  state  govern- 
ments in  respect  to  their  own  people,  but  to 
operate  on  the  federal  govemmoit  alon& 
Spies  V.  Illinois,  128  U.  8.  181,  8  Sup.  Ot  21. 
22,  81  L.  Ed.  80.  The  fourteenth  amendment 
to  the  Constitution  of  the  United  States  does 
not  guaranty  the  right  to  a  trial  by  Jury  In  a 
state  court  if  the  lavs  of  the  state  doiy  the 
right  to  all  alike  In  the  particular  caB&  Hls- 
Boori  T.  Lewis,  101  U.  S.  22,  81,  26  L.  Bd.  989. 
.  Counsel  assign  as  error  tbe  mllngs  of  the 
trial  court  In  the  admlssiw  of  evidence,  but 
do  not  discuss  tbem  in  tlieir  brief  or  Indicate 
any  'reason  why  the;  constttnte  reversible 
error.  This  amounts  to  a  waiver  of  the  as- 
slgnmwts,  and  we  have  not  considered  th«n. 

The  last  claim  urged  Is  tiiat  tlw  evidence 
was  not  Bufflcient  to  sustain  the  conviction. 
We  are  of  the  opinion  tlut  it  was. 

Judgment  affirmed. 


LBBUM  V.  OBTINa. 
(Supreme  Coart  of  Minnesota.   Feb.  9,  1906.) 

1.  JuBY— Challenges— Waivkb. 

Where  a  party,  who  has  not  exhansted  his 
peremptory  challeiigeB,  passes  them  and  ac- 
cepts the  Jury  as  then  constituted,  without 
expressly  reserving  his  right  to  use  them  If 
other  Jurors  are  called,  be  does  not  thereby 
waive  his  right  to  peremptorily  challenge  a 
uror  thereafter  called  in  place  of  one  chal- 
enged  by  hia  adversary.  Swanson  v.  Menden- 
hall,  80  Minn.  56,  82  N.  W.  1093,  followed. 

fKd.  Note.— For  cafies  in  point  see  vol.  81, 
Cent.  Dig.  Jury,  $8  522.  621,  622.] 

2.  Witness— luFEACHUEirr. 

Where  a  witness  on  a  former  trial  of  an 
action  is  withont  the  jnrisdlctlon  of  the  court 
at  the  time  of  the  second  trial  thereof,  and  his 
testimony  on  the  first  trial  is  r(>ceived  in  evi- 
dence, it  is  not  competent  to  impeach  him  by 
proof  of  seU-oontradlctory  statements  made 
out  of  court,  unless  hia  attention  on  his  ex- 
amination was  called  to  them  and  to  the  time, 
place,  and  person  to  whom  they  were  made. 
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8.  Sahs. 

The  feet  that  the  statements  were  mads 
after  his  examination,  or,  if  made  before,  were 
unknown  to  the  party  seekinf  to  discredit  the 
witness,  is  not  an  exception  to  tlie  rale. 
(Srllabos  by  the  Coart) 

Appeal  from  District  Court,  Polk  Coontr; 
William  Watta,  Jn&ge. 

Action  by  Christ  Lemm  against  Peter 
Qevlng.  There  was  a  rodlct  for  plaintlfC 
From  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  Berersed. 

R.  J.  BCoategae  and  Albert  Cbilgren,  for  ap- 
pellant W.  B.  Bow^  for  reepondoit. 

STABT,  O.  J.  Action  to  determine  and  m- 
tabUsh  tbe  boandory  line  between  the  r» 
BpectlTe  famu  of  the  parties  hereto.  The  de* 
termination  of  the  iBSoe  depended  upon  which 
one  of  two  dlqnited  points  waa  the  <nie  at 
which  the  United  States  Burreyors  located  a 
cataln  section  comer.  The  question  was 
submitted  to  a  Jury,  and  they  returned  a  ver- 
dict to  the  effect  that  the  comCT  was  located 
at  the  point  claimed  1^  the  plaintiff.  The  de- 
fendant ai^iealed  tnm  an  order  denying  bis 
motion  for  a  new  trial. 

The  usignments  of  emv  raise  tin  qnes- 
tltms  whether  the  trial  court  erred  in  Its  rul- 
ings In  impaneling  the  jury,  In  the  admlsidon 
of  evidence,  and  In  Its  liurtrnctlons  to  the  jury. 
The  case  comes  here  upon  a  bill  of  ezcepti^nis 
which  does  not  purport  to  contain  all  of  the 
erldence,  and  for  this  reason  the  plaintiff 
urges  the  objection  that  the  record  la  not  snf- 
fldent  to  enable  this  court  to  pass  upon  any 
of  tiie  questlona.  Hie  (Ajectlon  la  without 
merit  as  to  the  first  and  second  alleged  wrors, 
for  the  record  contains  sufficient  of  the  evi- 
dence to  make  the  rulings  complained  of  and 
the  excq(vtlons  thereto  Intelligible  and  to  ct< 
able  the  court  to  determine  them.  While  the 
burden  is  upon  the  appellant  afflrmatively  to 
show  error,  the  rule  must  not  be  strictly  con- 
strued and  so  aK>lied  in  practice  as  to  elimi- 
nate bills  of  exceptions  and  compel  the  cau- 
tious lawyer  In  every  ease  to  bring  up  the 
whole  evidence. 

-  What  occurred  when  the  Jury  waa  impanel- 
ed, as  shown  by  the  bill  of  exceptions,  was 
this:  "There  was  evldoHie  in  the  case  suf- 
ficient to  have  sustained  a  verdict  for  the  de- 
fendant, had  the  Jury  brought  In  a  verdict 
in  his  favor.  Twelve  Jurors  were  called  and 
placed  in  the  box.  They  were  examined  by 
each  party.  The  defendant  thai  used  one 
peremptory  challenge.  Plaintiff  thai  used 
one.  The  defendant  then  announced  that  he 
passed  his  second  peremptory  challenge. 
Plaintiff  then  used  his  second  peremptory 
challenge.  Defendant  then  announced  that 
he  passed  his  third  peremptory  challenge. 
Plaintiff  then  used  his  third  peremptory  chal- 
lenge, and  a  new  Juror  was  called  to  take  the 
place  of  the  one  so  challenged.  Defendant 
then  examined  that  Jurw,  who  was  Andrew 
Kleven.  and  the  Juror  stated  that  as  the 
supervisor  of  the  town  of  Boome,  Polk  coun* 


ty,  he  had  employed  the  plaintiff's  attorney, 
W.  B.  Bowe,  to  actas  the  attorney  of  the  town 
In  an  action  which  was  then  pmdlng.  De- 
fendant's attorney  then  challenged  the  Juror 
for  implied  bias.  The  court  ruled  that  the 
fact  that  the  Juror,  as  supervisor  of  a  town, 
had  employed  the  plaintiffs  attorney  to  act 
for  the  town  in  an  action  still  pending,  was 
not  sufficient  to  sustain  a  challenge  for  im- 
plied bias.  Defendant  excepted  to  the  ruling 
of  the  court  Defendant's  counsel  then  chal- 
lenged the  Juror  peremptorily,  and  the  court 
ruled  that  defendant  had  no  right  to  chal- 
lenge the  Juror  peremptorily,  that  he  had  ex- 
hausted his  peremptory  challengee  by  not  ex- 
ercising them  in  the  regular  order,  and  that 
the  cballenges  of  each  side  must  be  eiercised 
alternately.  Defendant's  attorney  then  stated 
to  the  court  that  be  liad  only  passed  his  chal- 
lenges as  to  the  Jurors  who  had  then  been  call- 
ed, and  that  at  that  time  the  Juror  Kleven 
had  not  been  called.  The  court  then  ruled 
that  defendant  had  no  right  to  challenge  the 
Juror  Kleven  peremptorily,  and  to  that  rul- 
ing the  defendant's  counsel  took  exceptiim. 
The  Jury  was  then  sworn.  The  Juror  Kleven 
heard  the  defoidanf s  counsel  <Aallenge  him 
for  Implied  bias,  and  offer  to  challoige  him 
peremptorily.  The  Juror  Kleven  remained 
on  the  Jury."  The  ruling  on  the  challenge  of 
the  Juror  for  Implied  bias  was  correct,  bat 
the  ruling  denying  the  right  of  the  defendant 
peremptorily  to  challenge  him  was  both  me- 
roneouB  and  prejudicial.  Swanson  v.  Ifan- 
denhall,  80  Minn.  56.  82  N.  W.  1093. 

Counsel  for  the  plaintiff  seeks  to  dJstln- 
guisb  the  case  cited  from  the  one  we  are  con- 
sidering, because  defendant's  counsel  In  that 
case,  in  waiving  his  last  peremptory  chal- 
lenge as  to  the  Jurors  already  drawn,  gave 
notice  that  he  desired  to  exercise  the  chal- 
lenge as  to  other  Jurors  who  thereafter  might 
be  called.  This  does  not  differentiate  the 
cases;  for,  as  said  in  the  case  cited,  "until 
the  cballenges  to  which  a.  party  Is  entiUed 
under  the  statutes  are  exhausted  the  right 
extends  to  ev«y  juror  called.  •  •  •  No 
doubt  a  party  may  expressly  waive  any  or  all 
of  bis  po-emptory  challenges,  but  the  mere 
fact  that  he  expresses  satisfaction  with  the 
jury  at  a  particular  stage  of  Its  selection 
does  not  constitute  a  waiver  9b  to  Jurors  sub- 
sequently called  to  fill  vacancies  caused  by* 
challenges  by  the  other  party.  There  was  no 
waiver  in  this  case,  for  the  defendant  ex- 
pressly reserved  his  right  In  that  respect." 
It  is  not  necessary  for  a  party  to  expressly 
reserve  his  right  peremptorily  to  challenge 
jurors  who  may  be  called  after  he  has  ac- 
cepted the  jury.  Nor  did  the  court  In  the 
case  cited  so  hold.  The  purpose  of  the  court 
In  calling  attention  to  the  fact  that  the  de- 
fendant expressly  reserved  his  right  was  to 
emphasize  the  fact  that  thore  had  been  no 
waiver,  but  on  the  contrary,  an  express 
reservation  of  the  right  The  defendant  in 
the  case  at  bar  by  passing  his  challenges 
simply  indicated  bis  satlsfacttoa  wMi  tbe 
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jury  u  It  ttMn  rtood.  It  would  be  a  fiMwaA 
and  nnJoBt  conitnjctlon  of  bl«  action  to  bold 
that  thereby  be  ezprestly  waived  big  rlgbt 
to  dialleiice  any  jnnw  wbo  tbereafter  mlsht 
be  called  to  mpplj  tbe  place  of  one  peremp- 
torily chaU«aged  bj  bli  advoaary.  It  fol- 
low! that  tbe  ruling  tit  tbe  court  wae  prej- 
udicial errw  for  whlcb  there  must  be  a 
new  trlaL 

With  reference  to  sncta  trial  It  li  advlaable 
to  cuuldw  one  other  alleged  error On  the 
flrat  trial  of  this  cause  a  wltneaa  was  called, 
sworn,  and  testlfled  on  behalf  of  the  plaln- 
tUE ;  but  at  the  time  of  the  last  trial  he  was 
without  the  Jurisdiction  of  the  court,  and  his 
testimony  on  the  formw  trial  was  given  In 
evld»ice.  1^  defendant  then  ctfwed  to 
show  by  a  competent  witness  that  he  had 
a  conversation  with  the  absent  witness  in 
which  he  made  statements  relating  to  a 
mat^lal  fact  directly  the  reverse  of  hia  testi- 
mony. The  evidence  was  objected  to  for  the 
reason  that  no  foundation  for  its  admission 
had  been  laid.  The  court  sustained  tbe  ob- 
jection and  excluded  the  evidence.  The  rul- 
ing is  here  assigned  as  error.  The  ruling 
was  correct  The  absent  witness  was  not  a 
party  to  the  action ;  hence  the  offered  evi- 
dence was  not  original,  but  simply  Impeach- 
ing evidence^  Such  evidence  is  not  compe- 
tent, unless  the  foundation  la  laid  by  Qrst 
calling  the  attention  of  the  witness  sought 
to  be  Impeached  by  alleged  self-contradictory 
statements  to  the  time,  place,  and  person 
when,  where,  and  to  whom  they  were  mad& 
Horton  T.  Cbadboum,  31  Minn.  822. 17  N.  W. 
865.  Sudi  toundatltm  waa  not  laid  In  this 
case. 

Tbe  fact  that  such  statements  were  made 
flubsequent  to  the  examination  of  the  wit- 
ness, or,  if  made  before,  were  unknown  to 
the  party  seeking  to  discredit  the  witness.  Is 
not  an  exception  to  the  rule.  The  reason  for 
the  rule,  justice  to  the  witness,  applies  to  the 
alleged  exception.  SO  Buc.  of  Law,  1126 ;  Mat- 
tox  V.  United  States,  166  IT.  S.  237,  15  Sup. 
Ct  837,  89  U  Ed.  409. 

We  do  not  consider  the  assIgnmoitB  of  er- 
ror which  relate  to  the  instmctlona  of  the 
trial  court,  for  the  reason  that  there  must  be, 
in  any  event  a  new  trial  for  the  error  In- 
dicated. 

Order  reversed,  and  a  new  trial  granted. 


TOUNO  et  aL  v.  OITY  OF  UANKATO. 
{Buprane  Court  ot  Minnesota.  Dec  29,  1905.) 

MUNIOIPAI.  OOBPOKATIONS— DaAWT  OF  GhAX- 

TIB— ATT0SN£TB*  E^BNSES. 

A  board  of  freeholders,  appointed  to  draft  a 
charter  for  a  mnnicipalitj,  cannot  employ  and 
agree  to  pay  one  or  more  of  Its  memben  as 
comisel  for  the  board,  to  famish  advice  to  it 
and  to  prepare  a  charter  for  It 

(Syllabus  by  tbe  Court) 

Appeal  from  District  Court  Bine  Berth 
County ;  Loren  Cray,  Judge. 

Action  by  WUMam  B.  Toung  and  Harrison  L, 


Sduuttt  against  tbe  dty  of  Ifankato.  Judg- 
ment of  dismissal,  and  from  an  order  denylag 
a  new  trial,  plalntUTs  aiveaL  Affirmed. 

William  B.  Toung  and  Harrison  L.  Schmitt 
pro  Be.   O.  O.  Dailey,  for  respondent 

JAOCARD,  J.  This  appeal  Involves  one 
question:  Can  a  board  of  freeholders,  ap- 
pointed to  draft  a  charter  for  a  municipality, 
employ  one  or  more  of  its  members  as  at- 
torneys for  the  board,  to  furnish  such  board 
legal  advice  and  to  prepare,  write,  compile, 
and  draft  a  charter  for  such  board? 

Chapter  280,  p.  B07,  of  the  Laws  of  1897, 
proposed  an  amendment  to  tbe  Constitution 
empowering  tbe  L^stature  to  frame  laws 
enabling  municipal  corporations  to  adopt 
charters  prepared  by  boards  of  freeholders 
appointed  by  the  district  Judge  of  the  Judicial 
district  In  which  the  given  municipality  may 
be  located.  There  was  no  restriction  in  this 
enabling  act  as  to  the  compensation  to  t>e 
paid  members  of  such  boards,  and  no  provi- 
sion that  members  of  such  boards  shall  re- 
ceive no  compensation  for  their  services 
This  enabling  act  was  submitted  to  the  legal 
voters  of  the  state  and  adopted.  Thereafter 
tbe  Legislature  defined  the  manner  In  which 
such  boards  shall  be  appointed  and  In  which 
charters  shall  be  drafted,  presented,  and  vot- 
ed upon.  Chapter  861,  p.  462,  Gen.  Laws 
1899,  as  slightly  amended  by  chapter  828,  p. 
689,  Laws  1901.  Chapter  129,  p.  169,  Laws  1901. 
gives  such  board  of  freeholders  the  right  to 
employ  stenographers  for  pwformlng  clerical 
work  for  them  in  framing  charters,  and  re- 
quiring dtles  tor  which  such  charters  were 
framed  to  pay  such  stenographers  j«asonable 
compensation  for  their  services,  not  exceeding 
$600.  Chapter  238,  p.  849.  Laws  1903,  re- 
enacted  all  former  laws  relating  to  so-called 
"home  rule"  charters.  At  the  end  of  section 
3  of  this  act  occurs  the  fallowing  sentence: 
'^e  board  shall  always  contain  Its  full  com- 
plement of  members,  and  Ite  members  shall 
receive  no  compensation  for  their  services." 
Chapter  880,  p.  684,  Laws  1903,  provides  that 
any  municipal  corporation  in  the  state  of 
Minnesota,  In  which  a  board  of  freeholders 
has  been  or  may  hereafter  be  appointed  for 
the  purpose  of  framing  a  charter  under  tbe 
provisions  of  chapter  861  of  the  Genera] 
Laws  of  Minnesota  for  1899,  or  any  acts 
amendatory  thereof,  Is  authorized  and  re- 
quired to  pay  a  reasonable  compensation  for 
any  stenographer  or  attorney  which  said 
board  of  16  freeholders  may  deem  it  advlsa* 
ble  to  employ,  to  assist  In  doing  clerical  work 
or  rendering  legal  services  tor  said  board  In 
the  framing  of  such  charter,  and  also  for 
printing  such  charter,  if  so  directed  by  the 
board,  such  expenditures,  however,  not  to 
exceed  the  sum  of  $500. 

In  accordance  with  this  legislation  a  board 
of  charter  commissioners  ,was  appointed  by 
tbe  court  and  framed  a  charter  for  the  dty 
of  Mankato.  The  plalntlfCs  were  members 
of  tliat  board,  and  were  by  resolution  em- 
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pl<9ed  aa  attWDoyi  to  draft  tor  It  a  pmpoatH 
Gbartor  tor  Its  consideration  and  adopttoit 
and  to  r«nd«r  any  and  all  necessary  lecal 
services  for  and  In  bebalf  of  said  board  Uiat 
mlgbt  be  and  beccone  necessary  tofbe  drafting 
and  considering  of  such  ^wosed  cbarter. 
Neither  plaintiff  parttcli»ated  m  the  making, 
considering,  or  panAng  of  said  resolnticHi  as 
members  of  said  board.  The  charter  which 
plalDtifflB  drafted  was  adopted  by  the  board, 
presented  by  it  to  the  mayor,  and  was  finally 
submitted  to  vote  at  a  general  election.  Ttie 
services  wera  roidered  In  good  faith,  and 
wen  reasonably  worth  the  sum  of  IS30.68. 
The  case  was  tried  before  a  jory.  The  conrt 
granted  tbe  motion  of  the  detoidant  to  dis- 
miss the  action.  From  an  order  denying  a 
new  trial,  this  appeal  was  taken. 

The  question  thus  presented  is  not  whether 
the  board  having  the  appointive  power  also 
had  the  poww  to  fix  the  compensation  of  the 
pe^n  engaged  to  further  Its  1^1  purpose, 
bnt  whether  snch  board  Is  prohibited  by  law 
from  employing  at  the  cost  of  the  public  one 
or  more  of  Its  own  members.  The  validity  of 
snch  a  contract  as  Is  here  Involved  Is  not  tobe 
determined  by  the  fact  that  as  a  result  thepub- 
Ilc  received  a  benefit  or  suffered  an  Injury, 
but  by  general  principles  of  public  policy 
governing  It,  and  by  a  construction  of  the 
terms  of  the  law  creating  such  board  and 
regulating  its  employment  of  assistants.  "It 
is  among  the  rudiments  of  the  law  that  the 
same  person  cannot  act  for  himself  and  at 
the  same  time  with  rrapect  to  the  same  mat- 
ter as  the  agent  of  another  whose  interests 
are  conflicting.  •  •  •  The  two  positions 
impose  different  obligations,  and  their  union 
would  at  once  raise  a  conflict  between  Inter- 
est and  duty ;  and,  'constituted  as  humanity 
is.  In  the  majority  of  cases  duty  would  be 
overborne  In  the  struggle.'  *'  Marsh  v.  Whet- 
more,  21  Wall.  178,  22  L.  Ed.  482;  Mr.  Jus- 
tice Field,  In  Warden  v.  U.  P.  Ry.  Co.,  103 
n.  S.  651,  668,  26  L.  Ed.  609.  Therefore  a 
court  will  refnse  to  give  effect  to  arrange- 
ments by  directors  of  a  business  corporation 
to  secure  at  its  expense  advantages  to  them- 
selves. Warden  v.  U.  P.  Ry.  Oa,  lOS  U.  S. 
657,  26  L.  Ed.  609;  Thomas  v.  Brownvllle, 
eto.,  Ry.  Ca,  109  U.  S.  532,  3  Sup.  Ot.  315, 
27  L.  Ed.  1018;  Wright  v.  Ky.,  eto.,  Ry.  Co., 
117  U.  S.  72,  94,  6  Sup.  Ct  697.  29  L.  Ed. 
821 ;  McCiourkey  v.  Toledo,  etc.,  Ry.  Co.,  146 
U.  8.  637,  666, 13  Sop.  Ct  170,  86  L.  Ed.  1079 ; 
West  V.  Camden,  135  U.  S.  607, 10  Sup.  Ct.  838, 
84  li.  Ed.  264  (where  there  was  no  private 
gain).  The  rule  governs  equally  whether  one 
deals  with  himself,  or  with  the  directors  of 
whom  he  Is  one,  or  with  a  board  of  which  he 
Is  a  member.  San  Dl^  y.  San  Diego,  eta, 
Ry.  Co.,  44  Cal.  106;  Santa  Ana  Water  Co. 
V.  Town  (C.  C.)  65  Fed.  323.  The  same  princi- 
ple has  been  applied  to  public  employmento 
(West  V.  Camden,  185  U.  8.  607,  10  Sup.  Ct 
838,  34  L.  Ed.  254;  Oscanyan  v.  Arms  Co., 
103  U.  S.  261,  272,  26  L.  Ed.  539).  and  gen- 
erally,  although   not  nnlvei-sully,   to  oon- 


tracts  by  msaibm  at  municipal  boards  with 
snch  boards,  In  the  strongest  terms,  to  a 
large  variety  of  facta,  and  witii  a  reoog- 
nltlon  of  tiia  goieral  rule,  in  oonnactiim  with 
and  apart  from  the  relevant  statutory  and 
constitutional  provisions.  "Whethw  forbid- 
den by  a  statute  or  by  public  policy,  tbe  Teenlt 
Is  the  same."  Bfr.  Justice  Bwayne,  In  He- 
gnlra  V.  Oorwine,  101  U.  8.  108.  Ill,  25  L 
Ed.  899;«8e  Cent  Dig.  "Municipal  Corpora- 
tions," col.  681,  S  667  et  aeq. ;  2  Cnrrent  Law. 
VIS,  I  12.  A  member  of  the  common  council 
of  a  village  ot  this  state  cannot  lawfully  oiter 
Into  a  contract  with  the  municipaUtgr  for  his 
own  benefit,  which  depends  upon  antborlty 
derived  from  a  vote  of  anch  council.  Sbme  t. 
Bevans,  88  Minn.  129.  92  N.  W.  S20,  9T  Am. 
St  Bep.  606.  And  see  Ball^  t.  StruOian.  77 
Minn.  626, 80  N.  W.  694 ;  Land,  etc.,  Ga  r.  Mc- 
Intyre  (Wis.)  76  N.  W.  966,  8B  Am.  St  B^. 
916,  925. 

The  services  here  sought  to  be  paid  for 
InTolve  the  identical  sOTvIces  which  the  com- 
mission was  to  perform.  Th^  differed  only 
In  their  extent  from  those  whldi  other  mem- 
bers undertook  to  perform  by  accepting  ap- 
pointments. Accordingly  this  case  Is  ob^ons- 
ly  different  from  the  authorities  which  al- 
low compensation  to  a  municipal  officer  tor 
services  rendered  beyond  the  scope  and  not 
within  the  line  of  official  duties,  as  In  Evans 
V.  City  of  Trenton,  24  N.  J.  Law,  764;  Relf 
V.  Paige,  55  Wis.  496,  13  N.  W.  473.  42  Am. 
Rep.  731 ;  Mayor  v.  Muzzy,  83  Mich.  61,  20 
Am.  Rep.  670  (where  the  mayor,  though  a 
member  of  the  city  council  was  employed  as 
attorney);  In  re  Conrad  (O.  C)  16  Fed. 
641-648.  Nor  does  this  case  present  any  ques- 
tion as  to  the  eligibility  of  one  person  to  hold 
two  offices  at  the  same  time,  as  In  State  v. 
George,  22  Or.  142,  29  Pac.  366, 16  L  B.  A.  737, 
'29  Am.  St  Rep.  686.  There  Is  no  controvOTsy 
here  as  to  plaintiffs  being  members  of  the 
board  which  made  the  appointment  nor  was 
there  any  emergency  or  other  peculiar  clrcum- 
Btance  distinguishing  this  from  the  ordinary 
case,  as  In  De  Witt  v.  Mills  County  (Iowa)  101 
N.  W.  766.  The  statutory  provisions  refer- 
red to  dlstincUy  provide  that  no  memba  of 
the  board  shall  receive  compensation  for  their 
services.  The  legislative  act  enabling  that 
board  to  employ  counsel,  In  the  light  of  the 
general  principles  considered,  did  not  remove 
the  statutory  prohibition  of  compensation. 
The  purpose  of  the  law  was  to  secure  a  cbar- 
ter as  a  result  of  the  gratuitous  services 
of  representative  men  In  the  community. 
Such  services  were  In  contemplation  of  thi> 
law  purely  honorary.  The  court  will  take  ju- 
dicial notice  of  the  fact  that  in  other  cities 
men  of  the  highest  personal  character  from 
various  walks  of  life  have  rendered  such 
services  of  great  value,  Involving  large  per- 
sonal sacrifice,  without  pay,  entirely  from  a 
sense  of  fidelity  to  public  interests.  That 
In  this  case  counsel  rendered  special  serv- 
ices greatly  in  excess  of  those  of  any  other 
members  of  the  bcmrd,  and  practically  did 
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the  work  of  the  board,  does  not  altv  ttw  n«o- 
flssary  otnntractiQn  of  the  law.  This  coa- 
stmctlon  dUtlngnlshea  this  case  from  the 
mtwt  nearly  similar  antborlty  to  which  oar 
attentlm  has  been  called,  or  which  we  have 
been  able  to  find.  BUsworth  t.  Boaaltnc 
<Ean.)  26  Pa&  674.  We  are  clear  that  as  a 
matter  of  law  members  of  a  charter  commls* 
slon  pannot  employ  thunaelTes  to  assUt  them- 
selves. 

If  all  this  court  did  was  to  Inquire  Into 
the  honesty  and  good  faith  of  the  exercise 
of  the  discretion  of  the  board,  or  of  the 
services  performed.  It  would  have  no  hesita- 
tion in  enforcing  the  contract  The  serrlces 
were  rendered  under  a  reasonable,  al- 
though we  believe  an  Incorrect,  construc- 
tion of  the  law.  "Hard  cases"  should  not 
be  allowed  to  "make  bad  law."  The  remedy 
of  the  plaintiffs  is  by  appeal  to  the  Legle- 
lature,  not  by  resort  to  the  courts. 

Order  affirmed. 


McOAFFBDT  r.  BUBKUARDT. 
(Supreme  Court  of  Mfnaesota.  Dec.  29,  190S.) 

1.  EviDBUCB— Pabol  to  EXFIJUn  InOOBSB- 

HEI?T. 

An  iodorsement  of  payment  on  a  negotia- 
ble instrument  is  in  the  nature  o[  a  receipt, 
not  of  a  contract  It  may  be  contradicted  or 
explained  by  parol. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  |  2148.] 

2.  MOKTOAOEB— PATMHT— EVIDBKCE. 

In  this  case  the  evidence  is  examined,  and 
held  sufficirat  to  justify  a  finding  of  fact  that 
tbe  notes  secured  by  a  mortgage  were  not  In 
fact  paid,  although  there  were  mdorsements  of 
payments  thereon,  and  that  the  mortage  was 
not  kept  alive  for  the  purpose  of  hindering  or 
delaying  or  defrauding  any  person,  and  in  par- 
ticular a  creditor  of  the  mortgagor,  the  liei  of 
whose  Jndgment  was  snbseQuent  to  the  Hen  of 
the  mortgage. 

(Syllabns  by  the  Court) 

Appeal  from  District  Oonrt,  Polk  Goon^; 
William  Watts,  Judge. 

Action  by  Hugh  McCaffrey  against  Otto 
Barkhardt  Judgment  for  defendant  From 
an  order  denying  a  motion  for  new  trial  as 
to  part  of  tba  Issues,  plaintiff  appeals. 
Affirmed. 

Geo.  H.  Selover,  Ole  J.  Vanle,  and  Wm. 
P.  Murphy,  for  appellant  Campbell  & 
Campbell  and  Martin  O'Brien,  for  respondent 

JAGGARD,  J.  This  was  an  action  brought 
ti>  set  aside  the  foreclosure  of  a  prior  mort- 
gage Hen  in  aid  of  plaintiff's  execution  on 
a  Judgment  subsequent  to  the  mortgage.  On 
December  15,  1890,  defendant's  father  and 
mother  had  executed  a  mortgage  on  the  prem- 
ises. On  June  23,  1894,  plaintiff  obtained  a 
Judgment  in  Wabasha  county  against  the  fa- 
ther of  tbe  defendant  That  Judgment  was 
doclceted  In  Polk  county  on  September  24, 
1004,  and  became  a  lien  upon  a  lot  In  Crooks- 
ton  and  a  hotel  situated  thereon.  On  May  2, 
1U0&,  the  premises  were  sold  under  execution 


sale  oDder  said  judgment  to  Uw  plalntifl  tot 
$758.36.  On  December  18,  1901,  defendant 
obtained  an  assignment  of  tbe  mortgage,  and 
oa  October  24,  1803,  bid  hi  the  premises  at 
foredoenro  sale.  On  January  24,  1904,  tbe 
father  and  modier  quitclaimed  to  the  d^okd- 
ant  This  action  la  brought  to  set  aside  the 
foreclosure,  on  the  ground  that  the  mortgage 
was  paid  in  fact  and  was  kept  alive  for  the 
sole  purpose  of  hindering,  delaying,  and  de> 
franding  tbe  plaintiff.  At  the  trial  tbe  de- 
fendant produced  tbe  notes,  which  were  in- 
troduced Into  evidence.  There  were  a  num- 
ber of  indorsements  of  payments  on  each  of 
the  notes.  The  court  ordered  Judgment  for 
the  defendant  The  plaintiff  made  a  motion 
for  a  new  trial.  The  court  granted  a  new 
trial  as  to  the  amount  of  taxes  and  insurance 
paid,  but  In  all  other  respects  denied  the  mo- 
tion.  Plaintiff  thereupon  took  tlits  appeal. 

1.  The  appellant  contends  that  the  notes 
and  mortgage  were  paid  and  extinguished  In 
toto  prior  to  the  purchase  by  the  defendant 
It  may  be  conceded  that  the  indorsements 
were  prima  facie  evidence  of  payment  and 
extinguishment  that  It  Is  immaterial  that 
tbe  money  was  paid  by  a  third  party,  and 
that  on  the  facts  in  this  case  there  could  be 
no  subrogation.  It  is,  however,  the  well-set- 
tled rule  in  this  state  that  an  indorsement  of 
payments  on  a  negotiable  instrument  is  In  tbe 
nature  of  a  receipt  not  of  a  contract,  and 
may  be  contradicted  or  explained  by  parol. 
Sears  v.  Wlmpner,  27  Mbin.  351,  7  N.  W.  362 ; 
Theobold  Mercantile  Co.  v.  Delke,  76  Minn. 
122,  78  N.  W.  977,  77  Am.  St  Rep.  607. 
"This  being  so,"  as  Chief  Justice  Gilfillan 
said,  in  Sears  v.  Wlmpner,  supra,  "the  only 
question  In  the  case  Is  whether  the  evidence 
sustains  the  findings  of  fact  of  the  trial  court 
below."  In  this  case  there  was  no  direct  and 
explicit  testimony  by  the  defendant  as  to  the 
time  when  he  bought  the  notes  and  mortgage. 
Nevertheless  we  think  there  was  snlHcleDt  evi- 
dence  to  sustain  the  trial  court  within  the 
familiar  rule  on  that  subject  X>unnell,  Min- 
nesota Practice,  }  1654.  The  facts  show  that 
defendant,  not  owning  the  premises,  but  only 
occupying  them  as  a  tenant,  made  payments  of 
the  notes  secured  by  the  mortgage  on  said 
premises  from  time  to  time ;  that  these  pay- 
ments of  principal  and  interest  were  marked, 
for  example,  "Interest  paid  to  March  20, 1900, 
without  recourse";  again,  on  another  note, 
"note  and  Interest  paid  In  full  December  let 
1900,  wl^out  recourse."  This  Is  some  in- 
dication of  an  understanding  that  tbe  notes 
would  travel  farther.  The  defendant  testified 
that  he  paid  for  tbe  mortgage  with  his  own 
money.  "I  bought  !t  because  It  was  my  busi- 
ness to  buy  It  before  somebody  else  got  It. 
It  was  my  place  of  business." 

It  Is  most  significant  that  an  assignment 
of  tbe  mortgage  and  notes  was  In  point  of 
fact  made  to  defendant  and  made  only  16 
days  after  the  last  payment  and  that  tbe 
mortgage  foreclMure  sale  antedates  the  fil- 
ing of  the  transcript  of  the  Judgment  The 
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oaly  question  was  one  of  fact:  Wu  the  mort- 
gage paldt  or  was  it  purchased?  Tb»  Jndg* 
ment  aeAitar  waa  entitled  to  hare  that  qnea- 
tion  settled.  THuite  la  no  laaue  of  fraud  in 
the  tnuuactlon.  The  defendant  had  a  legal 
right  to  bay  the  mortgage  The  Judgment 
creditor  had  no  ground  of  complaint  If  be  ex- 
erdeed  that  right  Under  the  familiar  role 
of  preaumptl<m  in  favor  of  the  findli^  of 
fact  hy  the  tzial  court,  this  court  will  not 
Interfere  vith  the  coqcIubIou  of  the  trial  court 
that  the  plaintiff  had  not  sastalned  the  bar- 
den  of  proof  showing  that  the  mortgage  was 
paid  In  fact  and  that  it  was  kept  alive  for 
the  sole  purpoae  of  hindering,  delaying,  and 
defrauding  this  plaintiff. 

2,  Plaintiff  farther  contends  that,  even  al- 
lowing the  defendant  credlf  for  all  that  bad 
t>een  paid  b;  him  on  the  mortgage  as  shown 
by  the  receipts,  the  court  Is  still  in  error  as  to 
the  amount  due.  Tbe  record  does  not  show 
that  any  motion  was  made  before  tbe  trial 
court  to  amend  its  findings  in  this  r^ard.  No 
reference  whatever  is  made  to  this  particular 
subject  in  tbe  motion  for  a  new  trial.  Under 
the  circumstances  there  is  nothing  for  this 
court  to  rule  upon.  It  is  obviously  necessary 
that  such  matters  of  mere  calculation  should 
be  fnlly  called  to  tbe  attention  of  the  trial 
court  They  will  not  be  considered  when 
they  are  sng^^sted  for  the  first  time  in  this 
court 

Order  afllrmed. 


ROBBHTSON  LUMBER  00.  T.  ANDBBSON 
etaL 

(Supreme  Court  of  Minnesota.  Dec  28,  180S.) 

1.  Limitation  of  Aonon  —  Pabtiaz.  Pat- 
loirr— Febm  Desv. 

A  partial  payment  made  upon  a  partnership 
debt,  after  Uie  dissolutioD  of  tJie  firm,  will  sus- 
pend the  operation  of  the  statute  of  Hmitationa 
as  to  other  partners,  in  favor  of  a  creditor 
receiving  sncn  payment,  who  hu  had  deallnca 
with  the  partnership  and  has  no  notioe  of  Its 
dissolution. 

2.  CoBPORATioMs— Nonci  TO  Agent. 
Notice  to  an  agent  of  a  corporation,  to  be 

notice  to  such  corporation,  must  be  to  an  a^ent 
who  is  acting  within  the  scope  of  bis  authority, 
and  must  concern  some  matter  which  it  is  his 
duty  to  communicate  to  his  principal. 

[Ed.  Note. — For  cases  In  point,  see  vol.  12, 
Cent  Dig.  Corporations,  ||  1748,  1760.] 

3.  PARTNBBSHIP-^rftSS0t.UTION— NonCE. 

No  particular  kind  of  notice  Is  essential  to 
charge  the  creditor  with  notice  of  dissolution  of 
a  paitnership. 

[Ed.  Note. — For  cases  in  point,  see  vol.  38, 
Cent  Dig.  Partnership,  SS  657.  tiSS.] 

4.  SaHB— QUESnOR  FOB  JUBT. 

Id  this  case,  payment  on  a  partaersblp  debt 
was  made  by  one  partner  to  the  traveling  audi- 
tor of  the  creditor  firm.  Two  general  managing 
agents  of  that  firm,  whose  anuority  to  receive 
notice  was  disputed,  had  actual  notice  of  the  dis- 
solution. Their  books  contained  entries  of  sales 
to  the  firm  and  of  sales  to  one  partner  as  an 
Indivldoal  after  the  dissolution.  It  was  the  ad- 
mitted duty  of  ths  txaveUns  auditor  t^  and  ha 


did,  examine  these  books.  Held,  the  qnestion  of 
notice  to  the  firm  through  all  thesa  sgents  was 

one  of  fact  for  the  jury. 
(Syllabus  by  the  Court) 

Appeal  from  District  Conr^  Polk  Gount;; 
William  Watts,  Judge. 

Action  by  the  Robertson  Lumber  Company 
against  Camwoo  Anderson  and  others.  Vct- 
dlct  for  plaintiff.  From  ka  <vdw  dmylng  a 
new  trial,  Anderson  appeala  Reversed. 

B.  A.  Bronson  and  D.  T.  Collins,  for  fl^iel- 
lant   Bosard  ft  Bosard,  f«-  respondent 

JAGGARD,  J.  This  was  an  action  by  the 
plaintiff  and  respondent  to  recover  from  the 
defendants  Anderson  and  Hunter,  copartners 
as  Anderson  A  HuntK',  $301.81  for  lombo- 
sold  the  defendants  between  July  24  and 
October  6,  1891  Tbe  plaintiff,  to  avoid  the 
bar  of  the  statue  of  limitations,  alleged  that 
defendants  paid  $1  on  account  on  November 
22,  1900.  Defeodant  Hunter  defaulted.  De- 
fendant and  appellant  Anderson  In  his  answer 
set  up  the  bar  of  the  statute  as  to  himself. 
The  evidence  showed  Ills  residence  in  Min- 
nesota for  UKHre  than  six  years  af^  the  ac- 
count  became  due.  Accordingly  the  right  of 
plaintiff  to  recover  depends  upon  the  effect 
of  the  payment  of  $1  by  Hunter,  which  was 
clearly  proved.  The  partnership  of  defend- 
ants was  dissolved  in  April,  1000.  On  the 
12th  of  April  notice  was  pablisbed.  Daring 
all  the  times  Involved  the  plaintiff  bad  its 
home  oflice  at  Grafton,  and  a  retail  lumber 
yard  at  East  Grand  Forks,  Minn.,  In  charge 
of  one  Nesne,  and  another  at  Grand  BV>rk8, 
N.  D.,  In  charge  of  jone  McDonald.  Each 
agent  bad  complete  charge  of  the  yard  and 
of  the  business  of  the  company  In  each  dtj, 
respectively.  He  made  sales,  extended  cred- 
its, kept  the  books,  and  attended  to  collec- 
tions. Both  Nesne  and  McDonald  knew  of 
the  partnership  dissolution  and  had  read  pub- 
lished notices  thereof.  Nesne  had  a  conversa- 
tion with  Anderson  with  reference  to  that 
dissolution.  He  had  previously  sold  lum- 
ber to  the  firm,  and  charged  tbe  same  to  the 
firm  accoimt  and  on  and  between  April  14, 
1900,  and  January  31, 1901,  be  sold  Anderson 
In  his  own  name  and  Individually  lumb^ 
to  the  amount  of  $1,07C  This  account  ap- 
peared upon  the  books  of  the  plaintiff  at 
East  Grand  Forks.  Neither  of  these  local 
agents  had  ever  had  the  firm  account  here 
sued  on  for  collection.  It  did  not  a^iear 
upon  their  books;  but  both  knew  of  its  exis- 
tence. Wonderlicb,  to  whom  Hunter  paid  $1 
on  the  firm  account,  was  the  traveling  au^- 
tor  for  the  plaintiff.  He  checked  up  accounts 
and  looked  after  credits,  made  collections  and 
settlements,  and  had  charge  of  the  ooUectlon 
of  the  balance  of  account  due  from  the  defend- 
ant firm  to  the  plaintiff,  here  sned  on.  In 
examining  tbe  accounts  in  the  cities  of  Grand 
Forks  and  East  Grand  Forks,  he  found  that 
the  account  there  against  Anderson  &  Hunter 
was  fully  paid  and  that  certain  acootfnts 
against  Anderson  wae  charged  to  him  solely 
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and  separately.  Some  of  tfaese  penonal  ac- 
caonta  bad  beeo  started  as  early  aa  1897. 
The  court  charged  Out  there  could  be  no 
recoToy  If  tbe  Jury  found  tvota  tbe  evldenco 
ttaat  tbe  partneraUp  was  dUsolved  In  tbe 
last  week  In  Mar^  or  first  weA  in  April, 
1900,  if,  wben  tbe  paymmt  of  |1  was  made 
to  Wonderllcb,  while  acting  as  agent  or  an- 
•dltw  for  tbe  plaintiff,  he  received  actual 
xiotlce  or  knew  that  the  said  partnmhtp 
had  be«i  dissolved.  He  excluded  from  the 
jury  any  conaldm-atlon  of  constmctlTe  no- 
tice through  Wonderllch,  or  of  notice  through 
the  agwts  Nesne  and  McDonald. 

In  the  language  of  counsel  tor  tbe  plain- 
tur,  a  partial  payment  made  upon  a  part- 
nenhlp  d^t  after  the  dissolution  of  tbe 
flrm  will  suspend  the  ^iteration  tiie  stat- 
ute of  limitations  aa  to  other  partners  in 
faror  of  the  creditor  receiving  aucA  payment 
vfbo  haa  had  dealings  with  the  partnership 
and  has  no  notice  of  Its  dissolution.  Whitney 
T.  Beeae.  U  Uinn.  136  (OIL  87) ;  Bryant  t. 
Lord,  19  Hina.  396  (Gil.  342).  And  see  Mat 
Bank  V.  Ueader.  40  Minn.  825,  41  N.  W.  104S ; 
Rodney  Sage  v.  Bnsign,  2  Allen  (Mass.)  245; 
Buxton  V.  Edwards,  134  Mass.  667;  Clemmt 
T.  Clement,  GO  Wis.  699,  86  M.  W.  17.  2  Am. 
St.  Bep.  760;  Austin  v.  Boetwlc^  9  Conn. 
496,  26  Am.  Dec.  42;  Graves  v.  Merry,  6 
Cow.  701, 16  Am.  Dec.  471 ;  Beardaley  v.  Hall, 
36  Conn.  270,  4  Am.  Rep.  74.  **A  corporation 
from  its  nature  can  In  a  strict  sense  have 
<uily  constructive  notice  or  knowledge  of 
fact"  10  eye  1063,  10S4.  There  is  "applied 
to  it  the  ordinary  rule  that  "notice  to  the 
agent  Is  nottee  to  the  prlndpaL  The  theory 
*  *  *  la  that  if  the  principal  had  in  per- 
son transacted  the  business  be  would  have 
acquired  tbe  knowledge  or  received  tbe  notice 
the  agent  acquires  and  receives,  and  there- 
fore la  chargeable  with  such  knowledge  and 
notice,  and  upon  principles  of  public  policy  It 
la  and  must  be  presumed  that  the  agent  com- 
municates to  the  principal  the  facts  of  which 
be  acqnlrea  knowledge  or  notice^"  Blrmlng- 
bam  T.  &  S.  Go.  v.  Louisville  Nat  Bank. 
(Ala.)  18  South.  112.  20  L.  B.  A  600;  Wade 
on  Notice,  {  672;  Sooy  v.  State,  41  N.  J. 
I^aw,  806;  Cox  v.  Fearce  (N.  Y.)  20  N.  B. 
666,  8  L.  R.  A.  668;  8  Current  Law,  89. 
If  notice  to  an  agent  la  relied  upon,  it  must 
be  to  an  agent  who  la  acting  within  the 
•cofw  of  his  authority,  and  must  concern 
•ome  matter  which  it  is  his  duty  to  com- 
municate to  bis  prlndpaL  Elliott  on  Priv. 
Corp.  (3d  Ed)  I  634.  Clark  ft  Marshall's 
Priv.  Corp.  f  718 ;  Mechem  on  Agency,  |  718 ; 
Fulton  Bank  v.  N.  Y.  Canal  Ca,  4  Paige. 
127;  Hargadlne-McKlttriek  Diy  Goods  Co. 
V.  King  (Neb.)  96  N.  W.  286;  M.  W.  A. 
r.  Cohnan  (Neb.)  94  N.  W.  814;  40  G.  D.  a 
1B21,  S  670.  Such  notice  is  imputed  to  the 
prlndpal,  ewesi  though  never  communicated 
to  btm.  Cox  V.  Pearce  (N.  Y.)  20  N.  E.  666, 
8  L.  B.  A.  668 ;  IngaUs  v.  Morgan,  10  N.  T. 
tn.  Tin  powers  of  a  managing  agent  are 
necessarily  broad.  Tiffany  on  Agmcy,  216. 


In  the  case  at  bar  actual  notice  waa  given, 
according  to  their  own  testimony,  to  the 
plalntHfs  agents,  Nesne  and  McDonald.  We 
are  ot  oplnkm  that  the  facte  prevlonaly  stat- 
ed do  not  show  that  the  transaction  was  ai  a 
mattnr  of  law  beyond  tlw  scope  of  thetar  au- 
thority, nor  that  as  a  matter  of  law  It  was 
outside  of  tb^  dutiea  to'oommnnlcato  auch 
facto  to  the  corporation  Itself.  13iiB  la  not 
the  case  of  a  corporation  operating  a  otaa- 
plicated  and  extensive  business,  wltb  a  large 
number  ot  agoite  having  restricted  duties 
unrelated  to  the  transaction  in  issue,  and  re- 
siding at  places  romote  from  each  other,  from 
the  borne  office  of  the  corporation,  and  from 
tlie  place  of  origin  of  tbe  controverted  mat- 
tor.  Tbe  stent  and  diaracter  of  the  au- 
tiUKlty  of  the  general  and  managing  agente 
in  this  case,  tbdr  knowledge  of  the  outstand- 
ing lndd>tedness,  tiie  course  of  tiielr  deal- 
lo0i  with  the  partnership  b^re  dlsaolutlon 
and  with  tbe  def^idant  Anderson  Individual- 
ly afterward,  their  pmlmity  to  the  office 
where  the  goods  ftcnn  wblGb  tbe  Indebted- 
ness arose  were  originally  sold,  make  it  un- 
reasonable and  unjust  to  hold  that  actual 
notice  to  tlwm  of  the  dissolution  ot  the  part- 
nerahlp  must  be  Mitlrely  disregarded  and 
glvm  no  legal  effect.  Tbe  proper  relief  to 
be  granted  the  defendant  Is  a  new  trial.  For 
the  Jury  must  determine  the  question  of  fact 
whether  <»■  not  it  was  within  Ibe  disputed 
authorl^  of  Nsane  and  McDonald  to  re- 
ceive sndi  noticew  Gent  IMg.  "Prlndpal  and 
Agent,"  col.  1687,  I  724;  Id.  col.  1190,  I  420 
et  seq.;  Mechem  on  Agency,  I  287;  Deford  v. 
B^olds,  86  Pa.  826;  Davis  v,  Keyea,  88 
N.T.94. 

The  ai^ieal  questiona  the  propriety  of  tlie 
durge  with  respect  to  tbe  notice  of  dlssolu* 
tlon  to  Wonderllch.  In  the  absmce  of  spe- 
cific requesta  for  more  extended  and  differ- 
ent diarges  In  that  rqiard  on  behalf  of  de- 
fendant we  would  be  unwilling  to  reverse 
tbe  case  on  UUs  account  In  connection  wltb 
a  new  trial,  however,  attention  is  called 
to  the  fact  tbat  while  there  la  authority  to 
the  diect  that  actual  noUce  of  dissolution 
must  be  brought  home  to  the  persons  In  the 
habit  at  dealing  with  the  firm  (Collier  on 
Part  688).  "the  distinction  {between  actual 
and  constructive  notice]  *  *  *  la  not  ot 
any  great  practical  Importance,  and,  per- 
haps, strictly  the  latter  Is  regarded  aa  much 
actual  notice  as  tbe  former.  In  either  weat. 
it  Is  well  settled  that  tbe  prlndpal  may  be 
bound  by  the  one  as  fully  as  by  the  otb«r. 
The  rule  as  to  what  will  cnutltute  construct- 
ive notice  may  be  said  to  be  that  wherever 
a  party  haa  knowledge  of  any  fact  suflldent 
to  put  a  prudeit  man  upon  an  Inquiry  which, 
If  {ffosecuted  with  <ndliiary  diligence,  would 
lead  to  actual  notice,  be  will  be  charged 
with  the  knowledge  whldi  might  have  been 
acquired  by  such  dlllgcoKe.  The  presumption 
that  he  would  have  acquired  audi  knowl- 
edge is  not  howevw,  indisputeble.  and  It 
is  always  open  to  the  party  to  show  that 


Digitized  by 


Google 


974 


106  XOBTHWESTERN  RBPORTSR. 


OClnn. 


he  nsed  snch  diligence  without  avail. " 
Mechem  on  Agency,  {  724.  No  particular 
kind  of  notice  is  therefore  essential.  It  is 
not  necessary  that  the  parties  la  Interest 
should  be  distinctly  apprised  and  know  at 
the  time  that  what  le  claimed  to  be  notice 
was  intended  as  such  notice.  Notice  may 
be  Inferred  from  drcnmstances  from-  which 
knowledge  of  the  dissolution  ought  to  be 
Infwred.  Davis  v.  Keyes,  38  N.  T.  94;  De- 
ford  v.  Reynolds,  86  Pa.  83C ;  Laird  v.  Irens, 
45  Tex.  621 ;  Young  v.  Tlbbltta,  32  Wis.  79, 
84.  The  question  whether  plaintiff  received 
notice  through  Wonderllcb  should  have  been 
submitted  to  the  Jury.  Wade  on  Notice,  { 
10 ;  88  Cent  Dig.  col.  1676,  $  668. 
Order  reversed,  and  a  new  trial  granted. 


STATE  V.  BRYANT. 
(Supreme  Court  of  Hlnnesota.  Dec.  28.  190S.) 

1.  WiTNKSft— Ihpuohubnt  — Gonvicnon  or 
Cbiioe. 

It  Is  not  competent,  by  way  of  impeacb- 
ment,  to  asr  a  witness  od  cross-examination 
If  he  had  ever  been  arrested  for  a  crime,  or  If 
he  was  in  attendance  on  court  in  custody  of  a 
sheriff  under  arrest  for  a  crime,  without  any 
reference  to  whether  or  not  witness  had  ever 
been  convicted  of  a  crime. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Gent  IMg.  Witnesses,  i  1126.f 

2.  Same— Chabacteb  or  DirrEcnvE. 

While  the  testimony  of  a  detective  or  in* 
former  should  be  closely  scrutinized,  evidence  as 
to  his  bad  reputation  for  truth  and  veracity, 
of  a  date  so  remote  as  not  to  reasonably  bear 
upon  his  reputation  at  the  time  of  testifying, 
is  properly  excluded. 

8.  IltTOZICATino  LlQUOBS— IlXBGAI.  SaIJB. 

A  number  of  assignments  of  error  directed 
to  the  charge  of  the  trial  court,  in  a  trial 
under  an  indictment  for  the  crime  of  selling  in- 
toxicating Uguor  in  a  quantity  less  than  five 
gallons  without  first  obtaining  a  license,  are 
here  examined  and  found  to  conta^  no  sub- 
stantial error. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Kandiyohi 
Oonnty;  O.  B.  Qrale,  Jndga 

A.  O.  Bryant  was  convicted  of  selUns  in- 
toxicating liquors,  and  appeals.  Affirmed. 

Daly  &  Barnard,  for  appellant  E.  T. 
Young,  Atty.  Gen.,  Royal  A.  Stone,  Asst.  Atty. 
Gen.,  and  Gea  H.  Otterness,  Co.  Atty.,  for 
the  State. 

JAGGARD,  J.  The  defendant  was  convict- 
ed of  the  crime  of  selling  Intoxicating  liquor 
In  a  quantity  less  than  five  gallons,  without 
first  having  obtained  a  license  therefor,  at  a 
time  and  place  and  to  a  person  set  forth  In  the 
indictment  After  a  motion  for  a  new  trial 
had  been  denied,  be  was  sentenced  to  pay  a 
fine  of  $100  and  the  costs  of  the  prosecution 
and  to  be  confined  In  Jail  for  SO  days.  He 
was  also  sentenced  to  be  committed  to  Jail 
until  such  fine  and  costs  were  paid,  not  ex- 
ceeding 30  days.  In  addition  to  the  80  days' 
Imprisonment 


A  number  of  assignments  of  error  were 
addressed  to  the  rulings  on  evidence.  The 
most  Important  of  these  concerned  the  order 
of  the  court  Sustaining  the  state's  objectioD 
to  defendant's  offer  to  show,'  on  cross-exami- 
nation of  the  state's  principal  witness,  to 
whom  the  liquor  was  sold,  that  the  said  wit- 
ness was  In  Moorhead,  In  this  state,  on  Satur- 
day preceding  the  trial  of  the  action;  that 
be  committed  the  crime  of  forgery  at  that 
place,  and  In  flight  went  to  Dulnth,  Intending 
to  leave  the  state;  that  be  was  arrested 
upon  the  charge  In  Dututh,  and  was  present 
In  court  at  the  trial  of  this  action  under  ar- 
rest and  In  charge  of  the  sheriff  of  Qay  coun- 
ty. There  was  no  offer  to  prove  that  witness 
had  been  convicted  of  this  crime,  and  there 
was  nothing  to  show  that  it  bad  any  connec- 
tion with  the  transactions  for  which  the  de- 
fendant was  being  tried.  The  testimony  was 
not  competent  impeachment  The  court  prop- 
erly sustained  the  objection.  Section  6S41. 
Gen.  St  1894;  Dunnell's  Minnesota  Practice. 
S  772. 

The  court  also  struck  out  the  testimony 
of  a  witness  (or  the  defense  who  testified  to 
having  known  the  prosecuting  witness  "since 
he  wss  a  kid,"  and  to  have  known  bis  repu- 
tation for  truth  and  veracity  in  the  neisb- 
borhood  In  which  he  redded  to  be  bad.  be- 
cause the  witness  said  It  had  been  fbur  years 
or  a  little  over  since  he  had  heard  that  repu- 
tation questioned.  It  Is  true,  as  counsel  for 
the  defendant  contends,  that  the  evidence  of 
detectives  and  Informers  Is  always  care- 
fully Bcmttnlsed  by  the  oonrts,  and  that  the 
cross-examination  allowed  a  person  iH*oaeciit- 
ed  by  BQcSt  witness  Is  Iwoad,  e&ipeclallr  wbes 
the  witness  claims  to  bare  Induced  the  crlnft- 
Inal  act  for  the  exprea  purpose  of  proaeco- 
tlon.  9  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  412. 
Testimony  as  to  the  r^utatlon  of  tbe  witness 
for  truth  and  reradty  must  be  of  a  date  not 
too  remote  to  reasonably  bear  upon  bis  repu- 
tation at  the  time  of  testifying.  Swanson  v. 
Andrus.  84  Minn.  168,  87  N.  W.  8G3.  88  N. 
W.  262;  10  Enc  of  Plead.  &  Prac.  300:  3 
Enc.  of  Bvldenpe,  28,  29,  note  78  et  seq. 
While  there  Is  a  presumption  against  any  sod- 
den change  In  the  character  of  a  person  who 
bas  reached  the  age  of  maturity  (Norwood  v. 
Andrews,  71  Mlsa  641,  16  South.  262;  3  Eno. 
of  Bv.  33),  the  court  did  not  abuse  Its  discre-' 
tion  in  excluding  the  evidence  under  the  dr- 
ctunstances  of  this  case.  See  caaes  collected 
In  note  94,  8  Enc.  of  Ev.  33. 

A  considerable  number  of  asslgnmmts  of 
error  are  addressed  to  the  charge.  Inter  alia, 
the  court  charged:  "In  all  suits  or  prosecu- 
tions under  any  of  the  provisions  of  this  chap- 
ter, the  finding  of  Intoxicating  liquors  on 
the  premises  In  question  shall  be  prima  facie 
evidence  of  their  sale  on  such  premises."  It 
is  Insisted  that  Inasmuch  as  there  Is  no  al- 
legation of  tbe  particular  place  In  Wlllmar 
where  the  sale  took  place,  the  words  "swrb 
premised  must  ref^  to  Ibe  whole  town  of 
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'WlUmar.  and  tbat  tberefore  the  jury  waa 
autiiorlzed  by  tbe  coart's  cbance  to  find  flw 
defendant  gnilty  if  any  Intoxicating  liquor 
was  found  In  the  whole  village.  Construing 
tbe  charge  as  a  wholes  it  Is  evident  that  the 
court  by  the  term  "premlBes"  referred  to  the 
building  occupied  by  the  defendant  and  used 
by  bbn,  according  to  the  finding  of  the  Jury, 
as  a  "blind  pig"  or  "bole  In  the  wall." 

Another  assignment  of  error  Is  directed  to 
the  cha^:  "Where  did  the  bottle  of  whisky 
come  from?  Miracles  dont  happen  now.  It 
came  from  some  place."  We  are  unable  to 
dlecover  tbat  this  was  error.  The  argument 
of  fact  contained  was  vivacious;  but  we  know 
of  DO  rule  of  law  requiring  the  court  to  be 
gratuitously  dnll. 

The  other  asslgnmenti  of  error  bave  been 
examined  and  considered,  and  are  found  to  be 
Tvlthont  reversible  error.  The  judgment  is 
accordingly  aflhmed,  and  It  Is  directed  that 
tbe  sentence  pronounced  be  executed. 

Judgment  affirmed. 


8TA^  V.  BRAUN. 
(Supreme  Court  of  Minnesota.   Dec.  29,  1005.) 
1.  Statctxs— Title  of  Act— Sale  or  Intoxi- 

CATina  LiQUOBS. 

Chapter  346,  p.  626,  Gen.  LawB  1905,  is 
constitutionaL  State  t.  Bates  (Minn.)  104  N. 
W.  709,  followed. 

2l  Intoxicatinq  Liquors  —  Iixegax  Sale  — 
Ihdictmeht. 

An  Indictment  nnder  that  law,  charging  the 
solicitation  of  a  contract  for  the  sale  of  apirit- 
uons  lignoFB  for  future  delirerr  in  a  less  quanti- 
ty than  five  gallons  without  a  license,  committed 
by  the  defendant  at  a  time  and  place  mentioned 
by  soliciting  a  person  named  without  a  license, 
but  not  stating  whether  the  crime  was  commit- 
ted by  defendant  in  his  own  behalf  or  as  an 
agent  of  another,  sufficiently  "Bpecifies  a  public 
offense. 

[Ed.  Note. — For  cases  in  point,  see  voL  29, 
Cent.  Dig.  Intoxicating  Liquors,  }  221,] 

(Syllabns  by  the  Court) 

Appeal  from  District  Court,  Dakota  Coun- 
ty; F.  M.  Oosby,  Judge. 

E.  Braun  was  indicted  for  an  Illegal  sale 
of  liquors,  and  from  an  order  overruling  a 
demurrer  to  tbe  Indictment  he  appeals.  Af- 
firmed. 

W.  H.  OHUtt  and  Morphy,  Swing  ft  Brad- 
ford, tfxe  appellant  E.  T.  Young,  A^.  Qea^ 
and  Wm.  Hodgstm,  Co.  Atty.*,  for  the  State. 

• 

JAQQAStD,  J.  The  defendant  was  Indicted 
by  the  grand  jury  of  Dakota  county  for  an 
alibied  violation  of  chapter  346,  p.  626,  Cen. 
Laws  1905.  The  court  overruled  the  de- 
mlUTer  to  that  Indictment  The  qneations 
of  law  thus  raised  were  certified  to  tbls 
court  for  determination. 

1.  The  first  question  raised  on  this  appeal 
concerned  tbe  oonstitnUonallty  of  that  law. 
Tbe  objections  raised  were  tiiat  tbe  subject- 
matter  la  not  expressed  in  the  title  and  that 
tbe  proTlaions  of  aecUrais  1  and  2  were  con-  I 


dieting  and  Irreconcilable.  Since  this  ap^ 
peal  was  taken  these  questions  have  been 
heard  and  determined,  and  tbe  oonstttntion- 
allty  of  the  law  sustained,  by  tbls  court  In 
State  ex  reL  Louie  Patteram  v.  William  J. 
Bates,  101  X.  W.  709. 

2.  The  other  point  of  law  raised  questions 
the  sufficiency  of  die  indictment  Tliat  In- 
dictment was.  In  the  part  hoe  Involved,  as 
follows:  "B.  Braun  is  accused  by  the  grand 
jury  of  the  cotmty  of  Dakota  and  state  of 
Mbmeaota  1^  this  indictment  of  the  crime 
of  soliciting  a  contract  tar  tbe  sale  of 
spirituous  liquors  for  future  delivery  in  less 
quantity  than  five  gallons  without  having 
a  license  so  to  do,  committed  as  follows: 
The  said  E.  Brann  on  tbe  28d  day  of  May, 
1805,  at  tiie  city  of  Hastings,  in  the  conn^ 
of  Dakota,  and  state  of  Minnesota,  did  un- 
lawfully and  without  having  any  license  so 
to  do  solicit  one  Nicholas  Webber  to  contract 
for  the  future  delivery  of  qplritnous  liquors 
in  a  less  quantity  than  five  gallons,  viz.: 
IMd  then  and  there  solicit  and  secure  from 
said  Webber  a  contract  for  future  delivery 
of  two  gallons  of  whUky,  be.  the  said  Nicho- 
las Wetdier  not  tiien  and  there  having  a  11- 
ceoae  to  ke^  a  dramsbc^  or  saloon  under 
the  laws  of  this  state  and  not  being  a  licensed 
pbyslcian  or  drug^t"  Tbe  objecQtms  to 
the  indictment  were  that  It  tailed  to  stote 
whether  defoidant  Brann,  or  Webbor,  sus- 
tained the  relation  of  wlier  nndw  tbe  aK 
l^ed  contract  for  the  delivery  charged;  In 
tbat  said  indictment  failed  to  state  wfaetha 
tbe  crime  of  which  he  was  accused  was  com- 
mitted in  his  own  b^alf  or  as  agent  for  an- 
other; and  that  aald  indlctmoit  as  returned 
was  susceptible  of  double  proof,  viz.,  of  com- 
mitting the  offense  charged  In  Ills  own  be- 
half or  as  agent  for  anotbw,  and  tliat  there- 
fore said  indictm«it  doe*  not  specify  par- 
ticularly every  element  of  bis  supposed 
crime,  necessary  under  constitutlfHial  guaran- 
ties. 

Tbe  Indlctmeat  chuged  the  defendant  with 
committing  the  crime  of  soliciting  the  sale 
of  spfarltnoos  llquora  That  Is  the  offense 
which  the  statute  sought  to  punish.  The 
wrong  is  the  same  whethw  tbe  par^  Is 
soliciting  for  bims^f  or  iS  the  agent  of  tbe 
vendor  or  vendee.  It  is  not  essential  that 
the  Indictment  should  set  forth  the  details 
of  tbe  transactions  complained  of.  Accord- 
ingly the  demurrer  is  not  well  taken.  In 
view,  however,  of  the  general  character  of 
the  defendant's  objections,  and  especially  of 
hlB  criticism  that  the  Indictment  sustained 
would  admit  of  doable  proof.  It  seems  de- 
sirable, in  order  tbat  doubt  may  not  embarrass 
tbe  trial,  to  express  the  opinion  tbat  the  state 
may  under  that  indictment  prove  any  sub- 
stantial violation  of  the  statute;  tbat  is  to 
say,  it  may  prove  an  unlawful  solicitation 
either  by  tbe  person  indicted  on  bla  own  be- 
half or  as  the  agent  for  a  principal.  The 
only  successful  defense  thereto  Is  the  dls- 
I  proof  of  unlawful  aolidtatlon.  The  fact 
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tbaX  the  Bale  had  been  made  by  one  person 
afl  an  agent  for  another  would  be  no  defense. 

The  dttoarrer  acondlnKly  waa  properly 
oremiled.  The  case  Is  remanded  to  the  dis- 
trict court  for  fnrthw  proceedings  In  aocord- 
anoe  herewith. 


LUCAS  T.  STATE. 
(Supreme  Court  of  Nebraska.  Nor.  2%  190B.) 
L  Cbiuinai.  Law— Ckanos  or  VEinnB— Paxf- 

UDICE  AGAINST  ACCUSED. 

The  CoDBtitution  guaranties  to  every 
Bon  cbarged  with  crime  a  trial  by  an  impartial 
jury.  If  there  is  such  a  prejudice  in  the  minds 
of  the  people  of  the  county  againet  the  defend- 
ant, or  such  a  &rm  conviction  of  hia  guilt  of 
the  crime  charged  against  him,  that  there  la 
substantial  and  well-founded  reason  to  believe 
that  he  cannot  obtain  a  fair  trial  in  the  county, 
the  ConstitQtion  requires  that  the  venae  bs 
changed.  The  trial  court  most  exercise  discre- 
tion Id  determining  these  facts,  but  has  no  dis- 
cretion to  refuse  the  change  of  venue  when 
these  facts  appear. 

[Ed.  Note.— For  cases  In  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  IS  241,  248.] 

2.  SAiot. 

The  determination  of  the  trial  court,  upon 
an  application  of  the  accused  for  change  ot  venue 
will  not  be  disturbed,  unless  it  appears  from 
the  record  that  its  conclusion  is  wrong.  Its 
discretion  In  Uie  nwtter  is  a  legali  and  not  an 
arbitrary,  one. 


[Ed.  Note. — For  cases  In  point,  see  vol.  IS, 
■  Cent  Dig.  Criminal  Law,  |  30440 

8.  Saue— Continuance. 

The  defendant  in  a  criminal  trial  is  not 
prejudiced  by  the  denial  of  liia  application  for 
continuance  upon  the  ground  of  the  absoice  ot 
material  witnesses,  if  the  matters  to  be  proved 
by  the  evidence  of  the  absent  wltneeses  are 
conclusively  established  upon  the  trial  by  other 
witnesses  and  are  not  controverted  by  the  state. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  15, 
Coit  Dig.  Criminal  Law*  I  fllll.] 

4.  SaUB— IlCFASTIAI.  JUSY. 

The  guaranty  of  the  Constitution  that  In 
all  criminal  prosecutions  the  accused  shall  have 
the  right  of  trial  by  an  "impartial  jury"  should 
be  earefullv  guajided  by  the  courts.  It  is  not 
competent  Cor  the  Leajsuiture  to  limit  or  modify 
this  right 

lU.  Note. — For  eases  In  pointy  see  ti^  81. 
Cent  Dig.  Jury,  I  18.] 

6.  Bahe. 

Section  468  of  the  Criminal  Code  provides 
that  a  juror  who  is  prejudiced  against  the  ac- 
cused is  not  competent  nor  Is  one  who  has  an 
opinion  as  to  the  guilt  or  innocence  of  the  ac- 
cused, unless  he  says  on  oath,  that  he  feels  able, 
notwithstanding  such  opinion,  to  render  an  im- 
partial verdict  upon  the  law  and  the  evidence. 

PGbL  Note. — For  cases  In  point  see  vol.  81, 
CflDt  Dig.  Jury,  S  463.] 

6.  SiLus— Opinion  as  to  Ouilt. 

A  juror  who  has  an  opinion  as  to  the  gallt 
or  Innocence  of  the  accused,  from  whatever 
soorce  he  haa  acquired  the  information  on 
which  that  opinion  is  based,  is  not  rendered 
competent  by  the  mere  fact  that  he  says,  on 
oatb,  that  he  feels  able,  notwithstanding  such 
opkiion,  to  render  an  impartial  verdict  upon 
the  law  and  the  evidence.  It  must  affirmatively 
appMT  from  the  whole  evidence,  upon  a  fair  ex- 
amination, that  he  Is  impartial. 

raL  Note.— For  cases  in  p<4nt,  see  vol.  31, 
CenTDic  Jury,  | 


7.  Sahe. 

The  court  must  be  satisfied  that  the  iuror  ii 
Impartial.  This  means  that  tlie  whole  evidence, 
in  the  light  of  the  circumstances,  Inclndinff  the 
conduct  and  demeanor  of  the  juror,  must  iliow 
affirmatively  that  the  jura*  la  impartial. 

8.  Saub— Con  vionoN— Evidence. 

In  criminal  trials,  the  verdict  of  guilty  ii 
not  supported  by  the  evidence  unless  each  ele- 
ment of  the  crime  charged  is  proved  lieyond  a 
reasonable  doubt  A  finding  of  malice  or  crim- 
inal Intent  must  be  derived  from  the  &cts 
proved,  and  not  from  conjecture. 

[Eld.  Note. — For  cases  in  point  see  voL  14. 
Cent  Dig.  Criminal  Law,  §§1287,  12T1J 

(Syllabus  by  the  Court) 

Em»  to  District  Oonrt,  Phelps  Connty; 
Adams,  Judge. 

John  B.  Lucas  was  convicted  of  murder  In 
the  first  degree,  and  brings  enot.  Reversed. 

H.  M.  Sinclair.  8.  A.  Dravo,  and  J.  L.  Uc- 
Pheely,  for  plaintiff  In  error.  Norrla  Brown. 
Atty.  Oen.,  and  W.  T.  Thompson,  D^. 
Atty.  Oen.,  tor  the  State. 

SEDQWICK,  J.  The  defendant  was  tried 
la  the  district  court  of  Phelps  county  upon 
an  Information  charging  him  vrlth  murder  in 
the  first  degrea  The  juiy  having  by  their 
verdict  found  falm  guilty  as  charged,  he  was 
sentenced  to  imprlsonmoit  for  life,  and  brings 
the  proceedings  to  this  court  tor  review  iq>on 
petition  in  error. 

L  The  defendant  made  an  application  toe 
A  change  of  venue.  The  application  la  sup- 
ported by  a  large  number  of  affidavits. 
These  affidavits  are  mostly  In  substantially 
the  same  or  a  similar  form,  and.  with  few 
exceptions,  it  Is  stated  In  each  affldBTit  that 
the  aflSant  has  heard  a  great  deal  of  talk  <xa- 
cerning  the  alleged  offense  with  which  the 
defendant  Is  charged,  and  Qiat  the  matter  has 
been  generally  talked  about  and  thorongbly 
canvassed  In  the  community  where  the  afDant 
resides,  and  that  affiant  knows  that  there  Is 
a  strong  prejudice  against  the  defoidant,  and 
believes  that  the  prejudice  la  so  stzong  and 
so  universal  that  it  would  be  Impossible  Cor 
the  defendant  to  have  a  bilr  and  Impartial 
trial  before  any  Jury  of  cltteem  of  ttie  connty. 
These  affidavits  are  from  residents  ot  Tari- 
ous  townships  In  the  connty,  and  In  some  ot 
them  the  affiant  states  that  he  Is  ttKHroagAly 
acquainted  thron^iont  the  whole  oonn^. 
The  leading  counsel  for  the  defendant  In  his 
affidavit  shows  that  he  Is  wtA\  scqiulnted 
throughout  the  county,  and  that  he  was  pres- 
ent at  the  preliminary  examination  of  the  de- 
fendant, and  there  "dlscovoed  an  Intense 
blttw  feeing  against  the  defendant*;  that 
he  has  taken  pains  to  Investigate  tbe  cause 
thereof,  and  flnda  that  It  Is  based  vpoa  prej^ 
ndlce  which  Is  generally  oitwtalned  against 
the  defendant,  and  that  <m  account  of  soch 
prejudice  the  defendant  cannot  rec^re  a  fair 
and  Impartial  trial  In  the  comity;  that  be 
has  talked  with  nnmraoos  dtisens  rdatlve  to 
their  making  affidavits  of  said  fetilng,  and 
has  beat  generally  refused.  Some  of  the 
refusals  were  based  upon  the  avowal  Uiat  the 
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defendant  did  not  dfleerrft  ft  fair  trial ;  otben 
on  the  gronnd  that  tbe  making  of  snch  affi- 
davit might  Injure  their  bnslneBB.  He  for- 
ther  aayt  that  from  hla  ezperloice  he  believes 
that  a  trial  of  tlie  cause  In  that  cotmtr  would 
be  a  farce,  Instead  of  a  fair  and  Impartial 
trial,  as  guarantied  b7  the  Constltntlon. 
Quite  similar  facts  are  testified  to  in  otber 
affidavits  of  defendant's  attom^a.  Affi- 
davits were  filed  in  opposition  to  the  motion^ 
and,  althoni^  their  number  was  greater,  tber 
are  quite  similar  in  form  and  In  the  manner 
of  presenting  th^r  facts  to  those  already 
noticed.  Each  affiant  testlfles  that  he  is 
acquainted  In  tbe  conntr  or  in  some  [Hurtlcn- 
lar  township  of  title  countji  snd  that  he 
knows  the  feeling  of  tbe  pe<^e  in  regard  to 
the  case  in  question,  and  tiiat  there  has  been 
but  little  talk  in  the  Immediate  neighborhood 
of  tbe  residence  of  the  affiant  In  regard  to 
the  matter,  and  that  the  affiant  does  not  b6> 
lleve  that  then  Is  any  bias  or  iffejudlce 
against  the  defendant,  and  feels  confident 
that  there  would  be  no  doubt  of  readily  get- 
ting a  fair  and  imiwrtlal  and  unbiased  Jury 
in  that  county  to  try  the  case.  The  witnesses 
up<m  both  sides,  r%  tax  as  tbe  affidavits  staowt 
weuld  appear  to  be  honest  In  their  convic- 
tions. We  do  not  think  tiiat  tbe  affidavits 
taken  altogether  make  It  appear  that  tbe  trial 
court  erred  In  tbe  exraclse  of  its  discretion 
In  overmllng  the  application.  The  Conati- 
tutlon  guaranties  to  each  cltlzm  a  fair  and 
impartial  trial  when  charged  with  crime,  and 
It  is  the  duty  of  tbe  trial  court  to  see  that 
this  gnaranty  is  effective.  If  there  is  such  a 
prejudice  In  the  minds  of  the  people  of  the 
county  against  the  de^dont,  or  such  a  firm 
conviction  of  bis  guilt  of  the  crime  charged 
gainst  him,  that  there  is  substantlttl  and 
well-founded  reason  to  brieve  that  he  can- 
not obtain  a  fair  trial  In  the  coun^,  the  Oou- 
stitution  requlrea  that  tbe  venue  be  idianged. 
Where  these  facta  appear,  tbrae  is  no  discre- 
tion In  the  matter.  Tbe  trial  court  must 
grant  the  change.  Tbe  discretion  of  tbe 
court  IB  In  determining  these  flicti.  It  la,  of 
course  a  l^al,  and  not  an  arbitrary,  discre- 
tion. The  determinatitm  of  the  trial  court 
upon  this  question  will  not  be  disturbed,  un- 
less It  appears  fr<»n  tbe  record  that  Its  con- 
clusion Is  wrong.  It  would  be  a  dl^mlt 
matter  to  determine  solely  fron  the  affidavits 
In  this  recOTd  wbettier  there  was  or  was  not 
such  a  KffeJudice  against  the  defendant  In 
Phelps  county  as  might  reasonably  be  ex- 
pected to  prevent  a  fair  trial,  and,  when  we 
consider  tbe  advantages  of  the  trial  court  in 
passing  upon  this  question,  it  seems  dear 
that  It  is  not  the  duty  of  this  court  to  inter- 
fore. 

An  application  was  made  by  tbe  defendant 
tor  a  continuance.  It  is  imlsted  that  the 
court  erred  In  overruling  this  application.  To 
determine  this  question,  It  Is  necessary  to 
bear  In  mind  the  issues  of  fact  that  wtte  be- 
ing contAted  by  the  parttea.  The  defendant 
was  charged  with  mnrdw  in  the  first  degree. 
106N.W.— 63 


The  .homicide  was  admitted,  and  the  defend- 
ant attempted  to  show  that  the  killing  was 
done  In  self-dtfuiBe.  THiio  continuance  was 
applied  for  upon  the  ground  of  the  absence  of 
two  wttnosace,  whose  evidence  It  was  claim- 
ed, was  material  upon  the  question  of  self- 
defense.  In  the  affidavits  filed  for  the  de- 
fendant It  Is  shown  that  both  of  these  wit- 
nesses.  If  present  at  tbe  trial,  would  testify 
that  the  deceased  immediately  before  the 
homicide  had  made  threats  against  the  de- 
fendant; that  the  deceased  stated  to  the 
witnesses  that  the  defendant  owed  him  mon- 
9y  and  reused  to  pay  it,  and  that  he  (the 
deceased)  did  not  iiropose  to  waste  any  mon- 
ey or  time  In  attempting  to  collect  It  by  law, 
"but  wonid  toke  it  out  of  tbe  bide"  of  the 
defendant,  and  that  tbe  deceased  at  this  time, 
being  in  great  anger,  declared  to  the.  wit- 
nesses *^less  Lucas  pays  me  what  be  owes 
me,  I  will  kill  him  as  sure  as  I  am  here," 
and  also  told  the  witnesses  to  Inform  Lucas 
of  tills  fact ;  and  that  the  witnesses  Just  befwe 
the  homicide  did  inform  the  defoidant  of 
these  threats  made  against  him.  Of  course, 
this  evidence  was  material  to  tbe  Issue  b^ng 
tried,  and  we  are  satisfied  from  the  showing 
made  that  the  defCmdant  was  not  so  lacking 
in  diligmce  as  to  Justify  ref oslng  blm  a  con- 
tinuance upon  that  ground.  It  is,  however, 
urged  in  answer  to  this  oontraition  that  the 
proposed  evidence  of  these  two  witnesses 
would,  if  offered  upon  tbe  trial,  have  been 
cumulative  only,  and  that  the  evidence  of 
threats  of  the  same  nature  was  so  strong  Id 
the  record  that  farther  evidence  upon  that 
point  was  wholly  unnecessary,  and  could  not 
have  been  of  any  use  to  the  defendant  This 
view  seems  to  be  Justified.  There  could  hare 
been  under  the  evidence  received  upon  the 
trial  no  doubt  in  the  minds  of  the  Jury  that 
the  deceased  had  made  the  strongest  possible 
threats  against  the  defendant,  and  that  tbe 
defendant  was  aware  of  these  threats  at  tbe 
time  of  tbe  homicide.  The  testimony  upon 
this  point  will  be  again  referred  to  in  tbe 
consideration  of  the  objection  that  the  evi- 
dence is  not  sufficient  to  support  the  verdict 
We  are  satisfied  that  no  injury  resulted  to 
the  def^dant  from  the  absence  of  these  two 
witnesses,  and  that  the  defendant  has  not 
been  prejudiced  by  the  refusal  of  the  court 
to  grant  his  application  for  a  continuance. 

3.  The  objection  to  the  competency  of  some 
of  the  Jurors  Is  a  more  serious  one.  Section 
It  of  article  1  of  the  Constitution  Is  In  tbese 
words:  "In  alt  criminal  prosecutions  the 
accused  shall  have  the  right  to  appear  and 
defend  in  person  or  by  counsel,  to  demand 
the  nature  and  cause  of  accnsatlon.  and  to 
have  a  copy  thereof;  to  meet  the  witnesses 
against  him  face  to  face ;  to  have  process  te 
compel  the  attendance  of  witoesses  in  his  be- 
half, and  a  speedy  public  trial  by  an  impar- 
tial Jury  of  tbe  county  or  district  in  which 
the  offense  Is  alleged  to  have  been  commit- 
ted." No  one  of  these  enumerated  rights  of 
tbfl  defendant  In  a  oimliua  j^osecntton  la  oC 
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more  Importance  than  tbe  right  to  bare  a  | 
apeedy  public  trial  "by  an  Impartial  Jmr." 
No  leglBlatlon  could  be  valid  that  In  any  man- 
ner limits  or  modifies  tbls  right.  The  statute  { 
provides  that,  although  a  Juror  may  show  i 
that  he  has  formed  an  opinion  as  to  the  guilt 
or  Innocence  of  tbe  accused,  still  if  that  opin- 
ion is  "founded  upon  reading  newspaper 
statements,  communications,  comments,  or  re- 
ports, or  upon  rumor,  or  hearsay,  and  not  up- 
on conversations  with  witnesses  of  the  trans- 
actions, or  reading  reports  of  their  testimony, 
or  bearing  them  testify,  and  the  Juror  shall 
say,  on  oath,  that  he  feels  able,  notwithstand- 
ing such  opinion  to  render  an  Impartial  ver- 
dict upon  the  law  and  the  evidence  the  court,  | 
if  satisfied  that  said  Juror  Is  Impartial,  and  | 
will  render  such  verdict,  may,  in  its  discre- 
tion, admit  such  Juror  as  competent  to  serve 
in  such  case."  Cr.  Code,  {  468.  This  statute. 
If  rightly  construed.  Is  a  correct  interpreta- 
tion of  the  constitutional  provision.  Unless 
the  Juror  shall  say  on  oath  that  he  feels  able, 
notwitbstandlng  such  opinion,  to  render  an 
impartial  verdict,  he  cannot  be  retained  upon 
tbe  panel,  and,  if  be  does  so  say  upon  oath, 
the  court  still  cannot  retain  him  unless  satis- 
fled  that  the  Juror  Is  Impartial  and  will  ren- 
der such  verdict.  The  rule  is  correctly  stat- 
ed In  Basye  v.  State,  46  Neb.  277,  63  N.  W. 
816,  in  these  words;  "A  juror,  who  upou  bis 
voir  dire  discloses  that  he  Is  biased  or  prej- 
udiced, or  who  has  a  fixed  and  settled  convic- 
tion or  opinion  as  to  the  guilt  or  Innocence 
of  the  defendant  based  upon  mere  rumor,  or 
the  readlngof  the  public  press,  or  founded  ujwn 
conversations  with  witnesses  of  the  transac- 
tion. Is  Incompetent  to  serve,  and  should 
be  rejected,  even  though  he  may  upon  his  ex- 
amination state  that  he  feels  able  'to  render 
an  Impartial  verdict  upon  the  taw  and  the 
evidence.'  Tbls  Is  the  true  test  of  disquali- 
fication within  the  meaning  of  the  statute. 
If  upon  the  whole  examination  of  the  Juror 
It  Is  manifest  that  the  opinion  formed  by  him 
from  reading  newspaper  accounts  of  the  al- 
leged crime  or  upon  rumor  is  merely  hypo- 
thetical, or  conditional  on  the  truth  of  the 
rumor  or  the  newspaper  reports  read,  that  be 
has  no  settled  opinion  as  to  the  guilt  or  in- 
nocence of  the  accused,  and  that  he  can  ren- 
der a  fftlr  and  Impartial  verdict  upon  the  evi- 
dence adduced  on  the  trial,  under  the  instruc- 
tions of  the  eonrt,  the  Juror  is  competent" 
Tbe  examination  of  the  Juror  made  by  the 
court  should  be  with  the  view  of  ascertaining 
tbe  condition  of  his  mind,  and  whether  In 
reality  he  Is  an  Impartial  juror.  To  so  frame  | 
the  Questions  as  to  lead  tbe  Juror  to  say  that  i 
he  is  disinterested,  and  that  be  can  and  will 
render  a  fair  and  impartial  verdict  upon  the 
evidence  under  the  law,  as  stated  In  the  In- 
structions of  the  case,  Is  not  enough.  It 
would  frequently  happen  that  a  Juror  who  Is 
himself  conscious  of  being  prejudiced  against 
the  defendant,  or  of  having  a  settled  convic- 
tion of  the  guilt  or  innocence  of  the  defend- 
ant, may  be  bo  queationed  by  the  court  as  to 


lead  him  to  make  formal  atatamaits,  which, 
if  taken  by  themselves  tlaab,  appear  upon 
their  face  to  justify  bis  retention. 

August  li.  Johnson,  who  was  one  of  Uie  Ju- 
rors, Is  now  alleged  to  hava  been  Inamvtetait 
Upon  his  direct  examinatl<ni  by  tbe  attorney 
who  was  prosecuting  in  behalf  of  tbe  state, 
he  answered  that  he  had  resided  in  Bertrand 
for  22  yean;  that  be  was  not  acanalnted  with 
either  the  deceased  or  the  defendant;  he  was 
not  present  at  the  preliminary  exaxtiinatlon. 
and  had  not  talked  with  any  one  wbo  knew 
or  claimed  to  be  a  witness  In  the  case:  The 
prosecuting  attorney  then  asked  hlm:  "Do 
you  know  of  any  reason  why  you  could  not 
sit  as  a  fair  and  Impartial  jnror  In  this 
case?"  and  be  answered:  "Well,  I  have 
heard  considerable.  Q.  That  bas  been  from 
newspapers  and  talk?  A.  Tes;  and  talk  and 
things  In  general."  He  was  tiira  asked 
whether  he  believed  tbat,  notwitlutandlng 
what  be  had  heard,  be  could  sit  in  tbe  caae 
and  render  a  verdict  as  fairly  and  Impartial- 
ly as  though  he  had  never  heard  of  the  case. 
"Just  try  It  on  the  law  and  the  evidence  right 
here  In  the  courtroom,"  and  he  answered. 
"I  think  80.  Q.  That  wouldn't  Influence  yonr 
verdlct,  what  yon  have  heard  and  read?  A. 
I  think  not  •  •  •  Q.  Have  you  at  the 
present  time  any  opinion  as  to  the  guilt  or 
innocence  of  the  defendant?  A.  Yes;  I  have. 
Q.  When  I  ask  you  that  guratlon,  I  dont 
mean  to  ask  you  whether  it  Is  your  opinion 
In  regard  to  whether  somebody  Is  killed,  or 
who  killed  him,  but  whether  the  party  char- 
ged la  guilty  of  the  murder  or  not  That 
opinion  you  have  Is  formed  exclusively  on 
newspaper  reports  and  talk?  A.  Yes,  sir. 
Notwithstanding  that  oplnon,  you  think  yon 
could  sit  In  this  case  and  render  a  fair  and 
Impartial  verdict  upon  the  law  and  the  evi- 
dence here  In  court?  A.  I  think  so.  Q.  If 
selected  as  a  juror,  you  would  try  It  on  tbe 
law  and  the  evidence  here?  A.  Yes,  air." 
Defendant's  attorney  then  cross-examined 
him  briefly,  and  in  that  examination  he  stat- 
ed that  there  had  been  talk  among  the  people; 
that  he  had  not  heard  a  great  deal  because 
his  time  was  occupied,  but  from  what  be  had 
heard  he  had  formed  an  opinion;  and  that 
it  would  require  evidence  to  remove  that 
opinion.  The  court  then  questioned  him. 
and  the  Juror  answered  the  court  as  follows : 
"Q.  I  understand  you  haven't  talked  with 
any  witness  in  the  case,  so  far  as  you  know? 
A.  No,  sir.  Q.  You  haven't  talked  with  ajiy 
one  who  purxmrted  to  know  tbe  facts  In  tbe 
case  of  their  own  knowledge?  A.  No,  sir;  I 
have  not  Q.  What  you  have  heard  talked  was 
the  common  talk  that  was  prevalent  In  your 
town,  discussing  the  matter?  A.  Tea,  sir. 
Q.  Commonly  called  hearsay — what  one 
beard  somebody  else  say — was  that  the  na- 
ture of  it?  A.  I  think  so.  Q.  You  have  read 
the  papers?  A.  I  read  an  account  of  It  in 
the  Bertrand  paper  of  how  It  took  place.  Q. 
Did  this  account  purport  to  give  tbe  testi- 
mony taken  at  the  prellminaiy  examination? 
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A.  No,  sir;  It  was  Just  after  It  happened. 
Q.  And  npoa  that  70U  formed  an  opinion  as 
to  the  gnllt  or  Innocence  of  the  defendant? 
A.  Tea,  air.  Q.  Notwithstanding  the  opinion 
that  7011  hare  formed  firom  what  yon  have 
heard  and  what  yon  haye  read,  do  jou  feel 
that,  If  fou  were  retained  aa  a  Juror  In  this 
case,  jon  could  r«ider  a  tatr  and  Impartial 
verdict  on  the  erldmce  as  introduced  here 
in  court  and  the  instructions  that  might  be 
gjren  you?  A.  I  think  I  conM;  yes,  tOx.  Q. 
And,  If  chosen  as  a  juror,  would  you  do  thatt 
A.  Tee,  sir.  Q.  Uninfluenced  by  what  you 
have  heard  or  read?  A  Tea,  air.**  TbB 
challenge  was  then  orerruled  by  the  court, 
and  the  defttndant^  attorney  cross -examined 
him  further,  and  he  answered  as  fbllows :  **Q. 
The  opinion  that  you  have  formed  was  aa  to 
the  guilt  or  Innocence  of  the  defendant?  A 
Tes,  sir;  It  was.  Q.  That  opinion  then,  as 
I  might  aay,  was  as  to  fbe  guilt  of  the  de- 
fendant? (Not  answered.)  Q.  Ton  have  that 
opinion  now,  haven't  you?  A.  Tes,  six. 
Q.  And  that  Is  such  as  would  require  evi- 
dence to  remove  It?  A  It  woold.  Q.  You 
couldn't  start  in  on  tlie  trial  of  the  case  thai, 
aa  a  Juror,  Just  the  same  as  though  yon 
had  never  heard  about  the  case?  A  Well,  I 
don't  Just  thmk  I  could.  Q.  Now.  in  other 
words,  U  chosen  aa  a  Juror,  Mr.  Johnson, 
as  a  Juror,  in  the  commencement  of  the  trial, 
you  would  remember  what  you  have  heard 
and  you  would  have  that  impression  In  mind 
as  to  the  guilt  or  Innocence  of  the  defendant, 
and  It  would  require  evidence  to  remove  that? 
A.  Tes;  it  would  require  evidence  to  remove 
that  Q.  You  would  start  in  the  trial  of  the 
case,  as  a  Juror,  if  cbosen,  with  that  Impres- 
sion and  opinion  on  your  mind?  A.  Cer- 
tainly." The  court  then  questioned  and  the 
Juror  answered  as  follows :  "Q.  But  you 
told  me  notwithstanding  the  opinion  that  you 
have,  based  upon  what  you  have  heard  and 
what  you  have  read,  yet.  If  retained  as  a 
juror,  you  feel  that  you  could  render  a  fair 
and  Imimrtlal  verdict  under  the  evidence  as 
Introduced  in  court  and  the  InstmctloDS  giv- 
en you  by  the  court?  A  Tes;  because  I 
haven't  heard  only  this  hearsay.  Q.  And 
disabuse  your  mind  of  what  you  have  beard? 
A.  Tes,  sir.  Q.  That  wouldn't  enter  Into 
your  deliberations  upon  a  flnal  determination 
of  the  case  at  all?  A.  No,  sir;  It  would  not" 
The  challenge  of  the  defendant  to  the  Juror 
was  then  overruled,  and  the  defendant  ex- 
cepted. 

When  the  Juror  had  upon  examination  of 
the  defendant  shown  himself  to  be  clearly 
incompetent,  the  court  proceeds  with  the  ju- 
ror In  language  rather  in  the  nature  of  posi- 
tive statements  than  of  interrogatories  for 
the  purpose  of  ascertaining  the  candid  opin- 
ion of  the  Juror,  and  determining  from  the 
whole  evidence  whether  the  juror  was  dis- 
qualified. Such  a  mode  of  questioning  a  ju- 
ror was  not  calculated  to  bring  out  evidence 
upon  which  tbe  court  might  fully  determine 
whether  or  not  there  was  an  abiding  preju- 


dice In  the  mind  of  the  Juror  against  the  ac- 
cused, or  whether  there  was.  In  fact,  a  con- 
viction in  the  mind  of  the  Juror  as  to  the 
guilt  of  the  accused  which  would,  in  some 
part  at  least,  neutralize  the  circumstances 
that  might  be  brought  before  him  t»idlng  to 
JusUfy  the  accused.  The  apparent  object  of 
such  an  examination  la  to  obtain  trcnm  the 
Juror  a  statement  that  he  ia  impartial.  The 
Juror  himself  probably  so  understood  It,  and 
human  nature  la  such  that  very  few  Jurors 
would  fall  to  declare  themselves  impartial 
if  th^  were  aware  that  It  was  the  desire  of 
the  court  that  tli«y  diould  so  declare-  but, 
as  before  seen,  such  a  declaration  on  the 
part  of  the  Juror  Is  not  enough.  He  must  be 
able  at  least  to  so  declare,  but  such  declara- 
Utm  by  him  Is  not  decisive  of  the  question. 
The  Implication  of  the  statute  is  tibat  the  Ju- 
ror who  makes  auch  declaratltHQ  may  himself 
be  mistaken  and  may  not  express  the  tme 
conclusion  to  be  derived  firom  the  whole  evi- 
dence. If  be  baa  an  t^lnlon  as  to  the  gnllt 
or  Innocence  of  the  accused,  it  must  afflrma- 
tlvely  appear  from  the  whole  examlnatlim 
that  he  is  Impartial  or  he  cannot  be  re- 
ceived as  a  Juror.  We  think  vpon  the  whole 
evidence  of  thla  Junn:  it  is  manifMt  that  the 
court  had  no  sufficient  evidence  before  It 
from  which  to  he  l^lly  satisfied  that  the 
Juror  was  Impartial  in  the  sense  intended  In 
the  Constitution.  When  the  Juror  testifies 
that  he  has  an  opinion  as  to  the  guilt  or  In- 
nocence of  the  accused,  no  mattffl-  fnnn 
what  source  that  opinion  was  derived,  be 
cannot  be  accepted  as  a  juror,  unless  from 
a  consideration  of  the  whole  evidence,  and 
the  circumstances  of  tbe  examination,  tii- 
dudlng  the  conduct  and  d^eanor  of  the 
juror,  tbe  court  can  find  that  he  is  impartial. 
Unless  the  court  can  find  this  as  a  matter  of 
fact,  it  cannot  be  said  ttie  court  la  satisfied 
tbat  tbe  Juror  Is  impartial  within  the  mean- 
ing of  the  statute.  The  testimony  of  several 
of  the  Jurors  was  substantially  the  same  as 
that  of  Mr.  Johnscm.  They  were  received  as 
jurors  over  the  objection  of  tlie  defendant, 
and  In  this  we  think  the  court  erred. 

4.  Another  question  presented  by  the  de- 
fendant Is  as  to  the  snfflclency  of  tbe  evidence 
to  support  the  verdict.  Aa  before  stated,  the 
homicide  was  admitted,  and  it  was  sought  to 
excuse  It  on  the  ground  of  necessary  self-de- 
fense. There  were  several  eyewitnesses  to 
the  transaction,  and  there  are  very  few  ma- 
terial discrepancies  In  their  evidence.  One 
of  these  witnesses  to  the  transaction  was  ex- 
amined In  behalf  of  the  state,  and  tbe  others 
as  far  as  practicable  were  called  by  the  de- 
fendant Tbe  deceased  bad  been  in  the  em* 
ploy  of  the  defendant  for  several  months 
during  the  summer  and  early  fall  of  1904. 
Some  difficulty  had  arisen  between  them  In 
the  settlement  for  these  services.  The  de- 
fendant paid  the  deceased  tbe  amount  tbat 
he  admitted  that  he  owed  him,  and,  as  the 
defendant  says,  $10  In  addition.  Tbe  de- 
ceubed  Insisted  that  he  atiU^ojved  him  $30. 
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He  placed  hia  claim  agatnat  tbe  defendant  In 
the  bands  of  an  attorney  for  collection,  bat 
this  claim  seems  to  hare  been  withdrawn 
without  any  action  being  taken  thereon.  Tbe 
deceased  was  very  rlodlctlre  against  the  de- 
fendant, and  frequently  made  the  most  vio- 
lent threats  against  him.  There  were  several 
witnesses  to  these  threats,  some  of  whom  tes- 
tified that  the  deceased  told  them  that  tbe 
defendant  had  not  paid  him  as  mncb  as  he 
owed  him,  and  that  he  would  "take  it  out 
of  bis  bide."  Others  testlded  that  the  de- 
ceased told  them  that  be  would  kill  the  de- 
fendant unless  he  paid  him  tbe  balance  that 
be  owed  him.  On  the  evening  before  the 
tragedy  the  deceased  came  to  tbe  defendant's 
bouse  at  about  7  or  8  o'clock.  He  tied  tbe 
male  which  he  rode  at  tbe  gate,  and  left  there 
a  club  which  he  had  with  him.  This  club 
was  tn  evidence  and  was  one  of  the  exhibits, 
and  appears  to  be  a  formidable  weapon  in 
tbe  hands  of  an  enraged  man.  The  deceased 
then  went  to  tbe  house  of  the  defendant  and 
rapped  at  tbe  door.  Nobody  answered  him, 
and  be  walked  into  tbe  room  where  the  de- 
fendant was  without  further  ceremony.  The 
defendant  took  a  lantern  and  went  to  his 
bam,  as  he  says,  to  do  some  chores.  Tbe 
deceased  walked  along  with  him.  While  they 
were  gone,  It  appears  they  had  some  contro- 
versy in  regard  to  tbe  difficulty  existing  be- 
tween them,  and  when  they  came  back  as 
far  as  the  gate  an  altercation  arose  which 
was  so  violent  as  to  attract  the  attention  of 
the  people  in  tbe  house,  who  went  to  tbe  door, 
and  one  of  them  went  out  where  the  alterca- 
tion was.  He  testifies  that  the  first  thing  ha 
beard  when  he  got  there  was  that  the  de* 
fendant  said  to  the  deceased:  "Ton  broagfat 
this  club  here  to  kill  me  with,  did  you?" 
The  deceased  said:  "I  admit  that  I  "brought 
it  here."  The  defendant  then  said:  "Well, 
that  Is  a  pretty  way  for  you  to  come  to  col- 
lect a  bill.  Ton  brought  that  club  on  purpose 
to  kill  me,  did  you?"  The  deceased  said: 
"Yee ;  I  admit  that  I  brought  It  and  I  Intend- 
ed to  use  it" — and,  calling  the  defendant  a 
vile  name,  added:  "Ton  are  too  ornery  to 
live.  Tou  ought  to  be  killed."  The  witness 
says  that  the  deceased  kept  calling  the  de- 
fendant names  and  "shaking  his  fist  at  him 
and  threatening  him."  He  was  asked  what 
Mr.  Lucas  said,  and  answered;  "Mr.  Lucas 
kept  backing  off,  and  told  him  to  get  out  of 
the  way.  He  did  not  want  any  trouble  witta 
him.  He  wanted  him  to  get  away,  and  let 
him  alone.  He  didn't  want  to  have  any 
trouble  with  him."  The  witness  testified  fur^ 
ther:  "A.  I  heard  Mr.  Lester  tell  Mr.  Lucas 
that  be  was  going  to  come  back  the  next 
morning.  He  said,  'I  will  come  back  pre- 
pared to  fix  you,'  he  said,  *or  get  my  money.' 
He  said,  *Tou,  •  *  •  if  I  don't  get  my 
money,  I  will  kill  you.'  He  said,  'I  will  come 
back  prepared  to  do  you  up.*  Mr.  Lucas 
told  him,  Ton  bad  better  get  on  your  mule  and 
go  ca  home  and  get  off  tbe  place.'  He  said:  i 


T  don't  want  you  on  the  place  any  more.* " 
This  evidence  Is  not  disputed  by  any  one, 
and  Is  in  harmony  with  tbe  other  evidence 
In  the  record.  Soon  after  the  deceased  bad 
left  the  defendant  that  night  the  defendant 
went  several  mllm  to  a  telephone  oflSoe  to 
request  the  sheriff  at  Holdrege  to  come  out 
there  and  protect  him,  but,  not  being  able  to 
talk  directly  with  tbe  sheriff,  and  being  In- 
formed that  the  sheriff  refused  to  come,  he 
went  several  miles  farther,  where  there  was 
more  direct  line  of  telephone  communication 
with  Holdrege,  but,  as  he  testifies,  he  was 
unable  to  get  the  sheriff;  It  being  so  late 
and  the  offices  being  closed.  He  then  bought 
a  double-barreled  shotgun,  and  told  the  mer- 
chant from  whom  be  bought  It  some  of  tbe 
circumstances  that  bad  taken  place  between 
himself  and  the  deceased,  and  represented 
that  he  wanted  the  weapon  to  defend  him- 
self with.  The  party  from  whom .  be  pur- 
chased this  gun  was  a  witness  upon  the  trial, 
and  testified  that  the  defendant  aTso  said 
during  their  conversation  that,  if  the  de- 
ceased came  Into  his  yard,  he  would  kill 
him.  The  cartridges  which  tbe  defendant 
procnred  were  charged  with  fine  shot,  which 
was  removed  by  tbe  defendant  and  r^laced 
with  buckshot  The  next  morning  at  about 
7  o*clocb,  and  soon  after  tbe  defendant  had 
finished  his  breakfast,  the  defendant  saw 
from  the  window  of  his  house  tbe  deceased 
and  Mr.  Klrschener  coming  across  the  Add 
toward  the  defendant*8  house.  He  took  bis 
gun,  which  was  loaded  with  buckshot,  and 
went  out  Into  hia  yard,  and  when  Mr.  Klr- 
schener saw  that  the  deceased  was  walking 
directly  toward  the  defendant  he  left  the  de- 
ceased and  went  in  a  somewhat  different  di- 
rection, towards  tbe  bam,  where  one  of  the 
other  witnesses  was  at  work.  When  tbe  de- 
fendant saw  this  and  that  the  deceased  was 
coming  directly  towards  him,  he  shouted  to 
him  to  "Halt"  The  deceased  answered,  "I 
won't  do  it,"  and  paid  no  further  attention. 

Several  witnesses  were  watching  the  tran»* 
action.  None  of  them  testified  that  tbe  de- 
ceased turned  out  of  his  course,  which  was 
directly  towards  the  defendant,  or  that  he 
hesitated  In  his  advance  towards  the  defend- 
ant Some  of  them  testified  positively  that 
he  maintained  bis  direct  conrse  towards  tbe 
defendant,  and  hastened  his  speed  when  tbe 
defendant  directed  blm  to  bait  Tb&e  was  a 
road  or  lane  between  the  parties  trtxa  25 
to  30  feet  In  width,  upon  which  there  bad 
been  some  travel,  and  which  led  in  one  di- 
rection towards  tbe  Platto  river,  a  few  rods 
distant,  where  there  was  no  bridge,  and  in 
the  other  direction  towards  what  appears 
to  be  the  main  traveled  road.  When  the 
defendant  saw  that  the  deceased  was  still 
approaching  him,  he  called  to  Mm  again, 
telling  him  to  stop.  "Don't  come  any  cloeer,"' 
he  said.  "Yon  take  the  road  there  and  get 
away  from  here.  I  don't  want  any  trooble 
with  yon.  Ke^  away  from  m&"  Tbe  de- 
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ceased  aoswered  as  before.  *1  won't  do  It," 
and  kept  on.  The  two  fences  were  of  about 
the  same  character;  each  being  of  two  wires, 
and  not  difficult  to  paaa.  The  deceased  pass- 
ed through  one  of  them.  There  appears  to 
bare  been  no  Impediment  by  the  fence.  One 
of  the  witnesses  who  was  watching  him 
testifies  that  he  did  not  know  whether  he 
touched  the  wires  at  all  or  Just  walked  right 
through  between  them.  Just  as  be  had 
passed  through  the  first  fence  the  defend- 
ant called  to  him  the  third  time,  telling  blm 
not  to  come  on.  The  third  time  the  deceas- 
ed said,  "I  won't  do  It,"  and  Just  as  be 
stepped  Into  the  traveled  track  the  defend- 
ant shot  falm,  discharging  both  barrels  of 
his  gun,  and  killing  him  Instantly.  It  must 
be  said  that  the  evidence  clearly  discloses 
that  the  conduct  of  the  deceased  from  the 
first  was  such  as  to  invite  the  tragedy 
which  occurred.  No  rational  man  could  have 
conducted  himself  as  the  deceased  did,  and 
consider  himself  safe  in  so  doing.  He  was 
unarmed,  but  he  had  told  the  defendant 
the  night  before  that  he  would  be  armed,  and 
be  purposely  acted  in  such  a  way  as  to  lead 
the  defendant  to  believe  that  he  was  pre- 
pared to  kill  the  defendant,  as  he  said  he 
would.  He  probably  had  no  Intention 
of  taking  the  life  of  the  defendant.  He 
would  appear  to  be  a  braggart,  bat  be  want- 
ed the  defendant  to  suppose  that  be  In- 
tended to  kill  him,  and  be  wanted  that  fact  to 
be  of  assistance  to  him  In  carrying  out  his 
purpose.  The  question  is  whether  the  de- 
fendant did  really  suppose  tliat  the  deceased 
iDtraded  to  kill  him — that  I9,  whether  the  de- 
fendant himself  acted  in  good  faith  In  the 
matter,  or  whether  be  was  pleased  to  see 
the  deceased  carry  himself  In  such  a  manner 
as  to  give  the  defendant  a  q>eclal  cause  for 
taking  bis  life — and  whether,  when  be  did 
take  bis  life,  be  believed  that  the  deceased 
was  trylnc  to  Impose  vtpoa  him,  and  that 
there  was  no  real  danger.  If  a  man  of  or- 
dinary prudence  and  caution,  situated  as  the 
defendant  then  was,  and  knowing  what  the 
defendant  knew,  would  reasonably  suppose 
tbat  the  deceased  was  armed,  and  was  pre- 
pared and  intended  to  then  and  there  kill 
the  defendant,  and  that,  in  order  to  pre- 
vent hlB  doing  so,  It  was  necessary  for  the 
defendant  to  shoot  the  deceased,  and  if  the 
defendant  In  good  faith  believed  ttiat  his 
life  was  so  in  danger  and  that  be  could  on- 
ly protect  himself  by  shooting  the  deceased, 
then  his  action  is  Justifiable  on  the  ground 
of  necessary  self-defense.  That  the  circum- 
stances as  disclosed  by  this  evldenoe  were 
such  as  to  cause  a  man  to  reasonably  believe 
that  the  deceased  was  anned,  and  ^t  he 
Intended  then  and  tliwe  to  kill  the  defoidant 
and  wonld  do  so,  nnless  prevented,  there 
can  be'  no  doubt 

It  Is  contended  by  the  state  that  the 
defendant  did  not  in  good  faith  believe  blm* 
self  to  tM  In  danger,  and  that  be  bad  en- 


deavored from  time  to  time  to  aggravate 
the  deceased,  and  to  lead  him  on  to  such 
rashness  as  to  afford  the  defendant  an  op- 
portunity to  take  bis  life.  The  Jury  must- 
have  taken  this  view  of  the  case.  The 
Question  is  whether  the  evidence  establishes 
the  view  so  taken  beyond  a  reasonable  doubt. 
The  law  does  not  allow  a  Jury  to  reach  such 
a  conclusion  from  conjecture,  or  from  con- 
sidering that  it  may  have  been  so.  It  was 
not  incumbent  upon  the  defendant  to  prove 
that  he  did  not  act  from  a  malicious  motive, 
.that  he  did  not  desire  to  take  the  life  of 
the  deceased,  but  was  compelled  to  do  so.  On 
the  other  hand.  In  order  to  establish  the 
guilt  of  the  defendant,  it  was  necessary  tttat 
the  state  should  prove,  beyond  a  reasonable 
doubt,  tliat  the  defendant  did  act  from  mali- 
cious motives,  and  that  the  defendant  did  not 
believe  himself  to  tie  In  such  imminent  dan- 
;  ger  as  to  make  it  nec^sary  to  take  the  life 
'i  of  the  deceased  In  order  to  protect  bla  own. 
These  things,  as  before  stated,  must  be  found 
from  the  evidence  In  the  case,  and  not  from 
conjectures  based  upon  possibilities,  and  the 
evidence  must  be  of  sncb  a  nature  as 
to  establish  these  elements  of  guilt  be- 
yond a  reasonable  doubt  The  questions  so 
presented  are  peculiarly  within  the  province 
of  the  Jury.  If  ordinary  minds  might  differ 
as  to  whether  the  evidence  establishes  these 
elements  of  guilt  beyond  a  reasonable  doubt 
the  verdict  of  the  Jury  cannot  be  disturbed. 
When  the  sherUC  refused  to  go  out  to  the 
defendant's  place  for  hie  protection  until  the 
next  morning,  the  defendant  told  him  that  it 
might  be  necessary  then  to  bring  the  coroner. 
But  this  statement  furnishes  no  evidence  ot 
an  intention  or  desire  on  the  part  of  the 
defendant  to  kill  th6  deceased.  The  defend- 
ant bad  insisted  to  the  sheriff  that  the  de- 
ceased would  kill  him,  and  the  expression 
used  In  regard  to  the  coroner  would  as  well 
apply  to  that  view  of  the  case  as  to  any 
expectation  that  the  deceased  himself  would 
be  killed.  Again,  when  the  defendant  pur- 
chased the  gun  with  which  the  killing  was 
done,  he  Is  said  to  have  stated  that  If  the 
deceased  on  the  following  morning  came  in- 
to his  yard,  be  would  kill  blm.  This  state- 
ment furnishes  the  only  evidence  tbat  we 
find  In  the  record  tending  to  show  a  dis- 
position on  the  part  of  the  defendant  to  un- 
lawfully take  the  life  of  the  deceased.  If 
the  defendant  made  this  statement  which  is 
by  no  means  clear  under  the  evidence^  we 
do  not  see  how  it  conid  be  said  to  Justify 
the  conclnaton,  beyond  any  reasonable  doubt 
tbat  the  defendant  did  not  at  the  time  of 
the  bomldde  In  good  faith  believe  that  his 
ate  iras  In  danger,  and  tbat  tbe  deceased  was 
prepared  and  intended  to  cany  out  tbe 
threats  which  he  bad  made  upon  tbe  previous 
evening.  We  conclude  tbat  tban  Is  not 
sufficient  evidence  In  tbe  recwd  upon  which 
to  find  the  defendant  guilty  of  murdw  In 
tbe  first  degresk 
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SeTeral  Instructions  to  the  Jury  are  ob- 
jected to,  but  the  conclusion  which  we  haye 
reached  renders  their  discussion  unnecessary. 

The  judgment  of  the  district  court  la  re- 
versed, and  the  cause  remanded. 

H0IX30MB,  0.  J.,  took  no  part  in  the  deci- 
sion. 


QUISBNBERRT       SCHOOL  DTST.  NO.  « 

OF  HALL  COUNTY  et  al. 
(Snpreme  Court  of  Nebraska.  Nov.  22,  1909.> 

1.  Schools  and  Sohool  Dibtbicis  —  Bfm- 
xn  OB— -Record. 

Tha  records  and  proceedings  of  school  dis- 
trict meetlDgs  are  not  to  be  flven  a  narrow  and 

technical  consbiictioa,  but  should  be  construed 
In  such  a  manner  as  to  give  effect  to  the  mani- 
fest intentioD  of  the  voters,  if  the  same  can  be 
ascertained  from  the  record. 

2.  Samb— PowKB  TO  Sell  Schoolhousi. 

Resolutions  set  forth  in  opinion  held  suffi- 
cient to  vest  the  officers  of  a  school  district  with 
power  to  sell  the  schoolhoose  and  to  balld  a 
new  one  upon  the  deslsrnated  alte. 
(Syllabus  b7  the  Court) 

Commissioners*  Opinion.  Department  No. 
1,  Appeal  from  District  Court,  Hal)  County ; 
Hanna,  Judge. 

Action  by  John  Qulsenberry  against  School 
District  No.  6  of  Hell  county  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

Harrison  ft  Prince,  tor  appellant  R.  R. 
Hortli  and  Jolm  R  oiiompeon,  for  appellees. 

LETTON,  O.  At  the  annual  meeting  of 
School  District  Na  6  of  Hall  county  held  In 
1902  it  was  voted  to  move  ^  achoolhouse  to 
the  "M.  B.  comer  of  the.N.  B.  )4  of  S.  10,  T. 
10,  R.  la"  A  levy  of  10  mills  tax  was  also 
voted  to  raise  a  fnnd  wherewith  to  build  a 
Bchoolhonse  on  this  site.  No  Instructions 
were  given  at  the  meeting  to  the  school  dis- 
trict officers  to  purchase  the  new  site ;  and, 
the  directors  thereaftw  taking  steps  to  move 
the  Bchoolhouse  to  the  new  site,  an  action 
was  brought  by  a  resident  taxpayer  to  enjoin 
its  removal.  This  action  was  finally  brought 
to  ttils  court,  and  it  was  held  that  the  officers 
had  no  power  to  purdiase  a  schoolhouse  site 
unless  directed  bo  to  do  by  the  electors  of  the 
district  at  an  annual  or  special  meeting,  and 
that  such  a  purchase  by  the  school  board  with- 
out being  directed  was  not  binding  upon  the 
school  district  (Ladd  v.  School  District  [Neb.] 
07  N.  W.  594) ;  and  the  removal  of  the  school- 
bouse  was  permanently  enjoined.  At  the  an- 
nual meeting  In  1903  a  levy  of  a  4-mlll  tax 
was  voted  "to  pay  for  the  new  achoolhouse 
Bite  which  was  bought  In  1902."  At  the  an- 
nual meeting  In  1904  the  following  resolu- 
tions were  adopted:  "Be  It  resolved,  that 
the  act  of  the  school  district  board  In  pur- 
chasing the  following  described  premises,  to 
wit:  Commencing  at  the  northeast  comer  of 
Sec.  19,  in  town  10,  range  10.  Hall  county,  Ne- 
braska* running  thmie  vest  along  the  north 


line  of  said  Sea  19,  1S%  roda ;  thence  south 
12  rods ;  thence  east  13^^  n>ds  to  the  east  line 
of  said  section ;  thence  north  12  rods  to  the 
place  of  l>eglnnlng — in  the  name  of  the  dis- 
trict and  for  the  purpose  of  a  site  for  the 
scfaoolhouse,  for  the  sum  of  $S0,  be  and  the 
same  is  ratified,  confirmed,  and  In  all  things 
approved,  and  Is  hereby  declared  as  the  eitt 
for  the  schoolhouse  In  this  district  Be  It 
further  resolved,  that  If  for  any  reason  the 
title  of  the  district  to  the  above  premises  is 
not  suffldent^  that  the  school  district  board  be 
and  they  hereby  are  instructed  to  iwwmre  a 
good  title  to  said  premises  bo  long  as  it  Bhall 
be  used  for  school  purposes."  It  was  further 
voted  to  sell  tlie  old  achooUionse,  and  to  build 
a  new  schoolhooae  on  the  new  alte,  and  the 
schoi^  board  was  anrainted  a  building  omnmlt- 
tee.  Pursuant  to  Hiis  action  by  the  Totras* 
the  school  board  procured  a  warranty  deed  to 
the  premises  described  in  the  resolutions,  and 
were  about  to  proceed  with  the  erection  of 
the  schoolhouse,  when  this  action  was  brought 
by  the  appellant,  John  Qulsenberry  to  re- 
strain the  sale  of  the  old  atOioolhoase  and  the 
construction  of  the  new  one. 

It  api>ears  that  In  August  1902,  afto-  the 
Ineffective  attempt  to  change  the  site  of  the 
schoolhouse,  the  owner  of  the  tract  In  the 
northeast  corner  of  secthui  19,  in  township 
10,  range  10,  Hall  county*  Neb.,  bad  made  a 
warranty  deed  to  the  school  district  to  one 
acre  In  the  northeast  comer  of  the  qnarter 
section.  After  the  decision  In  the  Ladd  Cas^ 
and  after  the  passage  of  theae  resolutions,  an- 
other warranty  deed  woe  made  by  him,  con- 
veying the  same  tract  to  the  districL  The 
appellant  contends  that  it  was  not  within  the 
power  of  Qie  voters  to  ratify  the  llle^  act  of 
the  directors  In  purchasing  this  tract  wltbont 
prior  authorization  by  the  directors  of  the 
district;  that  the  contract  of  purchase  was 
void,  and  was  not  capable  of  ratification; 
and  that  the  resolutions  of  1904  sboold  be 
considered  as  a  whole,  and  were  nothing 
more  than  an  attempted  ratification  of  a  void 
act  It  Is  also  cimtended  that  the  designa- 
tion of  tiie  site  was  not  so  definite  In  Its 
terms  and  description  as  to  be  opoatiTe; 
since  it  was  made  In  an  aUwevtatod  form. 
Under  the  view  we  take  of  these  resolutions. 
It  la  unnecessary  to  ctmsldw  whetfa»  ok  not 
the  Illegal  act  of  the  district  officers  was  ca- 
pa.ble  of  ratification,  or  whether  the  descrip- 
tion In  the  records  of  the  1002  meeting  Is 
sufficiently  definite  and  certain.  We  think 
the  appellant  falls  to  give  propa  weight  b» 
that  portion  of  these  resoIntlonB  which  de- 
clares a  ca*taln  tract  of  land  spedflcally  de- 
scribed therein  to  be  the  schooDionse  site.  At 
the  1002  meeting  a  schoolhouse  site  was  detig- 
nated  by  the  voters  by  a  defective  description. 
In  1804  by  this  resolution  the  same  site,  de- 
scribed more  specifically,  was  declared  to  be 
the  site  for  the  schoolhouse  In  the  district 
and  the  sdiool  district  officers  were  Instmct- 
ed  to  procure  a  good  title  to  the  same  and  to 
build  a  schoolhouse  thereon.  The  puipoae  of 


Digitized  by 


Google 


STATB  T.  MISSOURI  PAC.  BY.  00. 


983 


the  reeolntion  adopted  at  the  meeting  in  1G04 
was  to  designate  a  Bite  for  the  schoolhouse 
in  a  legal  manner,  properly  to  authorize  the 
officers  of  the  district  to  procure  a  title  to  the 
new  site,  to  sell  the  old  echoolbonse,  and  to 
build  a  new  one  on  the  site  designated.  If 
no  prior  action  had  been  attempted  to  be 
taken,  these  resolutions  are  broad  enough  to 
accompli^  the  desired  purpose^  and  we  fall 
to  see  why  a  prior  abortlre  effort  to  attain 
tbe  same  result  should  render  them  a  nullity. 
The  records  and  proceedings  of  school  district 
meetings  are  not  to  be  given  a  narrow  and 
technical  constructltm,  but  should  be  con- 
strued in  such  a  manner  as  to  give  effect  to 
the  manifest  Intention  of  the  voters,  if  the 
same  can  be  asc^teined  from  the  record. 

We  think  the  1901  resolutions  confer  tbe 
required  authority  upon  the  school  district 
officers,  and  we  recommend  that  the  Judgment 
of  the  district  court  be  affirmed. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  ophiiou,  It  Is  ordered  that  the 
judgmmt  of  the  district  court  be  affirmed. 


STATE  T.  MISSOURI  PAC.  RT.  CO.  et  al. 

(Supreme  Court  of  Nebraska.  Nov.  22,  1905.) 

U  Taxation  —  Tax  Lira  —  Nbouqincb  or 
COUNTT  Clkbk. 

The  statute  requires  the  county  clerk,  in 
making  up  tbe  tax  list,  "to  prepare  a  complete 
stataneot  of  all  the  lands  and  lots  in  his  county 
on  which  tlie  taxes  for  one  or  more  years  are 
delinquent":  but,  If  this  duty  ia  neglected  by 
the  clerk,  the  lien  of  tbe  taxes  ts  not  thereby 
lost 

[Ed.  Note. — For  cases  In  point,  see  toL  45, 
Cent  Dig.  Taxation,  i  986.] 

2.  Sahb—Pbofektt  ExniFT. 

A  railway  company,  in  condemning  land  for 
Its  right  of  way  and  depot  grounds,  is  not  tbe 
agent  of  tbe  state.  The  state  has  no  ownership 
in  tbe  lands  by  vlrtae  of  condemnation  pro- 
ceedings. 

8.  BMiNBin!  DoHAin— Pbooidubi— Nonoi^ 

PaiOB  LlKHB. 

If  a  railway  company,  in  condemnation 
proceedings  for  its  rignt  of  way  and  dejtot 
grounds,  fails  to  make  all  parties  interested  in 
the  land  parties  to  the  proceedings  or  to  give 
tb«n  notice  of  the  proceedings  so  that  their 
rights  may  be  protected,  it  takes  the  land  sub- 
ject to  BQch  Hens  as  are  prior  to  the  rights  of 
the  parties  to  the  proceedings. 
4,  Sam— Patmkkt  to  Ownsbs. 

Real  estate  cannot  be  taken  by  condemna- 
tion proceedings  unless  payment  therefor  to  the 
owners  Is  first  made  or  secured.  All  parties 
having  an  interest  in  the  land  are  "owners" 
within  tbe  meaning  of  tbe  statute.  A  lien  far 
taxes  is  such  an  interest  in  the  land. 
(Syllabns  1^  the  Court) 

Appeal  from  District  Godrt,  Cass  County ; 
Jessen,  Judge. 

Action  by  tbe  state  against  the  Missouri 
Pacific  Railway  Company  and  several  parcels 
of  land  and  persons  owning  the  same.  Judg- 
ment for  the  Btat^  and  defendanta  appeal. 
Affirmed. 


B.  P.  WajK:ener,  Jas.  W.  Orr,  and  A.  N. 
SulllTan,  for  appellant  railway  company.  0, 
A.  Rawls,  for  the  State. 

SEDGWICK,  J.  A  tax  suit  was  brought 
for  the  year  1904  In  the  district  court  of  Cass 
county  In  which  the  Missouri  Pacific  Railway 
Company  was  made  defendant,  and  it  was 
sought  to  enforce  the  collection  of  taxes  upon 
certain  lota  upon  which  the  railway  company 
had  acquired  a  right  of  way.  The  district 
court  upon  the  trial  held  that  all  taxes 
levied  after  tbe  railway  company  acquired  its 
right  of  way  were  void,  because  the  right  of 
way  should  be  assessed  by  tlie  state  board, 
and  was  not  subject  to  local  taxation.  The 
district  court  also  held  that  the  taxes  as- 
sessed before  the  right  of  way  was  acquired 
by  the  railway  company  were  a  lien  upon 
the  lota  and  upon  the  right  of  way  of  the  rail- 
way company.  It  directed  that  the  fee  of 
the  lots  should  be  first  offered  for  sale  sub- 
ject to  the  easement  of  tbe  railway  company 
to  satisfy  this  lien,  and  that  if  the  fee  sub- 
ject to  said  easement  could  be  sold  for  a 
sufficient  amoimt  to  satisfy  the  tax  lien,  the 
easement  of  the  railway  company  should  not 
be  disturbed,  but  If  no  bid  could  be  obtained 
Bufflcient  to  satisfy  the  taxes,  then  tbe  fee 
and  the  easement  of  the  railway  company 
should  be  offered  for  sale.  The  railway  com- 
pany appeals  and  complains  of  so  much  of 
the  decree  as  charges  Ite  right  of  way  with 
the  Hen  of  these  taxes.  Some  of  the  lota 
were  obtained  by  the  railway  company  upon 
contracta  with  the  owners,  who  deeded  them 
in  fee  to  the  railway  company.  Others  were 
obtained  by  condemnation  proceedings  under 
the  statute.  From  the  view  we  take  of  ttie 
case,  this  distinction  is  immaterial. 

1.  It  is  suggested  In  the  brief  on  tbe  part 
of  the  railway  company  that  **tbe  first  sec- 
tion of  the  act  under  which  the  suit  ia 
brought  provides,  that  on  or  before  the  15th 
day  of  May,  each  year.  It  Is  the  duty  of  the 
county  treasurer  to  prepare  a  complete  state- 
ment of  all  the  lands  and  lota  In  bis  county 
on  which  the  taxes  for  one  or  more  years  are 
delinquent,  or  on  which  any  special  assess- 
ment of  any  city  In  the  county  ts  delinquent," 
and  it  is  stated  in  the  brief  that  if  this  jurls- 
dictlonai  provision  had  been  observed  the  suit 
would  not  have  been  brought  We  do  not 
understand  how  this  suggestion  affecta  the 
merlta  of  this  casfc  The  revenue  law  then 
In  force  provided  that  the  county  clerk  In 
making  up  the  list  for  the  current  year  should 
enter  delinquent  taxes  also.  If  these  taxes 
were  a  Hen  upon  the  lota  in  question  tbe  clerk 
should,  of  course,  have  entered  them  as  de- 
linquent taxes  upon  the  list,  so  that  they 
might  be  collected  as  delinquent  taxes,  but 
we  do  not  see  how  his  failure  to  do  so  would 
In  any  manner  affect  the  Hen  of  the  taxes,  or 
prevent  the  clerk  in  a  subsequent  year  from 
completing  his  tax  list  as  the  law  requires  by  ' 
entering  these  delinquent  taxes  thereon. 

2,  The  statute  then  la  force  made  these 
taxes  a  Ilea  upon  tbe  real  eatete,  and  that 
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lien  accraed  before  the  commaicemait  of  tbe 
condeiDDatlon  proceedings  iDBtltnted  by  tbe 
railway  company.  The  statute  declared  that 
this  Uen  should  ocmtlnne  nntil  the  taxes  w^e 
paid.  Tbe  law  nnder  whldi  the  condemna- 
tion proceedings  were  bad  provided  "that 
no  approprlatlim  of  private  property,  tot  the 
use  of  any  corporation  provided  for  In  this 
subdivision,  shall  be  made,  until  full  compen- 
sation thmfor  be  first  made  or  secured  to  the 
omiers  thereof.**  Cobb^'a  Ann.  St  1008,  I 
90G7.  It  iH  contended  that  th^  condemnaUon 
proceedings  wwe  Instituted  for  a  public  poD- 
pose,  and  that  In  those  proceedings  the  rail- 
way company  acted  merely  as  the  Inatrumoit 
for  the  state  In  appropriating  the  right  of 
way  for  public  use,  and  that  such  proceedlnga 
-  must  necessactly  result  In  the  destruction  of 
the  state's  lien  for  taxes  since  it  would  be  in- 
consistent  for  the  state  to  proceed  to  condemn 
-Ifai  lien  for  taxes:  It  la  said  in  the  brief: 
"When  these  lots  were  taken  by  the  state,  the 
state  had  a.  lien  on  the  lota  for  any  tax  that 
had  become  dellnqufflit''  This  argument  Is 
ifot  satisfactory  to  our  minds.  The  state  did 
not  take  this -land. '  The  lands  and  the  right 
of  way  after  the4aUng  wore. private  prop- 
erty the  same  as  before.  The  state  had  no 
ownership  therein  by  virtue  of  tbe  condemna- 
tion.. These  lands  are  subject  to.  taxes  after 
the  condemnatlm.  aa  well  as  before.  The  state 
does  not  levy  taxes  upon  its  own  land,  nor 
does  It  allow  any  tax  to  be  levied  thereon  In 
Its  name.  Tbe  language  used  in  Tinsman  v. 
BeMdere,  etc..  R.  R.  Co.,  26  N,  J.  Law,  148, 
60  Am.  Dec.  065,  which  was  a  somewhat  sim- 
ilar case,  is  w?  think  entirely  applicable  here. 
The  court  -said :  "This  work  was  not  done 
by  the  state,  nor  by  the  agents  of  the  state, 
uor  Is  the  profit  resulting  from  it  to  inure 
to,  the- treasury  of  the  state.  It  was  done  by 
a  private  corporation,  acting  In  their  own 
behalf,  for  their  own  benefit,  and  for  the  in- 
terest of  tbe  Individual  stockholders.  True, 
they  were  Invested  with  such  portion  of  tbe 
sovereign  powet  as  enabled  them  to  construct 
tbe.  road.  They  were  authorized,  In  virtue 
of'  the  right  of  eminent  domain,  to  take  pri- 
vate property,  so  far  as  was  essential  to  the 
completion  of  tbe  work  of  public  Improve- 
ment, and  thus  far  we  provide  strlctiy  for  re- 
muneration." And  also  in  Burlington  &  M. 
R.  R,  Co,  v.-fipearman,  12  Iowa,  117,  It  was 
said;  "Tbe  property  of  a  railroad  company 
Is  not  exempt  from  taxation  In  this  state. 
The  road  of  complainant  is  not  the  Svork  of 
the  state.'  The  roadbed  and  depot  grounds 
are  not  'held  as  an  easement  of  the  public,  by 
the  company  as  the  agente  of  tbe  state,'  as 
claimed  by  tbe  appellant  The  plaintiff,  on 
tbe  contrary.  Is  a  private  corporation;  the 
stock  is  the  private  property  of  the  stodc- 
holders,  who,  as  such,  own  all  the  corporate 
property." 

There  is  therefore  no  Inconsistency  In  be- 
stowing tbe  power  of  eminent  domain  upon 
railway  companleB  without  at  the  same  time 


giving  to  the  railway  company  the  power  to 
.annul,  without  payment  all  tax  Hens  upon 
the  property  It  may  desire  to  so  take.  At  tbe 
time  these  condemnation  proceedings  were  In- 
stituted the  statute  gave  to  the  railway  com- 
pany the  right  to  construct  Its  road  over  the 
lands  owned  by  the  state  without  compensa- 
tion to  tbe  state,  and  it  was  held  In  Chicago, 
B.  ft  Q.  R.  Ki  Co.  T.  Engtehart  57  Neb.  414, 
77  N.  W.  1002,  that  a  railway  company  which 
had  constructed  'its  road  over  the  saline  lands 
of  the  state,  relying  upon,  this  statute,  could 
not  be  evicted  from  the  land  either  by  tbe 
Aate  or  Its  subsequent  grantee.  A  doubt  was 
expressed'  whether  the  I-^lslature  could  do> 
nate  the  land  to  the  railway  company  for 
right  of  way  without' compensation.  It  was 
suggested  that,  possibly  the  state  might  afto*- 
wards  recover  from  the  railway  company  the 
value  of  the  land.  The  railway  company  can- 
not avail  Itself  of  this  provision  of  the  statute 
In  this  case.  The  L^Islature  has  no  power 
to  release  lands  from  tax!  Hens.  Section  4  of 
article  0  of  the  Constitution  forbids  it  Tbe 
constitutional  provision  would  prevent  grant- 
ing such  right  of  eminent  domain  as  would 
operate  to  cancel  the  tax.  lien  existing  against 
the  land  taken  under  such  right  If  it  can- 
not release  land  from  taxes.  It  cannot  grant 
power  to  private  corporations  which  in  Its 
exercise  would  necessarily  operate  to  release 
the  land.  It  was  tUe  duty  of  the  Le^slature, 
then.  In  granting  the  power  of  eminent  do- 
main' to  make  provision  for  applying  tbe  pro- 
ceeds of  the  land  so  taken  to  the  payment  of 
tax  liens  existing  thereon.  The  l^slation 
on  the  subject  should  be  construed  In  view  of 
this  duty  on  .the  part  of  the  Legislature. 

S.  A  number  of  authorities  are  cited  by  ap- 
pellants upon  the  proposition  that  special  as- 
sessments against  land  included  intherl^tof 
'^ay  and  depot  grounds  of  railway  compani^ 
cannot  be  enforced;  but  these  autiiortties  can 
have  no  application  to  this  case,  because  tbe 
liea  which  It  Is  sought  here  to  enforce  Is  for 
a  general  tax,  and  not  fof  a  special  asBess- 
'ment  and  because  this  Hen  attached  to  the 
land  before  the  railway  company  obtained 
any  interest  therein.  'The  language  used  in 
such  cases  must  be  construed  in  the  llstit  of 
questions  that  were  being  discussed,  and  a 
very  different  question  Is  presented  .when  it 
Is  sought  to  enforce  a  lien  which  existed 
against  the  land  when  the  railway  company 
acquired  Its  title  thereta  In  Gray  v.  Cose 
(N.  J.  Ch.)  26  Ati,  805,  the  Mate  had  loaned 
from  its  sinking  fund  $6,000  upon  a  tract 
of  land,  and  had  taken  a  mortgage  thereon 
to  secure  the  loan.  Afterwards  the  rallway 
company  acquired  a  right  «f  way  ow  this 
land'by  condemnation  proceedings,  but  did  not 
notify  the  state  of'  the  proceedings,  and  be- 
cause no  notice  of  the  condemnation  proceed- 
ings was  given  to  the  state  nor  to  the  com- 
mlsRloners  of  the  sinking  fund.  It  was  held 
that  the  lien  of  a  subsequent  a'ssignee  of  the 
mortgage  was  prlw  to  the  rights  of  th*  rail- 
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v&j  company,  and  that  the  railway  company 
was  liable  to  the  holder  of  this  mortgage  for 
the  full  amount  of  the  award  In  the  condem- 
nation proceedings  although  It  had  paid  the 
amount  of  the  award  to  the  holder  of  the  fee 
title  of  the  land.  The  fact  that  the  state  was 
the  holder  of  the  Uen  at  the  time  of  the  con- 
demnation proceedings,  and  that  the  proceed- 
ings were  authorised  by.  the  state,  did  not 
affect  the  liability  of  the  rjillway  company. 
In  discussing  this  question  the  court  said: 
"But  the  company  falling  to  give  the  requisite 
notice  It  still  had  the  right  to  have  equitable 
distribution  of  the  award  among  those  In- 
terested. For  this  purpose,  it  Vas  entitled  to 
the  aid  of  the  court  Piatt  t.  Bright,  28  X. . 
J.  Eq.  128;  Id.,  81  N.  J.-Eq.  81.  This,  too,  was 
neglected  by  the  compiany.  Parties  who  fall 
to  aval)  themselves  of  the  rights  and  safe- 
guards which  the.  law.  offers  'them  cannot 
complain  when  such  failure  results  in  their 
disadrantage." 

4.  The  property  of  an  iudlvlduai  cannot  be 
taken  for  the  use  of  a  railway  cobipany  by 
coQdemuation  proceedings  i^Ithout  payment 
therefor.  Under  our  .statute  the  payment 
must  be  made  to  the  owner  of  the  land,  and 
the  doctrine  is  well  settled  that  all  persona 
who  have  an  Interest  In  the  land  are  owners 
within  the  meaning  of  this  statute.  In 
Omaha  B.  &  T.  Co.  v.  Reed,  3  Neb.  (Unof.) 
793,  92  N.  W.  1021,  it  was  contended  that 
a  mortgagee  was  not  on  owner  of  the  land 
within  the  meaning  of  this  statute,  but  the 
court  said:  "A  large  number  of  pases  are 
dted  from  other  states  lii  support  of  this 
position.  The  answer  to  this  Is,  simply, 
that  there  are  various  statutes  In  various 
states,  and  various  decisions  of  the  courts 
construing  them,  but  that  our  statute  has 
been  construed  by  this  court  In  Qerrard  v. 
Railroad  Co.,  14  Neb.  270,  IK  N.  W.  231,  to . 
Include  all  persons  who  have  an  Interest  in 
the  estate,  and  in  Dodge  v.  Railroad  Co., 
aO  Neb.  276,  ^  N.  W.  936,  it  has  been  ex- 
pressly decided  that  the  mortgagee  la  an 
owner  witbia  the  meaning  of  this  statute,"' 
and  in  the  Gterrard  Ca'^e  cited  In  the  above 
quotation.  It.  was  held  that  the  owner  of 
a  tax  ]iea  on  the  lands  was  a  proper  party 
to  the  proceedings.  In  this  case  the  court 
need  the  following  language:  "It  Is  there- 
fore its  duty  to  bring  In  all  parties  having 
an  Interest  in  the  estate  in  ordep  that  the 
condemnation  money  may  be  properly,  ap- 
plied. Tb«  woM  'owner'  as  used  in  the 
statute,  applies  to  all 'persons  who  have  an 
Interest  In  the  estate.  Where  It  Is  necessary 
the  court  possesses  ample  power  to  require 
such  parties'  to  luterplead,  and  to  apportion 
the  money  according  to  their  rights."  See, 
also,  Dodse  v.  O.  &  6.  W.  R.  R.  Co.,  20 
Neb.  276,  29  N.  W.  986;  Leigh  r.  Oreen, 
62  Neb.  362.  86  N.  W.  1093,  89  Am.  8t  Bep. 
751.  We  ^  satisfied  with  the  construction 
placed,  upon  'the  statute  by  the  foregoing 
decisions.   'Ra  rule  thus  established  does 


not  put  any  hardship  upon  the  railway 
company.  The  lien  of  these  taxes  was  a 
matter  of  record.  It  could  have  been  easily 
ascertained,  and  could  have  easily  been  pro- 
vided-for.  Several  cases  have  been  brought 
to  our  attention  in  which  the  courts  of  other 
states  have  held  that  upon  the  suggestion 
of  the  railway  company  the  court  would 
require  taxes  then  existing  upon  the  land 
to  be  paid  out  of  the  condemnation  money 
while  the  same  was  In  the  hands  of  the 
court  Philadelphia  &  R.  B.  Co.  v.  Pennsyl- 
vania S.  V.  a  Co.  (Pa.)  25  Atl.  17T.'  How- 
ever this  may  be,  there  caa  be  no  doubt 
that  under  our  statute  the  railway  company 
might  protect  Itself  by  making  llenholders 
parties  to  the  proceedings,  and,  if  It  neglects 
to 'do  this,  and  allows  the  holder  of  the  fee 
to  obtain  the  entire  award,  it  cannot  after- 
wards Insist  that  the  llenholders  shall,  by 
such  proceeding,  be  deprived  of  their  interest 
In  the  property. 

It  follows  that  the  judgment  of  the  dis> 
trlct  court  is  right,  and  It  Is  tbeief<M3> 
affirmed. 
,  Affirmed. 


BAREOB  CO.  et  al.  v.  CBNTBAL  WEST 
INV.  CO. 

(Supreme  Court  of  N^aska.  Nov.  1005.} 

1.  ApPEAI,— R«VI1W— RSCOBD— COBBEOTIOM. 

Where  a  party  ralies  upon  an  order  of  the 
district  court  which  be  sllegei  waa  made,  but 
wtiicli  the  record  of  that  court  does  not  di*- 
close,  he  must  apply  to  tliat  court  for  a  correc- 
tion of  the  record.  This  court  can  only  con- 
sider the  record  of  the  proceedings'  of  the  dis- 
trict court  as  it  appears  in  the  tranacript 
2l  Sukhohs  — Euon  in  Bsnwr  —  Ahbud- 

UENT. 

Where  a  mtetake  is  made  In  the  date  of  the 
return  and  answer  days  of  a  Bommons,  the  same 
may  be  amended  by  the  district  court,  even  after 
objections  to  the  Jurisdiction  of  the  court  are 
pending  based  upon  that  particular  defect 
.  (Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  .No. 
1.  Error  to  District  Gonrt,  Douglas  County; 
Baxter,  Judge. 

Action  the  Central  West  Investment 
Company  against  the  Barker  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.  Affirmed. 

B.  N.  Robertson,  for  plalntUTs  In  raror. 
H.  P.  Leavitt  for  defendant  In  error. 

LETTON,  O.  This  Is  a  proceeding  In  error 
to  Reverse  a  judgment  of  the  district  court 
of  Douglas  county  for  lack  of  Jurisdiction. 
A  summons  waa  issued  and  served  upon  the 
defendants  upon  October  24,  1900,  two  days 
after  ito  issuance.  This  summons  wagi  de- 
fective In  form  as  to  the  date  of  return  day 
and  answer  day,  making  each  of  these  ^ates 
one  week  earlier  than  the  proper  tim&  A 
special  appearance  was  made  by  the  detend- 
anto  objecting  to  the  jurisdiction  of  the  court 
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for  tbcM  mmm,  which  vu  Btutalned.  A 
nftieailng  was  granted,  and  the  objecttons 
to  JurlsdlctUni  again  sustained  oh  Jannary 
18,  1901,  but  afterwanla.  on  the  same  day, 
the  pnaidlng  Judge  obliterated  ttie  entry  up- 
on his  trial  docket  1^  drawing  lines  with  his 
pen  through  the  same.  On  the  same  day  the 
plaintlfl  asked  leavs  to  amend  the  snnimona 
by  inserting  the  prt^r  dates.  This  motion 
was  not  acted  upon  until  Deeemb^  19,  1908. 
when  objections  to  Jurisdiction  were  filed  by 
the  defendants,  reciting  the  former  orders 
SDStalnlng  the  objections  previously  filed. 
On  January  2,  1904,  the  motion  to  amend  the 
summons  was  sustained,  and  the  special  ap- 
pearance and  objection  to  Jurisdiction  was 
OTemiled.  The  defendants  appeared  no  fur- 
ther, but  announced  they  would  stand  upon 
their  plea  to  the  Jurisdiction.  Th^  default 
was  then  takoi  and  Judgment  rmdered 
against  them. 

The  defendants  complain  that  the  Judg- 
ment was  rendered  Without  Jurisdiction,  and 
that  the  court  erred  In  overruling  the  objec- 
tions to  jurisdiction  filed  December  19,  1903. 
The  objections  that  were  made  to  the  validity 
of  the  summons  by  the  special  appearance 
filed  November  19,  1900,  were  properly  sus- 
tained by  the  district  court  The  provisions 
of  the  statute  fix  the  time  for  the  return  day  of 
the  summons  and  the  answer  day,  and  neith- 
er the  district  court  nor  the  clerk  of  the  same 
has  any  power  to  change  these  dates.  Crow- 
ell  V.  Galloway,  8  Neb.  215;  Calkins  v.  Mil- 
ler, 55  Neb.  603,  75  N.  W.  1108.  This  order 
was  set  aside,  however,  and  a  rehearing 
granted.  The  findings  of  the  district  court 
show  that  at  a  rehearing  of  these  objections 
upon  the  10th  day  of  January,  1001,  the  dis- 
trict court,  Judge  Keysor  presiding,  announ- 
ced that  the  ruling  which  the  court  had  made 
on  December  7,  1900.  would  be  adhered  to, 
and  sustained  the  objections  to  the  Jurisdic- 
tion of  the  court,  and  that  on  the  same  day, 
at  the  plalntlEf's  request,  the  Judge  struck 
out  the  order  from  his  trial  docket  l>y  draw- 
ii^  his  pen  through  the  same.  But  the  rec- 
ord here  is  silent  as  to  this  proceeding.  We 
cannot  take  this  order  into  consideration,  for 
the  reason  that  the  record  as  It  stands  be- 
fore us  shows  that  a  rehearing  Was  granted, 
bat  does  not  disclose  that  a  rehearing  was 
ever  had  until  January,  1904,  and  after  the 
motion  to  amend  the  summons  had  been  sus- 
tained. If  the  plaintlflb  In  enor  desir^  to 
take  advantage  of  the  order  of  January  12, 
1901,  sustaining  the  objections  to  Jurlsdic* 
tioQ,  tfa^  should  have  applied  to  the  dis- 
trict court  for  a  correction  of  the  record  of 
that  court  so  as  to  show  that  the  objections 
were  then  sustained.  So  far  as  this  court  la 
concerned,  we  must  consider  the  motion  to 
amend  the  summons  as  having  been  filed 
while  tlw  question  as  to  Jurisdiction  was  stlU 
open  by  reason  of  a  rehearing  having  been 
granted.  If  the  defendant  had  made  a  gen- 
eral appearance  In  the  action,  there  la  no 


Question  of  the  power  of  tlie  ooort  to  amend 
the  summons.  The  question  presented  it 
whetlier  or  not  tiie  cout  has  such  power  af- 
ter the  defendant  appears  i^eclaUy  and  calls 
the  attention  of  the  court  to  tb»  defects  In 
the  process. 

The  sammons  in  this  case  was  not  void, 
but  merely  irregular,  and,  if  no  aivearance 
had  beoi  made  by  doFoidwt  and  a  Jn^pnent 
rendered  thereon,  the  Judgment  would  be 
proof  against  collatval  attach  B^eeman  on 
Judgments,!  126;  Gandy  v.  Jolly, SS  Neb. 711, 
S3  N.  W.  668.  87  Am.  St  Bepw  460;  Ley 
v.  Pilger,  S9  NA.  Sei.  81  N.  W.  SOT; 
Camptwll.  etc,  Co.  v.  Marder,  Luse  &  Co..  90 
Neb.  283.  69  N.  W.  774.  61  Am.  SL  Rep.  378; 
Jones  V.  Danforth  (Neb.)  99  N.  W.  41SS.  We 
have  held  that  amaidments  to  an  affidavit 
for  attachment  may  be  properly  permitted, 
even  afba  a  motion  to  quash  the  proceedings 
has  been  filed  based  upon  that  partlcalar 
defect  Stmthers  v.  McDowell,  5  491; 
Rathman  t.  Peycke,  87  Neb.  884.  S5  N.  W. 
1070;  MoUne  M.  S.  Go.  v.  Onrtla,  88  Meh^  52S. 
57  N.  W.  161;  Dobry  v.  Westmi  Mfg.  Co.,  57 
Neb.  228,  n  N.  W.  656w  The  power  residing 
in  the  court  to  permit  amendments  to  such 
affidavits  18  granted  the  same  section  of 
the  Code  as  applies  to  tbe  amendment  of 
process,  itad  we  see  no  reason  why  a  narrow- 
er construction  shonld  be  "glv^  It  than  in 
such  matter.  When  the  mistake  In  the  date 
was  called  to  the  attention  of  the  court  by 
tbe  motion  to  amend,  the  objections  to  the 
Jurisdiction  being  stUl  pending  before  the 
court  it  was  within  the  power  and  discre- 
tion of  the  court  to  permit  the  am^dmoit 
to  be  madoL  Fisher  t.  Collins,  Ark.  97: 
Hamilton  v.  Ingraham,  121  Mass.  662;  R.  & 
D.  B.  Oo.  V.  Benson,  86  Oa.  208,  12  S.  E.  357, 
22  Am.  St  R^.  446;  Kldd  v.  Dougherty,  99 
Mich.  24.  26  N.  W.  510;  Kelly  t.  Harrison. 
09  Miss.  866. 12  South.  26t  The  amendmait 
was  not  made  until  a  long  period  of  time  aft- 
er the  time  allowed  the  defendante  to  plead 
or  answer  had  expired,  so  that  they  wen  de- 
prived of  no  substantial  right  snd  we  doubt 
not  that  the  court  would.  If  they  had  desired 
It  granted  them  all  necessary  time  to  plead. 
They,  however,  announced  that  th^  would 
stand  upon  their  objecttons  to  jurisdiction, 
and  the  court  tbea  rwidOTed  judgment  In 
this,  we  think,  there  was  no  error.  Am  tbe 
amended  summons  stood,  the  time  to  plead 
or  answer  had  long  expired,  and  the  dtfend- 
ant  was  in  default  He  asked  no  grace,  and 
was  therefbre  snbject  to  the  rendition  of 
Judgment  at  any  time.  Hamilton  ▼.  Ingra- 
ham,  supra. 

Since  the  defendants  were  given  proper 
ptfsonal  service  of  the  snmmtms,  hnd  thus 
notified  that  an  action  was  pending  against 
them  on  which  a  sum  certain  thereopim  In- 
dorsed was  sought  to  be  recovered,  we  see 
no  reason  why  the  amendmmt  should  not 
relate  back  to  ttae  time  of  tlie  issuance  of 
tbe  summons  so  as  to  prevent  the  bar  of 
the  stetnte  of  limitations  from  falling. 
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Wa  notnomend  thst  tbe  JndEmfiOt  of  tbe 
district  court  be  affirmed. 

ABCE8  and  OLDHAM,  GCL,  concur. 

PBB  OUBIAM.  For  the  reasons  stated  in 
tiie  foregoing  opinion,  tbe  Judgment  of  the 
district  court  is  affirmed. 


ELMEN  T.  OHIOAGO,  B.  &  Q.  B.  00. 
(Supreme  Coart  of  Nebraska.   Not.  22,  190b.) 

1.  Judghbni>—Depaui.t— Amount. 

In  an  action  for  the  recovery  of  money 
only,  in  case  of  default  by  the  defendant,  juds- 
ment  can  be  rendered  for  no  greater  aum  than 
ia  indorsed  npon  tbe  summons.  Orowell  T. 
Galloway,  8  Neb.  219. 

[Ed.  Note. — For  cases  in  point,  see  rol.  80, 
Cent.  Dig.  Judgment,  U  238,  234.] 

2L  LUflTAIIORB— AhXNDMENT  OT  PeOGESS. 

Where,  In  an  action  for  money  only,  the 
precipe  omitted  to  direct  tbe  clerk  of  tbe  dis- 
trict court  to  indorse  upon  the  sununocB  the 
amount  for  which  judgment  would  be  taken  if 
the  defendant  failed  to  appear,  and  the  sum- 
mons issued  and  served  bore  no  such  indorse- 
ment, an  amendment  to  the  summons,  made  by 
leave  of  court,  allowing  such  indorsement,  and 
the  issuance  and  service  of  an  alias  summons, 
the  defendant  having  made  no  appearance  in 
the  action,  will  not  relate  back  to  the  time  of 
tbe  original  summons,  so  as  to  sb^  the  running 
of  the  statute  of  limitations. 
(Syllabus  by  the  Court) 

GcmimlBSiQna'B  (pinion.  D^artment  No. 
1.  Error  to  District  COivt,  SannderB  County; 
Good  and  Evans,  Judges. 

Action  by  George  P.  Blmoi,  admlnlsti'ator 
of  Robert  Steward  deceased,  against  the  Chi- 
cago, Burlington  &  Qalncy  Railroad  Com- 
pany. Judgmoit  for  defendant;  and  idaln- 
tlff  brings  error.  Affirmed. 

Frederick  Shepherd  and  John  L.  Sundean, 
for  plalntlfl  In  wror.  J.  W.  Deweese,  Frank 
B.  Bishop,  and  T.  B.  Wilson,  for  defendant 
in  error. 

IjETTON,  O.  This  action  was  brought  by 
George  P.  Elmen,  as  administrator  of  tbe 
estate  of  Robert  Stewart,  deceased,  to  re- 
cover damages  for  tbe  widow  and  next  of 
kin  on  account  of  the  death  of  his  Intestate, 
which  he  alleges  was  caused  by  the  negli- 
gence of  the  defendant  railroad  while  the 
deceased  was  working  In  its  Havelock  abofs, 
Stewart  died  on  July  18.  1899.  Soon  after 
bis  death  his  supposed  widow,  Annie  Stew- 
art, was  appointed  special  and  afterwards 
general  administratrix  of  tbe  estate,  and 
acted  afl  general  administratrix  until  tlie 
present  administrator  was  appointed  on  April 
15,  1901.  While  this  woman  was  acting 
as  administratrix,  a  settlement  was  made^ 
with  her  by  the  railroad  company  and  a  }ndg-' 
ment  rendered  in  the  county  court  in  pur- 
snance  thereof  tor  all  damages  accruing  to 
tbe  widow  and  next  of  kin  by  reason  of  the 
death  of  Stewart  TbSa  woman  was  not  tbe 
wife  (tf  tlia  deceased,  and  at  the  time  of  lila 


death  he  left  a  wife  and  two  children  Uvlng 
in  Enghind.  As  soon  as  knowledge  of  these 
teclB  came  to  the  wife  and  children,  they 
caused  the  iffetended  wifto  to  be  ousted  as 
administratrix  and  had  the.  plaintiff  appoint- 
ed. On  July  17,  1901,  one  da7  before  the 
time  limited  by  the  statute  for  the  b^Inning 
ot  an  action  for  death  by  wrongful  act;  a 
petition  was  filed  In  this  action  and  a  sum- 
mons Issued.  Tbe  prcecipe  for  the  summons 
did  not  ask  for  the  Indorsement  of  any 
amount  for  which  Judgment  would  be  taken 
if  the  defendant  did  not  appear,  nor  did  the 
summons  which  was  issued  have  either  upon 
Its  face  or  indorsed  thereupon  any  amount 
for  which  judgment  would  be  taken  In  such 
case.  This  summons  was  duly  served  upon 
tbe  defendant  and  returned.  No  appear- 
ance was  made,  and  no  default  was  entered. 
On  February  10,  1902,  the  plaintiff  died  a 
motion  requesting  to  be  permitted  to  amend 
the  prtecipe  so  as  to  show  tbe  amount  for 
which  plaintiff  would  take  judgment  In  case 
of  default  to  be  $5,000,  that  tbe  clerk  be 
directed  to  amend  the  original  summons  by 
Indorsing  that  amount  upon  It,  and  that  an 
alias  summons  be  issued  with  that  amount 
indorsed,  requiring  the  defendant  to  answer 
on  or  before  March  17,  1902.  and  that  the 
amended  summons,  a  copy  of  the  motion  and 
order  allowing  it,  and  the  alias  summons,  be 
served  npon  the  defendant  the  same  as  an 
original  simimons.  The  court  by  an  ex  parte 
order  sustained  tbe  motion  and  ordered  the 
defendant  to  show  cause  on  or  before  March 
17,  190Z,  why  it  should  not  be  defaulted. 
The  defendant  appeared  specially  within  the 
time  limited  and  objected  to  the  Jurisdic- 
tion of  the  court  for  tbe  reason  that  the 
original  summons  contained  no  Indorsement 
of  any  amount  for  which  Judgment  would 
be  taken,  and  that  the  court  bad  no  au- 
thority to  Issue  an  alias  summons  or  to  re- 
quire tbe  defendant  to  appear  In  any  manner 
to  the  original  summons  as  changed  or  amend- 
ed, nor  to  render  judgment  against  it  on 
that  summons,  and  that  the  record  showed 
that  the  action  was  barred  by  the  limitation 
of  two  years  from  the  date  of  Stewart's 
death.  This  q>ecial  appearance  was  over- 
ruled, to  which  exc^tltm  was  taken,  and 
afterwards  the  defendant  answered,  preserv- 
ing Its  objections  to  Jurisdiction,  pleadii^; 
the  absence  of  negligence  upon  its  part,  as- 
sumption of  risk  and  contributory  negligence 
on  the  part  of  the  deceased  and  former  ad- 
judication In  an  action  brought  by  Annie 
Stewart,  as  administratrix,  and  personal  r^ 
resentatlve  of  the  deceased,  and  payment  of 
the  judgment  rendered  In  such  cas&  Tbe 
cause  was  first  tried  to  a  Jury,  Judge  Som- 
berger  presiding,  which  trial  resulted  In  a 
verdict  In  favor  of  the  plaintiff.  On  motion 
of  the  defendant  for  a  new  trial,  which  mo- 
tion was  beard  before  Judge  Good,  this 
Terdlct  was  set  aside  and  a  new  trial  order- 
ed. At  a  subsequent  tenn  the  case  was  tried 
to  tha  court  without  a  Jnxr  iwon  the  evl- 
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dence  taken  at  the  former  trial.  The  defend- 
ant then  moved  the  court  to  aostain  Its  de- 
f^naea  to  tbe  action  and  for  Jndgmmt  on  the 
pleadings  and  the  eyldence.  wblch  motion 
was  anatalned  md  tbe  preaoit  jadsment 
dlamtaalng  tbe  action  rendered.  Tbla  pro- 
ceeding la  to  rerlew  tbat  Judsmmt 

Apparently  tbe  motion  for  a  new  tHal  was 
granted  and  tbe  judgmoit  ctnnplaiiied  of  was 
rendered  for  tbe  reaaoa  tbat  the  diatrlct  court 
was  of  the  opinion  that  tbe  action  waa  barred 
b7  the  statute  of  limitatlonB ;  and  this  f6r  tbe 
reason  that  the  anmmonB  as  flrat  Issued  bore 
no  Indorsonent  of  the  amount  for  wbldi  the 
plalntlflT  would  take  Judgment  If  the  ^fend- 
ant  failed  to  appear.   We  have  repeatedly 
held  tbat  no  Jnd^ent  can  be  rendered  in  «a- 
cess  of  tbe  amount  Indorsed  iq;Nm  the  son- 
mons  in  case  of  default  in  an  action  where 
tbe  only  rdlef  sought  Is  a  mon^  Judgment 
Growell  t.  Galloway,  8  "Stib.  218 ;  Boggencamp 
T.  Hoore.  9  Neb.  108,  2  N.  W.  227;  CoK>pera- 
tiTe  Stove  Go.  t.  Grimes,  9  Neb.  124,  2  N.  W. 
840;  Forbes  t.  Bringe,  82  Neb.  700,  49  N.  W. 
72a  The  plaintiff  In  error  contends  tiiat  the 
am^idments  to  the  summons  and  pnedpe 
which  wore  permitted  by  tlie  court  relate 
baA  to  the  time  of  the  Issuance  and  service 
of  tlie  original  summons,  and  tbat  therefne 
tbe  actl(»  was  begun  within  the  two-year 
period,  while  tbe  position  of  tiie  railroad 
conpany  Is  that,  since  no  Judgment  coidd 
bare  been  rendered  for  any  amount  whatever 
upon  tbe  summons  as  it  was  when  Issued 
and  served,  an  amendment  which  gave  to  the 
writ  a  force  and  effect  of  which  It  was  m- 
tlrely  devoid  was  in  ^lect  tbe  beginning  of 
a  new  action,  and  that  in  such  case,  If  the 
bar  of  the  statute  had  falloi,  it  oould  not 
override  the  same   We  have  been  cited  to  no 
eases  directly  In  point,  in  elthw  UiIs  or  any 
other  Jurisdiction.  This  court  has  held  that 
a  motloif  to  amend  an  affidaWt  for  attach- 
ment may  be  sustained,  even  thou^  a  motion 
iB  pending  to  quash  tlie  writ  on  account  of 
the  very  defect  which  It  ia  soni^t  to  cure 
by  amendment   Strothers  v.  McDowell,  6 
Neb.  401;  Bathman  v.  Peycke,  87  Neb.  884, 
65  N.  W.  1070;  Moline,  M.  &  S.  Co.  v.  Ourtia, 
88  Neb.  523,  57  N.  W.  161 ;  Dobry  t.  Western 
Mfg.  Go..  SI  Neb.  228,  77  N.  W.  656.    In  such 
cases  the  amendment  relates  back  to  the 
Issuance  of  tbe  writ  of  attachment  The 
general  rule  Is  tbat  irregular  or  voidable  pro- 
cess  may  be  amoided,  but  tbat  void  process 
Is  Incapable  of  amoidmatt  The  reasons  are 
obvious.  A  void  writ  is  not  a  writ  and  an 
amendment  whltdi  would  give  sucfa  a  writ 
force  and  ^I6ct  would  call  the  process  into 
being  atthetimeof  tbe  so-called amendm^t 
The  courts  of  other  states  bave  not  beai  uni- 
form  in  their  holdings  as  to  tbe  ^ect  of  tbe 
fallmre  to  include  an  ad  damnum  clause  in 
a  sunmums  or  to  Indorse  upon  the  back  of  the 
writ  the  amount  claimed  where  required  by 
statute.   See  Campbell  v.  Chaffee,  6  Fla.  12^ ; 
Kagay  v.  Trustees,  68  111.  76;  State  ex  reL 
T.  Hood.  6  BlaCkf.  260l  In  Ohio  In  such  a 


case  It  was  held  an  Inferior  court  tbat 
wash  a  Bununons  could  be  ammded.  but  unless 
appearance  was  made  the  amendment  would 
have  to  be  served.  Williams  v.  Hamlin,  1 
Handy,  95.  While  in  another  such  court  in 
tbe  same  state  it  was  Iield  that  a  Judgment 
rendered  upon  the  sorvtce  of  a  writ  with 
no  amount  indorsed  was  erroneous,  bat  not 
void,  and  therefore  valid  and  subsisting,  since 
not  directly  attached.  GUlett  t.  Miller,  12 
Ohio  Oir.  Ot  B.  214. 

If  tbe  first  poaltion  Is  correct  the  latter  Is 
wrong.    The  holdings  are  dearly  Irteccm- 
cllable.    This  court  bowem,  in  an  early 
case  pointed  out  the  proper  procedure  and  In- 
dicated tbe  effect  of  smdi  an  amendmoit 
In  Wataon  v.  McCartney,  1  Neb.  181,  the  ac- 
tion was  to  »force  a  vendor's  lien  upon  cer- 
tain lands.  The  snmmons  was  indorsed  with 
the  notice  required  In  cases  where  a  Judgmoit 
for  mon^  only  is  sought   Tba  defmdants 
did  not  appear,  and  tbe  Indorsement  waa  by 
leave  of  court  amended  so  as  to  conftmn  to 
tbe  nature  of  the  action  and  Judgmoit  was 
rmdered  accordbigly.    In  tbat  case^  as  In 
this,  both  the  praecipe  and  the  somtoons  were 
defective  as  to  Indorsement  In  the  o^n- 
lon  Jud^  Lake  says:  "So  well  am  I  satisfied 
tbtit  this  amendmoit  waa  irregular  and 
warranted,  that  I  bave  not  undertaken  to 
look  into  tbe  cases  relating  to  amendments 
cited  by  the  counsel  for  the  defendant  In 
error.    Although  cases  might  be  found  to 
seaport  such  a  proceeding,  I  should  deem  it 
unwise,  in  ttie  settlement  of  tbe  practice 
wbl^  is  to  govern  In  tbe  courts  of  tbSa  state, 
to  conform  to  precedents  of  that  characta-. 
*   *  *  Had  tbe  defendants  ai^eered,  the 
amendment  might  bave  beoi  made  by  tbe 
order  of  tbe  court   The  office  itf  the  notice 
Indorsed  on  the  summons  is  to  advise  tbe  de- 
fendant of  tbe  amount  daimed.  He  tben  is 
at  liberty  to  consent  or  realst  •   •   •  The 
plaInttff*B  course  was  to  take  Judgment  for 
the  amount  Indicated  In  the  notice,  with  In- 
terest from  April  1,  1887.   If  he  desired  a 
further  or  greater  recovery,  he  should  bave 
obtained  leave  and  issued  anotlier  mnunons, 
such  aa  waa  proper  In  the  case."   See,  aiao. 
Bellanoe  Trust  Oa     Atherton  (N6b,)  S3  K 
W.  150;  A.,  T.  A  8.  Ffi  B.  Col  V.  Nleboll^  8 
Goto.  188^  6  Fac.  612.   In  the  Instant  case 
the  summons  was  Issued  In  all  respects  in 
oonformlty  with  the  lovedpe  wbldi  vras  filed, 
and  In  conformity  with  law.  It  is  not  a  case 
where  an  error  has  beoi  made  by  a  clerk  of 
the  court  or  other  officer,  la  such  a  case,  as, 
for  Instance,  where  an  error  has  been  made 
in  tbe  date  of  tbe  return  dayot  tbe  Bummons 
or  of  the  answer  day,  we  have  permitted 
amendments  to  be  made,  and  such  amend- 
ments relate  ba<^  to  the  time  of  tbe  Issuance 
'  of  the  summons.   Baxker  v.  Central  West  Inv. 
Go.  (Neb.)  105  N.  W.  986.   The  court  in  such 
case  has  power  to  preserve  tbe  rights  of  the 
defendants  by  granting  such  additional  time 
to  plead  as  may  be  necessary.  In  soeh  cases 
tbe  defoidant  Is  fully  advised  of  tbe  nntnrc 
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ot  ttat  Judgment  vblch  la  Kragbt  to  be  render- 
ed against  blm,  and  the  only  prejudice  which 
be  can  snffer  la  being  deprlTed  of  the  necea- 
•ary  time  In  vblcb  to  pr^re  his  Oeteaae. 
TbB  caae  bore,  bowerer,  la  different  Upon 
Ita  face  the  mmmona  was  valid,  bnt  it  failed 
In  any  wise  to  apprise  the  defendant  of  any 
money  demand  against  It.  No  sum  is  men- 
tioned either  on  the  face  or  upon  the  back  of 
the  writ  This  being  the  case,  an  amendment 
to  the  praecipe  which  directa  the  clerk  to  in- 
dorse a  anm  of  money  upon  the  writ,  and  an 
Indoraement  of  the  aame  upon  the  anmrnons, 
the  defoidant  not  being  in  court,  injects  Into 
the  case  a  liability  npon  the  def^idant  to 
which  be  was  not  subject  when  the  writ  was 
Issued,  and  the  tfect  as  to  him  is  the  same 
aa  the  amaidment  of  a  petltltm  by  setting 
Avth  a  new  cause  of  action,  or  the  issuance 
of  an  alias  snmmona.  The  defendant  may 
have  been,  and  evidently  waa,  perfectly  satis- 
fied to  let  Judgment  go  against  him  npon  the 
process  as  It  waa  first  issued,  but,  when  the 
same  waa  .made  ralld  and  eCtectoal  to  charge 
blm  with  a  money  Judgment  It  was  the  same 
as  beglnnhig  a  new  action,  and  he  bad  the 
right  to  the  time  prescribed  by  law  for  hla 
answer  after  the  Indorsement 

It  1>  a  aignifleant  fact  that  the  plaintiff  did 
not  rely  upon  the  amended  praecipe  and  sum* 
mona  to  telng  the  defendant  Into  court  bnt 
procured  tiie  lasnance  and  senrice  ttf  a  new 
snmmoDB,  fixing  the  answer  day  at  a  future 
date.  Taking  this  ftict  Into  consideration,  we 
conclude  that  the  action  was  begun,  so  far 
aa  the  liability  tor  tbe  amount  indorsed  nptm 
fbe  summons  la  concerned,  at  tiie  time  the 
amendment  waa  made  and  the  new  aummons 
lesued.  If  during  the  Interral  betwem  the 
lasnance  o(  the  aummona  and  ita  amendment, 
or  the  Isauance  of  the  new  aommons,  the  bar 
of  the  statute  of  limitations  has  fallm,  it 
cannot  be  ranored  by  an  amendment  or  a 
new  snmmona  which  virtually  begins  the 
action.  Since  the  bar  of  tiie  sbitute  had  fall- 
en at  the  time  of  the  amendment  and  the  la- 
anance  of  the  new  aummona,  no  rl^t  of  ac- 
tion exiated,  and  the  Judgment  of  tiie  district 
court  is  correct 

We  recommoid  that  the  Judgment  of  fbe 
district  court  be  affirmed.  ^ 

▲HBS  and  OLDHAM.  CC,  concur. 

'  PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  afilrmed. 


TBMPLB  T.  CARROLL  «t  aL 
(Supreme  Court  of  Nebraska.  Not.  22,  lOOS.) 

1.  BANKa  AMD  BAnXIRG— PaWHTATIOir  OT 

Chkck. 

Due  diligence  in  th«  presentation  of  a 
check  for  payment  does  not  require  the  holder, 
in  the  absence  of  special  clrcoisstaDcea  or  some 
Hpecial  custom,  to  present  it  at  other  than  bank- 
ing hours  for  payment. 

[Eld.  Note. — For  cases  in  point,  ses  TOL  7* 
Cent.  Dig.  BUU  and  Notes,  |  lOdlJ 


2.  Sahb—Neouoxngk  or  Aobkt. 

When  the  failure  of  a  bank,  holding  a 
check  as  indorsee,  to  present  it  for  payment,  is 
predicated  on  some  act  or  omission  of  one  of  ita 
agents  having  aathorlty  to  make  presentation, 
it  is  not  excused  by  the  fact  that  such  agent 
waa  ignorant  of  the  existence  trf  the  dieCk. 

3.  Saw. 

Instrnctlons  examined  and  erltidsed. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Departmoit  No. 
2.  Error  to  District  Court  Dawson  County; 
Hostetler,  Judge. 

Action  by  H.  T.  Temple,  receiver,  against 
T.  L.  Carroll  and  the  Union  Pacific  Railroad 
Company.  Judgm^t  for  defendants,  and 
plaintiff  brings  error.  Berersed. 

Warrington  &  Stewart,  for  plaintiff  In  er* 
ror.  B.  A.  Cook,  John  A.  Sheean,  and  Bdaon 
Ricb,  fOr  defttidants  In  error. 

ALBERT.  C.  On  the  27th  day  of  May, 
1901,  the  defendant  Chrroll  made  a  chedE 
on  the  People's  State  Bank  of  Gothenburg 
in  favor  of  "L.  J.  Morton,  Agt"  On  the 
same  day,  about  4:30  p.  m..  and  after  banking 
hours,  Morton  indorsed  and  transferred  the 
check  to  the  State  Bank  of  Gothenburg.  It 
was  the  practice  of  the  two  banks  to  "clear" 
between  8  and  4  o'dot^  each  day;  that  is, 
r^resentativea  of  tbe  two  banks  would  meet 
and  take  up  the  checks  held  by  tbe  one 
against  the  other.  About  8*.30  a.  m.  the  day 
following  tbe  making  and  transfer  of  the 
check,  the  president  of  the  State  Bank,  having 
reason  to  believe  that  the  People's  State 
Bank  was  In  a  falling  condition,  took  the 
check  In  question,  with  the  other  checks 
held  by  his  bank  against  the  People's  State 
Bank,  for  the  purpose  of  presenting  them  to 
the  latter  for  payment  The  banking  hours 
of  both  banks  were  from  9  a.  m.  to  4  p.  m.. 
and  be  found  the  bank  dosed.  Without  re- 
turning to  bis  own  bank,  he  called  at  the 
People's  Bank  a  second  time,  and  found  it 
in  the  hands  of  a  state  bank  examiner  and 
closed  to  the  transaction  of  business.  It 
was  insolvent  and  never  resumed  business. 
Tbe  exact  time  at  which  the  second  call  was 
made  Is  one  of  the  matters  tn  dispute;  the 
evidence,  on  the  one  band,  tending  to  show 
that  it  was  as  early  as  9  o'clock,  while,  on 
the  otiier.  it  t^ds  to  show  that  It  was  as 
late  as  10  o'clock.  During  such  absence  of 
the  president  from  his  own  bank  an  employe 
of  the  People's  Bank,  acting  under  the  direc- 
tions of  the  state  bank  examiner,  took  tbe 
checks  held  by  It  against  tbe  State  Bank  and 
presented  them  to  the  latter  for  payment. 
There  is  evidence  tending  to  show  that  tbe 
State  Bank,  at  the  same  time  and  place,  pre- 
sented certain  checks  against  the  People's 
Bank,  which  It  had  cashed  during  tbe  ab- 
sence of  the  presidoit  Whether  it  did  hold 
and  present  such  checks  Is  another  point  in 
dispute,  and  the  evidence  would  sustain  a 
finding  either  way.  A  clearance  was  effected, 
however,  and  some  cash  passed  to  the 
People's  Bank  to  adjust  the  amount  found 
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dne  It,  but  tbe  amoimt  thereof,  and  whether 
the  same  was  egiial  to  or  In  excess  of  the 
unonntdnemtbe  che<ftinniit,  Is  not  shown. 
NeithH-  sach  check,  nw  any  of  the  checks 
taken  h7  the  president  of  tiie  State  Bank 
to  present  to  the  other  bank,  were  Includ- 
ed In  the  settlement  The  chec^k  was  never 
paid,  and  this  action  was  brought  by  the  re* 
celTer  of  the  State  Bank  agalnstthamakerand 
Indorser.  The  nominal  payee  and  bodorser  was 
acting  as  agent  of  the  Union  Pactflc  Batlroad 
Company,  and  the  case  was  tried  on  the 
theory  that  the  railroad  compai^  was  the 
real  payee.  The  defense  r^led  upon  Is  that 
the  plalntUTs  bank  failed  to  exercise  due 
dlllg^ice  In  the  -  iHiemlsea.  Judgmoit  was 
l^ren  In  favor  of  the  defendants. 

One  of  the  gronnds  upon  which  the  plain- 
tiff urges  a  reversal  of  the  judgment  In  this 
case  Is  the  giving  of  the  following  instruction: 
"Ton  are  Instructed  that  if  you  find  from 
the  evidence  that  the  State  Bauk  of  Gothen- 
burg bad  notice  of  the  failing  condition  of 
the  People's  State  Bank  at  the  time  it  re- 
ceived the  check,  then  it  was  the  duty  of  aaid 
State  Bank  of  Oothenburg  to  present  tbe 
check  for  payment  forthwith  to  the  People's 
State  Bank."  Two  complaints  are  urged 
against  this  Instruction:  First,  that  there 
is  no  evidence  tending  to  show  that  the  State 
Banl:  bad  notice  of  tbe  falling  condition  of 
the  People's  State  Bank  at  the  time  it  re- 
ceived the  check;  second,  that  it  requires  a 
presentation  of  tbe  check  outside  banking 
hours.  As  to  the  first,  the  evidence  is  clear 
that  on  the  morning  after  receiving  the  check 
the  president  of  the  State  Bank  had  reason 
to  believe  that  the  other  bank  was  in  a  fail- 
ing condition.  Just  when  or  how  he  acquired 
this  knowledge  does  not  appear,  but,  taking 
Into  account  all  the  facts  and  circumstances 
In  tbe  case,  we  are  inclined  to  think  there 
was  sufficient  evidence  to  warrant  that  por- 
tion of  the  instruction.  But  the  other  com- 
plaint Is  more  substantial.  The  State  Bank 
received  the  che<^  after  banking  hours,  and 
in  the  absence  of  special  circumstances,  or 
some  special  custom,  not  shown  In  the  case, 
the  holder  of  a  check  is  not  required  to  pre- 
sent it  for  payment  after  banking  hours. 
But,  under  this  instruction,  the  Jury  were 
told  in  effect  that  it  was  the  duty  of  the 
State  Bank  to  present  the  check  for  payment 
as  soon  as  It  received  it,  although  tbe  bank- 
ing hours  were  over  for  the  day.  The  In- 
struction is  therefore  erroneous  and  prejudi- 
cial. 

Another  instruction  of  which  the  plaintiff 
complains  la  as  follows :  "The  court  in- 
structs the  jury  that  If  you  find  from  the  evi- 
dence that  the  State  Bank  of  Gothenburg  and 
tbe  Pe(^le'B  State  Bank  cleared  accounts  on 
tbe  morning  of  May  28, 1901.  and  at  that  time 
the  State  Bank  of  Gothenburg,  having  rea- 
sonable grounds  to  believe  that  the  People's 
State  Banlt  was  in  a  falling  condition,  paid 
over  to  the  People's  State  Bank  an  amount 
equal  to  or  greater  than  the  check  In  contro- 


versy, then  tbe  failure  of  uld  State  Bank  of 
Gothenburg  to  retain  nfflclent  funds  fur  the 
payment  of  the  check  in  question  will  pre- 
vent the  recovery  ot  tbe  plaintiff  In  this  ac- 
tion, and  your  verdict  will  be  fw  the  defmd- 
anlB."  One  objection  vrgeA  against  this  bi- 
Btmctlon  Is  that  "there  Is  no  evldmce  that 
the  person  who  'cleared'  for  tbe  Stete  Bank 
bad  any  knowledge  of  this  chet^"  Sndi  evi- 
dence was  not  necessary  to  warrant  tbe  In- 
Btructlon,  The  bank  had  received  and  cashed 
the  chedc  over  Its  oountor.  It  left  Its  affairs 
in  the  hands  of  the  person  who  effected  the 
clearance,  and  It  Is  not  claimed  that  ebdt 
person  was  not  authorized  to  ma3n  ttae  set- 
tlement If  the  bank  saw  fit  to  wlOihold  from 
such  person  tbe  lnf!ormatl<m  noccsaaty  te 
enable  her  properly  to  conduct  the  haalDcss 
Intrusted  to  her.  It  cannot  vrgs  ber  ignorance 
as  an  excuse  for  a  lack  of  dne  diligence  on 
Its  part  The  Instruction,  howevor.  Is  c^en 
to  tlie  objecti<m  that  there  la  do  evldrace  to 
support  a  finding  that  the  State  Bank,  at  the 
time  of  tbe  settlement  paid  over  to  the  other 
bank  "an  amount  equal  to  or  greater  than 
the  die(&  in  controversy."  The  extoit  to 
wUd)  the  evidence  goes  on  that  point  Is  that 
the  amount  paid  was  small.  Tbe  Instmc- 
tlon,  therefore,  la  erroneous. 

We  recommoid  that  the  Judgment  be  reven- 
ed,  and  the  cause  remanded  for  further  pro- 
ceedings accordlnc  to  law. 

DUFriB  and  JACKSON,  CO.,  concnr. 

PER  CURIAM.  For  the  reasons  stated  bi 
tbe  foregoing  (pinion,  the  judgment  of  the 
district  court  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to 


HISEBTT  T.  BOZARTH  et  aL 
LLOTD  T.  HISEETT  et  al. 
(Supreme  Court  of  Nebraska.   Nov.  22,  1905.} 

1.  Witness  —  Cokpbtknct  —  Tbansactto^s 

WITH  DeCBOENT. 

In  this  case  (an  action  by  a  married  woman 
against  the  representatives  of  a  deceased  person 
to  enforce  the  specific  performance  of  a  con- 
tract iftth  the  deceased),  the  husband  of  the 
plaintiu  was  a  competent  witness  In  her  behalt 
[Ed.  Note. — For  cases  lo  point  sn  voL  SO, 
Cent  Dig.  Witneasea,  S  M5.] 

2.  Vendob  ano  Ptjbohaseb— Conteact — ^Un- 

OBBTAINTT. 

A  contract  affecting  tbe  title  to  real  estate 
is  not  void  for  nncertaint;,  if  tbe  land  intend- 
ed to  be  described  can  be  identified  from  the 
deecriptioD  in  the  contract  with  the  aid  of  parol 
evidence.  Ruzicka  v.  Hotovy  (Ndi.)  101  W. 
328. 

[Ed.  Note. — For  cases  In  point  see  voL  4S> 
Cent  Dig.  Vendor  and  Pnrchaser,  |  27.] 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  D^rtment  Ka 
2.  Appeal  from  and  Error  to  District  Court 
Pawnee  County;  Babcock,  Jtidge. 

Action  by  Ida  M.  Hlskett  against  Jane 
Bozarth  and  others.  Judgment  for  plalntilL 
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Bozartb  and  others  appeal,  and  B.  H.  Uoyd, 
executor,  brings  error.  Afl3rmed. 

J.  a  Dort,  for  appellants.  I*  W.  Colby, 
for  appellee.  J.  C  Dort  and  Story  ft  Story, 
for  plaintiff  in  error.  L.  W.  Colby  and  0.  T. 
Beldin^  for  d^endants  In  error. 

JACKSON,  C.  Ida  M.  Hlskett,  plaintiff, 
obtained  a  decree  in  the  trial  conrt  against 
E.  H.  Lloyd,  executor  of  the  lost  will  and  tes- 
tament of  Andrew  McPbeeters,  deceaaed,  and 
other  defendants,  as  heirs  and  derlseea  of  the 
deceased,  for  the  spedBc  performance  of  a 
contract  covering  real  estate.  Tbe  execntor 
prosecntee  error,  and  the  otber  defendants 
have  appealed.  Certain  of  the  defendants 
are  minors,  who  appeared  by  gnaidian  ad 
litem.  The  caae  was  tried  upon  an  amend- 
ed petition,  answ»s  on  behalf  of  the  defend- 
ants, and  the  reply  thereto. 

The  allegations  of  the  petition  pertinent  to 
the  inaniry  are: 

That  on  or  abont  the  19th  day  of  Angust, 
1806,  Andrew  McPheetera,  grandfather  of 
the  plalntlir,  was  the  owner  in  fee  simple  of 
the  N.  %  of  the  N.  W.  %  of  section  18,  in 
township  8  N.  of  range  10  E.,  in  Pawnee 
connty.  Neb.  That  the  tract  contained  abont 
86  acres  according  to  government  surrey. 
That  said  Andrew  BIcPbeeters,  then  being 
in  advanced  old  age  and  requiring  special 
care  and  attention  Incident  to  his  condition, 
and  desirous  to  sell  and  dispose  of  said  prem- 
ises for  the  purpose  of  having  such  care  and 
attention  during  his  remaining  days,  and  the 
plnlntlff  being  desirous  of  purchasing  said 
premises  and  giving  the  said  care  and  at* 
tention.  the  said  Andrew  McPheeters  for  a 
good  and  valid  consideration  made  and  en- 
tered into  a  written  agreement  on  said  date 
with  the  plaintiff,  which  sold  writing  was 
duly  signed  and  delivered  by  the  snld  An- 
drew McPheeters  to  the  said  plaintiff.  That 
the  plaintiff  signed  and  accepted  the  terms 
of  the  agreement  the  contract  being  as  fol- 
lows: 

"Aug.  19,  189a 
"I  Andrew  McPheeters  do  agree  to  give 
Ida  M.  McPheeters  this  (SO)  elgbty-slz  acre 
farm  free  of  eDCumbrance,  provided  that  she 
take  care  of  me  all  my  remaining  days. 

"Andrew  McPlieeters. 
"Witness:    S.  D.  Hlskett 

"The  farm  is  the  North  half  of  Northwest 
quarter.  Section  18,  Town  3,  Range  10  In 
Pawnee  county,  Nebraska.  I  agree  to  the 
above  contract  Ida  M.  Hlskett 

That  upon  the  execution  of  said  contract 
t>y  Andrew  McPheeters  the  plaintiff  entered 
upon  the  performance  of  the  same,  and  there- 
after fully  consummated  and  performed  the 
terms  and  provisions  thereof  to  be  performed 
by  her.  That  she  took  care  of  said  Mc- 
Pheeters during  a\Y  of  his  remaining  days, 
as  desired  and  required  by  him,  and  to  his 
full  and  entire  satisfaction,  l^at  the  serv- 
ices were  xeoeived  and  accepted  by  McPheet- 


ers under  the  terms  of  the  agreement  until  bis 
death.  That  McPbeetfrs  died  on  the  19th 
day  of  January,  1902,  and  at  the  time  of  his 
death  she  had  not  received  a  conveyance  of  the 
said  described  premises.  That  said  McPheet- 
ers left  a  last  will  and  testament  That  defend- 
ant B.  H.  Lloyd  was  the  executor  of  the  es- 
tate of  McPheeters.  That  the  plaintiff  had  de- 
manded a  conveyance  according  to  the  terms 
of  the  contract  and  that  the  executor  bad 
refused  to  convey  the  same. 

The  answer  of  the  adult  defendants.  In- 
cluding the  executor,  In  substance  denied  the 
execution  of  a  written  agreement  and  alleged 
that  the  agreement  was  not  sufficient  In  law 
to  constitute  a  contract;  admitted  that  Mc- 
Pheeters was  the  owner  of  the  real  estate, 
and  pleaded  as  an  estoppel  that  on  the  23d 
day  of  July,  1000,  said  McPheeters  executed 
a  last  win  and  testament  of  all  of  his  proper- 
ty, both  real  and  personal,  wherein  the  plain- 
tiff was  named  as  one  of  the  heirs  and  dev- 
isees, and  at  the  same  time  he  executed  a 
promissory  note  for  the  sum  of  $150  in  favor 
of  the  plaintiff;  that  the  plaintiff  bad  receiv- 
ed the  amount  of  the  note;  that  the  will  had 
been  admitted  to  probate;  that  the  plaintiff's 
husband,  S.  D.  Hlskett,  with  the  knowledge 
and  consent  of  the  plaintiff,  filed  a  claim  In 
the  county  court  against  the  estate  of  deceas- 
ed for  board,  supplies  furnished,  and  the 
keeping  of  McPheeters  for  the  period  of 
abont  five  years.  The  minor  defendants  an- 
swered by  their  guardian  ad  litem,  admitting 
the  death  of  the  deceosed;  that  he  was  the 
owner  of  the  real  estate  In  question  on  Au- 
gust 19,  1890;  that  McPheeters  left  a  last 
will  ond  testament,  which  had  been  admitted 
to  probate;  that  Lk^d  was  appointed  execn- 
tor; and  denying  otiier  allegations  of  the  pe- 
tition.  The  reply  was  a  general  denial. 

The  appeal  presents  the  question  of  the 
sufilclency  of  the  pleadings  and  proof  to 
sustain  the  decree ;  one  of  the  principal  con- 
tentions being  that  the  contract  Is  not  suffi- 
ciently definite  and  certain  to  permit  of  its 
being  enforced,  because  parol  evidence  was 
necessary  to  identify  the  particular  tract  of 
land  Intended  to  be  affected  by  its  terms,  and 
Is  therefore  Insufficient  under  the  statute  of 
frauds.  This  contention  is  not  well  founded. 
The  contract  as  pleaded  definitely  describes 
the  land,  and  no  parol  evidence  was  neces- 
sary to  Identify  It  and,  even  though  It  were 
Informal  In  that  respect,  the  correct  rule  is 
that  If  the  land  Intended  can  be  Idrattfled 
from  the  description  with  the  aid  of  parol 
evidence,  the  contract  is  not  void  fbr  uncer- 
tainty. RuzI<A:a  V.  Hotovy  (Neb.)  101  N.  W. 
328.  The  execution  of  the  contract  by  the 
deceased  was  proven  to  the  entire  satisfaction 
of  the  trial  court  and  the  flnfflngs  of  the  conrt 
in  that  respect  meet  with  our  approvaL  In 
fact  the  aecution  of  the  contract  is  not  con- 
troverted, except  by  pleadings  and  aigumeut 
It  appears  from  the  evidence  that  when  tiie 
agreement  was  signed  by  the  deceased  It 
did  not  contain  the  memorandum  describing 
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the  letl  estate,  below  Us  rignatnra  and  orer 
the  signature  of  the  plalnUff.  Tbe  erldence, 
however,  on  tbe  part  of  tbe  plaintiff,  dis- 
closes that  the  memorandnm  was  added  dur- 
ing the  lifetime  of  tbe  deceased  and  at  his 
Instance  and  request  There  was  some  evi- 
dence cm  behalf  of  the  def«idantB  titiat  the 
memwandum  was  not  on  tbe  contract  at 
the  time  of  the  death  of  McPheetors.  Upon 
that  iBsne  the  trial  court  found  asalnst  the 
defoidants  npon  the  conflicting  evldeace  of 
witnesses  who  appeared  in  court  and  teatl- 
fied  at  the  trial.  Tlie  <H?portunlt7  afforded 
the  trial  coort  to  determine  as  to  the  credi- 
bility of  these  witnesses  was  such  as  to  Jnstl* 
fy  ns  In  adopting  the  findings  of  tbe  trial 
court  as  our  own. 

Some  months  after  the  contract  was  signed 
by  the  deceased  the  plaintiff  was  married  to 
the  witness  S.  D.  Hislcett  At  tbe  trial  His- 
kett  was  sworn  and  testified  as  a  witness  In 
behalf  of  his  wife,  over  tbe  objection  of  the 
defendants ;  and  It  is  now  contended  that  he 
was  an  incompetent  witness  and  that  without 
bis  testimony  the  evidence  is  Insufficient  to 
sustain  the  decree.  It  appears  from  the 
evidence,  without  dispute,  tbat  after  the 
marriage  of  the  r^ali^tlff  and  the  witness 
Biskett  he  entered  Into  the  possession  of  tbe 
real  estate  Involved  under  a  lease  from 
McPtaeeters,  and  that  under  the  lease  he,  with 
his  wife,  occupied  the  premises  until  the 
death  of  McPheeters,  and  ttiat  after  the  ap- 
pointment of  the  executor  he  continued  to 
reside  there  with  bis  family  under  a  lease 
with  the  executor;  tbat  his  possession  grew 
out  of  the  relation  of  landlord  and  tenant; 
that  tbe  plaintiff  had  never  acquired  posses- 
sion of  tbe  premises  under  the  contract  which 
she  now  seeks  to  enforce;  and  the  question 
arises,  whether,  under  the  facts,  he  was  a 
competent  witness  against  the  representa- 
tives of  the  deceased.  It  has  been  held  tliat, 
in  an  action  by  the  hnsband  against  tbe  rep- 
resentatives of  a  deceased  person  to  enforce 
tbe  performance  of  a  contract  with  the  de- 
ceased, the  wife  is  an  incompetent  witness. 
Wylle  V.  Charlton,  43  Neb.  844,  62  N.  W.  220. 
It  was  there  held  that  as  an  aid  in  the  con- 
struction of  our  statute  tbe  common-law 
tests  applied,  and,  applying  the  test,  It  was 
demonstrated  that  the  statutory  right  of 
dower  of  the  wife,  when  once  attached,  re- 
mained a  charge  and  Incumbrance  upon  tbe 
real  estate  of  the  husband,  unless  released  by 
tbe  voluntary  act  of  the  wife  or  extinguished 
by  operation  of  law,  and  that  the  statutory 
Inhibition  rendered  the  wife  Incompetent  as 
a  witness  In  behalf  of  her  husband  In  that 
and  similar  cases,  because  of  ber  direct  legal 
interest  In  the  result  of  the  suit  It  was  also 
said  In  that  case:  "While  it  seems  clear  that 
tbe  term  'Interest*  was  used  In  our  statute 
in  the  c<mimon-iaw  sense,  it  is  eqaally  clear 
that,  by  restrlctiiuE  tbe  disqualification  to 


those  having  a  direct  legal  Interest  In  the 
action,  the  L^slature  intended  to  admit  Uie 
testimony  of  some  persons  having  Interests, 
not  direct,  or  not  legal,  which  at  ccHnmcnL  law 
would  have  excluded  them." 

The  right  by  courtesy  is  dlstingiilBliable 
from  the  right  by  dower  In  this:  that  it 
may  be  defeated  by  the  deed  of  the  wife 
and  wltiiout  tbe  oonsent  of  the  husband. 
Unifer  the  common-law  mle  an  h^  apparent 
ms  held  to  be  a  competoit  witness  In  belialf 
of  bis  ancestor,  because  bis  interest  In  tlie 
estate  was  liable  to  be  defeated  without 
his  consent  and  by  the  act  of  his  ancestor, 
and  his  Interest  was,  therefor^  too  remote 
to  disqualify  him  as  a  witness.  Applying 
that  test  to  the  question  under  consideration, 
It  seems  evident  that  the  Interest  of  the  hus- 
band in  the  result  of  tbe  controversy  Is  ao 
remote,  for  the  reasons  stated,  tbat  he  was 
not  d^nallfled  and  bis  evidence  was  pnp- 
a*ly  received. 

But  It  Is  argued  that  the  plaintiff  is  es- 
topped from  maintaining  the  action  because 
of  the  fact  that  her  husband  filed  and  had 
allowed  a  claim  against  the  estate  of  tbe 
decedent  for  board  and  supplies  and  material 
furnished.  As  affecting  the  appellants,  how- 
ever, It  Is  Bufaclent  to  say  tbat  no  evidence 
was  admitted  to  estebllsb  the  filing  and  al- 
lowance of  such  a  claim,  an  offer  to  prove 
the  fact  of  tbe  making  and  allowance  of  tbe 
claim  was  denied  by  the  trial  court,  and.  In 
our  judgment,  rightfully.  Such  action  on  tbe 
part  ef  tbe  husband  could  not  affect  the 
rights  of  the  wife.  We  have  carefully  read 
the  evidence  and  find  tbat  the  decree  baa 
ample  support  In  the  facts  adduced  at  tbe 
trial.  The  decedent,  at  the  time  be  entered 
Into  the  contract,  was  about  80  years  of 
age.  H«  died  about  6  years  thereafter. 
During  a  portion  of  the  period  from  tbe 
time  of  making  tbe  contract  until  bis  death 
he  was  entirely  helpless.  He  needed  care 
and  attention  of  an  extraordinary  nature. 
No  question  Is  raised  but  that  bis  every 
want  was  provided  for  and  bis  declinlog 
years  made  comfortable.  Tbe  plaintiff  es- 
tablished by  ample  proof  tbe  performance 
of  tbe  conditions  Imposed  upon  bw  hy  the 
contract  and  is  entttied  to  the  ^pecfflc  per- 
formance of  the  contract  by  the  r^resenta- 
tlves  of  tbe  deceased. 

Tbe  questions  discussed  on  behalf  of  tbe 
executor  as  plaintiff  In  error  are  substantial- 
ly the  same  as  those  already  discussed. 

We  find  no  isrejudldal  error  In  the  record, 
and  recommend  that  the  decree  of  the  dis- 
trict court  be  affirmed. 

ALBERT  and  DUFFIB,  00.,  eoncor. 

PER  CURIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  the  decree  of  tbe 
district  court  Is  afflnned. 
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FBRRinX  T.  BLLI8. 

(Supreme  Court  of  Iowa.  Feb.  12, 1906.) 

1.  Physicians  and  SuBOKOifa— MaIiPHAOTIGS 
— Standabd  of  Skuj« 

In  an  action  against  a  Burceon  for  mal* 
liracticc  an  instruction  that  tlie  standard  ^ 
^Idll  and  leaminc  reqnirad  is  that  reasonable 
d«^ee  of  skill  ana  learninf  ordioarily  ttndsod 
bj  the  meml>ers  of  the  profession  at  the  time 
of  the  treatment  in  question,  havioK  rerard 
to  the  advanced  state  of  the  profession  at  the 
time,  was  erroneous  for  failure  to  limit  such 
■kill  to  that  ordinariW  possessed  hj  phrsicians 
and  BurseonB  practiclos  in  similar  localities. 

[Ed.  Note.— For  cases  in  point,  m»  vol.  89, 
Cent  Dig.  Physicians  and  Suiseons.  H  21-80.] 

2.  Appeal — Pbbjudiob— Pbesukptioh. 

Where,  in'  an  action  for  malpractices  no 
physician  otber  than  defendant  re8idlng«either 
at  the  place  where  he  resided,  or  at  an;  other 
place  of  similar  sise,  testified  with  reference 
to  the  standard  of  skill  and  learning  required 
of  phy^d^ns  in  simitar  places,  the  presump- 
tion of  vMu^ce  from  an  Instmetion  faillnf 
to  limit  the  skill  required  to  that  ordinarily 
poastfsed  by  physicians  and  surgeons  practicing 
m  similar  localities  was  not  rebutted. 
&  EvxDRios— Judicial  Nonet 

Coortn  take  Judicial  notice  of  the  popula- 
tion of  cities  and  towns. 

[Ed.  Note.— For  eases  In  p<^t,  ses  vol.  20, 
Gent.  Dig.  Brldenee.  S  IT.] 

Appeal  from  District  Court,  Wayno 
County;  H.  M.  Towner,  Judge. 

Action  for  damages  resulted  In  a  Judg- 
ment for  plfilntlfl.  The  defendant  appeala. 
Reversed. 

Howell  A  Elgin  and  Frecland  &  Bvans, 
for  appelant. 

LADD,  J.  The  defendant  Is  a  physician 
residing  In  the  village  of  PowersvUle,  Mo. 
On  the  18th  day  of  October,  1902.  he  was 
called  to  attend  the  plaintiff,  who  lived  about 
5^  miles  distant  He  had  fallen  from  a  lad- 
der  and  dislocated  the  radius  of  bis  arm  at  the 
elbow.  Wbethw  It  was  a  forward  or  back- 
ward dislocation  was  in  dispute.  Defendant 
testified  tliat  it  was  a  backward  dtsiocation; 
tbat  lie  brooght  the  bead  of  the  radius  in 
opposition  with  the  external  condyle  and 
dressed  the  arm  extended;  that  It  healed  as 
well  as  nsnal  In  such  cases.  Tbe  arm  was 
examined  by  other  physicians  some  months 
afterwards,  and  In  May  of  the  following 
year  was  operated  on  by  Dr.  Bamford  of 
Centervllle,  assisted  by  two  other  pt^slclans. 
According  to  th^  testimony  the  bead  of  the 
radius  bad  aUnwd  forward  and  after  break- 
ing tbe  adhesions  ttiey  set  tbe  arm  and  dress- 
ed It  flexed  or  at  tight  anglea.  Tbe  court 
instructed  the  Jory  that:  "Tho  standard  of 
■kill  and  learning  required  In  any  case  la 
tbat  reasonable  degree  of  skill  end  leam- 
ins  ordinarily  exercised  by  the  membws  of 
tbe  profession  at  the  time  of  tbe  treatment  In 
question,  having  regard  to  the  advanced  state 
of  tbe  profusion  at  the  time."  lAls  was 
erroneous  in  not  limiting  tbe  defree  at  Alll 
and  learninf  to  tikat  ordinarily  poBBeseed 
by  phyidelana  and  anrgeona  praetlelnc  In 
lOS  N.W^— OS 


similar  localitieB.  Whltaen  v.  filll,  101  Iowa. 
629,  70  N.  W.  750,  87  U  B.  A.  830;  Deeatnr 
T.  Simpson,  115  Iowa,  848;  88  K.  W.  839. 

Tbe  presumption  that  prejudice  resulted 
Is  In  no  way  obviated  by  the  record-  No 
pbysldan,  other  tiian  defendant,  resMlng  at 
Powersvllle  testified.  Snrgecwa  of  more  or 
less  experience  from  Linevllle,  Oorydon, 
Allerton,  and  Centervllle,  places  varying  In 
population,  aoowding  to  the  last  federal 
cen^ps,  frmn  090  to  nune  tban  6,000  In- 
habitants. tesUQed;  while  the  village  of  Pow- 
ersvllle was  too  small  to  find  place  In  tbe 
enumeration.  Judicial  notice  Is  taken  of 
the  populatlcm  of  towns  and  dtles.  Bennett 
V.  Marion.  106  Iowa,  028,  76  N.  W.  844;  Wig- 
more  on  Sir.  i  2677.  We  have  done  so,  not 
to  sustain  an  error,  but  In  order  to  ascertain. 
If  possible,  that  an  error  committed  might 
not  have  been  wlttiout  prejudice.  No  other 
debatable  Question  Is  raised  by  the  rectnd. 

For  the  ra-ror  pointed  out  tbe  Judgment 
must,  b^  and  is,  reversed. 


WHITB  V.  MILLBE. 
(Supreme  Court  of  Iowa.  Feb.  10,  190&) 

1.  Saxes— WABBAHTr—BREAOB—RBHEDIKe. 

Where  a  sale  cataiosae  of  breeding  ani- 
mals recited  that  all  animals  of  breeding  age 
were  guarantied  breeders,  and  in  case  of  fail- 
ure to  breed  after  satisfactory  trial  the  animal 
might  be  returned  and  would  be  accepted,  if 
in  good  condition,  but  that  the  seller  reserve  the 
right  for  six  months  to  try  the  animal,  and  if 
it  proved  a  breeder  it  would  be  returned  at 
the  buyer's  expense,  otherwise  tbe  purchase 
price,  with  interest,  would  be  refunded,  the 
buyer,  no  the  breach  of  the  warranty,  was  en- 
titled as  a  matter  of  contract  to  return  tbe 
animals  and  reeow  tiie  purchase  money  on  s 
compliance  with  or  walw  <tf  tile  eondltlcmi 
specified. 

[Ed.  Note. — For  cases  In  point,  ses  vol.  48, 
Cent.  Dig.  Sales,  |  812.] 

2.  SAm— Bimmon  of  AinicAz<— Unbsaboii- 
ABLE  Tiifs— Waives. 

Plaintiff  purchased  a  losing  cow  and  calf 
in  March,  under  a  warranty  that.  If  the  cow 
was  not  a  breeder,  she  could  be  returned  and  the 
money  would  be  refunded.  She  was  irregular  In 
her  terms,  and  after  being  first  bred,  soon  after 
the  purchase,  plaintiff  bad  reason  to  suppose 
that  she  was  with  calf  until  late  In  the  summer, 
wh^  she  was  again  bred,  and,  appearing  not 
to  be  with  calf  in  December,  plaintiff  made  a 
compl^nt  to  defendant  thereof,  who  advised  a 
diange  of  bulls.  In  August  following  plain- 
tiff again  advised  defendant  that  tiie  cow  wss 
not  a  breeder  and  tendered  a  return,  and  in 
October  defendant  replied  tbat  in  case  the  cow 
should  not  get  with  calf  by  December  the  de- 
fendant should  t>e  notified.  Held,  that  defend- 
ant's statements  constituted  a  waiver  of  any 
objection  because  of  plaintiff's  d^y  In  the  ten- 
der and  return  of  ti}e  oow. 
8.  Sau    Wabeahtt  —  CoNDmoRs  —  Ooh- 

PLIANCI. 

Where  a  cow  was  purchased  for  breeding 
purposes  while  In  "show  condition"  and  too  fat 
for  breeding  purposes,  unda  a  warranty  tiiat  It 
she  was  not  a  breeder  she  might  be  retnnied  If 
in  good  condition,  defendant  could  not  require 
that  the  cow  be  In  "show  condition"  as  a  con- 
dition to  plahatilTB  right  to  return  her ;  she  bo- 
Ing  in  good  breeding  condition  at  the  time  a 
retnm  was  tendered. 
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4.  Sahb— SHZPPiHa  DuBcnoBB. 

Where  a  breeding  c«w  waa  pardiased  by 
ylaintiff  under  a  warrant  at  a  place  atber  than 
wher*  defeadaat  resided,  plalnafl  was  jtutified 
In  asking  tiiat  driendant  give  shlwlng  diree- 
fions  as  to  the  place  where  be  desired  cow 
sent,  OB  plaintiff's  electing  to  retam  the  cow 
onder  the  contract  for  breach  of  warranty. 
B.  Sahi— ScmcisncT  or  Rstubn. 

A  cow  and  young  calf  were  pun^ased  Iqr 

Elaintilf  for  breeding  par];>oses  under  a  cata- 
igne  reciting  that  a  cow  and  calf  shoald  be 
treated  as  ooe  htiItthI,  and  under  a  warranty 
that  all  animals  ot  teeedhig  age  wore  f^^ran- 
tied  breedars,  and  that,  in  case  of  a  failure  to 
breed  after  a  satisfactory  trial,  the  animal 
might  be  retnmed,  with  the  reserved  right  to  the 
seller  for  the  period  of  six  months  to  t^  the 
animal  and  return  bw  to  the  buyer  if  she 
prorrd  a  breedar.  HM,  that  plaintiff  wai  not 
Doand  to  return  the  calf  as  a  condition  to  his 
right  to  return  the  cow  as  a  nonbreeder  under 
the  contract. 
6.  Same— Damages. 

Where  a  contract  for  the  sale  of  breeding 
cattle  provided  that,  if  the  animal  proved  bar- 
ren, the  purchase  price,  with  legal  interest  from 
the  date  of  the  sale,  would  be  refunded,  the 
measure  of  damages  in  an  action  for  breach 
of  sndk  warranty  was  the  purdiase  price  and 
Interest,  independent  ot  any  depreciation  in 
TOlua  due  to  the  animal  purchased  not  being 
a  breeder. 

Appeal  from  District  Court,  Jasper  Coun- 
ty ;  John  T.  Seott,  Judge. 

Action  to  recover  damages  for  breach  of 
warranty  as  to  the  breeding  quality  of  a 
thorough  bred  cow.  At  the  conclusion  of 
the  evidence  the  court  on  motion  directed  a 
verdict  for  the  dafwdant  Plaintiff  appeata. 
Keversed. 

Sdward  S.  White  and  Bert  J.  Engle,  for 
vpellant  McBIroy  &  Ck«,  tor  appellee. 

McOLAIN,  a  J.  The  warranty  relied  npaa. 
by  plaintiff  was  fOnnd  In  tiie  roles  and 
latlona  i^ted  In  the  catalogne  of  the  sale 
at  which  the  animal  In  question  waa  bought 
plaintiff,  as  fallows :  All  animals  of 
breeding  age  guarantied  breeders,  and  In 
case  of  failure  to  breed,  after  a  satlsfiictory 
trial,  the  animal  may  be  returned,  and  same 
will  be  accepted,  If  In  good  condition,  but  -we 
retferre  the  right  tot  a  period  of  six  m<»tbs 
to  try  Bald  animal,  and  If  said  animal  prorea 
a  breeder,  same  will  be  retnmed  at  yoor  ex- 
pense. If  animal  proves  barren,  the  pnr- 
chase  i^ce,  with  legal  rate  of  Interest  from 
date  of  sale,  will  be  refunded.  Some  ques- 
tion Is  made  as  to  whetiiar  plaintiff  Is  suing 
fbr  tweadi  of  warrant  or  to  recover  bat^ 
the  pur(dia8e  price  tm  1b»  theory  of  a  rescis- 
sion; but  there  Is  no  ambiguity  under  the 
pleading  as  to  the  natore  of  his  action.  It 
Is  true  that  be  la  asking'the  return  of  the 
pnndiase  money;  but  this  is  the  remedy  to 
which  he  Is  entitled  by  the  warranty.  If  he 
has  compiled  with  the  conditions,  or  those 
condlthms  have  been  waived  by  the  defend- 
ant Tba  right  to  rescind,  r^rdleas  of  the 
warranty,  la  a  wholly  diflferent  thing  from 
the  right  to  rescdnd  as  given  under  the  war^ 
ranty,  and.  If  plaintiff  has  become  entitled 


to  bsTe  hack  this  porduee  none?  Irj  the 
terms  of  the  warranty,  his  actlm  must  be 
r^avded  as  predicated  iq>on  tihe  warranty, 
and  not  upon  an  independent  right  of  re- 
Bclssloa.  The  evidence  tended  to  show  that 
the  cow,  which  was  bought  for  breeding  and 
had  a  calf  six  we^  old,  had  been  foond  not 
to  be  a  breeder;  andweshall  invceedtocon- 
slder  whetii«r  there  was  any  fact,  eeteMldied 
by  the  evidence  beyond  ccmtrover^,  wbidi 
woolu  defeat  plalntlfrs  right  to  recover 
such  damages  as  he  was  entltied  to  for 
breach  of  warranty. 

In  the  flrst  place  It  is  said  that  be  retained 
the  cow  without  objection  so  long  that  he 
has  lost  his  right  to  complain.  But  it  will 
be  seen  that  he  was  entitled  to  retain  her  un- 
til, after  a  satisfactory  trial,  she  failed  to 
breed.  We  think  the  questloo  as  to  whether 
plaintiff  retained  the  animal  longo*  than  was 
reasonably  necessary  for  a  satisfactory 
trial  of  her  breeding  qualities  was  for  the 
jury.  She  was  bought  In  March,  and  the 
flrst  complaint  made  by  plaintiff  to  defend- 
ant as  to  her  not  breeding  was  in  December ; 
but  It  appears  that  she  was  Irregnlar  In  bff 
terms,  and  that  after  being  flrst  bred,  soon 
after  the  purchase,  plaintiff  bad  reason  to 
suppose  she  was  with  calf  until  late  in  the 
summ^,  when  die  was  again  bred.  We  can- 
not say  that  it  was  not  a  qnestion  for  the 
jury  to  detwmlne  whether  plaintiff  acted 
with  reasonable  diligence.  But,  further- 
more, it  a^iean  that  when  complaint  was 
made  In  December  defendant  did  not  insist 
tiiat  she  should  be  returned  in  accordance 
with  the  warranty,  but  wrote  plaintiff,  sd- 
Tlsing  that  he  wean  the  cal^  and  soggested 
a  change  of  bulls.  This  waa  certainly  a 
waiver  of  any  objectiim  that  Um  offer  of 
return  had  sot  been  made  in  due  time.  la 
AVgost  ot  tile  following  year  plaintiff  again 
advised  drfendant  that  the  cow  waa  not  a 
breeder,  and  Insisted  on  the  right  to  return 
her  under  the  terms  of  the  sale,  and  adted 
dlrecti<ms  as  to  how,  what,  and  where  she 
ahould  be  al^q^ed,  and  advised  defeDdanc 
that  tkom  tliat  date  she  wonid  be  held  on  de- 
fendant's account  and  rUdci  In  S^tember 
another  letter  was  written  by  plaintiff  to 
defendant  of  the  same  Import,  and  in  October 
defendant  replied,  not  reeognlsinc  plalntUTs 
right  to  return  the  animal,  nor  gMng  aUp- 
p\ng  dlrecticMis,  but  asking  as  to  tbe  condi- 
tion at  tbe  cow  and  disposition  of  the  calt 
and  aaylng  that  "If  the  cow  Is  all  rlgfat  ibe 
should  breed  for  you.  In  case  she  sboold 
not  get  in  calf  by  Decembor  1st  let  me 
know."  Here  again  wu  a  plain  waiver  tt 
any  objection  <m  tiie  gnrand  ot  delay.  In 
respmue  to  this  last  letter  plaintiff  made  an- 
other written  tender  ot  the  cow,  and  demand- 
ed his  money,  under  the  tmns  of  tlie  cata- 
logue and  sale,  threatening  salt  if  payneot 
should  not  be  made. 

A  farther  ground  on  which  defendant 
Claimed  that  plaintiff  was  not  entitled  ts 
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any  relief  under  the  pleadlncs  and  erldence 
was  tbat  Indicated  Is  a  letter  written  by  de- 
fendant In  response  to  tbe  last  one  abore 
referred  to,  In  which  be  says  that  he  will 
comply  strictly  with  the  rules,  aAe  wbBt 
plaintiff  has  done  with  the  calf,  and  stipu- 
lates that,  as  a  condition  of  the  return  of 
the  cow,  she  most  be  In  as  food  cooditkm 
as  she  was  at  tbe  sale,  both  in  weight  and 
quality,  and  that  be  will  then  reeerre  tbe 
right  to  breed  her  for  six  mouths.  It  Is 
shown  by  the  evidence  that  at  the  time  of 
sale  the  cow  was  in  "show  condition,"  and 
was  too  fat  toi  breeding  purposes,  and  that  at 
the  time  when  plaintiff  offered  to  return 
uer  she  was  about  100  pounds  leas  In  weight, 
but  in  good  breeding  condition.  Defendant 
bad  no  right  to  require  that  she  should  be 
kept  In  "show  condltitA,"  and  returned  In 
that  cuidltlon,  in  order  to  raable  plaintiff 
to  return  her  under  the  terms  of  the  war- 
ranty. 

The  serious  question  raised  by  defendant 
la  as  to  whether  plaintiff  was  under  obliga- 
tion to  tender  a  return  of  the  calf,  which 
be  had,  in  fac^  sold  about  a  year  after  the 
purchase.  One  of  the  prorislons  of  the  regu- 
lations printed  for  the  sale,  under  which 
plaintiff  purchased,  was,  "A  cow  with  calf  la 
regarded  as  one  animal,**  and  It  Is  a^ued  for 
defendant  that,  as  the  two  were  sold  as  an 
entirety,  they  must  both  be  returned.  But  It 
Is  to  be  noticed  that  the  object  of  the  return 
was  not  to  revest  the  seller  wltti  uncondi- 
tional title  and  impose  on  him  an  uncondi- 
tional obligation  to  return  the  purchase 
money,  but  to  enable  him,  If  he  saw  fit,  to  test 
the  cow  to  determine  whether  she  would 
breed.  No  doubt,  so  far  as  the  cow  was  con- 
cerned, if  the  defendant  was  unable  to  make 
her  breed,  she  would  belong  to  him  on  repay- 
ment of  the  purchase  money;  bat  there  was 
certainly  no  obllgatidn  to  return  tbe  calf 
In  order  to  enable  defendant  to  detwmlne 
the  breeding  quality  ot  tiie  cow,  and,  as  de- 
fendant was  InslBtlng  on  the  right  to  have  tbe 
oow  returned  to  enable  talm  to  test  her 
bieedhig  qu&Hty,  tliere  conid  have  been  no 
requirement  that  the  plaintiff  tender  the  re- 
turn of  tbe  calf  at  the  same  time  Tbo  re- 
ttim  of  the  cow  was  prevented  by  the  fail- 
ure of  defendant  to  give  shipping  directions 
and  1^  bis  nnauttaorlMd  requirement  that 
■be  sbould  he  of  tbe  same  weU^t  and  In  the 
same  condition  as  when  sold.  With  refer- 
ence to  shipping  directions,  it  Is  Important 
to  notice  that  the  sale  was  at  Omaha,  In  eon>> 
n«ctl«i  with  aidmals  of  different  owners 
living  at  dlffwent  places,  and  that  defendant* a 
post  office  address  was  at  the  town  of  Hets, 
In  Ifiwa.  Tbe  plaintiff  had  no  right  to  assume 
tbat  thB  cow  should  be  sent  to  Omaha,  or  to 
tbe  town  of  Heti,  and  he  was  Justifled  In 
ftflfclng  that  directlim  be  given  as  to  the  place 


to  whl<A  the  cow  should  be  sent  But.  far- 
ther, we  think  that  plaintiff  waa  under  no 
obligation  under  any  circumstances  to  re- 
turn the  calf.  Svldentty  tbe  understanding 
of  the  partleo,  in  view  of  the  clause  specify- 
ing that  cow  and  calf  sbould  be  treated  as 
one  anWnal  and  the  terms  of  tbe  warranty 
by  which  the  sale  was  to  be  rescinded  and 
purchase  price  paid  if  the  cow  proved  not  to 
be  a  breeder,  might  well  be  that  tbe  value  of 
the  calf  was  to  be  ignored,  and  tbe  sale 
treated  as  the  sale  of  one  cow.  After  the 
"cow  bad  been  satisfactorily  tested,"  and 
found  not  to  be  a  breeder,  and  returned  to 
defendant  for  six  months*  further  trial,  the 
value  of  the  calf,  which  must  necessarily  be 
kept  by  the  plaintiff  during  all  that  time, 
would  consist  so  lai^ly  of  the  cost  and  care 
necessary  to  rear  it  that  Its  value  as  a 
six  weeks  old  calf  with  its  mother  might 
well  be  ignored,  and  we  think  tbat  the  de- 
fendant would  be  JustlSed  in  putting  such 
a  construction  on  the  language  of  the  sale 
regulations. 

It  Is  further  claimed  for  the  defendant 
that  there  Is  no  evidence  as  to  measure  of 
damage  for  breach  of  warranty,  and  there- 
fore no  question  involving  tbe  amount  of 
damages  could  be  submitted  to  the  jury. 
But  we  think  that  In  this  contention  counsel 
misapprehend  tbe  nature  of  plalntiCTB  rem- 
edy. He  is  not  suing  for  general  damages  for 
breach  of  warranty,  bnt  for  the  qieclOc 
damage  provided  for  In  the  contract;  In 
other  words,  he  Is  seeking  the  very  remedy 
to  which  under  the  contract  he  was  enti- 
tled, tbe  purchase  price  of  the  cow.  There 
was  no  occasion  for  him  to  prove  tbe  depre- 
dation In  value  due  to  tbe  cow  not  being  a 
breeder.  He  has  tendered  the  retnm  of  the 
cow  as  required  by  the  warranty,  and  Is 
holding  her  as  the  property  of  defendant 
It  he  recovers  Jodgment,  and  It  is  satisfied, 
the  cow  wilt  be  the  proper^  of  the  de- 
fendant,  not  of  the  plalntttt.  The  amount  of 
his  recovery  1b  stipulated  by  tiie  contract 
Itself,  and  no  evidence  as  to  the  deprecia- 
tion in  valne  at  the  cow  on  account  of  the 
breach  of  warrant  is  called  for.  Under  our 
conatmction  of  this  contract  of  sale  the 
questions  of  fact  would  be  whether  the  cow 
had  been  found  not  to  be  a  breeder,  and 
whether  Uie  condltlona  of  the  warranty  with 
reference  to  tlie  return  of  tbe  purchase 
money  In  the  event  tbat  tbe  cow  proved 
barren  had  been  complied  with  by  plaintiff 
or  waived  by  tbe  defendant 

Without  determining  now  whether  there 
was  any  such  conflict  in  the  evidence  as  to 
require  the  submission  to  tbe  jury  of  plnin- 
tlfPs  right  to  recover  under  the  contract,  it 
Is  sufficient  to  say  tbat  the  direction  of  a 
verdict  fW  defendant  waa  error,  and  tba 
Judgment  is  revexaed. 
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MARTIN  BROS,  ft  00.  t.  LESAN 
(BOWLES  LIVE  STOCK  COM- 
MISSION CO.,  Intervsner). 
(Sapreme  Court  of  Iowa.   Feb.  9,  190S.) 

1.  Subrogation — Dischaboe'of  Ii?0TncBRA.NOiL 

Where  cattle  mortsaged  to  interrefier  wera 
not  the  same  as  those  subsequently  sold  to 
plaintiff's  mortgagor  by  defendant,  plaintiff  did 
DOC,  by  paying  off  the  aortgage  to  InCerrenert 
become  entitled  to  subrogation  to  Interrener't 
rights  under  that  mortgage. 

2.  Ohattbx  Mobtqaoes — Axmam  *i  McmoA- 

GEB — BUKDBN  OF  PbOOT. 

In  replevin  to  recover  cattle  mortxaged  to 

ftlaintiff,  the  burden  is  on  plaintiff  to  show  that 
ts  mortgagor  bad  title  to  the  mortgaged  cattle. 
8.  Sales  —  RigpisrrM  —  Idkitfxfioation  of 

SUBJIOT-MATrEB. 

Where  a  sale  of  cattle  waa  made  orally 
from  a  herd,  without  the  particular  cattle  sold 
being  segregated  from  the  herd  or  pointed  out 
to  the  buyer,  and  tbe  buyer  understood  that  be 
was  pnrchaung  the  cattle  covered  by  a  certain 
mortgage,  but  never  received  thoaa  cattle,  and 
it  was  agraed  that  the  aeller  waa  to  keep  the  cattle, 
and  no  date  was  set  for  their  delivery,  there  was 
no  such  separation  or  identification  of  the 
cattle,  or  meeting  of  the  minds  as  to  the  subject- 
matter  of  the  aale,  as  to  constitute  a  consum- 
mated sale,  such  as  to  pass  title  to  the  buyer. 
4.  Chattel  Mobtgaobs — Aonons  bt  Mobtoa- 

QEE  —  iDENimOATIOIf  OF  MOBTOAQED  PBOT- 
EBTT — EVIDEKOS. 

In  replevin  by  a  mortgagee  of  cattle,  evi- 
dence held  insufficient  to  idaitify  tbe  cattle 
taken  under  tbe  writ  aa  the  cattle  mortgaged 
to  plaintiff. 

6.  Same  —  OoNsmraATiOK  —  ErrsnsioiT  or 

Time. 

Extension  of  time  for  the  payment  of  a  debt 
constitutes  a  valaable  consideration  for  a  chat- 
tel mortgage  given  to  secure  the  debt 

[Ed.  Note. — ^SV>r  cases  In  point,  see  voL  0, 
Cent  Dig.  Chattel  Mortgages,  |  79.] 

6.  SaUB — VAUfOTT  AB  AOAnTBT  FCTBOHASEBS— 
SUFFIGIENOT  OF  MOBTGAGOS'a  TlIXE. 

Where  a  sale  of  cattle  was  not  accompanied 
with  such  a  change  of  possession  as  to  give 
third  persons  notice  of  the  buy^e  claim  to  the 
cattle,  a  mortgage  on  the  cattle  given  by  the 
buyer  to  plaintiff  was  not,  even  though  record- 
ed, constructive  notice  to  purchasers  or  sub- 
sequent incumbrancers  of  tbe  cattle  covered 
thereby. 

7.  Same — ^Aotionb  bt  Mobtqageb — Bdbden  or 
Faoor. 

Under  Code  1897,  S  2906,  providing  that  no 
mortgage  of  personal  property  is  valid  against 
existing  creditors  and  Bubseqnent  parcnasers 
"without  notice,"  unless  such  mortgage  is  ac- 
knowledged and  filed  for  record,  a  chattel  mort- 
gagee, who  relies  on  actual  notice  of  his  mort- 
gage to  defeat  the  claim  of  a  aabseqnent  mort- 
gagee, has  the  burden  oi  proving  such  luAice. 

Appeal  from  District  Court,  Ringgold  Coun- 
ty; H.  M.  Towner,  Judge. 

Originally  this  was  an  action  of  replevin 
to  recover  the  possession  of  105  head  of 
steers  from  the  defendant,  Les'an.  In  that 
action  the  Bowles  Live  8to<^  Commission 
Company  Intervened,  and  claimed  a  right  to 
the  property  under  a  mortgage  executed  to 
It  by  defendant  Lesan.  Plaintiff  bases  its 
right  to  possession  on  a  chattel  mortgage 
executed  by  one  Walter  Edle^  who,  it  Is 
claimed  both  by  defendant  and  Intervene, 
had  no  antbority  to  execute  the  same,  tax 


the  reason  that  he  never  had  any  title  to 
the  property.  Edle'a  title  is  based  upcm  aa 
alleged  tale  of  tbe  cattle  by  one  Day  Dun- 
ning, who  was  a  member  of  a  partnership 
composed  of  defendant,  Lesan,  and  Bald  Dim- 
nlng.  At  the  time  Edle  claims  to  hare  pur- 
chased the  cattle  from  Dunnlnf  there  was 
a  mortgage  thereon  to  Intervoier,  securing 
a  debt  of  soniethlDg  like  $3,180,  and  plaintiff 
thereafter  took  np  and  paid  this  mortgage 
Indebtedness  pursuant  to  a  contract  It  had 
with  Edie  to  do  bo.  Plaintiff  further  claims 
that  Intervener's  mortgage,  under  which  It 
now  claims,  was  given  to  Becore  an  ante- 
cedent debt,  waa  not  taken  in  good  faith, 
but  witU  knowledge  of  plalntifrB  mortgage. 
Plaintiff  not  only  asked  possession  of  tbe 
property  under  its  mortgage,  but  also  asked 
for  a  decree  subrogating  It  to  the  rights 
of  intervener  under  the  mortgage  wbicta  It 
paid  off  as  hitherto  stated.  The  case  on  tbe 
issues  thus  presented  was  transf^red  to  the 
equity  side  of.  tbe  calendar  and  tried  to  tiw 
court,  resulting  In  a  decree  dismissing  plain- 
tlfTs  petition.   Plalntlfl  ajveals.  Afflrmed. 

Fuller  &  Fullar  and  SnlUran  ft  SnlllTan. 
for  appellant  Natbanlel  O.  Sears,  Miles  ft 
Steele,  O.  G.  Young,  Spence  ft  Smith,  and 
Bdwin  Hedrlfft,  for  at^llea. 

DEEMER,  J.  The  firm  of  Leean  ft  Dun- 
ning, composed  of  G.  F.  Leean  and  Day 
Dunning,  was  engaged  In  tbe  business  of  buy- 
ing, raising,  feeding,  and  selling  cattle  in 
Missouri  and  Iowa.  On  February  6,  19(B. 
this  firm  borrowed  something  like  $3,100  of 
intervener,  and  as  security  tber^or  Lesao 
made  a  mortgage  on  105  head  of  cattle  Ite- 
longing  to  bis  firm  to  tbe  Intervener;  the 
cattle  being  described  as  followB :  "Seventy- 
five  head  of  three  year  old  steers;  thirty 
head  of  two  year  old  steers.  Above  cattle 
are  colors,  are  all  natives,  all  dehorned, 
branded  with  'U  on  right  hip,  which  is  now 
or  may  hereafter  be  on  or  about  the  premises 
known  as  the  'Powell  and  Lawrence  land* 
In  Harrison  county,  Mo."  On  or  abont  Au- 
gust 14,  1908,  and  after  the  execation  of 
this  mortgage.  Day  Dtmning  undertook  to 
sell  Walter  Edie  105  head  of  the  Lesan  * 
Dunning  cattle  for  the  sum  of  $4.300 ;  at- 
tempt being  made,  as  Is  now  claimed,  to 
sell  the  same  cattle  which  had  theretofore 
been  mortgaged  to  intervener  and  the  sale  be- 
ing subject  to  tbe  mortgage.  Pursuant  there- 
to Edie  paid  Dunning  $1,119.26.  which  was 
credited  to  the  account  of  Lesan  ft  Dnnning 
In  a  bank  wblct  Dunning  was  then  condnct- 
Ing,  where  the  firm  kept  its  acoonnt.  The 
sale  was  oral,  and  some  of  the  wltnesc^^ 
say  that  the  Intention  was  to  convey  the 
animals  which  were  covered  by  Intervener's 
first  mortgage.  In  order  to  obtain  the  money 
with  which  to  make  the  purchase,  Bdls 
borrowed  the  sum  of  $4,900  frran  i^aintiff 
and  executed  a  mortgage  to  It  to  secure 
the  loan.  The  description  of  the  yruyerlj 
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Id  this  fflortcagtt  raada  as  foIlowB:  "Hw 
following  described  cattle^  to  wit:  Ono  knn- 
dred  flTe  bead  of  steers  of  Tartons  colors, 
all  dehorned,  branded  with  latter  L  on  ri^t 
hip;  elgbt7  bead  three  and  Conr  year  old, 
and  tw«nt7-flTe  head  of  two  ywr  trid,  all 
native  cattle.  The  abore  cattle  will  be  cared 
for  on  the  George  Lawrence  land  described 
below  until  Dec  1st,  1906,  then  remoTed 
to  the  P.  d  Boss  fkrm  In  Blnggold  oonnty, 
Sea  eleren,  township  serenty,  range  twu- 
ty-njne.  The  stock  above  described  may  have 
other  brands  and  marks  than  those  men- 
tioned abore^  but  those  given  are  the  brands 
and  marks,  and  carry  the  title  to  the  cattle. 
The  above-deecrlbed  stock  and  chattele  have 
bees  In  tbe  pooaeeslon  of  tbm  party  of  the 

first  part  for  a  period  of  last  part, 

liaving  been  paid  the  party  of  the  first  part 
or  Day  Dnimlng  ot  Mt  Ayr,  Iowa.  The 
average  weight  of  the  above  stotft  Is  one 
thonaand  fifty  pounds.  This  mortgage  Is 
glvai  to  secure  iSat  iwyment  of  purchase 
money.  The  aald  stock  la  in  the  tmdlqmted 
posMsslon  of  said  party  of  the  first  part 
on  the  premises  of  George  Lawrence  on  Sec. 
twenty-three  In  township  sixty  and  slztr- 
■even,  range  twenty-nine,  In  Harrlsmi  county, 
UtSBOuri.**  This  mortgage  was  duly  acknowl- 
edged and  pnptxij  recorded  In  Missouri  on 
the  18th  day  of  August.  1906,  and  tn  Blng^ 
gold  county,  Iowa,  on  the  22d  day  of  August 
of  the  same  year.  Edie  recdved  from  plain- 
tiff a  draft  for  11,119.26,  and  this  he  turned 
ov»  to  Dunning,  and  on  August  17tb  a  draft 
for  $3,180  and  some  cents  was  sent  by  plain- 
tiff to  the  Intervraw  to  take  up  the  I^bru- 
ary  mortgage,  and  a  release  was  executed 
by  Intervener  to  Lesan,  the  mor^agor,  which 
for  some  reason  waa  new  recOTded.  On 
January  6,  1904,  defendant  Lesan,  executed 
a  mortgage  to  intervener  upon  116  head  of 
steers  to  secure  the  sum  of  $4,680,  evidenced 
by  a  note  ot  that  date,  due  Ju^  S,  1904; 
tbe  dflecriptl<m  In  tliat  mortgage  beli«  as 
follows :  "116  bead  of  three  year  old  steers, 
all  reds,  roans,  and  blacks,  except  five  head, 
branded  with  '1/  on  right  hip,  together  wlt3i 
tbe  natural  increase  thereof,  which  Is  now  or 
bereafter,  until  ttie  Indebtedness  berelnaftar 
mentioned  shall  be  paid,  may  be  on  or  about 
the  premises  known  ss  the  O.  F.  Lesan 
Arm,  In  Foe  township,  in  BingBold  county, 
Iowa,  In  feed  lot  Tbe  above-dcaeribed  prt^ 
erty  Is  all  the  propoty  of  tids  deeeripttoi 
owned  or  controlled  by  the  mortgagor  on 
the  premises  aforesaid.**  TUlt  mmtgage  waa 
duly  mxtaumltfOtseA  end  properly  filed  for 
reoMd  in  lUnggold  county,  Iowa. 

1^  action  Is  to  recover  Cbe  possession  of 
tba  106  head  of  cattle  supposed  to  be  covered 
by  pisintiff's  mwtgage  of  date  August  14, 
1908.  Defndant  and  Intwvener  each  denied 
plalntlfE's  rii^t  to  recover,  and  each  pleaded 
that  Bdle  nvrer  had  any  title  to  Uie  property ; 
that  ti»  propnty  taken  plaintiff  was  In 
defmdant  Lesan's  possession  ss  surviving 
partner  of  Ticaaa  A  Dunnlni^  Dunning  tak 


the  meantime  having  tailed  in  busineas ;  ttat 
Bdle  never  had  poasesslon  of  the  cattle; 
that  the  mortgage  to  intorener  was  and  Is 
a  prior  claim  to  that  of  plaintiff;  and  that 
plaintiff's  mortgage  does  not  cover  the  cattle 
in  dispute,  and  was  and  is  ot  no  validity. 
Plaintiff  in  r^ly  pleaded  the  Invalidity  of 
'  IntervMior'a  mortgage,  alleged  that  It  waa 
t^MD  wttti  knowledge  of  Us  (plaintiff's) 
mortgage,  and  It  also  asked  to  be  subrogated 
to  the  rights  d  Intervene  In  and  to  the 
mortgage  held  by  It,  which  was  paid  off 
and  canceled.  A  great  many  qnesttons  have 
been  argued,  trat  plalntUTs  counsel  frankly 
concede  that  It  the  cattle  taken  under  the 
writ  are  not  the  ones  sold  to  Edie.  or  If 
the  alleged  sale  to  Bdle  was  never  con- 
smnmated,  so  that  title  passed  to  him,  or 
If  plalntilTs  mortgage  does  not,  in  fact,  cover 
the  animals  taken,  or  Is  eo  uncwtaln  In 
description  that  It  cannot  be  ^oade  to  covor 
tliem  as  against  the  claims  ot  Intervenw 
under  Its  mortgage,  then  it  cannot  recover, 
and  the  judgment  and  decree  of  tbe  trial 
court  dismissing  its  petition  are  correct 
For  the  purposes  ot  the  case  ve  shall  as- 
sume as  a  matt»  of  law,  that  Dunning, 
one  ot  the  membos  of  tl»  firm  of  Lesan 
&  Dunnii«,  bad  the  ngbt  to  sell  106  head 
of  cattle  belongtaig-  to  the  firm,  without  the 
knowledge  or  oonamt  of  Lesan.  This  prop- 
osition ts  denied  by  defendant  and  intervener, 
and  a  long  brief  is  submitted  on  the  prop- 
osition. But  plaintiff  must  show  in  the 
first  instance  that  there  was  such  a  sale 
as  passed  the  title  to  Bdle;  tat.  If  he  bad  no 
title,  be  bad  nothing  to  mortjwge.  Again,  It 
must  show  that  the  cattle  sold  to  Edie,  if  any 
were  sold,  are  the  ones  covered  by  its  mort- 
gage, and.  further,  that  the  ones  taken  under 
the  writ  of  replevin  are  the  ones  sold  to  Bdle 
and  tbe  same  ones  covered  by  its  mortgage^ 
We  go,  then,  directly  to  Uds  ivc^ioeition ; 
and.  first,  we  note  the  claims  made  plain- 
tiff that  the  animals  taken  it  under  ttw 
writ  are  the  same  ones  as  are  cowed  by 
the  February,  1908,  mortgage  made  to  Inter- 
vener. Going  to  the  tesdmnv,  we  discover 
tron  a  preponderance  thereof  that  tbe  cattle 
covered  by  intervener's  first  mortgage,  are 
not  tbe  ones  showed  Bdle  when  he  claimed 
to  have  purchased  them  from  Dunning. 
They  were  In  another  field,  and  were  not 
shown  or  pointed  out  to  Bdle.  Uoteover, 
tbe  evidence  shows  practically  without  dis- 
pute that  the  cattle  covered  by  the  first  mort- 
gage were  shipped  from  Missouri  to  Blnggold 
county,  Iowa,  there  fed,  shipped  to  market, 
and  sold  In  December  of  the  year  1908,  so 
that  none  of  the  cattle  taken  under  the  writ 
of  replevin  could  have  been  the  <mes  covered 
by  Intervener's  first  mortgage.  This  abso- 
lutely disposes  ot  plalnttfTs  claim  to  a  right 
of  snbrogatlmi,  and,  as  ws  think,  practically 
dlaiMses  of  the  entire  case,  unless  it  Iw  shown 
that  Edie  purchased  and  received  title  from 
Dunning  to  other  cattle  which  were  mort- 
gaged to  plaintiff,  and  that  these  other  cattle 
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were  the  ones  taken  andw  the  writ  of  re- 

plerln.  This  latter  proposltiim  canpot  tw 
true,  however,  for  two  reasona:  Eiret,  be- 
came It  Is  contrary  to  the  allegation  of 
plaintiff's  pleadings,  wherein  It  avers  that 
the  property  covered  by  Its  mortgage  was 
the  same  which  was  Bold  to  Bdle,  and  that 
Edle  purchased  those  which  had  theretofore 
been  mortgaged  to  Intervener,  and  Ui«  evi- 
dence shows  beyond  all  doubt  tii&t  the  cattle 
taken  under  the  writ  were  not  the  ones 
covered  bj  Intervener's  first  mortgage.  Sec- 
ond, the  evidence  falls  to  establish  a  com- 
pleted sale  to  Edle.  PlalntUI  must  recover 
on  the  strength,  of  Its  own  title,  and  not  on 
the  weakness  of  that  of  Its  adversary;  and 
the  biurden  Is  upon  It  to  show  the  validity  of 
its  mortgage,  in  that  the  mortgage  was  made 
by  one  having  title  to  the  property.  We 
shall  refer  briefly  to  the  testimony  on  this 
point.  Four  *  persons  were  prraent  at  the 
time  It  is  claimed  Dunning  sold  the  cattle 
to  Edle,  to  wit.  Dunning,  Edle,  a  representa- 
tive of  plaintiff  by  the  name  of  Branlger, 
and  a  man  by  the  name  of  Lea  an,  a  relative 
of  the  defendant  The  first  three  mentioned 
drove  from  Ringgold  county  down  tato 
Missouri  to  a  place  known  as  the  "Hatfield 
Ranch,"  when  Lesan  &.  Dunning  then  had 
about  500  head  of  cattle.  Dunning  said  in 
his  testimony  that  he  then  sold  Edle  100 
head  of  the  average  of  that  lot  of  cattle, 
and  that  there  was  no  ^ort  made  to  segre- 
gate or  separate  the  cattle  sold;  that  he 
never  pointed  any  of  them  out  as  being 
Included  In  the  Bowles  mortgage,  and  that 
no  living  pwaon  conld  have  done  so.  Bran- 
lger said  on  diraot  examination  that  there 
were  over  200  head  In  the  field  which  th^ 
examined,  and  that  he  and  Bdle  picked 
out  the  cattle,  and  that  106  were  separated 
tnm  the  others.  But  he  also  said  that  these 
were  represented  to  be  the  ones  covered  by 
Interretier's  first  mortgage,  which,  as  we 
have  seen,  cannot  be  true,  or,  if  true,  plain- ' 
tiff  did  not  get  them  under  Its  writ  It  is 
agreed  that  according  to  Ihe  talk  had  on  this 
day.  Dunning  was  to  ke^  the  cattle  for  Gdie, 
and  that  no  date  was  set  for  their  delivery. 
On  cnws-examlnatUm  the  witness  said  that 
Jn  picking  out  the  cattle  Dnnnlng  would  say, 
**thli  Isa  three  year  old,"  or  "a  four  year  M"; 
that  the  tiirae  and  four  year  old  cattle  wave 
alibied  out,  and  then  the  two  year  old,  "thsiy 
.wen  aerated  out"  Bdle  testified  that  the 
cattle  were  separated  or  set  one  side  by  Dun- 
ning, and  that  Dunning  said  they  were  tbeones 
covered  br  Intervener's  first  nwrtgage.  On 
cross-examination  he  said  he  saw  all  the 
cattle  in  the  field,  and  that  there  were  80 
head  ot  three  waA  four  year  old  steers ;  but 
he  still  adhered  to  hla  statement  tiut  the 
cattle  ware  s^orated,  and  that  he  purchased 
the  lOB  bead  so  set  apart  He  made  eereral 
statements  contradictory  to  ttils,  bowerw, 
to  entirely  disinterested  witnesses,  and  at 
no  time  acted  as  eoe  who  had  become  tb» 


owner  of  106  head  of  cattle  paying  therefor 
the  Sam  of  f4,a00.  Indeed,  be  did  nothbiF 
to  Indicate  ownership,  save  to  miJ», plain- 
tiff a  mortgage  thereon.  The  nature  of  the 
transaction  as  explained  by  Bdle  Is  not  such 
as  to  Impress  one  with  the  tmthfnlness  of 
hli  testimony;  and  the  statements  he  made 
to  others  correqxmd  with  Dunntng's  versloa 
of  the  matter.  Lesan,  the  other  party  who 
was  presmt  when  the  claimed  sale  was 
made,  testified  snbetantiaUy  as  did  Donnlnfr 
We  do  not  believe  there  was  any  such  sepa- 
ration or  identification  of  the  cattle  as  to 
pass  title  to  Bidle.  As  supportii^  these 
viewi,  see  Cook  v.  Logan,  7  Iowa,  142; 
Oourtrlght  v.  Leonard,  11  Iowa,  S2;  Har- 
wick  V.  Weddlngton,  73  Iowa,  800,  84  N. 
W.  868;  Snyder  v.  Tibbais,  32  Iowa,  447; 
Welch  V.  Spies,  108  Iowa,  889,  72  N.  W. 
648;  Allen  v.  Elmore,  121  Iowa,  241.  96  N. 
W.  769.  There  Is  no  doubt  from  the  testi- 
mony that  Edle  understood  be  was  buying 
the  cattie  covered  by  Intervener's  first  mort- 
gage. If  he  did  not  get  them,  he  did  not 
get  what  he  bargained  for,  and,  as  tbe  minds 
of  the  parties  never  met  as  to  the  sidiject- 
matter,  there  was  no  sale 

2.  But  evea  if  vrrong  In  our  conclnslon  as 
to  the  sale,  there  Is  another  propositi^ 
which  troubles  plaintiff,  and  that  Is  the  iden- 
tification of  the  property  taken  under  the 
writ  as  to  being  the  same  animals  purchased 
by  Edle  from  Dunning.  Edle  purchased,  or 
thought  he  purchased,  the  cattle  covered  by 
intervoier's  first  mortgage.  That  being  tme. 
there  Is  an  end  of  the  case;  for  these  were 
all  sold  before  this  action  of  replevin  was 
commenced.  It  tbej  are  not  the  animals 
covered  by  that  mortgage,  they  must  be  those 
which  were  pointed  out  to  him  1^  Donning 
Just  before  the  alleged  sale  was  con.<nun- 
mated.  Are  these  tbe  ones  taken  by  plain- 
tiff under  its  writ  of  replevin?  As  to  this 
the  tesUmcmy  Is  evoi  more  doubtful  than  on 
the  pR^sitlm  as  to  tbe  Identiflcatlon  ot 
the  pn^ierty  alleged  to  have  beat  aold  to 
Edle.  In  September  of  the  year  ld03  aU 
the  large  cattie  <m  the  Hatfield  ranch  woe 
brought  Into  Ringgold  count?,  and  sold,  as 
we  have  said,  during  tbe  montii  of  Decsemba. 
In  October  of  tbe  same  year  Lasaa  *  Dun- 
ning purchased  more  than  250  bead  of  cat- 
tle, toA  them  to  the  Hatfield  ranA,  whoe 
they  were  branded  with  the  letter  L  on  the 
right  h^  and  aftwwards  brought  them  bi- 
to  BlncpM  county,  and  from  than  106  head  i 
were  selected  by  plaintiff  imder  Its  writ  of 
r^levin.  Tm^  some  of  plalntUTa  witncae-  I 
es  attempt  to  Idmtltr  tbm,  and  to  say  ' 
that  the  (mes  tatoi  under  Oe  wilt  axe  the 
same  ones  sold  by  Dtumbic  to  Bdle  tbe 
August  before;  hot;  In  rlew  ot  the  facte  u 
testified  to  by  all  tbe  wttneaaae,  we  Iblnk 
it  was  Impossible  for  any  witness  to  Msaitigf 
than.  Indeed,  Donning  and  Branigcr  frank- 
ly admit  this.  Tba  cattle  taken  under  tbe 
writ  were  tbe  largest  and  dioicMt  oC  tks 
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250  head  from  which  the?  were  taken;  and 
the  maimer  of  selection  was  sncb  that  no 
man  could  tmthfnlly  wj  they  were  the  cues 
sold  to  Edie  by  Dmming.  Moreorer,  It  njf- 
pears  from  the  testimony  that  from  46  to 
50  head  of  the  animals  taken  wider  the  writ 
were  freshly  branded.  There  are  many  other 
reasons  for  the  conclusions  we  hare  reached, 
which  we  shall  not  set  forth,  as  to  do  bo 
would  ondnly  ext«id  this  <vlnl«D.  It  is 
suffldent  to  say  that  th«e  ^^^^"g"  dlQMMa 
of  plalntltTs  case. 

3.  There  Is  another  reason  why  It  cannot 
recover,  however.  Even  conceding  arguendo 
that  there  was  a  sale  to  Edle,  there  was  no 
■Qch  change  of  posaeeslon  as  to  give  third 
persons  dealing  with  the  cattle  notice  there- 
of. Intervener  took  the  mortgage  under 
which  It  now  claims  for  a  valuable  conslder- 
atloo—eztoislon  of  time  for  the  paymrait  of 
Lesan  &  Dunning's  debt,  If  nothing  else — 
without  notice  of  the  claimed  sale  to  Edle, 
and  without  any  actual  notice  of  plaintiff's 
mortgag&  In  the  absence  of  change  of  poa- 
seaslon,  so  as  to  give  notice  pf  Bdle's  claim 
to  the  stock,  a  mortgage  made  by  him  to 
plaintiff,  even  If  recorded,  would  not  be 
constructive  notice  to  purchasers  or  subse- 
qvent  incumbrancers  of  the  property.  Sutton 
V.  Ballon,  46  Iowa,  517;  Boothby  v.  Brown, 
40  Iowa,  104;  Nuckolls  t.  Pence,  SSI  lawz, 
582.  S  N.  W.  6S1.  Should  we  find  there  was 
such  a  sale  as  to  pass  title  as  between  the 
Itartles,  It  Is  nevertheless  true  that  Dunning 
the  vendor  was  to  keep  possession  of  the 
property  until  some  time  in  the  fall  or 
winter,  and  there  Is  no  testimony  in  the 
record  as  to  any  subsequent  change  of  pos- 
session. Plaintiff  says,  however,  that  in- 
tervoier  bad  actual  notice  of  Its  mortgage 
•whm  it  took  Its  security,  and  It  Introduced 
testimony  to  establish  its  claim.  It  failed, 
bowerer,  to  produce  enough  to  overcome  the 
denials  made  by  Intervener.  Under  section 
2906  of  the  Oode  the  burden  was  upon 
plaintiff  to  show  actual  notice,  and  this  it 
did  not  da  We  have  gme  over  the  case 
with  great  care,  and  discover  no  reason  for 
diBtmblng  the  finding  of  the  trial  court 

Tlie  Judgment  la  tbentan  afllrmed.. 


BBTTAMIBB  «t  aL  v.  SMITH  et  aJ. 

(Snprane   Court   of   Iowa.  Feb.   9,  1906.) 

Bnxa  aud  Notes— Bona  Fide  Pitbcbasibs 
— PnXCHASE  IN  Ddx  Coubsb. 

A  bank  or  its  president  purchased  (or 
plalntitfs  a  note  indorsed  in  blank,  secured  by 
mortgage,  and  retained  the  note  and  mortgage 
in  its  or  his  possesaioo.  The  president  of  the 
bank  was  a  fiscal  agent  for  defraidant,  having 
in  bis  possession  several  thousand  *  dollars  to 
inv^t  tor  the  latter.  On  the  occasion  of  a 
visit  of  defendant,  the  bank  president  showed 
him  the  note  and  mortgage,  and  Informed  bim 
that  they  were  bis  (defendant's)  property,  and 
represented  that  part  of  the  funds  were  in- 
vested for  him.  Defendant  had  no  knowledge 
of  plaintiffs'  rights  in  the  note  and  mortgage. 
£r«M»  that  def  «idant  did  not,  by  the  transae> 


tion  with  the  bank  prerident  purchase  the  note 
In  the  usual  course  of  business,  so  as  to  become 
a  bona  fide  holder  thereof,  but  merely  ratified 
the  acts  of  the  president  as  ids  agent,  and  bis 
rights  in  the  note  and  mortgage  were  subject 
to  those  of  pTalntiffti. 

Appeal  from  District  Oour^  Adams  Couu' 
t^;  W.  IL  Iflller,  Jndgeu 

8idt  In  eqoltr  to  recorar  a  note  and  a 
mortage  securing  Uie  same,  alleged  to  be 
the  property  of  ttie  pialntura.  TbB  defends 
ant  Bmltb  ansmred  claiming  to  be  the  own- 
er thereof.  There  was  a  trial  and  a  Judg- 
mrait  tor  the  i^alntlffs.  The  defWdant 
Smitti  alone  appeals.  Affirmed. 

Crum,  Jaqua  &  Orum,  for  appelant  SulU- 
van  &  SolUTsn  and  F.  0.  O.  Key,  for  appel- 
lees. 

SHERWIN,  J.  The  plaintiffs  were  depos- 
itors In  the  Coming  State  Savings  Bank,  of 
which  F.  L.  La  Bue  was  at  the  time  the 
president,  and  E.  A.  Scholz  the  vice  presi- 
dent The  evidence  shows  that  in  March, 
1903,  the  bank  or  La  Rue  purdiased  for  the 
plaintiffs  with  their  funds  a  certain  note  of 
$5,000,  executed  by  Ttoa.  L.  and  Lucy  A. 
Maxwdl  to  E.  A.  Scholz.  The  note  was  in- 
dorsed Bchols  In  blank,  and  the  mort- 
gage  securing  the  same  was  duly  assigned  to 
the  plaintiffs  by  a  written  assignment  that 
was  not  recorded.  The  note  and  mortgage 
were  retained  In  the  bank  or  by  X«  Rue  until 
the  failure  tliereof  In  March,  1904.  For  sev- 
wal  years  prior  to  the  failure  of  the  bank 
La  Rue  had  been  the  agent  of  the  appel- 
lant Smith,  a'  nonresident  of  the  state,  to 
investing  money  and  leasing  land,  and  In 
April,  1001,  La  Rue  had  In  his  hand  as  sudi 
agent  some  $8,000  tn  cash,  notes,  and  bonds. 
Smith  was  in  Coming  In  October,  1908,  and 
was  then  informed  by  La  Rue  that  his  invest- 
ments for  him  w&n  nluable.  &nlth  re- 
turned to  Coming  In  Janiary,  and  at  that 
time  La  Rue  exhibited  to  him  notes  and  se- 
curitles  which  he  daimed  he  had  secured  for 
him  by  purchase  and  otherwise,  and  amongst 
them  were  the  note  and  mortgage  executed 
by  the  Maxwells.  Smith  testified:  "Mr.  La 
Rue  showed  me  that  day,  as  my  property — 
the  outcome  and  proceeds  of  the  business  he 
had  been  transacting  for  me  during  the  three 
years— the  Maxwell  note  and  m«tgage  for 
$5,000,  a  note  for  $8,000,  signed  by  H.  H.  La 
Bue  and  himself,  and  $1,500  of  Prescott 
Bank  stock.  The  papers  I  have  named,  with 
some  other  papers  of  mine,  I  left  with  htm, 
and  he  gave  me  a  receipt  for  them.  *  *  * 
He  kept  them  theee.  •  *  *  He  showed  me 
where  he  kept  them,"  and  "put  them  back 
In  the  safe."  Smith  testified  further  that  be 
did  not  know  that  La  Rue  had  purchased  the 
Maxwell  note  for  bim  until  then,  and  at  that 
time  he  had  no  money  In  the  La  Rue  Bank. 
He  also  testified  that  the  funds  La  Rue  in- 
vested for  him  were  Invested  In  mortgages, 
notes,  and  bonds.  We  have  set  out  Smith's 
teatlmony  thus  fully  for  the  purpose  of  ibow- 
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Ing  tbe  real  natnre  of  the  tainsactlon  be- 
tween him  and  La  Rue  at  that  time,  for  be 
now  contends  that  he  then  acquired  title  to 
the  note  in  good  faith,  for  a  valuable  consid- 
eration, and  without  notice  of  any  defect  In 
La  Rue's  title  or  right  to  transfer  It  to  him. 

The  appelant  relies  on  the  iwlndple  that 
a  negotiable  note  Indorsed  in  blank  passes 
d^Tety,  and  emtends  that  Smith,  not  know- 
ing that  It  was  the  property  of  the  plalntlfih, 
became  the  bona  Me  header  thereof.  But  a 
bona  fide  holder  most  be  a  purchaser  "in  the 
usual  course  of  business."  2  Randolph  on 
Com.  Paper,  988;  Wormer  t.  Waterloo  Agri- 
cultural Works,  60  Iowa,  262.  The  *ooly 
ground  on  which  the  appellant's  contention 
can  poeslMy  rest  Is  that  he  took  the  note  in 
satisfaction  or  payment  of  a  pre-existing  debt 
due  him  from  La  Rue,  and,  If  there  was  erl- 
d»ce  t»  support  such  theory,  there  could 
be  no  doubt  as  to  bis  legal  rights.  Johnson 
V.  Barney,  1  Iowa,  531 ;  Iowa  Collie  v.  Hill, 
12  Iowa,  462;  Bank  t.  Hall,  106  Iowa,  641, 
76  N.  W.  832.  The  difficulty  with  his  posi- 
tion 1b,  however,  that  he  did  not  so  tabe  the 
note.  La  Rue  was  his  agent  and  exhibited 
the  note  simply  as  one  having  been  thereto- 
fore purchased  with  his  money.  There  was 
no  pretense  of  a  present  purchase  thereof  or 
of  Its  acc^tance  In  extinguishment  of  any 
debt  due  to  the  appellant  If  there  ever  was 
a  purchase  of  tbe  note  for  or  on  account  of 
the  appellant,  it  was  made  by  his  agent  with 
full  knowledge  of  the  plaintiffs'  ownership 
thereof;  and  hence  In  the  transaction  In 
question  Smith  did  no  more  than  to  ratify 
tbe  alleged  purchase,  and  was  not  a  bona  flde 
holder  within  the  meaning  of  the  law.  Bald- 
win T.  Davis  (Iowa)  91  N.  W.  778,  and  cases 
cited;  1  Randolph  on  C<Hn.  Paper,  779;  Rlck- 
le  V.  Dow,  S9  Mich.  91 ;  Kelly  t.  Pember,  86 
Vt.  188. 

Tbe  Judgment  of  the  district  court  la  clear> 
ly  right,  and  It  is  affirmed. 


BLAGEliBDGE  &  BLA.GKLBDOB 
DAVia 

(Supreme  Court  of  Iowa.  Feb.  8^  1906.) 

L  Tbnanct  in  Coiuion  —  Cohtuot  bt  Co- 
tenant. 

Two  brothers  and  a  sister  held  title  to 
land  in  common.  One  of  the  brothers  was  in 
the  active  control  of  the  land,  and  the  sister 
was  in  the  habit  of  approving  his  acta  with 
reference  to  the  proper^.  He  agreed  to  ex- 
change a  part  of  the  land  without  consulting 
tbe  sister.  Held,  that  the  contract  for  the  ex- 
change of  tbe  land  was  not  binding  on  the 
sister. 

[Ed.  Note; — For  cases  In  point,  see  vol.  45, 
Cent.  Dig.  Tenancy  In  Common,  M  125,  131.] 

2.  Apfbai.  —  FinDntaa'or  Tbul  Coubt  — 

OONCLUSIVKNISS. 

The  findings  of  the  trial  court  will  not  be 
disturbed,  where  there  is  any  evidence  on  which 
they  may  fairly  be  based. 

[Eld.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  H  S979-S9S2.j 


3.  BaoEEM— Bmflothent  to  Pbocubb  Pm- 
OHAsaa  —  CoHTinsATioiv  —  Buboeh  or 

PaooF. 

A  real  estats  broker,  employed  to  procure 
a  purchaser  of  land  for  a  fixed  price,  or  any 
other  price  below  that  consented  to  by  the 
owner,  has  the  bnrden  of  proving  that  he  pro- 
duced a  person  with  whom  tbe  owner  reached 
an  agreement  of  sale  or  exchange,  and  that 
such  person  was  able  and  willing  to  carry  oat 
such  agreement,  in  order  to  recover  the  com- 
missions provided  for. 

[Ed.  Note. — For  eases  in  point,  asa  toL  8L 
Cent.  Dig.  Brokers,  H  10«,  lOsT] 

4.  Saub. 

An  owner  employed  a  broker  to  procure 
a  purchaser  for  hia  land  on  specified  terms. 
The  broker  produced  a  third  person,  who  of- 
fered to  buy  and  to  convey  certain  land  in 
exchange  therefor,  and  to  pay  a  specified  sum 
in  addition.  Held,  that  the  broker,  in  order 
to  recover  his  commissions,  must  ^rove  that 
the  owner  and  third  person  reached  an  agree- 
ment, and  that  the  uiird  person  had  title  or 
was  authorized  to  convey  the  land  offered  in 
exchange,  though  he  was  financially  able  to 
respond  in  damages  on  a  failure  of  title. 

[Ed.  Note. — ^For  cases  in  poinV  mb  toL  & 
Cent.  Dig.  Brokers,  H  104,  106.] 

6.  EXCHANQE  OF  PBOPnTT  —  CONTBACT  — 

Rights  or  Parties. 

Each  party  to  a  contract  for  the  ezchangs 
of  land  is  entitled  to  receive  a  good  title  to 
the  land  which  the  other  party  agreed  to  con- 
vey, and  the  inability  on  the  part  of  eithv  to 
make  good  his  agreemuit  relieves  the  oA« 
from  the  obligation  to  perform. 

Appeal  from  District  Court,  Davla  County; 
0.  W.  ■Vermillion,  Judge. 

Action  to  recover  commissions  alleged  to 
have  been  earned  by  plalntUFs  under  an  agree- 
ment to  make  or  procure  a  sale  of  land  owned 
by  the  defendant.  A  jury  having  been  waiv- 
ed, the  case  was  tried  to  the  court  There 
was  Judgment  for  defMidant,  and  plaintiffs 
appeal.  Affirmed. 

Wherry  &  Walker,  E.  S.  McCord,  and 
Payne  ft  Sowers,  for  appellants.  A.  0.  Stedt 
and  H.  O.  Taylor,  for  appellee. 

WEAVER,  J.  The  agreement  declared 
upon  is  In  writing,  and  by  its  terms  defend- 
ant promised  that,  in  the  event  plaintiff  firm 
"sells  or  causes  to  be  sold  the  farma  now 
listed  by  me,  1,400  acres,  I  will  then  pay 
them  the  sum  of  $2,000  for  selling  same  at 
the  price  agreed  upon,  which  la  $76,000,  or 
any  other  price  below  that  consented  to  by 
me."  It  is  the  claim  of  plaintiffs  that  they 
brought  defendant  Into  communication  with 
a  customer  with  whom  a  verbal  agre^nent 
was  reached  by  which  the  defendant  under- 
took to  convey  to  said  customer  tbe  farm 
lands  mentioned  In  the  commission  contract. 
In  consideration  of  the  conveyance  to  him  by 
said  customer  of  various  lots  and  tracts  of 
land  in  the  city  of  Ottumwa  to  the  a^rreed 
value  of  $35,000  and  the  payment  of  $20.0(W 
In  cash  and  $20,000  In  five  years*  tlnw,  with 
Interest  thereon  at  6  per  cent  It  la  further 
allied  that,  tbe  terms  having  beoi  agreed 
upon,  the  matter  of  reducing  th^  to  writ- 
ing was  postponed  until  the  following  morn- 
ing, at  which  time,  witboat  any  tanSt  or  Call- 
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nreupon  tbepart  ofplalntufs  orof  fhecoa* 
tomer  jtracnittd  hs  thein,tlie  defnoidant  re- 
fused to  pcrfbrmlilfl  agnementor  tocoiunim- 
mate  the  gale  or  esdiaiice  of  property.  The 
defendant  admits  making  the  oommiBSlon  con- 
tract, but  denlea  the  oUm  allecationfl  of  the 
petition. 

The  evidence  tends  to  show,  without 
ealous  controTORT,  that  plalntUfs  approach- 
ed Mr.  Mannlsc  of  Ottmnwa,  for  the  pur- 
pose of  Interesting  him  In  the  purchase  of 
defendants  land,  and  that  a  meeting  between 
defendant  and  Mr.  M«"Ti*"g  was  thns  broni^t 
about  Negotlatloiw  conttamed  during  the 
day,  with  the  result  that  a  list  of  the  lots 
and  tracts  of  land  to  be  conveyed  by  Man- 
ning to  the  defendant  In  part  consideration 
fOr  the  iffoperty  of  the  latter  was  made  out 
and  prices  agreed  upon.  It  appears,  how- 
ever, that  Included  In  the  list  idrave  mention- 
ed were  100  South  Ottamwa  lots,  which  were 
to  be  selected  from  a  larger  number,  and  de- 
fendant expressed  the  desire  to  visit  and 
inspect  this  propwly  again,  and  to  postpone 
the  ctmcluslon  of  the  contract  tor  that  pur- 
pose until  the  next  morning,  and  to  have 
his  own  counsel,  not  tb»i  present,  go  over 
the  matter  wttik  them  and  draw  the  necessary 
papers.  According  to  Mr.  Manning's  state- 
ment as  a  witness,  the  negotlatlais  on  that 
day  concluded  In  the  following  mannw: 
■*DaTlB  said:  'W^,  I  guess  this  la  a  trade. 
I  would  like  to  have  had  Judge  Steck  here 
to  have  gone  over  tiie  matter  with  us;  but 
if  you  are  willing  to  call  It  a  trade,  I  am.* 
He  said:  *I  would  like,  however,  to  go  and 
examine  the  Sooth  Ottumwa  lots.  I  havei't 
the  lay  of  those  lots  exactly  In  my  mind, 
and  If  yon  will  go  with  me  In  the  morning  to 
look  at  those  lota.  I  woidd  like  to  have  you  do 
it*  I  said:  'Certainly,  I  will.*  Mr.  Black- 
ledge  then  said  that  he  always  liked  to  close 
these  things  up  when  the  parties  agreed.  Mr. 
Davis  said  It  was  too  late  that  night,  and  he 
wanted  Mr.  Stecik  to  draw  the  writing. 
Blaekledge  got  up  and  said,  'Well,  do  I  un- 
derstand you  this  Is  a  trader  Davis  said, 

^Well.  my  word  Is  good,  and  I  guess  Mr.  Man- 
ning's word  Is  good.*  I  said  'Well.  JefT,  If 
yon  do  your  part,  I  will  be  there  with  mine.' 
We  then  said  we  would  meet  the  next  morn- 
ing at  Stedi^s  office  and  prepare  a  wrlttm 
contract"  . 

According  to  the  def^idanf s  verrion,  his 
statement  at  this  time  was  to  the  effect  liut 
if  be  found  the  propeitr  to  be  what  he 
thought  it  was  be  would  trade;  that  he 
would  take  tiie  list  and  submit  It  to  his  at- 
torney, and  If  found  satisfactory  by  him  Xbvs 

*  would  go  over  In  the  morning  and  look  at 
the  100  lots  of  south  side  property.  On  the 
following  morning  defendant  went  to  the  of- 
Hce  of  his  attwney,  Judge  Steck.  and  claims 
to  have  then  ucertolned  that  the  location  of 
the  loto  on  the  south  side.  Instead  of  b^ng 
contlguons,  OT  near^  so,  as  represented  by 
Manning,  were  scattered  over  the  entire  ad- 
dition, and  that  Manning  was  not  in  fttct  tin 


owner  of  more  than  a  fractional  Interest  In 
them.  Whw  Manning  and  the  platotUb 
arrived  at  Steed's  office,  and  the  defendant 
had  made  known  his  objections  to  conclud- 
ing the  trade  on  the  basis  of  the  list  made  on 
the  iwecedlng  day,  negotlatlcms  were  then  re- 
iqtened  looking  to  the  substitution  of  other 
propwty  In  the  trade  to  the  place  of  the  south 
side  lots.  Mannli«  questioned  whether  the 
price'  of  976,000  put  upon  defmdan^s  land 
iraa  not  too  high,  and  later  In  the  day  took 
tile  tnUn  and  went  out  to  examine  It  or 
some  part  of  It   No  t^reement  was  reached, 
and  the  titorts  of  Manning  and  the  defendant 
by  his  counsel,  to  get  togetlmr  upon  some 
proposition,  were  continued  tnm  time  to  time 
down  to  near  the  date  of  tiie  trial  this 
case  In  the  court  below.  Wboi  the  parties 
I  failed  to  cmntdete  the  contract  as  contem- 
I  plated,  (m  tiie  morning  after  the  first  meeting 
i  above  referred  to,  thwa  was  no  assertion  or 
t  claim  pot  forward  by  the  plaintiffs,  so  ffer  aa 
;  tiw  record  discloses,  ttmt  an  agreement  of 
i  sale  cx  exiduuage  had  In  fact  already  been, 
j  made,  or  that  tb^r  oommlssltm  had  then  been 
I  earned.  Nelthor  does  It  appear  that  Manning 
tiien  supposed  or  ctmtended  that  he  had  any 
deflnite  and  settied  agreement  wltti  tiie  de- 
foMlant,  which  the  latter  ought  to  carry  out ; 
but,  on  the  contrary,  both  parties  seem  to 
I  have  proceeded  on  the  theory  that  the  matter 
'  had  not  been  carried  b^ond  the  stage  of  ne- 
;  gotiation,  which  was  thereafter  continued  for 
i  a  considerable  pwlod.   It  la  conceded  that 
j  the  South  Ottumwa  lots  were  owned  Xsj  Man- 
;  nlng  In  commcm  wltii  a  brother  and  sister. 
I  There  Is  some  evldoice  of  the  knowle^e  of 
j  tiie  brother  of  the  prcqposed  dispo8lti<m  of  tiie 
I  property,  but  none  so  far  as  tiie  sister  la  cm- 
I  cerned.  Manning  testifies  In  a  g«ieral  way 
'  to  his  control  and  managemmt  of  the  ivep- 
I  wty,  that  It  was  a  part  of  the  esteto  left  by 
!  their  father,  after  whose  death  the  three  dill- 
!  dren  had  consented  to  bold  the  titie  to  com- 
mon, to  enable  tiie  wltoess  to  sell  It  and 
avoid  handling  separate  tracts.  He  says: 
*^e  proper^  owned  by  my  sister  Anna  and 
i  brother  Will  and  myself  I  have  had  the  dls- 
i  position,  cfmtrol,  and  managemcEQt  of  fbr 
i  them.  I  have  always  consulted  with  them 
■  when  I  made  a  sale  of  any  kind,  but  It  has 
,  always  been  apiwoved  by  tbem,  and  I  was 
j  managing  their  property  tia  than.   I  con- 
sulted with  my  brotber  as  to  the  making  Af 
thbi  trade.  We  wait  over  to  tbe  farm  with 
Mr.  Davis,  but  my  dster  was  In  Orlnnell,  and 
I  hadn't  c(nnmunlcated  wHb  her.  It  was 
agreed  between  my  brother,  my  slBt»,  and 
myself,  at  tbe  division  of  tbe  estate  of  my 
father,  when  we  became  the  owners  ct  this 
property,  that  I  should  make  all  the  selec- 
tions for  my  sister,  and  that  any  time  we 
eonld  change  the  lots  and  snborbnn  property 
for  farm  land  we  would  do  so.'* 

The  substance  of  this  and  otiier  testimeny 
iQxm  tills  point  la  to  the  effect  that  the  wit- 
ness was  In  the  active  control  and  oversight 
of  tbe  land  and  that  his  sister  was  !■  the 
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habit  of  accqpUnff  and  avprovliig  his  acts  or 
advice  wltb  nferenoe  to  ancli  property*  It 
apiwanii  bowerw,  that  upon  all  prerlova  oe- 
caaloDs  he  had  couiultad  with  hts  brotlur 
and  slater  and  bad  their  apfworal  aa  to  aalea 
of  the  oominon  propwtar;  but  In  the  ^aaont 
Inatonce  he  did  not  onanli  the  lattor.  We 
think  It  qnlte  dear  that  no  ancli  avthacity 
la  here  abown  aa  would  make  the  contract  of 
the  witness  quedflcally  euforoeable  against 
his  alatw.  Neither  the  brother  nor  siatw 
teatlfied  aa  a  witness  In  the  case.  Upon  the 
case  thus  made  there  Is  nothing  calling  tor  a 
reversal  of  the  indgment  appealed  trtMn.  The 
findings  and  Jndgntent  of  the  trial  court  upon 
the  facts  are  to  be  treated  by  us  as  having 
iiiB  force  and  effect  of  a  verdict  of  a  jury, 
and  we  cannot  ovwrule  them,  if  there  be 
any  evldmce  on  which  th^  may  reasonaUy 
or  fairly  be  baaed.  That  there  Is  evldemoe 
which,  if  beUfived  by  the  trial  court,  does 
support  Its  ooDfilusiMis,  cannot  be  denied. 

Assuming,  for  the  •ake  of  aiyoment,  that 
plaintUEa  could  have  earned  their  commission 
by  producing  a  customer  ready,  aUe,  and 
willing  to  take  tlie  defendant's  property  on 
Ute  authorised  terms,  these  la  no  sufBclei}t 
showing  that  this  was  done.  The  authorised 
price  was  975,000  In  money.  To  earn  a  com- 
mission  under  the  altmuitlve  clause  of  tba 
agency  contract,  "or  any  other  price  below 
that  oonaented  to  by  me^"  the  burden  was  up- 
on idalntlffs,  according  to  their  own  theory, 
to  show  afflrmatlT^  that  they  did  In  fact 
produce  a  person  with  whom  defendant 
reached  an  agr«y*mffnt  of  ule  or  wchsnge  In 
whldk  the  minds  of  the  parties  had  met  aa  to 
the  property  which  waa  the  subject  of  such 
sale  or  ezdkanga  and  the  terms  and  price  on 
which  the  same  was  to  be  consummated,  and 
that  the  customer  was  ready,  abl%  and  willing 
then  and  there  to  carry  out  sudi  agreonent 
As  applied  to  the  alleged  agreenuot  withHanp 
nlni^  It  was  Incnmboit  upon  plaintiff  to  show, 
among  other  things,  that  Manning  had  good 
title  to  the  South  Ottumwa  lots,  or  was  duly 
anthnlsed  by  the  bolder  of  auch  title  to  dis- 
pose of  them.  In  this  respect,  as  we  have  al- 
ready intimated,  we  think  the  finding  of  the 
trial  court  may  be  upheld.  The  fact  that 
Manning  was  flnanclally  able  to  respond  Id 
damages  tat  any  tkllure  of  title  to  the  j^agv- 
tf  to  be  omveyed  by  bim  does  not  cure  this 
objection.  Bach  party  to  the  proposed  ex- 
change was  entitled  to  receive  a  good  and  suf- 
ficient title  to  the  v^  property  whldi  the 
other  party  agreed  to  convey  to  him,  and  in- 
ability <m  part  of  rttber  to  make  good  hla 
agreonent  relieves  the  other  from  obligation 
to  perform.  Snyder  v.  Fldlw,  126  Iowa,  878; 
101  N.  W.  180. 

Other  qnefltlom  have  been  argued  by  coun- 
sel ;  but,  aa  we  find  no  reastm  for  overmllng 
tiie  flndli^  of  the  court  below  upon  the  one 
already  conaldwed,  and  titilB  Is  dedslve  of 
the  appeal,  we  sball  not  attend  to  pass  upon 
them. 

The  Jodgment  of  tlie  district  oeurt  is  af- 
firmed. 


GILBBBTSON,  State  TreMurer.  v.  OUTEB 
staL 

<8nprcBw  Goort  of  Iowa.  Feb.  &  1906-) 
Taxatioif— GoiXAmai.  iMBniTAHCE  Tax— 

IHDSBTIDNBSS  TO  NORBHUIWItT. 

An  lnd«bt«diieis  to  a  nonresident  hAving 
no  agent  in  th«  state,  dw  having  the  evidence 
ol  indebtsdnasB,  is  not  tntangiUe  property 
within  the  itattk  liable  to  an  inberitanee  tax, 
ondw  Ood^  8  1487. 

Appeal  from  District  Court,  Monona  Oonn- 
ly;  G.  W.  Wakefield,  Judge. 

Suit  for  the  collection  of  an  Inheritance  tax 
on  the  personal  estate  of  Julia  P.  Whiting. 
Judgment  for  the  defendants,  from  which 
the  plaintiff  appeals.  AflSrmed. 

ObaB.  W.  Mullan,  At^.  Oen.,  iae  appellant 
J.  M.  Holt  and  J.  L.  Oamey,  for  appellees. 

SHBRWIN,  J.  At  the  time  of  ber  death 
Julia  P.  WUtlng  was  a  resident  ot  ttae  atste 
of  New  Hampshire.  Some  time  prior  tb«wto 
she  had  deposited  monc^  In  banks  in  this 
state,  rectfvlng  therefor  certificatsa  <it  de- 
posit in  the  usual  form,  whlcb  certltlcatee  abe 
owned  and  had  in  her  possession  in  New 
Hampshire  at  the  time  of  ber  deceaae.  She 
also  owned,  and  bad  In  ber  pooseaaton  at 
said  time  and  place,  otbu-  evldsnoea  ct  in- 
debtedness and  sacurlttes  tbwefor  in  the 
form  of  notes  and  mortgsgasL  debts  ngn- 
sented  ttawelo^  being  owed  bf  real  don  t»  d 
this  state,  and  an  interest  in  shares  of  stock 
of  an  Iowa  corporation.  She  died  teatata, 
devising  this  property  to  collateral  heirs,  and 
the  pUdntiff  claima  tbat  It  Is  subject  to  the 
payment  of  a  collateral  inheritance  tax  under 
the  provlaiona  of  sectkm  1467  of  the  Code, 
which  is  aa  fidlowa,  so  far  aa  it  la  material 
here.  "All  property  within  the  JnriadictloD 
of  this  state,  and  any  interest  tbaralaL.  wbcflH  . 
er  betonging  to  the  InbaUtanta  of  tUs  state 
or  not  and  whether  tangible  or  intangible, 
which  shall  pass  by  will  or  by  the  atatotea  of 
inberitanee  of  this  or  any  othw  atata,  or  hr 
deed,  grant,  aale  or  made  or  Intended 
to  take  elEsct  in  poosssslon  or  m^ayamt' 
after  the  death  of  the  grantor  or  dooM-,  t» 
any  person  In  trust  or  otbmwlssb  other  than 
to  w  f  OT  the  use  of  tbe  fatiw.  motber, 
hnsbaDd.  wife,  lineal  daocsndant,  adopted 
diild,  tile  lineal  deaooidaot  of  an  adopted 
child  or  a  decedent,  or  to  charitable,  educa- 
tional or  religions  aodattaa  or  institntinis 
within  this  state  •  •  •»  la  ailbjeet  to  pay 
a  collataral  inheritance  tax  to  the  state  of 
Iowa. 

me  domicile  of  the  testator  waa  In  New 
Hampahlra,  and  the  eartiflcatis  vt  deport ' 
and  otbw  sfvltaicea  of  tndebtednesa  InTtdvad 
hweln  ware  in  ber  pnsseeslwi  there  at  the 
time  of  ber  death.  But  the  appellant  con- 
tends tiut  the  Indebtedness  owiiag  to  her  by 
realdenta  of  this  state  at  tba  time  of  ber 
death,  was  intangible  property  within  Ibis 
state,  subject  to  Ita  Jurisdiction  and  HaUe 
to  pay  an  Inheiltanoe  tax.  Tbm  oontrora^ 
presents  for  determination  but  one  legal 
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qmsticHi,  namely,  was  the  propesly  of  tha 
deceased  wltbln  tbe  Jnriadictloii  of  this  state 
at  tbe  time  of  her  death?  Tbeie  Is  a  oon- 
flict  In  tbe  adjudicated  cases  as  to  whether 
such  eridences  of  Indebtedness  are  taxable  at 
tbe  domicile  of  tbe  owner,  or  whether  the 
actual  situs  of  such  property  and  not  the 
domicile  of  the  owner  determines  tbe  llabllltf 
to  taxation.  The  great  w^bt  of  anttx^tT', 
however,  supports  the  hoMlng  of  our  own 
cases  that  this  spedes  of  personal  property, 
which  is  In  a  Bense  Intangible  and  Incor- 
poreal, Is  taxable  at  tbe  domicile  of  the 
owner,  and  not  elsewhere,  unless  tbe  owner 
baa  himself  given  It  a  different  situs.  In  the 
early  case  of  Olty  of  Davenport  et  al.  v.  M. 
A  M.  B.  R.  Oompany.  12  Iowa,  S39,  tbe  city 
of  Davenport  and  tbe  connty  of  Scott  under- 
took to  tax  mortgages  which  bad  been  placed 
on  property  of  the  defendant  In  this  state, 
but  which  were  owned  and  held  by  nonresi- 
dents of  the  state.  At  that  time  the  statute 
provided  that  all  real  and  personal  property 
"wltbln  this  state"  was  subject  to  taxation, 
etc.  In  dlscnsslng  tbe  question  whether  the 
mortgages  were  property  within  this  state, 
this  court,  speaking  throagh  Baldwin,  J., 
■aid :  "It  Is  true  that  the  eAtaa  of  tbe  prop- 
erty mortgaged  Is  within  tiie  Jurisdiction  of 
tbe  state;  but  the  mortgage  Itself,  being  per^ 
aonal  property,  a  chose  in  action,  attaches  to 
tbe  person  at  tbB  owner.  It  is  agreed 
*  *  *  that  the  owners  and  holders  of  the 
mortgages  are  nonresidents  of  tbe  state.  If 
so,  and  the  property  in  the  mor^ge  attaches 
to  the  person  of  the  owner.  It  follows  that 
these  mortgagee  are  not  property  wltbln  the 
■tate,  and,  if  not,  tb^  are  not  tbe  subject 
of  taxation."  In  Hunter  v.  Board  of  Su- 
pervisors, 88  Iowa,  876,  11  Am.  Rep.  182, 
a  resident  of  this  state  bad  deposited  In  a 
bank  In  Illinois  for  safe-keeping  notes  which 
tiad  nevw  been  in  this  state.  In  holding  that 
the  debt  evidenced  by  the  notes  was  taxable 
In  this  state  it  was  said:  "Tbe  property 
In  the  evidence  of  tbe  debt  la  not  taxable, 
and  hence  whether  tb.e  'credit'  or  'debt'  was 
or  was  not  subject  to  taxation  at  the  time 
cannot  be  determined  alone  by  the  situs  of 
the  evidence.  The  debt  due,  of  which  the 
notes  are  tbe  evidence.  Is  property  vested  in 
tbe  owner  wherever  be  may  reside.  This 
property  In  the  right — ^the  chose  in  action — 
la  as  absolute  a  property  therein,  and  he  Is 
as  well  oititled  to  It,  as  he  Is  to  tangible 
property  In  possession;  and  this  speclee  of 
property,  debts  due,  must,  In  the  nature  of 
tbbigs,  follow  and  be  with  tbe  owner,  ex- 
cept, perhaps,  where  be  has  conferred  au- 
thority upon  some  one  else  as  his  agent  to 
loan,  manage,  receive,  and  collect  the  same 
for  him.   •   •   •  right  to  the  'money 

Tlue'  being  In  the  appellant,  tbe  property  in 
the  right  must  of  necessity  be  In  the  place 
where  be  resides,  Irrespecttve  of  the  situs 
of  the  evidence." 

Tbe  principle  announced  In  these  twa 
la  clearly  omtndling  In  this,  and  It  la 


BiQiported  by  ttw  weight  of  anthorlty,  as  wa 
have  said.  Jndge  Gooley,  in  his  vrork  on 
Taxation,  says :  *The  state  has  no  Jurisdic- 
tion to  assess  a  tax  as  a  personal  charge 
against  nonreeldents.  Neither  can  tbe  per- 
sonalty of  a  nonresldait  be  taxed,  unless  It 
has  an  actual  sltDS  #ittiin  tbe  state,  so  as 
to  be  under  the  protection  of  Its  laws.  The 
mere  right  of  a  foreign  creditor  to  receive 
from  his  debtor  within  the  state  the  payment 
of  bis  demand  cannot  be  subjected  to  taxa- 
tion Within  the  state.  It  is  a  right  that  is 
personal  to  the  creditor  where  he  resides, 
and  the  residence  or  place  of  bualness  of  bis 
debtor  is  immaterial."  1  Cooley  on  Taxation 
<8d  Bd.)  24.  The  general  rule  is  stated  thus 
in  1  Desty  on  Taxation,  826;  "The  situs  of 
invisible  and  Intangible  property,  not  grow- 
ing out  of  real  estate,  Is  with  tbe  owner. 
•  •  •  Intangible  property  has  no  actual 
situs.  If  for  purposes  of  taxation  it  be  as- 
signed a  situs,  it  should  be  tbe  place  where 
it  Is  owned,  not  the  place  where  It  Is  owed. 
To  make  It  follow  tbe  debtor,  instead  of  the 
creditor.  Is  to  tax  poverty,  instead  of  wealth. 
A  debt  has  Its  situs  at  tbe  residence  of  the 
creditor,  and  may  be  there  taxed."  This 
general  rule  has  been  announced  by  tbe  Su- 
preme Court  of  the  United  States.  In  Klrt- 
land  V.  Hotchklss,  100  U.  S.  491,  25  L.  Ed, 
558,  Judge  Harlan  says:  "The  debt  In  ques- 
tion, altbongh  a  species  of  Intangible  prop- 
erty, may  for  the  purposes  of  taxation,  If 
not  for  all  purposes,  be  regarded  as  situated 
at  the  domicile  of  the  creditor.  It  Is  noue 
the  less  property  because  Its  amount  and  ma* 
turity  are  set  forth  In  a  bond.  That  bond, 
wherever  actually  held  or  deposited,  is,  at 
best,  only  evidence  of  the  debt,  not  the  debt 
Itself.  The  bond  may  be  destroyed,  but  the 
debt  *  •  *  the  right  to  demand  the  re- 
payment of  the  money  loaned,  with  tbe 
stipulated  Interest,  remains.  Nor  is  the  lo- 
cality of  the  debt  for  tbe  purposes  of  taxa- 
tion affected  by  the  fact  that  it  is  secured 
by  mortgage  upon  real  estate  situated  In  Il- 
linois." The  rule  is  followed  in  New  Or- 
leans V.  Stemple,  176  U.  S.  309,  20  Sup.  Ct 
110,  44  li.  Ed.  174,  and  in  the  following, 
among  other,  cases ;  Boyd  v.  Selma,  96  Ala. 
144,  11  South.  883,  36  L.  R.  A.  729  (and  see 
extended  note  therein  on  the  subject  and 
cases  cited);  People  v.  Park,  23  Gal.  13a 

Tbe  general  rule  as  to  succession  and  dis- 
tribution is  based  on  the  same  principle;  tbe 
law  of  the  domicile  ordinarily  deciding 
whether  a  person  may  take  as  heir  or  dis- 
tributee. "It  Is  founded  In  a  great  measure 
upon  tbe  doctrine  that  movables  have  no 
Bltns  and  accompany  tbe  person  of  tbe  own- 
er." Story  on  the  Conflict  of  Laws  (8th  Ed.) 
481 ;  Dicey  on  the  Conflict  of  Laws,  678;  Ca- 
ruth  V.  Caruth  (Iowa)  108  N.  W.  103.  Some 
of  the  courts  have  held  that  the  actual  situs 
of  the  notes  or  otb«r  evidence  of  tbe  debt 
determine  the  right  to  tax;  but  ev?n  under 
such  rule  the  plaintiff  can  claim  nothing,  be- 
cause the  oertlflcatea  and  notes  involved  were 
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actaall7  la  a  torelga  state  at  tbe  domicile  of 
the  testator.  Bridges  t.  Grlffln,  83  Ga.  US, 
la  the  oalj  cue  dted  by  tiw  ai^Uant,  and 
tbe  only  one  Hat  we  bare  been  able  to  find, 
that  holds  that  tbe  residence  vt  tbe  debtor 
fixes  tbe  sltns  of  the  property.  In  Tappan  t. 
Bank.  80  U.  8.  490,  22  li.  Ed.  180,  relied  upon 
by  sppeHlsat,  It  was  held  that  natlcmal  bank 
Bbtxk  was  taxable  at  the  place  wboe  the 
bank  was  located,  IrrespectlTe  of  tbe  domicile 
of  the  owner  of  the  shares;  bnt  the  dedslon 
was  based  on  the  national  banking  act,  which 
expressly  so  provided.  In  Mager  t.  Orlma, 
8  How.  MO;  12  li.  Ed.  1168,  the  qnestlon  In- 
volved  here  was  not  dlseossed,  the  ease  de- 
ciding a  constltntlcmal  qnesUon  only.  Tbe 
other  cases  relied  on  by  appellant  follow  tbe 
rule  referred  to  that  the  actual  sitns  of  the 
notes  or  other  evidences  of  dAt  ordinarily 
determine  the  place  of  taxation. 

Whether  a  nonretident  creditor,  1^  placing 
bis  Intangible  propoly  In  llie  hands  of  an 
agent  within  this  state  for  management  and 
control  for  business  pnqKises  may  fix  its  sltiM 
foe  taxatkm,  we  do  not  determinew 

Tbe  jndgmoit  of  the  district  court  la  right, 
and  It  Is  afllrmed. 


McOUIRE  et  aL  T.  LUGKEY  et  aL 

(Sttpreme  Court  of  Iowa.  Feb.  8,  1906.) 

J.  WrLLs — Exxxmos  or  Widow  to  take  Dis- 
tributive Shakb — Rights  of  DEnsKBS  and 
Log  Ansa. 

Testator  devised  his  real  estate  to  Us  wife 
for  life  Id  Hen  of  bw  dIatribatiTe  share.  He 
devised  a  tract  thereof  to  a  son,  sabject  to  the 
life  estate  and  subject  to  the  obligation  to  pay 
¥300  each  to  four  children.  He  devised  another 
tract  to  a  daughter  for  life,  with  remainder 
over,  Bubject  to  the  life  estate  and  enbject  to 
pay  $375  each  to  tbe  four  children.  The  widow 
elected  to  take  her  distributive  share,  and  a 
portion  of  the  tracts  devised  to  tbe  son  and 
danghter  was  assigned  to  the  widow  as  dower. 
Held  that,  as  tbe  son  and  daughter  received 
only  two-thirds  of  the  property  devised  to  them, 
tbelr  obligation  to  pay  the  specified  sums  to  the 
four  chilcten  must  be  eorreqiondlngly  rednced, 
under  Code,  |  S27B. 
2.  PAKTmow — Coars. 

Code,  S  4260,  provides  that  costs  hi  parti- 
tion shall  be  paid  by  the  parties  in  proportion 
to  their  Interests.  In  partition  it  appeared  that 
a  widow  bad  been  awarded  her  dower  in  the 
land,  that  a  part  thereof  had  been  devised  to 
a  SOD  subject  to  a  charge  to  persona  named,  and 
that  a  part  thereof  had  been  devised  to  a 
daughter,  with  remainder  over  to  her  daughter 
and  her  issue  in  fee,  subject  to  a  charge  to  pay 
penaous  named.  Tbe  court  charged  the  widow 
with  one-third  of  the  costs,  and  charged  tbt 
son  and  daughter  with  two-thirds  thereof,  In 
proportion  to  the  value  of  the  property  receiv- 
ed by  them.  Held,  that  the  discretion  of  the 
court  in  determinink  the  son's  share  of  the  costs 
would  not  be  distuned. 

Appeal  firom  District  Oonrt,  Lonisa  Gonn- 
ty ;  Jamea  D.  Smyth,  Jodge. 

Action  to  partition  real  estate  and  for  tbe 
interpretation  of  a  will,  under  which  the 
plalntfflfs  and  defendants  claim  Interests  In 
the  proj^rty  Involved.  By  tbe  decree  the  In- 
terests of  the  respective  parties  were  deter- 


mined, and  pro  virion  made  as  to  partdtJon  of 
the  properQr,  Defendants  appeal.  Affirmed. 

T.  M.  MoUberry,  tor  apiwllaBts.  C  A. 
Garpenter  and  K  B.  Tnckw,  for  appellees. 

IfeOLAIN,  ax  By  the  will  of  Joshua 
tjn(^ey,  deceased,  the  constmctlan  of  which 
ia  asked  in  this  action,  his  widow,  Margaret 
Lnck^,  one  (rf  the  defoadants,  was  glvai  a 
life  estate  In  all  tbe  deeedmfB  real  es- 
tate In  Hen  of  her  dlstrlbntlTe  share.  Sub- 
ject to  this  life  estate  bis  smi,  Job^  <X,  was 
to  receive  a  tract  of  land  ocMwlstlng  of  81 
acres,  subject  to  the  obligation  to  pay  $300 
each  to  four  of  the  other  children,  who  are 
defendants  In  this  aetl<Hi,  or  a  total  of  f 1,200; 
and  a  daughter,  Sarah  EL  McGoire,  one  of  tbe 
plalntUb  In  llUs  actkm,  was  given  a  life  es- 
tate In  a  tract  of  land  of  271  acres,  wltli  tiie 
ranalnder  ov^  for  life  to  her  daogtater 
Blanche  McOnlre  ^low  Blandie  Carpentar), 
tbe  other  plaintiff,  remaindor  In  fee  to  her 
lasne,  this  devise  to  Sarah  E.  McGnlre  being 
coupled  with  tiie  requirement  tint  die  pay 
|S76  eaidi  to  the  fbnr  dilldr^  already  re- 
ferred to,  or  a  total  of  91,600,  and  It  was 
specified  that  the  amounts  to  be  paid  by 
Joseph  O.  Lnck^  and  Sarah  SL  McGolre 
should  stand  as  Hens  agahist  tbe  property  as 
devised  to  tbaa.  Tba  fbnr  other  chU^en, 
not  named  abon^  Irat  already  nCemA  to, 
were  given  qKclfle  bequests  in  equal  sums  of 
money  to  be  paid  to  tban.  Including  tbe  snma 
to  be  paid  by  Joseph  O.  Lnekey  and  Sarah  B. 
UcGulre.  Tbe  widow  rejected  the  prorlston 
of  the  will  and  elected  to  take  her  ffiatriho- 
tlve  share,  and  thereupon  this  action  was 
brought  Cor  partition  of  the  real  estate  and 
construction  of  tbe  will.  The  court  entered 
a  decree  by  which  It  was  provided  that  tbe 
devise  made  to  Joseph  O.  UaAvy  and  that  to 
Sarah  B.  McOuIre  and  Blan^e  Oarpoiter, 
each  bear  ratably  tbe  burden  of  artlngnlshlng 
the  dower  right  of  tbe  widow  In  ifftHKntton  to 
the  Just  and  true  value  of  tHe  said  separate 
tracts,  and  that  the  amounto  to  be  paid  by 
tbfl  devisees,  respectively,  to  the  four  chil- 
dren be  decreased  1^  <Kie-tbIrd,  and  aKWored 
the  ntK>rt  of  r^wees  by  whk^  a  portion  of 
each  of  the  two  tracte  was  assigned  to  the 
widow  as  doww,  with  the  additional  require- 
ment that  Sarah  B.  McOnlre  pay  $185  to  tbe 
widow  to  make  up  the  foil  amount  of  her 
dower  in  accordance  with  tbe  referee^  re- 
port 

The  prlnc^l  cimtentton  «r  Ihe  defendants 
la  that  the  amounto  to  be  paid  te  tiie 
other  cblldrai  by  Sarah  A  McQuIr*  and 
Joseph  O.  Lackey  should  not  have  been  re- 
duced. They  also  complain  of  tbe  actioB  of 
the  court  In  setthig  apart  the  dower  tiie 
widow  In  two  tracts — the  one  tract  taken  out 
of  the  land  devised  to  JoseiUk  OL  tjoAMy,  and 
the  otha>  out  of  that  to  which  8anl  B. 
McGulre  is  given  a  tUe  estoto;  but,  as  It  ap- 
pears triHn  tbe  record  that  tiiia  ma  <ooe 
by  the  referees  with  the  consent  oi  aH  tbe 
parties,  there  was  no  error  In  oonOrminr  the 
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referees*  report  In  this  respect   The  sole 
question,  then,  InvolTed  in  the  decision  of  the 
merits  of  the  case,  Is  whether,  In  view  of  the 
dlmlnntlon  of  the  devises  to  Jos^h  O. 
Lnckey  and  Sarah  El.  McGnire  by  reason  of 
the  setting  aside  to  the  widow  of  portions  of 
the  two  tracts  derlsed,  b;  way  of  dower,  the 
court  was  justified  In  reducing  proportionally 
the  amonnts  to  be  paid  by  them  under  the 
terms  of  tbe  will  to  the  other  fonr  children. 
And  here  we  are  met  with  the  claim  on  be- 
half of  appellants  that  these  devises  were  not 
in  fact  reduced  in  value  by  the  election  of 
the  widow  to  take  her  distributive  share,  in- 
asmuch as  she  was  under  the  will  entitled  to 
a  lifle  estate  in  each,  and  the  devisees,  by  her  j 
election,  came  into  the  possession  of  th^r  re- 
spective estates  free  from  the  burd^  of  such 
life  estate.   We  cannot  see,  however,  that  j 
this  Is  a  consideration  to  which  we  can  give  ; 
any  weight,  The  testator  must  be  presumed  j 
to  have  had  in  mind  the  right  of  the  widow  to  | 
tafce  a  distributive  share  by  law  instead  of  a  ; 
life  estate  under  the  will  (Gainer  v.  Gates;  73  \ 
Iowa,  1^,  34  N.  W.  796);   and  on  the  ex-  ' 
tingulshment  of  the  life  estate  by  the  electitm  | 
of  the  widow  to  take  a  distributive  share,  the  j 
devisees  became  entitled  to  tbe  same  rights  ; 
which  they  would  have  had  on  the  widow's  ' 
death.    Estate  of  Vance,  141  Fa.  201,  21  ' 
Atl.  643,  12  I..  R.  A.  227,  12  Am.  St  Rep.  ; 
267.    We  are  therefore  not  at  liberty  to  | 
assume  that  the  value  of  the  Interests  i 
devised  to  Joseph  O.  Luck^  and  Sarah  B.  | 
McGulre  were  Increased  beyond  the  con-  '. 
temptation  of  the  testator      the  election  of  ; 
the  widow  to  relinquish  the  life  estate  pro-  | 
Tided  for  her  by  the  will.   But,  on  the  other  j 
band.  In  the  absence  of  any  statutory  pro-  I 
-vision  on  the  subject  the  interest  of  each  i 
of  'these  two  devisees  was  subject  to  the  con-  j 
tlngency  that  some  portion  of  tbe  property  j 
devised  should  be  taken  to  satisfy  the  widow's 
right  to  dower ;  and  against  this  contingency 
of  diminution,  there  being  no  provision  on  tbe 
subject  in  £he'  will,  tb^  would  be  without 
{wotectlon,  and  no  doubt  would  not  be  en- 
titled to  exact  from  other  devisees  or  lega- 
tees any  contribution  out  of  their  specific 
devises  or  legacies  to  make  up  the  amount 
which  they  should  thus  lose.    Devecmon  v. 
Shaw,  70  Md.  219,  16  Atl.  64S;  Wallace's 
Bx'rs  V.  Wallace,  15  W.  Va.  722. 

But  evidently  to  avoid  the  supposed  in- 
justice of  such  a  result.  It  has  been  spe- 
cifically provided  by  statute  (Code,  {  3279) 
that  the  amount  of  any  Interests  given  to  a 
posthumous  child  unprovided  for  In  the  will, 
"as  well  as  that  of  any  other  claim  which  it 
becomes  necessary  to  satisfy  in  dlsr^fard  of, 
or  In  opposition  to  the  provisions  of  the  will, 
must  be  taken  ratably  from  the  Interests  of 
heirs,  devisees  and  legatees."  This  section 
has  been  re-enacted  with  some  modlflcaUon 
In  Acts  SOtb  Gen.  Assem.  c.  120  (Acts  1901,  p. 
116} ;  but  the  effect  of  tbe  section,  as  bearing 
upon  the  question  now  before  us,  Is  not 
cliangiBd  br  the  modification  made  in  it  as  re- 


enacted.  There  cannot  be  tbe  slightest  doubt 
that  the  assertion  of  the  r^ht  of  the  widow 
to  take  her  distributive  share,  otherwise  than 
as  provided  for  In  the  will.  Is  within  the 
language  and  meaning  of  this  section.  Tbe 
widow's  distributive  right  Is  an  Incumbrance 
upon  the  real  estate  of  which  the  devisees 
of  portions  of  such  estate  are  not  bound  to 
sustain  the  entire  burden,  and  those  taking 
similar  Interests  can  be  compelled  to  con- 
tribute ratably  to  the  extingulshm^t  of  such 
claim.  Mor^  v.  Morey,  113  Iowa,  152,  84 
N.  W.  1039.  Now,  as  these  two  devisees  have 
received  only  two-thirds  each  of  the  property 
devised  to  them,  by  reason  of  this  assertion 
of  the  widow's  right  to  take  her  distributive 
share  In  disregard  of  and  In  opposition  to  the 
provision  of  tbe  will,  we  think  It  Is  plainly 
wltbln  the  provision  of  tbe  statute  that  their 
obligation  to  contribute  to  the  shares  which 
the  four  children  w^  to  receive  under  the 
will  should  be  corresp<»idlngIy  reduced.  As 
the  legacies  which  the  four  other  children 
were  to  receive  exceeded  the  amounts  thus  to 
be  paid  to  them,  their  shares  are  not  by  this 
construction  reduced  in  a  greater  proportion, 
but  rather  In  a  lees  proportion,  than  tbe 
shares  of  these  two  devisees.  But  that  Is 
not  a  matter  for  consideration.  There  has 
been  no  attempt  to  equalize  tbe  shares  of  the 
children  under  the  will,  save  in  the  reduction 
of  tbe  amounts  to  be  paid  by  these  two  dev- 
isees, and  no  complaint  Is  made  by  any  one 
that  the  shares  of  the  four  other  children 
have  not  been  further  reduced.  The  sole 
complaint  Is,  on  behalf  of  these  four  chil- 
dren, that  they  are  not  to  receive  so  much 
from  the  two  devisees  as  they  would  have 
received,  bad  the  widow  elected  to  take  un- 
der the  will.  Instead  of  tu  disregard  of  Its 
provisions.  In  thus  reducing  tbe  amounts  to 
be  paid  by  tbe  two  devisees,  we  are  not 
as  cotmsel  for  appellants  contend,  making  a 
new  will  for  testator,  nor  attempting  to 
equalize  the  shares  of  the  children  In  disre- 
gard of  his  express  intention.  He  must  be 
prestmied  to  have  known  that  If  his  widow 
elected  to  take  her  distributive  share  In  fee, 
these  devises  would  be  cut' down,  and  that 
under  the  statutory  provision  the  resulting 
reductions  would  be  to  that  extent  made  ap- 
plicable to  tbe  legatees  with  respect  to  tlieir 
specific  l^acles;  for  that  Is  tbe  plain  lan- 
guage of  tbe  statute.  If  testator  had  not  In- 
tended this  result  be  could  have  provided 
against  It  by  suitable  language  in  tbe  will 
Itself. 

Complaint  is  made  that  the  costs  were 
taxed  to  plaintiff,  Sarah  B.  McGulre,  and  de- 
fendants Margaret  Luckey  and  Joseph  C. 
Luckey,  one-third  to  the  widow  and  the  other 
two-thirds  ratably  to  Jm^h  0.  Luckey  and 
Sarah  B.  McGulre  In  proportion  to  the  value 
of  the  property  rec^ved  by  them,  and  that 
no  portion  was  taxed  to  Blanche  Oarpmter, 
one  of  the  plaintiffs  and  her  two  children, 
who  are  made  defendants.  But  by  Code,  S 
^00,  Joseph  O.  Lvckfi^  was  chargeable  wltii 
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the  costs  created  by  hla  contest  We  are  not 
dlapoied  to  Interfere  wltii  the  diacretioit 
exerdsed  br  tbe  court  In  determtnlug  hla 
proportion  thereof.  Margaret  Luckey  was 
properly  charged  with  one-third  of  tbe  ooets, 
Bfl  cQTrespondlng  to  her  Interest,  and  no  com- 
plahit  is  made  by  Sarah  B.  MeOnire  as  to 
the  costs  taxed  to  her.  We  think  the  court 
cammltted  no  wror,  therefore,  as  to  taxation 
of  costs. 

Tbe  decree  of  tbe  trial  court  Is  afflrmeO. 


SHAW  T.  TmamLL,  Oonstable. 
(Seprenu  Ooort  of  Iowa.  Feb.  8,  1806.) 

1.  Shibots  ahd  ConnrABLBS— AonoHs  to 
Rbcovbb  Pbopbbtt— Plbadinq. 

Under  Code  1897,  H  8900,  3991,  providing 
that  an  officer  levying  an  attachment  or  execu- 
tion shall  be  protected  from  all  liability  by  rea- 
son of  such  levy  until  be  receives  a  verified 
written  notice  from  the  claimant  of  the  property 
stating  the  natnre  of  bis  interest  therein,  how 
and  from  whom  acquired,  and  the  consideration 
paid  therefor,  a  petltlou  to  recover  from  a 
constable  goods  levied  upon  by  the  latta  should 
allege  the  giving  of  the  prescribed  notlec. 

2.  ElxKOTmoN— Claims  bt  Thibd  Fbisoiis— 
Nonos  or  Claim. 

Under  Code  1897,  §8  8906.  SOBl.  provldhig 
tiiat  an  offica  levying  an  attachment  or  execu- 
tion aball  be  protected  from  all  liability  by  rea- 
son of  such  levy  ontil  be  receives  a  verified 
written  notice  from  the  claimant  of  the  proper- 
ty stating  the  nature  of  bis  intuest  therein, 
how  and  nom  v^om  aegufred,  and  Uie  conddera* 
tion  paid  therefor,  a  notice  disclosing  the  natnre 
of  tbe  claimant's  interest  and  from  whom  it 
was  acquired,  but  failing  in  any  way  to  state 
the  consideration  therefor,  is  insufficient 
8.  Same— SuFFiciEMcy  or  Affidavft. 

Under  Code  1897,  H  3906,  3991,  providing 
that  an  officer  levying  an  attachment  or  exe- 
cution shall  be  protected  frtm  all  liability  by 
lesson  of  sudi  levy  nnUl  be  receives  a  verified 
wrlttoi  noUee  from  tbe  claimant  of  tbe  prop- 
erty stating  the  nature  of  his  interest  therein, 
how  and  from  whom  acquired,  and  the  'consider- 
ation paid  therefor,  an  unverified  notice,  or  a 
notice  tbe  aflULsTit  to  wfaldi  merely  states  that 
afflsnt  Is  the  owner  of  tbe  note  and  mortgage 
described  In  his  notice  (which  asserts  a  claim  as 
mortgagee  of  the  property  levied  on),  and  falls 
to  state  anything  showing  that  tbe  note  and 
mortgage  are  good  against  creditors  of  the  mort> 
gagor,  is  insumcioDt 

Appeal  from  District  Court,  Plymontb 
Connlgr;  Wm.  Hutchinson,  Judge. 

Action  at  law  to  recover  certain  personal 
pTopertjt  claimed  by  the  plalntUT  and  levied 
upon  by  the  defendant  under  an  execution 
directed  against  the  property  of  one  J.  H. 
Smith.  Judgment  for  plaintiff  upon  demur- 
rer to  d^endantfs  answer,  and  defmdant  ap- 
pealiL  Rerersed. 

J.  H.  Wormly  and  Zink  A  BoB^bwry,  ftv 
appellant 

WEAVER,  J.  The  petition  is  in  oraSnarj 
form;  tiie  plalntlfl  claimlns  to  be  the  sb- 
eoluto  owner  of  the  property,  which  he  al- 
leges t2w  defendant,  as  constable  levied  lumn 
under  an  execution  against  the  property  of 
Btntth.  The  pleading  contains  no  averment 


of  tbe  serrloe  of  any  notice  of  mnmatdp  br 
the  plalntlfl  opoa  the  dtf endant  The  de- 
foidant  answers,  admitting  the  levy,  and 
^eads  tlist  no  notloe  of  plalnttfTs  dslm  of 
ownership  was  ever  served  on  him,  except 
as  follows:  On  Febmuy  18,  1901,  ^alntiff 
served  di^endant  with  a  notice  as  fcriloira: 
"Statt  of  Iowa.  Ptymoath  Oonnt^.  To  H.  C 
Tyrt^l,  Oonstable:  Ton  are  hereby  notliled 
that  the  property  you  attached  as  belonging 
to  J.  H.  Bmitii  Is  mine  by  virtue  of  a  mort- 
gage made  to  me  by  tbe  said  J.  H.  Smith  and 
duly  recorded.  Done  ttds  19th  day  of  Feb- 
ruary, (Signed)  J.  T.  Shaw."  Tbera- 
npra  It  Is  alleged  the  aecntlni  plainttff 
served  upon  the  plalntlfl  herein  a  written  de- 
mand that  be  state  under  oath  die  amount 
due  under  his  mortgage,  the  amotmt  ot  origi- 
nal debt,  the  credits  tbweon,  and  tbe  amount 
necessary  to  be  deposited  with  Uie  court  to 
remove  tbe  nnr^age  lloi;  and  In  response  to 
this  demand  plalntlfl  sCTved  qpon  tbe  de- 
fendant a  notice  in  ttie  fbllowlng  form: 

"Notice  to  H.  a  TyrreU,  Gbnstable:  Ton 
are  henibj  notUed  that  In  the  attadiment  ac- 
tl«i  wherein  a  O.  Whltnell  Is  plaintiff  and 
Joe  H.  Bmltti  Is  deftndant  that  a  part  of  the 
pK^>ert7  levied  you  Is  held  by  Jas.  T. 
Shaw  br  diattd  mortgage  to  secnrs  a  note 
of  three  hundred  and  ten  dollars  made  by 
said  Joe  H.  Smith,  <m  llie  26th  day  of  Jann- 
ary.  ISOi,  In  faror  of  Jaa.  T.  Hutw  said 
mortgage  to  secure  said  note  Is  dated  Jsnn- 
axy  28th,  1904,  and  on  the  ft>llowli«  pr(^)erty. 
to  wit:  TUrtr  tons  of  timothy  hay,  fonr 
hnndred  bnshels  of  eoni  in  crib,  one  Deerlng 
binder  or  hamster,  one  tsfp  bu^y.  two 
lumber  wagons,  one  BlrdseU  and  one  Fish 
Bros.,  one  hundred  bnshels  tt  oats,  flfty 
buBbelB  of  bazley,  one  Doroc  Jersey  sow, 
fourteen  bead  of  shoatB,  two  sets  oi  dovble 
harness,  one  BoyH  com  planter,  one  bob  sled, 
two  riding  com  plows  with  all  the  increaae 
and  additkms  until  the  note  is  fully  paid. 
It  Is  further  set  forth  that  said  mortgage  is 
cm  record  in  the  recorder's  oflfce  of  Plymouth 
county,  state  of  Iowa,  and  recorded  on  the 
1st  day  of  Febmary.  1904,  at  8  o*clo<&  a.  ul 
and  recorded  in  Booik  88  ot  Obatttf  Mort- 
gages on  page  247  and  that  Jas.  T.  Shaw  the 
owner  of  said  note  demands  a  release  of  tbe 
above  described  chattels. 

"James  T.  Shaw. 

"State  of  Iowa,  Plymouth  County. 

"I,  Jas.  T.  Shaw,  being  duly  sworn,  say 
that  I  am  the  owner  of  the  forcing  de- 
scribed note  and  mortgage  executed  by  Joe 
H.  Smith  to  me,  and  further  state  tint  tbe 
said  note  Is  wholly  unpaid. 

"Jaa.  T.  Shaw. 
"Subscribed  by  Jas.  T.  Shaw  In  my  preemce 
and  sworn  to  before  me  this  29th  day  of 
F^raary,  1904. 

"[Seal.]  John  S.  rails,  Notax7  PnbllcL" 

To  this  answer,  which  contains  much  other 
matter  which  need  not  be  further  referred  to, 
tbe  plaintiff  demurred!  (1)  Bseaase  It  af- 
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flimatlTely  appean  tbat  ptapet  notlcM  ware 
wetnA  iqwii  Os  ooiutable  of  plalnturi  rights 
in  tiM  proiwrtr  larled  npcm;  and  (2)  beeavw 
It  afllnnatiTClr  aniean  tbat  the  execnttoa 
plaintiff  n&nt  tendered  or  paid  to  the  plain- 
tiff the  amount  dot  from  Smith  on  the  mort- 
gage debt  The  demurrer  was  overmled, 
and.  defendant  renting  to  further  plead  or 
amend,  Judgment  was  rendered  In  plalntUTs 
favor. 

The  mllng  of  the  trial  court  cannot  be 
sustained.  In  the  first  place.  In  order  to 
snstabi  an  action  of  this  kind  against  an 
officer  levying  upon  property  taken  "under 
execution,  the  person  claiming  to  have  or  own 
007  rig^t  in  ot'to  the  ivpperty  adverse  to 
the  fizecntlon  defendant  is  recznlred  to  serve 
such  officer  with  a  verified  notice  stating  the 
nature  of  his  inters  in  the  property,  how 
and  from  whom  he  acquired  the  same,  and 
the  oonslderaticai  paid  tberefOr.  Code,  H 
3906,  39S1.  And  In  cwder  to  state  a  cause  of 
action  against  the  officer  for  the  recovery  of 
the  pn^erty  the  giving  of  Buch  notice  should 
be  pleaded.  There  is  no  such  all^tion  In 
the  cue  befinv  us.  Ntor  can  it  be  said  tiiat 
the  notice  pleaded  or  set  out  In  the  answer 
siq)plies  the  defect  in  the  petition.  The  peti- 
tion alleges  absolute  and  unqnallfled  owner- 
ship, while  the  notices  shown'  in  the  answer 
attempt  to  set  iq>  a  claim  under  a  mwtgage; 

'and  while  we  might  perhaps  say  that  tb^ 
sufficiently  disclose  the  nature  of  the  plain- 
tiff's Interest  and  from  whom  it  was  acquired, 

'  tb^  make  no  attempt  to  stete  the  considera- 
tion therefor.  The  first  notice  was  not  made 
under  oath  as  the  law  requires,  and  the  last 
one  Is  also  wholly  unverified,  except  to  the 
effect  that  plaintiff  is  the  owner  of  the  note 
tiiereln  moitlaaed  and  tiiat  It  is  unpaid. 
The  affldavft  may  be  literally  true,  and  the 
note  and  mortgage  still  be  wholly  without 
conalderatim  and  v^d  i^lnst  creditors.  If 
tbe  plaintiff  had  any  honest  tAnim  to  or  Utai 
npon  tbe  property,  it  la  bard  to  understand 
why  he  did  not  assert  tbe  same  in  tbe  manner 
which  tbe  statDte  directs.  It  needs  no  argu- 
ment to  show  that  these  notices  do  not  In 
any  just  or  leasonahle  degree  fill  the  reqnlre- 
mente  of  Oode,  H  8906^  88B1,  end  tbe  de- 
murrer  to  the  answer  should  have  been  over- 
ruled. 

Tbe  Judgment  appealed  from  is  reversed, 
and  cause  remanded  for  further  pwceedings 
In  harmony  with  tills  opinion. 

Beversed. 


OBIOBB  V.  QAIGB. 
(Buprems  Court  of  Iowa.  Feb.  T,  1906.). 

1.  OABNIHEmfT  —   SunjKOTS  OF  OABiriBH- 
HKIVT— MOITBT  HkLD  BT  ADHIHZffnATOB. 

Fond*  In  the  bands  of  an  administrator 
are  subject  to  garDishmenL 

[Bd,  Note^For  cases  In  point,  see  voL  24, 
Gent  Dig.  Oamlshmoit,  {  119.] 

2.  8au— JunawniT  Agaiust  Oabitishkb— 

BiTBOT. 

Where  a  judgment  was  wtered  against 
an  adsainlstratort  as  gamlshea^  for  the  amount 


of  funds  in  his  hands  belonslng  to  a  devisee, 
the  administrator  was  bound  to  pa;  over  the 
funds  in  accordance  with  the  joagment,  and, 
failing  to  do  so,  was  personally  liable  for  the 
amount  of  tbe  judgment. 
8.  Saio)— DiSRKouD  or  JuDsum— Bxouass 

— OBDXB  or  OOTTBT. 

The  probate  court  has  no  jurisdiction  to 
avoid  the  efFect  of  a  camiahment  judgment 
sgaiust  an  administrator,  by  directing  the  latter 
to  pay  over  tbe  funds  subject  to  tbe  garnish- 
ment judgment  to  a  devisee  In  disregard  of 
such  fudgmeait,  and  au  order  of  the  probate 
court  ccmtaining  such  a  direction  Is  no  protec- 
tion to  the  administrator  for  his  set  in  making 
aacb  paymenb 

Appeal  from  District  Court;  Cedar  County; 
Wm.  G.  ThcHupeon,  Judge. 

Plaintiff  soes  as  the  assignee  of  Kate 
Smith.  It  Is  alleged  In  the  petitton.  tbat  to 
March,  1908.  said  Kate  Smith  obtained  judg- 
ment In  justice  court  of  Cedar  county  ai^nst 
one  H.  T.  Adams  to  the  sum  of  tiiat 
under  execution  Issued  upon  such  judgment 
the  Instant  defendant;  Robert  Oalge,  as  ad- 
ministrator of  tbe  estate  of  H.  Adams,  was 
garnished,  and  he  appeared  and  answered 
that  under  the  will  of  B.  H.  Adams  said 
H.  T.  Adams  was  entitled  by  devise  to  the 
sum  of  $71.99,  which  amount  he  had  In  his 
hands  for  distribution;  that  as  part  of 
his  answer  said  garnishee  asserted  that  the 
money  so  to  his  hands  was  part  of  the  pro- 
ceeds of  the  sale  of  a  homestead,  and  as  such 
"exempt  In  the  hands  of  the  administrator 
from  the  debts  of  said  devisee."  The  al- 
legation follows:  That  a  hearing  was  had 
before  the  justice  opon  said  answer;  that 
said  H.  T.  Adams  appeared  and  claimed  the 
money  to  the  hands  of  the  garnishee  as  ex- 
empt from  execution,  being  money  realiz(>d 
from  the  sale  of  a  homestead;  that  upon 
such  hearing  judgment  was  rendered  In  favor 
of  said  execution  plaintiff,  and  against  said 
Gaige,  administrator,  etc.,  tor  the  sum  of 
$71.99.  It  Is  then  alleged  that,  disregarding 
said  judgment  and  proceeding  wholiy  ex 
parte,  said  Galge  made  his  report  as  adminis- 
trator to  the  probate  court,  and  procured  an 
order  authorizing  him  to  torn  over  the  money 
In  his  bands  to  said  Adams,  which  he  at  once 
proceeded  to  do.  A  copy  of  such  report 
Is  made  part  of  the  petition,  and  a  reading 
thereof  discloses  that  mention  was  made 
of  tbe  fact  of  the  garnishment,  but  nothing 
was  said  about  the  judgment  rendered  In 
connection  therewith.  The  report  then  pro- 
ceeds to  dispose  of  the  matter  by  declaring 
that  "tiie  justice  bad  no  jurisdiction  over  funds 
to  tbe  hands  of  an  administrator."  Fraud 
Is  charged  against  defendant ;  It  being  assert- 
ed tbat  the  garnishee  so  proceeded  with  to- 
t^t  to  defraud  the  judgment  creditor  and  to 
defeat  the  collection  of  her  judgment  To 
the  petition  the  defendant  filed  a  demurrer, 
based  upon  the  ground  that  the  matter  in 
controversy  was  fully  adjudicated  by  the  or- 
der In  probate;  further,  that  It  appears  that 
the  defendant  paid  out  all  funds  in  his  hands 
as  administrator  under  the  orders  of  the 
cour^  and  that  he  has  been  finally  discharged. 
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The  demurrer  coming  on  for  hearing,  tbe 
same  was  sustained,  the  petition  was  dis- 
missed,  and  there  was  judgment  against 
plaintiff  for  costs.  lAereCrom  plaintiff  i^i- 
peal&  Baronnd. 

W.  G.  W.  Qeiger,  pro  se.  Wright,  Leach 
ft  Wright  and  B.  M.  Brink,  for  appellee. 

BISHOP,  J.  The  demurrer  shoold  hftTe 
been  OTorruled.  Counsel  for  appellee  do  not 
d6D7  the  tight  to  gamlah  funds  In  the  hands 
of  an  administrator,  and  that  snch  Is  the 
law  Is  well  settled.  Boyer  t.  Hawkins,  86 
Iowa,  40,  B2  N.  W.  699.  There  being  the 
right  to  garnish.  It  la  not  CDncelvatole  tiut 
the  garnishee  may  go  on  and  dispose  of  the 
fond  in  bis  hands  In  disregard,  of  the  pro- 
ceedings. If  he  does  so  proceed,  he  becomes 
personally  liable,  and  upon  this  all  the  cases 
are  agreed.  And,  judgment  having  been  ot- 
tered agalnet  On  garnishee,  the  rights  of  the 
parties  were  thereby  concluBlvely  fixed  and 
determined.  Falling  to  appeal,  nothing  re- 
mained for  the  garnishee  to  do  but  to  pay 
orer  the  moneys  In  his  hands. 

But  coons^  toe  awellee  point  ont  Out 
payment  to  Adams  was  by  direction  <3t  the 
probate  court,  and  th^  Ini^  that  he  should 
be  protected  tot  that  reason.  There  Is  no 
merit  In  this  oontoition.  The  probate  court 
bad  no  Jurisdiction  to  avoid  the  effect  of  the 
garnishment  judgment  against  the  adminis- 
trator. That  court  had  the  right,  of  course, 
to  order  distribution,  but  only  in  accordance 
wltii  the  rights  of  the  parties  in  interest  as 
then  existing.  It  could  not;  on  application  of 
the  administrator,  order  payment  to  a  der- 
isee  or  l^atee,  whMi  the  right  to  partli^pate 
had  passed  by  Judgment  of  a  court  of  com- 
petent JurlsdicUon  to  a  third  person,  and 
which  third  person  was  in  no  sense  a  party 
to  the  order  ct  distribution.  Ballway  r. 
Hall,  87  Iowa,  620. 

For  the  reasons  pointed  out,  the  Judgment 
must  be^  and  it  is,  reversed. 


In  re  GOI/TON'S  ESTATE. 

(Supreme  Court  of  Iowa.   Feb.  7,  1006.) 

1  BviDEKor— Rboobob — Absence  of  Recobds 
— Pboop. 

Tliere  being  no  statute  authorizing  the  ab- 
sence of  any  particular  decree  from  the  rec- 
ords to  be  proven  by  the  certificates  of  the 
officer  having  the  records  In  his  custo^,  evi- 
dence that  tbsre  was  no  record  of  a  divorce 
decree  between  certain  parties  in  the  records 
of  a  county  might  be  properly  given  by  an  at- 
torney who  had  ezamiued  such  records. 
2.  DouioiiA — Residence — Presumptions. 

Where  deceased's  residence  in  a  certain 
county  ia  establiBfaed,  it  will  be  presumed  to  have 
continued  until  the  contrary  was  shown. 

[Ed.  Note.— For  cases  In  point,  see  voL  17, 
Cent.  Dig.  Domicile.  {  36.] 

8.  Mabbiage— PBESttUPnOIfS  OF  Validitt. 

Where  deceased  deserted  hta  second  wife 
without  cause  and  had  no  ground  for  divorce, 
it  wB  not  be  presumed,  in  order  to  sustain 
the  vmlldl^  of  a  subsequent  marriage,  not  only 


that  deceased  moved  from  Utt  count?  of  hii 
residence,  where  no  decree  of  dfvor«  was  shows 
to  exist,  but  also  that  he  obtained  a  divorce  on 
false  testimony. 

4.  Sake. 

In  a  contest  between  two  persona,  each 

claiming  to  be  the  widow  of  deceased,  evidence 
that  no  divorce  was  procured  In  the  counties 
of  the  residence  of  either  deceased  or  his  second 
wife  was  sufficient  to  overthrow  any  presump- 
tion tliat  night  otherwise  be  indulged  In  favor  of 
a  subsequent  marriage. 

5.  Saue  —  BviDincB— Dbguutiohs  or  De- 
ceased. 

Declarations  of  deceased  were  mere  hear- 
say, and  Inadmissible  to  establidi  the  validity 
of  a  subsequent  marriage. 
[Ed.  Note.— For  cases  In  point;  see  vol.  34, 

C^t.  Dig.  Marriage,  S  76.] 

6.  Sai£e~Divobc»— Evidence. 

The  fact  that  deceased  obtained  a  decree  of 
divorce  from  bis  third  wife  in  order  to  marry 
another  was  unimportant  as  bearing  on  the 
question  whether  he  had  ever  been  legally  sep- 
arated from  his  second  wife,  except  to  indicate 
that  deceased  possibly  supposed  his  marriage 
to  his  third  wife  was  legaL 

Appeal  from  District  Court,  Dallas  Oonnty; 
Edmund  Nichols,  Judge. 

Controversy  as  to  who  is  entitled  to  share 
In  the  estate  of  Luther  B.  Colton,  deceased, 
as  his  widow — £Hlza  A.  Colton  or  Frankie 
Colton.  Decree  was  entered  declaring  the 
former  to  have  1)een  his  lawful  wife,  and  the 
latter  appeals.  Heversed. 

Miller  &  Busstil,  for  appelant.  Bl  W. 
Dlngw^l,  for  appellee  Ooltm.  White  ft 
Claxke  and  B.  B.  Byrum,  tea  ^ipellee  Mat- 
tansch. 

LADD,  J.  Luther  B.  Oolton  died  intestate^ 
Octobw  ao,  1003,  leaving  40  acres  ot  land  and 
pMBonal  pn^erty  worth  about  91,000.  He 
was  married  to  BUlsa  A.  Shaw  on  the  4th  day 
of  September,  1886,  and  lived  y^th  hvc  up 
to  the  time  of  bis  death.  She  applied  tar  an 
allowance  for  support  March  4. 1804.  the  oon- 
Blderatlon  of  whidh  -was  deferred,  owing  to 
a  simllu  appUcatttm  by  vrankle  Goltcm  April 
12th  following  and  a  claim  oC  ownerablp  at 
all  vsiempt  propettj  uid  an  undivided  one- 
third  of  the  estate.  The  pleadings  were 
Bu^  that  the  Issue  aa  to  wtiidi  of  these 
womm  was  the  lawfnl  wife  of  Coltm  at  the 
time  of  his  death  was  nJsed.  Prior  to  the 
trial  Bllsa  died,  and  the  administrator  of  her 
estate  Btta  Mattausch,  flled  petition  claim- 
ing the  allowance  aoi^cbt  1^  ho*  decedent 
N.  EL  Colton,  administrator  at  the  estate  ot 
Luthw  B.  Colton,  denied  knowledge  or  in- 
formation si^clent  to  form  a  belief.  That 
Frankie  Boon  was  married  to  the  deceased 
at  Parstms,  Labette  counlgr,  Ean..  December 
1,  187S,  Is  conclusive  established  by  the 
evidence.  Indeed,  Ibis  Is  conceded.  She 
was  his  second  wife.  They  remained  there 
about  two  weeks,  when  he  left  tar  Des 
Moines,  and  she  fbllowed  Um  in  about  two 
months,  and  they  lived  there  more  thou  a 
year.  A  child  was  bum,  and  shmtly  after- 
wards she  returned  to  Parsons  on  a  visit 
According  to  her  story  this  was  at  tals  In- 
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stance,  and  after  a  brief  atay  abe  wrote  him 
of  ber  readinesB  to  retnm,  to  wMfdi  be  re- 
H»nded  bj  aaylng  be  did  not  Intend  her  to 
come  back,  and  If  she  did  die  wonld  not 
find  blm,  and  Mflier  In  this  or  another  lettn 
be  c/BeniL  ber  money  If  she  wonld  not  come 
and  trooble  bla  folka.  Aa  abe  waa  without 
meani  abe  did  not  rotnm  to  blm,  but  has 
resided  In  Labette  comity  of  tiiat  atate  enr 
alnce.  She  tua  neither  applied  for  a  divorce 
nor  married  again.  They  correeponded  tor 
a  conple  of  montba.  She  waa  wlllli^  to  live 
with  htan  whenever  he  wished,  np  to  the  time 
of  bla  marriage  to  Agnea  Maatm  In  1878. 
'With  whom  he  appears  to  have  lived  7  yeara. 
Throii^  cnreapondence  wltti  frienda  ahe 
learned  <tf  this  marriage,  aleo  of  that  to 
iniHi,  and,  thon^  dalmlnff  to  be  the  wlfls  of 
Ooltcm,  abe  made  no  protest  against  the  re* 
latbniah^  aaanmed  with  theae  women.  Tbia 
omission  la  aomewhat  ezplAbied  by  her  lai* 
«f  means  and  distance  from  the  tranaactlonB. 
No  notice  of  any  salt  was  ever  served  on 
ber,  and  the  principal  fsane  to  be  determined 
la  whether  the  preaomption  which  the  law 
raises  in  favor  ^  the  last  marriage  baa  bent 
ovracome  by  the  evld»iee  tending  to  abow 
that  thebonda  of  matrimony  between  Frankle 
-Oolton  and  deceased  were  never  dlaaolved. 

1.  An  attorney  teatlfled  that  be  had  ex* 
Amlned  the  court  recorda  of  I^bette  comity, 
Kan.,  dUlgently,  and  found  no  decree  there- 
in dissolving  the  marriage  of  deeeaaed  with 
Frankle  Golton.  Another  attorn^  gave  like 
iseatlmony  aa  to  the  com!  records  of  Polk 
and  Dallaa  conntles,  In  Ihla  state.  The  ad- 
minlatratora  moved  to  strike  this  evidence, 
becanae  Incompetent,  and  on  the  ground  that 
this  conld  be  proven  by  the  costodlans  of 
the  records  tmly.  Onr  statute  authorizes 
-proof  of  Judicial  Evcords  by  duly  ■  certified 
•copies.  Sections  4644,  4645,  Code.  These 
must  be  furnished  upon  tender  of  statutory 
fees.  Section  ^B86,  Code.  There  Is  no  stat- 
ute, however,  anttwrlslng  the  abaence  of  any 
parUcnlar  decree  from  the  records  to  be 
proven  by  the  cerdflcate  <tf  the  (Acer  having 
the  reooi^lnbts  cnstody.and.  In  the  absence 
of  Buch  a  statute,  a  cwtiflcate  to  the  effect 
la  not  admlaslble  In  evidence.  Wlgmore  on 
BMdence^  I  IfflS.  Of  course,  the  best  proof 
wonld  be  the  Introduction  of  all  the  records 
In  evidence.  But  thla  would  be  Impracttca- 
Me,  and  the  testtanony  ot  some  one  compe- 
tent to  and  who  baa  made  a  diligent  search 
Is  admissible.  The  Avty  to  make  anch  dili- 
gent sear<A  is  not  Impoaed  by  statute  upon 
any  officer.  An  examination  ot  thla  kind 
may  require  much  time,  and  the  clerical 
force  in  the  aeveral  county  offices  of  this 
state  Is  limited  by  law.  The  officer  IB  at 
liberty  to  decline  to  do  such  work.  More- 
over, the  records  are  upon  to  public  inspec- 
tion, and  any  competent  peraon  may  as- 
certain the  facte  quite  aa  well  as  the  custo- 
dian ot  the  books.  Ordinarily  the  clerk  of 
the  Goort  la  not  an  attMney,  and  is  not  as 
«ompetffiit  to  ascortaln  whether  a  partlcuhtf 
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decree  Is  contained  In  13ie  recorda  as  one 
learned  In  tSie  law.  While  andi  proof  may 
be  made  1^  ^e  cuatodlan  of  the  recorda,  no 
good  reason  has  been  suggeeted  for  saying 
that  bla  tesUomny  la  better  evidence  than 
that  of  any  one  else  knowing  tin  teets,  and, 
aa  the  records  are  i^en  to  public  Inapectton, 
no  qnestlMi  of  public  policy  la  Invt^ved.  The 
WDly  decision  cited  to  the  contrary  la  Sykea 
T.  Beck  av<  D.)  96  N.  W.  644.  There  the 
testimony  of  an  attorney  to  what  the  records 
of  the  county  commlsatoners  did  not  contain 
was  declared  not  to  be  the  best  evidence; 
'*that  la,  it  la  not  the  Und  of  evidence  re- 
quired to  prove  the  facta,  •whldi  are  re- 
quired to  be  (Adally  recorded,  do  m  do  not 
exist."  ^lis  was  because  the  witness  was 
not  the  official  custodian  ot  the  records. 
The  decUdon  appears  to  have  bem  planted 
'  upon  the  toUowlng  authorities:  2  Jones  on 
BMdence,  t  6B6;  Bullock  v.  WalUngford.  66 
N.  H.  eUh  Stoner  t.  BUle,  6  Ind.  162;  Smith 
Billiards,  2ft  Gonn.  282;  and  Burton  v. 
Driggs,  20  Wall.  12K,  22  L.  Bd.  280.  These 
!  cases  merely  bold  ttiat  proitf  of  the  absence 
I  of  any  matter  from  volumlnoua  recorda  can- 
'■  not  be  estaUlsbed  bj  the  certlflcate  of  the 
!  costodlan,  but  most  be  proven  by  the  testi- 
mony of  a  witness,  who  Is  subject  to  cross- 
I  examination.  In  liie  text  of  Jones  <m  Bvl- 
I  deuce  It  la  aaid  '*tbe  prefer  mode  Is  not  by 
:  statemente  to  oOdM  certUicates,  but  by  the 
testimony  ot  the  (Acer."  ^nuls  Is  proper, 
but  ^etiier  tile  same  prottf  may  be  made  tgr 
snne  one  else  eqimlly  cmnpetent  does  not 
j  se«n  to  have  been  c(maldered  by  the  author. 
'  as  In  neither  Bullock  v.  Wtillngtord.  66  N.  H. 
619,  nor  Stoner  v.  BUlSt  6  Ind.  162.  dted 
In  support  of  the  text,  was  the  point  de- 
termined. In  the  former,  the  court  h^ 
a  cotlflcate  by  llie  assistant  commissioner 
of  patente  that  TQKm  diligent  search  of  the 
recorda  it  did  not  appear  that  a  certain 
patent  bad  Issued  waa  not  admissible.  Bach 
of  the  three  Judges  delivered  opinions,  one 
of  them  only  auggestlnff  that  the  custodian 
should  have  beat  called  aa  a  witness.  Pre- 
cisely the  same  qnestkm  waa  determined  In 
Stoner  v.  Bllla.  In  Smith  v.  Blcbarda,  29 
Conn.  2Si,  the  testimony  of  the  secretary 
of  a  aodety  that  upon  examination  of  Ita 
records  he  did  not  find  that  a  certata  vote 
bad  been  taken  was  held  admissible.  Bur- 
ton V.  Driggs,  supra,  merely  atatea  the  ea- 
tabUsbed  doctrine  that  when  It  la  necessary 
to  prove  the  rwnlt  of  vtrtumtnous  facts  or 
the  examination  of  many  books  and  papers, 
and  the  examination  cannot  conveniently  be 
made  In  court,  the  resulte  may  be  proven  by 
a  peraon  who  made  the  exandnation.  Bykes 
T.  Bedc  is  without  siqiport  bi  the  authoritiea 
cited  therein,  and  does  not  meet  our  ap- 
proval. We  think  the  negative  aonght  to  be 
established  may  be  proven  like  any  oUier 
fact;  that  la,  by  one  possessing  the  necessary 
Information.  That  an  atbrni^  w  abstracter 
of  experience  is  quite.  If  not  mwe,  capable 
ot  ascertaining  whether  a  particular  record 
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exlsta*  as  those  ordinarily  bavins  custody 
■of  the  recorda  In  the  office  of  the  d^ks  of 
court,  or  of  other  cotmty  offlc«:a^  Is  a  mat- 
ter of  common  knowledge,  and,  when  quali- 
fied by  having  made  diligent  search,  his 
testimony  is  not  different  In  grade  than  that 
of  the  custodian  of  the  records,  and  Is  alike 
admissible  for  what  it  Is  worth. 

2.  The  evidence  that  no  divorce  had  been 
obtained  by  either  party  in  the  connties  men- 
tioned is  nndlsputed.  It  is  urged,  however, 
that  deceased  may  not  have  resided,  all  the 
lime  after  Frankie  Golton  left  him  for  Kan- 
sas, in  Polk  and  Dallas  counties.  She  return- 
ed in  the  spring  of  1877.  He  then  Uved  in 
Polk  connty,  and  resided  there  in  the  fall  of 
that  year,  according  to  tbe  testimony  of  an 
amit  by  marriage,  who  was  acqnalnted  with 
him  from  then  until  his  death.  Several 
months  prior  to  his  marriage  to  Agnes 
Masters,  his  third  wife,  In  1878,  he  had  his 
two  children  by  his  first  wife  kept  In  Des 
Moines  by  EU^  who  subsequaitly  became 
his  fourth  wife,  then  Mrs.  Tnbbs.  He  lived 
with  Agnes  7  years,  and  was  visited  at  one 
time  at  their  residence  In  Dee  Moines  by  his 
aunt.  After  marrying  Eliza  be  lived  in  Des 
Moines  6  years,  and  then  moved  on  the  prem- 
ises in  controversy,  where  he  continued  until 
his  death.  It  will  be  observed  that  direct 
Vroot  that  he  resided  in  Polk  connty  for  all 
the  time — that  Is,  every  day,  month,  or  year — 
up  to  his  removal  to  Dallas  county  was  not 
adduced.  For  all  that  appears,  he  may  have 
been  absent  therefrom.  But,  having  establish- 
ed bis  residence  in  that  county,  it  ts  presumed 
to  have  continued  there  until  the  contrary 
was  shown.  22  Am.  A  Eng.  Ency.  of  Law 
(2d  Bd.)  — ;  14  Oyc.  8S8.  There  was  no  ert- 
dence  that  he  had  Uved  elsewhere,  and  the 
presumption  was  somewhat  aided  by  the  tes- 
timony of  ae  annt  that  be  lived  in  Des 
Moines  fnun  the  fall  of  1877  until  he  moved 
to  Dallas  county,  thoos^  this  -was  based 
upon  bting  at  Us  residence  but  once,  and  the 
fact  that,  though  she  did  not  meet  him 
often,  she  beard  tnnn  him  "once  in  a  whlW 
as  b^ng  in  that  cMy.  It  may  be  that  this 
presumi^tlim  indirectly  conflicts  with  the 
inreanmptitHi  that  a  divorce  was  obtained, 
raised  in  support  of  the  validity  of  the  last 
marriage  The  latter,  ts  greatly  weakened, 
however,  by  tin  fact  that  deceased  baA  do 
legal  ground  upm  which  to  base  a  soit  for 
divoccei  Frankle  Ooltra  returned  to  Kansas 
at  his  Instance,  and  her  otter  to  return  was 
spumed.  He,  not  she,  was .  guilty  of  de- 
sertion. The  record  is  without  a  hint  at  any 
othar  cause  upon  whldi  he  ml^  have  based 
an  action,  and  it  will  not  be  presumed,  in 
order  to  snstaln  the  validly  of  a  subsequmt 
marrl^.  not  only  that  deceased  moved  from 
the  coonly  of  his  residence,  ttierel^  orer^ 
ridliu;  the  infimnce  tbe  law  warranto  that 
he  continued  to  live  there,  but  also  that  ht 
obtained  a  divorce  on  false  testlmwiy. 

8.  The  strength  of  the  presumption  that  a 
manriage  la  raltd  necessarily  Attends  lai«e- 


ly  npon  the  circumstance  of  each  particular 
case.  Where  but  the  form  or  regularity  of  a 
particular  ceremony  Is  Involved,  as  well  as 
in  cases  Involving  questions  of  legitimacy  and 
in  prosecutions  for  the  crime  of  adolt^, 
the  presumption  Is  generally  said  to  be 
strong.  But,  where  tbe  issue  Is  between  rival 
claimants  to  the  rights  of  surviving  widow 
of  a  person  deceased,  there  is  no  apparent 
reason  t<a  barricading  the  relationship  of  the 
one  with  presnmptlonB  and  declining  to  al- 
low the  other  to  contest  tbe  issue  on  equal 
terms.  True,  the  law  raises  a  presumption 
in  favor  of  tbe  Innocence  of  the  parties  to  tbe 
last  marriage,  and,  where  both  wives  of  de- 
ceased are  alive,  this  necessarily  involTes  an 
Inference  that  tbe  first  marriage  has  been  dis- 
solved by  a  decree  of  divorce.  To  dispute 
this  Inference  Is  to  charge  the  parties  to  tbe 
last  marriage  with  Immorall^  and  crime, 
and  of  necessl^  evidence  Is  exacted  to  sustain 
the  accusation  and  overcome  the  inference 
In  favor  of  Innocence  otherwise  to  be  drawn. 
In  other  words,  proof  of  the  last  marriage 
alone  makes  out  a  prima  facie  case  as  to  Its 
validity.  HuntOT  v.  Htmter  (GaL)  43  Pac 
7B6,  31  t>.  B.  A.  411,  52  Am.  St  Rep.  180. 
To  overcome  this  prima  fade  case,  proof  of  a 
former  marriage  Is  required,  and  also  evi- 
dence from  which  it  may  be  concluded  that 
it  has  not  been  dissolved  by  death  or  divorc*. 
In  Goodwin  v.  Goodwin,  113  Iowa,  319,  85 
K.  W.  SI,  it  was  said  that  the  presumption  In 
favor  of  tbe  validity  of  the  last  marriage,  in 
tbe  absence  of  other  evidence,  is  not  snfflclent 
to  overthrow  the  presumption  In  fiiTor  of  the 
continuing  validity  of  the  first  marriage. 
The  statement,  standing  alone,  la  inaccarate; 
but  an  examination  of  the  opinion  dlscloMs 
that  the  evidence  adduced  rebutted  any  In- 
ference of  a  divorce,  and  for  this  reason  the 
\  case  was  correctly  decided.  In  Ellis  v.  Bills. 
I  58  Iowa,  720,  IS  N.  W.  65.  the  first  wife  bad 
I  not  obtained  a  divorce,  and  had  afforded  ber 
husband  no  cause  upon  which  be  could  lesally 
procure  a  divorce  from  her,  and  the  ooort 
held  that,  before  It  would  be  presumed  that 
be  bad  procured  a  decree  dissolving  tbe  bonds 
of  matrimony,  "there  must  be  some  fact  upon 
which  the  presumption  can  be  legitimately 
founded.  Tbwe  must  be  something,  based 
on  the  acto  and  conduct  of  both  parties;.  Incon- 
slstent  vrith  tiie  oontlnuance  itf  tbe  marriage 
relation,  before  tbe  presomptlon  sbcmld  be 
indulged."  The  rule  as  thus  stated  has  been 
i^iproved  in  subsequent  dedsions.  Gilman  v. 
Sheets.  78  Iowa,  498, 48  N,  W.  299;  Barnes  t. 
Barnes,  90  Iowa,  382,  57  N.  W.  861;  Goodwin 
T.  Goodwin,  118  Iowa,  S19,  85  N.  W.  31: 
Tuttle  V.  Baish,  110  lovra.  881.  00  N.  W. 
66;  Oasley  t.  Mitchell,  121  Iowa.  96,  9R 
N.  W.  725.  This  is  tantamount  to  ssTlng 
that,  In  ord»  to  snstaln  the  valfdl^  of 
tbe  last  marriage.  It  will  not  be  presumed 
that  deceased,  not  <mly  obtained  a  decree  of 
divorce,  but  that  In  dc^ng  so  had  Impoeed 
on  the  court  by  asserting  facta  known  to  be 
false  and  supporting  them  by  perjnied  fess- 
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tlmoiiy.  Afl  thus  nnderstood.  them  dedsloiu 
are,  as  we  think.  In  harmony  with  tlM  weight 
and  current  of  antborlty. 

In  the  case  at  bar  it  appear*  alBrmatiTely 
that  deceased  bad  no  ground  upon  which  to 
obtain  a  divorce  from  his  second  wife, 
Frankle  Colton,  and  for  this  reason  the  cited 
cases  are  directly  In  point.  To  obTlate  this 
ciHicliiaion  appellee  insists  that  she  deserted 
her  htisband,  bnt  no  evidence  to  this  effect 
was  Introdnced.  Her  teetlmony,  that  she 
went  back  to  Kansas  on  a  visit  and  offered  to 
return.  Is  undisputed,  and  was  received  with- 
out objection,  ffiven  if  she  did  leave  him  on 
her  own  motion,  however,  no  divorce  was 
procured  in  the  eonntles  of  his  or  bet  resl- 
doice,  and  this  alone  was  enough  to  over- 
throw any  presumption  that  otherwise  might 
be  indulged  to  favor  of  the  last  marriage. 
Evidence  of  the  declarations  of  deceased  was 
mere  hearsay  and  not  admissible.  Nor  was 
the  fact  that  he  took  the  trouble  to  obtain  a 
decree  of  divorce  from  his  third  wife  Impor- 
tant, save  as  an  evidential  circumstance 
indicating  that  possibly  tie  supposed  the  mar- 
riage to  her  legal.  Gllman  v.  Sheets,  supra. 
As  both  she  and  the  woman  be  was  about  to 
marry  lived  In  the  same  neighborhood,  this 
course  was  doubtless  necessary  In  order  to 
make  the  change.  It  may  be  that  Frankle 
Colton  did  not  much  concern  herself  because 
of  ber  husband's  infidelity;  but  she  was  not 
In  a  iltnatlon  dnnandlDg  a  protest,  which, 
with  its  omission,  appears  to  have  been  con- 
trolling features  In  Blanchard  v.  Lambert, 
43  Iowa.  228,  22  Am.  Bep.  246.  and  Leach 
V.  HoU,  95  Iowa,  611,  64  N.  W.  790.  Up- 
on a  separate  examination  of  tiie  record 
we  are  united  In  the  opinion  that  Frankle 
Colton  is  the  widow  of  deceased,  and  as  such 
entitled  to  share  In  hie  estate.  The  cause 
will  be  remanded  for  a  decree  not  ImxHistst- 
«ot  with  this  (pinion. 

Reversed. 


GIBSON,  CoDBty  Treasurer,  T.  OOOIAT. 

(Supreme  Court  of  Iowa.    Feb.  7,  1906.) 
Taxation  —  Assessiocnt  —  Scvnrw  —  Objxo- 

TIOHS  HOT  MADK  BETOBS  A  ConRTT  TbKAS- 
tTREB. 

Laws  28th  Gen.  Assem.  1900,  p.  34.  c.  BO, 
provides  for  the  assessment  of  omitted  property 
by  the  county  treasurer ;  and  section  1  requires 
service  on  the  property  owner  of  notice  of  the 
time  and  place  where  objections  to  the  proposed 
list  and  assessment  may  be  made.  An  appeal 
ia  authorized  to  b9  taken  to  the  district  court 
and  tried  like  appeals  from  findings  of  the  board 
of  review,  which  Code,  fi  1878,  provides  sliall  be 
tried  "In  equity,"  and  that  the  court  shall  de- 
termine anew  all  questions  arising  before  the 
board  whicli  relate  to  the  Uabllity  of  the  prop- 
erty to  assessment  or  to  the  amount  thereof. 
HtM,  that  a  property  owner  was  only  entitled 
to  raise  such  objections,  not  KoinE  to  the  Juris- 
diction of  the  treasurer  to  maka  tM  assessment, 
mm  wsre  brought  to  the  attention  of  the  treasnr- 
«r  at  the  time  of  the  asesBsmantk 


Appeal  from  District  Court,  Jackson  Gonn- 
ty ;  J.  W.  Boiinfer,  Jadg& 
The  opinion  states  the  oisc.  BereTefld. 

0.  M.  Thomas  and  W.  H.  Palmer,  for  ap- 
pellant  W.  6.  Gregory,  for  appellee. 

WEAVER,  J.  On  January  1,  1901,  the  ap- 
pellee was  a  resident  of  Jackson  county, 
Iowa.  He  had  formerly  resided  In  Jones 
county,  Iowa,  where  a  few  months  previoue 
he  had  entered  Into  a  contract  for  the  sale 
of  his  farm  for  the  sum  of  about  (11,000, 
the  sale  to  be  consummated  on  March  1, 1901, 
by  delivery  of  a  deed  to  the  purchaser  and  of 
notes  and  mortgagea  by  the  purchaser  to 
secure  the  deferred  paymoits.  The  assessor 
of  the  taxing  district  in  Jackson  county 
where  appellee  resided  made  no  asseeament 
to  him  of  moneys  and  credits.  At  the  first 
meeting  of  the  board  of  equalization,  ap- 
pellee's assessment  was  Increased  by  char- 
ging him  with  ¥11,000  in  moneys  and  credits, 
but  at  a  subsequent  meeting  upon  objection 
being  raised  to  such  increase  it  was  ordered 
by  the  board  that  the  "raise  of  $11,000  on 
Eldad  Cooley  be  remitted,  be  not  having 
notes,  until  March  1,  1901."  On  April  12, 
1904,  the  appellant  as  county  treasurer  of 
Jackson  county  served  written  notice  on 
appellee  to  appear  before  him  and  show 
cause  why  he  should  not  be  assessed  on 
moneys  and  credits  to  the  amount  of  $11,000 
omitted  from  the  assessment  of  1901.  On 
the  day  named  the  ap[»ellee  app«ured  at  the 
treasurer's  office,  but  raised  no  objections  to 
the  proposed  assessment  other  than  an  oral 
objection  of  some  character  to  the  form  or 
substance  of  the  notice  which  had  been 
given  him.  The  hearing  was  thereupon  con- 
tinued to  ApHl  25,  1904,  at  which  time  the 
appellee  did  not  appear,  and  the  treasurer 
assessed  to  him  the  sum  of  111,000  for 
mmteys  and  credits  omitted  from  the  as- 
sessment for  1901.  From  this  assessment  the 
defendant  appealed  to  the  district  court 
where  he  filed  an  answer  or  objection  to  the 
finding  of  the  county  treasurer,  on  the  fol- 
lowing grounds:  a>  That  appeUee  did  not 
have  and  was  not  dtiargeable  with  any 
taxable  moneys  and  credits  for  the  year  1001; 
and  (2)  that  the  matter  of  the  assessment  of 
said  alleged  m<m^s  and  credlte  had  been 
adjudicated  by  the  local  board  of  review  fOT 
the  said  year  190a.  The  appeliante  more  to 
strike  the  said  objections  Iwcause  It  does  not 
appear  that  tta^  w«re  raised  In  any  manner 
before  tbe  treasurer  at  or  before  the  time 
when  tbe  assessment  was  made  by  that 
offlcw.  Tliis  motion  was  not  mled  upon  by 
the  trial  courf,  and  evidence  was  Introdnced 
tending  to  show  a  state  of  facts  substan- 
tially as  bereinbefore  cited.  The  conrt  fbund 
fw  the  defendant,  and  tbe  plaintiff  has  ap- 
pealed to  this  oonrt 

As  we  view  the  record  tbe  qnestlon  de- 
eialve  of  this  appeal  Is  one  of  practice  only. 
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Was  It  Incuabent  upon  tbe  taxpayer  to  make 
known  to  tbe  treasurer  in  some  form  ttie 
nature  of  hla  objectltms  to  the  proposed  as- 
sessment In  order  to  hare  the  benefit  thereto 
on  appeal?  Or  can  he  withhold  tbe  Issue  be 
proposes  to  raise  and  present  it  for  the  first 
time  on  appeal  In  tbe  district  court?  The 
statute  Is  not  q;>eclflc  In  Its  requirements  in 
this  respect,  and  it  Is  quite  evident  that  the 
Leslslature  did  not  Intend  to  luTest  the  pro- 
(^ure  before  the  county  treasurer  with  all 
the  formalities  which  pertain  to  an  action  In 
court,  yet  the  hearing  partakes  somewhat  of 
a  Judicial  nature.  The  statute  e^ressly  pro- 
vides for  service  upon  tbe  property  owner  of 
the  "time  and  place  where  objection  to  the 
proposed  listing  and  assessment  may  be 
made."  Laws  28th  Oen.  Assem.  1900.  p.  34,  c. 
fiO,  8  1.  This  implies  the  right  of  the  prop- 
erty owner  to  appear  and  make  known  his 
objections  and  tbe  duty  of  the  treasurer  to 
consider  and  pass  upon  the  same.  The 
appeal  provided  for  in  tbe  same  section  is 
to  be  taken  and  tried  like  appeals  to  the 
district  court  from  the  findings  of  tbe  board 
of  review.  Referring  to  Code,  S  137S,  we  find 
that  such  appeals  are  tried  "in  equity"  and 
that  tbe  court  is  to  "determine  anew  all 
questions  arising  before  the  board  which 
relate  to  tbe  liabllily  of  the  property  to 
assessment  or  to  the  amount  thereof."  It  Is 
the  questions  "arising  before  the  board" 
which  the  district  court  Is  to  try  on  all  ap- 
peals from  the  board  of  equalization;  and 
the  act  of  the  Twenty-EUgbtb  General  As- 
sembly having  adopted  this  procedure  for 
appeals  from  assessments  by  the  county 
treasurer  It  follows  that  the  questions  to  be 
determined  are  snch  and  such  only  as  have 
been  in  some  manner  raised  before  .such 
treasurer.  See  City  of  Marlon  v.  Invest- 
ment Co^  122  Iowa.  62&,  98  N.  W.  488. 

Tbe  entire  responsibility  of  determining 
the  l^al  propriety  of  the  asseamnent  reate 
primarily  upon  the  conntT'  treasurer,  and 
Justice  to  that  offlcw  and  to  ttie  coun^  and 
state  which  he  represents  demands  that  tbe 
obiecting  taxpayer  shall  disclose  his  hand 
and  make  known  to  the  ofilcer  the  reasons,  if 
any  there  be,  why  the  assessment  should  not 
be  made.  It  is  to  be  presumed  tbat  if  a 
sufficient  showing  be  made  against  the  as- 
sessment the  treasurer  vrlll  do  bis  dnty  and 
dismiss  tbe  proceeding;  but  it,  wrongfully 
or  tqr  error  of  judgment;  he  overrules  ttie  ob- 
jections and  proceeds  to  mate  the  assoss- 
ment,  an  appeal  will  bring  an  the  qneatlons 
thus  raised  Into  tito  district  court  for  re-eoc- 
amlnatlon  de  nova  Tbia  is  Uie  orderly 
course  of  procedure,  one  which  commends 
Itself  to  one's  common  sense  as  well  as  to 
hie  sense  of  justice,  and  we  regard  It  clear 
that  such  Is  tbe  Intent  of  the  statute.  It  is 
undoubtedly  true  that  tbe  objections  raised 
before  the  treasurer  may  be  of  tbe  most  in- 
formal duuacter  and  may  be  quite  Indefinite 
and  general  In  stetement  and  need  not  be 


reduced  to  writing,  yet  If  In  snne  manner 
th«y  bring  to  tbe  treasurer's  attrition  tbe 
graeral  nature  ot  the  claim  made  In  tealst- 
anoe  of  tbe  assessment  they  will  be  held 
snffldent  Bums  t.  McNally.  90  Iowa.  436, 
&7  X.  W.  908;  Inveatment  Go.  v.  Ft  Dodge, 
125  Iowa,  148,  100  N.  W.  617;  Schoonover  t. 
Petclna,  126  Iowa.  266,  100  N.  W.  48a  We 
are  not  to  be  understood,  faowevM-,  as  hold- 
ing that  an  objection  which  goes  to  the 
Jurisdiction  of  the  treasurer  will  be  waived, 
or  tbat  a  tax  or  assessment  which  Is  whollj 
void  in  Ite  Inception  will  be  rendered  valid 
by  failure  of  the  taxpayers  to  appear  and 
object  thereto.  But  In  no  case  have  we  said 
that  a  person  who  has  been  properly  swred 
with  notice  to  make  tflese  objections  to  a 
proposed  assessment  may  remain  silent,  aod 
then,  upon  appeal,  raise  objections  whicb 
were  In  no  manner  Buggested  or  brought  to 
the  attention  of  the  treasurer,  and  this  we 
necessarily  must  hold  to  affirm  the  mlins 
appealed  from.  While  we  believe  that  verr 
great  liberality  should  be  shown  in  this  dasa 
of  cases  in  support  of  the  right  of  review  ij 
the  district  court  on  appeal,  we  are  not  pre- 
pared to  go  to  the  extent  thus  indicated. 

The  question  of  burden  of  proof  in  this 
class  of  cases  is  argued  by  counsel.  In  Clt? 
of  Marlon  v.  Investment  Co.,  supra,  we  bdd 
in  substance  that  tbe  burden  Is  upon  tlie 
person  seeking  to  reverse  or  set  aside  an 
assessment,  and  we  still  think  this  to  be  tbe 
better  rule.  We  do  not  go  Into  the  merits  of 
tbe  assessment  made  by  the  treasurer.  It  is 
quite  possible  tbat  the  alleged  order  of  the 
board  of  review  tn  vacating  tbe  assessment 
of  appellee's  moneys  and  credits  for  the  year 
1901  would  have  been  a  complete  defense  to 
the  treasurer's  claim,  but  tbat  issue  vrss  In 
no  manner  directly  or  Indirectly  raised  before 
the  treasurer,  and  under  our  view  of  the  law 
It  was  not  available  on  tbe  trial  ia  tiw 
appeal.  Other  qnestlons  atigued  need  not  be 
considered. 

The  judgment  of  the  district  court  Is  re- 
vo-sed,  and  cause  remanded  for  farther  pro- 
ceedings in  harmony  with  this  <9lnlon. 

Reversed 


WIIXIS  V.  WEEKS  et  al. 
(Supreme  Court  of  Iowa.  Wtb.  6,  1806.) 

L  Landlobo  and  Tenant-~Salb  or  Iauid 
Pbopebtt— Notice  to  Quit. 

Where  land  subject  to  a  lease  was  sold 
nnder  a  contract  entitling  tbe  vendees  to  pos- 
Bessioo,  a  notice  to  quit  was  propo-Ij  si^ed 
and  caused  to  be  served  by  one  only  of  ndi 
vendees  upon  tenants  of  the  proiMrty. 
Z  Appbai.— Hahulbss  Ebsob. 

Under  Code,  §  2923,  providing  that  con- 
veyances to  two  or  more  in  their  own  right 
create  a  tenancy  In  conunon,  unless  a  contrary 
Intent  is  expreraed,  the  error,  if  any.  In  an  ar- 
tion  of  forcible  entry  and  detainer,  in  the 
oeptioD  of  oral  evidence  that  one  of  plaintilb 
had  transferred  to  a  coplaintilf  his  interest  in 
the  contract  under  which  they  held,  was  harm- 
less, as  In  the  absence  of  snch  a  sbowing^  pbio* 
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tub  wen  tenanti  In  eommon,  and  one  of  Mreral 
teoanta  in  common  can  maintain  an  action  of 
forcible  entry  Emd  detainer. 
8.  Same — QuESTioits  Rbviewable. 

Where  the  admission  in  evidence  of  a  con- 
tract was  objected  to.  but  It  did  not  appear 
from  the  record  whether  the  contract  was  tab' 
■equently  introduced  or  read  in  evidence,  the 
question  of  its  admiaaibility  was  not  raised  on 
appeal. 

4.  BBTOPPEL--OWNEBSHIF— GUUH  BVLOW. 

WbeM,  in  forcible  entry  and  detainer,  de- 
fendants moved  for  a  verdict  in  their  favor,  on 
the  rronnd  tliat  certain  parties  were  the  owners 
of  uie  land  when  notices  to  quit  were  served, 
and  snbaegacmtly  renewed  the  motion  on  the 
same  ground,  they  oonld  not  deny  such  owner- 
ship on  appeaL 

5.  I^NDLOBD  AND  TBHANT— WBITTIIf  LlASS 

— COHBTBUOnOH. 

A  lease  providing  that  the  lessees  vrere  to 
take  the  premises  "for  one  year  and  the  privi- 
lege of  four  years,  at  fSOO  per  year,"  meant 
that  the  term  was  for  one  year,  but  at  the  elec- 
tion of  the  lessees  might  be  for  four  years. 

6.  EVIDinCB  —  PABOL  BVIDBIf cx  —  Showxro 

iNTKirr  or  Pabxiu. 

Oral  evidence  aa  to  the  intent  of  the  par- 
ties at  the  time  a  written  lease  waa  executed 
was  Inadmisrible. 

Appeal  from  District  Court,  Wapello  Oonn- 
ty ;  Frank  W.  Eicbelbei^,  Judge. 

Action  of  ftwdble  mtry  and  detainer. 
Tbe  defttkdants  were  fonnd  guilty  in  the  Jus- 
tice Gonrt,  and  npon  appeal  thia  finding  was 
aflOrmed.  They  appeaL  Affirmed. 

A.  W.  Enoch  and  Jaqnes  &  Jaqnes,  for  ap- 
pellants.  Work  &  Work,  for  appellee. 

IiADD,  J.  Mrs.  IHckens  was  owner  of  204 
acres  of  land,  and  on  the  26th  day  of  Sep- 
tember, 1899.  altered  Into  a  written  lease 
with  defendants,  by  the  terms  of  which  they 
agreed  "to  take  the  farm  of  Margaret  Dick- 
ens tor  one  year  and  the  privilege  of  four 
years,  at  $500  per  year."  Thereaftw  Mrs. 
Dickens  died,  and  tbe  property  was  conreyed 
by  the  executor  of  her  estate  to  Conrad  Wil- 
liams, by  him  to  Emmet  Work,  and  the  lat- 
ter sold  the  same  by  contract  to  J.  W.  and 
Orral  Willis  on  September  2,  1902.  These 
transfers  were  subject  to  the  lease.  On  Feb- 
ruary 28,  1004,  notice  to  quit  the  premises 
March  Ist  following,  signed.  "J.  W.  Willis, 
by  Work  A  Work,  Attorneys.  Bmmet  A.  Work, 
Owner  of  the  Legal  Title,"  was  served  on  de- 
fendants, and  as  they  did  not  yield  posses- 
sion on  the  day  designated  this  action  was 
begun.  Trial  resulted  In  the  r«nova1  of  de- 
fendants, and  tbe  JxxA^ment  was  confirmed 
upon  appeal  to  the  district  court 

1.  Appellants  contend  that  the  notice  to 
quit  was  defective.  In  that  It  was  signed  by 
the  owner  of  the  fee,  rather  than  the  pur- 
chaser from  him  under  the  contract  It  was 
stfmed  by  both.  If  either  signature  was  un- 
necessary. It  was  merely  surplusage.  As  the 
contract  was  one  of  sale,  not  executory  mere- 
ly, under  which  the  purchasers  were  entitled 
to  possession,  the  notice  was  properly  sign- 
ed and  cansed  to  be  sorred  by  me  of  flMm 
only. 

2.  Oral  taitlmony  tbat  Orral  WIIHb  had 


transferred  his  interest  In  the  contract  to 
plaintiff  waa  received  over  objection.  If  the 
ruling  be  conceded  to  have  been  erroneous  It 
was  without  prejudice ;  for,  in  the  absence  of 
such  a  showing,  plaintiff  and  hla  son.  Orval 
Willis,  were  tttumts  In  common  (section 
2928.  Code),  and  it  is  well  settled  that  one  of 
several  tenants  In  common  can  maintain  an 
action  of  forcible  entry  and  detainer.  The 
possession  of  one  tenant  In  common  is  pre- 
sumed to  t>e  In  sivport  of  tbe  common  title 
of  all,  and.  If  one  is  restored  to  possession, 
such  possession  is  that  of  his  co-tenants,  as 
well  as  of  hims^.  The  action  Is  purely 
poBseasory,  save  when  a  paramount  title  Is 
pleaded,  in  pursnance  of  section  4216  of  the 
Code ;  and  as  a  tenant  In  common  Is  entitled 
to  poBsesaion  of  the  whole,  as  against  a 
stranger  to  the  title,  he  Is  authorized  to 
maintain  the  action.  The  unlawful  detri- 
tion is  a  wrong  to  each  and  evoy  person 
from  whom  iHMsesslon  Is  forcibly  detained. 
Tbe  wrong  to  one  Is  not  lessened  by  that  to 
others;  nor  should  one  be  precluded  from 
redress,  though  others,  who  may  have  been 
Injured  in  like  manner,  do  not  choose  to  join 
blm  in  the  action.  Jones  v.  Phillips.  10 
Helsk.  (Tarn.)  662;  Mason  v.  Baacom,  3  B. 
Mon.  <Ky.)  269;  Ware  v.  Warwick,  48  Ala. 
295. 

8.  The  plaintiff  testified  that  he  had  a 
contract  for  the  sale  of  the  land.  It  was 
then  offered  In  evidence.  He  was  then  ask- 
ed if  he  was  one  of  the  owners,  and,  though 
objection  to  the  question  was  sustained,  an- 
swered, "I  am."  He  then  testified  that  he 
was  the  party  named  therein.  The  objec- 
tion was  thm  made  that  the  contract  was 
not  acknowledged,  and  was  Incompetent  evi- 
dence as  between  the  parties.  This  waa 
overruled.  Whether  the  contract  was  sub- 
seqnoitly  introduced  or  read  in  evidence  la 
not  disclosed  by  the  record,  and  for  this  rea- 
son the  question  of  Ito  admissibility  was  not 
raised.  State  Bank  of  Tabor  v.  Brewer, 
100  Iowa,  576,  69  N.  W.  1011.-  At  any  rate, 
defendants  moved  that  a  verdict  be  dllbcted 
In  their  favor  on  the  grouud  that  "the  evi- 
dence showed  tbat  J.  W,  Willis  and  Orval 
Willis  were  owners  of  tbe  land  at  the  time 
the  notices  to  quit  were  served,"  and 
this  was  subsequently  renewed  on  the  same 
ground.  Having  unequivocally  asserted  their 
ownership  In  the  trial  court,  they  are  not  in 
a  situation  to  deny  it  upon  appeal. 

4.  Evidence  was  offered  by  defendants 
teodtng  to  show  tbat  in  executing  the  lease 
the  parties  thweto  understood  that  lessees 
were  to  have  the  privilege  of  continuing  in 
possession  thereunder  five  years.  This  was 
received  over  objection  and  subsequently 
stricken  out  The  last  ruling  was  correct 
The  language  "for  one  year  and  the  privilege 
of  four  years"  is  not  ambiguous  or  of  doubt- 
ful interpretation.  It  means  that  tbe  term 
Is  for  one  year,  bnt,  at  the  ^ectl<ni  of  lessees, 
may  be  for  four  years.  Tbe  particle  "and," 
as  contended  by  ai^Ilants,  indicates  tbe  r«- 
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latlon  of  connection  or  addition.  Beedy 
Finney,  116  Iowa,  276,  91  N.  W.  1069; 
O'Brloi  T.  Carson,  42  Iowa,  563.  So  corustru- 
Ing  It,  the  defendants,  in  addition  to  a  term 
of  one  year,  were  gtvai  "the  privily  of 
four  years" ;  that  1b,  they  might  elect  to  ex- 
tend the  term  to  four  years.  We  bare  die- 
covered  no  case  on  "all  four"  with  this ;  bat 
expressions  in  text-books  and  decisions  may 
be  found  treating  like  clauses,  where  the 
word  "with"  Is  used,  Instead  of  "and,"  la 
harmony  with  our  conclusion.  Mershon  t. 
Williams  (N,  J.  Err.  &  App.)  42  Atl.  TTS; 
Webb  T.  Bailey  (Ky.)  33  S.  W.  936;  1  Wash, 
on  Real  Prop.  471.  In  the  connection  em- 
ployed, the  Insertion  of  "with"  In  place  of 
"and"  would  not  change  the  meaning.  See 
SO  Am.  ft  Eng.  Ency.  of  Law  <2d  Bd.)  891. 
With  either,  the  option  of  four  yeara  Instead 
of  one  would  be  given.  We  do  not  think  the 
language  fairly  susceptible  of  differ«it  mean- 
ing, and  for  this  reason  oral  evidence  of 
what  the  parties  might  have  intended  was 
inadmissible.  See  Peterson  v.  Modem  Broth- 
erhood of  America  (Xowa)  101  N.  W.  289, 
67  L.  R.  A.  681. 
Affirmed. 


OHARITON  lOB  00.  v.  8PRIN0  LAKE 
lOB  00. 

(Supreme  Oonrt  of  Iowa.  Feb.  6,  1906.) 

1.  Appeal— PiNDiNO  or  Facts— Review. 

Where  there  Is  any  aubetantial  evidence 
in  support  of  the  court's  finding  of  facts,  the 
B&me  will. be  approved  on  appeal. 

2.  Evidence  —  Pasol  Evidence  —  Yabtino 
Wbitten  Contraot. 

Where  a  written  contract  provided  that  de- 
fendant company  was  to  pay  all  expenses  of 
harvesting  certain  Ice,  parol  evidence  was  inad- 
missible to  show  that  the  contract  did  not  In- 
clude ail  expenses  incident  to  such  harvesting. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  {  1766.] 

8.  Watebs  and  Watebcoubsbb  —  Ioi  —  Goh- 
tsacts— constbuonon . 

Pond  rentals,  when  exacted,  are  part  of  the 
•roeUes  of  harvesting  ice  under  a  contract 
obligatlDK  a  party  thereto  to  pay  all  expenses 
of  lueh  harveatliv. 

Appeal  ftom  District  Gourt,  Lucaa  County : 
Frank  W.  Bictaelberger,  Judge. 

The  case  is  wrongly  entitled.  It  should 
be  "Spring  Lake  Ice  Co.  Charlton  Ice  Co." 
It  Is  an  action  at  law  to  recover  the  amount 
of  certain  ezpeiues  Incurred  by  plaintiff. 
Spring  Lake  Oompany,  In  putting  op  Ice  dur- 
ing the  winter  of  1902  and  1906,  wlilch  ex- 
penses it  Is  claimed  defendant,  Charlton  Ice 
Company,  agreed  to  pay.  Defendant  denied 
the  agreement,  and  pleaded  a  settlement  and 
an  estoppeL  The  case  was  tried  to  the  conrt. 
resnlting  in  a  JdOgment  for  plaintiff.  De- 
fendant appeals.  Affirmed. 

Will  S.  Barger  for  appellant  Stuart  ft 
Stuart  and  J.  A.  Felnlck,  for  appellee. 

DEEMBR,  J.  It  appears  ttiat  prior  to  ttM 
time  of  the  making  of  the  contract^  to  which 


we  shall  presently  refer,  each  of  these  compa- 
nies was  engaged  in  putting  up  and  selling 
Ice  in  the  city  of  Charlton  and  vicinity.  On 
January  22,  1903,  the  parties  entered  Into  a 
writtoi  contract  whereby  the  Chariton  Oom- 
pany was  to  take  charge  of  all  the  ice  har^ 
vested  by  either  company,  to  manage,  control, 
and  sell  the  same,  and  tha^  after  payliix  all 
expenses,  defendant  was  to  iwy  (me-fourth 
of  the  net  [uroflts  to  the  plalntlfl.  The  exact 
provision  of  the  contract  as  to  expenses  la 
putting  up  ice  Is  as  follows :  "It  is  further 
agreed  by  and  between  the  said  companies 
hereto  that  after  all  expenses,  including  these 
for  harvesting  said  crop  as  certified  by  both 
companies,  have  been  deducted  from  the  gross 
receipts  arising  ftom  the  sale  of  said  lee  crop, 
then  three-fourths  of  the  remaining  proceeds 
shall  be  paid  over  to  the  Charlton  Ice  Com- 
pany and  the  other  remaining  one-fourth 
shall  be  paid  over  to  the  Spring  Lake  Ice 
Company."  It  appears  that  plaintiff,  prior 
to  the  making  of  the  contract,  had  agreed 
to  pay  $160  to  one  W.  B.  Penlck  for  the  priv- 
ily of  cutting  ice,  which  was  called  a  p<»id 
rental,  and  that  this  snm  should  be  paid  at 
the  end  of  the  ice  business  in  the  Call  or  sum- 
mer of  the  year  1903.  It  also  appears  that 
defendant  had  ateo  been  obligated  to  pay 
pond  rentals,  and  that  In  Its  statements  to 
plaintiff  it  deducted  the  same  from  gross  re- 
ceipts. Plaintiff  claims  that  it  is  obligated 
to  pay  its  pond  rentals  of  fl50,  and  that  de 
fendant  has  refused  to  reimburse  It  th«%for, 
although  demand  has  been  made  upon  it  to  do 
so. 

Defendant  claims  that,  in  making  the  con- 
tract, neither  party  took  Into  account  or  con- 
sidered the  pond  rentals  claimed  by  plain- 
tiff ;  that  the  contract  not  only  does  not  covot. 
but  excludes,  those  claimed  by  It;  and  that 
the  evidence  shows  beyond  all  controversy 
that  plaintiff's  pond  rentals  were  to  be  ex- 
cluded. It  also  claims  a  settlement  and  pay- 
ment of  the  pond  rentals.  The  case  Is  at 
law,  and  If  there  be  any  substantial  evidence 
In  support  of  the  courf a  finding  of  facts  we 
must  approve  the  same.  The  contract  on  Its 
face  seems  to  cover  all  expenses  for  harvest- 
ing the  ice  as  certified,  etc.,  and  that  the  par- 
ties understood  It  covered  defendant's  pond 
rentals  there  can  be  no  question.  Evidence 
to  show  that  it  did  not  include  all  ecpenses 
of  harvesting  the  crop  would  be  Inadmissible, 
In  that  it  tended  to  vary  and  contradict  the 
terms  of  this  written  contract  Bell  t.  Men- 
den  ball  (Minn.)  80  N.  W.  843. 

But  we  still  have  to  consider  whether  plain- 
tiff was  obligated  to  pay  any  pond  rentals, 
and  whether  or  not  they  were  part  of  the  ex- 
penses of  harveBting  the  crop.  That  pond 
rentals,  if  exacted,  were  part  of  the  coat  of 
putting  up  plaintiff's  ice,  is  so  clear  as  not 
to  need  argument  But  It  Is  argued  that 
plaintiff  was  under  no  obligation  to  pay  the 
same,  in  that  it  had  virtually  used  Its  own 
pwd  and  was  under  no  obligation  to  any  one 
therefor.  This  was  a  question  of  fact  (to 
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the  trial  court  nnder  a  conflict  of  testimony, 
and  with  Its  conclusion  we  shall  not  Interfera 
The  trial  conrt  found  with  plaintiff  on  this 
proposition,  and  Its  oouclnslon  miut  tw  ae- 
cepted  as  a  verity. 

As  to  the  Issue  of  payment,  the  same  con- 
clusion must  be  reached;  for  here,  again,  the 
evidence  ia  conflicting.  The  case  Is  largely 
one  of  fact,  and  the  finding  of  the  trial  court 
on  snch  iBsnes  must  be  controlling. 

The  Judgment  mint  be,  and  It  is,  affirmed. 


STATB  V.  BERNSTEIN. 
(Sopreme  Court  of  Iowa.  Feb.  6,  1900.) 

iNTOXIOATIIia    lilQUOBS  —  ILLEGAL   SaLK  — 

Use  or  Sahpus  nr  Bolioitino  Osdkbs. 
Under  Oode,  I  2882,  providing  that  no  one 
flball,  directly  or  indlrecu;,  or  upon  any  pre- 
tense, sell,  exchanee,  barter,  dispense,  or  "give 
in  considontion  of  the  paTcfaase  of  any  prop- 
erty w  of  any  services  or  in  evasion  of  the 
statute**  any  intoxicatlog  liquor  whatever,  the 
giving  of  a  drink  from  samples  of  liquor  by 
an  agent  of  a  foreign  dealer,  for  the  purpose 
showing  the  grade  and  quality  of  liquors  which 
were  to  be  sold  In  anoUi»  stata,  was  not  unlaw- 
fuL 

Appeal  from  District  Court,  Warren  Coun- 
ty: Jamee  D.  Gamble,  Judge. 

The  defendant  was  convicted  of  the  crime 
of  glTlng  away  Intoxicating  liquor  in  con- 
slderatl(m  of  the  purchase  of  pn^tMlT.  He 
appeals.  Reversed. 

H.  L.  Ross,  for  appellant  Chas.  W.  Mul- 
lan,  Atty.  Gen.,  and  Lawrence  De  Qraff, 
Asst  Atty.  Gen.,  for  the  State. 

8HERWIN,  J.  An  Information  accusing 
the  defendant  of  the  crime  of  giving  intoxicat- 
ing liquors  In  consideration  of  the  purchase 
of  property  was  filed  before  a  justice  of  the 
peace  and  a  conviction  had  thereon.  The  de- 
fendant appealed  to  the  district  court,  where 
the  case  was  tried  to  the  court  on  the  fol- 
lowing agreed  statement  of  facts,  and  the 
defendant  was  again  convicted:  "That  de- 
fendant is  a  resident  of  Des  Moines.  Iowa. 
That  he  is  a  traveling  salesman  for  Simon 
Lewis,  a  liquor  dealer,  whose  principal  and 
sole  place  of  business  Is  at  Rock  Island  in 
the  state  of  Illinois.  That  Simon  Lewis  has 
no  "ware room  or  place  of  storage  In  the  state 
of  Iowa,  and  all  orders  tor  liquor  are  filled 
from  his  warehouse  at  Rock  Island,  111. 
*Fhtit  the  said  Simon  Lewis  is  a  citizen  and 
resident  of  the  state  of  Illinois.  That  the 
business  of  the  said  defendant  is  to  travel 
for  the  said  Simon  Lewis  to  solicit,  and  take 
orders  for  the  purchase,  shipment,  and  de- 
livery of  intoxicating  liquors.  That  all  or- 
ders taken  by  the  defendant  are  taken  on 
blanks,  a  copy  of  which  blank  order  Is  here- 
to attached  and  made  a  part  hereof.  That 
all  such  orders  so  taken  are  sent  to  his  prin- 
cipal in  Rock  Island.  111.,  subject  to  the  ap- 
proval or  disapproval  <tf  said  prlndpaL 
aAat  defendant  wu  not  engaged  In  any  oth< 
«r  bosliieas  or  empU^ment,  save  as  a  tmrel- 


Ing  salesman  for  said  Simon  Lewis  of  Rock 
Island,  III.  That  the  liquor  for  which  the 
dtfendant  solicited  orders  was  In  the  state 
of  Illinois,  and  was  to  be  shipped  from  IU1-. 
nods  to  such  parties  as  should  give  orders 
for  the  same.  That  d^endant  had,  on  Uay 
28. 1906,  in  Warren  county,  Iowa,  and  carried 
with  him,  as  such  traveling  salesman,  one 
sample  case  containing  12  sample  bottles  of 
liquor,  which  bottles  were  labeled  with  the 
kinds  of  Uqnors  contained  therein,  and  one 
grip  ccHttaining  6  quart  bottles,  which  were 
used  to  r^leniah  from  time  to  time  the  bot- 
tles In  the  sample  case.  That  said  liquor 
samples  so  carried  were  the  property  of 
amon  Lewis  of  Rock  Island,  III.  That  said 
samples  were  used  by  the  defendant  in  solic- 
iting trade  for  said  SlmcHi  Lewis,  and  were 
not  kept  by  the  defendant  for  sale,  unless  the 
giving  of  samples  as  fa«^n  stated  be  held  to 
be  a  sale.  That  defendant.  In  Indianola, 
Warren  county.  Iowa,  on  May  23,  1905,  as 
such  traveling  salesman  aforesaid,  solicited 
apd  received  orders,  which  ordera  were  taken 
:  on  the  order  blanks  above  referred  to,  from 
\  George  Westwly,  Ed  Brasher,  and  WllUam 
I  Bryson,  all  of  Indianola.  Iowa,  and  who  or- 
i  dered  said  liquor  for  th^  own  use,  and  not 
'  for  the  purpose  of  sale.  That  defendant  gave 
;  to  each  of  said  purchasers  a  small  drink  of 
the  liquor  samples  carried  by  him,  for  the 
purpose  of  showing  the  grade  and  quality 
i  and  of  their  testing  the  liquors  he  offered  for 
'.  sale.  That  said  sample  was  so  given  at  the 
time  of  solicitation,  but  before  the  receipt 
of  the  order  aforesaid.  That  no  money  was 
received  by  the  defendant  on  the  orders  so 
taken,  and  the  liquors  so  ordered  were  to  be 
shipped  C.  O.  D.  to  the  respective  parties 
from  Rock  Island,  111.  That  no  part  of  the 
liquors  so  ordered  was  delivered  by  defend- 
ant" 

The  statute  under  which  the  information 
was  filed  is  section  23S2  of  the  Code,  and  the 
real  question  for  determination  in  the  present 
case  is  whether  the  facts  argued  upon  show 
a  violation  of  that  statute.  So  far  as  ft  Is 
matffllal,  It  Is  aa  follows:  "No  one  *  •  • 
shall  for  himself  or  any  person  dse,  directly 
or  indirectly,  or  upon  any  pretmse,  or  by  any 
device  •  •  •  sell,  exchange,  barter,  dis- 
pense, give  in  consideration  of  the  purchase 
of  any  property  or  of  any  services  or  In  eva- 
sion of  the  statute  ♦  •  •  any  Intoxicat- 
ing liquor  whatever."  Under  the  conceded 
facte  in  the  case  the  defendant  had  the  ab- 
solute right  to  solicit  and  take  orders  for 
liquor  whi<di  was  to  be  sold  In  the  state  of 
IlUttols,  for  such  transactions  are  protected 
by  the  Interstate  commerce  clause  of  the 
Constitution  of  the  United  States.  Section  8. 
art  1;  Stete  v.  Hanaphy,  117  Iowa.  15,  90 
N.  W.  61.  Considered  without  reference  to 
the  llqtHHi  carried  and  given  to  prospectlTe 
purchasers  as  samples,  the  business  was  as 
legitimate  as  any  other,  and  the  sole  ques- 
tion for  detennlnatlon  is  whether,  under  the 
■Upnlated  facta,  the  nse  of  the  sainpics 
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In  Kdldtlng  Bach  orders  was  a  vlolatkHi  of 
the  letter  or  spirit  of  the  law.  nils  qnestliHi. 
ve  think,  most  be  answered  In  the  negative, 
^ke  purpose  of  the  statute  is  to  prevent  the 
sale  ot  liquor,  no  matter  what  guise  ot  form 
such  sale  may  asBom&  The  langnase,  "give 
In  conaldwatloD  of  the  purchase  of  any  prop- 
erty or  of  any  serrloea  or  In  eraaton  of  the 
statute,"  must  thoefore  tw  ccmstroed  to 
mean  that  aacb  gift  shall  be  Illegal  only 
when  Its  purpose  is  to  evade  the  law  by  sub- 
terfuge or  by  Indirect  dealing  intoided  to 
conceal  unlawful  sales.  Tbe  use  of  the  sam- 
ples In  soliciting  legitimate  mrders  for  the 
same  goods,  as  was  done  In  the  Instant  case, 
falls  far  shwt  of  proof  that  they  were  so 
used  to  evade  the  statute.  Indeed,  the  en- 
tire transaction  clearly  negatives  any  such 
purpose.  A  simple  gift  of  liquor  to  others 
than  minors  Is  not  unlawful.  State  v.  Hutcb- 
1ns,  74  Iowa.  20^  36  N.  W.  77S.  And  where 
It  Is  dearly  sbown^  as  It  Is  here,  that  there 
was  no  sale  nnd«  the  cloak  of  a  gift  or  a 
sample,  tbwe  should  be  no  conviction.  Hav- 
ing readied  this  condnaion  on  the  facts,  we 
find  It  unnecessary  to  cover  other  questions 
touched  upon  in  appellanf  s  argument. 
The  Judgment  is  rerwsed. 


OOWBLL  T.  GITT  WATBB  SUPPLY  00. 
et  aL 

(Supreme  Oourt  of  Iowa.    Feb.  7,  1906.) 

1.  AfFEAI.  —  DKFAUI.T — RETUSAI.  TO  BNTKB — 
DlBCBXTIOIT. 

The  entry  of  defendants'  default  for  failure 
to  plead  within  the  time  required  by  law  being 
largely  within  the  discretion  of  the  trial  court, 
as  provided  by  Code,  fi  8790,  the  coort* s  refusal 
to  enter  such  default  will  not  be  disturbed  on 
appeal  In  the  absence  of  manifest  abuse  of  such 
discretion. 
'  2.  FsAun— PLBADino. 

An  aliegatfon  In  a  petition  that  bonds  is- 
sued bv  a  corporation  were  issued  in  fraud  of 
plaintiff's  rights  was  an  Inanffldent  allegation 
of  fraud. 

[Bd.  Note.— For  eases  in  point  see  vol.  23, 
Cent  Dig.  Fraud.  |  87;  voL  Cent  Dig. 
Pleading,  «  28%.J 

8.  PtBADiNo  —  DranrBBn  —  Admission  o» 
Pacts. 

A  demurrer  only  admits  facts  which  are 
well  pleaded. 

[Bd.  Not&— For  cases  in  point,  see  voL  88, 
Oent  Dig.  Pleading,  H  026-634.] 

4.  OimpoBATioKB*— Beoboahizatioii— Agbxb- 

UBVT. 

Where  a  corporation  reorganisation  agree- 
ment to  which  plaintiff  was  a  party  provided 
for  the  submission  of  a  plan  of  reorganization 
which  should  be  binding  on  all  the  bondholders 
of  the  old  corporation,  unless  a  majority  thereof 
dissented  within  SO  days,  and  a  petition  by  a 
dissenting  bondholder  ^owed  that  a  majority 
did  not  dissent  frmn  the  plan,  plaintiff  was 
bound  thereby. 
6.  Sauk— AssESSincNTs. 

Where  a  corporation  reorganisation  agree* 
ment  provided  for  an  assessment  of  $20  per 
bond  on  the  bondholders  for  the  payment  of 
legal  and  other  expenses,  one  of  such  bondhold- 
ers could  not  object  to  the  levy  of  additional 
assessments  for  reasonaUe  eqcndltuns  mads 


necessary  to  preserve  the  property  and  protect 
the  corporation's  franchise. 

6.  SAHB— BEOBOAltlZBD  OORPOBATIOB— DOM- 

Where  a  bondholder's  agreement  for  the 
reorganization  of  a  corporation  provided  for  tb< 
organisation  of  a  new  company  In  such  stale 
as  the  committee  mi^t  determine,  the  reo^ani- 
sation  of  such  company  under  the  laws  of  the 
state  selected  by  the  committee,  will  be  denned 
valid,  whether  the  laws  under  whidh  the  corpo- 
ration was  organised  were  the  same  as  those 
of  Iowa  or  not 

7.  Samb—Powkbs— Right  to  Objict. 

Where  a  bondholders*  a^eement  for  tlw 
reorganization  of  a  corporation  provided  that 
the  bondholders  of  the  old  corporation  sbonM 
become  bondholders  in  the  new  company,  one  «( 
such  bondholders  was  not  entitled  to  object  to 
the  enlargement  of  ctHiwrate  powtf  vested  in 
the  new  company. 

8.  Saub— PooLiNo  Stock. 

Where  a  corporation  reorganization  agree- 
ment to  which  plaintiff,  a  bondholder  In  the  old 
company,  consented  by  silence,  aathorixed  tb« 
pooling  ot  the  new  company's  stock  until  soch 
time  as  the  property  Deeame  self-sapportini, 
plaintiff  was  not  sntlued  to  object  to  the  pooling 
of  the  stock. 

Appeal  from  District  Court,  Wapello  Conii' 
ty;  C.  W.  Vermillion,  Judge. 

Suit  In  equfty  to  recover  on  a  bond.  A 
demurrer  to  the  petition  was  sustained,  sod 
the  plaintlfl  appeals.  Affirmed. 

Blake  ft  Wilson,  for  ai«>dlant  UcKett  & 
HcNett,  tot  appellees. 

8HEBWIN,  J.  In  the  abstract  and  aEgn* 
menta  the  case  is  entitled  "William  F.  Cowell 
and  O.  H.  Vomer  Company**;  but  as  the  C 

H.  Vennw  Company  Is  not  properly  a  plais- 
tlff  In  the  case,  and  does  not  appeal,  we 
mnit  Its  name  from  the  title.  The  Iowa 
Water  Oompany,  a  c(nporati<m  of  this  state, 
Issued  In  1887  a  series  of  bonds  aggregatiiu; 
H00,000,  with  coupons  tor  semiannual  In- 
terest These  bonds  and  coupons  were  se- 
cured by  a  mortgage  to  the  Farmers*  Loan 
&  Trust  Oompany,  trustee,  on  the  property 
of  the  water  company.  The  company  be- 
came financially  emberrasBed,  and  being  oq- 
able  to  meet  its  Interest  payment  of  April 

I,  1884,  foredoaure  was  necessary.  The 
bonds  were  held  by  many  persons,  the  ip- 
pellant  owning  one  of  tiiem,  and  to  pro- 
tect their  Interrats  a  nximber  of  the  bond- 
holders formulated  a  written  plan  or  agree- 
ment to  which  the  plaintiff  became  a  party. 
A  committee  of  four  bcmdholdm  was  ap- 
pointed to  carry  out  the  plan.  It  provided 
for  the  transfer  of  the  bonds  and  couponi 
to  the  committee,  in  trust  for  the  purpose  ot 
carrying  out  the  plan,  and  gave  the  cwi- 
mlttee  power  to  take  any  action  under  the 
mortgage  that  the  individual  bondholdos 
might  have  taken.  In  case  a  majority  of  the 
bonds  were  deposited  with  the  committee,  It 
had  power  to  purchase  the  mortgaged  prop- 
erty at  the  foreclosure  sale  and  to  apply  the 
bonds  and  coupons  deposited  with  thou  to- 
wards payment  for  the  property.  The 
agreement  further  provided  that,  if  the  prop- 
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erty  was  purchased  by  the  committee,  It 
might  convey  the  same  to  a  new  company 
"incorporated  under  the  laws  of  such  state 
as  the  committee  may  detwmfne  or  may 
otherwise  dItv>ose  of  said  property." 

Sections  11,  12,  and  14  of  the  plan  we  set 
out  In  full  because  of  their  special  bearing 
on  some  of  the  propositions  urged  by  the  ap- 
pellant to  which  we  shall  later  give  our  at- 
tention. They  are  aa  follows:  "(11)  The 
committee  shall,  after  the  payment  of  the 
expenses  of  foreclosure,  and  all  expenses  In- 
curred by  the  committee,  and  Ita  compensa- 
tion, allot  to  the  certificate  holders  their 
proportloDate  Interests  in  the  new  company 
or  their  proportionate  share  in  the  proceeds 
of  any  sale  by  the  Committee.  (12)  The  com- 
mittee shall,  prior  to  the  conveyance  of  any 
purchased  property  to  a  new  company,  sub- 
mit to  the  certificate  holders  a  detailed  plan 
of  re-organization  -which  shall  be  binding 
upon  all  said  holders,  unless  the  holders  of 
a  majority  In  interest  of  thQ  outstand- 
ing certificates  shall,  within  thirty  days,  file 
with  the  trust  compai^  their  written  dis- 
sent from  said  plan.  *  *  *  (14)  The  com- 
mittee may  supply  ai^  defects  or  omissions 
in  this  plan  which  It  shall  deem  necessary 
to  be  sappUed  to  enable  the  committee  to 
carry  out  the  gomal  purpose  of  the  plan, 
and,  wltli  the  consent  of  holders  of  a  major- 
ity In  Interest  of  the  outstanding  certificates, 
may  take  any  action  other  than  Is  provided 
in  this  plan  which  the  committee  shall  unan- 
imously determine  to  be  for  the  benefit 
ratably  of  all  the  certificate  holders."  The 
certificates  referred  to  therein  are  the  certif- 
icates of  d^slt  Issued  for  the  bonds  de- 
posited. The  appellant  dq>oslted  his  bond 
in  ac«HTdance  with  the  plan,  and  took  there- 
for one  ot  then  certiflcates,  wUch  ledtetl 
that  his  bond  was  d^jwelted  under  and 
In  accordance  with  the  plan  or  agreement 
and  that  be  was  entitled  "to  recover  all  the 
secorlt^es,  benefits,  and  advantages  onulns 
to  the  deposltora"  under  said  agreemoit 
ActlnK  onder  this  agreement,  the  committee 
took  charge  of  the  foreclosnre  proceedings  In 
the  federal  court,  where  a  decree  of  fore- 
closnre was  entared,  under  which  the  prop- 
erty  was  afterwards  sold  to  'the  conunlttee 
subject  to  some  underlying  bonds,  which  are 
not  material  to  this  controversy.  The  com- 
mittee bought  the  property  In  July,  1897. 
In  June  preceding  It  issued  a  circular  to  the 
depositing  bondholders  setting  forth  Its  do- 
ings, the  financial  condition,  and  the  propos- 
ed plan  of  reorganization,  and  to  this  the 
appellant  made  no  objection.  In  September, 
1897,  the  defendant,  the  City  Water  Supply 
Company,  was  organized  under  the  laws  of 
the  state  of  Maine,  and  to  this  company  the 
committee  conveyed  the  prop»^  In  ques- 
tion. This  company  thereafter  Issued  Its 
bonds  and  mortgaged  the  property  for 
$475,000,  and  distributed  some  of  the  bonds 
■o  Issued  among  the  depositing  bondholders 


heretofore  referred  to.  The  appellant  does 
not  assail  the  validity  of  the  original  plan 
under  which  he  deposited  his  bond  with  the 
committee,  but  he  does  attack  practically 
all  other  steps  taken  by  the  committee  and 
the  defendaht  corporation  and  Its  acts,  and 
asks  to  recover  the  value  of  his  bond.  The 
facta  which  we  have  stated,  and  some  others 
to  which  we  shall  hereinafter  refer,  all  ap- 
pear in  the  petition  of  the  appellant  and  the 
exhibits  attached  thereto,  and  a  d«nurrer 
to  the  petition  was  sustained.  Some  of  the 
defendants  failed  to  plead  to  the  petition 
within  the  time  required  by  law,  and  the  ap- 
pellant contends  that  his  motion  for  a  de- 
fault and  judgment  therein  should  have  been 
sustained.  No  default  was,  in  fact,  entered 
at  the  time  the  demurrer  was  filed,  and  we 
think  the  court  fully  justified  in  refusing 
<me.  The  matter  is  largely  within  the  dis- 
cretion of  the  trial  court,  and  we  will  not 
disturb  the  ruling  unless  there  has  been  a 
manifest  abnae  of  snch  discretion.  Code,  I 
8790;  Foley  v.  Brewing  Oo.,  116  Iowa,  176^ 
68  N.  W.  230. 

The  appellant  has  not  briefed  bis  case  as 
required  by  the  rules  of  this  court,  and  w» 
are  compelled  to  go  to  his  argument  fbr  tba 
polnto  he  relies  upon.  He  claims  that  the 
demurrer  should  have  been  overruled  because 
tbe  petition  alleges  that  the  bonds  issued  by 
the  City  Water  Supply  Company  are  a  fraud 
upon  his  rlgbts.  No  <«e  will  claim,  bow- 
ever,  that  sodL  an  allegation  is  a  sufllctent 
plea  ot  fraud,  aad  a  demurrer  only  admits 
facts  which  are  well  pleaded.  Bogaard  v. 
Ind.  District,  98  Iowa.  268,  61  N.  W.  8C8; 
Freeman  t.  Hart;  61  Iowa.  S2B,  16  N.  W.  607. 

That  the  appellant  is  bound  by  tbe  bmd- 
holders*  agreement  be  admits,  and  tbe  next 
inquiry  la  whether  be  Is  bound  the  plan 
of  reorganlsaticHi  submitted  to  tbe  d^mslt* 
ing  bcudbolden^  lilnuelf  amoiv  tbe  number, 
In  the  circular  ot  June,  1897.  Section  12  of  < 
tbe  agreement  provides  for  this  sabmlsslOB 
of  the  plan,  and  says  that  It  shall  be 
binding  iQHm  all  of  said  holders  unless  a 
majority  thereof  dissent  thereto  witbin  80- 
days.  The  petition  shovps  that  a  majority 
did  not  dissent  from  the  plan,  and  bence  th» 
appellant  Is  bound  thereby.  GilflUan  v. 
Union  Canal  Co.,  109  U.  S.  401,  S.  Sup.  Ct 
304,  27  L.  Ed.  977;  Canada  So.  R.  R.  Co.  v. 
Gebhard,  100  U.  S.  627,  8  Sup.  Ct  368.  27 
L.  Ed.  1020. 

Thero  Is  nothing  In  the  appellant's  conten- 
tion that  notice  therein  provided  was  given 
before  the  sale  of  the  property  under  fore- 
closure. The  agreement  provides  only  that 
it  shall  be  given  before  a  conveyance  by  the 
committee,  and  such  notice  was  coucededly 
given  and  was  sufficient  HcLaln  v.  Calkins, 
77  Iowa.  468,  42  N.  W.  873.  Tbe  agreement 
provided  for  an  assessment  of  f20  per.  bond 
on  account  of  legal  and  other  expenses,  while 
tbe  committee  found  it  necessary  to  make  ad- 
ditional assessmoits  for  tba  protection  of  the- 
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eunpany't  trandiise  and  Its  ottier  property, 
and  thm  tbe  appelant  complains  of.  But 
they  were  fairly  wittaln  tbe  scope  of  tbe 
agreement  and  plan  for  reorganization.  Fnr- 
tbermore,  any  reasonable  ezpendltnre  necw- 
•ary  to  preMrve  tbe  property  Is  ImpUed  from 
tbe  very  nature  of  tbe  trust  Pannw^  Loan 
A  Trust  Gompany  Oalesbntg,  188  tJ.  S.  156, 
10  Sup.  Ot  816,  88  L  Ed.  S78;  Parsons  t. 
Wloalow,  16  Mam.  861;  28  Am.  A  Eng.  Bnc. 
Law  (2d  Ed.)  982,  988;  Booth  t.  Bradford. 
114  Iowa,  562,  87  N.  W.  686. 

Tbe  appellant  also  makes  the  point  that 
•^e  committee  conT^ed  tbe  property  to  a 
new  company  organized  tmder  the  laws  of 
Maine"  and  his  objections  thereto  are  three- 
fold, viz..  a  defective  organization,  and  an 
excessive  Incmnbrance  of  tbe  property,  tbe 
pooling  of  the  stock,  and  tbe  violation  of 
tbe  laws  of  Iowa.  Of  these  In  their  order. 
Tbe  agreement  expressly  provides  for  an  or* 
ganlzatloD  of  the  new  company  In  such  state 
as  the  committee  may  determine,  and  the 
petition  alleges  that  It  was.  In  fact,  organ- 
ized under  tbe  laws  of  the  state  of  Maine. 
It  being  organized  under  the  laws  of  a  state 
selected  by  tbe  committee,  Its  organization 
must  be  deemed  1^1,  whether  the  law  un- 
der whicb  It  was  organized  Is  tbe  same  as 
tbe  laws  of  this  state  or  not  And  in  the  ab- 
sence of  proof  to  the  contrary  It  will  not  bepre- 
enmed  that  the  new  corporation  was  violating 
the  law  constituting  Its  charter.  The  articles 
of  Incorporation  of  the  new  company  pro- 
vided for  the  manufacture  of  machinery,  etc., 
to  be  used  in  connection  with  water  plants, 
and  It  is  said  that  such  power  was  not  con- 
templated by  tbe  reoi^anlzatlon  scheme  or 
agreement  This  may,  for  the  purpose  of 
argument,  be  conceded,  and  still  the  appellant 
cannot  complain.  He  la  not  a  stockholder 
In  the  new  company,  and  whatever  powers 
may  have  been  assumed  by  or  been  granted 
-  to  It  along  the  line  siucgested  can  In  no  way 
affect  the  value  of  his  bond  or  bis  liability. 
If  be  compiles  with  the  terms  of  Us  contract 
with  bis  fellow  bondholders,  he  will  become 
a  bondholder  in  tbe  present  company,  not  a 
«to<ftliolder,  as  we  understand  tba  record, 
and  hiB  bond  will  be  secured  a  mOTtgage 
tbat  cannot  be  affected  an  enlargonent  of 
corporate  power.  And,  If  be  can  suffer  no 
injury  1^  reason  tiiereof,  he  is  In  no  situation 
to  complain  of  tbe  scope  of  the  OaCeaOAnt  ar- 
ticles of  Incorporation.  See  on  this  point, 
also,  Dodge  v.  Olty  of  Council  Blufb,  S7 
Iowa,  BOO,  10  N.  W.  886;  Traer  Lucas  Oo., 
124  Iowa,  107,  00  N.  W.  290;  Ounada  Sa  B. 
R.  Co.  T.  Oebhard,  supra.  As  to  pooling  of 
stoi^  It  la  sufficient  to  say  tbat  tbe  plan  of 
reorganisation  to  wbtcb  tbe  antellant  con- 
smted  1^  his  silence  gives  tbe  rl^t  of  con- 
tnri  until  such  time  as  tbe  property  gets 
tbnoughly  upon  Its  feet 

We  have  examined  tbe  authorities  relied 
upon  by  the  appellant,  and  find  no  holding  In 
eimflict  with  our  oowduslfm.  In  closlnft  It 


may  be  well  to  say  tbat  we  do  not  herela 
determine  tbe  rights,  if  any  fbm  an,  wUdt 
the  appellant  may  have  in  a  different  action. 

We  mtr  hen  determined  tbat  be  la  not 
entitled  to  the  relief  asked  in  this  action. 

Tba  Jndgmoit  is  affirmed. 


STATE  T.  OAINB. 
(Supreme  Court  ot  Iowa.  Fdi.  6.  190&) 

iHDzcncKinF  —  CHAnoxna  Two  (tanorau  — 

Elbotiok. 

An  indictment  charging  in  one  count  a  ooa- 
splracy  to  inflict  personal  injury  on  certain 
persons,  and  in  another  count  a  e<mq>iTajcy  to 
Injure  the  property  and  boaliMM  ot  a  certain 
company,  and  not  showing  there  was  bat  uat 
unlawful  agreement*  chanes  two  dfensas,  re- 
guiring,  ou  motion,  an  auction  on  which  the 
case  will  be  tried. 

[Ed.  Note.— -For  eases  in  point,  see  vol.  27. 
Cent  Dig.  Indletment  and  Infonnation.  If  433. 
447.] 

Appeal  from  District  Court,  Woodbury 
County;  O.  W.  Wakefield.  Judge. 

The  defendant,  wltb  one  Charles  McGuire, 
was  Indicted  for  tbe  crime  of  conspiracy. 
He  was  granted  a  separate  trial,  found  guilty, 
and,  judgment  having  been  entered  m  tbe 
verdict,  be  aroeals.  Reversed. 

a  A.  Irwin  and  Wilbur  Owen,  for  appe- 
lant Cbas.  W.  Mnllsn,  Atty.  Oou.  and 
Lawrence  De  Orafl,  Aast  Atty.  Gen.,  tor  tbe 
State. 

BISHOP,  J.  Tbe  indictment  is  In  two 
counts.  &i  tbe  first  it  la  charged  that  tbe 
defendants,  Calne  and  McGulre,  and  divcn 
other  unknown  persona,  at  a  time  and  place 
named,  did  .unlawfully  and  felonlooaly  con- 
spire, agree,  and  confederate  togetber,  with 
the  malicious  Intent  and  purpose,  wnMigfully 
and  feloniously,  to  injure  the  perstm  of  H.  H. 
Howman  and  of  other  persons  named,  and  of 
other  persons  to  tbe  grand  Jury  onknowii,  by 
assaulting,  beating,  and  wounding  sacii  per- 
sons. In  the  second  count  It  Is  charged.  In 
substance,  that  said  defendants,  and  others 
unknown,  on  the  date  and  at  the  place  named 
In  the  first  count,  did  conspire,  etc,  to  do  an 
act  injurious  to  the  public  police,  and  to  In- 
jure tbe  business,  property,  and  rights  of 
property  of  the  Cudaby  Packing  Gompany, 
and  alleges  as  the  particular  means  agreed 
upon  to  carry  out  said  conspiracy  by  tbe  said 
defendants,  and  other  unknown  persons,  be- 
ing to  unlawfully  beat  wound,  strike,  assault 
Inflict  bodily  injury  and  harm  upon,  and 
threaten  with  bodily  harm  and  Injury,  and  to 
use  profane,  vulgar,  and  Indecent  language 
toward,  all  persons  In  the  employ  of  the 
Cudaby  Packing  Company,  or  who  might 
seek  employment  of  said  company,  <»■  who 
might  have  business  engagements  wltb  said 
company,  at  their  place  of  bostness  In  Sionx 
CXty,  Iowa,  or  who  mli^t  have  busiuesa  en- 
gagements in  or  around  tbe  bnildinss  or 
pnqwrty  of  said  compai^  at  Slouz  Cltr.  and 
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especially  to  ose  and  employ  the  partlcalar 
means  aboTe  Mt  forth  toward  O.  W.  JadcBon, 
aherlff,  and  H.  H.  Hawman  and  S.  A.  Hunt- 
ley, deputy  sheriffs,  of  Woodbury  county, 
Iowa,  all  of  said  means  being  used  by  the 
•defendants,  and  other  unknown  persons,  for 
the  purpose  of  wrongfully  harassing  and  an- 
noying said  company  and  to  frighten  Its 
employes  and  prospectlye  employes,  and  de- 
ter them  from  entering  or  remaining  In  the 
«iaploy  of  said  company,  thereby  preventing 
said  company  from  carrying  on  Its  buBlne&& 
Following  a  plea  of  not  guilty  a  Jury  was 
Impaneled,  whereupon  the  defendant  moved 
the  court  that  the  state  be  required  to  elect 
apon  which  count  of  the  Indictment  It  would 
proceed.  As  grounds  therefor,  the  defendant 
urged  upon  the  court  that  "the  acts  charged 
in  the  separate  counts  constituting  an  alleged 
conspiracy  are  different  and  s^arate  acts, 
and  therefore  under  the  statute  two  separate 
and  distinct  crimes.  And  for  the  further  rea- 
son. If  it  was  possible  or  conceivable,  under 
any  condition  of  affairs  or  state  of  facts,  that 
the  acts  charged  in  the  two  separate  count* 
«ould  constitute  one  and  the  same  offense, 
DO  facts,  as  distinguished  from  l^al  con* 
elusions,  are  stated  In  the  indictment  showing 
that  the  acts  charged  In  the  first  count,  and 
the  acts  charged  in  the  second  count  are  parte 
and  parcel  of  one  and  the  same  offense  or  of 
one  and  the  same  transaction."  The  motion 
was  overruled.  At  the  close  of  the  evldoice 
for  the  state  the  defendant  again  moved  the 
court  to  reQulre  the  state  to  elect,  and  upon 
substantially  the  same  grounds  as  embodied 
in  the  first  motion.  And  this  motion  was 
overruled.  The  case  was  submitted  to  the 
Jury  on  both  counts,  and  tlu  verdict  declared 
for  the  guilt  of  the  defendant  "as  chained 
on  both  counts  of  the  Indictment" 

The  main  contention  for  error  relied  upon 
by  appellant  for  reversal  Is  based  upon  the 
rulings  thus  referred  to.  We  think  the  con- 
tention well  grounded.  It  is  the  statute  that 
no  more  than  the  commission  of  a  single 
■crime  may  be  charged  In  an  indictment 
Code.  8  6284;  State  v.  Kennedy.  63  Iowa.  197, 
18  N.  W.  885;  State  v.  Terrlll.  76  Iowa,  149, 
40  N.  W.  128.  And  If  the  Indictment  In  any 
given  case,  whether  framed  In  a  single 
<x)unt  or  in  two  or  more  counts,  charges  more 
than  one  offense,  the  state  must  elect  upon 
which  count  the  case  shall  be  tried.  A  re- 
fusal by  the  court  to  so  order  on  motion  of 
the  defendant  constitutes  reversible  error. 
State  V.  McPherson.  9  Iowa,  53;  State  v. 
FIdment  86  Iowa.  542. 

In  the  first  count  of  the  instant  indictment 
the  charge  Is  of  a  conspiracy,  having  for  Its 
«)Ie  purpose  the  infliction  of  personal  In- 
Jury  upon  certain  persons  named.  Here 
nothli^  Is  wanting  to  charge  a  complete  of- 
fense. In  the  second  count  of  the  indict- 
ment the  charge  Is  of  a  conspiracy  to  injure 
the  property  and  business  of  the  Oudahy 
Packliv  Company,  likewise  the  aferment  of 
A  fomplats  oOoiM,  Ood^  f        4  Bncy.  PL 


&  Pr.  pp.  710-712.  It  Is  required  by  statute 
that  as  regards  the  circumstances  of  the 
offense  the  indictment  shall  be  direct  and  cer- 
tain. Oode,  {  5282.  Assuming  a  compliance 
with  the  requirement  of  the  statute,  It  is 
clear  that  the  indictment  before  us  charges 
two  offenses,  separate  and  distinct  from  each 
other.  The  averments  do  not  trace  directly 
and  certainly  the  purpose  to  do  personal  In- 
Jury  to  certain  persons  named  and  the  pur- 
pose to  Interfere  with  the  business  and  Injure 
and  destroy  the  property  of  a  corporation  to 
one  common  source;  that  Is.  to  one  unlawful 
agreement  having  for  its  express  object  the 
accomplishment  of  both  unlawful  euda.  On 
Uie  contrary,  the  plain  Inference  la  that 
separate  agreements  were  entered  into;  each 
looking  to  an  end  having  no  relation  or  con- 
nection one  with  the  other.  It  Is  true  that 
by  the  averments  of  the  second  count  the 
Infliction  of  personal  Injury  was  within  the 
contemplation  of  the  conspirators.  But  It  is 
plain  that  such  was  Intended  to  be  charged 
as  matter  merely  Incidental  to  the  general 
and  main  purpose  of  the  conspiracy.  It  was 
a  thing  to  be  done  or  not  done  as,  within 
possibilities,  might  be  necessary  to  carrying 
the  main  purpose  Into  effect  What  we  hare 
said  In  DO  wise  conflicts  with  the  rule,  based 
upon  statute,  that  several  counts  may  be  In- 
troduced Into  the  same  Indictment  for  the 
purpose  of  meeting  the  evld^ce;  It  being 
made  to  appear  by  appropriate  fact  aver- 
ments that  but  one  offense  Is  sought  to  be 
charged.  Nor  are  we  to  be  understood  as 
holding  that  an  indictment  which  charges  a 
conspiracy  to  commit  two  or  more  offenses 
must  be  condemned  for  dnplidty.  If  but  one 
unlawful  agreement  is  charged,  the  number 
or  character  of  the  overt  acts,  the  commission 
of  which  Is  contemplated  thereby,  Is  imma- 
terial. State  V.  Sterling,  84  Iowa.  443.  As 
we  have  seen,  the  indictment  before  us  does 
not  in  any  way  trace  the  separate  allega- 
tions of  purpose  to  one  common  occasion  of 
Inspiration. 

Other  contentions  for  error  are  based  upon 
record  conditions  which  may  not  manifest 
themselves  upon  a  further  trial  of  the  case. 

For  the  error  In  refusing  to  require  the 
state  to  elect  upon  which  count  of  the  Indict- 
ment It  would  proceed,  the  Judgment  must 
be  reversed,  and  the  case  remanded  for  a  new 
trial. 

Reversed. 


R.  A.  BROWN  ft  CO.     BOARD  OF  SUP'RS 
OP  POTTAWATTAMIE  COUNTY  et  al. 
(Supreme  Court  of  Iowa.  Feb.  7.  1906.) 
1.  Drains — Contracts  warn  OomxHTcncnr— 

NONPEBTOBUAITOK  BT  COHTBaOTOB— ICTTIHa 

or  Nkw  Contract. 

In  proceedings  for  the  location  and  con- 
strnctlon  of  n  ditoli  bad  under  Code.  |  1939  «t 
seq.,  plalntiif B  bid  for  a  portion  of  the  work 
was  accepted.  The  contract  provided  that  the 
work  should  be  completed  by  May  1,  190S,  and 
that  plaintiff  should  not  be  entltlsd  tntav  daln 
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for  delajf  bnt  migbt  be  entitled  to  on  extension 
of  time  by  tbe  snperrisors  of  tbe  counties 
Interested,  provided  tbat  immediate  notice  of 
tbe  cause  of  detention  be  lerved  on  tbem.  Be- 
fore any  work  was  d<nie  by  plaintiff,  doubts 
arose  as  to  the  validity  of  the  proceedings  under 
whicb  the  contract  was  let.  As  a  result  of  his 
iloubts  as  to  whether  he  could  collect  the  con- 
tract price,  plaintiff  took  no  steps  until  August, 
190S,  and  after  new  proceedings  had  been  in- 
stituted and  bids  had  been  received,  under  Acts 
1904,  p.  61,  c.  68.  The  supervisors  had  inter- 
posed no  obstacle  to  performance  of  the  work 
by  plaintiff,  and  he  served  no  notice  as  the 
cause  of  his  delay.  Beld,  that  plaintiff,  in 
postponing  the  performance  of  his  contract  un- 
til after  tbe  expiration  of  the  time  limited  tor 
such  performance,  acted  at  his  own  peril,  and 
was  not  entitled  to  enjoin  the  letting  of  con- 
tracts under  tbe  later  proceadlnn,  nor  to  b* 
permitted  to  do  the  work  under  Ur  contract. 
2.  Sake. 

Code,  I  1944,  requiring  a  contractor  for 
the  construction  of  drains  to  ^ve  a  bond  or 
make  a  cash  d^osit  for  tbe  performance  of  his 
contract,  and  providing  that  if  be  fails  to  per- 
form tbe  contnct  the  cash  shall  be  forfeited  or 
the  penalty  in  tbe  bond  recovered  for  the  bene- 
fit of  the  drainage  district,  does  not  preclude 
county  supervisors  from  treating  the  cm  tract 
as  forfeited  on  the  default  of  the  contractor, 
and  instituting  new  proceedings  for  the  con- 
struction of  a  different  ditch. 

8.  BSTOPPBL — IlfCONBISTBHT  POSITIOHS. 

Where  plaintiff  failed  to  perform  a  con- 
tract for  the  constmction  of  a  public  ditch,  and 
participated  in  subsequent  proceedings  looking 
to  the  letting  of  a  new  contract  for  sutMtantial- 
ly  the  same  work  by  bidding  under  such  pro- 
ceedings, be  could  not.  after  failing  to  get  tbe 
contract  under  his  bid,  contend  that  he  should 
be  permitted  to  perform  tbe  same  mtak  under 
his  old  contract. 

Appeal  from  District  Court,  Pottawattamto 
Connly ;  N.  W.  Ha(7.  Judge. 

Tlili  Is  an  tctioa  to  enjoin  ttia  defendants 
from  letting  contracts  under  proceedings  for 
tbe  constmctton  of  a  pnbllc  ditch,  and  to  com- 
pel them  to  carry  ont  a  contract  alleged  to 
have  been  made  hy  them  with  plaintiff  for 
the  C(Hi8tnictlon  of  a  portion  of  the  proposed 
ditch  tmd»  prior  proceedings.  After  a  trial 
on  the  molts,  tbe  court  altered  a  decree 
denying  plaintiff  relief,,  tnm  which  decree 
this  appeal  Is  ptosecnted.  AfSrmed. 

Wright  A,  Baldwin,  Harry  B.  Lewis,  and  J. 
S.  Dewell,  for  appellant  L.  W.  Fallon,  Coun- 
ty Attorney  of  Harrison  County,  John  J. 
Hees,  County  Attorney  of  Pottawattamie 
Comity,  W.  H.  KlUpadc,  and  0.  W.  Kellogg, 
for  appellees. 

McCLAIN,  C.  J.  It  appears  that  certain 
proceedings  were  had  for  the  location  and 
constmction  of  a  public  ditch  In  Harrison 
and  Pottawattamie  countleB,  under  the  pro- 
visions of  Gode^  I  1939  et  seq.,  and  that  plain- 
tiffs bid  for  a  portion  of  the  work  was  ac- 
cepted. But,  before  any  actual  work  had 
been  done  by  plaintiff  in  performance  of  Its 
contract,  doubts  arose  as  to  the  validity  of 
the  proceeding,  and  no  further  steps  were 
taken  by  plaintiff  to  carry  out  the  undertak- 
ing, until  In  August;  1906.  In  the  meantime 
new  proceedings  had  been  instituted  in  tiie 
respective  counties,  under  Acts  80th  Geo. 


Assem.  &  68  (Acts  1904,  p.  fa,  e.  68),  In  por^ 
suance  ot  which  bids  were  received  and  cod- 
tracts  made  fw  tJie  omstractlon  of  a  dltdi 
Intoided  to  drain  snbstantlaUy  tbe  same  ter 
rltory,  but  not  mtlrely  aHresponding  wltii  tbe 
former  pn^^osed  dltcdi,  being  luger  In  size 
and  to  be  oonstracted  through  portlmis  of  Iti 
course  on  other  lines  than  those  specified  la 
the  first  proceeding.  Before  tbe  contracts 
tot  the  new  dltdi  were  let,  plaintiff  protested 
willingness  to  proceed  under  the  contract  tat 
the  first  dltcb,  and  asked  directions  as  to  the 
construction  of  the  proposed  new  diteh.  ud 
d^nanded  tiiat  It  be  allowed  to  constmet  i 
portion  of  that  dltdi  under  the  terms  of  tti 
contract  This  protest  not  belne  regarded 
hy  tbe  reepectlTe  boards,  plalnUfl  made  a  bU 
in  oompetltltm  with  othors  for  eoostractlni 
tbe  new  ditch,  and,  upon  the  awarding  of  tUi 
contract  to  another,  i^alntlff  instituted  tUi 
action  to  jsnjoln  tbe  defendants  from  proceed- 
ing with  ttw  oonstmctlfin  of  tbe  ditch  under 
the  new  contract  and  to  compel  than  to  cany 
out  tbe  original  contract  with  plaintiff. 

1.  The  original  ocratract  betweoi  plalBtat 
and  defendants  qtedfied  that  the  work  to  be 
done  under  tbat  contract  should  be  completed 
on  or  before  May  1,  190S.  It  is  cwceded 
that  no  portion  of  tbe  work  was  done  up  to 
tbat  time,  and  tiiat  no  portion  of  It  has  etUl 
been  done,  and  It  is  clear  that  plaintiff  Ii 
without  any  remedy  to  enCwce  the  rl^t  to 
carry  out  the  contract  after  the  defendants 
have  practically  declared  it  forftited  1^  conh 
menclng  new  proceedings  tor  the  constnn- 
tlon  of  another  dltdi  for  tbe  same  torrltanr, 
unless  plaintiff  has  some  legal  excuse  for  not 
completing  the  work  within  tbe  time  sped  fled 
It  Is  to  be  noticed  tbat  ibis  is  not  a  ciae 
where  a  portion  of  the  work  has  been  done 
and  its  complethm  has  been  prerented,  but 
on  the  other  band,  that  tbe  plaintiff  has 
wholly  tetled  to  enter  upon  tbe  jterftmnantt 
of  bis  contract  and  has  done  noQilng  fUr 
which  he  would  be  entitled  to  otmipam* 
tlon  under  the  terms  of  the  ctmtract  It  li 
contended,  however,  for  the  plaintiff,  tiiat  tir 
mutual  understanding  between  bim  and  tht 
respective  boards  of  supervisors,  the  perform- 
ance of  tbe  work  was  to  be  postponed  nntO 
the  validity  of  the  first  proceeding  and  the 
constitutionality  of  tbe  law  should  be  dtfe^ 
mined.  It  appears  from  the  testimony  tbit 
there  was  doubt  on  both  sides  as  to  tbe  valid- 
ity of  - tbe  proceedings,  and  that  r^resenta- 
tlves  of  the  plaintiff  had  conversations  and 
correspondence  with  tbe  county  auditois  and 
members  of  the  boards  of  snpervlSOTs  as  to 
whether  plaintiff  should  proceed.  Bnt  tho* 
was  DO  objection  on  the  part  of  defendanti 
to  tbe  carrying  out  of  the  contract  by  plahi- 
tiff,  and  the  sole  Qoestlon  was  whether  piahi- 
tlfl  was  llke^  as  a  matter  of  law  to  be  able 
to  get  the  mon^  which  he  was  to  have  tot 
bis  work.  Tbe  defendants  Intwpoeed  do  (A- 
Btacle  to  tbe  performance  of  tbe  work,  and 
we  think  tbat  plaintiff  must  be  held  to  have 
acted  at  its  peril  In  poB^xming  the  pvctaat 
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asm  unttl  after  the  time  for  peifoRnance 
bad  expired.  Indeed  plaintiff  Mans  to  have 
abandoned,  for  more  than  a  year  prlw  to  the 
InatltatloD  of  tbe  new  proceeding,  any  idea 
of  p^ormlng  the  contract  and,  only  af^ 
ttie  decision  In  Boas  t.  Board  of  Superrtaors 
of  Wrlsbt  Ckranty,  101 N.  W.  CE06.  was  handed 
down  by  this  court,  In  which  It  was  held  that 
proceedings  already  commenced  under  the 
proTlslona  of  the  Oode  might  be  continued 
nnder  the  provisions  of  Acts  80tb  Gen.  Assem. 
p.  SD  G.  67,  by  complying  with  the  reqnire- 
moita  of  the  new  statute,  did  platntlfl  enter- 
tain any  Idea  that  he  bad  a  contract  which 
might  be  qradflcally  enforced.  Plaintiff  was 
not  a  party  to  any  action  with  r^ard  to  the 
validity  of  the  proceedings  first  Instituted 
for  the  oonstnictlott  of  a  ditch,  nor  was  be 
enjoined  1^  any  action  from  carrying  oat  his 
contracL  The  county  officers  and  members 
of  the  boards  of  stQwrrlsors  with  whom  idain- 
tUf  conferred  and  corresponded  hare  no  an* 
tborlty  to  set  aside  plaintiff's  contract  or 
release  blm  from  the  performance  thereof. 
It  la  prorl^  In  the  ccmtract  that:  "Tbe 
contractor  shall  not  be  entitled  to  any  clahu 
for  hindrance  or  delay  from  any  cause  what- 
ever In  the  progress  of  the  work  or  any  por- 
tion thtteof,  but  such  hindrance  may  entitle 
the  contractor  to  an  extension  of  time  for 
tbe  completion  of  this  couitract  sufficient  to 
compensate  tot  the  detention ;  the  same  to  be 
determined  by  the  boards  of  supervisors  of 
tbe  several  counties,  provided  that  Immedi- 
ate notice  of  said  cause  of  detention  be  served 
on  the  said  boards  of  supervlsOTS.**  No  no- 
tlce  ot  any  cause  of  detenti<»  was  given  by 
plaintiff  to  the  boards  of  supervisors  or  either 
of  tbem,  and  no  extension  of  time  was  grant- 
ed. It  Is  to  be  borne  in  mind  that  plaintiff's 
failure  to  carry  out  bis  contract  was  not  at- 
tributable to  any  fault  or  omission  of  the  de- 
fendants. Nothing  which  defendante  were  to 
do  under  tbe  contract  prior  to  its  perform- 
ance by  plaintiff  was  omitted  to  be  done.  ^Hie 
simple  fact  la  that  plaintiff  thought  the  iwo- 
ceeding  to  be  illegal  and  his  contract  nnen- 
fordbltt,  and  for  that  reason  failed  to  per- 
form. It  cannot  now  ask  equlteble  relief  on 
the  theory  that  if  It  had  performed,  the  con- 
tract would  have  been  mforceaMe  as  against 
defendants. 

2.  Counsel  for  appellant  contend  that  the 
only  remedy  of  defendante  tor  failure  of  jilaln- 
tlfl  to  carry  out  Ite  contract  was  a  formal 
declaration  of  forfeiture,  as  provided  in  Code, 
f  1944.  But  the  provision  of  that  section 
relates  to  a  forfrttnre  of  the  cash  deposit  of 
the  bidder  and  recovery  (tf  the  penalty  pro- 
vided tta  In  bis  bond.  The  defendante  were 
not  under  any  obligation  to  proceed  In  this 
manner,  but  mifpit.  If  they  saw  fit,  treat  the 
whole  contract  as  forfeited  and  institute  new 
proceedings  for  the  construction  of  a  different 
ditch,  nicy  were  not  bound  to  allow  the 
connty  auditors  to  relet  the  work  under  the 
Avmsr  proceedings.  At  any  rate,  tbe  plain- 


tiff Is  In  no  position  to  comply  of  wwih.  new 
proceedings  and  to  restrain  the  defendante 
from  making  new  contracts  under  tbe  snb- 
Btitnted  plan  for  the  conatructl^m  of  the  ditoh. 
To  allow  plaintiff  to  construct  tbe  new  ditch, 
which  is  larger  In  else  than  the  one  contem- 
plated under  the  first  contract;  at  the  rate  of 
compensation  provided  for  In  that  omtract, 
would  Involve  a  much  greater  ^lense  for  the 
work  than  Is  necessary,  and  plaintiff  recog- 
nised tikis  fact  in  flobmlttlng  a  bid  nnder  the 
new  i^wceedlngs.  Havliv  foiled  to  get  tiie 
contract  und«  this  bid,  he  cannot  vrith  much 
grace  omtoid  that  he  tfionld  now  be  allowed 
to  perform  the  same  work  imder  tiie  old  ocu- 
tract 

We  reach  tiie  condnslMi  that  plaintiff  was 
not  entitied  to  any  rell^  and  tbe  decree  of 
the  lower  court  la  affirmed. 


STATB  ex  reL  HARMS  v.  ALBXANDBR 
et  al. 

(Supreme  Court  of  Iowa.   Feb.  7,  1806.) 

L  Qvo  Warrakto — Oboeb  GBAHrnre  luvi 

TO  SUS— COIXATEBAL  ATTACK. 

An  order  grantins  a  perwm  leave  to  bring 
quo  warranto  to  test  the  legality  of  the  incorpo- 
I  ration  of  a  school  district  U  not  subject  to 
■  collateral  attack. 

i  2.  Schools  and  School  Distbiotb — Creation 
I  — Iajautt  or  Inoobpobation — Bkview. 
j  The  remedj  for  teatiDg  the  I^llty  of  the 
i  incorporatioD  of  a  school  district  provided  for 
i  by  Code,  8  2818,  authorizing  an  appeal  to  the 
I  coant7  Buperintendent,  la  not  the  exclusive 
!  remedy. 

I  Z.  CxsnoaAXX — School  DwraiOT — Inoobfora- 

TION. 

Quo  warranto,  and  net  certiorari,  is  me 
proper  ronedy  to  test  the  validity  of  the  pro- 
ceedings incorporating  an  Independoit  aimool 
district  composed  ot  a  town  in  a  townah^  form- 

I  eriy  constituting  a  dtatrict 

i  4.  Quo  Wakbanto — Testino  Validity  or  Iir- 

COWTOBATION  OF  SCHOOL  DlBTUCT — ^IiAOHBS. 

An  Independent  school  district,  formerly 
Included  In  another  district,  was  organised 

in  March,  1003.  Nothing  was  done  between  the 
:  two  districts  except  to  adjust  their  finances 
:  and  to  collect  taxes.  No  new  buildings  were 
<  erected,  nor  any  new  obUgatlona  incurred.  A 

Serson  objecting  to  the  legality  of  the  new 
istrict  took  no  part  in  the  proceedings  and 
'  did  not  recognise  ue  new  district,  except  to  pay 
:  taxes  under  compulsion,  and  14  months  after 
I  the  Incorporation  he  instituted  quo  warranto 
j  to  teat  the  validity  thereof,  field,  that  the  suit 
!  waa  not  barred  by  laches. 

j  [Ed.  Note. — For  cases  in  point,  see  vol.  41, 
I  Gent  Dig.  Quo  Warranto,  )  81.] 

I     Appeal  fKHD  District  Court,  Lyon  County; 
Wm.  Hutchinson,  Judge. 

This  is  a  quo  warranto  proceeding  to  test 
the  legality  of  the  Incorporation  of  tiie  Inde- 
pendent School  District  of  Uttle  Rock  In 
Lytm  connty,  Iowa.  The  trial  court  fbund 
that  the  district  had  no  legal  existence;  timt 
ite  officers  were  acting  Illegally,  and  they 
wwe  ousted  from  their  official  positions; 
that  tl%  independent  district  bad  no  legal 
existence;  and  that  all  acte  relating  to  the 
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ftvnuttkm  tliereof  were  Told.  Detendanti  ap- 
peal. Affirmed, 

Farsoiis  &  Blnlker,  for  appellants.  H. 
A.  McManuB  and  XL  0.  Boacli,  for  a^ipellee. 

DEEMEB,  J.  Prlmr  to  tbe  acts  convlalned 
of,  wbat  18  known  as  Elgin  townahlp,  In 
which  the  town  of  Little  Rock  Is  located,  was 
an  Ind^pendoit  school  district  In  virtue  of  the 
leneral  law  relating  to  tliat  subject  On 
March  17,  1802.  a  i>etltlan  was  presented  to 
the  school  board,  asking  that  tiie  dlatrlct  be 
so  divided  as  to  segregate  that  part  ot  the 
territory  outside  tbe  town  of  LitUe  Boi^ 
into  one  Independent  dlirtrict,  and  that  within 
the  town  into  another.  And  on  the  same  day 
the  school  board  ordwed  an  election  to  be 
held  on  April  11th,  of  the  same  year,  to  de- 
termine the  question,  and  gave  notice  of  such 
election.  Tlie  election  was  ordered  to  be 
held  in  tbe  town  of  Little  Bock  on^.  and 
thereat  79  votes  were  cast;  50  for,  and  28 
against,  the  proposltlai  to  divide.  The  old 
district  remained  Intact  until  March,  1908, 
when  rach  new  district  elected  sqiarato  of- 
ficers and  has  since,  and  down  to  the  com- 
mencemmt  of  this  suit,  ronalned  separate. 
On  March  21,  1908,  the  two  boards  met  and 
made  settlement  Of  the  affairs  of  ttie  old 
district,  and  the  board  of  the  district  of  Lit- 
tle Bo<^  gave  to  tbe  so-called  ootmtry  di» 
trict  the  snni  of  $1277.62,  as  representtog  tbe 
amount  th^  should  have  of  the  asset  of  tin 
Old  district  Taxes  were  then  levied  by  flie 
district  of  Little  Bock  for  tbe  years  1803  and 
1904,  and  by  the  rural  district  for  tbe  year 
1908;  no  tax  b^ng  levied  for  the  year  1904, 
as  ntme  was  needed.  This  action  to  test  the 
validity  itf  all  the  proceedings  was  begun 
January  9,  190S. 

Appellants  do  not  on  this  appeal  claim  that 
the  proceedings  In  question  were  r^Iar, 
but  practically  concede  tliat  as  there  was 
but  one  polling  place,  when  there  should  have 
been  two,  the  proeeedli^s  wrae  Irregular. 
Thla,  of  course,  is  so.  Code,  fl  2704,  2798; 
Ft  Dodge  V.  DlBt  Twp.,  17  Iowa,  85. 

"nie  contention  of  the  defendant  is  that 
leave  to  prosecute  was  Improvldently  granted 
the  relator;  that  he  was  guilty  of  such 
laches  in  bringing  tbe  suit  as  estops  him 
from  maintaining  It;  and  that  lie  baa  mls- 
taken  hia  remedy,  in  that  he  should  have 
appealed  to  the  county  auperlntendent  or 
brought  ttmely  action  by  certiorari.  These 
are  the  only  qneatlona  argued  upon  this  ap- 
peal. Leave  of  court  was  granted  relator  to 
bring  action,  and  such  order  Is  not  subject  to 
collateral  attadc.  State  v.  Des  Moines,  96 
Iowa.  B21.  65  N.  W.  8ia  81  L.  K.  A.  188.  59 
Am.  8t  Rep.  881.  The  real  defense,  If  there 
be  any,  Is  laches  on  the  part  of  the  plaintiff 
and  his  failure  to  adopt  appropriate  action  to 
reach  tibe  dlflScnlty. 

The  first  question  which  we  stuU  discuss  is 


the  appropriateness  at  the  ronedr-  Defaid- 
ante  inalst  that  relator  should  have  appealed 
to  the  oonnt7  superintendoit,  as  provided  Id 
section  2818  of  the  Oode.  But  we  have  many 
times  held  appeal  is  not  the  exclusive  ranedy. 
HlnUe  V.  Saddler,  66  N.  W.  785;  Bodgers  t. 
District,  60  N.  W.  544;  Perkins  v.  Board, 
66  Iowa,  476,  9  N.  W.  366;  Benjamin  ▼.  Diet, 
60  Iowa,  048;  Gnrttrigbt  v.  Diet,  111  Iowa. 
20,  82  N.  W.  444.  Certiorari  does  not  seou 
to  be  the  proper  remedy,  for  tbe  board  was 
not  exercising  Judicial  fonctlona;  but,  U  it 
were,  certiorari  Is  not  tiie  nclnslve  remedy. 
Steto  V.  Fidelltr  Co.,  77  Iowa,  648,  42  M.  W. 
GOO.  That  quo  warranto  Is  the  propa 
remedy  in  such  cases  is  sqnar^  decided  In 
State  V.  Ind.  Diet,  28  Iowa.  201 

Coming  now  to  tbe  question  of  ladies: 
That  ladies  will  defeat  such  an  action  is  well 
esteblished  by  anthtnrlty.  Bee  State  r.  Des 
Moines,  stvra;  High  on  Extraordinaiy  Bem- 
edles  ^  Ed.)  1  681.  Lapse  of  time,  when  not 
of  Itself  soffldoit  to  bar  the  actlfMt  under 
statutory  limitations,  should  be  oonaldered 
with  referaice  to  tlie  probable  consequences 
to  result  from  a  Judgment  of  ouster.  So  Car 
as  shown,  relator  at  no  time  took  part  in  tbe 
Illegal  proceedings,  nor  did  be  reoogniae  the 
defendants  as  duly  conatltated  offldala,  ex- 
cept that  he  paid  taxes,  as  he  says  under  oom- 
pulalon.  to  the  Ind^MOident  District  of  Ut- 
ile Rode  So  far  as  shown,  he  took  no  part 
in  the  election,  and  has  in  no  way  recognised 
the  lecpallty  of  the  two  districts,  except  tj 
payment  of  taxes  and  by  silence.  The  dls- 
trlcte  were  organlied  in  March,  1903,  and 
this  action  was  commenced  January  9,  1906. 
The  delay  was  <me  year  and  two  months. 
Notlilng  has  been  done  betweeo  tlie  two  dis- 
tricts, save  to  adjust  theh-  financea,  and  eadi 
has  collected  some  taxes,  one  for  two  years, 
and  ttie  other  for  <nie  year.  No  new  bnlld- 
Ings  have  been  erected,  and  no  new  obliga- 
tions Incurred.  A  readjustment  of  finances 
i  can  be  made  as  easily  now  as  wh«D  the  dls- 
(  trtct  was  divided.  With  a  ludgmoit  <^ 
1  ouster,  tlie  old  district  Is  revived,  and  mattws 
'  may  proceed,  after  readjuatmoit  ct  financial 
I  matters,  the  same  as  before.  In  other  words, 
no  sncb  results  will  follow  here  as  In  tbe 
Dee  Moines  Case,  snpra,  which  is  relied  npon 
by  appellants.  The  delay  here  was  not  snf- 
flclent  evidence  of  acquiescence  to  conatitate 
an  estoiHpel  on  the  part  of  the  relator.  On 
such  an  issue  as  this,  each  case  must  be  de- 
termined upon  its  own  peculiar  facts,  and  lit- 
tle help  can  be  had  from  previous  cases.  Re- 
later  has  shown  tbe  ill^allty  of  the  pro- 
ceedings, and  Is  entitled  to  the  relief  asked, 
unless  he  be  estopped  by  laches  or  other- 
wise, and  the  burden  Is  npon  the  defendants 
to  show  anne  good  reason  for  denying  tbt 
relief. 

This  they  have  not  done,  and  the  Judgment 
must  be,  and  It  is,  alBrmed. 
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In  n  TBSU-SmUCR  OF  WOODBUBZ 
COUNTY. 

AvpMl  of  FABHEBS'  LOAN  *  TBU8T  Oa 

(Sapreme  Oonrt  of  Iowa.   Feb.  9,  1906.) 

1.  Taxation  —  ABSBSsmAT— OmmD  Prop- 
nrr  —  Betdsal  xo  Asbbw  —  Affsal  bt 

COUHTT. 

Code,  S  1878,  aathorlsei  any  peraon  a^ 
grieved  hj  the  action  of  tbe  asBessor  in  assess- 
ing his  property  to  complain  to  tbe  board  of 
review,  and  immckB  for  appeals  tarn  the  ae> 
tion  of  the  board  with  reference  to  such  com- 

rint  to  the  district  coort  Code  Bnpp.  1902, 
1885b,  1886c  and  1407a,  provide  for  the  as- 
sessment of  (HDitted  property  by  the  anditor 
•r  tnamrer,  aatbtvlse  beards  of  snpwrisora  to 
employ  tax  ferrets  to  assist  In  the  aiscoTery  of 
omitted  property,  and  authorize  appeals  to  be 
taken  to  tbe  district  coort  from  the  final  action 
of  the  anditor  or  treasorer  in  makiiv  snch  as- 
sessments. HM,  that  the  county  is  m  no  wise 
a  party  to  a  proceeding  for  the  assessment  of 
onutted  property  discovered  b;  a  tax  ferret,  end 
no  appeal  may  be  taken  by  It  from  the  action 
of  the  anditor  or  treasarer  in  refusing  to  as- 
sess such  ifft^erty. 

2.  Sahb— Appeal  bt  Tax  Fbbbbt. 

A  contract  between  a  county  and  a  tax 
ferret  provided  that  no  salt  should  be  com- 
menced to  collect  taxes  on  omitted  property 
without  the  adiice  and  ecmnnt  of  tbe  proper 
county  officers.  A  subsequent  resolution,  re- 
ferring to  tbe  contract,  authorized  the  person 
employed  to  bring  any  suits  in  the  name  of  the 
county  which  ousht  be  necessary  to  enforce 
the  collection  of  the  taxes  dot  on  property  dis- 
covered by  him.  BtM,  that  the  resolution  did 
not  modi^  the  contract  so  as  to  empower  the 
tax  ferret  to  appeal  either  In  his  own  name  or 
in  the  name  of  the  county,  or  to  authorize  his 
attorney  to  represent  the  county  In  taking  an 
appeal,  from  toe  action  of  the  auditor  or  treas- 
urer in  refusing  to  assess  omitted  property  dis- 
covered "by  him. 

Aj[^)ea]  from  District  Court,  Woodbury 
County ;  William  Hutchinson,  Judge. 

In  January,  1901,  proceedings  were  Insti- 
tuted by  tbe  county  treasurer  and  the  conn- 
ty  auditor  to  assess  the  corporate  shares  of 
stock  of  tbe  Farmers'  Loan  A  Trust  Com- 
pany, valued  at  $600,000,  for  tbe  years  18S9 
to  1908,  Inclusive,  aa  property  which  had  been 
omitted  or  withheld  from  assessment  during 
all  of  said  years.  In  April,  1904.  the  mat- 
ter came  on  for  hearing,  and  said  officers  re- 
fused to  list  or  assess  said  stock  to  the  com- 
pany. Thereupon  what  purported  to  be  a  no* 
tice  of  appeal,  slgued,  "Woodbury  county, 
state  of  Iowa,  and  D.  B.  Shontz,  by  th^r  at- 
torney, Ben  McCoy,"  was  directed  to,  and  ; 
served  upon,  tbe  treasure  and  auditor,  noti- 
fying them  to  appear  in  tbe  district  court 
On  a  hearing  of  this  pretended  appeal  In 
tbe  district  court  It  was  dismissed,  and  this 
raltng  was  excepted  to  by  Woodbury  county 
and  said  ShontE,  and  tbey  appeal  therefrom 
to  this  court  Affirmed. 

U.  G.  Whitney  and  Ben  HcG<^,  for  appel- 
lants Woodbury  county  and  D.  B.  Staonta. 
Wright  &  Call  and  Kennedy  &  Bolan,  for 
appellea  Farmem*  Loan  A  Trust  Company. 


McCLAIN,  C  J,  Under  Code,  I  1S7S,  we 
have  held  that  no  appeal  can  be  taken  to 
tbe  district  court  from  an  action  of  tbe  as- 
sessing tribnna]  refusing  to  make  an  assess- 
ment Farmera'  Loan  &  Tnist  Ga  v.  Fonda, 
114  Iowa.  728|  87  N.  W.  7S1;  Farmers'  Loan 
&  Trust  COb  T.  Newton,  87  lowe,  602,  66  N. 
W.  781. 

Oonnsd  for  appdlants  contend  that  tbls 
role  has  been  changed  by  subsequent  statu- 
tary  proTislons  found  In  Code  Supp.  1802, 
H  1886b,  1886c,  and  1407a;  but  we  find  noth- 
ing In  Uie  language  of  Qiese  sectlfms  indicat- 
ing any  l^lslative  Intuition  that  tbe  dis- 
trict court  may  be  asked  oo  appeal  to  make 
an  assessment  of  omitted  prop^^  when  tbe 
treasurer  or  auditor,  after  due  notice  and 
bearing,  has  refused  to  make  sncb  assess 
ment  The  proceeding  to  make  such  an  as- 
sessment Is  instituted  before  the  official  him- 
self, and  we  cannot  very  wall  see  bow  be 
could  appeal  from  bis  own  action.  Tbe  coun- 
ty Is  not  a  party  In  any  way  to  the  inoceed- 
ing,  and  has  no  such  standing  In  the  case 
as  made  before  the  treasnrw  or  auditor  as 
to  authorise  It  to  appeaL  More  than  that 
the  county  has  never  antbarlaed  any  appeal 
In  this  case  from  tbe  action  ot  Its  taxing 
officers  to  the  district  court,  unless  It  has 
done  so  cMitract  entered  Into  between  It 
and  D.  B.  BbmtE  In  1802,  by  which  said 
ShontE  was  empkqred,  antboriaed.  and  di- 
rected to  assist  the  officers  of  tbe  county  in 
the  dlsoovery  of  prt^kerty  not  listed  and  as- 
sessed for  taxation,  as  required  by  law,  tm- 
dex  which  contract  ShimtE  was  to  have  a 
percentage  of  the  amount  collected  on  prop- 
erty which  be  assisted  the  officers  of  the 
county  in  dlscoTerii^.  In  thla  contract  It  Is 
provided  that  "no  suit  shall  be  commenced 
for  tbe  purpose  of  collecting  taxes  on  omitted 
property  without  tbe  advice  and  consent  of 
the  proper  officials"  of  said  county.  In  1908 
the  board  of  Buper^toors  passed  a  resolution 
referring  to  this  contract  In  which  Shonts  Is 
authorised  and  directed  "to  bring  any  and 
all  suits  In  tbe  name  <^  Woodbury  county, 
Iowa,  that  may  be  necessary  to  enforce  the 
collection  of  tiie  amounts  due"  as  taxes  aptm 
the  pnH>erty  dlscovwed  by  him  which  has 
not  been  listed  and  assessed  as  required  by 
law.  But  we  think  thwe  was  no  intention 
by  this  resolution  to  change  the  provisions 
of  the  contract  requiring  that  such  suits 
should  not  be  commenced  without  tbe  advice 
and  consent  of  proper  officials  of  the  county, 
and  as  it  does -not  appear  that  any  appeal 
from  the  refusal  of  the  treasurer  and  auditor 
to  make  an  assessment  against  the  Farmers* 
Loan  ft  Trust  Company  was  authorized  by 
the  board  of  supervisors  or  by  the  proper 
county  officials  we  cannot  see  how  Bhontz 
had  any  right  either  in  the  name  of  the 
county  or  in  his  own  name,  to  prosecute  such 
appeal  to  the  district  court  What  purport- 
ed to  be  the  notice  of  snch  attempted  appeal 
was  signed  by  McCoy  as  represoitlng  the 


Digitized  by 


1024 


106  NORTHWESTERN  REPORTER. 


(Iowa 


county  and  Sbontz,  but  on  the  hearing  In  the 
district  court  it  was  made  to  appear  that  Mc- 
Coy bad  no  antbority  to  repreaent  the  coun- 
ty unless  as  attorney  for  Shontz  and  by 
virtue  of  the  contract  and  resolution  above 
referred  to.  Aa  we  reach  the  conclusion  that 
the  contract  and  resolution  did  not  In  them- 
selves authorize  Shontz  to  prosecute  such 
appeal,  he  could  not  authorize  his  attmiey  to 
represent  the  county  in  taking  It 

The  action  of  the  trial  court  in  dismissing 
the  appeal  ttom  the  refusal  of  the  county  of- 
ficers to  make  an  aBsesBmoit  la  therefore  af- 
firmed. 


THAYER  V.  SMOKY  HOLLOW  GOAL  00. 
(Supreme  Court  of  Iowa.  Feb.  8,  1906.) 

1.  Pxjladiuqb  —  AnHDiuNT  —  CHANOina 
.  Caubb  or  Aonon. 

The  amendment  of  a  petition  for  injury  to 
an  emploTfi  by  the  fidlinc  of  slate  from  uie  roof 
of  the  mine  in  which  he  was  working  does  not 
change  the  cause  of  action  by  making  additional 
allegation  of  negHgenoe;  the  allefnticms  of 
negligence  In  the  wlginal  petition  bwng  neces- 
sary for  the  statement  of  a  cause  of  action. 

[Ed.  Note. — For  casea  in  point,  see  voL  89, 
Cent  Dig.  Pleading,  j  694.] 

2.  Saus— Substituted  Pititiok. 

The  withdrawal  of  a  substituted  petition 
reinstates  the  original  petition,  which  Code.  I 
8603,  provides  shall  not  be  withdrawn  on  the 
filing  of  the  inbstitnte,  so  that  It  is  subject  to 
amendment. 

[Ed.  Note. — For  cases  In  point,  aee  vol.  8^ 
Cent  Dig.  I  1048.] 

Appeal  from  District  Court;  Monroe  Ooan> 
ty;  C  W.  TermlUlon,  Judge. 

Appeal  by  dtf endant  from  rulings  on  a  de- 
murrw  and  motion  to  atrllce.  Affirmed. 

Ryan,  Ryan  &  Ryan  and  Clarkson  & 
Batest  for  appellant  N.  B.  Kendall,  for 
appellee. 

LADD,  J.  The  petition  alleged  In  sub- 
stance that  the  plaintifT,  while  passing  along 
a  croea-entry  in  a  coal  mine  in  guest  of  a  car, 
on  October  Ifi,  1900,  was  injured  by  the  fall 
of  slate  from  the  roof,  without  fault  on  his 
part  owing  to  negligence  of  the  defendant 
In  "allowing  and  permitting  said  cross-entry 
K  to  become  and  remain  In  an  unsafe  and 
dangerous  condition,  and  In  falling  and  omit- 
ting properly  to  support  the  roof  thereof  with 
timbers  or  otherwise  as  required  by  law,  ren- 
dering it  reasonably  secure  against  falls  of 
slate."  The  answer  put  these  allegations  In 
issue,  and  on  the  former  appeal  we  held  that 
In  the  absence  of  an  allegation  of  negligence 
on  the  part  of  defendant  In  failing  to  make 
Inspection  of  the  roof  or  in  not  discoT«ring 
defects  therein,  It  was  not  to  be  Inferred 
from  evidence  that  slate  wlil  usually  hang 
from  three  to  six  days  after  It  begins  to 
detach  itself  from  the  roof,  that  the  slate  In 
this  root  would  have  hung  that  long  after 
It  begun  to  detach,  and  from  this  Inference 
that  defendant  knew  of  the  defect  In  time 


to  repair  and  avoid  the  injury,  and,  for  this 
reason,  that  there  was  not  sufficient  evidence 
to  carry  the  case  to  the  Jury  on  that  issue. 
121  lowB,  121,  96  N.  W.  718.  Procedendo 
Issued,  and  when  the  cause  was  redocketed 
In  the  district  court  December  16,  190S,  the 
plaintiff  filed  a  substituted  petition.  On 
April  IS,  1904,  the  defendant  interposed  the 
plea  of  tiie  statute  of  limitations  by  way  of 
demurrer,  and  on  the  following  day  plaintiff 
withdrew  his  substituted  petition  and  filed  an 
amendment  to  the  original  petition,  averring 
ttiat  defendant  was  n^igent  In  omitting 
to  properly  Inspect  the  roof,  and  that  by  the 
exercise  of  ordinary  care  it  would  hare  as- 
certained the  condition  of  the  roof  in  time 
to  have  r^aired  the  same  b^ore  the  slate 
fell.  This  was  filed  more  than  two  years 
subsequent  to  the  accident  aud  def^idant  de- 
murred to  the  amendment  on  the  ground  that 
It  brought  into  the  case  a  new  cause  of  ac- 
tion, barred  by  the  statute  of  limitations. 
We  do  not  think  the  additional  allegations 
contained  in  the  ammdment  alone  constitut- 
ed a  cause  of  action.  Evct  though  there 
were  a  failure  to  properly  inspect  and  de- 
fendant had  been  chargeable  with  knowledge 
of  the  defect,  these  alone  would  not  entitie 
pialntlflF  to  recover.  There  must  have  been 
something  more,  as  an  omission  to  warn  of 
the  danger  In  making  use  of  the  entry  or  a 
negligent  omission  to  repair  before  the  ac- 
cident occurred.  Rut  bow  could  the  defend- 
ant have  been  derelict  in  this  if  not  charged 
with  knowledge  of  the  defective  condition 
of  the  roof?  This  was  necessarily  involved 
in  the  negligence  on  which  plaintiff  grounded 
bis  cause  of  action  stated  in  the  original 
petition,  and  the  only  effect  of  the  amend- 
ment was  to  amplify  or  more  fully  state  this 
cause  of  action.  As  said  in  Kuhns  r.  Ry.,  76 
Iowa.  67,  40  N.  W.  92:  "In  the  original 
petition  certain  acts  of  negligence  are  sped- 
fled.  In  the  amendment  certain  other  specifi- 
cations of  negligence  are  pleaded.  But  the 
cause  of  action  is  the  same.  •  •  *  We 
are  very  clearly  of  the  opinion  tliat  the  state- 
ment of  additional  grounds  of  negligence  is 
not  a  new  cause  of  action.  There  is  no  de- 
parture from  the  original  petition  In  the  time, 
place,  and  circumstance  of  the  casualty." 
Had  there  been  a  Judgment  rendered  on  the 
original  petition,  it  would  have  been  a  bar  to 
any  recovery  on  the  petition  as  amended,  for 
In  each  instance  the  injury  Is  alleged  to  have 
been  the  proximate  result  of  the  n^Ilgent 
omission  to  repair.  This  is  generally  re- 
garded as  a  fair  test  of  whether  an  amend- 
ment states  a  new  cause  of  action.  Van  Pat- 
ten V.  Waugh,  122  Iowa,  302,  98  N.  W.  119. 
As  said  in  Hutchinson  v.  Ainswortb,  73  CaL 
452,  15  Pac  82,  2  Am.  St  Rep.  823:  "The 
facts  upon  which  the  plaintiff's  right  to  sue 
Is  based  and  upon  whl<A  the  defendant's 
duty  has  arla»i,  coupled  with  the  facta  which 
omstitute  the  latter*s  wrong,  make  up  the 
cause  of  action."  New  facts  are  alleged  fcff 
saying  the  defendant  was  n^Ugent  la  unit- 
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ting  to  repair  the  roof,  but  not  another  and 
dlstlDct  cause  of  action. 

2.  The  defendant  moved  to  strike  the 
amendment  on  the  ground  that  as  a  mb- 
stltnted  petition  had  been  filed,  there  remain- 
ed no  petition  in  the  case  to  amend.  Thlj 
motion  was  orerroled.  Appellant  first  coo- 
tends  that  the  filing  of  the  substituted  peti- 
tion operated  as  an  abandonment  of  the 
original  petition,  so  ttiat  it  ceased  to  be  a 
part  of  the  pleadings  in  the  case.  Some 
expressions  of  this  kind  may  be  found-  In  the 
reports,  but  upon  examination  It  will  be  as- 
certained that  in  none  had  the  amended  or 
substituted  pleading  been  withdrawn,  and 
that  all  the  decisions  relied  on  relate  to  the 
determination  of  the  Issues  being  tried  or  to 
whether  the  admissions  contained  in  the  vup- 
erseded  pleadings  may  be  considered  with- 
out their  Introduction  In  evidence.  See  Bates 
V.  Kemp,  12  Iowa,  90;  Brenner  v.  Ounder- 
shlemer,  14  Iowa,  82;  Lauman  y.  County  of 
Des  Moines,  29  Iowa,  310;  Mulligan  t.  Rail- 
way, 86  Iowa,  181,  14  Am.  Rep.  514;  Mowry 
T.  Wareham,  101  Iowa,  28,  69  N.  W.  1128; 
State  T.  SImpklns,  77  Iowa,  677,  42  N.  W. 
516;  Longley  t.  McVey,  100  Iowa,  666,  81  N. 
W.  150;  Shipley  v.  Reason^:,  87  Iowa,  B55, 
54  N.  W.  470;  Leach  v.  HIU.  97  Iowa,  81, 
66  N.  W.  69;  Ludwlg  v.  Blackshere,  102  Iowa, 
366,  71  N.  W.  856;  WlUloms  v.  Williams,  115 
Iowa,  520,  88  N.  W.  1057;  Marshall  Field  Co. 
7.  O.  RufTcorn  Co.,  117  Iowa,  157,  00  N.  W. 
618;  Redhead  t.  Bank,  128  Iowa.  836,  08  N. 
W.  806. 

Section  8008  of  the  Code,  after  directing 
that  changes  In  pleadings  shall  be  effected 
by  filing  separate  papers,  provides  that,  "If 
It  be  stated  in  such  paper  that  It  is  a  sub- 
stitute for  the  former  pleading  Intended  to 
be  amended.  It  shall  be  so  taken,  but  the 
pleading  superseded  by  the  substitute  shall 
not  be  withdrawn  from  the  files."  If,  how- 
ever, the  substituted  pleading  Is  withdrawn. 
It  ceases  to  be  a  substitute,  and  no  longer 
supersedes  that  previously  filed.  The  orig- 
inal petition  continued  on  file,  and  when  the 
substituted  petition  was  withdrawn  the  rec- 
ord was  precisely  as  before  It  was  filed.  The 
petition  had  not  been  dismissed.  Something 
else  had  taken  Its  place,  and  when  Uiat  was 
removed  It  ceased  to  be  superseded,  and  was 
restated  as  effectually  as  though  there  bad 
never  been  a  substituted  petition.  As  thus 
reinstated  It  was  subject  to  amendment  as  to 
any  cause  of  action  stated  therein.  Taylor 
T.  Thylor,  110  Iowa,  207,  81  N.  W.  472.  Both 
rollngi  were  right,  and  they  are  afflnneiL 


SHEARER.  County  Treasurer,  v.  CITIZENS' 
BANK  or  WASHINGTON  COUNTY. 
(Supreme  Court  of  Iowa.  Feb.  8,  1006.) 

1.  Taxatioiv— AsBEsaicKira  or  Oiuttbd  Fmop* 
■STT— Tdcb  to  Sus. 

Under  Code,  §  1374,  providing  that  the 
emnty  traaaarer  sluUl,  at  any  time  within  five 
years  from  the  time  at  which  an  aassssment 
aboold  have  been  made^  demand  of  the  taxpayer 
106  N.W.— 66 


the  amount  of  the  tax  on  property  which  should 
Iiave  been  taxe^  and  upon  failure  to  pay  sndi- 
sum  within  80  days  shall  cause  an  action  to  be 
brought  therefor,  the  action  mast  be  brought 
at  the  latest  within  80  days  after  the  expira- 
tion of  the  five-year  period  from  the  time  the 
assessment  should  have  been  made. 
2.  Same— Recovkbt  or  Taxbs— Actions. 

In  the  absence  of  statute,  no  acti<m  at 
law  will  lie  to  recover  taxes  whether  <m  omitted 
property  or  otherwise. 

[Ed.  Note. — For  cases  In  point,  see  vol  45, 
Cent  Dig.  Tsxation,  |  1186.] 

8.  Saub— TnoB  to  Sus— BxTENSion  or  TiicK 

— Failtjbk  to  Make  Deicard. 

Under  Code,  S  1374,  reQuiring  the  conn^ 
treasurer  to  demand  the  amount  for  wliioi 
omitted  property  should  have  been  taxed  within 
five  years  from  the  date  at  which  the  same 
should  have  been  assessed,  the  county  treasurer 
cannot,  by  falling  to  make  demand,  delay  the 
running  of  the  statatory  limitation  period  with- 
in which  suit  must  be  brought  to  recover  the 
amoant  of  the  tax  withheld. 

[Ed.  Note. — For  cases  In  iraint,  see  vol.  33, 
Cent  Dig.  Limitation  of  Actions,  S  865 ;  vol.  45. 
Cent  Dig.  Taxation,  {  1202.] 

4.  Same— AssBSBUiNT  or  Omitted  Pbopektt 
— Bffect. 

Under  Code  Snpp.  1002,  S  1407a,  provid- 
ing that  before  listing  omitted  property  the 
treasurer  shall  ,  give  the  person  in  whose  name 
it  is  proposed  to  assess  the  same  10  days' 
notice  thereof,  fixing  the  time  and  place  where 
objection  to  the  proposed  assessment  may  be 
made,  and  further  providing  (or  appeals  to  the 
district  court,  the  act  of  the  treasurer  In  list- 
ing and  assessing  omitted  property  does  not 
I  Gonstitate  a  judgment  tn  such  sense  as  to  create 
a  new  cause  of  sction  and  postpone  the  running 
of  the  five-year  limitation  period  prescribed  by 
Code,  f  1374,  tor  the  collection  of  taxes  upon 
omitteo  property  until  the  making  of  such  as- 
sessment 

Appeal  fMHU  Dlfltrict  Court,  Washington 
County;  W.  6.  Olemmita,  Judge. 

Action  to  recover  taxes  upon  propwty  ot 
the  defendant  omitted  from  taxation  for  the 
year  1890.  Defendant  demnired  to  the  peti- 
tion, and  its  demurrer  waa  sustained.  Plain* 
tiff  appeals.  Affirmed. 

Marsh  W.  BaUey  and  Bea  McCoy,  for  ai>- 
pellant   Wllaoa  ft  Wilson,  tor  aiiv^e& 

DEEMBR,  J.  Plaintiff  pleads  that  defend- 
ants' capital  stock  surplus  and  undivided 
earnings,  amounting  to  f5,000,  w^e  subject 
to  assessment  by  the  taxing  oflSdais  of 
Washington  county  for  the  year  1890,  that 
such  property  was  omltted'from  assessment 
and  that  the  taxes  due  thereon  amounted  to 
$402.60.  It  is  farther  alleged  that  in  Novem- 
i  ber  of  the  year  1003  plaintiff  gave  defendant 
I  and  the  county  auditor  notice  that  the  mat- 
ter  of  said  omitted  taxes  would  be  heard  on 
I  December  26,  1903,  and  that  on  said  ]a8^ 
named  date  plaintiff  did  so  assess  the  de- 
fendant's capital  stock,  and  found  the  taxes 
thereon,  with  interest,  for  the  year  1899  to 
be  $402.60,  and  that  no  appeal  was  taken  by 
defendant  According  to  the  record  before 
us,  this  action  was  not  commenced  until 
November  8,  1004.  Dtfendant^s  demnrrw 
was  bottomed  tm.  the  ground  that  the  actlm 
la  barred     the  itatatft  of  Umltatloa. 
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Appellant  contends  that  u  be  asseeBed  the 
property  on  KoTember  26,  1906,  and  as  no 
appeal  waa  taken  from  that  aBseBsment,  this 
action  not  barred,  and,  furtiier.  that  tbe 
aBseaament  was  a  final  adjudication  binding 
upon  defendant,  which  cannot  be  qnestloned 
by  demurrer.  IlnleBs  there  be  something  In 
these  contentions,  the  demurrer  was  prop- 
erly Buetained,  for  we  have  h^  that  an  ac- 
tion to  recover  taxes  on  omitted  property 
must  be  brought  within  Ato  years  from  the 
time  it  should  have  been  assessed,  which  in 
this  case  was  April  1,  1890.  Thomburg  t. 
OardeU.  128  Iowa,  818,  96  N.  W.  239,  98  N. 
W.  791;  In  re  Morgan's  Estate  (Iowa)  101 
N.  W.  127.  The  section  of  the  Code  under 
which  this  action  was  commenced  provides 
that  the  county  treaBurw  shall,  at  any  time 
within  five  years  from  the  time  at  which  an 
assessment  should  have  been  made,  demand 
of  the  corporation  by  whom  the  same  should 
have  been  listed  the  amount  of  the  property 
which  should  have  been  taxed  In  each  year, 
and  upon  failure  to  i>ay  such  sum  within  80 
days  he  shall  cause  an  action  to  be  brought 
therefor.  Code,  {  1S74.  By  what  is  known 
as  section  1407a,  Code  Supp.  1002,  It  is  pro- 
vided that  before  listing  tbe  property  tbe 
treasurer  shall  give  the  x^erson  In  whose  name 
It  is  proposed  to  assess  tbe  same  10  days'  no- 
tice thereof,  fixing  the  time  and.  place  where 
objection  to  the  proposed  assessment  may  be 
made.  Provision  Is  also  made  for  an  appeal 
to  tbe  district  court  Notice  and  demand 
were  given  and  made  In  this  case  within 
five  years  from  April  1.  1899,  but  tbe  action 
to  enforce  the  assessment  was  not  made  un- 
til aft»  the  expiration  of  the  five-year  peri- 
od. The  cause  of  action  for  tbe  omitted 
taxes  accrued  A|»ll  1,  1890.  This  point  Is 
definitely  settled,  not  only  by  statute,  but 
by  the  decisions  already  dted  and  others  to 
which  reference  might  be  made.  But  It  Is 
contended  that  as  demand  was  made  and 
notice  given  and  an  assessmnit  made  within 
five  years  from  April  1, 1899^  the  cause  of  ac- 
tion is  not  barred. 

Assuming  that  demand  was  made  In  time, 
the  question  Is  when  must  tbe  action  be 
commenced  In  court?  Appellant  does  not 
answer  this  question,  exc^t  Inferentlatly. 
It  seems  to  ns  that  under  tbe  most  favorable 
construction  of  tbe  statute  for  by  appellant 
this  action  must  be  brought  within  80  days 
after  tbe  expiration  of  the  five-year  period, 
unless  we  are  to  bold  that  tbe  assesBment 
made  by  the  treasurer  pursuant  to  notice 
became  a  new  cause  of  action,  a  judgment, 
or  such  an  incontestable  assessment,  as  may 
be  enforced  by  action  at  law  at  any  time  be- 
fore it  becomes  barred  by  the  general  stat- 
ute of  limitations.  Going  dlrecUy  to  this 
question,  It  must  be  conceded  that  but  for 
the  statutes  to  which  we  have  referred  no 
action  at  law  would  lie  for  the  recovery  of 
taxes  wbether  on  omitted  proi>erty  or  other- 
wise. Mclnemy  v.  Beed,  23  Iowa,  410;  Ply- 
mouth Co^T.  Uowe  (Iowa)  87  N.  W.  66Sw  But 


evm  if  a  tax  be  a  debt,  tiie  statute  prorldss 
that  this  debt  acemee  at  the  time  when  flw 
assessment  should  have  hem  made,  which 
In  thU  case  was  April  1,  1899.  That  being 
true,  the  county  treasurer  could  not  delay 
the  running  of  the  statute  by  falling  to  make 
demand.  Hlntrager  v.  Hnmessy,  46  Iowa, 
600;  HIckel  v.  Walraven,  92  Iowa,  423,  60 
N.  W.  633,  and  cases  cited.  Without  the 
statute,  tbe  cause  of  action  accrued  at  the 
time  the  property  should  have  been  assessed. 
City  V.  B.  &  M.  B.  B.  Co.,  41  Iowa,  134. 
.  Was  tbe  listing  of  the  property  and  the 
assessment  made  by  the  treasurer  a  Judg- 
ment, and  did  the  cause  of  action  begin  to 
run  from  the  time  he  listed  and  assessed  the 
property?  Manifestiy  the  answer  to  this 
must  be  "Xo."  If  that  were  true,  the  stat- 
ute would  unquestionably  have  been  de- 
clared unconstitutional.  Galusba  v.  Wendt 
114  Iowa,  597,  87  N.  W.  612.  Tbe  treasurer 
lists  tbe  property  and  makes  the  assess- 
ment under  the  statute  quoted  as  a  pre- 
liminary step  tot  further  proceedings,  to 
wit,  action  at  law  to  collect  the  taxes,  as 
provided  in  section  1874  and  in  Be  Morgan's 
Kstate,  supra.  His  finding  is  in  no  sense 
a  judgment,  although  the  assessment  may 
create  a  Hen  upon  the  debtor's  property.  It 
IB  not  like  an  ordinary  assessment  and  levy. 
But  if  It  were,  no  action  could  be  brought 
thereon  without  statutory  authority.  With- 
out the  statute,  It  would  simply  stand  as 
ordinary  assessment,  to  be  enforced  as 
other  taxes  under  tbe  provisions  relating  to 
the  assessment  and  collection  of  taxes  In  gen- 
eral. So  that  the  listing  and  assessment 
of  the  taxes  is  not  a  judgment,  nor  does  It 
in  any  way  affect  tue  bar  of  the  statute  as 
to  actions  for  the  collection  of  taxes  ujfoa 
omitted  property.  It  is  a  condition  pre- 
cedent to  a  right  of  action — an  assessment, 
if  you  please— and  delay  on  the  part  of  the 
offldai  charged  with  tbe  duty  of  m^Mwg 
demand  will  not  toll  the  statute. 

The  demurrer  was  propaly  auatalned,  and 
the  Judgment  Is  affirmed. 


SPIBITUAL  ft  PHILOSOPHICAL  TBIff- 

PLB  V.  VINCENT  et  aL 
(Bupreme  Court  of  Wlaeonstai.  Jan.  80;  1906^> 

1.  ASSOOUTIOHS  ■—  RiaHXS  OF    MXHBKBS  — 

CoNTBOL  or  Pbofebtt. 

Every  participant  in  a  voluntary  organisa- 
tion has  an  absolute  right,  which  tbe  courts 
will  protect,  to  have  its  property  c<MitraUed 
and  Bdmintatered  according  to  its  organic  plan, 
and  to  participate  in  its  afiairs  in  barnUKiy 
therewith. 

2.  Sake  —  AoBEEiORT  of  MxunsBS— Law  of 
Organization. 

Where  a  law  authorising  the  organisation 
of  voluntary  associaUons  Into  corporations  ia  ia 
existence  when  a  voluntary  association  is 
formed,  it  must  be  deemed  to  be  incorporated 
Into  the  association  agreement  by  necesauy 
ImpHcstion,  and  every  member  must  be  con- 
clusively presumed  to  nave  iiu»Iiedl/  agiwul,  la 
joining  the  assodatioOi  that  it  might  at  any 
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fatare  time  be  converted  Into  a  corporation  in 
accordance  with  the  etatntea  repiladng  the 
matter. 

S.  BxLiaxoim  SooimiB  —  Inoosrounoir  — 
Nakk. 

The  statute  providing  for  the  IncorporatioD 
of  relisiona  societies  does  act  require  the  cor- 
poration to  hear  iireciselj  tbe  game  name  ae 
wae  borne  br  the  aniucorporated  sode^ ;  bat 
such  name  as  the  parties  controlling  the  matter 
may  agree  uiwn,  and  which  is  reasonaMy  ap- 
propriate for  the  purpose,  may  be  chosen. 
■4.  Sahb— CoKFXATion  or  IncoapoBATion. 

Under  Bar.  St  1888. 1  1891,  relative  to  the 
ixicwporatiMi  of  religions  societies,  and  pro- 
viding that  the  society  shall  be  incorporated 
on  the  recording  of  the  certificate  of  organiza- 
tion with  the  register  of  deeds,  the  substitution 
o(  the  corporation  for  the  former  religions 
socie^,  and  of  memberships  in  the  corporation 
for  memberships  in  the  socie^,  is  complete 
inunediately  on  the  recording  of  the  certincate 
of  organisation  In  pursuance  of  appropriate 
and  rc^lar  legal  steps,  regardless  oi  whether 
a  majority  or  minority  of  members  of  the 
society  participated  in  bringing  about  the 
change  so  long  as  all  were  free  to  participate 
if  they  so  deeded,  and  regardless  of  subsequent 
irregularities  in  the  administratioa  of  the  coi- 

fioration  after  its  creation,  or  the  adoption  by 
t  of  nnreasonable  by-laws. 

5.  Sahb— Fraud  ih  Incobpobation. 

'  Where  a  religions  association  broke  Into 
two  factions,  and  the  minority  continued  to 
meet  at  the  church  edi&ce,  while  the  majority 
met  at  a  private  residence,  the  act  of  the 
minority,  In  incorporating  the  association  with- 
out the  co-operation  of  the  -majority,  and  in 

Snrsuanoe  of  a  notice  given  only  at  a  regular 
unday  meeting  of  the  minority  faction,  was 
Dot  franduleoL  In  the  absence  of  any  irregu- 
larity in  the  time  or  manner  of  giving  the  no* 
tice,  or  of  any  active  effort  to  prevent  members 
of  the  majority  from  being  present  tm  tha  day 
appointed  In  the  notice. 

6.  Sahb— NoTicr  o»  Inoobpobation. 

TJnder  Rev.  St.  1898,  S  199a  authorising 
the  mfmbers  of  any  church  or  religious  society 
to  organize  a  corporation  for  religions  purposes 
ttfter  due  public  notice  given  at  some  -"stated" 
meeting  of  such  church,  a  meeting  of  the  minority 
faction  of  a  church,  held  at  the  regular  time  and 
at  the  regular  church  edifice,  and  which  all  the 
members  wtfe  free  to  attend,  was  a  "stated" 
meeting,  at  which  notice  of  the  organisation  of 
a  corporation  could  lawfully  be  given,  and  the 
corporation  organized  in  pursuance  of  such 
notice  was  duly  organized,  although  no  further 
notice  was  given  at  a  regular  meeting  of  the 
ma^rity  faction  of  the  church  held  at  a  private 
residence. 

Appeal  from  Olrcnit  Court  Brown  Conn- 
ty;  Samuel  D.  Hastings,  Judge. 

Action  by  the  Splrltnal  &  Philosophical 
Temple  against  Baphnel  Vincent  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.  AflOxmed. 

Equitable  action  to  restrain  defendants 
from  intwferlng  with  the  possesBlon  and  en- 
Jiqrment  tqr  plaintiff  of  property  formerly 
possessed  by  a  T(dnntary  wganiiation,  some- 
times  known  as  "The  Spiritual  ft  Philosoph- 
ical Ccmgr^tlon*'  and  sometimes  as  the 
"Splrltnal  ft  Philosophical  T^ple.**  InTolT- 
ins  the  qnestim  of  whether  tbe  rls^t  to  sodi 
prc^ierty  Is  In  tbe  plaintiff.  The  issues  rais- 
ed by  tibe  pleaded  and  pleadable  facts  ma- 
terial to  the  rights  of  the  parties  as  de- 
tomlned  by  the  court  iqton  a  trial  duly  bad 


are  snfficlently  Indicated  by  the  following  ab- 
stract ot  tbe  findings: 

In  1882  some  reslctents  ot  tbe  dty  of  Green 
Bay,  WIsconBln,  organized  a  religious  associ- 
ation as  *'Tbe  Spiritoal  ft  FtaUoBophlcal  Con- 
gregation of  Oreen  Bay."  It  purchased  lot 
No.  001,  according  to  Navarlno's  plat  of  said 
dty,  for  the  purpose  of  erecting  tfaerem  a 
church  building.  Tbe  eiQtaises  thus  Incurred 
and  for  socb  church  building  and  other  ex- 
penses of  the  assodatim  were  borne  by  Itt 
members.  The  lot  was  conv^red  to  three 
members  as  trustee.  Until  1900,  one  Ever- 
arts  generally  served  the  association  as 
pastor,  Mrs.  Zwara  serving  when  Everartt 
was  unable  to  do  sa  She  took  his  place  In 
the  qffing  of  1901  and  continued  tiiereafter 
to  serve  until  tbe  fall  of  that  year  when, 
because  of  her  Illness,  one  Dew aarzegger  suc- 
ceeded her.  Subsequently  she  recovered  and 
resumed  her  former  place  against  the  wishes, 
however,  of  a  majority  of  tbe  members,  but 
in  harmony  with  the  ofBcers  of  the  associ- 
ation, except  two  trustees.  Such  majority 
adhered  to  Dewaarze^er  and  attended  serv- 
ices under  him  at  the  residence  of  his  sister 
In  Green  Bay.  The  division  was  solely  over 
the  question  as  to  which  of  tbe  two  persons 
named  should  do  the  preaching.  Such  of- 
ficers consisted  of  a  president,  vice-president, 
secretary,  treasurer  and  three  trustees.  Ex- 
cept as  aforesaid,  the  church  building  con- 
tinued to  be  the  sole  meeting  place  of  the 
m^bers  of  the  assodatlon  up  to  the  at- 
tempted oi^nlzation  of  a  corporation,  as 
hereinafter  stated,  services  being  held  there 
r^larly  on  Sunday  imder  Mrs.  Zwara  as 
preacher.  It  was  the  custom  of  tbe  sodety 
after  Sunday  morning  services  to  have  read 
or  given  out  business  notices  appertalnli^  to 
the  association  affairs.  For  some  time  prior 
to  the  organisation  of  the  corporation  such 
notices  were  read  jot  given  out  in  the  English 
language,  substantially  all  members  of  tbe 
congregation  being  suf&dently  familiar  there- 
with to  understand  the  same,  thongh  In  the 
beglnniiv  and  for  a  time  thereafter  sncb 
notices  were  read  or  glvoi  out  In  the  French 
language.  Sunday,  March  1,  1903,  at  the 
customary  time,  the  secretary  read  a  notice 
signed  by  five  m^bers  to  the  effect  that 
March  7tb  thereafter  at  8  o'dock  p.  m.  at 
the  church  building  there  would  be  a  meet- 
ing to  consider  Hie  question  ta  incorporating 
the  assodatlon  under  tbe  laws  of  tbe  state 
of  Wisconsin.  Tbe  members  pres«it  did  not 
do  anything  to  deter  any  other  member  from 
attoidlng  on  date  the  notice  was  read, 
nor  did  they  design  to  give  out  tb»  notice 
when  none  of  the  dissenting  members  were 
present  One  ct  tbe  dlssoiterB  was  present 
when  the  notice  was  read,  and  by  assistance 
was  mabled  to  partially  apprehend  tte 
purport  He  ui^erstood  that  a  meeting  was  to 
be  bdd,  according  to  tbe  notice,  to  take  action 
In  relation  to  tiie  church  property,  and  so  In- 
formed  some  of  his  associates.  About  the 
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time  the  notice  was  given  oat  ttie  minorltj 
members  were  assembled  at  the  home  of 
Dewaarzegger's  slater.  No  notice  of  the 
meeting  to  constder  the  question  of  a  corpo- 
rate organization  was  glv^  ezc^  as  afore- 
said, nor  did  the  minority  members  obtain 
Information  thereof.  Had  anch  o^Mslng 
memb««  been  pres^it  when  the  notice  was 
read,  as  they  might  hare  been,  they  woold 
have  understood  It  At  such  time  and  place 
arrangements  were  made  for  the  regular 
election  of  officers,  to  take  place  April  16th 
following.  All  officers  and  trustees  hut  the 
two  belonging  to  the  minority  were  present 
On  the  day  appointed  for .  considering  the 
subject  of  a  corporate  organization  a  meet- 
ing was  held  to  that  end,  none  of  the  mi- 
nority members  being  present  or  knowing  of 
the.  occurrence,  except  the  one  who  heard 
the  notice  read.  March  14,  1903,  a  certificate 
of  organization  In  due  form  for  a  corporation 
to  succeed  the  association  as  the  "Spiritual 
&  Philosophical  Temple"  was  duly  filed  and 
recorded  In  the  office  of  the  register  of  deeds 
of  Brown  county,  Wisconsin,  the  same  being 
the  result  of  the  meeting  aforesaid.  On  the 
day  when  It  was  concluded  to  Incorporate 
the  socle^,  notice  was  given  out  of  a  meet- 
ing at  the  church  building  March  22,  1903, 
at  2  o'clock  p.  m.  to  adopt  a  constitution  and 
by-laws  of  the  corporation.  A  meeting  was 
held  accordingly.  August  0th  thereafter, 
trustees  of  the  corporation  were  duly  elected 
and  qualified  and  the  church  proper^  was 
In  due  form  turned  over  to  the  new  organi- 
sation. The  fact  of  the  organisation  of  the 
corporation  became  known  to  the  minority 
members  immediately  after  Ita  occurrence. 
After  such  organisation  all  persons  pre- 
viously belonging  to  the  association  and 
In  good  standing  were  regarded  and  treated 
as  members  of  the  new  organization.  Some 
of  them  attended  services  from  time  to  time 
at  the  church  and  paid  their  regular  dues 
Into  the  corporate  treasury.  The  annual 
election  of  officers  of  the  old  organization 
was  customarily  held,  according  to  its  by- 
laws, April  26th,  In  case  of  that  date  falling 
on  Sunday,  otherwise  on  the  Sunday  nearest 
that  date.  The  minorl^  members,  deeming 
the  attempt  to  organize  a  corporation  In- 
valid, celled  a  meeting  for  April  28,  1008,  to 
(dect  trustees  of  the  association  as  usual.  A 
meeting  was  accordingly  held  and  a  full 
number  of  trustees,  in  form,  elected,  who 
thereafter  pretended  to  represent  the  associ- 
ation In  business  matters.  August  9th,  there- 
after, defendants,  claiming  that  the  old 
organization  still  existed,  took  possession  of 
the  church  building,  excluded  the  plaintiff 
and  Its  officers  therefrom  and  thereafter 
continued  to  sacclnde  them  until  required  by 
the  mandatory  Injunction  of  the  court  In 
this  action  to  restore  the  former  situation. 

Upon  such  facts  the  court  decided  that 
the  notice  given  as  Indicated  satisfied  the 
statutory  requisites  on  the  subject;  that  tb» 
eorpnmtlon  vas  accordingly,  la  dus  f mid, 


created;  that  It  was  legal  and  succeeded  to 
ths  property  and  rights  of  the  old  organi- 
sation;  and  that  all  members  of  voA 
oi^anlzation  thereby  became  members  of 
such  corporation,  and  that  plaintiff  wbm  en- 
titied  t»  Judgment  accordingly,  enjoining  and 
restraining  defendants  from  int^erlng  with 
the  plalntlfT,  as  regards  keeping  and  enjoy- 
ing the  property  formerly  possessed  by  the 
"Spiritual  ft  Philosophical  GcmgregatlcHL" 
Judgment  was  accordingly  reodved  from 
which  this  appeal  was  taken. 

Wlgman,  Martin  &  Martin,  for  appeUanta. 
Joseph  Choitin  and  Klttell  ft  Bnrke^  toe  xe> 
spondent 

MARSHAIiL,  J.  (after  stating  the  fhcts). 
It  may  be  conceded  that  were  It  not  ftw  the 
fact  that  when  the  voluntary  <nswaliatloa 
was  created,  the  law  existed  substantially 
as  now,  enabling  soch  a  society  to  be  canvert- 
ed  into  a  corporate  entity,  and  as  a  neceasaiy 
result  the  ownersh^  and  right  of  possession 
of  what  was  formerly  vested  In  socfa  society 
chai^^ed  to  the  new  creation  and  membwaUps 
in  the  latter  substituted  for  those  In  tba 
former,  It  would  not  ban  been  oompetent  fUr 
the  minority,  or  erm  a  majority,  of  tbe  m«ii- 
bers  of  such  or^uUsation*  with  or  without  a 
law  oiacted  subsequoitly  to  the  formation 
of  the  society  and  without  the  consent  of  tbe 
rest  of  tbe  menbtts  to  take  Its  property  and 
make  the  substitution  Indicated  as  to  mm- 
berahlp  rights.  Every  participant  In  a  volnn* 
tary  organization  has  the  absolute  right 
which  tile  coorta  wtll  protect,  to  have  Iti 
property  controlled  and  administered  ac- 
cording to  its  organic  plan  and  to  participate 
In  Its  affairs  In  barntony  tfiesewltb.  Schil- 
ler Oommandery  Jaennlchen,  116  Mlcb. 
129.  74  K.  W.  468.  and  analogous  autborlttei 
cited  to  our  attenflon  are  reoognlsed  as  good 
law.  but  we  need  not  discuss  than  became 
they  are  wholly  inappropriate  to  the  sltuatloa 
before  us. 

As  indicated,  tbe  law  under  wtaidi  reqiond- 
ent  justifies  was  In  existence  when  tbe  rol- 
untary  organisation  In  qnestira  was  formed. 
That  law,  therefore,  most  be  regarded  as 
having  bem  hkonrporated  Into  the  anodatien 
agreement  by  neceasary  Implication.  Every 
member  must  be  conclusively  presumed  to 
have,  Impliedly,  agreed^  In  joining  tbe  society 
that  It  might  at  any  future  time  be  convert 
ed  Into  a  corporate  organisation  according  to 
the  statutes  regulating  the  matter. 

Whether  the  name  chosen  for  the  corpora- 
tion was  precisely  tbe  one  by  which  the  so- 
ciety was  known  is  not  material.  Tbe  law 
oontnnplates  that  the  corporation  shall  be 
fwmed  for  tbe  same~  purposes,  snbstantUly. 
as  those  of  tbe  vohintary  OTganlsation,  but 
that  such  name  may  be  agreed  upon  as  the 
parties  controlling  the  matter  see  fit  to  ss- 
lect,  and  which  Is  reascwably  apiwoprlate  tor 
the  purpose. 

Neither  Is  It  matorlal  whether  tbe  admlnis- 
tratltm.  of  the  eorpwatlont  attw  its  creatlMi, 
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was  r^nilar,  or  whether  the  by-laws  adopted 
vrere  reasonable  or  imreaaonable.  If  the  steps 
leading  up  to  the  recording  of  the  certificate 
of  organization  were  In  conformity  with  law 
tJtxe  corporation  thereby  eo  Insiantl  came  into 
existence  with  its  status  as  regards  the  prop- 
erty and  other  rights  of  the  society,  and  mem- 
berships In  the  latter  absolutely  fixed.  The 
law  plainly  contemplates,  In  such  a  case,  the 
immediate  and  complete  substitution  of  the 
corporate  entity  for  the  association.  Any 
act  done  thereafter  by  persons  In  control  of 
the  corporate  afFairs  In  violation  of  any  such 
membership  right  does  not  aflCect  the  corpo- 
rate existence  or  functions.  It  Is  a  mere 
prlrate  wrong  redieaslble  by  tbe  aK>r(^ate 
remedy. 

Section  1991,  Ber.  St  1898,  provides  tiiat 
the  "society  shall  be  known  and  Incorporated 
by  the  name"  determined  upon,  as  evidenced 
by  the  certificate  of  organization,  and  such 
certificate  shall  be  recorded  In  the  office  of  the 
register  of  deeds  and  "when  •  •  *  so 
recorded  the  society  named  therein  sliall  be  a 
corporation  and  shall  possess  all  the  powers 
and  privileges  granted  to  corporations  by 
chapter  86,"  eta  So  in  this  case  the  snbstl- 
tution  of  the  corporation  for  the  former  as- 
sociation and  memberships  in  the  former  for 
those  in  the  latter,  regardless  of  whether  a 
majority  or  minority  of  members  of  the  asso- 
ciation participated  In  bringing  about  the 
change,  all  being  free  to  participate  If  they 
so  desired,  was  complete,  as  Indicated  In  West 
Koshkonong  Congregation  v.  Ottesen,  80  Wis. 
62,  49  N.  W.  24,  when  the  certificate  of  organi- 
zation was  recorded,  If  such  certificate  was 
valid. 

Some  question  Is  raised  as  to  whether  the 
members  of  the  association,  who  caused  the 
corporation  to  be  formed,  proceeded  fraudu- 
lently, as  regards  the  non-partldpanta.  The 
trial  court  did  not  think  so,  and  we  see  no 
good  reason  to  disturb  the  decision  In  that 
regard.  It  m^y  be  that  the  conduct  of  the 
members  of  the  minority  party  was  not  char- 
acterized by  that  fairness  which  should  dis- 
tinguish any  community  of  Individuals,  es- 
pecially those  of  one  existing  for  religions 
purposes,  but  we  have  little  or  nothing  to  do 
with  the  mere  ethical  features  of  the  case. 
The  findings  of  the  court  negative,  most  dis- 
tinctly, all  charges  of  fraud  on  the  part  of  the 
minority,  and  they  seem  to  be  fairly  sup- 
ported by  the  evidence.  The  meeting  at 
which  the  notice  was  given  of  the  time  and 
place  when  the  subject  of  converting  the  so- 
ciety Into  a  corporate  organization  would  bo 
considered  was  free  to  all  members,  and  the 
meeting  appointed  was  likewise  free.  The 
notice  was  read  when  and  where  all  members 
would  be  expected  to  be  present  if  th^  par- 
ticularly cared  to  take  careful  note  of  the 
jrarposea  of  those  who  r^olarly  attended 
service  held  at  the  home  of  the  society.  It 
was  given  out  according  to  custom,  both  as 
to  ordw  and  manner.  It  was  read  at  the 
doM  of  tlie  regnlar  Smiday  aarrlce  and  In 


the  English  language.  There  was  no  design 
to  give  It  out  when  members  of  the  majority 
party  were  absent,  not  was  there  any  active 
effort  to  prevent  members  of  the  majority 
from  being  present  on  the  day  appointed  in 
the  notice.  The  one  member  of  the  majority 
who  was  present  when  the  notice  was  read, 
had  full  opportunity  to  understand  it,  and  was 
aided  in  that  regard  by  members  of  the 
minority. 

The  matters  to  which  we  have  referred, 
aside,  it  seems  to  be  conceded  that,  if  the 
meeting  at  which  the  notice  was  given  was  a 
stated  meeting  within  the  meaning  of  the 
statute,  what  followed  resulted  In  the  cre- 
ation of  a  corporation  in  form  and  in  fact 
with  all  the  consequenceB  we  have  indicated. 
Was  It  a  stated  meeting?  That  Is  the  vital 
point 

The  language  of  the  statute'  on  the  point 
last  Bu^ested  to  be  examined  In  answering 
the  above  stated  question  Is,  as  follows : 

"The  members,  over  twenty-one  years  of 
age,  not  less  than  three  in  number,  of  any 
church  or  society  of  any  religious  sect  or  de- 
nomination which  shall  have  been  organized 
In  this  state  and  which,  at  the  time,  main- 
tains regular  public  worship  may,  after  due 
public  notice  glv^  at  some  stated  meeting  of 
such  church  •  •  •  organize  a  corpora- 
tion for  religious,  charitable  or  educational 
purposes  in  the  manner  bwetnafter provided." 
Section  1090,  Rev.  St  1898. 

The  findings  respond  in  detail  to  all  the 
calls  thereof.  We  are  unable  to  appreciate 
the  criticism  of  counsel  upon  the  trial  court's 
decision  on  this  point  They  urge  that  the 
meeting  of  the  majority  was  a  stated  meeting 
as  well  as  that  of  the  minority,  though  it  was 
not  held  at  the  society's  church.  That  might 
safely  be  conceded  without  aiding  appellant 
in  the  least,  since  the  statute  makes  no  re- 
quirement for  notice  to  be  given  at  two  stated 
meetings  in  the  event  of  the  society  by  reason 
of  a  factional  disturbance  holding  meetings 
In  two  regular  places.  In  such  circum- 
stance It  seems  clear  that  the  meeting  held 
at  the  regular  home  of  the  society,  whether 
attended  and  supported  by  a  majority  or 
mlnoriiy  of  the  members.  Is  a  stated  meeting 
in  the  statutory  sense.  In  this  case  the  reg- 
ular meetings  of  the  society,  according  to 
the  custom  before  and  after  the  factional 
disturbance,  were  not  rendered  Irregular  by 
the  mere  drcnmstance  that  a  part  of  the 
members,  large  or  small,  saw  fit  to  assemble 
at  some  other  place.  Aa  between  the  two,  the 
latter  was  the  Irr^nlar  and  tbB  former  the 
regular  meeting. 

Much  stress  is  laid  by  counsel  on  the  fact 
that  in  several  Instances  of  factional  dis- 
putes In  church  societies,  and  the  Incorpora- 
tion of  the  society  on  the  InltlatlTe  of  one  of 
the  factions,  the  notice  was  given  at  a  cus- 
tomary meeting  held  at  the  regular  home  of 
the  society  and  at  the  one  held  at  the  place  of 
worship  of  the  members  of  the  opposing  fac- 
tion aa  well,  aa  In  Weat  Kodikonong  Congress- 
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tkm  T.  Ottewn,  mpn.  We  are  onable  to  we 
aii7  slgnlflcanoe  In  tbat,  rinoe  tbe  statato 
makea  no  reanlrement  tor  aach  double  glr- 
Ing  of  ttie  notion  No  authority  1>  referred  to 
holding  that  sodi  double  notice  la  eeMntlaL 
Donbtleaa  tbe  leglBlatlve  Idea  la  that  It  ahall 
be  glTm  In  aneh  a  way  aa  to  fumlah  fadlttlea 
to  all  concerned  to  receive  Information  of 
the  meeting  to  take  actton  under  the  rtatote. 
That  spedflea  dlatlnctly  tbe  method  of  pro- 
cedure. It  waa  followed  in  this  case,  aa  It 
sednu.  In  letter  and  apirlt,  Hoice  the  agree- 
ment to  Incorporate  and  tbe  pr^aratlon  and 
execution  of  the  certlflcate  of  organization 
and  the  due  recording  of  the  same  dissolved 
the  sodety  and  aubetltnted  in  Its  place  tbe 
corporate  entity,  as  the  trial  court  held. 
West  Koshkonong  Congregation  t.  Ottesen, 
supra;  Trustees  v.  BI7,  73  N.  T.  82S;  Holm 
T.  Holm,  81  Wis.  S74,  51  N.  W.  679.  It 
should  be  noted  that  while  there  was  a  double 
giving  out  of  the  notice  In  West  Koidikonong 
Cong.  T.  Ottesen,  aiqirar— there  being  a  fac- 
tional dlTlBlon  as  In  this  ease,— one  ftctlon 
holding  Ito  meetings  at  tbe  dturch  and  the 
othor  at  a  ndghborlng  seboolhouse,  fbie  case 
turned  on  the  notice  g^ven  at  tbe  cnatomarr 
meeting  held  In  the  church,  no  particular 
Blgnlflcance,  seonlngly,  being  given  to  the 
reading  of  the  notice  at  the  schoolbouse  meet- 
ing. 

The  judgment  is  affirmed. 


OHIOAOO  &  N.  W.  RT.  CX>.  T.  Ue- 
KEIGUB  et  mL 
(Sapreme  Court  of  Wisconsin.    Jan.  9,  1906.) 

1.  AcTxoir  —  BquTFABu  DnraiTSBS  in  Action 
AT  Law. 

Under  Ber.  St.  1898,  I  2657,  providing  that 
the  defendant  may  set  forUi  bj  answer  aa  many 
defenses  and  coonterclaims  ss  he  may  have, 
whether  they  be  such  as  were  formerly  denomi- 
nated legal  or  eqnitable,  or  both,  where  taeta  are 
relied  on,  which  in  equity  if  tme  would  defeat 
plaintiff's  caase  of  action,  end  on  which  defend- 
ant desires  no  affirmative  relief,  they  may  be 
pleaded  as  a  defense  alone,  and  need  not  be  set 
np  by  way  of  counterclaim. 

[Ed.  Note. — For  casee  In  point,  sea  toL  1* 
Cent  Dig.  Action,  H  lfi&-15(C] 

2.  iNJuiramN — Actions  at  Law — ^Bqttitabu 
Defenses — ^Adequate  Reuedt  at  Law. 

Plaintiff  railroad  company  settled  a  claim 
for  decedent's  wrongfal  death  by  paying  a  con- 
sideration to  decedent's  sister  and  only  heir  at 
law,  she  axecating  a  release  of  all  claims  and  a 
contract  to  save  plaintiff  harmless  from  all 
claims  against  it  by  decedent's  heirs  at  law  or 
personal  representatives.  Thereafter  plaintiff 
was  sued  at  law  by  decedent^s  administrator  for 
the  recovery  of  damages  for  pain  and  injury 
suffered  by  decedent  in  his  lifetime,  and  plaintiff 
filed  a  bill  against  such  administrator  and 
decedent's  heir  to  restrain  the  prosecution  of 
mdi  acti<m.  BeUj  that  plaiottS  had  an  ade- 
quate remedy  at  law  by  pleading  the  release  as 
an  Moitable  defense,  and  was  not  entitled  to 
relief^  by  injunction. 

Appeal  from  Circuit  Court,  Rock  Ooanly; 
B.  F.  Dnnwiddle,  Judge. 
BUI  by  the  Chicago  *  Morthweetem  Ball- 


way  Company  against  Thomas  F.  HcKelgne^ 
aa  administrator  of  the  estate  of  Bdmnod  F. 
Broderlck,  deceased,  and  another.  From  a 
Judgment  sastalnlng  a  demurrer  to  the  bill, 
plaintiff  appeals.  Afflrmed. 

Edward  M.  Hyzer,  for  appellant.  Ryan  k 
Oestreleh  (Chas.  B.  Pierce^  of  counsel),  for 
respradaits. 

WINSLOW,  J.  nils  la  an  action  in  equity 
brought  to  restrain  tbe  prosecution  of  an 
action  at  law  theretofore  brought  by  the  de- 
fendant McKelgoe.  as  administrator,  against 
tlie  plaintiff.  It  appears  by  the  complaint  in 
brief,  that  one  Broderick  waa  employed  by 
the  plaintiff  as  switchman,  and  on  tbe  leth 
day  of  July.  1904,  was  so  injured  in  course  of 
his  employment  that  be  died  about  three 
hours  later  intestate,  leaving  no  widow,  de- 
scendants, or  ancestors  sorvivlng,  bnt  only 
his  sister,  the  defendant  Johanna  Bdurphy, 
his  sole  heir  at  law;  that  Johanna  Murphy 
thereafter  claimed  damages  of  the  plaintiff 
on  account  of  Broderlck's  injuries;  that  said 
claim  was  afterwards,  and  in  the  month  of 
August,  1904,  compromiaed  and  settled  by  the 
payment  to  said  Johanna  by  plalntlfl  of 
¥1,000 ;  that  said  Johanna  thereupon  executed 
and  delivered  a  written  release  of  all  clalmi 
resulting  from  said  Injury  and  death  and 
agreed  to  save  and  keep  the  plaintUf  harm- 
less from  all  claims  against  It  by  heirs  at 
law,  or  personal  representatives  of  Broderick: 
that  the  def^dant  McKelgue  waa  appointed 
administrator  of  the  estate  of  Broderick  in 
September,  1904,  and  that  the  time  fixed  tbr 
presentation  of  claims  against  said  estate  haa 
fully  expired  and  but  one  claim  was  presented 
and  allowed;  that  tbe  property  of  the  estate 
In  tbe  bands  of  the  administrator  la  largely 
In  excess  of  the  amount  of  said  claim,  and 
that  there  are  no  other  creditors;  tliat  In 
October,  1904.  aald  McEeigue,  aa  administra- 
tor, commawed  an  action  against  the  plainr 
tilt  to  recover  damages  for  tbb  pain  and  In- 
juries euffwed  by  Broderick  In  bis  lifetime; 
and  that  If  a  recovery  Is  had  in  aald  actlMi 
the  amount  tiwreof  will  be  received  hy  said 
Johanna  Murphy  aa  sole  heir  at  law  <tf 
Brodoick,  thereby  nullifying  tbe  said  com* 
promise  and  satisfaction.  Upon  these  allega- 
tions the  plaintiff  prayed  Judgment  tiut  the 
prosecution  of  the  action  at  law  be  perpetual- 
ly aij<dned.  Separate  demurrers  to  tbie  com- 
plaint were  sustained,  and  the  plaintiff 
peals. 

The  appellant  daims  that  flu  allegations  of 
the  complatot  present  a  caae  wfaoe  It  ap* 
pears  fliat  a  trustee  la  prosecuting  an  action 
at  law  upm  a  claim  whlcfa  haa  been  settled 
and  compromised  by  the  sole  beneficiary  (who 
Is  snl  Jurli),  and  tbat  a  court  of  eqvl^  will 
Interfare  to  prsvoit  the  accom^lahment  of 
such  an  Injustice.  Granting  this  premise,  tiie 
questltm  Is  whether  the  plaintiff  has  not  an 
adequate  and  complete  ranedy  by  equitable 
defense  In  the  action  at  law.  The  plalntlfl 
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clahin.  In  mbstanee^  ttiat  tbls  qiuBUon  must 
be  answered  in  tbe  nesatlTe  for  tlie  reascm 
that  the  facts  must  be  presented  by  way  of 
eqnltable  eoosterclalm,  and  to  that  counter- 
claim Johanna  Murphy  woold  be  a  neceBaary 
par^,  and  as  she  Is  not  a  party  to  the  action 
at  law  the  conntmlalm  would  not  be  well 
pleaded  on  acoonnt  of  defect  of  parties,  or  at 
least  wonld  not  be  as  adequate  and  effective 
as  the  separate  action  In  equity.  The  con- 
tention practically  Is  that  tha«  Is  no  such 
thliv  as  an  equitable  defmse;  but  that  facts 
which  In  equity  would  defeat  the  plaln- 
tllFs  dalm  at  law  must  always  be  pleaded 
as  a  counterclaim,  If  pleaded  at  all  In  the 
action  at  law.  We  do  not  understand  this 
to  be  the  law.  The  Oode  recognizes  equitable 
defones  as  well  as  equitable  counterclaims 
when  It  inwTldes  ttiat  the  defendant  may  "set 
tcrtb  by  answer  as  many  defenses  and 
counterclaims  as  he  may  have  whetlier  thi^ 
tie  such  as  were  formerly  doiomlnated  l^al 
or  equitable,  or  both."  Rev.  St  1S98,  I  2667. 
It  seems  to  be  true  that  there  are  dedsions 
to  the  effect  that  a  defendant  cannot  plead 
facta  which  In  equity  would  defeat  the  plain- 
tiff's came  of  action  at  law,  except  by  way  of 
counterclaim  demanding  aOlrmatiTe  relief. 
Pomenv'sOodeBanedles(4thGd.){29.  This, 
bowerer,  la  not  the  approred  dodrtoe,  nor 
in  it  a  lofi^cal  doctrine.  The  true  and  logical 
rule  doubtless  Is  that  where  facts  are  relied 
on  which  In  equity  simply  defeat  tbe  plaintiff's 
cause  of  action  and  go  no  farther,  ttiey  may 
be  set  up  by  equitable  defeiue,  just  as  facta 
which  at  law  go  simply  to  defeat  tbe  plaln- 
tifFs  cause  of  action  may  be  set  up  by  legal 
defense,  but  in  those  cases  ^rtiere  tiie  action 
at  law  can  only  be  defeated  1^  rlrtue  of  an 
afflrmatlTe  Judgment  by  a  court  of  equity, 
such  for  Instance  as  the  reformation  of  a  con- 
tract sued  on  at  law,  the  equitable  defense 
must  be  made  by  way  of  counterclaim.  In 
a  word,  fiBcto  which  if  true  irimply  defeat  the 
plalntlfTs  action  may  be  set  up  as  a  defense 
alon^  but  fiicta  which  call  for  the  aflSrmatlTe 
relief  in  fftvor  of  the  defendant  before  the 
plaintiff's  action  can  be  defeated  must  be 
set  up  by  counterclaim  Bliss  on  Oode  Flead- 
ing  (Sd  Ed.)  H  S47,  348.  349;  Pomeroy's  Code 
Remedies  (4th  Ed.)  H  90,  91,  92;  Baylies,  C!ode 
PL  ft  Pr.  (2d  Bd.)  c.  11,  f  11.  See,  also.  Pen- 
Doyer  v.  Allen.  60  Wis.  308,  6  N.  W.  887. 

Applying  this  rule  to  the  complaint  before 
US,  It  is  very  evldrat  that  the^plalntiff  has  a 
ccmiplete  remedy  by  equitable  defense  In  the 
action  at  law.  Tt»  object  of  the  present  ac- 
tion is  simply  to  defeat  the  plalntifTs  action 
at  law.  No  afflrmatiTe  relief  to  the  defend- 
ant It  necessary  to  accomplish  that  object 
Tbe  only  result  d^red  or  necessary  In  this 
action  is  to  prevent  any  Judgment  against 
the  railroad  company  In  the  action  at  law. 
Tbat  may  be  accomplished  by  defense  In  the 
legal  action  brought  by  the  administrator 
alone  as  well  as  by  the  prosecution  of  this 
■equitable  action  to  which  Johanna  Is  a  party, 
tor  Johanna  has  no  right  of  action  herself. 


Hence  tbe  demurrers  were  prop«rly  sustained. 
Pomoyer  r.  Allen,  supra.  It  may  properly 
be  noted  b^re  leaving  the  subject  that  there 
is  an  exception  to  the  rules  above  stated,  well 
settled  In  this  state.  In  actions  of  ejectmoit, 
a  defense  which  is  purely  equitable  and  would 
not  be  available  at  law  must  be  pleaded  by 
way  of  counterclaim.  The  reason  of  this  rule 
Is  that  an  equitable  defense  concedes  the  legi^l 
title  to  be  In  the  plaintiff,  so  in  wder  to 
bring  the  title  and  possession  together  affirm- 
ative relief  must  be  sought  by  tbe  defend- 
ant, and  hence  tbe  ejectment  statute  re- 
quires that  In  case  of  an  equitable  de- 
fense the  answer  shall  contain  a  demand 
for  such  Judgment  as  the  def«idant  claims^ 
t  e.,  must  be  framed  as  a  counterclaim. 
Bev.  St  1898,  I  9078;  Lombard  v.  Cow- 
bam,  84  Wis.  486;  Du  Pont  -r.  Davis.  35 
Wis.  681 ;  Laws  t.  Hyde,  38  Wis.  846;  Dobbs 

Kellogg,  63  WlBw  448,  10  N.  W.  623;  Apple- 
ton  Mfg.  Go.  T.  F.  R.  P.  Co.,  lU  Wis.  465, 
87  N.  W.  453.  Thla  rule,  however.  Is  peculiar 
to  ejectment  actions  and  does  not  affect  the 
rule  above  stated  with  reference  to  actions 
genwally,  Hr.  Pomeroy,  In  his  woriE  on  Oode 
Remedies  (4th  Ed.,  at  secUmi  2^,  seems  to 
have  thought  that  the  rule  laid  down  in 
these  cases  applied  to  all  actions;  but  this  la 
plainly  an  erroneous  Idea. 

Orders  affirmed. 

HUBBR  V.  AlARTIN  et  al.* 
(Supreme  Ooort  of  Wisocmsin.  Jan.  80;  1906.) 

1.  IirSUBAnCE— RBOBGAniZATION  OF  COMPANT 
— MtrrUAL  IhSUBARCB— Me1£BEB3HIF. 

A  mutual  insurance  corporation  haviiu  a 
duuter  provision  to -the  ^ect  that  a  member- 
ship therein  conld  only  be  created  by  accepting 
from  it  a  policy  of  Inaurance  and  continue  only 
till  the  end  of  the  policy  period,  did  bnsiness 
for  a  considwable  period  of  time  acenmnlatlng 
a  large  surplus.  A  law  was  then  enacted  an- 
thorinng  a  re-incorporatlon  under  the  general 
law  for  the  creation  of  Inaarance  corporations, 
with  tbe  consent  of  two-thirds  of  existing  policy 
holders  represoiting  at  least  one-half  Uie  out- 
standing Insurance,  the  re-orgnnized  concern 
to  tte  the  owner  of  tbe  property  of  the  super- 
seded company  for  its  use  In  tlie  conduct  of 
its  business.  The  act  provided  that  any  exist- 
ing policy-holder  of  such  a  mutual  company. 
In  case  of  its  being  superseded,  should  be  en- 
titled St  bis  option  Jx^  take  stock  in  the  new 
company  to  the  extent  of  such  part  of  the  total 
stock  as  the  amount  paid  by  him  on  bis  policy 
bore  to  the  total  amount  of  risks  In  force,  or 
to  receive  such  proportion  of  the  sorplus  as 
the  company's  actuary  might  deem  equitable, 
that  being  coupled  with  a  provision  that  all 
the  property  of  the  superseded  company  should 
become  that  of  the  new  concern,  as  aforesaid, 
no  part  to  be  divided  among  the  members  there- 
of. The  legislative  basis  oi  re-organlsation.  in 
form,  contemplated  tbe  possibility  of  members 
of  tbe  superseded  company  at  a  specified  time. 
In  the  aggr^ate,  securing  ;i  small  percentage 
only  of  the  stock  in  tbe  new  concern  or  of  the 
surplus  aforesaid,  and  of  existing  and  past 
policy-holders  of  the  mutual  company,  in  tbe 
aggregate,  obtaining  not  to  exceed  one-third  of 
such  surplus  of  stock.  A  re-organlzation  oc- 
curred in  form  under  such  law  as  to  tbe  corpo- 
ratian  in  question,  plalnoiff  and  others  not 
consenting.  

•For  ovlniou  on  rehearing,  see  105  N.  W.  1133. 
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Under  the  charter  of  a  mutual  inanrance 
company  providing,  in  effect,  that  one  can  be- 
come a  member  0D17  by  taking  out  a  policy  of 
Insurance  and  that  the  membenhip  can  aorvive 
Mily  to  the  end  of  the  policy  period  apon  which 
it  M  based,  no  one  can  rtgntiy  be  treated  as  a 
member  for  any  purjrase  at  any  time  unlM  he 
then  boida  an  unexpired  poU^  of  inaaranoB. 

tEd.  Note. — For  cases  in  pcdnt,  wa  toL  28^ 
Cent.  Dif.  Insurance,  {  67.] 

2;  SAICX— GOUHXHCKMXITT  OT  MlUBEBSBOP. 

If  the  charter  of  a  mutual  insurance  com- 
pany contains  no  provision  on  the  subiect, 
membership  commences  only  with  the  taaing 
out  of  a  policy  and  lasts  only  for  the  policy 
period. 

[Ed.  Note. — For  cases  in  pointy  see  toL  28, 
Cent.  Dig.  Insurance,  U  67,  68.] 

8.  SAIOE— ItlQHTS  OF  MiMBERS. 

As  regards  rights  and  remediea,  the  policy- 
holders in  a  mutual  insurance  company'  are 
stockholders  therein  the  same  as  owners  of 
stock  in  a  stock  corporation,  there  being  no 
charter  provieion  to  the  contrary. 

[Ed.  Note.— For  cases  in  point,  ne  rol.  28, 
Gent  Dig.  Insurance,  S  67.] 

4.  SJlUB. 

The  Interests  of  policy-holders  in  a  matnal 
insurance  company  are  two  fold,  they  are  both 
insurers  and  insured.  In  respect  to  the  former 
they  are  entitled  to  share  in  the  losses  and 
profits  of  the  baslnesi  on  the  basis  of  a  partner- 
ship, except  so  far  as  the  charter  or  policy  con- 
tract provides  otherwise. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Gent.  Dig.  Insurance,  H  67,  68.] 

5.  Saub— Title  to  Pbopbbtt. 

The  title  to  the  property  of  a  mutual  In- 
raranoe  corporation  la  in  the  company,  but  the 
equitable  Interests  therein  are  vested  in  the 
members  the  same  as  In  case  of  a  stock  corpo- 
ration. While  the-  corporation  owns  the  prop- 
erty the  members  own  the  corporation. 

[Ed.  Note. — For  cases  in  point,  no  vol.  28, 
Cent  Dig.  Insurance,  8  68.] 
6b  Sau  —  Rates  —  Accuiculatioii  of  Sub- 

PLTTS. 

It  is  competent  for  a  mutual  insurance  cor- 
poration, there  being  no  limitation  in  4ts  charter 
to  the  contnury,  to  make  rates  for  insurance 
with  a  Tiew  of  probably  creating  a  surplus  and 
ot  snbsequently  distributing  the  same  to  mem- 
bers so  far  as  experience  sh&Il  show  that  the 
same  is  not  needed  in  the  business. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  8  72.] 

7.  SAHB— DiBTBIBUTION  OF  SITBPI.U8. 

In  case  of  a  distribution  of  the  surplus  of 
a  mutual  insurance  company  or  of  its  other 
assets,  there  being  no  charter  provision  to  the 
contrary,  existing  policy-holdm  and  such  only 
are  the  ligitimate  distributees.  In  the  aggre- 
gate, they  are  entitled  to  the  whole. 

[Ed.  Note. — For  cases  In  point,  see  vol.  28, 
Cent  Dig.  Insurance,  88  67,  68,  77,  90.] 

8.  SaMB— ChABTEB— AUENOUBnT. 

The  Legislature  mav  alter  or  amend  the 
charter  of  a  corporation  but  cannot  legitimately 
appropriate  its  property  without  the  consent 
of  nil  of  its  members,  either  to  its  own  use  or 
that  of  a  private  party,  though  such  party  be 
a  RUf^cessor  corporation,  in  the  absence  of  some 
authorization  to  the  contrary  in  the  charter 
originally. 

[Ed.  Note. — For  cases  In  point,  see  toL  12, 
Cent  Dig.  Corporations,  |  2306.] 

0.  Same— PaoPEBTT— OwNEBSHip. 

For  all  except  corporate  purposes,  the 
property  of  a  mutual  insurance  company,  the 
same  as  that  of  any  other  corporation,  belongs 
to  its  members  whether  they  are  stockholders 
In  the  technical  sense  or  in  tlia  broader  on* 


whidi  indndst  palky-lioUm  In  mdk  a  eoai- 

pany. 

[Ed.  Note.— For  cases  In  pcdnt,  see  tcL  2S, 

Cent  Dig.  Insurance,  f  68.] 

10.  Constitutional  Law  —  Oblioaxioh  w 

CONTBAOI^Duft  PBOCKSS  OF  LAW. 

!nie  property  of  a  mutual  insorance  coat- 
pany  and  the  equitable  property  rights  of  its 
members  are  within  the  guarantees  of  the  state 
Constitution  as  r^rds  the  InUUtion  agninit 
laws  impairing  the  obligation  of  contracts,  and 
the  inhibition  of  the  national  Coostitation  ss 
regards  the  equal  protection  of  the  laws  ind 
^privation  oc  property  without  due  procen 
of  law. 

[Ed.  Note.— For  cases  In  point,  see  toI.  10. 
Cent  Dig.  Gonstltatlonal  £*w,  f{  461-466^ 

907.] 

11.  Sake. 

A  law  enacted  during  the  life  of  a  mutual 
insurance  omnpany  providing  for  the  distribD- 
tion  ot  its  assets  or  a  bestowal  thereof  opmi 
another  without  consent  of  all  of  its  memboi, 
no  authority  in  that  regard  being  contained  hi 
the  charter  of  such'  company,  offends  ^t^flnt 
the  constitutional  limitations  referred  to. 

[Ed.  Note. — For  cases  In  point  see  vol.  10^ 
Cent  Dig.  ConsUtutlonal  Law,  88  461-466, 
907.] 

12.  Cobpobattons—Meubbbs— Right  to  Sdb 
OB  Dbfehd  fob  Comfant— Rbfubai.  or  Of- 
ficebb. 

Any  member  of  a  mutual  insurance  com- 
pany suing  for  himself  and  others  similarly  in- 
terested, may  invoke  equity  iurisdiction  to  re- 
dress or  prevent  any  wrong  injurioasly  affect- 
ing the  proi>erty  rights  ot  tht  corporation,  when 
its  officers  will  not  move  appropriately  to  that 
end. 

[Ed.  Note. — For  cases  in  point,  see  voL  12, 
Cent  Dig.  Corporations,  H  791-796.] 

18.  COBPOBATIONS. 

The  supposed  common-law  rule,  that  npm 
the  terminauon  of  a  corporation  its  debts  be- 
come extinguished.  Its  realty  reverts  to  ibe 
grantors  and  its  personal  property  goes  to  the 
sovereign,  if  it  ever  existed  in  fact  la  wholly 
obsolete,  except  as  to  purely  public  corpora- 
tions. 

[Ed.  Note. — For  cases  In  point  see  voL  12, 
Cent  Dig.  Corporationa,  88  1'69,  2448-2492.] 

14.  Statutes  —  Pabtial  Unoonstitutiok- 
alitt. 

In  case  of  a  scheme  of  legislation  for  a 
particular  purpose,  created  by  the  enactment  of 
a  law  specially  referring  to  the  subject  Knd  to 
other  laws  required  for  a  complete  plan,  if 
the  special  enactment  is  the  Inducing  provision 
and  Is  unconstitutional,  the  whole  is  inefficient 
The  matter  Is  governed  by  the  rule,  that  where 

fiart  of  a  law  Is  unconstitutional  and  was  the 
□ducement  to  the  rest,  which  br  itself  would 
not  have  been  enacted,  uie  whole  is  void. 

[Eld.  Note. — For  cases  in  point  see  voL  44, 
Cent  Dig.  Statutes,  88  68-66.] 

15.  OoBPOBATions  —  De  Facto  Oboahiza- 

TIONS — NECEBSITT  OF  VALID  STATirrK. 

An  unconstitutional  act  of  the  Legislature 
is  not  a  sufficient  basis  for  a  corporation  de 
facto.  That  can  exist  only  In  case  of  a  Isw 
under  which  It  might  have  been  created  de  jure. 

[Ed.  Note. — For  eases  In  point  see  voL  12, 
Cent  Dig.  GOTporatloBs,  |  70.] 

16.  Same  —  Existehcb  of  Cobpobatioh  — 
fobic  of  inquibt. 

The  law  that  corporate  exlstoioe  cannot  be 
inquired  into,  except  by  Judicial  proceedings 
In  the  name  of  the  state,  does  not  apply  to  a 
pretended  but  not  even  a  de  fscto  corporation. 

[Ed.  Note. — For  cases  In  point,  ses  ToL  1^ 
Cent  Dig.  Ocvporations,  |8  77,  78.] 
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17.  Sauk— Ineffbotual  Rboxgahizatioii. 

In  case  of  Buccess,  in  form,  of  an  atteoipt 
to  reorganize  a  mntual  Insurance  companj  on 
the  stock  plan  under  a  law,  in  tenna,  anthoria- 
ing  It  and  tbe  insurance  bosiness  formerly  car- 
ried on  br  the  old  oompauy  beinf  continued 
oetensibly  by  the  new  creation,  niing  the  form- 
er's aaeeta  and  good  will,  it  tbe  attempt  is  frait- 
lesB  because  of  the  en^ling  act  being  void  such 
continued  business  ie  to  be  rccarded  aa  really 
that  of  the  old  corporation;  as  Delonglng  to  It. 
(Syllabas  by  the  Judge.) 

Appeal  from  Circuit  Court  Wastaington 
Ootmtr;  James  J.  Dick.  Judge. 

Action  by  Ulrlcb  Huber  against  Andrew 
Martin  and  othm.  From  a  Judgmoit  soa- 
ta*"*"g  demnrren  to  tbe  complaint,  plaintiff 
appeals.  Berersed. 

Appeal  from  tiie  drcnlt  conrt  ftnr  Waablnff* 
ton  coanty  from  an  order  sustaining  demur- 
rers to  the  complaint  The  facts  relied  upon 
for  a  cause  of  action  were  ttieae:  Tbe  de- 
fendant Germantown  Farmers'  Mutual  In- 
surance Company  is  a  corporation  created 
and  existing  under  chapter  278,  p.  421,  of 
the  Laws  of  Wisconsin,  for  tbe  year  1864,  and 
the  defendant  Germantown  Insurance  Com- 
pany IB  a  corporation  existing  under  chapter 
89,  Rev.  St  1888  and  chapter  220,  p.  841,  of 
the  Laws  of  Wisconsin  for  the  year  190a 
The  indlrtdual  defendants  are  tbe  officers 
and  directors  of  the  two  corporetirais.  Plain- 
tiff Is  a  policy-holder  of  the  first-named  com- 
pany, holding  policy  No.  67,198,  dated  An- 
east  Ist  1901,  and  expiring  by  its  terms  An- 
gnst  Ist,  1906,  and  by  the  law  of  1864  men- 
tioned he  became  a  member  thereof.  Such 
company  has,  or  did  have  before  they  were 
dissipated,  as  hereafter  stated,  assets  In  ex- 
cess of  $211,876.76,  which  are  really  tbe  prop- 
erty of  its  members.  September  28th,  1908. 
the  Individual  defendants  and  others  wrong- 
fully conspired  together  and  organized  the 
Germantown  Insurance  Company,  to  the  end 
that  It  might  acquire  the  assets  of  tbe  Qer- 
mantown  Farmers'  Mutual  Insurance  Com- 
pany for  the  use  and  benefit  of  tbe  former 
and  the  members  of  such  conspiracy  without 
the  consent  of  the  policy-holder  members  of 
tbe  old  organization,  and  the  purpose  of  such 
conspiracy  was  accomplished,  so  far  as  creat- 
ing tbe  new  organization  and  putting  its 
members  in  possession  of  snch  property. 
Such  new  organization  taas  paid  a  small  part 
of  the  assets  wrongfully  acquired  to  mem- 
bers of  tbe  old  company.  Nearly  all  tbe 
Bto(^  of  tbe  new  organization  has  been  taken 
by  tbe  officers  and  directors  of  the  old  com- 
pany, they  thereby  wrongfully  acquiring 
to  thanselTds.  the  large  property  aforesaid, 
which  beloi^ed  to  the  old  organization  and 
Its  members,  leaving  said  members  no  se- 
curity for  payment  of  their  policies,  except 
that  assumed  by  the  new  organization. 
Plaintiff  has  been  denied  access  to  tbe  books 
of  the  new  organization  on  which  account  he 
Is  unable  to  state  precisely  the  amount  of 
unlawful  gains  which  it  secured  by  the 
wrongful  acts  aforesaid.  This  action  Is 


prosecuted  on  the  behalf  of  plaintiff  and  all 
others  similarly  situated  for  the  benefit  of 
the  Gmnantown  Farmo^'  Mutual  Insurance 
Company,  sucb  company  being  made  a  de- 
fendant because  Its  officers  are  the  persons 
guilty  of  the  mischief  complained  of,  and  In- 
sist that  tbe  new  organization  has  absorbed 
tbe  old  one  leaving  the  latter  Incapacitated  to 
maintain  any  action. 

Upon  such  facts  plaintiff  prayed  for  an 
accounting  by  the  Germantown  Insurance 
Company  and  the  individual  defendants  as 
to  all  their  doings  in  tbe  premises,  and  for 
restraint  upon  them  as  to  appropriating  the 
good  will  of  the  G^mantown  Farmers'  Mn- 
tual Insurance  Company,  or  disposing  of  or 
Injuring  Its  assets,  and  for  a  receiver  to  take 
over  the  assets  Involved  In  tbe  administra- 
tion, and  for  general  relief. 

Separate  demurrers  were  Interposed  to  the 
complaint  first  for  want  of  Jurisdiction 
over  tbe  defendants  or  tbe  subject  of  the  ac- 
tion; second,  for  want  of  legal  capacity  to 
sue,  In  that  plaintiff  baa  no  1^1  right  to 
call  in  question  tbe  power  of  the  defepdant 
corporations  of  their  ofilcers  to  do  any  oi^  the 
things  mentioned  In  the  complaint  and  has 
no  interest  In  the  subject  matter  of  the  ac- 
tion; third,  for  misjoinder  of  causes  of  ac- 
tion; fourth,  for  Insoffldem^*  The  demur- 
rers  were  sustained  and  plaintiff  appealed. 

Lewis  ft  Roach  (Qnarles.  Spence  A  Quarlea, 
of  counsel),  for  appellant  Savryer  A  Saw- 
yer and  8.  8.  BarWi  tat  rMpondenta. 

MARSHALL.  J.  (after  stating  tbe  facts). 
Counsel  for  the  respective  parties,  as  we 
view  the  complaint  In  effect  take  issue  as  to 
tbelr  rights  on  this  state  of  facts:  A  pure- 
ly mntual  company  yftia  organized  under  a 
charter  providing  that  policy-holders  only 
should  be  members  thereof.  It  conducted  Its 
business  for  some  60  years.  In  tliat  time  It 
accumulated  a  snrpns  of  over  $200,000.  At 
the  time  of  tbe  commencement  of  the  action 
and  during  tbe  re-orgaolzatlon  acts  hereafter 
mentioned,  plaintiff  was  a  member  of  the 
company.  Tbe  entire  membership  at  the 
time  of  such  proceedings  constituted  but 
a  amall  proportion  of  those  who  had  joined 
the  company  from  the  beginning.  The  Leg- 
islature, aft^  the  surplus  was  substantially 
as  indicated,  enacted  a  law  in  terms  au- 
thorizing snch  a  company  to  be  turned  into 
a  stock  corporation  at  the  <q)tion  of  two- 
thirds  of  its  existing  policy-holders  represent- 
ing not  less  than  one-half  of  Its  outstanding 
Insurance.  It  did  not  recognize  such  policy- 
holders as  having  any  greater  several  In- 
terests in  the  corporate  property,  or  rights  to 
.  participate  in  the  teklng  of  stock  In  the  re- 
organized company  than  past  policy-holders, 
or  treat  them  as  being  the  ownera  of  tbe  cor- 
porate property  and  business,  or  having  any 
Interest  therein  worthy  of  being  sought  after 
in  the  re-orgnnizatlon  proceedings,  or  as  a 
result  thereof,  or  policy-holders,  past  and 
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present,  as  haTlng,  In  the  aggregate,  rtgbta 
In  such  property  equival^t  to  but  a  small 
proportion  of  the  whole  thereof,  or  of  a  char- 
acter reasonably  probable  to  be  realised  up- 
on. The  scheme  in  Its  entirety  was  such 
that  its  execution  In  any  case  would  probably 
or  necessarily  resalt  In  bestowing  the  net 
assets  oTer  liabilities  of  the  company  upon 
the  new  organization,  and  Indirectly  upon  the 
promoters  thereof  as  a  mere  gratuity.  The 
officers  of  the  Oermantown  Farmers'  Mutual 
Insurance  Company  became  the  promoters  of 
the  Germantown  Insurance  Company,  as  a 
re-organlaatlon  of  the  former,  for  the  pur- 
pose of  enabling  the  new  creation  to  acquire, 
directly,  and  themselves  to  acquire  Indirect- 
ly, without  consideration,  the  surplus  assets 
of  the  old  compauy.  They  fully  executed 
such  purpose  as  regards  acquiring  actual  pos- 
session of  such  prop^ty  and  using  the  same 
as  that  of  the  new  company.  The  plaintiff 
and  others  similarly  situated  did  not  consent 
thweto. 

Counsel  for  respondents  by  their  attitude 
In  printed  and  oral  argmnents  accepted  tbe 
situation  stated,  affirming  that  the  conduct 
complained  of  is  Justifiable  on  principle  and 
authority,  that  It  is  neither  a  wrong  to  ap- 
pellant or  to  anyone  else,  of  sufficient  dignity 
at  least  to  be  a  subject  for  Judicial  redress 
at  his  suit  or  that  of  any  other  party ;  that 
it  is  not  ev^  one  of  those  wrongs  from  the 
standpoint  of  good  morals,  laying  one  liable 
to  the  condemnation  of  his  fellow-men ;  and 
that,  if  tt  were  otherwise  as  an  original 
proposition.  It  ts  not  a  wrong  under  the  cir- 
cumstances by  force  of  Legislative  authoriza- 
tion within  its  legitimate  field.  Counsel  for 
appellant  as  confidently  assert  the  negative, 
maintaining  that  the  acts  of  the  Legisla- 
ture involved,  and  to  which  respondents  point 
for  their  Justification,  ts  a  clear  usurpation, 
— is  within  the  condemnation  of  the  letter 
and  spirit  of  the  Constltatlw,  state  and 
national,  and  of  elonentary  and  Judicial  au- 
thority as  well. 

The  very  statement  of  the  position  which 
must  be  maintained  In  order  to  defeat  the 
complaint  as  Insufflcloit  to  show  any  wrong- 
doing as  regards  the  appellant  of  which  he 
can  be  Judicially  heard  to  complain  in  the 
manner  attempted,  or  at  all,  at  first  sight 
we  must  confess,  so  shocks  the  moral  sense 
that  one  Is  Inclined  to  rater  upon  a  study 
of  the  subject  with  tbe  ImiNressIon  that  no 
substantia]  basis  can  be  found  for  It  In  the 
law.  As  a  rule,  one  can  rightly  acquire 
property  only  by  gift.  Inter  partes  or  opera- 
tion of  law,  or  by  finding  or  legitimate  re- 
duction to  possession  of  things  belonging  to 
the  people  In  the  sovereign  capacity,  or  by 
estoppel  or  by  adverse  possession,  or  by  creat- 
ing it  by  one's  own  oiergy,  or  that  in  con- 
nection with  his  private  capital,  or  such 
and  the  capital  of  others  Intimately  se- 
cured, or  by  purchase.  To  obtain  property  in 
any  other  way  one  must  needs  pass  beyond 


Uie  boundary  line  betwem  right  and  wron^ 
measured  by  le^l  standards.   It  la  quite 
probable  that  there  have  been  many  excw- 
slona  t>eyond  that  line,  and  many  more  be- 
joai  the  line  dividing  right  from  wrong,  test- 
ed by  purely  moral  standards,  in  tbe  ad- 
ministration of  Insurance  trusts  of  dlffersit 
sorts, — some  of  the  kind  involved  bere  and 
some  '  having  tbe  stock  feature  of  owner 
ship, — the  officers,  or  those  connected  wltk 
them,  with  their  connivance  or  consent,  or 
both.  In  various  ways  depleting  the  trust 
fund  or  using  It  for  tbelr  private  enrlchmeol 
as  never  contemplated  by  the  poIi(7-bolden, 
or  the  organic  acts  of  the  corporate  <Teatlao. 
Such  occurrences,  whether  viewed  in  tbUr 
moral  or  1^1  aspects,  as  r^rds  facility  for 
transferring  trust  property  to  the  private  use 
of  its  chosen  guardians,  pale  l>efore  the  pos- 
sible happenings.  If  the  stated  case  must  be 
stamped  with  Judicial  approval.   In  tbat  con-  . 
tlngency  nothing  stands  in  the  way  but  tbe  I 
oncertain  will  of  tbe  Legislature,  of  tbe  of-  I 
ficers  of  our  great  mutual  life  Insurance  cam-  \ 
pany,  If  they  should  be  so  Inclined,  so  manipu-  i 
latlng  things  as  In  time  to  reduce  to  their 
private  ownership  the  great  wealth  const!-  I 
tutlng  its  surplus  fund,  and  reducing  to  like  | 
ownership  the  good  will  of  the  Insurance  | 
business  Itself,  which  has  been  ballt  up  by 
wise  management  and  the  patronage  of  the 
people  through  a  period  of  more  than  half 
a  century.   The  very  thought  that  such  a 
result  would  be  possible  if  the  law  Is  as  con- 
tended for  by  respondents*  counad.  sn^ests 
the  existence  of  such  serious  Inflrmi^  in  oar 
constitutional  guarantees  as  regard  property 
rights  that  one  could  not  well  conclude  that 
they  exist,  except  in  the  faoa  ot  Mme  un- 
mistakable demonstration. 

To  give  added  emphasis  to  what  has  been 
said  we  will  turn  to  chapter  229.  p.  841.  Laws 
ISf^t  under  which  respondaits  justly,  show- 
ing that  the  result  of  executing  the  law  in 
the  case  in  question  would  produce  all  tbe 
dire  resulbi  to  the  parties  In  Interest  above 
suggested. 

The  company  was  organized  In  1854.  Xt 
had  done  business  for  48  years  at  the  time  of 
the  acts  complained  of.  At  the  end  of  sodi 
period,  as  anwars  by  the  last  public  record, 
the  amount  of  unexpired  risks  was  $2,922,888. 
Tbe  amount  paid  for  carrying  such  risks  was 
$42,331.82.  The  length  of  the  policy  periods 
was  about  as  follows:  one-fourth  <me  yesr, 
one-half  two  years  and  one-fourtb  five  yean. 
The  total  amoimt  of  premlom  assessments 
paid  Into  tbe  company's  treasury  from  Its 
organization  was  $^6,668.64.  Assuming  tbat 
the  average  rate  for  carrying  riska  for  tbe 
entire  period  of  the  OHnpany's  exlstoMe  was 
substantially  the  same  as  for  tbe  last  five 
years  th^eof  the  total  amount  of  risks  from 
tbe  banning  was  approximately  $63,334,000. 
indicating  that  at  the  time  of  the  attenq»te4 
re-organlcation,  tiie  number  of  poUcy-boldwa 
and  the  amount  of  risks  thai  In  fores  was  to 
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tlie  total  number  of  persons  wbo  became 
members  of  the  company  from  the  start,  and 
tlie  total  amount  of  risks  carried  during  tbe 
entire  period,  as  one  to  twenty-two.  The  re- 
organization act  provided,  as  follows;  In 
section  1:  "Any  mntual  fire  insurance  cor- 
poration, organized  under  any  law  of  this 
state"  circumstanced  as  the  one  In  question 
"may,  with  the  consent  In  writing  of  two- 
tblrda  (%)  of  the  members  of  such  corporation 
representing  not  less  than  one-half  of  Its  out- 
standing Insurance,  become  a  stock  corpo- 
ration, by  proceeding  In  accordance  with  tbe 
provisions  of  the  statutes  of  this  state 
r^:ulating  tbe  organization  of  stock  fire  In- 
surance ctnporations. 

"Sec.  2.  Etvery  member  of  such  corporation 
on  the  date  of  said  annual  or  special  meet- 
ing Bbail  be  entitled  to  priority  ih  subscribing 
to  the  capital  stock  of  such  corporation,  for 
one  month  after  the  opening  of  the  books  of 
subscription,  and  In  the  proportion  that  the 
amotiiit  of  cash  premiom  paid  In  by  such 
member,  bears  to  the  totel  amount  of  risks 
In  force  op.  the  date  of  said  annual  or  special 
meeting  ;|proTlded,  that  if  any  one  of  the 
past  or  present  members  shall  not  subscribe 
for  sto<ft,  then  the  said  corporation  shall  upon 
application,  withlij  ninety  ^)  days  return 
to  lilm  bis  equitable  proportion  of  tbe  sur- 
plns  of  the  company,  to  be  computed  by  an 
actoary  to  be  employed  by  tiie  corporation  tor 
tbat  purpose.! 

See.  8.  So  part  of  tlie  aasete  of  such 
mntoal  fire  Insorance  corporation  shall  be 
divided  among  tbe  members  thereof,  but 
shall,  after  mch  re-lncwporation,  become  the 
proper^  of  snch  stock  corporation,  to  be 
expended  by  It  for  the  ordinary  disburse- 
moits  of  the  company,  in  carrying  on  Ite 
budnesB,  Including  the  payment  of  losses  In- 
carred  iip<»i  Its  poUetes;  and  all  property  of 
such  mntual  fire  Insurance  corporation  shall 
be  transferred  to  aoch  stock  c(nporation,  or* 
ganlzed  as  aforesaid.  In  the  manner  pro- 
vided  by  law." 

It  will  be  observed  that  one  month  only 
was  allowed  after  the  opening  of  the  books 
tor  subscriptions  for  stock  In  the  new  corpo- 
ration for  members  of  the  old  company  to 
_become  subscribers.  That  contemplated  that 
I  all  persons  who  had  become  members  of  the 
company  during  the  48  years  of  Its  existence, 
and  who  were  living,  and  the  personal  repre- 
sentatives or  the  heirs,  wherever  they  might 
be,  of  those  who  were  dead,  should  exercise 
tbe  right  afforded  by  the  act  to  take  stock 
In  the  corporation  I  within  the  30  days  named. 
No  provision,  however,  was  made  for  any 
notice  to  the  possible  beneficiaries  of  tbe 
opening  of  such  books,  nor  as  to  tbe  amount 
of  capital  stock  of  the  new  corporation. 
All  that  was  left  to  the  custodians  of  the 
property  and  business  of  the  old  concern, 
who  presumably  were  to  be,  and  who  in  fact 
became  the  promoters  of  the  new  organiza- 
tion.  The  complaint  does  not  state  what 


amount  of  stock  was  Anally  determined  open 
for  the  new  organization.  It  could  not  have 
been  less  than  flOO,000.  for  that  Is  tbe 
minimum  fixed  by  the  statute.  It  Is  safe  to 
assume,  probably,  that  it  was  fixed  at  tiiat 
sum.  So  It  appears  by  computation  that 
everyone  of  the  existing  policy-holders  was 
afforded  the  opportunity,  If  he  should  desire 
and  discovered  his  rights  in  time,  to  take 
stock  to  the  amount,  approximately,  of  60 
cents  for  each  $1,000,  of  insurance  carried. 
The  rate  would  be  substantially  the  same  as 
applied  to  all  persons  who  became  policy- 
holders from  the  beginning.  If  all  the  exist- 
ing policy-holders  Improved  the  very  uncer- 
tain and  wholly  valueless  opportunity  to 
take  stock,  It  would  exhaust  about  (1,000, 
thereof.  If  all  those  possessing  member^ 
ship  rlghte  at  any  time  during  tbe  oistence 
of  the  company  Improved  the  opp<»rtnnlty 
afforded  by  the  act  to  take  stock,  It  would 
exhaust  about  931.607,  thereof,  or  some- 
what less  than  one-third.  Thus  it  will  be 
seen  that  the  promotNV  of  the  enterprise  and. 
In  contemplation  of  law,  the  members  <tf  the 
Legislature  In  pasali^  tbe  act  must  have 
proposed  from  the  start  tbe  appropriation  for 
the  use  of  such  promoters  ot  all  the  assete  of 
the  old  company,  alleged  in  the  complaint 
to  amount  to  aome  V2S0,000,  and  9211,- 
8TO.76.  in  excess  of  ell  liabiUties,  actual  and 
contlnicent.  since  the  amount  above  secured 
to  each  policy-holder  was  too  trifling  to  be 
called  for. 

The  act  treated,  as  before  tndloited,  every 
one  as  having  a  membership  rtght  who  at  any 
time  held  a  policy  In  the  corporation  and  ui- 
;  titied  to  the  same  consideration  as  any 
other  member.  Provision  was  made,  In  form, 
to  enable  each  one  having  any  such  right  to 
claim  a  part  of  the  surplus,  in  case  of  his 
falling  to  take  advantage  of  the  valueless 
opportunity  Indicated,  to  take  stock,  but 
such  provision  was  likewise  valueless  as 
will  be  seen.  As  a  condition  of  any  past  or 
present  member  obtaining  any  part  of  tbe 
surplus  be  was  required  to  be  vigilant  and 
make  application  therefor,  and  then  to  take 
such  sum  for  bis  appropriate  share  as  the 
company's  actuary  might  deem  equitable. 
Obviously,  if  the  legislative  basis  for  sub- 
scription rights  of  members  were  taken  as 
the  equitable  standard  for  measuring  rights 
to  the  surplus,  the  amount  coming  to  each 
member  would  not  be  worth  the  trouble 
required  to  obtain  It.  It  must  be  presumed 
that  the  Legislature  Intended  to  preserve  to 
those  desiring  to  become  members  of  the  new 
oi^anlzation  their  equitable  rights  In  tbat 
regard  according  to  Its  views  In  respect 
thereto.  In  that  light  no  reason  is  per- 
ceived why,  If  the  company's  actuary  saw 
fit  to  use  such  standard.  It  would  not  be 
jitftifled,  if  the  act  of  the  L^slature  Is  valid. 
In  any  event,  since  past  as  well  as  present 
members  are  required  to  be  considered,  only 
about  one  twenty-second,  or  $9,64&,  of  the 
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Borplns  could  be  awarded  to  present  mem- 
bers, If  the  entire  surplus  were  to  be  con- 
sidered as  a  fund  for  distribution  among 
members,  past  and  present.  Tbat  would 
afford  about  SL  cents  per  $1,000,  of  risk  car- 
ried b7  the  company.  Thus  It  will  be  seen, 
it  would  be  a  reflection  upon  every  one  con-, 
cerned  in  passing  the  act  in  question  and 
executing  It,  to  entertain  the  idea  that  they 
seriously  thought  the  result  of  administering 
It  to  the  company  In  question  would  be 
otherwise  than  a  bestowal  opon  the  new 
corporation  of  the  legal  Utle,  and  upon  the 
managing  agents  of  the  old  company, — the 
custodians  of  Its  property,— who  would 
naturally,  and  did  actually,  become  Uie-m* 
ganlzera  of  inch  corporation,  the  eqult&hle 
ownership  of  all  property  and  business  of  the 
old  company  as  a  mere  gratot^. 

If  what  hu  been  said  needs  rdnforco- 
ment  section  8  of  the  act  fuTDlshea  It  That 
is  sufficiently  significant  to  bear  resteatlng  at 
this  point:  "No  part  of  the  assets  of  such 
mutual  fire  insurance  corporation  shall  be 
dlTlded  amoi^  the  members  thweof,  but 
shall,  after  such  re-lncorporatlon,  become 
the  property  of  such  stock  c<Hrporatlon,  to  be 
expended  by  it  for  the  ordinary  disburse- 
ments of  the  company  in  carrying  on  Its 
business,  Including  the  payments  of  losses 
Incurred  upon  its  policies."  How  could  all 
the  property  of  the  old  organisation  become 
that  of  the  new  one,  "to  be  expended  by  It 
for  ite  ordinary  expenses,"  no  part  being 
divided  among  the  members  of  the  old  or- 
ganisation, and  yet  such  members  o'btaln 
tbelr  equal  proportion  under  the  second 
section  of  the  act?  The  only ,  conclusion 
reachable,  It  seems.  Is  that  the  author  of  the 
legislation  did  not  give  any  thought  to  the 
subject  of  the  second  section  as  to  Its  re- 
quiring any  efficient  distribution  of  the  sur^ 
plus.  It  could  not  be  distributed  as  property 
of  the  old  organization  and  at  tbe  same 
time  be  covered  into  the  treasury  of  the  new 
one  for  Its  ordinary  disbursements  in  pay- 
ment of  its  debts,  expenses  and  policies. 
So  It  is  plain,  not  only  from  tbe  spirit  but 
the  letter  of  tbe  act,  that  the  purpose  there- 
of was  to  make  a  gift  of  the  property  of  the 
old  organization  to  the  new  one,  the  same 
being  regarded  as  disposable  at  the  will  of 
the  Legislature. 

In  respect  to  the  peculiar  features  before 
referred  to  there  Is  no  similar  law  anywhere, 
so  far  as  we  are  able  to  discover.  Counsel  for 
respondent  place  great  reliance  on  Grobe  v. 
Brie  County  Mutual  Insurance  Co.,  24  Misc. 
Bep.  462.  63  N.  Y.  Supp.  628,  affirmed  39  App. 
Div.  183,  57  N.  T.  Supp.  200,  which  will  be 
discussed  at  some  length  hereafter.  As  sug- 
gested by  counsel  for  appellant,  tbe  law 
there,  quite  unlike  the  one  before  us,  dealt 
with  existing  members  of  the  old  organiza- 
tion as.  In  tbe  aggregate,  the  equitable 
owners  of  its  assets  and  entitled  to  become 
tbe  owners  of  all  of  the  stock  of  the  new 


corporation.  The  total  amount  paid  Into  the 
corporate  treasury  was  deemed  to  stand  for 
all  the  sto<^  In  the  new  organization.  Bach 
policy-bolder  was  secured  the  right  to  take 
such  proportion  of  the  entire  stock  as  tfa^ 
amount  paid  by  him  on  unexpired  lasurance 
bore  to  the  aggregate  of  all  sums  so  paid  by 
existing  members.  Laws  N.  T.  1806,  p.  T63, 
c.  8SO.  We  venture  to  say  that  except  In  tike 
one  Instance  before  as,  no  law  baa  been_ 
enacted  for  converting  a  mutual  Inancazice 
company,  or  other  non-stock  organization, 
into  a  stock  company,  not  rec<^lxtAg  tlw 
members  of  tbe  old  company  as  Its  ownen 
and  entitled  to  be  recognized  as  swdi  In  tlie^ 
organisation  of  the  new  one. 

Proceeding  logically  tbe  next  qnestloD  to 
be  taken  up  is  this:  Who  were  tbe  m^nbera 
of  the  G^mantown  Farmers'  Mutual  InBm> 
ance  Company  at  tbe  time  of  the  attempted 
re^rganizatlott?  The  law  of  Its  creation 
answers  that  most  distinctly.  If  effect  is  to 
be  given  to  the  plain  letter  thereof.  Section 
3,  c.  278.  p.  421,  Laws  1854,  provides  that 
"every  person  who  shall  at  any  time  become 
Interested  In  said  company  by  insuring  there- 
in, and  also  his  heirs,  executors,  administra- 
tors and  assiguBr'^ntlnulng  to  be  Insured 
therein  *  *  *  shall  be  deemed  and  taken 
to  be  members  thereof  for  and  daring  tbe 
terms  specified  In  their  respective  policies, 
and  no  tongej:^  With  language  so  plain  It 
seems  useless  to  spend  time  endeavoring  by 
construction  to  read  some  Idea  out  of  It  not 
found  In  its  tetter.  Words  which  are  plain, 
both  In  themselves  and  when  applied  to  tbe 
subject  with  which  they  deal,  in  that  tbey 
lead  to  no  absurd  consequence  most  be  tat  en 
according  to  their  ordinary  Import  nothing  be- 
ing added  thereto  or  taken  therefrom.  State 
ex  rel.  Helden  v.  Ryan,  99  Wis.  123,  74  N.  W. 
644;  Gilbert  v.  Dutrult  91  Wis.  661,  65  N.  W. 
511.  Tbe  quoted  language  was  changed 
somewhat  by  the  amendatory  act  of  1878L 
Chapter  306,  p.  628,  Laws  of  that  year.  Tbe 
law  as  changed  retained  all  tbe  significant 
words  of  tbe  orlglni^l  act  or  used  equivalents 
so  as  to  majce  tbe  dominant  features  more 
prominent  fThe  act  Is  In  harmony  with  ele- 
mentary principles.  If  It  were  not  for  the  , 
emphatic  declaration  the  result  would  be  tbe 
same  In  the  absence  of  some  provision  of  the 
charter  to  the  contrair^i  It  is  thus  laid  down 
by  text-writers,  based'on  authority:  "Mem- 
bership dates  In  each  case  from  the  time  • 
when  the  insurance  is  eftected"  and  "m«n- 
bershlp  in  a  mutual  Insurance  company 
ceases  upon  the  termination  of  the  policy." 
21  Am.  &  Eng.  Bncy.  of  Law  (2d  Ed.)  2&4- 
26«.  ^ 

From  the  foregoing  It  Is  evident  that  What 
ever  private  Interests  there  were  In  as- 
sets of  the  Farmers*  Company  over  and  ' 
above  sufllclent  to  satisfy  its  UablUtln,  w<ae 
the  property  of  persons  holding  nnea^tred 
polldes  therein!  and  that  part  of  the  leglda- 
tton  undw  which  respondent  seeks  to  Justly 
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the  attempt  to  dispose  of  the  corporate  prop- 
erty without  their  consent  mast  stand  the 
same  test  as  any  leglslatlTe  attempt  to  take 
property  of  one  person  and  give  It  to  another, 
or  to.  Impair  contractual  rights.  We  are 
not  nnmlndfnl  of  the  authorities  called  to  our 
attention,  which  will  be  as  fully  as  need  be 
referred  to  hereafter,  for  support  for  the  do<v 
trine  that  there  Is  something  peculiar  re- 
specting the  ownership  of  proper^  of  a 
mutual  insurance  company  rendering  it  a 
subject  of  legislative  disposal,  or  distribution 
by  equity  jurisdiction  on  the  basis  of  recog<- 
ulzlng  all  contributors  to  the  fund,  regard- 
less of  whether  they  aro  actual  members  of. 
the  company  at  the  time  thereof  or  not  We 
are  tmable  to  see  any  logical  foundation  In 
reason  or  In  good  law  for  any  such  doctrine.' 

Where  Is  the  ownership  of  the  net  assets 
of  a  mutual  Insurance  company  located? 
That  the  legal  title  Is  In  the  corporation  goes 
without  saying.  The  rule  in  that  regard 
must  be  the  same  In  case  of  one  corporation 
as  another.  Why  Is  not  the  equitable  right, 
— the  real  benefldary  Interest, — Indepehdent- 
ly  of  the  corporate  use,  vested  in  the  members 
of  the  corporation  lii  one  case  the  same  as  In 
the  other?  It  would  seem,  that  after  the 
corporate  purposes  are  exhausted,  the  prop- 
erty of  every  business  corporation  belongs  to 
its  members,  Is  self-evident  It  is  no  an- 
swer to  the  proposition  to  say,  no  member 
has  "any  aliquot  part  of  the  corporate  as-  j 
.  sets  subject  to  Indentiflcatlon.  conservation 
and  recovery,"  for  that  is  true  as  to  any 
corporation.  It  Is  likewise  no  answer  to 
say,  It  is  no  part  of  the  business  of  a  purely 
mutual  insurance  company  to  distribute  Its 
profits  among  the  members,  unless  that  Is  I 
provided  for  by  the  contract  or  the  organic 
act  Unless  prohibited  from  doing  so,  such  a 
corporation.  In  the  event  of  Its  accumulating 
a  needless  surplus  may  distribute  the  same 
to  Its  members,  Mygatt  v.  New  York  Protec- 
tion Insurance  Company,  21  N.  T.  S2-^,  and 
may  make  such  distribution  at  such  times 
and  to  such  extent  as  the  governing  authority 
may  determine.  Equitable  Life  Assur.  Soc. 
of  the  United  States  v.  Host  (Wis.)  102  N. 
W.  579.  Indeed  no  reason  Is  perceived  why 
such  an  insurance  company  may  not  make 
rates  with  a  rlew  to  the  probable  accumula- 
tion of  a  surplus  and  the  distribution  of  so 
much  thereof,  from  time  to  time,  as  may  ap- 
pear from  experlehce  not  to  be  needed. 
Moreover,  it  may  be  that  such  distribution 
would  be  due  to  members  and  enforclble  In 
case  of  the  surplus  being  unreasonably  large, 
as  there  Is  reason  to  believe  it  was  In  this 
case.  Why  was  the  company  carrying  a  sur- 
plus equal  to  over  6  per  cent  upon  the  face  of 
Its  policies  and  more  than  five  times  the 
amount  paid  Into  the  corporate  treasury  on 
account  thereof?  Assuming  the  management 
was  honest,  does  It  not  look  as  if  the  rates 
were  made  with  a  view  to  the  probable  ac- 
cumulation of  a  surplus  and  probable  divi- 
dends to  members  therefrom?  The  logic  at 


counsel's  argument  at  this  point  seems  to 
fall  entirely. 

However,  the  question  at  issue  is  not  what 
right  a  member  of  a  corporation  of  the  sort 
under  consideration,  while  It  is  a  going  con 
cem,  has  in  its  net  assets,  but  what  right  has 
he  when  It  ceases  to  do  business;  when  Its 
property  must  necessarily  pass  out  of  Its  bands, 
though  his  interest  In  the  latter  situation 
would  appear  to  be  more  appreciable  in  case 
of  a  surplus  accumulated  In  contemplation 
of  a  distribution  thereof  to  members  than 
otherwise.  Obviously,  If  he  has  an  equity 
In  the  surplus,  whenever  It  is  no  longer  need- 
ed In  any  reason^Ie  view  for  the  corporate 
buislneie,  tba'rli^t  to  realise  ttMreon  must 
exist 

The  authorities  supporting  the  last  fore- 
going are  not  numerous.  One  would  not  ex- 
pect them  to  be  on  a  matter  whl<^  so  appeals 
to  one's  common  sense  as  necessarily  right 
upon  fundamoital  principles.  However,  har- 
monious quotations  from  text  and  Judicial 
authorities  could  be  given  at  great  length. 
To  illustrate:  "The  principle  which  lies  at 
the  foundation  of  mutual  Insurance,  and  gives 
it  its  name,  Is  mutuality;  in  other  words,  the 
intervention  of  each  person  insured  in  the 
management  of  the  affairs  of  the  company, 
and  the  participation- of  each  member  In  the 
profits  and  losses  of  the  business,  in  propor- 
tion to  his  Interest"  May  on  Insurance  (4th 
Bd.)  vol.  2,  S  648.  "Each  person  insured  be- 
comes a  member  of  the  body  corporate, 
clothed  with  the  rights  and  subject  to  the 
IlabiUtlee  of  a  stockholder."  Id.  |  548;  21 
Am.  &  Eng.  Ency.  of  Law  (2d  Bd.)  267 ;  Kom 
V.  Mut  Assur.  Soc.,  6  Oranch,  192,  8  L.  Ed. 
105.  "Although  the  members  of  a  mutual 
company  aro  not  usually  denominated  stock- 
holders, and  are  not  stockholders  In  the  usual 
sense  of  the  word,  yet  they  aro  in  point  of 
fact  stockholders."  May  on  Insurance  (4th 
Ed.)  vol.  2,  I  549.  "The  property  of  the  cor- 
poration belongs  to  its  members."  Opinion 
of  district  Judge  in  Temperance  Ass'n  v. 
Friendly  Society,  187  Pa.  88-44,  40  AO.  1100. 
"There  is  nothing  to  prevent  a  mutual  com- 
pany from  carrying  on  its  operations  with 
a  view  to  profits  and  dividends."  Mygatt  v. 
New  York  Protection  Ins.  Co.,  21  N.  Y.  52-66. 
In  Rlddell  V.  Harmony  Fire  Co.,  8  Phila.  (Pa.) 
310.  the  distribution  of  the  assets,  not  sur- 
plus, of  a  mutual  organization  was  enjoined 
at  the  suit  of  a  member  on  the  ground  that 
such  distribution  was  Improper,  except  on 
surrender  of  the  charter  or  dissolution  of  the 
corporation.  The  case  proceeds  upon  the 
ground  that  the  property  of  a  non-stock  cor- 
poration, not  public,  needed  for  Its  business 
belongs  to  the  memb^,  but  not  recoverable, 
of  course,  In  possession,  so  long  as  the  corpo- 
ration is  a  going  concern.  The  title  to  the 
property  in  any  corporation — the  substantial 
beneficial  ownership — is  In  Its  mamb«e. 
Clark  &  Marshall  on  FrlTate  Corporatloiui, 
vol.  1,  p.  23. 

Titcomb  T.  Kennflhiifik  Mutual  Fire  Ins. 
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C!o.,  79  Me.  315, 9  Atl.  732,  relied  upon  by  conn- 
■el  for  the  respondent,  ts  in  harmony  with 
the  foregoing,  notwithstanding  some  digcni- 
ilon,  which  win  be  referred  to  hereafter. 
The  case  went  upon  the  groond  that  there 
were  no  existing  pollcr-holders.  The  last 
policy  had  expired.  It  was  absolutely  with- 
out membership. 

In  Carlton  v.  Southern  Mutual  Insurance 
Co.,  72  Ga.  371,  It  was  held,  generally,  that 
*a  member  to  a  mutual  Insurance  non-stock 
company,  in  the  absence  of  charter  regula- 
tions, is  entitled  to  participate  in  any  lawful 
distribution  of  Iti  surplus  on  the  basis  of  a 
partnership  agreement.  It  was  said,  quoting 
from  the  syllabus:  **A  mutual  Insurance 
company  is  based  on  the  Idea  that  each  of 
the  assured  becomes  one  of  the  insurers, 
thereby  becoming  interested  In  the  proflta 
and  liable  for  the  losses.  Without  a  charter, 
such  an  organization  would  be  governed  by 
the  general  law  of  partnership."  In  the  case 
In  hand  the  distributees  were  held  to  Include 
all  stodifaoIdeTS,  and  that  the  word  "stock- 
holders" under  the  terms  of  the  charter  In- 
cluded every  person  who  had  contributed  to 
the  fund  on  hand,  whether  holding  any  un- 
expired Insurance  or  not  That  conclusion 
was  reached  based  on  language  peculiar  to 
the  charter.  It  has  no  application  whatever 
to  such  a  charter  as  the  one  in  question  on 
that  point 

It  does  not  seem  best  to  spend  further  time 
on  the  branch  of  the  case  last  treated.  /We 
hold  that  there  is  no  dlfFerence  between  busi- 
ness corporations  as  regards  ownership  of 
property.  In  the  general  sense,  every  mem- 
ber of  a  mutual  corporation  Is  a  stockholder 
and  Is  the  equal  of  any  other  member  sim- 
ilarly situated,  or  any  member  of  any  oor^ 
poratlon  bavlDg  an  equal  interest,  proportioh- 
ally,  as  to  holding  the  beneficiary  title  to  the 
corporate  assets.  For  corporate  puppoaai  on- 
ly the  corporate  entity  owns  the  property, 
otherwise  it  belongs  to  the  membenj  No 
principle  of  law  Is  more  flrmly  founded  In 
reason,  and  none  more  important  to  be  kept 
in  bold  relief  by  courts  so  as  to  challenge 
the  attention  of  those  who  have  to  do  with 
corporate  affairs,  espedally  corporatlona 
dealing  with  the  subject  of  Insurance.  The 
officers  of  such  a  concwn  have  no  greater  au- 
thority over  Its  assets,  as  r^rds  approprlat* 
ing  the  same  to  their  private  nse.  than  those 
In  other  corporatl(Hu.  Neither  does  l^sla- 
tlve  power  Intimately  axtoid  to  Intorferfng 
with  property  rlghte  more  to  one  case  tMm 
in  the  other.  False  notlonB  of  this  matter* 
which  may  be,  perhaps,  attributed  In  parts 
to  courts,  has  led  to  the  erroneoua  Idea  tiiat 
the  members  of  a  mutual  Insurance  cmnpany 
have  no  rights  save  those  upressed  on  the 
face  of  their  policies  that  othowlse  they 
have  no  interest  in  the  corporate  assete  wMc3i 
the  courte  will  protect  That  Is  a  Tety  ei^ 
ToneouB  and  very  dangerous  doetrIn&  Noth- 
ing wUl  be  more  inodnctlve  of  good  adminis- 
tration of  such  ooncema  as  the  one  under 


discussion,  than  to  have  It  definitely  pro- 
claimed by  the  courts,  as  we  do  now,  that, 
while  the  corporate  property  belongs  to  the 
corporation  for  corx>orate  purposes,  the  cor- 
poratlon  Itself  belongs  to  the  members  Ume- 
of,  and  that  any  such  member,  however  small 
his  Interest  may  knodc  successfully  at  tiie 
judicial  doors  to  prevent  the  use  of  the  cor- 
pprate  assets  in  any  other  way  than  In  strict 
harmony  with  what  has  been  said.  If  such 
were  not  the  case  wrongs  of  a  a&hon»  nature 
would  quite  likely  go  without  redress  and 
rlghte  without  protection. 

But  it  Is  said  that  under  the  reserved  pow- 
er In  the  Constitution  what  the  Le^slatore 
may  create,  as  regards  corporate  organisa- 
tions, It  may  alter  or  destroy  and  that  as  It 
may  provide  for  the  dissolution  of  a  corpora- 
tion it  may  also  provide  for  the  dlspoaltlw 
of  Its  assets.  Regardless  of  the  legislative 
control  su^ested,  the  lawmaking  body  has  oo 
authority  to  appropriate  private  property  to 
the  use  of  the  stete,  »cept  under  the  taxing 
or  police  power,  or  power  of  emlnrat  domain, 
or  to  a  private  party.  There  can  be  no  con- 
fiscation of  cori>orate  any  more  than  of  In- 
dividual property.  "Corporations  are  pw- 
I  sons  within  the  meaning  of  the  constitutional 
I  provisions  forbidding  the  deprivation  of  prop- 
erty without  due  process  of  law  as  well  as  a 
denial  of  the  equal  protection  of  ttke  lavrs." 
Covington,  ete.,  Turnpike  Co.  v.  Sanford,  l&t 
U.  S.  678,  17  Sup.  Ct  198,  41  L.  Ed.  seO: 
Pembina  Mining  Ca  v.  Pennsylvania,  12S  C- 
S.  181-189,  8  Sup.  Ct  737,  31  L.  Ed.  650;  San- 
te  Clara  County  v.  South.  Pac  Railroad, 
118  n.  B.  394,  6  Sup.  Ct  1132,  80  L.  Bd.  11& 
We  are  cited  to  the  supposed  ancient  rule 
of  the  common  law  that  upon  the  tmnlnatkm 
of  a  corporation  Ite  real  estete  reverts  to 
the  grantor  and  Ite  prasonalty  to  the  sore- 
relgn  and  that  ite  debts  become  exUnpilshad. 
Some  bearing  Is  claimed  for  that.  While  It 
has  some  distinguished  siu^rt  in  modon 
times  (K«if  s  Oomm.  [18tb  Ed.]  807).  It  long 
since  became  obsolete,  If  It  ever  wu  the  law, 
excc^tt  as  regards  public  corporations.  It 
was  dlsttortly  r^ndUted  lor  this  comt  bi 
Ltndsmann  t.  Rusk,  104  N.  W.  119-124.  Ttw 
authorities  supporting  sndi  tepndiatloii 
are  substantially  wlthont  conflict  Hormoi 
Church  T.  United  States,  186  U.  S.  1-47,  10 
Sup.  Ct  702,  84  L.  Ed.  481;  Furdy'a  Beacb 
on  Private  Corporations,  |  1827;  Oook  on 
Corporations  (fitb  Ed.)  I  6ti;  Mora  wets  on 
Private  OoiporatioDB  (Sd  Ed.)  (  1032;  Thomp- 
Bon*8  Oommttitarles  on  the  Law  of  Oorpora- 
tlms,  I  6746L  American  courte  bav^  exoej/t 
In  a  very  few  Instances,  never  reoocnlsed 
the  doctrine,  and  quite  recently  It  was  held 
hr  the  Court  of  Queen's  Bendi  in  Banknnit- 
cy  that  it  never  had  any  pla(!e  In  tbe  com- 
mon law  of  England.  In  re  ^gglnson  and 
Dean  aSOO)  1  Q.  B.  (70  L.  T.  Bep.  673). 
Wright,  3.  said  that  no  instance  was  reccnd- 
ed  to  tiie  botika  where  such  doeMiie  was 
ever  applied  1^  any  English  coort  and  re- 
ferred to  an  American  decision,  State  Bank 
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State,  1  Blackf.  (Ind.)  267,  where  tbe  con- 
trary was  held,  aa  baring  been  reaaoned  on 
a  false  baala.  We  may  aafely  cloee  this 
branch  of  the  case  by  saying  that,  aside  from 
dicta  here  and  there,  la  tbe  whole  not  worthy 
of  serious  consideration,  there  Is  no  Intimate 
support  anywhere  for  the  role  that  the  prop- 
erty of  a  bnsiness  corporation  upon  its  ter- 
mination and  tbe  payment  of  Its  debts  goes 
otherwise  than  to  Its  members,  if  it  has 
members  to  take.  It  Is  quite  remarkable 
that  the  ancient  mle  shonld,  for  well  nigh 
two  centuries  be  confidently  asserted  from 
time  to  time  by  Judges  and  text  writers  as 
the  law,  including  writers  of  such  eminence 
as  Bacon,  Kyd  and  Kent,  bare  first  been  re- 
pudlated  quite  unanimously  In  America, 
and  then  be  declared  in  the  supposed  place  of 
Its  origin  -  to  never  have  been  a  part  of  ttie 
common  law.  Here,,  the  language  of  Justice 
Bradley,  in  Mormon  Church  v.  United  States. 
186  n.  S.  1,  17,  10  Sup.  Ob  7»2,  M  L.  Bd.  481. 
confining  the  application  of  the  Biiiq;iosed  an- 
cient rule  to  public  corporations,  has  been 
universally  adopted. 

We  should  not  pass  wholly  from  this  sub- 
ject without  referring  to  tbe  fact  tbat  so 
learned  a  writer  as  Judge  Elliott  In  his  valu- 
able work  on.  Private  CorporatlonB  at  section 
606,  adds  to  the  corporations  si>eclfled  by 
Justice  Bradley,  to  which  the  su[^>06iBd  an- 
cient mle  now  applies,  mutual  Insurance  com- 
panies, referring  to  Tltcomb  v.  Insurance 
Co..  79  Me.  815,  9  Atl.  732,  and  Oummlngs  v. 
Hollis,  108  Oa.  402,  33  8.  E.  919.  The  Tlt- 
comb Case  is  also  referred  to  In  Clark  & 
Marshall  on  Corporations  at  section  328,  but 
without  approval  so  far  as  tearing  on  the 
question  In  hand.  It  is  unfortunate  that  so 
careful  a  writer  as  Judge  Elliott  should  have 
lent  his  distinguished  approval  to  tbe  cases 
cited  by  adopting  the  construction  thweof 
which  he  Incorporated  into  his  text  An 
examination  of  Cummlngs  t.  Hollli,  supra, 
shows  that  It  went  distinctly  upon  the  ground 
tbat  the  corporation  was  public.  It  was 
based  on  the  decMmi  In  Mason  t.  Atlantic 
Fire  Company,  70  Ga.  604,  48  Am.  686. 
which  Involved  also  a  public  corpOTatlon. 
By  Implication  the  Hollis  Case  held  that 
In  case  of  the  dissolution  of  any  corporation 
not  public  the  net  property  would  go  to  Its 
members,  using  this  language:  "On  tbe  dls- 
Bolutton  of  a  corporation  of  this  character, 
its  assets  ale  appropriated  In  other  ways 
tban  by  a  division  among  Its  members."  la 
barmoiv  tlierewltb  the  same  court  said  In 
Dade  Coal  Go.  v.  Pttdtentlary  Co.,  119  Oa. 
824-^,  47  &  B.  838,  340:  "The  mere  fact 
that  a  corporation  has  no  capital  stock  does 
not  necessarily  d^vlve  Its  members  of  their 
proportionate  rights  in  tbe  corporate  prop- 
erty." 

TroB,  ia  Tltcomb  t.  Insurance  Go.,  supra, 
the  supposed  ancient  mle  of  the  cnnmon  law 
was  quoted  with  approval,  niat  fact,  as 
It  appears,  has  been  a  dlsturbli^  element  In 
the  prqiaratlon  of  textbooks  and  in  the  de- 


cisions of  some  courts,  hut  the  fact  remains 
that  It  was  not  applied  to  the  case  in  hand. 
It  was  held,  as  before  Indicated,  tbat  the 
property  escheated  to  the  state  because  all 
the  policies  had  expired  and,  therefore,  the 
corporation  was  without  membership.  The 
idea  was  there  met  that  In  a  distribution  of 
a  sur^uB  by  a  corporation  all  persons  who 
have  ever  been  members  of  the  company 

should  be  recognized,  and  it  was  said  that  

such  a  rule  for  the  distribution  of  corporate 
assets  is  entirely  ImpractlcaUe,  as  we  have 
heretofore  said.  This  language  was  used: 
"To  distribute  among  them  a  small  amount 
of  assets,  and  to  determine  what  each  fturm- 
er  policy-holder's  share  ought  In  equity  to  be, 
would  be  attended  with  difficulties  and  an 
amount  of  IbSkt  which  the  end  would  not 
justify." 

It  should  be  noted  that  in  Smith  v.  Hunter-_ 
don  County  Mutual  Fire  Ins.  Co.,  41  N.  J. 
Eq.  473,  4  Atl.  662,  the  rule  of  dIstributioD 
condemned  in  the  Maine  case  was  adopted- 
by  a  process  of  reasoning  not  deemed  to  be 
logical.  It  Ignored  the  obvious  fact  that  the- 
members  of  a  corporation,  and  the  mem- 
bers only,  own  tbe  corporation  and  that  it  to 
not  permitted  to  any  court  upon  its  own  no- 
tions of  equity  to  take  any  part  of  the  corpo* 
rate  property  and  distribute  It  to  those  not^. 
membWB.  If  the  rule  were  aK>Iicable  in  any^ 
event,  tt  could  not  be  to  a  corporatloD  whose 
charter  expressly  provides,  as  In  this  cas^ 
that  only  persons  holding  unexpired  risks 
shall  be  deemed  members.  The  New  Jersey 
court  was  evidently  persuaded  to  the  course 
adt^ted  by  Carlton  v.  Southern  Mutual  Insur* 
ance  Go.,  supra,  falling  to  observe  tbat  it 
turned  upon  a  construction  of  language  In 
the  (ihart^  which  the  court  felt  bound  to^ 
bold  was  used  to  make  every  one  who  «m- 
trlbuted  to  the  corporate  surplus  a  monher, 
or  stoddiolder,  as  was  said,  tor  the  purposes 
of  any  dtotributlwi  of  such  surplus. 

r^To  hardship  can  result  to  members'  ct  a 
mutual  Insurance  company  flrom  their  rela- 
tion wltb  the  (H^anlsatlon  being  considered 
as  above  stated.  Every  poIlcy-lH^der  knows, 
or  ought  to  know,  that  he  will  remain  a  mem- 
ber so  long  as  he  remains  a  policy-holder  and 
no  longer.'  He  knows,  or  ought  to  know, 
that  as  A>dn  as  his  membership  relation  to 
established  he  becomes  possessed  of  an  equi- 
table int«est  In  the  asseta  of  the  company 
constotlng  of  all.  accumulations  prior  to  hto 
tlm^  and  each  as  may  be  added  thereto  dur^ 
Ing  his  membership,  but  which  cannot  be 
realised  on  In  possession  in  the  absuice  of  a 
necessaty  distribution  of  the  surplus  on  ac- 
count (tf  the  company  going  out  of  business^ 
or  in  some  proper  way.  He  knows,  or  ought 
to  know,  tiiat  it  to  entirely  optiimal  with  him 
wbethw  to  preserve  hto  Interest  In  the  com- 
pany and  thereby  protect  hto  contingent 
tiirhts,  or  to  allow  them  to  lapse  by  ceasing 
to  be  a  membw.  He  also  knows,  or  ought  to 
know,  that  in  case  of  hto  interest  ao  laps- 
ing It  will  Inure  to  the  benefit  of  those  as- 
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flodated  with  him  who  choose  to  retain  their 
memberBhlps  and  those  who  come  after  him, 
the  doors  of  the  company  Bwlnglng  freely  tq 
let  In  new  mwnbere  and  to  let  old  ones  out 
according  to  choice,  those  at  any  mo- 
ment of  time  being  tbea  and  then  oalj  the 
owners  of  the  company  to  all  Intents  and  pnr> 
poses  the  same  as  members  of  any  oQier  cor* 
poratlo^J 

To  summarize  at  this  point:  The  members 
•of  the  Glermantown  Farmers'  Mntual  Id> 
snrance  Company  at  the  time  of  the  pro- 
ceedings nndw  chapter  22Q,  page  341,  Laws 
■of  Wisconsin  for  1908,  to  supersede  It  by  a 
new  corporation,  denominated  the  Oerman- 
town  Insurance  Company,  were  the  persons 
then  having  unexpired  policies  in  the  formw. 
For  all  except  corporate  purposes  they  were 
the  beneflcial  owners  of  its  assets.  In  case 
of  its  being  wound  up  the  net  assets  coostl- 
tnted  a  fund  for  distribution  between  the 
members  according  to  th^  respective  con- 
tributions to  the  company's  treasury.  In 
■case  of  any  distribution  of  its  surplus,  other 
than  following  a  dissolution,  they  were  en- 
titled to  so  participate.  The  surplus  in  ex- 
■cess  of  the  reasonable  needs  of  the  cwpora- 
tlon  was  a  proper  subject  for  distribution  at 
any  time.  The  right  of  the  corporation  to 
hold  its  property  In  harmony  with  that  situ- 
ation, and  the  rights  of  the  members  to  have 
the  same  so  held  and  administered  were 
property  Interests  resting  on  contractual  ob- 
ligations and  so  within  the  guarantee  of  the 
state  Constitution  as  regards  the  passage  of 
laws  Impairing  the  obligations  of  contract, 
aection  12,  art  1,  state  Constitution,  and  that 
of  the  national  Constitution,  as  regards  the 
deprivation  of  property  without  due  process 
of  law,  or  denying  to  persons  the  equal  pro- 
tection of  the  laws.  14th  Amend.  U.  8.  Const. 
Due  process,  of  law  does  not  extend  to  the 
taking  of  private  property  or  the  violation  of 
private  rights  for  private  ends,  ^e  act  of 
the  Legislature  In  question,  In  terms  or  in 
effect,  authorizes  the  appropriation  of  the 
property  of  one  private  corporation  and  the 
equitable  Interests  therein  of  the  members 
thereof  to  the  use  of  another  private  cor- 
poration and  of  Its  members  in  violation  of 
the  corporate  charter  rights  ot  the  former 
corporation,  and  In  defiance  of  the  wishes  of 
such  of  ite  members  as  do  not  choose  to  con- 
sent thereto.  The  proposition  affirmed  by 
counsel  for  respondents,  steted  at  the  outset 
In  the  opinion  must,  therefore,  be  answered 
In  the  negative.  The  act  of  the  Legislature, 
chapter  229,  p.  S41,  Laws  1903,  Is  unconstitu- 
tional and  void  and  furnishes  no  justlflcation 
for  the  acts  complained  of.  To  that  extent  the 
complaint  states  a  good  cause  of  action  and 
should  have  been  austelned. 

All  cases  and  the  authorities,  generally,  so 
far  as  we  can  discover,  not  excepting  the  one 
to  be  presentiy  specially  mentioned,  upon 
which  counsel  for  respondents  mainly  rely,  are 
in  substantial  harmony  as  regards  members 
of  a  corporation  of  the  KHrt  ondw  discussion 


b^g  the  owners  of  the  corporate  property, 
subject  to  the  corporate  purposes,  In  the  ab- 
sence of  some  charter  provision  to  the  con- 
trary, as  we  have  held.  If  there  was  want 
of  harmony  as  to  who  are  to  be  deemed  mem- 
bers of  a  cwporation  of  the  kind  in  hand,  is 
the  absence  of  -a  charter  provision  on  the 
subject.  It  would  not  be  material  in  this  case 
since  tiie  charts  here  expressly  provides  that 
only  the  holders  of  unexpired  policies  can  be 
deemed  to  be  members; 

We  have  thought  best  to  proceed  to  this 
point  wlthODt  referring  to  the  decision  most 
confldmtly  relied  uiran  by  counsel  for  re- 
spondents,— Grobe  v.  Erie  County  Mntual 
Ins.  Co.,  24  Misc.  Bep.  462.  S3  N.  Y.  Supp. 
628,  affirmed  89  App.  DIv.  183,  67  N.  T. 
Supp.  290,  or  the  one  on  which  wltii  equal 
confidence  counsel  for  api>ellant  rely. — Sch war- 
swadder  t.  Gwman  Mutual  Fire  Insurance 
Co.,  60  N.  J.  Eq.  S89,  44  AtL  769,  because 
the  former,  when  rightly  nnd»stood  on  the 
main  point,— that  as  to  the  validity  of  l^s- 
lation  providing  for  the  transfer  of  the  pn^ 
erty  of  one  corporation  to  another  and  the 
substitution  of  the  lattw  for  the  former  with- 
out the  consent  ot  all  of  the  members  of  the 
9ld  coipwatlon,— Is  ^tlrely  Inapplicable  to 
the  case  before  us  from  the  attitude  of  re- 
spondent, and  is  In  harmony  with  the  case 
relied  up(m  by  appellant,  as  we  shall  see, 
and  both  bear  on  the  question  yet  to  be  treat- 
ed of  whetho'  if  the  appelant  has  a  sronnd 
of  complaint  he  invcAed  the  proper  remedy. 

Before  proceedtog  to  t3»  next  point  we 
will  state  briefly  our  view  of  the  above  cited 
New  York  case  on  the  main  question.  The 
court  there  met  this  situation:  The  Insnx^ 
ance  company  sought  to  be  superseded  was 
formed  in  1874  under  a  general  law.  Tbere 
was  a  re-organlzation  law  thai  in  force  snV 
stantially  like  the  one  here,  exc^t  that 
It  treated  all  i>ollcy-bolders  of  any  mutual 
company  sought  to  be  superseded,  at  the  time 
of  the  re-organlzation  .proceedings,  owaest 
of  the  company  as  regards  the  right  to  take 
the  entire  stock  to  the  new  corpwatlon.  In 
short,  it  contemplated  the  substitution  of  one 
corporation  for  another  without  any  change 
of  membership,  except  at  the  option  of  the 
members  of  the  old  corporatioa  When  the 
subject  of  dispute  was  organized  there  was 
a  system  of  laws  on  the  statute  books,  wlgl- 
natlng  as  early  as  1853  and  continued  to  and 
Inclusive  of  the  re-o^anizatlon  proceedings 
authorizing  any  mutual  tosurance  company 
by  consent  of  two-thirds  of  Its  members  to  re- 
organize on  the  stock  plan.  The  law  In  that 
r^ard,  as  the  court  held,  became,  by  implica- 
tion, at  the  creation  of  the  charter  of  the 
corporation  sought  to  be  superseded  a  part 
of  such  charter.  The  court  said  that  every 
person  who  participated  In  the  re-organfza- 
tlon  knew  of  the  fact,  or  ought  to  have  known 
of  it,  and  that  by  joining  the  company  he  im- 
pliedly agreed  to  submit  to  a  re-organlration 
of  It  at  any  time  in  the  future  whmever  tb» 
requisite  two-thirds  of  Its  membws  ao  de- 
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Hired  and  the  legal  requirements  In  the  mat- 
ter were  convUed  with.  The  result  was  that 
the  re-organizatlon  waA  suBtalned  solelr  on 
the  ground  that  the  re-organi«ation  proceed- 
ings were  In  hanncmy  with  the  charter  of  the 
corporation  sought  to  be  superseded.  That, 
as  It  will  be  obserred,  Is  In  perfect  harmony 
with  the  decisions  as  regards  laws  authoriz- 
ing the  turning  of  voluntary  organisation  Into 
eorporate  entitles.  We  have  Just  held,  Spirit- 
ual and  Philosophical  Temple  t.  Vincent  et 
al.  (decided  herewith)  106  N.  W.  1026,  that 
such  re-organlzatton  law  as  to  corporations 
antedating  Its  passage  cannot  dlstu^  their 
property  rights.  That  is  tn  harmoLj  with 
authorities  generally.  Schiller  Gommandery, 
etc.,  T.  Jaennlchen,  116  Mich.  129,  74  N.  W. 
468.,  The  difficulty  with  the  position  of  coun- 
sel for  respondents,  as  regards  the  New  York 
case,  is  this:  There  was  a  renjrganlzation  act 
preceding  the  corporate  charter  and  was  in 
effect  a  part  of  It,  while  here  the  re-organlza- 
tlon  act  came  after  the  charter  and,  there- 
fore. If  given  effect.  Is  a  modlflcatlon  of  it  In- 
terfering with  vested  property  rights.  The 
vital  part  Is  not  the  change  of  the  charter  bnt 
the  confiscation,  so  to  speak,  of  the  corporate 
property.  Inferentially  the  New  York  court 
held  that  In  the  circumstances  we  have  here 
the  re-organliatlon  law  could  not  be  mu- 
talned. 

Turulng  to  the  New  Jersey  case,  upon 
wbldi  counsel  for  appellant  rely,  the  sltoa- 
tlon  before  the  court  was  precisely  like  that 
here.  There  was  no  provision,  express  or  im- 
plied. In  the  charter  of  the  corporation  sought 
to  be  superseded  authorizing  a  re-organlzation 
without  the  consent  of  all  its  members,  or  at 
all.  The  re-organizatlon  act,  the  same  as 
here,  came  subsequent  to  the  corporate  char- 
ter. The  corporation  was  formed  in  1893. 
The  plaintiff  became  a  member  thereof  in 
1886.  The  re-organizatlon  act  was  passed  In 
1899.  The  court  held  that  such  act,  as  re- 
gards authorizing  a  new  corporation  to 
mpersede  the  old  one  contrary  to  the  wishes 
of  any  member  of  the  old  one,  was  nnconsti- 
tntlonal.  Thus  It  will  be  seen  that  both 
cases  are  In  harmony.  Botli  condemn  the  act 
In  question. 

On  the  subject  of  whether  plaintiff  has  a 
cause  of  action  in  equity  the  point  Is  made. 
In  addition  to  those  heretofore  discussed,  that 
the  complaint,  in  effect,  admits  the  incor- 
poration of  the  stock  company;  that  it  there- 
fore became  vested  with  the  property  of  the 
old  organization,  and,  there  being  no  allega- 
tion that  the  new  company  Is  not  ready,  will- 
ing and  able  to  pay  all  the  liabilities  of  the 
old  company,  tiie  latter  conld  not  maintain 
this  action,  therefore  plaintiff  cannot  The 
complaint,  as  we  understand  it,  makes  no  ad- 
mission that  the  new  company  Is  vested  with 
the  title  to  the  assets  of  the  Germantown 
Farmers*  Mutual  Insurance  Company.  It 
admits  that  It  has  manual  possession  there- 
of, bat  chai^  that  the  legal  title  and  right 
of  poasesslon  Is  In  the  mutual  company.  It 
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further  alleges  that  the  officers  of  the  latter 
are  so  concerned  In  the  commission  of  the 
wrong  that  there  Is  no  reasonable  ground 
to  expect  that  they  will  efficiently  assert  its 
rights.  That  makes  a  clear  case  for  the 
plaintiff  since  he  Is  pecuniarily  interested  In 
the  protection  of  the  old  company's  rights, 
to  Invc^e  equity  to  enforce  Its  cause  of 
action.  Whether  the  right  of  the  mutual 
company  is  legal  or  equitable  makes  no  dif- 
ference as  r^ards  the  right  of  the  appellant 
to  invoke  equity.  That  field  of  Judicial 
activity  only  Is  open  to  him.  One  of  the 
most  common  and  Important  subjects  of 
equity  Jurisdiction  Is  the  protection  of 
equitable  rights  founded  on  legal  or  equitable 
rights  of  corporations,  public  or  private, 
when  those  who  should  resort  to  Jndldal 
remedies  to  conserve  the  same  will  not  do  eo. 
Land,  Log  At  Lumber  Co.  v.  Mclntyre,  100 
Wis.  256,  76  N.  W.  964,  60  Am.  St  Rep.  015; 
Klrcher  v.  Pederson,  117  Wis.  68,  88  N.  W. 
813;  Balch  v.  Beach.  119  Wis.  77,  86  N. 
W.  132. 

The  doctrine  of  the  New  York  court,  cited 
to  our  attention  from  Grobe  v.  Hrie  County 
Mutual  Ins.  Co.,  88  App.  DIt.  188,  67  N.  Y. 
Supp.  290,  that  **the  unascertained  Interest 
of  a  mere  member  of  a  corporation  is  not  of 
sufficient  slgnfficance  to  challenge  attention 
of  a  court  of  equity  to  protect  It  To  permit 
corporations  to  be  managed  by  suits  In  equity, 
Instituted  In  the  interests  of  persons  holding 
such  Indefinite  rights,  would  produce  Intoler- 
able confusion  and  end  substantially  In  the 
destruction  of  such  enterprises,"  has  no  place 
here.  We  had  occasion  to  examine  It  at 
some  length  In  Land,  Log  &  Lumber  Oo.  v. 
Mclntyre,  supra.  It  Is  entirely  Inconsistent, 
as  It  se^ns,  with  the  real  functions  of  equity 
Jurisdiction.  The  Idea  that  a  member  of  a 
corporation  pecuniarily  Interested  In  the 
vindication  or  prevention  of  some  wrong  to 
It  which  It  has  not  capacity  to  do  for  itself 
because  of  the  attitude  of  unfaithful  officers, 
cannot  in  behalf  of  himself  and  others 
similarly  interested  apply  successfully  at  the 
door  of  equity  because  his  Interest  as  a  single 
member  Is  small,  is  unworthy  to  be  entertain- 
ed. It  has  not  found  and  cannot  find  any 
favor  here.  There  Is  no  such  reproach  upon 
our  Judicial  system.  The  Jurisdlctlcms  are 
exceptional  where  the  rule  Is  not  recognized 
and  broadly  applied  that  where  a  cause  of 
action  exists  tn  favor  of  a  corporation  and  Its 
govonlng  body  refuses  to  enforce  It,  any 
member  thereof  may  do  so,  suing  In  equity 
In  behalf  of  himself  and  others.  The  direct 
Injury  to  the  corporation  Is  the  primary  end 
In  Budi  an  action,  to  be  remedied.  It  may  be 
very  large  and  the  interest  of  the  active  In- 
strument In  conserving  It  may  be  very  small. 
The  former  Is  the  significant  end,  the  latter 
Is  sufficient  for  the  case  so  long  as  It  is 
appreciable  as  a  property  Interest  Thomp- 
son's Commentaries  on  ths  Law  of  Corpo- 
rations, I  4470.  In  Schwarzwaelder  r.  Ger* 
man  Mutual  Fire  Inanraiue  Oo«  snpra.  on- 
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der  nicb  <!onditioii8  as  ve  Iuta  fien,  equity 
jiirisdlctlon  at  the  euit  of  a  single  poUcr- 
bolder  enjoined  the  re-organlzatlon  proceed- 
ings npon  the  ground  that  the  threatened  in- 
jni7  to  him  was  Irreparable.  The  court  held 
that  the  re^i^anlzation  eonld  not  proceed 
against  the  protest  of  a  single  member,  and 
that  as  neither  the  common  law  nor  statute 
uCFered  any  adequate  legal  remedy  for  such 
a  deprivation  of  property  the  matter  was 
within  one  of  the  well  recognized  heads  of 
equity  Jurisprudence. 

'  The  point  1b  made  that  the  complaint  al- 
leges that  the  Germantown  Insurance  Com* 
pany  Is  a  corporation  organized  under  the 
provisions  of  chapter  88,  Rev.  St.  1898,  and 
chapter  229,  p.  841,  Laws  1903,  and  that  such 
being  the  case  It  must  necessarily,  as  a  de 
facto  corporation  at  least,  be  the  owner  of  the 
assets  of  the  old  corporation  and  beyond  the 
reach  of  any  bnt  direct  proceedings  at  the 
suit  of  the  state  to  Inquire  into  its  right  in 
the  matter.  True,  the  complaint  so  alleges 
bnt  the  allegation  must  be  construed  in  the 
light  of  the  whole  pleading.  It  can  mean  no 
more  than  that  everything  was  done,  whidi 
It  was  competent  to  do  under  the  laws  re- 
ferred to,  to  make  the  Germantown  Insur- 
ance Company  a  corporation.  The  whole 
gravamen  of  the  pleadii^  Is  that  the  Law  of 
1903  offends  against  the  Constitntlon  and 
therefore,  everything  done  under  it  is  void. 
The  complaint  states:  "The  Indlvldoal  de- 
fendants with  divers  other  persons  combined 
and  confederated  for  the  unlawful  purpose" 
of  depriving  the  Germantown  Farmers'  Mu- 
tual Insurance  Company  of  its  property  "and 
therefore  caused  to  be  organized  the  above 
named  defendant,  Germantown  Insurance 
Company,  and  thereafter  undertoo^  to  re- 
Incorporate  said  Germantown  Farmers' 
Mutual  Insurance  Company  into  a  stock  cor- 
poration under  the  name  of  the  Germantown 
Insurance  Company,  and  undertook"  to  trans- 
fer' the  property  of  the  old  company  to 
the  Germantown  Insurance  Company,  and 
through  the  acts  of  such  individual  defend- 
ants the  latter  company  cMiverted  the  prop- 
erty of  the  old  corporation  to  its  own  use. 
While  It  speaks  of  the  new  creation  as  a 
corporation  It  pleads  the  underlying  facts, — 
the  facts  that  the  proceedings  to  Incorporate 
it  are  such  only  as  the  re-organlzation  act,  In 
terms,  authorized.  Whatever  there  Is  in  the 
complaint  su^iesting  in  terms  that  the  legal 
effect  of  sach  acts  was  to  create  even  a  de 
facto  corporation,  Is  contrary  to  the  whole 
spirit  and  obvious  Intent  of  the  pleading  and 
In  any  event  cannot  control  contrary  to  the 
law  governing  the  matter.  The  law  of  1908 
bel^  unconstitutional,  as  we  hold  It  to.  be, 
and  being  the  Inducing  feature  of  the  le^sla- 
tive  scheme  under  which  the  re-organlzatlon 
occurred  the  whole  must  fall  ti^retber.  That 
Is,  the  general  statute  as  regards  the  In- 
corporation of  mutual  Insurance  companlea 
must  be  deemed  to  have  br«n  Inonporated  In 
the  act  of  1806  for  ■  conapleta  Kliane  oC 


re»tacorporatian  ot  mutual  insurance  ocnn- 
panles.  Clearly  the  Legislature  would  not 
have  used  the  general  law  for  the  IncorpcHs- 
tlon  of  Insurance  companies,  as  a  means  of 
turning  existing  mntnal  into  stock  companies 
as  it  did  without  the  enabling  act  of  1003. 
That  law  must  be  deemed  the  indudng  pro- 
Tislcm  and  so  the  whole  scheme  n.Us  under 
constitutional  limitations.  Slauson  t.  City 
of  Radne,  13  Wis.  398;  State  ex  red.  Walsh, 
etc.  V.  Dousman,  28  Wis.  541;  Stete  ex  rd. 
Town  of  La  Valle  v.  Board  of  Supervisors 
of  Sank  County.  62  W1&  S7S,  22  N.  W.  672; 
:  Gilberts Ajuold  Land  Go.  v.  Cttr  ^  Superior, 
01  Wisf^'SSS.  64  N.  W.  999. 

Tbe  foregoing  resulte  In  tiie  respondent 
company  having  no  basis  for  corporate  ex- 
istence but  the  unccmstltntlMial  law,  whidi 
is  not  sufficient  to  sui^rt  eveai  a  de  facto 
,  corporation.  The  latter  can  exist  only  where 
there  Is  a  valid  law  under  which  the  corpo- 
ration might  have  been  created  de  Jure.  It 
is  In  the  latter  situation  that  the  existence 
of  a  corporation  can  only  be  Inquired  Into 
by  a  direct  action  In  the  name  of  the  Stata 
Evenson  t.  Elllngson,  67  Wis.  684^646^  SI 
N.  W.  3^;  In  re  Incorporation  of  Allege  of 
North  Milwaukee,  98  Wis.  616,  67  N.  W. 
1038;  Gilkey  v.  Town  of  How,  lOS  WSa.  41, 
81  N.  W.  120,  40  L.  B.  A.  483;  Town  of  Wln- 
neconne  v.  Village  of  Wlnneconne^  111  Wis. 
10-12,  86  N.  W.  689;  Methodist,  eta,  Cboidi 
V.  Flcikett,  10  N.  T.  482;  Tanneman  Tonng, 
52  N.  J.  Law,  408.  20  Atl.  S8. 

It  Is  proper  and  perhaps  beet  to  obeei  vc. 
In  passing,  that  npon  the  facts  alleged  the 
title  to  the  business  and  assets  formerly 
possessed  by  the  Germantown  FarmeiB*  Mn- 
tnal Insurance  Company  Is  still  In  sncll  com- 
pany entirely  unimpaired  tbe  re-<Mganixa- 
tlon  law  and  the  acts  which  occurred  under 
it  The  business  conducted  its  pretended 
successor,  the  German^wn  Insurance  Com- 
pany, must  be  regarded  as  a  mere  coatlno- 
atlon  of  ite  business  with  all  that  sndi  situ- 
ation means. 

If  It  were  a  fact  In  the  case  before  us  that 
the  Germantown  Insurance  Company  was  a 
valid  corporation,  it  would  make  no  differ- 
ence with  plainticrs  cause  of  action  if  the 
fact  remained  that  it  had  obtained  wrongful 
possession  of  tbe  assete  of  the  Farmtss*  Com- 
pany and  the  officers  of  the  latter  would  not 
teke  the  proper  steps  to  remedy  the  miscbief. 
This  Is  not  an  action  necessarily  d^wnding 
on  whether  the  wrongdoer  was  a  valid  corpo- 
ration or  not  It  Is  not  an  action  to  inquire 
Into  corporate  existence.  It  is  one  to  recov- 
er into  the  possession  of  tbe  Germantown 
Farmers'  Mutual  Insurance  Company  its 
property  In  specie,  or  the  equivalent  ttkere- 
of,  which  has  been,  as  Is  alleged.  wrongfaUy 
token  from  It  That  might  be  accompUsbed 
whether  tbe  new  company  was  or  was  not 
a  corporation  de  Jure  or  de  facto.  It  Is  only 
■  mere  Incidait  of  tba  action  that  It  Is  teU 
to  be  ttub 
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SoDM  other  qnestioiis  of  minor  Importance 
Hre  Olscnssed  In  the  briefs  of  counsel.  Tbey 
are  Inclnded,  It  Is  thought,  In  those  heretofore 
treated,  or  are  rendered  Immaterial  by  what 
has  been  said.  The  discussion  of  the  ground 
of  demurrer  that  the  complaint  is  Insufficient 
to  state  a  cause  of  action,  to  which  this  opin- 
ion baa  been  mainly  directed  really  cover* 
tbe  charge  of  want  of  Jurisdiction  and  want 
of  capacity  to  sue.  The  cause  of  action  of 
tbe  Farmers'  Company  la  grounded  on  the 
wrongful  conduct  of  the  Indlrldual  defend- 
ants, which  was  made  fruitful  by  means  of 
tbe  unconstitutional  law  under  which  the 
new  company  was  organized,  In  that  it  re- 
anlted  In  depriving  the  Farmers'  Company  of 
Its  property.  The  cause  of  action  of  ap- 
pellant, standing  for  himself  and  others,  is 
grounded  on  his  pecuniary  interest  In  the  en- 
forcement of  tbe  rights  of  hlB  company.  Hla 
right  Is  equitable,  and  his  remedy  necessari- 
ly so.  On  that  account,  and  since  there  Is 
no  legal  remedy  for  bim.  tbe  indirect  Injury 
Is  of  sufficient  and  substantial  character  to 
l>e  a  proper  subject  for  redress.  The  juris- 
diction of  the  subject  matter  1b  grounded  on 
tbe  necessary  uses  of  equity,  and  the  insuf- 
ficient basis  for  tbe  corporate  existence  of 
the  new  organization.  If  that  were  a  neces- 
sary fact  PlalntHTs  legal  capacity  to  sue 
Is  baaed  on  the  foregoing  situation  and  the 
fact  that  without  such  capacity  the  wrong 
complained  of  would  go  unredressed,  tbe  at- 
titude of  those  who  only  could  directly  act 
for  the  Farmers'  Company  being  hostile  to 
such  action.  Tbe  challenge  to  tbe  Jurisdic- 
tion of  the  person  and  to  Improper  Jolnd^  of 
causes  of  action  appears  not  to  be  pressed 
here,  and  to  be  so  obviously  without  mwlt 
as  not  to  require  more  than  this  passbuc 
mention. 

We  apprehend  that  we  have  snfflclently 
covered  the  whole  subject  presented  for  con- 
sideration aa  to  rendw  it  nseleas  to  proceed 
farther. 

Tbe  fffder  appealed  from  la  reversed. 


MONTATNB  v.  NORTHERN  ELECTRICAL 

MFG.  CO.* 
(Supreme  Court  of  Wisconsin.  Dec.  12,  1805.) 

1.  Muter  ahd  &otart— iNJUBisa — Aomar 

— BVIDENOE. 

Evidence  'of  the  abnormal  action  of  a  ma- 
chine can  only  be  the  basis  of  an  inference 
>amilwg  to  show  an  insufficiency  in  Its  construc- 
tion and  repair  as  the  producing  cause  of  the 
injury,  and  Is  conclusively  rebutted  by  evidence 
that  It  was  free  from  all  discoTerable  defects ; 
and  hence,  in  an  action  for  injuries,  where  there 
was  evidence  that  the  injury  resulted  from  the 
abnormal  action  of  the  machine,  and  that  it  was 
free  from  discoverable  defects,  no  around  ez- 
itted  for  a  finding  that  any  defect  existed  which 
tefendant  in  the  exerdas  of  ordinary  care  ought 
to  have  discovered. 

2.  Same  —  Iirmtnonoirs  —  Otcdengx  —  Svf- 

FICIEITOT. 

Wh^sre  evidence  as  to  partlcalar  defects  In 
a  machine  would  not  reasonably  admit  of  an  in- 
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ference  that  tbey  caused  Its  abnormal  action, 
the  refusal  ef  requested  Instructions,  or  their 
eaulvalent,  that  aa  to  such  allcced  grounds  of 
n^llgenot  the  evidence  was  not  sufflciuit  to  sus- 
tain a  finding  that  the  machine  was  defective, 
and  that  no  waut  of  care  could  be  imputed  to  de* 
fendant  with  respect  thereto  as  the  canas  of  tiit 
injury,  was  errtmeous. 
8.  Same — QuEsnoNa  fob  Jukt. 

In  an  action  for  Injuries  received  in  the 

T ration  of  a  machine,  where  defendant  claim* 
that  it  occurred  through  the  abnormal  dn^ 
ping  of  a  punch,  evidence  as  to  a  specific  defect 
which  might  have  produced  the  abnormal  ac- 
tion held  sufficient  to  require  tlie  aubmiBBion  of 
the  question  to  the  Jury  aa  to  d^enduf  s  negli- 
graoe  Ml  each  ground. 

4.  Tbial — Special  InTEBBoaAnHon  —  Qvbs- 

TtOlTS  TO  BE  SnBlflTTED. 

In  an  action  for  injuriee  received  in  operat- 
ing a  machine,  the  refusal  to  submit  questions 
covering  different  phases  of  the  evid^ce  con- 
cerning the  nature  of  the  defects.  If  the  madiine 
was  found  defective  In  construction,  was  proper, 
because  they  required  the  jury,  in  answering 
the  general  questions  respecting  the  alleged 
negligence  of  defendant,  to  state  the  spedfle 
groonds  for  th^r  finding. 
K.  Mabteb  and  Sebvakt — InrOBT  TO  Sebvakt 

— REASONABLE  CaBE. 

A  master  must  exercise  reasonable  care  in 
faraiahing  reasonably  safe  Instruments,  and  a 
like  degree  of  care  In  loaklng  repairs. 

[Ed.  Notfc— For  casee  In  pdnt,  see  voL  84, 
Cent  Dig:  Master  and  Servant,  U  173,  ITS, 
262.] 

6.  Trial — ^ABouMEin — Pbejumce. 

Where  defendant,  in  an  action  for  Injuries 
received  In  operating  a  machine,  at  plaintHTs 
request  assented  to  an  Inspection  of  the  machine 
by  the  court  and  Jury,  and  plaintifF  did  not  re- 

?lueBt  the  presence  in  court  of  any  of  Ite  parts, 
t  was  prejudicial  to  defendant  for  plain- 
tiff's counsel  to  argue  that  the  alMence  ot  the 
machine  and  ita  detachable  parts  was  evidence 
tending  to  show  the  defendant  guilty  of  the 
n^llgcmce  charged. 

AK>eBl  from  Gtrcnlt  Oonrt,  Dane  County; 
B.  Ray  Sterraa.  Jndge. 

Action  1^  Bay  Montayne,  1^  guardian  ad 
litem,  against  the  Narthem  SUectrical  Mann- 
faeturing  Oompany.  From  a  Jndgmoit  tot 
plaintiff,  defendant  apprals.  Revased. 

Tbe  plaintiff  entered  defendant's  employ 
on  May  2,  1904,  and  while  operating  a  punch 
press  In  defendant's  sbops  was  Injured  on 
June  9tb  following.  The  defendant  la  a  cor- 
POTBtlon  engaged  In  the  manufacture  ot 
electrical  appliances.  Tbe  machine  which 
plalntlfr  0{>erated  at  the  time  of  tbe  accident 
is  known  as  the  "Bliss  Press  No.  20."  It 
was  inatalled  In  defendant's  shops  in  Febra- 
ary,  1902.  In  so  far  as  the  record  dlsdobea 
it  was  of  standard  and  approved  design  and 
construction,  and  such  as  Is  in  common  use 
by  manufacturers.  It  Is  operated  by  an  In- 
dependent electric  motor  connected  with  the 
fly  wheel  of  the  prees.  which  revolves  upon 
a  shaft  that  la  stationary  when  tbe  press  18 
not  in  operation.  The  main  operating  parts 
of  tbe  press  rest  on  and  are  held  In  place  by 
a  heavy  frame,  and  consist  of  the  fly  wheel, 
a  crank  ^ft,  a  drop  punch,  a  table  and  die, 
and  tbe  brake.  Tbe  parts  employed  In  put- 
ting tbe  machine  In  action  consist  ot  a 
treadle,  a  treadle  eprlne,  treadle  rods  corn- 
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blned  vltb  a  rocker,  a  latob  to  which  la 
joined  a  latcb  qirlnf.  a  triccer  and  trlgier 
spring.  Tbe  trigger  la  Integral  with  a  dutch 
placed  in  a  groove  of  the  shaft  oa.  irhl<d>  tbe 
fly  wheel  reroWes.  In  tqwratlug  the  ma- 
chine, the  commnnlcatioa  of  power  from  tbe 
motor  rotates  the  fly  wheel  upon  the  statton- 
ary  crank  abaft  To  put  tbe  punch  In  operar 
Hon  the  peraw  manipulating  tbe  machine 
presses  down  the  treadle  with  hla  foot 
This  draws  down  the  lower  treadle  rod, 
wbldi  Is  cwmected  with  tbe  treadle  lerer  be- 
low and  the  rocker  arm  above.  The  rodnr 
arm  is  thereby  d^reased.  and  with  It  the 
vffper  treadle  rod  attached  to  the  rx^ot 
arm  at  its  low«  end  and  to  tbe  arm  of  the 
latch  at  Its  ttpper  end.  TtOa  movemmt 
draws  down  tbe  latch  arm,  and  ttmnrs  the 
latdi  out  of  engagement  with  the  trlggra: 
This  release  of  the  trigger  permits  tbe  trig- 
ger spring  to  move  tbe  trigger,  which  tarns 
and  throws  the  clutch  out  into  one  of  two 
grooves  of  the  fly  wbe^  thereby  engfl(glng 
the  wlMd  and  tbe  crank  shaft;  canting  it  to 
rotate  and  tbe  punch  attached  to  the  crank 
of  the  shaft  In  torn  to  drop  and  rise  at  each 
tnm  of  tbe  wheel  and  shaft  When  the  ma- 
chine is  running  the  shaft  makes  120  revolu- 
tions a  minute,  thus  making  tbe  punch  drop 
at  the  rate  of  120  ttmes  per  minute  while  it 
continued  In  operation.  Upon  removal  of 
the  pressure  from  the  treadle,  the  power  on 
the  treadle  and  the  rocker  arm  Is  reversed 
by  means  of  a  treadle  spring,  which  lifts  tbe 
treadle  lever,  and  pushing  the  rods  up 
throws  the  latdi  Into  place  ao  that  It  will 
engage  with  the  trigger,  thereby  disengaging 
the  clutch  from  tbe  fly  wheel,  causing  the 
shaft  to  stop  with  the  crank  In  an  elevated 
position,  and  holding  the  punch  suspended 
above  the  die  table  <a  the  ^ss.  The  stop- 
ping df  the  shaft  and  tbe  holding  of  the 
pundi  are  designed  to  occur  automatically 
In  the  normal  operation  of  tbe  press.  In  us- 
ing tbe  press  for  making  disks  and  doing 
similar  work  tbe  person  manipulating  tbe 
press  places  the  material  on  the  die,  presses 
the  treadle  with  hla  foot  and  then  releases 
it  at  oncsk  This  drops  the  punch,  raises  it 
again,  stops  it  automatically,  and  holds  it 
tbrae  until  It  Is  dropped  again  by  throwing 
these  operative  parts  of  the  machine  Into  ac- 
tion again  by  pressure  on  tbe  treadle.  The 
dies  used  are  of  different  kinds  to  meet  the 
various  wants  for  different  products.  Two 
of  tbem  are  attached  at  a  time,  one  to  the 
table  and  another  to  the  punch.  The  latter 
drops  onto  the  material  placed  on  the  lovrec 
and  stationary  oae.  The  space  between  the 
dies,  when  the  punch  is  lifted  to  Its  bill 
htight  Is  about  three  Inches.  • 

The  plaintiff  bad  been  employed  In  several 
manufacturing  estabUshmoitB  as  an  apin^- 
tice,  and  with  a  view  of  obtaining  practical 
knowledge  of  machines  and  tbelr  operation 
had  worked  about  and  with  machinery  from 
August*  1902.  He  bad  worked  with  a  punch 
press  like  tbe  one  In  aneetlwi,  but  <tf  a 


■mailer  siae.  It  aiqtears  that  plaintiff  had 
the  intelligence  to  comprtiiokd  his  work  and 
to  understand  In  a  general  way  tbe  nature 
of  bis  unploymoit  and  the  liability  to  taijuiy 
from  dangers  apparently  incident  to  It  He 
received  no  special  Instructions  conconlng 
tbe  danger  iBddait  to  running  the  press.  He 
testified  that  dtfendant's  d^wrtment  fore- 
man showed  him  how  to  place  the  matoisl 
to  be  run  through  the  press  on  the  lower  die, 
and  to  trip  the  press,  and  to  remove  the 
product  with  the  hands,  and  that  he  did  the 
work  In  the  way  In-  which  the  foreman  did 
It  in  showing  him.  llils  testimony  is  con- 
tradicted by  tbe  foreman.  Plaintiff  states 
that  he  worked  at  the  press  on  Ucmday, 
punching  copper  segmenta ;  that  be  continued 
working  tha«  on  Tuesday,  making  mica  seg- 
ments until  about  9  o'dodc  In  tbe  forenotm. 
wb«i  the  punch  dropped  repeatedly  without 
pressure  on  tbe  treadle;  that  he  called  tbe 
fomnan's  attmtlon  to  this  abnormal  opera- 
tion, as  he  bad  been  instructed  to  do ;  that 
tbe  foreman  thai  cut  off  tbe  powar,  adjusted 
some  of  tbe  parts  <^  tbe  machine^  sjid  dlrert- 
ed  plaintiff  to  proceed  with  the  work;  that 
he  did  so,  and  that  at  the  first  op^utlon  tbe 
punch  dropped  twice  without  stopping.  TWs 
occurred  In  tbe  presence  of  tbe  foreman,  who 
again  made  farther  adjustments  and  again  di- 
rected plaintiff  to  proceed  with  his  task,  tell- 
ing him  that  the  machine  was  all  right  He 
worked  at  the  press  on  Wednesday  until  a 
part  of  the  punch  broke.  The  foreman  was 
Aotlfled  of  this,  and  he  removed  parts  of  tt 
for  repair,  and  set  plaintiff  at  other  work  for 
the  remainder  of  the  day.  On  Thnrsdar. 
June  0th,  plaintiff  was  directed  by  the  fore- 
man to  work  at  tbe  press  making  disks,  and 
was  assured  by  him  that  the  machine  was 
set  up  for  tbe  job  and  that  It  was  all  right 
He  continued  the  work,  with  the  exception 
of  about  an  hour  spent  at  other  work,  until 
11:10  o'clodt,  when  he  tripped  the  press  in 
the  nsnal  way  to  cut  a  disk  out  of  a  piece 
of  tin  placed  in  tbe  lower  die,  the  punch 
dropped,  but  the  lock  failed  to  bold,  and  stop 
It  automatically  afto*  being  elevated  on  tbe 
first  revolution,  but  tbe  punch  dropped  again 
a  second  time  before  stepping,  without  any 
pressure  having  beoi  applied  to  tbe  treadle; 
that  tbe  second  drop  of  the  pmudi  caught 
his  hand,  and  sevo^d  parts  of  it 

Plaintiff  was  tiie  only  person  who  observ- 
ed tbe  (q>wation  and  his  testimony  as  to  the 
second  dropping  of  the  punch  Is  as  follows: 
"Q.  Now,  at  tbe  time  you  weare  Injured  state 
whether  or  not  It  dropped  tbe  second  time 
rapidly  or  slowly.  A.  Droiv»ed  rapidly.  I 
had  to  put  my  hand  under  to  get  the  work 
out  and  that  Is  tbe  position  my  band  was  in 
when  the  punch  dropped.  I  badn*t  had  time 
to  draw  my  work  out"  On  croas-ezamlna- 
tion.  In  speaking  of  the  abnormal  dropping 
on  a  prior  occasion,  after  the  f<n«man  bad 
bem  notified  and  bad  adjusted  parts  of  tbe 
machine,  he  states:  "After  be  [the  fore- 
man] tried  it  a  couple  of  times,  tt  wc^ed 
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all  rlgbt,  and  I  went  to  work.  Tbe  first  time 
I  pat  my  foot  on  the  treadle.  It  dropped 
•gain.  It  did  not  continue  to  drop  that 
time;  Jnst  dropi>ed  twice,  tliat  la  alL  Q. 
Jost  the  same  as  It  did  the  time  70a  hart 
your  band  later?  A.  Yes,  sir."  He  stated 
that  the  pieces  of  tin  for  making  disks,  used 
by  the  foreman  in  showing  him  how  to  run 
the  press  and  to  do  his  work,  were  placed 
on  the  die  with  the  hands,  and  that  the  disks 
were  removed  by  hand  afttf  tbe  ponch  had 
dropped  and  returned  to  Its  stationary  poal- 
tloD ;  that  he  did  the  work  in  this  way  when 
he  was  Injured;  that  the  disks  and  rims  of 
tin  left  as  waste  were  of  such  size,  shape, 
and  In  snch  position  on  tbe  die  that  it  was 
necessary  to  put  his  hand  under  the  area 
of  the  cutting  die  of  ttke  punch  in  order  to 
remove  them.  This  Is  denied  by  defendant's 
experts  on  the  subject 

Evidence  was  also  adduced  bearing  on  tbe 
following  questions:  (1)  That  the  treadle 
latch  attached  to  the  frame  of  the  machine^ 
OTer  the  treadle,  might  possibly  hare  become 
kMseoed  and  momoitarlly  hare  held  tbe  tread- 
le down,  and  after  the  removal  of  tbe  foot 
from  the  treadle  have  caused  the  second  drop 
of  the  punch.  (2)  Tbat  the  trigger  qnring  and 
datcb  were  gummed  from  accumulatioos  of 
of]  and  dust  so  as  to  retard  their  action  and 
to  prevmt  them  from  p^ormlng  their  func> 
tlons  In  the  normal  operation  of  the  pres^ 
(8)  That  the  treadle  rod,  leading  from  the 
treadle  lever  to  the  rocker  arm,  was  attach- 
ed to  the  rocker  arm  by  a  set  screw,  and  that 
this  set  screw  was  worn  loose  and  was  lla* 
ble  to  permit  the  treadle  rod  to  slip  and 
move  in  tbe  rocker  and  result  In  defective 
operatl<Hi  of  the  latch  by  falling  to  engage 
the  trigger,  and  thereby  bringing  about  tbe 
regular  antomaUc  stopping  of  the  punch  af- 
ter  It  bad  dropped  and  risen.  (4)  As  to  the 
absence  of  a  lock  nut  on  tbe  set  screw,  to 
hold  it  in  place  after  being  firmly  set  to  hold 
the  treadle  rod.  Proof  of  abnormal  opera- 
tion of  tbe  press  was  given  by  a  number  of 
witnesses  besides  plalntlfr.  and  was  to  tiw 

ect,  that  In  operating  the  machine  at  dif- 
ferent times  before  the  accident  It  had  made 
a  second  drop  after  the  removal  of  the  foot 
from  tbe  treadle,  and  that  dtfendanf ■  of- 
ficers and  agents  bad  been  Informed  of  swdi 
defective  operation.  Defendant  adduced  evi- 
dence showing  that  tbe  machine  was  of  afh 
proved  design  and  oonstmctlon,  and  the 
flame  as  flioee  commonly  and  generally  used 
by  manufacturers  as  standard,  and  adduced 
tbe  evidence  of  Its  snperintraident;  depart- 
ment fbreman,  and  others,  tending  to  show 
that  tbe  machine  was  free  firom  discover- 
able defects,  which  might  cause  tbe  defective 
operation  complained  of. 

A  number  of  aceptlons  were  preserved  to 
rulings  on  evidence,  on  refusals  to  submit  re- 
quested questions  in  the  special  verdict,  on 
refusals  to  give  Instructions,  and  to  Ins^ut^ 
tlons  «•  given,  and  to  remarks  by  plaintlfrB 
eomisd  to  Oe  Jury.  The  particular  matters 


recited  In  the  exceptions  will  be  refored  to 
In  the  discussion,  so  far  as  may  be  necessary. 

The  case  was  snbmitted  to  a  jury  and  the 
fbllowlng  verdict  was  rendered:  "(1)  Was 
the  machine  in  qnestlon  so  defective  or  out 
of  repair  at  the  time  of  the  accident  as  to 
tenHer  the  punch  liable  to  fall  a  second  time 
without  pressure  upon  the  treadle?  Answer. 
Tea.  (2)  If  your  answer  to  question  No.  1 
be  'Tes,'  ttm  did  the  defendant  have  such 
notice  of  such  defect  or  want  of  repair  that 
by  the  exercise  of  ordinary  care  and  diligence 
it  might  have  remedied  It  before  the  plain- 
tiff was  Injured?  Answer.  Yes.  (S)  If  your 
answers  to  questions  1  and  2  be  'Yes',  then 
was  the  defendant  guilty  of  any  want  of  ordi- 
nary care  in  permitting  the  use  and  operation 
of  said  machine  by  tbe  plaintiff  in  tbe  condi- 
tion It  then  was?  Answer.  Yes.  (4)  Did 
the  defendant  instruct  and  caution  tbe  plain- 
tiff before  he  began  work  upon  tbe  machine 
In  question  as  to  tbe  dangers  tocldent  to  Its 
operation?  Answer.  No.  (5)  Was  the  de- 
fendant guilty  of  any  want  of  ordinary  care 
In  relation  to  instructing  and  cautioning  the 
plaintlfl  as  to  the  dangers  incident  to  the 
o[>mtlon  of  tbe  punch  press  In  question? 
Answer.  Yea.  (6)  Did  the  defwdant  pro- 
vide plaintiff  with  any  tools  or  appUancee 
for  the  purpose  of  taking  work  out  of  tbe 
machine?  Answer.  Na  (7)  If  your  anmvw 
to  question  No.  6  be  'So,'  then  was  the  de- 
fendant guilty  of  any  want  of  ordinary  care 
in  failing  to  furnish  such  tools  or  appliances? 
Answw.  Yes.  (fS)  If  your  answer  to  quee- 
tions  1,  2,  and  8  be  'Yes,'  then  was  such  want 
of  ordinary  care  on  the  part  of  the  defend- 
ant in  allowing  the  machine  to  be  used  in 
such  defective  condition  or  while  to  want  (tf 
r^Ir  the  proximate  cause  of  tb»  Injury? 
Answer.  Yes.  (0)  If  your  answer  to  ques- 
tion 6  be  'Yes.*  then  was  the  failure  of  tbe 
defendant  to  instruct  and  caution  the  plain- 
tiff as  to  the  dangers  incident  to  tbe  opera- 
tion of  the  madilne  tbe  proximate  cause  of 
the  Injury?  nus  question  is  not  to  be  an- 
swered If  your  answer  to  question  8  be  'Yes.* 
(1<^  If  your  answer  to  question  7  be  'Tee.* 
then  was  tbe  failure  of  tbe  defendant  to 
furnish  the  idalntUT  with  tools  and  appli- 
ances for  tbe  purpose  vt  taking  tbe  work  out 
of  the  roacMna  the  pro^mate  cause  of  the 
Injury?  If  you  answer  questtons  8  or  9 
'Yes,'  this  questira  should  not  be  answered. 
(1^  Was  ttiere  any  want  <tf  ordinary  care  on 
tbe  part  of  tbe  platotlfl  which  contributed 
to  produce  tbe  injozy?  Answer.  Na  02) 
Did  the  plaintiff  assume  tbe  risk  incident  to 
the  operatl(m  of  tbe  maditoe  to  Oie'manner 
in  which  be  operated  It?  Answer.  No.  (18) 
What  sum  will  compensate  Hie  platotlff  tor 
tbe  Injury  which   be  suflbred?  Answer. 

Defendant  moved  to  strike  out  the  affirma- 
tive answers  to  questions  1,  ^  8,  fl;  7,  8,  be- 
cause tiiey  wwre  contrary  to  tbe  evidenoeb 
and  that  the  court  answer  Uion  In  tbe  nega- 
tive; also  to  strike  out  the  negative  answers 
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to  qawtlons  11  and  12,  because  Iber  were 
contrary  to  tbe  erldenoe,  and  that  the  court 
answer  them  in  tbe  afflrmatlTe;  and  for  re- 
duction of  the  damages  found,  aa  not  sup- 
ported by  the  erldence.  This  motion  was 
denied  and  exceptions  taken.  Defendant 
also  moved  for  a  new  trial  upon  tbe  grounds 
covered  by  these  spedflc  exceptions.  This 
was  doiied.  Jodgmoit  was  awarded  In 
plalntUTB  favor  on  the  special  rwdlct  for  tbe 
amount  assessed  as  damages  and  for  costs. 
This  la  an  appeal  from  such  verdict 

Olin  ft  Butler,  for  appellant  Gilbert  & 
Jackson,  for  respondent 

SIEBECEESt.  J.  (after  statlnff  ttie  fScts). 
It  Is  urged  that  there  was  no  srldenoe  show- 
ing negligence  la  the  particulars  alleged. 
Defendant  claims  that  the  accident  is  al- 
leged to  hare  ooenrred  throivb  the  abnormal 
dnq»pli«  o[  the  punch,  with  the  appUcatkm 
of  pressure  to  the  treadle  after  the  punch 
bad  returned  to  Its  stationary  poslttmi.  that 
it  tiien  dropped  nnexpectedly,  and  thenbj 
caused  tbe  Injxay.  Plaintiff's  counsel  con- 
test this  claim  In  their  oral  argtun«t  though 
tbdr  brief  seems  to  go  upmi  this  theory. 
The  question  must  be  settled  by  the  facts  ac- 
tually disclosed  by  the  evidence.  Tbe  recwd 
shows  that  plaintiff  Is  the  only  person  who 
speaks  on  this  subject  and  bla  sbttement  Is 
directly  to  tbe  effect  that  the  aluormal  ac- 
tion of  the  machine  at  tbe  time  of  the  acci- 
dent consisted  In  tbe  second  rerohitkin  of 
the  crank  shaft  and  a  sectnid  dn^plng  ot 
the  pnncdir  without  Its  automattcally  aaanm- 
Ing  a  stationary  position  between  ttie  drops 
after  the  pressure  bad  been  removed  from 
the  treadle.  Upcm  ttUa  basis  ct  fact  the 
qnestli»  arises,  does  the  proof  tmd  to  show 
actionable  n^Ugence?  D^endant  ctmtends 
that  It  does  not,  uixm  liie  ground  that  tte 
only  evidence  of  negligence  preeented  is  that 
of  the  alleged  abnormal  operation  of  the 
machine  at  the  time  oi  and  at  times  prevlons 
to  the  accident  A  nnmbw  of  posona  testifl- 
ed  that  from  several  months  to  some  days  be- 
fore the  acddoit^  while  they  bad  operated 
the  punch  or  had  seen  It  operated  by  jifliwa, 
It  bad  unexpectedly  failed  In  its  aat(Hnatlo 
and  regular  actltm  to  take  the  normal  statkm- 
ary  position  after  removal  of  pressure  from 
tbe  trradle,  and  had  made  one  <a  more  ocm- 
tlnuous  abnormal  drops.  Tbere  Is  evidence 
tending  to  i^w  that  the  shop  fomnan's  at- 
tention had  been  called  repeatedly  to  tills  ab- 
normal action  befnre  the  accident  and  that 
he  sought  to  remedy  It  by  readjustment  of  Its 
tolerating  parts,  and  that  he  assured  the  per- 
son manipulating  the  presa  that  It  was  In  a 
proper  condition  toe  use.  Considerable  evi- 
dence was  adduced  to  tbe  ^ect  that  this 
press  was  of  standard  and  approved  design, 
and  was  in  common  and  general  use  by 
manufacture  for  purposes  like  to  those  for 
which  this  one  was  being  used  by  defendant; 
that,  so  f ar  aa  defendant's  agents  and  serv- 
ants knew*  It  operated  properly  before  and 


from  snd  after  tta  time  of  tbe  acddsnt  It 
Is  urged  that  tbla  state  ot  tbe  eridenoe  of  ab- 
nwmal  action  of  ttie  machine  can  cmly  be 
tbe  basil  <tf  an  Infmnce  tending  to  abow  an 
InsuffldCDCj  In  ttie  construction  and  r^air  of 
tbe  madilne  as  the  prodnchig  cause  of  the 
Injury  complained  of;  that  this  was  ctmclu- 
alvely  rrtratted  by  tbe  evidence  ^wlng  tbe 
^nanhiiy^  was  free  from  all  discoverable  de- 
fects; and  that  tberefore  no  grounds  exist  on 
which  tbe  Jury  could  find  that  any  defect 
existed  In  tbe  machine  wbleb  tbe  defendant 
In  the  exercise  of  ordinary  care  ought  to 
bavft  discovwed.  nie  rule  of  law  Invtfted 
^ry  defendant  as  omtrolllng  upon  Ibis  brand) 
of  the  case  has  been  observed  and  adhered 
to  In  numerous  decisions  of  tills  court  In 
Torbrlch  Oeoder  ft  Paeacbke  Bfanufiictai^ 
Ing  Oonqiany,  96  Wis.  277,  71  N.  W.  43i. 
BpeaUng  of  this  aubject,  tbe  court  aaM: 
"That  undisputed  s^oof  of  freedom  of  the 
machine  from  all  dlscovwable  d^ecta,  ^tb- 
er  In  conBtmction  or  repair,  effectually  over- 
comes any  Inference  or  presumption  arising 
fmn  tbe  bajvenlng  of  the  accident,  so  as 
to  leave  no  question  In  that  regard  tor  tbe 
Jury."  See,  also,  cases  dtod,  and  Groth  v. 
Thomann,  110  Wis.  488,  86  N.  W.  178; 
KUtske  V.  Webb,  120  Wis.  254,  07  N.  W.  80L 
Plaintiff  produced  evUenoe  toidlng  to 
diow  that  the  operation  ot  ft»  dat^  and 
trigger  spring  was  interfered  wltb  by  tbe 
gumming  oi  these  parts;  tiiat  tiiere  was  a 
wearing  and  loosening  of  the  set  screw  in 
the  rocker  arm  btridlng  the  treadle  rod;  that 
this  screw  was  not  faatoned  by  a  lock  nut; 
and  that  the  treadle  latch  opoated  defective- 
ly, and  dalms  that  these  defects  In  the  con- 
struction and  repair  of  the  press  were  tbe 
cause  ot  the  accident;  and  that  defendant 
could  have  discovered  them  In  Itae  exeniss 
ot  ordinary  care;  It  la  obrlons  tliat  the 
gumming  could  In  no  way  cause  tbe  abnorm- 
al dropi»lng  of  tiie  punch,  because  its  ouly 
effect  would  be  to  prevmt  engagnnent  (rf 
tbe  dutch  and  fly  wheel;  ontll  this  occmred 
the  punch  would  be  stationary.  The  sped- 
fled  abnormal  action  of  the  pnndi  must  re* 
suit  from  a  frdlure  to  disengage  tbe  dutdt 
and  fly  wheel,  and  to  this  the  gumming 
could  In  no  way  ccmtrlbnte.  The  theory  that 
the  absence  ot  the  lode  nut  m  tiie  set  screw, 
and  the  way  the  treadle  latch  was  fastened 
iq>  to  prevent  It  from  holding  down  the 
treadle,  thereby  causing  the  punch  to  con- 
tinue In  action  until  it  was  removed,  could 
In  any  way  bare  caused  tbe  abnormal  actlou 
c(»nplalned  of,  Is  not  sustained  by  the  eri- 
deuce.  The  evidence  on  these  points  would 
not  reasonaMy  admit  ot  an  Inferrace  that 
these  alleged  defects  caused  tiw  aiHimmal  a^ 
tion.  Such  an  inference  la  mere  conjecture 
and  falls  far  short  of  the  reasonable  cer- 
tainty required  to  show  the  real  cause  ot  the 
accident  As  to  these  alleged  grounds  of 
negligence,  the  court  should  have  instructed 
the  Jury,  as  requested,  that  tiie  evidence 
bearing  on  them  was  not  suffldent  to  los- 
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tain  a  finding  that  flie  macbine  waa  defec- 
tlve,  and  Hiat  no  want  of  ordinary  car* 
could  be  impDted  to  defendant  with  respect 
thereto  aa  the  canae  of  tbe  Injnry.  The  fail- 
ure to  Kfve  tbe  requested  Instmctions  or  tli^ 
eqntralent  was  error.   It  permitted  the  Jury 
to  predicate  their  finding  upon  any  or  all 
of  these  phases  of  the  evidence,  and.  thrao- 
fore  renders  the  result  of  the  trial  Incon* 
cIuslTe,  In  that  the  Jury  may  have  founded 
tbeir  finding  of  negligence,  upon  a  ground 
not  supported  hy  the  evidence.  McClamey 
T.  O.,  M.  &  St  P.  R.  Co.,  80  Wis.  277.  40 
N.  W.  963;  Davis  v.  C,  M.  A  8t  P.  R.  Co., 
93  Wis.  470.  07  N.  W.  16,  1132,  88  L.  R.  A. 
654,  57  Am.  St  Rep.  935. 

The  remaining  alleged  specdflc  defect  of 
the  machine  pertains  to  the  warn  and  looso 
c<»idIt)(Hi  of  tbe  set  screw  and  treadle  rod. 
There  is  eridence  tending  to  sustain  the 
claim  titiat  ttiese  conditions  existed  at  the 
time  at  tbe  accident   It  is  strenuously  urged 
tyy  the  defoMlant  that  thore  Is  no  ezplana- 
UoD  as  to  how  these  condltl(»i8  could  cause 
the  abnormal  action  of  tbe  pnncb.  We  are 
lea  to  tbe  conclusion  that  it  suffldently  ap- 
pears  from  the  evidence  of  witnesses  quall- 
Qed  to  BpeaJt  on  the  subject  Ibat  tbe  looae- 
DesB  of  tlie  set  acrew,  and  Hie  sluing  of 
the  rod  Id  the  rocker  arm,  when  the  (derat- 
ing parts  of  the  macbine  were  engaged  In 
tr^plng  and  automatical^  arresting  tbe 
pnDch  and  bidding  It  In  its  stattonary  posi- 
tion, ndght  came  tbe  failure  of  the  latdi  to 
return  to  Its  position  and  to  ragage  the  trig- 
ger at  Its  first  levolntton.  and  thus  by  per- 
mitting two  or  more  revolntiixu  of  the  craiA 
abaft  cause  tlie  unexpected  drop  of  tbe 
punch  after  tbe  preasnre  on  tbe  treadle  had 
been  remored.   Borne  of  the  defendant's  ex- 
perts admitted  that  If  the  latch  failed  to  re- 
turn qult^ty  this  almoimal  action  might 
ffdlow.   Since  it  was  made  sufficiently  ap- 
parent that  file  slipping  of  tbe  treadle  rod 
In  the  rocker  arm,  on  account  of  the  Im- 
perfect set  acrew,  might  result  In  not  return- 
ing the  latch  to  such  a  position  as  to  engage 
tbe  t^g^f  this  queatlon  should  have  bem 
cobmltted  to  tbe  Jury  upon  tbe  conflicting 
eTidence  on  tbe  subject,  and  the  court  should 
have  submitted  tbe  inqniiy  of  defendant's 
negligence  upon  this  ground. 

An  exception  Is  urged  to  the  refusal  of  the 
court  to  anlmilt  questions  cov»lng  differ^ 
ent  phases  of  the  evidence  concerning  the 
natnre  at  tba  defects,  if  tbe  macbine  was 
fooDd  defective  In  construction  or  repair. 
We  think  they  were  properly  refused,  be- 
came they  required  the  Jury,  In  auswoing 
the  genera]  and  proper  questions  respecting 
th«  alleged  negligence  of  defendant  to  state 
the  vedflc  grounds  fi>r  tbeir  findings. 
Haoeb  v.  City  of  Hartford,  112  Wis.  4a 
87  N.  W.  816,  and  cases  cited. 

Bcror  is  aaalgned  upon  InatnictltHia  given 
deflnlng  tbe  measure  at  Htm  master's  duty. 
Hill  duty  requires  that  lie  oercise  rea- 
sonahle  care  in  furnishing  reasonably  safO 


Instounfflts,  and  tliat  be  exercise  a  like 
degree  of  care  in  making  repairs.  Another 
uceptlcm  of  this  natnre  pertains  to  the 
definition  of  ordinary  care  of  tbe  de- 
fendant as  audi  care  as  is  emrdsed  by  ax- 
dlnarlly  careful  and  prudent  persoiui  of  plaln- 
tUTs  age,  intelligence,  and  experience,  and 
knowledge.  The  court  manlfesfly  misap- 
plied tills  deflnitloo  to  this  defendant,  when 
It  was  intoided  to  refer  to  plaintiff.  Tlie 
error  la  not  likely  to  occur  oo  another  trial. 

The  exceptions  to  rulings  on  evidence  re- 
late mainly  to  infringements  on  the  rights  of 
cross-examination.  Since  a  new  trial  must 
be  granted,  discussion  of  them  is  unnecea- 
sary.  The  aceptfons  do  not  present  ques- 
tions wbldi  show  a  mtstafcen  view  of  tba 
principles  but  relate  to  the  application  of 
weU-establUfhed  inineiples  In  tbe  particulars 
suggested.  The  cross-examlnationB  by  de- 
fendant anpear  to  liave  bem  too  much 
restricted.  A  party  should  not  be  deprived 
ai  tbb  right  by  so  llmltiiv  the  scope  at  tiie 
cross-examination  that  tbe  value  and  weight 
of  tlie  evidence  given  oa  direct  examination 
may  not  be  fully  tested. 

It  is  fnrtbor  contended  tliat  conned  waa 
permitted  to  indulge  in  improper  argument 
to  the  Jiuy,  over  defendant's  objection.  It 
appears  that  plalntifF  requested  a  view  of 
tbe  machine  at  defendants  shop^  and  tliat 
this  was  assmted  to  by  the  defendant;  diat 
tbe  court  the  Jury,  and  counsel  tor  both 
parties  viewed  and  Inspected  the  machine  In 
the  shop,  and  that  it  was  op«ated  at  plaln- 
tUTs  request  In  thetar  presence;  that  plalntift 
did  not  request  the  prodnctlim  of  the  ma- 
chine at  at  any  at  Its  parta  In  court;  and  that 
defendant  made  no  offer  of  It  or  of  any  of 
Its  parta  as  an  exhibit  during  the  trial.  The 
macbine  waa  Installed  and  In  use  In  the 
factory;  Ite  size  and  weight  evidently  made 
It  difficult  to  transpwt^  and  detachmrat  of 
Its  parts  would  have  prevented  Its  use.  TTn- 
der  these  dircumstaneee,  plaintiff's  counsel 
argued  that  such  absence  of  the  machine  and 
its  detachable  parts  was  evidence  tending  to 
show  tbe  defendant  guilty  of  the  negligence 
charged.  The  court  upon  ol^ectlon  to  such 
comment  ruled  that  defendant  had  the  right 
bnt  was  not  compelled  to  produce  the  ma- 
chine,  and  that  coupsd  justifiably  argued 
that  snch  nonproductlon  tended  to  rtfote  de- 
fendant's claim  that  the  machine  was  free 
from  ail  discoverable  defects.  Tbe  serious 
effect  ot  sucb  comments  before  a  jury  Is 
perfectly  obvious.  Was  it  proper  argument 
under  tbe  circumstances?  We  cannot  re- 
gard it  aa  witiiln  tbe  field  of  legitimate  ar- 
gument It  is  a  charge  that  defendant  with- 
held evidence  which  would  have  siqtported 
plalntUTs  dalm  and  have  refuted  defoid- 
ant'a  claim  concwning  the  condition  of  the 
machine.  Sudi  an  Imputatloa  was  refuted 
by  defendants  ctrnduct  In  fKely  submit- 
ting to  a  full  ln«pectIon  of  tbe  machine,  and 
tbe  operation  of  It  In  the  presence  of  the 
Jury  and  the  opposite  party  and  his  counsel. 
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It  1«  not  niggeBted  Out  plalntlfl  was,  In  aiv 
particular,  deprived  of  the  fullest  opportuni- 
ty to  nsmine  Am  machine;  nor  did  he  aak 
that  It  or  any  of  Ita  parti  bo  prodnced  t^^ 
def^xl^ttt  aa  an  exUUt  npon  Uie  trial.  It 
appears  that  defendant  had  done  everything 
within  reaaonable  reQnlrematt  to  eapoBo  the 
machine  to  the  view  of  the  conrt  and  the 
]ni7  as  erldoioe  of  Ita  condition  at  the  time 
of  the  acdden^  and  thla  conduct  Mly  re- 
butted anr  presamptlon  that  It  withheld  0ie 
machine  m  any  of  its  parta  aa  erlOaice  from 
alnlater  motivea.  The  proceeding  comfrialn- 
ed  of  was  highly  prejudicial  under  the  dr- 
(^□matancei;  and  conatttnted  reveraltde  m<- 
lOT.  MacCarthy  t.  Whltcomb.  110  Wla.  118, 
8S  N.  W.  707,  and  casea  dted;  Wlgmore  on 
Brldenee,  I  2S6  et  seq.;  Batea  t.  Morris,  1(0. 
Ala.  282,  18  South.  188;  Crawford  t.  State, 
112  Ala.  1,  21  South.  214. 

Error  Is  assigned  upon  the  refusal  of  the 
court  to  direct  a  Tordlct  In  defendant's  fa- 
vor, upon  tiie  ground  that  under  the  un- 
disputed &cts  It  appeared  that  plaintiff  had 
asaumed  the  risk  <^  this  Injury  as  Incident 
to  his  employment,  and  that  he  was  guilty 
ot  contributory  negllgwice.  Upon  this  ques- 
tion the  Justices  are  equally  divided  In  opin- 
ion. In  accoidance  with  tbn  established 
practice  In  the  treatment  of  such  a  situs tloa, 
no  (^tnlon  wUl  be  filed  on  this  question. 

JudgmoDt  reversed,  and  the  action  re- 
manded tor  a  new  trial. 


JOHNSON  V.  ST.  PAUL  &  W.  GOAL  GO. 
(Supreme  Conrt  of  Wiseonsln.  Jan.  8,  1006.) 

1.  BvmsKCB— Rbs  Oxsta— BXOLUUTIOnS  OP 

BTBTAjniERB. 

An  exclamation  by  one  present  at  the  time 
of  an  accidoit,  made  almost  inunedlately  after 
the  aoeident  and  at  the  scene  of  the  acclaent.  to 
the  effect  that  **the  hook  hit  hfan,"  was  ras 
geetsB  of  the  accident. 

[Eid.  Note. — For  casea  in  point,  see  voL  20, 
Gent.  Dig.  Evidence,  |  802.] 

2.  MA.STEB  AlTD  SeBVAUT — Il7JtrBIE8  TO  SERV- 
ANT— ^Actions — SumoiEHOT  or  Evidence:— 
Gauss  oi-  Injubt. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence held  sufficient  to  make  a  question  for  the 
jury  as  to  whether  plaintiff  was  struck  a 
swinging  hook  as  alleged. 
8.  SAHB — NEOUOKIfCE.- 

In  an  action  for  injuries  to  a  servant,  evi- 
dence held  safficient  to  support  a  finding  that 
a  hook  which  struck  plaintiff  was  raised  wlUi 
negligeat  speed  and  was  swinging  violently. 
4.  Same — ^Assuuption  or  Risk — Ehowudqi 
or  Dangeb. 

A  servant  does  not,  as  a  matter  of  law,  as- 
sume the  risk  of  a  hoisting  hook  t>eing  raised 
with  negligent  speed,  where  he  has  no  knowl- 
edge or  reason  to  expect  that  it  will  be  so  raised. 

[Ed.  Note. — For  casea  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  H  574-600.] 

6.  SaUE — CONTBIBOTOBT  NEQUGENOE. 

In  an  action  for  Injuries  to  a  servant,  evi- 
dence h^d  insufficient  to  show,  as  a  matter  of 
law,  that  plaintiff  was  guilty  of  contributory 
neglisence  in  failing  to  watch  a  hoisting  hook 
by  which  he  was  struck  and  to  steady  it  with  a 
guide  book. 


6.  Trial — Specux  VDuncTS — Surncutwor  as 

FimiKos. 

In  an  action  for  injuries  to  a  servant,  a 
negative  answer  to  a  general  question  covet^ 
inf  contributory  negligoice  in  a  qtecial  ▼erdict 
sufficientiy  Includes  a  negation  of  assumption  of 
risk  in  the  absmce  of  a  special  qnestloa  4m  the 
latter  Issue. 

7.  Sahx — Necsssttt  RsquKsrs. 

In- an  action  for  injuries  to  a  servant,  the 
failure  of  tlie  court  to  submit  a  separate  qoes- 
tion  in  the  special  verdict  covering  assumption 
of  risk,  in  addition  to  a  general  question  cover- 
ing contributory  negligence,  is  not  erroneous,  in 
the  absence  of  a  request  for  sudi  a  question  or 
the  presentaticHU  of  an  instmcUott  <m  SflBump- 
tion  of  risk. 

[Ed.  Note. — For  cases  In  point,  see  toL  46^ 
Gent  Dig.  Trial,  i  837.] 

S.  MaBTEB  AlTD  SEBVAflT— iNJUSIEa  TO  SeBV* 
AKT  —  iNOOUPmjIT  FeEXQW  SfiaVAXTTS  — 
SVFFICnCHOT  OF  BVIDEIfOE. 

In  an  action  for  Injuries  to  a  aerrant 
caused  through  the  n^Iigence  of  a  fellow  serv- 
ant, evidence  held  sumciait  to  establish  the  in- 
competency and  bahltual  carelessness  of  the  fel- 
low servant 

9.  Sajo— None*  or  Incomprbkot— Nones 
TO  Fobeuan. 

Notice  of  incompetency  of  a  servant  to  a 
foreman  who  has  supervldon  of  tlie  hicompe- 
tait  servant  and  other  similar  anployfis,  with 
power  to  discharge  them,  is  notice  to  the  master. 

[Ed.  Note. — Fw  cases  In  point,  see  voL  S4. 
Onit  Dig.  Master  and  Servant,  |  34a} 

10.  TBXAL — iKSTBUfTnONB  —  IlIAFFUCABELITT 

or  Evidence. 

A  requested  charge  on  the  general  goestion 
of  defendant's  liabili^,  which  Is  not  applicable 
to  any  question  of  fact  covered  by  a  special 
verdict  submitted  to  the  jury,  is  pnqperiy  ce> 
fnsed. 

11.  Masteb  Ajn>  Sebvakt — Iwcompetemct  op 
Fellow  Servants — Knowledge  of  Mastis. 

It  is  not  necessary  that  a  master  should 
have  actual  knowledge  of  the  development  of  in- 
competency in  a  servant  after  bia  employment 
In  order  to  render  him  liable  to  another  servant 
for  the  negligence  of  the  Incompetent  servant; 
but  It  is  sufficient  if.  In  the  exercise  of  reason- 
able care,  he  should  ascertain  the  tact  of  soch 
Incompetency. 

lEd.  Note. — ^For  cases  In  point,  see  voL  S4, 
Gent  Dig.  Master  and  Servant,  |  343-1 

12.  Saue — ^Actions — Instbuctioivs. 

In  an  action  for  injuries  to  a  servant,  a 
charge  that  ordinary  care  Is  such  care  as  the 
great  mass  of  mankind  would  have  exercised 
"under  the  same  circnmstances"  la  sufllcientir 
accurate,  without  adding  thereto  the  words  "en- 
gaged in  a  similar  employment" 
18.  DiscovEBT— Examination  Betobb  Tsial 
—Use  as  evidence. 

Under  Rev.  St  189S,  {  4096.  aa  amended 
by  Laws  1901,  p.  828,  c.  244,  authorising  the 
examination  before  trial  of  tlie  president  secre- 
tary, or  other  principal  officer  of  a  corporation 
which  is  a  party  to  the  action,  the  examination 
of  a  principal  officer  of  a  corporation  defendant 
is  in  effect  the  examination  of  a  party,  and  the 
deposition  taken  on  that  examination  may  be 
read  in  evidence,  althou^  depment  is  pre— it 
in  court  at  the  trial. 

14.  DAUAGKS — ^PEBSOKAL  IKJUBIES — AMOUKt 

OF  VEBDICT. 

In  an  action  for  injuries  to  a  servant  16 
years  of  age.  employed  as  a  hatch  tender  on- 
loading  vessels,  the  evidence  showed  that  plain- 
tiff fell  a  distance  of  nearly  80  feet  and  was 
suffering  ill  effects  of  the  accident  at  the  time 
of  the  trial,  which  was  more  than  three  months 
after  the  accident  The  testimony  of  experts 
as  to  whether  there  were  resulting  permanent 
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disabilltleB  wu  ramflfetiiis.  Htitd,  that  a  t»- 
COTery  of  $3,000  wafi  not  excessive. 

[Ed.  Note. — For  casee  in  point,  Me  TOL  16. 
Oent.  Dig.  Damaget,  H  87%  878.] 

Appeal  from  Snpwlw  CSonrt,  Donglaa  Goim- 
^ ;  a  Smltb.  Judge 

Acttoa  by  Biaw  Jcdmson,  an  Infant,  by 
Mary  Jobnaon,  Ua  ffoardlan  ad  litem,  agalnat 
tbe  Bt  Paul  ft  Western  Coal  Company. 
Vnan  a  Judgment  fbr  plaintiff,  defoidant  ap* 
pealB.  Affirmed. 

This  Is  an  action  to  recover  damages  for 
personal  Injuries  suffered  by  the  plaintiff 
July  16,  1904.  The  defendant  was  and  Is  a 
corporation  operating  a  large  coal  dock  at 
the  city  of  Superior,  where  coal  Is  unloaded 
from  vessels  by  machinery  and  loaded  Into 
cars.  On  the  date  aforesaid  the  plalntUT,  a 
boy  then  16  years  of  age,  was  employed  by 
the  defendant  as  a  hatch  tender,  and  was  In 
some  manner  precipitated  through  one  of 
tbe  open  hatches  of  a  vessel  then  l>eing  un- 
loaded at  the  dock,  and  received  serious  in- 
juries. The  plaintiff's  claim  Is  that  he  was  i 
struck  by  a  heavy  sheave  and  tiook  used  to 
lower  coal  but&ets  Into  the  vessel,  and  that 
he  was  so  struck  by  reason  of  the  negligence 
of  an  Incompetent  »nploy4  of  the  defendant 
called  a  bolster,  who  was  operating  the 
sheave  and  hook,  and  that  the  defendant 
knew,  or  onght  to  have  known,  of  such  In- 
competence. The  evidence  showed  that  up- 
on the  defendant's  coal  dock  there  w^  main- 
tained at  the  time  of  the  accident  eight  on- 
loading  rigs  or  derricks,  which  were  used  in 
removing  coal  from  vessels  lying  at  the  doA, 
by  machinery  operated  by  steam  power ;  that 
these  rigs  are  timber  structures  of  consider- 
able belgbt,  located  along  the  edge  or  face 
of  the  dock,  and  placed  upon  wheels  resting 
upon  trucks  running  the  full  lei^th  of  tbe 
dodc,  so  that  they  can  be  moved  laterally  to 
the  exact  point  desired  for  unloading  coal 
from  ressels;  that  each  rig  has  an  engine 
room  In  the  lower  part,  above  which  is  a 
small  hoisting  house,  where  the  bolster  stands  | 
and  operates  two  levers  controlling  the  hoist- 
ing apparatus ;  that  on  the  right  of  the  holst- 
Ing  house  Is  a  bin  or  hopper  in  which  the 
coal  Is  dnmped  as  It  is  brought  up  teom  the 
boat,  and  passes  Into  small  cars  below  and 
back  of  this  bin,  and  on  the  same  level  Is 
a  room  In  which  the  hoisting  drums  and 
friction  wheels,  which  are  operated  by  the 
bolster's  levers,  are  located;  that  about  20 
feet  above  the  platform  upon  which  the  hoist- 
ing house  Is  placed  there  Is  a  boom  80  feet 
In  length,  extending  from  the  rig  outward 
and  over  the  boat  to  be  unloaded,  upon  the 
top  of  which  boom  are  rolls,  upon  which  rolls 
a  small  four-wheeled  Iron  carriage  Is  placed 
which  runs  from  the  rig  out  to  the  md  of 
the  boom  and  bade  Into  the  rig  and  carries 
two  sheaves  for  the  wire  rope  or  hoisting 
line  to  pass  over;  that  at  the  end  of  the 
boom  is  a  small  sheave  for  the  rope,  which 
ti  attadMd  to  tbe  outer  end  of  tbe  carrlast^ 


to  pass  over,  which  rope  Is  called  tba  car- 
riage line,  and  passes  back  into  tbe  ma- 
chinery house  and  around  a  drum,  the  other 
end  twlng  attached  to  tbe  inner  and  of  the 
carriage,  so  that  the  holst»  may  apply,  by 
his  lever,  a  friction  wheel  to  tbe  drum,  and 
as  the  carriage  line  winds  or  unwinds  the 
carriage  moves  In  or  out  upon  the  boom; 
that  the  hoisting  line  passes  over  one  of  the 
sheaves  in  the  carriage  and  then  down  to  tbe 
bolstlng  book  and  sheave,  and  thence  back  to 
and  through  tbe  carriage  again  to  another 
hoisting  drum,  to  which  It  Is  attached,  which 
drum  Is  operated  also  by  the  holster  by 
means  of  a  friction  wheel,  and  as  the  hoist- 
ing line  Is  wound  op  or  unwound  upon  tlie 
drum  the  hook  and  sheave  Is  either  raised 
or  lowered,  into  the  vessel  t>elow ;  that  the 
hoisting  hook  and  sheave,  which  is  thus  low- 
ered Into  the  vessel,  is  a  heavy  apparatus, 
some  2^  feet  in  length,  and  upon  it  are 
fastened  coal  buckets ;  that  the  holster,  stand' 
Ing  In  the  hoisting  house.  Is  able  to  see  the 
I  vessel  and  hatchway  below  through  windows 
In  tbe  house,  and  can  see  the  coal  bucket 
as  It  descends  or  rises,  nntll  It  gets  down 
into  tbe  hold  of  the  boat;  that  the  holster 
operates  the  machinery  by  the  use  of  the 
two  levm,  the  left-hand  lever  controlling  the 
carriage  line  and  the  rl^^t-hand  lew  con- 
trolling the  hoisting  line,  both  at  which  lines 
are  wound  and  unwound  upon  the  drams, 
which  drums  are  set  in  motion  by  the  ap- 
plication of  friction  wheels  controlled  by  the 
levers ;  that  the  coal  ba<&et  la  lowered  Into 
the  hold  of  the  boat  through  the  hatch  by 
means  of  the  carriage  carrying  the  bucket  out 
on  the  boom  to  the  lowering  point,  and  that 
the  hatch  tender  Is  stationed  on  tbe  deck 
of  the  vessel  by  the  side  of  the  op^  batch, 
and  gives  signals  to  the  holster  wbra  to  low- 
er  tbe  bucket  into  the  hold  of  the  vessel  and 
when  to  raise  tbe  bucket  or  hook  from  the 
hold,  accordingly  as  be  sees  that  everything 
is  clear  In  the  hold;  that  In  the  hold  are 
I  stationed  six  coal  beavers,  working  in  sets 
'Of  two,  and  that  three  buckets  are  used  to 
keep  the  rig  In  active  operation;  that  as 
soon  as  an  empty  bu<^et  Is  lowered  the  men 
to  whom  It  belongs  seize  it  and  carry  it  away 
from  the  cent^  of  the  hatch  to  the  side  to 
flU  It,  and  then  take  off  the  hook,  and  the 
men  that  have  a  filled  bucket  attach  tbe  book 
to  their  bucket,  and  tb^  hatch  tender  gives 
the  signal  to  the  bolster  to  start  the  bucket, 
and  as  It  swings  up  from  the  hold  it  Is 
steadied,  flrat  by  the  coal  heavers  and  then 
by  the  hatch  tend^,  who  has  an  Iron  hook 
for  that  purpose,  so  that  It  may  rise  without 
swinging  until  It  reaches  the  carriage,  which. 
In  the  meantime  has  been  started  toward 
the  bin  by  the  holster;  that  as  the  bndiet 
reaches  a  point  over  the  bin  the  bail  strikes 
an  automatic  dumper,  causing  the  bucket 
to  be  dumped  Into  the  bin.  The  evidence 
further  shows  that  one  Mertes  was  acting  as 
bolstor  upon  tbe  rig  In  questkm  on  the  day 
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of  the  accWent,  mod  that  the  plaintiff  was 
acting  u  batcb  tendo*  at  one  of  the  hatches 
upon  the  steamer  Hoyt,  which  was  then  un- 
loading coal  at  the  dock;  that  the  dedc  of 
the  boat  at  the  time  of  the  accldoit  was 
about  15  feet  above  the  doA  floor,  and  that 
th^  was  a  ladder  at  the  stem  of  the  boat, 
used  to  ascend  or  descend  to  and  from  the 
do^  and  boat ;  that  the  boat  in  question  bad 
some  20  batches,  each  28  feet  long  transTerso* 
ly  with  the  boat,  8  feet  wlde^  and  ^  Inches 
apart,  and  each  sor rounded  by  coamings  a 
foot  or  mora  in  belgbt;  that  the  hatch 
throng  whldi  the  rig  ma  operating  was 
hatfiSi  No.  11,  and  that  the  plaJntllf  was  sta- 
tioned at  the  side  of  the  hatch  and  between 
the  aame  and  hatch  Mo.  12 ;  that  the  rig  bad 
been  in  operatiMi  removing  coal  from  this 
hatch  all  the  afternoon  npm  the  day  of  tb» 
accident,  and  that  the  whistle  blew  tta  atop- 
ping  work  at  6:4S  p.  m.;  that  jast  at  tbis 
time  an  empty  bnt^et  was  being  lowered 
Into  the  hatch,  and  as  It  reached  the  coal 
heaven  tibe  hatch  tendra  gave  notice  to  than 
that  tbe  whistle  had  blown,  and  the  coal 
heavwfl  disengaged  the  book  from  the  back- 
et and  It  started  to  swing;  fbat  the  plain- 
tiff, whai  he  saw  that  the  hook  was  dis- 
engaged and  started  to  awing,  gave  the  holst- 
er, Uertea,  the  signal  to  raise  tlie  hook,  and 
turned  at  once  to  plds.  op  the  box  upon  which 
be  bad  been  sitting  and  bis  guide  hook,  to 
leave  his  work.  The  plaintiff  testifies  that 
white  he  was  picldng  up  his  box  his  side  was 
toward  the  hatch,  and  he  saw  something 
black  against  his  cheek,  and  that  was  the 
last  that  he  remembered.  It  Is  nndiapnted 
that  he  f^ll  into  hatch  No.  12  with  his  box 
and  hook,  and  struck  upon  the  bottom  of  the 
boat,  a  distance  of  some  27  feet,  and  suf- 
fered severe  injuries. 

The  Jury  rendered  a  special  verdict  as 
fallows:  "(1)  Was  the  plaintiff,  Elner  John- 
son, injured  on  July  6,  1904,  while  In  the 
employ  of  the  defendant,  by  being  struck  by 
the  sustaining  hook  or  block,  causing  bim  to 
fall  through  a  batch  down  into  the  bold  of 
the  steamer  Hoyt,  which  was  then  being  un- 
loaded at  the  dock  of  the  defendant  located 
at  Superior,  Wis.?  A.  Yes.  If  you  answer 
question  1  'Yes,'  then  answer  question  2  and 
the  other  questions.  (2)  Did  the  holster, 
Mertes,  exercise  ordinary  care  In  raising  the 
block  and  sustaining  hook  out  of  the  hold  of 
the  vessel  at  the  time  the  plaintiff  was 
struck?  A.  No.  &)  Was  the  holster,  Mert- 
es, a  competent  man  to  perform  the  duties 
of  bolster?  A.  No.  (4)  Did  the  defendant, 
prior  to  the  Injury  to  plaintiff,  have  knowl- 
edge that  Mertes  was  an  Incompetent  holster? 
A.  Y^  (0)  Was  the  Incompetency  of  the 
bolster,  Mertes,  the  proximate  cause  of  the 
Injury  to  plaintiff?  A.  Yes.  (6)  Was  the 
plaintiff,  Einer  Johnson,  guilty  of  any  want 
of  ordinary  care  that  contributed  to  the  In- 
jury? A.  No.  (7)  If  the  plaintiff  should  re- 
cover In  this  case,  at  what  amount  do  you 
awBosi  hU  damages?  A.  $4,000;"  The  de- 


fendant moved  to  strike  out  and  duuige 
outain  answers  In  tbe  vpecM  verdict  and 
for  Judgment  upon  tiie  verdict;  also  for 
Judgment  notwithstanding  the  verdict;  also 
for  new  trial — all  of  which  motions  were 
overruled,  except  that  a  new  trial  was  grant- 
ed oa  the  ground  of  excessive  damages,  un- 
less tba  plaintiff  slMiuld  remit  11,000  from  the 
verdict;  In  which  case  a  new  trial  was  denied. 
The  plaintiff  elected  to  make  the  remtosion, 
and  Judgment  was  entered  for  $3,000  dam- 
ages and  costs,  and  the  defendant  appeals. 

H.  H.  Grace  (a  O.  Hunter,  of  counBel),  tm 
appellant   Victor  LInley,  toe  re^Kmdent 

WINSLOW,  J.  (after  stating  the  factsi. 
The  errors  claimed  by  the  appellant  will  be 
briefly  considered. 

I.  It  is  contended  that  there  is  no  sufficient 
proof  to  show  that  the  hook  and  sheave  hit 
the  plaintiff,  but  that  it  Is  ooncluaively  shown 
that  the  hook  and  sheave  were  not  elevated 
above  the  deck.  It  Is  true  there  was  evidence 
from  a  number  of  witnesses  that  the  book 
was  not  raised  above  the  deck  at  the  dose  of 
work  on  the  night  of  the  accident  but  re- 
mained suspended  a  foot  or  more  below  the 
deck  all  night  There  is,  however,  the  posi- 
tive evidence  of  one  witness,  a  boy  19  years 
of  age,  who  testifies  that  he  was  standing  on 
the  deck  of  the  boat  about  25  feet  from  the 
plaintiff,  and  was  looking  towards  him  at  the 
time  the  whistle  blew;  that  he  saw  tbe  hook 
and  block  come  out  of  the  hatch  quitdLer  than 
was  usual  when  the  bucket  was  on,  and 
swinging  lengthwise  of  the  boat  toward  the 
plaintiff;  that  be  saw  the  plslntlff  stoop  to 
pick  up  bis  box,  and  that  he  Just  straightened 
up  and  then  fell  over  Into  the  next  hatch. 
Another  wltn^,  who  was  at  work  la  tlie*liold 
pushli^  buckets  under  another  batoh  at  the 
time,  from  20  to  20  feet  distant  from  the  place 
where  the  boy  fell,  teatlflea  that  be  saw  tbe 
boy  fall,  and  went  to  him  as  soon  as  be  fell: 
that  he  struck  on  his  hip  first  and  thai  oa 
his  back;  that  witness  tbea  started  up  the 
ladder  and  hollowed  to  the  foreman  to  tele- 
phone  for  a  doctor,  and  went  back  and  beard 
some  one  say,  '*The  book  hit  him.**  Tbis  ex- 
clamation was  clearly  a  part  of  the  res  gestie 
of  the  accldoit  The  plaiutiff  testified  that 
he  turned  and  picked  up  his  box.  and  was 
Just  straightening  himself  up,  when  be  saw 
something  black  right  against  bis  cheek,  and 
that  was  the  last  he  remembered  till  be  re- 
gained consciousness  for  a  mommt  in  th« 
hold  after  his  fall.  In  addition  to  tbis  It 
was  shown  that  the  plaintiff's  right  cheek 
was  swelled  and  discolored  as  though  It  bad 
been  hit  by  something,  and  that  the  swelllDir 
was  visible  for  two  or  more  weeks.  In  riev 
of  tlie  fact  that  there  was  nothing  ei«e  swlnfc- 
Ing  which  could  have  hit  tbe  plaintiff,  we  re- 
gard this  evidence  as  entirely  snflSclent  to 
carry  the  question  to  the  Jury. 

2.  It  is  claimed  that  there  was  no  proof 
that  Mertes,  the  holster,  was  guilty  of  any 
negligenceu  The  n^llgence  claimed  by  tbi 
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plalntlfl  iB  that  tbe  boliter  started  tha  hook 
and  blo(&  wltb  a  Jerk,  and  Tery  rapidly,  tbos 
catuliig  It  to  awluK  violently,  when  the  cna- 
tom  was  to  raise  the  hook,  when  empty,  more 
slowly  than  when  it  was  loaded.  The  evl- 
dMice  tended  to  show  that  It  was  entirely 
poasiUe  tor  the  holster  to  regulate,  within 
certain  limits,  the  weed  wltb  which  the  boa^ 
or  the  hoolc  and  bndcet  came  up.  While  it 
was  shown  that  the  power  diaft  always  ran 
Mt  snhatantlaUy  the  same  rate  of  speed.  It 
also  appeared  that  the  power  was  commnnl- 
cated  to  the  dnmis  by  trtetlon  wheds,  and 
that  the  hoists  could  n^nlate  the  application 
of  the  frlctioa  by  means  of  bis  lerers,  so  that 
the  dmms  would  reTolve  at  a  moderate  rate 
of  speed  or  at  a  greater  rate  as  he  duM^ 
and  could  start  the  hook  gently  or  with  a 
jerk.  The  evidence  tended  also  to  show  that 
wbea  the  bolster  received  the  signal  to  raise 
the  hook  at  the  time  in  question  he  started 
more  rapidly  than  was  naoal  with  an  unpty 
btwk,  and  gave  it  a  JeA  which  set  it  swing- 
ing violently,  and  that  as  it  was  coming  np 
it  stmck  the  Iron  at  the  side  of  the  hatch, 
thus  Increasing  the  swinging  motion.  Mertes 
Himself  testified  as  ft}Uow8:  "Wbra  he 
{plaintiff]  hollered,  of  course,  be  pltbed  np 
his  box  and  went  a^ay,  so  I  paid  no  more 
attmUon  to  him.  So  I  Jnst  raised  op  ont 
of  my  position,  and  I  ketched  the  lever  xrtOx 
both  hands,  ai^  this  line  had  tbe  hook  on  it 
They  had  thrown  the  bock,  and  the  hook  was 
swinging,  and  she  came  Jap  swlngliq;  in  that 
position;  bnt  I  didn't  stop.  She  stmiA  under 
tbe  steel,  and  the  hoo^  Jumped  np.  I  kept 
on  going  just  the  same.  I  didn't  stop  till  I 
seen  the  man  come  running.  He  stopped  me." 
Comment  on  this  seems  unnecesaair.  It  af- 
forcte  ample  ground  for  a  finding  tliat  tbe 
hoolk  was  raised  wltb  negligent  speed  and 
swinging  violently. 

8.  Again,  it  Is  contended  that  the  plaintiff 
assumed  the  ritft  as  matter  of  law,  or  was  at 
least  gnllty  of  contributory  negligence,  be- 
cause be  did  not  wateh  the  hook  and  steady 
It  with  his  guide  hook  until  it  came  above 
tbe  de(^,  as  It  Is  claimed  his  duty  was  to  do. 
Upon  the  first  point  it  is  enough  to  say  that 
there  was  sufBclent  evidence  tending  to 
show  that  It  was  customary  to  raise  the 
empty  IkkA  at  moderate  speed,  and  there  was 
practically  no  evidence  that  tbe  plaintiff  bad 
any  reason  to  expect  that  Mertes  would  raise 
it  with  a  Jerk  or  with  great  rapidity  at  tbe 
time  in  question.  It  cannot  be  said  as  matter 
of  law  that  the  plaintiff  assumed  a  rl8k  of 
which  he  was  uninformed  and  wblcb  he  bad 
no  reason  to  expect  Upon  the  second  point 
it  is  true  that  there  was  considerable  evi- 
dence to  tbe  effect  that  It  was  the  platntlfrs 
duty  to  remain  after  tbe  whistle  blew  and 
watch  tbe  hook  tmtll  it  swung  clear  of  the 
deck,  and  steady  It  If  swinging;  but  there 
was  also  some  evidence  to  the  contrary,  and 
there  was  no  evidence  that  the  plaintiff  had 
ever  been  told  that  such  was  his  duty,  while,  on 


the  contrary,  he  testlfled  directly  Uiat  he  had 
never  been  so  informed.  We  perceive  no 
other  ground  upon  which  it  could  possibly  be 
claimed  that  plalntlfl  was  guilty  of  contribu- 
tory negligoice. 

In  this  connection  it  is  said  that  It  was  er- 
ror not  to  submit  tbe  question  of  assumption 
of  risk  to  tbe  Jury  by  svatato  questim  in  tbe 
spedsl  verdict  This  court  has  held  that 
assamjttlon  of  risk  Is  a  form  of  oontributoir 
negligence;  hence  a  negsUve  answer  to  the 
general  questlcm  covering  contributory  n^U- 
gence  logically  Includes  also  assumption  of 
risk,  in  0ie  absence  of  a  special  questlw  as 
to  tliat  special  phase  of  contributory  laeli- 
gence.  Hennesey  t.  G.  &  N.  W.  I^.  Co.,  SO 
Wis.  108,  74  N.  W.  654;  Dugal  v.  Chippewa 
Falls,  101  Wis.  883,  77  N.  W.  878.  Xo  special 
question  was  ssked,  sua  instruction  present- 
ed, on  the  question  ot  assumption  of  risk; 
hence  no  error  can  be  predicated  upon  the 
failure  of  the  court  to  submit  a  separate 
question  covering  It 

4.  Some  complaint  is  made  in  appellant's 
brief  of  the  nnsatlBfactory  character  of  tbe 
evidence  relied  on  to  sliow  that  Mertes  was  an 
Incompetent  and  careless  holster;  but  as 
no  error  Is  assigned  upon  any  of  the  rulings 
admitting  such  evidwce,  we  are  relieved 
from  considering  the  correctness  of  the 
rulings.  Hie  broMl  claim  Is  made,  however, 
that  QiB  evidence  was  Insufficient  to  prove 
Incompetency.  The  testimony  on  this  point 
was  considerable  In  volume.  It  ccmslsted  of 
testimony  of  various  co-laborers  to  the 
effect  that  Uertes  trequmtly  Jwked  the 
buckets  violently,  that  he  would  drop  the 
bucket  down  tUI  It  struck  hard  on  fbe  floor 
of  tbe  boat,  that  at  times  he  ran  the  carriage 
off  tbe  track,  that  he  dropped  coal  more  than 
other  twisters  by  Jerking  the  buckets,  that 
he  smoked  while  on  duty,  which  was  against 
flie  rules,  that  he  had  the  reputation  of 
beli^  a  careless  holster,  and  that  when  the 
men  swore  at  blm  <ni  account  of  bis  care- 
lessness in  handling  buckets  he  laughed  at 
them.  There  was  proof,  not  only  of  specific 
Instances  of  carelessness,  but  also  of  habttt 
of  carelessness  and  of  r^utatlon.  Without 
attempting  to  state  the  testimony  in  detail. 
It  must  be  sufficient  to  say  that  It  seems 
amply  sufficient  to  warrant  tbe  finding  of  the 
Jury  on  that  point  There  was  also  much 
evidence  that  bis  negligent  and  careless 
babite  were  known  to  the  foreman  of  the 
dock,  who  had  supervision  of  the  work  of  the 
hoisters  and  other  employ^,  with  power  to 
discharge  in  case  of  incompetency.  Notice  of 
incompetency  to  such  an  employ^  is  notice 
to  the  principal.  B.  &  O.  R.  Co.  v.  Hen- 
thome.  73  Fed.  634.  IB  a  a  A.  623,  43 
U.  S.  App.  113. 

6.  The  following  instruction,  requested  by 
defendant  was  refused,  and  error  is  claimed 
because  of  such  refusal:  "You  are  Instructed 
that  if  the  defendant  used  reasonable  care 
In  tbe  employment  of  the  holster,  Mertes, 


Digitized,  by 


106S 


106  NOBTHWB8TBBN  RBPORTBR. 


CWlM. 


and  was  aatisfled  that  he  waa  a  fit  and  com- 
petent man  to  perform  the  duties  of  holster, 
the  defendant  performed  his  foil  duty,  and 
la  not  liable  for  a  careless  act  of  the  holster, 
unless  the  holster,  between  the  hiring  of  the 
holster  and  the  time  of  the  accident,  became 
incompetent  and  the  defendant  had  knowl- 
edge thereof."  There  are  two  answov  to 
this  assignment  of  error:  First,  the  In- 
struction la  one  touching  the  general  ques- 
tion of  the  liability  of  the  defendant,  is  not 
applicable  to  any  of  the  questions  of  fact 
submitted  by  the  special  rerdlct,  and  hence 
could  not  properly  be  glren  to  the  Jury. 
Second,  it  is  erroneous  because  it  requires 
tbat  the  defendant  should  have  actual  knowl- 
edge of  the  subsequently  acquired  Incom- 
petency of  the  servant,  whereas  It  la  suffl- 
clent  If  In  the  exercise  of  reasonable  care  the 
defendant  should  bare  ascertained  the  fact 
of  such  incompetency.  Kamp  t.  Coxe  Broa. 
&  Co.,  122  Wis.  206,  9»  N.  W.  866. 

6.  The  court  Instructed  tbe  Jury  that 
"ordinary  care  In  such  a  case  la  such  care 
as  the  great  mass  of  mankind  would  bare 
exercised  under  the  same  circumstances."  It 
l8  claimed  that  this  definition  Is  erroneous, 
because  It  dtd  not  also  add  the  words 
gaged  in  a  similar  employment."  It  aeraie 
sufficient  to  say  In  answer  to  this  that  the 
words  "under  the  same  drcumstances"  neces- 
sarily Include  the  idea  of  a  similar  employ- 
ment The  definition  seems  sufficiently  ac- 
curate, under  the  recent  case  of  Pumorlo 
T.  City  of  Merrill,  126  Wis.  — ,  108  N.  W. 
461,  though  It  would  be  more  accurate  had 
It  read  "such  care  as  the  great  mass  of 
mankind  ordinarily  [or  usually]  exercise 
under  the  same  or  similar  etrcumatancea." 

7.  The  deposition  of  James  Patton,  an 
officer  of  the  defendant  company  and  the 
superintendent  of  the  dock,  was  taken  before 
the  trial  under  the  proTlslons  of  section  4096, 
Bev.  St  1808,  and  was  lecelved  add  read  in 
flf^dence  against  the  defendant's  objection, 
based  on  the  ground  that  the  witness  was 
present  In  court  It  la  contended  that  ttila 
was  error  under  llie  ndlng  of  this  court  In 
the  case  of  Hughes  t.  O.,  St  P.,  H.  ft  O.  By. 
Co.,  122  Wis.  258»  99  N.  W.  897.  In  that 
case  the  depositions  of  a  conductor  and 
engineer  of  a  railroad  train,  taken  under 
section  4006  as  amended  by  chapto-  214, 
p.  828,  Laws  1901,  were  held  not  to  be  ad- 
missible when  the  witnesses  were  present  at 
the  trial,  on  the  gronnd  that  Ibey  were 
mere  nnployea,  and  In  no  sense  parties  to 
the  action,  la  Meier  t.  Paulas,  70  Wis. 
166,  86  N.  W.  801,  It  was  held  tiiat  the  ex- 
amination of  a  party  to  the  action  taken 
under  section  4006  waa  a  snbstltate  for  the 
old  bill  of  dlscorery,  and  waa  admlsalble  as 
original  evidence  in  the  nature  of  an  ad- 
mission. Since  that  deelaltm  the  section 
aforeaald  baa  been  amended,  so  that  In  case 
a  prtrate  corporation  be  a  party  the  ex- 
amination of  the  president  secretary,  or 


otiior  principal  officer  of  the  corporation,  or 
of  the  person  who  was  such  president,  sec- 
retary, officer,  agent  or  employe  at  the  time 
of  the  occurrence  of  the  facts  which  are  the 
subject  of  the  examination,  may  be  taken 
under  it  In  the  present  case,  the  examina- 
tion of  Patton  was  not  the  examination 
of  a  mere  employe,  as  in  the  Hughes  Case, 
but  the  examination  of  an  officer  wbo. 
under  the  evidence,  must  be  held  to  be  one 
of  the  principal  officers  of  the  corporation. 
The  question  is  simply  as  to  the  meaning 
and  Intent  of  the  statute  as  amended.  Fairly 
construed,  does  It  make  the  president,  sec- 
retary, or  other  principal  ofRcer  of  a  cor- 
poration In  eCFect  a  party,  so  that  his  ex- 
amination becomes  Independent  evidence  in 
the  case,  notwithstanding  hla  presence  In 
court?  It  seeoia  to  us  quite  obvious  tbat 
this  question  must  be  answwed  in  the 
affirmative.  The  apparent  effort  was  to  give 
the  right  to  obtain  discovery  In  cases  to 
which  a  corporation  is  a  party  as  fully  aa  to 
cases  where  an  Individual  Is  a  party.  Thia 
effort  would  certainly  be  defeated  If  It  be 
held  tbat  the  examination  cannot  be  read 
In  evidence  In  case  the  officer  be  present  in 
court  VIewtog  the  statote  to  the  llffht  of 
toe  defect  to  be  remedied,  we  think  the 
reasonable  construction  Is  tbat  the  examina- 
tion  of  the  officer  named  becomes  the  exam- 
ination of  a  party,  and  may  be  totroduced  In 
evidence  against  tbe  corporation,  under  tlie 
doctrine  ot  the  case  of  Meier  t.  Fanlo^ 
supra. 

8.  It  Is  contended  that  the  damsges,  eren 
as  cut  down  by  the  trial  court  are  excessive. 
The  Injuries  resulting  from  a  fall  of  nearly 
80  feet  were  necessarily  quite  severe  at  tlie 
tima  Whether  toere  are  resulting  perma- 
nent disabilities  was  a  question  to  dilute 
by  tbe  experts.  The  boy  was  still  suffering 
some  111  effects  at  tbe  time  of  tbe  trial  of  the 
action,  more  than  three  niontbs  after  the 
accident  We  have  examtoed  toe  evidence 
and  do  not  feel  that  we  can  say  that  this 
damages  finally  adjudged  are  ezcesslTSb 

Judgment  afflrmed. 


TOWN  or  SAXVILM  v.  BABTLBTT. 
(Supreme  Court  of  Wisconsto.  Jan.  9,  19060 

PAtTPCBS  —  RBCOVKBT  or  EZPBHDITDBia — T.T- 
ABIXJTY   or   CHUJ}  —  StATUTSS— CONBTBtTC- 

Tion. 

Bev.  St  1898,  I  1S02,  declarea  that  the 
father,  mother,  and  children,  being  of  sofficieat 
ability,  of  any  poor  person  unable  to  matotain 
himsdf,  shall  at  their  own  charge  matotato 
snch  poor  person  to  manner  ^^loved  hj  the 
snpendsors  ot  the  town  where  sudi  poor  per> 
son  may  be,  and  on  failare  so  to  do  tne  snper- 
vUon  may  apply  to  tlie  county  Judze  for  an  or- 
der to  compd  such  reli^.  etc.  Section  1503  pro- 
vides that  the  county  jodge  shaU  reqabw  relief 
to  be  fiven  first  by  the  nther,  ot,  if  none,  by 
the  children,  and  declarea  tiiat  the  order  sfaaJl 
specify  the  sums  which  shall  he  sufficient  and 
section  1006  provides  tliat  the  saperviows  may 
recova  of  such  relatives  the  soms  prsscribsi 


Digitized  by 


TOWN  OF  SAXVILLB  t.  BABTLSTT. 


1053 


bj  the  ordw  for  ever;  week  the  order  sball  be 
disobeyed,  etc.  Held,  that  such  sections  wen 
pro8i»ectivfl  ]n  character,  and 'did  not  entltl* 
the  town  to  recover  asainst  a  son  for  past 
eontribntions  mada  to  ruiere  hii  panpor  fathar 
before  proceedings  wei«  brought  to  compel  tiM 
■on  to  contribntft 

Appeal  from  drcult  Oonrt,  Wai^fba 
Chnmty ;  James  J.  Didc,  Judges 

Action  b7  the  town  of  Sazville  against 
John  Bartiett  From  a  Judgment  fin  de- 
fendant, plaintiff  appeals.  Affirmed. 

B.  F.  Klleen  and  Park  A  Carpentw,  for 
appellant.   John  A.  Kelly,  for  respondent 

WINSLOW,  J.  TbiB  action  was  brought 
to  recover  certain  amonnts  paid  oat  by  the 
plaintiff  (a  town  of  Waushara  county)  for 
the  support,  care,  and  medical  attendance 
during  his  last  illness  of  one  Alexander  Bart- 
iett, a  resident  of  the  plaintiff  town  and  al- 
lied to  have  been  a  pauper,  who  was  taken 
111  Jone  21,  1901,  In  said  town,  and  died 
November  Ist  following.  The  claim  also  in- 
cluded necessary  funeral  expenses.  All  the 
Items  claimed  were  furnished  by  direction  of 
the  supervisors  of  the  plaintiff  town.  The 
defendant  Is  a  son  of  the  deceased,  residing 
In  Waukesha  county,  and  was  of  sufficient 
ability  to  care  for  bis  father,  but  bad  made 
no  contract  to  do  so.  October  28,  1901,  the 
supervisors  of  the  plaintiff  town  commenced 
proceedings  before  the  county  Judge  of  Wau- 
shara county,  by  notice  served  on  the  de- 
fendant under  section  1602,  Rev.  St  1898,  to 
compel  him  to  relieve  his  father.  This  ap- 
plication did  not  come  to  a  hearing  until  No* 
▼ember  27th  following,  and  after  the  death 
of  Alexander  Bartiett  when  the  county  judge 
made  an  order  requiring  the  defendant  to  pay 
the  sums  expended  by  the  town  aforesaid, 
with  costs,  which  the  defendant  refused  to 
do,  and  this  action  was  brought  The  ac- 
tion was  brought  to  trial  before  a  Jury,  but 
at  the  close  of  the  evidence  the  conrt  with- 
drew the  case  from  the  Jury  and  subsequently 
made  flndlngs  substantially  as  above  stated, 
and  found,  In  addition,  that  Alexander  Bart- 
iett was  not  a  pauper,  and  rendered  Judg- 
ment for  the  defendant  from  which  the 
plaintiff  appeals. 

The  appellant  claims  (1)  that  the  ques- 
tion whether  Alexander  Bartiett  was  a  pau- 
p«*  or  not  was  a  disputed  question  of  fact 
ander  the  evidence  which  should  have  been 
anbmltted  to  the  Jury ;  and  (2)  that  If  the 
Jory  decided  tbia  question  In  the  affirmative, 
the  defendant  was  liable  for  Alexander's  sup- 
port and  foneral  expeues,  under  section 
1002,  supra. 

For  the  purposes  of  the  decision  of  this 
case,  we  sball  asstone  that  the  first  point  Is 
well  taken,  and  consider  simply  the  question 
of  the  defendant's  liability  upon  the  hypoth- 
esis that  his  father  was,  in  fact  s  paup«. 
The  appellant's  counsel  frankly  admit  that 
the  common  law  imposes  no  obligation  upon 
a  acm  to  snpport  his  panpw  paroit  bat  iik> 


slats  that  the  defmdant  Is  liable  imdsr  sec- 
tUu  160!^  supra.  That  section  piovidea''  as 
follows :  *rrhe  fathtt,  motb«,  and  dUMren. 
being  ftf  floffldait  abllltr,  of  any  poor  poaon 
who  la  blind,  old,  lame,  impotent  or  decrepit 
so  as  to  be  unable  to  maintain  hlmsdf,  shalL 
at  tbelT  own  charge,  relieve  and  maintain 
Bu(3h  poor  person  In  such  manner  aa  shall  be 
approved  by  the  supervisors  of  the  town 
where  such  person  may  be^  and  upon  failure 
of  any  such  relation  so  to  do  the  supervlsora 
shall  apply  to  the  county  Judge  of  the  county 
wherein  such  poor  person  may  be  for  an  or- 
der to  compel  such  r^ief,  of  which  applica- 
tion at  least  fourteen  days'  notice  In  writ- 
ing shall  be  givoi  by  serving  the  same  upou 
the  person  to  whom  it  Is  directed  In  the  same 
manner  provided  In  section  2686  for  the  serv- 
ice at  summons  in  courts  of  record.  Such 
notice  may  be  so  served  anywhere  within  this 
state."  Section  IOCS  provides  that  the  coun- 
ty Judge  shall  require  relief  to  be  given  first 
by  the  father,  or,  If  there  be  no  father,  then 
by  the  children,  and,  if  there  be  no  children, 
then  by  the  mother,  and  further  provides 
that  If  any  such  relative  Is  unable  wholly 
to  maintain  such  poor  person,  two  relatives 
may  be  required  to  contribute  for  the  pur- 
pose In  proportions  to  be  fixed  by  the  Judge, 
and,  further,  that  If  such  relatives  are  un- 
able together  to  maintain  such  poor  person, 
but  are  able  to  contribute  therefor,  the  Judge 
shall  direct  a  sum  to  be  paid  weekly  by  each 
such  relative  in  proportion  to  his  ability. 
Section  1004  provides  for  the  proceedings  In 
the  hearing,  and  requires  the  Judge  to  make 
an  order  that  such  of  the  relatives  as  are 
of  sufflclmt  ability  shall  maintain  or  con- 
tribute to  the  support  of  the  poor  person, 
which  order  shall  specify  the  sums  which 
will  be  sufficient  for  that  purpose  "to  be  paid 
weekly"  and  specif  the  time  during  which 
It  shall  be  pald^  or  may  leave  the  time  In- 
definite or  until  further  order.  This  section 
also  provides  for  an  appeal  from  the  order  to 
the  circuit  court  Section  1506  provides  that 
In  case  of  neglect  by  any  relative  to  comply 
with  the  order  the  supervisors  may  recover 
of  such  relative  the  sums  prescribed  by  the 
ordw  "for  every  week  the  said  order  shall 
have  been  dlsob^ed  up  to  the  time  of  Judg- 
ment with  costs  of  suit  for  the  use  of  the 
poor." 

It  is  v^  apparent  that  these  sections  are 
prospective  in  their  character,  and  do  not 
contemplate  that  a  town  or  an  Individual 
may  proceed  to  relieve  a  pauper  and  after- 
wards recovOT  the  amounts  expended  of  the 
proper  relative,  but  rather  that  the  super- 
visors, upon  failure  of  such  relative  to  main- 
tain the  pauper  In  a  manner  approved  by 
them,  may  apply  to  the  county  Judge  to  fix 
the  manner  and  amount  of  the  relief  to  be 
given  by  the  relative  or  relatives  In  the 
future,  and  upon  a  failure  to  comply  with 
that  order  may  by  action  recover  the  amounts 
unpaid  under  the  order  for  the  use  of  the 
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poor,  nita  la  plainly  a  case  when  a  new 
T\ibt  baa  been  cnated  and  a  complete  reme- 
dy for  Its  enforeonait  baa  been  proTlded 
with  It  n»  law  te  well  MtOed  that  in  sncb 
a  caae  tbe  rmaedy  provided  Is  enlnslve. 
Hall  T.  Hinckley,  82  Wis.  862;  State  ez  reL 
Honser,  122  Wla,  681,  on  page  SdS,  100  N. 
W.  904,  on  pace  984.  This  principle  la  too 
well  eatabUsbed  to  be  questioned  at  tbla  time, 
and  it  Is  fatal  to  UUs  casa  Tbe  saperriBors 
dM  not  ntlUse  the  ranudy  prorlded  by  the 
statute  and  hence  tbe  present  action  must 
fall. 

Jndcment  aflOrmed. 


MUELLER  et  al.  T.  COOK  et  ai. 
(Sapreme  Court  of  Wisconsin.  Jan.  9,  1906.) 

1.  Contra  ore  —  Exbcpted  Oohtuots  —  Bi- 

8CIS8I0N. 

Where  plaintiffs  jpaid  defendants  $24,000 
for  certain  land  and  the  timber  thereon,  ^000 
of  tbe  consideration  being  a  payment  for  the 
opportunity  to  have  defendants  handle  the  tim- 
oer  on  the  land,  at  the  rate  of  $3  per  thousand 
feat  during  certain  specified  years,  tbe  contract 
as  to  liandling  tbe  umtwr  was  not  wholly  ex- 
ecatory,  and  was  therefore  not  subject  to  re- 
scission by  defendants,  t>ecause  of  plaintiffs' 
breach,  readily  remediable  in  an  action  for  dam- 
ages. 

2.  EviDBncB—FAaoi.  Bvidercb— Conbidira- 

TION  OF  CONTBACT. 

Where  plaintiffs  paid  defendants  $24,000, 
$20,000  of  which  was  for  tbe  purctiase  of  cer- 
tain land  and  timber,  and  the  balance  for  de- 
fendants* contract  to  log  the  land  at  $3  per 
thousand  feet  during  certain  years,  parol  evi- 
dence tliat  $4,000  of  the  amount  paid  was  for 
socb  c<Hitract  was  not  objectionable  as  contra- 
dictini  the  deed  to  tha  land,  in  which  $24,000  was 
named  as  the  etnuideratlon  for  the  convqrance. 

[Ed.  Note. — For  cases  in  point,  see  voL  20; 
Gent  Dig.  Evidence,  H  19l£4917.] 

8.  CoNTaACTe—BBBAOB— Waives— QnroppcL. 

A  logging  contract  provided  that  defend- 
ants would  log  certain  hind  for  $3  per  thousand 
feet  during  the  logging  seasons  of  1901-02  and 
1902-^,  and  tliat  defendants  should  do  the 
work  agreed  on  during  the  first  of  such  logging 
seasons,  unless  notified  by  plaintiffs  prior  to 
July  1,  1901,  that  they  desired  the  same  done 
the  succeeding  season.  On  August  28,  1901, 
plaintiffs  notined  defendants  that  th^  had  not 
yet  made  satisfactory  arrangements  for  the 
transportation  of  the  logs,  and  not  to  com- 
mence l(^ging  until  arrangements  were  made; 
and  defendants  on  the  next  day  informed  plain- 
tiffs that,  If  the  timber  was  to  be  put  in  duriag 
the  first  season,  they  must  be  notified  at  least 
by  September  10th  following.  Plaintiffs  gave 
no  notice  until  after  that  date,  when  defendants 
refused  to  do  the  logging  that  season.  Eeld, 
that  plaintiffs'  failure  to  give  defendants  no- 
tice to  commence  on  or  before  September  10th 
constituted  a  waivw  of  defendants*  obligation 
to  log  the  first  season,  and  estopped  plaintiffs 
from  claiming  a  breach  of  defenoants*  contract 
1^  their  refusal  to  do  so. 

Appeal  from  Superior  Oourt,  DonglaB 
Gonnty;  C.  Smith,  Judge. 

Action  by  Frank  W.  Mudler  and  othwa 
against  Wirt  H.  Gook  and  others.  From  a 
judgment  In  favor  of  defendant^  plaintiffs 
appeal.  AflSrmed. 


Complaint  in  Snbatance. 

Decemba>  10th,  1900,  defendants  couTeyed 
the  pine  timber,  estimated  at  3,774,340  feet, 
suitable  for  saw  logs  on  lands  in  Carlton 
coun^,  Minnesota,  for  $24,000,  and  promise 
of  a  cwtzact  to  1<^  the  same  and  pnt  tbe 
logs  on  ears  on  the  Eastern  Hallway  of 
Bilnnesota  during  tbe  lof^ng  seasons  of  1901 
and  1802  and  1802  and  1903  for  $3  per  ttaoa- 
aand  feet,  plaintiffs  fumlahlng  the  wrapping 
chains  necesaary  for  tbe  safe  loading  of  audi 
logs.  A  contract  was  accordingly  ratered  in- 
to between  tbe  parties  which  provided,  anmig 
othw  tilings,  that  defendants  should  do  tbe 
work  agreed  upcm  during  the  first  of  Hie  log- 
ging seasons  mentioned,  unlesa  notified  by 
plalntlfffe  prior  to  July  let,  1901,  that  tbey  de- 
sired the  same  done  tbe  succeeding  seasoo. 
The  only  practicable  vray  of  transpwtlng  ttue 
logs  to  plaintiff^  mills,  which  tiie  parties 
contemplated  dtrfng,  was  by  means  of  aald 
railway.  Prior  to  November  11th,  1902,  be- 
cause of  the  arbitrary  conduct  of  the  railway 
compuiy,  plaintlffB  were  unable  to  make  a 
practicable  anangement  tar  the  abipment  of 
the  loga,  but  on  such  date  they  did  so  and 
Immedlatdy  notified  defendants  thereof  re- 
questing tbem  to  proceed  with  the  work, 
which  they  peremptorily  refused  to  do. 
whereby  plalntUfa  were  compiled  to  employ 
another  person  to  do  anch  work,  paying  (4. 
per  thousand  feet,  to  tiielr  damage  In  tbe 
aum  of  $8,778.84.  For  that  they  deoMuided 
ludgmmt  with  Interest  from  April  8th,  ^t03, 
with  costs.  _ 

Answer  In  Snbstanceu 

Tbe  selling  of  tbe  timber  and  maklaR  of 
the  contract  is  admitted.  After  such  ma  Mug 
plaintiffs  requested  defendants  from  time  to 
time  not  to  commence  logging  operationa 
because  tbe  former  were  unable  to  make 
satisfactory  arrangements  with  the  railway 
company  for  transporting  the  logs,  and  tbey 
did  not  wish  such  operationa  commenced  un- 
til such  arrangem^itB  were  perfected.  Tbe 
economical  cutting  of  ttie  timber  and  band- 
ling  of  the  logs  under  the  contract  required 
w(Hrk  to  be  commenced  on  or  about  Septem- 
ber 10th,  1902.  About  Auguat  28th  of  midi 
year  plaintlffa  notlfled  defendants  that  tbey 
bad  not  yet  made  satisfactory  arrangements 
with  the  railway  company  and  not  to  cmn- 
mence  logging  operations  until  mxih  arrange- 
ments could  be  made.  August  20th  tboe- 
after  they  informed  plaintiffs  that  tt  the 
latter  desired  the  timber  put  bi  sa  agreed 
upon  they  muat  give  notice  thereof  by  the 
10th  of  S^tember  following:  PlalntUTa  re- 
fused and  neglected  to  glTO  such  notice,  and 
refused  to  allow  defendants  to  proceed  wttb 
the  logging  operationa  prior  to  Nm*ember 
ilth,  1902.  at  which  time  the  seaKm  was  too 
tar  advsnced  to  permit  of  sndi  fveratlou 
being  commenced  and  the  timber  put  in  wttb- 
out  large  extra  cost  ova  what  would  bafe 
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been  iiecessar7  'bad  tiiey  been  p«iultted  to 
commence  work  as  per  contract,  for  which 
Teaaon  they  declined  to  enter  upon  the  vrork 
as  requested.  The  logging  of  the  timbw 
after  Norember  11th,  1902,  as  alleged.  Is 
admitted. 

At  the  close  of  the  evidence  the  defend- 
anlB  moved  the  conrt  for  a  verdict  In  their 
favor  upon  the  ground  that  the  evidence  con- 
duslvelr  showed  that  plaintiffs  were  not  en- 
'titled  to  recover.  The  motion  was  granted 
and  Judgment  rendered  accordingly. 

H.  T.  Gard,  fw  appellants.  Boas  *  Dwy- 
er,  fbr  raeiKHideDts. 

MARSHALL,  J.  (a^er  stating  the  facts). 
Many  questions  are  discussed  in  the  briefs 
of  counsel  which  do  not  need  more  than  a 
passing  notice,  If  even  that,  as  we  view  the 
case.  On  the  record  there  are,  at  the  most, 
two  ruling  propositions  of  law.  Strictly 
speaking,  there  is  but  one.  The  other  Is 
significant  only  In  that  It  renders  the  theory 
upon  which  the  verdict  was  directed,  and  In 
opposition  to  which  the  learned  counsel  for 
appellants  Invites  consideration  of  the  many 
phases  of  the  law  regarding  rescission  of  con- 
tracts. Inapplicable.  The  second  proposition 
Is  one  which  does  not  seem  to  have  at- 
tracted the  attention  of  counsel  upon  either 
side  or  of  the  trial  court. 

The  complaint  by  appropriate  allegations 
states  that  the  parties  made  a  verbal  con- 
tract, which  in  Its  entirety  called  for  the  pay- 
ment of  (24,000.  by  appellants  to  respond- 
ents for  certain  pine  timber  land,  and  a  writ- 
ten agreement  obligating  the  latter  to  log  the 
timber  and  place  tbe  manufactared  product 
In  the  form  of  saw  logs  on  cars  of  the  East- 
ern Railway  of  Minnesota  for  $3,  per  then- 
sand  feet,  (20,000,  of  the  (24,000,  to  be  con- 
■idered  as  the  real  purchase  price  of  tbe  land, 
— the  price  thereof  independent  of  the  log- 
ging feature, — and  (4,000,  as  an  equivalent 
for  the  opportunity  to  liave  the  timber 
handled  as  indicated  at  (3,  per  thousand 
feet;  that  in  part  execution  of  such  entire 
verbal  contract,  as  to  one  feature  the  land 
was  deeded  to  aE^ellants,  they  paying  the 
(24,000,  agreed  upon,  which  though  named 
Id  the  writing,  in  form,  as  the  consideration 
therefor,  measured  the  sale  price  of  tbe  land 
and  the  agreed  advantage  to  appellants  of 
having  the  timber  handled  as  and  at  the 
price  aforesaid;  and  that  the  verbal  contract 
was  further  in  part  executed  by  the  making 
of  the  stipulated  agreement  as  to  the  timber. 

Now  if  the  amount  named  in  the  deed  was 
the  real  consideration  therefor,  by  itself,  then 
at  the  time  of  the  alleged  breach  of  the  log- 
ging agreement.  It  was  wholly  executory. 
If,  however,  the  sum  of  $4,000,  of  the  (24,000, 
named  In  the  deed  was  paid  respondents  for 
the  opportunity  to  have  the  timber  logged 
and  tbe  logs  put  upon  cars  as  aforesaid  for 
$3.00  per  thoosand  feet,  then  tlw  logging 
agreement  as  part  of  the  entin  transaction 


TBS  not  irtiolly  executory  at  tbe  time  of  the 
supposed  readsBlon.  On  the  contrary  It  was 
executed  on  one  side  in  a  very  substantial 
part  and  not  subject  to  rescission  by  reepond- 
wts  tor  a  mere  breach  of  the  sort  claimed, 
readily  remediable  by  rendering  an  equiva- 
lent for  the  damages  in  money.  2  Parsons 
on  Contracts,  834;  9  C3!yc.  945.  That,  of  course, 
has  nothing  to  do  with  tbe  rule  as  to  entire 
contracts,  that  complete  performance  on  one 
tfde^  unless  waived  by  the  other,  is  essential 
to  put  the  other  in  default;  that  It  Is  a  con- 
dition precedent  to  any  right  of  action 
against  such  other.  Except  for  such  con- 
tracts, which  do  not  Include  the  one  in  hand, 
the  absolute  rlgbt  of  resdsslon  by  one  on  the 
ground  of  a  substantial  breach  by  the  oth«-, 
which  may  be  readily  compensated  for  In 
money  damages,  does  not  exist  In  case  of 
contracts  not  wholly  executory- 
Appellants  ^eavored  to  'establish  that 
feature  of  the  all^^ed  transaction  regarding 
payment  of  a  conslderatlfm  for  the  oppor- 
tunity to  have  the  timber  handled  for  (8,  per 
thousand  feet,  and  tbe  evidence  was  rejected. 
That  is  a  ground  of  complaint  The  theory 
of  the  learned  court  seems  to  have  been  that 
such  evidence  tended  to  contradict  or  vary 
a  written  contract,  and  so  was  incompetent 
under  tbe  familiar  rule  on  that  subject  In 
ttiat  error  was  committed.  The  fact  that 
the  consideration  named  In  the  deed  was 
(24,000,  did  not  militate  against  showing 
that  such  sum  covered  the  sale  price  of  the 
land  and  the  advantage  as  to  the  logging  as 
well.  When  parol  evidence  offered  to  show 
the  real  consideration  for  a  deed  does  not 
contradict  it,  but  merely  shows  those  por- 
tions of  -an  entire  verba)  contract,  in  part 
execution  of  which  the  deed  was  made,  it 
Is  admissible.  That  Is  elementary.  Cuddy 
V.  Foreman,  107  Wis.  619,  83  N.  W.  1103; 
Brader  v.  Brader.  110  Wis.  423.  85  N.  W. 
681;  Lathrop  v.  Humble.  120  Wis.  831,  97 
N.  W.  905;  Butt  v.  Smith,  121  Wis.  566,  99 
N.  W.  328,  105  Am.  St  Rep.  1089.  The  rule 
that  where  persons  elect  to  penAit  some  part 
of  an  entire  verbal  contract  to  rest  in  parol, 
reducing  the  residue  to  writing,  the  part 
not  so  reduced  may  be  established  aliunde 
such  writing,  is  as  well  established  as  the 
one  that  a  written  contract  is  not  subject 
to  variance  or  contradiction  by  parol.  So 
far  as  the  former  rule  is  inconsistent  with 
the  latter  It  Is  regarded  as  an  exception 
thereto.  Hubbard  v.  Marshall,  50  Wis.  822, 
6  N.  W.  497;  Braun  v.  Wisconsin  Rendering 
Company,  92  Wis.  260,  68  N.  W.  196;  Cald- 
well V.  Perkins,  93  Wis.  89,  97  N.  W.  29; 
Corbett  t.  Joannes  (Wis.)  104  N.  W.  60; 
Wharton's  Law  of  Evidence,  i  1051. 

From  what  has  been  said  we  must  view 
the  ruling  on  the  motion  for  a  directed  ver- 
dict as  If  tbe  offered  evidence,  had  it  been 
received,  would  bave  established  the  facts 
which  appellants  purposed  proving  tbereby. 
In  that  light  the  making  of  the  written  con- 
tract was,  as  b^ore  Indicated,  a  mere  ind- 
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dent  of  an  entire  trana action  encnted  In 
part  by  payment  of  f4/)00,  tor  tbe  c^tportn- 
nlt7  of  obtaining  ttie  loggli^  agreanent, 
wblch  wu  not  Bobject  to  reiclaslaai  fbr  a  mne 
breach,  If  anch  breadi  occoireil,  alnoe  the 
reaulttng  damagpa  were  easy  of  ascertain- 
ment and  readily  compensable  payment  of 
a  mon^  eanlTalent 

Notwithstanding  the  foregoing.  It  seems 
the  court  pn^erly  decided  that  appellant  as 
a  matter  of  law  was  not  entitled  to  recora. 
No  breach  of  contract  on  respondttits  part 
was  eBtabllshed.  They  were  entitled  to  pro- 
ceed with  the  logging  operations  In  the 
ordinary  way,  which,  according  to  the  nndle- 
pnted  evidence,  was  to  prepare  for  the  win- 
ter's work  before  thwe  was  any  dangn  of 
being  predndlced  In  that  regard  by  cold 
weather.  There  was  notUng  In  the  writing 
entitling  appellants  to  pnt  any  restraint  up- 
on respratdutif  liberty  in  that  respect  fw  the 
purpose  of  enabling  them  to  obtain  In  ad- 
Tance  of  work  being  commenced  satlsfkctory 
arrangesDents  fts  to  freight  rates.  If  they 
desired  protection  of  that  sort,  they  should 
have  provided  for  It  at  the  ^e  the  writing 
was  mada  The  contract  itself  seems  to 
plainly  contemplate  that  reQ>ondents  ahonld 
have  definite  information  by  July  Ist,  prior 
to  the  l<«^ng  season  In  which  the  timber 
was  to  be  cot,  whether  they  were  to  be  per- 
mitted to  proceed  with  the  wwk  or  not.  It 
will  be  noted  that  resptmdente  a^eed  to  log 
the  timber  during  the  seasons  of  1901  and 
1902  and  1902  and  1908,  with  the  proviso  that 
the  work  should  be  done  the  first  seasoD  un- 
los  th^  were  notified  1^  app^lants  prior 
to  Jnly  1st,  1901.  not  to  do  the  cotthig  untU 
tba  succeeding  season.  In  that  we  see  a 
plain  recognition  of  the  Importance  to  r^ 
■pcmdents  of  knowing  by  midsummer,  prior 
to  the  commencement  of  the  succeeding  log- 
ging season,  whether  0ie  timber  was  to  be 
logged  during  snch  season  or  not. 

Respondents  waived  tlielr  right  unda-  the 
ecmtract  to  the  extmt  of  permitting  api>el- 
lants'  to  have  imtil  September  10th.  1902,  to 
elect  whether  they  wanted  the  contract  exe- 
cuted according  to  Ita  terms.  letter's 
omduct  In  allowing  the  time  conceded  to 
them  to  arrange  their  fr^ht  matter  to 
elapse  without  notifying  respondeate  wheth- 
er to  proceed  or  not,  and  in  keeping  silent 
in  respect  to  the  matter  until  November  11th, 
1902,  waived  reqnlronent  toe  the  timber 
to  be  cut  diulng  tt»  ensuli^  season.  Re- 
spondents did  not  refuse  to  log  the  timber; 
they  did  not  tmnlnate  the  contract  Th^ 
clabned  no  reedsslon  of  the  agreement  in 
their  answer  or  evidence.  Tliey  merely  trrated 
the  conduct  of  appdiants  as  waiving  the  pro- 
vision of  the  writing,  as  regards  putting  In 
the  timber  during  the  logging  eeason  ot  1902 
and  1903.  They  In  part  waived  thefar  agreed 
Uher^  to  proceed  according  to  their  own 
Judgment  In  pr^rlng  tor  the  l<«glng  during 
the  Btnson  of  1902  and  1903.  as  a  favor  to 
appellants,  and  the  lattw  waived  the  provl- 


sitrn  of  the  contract  as  to  the  time  of  lossbig 
tiie  timber.  Tbst  Is  the  whole  matter. 
There  was  no  breach  npon  ^ther  aide  until 
appellants,  disr^rdlng  reqiondentif  riglita 
proceeded  to  log  the  timber.  'Wtte  party 
may  waive  any  itart  of  a  ctmtract  eltber  ei- 
preasly  or  by  acts  or  declarations  indlcathtg 
a  relinqulshmait  of  any  provision  or  part  ot 
a  provision,  and  without  the  performance  of 
which,  unless  reUnqulshed  or  waived,  a  re- 
covery  could  not  be  had."  9  Cyc.  640. 

In  this  case  the  element  of  walvw.  Im- 
plied agreement  and  estoppel,  strictly  so-call- 
ed, as  well,  bar  appdlante  from  sncceaafnlty 
alleging  that  respcmdents  breached  the  log- 
ging agreement.  The  notlficatlcai  to  the  lat- 
ter not  to  make  any  move  to  put  In  the 
timt)er  until  informed  of  satisfactory  ar- 
rangements for  the  transportetloQ  of  tha 
logs  having  been  made,  and  the  notice  back, 
in  effect,  that  such  arrangements  mnst  be 
completed  so  the  wivk  could  proceed  b? 
September  10th,  1902,  If  it  was  desired  to 
have  the  timber  pnt  In  during  the  succeeding 
season,  and  the  failure  to  tfve  notice  in  re- 
turn till  months  atter  the  required  time  by 
necessary  implication  owstitnted  a  waiver 
of  the  contract  as  to  the  time  of  losing  the 
timber,  and  a  mutual  agreement  that  such 
feature  should  not  be  regarded  as  material 
Again,  respondcaita  havhig  relied  vpon  ap- 
pellante*  attitude  in  the  matter  until  a 
change  tbsreot.  If  ^Bdent  as  regarcls  lla* 
blUl7  of  the  fwmer,  would  seriously  embar- 
rass  them,  the  latter  are  precluded  from  be- 
ing heard  to  assert  that  the  attitude  whkOi 
they  voluntarily  assomed  did  not  evliMe  In 
fact  what  It  purported  to  Indicate^  Tt» 
doctrine  of  estoppel  In  pals  appUeh 

The  Judgment  Is  affirmed. 


FANNING  V.  MURPHY. 

(Supreme  Oourt  of  WiscooBln,  Jan.  0,  1900, 
Separate  Opinion.  Jan.  16, 190&) 

1.  ComBAOT  —  AoBEmamr  tob  Bkhsfxt  or 

TBIBD  PBBSON— YaUDITT— 00N8n>BBATXOll. 
If  a  person  for  a  consideration  moving  to 
him  from  another  agrees  to  pay  that  or  any 
other's  debt  to  a  third  poaon,  the  law,  at  mob, 
opwatiDc  npon  the  acta  of  the  Immediate  par- 
ties to  the  transaction,  sapplles  tlie  essentials 
of  privity  between  bucq  person  and  anch  third 
person,  establishing  binding  contractual  rela- 
tions between  them  even  thongh  such  tl^rd 
party  was  a  stranger  to,  and  bad  no  knowledge 
of,  the  transaction. 

[Ed.  Note.— For  cases  in  point,  see  vid.  11, 
Cent  Dig.  Contracts,  fi  800.] 

Z  Sauz— MoDirrcATiON. 

In  case  of  the  establishment  of  contmctnal 
relations  In  the  manner  indicated  In  the  fore- 
going role,  they  cannot  be  subsequratly  varied 
by  any  agreem^t  betweoi  the  immediate  par- 
tieii  to  the  transactim  not  conaeDted  to  by  the 
third  party. 
8.  Saub. 

The  role  last  above  steted  applies  to  a  case 

where  one  takes  a  conveyance  of  real  estate, 
agreeing  as  part  consideration  therefor  to  pay 
the  debt  of  his  grantor  or  that  of  some  oohcr 
person  to  a  third  party. 
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4.  Pbinoipal  Ann  Subxtt— ABsmcFTioir  ov 

Debt— BKUAn  ov  Sxtbett. 

In  case  of  such  an  agreement  as  is  Indi- 
cated In  the  last  foreeoing  rale,  the  new  promis- 
or is  the  principal  debtor  as  regards  both  his 
immediate  promuee  and  the  tliird  party  as  well. 
BO  that  any  agreement  made  Iwtween  the  second 
promisor  and  the  original  promisee,  pr^ndi- 
cial  to  the  original  promisor,  operates  to  di»* 
cfaarse  the  latter  the  same  as  in  any  case  of  an 
agreement  between  the  principal  debtor  and  the 
creditor  where  there  is  a  snre^. 
6.  Tbiai^Findisob  of  Faot— GOH(n.U«ZOKB 

OF  Law. 

Findings  of  fact  and  conclnsions  of  law 
should  be  confined  strictly  to  performance  of 
the  du^  imposed  bj  section  2863,  Rev.  8t  189a 
Such  findings  shonid  cover  singlT  and  in  con- 
cise langaage  the  pleaded  facta  without  anv  ad- 
dition by  way  ot  argament  or  recitation  of  erl* 
denc& 

6.  Pbinoifai,   akd    SuBsnr  —  Riqhts  or 

SUBETT. 

It  is  essential  to  the  preserration  of  a 
surety's  rights  against  hia  co-sorety  that  ht 
■hould  pay  the  indebtednees  under  compnlaion. 

lEd.  Note. — ^For  cases  in  point,  see  toL  40, 
CenL  Dig.  Principal  and  Soretj,  |  615.] 

7.  Sams— CouFULSOBT  Patuxht. 

In  case  of  a  principal  debtor,  a  surety,  the 
debt  being  in  default,  and  of  the  latter  paying 
the  aam«  for  his  protection,  without  being 
coerced  taito  doing  so,  such  payment  Is  com- 
pulsory within  the  rule  last  aforesaid. 
&  Sauk. 

If  a  surety  for  bis  protection  pays  off  the 
d^t  for  which  he  is  liable,  but  does  so  in  the 
form  of  a  purchase,  taking  an  assignment  of 
the  securities  to  himself,  or  to  some  third  per- 
BOn  for  his  use,  having  In  mind,  however,  only 
the  better  protection  of  his  rights  of  subroga- 
tloB  and  contribution,' the  traiuactton  amounts 
to  a  paymmt  as  to  snch  rights. 

O.  PBinCIPAL  AND  StTBETT— RtOHTB  OW  CxED- 

rroB— Ekfoboement  against  Surbtt. 

A  creditor  entitled  to  resort  to  a  prtndpal 
debtor  and  a  surety  for  the  discbarge  of  his 
claim,  owes  no  duty  to  the  latter  of  active 
vigilance  to  collect  the  debt  of  the  principal. 
The  law  tmpoaes  the  duty  of  activity  in  such 
circumstances  on  the  surety  rather  tlian  on  the 
creditor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Suretr,  1  812.] 

10.  Sahk— fimuTT— SuBBooATiov— Comsz- 

BUTION. 

At  all  times  after  the  maturity  of  an  in- 
debtedness, for  the  payment  of  which  there  is 
a  principal  and  sureties,  any  one  of  the  latter 
maj  pay  off  the  same  for  his  protection  and 
enforce  his  rights  of  subrogation  and  contrlba- 
tion. 

[Ed.  Note. — For  cases  in  point,  see  voL  40, 
Cent  Dig.  Principal  and  Surety,  |  615.] 

11.  Sahk  — Beleask  or  Subxtt— Bxtbnbior 

or  TlMK. 

In  case  of  a  principal  debtor  and  surety, 
any  valid  extension  of  the  time  of  payment  ol 
the  debt  at  the  request  of  the  former,  without 
the  consent  of  the  latter,  discharges  the  surety. 

[Ed.  Note.— For  cases  in  point,  see  vol.  40; 
Cent  Dtg;  Principal  and  Surety,  |  186.] 

12.  Saux. 

It  is  essential  to  a  valid  extension  of  the 

time  of  i>ayment  of  an  indebtednras  under  the 
foregoing  rule,  that  the  transaction  should  in- 
volve all  the  essentials  of  a  binding  contract, 
•flectoally  tying  the  bands  of  the  creditor  as 
regards  enfordng  payment  of  the  debt  until 
the  expiration  of  the  agreed  time.  There  must 
b«  a  reasonably  definite  time  agreed  upon  and 
an  agread  eqaiTalwt  rendered  for  the  «teD^<Hi, 
and  that  equivalent  mast  be  a  real  eonsidera- 
^  10BN.W.(-4n 


tlon, — something  more  than  ^e  payee  would  be 
entitled  to  in  case  of  a  mere  inddttedness  of 
the  payor  by  allowing  the  debt  to  ran  past  due. 

[Ed.  Note.— For  cases  In  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Surety,  H  2U-21&] 

18.  Saici. 

A  mere  reguest  for  the  -extension  of  the 
due  date  of  a  debt  at  the  contract  rate  of  in- 
terest and  consent  thereto,  does  not  satirfy  the 
essentials  of  a  binding  contract  for  an  exten- 
sion within  the  rul^  above  indicated. 
(Syllabus  by  the  Judge.) 

Ap[}eal  from  Circuit  Court,  Douglas  Coun- 
ty; A,  J.  Vlnje,  Judge. 

Action  by  W.  R.  Falmiiig  against  J.  T. 
Murphy.  Judgment  for  plaintiff  and  defend- 
ant appeals.  Affirmed. 

A  consolidated  action  to  toredoM  a  mort- 
gage  and  obtain  a  judgment  enfordng 
the  persanal  liability  of  one  claimed  to  be 
liable  twe  the  mMtgage  Ind^tedneeB  to  the 
plaintiff  aa  a  cthpromlBor  upon  the  note 
secured  by  the  mortgage  and  in  the  mortgage 
as  well. 

April  IB,  1890,  J.T.  Mnrpby,  D.a  SnUlTan, 
M.  Hnipl^  and  W.  B.  Faimiiig  mortseceA 
lands  owned  b7  <liem  to  the  Siq>wl(«  A 
Dalntli  Loan  ft  DdWitnre  Company  to  se- 
cure the  payment,  three  years  after  the  date 
of  soch  mortgace,  of  a  95,000,  note  of  the 
mortgagees  with  Interest  tbereon^at  the  rata 
of  8  per  out  per  annmn,  psyable  seml'«miiial- 
ly.  The  mortgage  contained  all  the  provi- 
sions ooomion  to  soch  Instmments,  and  also 
this:  "And  the  said  parties  of  the  first  part, 
for  themselves  and  their  belrs,  erecntors,  ad- 
ministrators -and  assigns,  hereby  covenant 
and  agree  to  and  with  the  said  party  of  the 
Beccmd  part,  its  sncoessors  and  asrigns,  as 
follows,  to-vit:  that  they  will  pay  to  the 
said  purty  of  the  second  part,  Its  successors 
and  assigns,  the  sum  of  money  above  speci- 
fled,  with  Interest  accmlng  thereon,  at  the 
times  and  in  the  manner  stated  In  said  note 
and  coapona,  together  with  all  costs  and  ex- 
penses, it  any  there  be;"  September  18, 
1888,  the  mortgage  and  note  were  for  value 
assigned  to  the  Northern  Trust  Company. 
October  14,  1896,  audi  company  for  value 
paid  by  the  plaintiff  and  at  his  regaest  assign- 
ed the  note  and  mortgage  to  Mary  A.  Mc- 
Nealy,  and  on  October  10th  she  assigned  the 
same  to  him.  The  assignments  were  ,record- 
ed,  except  the  lasL  The  one  to  Mary  A. 
McNealy  was  made  solely  for  the  boieflt  of 
plalntUL  She  was  nsed  as  a  convenient 
Inatramoit  to  better  preserve,  as  he  supposed, 
his  rights  as  against  his  co^oretles.  April 
16,  1890,  the  mor^agors  ccmveyed  the  mort- 
gf^ed  premises  to  W.  R.  O'Heam,  he  assom- 
Ing  and  agreeing  to  pay  as  part  consideration 
for  the  property  the  mortg^  Indebtedness. 
April  11^  1890,  be  conveyed  a  two-thirds  In- 
terest In  the  premises  to  B.  O.  Jones  and 
Edgar  A.  JjB  Clair,  they  as  part  consideration 
therefor  assmnlug  and  agreeing  to  pay  a 
corresponding  proportion  of  the  mortgage  In- 
debtedness. June  5,  1890,  said  Le  Olair  en- 
vied his  Intmst  In  the  premises  to  said 
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O'Hearn  and  Jones,  they  aBsmnins  and  agree- 
ing as  a  part  consideration  therefor  to  pay 
one-third  of  said  indebtedness.  Subsequent 
to  O'Heam'a  taking  an  intwest  In  the  prop- 
wtj  be,  acting  for  himself  and  Jones,  April 
IS,  1880,  paid  and  took  iq>  some  past  due 
interest  coupons.  April  11, 1883,  O'Hearn  on 
behalf  of  himself  and  Jones,  th^  being  then 
sole  owners  of  the  mortgaged  premises,  ap- 
plied to  the  holder  of  the  note  and  mortgage 
for  an  extension  of  the  time  of  payment  for 
one  year,  which  application  was  granted. 
The  transaction  in  req;>ect  thereto  consisted 
of  a  mere  request  for  an  extension  and  con- 
sent thereto,  the  agent  of  the  holder  of  the 
note,  aSBomlng  to  act  pursuant  to  such  re- 
quest and  consent  endorsing  on  the  back  of 
tbe  note  these  words:  "This  note,  by  mutual 
agreement,  Is  extended  for  one  year  from 
April  15th,  1898,  at  per  cent,  payable  semi- 
annual. Interest  having  been  paid  to  April 
IStb,  1893,  and  all  coupons  surrendered." 
Later,  after  the  Northern  Trust  Company  be- 
came the  owner  of  tbe  securities,  default  was 
made  In  respect  to  both  principal  and  Inters 
whereupon  under  threat  of  collection  thereof 
against  the  pn^Mr^  of  the  plaintiff  being 
forced,  and  upon  the  promise  of  J.  T.  Unrphy 
to  pay  bis  propw  proportion  as  soon  as  lie 
WEB  able  to  do  80,  plaintiff  paid  tbe  amount 
due  on  the  note  and  caused  the  securities 
to  be  assigned  to  Mary  A.  UcNealy.  he  being 
adidsed  by  counsel  to  that  course  as  the  one 
beat  calculated  to  ivotect  his  rights  against 
other  parties  liable  i^on  Oie  paper.  On  May 
28, 1802,  he  commenced  an  action  against  J.  T. 
Murphy  to  record  tbe  proportlim  it  was  sup- 
posed he  should  bear  of  tbe  burden  oi  dla- 
charglng  tbe  mortgage  Indebtedneaa,  alleg- 
ing that  plaintlff'a  other  co-malcers  on  the 
note  wwe  nm-realdente  or  InsolTent  July 
28,  1802,  plaintiff  commenced  an  action 
against  all  persons  taitereated  In  the  real 
eetote  and  ail  those  who  were  supposed  by 
tbe  plalntlfl  to  be  personally  liable  for  tbe 
mortgage  indebtedness  or  any  part  thereof, 
to  foreclose  the  mortgage  and  enforce  such 
personal  liability.  The  two  actions  wore 
cmisolldated  and  tried  as  on&  The  court, 
upon  the  evidence,  firand  tacts  as  above  In- 
dicatedf  and  also  all  facts  necessary  to  a 
judgment  of  foreclosure  In  the  action,  and 
the  following:  The  only  party  appearing  and 
defending  in  the  action  was  J.  T.  Murphy. 
Interest  was  paid  upim  the  note  to  September 
1,  1886.  Afta  plaintiff  pnrdiased  the  note 
and  mortgage  J.  T.  Murphy  on  several  oc- 
casions pnmlsed  to  pay  bla  proper  proportion 
but  n^lected  to  do  so.  That  resulted  in  tiie 
commoicement  of  the  two  actions.  The 
iHirtles  liable,  at  that  w^  liable,  for  llie 
payment  of  tbe  mortgage  ind^ednesa  In  ad- 
dltltm  to  the  plaintiff  are  J.  T.  Muipby,  D. 
O.  Sullivan,  M.  Murphy.  W.  R.  O'Hearn,  B. 
O.  JoDes  and  Edward  Le  Olalr.  D.  O.  Sul- 
livan KoA  M.  Murphy  are  non-reridents  of 
tbe  state  and  have  been  for  five  or  ^  years. 
Defandante  O'Hearn  and  Le  Glair  are  la* 


solvent  and  have  been  since  1883.  Said  Jones 
was  insolvent  from  tbe  year  1893  to  the  time 
of  blB  death,  which  occurred  prior  to  tbe 
commencement  of  this  action.  On  April  18, 
1904,  there  was  due  on  the  note  and  mortgage. 
Including  back  taxes,  ¥9,272.07.  The  amount 
which  plaintiff  paid  for  tbe  note  and  mort- 
gage, with  Interest  thneon  firom  the  time 
of  such  payment  to  the  filing  of  Oie  finding, 
leas  (100,  paid  to  blm  for  Interest,  was 
571.17.  O'Hearn  and  Jones  gave  no  cou- 
slderation  for  the  extension  of  tbe  note 
granted  at  their  request  The  sonunons  and 
complaint  against  J.  T.  Murpby.  in  tlie  ac- 
tion for  contribution,  was  saved  upon  him 
within  six  years  after  Fanning  paid  or  par- 
chased  tlie  note.  Tbe  summons  and  com- 
plaint in  the  fbreclosure  actioa  was  sen-ed 
upon  said  Murphy  more  than  six  years  after 
such  payment.  The  two  actions  were  ooq- 
solldated  at  Murphy's  request  wltboat  preju- 
dice to  tbe  date  of  the  commencement  of  tbe 
action  as  regards  his  personal  liability  being 
considered  to  be  May  28,  1902.  On  sucb 
findings  tbe  court  found  as  matters  of  law. 
that  by  reason  of  tbe  provisions  of  tbe  deeds 
to  which  O'Hearn.  Jones  and  Le  Clair  were 
parties  they  became  principal  ddittors  and 
J.  T.  Murphy,  Bf.  Murphy,  SulUvan  and  Fan- 
ning sureties  upon  the  note  as  betwem  the 
makers  tbereof  and  thomselres;  that  thrae 
was  no  binding  omitract  extending  tbe  time 
tta  the  payment  the  note;  that  Fanning 
was  entitled  to  a  ftweelosnre  Judgment  as 
prayed  for  In  the  complaint  to  re-lmburse 
blm  tor  the  amount  vbUA  be  paid  tax  the 
note  and  mortgage,  and  6  per  cmt  Interest 
thereon  from  the  time  of  aoch  payment,  and 
all  sums  paid  by  htm  for  taxes,  with  Intec^ 
eat  thereon,  and  •olidtor'a  tees  and  coots 
and  dlBbnrsementa  In  tbe  action,  and  further 
entitled  to  a  judgment  ftv  deStdoM^  acatnet 
defendant  Murphy  for  tme-half  of  the  unonnt 
of  whatever  d^^dency  there  ml^  be.  Judg- 
ment was  entered  accordingly  tnaa  irtildi  de- 
ttodaot  Murpby  appealed. 

John  Brennan  (Louis  Hanlteh,  of  connseli, 
for  appellant  H.  H.  Grace,  for  reqKtndent 

MABBHALU  J.  {•ttse  stetlng  the  t*.ctid. 
There  are  many  dedslons  ot  tills  court  as 
regards  the  stetns  of  one  who  has  for  a 
conalderatltm  moving  to  him  from  another 
agreed  to  pay  the  tatter's  debt  to  a  tiilid 
pwson,  BUch  third  person  beSng  a  atiai^cr 
to  the  transaction,  such  as  the  Agnemeat  In- 
volved hen  where  tin  grantee  of  real^  as- 
sumed and  agreed  to  pay  the  indebtedneaa 
of  his  grantor  or  some  otiier  party  oocmed 
upon  such  jiroperty  as  consideration  in  wMe 
or  In  part  tor  the  oonveyanea  The  sub- 
ject was  last  fol^  dlacoesed  by  tide  ooort 
In  Tweeddale  t.  Tweeddal^  116  Wla.  617,  98 
N.  W.  440,  SI  L  B.  A.  508,  80  Am.  St.  Rep. 
lOOS,  tiie  most  significant  of  tiie  prevloai 
decisions  of  tiie  court  b^ng  referred  to.  It 
was  tbrae  Bald  that  uixm  tbe  tranaactioa 
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beSng  ennpleted  betveen  fhe  partlM  thmto 
the  pRHDlaor  becomes  abeolnWy  boosd  to 
the  thbd  person  rcgazdless  of  whether  he 
has  any  knowledge  of  the  matter  or  renders 
any  consideration  for  his  new  security;  that 
no  privity  between  tiie  promisor  and  the 
third  party  is  essential  to  die  liability,  ex- 
cept that  wblch  the  law  o^afbift  npon  the 
acta  of  the  parties  creates.  The  Idea  that 
the  law  so  operating  will  cr^te  snch  prlrlty, 
enabling  the  third  perscm  to  eatorcs  by  ac- 
tlcm  at  law  the  promise  made  for  his  benefit, 
and  that  nerertheless  his  status  as  regards 
the  promtoor  may,  Btter  the  bappenlng  of 
the  transaction  creating  it,  be  changed  with- 
out bis  consent,  was  rejected.  The  relations 
existing  betwe«i  the  promisor  and  the  prom- 
isee In  sncb  circumstanced.  It  has  been  said, 
are  those  of  principal  and  surety.— that  the 
promlsOT  takes  Hn  x^ace  of  his  prcnnlsee,  the 
latter  becomhig  surety  tm  him.  so  that  In 
the  erent  of  such  promisee  paying  the  debt 
he  has  his  remedy  over  against  bis  promisor. 
SUtes  T.  ThompstHi,  88  Wis.  829.  TB  N.  W. 
774.  Whether,  hi  sncA  drcumstances,  as  re-' 
gards  the  credltmr  the  status  of  the  original 
debtor  is  changed  to  that  of  a  sorely,  does 
not  seem  to  hSTo  beoi  hoetofore  decided 
Xry  tills  court 

In  those  Jurlsdlctiona  where  the  nature 
<a  the  rdatlons  between  the  promisor  and  a 
third  pnrsoD.  are  held  to  be  the  same  as  tiiey 
are  here.  In  respect  to  the  ftumer  being 
equitably  and  legaUy  liable  to  the  latter.  It 
has  been  iwld  that  a  variance  of  the  original 
conteact  between  a  third  person  and  the 
debtor  without  the  consent  of  the  original 
debtor,  dlscbarges  the  latter  trom  all  llaUl- 
Ity,  where  a  similar  Tarlance  by  agreement 
between  any  princljpal  obligor  and  obligee 
would  discharge  tbe  surety,  it  being  said  In 
tema  w  In  effect  that  the  tiilrd  person  upon 
b^ng  informed  of  the  rations  between  the 
parties  to  the  transactlim  aff<ndlng  blm  the 
additional  secnrtty  becmnes  in  duty  bound 
to  protect  the  Intorest  of  ttie  orlgtaial  debtor 
to  the  extent  ot  dealing  with  the  person  who 
has  agreed  to  take  bis  place  as  the  one  pri- 
marily liable  for  the  debt  as  tf  the  sole 
liability  of  the  original  debtor  were  tbat  ot 
a  mere  surety.  The  Home  National  Bank  of 
Chicago  T.  Est  of  Waterman,  134  IlL  461* 
29  N.  B.  SOS;  CalTO  t.  Davlea,  7S  N.  Y.  211, 
29  Am.  B^.  180;  Oolgrore  t.  Tallman,  67  N. 
T.  96,  28  Am.  BCD.  90;  Palmer  t.  Purdy. 
83  N.  X.  144;  Qrow  T.  Oarlock,  97  N.  T.  81; 
Guild  T.  Butler.  127  Mass.  386;  Union  Mu- 
tual life  Insurance  Company  t.  Hanford,  143 
U.  8.  186.  12  Sup.  Ct  437,  86  L.  Ed.  118; 
Wayman  t.  Jones,  68  Mo.  App.  818;  Spen- 
cer T.  S{)encer.  95  N.  T.  353;  Geoi^e  v.  An- 
drews. 60  Md.  26,  45  Am.  R^.  706;  Metz  T. 
Todd,  86  Mich:  473;  Bank  r.  Wood,  66  Ma 
App.  214.  The  federal  Supreme  Court  In 
the  case  cited,  speaking  of  tbe  doctrine 
which  obtains  here,  that  one  who  Is  the 
benefldary  <tf  a  promise  made  by  the  grantor 
of  mortgaged  pT«ulses  to  pay  the  mortgage 


indebtedness,  that  one  b^ng  a  stranger  to 
the  transaction,  may  enforce  the  promise 
at  law,  and  that  the  promise  is  Irrevocable 
without  his  consent  said:  "Where  such  Is 
held  to  be  the  ration  of  the  i>arties  the 
coiueauence  must  follow  that  any  suhsegnent 
agrewi«it  of  the  mortgagee  with  the  gran- 
tee, without  the  consent  of  tbe  grantor,  ex- 
tending the  time  of  the  payment  <tf  the  mort- 
gage debt  discharges  the  grantor  from  all 
personal  liability  for  that  debt"  In  Way- 
man  T.  Jcmes,  supra,  it  was  said  that  "there 
Is  no  dlstlnctlMi  between  a  saretyship  creat- 
ed with  the  consent  of  the  credltw  aiiid  that 
which  artaes  by  op«atlMt  of  law.  The  prin- 
ciple is  applicable  alike  In  both  cases,  as  la 
abundantly  shown  by  authorltleB." 

Tbe  learned  counsel  fin-  appellant  as  a 
basis  for  their  claim  that  appellant  waa  dis- 
charged from  all  UaUIlty  tea  the  paymrat 
of  the  mortgage  indebtedness  by  the  trans- 
action mentioned  In  the  stataneut  betweoi 
(yHeam  and  the  owner  of  such  indebted- 
ness, contend  that  the  law  Is  as  above  stated, 
and  to  that  extent  It  seems  that  ctHmsel'a 
posltlott  is  sonnd.  Therefore,  at  tbe  time  of 
the  alleged  extowlon  of  tbe  time  for  payment 
of  the  nuwtgage  Indebtedness,  as  r^;ards  all 
parties  to  the  llt^tlon,  W.  B.  O'Hearn.  B. 
0.  Jones  and  Edgar  A.  Le  Clair  were  prin- 
cipal debtors,  and  J.  T.  Murphy,  D.  G.  Bulll- 
van,  M.  Murphy  and  W.  B.  Fanning  vrere 
suretlea.  Howevo",  tf  the  agreement  for  the 
extension  was  not  binding  for  want  (tf  a  con- 
slderatloD  to  wapport  it  if  notwithstanding 
such  agreemoit  sncb  owner  was  left  free  to 
enforce  payment  of  sudi  indebtedness  after 
the  due  date  ttiereof,  accordii^  to  the  con- 
ditions of  the  note,  and  the  sureties  were 
free  to  take  np  the  same  and  protect  Ibem- 
selves  from  loss  In  the  ordinary  way  in  snch 
cases,  tbe  Nitlre  groundwork  of  appellant's 
position  falls,  leavlrig  nothing  In  the  record 
affecting,  prejudicially,  his  liability  to  re- 
spondent as  a  co-sure^,  except  some  minw 
matters  which  are  inefficient  to  affect  the 
situatlott,  as  we  shall  see. 

We  do  not  ovwlook  the  criticism  of  coun- 
aei  vpon  the  failure  ot  the  trial  court  to  find 
distinctly  as  to  whether  reqiondoit  bought 
the  note,  leaving  no  enfOrcmble  claim  against 
appellant  except  upon  the  note  Itself,  and 
the  Importance  ot  the  statute  of  limitations, 
If  such  were  tbe  fact,  or  whether  he  paid 
It  under  compulsion,  creating  a  liability  up- 
on the  part  of  api}ellant  to  contribute  his 
proportionate  share  as  co-snrety.  The  find- 
ing In  this  respect  end  In  general,  as  re- 
gards the  Judicial  duty  under  sectitm  286S; 
Bev.  St  1898.  as  explained  In  Farmer  v.  St 
Croix  Power  Co.,  117  WIb.  76,  93  N.  W.  830, 
98  Am.  St  Bep.  014,  are  deficient  Th^ 
are  consldoaUy  wcumbered  with  mere 
evidentiary  matters.  Instead  of  such  matters 
being  entirely  omitted,  aa  they  should  be, 
and  only  facts  In  Issue  and  pleaded  facts 
and  the  resulting  conclusions  of  law,  being 
Included.  Findings  should  ner^  be  put  in 
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flw  form  of  a  rcsnmtf  of  tbe  erldenoflb  u  they 
onen  are^  nor  sbonld  th^  Include  mattns  of 
uviunent  In  support  of  the  conclnalona. 
BflschieC  In  tliat  regard,  In  the  opinion  of  the 
writer,  1b  the  natural  result  of  permitting 
oonnsel  for  the  prevalilng  party  to  formu- 
late the  manntf  in  which  the  court  shall  pro- 
nounce Its  decision.  Counsd  however  able 
and  however  appredative  of  the  dutr  of  the 
court  to  qwak  Judldally  In  rendering  Its 
dedsirai,  and  a>  the  statute  commands,  are 
counsel  stUI,  and  the  product  of  th^  ^orts 
to  present  to  the  court  a  form  f <n-  Us  de- 
cMon  Is  very  likely  to  partake  signiflcantly, 
of  partisan  features:  to  be  in  the  nature  of 
llndings  of  fact  sQpported  by  erldoice  and 
argumwt  wititi  such  findings  so  obscured 
by,  or  luTOlred,  In  other  matters  as  to  re- 
quire diligent  search  therefor  in  order  to 
enable  one  to  discorer  the  same.  It  Is  a 
mistake  as  it  seons,  to  suppose  that  such  fea- 
tures add  to  the  stability  of  the  judgment. 
Findings,  coYWlng  tn  logical  order  1h»  plead- 
able and  pleaded  fiicts,  In  concise  and  strict- 
ly Judicial  language,  as  the  law  requires,  are 
by  for  the  safest  bsals  fbr  a  Judgment  to 
rest  upon. 

(hi  the  raised  by  counad  as  to  wheth* 
cr  respondent  came  by  the  note  and  mort- 
gage by  purchase  with  the  Idea  of  makli^ 
an  luTestment,  It  seems  from  the  erldence 
and  findings  that  his  wlude  purpose  was  to 
protect  himself  M^Bt  loss,  so  far  as  prao- 
tlcablei  by  taking  up  the  securities  and  resort- 
ing to  the  mntgaged  propnty  and  the  lia- 
bility of  hla  co-sureties  for  relmbnrs^ent 
He  did  not  art  to  the  matter  until  the  per- 
sons primarily  liable  were  tn  default,  nor  un- 
til be  was  pressed  for  paymoit  by  the  holder 
of  the  note  and  menaced  with  the  prob- 
ability of  his  pnq>er^  b^ng  taken  in  some 
way  to  discharge  the  debt,  if  he  did  not  pro- 
Tide  tax  It  True,  the  trausactiim  was  in  the 
form  of  a  bargain  and  sale  and  respondent 
testified  repeatedly  that  he  bought  the  secor 
Itles,  but  he  also  said  over  and  over  again.  In 
terms  or  In  eftwrt,  that  he  acted  under  ad- 
vice of  counsel  and  had  only  In  mind  protec- 
tion of  himself  against  loss.  There  is  noth- 
tog  to  indicate  that  he  bought  the  paper  as 
an  InTestment,  or  paid  It  Tolnnterlly.  It 
seems  Toy  clear  that,  as  r^ards  the  liabil- 
ity of  his  co-suretlfis  as  contributors,  his  act 
in  taking  up  the  note  and  mortgage  ex- 
ttngolshed  the  original  debt 

True,  It  was  not  permissible  for  respondent 
to  Toltmtarily  pay  the  note  and  then  hold  his 
co-sureties  liable.  Compulsory  payment  was 
essential  to  tlielr  liability,  but  the  surety,  in 
order  to  satisfy  that  Is  not  required  to 
wait  until  the  creditor  extorts  payment  from 
him.  As  so(Hk  as  the  principal  debtor  makes 
default  fhe  surety  may  pay  tiie  Indebted- 
ness  and  seek  contribution  of  his  co-sureties, 
if  there  be  such.  Paymmt  under  tiiose 
drcumstances  Is,  In  le^  eCTect  compulsory. 
In  contemplatitm  of  law,  the  act  Is  character- 
ised by  a  request  from  the  co-surety,  if  thare 


be  such,  to  the  one  acting  In  the  matter  to 
pay  the  debt  and  a  promise  on  the  part  of 
the  fwmer  to  omtrlbute  bis  pnvor  propw- 
tion.  Thus  a  co-surety  la  liaUe  to  contrlb' 
uto  to  the  <we  making  the  paymait  bot2i  i^ 
on  the  ground  of  equlteble  and  le^  obliga- 
tion. Brandt  on  Soretyshlp  0d  Ed.)  vci.  t, 
I  810;  27  American  &  Ekig.  Bbcy  of  Law 
C2d  Ed.)  p.  486,  and  cases  cited.  The  idea 
Is  that  wheaever  a  surety  pays  a  debt  be- 
cause his  liabillV  bas  becoDse  fixed  to  do  so 
by  his  principal's  default  it  Is  not  Tolantary. 
and  when  In  sudi  circumstances  he  takes 
up  the  note  for  the  sMe  purpose  ot  dlsdiar- 
glng  his  oUIgation  as  surety  and  prcpcrTlng 
his  rlghte  of  BUlHogatlon  and  ctntzlbntfam 
the  mere  fact  that  he  does  so  in  tiie  tomx  of 
a  purchase  of  the  securities  does  not  miUtato 
against  Ite  being  In  fact  a  payment  fior  ttie 
purposes  mentioned. 

Hie  learned  counsel 'for  reqmndut  tall* 
to  make  dear  In  his  brief  the  tiieoty,  as  he 
views  the  matter,  loxm  which  the  liability  of 
appellant  was  adjudged,  respecting  whether 
•the  learned  trial  court  held  that  respondent 
paid  the  note  m  boui^t  It  u  an  InTestment 
relying  upon  the  verbal  ^omlse  ot  ajfp^ 
lant  to  pay  his  due  pngwtlon.  Hie  fixings 
are  v«y  Indeflnlte  in  respect  to  the  matter. 
We  agree  with  the  learned  counsd  tor  ap- 
pellant as  to  Ite  being  very  difficult  to  see 
clearly  from  the  decision  tiie  supfMsed  un- 
derlying principles  of  It  nie  recovery  can- 
not be  sustelned  iq»on  the  mere  obligation  of 
appelant  to-re^Hmdent  as  co-surety,  without 
there  was,  to  efCect  at  least  a  paym^t  of 
the  Indebtedness  by  respondent  undo*  com- 
pulsion, as  before  todlcated.  As  it  seems  to 
us,  bowerar,  the  essential  facts  In  that  re- 
gard are  estebllshed  by  the  evidence. 

It  Is  suggested  \xy  counsel  that  appellant 
was  released  by  laches  of  the  holder  of  the 
note  and  mntgag^  In  that  he  did  not  pro- 
ceed with  diligence  to  collect  the  indebted- 
ness  after  the  same  became  du&  The  oon- 
duslve  answer  to  that  Is,  as  counsel  for  re- 
spondent suggests,  the  payee  of  an  Instru- 
ment havtog  a  prindpal  obligor  and  surety 
owes  no  duty  of  active  vigilance  to  the  latt^ 
to  enfOTce  collection  of  the  todebtedness. 
The  way  Is  open  to  the  surety  at  any  time 
after  default  of  his  prindpal  to  pay  the  debt 
and  reimburse  himself  by  enforcing  the  ob- 
ligation of  such  prindpal  and  the  co-sureties, 
if  there  be  such.  Harris  v.  Newdl,  42  Wis. 
687;  Updike  v.  Lane,  78  Va.  132;  Alexander 
V,  Byrd,  85  Va.  6»0,  8  a  B.  377.  "The  surety 
has  no  right  to  say  that  he  Is  discharged 
from  his  debt  *  *  *  if  all  he  rests  upon 
Is  the  passive  c<Hiduct  of  the  creditor  in  not 
suing.  He  must  use  diligence,,  and  take 
such  effectual  means  as  will  enable  him  to 
call  on  the  creditor  elthw  to  sQe,  or  give 
him,  the  surety,  the  means  of  suing.**  Lord 
Eldon  to  Byre  v.  Everett  2  Buss.  381.  So,  aa 
it  Is  said,  tile  duty  of  activity  Is  Imposed 
law  on  the  surety  to  protect  hlo^df 
rather  than  on  the  creditor  to  protect  Ubl 
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Tbe  ficvegotng  covers  all  the  matttts  dla- 
coBsed  in  tbe  briefs  of  couQsel,  which  are 
considered  of  sufficient  importance  to  war- 
rant special  mention  in  this  opinion,  except 
the  question  of  whether  there  was  a  valid 
extension  of  tbe  note,  in  view  of  the  con- 
clusion we  have  reached  in  respect  to  that 
matter.  It  is  conceded  that,  waiving  other 
qnestlona,  which  have  been  decided  adverse 
to  ai^ellant,  he  cannot  recover  unless  bis 
obligation  of  suretyship  vras  discharged  by 
a  valid  extension  of  the  time  for  payment  of 
the  note  by  the  agreement  between  O'Heam 
and  the  Superior  and  Dnlntb  Loan  ft  De- 
benture Company. 

As  indicated  in  the  statement,  the  trans- 
action as  to  the  extension  consisted  of  a 
request  by  O'Hearn  on  behalf  of  himself 
apd  Jones,  who  were  tbe  principal  debtors, 
made  before  the  note  was  due  for  an  exten- 
sion of  the  time  of  payment  thereof,  and 
the  granting  of  such  reque&t  Some  signifi- 
cance is  claimed  for  the  circumstance  that 
the  holder  of  the  note,  after  such  request 
and  consent,  entered  the  result  upon  tbe  loan 
register  as  a  renewal  of  the  loan,  but  we  are 
unable  to  perceive  how  the  mere  bookkeeping 
feature  of  the  matter,  with  which  O'Heam 
was  in  no  way  concerned,  cuts  any  figure 
whatever.  Further  significance  is  claimed 
for  the  fact  that  after  the  extension  agree- 
ment, so-called,  was  made,  respondent  paid 
an  installment  of  Interest,  which  fell  due 
three  days  after  such  extension.  The  pay- 
ment of  interest  was  not  a  condition  of  the 
extension,  and  if  it  were  otherwise,  such 
payment  was  only  compliance  with  the  ob- 
ligation of  the  payor  inde[>endently  of  any 
extension.  It  cannot  be  properly  referred  to 
as  a  consideration  supporting  a  new  contract 
The  law  is  well  settled,  as  will  be  h^after 
more  fully  seen,  that  neither  payment  of 
tbe  principal  of  a  debt,  or  any  part  thereof, 
or  payment  of  interest  thereon  according 
to  contract,  constitutes  a  consideration  for 
an  extension.  Stroud  t.  Thomas,  189  Gtal. 
274,  72  Pac  1008.  96  Am.  St  Rep.  Ill;  Wool- 
ford  T.  Dow,  34  III.  424;  Davis  v.  Stout  126 
iDd.  12,  20  N.  E.  862,  22  Am.  St  Rep.  660; 
Wilson  V.  Powers,  130  Mass.  127;  Mathew- 
Bon  V.  Strafford,  46  N.  H.  104;  WheelM-  v. 
Washburn,  24  Vt  293. 

Reference  is  made  to  ttie  fact  that  some 
days  after  the  transaction,  as  regards  the 
extension,  was  concluded  between  tbe  parties, 
without  the  knowledge  and  in  the  absence 
of  O'Hearn,  and  without  any  subsequent  no- 
tice to  him  thereof,  an  endorsement  was  pla- 
ced on  the  back  of  the  note  in  these  words : 
**Thi8  note,  by  mutual  agreement  Is  extend- 
ed for  one  year  from  April  10th,  1803,  at  8 
per  cent  payable  semi-annual,  interest  having 
been  paid  to  April  lOtli,  1893,  and  all  coupons 
surrendered,"  and  that  snbsequently  interest 
was  paid  by  O'Heam  in  accordance  there- 
with, instead  of  10  per  cent  which  was  the 
contract  rate  In  case  of  the  debt' being  paid 
at  matvri^.  It  Is  claimed  that  snch  en- 


dorsement  and  pasmient  evidences  a  binding 
contract  We  cannot  view  the  matter  that 
way.  The  rights  of  the  parties,  whatever 
they  were,  became  fixed  when  tbe  request  of 
April  11,  1893,  for  tbe  extension  of  the  not* 
for  one  year  was  granted  on  April  12th  there- 
after. If,  notwithstanding  those  circum- 
stances the  boldo-  of  the  bote  could  have 
enforced  paymrat  at  any  time  after  the  due 
date  thereof  according  to  contract  as  to  time, 
the  mere  unilateral  memorandiun  on  the  back 
of  tbe  same,  made  four  days  after  the  mu- 
tual transaction  was  completed,  did  not 
change  the  situation,  neither  did  tbe  receipt 
of  money  paid  as  InterMt  and  tbe  endorse- 
ment thereof  on  tbe  back  of  the  paper.  The 
consent  of  the  holder  of  the  note  to  receive 
$200,  October  IS,  1898,  as  payment  In  fall 
for  Intraest  to  that  time  when  he  could  have 
demanded  |260,  did  not  oonstltnte  a  crauld- 
«:atiDn  toe  tb»  extension.  The  rebate  was  a 
mere  gratnlt;  allowed  pursuant  to  a  men 
moral  obligation,  not  affecting  the  relations 
between  the  parties  In  any  respect  whatew. 

The  point  Is  made  that  the  transaction  was 
in  effect  an  excliange  of  promises,  tbe  one 
being  the  consideration  for  the  other,— a 
promise  on  tbe  one  hand  to  keep  the  money 
for  an  addltitmal  year  at  tbe  same  rate  of 
Interest  as  before  indicated,  and  a  promise 
on  tbe  othw  to  loan  the  money  for  such  ad- 
ditional year  at  such  rate,  Nelson  v.  Flagg, 
18  Wash.  39,  60  Pac.  671.  and  Benson  v. 
Phlpps,  87  Tex.  579,  29  S.  W.  1061,  47  Am. 
St  Rq?.  128,  being  referred  to  in  support 
thereof.  There  are  many  such  authorities. 
A  pretty  full  discussion  of  them  is  to  be 
found  In  Reed  v.  Tierney,  12  App.  D.  C.  160. 
Tbere  are  stlU  more  authorities  to  the  con- 
trary, which,  according  to  substantially  the 
universal  judgment  of  text  book  writers,  es- 
tablish the  better  rule. 

The  reasoning  in  sup[>ort  of  the  first  theo- 
ry, as  above  Indicated,  is  that  consent  to  an 
obligation  for  an  extension  involves  an  ex- 
change of  benefits,  which  satisfies  to  the  full- 
est extent  all  of  the  essentials  of  a  consldwa- 
tlon.  The  reasoning  in  support  of  the  other 
theory  is  that  such  a  transaction  does  not 
add  anything  to  the  obligation  of  the  debtor ; 
that  in  the  absence  of  It  he  would  be  bound 
to  pay  tbe  debt  and  Interest  any  way  as  a 
condition  of  retaining  the  money  until  such 
time  as  It  should  please  the  creditor  to  in- 
sist upon  payment  It  does  not  appear  that 
this  court  has  passed  upon  tiiat  precise  ques- 
tion. 

On  a  matter  who-e  tbere  is  such  a  direct 
and  Irreconcilable  confilct  as  we  find  on  the 
one  under  discussion  there  is  very  little  to 
be  gained  by  a  lengthy  review  and  analysis 
of  authorities.  There  Is  not  much  that  can 
well  be  done  but  to  take  a  position  on  one 
side  of  the  conflict  or  the  other,  being  guided 
by  what  ap[)ears  to  be  the  weight  of  authori- 
ty. It  seems  that  such  weight  Is  significant- 
ly against  the  proposition  contoided  tog  bf 
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appellant  Tbe  foUowIns  dIsttncUy  bold  that 
a  request  for  an  extcaision  of  tbe  time  of 
payment  of  a  note  at  the  contract  rate  of  in- 
terest and  consent  thereto*  Is  not  binding  be- 
cause not  supported  by  a  new  and  Indqiend- 
«it  consideration.  Hughes  t.  Southern  Ware- 
bonse  Ca,  M  Ala.  618,  10  Souths  183.  "It 
requlrea  an  additional  valuable  considera- 
tion *  *  *  to  bind  the  promisee  to  an  ob- 
xerrance  at  vnsi  an  e:q;>res8  promise  to  In- 
dulge." Wooltord  T.  Dow.  8«  IlL  428.  It  : 
was  mutually  agreed  to  extend  tbe  time  of  ! 
payment  of  the  note  at  10  per  cent  into^st.  i 
That  lUTOlred  no  new  consideration.  '"The  { 
note  by  Its  terms  drew  tto  pu  ceat  intereat,  | 
and  this  agreement  made  no  dumge  in  Its  I 
terms  as  to  rate  of  Interest  *  •  •  The 
agreement  to  extend  the  time  of  paymeot 
*  *  *  was  a  mere  nudum  pactum." 
Crossman  t.  Woblleben.  00  111.  6S7.  "A  mere 
promise  made  by  a  creditor  to  indulge  the  , 
d^tor  tar  a  given  length  of  time  upon  the  , 
payment  of  Interest  does  not  bind  bim  to  | 
such  extauim.  because  tlie  payment  of  In-  ' 
terest  is  alrea^  secured  by  the  terms  of  the 
original  note  for  any  delay  that  may  occur 
from  any  indulgence  that  might  be  gireu." 
English  T.  Landon.  181  IlL  621,  64  N.  E.  OlSL 
"At  about  tbe  time  of  the  maturity  of  the 
note  in  suit  the  principal  maker  notified  the 
payee  that  he  would  tike  tbe  same  to  run 
another  year  at  the  same  rate  of  Interest 
The  payee  only  desired  Interest  on  bis  note, 
and  so  notified  tbe  principal  maker.  •  *  * 
Tbere  is  no  evidence  in  this  record  showing 
sucb  an  extension  of  time  for  a  specified 
period  and  for  a  specified  consideration 
as  was  mutually  binding  on  both  parties." 
Kerns  v.  Ryan.  26  111.  App.  177 ;  Ekimonds  v. 
Thomas,  41  111.  App.  SOS ;  Heenan  v.  Howard, 
81  111.  App.  629;  Dare  T.  Hall,  70  Ind.  546. 
An  agreement  to  contlnne  payment  of  Inter- 
est at  the  same  rate  as  that  specified  in  the 
note,  or  at  a  reduced  rate,  does  not  constitnte 
a  new  consideration.  Hume  v.  Mazelln,  84 
Ind.  574;  Davis  v.  Stout,  126  Ind.  12,  25  N. 
E.  862,  22  Am.  St  Rep.  665;  Wayman  v. 
Jones,  supra ;  Wilson  v.  Powers,  supra ;  Rob- 
erta T.  Stewart  31  Miss.  664;  Reynolds  v. 
Ward,  6  Wend.  601.  A  debtor's  promise  to 
pay  interest  on  an  existing  contract  and  ac- 
cording to  its  terms  during  a  period  of  delay 
In  the  enforcement  thereof.  Is  a  promise  to  do 
precisely  what  be  Is  bound  to  do  without  a 
promise.  "If  the  debtor's  promise  to  pay  in- 
twest  creates  no  additional  obligation  It  is 
no  consideration  for  a  contract  to  delay." 
Sully  V.  Childress,  106  Tenn.  109,  60  S.  W. 
490,  82  Am.  St.  Rep.  875;  Howell  v.  Sevi^, 
68  Tenn.  360,  27  Am.  Rep.  "771;  Tatum  v. 
Morgan,  108  Oa.  836,  38  S.  E.  940 ;  Harhni^ 
V.  Eumpf.  151  Mo.  16,  62  S.  W.  10;  Bank 
V.  Taylor,  60  Mo.  App.  09.  All  elementary 
writer^  as  beftwe  stated,  so  far  as  we  can 
discover,  are  in  harmony  with  these  authori- 
ties. Brandt  on  Suretyship  (8d  Ed.)  vol.  1, 
I  388;  Randolph  on  Commercial  Paper  (2d 


Ed.)  vol.  2,  I  768;  Daniel  on  Neg.  lost  (6tta 
Ed.)  f  1317a. 

We  are  not  unmindful  of  0»  fact  tliat 
there  an  Inatances  where  It  has  been  said  In 
legal  <q)lnlons  ibtX  tbe  weight  of  authority 
Is  contnuT  to  what  we  umat.  Reed  v. 
Ti^ney,  supra.  Is  one  of  euch  Inatances.  But 
to  our  minds  the  writers  must  have  rendered 
a  omclnsion  from  a  very  imperfect  examina- 
tion of  the  matter. 

While,  M  before  hidlcatad.  tbere  Is  no 
decision  of  tiibt  court  predsdy  oo  tbe  point 
BO  none  Intoferlng  with  tbe  Judicial  poUcy 
here  being  established  In  harmony  with 
tbe  views  pressed  upon  our  attentton  by  tbe 
learned  counsel  for  appelant  It  Is  believed 
that  tbe  omtrary  one  has  been.  senerBlly,  In 
buslneas  transactions  accepted  as  correct  In 
this  state.  No  good  reason  Is  p«celved  wby 
what  seons  to  be  the  decided  wti^t  of  au- 
thority In  rennet  to  the  matter  sbonid  not 
be  followed.  The  detHslons  here,  so  far  as 
they  are  in  harmony  therewlttL  Tbey 
are  to  tbe  ^ect  that  a  valid  agreemoit  tor 
the  extension  of  the  time  of  pa^oit  of  a 
note  must  have  all  the  eeeeotlBis  of  a  bind- 
ing contract;  that  It  must  be  reasonably  d^- 
nlte  as  to  time  and  Uwre  must  be  an  aereed 
equivalent  for  the  extoislon:  such  a  ctm- 
slderatlon  as  will  so  tie  the  hands  of  tbe 
obligee  as  to  disable  him  from  enforcing  tbe 
obligation  until  the  npiration  of  tbe  time 
agreed  upon.  RU^  v.  Oregg,  16  Wis.  606; 
Beady  v.  Soomiw,  87  Wis.  285;  Melswlnkle 
V.  Jung.  90  Wis.  861,  11  Am.  Rep.  572;  Irvine 
V.  Adams.  48  Wis.  468,  4  37.  W.  573,  33  Am. 
Rep.  817;  Hamilton  v.  Prouty,  BO  Wis.  S02. 
7  N.  W.  650.  86  Am.  Rep.  866;  Tay  v.  Tower. 
53  Wis.  286.  16  N.  W.  558.  That  eqaivalent 
must  be  something  other  than  what  the  taw 
would  award  to  the  obligee  In  case  ta  a  mere 
extension  of  the  time  of  p^ormance,  re^ard- 
lesB  of  any  pretense  of  a  contract  to  do  m. 
It  must  be  som^ilng  separate  from,  and  oi- 
tirely  additional  to  what  would  accme  In 
favor  of  the  oblige  If  he  mea3y  allowed  tbe 
note  to  run  firom  day  to  day. 

Testing  tbe  transaction  respecting  the  al- 
leged extoiBion  in  question  by  tbe  foregoing, 
it  was  not  binding  on  the  holdw  of  the  note. 
Tbere  was  aevec  a  moment  of  time  after  It 
fell  due  In  whldi  such  bolder  waa  not  per- 
fectiy  free  to  enforce  payment  nor  In  whidi 
the  appellant  and  bis  co-sureties,  or  either 
of  them,  or  the  parties  primarily  liable  for 
the  d^t  or  eitb«r  ot  them,  could  not  have 
discharged  the  debt  by  paymoit  of  It.  Xet- 
ttier  waa  there  a  moment  of  time  after  re- 
spondent took  up  the  note  and  mortgage  for 
his  protection.  In  which  appellant  could  not 
have  made  contribution  and  put  himself  in  a 
position  to  protect  himself  tram  loss,  so  fkr 
as  practicable,  by  resorting  to  the  mortgage 
security  and  the  liability  of  bis  co-sureties  as 
treeiy  as  respondent  could.  If  tibm  w«re 
any  loss  whlcb  accrued  to  bIm  1^  delay  In 
wwklng  out  tbe  ultimate  rights  of  the  par- 
ties, the  fault  was  as  modi  his  as  of  any  one 
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el8&  So  there  is  no  grormd  for  exempting 
Um  from  liabUl^  to  respondent  on  the 
ground  of  ladies.  We  see  no  escape  from  the 
conclusion  that  ttu  rights  of  respondent  were 
fairly  vindicated  bf  the  Jndgmoit  appealed 
from. 

The  Judgment  is  affirmed. 

DODOA  J.  (separate  opInloiO.  While  I 
agree  with  the  Jndgmrat  of  afflrmonce  in 
this  case,  I  do  so  on  the  gronnd  that  in  the 
dealings  between  the  prlndpai  debtor  and 
the  mortgagee  resulting  In  the  so-called  ex- 
tension of  time,  I  can  find  no  agreement  on 
the  part  of  the  debtw  to  refrain  from  pay- 
ment during  the  term  of  such  extension.  To 
my  mind  the  whole  transaction  la  consistent 
with  mere  tndnlgence  on  the  part  of  the 
creditor,  and  In  no  wise  Inconsistent  with  a 
continuation  of  the  prlrilege,  always  rest* 
Ing  in  a  debtor,  to  pay  an  overdue  debt  The 
proposition  declared  In  the  court's  opinion  aa 
a  basis  for  the  conclusion  reached,  that,  even 
If  such  a  promise  on  the  part  of  the  debtor 
were  In  fact  made.  It  would  not  constitute 
such  consideration  for  the  promise  of  the 
creditor  to  extend  as  to  give  It  ralldlty,  la, 
however,  In  my  view,  so  opposed  both  to  rea- 
son and  authority  that  I  cannot  yield  it  my 
assent  I  agree  fully  with  the  rule  laid 
down,  and  the  authorities  cited  In  support 
of  It,  that  a  mere  promise  by  a  creditor  to 
grant  extension  of  time,  however  definite.  Is 
of  no  validity  unless  there  be  some  new  con- 
filderation  tberefor.  either  a  beneSt  to  the 
creditor  or  a  detriment  to  the  debtor.  I  al- 
so agree  that  the  mere  payment  or  promise  of 
payment  of  any  part  of  the  money,  principal 
or  Interest,  which  the  debtor  is  already  bound 
to  pay  by  the  terms  of  the  existing  note.  Is 
not  such  consideration.  But  when  a  debtor, 
having  the  right  at  his  pleasure  to  pay  a 
debt  and  thus  ta  terminate  his  liability  for 
Interest  and  to  deprive  the  creditor  of  an 
interest-bearing  investment  for  his  money, 
agrees  to  forego  audi  rlg^t  for  a  definite 
period,  I  can  see  no  escape  from  the  view 
that  such  agreement  on  his  part  Is  both  a 
ben^t  to  the  creditor  and  a  detriment  to 
hlma^  ancb  as,  according  to  l^al  defini- 
tions, constitutes  a  valid  consideration  for 
the  creditor's  promise  to  for^o  his  right  to 
Insist  on  payment  dnrlng  the  same  period. 
We  all  know  that,  In  ordinary  buslneal  af- 
fairs, inreBtors  of  mon^  are  ready  to  make 
various  concessions  In  the  way  of  lower  rates 
of  Interest  and  the  like  in  consideration  of  re- 
cdTing  a  permanent  Inveatment  in  Men  of 
oiw  which  may  be  terminated  at  the  option 
of  the  debtor.  Such  distinction  Is  considered 
valuable  and  worth  paying  for.  It  also  dis- 
ables the  debtor  from  paying  up  and  thus 
saving  Interest;  a  ntnable  right  I  am 
nmn*^  to  And  In  the  (^Inlui  filed  a  state- 
meOt  that  the  weight  anthorlty  Is  against 
this  propoaition.  I  find  in  Its  support  nn- 
merooa  decisions,  among  which  are  the  follow- 


ingt  Otossman  t.  Woblldwn,  90  IlL  937; 
Dodgson  V.  Hmderstm,  118  IlL  864;  English 
V.  Landon.  181  IlL  614,  S4  N.  XL  Oil;  BaUey 
V.  Adams,  10  X,  B,  162;  Fowler  r.  Brooks,  18 
a.  H.  240;  IfcGomh  v.  Elttrldge,  Cl  Ohio, 
848;  Wood  V.  Newklife,  10  Ohio  8t  29C;  Faw- 
cett  V.  Freehwater,  81  Ohio  Bt  637;  Gbnte 
T.  Pattee,  87  M&  102;  Brown  v.  Prophlt,  S3 
Hiss.  6ffl;  Simpson  v.  EvanSt  44  lUnn.  419, 
46  N.  W.  908;  Dillawoy  v.  Peterson,  11  S.  D. 
210,  76  N.  W.  025;  Sholer  v.  Hummel  (Neb.) 
05  N.  W.  860;  Eaton  v.  Whitmwe  (Kaa  App.) 
45  Pac.  461;  Qreea  v.  lAke,  2  Mackey.  162; 
2  Hnre  &  Wall.  Ld.  Cas.  (5th  Ed.)  468;  Beed 
V.  TIemey,  12  App.  D.  Q  165;  Nelson  v.  Flagg, 
18  Wash.  39,  50  Pac.  671.  I  find  It  aasumed, 
as  unquestionable,  by  our  own  court  in  Tem- 
pleton  V.  Butter,  117  Wis.  455,  04  N.  W.  306. 
and  when  I  turn  to  the  authorltlM  cited  in 
the  opinion  as  In  conflict  therewith,  I  find 
none  of  them  to  so  conflict  Of  the  text- 
writers  said  to  oppose  It,  I  find  In  1  Brandt 
on  Suretyship  (3d  Ed.)  {  388.  the  declaration 
that  the  better  opinion  is  that  the  surety  is 
dlBcbarged  In  such  case,  and  that  the  reason 
upon  which  the  rule  Is  founded  Is  Invincible; 
while  I  find  that  neither  of  the  other  text- 
writers  cited  refers  to  the  subject  at  all, 
either  In  approbation  or  disapproval  In  tbe 
treatises  cited,  but  that  Mr.  Randolph  de- 
clares it  to  be  supported  by  the  weight  of 
authority  In  his  article  on  Commercial 
Paper.   7  Cyc.  p.  002. 

Examining  the  cases  cited  In  the  opinion 
as  conflicting  with  the  rule  that  a  definite 
promise  to  retain  the  money  at  Interest  dur- 
Jng  a  specified  term  is  sufficient  consideration 
to  support  an  agreement  by  the  creditor  to 
extend,  for  which  I  contend,  I  find  them  to 
go  no  further  than  to  declare  the  proposition 
that  a  mere  promise  to  pay  Interest  at  the 
rate  fixed  by  the  former  contract  so  long  as 
the  creditor  forbears  collection.  Is  no  con- 
sideration, because  It  Is  the  legal  obligation 
already  resting  on  the  debtor  and  his  promise, 
therefore,  adds  nothing  of  detriment  to  him 
or  benefit  to  his  creditor;  with  which  I  fully 
agrea  True,  some  of  these  cases  are  based 
upon  agreements  which  might  be  construed 
to  Include  agreement  of  the  debtor  that  he 
would  retain  the  money,  but  In  none  of  these 
Is  any  such  construction  declared  nor  Its 
effect  to  validate  the  extooslon  at  all  dls- 
cuased.  In  Illinois,  however,  whence  are 
taken  moat  of  the  cltationst  the  distinction 
la  dearly  drawn.  Thus,  in  Grossman  v. 
Wohlleben.  90  IlL  637,  In  dealing  with  a 
promise  to  extoid  upon  a  promise  to  pay  in- 
terest at  the  old  rate,  it  Is  said:  "It  Is  es- 
sraitlal  that  both  parttee  aball  be  bound  by 
tbe  contract  *  *  *  In  the  case  at  bar 
there  to  no  consideration  shown  titber  by  a 
promise  on  the  part  of  the  debtor  to  keep 
the  money  for  any  given  tUne  and  pay  Inter- 
eat  for  that  ttme  or  paying  tbe  interest 
in  advance."  (Italics  mine.)  Heman  How- 
ard, 81  nL  App.  629,  634,  Is  entirely  almllar. 
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Bat  tn  Dodgson  t.  Henderson.  118  IlL  saO. 
864,  where  the  debtor  did  expressly  agree  to 
keep  the  money,  the  court  held:  "The  agree- 
ment to  keep  the  money  another  year  and 
pay  the  interest  tbereon  was  a  snfflclent  con- 
sideration for  the  promise  of  the  payee  to  ex- 
tend the  time  of  payment"  Approved  In 
Engllah  t.  Landon,  181  III.  614,  54  N.  E.  OIL 
In  Mississippi,  too,  whence  is  cited  Roberta 
y.  Stewart,  31  Miss.  664,  which  fnlly  adopted 
the  rule  of  Reynolds  t.  Ward,  5  Waid.  501, 
and  of  the  Indiana  cases,  the  distinction  for 
which  I  contend  was  at  once  recognized  aa 
nowise  Inconsistent  in  Brown  t.  Prophlt,  63 
Miss.  649.  The  Wisconsin  cases  go  no  far- 
ther than  to  demand  generally  that  an  agree- 
ment for  an  extension,  like  any  other  con- 
tract, most  hare  a  consideration  either  of 
benefit  to  the  creditor  or  disadTaotage  to  the 
debtor.  That  a  promise  waiving  the  debtor's 
option  to  pay  at  will,  when  evidenced  by  a 
new  promissory  note,  is  snch  a  consideration, 
ia  expressly  held  in  Omaha  National  Bank  v. 
Johnson,  111  Wis.  372,  87  N.  W.  287,  and  that 
a  verbal  promise  to  forego  paymoit  la  also, 
was  assumed,  as  already  stated.  In  Tonple- 
ton  V.  Butler,  supra. 

When  a  proposition  Is  supported  by  anas- 
sailable  reasons  and  by  all  tbe  authority 
speaking  expressly  on  the  subject,  I  think  It 
Bhoold  not  be  repudiated,  bat  adliereS  to. 


In  re  BANDER'S  ESTATB. 
8TURNER  et  al.  v.  WEITEMETER  et  aL 
(Supreme  Court  of  Wiaconaiii.  Jan.  8,  1906.) 

1.  Appeal  —  Nones  bt  BsFsttxiTTATm  or 

PABTT  ZH  IlTTEBEST. 

Under  Bev.  St.  1888,  |  4081,  soremlng 
inatten  of  an>eal  from  Che  eounty  court  to  Um 
circuit  court,  and  confining  tbe  right  of  appeal 
to  parties  aggrieved  and  the  manner  of  assert- 
ing It  to  the  'filing  of  a  notice  of  appeal  and 
undertaking  with  the  county  court  within  a 

Seclfied  time,  where  aa  appeal  was  taken  by 
e  authorized  representative  and  attorney  In 
fact  of  tbe  parties  In  interest,  the  notice  stating 
that  such  representative,  "being  aggrieved,  here- 
by appeals,"  was  suffldent 

2.  Wdlls  —  GonSTBUonoir  —  Intbntioh  or 
Testatob. 

The  words  "my  nearest  blood  relatives,** 
used  in  wills,  generally  mean  such  persons  aa 
take  under  the  sti^te  regarding  the  distribu- 
tion of  estates  of  intestate^  but  any  reas(»iably 
different  meaning  may  be  given  thereto  vthm 
necessary  to  effectuate  the  Intention  at  the  tes- 
tator. 

[Ed.  Note.— For  cases  in  point,  see  voL  40, 
Cent  Dig.  WUls,  |  1085.] 

8.  Same  —  Applioatiof  or  LanGUAax  to 

Faotb. 

Where  a  testator  left  hts  property  to  his 
"nearest  blood  relatives."  and  ft  appears  with 
reasonable  certainty  that  when  he  made  tbe 
will  be  knew,  or  oueht  to  have  known,  from  the 
very  nature  of  thiiies  that  he  ba^  no  blood 
relatives  other  than  illegitimates,  Che  conclusion 
is  irresistible  that  he  uaed  such  words  to  refer 
to  Bocfa  persons. 

[Bd.  Note^For  cases  in  point,  sea  voL  40, 
Cent  Dig.  WUls,  H  1069,  10^.] 


4.  Sajcb— Dbvibbs  to  lUXOmMATBS. 

The  Intention  of  a  testator  to  derlae  prop- 
erty to  illegitimates  is  to  be  respected  aiu  «• 
fecCnated  by  courts  the  same  as  his  Intendon 
respecting  lawful  Issne. 

Aiveal  fn»n  (Srcnlt  Goart,  Dodge  Oomitr; 
James  J.  Dick,  Judge. 

In  the  matter  of  tbe  estate  of  Frederick 
Sandw,  deceased.  From  an  order  dlstrlbnt. 
lug  tbe  estate  between  Emllle  Weltem^er 
and  others,  Emily  Stamer  and  otben  ap- 
peal Affirmed. 

Frederick  Conrad  Sander  was  bom  Feb- 
ruary 17,  1814,  in  Germany;  he  being  the 
Illegitimate  son  of  Caroline  Weltem^er  and 
Augiist  Sander.  He  died  at  Beesevllle,  Wis^ 
in  the  year  18&a  He  left  a  last  will  and 
testament  es  follows: 

"I,  Frederick  Sander  of  tbe  vllla^  of 
Reeserllle,  Dodge  county,  state  of  Wisconsin, 
being  of  sound  mind  and  memory  do  nuLke, 
publish  and  declare  this  my  last  will  and 
testament — hereby  revoking  all  former  willa, 
beQuests  and  devises  by  me  made. 

"First:  It  la  my  wUl  that  all  my  Just  debts 
and  funeral  expenses  and  all  cfaargea  be 
paid  out  of  my  personal  property. 

"Second:  I  give  and  bequeath  to  Christian 
Reinhard  of  Reesevllle,  Dodge  county.  Wis- 
consin, as  trustee  all  of  my  mon^s  and 
property  of  whatsoever  kind,  to  hold  in  trust 
for  the  benefit  and  support  of  my  wife,  Mary 
Sander,  paying  her  all  the  Interest  and  in- 
come tbereon  annually  and  keeping  all  tbe 
capital  invested,  no  part  of  the  principal  to 
be  used. 

'*Thlrd:  I  give  and  bequeath  to  tbe  Kvan- 
gelical  Lutheran  Emmanuel  Church  of  Reese- 
vllle, Dodge  county,  Wisconsin,  the  stun  of 
six  hundred  dollars  (1600.00)  payable  on  mj 
death. 

"Fourth:  I  give  and  bequeath  all  my  prop- 
erty, after  tbe  death  of  my  said  wlfb  Muy 
Bander,  to  my  nearest  blood  relatlona  In 
equal  shares. 

"Fifth:  I  do  hereby  constitute  and  appoint 
Christian  Relnfaard  of  Beeserille,  Dodge 
County,  Wisconsin,  executor  of  this  my  last 
will  and  testament 

"In  witness  whereof  I  have  hereunto  set 
my  band  and  seal  this  17th  day  of  Jane,  A. 
D.  18Sa  FrederldE  Sander.  CSeaU 

"Signed,  sealed  and  published  and  dedar- 
ed  by  the  said  Frederick  Sander  as  and  for 
his  last  will  and  testament  In  the  presmee  of 

05,  who,  at  bit  reainet  in  Ids  presoKe  and 
In  the  presence  of  end  other,  have  berenn- 
to  subscribed  our  names  as  attesting  witness- 
es. TbB  words  Fordlnand  In  titie  first  line 
of  this  will,  and  In  the  aectmd  line  of'  this 
attestation  being  stricfccn  oat  aikd  tbe  name 
Fredotek  being  Interlined  in  their  atei^ 
before  signing  by  said  testator. 

Teter  Reinhard,  Jr. 

"Edward  Wobls. 
*fBe  it  remembered  that  I,  Frederldk  San- 
der, of  tbe  Tillage  of  BeesevlDe^  county  of 
Dodge^  and  state  of  WlaoonolB,  bdlns  of 
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wmnd  mlad  and  memory,  do  make  tbls  codldl 
to  my  last  will  and  testament,  whlcb  said 
last  will  being  made  by  me  Jnna  (ITtb)  aertta- 
teenth,  A.  D.  1B96. 

**Flret:  It  is  my  will  that  on  the  death  of 
my  wife,  Mary  Sander,  the  sum  of  one 
thousand  dollars  ^1,000.00)  be  paid  to  Albert 
Loesch  of  tbe  Tillage  of  ReeseTlIIe,  county  of 
Dodge,  and  state  of  Wisconsin,  and  the  snm 
of  two  hundred  ($200.00)  to  Fred  Stumer 
of  Lowell,  Dodge  county,  Wisconsin,  as  be- 
quests by  me  to  them  made. 

"Second:  All  the  rest  of  my  property  that 
remains  on  the  death  of  my  said  wife,  after 
satlBfylng  tbe  aaid  bequests,  and  paying  all 
necessary  and  legal  charges,  I,  gire  and  be- 
qneatb  to  my  nearest  blood  relations.  If  there 
be  any;  but  If  there  be  n<Hie,  I  then  give  and 
bequeath  the  same  to  the  said  Albert  Loesch 
of  Reeserllle,  Dodge  county,  Wisconsin,  and 
Mrs.  Gmlly  Stumer  of  Lowell,  Dodge  county, 
state  of  Wisconsin  in  equal  parts. 

**In  witness  whereof.  I  bare  hoennto  set 
my  hand  and  seal  tbls  Ist  day  of  August,  A. 
D.  1896.  "F.  Sander.  [SeaL] 

"Signed,  sealed,  published  and  declared  by 
the  said  Frederick  Sander  as  and  for  a  cod- 
icil to  bis  last  will  and  testament  In  the 
presence  of  ns,  who  at  bis  request  In  bis 
presence,  and  In  tbe  presence  of  each  other 
hare  bwennto  snb8crU>ed  onr  names  as  at- 
testing witnesses. 

*'Bdward  Woblg. 

"Peter  Relnhard,  Jr." 

The  will  was  duly  admitted  to  probate  in 
the  coQOtf  court  for  Dodge  county.  There- 
after such  proceedings  were  bad  In  such 
court.  In  the  due  administration  of  the  estate 
under  tbe  will  that  an  order  was  entored  to 
tlie  effect  that  descendants  of  an  Illegitimate 
brother  of  the  testator.— repres«ited  In  such 
proceedings  by  Walter  Weaver,  Consnl  of 
the  German  Empire;  of  which  such  descend- 
ants were  residents  and  citlsens,  and  by 
their  authority  under  a  duly  executed  power 
of  attorney. — were  not  blood  relatlTes  of  the 
deceased  as  that  term  was  used  In  the  will; 
that  ttie  testator  left  no  other  relatires  and, 
therefor^  that  Albert  Loesch  and  Emily  Stur- 
ner  wore  entitled  to  the  resUtuum  of  tbe  estate 
under  tbe  second  subdivision  ot  the  codicil. 
Weaver  in  his  own  name,  but  for  the  benefit 
of  the  defeated  claimants,  appealed  to  the 
drcnlt  court  from  such  decision.  In  such 
court  a  motion  was  made  on  behalf  of  Al- 
bert Loescb  and  Bmlly  Stumer  for  a  dis- 
missal of  the  appeal,  first,  because  the  same 
was  not  takoi  by  the  real  parties  in  interest, 
and  second,  because  the  same  was  not  takoi 
In  tbe  mannu  and  form,  as  required  by  law. 
The  motion  was  denied.  A  hearing  was  had 
upon  tbe  merits  resulting  In  findings  of  filet 
to  this  effect:  Hie  deceased  was  tbe  Illegiti- 
mate (dilld  of  Oarollne  Weltame^,  who  pre- 
deceased him.  Emllle  Weltemc<yer,  nfie  Voss, 
Augnste  Weltemero',  Wllbelm  Weltemeyw. 
Jobann    OhrisUan    H^nrlch  WeltenMgrflTi 


August  ChrlstlBn  Frits  Weltemeyer,  Chris- 
tian Conrad  August  Weltemeyer,  Wllhelmlne 
Augusta  Schmidt,  b6»  Weltemeyer,  and 
Minna  Emllie  Weltemeyer  are  the  legiti- 
mate children  of  on  Illegitimate  father,  and 
son  <tf  the  mother  of  the  deceased.  Albert 
Loesch  and  Emily  Stumer  are  not  blood  rela- 
tives of  the  testator.  He  had  no  children 
and  left  no  other  relatives  of  his  own  blood 
than  the  descendants  of  his  illegitimate 
brother.  He  used  the  term  "blood  relatives" 
in  his  will  with  reference  to  such  descend- 
ants. On  such  facts  Judgment  was  ordered 
and  rendered  reversing  the  order  appealed 
from,  and  adjudging  the  residuum  of  the  es- 
tate under  the  second  clause  of  the  codicil 
to  such  desc^dants.  Smlly  Stumer  and  Al- 
bert Loescb  appeaL 

* 

M.  L.  Lnedc,  for  appellants.  C  A.  Chris- 
tiansen, for  reqwndents. 

MARSHALL,  J.  (after  sUtlng  the  facts). 
The  motion  to  dismiss  tbe  of^al  was  prop- 
erly draled.  True,  the  statute  (section  4031. 
Bev.  St.  1898),  governing  the  matter,  con- 
fines  the  right  of  appeal  to  parties  aggrieved, 
and  the  manner  of  assorting  It.  to  the  filing 
of  a  notice  of  appeal  and  undertaking  with 
tbe  county  court  within  a  specified  time. 
Tru^  also,  In  this  case  the  form  of  tbe  notice 
of  appeal  Is  that  the  authorised  representa- 
tive of  tbe  parties  In  Interest  "being  ag- 
grieved hereto  appeals."  Bat  It  Is  perfectly 
apparent  that  the  prlnc^tals— tbe  ones  repre- 
sented by  the  person  signing  the  notice, — 
were  In  fact  aggrieved,  and  that  the  notice 
was  th^  authority  filed  In  tbelr  behalf. 
No  form  for  such  a  notice  Is  prescribed  by 
statute.  Neither  the  wwds  "being  aggriev- 
ed" or  any  similar  words  are  essential  there- 
to. The  fact  that  they  were  used  In  the  In- 
stance In  band  does  not  militate  against 
the  drcnmstance  that  the  notice  was  really 
filed  In  behalf  of  tbe  parties  actually  ag- 
grieved, and  by  compet^t  authority. 

Tbls  appeal  turns  on  the  meaning  of  the 
wwds  "my  nearest  blood  relatives,"  as  used 
In  the  codlidl.  Tme,  as  cmtended  hy  counsel 
for  aniellant  such  wtadB.  generally  q>eak- 
Ing.  In  wills  mean  such  pwsons  as  teke  under 
the  statute  regarding  the  dlstribntion  of  es- 
tates of  Intestates.  Gleavw  v.  Cleaver,  39 
Wis.  96,  20  Am.  Rep.  30;  2  Jarman  on  Wills 
(Bigelow's  Ed.)  972;  2  Woemer's  American 
Law  of  Administration.  904;  Drew  v.  Wake- 
field. 64  Me.  291;  aallagher  v.  Crooks,  132 
N.  Y.  838,  SO  N.  B.  746;  Cummings  v.  Cum- 
mings.  146  Mas&  OfA,  16  N.  B.  401;  Nye  v. 
Grand  Lodge,  etc  9  Ind.  Ajv*  ISl.  86  N. 
BL  429.  But  that  does  not  stand  tn  tiie  way 
ot  glvii^  to  them,  1^  Judicial  construction, 
any  reasonably  different  meaning  necessary 
to  effectuate  tbe  Intention  of  tbe  tratator. 

It  Is  not  dalmed  tba  learned  counsel 
for  aK>dlant  but  what  tbe  words  in  question 
may  be  fairly  considered  op«i  to  constmc- 
tton,  nor  but  what  the  limits  ot  thetar  meaning 
in  the  proper  sense  Includes  relatives  who 
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are  Ulegltimftte,  and  tboae  wboae  relatlon- 
ahlp  must  be  tTa<»(l  tbnmgb  lU^tbnacr. 

Bnt  It  la  uld  the  fact  tbat  tbe  wwda  un- 
der dlBcu8Bl<ni  wa«  used  In  the  will  aa  it 
existed  at  first,  In  connection  wlfb  the  «» 
that  they  were  repeated  In  the  codicil  In  con- 
nection with  "If  there  be  any,"  Indicates 
that  the  testator  entertained  doubt  aa  to 
whether  he  had  relatlTes  falling  within  their 
acope,  which  Is  Inconsistent  with  his  hsTlng 
in  mind  IHc^tlniateB  or  their  descendants. 
The  argnmeDt  is  without  force  since  be  must 
iMTe  known,  m  had  reasonable  ground  to 
suppose,  tbat  at  least  he  had  no  r^tives 
other  tium  the  descendants  of  hla  llleglttmate 
brother  and  sister,  and  ml^t  hare  none 
whateror.  He  left  Ctermany  when  bis  moth- 
er was  about  S8  years  of  agft  She  bad  never 
been  married.  His  Ule^tlmate  slater  was 
then  SI  years  and  his  Illegitimate  toother  18 
years  of  ag&  The  former  died  36  years 
before  the  date  of  the  codldl.  Had  she  been 
then  alive  she  wonld  have  been  87  years  of 
age.  The  latter  died  9  years  before  such 
date.  Had  he  been  then  alive  be  would  have 
becai  74  years  of  age.  The  mother  died  32 
years  before  such  date.  Had  she  heea  then 
alive  she  would  have  been  111  years  of  age. 
The  brother  married  7  years  aftn  the  testa- 
tor  left  Germany.  So  far  as  appears,  the  lat- 
ter did  not  keep  Informed  as  to  the  history 
of  hla  faml^  after  be  came  here.  It  was 
merely  60  years  after  the  tHrothei^s  marriage 
before  the  codldl  was  made  and  68  years  af- 
ter such  marrli^  before  the  testator  died.  It 
Is  most  likely  that  when  he  made  the  will 
In  1889  he  had  good  reason  to  suppose  his 
brother  might  be  living,  or  having  children 
llvlDg.  During  the  7  years  whldi  elapsed 
before  be  made  the  codlcU  circumstances 
may  well  bare  occurred  creating  doubt  in 
his  mind  in  reflect  to  whether  be  had  living 
relatlvei^  or  would  have  such  at  the  later 
date  when  hla  will  would  take  effect  With 
the  reasonable  entalnty  appearing  that  when 
he  made  the  codldl  he  knew,  or  ou^t  to 
have  known  from  the  vary  nature  of  things, 
tbat  he  had  no  blood  rdatives,  other  than 
in  the  most  general  sense  of  that  term,  or 
In  the  common  law  sense  varied  by  our 
statute  living  inheritable  blood  to  a  cer^ 
tain  extent  to  iltegltimatea,  the  etmciuslrat 
Is  Irresistible  that  he  used  the  wwds  under 
discussion  without  any  purpose  whatever 
unless  he  had  su^  rdatives  in  mbid  In  do- 
ing so.  A  constmctlott  of  language  which 
leads  to  an  absurdity  Is  never  to  be  adopted 
■wb&i  one  founded  in  reason  appears. 

The  offense  of  the  parents  In  tto  case  of  an 
lil^timate  offspring  under  the  human  laws 
of  our  day  Is  not  visited  upon  the  children 
to  the,extrait  ot  prev«itlng  th^  from  taking 
under  a  will  regardless  of  the  wdlnary  mean, 
tag  of  the  term  "blood  relatives,"  or  ^shild," 
or  "heirs,"  or  "next  of  kin"  at  commcm  law. 
The  intention  of  a  testator  as  re^rds  illegiti- 
mates is  to  be  respected  and  effectuated  by 
courto  the  same  as  Us  intuition  reqpectlng 


lawful  isane.  Will  of  SchoU.  100  Wis.  660; 
76  S.  W.  616.  Speaking  of  the  wotd  ■NddM- 
In  that  case  It  was  said:  "Wbere  there  are 
no  immediate  children  to  whom  the  term  can 
apply,  or  where  it  Is  manifest  from  other 
words  in  the  will  that  it  was  used  In  the 
broad  saise  of  Issue  or  descendants,  It  may 
be  construed  to  Indude  grandchildren,  otqi- 
chlldren,  Ule^tlniate  diUdrra,  ac  descend' 
ants,  however  remote."  In  hamKmy  with 
the  foregoing  there  are  many  repoxteH  cases 
to  the  eCCect  that  where  a  testator  has  ho 
blood  relations,  except  through  his  mother, 
her  descendants  are  bto  blood  rdattves 
whether  they  are  illegttimates  or  the  descend- 
ants of  lllegithnatea,  and  sndi  pascnu  are 
Induded  within  the  term  "blood  retatlonsT 
■when  used  in  a  wUl  \fr  necessary  ImpUeatlraL 
Bennett  v.  Toler,  16  Orat  (Va.)  688,  78  Am. 
Dec.  638;  BUlott  v.  Blllott,  117  Ind.  880. 
20  N.  B.  264,  10  Am.  St  B^  64;  Gardner  v. 
Heyer,  2  Paige,  11;  Howell  v.  Tyler.  91  X. 
O.  207;  Powers  v.  McEachem,  7  &  a  200; 
In  re  Aahton,  46  Alb.  Law  J.  886. 

There  Is  also  mudi  authority  to  the  effect 
that  where  lll^tlmates  have  been  givra  In- 
heritable blood  as  to  the  mother,  aa  in  this 
state,  the  blood  relatives  of  sudi  a  person 
Include  his  brothers  and  slstars  ot  the  com- 
moD  mother,  though  they  are  also  Illegiti- 
mates, and  also  tadude  their  descenduita. 
It  is  said  In  Woemei's  Amoican  Law  <^  Ad- 
ministration (2d  Ed.)  •167,  that  iUegltimatea 
"are  almost  universslly  allowed  to  Inboit 
from  the  motb»  and  through  the  mother." 
referring  to  many  states  which  have  statotos 
on  the  subject  Indudlng  this  on&  Bes^  alaob 
Bennett  v.  Toler,  s^pra;  Brl^  v.  Greene^  10 
R.  I.  4K>-497;  Town  of  Bnrllngtra  v.  FMiy, 
6  Vt  83-^  27  Am.  Z>ec.  686;  Bales  v.  Elder, 
118  lU.  436,  11  N.  E.  421;  Sutton  T.  Sutton. 
87  Ey.  216^  8  S.  W.  337.  12  Am.  St  Bep.  476; 
Dickinson's  Appeal,  43  Conn.  481-6(M,  19 
Am.  Bep.  653;  Brown  v.  Dye^  2  Boot,  280; 
Bogers  V.  Weller,  20  Fed.  Gas.  pp.  1130- 
1131.  How  this  court  might  hold  on  ttiat 
question,  were  It  necessary  to  dedde  the 
same,  we  need  not  now  auggeat  Ihe  milt- 
Ject  la  only  referred  to  aa  emphaalahis  the 
idea  that  the  judicial  leaning  toward*  a 
construction  of  language  wUch  mU^ht  or 
mlgbt  not  include  lll^tlmatea  so  as  to  «- 
elude  them  In  cases  like  tills,  irtildi  fmner- 
ly  existed  and  which  the  learned  coiansel 
for  appellant  inviAee,  Is  s«newhat  ob- 
solete 

The  order  appealed  ftom  Is  affirmed. 


PUTNEY  V.  MILWAUKEE  LIGHT,  BtEAT 

A  TRACTION  GO. 
(SnpreoM  Court  ot  Wtoemsin.  Jan.  8,  190&) 

Appeaii — Oaraaa  Apfeax.abu — PasjuDKa  or 
SuBSTAOTiAi.  Bights. 
An  order  denying  a  motion  to  diamiss  aa 
appeal  to  the  drcuit  court  fran  tiie  eonmiiaalon- 
ars*  award  In  condenmatloB  proeewHngs  la  ast 
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upeatable,  under  Rev.  St.  18^  I  8069,  an- 
tfiorizing  an  appeal  from  an  order  affecting  a 
sntwtantia]  riffbt  which  in  effect  determines  the 
ftctioD  and  prevents  a  judgment  {rem  which  an 
appeal  nuy  be  taken. 

Appeal  from  Clrcnlt  Gonxt,  Waukesha 
Ooimty;  James  3.  Dick,  Judge. 

G<Aiaemiiati<m  proceedings  by  the  MUwaii* 
kee  ligbt.  Heat  &  Tractton  Company  against 
Roy  W.  Putney.  From  an  order  of  tlie  elr- 
cnit  coort,  doiylng  a  motbm  to  dtamiss  an 
appeal  from  the  commissioners'  award,  said 
Pntney  appeals.  Dismissed. 

In  proceedlnga  Instituted  by  respondoit  for 
the  oondemnatlon  of  certain  lands  required  for 
its  right  of  way  the  commissioners  appointed 
to  make  the  appraisal,  In  due  form  of  law, 
awarded  to  Roy  W.  Putney  as  owner  of  the 
fee  $140,  tbat  to  Include  the  Inchoate  dow^ 
right  of  hia  wife;  to  A.  S.  Pntney  6  cents; 
and  to  J.  W.  Putney  8  cents.  Respondent  ap- 
pealed to  the  circuit  court  from  the  award 
to  Roy  W.  Putney.  He  moTcd  such  court 
to  dismiss  the  appeal  because  it  was  not 
taken  from  the  gross  award.  The  motion 
was  denied  and  from  the  order  accordingly 
entered  tSils  appeal  was  taken. 

Tullar  ft  Lockney,  far  appellant  Ryan, 
Merton  ft  Newbury  and  U.  A.  Jacobson.  for 
respondent 

SIARSHALL,  J.  (after  stating  the  facts). 
Tbe  only  part  of  the  appeal  statute  in  any 
way  referring  to  orders  of  the  sort  here  In- 
volTed  Is  snbdiTlslon  1,  i  S069.  Rev.  St  1806, 
proTlding  for  an  appeal  In  case  of  "an  order 
affecting  a  substantial  right,  made  in  any 
action,  when  such  order  in  effect  determines 
the  action  and  prevents  a  judgment  from 
which  an  appeal  might  be  taken."  The 
order  here  does  not  in  effect  determine  the 
action  and  prevent  a  Judgment  from  which 
an  appeal  might  be  taken,  hence  It  is  not 
appealable  and  the  attempted  appeal  did 
not  confer  any  Jurisdiction  on  this  court 
Mills  T.  Oonley.  110  Wis.  525,  86  N.  W.  203; 
Sutton  T.  Chi.,  St  Paul,  M.  ft  O.  Ry.  Co., 
114  Wis.  647-«49,  .91  N.  W.  121;  Maxon  v. 
Gates,  118  Wis.  238-23©,  95  N.  W.  92; 
DeuBter  t.  Zlllmer,  119  Wis.  402,  97  N.  W.  31. 

The  learned  counsel  for  appellant  before 
the  cause  was  called  for  argument  came  to 
appreciate  the  predicament  above  Indicated, 
but  requested  the  court  to  express  an  opinion 
upon  the  merits  of  the  case  before  dis- 
missing the  appeal  because  of  the  Importance 
thereof  In  view  of  numerous  pending  actions, 
citing  as  Justification  for  so  doing  instances 
where  that  course  was  adopted.  The  prac- 
tice of  rendering  an  opinion  In  a  case  where 
there  Is  no  valid  appeal,  where  In  reality 
the  cause  has  not  yet  reached  this  court,  Is 
of  such  doubtful  propriety  that  the  very 
few  Instances  where  that  has  been  done 
cannot  be  regarded  as  precedents  to  be  fol- 
lowed, especially  In  the  absence  of  some 
pecnltar  necessity  therefor.   There  does  not 


seem  to  be  any  such  necessity  In  this  In* 
stance, — no  necessity  of  such  over-powering 
character.  If  there  could  be  one,  really  Justi- 
fying the  court  In  speaking  outside  Its  Juris- 
diction. 
The  appeal  Is  dismissed. 


BA8TBBN  RT.  OO.  OF  MINNESOTA  T. 
TUTEUR  et  al.* 
(Supreme  Court  of  Wiscon^.  Jan.  0, 1006.) 

1.  CONTBAOTS— MUTUALITT. 

Where  a  contract  between  plaintiff  and  P. 
consisted  of  a  promise  on  P.'s  part  to  do' all 
the  freight  handling  at  plaintrtfs  warehous- 
es and  docks  located  at  one  of  Its  terminals, 
Incidental  to  plaintiff's  then  established  trans- 
portation business,  at  agreed  rates,  and  plain- 
tiff promised  to  pay  such  rates  for  the  work  at 
certain  intervals,  and  in  caee  P.  satisfactorily 
performed  the  contract  be  should  have  a  right 
to  a  rraewal  for  the  succeeding  year,  the  con- 
tract  was  not  void  for  want  of  mutuality,  in 
that  plaintiff  was  not  bound  to  funilsh  P.  any 
freight  to  handle ;  a  promise  on  plaintiff's  part 
so  to  do  being  implied. 

2.  SaUB— DEFrntTENESS. 

Where  DlaintitE,  a  common  carrier,  with  a 
large  eatabushed  business,  agreed  to  pay  P. 

certain  specified  rates  for  handling  all  plain- 
tiff's freight  at  a  terminal  point,  the  contract 
was  not  void  for  indefinlteaes?  as  to  the  amount 
of  work  to  be  done  or  goods  to  be  bandied. 

[Bd.  Note. — For  cases  in  point  see  vot  11, 
Cent  Dig.  Contracts,  ||  ItS.  16.] 

8.  Appeal— RsnRENCB— Fin  Din  08  bt  Ref- 

EBEE— Review. 

A  referee's  finding  on  a  question  of  fact, 
based  OD  evidence  to  support  it,  will  not  be  set 
aside  on  appeal. 

[Ed.  Note.— For  cases  In  point  see  vol.  3, 
Cent  Dig.  Appeal  and  Brror,  ||  3096-M1&] 

4.  PbINOIPJX  A.KD  SUBBTT— PATrMNTS— DlB- 

OHARQE  or  SUBETT. 

Where  a  contract,  for  the  performance  of 
which  certain 'Of  ttie  defendants  were  suretieii. 
provided  for  semimonthly  payments  to  their 
principal  of  moneys  earned  from  the  1st  to  the 
15th  of  the  month  on  or  about  the  20th  of  the 
month,  and  those  earned  durine  the  remainder 
of  the  month  on  or  about  the  Stb  of  the  follow- 
ing month,  the  delay  so  provided  for  after  the 
Indebtedness  to  the  principal  was  earned  was 
for  the  benefit  of  the  payor,  and  hence  the  fact 
that  the  payor  anticipated  certain  of  such  pay- 
ments for  services  rendered  by  the  principal 
undw  the  contract  after  the  payor  had  knowl- 
edge that  it  was  doubtful  whether  the  principal 
could  complete  the  contract  was  not  prejudicial 
to  the  sureties,  and  did  not  dlacbarga  than  from 
liability. 

6.  Refebenoe— PowBBS  or  Refebeb— Coun 
Obdebs— Re  VIEW . 

Where  a  referee  was  appointed  to  bear, 
try,  and  determine  the  issues  raised  by  the 
pleadings  in  a  certain  case,  he  had  no  power  to 
review  a  preliminair  order  denying  defendntit's 
motion  to  dismiss  the  complaint  becaiifte  of  the 
refiisal  of  plaintifTs  attorney  to  testify  as  an 
adverse  witness. 

6.  DiecovEBT  —  Advebse  Witnesses  —  Ex- 

AVINATIOIf  BEFOBE   TbIAL  —  REFUSAL  TO 

Rev.  St.  1898,  S  4096,  as  amended  by  Laws 
1901,  p.  328.  c.  244.  authorizes  the  examination 
of  a  party  his  agent  or  employ^  as  an  adverse 
witness  before  trial,  and  provides  that  1'  he 
refuses  to  answer,  be  may  be  punished  by  the 
officer  taking  the  examination  as  for  contempt, 
and  section  4097  declares  that  it  the  witness 

•Beheartng  denied  Haroh  20.  IMS. 
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refoBM  to  testify,  hli  pleading  may  be  stricken 
out  and  judgment  given  agafust  him  u  on  de* 
fault  or  failure  of  proof.  Held,  that  whetho* 
the  pleadiBS  of  a  par^  Bbould  be  stricken  be- 
cause of  the  failure  ox  hla  attornev  to  answer 
qneatlona  aa  an  adverse  witneea  nnoer  socb  aee- 
wam  was  within  tbn  discretion  of  the  court. 
7.  Dauaoeb— Bbeaoe  or  ConrBacr— Paetiai. 
Pbbfobhanck. 

On  tn-each  of  a  contract  for  tbs  bandlinf 
of  a  railroad**  freight  at  a  terminal  point  for 
a  year  at  specified  rates  per  ton,  the  railroad 
company,  having  assumed  farther  performance 
of  the  work,  was  entitled  to  recover  the  differ- 
oice  between  the  contract  price  and  the  reason- 
able cost  to  It  of  performing  the  work,  but 
waa  not  entitled  to  reeorer  for  the  amount  paid 
by  it  for  Sunday  labOT,  or  the  amount  paid  to 
the  contractor  after  breach  of  Us  contract. 

Appeal  from  Circnlt  Court;  Dooglu  Gonn- 
ty;  A.  J.  Vinje,  Judge. 

Actltm  by  the  BaAem  Railwi^  GompaDT 
of  Ulnneaota  agalnat  Joseph  Tntenr  and 
others.  Impleaded  with  John  Promborgra'. 
From  a  Judgment  In  faror  of  plalntlfF,  d» 
fendant  Tuteur  and  others  appeal.  Affirmed. 

The  plaintiflt  is  a  railroad  corporation  oper- 
ating a  railroad  line  from  St  Paul,  Ulnn., 
to  the  city  of  Superior,  and  owning  and 
operating  docks  and  warehouses  In  the  city 
of  Superior  for  the  discharge  and  storage 
of  freight,  as  well  aa  the  transfer  of  through 
freight  from  Its  cars  to  lake  carriers,  and 
vice  versa.  On  April  20,  1880,  it  entered  In- 
to a  written  contract  with  the  defendant 
Promberger,  by  which  Promberger  agreed  to 
take  charge  of  and  operate  its  docks  and 
warehouses  at  Superior,  and  handle  all 
freight  passing  through  the  same  during  the 
DATigatlon  season  of  1809  for  certain  rates 
figured  upon  a  tonnage  basis,  to  be  paid  him 
by  the  plaintiff.  On  the  same  date  the  de- 
fendant Promberger,  as  principal,  and  the 
remaining  defendants  and  appellants,  as 
sureties,  gave  to  the  plaintiff  a  bond  In  tbe 
penal  sum  of  $16,000,  to  Insure  tbe  faithful 
performance  of  said  contract  by  Prom- 
berger. This  action  Is  brought  upon  the 
bond  to  recover  damages  for  the  alleged 
breach  by  Promberger  of  the  freight-hand- 
ling contract  on  August  16,  1899.  Tbe  ap- 
pellant Tuteur  and  his  co-sureties  answered, 
alleging,  among  otbw  things,  by  way  of  de- 
fense that  tbe  contract  in  question  was  not 
a  real,  but  only  a  simulated,  contract,  and 
that  In  fact  Promberger  was  but  an  employ^ 
of  the  plaintiff;  that  it  was  unilateral,  and 
contained  no  consideration  or  correlative 
jMomlses  on  the  part  of  the  plaintiff;  that 
it  was  Indefinite  and  uncertain,  and  not 
capaUe  of  enforcement;  that  It  was  released 
and  surrendered  by  mutual  consent  August 
16,  1899;  that,  if  there  was  any  breach  there* 
of,  Bucb  breach  was  the  result  of  a  strike  of 
freight  handlers,  and  that  the  bond  did  not 
cover  socb  a  tn«ach;  that  tbe  sureties  had 
been  released  by  a  modification  of  the  con- 
tract made  without  their  consent  and  by 
the  making  of  premature  payments  thereon 
to  Promberger;  that  defendants  were  not 
liable  because  Promberger  was,  to  the  knowl- 


edge of  plaintiff's  officers,  an  embeEzler  be- 
fore the  making  of  the  contract,  which  fact 
was  concealed  by  said  oflScers  frmn  the  ap- 
pellant; that  there  could  be  no  recoTery,  for 
other  reasons  not  necessary  to  be  now  stated. 
The  action  was  referred  to  L.  K.  Lose,  Bsq.. 
to  bear,  try,  and  determine.  Upon  the  trial 
there  was  no  dispute  as  to  the  formal  ex- 
ecntiMi  and  delivery  of  the  contract  and  bond 
rtferred  to  in  tbe  complaint  The  CDntraet 
was  very  lengthy,  and  the  first  tiireft  pu^ 
graphs  th»eof  were  as  follows: 

"(1)  This  agreement  made  and  entered 
Into  this  20th  day  of  April,  A.  D.  1899.  by 
and  between  John  Promberger,  of  the  City^  of 
Superior,  County  of  Douglas  and  Stete  of 
Wisconsin,  party  of  tbe  first  part,  and  the 
Eastern  Railway  Company  of  Minnesota,  a 
corporation  organized  and  existing  under  the 
laws  of  the  State  of  Bilnnesota,  party  of 
tiie  second  part,  witnesseth: 

"(2)  That,  whereas,  the  party  of  tbe  second 
part  owns,  controls  and  operates  docks  and 
warehouses  and  rail  and  lake  terminals  at 
Superior,  Wlscoasln,  In  connection  with  its 
line  of  railroad,  and  tbe  business  appertain- 
ing thereto;  the  said  docks  and  warehoasea 
are  those  usually  constructed  and  operated 
for  tbe  purpose  of  receiving,  forwarding, 
transferring  merchandise,  freif^t  or  other 
I«t>perty  handled  by  the  party  of  the  aectuid 
part  In  its  business  as  a  common  carrier: 

"(3)  Now,  therefore,  in  consideration  of  the 
covenants  and  agreements  berelnaft^  con- 
tained, to  be  i>wfwmed  by  the  iiarty  of  the 
second  part,  the  said  party  of  the  first  part 
agrees  to  assume  (diatge  of  and  opiate  tbe 
said  docks  of  the  party  of  the  second  part, 
under  the  direction  of  the  party  of  the  sec- 
ond part  or  ite  representatives,  In  such  man- 
ner aa  may  tiest  subserve  the  Interests  of  the 
party  of  tbe  second  part;  and  the  party  of 
the  first  part  hereby  agrees  to  load  or  unload 
all  cars  or  vessels  and  to  properly  stow  ail 
the  freight  goods  and  merchandise  arriving 
at  or.  forwarded  from  said  docks  or  ware- 
houses of  the  party  of  the  seccmd,  which 
the  party  of  the  second  part  may  have 
charge  of  as  common  carrier,  or  own,  or  In 
Ita  business  of  transporting,  war^on^g 
or  handling  merchandise  at  tbe  docks  or 
warehouses  of  the  said  party  at  the  escond 
part,  situated  as  above  described;  and  the 
party  of  tbe  first  part  agrees  to  continue 
such  service  during  the  navigation  season  at 
1809,  as  tbe  said  party  of  the  second  part,  Its 
agente  w  representatives  may  direct" 

Following  these  clauses  came  a  number  of 
subsidiary  agreements  on  the  part  of  Prom 
berger,  to  the  effect  that  the  freight  was 
to  be  loaded  or  unloaded  from  cars  or 
vessels  into  warehouses  or  upon  docfta,  aa 
the  plaintiff's  agente  should  direct;  tbat 
Prombeixer  should  furnish  all  necessary  men 
for  the  work  as  the  plaintiff  should  direct 
from  time  to  time;  that  Promberger  ahould 
employ  competent  and  reliable  perscms  to 
supervise  the  work  under  the  direction  of 
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tbe  pliUntiff  M  to  the  manneEr  of  handling 
freight;  that  he  would  not  employ  persons 
objectionable  to  the  plalntlfft  ftnd  would  dla- 
mlBfl  any  snch  persons  upon  tbe  plalutlfTB 
request;  that  be  would  dlTlde  his  employ^ 
Into  Buch  gangs  as  mtgbt  be  necessary  to 
best  handle  the  business,  or  as  directed  by 
the  plalntlfTs  agents;  that  he  would  handle 
all  gang  planks,  skids,  hoisting  machinery, 
and  other  appurtenances  necessary;  that  he 
would  perform  all  labor  connected  with  the 
operating  of  the  dock,  the  same  as  if  It  was 
operated  by  direct  employes  of  the  plaintiff, 
and  take  care  of  the  docks,  warehouses,  and 
other  properties,  and  keep  them  In  good  con- 
dition; that  his  men  should  commence  work 
at  7  o'clock  in  the  morning,  and  report  for 
duty  at  any  time  thereafter  as  might  be 
necessary  for  the  proper  handling  of  the 
business,  and  as  directed  by  the  plaintUTs 
agents.  It  being  understood  that  a  regular 
day  gang  and  a  regular  night  gang  should  be 
maintained;  that  the  plaintiff  should  hare 
the  right  to  employ  one  or  more  check  clerks 
or  foremen  to  supervise  the  handling  of 
freight;  that  the  plaintiff  should  also  hare 
tbe  right  to  select  from  Promberger's  em- 
ployes 10  or  more  men  for  the  special  work 
of  calling  freight  and  stowing  freight;  that 
PrombergOT  should  give  a  good  bond  in  tbe 
man  of  $16»000.  with  sureties,  conditioned 
for  tbe  taltbtal  performance  of  the  agree- 
ment, and  to  protect  the  plaintUT  against  any 
lorn  from  detention  of  said  freight  by  reason 
of  strikes,  and  from  any  damage  or  loss  to 
pnq^erty  by  tbett,  or  otherwise,  while  the 
name  being  handled,  and  with  further 
conditions  not  necessary  to  be  stated;  that 
the  expenses  or  liability  for  damage  or  loss 
to  freight  while  being  handled  should  be 
determined  by  persons  employed  by  the 
plaintiff;  that  in  computing  tonnage  of 
freight  handled  the  weights  shown  by  tbe 
boat  manifests,  railroad  rec^pts,  or  railroad 
billing  should  govern;  that  flour  and  barrels 
should  be  bandied  csk  the  basis  of  200  pounds 
per  barrel,  and  other  fright  usually'  trans- 
ported by  package  upon  tbe  basis  of  snch 
weights  as  were  prescribed  by  the  rules  of  the 
Chicago  Board  of  Trade;  that  In  the  handling 
of  freight  In  sacks  or  frail  packages  the  load 
to  be  hoisted  out  of  the  hold  or  into  the 
bold  of  a  vessel  should  not  be  snch  as  to 
damage  the  package,  nor  greater  than  as 
directed  by  the  plalntUTs  agent  The  con- 
tract further  provided  that  in  consideration 
of  the  full  and  faithful  performance  of  tbe 
above-mentioned  agreements  on  the  part 
of  Promberger  the  plaintiff  agreed  to  pay 
Promberger,  on  or  about  the  Qth  and  20th 
days  of  each  month  during  the  season  of 
navigation  (unless  the  contract  should  be 
sooner  annulled),  certain  fixed  ratea  per  ton 
tm  the  freight  handled,  according  to  the 
character  of  the  freight  and  the  necessary 
bandllng  to  be  done,  which  rates  It  ia  un- 
DOceBsary  to  state  in  detail;  that  it  would 


employ  a  competent  and  reliable  agent  to 
supervise  the  business,  Promberger  agreeing 
to  conform  to  the  rules  and  regulations  laid 
down  by  said  agent;  that  It  would  furnish 
all  necessary  tow  boards,  planks,  and  other 
appurtenances  for  the  proper  bandllng  of  the 
freight;  that  all  anployCs  should  have  one 
hour  for  dinner,  one  hour  for  supper,  and 
one  hour  for  midnight  lunch;  that  payments 
upon  the  contract  were  to  be  based  on  the 
freight  tonnage  handled  during  the  period 
from  the  1st  to  the  l&th,  and  from  the  15th 
to  the  last  day  of  each  month  during  the 
continuance  of  the  contract;  that  It  would 
furnish  all  necessary  switching  service,  and 
do  all  the  necessary  switching  of  cars;  that 
it  would  employ  one  or  more  trustworthy 
watchmen  whenever  Promberger  or  his  repre- 
sentatives were  not  present  It  was  further 
mutually  agreed  that,  In  the  event  of  dam> 
age  to  freight  being  bandied,  the  same  should 
at  once  be  turned  over  to  the  plaintiff  to  be 
disposed  of.  and  to  make  settlement  with 
the  owner;  that,  In  the  event  that  Promber- 
ger ahould  conduct  the  business  during  tbe 
season  of  1889  in  a  competent  and  satis- 
factory manner,  be  might.  If  he  chose,  "have 
a  contract  for  the  handling  of  said  second 
party's  freight  for  tbe  year  foHowlng  the 
termination  of  this  contract,  such  con- 
tract to  be  anbstantially  In  terms  the  same 
as  tills  contract';  that  aa  a  furOier  con- 
sideration to  Promberger  plaintiff  should  rent 
to  hUn  a  boarding  house  located  near  the 
docks,  at  a  nominal  rent  of  $5  for  the  season, 
Promberger  agreeing  to  maintain  the  same 
In  an  orderly  and  respectable  manner,  and 
to  deliver  the  same  over  to  tbe  plaintiff  in 
good  condition  at  the  end  at  the  season;  that 
It  was  understood  between  the  parties  that 
Promberger  should  be.  In  the  performance  ot 
all  his  dutlea,  an  independent  contractor, 
and  subject  to. the  legal  duUes  and  llablll- 
tles  applicable  to  such  contractors.  The 
bond  accompanying  this  agreemeut,  and  upon 
which  this  action  was  brought  Is  in  the  usual 
terms  of  an  Indonnity  bond^  in  the  penal 
sum  of  ¥16,000,  Is  signed  by  the  appellants, 
and,  after  the  formal  partSi  reads  as  follows: 
"The  condition  of  this  obligation  Is  such 
that  whereas  the  above  named  John  Prom- 
berger has  this  day  entered  Into  an  agree- 
ment In  writing  with  the  said  Eastern  Ball- 
way  Company  of  Minnesota,  which  said 
agreement  is  hereunto  annexed,  by  the  terms 
of  which  the  said  John  Promberger  has  con- 
tracted to  operate  the  docks  and  warehouses 
of  the  said  Dastem  Bailway  Company  of 
Minnesota,  and  to  handle,  transfer  and  stow 
all  freight  and  merchandise  which  the  said 
Eastern  Railway  Company  of  Minnesota, 
requests  him  to  handle,  transfer  and  stow  at 
the  docks  of  the  said  Eastern  Ballway 
Company  of  Minnesota  on  cars  or  upon 
vessels,  in  changing  business  with  the  said 
railroad  company.  In  the  city  of  Superior, 
during  the  season  of  navigation  of  1890. 
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"And  whereas  the  said  John  Promberger 
has  entered  Into  certain  coTenants  and  agree- 
ments In  relation  to  handling,  tranaferrlng 
and  storing  s^d  freight  and  merchandise 
contained  In  the  said  written  contract: 

"Now.  therefore,  in  case  the  said  John 
Fromberger  shall  duly  and  faithfully  per- 
form all  the  corenanta  and  agreements  con- 
taliwd  In  the  said  agreement  on  hla  part  to 
be  performed,  and  shall  save  harmless  the 
said  Baatem  Ballway  Company  of  Minnesota 
for  all  loss  or  damage  by  reason  of  any- 
fallnre  on  his  part  to  so  perform  the  cove- 
nants and  agreements  on  his  part,  then 
this  obligation  shall  be  nun  and  void  and 
of  no  eflFect,  otherwise  in  fall  force  and 
operation. 

"In  witness  whereof  we  hare  hereunto  set 
our  hands  and  seal  the  day  and  year  above 
written. 

"J.  Frombei^er.  [Seal.]  Anwunt 

"Harrle  Bogers.  [SeaL]  Amt  $4,000 
"Frank  H.  Bnger.  [Seal.]  Amt  $4,000 
"Ogden  H.  Hanmumd.  [Seat]  Amt  $4,000 
"H.  W.  Dietrich.  [Seal.]  Amt  $600 
"Hyrott   Beed.  [SeaL]   Amt  $900. 

"Joseph  Tetenr.        [Seal.]  Amt  $1,000 
"John    B.    Greeley.  [SeaL]  Amt  $1,600.'* 
The  action  was  tried  before  the  referee,  and 
a  great  volume  of  evidence  Introduced,  and 
the  referee  made  the  following  findings  of 
fact: 

"(1)  That  prior  to  the  execution  of  the 
contract  between  the  plaintiff  and  the  de- 
fendant John  Fromberger,  on  or  about  April 
20,  1899,  the  plaintiff  was  the  owner  of  a 
large  terminal  warehouse  located  on  the  bay 
front  and  occupied  and  used  as  a  terminal 
facility  for  Its  railroad  and  as  a  counectlon 
between  said  railroad  and  the  bout  lines 
operating  upon  the  Great  Lakes.  That  It 
also  occupied  as  lessee  an  open  dock  known 
as  the  *P,  &  R.  Dock,'  where  It  had  been  ac- 
cnetomed  to  receive,  for  transportation  over 
Its  lines,  steel  rails,  and  that  these  two  docks 
were  the  only  lake  and  rail  terminal  facilities 
owned  or  operated  by  the  plaintiff  previous  to 
the  time  of  the  making  of  said  contract  on 
April  20,  1S99,  ahd  this  was  well  known  to 
the  defendant  John  Fromberger  at  the  time  of 
entering  Into  the  contract  referred  to. 

"(2)  That  the  contract  dated  April  20, 1890, 
and  marked  plaintiff's  Exhibit  96,  was  duly 
executed  and  delivered  by  the  parties  thereto 
In  good  faith  and  for  the  purposes  therein 
expressed. 

"(3)  That  the  bond  upon  which  this  suit 
Is  brought  to  recover,  and  known  as  plain- 
tiff's Exhibit  95,  was  duly  executed  by  all  of 
the  defendants  and  delivered  to  the  plaintiff, 
and  so  delivered  and  received  In  good  faith 
and  with  Intent  that  It  should  become  a  valid 
and  binding  Instrmuent  upon  all  the  de- 
fendants. 

"(4)  That  the  defendant  Fromberger  had 
operated  the  docks  already  mentioned  for  the 
navigation  season  of  1898  under  a  contract 


somewhat  slmUar  to  that  of  April  20,  1899. 
That  it  wa«  well  known  oy  him  and  the  plain- 
tiff's <dacara  that  the  plaintiff's  hnalneM  as 
a  common  carrier  required  It  to  receive, 
transpwt,  and  unload  at  the  terminal  doc&s 
mentioned  ft  large  amonnt  of  fcelgfat  east- 
bound.  That  as  the  owner  and  opentm  of 
said  docks  and  war^ionse  it  would.  In  the 
usual  course  of  buahiess,  receive  large 
amounts  of  frdght,  including  steti  rails  from 
shippers  or  boat  lines  (qrerated  upon  the  lakes, 
and  that  as  a  part  of  plaintiff's  bustnees  In 
operating  said  docks  It  would  natnrally,  and 
In  the  usual  course  of  business,  unload  from 
boats  the  larger  part  of  said  freight  as  a 
convenient  metbod  of  operating  tS»  docks 
at  tiw  connecting  point  between  Its  railroad 
and  boat  Hues.  That  It  waa  also  well  known 
that  shippers  or  boat  lines  who  ml^t  In- 
sist upon  or  desire  to  unload  their  own  freight 
or  cargoes  wonld  have  the  prlvU^  of  ^Ing 
80.  and  that  thereby  the  amount  of  trelKht  to 
be  handled  under  the  contract  might  be  amne- 
what  lesnened  or  decreased  by  the  exercise  of 
such  privilege  or  right  and  that  the  parties 
to  the  said  contract  contemplated  at  tlie  time 
of  entering  into  said  contract  that  It  uily 
covered  such  freight  as  the  plaintiff.  In  Its 
business  as  a  common  carrier,  or  in  the  opera- 
tion of  said  docks,  was  called  upon  to  handle, 
and  this  without  reference  to  wbethtf  It  was 
legally  bound  to  handle  the  same  eitb^ 
contract  or  otherwise. 

"(JS)  That  the  defendant  Fromberger  en- 
tered upon  the  performance  of  said  contract 
on  or  about  the  20tb  day  of  April,  1^.  folly 
performed  Ihe  same  down  to  the  13th  day  of 
August  1899,  and  that  the  plaintiff  fully  pei^ 
formed  said  contract  upon  its  part  until  said 
contract  was  abandoned  by  the  defendant 
Fromberger  on  the  afternoon  of  August  16, 
1890. 

"(6)  That  on  the  13tb  day  of  August,  1S99. 
the  employ^  of  the  defendant  Fromberger 
demanded  an  Increase  of  wages  amounting 
to  about  25  per  cent.,  and  some  of  them  quit 
work  on  that  day.  That  on  the  14th  day  of 
August  the  demand  for  higher  wages  not  be- 
ing complied  with  others  of  said  employ^ 
quit  work,  and  from  that  time  on  until  the 
afternoon  of  the  10th  of  August  tbore  was 
almost  a  complete  cessation  of  woifc  upMi 
the  docks.  There  was  plenty  of  work  to  do, 
and  during  the  13tta,  14tb,  and  l&th  frequent 
demands  were  made  upon  the  defendant 
Fromberger  to  handle  the  freight  In  accord- 
ance with  his  contract,  which  be  failed  to 
comply  with,  and  thereby  violated  bis  con- 
tract both  In  spirit  and  In  terms.  That  tbem 
several  violations  of  bis  contract  on  the  13tb. 
14th,  and  16th  of  August  1899,  were  well 
known  to  the  plalnttfTs  local  agent  In  charge 
of  said  docks  and  were  also  known  to  plaln- 
tlCTs  division  superintendent  Oeorge  T. 
Blade,  as  early  as  noon  of  the  14tb  of  August 
and  that  said  Slade's  office  was  then  in  the 
city  of  Superior,  whwe  said  dodu  are  locat- 
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ed,  and  that  on  the  16th  day  of  August,  about 
noon,  aald  Blade  called  upon  some  of  the 
sureties  to  assist  Mr.  Promberger  In  the 
carrying  out  of  bis  contract 

"(7)  That  the  cessation  of  work  upon  the 
Cocks  continued  until  the  afternoon  of  the 
16th  day  of  August,  at  which  time  a  con- 
ference was  had  between  the  plaintiff's  of- 
ficers; Mr.  HIU,  the  vice  president,  Mr.  Slade, 
the  superintendent,  Mr.  Dooley,  the  local 
agent,  and  Mr.  Murpby,  the  attorney,  and 
the  defendant  Promberger  and  Mr.  Rnger, 
one  of  the  sureties,  being  also  present  That, 
at  this  conference  the  defendant  Promberger 
notified  the  plaintiff  of  his  Inability  to  con- 
tinue the  performance  of  the  contract,  and 
said  defendant  did  then  and  there  wholly 
abandon  said  contract  That  there  was  no 
settlement  between  the  plaintiff  and  Prom- 
berger, and  no  acceptance  of  any  surrender 
of  the  contract,  or  any  release  of  said  Prom- 
berger  from  his  obligations  under  said  con- 
tract, nor  any  release  of  the  sureties  upon 
the  bond  given  to  secure  the  performance 
thereof.  That  what  took  place  at  said  con- 
ference  was  contemplated  by  the  plaintiff, 
and  was  In  fact  simply  a  precantlonair  meas- 
ure to  determine  Its  right  to  proceed  with  the 
operation  of  Its  docks  Independent  of  the 
defendant  Promberger,  and  that  no  question 
would  be  raised  as  to  the  plaintiffs  right 
to  do  so. 

"(8)  That  the  plaintiff  proceeded  at  once 
after  the  conference  of  August  16th  to  or- 
ganize the  force  to  operate  the  docks,  and  do- 
ing 80  acceded  at  once  to  the  demands  of 
the  employes  of  the  defendant  Promberger  for 
an  advance  of  wages  which  amounted  to 
about  25  per  cent,  and  continued  to  operate 
the  docks  by  employing  the  laborers  and 
superintending  the  work  on  Its  own  account 
and  without  letting  out  the  work  to  contract- 
ors, excepting  the  loadli^  of  the  rails  on  the 
P.  &  R.  dock,  which  was  let  out  npon  con- 
tract to  Mndge  &  Thoi^rson,  thns  carrying 
on  the  work  nntll  the  dose  of  navigation,  on 
December  18, 1809. 

"(S)  That  the  total  cost  to  the  plaintiff 
In  the  (^ration  of  the  docks  and  in  doing 
the  work  which  the  defendant  Promberger 
was  required  to  do  under  bis  contract,  after 
hlB  abandonment  thereof  on  the  16tb  day 
of  August,  1898.  until  the  close  of  navigation 
on  December  18,  1899,  was  $D8,409.11.  That 
of  this  sum  the  plaintiff  paid  the  employes' 
wages  In  doing  the  work  at  the  flour  sheds 
the  sum  of  $56,062.95,  paid  to  laborers  en- 
gaged on  the'  P.  &  B.  Dock  $1,201.20,  paid 
to  Mndge  &  Tborgerson,  the  contractors. 
9776.90,  paid  fior  tools,  equipments,  etc.,  9366, 
making  a  total  of  $68,468.11.  That  some 
of  the  labor  in  carrying  out  this  contract 
was  performed  on  Sunday,  and  the  wages 
paid  therefor  amounted  In  tdl  to  $6.^.74 
and  the  extra  cost  of  such  labor  was  $1&1JS1; 
the  Sunday  labor  being  paid  for  as  overwork 
to  tlie  regular  men  and  the  wages  Increased 
five  cents  an  hour,  which  last-named  sum  I 


find  is  not  properly  chargeable  to  the  defend- 
ants, and  hence  deduct  It  from  the  previous 
cost  of  operating  the  docks,  leaving  tbe 
amount  of  the  cost  of  tbe  operation  of  the 
docks  $58,317.60.  I  further  find  the  cost  of 
doing  the  work  under  the  contract  with  the 
defendant  Promberger  would  have  amounted 
to  $42,181.07,  and  that  the  plaintiff  sustained 
damages  by  tbe  increased  cost  of  doing  tbe 
work  over  and  above  what  It  would  have 
cost  under  the  Promberger  contract.  In  tbe 
sum  of  $16,126.53. 

"(10)  That  tbe  plaintiff  has  paid  the  de- 
fendant Promberger  for  all  work  done  under  ^ 
the  contract  by  blm,  except  tbe  sum  of 
$957J20,  which  It  still  holds  and  claims  tbe 
right  to  withhold  on  account  of  the  damages 
sufCered  by  It.  and  that  the  plaintiff  has  suf- 
fered damages  ov6r  and  above  the  $957.20, 
in  the  sum  of  $15,169.33. 

"(U)  That  the  plaintiff  on  August  15, 
1899,  and  in  tbe  early  part  of  said  day,  com- 
puted and  certified  the  earnings  of  the  de- 
fendant Promberger  under  his  contract  for 
the  first  half  of  tbe  month  of  August  In  tbe 
sum  of  $5,619.42,  and  thereafter,  and  about 
no<m  of  August  15th,  by  draft  Issued  out  of 
tbe  ofilce  of  Its  superintendent,  paid  said 
money  to  said  Promberger,  and  afterwards, 
and  on  August  16th,  paid  to  said  Promberger 
the  further  sum  of  $401.90,  being  a  further 
amount  earned  under  said  contract  That 
at  the  time  of  paying  the  two  amounts 
above  mentioned  the  plaintlfTs  officers,  par- 
ticularly Its  local  agent  J-  P.  Dooley,  who 
certified  the  work,  and  George  T.  Slade,  Its 
superintendent  knew  that  tbe  defendant 
Promberger  had  repeatedly  violated  the  con- 
tract That  the  work  upon  tbe  docks  had 
practically  ceased.  That  the  wages  demand- 
ed by  the  men  were  such  that  It  was  at  least 
very  doubtful  whether  tbe  defendant  Prom- 
berger would  or  could  proceed  with  and  com- 
plete his  contract  That  the  evidence  does 
not  disclose  whether  tbe  payment  of  the 
$6,519.42  on  the  15th  day  of  August  was 
prior  or  subsequent  to  Mr.  Slade  calling  upon 
the  sureties  to  aid  Mr.  Promberger,  but  1 
find  that  tbe  plaintiff  was  fairly  cba^able 
with  notice  that  Promberger  would  very 
likely  be  unable  to  perform  his  contract  and 
that  damages  might  result  to  tbe  plaintiff 
thereby,  before  the  payment  of  the  ^.618.42 
on  the  16th  day  of  August,  1898. 

"(12)  That  the  plaintiff  has  not  since  paid 
tbe  $867.20,  being  tbe  sum  of  two  bills  certi- 
fied as  earned  by  the  defendant  Promberger, 
tbe  sum  of  $790.80  being  certified  by  andlt 
voucher  Xo.  1655,  being  defendants*  Exhibit 
Gl;  and  the  sum  of  $166.40t  shown  by  cnn- 
celed  treasury  voucher,  defendants'  exhibit 
Fl.  It  did.  however,  pay  to  the  defendant; 
on  or  about  August  16,  1889,  the  sum  of 
$643.55,  being  tbe  amount  shown  In  treasury 
voucher  No.  346  and  draft  No.  16,  mentioned 
in  the  deposition  of  George  T.  Slada.  That 
the  money  so  paid  was  advanced  by  tbe  plain- 
tiff to  BaiA  Promberger  to  pay  lilm  for  the 
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handling  of  certain  steel  rails  conelsned  by 
steel  companies  to  the  Great  Northern  Bail- 
way  Company,  and  was  In  fact  an  adrance- 
meut  by  the  pialntUt  for  sncb  work  on  ao 
couat  of  the  consignor,  and  would  only  be 
repakl  to  the  plalntlfC  by  reason  of  such  ad- 
vanoementB,  and  for  this  reason  the  defend* 
ants  and  none  of  them  are  Injured  by  such 
payment,  and  exc^t  as  above  the  plaintiff 
paid  the  defendant  Frombergar  no  mon^  aft- 
er August  16, 1888. 

**(13)  That  the  plaintiff  did  not  alter  or 
modify  Its  contract  with  the  defendant, 
Promber^,  or  consent  to  any  modifl(»tion 
thereof,  and  whatever  arraiui;enient  was  made 
tietween  Mr.  Fromberger  and  other  partlesL 
particularly  the  Davidson  Steamship  com- 
pany to  unload  the  steel  rails,  was  woA  out- 
side of  the  Fromberger  contract;  or  at  least 
snch  as  he  could  not  reanln  the  plaintiff  to 
fnml^h  him. 

"(14)  That  the  evidence  does  not  phow  that 
the  plaintiff  partidpated  In  the  effbrta  made 
on  the  part  of  A.  L.  Williams,  and  some  other 
of  its  onployds,  by  way  of  taking  assignments 
of  the  daims  of  some  of  Fromberger's  former 
employes  of  their  claim  against  him,  and  by 
garnishment  anlts  endeavoring  to  obtain  a 
preference  over  the  defendant  sureties  as  to 
m(mey  d^K»lted  in  the  Northwestern  Nation- 
al Bank,  or  as  to  any  money  owing  by  the 
plaintiff  to  the  defendant  Fromberger. 

"(Ifi)  That  the  plaintiff  exercised  ordinary 
and  reasonable  care  taking  up  and  carrying 
on  the  work  after  the  abandonment  of  the 
contract  by  the  defendant  Fromberger,  and 
that  the  amount  paid  therefor  as  stated  in  a 
previous  finding  was  the  reasonable  and  nec- 
essary cost  of  such  work,  after  deducting 
the  1151.61,  which  was  paid  extra  by  reason 
of  a  portion  of  the  work  belim  performed  on 
Sunday. 

"(16)  That  In  addition  to  the  damages  sus- 
tained by  the  plaintiff  by  way  of  the  in- 
creased cost  of  doing  the  work,  over  and 
above  what  It  would  have  cost  under  the  con- 
tract, plaintiff  sustained  some  damage  by 
way  of  detention  of  its  cars  for  the  reason 
that  they  were  not  8[>eed]Iy  unloaded,  as  re- 
quired by  the  contract  This  damage  was  in 
part  occasioned  by  the  violation  of  the  con- 
tract by  the  defendant  Fromberger  between 
August  13,  1899,  and  the  abandonment  of  hie 
contract  on  the  afternoon  of  August  16,  1899^ 
and  for  which  counsel  for  the  plaintiff  dis- 
claimed upon  the  trial  to  recover,  and  a 
part  because  the  plaintiff  was  unable  to  pro- 
cure a  Bufflclent  number  of  men  at  the  time 
It  took  up  the  work  on  August  16th,  and  also 
because  of  a  congested  condition  of  the  yards. 
That  the  amount  of  damage  so  suffered  was 
sought  to  be  proven  on  tbe  trial  by  showing 
the  number  of  days  for  which  cars  laid  Idle 
over  and  above  the  usual  time  for  unloading 
and  the  earning  capacity  of  the  cars  for  the 
time  they  were  so  detained,  and  the  plaln- 
tUTs  evidence  tends  to  show  that  cars  were  so 
detained,  eaual  to  a  lOngle  car  being  htfd 


lOK  days,  and  that  the  net  earning  eapadty 
per  car  per  day  was  from  (5  to  ?7.  I  am  un- 
able from  the  evidence  to  find  that  the  plain- 
tiff sustained  the  amount  of  damage  thus 
claimed.  Whether  the  plaintiff  lost  tbe 
freight  U  would  otherwise  have  carried,  or 
whether  those  cars  were  moved  more  ra^dly 
as  soon  as  the  detention  ceased,  or  whether 
the  plaintiff  transported  the  freight  at  a  UtUe 
later  time;  is  altogethw  too  problematical.  I 
do  find,  however,  tiiat  the  cars  were  detained 
as  claimed  to  the  extent  of  1,006  days  tor  a 
allele  car,  and  that  a  fair  rental  value 
day  per  car  was  $3. 

"(17)  That  tbe  plaintlfTB  officers,  prior  to 
tlie  execution  and  delivery  of  the  bond  hen 
sued  upon  had  Information  that  tbe  dtfendant 
Fromberger  had  liad  some  flnandal  troublea, 
but  vera  not  Informed  that  he  was  gnUty,  or 
had  been  cwvlcted  of  any  criminal  <diarge. 
That  they  had  a  right  to  believe;  and  did 
believe,  that  he  was  a  citable  eontrmctor, 
and  one  who  was  able  to  perform  tlie  con- 
tract In  question,  and  they  did  not  notify 
the  other  defOidatttB  of  such  Infmrmatloii  u 
th^  had  in  regard  to  Mr.  Pnmibeigar. 

"Oonclusiona  of  Law. 

"As  conclusions  of  law  I  find  and  hold: 
"(1)  That  the  contract  between  the  i^alntlff 
and  the  defendant  John  Frombeiger  wu  and 
ts  a  valid  binding  contract  That  It  Is  not 
lacking  In  mutuality,  but  was  intended  to 
apply,  and  did  apply,  to  all  freight  which 
the  plaintiff  had  charge  of  as  a  commtm  car^ 

■  rler,  or  to  which  It  had  title,  or  whldi  came 
to  it  to  be  handled  by  It  In  Its  business  aa  a 
warehouseman,  or  in  the  operation  of  the 
docks.  That  the  amount  of  freight  to  which 
the  contract  applied  might  have  varied  more 
or  less,  depending  upon  whether  tbe  shippers 
or  boat  lines  Insisted  upon  loading  or  unload- 
ing tbeir  own  freight  aod  this  may  have 
been  to  some  degree  discretionary  with  the 
plaintiff;  but  1  hold  that  it  had  the  right  to 
exercise  such  discretion.  That  it  was  boimd 
to  furnish  the  defendant  under  tbe  contract, 
with  the  work,  and  pay  him  therefor,  all 
freight  which  it  had  in  charge  as  a  common 
carrier,  all  of  which  it  owned,  and  all  which 
came  Into  Its  hands  for  handling  In  Its  busi- 
ness as  operating  tbk  warehouse  and  docks, 

■  but  this  did  not  necessarily  include  all  freight 
unloaded  upon  said  docks.  I  find  that 
there  was  a  consideration  for  the  making 
of  the  contract  and  that  tbe  fact  that  tbe 
amount  of  freight  might  vary,  even  tbot^h 
in  the  discretion  of  the  plaintiff,  did  not  In- 
validate or  render  the  contract  not  binding. 
I  further  hold  that  the  contract,  being  under 
seal,  imports  a  consideration,  and  that  tbe 
contract  would  be  binding,  even  though  It  was 
discretionary  with  the  plaintiff  as  to  all  of 
the  freight  how  much  the  defendant  From- 
berger should  handle. 

"(2)  That  the  bond  executed  by  the  de- 
foidants  on  or  about  April  20,  189b,  is  a 
valid  and  binding  Inatroment.  That  tba 
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defendant  Promberger  was  bound  mider  the 
contract  for  all  damages  wMch  tbe  plaintiff' 
mi^bt  sustain  by  reason  of  any  breach  on  his 
part,  and  that  the  omission  to  state  the 
Hniount  for  which  he  was  boond  opposite 
tals  signature  Is  of  no  consequence. 

"(3)  That  the  failure  of  the  plaintiff  to  give 
notice  to  the  defendant  sureties  of  the.  infor- 
mation received  by  its  officers  as  to  the  de- 
fendant Proraberger's  financial  tronble  In  no 
way  affected  the  validity  of  the  bond. 

"(4)  That  the  payments  to  the  defendant 
Promberger  by  the  plahitiff  on  the  15th  and 
lUth  days  of  August,  1899,  did  not  discharge 
the  sureties  from  liability.  That  the  $6,610.- 
42  on  the  15th  was  made  before  the  full. ex- 
pi  ration  of  the  time  when  it  was  absolutely 
due  and  payable,  but  not  before  It  was  earn- 
ed, and  not  in  vlolatlMi  of  any  of  the  terms  of 
the  contract.  It  was  only  premature  In  the 
sense  of  being  paid  five  days  before  the 
plaintiff  was  obliged  to  pay  It,  and  being 
by  the  terms  of  the  contract  payable  on  or 
nboiit  the  20th,  I  hold  it  was  not  In  violation 
of  the  terms  of  the  contract  to  pay  this  mon- 
ey at  the  time  It  was  paid. 

"(5)  The  plaintiff  did  not  violate  the  con- 
tract nor  were  the  defendant  sureties  dis- 
charged by  the  payments  to  the  defendant 
Promberger  by  the  plaintiff  of  a  draft  of 
$543.55  on  August  18th,  as  this  paym«it  was 
an  advancement  of  money  due  from  other 
parties. 

"(6)  That  the  fact  that  a  part  of  the  work 
after  August  17th  was  performed  by  the 
plaintiff  on  Sunday  does  not  affect  its  right 
to  recover  damages  for  breach  of  contract, 
except  BO  far  as  the  cost  of  the  work  was 
increased  thereby  in  the  sum  of  $151.51. 

"(7)  That  the  payment  of  $5,510.42  on 
August  15th  and  the  further  payment  of 
moi.OO  on  August  16th,  by  the  plainUff  to 
tlie  defendant  Promberger  after  he  had  re- 
peatedly broken  his  contract,  and  such 
breaches  continuing  until  the  final  abandon- 
ment on  the  afternoon  of  August  16th,  was 
unwarranted  and  in  derogation  of  the  rights 
of  the  defendants,  other  than  John  Promberg- 
er, and  that  they  are  entitled  to  credit  of 
those  amounts  upon  the  damages  suffered 
by  the  plaintiff  the  same  as  if  such  payments 
b»d  not  been  made. 

"(S)  Tbat  the  defendants,  other  than  John 
Promberger,  are  entitled  to  credit  upon  the 
damages  suffered  by  the  plaintiff  the  sum 
earned  by  the  defendant  Promberger  under 
the  contract  which  he  has  not  been  paid,  be- 
ing $957.20. 

"i9)  Tbat  the  damage  suffered  by  the 
plaintiff  by  way  of  detention  of  Its  cars  are 
too  remote  to  be  recovei-ed  In  this  action. 
Tliat  the  contract  in  question,  In  paragraph 
14,  required  the  defendant  Promberger  to 
^re  a  bond  which  would,  among  other 
tbiiigs,  protect  the  plaintiff  'against  any  loss 
from  detention  of  such  freight  by  reason  of 
strikes  and  from  any  damage  or  loss  to  prop- 
erty by  theft,  or  otherwise.*  The  bond  doea 
105  N.W.— 68 


I  not  contain  tbla  provision,  but  is  general  for 
I  the  performance  of  the  contract  by  Mr. 
Promberger.   In  my  opinion  the  clause  quot- 
ed was  Intended  to  Indemnify  tbe  plaintiff 
ag.iln8t  loss  suffered  from  the  detention  of 
'  i;.>:'i!;Iiable  and  perhaps  other  freight  and 
;  from  theft,  where  claims  were  made  by  ship- 
j  pers,  and  that  it  had  no  refer«iee  to  the  de- 
tention of  cars.   I  do  not  think  it  would  be 
I  fairly  within  the  contemplation  of  the  parties 
at  the  time  of  the  execution  of  the  contract 
that  the  plaintiff  would  be  unable  to,  at  some 
price,  obtain  help  and  expeditiously  unload 
Its  cars  in  case  of  the  default  of  Mr.  Prom- 
I  berger,  and  that  there  is  no  reason  in  this 
I  case  for  departing  from  the  general  rule  that 
I  tbe  damages  8uffere<l  are  the  difference  be- 
I  tween  the  contract  price  and  the  actual  and 
I  reasonable  cost  of  doing  the  work. 
I     "(10)  Tbat  the  plaintiff  is  entitled  to  Judg- 
j  ment  against  the  defendant  John  Promberger 
j  in  the  sum  of  $16,126.63,  with  Interest  at  6 
j  per  cent,  from  December  18,  1899. 
I     "(11)  That  the  plaintiff  is  ^tiUed  to  judg- 
:  ment  against  the  defendants,  other  than  John 
!  Promberger,  In  the  aggregate  sum  of  $9,248, 
I  with  Interest  from  December  18,  1809,  to  the 
!  present  time,  amounting  to  $1,853.  a  total  of 
!  $11,101,  and  that  Judgment  be  entered  In 
form  against  the  defendant  Harrie  Rogers  In 
;  the  sum  of  $4,000;  the  defendant  Frank  H. 
j  Ruger  in  the  sum  of  $4,000;  the  defendant 
Ogden  H.  Hammond  in  tbe  sum  of  $4,000: 
,  the  defendant  H.  W.  Dietrich  In  the  sum  of 
'  $500;  the  defendant  Myron  Reed  In  the  sum 
;  of  $500;  the  defendant  Joseph  Tuteur  In  the 
'■  sum  of  $1,500;  and  the  defendant  John  R 
Greeley  in  the  sum  of  $1,5(X);  but  providing 
therein  that  all  of  said  judgments  shall  be 
satisfied  upon  the  payment  or  collection 
thereon  of  tbe  sum  of  $11,101,  b^ng  the  ag- 
gregate amount  due  the  plaintiff,  with  inter- 
est thereon  from  the  date  of  said  Judgment, 
and  that  the  plaintiff  is  entitied  to  Judgment 
against  all  the  defendants  for  Its  costs  and 
disbursements  In  this  action." 

Many  exceptions  to  the  findings  of  fact 
were'  preserved,  and  the  appellants  requested 
counter  findings,  and  also  moved  the  court  to 
set  aside  the  report  and  re-refer  the  action, 
and  the  plaintiff  moved  to  modify  the  report 
and  to  confirm  as  modified.  These  motions 
were  heard  at  tbe  same  time,  and  tbe  court 
In  all  things  ratified  and  confirmed  the  report 
and  denied  all  other  motions,  and  ordered 
Judgment  against  the  defendant  Promberger 
for  $16,126.53,  with  interest,  and  agahist  the 
appellants  severally  for  the  amounts  respect- 
ively set  opposite  their  signatures  to  the 
bond,  with  costs;  and  further  ordered  that  all 
of  said  Judgments,  except  the  Judgment  for 
,  costs,  should  be  satisfied  upon  payment  of 
I  tbe  total  sum  of  $11,101,  with  interest  from 
I  April  23,  1903,  and  rendered  Judgment  in  ac- 
cordance with  said  order.  Afterwards,  upon 
motion,  the  court  modified  this  Judgment  by 
providing  that  the  plaintiff  should  also  recov- 
(  er  against  each  of  the  appellant  sureties  his 

Digitized  by  Google 


1074 


106  NOBTHWBSTGRN  RGPORTBR. 


(WU. 


proportionate  share  of  the  Intprest  on  $11,101 
from  April  23. 1903,  to  Janaary  10,  1005,  and 
that  the  Judgment  against  each  of  the  appel- 
lants might  be  satisfied  upon  payment  by  htm 
of  the  amount  of  the  Judgment  against  bim, 
Including  such  proportionate  share  of  the  in- 
terest, with  Interest  from  the  date  of  the 
Judgment  and  costs;  and  further  providing 
that  all  of  the  Judgments  against  the  appel- 
lants should  be  satisfied  and  discharged  when 
the  aiHKllanta  or  any  number  of  them  should 
have  paid  a  sum  equal  to  the  sum  of  $11,101, 
with  Int^est  as  aforesaid  and  costs.  From 
thla  Judgment  the  snieties  qpon  tbe  bond  ap- 
peal. 

John  Brennan,  A.  B.  Ross,  and  William 
Roger,  for  appellanta.  J.  A.  Murphy,  W.  M. 
Bte^  and  Heber  McBogb,  for  nspondent 

WINSU>W,  J.  (after  stating  the  facts). 
While  the  contention  was  made  by  the  appel- 
lants that  the  freight  handling  contract  fn 
question  was  merely  simulated,  or,  if  not  sim- 
ulated, that  Its  legal  efltect  was  to  make 
Promberger  merely  an  employ^  of  the  plain- 
tiff, and  not  an  Independent  contractor,  we 
regard  these  contentions  as  being  so  manifest- 
ly untenable  that  we  are  not  required  to 
discuss  them  at  length,  and  will  simply  con- 
tent ourselves  with  stating  that  tfa^  are 
overmled. 

Tbe  leading  questions  In  the  case  are 
whether  the  contract  created  tbe  required 
mutuality  of  obligation — 1.  e.,  did  It  require 
the  plaintiff  to  furnish  Promberger  any 
freight  to  handle — and  whether  It  was  suf- 
ficiently definite  and  certain  so  that  damages 
can  be  recovered  for  its  breach.  An  execu- 
tory contract  In  which  the  promises  are  all 
on  one  side  Is  unilateral,  and  not  to  be  en- 
forced. This  Is  familiar  law,  and  if  in  the 
present  case,  by  the  true  construction  of  the 
written  agreement,  Promberger  promised  to 
handle  freight,  but  tbe  plalntl  ff  did  not 
either  expressly  or  by  Implication  agree  to 
furnish  him  any  freight  to  handle,  doubtless 
the  agreement  would  be  unilateral.  So  far 
as  it  remained  executory.  It  would  be  an 
unaccepted  offer.  So  also,  if  tbe  amount  of 
freight  to  be  handled  was  neither  fixed  with 
reasonable  certainty  nor  ascertainable,  there 
would  be  no  way  of  measuring  tbe  damages 
suffered  with  legal  certainty,  and  no  court 
would  be  required  to  attempt  the  task. 
These  principles  are  quite  elementary,  and 
do  not  require  elucidation.  Tbe  question  la 
whether  the  contract  is  subject  to  either 
of  these  objections.  The  contract  certainly 
(lops  not  In  express  words  require  the  plain- 
tiff to  furnish  Promberger  any  freight  to 
handle.  Does  It  do  so  by  necessary  implica- 
tion? In  answering  this  question,  attention 
must  be  paid  to  the  situation  and  circum- 
stances surrounding  the  parties  when  tbe 
contract  was  made.  The  plaintiff  was  a 
railroad  corporation  operating  a  railroad  be- 
tween  St  Paul  and  Minneapolis  on  the  one 


side,  and  tbe  city  of  Superior  and  the  Greflt 
Lakes  on  tbe  other.  It  was,  of  course,  t 
common  carrier  transporting  large  quantities 
of  coal,  lumber,  fiour,  and  merchandise  of 
all  kinds  between  Its  termini.  It  was  aLoo 
a  part  of  the  Great  Northern  Railway  Sys- 
tem, which  system  covers  a  great  extent  of 
territory  and  has  its  western  terminus  <bi 
the  Pacific  Coast,  and  its  eastern  terminus 
at  Superior.  Tills  system  does  an  extensive 
business  transporting  through  freight  from 
west  to  east  and  from  east  to  west;  the  same 
being  transferred  from  cars  to  lake  earner^- 
and  from  lake  carriers  to  cars  at  Super  lor  bj 
means  of  the  warehouses  and  docks  of  the 
plaintiff.  This  transfer  business  was  of 
great  volume,  necessitating  the  employment 
of  from  100  to  S50  men,  and  hence  it  was 
essential  that  tbe  work  be  ^stematlzed  and 
managed  with  tbe  greatest  care  and  ability, 
if  tbe  railway  system  was  to  snccessfallr 
perform  its  duties  as  common  carrier.  The 
contract  shows  that  the  railroad  company, 
while  desiring  to  retain  a  snfflctoit  control 
of  the  manner  of  handling  and  transferring 
freight  at  Its  terminals  to  insure  both  care 
and  rapidity  in  the  handling,  also  desired  to 
place  the  business  In  the  hands  of  an  inde- 
pendent contractor  who  would  agree  to 
handle  the  freight  at  certain  definite  prices 
during  the  entire  navigation  season.  That 
such  an  arrangement  made  with  a  reepon- 
slble  p«w>n  was  a  desirable  arrangem«it 
Is  very  obvious.  It  appears  that  such  a  con- 
tract bad  been  made  with  Promberser  tor 
the  handling  of  freight  dnrlng  the  Beaam  of 

1898,  and  that  It  had  been  aatisfaetorlly  per- 
formed, and  that  for  this  reason  the  plaintlfl 
was  willing  and  dflslious  of  making  a  like 
arrangement  for  the  season  of  1890. 

Thus  we  see  that  the  pnrpoae  of  tbe  con- 
tract was  to  secure  the  proper  and  speedy 
execution  of  an  absolute^  vital  part  <tf  a 
very  large  and  well  establlahed  boslnesa. 
which.  If  delayed  or  Inefflclaitly  performed 
even  for  a  day,  necessarily  Involved  great 
loss  and  damage.  Bearing  these  craditltHis 
in  mind,  and  proceeding  to  examine  tbe 
words  of  the  cmtract,  we  find  that  t2ie  first 
promise  on  tbe  part  ot  Promberger  la  that  be 
win  assume  charge  of  and  <^>^te  tbe  plain- 
tiff's docks  during  the  navigation  seasmi  of 

1899,  and  will  load  and  unload  all  cars  or 
vessels  and  properly  stow  all  freight,  goods, 
or  merchandise  arriving  at  or  forwarded 
from  said  docks  or  warehouses  which  tbe 
plaintiff  may  own  or  have  charge  of  as  com- 
mon carrier  In  Its  business  of  transporting, 
warehousing,  or  handling  merchandise  at 
said  docks  or  warehouses,  under  the  direc- 
tion of  and  as  may  best  subserve  the  in- 
terests of  the  plaintiff,  in  consideratlOQ  of 
the  agreements  and  covenants  on  the  part  of 
tbe  plaintiff  afterwards  contained  In  tbe 
contract  After  this  general  promise  follow 
a  number  of  subsidiary  promises  1^  Prmn- 
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erger  as  to'  the  details  of  tbe  work  and  tha 
aanuer  of  Its  performance,  a  number  of 
rblcb  proTlde  tbat  such^  details  shall  be 
performed  "as  directed  by  the  plaintiff  or 
ta  agents";  also  a  provision  that  Promberger 
hall  give  a  bond  to  secure  the  performance 
•t  the  contract,  and  then  comes  the  plaintttCs 
iromise  that  In  consideration  of  the  faltb- 
ul  performance  of  Fromberger's  aforesaid 
igreements  It  will  par  him  certain  fixed  rates 
>er  ton  for  freight  handled  by  him  which  Is 
ransferred  from  cars  to  resaels  or  from 
'-essels  to  cars,  and  other  certain  rates  per 
on  for  freight  simply  received  and  stowed. 
Payments  to  be  made  twice  a  month;  and 
viil  also  furnish  Froiid>eTger  ootain  necet* 
tary  conTenlenoe,  do  necessary  switching, 
'unilsh  a  boarding  house  at  a  nominal  rental 
tnd  grant  to  him  certain  other  prlvll^es, 
ind  finally  that,  In  case  Frombergw  carries 
rat  his  contract  satisfactorUy,  he  dull  have 
Jie  right  to  demand  a  contract  for  the  hand- 
ing of  the  plaintirs  freight  for  the  foUow- 
ng  year  on  the  same  tonns. 

Rejecting  the  nworlslons  which  r«late  mere- 
ly to  details,  and  strln>hDg  tlie  contract 
lown  to  Its  essence,  It  consists  of  a  promise 
}y  Prranbeiver  to  do  all  the  freight  handling 
xt  the  plalntUTs  warehouses  and  docks  Incl- 
iental  to  platntUTs  business,  at  agreed  rates. 
Lud  a  conelattre  promise  fay  the  plaintiff 
to  pay  those  rates  for  the  work  at  certain 
Intervals.  It  is  true  that  It  Is  not  said  In 
H>  many  words  that  the  plalntUT  agrees 
that  It  wUI  furnish  all  Its  freight  to  Prom- 
iw^er  to  handle;  but  is  not  that  inromlse 
1  necessary  Implication?  Suppose  a  mer- 
chant makes  a  written  contract  with  an  ex- 
presBman  by  which  the  expressman  agrees 
to  do  all  the  cartage  of  merchandise  and 
larcels  Incident  to  the  merchant's  business 
for  a  year  at  certain  spedfled  rates,  which 
rates  the  merchant  agrees  to  pay;  could  it 
le  claimed  for  a  moment  that  the  mercdiant 
K>uld  refuse  to  allow  the  exiveesman  to 
:arry  any  freight,  but  could  treat  the  con- 
tact as  a  mere  offer  and  employ  another 
:o  do  the  work  or  any  part  of  it  without 
jreach  of  his  contract?  Would  this  be  an 
illowable  construction  of  such  a  contract? 
We  cannot  think  sa  Contracts  must  be 
reasonably  construed.  Conditions  or  agree- 
nents  cannot  be  Imported  into  them,  but 
x)DdltioDs  or  agreements  necessarily  Implied 
ire  already  there.  If  a  man  agrees  with 
ne  to  take  care  of  my  furnace  for  a  year 
!or  a  certain  sum  of  money  per  month,  and 
n  consideration  thereof  I  agree  to  pay  him 
iuch  mm  per  month,  It  certainly  is  not 
leccHsary,  In  order  to  bind  myself,  that  a 
?lau!«  be  added  to  the  effect  that  I  agree 
U3  allow  him  to  take  care  of  the  furnace. 
?et  Bach  would  be  the  logical  result  of  the 
ippellants'  contention.  The  appellants  rely 
)n  such  cases  as  Wells  v.  Railway  Co.,  30 
Wis.  606;  Beers  v.  North  Mil.  T.  S.  Co., 
Nt  Wis.  669,  67  N.  W.  086;  Telpel  v.  Meyer, 


106  Wis.  41,  81  N.  W.  982.  and  noffman  v. 
Maffioll,  104  Wis.  630.  80  N.  W.  1032,  47 
L.  B.  A.  427,  as  sustaining  their  [>osItlon 
In  this  case,  but  examination  of  those  cases 
shows  clearly  that  they  differ  essentially 
from  the  case  at  bar,  and  can  hardly  be 
considered  as  even  analc^ous.  In  each  of 
them,  by  the  express  terms  of  the  contract, 
as  construed  by  the  court,  only  such  work 
was  to  be  done  or  artlciee  furnished  as  the 
other  party  might  desire.  In  none  of  them 
were  the  amounts  fixed  by  the  wants  of 
an  established  business,  but  It  was  left  op- 
tional with  the  defendant  whether  any  work 
should  be  done  or  any  materials  delivered. 
No  such  right  Is  reserved  either  expressly 
or  impliedly  by  the  terms  of  the  contract 
before  us ;  but,  as  we  have  seen,  there  is 
a  clear  implication  to  the  contrary.  If  any- 
thing were  needed  to  demonstrate  more 
clearly  the  intention  of  the  parties  that  the 
cootract.  was  to  cover  all  the  freight  hand- 
ling incident  to  the  plaintiff's  business,  it 
would  be  furnished  by  that  clause  of  the 
contract  which  gives  to  Promberger  the  right 
to  demand  a  renewal  of  the  contract  for 
the  next  year.  That  clause  guaranties  to 
Promberger  In  a  certain  contingency  the  right 
to  demand  another  contract  for  the  handling 
of  said  second  party's  freight  for  the  year 
following,  to  be  Id  substantially  the  same 
terms  as  this  contract  The  right  thus  guar- 
antied to  Promberger  is  not  the  right  to  make 
the  same  offer  or  to  make  a  unilateral  agree- 
ment, but  the  right  to  have  a  contract  for 
the  handling  of  the  plalntitTs  freight  This 
provision  seems  to  us  to  recognize  very  plain- 
ly that  the  parties  deemed  the  present  con- 
tract to  be  a  contract  giving  Promberger 
the  right  to  handle  tbe  plaintiff's  freight 
during  the  season  of  1899.  This  is  appar- 
ently a  written  construction  by  the  parties 
of  the  contract;  but,  further  than  this,  the 
evidence  shows  that  from  the  time  of  the 
execution  of  the  contract  up  to  the  middle 
of  August  when  the  breach  occurred,  all 
the  freight  handling  Incident  to  the  plaintiff's 
business  was  In  fact  done  by  Promberger. 
and  thus  the  parties  by  their  acts  construed 
tbe  contract  In  the  same  way. 

Some  stress  Is  laid  by  the  appellants  nimn 
tbe  fact  that  the  preamble  of  the  bond  on 
which  the  action  is  brought  in  referring 
to  the  agreement  recites  that  Promberger 
had  thereby  contracted  to  handle  the  freight 
which  tbe  plaintiff  "requests  him  to  handle." 
and  it  Is  argued  that  this  recital  plainly 
shows  that  the  plaintiff  was  not  bound 
to  give  Promberger  any  freight  to  haiulle. 
White  this  language  Is  nowhere  found  in 
the  agreement  Itself.  Its  presence  in  the  bond 
doubtless  tends  In  some  degree  to  support 
appellants'  theory.  It  appears,  however,  that 
there  were  some  lake  carriers  who  brought 
merchandise  to  the  plalntlCTs  do<^  who  bad 
the  right  to  handle  their  own  freight  If 
they  so  chone.  Hence  It  would  be  necessary 
for  tbe  plalntifl  at  times  to  destefiat^^^l^ 
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Promberger  the  freight  which  he  was  to 
handle  and  the  freight  which  was  to  he 
baudled  by  the  carriers  themselves,  and  we 
think  that  this  is  the  coatlngency  to  which 
the  language  refers. 

Having  reached  the  concluRlon  that  the 
contract  la  mutual  In  Its  obligations,  and 
not  unilateral,  we  shall  next  consider  the 
question  whether  It  is  reasonably  definite 
and  certain  as  to  the  work  to  be  done.  We 
think  this  question  la  very  definitely  answered 
in  the  affirmative  by  the  principles  laid 
down  In  the  case  of  McCall  Co.  v.  Icka, 
107  Wis.  233,  83  N.  W.  800,  and  Excelsior 
Wrapper  Co.  t.  Messinger,  116  Wis.  549, 
93  N.  W.  469.  In  the  latter  of  these  cases 
this  principle  Is  laid  down  In  the  opinion 
by  Mr.  Justice  Dodge:  "In  later  times  courts 
hnve  fully  recognized  that  when  the  discre- 
tion, wants,  or  needs  of  a  party  are  referred 
to  an  existing  situation,  such  as  an  estab* 
llRlied  business  or  a  known  enterprise,  and 
Intended  to  be  controlled  thereby,  there  be- 
comes added  a  measure  of  certainty  soffldent 
to  glye  the  contract  mutuality."  While  the 
volume  of  the  business  necessarily  will  vary 
from  time  to  time,  still.  If  the  wants  of 
an  established  business  are  to  regulate  the 
amount  of  the  work  to  be  done  or  tlie  goods 
to  be  furnished,  it  Is  deemed  that  the  meas- 
ure so  fixed  la  sufficiently  definite  to  satisfy 
the  rule  of  deflntteness  and  certainty  In  the 
terms  of  a  contract.  Such  was  the  case 
here.  While  the  volume  of  business  might 
vary  considerably  as  compared  with  previous 
years,  and  while  some  lake  carriers  had  the 
option  whether  they  wonld  unload  their  mer- 
cliandlse  themselves  or  require  the  plaintiff 
to  unload  them,  still  these  contingencies  were 
simply  a  part  of  the  uncertainties  surround* 
ing  an  established  bnsiness  which  might  vary 
Its  gross  amount,  but  which  are  not  held 
to  make  such  a  contract  Indefinite.  If  they 
should  be  held  to  make  tt  indefinite,  then 
every  executory  contract  to  be  measured  by 
the  wants  of  an  existing  business  would  be 
fatally  indefinite,  because  no  general  business 
can  be  entirely  free  from  snch  nncertainties, 
however  well  established  It  may  be.  This 
general  question  was  so  fnlly  discussed 
In  the  Messinger  Case  that  further  discussion 
of  it  now  seems  unnecessary. 

Appellants  further  contend  that  there  was 
a  mutual  settlement  between  the  plaintiff  and 
Promberger  on  August  16th,  and  a  partial 
surrender  of  the  contract,  instead  of  an 
abandonment  thereof  by  Promberger.  as 
claimed  by  the  plaintiff.  This  was  a  ques- 
tion of  fact  depending  on  the  evidence,  and 
the  referee  found  against  the  appellants'  con- 
tention. It  Is  undisputed  that  the  whole 
trouble  which  culminated  on  August  16th  re- 
sulted from  a  demand  on  the  part  of  Prom- 
berger's  employes  for  an  Increase  of  pay  of 
25  per  cent  This  demand  was  made  and  re- 
fused on  At^st  13th,  when  a  number  of 
men  quit,  and  others  quit  on  the  14th.  and  by 
the  lOtb  the  work  on  the  dock  bad  come  to  a 


complete  standstill,  and  the  yards  and  d-^-i' 
bet-nnie  congested  with  unbundled  freiF^? 
not  li withstanding  frequent  demands  made 
the  plaintiff  on  Promberger  that  he  proce?>i 
Wth  his  contract  In  this  t>ltuatlon,  oo 
afternoon  of  the  16th,  a  conference  was  bel-l 
between  some  of  the  plaintiff's  officers  ar.d 
Promberger,  at  which  Mr.  Buger,  one  of  lit 
appellant  sureties,  was  present  There  Is  i 
dispute  as  to  what  took  place  at  tbls  ctrnfer 
ence;  moat  of  the  witnesses  testl^lng  tls: 
Prpmberger  stated  that  he  was  nnable  to  ful- 
fill his  contract  and  abandoned  the  same. 
Mr.  Buger  claims,  however,  and  other  faei> 
are  relied  on  as  snpporting  hla  version,  tba: 
there  was  a  settlement  then  made  betweea 
Promberger  and  the  plaintiff,  and  that  Pr^ 
bergor  was  released  from  his  obllgatioiu  it 
least  so  far  as  warehouse  freight  was  cod- 
cerned.  As  before  statedt  the  referee  foaiHl 
against  this  contention,  and  as  lie  did  so  di-.-q 
ample  evidence  we  are  unable  to  disturb  tiis 
finding.  In  this  connection  the  appellastd' 
claims  that  the  contract  with  Promber  vr 
was  modified,  and  that  premature  paymeni^ 
wwe  made  to  the  prejudice  of  the  snrede^. 
may  also  be  considered.  The  claim  of  modi- 
fication Is  based  on  the  fact  that  Promber^'jr 
In  May,  1899,  with  the  knowledge  and  consrat 
of  the  plaintiff,  made  a  contract  with  tbe 
Davidson  Steamship  Company  for  the  nc-  | 
loading  of  a  lot  of  steel  rails  upon  a  dc^^k 
called  the  "P.  &  B.  Dock,"  that  the  tmloa^ilRg 
of  these  rails  was  Included  under  tbe  tenn 
of  Promberger's  contract  with  the  plainfifT. 
and  that  thus  tbe  plaintiff  and  Promber^ 
practically  modified  the  contract,  nie  eri- 
dence  bearing  on  this  subject  was  aomewti^: 
voluminoua  and  conflicting,  and  a  rebearsai 
of  it  would  be  of  no  practical  value.  Tt» 
referee  found  that  the  work  was  outside  of 
tbe  contract;  or  at  least  such  work  aa  Prooh 
berger  could  not  require  tbe  plaintiff  to 
furnish  blm,  and  as  this  finding  has  raffidnt 
support  In  tbe  evidence  we  cannot  disturb  It 
The  contract  provided  for  semlmoBtbly  pt.r- 
ffloits  to  Prombwgar,  the  mmesra  earneJ 
from  tbe  Ist  to  tbe  IBtb  of  the  montti  to  > 
paid  on  or  about  the  20th  day  of  tbe  nnntfa. 
and  those  earned  during  the  remainder  of  the 
month  to  be  paid  tm  or  about  tbe  5tli  of  tV  I 
following  month.  It  appears  that  on  tbe  ir*tt 
of  August  Promberger  liad  eariMd  dnring  ttie  i 
preceding  half  of  the  month  95J(10.42,  Kfi 
that  plaintiff  on  that  day  paid  him  that  son. 
and  on  tbe  16th  the  further  mm  of  MOl.^^ 
earned  on  tbe  IKth,  and  that  Uiese  psymest- 
were  made  after  tbe  plaintiff  knew  that  t'j-' 
contract  had  been  violated  and  that  It 
doubtful  whether  Promberger  could  complr*-- 
the  contract  Appellant  claims  that  the  mak- 
ing of  these  payments  on  the  15th,  instead  ' '  : 
the  20th  (as  was  customary),  was,  under  t:^  i 
circumstances,  such  a  deviation  from  or  vi  -  | 
latlon  of  the  contract  that  the  sureties  on  tbe 
bond  were  thereby  discharged,  under  tbe  dJ^ 
trine  of  sucb  cases  as  Stisphens  r.  filver,  liH 
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.Vis.  397,  77  N.  W.  737,  and  Oowdery  t.  Hahn, 
105  WlB.  458,  81  N.  W.  S82,  76  Am.  St  Rep. 
>23.  The  coDtentlon  must  fall.  It  Is  very 
tTldent  that  the  provision  giving  the  plaintiff 
Ive  days'  time  In  which  to  make  the  payments 
was  not  a  provision  for  the  benefit  of  the 
mretles,  but  simply  for  the  convenience  of 
:be  plaintiff  in  ord«'  to  give  ample  time  for 
inditing.  The  money  had  been  earned,  and 
:he  making  of  the  paymrats  in  advance  of  the 
lay  when  they  could  have  been  l^ally  de- 
uRDded  or  sued  for  cannot  be  considered  as  a 
prejudicial  variation  of  the  contract,  but 
nerely  the  waiving  of  a  privilege  which  had 
>een  Inserted  for  the  convenience  of  the  plain- 
:iff.  City  of  Madison  v.  American  Sanitary 
3nglneerlng  Co.,  118  Wis.  480,  96  N.  W.  1097. 

Several  minor  contentions  may  be  briefly 
liaposed  of.  After  the  abandonment  of  the 
;ontract  one  WiltiaxDS,  an  employe  of  the 
>]alntiff,  purchased  a  considerable  number  of 
:lalm8  for  wages  of  the  men  who  had  worked 
'or  Promberger,  to  the  amount  of  several 
iiousand  doliara,  and  took  assignments  ttaere- 
)f,  and  garnished  moneys  on  deposit  to  Prom- 
lerger's  credit  In  a  bank  and  earned  by  him 
Urom  certain  ateanuhlp  companies.  The  ap- 
pellants claim  that  the  plaintiff  participated 
n  tbla  att«npt  or  ooUnded  with  Williams 
Therein.  Thla  claim  was  nc^atlYed  by  the  ref- 
sree  on  anffldent  evidence,  and  cannot  be 
llsturbed.  The  same  answer  must  be  made 
^  the  claim  that  plaintiff  knew  tlut  Prom- 
jerger  had  been  gnilty  of  emljezzlemoit  be- 
fore tbe  bond  was  given,  as  well  as  to  the 
:latm  that  the  plaintiff  paid  the  sums  of 
|iOo7.aO  and  $166.40  to  Promberger  at  some 
Ame  after  the  breach  of  the  contract  Much 
mmplalnt  Ss  made  by  tbe  appellants  in  tbelr 
nleta  as  to  the  manner  of  the  trial  before 
the  rel!eree,  and  It  Is  claimed  that  the  referee 
irred  in  not  making  snffldentty  effective  and 
iweeping  orders  requiring  the  plaintiff  to  pro- 
luce  Its  books  atad  vouchers  for  taupecUon  by 
:be  appellants,  and  in  other  respects  did  not 
^ve  the  appellants  snfflcient  latitude  In  tbe 
matter  of  tbe  examination  of  tbe  books  of  the 
plaintiff  and  its  officers.  The  trial  was  very 
ioDg,  and  was  at  several  times  interrupted 
tor  purposes  of  inspection  of  books  and 
IHipers,  large  Quantities  of  which  were  pro- 
luced  for  Inspection.  Many  of  these  were  at 
the  offices  of  the  plaintiff  in  St.  Paul.  Elx- 
iminatloD  of  the  record  Indicates  to  us  very 
?learly  that  the  referee  gave  tbe  appellants 
every  reasonable  fikdllty  In  the  matter  of  ex- 
amination of  books  and  papers,  as  well  as 
sfflcers,  and  we  deem  It  unnecessary  to  make 
1  detailed  statement  of  tbe  applications  and 
rullnga. 

It  is  claimed  that  because  the  contract 
provided  that  Promberger's  bond  should  be 
:rondItioued  to  protect  the  plaintiff  from  loss 
by  detention  of  freight  by  reason  of  strikes, 
and  no  such  condition  was  inserted  in  the 
bond,  nor  any  separate  bond  with  that  pro- 
rlalon  was  glvm.  therefore  the  plaintiff 


waived  the  giving  of  any  bond  or  indemnity 
against  loss  by  strikes,  and  that  the  loss 
here  sued  for  and  recovered  Is  not  covered  by 
the  bond  sued  on.  It  seems  sufficient  to 
say  as  to  this  claim  that  the  Judgment  here 
does  not  Include  a  dollar  of  damage  for 
I  loss  by  detention  of  freight  either  by 
reason  of  strikes  or  from  any  other  cause. 
Tbe  damages  recovered  are  simply  ttie  in- 
creased expense  of  handling  the  freight  above 
what  it  would  have  cost  had  Promberger 
carried  out  his  contract  Thla  being  the  case, 
the  contention  becomes  Immaterial.  It  ap- 
pears that  Mr.  J.  A.  Murphy  was  local  at- 
I  tom^  for  the  plaintiff  at  the  time  of  tbe 
'  employment  of  Prombei^r,  as  well  as  at 
'  tbe  time  of  the  abandonment  of  tiie  contract 
■■  and  also  has  acted  as  such  attorney  during 
!  this  litigation.  Prior  to  tbe  order  of  reter- 
:  ence  an  attempt  waa  made  by  appellants  to 
I  examine  him  as  an  adverse  witness  under 
j  the  provisions  of  section  4096,  Wis.  Rev.  St 
1898,  as  amended  by  chapter  244,  p.  328, 
Laws  1901,  and.  It  appearing  by  preliminary 
questions  and  answers  that  his  relations  to 
the  plaintiff  In  this  matter  were  simply  those 
of  a  local  attorney,  be  declined  to  answer 
I  questtona  pot  to  blm,  and  tbe  proceedings 
were  disndaKd  1^  tbe  omnmlssloner,  and  a 
subsequent  mottm  to  strike  out  the  com- 
plaint on  account  of  Murphy's  refusal,  to 
testify  was  denied  by  tbe  court  After  the 
order  of  reference  was  made,  tbe  motion  to 
strike  out  was  renewed  before  tbe  referee 
and  denied  by  blm  on  the  ground  that  the 
action  waa  referred  to  blm  to  bear,  try,  and 
determine  the  issues  raised  by  the  pleadings, 
and  titat  be  could  not  review  tbe  order  of 
the  court  In  tbls  regard.  Thla  seems  an  all- 
sufficient  reason  for  the  ruling  of  the  referee, 
but  tbe  question  of  the  correctness  of  the 
court's  ruling  remains.  Section  4097,  Id., 
provides  that  if  tbe  witness  refuse  to  testify, 
"he  may  be  pnniahed  as  for  contempt  and 
bis  pleading  be  strldEw  out  and  judgment 
given  against  blm  aa  upon  default  or  failure 
of  proof."  Section  4096,  anpra,  also  provides 
that  the  officer  before  whom  the  examination 
is  held  may  compel  tbe  witneai  to  answer  by 
contempt  proceedings.  We  are  not  inft}rmed 
why  the  court  refused  to  strike  out  the 
complaint  It  Is  suggested  that  the  court  did 
not  consider  tme  who  acted  simply  aa  attor- 
ney to  be  Included  within  the  terms  ''agent 
or  employ^"  as  used  In  the  statute.  How- 
ever, whatever  may  have  been  the  reason.  It 
is  clearly  discretionary  with  the  court  under 
the  stetute,  whether  it  will  resort  to  the 
extreme  remedy  of  striking  out  the  pleadings 
and  ordering  judgment  and  we  are  not  able 
to  say  that  there  was  an  abuse  of  such  dis- 
-cretion  here. 

The  question  of  damages  remains  to  be 
considered.  The  referee  assessed  as  damages 
against  the  sureties  simply  the  increased 
cost  of  doing  tbe  work  during  the  balance 
of  tbe  season  over  and  above  wbat  it  would 
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b&ve  cost  under  the  Promberger  contract, 
deducting  tbe  amount  of  the  payments  made 
to  Promberger  on  August  15th  and  16tb,  and 
the  amount  paid  for  Sunday  labor.  TMg 
was  clearly  the  right  rule  If  the  plaintiff 
exercised  due  care  in  carrying  on  tbe  work 
and  paid  out  only  tbe  reasonable  and  neces- 
sary cost  thereof,  which  facts  were  found  by 
tbe  referee  to  be  true.  Tbe  method  used  In 
ascertaining  tbe  amount  which  It  would  liar* 
cost  under  the  Promberger  contract  was  to 
figure  up  from  the  plaintiff's  books  of  original 
entry  the  number  of  poimda  of  tbe  Tarlous 
kinds  of  freight  handled  at  the  warehouses 
and  docks  during  the  rest  of  the  season,  and 
to  multiply  such  aggregate  amounts  by  tbe 
prices  for  handling  fixed  by  the  contract 
Complaint  is  made  that  tbe  books  used  do 
not  furnish  accurate  or  reliable  data  for  as- 
certaining tbe  total  amount  of  freight  so 
handled,  but  we  find  upon  examination  of 
tbe  evidence  that  this  obJectioD  la  untenable 
and  that  the  results  obtained  were  fairly  and 
reasonably  accurate.  Tbe  case  was  evidently 
tried  with  great  care  by  the  referee.  His 
findings  of  fact  a^  supported  by  tbe  evi- 
dence, and  his  conclusions  of  law  are  Justlfled 
by  his  findings  of  fact,  and  fully  support  the 
Judgm«3t  entered.  Mai^  all^^  errors  have 
not  been  specifically  treated,  but  they  have 
been  considered,  and  have  not  been  deemed 
well  taken  nor  necessary  to  be  dlscuwed  In 
detail. 
Jndgmrat  afflnned. 


COPPINS  V.  TOWN  OF  JEFFERSON. 
(Supreme  Court  of  WisconBln.  Jan.  9,  1906.) 

1.  IIlOHWATS  —  OBSTBCOrioiTS  —  IRJUBIES  TO 
TbAVELBB»— CONTBIBTJTORT  NbOLIGBNCB. 

Where  plaintiff  was  injured  while  driving 
along  a  highway  on  a  dark  night  by  the  whed 
of  his  vehicle  coming  in  contact  with  an  ob- 
stmetimi  near  the  traveled  track  of  the  road  of 
which  he  had  knowledge,  and  plaintiff  testified 
that  he  did  not  forget  the  existence  of  the  de- 
fect, but  was  mistaken  in  his  belief  that  he  bad 
pas^  it,  his  attention  being  engrossed  for 
some  time  before  the  acddent  by  a  conversation 
with  a  friend  who  was  following  blm,  plaintiff 
was  not  guilty  of  contributory  Diligence  as  a 
matter  of  law. 

[Ed.  Note.— For  cases  in  point,  see  voL  25, 
Cent.  Dig.  Highways,  §  537.] 

2.  NErajoBNOK — Obdinabt   Cabs — Ihstkdo- 

TIONS. 

An  Instruction  that  ordinary  care  Is  saeh 

carp  as  persons  of  ordinary  prudence  and  intel- 
ligence exercise  under  the  same  or  similar  cir- 
cumstances was  not  fatally  defective  for  failure 
to  use  the  word  "ordinarily,"  "usually,"  or 
"customarily,"  or  a  word  of  like  import  after 
the  word  "mtelligeoce." 

[Ed.  Notes. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  Sfi  371-374.] 

8.  TaiAL — Durr  to  Chabob — Brqitssts. 

Failure  of  the  court  to  charge  on  the  sob- 
Ject  of  burden  of  proof  li  not  error,  in  tbe  ab- 
sence of  a  request  for  such  an  instmetion. 

4.  Suae — REQtTEST  OOVKBBD  BT  GhABOB. 

It  is  not  error  for  the  court  to  refuse  a 
request  to  charge  BuhstauHally  covered  by  tbe 
charge  given. 


5.  Highways  —  Obstbuctioks  —  IjuriBses  to 

TeAVELEBS  —  COKTBIBUTOBT  NeCUGESCE  — 

Pbesumptioit. 

Where  plaintiff  was  injured  at  ni^t  by  die 
wheel  of  hia  vehicle  coming  in  oootact  wiih 
obstructica  In  the  highway  Just  ont^e 
traveled  track  which  was  reasonably  safe.  :'■  t 
mere  fact  that  his  horse  turned  slightly  aiiCe 
out  of  the  traveled  track  did  not  raise  a  pn^ 
sumption  of  n^ligence  on  plaintiff's  part. 

[Ed.  Note.~-For  casM  in  point,  see  voL  S. 
Cent  Dig.  Highways,  U  526,  5&] 

6.  Bamb. 

Where  a  highway  Is  not  reasonably  safe 
because  of  an  obstruction  so  near  tlie  trsreW 
track  that  a  slight  deviation  of  a  vehicle  inn 
by  a  horse  frcm  tlie  proper  courae  would  caw 
the  wheels  of  the  vehicle  to  strike  tbe  obstro^ 
tion.  such  a  deviation  does  not  oonstitate  a 
leaving  of  the  track  pr^ared  for  travel  by 
traveler. 

[EM.  Note.--For  cases  In  point,  aee  vtA. 
Cent.  Dig.  Highways,  {  503.j 

Appeal  from  Olrcnit  Oonrt,  Jeff»»n  Comt- 
ty;  B.  F.  Dunwtddle,  Judge. 

Action  by  Gavls  O,  Coppins  against  ibt 
town  of  Jefferson.  A  verdict  was  renderai 
In  favor  of  defendant  which  the  court  set 
airide,  and  granted  a  new  triaU  from  whkii 
ordw  defendant  appeala  Afllnned. 

Action  to  recover  for  personal  injuries 
allied  to  have  been  caused  by  tbe  n^ligeoce 
of  tbe  defendant  in  respect  to  tbe  safet; 
of  one  of  its  hlghwaya 

The  defect  complained  of  consisted  of  £ 
pile  of  stone  within  the  limits  of  tbe  hichwa.^ 
on  the  westerly  side  of  tbe  travelled  track 
10  near  thereto  that,  in  view  of  the  fact  ih£t 
such  track  necessarily  diverged  somewh&t 
easterly  from  a  direct  line  In  passing  tiit 
same,  a  travels:  driving  a  horse,  or  horses, 
drawing  a  vehicle  at  that  point,  in  the  nigbt- 
tlme  would  be  liable  to  cause  a  collision  be 
tween  such  vehicle  and  the  obstmctiaa. 
Plaintiff  claimed  that  such  condition  of  the 
highway  had  existed  for  more  tban  a  year 
prior  to  tbe  10th  day  of  October.  1903:  and 
that  in  the  nighttime  of  said  day,  while  h^. 
In  the  exercise  of  ordinary  care,  was 
driving  a  horse  drawing  a  road  cart,  ta 
which  he  was  riding,  by  tbe  otMtrnctloiL 
tbe  right  wheel  of  the  cart  collided  wldi 
a  stone  forming  papt  of  such  obstmcti'ic 
which  stone  was  within  a  few  Inches  of  tbe 
wheel  track,  by  reason  of  whi<dL  be  wis 
thrown  upon  the  stone  pile  and  dragged 
by  the  horse  a  considerable  distance,  sevcretr 
injuring  him.  The  facts  in  regard  to  the 
matter  were  stated  in  the  complaint  by  propm 
allegations  with  all  essentials  to  make  out  t 
cause  of  action  against  the  defendant.  Tbe 
latter  answered,  denying  that  plaintiff  wu 
injured  through  any  negligence  on  its  part 
and  pleaded  contributory  oegllgeDceL 

The  cause  was  submitted  to  the  Jury  with 
instructions,  resulting  In  these  spedal  find- 
ings. (1)  The  highway  at  the  time  and 
place  where  plaintiff  was  Injured  was  doc 
reasonably  safe  for  public  travel  by  persom 
in  the  ezerdse  of  ordinary  care.  (Zi  Tb; 
Insufficient  otniditlon  of  tbe  highway  «u 
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the  proximate  cause  of  snch  injary.  (3) 
Want  of  ordinary  care  on  the  part  of  the 
plaintiff  contrU>uted  to  bis  injury.  (4)  $2,000, 
will  be  requiiKd  to  oompeiuate  plaintiff  for 

his  Injury. 

Plaintiff  moved  the  court  to  set  the  verdict 
aside  and  grant  a  new  trial  for  errors  in  glT- 
ing  and  refusing  Instructions.  The  motion 
was  granted  and  the  defendant  appealed. 

B.  B.  KIrkland,  for  am)ellant  Bogen  ft 
Hogera  (Burr  W.  Jones,  ot  connsel),  for 
respondent 

MAHBCTATT^  J.  (after  stating  the  facts). 
The  first  propositltm  submitted  for  consid- 
eration on  behalf  of  appellant  Is  this:  "Not- 
withstanding the  fact,  If  it  be  a  fatrt,  tbat  the 
trial  court  committed  reversible  error  in  Its 
ch.irge  to  the  Jury  on  the  subject  of  contribu- 
tory negligence,  still  the  motion  of  defendant 
for  Jadginent  should  have  been  granted  for 
the  reason  tbat  the  evidence  shows  tbat  the 
plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law."  That  is  grounded 
on  the  undisputed  evidence  tbat  respondent 
was  perfectly  familiar  with  the  condition  of 
the  highway  and  did  not  bear  It  in  mind  as 
be  approached  the  stone  pile  and  drive  his 
borse  with  a  view  of  avoiding  the  danger  of 
his  vehicle  colliding  therewith.  The  rule  la 
invoked  that  If  a  person  using  a  public  way 
knows  of  a  dangerous  4^(ect  therein  and  Is 
injured  by  coming  in  contact  therewith  not- 
withstanding such  knowledge,  the  legal  pre- 
sumption of  fact.  In  the  abtence  of  evidence 
sufQcient  In  some  reasonable  view  thereof  to 
rebut  it,  is  that  he  either  remembered  snch 
defect  or  was  guilty  of  want  of  ordinary  care 
in  not  doing  so,  and  that  the  injury  happraed 
by  reason  of  his  contributory  negligence. 
Cuthbert  V.  City  of  Applcton,  24  Wis.  888; 
Wheeler  v.  Town  of  Westport  SO  Wis.  892; 
SImonds  v.  City  of  Baraboo,  93  Wis,  40,  67 
N.  W.  40,  57  Am.  St  Rep.  895;  Crltes  v. 
City  of  New  Richmond,  98  Wis.  55,  73  N.  W. 
322;  Collins  v.  City  of  Janesvllle,  111  Wis. 
348-356,  87  N.  W.  241,  1087 ;  Devlne  v.  City 
of  Fond  du  Lac,  113  Wis.  61-66,  88  N.  W. 
913 ;  Seaver  v.  Town  of  Union,  113  Wis.  822- 
330,  89  N.  W.  163 ;  Collins  v.  City  of  Janes- 
vllle, 117  Wis.  416-427,  94  N.  W.  309. 

As  said  In  the  flrst  Collins  Case,  the  pre- 
sumption mentioned  Is  one  which  yields  read- 
ily to  any  reast'  able  eiplanatlon  of  the  fail- 
ure to  avoid  the  defect,  so  as  to  carry  the  case 
to  the  Jury  on  the  subject  of  contributory 
negligence.  Perhaps  as  good  an  illustration 
of  the  rule  last  stated  as  can  be  found  in 
any  case  la  In  .Crltes  v.  City  of  New  Rich- 
mond, supra.  A  person  of  mature  years  walk- 
ing upon  the  sidewalk  In  the  day-time  step- 
ped into  a  hole  in  tbe  decking  and  was  In- 
Jurect  He  was  perfectly  familiar  with  the 
defect  and  considered  It  dangerous.  Had 
be  paid  attention  to  the  matter  as  he  pro- 
ceeded the  bole  could  not  have  escaped  bis 
notion  He  was  caused,  momentarily,  to  dl-  i 


rect  his  attention' away  from  his  line  of  trav- 
el by  reason  of  a  person  calling  to  him  from 
the  opposite  side  of  tbe  street  While  his  at- 
tention was  so  diverted  the  accident  happen- 
ed. In  the  second  Collins  Case  the  person 
received  her  injury  by  stepping  into  a  bole  In 
a  sidewalk  while  traTelling  thereon.  She 
was  familiar  with  tbe  defect  and  It  would 
have  necessarily  have  attracted  her  attention 
If  sbe  had  looked  where  she  was  going.  Her 
attention  was  momentarily  diverted  by  en- 
deavoring to  discover  where  a  child  had  gone, 
who,  an  Instant  before,  was  on  tbe  walk  be- 
fore her  but  had  disappeared.  Further,  sbe 
thought  tbe  defect  was  a  little  further  on. 

In  view  of  the  above  authorities  it  is  con- 
sidered that  there  was  evidence  from  which 
the  Jury  might  fairly  have  decided  that  re- 
spondent was  excusable  for  not  paying  more 
efficient  attention  to  the  defect  causing  his  In- 
Jury.  The  obstruction  was  so  near  the  wheel 
track  tbat  if  the  horse  in  passing  travelled 
On  the  side  next  thereto  the  wheel  on  such 
side  was  liable  to  leave  tbe  track  and  reach 
it  It  was  a  dark  night, — so  dark  that  a  per- 
son was  liable  to  drive  past  the  obstruction 
without  observing  It  One  circumstanced  as 
respondent  was  In  approaching  tbe  defect 
could  not  readily  have  observed  nearby  ob- 
jects with  reasonable  distinctness.  He  did 
not  forget  the  existence  of  the  defect.  He 
was  mistaken  as  to  whether  he  had  passed 
It  or  not  For  some  time  before  tbe  accident 
he  had  been,  at  intervals,  engaged  in  conver- 
8atl<Mi  with  a  friend,  who  was  following 
him  driving  a  horse  drawing  a  corered  car- 
riage. Those  drconutances,  it  seeins,  amply 
Justified  the  court  In  sending  the  case  to  the 
Jury.  Tne,  raspondenlfg  attention  was  not 
diverted  trmn  the  region  of  the  defect  by 
anything  ontslde  thereof,  but  tbe  oonditlonB 
were  such  that  neither  the  obstmctlon  nor 
the  course  of  tlie  horse,  at  regards  keep- 
lug  exactly  in  the  proper  line  of  travel  so  as 
to  avoid  it,  were  readily  obeorvable.  ^ 
Teantm  of  the  darbiese  opportunity  for  ob- 
serving the  obstnictlw  or  tbe  exact  course 
of  tbe  horse  was  efficiently  interfered  with, 
and  there  was  tnterfbrenee  also  as  toobswrlng 
other  objects,  whlcli  was  liable  to  cause  a 
mistake  on  the  part  of  re^mndent  reqwetlng 
bis  exact  location  with  reference  to  the  de- 
fect All  these  matters  must  for  the  pur- 
poses of  testing  the  error  assigned  be  con- 
sidered aa  eatablished,  since  Hie  jury  might 
have  so  found  the  facts  from  the  evidence. 
Probably  It  Is  within  tbe  exjierlence  of  most 
men  who  have  driven  a  single,  borse  on  a 
country  road  on  a  dark  nigbt  that  tbe  animal 
would  frequently  take  one  side  of  tbe  tra^k 
or  the  other  causing  the  vehicle  upon  the  side 
of  divergence  to  leave  the  track  without  the 
driver  being  Immediately  conscious  of  it,  ren- 
dering liable  a  collision  with  obstructions 
slightly  outside  thereof.  In  case  of  ttane  being 
any. 

I     Oounsel's  next  and  (mly  other  ^posi- 
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sltion  may  be  stated  thus:  ^be  court  did  not 
commit  barmful  error  In  respect  to  charging 
on  the  Bubject  of  contributory  ncgllgeuce. 
Therefore,  conceding  for  the  purposes  of 
ailment  that  there  waa  evidence  Bufflcient 
to  carry  the  question  In  that  regard  to  the 
jury,  defendant's  motion  for  judgment  on  the 
verdict  should  have  been  granted. 

In  answer  to  that  respondent's  counsel 
point  to  this  language  of  the  court's  Instruc- 
tions as  fatally  erroneous;  '*  'Ordinary  care' 
as  used  In  this  question,  Is  meant  sucb  care 
as  persons  of  ordinary  prudence  and  intelU- 
gence  exercise  under  the  same  or  similar  cir- 
cumstances." The  suggested  Infirmity  con- 
sists of  failure  to  use  the  word  "ordinarily," 
or  "usually"  or  "customarily,"  or  some  word 
of  like  import  after  the  word  "Intelligence." 

Counsel  refers  to  Schrunk  v.  Town  of 
SL  Joseph,  120  Wis.  223,  97  N.  W.  946,  as 
justifying  his  contention.  We  are  unable  to 
discover  that  the  citations  support  such 
contention.  The  language  in  that  case  is 
this:  "If  you  find  that  a  person  of  ordinary 
Intelligence  and  prudence  would  do  what  the 
plalntiflF  did,  then  she  was  free  from  contrib- 
utory fault."  It  was  said,  among  other 
things,  the  fact  that  a  person  of  ordinary 
care  on  a  particular  occasion  assumed  a  risk 
and  received  a  personal  injury  would  not  sug- 
gest necessarily  that  his  conduct  was  con- 
sistent with  ordinary  prudenco.  The  court 
gave  as  the  correct  test  as  to  any  particular 
situation,  this:  "Would  a  person  of  ordinary 
intelligence  and  pinidence  under  the  same  or 
Bimllar  circomstances  so  conduct  himself?" 

Now,  It  may  be  that  the  better  way  to 
define  ordinary  care  is  by  some  phrasing  that 
will  expressly  convey  the  Idea  of  the  ordinary 
conduct  of  the  great  mass  of  mankind.  It 
is  believed  tbat  in  most  of  the  decisions  bece 
where  attempts  were  made  to  correctly  de- 
fine the  term,  tbat  element  has  been  expressly 
incorporated  in  the  language  used.  The  fol- 
lowing are  instances:  Dutbll  v.  Town  of 
Washburn,  87  Wis.  231,  58  N.  W.  3S0;  Nasa 
V.  Schulz,  106  Wis.  146.  81  N.  W.  133; 
Scliruiik  V.  Town  of  St  Joseph,  supra;  Ry- 
lander  v,  Laursen  (Wis.)  102  N.  W.  341;  Pu- 
morlo  V.  City  of  Merrill  (Wis.)  103  N.  W.  4C4-, 
Eastern  Railway  of  Minnesota  v.  Tut(>ur 
et  al.  (decided  herewith)  106  N.  W.  1067. 
The  following  are  Instances  where  that  was 
not  done:  Dreher  v.  Town  of  Fltchburg,  22 
Wis.  fl7B,  90  Am.  Dec.  91;  Olwell  v.  Milwau- 
kee Street  R.  Co.,  92  Wis.  330,  6G  N.  W. 
362;  HanloD  V.  Mllwankee  E.  R.  &  L.  Co., 
118  Wis.  210,  05  N.  W.  100;  Dehsoy  v.  Mil- 
waukee B.  R.  &  L.  Co.,  110  Wis.  412,  85 
N.  W.  973.  In  Pumorlo  v.  City  of  Merrill, 
supra,  those  cases  are  referred  to  and  in- 
structions not  having  therein,  expressly,  the 
element  of  the  ordinary  conduct  of  the  or- 
dinarily prudent  man  were  approved  as 
free  from  barmful  error,  but  It  was  said 
that  ordinary  care  in  the  abstract  Is  such 
care  as  the  great  mass  of  mankind  generally 
exendse,  and  that  aa  applied  to  officers  it 


Is  the  care  generally  exerdsed  by  snch  officer* 
as  a  class. 

A  general  review  of  the  aubj^  shows  that 
the  court  has  uniformly  held  that  tbe  ele- 
ment under  discussion  mn$t  be  present,  ex- 
pressly or  Impliedly,  In  any  accarate  defini- 
tion, but  that  the  language  "such  core  as  ordi- 
narily careful  persons  exorcise"  su^ests  by 
reasonable,  If  not  necessary.  Inference  the 
idea  of  tbe  conduct  of  such  persona  generally. 
If  one  wishes  to  define  ordinary  care  in 
respect  to  a  person's  conduct  In  any  partif- 
ular  circumstance,  leaving  nothing  to  be 
Inferred,  it  is  believed  that  this  language 
would  fully  meet  the  case.  Such  care  as 
the  great  mass  of  mankind  ordinarily  ex- 
ercise under  the  same  or  similar  cir- 
cumstances. 

Respondent's  counsel  insist  that  the  court 
erred  In  falling  to  Instruct  the  Jury  on  tLe 
subject  of  the  burden  of  proof.  No  Inscruc- 
tlon  in  that  r^ard  was  requested.  Tint 
being  tbe  case,  under  the  established  ptac- 
uce,  the  failure  to  do  so  must  be  deemed  to 
have  been  waived.  Seyring  v.  Escbweller. 
85  Wis.  117,  55  N.  W.  164 ;  Lampman  t.  Van 
Alstyne,  94  Wis.  410,  69  N.  W.  171. 

A  further  suggef^tlon  is  made  that  preju- 
dicial error  was  committed  In  refusing  to 
give  a  specific  requested  Instruction  to  tltc 
effect  tbat  defendant  was  bound  to  keep  tbe 
highway  reasonably  safe  for  ordinary  travel 
by  persons  using  orcfltnary  care  by  night  as 
well  as  by  day;  and  further  by  failing  to 
give  a  specific  requested  instruction  to  the 
effect  that  plaintlfTs  knowledge  of  the  high- 
way did  not  create  any  conclusive  presumi*- 
tlon  of  want  of  ordinary  care  in  failing  to 
avoid  it  In  our  view,  both  ideas  were  fairly 
covered  by  the  general  charge. 

This  instruction  Is  called  to  our  atten- 
tion as  one  which  would  have  worked  a  re- 
versal of  tbe  Judgment  bad  one  been  render- 
ed, in  defendant's  favor.  "If  a  traveller 
leaves  a  travelled  track  which  is  In  a  rea- 
sonably safe  condition,  without  cause  or 
necessity  therefor,  and  goes  outside  thereof, 
and  thereby  receives  an  injury  from  some 
cause  outside  of  the  travelled  track,  he  will 
be  deemed  guilty  of  contributory  negligence." 
The  court  In  giving  that  probably  bad  in 
view  language  in  Boltz  v.  Town  of  Sulli- 
van, 101  Wis.  608-615,  77  N.  W.  870,  without 
appreciating  the  fact  that  as  there  used  it 
referred  to  a  situation  where  the  injury 
was  not  caused  by  colliding  with  something 
wnlch  was  a  defect  In  the  highway,  but  hy 
leaving  the  highway,  which  was  reasonably 
safe,  and  thereby  reaching  the  obstruction 
Tbe  instruction  given  was  harmful  in  two 
aspects.  It  is  not  the  law  that  the  mere 
leaving  of  the  travelled  track,  which  Is  rea- 
sonably safe,  raises  a  presumption  of  se^ii- 
gence.  Under  any  one  of  many  conditions 
that  could  be  suggested,  such  mere  deviation 
from  the  customary  and  usual  route  of  trav- 
el might  not  suggest  any  negligence  what- 
ever.  In  the  Instant  case  the  tact  that  tbe 
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borse  turned  aside  from  the  course  which 
would  have  kept  the  wbeela  of  tbe  vehicle  In 
tbe  wheel  tnckB  did  not  of  Itself  suggest 
negligence  of  the  driver,  necessarily,  Bluce  It 
was  80  dark  that  he  most  likely  depended 
Bomewbat  on  the  fidelity  of  the  horse  to 
keep  In  the  proper  coarse,  and  there  was  no 
actual  leaving  of  tbe  highway  to  reach  the 
defect 

The  rule  Is,  as  respondraf^  counsel  sag- 
gest,  that  the  voluntary  turning  aside  by  a 
traveller  from  the  customary  and  reasonably 
safe  route  of  travel  prepared  for  that  pur- 
pose, to  one  which  Is  unsafe,  or  in  a  course 
where  there  Is  no  travelled  track  at  all,  and 
thereby  colliding  with  some  object  or  In  some 
otb»  way  causing  a  personal  or  other  Injury, 
which  creates  a  presumption  of  fact  that 
tiie  persoii  guilty  of  tbe  fault  failed  to  ex- 
ercise wAlnary  care.  It  is  where  a  person 
with  some  degree  of  d^beratlon  chooses  be- 
tween the  safe  and  tbe  unsafe  way,  or  care- 
lessly chooses  the  latter,  that  be  is  at  fault. 
Welsh  V.  Town  of  Argyle,  89  Wis.  649,  62  N. 
W.  517;  Sladky  v.  Marinette  Lumber  Com- 
pany, 107  Wis.  250,  83  N.  W.  514,  and  almllar 
cases.  Charging  on  the  subject  of  leaving 
ihe  track  at  all,  as  If  the  rule  as  to  choosing 
between  two  routes  of  travel,  or  the  rule  as 
to  actually  leaving  the  travelled  track  and 
reaculi^  tbe  object  immediately  causing  the 
Injury  as  in  Oorr  v.  Mlttlestaedt,  96  Wi& 
296,  71  N.  W.  656,  was  highly  misleading,  as 
the  facts  of  the  case  did  not  call  for  any  such 
Instruction.  Where  a  highway  Is  not  rea- 
sonably safe  because  of  some  ob6tructl<»i  so 
near  to  the  travelled  track  that  a  slight  devia- 
tion of  a  v^lcle  drawn  by  a  horse,  fnnn  the 
proper  course,  such  as  might  probably  occur 
by  the  mere  shying  of  tbe  animal  or  bis  fail- 
ing to  make  a  sharp  cnrra  In  the  road  so  as 
to  ke^  Oie  wheels  of  the  vtiilcle  in  their 
proper  places,  such  a  deviation  is  not  a  leav- 
lug  of  the  track  prepared  for  travel.  The 
rule  which  the  learned  court  gave  to  the 
jury  only  i^tpUes  In  a  case  of  an  actual  leav- 
ing of  tbe  place  prepared  tat  travel— volnn* 
traily  and  without  reasonable  cause  turn- 
ing aside  and  going  wholly  or  substantially 
ont  of  ancta  way, — resolUng  In  any  Injury  by 
reason  of  the  existence  of  an  object  not  ren* 
derlng  the  travelled  track  Ita^  unsafe. 

Some  other  matters  are  referred  to  and 
dlacnssed  In  tbe  briete  of  oounsel  whl^  do 
not  seem  to  be  of  sufficient  moment  to  re- 
quire treatment  In  this  opinion.  Enoivh  has 
been  said  to  Indicate  clearly  that  the  order 
setting  aside  the  verdict  and  granting  a  new 
trial  cannot  he  retarded  as  erroneous. 

The  order  Is  afBrmed. 


WHEELER,  County  Treasurer,  v.  STATH  ex 

rel.  CLEMENT,  City  Treasurer. 
(Supreme  Court  of  Nebraska.   Jan.  18,  1906.) 

"Not  to  bo  officially  reported." 

Case  dismissed  on  stipulation,  and  former 
•pinion  (102  M.  W.  773)  vacated. 


I  PEJK  CJURIAM.  This  cause  coming  on  to 
be  beard  upon  tbe  stipulation  filed  herein 
that  the  Judgment  of  the  Supreme  C!ourt 
heretofore  rendered  on  the  opinion  filed  here- 
in on  the  8th  day  of  March,  1905,  be  vacated, 
and  the  proceedings  in  error  dismissed  at 
tbe  costs  of  the  city  of  Plattsmouth,  was 

•  argued  by  counsel  and  submitted  to  the  court, 
upon  full  consideration  whereof,  it  Is  by  the 
court  considered,  ordered,  and  adjudged  that 
the  said  Judgment  renderied  on  the  opinion 
filed  herein  on  the  8th  day  of  March,  1905, 
be  vacated,  and  the  opinion  stricken  from 
tbe  files  of  this  court,  and  the  proceedings 
In  error  dismissed  at  the  costs  of  tbe  said 

:  clt7  of  Plattsmouth. 


FIRST  NAT.  BANK  OF  PLATTSMOUTH 
V.  GIBSON  et  aL  (two  cases). 
I  (Supreme  Ooort  of  Nebraska.  Jan.  18,  1906.) 

:  1.  Appmit-Law  of  thi  O^bk. 

A  point   necessarily  determined   bj  this 
;  court  upon  appeal  becomes  the  law  of  tbe 
'.  case,  and  ordinarily  will  not  be  departed  from 
in  the  further  course  of  tbe  litigation,  unless 
clearly  wrong,  so  that  it  cannot  be  supported 
upon  reason  or  authority. 

[Ed.  Note. — For  cases  In  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  {}  4358-4368.] 

2.  Saue — SKCorni  Appeal. 

When  a  petition  is  held  by  this  court  to 
state  a  cause  of  action  as  against  a  general 
demurrer,  this  ruling  becomes  the  law  of  tlie 
case,  and  will  be  adhered  to  upon  a  second  ap- 
peal, if  the  cause  has  been  tried  In  the  district 
court  without  8i>eciftc  objection  to  the  suffi- 
ciency of  the  petition. 

,  S.  FUUDTTLENT  OONVETAMOBS — SBTTIITO  Asior 

.  — ^LiAniLiTm  or  Gkantek. 

When  a  conveyance  of  reel  estate  Is  set 
aside  as  fraudulent  at  the  suit  of  a  creditor, 
and  the  land  subjected  to  the  lien  of  his  judg- 
ment, end  is  insufficient  to  pay  the  Judgment, 
nuch  fraudulent  grantee  may,  in  proper  pro- 
ceedings, be  compelled  to  apply  upon  the  judg- 
ment the  rents  and  proSts  of  the  land  which 
accrued  while  the  land  was  in  bis  possession 

,  under  the  fraudulent  conveyance. 

[Ed.  Note. — For  cases  in  point,  see  voL  24, 
Ont.  IXm.  Frauduloit  Conveyancee,  H  670, 
976.] 

4.  LiutTATiON  or  Aonons — Action  Pending. 

While  an  Issue  is  being  litigated  in  the 
courts,  the  statute  of  limitanons  will  not  rim 
in  favor  of  one  of  the  parties  to  tbat  UtigadoD 
and  against  the  other  as  to  any  claim  depending 
upon  the  result  of  that  litigation. 
(Syllabus  by  the  Court) 

On  rehearing.  Reversed. 

For  former  opinion,  see  lOi  N.  W.  174. 

SEDGWICK,  J.    In  the  former  opinion 
(104  N.  W.  174),  In  the  view  that  was  then 
taken  of  the  case.  It  was  only  necessary  to 
consider  one  of  the  defenses  relied  upon. 
The  nature  of  the  case  and  the  facts  Involved 
ore  stated  In  that  opinion,  and  In  the  former 
opinions  therein  referred  to.   The  question 
i  discussed  was  whether  tbe  jndgmrat  In  tbe 
I  odglhal  action,  which  was  in  the  nature  of 
I  a  creditors'  bill  to  reach  tbe  land  and  subject 
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It  to  the  payment  of  the  plalntUTs  judgment, 
Is  a  bar  to  this  action,  which  is  to  reoOTW 
the  rents  and  profits  arising  from  the  land. 
The  point  to  be  determined  was  there  said 
to  be  whether  or  not  the  cause  of  action  in 
this  case  is  essentially  the  same  as  that  in  ' 
the  former  case,  and  whether  the  relief  now  ■ 
sought  was  obtainable  therein.   It  will  be  [ 
remembered  that  the  proceedings  to  subject  : 
the  land  to  the  plaintiff's  Judgment  were  be-  i 
gun  soon  after  the  transfer  of  the  land  by 
the  defendant  Carter  to  the  defendant  Gib-  i 
son,  which  transfer  was  in  that  proceeding  '. 
adjudged  to  be  fraudulent  as  against  this  I 
plalDtlfF.   Oibson   took   possession   of   tha  ' 
land  at  the  time  of  its  conveyance  to  him,  i 
and  received  the  rents  and  profits  thereof  | 
until  in  the  spring  of  1901,  when  the  land  > 
was  sold  upon  the  foreclosure  proceedings  [ 
In  the  federal  court  This  was  about  one 
year  after  the  litigation  upon  the  creditors'  ; 
biit  was  finally  determined  in  this  court  i 
Without  doabt,  under  the  liberal  provisions 
of  the  Code,  the  plaintiff  might  have  filed  a 
supplemental  petition  in  the  first  action, 
and  litigated  its  rights  to  the  rents  and  pro- 
fits that  accrued  while  that  action  was  pend- 
ing; and  It  would  seem  that  there  are  ao- 
thoritles  for  the  proposition  that  ordinarily 
the  plalntlfT  would  not  be  allowed  to  neg- 
lect that  remedy,  and  afterwards  bring  an- 
other action  to  recover  the  rents  and  profits. 
If  this  rule  sbould  be  applied  to  this  case. 
It  appears  that  about  one  year's  reata  and 
profits  which  accrued  after  tbat  action  was 
disposed  of  could  not  have  been  Included. 
The  plaintiff  urges  that  the  rule  ought  not 
to  t>e  applied  In  this  case,  because  the  mort- 
gage which  was  foreclosed  In  the  federal 
court  and  which  was  prior  In  point  of  time 
to  the  plaintltTs  lien,  exhausted  the  land, 
and  so  deprived  the  plaintiff  of  the  fralta  of 
the  litigation  which  was  successful  on  its 
part  unless  it  should  be  allowed  to  recover 
the  rents  of  the  land  received  by  Gtbeon 
while  he  held  the  title  and  possession.  The 
value  of  the  land  was  amply  sufficient  to 
have  paid  the  plalntlfTs  claim,  and,  but  for 
the  lien  of  the  prior  mortgage,  there  would 
have  been  no  necessity  of  litigating  the  ques- 
tion of  rents  and  profits.   The  court  in  the 
former  action  would  not  have  appointed  a 
receiver  without  the  showing  that  the  land 
Itself  was  Insnfflclent  to  pay  the  plaintlff'e 
claim.   There  Is  no  sufi!1cient  plea  in  bar  in 
the  answer. 

The  petition  sets  out  ail  of  the  facts  In 
regard  to  the  former  action  and  its  results, 
and  in  regard  to  the  foreclosure  proceedings 
in  the  federal  court  and  the  application  of 
the  land  In  payment  of  the  Judgment  upon 
those  proceedings.  These  allegations  of  the 
petition  are  admitted  in  the  answer,  and 
there  is  in  the  answer  what  is  called  the 
"eighth  defense,"  In  which  It  Is  alleged  "that 
the  suit  brought  by  the  plaintiff  against  this 
defendant;  and  commenced  on  or  about  th» 


7th  day  of  August,  1899.  vas  an  action  In 
equity,  wherein  and  whereby  the  plaintiff 
sought  to  recover  of  this  defendant  all  and 
singular  the  relief  to  which  the  plaintiff  was 
or  might  be  entitled  by  reason  of  the  several 
matters  and  facts  in  the  petition  in  said  suit 
set  forth  with  reference  to  said  land,  and 
whereby  tbe  court  awarded  to  the  plaintiff 
tbe  relief  askctd  by  tbe  same,  and  all  and  sin- 
gular tbe  relief  herein  asked  In  this  petition 
might  have  been  awarded  to  the  plaintiff  hi 
said  suit  if  the  plaintiff  had  established  its 
right  thereto ;  that  the  plaintiff  had  fall  pow- 
er and  opportunity  to  ask  the  relief  now  here- 
in sought,  and  the  court  bad  full  power  and 
authority  to  grant  the  same.  This  defendant 
alleges  that  by  reason  thereof  the  plaintiff's 
cause  of  action  herein  Is  barred  by  a  former 
recovery,  and  the  plaintiff  by  reason  thereof 
is  not  now  entitled  to  have  and  maintain  this 
action."  None  of  the  facts  which  were  sup- 
posed to  constitute  this  defense  wecB  plead- 
ed In  the  answer.  The  piea  amounts  only 
to  conclusions  of  law  derived  from  the  al- 
legations of  tbe  petition.  No  reply  to  this 
defense  was  necessary.  Of  course,  all  'tbe 
facts  that  were  required  to  entitle  the  plain- 
tiff to  recover  should  have  been  stated  In 
the  petition.  The  defoadant  InslstB  that 
the  petition  in  this  respect  is  defective.  Id 
that  it  does  not  all^  any  sufficient  reason 
for  n^lectlng  to  present  to  the  court  in  the 
first  action  the  matter  which  is  now  t>elns 
litigated.  He  cites  Hltee  v.  Irvine's  Adm'r. 
18  Ohio  St  283,  as  establlsblng  this  doctrine 
That  case  is  somewhat  discussed  in  the  form- 
er opinion.  la  addittcm  to  ^lat  Is  thoe 
said,  it  will  t>e  noted  that  the  defendant 
in  that  case  was  practically  a  mortgagee. 
He  held  the  legal  tltle^  but  held  It  In  trust  aa 
security  for  the  payment  of  money  advanced 
by  him  for  tbe  platntUTs  use.  It  was  hts 
duty  to  apply  the  rents  and  profits  upon  the 
mortgage,  and  It  was  likewise  the  dnty  of 
the  plaintiff  In  hie  action,  which  was  vir- 
tually an  action  to  redeon,  to  Inslat  that  ttie 
rents  and  profits  should  be  so  applied ;  and 
tbe  holding  was  that  having  neglected  to  do 
this,  the  plaintiff  could  not  afterwards  main- 
tain an  Independent  action  to  recover  tbe 
rents  and  profits.  The  court  said:  **If.  dur- 
ing the  pendency  of  the  suit  payments  were 
made  by  the  plaintiff,  or  taitB  and  profits 
received  by  the  defendant  which  were  i^op- 
erly  applicable  only  to  the  reduction  of  the 
debt  due  to  him  from  the  plaintiff,  these 
facts,  affecting  the  very  matter  in  contro- 
versy, should  have  been  brought  to  the  no- 
tice of  the  court  by  supplemental  bill  or  oth- 
erwise^ If  this  was  not  done,  and  the  plais- 
tlff  thereby  failed  to  obtain  the  benefit  of 
credits  to  which  he  was  entitled  In  that  ac- 
tion, his  petition  should  av&c  that  fact,  and 
also  show  that  such  foUore  was  not  owing 
to  n^llgence." 

Without  determining  whether  this  rale 
applies  to  tbe  case  at  bar,  we  wlU  Inquire 
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how  the  plalntiff'B  case  would  etand  if  it 
did.  Upon  a  former  appeal  It  was  held  by 
tills  court  that  the  altegatioDs  of  the  peti- 
tion In  the  case  at  bar  are  sufficient  to  con- 
stitute a  cause  of  action  as  against  a  gener- 
al demurrer,  94  N.  W.  065.  The  ques- 
tion is  not  discussed  in  the  opinion,  but  the 
genera]  demurrer,  of  course,  raised  the  ques- 
tion of  the  sufficient?  of  the  petition,  and 
It  was  overruled  by  this  court.  A  point 
necessarily  determined  .by  the  court  upon 
appeal  become  the  law  of  the  case,  and 
ordinarily  will  not  be  departed  from  in  the 
further  course  of  tlie  Utigatiou.  Unless 
clearly  wrong,  so  that  It  can  not  be  supported 
upon  reason  6r  authority,  it  will  be  adhered 
to  as  a  final  adjudication  in  the  cause.  The 
trial  court  would,  as  a  matter  of  course, 
follow  the  law  of  the  case  so  established. 
Unless  Its  correctness  was  apeclflcaliy  chal- 
lenged. A  general  objection  to  evidence  on 
the  ground  of  incompetency  would  not  sug- 
gest to  the  trial  court  that  the  petition  which 
had  been  upheld  by  this  court  was  the  object 
of  attaclE.  The  plaintiff  upon  the  trial  below 
asked  a  witness  these  questions:  "Q.  Ton 
may  state  what  you  know,  if  anything, 
about  the  mortgage  upon  this  land  described 
In  the  petition.  Q.  You  may  state  whether 
or  not  that  mortgage  was  supposed,  during 
the  period  of  the  litigation  in  the  case  of 
the  First  National  Bank  against  Gibson  and 
Carter,  whether  or  not  that  was  supposed  to 
have  been  paid."  The  defendant  Olbaon 
objected  to  these  questions  on  the  ground 
that  they  were  Indefinite  and  Incompetent, 
irrelevant,  and  Immaterial,  and  not  tending 
to  spedfy  which  mortgage  Is  referred  to. 
The  objection  was  sustained,  and  the  evi- 
dence was  excluded.  The  plaintiff  then 
offers  "to  prove  that,  in  the  litigation  be- 
tween Carter  and  Oibson,  Gibson  received 
credit  for  the  payment  of  that  mortgage 
given  by  Carter,  I  think,  to  the  Connecticut 
Mutual  Life  Insurance  Company,  or  some 
Eastern  company."  To  this  offer  of  proof 
the  general  objection  was  made  that  It  was 
incompetent.  Irrelevant,  and  immaterial. 
The  objection  was  sustained,  and  the  proof 
ezcii^ed.  There  was  no  objection  upon  the 
ground  that  tbe  allegations  of  the  petition 
were  insufficient  to  admit  tbe  evidence.  The 
offered  evidence  tended  to  show  that  the 
defendant  Oibson  tiad  agreed  with  Carter  to 
pay  off  this  mortgage,  which  was  long  past 
due,  and  that  the  plaintiff  had  reason  to  sup- 
pose during  the  p«idency  of  the  first  action 
that  the  land  was  clear  of  incumbrance,  and 
would  be  amply  sufficient  to  pay  the  plain- 
tiff's claim.  The  attention  of  the  court  was 
not  called  to  the  supposed  defect  in  the  peti- 
tion. Under  these  circumstances  we  think 
that  the  defendant  ought  not  now  to  t>e  allow- 
ed to  ask  this  court  to  reverse  its  former  adju- 
dication as  to  tbe  sufficiency  of  this  petition. 
2.  Tbe  defttidant  Uudsts  that  the  plaintiff 


acquired  no  right  in  the  rent  and  proceeds 
of  tbe  land.  He  is  wrong  in  this  contention. 
If  the  Judgmmt  debtor  had  transferred  cur- 
rent funds  to  the  defendant  for  the  purpose 
of  defrauding  his  creditors,  the  creditors, 
upon  making  this  appear,  might  In  equity 
recover  the  amount  from  the  defendant;  and 
so  If,  to  defraud  his  creditors,  he  placed  In 
tbe  hands  of  the  defendant  that  wliich  would 
produce  value.  Intending  that  tbe  proceeds 
should  be  placed  beyond  the  reach  of  his 
creditors,  such  proceeds  could  In  equity  be 
reached  by  the  creditors.  In  Robinson  v. 
Stewart,  10  N.  Y.  189,  which  Is  relied  upon 
by  tbe  defendant,  the  general  creditors  bad 
not  reduced  their  claims  to  judgment,  and 
were  therefore  not  in  a  position  to  reach 
the  proceeds  of  the  land  by  creditors*  bill. 

3.  The  defendant  also  relies  upon  the 
statute  of  limitations.  He  says  In  the  brief 
that  tbe  action  is  one  for  fraud,  and  that, 
"according  to  the  plea  of  the  plaintiff,  the 
fraud  bad  Its  inception  on  or  about  the  — 
day  of  May,  1887,  and  was  consummated 
In  November,  1887,"  and  that  the  fraud  was 
discovered  by  the  plaintiff  in  August,  1889. 
These  considerations  will  not  enable  tbe 
defendant  to  avail  himself  of  the  statute  of 
limitations.  It  la  true  tbat  this  action 
arises  out  of,  and  d^^ends  upon,  the  fraudu- 
lent transfer  of  the  land.  That  the  land 
was  fraudulently  transferred  Is  established 
by  prior  litigation.  While  tb»  defendant 
was  reslstlny  that  allegatlou  In  tbe  courts, 
the  statute  of  Itmitattons  could  not  run 
against  the  iilalntiff's  contentlffii  that  the 
land  was  fraudulently  ocATayed.  Hutchin- 
son T.  Ainsworm.  7S  Gal.  462,  16  Pac.  82, 
2  Am.  St  Rep.  828.  In  this  action  It  was 
necessary  to  show  that  tbe  land  bad  been 
l^anduloitly  transferred.  No  recovery  could 
be  had  without  the  existence  of  that  fact 
While  tbat  question  was  being  litigated  In 
tbe  courts,  the  statute  of  limitations  as  to 
any  claim  that  dqwnded  upon  the  questiona 
there  in  controversy  would  not  run  In  favor 
of  one  party  In  that  controversy  and  against 
tbe  other.  Without  counting  tbe  time  while 
the  action  to  set  aside  the  transfer  of  the 
land  from  Garter  to  Gibson  was  pending, 
the  statute  of  limitations  has  not  run  upon 
any  part  of  tbe  plaintifTs  claim.  The  trial 
court  therefore  erred  In  limiting  the  plain- 
tifTs recovery  to  tbe  rents  of  the  land  ac- 
ci-ued  within  tbe  four  years  Immediately 
preceding  the  commencement  of  this  action. 

4.  Various  other  defenses  are  asserted 
and  relied  upon  tbat  were  in  issue  In  the  for- 
mer action  and  there  determined.  The  part- 
ies to  this  litigation  are  bound  by  that 
judgment 

Our  former  judgment  is  vacated,  tbe  judg- 
ment of  the  district  court  Is  reversed,  and 
tbe  cause  remanded  for  further  jwoceedlncs 
in  accordance  with  this  opinion. 
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NOTHDURFT  t.  CITY  OF  LINCOLN. 

(Supi'eme  Court  of  Nebi-a^ka.   Nov.  22,  ]905.) 

MuNioiPU:.  CoEPOBATioNs— Defective  Side- 
walk—Action Fos  iNjuBiES— Petition. 
Tbe  proviBions  of  the  statute  in  force 
February,  1900,  construed,  and  held,  .fint,  to 
require  a  claimant  of  unliquidated  damagei 
against  a  cit^  of  the  first  class  to  file  with  the 
city  cterk,  within  three  months  from  the  time 
the  cause  of  action  accrued,  a  statement  in  writ- 
ing, containingj  among  other  thin^  the  full 
name  of  the  claimant ;  second,  that  in  an  action 
against  such  a  city  for  unliquidated  damages, 
where  the  petition  did  not  ^ow  the  filing  of  the 
statement  complying  with  the  provisiODs  of  the 
statute,  the  petition  fslled  to  state  a  cause  of 
action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  I  1715.] 
(Syllabus  by  the  Court) 

GommiSBloDen*  Opinion.  D^artment  No. 
2.  Error  to  District  Court;  Lancaster  Coun- 
ty; Comlah,  Judge. 

Action  bj  John  Nothdnrft  against  the 
of  Uncoln.    Judgment  for  defendant,  and 
plaintiff  bilnga  error.  Affirmed. 

Fredk.  Sbepherd,  tor  plaintiff  In  error.  S. 
Ol  Strode,  for  defendant  In  error. 

JAOKSON,  a  On  January  18,  1904,  the 
plaintiff  In  error  Instituted  en  action  In  the 
district  court  of  Lancaster  county  against 
the  defendant  In  error  to  recover  damages 
on  account  of  an  Injury  alleged  to  bive  been 
sustained  by  his  wife  on  a  defective  side- 
walk on  January  22,  1900.  The  allegations 
of  the  petition  important  to  the  Inquiry  are: 
"That  on  the  12th  day  of  February,  1900, 
the  plaintiff  filed  and  caused  to  be  filed,  for 
the  purpose  of  giving  notice  of  the  accident 
on  his  account  and  for  his  own  benefit^  as 
well  as  on  the  account  and  benefit  of  his  wife, 
in  the  office  of  the  city  clerk  In  the  dty  of 
Uncoln,  Lancaster  county,  Neb.,  a  state- 
ment In  writing,  giving  full  nam^  and  the 
time,  place,  nature,  clrcu  no  stances,  and 
cause  of  the  injury  or  damage  complalhed  of. 
*  *  *  And  afterwards,  on  or  about  the 
2d  day  of  January,  1904,  the  plaintiff  llled 
in  the  office  of  the  dty  derk  of  said  dty  of 
Lincoln  a  statement  ot  the  amount  of  his 
claim,  giving  his  full  name  as  claimant, 
and  the  time,  place,  nature,  circumstances, 
and  cause  of  the  injury  or  damage  com- 
plained of." 

A  copy  of  the  notice  filed  February  12, 
1900,  Is  attached  to  the  petition,  and  is  as 
follows: 

"Lincoln,  Nebraska,  February  12,  1900. 
"To  the  Honorable  Mayor  and  City  Coun- 
cil of  the  City  of  Lincoln,  In  Lancaster  Ooun- 
ty,  Nebraska — Gentlemen:  Pursuant  to  sec- 
tion 36,  c.  13a,  art.  1,  of  the  Compiled 
Statutes  of  Nebraska  for  the  year  1897, 
I  herewith  present  to  you  my  claim  for  dam- 
age against  the  city  of  Lincoln  by  reason  of 
the  accident  and  injuries  hereinafter  more 
fully  and  particularly  described.  On  the 
afternoon  of  Tuesday,  January  23d,  1900,  at 


about  3  o'clock  p.  m..  wblle  I  was  passing 
along  and  upon  the  nidewalk  on  the  north 
side  of  F  street,  between  Eighth  and  Ninth 
streets  In  the  city  of  Lincoln.  Neb.,  In  front 
of  the  lot  on  which  Is  located  a  residence 
known  as  83i>  F  street,  being  the  sidewalk 
in  front  of  lot  No.  9  In  block  No.  102  in 
said  dty,  I  was  tripped  by  a  loose  and 
broken  board  In  said  sidewalk,  and  fell 
heavily  upon  said  sidewalk,  and  thereby  seri- 
ously injured  my  right  arm,  right  leg,  hip, 
back,  and  right  side  of  my  face,  and  my 
right  eye,  and  broke,  tore,  and  lacerated  the 
cords,  ligaments,  and  muscles  of  my  right 
arm,  right  leg,  hip,  and  back, .  and  severdy 
sprained  and  wrenched  said  cords,  ligaments, 
and  muscles,  and  bruised  and  injured  the 
nerrea  of  the  right  leg,  hip,  ba<±.  and  right 
eye,  thereby  permanently  Injuring  said  mem- 
bers. That  said  Injuries  wese  caused  by  the 
impassable  and  dangerous  condition  of  said 
sidewalk  at  the  place  afcMvsald,  and  without 
negligence  on  my  part;  said  sidewalk  being 
then  and  there  an  old,  dilapidated,  and 
partially  worn-out  board  walk,  with  rotten 
stringers  and  boards,  and  on  which  were 
many  loose  and  broken  boards,  and  many 
boles  through  the  same  where  boards  had 
been  removed^  making  said  sidewalk  uneTen, 
impassable,  and  nnsi^e,  thweby  causing  me 
to  trip  and  fall  and  sustain  injuries,  to  my 
damage,  caused  thereby  and  followii^  there- 
from. In  the  sum  of  ^000:  miat  said 
sidewalk  was  Id  said  dilapidated,  muafSk 
and  impassable  condition,  and  allowed  to 
remain  so,  for  more  than  three  months  prior 
to  said  23d  day  of  January,  1900,  and  1^ 
reason  of  the  aforesaid  injuries  I  daim  of 
said  dty  of  Uncoln  damage  in  the  sum  of 
five  thousand  dollars  ($5,000). 

"Marie  F.  Nothdurft 
"State  of  Nebraska,  Lancaster  Coun^. 

"Marie  F.  Nothdurft,  being  first  duly 
sworn,  on  her  oath  says:  I  am  the  dalmant 
herein,  and  have  read  the  foregoing  claim 
and  know  the  contents  thereof,  and  believe 
the  facts  therein  stated  to  be  true,  and  that 
the  amoimt  claimed  Is  correct,  reasonable, 
and  Just  Marie  F.  Nothdurft 

"Subscribed  in  my  presence  and  sworn  to 
before  me  this  12th  day  of  February,  A.  D. 
tdOO.  C.  M.  Parker,  Notary  Public. 

"My  commission  e^ires  FebraBiy  8, 
1906." 

A  general  demturer  on  behalf  of  the  de- 
foidant  was  sustained  In  the  trial  court  and, 
the  plaintiff  electing  to  stand  upon  his  peti- 
tion, the  case  was  dismissed,  and  be  prose- 
cutes error. 

The  statute  In  force  at  the  time  of  the  al- 
leged Injury  was  as  follows:  "All  claims 
against  the  city  must  be  presented  in  writing 
with  a  full  account  of  the  items,  verified  by 
the  oath  of  the  claimant  or  his  agent  that  the 
same  Is  correct,  reasonable,  and  just  and  no 
claim  shall  be  audited  or  allowed  unless  pre- 
sented  or  verified  as  provided  for  in  this  ase- 
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ttOD,  and  read  In  open  council,  •  •  • 
And  to  maintain  an  action  against  said  city 
for  any  millquldated  claim  it  shall  be  neces- 
sary that  the  party  file  In  the  office  of  the  city 
clerk,  within  three  months  from  the  time 
such  right  of  action  accrued,  a  statemmt 
giving  full  name  and  the  time,  place,  nature, 
circnmstance,  and  the  cause  of  the  injury  or 
damage  complained  of."  Section  36,  c.  13a. 
art.  1,  Comp.  St  1897.  By  the  proTisIona 
of  this  section  two  distinct  acts  on  the  part 
of  the  claimant  are  contemplated:  First,  a 
notice  of  the  accident  within  three  months 
from  the  time  the  cause  of  action  accrued ; 
'and,  second,  the  filing  of  a  claim.  The  no- 
tice of  the  accident  within  the  time  specified 
Is  Jurisdictional,  exo^  where  special  facts 
constituting  a  legal  excuse  for  the  delay  in- 
tervene. Gl^  of  Lincoln  t.  Flnkle,  41  Neb. 
675.  59  N.  W.  016. 

The  only  Question  presented  for  the  con- 
■IderattOD  of  this  court  Is  the  one  of  the  suffi- 
ciency of  the  notice  of  the  accident ;  it  being 
conceded  that^  If  the  notice  is  insufficient,  the 
demurrer  was  properly  sustained.  A  deter- 
mination of  this  question  requires  a  construc- 
tion of  the  proTlsloDS  of  the  statute  quoted 
aboTe.  Does  the  statement  of  the  notice  set 
out  In  the  petition  and  relied  upon  by  the 
plaintiff  In  error  meet  the  requirements  of 
the  statute?  We  are  agreed  that  It  does  not. 
The  purpose  of  the  statute  evidently  was  to 
require  the  party  entitled  to  maintain  the  ac* 
tlon  to  file  a  notice  of  the  accident,  contain- 
ing a  statement,  among  other  things,  of  the 
name  of  the  claimant  so  that  the  proper  city 
anthorltlea  might  be  advised  whom  It  was 
that  would  claim  damages  by  reason  of  the  ac- 
ddeat  The  elemento  of  damage  sustained  by 
the  husband  areessentlally  dUEerent  from  those 
sustained  by  the  wife,  and  the  only  conclu- 
sion which  the  city  authorlttes  would  be  Justi- 
fied In  reaching  from  the  notice  set  oat  in  the 
petition  was  that  the  wife  was  the  claimant 
and  the  person  with  whom  they  were  author- 
ised to  adjust  any  claim  fbr  damage  that 
might  arise.  Any  other  conclusion  would 
tw  muilfestly  unjust  to  the  defendant,  to 
whom  no  notice  of  the  claim  on  the  part  of 
the  plaintiff  was  given  until  almost  four 
years  after  the  cause  of  action  accrued.  No* 
where  In  the  notice  (tf  the  accident  does  the 
plalntlfrs  name  appear.  On  the  contrary.  It 
appears  from  the  face  of  the  notice  that 
Marie  F.  Notbdurft  was  the  claimant.  In 
fact  she  so  swears  In.  the  verified  statement. 
The  allegation  In  the  petition  that  the  plaln- 
ticr  caused  to  be  filed,  for  the  purpose  at  giv- 
ing notice  of  the  accident  on  hla  own  account, 
a  stntement  in  writing,  is  a  mere  conclusion, 
and  is  not  supported  by  the  contents  of  the 
notice,  which  speaks  for  Itself. 

Counsel  on  either  side  have  dlscusiKd  the 
effect  of  the  case  of  Nothdnrft  v.  City  of  Lln- 
cohi.  66  Neb.  430,  92  N.  W.  628,  96  N.  W.  168. 
from  which  it  appears  that  the  wife  prose- 
cuted an  action  against  the  city  on  account 
of  the  injury  complained  of  in  her  own  name, 


and  was  defeated.  We  do  not,  however,  con- 
sider that  fact  In  the  determination  of  this 
case.  As  It  does  not  appear  from  the  petition 
that  the  provisions  of  the  statute  requiring 
a  statement  to  be  filed  by  the  claimant  within 
three  months  of  the  time  the  cause  of  action 
accrued  were  complied  with  by  the  plaintiff, 
the  petition  falls  to  state  a  cause  of  action, 
and  the  demurrer  of  the  defmdant  was  prop- 
erly sustained. 

We  reconuuend  that  the  Judgment  ot  the 
district  court  be  affirmed. 

ALBERT  and  DUFFIB,  OO,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  forcing  opinion,  the  Judgment  of  the 
district  court  Is  affirmed. 


BLDRIDGB  et  aL  v.  COLLINS. 
(Supreme  Court  of  Nebraska.  Nov.  22,  11305.) 

1.  Hiohwatb—Dkdicati OK— Evidence. 

Evidence  of  user,  and  of  surveying,  plat- 
tiog,  and  otherwise  improving  by  public  au- 
tfaorities,  examined,  and  held  sufficient  to  show 
the  flstaolishmeDt  of  a  public  road  by  dediua- 
tlon. 

[E!d.  Note. — For  cases  in  point,  see  vol.  15, 
Crtnt.  Dig.  Dedication,  3  85.] 

Evidence  examined,  and  found  sufficient  to 
justify  the  finding  and  decree  of  the  district 

court 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.   Department  No. 

2.  Appeal  from  District  Oourt,  Hall  County: 
Paul,  Judge. 

Action  by  Norman  Eldrldge  and  Jasper 
J.  Eidridge  against  Andrew  J.  Collins.  Judg- 
ment for  plaintiffs,  and  defKidant  appeals. 
Affirmed. 

Chas.  G.  Ryan,  for  appellant  W.  H. 
Thompson,  for  appellees. 

ALBERT,  0.  This  suit  was  brought  by 
the  plaintiffs.  In  their  own  behalf  and  In 
behalf  of  others  simllarlly  situated,  to 
restrain  the  defendant  from  obstructing  an 
alleged  public  road.  The  substance  of  the 
complaint  Is  that  the  plaintiffs  nre  the  own- 
ers of  the  N.  B.  %  of  section  14,  town- 
ship 10,  In  Hall  county,  and  that  the  de- 
fendant Is  the  owner  of  the  S.  W.  U  md 
tlie  W.  1*  of  the  N.  W.  ^  of  the  same  sec- 
tion; that  there  Is  a  public  highway,  26 
feet  wide,  along  the  section  line  along  sections 
IS,  14^  and  15  In  said  county,  and  extending 
In  a  westerly  direction  across  the  state;  and 
that  the  defendant  threatens  and  Intends  un- 
I  lawfully  to  obstruct  the  sold  highway  by 
I  building  a  fence  along  the  west  side  of  his 
land  In  section  14.  to  the  great  and  Irrepar- 
able Injury  of  the  plaintiffs.  Tlie  defendant 
answered,  denying  the  existence  of  a  public 
road  through  or  over  any  portion  of  his  land 
In  section  14.  and  avraxlng  that  the  alleged 
road  or  way  leading  throogli  said  section 
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and  orer  and  upon  his  land  was,  and  for 
many  years  bad  been,  a  mere  private  way 
running  east  and  west  throngh  the  middle 
of  said  section,  with  no  established  width  or 
location.  The  district  court  found  that  there 
was  a  public  highway,  26  feet  wide,  running 
east  and  west  through  the  middle  of  section 
14,  and  granted  an  Injunction  restraining 
the  defendant  from  obstructing  It  The  de- 
fendant appeals. 

Some  20  witnesses  were  examined,  and 
their  evidence  covers  more  than  200  pagra 
of  the  bill  of  ezc^itions.  There  Is  some 
conflict  in  the  testimony,  but  It  ccoiclnslTely 
appears  that  as  early  as  1859,  seven  years  be- 
fore the  section  was  surveyed  by  the  govern- 
ment, there  was  a  wdl-deflned  road,  In  com- 
mon use  by  the  public,  extending  east  and 
west  through  section  14,  on  or  near  the  half 
section  line ;  that  in  1867  the  county  surveyor 
of  Hall  county  surveyed  and  platted  this 
road ;  and  that  a  report  of  his  doings  in  the 
premises,  Includtog  a  plat  of  the  road,  was 
filed  with  the  coun^  clerk  and  aiiproved  by 
the  county  board.  It  furthw  appears  that 
in  1872  or  1878,  the  road  overseer,  acting 
under  the  authority  of  the  county  board, 
constructed  a  culvert  and  made  other  Im- 
provements on  ttie  road,  and  further  Improve- 
ments thereon  were  made  by  such  officer  a 
year  or  two  later.  The  principal  controvert 
Is  whether  the  line  of  that  road  coincides  with 
the  line  of  the  road  which  the  plalntlfla  now 
claim  is  a  highway.  The  plat,  made  and 
flled  by  the  coun^  surveyor  in  1867,  shows 
a  substantia]  variance,  especially  as  to  that 
portion  extending  over  and  along  the  land 
now  owned  by  the  defendant  But  In  our 
opinion,  the  evidence  of  early  settlers  and 
those  acquainted  with  the  early  history  and 
condition  of  the  localily  ought  to  prevail 
as  against  this  plat  In  1862  the  settlers 
procured  a  private  survey  to  be  made  of 
section  14.  Some  of  these  men  testify  that 
when  the  government  survey  was  made,  four 
years  later,  the  lines  and  comers  of  .the 
latter  survey  coincided  with  those  established 
by  the  private  survey,  and  that  the  road  then 
extended  east  and  west  on  the  halt  section 
line.  By  the  evidence  of  the  early  settlers 
It  iB  also  shown  that  about  the  year  1865  the 
parties  th«a  occupying  the  land  now  owned 
by  the  defendant  broke  portions  thereof, 
leaving  about  13  feet  on  each  side  of  the 
half  section  line  unbroken  for  road  purposes, 
and  that  the  unbroken  space  at  that  time 
was  used  and  has  ever  since  been  used  and 
recoguized  as  a  public  road.  The  same  plan 
was  pursued  nearly,  If  not  quite,  the  entire 
length  of  the  road  through  the  section,  and 
for  more  than  40  years  buildings  have  been 
erected,  fences  built,  groves  planted,  and  the 
soil  cultivated  along  this  road,  and  always 
with  reference  to  It.  This  evidence  Is  prac- 
tically uncontradicted;  at  least  It  Is  of  such 
persuasive  force  that  we  accept  It  as  true, 
and  aro  cwvlnced,  notwithstanding  the  plat 


that  as  early  as  1866  the  line  of  the  road 
was  not  Bubstentlally  different  from  that 
now  claimed  by  the  piaintlETs. 

We  are  also  satUfled  from  the  evidence 
that  the  road  has  been  in  constant  use  by 
the  public  and  recognised  as  a  highway  for 
almost  half  a  century,  although  less  used 
now  than  formerly,  when  It  was  one  of  the 
great  thoroughfares  of  the  state.  It  Is  tme 
the  evidence  shows  that  during  the  winter 
season  ttom  1891  to  1895  the  owners  of  lands 
adjoining  the  road  sometimee  stretched  wire 
gates  across  it  to  connect  ftttces  on  either 
aide.  But  from  the  entire  evidoioe,  we  ar^ 
aatlsfled  that  such  ohstmctlons  never  amount- 
ed to  an  assertion  of  any  right  inconsistent 
with  the  easement  of  the  public,  because  the 
public  used  tlie  road  notwithstanding  such 
obstructions,  and  submitted  to  the  Inconven- 
tence,  not  in  recognltltm  of  any  right  In- 
consistent with  the  free  use  of  the  road  as 
a  highway,  but  as  an  act  of  grace,  and  tnit 
of  regard  for  the  necessities  of  the  landown- 
ers during  that  period.  Besides^  we  think 
the  facts  established  by  the  evidence  are 
very  similar  to  those  In  Streeter  v.  Stalnaker, 
61  Neb.  205.  86  N.  W.  47.  There  it  was 
shown  that  the  county  board  In  1867  had  ap- 
pointed one  Thomas  a  special  commissions 
to  Inquire  into  the  expe^enc?  of  establish- 
ing a  certain  road.  He  surveyed  and  platted 
a  road,  and  a  report  <]i  hlB  doings  and  a  plat 
of  the  road  were  flled  with  the  county  clerk 
and  approved  by  the  board.  Afterward, .  in 
the  same  year,  the  road  overseer  constructed 
culverts  on  the  road,  and  thereafter  it  was 
In  constant  use  by  the  public.  As  in  this 
case,  no  formal  order  of  the  county  board 
locating  and  establishing  a  road  was  shown. 
The  court  said:  "In  order  to  show  that  the 
road  was  established  by  user,  It  was  not  nec- 
essary to  prove  an  exact  adherence  to  the 
line  of  the  survey  at  all  points.  It  was 
enough  to  show  that  there  was  no  permanent 
or  material  deflection. 

"It  is  said  that  the  public  could  not  ac- 
quire an  easement  by  user  in  the  land  In 
question,  because  it  belonged  to  the  general 
government  which  is  not  affected  by  the 
statute  of  limitations.  As  we  understand 
counsel  for  the  defendant  they  do  not  claim 
that  the  public  acquired  any  right  by  ad- 
verse occupancy  of  the  disputed  strip.  Their 
contention  Is  that  the  road  was  established 
by  dedication  and  acceptance,  and  this  view 
of  the  matter  we  think  Is  correct  In  IStiO 
Congress  passed  an  act  declaring  that  the 
right  of  way  for  the  construction  of  high- 
ways over  public  lands  not  reserved  for 
public  use  Is  hereby  granted.  Rev.  St  U.  S. 
i  2477;  Act  July  26,  1866,  c.  262,  !  8,  14 
Stat.  253  [U.  S.  Oomp.  St  1901,  p.  1567].  By 
this  act  the  government  consented  that  any  of 
Its  lands  not  reserved  for  a  public  purpose 
might  be.  taken  and  used  for  public  roads. 
The  statute  was  a  standing  offer  of  a  free 
right  of  way  over  the  public  domain,  and 
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as  soon  ai  It  was  accepted  in  an  apprc^rlate 
manner  by  tbe  agents  ot  the  public,  or  the 
public  Itself,  a  highway  was  established. 
What  the  Hamilton  county  authorities  did 
was  perhaps  insufficient  to  show  the  es- 
tnblisbment  of  a  road  under  the  general 
ruad  law,  but  was  enyngh,  we  think,  to  In- 
dicate an  acceptance  of  the  government  boun- 
ty, and  that  Is  all  that  was  required  to 
create  an  easement.  In  this  case  there  was 
not  only  evidence  of  user,  general  and  long 
continued,  bat  also  proof  that  the  pvibllc  au- 
thority have  assumed  control  over  tbe  road 
and  bad  worked  and  Improved  a  portion  of 
It.  Both  facts  were  competent  evidence  tend- 
ing to  show  an  acceptance  of  a  dedication." 
While  the  defendant's  lands  were  settled 
upon  at  an  earlier  period,  those  through 
whom  he  traces  his  title  to  the  government 
received  a  patent  therefor  In  1878,  more 
than  10  years  after  the  public  authorities 
had  surveyed  and  platted  the  road.  In  other 
words,  applying  tbe  rule  laid  down  (n  the 
case  above  cited,  the  road  had  become  a 
public  road  by  dedication  as  early  as  1867, 
and  was  a  public  highway  when  the  gates  in 
question  were  thrown  across  It  That  a 
highway  cannot  be  vacated  by  occasional 
acts  of  trespaas,  especially  when  such  acts 
cover  only  a  period  of  three  or  four  years, 
Is  obvious. 

Tbe  defendant  bases  a  complaint  on  the 
fact  that  the  road  Is  but  26  feet  wide.  But, 
as  he  denies  the  existence  of  any  highway, 
It  would  seem  that  he  Is  not  in  a  position  to 
complain  because  tbe  court  found  a  highway 
of  but  26  feet  In  width  Instead  of  66  feet 
Just  bow  the  road  came  to  be  but  26  feet 
In  width  is  not  quite  clear,  but  we  Infer  from 
the  record  that  the  adjacent  owners  by 
tacit  consent  broke  tbe  land  and  built  the 
fences  and  other  Improvements  with  refer- 
ence to  a  road  of  that  wldtb,  and  the  pub- 
lic acquiesced. 

We  are  satisfied,  after  an  examination  of 
the  entire  record,  that  the  decree  of  the  dis- 
trict court  is  as  favorable  to  tbe  defendant 
OB  the  evidence  would  warrant,  and  we  Uiere- 
fore  recommend  that  It  be  affirmed. 

DUFFIB  and  JACKSON,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  decree  of  tbe 
district  court  Is  affirmed. 


WESTERFIISLD  v.  SOUTH  OMAHA  LOAN 

&  BUILDING  ASS'N  et  al. 
(Supreme  Court  of  Nebraska.  Nov.  22,  IMHS.) 

1.  E^EctmoN— Raue  or  Kultt— Trric. 

Under  our  hiw  governing  sales  of  real 
property  on  execution,  the  title  of  a  purchaser 
thereat  depends  upon  a  final  confinnHtion  of 
the  sale  made ;  and  until  this  is  had,  and  a 
conveyance  of  the  real  estate  la  executed  and 
delivered  in  pursuance  of  Ruch  confirmation, 
the  legal  title  of  the  execatloo  debtor  to  Qie 
real  estate  la  not  divested.  Teaisl  t.  WU^ 


58  N.  W.  1020,  40  Neb.  432,  24  L.  R.  A.  449. 
followed  and  approved. 

[Ed.  Note. — ^FoT  cases  In  point,  see  voL  21, 
Cent  Dig.  Execution,  B§  660.  760.] 

2.  Sahb— Right  to  Possesbiok. 

The  owner  of  real  estate  that  has  been 
sold  on  execution  retains  the  legal  title  therein, 
and  is  entitled  to  the  possession,  rents,  profits, 
and  usufruct  of  such  real  estate  until  a  final 
confirmation  of  the  sale  mad& 

[Ed.  Note.— For  eases  In  point,  see  vol.  21, 
Cent  Dig.  ExecDtion,  ||  700,  800-805,  815, 
816.] 

8.  Same. 

Clark  ft  Leonard  Investment  Go.  v.  Way, 
71  N.  W.  1021,  62  Neb.  205.  examined  ud 
distinguished. 
(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court  Donglas  County; 
Redick,  Jud^. 

Action  by  the  South  Omaha  Loan  &  Build- 
ing Association  against  John  M.  Westerfleld. 
Judgment  for  plalntUt,  and  defendant  brings 
error.  Reversed. 

Ellery  H.  Westerfleld,  for  plalntiCT  In  error. 
A,  H.  Murdock,  for  defendant  In  error. 

OLDHAM,  0.  On  and  prior  to  the  20th 
day  of  June,  1893,  one  Griffith  was  the  owner 
of  a  certain  lot  in  the  city  of  South  Omaha. 
This  lot  was  subject  to  two  mortgages — the 
first  one  for  |1,000  In  favor  of  tbe  plaintiff  in 
the  court  below,  the  South  Omaha  Loan  & 
Building  Association,  and  the  second  one  for 
$753  In  favor  of  W.  A.  McCollester  and  C.  L. 
Brenlzer,  On  the  12th  day  of  October,  1893, 
the  second  mortgage  was  sold  and  assigned  to 
John  M.  Westerfleld,  one  of  the  defendants 
in  tbe  court  below,  and  subsequently  Orlflitb 
conveyed  his  equity  In  tbe  premises  by  a 
quitclaim  deed  to  the  other  defendant  In  the 
court  below,  Harry  A.  Westerfleld.  John  M. 
Westerfleld,  tbe  second  mortgagee,  entered 
into  possession  of  the  premises  by  consent 
of  tbe  owner,  and  for  some  time  applied  the 
rents  of  the  building  as  partial  payments 
on  the  flrat  mortgage.  After  a  number  of 
these  payments,  Westerfleld  l>egan  applying 
the  rents  to  the  satisfaction  of .  his  second 
mortfinge.  The  plalntlfr  loan  and  building 
association  some  time  thereafter  began  fore- 
closure proceedings  on  its  flret  mortgage, 
making  the  owner  and  tbe  second  mortgagee 
parties  to  the  action.  The  action  proceeded 
to  a  decree  flndlng  the  sum  of  $1,009.17  due 
on  the  first  mortgage,  and  directing  the  prop- 
erty to  be  sold  to  satlR^  the  mortgage  Indebt- 
edness. Under  this  derree,  the  property  was 
sold  to  the  loan  and  building  association  for 
an  amount  practlcnily  equal  to  the  debt  se- 
cured by  the  first  mortgage.  The  sale  was 
confirmed  In  the  district  court  on  the  19th 
day  of  May,  1900.  On  the  1st  day  of  June, 
1900,  defendant  Harry  A.  Westerfleld  filed 
a  supersedeas  bond  provided  for  In  the  de- 
cree and  perfected  his  appeal  to  this  court 
On  tbe  4th  day  of  April,  1902,  this  appeal 
was  ^smissed,  and  the  possession  of  tbe 
pxemltem  and  a  sberUTs  deed  were  delivered 
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to  the  plaintiff  loan  and  bulldlug  association. 
After  entering  Into  possesion  of  tlie  premi- 
ses, tbe  plaintiff  association  Instituted  the 
case  at  bar  by  filing  a  petition  In  the  county 
court  of  Douglas  coun^T  against  defendants 
John  M,  and  Harry  A.  Westei-fleld  to  re- 
cover tlie  value  of  the  rents  and  profits  of 
the  mortgaged  premises  from  the  19th  day  of 
May,  1900,  until  the  4th  day  of  April,  1902, 
or  for  the  time  defendants  were  alleged  to 
hare  occupied  the  premises  pending  the  de- 
termluatlon  of  the  appeal  from  the  order  of 
confirmation.  From  a  Judgment  in  the  coun- 
ty court  In  favor  of  the  defendants,  the  cause 
was  taken  by  appeal  to  the  district  court, 
where,  on  a  trial  to  the  court,  a  Jury  having 
been  waived,  a  Judgment  was  entered  In  fa- 
vor of  tbe  plaintiff  and  against  defendant 
John  M.'  Westerfield  for  the  sum  of  $303.&7, 
and  tbe  cause  was  dismissed  as  against  the 
defendant  Harry  A.  Weeterfield.  To  reverse 
tills  Judgment,  defendant  John  M.  Weaterfleld 
brings  error  to  this  court. 

There  Is  no  dispute  as  to  any  material 
facts  In  tbe  controversy.  It  is  admitted  that 
defendant  John  M.  Westerfleld,  by  consent  of 
tbe  owner  of  the  equity  of  redemption,  held 
possession  of  the  mortgaged  premises  during 
tbe  pendency  of  tbe  appeal  from  the  order 
of  confirmation  and  applied  tbe  rents  to  tbe 
payment  of  his  second  mortgage.  The  only 
question  to  be  determined,  then.  Is  whether 
or  not  tbe  purchaser  at  a  mortgage  fore- 
closure Rale  may  recover  from  the  mortgagor, 
or  one  holding  under  him,  for  the  rents  and 
profits  of  tbe  mortgaged  premises  during  tbe 
pendency  of  an  appeal  to  tbls  court  from  tbe 
order  of  confirmation,  where  the  appeal  bond 
does  not  contain  such  a  condition.  The  ap- 
peal in  this  case  was  taken  prior  to  tbe  pas- 
sage of  tbe  act  requiring  appeal  bonds  to 
provide  for  tbe  payment  of  rents  pending  tbe 
appeal.  Consequeutly  tbe  conclusions  reached 
herein  apply  only  to  appeals  from  execution 
sales  of  real  estate  prior  to  the  passage  of 
tbls  act 

At  the  threshold  of  the  discussion  lies  the 
question  as  to  when  the  le^al  title  vesta  in 
the  purchaser  at  a  mortgage  foreclosure  sale. 
This  Interrogatory  is  answered  by  a  long  line 
of  decisions  of  this  court,  which  hold  that 
tbe  I^al  title  to  tbe  mortgaged  premises  re- 
mains In  the  mortgagor  until  the  «nle  Is 
finally  confirmed  and  the  deed  doHverod.  In 
tbe  case  of  Yeazel  v.  While.  40  Neb.  4:(2.  58 
N.  W.  1020,  24  L.  R.  A.  440,  Ragan.  C.  after 
a  careful  review  of  the  decisions  of  our  own 
court,  as  well  as  those  of  sister  states  hav- 
ing similar  statutes,  announced  the  rule  that : 
"Under  our  law  governing  sales  of  real  prop- 
erty on  execution,  tbe  title  of  a  purcbaaer 
thereat  depends  upon  a  final  confirmation  of 
the  siile  made;  and  until  this  is  had,  and  a 
conveyaiK-e  of  the  real  estate  Is  executed  and 
delivered  In  pursuance  of  such  confirmation, 
the  legal  title  of  the  execution  debtor  to  the 
real  estate  Is  not  dWested."  And  a]fo  that: 
"Tba  owner  of  real  estate  that  has  been  boU 


on  execution  retains  the  legal  title  thereto, 
and  is  entitled  to  the  possession,  rents,  profito, 
and  usufruct  of  such  real  estate  until  a  final 
confirmation  of  the  sale  made."  In  the  still 
later  case  of  Hatch  v.  Sbold  et  al.,  02  Neb.  7Gt 
87  N.  W.  906,  Holcomb,  J.,  said:  "The  legal 
title  of  mortgaged  real  property  remains  in 
the  mortgagor  pending  the  confirmation  of 
the  sale  thereof  made  under  a  decree  of  fore- 
dostu'e  of  the  real  estate  mortgage." 

It  Is  true,  as  contended  for  by  counsel  for 
tbe  loan  and  building  association,  that  f.  r 
certitlo  purposes  the  title  after  the  flinal  cou- 
flrmation  relates  back  to  the  date  of  tbe  sale. 
But  it  was  held  In  Yeazel  v.  White,  supra, 
that:  "This  doctrine  of  relation  applies  only 
to  the  title.  It  has  no  necessary  reference  to 
the  quantum  of  the  estate  which  the  executlcm 
debtor  owned  at  the  time  the  Judgment  be- 
came a  11^"  In  this  state  a  mortgage:,  prior 
to  its  foreclosure  and  tbe  final  coufirniation 
of  tbe  sale  bad  thereunder,  is  but  a  secnrity 
for  tbe  debt,  and  does  not  operate  as  a  tlen 
on  the  rents  and  profits  of  tbe  mort^uged 
premises  unless  an  application  is  made  for 
a  receiver  in  the  mannw  provided  by  the 
statute.  In  opposition  to  this  view,  we  are 
cited  to  an  obiter  remark  of  Irvine.  C.  in 
Clark  &,  Leonard  Investment  Co.  t.  Waj,  52 
Nob.  205.  71  N.  W.  1022,  In  which  he  says: 
"Undoubtedly  the  purchaser  Is  entitled  to  an 
accotmtlng  for  rents  in  such  a  case  from  tbe 
time  of  confirmation ;  and  perhaps  In  case  of 
insolvency,  where  a  surplus  remains  of  the 
purchase  money  after  dischargine  the  licn-s 
the  purchaser  may,  on  an  application  for  a 
distribution,  obtain  an  equitable  set-oCf  to 
protect  himself."  The  facts  ioTolred  in  tbe 
case  In  which  this  snsgestion  was  made  were 
very  complicated.  The  contest  arose  tietween 
the  purchaser  and  the  owner  of  the  equity  of 
redemption  in  the  form  of  a  motion  to  compel 
the  purchaser  to  pay  into  court  the  full 
amount  of  hla  bid,  and  the  ptircbaser  sought 
to  have  deducted  from  the  amouijt  of  his  bid 
sums  which  he  had  paid  as  interest  accruing 
on  a  prior  mortgage  after  tbe  sale,  as  well 
as  taxes  subsequently  levied.  While  the 
court  denied  the  right  to  apply  these  sub- 
sequent payments  on  the  bid,  the  writer  of 
the  opinion  merely  suggested  that  on  the  sei- 
tlement  of  the  surplus  between  the  owner  of 
the  premises  and  tlie  purchaser,  the  snbse- 
Queut  taxes  and  interest  paid  might  be  tre.it- 
ed  as  an  equitable  set-off  against  the  rents 
and  profits  pending  the  foreclosure  We  ex- 
press no  opinion  on  tbe  soundness  of  this  sug- 
gestion because  the  language  Is  pure  dicta: 
but.  If  the  learned  commissioner  Intended  tn 
Infer  that  the  purchaser  at  the  mortage  sale 
could  have  an  action  at  law  against  tlte 
moi-tgagee  for  rents  and  profits  pendloR  nn 
iiplieal  from  tbe  confirmation  of  tbe  sale,  we 
would  specifically  disapprove  the  sngsesti:  n. 

It  follows  from  what  has  been  said  tli»t 
plaintiff  has  no  right  of  action  against  the 
defeudaots,  or  elther^f  them,  for  use  and  oc- 
cupancy of  ttw  mor^Bsed  premiBei  pradlng 
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the  final  decree  of  Uie  conflrmatlon  of  tiie  t 
sale.   We  tber^ore  recommend  that  the  Judg- 
ment of  the  district  court  be  reversed,  and 
the  cama  remanded,  with  directions  to  dis- 
miss plaintiff's  petition. 

* 

AMES  and  LETTTON,  C0.»  conciv. 

FBR  CUBIAM.  For  the  reasons  glTen  !■ 
the  foregoing  opinion,  It  la  ordered  that  the 
Judgment  of  the  district  conrt  he  rerersed, 
and  the  canae  ronanded,  with  dlrecttons  to 
dismiss  Uie  plaintiff's  petition. 


JACOB  NOBTH  ft  00.  «t  aL  T.  AKOBLO. 
(Supreme  Court  of  N^aaka.  Dec  20,  1906.) 
JuerricK  of  thb  Peaob— Aituj>-Issub8  to 

BK  TBIED. 

A  case  appealed  to  the  district  coart  most 
be  tried  in  that  court  upon  the  issues  presented 
in  the  lower  court. 

[Bd.  Note. — Vor  eases  In  point,  see  toI.  SI* 
Cent.  Dig.  Justices  of  the  Peace,  f  660l] 

Sedgwick,  J^  dlissenting. 
(Byllabns  by  the  Court) 

OommlssloDsrs'  Opinion.  Department  No. 
2i  Bmr  to  District  Court,  Lancaster  Goim- 
t7;  Cornish,  Judge. 

Action  Bts  Angelo  against  Jacob  North 
A  Co,  and  Clarence  8.  Paine;  Judgment  tor 
plalntifT,  and  defendants  bring  error.  Be* 
versed. 

Wilson  &  Brown,  for  plaintiffs  In  error. 
T.  J.  Doyio,  for  defendant  in  error. 

JACKSON,  C  On  March  6,  1908,  the  de- 
fendant in  error,  hereafter  styled  the  plain- 
tiff. Instituted  an  action  before  a  Justice  of 
the  peace  in  Lancaster  connty  against  the 
plaintiffs  In  error,  hereafter  styled  the  de- 
fendants. 

The  bill  of  particulars  upon  which  the 
cause  was  tried  in  Justice's  court,  omtttli^ 
the  caption,  is  as  follows : 

"Plaintiff,  complaining  of  the  defendants, 
avers  tliat  said  defendants  entered  Into  a 
contract  in  writing  with  the  plaintiff  on  or 
about  the  year  of  1897,  which  said  contract 
was  made  by  Jacob  North,  Sr..  who  was  then 
the  president  and  manager  of  Jacob  North 
ft  Co.,  of  Lincoln,  Neb.,  and  who  also  repre- 
sented the  defendant  Clarence  S.  Paine,  by 
the  terms  of  which  said  contract  the  de- 
fendants agreed  to  pay  to  the  plaintiff  as 
a  commission  for  taking  orders  for  tbe 
History  of  Nebraska  97.SO  for  each  order 
procured,  and  farther  agreed  to  pay  to  the 
plaintiff  10  per  cent'  commission  on  the  col- 
lection of  money  due  for  histories  sold,  and 
also  agreed  to  pay  to  the  plaintiff  $40  per 
month  for  services  rendered  in  gathering 
data  for  said  history,  and  in  pursuance  of 
said  contract  did  sell  and  procure  15  orden 
fOr  said  histories,  and  there  is  due  to  tbe 
plaintiff  from  the  defendants  therefor  the 
lOSN.Wr-68 


t  sum  of  $150,  no  part  of  whldi  has  been  paid; 
tliat  the  names  of  the  parties  of  whom  said 
OTders  were  procured  are  as  follows :  L  W. 
Colby,  Judge  Hazlett,  Mr.  H(vte,  Dr.  Bprague) 
Mrs.  Mlnnlck,  A.  J.  Sawyer,  Prof.  Caldwell, 
State  Library  of  Nebraska,  School  library, 
and  Allen  Flsber.  Tbe  names  of  the  other 
parties  to  whom  sales  were  made  this  plain- 
tiff has  not  a  list,  but  turned  the  same  in 
and  the  same  are  upon  the  records  of  the 
defendants,  who  have  refused  to  permit  this 
plaintiff  to  see  tbe  same,  and  plaintiff  cannot 
at  this  time  give  a  full  statement  of  the 
names  of  all  the  parties,  nor  can  the  plain- 
tiff, more  definitely  describe  the  names  of 
those  herein  given,  for  tbe  reason  that  she 
has  not  the  full  names  of  the  parties. 

"The  contract  which  was  In  writing,  pro- 
viding the  compensation  of  this  plaintiff  for 
said  work,  this  plalntlfl  cannot  set  out  in 
full  at  this  time,  for  the  reason  that  the 
aame  Is  not  In  her  possession,  but  is  In  the 
poB8essi<Hi  of  the  defendants.  At  a  time  when 
this  plaintiff  turned  in  her  records,  in 
pursuance  of  the  request  of  the  defendants 
perteinlng  to  said  btislness,  said  contract  was 
delivered  through  inadvertence  with  the 
other  papers,  and  since  said  time  has  been 
in  possession  of  the  defendants,  and  defend- 
ants have  refused  to  return  the  same  to 
plaintiff.  Said  contract  in  the  employment 
of  this  plaintiff,  was  repeatedly  referred  to 
and  ratified  by  the  defendants  after  tbe  same 
was  made.  On  the  12th  day  of  November, 
1901,  the  defendant  Clarence  S.  Paine  wrote 
this  plaintiff  with  reference  to  said  contract 
as  follows:  'If  you  are  still  after  those 
people  [referring  to  the  collections  placed  in 
the  hands  of  this  plaintiff]  and  pushing 
matters,  well  and  good,  but,  if  not  I  should 
like  to  have  you  return  histories  and  sup- 
plies, etc.,  as  I  can  use  them.  In  any  event, 
I  should  like  to  hear  from  you.'  This  was 
written  for  the  defendants,  and  all  of  them 
in  recognition  of  the  contract  of  this  plaintiff, 
hereinbefore  referred  to.  Again,  on  the  9tb 
day  of  December,  1901,  the  defendant  Paine, 
for  all  of  the  defendants,  wrote  this  plaintiff 
as  follows:  'Please  return  at  once  the  His- 
tory of.  Nebraska,  contracte,  and  supplies 
which  you  have.  It  se^s  to  me  that  I 
have  waited  as  long  as  I  should  be  required 
to  for  you  to  show  some  int^est  In  the 
business  which  you  have  In  hand.  Don't  yon 
think  so?' 

"Parties  from  whom  collections  «rae  made, 
BO  far  as  this  plalntlfl  can  give  a  list  of 
same,  are  as  follows:  Mr.  Abbot,  Mr. 
Steams,  Mr.  Tyrrell,  ISx.  Stevens,  Mr.  Bay- 
mond,  A.  J.  Sawyer,  Mr.  McBrien,  Mr.  Dod- 
son,  Gov.  Thayer,  and  Chancellor  Andrews, 
and  numerous  others  whom  this  plaintiff  can- 
not name,  for  the  reason  that  the  list  and 
records  of  the  same  on  In  the  hands  of  tin 
defendants.  The  dates  of  tbe  oollecttoos  this 
plaintiff  cannot  give  with  any  degree  of  oc- 
cnrac7  fo'  the  reaaim  that  she  bos  not  the 
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data  wblcli  ifae  tamed  In  In  her  report  to 
the  defendants,  and  the  defendants  bare  full 
and  complete  records  of  the  collections  made 
and  the  time  of  mailing  the  same,  and  the 
parties  from  whom  they  were  made,  and  will 
not  give  this  plaintiff  access  to  their  records 
or  permit  her  to  obtain  said  date  until  so 
ordered  hy  the  court  For  the  months  for 
which  plaintiff  was  employed  by  the  defend- 
ants tor  which  she  claims  the  sum  of  $65 
were  as  follows :  From  about  Septemb^  12 
to  December  20, 1901.  Plaintlfl  further  a&yB, 
In  pursuance  of  said  contract,  she  collected 
tor  said  defendants  flie  som  of  9S00,  and 
there  Is  doe  to  this  plaintiff  team  said  de- 
fendants tor  said  serrlces  so  pufOrmed  the 
som  of  930,  no  part  of  wbidi  has  bem  paid. 
Plaintiff  further  avers  that  she  woAed  tor 
sold  defendants  tor  the  period  of  three 
months  by  the  terms  of  said  contract  and 
there  Is  due  to  this  plaintiff  from  said  de- 
fendants therefor  the  sum  of  $60,  no  part 
of  which  has  been  paid.  Plaintiff  avers 
that  by  reason  of  the  iranlaes  there  la  doe 
to  this  plaintiff  ftom  the  said  defttidants 
the  sum  of  $200,  no  part  of  which  has  bem 
paid. 

"Wherefore  the  plaintiff  prays  judgment 
against  the  defendants  for  the  earn  of  $200 
and  costs  of  suit" 

From  a  Judgment  faTorable  to  the  plain- 
tiff, the  defeDdants  appealed  to  the  district 
coart.  In  the  district  court  the  plaintiff 
filed  a  petition  substantially  the  same  as  the 
bin  of  particulars.  The  issues  were  Joined 
in  the  district  court  upon  this  petition  by 
proper  pleadings,  and  the  case  proceeded  to 
trial.  The  trial  of  the  case  In  the  district 
court  occupied  the  attention  of  the  court  for 
several  days.  Dnring  the  progress  of  the 
trial,  and  after  the  taking  of  testlm<Hiy  had 
commenced,  plaintiff  asked  and  obtained 
leave  of  court,  over  the  objection  of  the  de- 
fendants, to  amend  her  petition;  the  record 
being  this:  "Plaintiff  requests  the  court  for 
permission  to  amoid  the  petition  by  Insert- 
ing after  the  words  'was  made'  on  the  second 
page  of  the  petition,  the  vrords  'adopted  and 
accepted  the  terms  thereof.' "  Objections 
were  made  on  behalf  of  both  defendants,  but 
tne  amendment  was  allowed,  and  exceptions 
taken  and  the  trial  proceeded. 

On  the  third  day  of  the  trial  the  plaintiff, 
over  the  objections  of  the  defendants,  ob- 
tained leave  of  court  to  file,  and  did  file, 
an  ameitfed  petition,  which,  omitting  the 
caption,  la  as  follows: 

"Plaintiff,  oompialnlng  of  the  defendants, 
avers :  That  on  or  about  the  month  of  May, 
1898,  the  firm  known  as  Jacob  North  ft  Co., 
a  copartnership  of  LIpcoIn,  Neb.,  then  com- 
posed of  Jacob  North,  Sr..  and  Jacob  H. 
North,  entered  into  a  written  contract  with 
tDis  'plaintiff,  by  the  terms  of  which  th^ 
agreed  to  pay  to  the  plaintiff  as  a  commis- 
sion for  taking  orders  tor  a  work  then  in 
MHitemplatlon  of  publication  by  the  said  de- 


fendants, known  as  the  History  of  Nebraska, 
agreeing  with  the  plaintiff  to  pay  her  a  com- 
mission of  $7.50  for  each  order  procured,  and 
further  agreeing  to  pay  to  the  plaintiff  10 
per  cent,  commission  on  all  collections  of 
money  made  uy  her  upon  orders  given  for 
said  history.  That  In  pursuance  of  said  con- 
tract the  plaintiff  entered  upon  her  dntles 
xmdet  said  contract  and  solicited  and  pro- 
cored  orders  for  the  defendants.  That 
thereafter,  and  about  the  9th  day  of 
tember,  1809,  Jacob  North,  Sr.,  a  mranber  of 
said  copartnership,  died  In  Lancaster  county. 
Neb.  That  after  the  death  of  said  Jacob 
North,  Sr.,  the  business  of  said  copartner- 
ship was  still  continued  in  the  name  of  Jacob 
North  it  Co.  That  Hannah  North,  devisee 
in  his  will,  was  snbetltnted  In  said  partno'- 
Bhlp  for  the  said  Jacob  North,  and  Bald  new 
partnershlp  still  eontlnned  said  enteEprlae  of 
gathering  and  procuring  data  for  said  lilatory 
and  orders  for  the  same.  That  soon  after  the 
death  of  aald  Jacob  North,  Sr.,  this  plaintiff 
called  upon  said  new  copartno^p  of  Jacob 
North  &  Co.,  and  aald  new  copartnenh^  of 
Jacob  North  ft  Co.,  the  defmdantB 
with  a  full  knowledge  of  the  terms  and  con- 
ditions (tf  the  contract  executed  tbe  aHA 
firm  of  Jacob  Nwth  ft  Go.  to  this  plalntilL 
accqtted  and  adt^ted  the  terms  of  aald  con- 
tract, and  promised  and  agreed  to  and  with 
this  plaintlfl,  in  consideration  of  this  plain- 
tlfl continuing  In  said  work  with  said  de- 
fendant, the  new  oqwrtnership  of  Jacob 
North  ft  C90.,  would  pay  to  flils  iriaintlfl  all 
monejn  earned  her  in  the  pertormnnce  ol 
said  work,  and  for  future  services  whidi  she 
might  rend«  wonld  pay  to  her  $7.50  for 
order  procured  for  said  history,  or  emsSi  his- 
tory for  which  ^e  obtained  an  order,  and 
would  pay  to  her  $7i!0  tor  eadi  ordw  abe 
had  procured  and  10  per  cat  ctmunlsaion  «n 
all  m(m^8  collected  by  her  on  ord««  glvoi 
for  said  blstwy,  which  was  accepted  by  ttK 
plaintiff,  and  by  reason  tliereof,  and  relying: 
thereon,  she  continued  in  said  services  In  tlw 
performance  of  said  work.  That  at  the  time  ' 
of  MHnmendng  said  work  Jacob  Nortb  ft  Co. 
stated  to  this  plaintiff  that  said  hlstoiy 
would  be  completed  and  ready  for  delivor 
early  in  the  year  of  1809.  That  again, 
shortly  aftw  the  death  of  aald  Jacob  N<Hth. 
the  defendants  stated  to  this  plaintlfl  that 
said  history  would  be  completed  and  ready 
for  delivery  in  a  abort  time,  and  directed 
the  plaintiff  to  so  r^resent  to  the  subscrib- 
ers to  said  history.  That  again,  m  the  12th 
day  of  September,  1901,  the  defoidant  Oai^ 
mce  S.  Paine,  who  was  then  a  joint  owner 
with  the  def«idants,  Jacob  North  ft  Oo..  In 
said  ent^rise  of  publishing  said  history, 
orally  promised  and  agreed  for  and  on  be- 
half of  the  defendants  that  defendants  wouM 
pay  to  this  plaintiff  tbt  sum  of  $7.60  tor 
each  OTAet  procured  by  hio*  tor  said  hlsttvy. 
and  wonld  further  pay  to  this  plaintiff  tbe 
sum  of  ten  per  cent,  on  all  moneys  collected 
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by  hat  on  ordeta  given  tat  said  hlstorr,  and 
wonld  pay  this  plaintiff  tlte  snm  of  (40  per 
month  fxa  gBitbexiag  data,  pfaotocrapba, 
plates,  and  inConnatlon  pertainlnc  to  said 
history.  That  In  pursuance  of  said  contracts 
this  plaintiff  did  procure  for  the  dsfttidanta 
and  delivered  to  the  defendents  19  written 
(ffdera  toe  said  history,  Including  tlie  orders 
dellTered  to  the  old  firm  of  Jacob  North  & 
Co,  and  accepted  and  recelTod  1^  the  de* 
fendanta.  That  there  is  doe  to  this  plain* 
tiff  from  the  defatdants  tor  said  serrlces  so 
performed  In  the  procurement  of  said  (ffders 
for  said  history  aa  aforesaid  the  sum  of 
^42.50.  There  has  been  paid  thereon  a 
total  sum  of  ¥52.60,  leaving  a  balance  due 
tblB  plaintiff  thoreon  of  190,  no  part  of  whi<;h 
baa  been  paid.  That  said  paymoits  oraislst- 
ed  of  $87.00  commissions  collected  direct 
from  tbe  parties  making  payments  upon  said 
orders,  and  |16  paid  thereon  by  the  def^d- 
nnt  Clarence  B.  Paine.  That  In  pursuance 
of  said  contracts  this  plaintiff  collected  for 
tbe  defendants  upon  aald  orders  for  said 
uistory  the  sum  of  |106.  That  there  is  due 
to  this  plaintiff  from  tbe  defendants  for  said 
collections  so  made  the  sum  of  $10£0,  no 
part  of  which  has  been  paid.  That  in  pur- 
suance of  said  later  oral  contract  made  with 
tbe  defendants  through  the  defendant  Clar- 
ence  S.  Paine,  on  or  about  the  12tb  day  of 
September,  1901.  this  plaintiff  procured  for 
tbe  defoidants  two  orders  for  said  history, 
axkd  there  is  due  to  plaintiff  from  the  defend- 
ants by  reason  thereof  the  sum  of  fl5,  no 
part  of  which  has  been  paid. 

"This  plaintiff  further  avers  that  ondw 
tbe  terms  of  said  contract  she  worked  for  the 
defendants  from  the  12th  day  of  September, 
1901,  to  the  2d  day  of  December,  1901.  at  the 
agreed  price  of  $40  per  month,  making  a 
total  time  of  three  months  and  eight  days, 
and  there  is  due  to  this  plaintiff  from  the  de- 
fendants by  reason  of  said  services  so  ren- 
dered the  sum  of  $140,  no  part  of  which  has 
been  paid.  That  tbere  is  now  dne  to  tbe 
plaintiff  from  tbe  defendants  by  reason  of 
the  premises  a  total  sum  of  $200,  no  part  of 
which  has  been  paid. 

"Wherefore  plaintiff  prays  Judgment  against 
the  defendants  for  tbe  sum  of  $^00  and  costs 
of  suit" 

To  tbe  order  allowing  the  amended  peti- 
tion to  be  filed,  the  def^dants  severally  ex- 
cepted, and  afterwards  moved  to  strike  tbe 
amended  petition  from  the  files.  The  motion 
was  dolled  and  tbe  trial  again  proceeded,  re- 
sulting in  a  T^dlct  and  judgment  for  the 
plaintiff,  from  the  Judgment  so  obtained  tbe 
defendants  prosecute  error  to  this  court 

Among  other  errors  ass^ed  Is  the  order 
of  the  district  court  permitting  the  filing  of 
the  am^ded  petition  and  the  refusal  of 
the  trial  court  to  strike  the  amended  peti- 
tion frran  the  files  after  it  had  beat  filed ;  It 
being  argued  that  tbe  amended  petition  pre- 


sented another  and  different  issue  from  the 
one  presented  and  tried  In  Justices'  court 
The  evidence  discloses  that  In  the  year  1897 
Jacob  Nwth  and  Jacob  H.  North  were  part- 
ners, doing  business  as  Jacob  North  &  Oo. 
These  were  the  only  members  of  the  part- 
nership, and  that  that  partnership  continued 
nntU  the  11th  day  of  September,  1880,  when 
Jaorib  North,  one  of  the  partners,  died. 
Some  weeks  afterward  Hannah  North  and 
Jactdi  H.  North,  die  surrlTing  partner  in  tlu 
old  firm  of  Jacob  North  &  Co.,  associated 
themselves  together  as  partners  and  succeed- 
ed to  the  business  of  the  old  partnership, 
which  th^  continued  under  the  partnership 
name  of  Jacob  Nortti  ft  Co.,  one  of  the  de- 
feidants  in  this  action.  The  evidence  also 
discloses  that  a  considerable  portion  of  the 
services  performed  by  tbe  plaintiff,  and  fbr 
which  she  claims  the  right  to  recover  In  this 
action,  were  performed  by  her  during  the  ex- 
Istoice  of  the  partaiershlp  whiidi  was  ex- 
tinguished by  the  death  of  Jacob  North,  and 
by  the  amended  petition  It  Is  soui^t  to 
charge  the  present  partnership  (one  of  the 
j  ^fendanta)  with  services  which  the  plaln- 
I  tiff  claims  to  have  p«:4ormed  for  the  defunct 
I  partnersldp,  and  the  amount  of  the  Judgment 
obtained  by  plaintiff  in  tbe  district  court 
necessarily  includes  the  plaintiff's  claim  for 
Borvlces  performed  during  the  lifetime  of 
the  ftnmer  partnership,  so  that  the  ques- 
tion fairly  arises  as  to  whether  in  Justice's 
court  the  plahsktUTs  bill  of  particulars  pre- 
sented a  similar  demand.  In  our  Judgment 
It  did  not 

The  bill  of  particulars  recites  a  written 
contract  with  the  defendants  In  the  year  1807. 
by  the  terms  of  which  the  defoidants  agreed 
to  pay  the  plaintiff  certain  commissions  for 
taking  orders  for  a  History  of  Nebraska, 
and  for  the  collection  of  moneys,  and  a  sal- 
ary per  month  for  services  rendered  in  gath- 
ering data  for  the  history,  and  upon  that  al- 
leged contract  the  plaintiff  sought  to  and 
did  recover  in  Justice's  court  It  would  be 
trifling  with  language  to  say  that  the  same 
cause  of  action  was  set  out  In  the  amended 
petition,  upon  which  the  plaintiff  was  per- 
mitted to  recover  In  the  district  court 

The  district  court  erred  in  permitting  the 
amended  petition  to  be  filed,  and  we  recom- 
mend that  the  Judgment  of  the  district  court 
be  reversed,  and  the  cause  remanded  for 
further  proceedings  In  conformity  with  this 
opinion. 

DUFTIB,  OL,  concurs. 

PBR  CURIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  the  Judgment  of 
tbe  district  court  Is  reversed,  and  the  cause 
remanded  for  further  iwoceedlngs  In  wa- 
formlty  with  this  opinion. 

BBDOWIOK,  J.,  dissents. 
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GLBIiAND  «t  aL  T.  ANDERSON  et  kL 

(Supreme  Court  of  Nebraska.  Dec  1003). 

Baksbuptcy— Assets— CHosn  zn  Action— 
INJUBT  TO  Business. 

Tb«  right  of  action  given  by  section  11, 
c  91a,  Comp.  St  1903 ;  Cobber's  Ann.  St.  1003, 
I  11,610,  iB  for  injury  to  "busineBS,  employment 
or  property,"  and  under  the  national  bank- 
ruptcy act  paaeee  to  the  aaelgnec  in  bankruptcy. 

(Syllabus  by  the  Court) 

On  rehearing.  BeTorsed. 

For  former  i^ilnlfm,  see  98  N.  W.  107S. 

SEDGWICK,  J.  In  the  opinion  last  filed 
in  this  case  (98  N.  W.  1075),  the  former 
judgment  of  this  court  was  vacated,  and  the 
judgment  of  the  district  court  afSrmed.  It 
appears  that,  at  least,  two  Important  error* 
In  that  opinion  led  the  court  to  a  wrong  con- 
dasion.  These  errors  did  not  arise  from  any 
neglect  of  counsel.  There  were,  at  least,  a 
dozen  briefs  filed  In  the  case,  which  ably  and 
exliaastiTely  discuss  the  varlooa  questions 
involved.  One  of  these  briefs,  which  seems 
to  present  a  vital  question  with  unanswerable 
logic,  was  entirely  overlooked  by  the  writer 
of  that  opinion. 

1.  By  the  conclusion  there  reached  the 
Judgment  of  the  district  court  was  affirmed 
against  all  defendants,  whereas  the  action  as 
against  the  defendant  Nebraska  Retail 
Lumber  Dealws'  Association  has  already 
been  dismissed  for  satisfactory  reasons  thor- 
oughly discussed  by  Mr.  Commissioner  Pound, 
In  the  first  opinion.  92  N.  W.  306.  It  was 
not  Intended  to  vacate  the  Jodgment  as  to 
this  defendant,  which  was  entered  pursuant 
to  the  first  ophiion. 

2.  By  the  sixth  subdivision  of  the  section 
of  the  national  bankruptcy  act  (Act  Jnly  1, 
1898,  c.  541,  f  70,  30  Stat  56S  [U.  S.  Gomp.  St 
1901,  p.  3461]) ,  referred  to  in  the  last  opinion 
"rights  of  action  arising  upon  contracts  or 
from  the  unlawful  talcing  or  detention  of,  or 
Injury  to,  his  property,"  passed  to  the  trustee 
in  bankraptcy.  In  the  last  opinion  it  was 
said  that  the  damages  involved  In  this  action 
"did  not  arise  upon  omtract,  nor  from  Oie  un- 
lawful taking  or  detention  of  or  Injury  to  the 
bankrupt's  property."  This  seems  to  be  an 
error,  as  is  plainly  pointed  ont  in  the  brief 
which  was  then  ovwlooked.  This  action  was 
based  on  chapter  91a  ot  the  Complied  Stat- 
utes of  Nebraska  of  1903  entitled  "Tmsts." 
Section  1  of  that  act  defines  "trusts,"  and 
section  11  ^ves  the  right  of  action.  "Any 
person  who  shall  be  Injured  in  his  business, 
employmoit  or  pn^perly  •  •  •  may  have 
his  right  of  action  *  •  •  and  recover  the 
damages  him  sustained."  The  action 
pending  in  Lincoln  county  when  the  plaintiff 
became  a  bankrupt  was  likewise  based  upon 
this  statute,  and  like  tUs  action  was  brought 
to  recover  damages  for  Injury  In  his  business, 
anploymmt,  and  property.  It  was  a  mistake 
to  suppose  that  the  Injury  complained  Of  was 
personal  to       plaintiff  in  the  same  sense 


that  an  action  for  loss  of  limb  or  other 
physical  disability  would  be.  No  action  for 
damages  for  physical  disability  could  be 
maintained  under  the  statute  in  qoestitni, 
and  OS  far  as  the  petition  attempted.  If  it  did 
attempt  to  recover  for  Injury  to  plalntlir« 
business  reputation,  It  Allied  to  state  a  cause 
of  action  undtt  that  statute^  If  this  reas(»- 
ing  is  correct  u  it  seems  to  us  to  be^  tbe 
plaintlCTs  action  for  damage  In  lilnooln 
county  was  for  injury  to'  his  business,  em- 
ploymmt  and  property,  and  so  would  be 
wltliin  tbe  dxtb  subdivision  of  the  section  of 
the  f&do-al  stetuto  referred  to,  and  would 
pass  to  the  assignee  In  bankruptcy,  llils 
claim,  having  been  satisfied  and  released  as 
against  some  of  the  parties  liable,  would  be 
BBtl^ed  as  to  all,  as  iwlnted  ont  In  tbe  first 
opinion. 

The  judgm«it  eatenA  herein  is  tb»^re 
vacated,  and  the  judgment  of  tbe  (Ustrict 
court  Is  reversed,  and  tbe  cause  dismissed  as 
to  defaidant  tbe  Nebraska  Retail  lAimba 
Dealers'  Association,  and  remanded  for  a  new 
trial  as  to  tbe  defendants  Cleland  Car- 
roIL 


STATE  ex  rel.  HBNBIiBT  v.  PIiASTERS. 

Ooanty  Clerk. 
(Snpreme  Court  of  Nebraska.   Dec  6,  190S.) 

1.  Ofpicebs  —  Extension  of  Te&m  ab  Ap- 
pointicent— poweb  ow  lsgislatcbe. 

The  Legislatore  cannot  appoint  county 
officers,  nor  by  on  act  soi^  for  that  purpose 

extend  the  terms  of  snch  officers. 

[Ed.  Note. — For  cases  In  point  see  ToL  37, 
Cent  Dig.  Officers,      6-8,  71.] 

2.  Reoistkbs  of  Deeds— BxTBHBioir  of  Tesx 
— Statute — Validitt. 

Chapter  47,  p.  292,  of  the  Eaws  of  lOtS, 
Is  unconstltutloiuu  and  void. 
Barnes,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation 
of  C.  B.  Hensley,  for  writ  of  mandamus  to 
James  Plastem,  clerk  ot  Oage  county.  Wilt 
granted. 

B.  N.  Eaufbnan  and  H.  B.  Daria,  for 
relator.  Fawcett  &  Abbott  amicus  curia 
S.  D.  EUilen,  Co.,  Atty.,  Samuel  Rinaker. 
Norris  Brown,  Atty.  Oen.,  W.  T.  Thompson, 
Deputy  Atty.  Gol,  and  R.  8.  KUi,  for  re- 
spondent 

SEDOWICE,  J.  The  lost  Legislature  en- 
acted what  was  known  as  the  "biennial  elec- 
tion law,"  the  purpose  of  which  was  to  dis- 
pense with  annual  elections  and  to  provide 
for  ti»  holding  of  a  general  election  on  each 
alternate  year.  The  act  in  npress  tenns 
IKTOvIded  fbr  the  filling  of  many  offices  by 
Section  in  the  year  1906,  whidi  dections 
would  otherwise  have  been  held  in  tbe  year 
1905.  The  ofilce  of  Teg^Mba  of  deeds  waa  ex- 
pressly Included  In  this  provirion.  The 
Btetute  was  held  to  be  unconstitutional  in 
State  V.  Galusha  (Neb.)  101  N.  W.  187. 
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Tbere  were  also  several  Independent  acts  of 
tbe  I^eglslature  making  precisely  the  same 
proTlslons  for  rarloiw  different  offices,  among 
tliem  being  chapter  47.  p.  292.  of  the  I^aws  of 
1905,  which  proTides  for  the  office  of  register 
of  deeds.  This  chapter  purports  to  amend 
section  77a  of  article  1  of  chapter  18  of  the 
Compiled  Statntes  of  Nebraska  for  the  year 
1903.  This  section  was  originally  enacted 
In  1887,  amended  In  1889  (Laws  1889,  p.  85. 
c.  12),  and  as  so  amended  It  provided  that: 
"At  the  genial  election  In  the  year  1889,  and 
every  four  years  thereafter,  a  register  of 
deeds  shall  be  elected  in  and  for  each  county 
having  a  population  of  eighteen  thonsand 
and  three  (18,003)  inhabitants  or  more,  to 
be  ascertained  by  the  census  of  1886,  and 
each  state  and  national  census  thereafter," 
etc.  It  contains  at  length  provisions  in  re- 
gard to  the  fees  of  the  roister  of  deeds,  vary- 
ing in  different  counties  according  to  the 
number  of  inhabitants  of  the  county.  The 
only  change  made  by  the  act  of  194^  In  gnes- 
tion  was  the  insertion  of  1906  instead  of 
1889,  so  that  the  section  should  read:  "At 
the  g«ieral  election  In  the  year  1906.  and 
every  four  years  thereafter,"  etc.  By  the 
act  of  1887  the  office  was  created,  and  It  was 
provided  that  the  election  aboald  be  held  at 
the  general  election  of  that  year  and  every 
two  years  thereafter,  so  that  the  next  elec- 
tion of  the  register  of  deeds  would  take  place 
in  the  year  1889,  which  was  not  changed  by 
tbe  act  of  1889.  The  term,  however,  by  the 
latter  act,  was  extended  four  years,  and,  by 
Its  provision  that  a  register  of  deeds  should 
be  elected  every  four  years  thereafter,  the 
election  of  the  register  of  deeds  would  take 
place  In  1905.  If,  then,  this  act  of  1905  is 
Talid,  the  effect  would  be  to  prevent  the  hold-^ 
lug  of  an  election  for  register  of  deeds  in  1906 
and  to  provide  for  the  election  of  that  of- 
ficer In  1906,  thereby  extending  the  term  of 
the  officers  now  holding  for  the  period  of  one 
year.  The  county  clerk  of  Gage  county  re- 
fused to  file  the  certificate  of  nomination  of 
the  relator  as  a  candidate  for  the  office  of 
register  of  deeds,  and  refused  to  cause  his 
name  to  be  printed  upon  the  official  ballot  as 
such  candidate  to  be  voted  for  at  the  elec- 
tion of  1905,  and  tb^  proceedings  were 
brought  to  obtain  a  writ  of  mandamus  to 
compel  him  to  do  so.  If  tbe  act  in  question 
Is  valid,  the  county  clerk  was  right  in  his 
refusal,  as  tbere  could  be  no  election  of  regis- 
ter of  deeds  In  the  year  1905. 

1.  In  the  argument  the  constitutionality 
of  the  act  was  attacked  upon  several  grounds. 
It  was  Insisted  that  the  sole  purpose  of  this 
legislation  was  to  provide  for  biennial  elec- 
tions; that  this  act  was  a  part  of  tbe  scheme 
of  tbe  Legislature  mainly  set  forth  In  tbe 
more  compretienslve  act  above  referred  to, 
but  supplemented  by  several  acts  that  mani- 
festly had  no  purpose  except  to  assist  in  the 
general  object  to  do  away  with  annual  elec- 
tions. From  this  premise  It  was  argued  that 
this  act  was  unconstitutional,  because  the 


inducement  for  Its  enactment  has  failed  with 
the  failure  of  the  more  comprehensive  act. 
To  this  It  was  objected  that  tbe  court  Is  never 
at  liberty  to  look  to  one  act  of  tlie  Legisla- 
ture for  the  inducement  to  anottier  act  If 
the  court  could  know  that  tbe  sole  induce- 
ment to  the  act  was  to  assist  in  carrying  out 
the  provisions  of  a  general  act  of  tbe  Legis- 
lature, enacted  at  the  same  time,  that  has  been 
found  to  l>e  nnconsUtutlonal  and  void,  it 
would,  of  course,  hold  this  act  unconstitu- 
tional also.  The  argument  Is  that  the  court 
cannot  know  this  to  be  the  case,  but,  on  the 
other  hand,  must  presume  that  the  Legisla- 
ture had  some  sufficient  motive  in  enacting 
a  law  which  Is  complete  In  itself.  This  seems 
to  us  somewhat  like  a  relic  of  the  earlier 
days,  when  courts  continually  presumed 
things  to  exist  which  they  knew  did  not  exist 
We  do  not  find  It  necessary  to  pass  upon  this 
curious  question,  since  the  stetute  must  be 
held  Invalid  for  another  reason. 

2.  Another  objection  urged  against  the 
constitutionally  of  tbe  act  was  that  the 
Legislature  has  no  power  to  extend  the  terms 
of  the  present  Incumbente  of  tbe  office  of  reg- 
ister of  deeds  by  such  legislation.  The  of- 
fice Is  not  mentioned  In  the  Constitution.  It 
Is  a  creature  of  ttie  stetute,  and  there  can.  of 
course,  be  no  doubt  that  the  power  that  creat- 
ed the  office  may  abolish  It,  or  may  change 
It  including  the  lengthening  of  the  term  of 
the  office  Itself.  There  Is  no  doubt  of  the 
validity  of  tbe  act  of  1889,  the  sole  and  mani- 
fest purpose  of  wlilcb  was  to  extend  tbe 
length  of  the  term  from  two  to  four  years; 
and  likewise  there  can  be  no  doubt  that  the 
term  might  be  again  reduced  by  the  L^:1b- 
lature  to  two  years,  or  that  tbe  office  might 
be  abolished  entirely,  and  Its  duties  Imposed 
upon  other  officers.  County  of  Douglas  v. 
Tlmme,  32  Neb.  272,  49  N.  W.  266.  Again 
there  can  be  no  doubt  that  the  Legislature, 
after  It  has  established  an  office,  or  In  tbe 
act  of  establishing  It,  may  provide  for  fill- 
ing the  office  either  by  election  by  the  people 
or  In  a  pro[>er  case  by  appointment  by  some 
designated  authority.  Tbe  Legislature,  how- 
ever, cannot  iteelf  fill  tbe  office.  It  cannot 
elect  or  appoint  the  officer  (Const  art  5,  f 
10;  Clark  v.  Stenley,  66  N.  G.  59,  8  Am.  Rep. 
488;  State  V.  Holcomb,  46  Neb.  88,  64  N.  W. 
437),  and  It  seems  to  us  to  follow  that  It 
cannot  by  direct  legislation  for  that  sole 
purpose  cause  an  office  to  be  held  for  tbe 
term,  or  any  period  of  the  term,  by  any  par- 
ticular Individual. 

Tbe  Supreme  Court  of  California,  In 
Christy  v.  B.  S.  Sacramento  Co.,  39  Cal;  3, 
held  as  stetcd  in  tbe  syllabus:  "But  when 
office  has  been  filled  by  an  election,  tbe  Legis- 
lature may  extend  the  term  of  tbe  Incum- 
bent; provided  the  whole  term,  when  extend- 
ed, does  not  exceed  the  time  limited  by  the 
Constitution,"  The  court  said  In  the  opinion: 
"If  we  bad  any  doubt  on  this  point  w* 
should  be  very  reluctent  to  arrive  at  a 
diCTerent  conelnsloii,  In  view  ci  Uia  BerloiM 
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compHcatlonB  wblch  might  arlee,  growing  out 
out  of  past  legislation  on  this  subject  The 
Legislature  has  so  often  exercised,  nn- 
questioned,  the  power  to  prolong  the  terms 
of  the  Incumbents  of  elective  officers,  that 
It  might  result  In  the  most  embarrassing  per- 
plexities, If  all  these  acts,  at  this  late  day, 
were  pronounced  to  be  void.  They  have 
repeatedly  extended  terms  of  supervisors,  tax 
collectors,  assessors,  and  all  county  officers. 
[Citing  many  acts  of  their  LeglBlature.] 
Nothing  but  an  Imperious  s^ise  of  Aatj, 
foimded  on  the  plainest  principles  of  consti- 
tutional construction,  would  Justify  us  Is 
holding  all  these  acts  to  be  void  after  this 
lapae  of  tlmfc"  To  our  minds  the  reason  fm 
thdr  holding  set  forth  in  this  quotation  Is 
more  satls&tctOTy  tbas  the  other  reasons 
which  tba  eamt  attempted  to  give.  It  does 
not  appear  from  the  (vl^iiiui  that  tMr  Con- 
■titutbrn  ccmtalna  an  equlTaloit  of  oar  pro- 
Tlaion  In  section  IS  ot  article  18  (Laws  1805, 
p.  43)»  to  the  effect  that  electlTe  ofllcert  must 
be  elected  **at  the  feneral  electlan  next  pre- 
cedtaig  t2ie  time  of  the  temdnRtlan  <a  ttulr 
reepectlTe  terms  of  ofltee^"  We  find  no 
eoggestlon  In  tiielr  <vlnl<n  as  to  what  force 
or  meaning  ^old  be  givra  to  such  a  coa- 
vtitntioiial  proTlflloD.  They  say:  "Tbe  peo* 
pie  select  tbe  Inciunbent  of  tbe  oflBce,  but  tbe 
Legislatore  baa  the  power  to  define  the  dura- 
tion of  the  term"-^tbat  Is,  tbe  people  by 
election  shall  designate  tbe  person  who  shall 
bold  the  office,  and  tbe  Legislature  shall 
then  provide  for  how  long  a  time  be  shall 
hold.  Again  they  say:  "It  cannot  be  denied 
that  he  was  elected  to  the  office,  and  that  he 
would  not  be  tbe  Incumbent  of  ft,  except 
for  his  election.  The  people  have  exercised 
their  constltntional  right  in  selecting  blm 
for  the  office,"  etc.  Such  language  as  this  does 
not  satisfy  our  idea  of  the  meanli^  and  force 
of  our  constitutional  provision.  We  think  the 
idea  of  our  Constitution  Is  that  tbe  people 
shall  choose  a  man  to  fit  the  established  term, 
and  not  that  tbe  Legislature  shall  establish 
a  term  to  flt  the  man  who  has  been  cfaosuL 
In  the  argument  It  was  stated  by  coun- 
sel for  tbe  respondent  that  the  Induce- 
ment to  this  legislation  was  not  to  as- 
sist In  carrying  out  the  general  Idea  of 
the  more  comprehensive  biennial  law,  but 
the  sole  object  of  this  legislation  was  to 
extend  tbe  terms  of  the  various  registers  of 
deeds  for  one  year;  that  Is,  by  an  act  for 
that  sole  purpose  the  Legislature  has  de- 
clared that  A.,  who  is  now  occupying  the 
office  of  roister  of  deeds,  and  whose  term 
for '  which  the  people  elected  him  will  ex- 
pire In  January  next,  shall  hold  that  office 
for  another  year.  This  Is  nothing  else  than 
providing  by  legislative  enactment  who  shall 
be  raster  of  deeds  In  the  respective  counties 
of  tbe  state  from  January,  1906,  to  January, 
1907.  This  we  think  the  Legislature  cannot 
do.  On  the  other  hand,  it  Is  plainly  provided 
by  ttiat  part  of  the  Ooustltntion  above  quoted 


that  the  L^slatnre  shall  provide  toe  an 
election  so  that,  before  the  currait  term  of 
elective  officers  expires,  the  pe<vle  may 
select  the  Incumbent  for  the  succeeding  term. 
The  view  of  ttie  California  court  makes  no 
distinction  between  the  term  of  office  itself, 
and  tbe  tenure  of  that  office  during  that  term 
by  tbe  Incumbent,  between  the  official  honse 
and  tbe  individual  who  occupies  it  Tbe 
Legislature  establishes  the  office,  and  the 
people  provide  the  Incumbent.  So  tbat  at- 
tempted legislation,  which  haa  for  Its  sole  pur- 
pose to  determine  who  shall  be  the  Incumbent 
of  the  office  for  another  d^ntte  period  of 
time.  Is  in&lnging  upon  thB  rigtata  of  tlie 
people,  and  is  void. 

Counsel  for  respondent  cited  Pei^le  t. 
Loeffler.  175  IlL  686,  51  N.  B.  785,  and 
Crook  V.  People.  106  IlL  237,  bat  tfaese  ao- 
thorltlee  do  not  stqiport  tbelr  contmtioD. 
In  the  first-named  case  it  was  said :  "When 
an  office  la  created  by  a  statote.  It  U  wboUy 
within  the  control  of  tbe  Legislatore  creattnc 
It  The  length  of  term  and  mode  of  ap- 
pointment may  be  altered  at  ideanire^  and 
tbe  <^ce  may  be  abollabed  and  tbe  eomffea- 
aatlon  taken  awi^  frun  tbe  Incumbent,  on- 
less  fOrbUUlai  by  tbe  Gonatltntlon.'*  Tliese 
propoi^tlons  are  not  controverted.  Tbey  do 
not  involve  tbe  qneatlon  of  tbe  rigbt  of  tbe 
Legislature  to  adect  tbe  Incumbent  of  an  oBice. 
In  1872  tbe  Legislature  of  Ullnola  eaacted  a 
genwal  Incorporation  law,  and  provided  that 
cities  already  Incorjiorated  might  npon  a 
vote  of  tbe  pelade  at  an  electkin  heM  for 
that  purpose,  become  Incorporated  under  tbls 
genera]  act  Tbe  city  of  Springfield  waa 
incorporated  nndw  a  special  act  and  after- 
wards, on  tbe  4tb  day  of  April,  1882,  beld 
an  election,  at  wtalcb  it  waa  voted  to  be- 
come incorporated  undor  tbe  genural  act  Tbe 
general  act  of  Incorpcmitlon  provided  tbat: 
"The  city  officers  then  in  office  shall  then- 
upon  exercise  the  powers  conferred  upon  like 
officers  In  this  act  until  their  suo»ssor« 
shall  be  elected  and  qualified. "  It  waa  eon- 
tended  that  the  vote  of  the  people  r^ealed 
the  special  charter,  and  that  that  r^>efll 
abrogated  all  the  offices  of  tbe  dty  and 
determined  tbe  tenure  of  all  the  officers  who 
held  under  tbe  repealed  act  The  Supreme 
Court  beld,  In  Crook  v.  People,  106  111.  237. 
that  the  vote  of  the  people  did  abrogate  tbe 
special  charter  of  thB  city,  but  that  the 
general  incorporation  act  continued  the  offi- 
cers tbat  were  in  office  at  tbe  time  of  the 
vote  for  tbe  purpose  of  calling  an  election 
to  elect  officers  under  the  general  incorpo- 
ration act  and  that  this  was  not  such  an 
extension  of  the  terms  of  those  offload  as 
to  be  in  violation  of  the  Constitution.  It 
does  not  aE^>ear  tbat  tbe  terms  of  tbe  officers 
were  extended  beyond  tbe  time  for  which 
they  were  elected  by  the  people,  and,  more- 
over, the  authority  given  those  officers  to 
hold  over  for  a  specific  purpose  waa  lad- 
dmtal  and  necessary  to  tbe  incorporation 
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of  the  city  under  the  general  law.  We  do 
not  find  It  necessary  to  determine  In  this 
case  whether  such  special  and  Incidental 
holding  over  for  a  short  period  would  be 
In  violation  of  our  Oonatltntlon.  It  was  con- 
tended by  both  parties  opon  the  argument 
that  the  act  that  we  are  now  considering 
was  enacted  for  the  sole  purpose  of  ex- 
tending the  tenure  of '  the  office  another 
year;  one  party  contending  that  this  was 
the  ultimate  purpose  of  the  legislation;  the 
other  party  contending  that  this  purpose  was 
only  incidental  to  the  general  scheme  to  pro- 
vide for  biumlal  elections. 

The  conclusion  that  we  have  reached  In 
this  case  Is  amply  sustained  In  the  reasoning 
of  the  Conrt  of  Appeals  of  Mew  Tork  in 
People  ex  rel.  Fowler  v.  Bull,  46  N.  Y.  67, 
7  Am.  Rep.  802.  The  Legislature  of  New 
York  created  a  new  Judicial  -district  In  the 
city  of  New  Yoit  called  the  Eighth  judicial 
district,  and  directed  the  time  for  the  elec- 
tion of  a  justice  of  the  district  court  for 
that  district  The  time  designated  was  "at 
the  next  general  election  which  took  place 
In  the  same  year."  It  was  directed  that 
the  justice  should  be  elected  the  same  as 
the  justices  of  the  district  court  In  that 
city,  and  that  tie  should  hold  his  office  for 
the  term  of  six  years  from  January  1,  1861. 
Under  that  law  the  defendant  was  elected 
to  the  office.  Afterwards  the  Legislature 
«nacted  that:  "The  term  of  office  of  the 
justice  *  •  •  of  the  district  court  for 
the  Eighth  judicial  district,  in  the  city  of 
New  York,  is  hereby  extended  and  continued 
to  and  including  the  Slst  day  of  December, 
1868,  so  that  the  term  of  office  of  said  jus- 
tice ♦  *  •  shall  expire  when  the  term 
of  office  of  the  present  justices  *  *  *  of 
the  other  district  courts  expire  by  law.** 
The  Court  of  Appeals  held  that  this  act 
was  unconstitutional ;  that  It  was  beyond 
the  power  of  the  Legislature  to  extend  the 
term  of  the  Incumbent  The  opinion,  which 
was  delivered  by  Mr.  Justice  Folger,  Is  an 
«xhauBtive  and  unanswerable  discussion  of 
the  point  Involved.  In  the  course  of  the 
discussion  the  eminent  jurist  said:  "If 
the  Legislature  can,  by  extending  the  term 
of  such  an  office,  continue  in  it  the  holder 
thereof  for  one  year.  It  may  for  any  number 
of  years ;  and  thus  the  duration  of  the  term 
thereof  may  be  perpetuated  by  l^lslative 
power,  and  the  people,  after  one  exercise 
of  the  constitutional  jwwer  of  choosing  cer- 
tain of  their  own  officers,  be  ever  after  that 
deprived  of  it  Bo  the  Legislature  may  as 
well,  from  time  to  time,  at  the  expiration 
of  a  term,  whether  the  elective  term  or  the 
legislative  extended  term  approaches,  again 
and  again  extend  it,  and  continue  in  office 
fiD  Incumbent  distasteful  to  his  legitimate 
conititnen(7.  Thus  would  the  theory  of  the 
government  be  subverted,  and  Its  practice 
be  prevented.  The  government  Is  the  ex- 
pressed win  ot  a  majority  of  the  pet^le, 
llmitad  1v  Gonstltiitional  restrlctloiis.  The 


practice  la  that  such  will  shall  be  expressed 
at  frequratly  returning  periods.  *  *  •  It 
(the  Constitution)  at  the  same  time  gives 
the  Legislature  power  to  declare  the  duration 
of  the  office.  But  doing  that,  It  means  no 
more  than  that,  be  the  time  what  It  may, 
and  altered  in  duration  when  it  may,  the 
Incumbent  shall  be  the  creature  of  the  people. 
And  thus  It  guards  against  a  majority  of 
the  Legislature,  adverse  In  sentiment  to  a 
majority  of  the  people  of  a  locality,  placing 
or  continuing  over  them  In  official  power 
one  whom  they  would  not  -select  •  •  • 
It  will  not  be  claimed  that  the  Legislature 
could  have  passed  an  act  appointing  to  the 
office  for  a  term  of  three  years,  after  the 
expiration  of  the  defendant's  elective  term 
of  six  years,  any  person  whom  It  might  In 
\  the  act  name.  Nor  will  It  be  claimed  that 
it  could  have  paased  an  act  appointing  the 
defendant  to  the  office  by  bis  proper  name 
for  that  term  of  three  years.  That  all  will 
concede  to  be  a  violation  of  the  Constitu- 
tion. But  Is  not  the  violation  the  same 
to  continue  him  in  the  office  by  bis  official 
name  for  that  time  by  leglslatlTe  actt  The 
authority  under  which  be  must  act  tor  the 
term  la  the  same  in  both  cases.  He  would 
find  it  not  in  the  voice  of  the  people,  but 
only  In  the  act  of  the  Legislature,"  The 
whole  (pinion  Is  worthy  of  careful  stady* 
and  sets  forth  suffldent  reaanu  for  the  con- 
clusion which  we  have  rmched  In  this  case. 
It  Is  true  the  langoaga  of  th^r  Oonstltntlon 
was  that  all  8U<^  Judicial  crfB^s  as  may 
be  created  therein  (In  dtles  and  villages) 
by  law  shall  be  elected  at  such  time  and 
in  such  mannw  as  the  LeglslatuTe  may  di- 
rect This  provision  does  not  affect  tihe  argu- 
ment as  applied  to  the  case  at  bar.  The 
reasoning  of  the  Mew  York  court,  whlcai  we 
approve,  is  to  the  effect  that  oonttnuing 
an  office  In  office  heyooA  his  turn  Is  equiva- 
\&it  to  an  appointment  for  the  time  he  Is 
so  continued  In  offica  The  Legislature  can- 
not appoint  registers  of  deeds,  and  therefore 
It  cannot  by  an  act  for  that  sole  purpose 
continue  snch  officer  In  office  for  a  definite 
period  beyond  the  expiration  of  the  term 
for  which  be  was  elected.  It  is  not  necessary 
to  discuss  the  effect  of  section  13  of  article 
18  of  our  Oonstltntlon  above  referred  to. 
Again,  It  was  said  by  the  same  court  In 
1896:  "Where  the  office  Is  to  be  filled  by 
one  authority,  and  the  duration  of  the  term 
la  to  be  determined  by  another,  the  dec- 
laration of  such  duration  must  be  1>efore 
the  filling,  so  that  each  authority  may  have 
Its  legitimate  exercise."  People  ex  rel.  Le 
Roy  V.  Foley  (N.  Y.)  43  N.  E.  171.  It  waa 
held  In  that  case:  **The  Legislature  cannot 
extend  the  term  of  a  town  officer  after  his 
election,  since  that  would  rtrtually  be  an 
appointment  to  the  office  during  the  period 
of  extension." 

There  were  other  mattera  presented  upon 
the  argument,  but  their  dlscosslon  would  be 


Digitized  by 


1096 


100  NOBTHWESTBRM  REPORTEB. 


<N«lk 


of  no  itennanent  Talne.  and  we  think  the  f6r»- 
going  are  sufficient  reasons  for  our  concloilon 
In  allowing  the  peremptory  writ 

BAKNBS,  J.  (dissenting.  I  am  unable 
to  concur  In  the  opinion  of  my  associates.  I 
think  no  one  will  dispute  the  correctness  of 
the  statement  that :  "The  Legislature  cannot 
appoint  county  officers,  nor,  by  an  act  solely 
for  that  purpose,  extend  ttie  term  of  such 
officers."  But  whether  that  rule  applies  to 
the  facts  of  this  case  Is  quite  another  quea- 
tion.  It  appears  that,  in  the  year  18ST,  the 
Legislature  passed  an  act  creating  the  office 
of  register  of  deeds,  and  flxtog  the  term 
thereof  at  two  years ;  that  at  the  legislatlTe 
session  of  1889  that  act  was  amended  (Laws 
1889,  p.  85,  c.  12).  and  the  term  of  office  was 
fixed  at  four  years  by  the  provision  that: 
"The  register  of  deeds  shall  be  elected  at 
the  general  election  In  the  year  1889,  and 
every  four  years  thereafter."  The  validity  of 
these  acts  has  never  been  questioned,  and  the 
majority  opinion  concedes  that  they  were  a 
proper  exercise  of  legislative  power,  because 
the  office  In  question  is  not  a  constitutional 
one,  but  is  purely  a  creature  of  the  Legisla* 
ture.  And  it  is  fairly  stated  by  the  majority 
that  In  such  cases  that  body  may  fix  the  term 
of  office,  the  compMisation  of  the  Incumbent, 
the  time  of  his  election,  and  may  change  the 
duration  of  the  term,  or  abolish  the  office 
altogether,  If  it  be  deemed  expedient  to  do  so. 

The  L^islature,  at  Its  session  of  1905 
(Laws  1905,  p.  292,  c.  47),  again  amended  the 
act  and  changed  the  time  of  the  election  to 
All  the  office,  which  would  have  occurred  in 
tbe  present  year,  to  the  general  election  of 
1906,  by  an  act  which  reads  in  part  as  fol- 
lows: "At  the  general  election  in  tbe  year 
1006,  and  every  four  years  thereafter,  a  reg- 
ister of  deeds  shall  be  elected  in  and  for  each 
county  having  a  irapulatlon  of  18,008  inhabit- 
ants or  more.  •  •  Nothing  appears 
!n  the  title  to  the  act,  or  in  its  provisioDS, 
which  render  it  invalid  or  unconstitutional, 
and  on  its  face  it  seems  to  be  a  valid  exer- 
cise of  the  legislative  power.  At  the  hearing 
it  was  contended  by  the  relator  that  the  act 
was  a  part  of  a  legislative  plan  to  provide  for 
biennial  instead  of  annual  elections,  and  the 
main  act  having  failed,  the  act  under  Are 
must  also  fait.  It  was  found  necessary, 
however,  to  abandon  that  proposition;  for 
the  rule  that  constitutional  and  unobjection- 
able i>roviBlons  In  a  legislative  act  may  be 
declared  Invalid  only  applies  where  It  Is 
manifest  that  the  unconstitutional  features  of 
tbe  act  constituted  the  main  Inducement  for 
its  passage,  is  so  well  established  that  its 
souudnees  cannot  be  questioned.  The  ques- 
tion of  Illegal  or  unconstitutional  Induce- 
ments does  not  seem  to  have  been  extended  to 
separate  or  independent  acts,  constitutional 
In  and  of  themselves. 

Counsel  for  tbe  relator  also  asserted  that 
the  sole  purpose  of  the  Legislature,  In  passing 
the  act,  was  to  fill  the  office  for  the  year  com- 


mencing on  the  first  Thursday  after  tbe  first 
Tuesday  of  January,  1906,  and  ending  at  a 
corresponding  time  in  the  year  1907,  by  ex- 
tending the  term  of  the  Incombenta.  and  tbns 
usurp  the  powers  of  the  qualified  TOtors  ct 
the  state  and  deprive  th^  of  their  oon- 
stitutlMial  right  to  elect  soch  offlcHS.  As  I 
understood  the  discussion,  tbe  above  state- 
ment of  counsel  for  tbe  relator  was  streDoous- 
ly  denied  by  tlie  Attorn^  Genwal,  and  other 
able  counsel  who  appeared  with  him  <hi  be- 
half of  the  people,  In  support  of  tJie  Talldlty 
of  the  act  It  Is  but  fair,  however,  to  say 
that  tbe  attorney  who  appeared  as  private 
counsel  for  tbe  respond^ts,  for  the  purpose 
of  argument  only,  admitted  tbe  aastrtiwu 
and  ouitonded  fliat  mok  tt  that  fact  existed 
It  would  not  render  tbe  act  Invalid.  In 
port  of  his  contention  he  dted  Christy  v. 
Sacramento  County.  39  <M.  3,  which  Is  dis- 
approved by  the  majority  opinion.  Thla,  no 
doubt,  is  what  led  to  the  statment  contained 
In  that  opinion  13iat  *1t  was  contended  by 
both  parties  upon  the  argument  that  the  act 
we  are  now  cwridering  was  raactad  for  the 
sole  purpose  of  extendliv  tbe  tmnre  of  tbe 
office  anotbor  year,"  and  tbe  conelusfon  an- 
nounced by  my  assodates.  As  I  rendleet  It, 
the  law  department  of  the  state  made  no 
such  cootentlon  or  admission;  and  I  am  of 
opinion  that  private  counsel  for  the  reqiond- 
ent  had  no  right  or  power  to  bind  eitber  the 
people  or  the  members  of  ttie  Legislature  by 
a  statement  of  that  kind  and  thus  InTalldato 
a  legislatlre  act  whlcb,  hot  for  soch  admis- 
sion, must  bare  been  held  to  be  a  valid  exer- 
cise of  iegislaUve  ptma. 

The  condnalon  that  a  majnity  of  the  menn 
bers  of  tb»  Legislature  were  inflnoiced,  by 
18  incumbents  of  the  office  of  raster  of 
deeds,  to  pass  a  law  tar  the  s(de  purpose  of 
keeping  them  in  office  for  a  year.  Is  so  absnrd 
that  I  am  unable  to  give  It  serious  considera- 
tion. The  inaJorit7i  however,  base  their 
optni<m  on  that  conclusion,  and  support  it 
the  case  of  Fowler  v.  Bull,  40  N.  T.  67,  T 
Am.  Rep.  802,  where  the  dangers  of  leglalatlve 
usurpation  are  discussed  at  length  and  with 
great  ablliiy.  I  am  Inclined  to  bellere  that 
the  rule  there  annonnced  has  no  application 
to  tbe  instant  case,  for  sevoral  reasons: 
First  The  office  there  In  qoestlon  was  a  con- 
stttutlonal  on^  and  the  decision  could  have 
been  propwly  justifled  on  the  gronnds  stated 
In  SUto  V.  Oalnsha  (Neb.)  104  N.  W.  197. 
Second.  The  Gonstltntlon  of  New  York, 
under  which  that  dedaion  was  rmdered. 
differs  from  the  Constitution  of  Nebraska  in 
an  important  and  decisive  particular.  Our 
Constitution  says  that  the  L^slature  shall 
provide  for  the  election  of  sudi  county  and 
township  officers  as  may  be  necessary,  and 
contains  no  further  restriction.  The  whole 
matter,  except  that  the  officers  are  to  be  elect- 
ed and  not  appointed,  is  left  to  the  discretion 
of  the  Legislature.  Tbe  term  may  be  dealt 
with  as  the  Legislature  pleases.  Tbe  New 
York  Constitution  required  that  tbe  I^gts- 
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lature  shoDld  provide,  not  only  for  the  elec- 
tion, but  also  for  the  time  and  manner  of 
election  of  such  offlcera.  The  Nebraska  Con- 
stitutlon  goes  no  farther  than  to  require 
that  the  officers  be  electlre,  while  the  New 
"York  Constitution  required  the  Legislature 
also  to  fix  the  term.  The  Constitution  of 
California  is  very  like  tliat  of  this  state; 
hence  It  was  held  In  Christy  t.  Supervisors, 
supra,  that  an  act  of  the  L^slature  extend- 
ing the  term  of  a  l^islatlve  office  was  con-  ; 
stltutlonal.  Third.  The  Legislature  of  the 
state  of  New  York  is  to  some  extent  a  con- 
tlnniug  body.  Senators  are  elected  in  that 
state  for  a  term  of  four  years,  under  hn  ar- 
rangement by  which  one-fourth  of  their  num- 
ber goes  out  of  office  each  year.  So  It  would 
only  be  necessary,  In  order  to  secure  perma-  | 
nency  of  objectionable  let^slatlon,  to  elect  a 
few  of  the  members  of  the  assembly  pledged 
to  that  purpose,  and  It  would  be  accom- 
plished. In  our  state,  however,  the  mem- 
bers of  the  Legislature  are  all  elected  bien- 
nially, and  may  be  held  to  Immediate  and 
strlpt  ■  accountability  to  their  constituents. 
So  usurpation  of  unlawful  power  by  our 
Legislature  can  never  occur. 

Speaking  for  myself,  I  see  no  danger  of  j 
l^slatlve  usurpation,  for  It  does  not  appear  i 
to  me  that,  by  the  passage  of  the  act  In  con-  [ 
troversy,  any  such  usurpation  was  either  con-  { 
templated,  attempted,  or  accomplished.   In  I 
determining  the  question  Involved  in  this  i 
case,  we  should  be  mindful  of  the  rnle  that  a  ' 
legislative  intent  to  violate  the  Constitution  ; 
iB  never  to  be  assumed  if  the  language  of  the  1 
statute  can  be  satisfied  by  a  contrary  con-  i 
structlon.   N.  T.  A  O.  M.  R.  Co.  v.  Van  Horn, 
67  N.  T.  473 ;  Trench  v.  Teschemaker,  24  CaL 
618 ;  Atty.    Gen.  v.  Eau  Claire,  37  Wis.  400 ; 
Brown  v.  Buzan,  24  lud.  194;  Endllch  on  In- 
terpretation of  Statutes,  i  178,  p.  246 ;  People  | 
ex  rel.  Hart  v.  McBIroy  (Mich.)  40  N.  W.  j 
750,  2  L.  R.  A.  609.    In  City  of  New  Orleans  ! 

Roblra  (La.)  8  South.  402,  11  L.  R.  A.  141, 
it  was  said:  "The  acts'  of  the  Legislature 
are  to  be  treated  with  great  respect  They 
emanate  from  a  co-ordinate  and  powerful 
branch  of  the  government  They  must  be 
presumed  to  be  constitutional,  unless  they  be 
Bhown  manifestly  to  have  transgressed  or 
Tlolated  the  ot^anlc  law."  Judge  Cooley,  In 
his  work  on  Constitutional  Limitations  (page 
168)  says:  "The  protection  against  unwise 
or  oppressive  legislation  within  constitutional 
bounds  is  by  an  appeal  to  the  Justice  and 
patriotism  of  the  representations  of  the  peo- 
ple. If  this  fall,  the  people  In  their  sovereign 
capacity  can  correct  that  evil,  but  courts  can- 
not assume  their  right  The  Judiciary  can 
only  arrest  the  execution  of  a  statute  when 
it  conflicts  with  the  Constitution.  It  cannot 
run  a  race  of  opinions  upon  points  of  right 
reason,  and  expediency  with  the  lawmaking 
power.  A  legislative  act  which  does  not  en- 
croach upon  the  powers  apportioned  to  the  ; 
other  d^artments  of  the  governmoitt  being  | 


prima  facie  valid,  must  be  enforced,  unless 
rratrlctlons  upon  the  legislative  authority  can 
be  pointed  out  In  the  Constitution,  and  the 
case  shown  to  come  within  them."  So,  In 
safeguarding  the  rights  of  the  people  against 
legislative  usurpation,  we  should  have  a  care 
lest  we  trespass  upon  the  domain  of  a  co-or- 
dinate and  Independent  department  of  state 
government  Again,  all  acts  and  parts  of  acts 
bearing  on  a  particular  subject  should  be  con- 
strued together,  harmonized  If  possible,  and 
given  such  a  construction.  If  it  can  be  done, 
as  to  render  all  of  them  constitutional.  The 
foregoing  rules  have  had  our  approval  In 
one  form  or  another  In  Bradshaw  v.  City 
of  Omaha,  1  Neb.  16;  In  re  Crelghton,  12 
Neb.  280,  11  N.  W.  313;  Hallenbeck  v. 
Hahn,  2  Neb.  377 ;  State  ex  rel.  v.  Smith.  35 
Neb.  13,  52  N.  W.  700,  16  L.  R.  A.  791 ;  State 
ex  rel.  v.  Poynter,  69  Neb.  417,  81  N.  W.  431 ; 
Comstock  V.  Stewart,  52  Neb.  243.  71  N.  W. 
998 ;  Muldoon  v.  Levi,  25  Neb.  457,  41  N.  W. 
280;  Dawson  County  v.  Irrigation  Co.,  59 
Neb.  1,  80  N.  W.  52 ;  Wbeeler  t.  Stnht,  62 
Neb.  209,  71  N.  W.  941. 

Notwithstanding  these  rules,  it  Is  an- 
nounced by  the  majority  that  the  act  in 
question  violates  the  provisions  of  section  13. 
art.  18,  of  the  Constltntion,  because  by  Its 
terms  the  Legislature  has  appointed  persons 
to  fill  the  ofRce  of  register  of  deeds  for  the 
ensuing  year,  and  derived  the  people  of 
their  right  to  elect  such  officers.  In  this  con- 
cltision  I  cannot  concur.  An  examination  of 
the  register  of  deeds  acts  discloses  that  the 
Legislature  has  never,  in  direct  language, 
fixed  the  term  of  that  office;  that  matter, 
however,  is  incidentally  concluded  In  the 
words,  "In  the  year  1889  and  every  four 
years  thereafter.'.'  No  section  of  the  Con- 
stitution  prohibits  the  Legislature  from  ex- 
tending the  term  of  office,  where  the  office 
Is  created  by  legislative  act  Now,  if  the 
section  above  mentioned  is  construed  in 
such  a  way  as  to  prevent  the  extension  of 
the  term  of  a  legislative  office  on  the  ground 
that  the  extension  of  such  term  is  filling  the 
office  by  legislative  appointment,  then  sec- 
tions 101,  103.  104,  and  107  of  chapter  26 
of  the  Compiled  Statutes  of  1903,  are  uncon- 
stitutional, because  they  define  how  vacan- 
cies In  office  may  be  created,  provide  for 
filling  such  vacancies,  and  declare  that  every 
officer  "elected  or  appointed  ,for  a  fixed 
term  shall  bold  office  until  his  successor  Is 
elected  or  appointed  and  qualified,  unless  the 
statute  under  which  he  Is  elected  or  ap- 
pointed expressly  declares  the  contrary." 
If  we  may  be  permitted  to  look  beyond  the 
terms  of  the  act  In  question,  and  ascertain 
the  purpose  of  the  Legislature  In  passing  It, 
then  the  severol  acts  passed  by  that  body 
at  Its  last  session,  relating  to  the  subject  of 
elections,  conclusively  show  that  the  pur- 
pose was  to  provide  for  biennial  election's, 
which  was  surely  a  commendable  one,  and 
the  act  In  qnestlfHi  Is,  at  least,  one  step 
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toward  Its  consummation.  I  tblnk  It  stands 
to  reason  that  the  L^islature,  fearing  the 
main  act  might  not  be  sufficient  to  change 
the  election  of  roisters  of  deeds  from  the 
odd  to  the  even  numbered  years,  adopted 
the  act  which  Is  the  subject  of  this  con- 
troversy. Now  It  must  be  conceded  that  this 
act;  In  connection  with  section  104  of  the 
chapter  above  mentioned,  operates  incident- 
ally to  extend  the  term  of  the  Incumbents 
until  their  successors  shall  be  elected  at  the 
general  election  of  1006,  and  thereafter 
qualified,  as  provided  by  law.  That  this 
does  not  render  the  act  lavalid  seems  to  be 
settled  by  the  great  weight  of  authority  In 
this  country.  The  time  of  holding  over  of 
these  officers  Is  as  much  a  part  of  tbeir  term 
of  office  as  that  which  preceded  it  State 
ex  reL  v.  Moores,  61  Neb.  9,  84  N.  W.  399; 
Pruitt  V.  Squires  (Kan.  Sup.)  68  Pac.  643; 
Harrison  v.  Menaugh,  161  Ind.  260,  61  N.  E. 
117.  43  L.  R.  A.  408,  418;  State  v.  Tallman 
(Wash.)  64  Pac.  769;  Commonwealth  v. 
Hanley,  9  Pa.  613;  Ooeman  v.  State  and. 
Sup.)  6  N.  E.  349;  State  v.  Howe.  25  Ohio  St 
688,  18  Am.  Rep.  821;  State  v.  Lusk,  18  Mo. 
834;  People  v.  Lord,  9  Mich.  227.  It  was  said 
in  State  v.  Tallman,  supra:  "When,  therefore, 
the  Legislature  used  the  words  'whose  term  of 
office  shall  begin  on  the  second  Monday  of 
January  next  succeeding  bis  election,  and 
continue  for  two  years,  and  until  his  sue- 
cesser  Is  elected  and  qualified';  It  was  not 
meant  thereby  that  his  term  of  office  should 
be  two  years  and  no  more.  The  phrase 
'and  until  his  successor  is  elected  and  quali- 
fied' meant  something.  It  was  not  idly  used. 
If  so,  the  term  was  not  fixed  at  two  years 
and  no  more,  but  was  two  years  and  more; 
the  farther  time  depending-  upon  the  contin- 
gency, not  only  of  an  election,  but  also  tfl  the 
qualification  of  the  person  elected,  which 
might  be  one  day,  one  month,  or  any  number 
of  months." 

The  effect  of  the  sections  of  chapter  28 
above  mentioned  is  to  provide  that,  if  the 
election  of  any  officer  fall,  by  reason  of  the 
ineligibility  of  tbe  person  elected,  by  failure 
to  hold  an  election,  tbe  postponement  of  such 
Section  by  legislative  act,  or  a  failure  to 
elect  for  any  othw  reason,  ttane  sball  be 
DO  vacancy  in  the  office,  and  the  Incumbent 
shall  bold  over  until  the  next  general  elec* 
tion,  at  which  his  snccessor  can  be  chosen. 
Those  aectlona  were  enacted  to  provide  for 
contingencies  like  ttie  one  which  arlsea  In 
tills  case;  and  It  seems  to  me  that  it  cannot 
be  said  tibat  tbe  Legislature,  by  passing  an 
act  which  Incidentally  creates  each  a  con- 
tingency, has  appointed  any  particular  per- 
son or  persons  to  fill  the  office.  The  office 
Is  already  filled  by  the  voters;  they  have  fill* 
ed  It  by  electing  the  person  of  their  choice; 
and,  1^  operation  of  law,  such  person  con- 
tinues to  hold  the  office  until  he  can  be  le- 


I  gaily  re-elected,  or  another  chosen  to  take 
bis  place.  This  view  not  only  accords  wltb 
tbe  authorities  last  above  cited,  but  with 
many  other  decisions  of  the  courts  of  last 
resort  of  nearly  all  of  our  sister  states. 

It  seems  to  me  tliat  tbe  effect  of  tbe  ma- 
jority opinion  Is  to  restrict  the  power  of  tbe 
L^islature  to  deal  with  offices  of  Its  own 
creation,  to  overthrow,  or,  to  say  tbe  least 
dlsregaM,  the  provisions  of  section  104.  of 
chapter  26  of  the  Compiled  Statutes  of  1903. 
to  violato  the  usual  canons  of  constitutional 
and  statutory  construction,  and  snbBtltute 
the  opinion  of  the  court  for  that  of  tlie 
Legislature  as  to  matters  of  legialatlTe 
policy.  I  therefore  respectfully  dissent  from 
the  conclusions  of  my  associates.  I  am  ot 
opinion  that  the  act  in  question  is  constltn- 
tlonal.  and  that  the  writ  should  bave  been 
dmied. 

STATE   ex   rel.    DONNEIX  T.  OFFHX. 

County  Clerk. 
(SnpruDa  Court  of  Nebraska.  Dec  6,  1906.) 

Application  by  the  state,  on  tbe  relation  of 
Porter  Donnell,  for  writ  of  mandamus  to 
I  Arthur  Y.  Offlll,  county  clrak.   Writ  granted. 

I  H.  M.  Sinclair,  for  plaintiff.  Fawcett  * 
Abbott,  amicus  curiae.  Edwin  B.  Squires 
Norrls  Brown,  Atty.  Oen.,  and  W.  T.  Thomp- 
son, Dep.  Atty.  Gen.,  tor  defendant 

SEDGWICK.  J.  This  Is  an  original  appll- 
pllcation  for  a  mandamus  against  tbe  county 
clerk  of  Buffalo  county  to  compel  him  to 
receive  and  file  the  nomination  of  relator  to 
the  office  of  supervisor  for  tbe  Sixth  district 
of  said  county.  The  county  clerk  refused  to 
receive  and  file  tbe  certiflcato  upon  tbe  sole 
ground  that  there  could  be  no  election  of 
su[>ervlsor  at  the  ensuing  election,  becans* 
chapter  54,  p.  299,  of  tbe  Session  Laws  of 
1906,  provides  that : .  "The  supervlaora  select- 
ed and  api>ointed  as  provided  In  tbla  act 
shall  hold  their  respective  offices  ontU  tte 
next  general  election  occurring  upon  the 
even  year  ft»llowlng  their  selections  or  ap- 
pointment, and  until  tbelr  successors  have 
been  duly  elected  and  qnallfled."  This  act 
of  the  Legislature  would  extend  tbe  terms 
of  the  county  snperrlsors  of  the  state  for 
anoHier  year,  and  was  held  to  be  in  confUct 
with  tbB  Constitution  for  tbe  reasons  given 
In  Btete  T.  Plasters  (Neb.)  105  N.  1082. 

Other  objections  were  made  to  tiw  oonatl- 
tntionallty  of  the  act,  but  it  Is  not  tbousht 
that  their  discussion  here  wotUd  be  oC  per- 
manent value. 

The  peranptory  writ  was  allowed  aa  prayed. 

BARNES.  J.  (disaeuting).  I  dissent  for  the 
reasons  given  In  Btete  ez  reL  Hoieley  t. 
Plasters,  siqira. 
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STATB  ex  wL  WALSH  t.  OFPILL,  Coanty 
Clerk. 

<Supreiii€  Court  of  Nebraska.  Dec.  6t  1905.) 

Application  by  the  state,  oa  tbe  relation 
ot  lAwrence  M.  Walsb,  for  writ  of  manda- 
mns  to  Arttrar  Y.  OflUI,  connty  clea-fc.  Writ 

H.  M.  Sinclair,  for  plalntUf.  Fawcett  & 
Abbott,  amicus  cnrlae.  Edwin  fil.  Squires, 
Norrls  Brown,  At^.  Gm..  and  W.  T.  Thomp- 
son, Dep.  Atty.  Oen.,  for  def^idant 

SEDGWXOE,  J.  This  Is  an  original  applt- 
<».tion  for  a  writ  of  mandamus  against  the 
county  clerk  of  Buffalo  county,  and  tbe  quea- 
tlous  presented  upon  tbe  record  are  in  all 
respects  identical  with  those  presented  In 
State  T.  Plasters  (Neb.)  lOB  N.  W.  1092. 

For  the  reasons  given  In  that  case,  a  per- 
«mptory  writ  of  mandamus  was  allowed. 

BABXES,  J.  (dissenting).  I  dissent  for  the 
reasons  stated  in  my  opinion  In  State  ex  rel. 
U«nBley  t.  Plasters,  supra. 


KORFF-B  ESTATE  t.  BUEKBB. 
<Supreme  Court  of  Nebraska.   Nov.  22,  1905.) 

1.  Affbait-Iiaw  of  tbk  Case. 

The  rulings  of  the  oonrt  on  the  flnrt  ap- 
peal of  a  case  settle  deSnite^  tor  the  purpose 
of  the  litigation  all  queatlons  adjndlcateo. 

[Ed.  Note. — For  cases  In  point,  see  vol.  3, 
^SIHimS.']  ^^^^  '^^^  Hrror,  |S  4358-4368, 

2.  EXEOUTOBS    AND    AOMINISTBATOBS  —  PU8- 
ENTA.TION  or  CLAIMS. 

Chapter  28,  p.  836,  Laws  1001  (section 
226,  c.  23,  Comp.  8t  1903),  has  no  application 
to  claims  pendiDg  before  Its  eoactmeDt 

[Ed.  Note.— For  cases  In  point,  see  vol,  22. 
Oent^  Dig.  Blzecntors  and  AdminictratoTB,  fi 
767.] 

(Syllabos  by  the  Court) 

Commissioners'  Opinion.  Departmoit  No. 
2.  Error  to  District  Oonrt;  Otoe  Oonnty; 
Jessen,  Jndge. 

Claim  of  H.  Bueker  against  the,  estate  of 
Charles  H.  KorfF.  Judgment  for  claimant, 
and  tbe  estate  brings  error.  Affirmed. 

John  v.  Sfoi^an,  Wm.  Haywood,  and  John 
O.  Watson,  fOr  plaintiff  In  error.  W.  W. 
Wilson,  for  defendant  In  error. 

DUFFIO,  C.  This  Is  a  second  appeal  of 
the  case  reported  in  07  N.  W.  804.  Hie  case 
was  tried  a  second  time  in  tbe  district  court 
tipon  tbe  same  pleadings  and  presnmably 
upon  the  same  evidence  oSereO.  by  the  claim- 
ant npon  the  first  trial,  the  estate  falling 
to  offer  any  evidence  In  defense  of  the 
claim,  and  relying  entirely  npon  the  statute 
of  limitations  and  upon  chapter  28,  p.  836,  of 
the  Laws  of  1001,  requiring  a  claim  against 
tbe  estate  of  a  decedent  whether  due  or  to 
become  due,  to  be  exhibited  to  the  Judge  or 
ctBnmlSflioners  within  the  time  limited  by  the 


court  for  that  purpose  or  to  be  forever  barred, 
and  provided,  further,  that  a  claim  shall  be 
barred  If  the  claimant  shall  fall  for  two  years 
after  the  death  of  the  decedent  to  apply  for  or 
take  out  letters  of  administration  on  tbe  es- 
tate of  such  deceased  person  or  to  cause  such 
letters  to  be  taken  out. 

Relating  to  this  statute,  It  la  snffldentto 
say  that  It  did  not  go  Into  effect  until  sometime 
after  the  appolntmoit  of  an  administrator  for 
the  estate  of  Charles  H.  Eorff,  and  ttiat  with- 
in a  short  time  after  the  appointment  of  an 
administrator  Buekw  filed  hla  claim.  It  is 
evident  that  the  statute  has  no  application  In 
this  case,  ^e  same  questions  discussed  on 
the  former  appeal  are  again  urged  vpaa  our 
attention.  If  we  were  In  any  way  doubtful 
of  the  correctness  of  tlie  former  opinio  we 
could  not  In  this  case  a  different  doc- 
trine.  The  conclnalons  arrived  at  <m  tiie 
former  appeal  have  becnne  the  law  of  the 
case  sad  must  be  adhered  ta  Not  only  Is 
this  the  rule  which  mnst  govern,  but  a  re-ex- 
amlnatlon  of  tiie  questions  dtocussed  in  tbe 
formn  <q»inlon  have  satiBfled  us  that  the 
case  was  correctly  dlqwaed  of,  and  tiie  law 
properly  applied  to  tbe  facta  under  consid- 
eration. 

We  reoommend  an  affirmance  of  the  judg- 
ment 

ALBSIBT  and  JACKSON,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated 
in  the  foregoing  <vlnIon,  the  Judj^ent  of  the 
district  court  la  affirmed. 


NEWBT  V.  STATE. 
(Supreme  Court  of  Nebraska.  Nov.  22,  1905.) 

FOBGEBT  —  POSSKSSZOn  OV  FOBOKD  DRO  — 

Infobmation. 

To  charge  tbe  crime  of  having  possession 
df  a  forged,  false,  and  altered  deed,  with  in- 
tent to  attw  and  publish  the  same  as  true  and 
genuine,  with  intent  to  damage  or  defraud,  as 
aeSned  in  tbe  last  clause  of  section  145  of  the 
Criminal  Code,  the  words  "knowing  the  same 
to  be  false,"  or  their  eqnlvaloit,  must  appear 
in  the  Information,  and  where  such  words  are 
wholly  omitted  the  information  wlU  not  sas- 
tain  a  conviction. 

(Syllabus  by  the  Court.) 

Error  to  District  Court,  Saline  County; 
Hnrd,  Judge. 

Willtam  L.  Newby  was  convicted  of  hav- 
ing In  his  possesBfon  a  forged  instrument 
with  Intent  to  utter  tbe  same,  and  brings 
error.  Berersed. 

Wm.  U  Newby,  John  D.  MUUken,  W.  O. 
Hasting^  and  W.  L.  McOlntie,  for  plaintiff 
in  error.  Norrls  Brown,  Atty.  Oen.,  B.  V. 
Kahoul;  and  Joshua  Palmer,  for  ttie  State. 

BARNES,  J.  William  Newl^  was  am- 
victed  In  the  district  court  of  Saline  county 
of  having  in  his  possession  m  ft^ed  Instm- 
mmt,  with  Intent  to  utter  the  same  as  genu- 
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Ine,  for  the  purpose  of  defrauding  one 
Joseph  R.  Jennings,  and  was  aentenced  to 
serve  a  term  of  two  years  in  the  state  peni- 
tentiary. To  reverse  that  sentence,  be  brings 
the  case  here  on  error. 

The  Information  on  which  he  was  tried 
contained  three  counts  choking  him  with 
tliree  separate  offenses  for  the  violation  of 
the  provisions  of  section  146  of  the  Criminal 
Code,  entitled  "Forgery,  Cotmterfeltlng," 
etc.  The  first  count  of  the  Information  ctaar- 
Bftd  the  accused  with  having  forged  a  certain 
deed  to  lots  144  and  140  In  R.  S.  Bentley's 
addition  to  the  town  of  Friend,  Saline  county, 
Xeb.,  and  allied  that  the  offense  was  com- 
mitted at  Coyle,  In  the  territory  of  Oklahoma. 
Bat  for  the  fact  that  It  appeared  that  the  act 
complained  of  was  committed  In  a  foreign 
jurisdiction,  the  facts  stated  therein  were 
sufficient  to  sustain  a  conviction.  The  sec- 
ond count  charged  the  accused  with  having 
the  forged  Instrument  described  In  the  first 
connt  In  his  i>osaes8lon  In  Saline  county,  Neb., 
with  intent  to  utter  and  publish  the  same, 
and  thereby  defraud  the  said  Joseph  R.  Jen- 
nings. While  the  third  count,  which  was 
sufficient  in  form  and  substance,  charged  him 
with  having  uttered  and  published  the  forged 
Instrument  above  mentioned  In  Saline  county, 
Neb.,  knowingly,  and  with  the  Intent  to  de- 
frand  the  said  Jennings.  It  appears  that 
the  jury  found  him  not  guilty  as  to  the  first 
and  third  counts,  but  guilty  of  the  crime  at- 
tempted to  be  charged  In  the  second  count  of 
the  Information,  which  reads  as  follows: 
"And  the  said  B.  V.  Kahout,  county  attorney 
In  and  for  said  county  and  state,  gives  the 
court  to  further  understand,  and  be  inform- 
ed, that  the  said  William  L.  Newby  did,  on 
the  18th  day  of  February,  1904,  in  Saline 
county,  Nebraska,  aforesaid,  unlawfully, 
feloniously,  and  purposely,  have  In  his  pos- 
session with  Intent  to  utter  and  publish  as 
true  and  genuine  the  false  and  fraudulent 
deed  as  aforesaid,  with  intent  then  and  there* 
and  thereby  to  damage  and  defraud  the  said 
Joseph  R.  Jennings,  aforesaid." 

It  appears  that  the  accused,  after  verdict 
and  before  sentence,  filed  a  motion  In  arrest 
of  Judgment,  and  alleged  as  one  of  the 
grounds  of  his  motion  that  the  second  count 
of  the  information  upon  which  he  was  con- 
victed did  not  state  facta  sufficient  to  charge 
a  crime  against  the  laws  of  the  state  of 
Nebraska,  and  he  now  assigns  the  overrul- 
ing of  the  motion  as  one  of  his  principal 
grounds  of  error.  Section  145,  on  which  the 
charges  contained  in  the  Information  were 
based,  after  defining  the  crimes  of  forgery  and 
of  uttering  and  publishing  a  forged  instru- 
ment, concludes  as  follows:  "Or  shall  have 
In  his  possession  with  Intent  to  utter  and 
publish  as  true  and  genuine  any  of  the  above 
false,  altered,  forged  or  counterfeited,  false- 
ly printed  or  photographed  matter  as  above 
specified  and  described,  knowing  the  same 
to  be  false,  altered,  forged,  counterfeited, 
falsely  iNrlnted  or  photographed  witb  Intent 


to  prejudice,  damage  or  defraud  any  person 
or  persons,  body  politic,  or  corporate;  every 
person  so  offending  shall  be  imprisoned  in 
the  penitentiary  for  any  space  of  time  not 
exceeding  twenty  years  and  not  lees  than  one 
year,  and  pay  a  fine  not  exceeding  $500." 
Comparing  the  charge  on  which  the  accnaed 
wan  convicted  with  the  language  of  the 
statute  above  quoted,  It  appears  that  the 
words  "knowing  the  same  to  be  false,  altered 
and  forged"  are  wholly  omitted  from  the 
count  in  question.  The  rule  la  well  settled 
ttiat  to  chaise  a  statutory  offense  the  infor- 
mation must  contain  a  distinct  all^atlon  of 
each  essential  element  of  the  crime  as  de- 
fined by  the  law  creating  it.  In  charging  a 
statutory  offense,  it  is  always  necessary,  and 
generally  sufficient,  to  cliarge  It  In  the  laa- 
guage  of  the  statute,  or  Its  equivalent 
While  the  precise  words  of  the  statute  need 
not  be  used,  it  Is  necessary  that  words  equiv- 
alent In  meaning  are  employed.  Bishop  on 
Criminal  Procedure,  vol.  3.  §  614;  Maxwell's 
Criminal  Procedure,  145;  Cuthbertson  v. 
State  (Neb.)  101  N.  W.  1031.  That  knowl- 
edge of  the  forgery  was  requisite  to  con- 
stitute the  crime  of  which  the  accoaed  was 
convicted  tliere  can  be  no  doubt.  The  At- 
torney General  in  his  argument  concedes  tbl&. 
but  claims  that  the  charge  of  knowledge  U 
comprehwided  by  the  words  "unlawfully, 
feloniously  and  purposely."  We  cannot  give 
our  assent  to  this  proposition.  Those  words 
import  only  criminal  intent,  which  Is  a  neces- 
sary part  of  every  felony,  or  other  crime. 

It  was  said  In  People  v.  Mooney,  127  Cal. 
339,  59  Pac.  761 :  "the  words  Vlllfully,'  'un- 
lawfully,' 'feloniously,'  and  'maltcionaly.* 
were  properly  used  in  the  Information,  but 
they  are  not  sufficient.  Such  words  import 
only  that  criminal  Intent  which  Is  the  neces- 
sary part  of  every  felony,  or  other  crime, 
but  they  do  not  necessarily  Include  the  spedf* 
Ic  purpose  to  destroy  the  buildlne,  whtob  It 
an  element  of  the  crime  of  arson.  Whether 
the  indictment  Is  on  a  statute  or  at  the  com- 
mon law.  It  is  a  rule  universal  and  without 
exception  that  every  intent  like  everytlilnj 
else,  which  the  law  makes  an  element  of  the 
offense,  must  be  allied,  for  otherwise  no 
prima  facie  case  appears."  In  People  v.  Nel- 
son, 58  Cal.  104,  which  was  a  burglary  case, 
it  was  held:  "The  Information  ehar^n? 
that  the  intent  of  the  defendant  In  entering 
the  building  was  to  commit  the  crime  of 
felony,  without  stating  what  particnitr 
felony,  does  not  state  the  oflTense  of  burgla- 
ry." In  Matthews  v.  State.  4  Ohio  St  539, 
the  word  "feloniously"  was  held  not  to  sop- 
ply  the  place  of  a  direct  charge  of  an  intent 
to  rob.  which  was  specified  in  the  statute 
describing  the  crime.  So  we  are  of  opin- 
ion that  the  second  count  of  the  information 
was  not  sufficient  to  charge  the  crime  of 
which  the  accused  was  convicted,  and  the 
district  court  erred  in  not  sustaining  bis  mo- 
tion In  arrest  of  judgment 

Having  reached  this  conclusion,  we  an 


Digitized  by 


Google 


Neb.) 


CHICAGO,  B.  ft  Q.  BY.  CO.  t.  SCHWANENFELDT. 


1101 


relieved  of  the  necessit?  of  deciding  the 
other  gaestlona  presented  by  the  record.  The 
accused  having  been  found  not  gnllty  on  the 
counts  of  the  Information,  which  were  snf- 
fldent  to  charge  him  with  the  commlsBlon  of 
the  crimes  described  therein,  and  the  count 
on  which  he  was  convicted  not  stating  facts 
sufficient  to  charge  blm  with  the  commission 
of  any  crime  against  the  laws  of  this  state, 
nothing  remains  bnt  to  reverse  tbe  judgment 

Therefore  the  Judgment  of  the  district 
court  is  reversed,  and  the  case  Is  remanded. 

Judgment  accordingly. 


CHICAGO,  B.  &  Q.  RT.  GO.  t.  SOHWANBN- 
FELDT. 

(Sopreme  Conrt  of  Nebraska.  Nor.  22,  1906.) 

NeOUGENCX  —  EVJDBNCK  —  QlTESTIOn  roB 
COUBT. 

In  an  action  wherein  the  plalntlft  seeks 
to  reeom  damages  on  accoant  of  an  injury 
alleged  to  have  been  sustained  because  of  the 
negligent  acta  of  the  defendant,  where  it  ap- 
pears from  the  undisputed  evidence  that  the 

ftlaintiff  was  guilty  of  the  Deflect  of  a  clear 
egal  dnty  and  that  his  own  n^ligence  was  the 
proximate  cause  of  the  injary,  the  question 
presented  is  one  of  law  for  tbe  court,  and  not 
for  a  jury. 

[Ed.  Note. — For  cases  in  point,  see  vui.  87, 
Cent.  D^.  Negligence.  S  291.] 

(Syllabus  by  the  Court) 

OommlsBloners*  Opinion.  Department  No. 
2.  Error  to  District  Court  Lancaster  Coun- 
ty; Cornish,  Judge. 

Action  by  Emll  L.  Scbwanenfeldt  by  Emll 
V.  Schwanenfeldt  bla  next  friend,  against 
the  Chicago,  Bnrllngton  ft  Qulncy  Railway 
Company.  Judgment  for  plalntifT,  and  de- 
fendant brings  error.  Reversed. 

J.  W.  Deweese  and  Frank  E.  Bishop,  for 
plalDtitr  In  error.  A.  W.  Field,  for  defend- 
ant In  error. 

JACKSON,  0.  The  pialntl/f  In  the  trial 
court  recovered  Judgment  against  tbe  defend- 
ant in  an  action  for  damages  on  acfount  of  a 
personal  Injury,  which  it  was  alleged  he  sus- 
tained because  of  the  negligent  acts  of  the 
defendant  At  the  close  of  the  plaintiffs  evi- 
dence tbe  defendant  moved  for  a  directed 
verdict  the  motion  was  denied,  and  the  de- 
fendant offered  no  evidence.  From  the  judg- 
ment the  defendant  prosecutes  error,  ally- 
ing Insufficiency  of  the  evidence  to  sustain 
the  verdict  and  Judgment 

The  facts  disclosed  by  the  evidence  are: 
That  the  defendant  owned  and  used  a  rail- 
road track  along  Eighth  street  in  the  city  of 
Lincoln,  a  street  extending  from  the  south 
to  the  north  along  the  east  side  of  block  62. 
The  track  in  question  was  a  switch  put  In 
for  the  accommodation  of  wholesale  houses, 
and  was  connected  with  the  company's  yards 
at  the  south  end  only,  so  that  the  only  means 
of  access  to  the  track  was  from  the  south. 
At  the  point  wbere  the  accidrat  oocorred 


the  west  rail  of  the  railroad  track  was  17 
feet  east  of  the  lot  line.  An  alley  16  feet  in 
width  extends  east  and  west  through  block 
62,  and  is  paved  with  stone.  On  tbe  east 
Bide  of  the  bloclc,  and  Immediately  south  of 
tbe  alley,  a  lumber  yard.  Inclosed  with  a 
high  board  fence,  with  an  office  building  at 
the  east  end  of  the  lot  obstructs  tbe  view, 
so  that^lt  would  be  impossible  for  a  person 
passing  through  the  all^  from  the  west  to 
the  east  to  see  a  train  approacliii^  from  the 
south,  except  at  a  point  at  or  near  the  east 
end  of  the  alley  where  It  Intersects  Eighth 
street  Between  the  buildings  on  the  east 
Bide  of  block  62  and  the  railroad  tradi  there 
is  nothing  to  obstruct  tbe  view  to  tbe  south, 
except  some  tel^aph  poles.  The  plaintUf 
was  the  driver  of  a  butcher's  delivery  wagon, 
drawn  by  a  single  borse.  The  seat  on  the 
wagon  was  at  the  front  flush  with  the  end 
of  the  box,  so  that  the  driver  occupying  the 
Beat  would  sit  with  his  feet  resting'  on  the 
footboard  extending  out  from  the  bottom  of 
the  box.  The  plaintiff  was  hauling  meat 
from  tbe  supply  bouse  of  a  patting  establlsb- 
m^t  and  in  company  with  a  companion, 
who  occupied  the  seat  on  the  wagon  with 
him,  drove  throut^  this  all^  from  tbe  west 
to  tbe  east  onto  tbe  railroad  track,  where 
his  wagon  was  struck  by  a  fright  car  then 
being  moved  from  tbe  Bontii  to  tbe  north, 
and  as  a  result  he  Bnstained  Injiirtea,  on  ac- 
connt  of  which  action  waa  brought  Tbe 
horse  was  gentle,  and  b^g  driven  by  the 
plaintiff. 

The  plalntlfl,  aa  a.  witneSB  in  bla  own  be- 
half, testified  that  be  had  driven  over 
that  route  almost  ev^  day  fi>r  several 
mwths.  He  knew  tbe  location  of  tbe  rail- 
road track;  the  location  of  tbe  buildings; 
that  it  was  his  usual  way  to  come  back 
from  the  meatbouse;  that  the  borse  was 
trotting  up  tbe  all^,  and  continued  to  trot 
in  the  same  way,  until  he  (the  plaintiff)  saw 
the  cars.  Aa  to  when  he  saw  tlie  train,  be 
testified  as  follows:  "Q.  Tell  tbe  Jury  wtarai 
yon  first  saw  tbe  train?  A.  When  I  first 
saw  it  It  was  right  about  two  feet  I  guess, 
from  me.  Q.  You  dont  know  what  it  was 
called  your  attention  to  tbe  cars?  A.  No, 
sir;  I  don't  know  as  to  what  It  was  exactly 
— the  rattling  of  them,  I  guess."  Questioned 
as  to  an  effort  to  Jump,  be  answered:  "X 
looked  at  the  cars,  and,  If  I  had  Jumped  on 
my  side,  I  would  have  jumped  under  the 
wheels  of  the  car."  His  testimony  showed 
that  his  sense  of  hearing  and  eyesight  were 
both  good.  Both  be  and  bis  companion 
testlQed  that  they  did  not  hear  elUier  a 
whistle  or  a  bell,  or  other  warning  of  the  ap- 
proaching train.  His  companion  testified 
that  he  discovered  the  train  when  about  15 
feet  west  from  the  track;  that  at  tbe  time 
the  train  was  probably  17  feet  from  the  al- 
ley crossing,  meaning,  doubtless,  from  a  point 
where  the  alley.  If  extended  east,  would  in- 
tersect tbe  railroad  track;  that  be  jumj^ed 
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out  from  tbe  north  side  of  the  n-agon,  and 
alighted  about  the  center  of  the  platform, 
between  the  balldlngB  on  the  north  of  tbe  al- 
ley and  the  railroad  track,  and  was  nnhnrt 
One  wltneea  on  behalf  of  the  plaintiff  teeti- 
fled  that  be  heard  the  train  whistle  as  it 
rounded  a  curve  Into  Eighth  street,  about 
two  blocks  below  where  the  accident  oc- 
curred; that  he  did  not  know  whether  any 
warning  signal  was  glT&x  after  that  or  not 
It  appears  from  the  evideaice  that  the  train 
was  moving  at  the  rate  of  flTe  or  six  miles 
per  hour,  and  an  ordinance  of  the  dty  of 
Lincoln,  in  force  at  the  time  of  the  accident, 
provided  that  no  train,  engine,  car,  or  tru<^ 
should  be  run  over  any  railroad  within  the 
corporate  limits  of  the  city  of  Lincoln  at  a 
greater  rate  of  speed  than  four  miles  per 
hour,  and  that  a  bell  of  at  least  30  pounds 
weight  should  be  continuously  rung  by  the 
engineer  or  fireman  in  charge  of  the  engine 
while  passing  over  any  railroad  within  the 
corporate  limits  of  the  city. 

The  question  Is  thus  fairly  presented 
whether  under  this  state  of  facts  the  court 
win  be  Justified  In  saying  that  the  Judgment 
cannot  stand.  This  court  has  uniformly  ad- 
hered to  the  doctrine  that  where  the  exist- 
ence of  a  state  of  facts  is  undisputed,  and 
where,  upon  snch  facts,  different  minds 
may  honestly  draw  different  conclusions 
from  them  as  to  whether  or  not  such  facts 
establish  n^ligence  or  the  «bs«ace  thereof, 
the  question  as  to  the  conclusion  to  be  ar- 
rived at  is  a  proper  question  for  the  trial 
Jury,  and  not  for  a  court  It  has  as  uni- 
formly held  that  where  the  facts  are  un- 
disputed, and  the  evidence  disclosed  that  the 
party  has  failed  in  the  performance  of  a 
clear  l^al  duty,  tbe  question  is  caxe  for  ttie 
court,  and  not  for  tbe  Jury.  The  Hue  is 
ciear^  drawn,  and  It  would  be  idle  to  cite 
or  comment  upon  the  authorities.  The  law 
imposes  upon  railroad  corporations  certain 
QUtles  which  they  are  not  at  liberty  to  dis- 
regard, and  for  tbe  purpose  of  the  determina- 
tion of  this  case,  it  may  be  conceded  that  the 
defendant  was  guilty  of  negligence  In  the 
operation  of  Its  train,  because  of  the  failure 
to  give  the  warning  provided  by  the  ordi- 
nance of  the  city.  But  the  obllgatlous  do 
not  all  rest  upon  the  railroad  corporation. 
Individuals  are  required  to  have  some  regard 
for  their  own  safety.  EVery  person  of  ma- 
ture years  and  in  the  possession  of  his  facul- 
ties, Is  bound  to  make  a  proper  use  of  them  to 
avoid  danger,  and'  we  are  all  required  to  take 
notice  of  the  fact  that  a  railroad  crossing 
is  a  dangerous  place,  and  be  who  makes  use 
of  it  must  exercise  that  degree  of  caution 
commensurate  with  the  danger,  and  where, 
as  In  this  case,  the  view  from  the  alley  was 
obstructed,  so  that  a  traveler  might  not  ob- 
serve an  approaching  train  until  he  reached 
the  end  of  the  alley,  be  Is  required  to  exer- 
cise a  degree'  of  caution  commensurate  with 
Buch  surroundings,  and  to  avail  himself  of 
every  poaeible  nnobscured  opportunity;  and 


the  omission  of  any  reasonable  eflTort  likely 
to  be  effective  Is  negligence  as  a  matter  of 
law.  Koester  r.  Chicago  &  Norttiwestmt 
Railway  Co.  (Wis.)  82  N.  W.  295. 

The  plaintiff  testified  that,  aa  be  ap- 
proached the  railroad  track,  he  listened,  but 
there  is  no  ijretense  that  be  looked.  He 
might  be  excused  for  not  hearing  ttecaose 
the  noise  of  his  own  conveyance,  as  it  was 
b^g  driven  over  the  pavement  mlgbt  easily 
be  sufficient  to  overcome  tbe  rumble  of  the 
train,  but  no  excuse  is  offered  for  not  ktok- 
Ing  with  17  feet  of  open  space  between  tbe 
buildings  and  the  railroad  trat^,  and  at 
least  that  distance  from  tbe  point  where  be 
might  have  observed  the  dang^  he  had  every 
opportunity  to  see  and  avoid  it  His  com 
panlon  did  so.  The  opportunity  afforded 
his  companion  was  no  greater  tlian  that 
possessed  by  himself,  and  the  only  reasonable 
explanation  of  the  accident  is  that  the  plain- 
tiff failed  to  exercise  that  d^ree  of  cantlon 
and  prudence  which  the  law  required  of 
him  in  approaching  the  point  ot  danger,  and 
that  his  own  neglect  was  the  proxtmare 
cause  of  his  Injury. 

We  conclude  that  under  the  evidence  tbe 
case  should  not  have  been  submitted  to  Uk 
Jury,  and  we  recommend  that  tbe  Jodgment 
of  tbe  district  court  be  reversed. 

ALBERT  and  DUFFIE,  OC.  concnr. 

PER  CURIAM.  For  the  reasons  stated  In 
tbe  foregoing  opinion,  the  Judgment  ot  Uie 
district  court  is  reversed. 


SCHMIDT  V.  BBISBKER. 

(Supreme  Court  of  North  Dakota.   Nor.  29. 

1905.) 

Pbincifal  and  Aobkt— CoifTKACT  or  Agks- 
OY  —  Statutk  or  Frauds  —  Acnoif  roa 
Bbbach. 

Plaintifl  employed  the  defendant  to  ap- 
pear  at  a  public  sale  of  a  tract  of  land  pro- 
vided for  by  tbe  federal  lawa,  and  to  bid  ii» 
and  porcnase  tbe  land  in  plaintiff's  naioe. 
and  pay  for  tbe  same  with  defendant's  monef. 
PlaiDtin  was  to  repur  to  defendant  the  fnuds 
paid  out  for  the  land  immediately  upon  ascer^ 
tainiog  the  amount,  and  was  to  pay  defendant 
a  fixed  sum  for  his  compensation.  Defendant 
bid 'in  the  land  in  his  own  name  and  refused 
to  convey  to  plaintiff.  HeU,  that  the  contnii 
is  a  contract  of  agency,  and  not  within  tfa* 
statute  of  frauds,  and  that  an  aetiwi  at  la* 
for  damaees  for  a  breach  of  audi  oontracc  i» 
properly  brought  by  tbe  prineipaL 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  Wells  Oonnty : 
Edward  T.  Burke,  Judge. 

Action  by  John  L.  Schmidt  against  Arthur 
N.  Belseker.  Judgment  for  detoidant,  and 
plaintiff  Bpi>ealB.  Reversed. 

Rehearing  dented  December  22, 

Hanchett  &  Wartner,  for  an^^luit  Bute 
&  Mlddaugh  and  Peesmen  A  Benj*  for  xc> 
spondent. 
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MORGAN,  a  J.  This  IB  an  action  for  the 
recovery  of  damages  for  the  breach  of  a  con- 
tract of  agency.  Plaintiff  employed  the  de- 
fendant to  appear  for  him  at  the  United 
States  Land  Office  at  Devils  Lake  and  pur- 
chase for  talm  a  fractional  tract  of  land  ad- 
vertised to  be  tbefe  sold  to  the  highest  bidder, 
under  a  provision  of  the  United  States  stat- 
utes. The  complaint  alleges  that  plalntUC 
and  defendant  entered  Into  a  contract  undw 
which  defmdant  was  to  appear  at  said  office, 
bid  in  and  pnrchue  the  deecilbed  tract,  pay 
for  it  with  defendant's  mon^,  and  that 
plaintiff  was  to  repay  defendant  for  the 
money  paid  for  the  limd  as  80<m  as  he  should 
ascertain  the  smn  that  defttidant  bad  paid  for 
said  land,  and  plaintiff  was  also  to  pay  de- 
fmdant  the  sum  of  f76  as  his  c<HnpenBatl<m 
for  his  services  at  the  same  time;  that  de- 
fendant appeared  at  said  land  office  and 
bid  In  and  pnrehased  said  land  for  blmseU 
In  Us  own  name,  contrary  to  his  InstrnctlonB 
and  contract;  and  procured  the  evidence  of 
the  title  to  aatd  tract  to  be  Issued  In  his  own 
name,  and  therrafter  sold  said  land  to  an- 
othor  person,  and  thereafter  refused  to  con- 
v^  the  said  land  to  tlie  plaintiff  upon  beliv 
requested  ao  to  do;  that  the  value  of  said 
land  Is  the  sum  of  $1,000,  for  which  sum 
plaintiff  demands  Judgment,  less  $145,  the  1 
sum  paid  by  the  def«idant  for  said  land. 
The  defendant  answered  by  a  general  denial. 
After  a  jury  was  Impaneled  to  try  the  case, 
the  defendant  objected  to  the  Introduction 
of  any  evidence  under  the  complaint,  for 
the  reason  that  the  same  does  not  state  facta 
sufficient  to  constitute  a  cause  of  actloif; 
and  for  that  reason  defendant  also  moved 
for  judgment  on  tlie  pleadings  at  that  time. 
The  cour^  sustained  this  objection  and  the 
motion,  and  Judgment  was  entered  dismissing 
the  action.  The  point  on  which  this  ruling 
was  based  Is  that  the  contract  set  fortb  In 
the  complaint  is  one  that  relates  to  a  convey- 
ance of  an  interest  In  real  estate  and  Is  thctre- 
fore  Invalid  under  the  provisions  of  the  stat- 
ute of  frauds.  Other  alleged  defects  are 
urged  against  the  complaint,  to  the  effect 
that  the  contract  pleaded  is  so  indefinite  that 
an  action  for  damages  cannot  be  predicated 
thereon.  These  alleged  defects  are  not  such 
as  to  render  the  cause  of  action  defective 
in  matters  of  substance.  Plaintiff  asked  to 
have  the  complaint  amended  after  the  objec- 
tion to  any  evidence  being  admitted  was 
made,  and  these  amendments  should  have 
been  allowed.  In  ruling  on  sucb  objections 
the  complaint  will  be  more  liberally  con- 
strued than  when  It  Is  attacked  by  demurrer. 
Waldner  v.  Bank  (N.  D.)  102  N.  W.  169. 

The  question  which  the  defendant  prin- 
cipally relies  on,  and .  devotes  nearly  the 
whole  of  bis  written  argumoit  to,  Is  that  the 
contract  was  not  In  writing,  and  therefore 
Invalid.  The  gist  of  the  contract  relied  on 
and  pleaded  is  that  defendant  and  plaintiff 
rontracted  that  defendant  was  personally  to 


appear  at  the  land  office  or  procure  another 
to  there  appear  for  him  and  purchase  the 
land  for  the  plaintiff,  and  in  plaintiff's  name 
to  receive  the  receiver's  receipt  from  the  local 
land  office.  Defendant  agreed  to  pay  the  price 
at  which  the  land  was  bought  from  the  United 
States.  Plaintiff  agreed  to  repay  said  pur- 
chase price  to  the  defendant  immediately, 
and  as  soon  as  he  ascertained  the  amount  of 
the  same,  and  furthv  agreed  to  pay  to  the 
defendant  the  sum  of  $75  for  his  cnnpraua- 
tion.  Does  this  contract  relate  to  a  sale  of, 
or  to  an  Interest  In,  real  estate,  and  rendo- 
the  contract  Invalid  as  being  "an  agreement 
tor  a  sale  of  real  siropwty  <»>  of  an  intwest 
therein,"  under  sectlcm  8860,  Bev.  Codes 
1899?  We  conclude  that  tlie  contract  was 
i^ply  one  of  agency  or  employment  and 
cannot  be  construed  to  mean  that  it  In  any 
way  involved  a  purchase  of  the  real  eatate  w 
of  any  interest  ttiereln  by  the  defendant  It 
does  not  contemplate  that  In  the  performance 
of  the  contract  the  defendant  was  to  take 
title  In  himself  and  was  thereafter  to  conv^ 
It  to  the  plaintiff.  The  statute  of  frauds 
deals  with  contracts  necessarily  affecting 
the  title  and  conveyance  of  real  eetete  as  be- 
tween the  parties  to  the  contract  This  con- 
tract la  one  of  agency.  Because  the  agency 
Involved  a  bidding  In  of  real  estate  In  the 
name  of  the  principal.  It  did  not  become  a 
contract  for  the  sale  of  real  estete  as  between 
the  plaintiff  'and  defendant  It  involved  a 
purchase  of  the  land  by  the  plaintiff  through 
his  agent  the  defendant  but  no  sale  or  con- 
veyance by  the  agent  to  the  principal  was 
to  follow  under  the  contract  The  title  was 
not  to  be  In  him,  and  therefore  no  convey- 
ance by  bim  could  have  been  Intended.  If 
the  land  was  to  be  purchased  by  the  defmd- 
ant  In  bis  own  name  and  then  conveyed  to 
the  plaintiff,  a  different  question  would  t>e 
presented.  The  cases  cited  by  the  respondent 
involve  contracte  that  required  the  agent  to 
convey  the  real  estate  to  the  principal.  The 
distinction  between  such  cases  and  this  one 
Is  so  obvious  that  further  statement  Is  un- 
necessary. Burden  v.  Sheridan,  36  Iowa, 
12S,  14  Am.  Rep.  609,  is  cited  as  in  point 
but  that  case  Involved  a  contract  requiring 
the  agent  to  convey  to  the  principal.  The 
following  cases  hold  contracts  such  as  here 
Involved  not  within  the  provisions  of  the 
statute  of  frauds.  Walters  v.  McOnigan, 
72  Wis.  165,  89  N.  W.  382 ;  Carr  v.  Leavltt 
54  Mich.  640,  20  N.  W.  576;  Wilson  v.  Morton, 
85  Oal.  698,  24  Pac.  784;  Baker  v.  Waln- 
wrlght  86  Md.  336,  11  Am.  Rep.  495;  Sny- 
der V.  Wolford,  33  Minn.  176,  22  N.  W.  254, 
53  Am.  Rep.  22 ;  Gardner  v.  Randell  (Tex. 
Sup.)  7  S.  W.  781 ;  Miller  v.  KendIg  (Iowa) 
7  N.  W.  500;  "Rose  v.  Hayden,  35  Kan.  106, 
10  Pac.  664,  67  Am.  Rep.  145.  These  cases 
are  In  point  as  sustaining  the  proposltifm 
that  actions  for  damages  may  be  based  on 
such  contracts,  although  made  In  parol. 
Respondent  also  Insists  that  defoidant 
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did  not  become  a  trustee  of  this  land  for  the 
plaintiff.  We  do  not  think  that  the  question 
Is  involved.  The  plaintiff  does  not  seek  to 
follow  the  land  In  an  equitable  action.  He 
brings  an  action  at  law  for  damages.  No  val- 
id objection  is  made  to  the  contract  set  forth, 
and,  mider  the  authorities  cited,  we  hold  It 
to  be  a  valid  and  enforclble  contract  in  an 
action  at  law  by  the  principal  for  damages. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings.  All  con- 
cur. 


JOHNSON  T.  ERICSSON  et  aJ. 

(Supreme  Court  of  North  Dakota.  Nov.  29. 
1905.) 

1.  JUBTICE  OF  THE  PBAOI  —  JuaiSDICTIOIT  — 

Tttle  TO  Land. 

Under  section  6670.  Rev.  Codes  1890,  as 
amended  by  chapter  201,  p.  259,  Laws  1901,  a 
justice  of  the  peace  does  not  lose  complete  juris- 
diction of  a  case  because  a  question  of  the  title 
to  or  boundary  of  real  property  arisea.  He  is  aa- 
thorised,  and  it  is  his  duty,  to  certify  the  case 
to  the  district  court  for  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  81, 
Cent  Dig.  SmtiiXB  of  the  Peace.  SS  88-07.] 

2.  Same— Appeal— JuBiSDicTion. 

Where  a  justice  of  the  peace  dismisses 
a  case,  instead  of  certifying  It,  as  required  by 
the  above  sections,  and  toe  blalDtiff  appeals 

fenerally  from  the  judgment,  the  district  court 
.as  jurisdiction  to  try  the  action. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Richland  Coun- 
ty; Frank  F.  Allen.  Judge. 

Action  by  Hennlng  Johnson  against  Erlck 
E^lckson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed. 

McCnmber,  Forbes  A  Jones,  for  appellant 
Pnrcell,  Bradley  &  Divet,  for  respondents. 

TOUNO,  J.  This  action  was  bronglit  In 
justice  court  to  recover  damages  to  real 
property.  The  defendants  answered  Jointly, 
and  all^^  that  the  acts  complained  of  were 
done  In  constructing  and  Improving  a  pnbllc 
highway,  and  that  the  place  where  they  were 
done  was  a  regularly  established  highway. 
Both  the  complaint  and  answer  were  verified. 
A  trial  was  had.  and  both  parties  introduced 
evidence,  from  wMch  the  justice  found  "as 
a  matter  of  fact  that  the  land  In  question 
*  *  *  is  on  the  section  line  and  Is  a 
regularly  laid  out  highway,  •  •  and 
entered  judgment  dismissing  the  action  and 
awarding  costs  to  the  defendants.  The  plain- 
tiff perfected  a  general  appeal  from  the  Judg- 
ment in  pursuance  of  which  the  justice 
certified  to  the  district  court  the  summons 
and  return  of  serrlce,  the  complaint  and  an- 
swer, and  a  copy  of  his  docket  The  clerk 
of  the  district  court  placed  the  case  upon 
the  calendar  for  the  next  r^ular  term  of 
court  When  the  case  was  reached  for  trial, 
counsel  for  defendants  made  and  filed  a 
written  motion  "to  dismiss  this  action  npon 


the  ground  that  the  court  has  no  jnrladlctlon 
of  the  subject-matter  thereof,  for  the  reason 
that  the  justice  court  In  which  said  action 
originated  had  no  Jurlsdlctiou  of  the  anbject- 
matter  thereof,  because  said  action  Inrolves 
a  question  of  the  title  and  boundary  of  real 
property."  The  motion  was  granted,  and 
judgment  was  entered  dismisglng  "said  ap- 
peal and  plaintiff's  action,"  and  awarding 
the  defendants  the  costs  and  disbursements 
of  both  courts,  amounting  to  $89.10.  The 
plaintiff  has  appealed  from  the  judgment 

The  question  presented  is  one  of  procedure. 
Counsel  for  appellant  contend  that  the  dis- 
trict conrt  had  Jurisdiction,  and  tliat  tbe  dis- 
missal was  error.  In  our  opinion,  the  con- 
tention is  sound  ■  and  must  be  sustained. 
Counsel  for  defendant  to  support  their  con- 
tention that  the  district  court  was  without 
jurisdiction,  rely  upon  the  rule  that  tbe  dis- 
trict court  by  virtue  of  an  appeal,  sncceeda 
only  to  the  jurisdiction  of  the  justice  court, 
and  that  where  the  justice  court  haa  no 
jurisdiction,  the  appellate  court  acquires 
none.  See  Yidger  v.  Nolin,  10  N.  D.  353,  and 
cases  cited  on  page  860,  87  N.  W.  503,  on 
page  506;  also,  Wagstaff  t.  Challlss,  31  Kan. 
212,  1  Pac.  631.  In  cases  comtog  within  tbe 
rule  no  jurisdiction  Is  transferred  tbe 
appeal.  The  &:rot,  as  applied  to  tbla  caae^ 
lies  in  the  assumption  that  under  our  present 
statute  a  justice  of  the  peace  baa  no  Juris- 
diction whatever  wl^  a  question  of  tbe  title 
to.  or  boundary  of,  real  property  arises. 
Counsel's  positlfni  would  have  been  correct 
under  section  6670,  Bev.  Codes  1890,  prior  to 
Its  amendmwit  As  tiie  statute  then  stood, 
tbe  introduction  of  a  qneation  of  title  or 
boundary  caused  a  complete  loss  of  Jttrisdie- 
tlon,  save  for  tbe  one  purpose  ot^terliv  *■ 
judgment  of  dismissal  and  for  costs.  But 
as  amended  by  ctaaptw  201,  p.  2S0,  Laws 
1001,  the  justice  not  only  has  antborlty,  bnt 
It  is  made  his  duty,  to  transfer  tbe  case  to 
the  district  court  The  section  as  amended 
reads  as  follows :  "A  question  of  title  to.  or 
boundary  of,  real  property  cannot  be  deter- 
mined in  a  Justice's  court,  and  when  sn^ 
question  arises  upon  a  material  issue  Joined 
as  prescribed  In  the  preceding  section,  or 
when  such  question  arises  by  controversy  in 
the  evidence  as  to  a  fact  material  to  tbe  de- 
termination of  the  issues  in  tbe  action,  tbe 
justice  must  discontinue  the  trial  and  forth- 
with certl^  and  transmit  to  the  district 
court  of  his  county  all  the  pleadings  and 
papers  filed  with  him  in  such  action;  for 
which  transcript  the  Jtiatlce  shall  receive  one 
dollar  to  be  paid  by  the  plaintiff.  Snch 
transcript  shall  be  filed  in  the  district  court 
at  tbe  cost  of  plaintiff;  and  thereui>on  the 
district  court  shall  have  the  same  jurisdic- 
tion over  such  "action  as  if  It  had  been 
originally  commenced  therein.   ♦   •  •" 

In  this  case  the  justice  not  only  bad 
autboilty  to  transfer  the  case  to  tbe  district 
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court  bvt  it  wm  his  express  Huiy  to  de  so. 
Tbe  distinction  between  this  case  and  those 
where  tbere  Is  ne  jnrlsdlctlon  or  no  anthori^ 
to  transmit  is  a^iarent  In  socb  c^ses  tbere 
Is  neither  rixfat  nor  duty  to  certl^  tbe  case, 
and,  of  course,  an  a^eal  would  not  give 
Jurlsdlctitm.  But  In  tills  case  It  was  tbe  duty 
of  the  Justice  to  certify  tbe  case  to  the 
district  court,  and  that  court  had  authority 
to  try  It  The  justice  erred  in  dismissing 
the  action.  He  should  have  certified  it  Tbe 
same  result  has,  however,  been  accomplished 
by  the  appeal,  and  the  case  baa  been  trans' 
ferred  to  the  district  court  for  trial.  The 
district  court  would  have  acquired  Jurisdic- 
tion under  a  regular  certlllcate  by  the  filing 
of  the  papers,  as  required  by  section  6670, 
Bupra.  All  this  has  been  done  under  this 
appeal.  The  proceedings  are  Irregular,  but 
were  made  so  by  tbe  error  of  tbe  justice  in 
rendering  a  Judgment  of  dismissal,  Instead  of 
certifying  tbe  case,  and  for  this  error  the 
plaintiff  is  In  no  way  responsible.  If  It  ap- 
peared that  the  failure  of  the  Justice  to  certi- 
fy was  because  of  plalntifTs  refusal  to  pay 
hint  the  statutory  fee  for  bis  services,  a 
different  question  would  be  presented.  In 
this  case  no  such  excuse  Is  offered.  -  Tbe  act 
of  the  Justice  in  dismissing  the  action  was 
not  tbe  result  of  any  failure  or  refusal  to 
pay  this  fee.  Tbe  purpose  of  the  amended 
statute  was  to  prevent  dismissals,  and  to 
furnish  an  easy  method  of  transfer  of  Juris- 
diction to  the  district  court.  We  are  of 
opinion  that  when  a  Justice  has,  by  disre- 
garding the  statute,  made  It  necessary  to  ap- 
I>eal,  the  district  court  acquires  Jurisdiction, 
and  that  it  is  error  for  tbe  district  court  to 
refuse  to  entertain  the  action  and  to  dismiss 
the  appeal,  and  this  view  is  in  harmony 
with  the  opinion  of  other  courts  under  simi- 
lar statutes.  Douglass  v.  Easter,  32  Kan. 
496,  4  Pac.  1084;  Lyman  T.  Stanton,  S9  Kan. 
443,  18  Paa  S13;  Santa  Barbara  v.  Hldred,  95 
Cal.  S81,  30  Pac.  562;  Hart  v.  Camall-Hop- 
klna  Co.  (CaL)  85  Pac.  683.  Tbe  test  of  the 
jurisdiction  'of  the  appellate  court  to  try 
the  case  pursuant  to  an  appeal,  It  will  be 
seen,  ta  whether  It  was  the  duty  of  tbe  Jus- 
tice to  certify  It  to  that  court  On  ttiis  point 
In  connection  with  the  cases  above  cited, 
see  Wagstaff  t.  Challis  (Kan.  Sup.)  1  Pac 
631,  and  Santa  Barbara  v.  Stearns,  61  CaL 
499. 

The  district  court  will  reverse  its  Jnds- 
ment  and  reinstate  the  action.  All  ooiunir. 


OBTIK  et  si.  T.  CA8SELMAN. 

(Supreme  Court  of  North  Dakota.  Ose.  20, 
1906.) 

1,  EVIDEKCB  —  JdDICIAI.  NOTICT  —  STAND- 

ABD  Time. 

It  is  a  fact  of  which  the  court  takes  Judi- 
cial notice  that  ''standard"  or  "railroad"  time 
la  tbe  system  for  designating  time  which  has 
106N.W^70 


been  In  geaeral  nss  In  tiUs  Jurbdletion  since 

territorial  days. 

2.  Time— Nonci  of  Foreclostthk. 

"Two  o'clock  p.  m."  in  a  notice  of  fore- 
clomire  sale  In  1896,  must  be  taken  to  mean  2 
o'clock  in  the  afternoon,  standard  time. 

S.  MOBTOAaES— FOBECLOSUBE    BY  AdVEBTIBE- 

MENT— Notice. 

Section  5848,  Rev.  Codes  1895,  reducing 
the  period  of  time  previously  reonired  for  pub- 
lication of  the  notice  of  sale  in  foreclosures  by 
advertisement  applies  to  all  foreclosures  by 
advertisement  made  after  the  revision  took  ef- 
fect, even  though  the  mortgage  being  foredosed 
was  executed  before  that  time. 

[Ed.  Note. — For  cases  in  point  see  vol.  85, 
Cent.  Dig.  Mortgages,  §S  1014,  1063.] 

4.  CONSTITUTIONAI.    LaW    —   ObLIOATION  OF 
CONTBACT. 

Section  5848,  Rev.  Codes  1895,  did  not, 
as  to  previously  existing  powers  of  sale,  im- 
pair the  obligation  of  any  contract 

[Ed.  Note. — For  casea  in  point,  see  vol.  35, 
Cent  Dig.  Mortgages,  S  1014.] 

5.  MOBTOAOES  —  POWKB  OF  SAI.E— BNFOBCE- 
UENT. 

The  stipulation  In  a  morteage  conferring 
a  power  of  sale  in  case  of  default  gives  a  reme- 
dy which  must  be  exercised  agreeably  to  the 
statutes  relating  thereto  in  force  when  the 
remedy  is  invoked. 

[Ed.  Note. — For  cases  in  point  see  vol.  85, 
Gent  Dig.  Mortgages,  {  1014.] 

(Syllabus  1^  the  Court) 

Appeal  from  District  Court  Nelson  Coun- 
ty; C.  J.  risk,  Judge. 

Action  by  Knud  Orvlk  and  Ole  G.  Olson 
against  John  Casselman.  Judgment  for 
plaintilfs,  and  defendant  appeals.  Affirmed. 

W.  H.  Standlsh,  for  appellant  Scott  Rex. 
for  reapondcnte. 

ENQERTTD,  J.  l^ls  Is  an  appeal  by  de- 
fendant from  a  Judgment  for  plaintiffs  In 
an  action  to  quiet  title.  Flalnttffs  derived 
their  title  from  a  sale  of  the  land  in  proceed- 
ings to  fbredose  a  mortgage  therem  by  ad- 
vertisement The  mortgage  was  executed 
and  recorded  in  1894.  The  fweclosure 
proceedings  culminating  in  the  sale  were  In- 
stituted in  1896.  It  is  conceded  that  unless 
tbat  sale  was  Invalid  for  one  or  both  ot  the 
two  reasmiB  b««lnafter  stated,  the  Judgment 
confirming  plalntUTs  title  is  right  Defmd- 
ant  attacks  the  sale,  first  because  then  was 
an  Insnffldent  publication  of  the  notice 
of  foreclosure;  and,  second,  because  the  sale 
was  made  28  minutes  before  tbe  time  stated 
in  tbe  notice. 

Tba  notice  stated  that  the  sale  would  be 
made  at  "2  o'clock  p.  m."  of  the  day  named. 
The  sale  was  actually  made  at  2  o'clock  In 
tbe  afternoon,  according  to  standard  or  rail- 
road time,  which  at  Lakota,  tbe  county 
seat  of  Nelson  county,  where  the  sale  took 
place,  Is  about  28  minutes  faster  tb.an  "sun 
time."  Appellant  asserts  tbat  tbe  time  stat- 
ed in  tbe  notice  must  be  taken  to  mean  two 
hours  after  the  sun  bad  passed  the  meridian 
at  that  place,  and  bence  the  sale  was  made 
nearly  half  an  hour  too  soon.  Tbe  use  of 
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"itandard"  time  in  dedsnatlDg  Om  boor 
of  tbe  day  taas  been  the  universal  usage 
in  this  state  since  twrltorlal  times. 
The  court  takes  judicial  notice  of  that  usage. 
Bev.  OodM  1890,  I  571Se,  suM.  30.  After 
tbe  general  use  of  solar  time  became  obsolete, 
the  abbreviations  **a.  m."  and  "p.  m."  In 
designating  time  remained  in  use  to  distln- 
gniah  between  forraoon  and  afternoon.  In 
1806  tbe  accepted  meaning  of  tbe  expression 
**2  p.  m."  was,  as  It  la  now,  2  o'clock  in  tbe 
afternoon,  standard  time.  That  was  Its 
meaning  in  this  notice,  as  It  would  be  under- 
stood In  tbls  state  at  that  time  by  every 
one  of  sufficient  IntelUg^ce  to  read  it.  We 
hare  not  overlooked  tbe  decisions  on  this  sub- 
ject In  Georgia,  Nebraska,  and  Iowa.  Hen- 
derson V.  Reynolds,  84  Oa.  159,  10  S.  E. 
T34,  7  L.  R.  A.  327;  Searles  v.  Averboff,  28 
Neb.  6G8,  44  N.  W.  872;  Jones  v.  Insurance 
Co.,  110  Iowa,  76,  81  N.  W.  188,  46  L.  R.  A. 
860.  Tbose  decisions  bave  no  bearing  on  this 
case,  because,  although  tbe  standard  time 
may  not  bave  been  adopted  by  usage  In  tbose 
several  states  at  the  time  those  decisions 
were  rendered,  there  Is  no  doubt  in  this  state 
as  to  tbe  universal  adoption  of  that  syatem 
of  computing  and  designating  time. 

The  objection  to  tbe  sufficiency  of  the 
notice  is  equally  as  devoid  of  merit  as  the 
objection  with  respect  to  the  time  of  sale. 
It  Is  admitted  that  tbe  notice  was  sufficient 
In  form,  and  was  published  six  times,  once 
in  each  of  six  successive  weeks  before  the 
sale;  but  the  sale  took  place  on  the  fortieth 
day  after  the  first  pnbllcatitm.  This  was  a 
full  cfHnpilance  with  section  6848.  Bev.  Codes 
1896,  as  construed  in  McDonald  v.  Nordyke. 
»  N.  D.  290,  83  N.  W.  6.  In  that  case  It  was 
assumed,  both  by  the  court  and  counsel,  that 
tbe  regularity  of  the  foreclosure  was  to  be 
tested  by  tbe  law  in  fwce  when  the  proceed- 
ings were  In  i»rogress.  Appellant  assots, 
however,  that  the  assumption  was  erroneous. 
He  contends  tliat  the  law  In  force  when  tlw 
mortgage  was  given  must  govern,  l>ecauBe 
the  right  to  foreclosure  by  advertisenient 
rests  upon  the  contract  of  the  parties,  and 
hence  tbe  right  to  this  remedy  was  a  contract 
obligation  which  could  not  be  impaired 
SQbseqoent  l^slation.  Under  the  law  in 
force  when  tlie  mortgage  was  given,  it  waa 
necessary  that  at  least  42  days  elqwe  be- 
tween  the  first  publication  and  tlie  day  of 
sale.  Finlaysm  t.  Peterson,  6  N.  D.  587, 
e7N.  W.  0B3,88L.B.A.632,V7  Am.  St 
Bep.  681.  If  the  present  fOreclomre  is  to 
be  tested  that  law,  tlien  It  1>  Told,  be^ 
cause  only  40  days  elapsed  between  tbe  first 
publication  and  tlie  sale.  The  conchision 
reached  by  appellant  la  unsound,  even  if  It 
is  ctmoeded  tiiat  the  fltlpulatioa  tor  tbe 
remedy  of  f oredosure  by  adverttsement  ren- 
Aen  that  remedy  In  any  sense  a  contract 
obligatifm,  BO  as  to  deprive  tbe  Legislature 
of  Its  usual  cwtrol  over  remedies.  Section 
58«S.  Rer.  Codes  1800,  Instead  of  impairing 


the  remedy  or  the  ri^t  to  resort  to  It 
facilitates  the  exercise  thereof.  A  law  which 
renders  the  mortgagees  remedies  more 
speedy  and  easily  exercised  clearly  does  not 
impair  the  mortgagor's  obUgatlons.  The 
stipulation  for  the  cumuIatlTe  remedy  was 
not  for  the  mortgagor's  protection,  but  for 
the  benefit  of  the  mortgagee. 

Another  fallacy  In  appellanlfa  argumeot 
lies  in  the  assumption  that  the  stipulation 
granting  a  power  of  sale  In  case  of  default 
is  an  agreement  that  the  remedy  shall  be  exer- 
cised agreeably  to  tbe  statute  In  force  when  tbe 
mortgage  was  given.  The  manner  of  exercis- 
ing such  a  power  has  always  been  tbe  sub- 
ject of  l^slatlve  regulation  in  tbls  Juris- 
diction, and,  when  i>artlee  stipulate  for  that 
remedy.  It  must  be  presumed  that  they  con- 
template that  tbe  remedy  shall.  like  any 
other  remedy,  be  exercised  agreeably  to  tbe 
statute  In  force  when  the  remedy  is  In- 
voked. Section  4709.  Bev.  Codes  1899,  recog- 
nizes tbe  right  of  tbe  parties  to  omtract  for 
this  remedy;  but  section  4710  expressly  de- 
clares tbat  the  remedy  can  be  exercised  "only 
in  the  manner  prescribed  by  tbe  Code  of  Civil 
Procedure."  These  provisions  have  been  In 
force  since  the  Civil  Code  was  adopted  In 
the  early  days  of  Dakota  Territory.  It  was 
clearly  tbe  Intent  to  reserve  to  the  Legislature 
the  right  to  regulate  the  manner  of  ecercls- 
Ing  tbe  remedy,  and  it  is  equally  clear  tliat 
tbe  statute  in  fwce  when  tbe  remedy  is 
used  must  be  the  one  which  governs  the  pro- 
cedure. 

The  Judgment  is  affirmed.  All  concur. 


MABCK  V.  MINNEAPOLIS,  ST.  P.  ft  a  8. 
M.  BY.  00. 

(Supreme  Court  of  North  Dakota.  Jan.  23, 

1906.) 

Apfbai>— Bbibp— AssiamnziT  of  Bbbous. 

Unless  appellant's  brief  contains  an  as- 
signment of  errors  in  oompliance  with  rale  14, 
Supreme  Coart  Bules  (74  N.  W.  x),  or  tbe 
record  dlaclosea  a  cause  for  relaxation  of  tbe 
rule,  the  Judgment  will  be  affirmed. 

[Ed.  Note. — For  eases  in  point  see  voL  S. 
Cent  Dig.  Appeal  and  Error,  H  S09S,  3004.] 

(Syllabus  by  the  Oourt) 

Appeal  from  District  Court  Ransom  Comi- 
ty;  Frank  P.  Allen.  Judge. 

Action  by  James  C  Marck  against  tbe 
Minneapolis,  6t  Paul  ft  Sault  Ste.  Marie 
Railway  Company.  Jo^^ment  for  plaintiff, 
and  defendant  ai^eala.  Affirmed. 

T.  A.  CurUs  (A.  H.  Bright  of  counsel),  for 
appellant   Cliariea  S.  Ego,  for  reipmidwt 

MOBOAN.  a  3.  TtOm  acdM  was  bnragtat 
to  recover  damages  alleged  to  bav*  been  caus- 
ed, by  the  negligence  of  defendant's  emi^yfs. 
in  ccmsequence  of  wbldi  plaintiira  boiae  was 
struck  by  <me  of  dtfmdanf a  engines  and 
killed.  The  Jury  found  a  verdict  in  tmrrat  of 
the  plaintiff.  A  motion  for  a  new  trial  waa 
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made,  based  on  a  lettled  ttatement  of  case, 

and  denied. 

Tbera  1b  an  entire  tallore  on  tbe  part  of  the 
appellant  to  comply  wltn  rule  14  of  the  rulei 
of  this  conrt  (74  N.  W.  x).  There  are  no 
aBBlgnmenta  of  error  in  the  brief.  The  rule 
Is  further  violated  by  not  making  proper 
reference  to  the  pages  and  folios  of  tne  ab- 
stract where  the  evidence  Is  found  In  support 
of  the  statement  of  facts.  This  rule,  when 
compiled  with,  Is  of  great  assistance  to  tbe 
court  and  exposing  counsel,  and  materially 
facilitates  tbe  work  of  both.  An  entire 
absence  of  compliance  with  this  rule  has 
always  been  held  ground  for  an  afflrmahce 
of  tbe  Judgment,  when  Its  violation  is  not 
sought  to  be  cured  by  timely  amendment,  or 
the  condition  of  the  record  Is  such  as  to  lead 
the  court  to  relax  from  a  strict  enforcement 
of  the  same.  In  this  case  there  was  no  appli- 
cation to  amend,  and  tbe  brief  contains  noth- 
ing in  tbe  way  of  assignment  of  errors.  For 
tbese  reasons  we  decline  to  consider  tbe  ap- 
peal. Tbe  cases  sustaining  such  action  by 
the  court  are  many.  We  cite  tbe  following; 
Henry  v.  Maher.  6  N.  D.  413,  71  N.  W.  127; 
Hostetter  v.  Brooks  Elev.  Co.,  4  N.  D.  357,  61 
N.  W.  49;  O'Brien  v.  Miller,  4  N.  D.  308,  60 
N.  W.  841;  Globe  Investment  Co.  v.  Boyum,  8 
N.  D.  538,  68  N.  W.  339;  Brynjolfson  v. 
Thlngvalla  Twp.,  8  N.  D.  106,  77  N.  W.  284; 
Wilson  V.  Kartes,  11  N.  D.  92,  88  N.  W.  1023. 

The  Judgment  is  afflrmed,  All  concur. 


JACOBSON  V.  RANSOM  COUNTY. 

(Supreme  Court  <tf  North  Dakota.  Jan.  23, 
1906.) 

1.  Connma— AcnoH  bt  Tbbasvbeb — Mon- 

KTB  BXPBNDBD. 

No  liability  exists  against  a  county  for 
inone^  expended  by  a  coenty  treasurer  for  clerk 
hire  in  excess  of  the  compeDsation  therefor 
fixed  by  the  county  commlssionen  as  proiided 
by  sertion  2081,  Bev.  Codes  1699: 

[EkU  Note.— For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Gonntlss.  >  114.] 

Saux— Glxbk  Hib»— Discaxnon  or  Gom- 

H1SS10NBB8. 

Tbe  necessity  for  such  clerk  and  the  com- 
pensatioD  to  be  paid  him  are  matters  within 
tbe  discretion  of  the  commissioners;  and  such 
discretion  will  not  be  reviewed  by  t^e  courts 
in  an  action  for  the  recovery  of  cse  excess  so 
paid. 

<8yllabns  1^  the  Conrt) 

Appeal  frtnn  District  Court,  Sanson  Gotm- 
ty;   Frank  P.  Allen,  Judge. 

Action  by  George  O.  Jacobaon  agalnat 
Ransom  county.  Judgment  for  defendant, 
and  plaintiff  appeals.  ACBrmed. 

Charles  &  Bgo,  for  appellant  Alfred  M. 
Kvello,  Btate's  Atty.,  for  respondent 

MORGAN,  a  J.  The  plaintiff  brings  an 
action  against  the  defendant  coun^  to  re- 
cover moaeya  paid  out  by  him  for  clerk  hire, 
On  January  7,  1901*  the  commissioners  of 


the  county  authorized  Oie  plaintiff,  the  coun- 
ty treasurer  since  January  1,  1901,  to  employ 
a  clerk  at  a  salary  of  $30  per  month  for  that 
year.  The  plaintiff  failed  to  procure  one 
at  that  price  and  employed  one  at  $40  per 
month,  after  be  bad  conversed  with  two  of 
the  Ave  county  commissioners.  These  two 
Individually  indicated  to  blm  that  they  would 
vote  for  payment  of  such  salary  at  $40  per 
month.  In  the  year  1902  the  county  commis- 
sioners authorized  tbe  plaintiff,  as  treasurer, 
to  employ  a  clerk  at  $40  per  month  as  safauy. 
During  that  year  and  subseQuent  years  tbe 
plaintiff  employed  a  clerk,  and  at  times  paid 
him  more  than  $40  per  month.  This  action 
is  brought  to  recover  tbe  excess  paid  by 
him  over  tbe  salary  allowed  by  tbe  commis- 
sioners. The  district  court  found  in  favor  of 
tbe  defendant  and  dismissed  tbe  action. 

In  so  doing  there  was  no  error.  Section 
2081.  Bev.  Codes  1899,  governs  the  rights 
and  duties  of  the  commissioners  in  such 
matters,  and  Is  as  follows:  "If  In  the  Judg- 
ment of  tbe  board  of  county  commissioners 
of  any  county,  it  shall  be  deemed  necessary 
for  tbe  prompt  and  accurate  dispatch  of 
business  in  the  office  of  the  county  treasurer 
that  a  deputy  or  clerk  be  employed  therein 
it  sball  by  resolution  fix  the  number  of 
deputies  or  clerks  to  be  employed  and  tbe 
length  of  time  they  shall  be  employed  to- 
gether with  the  compensation  which  tbey 
sball  receive,  whicb  compensation  shall  be 
paid  monthly  In  tbe  same  manner  as  tbe 
salary  of  the  county  treasurer."  This  section 
delegates  to  the  commissioners  the  power 
to  determine  the  necessity  for  tbe  appohit- 
ment  of  deputies  and  clerks  and  to  fix  the 
duration  of  tbe  appointment  as  well  as  the 
compensation  to  be  paid.  No  power  is  con- 
ferred upon  the  treasurer,  except  to  appoint 
and  employ  the  clerk  or  deputy.  He  has 
no  power  to  determine  tbe  necessity  for 
such  appointment  nor  the  amount  of  com- 
pensation. He  cannot  bind  the  county  as 
to  tnese  matters  any  more  than  any  other 
citizen  can.  The  commissioners  have  charge 
of  all  the  fiscal  affairs  of  tbe  county  and  to 
secure  their  management  in  tbe  t>est  manner. 
Section  1907,  Rev.  Codes  1899.  The  statute 
cannot  be  construed  to  permit  the  treasure  to 
substitute  his  Judgment  for  that  of  the  com- 
missioners as  to  tbe  neceselty  for  a  clerk, 
nor  tbe  compensation,  and  bind  the  county 
by  such  action.  All  such  expenditures  are 
exclusively  within  the  control  of  tbe  com- 
missioners. Discretion  is  vested  in  tbe  com- 
misBloners  as  to  tbese  matters,  and  tbe  same 
will  not  be  reviewed  by  the  courts  In 
actions  such  as  this.  No  absolute  duty  de- 
volves on  the  commisioners  to  authorize  the 
hiring  of  clerks.  The  following  cases  are 
in  point  under  Bimilar  statutes:  Cleary  v. 
Eddy  County,  2  N.  D.  897,  51  N.  W.  686; 
Hendricks  v.  Commissioners,  85  Kan.  483, 
11  Pac.  460;  Peck  v.  Supervisors.  47  Mich. 
477,  11  N.  W.  278;  Oommissioners  v.  StoA- 
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dart,  13  Kan.  207;  Roberta  t.  OommlsBloners, 
10  Kan.  29;  TiUotson  r.  Potter  County  (S.  D.) 
71  N.  W.  754;  THlotson  t.  Potter  County 
(S.  !>.)  S3  N.  W.  623.  The  action  Is  not 
maintainable,  and  was  properly  dlamtssed  by 
the  district  court 
Judgment  affirmed.  All  concur. 


CONTINENTAL  HOSE  CO.  NO.  1  t. 
MITCHELL,  City  Treasurer. 

(Supreme  Court  of  North  Dakota.  Fdi.  11, 
1906.) 

1.  iRjuNonoif— RraiEOT  AT  Law. 

CoartB  of  cQnity  will  not  grant  relief  by 
injunction  in  cases  where  there  is  a  plain, 
speedy,  and  adequate  remedy  at  law. 

[Ed.  Note. — For  cases  in  point,  see  Tol.  27, 
Cent  Dig.  Injunction,  S  15.] 

2.  Sauk— When  Maintainable. 

An  action  for  a  permanent  Injunction 
against  a  city  treasurer  is  not  maintainable 
to  determine  the  rights  of  6re  companies  to 
money  claimed  by  them  under  the  provisions 
of  chapter  208,  p.  265,  Laws  1901. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  Can  County; 
Charles  A.  Pollock,  Judge. 

Action  by  tlie  Continental  Hose  Company 
No.  1  against  Charles  H.  Mitchell,  city 
treasurer.  Judgm«it  for  plaintiff,  and  de- 
fendant appeals.  BeTersed. 

Newman,  Holt  &  Frame,  for  appellant 
Bamett  ft  BitdiardKm,  fw  reqpraident 

MORGAN,  a  J.  This  i»  an  action  for  a 
permauCTt  injunction  agalust  tbe  defendant 
aa  treasurer  of  tlie  city  of  Faqa  Tbe  plain- 
tiff Is  a  fire  cmnpany  duly  incorporated  un- 
der the  laws  of  the  state.  The  plradings 
raise  an  issue  as  to  the  rights  of  tbe  plain- 
tiff to  a  portion  (tf  tbe  2  per  cent  of  tbe  num- 
ey  payable  by  the  state  out  of  the  premiums 
received  upon  policies  Issued  on  property  In 
tbe  city  of  Fargo,  and  the  duUea  of  the  city 
treasurer  In  reference  to  such  money.  The 
right  to  8U(^  money  is  governed  by  the  pro- 
Tlslo'ns  of  chapter  208,  p.  26S,  of  the  Laws  of 
1901,  amending  BectI<His  2461  and  2466  of 
the  Revised  Codes  of  1899.  Said  chapter  206 
prescribes  the  duties  of  said  treasurer  In 
reference  to  said  money  In  tlie  following 
manner:  "And  when  so  recelTed  by  sold 
treasurer  the  same  shall  be  paid  over  to  the 
treasurer  of  each  separate  organised  fire 
company,  or  companies,  in  eoual  proportion, 
who  are  members  in  good  standing  in  the 
Nortli  Dakota  Firemen's  Association,  and 
having  a  membership  of  at  least  fifteen  mem- 
bers for  a  period  of  eight  months  prior  to 
the  date  of  the  certlflcate  of  the  clerk,  as 
provided  in  section  2462,  and  having  tbe 
mana^nient  of  at  least  one  steam,  hand  or 
fire  engine  hook  and  ladder  truck  or  hose 
cart,  upon  the  written  order  of  such  company 
or  companies,  approved  by  tbe  dty  council, 
trustees  or  other  governing  body  of  such  city, 
town  or  Tillage;  provided,  that  In  cities, 


towns'  and  vlllageB  having  a  paid  Are  depart- 
ment, the  amount  so  received  the  dty, 
town  or  TiUage  treasurer  shall  be  placed  in 
a  fund  to  be  disbursed  by  tlie  dty  conndl, 
trustees,  or  oth»  governing  body  of  such 
ci^,  town  or  Tillage  in  maintaining  sndi 
fire  d^artmoot" 

The  complaint  alleges  the  fkcts  which  tlw 
plaintiff  daims  oitltle  it  to  a  portion  of  the 
money  payable  under  the  provisions  of  said 
section.  Upon  Its  right  to  a  permanent  iu- 
Jnnctlon  the  allegations  of  tbe  complaint 
are  aa  follows:  "That  the  defendant  here- 
in threatens  to,  and  the  plaintiff  alleges  that 
be  will.  If  not  restrained  by  this  court,  pass 
said  money  belonging  to  this  plaintiff  to  a 
certain  fund  of  the  dty  of  Fargo,  and  that 
tbe  same  will  thereupon  be  expended  by  tbe 
dty  of  Fargo  without  author]^  of  law  and 
against  the  rights  of  this  plaintiff,  and  to 
plaintiff's  great  Injury."  The  prayer  of  tbe 
complaint  is  as  follows:  "Wherefore  plain- 
tiff prays  judgment  that  the  defendant  be 
forever  restrained  from  placing  tbe  money 
above  described  In  any  fund  of  the  dty  of 
Fargo,  or  in  any  manner  disposing  of  or  us- 
ing the  same,  save  and  except  to  pay  the 
same  to  tbe  plaintiff  berdn,  and  for  such 
other  and  further  relief  as  may  be  Just  and 
equitable."  After  a  trial  on  tbe  merits,  the 
district  court  entered  a  decree  permanently 
restraining  the  defendant  from  disposing  of 
said  money,  unless  by  payment  to  the  plain- 
tiff. The  defendant  has  appealed  from  the 
judgment  and  requests  a  review  of  the  en- 
tire cose  under  section  6630,  Rev.  Codes 
1899. 

Tbe  complaint  does  not  state  facts  suf- 
ficient to  authorize  the  extraordinary  remedy 
or  relief  by  injunction.  It  Is  an  axiomatic 
principle  of  Jurisprudence  that  courts  of 
equity  will  not  Interfere,  In  tbe  adjustnioit 
of  disputed  issues,  where  there  Is  a  plain, 
speedy,  and  adequate  remedy  at  law.  It  Is 
apparent  that  the  defendant  could  not  preju- 
dice the  plaintiff's  r^hts,  if  any  It  lus,  by 
applying  this  mon^  to  some  other  fund. 
Whatever  fund  it  be  applied  to  It  would  still 
be  subject  to  control  by  tbe  dty  coandL  If 
the  treasurw  does  not  apply  It  to  some  other 
fund,  the  plaintiff  would  not  be  thereby  de- 
prived of  Its  right  to  a  share  of  the  moDey. 
The  statute  gives  the  plaintiff  a  rli^t  ta 
such  mon^  if  tbe  facts  exist  that  bring  It 
within  the  tm-ms  thereof.  By  refusing  to 
pay  the  mon^  to  tbe  plaintiff,  or  placbog 
the  same  in  some  other  of  the  dty*B  funds, 
the  plaintUTs  right  thereto  Is  not  dfifieated. 
Under  that  statute  tbe  dty  oonndl  first  pasa- 
es  upon  the  right  of  the  plaintiff  to  sndi 
money,  and  the  treasurer  would  have  no 
right  to  pay  it  to  plaintUF,  unless  the  dty 
council  has  aHtrored  the  order  of  tbe  plaintiff 
company  on  the  dty  treasurer  for  such  moo- 
ey.  Whoievw  mxb  money  comes  into  the 
hands  of  tbe  treasurer.  It  the  plaintiff  sbows 
Itself  entitled  to  it  an  action  at  law  can  be 
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maintained  for  It,  Irrespective  of  what  fund 
the  treaanrer  may  pass  it  to.  The  facts 
are  not,  therefore,  such  as  entitle  the  plain- 
tiff to  relief  In  a  court  of  equity. 

The  Judgment  Is  reversed,  and  the  district 
court  directed  to  dismiss  tlie  action.  AU  con- 

COE. 


McNEAL  T.  VAN  DDSBB. 
(Supreme  Court  of  Michigan.  Dec.  80»  1905.) 

1.  BaU/ — DiSCHABOB  OF  SUBBTT. 

Under  Comp.  Laws,  {  10,048,  Bubsec.  3, 
requiring  the  indorsement  of  an  order  libera- 
ting  the  bail  on  the  second  copy  of  the  tuil 
piece,  and  indorsement  on  a  piece  of  paper  at- 
tached to  the  bail  piece  ia  aufficienL 

2.  Same. 

Comp.  Laws,  {  10,047,  provide!  that  a  de- 
fendant may  aurrender  himself,  or  his  ipecial 
bail  may  surrender  him  In  exoneration  of  ball. 
SectioD  10,048  provides  how  the  surrender  may 
be  made.  Section  10,049  providea  ^at,  where 
a  bail  bond  is  taken  on  the  arrest  of  the  def  esd- 
ant,  tbe  bail  may  surrender  their  principal  in 
the  same  manner  as  provided  with  respect  to 
special  bail,  field  that,  notwithstanding  the 
commencement  of  an  action  against  the  surety 
on  an  appearance  bail  bond  on  forfeiture  of  the 
ball,  tbe  luretjr  may  thereafter  surrender  tbe 
defendant  and  be  discharged. 

Certiorari  to  Circuit  Court,  Shiawassee 
County;  Roy  Durham,  Commissioner. 

Action  by  James  W.  McNeal  against  John 
Van  Duser.  Application  for  certiorari  to  re- 
view an  order  liberating  defendant's  ball 
on  surrender  of  defendant   Writ  denied. 

Argued  before  MOORE,  C.  J.  and  McAL- 
VAT,  GRANT,  BLAIR,  and  HOOKEB,  JJ. 

Walsh  &  Pardee  for  api»ellant  W.  J. 
Parker  and  A.  O.  Richards,  fin-  appellee. 

MOORE,  a  J.  Angnst  11, 1906,  James  W. 
McNeal  brought  suit  against  John  Van  Duser 
by  suing  out  a  writ  of  capias.  On  May  16th 
a  declaration  was  filed  tiioeln.  On  Jane 
28th  the  defendant  was  arrested,  and  an 
appearance  ball  bond  given  In  the  sum  of 
$aOO,  with  Robert  Bowies  as  surety.  On 
Jnne  2Sth  a  copy  of  tbe^  declaratlim  was 
served  on  W.  J.  Parker,  who  had  appmred 
as  atttwney  for  the  defendant  On  Jaly  14th. 
no  special  bail  baving  been  filed  by  defuid- 
ant,  the  plaintiff  took  an  assignment  of  the 
appearance  bail  l>ond  and  commenced  action 
against  the  ball,  Robert  Bowles,  summons. 
On  July  16tb  tbe  attorn^  for  defmdant 
served  on  plalntlfTs  attorney  a  plea  in  tbe 
case  of  James  W.  McNeal  v.  John  Van  baser, 
bat  which  service  was  not  accepted.  On 
Joly  24tfa  the  declaration  was  filed  in  tbe 
actlcm  against  tbe  bail,  and  a  copy  served  on 
defendant's  attom^s.  On  July  21et  the  ball 
surrendered  his  principal  and  cmnmenced 
proceedlms  before  a  drcnlt  court  oonmils* 
sioner  to  be  exonerated  from  liablli^  onder 
the  said  appearance  ball  bond,  and  tbe  com- 
missioner made  an  order  to  show  cause, 
retnmable  on  July  28tb.  why  the  ball  should 
not  be  discharged.   On  July  28th  plaintiff 


.ippeared  before  the  commissioner  and  filed 
five  written  objections,  and  argued  them 
against  the  liberation  of  the  surety.  On 
July  30th  an  order  was  made  by  the  com- 
missioner exonerating  the  ball.  The  plain- 
tiff excited  to  the  ruling,  and  brought 
certiorari  proceedings.  On  August  8th,  In 
the  case  of  James  W.  McNeal  v.  Robert 
Bowles,  the  defendant  filed  bis  plea  to  plaln- 
tlfTs declaration,  making  the  case  at  issue. 

The  objections  made  before  the  commis- 
sioner were  (1)  Because  the  said  appear- 
ance bond  was,  on  July  14,  1905.  duly  as- 
signed from  tbe  sheriff  of  said  county  to  the 
plaintiff,  and  an  action  was  commenced  in 
the  circuit  court  for  said  county  on  the  same 
date  on  said  bond,  and  process  served  on  the 
ball,  Robert  Bowles;  said  action  being  now 
In  progress  for  trial.  (2)  That  by  virtue 
of  said  action  at  law  on  said  bond,  the  right 
to  such  action  being  complete  and  all  the 
proceedings  therein  being  regular,  the  said 
plaintiff  has  elected  his  remedy,  and  there- 
fore, under  the  law  of  this  state  as  it  is  to- 
day, has  waived  his  right  to  pursue  the 
defendant  or  the  sheriff.  (3)  Because  of 
such  waiver  and  election,  to  exonerate  the 
bail  would  be  to  unlawfully  deprive  plaintiff 
of  a  vested  right  and  of  bis  day  In  court, 
and  to  deprive  falm  of  his  property  without 
due  process  of  law,  contrary  to  the  provi- 
sions of  article  6  of  the  federal  Constitu- 
tion. (4)  Because  the  pretended  order  of 
commitment  made  by  the  circuit  court  com- 
missioner to  the  sheriff  to  commit  the  de- 
fendant is  not  indorsed  on  one  of  the  ball 
pieces,  and  does  not  othmvlse  comply  with 
the  statute.  (6)  Because  no  costs  incurred 
in  the  action  on  the  appearance  bail  were 
either  teudered  or  paid  by  the  ball  or  his 
principal  when  tbe  application  for  the  or- 
der was  made.  (6)  And  plaintiff  now  adds 
this  further  objection,  viz.,  that  the  order 
liberating  the  ball  was  not  Indorsed  on  tbe 
second  c<^y  of  the  ball  piece,  as  required 
by  aubsectiw  8,  I  10,048,  Comp^  Lavra.  As 
to  the  last-named  objection,  tlie  order  was 
indorsed  on  a  piece  of  paper  attached  to  the 
bail  piece.  We  tblnk  the  objection  too  tech- 
nical. 

Counsel  say:  "The  question  In  this  case 
is  whether,  aft^  defendants  forfeltuTe  of 
the  condition  in  his  appearance  bail  [the 
15  days  having  elapsed  In  wfaidi  to  file  spe- 
cial bail],  and  plaintiff  has  waived  his  right 
to  proceed  against  the  principal  defendant 
by  electing  to  and  actnally  commmdng  ac- 
U<Hi  against  the  appearance  ball,  the  bail 
has  tile  right  to  be  exonerated  npon  sur- 
render of  his  principaL  Up<m  this  direct 
question  there  Is  no  decision  in  this  state." 
The  provisions  of  our  statute  in  relation  to 
the  giving  of  ball  in  dvll  cases  are  foimd 
in  sections  10,<^  to  10.049.  Comp.  Laws. 
Section  10.047  provides  that  tiie  deftndant 
may  surrraidw  himself;  or  his  special  ball 
may  surrender  him  in  emmeratifm  of  balL 
The  f(dIowlns  secticai  provides  how  tbe  mr> 
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render  may  be  made.  This  section  was 
construed  In  a  case,  almost  the  only  dif- 
ference In  which  from  the  one  before  us  Is 
that  the  special  hall  undertook  to  make  the 
surrender,  while  In  this  case'  the  surrender  Is 
made  the  surety  on  the  ball  bond.  The 
case  la  Morgan  t.  Jones,  117  Mich.  59,  75 
N.  W.  280.  Section  10,049,  Comp.  Laws, 
reads:  "Wben  a  ball  bond  shall  hare  beai 
taken  on  the  arrest  of  a  defendant,  the  bail 
therein  may  surrender  tbtir  principal,  or  be 
may  surrender  himself  In  exoneration  of 
his  ball.  In  the  same  manner,  before  the  same 
officers,  and  with  the  like  effect  as  proTlded 
in  the  preceding  section  with  respect  to 
special  ball."  We  think,  because  of  the 
provision  of  the  statute  Just  quoted,  that 
the  case  is  within  Morgan  r.  Jones,  snpnu 

We  are  of  the  t^lnlon  tiiat  the  action  of 
the  circuit  court  commissioner  was  author- 
ised. 

Writ  denied. 


DODSON  et  si.  v.  DODSON  et  al. 
(Saprenie  Court  of  MichiKSD.  Dec.  80,  1905.) 

1.  WiLU  —  Etidenoe  as  to  Chabacteb  of 

IHOTBUIUNT— DeKD  OB  WlLL. 

A  deed  executed  by  decedent  in  his  life- 
time conveyed  a  present  interest,  and  provided 
that  the  grantee  should,  within  five  years  after 
decedent's  death,  pay  a  apeci6ed  sum  to  a  per- 
son named.  Decedent  held  the  deed,  and  In- 
structed a  aom  to  take  it  after  his  death  and 
record  it.  Beld,  that  parol  evidence  was  not 
admissible  to  show  that  decedent  intended  the 
deed  to  qperate  as  a  will. 

[Ed.  Note. — For  cases  In  point,  see  vol.  49, 
Cent  Dig.  Wills,  8  22ai 

2.  WiLLa— llMDur  Inixuehcb— Fbaud. 

Undue  influence.  Justifying  the  refusal  to 
admit  a  will  to  probate,  may  be  exercised 
through  fraud. 

[Ed.  Note. — For  cases  In  point,  see  vol.  48, 
Cent  Dig.  Wills,  S  375.] 

8.  Bams— Evidence— SunrciBiioT. 

Fraud,  justifying  the  refusal  to  admit  a 
will  to  probate,  may  be  inferred  from  drcum- 
atances  tending  to  show  it 

Error  to  CHrcnlt  Court,  Ionia  County;  Frank 
D.  M.  Davis,  Judge. 

Consolidated  proceedings  by  James  B.  Dod- 
son  and  others  against  Harmon  B.  Dodson 
and  another  for  the  probate  of  the  will  of 
PhlUp  Dodson,  deceased,  and  to  admit  to 
probate  deeds  executed  by  the  deceased. 
Vrom  an  order  denying  probate,  the  propo- 
nents bring  error.  Reversed. 

Argued  before  MOORE,  O.  J.,  and  McAL- 
VAY.  GRANT,  BLAIR,  and  HOOKBR.  JJ. 

Oeo^  IL  NlctwlB  and  D.  0.  Sheldon,  for 
appellants.  Scully  ft  Davis  and  Morse  ft 
Locke,  for  appellees. 

HOOKER,  X  Philip  Dodson,  acUng  under 
the  advice  of  a  scrivener,  execntod  two  deeds 
of  real  estate  and  a  will  disposing  of  his 
personal  property.  He  took  them  to  his  res- 
idence and  put  tben  In  a  drawer.  Before  his 
death  Iw  Instructed  one  of  his  sons,  Bdward, 


with  whom  he  lived,  to  take  the  key  to  the 
draww  after  bla  death,  Irnve  the  deeds  re- 
corded at  once,  and  present  the  will  for  pro- 
bat&  This  was  done.  Two  of  Philip's  sons 
were  given  disproportionately  small  shares 
of  the  property,  and  they  contested  the  wllL 
It  was,  however,  admitted  to  probate,  and 
contestants  appealed.  About  the  time  that 
the  appeal  was  taken,  a  petition  to  admit  the 
deeds  to  probate  was  filed,  and  they  were 
afterwards  admitted  to  probate,  and  an  ap- 
peal was  taken  from  that  order.  Subse- 
quently the  circuit  court  made  an  order  ccm- 
solldattng  the  two  appeals,  and  the  case  was 
tried  before  a  jury,  resulting  in  a  vo^ct  for 
the  contestants,  and  an  orto  was  entered  ad- 
judging that  said  writings  were  not  ttie  last 
will  and  testament  of  Philip  Dodson,  and  an 
appeal  has  been  takoi,  by  two  eons  and  three 
daughters  of  Philip  Dodson,  from  that  order. 
An  Important  question  In  this  case  Is  whether 
the  deeds  can  be  held  to  t>e  a  testamentary  dis- 
position of  the  pn^rty  described  in  theuL 
We  may  premise  a  discussion  of  that  qoeatlaD 
by  the  statement  that  the  circnmstances  un- 
der which  they  were  made,  and  attending 
their  dlqxwition  and  custody,  are  oonvlndng 
that  they  were  so  intoided.  Indeed,  tb^ 
leave  no  doubt  that  such  was  the  testator's 
Intention.  But  the  mle  Is  that  a  testator's 
intention  can  not  be  given  ^ect  as  asalnst 
the  plain  and  unflmblgDous  provisions  of  a 
deed,  and  the  rule  Is  settled  In  this  state 
tiiat  where  there  is  nothing  in  the  Instnunoit 
to  indicate  a  testamoitary  Intent,  but;  <»  tbe 
contrary.  It  la  In  terms  plainly  a  deed  con- 
veying a  present  intwest,  extiindc  evideuce 
is  not  admissible  to  diow  tbe  otmtrary.  Tbe 
subject  is  discasBed  at  lengtb  In  tlw  case 
of  Clay  v.  Layton.  134  Mich.  341, 96  N.  W.  408. 
The  deeds  in  qnMtion  a»taln  similar  provi- 
sos, a  qnestlm  from  one  of  whldi  will  serve 
to  show  Hie  nature  of  boUi:  "Provided,  tint 
the  second  party  shall  within  five  years  after 
the  death  of  said  first  party  pay  to  Hamion  B. 
Dodson,  his  heirs  or  assigns,  five  hundred 
(fSOOJX))  doUais  without  interest  u  follows." 
etc.  In  all  oaer,req)ecta  Hiese  deeds  are  la 
the  ordinary  form  of  deeds  Intended  to  con- 
vey a  present  interest  The  least  that  csn  be 
said  of  them  Is  that  U  deUvered,  they  would 
have  cmveyed  a  presoit  Inttfest  ttwogh  sidh 
ject  to  a  omdltlon  subsequent  It  follows, 
from  tbe  case  of  Clay  t.  Laytoa  and  tbe  ao- 
tboritUe  there  dted,  that  we  must  hold  that 
these  deeds  were  not  subject  to  probate  as  a 
testamentary  dbqMBl Hon  of  pnqwrty.  Wecan- 
not  hold  that  tb^  are  amUgnons,  and  tbue- 
fore  subject  to  explanation  by  extrinsic  evi- 
dence^ without  saying  the  same  of  similar 
deeds  actually  delivered  during  tbe  grantor's 
lifetime,  which  would  be  to  unsettle  tbe  law 
applicable  to  deeds  containing  condltliHis 
subsequent 

We  have  examined  the  testimony  with  care, 
and  feel  JustUled  In  saying  that  tban  Is 
nothing  in  the  record  Justifying  tbe  sub* 
mission  to  tbe  Jury  of  the  questions  of  incom- 
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petency,  Insane  delnelon,  or  monomania.  The 
question  of  undue  Influence  ms.  bowever, 
one  wblcb  It  would  not  bave  been  proper  for 
flw  court  to  detenolne.  A»  the  canee  must 
be  reversed  on  tbe  otber  gnmnds,  it  Is  un- 
necessary to  dlscnsft  tibe  testlmonr  at  leugtb, 
or  to  sa7  more  tban  that  upon  tbe*tbeory 
tbat  the  testator  was  deslgnedlj  deceived  by 
tbe  persons  wltb  wbmn  he  lived  and  otbers  of 
Us  cUldren,  It  was  not  impossible  tbat 
a  Jury  ml|^t  consistently  find  an  Improper 
and  undue  iufloeaice  which  would  Justify  the 
dmlal  of  probate  to  the  will.  In  re  Seymour's 
Estate^  111  Mich.  20S,  09  N.  W.  404;  RIvard 
V.  RIvard.  100  Mich.  98.  66  N.  W.  681,  68  Am. 
St  Bep.  566;  I^n  v.  Dada.  Ill  Mich.  340.  69 
N.  W.  654.  Undue  influence  may  be  exer- 
cised through  fraud.  4  Our.  Law,  1873.  It 
is  needless  to  do  more  tban  state  that  fraudu- 
lent Influence  is  rarely  sasceptible  of  direct 
and  clear  proof,  but  may  be  inferred  from 
circumstances  tendlns  to  show  it 

The  ordw  is  reversed,  and  a  new  trial  or- 
dered. 


PBOPLB  V.  FOX. 
(Supreme  Court  of  Michigan.   Dee.  SO;  1800.) 
1.  INFOBHATION — ^AmENDUBNT.  • 

Whwe  an  information  cbarged  defendant 
with  coDTeyicg  into  a  Jail  a  weai>OD  adapted 
to  aid  a  priaoner  in  eocaping,  and  alleged  that 
tlie  prisoner  named  was  confined  on  a  cliaise 
ot  bniglary,  when  in  fact  he  was  awaiting  trial 
for  (eloaiouBly  breaking  and  entering  a  black- 
Hmith  flhop  in  the  nighttime  with  Intent  to  com- 
mit a  larceny,  the  variance  was  a  mere  tech- 
nical  on&  and  could  be  cured  by  amendment 
as  autlwriMd  by  Comp.  Laws,  {  11,922. 

[I<id.  Note. — For  cases  in  point  sea  voL  1(L 
Cent  Dir.  Escape,  SI  11,  12,  16;  vol.  27,  Gent 
Dig.  Indfctment,  {{  616,  618.] 

2l  CBimNAi.  Law— ETiDsncE— Recoedb. 

Where  defendant  was  charged  with  con- 
veying into  a  jail  a  weapon  adapted  to  aid  In 
the  escape  of  H.,  who  was  then  held  on  a  diarge 
of  breaking  and  entering,  the  files  and  proceed- 
ings In  a  prosecution  against  W.,  who  bad 
pleaded  gailty  to  furnishing  the  weapon  in 
question  with  the  intent  to  aid  in  tbe  escape 
of  H.,  and  the  flies  and  proceedings  In  the 
prosecution  of  H.  for  attempted  murder  while 
in  an  eifort  to  escape,  all  of  which  proceedings 
were  taken  after  the  offense  charged  against 
defendant  was  emnplate,  if  comnutted,  were 
inadmissible. 

8.  Saub  —  iNBTBUcnoNS  —  REquBSTB  Not 
Based  oh  Evidence. 

Where  a  witness  in  a  criminal  ease  gave 
a  reasMi  f<>r  changing  his  testimony  on  the 
second  trial,  a  request  to  charge  which  assumed 
that  ti»  witness  had  changed  his  testimony 
without  giving  a  reason  was  propwly  refused. 

Exceptions  from  Circuit  Court,  Ottawa 
County;  Philip  Padgbam,  Judge. 

John  Fox  was  convicted  of  conveying  Into 
a  Jail  a  weapon  adapted  to  aid  a  prisoner 
In  escaping,  and  lie  brings  excttptSom.  Re- 
versed. 

Ai^ed  before  GRANT,  BLAIR,  MONT- 
GOMEBT.  OSTRANDER,  and  HOOKER,  JJ. 


Bmedloy  ft  Corwin  (DIekema  &  Eollen,  of 
counsel),  for  ai^>eUant  George  A.  Farr. 
Pros.  Atty..  and  John  B.  Bird.  Atty.  Gen., 
ttar  the  Pec^leu 

HOOKBB,  J.  Tbe  respondent  was  convict- 
ed of  the  offense  of  conveying  into  a  Jail 
a  weapon  adapted  to  aid  a  prisoner  In  es- 
caping. In  violation  of  section  11,316,  Comp. 
Laws.  The  biformation  charged  tbat  tbe 
prisoner  named  was  confined  in  the  county 
Jail  npon  a  charge  of  bursary.  This  was 
not  technically  accurate,  as  the  prisoner  In 
question  was  awaiting  trial  tor  feloniously 
breaking  and  entorlng  a  bladumlth  shop  in 
the  nighttime  with  Intuit  to  commit  larceny. 
It  is  claimed  tliat  the  variance  was  fatal. 
Tbe  wwd  'burglary"  has  been  frequently  wed 
by  the  courts  ,to  designate  snCh  a  statutory 
breaking.  And  It  la  ai^ned  with  some  plaiul- 
blUty  that,  aa  the  gist  of  the  offense  Is  the 
furnishing  of  tbe  means  of  escape  to  a 
iwisoner,  the  Information  Is  sufflcenf  whidi 
sets  out  the  gist  of  tbe  offense  In  detail, 
and  designates  tbe  offense  for  wblcb  the 
prisoner  It  held  by  a  term  commonly  applied 
to  it,  and  that  such  designation  could  not 
mislead  tbe  accused.  Without  deciding  that 
this  variance  Is  entirely  Immaterial,  and 
withholding  oar  decision  on  that  point,  wa 
are  agreed  tbat  tbe  technical  variance  can 
be  avoided  1^  an  amendment  of  the  InfOrma- 
tl<m  undw  section  11,922,  Comp.  Iawb,  and 
as  tb»  case  must  be  revwsed  mi  ottier  grounds 
we  find  it  unnecessary  to  decide  tliiB  doubtful 
question. 

Tbe  theory  of  the  prosecution  was  that 
one  WIerda  had  procured  a  revolver  at  re- 
QMiiidentTs  request,  whteh  was  by  him  tnmed 
over  to  tbe  prlsmer  Harris.  On  Uie  first  trial 
of  the  presMit  case  WIerda  gave  testimony 
fovorable  to  reep<Hident.  On  the  second  trial 
be  testified  to  the  facts  as  dalmed  by 
tbe  prosecution.  He  had  In  tSie  meantime 
pleaded  guilty  to  the  charge  of  fttmlshlng  this 
weapon  with  intent  to  aid  In  Harris*  escape. 
The  fliss  and  proceedings  In  the  prosecution 
against  htm,  and  also  tbe  files  and  proceed- 
ings In  a  prosecution  against  Harris  for  at- 
tempted murder  while  In  an  effort  to  escape, 
were  received  against  respondent's  objection. 
We  know  of  no  rule  wblcb  will  Jnstl^  these 
rtillngs.  The  proceedings  were  taken  after 
the  offense  cbarged  against  respondent  was 
CMupIete  If  one  was  committed.  Respondent 
was  no  party  to  the  proceedings,  and  could 
not  be  bound  by  them. 

The  defendant's  request  to  charge  was 
properly  refused,  for  the  reason  that  It  as- 
sumed tbat  the  witness  Wierda  bad  changed 
bis  testimony  without  giving  any  reason, 
when,  in  fact,  be  did  give  a  reason.  The 
charge  was  fair,  and  not  subject  to  tbe 
criticism  made. 

For  the  error  pointed  ont,  the  conviction 
Is  reversed,  and  a  new  trial  ordered. 
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PEOPLE  V.  DIBTBRIOH. 
(Snpreme  Oomt  of  Michigan.   Dec  30,  1905.) 

Intoxicating  Liquobs  —  Offenses  —  In- 
dictment— Date  of  Offense— Vabiancb. 
On  a  prosecution  for  CTzaging  In  the  retail 
liquor  business  without  a  license,  the  i>eople 
are  not  limited  to  proof  of  an  offense  committed 
on  the  precise  i^te  named  in  the  Information. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  {  207.] 

Error  to  Circuit  Court,  Emmet  County; 
Franli  Shepherd,  Judge. 

Gottlieb  DIeterlch  was  cooTlcted  of  vio- 
Iatin£  the  Uqvor  law,  end  brings  error.  Af- 
firmed. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERT,  OSTRANDER,  and  HOOKER,  JJ. 

M.  F.  Gulnon,  for  appellant  Wade  B. 
Smith,  Pros.  Atty.,  for  the  People. 

MONTGOMERY,  J.  The  principal  ques- 
tion In  this  case  Is  whether  tbe  court  oagbt  to 
have  charged  that  the  jury  must  acquit  tbe 
respondent,  unless  they  were  satisfled  beyond 
a  reaacmable  doubt  that  on  the  Uth  of 
Octt^tw,  1904,  the  reiqKHidait  was  engaged  In 
the  business  of  selling  Intoxicating  liquors  by 
retail,  without  baring  paid  tiie  tax  required 
by  law  to  be  paid  upon  such  business;  the 
11th  day  of  October  being  the  date  alleged  in 
the  information  as  tbe  time  when  the  offense 
was  committed. 

Detendant'B  counsel  contaided  below,  and 
contends  here,  that  the  prosecotloa  was  limit- 
ed to  the  precise  date  named  In  the  declara- 
tion. The  drcult  Judge  held  otherwise.  In. 
ttala  no  aror  waa  committed.  People  t. 
Ten  Blsbof,  92  Mich.  167,  52  N.  W.  297. 

Complaint  Is  also  made  of  the  admission  of 
proof  of  iHOTlouB  sales  to  establish  a  sub- 
stantlve  offoise.  The  answer  to  this  com- 
plaint is  that  tbe  record  my  clearly  sbowa 
that  the  testimony  was  not  received  by  the 
court  or  tendered  by  tbe  prosecator  aa  proof 
of  a  substantlTe  offense. 

No  error  appeua.  Judgment  is  affirmed. 


GODDB  et  al.  t.  MARVIN  et  at 
(Supreme  Court  of  Michigan.  Dec.  30,  1905.) 

Insane   Persons  —  JnooiuHT  —  Bquitablb 

Relief. 

Where,  in  'an  action  against  an  Insane 
person  on  a  note,  ft  appearea  that  the  sum- 
mons was  served  on  htm,  that  no  guardian  ad 
litem  was  appointed,  that  the  fact  of  his  in- 
RfiDity  was  not  made  known  to  the  court,  that 
none  of  the  heirs  nor  tbe  general  guardian 
knew  of  the  suit  or  of  the  judgment  therein 
till  after  the  defendant's  death,  and  that  the 
statute  of  limitations  would  have  been  a  good 
dpfpnse  to  the  suit,  the  judgment  against  him 
will  be  set  aside  at  the  suit  of  hia  administrator. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Insane  Persons,  }  182.] 

Appeal  from  Circuit  Court,  Kalamazoo 
Coun^,  in  Chancery;  John  W.  Adams, 
Tudge. 

Suit  by  George  ff.  Godde,  admlnlstratnr  ct 


tbe  estate  of  EUdiard  D.  Or^ry,  and  otticrs, 
against  Hairy  M.  Marvin  and  otben.  From 
a  Judgment  In  faTor  of  deftttdants*  com- 
plainants a|%)eaL  Reversed. 

Argued  before  GRANT,  BLAIB,  MONT- 
GOMBRT,  OSTRANDBSR,  and  HOOKER, 
JJ. 

A.  M.  &  C.  H.  Steams,  for  appdlanta.  D. 
O.  French,  for  appellees. 

BLAIB,  J.  The  biU  In  tbia  case  la  filed 
to  vacate  a  Judgment  recovered  against  Rich- 
ard D.  Or^wy  In  bis  llfeUme  upon  a  prcmis- 
Bory  note  executed  by  said  Gregory  and  Us 
brother,  Enoch,  April  19,  1892,  due  one  year 
after  date.  The  note  was  made  entirely  for 
the  benefit  of  Enoch,  who  received  and  used 
tbe  money  borrowed.  On  April  10,  1894, 
Enoch  paid  tiie  interest  to  date,  which  was 
Indorsed  upoa  the  note.  On  January  20, 
1898,  the  probate  court  tor  Kaiamaaoo  conn* 
ty  duly  adjudged  Bldiard  D.  GregcR7  to  be 
an  insane  person,  and  he  waa  admitted  to 
the  Asylum  Cor  the  Inaane.  On  Mardi  K, 
1898,  said  court,  ^torminlng  that  said  Grec- 
ory  was  an  insane  and  maitally  Ineompetoit 
person,  duly  appointed  one  Ohaa.  O.  Wood 
to  be  guardian  ot  his  pnaon  and  estate. 
Rldiard  D.  Gregory  cmtinued  to  be  Insans 
and  mentally  Incompetent,  an  inmate  of  ttn 
asylum  and  under  gnardiansbtp,  to  tbe  day 
of  bis  death.  Hauy  U.  Harvhi,  the  payee 
in  the  note,  knew  of  the  mental  ccmdlti<m  af 
Richard  Gregory  and  that  he  was  under 
guardianship,  and  bad  talked  with  the 
guardian  about  the  note  before  liringing  suit 
thereon.  On  April  17,  1900,  Marvin  broo^ 
suit  on  the  note  agaliut  Rldiard  and  BnodL 
The  snimntnis  was  sorved  on  Bidiard  at  tbe 
asylum.  No  guardian  ad  litem  was  ap- 
pointed, nor  was  the  court  acquainted  with 
the  fact  that  Richard  was  Insane,  and  hi- 
competwt  mentally  to  defend  the  suit 
None  of  the  heirs  was  notified,  nor  was  tbe 
gsieral  guardian,  and  none  of  tbem  knew 
of  tbe  suit  or  that  a  Judgment  bad  beeo  rm- 
dered  until  aftnr  the  death  of  Ricbard,  Sep- 
tember 9, 1903,  and  tbe  appointment  of  an  ad- 
ministrator on  the  2l8t  day  of  January,  1901, 
who  filed  tbe  bill  of  complaint  herein  Mardi 
14,  1901.  Tbe  declaration  in  tbe  suit  « 
the  note  was  filed  July  2.  1900.  and  <hi  tbe 
same  day  default  was  entered  as  to  both  de- 
fendants. On  December  4,  1901,  an  execn- 
tlon  levy  was  made  upon  the  homestead  of 
said  Ricbard,  consisting  of  71  acres,  of  the 
value  of  about  $3,000. 

It  was  conceded  upon  the  argument  that 
equity  has  Juriedtctlon  of  a  suit  of  this  <4iar- 
acter,  and  that  the  sole  questlMi  for  our  de- 
termination waa  whether  such  injustice  had 
been  done  as  to  authorize  a  court  of  equity 
to  set  aside  the  Judgment  of  tiie  court  of  law. 
"It  Ib  well  understood  that  before  a  chancery 
court  will  Interfere  with  a  Judgmmt  at  law  it 
must  be  made  v^  clearly  to  appear  that  an 
injustice  baa  beoi  done."  Mntiler  t.  Maishr 
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116  MJcb.  875.  74  N.  W.  618;  Ftim  t.  Adams 
<Mlch.)  101  N.  w.  533.  The  only  deCttiM 
wbicb  Rlcbard  D.  Gregory  btd  was  tlw  stat- 
nte  of  limitations,  tmt  this  vas  an  absolute 
defouM^  wlilcb  iHreclnded  any  nooray  what- 
ever. As  between  himself  and  his  brother, 
It  was  Enoch's  duty  to  pay  the  note,  and  he 
was  an  accommodation  maker.  By  the  pro- 
ceedings taken  be  was  deprived  of  a  statu- 
tory protection  which  wonld  have  saved  blm 
harmless,  and  It  wonld  be  a  strange  doctrine 
that  should  annomice  that  sndi  deprlTatlcm 
of  statutory  rights  wwked  no  Injustice  in 
the  Tlew  of  a  court  of  equity.  np<ni  tbe 
testimony  In  the  record  before  us,  if  Richard 
D.  Gregory  bad  been  represented  and  had 
propwly  presented  his  defense  of  the  statute 
of  Umltatl<mB,  the  court  must  have  directed 
a  Terdlct  in  his  fSTor.  Enoch  Gregory  testf- 
fled  that  he  paid  the  Interest  when  bis  broth- 
er Richard  was  not  present,  and  that  Ri<^ 
ard  had  nothing  to  do  with  the  payment 
whaterer.  Tlie  only  testimony  gtvea  in  be- 
half of  the  plaintifl  was  that  of  Mr.  Rora- 
beck,  an  employ^  of  Marvin,  as  follows: 
"Q.  NOW,  th^  Is  an  Indorsement  tax  tbe 
back  of  9401  A.  Yes;  that  is  the  Interest 
for  two  years.  It  seems  to  be  dated  as  paid 
at  tbe  end  of  Just  two  years.  Q.  Were  you 
present  when  that  Interest  mon^  was  paid? 
A.  I  must  have  been,  as  that  Indorsement 
on  tbe  back  is  in  my  handwriting.  I  think 
they  both  came  to  the  bank.  I  think  Enodi 
paid  tbe  money.  That  Is  my  Impression, 
that  they  both  came  down.  It  la  the  best 
of  my  recollection  that  Richard  was  with 
him."  The  most  that  can  be  claimed  for  this 
testimony  Is  that  It  shows  that  Richard  was 
present  when  Enoch  paid  tiie  money.  Tbe 
mere  presence  of  Richard  when  the  interest 
was  paid  was  not  sufficient  to  keep  the  de- 
mand alive  BM  against  faim.  Malnzlngw  v. 
Mohr,  41  Mich.  (»S,  3  N.  W.  183 ;  Insurance 
Co.  V.  BIweU,  111  MIdL  689,  70  N.  W.  384 ; 
Borden  v.  Fletcher's  Estate,  181  Mich.  220; 
81  N.  W.  145. 

As  we  are  satisfied  that  a  trial  of  the  suit 
at  law  must  result  in  a  Judgment  In  favor  of 
complainants  in  this  suit,  a  decree  will  be 
entered  vacating  the  Judgment  In  that  suit 
as  to  Rlcbard  D.  Gregory,  and  avoiding  all 
proceedings  thereunder,  or  in  enforcement 
thereof,  as  against  him  or  his  estate.  Com- 
plainants wilt  recover  their  costs  in  both 
courts. 


JORDAN  T.  THORP, 
(Supreme  Court  of  Michigan.  Dee.  80,  lOOS.) 

IffUMICIPAL    COBPOBATIONS  —  TRESPASS  —  R»- 

uovAi,  or  Sidewalk  bt  Obdbb  or  Oftt. 
A  cit7  officer  was  Boed  for  trespass  \n  re- 
moving  a  Bldewalb  constrocted  by  the  city  in 
front  of  plaintiff's  lot  The  citj  conDcil,  on 
plaintiff  procartns  a  decree  adjadglng  void  the 
tax  leried  (or  the  cost  of  the  walk,  ordered  its 
removal,  and  the  officer  acted  In  compliance 
therewith,  fl'eld  to  constitute  a  trespass. 

[Ed.  Note.— For  cases  in  point,  see  vol.  86, 
Gent.  Dig.  Mnnlclpal  Gorporatlons,  f  1S53J 


Error  to  Oircnlt  Court;  Bay  County;  Theo- 
dore F.  Shepard,  Judge. 

Action  by  Andrew  Jordan  against  William 
H.  Thorp.  There  was  a  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Reversed. 

Argued  before  GRANT,  BLAIR,  MONT- 
OOMERT,  OSTRANDER,  and  HOOKER, 
JJ. 

Fred  W.  De  Foe  (M.  L.  Courtrlght.  of  coun- 
sel), for  appellant  S.  G.  Houghton  (Lee  E. 
Joslyn,  of  counsel),  for  appellee. 

OSTRANDER,  J.  The  City  of  West  Bay 
City  ccmstructed  a  cement  sidewalk  In  the 
street  In  front  of  plaintiff's  lot  and  levied 
a  tax  therefor,  which,  upon  objection  by 
plaintiff  in  proceedings  ft>r  a  decree  against 
tbe  lot,  was  held  void.  TheretiiKm  defend- 
ant, straet  commissioner  of  tbe  dty,  ranoved 
tbe  walk  and  laid  it  In  front  of  other  prop- 
erty. The  fee  of  the  street  is,  by  the  terms 
of  the  dedlcathm  of  the  plat,  lu  tbe  city.  The 
dedication  is  claimed  to  be  Ineflectnal  to 
convey  OKb  fee  title.  Plaintiff  sued  defi- 
ant in  trespass,  alleging  that  on  May  1. 1904. 
and  on  divers  other  days  betwera  that  day 
and  commencement  of  suit,  defendant  with 
force  and  arms  entered  upon  lands  of  the 
plaintiff,  of  wblcb,  subject  to  an  easement 
in  tiM  public^  he  was  ownor  in  fee.  and  bn^e. 
tore  up,  uid  carried  away  tbe  sidewalk. 
With  tbe  plea,  notice  was  given  that  what- 
ever defendant  did  was  done  in  bis  official 
cbaractor  and  under  ln8tructl<ma  from  the 
d^,  and  that  plaintiff  owned  ndther  tbie  land 
nor  tbe  sidewalk.  Tbe  case  coming  on  for 
trial  in  tbe  plrcnlt  court,  a  vecdict  for  de- 
ffendant-was  directed. 

Tboe  are  14  assignments  of  orror,  tbe 
only  one  relied  upon  being  the  last,  which  Is 
that  the  court  orred  in  directing  a  verdict 
for  defendant.  The  testimony  offered  on 
the  part  of  plaintiff  tended  to  show  that, 
finding  the  street  commissioner  eng^ed  In 
breaking  ttie  walk  into  sections  and  prepar- 
ing to  r«nove  it,  plaintiff  Interfered.  Atba 
oonsnltatlon,  the  walk  was  so  replaced  that 
plaintiff  could  use  his  premises,  and  the 
agreement  reached  ttiat  nothing  further  be 
done  until  after  action  by  the  connctL  Plain- 
tiff explained  that  if  some  reqionslble  party 
undertook  to  remove  tiie  walk  he  should  not 
resist  At  tiw  next  meeting  of  the  coun- 
cil, which  was  April  18,  1904,  the  commis- 
sioner (defendant)  was  Instructed  to  remove 
the  walk  and  place  It  In  front  of  prop- 
trty.  It  was  aftM>wardB,  and  ou  or  about 
April  20tb,  that  tbe  walk  waa  taken  away. 

It  Is  said  by  counsel  for  d^ndant  that. 
Independent  of  otlun-  considerations.  Judg- 
ment must  stend,  because,  under  tbe  declara- 
tion, plaintiff  could  show  but  one  treqnw 
prior  to  May  Ist  Gilbert  t.  Komedy,  22 
Mich.  6;  McDIarmld  v.  Oamthers,  84  Mich. 
49.  Having  shown  two,  and  refusing  to  elect 
upon  which  to  stand,  no  verdict  could  be 
entered  for  plalntUE.  In  reply  it  Is  said  that 
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counsel  requested  the  court  to  permit  tbon 
to  amend  the  declaration  so  as  to  allege  a 
trespaas  on  April  Ist  with  contlnnendo.  Tbe 
matter  of  the  amendment  was  disposed  of 
finally    In    tbe    following    manner :  "Mr. 
Joslrn:   We  ask  connsel  for  tbe  plaintUf  to 
now  elect  whether  they  will  claim  a  trespass 
under  date  of  April  IStb,  before  the  meeting 
of  the  common  council,  or  about  April  22d, 
after  the  meeting  of  the  common  council. 
Mr.  Courtrlght:    We  go  on  the  theory  that 
the  declaration  la  treated  as  amended,  and 
the  date  May  lat  Is  April  Ist   The  Court: 
No,  I  have  not   ruled  on  that  yet    I  tbink 
I  will  let  you  stand  on  the  one  trespass  pre- 
vious to  the  1st  of  May.   It  It  a  question  of 
discretion,  and  I  qaeetton  very  much  whether 
the  case  would  warrant  an  amoidment  The 
testimony  is  all  in,  and  If  the  Supreme  Court 
shall  say  that  there  ought  to  be  an  amend- 
ment they  will  treat  It  so,  and  make  the 
amendment  accordingly.   (Exception  taken.)  j 
Mr.  Joslyn:   Which  date  do  you  claim  mxiet  | 
the  trespass,  prior  to  tbe  meeting  of  the  coun-  ! 
oil  on  April  18th  or  after?   Mr.  Courtrli^t:  j 
We  claim  you  cannot  compel  us  to  elect"  i 
The  court  disposed  of  tbe  case  for  reasons  i 
Indicated  by  tbe  following  en»rpt  from  this  ; 
charge:  "The  plaintiff  suffered  no  damage,  j 
He  paid  no  money  for  It   He  protested  I 
against  It  being  built;  declared  he  would  I 
not  pay  for  It,  practically  determined  and  i 
declared  It  was  of  no  benefit  to  bis  prop- 
erty, and  had  never  In  any  way  or  In  any 
manner  expended  anj^tblng  upon  the  walk. 
If  the  city  bad  laid  that  •walk,  or  a  pavement 
along  In  front  of  that  property  in  the  street 
outside  of  tbe  sidewalk  line,  or  built  any 
structure  In  tbe  street  there  of  its  ovrn  voli- 
tion and  without  tbe  concurrent  desire  of 
the  propwty  owner,  they  would  be  entitled 
to  remove  any  such  structure  that  they  had 
built"  The  declaration  charges,  and  tbe 
proof  was  directed,  so  far  as  a  recovery  was 
concerned,  to  a  single  trespass,  which  took 
place  when  the  sidewalk  was  torn  up  and 
carried  away.   Upon  the  authority  of  Rogers 
T.  Randall,  29  Mich.  41.  It  was  error  for  the 
court  to  direct  a  verdict  for  defendant  Tbe 
case  sbould  have  been  submitted  to  the  jury, 
with  proper  Instructions  upon  the  subject  of 
damages. 

Judgment  Is  reversed,  and  a  nmr  trial 
granted. 


DURFBB  V.  RISCH. 

(Supreme  Court  of  Michigan.   Dec.  SO,  1806.) 

Wiixs  —  MAftBiED  Women  —  MABBiAei  aud 
Birth  or  Issue— Revocation. 

Under  Comp  Laws,  {  9270.  declaring  that 
nothing  contained  Id  the  section  shall  prevent 
the  revocation  of  a  will  implied  by  law  from 
subsequent  change  In  tbe  condition  or  circum- 
stances oi  the  testator,  where  testatrix  ex- 
ecuted a  will  while  sole,  ber  subsequent  mar> 
rlage  and  birth  of  issue  resulted  In  a  revocation 
^rppcratlon  of  law,  notwithstanding  section 
0286,  providing  Uiat  a  child  bom  after  tha 


making  of  "his  father's  will  shall  operate  as 

a  revocation  thereof." 

[Ed.  Note. — For  cases  in  point  mo  vol. 
Cent  Dig.  Wills,  H  474-479.1  ' 

Case-made  from  Circuit  Court  Liviugston 
County;  Steams  F.  Smith',  Judge. 

Petition  by  Edith  Dnrfee  for  the  probate 
of  the  will  of  Anna  EL  Rlach.  deceased,  to 
which  Anna  E.  Rlsch,  by  Charles  RIsch.  her 
guardian,  filed  objections.  From  a  judgment 
admitting  the  will  to  probate,  omteatant  ap- 
peals, on  a  case-made  tnm  the  drcait  cnirt 
Reversed. 

Argued  before  MOORQ,  C.  d.,  and  Mc- 
ALVAT,  MONTGOMERY,  OSTBANDER. 
and  HOOKER,  JJ. 

Shields  dE  Shields,  for  appellant  Louis  E. 
Howlett  for  appellee. 

MONTaOMBRT,  J.  On  appeal  from  tbe 
probata  court,  the  circuit  judge  directed  a 
verdict  admitting  the  will  In  question  to 
prolute.   Contestant  appeals. 

Testatrix,  while  unmarried,  executed  tbe 
will  In  question.  She  subsequently  married, 
and  had  Issue,  one  child,  who  snrriTes. 
The  sole  question  is  whether  the  will  of  a 
single  woman  Is  revoked  by  her  subsequeot 
marriage,  followed  by  the  blrtb  of  a  child 
or  children.  Our  statute  of  wills  (section 
9270,  Oomp.  Laws),  which  pre6crit>e8  the 
formalities  required  for  the  revocation  of 
wills,  provides  that  "notlilng  contained  In 
this  section  shall  prevent  the  revocation  Im- 
plied by  law  from  subsequent  changes  In 
the  condition  or  cbrcumstances  of  tbe  testa- 
tor." There  Is  no  doubt  that  at  the  common 
law  the  marriage  of  a  male  testator,  followed 
by  birth  of  Issue,  operated  to  revoke  a  wUL 
This  revocation  was  Imi^led  from  tbe  clian- 
ged  relations  and  obligations  of  the  tesu- 
tor,  and  was  based  upon  the  preamnptioii 
that,  had  the  same  condltlonB  and  obllsatlons 
existed  at  the  time  of  the  execution  of  the 
will  and  been  taken  Into  account  a  different 
will  (If  any)  would  have  been  made.  Page 
on  Wills,  (  282;  Woerner's  Am.  Law  of  Ad- 
ministration  (2d  Bd.)  S  G4.  It  Is  uifficnlt  to 
suggest  any  reason  why  the  same  Implica- 
tion of  a  revocation  should  not  arise  in  case 
of  a  female  testatrix.  Tbe  presumption  that 
bad  the  same  conditions  existed  at  the  time 
of  the  execution  of  the  will  as  existed  later, 
the  disposition  of  the  estate  would  have  been 
different,  Is  certainly  as  strong  in  the  case  of 
a  vrife  and  mother  as  in  case  of  a  husband 
and  father. 

The  proponent  anpies  that  the  rule  as  to 
the  revocation  of  the  will  of  a  female  -was, 
at  the  common  law,  that  ber  sulisequent 
marriage  alone  revoked  tbe  will;  that  since 
by  statute  a  married  woman  may  now  make 
a  valid  will,  and  since  It  Is  generally  tiehl 
that  the  effect  of  this  statute  is  to  abrogate 
the  rule  that  marriage  alone  (In  tbe  case 
of  a  woman)  reveres  tbe  rule,  it  follows  that 
tbere  Is  left  no  common-law  rule  upon  which 
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a  revocation  of  a  wlU  by  a  female  can  be 
predicated.  This  1b  ingenioua,  but  not  con- 
vincing. It  is  true  that  the  w^ght  of  a.ni- 
thorlt;  BUB  tains  the  view  that,  where  stat- 
utes like  our  Married  Woman's  Act  (section 
8690)  exist,  marriage  of  a  feme  sole  does 
not  of  Itself  operate  to  revoke  the  will. 
Kelly  T.  Stevenson  (Minn.)  88  N.  W.  739,  66 
L.  B.  A.  754;  In  re  Will  of  Ward,  70  Wis. 
251.  S5  N.  W,  731,  5  Am.  Bt  Bep.  174.  This 
la  the  role  in  this  state.  N'oyes  T.  South- 
worth.  66  Mich.  ITS.  20  N.  W.  881.  64  Am. 
Rep.  869.  The  common-law  rule  as  to  the 
Implied  revocation  resulting  from  marriage 
of  the  testatrix  rested  upon  the  ground  that, 
after  marriage,  she  could  not  make  a  new 
will,  and  as  a  will  is  ambulatory  during  the 
life  of  the  testator,  the  continuing  purpose 
to  continue  the  win  previously  made  in  force 
could  not  be  presumed  from  mere  inaction 
on  the  part  of  one  who,  because  of  disability, 
could  not  act  Where,  as  in  this  state,  the 
reason  for  this  rule  fails,  the  rule  falls.  It 
does  not  follow,  however,  because  the  mar- 
riage alone  does  not  revoke  the  will,  that 
marriage  and  birth  of  Issue  do  not  The 
abrogation  of  this  rule  places  the  male  and 
the  female  on  the  same  plane  as  to  this;  i.  e., 
that  the  snbsequent  marriage  Aoes  not  of 
itself  revoke  the  will.  But  It  is  Illogical  to 
say,  because  the  existence  of  a  more  re- 
stricted rule  to  the  wills  of  females  pre- 
vented the  application  of  the  gen^i  rule 
of  the  common  law,  that  such  rule  should 
not  be  applied  to  male  and  female  alike, 
when  the  removal  of  the  latter's  disability 
makes  Uie  general  rule  applicable.  Ab  was 
said  of  a  similar  question  in  Lansing  v. 
Haynes,  96  Mich.  16,  64  N.  W.  699,  85  Am. 
St  Rep.  545,  the  common  law  is  not  so  un- 
bending as  to  lead  to  this  result  "The 
reason  of  the  law  Is  the  essence  and  soul  of 
the  law."  In  Noyes  v.  Southworth,  supra,  it 
was  said:  "Our  Constitution  has  done  away 
with  all  disabilities  of  coverture,  and  ex- 
pressly authorised  every  married  woman  to 
make  wills  of  her  estate  as  it  she  were  sole. 
This  leaves  her  case  to  be  governed  by  the 
same  rale  which  would  apply  to  any  one  else 
on  change  of  eonditUm.  *  *  *  There  la  no 
sound  reason  that  we  can  perceive  why.  In 
the  alMence  of  statute,  implied  revocations 
should  be  extended,  or  should  be  differently 
treated  as  between  men  and  women,  when 
the  property  rights  of  married  women  have 
ceased  to  be  hampered  by  marriage." 

But  it  is  further  insisted  that  as  section 
9286  makes  provision  for  a  child  bom  after 
the  making  'of  his  father's  will,  the  rule 
that  marriage  and  birth  of  a  child  revokes  a 
will  previously  made  by  the  father  Is  abro- 
ffated.  It  is  contended  that  this  provision 
applies  only  to  a  man's  will,  and  it  was  so 
held  In  Gotheal  v.  Cotheal,  40  N.  T.  405; 
bnt  It  is  at  the  same  time  urged  that  inas* 
much  as  the  rule  as  applied  to  a  woman's 
wUl  Is  applied  by  analogy,  It  foltows  Hiat  If 
the  statutes  have  abrogated  the  rule  as  to 


men  It  follows  that  the  rule  has  to  women 
no  existence.  This  contention  doss  not  take 
account  of  the  fact  that  we  are  to  apply  a 
principle  of  the  common  law,  and  that  that 
principle  is  not  affected  by  the  withdrawal 
of  a  class  of  persona  from  those  to  be 
affected  by  its  operation.  We  regard  this 
principle  of  the  common  law  as  controlling, 
and  hold  that  the  marriage  of  the  testatrix 
and  subsequent  birth  of  a  child  to  her  re* 
suited  In  a  revocation  by  operation  of  law. 

The  Judgmsnt  Is  revmed,  and  a  new  trial 
ordered. 


ATBRS  V.  SHOBT  et  al. 

(Supreme  Court  of  Michigan.   Dec.  80,  1905.) 

1.  Witnesses  —  Coupbtcrct  —  Mattess 
Equally  Within  Knowledge  or  Witness 
AiTD  Decedent. 

In  a  suit  for  the  specific  performance  of 
a  contract  between  complainant  and  a  decedent 
for  the  conveyance  of  land,  the  testimony  of 
complainant's  wife  as  to  matters  equally  with- 
in the  knowledge  of  the  deoedoit  was  loadmis- 
sibie. 

[Ed.  Note. — For  oases  in  point,  see  voL  SO, 
CenL  Dig.  Witnesses,  ifi  646,  648.] 

2.  SPBomo  Pebtobuanoe  —  CSontbaois  vob 

OONVBTANCB  OF  liAHD— pEBTOBHAIfOB. 

A  contract  between  a  decedent  and  com- 
plainant stipulated  that  decedent  would  buy 
a  house  ana  lot  Put  the  same  in  repair,  the 
same  to  t>e]ong  to  cnaplalnant  on  diecedent's 
death,  providea  he  would  move  into  the  house 
and  make  a  home  for  decedent  for  his  life. 
The  contract  was  performed  by  both  jiartieB. 
Held,  that  complainant  was  entitled  to  specific 
performance  on  decedent's  death. 

[Ed.  Note. — For  .cases  Im  point  see  vol.  44, 
Cent  Dig.  Specific  Performance,  {g  223,  224.] 

Appeal  from  Circuit  Court  Lenawee 
County,  In  Chancery ;  Guy  M.  Cbestor,  Judge. 

Suit  by  John  B.  Ayers  against  Homtt  S. 
Short  and  others.  From  a  decree  for  com- 
plainant, defendants  appeal.  Affirmed. 

Argued  before  MOORE.  C.  J.,  and  Me- 
ALVAT,  MONTGOMERY,  OSTRANDER, 
and  HOOKER,  JJ. 

Bird  &  Sampson,  Haggart  &  Hicks,  and 
Smith,  Baldwin  &  Alexander,  for  appellants. 
J.  Ij.  O'Meater  and  Grant  F^ows,  for  ap- 
pellee. 

McALTAT,  J.  The  bill  of  complaint  In 
this  cause  was  filed  to  enforce  the  specific 
performance  of  a  certain  contract  made  be- 
tween complainant  and  Rll^  Stufft  deoeased, 
relative  to  a  certain  house  and  lot  In  the  dty 
of  Adrian.  Defendants  are  the  representa- 
tive and  only  heirs  of  said  Riley  Short  In- 
terested In  said  propoly.  The  canse  was 
beard  upon  pleadings,  and  proota  taken  In 
open  court  A  decree  was  granted  for  com- 
plainant  Defendants  appeal. 

The  bill  of  complainant  alleges  that  Rll^ 
Short  in  June,  1900,  came  to  the  home  of 
complainant  in  Adrian  with  his  horse  and 
carriage,  seeking  for  board  and  lodging  for  a 
short  time ;  that  he  was  rectived  as  a  boarder 
upon  arrangements  made  for  himself  and  his 
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horse,  and  continued  to  live  with  complahi- 
ant  from  that  date  until  October  following; 
that  he  wae  an  old  gentleman  of  some  meana ; 
that  he  had  a  divorced  wife  living,  and  two 
sons,  Edward  Short  and  Homer  E.  Short; 
that  he  was  somewhat  estranged  from  his 
family,  and  had  become  dissatisfied  with 
living  with  his  cousin,  Wilbur  Short,  with 
whom  be  bad  made  his  bome  for  the  previous 
years ;  that  several  times  Riley  Short  propos- 
ed to  complainant  that  he  would  buy  a  house 
and  lot  In  Adrian,  put  the  same  in  repair*  the 
property  to  belong  to  complainant  on  his 
death,  provided  he  would  move  with  bis 
family  Into  said  house  and  care  for  Mr.  Short 
and  make  a  home  for  him  as  one  of  the 
family  as  long  as  he  lived ;  that  these  parties 
finally  entered  Into  snch  an  agreement;  that 
about  October  1,  1900,  the  house  wag  pur- 
chased and  repaired,  and  complainant  who 
had  a  bome  of  his  own,  moved  his  family 
and  furniture  Into  It,  and  proceeded  to  take 
care  of  and  make  a  home  tos  the  old  gentle- 
man according  to  the  agreemoit,  the  details 
of  which  need  not  be  specifically  set  forth; 
tliat  the  relations  between  the  parties  were 
pleasant  and  satisfactory;  that  complainant 
and  his  wife  cared  for  Mr.  Short,  who  opress- 
ed  himself  to  many  persons  as  satisfied,  and 
also  at  different  times  told  of  the  arrange- 
mmt  above  stated  as  to  the  disposition  of 
this  property;  that  ocHuplalnant  was  an  at- 
torney and  did  Mr.  Sborfs  bnsineas,  and 
often  talked  .with  him  about  making  a  deed  or 
will  of  tills  propwty  to  complainant;  that 
Riley  Short  died  May  8, 1902,  having  made  a 
will  without  complainant's  knowledge,  Angnst 
1,  1901,  of  the  contents  of  which  he  was  not 
informed  until  after  his  death.  By  this  will 
this  property  and  all  other  ptopexty  was  dls* 
imaed  of  to  dUCeroit  rdattTee. 

An  objection  was  properly  made  to  the 
testimony  of  complainant's  wife  as  to  matters 
equally  within  the  knowledge  of  the  deceased. 
It  is  evldoit  from  the  niUiv  of  the  court 
tbat  such  testimoa7  was  not  considmed,  and 
and  this  court  excludes  It  i^om  consideration. 
The  case  mnst  be  dstnmlned  entirely  upon 
the  facts.  We  bare  carefoUy  uamlned  all 
the  evidence,  and  ihid  that  an  agreement  was 
made  betweai  these  parties  as  claimed  by 
complainant ;  that  the  property  was  selected, 
Improved,  and  repaired  with  the  undnstand- 
Ing  that  complainant  would  move  Into  it  and 
care  for  Mr.  Short  during  his  llfettme^  all  of 
which  was  done  and  perfmrmed  by  complain- 
ant; that  the  old  gentleman  stated  that  he 
had  bought  the  prtnierty  for  complainant, 
who  was  to  care  for  him  and  hare  It  after 
hla  death ;  that  he  was  satisfied,  and  said  he 
had  a  good  home  and  was  well  takoi  care  of. 
The  proofo  also  show  tbat  complainant  in  all 
renpecta  fully  performed  his  part  of  the  agreer 
ment.  and  is  eititled  to  the  relief  jvayed  for. 
No  proofs  wwe  oUenA  on  the  part  of  defod- 
ante. 

The  decree  of  the  circuit  court  is  aflkmed. 
with  costs. 


BAKER  V.  PBRE  MARQUBTTH  R.  CO. 
(Supreme  Court  of  Mlcbigaa.  Dec  30»  1905.) 

Imfahts  —  Actions  —  Next  Fbesnd  —  Judg- 
ment—Payment— Authobitt  TO  Receive. 
Under  Comp.  Iawb  1897,  8  10,458,  provid- 
ing that,  before  any  person  ahaJl  be  appointed 
next  friend  of  an  infant  in  a  suit  to  recov« 
any  debt  or  damages,  he  shall,  if  required  by 
the  officer  to  whom  application  for  sueb  ap- 
pointment shall  be  made,  execute  a  bond  xo 
•acb  infant,  conditioned  that  nich  next  friend 
shall  duly  account  for  all  moneys  that  may 
tie  recovered  in  such,  salt,  a  person  sued  as  next 
friend  of  an  infant  has  authority  to  receive 
payment  of  the  judgment  which  may  be  recov- 
ered, and  to  satisfy  the  same. 

[Ed.  Note. — For  cases  in  point,  see  voL  27, 
Cent  Dig.  Infants,  S  244.] 

Error  to  Circuit  Court,  Bay  Coun^ ;  Theo- 
dore F.  Shepard,  Judge. 

Action  by  Oscar  W.  Baker  against  the  Pere 
Marquette  Railroad  Company.  From  a 
judgment  In  favor  of  plaintiff,  defendant 
brings  error.  Reversed. 
,  Argued  before  MOORE,  C  J.,  and  McAIr 
VAT,  MONTGOMERY.  OSTBANDBB.  and 
HOOKER,  JJ. 

F.  W.  Stevens  (John  C.  Weadock.  of  ooun- 
sei),  for  appellant.  Lee  B.  Joslyn  (Oecar  W. 
Baker,  of  counsel),  fbr  appellea 

HOOKEE^  J.  The  plaintiff  suffered  flw 
loss  of  a  1^  in  1887,  being  tlien  aerat  yeus 
old,  by  being  run  over  by  the  eng^  or  ears 
of  the  Flint  St  Pere  Marquette  Balliwid 
Company.  An  action  wae  brought  by  his 
father.  James  H.  Baker,  as  next  friend, 
which  resulted  In  a  Judgmoit  for  9SJX0 
against  that  company.  This  judgment  was 
paid  by  the  check  of  the  VUut  ft  Pere  Mar- 
quette RalhxMid  Company  fur  96,000^  payable 
to  James  H.  Baker,  next  frtend,  ete„  and  de- 
livered to  counsel  who  tried  the  caseu  He 
caused  It  to  be  Indwsed  by  James  H.  Bater, 
and  himself  collected  the  cash  upon  the  cheA, 
retained  one-half  vt  the  amount  few  bis  feea, 
according  to  agreonenl^  and  paid  the  remain- 
der to  James  H.  Balur,  tlie  next  friend. 
It  is  dalmed  that  the  defoidant  Is  the  ane- 
oeasor  of  the  Flint  &  Pve  Marquette  Railroad 
Company,  ttroni^  a  consolidation,  and  li- 
able vnder  the  contract  to  pay  its  dd>tB  and 
obligations,  of  whldi  Uds  Is  said  to  be  one. 
The  proceeding  Is  by  scire  ftudas.  A  Jury 
was  Impaneled  to  try  the  case.  The  circuit 
Judge  held  that  there  were  no  disputed  ques- 
tions of  fact,  and  directed  a  verdict  tat 
9S.38S.88  in  favor  of  the  plaintiff,  irtilcli 
was  the  amount  of  the  nlglna]  Judgment 
and  Intereat,  less  tiie.  amount  paid  ooonsd, 
and  the  sum  of  -flOO  paid  to  plaintiff  by  bis 
father.  TbB  defendant  has  appealed. 

The  questions  in  the  case  ate  two:  (1)  Was 
the  d^lvery  of  the  ttiedt  and  Iti  paymnt 
to  counsel  and  the  next  friend  a  nttsfac- 
tion  of  Ibe  Judgment?  09  If  oat,  is  tbe  de- 
fradant  liable  to  the  idalntUI  upon  tbe 
Judgment  in  this  proceeding?  Our  statute 
(Oomp.  Laws  1S87)  prorldea:  '*OSKaa^  Sec. 
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fi.  Before  any  person  sball  be  appointed 
next  friend  for  an  Infant  In  any  salt  to  re- 
cover any  debt  or  damages,  he  shall,  If  re- 
quired by  the  officer  to  whom  appHcatloQ 
for  snch  appointment  shall  be  made,  execute 
a  bond  to  such  infant,  in  a  penalty  at  least 
double  the  amount  claimed  in  such  suit,  with 
such  sureties  as  shall  be  approved  by  such 
officer,  conditioned  that  such  next  friend  shall 
duly  account  to  such  Infant  for  all  moneys 
which  may  be  recovered  In  such  suit" 

It  Is  admitted  that  this  statute  was  adopt- 
ed as  early  as  1846  from  the  statutes  then  In 
force  In  the  state  of  New  York.  Eev.  St 
N.  T.  (1st  Ed.)  vol.  2,  pp.  445-447,  pt  8, 
c  8,  tit  2.  Prior  to  the  enactment  of  1846 
It  had  been  before  Chancellor  Walworth  In 
a  case  where  there  were  several  infant 
plalntifTs.  In  re  Frits,  2  Paige,  374.  A  peti- 
tion was  filed  on  their  behalf  for  a  next 
friend  to  enable  them  to  Join  with  other 
adult  I^atees,  under  tbe  will  of  their  grand- 
father, for  the  sale  of  certain  real  estate  of 
the  testator,  to  satisfy  their  legaciea  charged 
thereon.  The  petition  stated  that  It  would 
be  expensive  to  tbe  infants  to  procure  the 
appointment  of  a  next  friend  for  each.  The 
appointment  was  made,  and  the  court  said, 
with  reference  to  the  requirement  of  a  bond : 
"It  would  be  a  useless  and  unnecessary  ex- 
pense to  execute  a  bond  to  each  of  tbe  30  in- 
fants in  this  case.  And  as  the  premises  must 
be  sold  under  tbe  direction  of  a  master,  if  a 
.sale  is  decreed,  to  pay  the  l^cles,  the  court 
can  control  tbe  fund  without  sufTra-ing  It  to 
pass  Into  the  hands  of  the  next  friend.  The 
security  may  therefore  be  dispensed  with, 
under  the  particular  circumstances  of  this 
case."  It  is  evident  that  tbe  learned  chan- 
cellor was  of  the  opinion  that  the  statutory 
provision  for  a  bond  was  to  secure  the  in- 
fante against  misappropriation  of  such  funds 
as  should  be  recovered  and  paid  to  the  next 
friend.  Otherwise  it  would  have  been  suffi- 
cient to  say  that  as  tbe  next  friend  bad  no 
authority  to  receive,  and  tbe  commlasiona: 
making  the  sale  none  to  pay  to  Iilm,  any  por- 
tlim  of  tbe  proceeds  of  the  sale,  a  bond  would 
be  mmecessary.  It  may  be  said  that  this 
was  no  more  tliaii  an  unneceMary  and  Inap- 
propriate reason  for  bis  condnslrai,  upon  a 
matter  of  discretion,  his  determination  of 
which  did  not  depend  upon  bis  reason,  or 
for  that  matter  upon  his  giving  any  reason 
for  his  holding,  and  therefore  that  it  should 
not  be  given  tbe  weight  of  an  anthorltatlTe 
determination  that  a  next  friend  may  collect 
and  dlsctaarge  a  Jndgment.  We  oitertaln  the 
opinion  that  this  was  not  snch  a  decision 
as  to  fcffecloae  the  question  now  heftnre  ns 
In  the  courts  of  New  York. 

The  practtra  of  appointing  n^  friends 
to  prosecnte  actions  tor  tnfants  was  of  statu- 
tory origin,  and  was  apparently  provided  to 
arold  the  difficulty  of  obtaining  the  applica- 
tion of  ttw  infant  for  the  appointment  of  a 
Kuardlan.  See  Coke  on  Lit  186b  (nota 


220).  Such  guardians  may  have  bad  au- 
thority to  receive  payment  and  satls^  Judg- 
ments. See  White  v.  Hall,  Moore,  852  (A.  D. 
1163).  Whether  such  authority  was  in- 
tended to  be  given  to  next  friends,  seems 
never  to  have  been  decided  by  the  English 
Courts.  The  case  of  Morgan  v.  Thome,  7 
Mees.  Sc  W.  400,  contains  such  a  dictum,  In 
language  which  indicates  Uttle  doubt  on  the 
part  of  tbe  court.  The  case  of  Collins  v. 
Brook,  4  H.  &  N.  270,  8.  &,  5  H.  &  N.  700, 
is  sometimes  cited  as 'authority  to  the  same 
eCFect,  but  it  Is  not  clearly  so,  and  much  that 
was  said  in  that  case  is  consistent  with  a 
different  theory.  Freeman  &  Black  on  Judg- 
ments limit  the  right  to  cases  where  there  is 
no  r^larly  constituted  guardian,  and  cite 
these  cases  to  support  the  text.  Black  on 
Judgments,  {  B86;  Freeman  on  Judgments, 
S  462.  The  case  of  Baltimore,  etc.,  v.  Fltz- 
patrlck,  86  Md.  624,  is  to  this  effect  The 
American  cases  are  at  variance  upon  the 
point,  many  denying  tbe  authority ;  and  It 
must  be  admitted  that  a  strong  argument 
can  be  made  In  denial  of  the  right  as  appears 
from'  these  cases,  Tbe  courts  of  Tennessee, 
Alabama,  South  Carolina,  Kentucky,  Texas, 
and  West  Virginia,  and  perhaps  other  states, 
deny  the  right.  On  the  other  band  tbe 
courts  of  Massachusetts,  Ohio,  Maryland, 
and  Pennsylvania  sustain  defendant's  claim. 

We  have  said  that  our  statute  (which  we 
have  quoted)  is  taken  verbatim  from  the 
statutes  of  New  York  some  years  after  it 
received  a  construction  at  the  hands  of  Chan- 
cellor Walworth.  2  Paige,  supra.  It  Is  true 
that  this  may  he  called  a  dictum.  Neverthe- 
less It  was  never  questioned,  and  many  years 
later  the  rule  In  New  York  was  changed  by 
statute.  Aside  from  this  consideration,  we 
find  in  the  statute  Itself  a  provision  that  In- 
dicates the  understanding  of  the  Legislature 
to  have  conformed  to  the  decision  of  Chan- 
cellor Walworth.  It  authorized  the  court 
to  require  a  bond  to  tbe  Infant  from 
tbe  next  friend.  It  required  It  to  be  exe- 
cuted and  delivered  to  the  ofQcer  before  tbe 
appointment  should  be  made.  It  was  to  he 
conditioned  that  such  next  friend  account 
to  the  infant  for  aH  moneys  wMch  might  be 
recovered  in  the  suit  We  think  this  Inconsist- 
ent with  any  other  theory,  except  that  tbe 
next  friend  had  authority  to  receive  payment 
of  the  Judgment  that  should  be  recovered. 
This  view  has  been  taken  in  the  construction 
of  statutes  of  other  states,  where  a  bond  bas 
been  required.  See  Neal  t.  Spooner,  20  Fla. 
38;  Jones  r.  Steele.  36  Mo.  826;  Bnrkham 
V.  Cooper,  2  Ohio  Clr.  Ct  B.  77;  14  Bncy. 
of  PI.  &  Pr.  1037,  and  notes. 

There  Is  another  reason  that  suggests  It- 
self as  a  possible  obstacle  to  plaintiff's  re- 
covery, viz.,  that  tiie  attorn^  of  record  in 
tbe  case  received  the  paymeit  It  Is  true 
that  the  cbeck  was  made  payable  to  the  next 
friend,  but  It  was  delivered  to  the  attorn^, 
who  obtained  the  numey  Vfoa  it  Unless 
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we  sbonld  bold  that  be  bad  not  tbe  nstial 
antborlty  of  attorners  In  otbcr  cases— i. 
to  collect  and  satisfy  jndgmoits— the  pay- 
ment to  him  would  be  sofBdoit  Tbls  ques* 
tlon  was  not  argued,  however,  and  It  Is  nn- 
necessaiy  to  decide  It 

The  Jndsment  Is  rerersed,  and  a  new  trial 
ordered. 


GORDON  HOLLOW  BLAST  GRATE  CO.  t. 

GORDON  et  al. 
(Supreme  Court  of  Michigan.   Dec.  80,  1905.) 

1.  Tba.de- Nambs—Wbokgful  Vn. 

Where  one  of  the  defendants,  after  haTlnc 
patented  certain  hollow  blast  grates,  organised 
a  corporation  in  which  bis  ladiyidual  name 
and  the  words  "Hot  Blast  Grates"  occurred, 
and  under  such  name  grates  were  adver- 
tised, manofactared,  and  sold,  and  became  well 
known  to  tbe  trade,  auch  defendant,  after  sev- 
ering bts  connection  with  sucb  corporation, 
was  not  entitled  to  use  each  name  and  words, 
either  in  tbe  name  of  a  partDership  formed 
bv  him  to  carry  on  a  similar  business  or  to 
advertise  grates  made  by  sncb  partnership,  to 
mislead  the  public  to  believe  that  sncb  grates 
were  manufactured  by  the  corporation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  TradeMarka  and  Trade-Names,  H 
7B,  84.] 

2.  Saus. 

After  an  inventor  of  certain  patented 
grates  severed  his  connection  with  plaintiff 
corporation,  wblcfa  had  been  organised  to  mann- 
facture  and  sell  the  grates  invented,  he  pat- 
ented a  different  grate,  which  was  thereafter 
manofactared  by  a  partnership  formed  bv  him. 
Held,  that  sudi  psrtnership  was  entiued  to 
advertise  that  they  manufactured  a  grate  un- 
der tetters  patent  granted  to  such  inventor, 
provided  It  was  also  stated,  in  language  equally 
prominent,  that  the  partner^p  was  distinct 
from  tbe  corporation. 

[Ed.  Note. — ^For  cases  in  point,  see  vd*  40, 
Cent  Dig.  Tradfr-Harks  and  Trade*NanMs,  H 
75.  76,  SL] 

AE^eal  tnm  Circuit  Court,  Montcalm  Ooun- 
17,  In  Chancery ;  Frank  D.  M.  Darls,  Jiide& 

Suit  by  the  Gordon  Hollow  Blast  Grate 
Company  against  Elonso  J.  Gordon  and  othws 
to  restrain  defendants,  under  the  Orm  name 
of  Blonso  J.  Gordon  &  Co.,  trom  using  the 
name  "Gordon"  In  connei^tm  wlt3i  grate 
bars,  and  from  uMng  the  name  "Gordon 
Hollow  Blast  Grate,"  and  the  name  "Gordon 
Blast  Grate,"  and  "Gordon  Grate,"  or  any 
name  embodying  any  comblnati<m  of  these 
words  or  either  of  them,  and  from  the  use 
of  the  name  "E.  3.  Gordon  &  Co."  as  manu- 
facturers of  grates.  A  decree  was  entwed 
after  trial  adjudging  that  defendants,  their 
asBodates,  servants,  and  agents,  refrain  from 
advertising  or  claiming  that  tb^  had  re- 
moved tii^r  business  of  manufacturing  grates 
for  steam  hollers  from  the  city  of  GreraivIIle 
to  the  city  of  Grand  Rapids,  and  from  claim- 
ing to  the  public  that  they  are  manufacturing 
"Gordon"  grates,  or  grates  manufactured  by 
Gordon,  or  "Gordon  Blast  Grates,"  or  any 
combination  of  such  words  In  such  adver- 
tising, and  that  they  also  refrain  from  carry- 
ing on  tiie  hnslness  of  mannfactarlng  grates 


tm  use  In  staam  holloa  under  tbe  name  of 
"Bb  J.  Gtndtm  ft  Ga,"  or  under  any  individ- 
ual or  corporate  name  whldi  shall  incdote 
the  name  "Gordon"  as  an  Integral  part  tbcfe- 
of.  Defendants  were  also  prohibited.  t»r  the 
tenns  of  the  decree,  from  manufacbnixis  and 
selling  grata  bars  for  use  in  steam  boUers 
jaOet  any  name  containing  tbe  name  '^Gct- 
don,"  or  words  "Hollow  Blast,"  or  from  sell- 
ing such  grates  under  tbe  name  '*E3conomy 
Blast  Grates,"  or  "Hot  Blast  Grates.**  From 
sncb  decree^  defendants  appeaL  Modified. 

Argued  before  MOORE,  C  3^  and  Mc^ 
ALYAY.  MONTGOMBBY,  OSTRAMDSR.  and 
HOOKER,  JJ. 

Frank  Dumon  and  E.  J.  Marsh  (I>ong]aB 
Roben.  of  counsel),  for  appellanta.  N.  O. 
Grlswold,  for  appellee. 

OSTRANDER,  J.  The  familiar  principle 
that  no  man  has  a  right  to  sell  or  to  ad- 
vertise bis  business  or  goods  as  those  of 
another,  and  so  mislead  the  public  and  Injure 
the  business  of  the  other,  is  applied  In  tbis 
case  In  the  decree  appealed  from.  The  testi- 
mony leads  fairly  to  the  conclusion  that 
defendants  designed  by  use  of  the  partner- 
ship name,  by  the  connection  of  the  partner- 
ship name  with  the  names  of  articles  manu- 
factured by  the  partnmhlp,  and  by  adver- 
tising matter,  to  mislead  the  public  and  to 
Injure  the  bnalnon  of  complainant,  to  tbe 
profit  of  the  partnership  business.  To  some 
ertent  what  was  designed  has  been  accom-. 
pushed.  The  facts  are  much  like  those  in 
Ponberthy  Injector  Co.  v.  Lee,  120  Mich. 
174.  78  N.  W.  1074.  The  decree  Is  dalmed 
to  be,  and  we  think  is,  too  broad.  Defoid- 
ants  are  restrained  from  claiming  to  tbe  pub- 
lic that  they  are  manufacturing  grates  pat- 
ented by  Gordon.  They  are  in  fact  manufac- 
turing Bodti  grates,  under  letters  pstent  issued 
subsequently  to  those  protecting  tbe  grates 
made  by  ctmiplalnant 

The  decree  and  Injunction  will  be  so  modi- 
fied as  to  permit  defendants  the  right  to  state 
tbe  fact  that  they  manufacture  a  grate  under 
letters  patent  granted  to  E.  J.  Gordon.  In  con- 
nection with  the  further  statement,  made 
equally  promtnoit,  that  the  concern  is  dis- 
tinct from  and  has  no  ctmnection  with  the 
complainant  company.  In  order  req>ectB  the 
decree  Is  affirmed.  No  ooats  are  awarded  In 
this  court 


BOARD  OF  EDUCATION  OF  CITT  OF 

DETROIT  V.  BROWN  et  aL 
(Supreme  Court  of  Michigan.  Dec  80^  190&.) 

OmcEBS — LiABiLrriEB  OK  Bonds— Dkfeksxs 
— MisooHDUor  IK  Affoikticekt. 

Miaowduet  of  a  board  of  education  in  ap- 
pointing a  certain  wnou  treasurer,  in  cott- 
stderatlon  ttf  a  promise  on  snch  person's  part 
to  pay  interest  on  tbe  funds  In  bis  hands,  dees 
not  render  the  app<rintment  void,  and  cannot 
be  urged  as  a  d^ense  by  tiw  soretieB  on  tlie 
treasnrer'a  bond. 
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Error  to  Circuit  Oonrt  Wayne  ComitT; 
Oeoi^e  8.  Hosmer,  Judge. 

Action  lij  the  board  of  education  of  the 
city  of  Detroit  against  Gullen  Brown,  Im- 
pleaded with  others.  There  was  a  jndj^ 
ment  for  plalntlfT,  and  defendant  Brown 
brings  error.  Affirmed. 

Argued  before  McALYAT,  GRANT, 
BLAIH,  MONTGOUERT.  and  HOOKER, 
JJ. 

John  W.  Beanmont,  for  appellant  P.  J. 
M.  Hally  (T.  SL  Taraney,  of  oonnatf),  for 
appellee. 

MONTOOMBRT,  J.  This  action  Is  on  tbe 
bMid  of  the  d^endant  Andrews  as  treasurer 
of  tbe  plaintiff.  The  other  defendants  are 
nireties  on  the  bond.  Jodgmoit  waa  alter- 
ed on  a  directed  verdic!^  Defendant  Brown 
brings  error. 

The  main  facts  develc^ped  in  this  record 
are  stated  in  the  case  of  This  Plaintiff  v. 
Union  Tnist  Company,  99  N.  W.  373,  and 
will  not  be  here  repeated.  The  question 
presented  In  that  case  waa  whether  the  de- 
posit of  the  plalntlirs  funds  in  the  City 
SaTlngs  Bank  waa  a  special  deposit  in  such 
sense  as  to  entitle  plaintiff  to  priority  over 
the  general  depositors.  We  held  that  the 
plaintiff  had  auch  knowledge  of  the  deposit 
of  the  funds  In  the  bank  and  had  acquiesced 
th^eln  in  such  manner  that  it  was  not  en- 
titled to  treat  tbe  deposit  as  other  than  a 
general  deposit  It  was  Implied  In  the  opin- 
ion that  resort  could  be  had  to  the  bond  of 
the  treasurer  to  make  good  any  d^clency. 
It  Is  contended  in  this  case  that  the  board 
of  education  was  guilty  of  such  fraud  as 
releasee  the  bondsmen.  The  record  dis- 
closes that  before  the  app<^ntment  of  de- 
fendant Andrews  he  addressed  a  letter  to 
the  board,  offering  to  pay  2%  per  cent  on 
daily  balances  If  re-elected  as  treasurer,  and 
that  he  was  thereupon  elected.  It  also  ai>- 
pears  that  It  was  expected  that  Andrews 
would  deposit  the  funds  In  the  bank  of 
which  he  was  an  officer.  It  is  also  as- 
serted that  it  was  known  to  the  plaintiff 
board  that  Andrews  was  a  stockholder  In 
the  bank;  but  this  we  tblnk  was  not  proT- 
en.  It  Is  true  that  one  memb»  knew  of 
this  fact  or  had  heard  of  It  but  it  does 
not  appear  that  all  the  members  of  the 
board  nor  that  a  majority  knew  of  the  fact 
Tbe  fact  that  It  did  not  appear  that  An- 
drews was  a  stockholder  was  held  to  dlffw- 
entlate  Board  t.  Union  Trust  Company  fnun 
Board  t.  Wllkhison,  119  Mich.  65S.  78  N. 
W.  803,  44  L.  B.  A.  4d3.  So,  In  the  present 
case,  tbe  fact  that  It  does  not  appear  that 
tbe  knowledge  that  Andrews  was  a  stock- 
holder waa  known  to  the  board  as  a  whole 
fnnilMies  an  answer  to  tbe  dalm  that  tha 


board  knew  of  a  purpose  to  and  of  an  ac- 
tual violation  of  the  law  In  making  a  de- 
posit In  a  bank  in  which  the  treasurer  had 
a  pecuniary  Interest  It  is  apparent  how- 
ever, that  there  was  misconduct  on  tbe  part 
of  the  board  In  appointing  Mr.  Andrews 
In  consideration  of  a  promise  to  pay  in- 
terest on  tbe  funds  In  his  bands.  This  did 
not  render  bis  appointment  wholly  void, 
but  voidable.  He  was  In  fact  appointed 
treasurer  and  required  to  give  the  bond  In 
suit  The  law  makes  It  the  duty  of  tbe 
board  to  exact  a  bond  for  the  protection 
of  the  public.  We  are  of  the  opinion  that 
under  these  circumstances  the  misconduct 
of  the  members  of  the  board  cannot  be  ur- 
ged as  a  defense  by  the  sureties.  There  is 
a  distinction  In  the  law  as  to  the  duty  ow- 
ing by  an  obligee  to  liie  surety  between  pri- 
vate pmons  and  public  <^clala  acting  on 
behalf  of  the  public.  Hogue  t.  State,  28 
Ind.  App.  28&,  62  N.  E.  666;  Detroit  v.  Web- 
er, 26  Micb.  281.  Tbe  rule  established  by 
the  weight  of  authority  and  ncognlaed 
this  court  is  that  where  tbe  bond  la  given 
for  the  benefit  of  the  public,  there  is  no 
Implied  conditbm  that  other  public  officers 
shall  perform  th^  iwescrfbed  duties,  and 
tbat  one  who  becomes  a  surety  <m  the  bond 
of  a  public  official  must  be  held  to  have 
ente«d  Into  the  engagement  with  knowl- 
edge of  this  mle.  Hart  v.  United  States, 
96  U.  B.  816,  24  U  Ed.  479.  TtalB  dlstlnc- 
tlMi  was  dearly  made  by  Mr.  Justice  Oamp- 
bell  in  Detroit  t.  Weber,  26  Mich.,  at  page 
294.  See,  also,  Waseca  County  t.  Sbedian, 
42  Minn.  67,  48  N.  W.  680^  6  L.  R.  A.  786; 
Throop  on  PuUlc  Officers,  i  208;  Bnhrer  t. 
Baldwin  (Mich.)  100  N.  W.  468. 

Ttie  defmdanfs  conniei  makes  the  fup- 
ther  contention  that  tb»  funds  were  never 
In  the  hands  of  the  treasurer  as  such,  bnt 
that  tlie  deposit  was  made  with  the  bank 
hy  the  direction  of  the  board,  and  that  the 
responsibility  for  tbe  solvency  of  the  bank 
must  be  held  to  have  beat  assumed  by  the 
plaintiff.  We  held  In  the  case  of  Board 
V.  Trust  Company,  supra,  that  tbe  board 
had  assented  to  the  keeping  of  their  fund 
In  the  bank,  and  could  not  insist  that  It 
was  a  special  d^slt  The  question  of 
whether  It  was  as  between  tbe  board  and 
the  treasurer  In  the  custody  of  the  latter 
was  not  Involved.  We  think  on  this  rec- 
ord it  clearly  appears  that  the  funds  were 
at  all  times  within  the  control  of  the  treas- 
urer. He  could  at  any  time  have  with- 
drawn the  entire  amount  He  was  at  lib- 
erty to  take  the  funds  Into  his  own  custody 
or  deposit  the  same  in  any  other  bank. 

No  wror  appears.  The  Judgment  la  af- 
firmed* 
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KINO  r.  BURDEN  (HASRIGAN,  Oarnlahee). 
{Supreme  Court  of  Michigan.  Dec.  30.  190&.) 

1.  Wbit  or  Ebbob— Reoobd— Bill  or  Excep- 
tions. 

It  Is  DO  ground  for  diamlBSIng  a  writ  of 
error,  the  erron  being  assigned  under  Supreme 
Court  rule  11  (68  N.  W.  vi),  prOTfding  for  a 
case  where  no  bill  of  exceptions  ia  settled, 
that  there  was  no  settlement  of  a  bill  of  excep- 
tions or  case-made,  and  do  notice  of  such  a 
settlement,  and  that  the  record  is  not  sifned 
and  certified  by  the  circuit  judge. 

2.  Saice— Evidence. 

The  writ  of  error  of  a  garnishee  will  not 
be  dismissed  because  ezhibita  referred  to  hj 
him  in  Ills  testimony  are  not  in  tlie  recnd^ 
whitdi.  If  desired  to  be  made  part  of  the  rec- 
ord, should  have  been  filed  with  the  transcr^t 
of  his  oral  testimouy. 

Action  hj  Robert  King  against  Richard 
Burden;  Jamea  Harrlgen,  garnishee.  Judg- 
ment was  against  garnishee,  and  he  brlnga 
«rror.    Motion  to  dismiss  denied. 

Argued  before  MOORE,  O.  J.,  and  BLAIR, 
MONTGOMERY,  OSTRANDBR,  and  BOOK- 
ER, JX 

Jobn  Loughnane,  tor  appellant  Sttck- 
ft  Reed,  for  appellee. 

PER  CURIAM.  The  plalntUC  obtained 
Judgment  against  the  principal  defendant  in 
the  circuit  court  for  Lapeer  county.  Gar- 
nishment proceedings  were  instituted  against 
the  garnishee  defendant,  who  filed  a  disclo- 
sure denying  liability.  Thereupon  plaintiff 
filed  a  demand  for  the  oral  examination  of 
the  garnishee,  a  transcript  of  whose  testi- 
mony on  such  oral  examination  was  signed 
by  him  and  filed,  as  required  by  Comp.  Laws 
1807,  §  10,608.  In  his  oral  testimony  the  gar- 
nishee defendant  again  denied  bis  liability. 
On  the  day  the  transcript  was  filed  the 
court  rendered  final  Judgment  against  the 
garnishee  defendant,  to  review  which  Judg- 
ment be  has  taken  out  a  writ  of  error  from 
this  court,  assigning  errors  under  Supreme 
Court  rule  11  (68  N.  W.  vl). 

Plaintiff  moves  to  dismiss  the  writ  of  er- 
ror for  the  reasons  that  no  bill  of  exceptions 
was  settled  and  signed,  no  case  was  made 
and  settled,  the  record  Is  not  signed  and 
certified  by  the  circuit  Judge,  no  notice  was 
«Ter  served  of  a  settlement  of  a  bill  of  ex- 
ceptions or  case-made,  and  because  the  record 
filed  is  not  full  and  complete  and  does  not 
contain  all  the  evidence  produced  on  the 
trial.  The  evidence  which  it  Is  claimed  Is 
omitted  consists  of  two  exhibits,  a  bill  of 
sale  and  a  boud,  referred  to  by  the  garnishee 
In  his  oral  testimony,  and  which,  If  desired 
to  be  made  part  of  the  record,  should  have 
t>een  filed  with  the  transcript  of  his  testi- 
mony on  his  oral  examination.  The  report 
of  the  testimony  of  the  garnishee  defendant, 
when  filed,  forms  part  of  the  statutory  Issue 
to  be  thereafter  tried,  unless  such  testimony 
admits  liability.  Comp.  Laws  1897,  {  10.610. 
Whether  the  effect  of  the  testimony  in  the 


case  before  ua  Is  to  admit  liability  will  be  a 
proper  question  when  the  case  la  heard. 

Appellant  contends  that  he  was  entitled 
to  a  trial  of  the  statutory  Issue,  and  that  the 
Judgment  of  the  court,  rendered  upon  the 
filing  of  the  transcript  of  this  testimony, 
which  framed  the  issue,  and  in  advance  of 
such  trial,  was  irregular  and  void.  We 
thluk  that,  so  for  as  the  reasons  upon  which 
the  motion  is  based  are  concerned,  appellant 
has  pursued  the  proper  practice  to  review  the 
Judgment,  and  the  motion  la  denied  with 
costs. 


ROSS  T.  QUENTHERODT  et  al. 
(Supreme  Court  of  Michigan.  Jan.  23,  1906.) 

Landlobd  A.ND  Tenant  —  Advebse  Pokes- 

8ION— Possession  bt  Tenant. 

Where  a  tenant  built  on  leased  land  a 
bouM  which  partially  extended  ooto  other  land 
of  the  lessor,  adverse  possession  did  not  com- 
mence to  run  against  me  lessor  until  the  date 
of  a  deed  by  the  latter  to  the  lessee  of  that 
portion  of  the  premises  leased. 

[Ed.  Note. — For  cases  in  point,  see  toL  32. 
Cent.  Dig.  landlord  and  Tenant,  {  200.] 

Error  to  Circuit  Court,  Wayne  County; 
Joseph  W.  Donovan,  Judge. 

Action  by  Edward  H.  Ross  against  Lioulsa 
Guentherodt  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  «Tor.  Re- 
versed. 

Argued  before  MOORE,  O.  J.,  and  BI^AIR, 
MONTGOMERT,  OSTBANDER.  and  HOOK- 
ER. JJ. 

William  H.  Mertx  (Dalton,  Herts  ft  Ren- 
aud,  of  counsel),  for  appellant  Jamea  H. 
Pound,  for  appellees. 

HOOKER,  J.  Prevlotia  to  1883  one  Parker 
owned  lot  21,  section  40,  Guoin  Farm,  in 
Detroit,  and  lived  upon  the  easterly  portion 
of  It  In  1878  he  leased  a  portion  of  the 
premises  for  five  years  to  one  PomlDrllle. 
who  moved  a  house  upon  It,  setting  It  npon 
posts.  It  la  Inferable  that  this  lease  covered 
the  west  half  of  the  lot,  and  possibly  more. 
Presumably  this  was  a  written  lease,  but 
we  do  not  find  It  In  the  record,  and  we  cannot 
say  that  It  did  or  did  not  cover  more  tban 
the  west  half  of  the  lot  At  tbls  time  tbe 
defendant  Guentherodt  and  her  husband  lived 
upon  the  lot  west  of  lot  21,  and  there  U 
testimony  Indicating  that  their  house  ectend- 
ed  a  foot  or  less  upon  lot  21.  In  1888  Pomln- 
ville  purchased  the  west  half  of  lot  21  from 
Parker,  who  gave  him  a  deed  of  it  and.  as 
Pomlnvllle's  house  extended  over  the  line 
upon  the  east  half  of  the  lot  asked  him  to 
move  it  They  had  a  survey  and  found  that 
Parker  was  right  and  Pominvllle  promised 
to  move  it  but  wanted  to  wait  tintil  tlie 
Guentherodts  should  move  their  honae  from 
lot  21.  After  some  delay  Parker  became  of- 
fended, and  built  a  fence  10  or  15  feet  til^ 
against  PomlnvUWa  windowa  for  tbn  parpa&t 
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of  forcing  him  to  more  the  house.  Soon  aft- 
er this  Parker  died,  and  the  east  half  de- 
scended to  his  widow  and  children,  and  in 
1897  was  sold  and  conveyed  to  the  plalntUt 
PomlnTlUe,  who  lived  upon  the  west  half, 
paid  a  small  amn  to  Mrs.  Parker  to  remov* 
the  fence  soon  after  Mr.  Parker's  death  in 
1884.  In  November,  1893,  PomlnvlUe  con- 
veyed the  west  half  to  the  National  Loan  & 
Investment  Ck>mpany.  That  company  sold  It 
by  land  contract  to  Mrs.  Guentberodt.  It 
does  not  appear  when  this  was  done.  Her 
tenants  were  in  possession,  however,  when 
plaintiff  bought  the  east  half  In  Octdber,  1897. 
It  is  apparently  conceded  that  Pomlnville's 
deed  from  Partner  was  dated  January  19, 
1883,  and  this  action  was  commenced  In  De- 
cember, 1807. 

Three  claims  are  made  on  behalf  of  the 
defendant:  (l)'Tbat  the  line  was  establish- 
ed by  agreement  when  Parker  built  his  fence; 

(2)  that  Pomlnvllle  paid  Mrs.  Parker  $3  or 
$5  for  the  land  on  which  the  bouse  stood; 

(3)  that  the  defendant  bu  title  1^  adverse 
poesesslon. 

In  onr  opinion  the  undisputed  proof  en- 
titled plaintiff  to  a  verdict 

1.  There  Is  no  testimony  which  tends  to 
Bbow  that  Parker  and  Pomlnvllle  ever  agreed 
upon  any  other  line  than  the  correct  one; 
bnt,  en  the  contrary,  the  former  Insisted  at 
all  times  that  the  tatter's  bonse  sbonld  be 
moved  across  the  line,  and  the  latter  promised 
to  move  it. 

2.  There  Is  nothing  more  than  a  little  hear- 
say testimony  that  Mrs.  Parker  attempted  to 
sell  the  ground  to  Pomlnvllle.  She  made  no 
deed  or  other  writing,  and  she  had  no  anthor- 
lt7  to  convey  the  Interests  of  the  children,  had 
she  desired  to. 

8.  Advene  poMMolon  conld  not  hare  ctHn- 
menced  to  mn  until  the  date  of  FomlnTllIe'i 
deed,  and  the  testimony  conclusively  shows 
that  It  was  not  claimed  during  Parker's  llfO. 
It  conld  not  eoimnence  running  during  the 
mlDOTitr  tbe  beln.  Moreom,  this  action 
was  begun  within  10  years  after  Pominvilltf s 
deed  was  given. 

TtM  Judgment  Is  rerersed.  and  a  new  trial 
ordered. 


WILSON  T.  OODKIN. 

(Snpreme  C!ourt  of  Michigan.   Jan.  2S,  1906.) 

XBIAI/— fiXAHIRATION  OF  WiTRKSSES—OBJKO- 
TtOMB  TO  TBSTIMOnT— 43UBBTIOR8  RAIBID. 

An  objection  to  a  qnestion  as  to  the  valne 
of  serrices,  on  the  ^ound  that  it  Ib  "Incom- 
petent and  immaterial,"  does  not  raise  any 
<rt>joctlon  to  the  competency  ot  the  witness  to 
answer  the  qnestion. 

Itrror  to  Circuit  Court,  Bay  Oonntj;  Theo- 
dore I*.  Shepud,  Judge. 

Action  by  Ira  Wilson  against  John  QodkJn. 
^ere  was  a  Judgment  for  plslntlfl,  and 
defendant  brings  error.  Affiimed. 
106M.W^Ti 


Argued  before  MOOKB,  C.  J.,  and  McAL- 
VAT,  GRANT,  BLAIR,  and  HOOKER.  JJ. 

Lee  B.  Joelyn  and  Hardis  M.  Beady,  for 
appellant  A.  H.  McMillan  (F.  W.  Newton,' 
of  counsel),  for  appellee. 

GRANT,  J.  This  case  is  before  us  for 
the  second  time.  See  98  N.  W.  98S.  The 
contract  between  the  parties  and  the  Is- 
sues involved  are  there  fully  stated.  The 
case  was  reversed,  and  a  new  trial  had.  The 
court  Instructed  the  Jury  fully  and  fairly  in 
accordance  with  that  opinion,  and  a  verdict 
for  the  third  time,  resulted  for  the  plaintiff 
for  $29.32. 

We  find  no  error  In  the  Instruction  the 
court,  or  in  the  refusals  to  give  any  of  the 
requests  preferred  on  behalf  of  the  defendant 
The  deduction  of  railroad  fare  and  the 
price  of  the  six  days'  labor  were  made  under 
the  direction  of  the  court  In  accordance 
with  onr  former  decision;  plaintiff  admitting 
that  he  bad  voluntarily  abandoned  his  con- 
tract without  cause. 

Error  is  assigned  upon  the  admission  of 
testimony  by  the  plaintiff  of  a  conversation 
prior  to  the  execution  of  the  written  contract 
in  regard  to  his  employment  as  engineer. 
An  examination  of  the  record  discloses  tbe 
fact  that  plaintiff  offered  no  such  testimony. 
Be  was  asked,  and  gave  testimony  on  direct 
examination,  only  In  regard  to  an  agreement 
made  after  the  execution  of  the  written  one. 
The  only  testimony 'of  a  prior  conversation 
was  brought  out  by  tbe  defendant  on  plain- 
tiff's cross-examination;  and  the  defendant 
asked  no  instruction  to  be  given  to  the  Jury 
upon  the  subject 

Brror  is  assigned  upon  the  admission  of  tbe 
qu^tton  to  tbe  plaintiff:  "What  was  the 
value  of  your  service  as  engineer  In  Mr. 
Oodkin's  mill  per  day?"— the  objection  being 
that  It  was  "incompetent  and  Immaterial." 
It  Is  now  urged  that  the  plaintiff  had  not 
sbown  sufficient  knowledge  of  tbe  value  of 
such  services  to  make  Us  testimony  admis- 
sible. No  such  objection  was  made  in  tiie 
court  bdow.  TbB  objection  that  tbe  question 
was  incompetent  did  not  relate  to  the  com- 
petency of  tiie  witness  to  testify,  but  to  llie 
competoicy  of  tbe  subject-matter  inquired 
about 

We  find  no  error  upon  the  record,  and  the 
Jud^ent  is  afflrmed. 


SOUTH   GRAND   RAPIDS    IMP.    CO.  v. 
MICHIGAN  CENT.  B.  GO. 

(Snpreme  Gonrt  of  Mldiigan.  Jan.  28,  1806.) 

EJECTUEKT  —  BUBDEH  OF  PBOOF  —  AoVXESS 

Possession. 

In  ejectment  for  a  atrip  of  land  along  a  rail- 
road's rifrht  of  way,  where  plaintiff  shoved  a 
ncx)rd  title  trom  defendants  graator  to  the 
land,  excepting  the  right  of  way,  and  introdnced 
by  stlpalation  a  map  of  the  richt  of  way  made 
by  defendant's  engineers,  according  to  wbicb  the 
Miglnal  right  of  way  did  not  Inelade  the  land 
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in  dispute,  a  prima  facie  case  for  plaintiff  was 
established,  aod  the  burden  was  ou  defendant 
to  show  tide      Averse  possession. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17. 
Gent.  T>ig.  Ejectment,  S  244.] 

Error  to  Circuit  Court,  Kent  County; 
Alfred  Wolcott,  Judge. 

Action  by  the  South  Grand  Rapids  Im- 
provement  Company  against  the  Michigan 
Central  Railroad  Company.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Argued  before  GRANT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

Taggart,  Denlson  &  Wilson,  for  appellant 
Knappen,  Kleinbans  ft  Knappen,  for  ap- 
pellee. 

GRANT,  J.  This  ia  an  action  of  ejectment 
to  recover  a  strip  of  land  1,600  feet  long  by 
10  feet  wide,  along  the  westerly  side  of  the 
def^danfs  right  ot  way  in  ±he  city  of 
Grdnd  Rapids.  One  of  plaintltfe  grantors 
conveyed  to  the  defendant  a  right  of  way 
100  feet  wide  through  the  quarter  section 
of  land  upon  which  the  property  in  dispute 
Is  located.  The  subsequent  deeds  from  such 
grantor  to  the  plaintiff  excepted  from  them 
tbe  defendant's  right  of  way.  The  excep- 
tlon  did  not  locate  the  right  of  way.  Plain- 
tiff claims  the  record  title.  It  introduced 
its  title  deeds,  and,  by  stipulation,  a  map  of 
the  defendant's  right  of  way,  made  by  its 
own  engineers.  According  to  this  map,  the 
original  right  of  way  Ndld  not  Include  the 
land  In  dispute.  Defendant's  claim  appears 
to  be  based  upon  adverse  possession,  claim- 
ing that  the  land  In  dispute  had  been  In- 
closed by  a  fence  as  a  part  of  Its  right  of 
way  for  more  than  16  years.  Plaintiff 
claims  that  the  teacB  as  It  now  eilsts  Avas 
removed  to  its  present  location  12  years 
ago,  and  that  therefore  defendant  bad  not 
obtained  title  by  adverse  possession. 

The  court  Instructed  the  jury  that  plain- 
tiff had  made  out  a  prima  facie  case,  and 
that  the  burden  of  proof  was  upon  the  de- 
fendant to  show  adverse  possession.  We 
think  the  Instruction  correct  The  correct- 
ness of  Its  own  map  does  not  appear  to 
have  been  disputed  by  the  defendant  Plain- 
tiff's deeds  and  the  map  showed  that  this 
land  was  not  originally  Included  in  the  de- 
fendant's right  of  way.  This  being  so,  the 
defendant  could  obtain  title  only  by  adverse 
possesfilon,  and  the  burden  of  proof  to  sus- 
tain such  title  was  clearly  upon  It 

Judgment  affirmed. 


In  re  STANTON'S  ESTATHL 

Appeal  of  STANTON. 

(Supreme  Court  of  Mich^an.  Dec  80,  1905.) 

TAXATion  ~  Inhebitancb  Tax  —  Pbopebtt 
Taxable 

Under  Pub.  Acts  1899,  p.  284.  No.  188, 
impoBiog  a  tax  on  tbe  transit  of  property  by 
will  or  by  the  intestate  law,  section  21  M 
which  provides  that  Uie  word  "property"  shall 


QUA 

Include  all  property  or  interest  therein,  wheth- 
er situated  within-  or  without  this  state,  over 
which  this  state  has  any  jurisdledon  for  tbe 
punKtses  of  taxation,  the  inheritance  tax  to 
be  imposed  Lb  measured  by  the  proper^  which 
it  Is  within  the  power  of  the  state  to  Ux.  and 
not  by  the  property  which  state  policy  lias  se- 
lected for  purposes  of  general  taxation. 

Error  to  Circuit  Court,  Wayne  County; 
George  S.  Hosmer,  Judge. 

In  the  matter  of  estate  of  Mary  B.  Stanton. 
The  circuit  court,  on  appeal  from  the  probate 
court,  determined  the  Inheritance  tax  to  he 
paid  by  the  estate,  and  Stephen  K.  Stanton, 
executor,  brings  error.  Affirmed. 

Argued'  before  MOORE,  O.  J.,  and  HcAL- 
VAY,  MONTGOMERY,  OSTRANDEB,  and 
HOOKER,  JJ. 

Gray  &  Gray,  for  ai^llant  John  B.  Bird, 
Atty.  Gen.,  and  Roger  Irving  Wykes  iXliomaa 

A.  Lawler,  of  connsel),  for  the  Pei^le. 

OSTRANDEB,  J.  The  probate  court  for 
the  county  of  Wayne  determined  the  inherit- 
ance tax  to  be  paid  from  the  estate  of  Mary 

B.  Stanton,  deceased. "  Act  No.  188,  p.  284. 
Pub.  Acts  1899.  The  executor,  who  is  the 
plaintiff  in  error,  appealed  to  the  drcoit 
court  The  court  heard  the  case  without  a 
jury,  and  made  a  finding  of  facts  and  of  law : 

"(1)  Said  Mary  B.  Stanton  died  in  tbe  dty 
and  state  of  New  Tork  on  March  29,  1901. 
being  then,  and  having  tor  upwards  of  23 
years  then  last  past  been,  a  resident  of  the 
said  city  of  New  Tork. 

"(2)  Under  her  will,  duly  admitted  to  pro- 
bate, the  benefldariee  and  their  relations  to 
her  and  their  places  of  residence  are  as  fol- 
lows: Stephen  K.  Stanton,  husband.  New 
Tork  City;  Samuel  M.  Stanton,  son.  New 
Tork  City ;  Lawrence  M.  Stanton,  son,  New 
Tork  City;  St^ben  B.  Stanton,  son,  New 
Tork  City;  Alexandrine  M.  Spalding,  dansta- 
ter,  Cambridge,  Mass.— all  of  whom  are  txt 
full  age. 

.  "(3)  At  the  tlme^  of  her  deatii,  said  UaiT 
B.  Stanton  ovnied'a  farm  near  Big  Bapids. 
valued  at  f 1,250,  which  was  the  only  real  es- 
tate in  tbe  state  of  Michigan  absolutely  own- 
ed by  her  at  the  time  of  her  death. 

"(4)  That  at  the  time  of  her  death  aaSA 
Mary  B.  Stanton  held  the  following  promis- 
sory notes,  all  secnred  by  mortgages  iq»n 
lands  In  the  state  of  Michigan : 

Amoont  unpaid. 

William  Nelson  9  300  00 

B.  N.  Fitch   300  00 

B.  N.  Buck   100  TO 

Samuel  Bush   300  00 

Julius  Kranzier   680  00 

Edgar  Starret   1.400  00 

Margaret  O'Donnell   433  0-^ 

Alexander  Mortimer   680  00 

Thomas  Collins   1.000  00 

John  Tiner   fSSS  00 

Mary  a  PMikham   2^000  00 

$7,816  03 

"(5)  That  at  the  time  (tf  her  death  said 
Mary  B.  Stanton  owned  87.50  shares  of  tbe 
capital  stock  of  the  Chicago,  Wilmington  A 
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Vermillion  Coal  Company,  a  corporation  or- 
Kanized  under  th*  laws  of  the  itate  of  lUlaobi 
and  whose  hnslnees  office  and  all  of  whose 
property  were  situated  In  the  state  of  Zlllnola. 
Said  stock  was  of  the  value  of  $2,250. 

"(6)  Tliat  at  the  time  of  her  death,  said 
Mary  B.  Stanton  owned  100  shares  of  the 
capital  stock  of  the  Detroit  National  Bank, 
a  corporation  organized  under  the  banking 
laws  of  the  United  States  and  doing  busi- 
ness In  said  city  of  Detroit  Said  stock 
was  of  the  value  of  f 13,800. 

"(7)  During  her  lifetime  said  Mary  B. 
Stanton  had  sold  upon  executory  land  con- 
tract five  parcels  of  land  situate  in  the  state 
of  Michigan,  the  legal  title  of  which  remained 
In  her  at  the  time  of  hw  death.  The  seroral 
amounts  unpaid  thmon  wwe  as  follows : 

Christine  Smith  $2,000  00 

John  J.  Traver   1,335  01 

F.  A.  Pfannenschmldt  1,368  03 

Frederick  Kingsland   905  00 

A-  IL  TraTsr   1,680  74 

$7,288  78 

"(8)  That  at  the  time  of  her  death  said 
Mary  B.  Stanton  had  on  deposit  to  her  credit 
in  said  Detroit  National  Bank  the  smn  of 
$6,862.46. 

"(9)  That  during  the  time  of  the  residence 
of  said  Mary  Jt.  Stanton  and  Stephen  E. 
Stanton  in  the  city  of  New  York,  said  Stephen 
K.  Stanton  kept  an  office  In  said  city  of  Detroit, 
and  that  the  notes  and  mortgages  above  de- 
Hcrlbed  In  paragraph  4,  the  certificate  of 
stock  in  the  Chicago,  Wilmington  A  Vermil- 
lion Coal  Company,  above  described  In  para- 
graph 5,  the  certificate  of  stock  in  the  De- 
troit National  Bank  above  described  in  para- 
graph 6,  and  the  land  contracts  described  in 
paragraph  7,  were  at  the  time  of  the  death  of 
said  Mary  B.  Stanton  actually  in  said  office 
of  Stephen  K.  Stanton  In  said  city  of  Detroit 

*'(10)  That  said  Stephen  E.  Stanton  held 
a  power  of  attorney  from  Mary  B.  Stanton, 
authorizing  him  to  draw  checks  against  the 
deposit  in  the  Detroit  National  Bank,  and  to 
receive  moneys  payable  to  bar,  and  to  dis- 
charge mortgages  held  by  her. 

**(11)  That  the  state  of  New  York  assessed 
and  has  collected  from  the  estate  of  Mary 
B.  Stanton  an  inheritance  tax  upon  the  per- 
sonal propwty  herein  described  Id  accordance 
with  tbe  laws  of  that  state. 

"(1^  That  the  property  so  owned  by  said 
decedent  and  represented  at  the  time  of  her 
detith  by  such  securities  and  deposit  (men- 
tioned in  paragraph  9,  except  the  certificate  of 
stock  In  tbe  Chicago,  WtImlngt<Hi  A  Vermil* 
Hon  Coal  Company)  was  possessed  by  said  de- 
cedent (though  not  in  the  same  form)  prior 
to  her  removal  from  Detroit  to  New  York, 
and  has  since  been  Invested  In  Michigan  and 
reinvested  there  when  collections  were  made 
or  loans  terminated.  That  tbe  mortgages  and 
papers  representing  such  property  have  al- 
ways been  kept  In  Michigan  for  the  purposes 
of  collection,  deposit  and  reinvestment 
though  they  might  have  bew  temporarily 
taken  to  New  York. 


"Conclusions  of  Law. 

"(1)  That  there  is  no  Inheritance  tax  pay- 
able u^aa  the  real  estate. 

"(2)  That  the  stock  of  tbe  Chicago.  WU- 
mington  A  Vermillion  Coal  Company  cannot 
be  considered  as  within  the  stete  of  Michi- 
gan, and  no  inheritance  tax  is,  therefore^  pay- 
able tibereon. 

**(^  That  all  the  remainder  of  the  property 
above  described  must  be  considered  as  with- 
in tbe  Btete  of  Michigan,  and  therefore  an  In- 
heritance tax  Is  payable  tb»eon,  lees  the 
statutory  exemption  of  $5,000,  at  the  rate  of 
one  perceatnm.** 

It  is  assigned  as  error  that  the  facts  found 
do  not  support  the  third  conclusion  of  law. 
The  prc^sltions  of  counsel  for  the  executor 
may  be  thus  stated:  Theprlnclple  which  sup- 
ports the  levying  of  an  Inheritance  tax  is  that 
it  is  a  tax  npon  ttie  right  of  snccesslon,  and 
not  np<m  properly.  Union  Trust  Co.  v.  Pro- 
bate Judge,  125  Mich.  487,  493,  84  N.  W, 
1101.  The  right  of  snccesslon  is  an  intan- 
gible right  and  has  no  situs  except  In  the 
state  creating  the  right,  and  a  state  has  not 
power  to  Impose  a  tax  upon  a  succession 
right  granted  by  another  state.  Tbe  federal 
dedsions  and  those  of  the  state  of  New  York, 
holding  such  a  right  to  be  taxable  In  a  state 
other  than  that  of  the  domicile  of  decedent, 
liave  ignored  the  principle  which  alone  sup- 
ports the  right  to  tax.  In  any  event  our 
statute  measures  the  tax  to  be  imposed  by 
tlie  property  which  Is  by  the  law  of  the  state 
generally  taxable,  and  not  by  the  property 
which  tbe  state  may  tax.  This  last  proposi- 
tion requires  that  there  be  no  inheritance 
tax  Imposed,  in  this  case,  upon  the  succession 
to  the  mortgage  notes,  tbe  land  contracta 
(treated  as  personal  estate),  and  the  deposit 
In  the  bank.  It  should  be  held  that  the  In- 
terest represented  by  tbe  land  contracta  is 
real  find  not  personal  property. 

The  words  requiring  interpretation,  found 
in  section  21  of  the  act  are :  "Shall  Include 
all  property  or  interest  therein  whether  sito- 
ate  within  or  without  this  state,  over  which 
this  state  has  any  jurisdiction  for  the  pur- 
poses of  taxation."  There  are  three  reasons 
for  holding  that  tbe  Legislature  Intended  the 
tax  to  be  measured  by  pro[>erty  which  it  Is 
within  the  power  of  tbe  state  to  tax,  and  not 
by  property  which  state  policy  has  selecteA 
for  purposes  of  general  taxation. 

One  reason  is  that  the  statute  Is  adopted, 
together  with  a  Judicial  Interpretation  of  the 
language  above  quoted,  from  the  state  oS 
New  York.  Stellwagen  v.  Probate  Judge, 
130  Mich.  168,  89  N.  W.  728.  And,  as  in- 
terpreted by  the  courts  of  New  York,  the 
design  of  the  Legislature  to  tax  the  trans- 
fer of  everything  which  it  has  the  pow- 
er to  tax  is  found  In  the  act  Matter  of 
Whiting,  150  N.  Y.  27,  44  N.  B.  715,  34 
L.  R.  A.  282,  6S  Am.  St  Bep.  640;  Mat- 
ter of  Houdayer,  160  N.  Y.  37,  44  N.  B. 
718,  84  L.  R.  A.  235,  55  Am.  St  Rep. 
642;  Matter  of  Sherman,  16S  N. :x>  1*  ^  N> 
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1032;  Matter  of  Hellman,  174  N.  T.  254,  63 
N.  E.  809,  9o  Am.  St  Rep.  5S2.  See,  also, 
Blackstone  t.  MUler,  188  U.  S.  189.  23  Sup. 
Ct  277.  47  li.  Ed.  439;  Plummer  t.  Goler, 
178  U.  S.  115,  20  Snp.  Ot  829,  44  L.  Ed.  09& 
mie  second  reason  1b  that  a  policy  of  general 
taxation,  which  recognizes,  to  some  extent 
at  least,  the  mle  of  nnlversal  sncc^lon  and 
the  theory  of  taxation  of  personal  property, 
generully,  at  the  domicile  of  the  owner,  la 
not  logically  ccmtrolling  of  the  Interpretation 
of  a  statute  imposing  a  tax  upon  a  right  of 
succession  or  upon  a  transfer  of  property 
which  can  <HiIy  be  tan^ble  and  enforceable— 
be  made  effective— In  the  Jurisdiction,  and 
by  Tlrtue  of  tbe  laws  and  Institutions,  of  the 
situs  of  tbe  propertr.  A  third  reason  is  tbat 
a  tax  upon  succession  w  trantfer,  unl- 
foimltl'  ot  operAtlon  and  an  equal  measure 
of  tiM  tax  to  the  propertr  ot  restdents  and 
nmreBldents  can  b^  wltii  no  other  constmo- 
tlon,  ■ecured.  Thwe  Is  property  idtnated 
within  the  state,  belonging  to  nonresidents, 
which  tbe  state  does  not  tax,  goiarally 
(Village  of  HoweU  t.  Qordon.  127  Mich.  517, 
86  N.  W.  1042:  Baars  t.  aty  of  Grand 
Rapids,  120  Mich.  672,  89  N.  W.  8SS),  though 
it  might  tax  it  (Catlin  t.  Hall,  £L  Tt  152; 
New  Orleans  T.  Btempel,  175  U.  S.  809.  20 
Sup.  Ot  110.  M  !«.  Bd.  174).  Property  of  tbe 
same  class  owned  retidfflits  Is  taxed,  gen- 
oraily. 

It  has  been  before  this  pointed  out  (Black- 
stone  T.  Miller,  supra)  that  under  a  statute 
like  ours,  in  cases  like  the  one  at  bar  and 
with  reference  to  the  same  property,  ooe 
state  imposes  a  succession  tax  upon  the 
theory  of  tbe  fiction  that  the  situs  of  person- 
al estate  Is  the  domicile  of  tbe  owner,  while 
another  state  Imposes  It  upon  tlie  ground 
that  the  actual  situs  Is  within  that  state,  and 
the  same  state  may  assume  either  poBltlon, 
as  the  domicile  of  the  decedent  or  the  pree* 
ence  of  his  property  within  the  state  requires 
it  Courts  are  properly  concerned  only  with 
the  questions  of  legislatlTe  purpose  and  the 
power  to  gire  the  ascertained  purpose  effect 
In  this  case,  both  of  these  questions  are  re- 
solved a^inst  the  appellant  Counsel  for 
the  executor  directs  attention  to  the  opinions 
In  Re  Estate  of  Pulling,  97  Mich.  876,  66 
N.  W.  765,  and  Bowen  t.  Lansing,  129  Mich. 
117,  88  N.  W.  384,  57  L.  R.  A.  643,  96  Am. 
St  R^.  427,  with  the  statement  that,  as  the 
last  case  does  not  refer  to  tbe  earlier  one, 
the  precise  character  of  the  property  owned 
by  the  vendor  In  a  land  contract  may  be  said 
to  be  undetermined;  that  as  real  estate  it 
passes  in  the  case  at  bar  to  tbe  children,  and 
is  not  considered  In  levying  the  tax,  while  as 
personal  estate  it  Is  valued.  The  point  seems 
to  be  ruled,  tor  this  case,  Isy  the  dedsion  In 
City  <a  Marquette  v.  Land  &  Iron  Co.,  132 
Mich.  180,  02  N.  W.  934. 

The  order  and  determination  of  tb*  dr- 
cult  court  is  affirmed,  with  costs. 


CHAMBER  OF  OOMMBRCB  OF  MINK& 

APOLI8  V.  WELLS  et  aL 
(Bapreme  Court  <a  Minnesota.  Dec.  S2,  1905.) 

ExcHANoBS— Use  of  Mabkst  Quotations— 

InjUNono  N— PLXADiira. 

Tbe  rule  that  a  pleading  Is  entitled  to  a 
liberal  construction  when  assailed  on  demurrer 
applied  to  certain  bets  aet  forth  In  the  com- 
plaint, and  a  demurrer  thereto  k«M  properly 
overmled. 

(Syllabus  by  tbe  Coart) 

Appeal  from  District  Court,  Hennepin 
County;  Frank  G.  Brooks,  Judge. 

Action  by  the  Chamber  of  Commerce  of 
Minneapolis  against  John  B.  Wells  and 
others.  From  an  ord^  overruling  a  de- 
murrer to  plaintiff's  complaint,  defendants 
appeal.  Affirmed. 

F.  D.  Latrabee,  for  appellant!.  Wilsoa  ft 
Mercer,  for  respondent 

BROWN,  J.  Anieal  from  an  «da-  orer- 
rolijtg  a  genwal  demnrror  to  plalnliirs  com- 
plaint The  only  question  Involved  In  this 
court  is  the  construction  oi  paragraph  8  of 
tbe  complaint  The  acUoo  was  broneht  to 
mtrain  and  enjoin  defendants  from  wrong- 
fully and  unlawfully  appropriating  and  dis- 
seminating information  obtained  by  plaintiff 
in  reference  to  the  market  price  of  wbeat 
and  other  farm  products.  After  setting  out 
the  incorporatlcm  of  plaintifl,  the  general 
manner  in  which  it  conducts  its  business, 
the  value  to  its  members  of  quotations  upon 
tbe  price  of  wheat  collected  by  It,  and  numer- 
ous other  facts  necessary  to  sustain  plain- 
tlfiTs  alleged  cause  of  action,  tbe  complaint 
alleged  in  the  paragraph  under  conal dera- 
tion that,  with  full  knowledge  of  the  facts 
alleged  respecting  tbe  rights  of  plaintiff  and 
its  members,  tbe  defendants  "and  each  of 
them  have  unlawfully  conspired  and  confed- 
erated together  to  and  during  many  monibs 
last  past,  and  have  been,  now  are,  and  unless 
restrained  therefrom  by  this  court  wUI  con- 
tinue indefinitely  and  without  right  to 
wrongfully,  fraudulently,  maliciously  and 
surreptitiously  get,  post  on  their  blackboard, 
use,  and  disseminate  plaintitrs  said  qnota- 
tloQs,  and  all  thereof,  on  wheat  and  otbei 
grain  products  from  day  to  day,  hour  to  hour, 
and  minute  to  minute,  as  they  are  produced 
throufih  their  main  oSlce  at  No.  200  Tbird 
Street  South,  Minneapolis." 

It  Is  contended  tbat  these  allegations  do 
not  charge  defendants  with  appropriating  or 
making  use  of  quotations  obtained  by  plain- 
tiff, and  that,  fairly  construed,  tbe  charge  Is 
that  defendants  wrongfully  disseminated  cer- 
tain quotations  as  they  are  "produced 
through  their  own  office.**  We  do  not  con- 
cur in  this  contention.  The  complaint  Is 
entitled  to  a  reasonable  construction.  The 
rule  is  that  as  against  demurrer  a  complaint 
will  be  sustained  U  bj  any  fair  and  reason- 
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able  construction  a  cause  of  action  may  be 
gelled  out  of  Its  allegations,  however  In- 
artiadally  they  may  be  stated.  Warren 
Bros.  T.  King  (Minn.)  104  N.  W,  816.  Falrlj 
constmed,  the  complaint  alleges  that  de- 
fendants wrongfully  make  use  of  and  dis- 
seminate market  quotations  as  they  are  pro- 
duced from  time  to  time  by  platntUf,  and 
defendants  so  use  and  disseminate  the  In- 
formation thus  wrongfully  obtained  by  post- 
ing the  same  In  their  own  office.  It  is  also 
urged  that  the  charge  that  the  defendants 
wrongfully  use  and  disseminate  such  quota- 
tions Is  a  tnere  conclusion  of  law,  and  In- 
•vfflcient;  that  the  facts  showing  the  wrong- 
fnlnesB  of  the  acts  of  the  defendants  should 
bare  been  folly  pleaded.  This  objection  is 
not  fatal  tm  demurrer.  If  the  complaint  is 
Insoffldent  in  this  respect,  the  remedy  waa 
by  motion  to  make  more  definite  and  certain. 
V^e  refrain  from  entering  upon  a  discussion 
of  the  merits  of  plalntlfrs  canse  of  action, 
for  the  reason  that  the  complaint  Is  only 
<diallaiged  by  defendants  In  the  respects 
stated,  and  the  further  reason  that  the  ma- 
lts can  best  be  consld«ed  in  connection  with 
all  tiie  facts  aa  disclosed  1^  the  evidence. 
Ordw  affirmed. 


SOHUHACHER  et  al.  t.  BOARD  OF 
COM'BS  OF  WRIGHT  COUN- 
TY et  111. 

<Baweme  Court  of  Minnesota.  Jan.  12,  1906.) 
E^Qurrr— Reiceot  at  Law— Ditch  Pbockid- 

IHOB— iMJnNCTTlON. 

In  proceedings  in  equity  to  declare  ditch 
proceedings,  under  chapter  258,  >  41S,  Laws 
of  1901.  as  amended  by  chapter  8$  p.  90.  laws 
of  1902,  Toid,  and  to  restrain  the  county  au- 
ditor from  filing  any  paper  therein  and  from 
extending  any  tax  oo  the  tax  rolls  in  connec- 
tion tberawitbt  it  is  held,  that  the  par^  com- 
plaining had  an  adequate  remedy  at  law,  and 
that  there  was  not  a  sufficient  occasion  for 
equitable  interference.  Albrecht  t.  City  of  St. 
Paul,  50  N.  W.  60S,  47  Minn.  6^  an4  Fajder 
T.  AltUn,  92  N.  W.  882,  934,  87  Minn.  445, 
followed  and  applied. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Wright  Coun- 
ty; Arthur  E.  Olddings,  Judge. 

Action  by  Michael  Schumacher  and  othws 
against  the  board  of  county  commissioners  of 
Wright  county  and  others.  From  an  order 
grantlDg  Judgment  for  plalntUh,  defendants 
appeal.  Reversed. 

W.  H.  Cutting,  for  appellanta  James  OL 

Tarbox,  for  respondents. 

JAGOARD,  J.  This  was  a  proceeding  in 
equity  to  declare  ditch  proceedings  under  chap- 
ter 258,  p.  418,  of  the  Laws  of  1901,  as  ammd- 
ed  by  chapter  38,  p.  90,  of  the  Laws  of  1902, 
void,  and  to  restrain  the  county  auditor  from 
filing  any  paper  therein  and  from  extending 
any  tax  on  the  tax  rolls  In  connection  there- 
with. The  trial  court  granted  the  injunction. 
CTblB  was  error.  Ttie  party  complaining  bad 


an  adequate  remedy  at  law.  There  was  not 
a  sufficient  occasion  for  equitable  interfer- 
Mce.  In  Albrecht  t.  aty  of  St  Paul,  47 
Minn.  682,  50  N.  W.  609,  of  a  similar  applica- 
tion In  proceedings  to  prevent  the  enforce- 
ment of  a  local  assessment  by  that  city, 
Gilflllan,  0,  J.,  said:  "Such  an  Injunction 
would  be  In  effect  against  the  city  bringing  an 
action  or  suit  in  which  the  persons  made  de- 
fendants have  a  full  and  adequate  opportu- 
nity to  make  their  defense  to  the  claim  made 
against  their  property.  A  snlt  to  enjoin  a 
party  from  bringing  an  action  In  which  the 
party  to  be  sued  may  make  his  defense  as 
completely  as  In  the  suit  for  the  Injunction 
never  would  lie,  unless  under  exceptional 
circumstances  such  as  do  not  exist  In  this 
case."  The  same  rule  was  followed  In 
Fajder  v.  Village  of  Aitkin,  87  Minn.  445. 
92  X.  W.  332,  934,  and  applied  to  a  pro- 
ceeding by  the  county  oommissioners  to 
enforce  the  collection  for  a  special  assess- 
ment under  a  similar  act  I^ws  1901.  p. 
215,  c.  167.  In  the  present  instance,  in  addi- 
tion to  the  opportunity  which  the  objectors 
had  to  Interpose  their  defense  when  the  pres- 
ent assessment  reached  the  stage  In  which 
Its  collection  would,  under  the  law,  be  en- 
forced by  proceedings  to  collect  the  same  on 
the  ordinary  county  tax  lists,  section  11,  p. 
419,  c.  258,  Laws  1901,  as  amended  by  sec- 
tion 4,  p.  93.  c.  38,  of  Laws  of  1902,  especially 
provides  for  an  appeal  In  four  specified  cases 
before  the  contract  for  the  construction  of 
the  ditch  Is  let  See,  also,  section  18,  p.  420, 
c  258. 

There  is  much  force  in  the  plaintiffs'  con- 
tention that  the  terms  of  this  section  are  not 
broad  enough  to  cover  the  points  upon  which 
he  relies.  Construing  the  law  as  a  whole, 
however,  this  court  has  given  a  very  wide 
scope  to  such  an  appeal.  In  McMillan  v.  Bd. 
Co.  Com.,  93  Minn.  16,  at  page  23,  100  N. 
W.  384,  at  page  386,  Douglas,  J.,  said:  "No 
provision  having  been  made  by  law  for  fur- 
ther action  by  the  board  of  county  commis- 
sioners (after  an  appeal  taken),  we  are  of  the 
opinion  that  the  Legislature  must  have  in- 
tended to  confer  upon  the  court  jurisdiction 
to  try  and  determine  all  the  Issues  of  fact  and 
law  presented  to  said  board  under  such  rules 
of  practice  and  procedure  as  are  adaptable 
to  proceedings  of  a  similar  nature."  In 
addition  to  the  opportunity,  which  such  an 
objector  is  given — first,  by  appeal;  second,  by 
answer  In  proceedings  to  enforce  collection- 
he  may  In  proper  cases  have  recourse  to  cer- 
tiorari. What  the  objector  here  seeks  is  an 
adjudication  of  the  validity  of  the  proceed- 
ings. For  this  reason,  certiorari  from  Its 
nature  Is  proper.  Its  office  Is  not  to  restrain 
or  prohibit,  but  to  annnl.  Gauld  v.  City  of 
San  Francisco,  122  Cal.  18,  54  Pac  272. 
Moreover,  In  theory  at  least  that  writ  does 
not  involve  the  historical  delays  traditionally 
Incident  to  the  chancery  writ  of  Injunction. 
It  serv«i  to  sectire  a  review  of  all  questions 
of  law  appearing  iq>on  the  record  which  lnjn< 
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riously  affect  the  aggrieved  party.  State  t. 
Diiim,  86  Minn.  801.  90  N.  W.  772;  State  t. 
District  Court.  83  Mfnn.  464,  86  N.  W.  455.  It 
is  therefore  In  furtherance  of  the  proceedings, 
rather  than  collateral  to  them,  as  an  injunc- 
tion would  be.  It  follows  that  the  trial  court 
erred  In  refusing  defendants'  motion  to  dis- 
miss, and  In  granting  plaintiCCs'  motion  tor 
Judgment 
Judgment  reversed. 


MOYBS  T.  AMSBIOAN  FBBEHOLD  lAND 

MORTO.  00.  et  al. 
(Supreme  Court  of  Minnesota.  Jan.  6,  1906.) 

1.  AaSIQNMIKT  FOB    BSNXnT   OW  OBSDIIOBS 

— Bbqibik^tioh — ErrECT. 

Section  432&,  Qen.  St  1894,  te  a  r^istry 

law. 

2.  Saicb  —  Appointment   or   Rbositxb  — 

Bona  Fidb  PuBcnASBR. 

When  a  duly  certified  copy  of  an  order  ap- 
polntiuc  a  receiver  of  an  insolvent  is  Sled  in  the 
office  of  the  register  of  deeds,  as  provided  Id  that 
section  of  the  statute,  it  is  notice  of  the  fact 
of  the  refwivership  to  all  parties  who  thereafter 
deal  with  lands  of  the  insolvent  situated  in  ths 
county. 
'(Syllabus  by  the  Court) 

Appeal  from  District  Court  Red  Lake 
Ck)unty;  William  Watts.  Judge. 

Action  by  Francis  W.  Noyee  agalnet  the 
American  Freehold  Land  Mortgage  Ckimpany 
and  others.  Judgment  for  defendants,  and 
plalxitlff  appeals.  Berosed. 

Morton  Barrows,  for  appellant  W.  A. 
Mclntyr^  for  reqwndents. 

ELLIOTT,  J.  On  January  80,  1897.  M.  L. 
Countryman  was  appointed  by  tlie  district 
court  of  Bamsey  county  receiver  of  F.  T. 
Day,  and  directed  to  take  posaessltm  of  all 
the  property  of  the  insolvent  In  the  state 
of  Minnesota.  A  duly  certified  oopf  of  the 
order  appointing  Countryman  was  filed  In 
the  office  of  the  register  of  deeds  of  Red 
Lake  county  on  October  4,  1808.  On  March 
12,  1902,  while  the  recciverahip  was  stIU  in 
force,  F.  T.  Day  and  wife  quitclaimed  cer- 
tain land  situate  In  Red  Lake  county,  and 
the  defendants  in  this  action  claim  by  mesne 
conveyances  nnder  this  deed.  On  May  23, 
1908,  M.  L.  Counteyman,  as  receiver  of  F. 
T.  Day,  conveyed  this  land  to  Francis  W. 
Noyra,  tlw  plaintiff  herein,  by  sufficient  and 
proper  deed,  and  the  sale  and  conveyance 
was  thereafter  duly  confirmed  by  the  dis- 
trict court  of  Ramsey  county.  The  defend- 
ants being  In  possession,  the  plaintiff  broi^bt 
this  action  In  ejectment  to  recover  the  land, 
upon  the  theory  that  the  title  In  fee  passed 
to  him  by  the  receiver's  deed.  The  defend- 
ants, on  the  other  hand,  contend  that  they 
acquired  the  title  by  mesne  conveyances 
through  the  deed  executed  by  Day  while  be 
was  insolvait  and  during  the  receiverahip. 
It  is  admitted  that  none  of  the  defendants 
had  other  or  further  notice  of  the  plaintiff's 


title  or  claim  to  the  lands  than  was  fur- 
nished by  the  public  records  of  Red  Lake 
county.  The  trial  court  ordered  Judgment 
in  favor  of  the  defendants,  and  the  appeal 
Is  from  the  Judgment 

The  record  thus  presents  but  one  qnestlaa 
for  our  consideration :  Did  the  filing  of  the 
copy  of  the  order  appointing  the  receiver 
In  the  ofllce  of  the  register  of  deeds  of 
Red  Lake  county  (^)erate  as  notice  to  sub- 
sequent twna  fide  purchase  of  the  land 
from  Day?  The  learned  trial  court  answer- 
ed this  question  In  the  negative.  Section 
4228,  Gen.  St  1884,  provides  that:  "No  deed 
of  assignment  for  the  benefit  of  creditors 
whether  under  the  general  assignment  law 
or  the  Insolvent  law  of  this  state,  and  no  or- 
der or  decree  of  assignment  undw  said  In- 
solvent law,  by  any  court  Hball  be  valid  or 
of  any  force  or  effect  whatsoever  as  a  con- 
veyance of  ai^  land  or  of  any  estate  or  In- 
terest therein  In  this  state  until  a  copy  of 
such  deed,  order  or  decree,  certified  by  the 
clerk  or  his  d^uty  of  the  court  wherein  the 
original  deed,  ordn-  or  decree  Is  filed,  shall 
be  filed  for  record  In  the  office  of  the  register 
of  deeds  of  the  county  wherein  such  land  is 
situated."  The  oMer  In  question  was  filed 
as  provided  for  In  this  statute,  and  the 
plaintiff  claims  that  from  the  date  of  aocfa 
filing  it  constituted  notice  of  tbe  tact  that 
Day's  property  was  In  the  hands  of  the  court 
The  order  appointing  the  receiver  was  valid 
and  effective  before  It  was  recorded  in  Red 
Lake  county  as  to  all  but  bona  fide  innocent 
purcbasOTS  without  notice  of  the  facts.  It 
was  held  In  Paulson  v.  Olon^  40  Minn.  4&i. 
42  N.  W.  398.  that  this  atatnto  la  a  mere 
rei^stry  law.  As  tbwe  said  by  Mr.  Justice 
Dickinson:  *M;7blle  the  language  of  the  act 
does  not  disclose  the  purpose  intended  to  be 
acoompllshed  as  clearly  as  would  have  been 
desirable,  we  are  satli^ed  that  It  should 
be  construed  as  a  mere  registry  law.  Intended 
for  tbe  protection  of  snbsequoit  pnrdiasas." 

It  Is  difficult  to  ctmctAve  of  any  other 
method  by  which  tbe  possession  of  the  re- 
eeiyer  could  be  protected.  Ha  oonld  not  take 
physical  possession  of  the  real  estate.  When 
tbe  order  was  filed  in  the  office  of  the  regto- 
ter  of  deeds,  and  properly  indexed,  any  per- 
son interested  in  the  lands  who  exercised 
iwoiwr  care  could  obtain  actual  notlos  of 
the  receivership.  It  woold  be  Impracticable 
to  require  the  fflrder  to  contain  a  deacriptlim 
of  all  the  real  estate  affected  thent^.  Any 
such  requirement  might  defeat  tbe  whole 
object  of  the  receivership.  If  it  Is  necessary 
to  Include  a  deaerlptlou  of  the  lands  in  Uie 
order,  it  would  be  easy  for  a  dishonest  In- 
voluntary bankrupt  to  convey  sll  his  lands, 
and  get  the  title  thereof  Into  the  bands  ot 
Innocent  purchasers,  betweai  the  time  when 
the  order  Is  made  and  the  preparation  of 
an  exhaustive  schedule  of  his  pn^ierty.  It 
cannot  be  presumed  that  the  Legislature  In- 
traided  this  result  What  the  Legislature 
evidently  did  Intend  waa  to  deprive  the  In- 
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solTttnt  of  all  power  to  dispose  of  bla  real 
estate  aftw  tlie  order  wag  duly  made,  and 
this  statute  was  enacted  for  the  purpose 
of  providing  a  method  of  giving  notice  of 
the  fact  of  the  receivership  to  parties  who 
might  be  Interested  therein.  The  defendants 
In  this  acUon  are  Innocrat  purchasers  In 
tiie  sense  that  they  had  no  actual  knowledge 
of  the  fact  that  Da^s  property  was  under 
the  control  of  the  court  and  that  he  was 
not  competent  to  convey  title  to  his  lands. 
Bat  the  orda  appointing  a  receiver  was 
on  file  In  the  office  of  the  register  of  deeds 
of  the  county  wherein  the  land  was  situated, 
and  It  was  within  the  power  of  the  purchaser 
by  the  eisrclse  of  reascmable  care  to  become 
possessed  of  actual  knowledge  of  Uie  con- 
ditions. While  the  practical  result  may  be 
unfortunate,  It  Is  due  to  the  want  of  care 
on  the  part  of  the  purchaser,  and  therefore 
cannot  constitute  a  legal  wrong. 

The  Judgment  appealed  from  Is  ther^re 
reversed. 


STATE  V.  WEISS. 
(Supreme  Court  of  MlDUeaota.   Jan.  12,  1906.) 

1.  CoNsnnmoNAi.  Law— Suhdat  Sales. 

Chapter  362,  p.  652,  of  the  Laws  of  1903, 
Inhibiting  the  public  traffic  in  certain  articles 
of  merchandise  on  Sunday,  is  constitutionaL 
State  V.  Justus,  98  N.  W.  325,  91  Minn.  447, 
64  L.  R.  A.  510, 103  Am.  St  Rep.  521,  followed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Iaw,  S  660.] 

2.  Samk— RiOBTS  or  Hebbkws. 

That  the  defendant  was  of  the  Hebrew  race 
and  of  the  Jewish  Church,  regularly  attended 
snch  church  as  his  place  of  worship  on  Satur- 
days or  the  seventh  day  of  each  week,  and  be- 
lieved In  the  doctrines  of  that  church,  among 
other  things,  that  Saturday,  or  the  seventh  day 
of  every  week,  is  the  Sabbath  or  Lord's  day.  to 
be  observed  and  kept  by  him  as  a  day  of  wor- 
ship, does  not  in  any  manner  affect  the  con- 
stitutionality of  diapter  SffiS,  p.  6B2,  Laws 
1903. 

CEd.  Notew — For  cases  In  point,  see  voL  10, 
Gent.  Dig.  Constitntlonal  Law,  {  154.] 

8.  SuRDAT— Sales— SAnnABT  Measubb— Po- 
lice POWBB. 

The  Sunday  law  Is  juatlfled  as  a  sanitary 
measure  and  as  a  legitimate  exerdse  (rf  police 
power. 

4.  SAioB—DEFENaEs— Sales  or  Oboobbieb. 

Section  6514,  Gen.  St.  1894.  which  pro- 
vides that  "It  is  a  sufficient  defense  to  a  prose- 
cution for  servile  labor  on  the  first  day  of  the 
week  that  the  defendant  uniformly  keeps  an- 
other day  of  the  week  as  holy  time  and  does 
not  labor  upon  that  day,"  has  no  application 
to  a  proprietor  publicly  selling  groceries  on 
Sunday. 
(Syllabus  by  the  Court.) 

Appeal  from  Municipal  Court  of  Mlnneapo- 
Ub;  B.  F.  Waite,  Judge. 

M.  A.  Weiss  was  convicted  of  violation  of 
a  Sunday  law,  and  appeals.  Affirmed. 

Frank  P.  Nanbs  and  Freeman  P.  Lane,  for 
appellant  B.  T.  Young,  Atty.  Gen.,  Frank 
Healy,  Olty  Atty.,  and  A.  O.  Finney,  Aast 
City  AttT.,  for  the  State. 


JAGGARD.  J.  At  tt»  time  of  arraignment 
In  the  municipal  court  of  Minneapolis,  upon 
a  complaint  chargii^  him  with  violation  of 
the  Sunday  law*  the  defendant  and  affiant 
altered  a  plea  of  not  guilty,  ^niereupon  the 
partdea  entered  Into  the  following  stipulation : 
"The  said  defendant  did  on  Sunday,  the  24th 
day  of  September.  1005,  publicly  sell,  at  the 
ci^  of  Minneapolis,  In  said  county  and  state, 
the  quantity  of  groceries,  to  wit,  one  package 
of  grape  nuts  breakfast  food  to  one  O.  M. 
Wasslng,  and  one  bottle  of  catsup  to  one 
George  Clark;  that  said  sales  were  made  at 
the  grocery  stora  of  which  the  said  defendant 
was  a  proprietor,  and  which  was  then  kept 
open  to  tbe  public  for  public  selllug."  The 
following  facta  were  also  stipulated,  subject, 
however,  to  the  objection  on  the  part  of  the 
plaintUf  that  the  same  were  incompetent,  Ir- 
relevant and  immaterial,  and  do  not  consti- 
tute a  defense;  "That  the  defendant  is  a 
Hebrew  by  race,  but  a  citizen  of  the  United 
States  and  state  of  Minnesota,  and  resides 
and  has  resided  therein  for  several  years  last 
past,  and  has  been  engaged  and  is  now  en- 
gaged in  the  grocery  business  therein;  ttiat  he 
Is  a  man  of  over  50  years  of  age,  and  during 
his  whole  lifetime  has  been,  and  now  is,  a 
member  of  tlie  Jewish  Church,  regularly  at- 
tenditig  such  chiurcb  as  bis  place  of  worship 
on  Saturdays,  or  the  seventh  day  of  each 
week,  and  in  good  faith  has  believed  and  still 
believes  In  the  doctrines  of  said  church,  coo- 
Blstlng,  among  other  things,  that  Saturday,  or 
the  seventh  day  of  every  week.  Is  the  Sabbath 
or  Lord's  day,  to  be  observed  and  kept  by 
him  as  a  day  of  worship,  and  that  It  Is  not 
right  to  do  any  business  or  labor  on  such 
day;  that  during  all  the  time  he  has  been  en- 
gaged in  said  business  said  defendant  has 
conscientiously  observed,  and  now  so  observes, 
in  good  faith,  said  seventh  day  of  the  week 
as  the  Sabbath  or  Lord's  day.  and  uniformly 
kept,  and  now  keeps,  the  same  as  a  day  of 
worship  and  holy  time,  and  has  never  trans- 
acted any  business  or  performed  any  labor 
on  said  day;  that  according  to  the  doctrines 
of  said  Jewish  Church,  consclentioualy  be- 
lieved In  and  practiced  by  this  defendant, 
no  other  day  than  the  seventh  day  of  the 
week  has  been,  or  is,  the  Sabbath  or  Lord's 
day,  and  that  the  first  day  of  the  week, 
called  Sunday,  In  the  state  of  Minnesota,  la 
not  the  Sabbath  or  Lord's  day,  and  that  it 
la  not  wrong  for  defendant  to  perform  labor 
or  do  business  on  such  day;  and  that  this 
defendant,  so  believing,  conscientiously  and 
in  good  faith,  made  the  sale  of  tbe  groceries 
hereinbefore  specified  and  set  out  In  tbe  com- 
plaint herein,  believing  that  the  same  was 
not  wrong,  nor  in  violation  of  law,  but  that 
It  was  right  for  him  so  to  do;  that  such 
sales  were  made  In  a  quiet  and  orderly 
manner,  so  as  not  to  Interrupt  nor  disturb 
other  persons  tn  observing  the  first  day  of 
the  week,  on  which  said  sales  were  made,  as 
holy  time."  Upon  this  stipulation  of  facts 
defendant  was  adjudged  gnUly  ud  <«d»8d 
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to  pay  a  fine  of  three  dollars,  and  in  default 
thereof  to  be  Imprisoned  in  the  workhonse 
of  the  city  of  Minneapolis  on  til  said  fine  was 
paid,  not  exceeding  the  term  of  three  days. 
Tberenpon  the  case  was  removed  to  this 
conrt,  upon  a  settled  case,  allowed  as  a  bill 
of  exceptions. 

The  complaint  was  drawn  under  section  1, 
c.  862,  p.  652,  of  the  Laws  of  1003,  and  char- 
ged the  defendant  with  a  Tiolatlon  of  said  sec- 
tion, m  this:  that  he  did,  on  the  Sunday 
named,  publicly  sell  a  qnantlty  of  groceries  to 
the  complainant  The  argument  of  the  de- 
fendant as  to  the  construction  of  the  act  Is 
this:  The  Supreme  Court  of  tbls  state  has 
decided  that  section  6517,  Gen.  St  18&4,  did 
not  prohibit  the  doing  of  business  dh  Sunday 
which  did  not  seriously  Interfere  with  re- 
ligious observances  of  that  day  by  the  publia 
Ward  T.  Ward,  75  Minn.  669,  77  N.  W.  965; 
Holden  T.  O'Brien,  86  Minn.  2»7,  90  N.  W. 
531.  Section  6510.  Gen.  Bt  1894,  is  still  In 
force,  and  hence  the  proviso  in  the  law  of 
1903  must  be  construed  in  Iiarmony  with  this 
section  as  thus  Interpreted.  That  proviso 
reads  as  follows:  "Provided,  however,  that 
nothing  in  this  section  shall  be  construed  to 
allow  or  permit  the  public  sale,  or  exposing 
for  sale,  of  uncooked  meats,  fresh  or  salt  or, 
groceries,  dry  goods,  clothing,  wearing  appar- 
el of  any  kinds  or  boots  or  shoes."  Accord- 
ingly defendant  contends  that,  unless  the 
sales  of  groceries  seriously  Interrupted  repose 
of  religious  liberty  of  the  community,  it  can- 
not be  held  to  be  a  violation  of  the  law.  The 
contention  Is  not  sound.  Under  the  terms  of 
the  act  it  is  not  material  that  the  sale  by  de- 
fendant was  made  in  a  quiet  and  orderly 
manner.  That  conduct  was  clearly  within 
the  express  prohibition  of  the  statute:  "Ail 
manner  of  public  selling  of  any  property  on 
Sunday  is  prohibited."  The  statute  then  enu- 
merates  certain  exceptions  which  are  not 
here  involved,  and  concludes  with  the  proviso 
previously  set  forth  herein.  The  general  pro- 
hibition of  public  sale  is  simply  made  more 
specific  the  proviso.  That  proviso  ex- 
cludes any  possible  constmctton  of  the  excep- 
tion which  would  allow  the  sale  of  groceries 
and  other  articles  therein  enumerated.  The 
law  accordingly  contains  a  dear  and  distinct 
deflnlUott  by  the  Legielature  of  public  traf- 
fic, inter  alia,  In  groceries.  This  construction 
was  practically  glv«i  to  It  In  State  ex  rel. 
Hoffman  r.  Justus,  91  Minn.  447,  98  N.  W. 
326,  64  L.  R.  A.  510,  103  Am.  St  Ilep.  621. 
The  constltutlonalltT  of  that  act  Is  not  an 
open  question.  It  was  cEpressly  determined 
by  the  case  lost  cited. 

That  this  defendant  was  of  the  Hebrew 
race  and  of  Jewish  religion  Is  urged  as  an  ad- 
ditional reason,  not  Involved  In  the  Hoffman 
Case,  for  holding  the  law  unconstitutional. 
In  view  of  the  constitutional  provision  secur- 
ing religious  freedom  and  of  the  natural  and 
just  abhorrence  of  anything  approaching  re- 
ligious tyranny,  we  have  considered  de  novo 
the  effect  of  that  objection  upon  the  con- 
^tutionalltr  of  the  law.  Wa  find.  howeveTf 


no  reason  for  changing  the  previous  con- 
clusion of  this  court  In  State  v.  Petit  74 
Minn.  376,  77  N.  W.  226,  the  Sunday  law 
was  Justified,  not  by  religious  dogma,  but  as 
a  sanitary  measure  and  as  a  legitimate  ex- 
ercise of  the  police  power.  That  law.  Justice 
Mitchell  says,  "proceeds  upon  the  theory, 
entertained  by  most  of  those  who  have  in- 
vestigated the  subject  that  the  physical,  In- 
tellectual, and  moral  welfare  of  mankind  re- 
quires a  periodical  day  of  rest  from  labor, 
and,  as  some  particular  day  must  be  fixed, 
the  one  most  naturally  selected  Is  that  which 
Is  regarded  as  sacred  by  the  greatest  number 
of  citizens,  and  which  by  custom  Is  generally 
devoted  to  religions  worship,  or  rest  and  rec- 
reation, as  this  causes  the  least  Interference 
with  business  or  existing  custom."  That 
case  and  that  view  of  the  law  was  sustained 
by  the  Supreme  Court  of  the  United  States. 
177  U.  S.  164,  20  Sup.  Ct  666,  44  L.  Ed.  716. 
Inter  alia,  it  quotes  Ex  parte  Andrews,  18 
Cal.  678:  "The  prohibition  of  secular  bnsi- 
ness  on  Sunday  is  advocated,  on  the  ground 
that  by  it  the  general  welfare  Is  advanced, 
labor  protected,  and  the  moral  and  ptiyslcal 
well-being  of  society  promoted."  According 
to  Bell,  J.,  In  Specht  v.  Commonwealth,  8  Pa. 
312,  326  (49  Am.  Dec.  518).  "such  a  law 
says  not  to  the  Jew  or  Sabbatarian,  'Too  shall 
desecrate  the  day  yon  esteem  as  holy  and 
keep  sacred  to  religion.'  It  enters  upon  no 
discussion  of  rival  claims  of  the  first  and 
seventh  day  of  the  we^,  nor  pretends  to 
bind  upon  the  conscience  of  any  man  any  con- 
clusion upon  the  subject  which  each  must  de- 
cide for  himself.  *  *  *  It  does  not  in  the 
slightest  degree  Infringe  upon  the  Sabbath  of 
any  sect  or  curtail  their  freedom  of  worship. 
It  detracts  not  one  hour  from  any  period  of 
time  tbey  may  feel  bound  to  devote  to  this 
object  nor  does  It  add  a  momoit  beyond 
what  they  may  choose  to  employ.  Its  sole 
mission  is  to  Inculcate  a  temporary  weekly 
cessation  from  labor,  but  It  adds  not  to  tbit 
requirement  any  religious  obllgatioa" 

The  defendant  lives  under  the  common  law 
as  developed  In  the  United  States,  by  which 
the  majority  rules.  He  Is  subject  to  a  mu- 
nicipal code  based  upon  the  absolute  converse 
of  Cicero's  favorite  aphorism,  expressing  the 
spirit  of  the  dvll  law:  "Semper  in  repnblica 
tenendum  est  ne  plniimum  valeant  plnrimL" 
II  De  Repuhllca,  22.  He  must  accept  the  law 
of  the  land  as  it  exists.  The  law  applies  by 
Its  terms  to  the  defendant  There  la  nothing 
In  section  6514  which  relieves  him  from  Its 
operation.  Tliat  section  provides  as  follows: 
"It  Is  a  aofficlent  defense  to  a  proaecntltui  for 
servile  labor  on  ttie  first  day  of  the  wed^  that 
the  defendant  uniformly  another  day 

of  the  week  as  holy  time,  and  does  not  labor 
npon  that  day,  and  that  tbe  labor  complained 
of  was  done  in  such  a  manner  as  not  to 
Interrupt  or  disturb  other  persona  in  observ- 
ing the  first  day  of  the  week  as  holy  time." 
Tbe  term  "servile  labw"  is  infelidtoua.  By 
no  reasonable  ccmstructlon,  however,  can  It 
ba  perverted  Into  a  definition  whldi  would 
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to  a  pnccfrrman  public^  selling  Us 
wares,  to  be  deflned  as  a  servile  laborer. 

Tbe  judgment  of  the  court  below  Is  aflSrm- 
ed.  and  it  Is  hatibj  directed,  in  accordance 
with  the  statute  (Gen.  St  1894,  |  7891),  that 
the  sentence  pronounced  by  the  conrt  below 
be  executed. 

Judgment  alBrmed. 


LAWYER  T.  GREAT  NORTHERN  RT.  Oa 
(Soprone  Oonrt  of  Hlaneaota.  Jan.  6,  1906.) 

BjicnuKT^oicPuinT— Deuttbbkb. 

Tbe  complaint  considered,  and  held,  as 
against  a  general  demnrrer,  to  state  a  cause  of 
action. 
tSyllabuB  by  the  Court.) 

Appeal  from  District  Court,  Itasca  Coun- 
ty;  M,  A.  Spooner,  Judge. 

Action  by  William  W.  Lawver  against  the 
Great  Northern  Railway  Company.  From  an 
order  sustaining  a  demurrer  to  tbe  com- 
plaint, plaintiff  appeals.  Reversed. 

Alfred  L.  Thwlng,  tm  appellant  Wm.  R. 
Begg,  J.  A.  Murphy,  and  Heber  HcHugh,  for 
respondent 

ELLIOTT.  J.  This  ia  an  appeal  from  an 
order  sust^lng  a  demurrer  to  the  complaint 
The  allegatlona  material  for  tbe  determhia- 
tton  of  tbe  questions  Involved  are  as  follows : 
On  tbe  17th  of  October,  1902,  the  state  of 
Minnesota,  being  then  the  owner  In  fee  of 
certain  school  lands,  sold  and  agreed  to  con- 
vey the  same  to  tbe  plaintiff  herein  on  the 
terms  stated  In  the  coilflcate  of  the  Com- 
missioner of  the  State  Land  Office,  executed 
and  delivered  to  the  plalndff  on  that  data 
Tbe  certificate  is  made  a  part  of  the  ccHn- 
plaint  and  redtea,  among  other  mattera, 
that  on  October  17,  1902,  the  pUlntlff  pur^ 
chased  the  lands  in  qnestlon  from  the  state 
and  made  a  paymoit  thereon  as  required  by 
law,  and  agreed  to  make  further  payments 
at  the  periods  specified  In  the  ccmtract  Un- 
der the  ocmtract  the  purchaser  was  entitled 
to  possession  of  the  land  from  the  time  of  its 
execution,  and  the  state  reserved  therein 
the  right  to  resume  possession  at  any  time 
In  the  future,  should  the  porchaser  fall  to 
make  tlie  deferred  payments  according  to  the 
terms  of  the  contract  It  la  further  alleged 
tbat  the  defraidant  is  now,  and  ever  since  the 
17th  day  of  October,  1902,  baa  been,  in  pos- 
session of  a  certain  portion  of  tbe  land  im 
question,  described  In  detail  in  the  complaint 
and  withholds  and  during  all  of  said  time 
withheld  the  same  from  the  plaintiff,  and 
that  the  value  of  tbe  use  and  occupation 
of  tbe  premises  thus  withheld  by  the  defend- 
ant since  October  17, 1002.  is  (600;  that  dur- 
ing all  tbe  times  aforesaid  tbe  defendant  has 
operated  on  tbe  premises  occupied  br  it 
aforesaid  a  line  of  railway,  and  has  wholly 
failed  and  neglected  to  fmce  said  road  and 
to  erect  and  maintain  cattle  guards,  to  tbe 
plaintiff's  damage  in  tbe  sum  of  $900. 

The  defendant  contends  that  tbe  cnnplaint 


Is  donnrrable,  because  it  fkfls  to  moke  the 
state  of  Mlnnesoto  a  party  plaintiff  or  de- 
fendant to  stete  facte  necessary  to  sus- 
tain a  recovery  of  damages  tor  a  failure  to 
fKice  ite  right  of  way,  and  shows  on  its 
face  that  no  title,  right  or  interest  what- 
ever in  the  land  occnpied  as  a  right  of  way 
ever  i>aBsed  to  the  plaintiff,  but  does  show 
that  at  the  date  of  the  platotUTs  purdiase 
tbe  title  had  passed  to  the  <tefendant  It 
is  not  necessary  tor  the  purpose  of  this  ap* 
peal  to  consldw  all  the  questions  which  are 
raised  and  discussed  by  oonnsel.  We  are 
satisfied  tbat  the  plaintiff  was  not  required 
to  make  tbe  stete  a  party  to  this  action, 
but  we  do  not  determine  whether  the  com- 
plaint states  facte  which  will  entitle  plain- 
tiff to  recover  damages  for  the  failure  of 
tbe  defendant  to  fence  ite  right  of  way. 

The  defendant  claims  that  It  appears  from 
tbe  complaint  that  tbe  defendant  is  a  rail* 
way  corporatton,  and  as  section  2670,  Gen. 
St  1894,  which  was  in  force  at  and  prior  to 
the  time  when  th6  plaintiff  received  bis  cer- 
tificate from  tbe  stete,  aatborlses  railway 
companies  to  enter  upm  school  lands  and 
take  possession  of  the  same,  and  thus  ac- 
quire a  1^1  right  thereto  upon  certain  con- 
ditions being  performed,  it  should  be  pre- 
sumed tbat  tbe  defendant's  possession  had 
been  acquired  under  this  statute,  and  was 
therefore  lawfuL  If  tbe  defendant  acquired 
title  nnder  this  statute,  the  state  could  not 
deprive  it  of  Ite  rigbte  by  selling  tbe  lands 
to  the  plaintiff;  but  ss  we  read  tbe  com- 
plaint, It  does  not  justify  any  inference  of 
tbte  cbaracto:.  The  complaint  does  not  show 
that  the  defendant  was  in  possession  of  tbe 
land  at  the  time  plaintiff  acquired  his  cer- 
tificate from  the  state.  Tbe  alle^tion  is 
tbat  ever  since  the  17th  of  October,  1002, 
the  defendant  has  been  to  possession  of  tike 
strip  of  land  to  questltm.  There  is  no  al- 
legation that  the  defendant  had  been  In 
possession  of  the  land  before  the  17th  of 
October,  lOOffi,  or  even  on  that  date,  and  there 
is  nothing  to  idiow  that  tbe  defendant  bad 
any  right  title,  or  just  claims  to  tbe  lands. 
It  may  have  been  a  men  trespasser.  Tbe 
facte  are  not  before  ua.  We  know  nothing 
of  what  tbe  company  had  done  on  or  prtor 
to  October  17,  1902.  An  allegation  tbat  a 
condition  has  existed  since  a  certain  date 
does  not  todude  tbat  date.  "Since'*  means 
"after,"  "from  the  time  of."  Monroe  v.  Ae- 
worth,  41  N.  H.  199-201 ;  Words  &  Phrases, 
vol.  7,  p.  2610. 

On  broader  grounds  we  thtok  that  tiie 
complaint  states  a  canse  of  action.  Tbe  de- 
faidanfa  title  sbonld  have  bera  asserted  to 
ite  answer,  ^niat  this  has  been  the  custom- 
ary practice  appears  from  an  examination  of 
the  cases  in  this  court  to  which  similar  ques- 
tions have  been  ralaed.  See  Simonson  v. 
TbmniMWn,  2S  Minn.  4B0;  Tnttle  v.  GUcago, 
St  Paul,  M.  A  O.  Ry.  Gob.  61  Minn.  190, 
68  N.  W.  618. 

The  judgment  aroealed  from  la  ttmefore 
reversed. 
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IOWA  CENTRAL  BUILDING  ft  LOAN 
ASS'N  T.  MTESS  et  aL  SAME  T.  HOORB 

et  al.  (Supreme  Court  of  Iowa.  Dec  16,  190S.) 
Appeals  ti^m  District  Conrt,  Taylor  Ooanty; 
R.  It.  Parrisb,  Judge.  Actions  m  equity  tot 
the  foreclosure  of  mortgacea.  Decree  of  fore* 
closure  in  each  case,  and  plaintiff  appeals, 
claiming  a  larger  recoTery  than  was  allowed 
by  the  trial  court.  The  issues  and  matters  In 
controversy  being  substantially  Identical,  the 
two  cases  have  been  argued  and  submitted  to- 
gether. Reversed.  Maxwell  &  Maxwell,  for  ap- 
pellant. Haddock  A  Sons,  for  ap[>elleeB. 

PER  CURIAM.  The  question  presented  by 
diese  appeals  Is  in  all  respects  governed  by  the 
majority  opinion  in  Matthews  v.  Iowa  Deposit 
&Loan  Co..  128  Iowa.  743.  102  N.  W.  817. 
FoUowins  that  precedent,  the  cases  at  bar 
must  be  reversed,  and  remanded  for  the  entry 
of  decrees  in  accordance  with  the  rale  tliere 
approved.  Reversed, 

WEAVER,  J.,  dissenting. 


OBYE,  T.  LAKE  CITY.  (Supreme  Court  of 
Iowa.  Dec.  1%  1905.)  Appeal  from  District 
Court,  Oalhonn  County;  F.  M.  Powers,  Judge. 
Action  to  oijoln  the  defendant  from  draining 
water  upon  plaintiff's  land.  The  petition  was 
dismisfied.  and  plaintiS  appeals.  Affirmed.  E. 
C.  StevenHon,  for  apppliaut  J.  W.  Jacobs 
and  J.  B.  McCrary,  for  appellee. 

PER  CURIAM.  The  plaintiff  is  owner  of 
the  S.  H  S.  E.  %  of  section  18,  and  the  80 
acres  immediately  north  belongs  to  one  Dudley. 
North  of  the  last-mentioned  tract  is.  the  alatted 
portion  of  Lake  City ;  block  8  bordering  the 
division  line  near  the  center.  It  Is  in  a  natural 
depression,  from  which  the  drainage  is  to  the 
southwest,  across  Dudl^'s  land  and  through 
the  northwest  portion  of  that  of  plaintiff ;  tne 
fall  being  about  10  feet.  There  was  evidence 
to  the  effect  that  the  surface  water  naturally 
flowed  off  in  the  direction  indicated,  a  depressicm 
which  was  opened  as  a  ditch  about  2d  years 
ago.  Ten  or  12  years  before  the  trial  &-inch 
tile  draining  was  laid,  about  3  feet  deep,  from 
block  8  nearly  half  way  across  Dudley's  land, 
following  the  ditch  and  emptying  in  a  box  or 
sluiceway,  through  which  it  passed  into  the 
ditch  beyond.  This  was  done  with  the  consent 
of  the  party  from  whom  plaintiff  acquired  the 
land  in  1901.  In  1903  the  defendant  city  caused 
to  be  laid,  6  feet  deep.  12-inch  tiling  between 
the  same  tei*minal  points,  but  not  on  a  line  with 
the  old  tiling.  Tiling  was  also  laid  at  right  angles 
with  the  Old  tiling.  At  the  same  time  tiling 
was  laid  to  the  north,  draining  about  one-fovrth 
of  the  16  acres  of  the  watershed  included  within 
the  plat.  The  plaintiff  demands  that  Lake  City 
be  joined  from  maintaining  the  12-inch  tile 
drain,  but  upon  examination  of  the  record  we 
are  convinced  that  water  is  not  cast  upon  plain- 
tiff's land,  because  of  it,  in  greater  (quantities 
or  in  a  different  manoer  than  when  it  passed 
through  the  ditch  or  6-inch  tile.  See  Orr  v. 
O'Brten,  77  Iowa,  263,  42  N.  W.  183,  14  Am. 
St  Rep.  277  f  Vannest  t.  Fleming,  79  Iowa, 
638.  44  N.  W.  906,  8  L.  R.  A.  277,  18  Am.  St. 
Rep.  387 ;  Dorr  v.  Simraerson  (Iowa)  103  N.  W. 
80G.  Discussion  of  the  evidence  will  serve  no 
useful  purpose,  and  no  doubtful  qnestion  of 
law  is  mvelved.  AiBnned. 


STATE  V.  McFADDEN.  (Supreme  Oooit  of 
Iowa.  Jan.  18,  1906.)  App^  from  District 
Conrt,  Mahaska  County ;  John  T.  Scott,  Judge. 
The  defendant  was  convicted  of  the  crime  of 
adultery.  From  the  judgment  entered,  she  ap- 
peals. Affirmed.  G.  0.  Orvts,  for  appellant. 
O.  W.  Hnllan,  Atty.  Gen.,  for  Oa  State. 

PER  CURIAM.  The  case  has  be«i  submitted 
to  OS  on  a  short  transcript,  setting  forth  the 
indictment,  the  instructions  of  the  court,  the 
judgment,  and  the  notice  of  appeal.  Hme  is 
no  argument  on  behalf  of  appellant.  We  have 
examined  the  record,  and  do  not  find  any  re- 
versible error.  The  judgment  Is  tlwrefbre  af- 
firmed. 


STATE  V.  METCALF.  (Supreme  Court  of 
Iowa.  Jan.  16,  1906.)  Appeal  from  District 
Conrt,  Woodbury  County;  John  F.  Oliver. 
Judge.   

PER  CURIAM,  nie  defmdant  was  convicted 
of  the  crime  of  incest.  From  a  jndgmuit  impoe- 
Ing  sentence,  he  appeals.  The  case  comes  to 
us  on  a  short  transcript,  showing  only  the 
indictment,  plea,  verdict,  judgment,  and  notice 
of  appeal,  and  without  amunent.  We  have 
examined  this  recOTd,  and  mid  no  error.  The 
judgment  ia  therefore  afllrmed. 


STATE  V.  RILBT.  (Supreme  Conrt  of  Iow«. 
Jan.  16,  1006.)  Appeal  from  District  Court. 
Mahaska  County ;  W.  O.  Clunents,  Judge.  De- 
fendant was  indicted,  tried,  and  convicted  of  the 
crime  of  adultery,  and  appeals  from  the  Judg- 
ment Imposed.  Amrmed. 

PER  CURIAM.  The  case  Is  submitted  on  a 
transcript  showing  the  indictment,  plea,  in- 
structions, motions  for  a  new  trial  and  in  arrest 
of  Judgment,  the  sentence  of  the  court,  and  no- 
tice of  appeal.  No  one  appears  for  the  defend- 
ant; but  we  have  examined  the  record,  as  is 
onr  du^,  and  find  no  error  of  which  drfendanc 
may  justly  complain.  The  judgment  is  there- 
fore affirmed. 


STATE  V.  THOMAS.  (Supreme  Conrt  oi 
Iowa.  Jan.  18,  1906.)  Appeal  from  District 
Court,  Warren  County ;  J.  H.  Appl^te,  Judge. 

PER  CURIAM.  Defendant  was  convicted  un- 
der en  indictment  for  uttering  a  forged  instru- 
ment, and  sentenced  to  pay  a  fine  of  $25  and 
be  imprisoned  in  the  penitentiary  for  one  yesi. 
From  this  judgment  he  appeals.  The  appeal 
is  presented  without  argument  on  a  short  tran- 
senpt,  which  shows  only  the  Indictment,  minotes 
of  the  evidence  before  the  grand  jury,  Terdict, 
and  Judgment  No  error  appears  on  uia  reowd, 
and  the  judgment  is  affirmed. 


NEW  TORE  LIFE  INS.  OO.  v.  PRESTON 
et  al.  (Supreme  Court  of  Michigan.  Dec  15, 
1905.)  Appeal  from  Circnit  Court,  Wayne  Coun- 
ty, In  Cbancery :  Flavins  L.  Brooke,  Judge.  Bill 
of  interpleader  by  the  New  York  Ufe  Insurance 
Company  against  Marvin  Preston  and  Alanaon 
S.  Brooks,  administrator  of  George  A.  Bbeley. 
deceased.  From  a  decree  awarding  insuSt^ait 
relief  to  defendant  Marvin  Prestrat,  be  appeals. 
Affirmed  by  divided  eoart.  TUm  case  was  ar> 
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xned  and  nbmltted  at  the  AprQ  term,  190S. 

The  court  ordered  a  reaniiment  before  a  full 
bench  at  the  foHowine  October  term.  CAR- 
PGNTBB  and  GRANT.  JJ^  being  disquaUfled 
did  not  Bit  at  either  hearinc.  Anuad  before 
MOORE,  G.  and  McALTAY,  BLAIR, 
MONTGOMERY,  08TRANDKR,  and  HOOK- 
ER, JJ.  Thomaa  A.  EL  Weadock,  for  complain- 
ant. WilUnBon,  Poat  &  Oztobr  CUTi  Ij.  Bar- 
bour, ot  counsel  for  defendant  Pieston.  ffiiaw, 
Warran,  Oady  ft  Oakei,  for  defendant  Brooka. 

McALTAT,  J.  The  complainant,  by  reason 
-of  a  dispute  as  to  the  ownership  of  a  certain 
life  insurance  policy  for  $5,000,  iasoed  upon  the 
life  of  one  George  A.  Sbeley,  deceased,  filed 
its  bill  of  interpleader  in  this  cause,  Tgft^lng 
the  claimants  defendants,  and  paid  Into  court 
the  amount  due  under  the  policy.  Defendant 
Alanson  S.  Brooka  is  the  adminiatrator  of  the 
estate  of  said  Sheley,  and  claims  the  policy 
as  BQch  administrator.  Defendant  Marvin  Fret- 
ton  claims  aa  assignee  of  said  Sheley  by  pur- 
chase. The  decree  of  the  circuit  court  awarded 
said  Preston  the  sums  of  $822  and  $111.97,  to- 
gether with  interest  thereon,  and  the  balance 
-of  said  $5,000  to  said  administrator.  The  com* 
plainant  has  no  interest  in  the  dispute  between 
these  defendants  and  the  sole  question  at 
issue  is  whether  Mr.  Preston,  at  the  time  of 
the  death  of  the  insured,  was  the  absolute  owner 
-of  the  policy,  or  whether  be  then  only  held  the 
policy  as  collateral  security  for  the  amount 
paid  by  him  to  Mr.  Sheley  and  to  the  company 
for  the  premium.  The  amount  of  these  pay- 
ments is  not  in  dispute.  On  Hay  21,  1884, 
Mr.  Sheley  was  Indebted  to  Mr.  Preston  in 
the  sum  of  $7,000,  for  which  amount  he  then 
gave  his  note.  As  collateral  security  to  such 
note  he  gave  the  following:  (1)  A  mort^^ge  on 
a  lot  on  the  sooth  side  of  Sbnuon  Place,  De- 
troit (2)  An  assignment  of  the  rents,  and  an 
anonity  of  $500  per  annum  payable  from  the 
estate  of  Alanson  Sheley,  deceased.  (3)  A  pow- 
er of  attorney  to  Julian  G.  Dickinson  to  collect 
and  receive  tht  annuls  and  certain  rents.  (4) 
An  assignment  of  tiie  policy  of  insurance  in 
■question.  On  this  same  date  the  application 
for  this  insurance  was  made  to  the  complainant, 
and  the  policy  issued  on  May  25,  1^4.  The 
note  representing  the  Indebtedness  above  re- 
ferred to  of  $7,000  was  not  paid  when  due,  the 
real  estate  mortgage  was  foreclosed,  and  the 
property  sold  to  Mr.  Preston  for  $1,000.  and 
a  decree  entered  for  a  deficiency  of  $6,492.37. 
Bents  vuder  the  power  of  attorney  were  col- 
lected by  Mr.  Dickinson,  and  May  4,  1908, 
amounted  to  sufficient  to  pay  and  satisfy  this 
decree,  together  with  the  premiums  which  had 
been  paid  by  Mr.  Preston  apon  the  policy  of 
insurance  and  all  interest.  The  said  policy 
thereupon  became  the  property  of  Mr.  Sheley; 
tbe  indebtedness  for  which  it  was  held  as  col- 
lateral having  been  fully  paid  and  satisfied. 
Previous  to  the  final  payment  above  referred 
to  defendant  Preston  wrote  a  letter  to  Mr. 
Sheley  as  follows:  "April  30,  1903.  Mr. 
Oeoige  A.  Sheley — Dear  Sir:  I  am  notified 
by  the  trustees  of  your  father's  estate  that 
they  will  upon  May  7th  pay  me  the  balance 
due  upon  the  decree,  and  that  they  will  not 
pay  the  premium  upon  your  life  insurance 
which  will  be  due  May  22,  and  will  not  honor 
any  orders  made  by  yon  upon  them.  If  you 
have  no  way  to  provide  for  this  premium,  I  will 
take  care  of  it  for  you,  provided  I  can  be  made 
secure  for  the  amount.  Possibly,  if  you  would 
authorize  me  to  hold  the  policy  and  receive  the 
benefits  until  I  am  reimbursed,  it  would  be 
sufficient.  Think  it  over  and  advise  me.  Very 
truly,  Marvin  Preston." 

The  foregoing  facts  are  not  disputed,  nor  the 
facts  that  afterwards,  on  May  22,  1903.  the 
date  when  the  premium  on  this  policy  was 
doe,  Mr.  Sheley  and  Mr.  Preston  went  to  the  of- 
-6ea  of  the  complainant  oompany  In  Detroit, 


where  another  assignment  of  the  policy  was 
drawn,  npon  the  request  of  these  parties,  from 
Mr.  Sheky  to  Mr.  Preston ;  that  they  went  out 
of  the  office,  and  soon  returned  with  it  duly  exe- 
cuted and  acknowledged;  that  defendant  Pret- 
ton  then  gave  Us  check  to  Sheley  for  $590,  and 
another  chock  for  $232  to  the  company  for  the 
premiom.  The  assignments  of  this  policy  of 
May  22,  1903,  and  of  May  29,  1894.  from  Mr. 
Sheley  to  Mr.  Preston,  are  abeolnte  In  form  and 
identical  in  terms.  What  occurred  between 
these  parties  from  April  SOth,  when  the  above 
letter  was  written,  until  May  22d,  when  the 
last  assignment  was  made,  is  not  known.  One 
of  the  parties  to  the  transaction  Is  dead,  and  the 
other  disqualified  as  a  witness  under  tike  statute. 
The  dispute  In  this  case  as  to  whether  this 
last  assignment  was  an  al»olute  transfer  of  this 
policy,  or  given  as  security  to  defendant  Pres- 
ton, must  be  determined  from  the  testimony  of 
those  who  were  present  at  the  office  of  the 
company  when  the  parties  were  there,  and  from 
the  statements,  conduct,  and  relations  of  the 
parties.  There  is  no  question  of  law  in  the  case. 
W.  J.  Mott  was  cashier  in  the  Detroit  office  of 
the  company,  and  testified  that  these  parties, 
on  the  day  the  premium  was  due,  came  into 
the  office.  His  testimony  in  part  Is  as  follows: 
"Q.  What,  if  anything,  did  Mr.  Preston  say 
regarding  the  loaning  of  money  or  the  paying 
of  this  premium?  A.  He  and  Mr.  Sheley  came 
in  the  office  upon  the  day  that  the  premium  was 
due,  and  Mr.  Sheley  was  not  in  a  position  to 
pay  the  premium,  and  Mr.  Preston  wanted  to 
find  out  the  values  of  the  policy.  Q.  What  val- 
ues of  the  policy?  A.  The  loan  values.  He 
was  evidently  going  to  pay  the  premium  himself. 
Mr.  Preston  asked  regarding  the  loan  values  of 
the  policy.  I  don't  recall  that  Mr.  Preston 
inquired  about  the  maturing  value.  I  don't  re- 
call that  he  asked  anything  about  the  dividends 
payable  under  it.  Q.  The  conversation  then 
related  entirely  to  the  loan  values  of  the  policy, 
SQ  far  as  it  related  to  values  at  all?  (Objected 
to  as  leading.)  A.  He  asked  me  all  about  the 
loan  value  and  the  cMiditions  of  the  loan,  and, 
as  I  remember  it,  there  was  a  little  memoran- 
dum pad  on  the  desk,  and  he  kind  of  figured 
up.  tbe  loan  value,  and  the  difference  there  would 
be  between  the  ninth  year  loan  and  the  next 
years — the  tenth  year — loan;  and  I  suppose  he 
took  into  consideration  the  premium.  The  form 
of  assignment  of  this  policy  was  filled  out  in  the 
office  of  the  company  under  my  Instructions  or 
directions.  •  •  *  Tbe  assignment  was  not 
executed  in  our  office.  Our  notary  was  out  of 
tbe  office.  The  notary  who  attached  his  signa- 
ture to  that  paper  was  not  in  the  employ  of  the 
New  York  Life  Insurance  Company.  He  was 
located  on  the  same  floor  of  the  Majestic  Build- 
ing, two  doors,  I  think,  from  ours."  The  wit- 
ness also  testified  he  explained  to  both  parties 
that  the  increased  loan  value  of  the  poUcy  on 
May  22,  1904,  was  $1,210.  Wm.  8.  Moore, 
state  agent  for  the  insurance  company,  testified 
that  he  saw  Sheley  and  Preston  in  the  office  on 
May  22,  1903 ;  that  he  knew  them  both ;  that 
he  shook  hands  with  Sheley,  and  "I  said,  'Hello, 
George;  how  do  you  do?  Paying  your  premi- 
um?' He  said,  'Yes.'  He  says,  'I  am  going  to 
get  some  money  on  it'  I  aays,  'Our  company 
will  lend  you  the  money.'  He  said,  'Preston 
gives  me  more  than  yon — loans  me  more  than 
you,'  and  I  said,  'How  much  do  yon  have?* 
and  he  said  '$500  and  Mr.  Preston  pays  the 
premium.'  I  went  right  out;  never  said  an- 
other qnestioo.  •  •  *  This  conversation  be- 
tween Mr.  Sheley  and  myself  occurred  In  tbe 
presence  of  Mr.  Preston.  Mr.  Preston  was  sit- 
ting there.  I  shook  hands  with  him  and  spoke 
to  Mr.  Preston."  On  tbe  part  of  defendant 
Preston,  Samuel  Lawrence  testified  relative 
to  a  conversation  had  with  Sheley  some  time 
after  pension  ^  in  Jnne,  1903;  that  Sbeley 
invited  him  to  arink,  at  have  «  dgar,  whidi 
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witness  declined.  "He  said,  'Tou  have  boaght 
me  a  great  maor  drinlca.*  I  said,  'I  know  that, 
Georce,  whtm  I  tboaght  yon  needed  it  and  waa 
bard  up.* "  Witness  declined  another  invita- 
tion ta  drink,  and  farthw  testified  that  Sheley 
■aid  ke  bad  all  the  money  he  needed;  that  he 
was  on  easy  street  now;  that  he  kad  sold  his 
Insuianca  policy  to  Marvin  Preston,  and  was 
all  right:  that  he  didn't  care  who  got  the  in- 
surance, he  was  oat  of  it  Alvin  S.  Clark  tes- 
tified that  he  had  a  conversation  with  Sheley 
In  the  Hammer  of  1903,  when  he  paid  witness 
$10  be  had  loaned  biro.  When  asked  where  he 


told  me  he  had  sold  it  and  got  this  money  ior 
it  He  didn't  explain  the  transaction  at  all." 
B.  F.  Metzger,  a  fornitupe  dealer,  had  a  con- 
versation with  Sheley  relative  to  fitting  up 
some  rooms,  in  which  he  said  he  would  pay 
what  he  owed  him  the  next  day  or  the  day  fol- 
lowing. Sheley.  came  back  the  next  day  and 
handed  blm  the  money,  and  was  aaked  by  the 
witness  where  he  got  the  money.  "Ho  laya,  'I 
have  just  sold  my  life  insurance  policy  to  Mar- 
vin Preston.'  Says  I,  'Can  yon  alford  to  sell 
your  life  insurance?'  Says  be,  'Yes,  Z  don't 
want  it.  By  the  time  I  get  old  Miough,'  says 
he,  'the  policy  is  paid  np,  I  wouldn't  have  any 
more  than  I  have  now,  and  I  haven't  any  monaiy 
to  keep  It  up.* " 

This  is  all  the  oral  evidence  on  both  sides  re- 
lating to  this  transaction.  The  testimony  of 
defendant  Preston  cannot  be  considered,  nor 
can  the  entries  he  made  in  bia  books  be  received 
M  evidence  of  this  agreement  Tbe  fact  that 
the  assignment  was  absolute  in  form,  although 
prima  facie  a  sale,  ia  not  conclusive  as  to 
whether  it  was  a  aale  or  given  to  secnre  ad- 
vances made.  This  court  must  determine  this 
question  of  fact  upon  the  preponderance  of 
evidence.  It  Is  true  that  tbe  initiative  of  this 
last  transaction  came  from  Preston.  The  letter 
in  which  his  offer  of  assistance  was  made  sug- 
gested only  an  advance  of  the  premlom  Id  these 
words:  "If  you  have  no  way  to  provide  for  this 
premium,  I  will  take  care  of  it  for  you,  pro- 
vided I  can  be  made  secure  for  the  amount" 
He  was  also  willing  to  hold  the  policy  as  se- 
curity. The  transaction  which  actually  took 
place  was  entirely  different  from  this  proposi- 
tion. Instead  of  $232  then  coming  dae,  $822 
wsB  the  amount  paid.  The  theory  that  It  was 
a  loan  to  Sheley  upon  the  policy,  to  be  held  as 
aecnrity  under  the  assignment  ranst  be  predi- 
cated upon  this  letter  and  the  conversation  in 
regard  to  loan  values  bad  at  tbe  time  the  as- 
signment waa  made.  Tbe  record  discloses  that 
at  the  time  this  assignment  was  made,  May 
22,  1903,  the  policy,  had  no  cash  surrender  value. 
It  had  a  loan  value  of  $590,  less  interest  de- 
ducted in  advance  for  one  year  at  6  per  cent, 
provided  premium,  S232,  then  due  for  the  en- 
suing year,  was  paid.  On  May  22,  1904,  the 
loan  value  increased  to  $1,210,  aubject  to  the 
same  conditions.  The  large  Increase  in  loan 
value  this  jear  to  the  advantage  of  Preston  as 
■ecurlty  for  a  loan,  aa  bearing  npim  the  se- 
curity theory,  is  more  apparent  than  real. 
Preston  paid  $822,  npon  a  loan  value  of  $500, 
May  22,  1903.  With  interest  for  one  year  at 
6  per  cent,  $41.10,  this  would  amount  to  $863.- 
10.  On  May  22,  1004,  aoother  annual  premium 
of  $232  would  be  due  and  must  be  paid  before 
the  increased  loan  value  of  $1,210,  less  interest 
for  one  year,  $00.50.  making  $1,149.50,  could 
be  made  available.  To  do  this  Preston  would 
then  have  paid  $1,095.10,  leaving  a  margin  of 
$54.40.  The  loan  value  was  Increased  only  at 
the  end  of  the  fifth  and  ninth  years,  and  $1,210 
was  the  maximum  loan  value  ever  attained  by 
the  policy.  The  policy,  stripped  of  speculative 
promises,  based  upon  deferred  dividends,  pro- 
vides for  but  one  coab  guarantied  payment  upon 
surrender  of  the  policy  ct  $133a  at  tbe  end 


of  the  fifteenth  year,  when  what  Is  called  the 
"accumulation  period"  of  the  policy  ends.  At 
this  date  Preston's  payments,  exclusive  of  aU 
interest  had  the  policy  been  kept  alive  by  blm, 
would  be  $1,982.  Tbe  proof  Qiat  this  is  not 
an  absolute  aale  in  fact,  aa  it  is  in  form,  is 
not  clear,  satisfactory,  or  conclusive.  Where  it 
is  sought  to  show  by  parol  evidence  that  a 
written  Instrument  ia  other  than  it  purports 
to  be  upon  its  face,  it  seems  to  be  well  settled 
that  the  evidence  must  more  than  fairly  pre- 
ponderate. McAnnuIty  v.  Seick,  59  Iowa.  590; 
13  N.  W.  748:  Voorhica  v.  Hennessy,  7  Wash. 
243,  34  Pa&  931 ;  Cadman  v.  Peter.  118  U.  8. 
73,  6  Sup.  Ct  957,  30  L.  Ed.  78;  Beebe  v. 
Mtg.  I*  Co.,  117  Wis.  3^1.  93  N.  W.  1103. 
Whittemore  v.  Fisher,  132  111.  258-280.  24  N. 
B.  636.  Tbe  proof  in  the  case  at  bar  does  noc 
in  our  opinion,  even  fairly  preponderate  fai  favor 
of  the  security  theory.  The  testimonr  of  three 
reputable  witnesses  with  whom  Mr.  Sheley 
talked  and  did  business  at  or  about  the  time 
this  transaction  occurred,  and  to  whom  he  de- 
tailed with  considerable  minnteness  why  be 
had  made  the  aale  of  his  insunuice  policy,  taken 
in  connection  with  Mr.  Sheley*!  financial  con- 
dition and  the  fact  that  frtMn  all  the  evidence 
In  the  case  it  appears  that  the  price  paid  waa  a 
fair  one,  and  all  that  the  policy  waa  reasonably 
worth,  aatlafies  us  that  the  assignment  was  not 
made  for  the  purposes  tA  Twn**ffr  a  loan  and 
premiums  to  be  paid,  but  was  an  aba^ote  trans- 
fer and  sale  of  the  policy  to  Mr.  Preaton.  Tbe 
weight  of  authority  holds  that  an  inaarance 
policy,  payable  to  the  administrator  and  ae- 
slgns  of  the  insured,  mar  be  absolntely  asrilcned 
by  tbe  losnred  to  a  person  having  no  insorahle 
interest  In  the  absence  of  fraud  and  for  a 
sufficient  consideration.  Mech.  Nat  Bk.  v. 
Oomins,  72  N.  H.  12,  55  Atl.  191.  101  Am.  St 
Rep.  650,  and  cases  cited;  Prud.  Ins.  Go.  v. 
liiersch  122  Mich.  436,  81  N.  W.  268.  and  eases 
cited.  Mr.  Preston  by  the  assignment  became 
the  owner  of  the  policy,  and  la  entitled  to  its 
entire  proceeds.  The  decree  of  tbe  court  below 
should  be  reversed,  and  a  decree  entered  in 
favor  of  defendant  PreattKi,  with  coats  of  thia 
eoart  against  defendant  Brooks. 

OSTRANDER  and  HOOKIOl,  33^  ecmcnr- 

red  with  McALVAY,  J. 

MONTGOMERY,  J.  I  cannot  assent  to  the 
views  exiweesed  in  the  opinion  of  Mr.  Jostice 
McALYAY.  The  decision  of  Judge  Brook,  who 
saw  the  witnesses,  expresses  his  condasiona. 
with  which  I  agre&  so  clearly  that  I  adopt  it: 

"On  May  22,  1894,  George  A.  Sheley,  being 
indebted  to  Marvin  Preston  in  the  sum  of  ^.0li(t 
or  thereabouts,  made  api^ication  to  the  New  York 
Life  Insurance  Company  for  a  policy  of  life 
insurance  In  the  sum  of  $5,000,  and  on  the  same 
day  he  executed  a  power  of  attorney  to  Jnlian 
G.  Dickinson,  of  this  city,  by  the  terms  of 
which  said  attorney  was  antboriaed  to  assign 
said  policy  of  life  insurance,  when  issoed.  to 
Marvin  Preston.  Tbe  policy  was  Issued  on  the 
25th  day  of  Ma^,  1804,  and  was  immedia^elr 
thereafter  by  said  attorney  assigned  to  Mai^ 
vin  Preston.  Subsequent  to  said  transactioB 
Marvin  Preston  filed  a  bill  In  chancery  and  ob- 
tained a  decree,  by  the  terms  of  which  certaia 
moneys  due  and  payable  to  George  A.  Shel'^j. 
under  the  terms  of  his  father^  will,  were 
thereafter  to  be  paid  to  Marvin  Preston  in  ex- 
tinguishment of  tbe  debt  doe  from  George  A. 
Sheley  to  Preston.  Those  payments  were  froni 
time  to  time  made  until  on  or  about  May  6. 
1903,  when  the  last  payment  was  made  by  aaii 
trustees,  and  the  debt  secured  by  the  decree  wr.;: 
extinguish pd.  On  April  30th  of  that  year,  1903. 
Marvm  Preston  wrote  a  letter  to  Geo.  A- 
Sheley,  aa  follows:  'Mr.  George  A.  saieley— 
Dear  Sir:  I  am  notified  bf  the  trustees  of  your 
father's  estate  that  they  will  upon  Blay  Tdt  pay 
me  the  balance  due  upon  the  decree,  and  Oat 
they  will  not  pay  the  immiom  upon  j«vr  Ufe 
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Insurance,  which  will  be  due  May  22d,  and 
that  tbey  will  not  honor  any  orders  made  by 
joa  upon  them.  If  yon  have  no  way  to  provide 
for  this  premium,  I  will  take  care  of  It  for 
jou,  provided  that  I  can  be  made  secure  for 
the  amount.  Possibly  if  you  would  authorize 
me  to  hold  the  policy  and  receive  the  benefits 
until  I  am  reimbursed  it  would  tie  sufficient 
Think  it  over  and  advise  me.  Very  truly,  Mar- 
vin Preston.'  By  the  terms  of  this  letter  it 
will  be  observed  that  no  mention  is  made  of 
any  existing  indebtedness  from  Sheley  to  Pres- 
ton, except  such  as  was  secured  by  decree,  and 
which  the  letter  informs  Sheley  will  be  paid 
a  few  days  later.  It  will  liltewise  be  seen  that 
Preston  had  In  mind  the  fact  that  the  insur- 
ance preminm  upon  this  policy  would  become 
payable  upon  the  22d  of  May,  and,  being  ac- 
quainted with  Sheley's  financial  condition,  it 
u  apparent  that  Preston  was  of  Che  opinion 
that  Sheley  would  not  be  in  a  position  to  take 
care  of  the  premium,  which  by  the  terms  of  the 
letter  he  averred  that  he  was  willing  to  ad- 
raoce  opon  receiving  proper  security  for  such 
advancement;  It  being  a  suggestion  that  the 

Soliey  be  turned  otct  to  him  to  be  held  nntit 
e  was  relmbnrsed  for  the  advancement  It  will 
therefore  be  noted  that  at  the  inception  of  this 
matter  this  particular  policy  had  been  held  by 
Prestcm  as  secnrity  for  several  years  for  a 
debt  under  an  aaugnment  absolnte  np<ni  its 
face.  It  will  farther  be  noted  that  at  the  time 
the  second  assignment  was  made  that  debt  was 
wholly  canceled,  and  that  it  was  the  intention 
of  Preston,  when  he  wrote  the  letter  of  April 
80th,  to  simply  advance  the  premium  upon  the 
policy  and  hold  the  same  as  security  for  Its  re- 
payment to  him.  Exactly  what  occurred  be- 
tween Preston  and  Sheley  with  reference  to  the 
transaction  on  May  22,  1903,  Is  not  apparent. 
Sheley  is  dead,  and  as  a  consequence  of  bis 
death  the  lips  of  Preston  as  to  the  transaction 
are  sealed.  What  actually  occurred  and  atx>ut 
which  there  is  no  dispute  Is  that  upon  that  day 
the  two  went  In  company  to  the  local  office  of 
the  New  York  Life  Insurance  Company;  that 
some  inqnlries  were  made  by  Preston  as  to 
the  loan  value  upon  the  policy  on  that  date; 
that  an  absolute  assignment  of  said  policy  was 
made  out  upon  that  day,  and  executed  by  Sheley 
to  Preston,  and  delivered  to  him,  together  witti 
the  policy,  and  that  Preston  paid  to  Sheley  up- 
on that  day  the  snm  of  $590,  and  likewise  imid 
to  the  New  York  Life  Insurance  Company  the 
premium  falling  due  upon  that  day,  amounting 
t«  S232.  Counsel  for  the  estate  of  George  A. 
Sheley  introduced  the  testimony  of  Col.  Moore 
to  the  effect  that  George  A.  Sheley,  upon  the 
day  and  at  the  time  In  question,  said  that  Mar- 
vin Preston  was  making  him  a  loan  upon  his 
policy,  and  the  further  testimony  of  Mr.  Mott, 
the  cashier  of  the  New  York  Life  Insurance 
Company,  that  Mr.  Preston  inquired  as  to  the 
loan  value  of  the  policy  and  was  advised  that  the 
loan  value  post  premium  on  May  22,  1903,  was 
$590,  and  post  premium  on  May  22,  1904,  It 
was  $1,210;  that  Preston  did  some  calculating 
upon  a  sheet  of  paper  in  the  presence  of  Mott; 
and  that  afterwards  either  Preston  or  Sheley 
instructed  Mott  to  prepare  the  assignment  ab- 
solute on  Its  face,  which  Is  In  question  In  this 
suit  Counsel  for  defendant  PrMton  introduced 
the  testimony  of  three  witnesses,  Clark,  Metz- 
t«r,  and  Lawrence,  to  the  effect  that  shortly 
after  the  transaction  they  severally  had  con- 
versation with  the  deceased  George  A.  Sheley, 
In  which,  they  having  Inquired  how  he  became 
possessed  of  the  money  which  he  had.  which  be 
was  apparently  spending  rather  freely,  he 
averred  that  be  had  sold  his  policy  of  life  In- 
surance to  Marvin  Preston.  Under  all  this 
tesUmony  it  Is  claimed  by  the  defendant  Brooks, 
administrator  of  the  estato  of  George  A.  Sheley, 
that  this  assignment,  although  aMOlute  upon 
ito  face,  was  m  fact  made  but  as  security  for 
the  loan  by  Marvin  Preston  of  $822,  and  that 


a  decree  should  therefore  be  entered  to  the 
effect  that  said  Preston  shonld  be  reimbursed, 
from  the  fund  paid  Into  court  by  the  complain- 
ant company,  that  amount  together  with  the 
interest  thereon  from  the  22d  day  of  May, 
1903,  to  the  date  of  payment  &Dd  that  the  Iml- 
ance  of  said  fond,  less  one  hundred  and  odd 
dollars  paid  by  Preston  upon  an  order  ctf  Sheley, 
which  the  trustees  of  the  estate  of  Alanson 
Sheley  refused  to  accept  and  interest  thereon, 
should  t>e  decreed  co  belong  to  the  estate  of  the 
deceased  George  A.  Sheley. 

"While  It  is  true  that  the  lips  of  the  con- 
tracting parties  themselves  being  sealed,  one  by 
death  and  the  other  by  the  statnte,  It  Is  dim< 
cult  to  determine  what  the  contract  between 
them  was,  I  have  reached  the  conclusion  upon 
entirely  equitable  grounds  that  this  assignment, 
thoagh  absolute  upon  Its  face,  should  be  treated 
merely  as  securi^  for  the  amount  advanced. 
I  am  impelled  to  this  conclusion  in  part  by 
the  fact  that  the  original  assignment  Eilthough 
absolute  upon  Its  face,  was  unquestionably  held 
by  Preston  merely  as  security  for  the  amount 
from  time  to  time  due  him  from  the  deceased, 
and  further,  by  the  terms  of  his  own  letter, 
which  is  the  Inception  of  the  contract  that  was 
finally  made  between  him  and  the  deceased,  in 
which  he  obviously  Intended  to  make  the  ad- 
vance 'of  the  premiums  solely  as  a  loan,  and 
take  the  policy  and  an  assignment  of  It  solely 
as  a  security  for  said  advance.  I  am  not  un- 
mindful of  the  fact  that  the  cash  value  of  the 
policy  at  the  time  the  deal  was  made  was  not 
largely  in  excess  of  -  the  sum  of  $822,  that  beiag 
the  amount  paid  by  Preston  at  the  time;  but 
t  cannot  fall  likevnse  to  perceive  that  the  loan 
value  of  the  same  on  May  22,  1904,  would  have 
been  $1,210,  and  that  from  said  amount  Pres- 
ton was  or  would  have  been  in  a  position  upon 
that  day  to  have  repaid  himself  the  $S90  paid 
Sheley.  and  the  two  premiums  of  $232  each,  due 
in  1903  and  1904,  together  with  interest  on 
all  those  sums.  It  will  be  seen,  therefore,  that 
Mr.  Preston  took  no  risk  in  making  the  ad- 
vance In  question.  I  have  given  due  considera- 
tion likewise  to  the  testimony  of  the  three  wit- 
nesses introduced  by  the  defendant  Preston, 
touching  the  admissions  against  interest  made 
by  George  A.  Sheley  in  his  lifetime,  to  the  ef- 
fect that  he  had  made  an  absolute  sate  of  this 
policy  to  Mr.  Preston.  I  have  no  doubt  what- 
ever that  the  witnesses  In  question  testified 
truthfully  and  to  the  beet  tit  their  recollection 
to  Uie  impression  they  received  from  Sheley  In 
the  various  conversations  testified  to.  But  it 
will  be  noted  that  those  conversations  were  held 
casually  only,  and  under  circumstances  when 
It  may  well  be  supposed  that  the  deceased  was 
not  paying  particular  attention  to  the  exact 
legal  effect  of  the  statonente  which  he  might 
be  making.  On  tiie  contrary,  the  testlm<my  of 
Col.  Moore  about  the  conversation  had  with 
Shelev  upon  the  day  the  transaction  was  com- 
pleted impresses  me  with  Its  sincerity  and,  n> 
on  all  grounds,  with  its  probability.  That  con- 
versation was  held  with  reference  to  the  par- 
ticular matter  in  hand,  the  getting  of  this  money 
on  this  policy,  and  It  Is  quite  obvious  that, 
unless  Col.  Moore  is  absolutely  mistaken  as  to 
what  occurred,  Sheley  told  him  on  that  day  he 
was  borrovrlng  this  money  from  the  defendant 
Preston.  Tlie  weight  of  authority  seems  to  be 
that  an  Insurance  policy  payable  to  the  admin- 
istrators and  the  assigns  of  the  insured  may 
he  by  the  insured  abs<^ucely  assigned  to  a  per- 
son having  no  insurable  interest  In  the  life  of 
the  insured,  In  the  absence  of  fraud  and  for 
a  sufficient  consideration.  Having  reached  the 
conclusion,  however,  that  the  transactlcm  be- 
tweoi  these  parties  was  one  of  a  loan  and  the 
teking  of  secuilty  therefor,  instead  m  ab- 
solute  sale,  It  becraoes  unnecessary  to  determine 
the  question  here." 

Ttus  conrt  has  so  uniformly  recognised  the 
superior  position  occupied  by  the  drcult  Jod(e 
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In  determining  qnesHona  of  fact  that  It  has 
come  to  be  a  recognized  rule  that  welsht  will 
be  giren  to  his  concloaioni  whenever  we  case 
is  left  doabtful  hj  the  teetimony.  This  rule  ha* 
the  greater  weight  when  -the  trial  jodge  has 
shown  hy  an  opinion  so  cogent  and  logical  that 
no  consideration  wbidi  Is  entitled  to  weight  es- 
caped his  attention.  In  this  case  the  facts 
which  sustain  the  conclusion  of  the  learned 
circuit  judge  are  so  convincing  that  resort  to 
this  presumption  is  scarcely  necessary.  The 
facta  that  money  had  been  previously  a^dranced 
on  a  similar  assignment,  that  the  Qrst  proposi- 
tion in  connection  with  this  transaction  came 
from  Preston  who  suggested  a  loan  and  not  a 
purchase,  that  when  at  the  insurance  office  the 
parties  inveGtifrated  the  loan  values  of  the 
policy  rather  than  the  surrender  value,  and 
that  the  statement  to  Col.  Moore  was  that  a 
loan  was  to  he  made,  are  most  convincing  as 
to  the  character  of  the  transaction.  As  against 
this  testimony  there  appears  the  alleged  admis- 
sions of  Geoi^e  Sheley,  made  In  casoal  ctm- 
versation.  The  courts  have  long  recognised  that 
this  iB  the  weakest  bind  of  testimony.  The  con- 
versation In  vhich  the  witness  baa  no  direct 
interest,  and  the  statement  npon  which  nothing; 
depends  except  the  satisfaction  of  an  idle  curi- 
osity, are  so  lihely  to  be  mfanndenitood  or 
misinterpreted  that  It  Is  going  a  long  way  to 
overturn  a  delibenite  and  well-consIdered  de- 
cision of  the  cbancdlor,  who  saw  the  appear- 
ance of  the  witnesses,  for  the  reason  that  tes- 
timony as  to  such  alleged  admissions  was  not 
accepted  by  him  as  a  whole.  It  is  evident  that 
to  none  of  those  witnesses  were  the  terms  of 
tbe  asrigmnent  made  by  Sheley  regarded  as 
Important  The  question  of  his  profligacy,  as  it 
presented  Itself  to  them,  did  not  depend  upon 
whether  there  was  an  absolute  sale  or  an  as- 
signment of  the  policy  by  way  of  pledge.  Know- 
ing Sheley'a  haoits  and  want  of  thrift,  it  is 
quite  clear  that  each  of  these  witnesses  would 
have  been  startled  to  learn  that  he  had  raised 
money  on  this  policy.  The  important  fact  to 
them  was  that  he  had  parted  with  his  policy. 
When  they  came  to  report  the  conversation 
later,  they  state  that  Sheley  said  he  had  sdld 
his  policy.  This  impression  ought  not  to  out- 
weigh the  statem»)t  made  at  tae  tlrae  to  CoL 
Moore,  a  statement  entirely  consistent  with 
all  the  circumstances  of  the  case.  The  decree 
la  affirmed. 

MOORE.  C.  J.,  and  BLAIR,  J.,  concnrred 
with  MONTGOMBBT.  J. 


BRYANT  V.  McLaughlin  et  al.  (Supreme 
Conrt  of  Minnesota.  Feb.  9,  1900.)  Appeal 
from  District  Court,  Hennepin  Coanty;  G.  B. 
Blliott,  Judge.  Action  by  Abble  B.  Bryant 
againot  James  S.  McLaughlin  and  Harry  P. 
Wallace,  administratorB  of  George  R.  Robin- 
son, deceased.  Verdict  for  plaintiff.  From  an 
order  denying  new  trial,  defendants  aimeaL 
Affirmed.  James  A.  Peterson,  for  appeUants. 
Oliver  P.  Howe,  for  respondent. 

PER  CITRIAM.  Plaintiff  placed  in  the  hands 
of  defoidant,  an  attorney  at  law,  a  promissory 
note  for  collection,  upon  which  he  brought  an 
action  and  obtained  judgment  In  plaintiff's  favor 
for  the  sum  of  $746.50.  He  thereafter  com- 
promised and  settled  the  judgment  for  $400, 
which  plaintiff  repudiated,  and  snbseqaently 
brought  this  action  to  recover  damages  on  the 
Kfound  that  the  settlement  was  unauthorized. 
Plaintiff  bad  a  vwdict  in  the  court  below,  and 
defendant  appealed  from  an  order  denying  hia 
motion  for  a  new  trial.  The  only  queaticms 
presented  by  tbe  record  go  to  the  sufficiency  of 
the  evidence  to  sustain  tbe  verdict  of  tbe  jury. 
Our  ttcaraination  of  the  record  discloses  a  de- 
cided conflict  npon  the  questions  presented, 
and  we  apply  the  asnal  mle  that  where  the  avi- 
doice  fafrv  tends  to  nstaln  the  verdict  tiiia 


court  will  not  Interfoe,  particularly  where  the 
verdict  has  been  approved  by  the  trial  court, 
The  measure  of  plaintiff's  damage  was  the 
face  valae  of  the  Judgment  Burgraf  v.  Byrnes 
(Minn.)  103  N.  W.  21S.  If  the  judgment  was 
not  in  fact  collectible  by  reason  of  the  insol- 
vency of  the  judgment  debtor  or  other  cause, 
and  consequently  plaintiff  did  not  snffer  to  the 
extent  of  its  face  value,  the  burden  was  ni 
defendant  to  show  tbe  fact  Order 
BLLIOTT,      took  no  part. 


L.  HAMMEL  CO.  v.  O'BRIEN  et  aL  (Sn- 
preme  Court  of  Minnesota.  Dec  29,  1905.) 
Appeal  from  District  Court,  St.  Louis  Coanty: 
Homer  B.  Dibell,  Judge.  Action  bar  the  L. 
Hammel  Company  against  Morris  O'Brim  and 
others.  Judgment  for  plaintiff.  From  an  or- 
der denying  a  new  trial,  the  Samnd  C.  Jack- 
son Company  appeals.  Affirmed.  W.  W.  Bard- 
well,  for  appellant   Bert  Fesler,  for  respondent. 

PER  CURIAM.  The  evidence  Is  examined  in 
this  case,  and  held  not  so  clearly  and  palpably 
against  the  findings  of>  the  trial  court  as  to 
Justify  the  reversal  of  an  order  denyinc  a  new 
trial.  Order  affirmed. 


SIOUX  FALLS  BREWING  ft  MALTING 
CO.  V.  WOOD.  (Supreme  Court  of  South 
Dakota.  Jan.  30,  1906.)  Appeal  from  Orcnit 
Court,  Day  Cotmty.  Actios  oy  the  Sioux  Falls 
Brewing  &  Bfaltlng  Company  against  J.  D. 
Wood.  From  a  ju^ment  in  favor  of  dtfend- 
ant  plaintiff  appeals.  Affirmed.  Frank  Scats 
(H.  H.  Potter,  of  counsel),  for  arodlant  8.  B. 
Oranmer,  for  respondent 

CORSON,  J.  This  is  an  appeal  by  tiie  plain- 
tiff ^m  an  order  dissolving  proceedincs  in 
attachment.  Tbe  warrant  was  issued  upon  an 
affidavit  stating,  among  other  things,  as  grounds 
for  the  attachment,  "that  the  defendant  had 
departed  from  the  state  of  South  Dakota,  with 
Intent  to  defraud  his  creditors,  that  the  de- 
fendant Is  about  to  remove  his  property  from 
said  state  of  Sooth  Dakota  with  intenc  to  de- 
fraud his  creditors,  and  that  the  defendant  has 
secreted  a  portion  of  his  propertty."  On  the 
24th  day  of  January,  1905,  the  ordw  previousty 
made  by  the  court  to  show  cause  why  the  at- 
tschment  in  said  actitm  should  not  be  vacated 
and  set  aside  came  on  tor  hearing,  and  on 
tile  hearing  the  araellant  anpportea  hla  afi- 
davit  for  an  attachment  by  the  affidaHts  of 
Obe  8.  Eiser  and  Simon  0.  Nelson,  and  relied 
mainly  on  the  affidavit  of  said  Nelson.  The  de- 
fendant In  bis  affidavit  denied  fnlly  aU  of  the 
allegations  contained  in  the  affidavit  npon  whldi 
the  attachment  was  issned,  and  the  affidaTHs 
made  by  Nelson  and  Klser  so  far  as  the  aame 
tended  to  prove  an  Intention  on  his  part  to 
depart  from  the  state,  remove  hfa  proper^  tnm 
the  state,  or  secrete  the  same  with  intent  to 
defraud  bis  creditors.  On  the  hearing  it  wmm 
shown  hy  the  affidavit  of  Mr.  Granmer,  at- 
torney for  defendant  snd  by  the  defendantfa 
own  affidavit,  that  previous  to  the  he&rins  tbe 
said  Nelson  bod.  on  being  questioned  by  said 
Granmer,  admitted  that  many  of  the  material 
statements  made  by  him  In  his  affidavit  wen 
untrue  and  ought  not  to  have  been  made,  uid 
that  an  affidavit  prepared  by  Mr.  Cranmer  cor- 
recting said  mistakes  was  probably  tme,  bot 
that  he  did  not  desire  to  get  farther  complicated 
in  the  matter,  and  therefore  refused  to  siim 
the  affidavit  The  court  in  its  decision  evidentW 
disregarded  the  said  affidavit  of  Nelsm,  and  it 
very  properly  did  bo,  as  the  statements  made 
by  Nelson  In  his  affidavit  and  conflicting  state- 
mente  made  to  the  defendant  and  his  attornev. 
were  such  that  no  reliance  could  be  properly 
placed  upon  the  same.  Disregarding  the  aJE- 
davit  of  Nel«»,  thw  wu  praetiealJj  HtO*  or 
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DO  erideace  to  rapport  appellant* b  attachment. 
Tbe  defendant,  as  piefiH-e  stated,  mad*  a  very 
foil  fltatement,  abowlns  the  reasons  for  his  ab- 
sence from  the  state,  and  satisfactorily  explain- 
ed all  the  circumscaQces  connected  with  his 
departure  which  tended  in  any  manner  to  prove 
an  intention  on  his  part  to  depart  from  the 
state  or  to  remove  or  secrete  his  property  with 
intent  to  defraud  his  creditors.  There  was  a 
letter  also  introdnced  In  evidence  on  tlie  part 
of  tbe  appellant  which,  read  in  connectloo  with 
Nelson's  affidavit^  contains  certain  staEements 
tendinc  to  prove  a  fraudulent  intent  on  the 
part  of  the  defendant;  but  this  letter  of  icself 
affords  very  slight  evidence  of  such  intention. 
The  affidavits  are  qaite  lengthy,  and  no  nsefnl 
purpose  would  be  served  reproducing  them 
in  thia  opinion.  It  ia  snffideDt.  therefore,  to 
say  that  after  a  careful  examination  of  tbe 
same  we  are  of  the  opinion  that  the  court 
committed  no  error  in  dissolving  tbe  attachment, 
and  that  the  order  of  the  court  dissolving  the 
same  should  be,  and  the  same  ia,  affirmed. 
FULLBB,  P.  J.,  dissenti. 


In  re  KRUBGBR'S  WILL.  (Supreme  Court 
of  Wisconsin.  Jan.  30,  1906.)  Appeal  from 
Circuit  Court,  Oconto  County;  Samuel  D.  Haat-. 
ings.  Judge.  Proceedings  for  the  probate  of 
the  will  of  Mary  S.  Krueger,  deceased.  Mary 
S.  Krueger,  a  widow,  having  five  children  and 
possessing  about  S3,&00  worth  of  property,  all 
personal,  on  March  15, 1804,  the  day  before  her 
death,  executed  a  will,  as  follows:  "First.  I 
give  and  bequeath  to  my  son  Albert  W.  Kraeger 
three  hundred  dollans.  Second.  Christian  and 
Mary  and  Frederick  and  Annie  to  receive  the 
balance  of  the  money  and  mortgages  belong- 
ing  to  me  in  equal  shares.  Third.  My  horse 
and  buggy,  cutter,  and  cow,  and  harness,  and 
all  my  household  fumitnre  and  piano  and  pic- 
tures, I  give  to  my  daaghter  Annie  J.  W.  Krue- 
ger." This  will  was  drawn  by  a  neighboring 
justice  of  tbe  peace,  D.  B.  Whiting,  and  claim- 
ed to  have  been  signed  by  testatrix  in  presence 
of  himself  and  Mary  L.  Whiting,  who  sub- 
scribed as  witneeses.  The  will  was  contested 
by  Albert  W.  Krueger  on  three  grounds:  (1) 
Want  of  testamentary  caiwcity;  (2)  indefinite- 
nesi  and  uncertainty;  and  (3)  absence  of  statu- 
tory esecution.  There  was  evidence  offered  and 
contradicted  as  to  existence  and  degree  of 
diabetic  coma  and  of  diabetic  blindness,  and 
as  to  the  subscription  bj  the  two  witnesses  men- 
tioned in  the  presence  of  tbe  testatrix,  and  by 
D-  E.  Whiting  in  the  presence  of  Mary  L.  Whit- 
ing; also,  generally,  as  to  the  mental  condition 
and  capacity  of  the  testatrix  at  and  about  the 
moment  of  execution.  The  court  filed  a  care- 
ful opinion  analyzing  the  evidence  on  these 
various  subjects  and  made  finding  that  testa- 
trix was  competent,  that  by  the  rarroonding 
facts  proved  ^e  will  was  definite  and  certain, 
and  that  it  was  executed  in  all  respects  as  re- 
quired by  law.  Whereupon  the  judgment  of 
the  county  court  admitting  said  will  to  probate 
was  affirmed,  witb  costs  aminst  the  contestant, 
from  which  judgment  said  contestant  appeals 
to  this  court.  Aflirmed.  Francis  X.  Morrow 
(Sheridan  &  Evans,  of  counsel),  for  appellant. 
Classon  ft  Classon,  for  respondent  Christian 
Kraeger. 

DODGE,  J.  (after  stating  the  facts).  The 
only  questions  argued  in  this  court  are  mental 
competency  and  the  legality  of  execution.  These 
are  pure  questions  of  fact,  and  we  find  no  clear 
prepcmderance  of  evidence  against  tbe  findings 
thereon  made  by  the  trial  court  Indeed,  not 
enough  to  so  reasonably  justify  appellant  in 
expectation  of  a  favorable  result  upon  the  ap- 
peal that  we  should  order  his  coats  paid  out 
of  the  estate.  Such  being  the  case,  we  cannot 
overturn  those  findings,  which  fully  support 
tlie  Judgment!  Judgment  affirmed. 


HUBER  V.  MABTIN  et  aL 

(Supreme  Court  of  WisconiliL  Mardi  20. 

1905.) 

Motion  for  rehearing.  Denied. 

For  original  opinion,  see  105  N.  W.  1031. 

MABSHALL,  J.  All  points  suggested  to 
secure  a  modification  of  the  former  decision 
have  received  due  attention.  The  argument 
in  favor  of  the  motion  in  that  regard  is  sig- 
nificantly headed  "Explanatory."  Why  counsel 
regarded  an  explanation  of  their  position  neces- 
sary is  not  perceived.  Counsel  are  always 
presumed  here  to  present  in  good  faith  tbe  cause 
of  their  client  as  they  find  it  They  are  not 
supposed,  in  any  case,  to  be  otherwise  concern- 
ed. It  was  not  thought  here,  prior  to  the  ex* 
planatioD,  that  the  situation  was  different  in 
this  Instance  than  commonly.  Any  case  after 
presentation  here  must  necessarily  be  disposed 
of  as  It  seems  to  deserve.  If  it  is  a  bad  one, 
such  disposition  is  liable  to  indicate  that  char- 
acter with  more  or  leas  clearness,  yet  without 
any  reflection  whatever  on  counsel  for  merely 
having  performed  professional  duties,  giving  the 
beet  reasons  occurring  to  them,  after  a  diligent 
study  of  tbe  subject,  and  referring  to  authorities 
within  their  reach,  by  them  supposed  to  apply, 
to  aid  the  court  We  may  well  credit  counsel 
for  respondent  with  having  diatinguisbed  them- 
selves in  that  regard.  They  probably  called  to 
our  attention,  and  in  a  helpful  manner,  every 
feature  of  the  law  of  1903,  affecting  favorably 
its  validity.  With  like  probability  they  invoked 
every  legal  principle  bearing  upon  the  matter, 
citini;  an  array  of  authority  for  examination, 
evincing  the  most  commendable  industryf  The 
case  of  respondents  did  not  suffer  for  want  of 
any  aid  counsel  could  have  afforded  the  court 

What  is  said  In  the  discussion  in  eupport  of  a 
decision  is  directed  wholly  to  the  case  as  it  ap- 
pears. That  is  treated  in  a  wholly  impersonal 
way.  It  may  reflect  on  the  party  responsible 
for  the  situation,  but  not  on  the  attoni»'  who 
merely  performs  his  professional  duty.  It  does 
not  seem,  here,  that  any  explanation  whatever 
was  required  from  counsel  who  so  ably  pre- 
sented the  case  at  tbe  bar,  or  the  other  distin- 
guished counsel  who  was  absent,  both  of  whom 
are  held  in  the  highest  regard. 

What  was  formerly  said  as  to  that  part  of  the 
decision  holding  that  the  so-called  re-organized 
company  is  not  even  a  de  facto  corporation  was 
grounded  upon  very  familiar  principles.  Tbe 
result  was  inevitable.  It  cannot  be  changed.  If 
it  were  true  that  the  decision  in  that  regard 
will  result  in  the  hardships  suggested,  as  to 
leaving  a  large  number  of  policy  contracts  in 
a  state  of  uncertain  validity,  and  a  large  amount 
of  securities,  taken  in  the  name  of  the  new 
organizatioa,  with  an  uncertain  status,  it  would 
not  change  the  law.  If  one,  unlawfully  takes 
the  money  of  another  and  loana  it  to  a  third 
person  presumed  to  know  the  facts,  it  is  hardly 
a  good  answer  to  a  claim  for  restoration  that 
the  vindication  of  tbe  right  of  such  other  will 
embarrass  tbe  wroi^-doer  and  those  who  have 
dealt  with  him  on  account  of  the  former  bavlu 
confused  his  money  with  that  of  such  other  ana 
loaned  the  two  in  combination  to  the  third 
person. 

It  Is  thought  that  tbe  former  opinion  renders 
it  plain  that  the  business  of  the  so-called  new 
corporation  was  in  effect  a  mere  continuance  of 
that  of  the  Farmers'  Company  under  a  some- 
what new  name.  Tbe  so-called  new  policy- 
holders, and  the  ao-called  old  policyholders, 
whose  contracts  have  not  expired,  are  policy- 
holders with  equal  standing  in  the  Germantown 
Farmers'  Mutual  Insurance  Company.  The  last 
officers  elected  of  such  company  are  still  its 
officers  and  will  necessarily  continue  to  be  sucIl 
until  their  successors  shall  have  been  duly  elected 
and  qualified  according  to  tbe  charter.  Whatever 
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titles  there  are  outatanding  aa  to  tangible  or  In- 
tangible tbinga,  belonging  to  the  Farmers*  Com- 
pany, are  held  merely  in  trust  therefor  by  the 
collectitm  of  individuals  who  have  assamed  an- 
other name.  The  whole  beneficial  interest  in 
such  property  is  in  the  Farmers'  Company.  It 
has  a  right  to  he  immediately  clothed  with  the 
legal  title  thereto,  so  far  as  it  is  not  possessed 
thereof,  and  to  that  extent,  the  tmstees  of  the 
same  are  fully  competent,  without  delay,  to 
make  the  proper  conveyance.  Facing  the  situa- 
tion just  as  it  is,  without  thought  of  bow  to 
avoid  the  effect,  it  ia  not  perceived  why  there 
if  any  physical  or  legal  difficulty  in  promptly 
restoring  the  former  situatioo,  preserving,  rea- 
sonably, the  equities  of  the  promoters  of  the  new 
enterprise  growing  out  of  their  money  having 
been  paid  into  the  common  fund  for  so-called 
stock. 

We  note  what  coansel  say  as  to  persons  hold- 
ing policies,  issned  in  the  name  of  the  so-called 
new  company,  not  having  participated  io,  and 
BO,  perhaps,  not  being  bound,  by  the  adjudica- 
tion that  such  company  is  not  a  corporation  in 
any  sense  and  may  hold  it  to  be  otherwise  on 
the  doctrine  of  estoppel.  We  are  not  unmind- 
ful of  the  rult  In  that  z«gard  ud  that  in  some 


drcomstancea  it  extends  beyond  corporations  de 
facto  and  includes  such  cases  as  that  of  a  col- 
lection of  persons  falsely  assuming  to  be  a  cor- 
poration, when  there  is  no  semblance  of  cor- 
porate existence.  Citizens'  Bank  v.  Jones,  117 
Wis.  446,  94  N.  W.  329 ;  Clausen  v.  Head  et  aU 
110  Wis.  405,  85  N.  W.  1028,  84  Am.  St.  Rep. 
933.  It  does  not  apply,  however,  where  the 
parties  knew,  or  ought  to  have  known,  the  true 
situation,  for  then  the  essential  element,  the 
reasonable  belief  in  the  corporate  existence  and 
reasonable  reliance  thereon,  does  not  exist. 
Here  all  parties  must  be  presumed.  conclusiTely, 
to  have  known  that  the  ostensible  oorporation 
was  not  a  corporation  at  all,  but  was  a  mere 
usurping  representative  of  the  Fann^*  CkHD- 
pany. 

So  it  will  be  found,  by  looking  at  the  matter 
rightly,  that  the  supposed  difficulties  in  the 
way  of  a  restoration  of  the  rightful  condiUou 
of  things  as  to  the  Farmers'  Company,  are  but 
spectres:  merely  contemplated  they  may  grow: 
approached  with  one  purjfose  they  will  merely 
recede:  approached  with  a  firm  determination 
to  accept  the  inevitable  situation,  they  will  di»- 
appear  as  the  dew  before  the  morning  MUb 

The  motitrn  la  denied*  with  $25  coebb 
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ABANDONMENT. 

See  "Husband  and  WUe^"  |  4. 

Of  dedication,  see  "Dedication,"  |  2. 

ABATEMENT. 

Of  iegacy,  see  "WlUs."  I  7. 

Pleas  in  abatonent,  see  '"Pkadinf,"  |  2. 

ABATEMENT  AND  REVIVAL 

Jndsment  a*  bar  to  another  action,  see  "Judg- 
ment." f  9. 

Of  prosecution  for  crime  by  death  of  justice, 

Bee  "iDdictment  and  Information,"  {  2. 
Pleas  In  abatement,  see  -Pleading,'*  S  2. 


I  1. 


title. 


Transfer  or  dsTolntloii  of 
rlBht,  Intmst,  or  UabUlty. 

Where,  pending  a  suit  to  set  aside  an  alleged 
fraudulent  conveyance,  the  debtor  was  declared 
a  bankrupt,  and  a  trustee  apiKtinted,  it  was 
not  necessary  to  the  substitution  of  the  trustee 
aa  party  plaintiff,  under  Code,  il  MBQ,  8476, 
that  a  supplemental  pleading  be  filed. — Cnrary  v. 
Kurti  (Iowa)  69a 

i  C    Oeatli  of  party  and  reviTal  of  m- 

tlOB. 

Under  ReT.  Pol.  Code,  »  2839,  2844,  2849. 
an  action  on  a  saloon  keeper's  bond  to  recover 
damaftes  resulting  from  a  sale  o(  liquor  to  plain- 
tiff's husband  is  an  action  on  a  contract,  and 
survives  notwithstanding  the  death  of  the  saloon 
keeper. — Carrlgan  v.  Huntimer  (S.  D.)  278. 

*A  cause  of  action  for  personal  injuries  sur< 
vives  the  death  of  the  injured  person,  and  may 
be  prosecuted  by  his  personal  representatives 
for  the  benefit  of  his  general  estate. — Nemecek 
V.  Filer  ft  Stowell  Co.  (Wie.)  226. 

I  3.  Waiver  of  crouds  of  abatement 
and  time  and  manner  of  pleadlnc 
In  ceneraL 

OMection  that  the  action  should  be  by  the 
ward,  instead  of  her  guardian,  held  one  in 
sbatemnit,  not  availaUe  after  plea  In  bar. — 
Randall  t.  Lonstorf  (Wis.)  663. 

ABDUCTION. 


See  "Seduction."  {  1. 


ABSTRACTS. 

Of  record  on  appeal  or  writ  of  error,  see  **Ap- 
peal  and  Error,"  (  6. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see  "Municipal  Corporations,    J  6. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  "Eminent  Do- 
main," §S  1,  3. 

Liability  for  injuries  to  traveler  on  highway, 
see  "Municipal  Corporations,"  8. 

Rights  in  streets  in  cities,  see  "Municipal  Cor- 
porations,"  S  7. 

*  Folmt  ■uotA'Md. 

105  N.W.— 72  (1137) 


ACCEPTANCE. 

Of  goods  sold  in  general,  see  "Sales,"  {  4. 

ACCESSION. 


Annexation  of  personal 
"Fixtures." 


to  real  property, 


ACCIDENT. 


Accident  Insurance,  see  "Insnrance." 
Cause  of  death,  see  "Death." 
Exclamations  as  res  gestea  of,  see  "Evidence,'' 
i  8. 

ACCORD  AND  SATISFACTION. 

See  "Compromise  and  Settlement";  "Nova- 
tion" ;  "Payment." 

'Matters  Md  to  constitute  an  accord  and  sat- 
isfaction.— ^Beaver  v.  Porter  (Iowa)  346. 

Evidence  held  to  warrant  snbmission  of  Issn* 
of  good  faith  dispute,  constituting  a  basis  for 
accord  and  satisfaction. — Beaver  v.  Porter 
(Iowa)  846. 

•An  accord  cannot  be  made  a  successful  de- 
fense unless  fully  performed. — Burr's  Damascus 
Tool  Works  v.  Peninsular  Tool  Mfg.  Cow 
(Mich.)  868. 

ACCOUNT. 

Accounting  bebrfeen  partners,  see  "Partnership,*' 
i  6. 

Accounting  by  agent,  see  "Principal  uid  Agent,'' 
S  2. 

Accounting  by  assignee  for  braefit  of  creditor^ 
see  "Assignments  for  Benefit  of  Greditora,'*' 
S  4. 

Accounting  by  executor  or  administrator,  aeft 

"Bzecntors  and  Administrators,"  i  7. 
Accounting  by  factor,  see  "Factors."^ 

ACCRUAL. 

Of  right  of  action,  see  "Limitation  of  Actiona^T 
12. 

ACKNOWLEDGMENT. 

Of  indebtedness  barred  by  limitation,  see  "Lin»- 

itation  of  Actions,"  8  3. 
Of  plat  as  constituting  dedication,  see  "Dedi- 
cation," I  1. 
Operation  and  effect  of  admissions  as  evidence^ 
see  "Criminal  Law."  |  11 ;  "Evidence,"  |  6. 


ACTION. 

Abatement,  see  "Abatement  and  Revival." 
Accrual,  see  *^Umitatlon  of  Actions,"  t  2. 
Bar  by  former  adjudication,  see  "Judgment,*' 
S  9. 

Commencement  within  period  of  limitation,  ne» 

"Limitation  of  Actions."  §  2. 
Counterclaim,  see  "Set-Off  and  Counterclaim." 
Jurisdiction  of  courts,  see  "Courts." 
Laches,  see  "Equity,"  i  2. 
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Limitation  by  statute,  see  *^iDitation  of  Ac- 

tiODi." 

HaliclouB  aetiou,  Me  "Malidoos  ProMcation." 
Pendener  of  action.  Me  *'IAm  PendensJ' 
Survival,  see  "Abatement  and  Bevival,"  {  2.  , 

ActioriM  between  partia  in  particular  relations. 

See  "Master  and  Servant,"  |  7 ;  "Principal  and 

Acent,"  i  2. 
Co-saretiea,  aae  **Princlpal  and  Surety,"  |  S. 
Co-tenants,  see  "Partition,"  i  1. 

^cHons  bit  or  agabut  partleular  elossea  tf 
paiHet. 

See  "Brokers,"  t  3;  "Carriers"  «  1-5;  "C5or- 
porations,"  fi  4 ;  Elzchangea  ' ;  Husband  and 
Wife,"  18;  '^'Infants,"  S  3;  "Insane  Persons," 
i  2;  "Mnnidpal  Corporations."  J  8;  "Phrsi- 
dans  and  Surgeons^';  "Sherifra  and  Con- 
stables," I  8;  "Street  Railroads,"  %  2. 

Officers  of  national  bank,  see  "Banks  and  Bank- 
ing," fi  3. 

Stodtholders,  see  "Corporations,"  {|  3,  6. 
Telegraph  or  telephone  compapy,  see  "Tele- 

grapbs  and  Telephones." 
Trustees,  see  "Trusts,"  S  2. 
Trustees  in  bankruptey,  see  "Bankmptcy,"  i  1. 

Parttoulnr  causes  or  proundt  ocHon. 

See  "Assault  and  Battery,"  (  1;  "Bills  and 
Notes."  S  4 ;  "Conspiracy,"  I  1 ;  "Frand,"  B 
1:  "Insurance,"  18  11,  16;  "Judgment."  {  12; 
"Libel  and  Slander,"  S  3:  "Malicioos  Frose- 
cntion"  i  3;  "Money  Received";  "Negli- 
gence.'' I  4;  "Taxation,"  {  6:  "Torts": 
"Trover  and  OrnvMsicm,''  {  1;  '^ork  and 
Labor." 

Assault  on  passenger,  see  "Carriers."  S  3. 

Bond  of  municipal  contractor,  see  "Municipal 
Corporations,"  {  5. 

Breach  of  contract,  see  "Contracts,"  |  4;  "Ven- 
dor and  Purchaser,"  S  7. 

Breach  of  contract  for  exchange  of  property,  see 
"Exchange  of  Property." 

Breach  of  warranty,  see  "Sales,"  |  8. 

Gompensation  of  t»-oker,  see  "Brokers,"  |  S. 

Death  caused  by  defective  bridge,  see  *  Btldgea." 
S  1. 

Death  of  passenger,  see  "Carriers,"  |  3. 

Delay  In  delivery  of  telegram,  see  **TelegTaplu 

and  Telephones,"  |  2. 
Diversion  of  stream,  see  "Waters  and  Water 

Courses,"  fi  1. 
Failure  of  carrier  to  deliver  goods  shipped,  see 

"Carriers."  fi  1.  . 
Foreign  judgment,  see  "Judgment,"  I  12. 
Iniurtee  to  live  stock  in  transit,  see  "Carriers," 

i  2. 

Liquor  dealer's  bond,  see  "Intoxicatiog  Liq- 
uors," fi  2. 

Malpractice,  see  "PbjBiclans  and  Surgeons.' 


Personal  injuries,  see  "Brid«s."_S  1;  "Car- 
riers," I  S;  "Highways,"  fi  3 ;  "Hnsbaud  and 
Wife.*^  I  8;  "Master  and  Servant,"  fi  7:  "Mu- 


nicipal Corporations,"  {  8:  "Railroad,"  fifi 
3,  4;  "Street  Railroads."  |  2;  "Telegraphs 
and  Telephones,"  I  1. 

Price  of  goods,  see  "Sales,"  |  7. 

Price  of  land,  see  "Vendor  and  Parchaser,"  fi  0. 

Recovery  of  goods  delivered  by  seller,  see 
"Sales,"  fi  7. 

Recovery  of  payment,  see  "Payment,"  fi  2. 

Recovery  of  payments  for  liquor,  see  "Intoxi- 
cating Liauors,"  fi  6. 

Recovery  of  possession  of  mortgaged  chattels, 
see  "Chattel  Mortgages,"  }  3. 

Recovery  of  price  paid  for  goods,  see  "Sales," 
fi  8. 

Recovery  of  price  paid  for  land,  see  "Vmdor 

and  Purchaser,"  fi  7. 
Recovery  of  tax  paid,  see  "Taxation,"  fi  5. 
Rescission  of  contract  oC  sale,  see  "Sales,"  fi  1. 
Services,  see  "Work  and  Labor." 


Taldng  of  or  injury  to  property  in  exercise  of 
power  of  onlnent  domain,  see  "Eminent  Do- 
nudn."  i  8. 

Wrongful  conversion  by  sheriff,  see  "Sherilb 

and  Gonstablea,"  |  8. 
Wrongful  death  ot  saranl;  see  "Uastn  mxid 

Servant,"  fi  7. 
Wrongful   flowage,  see  "Waters  and  Water 

Oonrses,"  fi  2. 
Wrongful  use  of  wea^HHis,  see  "Weapons.** 

PankftOarformtpfaMon, 

See  "lOJeetment" ;  "Replevin";  "Tnmr  ud 
CwTersIon." 

ParOeular forma    apeekU  r«M<r> 
See   "Creditors'   Suit";   "Divorce";  "Injunc- 
tion"; "Partition."  fi  1;  "Quieting  Title": 
"Specific  Performance." 
Accounting   brtween   twrtnera,   eee  "Partner- 
ship," fi  5. 

Accounting  by  agent,  see  "Principal  and  Asent.** 

Alimony,  see  "Divorce."  fi  4.  ' 

Appointment  of  guardian  for  insane  person,  see 
^'Insane  Persons,"  fi  1. 

Cancellation  of  shares  of  corporate  stock,  see 
"Corporations,"  fi  2. 

Cancellation  of  vrritten  Instrument,  see  "Can- 
cellation of  Instruments." 

Confirmation  of  tax  title,  see  '^Taxation,**  i  9. 

Determination  and  establishment  of  rights  to 
mortgaged  chattels,  see  "Chattel  Mortgaees." 
(  ^ 

Determination  of  adverse  claims  to  real  prop- 
erty, see  "Quieting  Title." 

Disbarment  of  attorney,  sea  "Attorney  and 
Client,"  (  1. 

Enforcement  or  foredosure  of  Hen,  see  "Mari- 
time Liens,"  fi  3 ;  see  "Uechanles*  Liens."  i  4. 

Establishment  and  enforconent  of  trust,  see 
"Trusts,"  S  2. 

Establishment  ttt  booadaries,  see  "Boundaries.'* 
fi  2. 

Establishmmt  of  loet  Inatmmoit,  see  "Lo«t  In- 
struments." 

Eatablisbment  of  will,  see  "Wills,"  fi  5. 

Foredosnre  of  mortgage,  see  "Building  and 
Loan  Associations";  "Uortgages,"  |  6. 

Reformation  of  written  instrument,  aee  "Ref- 
ormation of  Instruments." 

Removal  of  cloud  on  title,  see  "Quieting  Title." 

Removal  of  guardian  of  insane  person,  see  "In- 
sane Persons,"  fi  1. 

Rescission  of  contract  for  sale  et  reatt7f  Me 
"Vendor  and  Purchaser,"  6,3. 

Restraining  execution,  see  "Bxecutl<xi."  t  1. 

Setting  aside  fraudulent  conveyance,  see  "Frmud- 
ulent  Conveyances,"  I  3. 

Setting  aside  will,  see  ^'Willa,"  fi  5. 

Trial  of  tax  Utle,  see  "Taxation,"  |  9. 

PaTticular  proceedings  in  actions. 

See  "Appearance":  "Continuance":  "Costs": 
"Damages" ;  "Evidence" :  "Execution"  ;  "Judg- 
ment"; "Jury";  "Limitation  <^  Actions"; 
"Motions" ;  "Parties" :  "Pleading" ;  "Proceas" : 
"Reference";  "Trial"^;  "Venue." 

Default,  see  "Judgment,"  fi  4. 

Offer  of  judgment,  see  "Judgment,**  I  8. 

Verdict,  see  "Trial,"  fi  11. 

Particular  remedieM  in  or  incident  to  ocWona. 

See  "Arrest,"  fi  1;  "Discovery";  "Garnish- 
ment"; "Injunction";  "Receivers";  "Tender." 

Notice  of  pendency  of  aeti<Hi.  see  "Lis  Pendens.** 

Proceeding*  in  exercise  of  special  Jurl^dtctUma. 

Courts  of  limited  jurisdiction  in  general,  see 
"Courts,"  fi  4. 

Criminal  prosecutions,  see  "Criminal  I^w." 

Suits  in  admiralty,  see  "Maritime  Uens,"  {  S, 

Suits  in  equity,  see  "Equity." 

Suits  In  justices*  courts,  see  "Justices  of  the 
Peace."  fi  3. 


*  Point  annotated.   See  srilabaa* 
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Review  <if  jiroceedings. 

See  "Appeal  and  Error";  "Certiorari";  "Bqnl- 
ty."  f  4}  "Bzceptions,  BlU  of":  "JadgmeDt." 
j^^»JiirtIcei  of        Peace,''  |  4;  "New 

I  !•   Hatvre  uid  form. 

•Under  Rev.  St  189S,  f  2^,  facts  consti- 
tntfais  merely  an  equitable  defense,  on  which 
defendant  desires  no  affirmative  relief,  may  be 
set  op  in  an  answer,  and  need  not  be  pleaded 
as  an  equitable  connterdaim. — Chicago  ft  N. 
W.  Ry.  Co.  T.  McKeigne  (Wis.)  lOSa 

§  8.  Joinder,    spUttims*  oouoUdatlra, 
uid  seTernuee. 

Ad  action  by  an  adminiatratiix  for  pain  and 
anguish  aaffered  by  her  intestate  as  the  resolt 
of  certain  injuries  iKld  properly  joined  with  an 
action  for  his  wrongful  death  from  the  same 
injuries,  nnder  Bev.  St  1898,  «{  4255,  4256.— 
Nemeoek  t.  FUer  &  BtoweU  Co.  (WiaJ  22B. 

ADEMPTION. 

Of  legacy,  see  "Will^"  I  7. 

ADEQUATE  REMEDY  AT  LAW. 

Effect  of  adequacy  of  ordinary  legal  remedy  on 

right  to  maodamos,  see  "Mandamus." 
Effect  on  jurisdiction  of  eauity,  see  "Equity," 
a;  "Injunction,"  |  1. 

ADJOINING  LANDOWNERS. 

See  ''Boundaries";  "TE^urty  Walls." 

ADJOURNMENT. 

Of  preliminary  examination  on  charge  of  crime, 
see  "Criminal  Law,"  |  4. 

ADJUDICATION. 

Of  courts  In  general,  see  "Courts,"  I  2. 
Operation  and  effect  of  former  adjudicatloa,  tee 
^Judgment,"  fS  9.  10. 

ADMINISTRATION. 

Of  estate  assigned  for  benefit  of  creditors,  see 
"Assignments  fo>  Benefit  of  Oreditore,"  (  2. 

Of  estate  of  decedent,  see  "Bzecutore  and  Ad- 
ministrators." 

Of  pnverty  1^  rec^Ter,  see  "BecdTers,'*  |  8. 

ADMIRALTY. 

See  "Maritime  Lieu." 

ADMISSIONS. 

As  evidence  in  civil  actions,  see  "BvideDce,"  I  6. 

As  evidence  In  criminal  prosecutions,  see  Crim- 
inal Law,"  S  11. 

By  failure  to  deny  abstract,  see  '*Api;>eal  and 
Error,"  I  6. 

In  pleading,  see  "Pleading,"  H  2,  4. 

Judgment  oa,  see  "Judgment,   i  S. 

ADULTERY. 

See  "Incest" 

On  a  prosecution  for  adultery,  the  ezelurion 
of  testimony  of  accused  In  explanation  of  his 
leaiing  his  family  home  and  setting  up  a  new 


one  held  rerersIMe  trm. — State  t.  Koller 
'(Iowa)  I»l. 

ADVANCEMENTS. 

See  "DeKsent  and  Distribation,"  |  8;  "WlUt," 
I  T. 

ADVERSE  CLAIM. 

To  public  lands,  see  "Public  Lands."  1  1 
To  real  property,  see  "Quieting  Tltle.*^ 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 

Affecting  infants,  see  "Infants,"  i  2. 

By  tanant,  see  "Ijandlord  and  Tenant,"  I  2. 

Estoppel  to  claim  title  by,  see  "Estoppel."  |  2. 

I  !■  Ratvre  and  requisites. 

Facts  held  not  to  show  one  In  adverse  pos- 
session was  not  making  a  good  faith  claim  of 
right — Wenger     Thompeon  (Iowa)  883. 

Public  laud  granted  to  a  railroad  company 
held  sobject  to  adTerse  possession,  although  the 
land  had  not  been  certified  1^  the  land  depart- 
ment to  the  railroad  company. — ^Blumer  t. 
Iowa  R  Laud  Co.  (Iowa)  842. 

Aa  against  a  railroad  claiming  public  land, 
the  statute  of  limitations  begins  to  run  in  favor 
of  an  occupant  under  the  timlier  culture  act 
from  tba  tune  he  enters  possession  under  his 
receipt — ^Blam»  t.  Iowa  It.  Land  Co.  (Iowa) 
342. 

Facts  considered,  and  held  that  the  possession 
9t  an  adverse  claimant  to  public  land  was  lu 
good  faith. — Blnmer  t.  Iowa  R.  Land  Co. 

(Iowa)  342. 

Plaintiff's  adverse  possession  as  against  his 
grantee  in  a  deed  held  Interrupted  by  a  sale  of 
the  property  by  sudi  grantee  to  another,  who 
never  recognised  plaintlfrs  possession. — uarst 
V.  Brutsche  (Iowa)  462. 

The  fencing  of  land  Included  in  a  recorded 
deed  by  mistake,  and  the  payment  of  taxes 
thereon  by  the  Krantor,  held  not  to  constitute 
adverse  possession  against  the  grantee  or  a  sub- 
sequeat  purchaser  from  him. — Garst  T.  Brut- 
sche (Iowa)  452. 

*Wbere  plaintiffs  bad  not  actual  possession 
of  land  to  any  definite  line,  had  regarded  the 
line  as  in  dispute,  and  had  attempted  to  buy 
the  tract  in  controversy,  they  were  not  en- 
titled to  the  same  by  adT«w  possession. — 
Liddle  T.  Blake  (Iowa)  610. 

Drippings  from  the  eavee  of  defendant's  bams 
for  more  than  20  years  on  a  strip  of  land  held 
a  continued  claim  of  title  and  possession,  pre- 
venting any  ezclnsive  possession  by  plaintiff 
or  his  grantors  which  could  ripen  Into  title 
by  adverse  possession. — ^Llns  t.  Seefeld  (Wis.) 
917. 

ADVERTISEMENT 

Prohibiting  use  of  United  SUtes  flag  for  ad- 
vertising purposes  as  derivation  of  pr^rty 
without  due  process  of  law,  see  "Constitu- 
tional Law,"  I  8. 

Publication  of  process,  see  "Process,"  |  1. 

AFFIDAVITS. 

Verification  of  publication  of  delinquent  tax 

list,  see  "Taxation,"  §  7. 
Verification  of  statement  of  loss  under  insur* 

once  policy,  see  "Insuianeeh"  f  Kk. 
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/n  particular  procBedtngs; 

See  "Contempt,"  I  1:  "Divorce,"  8  8;  "Execu- 
tion," H  2,  3:  "Replevin,"  {  2. 
Change  of  venae,  see  "Venue,"  I  1. 
For  arrest,  see  "Arrest,"  §  1. 
Motions  for  new  trial,  see  "New  Trinl,"  |  2. 
Se^ice  oi  process,  see  "Process,"  |  1. 

AFTER-ACQUIRED  TITLL 

Estoppel  to  assert,  see  "EstoppeU"  I  1. 


See 


AGENCY. 

'Principal  and  Agent" 


AGREEMENT. 

Sm  ^'Gontrscts." 

AGRICULTURE. 

Bounties  on  agricultural  products,  see  "Boon- 
ties." 

Property  in  crops,  see  "Crops." 

AIDERS  AND  ABETTORS. 

Instructions  relating  to,  see  "Criminal  Law," 
t  22. 

ALIENATION  OF  AFFECTIONS. 

Competency  of  witnesses  in  action  for,  «ee 
^^tnesses,"  H  1.  2. 

ALIENS. 

Foreign  Judgment  in  naturalization  proceedings, 

see  "Judgment,"  i  11. 
Right  to  sue  for  death  of  alloi,  see  "Death." 

I  1.  IVaturalUatlos. 

A  court  of  record  having  common-law  jaria- 
diction  withfo  the  Daturalization  laws  (U.  S. 
Rev.  St.  1878.  (  2166.  defined  [U.  S.  Comp.  St 
1901.  p.  1329]).— State  v.  WebW  (Minn.)  490. 

An  order  of  the  conrt  of  common  pleas  In 
Ohio  held  a  sufficieut  judgment,  admitting  to 
citizenship  the  person  therein  named.-— State  t. 
Webber  (Minn.)  490. 

ALIMONY. 

See  "DlToree,"  i  4. 

ALLEYS. 

See  "Municipal  Corpoiadons,"  |  7. 

ALLOWANCE. 

To  wife  on  divorce,  see  "Divorce,"  |  4. 

ALTERATION. 

Of  ge<%rapbical  or  political  divisions,  see  "Mu- 
nicipal Corporations,"  i  1;  "Towns,"  |  L 

ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

Erasure  of  certain  words  dispensing  with  no- 
tice of  the  intention  of  the  holder  of  the  note 
to  declare  the  same  due  for  oonpayment  of  in- 
terent,  etc..  hrld  a  material  alteration. — Hecht 
V.  bheuners  (Wis.)  306. 


*Tlie  material  alteratioD  of  a  note  fteM  to 

.render  It  wholly  void  except  In  favor  of  a  bona 
fide  holder  in  due  conritp.  under  the  negotiable 
instrument  act  (Laws  1899,  p.  681.  c.  ^6). — 
Hecht  V.  Bhenners  (Wis.)  309. 

The  negotiable  instrument  act  (Lews  1S99, 

[I.  681,  c.  356),  saving  a  materially  altered  note 
n  faror  of  the  bolder  in  due  course,  not  con- 
nected with  the  alteration,  held  inapplicable  to 
the  transfer  of  an  altered  note  before  the  law 
took  effect.— Hecht  v.  Shenners  (W^.)  309. 

In  an  action  on  a  note  alleged  to  hare  been 
altered,  evidence  held  to  establiah  that  the  note- 
was  altned  after  execntion  and  deUTei7. — 
Hecht  T.  Bhenners  (Wts.)  809. 

AMENDMENT. 

Of  muDiclpal  chartw,  ses  "Hnnlcipol  Corpoi*- 
tions,"  fl. 

Of  process  as  affecting  limitations,  see  "Ldml- 

tation  of  Actions,"  |  2. 
Of  statute  see  "Statute,"  |  4. 

Of  particular  UfjalproceedingM. 

See  "Indictment  and  Information,"  {  0;  "Plead- 
ing." H  5,  6;  "Proeeaa,"  §  2. 
Court  records,  see  "Courts,"  }  2. 
Pleading  and  process  In  aetiim  fbr  tort,  see 

"Torts." 

Pleading  in  justices*  courts,  see  "Justice*  of 
the  Peace."  |  3. 

Pleading  In  lower  court  after  remand  by  ap- 
pellate court,  see  "Appeal  and  Error,"  (  IB. 

Relating  to  parties,  see  "Parties,"  {  1. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  ** Justices  of  tbo- 
Peace."  {  4. 

ANIMALS. 

Breach  of  warranty  of,  see  "Sales,"  S  8. 
Carriage  of  live  stock,  see  "Carriera,'*^  |  2. 
Injuries  from  operation  of  railroads,  see  "BsdI- 

roads,"  S  5. 

Xnstrnction  In  general  action  for  breach  of  wmr- 
rants  in  sale  of,  see  "Trial,"  |  8. 

Mortgages  of,  see  "C^iattel  Mortgages,"  S3. 

Obtaining  cattle  by  false  pretenses,  see  "False 
Pretenses." 

Sales  of,  see  "Sales,"  S  a 

Where  a  jterson  holding  an'  estray  refuses  to 
surrender  it  unless  claimant  furuishes  other 
evidence  of  ownership  than  that  prescribed  by 
Kev.  Codes  1889,  |  1575.  such  denial  works  a 
forfeiture  of  the  estray  lien. — Mills  r.  Fortune 
*N.  D.)  235. 

The  demand  for  an  appraisement  reooired  by 
Rev.  Codes  1899.  S  1578,  miifit  be  made  witbini 
a  reaFionable  time  after  the  estray  Is  taken  up. 
—Mills  V.  Fortune  (N.  D.)  235. 

*The  person  taking  up  an  estray  has  no  rigfat 
to  demand  further  proof  of  ownership  than  tost 
prescribed  by  Rev.  Codes  1899,  {  1575. — ^Milla  t. 
Fortune  (N.  D.)  285. 

•Under  Rev.  Codes  1899,  Sfi  1571-1584.  an 
estray  can  he  taken  up  only  when  found  in  the 
vicinity  of  the  residence  of  the  person  taking  it 
up.— Mills  T.  Fortune  (N.  D.)  235. 

*One  claiming  a  lien  on  an  animal  as  an 
estray  must  show  strict  compliance  with  the 
statute.— Mills  v.  Fortune  (N.  D.)  235. 

•Where  a  person  taking  up  an  estray  falls  to 
observe  all  the  requirementa  of  the  estray  iaw^ 
be  is  a  trespasser,  and  can  claim  no  lien. — ^Mills 
V.  Fortune  iN.  D.)  235. 
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Bridence  held  insaffldent  to  jimtiiy  a  verdict 
that  defendant  wai  entitled  to  the  pouemdon  of 
a  horse  aa  an  eetray.— MUls  t.  Fortune  (N.  DO 

ANNULMENT. 

Of  will,  ne  "WUU,"  I  6. 

.  ANSWER. 

In  pleadins,  eat  "Pleadinff."  »  %  5,  T. 

ANTI-TRUST  LAWS. 

See  "HonopoUea,"  |  1. 

APPEAL  AND  ERROR. 

flee  "Certiorari";  "ExcepHon*.  Bill  oT;  "New 

Trial." 
Costs,  see  "Goets,"  {  2. 
Estoppel  on  appeal,  see  "Estoppel,"  fi  2. 
Beview  of  proceedinga  of  justices  of  the  peace, 

see  "Justices  of  the  Peace,"  (  4. 

Review  in  particular  dvU  acHon$. 

For  determiDatlon  or  establishment  of  bonndary, 

■ee  "Boundaries,"  S  2. 

Review  in  epeofol  prooeedlnffi^ 
See  "C!ontempt,"  S  1. 

Accounting  by  executor  or  administrator,  see 
"Exeeotmi  and  Administrators^"  17. 

Assessment  of  taxes,  see  "Taxation?'  8  8. 

CotttODpt  proceeding  for  vioIatiMi  of  lujunction, 
see  "InjuDctlon,"  $  8. 

Decision  of  county  board,  see  "Counties,"  |  1. 

Drainage  proceedingB,  see  "Drains/*  S  1. 

For  estabiishmeDt  of  highway,  see  "Highways," 
H  1.  2. 

Of  school  board,  see  "Schools  and  School  Dis- 
tricts," f  1. 

Probate  proceedings,  see  "Wills,"  I  6. 

To  procnre  Uqnor  Uoense,  see  "IntozicaCtns 
LiquotB,"  I  2. 

Review  of  etimlnal  prosecuUom. 

See  "Criminal  Law,"  SS  26-30;  "Homicide," 
{  6. 

i  1.  Natiure  and  cronnds  of  appellate 
JnrlsdiotiOB. 

♦The  circuit  court  acquires  no  jurisdiction  by 
an  appeal  from  the  probate  court,  where  the 
latter  court  had  no  Jurisdiction  to  make  the 
order  appealed  from.— Jacqueth  t.  Benzie  Cir- 
cuit Judge  (Mich.)  148. 

{  2.   Dedslons  reTlewable. 

Where  no  motion  for  new  trial  was  made  in 
behalf  of  appellant,  and  there  was  no  Judgment 
rendered  against  him  to  which  exception  was 
taken,  there  was  nothing  from  which  an  appeal 
could  be  taken. — Orerhouser  v.  American  Cereal 
Co.  (Iowa)  118. 

A  jndgment  held  snfflciently  entered  to  glTe 
the  Supreme  Court  Jorisdlctlon  on  appeal. 
— Kuhlman  t.  Wieben  (Iowa)  44S. 

In  a  suit  for  tiie  ahatesnent  of  a  nnlsanee  and 
for  damages,  an  order  on  a  motion  for  a 
preliminary  hijunction,  directing  the  abatement 
of  the  nuisance,  or  the  issuance  of  an  injunc- 
tion in  60  days,  held  a  final  appealable  order.— 
Schmelser  t.  Bartlett  lUnminating  Co.  (Hich.) 

'Where  a  cross-bill  was  subject  to  a  general 
demurrer  for  the  defects  spKlfied  therein,  an 
order  overruling  the  demurrer  was  appmlable. 
— FlTim  T.  Hohues  (Mich.)  876. 


Order  denying  a  motion  to  dismiss  an  appeal 
to  the  circuit  court  from  a  c<Hnmissioner8* 
award  In  condemnation  proceedings  Aeld  not 
appealable,  under  Bev.  St.  1898,  I  8060.— 
Putney  T.  Milwaukee  Ught,  Heat  ft  Traction 
Co.  (Wis.)  1066. 

{  3.   Bight  of  rerlew. 

*A  party  in  whose  favor  a  Jndgment  was  ren- 
dered cannot  appeal  from  the  finding  of  facts. 
—In  re  Jenks  (Iowa)  896;  Judge  T.  Smith, 
Ligbtj  &  Hilman  Co.,  Id. 

I  4i   PvesemtatloB  and  reserration  In 
lower  eonrt  of  Brenads  of  rsTlew. 

A  party  after  the  trial  and  submission  of  a 
case  on  a  certain  issue  Aeld  not  entitled  to  claim 
that  the  question  was  not  raised  by  the  plead- 
ings.— Overbouser  t.  American  Cereal  Co. 
(Iowa)  113. 

•Instructions  cannot  be  reviewed  where  not 
excepted  to.— State  v.  Kirkpatrick  (Iowa)  121. 

•The  objection  that  a  verdict  is  excessive  can- 
not be  raised  for  the  first  time  on  appeal. — 
Hubbard  v.  State  XAte  Ins.  Go.  of  Indianapolis, 
Ind.  aowa)  382. 

A  party  who  has  presented  an  objection  to 
evidence  and  has  secured  a  ruling  is  not  re- 
quired to  repeat  his  objection  to  the  same  kind 
of  evidence  subsequently  ofCered. — ^FethergiU  v. 
Fethergill  (Iowa)  377. 

Where  testimony  as  to  medical  expenses  was 
admitted  without  objection,  an  objection  there- 
to cannot  be  raised  on  api>eal. — Andrews  v. 
Chicago  &  O.  W.  By.  Co.  (Iowa)  404. 

In  mandamus  to  compel  railroad  to  construct 
private  crossing,  where  defendant  claimed  that 
bridge  In  highway,  which  it  had  constructed, 
complied  with  Code,  I  2022,  defendant  held  to 
be  In  no  position  to  oemplain  of  failiuw  to  Sub- 
mit iutorrogatory  as  to  adequacy  of  gade  cross- 
ing.— Herrstrom  r.  Newton  &  N.  W.  B.  Co. 
(Iowa)  436. 

Where  a  case  was  tried  in  the  lower  court 
on  the  theory  that  plaintiff's  allegation  as  to 
time  was  not  binding,  held  that  the  Supreme 
Court  should  not  adopt  a  dlff^nt  theory  end 
revene  tbe  case. — ^Arrison  v.  Supreme  Council 
of  Mystic  Toilers  (Iowa)  KSO. 

Certain  objecd<ms  on  the  ground  of  defect 
of  parties  should  have  been  rwsed  on  tbe  bear- 
ing below. — Sparrow  v.  E.  Bement  ft  Sons 
(Mich.)  881. 

Under  Bev.  Codes  1890,  8         the  Supreme 

0>urt  will  review  the  evidmce  in  the  absence 
of  a  motion  for  a  new  trial  In  actions  at  law 
tried  by  the  court. — Bessie  v.  Northern  Pac. 
By.  Co.  (N.  D.)  036. 

•Conteaition  that  tbe  judgment  was  excessive 
held  not  avallabla  on  appeal  when  not  raised 
below.— Bruce  v.  Wanser  (S.  D.)  282. 

An  asslgmnent  of  error,  based  on  an  alleged 
erroneous  Instruction,  to  which  no  exception  was 
taken,  will  not  be  considered  on  appeal. — Alft 
V.  City  of  CltntonvIIIe  (Wis.)  661. 

Where  evidence  was  understood  when  offered 
to  relate  to  the  issue  of  defendant's  n^Iigence, 
the  .ruling  excluding  it  could  not  be  attacked 
on  the  ground  that  it  was  admissible  to  show 
freedom  from  contributory  negligence. — Owen 
V.  Portage  Telephone  Co.  (Wia)  924. 

{  5.    Boqnlaltes    amd    proeMdlasa  f  ov 
traaufer  of  eanao, 

A  notice  of  appeal  which  is  sufficloitly  de- 
finite for  a  reastHiably  eertoin  identification  of 
the  Judgmoit  appealed  from  is  snflklent — Id  re 
Dugan  (Iowa)  514;  L^nch  v.  Dugan,  Id. 

An  appe^  from  an  order  overmling  a  motion 
to  vacate  an  oxdet  dlamlsiing  a  petition  to 
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Bet  Bsida  a  tax  sale  and  deed  held  a  chancery 
aM>eal,  not  reaairine  a  bond  except  to  stay 
proceedings,  under  Comp.  LawB,  I  550,  as 
amended  by  Iawb  1899,  p.  380,  Act  No.  248.— 
Hayward      0*Cono(»  (Mich.)  696. 

*A  notice  of  appeal  must  be  liberally  con- 
strued.— In  re  Androa'  Estate  (Mmn.)  66; 
First  Unitarian  Soc.  v.  Houliaton,  Id. 

Under  Rer.  St  189&  t  40S1,  a  notice  of  ap- 
peal by  an  antiiorlied  representative  and  at- 
torney in  fact  held  snffldent — ^In  re  Sander*a 
Estate  (Wla.)  1064;  Stumer  t.  Wutem^er^  Id. 

{  6.    Record  mmA  pvooaedlnss  not  In  rae« 

ord. 

An  amended  abstract  containing  testimony  of 
a  witness  shown  by  the  bill  of  exceptions  not 
to  hare  been  preserved  In  the  appeal  record  held 
erroneonsly  filed. — Monroe  County  T.  Abegglen 
(Iowa)  300. 

On  appeal  by  a  building  and  loan  association, 
counsel  cannot  be  permitted  to  go  outside  the 
record  to  chai^  the  trial  judge  with  'freely 
and  publicly  admitting  his  wejudice  against 
building  and  loan  associations." — Oskaloosa 
Mat.  l^lg^  Loan  ft  InvestmeDt  Ass'n  t.  Bailey 
(Iowa)  427. 

Failure  to  deny  appellanf  ■  abstract  held  not 
an  admission  that  all  the  evidence  was  in  fact 
made  of  record  by  being  doly  certified  and  filed 
within  the  atatntory  limit  of  time. — Oskaloosa 
"Sat.  Bldg^  Loan  &  Investmoit  Ass'n  t.  Ball^ 
(Iowa)  417. 

*A  statement  In  the  record  held  not  anffldent 
to  show  that  the  record  of  evidoice  was  pre- 
served.— Oskaloosa  Nst.  Bldg.,  Loan  &  Invest- 
ment Ass'n  V.  Bailey  (Iowa)  417. 

Where  an  application  for  admeasurement  of 
dower  was  filed  in  probate,  and  was  therefore 
at  law,  the  cause  was  properly  entitled  in  the 
abstract  as  at  law. — Brandee  v.  Brandes  (Iowa) 
498;  Hoyer  v.  Same  (Iowa)  602. 

Motion  to  strike  amended  abatract  and  reply 
ar|anwnt  denied. — ^Hickv  t.  Davidson  Oowa) 

*Where  the  transcript  does  not  contain  the 
judgmrat  sought  to  be  reviewed,  the  petition  in 
error  will  be  dismissed. — Modem  Woodmen  of 
America     Plununer  (Neb.)  181. 

*In  case  of  a  conflict  between  appellant's 
abstract,  and  respondent's  additional  abstract, 
the  Supreme  Court  may  examine  the  original 
record. — Wood  t.  Saglnav  Cold  Hin.  &  Mill. 
Co.  (S.  D.)  103. 

While  the  recitals  in  a  judgment  are  pre- 
sumptively brue,  an  affirmative  showing  in  the 
bill  of  exceptions  that  they  are  not  true  must 
nrevaii  over  the  presumption. — Schlachter  v.  St 
Bernard's  Roman  Catholic  Church  of  Hotmi 
(S.  D.)  279. 

Recital  in  Judgment  held  controlled  by  bill  of 
exceptiona. — Schlachter  St  Bernard's  Roman 
Catholic  Cniurch  of  Hoven  (S.  D.)  279. 

{  7.  —  QoMtlou  vveaented  tor 
Tlew. 

*The  Supreme  Court  cannot  pass  on  the 
correctness  of  refused  instructions  where  the 
record  does  not  show  all  the  Insructiona  given. — 
State  V.  Kirkpatrick  (Iowa)  121. 

Before  an  ordinance  can  be  assailed  as  uncon- 
Btitutlonal,  the  record  must  show  a  violation. — 
State  T.  Smithart  (Iowa)  128. 

Evidence,  in  an  equity  action,  not  preserved 
as  required  by  Code,  f  S662,  held  not  open  to 
consideration  on  appeal. — Co-opeiative  Bank  of 
Iowa  T.  Meldrum  (Iowa)  306. 


The  fact  that  an  equity  action  was  tried  on 
an  agreed  statement  of  facta  reduced  to 
writing  did  not  render  the  certification  of  the 
evidence  by  the  court,  under  Code,  {  3tSS2,  un- 
necetsary  on  appeal. — Oo-operative  Bank  of 
Iowa  v.  Meldnun  (Iowa)  206. 

Where  the  evidence  has  not  been  preserved  by 
lull  of  exceptions  or  proper  certification,  in  the 
absence  of  an  averment  in  the  abstract  that  it 
contains  all  the  evidence,  the  Supreme  Coort 
will  presume  that  the  findings  of  the  trial  court 
woe  warranted  by  the  evidence  produced  on  the 
trial. — In  re  Intoxicating  Liquors  (Iowa)  702; 
Stokesbury  v.  Kwte.  Id. 

The  question  of  the  admissibility  of  a  con- 
tract in  evidence  held  not  raised  on  appeal — 
Willis  T.  Weeks  (Iowa)  1012L 

Errors  asdgned  on  the  sustaining  of  objec- 
tions to  qaesnons  cannot  be  reviewed  in  the 
absence  of  any  offer  of  proof  ahowing  what 
facta  the  appellant  expected  to  estabuah 
the  questiona,  where  the  Queetions  themselves 
do  not  disdose  the  materiality  and  competjencr 
of  the  expected  answers. — Began  t.  Jones  Qi, 
D.)  613. 

A  contention  that  the  action  is  barred  by 
limitations  is  not  before  the  Supreme  Court  for 
review  where  it  does  not  affirmatively  appear 
from  the  record  when  the  action  waa  com- 
menced.— Bruce  t.  Wanzer  (S.  D.)  282. 

On  appeal,  the  condition  of  the  record  held 
such  that  an  assignment  of  error  on  the  trial 
court's  denial  of  a  new  trial  could  not  be  con- 
sidered.— Griswold  T.  Nichols  (Wis.)  815. 

I  8.   Asalsnsnent  of  errors. 

*Where  record  on  appeal  contains  no  ^eci- 
fication  of  errors,  Supreme  Court  will  not  search 
-for  error,  bat  the  judgment  will  be  affirmed. — 
Sunley  v.  Metropolitan  Life  Ins.  Co.  (Iowa)  408. 

*A  single  assignment  of  error,  covering  several 
mlings,  in  the  following  language :  "Errors  of 
law  occurring  at  the  trial,  and  duly  excepted  to 
by  defendant  a*  follows,  as  shown  on  page  6" 
is  too  general  where  the  objection  to  one  or  more 
of  the  qnestions  induded  in  the  asdgnment  were 
properly  overruled. — ^Brooks  v.  Stanley  (Neb.) 

I  O.  Briefa. 

*Where  the  brief  filed  by  appellant  does  not 
comply  with  Sup.  Ct  Bale  64.  and  he  offers  no 
excuse  for  his  failure  to  do  so,  the  judement 
will  be  affirmed. — Taylor  t.  Home  &vings 
Loan  Ass'n  (Iowa)  193. 

*UnleBs  appellant's  brief  contains  an  assign- 
ment of  errors  in  compliance  with  Sup.  Ct. 
Rule  No.  14  (74  N.  W.  x),  or  the  record  dis- 
closes a  cause  for  relaxation  of  the  rale,  tiie 
judgment  will  be  affirmed. — ^Marck  v.  Minn^ 
apolia,  St  P.  ft-  S.  8.  U.  Ry.  Co.  (N.  D.)  1106. 

flO.  IMamlasal    wlthdrAwal,   mr  mbwa- 
doameat. 

Where  the  record  fails  to  disclose  that  a  bill 
of  exceptions  was  settled  and  signed  by  the 
circuit  judge,  a  writ  of  error  will  be  diamissed. — 
Davison  v.  Valin  (Midi.)  82. 

A  writ  of  error  held  not  subject  to  dismissal 
because  there  wa»  no  bill  of  exceptiona  or  case 
made,  the  errors  being  assigned  under  Sup.  Ct. 
Rule  11  (68  N.  W.  vi).— King  v.  Burden  (Micb.» 
1120. 

Writ  of  error  of  a  garnishee  held  not  subject 
to  dismissal  because  exhibits  referred  to  in  bis 
oral  testimony  are  not  in  the  record. — King  v. 
Burden  (Mich.)  1120. 

*The  failure  to  serve  and  settle  a  bill  of  ex- 
ceptions within  the  time  prescribed  I?  the  ntat- 
nte  ts  no  gronnd  for  dismissinK  an  appeal,  the 
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r«med7  being  to  strike  the  bill  fxom  Teoord. — 
Svhlacbtn  V.  St  Bemard'a  Bomu  Catholic 
Church  of  Horen  (S.  D.)  279. 

ill.  B«Tlew. 

*!□  reriewins  the  rallss  of  the  lower  court 
denring  plaintuPs  motioD  to  direct  a  verdict, 
tfae  Supreme  Court  must  give  defoidant  the 
benefit  of  the  most  favoraUe  eonstniction  the 
evidence  as  a  whole  wUl  reaeonablT'  bear. — 
Hamilton  t.  Joe.  9chlits  Brewing  Ob.  (Iowa) 
438. 

Where  idaintlff  haa  not  aro^Ied  from  a  decree 
he  cannot  object  in  the  Supreme  Court  that 
the  judgment  for  bim  should  have  been  for  a 
larger  amonnt. — ArriBon  v.  Suprane  Council 
of  Mystic  Toilen  (Iowa)  680. 

Error  of  the  court  in  upholding  a  Judgment 
on  which  an  action  was  based,  notwithstanding 
the  asserted  Invaliditr  thereof,  oonM  not  be  re* 
viewed  on  appeal,  in  the  absoice  of  a  finding 
of  facta.— Hosie  v.  Hart  (Mich.)  82. 

*Where  a  caoee  of  action  was  at  law,  and  the 
counterclaim  in  equitr,  but  tbe  issues  on  the 
equity  side  case  involved  all  disputed  questions 
of  law,  the  caw  la  triable  de  novo  on  aroml. — 
Cottim  V.  Bntterfield  CN.  D.)  236. 

On  appeal  from  an  order  granting  a  tempo- 
rary injunction  to  restrain  the  enforcement  of 
a  statute  on  the  gound  that  it  is  nnconstitution' 
al,  held  that  it  was  proper  for  the  Supreme 
Court  to  detemdne  whether  a  cause  of  action 
waa  stated. — Jewett  Bros,  ft  Jewett  v.  SmafI 
(S.  D.)  788. 

An  order  denying  a  motion  for  a  change  of 
venue,  though  not  appealable,  is  reviewable  on 
appeal  from  the  judf^ent  rendered  in  the  cause. 
— Sanders  v.  German  Fire  Ins.  Co.  (Wis.)  787. 

Tbe  record  on  appeal  held  to  show  that  the 
applicant  for  a  change  of  venue  for  convenience 
of  witnesses  objected  to  the  court's  decision  deny- 
ing the  motion  for  want  of  power,  preserving 
the  question  on  appeal. — Sanders  T.  German 
Fire  Ins.  Co.  (Wis.)  787. 

I  IS.  Presnmptloiis. 

Held  tbat  no  siiowing  was  made  so  as  to 
justify  a  reversal  on  tm  ground  of  alleged  mis- 
conduct of  counsel. — ^Renshaw  v.  Dignan  (Iowa) 
209. 

The  appellate  court  will  presume  any  finding 
of  facts  supported  by  the  record  which  would 
warrant  the  judgment. — Smller  v.  Mcintosh 
aova)  677. 

Where  there  was  no  proof  of  service  and 
return  in  an  action  for  injuries,  the  date  of 
defendant's  appearance  would  be  regarded  as 
tfae  date  of  the  commencement  of  tfae  action,  in 
determining  whether  the  action  was  barred  by 
limitations.— Dolan  t.  Burlington,  0.  B.  &  N. 
Ry.  Co.  (Iowa)  834. 

tThere,  after  the  vacation  of  a  settlement,  a 
suit  was  reinstated,  but  the  appeal  record  dis- 
closed no  motion  based  on  a  plea  alleging  such 
settlement,  It  will  be  presumed  on  appeal  that 
the  action  was  recMmised  as  a  pending  suit. — 
Burr's  Damascus  Tool  Works  v.  Pmlnsnlar 
Tool  Mfg.  Cow  (Mich.)  868. 

*In  a  proceeding  to  set  aside  a  contract  made 
by  a  younger  with  his  elder  brother  on  the 
ground  of  ft'aud  and  duress,  the  findings  are 
entitled  to  the  recognised  presumption  in  tiieir 
f avOT. — Shevlln  v.  Shevlln  (Minn.)  267. 

Where  the  record  sete  forth  the  manner  of 
service  of  a'  summons,  and  such  service  Is  insuf- 
ficient. It  will  not  be  presumed  that  a  valid 
service  waa  made  in  some  other  way. — ^Holmee 
V.  Loughren  (Minn.)  558. 

*A  ruling  on  a  motion  for  a  verdict  will  be 
affirmed  on  appeal  unless  the  record  shows 


it^to^l^dea^  wrong.— UcCone  t<  Badger 

fi  18.         Ulseretlam  of  lower  aonrt. 

*Action  of  trial  court  in  passing  on  a  chal- 
lenge to  a  juxor,  under  Code,  I  8688^  subd.  9, 
held  not  BUtJeet  to  review  <mless  an  abuse  of 
discretion  appcua^WUson  t.  Wapello  Oouoty 
aowa)  868. 

Under  Code,  |  8790.  the  refusal  of  the  trial 
court  to  eater  defoidants*  default  for  failure 
to  plead  In  time  will  not  be  set  aside  on  appeal, 
in  Uie  absence  of  mai^est  abuse  of  discre- 
tion.—CkmeU  T.  Oity  Wata  Supply  Co.  (Iowa) 
1016. 

Whether  record  evidence  as  to  the  Issue  of 
bills  of  lading  is  properly  verified  held  a  ques- 
tion for  the  discretion  of  the  trial  judge,  and 
his  decision  will  not  be  reversed  if  there  Is  any 
evidence  sappM-ting  It — Swedish-American  Nat 
Bank  v.  Chicago,  B.  &  Q.  Ry.  Co.  (Minn.)  69. 

*The  discretion  of  the  court  in  setting  aside 
a  judgment  under  Rev.  Codes  1880,  |  6298, 
win  not  be  disturbed  unless  abused. — Keeney  v. 
City  of  Fargo  (N.  D.)  92. 

f  14.  —  Qneettona  of  faot,  Tardleta,  umA 

flndincs. 

*A  finding  of  fact  held  as  cwieluBivft  on  anteal 
as  the  verdict  of  a  Jury. — Shaw  T.  Chicago^ 
B.  ft  Q.  B.  Co.  (Iowa)  120. 

*A  verdict  based  on  conflicting  evidence  will 
not  be  disturbed  on  appeal. — Ousley  v.  Hampe 
(Iowa)  122;  Bodibolts  v.  Incorporated  Town 
of  Radcliffe  (Iowa)  336. 

*Uuder  0>de.  {  3664,  findings  of  fact  the 
trial  court  are  conclusive  on  tbe  Supreme  Court 
when  supported  ^  the  evidence. — ^Bnllard  v. 
Hopkins  (Iowa)  197. 

•  In  reviewing  the  stfflcleooy  of  evidence,  the 
Supreme  Court  accepts  as  established  all  that 
tbe  testimony  fairly  tends  to  prove. — Pneumatic 
Weigher  Co.  v.  Burnquist  (Iowa)  326. 

•Where  the  verdict  Is  clearly  contrary  to  the 
evidence  and  bistroctions,  the  cause  must  he  re- 
versed.— Hoyt  V.  Graham  (Iowa)  456. 

*A  finding  of  tbe  court  In  probate  proceed- 
li^  is  as  binding  on  appeal  as  a  verdict  of  the 
lury. — McClanahan   v.    McClanahan  (Iowa) 


*The  findings  of  court  will  not  be  disturlied 
where  there  Is  any  evidence  to  sustain  them. — 
Blackledge  ft  Blackledge  v.  Davis  (Iowa)  1000; 

Where  there  is  any  substantial  evidence  to 
support  the  finding  of  facts,  they  will  be  ap- 
proved.—Chariton  Ice  Co.  V.  S^ing  Lake  Ice 
Co.  (Iowa)  1014. 

Where  a  cause  Is  tried  by  a  Judge,  his  find- 
ings will  rarely  be  reversed  because  incompetent 
evidence  is  received. — Lloyd  v.  Simons  (Minn.) 
902. 

A  verdict  will  not  be  set  aside  on  the  ground 
of  want  ot  sufficient  evidence  to  support  it. 
unless  the  want  is  so  great  as  to  show  that 
the  verdict  Is  manifestly  wrong. — Union  Paa  B. 
Oo.  V.  FIckenscher  (Neb.)  39. 

*Under  Code  Civ.  Proc.  H  286,  288,  referee's 
findings  are  governed  on  appeal  by  the  same 
rules  as  findings  of  the  court — Wood  v.  Saginaw 
Gold  Min.  ft  Mill.  Co.  (S.  D.)  101. 

Findings  of  tact  based  upon  conflicting  evi- 
dtfice  WUl  not  he  disturbed  on  i^peaL — ^Dodson 
V.  Crocker  (S.  D.)  929. 

*A  finding  on  a  presumption  of  fact  cannot  be 
disturbed,  unless,  indulging  all  reasonable  pre- 
sumptions, it  is  clearly  contrary  to  the  pre- 
ponderance of  the  evidence. — Chase  t.  Hinklef 

(Wis.)  230. 
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*A  referee's  finding  on  a  qnestloD  of  fact, 
teaed  on  evidence  to  support  It,  will  not  be 
mt  asLds  on  appeaL — lSt8t»a  B7.  Goi.  of 
Mlnneaota  t.  Totenr  (Wis.)  1007. 

4 16.         Handoss  oxrov. 

Id  an  action  by  an  agent  for  commlBsionB  on 
«ale8,  the  admisafon  of  certain  evidence  held  not 
prejudicial.— C.  M.  Hilliker  &  Son  v.  Allen 
llowa)  120. 

In  an  action  bj  an  agent  for  commisBions  on 
flalee,  the  ezdnalon  of  certain  evidence  Md  not 
ftrejudicial.— a  M.  HUUker  ft  Son  t.  Allen 
<Iowa)  120. 

The  error  in  excluding  evidence  held  harmleBs 
by  the  subsequent  admission  of  similar  evidence. 
— C.  M.  Hilliker  &  Son  v.  Allen  (Iowa)  120. 

Admission  of  immaterial  evidence  Aeld  not 
ftrejudicial;  the  Jury  having  been  properly  in- 
structed as  to  the  law  of  the  case. — Reoshaw 
w.  Dlgnan  (Iowa)  209. 

A  rule  erroneously  determining  that  defendant 
was  entitled  to  open  and  close  related  merely 
to  a  matter  of  procedure,  with  reference  to  which 
prejudice  would  not  be  presumed,  but  must  be 
shown  in  order  to  Justin  a  revemal. — ^Farmer  v. 
Morton  (Iowa)  371. 

In  a  suit  In  which  defendant  filed  a  eountei^ 
«lalm  for  msIiciouB  prosecution,  plaintiff  held 
not  prejudiced  by  an  erroneous  order  awarding 
defendant  the  right  to  open  and  close. — E*armer 
w.  Norton  (Iowa)  371. 

It  is  presnmptively  prejudidal  to  submit  an 
Issue  on  which  there  is  no  evidence^— Fetbergill 
w.  FethergiU  (Iowa)  STT. 

Error  In  clurge  In  authwlslng  recovery  by 

{ilaintiff  of  all  the  property  sued  for  or  of  none  of 
t  held  harmless  to  plaintiff. — DeLaval  S^wra- 
tor  Co.  T,  Sharpless  (Iowa)  8S1. 

On  the  issue  whether  a  person  was  intoxicated 
at  a  certain  time,  the  error  in  excluding  certain 
evidence  held  not  cored  by  the  admission  of 
other  evidence; — ^Kuhlman  v.  Wieben  (Iowa) 
445. 

The  error  in  admittiog  hearsay  evidence  is 
QOt  cured  by  the  subsequent  competent  evidmce 
to  the  same  fact. — ^Bryce  v.  Chicago,  M.  &  St  P. 
By.  Co.  (Iowa)  ^7. 

In  an  action  against  a  street  railroad  for 
the  death  of  a  passenger,  admission  in  evi- 
deuce  of  certain  rules  of  tne  railroad  held  not 

irejudidal  to  defendant. — Blnmentbal  T.  Unton 
;iectric  Oo.  (Iowa)  588. 

Admission  of  certain  evidence  which  was 
afterwards  withdrawn  held  not  ground  for 
reversal  in  the  absence  of  an  appearance  of 
prejudice. — Blumenthal  T.  Union  Electric  Go. 
jtlowa)  588. 

In  an  action  for  malpractice,  the  presumption 
4>f  prejudice  resulting  from  an  erroneous  in- 
struction as  to  the  degree  of  skill  required 
Mid  not  rebutted.— Ferrell  v.  Ellis  (Iowa)  993. 

Under  Code,  I  2923,  tha  oror,  If  any,  in  an 
.action  of  forcible  enttr  and  detainer,  In  ad- 
mitting certain  oral  evidence,  Md  harmless. — 
Willifl  T.  Weeks  (Iowa)  1012. 

An  alleged  error  in  withdrawing  a  question 
.of  tender  from  the  jury  would  not  be  reviewed 
where  it  affected  «ily  the  question  of  interest, 
which  was  not  made  an  issue  in  the  case. — 
eerlin  t.  Belle  Isle  Scenic  By.  Co.  (Mich.)  130. 

Brrar  of  the  court  In  giving  certain  requests  of 
defendant  to  the  Junr,  at  the  instance  of  plain- 
•tiGTs  counsel,  after  the  court  had  refused  th«n, 
held  not  prejudicial  to  defendant  in  so  far  as 
instructions  were  given  which  defendant  was 
not  entitled  to.— O  Dea  t.  UieUgan  Ceat  B. 
€0.  (BUchO  746. 


The  exclusion  of  a  photograph,  offered  in  evi- 
dence to  show  the  condition  of  a  sidewalk,  was 
without  prejudice,  whether  It  was  other«i>e 
admissible  or  not,  where  it  did  not  show  th« 
condition  of  the  walk  in  the  particulars  whii^h 
were  In  dispute. — Ness  v.  City  of  Escanabs 
(Mich.)  879. 

*The  admission  of  incompetent  evidence  is 
harmless  error  where  there  was  sufiBclent  com- 
petent evidence  to  establish  the  matter  in  issue; 
—Cochran  v.  Cochran  (Minn.)  183. 

*When  the  answer  fails  to  state  a  defense, 
but  admits  the  plaintiff's  cause  of  action,  and 
the  verdict  and  judgment  are  supported  by  the 
petition,  errors  occurring  at  the  trial  and  in  the 
giving  and  refusal  of  Instnwtlons  are  ^thout 
prejudice. — ^Miller  t.  Lovenie  de  Browne  Coi 
(Neb.)  84. 

The  admission  of  immaterial  and  Incom- 
petent evidence  is  error  without  prejudice  ia 
trials  to  the  conrt  where  the  evidmce  sustains 
the  Judgment  without  cwisideration  of  the  in- 
competent evidence.— ^tate  t.  Harris  (N.  D.i 
621. 

*Error  In  refusing  to  strike  Incompetent  evi- 
dence In  equitable  action  tried  to  the  court  AeM 
not  ground  tor  reversal. — Klrby  v.  Citizens' 
Telephone  Co.  (S.  D.)  95. 

*The  admission  of  incompetent  testimony  in  a 
case  tried  by  fh«  court  without  a  jury  is  do 
ground  for  reversal,  unless  it  appears,  afttf 
disregarding  the  same,  that  there  is  a  prefvin- 
derance  of  evidence  against  the  court's  finding. 
—Godfrey  v.  Faust  (SL  D.)  4fl0. 

♦Correction  of  a  clerical  error  In  a  petition 
in  an  action  against  a  city  for  personal  in- 
juries hdd  to  have  affected  no  substantial  rifrht 
of  defendant,  within  the  meaning  of  R«t.  St. 
1898,  t  2S28i— Alft  t.  City  of  Clintonville 
(Wis.)  661. 

In  an  action  for  death  of  a  servant,  defend- 
ant held  not  prejudiced  by  the  inconsistency  of 
certain  instructions  with  reference  to  answers 
to  a  vedal  verdict. — Horr  t.  OL  W.  Howard 
Paper  Ob.  (VHa.)  668L 

*Under  Rev.  St.  1898,  |  2829,  a  petwn  who 
does  not  show  that  he  has  any  defenae  to  an 
action  is  not  entitled  to  a  reversal  because  of 
the  refusal  to  make  him  a  party. — Mash  v. 

Bloom  (Wis.)  831. 

Under  Rev.  St.  1898,  S  2829,  the  exclusion  of 
evidence  of  negligence  is  not  cause  for  reversal 
where  the  jury  specially  found  that  plafntlS 
was  guilty  of  contributory  negligence. — Owen 
V.  Portage  Telephone  Ca  (Wis.)  924. 


S16. 


in  appellate 


—  Error  waived 
court. 

Assignments  of  errors  baaed  on  rulings  as  to 
admis^on  of  evidence  are  waived  when  dot 
u^d  in  the  brM. — Cochran  t.  Cochran  (Minn.) 

*An  assignment  of  error  not  argued  ktM  not 
to  be  considered  on  appeaL — Cooiidge  v.  Ual- 
lauer  (Wis.)  668. 

1 17.  —  Subsequent  appeals. 

*A  point  necessarily  detormined  on  anpeal 
becomes  the  law  of  the  case; — E^rst  Nat.  Bank 

V.  Gibson  (Neb.)  1081. 

Where  a  petitltHl  la  held  by  the  SupreuM 
Court  to  state  a  cause  of  action  aa  again!>t 
a  general  demurrer,  this  ruling  becomes  the  law 
of  the  case,  without  specific  objection  to  the 
saffidencT  of  the  petition.— Fint  Nat.  Bank  v. 
Oibs^(Neb.)  1061. 

*11w  decli^on  of  the  Supreme  Conrt  on  a  for- 
tan  appeal  is  Undlng  upon  mdi  court  aa  veil 
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as  the  trial  court.  Irretpectire  of  its  correctness. 
— Pantz  T.  Plankinton  Packing  Co.  (Wis.)  482. 

1 18.  DctenBlnstlon  uid  diaposltlon  of 


The  sustaining  of  a  motion  for  a  directed 
Terdict  generally  will  not  be  disturbed  if  the 
record  sustains  the  ruling  on  any  of  the  grounds 
Assigned. — Dotan  t.  Burlington,  C.  R.  &  N.  Ry. 
0>.  (Iowa)  834. 

The  refusal  to  allow  nominal  damages  in  an 
action  for  Injuries  resulting  from  the  overflow 
-of  surface  waters  held  reTiewable  on  appeal. — 
Harvey  Mason  City  &  Ft.  D-  R.  Co.  (Iowa) 
958. 

*Where  on  appeal  the  court  sets  aside  a  Judg- 
ment for  deteudant,  the  only  rtiief  which  It  can 
Srant  is  a  reversal  tor  the  purpose  of  a  new 
trial,  and  it  cannot  enter  judgment  t<a  the 
plaiutiflt.— Sbevlin  t.  SbevUn  (Minn.)  257. 

*The  rulings  of  the  court  on  the  first  appeal 
settled  definitely  all  questions  adjudicated.— 
KorTs  Estate  t.  Buek^  (Neb.)  1009. 

Where.  In  an  action  to  determine  adverse 
claims,  the  trial  court  has  limited  its  adjudica- 
tion to  the  commencement  of  the  action,  and 
a  review  is  had  upon  the  findings,  the  judgment 
will  be  reversed  and  a  new  trial  ordered. — 
Brown  T.  Hodgson  (N.  D.)  941. 

Where  the  complaint  does  not  state  a  cause 
of  action,  and  the  evidence  affirmatively  shows 
that  no  cause  of  actltKi  exists,  the  Supreme 
Court  will  direct  that  the  action  be  dismissed. 
— Hart  V.  Evanson  (N.  D.)  M2. 

*Id  an  action  to  quiet  title,  defendant,  claim- 
ing a  fee-simple  ownership  under  a  quitclaim 
deed,  held  not  entitled  to  amend  his  answer 
after  remand  on  appeal,  so  as  to  pray  for  the 
foreclosure  of  the  quitclaim  deed  as  a  mortgage. 
— Murphy  v.  Planiiinton  Bank  (S.  D.)  245; 
Lyon  V.  Same  (S.  D.)  246;  Grigaby  v.  Same 
(S.  D.)  247.  .Ml-  * 

In  case  of  a  motion  for  direction  of  a  verdict 
being  denied,  and  a  verdict  being  rendered  for 
the  adverse  party,  where  it  was  held  on  appeal 
that  the  motion  sbould  have  been  granted,  the 
Supreme  Court  may  remand  the  case  with 
dii«ctioo8  to  grant  the  motion  previously  de- 
nied, and  render  Judgmwit  accordingly. — Hay 
T.  City  of  Baraboo  (Wis.)  G54. 

The  rule  that  the  Supreme  Court,  where  mo- 
tion for  Judgment  notwithstanding  the  verdict 
has  been  erroneously  overruled,  may  reverse 
the  judgment,  with  directions  to  grant  the 
motion  and  render  judgment  as  asked.  Is 
based  on  the  theory  that  a  motion  having  been 
made  in  the  court  below,  enabling  such  court 
to  paaa  on  the  question  decided  on  appeal, 
the  prevailing  party,  on  appeal,  is  entitled  to 
have  the  error  fully  corrected. — ^Hay  t.  City  of 
Baraboo  (WI&)  eSi. 

*0n  the  reversal  of  a  judgment  on  appeal, 
the  case  will  be  remanded  when  under  any 
circumstance  a  new  trial  might  result  other- 
wise than  In  such  a  judgment  being  awarded 
as  would  have  been  rendered  tiefore  had  error 
not  have  been  committed. — Hay  t.  City  of 
Baraboo  (Wis.)  654. 

*An  Instruction  which  is  fully  In  accord  with 
the  decision  of  the  Supreme  Court  upon  a  former 
appeal  cannot  be  erroneous.— Griswoid  T.  Nich- 
ols (Wia.)  815. 

APPEARANCE 

Authority  of  attorney  to  ■ppear,  Me  "Attorney 
and  Client,"  f  2. 

*If  a  party  who  contends  that  a  conrt  haa  no 
Jorisdicuon  over  hli  person  files  a  motion  for  a 


new  trial,  he  thereby  conoedes  that  the  court  baa 

gtwer  to  act— l^ootie-Weakley  MUlinuy  Go.  r. 
UliDgiley  (Neb.)  85. 

APPLIANCES. 

LlabilitT  of  employer  for  defMs,  see  "Master 
and  Servant,"  |  8. 

APPLICATION. 

Of  aMets  of  partnership,  see  TArtnershlp."  |  8. 

APPOINTMENT. 

Of  executor  or  administrator,  see  "Bxecators 

and  Administrators,"  f  1. 
Of  ^ardian,  see  "Guardian  and  Ward,"  f  JL 
Of  justice  of  the  peace,  aee  "Justices  ot  the 

P4ce"  S  1. 

Of  public  offices  In  general,  see  "Officers,"  J  1. 
Of  sheriff  or  constaBie,  see  "8heril&  and  Con- 
■tahles,"  I  1. 

APPRAISAL 

Of  estrays,  see  "Animals." 

ARBITRATION  AND  AWARD. 

See  "Reference." 

ARGUMENT  OF  COUNSEL 

In  civil  actions,  see  'nvial,"  1  4. 
In  criminal  prosecntionst  see  "Criminal  Law," 
I  20. 

s."B.n...  *""EST. 

S  1*  Ib  mMl  aeUms. 

Mandamus  to  vacate  an  order  denying  a 
motion  to  quash  a  capias  on  the  ground  that  the 
affidavit  was  not  sworn  to  on  affiant's  personal 
knowle^  denied. — R<^inson  r.  Branch  Circuit 
Judge  ^ch.)  25. 

ARREST  OF  JUDGMENT. 

In  cItU  actions,  see  "Judgment"  |  tL 

ARSON. 

Under  Code,  |S  4776-4780,  an  instruction,  In 
a  itroeecution  for  arscm,  ignoring  the  neresslty 
of  the  state  to  eatabliui  malice,  and  defining 
malice,  held  prejudlciaUy  oroneons. — State  t. 
Willing  (Iowa)  856. 

ASSAULT  AND  BATTERY. 

Assault  on  passenger,  see  "Carriers,"  f  8. 
Assault  with  intoit  to  kill,  see  "Homicide,"  Sj 
2,  4. 

Assault  with  intent  to  rob,  see  "Robt>ery." 
Authority  of  municipality  to  prescribe  penalty 

for  assault  and  battery,  see  *'Muni<dpu 

poratlons,"  {  6. 
Conviction  of  offense  included  in  charge,  see 

"Indictment  and  Information,"  {  8. 
Conviction  of,  under  indictment  for  rape,  see 

"Indictment  and  Information,"  (  8. 
Evidence  of   acts   and   declarations   of  con* 

Sirators  or  codefendanta,  see  "Criminal 
iw."  1  12. 

Harmless  error,  see  "Criminal  Law,"  |  29. 
Liability  of  liquor  dealer  for  conspiracy  to  as- 
sault, see  "Intoxicating  Uauora,"  |  2. 
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1  1.    OItU  UabUlty. 

*In  an  action  for  aanalt.  plaintiff  heH 
entitled  to  recover  at  least  nominal  damacca. — 
Hetrick  T.  Croach  (Mich.)  181. 

Ber.  St  1898,  S  4222  (Rev.  8t  1S78,  S  4222, 
as  amended  by  Laws  1897,  p.  678,  c.  S04,  {  1), 
reQniriniC  notice  in  writing  vitbin  a  Tear  as  a 
condition  precedent  to  actions  for  injuries  to 
the  person,  held  n«t  to  apply  to  actions  for  as- 
sault and  battery,  in  view  of  the  two-year 
limitations  prescribed  by  Ber.  8t  1808,  1  4224, 
for  sucb  actiomL— -Drinkwater  t.  Andrew 
(Wis.)  676.  • 

•Where  one  had  lawful  and  peaceable  pos- 
session of  another's  personalty,  the  latter  was 
not  justified  in  committing  an  assanlt  in  or- 
der to  obtain  possession. — Winter  v.  Beebe 

(Wis.)  953. 

In  an  action  for  assault,  evidence  to  show 
that  plaintiff  was  intoxicated  held  inadmissible. 
—Winter  v.  Beebe  (Wis.)  953. 

I  S.    Orlmlaal  veaponstblUty. 

*An  indictment  for  assault  with  intent  to 
inflict  great  bodily  injury  heU  snfficlent — State 
V.  Cummings  (Iowa)  57, 

Evidence  held  sufficient  to  sustain  a  con- 
viction of  assault  with  intent  to  do  great  bodily 
injury. — State  v.  Cnmmlngs  (Iowa)  57. 

Instruction  on  simple  assanlt  Aeld,  in  view 
of  other  instructions,  not  erroneous  in  failing 
to  state  the  law  of  self-defensft — State  t. 
Cnmmingi  (Iowa)  67. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 
use,  see  "Ehninent  Domain,**  S  2. 

Of  damages,  see  "Damages,"  {  3. 

Of  expenses  of  public  improvements,  see  "Mu- 
nicipal Corporations,"  S  5. 

Of  tax,  see  "Taxation,''      2,  S. 

ASSETS. 

Of  estate  of  decedent,  see  "Executors  and  Ad~ 

ministratxws,"  |  2. 
Of  partnership,  see  ^'Partnership." 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Brror,"  |  & 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  "AssignmcDtB  for 

Benefit  of  Creditors.** 
Fraud  as  to  creditors,  see  "Fraudulent  Oonvey- 
ancea." 

In  imnltruptcy,  see  "Bankruptcy,"  S  1. 
Transfer  of  cause  ot  action  ground  for  abate- 
ment, see  "Abatement  and  Revival,"  i  1. 

Trantfin  of  partfcutor  speefet  of  propcrfu 

fiahXa,  or  inttrumentc 
Contracts  for  munidpal  improvements,  see  "Mu- 
nicipal Corporations,"  {  6. 

I  1.    BenisitM  ud  Talldlty. 

•Under  Seas.  Laws  1897.  p.  260,  No.  195, 
an  assignee  of  a  state  bank  succeeding  a  na- 
tional bank,  under  Comp.  Laws  1807,  fi  6106, 
may  maintain  an  action  (or  damages  sustained 
by  his  assignor  in  consequence  of  the  fraudu- 
lent conduct  of  a  director  of  the  predecessor, — 
Hicks  V.  Steel  (Mich.)  767. 

I  S.  Operation  Mid  affeet. 

An  order  and  acceptance  given  to  a  bank  by 
a  contractor  A«Id  to  assign  to  the  bank  no  more 


than  should  be  found  payable  to  the  coatrartor 
on  the  completion  and  acceptance  of  the  build- 
ing.— ^Hipwell  T.  National  Surety  Ca  (Iowa) 
318. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  *^anlEraptcy,"  |  1. 

I  1.   Be««laitM  mmA  nUdltr. 

Qen.  St  1894,  %  4228,  requiring  deeds 
aaeignment  tw  the  benefit  of  creditors  te  be 
recorded,  is  a  registry  law,  intended  for  the 
protection  of  subsequent  purcbasaa. — Nnea  t. 
American  Freehold  I«na  Mortg,  Co.  (UimL) 
1126. 

Where  copy  of  an  ordn  appointing  s  re- 
ceiver of  an  insolvent  Is  filed  io  the  office 
the  register  of  deeds,  as  provided  by  Gen.  St 
1894,  §  4228,  in  relation  to  assignments  for  tlw 
benent  of  creditors,  it  is  notice  of  the  re- 
ceivership to  all  parties  who  thereafter  deal 
with  lands. — Noyes  v.  American  Fredurid  Lend 
Mortg.  Co.  (Minn.)  1126. 

I  8.   AdmlalatimtlMt  of  Msicaed  estate. 

A  creditor  of  a  falling  corporation,  tskinc 
its  property  to  selL  pay  debts,  and  return  the 
ttalance,  AeJd  not  liable  for  Ices  from  the  in- 
voice Taloe  of  the  pnveitr. — Merrit,  AUm  ■ 
Co.  T.  Torrance  (Iowa)  6K>. 

S  3.  Blslite  and  restedies  of  eredltm. 

The  vendor  in  a  conditional  sale  may  enforce 
the  contract  as  against  the  vendee's  assignor  for 
the  benefit  of  creditors. — In  re  Jenks  (lowat 
396;  Judge  v.  Smith.  Lichty  &  Hllman  Col,  R 

S  4.   Aeeoutlaf,  eettleBMBt,  uid  Us- 
oliuKe  of  uslcaee. 

Where  a  creditor  of  a  failing  corporatioB 
took  its  property  under  an  agreement  reqnirins 
him  to  sell  the  same,  pay  debts,  and  r«tiini 
the  balance,  the  invoice  of  the  property  afford- 
ed a  prima  fade  ba^s  ot  settlement. — ^Mernc 
Allen  &  Go.  T.  Torrance  (Iowa)  6^. 

Acts  of  a  creditor  of  a  failing  corpOMtion 
taking  its  property  to  sell,  pay  debts,  and  re- 
turn the  balance,  Mid  not  to  deprive  bim  of 
his  compensation. — ^Merrit,  Allen  A  Gb.  v. 
Torrance  Qowa) 

ASSOCIATIONS. 

See  "Building  and  Loan  Aseodationa**; 

changes." 

As  factors,  see  "Factors." 

Mutual  benefit  insurance  associations,  see  "In- 
surance," IIS  12-16. 

Participants  in  a  voluntary  organization  han 
the  right  to  have  its  property  controlled  accord- 
ing to  its  organic  plan.— -Spiritual  &  PhilosoidH 
leal  Temple  v.  Vincent  (Wis.)  1026. 

The  law  In  force  at  the  fonnatKHi  of  i 

voluntary  assodation  must  be  deemed  to  hare 
been  incorporated  into  the  association  agree- 
ment.—Spiritual  &  Philosophical  Temple  t. 
Vincent  (Wis.)  1026. 

ASSUMPSIT.  ACTION  OF. 

See  "Money  Received" ;  "Work  and  labor." 

ASSUMPTION. 

Of  risk  by  employe,  see  "Mastor  and  Servant.' 

H  5,  7. 
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ATTACHMENT. 

See  "Exectttkm";  "Garaiahment." 
Exemptions,  see  "Exemptlona" ;  "Hfwiwteftd.'* 
Of  property  conveyed  in  Craad  of  credit(»li  see 
"Fraudulent  CcQTeyancefl."  |  8. 

ATTORNEY  AND  CLIENT. 

Advice  of  counsel  as  a  defense  in  action  for  ma- 
licious prosecntlon,  see  "MaliclouB  Prosecn- 
tion,"  ft  1. 

Arfument  and  conduct  of  coontd  at  trial  In  dvil 

actions,  see  "Trial."  §  4. 
ArffnuoMit  and  conduct  of  counsel  at  trial  in 

criminal  prosecutions,  see  "Criminal  Law," 

|2a 

Employment  of  attorney  by  charter  ccmunission, 

see  "Municipal  Corporations,"  {  1. 
Negligenoe  of  connsef  as  ground  (w  attack  on 

judgment,  see  "Judgment,"  |  8. 
Power  of  attorney  to  confess  Judgment,  see 

"Judgment,"  8  2. 
Presumptions  on  appeal  or  writ  of  error  as  to 

conduct  of  counsel,  ai»  "Appeal  and  Error," 

g  12. 

Testimony  of  attorney  as  beat  or  aeccmdary  evi- 
dence, see  "Evidencet"  |  4. 

S  1.    Tke  oflea  of  attoney. 

Evidence  examined,  and  held  insa£9cfent  to 
sustain  charges  of  corrupt  conduct  on  the  part 
of  an  attorney.— In  re  Whittanore  (N.  D.)  232. 

After  a  law  partnership  was  dissolved  by  sus- 
pension from  practice  of  one  of  them,  tbe  re- 
maining members  may  carry  on  the  unfinished 
business,  and  their  rights  will  he  determined 
under  existing  contracts  where  there  is  no  evi- 
dence of  a  new  one. — Beflsie  t.  Northern  E*ac. 
Ry.  Co.  (N.  D.)  936. 

After  a  diseolntion  of  a  law  firm  -by  the  sus- 
pension of  one  member  from  practice,  the  re- 
maining partners  can  settle  partnerBhip  con- 
tracts made 'with  the  dissolved  firm,  and  bind 
the  other  members  of  the  firm. — Bessie  t. 
Northern  Pac.  By.  Co.  (N.  D.)  936. 

Evidence  held  Insufficient  to  show  that  a  new 
rontract  as  to  attorney's  fees  was  made  with 
fi  law  firm  after  its  disHolntion  by  tbe  suspen- 
sion of  one  member  of  the  firm. — Bessie  t. 
Northern  Pac.  Ry.  Co.  (N.  D.)  9S6. 

i  2.    Retainer  and  antkoiitr. 

*UDless  an  objection  is  promptly  made  to 
the  appearance  of  an  attorney  without  authw- 
ity  in  contempt  proceedings  growing  out  of  a 
violation  of  an  injuuctioual  order,  the  defend- 
ant waives  the  right  to  make  an  objection  to 
snch  appearance  th»eaftcr. — State  Harrie 
(N.  D.)  G21. 

i  3.  CompenaatlOB  and  lien  of  attor- 
ney. 

An  attorney  held  to  bare  a  lien  on  papers  and 
money  in  his  possession  for  a  portion  of  his  com- 

Keiisation. — First  State  Bank  v.  Sibley  County 
iftQk  (Minn.)  486;  Habegger  t.  Kipp  (Minn.) 
489. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  8  3. 
Of  attorney,  see  "Attorney  and  Client,"  I  2. 
Of  broker,  ws  ''Broken^"  |  1. 

BAIL. 

f  1,   In  orindaal  pvoseenttons. 

Under  Gomp.  Lavra,  {  10,048,  subsec.  8,  In- 
dorsement of  order  liberating  boil  on  piece  of 
pnper  attached  to  bail  piece  held  sufficient — 
McNeal  t.  Van  Duser  (Mich.)  1109. 

Under  Comp.  Laws,  H  10,047-10,049,  surety  on 
appearance  ball  bond  Mid  entitled  to  surrender 


principal,  notwithstanding  the  priw  commence- 
ment of  an  acti<m  ai^nst  such  snrtf^r— McNeal 
T.  Van  IhiBer  (BUchO  1100. 

BAILMENT. 

See  "Banks  and  Banking,"  S  2 ;  "Carriers,"  fi  1. 
Shnbeszlement  or  larceny  by  bailee,  see  "£m- 
benlement." 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors." 

Continuance  or  rerival  of  action  by  or  against 
debtor  on  appointment  of  trustee  in  bank- 
ruptcy, see  '  j£batement  and  Bevival,"  |  1. 

Materiality  of  evidence  in  action  by  tmstes  In 
bankruptCT,  see  "Evidence,"  fi  8. 

Opinion  evidence  in  action  by  assignee  In  bank- 
ruptcy, see  "Kyidaace,"  fi  1. 

I  1.  Asstgnment,    adminlstratlen,  and 
dlstrlbvtloii  of  bankrapt's  estate. 

Under  Baakr.  Act  July  1,  1898,  c.  541,  fifi  11, 
70,  30  Stat  549,  566,  506  [U.  9.  Comp.  St 
1901,  pp.  3426,  3462],  the  prosecution  of  claims 
against  a  bankrupt  to  judgment  held  not  a 
condition  precedent  to  the  right  of  the  bank- 
rupt's trustee  to  set  a^tte  an  alleged  franduloit 
transfer  of  the*bankmpfs  property.— <!rary  t. 
Kurtz  (Iowa)  590. 

Under  Bankr.  Act  Jnly  1,  1898,  c.  541,  fifi 
67,  65,  80  Stat.  660.  ML  563,  664  [U.  S. 
Comp.  St.  1901.  pp.  8444,  84&],  a  bankrupt's 
trustee  held  not  entitled  to  maintain  a  salt  to 
set  aside  an  alleged  fraudulent  conveyance  of 
a  bankrupt's  property,  in  the  absence  of  proof 
of  the  existence  of  claims  duly  established 
against  the  bankmpt's  estate. — Crary  t.  Kurta 
(fowa)  500. 

Evidence  A«ld  inanffident  to  show  that  a  debt- 
or was  insolvent  when  an  agreement  was  made 

under  which  mortgages  were  given  to  secnre 
his  debts,  so  as  to  create  a  preference  within 
the  bankruptcy  law. — First  State  Bank  v.  Sib- 
1^  County  uuik  (Minn.)  485;  Habegger  v. 
KIpp  (MIna.)  488. 

Mortgage  by  bankrupt  held  based  on  a  sufficient 
consideration. — First  State  Bank  t.  Sibley 
County  Bank  (Minn.)  485;  Habegger  v.  Kipp 
(Minn.)  489. 

A  party  against  whom  a  judgment  has  been 
rendered  in  favor  of  the  trustee  of  a  buikrupt 
may,  by  proper  proceedings  in  equity,  be  allowed 
to  offset  af;ainst  the  same  a  claim  allowed  in  its 
favor  against  the  bankrupt  in  the  bankruptcy 

Spoceedings. — Tootle-Weakley  Millinery  Co,  v. 
illingsley  (Neb.)  85. 

A  right  of  action  given  by  Comp.  St  1903, 
c  81a,  I  11  (Cobbey's  Ann.  St  1903,  fi  11,610), 
is  (or  an  injury  to  business,  employment,  or 
property,  and,  under  the  national  bankruptcy 
act  passes  to  an  assignee  in  bankruptcy. — 
Cleland  v.  Anderson  (Neb.)  1092. 

I  %  Blgihts,  remedies,  and  dlseka^E*  of 
bankrnpt. 

A  debt  created  by  fraud  of  bankrupt  acting 
In  his  individual  capacity,  not  having  been 
reduced  to  judgment,  held  released  by  bis  dis- 
charge in  bankruptcy. — Jewett  Bros.  &  Jewett 
V.  Bentsoa  (S.  D.)  173. 

BANKS  AND  BANKING. 

Deporits  by  recetrw,  see  ''RecdTers,'*  |  8. 

f  1.    Banldng  eorporatlku  and  assoela* 
tlons. 

Neither  creditor  of  an  insolvent  estate  nor 
receiver  held  entitled  to  a  preference  In  a  fnnd 
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in  an  insolvent  bank. — State  t.  Cominj  State 
Sav.  Bank  (Iowa)  169. 

Where  defendant  was  not  acting  as  a  director, 
he  canntit  be  held  liable  because  be  Induced  or 
permitted  the  bank  to  extend  credit  to  a  third 
person  in  excess  of  the  legal  limit  fixed  by  the 
national  banking  law  (Rev.  St  U.  8.  f  6200 
[U.  S.  Oomp.  St.  1901.  p.  8494]).— Hicks  T.  Steel 
(Mich.)  76f. 

That  a  director  who  knows  that  the  hank  is 
luaolTttit  takes  no  action  to  close  it  does  not 
make  him  liable  for  deceit  to  persons  who  have 
extended  credit  on  the  assompuon  that  the  bank 
was  soIvent^Hart  t.  Bvanson  (N.  D.)  942. 

*In  the  absence  of  actionable  decdt,  directors 
of  a  bank  are  not  liable  in  damages  to  a  credit- 
or of  the  corporation  for  loss  suffered  through 
the  directors*^  neglect. — Hart  v.  Bvanson  (N. 
D.)  942. 

The  directors  of  a  bank  are  liable  only  to  the 
GCHDoration  whose  agents  ther  are  for  neglect 
of  offidaJ  doty. — Hart  v.  Evanson  (N.  D.)  812. 

*A  director  of  a  bank  owes  no  duty  in  a  legal 
sense  to  the  creditors  of  the  bank,  or  to  the 
public — Hart  v.  Evanson  (N.  D.)  942. 

*nnder  Laws  1903,  p.  88,  c.  79.  t  26,  Impos- 
ing a  punishment  on  officers,  agents,  or  clerks 
of  a  hank  making  false  reports  «o  bank  examin- 
er, criminal  intent  hel4  a  necessary  element 
of  the  offense.— State  t.  Jackson  (S.  D.)  7^. 

I  S.  Fuaetloas  and  dealings. 

Where  a  bank,  a  creditor  of  an  Insolvent 
estate,  received  a  deposit  of  funds  from  the 
receiver,  it  could  not  apply  such  funds  on  its 
claims,  nor  set  off  the  claims  against  the  deposit. 
— State  V.  Coming  State  Sav;  Bank  (Iowa)  159. 

Where  a  bank  withheld  from  an  agent  in- 
formation necessary  to  enable  her  properly  to 
conduct  the  business  intrusted  to  her,  it  cannot 
nrge  her  ignorance  as  an  excuse  for  her  neg- 
ligence in  presenting  a  check  for  payment. — 
Temple  v.  Carroll  (Neb.)  9S9. 

Where  the  failure  of  a  bank  holding  a  check 
as  indorsee  to  present  it  for  payment  U  baaed 
on  neglect  of  an  agent,  it  is  not  excnsed  by  the 
fact  that  sadi  agent  was  Ignorant  of  the  ex- 
istence of  the  check. — Temple  t.  Carroll  (Neb.) 
989. 

S  3.   Natloaml  banks. 

*The  officers  of  a  national  bank  are  personal- 
ly liable  for  false  reports  made  hy  them  In 
pursuance  of  Rev.  St.  TJ.  8.  S  6211  [U-  S. 
Comp.  St.  1901,  p.  3498],  to  the  party  injured 
thereby,  and  his  right  of  action  rests  on  the 
common  law. — ^Yates  t.  Jones  Nat  Bank 
(Minn.)  287;  Oatcalt  v.  Seme,  Id.;  Mosher  t. 
Same,  Id.;  Yates  v.  Bailey,  Id.:  Outcalt  t.  Same, 
Id.;  Mosber  v.  Same,  Id.;  Yates  t.  Bank  of 
Staplehurst,  Id,;  Outcalt  v.  Same,  Id.;  Mosber 
T.  Same,  Id.;  Yates  v.  Utica  Bank,  Id.j  Outcalt 
T.  Same,  Id. ;  Mosher  v.  Same,  Id. 

*In  an  action  by  stockholders  of  a  national 
bark,  against-  its  officers,  for  misfeasance, 
evidence  held  to  sustain  verdict  tor  plaintiffs. — 
Yates  V,  Jones  Nat  Bank  ^inn.)  287;  Oatcalt 
T.  Same,  Id.;  Mosher  v.  Same,  Id.:  Yates  t. 
Bailey,  id.;  Outcalt  v.  Same,  Id.:  Mosher  v. 
Same,  Id.;  Yates  v.  Bank  of  Staplehurst,  Id.; 
Ontcalt  V.  Same,  Id.;  Mosher  v.  Same,  Id.; 
Yates  V.  Utica  Bank,  Id.;  Outcalt  v.  Same,  Id.; 
Mosher  v.  Same,  Id. 

It  is  no  defense  to  an  action  against  the  offi- 
cers of  a  national  bank  for  pnUishina  false  re- 
ports, that  such  reports  were  made  oy  the  of- 
ficers without  bdRrledge  of  thrir  falsity. — 
Yates  V.  Jones  Nat  Bank  (Minn.)  287:  Outcalt 
T.  Same,  Id.;  Moaker  v.  Same,  Id.:  Yates  v. 
Bailey,  Id.;  Outcalt  t.  Same,  Id.;  Mosher  v. 


Same,  IdL;  Yates  t.  Bank  of  Staplefanrst,  I^.: 
Oatcalt  V.  Same,  Id.;  Mosher  t.  Same.  Id: 
Yates  V.  Utica  Bank,  Id.;  Outcalt  t.  Same,  Id.; 
Mosher  v.  Same.  Id. 

•Damages  to  a  national  bank  from  the  mis- 
feasance or  mismanagement  of  its  officers  w 
assets  of  the  bank,  recoverable  only  in  an  actinc 
by  the  bank  or  for  the  benefit  of  all  the  stock- 
holders and  creditors. — Yates  t.  Jones  Nil 
Bank  (Minn.)  287;  Outcalt  v.  Same,  Id.;  Moiber 
V.  Same.  Id.;  Yates  v.  Bailey,  Id.;  Ontcalt  t. 
Same,  Id.;  Mosher  v.  Same,  Id.;  Tatea  v.  Bart 
of  Staplehurst,  Id.;  Oatcalt  v.  Same,  Id.;  Mosbtr 
V.  Same,  Id.;  Yates  v.  Utica  Bank.  Id.;  Outoll 
T.  Same,  Id.;  Mosher  v.  Same,  Id. 

Act  of  bank  cashier  In  misstating  to  real  f* 
tate  broker  lands  subject  to  sate  hHd  withia 
the  scope  of  the  cashiers  authority,  and  the  hect 
was  responsible  therefor. — Arnold  r.  Natioul 
Bank  of  Waupaca  (Wis.)  828. 

Cashier  of  a  bank  held  to  bind  the  bank  hr 
representations  as  to  matters  within  his  pefiil- 
iar  knowle^e. — ^Arnold  t.  National  Bank  at 
Waupaca  (Wis.)  828. 

BAR. 

Of  action  by  former  adjudication,  aee  "Jo^ 
ment,"  I  9> 

BASTARDS. 

Capacity  to  take  by  wIU,  see  "WUla,**  {  1. 

BATTERY. 

Sea  *'ABaanlt  end  Battery.** 

BAWDY  HOUSE. 

Sea  **I>iaordeily  Honse." 

BENEFICIAL  ASSOCIATIONS. 

See  ''Associations.'* 

Building  or  loan  associations,  see  "Building  itzi 
Loan  Associations." 


Construction  .  in  general  of  contract  with,  see 


I  in  gen 
"Contracts,"  |  2. 
Mutual  benefit  insurance  associations, 
surance,"  12-16. 


Validity  of  by-laws  as  affected  by  public  pdic}, 
see  **Oontraet8,"  i  1. 

BEQUESTS. 

See  "Wills." 

BEST  AND  SECONDARY  EVIDENCE 

In  dvil  actitms,  see  '^Bridence,*' f  4. 
In  criminal  proaecntions,  aee  "Crimiiial  Tmm,' 
I  10. 


See  "Gaming.'* 


BETTING. 
BIAS. 


Of  juror,  see  "Jury,"  S  8. 

Of  witness,  see  "Witnenes,"  |  5. 

BILL  OF  EXCEPTIONS. 

See  *llfan!eptiona,  BlU  of.** 

BILL  OF  LADING. 

See  "Carriers,"  %  t. 


*  Pttlat  aiiBotatod.  Be*  syllabms. 
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BILL  OF  REVIEW. 

See  "Equity."  |  4. 

BILLS  AND  NOTES. 

Acceptance  of  note  as  affecting  riicht  to  mari- 
time lien,  see  "Maritime  Liens  "  {  2. 

Alteration  of,  see  "Alteration  of  Inatmmentx." 

Authority  of  agent  to  obtain  eztmsloi  of  note» 
Bee  "Principal  and  Ajeent,"  §  3. 

Cancellation  of,  see  ''GaQcellation  of  Instra* 
ments,"  S  !• 

Competency  of  witnesses  In  action  on  bill  or 
note,  see  "Wltnewea,"  |  2. 

Conditions  precedent  to  action  on  note  for  par- 
chase  money  of  land,  see  "Vendor  and  Pur- 
(^aBer,"  S  6. 

Confession  of  judgment  on  note,  see  "Judg- 
ment," I  2. 

Counterclaim  In  action  on  note,  Ma  "Set-Off 

and  Connto^Iaim,"  fiS  1>  2. 
Dealings  by  banks  in  negotiable  paper,  see 

"Banks  and  Banking."  9  2. 
InsDrance  premium  notes,  see  "Insurance,"  1  1. 
Limitation  of  action  in  general  on  dieck,  see 

"Limitation  of  Actions.'^  $  2. 
Mortgage  notes,  see  "Mortgages,"  8  1. 
Of  husband  as  affecting  liability  of  wife's  sepa- 
rate estate,  see  "Husband  and  Wife,"  S  2. 
Operatitm  of  note  aa  will,  see  "Wills,"  I  4. 
Parol  evidence  to  establish  trust  concerning,  see 

"Trusts,"  9  1. 
Parol  or  extrinsic  evidence  affecting,  see  "Eivi- 

dence,"  S  10. 
Payment  of  in  general,  see  "Payment,"  }  1. 
Rendition  of  judgment  in  general  in  action  on 

note,  see  "Jndi^ent,"  1  B. 
Wrongful  COD  version  of  note,  see  TT  rover  and 

Conversion,"  |  1. 

{  1<  OnMtvttfl  tloM  uiA  opemtloBa 

A  check  drawn  on  a  national  bank,  payable 
90  days  after  date,  heldpayable  without  pace, 
under  Comp.  Laws  1897,  1  4877.  and  not 
entitled  to  grace  under  section  4871. — Jocque 
T.  McRae  (Mich.)  874. 

I  S.   Blml^U  mmA  lUbiUtiM  om  laAnse- 
iMmt  or  timnef  ar. 

Defendant  held  not  a  bona  fide  purefaaier  of 
a  certain  note.— Bettanier  t.  Smith  (Iowa)  999. 

In  an  action  by  the  transferee  of  a  note  wiUi 
notice,  its  negotiabtiity  held  ImmatariaL — Col- 
lins V.  Schmidt  (Wis.)  871. 

I  S.    FveaeBtaiaBt,  ArnmmmAi  Botloa^  and 

notaat. 

*I>ae  diligence  in  the  presentation  of  a  cheek 
for  payment  does  not  require  the  holder,  In 
the  absence  of  special  circumstances  or  some 
fipocin)  custom,  to  present  it  at  other  than  busl- 
nesH  hours. — Temple  v.  Carroll  (Neb.)  989. 

i  4.  Aotlana. 

The  answer  in  an  action  on  a  note  held  not 
to  show  a  defense  of  fraud. — Holmes  v.  Baker 
(Iowa)  349. 

*In  an  action  on  a  note,  held,  that  under 
Cfxle.  S  3640,  the  burden  was  on  defendant  to 
prove  that  it  was  not  executed  by  him. — Qray  t, 
Bennett  (Iowa)  377. 

Evidence  held  to  justify  a  Sndlng  that  mort- 
gage notes  were  not  paid.— McCaffrey  T.  Burk* 
hardt  (Minn.)  971. 

A  separate  defense  In  an  action  on  notes. 
Retting  up  the  failure  to  comply  with  Laws 
1903,  p.  tSS,  c  488, 1  1,  relating  to  nOtei  give^ 
for  patent  rights.  Mid  bad.— ^ipp  t.  Gates 
(Wis.)  947. 

BOARD. 

Township  board,  see  'Towns,"  |  1. 


BOARD  OF  EQUALIZATION. 

See  "Taxation,"  |  8. 

BOARD  OF  HEALTH. 

See  '*Healdi,''  i  1. 

BOARD  OF  TRADE. 

See  "Ezdiancee.'* 

BONA  FIDE  PURCHASERS. 

Effect  of  alteration  of  n^tiable  Instrument  on, 

see  "Alteration  of  Instruments." 
Estoppel  to  deny  dtle  of,  aee  "Estoppel,"  S  2. 
Of  bfll  of  exchange  or  promissory  note,  see 

"Bills  and  Notes.'*  9  2. 
Of  lands,  see  "Vendor  and  Purchaser,"  {  5. 

BONDS. 

Bonds  in  legal  proceeding,  aee  "Appeal  and  Er- 
ror," 9  5;  "Bail." 

Documentary  evidence  In  action  on  bond,  see 
"Evidence,^'  S  9. 

Fraud  in  issue  of,  see  "Fraud,"  9  1. 

Municipal  bonds,  see  "Municii«l  Corporations," 
9  9. 

Of  monicipal  improvement  contractm,  see 
"Municipal  CJorporations,"  S  D. 

Of  officers,  see  "Officers,"  9  2.  - 

Subrogation  of  surety  to  rights  against  princi- 
pal, see  "Subrogation." 

Sureties  on  bonds,  see  "Principal  and  Suretv," 

Survival  of  action  on,  aee  "Abatement  and  Ke- 
Tlval,"  I  1. 

BOUNDARIES. 

Boundary  sgreements  as  contracts  within  stat- 
ute of  frauds,  see  "Frauds,  Statute  of,"  9  4. 

Ektoppel  of  party  In  boundary  suit,  see  "Estop- 
pel,'^ 9  2. 

Jurisdiction  of  justices'  courts  in  actions  re- 
lating to,  see  "Justices  of  the  Peac^"J  2. 

Of  munid^Itiea,  see  "Municipal  Corpora- 
tions," 1  1. 

Right  to  rdief  In  equity  for  mistake  aa  to,  see 
•TBquity,"  I  1. 

9  1.  Deaeriptlon. 

*A  stone  set  in  the  center  of  a  government 
section  marking  a  quarter  section  cornw,  if 
sufficiently  identified,  must  control  over  a  monu- 
ment set  to  fix  the  boundary  of  a  lot  In  such 
section.— Kitchen  v.  Chantland  (Iowa)  367. 

•Where  the  owners  of  two  cit7  subdivisions 

Slatted  the  same  intending  a  government  sub- 
ivision  as  the  boundary,  ^ucb  subdivision  would 
control  courses  and  distances  erroneously  mark- 
ed on  the  plats,  so  that  the  plata  did  not 
amount  to  an  implied  agreement  fixing  the 
width  of  certain  lots  as  marked  on  the  plats. — 
Liddle  v.  Blake  (Iowa)  649. 

The  discrepancy  in  the  apparent  width  of  a 
lot  held  not  to  contradict  the  declaration  of  the 
original  plat  as  to  width  of  other  lots. — 
Pereles  t.  Oeom  (Wis.)  217. 

On  the  Issue  of  the  boundaries  of  land,  evi- 
dence of  conraes  and  distances  controls  in  the 
absence  of  evidence  of  monuments  or  occupa- 
tion by  persons  having  knowledge  of  the  origi- 
nal location. — ^Pereles  t.  Gross  (W'is.)  217. 

A  deed  conveying  a  portion  of  a  lot  abutting 
on  B  street,  "aside  from  B  street  vacated," 
Ae^d  to  convey  to  the  grantee  no  Interest  In  toe 
half  of  B  street  abutting  such  lot. — Lins  v. 

Seefeld  (Wis.)  017. 


*  Polmt  uuMtoted.  See  ■yllalma. 
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1  S.    Erldntoa,  ueertainmmt,  and  «»- 
tabllahinent. 

*A  boundary  line  efitabllBhed  a  surrey  based 
OD  the  description  in  a  conveyaDce  Aeld  not  to 
defeat  the  lina  established  by  acqnlesceDce. — 
Laagbltn  V.  Francis  (Iowa)  360. 

The  lact  that  the  description  In  a  deed  under 
which  a  party  claims  calls  for  a  straight 
booDdary  line  does  not  defeat  a  line,  not 
straight,  established  by  the  acquiescence  of  the 
owners  for  more  than  10  years. — Laughlio  v. 
Francis  (Iowa)  360. 

On  the  issue  of  the  location  of  a  boundary  line 
established  by  acqniescence  and  fixed  by  the 
coDstmction  of  a  oarn  on  the  line  and  a  fence 
from  the  bam.  the  line  established  by  the  barn 
JKld  not  to  control  over  the  line  fixed  by  the 
fence. — Langhlln  t.  Francis  (Iowa)  360. 

The  definite  settlement  of  a  lMandai7  be- 
tween two  tract!  of  land  which  was  in  dispute 
was  a  sufficient  consideration  for  the  a^ee- 
ment.— Kitchen  t.  GhanUand  (Iowa)  S67. 

On  appeal  in  a  case  inTolTlng  the  location  of 
a  boundary  line,  held  that  the  question  as  to 
eetablishment  of  the  line  by  acquiescence 
would  not  be  considered,  owing  to  the  nounds 
of  decision  in  the  trial  court — Spnrlin  t.  Hanser 
(Iowa)  873. 

SnrreT  made  by  defendant's  sarvejor  will  be 
considered  to  correctly  establish  a  division  line, 
where  plaintiff  did  not  see  fit  to  contradict 
the  testimony  of  defendant's  surveyor,  nor  have 
any  other  snrvey  made. — ^Llddle  t.  Blake 
(Iowa)  619; 

*A  survey  made  by  one  party  in  the  absence 
of  agreement  is  not  conclusive  as  to  the  tnie 
line.— litddle  v.  Blake  (Iowa)  649. 

A  resnrvey  of  a  tract  platted  into  lots  and 
streets  held  not  evidence  of  the  original  loca- 
tion of  the  tots  In  tbe  absence  of  a  finding  of  a 
certain  fact.— Fereles  v.  Oross  (Wis.)  217. 

A  Borveyor  in  resnrveylng  land  according  to  a 
former  survey  can  only  relocate  the  comers  and 
lines  as  located  on  the  ground  by  the  first  sur- 
T^T.— Pereles  v.  Gross  (Wis.)  217. 

A  resnrvey  of  a  tract  platted  Into  lots  and 
streets  lield  not  entitled  to  much  weight  as  evi- 
dence  of  the  original  location  of  tiie  lots. — 
Pereles  v.  Gross  (Wis.)  217. 

Tbe  issue  whether  the  lines  of  streets  located 
on  land  platted  Into  lota  and  streets  coincided 
with  the  extended  lines  of  other  streets  Jield  for 
the  jury.— Pereles  v.  Gross  (Wis.)  217. 

BOUNTIES. 

Claims  against  state  for  bounties  under  Invalid 
law,  see  "States,"  {  2. 

Laws  1896,  p.*  57,  c.  1,  authorizing  a  bounty 
for  the  manufacture  of  sugar  and  chicory,  is  un- 
constitutional and  void;  tne  Legislature  having 
no  power  to  appropriate  money  for  such  purpose. 
— Oxnard  Beet  Sufsr  Oo.  r.  State  (Neb)  710. 

BREACH. 

Of  conditions  In  deed,  see  "Deeds,"  S  2. 
Of  contract,  see  "Vendor  and  Purchaser,"  {  4. 
Of  covenant,  see  "Covenants,"  {  1 ;  "Insur- 
ance," §  6. 

Of  warranty,  see  "Insurance,"  |  6;  "Sales,"  SS 
6,  & 

BRIDGES. 

I  1.   BesvXatioa  and         for  travel. 

In  an  action  against  a  county  for  death 
from  the  d^sctlva  condition  of  a  bridge,  a  re- 


quested instruction  Mid  properly  refused  as  on: 
covered  bgr  the  petition  or  evidence. — ^Wilson  t. 
Wapello  County  (Iowa)  863. 

*Under  Code,  S  422,  subd.  18.  a  connty  ArTf 
liable  for  damages  resulting  from  negligence  i-i 
building  or  failing  to  repair  bridges. — Wiii^^ 
V.  Wapello  County  (Iowa)  363. 

If  a  defect  in  a  bridge  was  such  that  the  coa> 
ty  by  reasonable  care  could  have  remedied  it, 
it  would  be  liable  to  a  traveler  injured  thereby. 
— Clingan  v.  Dixon  County  (Neb.)  710. 

The  presumption,  in  an  action  for  Injuries  U 
defects  in  a  bridge,  that  all  persons  act  with  or- 
dinary care  apphes  to  the  plain tifC — GUngan  v. 
Dixon  County  (Neb.)  710. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  "Aopeal  and 

Error,"  {  9. 

BROKERS. 

See  "Exchanges";  "Factors." 

Joint  adventures  by,  see  "Joint  AdTentures." 

S  1.   Hinploymaat  «ad  Mtbovltr- 

Certain  contract  as  to  sale  of  real  estate  keU 
one  of  employment  of  plaintiffs  by  defendant  to 
find  a  purchaser,  and  not  one  to  sell  real  esif.i« 
to  plaintiffs.— Arnold  t.  National  Bank  of  Wac- 
paca  (W\M.)  828. 

The  performance  of  work  by  real  cstair 
agents  In  pursuance  of  an  employment  to  selj 
land  held  an  acceptance  of  the  contract  of  e^i- 
ployment.— Arnold  r.  National  Bank  ot  Wau- 
paca (Wis.)  828. 

{  S.   Oompeuatlon  and  lian. 

A  broker's  contract  for  services  hetd  indivi» 
hie,  so  that  bis  fraud  wonld  dei^re  him  of  fai^ 
entire  commistfon.— Braden  r.  Bandies  (lows* 

195. 

In  an  action  by  a  broker  to  recover  com- 
missions for  having  secured  a  pnrchaaer  for 
defendant's  real  estate,  evidence  Md  insufficieni 
to  show  a  performance  on  the  part  of  plaintilt 
— McCune  v.  Badger  (Wis.)  607. 

*Real  estate  agmts  who  find  a  purchaser  AeW 

entitled  to  commissions,  whether  tbe  sale  '» 
consummated  or  not, — Arnold  t.  National  Itenk 

of  Waupaca  (Wis.)  828. 

S  3.    AttttottB  for  eompoasatlon. 

A  broker,  suing  for  commissions  (or  sale  of 
real  estate,  Md  bound  to  show  failnre  of  d^n^- 
ant  to  perform  on  his  part,  making  contrart 
binding.— Stotts  t.  Miller  (Iowa)  127. 

*A  r«sl  estate  brokn  Md  required.  In  ordn 
to  recover  bis  commission,  to  {trove  that 
produced  a  purchaser  able  and  willing  to  cany 
out    agreement    with    oww. — BlacUedge  k 
BUckledg»  T.  Davis  (Iowa)  1000. 

*A  real  estate  t^ker  held  required  to  pnrr 
that  a  third  person,  agreeing  with  the  owner  f>r 
the  exchange  of  lands,  had  titie  to  tbe  land 
offered  to  convey. — Blackledge  &  BIacUedg«  v. 
Davis  (Iowa)  1000. 

In  an  action  to  recover  commlssioaiB  as  a 
middleman  in  bringing  parties  together  to  mak* 
an  exchange  of  property,  evidence  Ketd  to  sbov 
that  plaintiff  was  Uie  broker  of  tbe  paitr  wh: 
whom  defendant  made  the  exchange. — Pinch  i. 
&%>rford  (Mich.)  22. 

In  an  action  to  recover  a  commission  claiair>I 
to  be  due  plaintiff  on  the  sale  of  a  gn-^  ' 
manufactured  by  defendant,  evidence  examin^^i 
and  Aeld  sufficient  to  support  a  jndgment  t^r 
plaintiff.- Nelson  t.  National  Drill  c. 
(S.  D.)  630. 


*Polmt  snaotatod.  See  syUalms. 
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i  4.  Bichta,  pmrsn,  and  llablUtlttl  «■  to 
tlilrd  persons. 

A  contract  for  the  Bale  of  land  held  ratified 
by  the  owner. — Stuart  v.  Mattem  (Mich.)  35. 

eUlLDING  AND  LOAN  ASSOCIATIONS. 

See  "AssocIatioDS." 

Ratification  in  general  of  acts  of  asents  of.  see 

"Corpora ti«n3,"  {  4. 
Record  and  appeal  by,  see  "Api>eal  and  Error," 

§  7. 

Recorery  of  payments  by,  see  "Payment,"  i  2, 

A  building  and  loan  contract  antedating  Acts 
27th  Gen.  Assem.  p.  S2,  c.  48,  heU  legalized 
thereby,  though  tainted  with  usury. — Co-opera- 
tive Bank  of  Iowa  r.  Meldrom  (lomi)  206. 

Under  Code,  i  1898,  where  a  borrower  from 
a  building  and  loan  association  made  two  month- 
ly payments  in  advance,  such  fact  must  be  con- 
sidered in  determining  the  amoont  due  on  the 
loan. — Oskaloosa  Nat.  Bids.,  Loan  &  Invest- 
meot  Aaa*n  v.  Bailey  (low^  417. 

In  an  action  by  a  baildlng  and  loan  assodatioo 
to  foreclose  a  mortgage  given  by  a  stockholder, 
«TideDce  held  to  sastaio  the  findings  of  the  trial 
court  as  to  the  amount  due.— Oskaloosa  Nat 
BIdg.,  Loan  ft  laveatmeBt  Afla'n  r.  Bailey 
<Iowa)  417. 

*Under  Code,  |  1898,  the  withdrawal  value 
of  shares  In  a  bnilding  and  loan  association 
held  to  be  the  total  amount  paid  on  the  stock, 
with  interest,  or  Its  eqoivalent  la.  dividends. — 
Le  Mars  Building  ft  Loan  Ass'n  v.  Burgess 
(Iowa)  641. 

Certain  building  and  loan  association  install- 
ment stock  held  not  matured  by  the  completion 
of  specified  number  of  payments  on  such  stock. 
— Le  Mars  Buitdinjf  &  I^[>aii  Ass'n  r.  Burgess 
(Iowa)  64L 

Bights  acquired  by  a  building  and  loan  as- 
sociation nnder  C!ode,  |  1888,  as  amended  by 
Acts  27th  Gen.  Assem.  p.  32,  c.  48.  held  not 
affected  as  to  basis  of  computation  of  amount 
due  on  a  loan  by  repeal  of  said  chapter  48  by 
Acts  28th  Gen.  Assem.  p.  61,  c.  68. — Le  Mars 
Sulldlng  &  Loan  Ass'n  v.  Burgess  (Iowa)  641. 

*Under  the  express  provisions  of  Code,  S  1898, 
building  and  loan  contracts  are  excepted  from 
tfae  operation  of  the  general  law  relating  to 
usury. — Le  Mars  Building  ft  Loan  Ass'n  v. 
Surgess  (Iowa)  641. 

Code,  I  1898,  htid  applicable  in  favor  of  a 
borrower  In  a  suit  to  foreclose  a  mortgage  by 
the  receiver  of  a  building  association. — Butson 
V.  Home  Savings  ft  Trust  Co.  (Iowa)  646. 

Certain  facts  held  not  to  deprive  payments 
made  by  a  borrowing  member  of  a  building 
anoclatum  on  bis  stock  of  their  tme  character 
as  payments  on  the  loan. — Butson  v.  Home  Sav- 
ings &  Trust  Co.  (Iowa)  646. 

Under  Code,  S  1898,  the  amount  of  loan  with 
which  a  building  association  might  charge  a 
borrower  determined. — Butson  v.  Home  Barings 
&  Trust  Co.  (Iowa)  646. 

Under  C!ode.  S  3038,  and  Acts  1900,  p.  61. 
c  69  (Code  Supn.  1902,  i  1898c).  bolder  of 
fixed  dividend  stock  in  building  and  loan  associ' 
ation  which  was  not  retired  by  January  1, 
d901,  held  entitled  to  6  per  cent,  Interest  from 
that  date  until  he  was  paid  for  such  stock. — 
Kellenbernr  v.  Oskaloosa  National  Bnilding, 
Xjoau  ft  uiTcstment  Ass'n  (Iowa)  836. 

Building  and  loan  association  held  to  have 
waived  a  provision  of  articles  that  there  should 
be  deducted  from  profits  of  stockholders  a  cer- 
tain ram  for  expenses. — Kellenberger  v.  Oska- 


loom  National  Building,  Loan  ft  Investmoit 
A«'n  (Iowa)  836. 

BURDEN  OF  PROOF. 

In  criminal  prosecutions,  sae  "Homidde,"  {  8. 

BURGLARY. 

Bvfdenea  of  acts  and  declarationa  of  conspira- 
tors and  codefendants,  sea  "Criminal  Law," 
I  32. 

fi  !■   Prosoontiott  and  pnnftshinMit. 

On  a  prosecution  for  bnrglary,  the  breaking 
and  entering  may  be  shown  by  circnmstantial 
evidence. — Winsky  v.  State  (Wis.)  480. 

On  a  prosecution  for  burglary,  certain  evi- 
dence held  iuffldent  to  show  tliat  the  crime 
was  committed  in  &e  nlghtdme.^ — ^Winsky  v. 
State  (Wis.)  480. 

On  a  prosecution  for  burglary,  evidence  Jield 
Bufflclent  to  show  that  defendant  was  the  bur- 
glar.—Winsky  T.  State  (Wis.)  480. 

•On  a  prosecution  for  burglary,  possession  of 
stolen  goods  onaccompanied  by  other  SQSpicious 
circumstances  is  not  sulBcient  to  make  a  prima 
facie  case,  but  such  possession  is  sufficient 
when  taken  together  with  other  facts  and  dr- 
cnmstances  indicativa  of  guilt. — Winsl^  t. 
State  (Wis.)  4Sa 

BY-UWS. 

Of  mutual  benefit  Inmrance  asaoclatlcm,  we 
"Insnrance,"  1 15. 

CALENDARS. 

Oompatatlon  of  time,  see  "nnuu" 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title";  •'Hefonnatlon  of  Instm- 
ments." 

Cancellation  of  deeds,  see  "Deeds,"  {S  1-8. 

Cancellation  <rf  shares  of  corporate  stock,  see 
"Corporations,"  {  2. 

Competency  of  witnesses  in  suit  for,  see  "Wit- 
nesses," I  2. 

Rescission  of  agreement  for  insurance,  see  "In- 
surance," S  4, 

Rescission  of  contract,  see  "CJontraets,"  Si  It  3  > 
"Sales,"  I  8 ;  "Vendor  and  Purchaser,"  {  8. 

Setting  aside  fraudulent  conveyancca,  see 
"Fraudnlrat  Conveyances,"  {  S. 

i  1.   Rlsht  of  action  and  defenses. 

Slqaitv  should  talce  Jurisdiction  and  cancel 
certain  invalid  notes.— North  AUis  T^.  v.  Allis 
Tp.  (HicbJ  138. 

I  S.  Pvoaao^a^  aad  sallaf. 

Though  a  vendeo  frandolently  misrepresented 
to  the  vendor  that  there  was  no  coal  under  the 
lands,  and  the  vendee  conveyed  them  to  an  in- 
nocent purchaser,  equity  would  not  require  a 
reconveyance  of  the  sorface  rights  where  the 
price  paid  by  plalntitri  vendee  was  the  full 
ralue  thereof. — Garrett  v.  Slavens  (Iowa)  869. 

In  a  snit  to  set  aside  a  deed  on  the  ground 
that  the  vendee  had  fraudulently  represented 
that  there  was  no  coal  under  the  lands,  held, 
that  there  was  no  basts  for  a  decree  In  favor  of 

?iIaintifF  for  a  reconveyance. — Garrett  t,  Slavens 
Iowa)  369. 

CANDIDATES. 

For  office,  see  "Elections,"  |  2. 


*Fidnt  anaotatod.  See  ajUalma. 
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lOS  NORTHWESTERN  REPORTER. 


CAPITOL. 

Delegation  of  power  to  capitol  commlssioD,  Me 

"GoQstituticual  Law,"  S  2. 

CARNAL  KNOWLEDGE. 

See  "Rape." 

CARRIERS. 

Oertaintr  and  mutuality  in  contract  (or  hand- 
liDS  freight,  see  "GontractB."  f  1. 

Competency  of  evidaKe  in  actions  for  injuries 
to  pasBenger,  see  "Evidence,"  }  8. 

Instroctiona  in  general  in  actlooa  against  car- 
riers for  ininiy  to  or  death  ol  paaaenger,  aee 
"Trial,"  110. 

I  I.   Caniace  of  soods. 

*A  carrier  may  stipulate  for  Immnnl^  from 
respoDsibitity  for  damages  resulting  on  connect- 
ing roads  after  his  discharge  of  his  full  doty  of 
delivering  them  to  another  road. — Kibby  t. 
Michigan  Gent  R.  Oo.  (Mich.)  760. 

Defendant  railroad  held  not  ahBoived  by  a 

shipping  order  from  liability  for  damages  to 
plaintiff's  carload  of  potatoes,  occurring  after 
delivery  to  a  connecting  road,  and  resulting  from 
rain  running  through  the  roof  of  the  car 
reason  of  its  defective  condition. — Kibby  T. 
Michigan  Cent  R.  Co.  (Mich.)  769. 

A  carrier,  even  as  to  an  innocent  indorsee, 
held  not  estopped  by  statements  in  a  bill  of 
lading  issued  by  his  agents  from  showing  that 
no  goods  were  in  fact  received  for  transporta- 
tion.— Swedish-American  Nat.  Bank  Ghicago, 
B.  &  Q.  By.  Co.  (Minn.)  69. 

In  an  action  by  the  indorsee  of  certain  bills 
of  lading  to  recover  the  value  of  the  property  for 
failure  of  carrier  to  deliver,  evidence  held  in- 
sufficient to  sustain  finding  that  defendant  had 
authorized  Ita  agents  to  issue  bills  of  lading  for 
goods  not  received.— Swedish-American  Nat 
Bank  t.  Chicago,  B.  ft  Q.  Ry.  Oo.  (Minn.)  69. 

I  S.    Oarrlase  of  llTe  stoek. 

Where  horses  were  in  a  good  condition  at  a 
certain  point  in  transit,  it  will  be  presumed  that 
they  were  still  in  such  condition  at  a  sabsequent 
point,  where  they  were  delivered  to  a  coonectr 
ing  carrier.— Powers  t.  Chicago.  R.  L  &  P.  Ry. 
Co.  (Iowa)  3^. 

In  an  action  against  a  railroad  for  injnrr  to 
horses  in  transit  evidence  field  to  support  a  find- 
ing that  the  horses  were  in  good  condition  when 
delivered  to  defendant  by  a  prior  carrier.-^ 
Powers  T.  Chicago.  B.  L  ft  F.  By.  Co.  (Iowa) 
34S. 

*Where  horsa  were  Injured  In  transit,  the 
burden  is  on  the  carrier  to  ezculpate  itself  from 
blame. — Powers  t.  Ohicago,  R.  I.  ft  P.  ]E^.  Go. 
(Iowa)  345. 

'Under  Code,  f  2074,  provisions  of  contract 
for  shipment  of  live  stock,  attempting  to  limit 
carriers  liability  in  certain  partlculani,  Aeld 
void.— Powers  t.  Chicago,  R.  L  ft  P.  By.  Go. 

(Iowa)  345. 

In  the  absence  of  evidence  as  to  the  class  and 
condition  of  live  stock  and  what  their  market 
price  was,  damages  cannot  be  awarded  from  the 
claimed  decline  In  the  market  price  where  car- 
rier negligently  refused  to  accept  and  transport 
It— Chicago,  B.  ft  Q.  Ry.  Co.  v.  Todd  (Neb.)  83. 

*Liability  of  a  railroad  company  negligently 
refusing  to  transport  live  stock  determjned.— 
Ghicago,  B.  ft  Q.  Ry.  Co.  v.  Todd  (Neb.)  88. 

{  3.   Oarrias*  of  paumCoM. 

In  an  action  for  the  death  oi  one  killed  by 
a  railroad  train  at  a  itatltKi,  held  that  the 


circumstances  were  not  such  as  to  have  required 
defendant  to  furnish  deceased  an  escort  acT-vts 
the  tracks.— Dieckmann  t.  Chicago  ft  N.  W.  Ry. 
G&  (Iowa)  626. 

It  la  not  negligence  for  a  railroad  station 
to  be  so  arranged  that  paaeengers  are  obliged  to 
cross  tradn  In  order  to  reach  their  tralna. — 
Dieckmann  y.  Chicago  ft  N.  W.  Ry.  Go.  (Iowa) 

526. 

Id  an  action  for  the  killing  of  a  passenger  at 
a  railroad  station,  evidence  hdd  not  to  show 
that  at  the  time  of  the  accident  deceased  wa-t 
being  escorted  across  the  tracks  by  an  agent  of 
defendant — Dieckmann  v.  Ghicago  &  N.  W.  Ry. 
Go.  (Iowa)  526. 

*Fact8  Aeld  to  show  a  passenger  killed  bj  a 
railroad  train-at  a  station  guilty  of  contributory 
negligence. — Dieckmann  v.  Chicago  &  N.  W.  liy. 
Co.  (Iowa)  526. 

*A  street  railroad  company  engaged  in  operat- 
ing cars  by  electricity  must  employ  men  (f 
experience  and  competency,  and  its  failure  to 
do  so  is  nucligenee. — ^Blnmenthal  v.  Union  Elec- 
tric Go.  (fowa)  688. 

In  an  action  i^alnst  a  street  railroad  for  thr 
death  of  a  passenger,  certain  evidence  kfl4 
generally  admissible  on  the  issue  of  defendant's 
negligence. — ^Blumoithal  t.  Union  Eilectric  Ga 
(Iowa)  588. 

In  an  action  against  a  street  railroad  for  the 
death  of  a  passenger,  certain  evideuce  heid  ad- 
missible to  show  the  incompetent  of  the  con- 
ductor in  charge  of  the  car. — Blnmenthal  v. 
Union  Electric  Co.  (Iowa)  588. 

*A  street  railway  company  held  not  guilty  of 
negligence  in  failing  to  build  a  crossing  on  s 
level  with  the  rails  in  a  street  in  process  of 
improvement  to  afford  the  public  access  to  U< 
cars.— Sweet  v.  Detroit  United  Ity.  (Mich.)  ISi 

Failure  <d  8le«>ittg  passenger  to  leave  traia 

immediately  on  Its  arrival  at  his  destinatia-i 
held  not  to  terminate  the  relation  of  pavten^^r. 
—Bass  V.  Cleveland,  C.,  C.  ft  St  L.  Ry.  Co. 
(Mich.)  151. 

*In  an  action  for  injuries  to  a  passenger.  fa<M 
held  not  to  show  an  ahnence  of  negUgenre  on  the 
part  of  a  carrier  as  a  matter  of  law. — O'Dea  t. 
Michigan  Cent.  R.  Go.  (Mich.)  746. 

In  an  action  for  injuries  to  a  passenger,  plain- 
tiff held  not  guilty  of  contributory  ne^lnnce  as 
a  motter  of  law.— O'Dea  t.  Ulchlgaii  Cent  R. 

Co.  (Mich.)  746. 

In  an  action  by  a  passenger  tor  personal  in* 
Juries,  evidence  held  to  sustain  Jadnn^nt  tm 

Slaintlfl.— Grandall  v.  MhmaapoUa,  St.  P.  ft  R. 
.  H.  Ry.  Go.  (Minn.)  186. 

In  on  action  to  recover  for  personal  injur:<-« 
by  the  alleged  n^ligence  of  defendant  held.  tfa.i: 
it  could  not  lead  passeDgera  to  believe  that  th* 
doors  of  the  vestibaled  cars  were  kept  ckwwl. 
and  negligently  leave  them  open  without  :b- 
cnrring  liability  to  a  passenger  injured  therehy. 
— Crandali  v.  Minneapolla,  St  P.  ft  &  M. 
Ry.  Co.  (Minn.)  185. 

Evidence  in  an  action  for  an  assault  by  etn^ 
car  conductor  on  passenger  held  not  to  juKi'ifv 
award  of  exemplary  damagea. — Berg  t.  St  Paji 
City  By.  Co,  ^inn.)  191. 

*In  an  action  against  a  carrier  to  recover  fcr 
injuries  received  by  an  assault  by  the  penioa 
in  charge  of  defendant's  car,  plaintiff  Is  not 
entitled  to  exemplary  damages  as  a  matter  o: 
Isw.—Berg  v.  St  Paul  City  Ry.  Co.  (Minn.)  I9L 

*A  street  railroad  fulfills  Ita  obUgatHKk  to  a 
passenger  when  It  exerdses  the  utnaoat  skill 
consistent  with  the  practical  conduct  OC  the 


*Poimi  Mutotetad.  Sea  ayllataa. 
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bnsiuMi.— Omaba  St  I^.  Go.  Boesen  (Neb.) 
303. 

'Though  a  presomption  of  negligence  arises 
from  the  derailment  of  a  street  car  If  It  ii  met 
hy  evideace  which  makes  it  equally  probable 
that  the  accident  was  not  due  to  negligence 
defendant  is  entitled  to  a  verdict — Omaha  St 
By.  Co.  T.  Bo«Mn  (Neb.)  808. 

'In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  passenger,  the  bnraen  of 
proof  on  the  question  of  negligence  does  not 
shift  to  defendant  on  proof  that  the  iojories  re- 
sulted from  tlie  donuiment  of  «  car.^ — Omaha 
St  Ry.  Co.  T.  Boeaen  (Neb.)  SOB. 

A  street  car  company  held  not  liable  for  in- 
juries received  by  passenger  unless  the  negU- 
eence  of  its  servants  was  the  pnninmte  cause 
of  the  injury. — Borazd  t.  Lincoln  Traction  Co. 

(Neb.)  636. 

Ttie  wrongful  act  of  a  stranger  in  placing 
a  torpedo  on  the  track  of  a  street  car 
not  to  render  the  company  liable  for  injuries 
to  passenger  unless  it  could  reasonably  have 
foreseen  such  occurrence. — Bevard  t.  Ijincoln 
Traction  Co.  (Nek)  68B. 

CARRYING  WEAPONS. 

See  '^eapoiu.'* 

CATTLE. 

See  "Animala" 

CAUSE  OF  ACTION. 

See  "Action";  "Mallcioni  Froaecntion,"  |  1 

CERTIFICATE. 

Certified  copies,  see  "Evidence,"  }  9. 
Of  corporate  atoc^  see  "Corporatimis.''  {  2. 
Of  record  for  parpose  of  review,  see  "Appeal 
and  Brror,'*  (  7. 

CERTIORARI. 

Review  of  tax  assessment,  see  "Tazatt<m,''  f  8. 

S  !•  nmtare  cnraads. 

Quo  warranto,  and  not  certiorari,  Is  the 
proper  remedy  to  best  the  Taliditr  Of  the  pro- 
oeedinga  incorporating  an  independent  mooX 
district— State  v.  Alexander  (Iowa)  1021. 


To  Jnror, 


CHALLENGE. 

-Jmj,'*  i  8. 


CHAMPERTY  AND  MAINTENANCE. 

Sale  of  land  held  adversely  as  interruption  of 
posscaiton,  aee  "Adverse  Posaesiion,"  |  1. 


CHANCERY. 


See  "BQuity.* 


CHANGE  OF  VENUE 

Of  civil  actions,  aee  "Venue,"  I  1. 
Of  criminal  prosecutions,  see  "Criminal  Law," 
i  3. 

CHARACTER- 

Of  accused  in  criminal  proeecotions,  aee  "Crim- 
inal Law."  I  & 
Of  witness,  see  "WitnesaeB,"  |  6. 


CHARGE. 

To  jury  In  civil  actions,  see  "Trial,"  K  6-10. 
To  jury  in  criminal  prosecutions,  see  "Criminal 
Law,^'  ii  21-23. 

CHARTER. 

Of  municipal  corporation,  see  "Municipal  Cor- 
porations," if  1.  a 

CHATTEL  MORTGAGES. 

Counterclaim  for  conversion  of  mortgaged  chat- 
tels, see  "Set-Off  and  Counterclaim,'*^  M  1,  2. 

Instructions  in  general  in  actions  affecting,  see 
"Trial,"  n  6,  7. 

Parol  or  extrinsic  evidence  affecting,  see  "Evi- 
dence," $  10. 

Priorities  between  chattel  mortgages  and  la- 
borer's lien,  see  "Master  and  Servant,"  S  I. 

Release  of  as  affecting  discbarge  of  anretiea,  see 
"Principal  and  Surety,"  i  1. 

i  1.  Beqnlaites  mnd  validity. 

Where  the  facts  are  not  in  dispute,  the  ques- 
tion whether  a  chattel  mortgage  was  delivered 
is  one  of  law  for  the  court. — Wells  v.  German 
Ins.  Co.  (Iowa)  123. 

Chattel  mortgage  held  sufficiently  delivered  to 
give  it  validity  as  against  the  mortgagor. — Wella 
V.  German  Ins.  Co.  (Iowa)  123. 

^Bxtensioa  of  time  for  the  payment  of  a  debt 
constitutes  a  valuable  consideration  for  a  chat- 
tel mortgage  given  to  secure  the  debt— Martin 
Bros.  &  Co.  V.  Lesan  (Iowa)  906. 

On  an  issue  of  fraud  in  procuring  a  chattel 
mortgage,  evidence  relating  to  a  transaction 
between  the  mortgagee  and  a  creditor  of  the 
mortgagor,  affecting  an  indebtedness  included 
in  the  mortraige.  Md  admissible. — Walsh  r. 
Taitt  (MicllTo44. 

In  an  action  to  recover  ^oods  sold  by  a  mort- 
gagee after  foreclosure,  evidence  that  defendant 
would  have  been  able  to  have  performed  an 
agreement,  extending  the  time  of  payment,  if  the 
mortgage  had  not  been  procured  oy  fraud  from 
his  partner  in  violation  thereof.  luM  admissible. 
— WUbh  T.  O^iltt  (Mich.)  SM. 

On  an  tssne  of  fraud  in  procuring  a  chattel 
mortgage  from  defendant's  partner,  evidence 
that  the  negotiations  were  secret,  and  that  the 
partner  was  paid  to  give  the  mortgage,  keU 
admissible.— Walsh  v.  Taitt  (Mich.)  544. 

*An  instruction  that  fraud,  alleged  to  have 
vitiated  a  chattel  mortgage,  must  be  proved  by 
clear  and  satlsfeetory  evidence,  hM  erroneous. 
— Walsb     Taitt  (Mich.)  644. 

*A  chattel  mortgage  held  to  sufficiently  de- 
scribe the  chattels  mortgaged. — Longerbeam  T> 
Huston  rs.  D.)  748. 

i  S.  OoBstnietioB  Mid  opevstlon. 

Record  of  chattel  mortgage  held  not  con- 
structive notice  where  the  mortgagor  had  never 
taken  such  possession  of  the  mortgaged  property 
as  to  give  third  persons  notice  of  his  claim. — 
Martin  Bros,  ft  Go.  v.  Lesan  (lom)  996. 

I  3.    BiKbts  and  UsbiUties  of  partlea. 

In  replevin  to  recover  cattle  mortgaged  to 
plaintiff,  the  burden  is  on  plaintiff  to  show 
that  its  mortgagor  had  title  to  the  mortiraged 
cattle. — Martin  Bros.  &  Co.  v.  Lesan  (Iowa) 
996. 

In  replevin  by  a  mortgagee  of  cattle,  evidence 
fteld  inaufflcient  to  identify  tiie  cattle  taken  un- 
der the  writ  as  the  cattle  mortgaged  to  plain- 
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tilt. — Martin  Bros,  ft  Go.  t.  [■esan  (Iowa) 
996. 

*Where  a  chattel  mortgagee  after  taking  ik»- 
KSsiOD  refased  to  return  the  chattels  to  the 
mortgagor,  or  to  foreclose,  he  is  liable  for  its 
conversion. — Hanson  r.  Skogman  (N.  D.)  90. 

A  mortgagor  and  mortgagee  maj  join  in  an 
action  to  recover  the  mortgaged  chattels. — 
Longerbeam  t.  Huston  (S.  D.)  748. 

'i  4.   Biclita  «nd  remedies  of  ereditoM. 

Under  Code  1897,  |  2906,  a  chattel  mortgagee 
who  relies  on  actual  notice  to  defeat  tbe  claim 
of  a  eubsequent  mortgagee  has  the  burden  of 
proTinz  such  notice. — Martin  Bros.  &  Co. 
Lesan  (Iowa)  996. 

CHEAT. 

Sea  "FalM  Pretenna";  "rratuL** 


CHECKS. 

BanUnc," 

CHICORY. 


See  "Bank!  and  BanUnc,"  |  2;  *'Bllla  and 

Notes." 


See  "Bonnties." 

Claims  against  state  for  Iwuntlaa  ante  In- 
ToUd  law»  MB  ''States,"  {  a. 


CHILD. 


•Par- 


See  "Onardian  and  Ward";  '•Infants"; 

ent  and  Child." 
Care  reqnired  as  to  cliUdren  In  railroad  yards, 

see  "Railroads."  %  8. 
Bridenoe  of  daniafea  fran  Injnrr  to  ehildt  sea 

"Damages."  |  8. 
Habeas  corpus  lor  etuttodr        aae  "Habeas 

Oorpoa."  ft 
Liabilities  of  master  for  ininrles  to  child  as 

onploy^  see  "Master  and  Serrant,**  H  %  6* 

CHOSE  IN  ACTION. 
CHURCH. 

Baa  "BeUgioQs  Soclettea."' 

CIGAREHES. 

TItIa  of  atatnte,  see  "Statntaa,**  |  9. 

CIRCUMSTANTIAL  EVIDENCE 

See  "Criminal  Law.**  |  10;  '•Homldde,''  i  S. 
Inatmetlons  relating  to,  sea  ''Orimlnal  Law,** 

Wl  22;  "TMal,"  H  7,  & 
algbl  ot  in  dTfl  actions,  aae  "BTideneab**  1 18. 

CITATION. 

Bee  "Froeoia.'* 

CITIES. 

S«a  "Municipal  Oorporations.** 

CITIZENS. 

See  -Aliens." 

PrtTileges  and  immuaitiea,  see  "Owutltnttonal 
L*T^'  16. 


CIVIL  RIGHTS. 

See  '•Oonatltutloiial  Law,"  SI  4,  e. 

A  place  where  meals  were  served  to  whomsoev- 
er applied,  at  prices  charged  to  all,  held  an  eating 
house,  within  the  proTisfons  of  the  civil  rights 
statute  (Code,  |  0006)v— Hnmbnrd  t.  Crawford 
(Iowa)  380. 

CLAIM  AND  DEUVERY. 

See  "BeplerfaL" 

CUIMS. 

Against  estate  assigned  for  creditors,  see  "As- 

sifnmenta  for  Boitft  of  Creditoxv."  |  3. 
A^ust  estate  of  bankrupt,  aea  "Bankmptcr," 

Against  estate  of  decedent,  see  "EzecotoiB  and 

Administrators,"  S  4. 
Against  state,  see  '^States,"  |  2. 
iSniDg  claims,  see  "Mines  and  Minetab."  I  1. 
To  property  levied  on,  see  "EtzecatioUt**  f  2. 

CLASS  LEGISLATION. 

See  **Gonstltntlonal  Iaw."  |  & 

CLERKS. 

Of  eountr  officera,  see  "Oonntlee,"  i  L 

CLOUD  ON  TITLE 

See  'Wetlnc  Titian" 

CLUBS. 

Saa  ■'AaaodatloM.'' 

COLUTERAL  AGREEMENT. 

Parol  evidence,  see  "Evidence,"  I  10. 

COLLATERAL  ATTACK. 

On  order  lev  Ting  aasesstnent  on  membeis  of 
mattuU  insurance  companj,  aaa  ••InMumace." 
I  2. 

On  proceedings  for  review  or  eorreetlan  of  tax 
ajwcBSmaits,  see  "Tantton,**  |  8. 

COLUTERAL  INHERITANCE  TAXES. 

See  "Ol^tlon.**  |  IOl 

COLUTERAL  UNDERTAKING. 

Saa  "Frauds,  Statnta  of;"  |  L 

COLLECTION. 

Of  taxes,  see  "Taxation.'*  |  & 

COLLEGES  AND  UNIVERSITIES. 

Ex^ption  from  taxation,  see  "Taxation,"  |  L 

COLOR  OF  TITLE 

To  sustain  adverse  poasewtom,  sea  "Adretse 

Possession." 
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COMBINATIONS. 

Sm  "Gonqdraer";  "MonopoliM,"  I  1. 

COMMERCE 

Carrian  ot  soods  and  pawwnitra,  aee  "Oar- 
riers/' 

Food  regQlations  as  interferenca  with  com- 
m^ree,  aee  **Food." 

{  1.   Meua  and  method*  «f  nK«|fttioH. 

The  assessment  of  merchandlae  of  nonresi- 
dent consisrned  to  a  resident  owner  and  by  him 
stored  for  fntnre  delivery  to  the  parchasers  Is 
not  an  interference  with  interstate  commerce. — 
Merchants'  Transfer  Go.  v.  Board  of  Beview  of 
Cit7  of  Des  Moines  (Iowa)  211. 

Proceedings  In  state  conrt  to  enforce  a  Hen  on 
a  vessel  for  materials  furnished  Id  its  con- 
struction, under  Comp.  Laws  1807,  t  10.789, 
begun  after  the  vessel  bad  been  enrolled,  li- 
censed, and  engaged  in  Interstate  commerce, 
held  not  In  confiict  with  the  jurisdiction  of 
tlie  federal  courts. — Delaney  Forge  ft  Iron  Oo. 
V.  Iroquois  Transp.  Co.  (Mich.)  527;  The 
Winnebago,  IcL 

Iiaws  190S,  p.  163,  c.  114,  (  11,  regulating  sale 
of  food,  constitutes  an  anreasonable  interference 
with  Interstate  and  foreign  commerce. — Jewett 
Bros.  &  Jewett  v.  Small  (S,  D.)  73& 

COMMISSION  MERCHANTS. 

See  "Factor*.** 

COMMISSIONS. 

Delegation  of  power  to,  see  **C5on«tltntIonal 

Law,"  I  2. 
Of  broker,  see  "Brokers."  1  2. 
Of  executor  or  administrator,  see  "Executors 

and  Adminiatrators,"  f  7. 

COMMITTEE 

QuardiansUp  of  iiiaana  paraooi^  M*  "Insana 
PerMms."  %  L 

COMMON  CARRIERS. 
COMMON  DRUNKARDS. 

Je«  "Dmnkards." 

COMMON  UW. 

lalm  relatlnff  to  eosta,  see  "Costs."  |  S. 

COMMPN  SCHOOLS. 

lee  ''Schools  and  8cho<d  Districts^*'  |  1. 

COMPENSATION'. 

V>r  property  taken  for  public  use.  see  ''Emi- 
nent Domain,"  |  1. 

/  particular  clasget  of  offcen  or  ofhw  penon*. 

ee  "Brokers,"  {  2;  "Bzecutors  and  Adminis- 
tratots,"  I  7:  "Judges."  |  1;  "SbeTifrii  and 
Conatablv,"  {  2. 

gents,  see  "Principal  and  Agent,"  t  2. 
raignee  for  benefit  of  creditors,  see  "Assign* 
menta  fw  Benefit  of  Greditors/'  }  4. 
ttomer.  SM  "Attomv  and  Client,"  |  8. 


County  officers  or  employes,  see  "Counties,"  |  L. 
Manicipal  officers,  see  "MuniciiML]  Corporations^" 

Servant!^  ase  "Mastsr  and  Servant,"  I  1. 
Tax  Oolleetor.  see  "Taxation."  i  6. 

COMPETENCY. 

Of  evidence  in  civil  actiwa,  see  "Evidence," 

Of   evidence   in   criminal   prosecutions,  see 

"Criminal  Law,"  1 9. 
Of  experts  as  witnesses,  see  "Evidence,**  i  11. 
Of  jorors,  see  "Jury."  |  3. 
Of  person  named  as  executor,  see  "Exeeaton 

and  Administrators,"  |  L 
Of  witnesMs  in  general,  see  "Witnesses,"  H  1.2. 

COMPETITION. 

Unfelr  emnpetitlDn.  see  "Trade-Maika  and 
Trade-Names,"  |  L 


COMPLAINT. 


In  criminal  proseeutloni^ 
InfcHuatlon." 


"IntUctment  and 


COMPOSITIONS  WITH  CREDITORS 

See  "Compromise  and  Settlement." 

COMPROMISE  AND  SEHLEMENT. 

See  "Aocoid  and  Satiafutlon'* ;  Tayment" 

A  aettlement  between  the  owner  of  a  power 
plant  and  the  contractor  Md  not  to  constitute 
an  agreement  binding  defendant  to  pay  the 
amount  due  a  certain  snbc<Hitractor. — Security 
Nat  Bank  t.  St.  Ocolx  Powar  Co.  (Wis.)  914 

COMPUTATION. 

Of  period  of  limitation,  sea  "Umltatlon  of  Ac- 
tions," i  2. 
Of  time,  see  "Timsu" 

CONCEALED  WEAPONS. 

See  "Weapons." 

CONCLUSION. 

Of  witneaa,  aea  "BvUmca."  i  11. 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Eminent 

Donkaln." 

CONDITIONS. 

In  tender,  see  "Trader." 

In  oontraot*  and  oonveyaneei. 
See  'T>eeds."  |  2. 

Inauranee  policiea,  aee  "Insnzanoa,"  |  S. 

Precedent  to  action*  or  othvr  jfroceedU^gt. 
See  "Partition,"  f  1. 

By  trustee  In  bankruptcy  to  set  aalde  conw 
ance  by  bankrupt,  see  "Bankruptcy,"  I  L 

For  breach  of  contract  to  convay  land,  aee 
"Vendor  and  Purchaser,"  {  7. 

For  purchase  money  of  land,  aee  "Vendor  and 
Purchaser,"  i  6. 

Ordering  municipal  improvement,  see  "Manici- 
pal Corporations,"  |  Qh 
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Recovery  of  price  paid  for  goods,  see  "Saltt." 
{  8. 

Bescission  of  contract  {or  sale  of  realty^  see 

"Vendor  and  Parchaser,"  t  3. 
Setting  aside  coDverance  in  fraud  of  creditors, 

see  "Fraudalent  ConTeyances,"  §  3. 
Vac^iMi  <tt  default  judgment,  see  "Jndgment," 

CONDONATION. 

As  defense  to  suit  for  dl7<uree,  eae  "DlTOtce," 

CONFESSION. 

AdmissIbllttT  in  evidence,  see  "Criminal  Law," 
§  14. 

Foreign  jodgment  on  coofesaion,  see  "Judg- 
ment," I  11. 

Instructions  relating  to,  see  "Criminal  Law," 
fi  21. 

Of  judgment,  see  "Judgment,"  S  2. 
Striking  oat  evidence  of,  see  "Criminal  Law," 
ft  19. 

CONFIDENTIAL  REUTIONS. 

Discloflure  of  communications,  see  "Witness* 
^es."  H  1,  2. 

Of  parties  to  contract  or  conveyancek  see 
"Fraudulent  CouT^nmces,**  |  L 

CONFIRMATION. 

Of  nle  on  ezeentlon,  see  "Execution,'*  |  8. 
Of  tax  titla.  ■ee^^'T^tion,"  |  9. 

CONFLICT  OF  LAWS. 

Const ructiiKi  of  Insurance  policy,  see  " Insur- 
ance,"  I  4. 

CONNECTING  CARRIERS. 

See  "Ga^riera,"  1  1. 

CONSIDERATION. 

For  contract  to  devise,  see  "Wills."  S  8. 

For  extension  of  time  of  payment  as  affect- 
ing discbarge  of  surety,  see  "Principal  and 
Surety,"  j  1 

Of  chattel  mortgage,  see  "Chattel  Mortgages," 

Of  contract,  see  "Contracts,"  1  1. 

Of   fraudulent   conveyance,  see  "V^ndnlmt 

Conveyances,"  {  1. 
Parol  or  extrinsic  evidence  affecting,  see  "Bvi- 

dence,"  I  10. 

CONSIGNMENT. 

See  "Facton." 

CONSPIRACY. 

Combinations  to  monopolize  trade,  see  "Mo- 
Dopolies,"  $  1. 

ElKtioD  between  counts  in  indictment  for,  see 
"Indictment  and  Information,"  S  4. 

Evidence  of  acts  and  declarations  of  conspir- 
ators, see  "Criminal  Law,"  {  12. 

Harmless  error  as  to  evidmoe  of,  see  "CMmi- 
nal  Law,"  $  29. 

Liabilitj^^of  Itgoor  dealer,  Bee*"Intozicating  Llq- 

§  1.  OlTUUabUlty. 

A  conspiracy  to  cause  a  husband  to  desert 
his  wife  AsM,  under  Bev.  St  1898,  SS  44668, 


45S7c,  a  criminal  one  with  an  unlawful  object, 
so  that  a  civil  action  for  damages  therefrom  wiU 
lie.— Bandall  v.  Lonstorf  (Wis.)  663. 

CONSTABLES. 

Amendment  of  statute,  see  "Statutes,"  i  4. 
Title  of  statute,  see  "Statutes."  1  3. 

CONSTITUTION. 

Of  mutual  benefit  insurance  aasociatioii,  Kt 

"Insurance,"  (13.  • 

CONSTITUTIONAL  LAW. 

Effect  of  unconstitutionality  of  statute  on  pre- 
sumption as  to  knowledge  of  law,  see  "Evi* 
dence,"  }  2. 

Protection  of  civil  rights,  see  "Civil  EU^ts." 

Restraining  enforcement  of  unoonatitntiaiial 
law,  see  "Injunction,"  1  1. 

ProvisionM  reUUing  to  particular  nhjecU. 

See  "Bounties";  "Courts,"  Sf  2.  4;  "Judges,"* 
1  1;  "Jury,"  |  1;  "Justice  of  the  Peace."  |  L 
^'Maritime  Liens."  S  1;  "TaxaUon,"  «  10. 

OhanRe  of  venue,  see  "Venue,"  |  1. 

Election  of  register  <d  deeds,  aee  "Blister  of 
Deeds." 

Enactment  and  validity  of  statatea,  see  **Sut- 
utes."  I  1. 

Fesa  for  filing  nomination  papers,  see  **B!lec> 

tions,"  9  2. 
Foreign  judgment,  see  "Judgment,"  {  U- 
Juvenile  court,  see  "Infants,   S  1. 
Right  of  suffrage,  see  "Elecdons,"  |  1. 
Special  or  locu  laws,  aee  "Statutea,"  i  2. 
Subjects  and  titles  of  statutes,  see  *'Statntea;* 

f  3. 

Summary  trial  of  criminal  aoenaation,  sae  **Crim- 
ina)  Law,"  8  4. 

I  1.  Ooustrnotiott,  operatloa,  m«d  %»- 
foroement  of  oonstitnaaaal  p»»- 
▼Isions. 

'Statutes  must  be  so  construed  as  to  render 
them  oonatitutional,  if  sadi  cimstmetion  is 
reasonably  possible.— Albert  t.  Olbaon  (]ific4i.i 

An  act  calculated  to  fostor  soitiDieiita  of  pa- 
triotism is  not  vulnerable  to  the  objection  that 
it  is  not  calculated  to  prcmiote  the  wel&re  of  so- 
ciety.—Halter  V.  State  (Neb.)  208. 

A  wholesale  grocer  doing  business  In  tlus 
other  states  and  countries  held  entitled  to  at- 
tach the  validity  of  Laws  1905,  p.  161.  e.  114.— 
Jewett  Bros.  &  Jewett  v.  Small  (S.  D.)  T3S. 

I  8.  Diatribvtloii  of  coverauemtal  pow- 
ers and  fuetions. 

A  I^slative  act.  If  conatituticmal.  declares  in 
terms  the  policy  of  the  state,  and  is  final  so  far 
as  courts  are  concerned. — BcAid  of  Park  Com*r- 
of  City  of  Des  Moines  t.  Diamond  Ice  Co. 
(Iowa)  208. 

The  policy  of  a  law  is  for  the  Legislature  athi 
not  for  the  courts ;  and  so  long  as  it  is  cuiabl' 

of  enforcement,  it  must  be  sustafaied. — Rice 
Ionia  Probate  Judge  (Mich.)  17. 

Under  CTonst  art  4,  {  38,  the  Legislature  mnt. 
as  it  did  do  by  Pub.  Acts  1903,  p.  380.  No.  237. 
delegate  power  to  a  coun^  board  of  super- 
visors to  prescribe  conditions  of  contracts  for 
the  establishment  and  improvonait  of  drains. — 
Albert  v.  Qibson  (Mich.)  19. 

Whether  l^slaUon  under  the  police  pow^r 
operates  to  promote  the  health,  comfort,  aD<i 
welfare  of  society,  is  a  Intimate  subject  of  i-- 
quiry  by  the  court— Halter  v.  State  (Mdk.) 
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Iaws  1806,  p.  287,  c.  166.  proTldliig  for  the 
appointment  of  a  capitol  commission  with  au- 
thority to  reconstruct  the  capitol  tmilding  and 
«rect  ft  Governor's  realdence,  but  not  spedfy- 
ing  what  sum  should  be  used  for  either  build- 
ing, nor  when  the  buildinn  shall  1m  completed. 
Is  an  unwarranted  delwatlon  of  legislatlTe  pow- 
ers.— State  V.  Badge      D.)  724. 

The  power  to  limit  the  anm  that  shall  be  need 
for  each  public  building  authorised  hj  Enab* 
ling  Act  (25  Stat  681,  c.  ISO)  1  17»  b  purely 
legislative,  and  cannot  be  delegated^State  v. 
Budge  (N.  D.)  724. 

The  power  to  determine  the  manner  of  the  use 
«f  poMic  lands  granted  by  Enabling  Act  (25 
Stat  681.  c.  ie(»^i  ITiJa  purely  lei^tiTe.— 
State  vTBudge  (N.  D.)  724. 

All  legialatlve  power  In  the  state  Is  vested  in 
the  Senate  and  House  of  Representatives,  and 
cannot  be  delegated.— State  v.  Budge  (N.  JD.) 
724. 

f  3*  FoUee  power  Itt  cmierad. 

♦Tiie  state,  in  the  exercise  of  ita  police  power, 
may,  notwithstanding  Const.  U.  B.  Amend.  14, 
«nact  such  laws  as  are  calculated  to  promote 
the  healUi.  comfort,  and  welfare  of  society. — 
Halter  V.  State  (Neb.)  208. 

•Where  the  Legislature  has  power  to  regu- 
late a  business,  it  may  legislate  against  the  in- 
jnrious  consequences  that  inhere  to  that  bnsi- 
nesR.— State  v.  Gary  (Wis.)  792. 

The  power  of  the  Lagblatnre  to  r^ulate  a 
bnsinesB  for  the  i»otection  of  the  public  carries 
with  it  the  power  to  regulate  the  right  to  con- 
tract in  relation  to  that  bndneiw. — State  Gary 
<Wis.)  792. 

"Where  the  police  power  Is  properly  resorted 
to  for  preserving  public  interest,  a  large  discre- 
tion is  vested  In  the  lieglslature.— State  t.  Gary 
<W1b.)  792. 

I  4.   Pmifmalt  civU.  and  poUtloal  rljghts, 

•Ghaptw  862,  p.  652,  Laws  1903,  prohibiting 
the  public  traffic  in  certain  articles  of  merchan- 
dise on  Sunday,  Is  not  unconstitutional  as  ap- 

S lying  to  a  Hebrew,  regularly  attending  the 
ewMi  chnreh  on  Sftturoayaj^tat*  r. 
<Mlnn.)  1127. 

Ijrws  1905,  p.  419,  c.  278,  amending  Rev.  St 
1898,  §  1G91,  restricting  the  rate  of  Interest  to 
be  allowed  on  the  loan  of  money,  held  a  vaDd 
exerciser  of  the  police  power,  and  not  an  uncon- 
Btitutional  interference  with  the  right  to  con- 
tract.—flUte  V.  Gary  (Wis.)  782, 

Laws  1906,  p.  419,  c.  278,  amending  Rer.  St 
1898.  {  1691,  making  It  a  criminal  offense  pun- 
ishable by  flue  and  imprisonment  to  loan  money 
on  cliattel  security  at  greater  than  a  given  rate 
of  interest,  heU  not  a  violation  of  the  constitu- 
tional goamaty  of  liberty^-^t»  t.  Oaxy  (Wis.) 
792. 

I  5.   OMftcatloB  of  oomtvaots. 

The  drain  canmissioner  has  no  such  con- 
tractual relations  or  vested  rights  under  the 
law  that  his  duty  may  not  at  any  time  be 
mspended  or  enlarged. — Rice  v.  Ionia  Probate 
Jndgo  <Mieh.)  17. 

Loc  AcU  1905,  No.  864,  relative  to  establish- 
ing drains  in  a  certain  county,  Aeld  not  to 
violate  obligation  of  contracts. — Bice  v.  Ionia 
Probate  Judge  (Mich.)  17. 

*Bev.  Codes  1895,  {  5848,  redudng  the  time 
required  for  publication  of  notice  on  foreclosure 
sale  by  advertisement,  did  not,  aa  to  previously 
existing  powers  of  tale.  Impair  the  obllntion  of 
any  (xmtract — Orvik  v.  Caiselman  (N.  D.)  1105. 

Laws  1898,  p.  4^  &  41,  I  8,  limiting  rate 
of  amntj  taxei^  and  making  It  possible  nir  the 


county  commissioners  to  evade  the  liquidation 
of  and  payment  of  interest  on  the  sinkmg  fund, 
held  an  unctmstitutional  impairmoit  of  con- 
tract obligationa— Fremtrnt,  E.  ft  M.  Y.  By. 
Co.  T.  Pennington  County  (S.  D.)  828. 

The  property  of  a  mutual  insurance  company 
and  the  eauitable  property  rights  of  its  mem- 
bers are  within  the  guaranties  of  the  Constitu- 
tion as  regarda  impalting  the  obligation  of 
contracts.--%uber  t. Vartin  (Wis.)  1031.  1135. 


I  6. 


PrlTUeces  or  ImmnBltlM,  and  iilaaa 

lOKlBlatlOB. 


The  proiialon  of  OonsL  art  7,  11,  as  amend- 
ed in  1896  (Gen.  Laws  1885,  p.  7,  c.  8),  Umlt- 
ing  the  right  of  sufhage  as  to  naturalised  dti- 
sens,  is  not  in  conflict  with  Oonet.  U.  S.  Amend. 
14,  abridging  the  privilegea  or  immunities  of 
dtixMis  of  the  tlnitad  States.— State  t.  Webber 
(Minn.)  490. 

•Laws  1903,  p.  aS2,  c.  862,  prohibiting  the 
public  traffic  in  certain  articles  of  merchandise 
on  Sunday,  is  constitutional. — State  v.  Weiss 
(Minn.)  1127. 

I  T.  Banal  proteetioit  of  laws. 

•The  property  of  a  mutual  Insurance  company 
and  the  equitable  proper^  rights  of  Its  members 
are  within  the  guaranties  of  the  Constitution  as 
regards  the  equal  protection  of  the  laws. — 
Huber  v.  Martin  (Wis.)  1031,  1135. 

fi  8.  Dae  pvoeesa  of  law. 

The  substltation  of  one  public  use  to  the  ex- 
clusion.of  other  public  uses  is  not  an  Invasion 
of  the  Heht  of  property  within  the  meaning  of 
Const  U.  S.  Ainend.  14,  or  Const.  Iowa  art. 
1,  9  18. — Board  of  Park  Gom'rs  of  City  of  Des 
Moines  v.  Diamond  Ice  Co.  (Iowa)  203. 

Laws  1900,  p.  181,  c.  179,  giving  the  Des* 
Moines  park  commissioners  jurisdiction  over 
the  Des  uolnes  river  for  park  pnrposes,  held 
not  repugnant  to  Gtmst.  U.  S.  Amend.  14,  or 
Const  Iowa  art  1,  6  18,  prohibiting  the  taking 
of  property  without  doe  process  of  law. — Board 
of  Park  Gom'rs  of  City  of  Des  Moines  v.  Dia- 
mond Ice  Co.  (Iowa)  203. 

Laws  194^  p,  644,  c.  139  (Colby's  Ann.  St 
1908i,|  2376g  St  seq.),  prohibiting  the  nee  of 
the  Umted  States  flag  for  advertidng  purposes. 
Is  not  unconstitutional  as  depriving  any  person 
of  his  property  without  due  process  of  law. — 
Halter  v.  State  (Neb.)  298. 

The  property  of  a  mutual  Insurance  company 
and  the  equitable  property  rights  of  its  mem- 
bers are  within  the  guaranties  of  the  Consti- 
tution as  regarda  deprivation  of  property  with- 
out due  process  of  law. — Huber  v,  Martin 
(Wia.)  1031.  1136. 

*A  law  enacted  during  the  life  of  a  mutual 
insurance  company,  providing  for  the  distribu- 
tion of  its  assets  or  a  bestowal  thereof  upon 
another  without  consent  of  all  of  its  members, 
offends  against  the  constitutional  limitations 
requiring  the  equal  protection  of  the  laws,  and 
forbidding  dei^ivatlon  of  property  without  due 
process  of  law.— Huber  v.  Martin  (Wis.)  1031. 

CONSTRUCTIVE  TRUSTS. 

See  "Traats,"  1  1. 

CONTEMPT. 

Violation  of  Injunction,  see  "Injunction,"  |  8. 

{  1.  Power  to  paalsli  and  prooeediBSs 

ti^erefor. 

*A  Jadgment  for  contempt  In  the  presence  of 
tbe  eotot,  where  no  complaint  Is  filed,  no  evi- 
dence taken,  and  no  tzial  nad,  mty  be  reviewed 
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without  a  motioD  for  a  new  trial. — Critw  t. 
State  (Neb.)  469. 

Pnanmptioiia  will  not  be  indiilsad  in  to  aos- 
tain  confictioni  for  contempt. — (Mtea  t.  State 
(Neb.)  468. 

*Reeital  in  the  record  on  appeal  from  a  aum- 
marr  conviction  of  contempt  AeM  insnffldent 
to  Boow  that  the  offense  was  in  fact  committed. 
— Grit^  r.  State  (Neb.)  469. 

The  facts  that  the  affidavits  on  which  a 
warrant  is  imed  in  eontenipt  proceedings  state 
some  conelnsiona  upon  infomadon  and  belief 
will  not  warrant  the  setting  aside  of  the 
warrant  when  the  affidavits  state  positively  the 
facts  from  which  the  conclusions  are  drawn. — 
State  V.  Harris  (N.  D.)  62L 

*The  lnterr(»atorIea  to  be  filed  under  section 
5942,  Rev.  Code  1899,  in  contempt  proceedings, 
most  relate  to,  and  are  intoided  to  elicit,  facts 
in  respect  to  the  contenmt  charged,  and  to  no 
other  offense.— Bute  v.  Harris  (N.  D.)  621. 

The  affidavits  on  which  a  warrant  is  issued 
In  contempt  proceedings  are  admissible  in  evi- 
dence on  the  nearing.— ^tata  v.  Harris  (N.  D.) 
621. 

CONTEST. 

Of  etoctlon,  mt  **Bl«etioas,"  i  4. 

CONTINUANCE. 

Asking  for  continuance  for  surprtse  as  condi- 
tion precedent  to  motion  fOr  new  trial,  see 
"New  TriaV  S  1. 

HarmleM  emw  In  rallnga  on  appUcttlim  Ua, 
see  "Urbninal  Law,"  i  29. 

^  Trial  ooort  AeM  not  reqnired  to  ntanlt  to  the 
Jury  a  statement  as  to  what  an  absent  witness 
would  testis  to  (Oode,  I  366S).— Michel  v.  Box- 
holm  Go-op.  Creamery  (Iowa)  823. 

Order  granting  continuance  on  certain  condi- 
tions Mi  void  under  Rev.  Code  Civ.  Proe.  S  425. 
— Schlachtar  v.  St.  Bernard's  Roman  Catholic 
Church  of  Hoven  (S.  D.)  279. 

CONTRACTS. 

Altenttion,  see  "Alteration  of  Instmmenta." 
Aneemcnte  within   statute  oC  frauds,  aee 

^Tmuda,  Statute  of." 

Aarignment,  see  "Assignments." 

Beat  and  secondary  evidence  In  actions  on,  see 

"Evidence,"  S  4. 

Cancellation,  see  "Caneeltatlon  ot  Instnunoits." 

Competoicy  of  witnesses  in  sidt  to  teiforce  cm- 
tract,  see  "WitneflocB,"  i  2. 

Damages  for  breach,  see  "Damages."  i  1. 

Default  judgment  in  action  on,  aee  Judgment," 
5  4. 

Estoppel  by  default  in  performance  of,  see 

"Eatopp^"  I  2. 
Impair&g  obligation  aee  "CouBtitalianal  Zaw»" 

i  5. 

Laws  affecting  ridit  to  contract  ai  affecting 
personal  or  dvu  rights,  aee  *K3<HutitutIonai 
Uw,"  i  4. 

Laws  relating  to  as  within  police  powa,  see 
"C<mstitutional  Law,"  8  8. 

Measure  of  damages  for  breach,  see  ''Dam- 
ages," i  1. 

Novation,  see  "Novation." 

Ogmtion ^d    ect  vi  |antta«  lawa,  aee  "Qam- 

Paroi  or  extrinsic  evidence,  see  "Evidence," 
I  10. 

PresumpUon  aa  to  knowledge  of  law  on  contract- 
ual rights,  aee  "Evidenoe/*  |  2. 

Preeimiptiona  on  appeal  or  writ  of  wror  in  ac- 
tion to  set  aside  contract,  aee  "Appeal  and 
Bmr,**  I  12. 


BeformatioD,  see  "Reformation  of  InstrvsMBta" 

Restraining  contract  for  pordiase  of  voting  ma- 
chines by  public  officers,  see  "Injonctiwi,   I  2. 

Specific  performance,  see  "Specific  P^onn- 
anoe." 

Snbroeation  to  rights  or  remedies  9t  cBoditon, 

see  ^SnbrogattoB.** 
Survival  of  actions  on,  ass  "ADatemoit  and  Be- 

vlval,"  I  L 

ContraetaqfpartUnaar  dowwoif  portico 

See  "Attorney  and  Client."  {  1;  "Broters." 
fl  1,  4:  "Carriers."  IS  1,  2;  "Corporations." 
8  4 ;  "Master  and  Servant" ;  "Municipal  Cor- 
p<mitlonB,"  II  4,  S;  *'8eho<^  and  Schotd  Dis- 
tricts," I  1. 

Cwrporato  officer*,  see  "Gorporationai*'  I  4. 

Oo-tenanta,  see  "Tenancy  In  Granmon,**  1 1. 

Contracts  rekMng  to  particular  rubjectg. 
See  "Drains,"  |  1 ;  "Intoxicating  Liquors,"  |  G. 
Collection  of  taxes,  see  "Taxation,"  I  0. 
Ground  for  mechanics'  liens,  see  *^e<^iani«' 

Liens,"  {  1. 
Making  bequest  or  devise,  see  "Wills,"  J  3. 
Transportation  of  goods,  see  "OairienL*^  f  1. 
Transportation  of  Uve  stock,  see  "Qarriaa,*' 

i  2. 

Partiadar  Oaaw  t(f  exprtt  eontraetM. 

See  "Bills  and  Notes";  "Coveuante";  -Ex- 
change of  Property";  "Insurance";  "Joint 
Adventures"  ;  "Partnership"  ;  "Sales.'* 

Agency,  see  "Principal  and  Agent." 

Bills  ot  lading,  see  "Carriers."  |  1. 

Employment,  see  "Broken^"  |  1 ;  "Master  and 
Servant" 

Leases,  see  "Landlord  and  Tenant." 

Mutual  benefit  insurance,  see  "Insurance,"  1 13. 

Saks  of  realty,  see  "Vendor  and  Purchaser." 

Suretyship,  see  "Principal  and  Surety." 

Transfer  of  homestead,  see  "Homeatnad,'  |  £. 

PortlctUor  otosaatqf  <mpUed  eontniccs. 
See  "Money  Reoeired" ;  **Work  and  Labor." 
ImpUed  tenani^,  see  *%andlord  and  Tenant" 

Parttcviar  modes  ofaStOwiralmo  eontraets. 

See  "Accord  and  Satisfaction";  "Comproouse 
and  Settlement" ;  "Payment" 

I  1.   B^viaitaB  and  nlMltr* 

*A  party  to  obtain  relief  from  a  eonttmct  on 
the  ground  of  mistake  must  show  tl»t  It  was 
mutual,  or  that  the  other  party  knew  <rf  it- 
Wilson  V.  Wyoming  Cattle  &  Dmstmeat  Cou 

(Iowa)  338. 

A  contract  whereby  an  administrator  acrecd 
to  pay  a  claim  against  the  estate  if  tin  idaimant 
would  not  press  it  AeM  not  wldioiit  esoaldentiaa. 
—Blake  ▼.  BoUnaon  <Iowa)  401. 

'Intoxication  anffldent  to  relieve  one  from 
his  contract  obligation  held  sscfa  as  to  render 
him  incapable  of  understanding  the  o! 
the  contract— KnUman  v.  Welben  ^ovn)  44S. 

An  accounting  or  recovery  permitted  fw 
money  parted  with  on  the  faith  of  an  nnlaw- 
fnl  contract  is  based,  not  ou  the  contract,  bji 
iQMn  a  Quantum  meruit  dlaafflmdnc  the  con- 
tract.—White  Star  Lin*  v.  Star  Line  of 
Steamers  (Blich.)  IBS. 

Md  to 
demand 
for  f*T- 
ranoval 
ftebear- 
contract 
(Midi.) 


'  An  instroment  wracnted  by  a  1 
give  the  lessor  Gie  immediate  right  to 
possession  of  the  premises,  and  a  delay 
eral  days  In  brining  an  action  for  the 
of  a  third  person  In  poasesaloD  waa  a 
ance  constituting  a  conidderatlon  Aw 
b|^third  person. — Heinenun  t.  Gana 
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*A  portr  to  an  nnlawf al  agreement  tot  the  Il- 
legal ase  of  ft  liqnor  license  and  the  obtaialog 
ot  protection  from  police  interference  held  not 
entitled  to  recover  payments  made  under  the 
agreement.— Walhler  t.  Weber  (Midt)  T72. 

Evidence  fn  an  action  to  rescind  a  contract 
made  1^  ime  brother  with  another  reviewed,  and 
heU  Hbat  the  elder  brother  snstal&ed  a  qnasl 
paternal  relation  to  his  younger  brother,  espe- 
cially in  view  of  the  yoonger  orother's  extreme 
weakness,  thonsji  falling  short  of  incapacity, 
arising  twam  habltiial  Indulgence  in  intoxicating 
UqiHirs^-ShaTlln  t.  BhevUn  (Minn.)  267. 

niere  la  no  presnmptlon  in  fiduciary  relations 
between  brothere,  especially  where  both  of  them 
are  of  mature  years,  and  the  fmct  of  such  oon- 
Gdential  relations  most  be  affirmatively  eatab- 
Ushed.— Shevlin  v.  Shevlin  (Minn.)  257. 

•Where  confidence  is  repoeed  In  an  elder 
brother,  and  that  confidence  is  abused  so  as  to 
sacrifice  those  interests  which  he  is  bonnd  to 
protect,  sDch  brother  will  not  be  permitted  to  re- 
tain any  undue  advantage  he  may  have  gained. 
— SfaevUn  V.  Shevlin  (Minn.)  267. 

A  provision  of  the  by-laws  of  a  benefit  society 
that  no  will  shonld  control  the  distribution  of 
benefits  held  not  Illanl,  nor  contrary  to  public 

Sillcy. — Thomas  v.  Supreme  Lodge  Knights  of 
tarn  (Wis.)  982. 

A  contract  between  plaintUt  railroad  eom- 

Eaoy  and  P.,  by  which  the  latter  agreed  to 
andle  all  the  former's  freight  at  a  terminal 
point  at  certain  specified  rates,  held  not  void 
for  want  of  mutnali^ — Eastern  By.  Co.  of 
Minnesota  v.  Tuteur  (Wis.)  1067. 

*A  contract  between  plaintiff  and  P.  by 
which  tiie  latter  agreed  to  handle  all  plaintiff's 
freight  at  a  certain  twminal  point  held  not 
void  for  uncertainty  as  to  the  amount  of  freight 
to  be  handled. — Eastern  By.  Co.  of  Minneaota 
T.  Tuteur  (Wis.)  1007. 

I  8.  Ooaatrvetlon  and  oparatim. 

Full  payment  under  a  contract  between  a  com- 
mercial aasoclatlon  and  a  benefit  society  KM 
not  to  cimstltute  a  pument*ot  eommissions 
which  the  secretary  of  the  associaticzi  was 
entitled  to  for  Insurance  procured  under  a  sepa- 
rate contract  with  the  aociety.— Vint  Nat 
Bank  v.  Church  Fedetatiw  of  Amerka  (Iowa) 
57& 

*Where  a  person  contracts  with  another  tor 
the  benefit  of  a  third  person,  the  latter  may  en- 
force it  at  law,  renralesB  of  his  relations  with 
the  first  panon.— Smith  t.  Fflugar  (Wis.)  476. 

Where  a  iwrsm  takes  a  conveyance  of  real 
estate,  agreeing  as  part  consideration  to  pay 
a  debt  to  a  third  party,  sudi  cmtract  cannot 
be  changed  without  m  eoxmat  €i  the  third 
party^Fuu^  v.  Mnrphy  (Wla)  1056. 

Where  a  person  for  a  considentian  agrees 
to  pay  a  debt  to  a  third  person,  the  contract 
created  cannot  be  varied  by  any  agreement  be- 
tween the  immediate  parties  not  consented  to 
by  the  third  person. — Fanning  v.  Murphy  (Wia.) 
1056. 

'Where  a  person  for  a  consldnation  moving 
from  another  agrees  to  pay  a  debt  to  a  third 
person,  the  law  establishes  a  binding  contract 
between  them,  though  such  pMson  had  no  knowl- 
edge of  the  transaction. — ^Fanning  t.  Mnrphr 
(Wis.)  1066. 

i  3.    Beaeiaalom  and  abandoameat. 

A  contract  tor  tbe  purdiaae  of  land  and  tkt 
handling  of  timber  tiienon  Add  not  wholly  ex- 
ecutory, and  tharefbre  not  subject  to  reacisaioa 
because  of  jplaintlflV  brtadL-^oeller  v.  Cook 
(Wia)  lOSfc 


I  4.  Fovf  Mnmamoo  ar  "bMaak. 

naintiffs*  failure  to  notify  defendants  to  be- 

S[n  certain  logging  opvoitiooM  prior  to  a  sped- 
ed  data  Md  to  estop  plaintiffs  frmn  claiming  a 
brsacb  ot  defendants'  contract  to  Im'  during  the 
corrsnt  saaaon.— Mueller  v.  Oook  (Wia)  1(»4. 

CONTRADICTION. 

Of  witness,  sea  "Witnesses,"  1  o; 

CONTRIBUTION. 

Amwy  snretle^  sea  "Principal  and  Surety,**  1 8. 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligenoe."  ||  S,  4. 

Instmctions  in  general  In  actions  for  negU- 

eence,  see  TTrial,"  |  7. 
Of  passenger,  see  "Carriers,"  §  8. 
Of  person  injured  at  highway  crossing  raiload, 

see  "Ballroada.-  14. 
Ofperacm  Injured  by  flowage,  see  "Waters  and 

Water  Orarsea,"  f  2. 
Of  perstm  injured  by  negligence  of  telephone 
cfwipany,  see  "Telegrmms  and  Telephones,'* 


ol  pel 


person  Injured  by  <9eration  of  strsst  rail- 
road, see  "Street  BaUroads  *'  8  2. 
Of  servant,  see  "Master  and  Servant,"  ||  6,  7. 
Of  traveler  on  highway,  see  "Highways,"  |  8; 

"Mnnidpat  Oorporatuoia,"  I  8. 
Order  of  proof  in  SiOtiMi  ras  negUgenoa,  aea 
•Trial,"  I  &  -»"a-^ 

CONVERSION. 

Wrongful  conversion  of  personal  pntpntft  sea 
•Trover  and  Conversion."  . 

CONVEYANCES. 

Contracts  to  conv^,  see  **Vendw  and  'Pnr- 

diaser,"  I  4. 
In  fraud  ol  creditors,  sea  **FraQdulait  Oonvsy- 

ances." 
In  trust,  see  "Trusts,"  |  1. 
Biters,  see  "Begistera  of  Deeds.** 

Obmwifanees       or  to  porttoulor  oEassss  q/' 
portle*. 

See  "Husband  and  Wife,"  |  8. 

Portleular  elossM  qToonvevcmoss. 

See  ••Assignments";  "Assignments  for  Benefit 
of  Creditors**;  •'Chattel  MortKagea"s*l>eeda'*; 
"Mortfaiaa.'* 

CORONERS. 

Prosecution  Cor  Calae  jretensca,  sea  "False  P»- 

tenses." 

Under  Onnp.  Laws,  f  11,828,  approval  by 
circnit  court  of  corouer's  claim  for  expenses  ot 
Inquest  AsM  not  a  judgment. — ^People  v.  Holf- 
nann  (Mteh.)  83& 

CORPORATIONS. 

Saa  "Assoolatlona." 

Determination  of  rights  of  fire  companies  by 

injonctlons.  see.  "Injunction,"  |  2. 
Discovery  a^inst  corporation,  see  "Dlsoovery,*^ 

Esti^pel  0^  by  acquiescence,  see  "Bstt^fpel," 

Fraud  in  Issos  ot  corpwata  bonds,  saa  "Fraudu^'* 
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Qao  warranto,  see  "Qao  Warranto.** 

KIghta  ai  to  trade-names,  aea  "Trade-Markt 

and  Trade-Names,"  $  1. 
Bight  to  sue  for  libel,  see  "Libel  and  Slander," 

IS. 

Taxation  of  corporatlooa  and  corporate  prop- 
erty, we  "Taxation,"  §|  2,  3.  5. 

Portteutor  doMes  ctf  corporotlone. 

See  "Building  and  Loan  ABSOciationa" ;  "Ex- 
changes" ;  ^'Municipal  Corporations" ;  "Be- 
ligiouB  Societies" ;  "Street  Railroads." 

Banks,  see  "Banks  and  Banking." 

Insurance  companies,  see  "Insnrance.'* 

Telegraph  and  telephone  companies,  see  "Tele- 
graphs and  Telc^iDODes." 

I  1.  Ineorporatlom  And  ovsanlaAtiom. 

*A  promoter  of  a  mutual  benefit  association 
Md  indiTlduallr  liable  on  a  contract  to  paj 
plaintiff's  assignor  certain  commissions  for  otv- 
taining  insurance  which  the  association,  sab- 
seQuentiy  organized,  was  prohibited  by  law  from 
paying. — First  Nat.  Bank  v.  Church  FederatioD 
of  America  (Iowa)  578. 

*An  unconatitutional  act  of  the  Legislature 
is  not  a  sufBcient  basis  for  a  corporation  de 
facto.— Huber  t.  Martin  (Wis.)  H»l,  1185. 

Where  'a  mutual  insnranoe  company  i*  re- 
organized on  the  stock  plan  ander  a  law  au- 
thorizing it,  and  the  business  is  continued  os- 
tensibly by  the  new  creation,  if  the  attempt  Is 
fruitless  because  of  the  enabling  act  being  void, 
such  amtinoed  budnese  is  to  be  rewded  as 
really  that  of  the  old  corp(natlon.r--Huber  t. 
Martin  (Wis.)  1031,  113S. 

*The  law  that  corporate  existence  cannot  be 
Inquired  into,  except  by  Judicial  proceedings  in 
the  name  of  the  state,  does  not  apply  to  a  pre- 
tended, but  not  even  a  de  facto,  corporation. — 
Huber  t.  Martin  (Wis.)  1031, 1136. 

I  2.   Capital,  atoek.  and  dtTideade. 

In  an  action  to  cancel  certain  shares  of  stock 
of  plaintiff,  which  were  issued  to  defendant, 

on  the  ground  that  the  consideration  therefor 
wholly  failed,  evidence  Acid  to  sustain  conten- 
tion of  plaintiff. — Hillside  Cemetery  Ass'n  v. 
Holmes  (Minn.)  905. 

f  3.   Menben  and  etookholdera. 

A  stockholder  of  a  corporation  who  was  such 
at  the  time  of  its  insolvency  was  liable,  in  an 
independent  action  by  the  receiver  of  the  coriKt- 
ration,  without  making  one  to  whom  he  had 
subsequently  transferred  the  stock  a  party. — 
Tiffany  v.  Glesen  (Minn.)  901. 

Where  a  complaint  states  facta  Bufflcient  to 
establish  a  stockholder's  liability  by  reason  of 
his  ownership  of  stock  at  the  time  when  the 
corporation  was  insolvent,  such  Issue  Is  not 
waived  by  the  additional  allegation  that  the 
stock  had  subsequently  been  transferred. — Tiff- 
any V.  Qiesen  (Minn.)  901. 

Where  a  stockholder  transferred  his  stock  in 
nod  faith  after  the  ineolTency  of  the  company, 
ft  was  error,  in  an  action  to  enforce  his  liability, 
to  dismiss  the  same  on  the  ground  that  plain- 
tiff  bad  abandoned  his  cause  of  action  by  fail- 
ing: to  prove  the  transfer  of  stock  as  alleged. — 
Tiffany  v.  Glesen  (Minn.)  901. 

*Any  member  of  a  mutual  Insurance  com- 
pany, suing  for  hinuelf  and  others  similarly  in- 
terested, may  Invoke  eqnlQr  Jurisdiction  to  re- 
dress or  prevent  any  wrong  Injuriously  af- 
fecting the  property  rights  of  the  corporation, 
when  its  officers  will  not  move  appropriately  to 
that  end.~Huber  v.  Martin  (Wis.)  1(«1,  1135. 

I  4.    Cevporate  powers  and  liabilltiea. 

*Act  of  ivesident  of  corporation  In  ezecutlnff 
a  certain  contract  held  binding  on  the  corpora- 


tion.— ^W.  O.  Johnson  &  Sons  r.  Dea  Moines, 
I.  F.  &  N.  By.  Co.  aowa)  509. 

*BaiIdiug  and  loan  association  held  to  have 
recognised  a  certain  person  as  agent,  so  that 
payment  of  money  to  bim  was  a  payment  to 
the  assodation. — SeUenbeicer  t.  Oakaloosa  2^a- 
tional  Buildlnf,  Loan  &  InTestmeat  Aas'n 
(Iowa)  836. 

Whether  the  general  local  manager  of  a 
foreign  corporation  had  power  to  purchase  a 
dynamo  for  the  corporation*!  lighting  plant  Jkeld 
for  the  Jury. — Grand  Bapids  Electric  Ca  t. 
Walsh  Mfg.  Co.  (Mich.)  1. 

Plaintiff  held  not  entitled  to  recover  for 
breach  of  a  contract  to  let  a  inririlwe  which 
he  knew  was  entered  into  on  d^eadan^s  be- 
half by  its  agent  without  authority,  and  never 
ratieed.— Bwlin  r.  Belle  lale  Scenic  Bj.  Co. 
(Mich.)  130. 

Stockholders  of  a  corporation,  having  sold 
their  stock  to  S.,  who  purchased  for  the  benetit 
of  defendant  company,  held  not  in  privity 
with  defendant,  so  as  to  entitle  them  to  main- 
tain, an  action  atralnst  it  on  the  contract. — 
O'Brien  v.  Dunn  Iron  Min.  Go.  (Mich.)  133. 

An  agreement  between  corporations  operat- 
ing distinct  lines  of  steamers  to  pool  earuiuRs 
and  divide  net  profits  held  not  to  create  a 
partnership. — White  Star  Line  v.  Star  Line  of 
Steamers  (Mich.)  135. 

*Notice  to  a  corporation  to  bind  it  must  be 
to  an  i^ent  acting  within  bis  authority,  and 
must  concern  some  matter  which  it  is  his  duty 
to  communicate  to  his  principal. — Robertaw 
Lumber  Co.  v.  Anderson  (Minn.)  972. 

President  of  mining  corporation,  who  Is  act- 
ing for  corporation  in  securing  patents  for  its 
mining  ground,  may  bind  the  corporation  by 
contracts  necessary  to  expedite  the  obtaining  of 
patents.— Wood  t.  Saginaw  Gold  Uin.  ft  MiU. 
Co.  (S.  D.)  101. 

I  5.    InsolvTOor  and  veeel'vera. 

A  stockholder  of  a  corporation  held  not  en- 
titled to  complain  of  the  receiver's  manner  of 
conducting  the  business  of  the  corporation.— 
Jordan  v.  Electrical  Supply  Co.  (Iowa)  160. 

i  6.  Keiaoorporatlom   and  rooggmmlaa- 

tlOB. 

A  petition  by  a  dissenting  bondholder  of  a 
corporation  held  to  show  that  plaintiff  was 
bound  by  a  reorganization  agreement. — Oewell 
T.  City  Water  Supply  Co.  (Iowa)  1016. 

A  bcKadholder  of  a  corporation  held  not  enti- 
tled to  object  to  an  additional  levy,  made  by  a 
reorganization  committee,  for  reasonable  expen- 
ditures, necessary  to  preserve  the  company's 
property  and  protect  Its  franchise. — Cowell  r. 
City  Water  Supply  Co.  (Iowa)  1016. 

Organization  of  a  new  corporation  ander 
the  laws  of  a  state  selected  by  a  reorganization 
committee  wonld  be  presumed  valid  under  the 
reorganization  agreement,  whether  the  laws 
of  such  state  were  the  same  as  those  of  Iowa 
or  not — Cowell  v.  City  Water  Supply  Co. 
(Iowa)  1016. 

A  bondholder  not  entitied  to  object  to  an  en- 
lai^ement  of  power  in  a  reoncanised  corpora- 
tion orBBnizea  under  a  bondholder's  agree- 
ment.—Cowell  T.  City  Water  Supply  Co.  Gowa) 

loia 

Plaintiff  held  not  entitied  to  object  to  the 
pooling  of  the  stock  of  a  reorganised  corpora - 
tion  until  its  pnqierty  became  seU-snmKHting. 
as  provided  bythe  plan  of  reornnliatioiLr— Gow- 
eU  v.  City  water  Supply  Go.  <Iow^  101& 

BtocUu^rs  of  a  new  corporation  M4  not 
necesury  parties  to  a  suit  by  a  stoclflioMT  of 
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a  previoaily  exiatioK  corporatloD  to  enforce  hU 
rights  against  the  new  corporation. — Sparrow 
T.  B.  Bonent  ft  Sons  (Mich.)  881. 

Organization  of  new  corporation  to  take  over 
the  assets  of  an  exlsthig  company  In  such  a 
manner  as  to  shut  out  a  preferred  stockholder 
in  that  company  Aeld  a  frond  as  against  mch 
stockholder. — Sparrow  t.  B.  Bement  &  Boom 
(Mich.)  8S1. 

Formal  regularity  of  the  acquisition  bj  a 
new  corporation  of  the  assets  of  an  existing 
corporation  held  not  to  protect  the  new 
corporation  against  the  enforcement  of  the 
rights  of  a  defrauded  stockholder  in  the  existing 
corporation. — Sparrow  r.  B.  Bement  ft  Sons 
(Mich.)  881. 

*The  Legislature  may  alter  or  amend  the 
charter  of  a  corporation,  but  cannot  appropriate 
its  property  without  the  consent  of  all  of  its 
members,  either  to  its  own  use,  or  that  of 
a  private  party,  though  such  party  be  a  suc- 
cessor corporation^ — Buber  t.  Martin  (Wis.) 
1031,  1135: 

B  T>    IHsoolmtlom  mnA  f orfaitara  of  fnuo* 
oUae. 

*The  supposed  common-law  rule,  that  upon 
the  termination  of  a  corporation  its  debts  be- 
come extinguished,  its  realty  reverts  to  the 
grantors,  and  its  personal  property  goes  to  the 
sovereign,  if  it  ever  existed  in  fact,  is  wholly 
obsolete,  ezcejrt  aa  to  purely  public  corpora- 
tions.—Huber  v.  Martin  (Wis.)  1031,  1135. 

CORRECTION. 

Of  assessment  of  taxes,  see  "Taxation,''  i  8. 
Of  court  records,  see  "Courts,"  |  2.  _ 
Of  irregularities  and  errors  at  trial,  see  'rTrlal.'' 
113. 

CORROBORATION. 

Of  prosecutrix  <m  proaecatlon  for  Incest  oee 

•In 


cest. 


COSTS. 


Allowance  to   personal   representatives,  see 
"Executors  and  Administrators,"  {  3. 

In  parUcular  actions  or  jrrooeedingt. 

See  "Partition,"  §  1. 

Election  contests,  see  "Elections,"  «  4. 

For  partnership  accounting,  see  "Partnership," 

I  1.   Hatnre,    KzOTmds,   and   estent  of 
rislkt  In  ceaeral. 

*The  award  of  ctfsto  is  within  the  sound  dis- 
cretion of  the  trial  court. — Briere  t.  Searls 
(Wis.)  817. 

I  S.  On  appeal  or  error,  and  on  new 
trial  or  motion  therefor. 

*An  argument  on  appeal,  called  an  answer 
to  appellant's  r^ly,  will,  on  motion  of  appel- 
lant be  strickm  from  the  record,  and  the  costs 
thereof  taxed  against  appellant. — Anundsen 
T.  Sundard  PrinUng  Co.  (Iowa)  424. 

*Co8t  of  printing  unnecessary  additional  ab- 
stract taxed  to  appellee. — Blumenthal  T.  Unim 
Electric  Co.  (Iowa)  688. 

I  3.  FaTBMet  and  ramadlaa  fo»  oolleo- 
tion. 

*The  common-law  rules  making  the  paym^t 
of  coats  in  an  action  dismisaed  a  preregulaite  to 
the  proaecution  of  another  is  one  wnich  the 
court  in  its  discretion  may  or  may  not  apply. — 
Yates  V.  Jones  Nat.  Bank  (Minn.)  287;  Outcalt 

Same,  Id. ;  Mosher  r.  Same,  Id. ;  Yates  v.  Bai- 


ley, Id. ;  Outcalt  T.  Same,  Id. ;  Mosher  Same, 
Id. :  Yates  v.  Bank  of  Staplehurst.  Id. ;  Outcalt 
T.  Same,  Id. ;  Mosher  v.  Same,  Id. ;  Yates  v.  Utfca 
Bank,  Id.;  Outcalt  t.  Same.  Id.;  Uooher  t. 
Same,  Id. 

CO-SURETIES. 

See  "Principal  and  Surety."  1  3. 

CO-TENANCY. 

Sea  "Tenancy  In  Common." 

COUNCIL 

See  '^Municipal  Ckurpoiations,"  1  8. 

COUNTERCLAIM. 

Sm  *'Sat-Off  and  Counterclaim." 

COUNTIES. 

See  **Mnnldpal  CJorporations." 

Appointment  of  officers  in  general,  see  "Of- 
ficeni,"  §  1. 

Authority  of  county  board  to  contract  for  col- 
lection of  taxes,  see  "Taxation,"  |  ft. 

Authority  of  county  board  to  correct  tax  aa- 
aessmenta,  see  "Taxation,"  t  8. 

Laws  impairing  obligation  of  contracts  of,  see 
"Constitutional  Law,"  {  5. 

Liability  for  damages  from  defective  bridge,  see 
"Bridges,"  ^  1. 

Liability  for  mjuries  from  defects  on  highways, 
see  "Highways,"  %  8. 

Powers  or  county  board  relative  to  health  reg- 
ulations, see  "Health,"  S  1. 

I  1.    GoTerament  and  offioers. 

Oide,  I  491,  does  not  authorize  the  board  of 
supervisors  to  directly  employ  a  clerk  to  make 
up  or  compile  a  delinqneot  tax  list. — Massie  t. 
Harrison  County  (Iowa)  507. 

Where  a  clerk  is  employed  by  the  county 
treasurer  to  make  up  or  compile  a  delinquent 
tox  list,  compensation  can  onl:^  be  allowed  as 
authorized  by  statate. — ^Massie  r.  Harrison 
County  (Iowa)  807. 

Under  Comn.  Laws  1807,  ^  2476,  2484,  and 
rules  of  the  DOard  of  supervisors  of  Saginaw 
county,  hdd  that  a  resolution  allowins  a  circuit 
Judge  extra  salary  could  be  reconsidered  only 
on  a  vote  of  the  majority  of  all  the  saxwrvisora 
elect— Beach  v  Kent  (Mich.)  867. 

The  discretion  given  by  Rev.  Codes  1809.  $ 
2081,  to  county  commissioners  to  determine  the 
compensation  to  be  paid  treasurer's  clerk,  will 
not  be  reviewed  by  the  courts. — Jacobson  v. 
Ransom  County  (N.  D.)  H07. 

The  necessity  of  clerk  hire  by  a  county 
treasurer  and  the  compensation  to  be  paid  by 
him  are  matters  within  the  discretion  of  the 
county  commissioner,  under  Rev.  Codes  1809. 
I  2081.— Jacobson  r.  Ransom  (Scanty  (N.  1>.) 
1107. 

*A  county  Is  not  liable  to  the  county  treasurer 
for  money  expended  by  him  for  clerk  hire  in 
excess  of  the  compensation  fixed  by  the  county 
commissioners,  under  Rev.  Codes  1809,  § 
2081.— Jacobson  y.  Ransom  County  (N.  D.) 
1107. 

t  X.  Fiscal  managemant,  publlo  debt, 
seawrl'ttas*  and  tucanon. 
Laws  1899,  p.  44,  c.  41,  i  3,  held  to  limit  the 
county  tax  rate  to  eight  mills  for  all  purposes, 
and  not  merely  to  limit  the  rate  prescribed  for 
the  sinking  fund. — Fremont.  E.  &  M.  V.  fir.  Oo. 
V.  Pennington  County  (8.  D.)  820. 
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COUNTY  BOARD. 
COURT  COMMISSIONERS. 

Act  Mtabliitalng  Jarenik  ooort  u  affeetiDf, 
Bee  "Infuitt?^!  1. 

COURTS. 

Amendment  of  statote,  see  "Statntee,"  I  4. 
Applicability  of  statute  relatlog  to  change  of 

venue  to  county  court,  see  "Veno^"  1 1. 
Oontempt  of  court,  see  "Cmtempt.'' 
Judges,  see  "Judges." 

Jadfcial  power,  see  "Constitutional  Law,**  i  2. 
Justicea'  courts,  see  "Justices  <tf  the  Peace.*' 
JuTenile  courts,  see  "Infants."  f  1. 
Partial  InTalidit;  of  statute,  see  ''Statutes,"  {  1- 
Presumption  as  to  jurisdiction  of  court  ren- 
dering forelni  Judgment  see  "Jadgmeat."  i  11. 
Review  of  dedsiiHis.  see  ''Appeal  and  Brror/* 
Right  to  trial  by  jury,  see  "Jury,"  j  1. 
Title  of  statute,  see  ''Statntes."  {  8. 
THal  by  court  without  jury,  see  "Trial,''  I  12. 

Juritdietion  of  particular  aotiont,  vnMeiinga, 

or  tub}eci$. 
See  "Criminal  Law,"  i  2 ;  "Divorce,"  {  8. 
Direction  of  payment  in  violation  of  gamish- 

ment  judgment,  see  "Garnishment,"  I  4. 
Interstate  commerce,  see  "Commerce,"  |  1. 
Naturalisation,  see  "Aliens,"  S  1. 
Settlement  of  estates  of  decedents,  we  *'Bxecn- 

tots  and  Administrators,"  {  7. 

I  !•  Hftture,  ojctent,  and  wterolM  of  J«- 
riadlotlon  in  g^MmmJL 
*Where  a  court  is  without  jurisdiction  In  an 
action,  it  can  make  no  binding  adjudication 
therein.— Oaar,  Scott  &  Co.  v.  Taylor  (Iowa) 
125. 

S  X.   EstabllsluBeiit,   orcftslaatlWB,  amd 
proeednro  In  (eneraL 

Acts  1905.  No.  70.  held  not  to  be  sustained 
as  a  provision  for  estabUalimait  at  a  municipal 
court— Attomer  General  t.  Loomts  (Ulch.)  4. 

Const,  art  6.  I  19,  held  not  to  prohibit  Legis- 
lature from  malkiog  other  officers  than  those 
therein  named  conservators  of  the  peace. — 
Attorney  General  v,  Loomis  (Mich.)  4u 

Where  a  party  relies  on  an  order  of  the  dis- 
trict court  which  the  record  does  not  disclose 
he  must  apply  to  that  court  for  a  correction  of 
the  recordi— Barker  Co.  t.  Central  West  Inv. 
Co.  (Neb.)  9B6. 

i  3.  Oowts  of  s«b«m1  orlclaal  J«riadlo- 
tlon. 

*The  district  court  is  a  court  of  gueral  jurl»- 
dlction,  and  may  And  its  original  process  to  any 
part  of  the  state  unless  restricted  therein  by 
statute.— Bagw  t.  Sagw  (Neb.)  686. 

S  4.  Cwta  of  limited  or  laf ariov  Jwls- 

dioUoB. 

Const,  art  6.  S  18,  held  not  to  prohibit  Legisla- 
ture from  giving  municipal  courts  jurisdiction 
there  given  to  justices  of  the  peace.*— Attorney 
Generu  v.  Loomli  (BUdL)  4. 

COVENANTS. 

In  Insurance  poUdes,  see  Insnnmce,"  i  6. 

I  1.   Performanoe  or  breaofc. 

*Vendee  of  a  building  held  entitled  to  recover 
under  the  warrant  for  certain  fixtures  in  a 
storeroom,  permanent  in  character,  and  be- 
loi^ng  to  a  tenant— BnUard  v.  Hopkins  (Iowa) 


COVERTURE. 

Sea  '^uband  and  Wife." 

CREDIBILITY. 

Of  Witney  ■»  '*WItne«e>,"  |  (L 

CREDITORS. 

See  "Assignments  for  Benefit  of  Oradltors": 

"Bankruptcy";  "Creditoitf  Snit";  "FraadB- 

lent  Ocmveyanoes." 
flnforconent  of  dalms  of  crediton  againr 

homestead;  see  "Homestead,**  {  3. 
Bvidence  to  establish  trust  in  conveyance  fma 

debtor  to  creditor,  see  "Trusts,"  f  1. 
Of  intestate,  see  ''Descent  and  DiatribatMo." 

I  S. 

BemediM  against  surety,  sea  Trineipal  sad 

Surety,"  |  2. 
Bights  and  remedies  of  surety,  aea  "Pclndpal 

and  Surety,"  S  3. 
Bights  as  to  chattel  mortgage  by  d^tor,  mt 

^Chattel  Mortgages,"  f  4. 
Satoo^tloa  to  ngabi  of  creditor,  aee  "Sobro^ 

CREDITORS'  SUIT. 

Remedies  In  cases  of  assignments,  see  "Aarign- 

ments  for  Benefit  of  Creditors,**  |  8. 
Remedies  in  cases  of  fraudulent  conv^^nces, 
see  "Fraudulent  Conveyances,"  |  3. 

*As  a  party  cannot  maintain  a  creditor's  snii 
until  his  claim  has  been  reduced  to  jadgmeot. 
until  judgment  is  obtained  limitaticoa  will  not 
run  against  toeh  a  suit — ^Ainswwth  t.  Boid)si 
(Nek)  MS. 

CRIMINAL  UW. 

See  "Ball,"  f  1 1  "Jury" ;  "Witnesses." 

Compensation  of  sheriff  in  criminal  cases,  see 
"Sheriffs  and  Constables,"  I  2. 

Outviction  of  offense  Included  in  that  charged, 
see  "Indictment  and  Information,"  |  8. 

Indictment  information,  or  complaint,  aea  "In- 
dictment and  Information." 

P<sTtiaulaTOff«fi»e». 

See  "Adultery" ;  "Ar«>n" ;  "Assault  and  Bat- 
tery"  S  2:  "Burglan":  "Contempt";  "TJis- 
orderly  House";  "Embesslemoit'* ;  "Falae 
Pretenses";  "Forgery" ;  "Homidd^;  -In- 
cest" ;  "LarcenVl:  "Baptf* ;  "BMberf* ;  "Se- 
duction," I  1  ;^eapona." 

Aband<mnient  <tf  wife,  see  ^'Husband  and  Wife," 
I  4. 

DmnkennesK  see  "Dmnkarda." 
Offenses  against  election  laws^  aee  "Baectkas," 
6. 


OffffliseB  against  liquor  lawsi  see  *'Inti»ieating 

Liquors,''  8{  4,  5. 
Offenses  against  Sunday  "Smulay.*' 


Practicing  medicine  without  licdia^  aee  "niysi- 

cians  and  Sntgeons." 
Violations  of  municipal  ordinances^  aee  "Ko- 

nicipal  CoitKtrations,"  i  6. 

I  1*  iTatnre  and  alamenta  of  artnaa  wsd 
dof  enses  in  (omMal. 

•Malice  defined.— SUte  T.  Wiltiog  (Iowa)  89Gw 

i  8.  JmriadletUtt. 

The  municipal  court  of  the  dty  of  BCInneapo- 
lis  has,  ander  Municipal  Court  Act  (Special 
Laws  1874.  p.  862,  c.  141).  |  1,  jorisdledm  to 
hear  all  criminal  cases  arising  in  or  triable 
within  the  city  where  the  punlshmept  cannot 
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exceed  a  fine  of  $100  or  90  dan  imprlMuimest.— • 
State  T.  Marduiak  (Minn.)  06S. 

I  8.  V«B««. 

*Wb6re  Uw  poopla  ct  a  coanty  an  m  preja- 
dicpd  acainat  deteodaiit  that  there  ia  raaMoa  to 
believe  that  he  cannot  <d»talu  a  fair  trial,  he  fa 
entitled  to  a  Change  (tf  jmnAi — ^Locaa  ▼.  State 
(Neb.)  976. 

*The  trial  court  caanot  deny  a  change  of 
▼enae  where  there  is  such  a  prejadice  among  the 
people  or  such  a  firm  convlctioD  of  accnaed's 
goilt  that  he  cannot  obtain  a  tatr  CrlaL— Lncaa 

V.  State  (Neb.)  976. 

Facts  keid  not  to  show  an  abuse  of  discretion 
in  a  change  of  venue  warranting  the  exercise  of 
the  mperintending  Jurisdiction  ol  the  Snprame 
Court — Murphy  t.  IMstrict  Court  of  mghth  Ju- 
dicial Diet.  (N.  D.)  728,  784. 

Under  Ber.  Codes,  H  8m  8112.  regulating 
changes  of  renue  In  criminal  cases,  the  lovaidins 
judge  is  not  limited  in  selecting  a  place  of  trial 
to  adjoining  counties  or  judicial  districts. — Mnr* 
pby  T.  Dtatrict  Court  of  Bighth  Judicial  Dlst 
Tn.  D.)  728,  7S4. 

Where  a  change  of  place  of  trial  is  obtained 
because  of  legal  prejudice,  the  daty  of  selecting 
the  place  of  trial  rests  exclusively  on  the  pre- 
Biding  judge. — Murphy  t.  District  Court  of 
Eighth  JnSeial  Diet  (N.  D.)  728.  784. 

Statutes  relating  to  change  of  venue  in  crimi- 
nal cases  hetd  required  to  be  liberally  construed. 
—City  of  Sioni  Falls  ▼.  Neeb  (S.  D.)  735. 


police  justice 
ordinance  held  entitled  to  a  change  of  venue 
on  account  of  the  pr^udice  of  the  justice. — 
City  of  Sioux  Falls  t.  Neeb  (&  D.)  736. 

I  4L  VreUmlnary  oomplaiat.  afldavltt 
vrarrantf  eujninatloai,  eommlt* 
rnent.  «]id  mummaary  triaL 

tTnder  Code  Supp.  1902,  S  2540  et  seq.,  the 
combining  of  a  number  of  offenses  for  unlaw- 
fully taking  fish  in  an  informatiou  before  a 
jusUce  of  the  peace  held  not  violative  of  Const, 
art  1,  I  U.— State  v.  Denhardt  (Iowa)  385. 

The  adjournment  of  a  prdimlnary  examina- 
tion by  a  justice  of  the  peace  for  more  than 
three  days,  in  violation  of  section  7964,  Rev. 
Codes  1899,  is  not  Invalid,  ao  as  to  render  the 
subsequent  examination  a  nulU^,  nolesa  at  haa 
actually  prejudiced  the  defendant — State  r. 
Foster  Qf.  D.)  983. 

I  5.  AnmlssiBemt  and  pleas*  and  >u>Uc 
prosMvl  ttr  dlMaatlBaaiuM. 

On  a  prosecution  under  Oomp.  Laws,  1 11,484, 
held  error  for  the  court  to  have  convicted  de- 
fendant on  a  plea  of  guilty,  instead  of  aup- 
planting  the  plea  of  guilty  by  one  of  not  guil^, 
and  putting  defotdant  on  triaL — ^People  t.  8co- 
fleld  (MI^  010. 

I  6.  Evldemo*— JvdlelsJaotlee* 

•In  a  criminal  prosecution,  Aewl  that  Su- 
preme Court  would  take  judicial  notice  that 
the  place  where  the  crime  was  alleged  to  have 
been  committed  was  within  the  jurisdiction  of 
the  trial  court—State  T.  Arthur  (Iowa)  4SZ. 

I  7>  —  Faota  la  laave  and  relevant  to 
isaneSf  and  ves  (estse. 

Motives  of  prosecutiog  witness  cannot  be 
considered  in  detwmlnlng  the  guilt  or  innocence 
of  defendants— State  t.  Jackaon  (Iowa)  61. 

On  a  lavsecutiOB  for  murder,  flia  Identifica- 
tion of  a  rod,  introdnced  in  evidence  as  the  rod 
with  which  defendant  strnck  deceased,  held 
anf&denti— Stata  t.  Seezy  (Iowa)  611. 


A  statement  that  defsndaut  shot  the  de- 
ceased and  herself,  made  by  a  party  other 
than  the  deceased,  but  who  was  mortally 
wounded  at  the  time  of  the  homicide,  hetd 

{iroperly  received  in  «Tid«noaK»8tate  Wll- 
iams  (Minn.)  266. 

I  8*  Otkar  oMtmwmm,  and  akaraotar 

of  aoonaed* 

*0n  a  trial  for  vagrancy,  testimony  of  police- 
men that  defendantrs  reputation  was  that  of  a 
pickpocket  was  inadmisuUe. — State  t.  McFar- 
land  (Minn.)  187. 

On  trial  of  one  charged  with  rape,  evidence 
of  an  attempt  of  the  accused  to  commit  a  simi- 
lar crime  on  another  person  is  inadmissible. — 
Nlekollaack  r.  State  (Neb.)  886. 

*0n  a  prosecution  for  taking  Indecent  liber- 
ties with  a  female  child,  it  was  proper  to  admit 
evidence  as  to  indecent  iiba-ties  with  the  child 
a  short  time  prior  to  the  crime. — Grabowskl  v. 
State  (Wis.)  806 

i  8.         Katealall^  aad  ooaspotamajr  la 
seaovaL 

*In  a  criminal  uosecutlon,  defendant  AeZd 
to  have  waived  objection  to  evidence  that  his 
shoes,  which  ho  had  voluntarily  delivered  to 
the  officers,  corresponded  with  tracks  found 
near  the  scene  of  the  offense. — State  t.  Arthur 
(Iowa)  422. 

•Where  accused  on  his  direct  examination 
testified  as  to  a  transaction  between  himself  and 
bis  wife,  he  could  not  complain  of  witnesses  in 
rebuttal  testifirlng  to  tbe  same  tnuuactlon.— 
Orabowski  v.  State  (Wia.)  806. 

i  10*  ^—  Best  and  soeoadavy,  aad  do- 
■aoaatratlTO  ovldeaee. 

In  a  proaeention  fbr  obtaining  in-operty  by 
false  representations  by  defendant  aa  to  his 
indebtedness,  statements  made  hy  defendant 
as  to  what  property  was  lududed  in  mortgages 
made  by  him  were  admissible. — State  v.  Jack- 
son (Iowa)  61. 

Testimony  of  a  justice  of  the  peace  as  to  repu- 
tation ftflid  admissible  on  a  proaeention  tor  kew- 


241. 


Sll.        Admiaaloaa»  doolaratloBa,  aad 
bearaay. 

On  a  prosecution  for  selling  liquor  to  a  cer- 
tain person,  a  question  put  to  defradaut  on 
crossrexamiuatioiL  as  to  whether  an  action 
brought  against  olm  by  the  wife  of  such  per- 
son for  damages  for  Injuries  sustained  by  the 
huslmnd  while  intoxicated  oo  liquor  purchased 
from  defendant  was  settled,  held  improper. — 
State  T.  Oampbell  (Iowa)  396. 

*0n  a  trial  for  homicide,  a  statement  of 
decedoit  Jkeld  admissibla  because  made  In  the 
presence  of  aceuaed. — State  t.  Whltnali  (Iowa) 

432. 

In  a  prosecution  for  false  pretenses,  affidavit 
made  by  defendant  for  a  continuance,  In  which 
he  stated  what  he  expected  to  prove  by  an 
absent  witness,  held  aAnlssible  against  him. — 
People  T.  Hofinann  (Mich.)  838. 

In  a  prosecution  for  rap^  a  family  bible  for- 
merly bielouglng  to  the  prosecutrix'  deceased 
grandfather.  In  which  the  latter  liad  recorded 
the  dates  of  birth  of  his  own  children  and  also 
of  tbe  prosecutrix  and  her  brothers,  was  compe- 
tent endence  of  the  prosecutrix*  aca. — State  v. 
Hadett  (N.  D.)  617. 

In  a  criminal  case,  certain  evidence  held  prop- 
erly ozclnded  aa  hearsay.— Orabowski  t.  State 
(Wla.)  806. 

In  a  criminal  case,  held  not  error  to  axchkle 
testimony  aa  to  what  any  one  said  in  the  prea- 
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ence  of  di«  complaining  wItneM.^3rabomkI  t. 

State  (WiB.)  806. 

1 12.  —  Aot<  mmd  daolwatioua  of  oon- 

■pirntors  mnd  oe-def oncUmto. 

On  a  prosecutioQ  for  an  awauit  with  intent 
to  maim  and  disfigure,  evideDce  held  too  remote 
to   prove  a  coiuq;dmcgr.F~-State  t.  WhMl«r 

(Iowa)  374. 

In  a  prosecution  for  bar|^ar;f.  eiTidence  of 
conspiracy  between  defendant  and  another  held 
insnffldent  to  joatify  the  admia^on  of  evidence 
counecting  such  other  with  the  crime,  or  to 
justify  mtMnission  on  the  theory  of  conspiracy. 
— State  T.  Arthur  (Iowa)  422. 

In  a  prosecution  for  fumiabiug  a  weapon  to 
a  prisoner  to  aid  in  his  escape,  files  and  pro- 
ceedings against  others  after  the  offense  com- 
mitted bj  d^endant  was  complete  held  inad* 
nUMible.— People  t.  Fox  (Mich.)  1111. 

1 13.  —  Doeumentarr  ovidenoa  snd  ex- 

elnsloa  of  parol  evldeaee  thorelir. 

*In  homicide,  jdiotographs  of  scene  of  crime 
taken  aubaequently  thereto  held  admiistblo  In 
eridence. — State  t.  Bogera  (Iowa)  466. 

Id  homicide,  certain  photographs  held  ad- 
missible in  evidence  aa  bearing  on  the  weight 
to  be  given  to  testimony  of  a  witness,  who  testi- 
fied to  having  seen  defendant  In  a  dlitant  city. 
— State  T.  Rogers  (Iowa)  455. 

1 14.    Oonfeasloiui. 

One  cannot  be  convicted  of  a  felony  on  Us 
own  unsupported  extrajudicial  confea^n. — 
Blacker  r.  State  (Neb.)  302. 

115.    WeicJit  and  aiiAoleiior. 

*A  verdict  of  guilty  is  not  supported  by  the 
evidence  unless  each  element  of  the  crime  ia 
proved  beyond  a  reaaonable  doubL — ^Lncas  v. 
State  (Neb.)  970. 

'There  ia  no  legal  distinction,  so  far  aa 
the  weight  and  effect  to  be  given  to  it  Is  con- 
cerned, Detween  circumstantial  and  ^rect  evi- 
dence, and  It  is  not  error  to  refuse  a  request 
which  diniaragea  It  as  a  speclea  of  evidence. — 
State  T.  f^ter  (N.  D.)  9^/^ 

{  16.  Trial— PrelimliuuT  prooeedlnga. 

*0n  a  trial  for  homicide,  tne  testimony  of  a 
witness  for  the  state  held  rebuttal,  and  prop- 
erly admitted,  though  the  name  of  the  witness 
did  not  appear  on  the  Indictment— State  r. 
Whituah  (Iowa)  432. 

'Though  witnessea'  names  are  not  on  the  In- 
dictment, held  the  state  may  b«  allowed  to  use 
them.— State  v.  Oambron  (S.  D.)  241. 

1 17.    Gonrae  a&d  ooadnet  of  trial  Im 

generaL 

*It  is  proper  for  the  trial  judge  to  ques- 
tion witnesses  whenever  be  deans  necessary,  but 
the  right  should  be  cautiously  exercised,  so  aa  to 
avoid  giving  expression  directly  or  Indirectly  to 
any  opinion  on  the  merits  of  to*  case. — State  v. 
Haziett  (N.  D.)  617. 

Misconduct  warranting  a  new  trial  Is  shown 
where  the  trial  judge  unnecessarily  and  repeated- 
ly interrupted  the  cross-examination  of  the 
state's  witnesses  by  questions  and  ranarks 
which  hindered  effective  cross-examination  and 
tended  to  create  the  impression  that  the  trial 
judge  was  convinced  of  Oie  tmthfulneas  of  the 
witness  and  the  merits  of  tha  states  caae^ — 
State  T.  Hailett  (N.  D.)  «17. 

For  the  court  to  atate  in  the  presence  of  the 
jury  that  witnesses  are  unwilling  witnesses  had 
not  error.— Sute  t.  Gambron  (8.  D.)  241. 

On  a  criminal  prosecution,  Jteld  not  error  for 
the  court  to  tell  the  complaining  witness  that 
ahe  need  not  be  afiaU  whva  sworn  as  a  witnesa. 


as  nobody  would  hurt  her. — GrabowsU  t.  State 
(Wis.)  806. 

On  a  criminal  prosecution,  keld  not  error  to 
refuse  to  permit  accused  to  be  *'ri^t  ncat^  the 
complaining  witness  during  her  examination. — 
Orabowski  t.  Stete  (Wis.)  805. 

118.  —  Baeeptitfm  of  eTidesoa. 

A  warning  by  the  court  to  counsel  for  de- 
fendant on.trlu  for  crime  keld  not  prejodlcial. 
requiring  a  reversal  of  a  Judgment  of  couTiction. 
— State  T.  Drake  (Iowa)  64. 

In  a  crinUnal  ease  a  witness  may  testis  as 
to  matters  not  referred  to  in  the  minutes  of  hid 
testimony  before  ths  grand  Jury. — Stat*  t. 

Seery  (Iowa)  511. 

Where  city  directories  were  received  in  evi- 
dence, and  their  contente  placed  before  the 
Jury,  the  fact  that  a  witness  read  from  the 
directories  does  not  constitute  error,  in  the  ab- 
sence of  any  claim  that  a  false  reading  was 
made. — People  v.  Hoffmann  (Mich.)  838. 

*In  a  prosecution  for  Tlolation  of  Bev.  Codes 
1889,  i  7005,  declaring  the  maintenance  of  a 
place  for  the  sale  of  liquor  a  nuisance  held  error 
to  refuse  to  compel  the  stete  to  elect  which  of 
two  transactions  it  would  rely  on.- — State  r. 
Pooll  (N.  D.)  717. 

Where,  in  a  criminal  prosecution,  the  evidence 
for  the  state  tends  to  show  two  independent  of- 
fenses. It  is  discretionary  with  the  trial  court 
at  what  stage  of  the  trial  it  will  compel  such 
election  up  to  the  time  when  the  state  rests  its 
case  ia  the  first  instence.— State  r.  Ponll  (X-  D-) 
717. 

S  19.  —  Objections  to  eTidettoa.  mo- 
tions t«  strike  ent»  «md  axoep- 
tions. 

An  alleged  confession  made  under  duress 
ahould  have  been  wholly  withdrawn  from  the 
jury.— Stete  T.  Willing  (Iowa)  865. 

i  SO.  —  Arguments  and  eomdnet  at 
oonnaeL 

The  court  will  not  control  the  arymnent  of 
the  prosecuting  attorney  to  the  jury  in  a 
criminal  case  'beyond  requiring  him  to  keep 
within  the  record  and  abstain  from  inflam- 
matoi^  ^peals  to  prajndioe. — State  t.  Drake 

A  reference,  by  counsel,  to  the  court,  in  the 
absence  of  the  jnry,  to  the  fact  that  accused 
had  'not  testified  as  a  witness,  was  not  a 
violation  ot  Code,  I  5484,  prohibiting  a  refer- 
ence to  such  fact  during  trial. — State  t.  Beecy 
(Iowa)  6U. 

A  defendant  held  not  entitled  to  complain  of 
tiie  stete's  attorney  in  making  an  offer  of  cri- 
deuce. — Qrabowskl  r.  Stete  (Wis.)  806. 

S  SI.  FrerlHoe   of  evart   mmA  t^rf 

In  Koneral. 

Instruction  as  to  alleged  confessiona  of  de- 
fendant held  erroneous  as  trenching  on  ths 
domain  of  the  Jury.— Stete  t.  Willing  (Iowa) 

356. 

S  SS.  ^—  Heeessltr,  reqsisitea,  aad  avf- 
flolemer  of  Inatmotiona. 

Charge  on  reasonable  doubt  held  not  em- 
neous. — People  Hoffman  (Mich.)  838;  State 
T.  Grant  (S.  D.)  97. 

Instructions  as  to  aliUsg  and  abetting  held 

open  to  erroneous  construcaon. — State  t.  Bart- 
lett  (Iowa)  68. 

Where  a  specific  intent  is  the  gist  of  the 
crime  charged,  and  the  eridence  tends  to  show 
that  defendant  was  drunk,  the  juir  ahould  be 
instructed  as  to  the  effect  of  intoxication  ao. 
the  intent— State  T.  Bennett  (Iowa)  824b 


*  P«^t  aamotated.  See  ^lUbmSf 
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*Iiutmction8  which  are  not  appropriate  to  th« 
caee  made  under  the  ioformation  are  properly 
refnsed.— State  v.  Denhardt  (Iowa)  385. 

On  a  int>seciition  tor  murder,  deceased  having 
been  stmcb  by  an  iron  rod,  an  instnictioQ  as- 
pumlng  that  the  rod  wai  a  deadly  weapon  was 

not  erroneous,  where  the  conrt  correctly  de- 
fined the  term  in  another  instmctlon,  and  left 
the  qnestlon  whether  the  rod  was  such  a 
weapon  to  the  jury. — State  t.  Seery  (Iowa)  511. 

On  a  prosecution  tor  murder,  an  instmctlon 
held  not  erroneous  as  telUDe  the  Jury  that 
they  most  convict. — State  t.  Seery  (Iowa)  511. 

A  request  by  accused  for  an  instructlcm  that 
a  witness  had  changed  his  testimony  without 
giving  a  reason  kelti  properly  refoaeo. — ^People 
V.  Fox  (Mich.)  1111. 

*In  a  prosecotion  for  crime.  It  is  not  error  to 
fail  or  refuse  to  charge  the  law  as  to  circum- 
stantial evidence,  when  the  state's  case  rests  in 
part  upon  direct  erldemce. — State  t.  Foster 
IN.  D.)  98& 

A  charge  held  not  open  to  the  critidsm  of 
discriminating  against  a  single  witness. — Qrab- 

owski  T.  State  (Wis.)  80R. 

In  a  criminal  case,  an  instrnction  that  the 
office  of  evidence  reqiB<:^DjE  Kood  reputation  was 
not  to  raise  a  doobt  of  guUC  but  to  aid  in  soW- 
injr  it  was  not  erroneous.—- QrabowsU  v.  State 
OVis.)  806. 

i  23.  —  Onstody,  ooadnot*  «ad  dellb- 
entlons  of  inry. 

Where  instructions  correctly  state  the  law, 
the  fact  tliat  they  are  given  after  the  jury  has 
retired  will  not  render  them  erroneous,  and  It 
will  not  be  presumed  that  th^  are  given  to 
coerce  a  verdict. — ^People  t.  Hoffmann  (Mich.) 
638. 

^Whether  the  Jury  in  a  capital  case  should  t>e 
permitted  to  separate  during  the  trial  Is  within 
the  sound  discretion  of  the  trial  court. — State  v. 
Williams  (Minn.)  266. 


fiS4. 


trlml  uul  la 


reseiTTktion 
gvooi^a  of 


Motioits  f ov  mew 
rost. 

Acts  of  officers  in  charge  of  Jury  in  criminal 
cause,  held  not  ground  for  new  trial,  in  absence 
of  showing  of  prejudice. — ^People  v.  Hoffmann 

(Mich.)  @8. 

*If  it  affirmatively  appears  that  defendant  in  \ 
a  criminal  case  could  not  have  been  prejudiced 
hy  error  committed  at  the  trial,  It  Is  not 
jcround   for   new  trial. — State  t.  Willtanw 

(Minn.)  266. 

*On  a  trial  for  murder,  that  some  of  the 

jnrors  during  the  trial  read  certain  newspaper 
articles  in  reference  io  the  defendant  Held 
not  ground  for  new  trial.- — State  v.  Williams 
(Minn.)  266. 

S  25.  Jndcaaeat,  sesteaeei  and  final 
eommltmemt. 

TTnder  Pub.  Acts  1903,  p.  168,  No.  136.  9  1 
(Indeterminnte  Sentence  Act),  provision  of 
judgment  of  conviction  purporting  to  fix  maxi- 
mum sentence  in  a  case  where  such  maximum 
is  definitely  fixed  by  law  held  void,  and  to  be 
rejected  as  surplusage. — Ex  parte  Duff  (Mich.) 
138. 

I  20.  Appeal  and  error,  and  eertiorarl— 
Form  of  remedy,  JnrlsdiotlDB,  and 
rlcht  of  review. 

•Under  Rev.  Code  Civ.  Proc.  {  IB,  CJode  O. 
Proc.  1  47».  and  Rev.  Pen.  Code,  S  3-  a  con- 
viction under  Laws  1003,  p.  260,  c  100,  8  7, 
for  peddling  without  a  license,  held  reviewable 
only  bj  writ  of  error. — State  t.  Oram  (S.  D.) 
90. 


S  27.  PraseatatloM  and 

In  lower  court  of 
review. 

'Questions  to  a  witness  are  not  reviewable  on 
appeal  where  no  exceptions  were  taken. — 
Grabowski  v.  State  (Wis.)  806. 

'  *In  order  for  the  Snpr«ne  Court  to  review  a 
particular  portion  of  the  charge,  there  must  be 
a  specific  exception  thereto,  or  the  motion  for  a 
new  trial  must  specifically  point  out  the  objec- 
tionable portion  of  such  cnai^e  as  a  n-ound  up- 
on which  the  new  trial  Is  sought, — Grabowski 
V.  State  (Wis.)  806. 

Exceptions  as  shown  by  a  bill  of  exceptions 
held  too  general  to  warrant  a  review, — Grabow- 
ski V.  State  (Wis.)  806. 

|2S>  —  Record  amd  prooeedlnse  not 
in  record. 

Unless  a  bill  of  exc^itions  is  authenticated 
ae  required  by  law,  the  Supreme  Court  can- 
not consider  It— Miles  t.  State  (Neb.)  801. 

A  statement  in  a  bill  of  exceptions  in  rela- 
tion to  objections  and  exceptions  to  the  admis- 
sion of  testimony  held  too  general  to  be  of  any 
service  on  apiieal. — Gnhowski  v.  State  (Wis.) 
806. 

Under  Sup.  Ct.  Rule  7%  (88  N.  W.  v)  held, 
that  exceptions  to  instructions,  filed  and  made  a 
part  of  the  record  in  the  case  on  appeal,  were 
not  oMn  to  consideration.: — Grabowski  t.  State 
(Wls.5  806. 

120.    Review. 

Where  indictment  was  insufficient  to  sustain 
conviction,  state  held  not  prejudiced  by  er- 
roneous rulings  during  the  trial. — State  v.  Jack- 
son (Iowa)  61. 

Charge  that  an  assault  is  a  threat  to  do 
violenee  to  another  held,  while  not  abstractly 
correct,  not  prejudicial  to  defendant. — State 
V.  Cummlngs  (Iowa)  57. 

Instmctlon  on  assault  and  battery  held  not 
prejudicial  to  defendant — State  t.  Gnmmings 

(Iowa)  67. 

•A  verdict  of  conviction  approved  by  the 
trial  conrt  cannot  be  disturbed  on  appeal  on 
grounds  involving  the  credibility  of  witnesses. 
—State  V.  PlngJ  (Iowa)  68. 

*Failure  to  instruct  as  to  circumstantial 
evidence  in  the  absence  of  a  request  held  not 
ground  for  reversal. — State  v.  Bartlett  (Iowa) 

*Where  there  Is  evidenoe  to  support  conviction, 
it  will  not  be  interfered  wltli  on  appeal.^ — Steto 
V.  Mulbolland  (Iowa)  ill. 

Error  Is  presumed  to  have  bem  prejudicial. 
—State  V,  Wheeler  (Iowa)  874. 

In  a  oiminal  prosecotion,  a  certain  instrnc- 
tion held  not  to  have  cured  the  erroneons  ad- 
mission of  evidence  claimed  to  show  a  con- 
spiracy.— State  T.  Wheeler  (Iowa)  374. 

On  a  trial  for  homicide,  the  error  in  admit- 
ting certain  evidence  held  not  prejudicial. — Stete 
V.  Whitnah  (Iowa)  432. 

Where  the  evidence  is  suffldent  to  justify  a 
conviction  of  rape,  accused  cannot  complain  of 
a  conviction  for  sssanlt  with  intent  to  rape. — 
State  V.  Barkley  (Iowa)  606. 

On  a  prosecution  for  murder,  held  that  there 
was  nothing  prejudicial  to  defendant  in  the 
overruling  of  a  motion  to  strike  out  the  answer 
of  a  witness  to  a  qneedon  as  to  his  testimony 
on  the  coroner's  inquest — State  v.  Beery  (Iowa) 
511. 

On  a  prosecution  for  murder,  deceased  having 
he«i  struck  by  defendant  with  an  iron  to£, 
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even  If  a  certain  rod  iatrodaced  in  evtdence  was 
not  sDfflciently  shown  to  be  the  identical  rod 
used,  held  that  it  served  to  filiow  the  act  of 
defeudant.  and  did  not  prejudice  him. — ■State 
T.  Seery  (Iowa)  611. 

In  a  prosecution  for  false  preteosea  certain 
evidence  held  not  prejudicial. — People  v.  Hoff- 
mann (Mich.)  8Sa 

Permitting  witness  to  explain  written  state- 
meat  made  b;  her  held  not  rerenlble  error. — 
People  T.  Hoffmann  (Mich.)  S38. 

In  prosecntioD  for  falsa  pretenaH»  certain 
testimony  held  immaterial,  but  not  preJudidaJ. 
—People     Hoffmann  (Mich.)  838. 

Determination  of  trial  court  of  question  bas- 
ed on  conflicting  aflidavits  In  support  of  and 
against  a  motion  for  new  trial  in  a  criminal 
case  would  not  be  disturbed  on  appeal. — People 
T.  Hoffmann  (Mich.)  638. 

Where  accused  was  a  witness  in  his  own  be- 
half,  and  the  proeecuting  officer  on  cross-exami- 
nation asked  him  if  he  nad  not  been  guilty  of 
a  similar  rape,  and  other  like  questions,  and 
called  the  person  named  in  connection  with  such 
offense  to  the  witness  stand  to  prove  him  guilty 
of  such  offMue,  the  eonvtctlon  will  be  rerened. 
— NickollsBck  T.  State  (Neb^)  886. 

'Defendant  In  a  criminal  case  Is  not  preju- 
diced by  denial  of  a  continuance  because  of  tbe 
absence  of  material  witnesses,  where  matters  to 
be  proven  are  established  1^  other  evidence  and 
are  uncontroverted. — Lucas  v.  State  (Neb.)  976. 

*The  discretion  of  a  trial  eomt  on  an  appli- 
cation for  a  change  of  venite  will  act  be  dis- 
turbed unless  from  the  laoord  It  Is  clearly 
wrong.— Locas  t.  State  (Neb.)  976. 

•Where,  on  appeal  In  a  criminal  case.  It  ap- 
pears that  the  action  of  the  trial  court  in  per- 
mittinc  leading  questions  was  unwarranted  and 
prejudical  to  defendant,  a  new  trial  will  be 
graBt«d.-^tate  v.  Hadett  (N.  D.)  617. 

Where  a  change  of  venue  has  been  granted 
and  another  county  edected.  It  vrill  be  presumed 
that  the  discretion  of  the  judge  was  properly  ex- 
ercised, and  the  burden  Is  on  one  attacking  it 
to  show  afflrmatiTely  a  case  of  atrase. — Mur- 
phy V.  District  Gonrt  of  Bightfa  Judicial  Dist. 
(N.  D.)  728.  734. 

'Allowing  leading  questions  Mi  reviewable 
Mily  for  manifest  abuse  of  discretion. — State 
V.  Gambron  (S.  D.)  241. 

|aO.         DwtonalMtiom    Mid  dSapMl- 
tioK  of 

*0n  the  state's  appeal  In  a  criminal  ease  the 
Supreme  Court  can  murely  announce  the  law 
for  the  future  guidance  of  trial  coorta,  and 
cannot  reverse  the  case  for  erroneous  ruUngs 
made  to^  tha  trial  eomtr— State  t.  Jackson 
(Iowa)  SI. 

Where  defendant,  erroneously  convicted  under 
Gomp.  Laws,  |  11,484,  brought  error  and  cer- 
tiorari in  aid  tbenoi,  held  that  a  new  trial 
would  be  ordered  as  in  ordinary  cases  of  re- 
versal— People  T.  Scofidd  (ICidL)  OOl 

CROPS. 

Ab  part  of  wife's  aeparate  estate^  eee  "husband 

and  Wife,"  S  2. 
Injuries  by  flowafls,  MS  **Waten  and  Water 
Courses,'^  I  2. 

Where  by  a  lease,  rent  is  reserved  in  a  share 
of  the  crops,  the  landlord  and  tenant  are 
tenants  in  common  of  the  growing  crops,  and 
a  purchaser  of  the  land  pending  the  lease  is 
not  entitled  t»  a  porti<m  of  tlie  crop  belonging 


to  the  landlord  which  had  been  severed  fnKD 
the  realty.— Wendt  v.  Stewart  (Neb.)  550. 

CROSS-EXAMINATION. 

See  •^Itneane,"  |  4. 

CROSSINGS. 

See  '^Iroads,"  9  1. 

Injuries  to  passenger  caused  by  defective  creas- 
ing, see  "Carriers,"  I  & 

CRUELTY, 

Ground  tot  div<H^  see  "Divoros,**  I  1. 

CUSTODY. 

Of  child,  see  '*Divorce,*'J  6;  'infants,"  g  1. 
"Criminal  Uiw.*^  *  " 


Of  jury. 


1  28. 


CUSTOMS  AND  USAGES. 

*Where  a  private  custom  was  pleaded,  eri- 
dence  thereof  was  iaadmlssible  to  restrict  words 
In  an  application  for  a  loan,  without  evidence 
that  defendants  had  knowleoge  thereof. — Glti- 
sens'  State  Bank  v.  Ctwrnbers  (Iowa)  692. 

*A  trade  nsase,  limiting  tiie  signifies  ace  of 
words  In  a  pardcnlar  bndnees  generally,  or  in 

a  p&rticnlar  locality,  held  onenforceable,  unless 
the  usage  la  so  definite  and  general  that  knowl- 
edge by  both  parties  can  reasonably  be  inferred. 
— Citlaens*  State  Bank  t.  Gbambm  (towa)  602. 

DAMAGES. 

See  "Aasault  and  Batfcery"  |  1;  "Death";- 

"Malicious  Prosecution,"  i  8. 
Assault  on  passenger,  see  "Carriera."  |  8. 
Compensation  for  property  taken  toe  puUfe  nae. 

see  "Eminent  Dranain,"  {  1. 
Establishment  <^  hl^way,  see  "Highways.** 

I  2. 

Flowage,  see  "Waters  and  Water  CourseB,**  J  2. 
Wronrtul  conversion,  see  "Trover  and  Con- 
version," I  1. 

BeoowTV  <n  parMeuIar  aetlotu  or  ppooewHngt. 
See  "Trover  and  Oooverslon,"  |  1. 
Condemnation  proceedings,  see  "Eminent  Do- 
main," I  8. 
For  breath  of  warranty,  see  "Sales,"  |  8. 

f  1.  Xeasvre  of  damages. 

On  toeach  ol  a  contractors  agreement  to  han- 
dle a  raUroad's  freight,  tlu  latter  Md  entitled 
to  recover  against  the  contractor's  snretieB  the 
difference  between  the  reasonable  coat  to  It  of 
handling  the  freight  and  the  contract  price  leas 
the  amount  paid  ^  it  fbr  Sunday  labor  and  pay- 
ments to  the  contractor  aftw  breath. — Eastern 
Ry.  Co.  of  Minnesota  v.  Tuteur  (Wis.)  1067. 

{  2.  Imade4««t«  and  eaeesslTe  daasaiges. 

Id  an  action  to  recover  for  personal  injories. 
verdict  of  «7,600  held  not  excessive.— MeCbrd 
V.  MioneapoUs,  St  P.  ft  8.  8.  M.  Bj.  Go. 

(Minn.)  190. 

*In  an  action  for  injuries  to  an  unmarried 
woman  resulting  in  the  loss  of  an  eye,  a  T«rdict 
in  excess  of  ¥6,000  Aeld  excesslTe.— Olwell  t. 

SkobiB  (Wis.)  777. 

*In  an  action  for  injuries  to  a  servant,  re- 
covery of  $3,(X)0  held  not  excessive.— Johnaoii  t. 
St.  Paul  &  W.  Goal  Co.  (Wla.)  10i& 
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5  3.  Pleadlnc,  CTldMiaa, .  «>d  UMMment. 

^Plaintiff  Id  an  actim  for  personal  Injuries 
XeJd  entitled  to  recover  for  mental  angnlsb, 
though  not  alleged. — Ousley  t.  Hampa  (lowaj 

122. 

*Wbere  the  Injariea  to  a  minor  were  claimed 
to  be  permaneat,  proof  of  earning  capadl7 
prior  to  the  accident  hUd  oosQMtent  tn  assess- 
ing his  compensatlat  for  Inuiamnent  of  earning 
capacity  after  majority. — ^Andrewa  t.  Ohicago 

6  G.  W.  Ry.  Co.  (Iowa)  401 

An  Instruction  as  to  recoveiT  Iv  &  husband 
for  loss  of  future  services  of  wife  held  to  direct 
the  finding  of  the  present  valne  of  the  serrices. — 
Clark  T.  City  of  Cedar  Baplds  (Iowa)  651. 

On  a  second  trial  of  an  action  for  personal 
Injuries,  It  was  competent  for  plaintiff  to  prove 
his  physical  condition  after  the  first  trial. — 
Kirdier  t.  Incorporated  Town  of  Larchwood 
(Iowa)  884. 

In  an  action  for  Injuries,  evldenee  as  to  what 
plaintiff's  weight  had  been  before  the  accident 
was  admissible. — O'Dea  t.  Ulcbigan  Cent.  R. 
Go.  (Mich.)  746. 

*In  an  action  for  personal  Injuries,  plaintiff 
is  entitled  to  testis  fully  as  to  her  condition, 
pain,  and  Buffering,  and  its  duration. — O'Dea 
V.  Michigan  Gent  R,  Co.  (Mich.)  746. 

In  an  action  for  Injuries  to  a  child,  erldence 
that  plaintiff's  ancestors  were  long-llTed  held 
ndmlraible  to  prove  plaiatifTt  ezpectancr* — 
Sterling  v.  Union  Carli3de  Co.  (Mich.)  760. 

In  action  to  recovw  tor  personal  Injuriee, 
evidence  held  to  jostl^  sabmudon  of  anestion 
of  permanency  of  plaintifrs  injnries  to  the 
jury. — MeCord  r.  Blinneapolla,  Sb  P.  ft  &  8. 

M.  Ry.  Co.  (Minn.)  190. 

*In  an  action  for  Injuries  causing  the  loss  of 
plaintilTs  eye,  the  attending  ocnlist  Aeltf  pnn>- 
er^  pennittni  to  tematj  to  the  detaOs  of  his 
treatment,  to  show  pain  and  soffsrlng. — Olwell 
T.  SkoMa  (Wia.)  777. 

DAMS. 

See  **Waters  and  Water  Ooniaea,'*  |  2. 

DAYS  OF  GRACE 

See  "Bills  and  Notes,"  |  1. 

DEATH. 

Aliment  and  condnct  of  connstf  <m  trial  of 

action  f6r,  see  'Trial."  S  4- 
Caused  by  defective  bridge,  see  "Bridgee,"  |  1. 
Caused  by  operation  of  railroad,  see  "Rail- 
roads," §  4. 
Evidence  aa  to  cause  of  death  ^  victim  of 

homicide,  see  "Homld^"  |  8. 
Harmless  error  In  action  for,  eee  ''i^ppeal  and 

Error,"  |  16. 
Instructions  In  general  In  actions  for  wrongful 

death,  see  •Trial,"  i  10. 
Joinder  of  action  for  wrongfol  death  with  other 

action,  see  "Action."  {  2. 
Liability  of  carrier  for  death  of  paasenger,  see 

"Carriers."  }  8. 
Liability   of  master  for  wrongful  death  of 

servant,  see  "Master  and  Servant,"  |  7. 
Of  party  to  action  ground  for  abatement,  see 

"Abatement  and  Revival." 
Oi^inion  evidence  In  actions  for,  see  "Evidence," 

Res  gestn  in  actions  for  death,  see  "Brldenoe^" 
I  3. 

Special  interrogatories  and  findings  In  aetknu 
for,  see  "Trlia,"  1  11. 


Sncessive  information  or  complaint  on  death 
of  Justice,  see  "Indictment  and  Information," 
12. 

An  administrator  may  sue  for  the  death  of 
his  intestate,  though  he  was  an  alien  and  left 
no  heirs  or  next  of  kin  residents  or  cltixens  of 
the  Uiated  Sutea.— RIetveld  v.  Wabash  R.  Co. 
(Iowa)  616. 

In  an  action  for  wrongfol  death,  verdict  for 
^,000  htUd  excessive. — Bremer  v.  Minneapolia, 
St.  P.  &  S.  S.  M.  By.  Oo.  (Minn.)  404. 

*An  action  tor  death  fa  to  be  prosecuted  by 
decedent's  personal  representative,  though  the- 
damages  under  Rev.  St  1898,  S  4256,  are  limit- 
ed to  the  loss  sustained  by  designated  relatives, 
and  muat  be  paid  to  them.—l4enieoek.  v.  Filer 
&  BtoweU  Oo.  (Wta.)  22S. 

DEBTOR  AND  CREDITOR. 

Se^  "Assignments  for'Senefit  of  Oreditors": 
"Bankmptcy" ;  "Greditortf  Suit";  '*Fraada- 
lent  Conveyances." 

Enforcement  of  claims  of  creditors  against 
homestead,  see  "Homestead,"  |  3. 

Evidence  to  establish  trust  in  eonveyancaa  be- 
tween, eee  'Tmsts.**  |  1. 

DECEDENTS. 

Estates,  see  "Descent  and  Distribation** ;  'Ex- 
ecutors and  Administrators." 

Testimony  as  to  transactions  with  persons 
dnoe  deceased,  see  "Witnessea,"  |  2. 


See  "Fraod." 


DECEIT. 
DECURATIONS. 


As  nidflBce  In  dvfl  actions,  see  "Evidence,"  |  7. 

As  evidence  <n  criminal  prosecutions,  see  Crim- 
inal Law,"  I  11, 

Aa  res  gestn,  see  "Criminal  Iaw»"  1  7;  *Evi> 
dence,^  S  8. 

In  proiacnttQU  tor  rape,  see  '^pe»''  i  1. 

DEDICATION. 

As  affecting  contract  for  sale  ot  land,  see 
Vmdor  and  Pnrdiaser,"  |  2. 

I  1.  HfttBTO  axd  reonlaltes. 

'Evidence  <A  naer,  and  of  surveying,  platting, 
and  otherwise  improving  a  road  oy  the  public 
anthoritiee.  Is  sufficient  to  show  dedication^ 
Bldrldge  v.  Collins  (Neb.)  1085. 

A  plat,  verified  by  the  grantor's  oath,  after 
being  recorded  for  20  years,  held  equivalent  to 
an  execution  thereof  with  the  formal  acknowl- 
edgmrat,  prescribed  1^  Bev.  St  1940,  c.  41. 
I  6.  under  Rev.  St  1888^  I  2216b.— Uns  T. 
SeeMd  (Wb.)  917. 

*Where  the  owner,  after  platting  certain 
lands,  sold  lots  and  blocks  with  reference  to 
streets  therein  described,  he  and  his  grantees 
were  estopped  to  deny  the  existence  of  the 
streets  though  there  was  no  statntory  dedlca- 
tlon^-Tans  T.  Seefeld  (Wis.)  817. 

i  S.  OpenttoB  and  effeot. 

*The  recording  of  a  plat  of  certain  property 
by  the  owner  constituted  a  dedication  to  the 
public  of  the  streets  marked  thereon,  Including 
their  entire  width,  as  indicated  on  the  plat — 
Lins  V.  Seefeld  (Wis.)  917. 

*Mere  nonuser  of  a  street  dedicated  to  the 
public  does  not  opmte  as  a  surrender  or  aban- 
donment of  tiie  saaw^-^Jns  t.  Beefild  (tns.) 
917. 
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DEEDS. 

S«e  "Lost  laatramenta.*' 
Admissions  hy  grantee,  see  "BTidence,"  t  6. 
Byor  to  basbaod  or  wife»  tee  "Hosband  and 
Wife,"  S  8. 

Cancellation,  see  "Cancellation  of  Instnunents." 
Competency  of  witnesses  In  salt  to  set  aside 

deed,  see  "Witneasea,"  S  2. 
Covenants  in  deeds,  see  "Covenants.** 
Declaration  of  party  to,  aa  re>  gesta,  m«  "Bri- 

dence."  8  3. 

DemoDstratlTe  evidence  In  actions  affectlne,  see 
"Evidence,"  {  5. 

Estoppel  by  deed,  see  "Estoppel,**  {  1. 

In  fraud  of  creditors,  see  "B*randalent  Convey- 
ances." 

In  trust,  see  "Trusts,"  |  1. 

Limitation  of  action  in  general  for  correction  of, 
see  "Limltotion  of  Actions,"  S  !• 

Of  trust,  see  "Chattel  Mortgages,"  |  1;  "Mort- 
gages." . 

Operation  of  as  wills,  b4  "Wills,"  (4.  • 

Parol  or  extrinsic  evidence,  see  "Evidence,"  S  10. 

Reformation,  see  "Reformation  of  Instruments." 

Roisters,  see  "Registers  of  Deeds." 

Right  of  purchaser  of  real^,  under  option  con- 
tract, to  deed,  see  "Vendor  and  Purcbaaer," 

Tax  deeds,  see  "Taxation,"  |  0. 

I  1.   Beqnlaitss  and  TaUdit^. 

A  deed  not  to  be  effective  anal  executed  by 
certain  others,  which  was  never  done,  held 
not  effective,  even  though  ddivered. — Havfland 
V.  Havitand  (Iowa)  SM. 

In  an  action  for  the  cancellation  of  a  deed, 
(acts  held  not  to  show  actionable  misrepre- 
sentations  by  the  tendee.— Ctarrett  t.  SUtveu 

(Iowa)  369. 

I  2.   Conatraetioa  and  operatifu. 

The  failure  of  a  grantee  In  a  deed  to  pay 
rent  to  the  grantor,  as  required  by  the  terms 
of  the  deed,  is  not  ground  for  setting  aside  the 
deed. — Parsons  v.  Crocker  (Iowa)  162. 

The  construction  of  an  ambiguous  deed  is  as- 
certained from  the  language  used  and  from  the 
circumstances  of  the  transaction. — ^Hert  t. 
Saunders  (Neb.)  709. 

A  deed  to  certain  land  construed,  and  held 
to  convey  to  plaintiff's  grantor  so  much  of  a 
lot  previously  conveyed  as  constituted  the  east 
lialC  of  a  street,  su^ect  to  the  public  easement. 
— Lins  T.  Seefdd  (Wis.)  917. 

Where  a  deed  reserved  a  portion  of  B  street 

"vacated,"  the  description  being  otherwise  suffi- 
cient, it  was  immaterial  that  the  part  of  B 
street  referred  to  had  never  been  vacated. — 
Lina  v.  Seefeld  (Wis.)  917. 

*A  conveyance  in  consideration  of  rapport, 
care,  and  a  home  <ni  the  pranlaes  eteatee  an 
estate  on  a  condition  subsequent  subject  to  be 

defeated  by  nonperformance. — Oall  t.  Gall 
(Wis.)  953. 

An  action  at  law  for  breach  of  conditions  sub- 
sequent on  the  sale  of  land  ketd  not  to  bar  an 
action  to  rescind  for  subsequent  breaches. — 
OaU  V.  Gall  (Wis.)  963. 

Where  the  grantee  of  land  on  a  condition  snb* 
seqnent  committed  a  breach  of  che  condition 
by  making  a  contract  of  sale,  the  grantor  by 
submitting  to  the  contract  did  not  jeopardize 
her  right  to  enforce  a  forfeiture. — Gall  t.  Oall 
(Wis.)  953. 

In  an  action  to  set  aside  a  deed  for  breach  of 
conditions  subsequent,  held,  that  it  was  imma- 
terial that  the  court  looked  into  the  record  of  a 
former  action  at  law  for  breaches  occnrring 
prior  thereto.— Gall  v.  Qall  (Wis.)  953. 


In  an  action  to  set  aside  a  deed  for  brenrb 
of  conditions,  held  that  the  findings  were  ob- 
viously based  on  evidence  of  breaches  subi^e- 
quent  to  the  commencement  of  a  prior  action  at 
law  for  other  breaches. — Gall  v.  Gall  (Wi«.> 
953. 

In  an  action  to  set  aside  a  deed,  pleadins^ 
held  sufficient  to  raise  the  issue  of  plaintiff's 
equities  as  against  one  claiming  under  plain- 
tirs  grantee.— Gall  v.  Gall  (Wis.)  953. 

{  3.  Pleadinc  and  erldenea. 

•The  execution  and  recording  of  a  conveyance 
create  a  presumption  of  sufficient  delivery,  over- 
come only  on  a  clear  showing. — Davis  v.  Hall 
(Iowa)  122. 

Evidence  in  a  suit  by  a  husband  to  quiet 
titie  to  land  alleged  to  have  been  conveyed  to 
him  by  his  deceased  wife  held  to  show  the  valid- 
ity of  the  deed.— MiUer  v.  Davis  (Mich.)  141. 

In  a  suit  to  set  aside  a  deed,  evidrace  held 
to  show  the  grantor  mentally  incompetent  to 
transact  business  at  the  time  of  malring  the 
deed. — Benson  T.  Raymond  (Uleb.)  870. 

Evidence  of  fraud  In  obtaining  a  deed  Md 
sufficient  to  sustain  a  decree  setting  it  amde. — 
Kleimenhagen  v.  McConick  (Wis.)  812. 

In  an  action  to  set  aside  a  deed  on  the 
ground  of  mental  incompetency,  evidence  held 
sufficient  to  sustain  the  finding  of  the  trial 
court  that  the  grantor  was  mentally  competent 
when  the  deed  was  execntad.— Hermann  t. 
Zachow  (Wis.)  90a 

DE  FACTO  CORPORATIONS. 

See  "CorporatiMU,"  |  1. 

DE  FACTO  OFRCERS. 

Sea  ■Officers*"  |  1. 

DEFAMATION. 

See  *<Libel  and  Slander.** 

DEFAULT. 

Decree  of  divorce,  aee  "Divorce,"  I  S. 
Judgment  by,  see  **Jadgment,**  ||  4|  6 

DEUY. 

Laches,  see  "Equity,"  |  2. 

DELEGATION  OF  POWER. 

See  "Constitutional  Law,"  f  2. 

DELIVERY. 

Of  deed,  see  "Deeds,"  {  1. 

Of  goods  by  carrier,  see  "Carriers,**  |  1. 

Of  goods  sold,  see  "  Sales."  <  7. 

Of  mortgage,  see  "Chattel  Mortgaits,**  |  1 

DEMAND. 

As  condition  precedoit  to  recovery  of  nrfee 

paid  for  goodk  see  "Sales,"  |  8. 
For  payment  of  bill  or  note,  see  **B01a  aad 

Notes,"  }  3. 

DEMONSTRATIVE  EVIDENCE 

In  civil  actions,  see  "Evidoice,"  1  S. 
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DEMURRER. 

In  ^eadiDff,  we  ^^Bqultr."  I  8;  Tleadlng," 

DEPOSITIONS. 

See  "Witnesses." 

Use  of  deposition  obtained  by  dtieowy*  see 

"DiBcovery"  ^  L 

DEPOSITS. 

In  bank.  Me  "Banki  and  BanUiif."  I  S. 

DEPUTIES. 

See  "Sheriffi  and  Onutable^"  1  1. 

DESCENT  AND  DISTRIBUTION. 

See  "Ezecoton  and  AdminlstratoTB" ;  "Home- 
stead." S  8:  "Wills." 

Infaerltance  and  transfer  taxes,  see  "Taxation." 
S  10. 

i  1.    Katiire  and  eomras  la  cemevmL 

*The  heirs  of  a  deceaaed  timber  culture  enti?- 
man  held  to  take  title  as  puKdiasers  from  the 
^remment  and  not  hf  descents— Oovld  t. 
Tucker  (8.  D.)  024. 

f  S.  PanMu  eatlUad  and  their  respee- 
tive  skuas. 

*Under  Kev.  St.  1888,  I  8935,  subd.  6,  a 
widow  Aeld  entitled  to  a  child's  share  of  the 
proceeds  of  a  benefit  certificate  payable  to  her 
deceased  bnsband's  "legal  heln.^*-^Thomaa  t. 
Supreme  liOdge  Knights  of  Honor  (Wis.)  922. 

S  a.  BIsktB  mmd  llaiautlea  mt  hmtn  and 
Mstvllrateea. 

Evidence  held  sufficient  to  show  a  conversioQ 
of  a  debt  from  a  son  to  his  father  into  an  ad- 
vancement out  of  the  father's  estate. — Hickey 
V.  Davidson  (Iowa)  678. 

Surrender  by  son  of  all  interest  in  bis  father's 

Kroperty  in  consideration  of  an  advancement 
eld  to  leave  the  son  no  Interest  in  such  prop- 
erty subject  to  sale  on  execution. — Hickey  v. 
Davidson  (Iowa)  678. 

*Real  estate  of  an  intestate  descenda  directly 
to  bis  bein,  snbject  to  the  payment  of  Intes- 
tate's debts  and  expenses  of  administration. — 
Marvin  v.  Bowtby  (Mich.)  751. 

rnder  Bev.  St.  U.  8.  8  2448  [U.  S.  Comp.  St. 
1001,  p.  1Q121,  the  heirs  of  a  deceased  timber 
culture  entryman  held  to  take  the  land  subject  to 
liens  placed  thereon  after  the  making  of  final 
proof,  but  not  to  debts  created  before  this  time. 
—Gould  V.  Tncker  (8.  D.)  024. 

DESCRIPTION. 

Of  devisees  or  legatees  In  will,  see  "Wills,"  S  6. 
Of  offense  in  indictment,  information  or  com- 
plaint, see  "Indictmmt  and  Information,"  i  3. 
Of  ^^irc^rty  conveyed,  see  "BoandazieSi    |  1 ; 

Of  property  mortgaged,  see  "Obattd  Hortga- 

gea,"  S  1. 

Of  real  estate  in  contract  affecting  title  there- 
to, see  "Vendor  and  Purcbaara,"  i  1. 

DESERTION. 

Qronnd  for  divorce,  aea  "DlTorca,"  |  1« 


DETINUE. 


See  "Keplevin." 
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DEVISES. 

See  "Wais." 

DILATORY  PLEAS. 

See  "FlawUng,"  |  SL 

DILIGENCE. 

Of  party  a*king  relief,  see  "Spedfie  Ferfmnfr- 
ance."  |  2. 

DIRECTING  VERDICT. 

In  dvU  actimiB,  sea  "Trial,"  8  6. 

DISBARMENT. 

Of  attoriMy,  see  "Attorney  and  dlaat,**  |  1. 

DISCHARGE. 

From  indebtedness,  see  "Accord  and  Satisfac- 
tion";  "Bankruptcy,"  |  2;  "Clompromise  aud 
Settlement." 
From  Uability  as  surety,  see  "Principal  and 
Surety."  |  i! 

DISCOVERY. 

8  I.  Umdev  atatntorr  proTlalQiia. 

Under  Rev.  St.  1898.  %  4000,  as  amended  bT 
Laws  1901,  p.  828,  c.  244,  deposition  of  princi- 
pal officer  of  a  corporation  defendant  may  ba 
read  in  evidence,  although  deponent  is  present 
at  the  trial.— Jobnson  v.  St.  Paul  &  W.  Coal 
Co.  (Wis.)  1048. 

Whether  the  pleading  of  a  party  should  be 
stricken  because  at  the  refusal  of  its  attorney 
to  testify  as  an  adverse  witness,  under  Rev.  Bu 
1898,  8  4006,  as  amended  by  Laws  1901,  p.  328,, 
c.  244,  and  section  4097,  is  within  the  discretioD 
of  the  court. — Eastern  By.  Co.  of  Minnesota  T. 
Tutenr  (Wis.)  1067. 

DISCRETION  OF  COURT. 

Accounting  by  executor  or  administrator,  see 

"Executors  and  Administratora,"  8  7. 
Alteration  of  Municipal  corporations,  see  "Mu- 
nicipal Corporations,"  8  !• 
Award  of  costs,  see  "C-oata,"  8  !• 
Cliange  of  venue  in  criminal  prosecution,  see 

"Criminal  Law."  |  3. 
Distribution  of  costs  in  iwrtition  suit,  see  "Par- 
tition," 8  1. 
Kffect  of  laches  in  equity,  see  "Equity,"  §  2. 
Examination  of  witnesses,  see  "Witnesses,"  IS 
3,  4. 

Justices*  courts,  see  "Justices  of  the  Peace,T 

8  3. 

Leave  to  file  bill  <tf  review  fn  equity,  see- 

"Eqoitv."  8  4. 
Reception  of  evidence,  see  'H'rlat,"  I  8. 
Requiring  election  between  offenses  charged,  see 

"Criminal  Law,"  |  18. 
Review  in  dvU  actions,  see  "Appeal  and  Error,'' 
8  13. 

Review  In  criminal  prosecutions,  see  "Criminal 

Law."  8  29. 
Ruling    on  application    for    mandamos,  see 

"Mandamus, '  8  1. 
Striking  out  pleading  for  refusal  of  attorney  t9 
testify  as  adverse  witness,  see  "Discovery,"  1 1. 

DISMISSAL  AND  NONSUIT. 

Appealability  of  order  denying  motion  to  di»- 

miss,  see  "Appeal  and  Error,"  8  2. 
Dismissal  of  action  on  appeal  or  writ  of  error, 
see  "Appeal  and  Error/'  {  18, 
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Dismissal  of  appeal  or  writ  of  error,  ne  "Ap- 
peal and  Error,"  SS  7,  10. 

DuunlBsal  of  election  contest,  aee  "Elections," 
S  4. 

Dismissal  of  prosecution  for  failure  to  file  In- 
dictment or  information,  see  "iDdictment  and 
Information,"  §  5. 

Judgment  of  discontinuance  as  a  bar  to  sub- 
sequent  action,  see  "Judgment,"  I  9. 

Necesslt;  of  security  on  appeal  from  order  over- 
ruling motion  to  vacate  dismiasal  order,  see 
"Appeal  and  Error,"  J  5. 

Payment  <^  coats  on  msmlflsal  as  prerequisite 
to  maintaining  another  action,  see  "Costs," 

i  8. 

DISORDERLY  HOUSE. 

Best  and  secondary  evidence  of  keeping,  see 
"Criminal  Law."  {  10. 

*On  a  trial  for  keeping  a  house  of  ill  fame,  the 
admission  of  evidence  that  accused  kept  bank 
and  store  accounts  under  an  assumed  name  held 
not  reversible  error. — People  v.  Wheeler  (Mich.) 
607. 

On  a  trial  for  keeping  a  house  of  111  fame,  an 
Instmction  Keld  properly  refused  in  view  of  one 
given.— Peo^e  v.  Wlieder  (BTicb.)  607. 

*0n  a  trial  for  keeping  a  house  of  ill  fame, 
certain  evidence  held  admlasible  when  taken  in 
connection  with  other  evidence. — People  v. 
Wheeler  (Mich.)  607. 

*ETidence  that  a  house  was  a  bouse  of  ill  fame 
Is  not  alone  snffident  to  warrant  a  conviction 
tor  keeping  a  house  of  ill  fame,  resorted  to  for 
(MIc&YSot      ^^^'^^^ — People  v.  Wbeeler 

That  some  one  else  Is  equally  guilty  held  no 
defense  on  a  prosecution  for  keeping  a  disorderly 
house.— State  v.  Gambron  (8.  D.)  241. 

*An  indlctmoit  for  keeping  a  Aaorderly  house, 
a  public  nuisance,  KeU  not  reqnirsd  to  specify 
the  location  further  than  to  show  Jurlsdlcnoo. — 
State  V.  Cambran  (S.  D.)  241. 

Evidence  held  admissible,  on  a  prosecution 
for  keeping  a  disorderly  house,  as  showing  the 
character  of  the  house  (Laws  1903,  p.  WO,  c 
154,  §  3).— State  v.  Gambron  (S.  D.)  241. 

Sale  of  liquor,  in  view  of  the  manner  thereof, 
htid  a<fanl8eible  on  a  prosecution  for  keeping  a 
house  oi  111  fame. — State  v.  Cambron  (8.  D.) 
241. 

Admission  of  the  testimonv  of  the  sheriff  on 
a  prosecution  for  keeping  a  disorderly  house,  as 
to  finding  defendant  there  with  a  female  inmate, 
and  as  to  conversations  then  had,  held  not  er- 
ror.— State  T.  Cambron  (S.  D.)  24L 

DISQUALIFICATION. 

Of  Jndgei,  see  "Judges,"  |  2. 

DISSOLUTION. 

Of  corporation,  see  "Corporations,"  %  7. 
Of  partnmhip,  aes  Tartnershlp,"  IS  ^  6. 

DISTRIBUTION. 

Of  estate  of  bankrupt,  see  "Bankrnptqr,"  }  1. 
Of  estate  of  decedent,  see  "Descent  and  Distri- 
bution" :  "Executors  and  Administrators/'  i  6. 
Of  proceeds  of  foreclosure,  see  "Mortgages,"  |  6. 

DISTRICT  COURTS. 

"Gonrts."  i  8. 


See  "Drains." 


DITCHES. 


DIVERSION. 


Of  water  eonrse,  sea  "Watm  and  Water 
Courses,"  1 1. 

DIVISION.' 

Of  municipal  corporations,  sea  "Mnnidpal  Cor^ 
porationa,"  |  3L 

DIVORCE. 

Best  and  secondary  evidence  as  to  decree  of,  see 

"Evidence."  S  4. 
Bridenca  of  In  acticn  involving  validity  of  anb- 

sequent  marriage,  see  "Hamage.** 

8  1.  Oronnds. 

'Misconduct  between  a  husband  and  a  woman 
other  than  his  wife  held  to  constitute  cruel  and 
inhuman  treatment,  entitling  her  to  a  divom. 
— Craig  V.  Craig  (lowa)  44& 

*A  husband  leaving  the  fiunlly  home  Ik«ld  not 
mtltled  to  charge  his  wife  with  willfnl  deser^ 
tion,  within  Bev.  Olv.  Oode,  {  70,  unless  th«> 
wife's  conduct  Justified  his  departOreL — Barrett 
V.  Barrett  (S.  D.)  463. 

The  conduct  of  a  wife  held  not,  under  Bev. 
Civ.  Code,  S  &4,  to  justify  the  husband  in  leaving 
the  family  home  and  charge  her  with  willful 
desertion,  within  section  70l  sabsee-  3d — Barren 
T.  Barrett  (8.  O.)  468. 

i  S.  DefOHaea. 

*A  wife's  forgiveness  of  offenses  of  her  hus- 
band held  not  to  amount  to  condonation  where 
the  offenses  were  continued  after  fotgiTena»s. 
— Oraig  V.  Craig  aowa)  446. 

i  3.  JnrlsdlotloB,  prooeediagB»  mmA  re- 
lief. . 

*Oomp.  Laws,  S  8625,  requiring  a  divorce  hill 
to  contain  an  affidavit  of  the  petitioner  n^ativ- 
ing  collusion,  held  mandatory. — McWiUiams  v. 
Lenawee  Circuit  Judge  (Mich.)  611. 

Default  entered  in  a  divorce  case  on  a  com- 
plaint containing  no  affidavit  ne^tl^ns  collc- 
aion,  required  by  CtMup.  Laws,  {  8825,  held  not 
"regularly  entered"  within  a  court  rule  prohibit- 
ing the  vacation  of  defaulta  r^fularly  entw»»J 
after  six  months. — McWilUams  t.  Lenawee  Cir- 
cuit Judge  (Mich.)  611. 

Under  the  direct  provisions  of  Comp.  St.  1903. 
c,  25,  S  6,  the  district  court  has  juri8dicti<«  to 
hear  and  determine  an  action  for  divorce  in  any 
county  in  the  state  where  either  of  the  parties 
resides.— Eager  v.  Eager  (Neb.)-636. 

Under  Comp.  St  1903,  cl       |  6,  giving  the 

court  of  the  county  where  either  of  the  parties 
resides  jurisdiction  of  divorce  suit,  summons  in 
snch  a  suit  may  issue  from  the  county  where  the 
plaintiff  resides,  and  where  the  action  is  oftm- 
mence^  to  any  other  county  in  -the  state  wh^re 
the  defendant  resides. — Eager  v.  Elager  <Neb.i 
636. 

By  sections  902  and  903  of  the  Code  of  Civil 
Procedure,  the  action  for  a  divorce  is  taken  oat 
of  the  general  provisions  of  the  Code  for  the 
prosecution  of  othn'  nctlons  therein  mentioued. 
— Eager  v.  Bager  (Neb.)  636. 

{  4.   AUmonjN  allowajioes,  mnd  disposi- 
tion of  property. 

A  wife,  after  decree  dissolving  a  marriage 
and  awarding  her  alimony,  may  sue  to  set  aside 
a  transfer  of  property  by  her  husband,  peadioj; 
the  divorce,  with  Intent  to  render  ineffectual 
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any  recoTery'of  alimony  by  her. — Cochran  t. 
Cochran  (Minn.)  183. 

The  division  of  the  hasbaud'o  property  In  dl- 
Torce  proceeaings,  ander  Rev.  St.  1898,  S  2369, 
shoald  be  made  by  determining  the  value  of  the 
property  as  to  the  date  of  the  hearing  of  the 

application,  and  not  &h  to  the  date  of  juds* 
ment  of  divorce. — Martin  v.  Martin  (Wia.)  783. 

In  a  proceeding  for  the  division  of  property  be- 
tween divorced  husband  and  wife,  an  allowance 
to  the  wife  of  $1,500  held  excessive  and  shonld 
be  rednced  to  $000.— Martin  T.  Ifartin  (Wis.) 
788. 

i  S.   Outodr  attd  rapport  of  oUXdren. 

A  contract  of  settlement  made  pending  an 
appeal  by  plaintitF  from  a  decree  of  divorce  from 
defendant,  and  providing  for  the  support  and 
clotiiinE  of  tlie  parties'  child,  constraed.— Den- 
ier V.  Denier  QkGch.)  770. 

•Under  Rev.  St.  1898,  S  2362,  court  heJd  not 
authorized,  in  aa  action  for  divorce,  to  award 
custody  of  children  to  the  husband  with  a  proviso 
that  they  should  be  left  at  the  home  of  the  wife's 
mother.— McCabe  v.  McCabe  (Wis.)  668. 

I  6>    Opermtion  and   effeot  of  dlToroe, 
aad  rights  of  diTor«ed  persoMs. 

*A  father,  by  securing  a  divorce  from  his 
wife,  who  was  the  mother  of  his  minor  chil- 
dren, and  assuming  new  marital  connections, 
held  not  relieved  from  liabili^  to  support  such 
children. — Monroe  County  v.  Abegglen  (Iowa) 
850. 

*The'  legal  obligation  of  a  husband  to  support 
his  minor  <±tldren  held  not  impaired  by  a  di- 
vorce at  the  suit  of  his  wife  for  his  misconduct, 
which  ^ves  the  custody  of  the  children  to  her, 
but  is  silent  aa  to  their  mspporti—SBenceT  t. 
Spencer  (Minn.)  483. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  "Evidence,"  (  9. 
As  evidence  in  criminal  prosecutions,  see  Crim> 
minal  Law,"  |  18. 

DOMICILE. 

*Where  deceased's  residence  In  a  certain 
county  is  established,  it  will  be  presumed  to 
have  continued  until  the  contra^  was  shown. — 
In  re  Colton's  Dstata  Horn)  10(W. 

DOWER. 

Kffect  of  election  of  widow  to  take  as  abate- 
ment of  I^aciea,  see  "Wills,"  S  7. 

Record  in  proceedings  for  admeasurement  of 
dower,  aee  "Appeal  asid  Error,"  |  6. 

DRAINS. 


Amendment  of  statute,  see  "Statutes,"  |  4. 
Authority  of  agent  to  construct,  see  "Prim 
and  Agent,"  g  8. 


Delegation  of  power  relative  to  establishment, 

see  "Constitutional  Law,"  {  2. 
EJstoppel   of  contractor  for  construction  of, 

see  ''Estoppel,"  §  2. 
Ijaws  relatmg  to  as  impairing  oblisation  of 

contract,  see  "Constitutional  Law,"  )  5; 
Obstruction  of  ditch  constructed  to  drain  high- 
way, see  "Highways,"  fi  3. 
Restraining  ditch  proceedings,  see  "Injunction," 

Title  *of  statute,  see  "Statutes,"  |  8. 

f  1.    Establislunent  and  malnteaaAoe. 

Under  Code,  81 1917,  1513, 1911,  1046,  notice 
of  appeal  in  drainage  proceedings  must  be 


served  on  the  petitioners. — Henderson  t.  Cal- 
houn County  (Iowa)  383. 

Under  Code,  ||  1947,  1513,  an  appeal  in 
a  drainage  proceeding  need  not  be  taken  in  20 
days  after  the  filing  of  the  appraiser's  award, 
but  may  be  taken  in  20  dayn  after  the  order 
of  the  commissioners  establishing  the  drain.— 
Henderson  v.  Calhoun  County  (Iowa)  383. 

Contractor  for  the  construction  of  a  ditch 
who  failed  to  perform  until  after  the  agreed 
time  held  not  entitled  to  enjoin  the  letting  of 
new  contracts  In  subsequent  proceedings  (Code, 
I  1939  et  seq..  Acts  1904,  p.  61,  c  08).— R.  A. 
Brown  &  Co.  v.  Board  of  Sop'ttl  of  Pottawat- 
tamie County  (Iowa)  1019. 

Code,  S  1944,  does  not  preclude  county  super- 
visors on  the  default  of  ditch  contractor  mim 
treating  the  contract  as  forfeited,  and  institut- 
ing new  proceedings  for  the  construction  of  a 
different  ditch. — R.  A.'  Brown  &  Co.  v.  Board 
of  Sup'rs  of  Pottawattamie  County  (Iowa)  3019. 

Contractor  for  a  public  ditch  who  defaulted 
could  not,  after  participating  in  proceedings  for 
the  letting  of  a  new  contract,  contend  that  he 
should  be  allowed  to  perform  the  work  under  the 
old  contract — R.  A.  Brown  &^Co.  v.  Board 
of  Sup'rs  of  Pottawattamie  County  (Iowa) 
1019. 

Local  Acts  1903,  p.  607,  No.  495,  relative 
to  establishment  of  drains  in  a  certain  county,' 
held  inoperative  because  of  impossibility  of 
enforcement — Albert  T.  Gibson  (Mich.)  19. 

General  drain  law  held  not  subject  to  ob- 
jection of  being  impossible  of  enforcement. — 
Albert  r.  Gibson  (Mich.)  19. 

On  trial  for  obstructing  a  ditch  laid  out  by 
the  board  of  supervisors,  the  description  of  the 
ditch,  in  an  order  of  the  board  received  in  evi- 
dence, held  void  for  uncertainty. — State  t. 
Lindig  (If  inn.)  186. 

Where  a  person  files  a  daim  for  damages  by 
the  location  of  a  proposed  ditch,  he  waives  ob- 
jections to  any  Irregularities  in  the  proceedings 
to  establish  the  aame. — Gntachow  t.  Washing- 
ton County  (Neb^)  048. 

Where  an  assessment  for  special  benefits 
has  been  assessed  against  the  owner  of  land 
over  which  a  drainage  ditch  is  to  be  construct- 
ed, the  value  thereof  should  not  be  deducted 
from  damages  accruing  to  the  land  not  actually 
taken. — Qntachow  v.  Washington  County  (Neb.) 
548. 

DRUNKARDS. 

Evidence  held  to  sustain  conviction  for 
dniakennesB  in  violation  of  Comp.  Laws  1897, 
i  11,736.— People  v.  Camp  (Mich.)  155. 

DRUNKENNESS. 

See  ''Drunkards." 

Affecting  validity  of  contract,  see  "Contracts," 
1  1. 

As  a  defense  to  prosecution  for  crime,  see 
"Criminal  Law,"  f  22. 

Harmless  error  In  excluding  evidence  ^  Intox- 
ication, see  "Appeal  and  Error,"  S  15, 

DUE  PROCESS  OF  LAW. 

See  "Constitutional  Law,"  9  8. 

EASEMENTS. 

See  "Dedication" ;  "Highways." 
GonTCyances  of  land  auhJect  to  easemente,  aee 
"Deeds,"  S  2. 


*  Polx&t  aiuiotatad.  Boo  syllmlnu. 
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i  1.   Ove»tloKt  awlrt— o»,  mmM.  termbw- 

tiOB. 

*Aq  eanenteDt  !■  not  to  be  implied  from  the 
nse  of  property  by  the  owner  thereof. — Miller 
T.  Hoescbler  <Wi8.)  790. 

*Aii  easement  of  necessity  does  not  exist  in 
a  dooryard  adjoiniuit  a  house  and  lot  on  the 
transfer  thereot.— Miller  t.  Hoescbler  (Wis.) 
790. 

*An  easement  in  a  strip  of  i^ouod  adjoining 
a  house  and  tot  luld  not  to  pass  by  devise. — 
Miller  T.  Hoescbler  (Wis.)  m 

EATING  HOUSES. 

laws  r^iinr  to  as  aiEectinf  dvll  rVts, 
see  "CiTll  Rvhta." 

EAVES. 

Drippings  from  as  continued  claim  of  possea- 
Bion*  see  "Adverse  Posseasion,"  |  1. 

EJECTMENT. 

Estoppel  of  defendant  in,  see  "Estoppel,''  I  2. 

S  1.   Biclit  of  notion  ud  defensaa. 

Plaintiff  in  ejectment  must  stand  on  bis  legal 
title.— Pereles     Gross  (Wis.)  217. 

I  S.  naadlas  aad  a«iden«a. 

In  an  action  to  recover  land  as  heir  of  a 
decedent,  the  evidence  considered,  and  held  not 
sufficient  to  Justify  the  setting  aside  of  a  title 
based  on  recorded  instruments^ — Tfaom  T.  Lis- 
ter (Iowa)  484. 

'  *In  ejectment,  burden  held  on  defendant  to 
show  title  by  adverse  possession. — South  Grand 
Rapids  Imp.  Co.  v.  Michigan  Cent  R.  Co. 
(Micb.)  1121. 

Complaint  in  ejectment  held  not  demurrable. — 
lawyer  v.  Great  Northern  Ej.  Co.  (MlniL)  1129. 

ELECTION. 

Between  counts  in  Indictment,  see  "Indictment 

and  Information,"  {  4. 
Between  offenses  charged,  see  "Grlminal  law," 

I  18. 

ELECTION  OF  REMEDIES. 

For  fraud  In  contract  of  sale,  sea  "Sales,**  |  1. 

ELECTIONS. 

Injanction  to  protect  right  to  vote,  see  "In- 
junction," i  2. 

Laws  relating  to  suffrage  as  denying  privi- 
leges or  immunities  of  citizens,  see  "Constitu- 
tional Ijiw."  S  6. 

Partial  InvaUdity  of  atatates,  see  "Statutes." 

School   district  elections,  see  "Scbools  and 

School  Districts,"  |  1. 
Title  of  Btatnte,  see  "Sututes,"  {  3. 

I  1.  Rl^bt  of  suffrage  and  vecnlatlDa 
thereof  In  general. 

*Tbe  right  of  suffrage  was  not  conferred  by 
CV>nat.  V.  S.  Amend.  14,  but  arises  and  exists 
under  the  Constitution  and  laws  of  the  several 

states.— State  v.  Webber  (Minn.)  490. 

i  St    Kominations    and    primary  alee- 
tlons. 

Sess.  Laws  1905,  p.  825.  c.  60,  requiring  a 
fee  for  the  filing  of  nomination  papers,  held 
an  nnwarrauted  nindrance  and  impediment  to 


the  exercise  of  the  elective  franchise,  ami  in 
conflict  with  Const,  art  1,  {  22.— .State  v. 
Dr«xel  (Neb.)  174. 

Sess.  Laws  1905,  p.  S25.  c.  66,  making  the 
right  of  an  elector  to  participate  in  a  primary 
election  to  depend  upon  his  part^  affiliation,  is 
a  legitimate  exercise  of  Jegislative  power  sot 
conflicting  with  the  fundamental  law  ^aranty- 
ing  freedom  in  the  exercise  of  the  elective 
franchise. — State  v.  Drexel  (Neb.)  174. 

Sess.  Laws  1906,  p.  325.  c.  66,  limitinK  tbe 
right  of  parties  to  have  the  names  of  candi- 
dates appear  on  the  primary  ballots  to  those 
casting  at  least  1  per  cent,  of  the  total  vote 
cast  at  the  last  election.  Acid  a  reaaonabie 
classification  not  in  conflict  with  the  constita- 
tional  guaranty  of  freedom  in .  the  exercise  of 
the  elective  franchise. — State  v.  Drexel  (Neb.) 
174. 

I  3.   Ooadaot  af  alaatlon. 

*To  vote  willfnlly  in  violation  of  Code,  «  642. 
4921.  Acid  to  involve  either  knowledge  of  the 
voter's  disqualification,  or  a  reeUesa  disr^ard 
of  whether  be  is  disqaalifled  or  not. — State  t. 
Savre  (Iowa)  387. 

I  4.  Oontesaa. 

Complaint  filed  with  and  referred  to  in  stat- 
utory notice  of  election  contest  should  be  con- 
sidered in  determining  the  sufficiency  of  the 
facts  upon  which  contestant  relies. — Martha  t. 
Howard  (8.  O.)  100. 

Under  Bev.  Pol.  Code.  S  10^.  «nd  Code 
Civ.  Proc,  8  437,  election  contest  should  not  be 
dismissed  for  insufficiency  of  security  for  costs 
until  time  to  furnish  additional  security  had 
been  (granted  and  has  elapsed. — Murtha  v.  HaiW' 
ard  (S.  D.)  100. 

I  6.   Violations  of  elaotlon  laws. 

*On  a  prosecution  for  a  violation  of  Godew 
8  4021,  punishing  illegal  voting,  certain  evi- 
dence held  admisiiible  on  the  issue  of  intent. — 
State  V.  Savre  (Iowa)  887. 

On  a  prosecution  for  a  violation  of  Code.  | 
4021,  punishing  illegal  voting,  the  qnet^tioa 
wheUier  accused  acted  willfully  held  Cor  the 
jury.— Stata  t.  Savre  Qioma)  387. 

ELECTRICITY. 

Liability  of  telephone  company  for  injories 
from  electric  shock  caused  by  defective  or 
dangerous  connections,  se«  "Telegraphs  and 
Telephonea.**  |  1. 

EMBEZZLEMENT. 

In  a  prosecution  for  embeszlement  of  money 

collected  by  defendant  as  agent  for  prosecuting 
witness,  evidence  held  sufficient  to  snatain  a 
conviction. — State  v.  Pingd  (Iowa)  58. 

*A  principal  whose  money  is  embexaled  by 
his  agent  may  secure  the  amount  owing  him 
from  the  latter  without  thereby  ratifying  the 
embeszlement. — State  v.  Pingel  (Iowa)  58. 

In  a  prosecution  for  embeKzlement,  whether 
prosecuting  witness  acc^ted  a  sheriff's  cer- 
tificate of  gale  from  defendant  in  full  settle- 
ment of  balance  due  held  a  question  for  the 
Jury.— State  v.  Pingel  (Iowa)  58. 

EMINENT  DOMAIN. 

Appealability  of  order  in  condemnation  pro- 
ceedings, see  "Appeal  and  Error,"  S  2. 

Taxation  of  ijroperty  condemned  for  public  use, 
aee  "Taxation,"  {  1, 


*  Polmt  annotated.  See  syllabvs. 
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ESTABLISHMENT. 

Of  boandaries,  lee  "Boondarlea,"  |  2: 

Of  courts,  aee  "Coarts,"  8  2. 

Of  drains,  see  "Drains,"  8  1. 

Of  highwaTB.  see  "Highways."  S  1* 

Of  lost  instruments,  see  "Lost  Instnunenta." 

Of  railroads,  see  "Street  Railroads,"  %  1, 

Of  tnutB,  Bee  "Trusts,"  i  2. 

Of  Willi,  lee  "'mils."  I  S. 

ESTATES. 

Created  by  Till,  see  "Wilb."  f  6. 
Decedents'  estates,  see  "Descent  and  Distri- 

bntlon";  "Bzecutors  and  Administrators." 
Estates  tot  years,  see  **l4uidlord  and  Tenant" 
Tenancy  in  common,  see  "Tenancy  in  Oommon." 

ESTOPPEL 

B|  acts  of  inaarance  agent,  see  "Insurance," 

By  judgment,  see  "Judgment."  SS  8. 10. 

B|  statements  In  bill  of  lading,  see  "Oarriers," 

Of  tenant  to  dispute  title  of  landlord,  see 

"Landlord  and  Tenant,"  §  2. 
To  allege  breach  of  contract,  see  "Oontmcts," 

5  4. 

To  avoid  or  forfeit  insurance  policy,  see  "Insur- 
ance," S  7. 

To  avoid  or  forfeit  mutual  benefit  InsDrance, 
see  "Ittsnrsnce,"  1 14. 

To  doiy  dedication,  see  ."Dedication,"  S  !• 

To  deny  validity  of  sale,  see  "Sales,"  {  1. 

To  object  to  assessment  for  municipal  improve- 
ment, see  "Municipal  Corporations,"  |  o. 

To  rescind  contract  of  sale,  see  "Sales,"  |  8. 

To  rescind  contract  for  sale  of  land,  see  "Ven- 
dor and  Purchaser,"  9  3. 

f  I.    By  deed. 

*B7  the  express  provisions  of  Rev.  Civ.  Code, 
i  947,  where  one  purports  to  grant  real  estate  in 
fee  simple,  any  subsequent  title  acquired  by  him 
passes  to  his  grantee  or  his  successors. — ^Bem- 
ardr  v.  Colonial  &  U.  S.  Mortg.  Co.  ifi.  D.)  787. 

I  X.    Eqnltablo  estoppel. 

*One  claiming  an  estoppel  against  another 
has  the  burden  of  establisfcdng  such  estoppel. — 
Howell  V.  Goss  (Iowa)  61. 

In  a  snit  to  establish  a  boundary  lin^  de- 
fendant held  not  entitled  to  claim  title  to  land 
np  to  a  division  fence  by  adverse  possession. — 

Kitchen  v.  Chantland  (Iowa)  367. 

On  appeal  from  a  judgment  in  forcible  entry 
and  detainer,  defendants  held  inwdnded  from 
daying  ownership  of  certain  parties. — WUl^  T. 
Weeks  (lows)  1012. 

Contractor  for  a  public  ditch  who  defaulted 
could  not,  after  participating  in  proceedings  for 
the  letting  of  a  new  contract,  contend  that  he 
should  be  allowed  to  perform  the  work  under 
the  old  contract. — R.  A.  Brown  &  Co.  v.  Board 
of  Sup'rs  of  Pottawattamie  County  (Iowa)  10l9. 

Where  a  party  gives  a  reason  for  his  decision 
and  conduct  touching  anything  involved  in  a 
controversy,  he  is  estopped,  after  lltigatioD 
has  begun,  from  changing  his  groond  and 
putting  his  conduct  on  another  and  different 
ooDsideratlon. — First  State  Bank  v.  Stephens 
Bros.  (Neb.)  43. 

Where  the  grantor  in  a  deed  deposited  in  es- 
crow knew  that  the  grantee  bad  wrongfully  ob- 
tained possession  thereof  and  had  it  recorded, 
and  negligently  permitted  the  grantee's  apparent 
ownership  to  remain  unchallenged  for  an  unrea- 
sonable length  of  time,  such  grantor  was  estop- 
ped to  dwy  the  grantee's  title  as  against  an  in- 


nocent purchaser  from  the  latter. — Jdhnson  v. 
Erlandson  (N.  D.)  722. 

Defendant  in  ejectmoit  held  not  estopped 
from  claiming  the  land  in  diBpute.~PeTeies  t. 
Gross  (Wis.)  217. 

*A  corporation  held  estopped  to  assert  owner- 
ship of  lumber  as  against  purchaser  at  tax  sale. 
— Wisconsin  Oak  Lumber  Co.  v.  Iaotsoi 
(Wis.)  90& 


ESTRAYS. 


See  "Animals." 


see 


EVIDENCE 

See  "Discovery";  "Witnesses." 

Admisdbility  of  evidence  under  pleadine, 

"Pleading,*'  (8. 
Ap^cabili^^of  instructions  to  evidence,  see 

Harmless  error  in  rulings  on,  see  "Appeal  and 

Error,"  $  15;  "Criminal  Law."  S  29. 
Instructions  on  weight  and  effect  of  evidence. 

see  "Trial."  i  7. 
Objections  for  purpose  of  review,  see  "Appeal 

and  Error,"  14. 
Parol  evidence  to  establidi  trust,  see  *'Trasts," 

8  1. 

Questions  of  fact  for  Jury,  see  "Trial,*'  I  5. 
Reception  at  trial,  see  'Criminal  Law,"  i  IS; 

"Trial,"!  3. 
Record  of,  on  appeal,  see  "i^peal  and  Error.** 

t  7. 

Requests  or  prayers  for  Instructions  concerning 

evidence,  see  "Trial,"  8  9. 
Review  of  rulings  as  dependent  on  presentatios 

of  questions  in  record  on  appeal  or  vrrit  of 

error,  see  "Appeal  and  Error,"  §  7. 
Review  on  appeal  or  writ  of  error,  see  ''Appeal 

and  Error,''  8  14. 
Verdict  or  findings  contrary  to  ovidmce,  see 

"Xew  Trial,"  »  1. 
Waiver  in  aiqpell&te  court  of  error  relating  to, 

see  "Appeal  and  Error,"  I  16. 

A«  to  particular  facts  or  t*9ue*. 

See  "Accord  and  Satisfaction";  "Boundaries." 
8  2;  "Contracts,"  I  1;  "Customs  and  Usages"; 
"Damages,"  8  3;  ''Dedication,"  8  1;  "Deeds," 
S3;  "Domicile";  "Estoppel,"  8  2;  "Fraudulent 
CouTeyances,"  i  3;  "Marriage  ' ;  "Mortgages." 

.  8  1. 

Agency,  see  "Principal  and  Ag«it."  88  3. 
Alteration  of  note,  see  "Alteratitnt  of  Instra- 

ments." 

Appointment  of  deputy  sheriff,  see  "Sheriffs 

and  Oonstables,"  8  1. 
Character  of  Instrumoit  as  will,  see  "Wills." 

8  4. 

Condition  of  highway,  see  "Munich  Corpora- 
tions," 8  8. 

Contract  to  devise  or  bequeath,  see  "Wills,*'  {  3. 
Defense  of  statute  of  frauds,  see  'Vnnd^ 

Ststnte  of,"  8  7. 
Election  of  school  district  o£Scers,  see  **8cho(4s 

and  School  Districts."  S  1. 
Estrays,  see  "Animals." 
Fraud  in  sale,  see  "Sales,"  8  7. 
Incompetency  of  fellow  servant,  see  "Master 

and  Servant,"  8  4. 
Uvy  of  taxes,  see  "Taxation,"  fS  2,  8. 
Location  of  alley,  see  "Municipal  Ontpontions,** 

6  7. 

Mental  incapacity,  see  "Insane  PmoDB,"  f  L 
Performance  of  c<Hitract  by  broker,  aee  **Bro- 

kers,"  6  2. 

Property  referred  to  in  munidpal  nsolntion. 

see  "Municipal  Corporations/'  8  5> 
Sales  for  future  delivery,  see  "Gaming,"  1 1. 


*Foljtt  aiukotated.  See  sytlalms. 


Digitized  by 


Google 


INDEX. 


1176 


Undae  iDflaenoe  in  making  or  procorlDg  win, 

see  "WUla,"  9  4. 
Yalidit;   of  chattel  mwtgtget  ua  '^tttel 

Mortgages.**  |  L 

In  actUmt  by  or  agerinrt  parUetilar  cluww  of 
partdBt. 

See  "Attorney  and  Qlieiit,"  S  1;  "Brokers,"  {  S; 
"Carriers,"  H  2,  3;  "Executors  and  Adminis- 
trators," S  7;  "Husband  and  Wife."  88  2,  3; 
"Master  and  Serrant,"  8  7;  "Munidpal  Cor- 
poratious,"  }  8;  "Prindpal  and  Agent,"  8  2; 
^'RaiIroaa8.''^88  4,  H;  "Street  Railroads/'  S  2. 

National  bank  offlewa.  aee  "Banks  and  Bank- 
ing," 8  3. 

Telegraph  compcny,  as*  TTslegraplu  and  Tdft- 
phones,"  I  2. 

In  sxHtlouIar  elva  ooMoiw  or  pnoeaMnffik 

See   Assault  and  Battwy,"  8  1;  "Ejectment," 

Prosecn- 
'Reformation 
'Spe- 

Disbarment  proceedings,  see  "Attorney  and 
CUent,"  81. 

For  accounting  by  agent,  see  "Principal  and 
Agent,"  12. 

For  aimolntment  of  guardian  of  Insane  person, 
see  "Insane  Persons,"  8  !■ 

For  assault  on  passenger,  see  "Carriers,"  8  3. 

For  breadi  of  contract  to  convey  land,  see 
"Vend(ff  and  PorchaMT,"  8  7. 

For  compensation  of  broker,  see  "Brokers,"  9  8. 

For  custody  of  child,  see  "Parent  and  Child." 

For  death  of  passenger,  see  "Carriers,"  8  3. 

For  delay  in  delivery  of  telegram.  ««•  "Tale- 
graphs  and  Telephones,"  8  2. 

Foredosnre,  see  "Mortgagee,"  8  6. 

For  Injuries  from  defect  in  highway,  see  "High- 
ways," {  3. 

For  injuries  from  fires  caused  by  oparatlon  of 

railroad,  see  "Ra»nMds,''J  6. 
For  injuries  to  live  stock  in  transpmiatlon,  see 

"Carriers,"  8  2. 
For  injuries  to  wltB^  sea  "Husband  and  Wita," 

i  8. 

For  penalty  fw  obstractlon  of  tiighway,  see 

"Hl^ays,"  I  8. 
For  personal  mjurles,  see  "Bridges,"  8  1; 

"Carriers,"  9  8;  "Master  and  Servant,"  »  7: 

"Manidnal  Corporations,"  8  8;  "Rallrosds," 

8  4;  "Street  Railroads."  8  2. 
For  price  of  goods  sold,  see  "Sales,"  8  7. 
For  recovery  of  goods  delivered  by  seller,  see 

"Sales,"  S  T. 
For  recovery  of  price  paid  fw  goods,  see 

"Sales,"  8  8. 
For  relief  under  eontrad;  for  exchange  of  prop- 
erty, see  "Exchange  of  Property." 
For  value  of  property  agreed  to  be  transferred 

in  exchause  for  other  prop«;ty,  see  "Btx- 

change  of  Froperb." 
For  violation  of  injnactlon,  see  "Injnnetion," 

I  8. 

For  wrongful  death  of  servant,  sss  "Blaster 

and  Swvant."  8  7. 
For  wrongful  flowage,  see  "Waters  and  Water 

Courses,^*  9  2. 
On  bill  or  note,  see  "Bills  and  Notes."  I  4. 
On  munidpal  Improvement  ctmtractors  bond, 

see  "Munidpal  Corporations,"  9 
On  mutual  benefit  Insurance  certificate,  see  "In- 
surance," 8  16. 
Probate  proceedings,  see  "Wills,"  8  5. 
To  eanou  dures  of  corporate  stock,  see  "Oor- 

poratious,'*  t  2. 
To  compel  construction  of  private  railroad 

crossing,  see  "Railroads,"  9  1- 
To  determine  and  establish  rights  to  mortgaged 

chattels,  see  "Chattel  Mortgages,"  9  4. 
To  enforce  trust,  see  "Trusts,"  8  2. 
To  establidL  lost  inatriment,  see  "Lost  Instm- 

ments,** 


To  reform  Inmrance  policy,  sea  "Insurance,*' 

8  4. 

To  replevy  mortgaged  diattda,  see  "Chattel 
Mortnces,**  8  8. 

To  resdDd  contract  at  sale,  sat  "Sales,"  1 1. 

To  restrain  execotfcm,  see  "Execution,"  fi  1- 

To  restrain  obstruction  of  highway,  see  "High- 
ways," 8  8. 

To  set  aalda  default  jndgmuit,  see  "Judgment*" 

To  Ht  aride  wtU,  see  "Wills,"  8  2. 

In  criminai  proaecmtiotu. 
See  "Assault  and  Battery,"  8  2-  "Burglary,"  8 
1;   "Criminal  Law."  H  6-15;  "Embezzle- 
ment"; "False  Pretenses";  "Forgery";  "Hom- 
idde,"  8  8;  "Incest";  "Larceny,"  9  1;  "Rape," 

9  1 :  "Seduction."  9  1- 

Fur  abandonment  «t  wife,  sea  "Husband  and 

Wife,"  8  4. 
For  dmnkesiness,  sea  "Drunkards." 
For  keeping  disorderly  house,  see  "Disorderly 

Houses." 

For  larceny  of  logs,  see  "Logs  and  Logging." 
For  offenses  against  Section  laws,  see  "Elec- 
tions," 9  5. 

For  offenses  against  fish  and  game  laws,  see 

"Fish." 

For  offenses  against  liquor  laws,  see  "Intoxi- 
cating Litiuora,"  I  5. 

Presentation  of  evidence  «t  trial,  see  "Orim- 
inal  Law,"  8  2a 

9  1.  JTodleial  Bstloe. 

*Gourts  take  judldal  notice  of  the  population 
of  dties  and  towoL— Ferrell  t.  Ellis  (Iowa) 

993. 

The  court  will  take  jndlctal  notice  that  stand- 
ard time  is  a  system  which  has  been  in  general 
use  in  this  jurisdiction  since  territorial  aay& — 
Orvlk  v.  Casselman  (N.  D.)  1105. 

9  t.  PresnmptloBS. 

*ThB  law  of  another  state  mnst  be  presumed 
to  be  the  same  as  the  law  in  this  states — 
Campbell  v.  CampbeU  (Iowa)  688. 

Where  one  enters  into  a  contract  with  the 
city  in  reliance  on  a  law  afterwards  held  uncon- 
stitutional, his  ignorance  of  the  law  is  no  ex- 
cnse.— Olty  of  Plattsmoutfa  v.  Mnrpby  (Neb.) 
298. 

9  3.  Baloranor,  mftteriAlitr,  and  eom- 
peteaor  in  Remeral. 

*Tlie  price  at  which  property  sold  but  a  short 
time  before  the  time  in  controversy  is  soma 
evidoice  as  to  its  value.— State  v.  JacksoD 
aowa)  01. 

*DecIarati<»u  of  the  grantee  at  the  time  a 
deed  was  tendered  held  admissible  as  part  of 
the  res  geste.— Renshaw  v.  Dignan  (Iowa)  209. 

In  an  action  by  an  assignee  In  bankruptcy  to 
recover  the  value  of  certain  mining  stock  alleged 
to  have  beoi  f raodulentiy  transferred,  evidence 
as  to  the  reputation  and  standing  of  the  mine 
held  immaterial. — Arnold  v.  Harr»  (Mich.)  744. 

*In  an  action  for  injuries,  persons  who  heard 
plaintiff  complain  held  entitled  to  testify  to  the 
fact  that  she  complained,  etc.,  as  dlstiQenished 
from  the  language  used  In  making  such  com- 
^hUnts.— 0*Dea  v.  Michigan  Cent  B.  Co.  (Mich.) 

'Qzpresaions  of  present  pain  and  suffering, 
made  for  the  purpose  of  furthering  plaintiff's 
claim  for  personal  injuries  against  defendant, 
held  beusay  and  inadmissible. — O'Dea  v.  Mich- 
igan Out.  B.  Co.  (Mich.)  746. 

*In  an  action  for  injuries  to  a  passenger  while 
attempting  to  aliritt.  evidence  <Nf  a  subsequent 
test  to  determine  the  loigth  of  time  the  engineer 
probably  took  to  oil  Us  engine  at  the  pmnt  in 
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question  held  admissible. — O'Dea  v.  Michigan 
Cent  R.  Oo.  (Mich.)  746. 

*In  an  action  for  the  deadi  of  a  servant, 
certain  statement  of  defendant's  president  Keid 
a  narrative  of  a  paat  event,  and  not  competent 
as  ree  eestse. — Zentner  v.  Oslikoah  Oas  Light 
Co.  (Wis.)  91L 

'Certain  exclamation  IbeM  rea  gestn  of  an  ac- 
cidenL-^ohnson  t.  8L  Panl  ft  W.  Goal  Co. 
<Wis.)  1048. 

4  4.    Bttst  and  sMinidmrjr  njUUnes. 

Ad  att<niiej  who  had  examined  the  records 
of  a  county  held  competent  to  testify  that  thejr 
41d  not  disclose  the  existence  of  a  decree  of  di- 
vorce between  certain  parties. — In  re  Ooiton's 
Estate  (Iowa)  1008. 

*In  an  action  on  a  contract,  secondary  evi- 
dence of  the  contents  of  lost  letters  Md  proper- 
admitted.— Nelson  T.  National  Drill  Oo. 

8.  D.)  630. 

*In  an  action  to  recover  a  commission  clalm- 
«d  to  be  due  plaintiff  on  the  sale  of  a  grader 
manufactured  by  defendant,  a  notice  to  pro- 
dace  held  sufficient  to  justify  the  admission 
of  secondary  evidence  of  the  contents  of  certain 
letters,  allied  to  have  been  destroyed. — Nelson 
».  National  Drill  Mfg.  Co.  (S.  D.)  630. 

I  5.    D«nim«tr»tlTe  evidanee. 

In  an  action  to  set  aside  a  deed  on  the  ground 
of  the  mental  incompetency  of  the  grantor,^  it 
was  proper  to  produce  him  in  court  at  the  trial. 
— Benson  v.  Raymond  (Mich.)  STO. 

I  6.    AdmlasioBB.  ' 

a  tnit  to  set  aside  a  will  on  the  ground  of 
nndne  Influence,  the  admissions  of  a  beneficiary 
under  the  will  are  inadmissible^Fethergill  v. 
Fetbergill  (Iowa)  877. 

Evidence  of  conversations  of  an  agent  relating 
to  a  transaction  which  was  afterwards  ratified 
by  his  principal  held  admissible  without  refer- 
ence to  the  agent's  previous  authority.— Hamil- 
ton V.  Job.  Schllti  Brewing  Ca  (Iowa)  438. 

•Declarations  of  defendant,  a  sidewalk  inspect- 
or, as  to  liie  dangerous  condition  of  a  sidewalk, 
hrld  admlsaihle  against  the  city.— FarreU  t. 
City  of  Duhmiue  (Iowa)  696. 

*In  action  against  heirs  of  grantee  to  set 
aside  deed,  admissions  of  rrantee  neld  admissible 
in  evidence. — Benson  v.  Raymond  (Mich.)  STO. 

I  7.  De«l«ratloitB. 

•Character  of  a  vendee's  apparent  possession 
and  certain  statements  of  the  vendee  held  admis- 
sible to  show  that  there  was  an  actual  and  ccn-. 
tinued  change  of  possession,  within  Rev.  St 
1808. 1 28ia— <}ri8wold  T.  Nichols  (Wis.)  816. 

I  8*  Heumr. 

Certain  testimony  held  hearsay.— Bryee  T. 
Chicago.  M.  &  St  P.  Ry,  Oo.  Oowa)  497. 

*Market  reports  lo  commercial  Joumahi  held 
competent  endence  of  the  state  of  the  market 
—Chicago,  B.  &  Q.  Ry.  Co.  v.  Todd  (Neb.)  88. 

I  9.  DoeunantArj  eridenoe. 

A  judgment  valid  on  its  face,  establishing 
defendant's  liability,  is  admitted  in  evidencct 
in  an  action  on  a  bond  conditioned  to  pay  it — 
Hosie  T.  Hart  (Mich.)  32. 

•Under  Rev.  Code  Civ.  Proc.  S  533,  certified 
copy  of  acknowledged  and  duly  recorded  mort- 
gage held  admissible  in  evidence. — ^Bmce  t. 
yHjaer  (8.  D.)  282. 

I  lO.  Pwol  or  oztrbuie  ovldemee  affeet- 
Inc  wrlttBcs* 

•Parol  eridence  is  admissible  to  identify 
personal  property  covered  or  intended  to  be 


covered  by  a  mortgage. — State  t.  Jackson 
(Iowa)  51. 

The  record  in  tax  prooeecUngs  as  made  up  by 
the  filing  of  the  affidavit  of  service,  under  Code. 
S  1441,  Aeld  not  susceptible  of  aid  by  extrinsic 
evidence. — Qrlmes  v.  Ellyson  (Iowa)  418. 

The  conditions  on  which  a  deed  was  accepts! 
by  a  purchaser  and  the  purdiase  money  notps 
aiid  mortgage  execnted  by  him  ikeld  properly 
shown  by  paroL — ^McGormfck  v.  Uenitt  (Iowa  ■ 

428. 

Contemporaneoas  oral  agreem«it  held  not  a 
defense  to  action  on  note  and  to  foreclose  mort- 
gage.— Mosnat  v.  Uchytil  (Iowa)  519. 

Oral  evidence  held  inadmissible  to  explain  the 
intention  of  the  parties  to  a  written  lease. — 
Willis  V.  Weeks  aowa)  1012. 

•Parol  evidence  held  ioadmissiUe  to  contra- 
dict the  tMrms  of  a  written  contract. — Chariton 
Ice  Co.  V.  Spring  Lake  Ice  Co.  (Iowa)  1014. 

•An  indorsement  of  payment  on  a  note  ma; 
be  contradicted  fv  paroL — ^McCalErey  t.  Boi^- 
haidt  (Minn.)  971. 

•A  deed  absolute  In  form  cannot  be  vmrled  by 
parol  evidence  as  to  the  intent  of  the  parties. — 
Bernardy  v.  Colonial  &  U.  S.  Mortg.  Co.  (S.  O.t 
737. 

•Recitals  of  consideration  in  a  note  are  opi^i 
to  contradiction,  and  evidence  Is  admissible  to 
show  that  there  was  no  consideration,  and  thst 
the  writing  was  testamentary. — McCoutt  t-  Pep- 
pard  (WisT)  809. 

•Parol  evidence  that  part  of  the  consideration 
named  in  a  deed  was,  in  fact,  giv^  as  a  cod- 
sideratioo  for  a  collateral  contract  held  not  ob- 
jectionable as  contradictiDg  the  deed. — Mueller 
V.  Cook  (Wis.)  1054. 

}  11.  Opinion  OTidenoe. 

Testimony  that  witness  never  received  or  ao- 
e^ted  a  deed  hM  admissible. — Renshaw  v.  Dig- 
nan  (Iowa)  209. 

•Testimony  of  a  witness  as  to  the  intention  uf 
defendant  in  taking  bills  of  lading  in  witnefa^' 
name  and  forwarding  them  with  draft  attached 
heU  InadmiaslMe  as  condnsion. — Hamiltan  v. 
Jos.  ScUIti  Brewing  Go.  (Iowa)  4Sa 

*A  statement  by  a  vritness  AsM  not  objection- 
nble  as  being  his  opinion.^ — Kuhlman  v.  weitien 
(Iowa)  446. 

In  an  action  for  death  at  a  railroad  crossiDS, 
a  witness  held  competent  to  testlfr  as  to  phyni.'- 
al  conditions  at  the  crossing. — ^Rietreld  t.  Wa- 
bash R.  Co.  (Iowa)  615. 

The  form  of  a  hypothetical  question  to 
physician  held  immaterial  in  view  of  what  th<; 
answer  was  tiased  on. — Hunter  t.  VRlage  of 
Ithaca  (Mich.)  9. 

An  objection  to  a  hypothetical  qaesti<ni  tp 
a  idiysician  held  to  go  to  the  wewit  nth«- 
than  the  admissibility  of  the  testinoony. — 
Hunter  v.  Village  of  Ithaca  (Mich.)  9. 

In  an  action  by  an  assignee  in  bankruptcy  ti 
recover  property  alleged  to  have  been  fraa>l- 
uiently  transferred  by  the  bankrupt,  certain  evi- 
dence held  incompetont — ^Arnold  t.  Harris 
(Mich.)  744. 

The  knowledge  of  a  witness  as  to  the  rental 
value  of  business  lots  Jield  not  to  render  him 
competent  to  testify  as  to  the  rente  1  valne  nt 
real  estete  of  a  different  chaiacter,  baring  ni 
rental  value  for  busings. — Keeney  t.  City  of 
Fargo  (N.  D.)  93. 

In  an  action  to  recover  certain  property  tevi^J 
on.  plaintiff  Md  entitled  to  testi^  tibat  tbe 
property  was  hers  over  an  objection  that  tbe 
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?,uefition,  "Who  waa  then  the  owner?**  called 
or  an  opinion. — Hawley  v.  Bond  (S.  D.)  464. 

Whether  the  chipping  of  cast  iron  with  a  cold 
chlbel  and  a  banuner  is  a  very  dangerous  bnsfnesg 
or  occapation  heU  not  a  proper  aqbject  of  ex- 
pert testlmonr.— Olwell  t.  Biobla  (Wis.)  777. 

f        Eridcmea  ftt  tormtir  trial  or  la 
other  prooeedinc. 

'Testimony  tRKen  on  a  former  trial  htld,  un- 
der Rev.  St  1^8,  I  4141,  improperly  admitted. 

— Weils  T,  Chase  (Wis.)  799. 

1 13.  Welcht  Mtd  ■vfioieBoy. 

'A  theory  held  not  establiBhed  by  clrcnmstan- 
tial  evidence,  nnless  the  facta  are  such  that  it  Is 
the  odW  conclusion  that  can  reaaionably  be 
drawn  from  them. — Neal  v.  Chicago,  B.  I.  &  P. 
Ry.  Ca  (Iowa)  1»7. 

The  Jury  are  not  permitted  to  find  material 
facts  without  evidence,  or  on  mere  conjecture. — 
Neal  V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa)  197. 

*In  an  action  against  a  city  for  personal  Itf 
j  Dries,  insfrnctlon  as  to  the  w^ht  of  negative 
tefitimonv  as  to  the  condition  of  a  sidewalk  held 
justified  by  the  evidence.^ — ^Alft  T.  Git7  of  GUn- 
tonville  (Wis.)  581 

EXAMINATION. 

Of  adverse  party  before  trial,  see  "DlBcovery/* 

Of  expert  wltnemea,  see  "Evidence,**  1 11. 
Of  jurors,  see  "Jury."  {  3. 
Of  person  accused .  of  crime,  see  "Criminal 
Law,"  S  4. 

Of  witMBuea  in  general,  see  "Witnesses,"  H  S>  ^ 

EXCEPTIONS. 

Argument  and  condoet  of  ooonsd  at  trial, 
see  "Trial."  §  4. 

For  purpose  of  review  In  dvfl  actkma,  see  "Ap- 
peal aud  Error,"  |  4. 

For  purpose  of  review  in  criminal  prosecution, 
see  "Criminal  Law,"  {  27. 

Necessity  for  preservation  of  excieption  to  re- 
Tiew  errors  jn  course  of  trial,  see  Trial,"  1 2. 

EXCEPTIONS,  BILL  OF. 

Effect  of  on  conflict  In  record,  see  "Appeal  and 
Error,"  9  ^. 

Failure  to  serve  bill  in  time  as  cronnd  for  dis- 
missing appeal,  see  "Appeal  and  Error,"  {  10. 

In  criminal  prosecution,  see  ^'CMnalnal  Law," 
I  2Si 

Taking  exceptions  at  trial,  see  'Trial,'*  |  & 

S   1.   8«ttlemeiit,  slKmlns,  ud  fiUac. 

Objections  to  the  extension  of  time  for  the 
settlement  of  a  bill  of  exceptions  Md  waived  by 
a  stipolatiw,  and  that  it  was  therefora  proper 
tor  the  coart  to  subsequently  settle  Ae  bill  In 
accordanee  with  such  stipulation. — Oolfar  T. 
Van  Bmen  Clrcolt  Judge  (M leh.)  189: 

EXCESSIVE  DAMAGES. 

Sea  "Damages,"  }  2. 
For  caniing  death,  see  "Death.** 
For  malicious  prosecation,  aae  "Malldou  Froa- 
ecQtion,'*  I  8. 

EXCHANGE  OF  PROPERTY. 

Property  owned  jointly,  see  "Tenancy  In  Oom- 
mon,"  I  1. 

Each  party  to  a  contract  for  the  exchange 
of  real  estate  held  entitled  to  reject  the  land 
of  the  other.— StotU  t.  MUler  (Iowa)  127. 


Where  a  contract  for  excbange  of  personal 
property  for  land  is  rescinded  after  the  personal 
property  baa  been  delivered  to  the  owner  of  the 
land,  and  disposed  <A  by  him,  he  most  pay  its 
value  as  stipulated  in  Uie  contract — Pagan  t. 
Hook  (Iowa)  155. 

In  an  action  for  value  of  certain  real  estate 
which  plaintiff  claimed  defendant  had  agreed  to 
transfer  in  exchange  for  other  property,  testi- 
mony that  plaintiff  was  willing  to  quitclaim 
any  title  defendant  may  have  transferred  to 
him  was  immaterial — Bensbaw  v.  Dignan 
(Iowa)  209. 

In  a  suit  by  a  party  to  a  contract  for  an  ex- 
chanfe  of  oorporate  stock  for  rell^  on  the 
grouiid  of  mistake,  evidence  held  to  sustain  a 
finding  that  the  other  party  did  not  share  or 
have  knowledge  of  the  mistake.— Wilson  v. 
Wyoming  Cattle  &  Investment  Co.  (Iowa)  838. 

Each  [uirty  to  a  contract  for  the  exchange 
of  land  is  entitled  to  receive  a  good  title. — 
Blacbiedge  &  Blackledge  v.  Davis  Tlowa)  1000. 

False  representation  that  a  horse  traded  to 
plaintiff  was  unlncnmbered  held  to  jostify-  a  res- 
cission of  the  excbange. — ^Ulller  t.  Hackbarth 
(Wia.)  811. 

EXCHANGES. 

A  compl^nt  allying  the  Incorporation  of 
plaintiff  as  a  chamber  of  commerce,  that  defend- 
ants had  conspired  together,  without  right,  to 
wrongfully,  fraudulently  and  maliciously  get 
and  post  on  their  blackboard  plaintiff's  market 
quotations,  heM  to  sufficiently  charge  defend- 
ants with  appropriating  quotations  obtained 
by  plaintiff,  and  that  defendants  wrongfully 
disseminated  certain  quotationa  as  they  are 
"produced  through  their  own  office." — Chamber 
of  Conunarce  of  Minneapolis  t.  Wells  (Minn.) 
1124. 

Complainant  In  an  action  to  restrain  the  use 
of  market  quotations  Aeld  to  state  a  cause  of 
action. — Chamber  of  Commerce  oi  Mlaoeapolis 
T.  WelU  (Hinn.)  1124. 

EXCISE. 

Regulation  of  traffic  in  intoxicating  llqnorfl,  see 
"Intoxicating  Liquors." 

EXCUSABLE  HOMICIDE. 

See  "Homicide,"  |  1. 

EXECUTION. 

See  "Oamiahment.'' 

Exemptions,  see  "ExemptionB'';  "Homestead.** 

S  1.  Stay,  qwaahiag,  TaoatfaiK,  aad  re- 
lief against  ezeontioa. 

In  a  suit  to  enjoin  sale  of  land  on  execution, 
burden  held  on  plaintiffs  to  negative  judgment 
creditora*  Interest  In  the  proper^  In  qaaaaon. — 
Hickey  T.  Davidson  (Iowa)  878. 

I  2.  Cnalau  Inr  tUvd  jMnena. 

Dnder  Code  1S97,  U  W06,  3891,  notice  of 
claim  of  property  levied  on  by  officer  htid  in- 
sufficient.— Snaw  T.  Tyrrell  (Iowa)  1006. 

Under  Code  1807,  It  8906,  3991,  affidavit  to 
notice  of  claim  of  proper^  levied  on  under  exe- 
cution held  insn^dant — Shaw  v.  Tyrrell  (Iowa) 
1006. 

I  8.  Sale.  * 

*nnder  Code,  I  40^,  It  neither  the  jadg- 
ment  holder  nor  his  attorney  i)roceed  against 
a  Uddw  at  an  execution  aale  to  coUact  hia 
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bid,  it  IB  the  dotr  of  the  sheriff  to  resell  the 
propwt?.— State  Bank  t.  Brown  (Iowa)  49. 

*Under  God«,  i  4083,  no  one  bat  the  judg- 
ment hold^  or  his  attome;  Is  entitled  to 
proceed  against  a  bidder  at  ezecntion  sale 
who  fails  to  pa?  the  amount  of  his  bid  on 
demand. — State  Bank  t.  Brown  (Iowa)  49. 

A  return  of  a  sheriff  in  Nebraska,  indicating 
the  publication  of  the  notice  of  sale  of  reu 
estate  under  ezecution,  heid  insuflSclent,  as  the 
publication  must  be  enown  by  the  affidavit  of 
some  one  knowing  tiie  facts. — IShga^  t.  Boberts 
(Iowa)  480. 

Under  Comp.  St.  Neb.  1903,  K  6920,  0924, 
0937,  held  that  an  affidavit  of  pablicatioD  of  no- 
tice of  sale  of  real  estate  under  executloa  must  be 
subscribed  by  the  affiant — ^Magney  t.  Boberts 
(Iowa)  430. 

*The  title  of  A  purchaser  at  a  sale  on  execu- 
tion is  based  on  a  confirmation,  and  execution, 
and  deliTOT  of  a  cmveyance. — Westerfleld  v. 
Sooth  Omaha  Loan  &  Building  Aw'n  (Neb.) 
1087. 

*The  owner  of  real  estate  that  has  been  sold 
on  execution  is  entitled  to  the  possession,  rents, 
and  pro&ts  until  a  confirmation  of  the  sale. — 
Westerfield  t.  South  Omaha  I<oan  &  Building 
Ass'n  (Neb.)  1087. 

EXECUTORS  AND  ADMINISTRATORS, 

See  "Descent  and  Distribution'*;  "WiUa." 

Agreement  to  pay  claim  against  estate  of  dece- 
dent as  contract  within  statute  of  frauds, 
see  "Frauds,  Statute  of,"  i  1. 

As  parties  In  action  for  wrongful  death,  see 
"Death." 

CV>nBideration  Of  nmtniet  to  pay  claim  against 
decedent's  estate,  see  "Contracts,"  fi  1. 

Effect  of  judgment  against  in  garnishment,  see 
"Garnishment,"  i  4. 

Garnishment  of  funds  in  hands  of,  see  "Gar- 
nishment" i  1. 

Of  insane  decedent,  see  "Insane  Persons,"  $  2. 

Review  of  finding  in  probate  proceedings,  see 
"Appeal  and  Error,"  |  14. 

Testimony  as  to  transactions  with  decedents, 
see  "Witnesses,"  I  2. 

I  1.   Appointmemt*    tt«»Mfle»tlon,  and 
tenure. 

*The  anraintment  of  so  executor  must  oi^ 
dinarlly  be  made  in  accordance  with  the  will 
of  the  teetator. — Breen  t.  Keboe  (Mich.)  28. 

*In  the  absence  of  statute,  indebtedness  to 
testator  does  not  disqualify  one  to  act  as 
executor. — Breen  v.  Kehoe  (Mich.)  28.  « 

•Under  Oomp.  Laws  1897,  »  BO.  subd.  1, 
9310,  931T,  a  nonresident  alien  is  not  ab- 
8<rfately  disqualified  from  acting  as  executor; 
but  hie  nonresidence  is  ground  for  the  ex- 
ercise of  discretion  by  the  probate  Jadge  in 
appointing  him  or  revoking  his  lett««. — ^Breen 
T.  Kehoe  (Mich.)  28. 

i  2.    Assets,  appMisal,  and  inventorr. 

*An  administrator  is  not  entitled  to  posses- 
sion of  proper^  of  wbich  the  decedent  died  pos- 
sessed against  the  equitable  owner  thereof. — 
Koslowski  V.  Newman  (Neb.)  295. 

9  3.   Collection  and  management  of  ea« 

tBt«. 

*Rev.  St.  1898,  {  3929,  held  to  require  the 
court  to  disallow  all  expenses  incurred  by  an  ex- 
ecutor not  sbown  to  have  been  necessarily  in- 
curred In  tbe^  management  of  the  estate. — Mac- 
kin  V.  Hobbs  (WisTTsOS. 

The  expenses  of  an  administrator  dependent  on 
judicial  discretion  sliould  not  be  allowed  in  eases 


where  they  are  the  result  of  bad  faith  or  inex- 
cusable negligence. — Mackin  v.  Hobtra  (Wis.) 
SOS. 

Under  the  statute,  certain  costs  held  not  proi>- 
erjy  allowed  to  an  administrator. — Mackin  v. 
Hobbs  (Wis.)  306. 

*Rev.  St.  1898,  |  3823,  imposes  no  duty  on  an 
administrator  to  take  possession  of  bis  intes- 
tate's real  estate,  and  In  the  absence  of  debts 
does  not  entitle  him  to  pcwsession  as  against  the 
heir.— Hlnman  v.  Hinman  (Wis.)  788. 

*An  administrator's  right  to  posseBBion  of  his 
intestate's  real  estate,  under  Rev.  St  189S,  f 
3823,  until  exercised,  does  not  constitnte  an  in- 
tervening Mtate  in  possessioo  as  against  the  hdr. 
—Hinman  v.  Hinman  (WisJ  788. 

i  4.   Allawaneo  amd  piqrmeBt  of  i*1«lnta. 

Under  Comp.  Laws,  T9  9377.  9378,  94U, 
commissioners  of  a  decedent's  estate  held  to 
have  Jurisdiction  to  allow,  as  claim  agninst 
the  estate,  a  note,  signed  by  deceased,  secnred 
by  mortzagc—Flyna  t.  Larimer's  ^nate 
(Mich.)  87. 

The  action  of  commisrioners  on  dalms  of  a 

decedent's  estate  within  their  jurisdiction  held 
conclusive  in  the  absence  of  an  appeaL — ^Flynn 
V.  Larimer's  Estate  (Mich.)  37. 

Under  Qen.  St.  1894.  I  4517/  a  notice  of  ap- 
peal that  the  miduary  legatee  appeals  from 
the  order  allowing  the  claim  does  not  prevent 
any  review  of  that  part  disallowing  a  portion 
of  the  claim. — ^In  re  Andrus'  Estate  (Minn.)  66: 
First  Unitarian  Soc.  t.  Houliston.  Id. 

•Laws  1901,  p.  336,  c.  28  (Comp.  St.  1903, 
c.  23,  8  226),  relating  to  the  presentation  of 
claims  against  the  estate  of  a  decedent,  does  not 
app^  to  daima  pending  before  Its  enactment — 
KorrB  Estate  t.  Bueker  (Neb.)  1000. 

i  5.   Distribution  of  estate. 

*An  heir's  distributive  share  of  the  personal 
estate  may  be  applied  by  tbe  administrator  in 

Gijrment  m  a  debt  due  tbe  estate  by  such  heir. — 
arvin  v.  Bowlby  (Mich.)  751. 

Neither  an  ■beir'a  distributive  share  of  hia  an- 
cestor's real  estate,  nor  the  proceeds  of  a  sale 
thereof  in  the  hands  of  an  administrator,  is 
chargeable  with  the  heir's  indebtedness  to  the 
estate.— Marvin  v.  Bowlby  (Mich.)  751. 

i  6.   Sales  and  eonTejanees  nnder  avdev 
of  oonrt. 

•*An  Intestate's  personal  estate  mast  first  be 
subjected  to  the  payment  of  his  debts,  and  aftwr 
it  is  exhausted  so  madi  of  the  real  estate  mdty  be 
applied  as  is  oecessa^  for  the  purpose. — ^Marvin 
V.  Bowlby  (Mich.)  751. 

S  7.  AeoonatlAK  and  setilememt. 

The  oversight  and  direction  of  the  settlements 
of  estates  is  in  the  district  courts,  and  tho  Su- 
preme Court  will  not  interfere  excqit  npoa  a 
clear  showing  that  justice  demands  it. — ^Wbc^er 
V.  Ijong  (Iowa)  161. 

The  court  htld  to  have  discratloii  to  entertain 

proceedings  by  a  volunteer  to  compel  an  executor 
to  report  and  to  charge  himself  as  a  guardian. — 

Wheeler  v.  Long  (lows)  161. 

In  an  action  against  an  administrator  to  re- 
cover the  amount  of  a  claim  which  defendant  twd 

Sromised  to  pay,  a  deed  fnnn  the  heirs  of  dcee- 
ent  to  defendant  held  admisrible. — Blake  t. 

Robinson  (Iowa)  401. 

*Rev.  St  1898,  5  3929,  held  to  require  the 
court  to  disallow  all  claims  made  by  an  necutor 
for  compenaatl<m  for  services,  unless  the  services 
were  honestly  rendered^ — ^MacUn  t,  Uobbs 
(Wis.)  305. 
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An  odmlnistTatoT  held,  by  reaBun  of  his  bad 
thitii,  not  entitled  to  ezpttiaes  incurred  In  Utlga- 
tion^MacUn  t.  Hobba  (Wis.)  80K. 

EXEMPLARY  DAMAGES. 

For  ananlt  on  passoDger,  see  "Otrrierm"  |  &• 

EXEMPLIFICATIONS. 

As  evidence,  see  "Evidence,"  f  &. 

EXEMPTIONS. 

See  "Homestead." 

Character  as  fraudalent  of  ctHivwaim  of  flo^ 
empt  property,  see  "FrsodidMit  OMmyuuMB." 

From  taxation,  see  "Taxation,"  {  1. 

Of  rights  in  public  lands,  see  "Public  Lands." 

1  1.   HatvM  Mul  extamt. 

Under  Code,  H  2D72,  2876,  2965,  4010,  where 
the  bomestead  of  m  pensioner  descends  to  heirs, 
it  is  subject  to  the  ancestor's  debts  contracted 
prior  to  Its  acquisiticHDLr~Beatty  t.  Wardel) 
(Iowa)  857. 

EXPEitT  TESTIMONY. 

In  civil  Bctlons,  see  "Brldence,"  |  11. 

EXPLOSIVES. 

Losses  under  insurance  policies  caused  by  «x- 
ploslons,  see  "Insurance,"  {  8. 

FACTORS. 

See  "Broko*," 

Agrreement  between  cranberry  producers  for 
formation  of  association  to  handle  their  re- 
spective crops  Md  to  contemplate  that  the 
asaoeiatlMi  uoold  act  as  a  factor  for  the  waoBf 
bers.— Brim  V.  Ssarta  (Wis.)  817. 

Difference  between  net  prlc*  realised  by  pro- 
ducers* associatioD  for  any  member  and  the 

amount  credited  to  the  meml)er  on  the  ship- 
ment of  his  crop  to  the  association  fceld  charge- 
able to  the  member,  where  the  association  acted 
aa  factor  for  hlnk— Briere  v.  Beorls  (Wis.)  817. 

FALSE  IMPRISONMENT. 

Bee  -MalleioiM  FroMcattoB.* 

FALSE  PRETENSES. 

Admissions  as  evidence,  see  "Criminal  Law," 

f  11. 

Amendment  of  Indictment  or  infmnation  for 
obtaining  money  by,  see  "Indictment  and  In- 
formation." i  6. 

Best  and  secondary  evidence,  see  "Criminal 
Law,"  f  10. 

Harmless  error,  see  "Criminal  Law,"  {  29. 

In  prosecution  for  obtaining  cattle  by  false 

{iretensea,  certain  cbarse  as  to  the  place  of  de- 
ivery  of  the  cattle  held  proper.— State  v.  JaA- 
Bon  (Iowa)  51. 

In  prosecution  for  false  pretenses,  certain 
charge  as  to  prosecuting  witness*  knowledge  of 
defendant's  flnancial  condition  held  proper. — 
State  T.  Jackson  (Iowa)  51. 

*In  a  prosecution  tor  folse  pretenses,  charge 
•a  to  the  frivolity  of  the  alleged  false  represen- 


tations held  abstractly  laoorrecL— State  v. 

Jackson  (Iowa)  51. 

In  prosecution  for  false  pretenses,  certain 
charge  should.  In  view  of  another  charge,  have 
been  given. — State  v.  Jackson  (Iowa)  Si. 

In  prosecation  for  obtaining  property  false 
representations,  certain  evidence  as  to  defend- 
ant's profits  in  the  transaction  hOA  inadmissi- 
ble.—Sute  V.  Jackson  Oowh)  51. 

An  Indictment  for  false  pretenses  Aeltf  not 
sufficiently  certain  in  its  description  and  alle> 
gation  of  value  Of  the  property.— IState  v.  Jack- 
son (Iowa)  51, 

*An  indictment  for  obtaining  cattle  by  false 
reivesmtations  mnst  allege  the  ownership  of 
die  eattn  so  obtained. — State  t.  Jackson  (Iowa) 
51. 

In  prosecution  for  false  pretenses,  evidence 
held  not  to  constitute  a  variance  from  the  in- 
formation.— People  V.  Hofbnann  (Mich.)  838. 

In  a  proeecution  of  a  coroner  for  obtaining 
money  from  the  state  by  false  pretenses,  cer- 
tain evidence  held  ecMDspetont  to  show  the  falsity 
of  the  representations  (Oomp.  Laws,  |  11^28). 
—People  v.  Hofbnann  (Mich.)  8S& 

In  proaecntlon  for  false  pretenses,  evidence 
of  similar  crimes  held  admissible  to  show  fraud- 
ulent intent  and  guilty  knowledge  (Comp. 
Laws,  I  11,828) .—People  v.  Hoffmann  (Mich.) 
838. 

In  a  prosecution  for  false  pretensett,  evidence 
held  admissible  on  the  Issne  of  falsity  of  pre- 
tenses.— People  V.  Hofbnann  (Mich.)  8B8. 

In  a  prosecution  for  false  pretenses,  certain 
testimony  showing  fraud  In  a  similar  cose  held 
admissible. — People  v.  Hoffmann  (Mich.)  838. 

In  prosecution  for  false  pretenses,  evidence 
as  to  what  was  said  and  done  at  the  time  a  false 
statement  was  obtained  Acid  admissible. — People 
V.  Hoffnuum  (Mich.)  8Sa 

In  a  prosecution  for  false  pretenses,  testimony 
as  to  falsity  of  Item  in  a  bill  held  admissible. 
—People  V.  Hoffmann  (Mich.)  838. 

In  a  prosecution  for  false  pretraiaes,  testimony 
as  to  reliance  on  pretenses  held  a^nlasible. — 
People  v.  Hoffmann  (Mkh.)  8B8. 

FAMILY  EXPENSES. 

Liability  of  wife's  separate  estatOi  eee  '*Hns- 
bud  and  Wife,"  <  2. 

FEES. 

Oif  municipal  officers,  see  *VnnIeIpal  Gorpora- 

tlODS,"  I  3. 

Of  sheriffs  or  constables,  eee  "Sheriflto  and 
Constablee."  1  2. 

FEE  SIMPLE 

Creation  by  wlU.  see  "Wills,"  1  6. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  f  ^ 

FENCES. 

Fencing  land  by  mistake  aa  constltnting  adverse 
posseaslon,  sea  "Advene  Poeeesidon."^ 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Error.".  S  2. 


*  Pelat  aaMtatadU  See  ayUaInu* 
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FINDINGS. 

Bevlew  on  appeal  or  writ  of  error,  MC  "Appeal 

and  Errors  8  14. 
Bight  to  appeal  from  flndiDga  of  facta,  ne 

^ippeal  and  Error,"  %  8. 
Setting  aside,  tee  "New  TriaL"  |  1. 
Spei^  endings  by  ivrj,  MeTrrial,"  |  11. 

FIRE  COMPANIES. 

Determinatloa  of  rigbta  of,       hdnaetioii,  tee 

"InjuncUon,"  |  2. 

FIRE  INSURANCE.  • 

See  "Insurancab** 

FIRES. 

See  "Arson.** 

Caused  br  operation  of  railroad,  see  Hall- 
roads,"  I  6. 

FISH. 

Sammary  trial  for  offense  against  Bsbery  laws, 
see  "Criminal  Law,"  S  4. 

On  an  infonnation  for  taking  Bsh  to  unlawful 
means,  ander  Code  Bnpp.  1W2,  {  2640  et  seq., 
evidence  held  sufficient  to  sustain  a  CMiTiction. 
—State  T.  Dttihardt  (Iowa)  386. 

FIXTURES. 

Covenants  relating  to,  see  "Covenants,"  |  1. 

*Tbings  personal  in  their  nature,  hot  fitted  to 
be  used  with  real  estate,  especially  if  attached 
to  the  land  in  some  permanent  way,  pass  with 
the  realty.— Builard  v.  HopUns  (Iowa)  187. 


FLAGS. 


"Statw," 


Power  of  state  to  prohibit  nae  of, 

§  1. 

Prohibiting  use  of  United  States  flag  for  adver- 
tising purposes  as  deprivation  of  nropertj 
without  due  process  oi  law,  see  "Constitu- 
tional Law,"  $8. 

Special  laws  relating  to,  see  "Statutes,"  |  2. 

FLOWAGE. 

See  "Waters  and  Water  Courses,"  {  2. 

FOOD. 

Constitutionality  of  statutes  In  general,  see 
"Constitutional  Law,"  i  L 

Laws  1S06,  p.  163.  c.  114,  |  11,  rwnUting 
sale  of  food,  constitutes  an  nnreasonabie  inter- 
ference with  intwstate  and  foreign  commerce. 
— Jewett  Bros.  &  Jewett  v.  Smail  (S.  D.)  788. 

Laws  1906,  p.  161,  c.  114,  regulating  manu- 
facture and  sale  of  food,  Jield  to  be  within  the 
police  power  of  the  state  except  in  so  far  as 
the  means  onployed  interfered  wiith  constitu- 
tional rights.— Jewett  Bros.  &  Jewett  t.  Small 
(&  D.)  738. 

FOOT  BALL 

Authority  of  school  officers  to  prohibit  popils 
from  olayln^  Me  *'Scliools  and  School  Dis- 
tricts," S  1. 


FORCIBLE  DEFILEMENT. 

See  •^pe." 

FORCIBLE  ENTRY  AND  DETAINEa 

see  "Estof^- 
i  IS. 


Estop^  to  deny  ownership  In. 
pel,    (  2. 

Harmless  error,  see  "Appeal  and  Error, 


FORECLOSURE 

Of  Uen,  aee  "Mechanic^  Liens,"  S  4. 
Of  mortgage,  see  "Building  and  Loan  As- 
sodation^;  "Mortgages,"  ||  6,  6. 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  {  4. 

Foreign  Insurance  ounpanies,  aee  "Insaraiiosb'* 
I  !• 

FOREIGN  JUDGMENTS. 

See  ^'Jadgnunt,"  H  11, 12. 

FORFEITURES. 

Of  estray  Hen,  see  *'Anfmal8." 

Of  insnranc^  see  **InsnTance,**  If  9,  T,  IL 

FORGERY. 

In  an  acti<m  for  uttering  a  fnged  InstroaieBt; 

evidence  Md  Insufficient  to  sustain  convictKm. 
—Blacker  v.  State  (N^)  802. 

To  duuge  the  crime  of  having  possesstou  of  a 
forged  and  altered  deed,  with  intent  to  utt«r 
the  same  as  true,  with  intent  to  d^rand,  as  de- 
fined in  Cr.  Code,  i  146,  the  words,  "knowinc 
the  same  to  be  fals^"  must  appear  in  the  infoi^ 
matton.— Newby  T.  State  (Xd>.}  1098. 

FORMER  ADJUDICATION. 

See  "Judgment,"  If  9^  la 


See  "Ejectment";   "Beplerln";   "Trorcr  anl 

Conversion." 


FORMS  OF  ACTION. 

snt";  "Beplerln"; 

FORNICATION. 

See  "Incest" 

FRANCHISES. 

Forfeitureb  aea  "Oorpotatiom,"  |  7. 

FRAUD. 

See  Talso  Pretenses";  *arraudnlettt  Ccmvey 
ances." 

As  affectii^  creation,  existence  and  Talidiiy 
of  trust,  see  "Tru«»,"  {  1. 

Assignment  of  cause  of  action  fw,  aae  "As- 
signments," I  1. 

Effect  of  discharge  in  bankmptcT'  on  dsts 
against  bankmpt  estate  arising  out  of  fraud 
of  bankrupt,  see  "Bankruptcy,   {  2. 

Instructions  in  general  in  actiona  involviaf 
fraud,  see  "Trial,"  |  7. 

Againat  particular  classes  qfpttmmam ' 

See  "Exchangee." 
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See 


Bu  jxurtioular  cJowe*  of  pertons. 
'Broken,"  <  2. 


M  partloular  elae«e«  o/  oon'D^/anoM,  contraoto, 
or  lran«act<on<. 

See  "BillB  and  Notes,"  $  4;  "Chattel  Mortga- 
ges," i  1 :  "Deeds,"  f  1 ;  "Exchange  of 
Property";  "Insurance.'^fS  5.  13;  "&l«s," 
{  1 ;  ■'Taxation,"  S  8;  "Wilta?"  f  4. 

Povtine  market  qnotatinw  of  exchange,  see 
"Exchanges." 

Procuring  making  of  wlU,  see  "Wills,"  ft  4. 

ReorganiBation  of  corporation,  see  "Corpora- 
tions," I  6. 

I  1.  Aotlona. 

*An  allegation  that  bonds  issued  by  a  corpora- 
tion were  issued  in  fraud  of  plaintiff's  rights 
held  an  insnffici«it  plea  of  fraud. — Oowefi  r. 
Cit7  Water  Supply  <>>.  ^owa)  1016. 


FRAUDS,  STATUTE  OF. 


I  1. 


PmwImi  to  WBwev  for  A«M»  d*- 
f molt*  or  tiowTgii^e  of  uofkor. 

Ad  oral  contract  whereby  an  administrator 
agreed  to  pay  a  claim  against  the  estate  if  the 
cleimant  would  not  Mess  it  held  not  within  the 
statute  of  &aadi.— %lake  t.  Boblnson  (Iowa) 
401. 

i  3i.  Repvesemfotlona. 

An  assignee  of  a  bank,  ailing  that  defend- 
ant, as  director,  fraiidulmtfy  procured  dis- 
counts on  notes  belonging  to  another;  cannot 
rec-over  without  evidence  that  the  fraudulent 
reprenentaticHis  were  In  writing. — Hicks  t.  Steel 
(Mich.)  767. 

S  S.  AsroomoBta  mot  to  bo  pevfonaod 
wltUm  OBO  yoor. 

.TTnder  Rev.  St.  1898,  |  2307,  suod.  1,  any  ex- 
cess, however  sliort,  over  one  year  from  a  vertml 
agreement,  till  full  performance,  will  defeat  it. 
— Chase  V.  Hinkley  (Wis.)  230. 

*That  a  contract  for  personal  services  Is  ter- 
minable by  the  dMth  of  the  employ^  does  not 
take  it  out  of  the  statute. — Chase  v.  Hinkley 
(Wis.)  230. 

*Ttiat  the  period  covered  by  a  verbal  agree- 
ment for  services  extends  only  one  year  from 
eommeneement  of  jperformance  does  not  take  it 
out  of  the  statute.— Chase  t.  Hinkley  (Wis.) 

230. 

i  4.   Rool  property  aad  estotos  aad  In- 
terests therilB. 

An  option  contract  by  which  plaintiffs  were 
entitled  to  have  defendant  sobstltated  for  them- 
selves In  a  contract  for  the  purchase  of  land 
Md  invalid  where  the  option  contract  did  not 
coroplv  in  Its  creation  with  the  statute  of  frauds. 
— E&slinger  v.  Fascoe  (Iowa)  362. 

*An  oral  contract  to  assume  a  contract  for  the 
purchase  of  land  and  to  become  substituted  for 
the  vendees  under  the  contract  Jteld  within  the 
statute  of  frauds. — Esslinger  v.  Pascoe  (Iowa) 
3*12. 

*A  parol  ^eement  fixing  a  disputed  boundary 
line,  when  followed  by  possesaion,  held  noi 
within  the  statute  of  frauds. — Kitchen  v. 
Cbantland  (Iowa)  367. 

*A  contract  whereby  in  consideration  of  the 
care  of  the  owner  of  land  during  life  the  land 
was  to  belong  to  plaintiff  was  not  within  the 
Rtatote  of  frauds. — Soper  t.  Oalloway  (Iowa) 
3S0. 

Certain  contract  relative  to  land  held  to  create 
an  interest  in  the  land  within  the  statute  of 
frauds  <Comp.  Laws  1897,  S  ^500).— Tuttle  v. 
Bristol  (Mich.)  145. 


Contract  with  another  for  the  pnrcliaBe  of 
land  held  a  contract  of  agency  not  within  the 
statute  of  frauds. — Schmidt  t.  Beiaeker  (N.  D.) 
1102. 

Agreement  for  partnership  in  dealings  in  real 
estate  held  within  statute  of  frauds  (Rev.  St. 
1808,  i  2302).~Schener  v.  Cochem  (Wis.)  573. 

i  6.    Beauisites  amd  sofflelenoy  of  writ- 
ing. 

A  contract  for  the  sale  of  land  held  sufficient 
within  the  statute  of  frauds  (Comp.  Laws, 
8  Oeil).— fitnart  t.  Mattem  (Mich.)  86. 

I  6.    Oyoratlon  ond  oSoot  of  atotnto. 

Acts  of  plaintiff  and  defendant  held  not  to 
constitute  sufficient  part  perfortnonce  of  agree- 
ment fdr  iiartnership  in  dealings  in  real  estate 
to  reader  the  agreement  binding  within  the  stat- 
ute of  frauds.--^heuer  v.  Cochem  (Wis.)  573. 

I  7<   Pleadins,  eridenoe,  trlol*  ond  ro- 
▼iew. 

Code,  8  3003,  held  not  to  prevent  tiie  intro- 
duction of  parol  evidence  to  determine  the  ap- 
plicability of  sections  of  the  statute  relatiug  to 
party  walls  to  a  certain  wall. — Howell  v.  Goss 
(Iowa)  61. 

FRAUDULENT  CONVEYANCES. 

Abatement  or  revival  of  action  to  set  aside, 
see  "Abatement  and  Revival,"  |  1. 

By  bankrupt,  see  "Bankruptcy,"  {  1. 

By  husband  pending  suit  for  divorce,  see 
^'Divorce,"  |  4. 

i  1.    Transfers  nnd  transaetlons  Inralld. 

'Parents  held  entitled  to  receive  pay  or  take 
security  from  son  in  the  absence  of  fraud, 
though  the  reeolt  will  be  to  delay  or  defeat  his 
other  creditors. — First  Nat.  Bank  v.  Brubaker 
(Iowa)  116. 

•Exempt  property  is  not  subject  to  sale  to 
satisfy  dMits,  and  its  transfer  by  the  debtor  to 
his  wife  is  not  a  fraud  upon  creditora. — Foreman 
V.  Citisans*  State  Bank  (Iowa)  163. 

A  transfer  by  a  husband  to  a  wife  of  a  calf  of 
trifling  value  will  not  he  disturbed  at  the  in* 
stance  of  the  husband's  creditors. — Foreman  v. 
Citizens'  State  Bank  (Iowa)  163. 

*Where  a  husband  turns  over  his  exempt 
wages  to  his  wife  to  keep  household  expenses, 
and  she  accumulates  a  fund  which  she  invests 
in  land,  it  is  not  subject  to  the  husband's  debts. 
— Ehlers  v.  Blumer  (Iowa)  406. 

*To  set  aside  a  conveyance  as  frandulent 
against  creditors,  plaintiff  must  prove  tiiat  the 
grantee  participated  in  fraudulent  intent — ^At* 
kinson  v.  McXider  (Iowa)  504. 

In  an  action  to  set  anide  a  conveyance  as 
frandulent  against  creditors,  plaintiff  held  not 
entitled  to  assail  the  validly  of  the  conveyance 
b«cause  not  recorded. — ^Atkinson  v.  McNider 
(Iowa)  BOi. 

*An  ioBolvent  debtor  may  In  good  fslth  trans- 
fer his  property  in  payment  of  an  honest  debt, 
though  other  ovditoro  are  thereby  hindered  or 
delayed. — ^Atkinson  v.  McNider  (Iowa)  504. 

*A  Tolnntary  conveyance  by  a  parmt  to  a 
child  held  constructively  fraudulent  as  to  an 
existing  creditor,  unless  the  grantor  had  suf- 
ficient remaining  property  to  satisfy  his  cred- 
itors.— Campbell  V.  Campbell  (Iowa)  583. 

•In  an  action  to  set  aside  an  alleged  fraudu- 
lent conveyance,  it  is  not  necessary  that  plain- 
tiff should  allege  or  prove  that  the  debtor  was 
insolvent  at  the  time  he  executed  it — Crary  v. 
Kurti  (Iowa)  .=)90. 


*  Point  annotated.   See  ajllabna 
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Certain  conveyance  to  In&nt  dilld  of  an  in- 
solvent held  not  frandulent  as  against  cred- 
itors of  tlie  insolvent. — Hlckey  v.  DavidBon 
(Iowa)  678. 

Where  a  JudgmeDt  debtor  had  conveyed  his 
real  estate  to  avoid  the  debt,  and  without  any 
consideration,  rach  conveyance  to  foaudalent. — 
Ainsworth  v.  Roubal  <Neb.)  24S. 

i  S.   Klghta  and  UabUltlM  of  pmvtles 
and  pnvoltuevs. 

*Where  a  conveyance  is  set  aside  u  fraudu- 
lent, and  the  land  is  insufficient  to  pay  the 
judgment,  the  fraudulent  grantee  may  be  com- 
pelled  to  apply  on  the  judgment  rents  and  profits 
of  the  land  which  accrued  while  in  his  pos- 
session.—E4nt  Nat.  Bank  v.  Oibson  (Neb.) 
1081. 

S  3.  Bevedles  of  eredltovs  mmA  yareluu- 

•TS. 

In  an  action  to  set  aside  a  conveyance  as 
fraudulent  against  creditors,  evidence  examined, 
and  held  Insufficient  to  show  that  the  convey* 
ance  was  frandnlent. — A.thinBOn  v.  McNider 
(Iowa)  504. 

In  an  action  by  a  creditor  to  set  aside  a 
voluntary  conveyance  alleged  to  be  In  fraud  of 
creditors,  evidence  h^d  sufficient  to  show  that 
plaintiff  had  sufficient  property  after  making 
the  transfer  In  qnestiim  to  satisfy  the  claims 
of  his  credltora.— <^pbell  t.  Campbell  (Iowa) 
583. 

*Where  a  child  receives  a  voluntary  convey- 
ance from  his  parent  be  has  the  bunwn  of  re- 
butting oonatmetive  frauds— Oampbell  v.  Camp- 
bell (Iowa)  68S. 

*Where  a  debtor  made  a  voluntary  convey- 
ance, and  it  subsequently  appeared  that  he  had 
no  property  to  meet  the  debt,  it  was  to  be  pre- 
sumed that  such  insolvent  conditim  existed 
immediately  after  the  voluntary  conveyance. — 
Campbell  v.  Campbell  (Iowa)  583. 

A  voluntary  conveyanoe,  which  If  allowed  to 
stand  will  defeat  the  collection  of  an  indebted- 
ness existing  at  the  time  because  of  present 
insolvency,  will  be  presumed  frandulent--Crary 
V.  Knrbs  (Iowa)  MiO. 

*In  a  suit  to  set  aside  a  gift  of  certain  land 
to  a  debtor's  wife  as  fraudulent,  the  burden 
was  on  her  to  show  that  her  husband  retained 
ample  means  after  the  conveyance  to  satisfy 
all  bis  debts,  and  that  the  gift  was  not  un- 
reasonable.— Crary  v.  Knrti  (Iowa)  600. 

In  an  action  to  recover  money  transferred 

by  a  debtor  to  one  of  hia  sons  in  fraud  of  cred- 
itors, evidence  that  the  son  was  a  first-class 
business  man  was  Irrelevant — ^Arnold  v.  Harris 
(Mich.)  744. 

In  an  action  to  set  aside  a  frandulent  trans* 
fer  made  to  obstruct  the  collection  of  a  Judg- 
ment, it  is  not  necessary  for  plaintiff  to  show 

that  defendant  bad  no  other  property  !mfficient 
to  satisfy  the  judgment,  or  that  an  execution 
on  the  Judgment  had  been  returned  unsatisfied.— 
Cochran  v.  Cochran  (Minn.)  183. 

Evidence  A«Id  not  to  show  that  a  mortgage 
was  kept  alive  for  the  purpose  of  hindering  or 
driranding  a  creditor  of  the  mortgagor. — Mc- 
Caffrey T.  Burkhardt  (Minn.)  971. 

A  creditor  may,  before  reducIoK  hia  claim  to 
judgment,  seize  the  estate  fraudulently  conveyed 
by  attachment,  and  after  Judgment  enforce  his 
lien  by  a  creditor's  suit. — Ainsworth  v.  Roubal 
(Neb.)  248. 

*The  payment  of  a  full  and  adequate  con- 
sideration hj  the  vendee  of  diattels  held  to 


rebnt  the  presumption  of  fraud,  under  Rev. 
St.  ISdS,  i  2310.— Griswold  v.  Nichols  (WKj 
816. 


See  "Fish." 


I  1. 


GAME. 
GAMING. 


Oambliac  eomtimets  ud  tmsM- 

tlona. 

In  an  action  on  a  contract  for  future  deliver7. 
it  is  no  defense  that  the  vendor  did  not  con- 
template an  actual  delivery,  if  the  other  party 
intended  such  delivery.— Jolm  UUler  Go.  v. 
Klovstad    (N.  D.) 

A  contract  for  the  sale  of  a  commodity  far 
future  delivery  is  valid  if  the  parties  intend  i 
future  delivery.f— John  Miller  Go.  T.  Klovsud 
(N.  D.)  164. 

*Salee  of  commodities  fw  future  delivery  an 

OTesumed  to  l>e  legitimate. — John  Miller  Co.  v. 
Klovstad  (N.  D.)  164. 

*In  an  action  by  an  agent  against  its  princi- 
pal, to  recover  for  losses  sustained  on  a  board  of 
trade  in  the  sale  of  grain  for  future  delivery,  i'U 
that  there  was  no  sufficient  evidence  reqairin; 
the  court  to  submit  the  defense  to  the  inty-- 
John  Miller  Go.  T.  Klovstad  (N.  164. 

GARNISHMENT. 

See  "Execution." 

Competency  of  witnesses  In  gamldmiait  pro- 
ceedings, see  "Witnesees,"  |  2, 

Dismissal  on  appeal  or  writ  of  error,  see 
"Aweal  and  £frror,"  {  10. 

8  1.   fersoas  and  property  ralijoet  to 
Bamishment. 

•Funds  in  the  bands  of  an  administrator 
are  subject  to  gamisbmsnt — Gteiger  t.  Oaige 
(Iowa)  1007. 

S  2.   Writ  or  snmmoas  and  aotlee,  mtt- 
ioe,  and  return. 

*Under  Code,  |  89S5,  a  notice  to  a  garnishw 
Md  defective  as  not  requiring  him  to  appear  on 
the  first  day  of  the  next  term  of  court,  and  na: 
stating  that  If  be  failed  to  appear  lie  would  be 
liable  for  Judgment — ^Bower  Broe.  t.  HansHi 
(Iowa)  894. 

f  3.  Proeeedinss  to  support  or  esforce. 

*Whwe  a  garnishee  is  excused  from  answer 
Inc  on  the  first  day  of  tbe  term,  he  cannot  b* 
held  thereafter  to  bs  In  default  without  noticr 
of  the  commissioner  appointed  to  take  aurwrr 
as  to  the  time  and  place  when  he  should  answer. 
— Bower  Bros.  v.  Hansen  (Iowa)  394. 

*The  garnishee  against  whom  a  default  was 
taken  held  entitled  on  a  showing  to  have  the  de- 
ftiult  i^biBt  him  set  asIde.--Bower  Bros.  r. 
Hansen  (Iowa)  304. 

On  garnishee  disclosure,  the  executor  of  aa 
estab;  may  introduce  testimony  other  thai 
hia  own  to  dhow  that  money  and  effects  xm.>T 
his  control  as  executor  do  not  belong  to  ti' 
judgment  debtor. — Pitsi  v.  Winter  (Minn.)  67S. 

I  4.    Operation  and  effeot  of  gmrmUk' 
ment,  JndEuent,  or  payment. 

Garnishee'  held  personally  liable  for  amoont 
of  judgment  rendered  against  him,  on  his  fail- 
ure to  pay  over  funds  in  accordance  with  sueii 
judgment — Geiger  v.  Gaige  (lowa^  1007. 

Probate  court  held  without  Jurisdiction  to  di- 
rect administrator  to  psy  funds  in  violatitm  of 
garnishment  judgment  against  the  admioistza- 
tor. — Geiger  v.  Oaige  (Iowa]  1007. 


*  Point  annotnted.  See  syUnlms. 
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GIFTS. 

By  husband  or  wife  as  affectlnf  their  matual 
rights,  duties  aud  liabilities,  see  "Husband 
and  Wife,"  S  1. 

Transfsr  taxes,  see  "Taxation,"  {  la 

GOOD  FAITH. 

Of  party  bsIeIuc  equitable  nlief,  we  "Spedfic 

Performance,'^  I  2. 
Of  purchaser,  see  "Bllti  and  Notes,**  |  2; 

''\'endor  and  Pordiaaer,*'  {  R. 
On  claim  of  advene  possesiion,  see  "Adverse 

Possession,"  |  L 

GOVERNOR. 

Land  grant  for  public  building  as  Including 
residues  for  eoTemor,  see  "Public  Lands, 
I  L 

GRAND  JURY. 

See  "Indictment  and  Information.** 

GRANTS. 

Of  public  lands,  aee  "PuUie  Landi.** 

GUARANTY. 

See  "Principal  and  Surety.** 
Reguiremoits  of  statute  of  fraada,  see  **SVands, 
Statute  of."  I  1. 

GUARDIAN  AD  LITEM. 

See  "Infants,"  S  8. 

GUARDIAN  AND  WARD. 

Guardian  ad  litem  of  infants,  see  "Infants," 
S  3. 

Guardianship  of  Insane  persons,  see  "Insaiu 

Persons,"  }  1. 
Besdaaion  of*  contract  for  sale  of  land  by 

guardian,  see  "Vendor  and  Purchaser,"  |  1. 


f  1. 


ternm  of  BvanUu. 
Where  the  guardian  of  an  infant  resigns, 

that  a  new  guardian  has  not  qualified  does  not 
reinstate  the  old  guardian  without  a  new  ap- 
pointment.— Smiley  v,  Mcintosh  (Iowa)  677. 

HABEAS  CORPUS. 

Tex  custody  of  child,  see  'Tarent  and  Ohlld.*' 

I  1.  Jnrisdiotlaa.  pvosMdlncs,  mmA 

Uef. 

*In  habeas  corpus  to  determfaie  the  right  to 
the  custody  of  an  infant,  the  finding  of  the 
lower  court  as  to  the  facts  has  the  effect  of  a 
verdict  of  a  jury. — Smiley  Mcintosh  (Iowa) 
677. 

HABITUAL  DRUNKARDS. 

See  *T>ninlEards.** 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Error,**  |  IS. 
In  criminal  prosecutions,  see  "Criminal  Law," 
I  29;  "Homicide,"  i  6. 


HAWKERS  AND  PEDDLERS. 

License  of.  see  "Licenses,"  f  1. 
Proper  mode  of  review  m  prosecution  for  ped- 
dl^  without  lioena^  aee  "Ofanlnal  Law." 

Cue  soliciting  orders  for  goods  as  an  employ^ 
held  not  subject  to  the  license  tax  inmpsed  on 
peddlen^tate  v.  Smithart  Oowa) 

HEALTH. 

Begulatlons  under  police  power,  see  "Consti- 
tutional Law."  {  S. 

S  1,    Bosvds  of  liealtli  mud  aaaitarj  of- 

Iteen. 

Pub.  Acts  1903,  p.  6,  No.  7,  In  relation  to 
boards  of  supervisors,  fteld  not  to  authorize 
the  supervisors  to  substitute  their  judfnnent  ]u 
place  of  the  judgment  of  the  board  of  health, 
under  Gomp.  Iaws  1807,  {  4424,  as  to  whether 
a  person  had  a  dangerous  communicable  dimw. 
— Thomai  v.  Boara  of  Sup'rs  of  Ingham  Coun- 
ty (Mich.)  77L 

HEARING. 

In  probata  proceedings,  soa  "Wnia."  |  ff. 


HEARSAY  EVIDENCE. 

In  civil  actions,  tee  "Dvldence." 


a.  8. 

In  criminal  prosecutions,  see  "Criminal  Law,** 
i  11*  4 

HEIRS. 

See  "Deaecnt  and  DiBtribntion.** 

HIGH  SCHOOLS. 

See  "Schools  and  School  Districts.**  |  1. 

HIGHWAYS. 

See  "Bridges";  "Municipal  Corporations."  {{ 
7,  & 

Accidents  at  railroad  crossings,  see  "BailrOads." 

$  4. 

Condemnation  of  highway,  see  "Eminent  Do- 
main," 9  3. 

Liabilitiea  of  towns  for  lepalra.  aee  '^Towna," 
§  1* 

8  1.   EsteliUshinaat,  alteration,  and  dls- 
oontinnanoe. 

Facts  considered,  and  held  that  a  way  open 
and  in  use  for  more  than  20  years  could  not  be 
obstructed  1^  the  original  owner  <a  the  soil. — 
Whetstone  v.  Hill  (Iowa)  193;  Same  v. 
Hoyt,  Id. 

A  person  fillnir  a  claim  for  damans  and  ask- 
ing for  th%  appointment  of  commissioners  to  as- 
sess the  same  in  proceedings  for  die  establish- 
ment of  a  highway  can  appeal  from  the  award. 
— In  re  Dngan  (Iowa)  614;  Lynch  t.  Dugan,  Id. 

Gomp.  Laws.  |  4036.  held  to  support  a  pre- 
snmption  that,  jwhere  a  highway  was  laid  out  so 
as  to  cross  a  ravine,  it  was  a  continuous  bieh- 
way,  extendin)^  at  a  uniform  width  across  the 
ravine. — Schneider  t.  Brown  Tp.  (Mich.)  13. 

*Acta  required  to  establish  a  public  highway 
by  prescription  defined. — Kansas  City  ft  O. 
Ry.  Co.  V.  State  (Neb.)  718. 


I  2. 


Improvement,  and 


Constniotlon, 
repair. 

A  person  appealing  (toth  the  damages  award- 
ed to  him  in  proceedings  for  the  establishment 
of  a  road  is  not  required  to  |^ve  notice  of  the 


*  Point  annotated.  8oo  qrUabaa. 
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appeal  to  the  petitioners  for  the  eBtabliBbmmt 
of  the  road,  unlesa  the  road  was  eetabliahed 
on  condition  that  they  pay  the  damaties. — In  re 
Dngan  (Iowa)  &14;  L7n<!h  t.  DugaD,  Id. 

A  notice  of  appeal  held  sufficient  as  a  notice 
of  appeal  from  the  damages  awarded  In  proceed- 
ings to  establish  a  highway. — In  ra  Dngaa 
(Iowa)  614;  Lynch  T.  Dogan,  Id. 

A  township  in  constrncting  an  embankment 
for  a  highway  had  no  right  to  so  constnict  it 
Bo  as  to  cause  the  deiwBtt  of  earth  in  a  pond 
of  a  landowner  or  upon  hla  land^ — Schneider  t. 
Brown  Tp.  (Mich.)  13. 

The  rights  of  the  public  in  a  highway  do  not 
give  it  any  right  to  place  a  part  of  an  embank- 
ment npon  the  lands  of  an  adjoining  owner. — 
Schneider  y.  Bntwn  Tp,  (Mich.)  18. 

I  8.    BecalfttiM  muA  mm*  for  travel. 

*C!onnt7  Held  not  liable  In  damages  for  in- 
juries repulting  from  defeetiTe  roadways  (CTode, 
I  1528  et  seq.).— WilKm  t.  Wapello  Coonty 

(Iowa)  863. 

Evidence  In  an  action  to  restrain  obstructions 
of  an  allied  public  road  field  to  sustain  a  ver- 
dict for  pUintilE.— Eldridge  T.  Collins  (Neb.) 
10S5. 

Under  Bev.  SL  1898,  I  1826.  held  that  one 
may  be  guilty  of  obatractlag  a  public  ditch, 
though  he  has  not  acted  willfully  or  malicloos- 
ly.— ^tate  v.  Dehn  (WU.)  79B. 

In  an  action  under  Bev.  St.  1698.  |  1826, 
to  recover  a  forfeiture  for  the  obstruction  of 
a  pnbli%  ditch,  evidence  considered,  and  Md 
SQfflciait  to  natain  a  jndgm«it  against  de- 
fendant.—State  T.  Dehn  (wIm.)  796. 

*A  slight  deviation  from  the  traveled  track  of 
a  highway,  causing  the  wheels  of  the  vehicle  to 
strilce  an  obstruction,  keid  not  a  leaving  of  the 
track  prepared  for  travels — Copplna  v.  Town  of 
Jefferson  (Wia.)  1078. 

*Tbe  mere  fact  that  plaintiff's  horse  turned 
slightly  aside  out  of  the  traveled  track  of  a  high- 
way, causing  plaintiff's  vehicle  to  Rtrike  ap 
obstruction,  Itetd  insuSicient  to  raise  a  pre- 
sumption of  negligence  on  plaintiff's  part — Cop- 
pins  V.  Town  of  Jefferson  (Wis.)  1078. 

•In  an  action  for  Injuries  to  plaintiff  caused 
by  an  obstruction  In  a  highway,  plaintiff  held 
not  guilty  of  contributory  negligence  as  a  mat- 
ter of  law. — Ckippins  v.  Town  of  Jefferiwn  (Wis.) 
107& 

HOLIDAYS. 

See  "Sunday." 

*Code.  ft  3541,  held  not  to  forbid  a  trial  on  a 
legal  holiday. — ^Michel  t<  Boxhojim  C!o-op. 
Creamery  (Iowa)  828. 

HOMESTEAD.  . 

See  "Exemptions." 

Talidity  of  contract  to  devise  homestead,  gee 

"Willa."  8  3. 

I  1.   Katnre,  Manlaltloa,  ft^d  extent. 

*The  proceeds  of  a  homestead  are  only  exempt 
for  a  reasonable  time  during  which  they  are 
held  for  the  purpose  of  reinvesting  them  in 
another  homestead. — Campbell  t.  Campbell 
(Iowa)  688. 

I  It.   Transfer  or  Inenmbraaee. 

*A  contract  for  a  gift  of  land  in  consideration 
of  the  care  of  the  owner  during  life  is  enforce- 
able after  performance  of  the  services,  though 
the  premises  art  homestead. — Soper  v.  (nlloway 
(Iowa)  399* 


i  8.  Richta  of  snrTlTivc  livalMHi,  wlfe» 
uuldreii,  or  heirs. 
▲  homestead  held  liable  for  the  debts  of  t 
deceased  owner,  tbougb  it  does  not  fall  into 
the  estate  before  the  time  limited  by  atatote 
for  closing  the  estate,  or  before  the  time  vihrn 
the  estate  is  actually  closed.  (Const  art.  HI, 

L4;  Comp.  Laws,  |l  9064,  9137)^In  k 
unoos*  Estate  (luch.)  '^8. 

An  unexcused  delay  of  more  tiian  six  yean 
on  the  part  of  creditors  held  to  have  preclnd-d 
them  from  asserting  their  clnJms  against  the 
homestead  of  the  deceased  debtor.  (ConiiL  art 
16,  f  4;  Comp.  Laws,  8f  9061,  9137).— 
In  re  Ehmnona'  Estate  (Mich.)  758. 

HOMICIDE 

Construction  and  effect  of  Instructlms  In  gen- 
eral, see  "Criminal  Law."  |  22. 
Custody  of  ]nry,.see  "Criminal  Law,"  |  23. 
Declarations  as  eridence^  aee  "Criminal  Iaw," 

i  11. 

Documentary  evidence,  see  "Oiminal  Law,"  | 
1.3. 

Harmless  error  in  general,  see  "Criminal  Law," 
8  29. 

Indorsement  of  names  of  witnesses  on  indict- 
ment, see  "Criminal  Law,"  8  16. 

New  trial  in  general,  see  "Criminal  Law,"  (  24. 

Relevancy  of  evidence  In  general,  see  "Crist- 
inal  Law,"  {  7. 

Ree  gestie,  see  **Griininal  Law,"  |  7. 

8  1*  Exensable  or  Jastlflable  konslelds. 

*One  who  is  assaulted  while  on  bis  own  prem- 
ises is  not  obliged  to  retreat.— State  Bennett 
(Iowa)  321. 

'Where  two  persons  In  pursuance  of  a  mutual 
agreement  engage  in  a  fist  fight,  one  cannot  f*- 
cape  liability  for  the  killing  of  the  other  witli  a 
dangerous  weapon  on  the  plea  of  self-deffote 
without  first  offering  in  good  faith  to  withdraw 
from  the  oonte>t--State  t.  Whitnah  (lou^) 
432L 

I  2.   ImdiotHeat  tmA  Informatlcm. 

An  indictmoit  Md  to  charge  murder  in  thr 
second  degree,  within  Code,  tit.  SS,  e.  10.— Stste 
V.  Whitnah  (Iowa)  4SZ.  « 

An  informatlMi  Md  Bufflclent  to  charge  in 
assault  with  Intent  to  murder. — Haae  t.  Stite 
(^eb.)  968. 

I  8.  Mtaoo. 

'SiwciSe  intent  may  be  proved  by  drcumstse- 
tlal  evidence.— State  v.  Bennett  ffowa)  824. 

In  homicide,  evidence  hdd  sufficient  to  ^ 
tain  a  finding  of  the  identity  of  the  der'>n<ljiit 
with  the  person  who  committed  the  crime.— 
State  V.  Rogers  (Iowa)  455. 

On  a  prosecution  for  murder,  the  snBtainine  "t 
an  objection  to  a  question  to  a  witness  hfli 
not  erroneous  in  view  of  the  other  evidence- 
State  V.  Seery  (Iowa)  511. 

On  a  prosecution  for  murder,  there  was  m 
error  in  refusing  to  allow  counsel  for  defend«Dt 
to  go  into  the  Question  whether  some  particulir 
surgical  operation  might  have  saved  deceesed'i 
lite.— State  V.  Seery  (Iowa)  511. 

8  4.  TrlaL 

An  instruction  that  "the  defense  in  this  om 
Is  Justifiable  self-defense"  held  mislpadis;: 
then  being  also  a  plea  of  not  gulltr. — State  t. 
Morris  (Iowa)  218. 

InitmetioiiB  as  to  aelf-defaise  sfaonld  oat 
nmlt  the  jury  to  a  fnmsideration  of  defaidsni't 
evidence. — State  v.  Morris  (Iowa)  213. 


'Point  annotated.  8«e  syllabna. 
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*An  instructicm  a>  to  seU-detoaM  should  be 

Eredicated  on  the  defendanl^B  reasonable  belief 
:  Decessary. — State  t.  HorrU  (Iowa)  213. 

In  a  proMcaticm  for  an  assault  with  intent 
to  commit  murder,  iDstractlous  Jield  not  objec- 
tionable as  ignoring  the  fact  that  the  intent 
was  the  gist  of  the  offense. — Stata  t.  Bennett 

<Iowa)  324. 

Under  Code,  i  4728,  the  fact  that  the  eircuu- 
stnnces  of  a  homicide  were  such  as  to  ordtnnrily 
rai^e  an  Inference  of  an  Intent  on  defendant's 
part  to  steal  held  not  to  make  it  erroneous  to 
Btibmit  the  issue  of  mnrder  in  the  second  degree. 
— State  T.  Rogers  (Iowa)  455. 

On  a  prosecution  for  murder,  held  there  was 
no  error  in  sabmlttlu  the  question  of  murder 
in  the  first  degree. — State  t.  Seery  (Iowa)  Qll. 

On  a  prosecution  for  murder,  instructions  de- 
fining murder  in  the  second  degree  held  not 
erroneous  for  omitting  the  requirement  of  intent 
to  kill.— State  t.  Seery  (Iowa)  611. 

On  8  prosecution  tor  morder.  held  proper  not 
to  submit  the  question  of  self-4efense. — State  v. 

Seery  (Iowa)  611. 

f  5.    Appeal  aad  enroT. 

*  Error,  If  any,  in  an  instruction  as  to  the 
crime  charged,  held  harmless  where  the  jury 
found  defendant  guilty  of  a  lower  offoose. — 
State  T.  Morris  (TowA)  213. 


HOUSEBREAKING. 

See  "Burglary." 

HUSBAND  AND  WIFE. 

Se«  "Aanltery";  "Divorce";  ••Marriage." 

Argument  and  conduct  of  counsel  on  trial  of 

action  of  tort  affecting,  see  "Trial,"  8  4. 
Competency  as  witnoasea,  see  "Witnesses,"  {} 

Conspiracy  to  cause  desertion  of  wife,  see  "Con- 
spiracy," S  1. 

KCfect  of  election  by  widow  to  take  against  will 
as  abatement  of  l^cies,  see  "Wills,"  S  7. 

Frandnlent  conveyances  by  husband  to  wife,  see 
"Fraudulent  Conveyances,"  {  1. 

Rights  of  survivor,  see  "Descent  and  Distribu- 
tion," i  2. 

Special  Interrogatories  and  findings  in  actions 
affecting,  see  'fTrial,"  i  11. 

I    1.   Mutual  ricbts,  datlM,  and  UablU- 
ties. 

The  cancelladon  of  a  mortgage  In  eonsldera- 

tion  of  the  execution  of  a  new  mortgage  to  one 
the  mortgagee's  sons,  the  proceMfs  to  be 
livided  between  certain  of  b!a  children,  held 
:o  constitute  a  completed  g^ft.  valid  as  against 
iiis  wife,  where  made  in  good  faith,  and  after 
\ie  Jiad  made  provision  for  his  wife  in  his  will 
K-hich  was  satisfactory  to  her, — ^TraUiic  v. 
rrabbic  (Mich.)  876. 

•A  wife  has  no  vested  Interest  in  the  non- 
>xempt  personal  property  of  her  husband  in  his 
ifetime,  and  her  assmt  to  his  disposition  of 
t  is  not  essential.— Trabbic  y.  tCrabblc  (Mich.) 
J76. 

I  2.    Wife's  separate  estate. 

*  Burden  held  on  creditors  of  husband  to  show, 

IS  against  wife,  that  certain  crops  stored  on 
.rife's  land  belonged  to  hnsband. — Foreman  v. 
:::itizens'  State  Bank  (Iowa)  108. 

"The  liability  of  the  wife,  created  by  Code, 
!  81G5.  for  family  expenses,  cannot  be  enlarged 
yy  any  act  of  the  husband,  and  should  not  be 
•xtended  by  judicial  construction. — McCartney 
fe  Sons  Co.  T.  Carter  (Iowa)  339. 


Under  Code,  i  3165,  making  the  wife's  ptop- 
erty  liable  for  family  expenses,  a  note  given  by 
the  husband  for  such  expenses  Is  not  conclusive 
on  the  wife  as  to  the  existence  or  amount  of  the 
debt.— McOartn^  &  Sons  Co.  v.  Carter  (Iowa) 
339. 

*Where  by  consent  of  the  husband  the  wife 
keeps  boarders  on  her  own  account  and  invests 
the  accumulated  board  money  in  land  in  her 
own  name,  it  is  not  subject  to  her  husband's 
debts.— Ehlers  v.  Blumer  (Iowa)  406. 

8  3.  Aotions. 

In  an  action  by  a  married  woman  for  personal 
injuries,  evidence  of  her  inability  to  work  after 
the  accident  hdd  not  objectionable  as  showii^ 
loss  of  service  by  her  hnsband  for  which  she 
could  not  recover. — FarteJl  v.  City  of  Dubuque 
(Iowa)  696. 

Facta  held  insufficient  to  show  that  a  husband 
participated  in  his  wife's  tort,  which  resulted 
in  Injury  to  plaintiff,  so  as  to  render  him 
liable.— Sweesy  v.  Fisher  (MIcb.) 

In  a  suit  to  set  aside  a  conveyance  of  land, 
defendant's  wife  held  not  an  indupensable  par- 
ty.—Mash  T.  Bloom  (Wis.)  831. 

I  4.  AbandeanteBt. 

In  a  prosecution  for  abandonment,  under  Rev. 
St.  18^,  S  4587c,  evidence  that  accused  bad  un- 
reasonablv  refused  to  provide  for  his  wife  and 
children  rrom  the  date  specified  in  the  amended 
information  to  the  date  of  the  filing  thereof 
held  admissible.- Hopkins  v.  State  (Wis.)  223. 

In  a  prosecution  for  abandonment,  an  instrac- 
tion  held  not  erroneous  as  referring  to  a  child 
unborn  at  the  time  of  the  alleged  abandonment. 
—Hopkins  v.  State  (Wis.)  223. 

Accused  never  heving  famished  a  "house  or 
home"  for  his  wife  and  children,  an  instruction 
that,  if  she,  being  offered  a  comfortable  house 
by  him,  without  excuse  refused  lo  live  with  him, 
she  forfeited  her  rights,  etc.,  held  misleading 
and  erroneous.— HopklnB  v.  State  (Wis.)  223. 

ICE. 

See  •'Waters  and  Water  Coorses,"  f  8. 
Taking  ice  from  water  courses  in  city,  see  '•Kn* 
nidpal  C!orporatioD8,"  {  7. 

IDENTIFICATION. 

Of  accused  in  criminal  prosecutions,  see  "Hom- 
icide." S  8. 

Parol  or  extrinsic  evidence  to  identify  maet- 
gaged  personalty,  see  "Evidence."  f  10. 

ILLEGITIMATE  CHILDREN. 

C!apaclty  to  take  by  will,  see  •'Wills,"  i  1, 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  "Constitutional  Law,"  |  5. 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  §  5. 

IMPLIED  CONTRACTS. 

See  *'BfoDey  Becelved" ;  "Work  and  Labor.** 


lOB  N.W.— 75 


IMPRISONMENT. 

See  "Arrest";  "Bail." 
*Poisi  uuMtatad.  Se«  sjUabna. 
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IMPROVEMENTS. 

UenR,  see  "Meehanlea*  Ueus.*' 

Public  im^Tementa,  we  "Mnaidiwl  Corpora- 

INCEST. 

*0d  a  (trosecution  for  incest,  the  testimony  of 
proBecatrix  aloae  is  snfflcieat  to  Bustain  a  eamic- 
tiOD.— State  T.  Perry  (Iowa)  607. 

INCOMPETENT  PERSONS. 

Sea  "Insane  Persons." 

INCORPORATION. 

Sea  "Oorporatkmsp"  |  L 

INCUMBRANCES. 

On  property  of  intestate,  see  "Descent  and  Dls- 

trlbuttoii?'  I  8. 

INDEBTEDNESS. 


Of  fraudnlent  grantor, 
ances,"  f  1. 


**BVaadnleot  Oonvef- 


INDEMNITY. 

See  "Principal  and  Suretr" 

INDEPENDENT  CONTRACTORS. 

Inetntctioiis  In  general  concerning,  see  **TriaI,** 

f  a 

INDICTMENT  AND  INFORMATION. 

Indorsement  of  names  of  witoesaes  on  indict- 
ment, Bee  "Oimlnal  Law,"  {  16. 

Information  in  sammary  trial,  see  *MJriiiUB8l 
Law,"  I  4. 

For  parttouUur  ojfenws. 

See  ''Assauit  and  Battery,"  S  2;  "False  Pre- 
tenses": "Forgery";  "Homicide,"  f  2;  ^sx- 
ceny,"  |  1. 

Against  fish  and  game  laws,  see  "Fish." 

A|aiu8t  liquor  laws,  see  "Intoxicating  Lbpunr 

Keeplog  disorderly  hoase,  flee  "Disorderly 
Hoose." 

Violations  of  mnnlcipal  ordinances,  see  "Mnote- 
ipal  Corporations,''  S  0. 

I  1.   FliuUxK  and  Ulnc  «f  ladletment 
or  presentment. 
'Irregular  drawing  of  members  of  a  grand 
Jpry  held  not  to  invaUdate  its  indictment.— 
State  T.  Gambron  (B.  D.)  20. 

I  2.    FIIIbc  mmd  f  ormnl  reqvlsltss  of  Im- 
f  ormatloa  ov  eomplnlnt. 

*A  criminal  prosecntion  pending  before  a  Jas- 
tice  terminates  on  his  death  and  is  not  a  bar  to 
a  farther  pro8ecati<Hi  before  another  jostice 
or  court  of  cranpetent  jurisdiction. — State  t. 
Hlven  (Minn.)  566. 

I  3.   Beqnieltes  mad  snfioleney  of  aoen- 
aatioa. 

*A  criminal  information  mast  charge  explicit- 
ly all  that  is  essential  to  constitute  the  c^ense 
sought  to  be  described;  and  its  averments  will 
not  be  aided  by  intendments^ — Hase  t.  State 
<Xeb.)  253. 

*It  Is  not  necessary  for  a  criminal  information 
to  charge  the  offense  in  the  exact  language  of 


the  statute,  providing  the  words  employed  are 
eauivalait  m  meaning  to  those  eontainea  in  the 
statute.— Hase  v.  State  (Neb.)  253. 

*Where  words  appear  In  an  informatioc 
which  micfat  be  stridcen  oat,  leaving  an  ottais« 
sufficiently  charged,  and  such  words  do  not  tmd 
to  negative  any  of  the  essential  averments  tbere- 
in,  the;  may  be  treated  as  surplusage,  and  be 
r^ected.~Hase  v.  State  (Neb.)  263. 


I  4.    Joinder  of  parties,  off< 

oonnts,  dnplleltjr,  and  elec 

•An  indictment  for  conspiracy  held  to  charse 
two  offenses,  requiring  an  election  on  whirh 
trial  shall  be  bad. — SUte  t.  Caine  (Iowa)  lOlS- 

t  6.   Motion  to  «naak  or  Jlsnilsa,  and 

deonnrror. 

Under  Code,  fiS  6240,  5274,  5241.  6243,  5319. 
5S21,  and  Code  Supp.  |  5246.  enacted  by  the 
27th  General  Assembly,  held  that  a  motion  to 
set  aside  an  indictment  was  too  late. — State  v. 
Wheeler  (Iowa)  874. 

The  grounds  for  setting  aside  an  information 
enumerated  by  section  8082,  Rev.  Codes  ISif  K 
are  exclusive  of  all  others,  and  do  not  iaclode 
the  failure  to  file  an  information  at  the  term 
of  court  succeeding  the  defendant's  commitment. 
—State  v.  Foster  (N.  D.)  838. 

A  regular  term  of  court  within  the  mean- 
ing of  section  84»7,  Kev.  Codes  18W.  which, 
in  the  absence  of  good  cause  shown,  requires 
the  dismissal  of  a  prosecntion  when  an  mfor- 
matiOD  is  not  filed  at  the  next  regular  term 
after  the  defendant's  commitment,  meana  a  jnry 
term.— State  v.  Foster  (N.  D.)  938. 


I  6.  Ameadaient. 

*Under  Comp.  Iaws.  H  11.01A.  11,022.  in- 
formation for  obtaining  money  under  fal** 
pretenses  In  violation  of  section  11,575  may  be 
amended  In  ite  allegations  of  the  time  of  the 
offense.— People  v.  Hoffmann  (Mich.)  838. 

*A  variance  In  an  information  held  subject  to 
correction  by  ameDdment,  under  Comi^  Laws, 
9  11,922.— People  t.  Fox  ^ich.)  1111. 

I  7.   Zssnes,  proof,  and  ▼arlaaoo. 

'Variance  between  indictment  and  evidence 
as  to  ownership  of  ttte  stolen  property  Mtf  imr 
material.— Sta&  r.  Bartlett  (Iowa)  69. 

i  8.    Ooavlotiaa  of  offeaae  laelaAad  la 
okarsa. 

The  oSnise  of  assanlt  and  battery  la  indnded 
in  an  indictment  for  rape. — State  t.  Batfcley 
(Iowa)  606. 

INDORSEMENT. 

Of  bill  of  exchange  or  promissory  nots^  aee 
"BUla  and  Notes.*^  S  2. 

INFANTS. 

See  **Onardlan  and  Ward";  **Parent  and  Cbnd." 
Custody  and  support  on  divorce  of  parents. 

"Divorce,"  i  6. 
Evidence  of  damages  to  infant,  see  'Q^amagef.' 

§  3. 

Habeas  corpus  for  custody  of.  see  "Habeas  C<.<r 
pus,"  f  1. 

Ldabllities  of  master  for  injuries  to  infant  em- 
ployee, aee  "Master  and  Servant,"  f  |  2.  5. 

I  1.   Castody  aad  protaotloa. 

The  state  has  power  to  define  the  status  of 
fants  requiring  guardianships  snd  enforce  stat^ 
control  and  education  thweof. — Hnnt  v.  Wavne 
arcnit  Judges  (Mich.)  631;  Hooper  v.  Mckea- 
sie  (Mich.T641. 

Act  Sept  18.  1905  (Acts  1906,  p.  485.  No. 
312),  providing  for  the  estabUahment  of  JnTenJe 
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courts,  etc.,  held  tuic<Hi8titiitional  as  extending 
the  constltntioiial  anthorlty  oC  court  commiasfon- 
en  In  a  portion  of  the  coantleB  of  the  state. — 
Hont  T.  Warne  Olrcait  Judra  (Mich.)  531; 
Hooper  v.  licKensie  (Biidu)  64L. 

Act  Sept  18,  1906  (Acts  1905,  d.  485.  No. 
312),  eatablisbiDg  juvenile  courts,  neld  hdbub- 
tainable  In  bo  far  aa  it  applies  to  counties  in 
which  jurisdiction  is  conferred  on  other  officers 
than  circuit  court  commissioners. — Hunt  t. 
Wa^  Circuit  Judsaa  (Mich.)  631;  Hooper 
▼.McKenale  (MlchTrMl. 

i  2.  Proparty  wmA  eon'ro7RBeea. 

XJoder  the  facta,  Jield  one  had  title  by  adverse 
posseaaion  as  against  persons  claiming  as  re- 
maindermen.— Wvngo!  V.  ThompaoB  (Iowa)  333. 

%  3.  A«4ioMa. 

'Under  Oomp.  Lawa  1887,  {  10,458,  a  peraon 
appointed  to  sue  as  next  friend  of  an  infant 
plaintiff  Aeld  authorized  to  receive  payment  of 
the  judgment  recovered  and  to  satisfy  the  same. 
— ^Baker  t.  Pare  Marquette  R.  Oo.  (Mich.)  1116. 

INFERIOR  COURTS. 

See  "Courts,"  {  4. 

INFORMATION. 

Crimina!  accusation,  see  "Indictment  and  In- 
forma^n." 

INFRINGEMENT. 

Of  trade-Bsme*  see  *Trade-Marbi  and  Trade- 
Namee,"  1 1. 

INHERITANCE. 

See  "Descent  and  Distribution.** 

INHERITANCE  TAX. 

See  "Taxation;'  I  la 

INJUNCTION. 

Appealability  of  order  for  preliminary  Injunc- 
tion, see  "Appeal  and  Error,"  S  2. 

Review  in  general  of  rulings  on  order  granting 
fnjonctlon,  see  "Appeal  and  Brror,"  {S  11-17. 

Restraining  particuUur  act»  or  proceedings. 

See  "Execution,"  f  L 

Obstruction  of  highway,  see  ^^Igbways,"  I  3. 

Obstroction  of  poulc  aW,  see  "Municipal  Cor- 
porations," t  7., 

Letting  of  drain  eoDStmction  contracts,  see 
"Drains,"  t  1. 

Use  of  market  qnotatitHis,  see  "BKcbangaB," 

f   1.  Nature  and  ffronads  In  cenevaL 

A  person  complaining  of  certain  ditch  pro- 
ceedings under  Lawa  1901,  p.  418,  c  258,  as 
amended  by  Laws  1902.  ^  90,  a  88,  baa  an 
adequate  remedy  at  law  nnder  Laws  1901,  p. 
419,  c.  258,  S  11.  as  amended  by  Laws  1902,  p. 
f>3,  c.  88,  S  4. — Schumacher  v.  Board  of  Oom'ra 
of  Wright  County  (Minn.)  1125. 

*An  injunction  will  not  be  granted  wbere 
there  is  *  speedy  and  adegnate  remedy  at  law. — 
ContinentiO^Hose  Co.  No.  1  v.  Mitchell  (N.  D.) 

lloa 

If  a  BtatDte  be  noconatitutional,  a  court  of 
equity  haa  authority  to  enjoin  Its  enforce- 
meat  for  the  purpose  of  avoiding  a  multiplicity 
of  suits,  and  because  plaintiff  has  no  adequate 


remedy  at  law. — Jewett  Bros,  ft  Jewett  v. 
Smail  (S.  D.)  738. 

Plaintiff  held  to  have  had  an  adequate  remedy 
at  law  by  t>lettding  an  equitable  defense  to  a 
law  action  brought  against  It,  and  was  therefore 
not  entitled  to  an  iajnnction  restraining  the' 
prosecution  of  such  action  at  law.-rChica{ce 
k  N.  W.  By.  Ca  T.  McKelgue  (Wis.)  1030. 

S  S.   Snbjeets/ef  proteetlon  and  relief. 

Equity  will  not  interfere  to  protect  the  right 
to  vote. — Shoemaker  t.  Oity  of  Dee  Moines 
(Iowa)  620. 

A  contract  for  the  purchase  of  voting  ma- 
chines, under  Acts  28th  Oeo.  Assem.  p.  19,  e.  87 
(Code  Supp.  1902,  tit  Q,  c.  Sa).  cannot  be  re- 
strained by  a  taxpayer  on  the  ground  that  the 
machines  are  not  adaptable  and  efficient, 
wbere  no  liability  is  created  by.  the  contract 
until  their  efilciency  is  determined.^— Shoemaker 
V.  City  of  Des  Moines  (Iowa)  620. 

*One  in  lawful  possession  of '  his  dwelling 
may  restrain  repeated  trespasses  until  the  title 
and  right  of  possession  may  be  settled  in  some 
orderly  manner. — Heaton  v.  Wlreman  (Neb.) 
034. 

An  action  to  enjoin  a  city  treasurer  is  not 
maintainable  to  determine  the  rights  of  Are 
companies  to  money  claimed  by  them  under 
Lawa  1901,  p.  2itSS,  c  208.— Continental  Hose 
Go.  Mo.  1  T.  Mitdidl  (N.  D.)  llOa 

i  3.   Violation  and  pvniabment. 

Where  an  injunction  is  legally  granted,  it 
must  be  respected  until  set  aside  or  reversed  on 
appeal.— Miles  v.  State  (Neb.)  801. 

*Wbere  one  knowingly  disobeys  an  injunction 
which  Is  not  void,  he  Is  liable  for  contemi>t.r— 
MllM  T.  State  (Nebw)  801. 

Where  the  evidence  on  a  trial  for  contempt 
by  violation  of  an  injunction  Is  not  preserved 
by  a  proper  bill  of  exceptions,  the  only  ques- 
tion to  be  reviewed  is  whether  the  pleadings 
support  the  judgment — Miles  v.  State  (Neb.) 
301. 

Evidence  considered,  and  held  to  sustain  a 
conviction  for  oontMoet  for  a  violation  of  an 
injuncti<ni«l  order.— State  t.  Harris  (N.  D.) 
621. 

INNUENDO. 

tion  for  llbi 

IN  PAIS. 

Estoinwl,  see  "Bstoppsl.''  I  2. 

INQUEST. 

Of  coroner,  see  ''Coroners."  ^ 

INSANE  PERSONS. 

Demonstrative  evidence  as  to  mental  capacity, 

see  "Evidence,"  {  6. 

Incompetency  as  ground  for  resdsslon  of  con- 
tract tor  sale  of  realty,  see  "Vendor  and  Pur- 
cbaser,"  S  !• 

Testimony  as  to  transactions  with  persons  sub- 
sequentiy  incompetent,  see  "WitueBses,"  |  2. 

S  1.  Gaukrdlanship. 

Id  proceedinm  for  ue  appointment  of  a  gnard- 
ian,  evidence  Add  insufflcfent  to  show  tiiat  de- 
fendant was  a  ponton  of  unsound  mind. — Wood 
T.  Wood  (Iowa)  517. 

Probate  court  held  wltbont  jarisdictton  to  en- 
tertain certain  petition  for  removal  of  Koardiint 


In  pleading  in  action  for  llb^  see  "libel  and. 
Slander/'^  fi  8. 


*Palmt  annotated.  See  syllalms. 
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nppoioted  for  allcced  incompetent.— Jacqueth  v. 
Benzie  Circuit  Judge  (Mich.)  148. 

S  2.  Actiom. 

*  Administrator  held  entitled  to  have  Judg- 
ment against  decedent,  who  was  insane  at  the 
time  of  suit,  set  aaide^ — Godde  Marvin 
(Mich.)  1112. 

INSOLVENCY. 

See  "As^i^ents  tw  Benefit  of  Oreditoni*'; 

"Bankmptey." 
Of  bantc,  see  "Banks  and  BauklnK,''  1 1. 
Of  frandolent  grantor,  see  "Frandalait  Oonv^- 

ances,"  ||  1,  8. 

INSPECTION. 

Dal7  to  Inspect  In  goieral,  sea  'Negligence," 

INSTRUCTIONS. 

In  civil  actions,  see  •'New  Trial,''  1 1;  "Trial," 
8S  e-io. 

In  criminal  prosecntions,  see  "(Criminal  Iaw,** 
SI  21-23;  'homicide,"  S  4. 

INSURANCE. 

Action  by  shareholders  in  mutual  tnsnrance 
company  In  general,  see  "Corporations,"  §  3. 

Oonstitntional  guaranty  against  impairiog  oh- 
ligation  of  coutract  ae  applied  to  property  of 
mutual  insurance  company  and  rights  of 
members,  see  "Constitutional  Law,"  |  5. 

Oonstitntional  guaranty  of  due  process  of  law 
as  applied  to  property  of  mutual  insurance 
company  and  r^hts  of  members,  see  "(Consti- 
tutional Law,"  i  8. 

(institutional  guaranty  of  equal  protection  of 
laws  as  applied  to  property  of  mutual  Insur- 
ance company  and  rights  of  members,  see 
"Constitutional  Law,"  S  T. 

Incorporation  in  general  of  insurance  company, 
see  "CorporatiouB,"  S  1. 

Inability  of  promoter  of  corporation  for  com- 
missions on  insnrance  taken  out  prior  to  In- 
corporation, see  "Corporations,"  f  1. 

I  1.    GoBtrol  and  ressilatlaa  In  ceneraL 

*The  state  has  the  right  to  impose  conditions 
on  foreign  insurance  companies  as  a  condition 
precedent  to  their  right  to  do  business  In  the 
state,  when  such  conditions  are  not  in  conflict 
with  the  Ckmstitution  or  laws  of  the  United 
States. — Preffbyterlau  Ministers*  Fund  t. 
Thomas   (Wis.)  801. 

*Rev.  St  1868,  8  1878.  providing  that  no 
foreign  insurance  company  shall  do  business 
in  the  state  except  in  accordance  with  condi- 
tions and  restrictions  'Set  forth  in  sections  1220, 
1947-1951.  3053,  1864,  does  not  contravene  the 
federal  Constitution. — Presbyterian  Ministers' 
Fund  V.  Thomas  (Wis.)  801. 

*A  foreign  insurance  company  which  had  not 
complied  with  statutes  imposing  conditions  pre- 
cedent to  the  right  to  contract  with  a  resident 
of  the  state  held  not  entitled  to  recover  on  a 
premium  note. — -Presbyterian  MiaiBteTS*  Fund 
V.  Thomas  (Wis.)  801. 

I  2.  Insnranoe  eompanlea. 

Order  of  chancery  court,  made  nnder  Comp. 
Laws  1897.  f  7331,  levying  an  assessment  oo 
members  of  mutual  Insurance  company,  cannot 
be  collaterally  attacked  by  sudi  members. — Col- 
lins T.  Welch  (Mich.)  31. 

*For  all  except  corporate  pnrposes  the  prop- 
erty of  a  mutual  insurance  company  heloDgs 


to  its  members. — Hnber  v.  Martin  (Wis.)  1031. 
1135. 

*In  case  of  a  distribution  of  the  surplus  of 
a  mutual  Insurance  company,  or  of  its  other 
assets,  existing  policy  holders  are  tiie  only 
l^ltimate  distributees. — Hul)er  t.  Martin  (Wis.) 
lifel,  1135. 

*It  is  competent  for  a  mutual  insurance  cor- 
poration to  make  rates  for  insurance  with  a 
view  of  creating  a  suroias  and  distributing  tlie 
same  to  manbera. — Huber  t.  Martin  (Wis.) 
1031,  1189. 

'Under  the  charter  of  a  mutual  Insurance 
company  held,  that  no  one  could  be  treated  as 
a  member  nnless  he  held  an  unexpired  policy. 
—Huber  v.  Martin  (Wis.)  1031,  113u. 

*If  the  charter  of  a  mutual  insurance  c(Mnpa> 
ny  contains  no  provision  mi  the  subject,  mem- 
bership commeDcea  only  with  the  tarang  out  of 
a  policy,  and  lasts  t6r  the  policy  period. 
—Huber  t.  Martin  (Wts.)  1031,  1135. 

*As  regards  rights  and  ronedies,  ^e  poUey 
holders  In  a  mutual  insurance  company  are 
stockholden  therein  the  same  as  owners  of 
stock  in  a  atock  corporation;  there  being  no 
charter  provision  to  the  contrary. — Huber  t. 
Martin  (Wis.)  103:1.  118& 

*Tbe  policy  holders  in  a  mutual  Insurance 

company  are  entitled  to  share  In  the  losses 
and  proflts  of  the  business  on  the  basis  of  a 
partnership,  except  so  far  as  the  charter  or 
>)icy  contract  provides  otherwise. — Huber  t. 
artin  (Wis.)  1031.  1135. 

*The  title  to  the  property  of  a  mutual  innir- 
ance  corporation  Is  in  the  company,  but  tbe- 
equitable  Interests  therein  are  vested  In  the 
members  the  same  as  in  case  of  a  stock  cor- 
poration.— Huber  v.  Martin  (Wis.)  1031,  1135. 

8  3.  Insurable  interest. 

*The  holder  of  the  l^l  title  subject  to  the 
rights  of  a  buyer  to  acquire  title  by  performance 
of  a  contract  of  sale  has  an  insnrable  interest 
— Bnmawick-Balke-OoUoider  Co.  t.  Korthon 
AssoT,  Go.  (MichJ  76. 

I  4.    The  oontraet  in  canevaL 

An  applicant  for  a  life  policy  held  authorised 
to  rescind  the  agreement  for  a  policy  and  de- 
mand the  return  of  the  premium  note. — Hub- 
bard V.  State  life  Ins.  Co.  of  Indiaitapolis,  Ind. 
(Iowa)  332, 

A  fire  insurance  policy  held  sabiect  to  re- 
formation and  enforcement. — ^Kelly  t.  Gitiaens' 
Mot  Fire  Ami'd  (Ulnn.)  676. 

In  action  to  reform  policy,  evidence  held 
Buffident  to  support  finding  that  actual  con- 
tract was  to  permit  other  concormt  Inaor- 
ance.— Kelly   t.   CitlseDs'   Unt   Fire  Asb^ 

(Minn.)  VTS. 

Where  a  soliciting  agent  has  aothoritr  to  take 
applications  for  insurance  and  submit  tnem,  and 
ia  intrusted  by  the  oonpany  with  a  poticy  to 
be  delivered  to  the  assarM,  he  Is  the  reprueuta- 
tive  of  his  principal  In  all  matters  connected 
with  procuring  the  application,  and  if  before 
the  delivery  of  the  poli<7  be  Is  informed  as 
to  other  insurance  carried  by  the  assured,  th« 
company  is  bouhd  by  his  knowledge. — Kelly 
V.  Citisens*  Mut  Fire  ABS*n  (Mhm.)  675. 

*An  Insnrance  policy  is  to  be  construed  most 
strongly  against  the  losnrer. — Edge  t.  St  Paul 
Fire  &  Marine  Ins.  Co.  (8.  D.)  ^L 

*A  contract  evidenced  by  a  life  Insnrance 
policy  and  note  for  a  premiom  held  a  con- 
tract of  Pennsylvania,  and  not  of  Wisconsin. 
—Presbyterian  Ministera'  Fund  T.  Tbomas 
(Wis.)  801. 
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f  6*  ATotdaaec  of  poU«y  for  anlmpva- 
MBtotloB,  fnodf  or  IhtmoIi  of 
wanaaty  ov  wmoitlOB* 

The  fraud  referred  to  In  a  stipolatSon  of  a  fire 
policy  held  aetnal  frand. — ^Broiuwick-Balkft- 
Clollender  Go.  t.  Northern  Aaaur.  Oo.  (Mich.)  76. 

*A  fire  policT  held  not  voided  becauee  the  in- 
sured merely  held  the  legal  title  snbject  to  the 
right  of  a  buyer  to  acqoire  it — BrunawiclC' 
Balke-CoUendw  Co.  t.  Northern  Aasur.  Co. 
<Mlch.)  76. 

In  an  action  on  a  fire  policy,  the  fact  that 
insored  has  made  contradictory  or  nntrae  atate- 
meots  does  not  autliorixe  the  dlrecticHi  of  e 
verdict  for  defendant;  prorlded  such  statementa 
were  made  In  good  faitiL— Walker  t.  Western 
Underwriters*  Iss'n  (Mich.)  B87. 

I  6.  Forfeiture  of  poUoy  tor  breaek  of 
promissory  warrmnty,  co-vsnamtt 
or  eondltion  snliBeanent. 

A  mortgagee  held  entitled  to  recover  for  a  fire 
loss,  notwl^tanding  sale  of  tlw  insured  proper- 
ty by  Insured. — Edge  t.  St.  Paul  Fire  ft  Marine 
Ins.  Co.  (S.  D.)  281. 

I  7.  Estoppel,  waiTcr,  or  acrocaaeBts 
affeetliiK  rlsht  to  avoid  or  for- 
feit policy. 

*Neglect  of  Insurer  to  Insist  npon  a  forfei- 
ture held  not  a  waiver  of  provision  of  the  policy. 
— ^Rnndell  &  Hon^  v.  Anchor  Fire  Ins.  Co. 

(Iowa)  112. 

*Breach  of  iron  safe  clause  of  insurance 
policy  held  waived  by  insurer. — Rundell  & 
Hough  V.  Aocbor  Fire  los.  Go.  (Iowa)  112. 

*Iu  an  action  on  certain  poiicies,  defendant 
held  estopped  from  setting  up  a  breach  by  in- 
sured of  conditions  aKalost  cidditional  or  con- 
current tnanranceu— Wemel  v.  Property  Mnt. 
Ins.  AM'n  of  Waterloo  (Iowa)  622. 

I  8.    Bisks  and  causes  of  loss. 

In  an  action  on  a  fire  policy,  the  fact  that 
damages  resulting  from  explosion  and  from  fire 
were  not  apportioned  held  not  to  preclude  a 
recovery. — walker  v.  Western  Underwriters' 
Ass'n  (Mich.)  507. 

I  9.  Extent  of  loss  and  UablUty  of  in- 
surer. 

Under  Code.  {  1742,  insurer,  at  the  time  of 
issuing  Its  policies  for  $4,000.  knowing  that  the 
whole  insurance  was  to  be  (7,000,  ftela  liable  for 
fonr-eevenths  of  a  total  loss  amounting  to 
$7,000:— Wensel  v.  Property  Mat.  Ins.  Ass'n  of 
Waterioo  (Iowa)  522. 

S  10.  Notice  and  proof  of  loss. 

*A  nonresident  insured  held  not  required  to 
swear  to  the  proof  of  loss, — ^Brunswi<^-Balke- 
Collender  Co.  v.  Northern  Assur.  Oo.  (Mich.)  76. 

'  Tlie  act  of  insured  in  swearii^  to  his  loss 
as  behig  much  less  than  he  knew  it  actually 
was  did  not  constitute  false  swearing  such  as 
to  avoid  tbe_poIley. — ^Walker  v.  Western  Under- 
writers' Ass'n  (Mich.)  597. 

Where  notice  of  an  injury  is  received  by  on 
accident  company,  and  it  acts  thereon,  it  is 
hnmaterial  as  to  what  relaticmship  existed  be- 
tween the  sender  of  the  notice  and  either  the 
assured  or  the  beneficial?. — Continental  Casual- 
ty Co.  V.  Buchtel  (Neb.)  707. 

*Where  an  accident  iwlicy  provides  for  final 
proof  of  loss  on  blanks  furnished  by  the  com- 
pany within  30  days  of  the  injury,  and  the  com- 

(>any  fails  to  furnish  blanks  within  such  time, 
t  is  a  waiver  of  the  coodiUoi  as  to  time. — 
Continnital  Casualty  Go.  v.  Buchtel  (Neb.)  707. 

111.  Aetlons  on  pdlieiea. 

lu  an  action  on  certain  policies,  insured  held 
only  entitled  to  reeovCT  interest  from  the  date 


proofs  of  loss  were  fumlabed. — Wensel  v.  Prop- 
erty Mut.  Ins.  Ass'n  of  Waterioo  (Iowa)  522. 

In  au  action  on  a  fire  tralicy,  court  held  not 
authorised  to  direct  a  verdict  for  defendant 
because  of  difficulty  ascertaining  -value  of 
articles  lost.— Walker  v.  Wflstem  Underwriters' 
Ass'n  (Mich.)  SOT. 

In  an  action  on  fire  policy,  certain  instruc- 
tion as  to  value  ofpropert?  held  erroneous. — 
Walker  v.  Westam  Underwrtten'  Ass'n  (Mfeh.) 
697. 

Where  Insurance  company  had  no  notice  of 
loss,  it  may  plead  no  loss  and  no  notice  of  any 
alleged  loss.— Western  Trftveleis'  Acc.  Ass'n  v. 
Tomson  (Neb.)  298. 

S  IS.  Kntnal  benefit  insnranoe— Corpora- 
tions and  assoolatlouB. 

A  mutual  benefit  society  organised  under 
Code.  tit.  9,  c  9,  (  1833,  held  not  liable  on  a 
promoter^  contract  to  pay  plaintiff's  assignor 

a  commission  for  obtaining  insurance  before 
the  association  was  organized. — First  Nat  Bank 
V.  Church  Federation  of  America  (Iowa)  578. 

Membership  in  a  benefit  society  hdd  to  com- 
mence on  the  date  of  initiation,  regardless  of 
previous  date  contained  in  the  cdtlficate  of 
membership. — Arrison  v.  Supreme  Council  of 
Mystic  Toilers  (Iowa)  S80. 

Where  a  member  of  a  benefit  society  un- 
necessarily furnished  a  life  certificate  as  a 
condition  to  reinstatement,  Aeld  l^at  false  state- 
ments in  such  certificate  did  not  defeat  the 
claims  of  the  beneficiaries. — Arrison  v.  Supreme 
CouDcil  of  Mystic  Toilers  (Iowa)  680. 

The  State  Auditor  is  clothed  with  a  broad  dis- 
cretion in  determining  whether  a  fraternal  bene- 
ficiary society  has  complied  with  the  law  and  is 
entitled  to  a  license  to  do  business ;  but  this  is  a 
legal  and  not  an  arUtrary  discretion. — State  v. 
Searle  (Neb.)  284. 

Under  Cobbey'sAnn.  8t  1903,  S  6503,  provid- 
ing that  the  moneys  collected  by  any  fraternal 
beneficiary  society  for  the  payment  of  claims 
shall  be  kept  separate  and  apart  from  other 
funds,  the  Auditor  may  require  such  funds 
to  be  kept  separate  before  granting  a  license  to 
such  organization  to  continue  business. — State 
V.  Searle  (Neb.)  284. 

Under  Cobbey's  Ann.  St  S  6603,  the 

Auditor  held  not  justified  in  refusing  a  bene- 
ficial association  a  license  on  the  ground  of  cer- 
tain irregularities. — State  v.  Searle  (Neb.)  284. 

S  13.  ^—  th.%  oontraet  in  general. 

Where  a  beneficiary  certificate  was  issued  to 
an  applicant  on  his  false  statement  as  to  age,  it 
was  null  and  void  ab  initio. — ^Taylor  v.  Grand 
Lodge  A.  O.  U.  W.  (Minn.)  408. 

The  understatement  of  an  applicant  for  a  cer- 
tificate of  membership  in  a  lodge,  of  his  age, 
held  material  aa  a  matter  of  law. — Taylor  v. 
Orand  Lodge  A.  O.  U.  W;.  (Minn.)  406. 

*A  provision  of  the  constitution  of  a  benefit 
society  that  no  will  should  control  the  distribu- 
tion of  benefits  held  a  part  of  the  contract — 
Thomas  v.  Supreme  Lodge  Knights  of  Honor 
(Wis.)  922. 

S  14.  —  Forfeltare  or  anaponsion. 

Where  there  are  three  separate  warranties 
in  a  certificate  of  fraternal  bene&dary  asaoda- 
tion.  the  breach  of  any  of  them  will  defeat  re- 
covery.— Knapp  V.  Brotherhood  of  American 

Yeomen  (Iowa)  63. 

Code,  c.  8,  S  1811,  relating  to  defense  in  ac- 
tions on  policies,  held  not  applicable  to  a  frater- 
nal beneficiary  association  expressly  exempted 
by  chapter  9,  i  1825. — Knapp  t.  Brotherhood  of 
American  Teomen  (Iowa)  9a, 
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*When  a  mntnal  benefit  certificate  provide! 
that,  if  a  member  sngam  in  «  ^hibited  occa- 
pation,  the  eartifie«tw  would  becnne  void  aa  to 
anj  death  claim  traoeable  to  saeh  occnpation, 
defendant  is  not  estopped  from  indsting  on  the 
exemption  acaeptfjiff  dnea  and  assesBmenta 
with  linowledKe  of  sach  occupation. — ^Abell  t. 
Modem  Woodmen  of  AmericB  (Minn.)  GB. 

In  an  action  on  a  mntnal  b^efit  certificate, 
held,  that  the  c^ficate  remains  in  full  force 
except  as  to  the  liazard  of  a  prohibited  occa- 
pation. — AheM  v.  Modem  Wooden  of  Ameri- 
ca (Minn.)  €5. 

Where  on  the  death  of  a  beneficiary  the  bene- 
fit society  learned  that  the  certificate  issued 
was  void  becaose  of  misBtatements  as  to  his  age, 
it  was  not  estopped  to  claim  sach  invalidity  oy 
its  request  that  the  boieflciary  name  some  one 
with  whom  it  could  negotiate  as  to  the  claim. — 
^Iot  t.  Grand  Lodge  A.  O.  U.  W.  (Minn.) 

Where  certificate  in  benefit  society  was  ob- 
tained by  actual  fraud,  the  lodge  was  under  no 
legal  obligation  to  return  what  had  been  paid  as 
assessments  before  it  Conld  claim  that  the  con- 
tract was  not  in  force. — Taylor  v.  Grand  Lodge 
A.  O.  U.  W.  (Minn.)  40a 

i  16.         BeaaflalMlM  mmA  fcoseflto. 

*  Mutual  benefit  asaociatifsi  held  estopped  to 
deny  that  the  indorsement  vt  a  mrrender  clause 
for  the  purpose  of  changing  the  benefidarv  in  a 
certificate  was  properly  executed. — Wandell  t. 
Mystic  Toilers  (Iowa)  448. 

A  new  beneficiary  of  a  mutual  benefit  certifi- 
cate heid  entitled  to  recover  the  proceeds  there- 
of, though  a  new  certificate  was  not  Issued  prior 
to  the  member's  death. — Wandell  v.  Mystic  Tell- 
ers (Iowa)  448. 

'Beneficiary  in  a  matual  b^efit  certificate  is 
subject  to  the  association's  constitutl<m  and  laws 
providing  for  a  change  of  beneficiary. — Wandell 
V.  Mystic  Toilers  (Iowa)  448. 

*The  benefidary  in  a  mutual  boiefit  certifi- 
cate cannot  object  to  a  change  of  th*  benefidary 
made  and  acted  on  by  the  assodatloii  during  the 
member's  lifetine.— -Wandell  v.  Myatic  Twwa 
(Iowa)  448. 

A  former  beneficiary  in  a  certificate  issued  by 
a  mutual  benefit  society  lield  not  entitled  to 
object  to  the  execntion  of  a  surrender  indorse- 
ment for  the  purpose  of  changlne  the  beneficiary. 
—Wandell  v.  Sfysttc  Toilers  (Iowa)  448. 

In  an  action  on  a  certificate  of  membership 
in  a  fraternal  benefit  sodety,  where  defendant 
denied  liability  on  the  nound  that  the  certifi- 
cate of  membership  had  been  forfeited,  plaintiff 
was  not  required  to  furnish  the  proofs  of  loss 
required  by  the  articles  and  by-laws,— Arrison 
V.  Supreme  Coundl  of  Mystic  Toilers  (Iowa) 
&80. 

•Under  Rev.  St.  1898.  <  3935,  subd.  6,  a 
widow  M4  entitled  to  a  child's  share  of  the 

Sroceeds  of  a  benefit  certificate  payaUe  to  her 
eceased  husband's  "legal  heirs.^' — ^Thomas  v 
Supreme  Lodge  Knights  of  Honor  (Wia)  922. 

•Where  a  benefit  certificate  was  payable  to 
the  member's  "legal  heirs,"  the  persona  entitled 
to  take  should  be  determined  by  the  laws  of  the 
state  of  the  member'a  residence  at  the  time  of 
his  death. — Thomas  v.  Supreme  Lodge  Knighte 
of  Honor  (Wis.)  922. 

•The  term  "legal  heirs,**  nsed  to  designate  the 
beneficiaries  of  a  benefit  certificate,  Aeld  to 
mean  those  «ntitied  to  distribution  of  the  per- 
sonal estate  of  an  intesteta. — ^Thomas  v.  Su- 
preme Lodge  Knights  of  Honor  (Wis.)  922. 

A  provision  of  the  by-laws  of  a  benefit  aodety 
that  no  will  should  oontrol  tlie  distribution  of 


benefits  Md  not  Illegal,  nor  contrary  to  public 
policy. — Thomas  v.  Supreme  Lodge  Knignta  of 
Honor  (Wia)  922. 

1 16«         Aetlraa  ^mf  bMsaflta* 

In  an  action  on  a  braefit  certificate,  defendant 
held  not  entitled  to  ash  tar  a  verdict  for  plain- 
tifTs  failure  to  raove  a  submlasion  to  arbitra- 
tion.— Knappy.  Broth^uwd  of  American  Yeo- 
men (Iowa)  68. 

In  an  action  against  a  fraternal  baiefit  so- 
detT  to  recover  on  a  certificate,  evidence  consid- 
ered,  and  held  that  the  member  had  paid  all 
assessmenta  within  proper  time,  and  that  the 
suspension  of  membership  for  noniMmnent  was 
unautboriEed. — ^Arrlson  v.  Supreme  Gonndl  cl 
Mystic  Toilers  (Iowa)  580. 

Where  an  action  for  a  monument  benefit  was 
prematurely  brought,  denial  of  liabill^  on  part 
of  defendant  held  not  to  mature  the  action. — 
Arrison  v.  Supreme  Goundl  of  Mystic  Toilers 
(Iowa)  580. 

In  action  to  recover  on  a  tnnefit  certificate, 
evidence  held  Insuffident  to  show  a  waiver  of  a 
right  to  claim  that  tiie  contract  was  void  ab  Ini- 
tio.—Tivlor  T.  Grand  Lodge  A.  O.  U.  W. 
(Minn.)  40a 

INTENT. 

Oriminsl,  see  "Orimlnal  Law,"  1 1;  **Homicide.'' 

-  S«  3.  4. 

Fraudulent,  see  "Fraudnlent  Conveyancea,"  ft  1. 

Opinion  evidence  to  show  intention,  see  "Evi- 
dence," S  11. 

Parol  or  extrinsic  evidence  of  intent  of  partiea 
to  deed,  see  "Bvidence,"  {  1(K 

INTEREST. 

Allowance  in  judgment  on  forectosnre  of  mort- 
gage, see  "Morteages,"  I  6. 

Allowance  of  hi  judgment  on  olfor  or  admlauon. 
see  "Judgment,"  f  3. 

As  element  of  damages  for  breach  of  warrantr 
see  "Sales,"  i  a 

Oonstmctiwi  of  mortgages  as  to  Interest,  see 
"Mortgages,"  I  2. 

Effec^  as  to  credibility  of  witnesa,  see  "Witneai- 

In^raLe  interest,  see  "Insurance,"  |  8. 

liBws  regulating  rates  of  as  affecting  rl^t  to 
contract,  see  "Ooustitutional  Law,"  f  4. 

On  contract  price  for  sale  of  real^,  see  "Vend- 
or and  Purchaser,"  i  4. 

On  proceeds  of  Insurance  policy,  see  "Insur- 
ance,** f  11. 

INTERIOR  DEPARTMENT. 

See  "Public  Lands."  |  L 

INTERLOCUTORY  JUDGMENT.  . 

Appealability,  see  "Appeal  and  Error,"  12. 
Review  on  appeal  or  writ  of  error,  eee  "Appeal 
and  Error,^'^tt  U-17. 

INTERNAL  IMPROVEMENTS. 

Granta  of  lands  in  aid,  see  "PubUe  luda," 
I  1. 

INTERNATIONAL  UW. 

See  "Aliens.** 

INTERROGATORIES. 

To  jury,  see  "Trial,*  |  U. 
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INTERSTATE  COMMERCE. 

Regulation,  we  "Gonimeree." 

INTESTACY. 

Set  "Descent  and  Dlstribntion.'' 

INTOXICATING  LIQUORS. 

AdmisBiona  as  evidence  in  proaecntlon  for  o(- 
fenu  against  Uqnor  lawa,  see  "Orimtnal  Law," 

Agreements  as  to  nnlawfol  use  of  liceuM  as 
affected  by  pnblic  policy,  see  "Contracts,"  {  1. 

Examination  of  witnesses  In  prosecntion  for 
maintaining  liqnor  nuisance,  see  **Wltne8Bes," 
I 

Mandamus  to  ctnnpd  reduction  to  writing  of 
testimony  oo .  application  for  Bqnw  Uerase, 
see  "Mandamus."  {  1. 

Municipal  regulationa,  see  "Municipal  Corpora- 
tions." f  e. 

RcQuinng  Section  betweoi  acto  In  prosecution 
for  offense  agslust  Uqnw  lawi.  vee  "Criminal 

Law,"  fi  la 

Sale  of  in  disordtfly  hous^  see  *Visorderly 
Houses." 

SmriTal  of  action  on  bwd  of  saloon  keeper, 

see  "Abatement  and  ReriTal/*  1 1. 
Title  of  statute,  see  "Sututes,^*  I  8. 

I  1.  PowMF  to  eomte^  teafle* 

*Qen.  St.  180^  1 1990,  requiring  saloMU  to  be 
kept  dosed  oo  Btmday,  did  not  revoke  tlie  au- 
thority giTW  by  a  cl^  charter  to  pass  a  almi- 
lar  ordinance. — State  t.  Mardniak  (Minn.)  965. 

%  S.    Uoeiuws  tesas. 

A  genera!  denial  to  a  statement  of  consent 
for  the  sale  'of  intoxicating  liquors  ]Md  not 
insufficient  on  the  ground  that  the  one  filing  the 
denial  did  not  allege  his  citizenship. — In  re 
Intoxicating  Liquors  (Iowa)  702 ;  Stokesbury  t. 
Eorte,  Id. 

Appeals  to  Supreme  Court  In  proceedings 
on  a  statement  of  consent  to  the  aaJe  of  liq- 
uors properly  taken  by  a  cltlsen  by  his 
counsel. — In  re  Intoxicating.  Liquors  (lowa) 
702;  Stokesbury  ▼.  KorteTld. 

A'  notice  of  the  filing  of  a  general  denial  of 
a  statement  of  consent  for  sale  of  Intoxicating 
liquors  held  sufficient  where  served  on  the  one 
who  filed  the  petition,  though  he  acted  as  at- 
torney or  agent  for  otiiers. — In  re  Intoxicating 
Liquors  (Iowa)  702;  Stokesbury  t.  Kc^te,  Id. 

A  general  denial  to  a  statement  ot  consent 
for  the  sale  of  intoxicating  liquors  keU  euffi- 
cient— In  re  Intoxicating  Qqiion  <Iowa)  702; 
Stokesbary  v.  Korte,  Id. 

A  petition  against  a  sure^  on  a  liqnor  license 
bona  tiiat  does  not  allege  the  granting  of  a  li- 
cense does  not  atate  a  cam*  of  action.— Qulst 
T.  American  Bonding  &  Trust  Go.  Q^eb.)  2S6. 

In  an  action  on  a  liquor  license  bond  alibiing 
that  the  licensee  eoniiMred  with  certain  persons 
to  assault  the  pl&intlff.  evidence  examined,  and 
field  to  require  the  submission  of  the  question 
of  conspire^  to  the  jury. — Qoist  v.  American 
Bonding  &  Trust  Co.  (Neb.)  256. 

Where  the  district  court  has  Jurisdiction  of 
an  appeal  bill  from  an  order  of  me  license  com- 
missioners granting  a  license,  and  the  license 
board  (alls  -to  transmit  the  evidence,  the  dis- 
trict court  may  enter  a  rule  requiring  the 
board  to  supply  the  omlsskm. — State  v.  Mc- 
Oulre  (MeUf  471. 


The  filing  of  a  oertMed  transcript  of  the  pro- 
ceedings of  a  license  board  in  granting  a  license 
c<mtaiaing  the  order  for  tiM  grant  is  sufficient 
on  appeal  to  the  district  court — State  t.  Me- 
Quire  (Meb.)  471. 

I  8.  ResnlattoBS. 

•Where  a  cit7  charter  aadiorises  an  ordinance 
prohibiting  the  sale  of  liqnor  on  Sunday,  the 
ordinance  Is  not  void  because  in  fixing  the  pen- 
alty the  charter  provisions  were  not  followed. 
— ^tote  V.  Mardniak  (Minn.)  860. 

*An  ordinance  iwohibitlng  the  sale  of  liquors 
on  Sunday  la  not  invalid  for  the  reason  that  it 
imposes  a  different  penalty  for  its  violation 
than  that  prescribed  by  statute  for  auch  a 
violation.— State  v.  BCaidnlak  (Minn.)  9S*. 

I  4.  Offeasee. 

Under  Code,  |  2382,  the  use  of  samples  In 
solicfting  legitimate  orders  for  intoxicating  liq- 
uors Aeld  not  unlawful. — State  v.  Bernstein 
(Iowa)  lOlS. 

•The  word  *'placo"  as  used  In  Rev.  Codes 
1899,  section  7606,  means  the  particular  build- 
ing or  ivartment  where  the  unlawful  sale  is 
made,  or  the  intoxicating  beverages  are  kept 
for  sakw— Stete  t.  PoulT  (N.  D.)  717. 

•On  a  prosecution  for  keying  open  a  saloon 
on  Sunday,  It  is  no  defense  that  It  was  opened 
by  the  keeper's  bartender  without  authority.— 
State  V.  Grant  (B.  D.)  97. 

I  6.    Criminal  psoaeontioits. 

*0n  a  prosecution  for  engaging  In  the  retail 
liquor  buBiness  without  a  license,  the  people  are 
not  limited  to  proof  of  an  offense  committed  on 
the  predse  date  named  in  the  information^— 
People  V.  Dieterich  (Mlcb.)  1112. 

In  an  instruction  on  trial  for  an  illegal  sale  of 
liquors,  that  the  finding  oflntoxlcating  liquors 
"on  tbe  pranisee  In  question,"  etc,  the  word 
"premises^  refers  to  the  building  occupied  by 
the  defendant — Stete  v.  Bryant  (Minn.)  974. 

Remarks  of  tbe  court  on  a  prosecution  (or 
Illegal  sale  of  Uqvon  held  not  noond  for  com- 
plaint.— Stete  T.  Biraut  (MtonI)  974. 

*An  indictment  charging  tbe  solidtetlon  of  a 
contract  (or  the  sale  of  liquors  for  future  de- 
liv^y,  in  a  less  quantity  than  five  gallimi^ 
without  a  license,  held  to  sufficiently  specify  a 
public  offense. — Stete  v.  Braun  (Minn.)  87D^ 

In  a  prosecution  for  maintaining  a  nuisance 
by  keeping  a  place  for  the  sale  of  liquor,  in 
riotation  of  Rev.  Codes  1899,  S  7606,  evidence 
that  a  nuisance  was  also  malnteined  In  another 
buildtaig  Md  irrelevant— Stete  t.  PouU  (N.  D.) 
717. 

•In  Information  charging  the  keeping  and 
maintaining  of  nuisances  in  violation  of  section 
7606,  Rev.  Codes  1899,  the  information  should 
particularly  deeeribe  tbe  place  where  tbe  nnis- 
ance  is  malnteined  before  abatement  proceed- 
ings can  be  based  on  a  conviction  thereML — 
State  V.  Poull  (N.  D.)  717. 

•The  unexplained  tect  of  a  saloon  being  open 
on  Sunday  in  violation  of  Bev.  Pol.  Code,  1 2847, 
is  saffldent  to  Justify  a  conviction  of  the  keeper 
thereof.— Stete  v.  Grant  (S.  D.)  97. 

A  keeper  of  a  saloon,  keeping  it  open  on  Sun- 
day in  Isolation  of  Rev.  Pol.  Code,  |  2847,  m^ 
be  convicted,  thoiuh  his  Ucense  Is  void. — State 

V.  Grant  (S.  D.)  97. 

i  6.    Blchts  of  property  and  contracts. 

•Code,  f  2423,  Ilmlte  the  right  of  action  to 
thoee  cases  only  where  liqnor  is  sold  In  the 
stete — Hamilton  v.  Jos.  BcbUte  Brewing  Oo> 
(Iowa)  488. 
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INTOXICATION. 

AffMtliis  Taliditr  of  contract,  we  **Coiitncts," 

Ab  a  defense  to  prosecatloii  fbr  erlnitt,  ae* 

■'Oriminal  Lew,"  I  22. 
<3ommon  or  babitnal  drnnkardat  m  DmidE- 

ards.** 

Kinnleaa  •rror  In  mlading  tTldenea  ot,  mm 
"iLppaal  and  Error."  |  IS. 

IRON  SAFE  CLAUSE. 

flea  "XnaDnaea,"  |  7. 

ISSUES. 

Id  civil  actloDB,  see  "PleadinTi**  J  & 

In  crimlual  proee<niti(xis,  aee  ''Ibdictiiwit  and 

Infornatioii,''  |  7. 
Preaented  for  review  on  appeal,  sea  "^tpeal 

and  Emn>,'*  |  4. 

JOINDER. 

Of  eaoaea  of  action,  see  "Actions,"  |  % 

JOINT  ADVENTURES. 

Brokers  employed  In  one  contract  to  procore  a 
purchaser  of  real  estate  held  bound  by  the  acts 
ot  one  of  them.— Stotto  v.  Miller  (Iowa)  127. 

JOINT-STOCK  COMPANIES. 

Sea  "Aaaodatlona." 

JOINT  TENANCY. 

See  •T«iancy  In  Common." 

JOINT  TORT  FEASORS. 

Sea  rrorts." 

JUDGES. 

See  "Courts";  "Justices  of  the  Peace." 
Mandamus  affecting,  see  "Maudamus,"  |  1. 
Bemarkg  and  conduct  at  trial,  see  "Criminal 
Law."  B  17;  "Trial,"  |  2. 

I  1.  Blshts,  powers,  dvtlea,  amd  liabil- 
ities. 

Under  Const  art.  6,  S  6>  and  Oomp.  Laws. 
I  279,  the  board  of  aupervisora  of  Saginaw 
county  held  to  have  no  authority  to  allow  one 
of  the  circuit  judges  extra  compensation  for 
aerricea  performed  by  him  daring  the  UIn«M 
of  the  other.— Beach  t.  Kent  (Mich.)  867. 

f  8.  Diatmalifleation  to  aet. 

Laws  18w,  p.  720,  c.  306,  providing  that  any 
judge  of  a  district  court  may  be  disqnall&ed  to 
try  a  particular  action  by  the  filing  of  an  afD- 
davlt  of  prejudice  against  him,  excludes  from 
Its  operaUon  all  districts  having  leas  than  three 
judges.— «tate  T.  Webber  (MinnJ  68. 

JUDGMENT. 

As  evidence,  sea  ''Brldence."  I  0. 

Anthority  ot  guardian  ad  litem  aa  to  jndgmvit 

In  favor  of  Infant,  see  ''Infants,"  I  S. 
Decisions  of  courts  In  general,  see  "Courts," 

I  2. 

Effect  of  defective  retnm  of  service  of  process, 

see  "Process,"  i  % 
BfEect  of  recitals  in  Jadgment  on  conflict  In 

recoxdt  see  "Appeal  and  Error,"  %  7. 


Enforcement      creditor!^  salt,  aee  "Orediton' 

Suit" 

Gxpensea  of  Inqoest  aa  jodgment,  see  "Cbro- 
nera." 

limitation  of  action  on  In  genera],  see  'imita- 
tion of  Actions,"  S  1. 

Mandamus  to  compel  entry  o^  see  "Manda- 
mus," I  1. 

Necesaity  of  incorporating  in  tranwript  w< 

"Appeal  and  Error,"  %  7. 
Objecti<mB  for  pnrpcwe  of  review,  see  "Appeal 

and  Error."  %  4. 
Beview,  see  "Appeal  and  Elrror." 
Bevlew  of  discretlouary  mliogs  as  to  default. 

see  "Appeal  and  Error,"  fi  13. 
Review  of  diecretionary  nilings  as  to  vacation 

of  Judgment,  see  "Appeal  and  Error,"  13. 

in  ctetUm*  by  or  offofnat  partteular  ela*»e*  of 
portfea. 

See  "Prindpat  and  Surety,"  |  2. 

Xn  partteular  «(tfU  octlofu  or  prooeedlnga. 

See  "Divorce."  58  3,  6;  "Gamishmait,"  i|  3,  4; 

"Trover  and  Conver^on,"  |  1. 
Foreclosure,  aee  "Mortgages,"  f  & 
Foreclosure  of  mechanic's  lien,  aee  "Mecbauics' 

Uens,"  I  4. 
Naturalization,  see  "AHeoa."  |  L 
On  appeal  or  writ  of  emn*,  see  "Appeal  and 

Error,"  |  IS. 
Probate  proceedings,  see  "Wills,"  I  5. 

rn  criminal  proaecuUotu. 
See  "Ortmlnal  Law,"  i  25. 

I  1.   Hatsre  aad  easemtials  im  ceaeral. 

A  Judgment  of  a  court  may  be  formally 
entered  in  a  so-called  judgment  book,  orally 
announced  and  recorded  in  the  minutes,  or  in 
the  form  of  an  order  aigned  by  the  nresidin; 
flnaily  diaposing  of  tiie  ease.— State  r. 


iber  (Ukn.)  49a 

I  3.    Bt  flonfeasian. 

Tbe  delivery  of  a  warrant  of  attorney,  con- 
tained In  a  note  to  an  attorney,  with  a  demand 
tliat  judgment  be  confeeaed  thereon,  and  an  ac- 
ceptance of  sneh  warrant,  conatltuted  an  "ap- 
pearance" within  sneh  poirer,  Uionrii  00  suit 
bad,  in  fact,  been  begnn.^ — Onykeodali  t.  Doe 
(Iowa)  68& 

Where  a  note  containing  a  power  for  th^ 
confession  of  Jndgment  did  not  mature  until 
January  1,  188K,  a  provUion  for  stay  of  ex- 
ecution to  that  date  amounted  to  an  agreanent 
that  it  jndgment  were  confessed  before  ma- 
turity of  the  note,  no  execution  should  issue 
until  that  date.— Cnykendall  v.  Doe  (Iowa) 
698.  • 

An  attorney  empowered  to  eonfeaa  jn^ment 
on  a  note  has  no  authori^  to  waive  the  statute 
of  limitations. — Cnykendau  t.  Doe  (Iowa)  68& 

A  power  of  attorney  to  confess  judgment  on 
a  note  executed  in  Delaware  Aeld  to  authorise 
such  confession  in  that  state,  after  the  dAt»r 
had  removed  therefrom,  without  notice  to  him 
or  an  appearance  In  bis  behalf,  except  hj  tbe 
attorney  nnder  the  warrant, — CMykendall  t. 
Doe  (Iowa)  69a 

A  power  for  the  confession  of  a  judgment  on 
a  note  held  to  authorise  such  confession  without 
suit  on  the  note. — Cuykendall  v.  Doe  (Iowa> 
698. 

I^iWB  DeL  18S2.  p.  891.  c.  110. 1  14.  ptoriding 
certain  requisites  for  judgments  bgr  confeasiou, 
keU  not  to  apply  to  a  judgmokt  coafoseed  on  a 
note  for  a  Ifqnldated  demand. — Cnykendall  t. 
Doe  (Iowa)  WS. 

A  power  of  attorney  in  a  note  to  amfeaa 
judgment  thereon  Aeld  to  antlioriie  ench 


'Feist  MUMtated.  See  syllabu* 
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femltm  in  neadaL— GnJ^Emdall  t.  Dm  (Iowa) 

f  3.  On  eoBseut,  affor,  or  admiaalox. 

•Under  Rev.  8t.  1898,  fi  2789,  plaintiff 
failin^r  to  accept  defendant's  offar  ot  judgment 
for  several  months  thereby  rejected  tiM  offer.' — 
Smith  V.  Thewalt  (Wis.)  662. 

Where  no  tender  was  made  before  suit,  and 
defendant  admitted  an  indebtedness  of  $52S, 
plaintiff  wax  entitled  to  an  order  for  the  pay- 
ment thereof,  and  interest  from  the  dne  date, 
under  Rev.  St.  1886,  1  2802.— Hann  t.  Roberts 
(Wis;)  786. 

4  4.    Br  def aiUt. 

Order  orermling  motion  for  new  trial  held 

not  to  constitute  an  adjudication  of  question 
of  sufficiency  of  service  of  process  by  publi- 
cation.— Gaar,  Scott  &  Oo.  v.  Taylor  (Iowa) 
125. 

*Cod%  I  3706,  authorizing  the  grantins  of 
a  new  trial  to  aef«idanta  served  117  pabltca- 
tion,  and  who  did  not  appear,  doea  not  ap^y 
where  the  judgment  against  such  d^mdants 
is  void  for  want  of  jurisdiction. — Gaar,  9cott 
&  Co.  T.  Taylor  (Iowa)  125. 

*A  circuit  judge  held  withoot  jurisdiction  to 
set  aside  a  jndgment  by  default,  on  an  applica- 
tion made  more  Hian  six  months  after  attvice, 
under  circuit  court  rule  12. — ^Biansteadt  t.  Clin- 
ton Cftcnit  Judge  (Mich.)  876. 

*Iu  an  action  for  the  recovery  of  money,  in 
case  of  default  by  defendant,  judgment  can  be 
rendered  for  no  greater  sum  than  ia  indorsed  on 
the  summons. — Elmen  v.  Chicago,  B.  &  Q.  R. 
Co.  (Neb.)  987. 

Evidence  on  motion  to  set  aside  a  default  judg- 
ment held  insufficient  to  sustain  a  finding  that 
defendant  was  not  served  with  summons. — 
Matchett  v.  Llebig  (8.  D.)  170. 

*The  introduction  in  evidence  of  the  contract 
Bued  on  held  to  prove  the  amount  recoverable 
for  which  Jnc^ent  by  default  might  be  en- 
tered.—Gordon  T.  Gordon  (S.  D.)  244. 

*A  default  judgment  in  an  action  on  a  con- 
tract held  pro^rly  entered,  though  the  com- 

Slaint  was  verified  \a  counsel. — Gordon  v.  Oor- 
on  (S.  D,)  244. 

*0n  a  motion  to  set  aside  a  default  judgment, 
the  court  held  not  required  to  consider  the 
merits  under  the  shoiniig  made, — Gordon  v. 
Gordon  (S.  D.)  244. 

A.  finding  and  recitals  In  a  judgment  held  to 
conclusively  show  that  the  court  passed  on  the 

f[uestiou  of  defendants'  default  before  entry  of 
udgment — Schmidt  v.  HoEbiann  (Wis.)  44. 

On  an  application  for  default  judgment,  under 
Rev.  St.  1898,  S  2891,  subd.  2,  it  Is  not  neces- 
sary tliat  proof  of  service  should  be  filed  with 
the  clerli  before  judgments — Selunidt  t.  Hoff- 
mann (Wis.)  44. 

The  court  h^d  to  have  jurisdiction  to  enter  a 
second  judgment  after  amendment  of  the  return 
of  service  of  the  summons,  for  losufficiencr  of 
which  tba  first  judgment  was  vacated. — ^First 
Nat.  Bank  v.  Kromer  (Wis.)  823. 

The  evidence  held  not  to  show  abuse  of  discre- 
tion in  relieving  defendant  from  the  default. — 
Menasha  Wooden  Ware  Go.  r.  Micfaelstetter 
(Wis.)  927. 

*0n  relieving  defendant  from  a  default,  the 
court  may  make  such  imposition  as  will  reim- 
burse plaintiff  for  expenses  incurred,  together 
with  reasonable  motion  costs. — Menasha  Wood- 
en Ware  Co.  T.  Michelstetter  (Wis.)  927. 


I  5.  Om  trial  •€  laaua. 

In  suit  on  note  and  to  foreclose  mortgage,  ren- 
dition of  judgment  against  executor  peownc  de- 
murrer to  answer  by  him  individually  held  not 
error. — Mosnat  v.  Uchytil  (Iowa)  519. 

In  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  messa«,  a  motion  in 
arrest  held  Improperly  overruled  on  plaintiff's 
failure  to  offer  to  amend  the  petltiMi,  as  au- 
thorized by  Code,  8  3760,  by  ailing  service  of 
a  notice  of  a  claim  for  damages,  as  required  by 
section  2164. — Heald  v.  Western  Union  Tele- 
graph Co.  (Iowa)  588. 

*Whete,  in  an  action  at  law,  the  answer  in- 
terposes an  equitable  coonterclalm,  and  the  de- 
cree rendered  thereon  malces  the  trial  of  any 
quMtion  of  law  unnecessary,  such  decree  is  the 
final  determination  of  the  action^— Cotton  v. 
Butterfield  (N.  D.)  236. 

The  practice  rules,  that  it  Is  not  permissible 
for  deEKidant  to  have  a  judgment  in  the  trial 
court,  notwitbstandiiv  the  verdict,  and  the  one 
that  a  Judgment  in  a  jury  case  after  trial  can 
only  be  legitimately  granted  on  a  verdict  which 
will  support  it,  are  obsolete. — ^Hay  Citr  of 
Baraboo  (Wis.)  664. 

Where  a  verdict  on  its  face  is  contrary  to 
tlie  undisputed  evidence,  it  may  be  changed  to 
correspond  to  the  estabuBhed  state  of  the  case, 
and  a  judnaent  be  rendered  there<Hi,  or  judg- 
ment may  De  rendered  on  motion  of  the  party 
against  whom  the  erroneous  verdict  stands  not- 
withstanding the  same.- — Hay  v.  City  of  Bara- 
boo (Wis.)  664. 

Where  defendant,  in  whose  favor  a  referee's 
report  had  been  filed,  failed  to  move  for  Jute- 
ment  within  a  year,  as  required  by  Rev.  St 
1898,  S  2867.  whereupon  plaintiff  moved  for 
a  new  trial,  the  court  iiad  no  discretion  to  deny 
plaintiff's  motion  and  then  permit  defendant 
to  move  for  Judgment  under  section  2831. — 
Miami  County  Nat  Bank  t.  Goldberg  (Wis.) 
816. 

8  6.    Zhitry,  reoovd*  and  dooketlnc. 

An  action  on  a  justice's  judgment  traoscripted 
to  the  district  court  held  an  action  for  mforce- 
m«at  of  the  Judgment  within  Code  1897,  §  4688. 
reqiUring  the  judgmmt  to  be  treated  as  a  judg- 
ment of  the  distnct  court— Uaugen  v.  Oldford 
(Iowa)  S93. 

Judgment  entered  on  report  of  referee  held 
not  premature,  under  Code  Civ.  Proc.  S  288. — 
Wood  V.  Saginaw  Gold  Min.  ft  Mill.  Co.  (S. 

D.)  101. 

I  7.    Openlns  mt  Taeatlxc. 

*In  motion  to  set  aside  a  Judgment  not 
within  Rev.  Codes  1889, 1  52^,  the  party  seeli- 
ing  relief  must  act  seasonably. — Keeney  v. 
City  of  Fargo  (N,  D.)  92. 

*To  warrant  a  court  in  setting  aside  a  judg- 
ment for  surprise,  undw  Rev.  Codes  1899,  J 
6298,  the  party  must  move  within  one  year 
after  noUce.— Keeney  v.  QBty  of  Fargo  (N.  D.) 
92. 

I  8.    EQoitable  relief. 

A  default  judgment  may  be  directly  at- 
tacked for  the  insufficiency  of  service  by  publi- 
cation In  a  proceeding  to  set  the  same  aside. 
—Gaar,  Scott  &  Co.  v.  Taylor  (Iowa)  125. 

Default  judgment  held  not  conclusive  of  the 
official  characteip  of  officer  making  return  of 
service,  and  may  be  avoi^d  on  proof  that  the 
person  making  the  return  was  not  the  officer, 
and  that  process  was  not  served  (Code  1897, 
-  3624),— Buck  T.  Bawley  &  Hoops  (Iowa) 
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*A  cooit  of  eqnltr  will  not  rriiere  agaiast 
a  jo^sment  obtaioed  against  a  paitr  by  reason 
of  the  negligence  of  hii  attorner- — ^Tootle- 
Weakley  MUUneiT  Oo.  v.  BUUngd«j  (Neb.)  85. 

I  9.    Mercer        bar  of  aawM  of  aotSom 

Parties  trying  an  action  for  damages  resulting 
from  an  overflow  of  surface  waters  oo  the 
tbeory  that  the  damagea  are  original  will  be 
bound  thereby. — Harvey  T.  Mason  City  ft  Ft. 
D.  a  Co.  (Iowa)  968. 

•Damages  arising  from  the  occasion  a]  flood- 
ing of  land  by  surface  water  by  reason  of  an 
insufficient  culvert  on  die  land  of  an  adjacent 

Sroprietor  are  not  original. — Harvey  v.  Mason 
ity  &  Ft  r>.  R.  Go.  (Iowa)  968. 

*A  recovery  for  damages  caused  by  the  over- 
flow irf  surface  waters  Is  not  a  bar  to  successive 
actions  for  damages  thereafter  accruing  from 
the  same  wrong,  where  the  Injury  is  of  a  cod- 
dnuing  character. — Harvey  v.  Mason  Olty  ft  Ft, 
D.  R.  Oo.  (Iowa)  958. 

*After  volnntary  discontinuance  jbeCoie  a 
Justice,  plaintiff  held  entitled  as  of  right  to 
nmunience  a  new  snit.  though  the  Instiett 
neglected  to  formally  enter  judzment  4^  non- 
BnU. — Burbart  v.  Blanmann  (Mich.)  81. 

"The  rule  that  a  cause  of  action  once  finally 
determined  on  the  merits  cannot  be  relitigated 
applies  judgments  on  demurrer  where  they  go  to 
the  merits  of  the  case. — ^Yatea  v.  Jones  r^at. 
Bank  XMinn.)  287;  Oatcalt  v.  Same,  Id.; 
Mosher  v.  Same,  Id.;  Tates  t.  Bailey,  Id.; 
Oatcalt  V.  Same,  Id.;  Mosher  v.  Same,  Id.; 
Yates  V.  Bank  of  Staplehurst,  Id. ;  Ontcalt  v. 
Same,  Id. ;  Mosher  v.  Same,  Id. ;  Yates  v.  Utlea 
Bank,  Id.;  Outealt  v.  Same,  Id.;  Mosher  t. 
Same,  Id. 

*A  cause  of  action  once  finally  determined 
between  the  parties  on  the  merits  cannot  after- 
wards be  litigated  either  before  the  same  or 
Bome  other  tribunal.- — Yates  v.  Jones  Nat.  Bank 
(Minn.)  287;  Outealt  v.  Same,  Id. ;  Mosher  v. 
Same,  Id. ;  Yates  v.  Bailey,  Id. ;  Oatcalt  v. 
Same,  Id- ;  Mosher  v.  Same,  Id. ;  Yates  v.  Bank 
of  Staplehurst,  Id. ;  Outealt  v.  Same.  Id. ;  Mosh- 
er V.  Same,  Id. ;  Yates  v.  Utica  Bank,  Id. ;  Oat- 
calt V.  Same,  Id. ;  Mosher  v.  Same,  Id. 

In  an  action  to  quiet  title,  a  judgment  that 
plaintiff  owns  the  land  and  t&at  defendant 
has  no  interest  adjudicates  all  qnestions  af' 
fecting  title.— Keen^  v.  City  of  vkrgo  (N.  D.) 
93. 

A  second  mortgagee  who  had  redeemed  and 
recorded  notice,  under  Rev.  St  1898,  |  UD9, 
held,  after  foreclosure  of  first  mortgage,  es- 
topped by  judgment  from  charging  the  land  witb 
a  lien  tor  the  redemption  moneys, — ^Fischal  v. 
Thompson  (Wis.)  220. 

i  10.  Co— 1—tTsm— a  of  odj«dlo«tl«. 

In  action  concerning  real  property,  title  Aeld 
to  have  been  in  issue,  so  that  in  subeegaent 
action  fact  that  other  issaes  were  involved  in 
the  trial  was  immaterial  aa  to  the  Judgm«it  as 
an  estcmpel  in  aabsequent  action. — ^BraiiUiard 
V.  Anthler  (8.  D.)^B. 

In  action  concerning  real  property,  title  held 
to  have  been  In  issue  so  that  plaintiff  In  a 

subsequent  action  could  not  assert  title  as  heir 
which  he  failed  to  assert  in  the  former  action. — 
Remilliard  v.  Authier  (S.  IX)  ^6. 

Adjudication  under  Rev.  Code  Civ.  Proc.  S| 
675,  678,  relaring  to  trial  of  title  to  real  prop- 
erty, held  a  bar  to  any  action  aa  to  any  title 
claimed  by  at^er  party  at  the  time  of  the 
commencement  of  the  action. — Remilliard  v.  Au- 
thier (S.  D.)  62a 


A  judgment  In  a  prior  caae  Md  eoDclnsive 
only  as  to  matters  ther^  adjudicated. — Purelea 
V.  Qross  (Wis.)  217. 

The  determination  of  a  court  held  condndTc 
on  all  parties  on  the  same  question,  however 
arising. — ^Pereles  v.  Cross  (Wis.)  217. 

§11.  Foralcii  imdcMeAta. 

That  a  note  and  warrant  of  attorney  whirik 
were  the  basis  of  a  foreign  Judgment  were  not 

Jtlaced  and  kept  on  file  In  the  court  where  the 
udgment  wa«  antsred  held  not  a  Jurisdictional 
defect.— <>aykMidaU  t.  Doe  (Iowa)  606. 

The  record  entry  of  a  foreign  indiinaa  Mi 
not  fatally  defectiTe^-^CuykendaU  T.  Doe 
(Iowa)  WS. 

*Notirith8tanding  CJonat  U.  8.  art  4,  S  1. 
it  is  competent  for  a  pariy,  when  aucd  <n 
a  foreign  judgment  to  impeach  its  validity  for 
want  of  Jurisdiction  in  the  court  rendering  It 
— Onykendall  v.  Doe  (Iowa)  698. 

*A  judgment  regularly  confessed  and  entered 
on  a  warrant  of  attorney  in  a  court  of  the  state 
where  the  debtor  resided  when  the  vrarrant 
was  executed  hdd  enforceable  in  Iowa. — Cny. 
kendaU  t.  Do*  (Iowa)  688. 

The  common  pleas  court  of  Meigs  county. 
Ohio,  having  entertained  an  applicaticm  for 
naturalization  of  an  alien,  and  granted  the  same. 
It  is  presumed  that  the  court  is  one  of  record, 
with  ftutikoritT  to  determine  the  wHcation.— 
State  v.  Webber  (Minn.)  490. 

'Where  a  court  of  record  of  anothw  state 
has  assumed  Jnrlsdlction  and  proncnmccd  jodg- 
ment  it  will  be  presumed  hi  the  courts  of 
this  state,  on  production  of  a  certified  copy  ot 
the  Judgment,  authenticated  aa  reouired  1^  the 
act  of  OBntreas,  that  the  court  had  JuiiBdictiOB. 
—State  TTwibber  (Ulnn.)  400. 

I  12.  Aettoss  om  JnAsasenta. 

Under  Code  1897,  Sf8439.  3447.  845S.  and 
Acts  29th  Cen.  Asoem.  p.  c.  137,  an  actioti 
brought  on  June  29,  1908,  on  a  Jostice's  jad{- 
ment  recovered  April  12,  1880,  ana  tranacripted 
to  the  district  court  <m  the  same  dajr,  held  aot 
barred  by  Hmitatiou.r— Haugen  t.  Oldford 
(Iowa)  393. 


In  an  acticm  <m  a  foreign  judgment,  the 
mrat  of  i>oth  principal  and  Interest  dt- 
fendant  held  not  error. — CnykeodalT  v.  Doe 
(Iowa)  68& 

JUDICIAL  NOTICE. 

In  civil  actions,  see  'Evidence,'*  |  1. 
In  criminal  prosecutions,  see  **<MmlnaI  Law,"' 
I  6. 

JUDICIAL  POWER. 

See  ^'Oosiatltntlonal  Law,"  |  2. 

JUDICIAL  SALES. 

Of  property  of  decedent  see  "Executors  and 

Adminl8trat<HS,"  S  6. 
On  ezacntlon,  see  "Bzecntion,"  i  8. 

JURISDICTION. 

.Effect  oi  appearance,  see  "Appearance. 
Presumption  as  to  jurisdiction  of  court  render- 
ing foreign  Judgment  see  "Judgment"  S  ll. 

JMtitdiction  of  particular  action*,  prooeedimgt, 

or  tubieott. 
See  "Divorca,"  |  8;  "Habeaa  Corpus,"  |  1. 
Criminal  mosecntlonai  see  "Criminal  Law,"^ 

8  2. 

Interstate  commerce,  see  "Gommerob"  I  1, 
Naturalization,  see^AUens,"  1  1. 
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flipedol  iurMNeefont. 
lee  ••Eqalty." 

Lppellate  Jurladlctloii,  we  "Appeal  and  Error,*' 

S  1 ;  "  Jtutice  of  the  Feaoe,'*^  |  4. 
ustices*'  eonrts  in  tMl  caaea,  aet  "Jnatlcea 

of  the  Feaee,"  12. 
*articolRr  eonrta,  aee  ^XJoarta." 

JURY. 

Jnatodv  and  caidnet,  tee  *XlrlmlnaI  Law,**  |  2S. 
n  coDdemnatltm  proceedings,  see  *'Emliiant  Do- 
main." i  a. 

Dstmctlona  In  ehrll  aettons,  aee  Trial,'*  |{ 

G-10. 

Dstmctions  in  criminal  proseeuttwu,  see  "Orlm- 

Inal  lAv,"  SI  21-23. 
iliscondact  of  or  affectiiiK  as  ground  for  new 

trial,  see  "Criminal  Law?'  S  24. 
iuestiona  for  Jar;  in  civil  actions^  see  '^Trial," 

S  5. 

Questions  for  Jury  in  criminal  proaeentions, 

see  "Orimlnal  Iaw."  «  21. 
Keriew  of  discretionary  mlings  relating  to,  see 

"Appeal  and  Error,"  {  IS. 
raking  case  or  question  from  Jury  at  trial, 

see  ^Trial,"  <  6. 
Trial  of  special  issues  by,  see  Trial.*'  1  12. 
Verdict  In  ohrU  actions,  aee  "Trial.''  1 1£ 

t  1.  BlKkt  to  trial  by  Jnir. 

So  much  of  8p.  Laws  1889.  p.  801,  c.  84,  { 
7,  being  tbe  amended  municipal  court  act,  as 
issumed  to  confer  jurisdiction  on  tbe  judge  of 
ihe  municipal  court  to  bear  in  a  summary 
Qoanner  all  cases  for  violation  of  tbe  criminal 
laws  of  a  city  witliin  tbe  county  of  Hennepin, 
ar  tbe  ordinances  of  tbe  city  of  Minneapolis, 
is  not  unconstitutional  la  tbat  It  deprives 
defendant  of  tbe  rigbt  to  trial  by  jury.— -State 
V.  Mareinlak  (Minn.)  965. 

*The  guaranty  of  Const  art  1,  |  11,  that 
accused  sball  have  a  trial  by  an  impartial 
jury,  cannot  be  limited  by  tbe  Legislature. — 
Lucas  T.  State  (Neb.)  d7& 

I  S.  SwnHMBiBA*  attaad—— ,  dlaafcnna* 
amd  eompensatlom. 

*Comp.  Laws,  I  S44,  relating  to  drawing 
Jurors,  Md  not  to  prevent  tbe  court  from 
nelectliig  Jnnm  in  a  certain  mode  with  defend- 
ant'a  consent— People  T.  Wheeler  (Mich.)  607. 

I  3.   OoaipeteHey  of  JvMn,  olmllwi gee, 

md  obJeetioBS, 

*A  denial  of  a  challenge  to  Jarore  because  of 
their  being  taxpayers  of  the  county  against 
which  tbe  action  for  damages  was  brought  held 
not  error  (Code,  |  3088,  subd.  9,  |  8S06,  subd. 
1). — Wilson  V.  Wapello  County  (Iowa)  86fi. 

*Where  a  party  who  has  not  exhausted  his 
peremptory  CDallenges  passes  them  and  accepts 
tbe  Jury  as  then  constituted  without  exprenly 
reserving  bis  right  to  nee  them  if  otlier  Jurors 
are  called,  he  ^>e8  not  thereby  waive  his  right 
to  peremptorily  challenge  a  Juror  thereafter 
called  in  place  of  oa%  challenxed  by  bis  ad- 
versary.— Lerum  v.  Gevlng  (Mian.)  867. 

Tbe  court  must  be  satisfied  that  the  Juror 
in  a  criminal  case  is  impartial  in  tbe  light  of 
the  circumstances,  including  the  conduct  and 
demeanor  of  the  Juror. — Lucas  v.  State  (Neb.) 
976. 

'Under  Cr.  Code,  f  468,  a  Juror  who  has  an 
opinion  as  to  the  guilt  or  Innocence  of  the  ac- 
cused is  not  rendered  competent  by  tbe  fact  that 
be  says  on  oath  tbat  he  is  able,  notwithstanding 
fiuch  opinion,  to  render  an  unpartial  verdict, 
but  it  must  affirmatively  appear  that  he  is 
ImportiaL^Lueaa  t.  State  (Neb.)  976. 


A  question  asked  a  Juryman  on  bit  Tofr  dire 
as  to  bis  relations  with  the  company  whidi  liad 
indemnified  defendant  held  Btna^ — CooUdge  t. 
HaUauer  (Wis.)  668. 

JUSTICES  OF  THE  PEACE 

AcHoB  on  Jadgment  of  Jnstlc^s  court  tran- 
8cri£ted  to  court  of  record,  see  "Jndgment," 

Amendment  of  statute,  see  '^Stetntes,"  I  4. 
Filing  transcript  of  Judgment  of  Justice's  court 

in  court  ot  record,  aee  "Judgment,"  |  6. 
Preliminary  examination  and  summary  trial  of 

|erMna  aoeoscd  ot  crime,  eee  ''Criminal  Law," 

Title  ot  atatuta.  see  "StatnteB,**  |  8. 
Use  of  monorandnm  of  justice  in  refreshing 
memory,  see  "Witneasee,"  ||  8,  4. 

I  1.   Appointment,    qiuIUoation,  and 
tenure. 

Const,  art  6,  {  17,  relating  to  Justices  of  the 
peace,  held  not  to  fix  the  imnimum  number  of 
Justices  in  dtie8,-~AttoEiiey  Qennal  T.  Ijoomhi 

(Mich.)  4. 

Acts  lOOB,  No.  70,  providing  for  associate 
judge  of  municipal  court,  held  not  sustainable 
as  provision  for  appointment  of  Justice  of  tbe 
peace. — Attorney  Gateral  t.  Loonds  (Mlbh.)  4. 

{  8.   Olvll  Jvrfsdiotion  and  antbority. 

Stipulation  in  each  of  two  notes  held  not  to  . 
give  a  Justice  Jurisdiction  of  an  action  on  tbe 
two    aggr^ating    ovtt>  $100.-- Oole  T.  Bock 
(Iowa)^i: 

*Under  Rev.  Codes  1899,  |  667a  as  amended 
by  Laws  1901,  p.  258,  c.  201,  a  Justice  of  the 
peace,  when  a  question  of  title  to  or  bon^ary 
of  real  estate  arises,  must  certify  the  case  to 
tbe  district  ooart — l<dinson  v.  Bnekeon  (N.  D.) 
110^ 

f  8.  Proeednre  la  elvU  ewes. 

Where,  after  a  Justice  granted  a  new  trial, 
plaintiff  discontinued  the  suit,  the  justice  bad 
no  JnrisAetion  except  to  render  a  judgment 
of  nonsuit.— Burkart  t.  Blanmann  (Mich.)  81. 

*Under  Comp.  Lawa  1887,  I  886,  plaintiff 
in  a  suit  before  a  Justice  held  mtitled  to  dis- 
continue or  submit  to  a  nonsuit  at  any  time 
before  Terdiet— Burfcart  v.  Blanmann  (Mich.) 

81. 

Tbe  general  rules  as  to  tbe  exercise  of  dis- 
cretion in  allowing  amendmente  to  piMdings 
are  tbe  same  in  justice  courts  as  in  district 
courts. — Rae  T.  Cnkago,  M.  ft  Bt  P.  By.  Go. 
(N.  D.)  72L 

It  was  not  error  in  a  Justice  court  to  allow  a 
complaint,  alleging  that  plaintiff's  cattle  had 
been  killed  by  the  negligent  running  of  defend- 
ant's train,  to  be  amended  to  all«;e  that  tbe 
injury  was  due  to  the  failure  of  defendant  to 
repair  Its  fence. — Rae  t.  Chicago,  Bf.  &  St  P. 
Ey.  Co.  (N.  D.)  72L 

S  4.   BoTlew  of  proeeedlnca. 

Tbe  amount  hi  controversy  in  an  action  In 
ajustlce's  court  held  not  reduced  to  less  than 
¥26,  M  aa  to  derive  tba  defeated  party  of  the 
ri^  of  appeaL— Bell  r.  Hartwlg  Uowa)  883. 

*A  case  appealed  to  the  district  court  from 
a  Justice  must  be  tried  on  the  Issues  presented 
below. — Jacob  North  &  Oo-  v.  Angelo  (Neb.) 
1088. 

Where  the  si>ecifications  of  error  in  the  notice 
of  appeal  from  a  justice  on  questions  of  law 
do  not  raise  any  question  as  to  the  sufficiency 
of  the  pleadings,  tbat  question  cannot  be  raised 
on  appeal  where  the  defect  is  a  mere  defective 
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■tatemsnt  of  the  caase  of  action  or  def«iu«. 
— Rae  T.  Chicago.  M.  &  8t  P.  B7.  Co.  (M.  D.) 
731. 

Where  a  jnstlce  dismisses  a  can  because  a 
question  ot  title  to  land  arises,  instead  of  cer- 
tifylDg  it  to  the  district  court,  as  required 
by  law,  and  plafntifl  appeals  feDerally,  the 
district  coort  has  juriidicCion.-— JohnMD  t. 
Bricksou  (N.  T>.)  1104. 

JUSTIFICATION. 

For  assault,  see  "Assault  and  Battery,"  |  1. 
Of  homidde.  aee  "Homicide,"  1 1. 

JUVENILE  COURTS. 

8m  "Infants,"  |  1. 

KNOWLEDGE. 

Actual  or  coastmctiTe  knowledge,  see  "Notice." 
By  grantee  of  fraud  in  eonvoyance,  aee  "E^aod- 

olent  Couveyaocea,"  8  1. 
Of  costom  or  usage,  see  "Oastoms  and  Usages." 
Of  Incompetency  m  servant,  see  "Haater  and 

Servant?'  |  4. 
Presumption  as  to  knowledge  of  law,  see  **Bvt- 

dence/'  1  2l 

LACHES. 

Bffect  in  eqolty,  see  "Equity,"  f  2. 

In   asserting  claim   against   homestead,  see 

"Homestead,"  S  3. 
In  suing  to  reform  written  instrumeut,  see 

"ReformatioD  of  Instrumaits,"  ft  2. 
Id  suit  to  quiet  title,  see  "QaletiDg  Title."  |  1. 

UNDLORD  AND  TENANT. 

lisase  of  land  as  affeedng  ririit  to  radnd  con- 
tract for  sale  thereof,  Me  Vendor  end  Pur- 
chaser," I  3. 

Parol  or  extrinsic  evidence  affecting  leaae^  see 

"Evidence,"  I  10. 
Reformation  of  lease,  see  "Reformation  of  In- 
struments." 

Right  of  pnrdiaser  ot  lands  to  crop*  grown 
nndar  crop  lease,  see  "Oropa." 

S  1.   Orestion  wad  exlstenee  of  the  re- 
lation. 

*One  merely  going  Into  possession  of  the 
real  estate  of  another  Is  presumed  to  be  a 
tenant. — Heddleston  t.  Stoner  (Iowa)  56. 

I  2.    Lwsdlord's  title  and  rOTOrsion. 

'Adverse  possession  of  leased  premises  heli 
not  to  run  against  the  Ibbbot  in  favor  of  the 
tenant— Boss  t.  Gaentiierodt  (Midi.)  llSa 

f  3.  Terms  for  r^mm. 

Notice  to  quit,  signed  by  a  vendee  under  a 
contract  of  sale  entitling  him  to  poMCSsion,  Berv* 
ed  on  a  tenant  of  the  property,  Md  su^dent--- 
Willis  V.  Weeks  (Iowa)  1012. 

Lessee  of  premises  for  oni  year  with  privilege 
of  four  years  held  to  create  a  term  for  one 
year  with  election  of  lessees  to  t^  tm  four 
years.— Willis  t.  Weeks  (Iowa)  lOlZ 

One  who  rents  desk  room  from  the  tenant 
of  an  office  h«Id  not  a  tenanL  bnt  to  have  a 
mere  right  of  occupancy  during  ^e  continu- 
ance of  the  tenant  s  lease.— Swart  t.  West- 


ern Union  Telegraph  Go.  (MEch.)  74. 

Where  a  lease  gave  the  tenant  the  option  of  LEGACY  TAX* 

purchasing  at  its  expiration,  the  tenant  had 

the  day  following  that  oa  which  the  lease  expir-  See  ^Taxation,"  |  10, 

*  Voist  wBatatod.  si^Ilalnu. 


ed  In  which  to  make  a  tender. — Herman  t. 
Winter  (S.  D.)  457. 

I  4.  T—aaei—  at  will  and  at  ■wffsr- 


Where  certain  t^ma  of  lease  w««  not  agreed 
upon  twtween  the  parties,  there  was  no  pard 
lease  by  wliidi  thdr  rights  could  be  determined 
bnt  the  tenancy  of  the  lessee  was  one  at  vll 
— £hvart  T.  Western  Union  Telegraidi  Cb. 
(Mich.)  74. 

I  5.   Pvoadsaa,  and  enjoynuat  amd  nsi 
tlLoreof. 

A  warranty  by  a  landlord  of  the  safety  o! 
a  porch  on  the  rmtsd  buflding  Meld  limitii 
to  the  time  of  the  lease. — Oualey  t.  Hanpe 

(Iowa)  122. 

I  6.   Kent  and  advances. 

*A  landlord's  Hen  exists  for  rente  to  beoooe 
due,  and  for  which  notes  have  beea  civeo-— 
Miller  v.  Bider  (Iowa)  594. 

*Where  rent  was  not  yet  doe,  htid  that  tb» 
landlord  was  entitied  to  restrain  the  sale  cf 
the  lessee's  property  which  was  antdect  to  lies 
for  rent^lUller  t.  BUer  (Iowa)  SSH. 

UND  OFFICE. 

Sm  "PnbUe  lands,"  I  1. 

UNDS. 

Sm  "PnUle  Lands." 

URCENY. 

See  "Embeaslement" ;  "B^toe  Pretawea" ;  "Bob- 
bery." 


larcoicy,  mo  **Indlctm«nt 
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Of  logs,  see  "Logs  and  Logging.** 

f  1*   ProBoontion  and  paniaknaamt. 

'Instructions  in  a  larceny  case  as  to  posses- 
sion ot  recentiy  stolen  property  Held  objec- 
tionaUe. — Stote  r.  Bartiett  (lov^  69. 

*In  a  prosecutiw  for  laroeny,  tiia  ownerdup 
of  the  stolen _goods  most  be  alleged,  and  proves 
as  alleged.— State  t.  Loomis  (Iowa)  387. 

In  a  prosecqtion  for  larceny,  evidence  con- 
sidered, and  Mid  sufficient  to  support  a  eoa- 
vlction.— State  v.  Foster  (N.  D.)  93& 

UW  OF  THE  CASE. 

AfEecHng  diraetioD  of  verdict,  see  rrrlal,"  5  5. 
Dedsiott  tm  appeal  or  writ  of  erroTt  ■••  "Ajipal 
and  Brror.-^H  17,  18. 


LEADING  QUESTIONS. 

See  "WitneMB,"  »  8,  4 
Bflvlew  of  discretionary  rulings  on,  se 
Inal  Law,"  |  29. 

LEASES. 

See  "Landlord  and  Tenant.** 


"Crim- 


LEGACIES. 


Sa»"WiU&'* 
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LE6ISUTIVE  POWER. 

■*  «ffit<*C!onBtitiitioiuI  Law,"  f  2. 
„,      oiDtmeot  of  officers,  see  "Offlcva.**  I  1. 
^^^-^^■rciiie  ct,  relating  to  •lectUna,  M  ~' 

LIBEL  AND  SUNDER. 

..   Word*   and   aeta   setlOMAUo.  aad 

■lajM        lUbiUtr  therefor. 

Circulars  containing  certain  false  statements 
y-^-l  libelous  per  se. — Burr's  Damascus  Tool 
H  r  -rks  v.  Peninsular  Tool  Mfg.  Co.  (Mich.)  858. 

■•"^-T.  letter  charging  defendant  coal  company 
Ji  refusing  to  sell  coal,  even  at  extortionate 
ces.  dnring  a  coal  famine,  held  libdoas  per 

'!?f^  —Gross  Coal  Co.  t.  Rose  (Wis.)  223. 

l  itatements  made  of  and  concerning  plaintiff 

i  :a  Id  to  necessarily  tend  to  injore  it  in  its  buai- 

 83.  and  were,  therefore,  slanderous  per  se. — 

:os8  Coal  Co.  v.  Bose  (Wis.)  225. 

i  *PublicationB  alleging  that  S.  pnrchaaed  tiie 
natorship,  and  that  i^aintiff  acted  as  his  dls- 
irsiog  agent,  held  Ubetons  per  se. — Bcofiela  t. 
Ilwaokee  Free  Press  (Wis.)  227. 

c^In  pabUeatlon  concerning  plaintiff 
!ld  to  Import  a  libelous  imputation  that  plain- 

^  B  on  receiving  certain  money  belongiog  to  S. 
>Dverted  or  misappropriated  the  same. — Sco- 

m  eld  T.  Milwankee  Free  Press  (Wis.)  227. 

*Wbere  words  publiahed  concerning  plaintiff 
rere  libelous  per  se.  It  was  not  necessary  that 
lalntiff  shonld  ^ther  allege  or  prove  special 
amages. — Scofleld  t.  Mitwankee  Free  Press 
;E\|.  WisJ  227. 

Pt^.-)  S.    Prlvlleffed    eommnmleatlOBs,  and 
■utUee  therelm. 

Where  plaintiff  and  defendant  were  rival 
' : Dannfoetarers,  libelons  circulars  issued  by  de- 
^"Tendant  of  and  coneendog  plaintiff  held  not 

^^orivileged^Borr's  Damascus  Tool  Wtffks  v. 

"'Peninsular  Tool  Mfg.  Ca  (Mich.)  85S. 

3.  AetloM. 

'"'  •Where  circulars  published  of  and  concerning 
.plaintiff  were  Hbeloua  per  se,  plaintiff  could  re< 
cover  without  on  allegation  or  prod  of  q>ecial 
•  damage. — Burr's  Damascus  Tool  Works  v.  Pen- 
:    insular  Tool  Mfg.  Co.  (Mich.)  858. 

*A  corporation  held  entitled  to  sue  for  a 
■   slander  or  Jlbel  affecting  it  in  its  trade  or  busi- 
ness.— GroM  Ck>al  Co.  t.  Boas  (Wit.)  226. 

^'  *Wbere  a  publication  concerning  plaintiff  was 
capable  of  a  libelous  meaning,  without  eluci- 
ilation,  by  innuendo,  an  innuendo  alleged,  if 

'  untrue,  might  be  disregarded. — Scofleld  T.  Mil- 

>  waukee  Free  Press  (Wis.)  227. 

LICENSES. 

'.  For  sals  of  Intoxicating  liquors,  see  "Intoxi- 
eating  Liquors,"  {  2. 

Liability  to  license  tax  imooeed  on  peddim,  see 
"Hawkers  and  Peddlers.  * 

Of  mutual  benefit  insurance  associations,  see 
"Insurance,"  f  12. 

To  practica  medicine*  see  "Physicians  and  Sur- 
geons." 

I  1.   For  ooovpatlons  and  prlTUeces. 

Code,  S  700,  giving  cities  and  towns  power  to 
defioe  who  shall  be  considered  transient  'mer- 
chants, held  not  a  grant  of  power  to  declare  those 

S arsons  to  be  merchants  who  are  not  such. — 
tate  V.  Nelson  (Iowa)  327. 

Facts  held  not  to  show  a  certain  person  a 


transient  merchants  to  take  out  a  license. — State 
V.  Nelson  (Iowa)  827. 

LIENS. 

Descent  and  distribution  of  estate  snbject  to 

liens,  see  "Descent  and  Distribution,"  J  3. 
Ehiforcement  of  lien  on  vensel  as  affecting  inters 

state  commerce,  see  "Commerce,"  fi  1. 
On  estrays,  see  "Animals." 

Uene  acquired  by  partieulaT  remedies  or  pro- 

oeedinot. 
See  "Taxation,"  9  4. 

Particular  classes  qf  Uens. 

See  "Attorney  and  Client,"  {  8;  "Maritime 
Liens";  •'Hecbanlcs'  Idens^';  "Railroads," 
i  2. 

For  waoea,  aes  **Mastar  end  Servant,"  I  1. 
Landlord's  lien  Cor  rent,  see  "landlord  and 

Tenant,"  %  6. 
MorUage,  see  "Mortgages,"  {  2. 
Municipal  improvement  liens,  see  "Monicipal 

Gorporatl<ms,'*  f  6. 

LIFE  ESTATES. 

Greatloa  bj  wlU.  ase  ''Wills,"  f  6. 

LIFE  INSURANCE 

See  "Insurance." 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

Authority  to  confess  Jndgment  as  alfected  by 

limitations,  see  "Judgment,"  |  2. 
Competency  of  witnesses  to  establi^  payment 

to  avoid  limitations,  see  'Witnesses,''  f  2. 
Laches,  see  "Bqnity,"  i  2. 
Pteaeotation  in  record  of  grounds  of  review, 

see  "Appeal  and  Biror,"  f  7. 
Prasumptions  on  appeal  or  writ  of  error,  see 

"ApnaU  and  Error,"  i  12. 
Sealed  Instrument  within  statnte  of  limitations, 

see  "Seals." 

Parttcular  actions  or  proceeding*. 

See  "Assault  and  Battery."  |  1;  "Creditors' 

Suit" ;  "Quo  Warranto,**  I  1. 
Foreclosure,  see  "Mortgages,"  §  6. 
For  taxes,  see  "Taxation?'  8  6. 
On  judgment,  see  "Judgment,"  i  12. 
To  recover  taxes  paid,  see  "Taxation,"  |  6. 
To  try  tax  title,  see  '^Taxation,"  {  9. 

11.    Statutes  of  Umitatioa. 

*Where  plaintiff,  knowing  of  a  mistake  in  the 
description  of  a  deed,  neglected  for  16  years  to 
bring  suit  to  correct  the  same,  he  was  barred  by 
laches  from  obtaining  such  relief,  under  Code, 
IS  3447.  S44a— (Sarst  r.  Brutsche  aowa)  462. 

Where  a  judgment  on  a  note  was  confessed 
within  the  time  limited  by  the  laws  of  the  state 
where  the  note  was  executed,  it  was  no  defense 
to  an  action  on  the  judgment  in  Iowa  that  an 
action  on  the  note  was  barred  by  the  Iowa  stat- 
ute of  limitations. — Ooykendall  v.  Doe  (Iowa) 
G98. 

Claim  for  money  expended  under  power  of 
attorney  held  based  on  an  implied  promise  and 
not  on  the  power,  and  was,  therefore,  barred  in 
six  years,— Pierce  v.  Stltt  (Wis.)  479. 

I  2.  OommtatiM  of  period  of  Uaslta- 
tton. 

*Where  a  check  was  drawn  on  a  bank  pay- 


merchant  within  a  city  ordinance  fegolring '  able  90  ^ys  after  S^tember  17,  1800^  limita- 

•  Mmt  auatatod.  See  syllalvmB. 
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tions  did  not  begin  to  run  until  December  17, 
1896.— Jocgne  v.  McBae  (Micb.)  874. 

Where,  In  an  action  for  money  only,  the 
precipe  omitted  to  direct  the  clerk  to  indorse 
on  the  summoDs  the  amonnt  for  which  judg- 
ment would  be  taken  on  default,  an  amendmoit 
allowing  such  indorsement  and  the  ■ervlce  of  an 
alias  summona  will  not  relate  back  to  the  time 
of  the  original  summons,  so  aa  to  stop  the  run- 
ning of  limitatioDs. — Elmen  t,  Chicago,  B.  & 
QTr.  Co.  (Nd).)  987. 

t  S.    Aeknowledsment,     sow  promlae, 
ud  part  paTmeiit. 

An  action  to  foreclose  a  mortgage  held  not 
founded  on  an  action  barred  and  revived  within 
Code,  S  relating  to  the  revival  of  barred 

actions. — Iowa  Loan  &  Trast  Co.  v.  McMurray 
(Iowa)  861. 

A  partial  payment  on  a  firm  debt  after  dis* 
solnuon  held  to  suspend  limitations  aa  to  the 
other  partners. — Robertson  Lumber  Co.  T.  An- 
derson (Minn.)  972. 

LIMITATION  OF  UABIUTY. 

Sea  ''Oarrlen,"  ||  1,  2 

LIQUOR  SELUNG. 

Sea  **Intoxicating  Liqoora." 

LIS  PENDENS. 

*Tbe  filing  of  a  atatntory  notice  of  Ih  pendens 
does  not  constitute  constructive  notice  of  any- 
thing more  than  the  pendency  of  the  action,  and 
when  the  action  baa  ceased  to  be  pending  under 
the  law  of  lis  pendena,  tbe  statutorr  notloe 
becomes  Ineffectual  for  any  pnrpoee. — McVay  t. 
ToaBley-(S.  P.)  932. 

Under  Ber.  Coda  Glr.  Pro&  K  108,  109,  re- 
lating to  the  filing  cf  notice  of  lis  pendens 
and  the  discbarge  thereof,  purchasers  of  prop- 
erty subsequent  to  the  discharge  of  notice  of  Us 
pendens  in  a  foredoaure  action  ketd  to  aoqnixe 
title  free  of  the  mortgage  liaiL — McVmj  v. 
Tooatoj  (S.  D.)  9S2: 

LIVE  STOCK. 

Carriage  of,  see  "Oarrlers,"  fi  2. 
Injuries  from  operation  of  railroads,  see  '^Bail- 
^lada,"  I  S. 

LOAN  ASSOCIATIONS. 

Sea  *'ilnUdinf  and  Loan  Asaodattona.** 

LOCAL  LAWS. 

Sea  "Statntes,"  |  2. 

LOCATION. 

Of  mining  claim,  see  "Mines  ajid  Minerals,"  1 1. 

LOGS  AND  LOGGING. 

Besdsslon  of  contract  for  hanllng  Umber,  see 
"Contracts,"  |  8. 

Bight  to  timber  nndsr  contract  for  sals  of 
realty,  see  "Vendor  and  Pordiaser."  f  5. 

Taxation  of  lomber,  see  "Taxation,''  |  1. 

Waiver  of  breach  of  contract  for  logging  oper- 
ations, Bee  "Contracts,"  5  4. 

In  a  prosecution  for  larceny  of  logs  under 
Code  1897,  H  ^834.  4836,  possession  oFlogs  by 


defendant  rabes  no  presumption  of  guilt  In  the 
absrace  of  evidoice  of  a  wrongful  taxing  and  of 
ownership  as  alleged  in  the  Imfictmmt— -fltate  v. 
Loomis  (Mwa)  SOfl. 

LOST  INSTRUMENTS. 

Best  and  seamdarT  erldaiee  of  eontenta  of. 

see  <*BvIdnioe,"  14. 
Bstsbliahment  of  lost  will,  see  "WlUa,**  f  & 

*One  who  relies  on  a  lost  deed  to  sustain  bis 

title  must  establish  its  execution,  loss,  and  tbe 
material  parts  thereof  by  convincInB  evidence. 
—Lloyd  V.  Simons  (Minn.)  902. 

In  an  action  to  establish  an  unrecorded  loot 
deed  and  to  cancel  subsequent  recorded  adven>* 
deeds,  the  burden  was  on  defendants  to  affirma- 
tively show  that  they  were  bona  fide  pordiasen. 
—Lloyd  V.  SiniMis  (Minn.)  902. 

Evidence  held  sufficient  to  snstafn  findinss 
that  a  deed  In  question  was  executed,  but  was 
lost  before  it  was  recorded.— Llojd  r.  SiiDoiis 
(Minn.)  902, 

LUMBER. 

See  "Logs  and  Logging." 
TaxaUon  of,  see  "Taxatiui."  f  1. 

LUNATICS. 

Bes  ''Xaaane  PersoosL** 

MACHINERY. 

Liabilibr  of  employer  for  defscts,  m  *Vuter 
and  Servant,"  |  8. 

MALICE. 

See  "Malicious  Prosecution,"  {  2. 

Affecting  liability  for  obstmction  of  ^tA  ooo- 

structed  to  dnUn  blgbwar,  sea  ''Hlgftwajs.*' 

I  3. 

As  elonent  of  crime,  see  "Criminal  Law,"  |  1. 

MALICIOUS  PROSECUTION. 

{  1.  Wut  of  prvbable  aMae. 

In  an  action  for  malldoas  proseeatloD.  tbe 
discharge  of  the  plaintiff  has  not  in  UmtU  uir 
tendHu?  to  show  a  want  of  jnobabis  caoae. — 
DavU  V.  McMillan  (Mich.)  8IB. 

•Id  action  for  malicious  prosecntioo,  ad- 
vice of  connsel  ksli  not  a  conclusive  defense 
where  case  was  not  aocorately  stated  to  connsel. 
—Davis  V.  McMillan  (Micb.)  862. 

That  defendant  In  an  action  for  malicion:: 

Srosecution  in  prosecuting  plaintiff  for  alleg^^l 
est  ruction  of  a  highway  acted  in  his  official 
capacity  was  a  matter  to  be  considered  in 
determining  the  question  of  probable  canae. — 
Bkeffington  v.  Eylward  (Minn.)  638. 

•In  an  action  for  malicious  prosecatSon,  a 

conviction  of  plaintiff  wUcb  was  revweJ  on 

appeal  is  not  oonclusive,  but  strong  prima  Cacie 
evidence  of  probable  cause,  which  may  be  re- 
butted.— Skeffington  v.  Eylward  (Minn.)  638. 

9  S.  MnUee. 

*In  action  for  malidoiis  pniseeutl<Hi.  malice 
of  defoidant  Aeld  inferable  from  facts  surroand- 
ing  transaction,  or  from  absence  of  probable 
cause.- Davis  v.  McMillan  (Micb.)  862. 

{  3.  Actions. 

On  a  counterclaim  for  malicious  prosecution, 
failure  of  the  court  to  submit  tbe  question  of 
defendant's  actual  guilt  of  tile  crime  charged,  a» 


•  Mat  anmtatai.  SaaarUalMa. 
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^istfugnbhed  from  plaintHTs  rwsonable  belief 
«f  such  suilt,  Jieli  not  error. — ^ITftrmer  v.  Norton 
(Iowa)  371. 

Ad  admissioQ  of  facts  constltntins  &  conver- 
sioD,  not  iucluding  an  allegation  of  fraudulent 
codversion,  prescribed  by  Code,  I  4811,  held  not 
an  admission  of  defendant's  guilt  of  embessle- 
ment,  available  in  resistance  of  a  counterclaim 
for  malicious  prosecution  of  such  offense. — 
Farmer  t.  Norton  (Iowa)  371. 

•In  an  action  for  malicious  prosecution  for 
obtaining  property  under  false  pretenses,  award 
of  14,000  damages  held  azcessive. — Davis  v. 
McMillan  (MicfaT)  802. 

*In  an  acti<ni  for  malictons  prosecution,  the 
burden  of  proving  vant  of  prtdiable  cause  is 
on  the  plafntUCr— Davia  McMillan  (Mich.) 
862. 

In  an  action  for  malicifMu  prosecution,  evi- 
dence kel4  to  present  question  for  junr  as  to 
«zistence  of  probable  came. — ^Davis  t.  Mc&[illan 
(Mich.)  86Z 

In  action  for  malicious  prosecution,  evidence 
held  to  present  question  for  the  jury  as  to  con< 
nection  of  one  of  defendants  with  the  transac- 
tion.—DavU  V.  McMillan  (Mich.)  862. 

In  an  action  for  malldous  prosecution,  where 
the  cause  had  been  tried  three  times  and  the 
plaiotifl  bad  received  a  Tmlict  each  time,  an 
wder  denying  a  new  trial  Aeld  jooper. — Shea 
T.  Gloqoet  Lomber  Co.  Ollnn.)  082. 

In  an  action  for  mallcions  prosecntlon,  erl- 
dence  held  to  sustain  a  verdict  for  plaintiff. — 
Shsa  v.  CUoqnet  Lumbar  Co.  (aiinn.)  552. 

*In  an  action  for  maHdons  prosecution,  plain- 
tiff could  show  bis  good  reputation  on  the  ques- 
tion of  want  of  probable  cause. — Shea  T.  Glo- 
4]aet  Lumber  Co.  (Minn.)  552. 

In  an  action  for  malicious  prosecution,  evl- 
^nce  of  defendant's  statements  and  conduct 
with  reference  to  the  prosecution  was  admissible 
to  show  the  animus  of  defendant — Bkeffington 
T.  Ejlwmrd  (Minn.)  638. 

MANDAMUS. 

Amendment  of  pleading,  see  'TIeading,"  |  5. 
Harmless  error,  see  "Appeal  and  Brror,"  |  IS. 
In  proceedings  relating  to  arrest,  see  *'Arrest," 

Objections  for  purposes  of  tarlsw,  see  *'AKKnl 

and  Error,"  f  4. 
To  compel  constroction  of  railroad  crossing, 

see  "Railroads,'*  II. 

I  !■   Ifatvrs  and  sroimds  la  ceaeraL 

*nnder  the  express  provision  of  Code,  {  4344, 
an  app1icati<Hi  for  a  writ  of  mandamus  will  not 
lie  if  the  applicant  has  any  other  plain,  speedy, 
and  adequate  1^^  remedy. — Kinier  v.  DirectMrs 
of  Independent  Sdiool  Dlat  of  Marlon  (Iowa) 
686. 

A  petition  for  mandamus  to  compel  a  judge  tt^ 
enter  judnoent  on  a  motion  therefor  Mid  pre- 
mature.—-Presthus  V.  Gogebic  Circuit  Judge 
(MidL)  154. 

Under  Pub.  Acts  1903,  p.  206,  No.  159,  man- 
damus win  not  issue  to  compel  village  officers 
to  levy'an  assessment  to  pay  warrants  Issued 
in  payment  for  part  of  a  toll  road  pending  a 
suit  to  enjoin  payment  of  the  warrants. — De- 
troit &  B.  Plank  Road  Gb.  v.  Tillage  of  High- 
land Park  (Mich.)  776. 

'Mandamus  will  not  lie  to  compel  vacation 
of  order  appointing  receiver;  remedy  by  appeal 
being  adequate. — Pontiac,  O.  ft  N.  R.  Co.  v. 
Oflkland  (Circuit  Judge  (Mich.)  746. 


One  applying  for  mandamus  to  compel  a 
license  b^rd  to  reduce  to  writing  the  testimony 
taken  on  an  application  for  license  to  sell 
liquor  must  show  a  right  to  have  the  evidence 
reviewed.— State  v.  McOuIre  (Neb.)  471. 

'Mandamus  will  be  denied  unless  there  Is 
scnne  substantial  right  which  Is  in  Jeopardy  for 
want  of  a  plain,  adequate  remedy  at  law.— 
State  r.  McGuIre  (Neb.)  471. 

*It  is  no  abuse  of  discretion  to  deny  mandamus 
where  Its  object  is  to  compel  transfer  of  a  trust 
fund  from  county  judge  whose  boad  is  sofflcient 
to  an  administrator  whose  bond  is  not  sufficient 
—State  T.  Hendee  (Neb.)  892. 

i  2.   Snbieats  a&d  parposes  of  relief. 

'Under  the  express  provision  of  Code,  (  4841, 
mandamus  will  not  lie  to  enforce  an  act  within 
the  discretion  of  the  person  sought  to  be  coerced. 
~Kin2er  v.  Directors  of  Indepaident  School 
Diet  of  Blarion  (Iowa)  686. 


MANDATE. 


See  "Mandamus.'' 


MARITIME  LIENS. 

$  1.  Hatare,  sntamds,  aad  sabjeot-atat- 
ta>  la  seaeral. 

Comp.  Laws  1897,  i  1<),789,  conferring  a  Hen 
on  Teasels,  Jteld  not  in  violation  of  the  federal 
ConsUtotion,  extending  the  judicial  power  of  the 
United  States  to  all  causes  of  admiralty  and 
maritime  jurisdiction. — Delaney  Forge  &  Iron 
Co.  V.  Iroquois  Transp.  Co.  (Mich.)  627;  The 
Winnebago,  Id. 

*Comp.  Laws  1897;  {  10,789,  creating  a  Hen 
on  vessels  for  matenals  fumidied  In  the  oon- 
stmction,  held  not  limited  to  vessels  int«ided  to 
be  used  exclusively  in  navigating  the  waters-  of 
the  state. — Delaney  Forge  &  Iron  Go.  t.  Iro- 
quois Transp.  Oo.  (Mich.)  527;  The  WlnnelMgo, 

*A  Hen  for  materials  fornished  for  the  con- 
Btmetiui  of  a  vessel,  given  by  Otmp.  Laws 
1897,  I  10,789,  heU  to  attach,  though  the  ma- 
terial was  charged  to  the  builder  and  not  to  the 
vessel. — Delaney  Forge  &  Iron  Co.  v.  Iroquois 
Transp.  Go.  (Mich.)  527;  The  Winnebago.  Id. 

•Complainant  held  entitled  to  a  lien  on  a  ves- 
sel for  materials  fumlsbed  for  construction 
before  she  was  finally  completed,  enrolled,  and 
licensed,  under  Gomp.  Iawb  IS&T,  S  10,789. — 
Delaney  Forge  &  Iron  Co.  t.  Iroquois  Tran^ 
Co.  (BUch.)  W;  The  Winnebago,  Id. 

S  2.  Creatloa,  aperatloa,  aad  affeet. 

One  furnishing  materials  to  be  used  in  the 
construction  of  a  vessel  held  not  a  subcontract- 
or, and  therefore  barred  from  the  lien  tberetbr 
CGufferred  by  Gomp.  Laws  1807,  {  10,789.— 
Delan^  Forge  &  Iron  Go.  v.  Iroquois  Transp. 
Ca  (Mich.)  627;  The  Winnebago,  Id. 

'Acceptance  of  a  note  on  account  of  materials 
furnished  the  builder  of  certain  vessels,  includ- 
ing the  materials  in  question,  which  was  not 
paid,  held  not  a  payment,  precluding  the  en- 
forcement of  a  materialman's  Hoi. — Delaney 
Forge  &  Iron  Co.  v.  Iroquois  Transp.  Co. 
(Mich.)  627;  The  Winnebago,  Id. 

I  3.  Eaforeeaient. 

Liens  arising  under  state  laws  out  of  con- 
tracts for  the  construction  of  ships  may  be  en- 
forced in  state  courts. — Delaney  Forge  &  Iron 
Co.  V.  Iroquois  Transp.  Co.  (Mich.)  627;  The 
Winnebago,  Id. 


*  Folat  aawotatad.  Sao  srU*biu. 
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MARKET  REPORTS. 

Ai  evidence,  Me  "ErldenM^**  |  8. 

MARRIAGE. 

See  ^DiTorce";  "Hoiband  and  Wife.** 
Effect  M  revocation  of  will,  see  "Wills,"  |  4 

Evidence  that  no  divorce  waa  procnred  in 
the  counties  of  the  residence  of  eitfier  deceased 
or  his  second  wife  held  sufflcient  to  overthrow 
an;  presamption  in  favor  of  a  inbeequeDt  mar- 
riaire.— In  re  Colton'a  Estate  (Iowa)  1008. 

Where  deceased  deserted  Us  second  wife*  and 
had  no  ground  to  divorce  her,  It  will  not  be  pre- 
sumed, in  order  to  sustain  a  subsequent  mar- 
riage, that  he  removed  from  his  residence  and 
obtained  a  divorce  on  false  testimony. — In  re 
Colton's  Estate  (Iowa)  IOCS. 

The  fact  that  deceased  obtained  a  divorce 
from  his  third  wife  held  to  have  no  bearing 
on  the  legality  of  his  separation  from  his  second 
wife,  except  to  show  that  deceased  supposed 
his  marriage  to  bis  third  wife  was  legaL — In 
re  Oolton's  Estate  ^owa)  1008. 

'Declarations  of  deceased  were  mere  hearsay, 
and  inadmissible  to  establish  the  validity  of 
a  subsegneDt  marriage. — In  m  Colton's  Estate 
aowa)  ioos. 

MARRIED  WOMEN. 

Sw  "Hnsband  and  Wife." 

MASTER  AND  SERVANT. 

See  '^ork  and  Labor," 

Contracts  of  employment  within  statute  of 
frauds,  see  "Frauds,  Statute  of,"  |  8. 

Excessive  damages  for  injuries  to  lemnti  see 
"Dama^"  |  2. 

Harmless  error  in  action  for  death  of  servant, 
see  "Appeal  and  Error,"  f  IS. 

Liability  of  one  soliciting  orders  as  eatjAoyi  to 
license  tax  imposed  on  peddlers,  see  "Hawkers 
and  Peddlers." 

N^lfgence  of  master  in  general,  see  "Negli- 
gence," {  4. 

Bes  gestffi  in  action  for  death  of  servant,  see 

"Evidence,"  f  3. 
Special  interrogatories  and  findings  in  action 

for  death  of  or  Injuries  to  servant,  aee  **Tri- 

al,"  I  11. 

I  1.    Serrloes  Mill  eompeasatlon. 

•Under  Code,  SS  4019,  W22,  the  Um  of  em- 
ployes of  a  debtor  for  wages  held  superior  to  a 
mortgage  creditor. — Anandaan  t.  Standard 
Printing  Oo.  (Iowa)  424. 

•A  sella  hM  not  entitled  to  assert  title  to 

Sroperty  under  a  condittonal  sale  as  againat  the 
en  of  emptoyds  of  the  buyer  for  wages. — 
Anundsen  t.  Standard  Prlnttng  Co.  (loway  ^ 

I  S.  Master's  lUMUtj  tor  Injarios  to 
serrant— Na>tvso  aad  oztomt  1» 
Koneral* 

In  an  action  for  Injuries,  the  foreman's  foil- 
ore  to  sooner  ordw  the  removal  of  a  hand  car 
from  the  track  M4  not  the  proximate  cause  of 
the  injury.— Andrews  v.  Chicago  ic  O.  W.  lb. 
"To.  (Iowa)  404. 

The  employment  of  a  child  under  16  years  of 
age  to  operate  a  corrugating  machine  by  which 
he  mii?ht  be  and  was  injured,  In  violatioQ  of  Pub. 
AcU  1901,  p.  157,  No.  113,  S  3,  held  negligence. 
— Sterling  v.  Union  Carbide  Co.  (Mich.)  7S6. 

Wrongful  employment  of  a  child  under  16 
yean  <n  age  to  operate  a  corrugating  machine 


keli  the  proximate  cause  of  his  injury  by  saeb 
machine. — Sterling  v.  Union  Carbide  Go. 
(Mich.)  755. 

•Defendant's  negligence  held  to  be  tbe  prox- 
imate cause  of  plaintiff's  injui%  notwithstand- 
ing an  intervening  accident.— Wlnchd  t,  Good- 
year (Wis.)  824. 

*An  employer  making  use  ol  a  dangerons 

agency  is  bound  to  conduct  its  busineas  with 
ordinary  care  in  view  of  the  dangerous  charac- 
ter of  such  agency. — ^Zentner  v.  Oshkosh  Gas 
Light  Ca  (Wis.)  911. 

S  3.    Tools,  maoUiterT*  mpplimxees. 

and  plsoes  for  work. 

*A  street  railway  is  bound  to  exerclae  only 

ordinary  care  for  the  safety  of  employes,  and  is 
not  bound  to  do  everything  possible  to  insDre 
safety.— Mayer  v.  Detroit,  X.,  A.  A.  &  J-  By. 
Oo.  (Mich.)  888. 

In  an  action  for  negligence  resultlnK  in  an 
injury  to  a  Krvant,  held  that  the  inddenta  ot 
the  accident  were  such  as  should  have  been 
anticipated  by  def«idant. — ^Winchel  v.  Groodyear 
(Wis.V824. 

*A  master  must  exercise  reasonable  care  in 
furnishing  reasonably  safe  instruments,  and  a 
like  degree  of  care  in  making  repairs. — Mod> 
tayne  r.  Nortiiom  Electrical  MUg.  Gob  (Wis.> 
104a 

I  4.  —  Fellow  aerrute. 

"Employ^  in  mine  held  fellow  servants,  ao 
that  master  was  not  liable  for  Injury  to  one 
through  negligence  ot  the  other. — Hendrickson 
V.  United  States  Gypsum  Co.  (Iowa)  603. 

The  teet  of  a  master's  liability  for  iniories 
to  a  servant  caused  by  the  negligent  act  of 
another  servant  is  not  the  rank  or  grade  of 
the  latter  servant,  but  the  character  of  the  act. 
—Page  y.  Battle  Greek  Para  Food  Co.  (Mich.» 
72. 

Certain  act  of  servant  In  superior  position 
held  an  act  of  fellow  service,  for  which  the 
master  was  not  liable. — Page  v.  Battle  Cbeek 
Pure  Food  Co.  (Mich.)  72. 

*A  superintendent,  who  negligently  failed  to 
tarn  off  or  improperly  turned  on  an  electric 
current,  and  consequently  caused  the  death  of  a. 
lineman  engaged  m  repair  work,  was  not  a 
fellow  servant  with  the  lineman. — ^2!entner  v. 
Oshkosh  Gas  Light  Ca  (Wis.)  OIL 

Evidence  of  the  abnormal  action  of  a  machine 
la  conclusively  rebutted  by  evidence  that  it 
was  free  from  all  diacorerable  defects,  and 
hence  no  ground  held  to  exist  in  an  action  for  a 
finding  that  any  defect  existed  which  defendant 
In  tbe  exercise  of  ordinary  care  ought  to  have 
discovered. — Montayne  T.  Northern  Electrical 
Mfg.  Co.  (Wis.)  1043. 

*It  is  not  necessary  that  a  master  ahould 
have  actual  knowledge  of  the  deretiqiinttt  of 
Incompetency  In  a  servant  after  his  onploymcnt 
in  order  to  render  him  liable  to  another  serv- 
ant for  the  negligence  of  the  incompetent  serv- 
ant— Johnson  v.  St  Paul  &  W.  Coal  €«. 
(Wis.)  104a 

*Notice  of  incompetency  ot  a  servant  to  a 
foreman  who  has  sapervlsion  of  the  Incompe- 
tent servant  and  other  similar  employes,  with 
power  to  discharge  them,  held  notice  to  the 
master.~Johnson  t.  St.  Paul  &  W.  Coal  Co. 
(Wis.)  1048. 

In  an  action  for  injuries  to  a  servant.  caof^J 
through  the  n^ligence  of  a  fellow  servant,  evi- 
dence held  to  establish  the  incompetency  and 
habitual  carelessness  of  the  fellow  servant. — 
Johnson  V.  St.  Fanl  &  W.  Coal  Co.  (Wis.) 


*  Polmt  wmoteted.  Bee  erlUbtta. 
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f  5.    Biika  Kasumed  by  serruit. 

*Wbere  a  maAter  is  habitncilly  negligent  in  a 
cprtnin  respect,  the  servant,  bj  remaining  in  the 
service,  aasiimed  the  risk  of  injury  therefrom. 
— Arenschieid      Chicago,  B.  1.  &  P.  Ry.  Co. 

down)  200. 

Servant  licld  to  have  assumed  the  risk. — 
Pnge  V.  Battle  Creek  Pure  Food  Co.  (Mich.)  72. 

*A  child  emplcved  to  operate  a  dangeroas 
mnchlne  In  defendant'fi  factory  in  violahon  of 
Pub.  ActB  1901,  p.  157,  No.  113.  §  8,  held  not 
to  have  assumed  the  rlink  of  being  injured  by 
Riich  machine.— Sterling  v.  Union  Carbide  Co. 
(Mich.)  755. 

♦A  servant,  injured  while  operating  a  steel- 
ithearing  machine,  with  knowledge  of  its  defect- 
ive condition,  held  to  have  assumed  the  risk. — 
<ioga  V.  American  Car  &  Foundry  Co.  (Mich.) 

sr.a 

''Motorman  held  to  have  assumed  the  risk  of 
fniling  to  use  sand  on  the  track. — Mayer  v. 
Detroit,  Y.,  A.  A.  &  J.  Ry.  Co.  (Mich.)  888. 

The  statement  of  a  foreman  to  a  servant 
Jield  open  to  construction  as  a  promise  to  repair 
his  machine  within  a  reasonable  time.— Coolidge 
T.  Uallauer  (Wis.)  66a 

*A  servant  engaged  in  a  dangerous  employ- 
ment assumes  the  usual  and  ordinary  risks  in- 
cident to  snch  emplovment. — Zentner  v.  Osh- 
kosb  Gas  Light  Co.  (Wis.)  911. 


S  6. 


K*^tcen««  of 


—  Oontrlbntpry 
•errmmt. 

In  an  action  by  a   servant,  where  plaintiff 

is  chfirged  with  contributory  negligence,  evi- 
iloiii'C  of  an  unfounded  belief  on  his  part  as  to  a 
l  onilition  which  causeil  tbe  injuries  held  imma- 
tr>ri!il. — Hublcr  v.  Johnaon-Mcl^ain  Co.  (Neb.) 

Where  plnintiflF,  working  upon  a  ripsaw,  was 
ordered  by  his  foreman  to  remove  sawdust,  and 
knfw  the  saw  was  in  motion  when  the  order 
WHS  given,  and  the  order  involved  no  risk  to 
one  knowing  the  irasition  of  the  saw  and  that 
it  n'as  in  motion,  and  acted  with  due  regard  for 
his  own  safety,  he  cannot  recover  for  the  in- 
juries received. — Hubler  v.  Johnson-McLain  Co. 
(Neb.)  247. 

*A  servant  engaged  in  an  employment  involv- 
ing poHsibie  contact  with  a  dangeroas  agency  is 
bound  to  exercise  a  degree  of  care  commensn- 
rnte  with  the  danger.-— Zentner  T.  Oshkosh  Oas 
I.iKht  Co.  (Wis.)  911. 

i  7.    ~  Aotions. 

In  an  action  for  the  death  of  a  awitcbman, 
evidence  held  inautScient  to  show  that  the  ac- 
cident resulted  from  deceased's  foot  being 
cnught  by  reason  of  defective  blocking  between 
rails. — Neal-T.  Chicago,  R.  L  ft  P.  By.  Co. 
(Iowa)  107. 

*Tn  an  action  for  death  of  a  servant,  a  plea 
of  iiKsumption  of  vinkn  not  naturally  incident 
to  tbe  employment  held  an  affirmative  one, 
placing  the  burden  of  proof  on  the  master. — ■ 
Aronnchield  t.  Chicago.  R.  I.  ft  P.  Ry.  Co. 
(Iowa)  200. 

In  an  action  for  death  of  a  servant,  an  In- 
struction held  not  erroneous  as  requiring  too 
^rrent  a  degree  of  care  on  the  part  of  tbe  de- 
fendant.— Areiiscliield  v.  Chicago,  R.  I,  &  P. 
Uy.  Co.  (Iowa)  200. 

•Where,  in  an  action  for  death  of  a  servant, 
defendant  pleads  assumption  of  risks  not  nnt- 
uially  incident  to  the  employment,  a  verdict 
L-annot  be  directed  for  defendant,  or  a  new 
trial  granted,  unless  the  te.'^timony  is  so  cWav 
that  no  Intelligent  juror  could  reach  an  opposite 
conclusion. — ^Arenschleld  v.  Chicago,  B.  L  ft  P. 
l<y.  Co.  (Iowa)  200. 


*In  an  action  against  a  railroad  company  f<T 
death  of  a  servant,  where  defendant  claimed 
that  plaintiff  had  assumed  the  risk,  held,  that 
the  question  whether  the  deceased  must  have 
known  of  the  danger  was  one  for  the  jury. — 
Arenschleld  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(Iowa)  200. 

In  an  action  for  injuries  to  a  minor  servaut. 
evidence  held  to  require  submission  of  plaintilTs 
contributory  negligence  to  the  jury.— Sterling  v. 
Union  Carbide  Co.  (Mich.)  765. 

*In  an  action  for  injuries  to  a  child  tmder  Id 
years  of  age  while  employ  ed  to  operate  a  cor- 
rugating machine  with  exposed  rollers,  whether 
the  machine  was  dangerous  to  life  or  limb  of 
such  child  within  Pub.  Acts  11M>1.  p.  157,  No. 
113,  S  8,  held  for  the  jury.— Sterling  v.  Union 
Carbide  Co.  (Mich.)  755. 

In  an  action  for  injuries  to  a  motonuan.  held 
error  for  the  court  to  charge  that  plaintiff  was 
inexperienced. — ^Mayer  v.  Detroit,  T.,  A.  A.  ft  J. 
Uy.  Co.  (Mich.)  888. 

In  an  action  against  a  street  railway  for  in- 
juries to  a  motorman  caused  by  his  losing  con- 
trol of  his  car  while  it  was  running  downhill, 
evidence  Aeld  sufficient  to  show  that  defendant 
was  negligent  in  not  equipping  its  cars  with 
automatic  sand  boxee-T-Mayer  v.  Detroit.  Y.,  A. 
A.  St  3.  Ry.  Co.  (Mich.)  SSB. 

*In  an  action  against  a  street  railway  for  in- 
juries to  a  motorman.  evidence  as  to  the  pre- 
vious occurrence  of  similar  accidents  held  com- 
petent on  the  issae  of  notice  to  defendant  of  tbe 
danger.— Mayer  v.  Detroit,  T.,  A.  A.  &  J.'Ry, 
Co.  (Mich.)  888. 

In  an  action  against  a  street  railway  for  in- 
juries to  a  .motorman,  exclusion  of  certain 

?,uestion  held  not  subject  to  objection  of  exclud- 
Rg  testimony  of  previous  similar  accidents. — 
Mayer  v.  Detroit.  T.,  A-  A.  ft  J.  Ry.  Co. 
(Mich.)  888. 

*In  an  action  against  a  street  railway  for  in- 
juries to  a  motorman.  whether  defendant  sup- 
plied its  car  with  a  pail  of  sand  and  a  shovel 
flcW.  under  the  declaration,  iramateriai.— Mayer 
V.  Detroit,  Y.,  A.  A.  ft  J.  Ry.  Co.  (Mich.)  888. 

In  an  action  by  a  servant  to  recover  for 
personal  injuries,  motion  to  direct  a  verdict  for 
defendant  held  properly  sustained. — Ilubler  v. 
Johnson-McLain  Co.  (Neb.)  217. 

Tbe  daufcer  of  injury  from  continoing  to  work 
at  a  mnchine  after  promise  of  its  repair  held 
not  BO  great  that  the  operator  will  he  held  to 
have  assumed  the  riflk. — Coolidge  Hallaner 
(Wis.)  M8. 

•The  operator  of  a  machine  held  not  to  have 
continued  work  at  a  machine  so  long  after  a 
promise  to  repair  it  that  he  will  l>e  considered 
to  bave  assumed  the  tisk. — Owlldgo  t.  Hallaner 

(Wis.)  5f«. 

In  action  for  death  of  a  servant,  evidence  held 
to  warrant  a  finding  that  his  death  was  the 
result  of  the  defective  condition  of  machinery, 
which  had  been  called  to  the  attention  of  de- 
fendnnt's  fiuperiiitendent. — Horr  V.  C.  W.  How- 
ard Paper  Co.  (Wis.)  668. 

*In  an  action  for  the  rtenth  of  a  servant, 
whether  the  servant  was  guilty  of  contributory 
negligence  held  a  question  tor  the  jury. — 
Centner  v.  Oshkosh  Gas  Light  Co.  (Wis.)  911. 

In  an  action  for  injuries  to  a  servant,  ques- 
tion of  defendant's  negligence  held  for  thelnry. 
—Zentner  v.  Oshkosh  Oas  Ught  Co.  (Wis.) 

In  an  action  for  injuries  to  a  servant,  the 
refusal  of  certain  Instructions  held  erroneous. 
— Montayne  v.  Northern  Electrical  M&t  Co. 

(Wis.)  wwa. 


105  N.W.— 76 


*  Volnt  annotmted.  See  lyUabas. 


Digitized  by 


Google 


1202 


105  NORTHWESTERN  RGPORTBB. 


Id  an  action  for  injiiriwi,  cTldenoe  as  to 
a  specific  defect  which  miirht  have  produced 
the  abnormal  action  of  r  machine  held  sufficient 
to  require  the  submission  of  the  question  to  the 
jury  as  to  defendant's  negligence  on  such 
ground. — Montayne  T.  Northern  Electrical  Mfe. 
Co.  (Wis.)  1043. 

In  an  action  for  injuries  to  servant,  iostrue- 
tion  OD  ordinary  care  held  sufficient.-— Johnson 
V.  St  Paul  &  W.  Coal  Co.  (Wis.)  1048. 

In  an  action  for  injuries  to  a  servant,  evidence 
held  insufficient  to  show  as  a  matter  of  law 
that  plaintiff  was  gailty  of  contribntory  negii- 
frence.— Johnson  v.  St  Paul  &  W.  Coal  Co. 
(Wis.)  1048. 

*A  servant  does  not,  ss  a  matter  of  law.  as- 
sume the  risk  of  a  hoisting  hook  l)eing  raistid 
with  negligent  speed. — Johnson  v.  St  Paul  & 
W.  Coal  Co.  (Wis.)  1048. 

In  ail  action  for  injuries  to  a  servant  evi- 
dence &eld  suCBcient  to  support  a  findinf?  that 
a  hook  which  struck  plaintiff  was  raised  with 
Dcxligent  speed. — Johnson  v.  St  Paul  &  W. 
Coal  Co.  (Wis.)  1048. 

In  an  action  for  injuries  to  a  servant,  evidence 
held  sufficient  to  make  a  question  for  the  jury 
as  to  whether  plaintiff  was  struck  by  a  swing- 


Coal  Co.  (Wis.)  104a 


i  8.    IdftblUtlM   («F  IxiulM   to  third 
persona. 

*Owner  of  building  held  answerable  for  the 
uegligence  of  an  agent  or  servant— Connolly  T. 
D«s  Moines  Inv.  Co.  (Iowa)  400. 

MATERIALITY.. 

Of  alteration  of  written  instnimrat  see  "Al- 
teratioD  of  Instruments." 

MEASURE  OF  DAMAGES. 

See  "Damages."  SS  1>  3. 

MECHANICS'  LIENS. 

Pleading  in  general  in  action  to  enforce,  see 
"Pleading,"  S  1- 

i  1.   Rifht  to  Uen. 

•Under  Code.  {  3004,  a  subcontractor  held  only 
entitled  to  enforce  his  claim  to  extent  of  un- 
paid balance  due  contractor. — Empire  Portland 
Cemeut  Co.  v.  Payne,  Bradshaw,  McMahon  & 
Co.  (Iowa)  331. 

•Under  Rev.  Codes  1899,  S  4788,  subcontract- 
ors are  entitled  to  a  direct  lien  for  work  done 
or  materials  furnished  under  contracts  between 
contractors  and  the  owner  of  the  land  or  build- 
ing.— Robertson  Lumber  Co.  v.  State  Bank 
(N.  D.)  710. 

i  2.   Prooeedlne*  to  perfeot. 

•Under  the  direct  provisions  of  Rev.  Codes 
1809,  i  ^"^^L  requiring  mechanics'  liens  to  be 
tiled  within  90  days,  failure  to  file  the  same 
does  not  defeat  the  lien  except  as  against  pur- 
chasei-s  or  incumbrancers  in  good  faith  whose 
rights  accrue  after  the  90  dajrs,  or  as  against 
the  owner,  except  the  amount  paid  to  the  cun- 
tructor  after  thie  expiration  of  the  90  days. — 
Itobertson  Lumber  Co.  t.  State  Bank  (N.  D.) 
719. 

(  3.   Walvto,    dlsoliarse,    releaso,  ud 
satisfaction. 

An  assignee  of  a  subcontractor  for  the  con- 
struction of  a  portion  of  a  power  plant  held 
not  entitled  to  a  mechanic's  hen  for  work  done 


under  the  contract — Security  Nat.  Bank  t.  St 
Croix  Power  Co.  (Wis.)  914. 

A  subcontract  binding  the  subcontractor  to 
hold  the  pro[»eTty  free  from  msehapics^  lion 
Aeld  for  the  benefit  of  the  owner  of  the  property 
as  well  as  the  contractor. — Security  Nat  Bank 
V.  St  Croix  Power  Go.  (Wi&)  914. 

j  4.  EnforoemoBt. 

In  an  action  to  enforce  a  subcontractor's  iifr. 
a  complaint  setting  forth  all  the  facts  necessaiT 
to  create  a  lien  states  a  cause  of  action,  althoopb 
it  contains  no  allegation  that  there  is  anythuip' 
i\nf  the  contractor  from  the  owner. — ^Bobotsoc 
Lumber  Co.  t.  State  Bank  (N.  D.)  719. 

•In  an  action  to  enforce  a  snlicraitractor's  li«i. 
the  fact  of  payment  is  an  affirmative  detem*: 
and  need  not  be  negatived  by  an  allegation  i[i 
the  complaint — Robertson  Luuber  Co.  v.  Staif 
Bank  (N.  D.)  719. 

In  a  proceeding  to  enforce  a  sabcontractorV 
lien.  an  allegation  of  the  complaint  Md  soffi- 
cieut  as  an  allegation  of  notice. — Robertson 
Lumber  Co.  v.  State  Bank  (N.  D.)  719. 

Defendants  in  action  for  foreclosnre  of  me- 
chanic's lien  held  entitled  to  a  trial  of  the  is- 
sues presented  by  the  pleadings,  notwithstnIl•^ 
ing  failure  to  appear  when  case  was  reenlarlv 
called. — Schlachter  v.  St.  Bernard's  Roman 
CIntholic  Church  of  Hoven  (S.  D.)  279. 

In  an  action  by  a  subcontractor's  assignee  to 
enforce  a  mechanic's  lien,  plaintiff  Aelrf  not 
entitled  to  recover  aninst  the  on*ner  for  extras 
alleged  to  hare  been  tumisfaed  to  the  contractor. 
— Security  Nat  Bank  v.  St  Croix  POiw  C& 
(Wis.)  814. 

MEETINGS. 

S<4)o<d  district  meetings,  see  "Schools  and 
School  Districts,"  I  1. 

MEMORANDA. 

Required  by  Statute  of  frands,  see  "Frauds, 

Statute  of,"  S  5. 
Use  by  witness  to  r^esh  memorr,  see  **Wit- 

nesses,"  H  &•  4. 

MENTAL  SUFFERING. 

Aa  element  of  damages,  see  "Damages,"  |  3. 

MERCHANTS. 

License  of^  see  "Licenses,"  {  L 

MERGER. 

Of  agreement  for  sale  of  land  In  deed  thms  f. 
see  "Vendor  and  Pnrchaser,"  |  2. 

Of  cause  of  action  In  judgment,  see  "Judg- 
ment," S  9. 

MINES  AND  MINERALS. 

Materiality  of  eTfdence  aa  to  ralne  of  tnlnin; 

fstock,  see  "Evidence,"  %  8. 
Mine  operators  as  employers,  sAe  **Master  aid 

Servant,"  5  4. 
Mining  corporations  In  general,  sm  "Oorpon- 

tions,"  S  4. 

{  1.  Fmblla  mlBenl  lands. 

•The  construction  of  a  tnnnel  on  property 
outside  of  a  mining  claim,  made  solely  with  ref- 
erence to  the  development  of  the  claim,  is  n-i%ri 
on  the  claim  available  as  annual  deTelopmest 
work  thereon.— Godfrey  T.  Fauat  (S.  D.) 


'Point  aaaotated.   So*  syllalnu. 
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MINORS. 


Sm  "Infantt." 


MISREPRESENTATION. 

See  'Valse  PreteBBes";  "Frand." 
By  insond,  see  "Inmnuice,**  H  B»  18. 

MISTAKE. 

AGfectintr  validity  of  contract,  see  "Contracts," 
i  1. 

Groand  (or  nsclssloD  ot  contract  tor  exdiaDge 

of  proper^,  sae  "Bzduinge  of  Property.** 
RecoTery  of  money  paid  xmiet  mlataKe,  see 

"Mon^  B«ceiTea." 
Right  to  relief  la  eqnlty  fOr  mistake  of  law. 

see  "Equity,"  I  1. 
Taking  hostfle  possesalon  by  mistake  as  consti- 

tuting  adverse  possession,  see  "Adrerse  Pos* 

mm^QuXf"  f  1. 

MODIFICATION. 

Of  contract,  see  "Vendor  and  Parchasw."  I 

MONEY  RECEIVED. 

Recoveiry  of  payment  in  general,  see  Taymeut,** 

S  2. 

Recovery  of  price  paid  for  goods,  see  "Sales,** 

i  s. 

ReooTery  of  price  paid  for  land,  see  "Vendor 

and  Fnrchaser,"  f  7. 
Recovery  of  tax  paid,  see  "Taxation,"  {  6. 

If  an  agent  by  mistake  pays  to  a  third  party 
money  of  his  prlndpal,  he  may  maintain  in  hia 
own  name  an  action  for  money  had  and  re- 
ceived.— Parks  V.  Fogleman  (Minn.)  660. 

MONOPOLIES. 

I  1.   Trusts  and  otbes  oomMamttoBS  Is 
restralat  of  trsda. 

Fact  that  contract  to  control  traffic  between 
points  In  difrerent  states  might  be  valid  as  to 

traffic  between  points  in  one  of  tke  states  held 
not  to  protect  it  from  bein^  declared  Invalid 
under  the  Sherman  Act — White  Star  Line  v. 
Star  Line  of  Steamers  (Mich.)  135. 

'Certain  contract  between  corporations  to  con* 
trol  freijfht  and  passenger  traffic  Ijetwecn  poinrt. 
in  different  states  held  invalid  under  the  Sherman 
Act.— White  Star  Line  v.  Star  line  of  Steamers 
(Mich.)  135. 

MORTGAGES. 

Acknowledgment  or  new  promise  as  affecting 
limitatloD  of  forecloanie  snlt,  see  "Limitation 
of  Actions,"  8  8. 

As  affecting  title  to  land  agreed  to  be  conr^ed, 
see  "Vendor  and  Fnrchaser."  |  4. 

As  evidence,  see  "Evidence."  S  9. 

Ah  sealed  instrument,  see  "Seals." 

By  or  to  bnllding  and  loan  associations,  see 
''Building  and  Loan  Assodatioua" 

ConHtrnction  of  terms  as  to  time  tor  toreelosnre 
sale,  see  "Time." 

Bffect  of  proceedings  In  bankraptcy,  see  "Bank- 
ruptcy," 8  1. 

Gift  of  by  buRbend  or  wife  as  affecting  tiielr 
mutual  rights,  duties,  and  liabilities,  see 
"Husband  and  Wife,"  f  1. 

Insurance  of  mortgaged  property,  see  "Insur- 
ance," i  6. 

Judgment  In  foreclosure  stilt  as  bar  to  subse- 
quent action,  see  "Judgment,"  8  9. 

Seeping  alive  in  frand  of  creditors,  see  "E^aud- 
nleut  Conveyances,"  |  S. 


Laws  relating  to  notice  of  foreclosure  as  im- 
pairing obligation  of  contract,  see  "Constitn- 
tional  Law,**  |  5. 

Mortgage  notes  in  general,  see  "BiDs  and 

Notes,"  S  4. 

Notice  of  lis  pendens  la  foredomie  suit,  see 

"IJa  Pendens." 

Of  personal  property,  see  "Chattel  Mortgages." 

Operation  as  wUl,  see  "Wills,"  fi  4. 

Parol  evidence  to  establian  trust  agreement 
to  execute,  see  "Trusts,"  S  1. 

Parol  or  extrinsic  evidence  affecting,  see  "Evi- 
dence," I  10. 

Reception  of  evidence  In  fMedosnie  proceeding, 
see  "Trial."  i  3. 

KenditioQ  of  Judgment  In  general  on  foreddknre^ 
see  "Judgment,"  fi  5. 

Subrogation  to  rights  under  mortgage,  see  **Sub- 
Togation." 

I  1.   Requisite*  aad  TaUdlty. 

For  the  purpose  of  showing  an  absolute 
conveyance  of  rights  under  a  contract  for  the 
pui-chase  of  land  to  have  been  intended  as  a 
mortgage,  certain  evidrace  held  admissible. — 
laub  V.  Romans  (Iowa)  102. 

In  an  action  to  quiet  title,  evidence  held 
sufficient  to  support  a  finding  that  an  assign- 
ment  of  rights  under  a  contract  for  the  pur- 
chase of  land  was  for  the  purpose  of  security, 
and  not  an  absolute  conveyance. — ^Laub  v. 
Romans  (Iowa) 

Code  pTOV*lsIon  that  transfer  of  Interest  In 
property  as  security  nhall  be  deemed  a  morti^asc 
hfld  not  to  authorize  parol  evidence  of  in-'cnt 
of  parties  in  execution  of  absolute  deed.~Ber- 
nardy  t.  Ooktnial  &  TJ.  &  Mortg.  Co.  (8.  D.) 
737. 

*A  wHttra  instrument  conveying  land  as 
security  for  the  payment  of  money,  and  pro- 
viding for  a  reconveyance  on  payment  of  the 
debt,  held  a  mortgage. — ^McVay  v.  Toualey  (S. 

D.)  932. 

That  a  conveyance  of  property  in  writing  as 

security  is  a  mortgage,  regardless  of  the  letter 
of  the  instrument,  does  not  violate  the  rule  that 
the  written  contract  cannot  he  varied  by  parol. 
—Smith  V.  Pfluger  (Wis.)  476. 

The  provision  that  a  conveyance  of  property 
in  writing  as  security  may  be  a  mortgage  rests 
on  the  rule  tiiat  reduction  of  one  feature  of  an 
entire  transaction  to  writing  does  not  preclude 
proof  by  parol  of  the  other  featnxes,  and  the 
enforcement  of  the  Intent  of  the  parties. — 
Smith  V.  Pfluger  (Wis.)  476. 

•A  conveyance  of  property  in  writing  as 
security  Is  a  mortgage. — Smith  v.  Pfluger 
(Wis.)  476. 

*No  matter  what  is  the  natore  of  a  convey- 
ance given  as  security,  where  the  evidence 
establishes  the  relatlon^tp  of  mortgagor  and 
mortgagee,  the  right  of  the  mortgagee  is  limited 
to  a  mortgage  interest — Smith  t.  Pfluger 
(Wis.)  47a 

A  mortgage  creates  no  lien  on  the  land  mort- 
gaged unless  the  note  secured  thereby  in  fact 
creates  an  indebtedness. — McCourt  v.  Peppard 
(Wi&}  809. 

I  8.   Oonstntotloii  and  operation. 

Mortgagee  for  value  and  without  notice  ctiould 
be  protected  in  his  rights,  notwithstanding  in- 
firmities in  the  transaction  between  the  morc- 
gngor  and  his  grantor. — Parsons  v.  Crocker 
(Iowa)  1G2. 

A  recital  In  the  ccmsideratioo  clause  of  a 
mortgage  cannot  control  the  express  recital  of 
the  amount  of  indebtedness  which  the  mort- 
gage is  given  to  secure. — Gray  t.  Bennett 
(Iowa)  377. 


*  PotBt  auotated.  See  syllalma. 
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The  words  "five  and  one  per  <*nt.,"  a«ed  to 
an  npiilication  for  a  loan  on  ira)  estate,  ktid 
to  mean  6  per  cent,  interest,  so  that  on  payment 
of  the  loan  tbe  holder  of  a  second  mortease 
securing  the  1  per  cent  waa  not  entitled  to 
enforce  the  same  for  the  amount  aubsequently 
accruing. — (Jitiaens'  State  Bank  t.  Cbambera 
(Iowa)  992. 

Evidence  held  aofficient  to  cliow  that  the  mort- 
gagee of  real  estate  had  notice  of  the  equities 
of  the  mortgagor's  grantor. — Gall  t.  Gall 
(Wis.) 

Where  a  mortgagee  had  notice  that  the  mort- 
gager had  only  an  estate  on  condition  Rub- 
sef|tient,  bis  mortgage  is  subject  to  the  grantor's 
<i|iiity.  although  he  did  not  know  that  the  con- 
diliou  had  been  broken. — Uall  v.  Gall  (Wis.) 

S  3.   Rlchts  and  liabilities  of  parties. 

In  a  suit  against  a  mortgagee  for  an  account- 
ing as  to  transaction!;  between  himself  and  the 
deceased  mortgagor,  evidence  held  to  support 
a  finding  that  the  amount  of  a  certain  mortgage 
was  not  included  in  and  diBcharged  by  a  subae- 

?uent  mortgage. — Morris  v.  Anderson  (Mich.) 
73. 

In  an  action  against  a  mortgagee  for  an  ac- 
counting a»  to  transactions  between  himself 
and  the  deceased  mortgagor,  evidence  held  in- 
sufficient to  supiwrt  a  finding  that  certain  pay- 
ments were  made  by  the  mortgagor  to  the  mort- 
gagee.— Morris  r.  Anderson  (Mich.)  773. 

1  4.    Payment  or  performance  of  oon- 
dltlon,  release,  and  satlsfaetion. 

A  mere  promise  for  an  extension  by  a  creditor 
to  a  huRband.  who  is  the  sole  debtor  and  the 
owner  of  the  title  of  a  mortgaged  homestead, 
will  not  discharge  the  mortgnsp  because  entered 
into  bv  the  husband  alone. — McKinley-Lanntog 
Loan  &  Trust  Co.  v.  Johnson  <  Neb. )  899. 

The  asalgnee  of  a  note  and  mortgage  pro- 
viding for  a  reconveyance  of  the  proiwrty  by 
the  assignor  as  trustee  on  payment  of  the  in- 
debtedness held  estopped  to  claim  a  lien  on  the 
premiaei  after  satisfaction  of  the  debt  by  such 
trustee.— McYay  v.  Tousley  (S.  D.)  932. 

I  6.   Foreelosnre  bj  ozaraiM  of  powor 

of  sale. 

*The  stipulation  In  a  mortgage,  conferring 
a  power  of  sale  on  default,  gives  a  remedy 
which  must  be  exercised  under  the  statutes  in 
force  when  the  remedy  is  invoked. — Orvik  v. 
CaHselman  (N.  D.)  1103. 

•Rev.  Codes  1895.  S  5848.  reducing  the  time 
required  for  publication  of  notice  of  sale  in 
foreclosure  by  advertisement,  applies  to  all  foi*:- 
cloaores  after  the  revision,  though  the  mort- 
gage was  executed  before  that  time. — Orvik  r. 
CajHselman  (N.  D.)  1103. 

i  6.   Foreolosnre  by  action. 

An  owner  of  property  mortgaged  also  sub- 
ject to  itlhcr  liemt  held  not  entitled  to  a 
surplus,  arising  on  foret-IoHure.  until  such  other 
liens  were  paid. — State  Bank  T.  Brown  (Iowa) 
48. 

Where  plaintiff  purchased  at  Its  own  fore- 
closure sale,  it  was  not  boimd  to  pay  costs 
in  order  to  be  relieved  of  its  bid  made  by 
mistake. — State  Bank  v.  Brown  (Iowa)  49. 

A  sheriff  conducting  a  mortgnge  foreclosure 
sale  may  refuse  a  bid.  or,  having  accepted  it 
before  the  tranaaction  Is  dosed,  may  repudiate 
it.  or  authorise  its  withdrawal  and  resell  the 
property. — State  Bank  v.  Brown  (Iowa)  49. 

A  purchaser  of  property  subject  to  a  mort- 
gage who  assumed  the  same  is  not  in  privity 
to  a  bid  by  a  purchaser  on  foreclosure  and 


cannot  insist  «i  its  acceptance. — State  Bank 
V.  Brown  (Iowa)  49. 

A  sheriff  on  foreclosnre  held  tbe  agent  of 

the  owner  as  well  as  of  the  plaintiff,  and  hav- 
ing treated  a  bid  and  the  sale  as  a  nullity, 
it  could  not  be  enforced  by  either  party  ■ 
i?tate  Bank  v.  Brown  (Iowa)  49. 

Sale  of  land,  under  mortgage  foreclosnre.  to 
hulk,  wItfioQt  beins  snbdivided  or  offered  in 
parcels,  held  sobject  to  Tacation. — State  Bank 
V.  Brown  (Iowa)  49. 

A  morteage  securing  a  debt  is  not  barred  to 
long  as  uie  debt  is  enforceable^ — Iowa  Loan 
Trust  Co.  T.  UcMurray  (lom)  361. 

In  a  snit  on  a  note  and  to  foreclose  a  mort- 
gage secoring  the  same,  held,  that  a  fore- 
closure decree  might  have  been  predicated  on 
the  mortgage  alone. — Gray  t.  Bennett  (lowaj 

377. 

The  rule  requiring  evidence,  in  forcclosare  of  a 
mortgage,  that  no  proceedings  at  law  have  be>--a 
had,  held  avaUable  to  an  attacblnc  crrditor 
resisting  the  foreclosnre. — Fryer  t.  Fryer  (Neb.) 
712. 

Under  Laws  1897,  p.  251.  c.  96,  the  ri?ht  of 
mortgagee  or  assignee  to  collect  Interest  itf  not 
forfeited  by  his  failure  to  file  his  ppstoffice 
address  with  the  register  of  deeds.— Bruce  r. 
Warner  <S.  D.)  282. 

In  a  suit  to  foreclose  a  mortgage,  evid«i]rc 
held  sufficient  to  justify  a  finding  that  a  rer.  its 
mortgage  waa  executed  by  the  mortgagor.  -J 
that  bis  signature  was  genuine  (Rev.  Code  <  iv. 
Proc.  9  5^).— Bruce  v.  Wanzer  (S.  D.)  2!£i. 

The  six-year  statute  of  limitatjons  does  not 
apply  to  an  action  to  foreclose  a  mortga^.  and 
such  an  action  can  only  be  barred  ^  thr  tFii> 
year  statute. — Brace  v.  Wanzer  (S.  D.)  IML 

In  view  of  Code  Civ.  Proc.  {  04«.  heU  that 
one  having  an  interest  in  property  sold  nnd^ 
foreclosure  and  defendant  in  tbe  proceeding:! 
cannot  claim  because  others  having  interests  nr- 
not  made  parties.— Philip  t.  Stenms  (S.  D.t 
4&r. 

In  a  suit  to  foreclose  a  mortgage,  the  conten- 
tion that  defendant  should  have  bee^  allowed  to 
show  damages  by  breach  of  warranties  and  i-ore- 
nnnts  in  his  deed  Aefd  untenable. — Philip  r. 
Stearns  (3.  D.)  4tl7. 

MOTIONS. 

Arrest  of  judgment  In  civil  actions,  see  "Judg- 
ment," I  5. 

Change  of  venue  In  civil  actions,  see  ''Venae," 

Contiuunnoe  in  civil  actions,  see  "Cbutlnnentv." 
Direc-tion  of  verdict  in  civil  actions,  see  "TriaL" 

i  5. 

New  trial  in  civil  actions,  see  "New  Trial."  i  2. 

Xew  trial  in  criminal  pn^ecutiona,  see  "Crim- 
inal I-aw,"  S  24. 

Opening  or  setting  aside  default  Jnd-nnent. 
".Tudgiiient."  f  4. 

Quashing  indictment  or  information,  see  **Id- 
dirtnieut  and  Informatiou,"  |  5. 

Relating  to  pleadings,  see  "Pleading,"  |  7. 

Striking  out  eviiipiice,  see  "Criminal  I-aw,"  I 
19;  "Trial."  fi  3. 

Waiver  anti  correction  of  irregularitJes  and  t*- 
rorB  at  trial,  see  "Trial,"  i  13. 

Itev.  Code  Civ.  Proc.  $  550,  cooceming  mo- 
tions, held  only  to  authorize  court  to  make 
certain  order  when  motion  is  denied,  and  to 
liave  no  application  when  motion  is  granted. — 
Scblachter  v.  St.  Bernard's  Roman  CathcAic 
Church  of  Hoven  (S.  D.)  279. 


*  Point  annotated.   See  ^llatau. 
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MOTIVE. 

Of  ^raecntiiiK  wltncBi,  ue  "Criminal  Ltw," 

MUNICIPAL  CORPORATIONS. 

Bee  "Cnnuties":  "Schools  and  School  IHstricta." 

S  1;  "Townii> 
Adniissious  as  evidence  In  actions  against,  see 

"Evidence."  8 
Amendmeut  of  stntute,  see  "StatuteB,"  {  4. 
lojiinctions  affpetiiiR.  see  "lujuuctiou,"  i  2. 
Instructions  in  general  in  actioua  b7  or  against, 

sec  "Trial,"  §  7. 
Jiirlieial  notice  of  popnlatioB,  see  "Bhrideuce, 

S  1. 

Municipal  courts,  see  "Coarts,"  *  2. 

Negligence  in  care  of  building  adjacent  to  high- 
way, ftee  "Negligence,"  8  1. 

Ordinances  relating  to  intoxicating  Uqnors,  see 
"Intoxicating  Liquors." 

rartial  invalidity  of  statutes,  see  "Statntes,' 

i  1. 

presentation  In  record  of  grounds  for  reviewing 
validity  of  mnnicipal  ordinance,  see  "Appeal 
and  Error."  8  7. 

Special  or  local  laws,  see  "Statutes,"  t  2. 

Street  railroads,  see  "Street  Railroads.'* 

Title  of  statute,  see  "Statutes,"  |  8. 

Weight  of  native  evidence  fn  actltm  against, 
see  "Evidence."  1  13. 

I  1.    Graatlon,     alterKtlonf  axlatenee, 
and  dlssolvtiou. 

ITnder  Code,  18  915.  916.  in  order  for  a  pro- 
prietor to  obteln  an  approval  of  a  plat  of  an 
addition  held  only  necessary  that  the  statute  be 
iMnnplied  with.— Qiltner  v.  City  Council  of  01^ 
of  Albia  (Iowa)  194. 

Under  Code,  88  914.  916.  in  relation  to  plat- 
ting additions  to  a  city,  hisld  that  a  proprietor 
need  not  dedicate  alleys  through  blocks  which 
are  not  sabdivided  Into  lots. — Giltner  t.  City 
Council  of  City  of  Alhia  (Iowa)  104. 

Whether  outlying  property  should  be  severed 
from  the  boundaries  of  a  town,  under  Code, 
S  622  et  seq.,  held  within  tbe  judicial  discretion 
of  the  court  or  jury  hearing  the  application. — ■ 
Johnson  v.  Incorporated  Town  of  Forest  City 
(Iowa)  353. 

Refusal  of  a  petition  for  severance  of  certain 
property  from  tbe  boundaries  of  a  town  held 
not  an  abuse  of  discretion. — Johnson  v.  Incorpo- 
rated Town  of  Forest  City  (Iowa)  353. 

A  board  of  freeholders  appointed  to  draft  a 
charter  for  municipality  cannot  employ  one 
or  more  of  its  members  as  attorneys  to  furnish 
advice  to  it  and  to  prepare  a  charter  for  it — 
Young  T.  City  of  Mankato  (Minn.)  969. 

An  adoption  by  a  city  existing  under  a  special 
charter  of  a  part  of  the  general  charter  pro 
tanto  amends  the  former,  and  renders  It  sub- 
ject to  that  extent  to  further  amendment  by 
Icirii^lative  action  alone  to  change  the  part  bo 
adopted.— Hay  v.  City  of  Baraboo  (Wis.)  654. 

f  Z.    Oovemmental   poweva   and  fuo-' 
tions  In  general. 

A  municipal  corporation  can  exercise  only  ex- 
press and  incidentally  implied  powers. — McAlleo 
T.  Hamblin  (Iowa)  693. 

i  8.  FrooMdincs  of  oonnoil  or  other 
(OTeminc  body. 
*That  part  of  the  city  ordinance  which  at- 
tempts to  punish  a  person  as  a  vagrant  whf) 
is  found  trespassing  on  private  premises  held 
void.— State  r.  McFarland  (Mlnn^  187. 


8  4.    Oontraota  in  (enernl. 

*A  contract  entered  into  by  a  city  in  viola- 
tion of  its  charter  Is  void,  and  can  be  ratified 
only  by  an  obaervanoe  of  the  conditions  neces- 
sary to  a  valid  aneement — City  of  Platts- 
moutb  T.  Mui^hy  (Neb.)  208. 

I  S.   Pnblle  ImproTements, 

The  acceptance  of  an  order  given  by  a  con- 
tractor held  not  to  constitute  a  payment  prior 
to  the  completion  of  the*  building,  and  not  to 
violate  the  condition  of  the  contract  forbidding 
its  assignment. — Hipwell  v.  National  Surety 
Co.  flowa)  318. 

Under  CJode.  8  3467.  the  failure  of  contractors 
to  pay  subcontractors  furnishing  labor  and  ma- 
terial for  the  erection  of  a  building  held  a  breadi 
of  the  bond,  aothorlxlng  them  to  maintain  an 
action  thereon. — ^Hipwell  v.  National  Surety 
Co.  (Iowa)  318. 

Where  a  contract  was  made  with  a  committee 
representing  a  city  for  the  erection  of  a  build- 
ing.  the  cit7  held  the  real  party  in  Interest,  and 
entitled  to  recover  damages,  if  any,  caused  by 
delay  in  completing  the  building. — ^Hipwell  t. 
Xational  Surety  Go.  (Iowa)  818. 

Where  a  contract  with  a  city  for  a  library 
building  was  to  be  completed  by  a  certain  time, 
proof  of  what  the  city  paid  as  rent  for  a  cer- 
tain room  held,  not  to  establish  the  value  of  the 
use  of  the  library  building. — Hipwell  v.  Nation- 
al Surety  Co.  (Iowa)  318. 

Where  a  contract  for  the  erection  of  a  build- 
ing was  secured  by  a  bond,  the  contractors  hrld 
not  bound  to  perfect  their  claims  against  the 
funds  in  the  hands  of  the  treasurer  of  the 
huilding  committee,  but  might  rel;  on  the  se- 
curity afforded  by  the  bond. — Hipwell  v.  Na- 
tionsJ  Surety  Co.  (Iowa)  318. 

Parol  evidence  is  not  admissible  to  show  what 
property  is  referred  to  in  a  resolution  levying 
an  assessment  for  a  local  improvement. — ^Hig- 
man  v.  Sioux  City  (Iowa)  524. 

Under  Code.  88  821,  823.  825,  assessment 
resolution  for  street  improvement  held  sufficient 
without  enumerating  the  names  of  the  owners 
and  the  lots  assessed  further  than  by  reference 
to  tho  plat  and  schedule. — Higman  v.  Sioux 
City  (Iowa)  524. 

Under  Ode,  88  490,  par.  1,  820,  825,  902.  ex- 
pense of  collecting  local  improvement  assess- 
ment cannot  be  included  in  the  assessment. — 
Higman  v.  Sioux  City  (Iowa)  524. 

Under  Code.  8  824.  grounds  of  objection  to 
special  assessment  not  made  before  tbe  city 
council  held  properly  stricken  out — Higman  v. 
Sioox  City  (Iowa)  524. 

Ordinarily,  whether  a  particular  lot  or  tract 
of  land  is  specially  benented  by  a  park,  park- 
way, or  boulevard  is  a  question  of  fact,  and  the 
mere  fact  that  real  estate  Is  three-quarters  of 
a  mile  from  a  boulevard  will  not  enable  the 
court  to  say,  as  a  matter  of  law,  that  it  is  not 
specially  benefited. — Hart  v.  City  of  Omaha 
(Neb.)  546. 

•Comp.  St.  1903.  c.  12a.8  101b  (Cobbey's  Ann. 
St.  19(Xl,  i  7552),  directly  authorizes  a  special 
asscsHment  on  such  real  estate  as  may  be 
specifically  benefited  by  a  park  or  boulevard, 
to  pay  for  the  land  appropriated  or  purchased 
for  such  improvement. — Hart  v.  City  of  Omaha 
(Neb.)  546. 

Comp.  St  1903,  c.  12a,  8  101b.  authorizing  a 
special  assessment  on  real  estate  benefited  by 
a  park  or  boulevard,  is  not  controlled  by.  or 
In  conflict  with,  section  158,  which  provide* 
for  the  assessment  of  damages  for  the  spproprla- 
tion  of  private  property  for  street  purposes. — 
Hart  T.  City  of  Omaha  (Keb.)  646. 
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The  defense  of  waiver  to  an  action  to  recover 
ftreet  improvement  tax  forms  the  basis  of  es- 
toppel, which  becomes  complete  by  a  change  of 
position  on  the  part  of  the  city  receiving  the 
payment. — ^Pabst  Brewing  Go.  v.  City  of  Mil- 
waukee (Wis.)  563. 

Under  Rev.  St.  1808. 1  1210d,  a  valid  determi- 
nation  of  the  amount  chargeable  td  abutting 
property  Is  not  a  condition  precedent  to  order- 
ing improvement  made  in  order  to  make  the 
cost  thereof  a  lien  on  abutting  property. — 
Pabst  Brewing  Go.  t.  Gity  of  Milwaukee  (Wia.) 
563. 

•Payment  of  a  speclnl  assessment  tax  without 
protest  against  irregular  it  ien  in  the  assessment 
ig  within  the  principle  ttiat  taxes  voluntarily 
paid  without  protest  cannot  be  recovered  back. 
— Pabst  Brewing  Go.  v.  Gity  of  Milwaukee 
(Wis.)  668. 

*The  rule  that  a  special  Improvement  tax  paid 
without  protest  cannot  be  recovered  back  a^ 

Sliea  whether  the  action  for  the  recovery  is 
irect  or  the  form  Of  the  relief  sought  will 
acccnnpllsh  that  reanlt  in  effect — ^Pabst  Brew- 
ing Go.  T.  Gity  of  Milwaukee  (Wis.)  563. 

'Payment  by  a  property  owner  without  pro- 
test of  municipal  improvement  tax  held  a  waiver 
of  all  errors  that  might  have  been  insisted  upon 
to  defeat  the  tax.— Pabst  Brewing  Co.  v.  City 
of  Milwaukee  (Wis.)  563. 

•Payment  of  amount  of  improvement  tax 
without  protest  heid  a  submission  to  the  demand 
as  baaed  on  a  valid  determination  of  the  excess 
of  beneBts  over  damages,  and  precludes  any 
successful  appeal. — Pabst  Brewing  Ca  t.  Gity  of 
Milwaukee  (Wis.)  563. 

One  having  paid  taxes  without  protest  cannot 
insist  on  irregularities  in  making  the  assess- 
ment, and  recover  back  the  money  paid,  though 
there  be  no  estoppel  involved. — Pabst  Brewing 
Co.  v.  City  of  Milwaukee  (Wis.)  563. 

The  defense  of  waiver  In  an  action  to  recover 
back  taxes  paid  without  protest  does  not  re- 
quire any  benefidal  consideration,  nor  element 
of  estoppel. — Pabst  Brewing  Go.  t.  City  of 
Milwaukee  (Wis.)  663. 

An  act  to  be  efficient  as  a  waiver  In  an  action 
to  recover  back  taxes  paid  must  be  done  with 
knowledge  or  reasonable  knowledge  of  the  facts. 
—Pabst  Brewing  Co.  v.  City  of  Milwaukee 
(Wis.)  563. 

Knowledge  essential  to  support  a  defense  of 
waiver  in  proceedings  to  recover  back  assess- 
ment paid  may  be  constructive  as  well  as  actual. 
— Pabst  Brewing  Co.  v.  City  of  Milwaukee 
(Wis.)  563. 

Where  the  amount  chargeable  to  abutting 
pr(H>erty  for  cost  of  improving  street  has  be<>n 
in  form  determined  and  paid  for  the  benefit  of 
the  contractor,  the  city  may  protect  itself  from 
loss  by  any  invalidity  by  a  reassessment,  under 
Rev.  St  1898,  |  1210d,  and  it  the  property 
owner  remains  silent  until  such  payment  shall 
have  been  made,  such  drcnmstances,  In  connec- 
tion with  tbe  waiver,  create  an  estoppel  in 
pais. — Pabst  Brewing  Go.  t.  Gi^  of  Milwaukee 
(Wia)  563. 

i  6.    Police  power  and  reenlattons. 

•Under  Code,  i  680,  town  held  to  have  power 
to  pass  ordinance  prescribing  same  penalty 
for  assault  and  battery  as  is  prescribed  by 
statute  (Code,  H  4774,  6029)  .—-Incorporated 
Town  of  Avoea  t.  Heller  (lorn)  444. 

•An  ordinance  may  declare  what  acts  shall 
constitute  vagrancy,  within  reasonable  bounds, 
limited  to  a  generally  accepted  meaning  of  the 
law  on  that  subject — State  t.  McFarland 
(Minn.)  187. 


Where  a  complaint  charges  a  violation  of  s 
city  ordinance  forbidding  the  sale  of  liquors  on 
Sunday,  the  conclnding  words  of  the  c<Hnplaini. 
"against  the  peace  and  dignity  of  tbe  state." 
hdd  surplusage,  and  the  cmnplaint  does  not 
charge  the  violation  of  any  criminai  atatate.— 
Stats  T.  Marciniak  (Minn.)  965. 

Under  Rev.  St  1878,  t  2601.  Laws  ItPX^. 
p.  16,  c.  7.  and  Laws  1890,  p.  358.  c  218,  a 
formal  complaint  made  by  police  officer  in  the 
district  court  of  Milwaukee  county,  charging 
a  Tlolatlon  of  an  ordinance,  hetd  snffldeuL— 
MOTgraroth  T.  aty  ot  Milwaukee  (Wis.)  47: 
JonsB  r.  Bam%  Id. 

I  T>  XTss  and  rearnlatlon  of  pnblie  pla- 
ces. propertT-,  and  woAs. 
Laws  1900,  p.  131,  c.  179.  vesting  the  board 
of  park  commissioners  of  Des  Moines  with  con- 
trol over  certain  parts  of  the  river  for  part 
purposes,  construed  with  reference  to  the  pow-r 
of  the  board  to  prohibit  the  taking  of  ice  fn>TL 
the  river. — ^Board  of  Park  Com'rs  of  Cirv  of 
Des  Moines  v.  Diamond  loe  Go.  (lova)  203. 

•An  ownw  abutting  on  a  public  alley  htU 
entitled  to  an  injunction  for  the  removal  of  ar 
obstruction  constituting  a  public  naisancr.— 
Milwaukee  Boiler  Co.  v.  Wadhanw  OU  k 
Grease  Go.  (Wis.)  812. 

On  tbe  issue  of  the  location  of  an  alley,  ><.U 
that  slight  weight  only  could  be  given  to  th* 
location  of  structures  atf  evidence  of  the  trac 
lines  of  the  alley. — Milwaukee  Boiler  Co.  v. 
Wadhams  Oil  &  Grease  Go.  (Wis.)  312. 

Besnrveys  of  an  alley  In  a  city  made  without 
any  original  monnments  or  other  evidence  of 
the  true  lines  are  not  of  convincing  weight  at 
to  the  location  of  the  true  lines. — ^Milwauk** 
Boiler  Go.  v.  Wadhams  Oil  ft  Grease  Co.  (Wis.) 
312. 

On  the  Issue  of  tbe  location  of  an  alley,  evi- 
dence held  to  shew  its  establishment  by  pre- 
scription.— Milwaukee  Boiler  Co.  t.  Wadham 
Oil  &  Grease  Co.  (Wia)  312. 

•The  owner  of  a  lot  bounded  by  a  public 
street  within  a  recorded  town  or  village  piat 
takes  title  to  the  center  of  the  street,  subj«t 
to  the  public  eaSMnent — Lins  v.  Seeteld  (Wi&> 
917. 

g  8.  Torts. 

•In  an  action  against  a  town  for  injuria 
to  <me  who  fell  over  a  wire  stretched  in  s 
street,  an  Instruction  on  contrlbntoty  negligence 
held  not  erroneons. — Buchholts  v.  Incorporated 
Town  of  RadcUffe  Qowa)  S36. 

In  an  action  for  Injarlee  to  one  who  fell  orer 

a  wire  stretched  in  a  street,  evidence  hel4  to  sos- 
tain  a  findhig  of  contributory  n^lfgence.— 
Buchholtz  V.  Incorporated  Town  of  Radclife 

(Iowa)  336. 

•One  u^ng  a  defectire  sidewalk  with  notioe 
thereof  held  not  necessarily  gnill7  of  oontribor 
tory  negligence.— Glark  t.  CSty  of  Cedar  Rapid* 

(Iowa)  651. 

•Testimony  SM  to  condition  of  the  sidewal): 
the  morning  after  the  aeddent  hetd  admiR^K^ 
to  show  its  condition  for  such  a  time  as  to  gin 
the  city  notice  of  the  defect — Clark  t.  City  ot 
C!edar  Rapids  (Iowa)  651. 

•One  Injured  by  a  defective  sidewalk  KHd  not 
guilty  of  contributory  negligence  as  matter  td 
law,  though  had  he  looked  be  could  have  sees 
a  plank  was  left  out — Machacek  v.  Hall  (Iowa'' 
090. 

•A  municipal  corporation  keld  liable  for  in- 
juries to  a  pedestrian  by  tbe  tall  of  a  portion  oZ 
a  frame,  erected  and  permitted  to  remain  in  a 
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street  in  riolation  of  the  city's  ordinancea,— 
Fairell  v.  City  of  Dubuqae  (Iowa)  696. 

^Evidence  aa  to  tfae  cooRtmction  of  other  Bimi- 
lu  frames  to  that  by  which,  plaintiff  was  in- 
jured, and  other  oonditionfl.  h^d  admissible  on 
the  issne  of  notice  to  defendant  city  of  the 
dangerous  condition  of  the  frame  in  queHtion. 
— Farrell  v.  City  of  Dubugue  ( Iowa)  696. 

*Id  an  action  for  Injuries  to  a  pedestrian  by 
the  fall  of  a  portioD  of  a  frame,  erected  in  a 
street  in  violation  of  clt?  ordinances,  the  or- 
dinances were  properly  admitted  In  evidence. — 
FarreU  t.  City  of  Dubaqne  (Iowa)  696. 

*The  condition  of  the  sidewallc  tfae  len^ 
of  the  block  held  competent  evidence  whether 
the  rlllage  had  notice  of  the  defect  therein 
causing  the  acddent. — Hiratw  r.  Village  of 
Ithaca  (Uleh.)  8. 

'Svidence  of  examination  of  a  tidewalk 
two  or  three  months  after  the  accident  held 
not  too  remote. — ^Himter  t.  Village  of  Ithaca 
(Mich.)  9. 

A  requested  Instruction  as  to  duty  of  a 
village  to  inspect  a  sidewmlk  held  nroperlv 
modified. — Hunter  t.  Village  of  Ithaca  (Mich.)  9. 

*The  question  whether  a  defect  in  a  sidewalk 
has  existed  a  sufficient  length  of  time,  and  under 
Ruch  circumstances,  that  the  city  is  deemed  to 
have  had  notice  thcteof,  is  a  question  of  fact.^ — 
Hpndershott  v.  City  of  Grand  Bapids  (Mich.) 
140. 

City  Md  not  relieved  Of  liability  for  defectiv.? 
sidewalk  because  the  injured  person  was  in  pos- 
session as  tenant  of  the  premises  in  front  of 
which  the  sidewalk  was  laid. — Hendershott  v. 
City  of  Grand  Rapids  (Mich.)  140. 

*In  an  action  against  a  city  to  recover  for 
personal  injury  sustained  by  plaintiff  hy  step- 
ping upon  a  loose  l>oard  in  a  sidewalk,  where  no 
actual  notice  to  the  city  of  the  defect  was 
shown,  evidence  tending  to  show  that  the  walk 
bad  been  badly  out  of  repair  for  several  months 
was  sufficient  to  make  the  question  of  construc- 
tive notice  one  for  the  jury. — Ness  City  of 
Kscanaba  (Mich.)  879. 

•The  removal  by  a  city  officer  of  a  sidewalk 
In  front  of  plaiotifFs  lot  held  a  trespass.— 
Jordan  v.  Thorp  (Mich.)  1113. 

A  city  is  not  charged  with  implied  notice  of 
a  latent  defect  in  a  sidewalk  by  the  existence  of 
a  defect  therein  of  a  different  character. — Cltj" 
of  Omaha  v.  Kochem  (Neb.)  182. 

•A  city  will  not  be  charged  with  implied  notice 
of  latent  defects  in  a  sidewalk  not  apparent  on 
ordinary  inspection. — City  of  Omaha  t.  Kochem 
(Neb.)  182. 

A  city  is  not  required  to  search  for  defects  In 
its  streets  and  sidewalks. — City  of  Omaha  v. 

Kochem  (Neb.)  182. 

•Under  Comp.  St.  1897,  c.  18a,  art  1,  {  36, 
where  a  petition  in  an  action  against  a  city 
for  personal  injuries  did  not  show  the  filing  ef 
a  statement  of  claim  complying  with  the  pro- 
visions of  the  statute,  It  failed  to  state  a  cause 
of  action.— Nothdnrft  t.  Oity  of  Lincoln  (Neb.) 
1084. 

•A  petition  in  an  action  for  personal  injuries 
against  a  city  held  to  contain  by  reference  to 
the  notice  of  Injury  a  sufficient  allegation  of 
knowledge  by  the  city  of  the  defecti^■e  walk. — 
Alftv.  City  of  Clintonville  (Wis.)  561. 

•Liability  of  abutting  owner,  under  city  char- 
ter, for  injuries  caused  by  defective  sidewalk, 
Add  that  created  by  the  common  law,  independ- 
ently of  statute. — Hay  v.  City  of  Baraboo 
(Wis.)  664. 

•Nothing  short  of  language  unmistakably 
creating  a  liability  of  the  owner  of  premises  in 


front  of  which  a  sidewalk  Is  located,  for  dam- 
ages caused  by  defects  therein,  and  making  such 
liability  supersede  to  any  extent  that  of  a  city, 
under  Rev.  St.  1898,  f  1339,  can  be  given  that 
effect— Hay  t.  City  of  Baraboo  (Wis.)  654. 

A  charter  provIsIcHi  that  in  case  of  an  injury 
by  a  defect  in  a  sidewalk  for  which  the  citj> 
would  be  liable,  arising  from  the  negligence  of 
anv  other  person,  the  latter  sboald  be  primarily 
liable,  should  be  strlctiy  construed  in  that  it 
would  otherwise  modify  Rev.  St.  1898,  5  1339, 
relating  to  liability  of  cities  for  defects  in  side- 
walks.—Hay  T.  City  of  Baraboo  (Wis.)  654. 

•Responsibility  for  the  results  of  a  faulty  con- 
struction of  a  sidewalk  for  want'of  repair  rests 
wholly  on  Rev.  St.  1898,  fi  1839,  while  responsi- 
bility for  the  results  to  person  or  property  of 
active  wrongdoing  creating  a  nuisance  rests  on 
the  common  Taw. — Hay  v,  City  of  Baraboo  (Wis.) 

•A  charter  provision  prohibiting  the  enforce- 
ment of  a  ri^t  of  action  against  a  city,  given  I)r 
Rev.  St  1898,  S  1339,  from  defects  in  a  sidewalk 
except  by  presentation  of  the  claim  to  the  city 
council,  and  on  adverse  action  an  appeal  to 
the  court,  Is  a  valid  regulation  of  the  remedy. — 
Hay  T.  CSty  of  Baraboo  (Wis.)  664. 

A  charter  provision,  that  no  action  shall  be 
maintained  against  the  city  to  enforce  any 
tortious  liability  unless  a  notice  in  writing 
shall  be  presented  to  the  council  within  90  days 
after  the  occurrence,  bears  on  the  remedy,  and 
is  a  statute  of  limitations. — Hay  v.  City  of 
Baraboo  (Wis.)  654. 

•A  dty  charter  making  it  the  duty  of  owners 
of  premisee  to  keep  the  abutting  sidewalks  in  re- 
pair or  pay  the  expenses  of  the  city  in  so  doinic 
does  not  make  them  liable  to  travelers  for  iu- 
jariea  occasioned  by  a  lack  of  repair.^ — Hay  t. 
City  of  Baraboo  (Wis.)  634^ 

•The  notice  required  by  Rev.  St.  1898,  1 1839, 
to  be  given  a  city  in  cose  of  injuries  by  reason 
of  a  defective  sidewalk,  is  a  requisite  to  the 
right  to  compensation. — aaj  T.  City  of  Baraboo 
(Wis.)  654.  ^ 

i  0.    Fiseal  management,  pnbUe  A*bt| 
soonritia*.  and  taxation. 

The  work  of  street  q>rinkling  need  not  be 
regulated  by  ordinance  or  resolution  In  order 
to  authorize  a  mimicipality  to  pay  therefor.— 
McAllen  t.  Hamblln  (Iowa)  593. 

Under  Code,  SS  T2S,  761,  753,  779,  cities  and 
towns  may  pay  for  the  spHnkliug  of  streets 
out  of  the  general  funds. — McAllen  v.  Hamblin 
(Iowa)  593. 

Under  Detroit  CSty  Oarter  1904,  {  250,  an 
assistant  en^neer,  recelvinc  the  compensation 
Sxed  by  the  estimate  of  th«  conncU,  held  not 
entiUed  to  compensation  for  extra  Bervices.— 
Kobel  V.  City  of  Detroit  (Mich.)  79. 

*0)mp.  St.  1903,  c.  12a,  S  101b,  authorizing 
a  special  assessment  on  real  estate  benefited 
by  a  park  or  boulevard,  to  pay  for  the  land 
taken  for  the  improvement,  requires  tbe  issu- 
ance of  lionds  only  where  the  special  assessment 
is  insufficient.— Hart  v.  Oity  of  Omaha  (Neb.) 
&4eL 

MUNICIPAL  COURTS. 

See  "Courts."  §|  2,  4;  "Jnitices  of  the  Peace," 
f  1. 

Amendment  of  statute,  see  "Statutes,"  I  4. 
Criminal  jurisdiction,  see  "Criminal  Law,   S  2. 
Partial  invalidity  of  statute,  see  "Statutes*'* 

Ri'gh't  to  jury  trial  in,  see  "Jury,"  |  1. 
Ti$]o  of  statute,  see  "Statutes,"  i  8. 


*  Point  annotatad.  See  syllalnu. 
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MURDER. 

Sm  *«Homfclde." 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insaraiice,"  H  12-16. 

MUTUAL  INSURANCE  COMPANIES. 

See  "Insarance,"  §  2. 

NAMES. 

See  "Trade-Hu-ks  and  Trade-Namei." 

NATIONAL  BANKS. 

See  "Banks  and  Banking,"  |  8. 

NATURALIZATION. 

See  "Aliens.**  S  1. 

NAVIGABLE  WATERS. 

Sea  "Waters  and  Water  Coursea.'* 

NEGLIGENCE. 

Amendment  of  pleading  In   action   for,  aee 

"Pleading,"  I  6. 
As  laches  barring  relief  in  equity,  see  "Equity." 

8  2. 

Harmless  error  in  action  for.  see  "Appeal  and 

Error,"  $  15. 
InntructionB   in   general   in   action   for,  see 

"Trial,"  {  7. 
Joinder  of  actions  on  olaima  arisinB  from  neRli- 

gence,  see  "Action,"  |  2. 
Objections  for  purpose  of  review  in  action  for, 

see  "Appeal  and  Error,"  §  4. 
Order  of  proof  in  action  for.  see  "Trial,"  S  3. 
Special  interroRatoriea  an*  findings  io  actions 

for.  see  "Trial,"  |  11. 
Survival  of  action  of,  see  "Abatement  and  Re- 

Tival."  §  1. 

By  partleuiar  claasea  <if  partia. 

See  "Carriers,"  H  li  8;  "Municipal  <'orpora- 
tions,"  S  & 

Bank  officers,  see  "Banks  and  Banking,"  S  1. 
Employers,  see  "Master  and  Servant."  SS  2-7. 
Railroad  companies,  see  "Railroads,"  ii  8-6. 
Telegraph  or  telephone  companies,  see  "Tele- 
graphs and  Telephones." 

(^mdiUanortiseof  particular  $peBtesofpTopertiyt 
works,  or  madUmerv. 

See  "Bridges."  §  1 ;  "llailroadB,"  ff  8-6 ;  "Stredt 

Railroads,"  f  2. 
Highways,  see  "Highways,"  |  8;  "Municipal 

Corporations,"  ji  8. 
Weapons,  see  "Weapons." 

Contrtbutory  negliomoe. 

Instructions  in  general  in  actions  for  negligence, 

see-  "Trial,"  g  7. 
Of  passengers,  see  "Carriers."  S  8. 
Of  i>erKon  injured  at  highway  crowing  railro&d, 

see  "Railroads,"  S  4. 
Of  person  injured  by  flowage,  see  "Waters  and 

Water  Coursef.."  I  2. 
Of  person  injured  by  negligence  of  telephone 

company,  see  "Telegraphs  and  Telephones," 

of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads."  8  2. 
Of  servant,  see  "Master  and  Servant,"  H  6.  7. 


Of  traveler  on  highway,  see  "HiriiwayB,**  |  3; 

"Municipal  C-oipoi-ations,"  |  8. 
Order  of  proof  m  atrtion  for  negligence,  see 

"Trial,"  S  3. 

S  1.  Aets    or    omlaalama  awatttatlMc 

BOKUceBce. 

*The  owner  of  a  building  as  between  him- 
self and  the  public  is  held  to  the  exercise  oE 
reasonable  care  and  skill  only,  and  is  not  an 
insurer  of  the  safe  condition  of  his  buildin?. — 
Connolly  v.  Des  Moiues  luv.  Co.  (Iowa)  4i4J. 

*Where  a  building  is  so  situated  as  lu  lie 
a  menace  to  travel  on  a  public  street  if  it 
become  dangerous  from  faulty  conbtruction  or 
other  cause,  the  owner  is  held  to  a  reasonaMv 
inspection  from  time  to  time  only. — Oonnolly 
V.  Des  Moines  Inv.  Co.  (Iowa)  400. 

I  2.    Proximate  omso  of  Iniiirr. 

'Hist  defendants'  domestic  chicken  Biiddenlr 
took  to  flight  and  broke  the  window  in  plaiu- 
tifi's  store  Acid  not  reasonably  to  have  lnvn 
anticipated  from  the  pursuit  thereof  by  de- 
fendants* servant,  so  as  to  render  defentlaut^ 
liable  for  the  damage  occasioned. — Malony  v. 
Bishop  (Iowa)  401*. 

*Prosimate  cauae  defined. — CooUdge  IIsl- 
lauer  (Wis.)  608. 

S  3.    Contributorr  naEllgeiiee. 

Plaintiff  held  guilty  of  contributoir  negligence 
preclodlnff  recovery  for  injuries  ansteined. — 
Wiethon  r.  Shedden  Cartage  Go.  (Mich.)  748. 

In  an  action  for  negligence,  an  instruction 
that,  even  it  plaintiff  was  negligent,  defen<If\nt 
would  still  be  liable  if  after  knowledge  of  sucli 
negligence  it  might  by  exercise  of  ordinary  car? 
liave  avoided  the  injury,  was  properly  refused 
—Owen  V.  Portage  TeUithone  Co.  (l^s.)  9^ 

i  4.  Actions. 

Code,  g  3G29,  held  not  to  require  a  defendant, 
jointly  sued  with  a  codefendant  for  negligeu'f. 
to  specially  plead  that  the  codefendaut  can- 
ing the  iojut^  was  an  independent  coutracicr. 
— Overhouser  v.  American  Cereal  Co.  (lova' 
113. 

Under  a  petition  diarging  a  joint  tort,  and 
an  answer  of  one  defendant  consisting  of  a 
general  denial,  evidence  that  codefendnnt.  caus- 
ing the  injury  complained,  was  an  iDde|>endent 
contractor,  held  admissible. — Overhouser  t. 
American  Cereal  Co.  (Iowa)  113. 

*l%e  burden  is  on  plaintifC  to  show  freedom 
from  contributory  neeUgence. — Buchholtz  v.  lo- 
corporated  Town  of  RadcliSe  (Iowa)  336. 

*In  an  action  against  the  owners  of  a  build- 
ing for  injuries  to  plaintiff  from  the  falling  of 
a  window  cap,  an  instruction  held  not  errone- 
ous as  shiftiug  the  burden  of  proof. — Connolly 
V.  Dfs  Moines  Inv.  Oo.  (Iowa)  400. 

'Contributory  negligence  is  peculiarly  a 
qoeKtion  for  the  Jury. — ^Arenschield  Chicago^ 
B.  1.  &  P.  Ry.  Go.  (Iowa)  200. 

•Where  plaintiff  seeks  to  recover  for  Injuries 
by  the  slleged  negligence  of  defendant,  and  it 
appears  that  plaintiff  was  guilty  of  negligence 
which  was  the  proximate  cause  of  the  injury, 
the  question  is  one  of  law  for  the  court. — 
Chicago,  B.  ft  Q.  B7-  Oa  Bchvuiaifeldt 
(Neb.)  1101. 

In  an  action  for  Injuries  from  flying  cbips  of 
iron,  evidence  that  no  screen  was  interposed 

between  the  tiding  chips  and  the  front  of  th** 
building  iu  which  plaintiff  was  employed  held 
admissible.— Olwell  v.  Skobis  (Wis.)  777. 

An  instruction  on  proximate  cause,  regulriug 
the  injury  to  have  been  the  natural  msult  of  the 
act  or  omission  complained      keU  to  substan- 


*P<»liit  annotated.  See  ayllabu. 
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tially  require  that  ft  be  the  "natural  and  prob- 
able  result." — Olwell  v.  Skobis  (Wis.)  777. 

An  instruction  requiring  the  use  of  "the  care 
which  the  great  majority  of  men  would  have 
uned"  keid  not  aafficieotly  objectionable  to  be 
miBleadinff.~01well  t.  Skobia  (WIb.)  TTT. 

*An  Instruction  defining  ordlnarj  cu*  u 
sach  care  as  persons  of  ordinary  prudence  and 

intelligence  exercise  under  the  same  or  similar 
circumstances  held  not  fatally  defective. — Cop- 
pina  V.  Town  of  Jeffemon  (Wis.)  107& 

NEGOTIABLE  INSTRUMENTS. 

See  "BUls  and  Notflb" 

NEWLY  DISCOVERED  EVIDENCE. 

Orouad  for  new  trial  in  efvll  actions,  see  "New 
Trial,"  1 1. 

NEW  PROMISE. 

'Within  ntatnte  of  IfmitationB.  see  *'Ijlmitation 
of  Actions,"  I  8. 

NEW  TRIAL 

In  criminal  prosecutions,  see  "Criminal  Law," 
§  24. 

^lotion  for.  as  appearance,  see  "Appearance." 
Necessity  of  motion  for  purpose  of  review,  see 

"Appeai  and  Error,"  I  4. 
O^miins  or  vacating  judginent,  see  "Jodgment," 

i  1.  Orowids. 

Certain  newly  discorezed  evldooce  held  insuf- 
ficient to  warrant  a  new  trial. — Arenschield  v. 
Chicago,  B.  I.  &  P.  Rj.  Co.  (Iowa)  200. 

*A  new  trial  will  not  be  awarded  because 
of  a  discovery  of  evidence  irhlch  is  merely 
cumulative. — ^Arenschield  v.  Chicago,  B.  I.  ft 
P.  Ry.  Co.  (Iowa)  200. 

*If  a  party  is  surprised  by  the  testimony,  he 
sbonld  ask  for  a  continuance,  and  not  rely  on  a 
motion  for  new  trial  after  verdict. — Renshaw  v. 
Dignan  (Iowa)  209. 

*HHi  tliat  a  new  trial  was  properly  refused 
because  of  defendant's  want  of  diligence  in  se- 
curing iritneaseB.— Jlenahaw  t.  Dignan  (Iowa) 
209. 

♦New  trial  held  properly  refused;  the  newly 
discovered  evidence  being  merely  cumulative. — 
Itenshaw  v.  Dignan  (Iowa)  209.- 

♦Newiy  discovered  evidence,  pordy  Imma- 
terial, is  no  ground  for  a  new  trial. — Buchholtz 
T.  Incorporated  Town  of  Radcllffe  (Iowa)  336. 

*Newl}-  discovered  evidence  which  would  not 
have  changed  the  result,  as  shown  by  an 
nnswer,  to  an  interrogatory,  is  not  ground  tor 
a  new  trial. — Buchholtz  v.  Incorporated  Town 
Of  BadclifEe  (Iowa)  33tt. 

*The  ffiving  of  a  conflicting  instracdon  lield 
to  require  a  new  trial. — Beaver  T.  Porter 
(Iowa)  S46. 

*A  new  trial  on  the  ground  of  surprise  is 
properly  refused  where  the  applicant's  addition- 
al evidence  would  not  have  required  an  entry 
of  any  different  decree. — Campbell  v.  Campbell 
(Iowa)  583. 

Facts  held  insufficient  to  show  dilispnoe  re- 
<liiirinK  grant  of  n  new  trinl  to  obtiiin  the 
testimony  of  an  abtieiit  witness. — Grand  Itau- 
ids  I£lectric  Qa.  t.  Walsh  Mfg.  Co.  (Mich.)  1. 


In  an  action  to  recover  for  deficiency  in 
quantity  of  land  sold  by  the  acre,  motion  for 
new  trial  on  the  ground  that  the  evidence  did 
not  support  verdict  for  defendant  held  properly 
granted. — Lang  v.  Merbach  (Minn.)  415. 

*Where,  in  an  action  to  recover  for  personal 
injuries,  the  verdict  Is  not  so  excessive  as  to  in- 
dicate paarimi  and  prejniUce,  an  order  reducing 
the  verdict  as  a  condition  precedent  and  denying 
a  new  trial  will  not  be  disturbed. — McKnight  t. 
Minneapolis.  St.  P.  ft  S.  B.  M.  Ry.  Go.  (Minn.) 
678. 

i  S.  FrooeedliiKs  to  procure  new  trial. 

An  affidavit  of  a  Juror  held  not  to  state  cause 
for  a  new  trial.'— Owen  t.  Fortgage  Telephone 
Co.  (Wis.)  924. 

NEXT  OF  KIN. 

Bee  DsBcent  and  Distribution." 

NOMINAL  DAMAGES. 

For  assault,  see  "Assault  and  Battery,"  |  1. 
Reversal  of  dedaion  refusing,  see  "Appeal  and 
Brror,"  {  la 

NOMINATION. 

For  office,  see  "Blectlona,*'  I  2. 

NON  OBSTANTE  VEREDICTO. 

Bee  "Judgment,"  |  6. 

NONRESIDENTS. 

Service  of  process  on,  see  "Process,"  |  1. 

NONSUIT. 

In  justice's  court,  see  "Justices  of  the  Peace," 
S  8. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

Construction  of  terms  as  to  time  for,  see 

"Time." 

Laws  relating  to  notice  in  foreclosure  suit  aa 
impairing  obligation  of  contract,  see  "Consti- 
tutional Law."  S  5. 

Cf  partfeular  facta,  acts,  or  proeeeiHnfli*. 

See  "Oamishment,"  |  2;  "Lis  Pendens." 

Action  or  process,  see  "Process,"  |  1. 

Appeal,  see  "Appeal  and  Error."  6  5. 

Appeal  from  allowance  of  claims  against  de- 
cedents' estates,  see  "Bxecutors  and  Admin- 
istrators," I  4. 

Appeal  in  dnilnage  proceedings,  see  "Drains," 
S  1. 

Appeal  in  proceedings  for  establishment  of  high- 
way, see  "Highways,"  %  2. 

Claim  by  third  persons  of  property  levied  on, 
see  "Execution,"  §  2. 

Claim  for  injuries  to  traveler  on  highway,  see 
"Municipal  Corporations."  %  S. 

Dissolution  of  partnership,  see  "Partnership," 
9  5. 

Election  contest,  see  "Elections,"  fi  4. 
Loss  insured  against,  see  "Insurance,"  fig  10. 11. 
Obtitruction  in  highway,  see  "Municipal  Corpo- 
rations," S 

Producti<>n  of  papers  as  affecting  question  of 
Ii4>st  or  secondary  evidencei  see  "Bvidence^" 
I  4. 


*Palat  Muwteted.  See  Bjrllmbu. 
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Redemption  from  tax  sale,  see  "Taxatioo,"  {  8. 
Sale  on  execution,  see  "Execution,"  %  3. 
Sale  under  power  In  mortgage,  see  "Mortgafea." 
S  5. 

Tax  sale,  see  "Taxation,"  {  T. 

Tax  sale  as  condition  precedent  to  granting  tax 

deed,  see  "Taxation,"  I  9. 
To  quit  demised  prwniiwa,  see  "landlord  and 

Tenant."  |  8. 

3to  partleular  elowM  of  parttot. 

See  "Corporations,"  §  4:  "Landlord  and  Ten- 
ant," §  3;  "Municipal  Corporations,"  I  8; 
"Vendor  and  Purchaser,"  |  o. 

Officer  lerTing  sxecation,  see  "Execation,"  |  2. 

*Where  a  person  is  sought  to  be  charged  with 
constructive  notice  of  facts  which  ingairy  would 
disclose,  there  must  appear  in  the  nature  of  the 
case  such  a  connection  between  the  known  fact 
and  the  fact  with  notice  of  which  he  is  sought 
to  be  charged  that  the  former  may  be  snid  to 
furnish  a  reasonable  and  natural  clue  to  the  lat- 
ter.—Johnson  V.  Erlandson  (N.  D.)  722. 

NOVATION. 

*An  agreement  for  a  snfSclent  consideration 
to  support  it,  moving  from  one  to  another  for 
the  beneflt  of  a  third  person,  is  not  a  novation, 
and  is  enforcMble  without  any  element  of  a 
novation  contract — Smith  T.  Pflogar  (Wk,) 
476. 

NUISANCE. 

Appealability  of  order  In  sait  for  abatement 
of  nuisance,  see  "Appeal  and  Error."  {  2. 
Li^wDr  nuiaance,  see  "Intoxicating  Lugnon," 

OBJECTIONS. 

Argnment  and  conduct  of  counsel  at  trial,  see 

■'Trial,"  |  4. 
Reception  of  evidence,  see  "Trial,"  13, 
To  competency  of  witnesses,  see  "Witnesses," 

I  2. 

To  extension  of  time  for  settlement  of  bill  of 
exceptions,  see  "Exceptions,  Bill  of,"  i  1. 

Waiver  of  objections  to  evidence  by  failure  to 
renew  motion  to  strike  ont,  see  "Trial."  <  U. 

OBLIGATION  OF  CONTRACT. 

Iaws  impairing,  see  "Constitutional  Iaw,"  |  5. 

OBSTRUCTIONS. 

Of  drains,  see  "Drains,"  f  1. 

Of  highways,  see  "Highways."  H  3,  8. 

OFFER. 

Of  Judgment,  Me  "Judgment,**  |  8. 
Of  proof,  see  "Trial,"  |  & 

OFFICERS. 

Embezslonait,  see  "Embezzlement." 
Injunctions  affecting,  see  "InjunctlMi,"  |  2. 
Mandamus  to,  see  'Ttfandamns,"  f  1. 
Quo  warranto,  aea  "Quo  Warranto." 

PartleuXari^cu»ea<ifofflcer$. 

See  "Coroners" ;  "Judges" ;  "Justices  of  the 
Peace":  "Receivers";  "Registers  of  Deeds"'; 
"SheriCcB  and  Constables." 

Bank  officers,  see  "Banks  and  Banking,"  S{  1-8. 

CoUectoa  of  tazea*  sat  "Taxation,"  {  8. 


Corirorate  officers,  see  "Corporations,"  S  4. 
Tounty  officers,  see  "Counties,"  |  1. 
Court  officers,  see  "Courts,"  !  2. 
Health  officera.  see  "Health,*^  |  1. 
Municipal  omcora,  see  "Mniudpal  G«pora- 
tlons,*'  I  3. 

School  officers,  see  "Schools  and  Sdaool  Dis- 
tricts," f  1. 


I  1. 


qnnUAemtiMi,  ■»< 


AppolBtntwit, 
tennvo. 

*In  order  that  a  mere  intruder  may  be  treated 
as  a  de  facto  officer,  he  must  have  acted  aa  such 
under  such  circumstances  as  to  induce  people  lo 
submit  to  or  invoke  his  action. — ^Bu^  t.  Bawley 
&  Hocvs  (Iowa) 

*The  Legislature  cannot  am>olnt  county  of- 
ficers, nor  by  an  act  solely  for  that  pnrpaee 
extend  the  terms  of  sudi  officers. — ETtate  v. 
Plasters  (Neb.)  1082;  Sanw  r.  OffiU  <Nc&> 

1096,  1099. 

S  2.   UabUltifls  on  ofilolal  bomd«. 

Misconduct  of  board  of  education  in  appoint- 
ing certain  person  treasurer  held  not  a  defense 
to  an  action  on  the  treasurer's  bond. — Board  of 
Education  of  City  of  Detroit  t.  Brown  (Midi.) 
lUflL 

OPEN  AND  CLOSE. 

Sae  Trial,"  |  2. 

•  OPENING. 

Judgment,  see  "Judgmrat,"  ||  ^  7. 

OPINION  EVIDENCE. 

In  dvU  actions,  see  "Evidence"  |  11. 

OPINIONS. 

Of  courts,  see  "Ooorts."  |  2. 


OPTIONS. 


of  fruds,  ast 


oontmctf  ass 


Aa  contracts   within  statute 

"Frauds,  Statute  of,"  I  4. 
Specific  performance  of  option 

"Specific  Perfonnanoe,"  f  2. 
To   purchase   or  sell   demised  premise^  see 

"Landlord  and  Tenant,"  8  3. 
To  purchase  or  sell  lan^  isee  *^cndar  and 

Porehasw,"  ||  1,  2. 

ORDER  OF  PROOF. 

kt  trial,  see  "Trial,"  |  8. 

ORDERS. 

Of  court,  see  "Motiona." 

Rf>Tiew  of  v>pealable  ordns,  see  ''Appeal  anl 

Error." 

Sufficient?  ot  order  as  Jodgmoit  ■''"■'n'rig  ta 
citlaenaUp,  see  "AUens,^'  |  1. 

ORDINANCES. 

Mnnidpal  ordinances,  see  "Urnddpnl  Ompora- 
tions,^'  {|  3.  6. 

Presentatuui  in  record  of  grounds  for  re- 
viewing Talidi^  o^  aee  "Appeal  and  Error." 
8  7. 

Relating  to  Intoxicating  liquors,  see  "Intoxi- 
cating Uquors." 

Relating  to  street  railroad,  see  "Street  Bail- 
roadsT'  §  1. 


•Polmt  auotated.  Sm  srUsVns.. 
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PARENT  AND  CHILD. 

See  "Guardian  and  Ward" ;  "Infants." 
Caatody  of  children  on  divorce,  ace  "Dirorce,". 
{  5. 

Fraudulent  conveyances  between,  see  "Fraudu- 
lent Oonveyancea,"  1,  3. 

In  habeas  corpus  to  determine  the  right  to 
the  custody  of  an  infant,  evidence  held  insuf- 
ficient to  show  that  parents  by  adoption  were 
not  proper  parties  to  retain  the  custody  of  the 
Infaat.— Smitoy  t.  Mcintosh  (Iowa)  fi77. 

PARKS. 

Laws  relating  to  as  depriving  of  property  with- 
out due  process  of  law,  see  "Oonstltntional 

PAROL  EVIDENCE. 

'In  civil  actions,  see  "Evidence,"  {  IOl 

PARTIES. 

A.dinissioiis  as  evidence,  see  "Evidence,"  {  6. 
Continuance  or  revival  of  acti<m  by  or  against 

successor  in  interert,  see  "Abatement  and 

Revival,"  I  1. 
Death  .ground  for  abatement,  see  "Abatement 

and  Rmrival,"  |  1. 

In  oflttona  by  or  ag^^Mt  particular  eZouM  of 

See  "Corporations,"  t  4;  "Husband  and  Wlf^" 

Stockholdara,  see  "Oorporatlona,"  IS  8,  & 
In  jMrUcular  actlont  or  proceedings. 

Appeal  from  order  admitting  will  to  probate, 

see  "Wills,"  {  5. 
For  custody  of  child,  see  "Parent  and  Child." 
Foreclosure,  see  "Mortgages,"  S  6. 
For  wrongful  death,  see  "Death." 
On  apoeal  or  writ  of  error,  see  "Apiteal  and 

Error,"  {  3. 

On  bond  of  contractor  for  municipal  ImMOve- 
meats,  see  "Municipal  Oorporationa,"  i  o. 

To  enforce  stockholder's  liability,  see  "Corpora- 
tions," S  3. 

To  recover  mortgaged  chattels,  see  "Chattel 
Mortgages,  '  S  3. 

To  porMeuIor  olasaes  of  conveyanoet,  contracts, 

crtransaetUmB, 
See  "Contracts,"  |  2;  "rraudolent  Oimvey- 

ances."  i  2. 
Joint  interests,  see  "Joint  Adventures." 
IVrsons  affected  by  estoppel,  see  "Estoppel," 

5  2. 

I  1.    New  parttes  and  ehamce  of  parties. 

lu  an  action  against  three  deiendauts  for  an 
alleged  negligent  injury  to  plaintiff,  brought 
within  a  year,  under  Rev.  8t  1898,  §  4222,  subd. 
5,  it  was  not  error  for  the  court  to  permit  plain- 
tiff, 15  months  before  trial,  to  amend  the  sum- 
mons and  complaint  by  striking  the  name  of  one 
of  the  defendants  therefrom. — Olwdl  t.  Skobis 
(Wifc)  777, 

PARTITION. 

Findings  of  fact  and  conclodom  of  law  affect- 
ing, see  "Trial,"  |  12. 

I  1.  Actions  for  partltian. 

Court's  discretion  in  distributing  the  costs 
in  a  partition  suit  pursuant  to  Code,  S  4260, 
held  property  exercised. — McGoire  v.  Lnckey 
(lowiO  Iwi, 


Rev.  St.  1898,  88  3101.  3102,  3103,  3106,  3120, 
3126,  and  circuit  court  rule  27,  §  2,  held  to  au- 
thorize the  institution  of  a  partition  proceeding 
pending  the  administration  of  a  title  affecting 
the  property. — Hinman  v.  Hinman  (Wis.)  788. 

A  complaint  in  partition  held  to  state  a  cause 
of  action,  under  Betf.  St.  1898,  8  .^101,  though 
plaintiffs  derived  their  title  by  descent  from 

their  grandfather  through  their  father,  also  de- 
ceased, and  though  thei-e  had  been  no  settlement 
of  the  grandfather's  estate. — Hinman  v.  Hinman 
(Wis.)  78S. 

PARTNERSHIP. 

See  "Associations" ;  "Joint  Adventures.** 
Between  attorneys,  see  "Attorney  and  Client.** 
8  1. 

Between  corpcn^tlons,  see  "Corporations,"  fi  4. 

Part  payment  of  firm  debt  as  affecting  limlta- 
tions,  see  "Limitation  of  Actions,"  8  3. 

Requirements  of  statute  of  frauds  as  to  con- 
tracts of,  see  "Frauds,  Statute  of,"  8  4. 

8  1.   The  relation. 

An  agreement  between  corporations  operat- 
ing distinct  lines  of  steamers  to  pool  earnings 
and  divide  net  profits  held  not  to  create  a  part- 
nership.—White  Star  Lina  t.  Star  Line  of 
Steamers  (Mich.)  185. 

*It  is  not  essential  to  a  partnership  agreement 
that  it  shall,  contemplate  that  the  profits  shall 
be  llguidated  in  the  form  of  money  or  property 
for  ^vision  in  the  ratio  of  the  interests  u  the 
members^Brim  T.  Searla  (Wis.)  817. 

Association  of  cranberry  producers  tor  the 
sale  of  their  product  held  a  partnetBhlp. — Brlere 
V.  Searls  (^s.)  817. 


powers,  and 


The  Arm,  its  u 

property. 

Property  conveyed  by  a  third  person  to  a 
partner's  father  in  exchange  for  firm  property 
conveyed  by  the  partner  held  not  firm  property. 
—First  Nat.  Bank  t.  Bmbaker  (Iowa)  116. 

I  3.  BAthtu  and  liablUttes  aa  to  third 
persons. 

Interests  of  partners  held  such  that  consent 
of  one  partner  was  not  required  to  disposition 
of  proceeds  of  sale  of  his  share  by  the  other.— 
First  Nat  Bank  v.  Bmbaker  (low^)  116. 

*Creditor  of  a  firm  Md  not  entitled  to  require 
creditor  of  a  partner  to  account  for  partnerehlp 
property  received  in  payment  of  individual  debt. 
—First  Nat  Bank  v.  Bmbaker  (Iowa)  116. 

*A  partner  of  a  mercantile  firm  has  power 
to  bind  the  firm  by  giving  an  order  for  the 
purchase  of  goods  for  uie  firm's  benefit. — Smith 
&  Cheney  C&.  t.  Sdimidt  (Mich.)  88. 

Evidence  held  to  Imply  knowledge  on  the 
part  of  a  seller  of  goods  to  a  firm  that  de- 
fendants constituted  the  partnflr»hip  at  the 
time  the  goods  were  sold. — Smith  it  Gta«iey 
Oo.  V.  Schmidt  (Mich.)  39. 

8  4.    Retirement  and  adnlasioB  of  part* 

ners. 

*Dissolution  of  a  firm  intervening  the  pur^ 
chase  and  shipment  oC  goods  to  it  held  no 
defense  to  the  retiring  partner's  liability,  in 
the  absence  of  actual  notice  to  the  seller,  or 
knowledge  of  facts  eufflcieot  to  put  it  on 
inquiry  before  shinDent. — Smith  &  Cheney  Oo. 
V.  Schmidt  (Mich5  39. 

8  6.    Dissolution,   sattlememt*   and  ao- 

oonntiiic 

*No  particular  kind  of  notice  is  necessary  to 
charge  a  creditor  with  notice  of  dissolution  of 
a  partnership. — Robertson  Lumber  Go.  v.  An- 
derson (Minn.)  072. 


*  Point  annotated.  Boa  sxllabas. 
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'Certain  parties  held  entitled  to  costs. — 
Briere  t.  Searln  (Wis.)  817. 

PART  PAYMENT. 

See  "Accord  and  SatiBfactitm." 
Within  statute  of  limltatioDB,  we  "Umitation 
of  Actions,"  I  a 

PART  PERFORMANCE. 

Of  contract  within  statute  ot  f rands,  see 
"Frauds,  Statute  of,"  |  6. 

PARTY  WALLS. 

Application  of  statute  of  frauds  to  party  wall 
ngFeements,  see  "Frauds,  Statute  of,"  f  7. 

Under  the  express  provisions  of  Code,  { 
2906,  separating  walls  between  buildings  are 
preKUiued  to  be  walls  in  common. — Howell  v. 
GoSB  (Iowa)  61. 

•Under  Code,  S  2999,  part  owner  of  party 
wall  which  is  rebuilt  and  increiuied  in  .height 
may  use  tiie  wall  as  rebuilt,  as  he  did  the 
oririnal  wall,  without  additional  enwDse;  but 
if  he  uses  tlie  added  part  of  the  wall,  he  must 
pay  his  fair  proportion  of  its  value. — Howell 
V.  Goss  (Iowa)  61. 

*Code,  S  2999,  relating  to  the  rebuilding  of 
party  waus,  and  not  section  2iA)7,  relating 
to  their  repair,  held  atwUcable  to  a  certain 
party  walL — ^Howell  v.  Gobs  (Iowa)  61. 

Party  wall  held  notice  to  all  persons  of  the 
rightft  of  a  landowner  therein. — Howell  t.  Goss 
(Iowa)  61. 

PASSENGERS. 

See  "C^Trier%"  {  3. 

PATENTS. 

Counterclaim  based  on  failure  to  comply  with 
law  relating  to  patent  right  ootes,  see  "Set- 
Off  and  Counterclaim,"  fi  1. 

Ijand  patents,  see  "Public  lands,"  {  1. 

Patent  right  notes  in  general,  see  "Bills  and 
Motes,"  I  ^ 

PAUPERS. 

I  1.  Dnty  of  Mllef  in  BMiaral. 

Evidence  of  a  divorced  wife  held  Insufficient 
to  show  that  phe  wnn  unable  to  earn  a  living 
for  herftelf  and  children,  so  as  to  render  iter 
father  liable  therefor,  under  Oode,  g§  2216, 
22o2. — Monroe  Ctounty  v.  Abegglen  (Iowa)  350. 

♦Under  Oode,  8  2217,  a  grandparent  held  not 
liable  to  support  his  grandchildren  in  the  ab- 
sence of  proof  that  their  father  was  not  able 
to  support  til  em. — Monroe  County  v.  Abeg- 
glen  (Iowa)  3r»0. 

S  2.    Support,  services,  and  expenses. 

•Under  Ilev.  St.  181J8,  g  1517,  a  county  held 
not  liable  for  medical  attendance  furnished  to 
a  poor  person  upon  the  request  of  three  mem- 
bers of  the  county  board. — Hittner  v.  Onta- 
gamie  County  (Wis.)  950. 

A  town  held  not  entitled  to  contribute  to  the 
relief  of  a  pauper  and  then  recover  the  same 
against  his  son,  under  Bev.  St.  1898,  §§  15U2, 


*  Point  anaotntAd.   See  mrlMmm, 


fAWNbKUKERS. 

Laws  regulating  chattel  loans  as  affecting  civil 
or  personal  rif^ts.  see  "Constitutional  Law," 
S  4. 

PAYMENT. 

See  "Accord  and  Satisfaction" ;  "Compromise 

and  Settlement";  "Tender." 
Affecting  right  to  maritime  Mea,  see  "Maritime 

Lieni^  i  2. 

Authority  of  guardian  ad  litem  to  receive  pay- 
ment for  ward,  see  "Infants,"  f  3. 

By  garnishee,  see  "Qamishment,   \  4. 

Competency  of  witnesses  to  establish  payment, 
see  "Witnesses,"  §  2. 

Of  money  due  on  contract  for  municipal  im- 
provements, see  "Municipal  Corporations,"  8  3. 

Part  payment  within  statute  of  limitations,  see 
"LimiUtion  of  Actions,"  S  3. 

Recovery  in  action  for  money  recdved,  see 
"Money  Received." 

Recovery  of  money  paid  ba  purchase  of  real^, 
see  "Vendor  and  PurdiaBer,"  |  7. 

Biecovery  of  pavments  under  unlawful  agree- 
ment as  affected  by  public  policy,  see  "Con- 
tracts," 8  1- 

Recovery  of  price  paid  for  land,  see,  "Vendor 

and  Purchaser,"  f  7. 
Subrogation  on  payment,  see  "Sabrogation." 

Of  particular  classes  qfobUgaUong  or  HabUftfea. 

See  "Costs,"  {  3. 

Price  of  land  sold,  see  "Tendm  and  Pnrchaaer,'* 

5  4. 

Taxes,  see  "Taxation,"  8  5. 

5  1.  Reqnlalt«s  and  snSolenej. 

•Sending  currency  by  unregistered  mail  b^ra 
note  was  due  held  not  a  payment. — Gaar,  BcoCt 

6  Co.  V.  Taylor  (Iowa)  125. 

8  Z>  .  Reoovery  of  payments. 

•Building  and  loan  association  Acid  not  en- 
titled to  recover  from  a  stockholder  money  in- 
tentionally paid  to  him  as  interest.~Ke]len- 
berger  v.  Oefcaloosa  National  BuUdins,  Loan  & 
luvestmoit  Aas'n  (Iowa)  836^ 

PEDDLERS. 

See  "Hawkers  and  Peddlers." 

PENALTIES. 

Obstruction  of  highway,  see  "Highways.**  S  S. 

PENDENCY  OF  ACTION. 

Effect  as  to  property  involved,  see  "Lis  Pen- 
dens." 

PERSONAL  INJURIES. 

See  "Assault  and  Battery,**  S  1 ;  "Husband  and 
Wife,"  8  3;  "NoRligenco." 

Argument  and  conduct  of  counsel  on  trial  of 
action  for,  see  "Trial."  §  4. 

Caused  by  defective  bridge,  see  "Bridges,"  $  I. 

Caused  by  defects  in  donised  premises,  see 
"Landlord  and  Jenant,"  8  6. 

Caused  by  negligence  of  telegraph  or  tfl;*- 
phone  company,  see  "Telegraphs  and  Tele- 
phones," 8  1- 

Caused  by  operation  of  atreet  railroad,  see 
"Street  Railroads,"  S  2. 

Competency  of  evidence  in  actions  for,  see  ''Evi- 
dence," 8  3. 

Evidence  of  damages,  see  "Damages,"  {  3l 
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Excessive  damages,  see  "DamaeeB"  8  2. 


Presumptions  on  appeal  or  writ  Of  error,  see 

"Appeal  and  Error,"  8  12.     _  _  .  « 

Rra  geats  in  actions  for,  see  "BrSdenoe,"  |  S. 
Special  inteiTt^atories  and  findings  In  actions 

for.  see  "Trial,"  8  11.  »      „  « 

To  employ^,  see  "Master  and  Servant,"  11  2-7. 
To  passenger,  see  "Carriers,"  8  3. 
To  traveler  on  highway,  see  "Highways,    8  3; 

"Mnnicipal  Corporations,"  ■§  8. 
To  traveler  on  highway  crossing  railroad,  see 

"Railroads,"  |  4. 
To  trespasser,  see  "Railroads,"  8  »• 
Weight  of  negative  evidence  in  aetitnis  for,  we 

"Evidence."  S  18. 

PETITION. 

For  leave  to  appeal  from  derision  admitting 

will  to  probate,  see  "Wills,"  5  6. 
In  pleading,  see  "Pleading." 

PHOTOGRAPHS. 

As  evidence  in  criminal  prosecations,  see  "Crim- 
inal Law."  {  13. 

PHYSICIANS  AND  SURGEONS. 

As  expert  witnesses,  see  "Evidence,"  |  11. 
Harmless  error  in  action  for  malpractice,  see 
"Api)eal  and  Error,"  8  ^5. 

*In  an  action  against  a  surgeon  for  mal- 
practice, an  instruction  deSning  the  standard 
of  skill  and  learning  required  Mid  erroneous. 
— Ferreli  v.  EH  is  (Iowa)  993. 

Gen.  St.  1804,  8  78.W,  imposing  a  fine  or 
imprisonment  on  one  practicing  medicine  with- 
out a  liceuBe,  is  to  be  liberally  construed  so 
SR  to  prevent  fraud  and  conserve  the  public 
health.— State  t.  Oiedson  (Minn.)  188. 

*ThBt  a  person  has  for  a  fee  prescribed  any 

drug,  medicine,  or  other  agency  for  treatment 
of  disease,  is  evidence  of  practicing  medicine 
without  a  license  in  violation  of  Gen.  St.  1804, 
8  7806.— State  v.  Oredaon  (Minn.)  188. 

Evidence  held  to  justify  conviction  of  defend- 
ant for  practicing  medicine  without  a  license 
by  prescribing  medicine  for  a  fee,  in  violation 
of  Gen.  St.  1894,  |  7806.— Sute  v.  Oredson 
(Minn.)  188. 

PLATS. 

Indication  of  bonndaries,  see  "Bonndaries,"  J  1. 
Platting  additions  in  cities,  see  "Municitwl  Gor- 
iwrations,"  f  1. 

PLEA. 

Id  civil  actions,  see  "Pleading."  8  2. 
In  criminal  prosecutions,  see  "Criminal  Law." 
S6. 

PLEADING. 

Amendment  In  lower  court  after  remand  by  ap- 
pellate court,  see  "Appeal  and  Error,"  8  18. 

Appealability  of  order,  see  "Ajipeal  and  Error." 
8  2. 

AiipUcability  of  instructions  to  pleadings,  sec 

"Trial,"  8  8. 
As  affecting  right  to  open  and  close  on  an 

isnne.  nee  "Trial, '  8  2. 
Equitable  defense  in  action  at  law,  see  "Ac- 

tion,"  f  1. 


Former  decision  relating  to  as  law  of  the  case, 
see  "Appeal  and  Error,"  8  17. 

Harmless  error  in  rulings,  see  "Appeal  and 
Error,"  f  15. 

Judgment  on  demurrer  as  bar  to  sabaeciuait 
action,  see  "Judgment,"  S  9. 

Necessity  of  supplemental  pleading  on  contin- 
uance or  revival  of  action  by  or  against  suc- 
cessor in  interest,  see  "Abatement  and  Re- 
vival," 8  1. 

Objections  for  purpose  of  review,  see  "Appeal 

and  Error,"  8  4. 
Waiver  of  grounds  for  abatement  by  pleading 

in  bar,  see  "Abatement  and  Revival,"  i  2. 

jUlegaUona  as  to  paarUcular  factB,  acta,  or 

transucttons. 
See  "Damages,"  6  3. 

fit  ocHons  by  or  emairut  partleular  daasai  af 
partia. 

See  "Exchanges" ;  "Master  and  Servant."  6  7 ; 
"Municipal  Corporations."  I  8;  "Principal 
and  Agent,"  S  2 ;  ^Sheriffs  and  Constables,"  8  3. 

Stockholders,  see  "Coriwrations,"  8  3- 

In  particutor  ocMons  or  proceedinga. 

See  "Divorce,"  8  3;  "Equity,"  8  3;  "Fraud," 
ft  1;  "Libel  and  Slander,"  |  3;  "MaliciouH 
l>roseeuCion."  |  8;  "Negligenoe,"  f  4;  "Re- 
plevin,"  I  8;  "^>edfic  Pentormance,"  |  8. 

For  accounting  by  agent,  see  "Principal  and 
Agent,"  8  2. 

For  breach  of  warranty,  ses  "Sales,"  8  8. 

For  personal  injuries,  see  "Master  and  Serv- 
ant,"* 8  7:  "Municipal  Corporations,"  {  8. 

For  wrongful  death  of  servant,  see  "Master  and 
Servant,"  8  7. 

Fraudulent  posting  of  market  quotations  of  ex- 
change, see  "Exchanges," 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictmoit  and  Information." 

In  justices'  courts^  see  "Justices  of  tba  Peace," 
5  3. 

On  bill  or  note,  see  "Bills  and  Notes,"  8  4. 

On  insurance  policy,  see  "luaorance,"  §  11, 

On  liquor  dealer's  bond,  see  "Intoxicating 
Liquors."  8  2. 

On  mutual  benefit  insurance  certificate,  see  "In- 
surance," f  16. 

Pleas  in  criminal  prosecutions,  see  "Criminal 
Law,"  8  5. 

To  enforce  mechanic's  lien,  see  "tJechanics' 
Liens,"  8  4. 

To  enforce  stockholder's  liability,  see  "Corpora- 
tions," 8  3. 

To  recover  property  levied  on  by  sheriff,  see 
"Sheriffs  and  Constables,"  8  3. 

8  1.    Form  aad  allecAtlaaa  Im  fteaevai. 

Under  Code.  8  3613,  hHd  that  an  allegation 
as  to  time,  immaterial  when  made  by  plaintiff, 
was  not  binding,  though  It  became  material 
under  plaintiff's  answer. — Arriaon  v.  Supreme 
Council  of  Mystic  Toilers  (Iowa)  580. 

In  a  proceeding  to  enforce  a  sulx-ontraetor's 
lien,  an  allegation  of  the  complaint  hvld  soffi* 
cient  as  an  allegation  of  notice. — Robertson 
Lumber  Ca  v.  SUte  Bank  (N.  D.)  710. 

I  2.    VUm  or  aaswev,  osoas-eomplalmt, 
mud  »flBdaTit  of  defenss. 

•If  a  defendant  admits  that  he  contracted 
with  plaintiffs  by  an  associate  name,  in  which 
the  suit  was  brought,  such  admission  is  equiva- 
lent to  an  admission  that  the  plaintiffs  have 
sufficient  capacity  to  enforce  the  instrument  In 
the  contract  name. — Miller  v.  Loveme  &  Browne 
Co.  (Neb.)  84. 

Where  want  of  jurisdiction  did  not  appear  on 
the  face  of  the  record,  the  fact  that  defendant 
first  raised  the  question  of  jurisdiction  on  a 
siiocinl  appeiirance,  which  was  overruled,  does 
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not  aJEoct  his  right  to  include  a  plea  to  th« 
juriBdirtton  in  his  answer. — ^Templin  t.  Kimee; 
(Neb.)  89. 

Wbere  want  of  Jurisdiction  does  not  appear 
apon  the  face  of  the  record,  it  may  be  pleaded 
with  other  defenses  in  the  answer. — Templin  v. 

Kimsey  (Neb.)  89. 

*A  defense  pleaded  in  the  answer  as  an  ad- 
ditional defense  must  be  complete  In  Itself. — 
Kipp  V.  Gates  (Wis.)  947. 

S  3>   RepUcatlon  op  replj  mad  BvbM- 
qveat  plemdlnn. 

Where  facte  which  mii^ht  be  used  either  as 

a  defense  or  counterclaim  are  pleaded  as  a  de- 
fense merely,  and  the  answer  demands  no  af- 
firmative relief,  no  reply  is  necessary. — Regan 
V.  Jones  (N.  D.)  613. 

i  4*    Demurrer  or  exoeptioii. 

*A  demurrer  only  admits  facts  well  pleaded. 
— Gowell  T.  City  Water  Supply  Co.  (Iowa)  1016. 

I  6.    Attended  and  eupplemental  plead- 
inga  and  repleader. 

In  mandamus  to  compel  railroad  to  construct 
private  crosung,  where  defendant  claimed  that 
bridge  io  higbway  which  it  had  constructed 
complied  with  €!ode,  I  2022,  striking  oat  amend- 
ment filed  by  defendant  after  argument  to  jury 
held  not  abuse  of  discretion.— Herratrom  v. 
Newton  ft  N.  W.  R.  Co.  (Iowa)  436. 

Under  Code,  §  8G00,  an  amendment  to  an 
answer  held  improperly  permitted. — Le  Mars 
Building  &  Ixtan  Ass'n  T.  Burgess  (Iowa)  641. 

*An  amendment  of  a  petition  making  addi- 
tional allegations  of  negligence  held  not  to 
change  the  cause  of  action. — Thayer  t.  Smoky 
Hollow  Coal  Co.  aowa)  1024. 

i  6.   FUIbk,  servloet  and  wltltdrawal. 

*Tbe  withdrawal  of  a  substituted  petition 
heid  to  reinstate  ttie  original  petition,  so  as  to 
be  subject  to  amendment  (Code,  j  3603). — 
Thayer  v.  Smoky  Hollow  Coal  Co.  (Iowa)  1024, 

I  7.  Motions. 

*The  defect  in  a  pleading  to  eetablish  a  pre- 
ferred claim  in  receivership  proceedings  held 
reached  only  by  motion  to  make  the  petition 
more  specific.— -Seeley  t.  Seeley-Howe-LeVan 
Co.  (Iowa)  380. 

*A  sham  answer  may  be  stricken  out  where 
its  falsity  is  clearly  shown. — State  t.  Webber 
(Minn.)  490. 

8  8.    Issues,  proof,  and  variance. 

In  a  suit  to  reform  a  deed,  pleadings  held 
sufficient  to  raise  an  issue  as  to  the  rights  of 
defendant  B.  in  the  land  in  c<»itroTersy,  inde- 
pendent of  those  acquired  from  the  grantee  in 
the  deed  sought  to  be  reformed.-— Qarst  t. 
Brutscbe  Oowa)  452. 

PLEDGES. 

Laws  regalatlng  chattel  loans  as  attecting  per- 
sonal or  civil  rights,  see  "Oonatitatlonal 
Law,"  f  4. 

POLICE  POWER. 

^  "ConsHtutdonal  Law."  »  2,  8. 
Food  regalatittu  as  wiUiln  police  power,  see 
"Food.'* 

Of  mnnidpalitr,  see  "Mnnidpal  Corporatlona,*' 
S  6. 

Sunday  laws  as  ezordse  of,  see  "Sunday." 

POLICY- 

Of  insurance)  see  "Insurance." 


POLITICAL  RIGHTS. 

Suffrtfe,  see  "BUectlma.'' 

POOLS. 

Of  atodk  of  TeOTganiied  corpwation,  sea  "Oh^ 
porations,"  i  6. 


POOR  LAWS. 


See  ''Paupen.*'  • 

POSSESSION. 

See  "Adverse  Possession." 

Declarations  as  evidence  of,  see  "EMdenoe."  J  7. 

In  action  of  replevin,  see   Replevin,"  |  1. 

Of  estate  of  decedent,  see  "Bzecntors  and  Ad- 
ministrators," S  3. 

Of  property  sold  on  execution,  see  "Blxecn- 
tic5."T8. 

POWERS. 

Creation  by  will,  see  "WillSj"  {  6. 
Of  sale  in  mortgage,  see  "Mor^ges,"  {  S. 
Power  of  attorney  to  ccmfess  jndBment,  see 
^•Judgment,"  |  2. 

PRACTICE. 

Tn  partioular  dvtl  cuMoruorprooMMngt. 

See  "Contempt,".!  1;  "Ejectment";  "Habeas 
Corpus,"  i  1;  ''Quo  Warranto,"  |  1;  "Re- 
plevin." 

Condemnation  proceedings,  see  "Eminent  Do- 
main," I  2. 

PoTtieular  proceedtnijBinacaonM. 

See  "Abatement  and  Revival'*;  •"Appearance"; 
"Continnance" ;  "Costs";  *'DamageB.*'  8  3: 
"Evidence"  ;  "Execution" ;  "Judgmenf ; 
"Jury"  ;  "Limitation  of  Actions"  ;  "Motions": 
"Parties":  "Pleading";  "Process";  "Refw 
ence";  "Trial":  "Venae." 

Verdict,  see  "Trial,"  |  11. 

Parttaular  remediet  In  or  incident  to  aeUam. 

See  "Arrest,"  %  1;  "Dlscoveir";  **Oaniisli- 
ment";  "Injunction";  "RecelveiB'';  "Teoder." 

Procedure  in  criminal  prosccutUma, 

See  "Bail,"  fi  1 ;  "Criminal  Law." 

For  offenses  against  liquor  laws,  see  **Intoxi- 

eating  Liquors,"  S  Q. 

Procedvm  <n  exercise  qf  speotal  JvrUOiatoiu. 

In  equity,  see  "Equity." 

In  justices*  courts,  see  "Justices  ot  the  Peace." 

i  3. 

Procedure  of  particular  courts,  see  "Conrts." 

Procedure  on  Tcvtew, 

See  "Appeal  and  Error";  "Eixoeptlons,  BiU  oT; 
"Jusuces  of  the  Peace,"  S  4 ;  "New  Trial." 

PREFERENCES. 

Effect  of  proceedings  fn  bankmpter.  see  **Baiik- 

ruptcy,''^  I  1. 
In  fraudulent  conv^anoe,  see  "E^andnlaat  Ooo- 

veyancea,"  i  1. 

PREJUDICE. 

Oroond  for  reversal  In  drU  SCtlona,  we  ''AkmbI 

and  Error."  {  15. 
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PRELIMINARY  EXAMINATION. 

On  criminal  charge,  >m  "Oriminal  Lav,"  |  ^ 

PRESCRIPTION. 

Acqnlrition  of  righta,  see  "Adverae  Poaseiglon," 

Eatablishment  of  alley  by  prescription,  see  "Mu- 
nicipal CorporatioDS,"  t  7. 
Bstabliahment  of  highways,  see  "Highways,"  S  !• 

PRESENTMENT. 

Of  bill  or  note,  see  "Bilte  and  Notes,"  {  8. 
Of  claims  ajninat  estate  of  decedent,  see  "Bx- 
ecatora  ana  Administrators,"  |  4. 

PRESUMPTIONS. 

As  to  validly  of  foreign  jadgment,  see  "Judg- 
ment," fi  iL 
In  civil  actions,  see  "Eridence,"  ±  2. 
In  criminal  prosecutiona,  &«e  "Homicide/'  fi  S. 
On  ^^P^  or  error,  sec  "Appeal  and  IJrror," 

PRIMARY  ELECTIONS. 

See  "Blecticma."  {  2. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client";  "Brokers";  "Fac- 
tors." 

Action  by  a^nt  to  recover  money  of  principal 

J aid  to  third  person,  see  "Money  Received." 
itiiasions  by  agent,  see  "Elvidence,"  {  Q. 
Agency  of  partner  tor  firm,  see  "Partnership," 

Applicability  of  statute  of  frauds  to  contract  of 
agency,  see  "Frauds,  Statnte  of,"  {  4. 

Corporate  agents,  see  "Oorporations,"  {  4. 

Bmbezslement  by  agent,  see  "Embezzlement." 

Establishment  of  trast  aa  against  agent,  see 
"Trusts,"  I  2.  6  , 

Harmless  error  In  action  for  agents'  commis- 
sions, see  "Appeal  and  Error,"  §  15. 

Insurance  ageota,  see  "Insurance."  (  12, 

Recovery  by  principal  from  agent  of  money  lost 
at  gaming,  see  "Gaming,"  ft  1. 

Sales  Taj  agent,  see  "Sales,^'  1 1. 

I  1.  Thm  relatlom. 

Id  a  suit  to  cancel  a  conveyance,  and  Cor  an 
accounting,  etc.,  on  the  ground  that  plaintiff's 
vendee  had  fraudulently  represented  that  there 
was  no  coal  under  the  lands,  and  that  the  vendee 
had  acted  In  the  interests  of  bis  vendee,  evi- 
dence held  insufficient  to  show  any  such  re- 
lationship between  the  vendees. — Garrett  T. 
Slavens  (Iowa)  3G9. 

i  2.    Mntaal  righta,  duties,  and  Uablll- 
ties. 

A  contract  between  a  principal  and  a  canrase- 
in(?  agent  held  not  to  authorize  the  principal  to 
employ  other  canvassers  in  the  territory  withoot 
notice  to  the  agent. — C.  M.  Hilliker  ft  Son  v. 
Allen  (Iowa)  120. 

The  petition  in  an  action  tbt  the  price  of 
propertT  held  not  to  justify  recovoy  for  con- 
version.— ^Pncumatie  Weigher  Co.  t.  Bum- 
quiat  (Iowa)  320. 

Tn  an  action  against  an  agent  for  the  price 
of  an  article  sold,  evidence  held  to  show  that 
Buch  article  was  not  sold  by  defendant  under 
a  written  contract  of  agency. — Pneumatic 
Weigher  Co.  v.  Bumquiat  (Iowa)  320. 

*One  occupying  confidential  relations  toward 
another  la  not  permitted  to  make  use  of  knowl- 


edge or  opportunities  to  his  own  advantage  and 

the  injury  of  the  party  with  whom  he  is  dealing, 
from  which  the  latter  is  in  good  conscience 
entitled  to  profit — Morrison  v.  Hunter  (Neb.) 
88. 

Secretary  of  producers'  association  held  not  li- 
able for  results  of  mere  mistake. — ^Brlere  v. 
Searls  (Wis.)  817. 

f  3.    Rights  and  llabUittes  as  to  third 
persons. 

One  procuring  for  the  maker  of  a  note 
tenaions  of  the  time  for  the  payment  thereof, 
held,  under  the  evidence,  the  maker's  agent, 
with  authority  to  procure  the  ^tensions. — 
Iowa  Loan  &  Trust  Oo.  t.  McMurray  (Iowa) 
361. 

An  agent  /teld  unauthorized  to  construct  on 
his  principal'^  land  a  drainage  ditch. — Hairey 
V.  Mason  City  ft  Ft  D.  R.  Co.  (Iowa)  958. 

*A  tliird  person,  having  ascertained  the  scope 
of  an  l^cency,  held  entitled  to  rely  on  the 
agent's  having  the  powers  naturally  belonging 
to  such  an  agency. — Grand  Bapids  Electric 
Co.  T.  Walah  Mfg.  Co.  (Mich.)  1. 

Where,  In  an  action  to  recover  a  commission 
on  the  sale  of  a  machine,  .plaintiff  claimed  that, 
with  knowledge  of  a  promise  by  its  agent  to 
pay  plaintiff  such  commission,  defendant  agreed 
to  pay  the  same,  the  terms  of  the  contract  be- 
tween defendant  and  its  agent  were  immaterial. 
—Nelson  T.  National  Drill  Mfg.  Co.  (S.  D.) 
630. 

*The  admission  or  claim  ot  one  pretending  to 
act  as  another's  agent,  and  that  he  has  au- 
thority  to  do  so,  has  no  tendencies  to  prove 
the  agency.— McOoue  T.  Badger  (Wis.)  607. 

PRINCIPAL  AND  SURETY. 

See  "Bail." 

Bonds  of  contractors  for  municipal  improve- 
ments, see  "Municipal  Corporations,"  |  5. 

Liabilities  of  sureties  on  Iwads  for  perform- 
ance of  duties  of  trust  or  office,  see  "Officera," 
8  2. 

Liabilities  of  sureties  on  liquor  dealer's  bond, 

see  "Intoxicating  Liquors."  {  2. 
Subrogation  of  surety  to  rights  against  i^dnd- 

pal,  see  "Subrogation." 

I  1.  IMsoharipa  of  avrety. 

Certain  sureties  Ael<f  not  entitled  to  claim 
that  they  were  prejudiced  by  the  release  of  a 
chattel  mortgage  executed  under  mistake  of  fact 
— Gaar,  Scott  ft  Co.  v.  Taylor  (Iowa)  125. 

Negligence  of  creditor  purchasing  under  exe- 
cuti<m  in  protecting  his  security  as  against  an 
unrecorded  mortgage  held  to  have  released  the 

surety  of  the  debtor  to  the  extent  of  the  amount 
that  might  have  been  realized  by  the  creditor  had 
he  protected  his  rights. — Mngney  v.  Robots 
(Iowa)  430. 

•A  creditor  -entitled  to  resort  to  a  principal 
debtor  and  sureties  owes  no  duty  to  the  latter 
of  active  vigilance  to  collect  the  debt  from  the 
principal. — Fanning  v.  Murphy  (Wis.)  10S6. 

Where  one  taking  a  conveyance  of  real  es- 
tate agreed  as  part  of  the  consideration  to  pay 
a  debt  to  a  third  person,  the  new  promisor  is 
the  principal  debtor,  so  that  any  agreement 
between  the  second  promisor  and  the  original 
promisee  prejudicial  to  the  original  promisor 
discharges  the  latter. — Fanning  v.  Murphy 
(Wis.)  1056. 

*No  valid  extension  of  time  of  payment  of  a 
dd)t  at  the  request  of  the  principal,  without 
the  consent  of  the  surety,  discharges  the  latter. 
—Fanning  v.  Murphy  (Wis.)  105& 
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tt  to  essential  to  the  valid  extension  of  a 

debt  Ko  as  to  relieve  a  surety  that  the  transac- 
tion be  binding,  and  the  extension  muat  be  for 
a  definite  period,  and  based  on  a  real  considera- 
tion.— Fanning  v.  Murphy  (Wis.)  1056. 

A  mere  request  for  the  extension  of  a  debt 
at  the  contract  rate  of  interest,  and  consent 
thereto,  held  not  to  constitute  a  binding  contract 
for  an  extension. — Fanning  v.  Murphy  (Wis.) 
1050. 

Sureties  for  the  perfoi-mance  of  a  contract 
providing  for  several  days'  delay  in  making 
paymente  to  the  principal  contractor  held  not 
discharged.- — Eestem  Ry.  Oo.  of  Mianesota  t. 
Tnteur  (Wis.)  1067. 

I  2>   KemedlcR  of  oreditova. 

On  an  issue  as  to  whether  a  judgment  creditor 
purchasing  at  execution  sale  had  exercised  due 
diligence  in  preserving  the  security  acquired  by 
the  sale,  so  as  to  hold  the  debtor  surety,  held 
that  the  question  was  one  for  the  jury.— Magoey 
T.  Roberts  (Iowa)  430. 

•A  judgment  for  the  principal  on  an  official 
bond  when  sued  for  an  all^:ed  wrongful  act 
may  be  relied  on  by  the  surety  when  sued  on 
the  bond  for  the  same  act. — Stevens  r.  GarToll 
(Iowa)  653. 

I  3.    Bljcbta  and  remedies  of  snrety. 

*After  default,  one  of  several  suretira  may 
pay  off  the  debt  for  hto  protection,  and  enforce 
hin  right  of  contribution. — Fanning  v.  Murphy 

(Wis.)  1056. 

•After  the  maturity  of  a  debt  for  the  pay- 
ment of  which  there  U  a  principal  and  sureties, 
one  of  the  latter  may  pay  oft  the  same,  and 
enforce  hto  right  of  subrogation. — ^Fanning 
Murphy  (Wis.)  105G. 

If  a  surety  for  his  protection  pays  off  the 
debt  for  which  he  is  liable  in  the  form  of  a 
purchase,  taking  an  asslgninent  of  the  securities 
to  protect  his  rights  of  subrogation  and  con- 
tribution, the  transaction  amounts  to  a  pay- 
ment as  to  such  rights. — ^Fanning  T.  Hurphy 
(Wis.)  1056. 

Where  a  debt  to  in  default,  and  the  surety 
pays  the  same  for  hto  own  protection,  such 
payment  is  compulsory,  so  as'  to  preserve  his 
rights  against  hto  co-surety,! — Fanning  y.  Murphy 
(Wis.)  1050. 

*It  to  essential  to  the  preserration  of  a 

surety's  rights  against  hia  co-surety  that  he 
should  pay  the  indcbtoduess  under  computoion. 
— Fanning  v.  Murphy  (Wis.)  1056. 

PRIORITIES. 

Between  laborer's  lien  and  other  rightly  see 

"Master  and  Servant,"  S  !• 
Of  mortgages,  see  "Mortgages."  f  2. 

PRIVATE  ROADS. 

Rights  of  way,  see  "EJasementa.'' 

PRIVILEGED  COMMUNICATIONS. 

DefamatoiT  communications,  see  "Tjibel  and 

Slander,*''  «  2. 
Disclosure  by  witness,  see  "Witnesses,"  (S  li  2. 

PRIVITY. 

Admlssiona  by  privies,  see  "Evidence,'*  S  6. 

PROBABLE  CAUSE. 

For  prosecution,  see  ''Malicious  Prosecution," 
S  1* 


PROBATE. 

Of  will,  see  "Wills."  «  5. 

PROCEEDS. 

Of  homestead,  see  "Homestead,"  |  1. 

PROCESS. 

Amendment   of   as  affecting  limitatifms,  tn 

"Limitation  of  Actitms."  |  2. 
Amount  of  recovery  by  doault  as  affected  bj 
indorsement  on  summons,  see  "Judgment. 
8  4, 

Effect  of  appearance,  see  "AppearanM." 
Presumptions  on  appeal  or  writ  of  error  as  to 

process,  see  "Appeal  and  Error,"  t  12. 
Proof  of  service  before  taking  deuult  jnde- 

ment,  see  "Judgmoit,"  |  4. 
Want  of  or  defect  in  as  ground  Ux  aXUA  od 

judgment,  see  "Judgment,"  f  8. 

In  particular  actUms  or  proceedingi. 

See  "Divorce."  |  8. 

Partioular  forma  ofwrtt*  or  other  proem. 

See  "Arrest":  "Execution";  "OarntohmeBi**; 
"Injunction'';  "Mandamus":  **QaQ  Va- 
ranto" ;  "Replevin," 

jj  1.  BerHoe. 

Service  b^  publication,  under  Code.  H 

held  insufficient  to  confer  jurisdictioo.— 
Uaar,  Scott  &  Co.  v.  Taylor  (Iowa)  12j. 

Where  process  to  returned  as  served  on  two  if- 

Cendants,  evidence  that  notice  was  ne\'er  Krni 
on  one  of  the  defendants  is  admlssibte  to  rii'>r 
the  falsity  of  the  return  an  a  whole. — ^Bnrk  t. 
Hawley  &  Hoops  (Iowa)  688. 

•Code,  S  65  (Cobbey's  Ann.  St.  1903,  S  W''. 
providing  that,  where  an  action  is  rifhtli 
brought  in  any  county  according  to  provision 
of  title  4,  a  sunmions  shall  be  lasu&l  to  an; 
other  county  against  any  one  of  the  defMidani'. 
applies  to  nonresidents. — Adair  County  Back 
V.  Forrey  (Neb.)  714. 

*Wfaere  an  action  is  rightly  brought  in  anj 
county,  a  summons  may  be  ispued  to  any  ott-r 
r>ounty  against  one  or  more  defendants,  and 
a  nonrwident  who  may  be  found  therein  is 
liable  to  service  as  a  resident. — ^Adair  Couoty 
Itank  V.  Forrey  (Neb.)  714. 

*An  afBdavit  of  swrice  held  to  snflli-ieDti; 
show  that  the  affiant  knew  the  ueraons  tmf^l 
to  be  the  same  persons  mentioned  'in  the  tm- 
inons"  an  defuidants,  as  required  by  Her.  ^'t 
18!>8,  S  2642.— Schmidt  v.  Hofrmann  (Wis.)  44 

Omission   of  certain   words  of  descrir'.'*'" 
of  parties  ilefendaut  in  an  affidavit  of  serr.-f 
lield  immaterial. — Schmidt  v.  Hoffmann 
44. 

I  X.   D^eets,    objectloas,   wad  awai* 
Ment. 

'Nvhere  a  mtotake  to  made  In  the  date  of  ■ 

return  and  answer  days  of  a  summons,  the  ssv 
may  be  amended  by  Uie  district  court. — Barter 
Co.  V.  Central  West  Inv.  Co.  (Neb.)  »S5. 

Service  having  been  in  fact  made,  the  conf. 
had  jurisdiction,  after  judgment,  to  atneBi 
the  defective  record  of  proof  of  service  to  con- 
fnrm  to  the  facts. — Schmidt  Hoffmann  tWif.) 
44. 

Where  service  was  in  fact' had  on  defendinis 
the  court  acquired  jurisdiction  to  render  t 
valid  judgment,  though  the  record  proof  "f 
service  was  Insuffldent. — Schmidt  T.  Huffuiaoj 

(Wis.)  44. 
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Though  service  of  summoiu  b  mads  Iv  & 
private  persoo,  held  he  may  amend  Ub  return. 
— ^Finrt  Nat  Bank  t.  KromerCWIs.)  823. 

*After  Jadgment  haa  been  atrlcAen  from  the 
record  for  insnfficl«ic7  of  the  retam  of  service 
<tf  the  summona,  held  the  return  may  be  amrad> 
ed  withont  notice  to  defendant. — ^Firat  Nat. 
Bank  v.  Kromer  (Wia.)  823. 

PROMISSORY  NOTES. 

See  "BUls  and  Notes." 

PROMOTERS. 

Of  corporation,  aee  "OorpoTationa,**  {  1. 

PROOF. 

Of  loos  Inaured  against,  aee  "Insorance,"  |  10. 
Of  aeniee  of  proceaa,  see  "Proceaa,"  |  1. 

PROPERTY. 

Adverse  possooatoD,  sea  **AdTerse  PoaocaaiOTi." 
Conatitational  gnarandes  of  rights  of  property, 

Bee  "Constitutional  Law,"  S'  & 
Dedication  to  public  ose,  see  "Dedlcation." 
Protection  of  rights  of  property  by  injunction. 

see  "Injunction,"  |  2. 
Taking  for  public  ose,  sea  "Bmlnent  Domain." 

Partioulartve^  of  property. 

Bee  "Animals" ;  "Crops" ;  "Fixtures" :  "Intoxi- 
cating Liquors,"  |  6;  "Lo^  and  Logging" : 
"Mines  and  Hinamls";  ''Trade-Uarb  and 
Trade-Names." 

PROSTITUTION. 

See  "DIaoiderly  House." 

PROTEST. 

Agalnrt  tax,  aee  "Taxation,''  I  5. 

PROVINCE  OF  COURT  AND  JURY. 

In  criminal  prosecutimia,  see  "Orlmhial  law," 
121. 

PROXIMATE  CAUSE. 

Of  inJurlCB  to  passenger,  see  "Carriers,"  |  8. 

Of  injury,  see  "Negligence,"  8  2. 
Of  injury  to  servant,  see  "Maat»  and  Serv- 
ant," S  2. 

Special  interrogatories  and  findings  aa  to,  see 
^■Trial,"  |  11. 

PUBLICATION. 

Of  delinquent  tax  list,  see  'TTaxation,"  |  7. 
Of  notice  to  redeem  a<m  tax  aale,  see  'Taxa- 
tion/' {  8. 
Serrice  of  process,  sea  "Process,"  i  1. 

PUBLIC  BUILDINGS. 

Oranta  of  lands  for,  see  "Public  Landa,"  f  1. 

PUBLIC  DEBT. 

See  "Municipal  Corporations,"  }  9. 

PUBLIC  IMPROVEMENTS. 

By_  municipalities,  asa   "Municipal  Oorpora- 


Uons,"  f 

106N.W.— 77 


PUBLIC  LANDS. 

Adverse  possession  of,  see  "Adverse  Posses- 
sion," S  1- 

Descent  of  timber  culture  lands,  see  "Descent 

and  Distribution,"  Sl  1,  8. 
Legislative_power  to  determine  manner  of  ose 

o7.  aee  "Gonatltutlonal  Law,"  |  2. 
Mineral  lands,  aae  "Mines  and  Minsrals."  I  1. 

fi  1.  Svmr  mnd  disposal  vt  lands  of 
United  State*. 

Where  plaintiff  liad  settled  on  public  lands, 
and  had  applied  to  enter  the  land  under  the 
homest^id  laws  as  against  a  treaiuisser,  he  had 
an  inchoata  interest  In  timber  growing  on  the 
land. — Shea  t.  Gloquet  Lumber  Co.  (Minn.) 
6S2. 

*UntIl  title  to  pobllc  land  pa»M  fnmi  tibe 
United  States  to  a  homestead  claimant,  the 
Land  Department  has  exclusive  jurisdiction 
of  the  question  of  title. — Healey  v.  Forman 
(N.  D.)  233. 

It  is  the  province  of  the  Legislature  alMie 
to  determine  the  manner  In  which  lands  granted 
by  Ccsigress  to  the  state  for  miblic  buildings 
be  disposed  of.— State  v.  Budge  (N.  D.) 

The  disposition  of  lands  granted  by  Congress 
to  the  state  for  public  buildings  is  ezcIiiBively 
with  the  Legislature,  and  Its  action  in  such 
matters  Is  final  unless  constitutional  ^vision 
is  violated. — State  v.  Badge  (N.  D.)  724. 

The  erection  of  a  residence  for  the  Governor 
at  the  capital  Is  within  the  purposes  of  the 
grant  of  land  by  Congress  to  the  state  for 
public  buildings  at  the  capital,  under  Enabling 
Act  (25  Stat.  681,  c  180)  f  17.— State  v. 
Budge  (N.  D.)  724. 

The  ouly  interest  in  government  land  that  the 
United  States  can  convey  by  patent  under  the 
timber  culture  act  is  an  estate  free  from  all 
involuntary  liens  and  debts  of  the  patentee  ctm- 
tracted  pnor  to  the  issuance  of  the  final  certifi- 
cate.—donld  V.  Tucker  (S.  D.)  624. 

Where  a  timber  culture  entiyman  dies  before 
receiving  a  patent,  and  leaves  no  heirs,  the  land 
is  open  for  occopancy. — Gonld  t.  Taekw  D.) 
G24. 

PUBLIC  POLICY. 

A.ffecting  validity  of  by-laws  of  mutual  benefit 
insurance  association,  aee  "Insurance,"  S  16. 
d.ffMttng  validity  of  contract,  aee  "Contracta," 

PUBLIC  SCHOOLS. 

See  "Sckoob  and  School  Districts,"  |  1. 

PUBLIC  USE. 

Dedication  of  property,  see  *T>edication." 
Taking  property  for  public  uae,  see  "Eminent 
Domain." 

PUNISHMENT. 

"  9  1- 

unction,  aee  "Injunction," 


For  rape,  aee  "Rape,"  {  1. 
For  violation  of  inj 
18. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 
To  recover  money  parted  with  on  faith  of 
lawful  contract,  see  "<}<nitracta,"  {  1. 
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QUASHING. 

iDdlctmoit  or  infonoatioii,  we  "Indictment  and 
Infonnation."  i  6. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  'Trial,"  9  S- 
Iq  criminal  prosecutions,  see  "Criminal  Law," 
S  tSl ;  "Homicide,"  |  4, 

QUIETING  TITLE 

Judgment  in  action  to  quiet  title  as  t>ar  to  sab- 
sequent  proceeding,  see  "Jud^ent,"  {  0. 

Proceedings  in  lower  court  alter  remand  b; 
aK>enate  court,  see  "Appeal  and  Orror*"  i  18. 

Proof  of  mdrtgage  in  action  to  qntet  title,  aee 
"Mortgages,^  S  2. 

Reversal  on  appeal  or  writ  of  error  in  action  to 
determine  adverse  claims,  see  "Appeal  and 
Error,"  g  18. 

Snfflciency  of  evidence  of  validity  of  deed  fat 
suit  for,  aee  "Deeds,"  {  3. 

I  1.   Prooeedinas  and  reliedC. 

*Fact8  considered,  and  held  that  an  action  to 
quiet  tide  and  for  possession  o£  land  was  barred 
by  laches, — Woodward  v.  Barr  (Iowa)  207. 

In  actions  to  determine  adverse  claims,  the 
adjudication  should  dispose  of  the  conflicting 
claim  arisinff  under  the  pleading  at  the  date  <» 
the  judgment— Brown  t.  Hodgson  (N.  D.)  ML 

QUO  WARRANTO. 

Remedy  by  certiorari  and  quo  warranto  distin- 
guished, see  "Certioiari."  %  1. 

I  1.   Juladiotlttn,  pTOOMdlBCB,  and 

llaf. 

♦Quo  warranto  to  test  the  validity  of  the 
organization  of  a  school  district  held  not  barred 
by  limitations. — State  v.  Alexander  (Iowa) 
1021. 

An  order  granting  leave  to  bring  quo  war- 
ranto to  test  the  legality  of  the  incorporation 
of  a  school  district  is  not  subject  to  collateral 
attack.~SUte  T.  Alexander  (Iowa)  1(XSL 

RAILROADS. 

See  "Street  Raibroads." 

AetiMi  in  justice's  court  for  Injuries  to  ani- 
mals caused  by  operation  of,  see  "Justices  of 
the  Pea-.-e,"  g  3. 

Adverse  possession  of  land  granted  railroad, 
see  "Adverse  Possession,"  i  1. 

Amendment  of  pleading  in  mandamus  to  compel 
construction  of  crossing,  see  "Pleadiu,"  S  6< 

As  ^ployers,  see  "Master  and  Servant. 

Carriage  of  goods  and  passengers,  see  "Car- 
riers?' 

Exercise  of  power  of  eminent  domain  by,  see 
"Eminent  Donnaln,"  8S  3.  4. 

Instructions  in  general  in  acti<mB  by  or 
against,  see  "Trial,"  S  10. 

Liability  for  injuries  by  flowage,  see  "Waters 
and  Water  Courses,"  |  2. 

Measure  of  damages  for  breach  of  contract  to 
handle  railroad's  freight,  see  "Damages,"  §  1. 

Objections  for  purpose  of  review  in  manda- 
mus to  compel  railroad  to  construct  cross- 
ings, see  "Appeal  and  Error,"  |  4. 

Opinion  evidence  in  actions  by  or  against,  see 
^'Evidence,"  §  11. 

Taxation  of,  see  "Taxation,"  {  1. 

8  1.  Conatrvetloa,  ■  auUjatanmnea,  and 

Code,  f  2022.  held  to  contemplate  such  a 
crossing  over  ntUrosd  track  separating  a  tract 


of  land  as  shall  connect  the  several  parts,  with- 
out reciuiring  owner  to  go  to  public  highway. 
— Herrstrom  t.  Newton  ft  N.  W.  B.  Ca  Qowa) 
430. 

In  mandamus  to  compel  railroad  to  conatnict 

pnvate  crossing,  where  defendant  claimed  tliat 
bridge  in  highway  which  it  had  constructed  com- 
plied with  Code,  I  2022,  instruction  held  to  prm- 
erly  state  issue. — Herrstrom  v.  Newton  &  N.  W. 
R.  Oo.  <Iowa)  436. 

In  mandamus  to  compel  railroad  to  conatmct 
private  crossing,  where  defendant  claimed  that 
brjdge  in  highway  which  it  had  constructed  com- 
plied with  Cod&  {  2022,  burden  of  moot  Meld 
to  be  on  defendant — Herrstrom  t.  Newtmi  ft 
N.  W.  R.  Co.  (Iowa)  436. 

In  mandamus  to  compel  railroad  to  conatmct 
private  crossing,  where  defendant  claimed  that 
bridge  in  highway  which  it  had  cpnstmcted 
complied  with  Code,  8  2022,  failure  to  tell  joiy 
in  instruction  what  would  be  a  sufficient  assent 
held  not  CTTOneouB. — Herxstrom  t.  Newton  &  N. 
W.  B.  Co.  (Iowa)  436. 

In  masdamoB  to  compel  railroad  to  convtract 
private  croesing,  wh»e  defendant  claimed  that 

bridge  in  highway  which  it  had  conatmcted 
complied  with  Code,  8  2022,  evidence  as  to 
whether  plaintiff  agreed  to  acc^t  the  bridge 
over  the  public  highway  in  lieu  of  a  inivate 
crossing  held  to  no  more  than  raise  an  issue 
for  the  jury. — Herrstrom  t.  Newton  ft  N.  VH. 
B.  Co.  dm)  436. 

In  mandamus  to  compel  railroad  to  eonstmct 
private  crossing,  where  defendant  claimed  tiiat 
bridge  in  highway  which  it  had  constructed 
complied  with  Code,  8  2022,  whether  a  grade 
crossing  at  a  certain  point  would  be  practicable, 
and  afford  an  adequate  means  of  passing  from 
one  portion  of  plaintiff's  farm  to  the  other,  htid 
a  question  for  the  jury. — Herrstrom  v.  Newtim 
&  N.  W.  R.  Oo.  (Iowa)  436. 

In  mandamus  to  compel  railroad  to  construct 
private  crossing,  where  defendant  claimed  tlut 
bridge  in  highway  which  it  had  conatmcted 
complied  with  Code,  8  ^22,  the  fact  that  the 
cost  of  an  overhead  crossing  would  greatiy  ex- 
ceed the  benefits  to  be  derived  by  plaintiff  Md 
not  a  defense. — Herrstrom  t.  Newton  ft  M.  W. 
R.  Co.  (Iowa)  486. 

Under  Cod^  S  2022,  where  a  grade  i  iiiwim, 
would  be  impracticable  as  an  adequate  means 

of  crossing  from  one  portion  of  the  farm  to  the 
other,  but  an  overhead  crossing  would  be  ade- 
quate, the  overhead  crossing  must  be  adopted, 
even  though  at  considerable  expense  to  the  nUl- 
road  company. — Herrstrom  t.  Newton  ft  N.  W. 
R.  Co.  (Iowa)  436. 

In  mandamuB  to  compel  railroad  to  conatmct 

private  crossing,  where  defendant  claimed  that 
bridge  in  highway  which  it  had  constmcted 
complied  with  Code.  8  2022,  certain  anawers 
attempting  to  Bet  up  estoppel  held 
striclEeD  oat  m  view  of  section  2054. — Hcr^ 
Strom  V.  Newt<M)  ft  N.  W.  R.  Co.  (Iowa)  43G. 

Subcontractor  for  construction  of  railroad 
held  entitled  to  recover  amount  certified  to  be 
due  him,  although  he  did  not  perform  the  con- 
tract as  originally  contemplated. — W.  O.  John- 
son ft  Sons  V.  Dea  Bloinea,  L  F.  ft  N.  Br.  Oa- 
(Iowa)  509.  . 

8  2.  IndebtednesB,  seowltiea,  liaoaa,  mmA 

mortKaxea. 

Where  a  railroad  was  indebted  to  th«  princi- 
pal debtor  on  institution  of  a  snit  to  enfora 
a  sut>contractor*a  lien,  it  was  Immaterial  whetb- 
er  or  not  the  subcontractor  had  served  nocioa 
on  the  railroad. — W.  O.  Johnson  ft  Bona  v. 
Des  Moines,  I.  F.  ft  N.  B7.  OOb  (lovm)  600. 
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I  3.  Op«>milo&— lajaries  to  IloeiiMU  or 
tvoNMUMn  u  KOBOval. 

*A  rallroaa  A«M  not  liable  for  injuries  remlt- 
iug  from  ewitchinr  operations  to  a  child  stay- 
ing in  Its  yards.— Hamilton  v.  Detroit,  G.  H.  & 

M.  Ry,  Co.  (Mich.)  82. 

I  4.    Aooldents  at  orossincs. 

*Id  an  actioD  for  death  at  a  railroad  crossing, 
the  burden  is  not  on  defendant  to  show  plain- 
tifTs  lotestate  ruilty  of  contributory  n^ligence. 
— Rietveld  t.  Wabash  R.  Co.  (Iowa)  515. 

In  action  for  death  at  a  railroad  crossing, 
an  fnntruction  Acid  erroneous  as  announcing 
the  rule  of  comparative  negligenoeu — ^Rietveld 
V.  Wabash  R.  Co.  (Iowa)  515. 

Id  an  action  for  death  at  a  railroad  crossing, 
held  that  a  requested  instruction  as  to  the 
presumption  of  due  care  on  the  part  of  deceased 
abonld  have  been  given. — Rietveld  T.  Wabash 
B.  Co.  (Iowa)  515. 

*A  person  injured  while  attempting  to  cross  a 
railroad  track  hel4  guilty  of  contribvtoiy  negli* 
gence. — Storrs  v.  Grand  Trunk  WMtmn  By.  Co. 

(Micb.)  7G4. 

'Striking  a  caboose  standing  In  the  street 
with  an  engine  and  backing  it  across  a  side- 
walk without  any  warning  hclA  negligence. — 
Davis  T.  Michigan  Cent  R.  Co.  (Mich.)  877. 

Whe^r  pedestrian  atopplng  tm  sidewalk 
where  railroad  track  crossed  it  while  caboose 
was  standing  near  by  was  guilty  of  contributory 
negligence  held  for  toe  Jury. — Imvia  t.  MieblgaD 

Cent  R.  Co.  (Mich.)  877. 

•Decedent  killed  at  crossing  Md  _^ilty  of 
contributory  negligence.- — Carlson  v.  Chicago  & 
N.  W.  By.  Co.  (Minn.)  555. 

*The  presnmptlon'that  one  who  was  killed  at 
a  railroad  crossing  looked  and  listened  is  de- 
stroyed where  plaintiff  introduces  direct  ovi- 
dence  as  to  what  occurred,  and  it  appears  that 
if  deceased  had  looked  and  listened  he  must  have 
seen  and  heard  the  approaching  tirain. — Carlson 
V.  Caiicago  &  N.  W.  Ry.  Co.  (Minn.)  555. 

*Negligence  of  defendant's  employes  In  failing 
to  signal  at  a  crossing  Jield  no  excuse  for  neg- 
ligence on  thepart  of  the  person  about  to  cross. 
— Carlson  v.  Oiicago  &  N.  W.  Ry.  Oo.  (Minn.) 
555. 

*Ttuit  a  train  which  collided  with  a  traveler 
at  a  crossing  was  an  extn  did  not  relieve  either 
party  to  the  collision  from  the  exercise  of  due 
care. — Carlson  t,  Chicago  &  N.  W.  Rr.  Oo. 
(Minn.)  65S. 

I  B.    ^—  Ininrias  to  animals  on  or  noar 
tracks. 

Under  the  evidence  Jield  that  the  questloo  of 
contributory  negligence  of  a  shipper  whose  team 
was  struck  by  a  train  at  a  depot  was  for  the 
jury. — ^Bankman  T.  Pere  Marquette  B.  Co- 
(Mich.)  154. 

*In  an  action  against  a  railroad  company, 
under  Rev.  BL  1888,  f  1810,  for  injuries  to  a 
horse  on  the  track,  an  instruction  not  submit- 
ting the  question  of  contributory  n^IIgence  held 
erroneous. — Habenicht  t.  Ohicago,  St  P.,  M.  & 
O.  By.  Go.  (Wis.)  QIO. 

*Where  a  horse  went  upon  the  track  a  few 
rods  south  of  a  station  building.  It  could  not  be 
said  as  a  matter  of  law  that  such  point  was  a 

S>rtion  of  the  station  grounds. — Habenicht  v. 
hicago,  St  P.|  M.  &  (5.  By.  Oo.  (Wis.)  910. 

16.    Fires. 

In  an  action  against  a  railroad  company  for 
injuries  alleged  to  have  been  sustained  by 
iriaintlff  In  a  prairie  fire  alleged  to  have  been 
■St  thioagh  aaf«idaiit*a  negligence,  evidence 


held  sufBdent  to  sspnort  a  Terdict  for  plain- 
tiff.—Union  Pae.  B.  Go.  t.  Fickenscher  (Neb.) 

RAPE. 

Contradiction  of  witness  In  prosecution  for,  see 

"Witnesses,"  S  S< 
Conviction  of  oSenM  included  In  diarge.  see 

"Indictment  and  Infumatlon,"  |  8. 
Declarations  ta  erldenos,  saa  "Criminal  Imw" 

{  11. 

Evidence  of  other  oiEenae^  see  ''Criminal  Law," 
8  8.  V-™—. 

Examination  of  witnesses  in  prosecution  for,  see 

"Witnessee,"  ||  3,  4. 
Harmless  error,  see  "Criminal  Law,"  9  29. 

I  1*    Proseoatlom  and  pnnlahment. 

*The  discretion  of  the  trial  court  in  senten- 
cing to  life  imprisonment  one  convicted  of  rape 
on  a  child  eight  years  at  age  will  not  be  inter- 
fered with  on  appeaL — State  t.  Andrews  (Iowa) 
215. 

*In  a  prosecntioD  tm  statutory  n^t,  ooss- 
plalnta  of  prosecutrix  held  admlsBlble. — Stata  t. 
Andrews  (Iowa)  215. 

*0n  a  trial  for  rape,  a  statement  of  a  witness 
as  to  what  prosecntrix  said  shortly  after  the 
alleged  offense  JksM  admissible.— SUte  t.  Barkiey 

(Iowa)  606. 

*0n  a  trial  for  rape,  It  is  «rror  to  permit  a 
witness  to  state  that  the  prosecutrix  had  said 
that  accused  had  torn  Ji^  etothes. — Stats  t. 
Borkldgr  (Iowa)  500. 

Evidence  on  a  trial  (or  rape  keU  to  jnstlfy  a 
conviction  for  assault  with  intent  to  rape^ 
State  T.  BartEley  (Iowa)  006. 

On  a  trial  for  rape,  tiie  reCosal  to  snbmlt  the 
issue  whether  accused  was  goilty  of  assanlt  and 
battery  Jield  error.^8tate  t.  BarUey  (Iowa) 

500. 

RATIFICATION. 

Of  act  of  agent,  see  "Prindpal  and  Agwt,"  |  8. 
Of  acts  at  corporate  officers  or  agentt,  tee 

"Corporations,^  <  4. 
Of  contract  of  broker,  see  "Brokers,"  ft  4. 
Of  contracts  of  municipality,  see  "Monlcipal 

Gcwporatlons,"  1  4. 
Of  fraudulent  sale,  see  "Sales,"  |  1. 

REAL  ACTIONS. 

See  "Bjectment.** 

REAL  ESTATE  AGENTS. 

See  ^'Brokers." 


Evidence, 


REBUTTAL 

•Trial,"  {  8. 

RECEIVERS. 


Maodamus  to  compel  vacation  of, order  ap- 
pointing, see  "Mandamus,"  {  1. 

Motions  relating  to  pleading  In  proceeding  to 
establish  claim  against  receivership,  see 
"Pleading  "  {  7. 

Of  corporatiMis,  see  "Corporations^"  i  S. 


f  1.   Appointment!  ttmalifleatlon, 

tennre. 

Where  a  receiver  has  accounted  for  all  the 
property  of  the  estate  and  has  reduced  it  to 
caw,  there  is  no  occasion  for  his  removal  for 
mlacondnet — Jordan  t.  Blectrical  Snmly  Oil. 
(Iowa)  leo. 


■Foimt  anaoteted.  Sm  srlMmi. 


Digitized  by 


Google 


I  2.  Title  to  and  poisesilam  of  property. 
Goods  is  hands  of  receiver  of  buyer  fraudu- 
lently inducing  sale  held  recoverable  by  seller 
acting  promptly. — Seeley  t.  Seel  ej-II owe- LeVan 
Go.  (Iowa)  3S0. 

I  3.  Manmsenent   and    disposition  of 

property. 

♦A  receiviei-  may  deposit  the  fnnda  of  an 
iaBolvent  estate  coming  into  his  bandi  in  a 
bank  of  good  etanding. — State  T.  Gozning  State 
SaT.  Bank  aowa)  1B&. 

*A  Teceiver,  in  detumining  the  charactw  of 
a  bank  In  wliicli  he  is  aboat  to  deposit  foods 

of  the  receivership,  most  exercise  that  degree 
of  prudence  ordinurily  exercised  by  reasonably 
cantioua  men. — State  v.  Coroiog  State  Sar. 
Bank  Oowa)  159. 

That  a  baok  was  a  creditor  of  an  insolvent 
estate  did  not  render  a  deposit  by  the  receiver 
of  funds  of  the  receivership  in  soch  baok 
wTDngfoL— State  t.  Oomlng  State  Bar.  Bank 


RECITALS. 


Bffleet  of  zedtabi  In 
EWoa^  sec  '"Ajppeal  ud 


Aa  shoiriiic  tf^  t»  feattr  agreed  to  be  con- 
Teyed,  see  **Vendor  and  Porchaser  *'  {  4. 

Of  school  district  meetings,  see   "Schpols  and 

School  DiHtricta,"  §  1. 
Parol  or  extrinsic  evidence  affecting,  see  "Eyl- 

denee,"  §  10. 

Of  Judicial  proceediTtge. 

Abstract  for  pmpoae  of  tertsw,  aee  "Aj/i^  and 

Error,"  9  6. 

Tranecript  on  appeal  or  writ  of  error,  see 
JAgjaa  and  Error,"  {  7;  'XMmhial  Law," 

8ea*'AHlgBmMtefotBenriltofOx«dtton,**|  1. 
OooTeyanoee  in  fraud  of  credltoca,  «•»  *^BVaiid- 
ul«at  Oonveyances,"  i  1« 

REDEMPTION. 

Fran  tax  eales,  see  "Taxation."  {  8* 

REFERENCE. 

Jodgment  on  report  of  referee,  see  "Judgment," 

§§  5,  6. 

Review  of  fiodingi  o£  tefane,  aee  "Amal  and 

Error."  §  14. 

S  1.   Referees  and  prooeedlnca. 

A  referee  appointed  to  hear,  try,  and  deter- 
mine the  issues  in  an  action,  held  without  juris- 
diction to 'review  an  order  of  the  court  denying 
defendant's  motion  to  dismiss  the  complaint 
becaoSfl  of  the  refusal  of  plaiotiCE's  attorney 
to  answer  questions  in  a  preliminary  examina- 
tion as  an  adverse  witness. — ^Eastern  Bj.  0(k 
of  Minnesota  v.  Tuteur  ("Wis.)  1067. 

REFORMATION  OF  INSTRUMENTS. 

See  "Oano^latian  liittnimB&tB.*' 
Ijimitattim  oi  actlea  In  general,  aee  **UiBtotiBn 
of  Actlow^**  I  1. 


•  Mat  awMtatoi. 


>tw    IT  leaning,     8  o, 

i   1.    Right  of  action  and  defenses. 

Courts  may  reform  a  lease  made  by  a  dty 
pursuant  to  a  resolution  of  the  comrooD 
council. — Bronk  v.  Stiiudurd  Mfg.  Oo.  (Mich.) 
33.  *  V— 

S  2.    Proceedings  and  relief. 

*In  an  action  to  reform  a  written  contract, 
the  evidence  held  hot  to  justify  the  reforma- 
tion.— Wilcox  &  Kostelecky  t.  Sweeter  (lows) 

392. 

*A  right  of  action  to  reform  a  deed  for  mis- 
take arises  immediately  on  the  discovery  of  tits 
mistake. — Garst  t.  Brutsche  (Iowa)  452. 

Id  an  action  to  reform  a  leaa«,  JbeW  that 

glalntttt  vas  not  barred  br  laiifcua.  Dioak  t. 
tandard  Mfg.  Oo.  (HkfaJ  88. 

In  an  action  to  reform  n  lease  by  striking 

ont  certain  words  therein,  evidence  reviewed, 
and  held  suQicient  to  show  that  the  worda 
comidained  of  were  inserted  through  a  mistake 
of  tb»  a^Teinr.— Bxwik  t.  Standaid  Mlg.  Gh 

REFRESHING  MEMORY. 

Sea  •mBMsa,"  |i  8. 4. 

RERISTERS  OF  DEEDS. 

Laws  1905,  p.  292,  c.  47.  providing  that  tbs 
election  for  register  of  deeds,  which  nnder  die 
existing  act  would  take  place  in  1905,  sboold 
be  held  in  the  year  1906,  tjiereby  extending  the 
terms  of  resisters  of  deeds  holding  office  for 
one  year,  heU  nnoonatltntloHaL— 8tat»  t.  Flaa- 
ters  (Nebw)  IMS;  Same  t.  OflU  (Nab.)  IM 

REGISTRATION. 

See  "Anlgnmants  for  Benefit  of  Grediton,"  |  L 

REHEARING. 

See'VewTrlaL*' 

REINCORPORATION. 

See  "Oorporationa,"  $  6. 

RELEASE. 

See  **Aecofd  and  Satisfaction";  "OaupieoiBa 

and  Settlement";  "Payment." 

Of  particuJar  dosses  ttf  rights  and  ZioMIttCes. 

See  "Mortgages,"  §  4. 

Obligation  of  surety,  see  "Principal  and  Sure- 

tar?  1 1.  ■ 

RELEVANCY, 

Of  evidence  In  civil  actions,  see  "Evidence."  I  3. 
Of  evidence  tn  criminal  proaecntlonBk  "Ckim- 
inal  U*^"  1  7. 

RELIGIOUS  SOCIETIES. 

Exemption  from  taxation,  see  "Taxation,**  {  1. 

Under  Rev.  "St  1898,  fi  1990,  meeting  of 
church  MCletr  Md  a  "stated"  meeting,  at 
wbidi  notice  ef  fneorporatloii  of  the  cfaorcb 
mtety  Qoold  lAirfti]^  be  glTw^-apirftaal  * 
Fhfloa^lsal  '£vmfi9  t.  T&weBt  (Inn^  lon. 
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Act  of  minority  faetkm  In  religiona  auoda- 

tloa  In  Incorporating  the  aisocintioD  without 
the  concurrence  of  the  majori^  Md  not  fr«udu- 
lent— Spiritual  &  PhUoKphical  Temple  t. 
Vincent  (Wis.)  1020. 

Under  Bev.  St  1888,  {  1991,  the  nibatltn- 
tkm  of  a  corporation  for  a  previonsly  exiatiDs 
religtona  society  held  complete  on  the  recording 
of  the  certificate  of  incorporation. — Spiritual 
&  PhiloMipUcal  Temple  t.  Vincent  (Wis.)  1026. 

The  statute  providing  for  the  incorporation 
of  religious  societies  does  not  require  the  cor- 
jMration  to  bear  precisely  the  same  name  as 
was  borne  by  the  nnlnoorporated  aoclety. — 
Spiritual  &  FhUoBopUcal  Temple  T.  Vincent 
(Wia.)  10Q& 

REMAINDERS. 

Otantlon  by  will,  am  "WUls."  |  & 

REMAND. 

Of  cause  on  api>eal  or  writ  of  flnor,  am  "Ap- 
peal and  Brr<»>."  {  18. 

REMEDY  AT  LAW. 

Bffect  of  adequacy  of  ordinary  leital  remedy  on 
right  to  mandamus,  see  "MandumiB,*'!  1. 

Bffect  on  Jurisdiction  of  eqnl^,  Mt  "Bqnlty," 
I  S;  "IiduncUon,"  f  1. 

REMOVAL 

Of  recdrcr,  aee  "Receirers,**  i  1. 

REMOVAL  OF  CAUSES. 

Change  of  mne  or  place  of  trial*  no  "Vane," 

REMOVAL  OF  CLOUD. 

Bee  "Qnletlng  Title." 

RENEWAL 

Of  leaaa,  we  "Landlord  and  Taumt^"  |  S. 

RENT. 

See  "landlord  and  Tenant."  i  fl. 

REPAIRS. 

Promise  maiter  to  repair  machine  ma  af- 
fecting unnmptlon  of  riA  by  Mrrant,  nee 
"Bfa«t«r  and  Servant,"  (  S, 

REPEAL 

Of  autata,  aee  "Statutes,"  S  5. 

REPLEVIN. 

Instmotions  in  genoral  in  actions  of,  see 

"Trial,"  i  6. 
Opinion  evidence  in,  see  "Evidence,"  S  11< 
Tflbing  case  or  qnestloD  from  Jury,  see  "Trial," 

I  B. 

To  recover  mortgaged  diattels,  sat  "Chattel 
Mortgages."-}  3. 

I  1.  Blcht  of  aotloB  and  defeases. 

"An  action  for  the  possession  of  personalty 
mut  b»  bconght  wUle  dtttsndant  is  in  the  poe- 


sesslon  of  tbe  property.- 
(S.  D.)  748.    *^  *™ 


-LMigettwam  t.  Hustim 


*Rev.  St.  1808,  |  2T1&  JMd  not  to  pveclnde 
replevin  by  the  owner  of  property  against  the 

Surchaser  at  a  tax  sale  held  under  a  warrant 
Irected  against  a  third  person  and  wrongfully 
levied  on  the  property  In  question.— Wisconsin 
Oak  Lomber  Go.     Laursm  (Wis.)  906. 

{  S.   Prooeadlnn  for  tafcl»K  ud  i«d»> 
liTery  of  proportr* 

An  affidavit  for  a  writ  of  replevin,  stating,  as 
required  by  Rev.  St  1888,  I  2718,  that  the 
goods  replevied  had  "not  been  taken  for  a  tax, 
assesament,  or  Sne,"  Is  not  conclusive  of  the 
facts  BO  stated. — Wisconsin  Oak  Lomber  Go. 
V.  Lanrsen  (Wis.)  806. 

I  3.   Pleadiac  and  OTldenoe. 

In  an  action  for  the  possession  of  personalty, 
evidence  held  to  support  a  finding  that  ^e  action 
was  cmnmenced  before  defendant  had  di^osed  of 
the  in«perty. — ^Longwbeam  t.  Hnstcm  (S.  IX) 
748. 

In  an  action  for  daim  and  deliv«y  of  per- 
sonal property,  under  Rev.  St.  185^  c  128, 
plaintiff,  though  having  alleged  both  an  unlawful 
taking  and  an  unlawful  detention,  can  recover 
on  proof  of  unlawful  detention  only.— Miller 
V.  ^ckbartli  (Wto.)  811. 

REPLICATION. 

See  "Pleading,"  |  8. 

REPLY. 

See  "Pleading,"  |  8. 

REPORTER, 

Abeoice  of  official  reporter  fnm  trial,  aee 
•Trial,"  12. 

REPORTS. 

Of  bank  ^cers,  tee  "Bonks  and  BanMng,**  |  8. 

REPRESENTATIONS. 

Within  statute  of  frauds,  see  "Vrandu,  SUtute 
of,"  I  2. 

REQUESTS. 

For  instructions  In  civil  actions*  sas  Trial," 
<  9. 

RESCISSION. 

Cancellatkm  of  vrittm  instroment,  see  "Gan- 

cellatioa  of  Inatmments." 
Of  agreement  for  Insurance,  see  "Inanranoe,** 

Of  contract,  see  "Contracts."  SS  1>  8. 

Of  contract  for  exchange  of  proi>erty,  see  "Bz- 

change  of  Pronerty." 
Of  contract  for  sale  of  goods,  see  "Sales,"  8  8. 
Of  contract  for  sale  of  land,  ses  "Vendor  and 

Pudkuer/'  SI  1.  8. 

RES  GEST^ 

In  civil  actions,  see  '^Ovldrac^'*  J  8. 
In  criminal  prosecutions,  sse  "Criminal  IstWi" 
I  7. 


RESIDENCE. 


See  "Domicile." 
*  Votat  aanotatod.  ■••  syllatafc 
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RES  JUDICATA. 
RESTRAINT  OF  TRADE. 

TmstR  and  odier  combinationB,  see  '^lonop- 

OllM,"  {  1. 

RETIRING  PARTNERS. 

B«t  'Tartnenblp,"  1  4. 

RETURN. 

Of  famishment  process,  see  "Qarntshment,*' 
I  2. 

Of  lowsess  in  seD«ra1,  see  "Procett,"  i  1. 
Of  record  of  proceedings  for  inirpOM  at  review, 
we  "Appeal  and  Krror,"  |  t 

REVENUE 

Sm  *^raxation." 

REVERSIONS. 

Of  lenw,  Me  "Landlord  and  Tenant.'*  {  2. 

REVIEW. 

See  "Appeal  and  Error" :  "Certiorari" ;  "Crim- 
inal Law,"  SS  26-30;  "Justices  of  the  Peace," 
i  4. 

Bill  In  eQOitj,  see  "IDqultr."  t  < 

REVOCATION. 

Of  will,  eee  "Wills,"  {  4. 

RIGHT  OF  WAY. 

See  "Bawmenta." 

RIGHT  TO  OPEN  AND  CLOSE. 

See  "Trial*"  |  2. 

RIPARIAN  RIGHTS. 

See  *^atera  and  Water  Ooncsee,"  |  1. 

RISKS. 

Assamed  by  employ^,  see  "Master  and  Serrant,** 
ti  6,  7. 

Within  iusorance  policy,  see  "Insuianoe,"  |  8, 

ROADS. 

See  "Highways." 

Streets  In  cities,  see  "Mnnldpal  Corporattona," 
H  7,8. 

ROBBERY. 

Comp.  Laws,  S  11.485,  held  not  to  authorise 
a  conviction  of  robben^  on  a  prosecntiou  there- 
under.— People  T.  Scofield  (Mich.)  610. 

One  may  be  convicted  of  an  assault  with  In- 
tent to  rob,  on  a  prosecution  under  the  statute 
imposing  a  penal^  for  robbery  where  the  rob- 
ber is  armed  with  a  dangerous  weapon,  with 
intent,  if  resisted,  to  kill  or  malm  the  iterson 
robbed. — People      Powler  (Mich.)  611. 

A  finding  and  commitment  red  ting  that  one 
bad  been  oniTicted  of  the  crime  of  robbeir  A«Id 


to  faaT»  dcecrtbed  no  crime  known  to  ttw  lav. 
—People  T.  Powler  (Mich.)  611. 

RULES  OF  COURT. 

Briefs  <Hi  appeal  or  writ  of  wrot,  aee  "Appeal 

and  Error,"  }  0. 
Ordere,  see  "Motions." 

SALES. 

See  "Vendor  and  Purchaser." 

Appllcabili^  of  instructions  to  pleadinn  and 
evidence  in  action  relating  to,  see  '^Trial,'*  i  & 

Beet  or  secondary  In  action  to  recover  commla* 
sion  on  sale,  aee  "H}vidence,"  S  4. 

By  hawkers  or  peddlers,  eee  ''Hawkm  and  Ped- 
dlers." 

Enforcement  of  conditional  sale  contract  acainst 
vendor's  assignee  for  benefit  of  creditors,  w>r 
"Asaimments  for  Benefit  of  Creditoia,**  f  3. 

Bstopp^  to  assert  title  as  a«Unst  pozchaaer  at 
tax  sale,  see  "Estoppel,"  {  2. 

Of  intoxicating  liQuors,  see  "Intoxicating  Lir)- 
uors." 

Of  partnership  property,  see  "Partnerahip." 


8  1 
Of 


property  of  decedent  under  order  of  court, 
see  "Executors  and  Administrators,"  |  & 
On  execution,  see  "Execution,"  S  S. 
On  forecloeore  of  mortgage,  see  "Mortgaeea." 

S6,  6. 
>ritiee  between  rights  of  vendor  under  con- 
ditional sale  contract  and  laborer's  Hen,  se*^ 
"Master  and  Servant,"  I  1. 
Pnrchasee  by  partnw,  eee  "PartnersUp,"  t  3. 
Becoven  of  goods  from  receiver  of  borer,  see 

"Recovers,*  8  2. 
Relevancy,  materiality,  and  competency  of  evi- 
dence of  price  at  which  gooda  had  been  soM 
to  show  value,  see  "Bvidbmce,*'  i  8. 
Bight  of  purchaser  of  land  to  crops,  see 

**Crop8." 
Tax  sales,  see  "Taxation,"  |  7. 

I  1.  Requisites   mmd  Talldlty    of  eom- 
tract. 

'Representations  of  a  selling  agent  with  r^f- 
erence  to  the  condition  and  power  of  an  enginf^ 
held  mere  expressions  of  opinion,  or  "trade 
talk,"  wbidi  could  not  be  made  the  basis  ot  u 
diarn  <tf  fraud.— ^jtoar,  Scott  &  Oo.  Halver- 
•on  (Xowi^  108. 

An  election  by  a  seller  to  treat  as  valid  a  sal^ 
induced  the  fraud  of  the  buyer  JkeM  con- 
clusive.— Seeley  v.  Seeley-How»-Le  Tan  Co. 
(Iowa)  380. 

Any  unequivocal  act  wherdir  a  seller  with 
knowledge  of  the  buyer's  fraud  in  procuring  the 
sale  dects  to  treat  ^e  sale  valid  Jtad  a  sufBciait 
election. — Seeley  v.  Beeley-Howe-Le  Van  Go. 
(Iowa)  380. 

*A  sale  induced  by  fraud  JMd  ratified  by 
the  seller. — Seeley  T.  8eel»-Howe-Le  Van  Co. 
aowa)  380. 

Certain  oorreivondence  between  partlea  M< 
not  to  have  amounted  to  a  Mmtract  of  sale. — 
Jobst-Betliard  Co.  t.  Olenwood  Cknnlnc  Co. 
aowa)  885. 

An  order  for  a  machine  procured  by  «a  asflat 
held  subject  to  the  approval  of  the  principaL 
— Bialy  V.  Eranse  (Mich.)  149. 

To  show  ratification  of  a  sale  alleged  to  have 
been  made  under  undue  influence.  It  murt 
shown  that  the  person  ratifying  acted  with  foil 
knowledge  of  all  material  partlcnlars  and  cir- 
cumstancea. — Sfaevlin  v.  8hevlin'(Minn.)  2&7. 

In  an  action  to  rescind  a  contract  of  the  sale 
of  stock,  evidence  Md  to  dww  that  the  Toanger 
brother  did  not  have  toll  knoiriedga  ot  t£«  taloe 


•  V^t  awwtatad.  Am  arUnbw. 
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of  the  stock  constitutiug  hin  whole  fortune, 
which  he  sold  to  bis  brother,  and  that  the  elder 
brother  to  secure  such  transaction  exercised  an 
undue  influence  over  the  younger  brotber< — 
Sbevlin  v.  Shevlin  (Minn.)  257. 

In  an  action  to  rescind  a  contract  by  which 
a  yonoger  brother  sold  all  the  property  consti- 
tntfaig  hii  fOTtane  to  his  elder  brother,  evidence 
Md  to  throw  on  the  defendant  the  burden  ot 
establishing  that  no  nndae  advantMe  had  lieeu 
taken  by  Um^Bhevlin  t.  Shevlin  (Minn.) 
257. 

Wbere  a  younger  brother  sold  certain  stock 
constituting  his  entire  fortune  to  his  elder 
brother,  evidence  held  not  to  sustain  the  burden 
of  showing  that  the  consideration  of  the  trans- 
fer was  adequate  and  equitable. — Shevlin  T. 
Shevlin  (Minn.)  257. 

Evidence  in  an  action  to  set  aside  a  sale  of 
stock  held  not  to  show  that  the  Yendor,  when 
mentally  sound  and  fnlly  competent,  and  with 
full  knowledge  of  all  the  &ctB,  ratified  tiie  sale. 
—Shevlin  v.  Bbevlln  (Minn.)  2S7. 

One  takinj;  advantage  of  a  mental  Incapacity 
of  an  owner  of  stock  and  of  confidential  rela- 
tions, who  purchases  the  same  at  lees  than  tbe 
real  value,  cannot  make  extreme  promptitude 
condition  of  tbe  affirmative  disapproval  of  the 
sale  by  the  party  wronged. — Shevlin  v.  Shev- 
lin (Minn.)  257. 

Mere  submission  by  a  vendor  of  stock  pur- 
chased for  an  insumcient  consideration,  and 
under  circumstances  indicating  fraud,  to  an  in- 
jury after  the  act  Is  completed,  Aeld.  in  the  ab- 
sence of  other  circomstanccs,  to  take  away  a 
right  of  action  to  rescind  the  sale.— Shevlin  v. 
Shevlin  (Minn.)  267. 

%  2.   OonstmotloB  of  ooMtnot. 

*In  an  action  attacking  the  validity  of  a  sale 
of  goods,  held  that  the  question  of  the  place  of 
tbe  sale  was  for  the  jury. — Hamilton  t.  Jos. 
Schliti  Brewing  Co.  (Iowa)  488. 

5  3.  Hodifleatlon  or  nteissiom  of  oon- 

trmot. 

*A  Bdler  attempting  to  collect  goods  sold  by 
reason  of  the  buyer's  fraud  held  not  mtitled 
to  rescind  the  sale. — Seeley  v.  Seeley-Howe- 
Le  Van  Oo.  (Iowa)  880. 

8  4.   Ferformanee  of  eoatraet. 

*A  purchaser  of  lumber  held  to  have  waived 
any  defects  therein, — H.  McGormlck  Lumber 
Co.  T.  Wlnans  (Wia.)  946. 

I  6.   Opevatlom  mnd  eSeot. 

Transactions  In  connection  with  alleged  sale 
of  cattle  held  not  to  so  identify  the  cattle  as 
to  transfer  title  to  the  boyer.— Mutin  Bros. 

6  Co.  T.  Lesan  (Iowa)  996. 

S  6.  Warranties. 

*Facts  held  insnfficient  to  show  breach  of  a 
warranty  of  an  engine  sufficient  to  entitle  de- 
fendant to  a  cancellation  of  notes  and  a  mort- 

fage  given  for  the  price. — Gaar,  Scott  &  Go.  t. 
[alverson  (Iowa)  108. 

Where  a  cow  purchased  for  breeding  par- 
poaes  was  in  "show  condition"  at  the  time 
she  vraa  purchased  nnder  a  warranty,  defend- 
ant Md  not  entitled  to  inaist  that  she  be  in 
the  same  condition  as  a  condition  precedent  to 
plaintiff's  right  to  return  her  for  breach  of 
warranty.— White  v.  Miller  (Iowa)  993. 

Defendant's  statements  in  response  to  objec- 
tions as  to  the  breeding  qualities  of  a  cow  pur- 
diased  under  a  warrantj;  held  a  waiver  of 
plaintiff's  delay  in  tendering  a  return  of  the 
cow.— White  v.  Miller  (Iowa)  893. 

*A  purchaser  of  breeding  stock. held  entitled 
nnder  the  contract  Co  return  animals  not  breed- 


ers, and  recover  the  purchase  money  on  a  com- 
pliance with  or  waiver  of  conditions  specified. — 
White  T.  Miller  (Iowa)  993. 

Wbere  a  cow  and  calf  were  purchased  for 
breeding  purposes  as  one  animal,  the  buyer 
held  not  bound  to  return  the  calf  as  a  condition 
to  his  right  to  return  the  cow  for  breach  of 
Oie  sellers  warranty  that  she  was  a  breeda.~- 
Whlte  T.  Miller  (Iowa)  998. 

Tbe  buyer  of  a  cow  tor  breeding  parposea 
held  entitled  to  require  that  defendant  pve  sblp- 

Stng  directions  for  the  return  of  the  cow  for 
reach  of  warranty. — ^White  v.  Miller  (Iowa) 

993. 

♦The  seller  held  not  relieved  of  duty  to  re- 
compense the  purchaser  for  breach  of  guaran- 
ty of  the  horse  sold  because  of  the  failure  to  re- 
turn him  for  ezdiange;  time  for  testing  him 
having  been  extended. — Otto  v.  Braman  (Micb.) 
601. 

The  act  of  the  seller  in  brhiging  an  action 
for  tbe  purchase  price  of  a  horse,  vnthout  a  re- 
quest to  tbe  buyer  to  take  another  la  his  place, 
held  eqaivalent  to  a  refusal  to  ^ve  anotfaw  in 
his  place. — Otto  v.  Braman  (Mien.)  601. 

In  view  of  the  limited  guaranty  under  which 
a  horse  was  sold,  Jield  an  instruction  in  an  ac- 
tion for  tbe  purchase  price  was  erroneous. — 
Otto  V.  Braman  (Mich.)  601. 

♦There  is  no  warranty  of  fitness  Implied 
where  the  buyer  expressly  si>ecifie8  the  quaji^ 
arjd  characteristics  of  the  article  to  be  supplied. 
— H.  McCormick  Lnmblr  Co.  r.  Winans  (Wis.) 
945. 

S  7.    Remedies  of  seller. 

Evidence  held  to  warrant  a  finding  that  a  sel- 
ler elected  to  treat  as  valid  a  sale  Induced  by 
the  buyer's  fraud. — Seel^  T.  8eelej-Howe-Le 
Van  Co.  (Iowa)  880. 

In  an  action  to  recover  a  balance  due  on 
goods  sold  and  delivered  by  plaintiff  to  defend- 
ants, evidence  held  to  show  the  existence  of  the 
balance  claimed  by  plaintiffs  to  be  dne. — Arm- 
strong T.  Borick  (Mich.)  29. 

Instructions  in  an  aetton  for  the  purchase 
price  of  a  machine  held  to  properly  submit  the 
issues  involved  In  the  case. — Blaly  T.  Krause 
(Mich.)  149. 

i  8.    Bamedtos  of  hnjmr. 

In  an  action  to  recover  tbe  price  paid  for 

property  which  the  seller  failed  to  deliver, 
evidence  that  demand  for  the  property  was  made 
oo  an  agent  held  admissible. — Fay  v.  Fitz- 
Patrick  ^owa)  398. 

Where  projwrty  is  sold  to  be  delivered  at  once 
after  payment,  and  the  seller  fails  to  make  such 
delivery,  notice  of  suit  is  a  sufficient  demand. — 
Fay  V.  Fiupatrick  (Iowa)  398. 

♦Where  defendant  sold  liay  to  plaintiff,  but 
delivered  it  to  other  persons,  a  demand  for  the 
hay  was  not  necessary  to  an  action  to  recover 
the  price  paid.— Fay  r.  Fitzpatrick  (Iowa)  30& 

In  an  action  for  breach  of  a  warranty  of 
breeding  cattle,  tbe  measure  of  damages  heid 
tbe  purchase  price,  and  interest — White  t. 
Miller  (Iowa)  m. 

Statement  as  to  damages  for  breach  of  guar- 
anty of  a  horse  In  an  action  for  the  purchase. — 
Otto  v.  Braman  (Mich.)  601. 

The  notice  of  defenses  filed  with  the  plea  of 
the  general  issue,  under  circuit  court  rule  7c, 
held  not  to  create  a  fatal  variance,  twcause  of 
failure  to  allege  a  certain  duty  and  waiver 
thereof.— Otto  t.  Braman  (Mich.)  601. 

♦The  notice  of  defenses  filed  with  the  general 
issue,  unAet  circuit  court  rulo  7«k  keltf  broad 
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enough  to  permit  reconpmeDt  for  breach  of 
guaranty. — Otto  v.  Bramas  (Mich.)  601. 

SATISFACTION. 

See  "Accord  and  Satisfaction" ;  "C<»uproiDi8e 

and  Settlement";  "Payment." 
Of  mortgage,  see  "Mortgages,"  |  ^ 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Oertlorari  to  test  validity  of  proceedinn  for 
incorporation  of  school  district,  see  "Certio- 
rari,'^ I  1. 

Liability  on  bonds  of  school  officers,  see  "On- 
cers," S  2. 

Quo  warranto  to  test  validity  of  school  district 
see  "Quo  Warranto,"  S  1. 

S  1.  PaUle  Bahoola. 

Facts  considered,  and  held  that  a  bidder  for 
the  erection  of  a  school  building  did  not  refase 
to  enter  into  a  contract,  so  as  to  entitle  the 
board  to  fcnfelt  tb«  dcpoalt  made  with  his  bid. 
— Cedar  Baidds  Lnmber  Go.  t.  Fteher  (loira) 
696. 

A  telegram  to  a  bidder:  "Yon  are  low  bidder. 
Come  on  morning  train" — held  not  to  be  an 
acceptance  of  big  bid. — Cedar  Rapids  Lumber 

Go.  V.  Fisher  (Iowa)  696. 

The  vote  of  a  school  board  to  accept  the  low- 
est bid  offered  for  a  school  building,  and  direct- 
ing the  secretary  to  notify  snch  bidder,  held 
not  sufficient  to  make  a  completed  contract.^ 
Cedar  Bapids  Lumber  Go.  T.  Fisher  (Iowa) 
695. 

Under  Oode,  i  2779,  held  that  a  school  board, 
on  refusal  of  a  bidder  to  enter  into  a  con- 
tract, cannot  contract  with  a  nonbidding  party 
and  then  recover  from  such  bidder  the  differ- 
ence between  his  bid  and  the  price  at  which  the 
contract  Is  let.— Cedar  Bapids  Lumber  Co.  v. 
FUher  (Iowa)  595. 

Under  Code,  S  2772.  a  board  of  high  school 
directors  held  authorized  to  prohibit  pupils  from 
playing  football  in  a  game  purportii^  to  be  play- 
ed under  the  auspices  of  the  Bchool,  by  a  team 
representing  it,  though  away  from  the  school 
groundfl,  and  not  in  school  hours. — Einser  t. 
Directors  of  Independait  School  Diet  of  MarloD 
(Iowa)  686. 

The  method  of  reviewing  proceedings  of  a 
school  board  either  as  to  law  or  fact  with  refer- 
ence to  a  matter  within  their  discretion  and  ju- 
risdiction is  by  appeal  to  the  county  superintend- 
ent, under  Code,  $  2S18. — Kinzer  v.  Directors  of 
Independent  School  Dist  of  Marion  (Iowa)  686. 

Whether  a  rule  adopted  by  a  sdiool  board  and 
the  enforcement  thereof  was  within  the  juris- 
diction of  the  board  conferred  by  Oode,  U  2772, 
2782,  was  a  question  reviewable  by  the  courts, 
and  not  only  on  appeal  to  the  school  superintend- 
ent— Kinzer  v.  Directors  of  Independent  Scho(^ 
Dist.  of  Marion  (Iowa)  686. 

Under  Ode,  S8  2743,  2745,  2772,  rules  adopted 
and  promulgated  by  a  school  board  for  the  gov- 
ernment of  schools  will  not  be  interfered  with  by 
the  courts,  unless  so  unreasonable  as  to  amount 
to  an  abose  of  discretion. — Kinzer  v.  Directors 
of  Independent  School  Dist.  of  Marion  (Iowa) 
686. 

Where  a  board  of  bJ^  scbool  directors  bad 
power  to  pass  a  regulation,  finding  of  the  board 
that  petitioner  had  violated  the  same  and  that 
his  apology  was  Insufficient  Aeld  reviewable  only 
by  appeal  to  the  county  superint^dent,  und«>'' 
Code,  f  2818. — Kinzer  v.  Directors  of  Indepeud- 
ent  Bdiool  Diet.  o<  Uaiion  (Iowa)  686. 


Where  no  record  of  anneal  meetinc  of  acbool 

district  is  kept,  parol  evidence  is  admisBible  to 
establish  the  election  Acid  at  that  meeting  (Code. 
S  2761).— State  v.  Gabill  aowa)  691. 

Under  Code.  H  2761.  2767,  2768,  term  of  sub- 
district  school  director  hem  to  begin  on  the 
third  Monday  in  March  when  boara  is  organ- 
ized, and  not  at  the  annual  Mardi  meeting  of 

the  sabdistrict.— State  v.  GahiU  (Iowa)  691. 

Under  Code,  ff  2761,  2767,  2768, 1275,  holding- 
over  Hubdistrict  school  director  held  entitled  to 
qualify  within  10  days  after  tbe  March  meeting 
of  tbe  directors,  and  not  required  to  do  so  witJiin 
10  days  after  an  election  at  which  an  nnqoalified 

fierson  was  dected  as  director. — State  t.  Cahill 
Iowa)  eOl. 

The  remedy  tor  testtnc  die  legality  of  the  In- 
corporation of  a  acbool  district,  provided  for 
by  Code,  $  2818,  authorizing  an  appeal  to  tbe 
coun^  superintendent,  is  not  the  exclusive 
remedy. — State  t.  Alexander  (Iowa)  lOZL 

A  resolution  at  school  district  meeting  hM 
•affident  to  vert  the  officers  of  thp  schocri  dis- 
trict with  power  to  eel!  tbe  ola  Bcfaoolbonse 
and  to  build  a  new  one  on  the  designated  slteL — 
Qoisenberry  v.  Scho<d  IMit:  No.  0  of  HaM 
County  (Neb.)  982. 

The  records  of  school  district  meetings  ritonld 
be  so  construed  as  to  give  effect  to  the  manifest 
intention  of  the  voter  shown  by  the  reconL — 
Quisenberry  v.  School  Dist  No.  6  of  Hall  Coun- 
ty (Neb.)  9S2. 

SEALS, 

A  mortgage  held  to  have  been  a  nealad  In- 
strument within  the  statute  relating  to  limiita- 
tion.— PUllp  T.  Steams  (a  D.)  467. 

SECONDARY  EVIDENCE. 

In  cIvU  actions,  see  "Bvidenoe,"  I  4. 
In  criminal  prcwecutions,  sea  ''Qrunlnal 
I  10. 


Law/ 


SEDUCTION. 


I  I.    Criminal  respoBslbllltr. 

*A  defendant  on  trial  for  Redaction  has  the 
burden  of  overcoming  the  presumption  of  tlie 

ftrosecutrix*  chastity  prior  to  time  of  the  si- 
eged seduction. — State  v.  Drake  (Iowa)  64. 

On  a  trial  for  seduction,  evidence  Jkid  to  war- 
rant a  finding  that  prosecutrix  was  of  diaste 
character  prior  to  the  alleged  seduction.^ — State 

V.  Drake  (Iowa)  64. 

On  a  trial  for  seduction,  evidence  held  to  war- 
rant a  finding  that  prosecutrix  yielded  to  ac- 
cused's desires  through  his  promises  to  mniry 
her. — State  v.  Drake  C^owa)  64. 

SELF-DEFENSE 

See  '*Hbmidde."  ||  1,  ^ 

SENTENCE 

In  criminal  proeecutionSf  eea  ^'Criminal  Law,* 
|2S;  "Rape,"!  1. 

SEPARATE  ESTATE. 

Of  married  women,  see  "Hnabaiid  and  Wif<" 

SERVICE 

Of  process,  see  "ProoM^"  1  1. 
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SERVICES. 


See  "Master  and  ServBiit," 
Labor." 


I  1;  **Work  and 


SERVITUDES. 

Sm  "Easements." 

SET-OFF  AND  COUNTERCUIM. 

Breach  of  warrantT  as  gronnd  for  recouimiaiti 

see  "Sales,"  §  8. 
Goonterclnim  for  malicious  prosecatlon,  aee 

"Maliciouti  Prosecution,"  S  8. 
Necessity  of  pleading  equitable  coonterclaim  tn 

action  at  law,  see  "Action,"  |  1. 
Bight  to  open  and  close  on  issue  raised  in 

counterclaim,  see  "Trial,"  |  2; 
Separate  trial  of  equitable  connterclalm  in  ao- 

tion  at  law,  see  "Trial,"  |  L 

I  1.  SabiMt-matter. 

•Under  Rev.  Code  1899,  S  5274,  snbd.  1,  a 
mortgagor  of  chattels  may  coanterclaim  for  their 
conversion  by  the  mortgagee  when-  sued  on  the 
mortgage  note. — Hanson  t.  Skogman  (N.  D.)  90. 

A  counterclaim  based  on  the  failure  to  comply 
with  Laws  1908,  p.  728,  c.  488.  relating  to 
notes  given  for  patent  rights,  held  not  to  set 
up  a  counterclaim  against  plaintiff  within  Rev. 
St.  1888,  I  2656.— Kipp  v.  Gates  (Wii.)  947. 

I  2.   Operation  a&d  effeot. 

Where,  In  a  suit  on  a  chattel  mortgage  note, 
the  mortgagor  coonterclaims  for  the  conversion 
of  the  property,  and  the  value  of  the  property 
does  not  exceed  the  amount  of  the  debt,  an 
afBrmative  judgment  on  the  counterclaim  cannot 
be  sustained. — Hanson  t.  Staigman  (N.  D.)  90. 

SETTLEMENT. 

See  "Accord  and  Satisfaction";  "Ccnnpromlse 

and  Settlement";  "Payment" 
By  assignee  for  benefit  of  creditors,  see  "Ab- 

Bignments  for  BeneBt  of  Creditors,"  S  4. 
By  executor  or  administrator,  see  "Executors 

and  Administrators,"  |  7. 
Of  bill  of  exceptions,  see  "Exceptions,  BUI  of," 

§  J- 

SHERIFFS  AND  CONSTABLES. 

Amendment  of  statute,  see  "Statutes,"  {  4. 
Title  of  statute,  see  '^Statutes,"  S  3. 

I  1.  Appointment,     qvallflemtlont  mad 

Under  cSSwTS,  1 766,  and  Code  1897,  S{  442, 
470,  ahseniie  of  proper  entries  from  the  minute 
book  of  the  board  of  supervisors  and  of  proper 
instrument  from  files  of  auditor's  ofBce  held  at 
least  prima  facie  evidence  that  an  alleged  ap- 

E>intment  of  a  deputy  sheriff  was  never  made. — 
uck  V.  Hawley  &  Hoops  (Iowa)  688. 

I  X>  Coaponaation. 

*Under  Code  Supp.  1902,  8  610a,  sheriff  held 
entitled  to  allowance  for  railroad  fare,  livery 
hire,  and  hotel  bills  while  serving  criminal  pro- 
cess.— Bybee  v.  Marion  County  (Iowa)  118. 

I  8>    Powera.  dntles,  and  llablUtlM. 

Under  Code  1897,  H  8006,  3991,  petition 
against  constable  to  recover  property  levied 
on  by  the  latter  should  allege  the  ^ving  of  the 
prescribed  notice  of  daim. — Shaw  T.  Tyrrell 
(Iowa)  1006. 

In  an  action  for  an  alleged  conversion  of 
wheat  which  defendant,  as  sheriff  levied  on 
nndsr  u  execution  against   the  husband  of 


plaintiff,  evidence  Jttld  sufficient  to  take  th«  case 
to  Ae  juty.— Kloos  v.  Gatz  (Minn.)  639. 

SHIPPING. 

See  "Commerce,"  S  1 :  "Maritime  Uens.** 

Monopolistic  agreements  as  to  tcaffic,  see  "Mo- 
nopolies," 8  1, 

Partnership  between  corporations  owning  steam- 
ship lines,  see  "Partnership,"  |  1. 

Partnership  between  steamsmp  companies,  see 
"OorporaUons,"  |  4. 


See 


SLANDER. 

'Ubel  and  Slander." 


SOCIETIES. 


See  "Aasociations." 


SPECIAL  UWS. 

See  "Statutes,"  8  2. 

SPECIFIC  PERFORMANCE. 


Competenc) 
nesses,"  8 


of  witnesses  in  suit  for,  see  "Wit- 
2. 


8  1.    Contracts  entovoeable. 

*A  party  to  a  contract  held  entitled  to  a  de- 
cree for  the  specific  performanos  thereof^— 
Ayers  v.  Short  (Mich.)  1115. 

Certain  memorandum  of  contract  for  sale  of 
land  held  so  indefinite  that  specific  performaaoe 
would  not  be  decreed.— Bud^  v.  Pond  (Wis.)  909. 

8  2.    Good  faltb  and  diUsenoo. 

'Purchaser's  failure  to  complete  contract  for 
aale  of  land  within  time  specified  held  not  to 
donlTe  him  of  his  ri|dit  to  specific  performance. 
— Hobert  t.  FrederUcsen  (&  D.)  168. 

Under  Rev.  Civ.  Code;  H  lUl,  1155,  1176, 
1766,  the  vendee  in  a  contract  for  the  sale  of 
land  held  to  have  made  a  sufflcioit  tender  to 
support  an  action  for  specific  petfwmance. — 
Herman  v.  Winter  (S.  D.)  457. 

In  an  option  contract  for  the  sale  of  land, 
time  is  of  the  essence,  and  a  tender  or  offer  of 
payment  must  be  made  within  the  time  speci- 
fied  by  the  party  seeking  to  enforce  the  option. 
— Herman  v.  Winter  (S.  D.)  457. 

8  3.    PvooeedinKS  and  relief. 

Evidence  examined,  and  held  that  there  had 
been  no  rescission  by  plaintiff  of  a  contract  to 
buy  defendants*  land,  so  that  tiie  latter  were 
entitled  to  specific  performance.~Cott(m  v. 
Butterfield  (N.  D.)  236. 

Where,  under  a  decree  of  specific  performance, 
the  vendee  is  not  entitled  to  possession  until 
conveyance  is  awarded  to  the  vendor,  who  used 
some  of  the  land  after  the  time  when  the  con- 
veyance should  take  effect,  the  value  of  such 
ojse  or  the  profits  will  be  deducted  from  the 
purchase  price. — Cotton  v.  Butterfield  (N.  D.) 

C(»nplaiDt  in  a  suit  to  enforce  specific  per- 
formance of  a  contract  to  convey  land  to  plain- 
tiff held  to  state  facts  sufficient  to  constitnte 
a  cause  of  action  as  against  an  objection  at  13ait 
trial.— Herman  v.  Winter  (8.  D.)  467. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liqooxa," 


*P«lmt  auotated.  See  sjllabns. 
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STALE  DEMAND. 

See  '^Bqaltr,"  i  2. 

STATEMENT. 

Bt  witness  inconsiatent  with  testimoii7(  ne 
^•Witneasea,"  |  5. 

STATES. 

■Goarts,  see  "Conrta." 

Delegation  of  power,  see  "Constitntlonal  Law," 
I  2. 

<3rant8  of  lands  for  public  buildings,  see  "Pub- 
lic Lands,"  I  1. 
Legislative  power,  see  "Constitutional  Law," 

i  2. 

Power  of  legislature  over  waters  and  water 
courses,  see  "Waters  and  Water  Courses," 
I  1. 

Powers  as  to  cnstodT  and  protection  ot  In- 
fanta, see  "Infants,"  |  1. 
Presumptions  aa  to  laws  of  other  states,  see 

"Evidence,"  g  2. 

t  1.    PbUtioal  status  and  relations. 

The  power  to  prohibit  the  use  of  the  national 
flag  may  be  exerci»ed  by  the  sereral  states. — 
Halter  v.  State  ^eb.)  288. 

I  X.    Prraextr.  ooatraets,  and  liabilities. 

Laws  18to,  Pk  87,  e.  1,  offering  a  bounty  for 
the  manufacture  of  sugar  and  chicory,  being  nn- 
conatitntional,  the  fact  that  the  manufactorers 
paid  large  prices  for  products  from  which  to 
manufacture  these  articles,  relying  on  the  statute 
for  remnneration,  does  not  give  such  nuuiufac- 
turers  any  daim  against  the  state. — Oxnard 
Beet  Sogar  Go.  t.  State  (Neb.)  716. 

I  3.   Flsoal  maaacement,   pnblle  debt, 
and  seonrities. 

The  Legislature  cannot  appropriate  or  pledge 
the  public  money  for  private  pniposea.— Oxnacd 
Beet  Sugar  Go.  t.  State  (Neb.)  716. 

STATUTES. 

Indictment,  information  or  complaint  for  stat- 
ntorv  offenses,  see  "Indictment  and  Informa- 
tion,^ S  8. 

Laws  ImiHiiriiv'  obligation  of  contracts,  see 
"Constitutional  Law,"  fi  5. 

ProvtHom  relating  to  particular  suZtfMtt. 

See  "Alteration  of  Instruments" ;  "Assignments 
for  Benefit  of  Creditors,"  |  1;  "BaiL"  8  1; 
"Banltruptcy";  "Banks  and  Banlcing,^'  §  8; 
"Bounties";  "Bridges,"  {  1;  "Building  and 
Loan  Associations^;  "Civil  Righte";  "Com- 
merce," {  1;  "CoontieB,"  ||  1.  2:  "Courts," 
I  2;  "Descent  and  DIstribntlon'';  "Discov- 
ery," S  1:  "Divorce,"  S  3;  "Drains,"  §  1; 
"Estoppel,*'  f  1:  "Eieeution,"  fi  3;  "High- 
ways.'* 85  1,  8;  "Husband  and  Wife,"  «  2.  4; 
"Indictment  and  Information,"  S  5;  "In- 
fants," §9  1,  3;  "Insurance,"  SS  1.  14:  "In- 
toxicating   Liquors";     "Judges";  "Jury": 


tions";  "Municipal  Corporations,"  S  8;  "Par- 
tition," 9  1;  "Party  Walls";  "Paupers,"  f  2; 
"Physicians  and  Surgeons";  "Pleading,"  S  5; 
"Roisters  of  Deeds";  "Sunday";  "Taxa- 
tion" :  "Towns,"  S  1 ;  "Trial,"  5  11 :  "Trusts," 
{  1;  **Venue,"  5  1;  "Witnesses,"  fS  1,  2. 

Claims  agalnat  decedents'  eatates,  see  "Execu- 
tors and  Administrators,"  I  4. 

Compensation  executors  or  administrators, 
see  "EUecutocB  and  Administrators,"  S  7. 


Confession  of  Judgntent,  see  "Judgment,*  I  S. 
Default  Judgment,  see  "Judgment,"  |  4. 
Fees  for  filing  nnnbuition  papers,  see  "Elec- 
tions," i  2. 

Mode  of  review  in  criminal  proeccnUon.  see 
"Criminal  Law,"  {  26. 

Municipal  improvements,  see  "Municipal  Cor- 
porations," §  5. 

Offer  of  judgment,  see  "Judgment,"  |  3. 

Preliminary  examination  on  charge  of  crime, 
see  "Criminal  Law,"  I  4. 

Sentence  for  crime,  see  ''Criminal  Law,"  i  25. 

Statute  of  frauds,  see  "Frauds,  Statute  oC" 

Venue  in  criminal  proaecutiona,  see  **OriiiunaI 
Law,"  fi  8. 

S  '  1.   En&ctment.  requisites,  and  ▼alidity 
in  sanamL 

Partial  invalidity  of  Acta  1906,  No.  70.  relat- 
ing to  establishment  of  mnnicipal  court,  Md  to 
render  entb-e  act  invalid. — Attorney  General 
Loomla  (Mich.)  4. 

Seas.  Laws  1905,  p.  826.  c.  66.  regulating 
primary  elections,  is  not  rendered  invalid  aa  a 
whole  hy  the  unconBtitiitionality  of  the  pro- 
vision requiring  candidates  to  pay  a  fee  for  the 
filing  of  nomination  papers. — State  v.  Drexel 
(Neb.)  174. 

*Wher«  a  statute  contains  provisions  wbidi 
are  unconstitutional,  hut  the  valid  and  invalid 
proviaiona  are  not  so  connected  as  to  be  in- 
capable of  separation,  and  the  valid  portiim 
is  a  complete  act,  the  latter  alone  will  be 
disregarded,  and  the  rest  sustained. — State  v. 
Drexel  (Neb.)  174. 

Sess.  Laws  1906,  p.  199,  c  16,  relative  to  ttie 
incorporation  of  cities  of  the  Brat  class,  keld 
not  rendered  invalid  as  a  whole  by  the  alleged 
unconstitutionality  of  the  provision  extendiai; 
the  term  of  office  of  the  police  judge,  whose 
term  Is  limited  by  the  Constitution  to  two 
years.— State  v.  Malone  (Neb.)  893. 

'Invalid  provisions  of  an  act  not  operating 
to  avoid  the  whole  cannot  be  relied  on  to  excoe 
the  performance  of  a  duty  enjoined  by  the  valid 
portions  of  the  act.— State  v.  Malone  (Neb.)  8S&. 

*In  case  of  a  scheme  of  legislation  for  a 
particular  purpose,  created  by  the  enactment 
of  a  law  specially  referring  to  the  subject,  and 
to  other  laws  required  for  a  complete  plan,  if 
the  special  enactment  is  the  inducing  provi- 
sion, and  Is  unconstitutional,  the  whole  is  in- 
efficient—Huber  V.  Martin  (Wis.)  1031,  113o. 

9  2,   General  and  speolal  or  local  Inwb 

*Law8  1903,  p.  644,  c.  139  (Gobbey's  Ann. 
St.  1903,  9  237^  et  seq.),  prohibiting  the  om 
of  the  United  States  flag  for  advertising  por- 
posea,  la  not  nnconatitntional  as  spedal  lecida- 
tlon.~Halter  r.  State  (Neb.)  206. 

Sesa.  Laws  1905,  p.  200,  c.  16,  I9  12,  1& 
amending  the  law  relative  to  the  tncorporation  of 
cities  of  the  first  class,  keld  not  invalid  aa 
special  legislation,  because  applicable  to  only 
one  city  at  the  time  of  its  enactment. — State  v. 
Malone  (Neb.)  893. 

9  3.  Snhjeota  and  titles  vt  aats. 

*ActB  1906,  No.  70;  to  arnwd  a  dtr  charter 
aa  to  municipal  courts,  justices  of  the  peaces 
and  constables,  held  not  in  violation  of  Const, 
art  4,  9  20,  relating  to  subjects  and  titles  of 
statutes, — Attorney  General  v.  Loomis  (MichJ 
4. 

Loc.  Acts  1905,  No,  364,  relative  to  con- 
struction of  drains  in  a  certain  county,  hrld  to 
satis^  the  requirement  of  Const,  art.  4,  {  2i.t. 
that  the  object  of  an  act  he  expressed  in  its 
title.— Rice  v.  Ionia  Probate  Judge  (Mich.)  17. 

Gen.  lAws  1906,  p.  626,  c  846,  relating  to 
the  sale  of  Intoxicating  Uftuora^  ii  not  uDcon- 
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idtatlotuil  u  not  exprMsinx  tiie  sabject  of  the 
«ct  m  tbe  title. — Htate  t.  BTann  (Minn.)  975. 

The  tftl*  of  Bern.  Iawb  1905^  p.  825.  e.  66. 
held  not  to  embrace  legislation  coQcerning  the 
registration  of  voters  for  geoeral  electionii. — 
Stat©  T.  Dreiel  (Neb.)  174. 

The  title  of  Sess.  Laws  1905.  p.  325.  e.  66, 
AeM  not  broad  enough  to  permit  lerislatlon  con- 
cerning dM  form  and  make-ap  of  official  ballots. 
— Stoto  T.  Drexel  (N^b.)  174. 

Laws  1905,  p.  690,  c.  198.  entitled  "A  bill  to 
prohibit  the  mannfacture  and  sale  of  cigarettes, 
and  what  is  known  as  cigarette  paper,"  suffi- 
-dently  expresses  the  nibject  of  the  act. — Alper- 
son  V.  Whalen  (Neb.)  474. 

*(3oiiflt  art  S,  {  11.  requiring  the  subject  of 
an  act  to  be  dearl;  expressed  in  the  title,  held 
•ccHU^lied  wiUi  if  the  subject  of  the  proposed  leg- 
islation is  manifest  from  the  langoage  of  the 
title.— Alperaon  v.  Whalen  (Neb.)  474. 

I  4.    Ameadneat,  roTlalon,  mmA  eoAiflca- 
tlmi. 

Acta  No.  70.  to  amend  a  dij  charter, 

Mttii^  out  at  lengui  aectloiis  amended,  held 
nfflcient. — Attorner  General  t.  X^oomia  (Mich.) 

Acta  1906,  No.  70,  to  amend  a  dt?  charter  aa 
to  monicipal  courts.  Justices  of  the  peace,  and 
constables,  Juld  not  an  amendment  of  general 
lavs  relnnng  to  justice  courts  and  coostablea. 
within  Const  art.  4,  {  25,  requiring  re-enact- 
ment and  repnblication  of  amended  statutes.-- 
Attorney  General  v.  Loomis  (Micb.)  4. 

Loe.  Act  1906.  No.  864,  providing  for  the  es- 
tablishment of  drains  in  certain  connty,  held 
not  to  alter  or  amend  the  general  law,  within 
the  meaning  of  Const,  art  4,  |  25,  prescribing 
the  reooirementa  of  amending  acta. — ^Bico  v. 
Ionia  Probata  Jndge  (Mich.)  17. 


*Laws  1885,  p.  148,  e.  14,  amending  certain 

sections  of  an  act  proTldinc  for  the  organixa- 
tien  of  cities,  baring  been  held  unconatitntional, 
a  supplemental  act  passed  in  1887  (Laws  1887, 
p.  806,  c.  14),  amending  such  nnconstitutioDal 
act,  was  also  invalid.— <Jit7  of  Plattunon^  v. 
Murphy  (Neb.)  293. 

I  5.    Bapekl,  soMyrasloa,  •zpiimtloai,  sad 
roTlTal. 

'*A  repealing  clause  held  to  repeal  only  such 
parts  of  existing  statntes  as  are  so  repugnant 
to  the  act  last  passed  that  both  cannot  stand. — 
State  T.  DrezeT  (Neb.)  174. 

*Repeals  and  modificatioM  of  existing  lawa  by 
implication  are  never  fOTored. — ^Hay  t.  GIty  CHf 
Baraboo  (Wis.)  654. 

I  9.    Oonstrnotlon  and  opwatlom. 

That  which  ia  dearly  not  within  the  inten- 
tion of  tbe  statute,  although  within  the  letter 
thtteot  is  had  not  to  be  within  the  statute.— 
Sexton  T.  Seztim  (Iowa)  814. 

'Courts  are  bound  to  endeaTor  to  ascertain 

the  meaning  of  and  to  give  full  force  to  every 
enactment  of  the  General  Assembly  not  obnox- 
ious to  constitutional  prohibitiona. — ^Albert  t- 
Gibson  (Mich.)  19. 

*The  adoption  of  the  statute  of  a  idater  state 
is  presnmed  to  have  lieen  with  refwenoe  to  pre- 
vious construction  givoi  thereto. — Preston  Nat 
Bank  V.  Brooke  (Mich.)  757. 

The  rule  that  a  proviso  to  a  statute  relates  to 
the  paragraph  which  immediately  precedes  does 
not  apply  where  It  clearly  appeam  that  it  was 
intended  to  apply  to  the  whole  atatote. — State 
V.  Webber  (Wul)  6& 

*(}Tammatical  rales  of  eonstrnction  are  not 
rules  of  law,  and  In  the  interpretation  of  stat- 
utes must  be  made  subservieut  to  the  legisla- 
tire  intent— Fremont.  B.  &  M.  V.  By.  Co.  v. 
Pennington  Goonty  (8.  D.)  928. 


STATUTES  CONSTRUED. 


UNITED  STATES. 

CONSTITUTION. 

Amend.  14  208,  298,  490 

Art  4,  I  1  60S 

STATUTES  AT  LABOB. 
1889,  Feb.  22,  dL  180^  { 

17,  25  Stat  681   724 

1898,  July  1,  ch.  541,. S9 

11,  57.  65.  70,  30  Stet 

549,  560,  561.  563,  564. 

565,  566  [U.  S.  Comp. 

St  1001.  pp.  8426.  3444, 

8448,  8452]  590 

BBVIBBD  STATUTES. 

i  2166  ru.  S.  Comp.  St 

1901,  V.  1829]  490 

I  2448  fy.  S.  Compw  St 

1901.  p.  1512]  426 

8  6200  [U.  S.  Comp.  St 

1901.  p.  8494J   787 

I  5211  fu.  S.  Comp.  St 

1901,  p.  8498]  287 

COMPILED  STATUTES. 
1901. 

Page  1829   400 

Page  1A12   426 

I||M  8426,  8444,  8448, 


Page  8494 
Page  8498 


767 
287 


DELAWABB. 

LAWS. 
1852.  p.  891,  ch.  110,  |  14 


IOWA. 

CONSTITUTION. 


Art 
Art 


1.  f  11 
1,118 


467 


766 
814 


CODE  1851. 


GODB  1878. 


CODE  1897. 

Tit  25,  ch.  16  

§  422,aubd.  18  

i§  442,  470  

490   

491  , 

622  et  aeq.  

642   , 

680   , 

700   

is  725  ;  751,  753,  779  . 


885 
208 


705 


688 
706 


432 
363 
688 
624 
B07 
858 
387 
444 
827 
593 


ff  820,  821,  828,  824,  825. 

902   524 

«  914.  916,  916  194 

12^  691 

1811  70B 

I  1314^  1818  211 

1373   1011,  1028 

S  1874  ..1025 

1 1407    607 
1441   418,  421 
1467   1002 
1513  383 

I  1528  et  seq  368 

f  17^  S22 

»  1811.  1825   63 

I  1833    678 

f  1898    417,  646 

S  189a   Amended  Laws 

1898,  p.  82.  ch.  43.  641 

1  1039  et  seq  1020 

9  1941  3R3 

i  1944   1020 

rl946, 1947  S83 
2000    359 

«  2022    436 

fi  2074    345 

i  2184    688 

|{  2216,  2217,  2252  350 

I  2382   1015 

1  2428    438 

»  2748,  2745    686 

»  2751,  2767,  2758    691 

I  2772    686 

I  2778    59fi 
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'JD'ZS  1012 

2957    155 

2972,  2976.  2985  357 

i  2997.  2999.  3003  61 

3038    836 

3094    ail 

3165   339 

3271    105 

3279   1004 

3439    3i>3 

3447   393.  452 

3448    402 

»4r>e  361 

3458    393 

6  3459.  8476  590 

34C7  318 

8505   363 

3624   688 

IS  3535,  8536   125 

3541    323 

3600    641 

3603   1024 

8618    680 

8629    113 

3640    377 

3652    206 

3654    197 

3688,  sabd.  9  363 

3727    363 

3700    588 

3790   1016 

3796    125 

3906   1006 

3935    394 

3991   1006 

4010    857 

i  4019,  4022    424 

4033    40 

4200   1004 

4341,  4844  686 

4538    393 

4604   418,  499.  833 

4607    314 

4728    455 

4774    444 

4776-4780    355 

4834.  4836    397 

4R41  371 

4921    387 

5008    830 

5029  444 
S  5240.' 5241,  ' B247,' "5274, 

6319,  6321   374 

I  6484   511 

CODB  SUPPLEHBNT  1902. 

Tit.  6,  ch.  3a  520 

§  510a   118 

»  1385b,  1385c  1023 

i  1407a   1028,  1025 

1  1898c  830 

I  2540etBeq  885 

i  6246    374 


REVISION  1860. 


§722 


70S 


LAWS. 

1898,  p.  32.  ch.  48  206.  641 

1900,  p.  19,  ch.  37    520 

1900.  p.  34,  ch.  50,  B  1  .  .1011 
1000,  p.  51,  ch.  60  .  .  .641,  830 
1900,  p.  103,  ch.  137  ....  393 
1900.  p.  131.  ch.  179  ....  203 
1004.  p.  61,  ch.  68   1020 

moHiOAir. 

CONSTITUTION. 

Art.  4.  8  20   4,  17 

Art.  4.  I  25   4 

Art.  4,  I  38   18 


COMPILED  LAWS  1807. 

!50   28 
279    867 
844    607 
Amended  by  Lawi 
1899,  p.  880.  No.  248.. . .  596 

8  S3fi   81 

«  J  U)7.  2410,  2413    189 

«  -JiTt;,  2484    867 

88  m^l,  3863,  8899    768 

8  ;iS76   30.  604 

I  .".s'.nt  604 

I!;'  ;;;)!8,  3919   71 

8  :™  604 

I  'tM:;i;   18 

I  I I  M  771 

88  4N71,  4877    874 

8  fno6  767 

S  r>m  mbd.  6  148 

I  i-.m   31 

8  8';25   611 

§8  9187    758 

8  n.!7i>   1114 

P  ii:^10.  9.317   28 

«  !i;i77.  9378    37 

8  li-VtO  145 

'KM  I   35 

inO,t7-10,04»  1109 

i  n  i  r.  S  1116 

^^7^!1   627 

ll.lHL  11,486    610 

1I..%75,  11.828,  11,868, 
ll.fno,  11,023   838 

{ 11,736    165 
11,922  1111 

CITT  OHARTESC 
Detioit,  I  260   79 

LAWS. 

1808,  p.  888,  No.  206,  f  70  642 

1805.  p.  298.  No.  164.  |  98  642 

1897.  p.  250,  No.  195   767 

1899,  p.  380,  No.  243   596 

1901,  p.  167,  No.  113,  8  8..  755 

1903,  p.  6,  No.  7  771 

1903.  p.  168,  No.  186,  8 

1  138 

1903,  p.  205,  No.  159    776 

1908,  p.  890,  No.  237   18 

1903,  p.  607,  No.  405   18 

100.^.  p.  73,  No.  364   17 

1005,  p.  96,  No.  70   4 

1906.  p.  488,  No.  309   767 

1806,  p.  485,  No.  812  681 

lONllESOTA* 

CONSTITUTION. 
Art  7.  I  1  480 

GENERAL  STATUTES  1884. 

1909    965 

4213    486 

4228   ...1126 

4517   66 

5660    673 

6514  1127 

7886    188 

LAWS. 

1874,  p.  362,  ch.  141,  8  1. .  966 
1889,  p.  601,  ch.  34,  8  7. . .  965 

1895,  p.  7,  ch.  a  490 

1885.  p.  720,  ch.  306   68 

1899,  p.         No.  188  1122 

^801,  p.  413.  ch.  268. 
Amended  by  Laws  1002, 
p.  80,  ch.  38  1126 


loo::.  p.  90,  cb.   iiza 

1002,  p.  93.  ch.  38,  8  11 . . .  1125 

1903.  p.  35,  Ch.  27   677 

1903,  p.  6^,  ch.  862  1127 

1806,  p.  626,  ch.  846   975 


hebbauca. 

constitution. 

Art.  1,  f  11  876 

Art.  1,  I  22   174 

Art.  3,  f  11  474 

Art.  9,  I  1  472 

CODE  OF  CIVIL  FROGB- 
DUBE. 

II  802,  903   636 

CRIMINAL  GOD& 

8  146   1008 

8  468    876 

COBBBY*S  ANNOTATED 
BTATITTBS  • 
1903. 

a  1066    714 

I  2876c  et  wq  ^ 

j  6603^.. ..T:  2S4 

I  7552    646 

?  11,510   1092 

COBBBT'S  ANNOTATBID 
STATUTES  SUPPLE- 
MENT 1806. 
I  10,700   «7a 

COMPILED  STATUTES 

1897. 

Oh.  18a,  art.  1.  I  36  1064 

COMPILED  STATUTBS 
1908. 

Ch.  12a.  81  101b,  168  646 

Ch.  28,  f  226  1090 

Ch.  26.  f  6  636 

Ch.  91a.  loee 

8  6042.   Amended  by  Laws 

1905,  p.  515,  ch.  112  808 

88  6920,  6824.  6937.   430 

LAWS. 

1885,  p.  148,  ch.  14,  298 

1887,  p.  308,  ch.  14.  283 

1885,  p.  57,  ch.  1  716 

1901,  p.  336,  ch.  28.  1098 

1901,  p.  414,  ch.  54.   472 

1803.  p.  380.  ch.  73   632 

1908,  p.  644.  ch.  139  208 

1905.  pp.  189.  200.  eh.  16. 

88  12,  13   893 

1905,  p.  292,  ch.  47  1092 

1805.  p.  325,  ch.  66   174 

1905.  p.  615.  ch.  112  898 

1806,  p.  680,  dL  186   474 

KOBTH  DAKOTA. 

BEVISBD  CODES  1889. 

81  1671-1584    236 

8  2081  1107 

88  4788,  4781    719 

1  6274,  mbd.  1   90 

I  6^   02 

8  6627    936 

6  6658    613 

I  5848  IIOS 

I  5942    621 
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1 6670.  Amended  hj  Lawi 


I  7606 
It  7954 
jl  811C 
I  8497 


9  223S 

1105 

a  2838 

717 

12847 

938 

1  2840 

728 
088 

I^AWS. 


LAWS. 


1901,  p.  259,  ch.  201  1105 

1901.  p.  2A5.  ch.  208  1108 

1905,  p.  297,  ch.  166   724 

SOUTH  DAKOTA. 


REVISED  OIVIIj  CODE. 

70,  94    403 

947    737 

1161,  1155,  1176,  1766  457 


BBVI8ED  CODE  OF  CIVIL 
PBOCBDURB. 

15   99 

S  108,  109    932 

I  285,  288,  289    101 

425    279 

487    100  I 

6S3    282  ; 

'550    279  1 

646    467 

i  675,  678    026 

REVISED  CODE  OF  CRIMI- 
NAL PBOOBDUBB. 
I  479    99 

RBVISBDJUSTIOBS'CODE. 
»  2,  124    786 

BBVI8BD  PENAL  OODB. 
I  8   99 

BDVISED  POLITICAL 
CODB. 

P12e7,  iSn.  1280   736 
1996    100 


1897.  p.  261,  ch.  96  , 

1899,  p.  44,  ch.  41,  «  3.... 
1903,  p.  88.  ch.  79.126... 
1903.  p.  180,  ch.  154,  S3... 
1903,  p.2.W,ch.l90.l7.. 
1906,  p.  161,  ch.  114,  f  IL. 


6231 

278! 

97  i 
2781 


282 
929 
742 
241 
99 
738 


WIBOONSIir. 

REVISED  STATUTES  1849. 
Ch.  41,  J  5  917 

REVISZID  STATUTES  1868. 
Oh.  128  811 

REVISED  STATUTES  ISTa 

§12466,  2622   787 

I  2601    47 

14222.  Amended  by  Laws 
1887,  p.  678,  ch.  304.  S  1  67S 

REVISED  STATUTES  1888. 

1044    900 

1169    229 

1210a   563 

1220    801 

1326    795 

1339  654 

rieo2,''ii!OG,'i&6&!!."!!io52 
1617  950 
1691.  Ameoded  b;  Laws 
1905,  p.  419,  ch.  ^78....  792 

I  1810  910 

U  1947-1951.  1963.  1954, 
1978  \?...!7r.  801 

n  1990,  1991  1026 

1  2216b  917 

i  2802    573 


2307,  eabd.  1  230 

2810  816 

2362  665 

23G9  788 

2642   44 

26r.6  947 

2657  1030 

2718    906 

2789   662 

2829   661,  831,  924 

2831    81« 

2858    777 

2863    817,  1056 

2867   ^. .  816 

12891    44 
2892    785 
3009  1066 
3101,  3102,  3103,  3106, 
3120,  3126    788 

i3823    788 
3929    305 
8935.  aubd.  6  922 
4031   1064 

14035    920 
4069   799 
4141  799 
4096   1048 
4096.  Amended  by  Lawi 
1901,  p.  828.  ch.  244. . .  .1068 

41eJ  817.  1008 

4222   676,  777 

4224   675 

I  4255,  4256    225 

4466a   668 

4687e  228,  663 

LAWS. 

1860,  p.  864,  ch.  361   787 

1889,  p.  20,  ch.  20   787 

1895.  p.  15.  ch.  7   47 

1897.  p.  678,  ch.  304, 1 1. .  675 

1899,  p.  358,  ch.  218   47 

1809,  p.  382,  ch.  229    906 

1899,  p.  681.  ch.  866. ...  809 
1901,    p.   ^    eh.  244 

 1048,  1064 

1908,  p.  728.  ch.^  I  1..  947 
1905,  p.  419^  eh.^  792 


STENOGRAPHERS. 

Absence  of  official  reporter  from  trial,  aee 
•Trial,"  I  2. 

STIPULATIONS. 

Affecting  settlement  of  bill  of  exceptions,  see 

"ExceptioQB,  Bill  of,"  $  1. 
Consent  to  Judgment,  see  "Jadgment,"  i  8. 

STOCK. 

Building  and  loan  association  stock,  see  "Bnild- 

ing  and  Loan  Associations." 
Corporate  stock,  see  "Corporations,"  i  SL 

STOCKHOLDERS. 

Of  corporatfMU,  see  "Corporations,**  |  8. 
Of  Insurance  companies,  see  "Insuranea,"  |  2. 

STREET  RAILROADS. 

See  "Railroads." 

As  employers,  see  "Master  and  Serrant,"  U  3, 
6,  7. 

Carriage  of  Passengers,  see  "Carriers,"  {  8. 
Harmlesit  error  in  action  for  death  cansed  hj 
(veratioD  of,  sea  "Appeal  and  Error,"  f  td. 


i  1.   EatabllsltmaBt,    eoBstrvotlMi»  mnA 
malntonaiioe. 

*Cit7  ordinance  held  to  anthorize  street  rail- 
road to  build  single  or  double  track  line ;  but  it 
could  not  build  a  singla  track  line  and  after- 
wards convert  it  Into  a  doable  trade  line. — 
Eastern  Wisconsin  Rr.  St  Light  Go.  v.  Winna- 
bago  Traction  Co.  (Wis.)  571. 

S  2.   ReEvlatioii  and  operation. 

Plaintiff,  injured  in  a  collision  with  a  street 
car  held  gailty  of  contributory  negligwce. — 
AUwortb  T.  Muskegon  Traction  ft  Ughtbg  Co. 
(MicK)  76.  "-a 

STREETS. 

See  "Highways'*;  "Monlcipal  Corporations." 
«  7,  a 

STREET  SPRINKLING. 

See  "Municipal  Oorporattona,"  {  9, 

SUBCONTRACTORS. 

See  "Railroads."  {  2. 

CoDstmctlon  of  railroad,  sea  "Bailroads."  %  1. 
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SUBLETTING. 

Bee  'Xudlord  and  Tensnt,'*  |  & 

SUBROGATION. 

Olatm  of  RoretT  on  contraetor's  bond  to  inbro- 

Btion  to  certain  fnnds  held  without  merit— 
ipwell      National  Surety  Co.  (Iowa)  318. 

Plaintiff  held  not  entitled  to  subrogation  «x» 
rightB  of  intervener  in  mortgafe  discharged  bj 
gUlntlfl^MaTtiii  Bros,  ft  Go.  T.  Leiui  (Iowa) 

SUBSCRIPTIONS. 

DeductioD  of  by  tax  payer  from  valuation  of 

property  aaseased,  see  "Taxation,"  |<  2,  3. 
For  real^,  see  "Vendor  and  Purchaier,    |  2. 

SUGAR  BOUNTIES. 

See  •^oontiea." 

Claims  against  state  few  bonntiea  under  in- 
valid law,  see  "States,"  1  & 


See  ^'Action." 


See  "Process.' 


SUIT. 
SUMMONS. 

SUNDAY. 


See  "Holidays." 

Iaws  relating  to  aa  affecting  personal  or  dvil 

rights,  see  '^Constitutional  Xaw,"  I  4. 
Municipal  Sunday  regnlatlena,  see  ^'Municipal 

Corporations."  i  6. 
Sales  of  liquor  on  Sonday,  see  "Intozieating 

Liouors."  H  Ir  4,  S. 
Sunday  laws  aa  class  legislation,  ase  "OonstitD- 

tional  Law,"  16.  - 

The  Sundiv  law  la  Justified  aa  a  sanitary 
meaauie^State  t.  Wdin  (Minn.)  1127. 

The  Sunday  law  is  a  legal  exercise  of  the 
police  power.— State  v.  Weiss  (Minn.)  1127. 

Gen.  St  1894,  (  6614,  providing  that  It  Is 
a  sufficient  defense  to  a  prosecutioD  for  servile 
labor  on  Sunday  that  defendant  ke«>s  another 
day  of  the  week  as  holy  time,  and  does  not 
labor  on  that  day,  has  no  application  to  a  per- 
son accused  of  selling  groceries  on  Sunday  in 
violation  of  Laws  1903,  p.  e.  862^— State 
T.  Weiss  (Minn.)  1127. 

SURETYSHIP. 

Sea  Trfaidpal  and  Surety." 

SURPRISE. 

Oronnd  for  new  trial,  see  "New  Trial."  I  1 

SURRENDER. 

Of  written  Instmmoit  for  cancellation,  aee 
"Oancellatton  of  InstrumoitB.'' 

SURVEYS. 

See  "Boundaries,"  |  2. 

SURVIVAL 

Of  cause  of  action,  aaa  **Abatement  and  Re- 
vival." 1 1. 


SUSPENSION. 

Of  attomar,  aae  '*Attonur  and  CUnt,**  |  1. 

SWINDLING. 

Sae  "False  Pretenses." 

TAXATION. 

Authority  of  county  board  to  employ  elerkf  to- 
make  up  delinqnent  list  see  "Coai»ea."  1  L 

Competency  of  witnesses  in  suit  to  set  aside  tax 
deed,  see  "Witnesses."  I  2. 

Estopp^  to  assert  title  as  against  purchaser  at 
tax  sale,  see  "Estoppel,"  f  2. 

Laws  relating  to  as  impairing  obUgatitm  of 
contract,  aee  "Constitutional  Law,'^  |  6. 

Mandamus  to  compel  levy,  see  "Mandamus,"  |  L 

Parol  or  extrinsic  evidence  affecting  record  in 
tax  proceeding,  see  "Evidence,"  |  10. 

Payment  of  tax  by  mistake  aa  CMiatitatinc  ad- 
verse possession,  see  "Adverse  Poaaesnon." 

Requiaites  of  appeal  from  rulings  in  suit  to  set 
aside  tax  sale,      "Appeal  and  Drror."  |  &. 

Tax  puers  suit  to  restrain  purchaae  of  voting 
macbuiea  by  public  offieezs,  see  "Injunction.* 
1  2. 

Local  oTtpeeUil  tares. 

See  "Counties."  1  2. 

Assessment  for  municipal  improvementa,  see 
"Munldpal  Corporations."  S  5. 

OccupcMon  orjirMleg€  toam 

See  "Intoxicating  Liquors,"  |  2;  "Liosnau," 
i  !• 

f  1.   IdablUtr  of  peraoas  and  prtip«vl». 

Under  Code,  H  1314,  1818,  property  In  tiia 
hands  of  a  consignee  for  delivery  to  parchasos 
held  liable  to  assesament  as  the  prop^ty  of  the 
consignee. — Merchants*  Transfer  Co.  t.  Boaid 
of  Review  of  City  of  Dee  Moines  (Iowa)  211. 

*In  an  action  to  recover  certain  taxes  on  Inm- 
ber,  evidence  held  to  show  that  plaintiff  had  the 
title  and  was  asflessable  for  the  taxes. — Ed- 
ward Hioes  Lumber  Co.  v.  Wells  Tp.  (Mich.) 
872. 

The  abandonment  of  property  formerly  uaed 
exclusively  for  religious  and  educational  pur- 
poses, with  the  Intention  of  never  again  bo  nsing 
it,  together  with  actual  cessation  of  such  oae. 
renders  such  property  liable  to  taxation  from 
the  time  of  such  abandonment. — Holthaos  v. 
Adams  County  (Neb.)  632. 

A  railway  company  in  condemning  land  is 
not  the  agent  of  the  state,  and  the  state  baa  no 
ownership  In  the  lands  so  as  to  render  them 
exempt  from  taxation. — State  v.  Missouri  Pac. 
Ry.  Co.  (Neb.)  983. 

Under  the  express  provisions  of  Rav.  St.  189& 
1  1044.  and  Laws  INO,  p.  882,  c  228^  peraonal 
property  liable  to  taxation  most  be  a— owed  to 
the  owner  thereof. — ^Wisconsin  Oak  Lumber  Oow 
V.  Laursen  (Wis.)  900. 

I  S.   IicvT  and  assessment. 

Sabacrlptlon  to  endowment  fond  of  college, 
made  to  secure  conditional  subscriptions.  Md  a 
debt  based  on  an  actual  valid  consideration, 
within  the  meaning  of  Code  1897, 1 1311.  anthor- 
ixing  a  taxpayer  to  deduct  drt>ts  froon  mouej* 
and  credits.— King  v.  Carroll  (Iowa)  706. 

Subscription  to  endowmmt  fond  of  college 
held  not  within  the  provision  of  Code  1897. 
{  1311.  that  a  taxpayer  shall  not  be  entitled  to  a 
deduction  from  moneys  and  credits  on  account  of 
unpaid  subecriptions  to  institutions  or  corpora- 
tions. (Code  1S51, 1  4SJ,  Revision  1800^  ; 
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and  Code  1873,  S  814).— King  v.  Carrol)  (Iowa) 
705. 

Tax  on  property  assessed  to  true  owner,  a 
corporation  or  association,  fteld  not  collectible 
from  company's  trnstee. — Homer  Tp.  t.  Smith 

(Mich.)  12. 

An  assessment  of  land  described  as  being  In 
"Newell's  E.  &■  C.  plat"  held  valid,  the  abbre- 
riatitma  being  well  understood.-~AndItor  Gen- 
eral T.  Fleming  (Micb.)  71. 

Real  property  Is  assessed  for  taxation  on  even- 
nambered  years  only ;  the  assessment  for  the 
succeeding  year  being  based  on  the  valuation  of 
the  prior  year^ — In  re  Payment  of  Beal  Estate 
Taxes  In  Fine  OoonQr  (Minn.)  276;  In  le  At- 
wood  Lumber  Ca,  Id. 

A  statement  of  the  amount  of  taxes  and  penal* 
ty  as  published  in  a  tax  list  held  sufficient — 
Salisbury  v.  Stenmoe  (Minn.)  416. 

A  tax  list  held  prima  facie  evidence  that  a 
levy  of  taxes  was  made  by  the  pro^r  authori- 
ties, and  conclusive  as  against  a  claim  of  irreg- 
ularities ther^. — HoHlians  t.  Adams  Gonnty 
(Neb.)  6S2. 

I  3<  B«Tlew,  eorreetloB,  av  settiuB 

malde  «f  asaeaBacnt. 

Under  Laws  28th  Gen.  Assem.  1900,  p.  84.  c. 
50,  8  1,  and  Code,  8  1373,  a  property  owner  held 
not  entitled  to  raise  other  than  jurisdictional 
nnestions  on  appeal  to  the  district  court  from  a 
treasurer's  assessment  of  omitted  property, 
which  were  not  presented  to  the  treasurer. — 
Qiliaon  v.  Cooley  (Iowa)  1011. 

Tax  ferret  employed  by  county  to  discover 
omitted  pn^KT^  held  not  entitled  to  appeal  in 
his  own  name  or  for  the  county  from  action 
of  treasurer  or  auditor  In  refusing  to  assess 
omitted  property. — In  re  .  Treasurer  of  Wood- 
bury County  (Iowa)  1023;  Appeal  of  Farmers' 
Loan  &  Trust  Co.,  Id. 

Under  Code,  {  1373,  and  Code  Supp.  1902. 
H  1385b.  I880C,  1407a,  a  county  cannot  appeal 
from  the  action  of  the  auditor  or  treasurer  In 
refusing  to  assess  omitted  property. — In  re 
Treasurer  of  Woodbury  County  (Iowa)  1023; 
Appeal  of  Farmers'  Loan  &  Trust  Co.,  Id, 

A  reassessment  by  board  supervisors  was 
▼alid  where  it  adopted  the  report  of  its  com- 
mittee on  rejectea  taxefl.~Auditw  General  T. 
Fleming  (Mich.)  71. 

Under  Comp.  Laws,  %%  3918,  3919,  where  the 
Auditor  General  erroneously  rejected  a  certain 
assessment  as  not  sufficiently  describing  the 
property,  the  board  of  supervfsors  were  anthor- 
lEea  to  make  a  reassessment. — Auditor  General 
T.  Fleming  (Mich.)  71. 

Under  Comp.  Laws,  H  3851.  8853,  3899,  held 
that  a  taxi»iyer  who  failed  to  object  before  the 
board  of  review  to  an  assessment  roll  made 
by  the  supervisors  could  not  appeal  to  the 
••(inrts  for  redress. — Traverse  Beach  Ass'n  t. 
Blmwood  Tp.  (Mich.)  768. 

On  an  application  to  the  board  of  equaliza- 
tion for  a  readjustment  of  an  assessment  for  an 
odd-numbered  year  on  land  from  which  the  tim- 
ber had  been  cut  after  the  assessment  for  the 

Erevious  even-numbered  year,  the  board  must 
ear  and  act  on  the  application. — In  re  Pay- 
ment of  Real  Estate  Taxes  in  Pine  County 
(Minn.)  276;  In  re  Atwood  Lumber  Co.,  Id. 

Under  Laws  1005,  p.  515,  e.  112,  amending 
Oomp.  St  1903,  S  5042.  and  providing  that 
a  county  board  may  correct  evident  errors  in 
assessment  or  In  valuation,  an  order  of  a 
county  board  Kranting  relief  in  a  proceed- 
ing in  which  it  has  jorrsdicton  is  not  subject  to 
review  in  a  collateral  proceeding. — State  v. 
Grow  (NebO  888. 


Under  Laws  1906,  p.  515,  e.  112,  amending 
Comp.  St.  1903,  8  5042  and  authorising 
a  county  board  to  correct  evident  errors  in 
valuation,  several  owners  of  different  tracts 
may  unite  in  a  petitimi  to  the  board  for  relief, 
—State  T.  Grow  (Neb.)  888. 

Laws  1905,  p.  515,  c.  112,  amending  Comp. 
St  1903,  fi  604t2,  expressly  authorizes  the  coun- 
ty board  to  correct  evident  errors  of  assessment, 
or  of  apparent  gross  injustice  in  valuation  at 
any  of  its  annual  meetings. — State  v.  Grow 
(Neb.)  898. 

Under  Rev.  Pol.  C!ode,  fi  2225,  the  court,  on 
anmiUing  on  certiorari  sn  assessment  laid  by  the 
county  board  of  equalization,  should  enter 
judgment  for  a  just  amount  of  taxes  due,  or  or- 
der a  reassessment — Salmer  r.  Board  Of  Oom'rs 
of  Clay  County  (S.  D.)  623. 

I  4.    Idea  aad  priority. 

*  Under  the  revenue  law  failure  of  a  county 
clerk  in  making  up  the  tax  list  to  prepare  a 
complete  statem«it  of  all  the  lands  in  his 
county  on  which  taxes  are  delinquent  does  not 
destroy  the  lien  of  the  taxes.— State  T.  Missouri 
Pac.  Ry.  Co.  (Neb.)  983. 

I  5.    Paymeat  aad  refaadlac  or  most* 

ery  of  tax  paid. 

'  Where  tax  was  voluntarily  paid,  and  without 
filing  statement  of  protest,  required  by  Comp. 
Laws,  8  3876.  taxpayer  could  not  recover  the 
same  back. — Traverse  Beach  Ass'n  t,  Elmwood 

Tp.  (Mich.)  30. 

*A  tax  paid  before  levy  or  threat  of  levy  or 
duress  of  any  kind  Is  paid  voluntarily. — ^Lingle 
V.  Elmwood  Tp.  (Mich.)  604. 

Principal  stockholder  and  bondholder  in  cor- 
poration held  entitled  to  wiy  corporation  taxes 
under  protest,  pursuant  to  Comp.  Laws.  J  3876, 
and  recover  back  the  amount  paid  if  the  taxes 
are  illegal.— Lingle  v.  Elmwood  Tp.  (Mich.)  G04. 

Under  (>)mp.  Laws,  88  3899,  3939,  protests 
against  the  payment  <^  certain  taxes  wld  to 
sufficiently  Indicate  fraud  as  a  ground  of  Illegal-' 
ity  of  tax. — Lingle  v.  Elmwood  Tp.  (Mich.)  004. 

*Comp.  Lavra  1897,  |  3876,  authorising  the 
payment  of  illegal  taxes  nnder  protest  expressly 
requires  an  action  to  recover  back  the  money 
paid  to  be  brought  within  30  days  after  pay- 
ment—Lingle  V.  Elmwood  Tp.  (Mich.)  604. 

Under  Comp,  Iawb,  8  8876.  relative  to  the 
payment  of  taxes  under  protest,  treasurer's  re- 
ceipt or  entry  made  by  treasurer  held  not  con- 
clusive on  the  taxpayer  as  to  the  time  of  pay- 
ment—Lingle  T.  Elmwood  Tp.  (Midi.)  004. 

8  6.  OollsotloB  aad  eaf oraeaient 
agalast  persoas  or  pevacmal  prop- 
erty. 

Under  Code,  8  1407,  the  board  of  superrlsors 
has  no  author!^  to  contract  for  collection  of 
taxes. — ^Massie  t.  Harrison  County  (Iowa)  507. 

Where  the  board  of  supervisors  contracted 
with  the  tax  collector  for  a  certain  compensa- 
tion, and  he  was  then  appointed  by  the  treas- 
urer, held  that  the  compensation  provided  by 
contract  included  a  statutory  percentage. — ^Mas- 
sle  V.  Harrison  Connty  (Iowa)  607. 

Under  Code,  8  1407,  no  contract  can  be  made 
allowing  a  tax  collector  a  greater  compensation 
than  6  per  cent — Masaie  v.  Harrison  County 
(Iowa)  607. 

Wbere  a  tax  collector  retained  25  per  cenf.  of 
the  amount  of  tax  collected  under  an  illegal  con- 
tract with  the  board  of  supervisors,  allowing 
such  eompensation,  the  county  was  entitled  to 
recover  the  amount  in  excess  of  the  3  per  cent 
authorised  bylaw  to  be  paid  for  such  services. 
— Massie  v.  Harrison  Oounty  (low^  COT. 
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*nnder  Oode,  8  1374,  a  county  tt^asnrer  can- 
not, by  failing  to  demand  amoimt  of  tax  which 
should  have  been  paid  on  omitted  property, 
delay  the  running  of  the  statntory  limitation 

giriod  within  which  to  sue  for  aucQ  amount. — 
hearer  v.  Citizens'  Bank  of  Washington  Coun- 
ty (Iowa)  102S. 

Under  Code  Supp.  190%  {  1407a,  act  of  coun- 
ty treasurer  in  assessing  omitted  property  held 
not  to  constitute  a  judgment  in  such  sense  as 
to  postpone  the  miming  of  limitatioDs^  pre- 
scribed by  Code,  §  1374,  for  the  collection  of 
taxes  on  such  property. — Shearer  v.  Citizens' 
Bank  of  Washington  County  Cowa)  1025. 

Under  Code,  I  1374,  action  to  recover  taxes 
on  omitted  property  must  be  commenced  at  the 
latest  within  30  days  after  the  expiration  of 
5  years  from  the  time  the  asaessmeut  should 
have  been  madeu — Shearer  t.  Citlxens'  Bank  of 
Washington  County  (lows)  102S. 

*In  the  absence  of  atatota,  no  actUm  at  law 
will  lie  to  recovor  taxes,  whettier  on  omitted 
woperty  or  otherwise. — Shearer  t.  Gitisena* 
Bank  ol  Waahington  County  (Iowa)  1026. 

The  defense,  in  proceedings  for  judgment  for 
taxes  on  real  estate  levied  in  an  odd-numbered 
year,  that  the  valuation  of  the  property  "was  un- 
equal becauae  after  the  orlglnu  assenment  tlm- 
b^  on  the  land  had  bem  cut  and  removed,  reduc- 
ing the  value  of  the  land,  must  show  that  the 
facts  showing  the  reduction  in  value  were  pre- 
sented to  the  board  of  equalizatiMi  and  an  appli- 
cation made  to  it  for  readjustment — ^In  re  Pay- 
ment of  Real  Estate  Taxes  In  Pine  County 
(Minn.)  276:  In  re  Atwood  Lumber  Co.,  Id. 

The  proTi^ns  of  the  revenue  law  of  1903 
(Laws  1903,  p.  389,  c  73),  changing  the  method 
of  procedure  in  the  collection  of  taxes,  are  avail- 
able for  the  collection  of  taxes  delinquent  prior 
to  the  time  such  law  went  into  effect. — Holutaua 
V.  Adams  County  (Neb.)  632. 


I  7. 


iMid  for  Krapaymeat  of 


Sale  of 
tax. 

Information  acquired  by  petitioner's  attorney 
from  a  county  treasurer  for  the  purpose  of 
avoiding  a  tax  held  not  to  entitle  them  to  vaca- 
tion of  a  decree  for  the  sale  of  the  property,  un- 
der Gen.  Tax  Law,  {  70  (Pub.  Acts  1893,  p.  388, 
No.  20Q).— Bullock  r.  Auditor  General  (MichO 

Notices  of  sale  of  lands  for  taxes  to  the  record 
owners  in  which  the  name  of  the  county  and 
state  was  omitted  from  the  description  field  in- 
effective.—Tucier  T.  Van  Winkle  (Mich.)  607. 

Service  of  a  sufflclent  notice  of  the  sale  of  land 
for  taxes  on  one  claiming  an  interest  in  the  tim- 
ber thereon  held  insufficient  where  notice  to 
record  owners  was  invalid.— Tucker  t.  Van 
Winkle  (Mich.)  607. 

Where  a  printM'a  affidavit  of  publication  of 
a  delinquent  list  was  sworn  to  before  a  notary 
public,  but  no  notarial  seal  was  affixed  thereto, 
there  was  no  publication  of  the  delinquent  list 
— Holmes  v.  Loughr^  (Minn.)  558. 

A  technical  defect  In  the  authentication  of  a 

{printer's  affidavit  of  publication  of  a  delinquent 
ist  does  not  expunge  from  tbe  judgment  roll  a 
copy  of  the  official  papers  and  a  printer's  state- 
ment found  therein,  so  that  the  presumption 
will  obtain  on  appfAl  that  there  was  anotlier 
and  correct  list  published.— Holmes  v.  Loughren 
(Minn.)  55a 

§  8.   BedemptloB  from  tax  sale. 

'Payment  of  taxes  need  not  be  shown.  In  or- 
der to  entitle  one  to  redeem  from  a  tax  sale, 
where  no  proper  notice  was  i^ven  of  the  ex- 


piration of  tbe  period  of  redemption. — Iowa 
Loan  &  Trust  Co.  v.  Pond  (Iowa)  110. 

Under  Code,  {  1441,  a  nonresident  aaslcnee  of 
a  certificate  for  the  purchase  of  land  at  tax  sale 
holding  the  same  for  the  benefit  of  the  purchaser 
held  the  proper  person  to  issue  the  notice  of  the 
expiration  of  the  redanpti<m  period. — ^Nugent 
T.  Cook  (Iowa)  42L 

The  bolder  of  a  certificate  of  purchase  M 
land  at  a  tax  sale  held  not  bound  to  serve 
notice  of  the  expiration  of  the  redemption  period 
on  the  administratrix  of  the  person  to  whom  tbe 
land  had  been  assessed. — Nugent  v.  Cook 
(Iowa)  421. 

Where  the  person  to  whom  land  sold  for  taxes 
was  assessed  died  before  notice  of  expiration  of 
the  period  of  redemption  was  attempted  to  be 
served,  the  case  should  be  treated  aa  thonch  the 
land  had  be^n  assessed  to  an  unknown  owner, 
and  no  publication  of  notice  was  required. — 
Nagent  v.  Cook  (Iowa)  421. 

A  county  treasurer's  certificate  that  no  taxes 
were  due,  not  presented  to  the  Auditor  General, 
etc.,  under  Gen.  Tax  Law,  S  98  (Pub.  Acts  1895. 
p.  298,  No.  154),  held  insufficient  to  entitle  the 
owner  to  redeem  the  land  after  sale  by  the  Aadi- 
tor.— Bullock  v.  Auditor  General  (Midi.)  542. 

I  9.     Tax  titles. 

Party  not  entitled  to  notice  to  redeem  can- 
not question  tax  deed  leaned  to  another.-»-Iowa 
Loan  &  Trust  Co.  v.  Pond  (Iowa)  119. 

The  provisions  of  Oode,  |  1441,  pointing  out 
the  prerequisites  to  the  issuance  of  a  tax  deed, 
held  mandatory. — Grimes  t.  Ellyson  (Iowa) 
418. 

Under  Code,  S  1441,  In  relation  to  the  laananee 
of  tax  deeds,  held  that  service  of  notice  oa  the 
true  owner  is  not  sufficient  to  validato  a  deed 
without  service  on  the  occupanL — Grimes  t.  K1- 
lyaon  (Iowa)  418. 

Under  Code,  1 1441,  pointing  out  tbe  prerequi- 
sites  to  tbe  Issuance  oi  a  tax  deed,  the  net  uat 
the  lands  are  assessed  and  taxed  as  "unknown* 
held  not  to  dispense  with  notice  to  the  person  i> 
possession.— Grimes  v.  Bllyson  (Iowa)  418. 

A  statute  ot  limitations  is  not  pot  In  operatios 
in  favor  of  a  person  daimlufr  under  a  tax  sale 
nnlesB  there  !■  whind  it  a  valid  tax  jodgmenL-^ 
Holmea  v.  Lou^ren  (MnnnO  658. 

i  10.  Iiegaer,  inkerltaneot  and  trmmmlmr 

taxes. 

An  indebtedness  to  a  nonresident  heU  not 
subject  to  an  inheritance  tax,  under  Code,  I 
1467.— Gilbertson  v.  Oliver  (Iowa)  1002. 

Under  Pub.  Acts  1899,  p.  284.  No.  188.  f  2t 
the  Inheritance  tax  la  to  be  measured  by  the 
property  which  it  is  within  the  power  of  tlw 
state  to  tax,  and  not  by  property  which  state 
policy  has  selected  for  the  purpoae  of  ceneral 
taxation.— In  re  SUnton'a  Estate  (Mi<di.f  112S : 
Appeal  of  Stanton,  Id. 

*A  tax  provided  for  In  the  inheritance  tax 
law,  so-called  (Laws  1901,  p.  414.  c  &4.  at 
amended  by  Coobey's  Ann.  St  Supp.  1906,  I 
10706),  is  a  tax  on  the  right  of  saccesakm  to 
property  by  inheritance  or  will. — State  t.  Vin- 
Boohaler  (Neb.)  472. 

Bnameration  of  subjects  taxation  In  OoaA. 
art.  9,  §  1,  is  not  exclusive. — State  Tinaoa- 
haler  (Neb.)  472. 

Laws  1901,  p.  414,  c.  54,  as  amended  by  Cob- 
bey's  Ann.  St.  Supp.  1906,  |  10706,  only  re- 
quire inheritance  tax  to  be  levied  on  the  ahan 
Uiat  each  heir  or  devisee  takes  thertin. — State 
T.  Vinsonhaler  (Neb.)  47^ 


Point  annotated.  See  syllalma* 
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TELEGRAHIS  AND  TELEPHONES. 

i  1.  Eatoblialuneat,   •omatrMtloB,  Mtd 

mainteiiBiioa. 

In  an  action  for  negllKeDce,  findings  that  de- 
fendant's negllsence  was  the  proximate  cause 
of  the  injury  and  that  plaintiff  s  injuries  prozi- 
matdy  contributed  thaeto  were  not  inconsist- 
ent.-—Owen  V.  Portage  Telephone  Co.  (Wis.)  924. 

In  an  action  for  personal  Injuries  cnused 
by  electric  shock  communicated  by  a  telephone 
wire,  an  instruction  that  It  was  a  matter  of 
common  knowledge  that  lightning  is  conducted 
alone  such  wires  is  proper. — Owen  T.  Portage 
Tel^hone  Co.  (Wis.)  024. 

In  an  action  against  a  telephone  company  for 
n^ligentl;  leaving  upon  plaintiffs  premises  a 
portion  of  what  had  formerly  been  a  ground 
connection,  whereby  plaintiff  received  injuries 
from  lightning,  evidence  keU  to  justify  the  sob- 
mission  to  the  jury  of  the  question  whether 
plaintiff  was  guilty  of  contributory  negligence. 
— Owen  v.  Portage  Telephone  Co.  (Wis.)  924. 

I  2.    ROEiilBtloii  and  operatloik. 

In  an  action  against  a  telegraph  company  for 
delay  in  delivering  a  message,  a  notice  of  a 
dabn  for  damages,  as  reaulred  Code,  I  2164, 
Aeld  insdmisidble  under  the  isauefl. — ^Heald  t. 
'Western  Union  Telegraph  Co.  (Iowa)  688. 

TENANCY  IN  COMMON. 

lUght  of  purchaser  of  Unds  from  tenant  in 
common  In  crops  to  vendor's  sbaie  of  crops,  see 
"Crops." 


9  1. 


oo-ten- 


Blffhts  Mid  UabUltles  of 
ants  as  to  tblrd  persons. 

A  contract  for  the  exchange  of  land  held  not 
binding  on  a  inrt  owner. — Bla<^edge  &  Black- 
ledge  V-  Davis  (Iowa)  1(X)0. 

The  part  performance  of  a  purcbas«  held  such 
as  to  render  it  Inequitable  to  permit  the  co- 
tenant  of  the  vendor  to  repudiate  the  contract 
of  ssle.— Stuart  v.  Mattem  (MlchO  8B.  ' 

TENDER. 

Condition  precedent  to  action  tor  breach  of 
contract  to  convey  land,  see  "Voidor  and  Pur- 
chaser," I  7. 

Harmless  error  in  rulings  relating  to,  see  "Ap- 
peal and  Error,"  g  15. 

Sufficiency  to  support  action  for  specific  per- 
formance, see  *  Specific  Performance,"  {  2. 

*A  tender  held  conditional,  and  therefore  not 
valid.— Mann  t.  Boberts  (wis.)  785. 

TERMS. 

Of  Icaeee,  lee  "Landlord  and  Tenant,"  |  8. 

TESTAMENT. 

See  "WiUfc". 

TESTAMENTARY  CAPACITY. 

See  **Willfl,"  |  2. 

TESTAMENTARY  POWERS. 


Creation,  see  "WUls."  |  6. 
H««^iction8  on  power  to  devise  or  bequeath,  see 

'        *  See  "Asst 

THEFT.  U4;> 

See  "Larceny."  and  Coi 
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In  an  action  against  tiiree  defendants  for  an 
alleged  negligent  injury  to  plaintiff,  bronglit 
within  a  year,  under  Rev.  St.  1898.  {  4222,  subd. 
5,  it  was  not  error  fbr  thetonrt  to  permit  plain- 
tiff, IS  months  before  trial,  to  amend  the  sum- 
mons and  c(»iq>Iaint  by  striking  the  name  of  one 
of  the  defeodanta  therefrom.— Olwell  r.  Skobia 
(Wta.)  777. 

TOWNS. 

See  "Municipal  Oorporations.** 

Liability  of,  for  damages  in  constractlon  and 

repair  of  highway,  see  "Highways,"  S  2. 
Support  of  paupers  by,,  see  "Paupers,"  {  2. 

{  1.   Oreatioa,  alteratloB,  ezisteiioe,  and 

?olltloal  fuetlttiis. 
lomp.  Laws,  H  2407,  2410,  2413,  town- 
aihi^  boards  of  respective  townships  into  which 
a  single  township  haa  been  divided  cannot  re- 
quire one  of  the  townships  to  pay  the  other 
a  sum  of  money  spent  on  the  roads  of  that 
township  in  excess  of  the  sum  spent  on  the  roads 
of  the  other.— North  AlUs  Tjf.  t.  AIUb  Tp. 
(Mich.)  188. 

TRADE-MARKS  AND  TRADE-NAMES. 

I  1*  lafrinseawBt  mnd  nnfalr  ooinpetl- 

An  Inventor  of  certain  pa.tented  grates  after 
severing  his  connection  with  a  corporation, 
the  name  of  which  contained  bis  own  name, 
held  not  entitled  to  use  such  name  and  words, 
used  by  the  corporation  to  advertise  Its  grates, 
by  which  tbe  public  was  misled. — Gordon  Hol- 
low Blast  Grate  Co.  t.  Gordon  (Mtch.>  1118. 

*A  partnerahip  held  entitled  to  adTertiw  Uiat 
It  manufacturea  grates  patented  by  a  certain 
Inventor  provided  it  was  stated  that  such  part- 
nership was  separate  from  a  corporation  pre- 
viously organized  by  such  inventor  to  mann- 
factore  similar  grates. — Gordon  HoUow  Blaat 
Grata  Co.  v.  Gordon  (Mich.)  1118. 


TRANSCRIPTS. 

As  evidence,  see  "E>vidence,"  1  9. 
Of  record  for  purpose  of  review,  me  ' 
and  Error."  i  7;  "Oriminal  Law,"  | 

TRANSFER  TAX. 

Set  rraxatlon."  |  la 


TREES. 

See  "Logs  and  Logging." 

Right  to  growing  timber  under  contract  for 
sale  of  realty,  see  "Vendor  and  Purchaser," 
IS. 

TRESPASS. 

By  municipal  officers,  see  "Municipal  Corpora- 
tions," S  8. 
Injuries  to  trespassers,  see  "Railroads,"  S  3. 
Restraining  trespass,  see  "Injunction,*'  fi  2. 
To  the  person,  see  "Assault  and  Battery/'  |  1. 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment." 

TRIAL 

See  "New  Trial";  "BeferenceT' ;  "WltneBses." 

Authority  of  corporate  officer  as  question  for 
jury,  see  "Corporations,"  S  4. 

Decision  on  appeal  or  writ  of  error  aa  law  of 
the  case  in  lower  court,  see  "Appeal  and  Er- 
ror,** I  1& 


Delivery  of  mortgage  as  question  tor  conrt,  see 

"Chattel  Mortgages,"  |  1. 
Exceptions  for  purpose  of  review,  see  "Appeal 

and  Error,"  I  4. 
Harmless  error  In  mlings,  see  "Appeal  and 

Error,"  |  16. 
Legality  of  trial  on  holiday,  see  "Holidays.** 
Notice   of  dissolution   of   partnership   as  a 

queetlMi  for  Jury,  see  "Partnership,"  |  5. 
Objections  for  pnrpose  ef  review,  see  "^peal 

and  error,"  |  4. 
Presumptions  on  appeal  or  writ  of  error  as  to 

rulina»  at  trial,  see  "Appeal  and  Error,"  f  12. 
Trial  die  novo  on  appeal,  see  "Appeal  and  Er- 
ror." a  11-17. 

Prooeedmggineldmt  to  trialt. 

See  "Contiunance." 

Entry  of  judgment  after  trial  of  Issaea,  aee 

"Judgment,"  |  6. 
Place  of  trial,  see  "Venue,"  S  1. 
Right  to  trial  by  Aur,  see  "jury."  |  1. 
Summoning  ana  unpaneling  Jury,  see  "Jury," 

«  2. 

3VfaI  of  ooMofM      or  agaiiut  parUeulur  elsMet 

of  partiei. 

See  "Carriers,"  f  8;  "Husband  and  Wife,"  «  4: 
"Master  and  Servant,"  S  7;  "Municipal  Cor- 
porations," 18:  "Ptiysiciana  and  Surgeona": 
^Principal  and  Sure^,"  }  2 ;  "Railroads,"  |f 
4,  6 ;  "Sheriffs  and  Constables,"  8  3. 

Stockholders,  aee  "Corporationa,"  §  3. 

Telegraph  or  telephone  company,  aee  "Tt^e- 
grapba  and  Telephones,"  S  1- 

Trial  of  particxdat  etvU  actions  or  proceeJIwgfc 

See  "Malidons  Pneecntloo,"  |  3;  '^N^Ugeuoe.'' 
I  4. 

For  aseessment  of  damages,  see  "DamaRea."  (  3. 
For  death  caused  by  defective  bridge,  see 

"Bridges,"  i  1. 
For  diversion  of  stream,  see  "Waters  and  Water 

Courses,"  |  1. 
For  injuries  caused  by  uae  of  weapons,  see 

"Weapons." 

For  injuries  from  defect  In  highway,  see  "High- 
ways," i  3. 

For  injuriea  to  animals  on  or  near  railroad 
track,  see  "Railroads,"  §  5. 

For  Bialpractice,  see  "Physidana  and  Sur- 
geons." 

For  personal  injuries,  see  "Carriers,"  |  3: 
''Master  and  SorvanL"  I  7;  "Manidpal  Cor- 
porations," J  8:  "Balboads,"  |  4;  ''I^ 
graphs  and  Tdepnonea,"  |  1. 

For  price  of  goods  sold,  see  "Salee,"  |  7. 

For  recovery  of  money  lost  at  gamine,  see 
"Gaming,"  S  1- 

For  wrongful  conversion  by  sheriff,  see  "Sher- 
iffs and  Constables,"  |  3. 

For  wrongful  death  of  servant,  see  "Master  and 
Servant?'  f  7. 

For  wrmgfnl  flowage,  see  "Waters  and  Water 
Courses?'  I  2. 

On  insurance  policy,  see  "Insurance,"  %  11. 

On  liquor  dealer's  bond,  see  "Intoxicating 
Liquors,"  fi  2. 

Probate  proceedinn,  see  "Wills,"  |  6. 

Suits  to  try  tax  tftlea,  see  "Taxation,'*  |  9. 

To  compel  constroction  of  private  railroad 
crossing,  see  "Railroads."  |  1. 

To  determine  or  estabUsh  boondary,  see  "Bound- 
aries," I  2. 

To  enforce  stockholder**  liability,  see  "Corpora- 
tions," «  8. 

To  resdnd  contract  of  sale,  see  "Sales,**  |  2. 

TrM  of  oriminal  pro*«cuittm». 
See  "Adultery":  "Arson";  "Assault  and  Bat- 
tery" i  2;  "Criminal  Law,"  |l  16-28;  "Em- 
beszlement'' ;  "False  Pretenses'^;  "HoaaicKW," 
S  4;  "Larceny,"  |  1:  "Bapa^**  |  1. 


*  Volat  Mwotated.  See  eyllalwa. 
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For  abandoimunt  of  wifs,  see  "Husband  and 

Wife."  i  4. 

For  keepbiK  disorderly  house,  Bee  "Diaorderl; 

House/' 

For  offense  against  liquor  lawsi  see  "Intozi- 
catlng  IjQDorB,"  }  IS. 

For  offenses  against  election  laws,  see  "Elec- 
tions," I  & 

I  1.   Notiee   ttt  trial   ud  preUniaarr 
yrooaedl^cs. 

*Where  in  an  action  at  law  the  answer  Inter- 
poeea  an  equitable  counterclaim,  the  Issues  aris- 
ing on  the  latter  should  be  detennbied  before 
the  trial  of  the  legal  issnes.— Cotton  t.  Butter- 
field  (N.  D.)  m 

i  2.   Coune  Mid  eondnot  of  trial  la  sea- 
aral. 

An  answer  held  not  to  constitote  an  admission 
of  plaintiff's  cause  of  action  for  converBion 
pleaded,  entitling  defendant  to  cpcn  and  dose 
on  an  issue  raised  in  his  counterclaim. — Farmer 
T.  Norton  (Iowa)  871. 

In  mandamus  to  compel  railroad  to  construct 
private  crossing,  where  defendant  claimed  that 
bridge  in  highway  which  it  had  constructed 
compiled  with  Omte,  i  2022,  remarlt  of  court  in 
ruling  on  motiMi  to  direct  verdict  held  not  er- 
roueons. — Berrstrom  t.  Newton  &  N.  W.  R.  Co. 
(Iowa)  436. 

If  a  party  desires  to  complain  of  the  ab- 
sence of  the  official  reporter,  he  should  call  the 
attention  of  the  trial  court  thereto,  and  if  forced 
to  trial  without  the  reporter,  preserre  his  «• 
ceptions.— Tootle-Weakly  Millinery  Co.  t. 
Billingsley  (Neb.)  8S. 

I  8.    Bee«]»iiOB  of  evideaoo. 

*In  the  absence  of  an  objection,  permitting  the 
jury  to  c<xiaider  ezpeoses  for  medical  aid  In- 
curred was  not  reversible  error. — Andrews  v. 
Chicago  G.  W.  By.  Co.  (Iowa)  404. 

An  objection  to  a  question  as  to  the  value 
of  services  as  "incompetent  and  immaterial" 
does  not  raise  any  objection  to  the  competengr 
of  the  witness.— Wilson  v.  Godkin  (MlchO  1121. 

In  a  suit  to  foreclose  a  mortgage,  the  admis- 
sion in  evidoKe  of  the  original  note  and  mort- 
gage after  a  certified  eapj  of  the  morteage  had 
been  admitted  was  within  the  sound  uscretion 
of  the  trial  court — Bruce  v.  Warner  (S.  D.) 
282. 

In  an  action  for  Injariea,  the  admission  of 
evidence  by  a  plaintiff  In  rebuttal  which  she 
should  have  given  in  chief  held  within  the  dis- 
cretion of  the  court— Olwell  t.  EfroUs  (Wis.) 
777. 

*There  was  no  error  In  refuring  to  allow  a 
party  to  give  testimony  which  would  have 
amounted  to  a  reiteration  of  testimony  previous- 
ly given. — Griswold  v,  Nichols  (Wis.)  815. 

In  an  action  for  negligence,  evidence  tending 
to  show  freedom  from  contributory  negligence 
is  not  admissible  in  plaintiff's  case  in  chief. — 
Owen  V.  Portage  Teleph(me  Co.  (Wis.)  924. 

i  4.   ArBaxnoBts  and  evadvet  of  ooaasel. 

In  a  suit  to  cbarce  a  hnsband  with  the  tort 
of  his  wife  in  digging  certain  holes  in  the  high- 
way, argument  that  the  husband  might  have 
dug  the  holes  in  the  dead  of  night  and  then 
charged  his  wife  therewith  Ma  improper. — 
Sweesy  t.  filsher  (Mich.)  749. 

In  an  action  for  death,  argument  of  plaintifTs 

counsel,  asking  the  jury  to  consider  the  Interests 
of  the  widow  and  eliildrcn  of  deceased,  held 
Dot  error. — Horr  v.  C.  W.  Howard  Paper  Co. 
(Wis.)  668. 

Defendant's  counsel  having  objected  to  argu- 
ment o<  plaintiffs  ooonsel.  and  the  objection 


having  been  orermled,  no  furthn  objection  or 
exception  was  required  to  sobsequent  statements 
with  reference  to  the  same  matter.^ — ^Baxter  T. 
Kralnik  (Wis.)  803. 

In  an  action  for  injuries  caused  by  the  neg- 
ligent discharge  of  firearms,  remarks  of  counsel 
in  argument  held  error. — Baxter  t.  Kralnik 
(Wis.)  808. 

Where  the  Jnry  had  examined  a  machine  hy 
which  plaintiff  was  injured,  held  prejudicial  to 
defendant  for  plaintilTs  counsel  to  argue  that 
the  absence  of  the  machine  and  its  detachable 
parts  was  erfdenie  tending  to  show  defendant 

Siilty  of  negligence. — Montayae  t.  Northern 
lectrical         Co.  (Wia)  1048. 

i  5.    Taklac  ease  or  qaostloa  from  Jnry. 

For  the  purposes  of  a  motion  to  direct  a  ver- 
dict, rulings  had  in  connection  with  the  intro- 
duction of  evidence  must  be  regarded  as  the  law 
of  the  case. — Hamilton  v.  Jos.  Schlits  Brewing 
Co.  (Iowa)  438. 

In  an  action  to  recover  property  levied  on,  re- 
fusal of  the  court  to  direct  a  verdict  for  the  de- 
fendant held  proper. — Hawley  v.  Bond  (S.  D.) 
464. 

In  passing  on  a  motion  for  the  verdict  the 
court  must  give  the  evidence  all  the  weight 
that  it  wUl  reasonably  bear  against  the  motion. 
— McGune  v.  Badger  (Wis.)  667. 

'Questions  of  fact  are  for  the  jury  when  there 
is  any  evidence  thereon. — Kentner  t.  Oahkosb 
Gas  Li^t  Co.  (Wia)  911. 

(  0.   laatvBotioas  to  Jary— Meoessity  aad 

snbjeot-matter. 

Id  an  action  for  a  personal  injury,  the  fail- 
ure of  the  court  to  defiue  the  term  'independ- 
ent contractor"  held  error.— Ovarhouser  t. 
American  Cereal  Co.  (Iowa)  113. 

In  a  suit  to  recover  mortgaged  goods,  defend- 
ant held  entitled  to  have  his  defense  of  fraud  In 
the  procuring  of  the  mortgage  and  the  facts  and 
circumstances  In  evidence  supporting  the  same 
specifically  submitted  to  the  jury. — Walsh  v. 
Taitt  (Mich.)  544. 

I  7.  ^—  Form,    reqalsltes,    aad  snfi- 
oienoT. 

An  Instruction  on  the  weight  to  be  given  to 
plaintiff's  testimony  in  view  of  Impeaching  evi- 
dence held  proper. — Buchholts  v.  Incorporated 
Town  of  Radcliffe  (Iowa)  336. 

*In  an  action  for  injuries,  instructions  are  not 
erroneous  for  repetition  as  to  the  degree  of  care 
required  of  defendant — Bnchholtz  v.  incorporat- 
ed Townpf  Radcliffe  (Iowa)  336. 

Instructions  as  to  manner  in  which  the  jury 
should  consider  circumstantial  evidence  showing 
negligence  held  erroneous. — Bryce  v.  Chicago, 
M.  &  St  P.  By.  Co.  (lowB)  497. 

*An  Instruction  defining  preponderance  of  the 
evidence  held  mioleading. — Henld  t.  Western 
Union  Telegraph  Co.  (Iowa)  588. 

On  an  issue  of  fraud,  allied  to  vitiate  a  diat- 
tel  mortgage,  It  was  ecror  for  the  court  to  refer 
the  jury  to  the  arguments  of  counsel  for  the  ele- 
ments of  fraud  in  the  case. — Walsh  v.  Taitt 
(Mich.)  544. 

An  instruction  as  to  a  passenger's  duty  while 
attempting  to  alight  held  objectionable  as  arga- 
mentative. — O'Dea  v,  Michigan  Cent.  R.  Co. 
(Mich.)  746. 

In  an  action  against  a  city  for  personal  in- 
juries, an  instruction  as  to  the  city's  negligence 
held  sufficient  without  repeating  the  charge  as 
to  contributory  negligeaca — ^AJft  v.  City  (tf 
Olintonville  (Wis.)  S&L 
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I  8.   —  AppUoablUtr  to  vl««dlBca  ud 

In  an  action  for  alleged  breach  of  warranty  in 
sale  of  certain  cowa,  an  inBtruction  limiting  the 
Issne  to  their  alleged  diseased  condition  at  the 
time  they  were  purchased  held  not  error. — 
Struebing  v.  Stevenson  (Iowa)  341. 

The  appropriatenesa  of  instnictiona  cannot  be 
determined  by  the  pleadings  alone,  but  refereaice 
must  be  had  to  the  evidence  and  to  the  iBSuaa 
actually  contested  on  the  trial. — Struebii^  v. 
Stevenson  (Iowa)  Sll. 

Testimony  held  direct  evidence,  rendering  an 
Instruction  to  (insider  it  as  circumstantial  er- 
roneous.—Bryce  T.  Chicago,  M.  &  St.  P.  B.y.  On. 
(Iowa)  497. 

The  giviug  of  a  requested  inatrnction  field  re- 

Sulred,  in  view  of  the  pleadings,  evidence,  and 
tiarge. — Otto  v.  Braman  (Mich.)  flOl. 

Where  the  evidence  fails  to  disclose  any  negli- 
gence on  the  part  of  plaintiff,  an  Instruction  aa  to 
contribntory  negligence  sbonld  not  b«  glTeiL — 
Gliiuan  t.  DixMi  County  fNeb.)  710. 

An  instruction  not  based  on  the  evidence  la 
erroneous. — Temple  v.  Carroll   (Neb.)  989. 

General  instruction  not  applicable  to  any 
question  of  fact  submitted  to  die  jury  held 
properly  refused. — Johnson  v.  Bt  Paul  &  W> 
Ooiu  Co.  (Wis.)  1048. 

4  0>    1 1      Be^neats  or  yvftyMFS. 

*It  is  not  error  to  refnse  requests  substan- 
tially embodied  in  the  instructiona  giT«n.— 
€>nMey  r.  Hampo  aowa)  t22;  Oappfna  t. 
Town  of  Jefferson   (Wis.)  107& 

In  a  personal  injury  action,  the  question 
wbether  a  defendant  was  an  independent  con- 
tractor of  a  codef  endant  held  an  essential  qoes- 
tioo  in  the  case. — Overhouaer  t.  Amencan 
Cereal  Go.  (Iowa)  IIS. 

It  im  not  MTOr  to  Mfoaa  lastroctlonB  corded 
by  Instmetions  rivon.— Farrdl  City  of  Da- 
boqna  (Iowa)  698. 

*There  is  no  error  In  refusing  an  instruction 
on  a  point  which  is  fully  and  correctly  covered 
by  instructions  given. — ^Wlnchel  v.  Goodyear 
(Wis.)  824. 

Failure  of  the  court  to  diai^  on  the  sub- 
ject of  the  burden  of  proof  is  not  error  in  the 
absence  of  a  request  for  such  an  Instruction. — 
C<^pin8  r.  Town  of  Jefferaon  (Wis.)  1078. 

1 10.  Coastraotlom  wmA  oporsUon. 

*In  an  action  for  the  death  at  a  railroad  ctosb- 
Ing,  an  instruction  announcing  the  rule  of  com- 
parative negligence  was  not  rwdered*  harmless 
by  Instructtona  itating  tlie  correct  rnlau— Biet^ 
vald  T.  Wabaab  R.  Co.  (Iowa)  SIR. 

In  an  action  against  a  street  railroad  for  the 
death  of  a  passenger,  certain  charge  on  the 
measure  of  defendant's  duty  held  not  mislead- 
ing  in  view  of  other  cliarffes. — Blumenthal  t. 
Union  Electric  Co.  aowa)  688. 

111.  Verdict. 

In  an  action  for  Injuries,  held  not  error  to 
submit  an  interrogatory  as  to  whether  plaintiff 
with  the  exercise  of  ordinary  care  should  have 
seen  the  wire  over  which  ne  fell. — ^Buchholta 
T.  Incorporated  Town  of  Radcllffe  (Iowa)  886. 

*A  motion  to  strike  interrogatories  because 
not  presented  In  time,  under  Code,  S  8727,  held 
properly  denied. — ^Wilson  t.  Wapello  County 
<Iowa)  363. 

In  an  action  by  a  wife,  the  eotrr  of  judgment 
on  a  general  verdict  for  plaintiff  mM  not  error 
for  failure  to  answer  mterrogatory. — ^Hawley 
T.  Bond  (8.  D.)  464. 


Findings  as  to  issues  Involved  hM  mflldent 

— Dodson  V.  Crocktr  (S.  D.)  029. 

Findings  as  to  proximate  cause  construed. — 
Coolidge  V.  Hallauer  (Wis.)  668. 

*A  request  for  a  special  interrogatory,  in  an 
action  for  death  of  a  servant,  calling  for  an  an- 
swer as  to  which  part  of  a  certain  blow  pipe 
connected  witb  a  pulp  digester  broke  first,  held 
properly  refused. — Horr  v.  C.  W.  Howard 
Papa:  Co.  (Wis.)  668. 

Under  Bev.  St.  1808.  fi  2858.  the  trial  court 
in  an  action  for  negUgence  on  an  application  for 
a  spedal  verdict  is  required  to  submit  the 
parncniar  phydcal  facts  in  iasne. — OlweU  t. 
Skobis  (Wis.)  777. 

In  aa  action  for  injuries  to  plaintiff,  aUeeed 
to  have  been  caused  by  defendant's  negligence 
in  chipping  certain  iron,  which  was  dtfuea,  re- 
fusal of  the  court  to  aabmlt  the  isBue  whether 
the  wortc  was  done  in  the  osual  safe  and  woric- 
manlike  nuuiner  held  error. — OlweU  t.  Skobis 
(Wla.1  777. 

•In  an  action  for  Injuries  by  the  alleged  Di- 
ligent chipping  of  certain  iron,  the  court's  fail- 
ure to  Bumnlt  the  question  whether  defmlant 
waa  negligent  in  failing  to  moride  «  ahield 
Aeld  not  error. — Oiwdl  t.  Skobfa  (V^)  777. 

*0n  an  application  for  a  special  verdict,  it  ii 
not  error  for  the  court  to  refuse  to  submit  ques- 
tions covered  under  the  ctiarge  Yrr  queationa  sob- 
mltted.— Baxter  v.  Krainlk  CWia.)  W)3. 

*Where  a  q;>eda)  Terdlct  Is  requested,  it  Is  not 
errw  for  the  court  to  refnse  to  anbinlt  qaesUona 
wbidi  are  mereb-  evtdentlan  in  ebarmetar^ 

Baxter  v.  Krainlk  (Wis.)  808. 

In  an  action  for  InJuriea  feodnd  faa  operslinc 
a  machine,  the  refusal  to  submit  qoaetions 
covering  different  phases  of  the  evidence  con- 
cerning the  nature  of  the  defects  if  the  machine 
was  found  (tefectlTe  in  eoostmction  Md  propez^ 
— Montayoe  T.  Nwtbwn  Electrical  Vxg.  Go. 
(Wis.)  1043. 

*In  an  action  for  Injuries  to  a  servant,  fail- 
ure to  submit  a  question  8i>ecially  coverin*  a»- 
sumption  of  risk  in  a  special  verdict  held  not 
erroneoua  in  the  absence  of  a  request  therefor. 
— JohiMOB  T.  Bt  Paul  &  W.  Coal  Co.  (Wm.) 
1048. 

In  an  action  for  injuries  to  a  SOTant,  nega- 
tive answer  to  question  on  coDtributor7  negli- 
gence in  special  verdict  held  to  sufBcientlT  in- 
dnde  a  negation  of  aasomptlon  of  risk. — John- 
eon  T.  St  Fanl  ft  W.  Goal  Oo.  (Wis.)  104& 

Under  Bev.  St  1898,  S  2863,  findings  of  fact 
should  cover  singly  and  in  concise  language 
the  pleaded  facts  wlthOQt  aitf  Argument  or 
recitation  of  ffrldencav-Vaiuiiiig  v.  Ifnrpte 

(Wis.)  lOBew 

i  12.  Trial  eonrt 

*The  submission  of  issues  of  fact  to  s  Jury  in 
an  equitable  action  is  within  the  discretion  of 
the  court — Coctiran  v.  Cochran  (Minn.)  183. 

Under  Bev.  St.  1898,  {  2863,  a  finding  of  the 
existence  of  a  partnerahip  la  sufficient  it  ft  meets 
the  test  prescEibed  tgr  section  4197  for  pleaAng 
a  partnKBhip.— Briere  t.  Searls  (Wis.)  SIT. 

1 13.  WaJver  amd  eorveettm 
laritlee  mM4  errMw. 

*The  failure  to  renew  moti<m  to  strike  out 
evidence  at  the  close  of  the  trial  held  not  a 
waiver  of  objectionSi. — Bryce  r.  Qiicago,  M.  ft 
St.  P.  Ry.  Co.  (Iowa)  497. 

Defendant  by  failing  to  call  tlie  courtfa  attw- 
tion  to  important  evidenee,  alleged  to  have  been 
omitted  In  tlie  court's  aommarr  of  the  erldeBce 
to  the  jury,  held  to  havo  waiTod  the  titfiu. 
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object  thst  all  WM  not  submitted. — Horr  t.  O. 
W.  Hcnraid  Paper  Co.  (Wii.)  868. 

TROVER  AND  CONVERSION. 

Counterclaim  for  coDversioo,  me*  "Set-Off  and 

Counterclaim,**  II  1.  2. 
Bight  to  open  ana  close  on  Isaot  taiaed  in 

action  of,  see  "Trial,"  |  2. 
Wrongful  conversion  by  sheriff,  see  "Sheriffs 

and  Constables."  {  3. 
Wrongfnl  converrion  of  mortgaged  chattels,  see 

"•Chattel  Hortgagei,"  S  8. 

i  1.  Aotlona. 

•Where  a  note  was  conrerted  and  nesoUated 

before  maturity,  the  measure  of  damages  waa 
the  face  value  of  the  note,  with  interesL — Hub- 
bard V.  State  Life  Ina.  Co.  of  Indianapolis,  Ind. 
(Iowa)  332. 

*A  judgment  for  the  conversion  of  a  promis- 
sory note  may  include  iutereet  on  the  note  from 
its  date  to  the  rendition  of  the  Judgment. — 
Hubbard  t.  State  Life  Ins.  Co.  of  Zndianap^ 
Ind.  (Iowa)  882. 

TRUSTEE  PROCESS. 

See  -Guniahment*' 

TRUSTS. 

Combinations  to  monopolize  trade,  see  "Mo- 
nopolies," I  1. 

CoBveyaoees  in  trust  for  creditors,  see  "Aa- 
stgnmenta  for  B«aeflt  ot  Creditors." 

Trust  deeds,  Ma  "Chattel  Mortgagee";  "Mort- 
gages." 

I  1.  OrMttlon,  exlsteneo,  ud  TaUdlty* 

*Id  the  absence  of  fraud  on  the  part  of  a 
grantee  in  a  deed  conveying  real  estate  an  ex- 
press trust  in  the  real  estate  existing  in  parol 
'Cannot  be  established. — Heddieston  v.  Stoner 
<Iowa)  56. 

*The  breach  of  an  express  trust  to  hold  title 
for  another  is  not  fraud  on  which  eqnltr  will 
declare  a  constructive  trust. — Heddieston  t. 
Stoner  (Iowa)  56. 

'Refusal  of  trustee  to  accept  trust  or  act  in 
premises  held  not  to  Invalidate  the  trust. — Wells 
T.  German  Ins..  Co.  (Iowa)  123. 

*The  assent  of  the  trustee  is  not  essential  to 
the  validity  of  a  trust  instrument. — Wella  t. 
<jlerman  Ins.  Co.  (Iowa)  123. 

*Tmsts  of  personal  property  may  be  estab- 
lished by  parol.— Merrft,  Allen  ft  Co.  t.  Tor- 
rance (Iowa)  685. 

*Pnro]  evidence  showing  that  a  creditor  of 
«  failing  corporation  took  Its  property  under 
an  agreement  requiring  him  to  sou  the  same, 
par  the  debts,  ana  return  Qie  balance,  held  ad- 
missible, notwithstanding  the  statute  aa  to 
trusts^Merrlt.  Allen  ft  Co.  t.  Torrance  (Iowa) 
585. 

Where  a  debtor  agreed  to  execute  a  mortgage 
to  secure  notes  given  in  payment  of  notes  neld 
b7  his  creditors,  the  notes  to  run  to  an  attomqr, 
«vldence  of  snoi  oral  agreement  was  not  inad- 
missible as  tending  to  show  an  express  trust 
resting  in  parol,  in  violation  of  Gen.  St.  1894,  fi 
4213.— First  State  Bank  v.  Sibley  County  Bank 
(Minn.)  485;  Habegger  v.  Kipp  (Minn.)  489. 

S  2.   EstmbllaluDeBt  wad  eaforoomemt  of 
trasta 

In  an  action  to  compel  a  conveyance  of  land 

which  had  been  purchased  by  defendant  while 
acting  as  platntifrs  agent,  evidence  held  to  show 
the  existence  of  such  coufidential  relations  as  to 
make  the  purchase  by  defendant  inure  to  the 


plaintitTs  braeflt,  so  as  to  entitle  him  to  a  con- 
veyance.— Morrison  t.  Hunter  (Neb.)  88. 

TURNPIKES  AND  TOLL  ROADS. 

Mandamus  to  compel  assessment  to  pay  war- 
rants in  aid  of,  aee  *Vaiidamns,"  |  1. 

UNDUE  INFLUENCE. 

Admissi<His  as  evidenoe  of,  see  "Evidence,**  |  6. 
Procuring  maUng  of  wUl,  see  "Willa,"  |  4. 

UNFAIR  COMPETITION. 

See  *Tb8de-Marks  and  Trade-Names,**  |  1. 

UNITED  STATES. 

Poww  of  state  to  Inhibit  uae  of  national  flag, 
see  "States."  |  1. 

Prohibiting  uae  of  United  States  flu  for  ad- 
vertising purposes  as  deprivation  <»  property 
without  due  process  of  law,  sea  "Oonstlta- 
tional  Law,"  $  8. 

Public  lands,  see  "Public  Lands,'*  |  1. 

Special  laws  relating  to  United  States  flag,  aae 
^^ittttes,"  I  2. 

USAGES. 

See  "Ouatems  and  Uaages." 

USURY. 

See  *1luUdtng  and  Loan  Anodationa.** 
Laws  regulating  aa  interfotng  wlUi  right  to 
contract*  lee^^Conatitnttonal  Law,"  |  4. 

VACATION. 
Vaoattng  partiouXar  proosaifinga. 

See    "Indictment   and    Information,"    |    B ; 

**Jndgment."  ||  4,  7. 
Decree  ot  divorce,  see  "Divorce,"  |  3. 
Judgment  agaltwt  Insane  penoo,  see  "Insane 

Persona,"  1  2. 
Tax  sale,  see  "Taxation,**  {  7. 

VAGRANCY. 

Authoil^  of  municipality  to  define  vagrancy, 
see  "Afunicipal  Corporationa,"  |  6. 

Evidence  of  character  of  accused,  see  "Crim- 
inal Law,"  I  8. 

Punishment  by  munidpal  ordinance,  see  **Ma- 
niclpal  Gorporations,"  |  8. 

VALUE 

Umits  oi  Jnrisdiction,  sea  "Justices  of  the 
Peac^"  i  4. 

VARIANCE. 

Between  pleading  and  proof  in  civil  actions,  see 
'TIeading,"  |  & 

Between  pleaolag  and  proof  in  criminal  prose- 
cutions, see  "Indictmrat  and  Infoimation," 
IT. 

VENDOR  AND  PURCHASER. 

See  "Exchange  of  Property";  "Salea,"  ■ 
Adverse  possession  against  purchastf,  see  "AA 

verse  Possession." 
Contract  for  purchase  of  realty  as  subject  to 

rescission,  see  "Contracts,"  |  S. 
Conveyances  in  trust,  see  "TruMB,"  |  1. 
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Estoppel  of  mntoT  to  claim  bensftt  of  stt^ 
acqaired  title,  see  "Efitoppel,"  8  1. 

Parol  or  extrinsic  evidence  of  conditions  on 
which  deed  was  acc^ted,  see  "Evidence."  §  10. 

Purchasera  at  sale  on  execution,  see  '  EItocq- 
Uon,"  I  3. 

Reqairanents  of  statata  <A  frattdt,  lee  "Frauds, 

Statute  of,"  «  4. 
Right  of  purchaser  of  lands  to  crops,  see 

'X!rop8.» 

Sale  of  property  of  co-teoanta,  see  'TTenancy  in 

Common,"  {  1. 
Smcific  performance  of  nxitract,  see  ''Specific 

Performance." 

I  1.  Beqnleltee  mad  vaUdltr  of  eostvaet. 

A  parol  contract  for  the  sale  of  land,  fol- 
lowed bj  the  takins  of  possession  by  the  p,nr- 
chaser  and  the  payment  of  the  pnrchaBeprice, 
held  not  ahown. — Efeddleeton  t.  Btoner  (Iowa) 
56. 

A  contract  for  the  sale  of  land  held  not  sub- 
iect  to  rescission  by  the  purchaser's  guardian 
because  of  the  purchaser's  alleged  incompetency. 
— Pehr  V.  Edwards  (Iowa)  349. 

*A  contract  affecting  the  title  to  t«al  estate 
is  not  void  for  uncertainty  if  the  land  can  be 
identified  with  the  aid  of  parol  evidence. — 
Hiskett  T.  Bozartb  (Neb.)  980;  Ll<^  v.  Hia- 
Icett,  Id. 

Correspondence  between  vendor  and  purchaser 
construed  to  constitute  a  contract  for  the  sale  of 
land  on  payment  of  the  purchase  mflney  within 
SO  days'  time,  and  not  an  option  contract. — 
Hobart  y.  Frederiksen  (S.  D.)  168. 

i  S.   OMUtmotloM  «ad  operatloB  oC  eon- 
traet. 

Under  terms  of  option  contract,  vendor  and 
not  purchaser  held  boond  to  execute  and  present 
a  deed. — Consolidated    Coal  Go.  t.  Flndley 

(Iowa)  206. 

A  subscriber  for  a  lot  held  not  bound  to  accept 
another  lot. — Burton  v.  Main  (Iowa)  335. 

An  agreement  for  the  sale  of  land  construed, 
and  held  that  the  dedication  of  land  for  a  street 
referred  to  means  a  dedlcati<Hi  by  deed  accepted 
b^the  ci^.—McOormick  y,  Moritt  (Iowa) 

An  agreement  for  the  sale  of  land  held  not 
merged  in  the  deed  thereof,  so  as  to  deprive  the 
pnrdiBser  of  the  right  to  Insist  on  the  agree- 
ment— ^McConnick  r.  Merritt  (Iowa)  428b 

I  3*   Modlfleatlfm  op  veaelBalon  itt  eon- 

traet. 

A  party  held  not  entitled  to  demand  land 
under  a  parol  contract  of  purchase  followed  by 
possession  and  payment  of  the  purchase  money. 
— ^Heddleston  v.  Stoner  (Iowa)  56. 

In  an  action  by  a  purchaser  of  land  to  resdnd 
the  contract  of  sale  after  he  had  leased  the  prop- 
erty, his  delivery  of  the  leafte,  with  the  rent,  to 
the  vendor,  was  a  sufficient  restoration  of  the 
property. — Fagan  t.  Hook  (Iowa)  1S6. 

Where  the  vendor  of  land  is  unable  to  convey 
a  sufficient  tide,  the  purchaser  held  not  estopped 
to  rescind  the  contract,  although  he  has  leased 
the  property  and  listed  it  for  sale^ — Fagan  v. 
Hook  (I^wa)  165. 

Provisions  in  an  agreement  for  the  sale  of 
land  held  not  waived  by  the  purchaser. — ^Mc- 
Cormick  v.  Merritt  (Iowa)  428. 

i  4.    Performanee  of  eontraot. 

Facts  considered,  and  held  that  the  purchaser 
of  land  was  entitled  to  rescind  the  contract  of 
sale,  though  be  was  not  ready  to  perform  his 
part  of  the  contract  on  the  day  fixed  for 
performance. — Fagan  r.  Hook  (Iowa)  165. 


In  an  aetkm  br  die  pmcbaser  of  land  to 
rescind  the  cmitract  of  sale,  heU  that  the  vendor 
had  no  ground  of  complaint  that  he  was  nn 
given  a  reasonable  time  to  perfect  his  title.— 
Fagan  v.  Hook  (Iowa)  155. 

Code,  I  2967,  does  not  enable  anyone  to  mate 
out  record  a  title  resting  solely  in  parol— 
Fagan  t.  Hook  (Iowa)  155. 

Where  the  purchaser  ot  land  incumbered  by  a 
mortgage  is  not  a  party  to  foreclosure,  an 
abstract  of  title  does  not  show  a  right  to  conrey 
the  property  "by  warranty  deed  with  abstract 
showing  good  title."— Fagan  t.  Hook  (low^ 
155. 

*Where  a  contract  for  the  sale  of  land  pro* 
Tided  for  a  conveyance  "by  warranty  deed  with 
abstract  showing  good  title,"  a  title  bj  adverse 
possession,  which  could  not  be  shown  by  tlie 
abstract,  was  not  sufficient — Fagan  t.  Hook 
(Iowa)  155. 

*By  the  term  "good  title,"  as  used  In  a  con- 
tract of  sale,  la  meant  a  marketable  tiOb — 
Fagan  v.  Hook  (Torn)  155. 

A  vendor  who  failed  to  execute  and  tender  a 
deed,  OH  required  by  the  contract,  held  not  en- 
titled to  interest  on  the  contract  price  during 
the  period  that  be  remained  so  in  default — Coo- 
solidated  Goal  Oo.     Findley  (Iowa)  30a 

*A  provision  of  a  contract  for  the  sale  of  lead, 
requinng  the  vendor  to  furnish  an  abstract  of 
title  wich  the  deed,  cannot  be  ignored- — Con- 
solidated Coal  Co.  V.  Findley  (Iowa)  206. 

A  vendor  held  entitled  to  recover  the  amoont 
due  on  the  purchase  money  notes  less  the  dam- 
ages sustained  by  the  purchaser  by  reason  of  the 
vendor's  failure  to  perform  the  contract  of  sale. 
— McGonnlck  t.  Merritt  (lowat  428. 

Where  a  vendor  contracted  to  sell  to  tiiree 
persona,  he  was  justified  in  refusing  to  convey 
to  two  until  he  was  shown  that  the  interest 
of  the  otiier  had  been  eliminated. — LUientiial  v. 
Bierkamp  (Iowa)  €05. 

'Where  a  contract  for  the  sale  of  land  »- 
quires  the  vendor  to  convey  a  perfect  title,  the 
purchaser  is  not  obliged  to  accept  the -property 
so  long  as  an  outstanding  mortgage  remains  un- 
satisfied of  record. — Hobart  v.  Frederiksm  (S. 
D.)  168. 

S  5.    Bights  and  liabilities  of  parties. 

A  contract  for  purchase  of  certain  real  estate 
held  not  to  vetrt  In  the  vendee  any  present  inter- 
est In  the  land,  with  the  right  to  enter  into  poe- 
sesston.  and  cut  carry  away,  and  sell  the  grow- 
ing timber  thercnn. — C.  H.  Phinney  Land  Co.  t. 
Coolidge-Scbusaler  Co.  (Minn.)  553. 

The  fact  that  a  purchaser  from  B.,  who  claim- 
ed title  under  a  recorded  deed  from  B..  valid 
on  its  fac^knew  that  the  deed  from  a  previoBs 
owner  to  iD.  was  missing  and  unrecorded,  was 
not  sufficient  to  charge  anch  pnndiuer  with 
construcdvo  notice  of  the  fact  that  B.'b  deed 
had  been  wrongfullr  obtained.— johnaon  t. 
Erlandson  (N.  D.)  722. 

fl  9.   Hemedies  of  Tendor. 

In  an  action  on  a  note  given  for  the  price  of 
land,  the  maker  of  the  note  held  not  entitled 
to  demand  a  conveyance  elflier  as  a  condition 
precedent  or  concurrent^  with  the  payment  of 
the  note.--CoUlns  v.  Schmidt  (Wis.)  OTl. 

i  'T.   Remedies  of  pnroluMer. 
One  agreeing  to  convey  a  lot  to  another  in 

satisfaction  of  his  rights  held  liable  on  his  fail- 
ure to  convey  to  the  value  of  the  lot — ^Bartoo 
T.  Main  (Iowa)  335. 

•A  purchaser,  suing  for  brpach  of  contract  to 
convey  on  the  vendor's  repudiation  of  the  c<m- 
tract  held  not  required  to  tmjler  payment  ae- 
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to  the  contra ct.- 
446. 


'KDhiman  T.  Weiben 

( Iowa 

In  an  action  (or  breach  of  contract  to  convey 

land,  certain  evidence  held  admiBsible  as  bearing 
on  the  credit  of  witnesses  testifying  to  the  value 
of  the  land. — Kuhlman  t.  Weiben  (Iowa)  445. 

An  owner  of  real  estate  selling  the  same  ac- 
cording to  the  acreage  held  liable  to  the  pur- 
chaser, at  the  specified  price  per  acre,  for  the 
difference  between  the  actual  amount  and  the 
amonnt  represented. — Lang  v.  Merbach  (Minn.) 

VENUE. 


Judicial  notice  of  location  of  place  where 
crime  waa  committed,  see  **CrimlnaI  Law," 
16. 

Of  criminal  proaecations,  aee  "Oriminal  Law," 
S  3. 

Review  of  rulings  as  to  change  of  venue,  see 
"Appeal  and  Error,"  {|  11-17,  29. 

f  1.   Ohaitce  of  Tenne  or  place  of  trial. 

Under  Bess.  Laws  1905,  p.  483,  No.  309,  an 
affldarit  for  change  of  venue  following  the 
language  of  the  statute  is  sufficients — ^Preston 
Nat.  BanlE  v.  Brooke  (Mich.)  757. 

Sees.  Laws  1906,  p.  483.  No.  309,  providing 
for  change  of  raiue  In  dvU  cases,  Aeut  constita- 
tlonaL— Preston  Nat.  Bank  t.  Brooke  (Mich.) 
767. 

The  denial  of  a  motion  for  change  of  place  of 
trial  for  convenience  of  witnesses  because  of  a 
want  of  power  in  the  court  to  grant  it  held  re- 
versible error. — Banders  t.  Gennan  Fire  Ins. 

Co.  (Wis.)  787. 

TJnder  Laws  1860.  p.  864,  c.  861,  and  Rev. 
St.  1878,  fit  2466,  26&.  relating  to  change  of 
▼enue  on  account  of  the  convenience  of  vntnesa- 
ee,  held  applicable  to  a  county  court,  notwith- 
standing Laws  1888,  p.  SM^  c.  20.— Sandem  t. 
Oerman  Flro  Ids.  Co.  (Wis.)  787. 

VERDICT. 

Directing  verdict  In  civil  actions,  see  ^Trlal," 
S  6. 

In  civil  actions,  see  "Trial,"  8  11. 

Objectlona  for  purpose  of  review,  see  "Appeal 

and  Error,"  {  4. 
Beview  on  appeal  or  writ  of  error,  see  "Ap> 

peal  and  Error,"  I  14. 
SetUng  aside,  see  "New  Trial,"  (  1. 

VERIFICATION. 

Of  pleadinn  in  suit  for  divorce,  see  "Di- 
vorce," {  a. 

Of  pntdication  of  delinquent  tax  list,  see  "Tax- 
ation," I  7. 

Of  statement  of  lose  under  insurance  policy,  see 
"Insurance,"  |  la 

VESTED  REMAINDERS. 

Oreatlon.  see  "Wllla,"  {  6. 

VICE  PRINCIPALS. 

Sm  **Marter  and  Serrant,"  |  4- 

VILLAGES. 

See  "Municipal  CJorporatlons." 

Mandamus  to  village  officers,  see  "Mandamus," 

VOTERS. 

In^uncUon^to  protect  right  to-  vote,  see  "In- 


See  "EilectioDS. 
Injunction  to 
/nnetton,"  | 


VOTING  MACHINES. 

Restraining  purchase  of  by  public  officers,  see 
"Injunction^"  S  2. 

WAGERS. 

See  "Qaming,"  {  1. 

WAGES. 

So*  "MaMer  and  ServanC  1 1. 

WAIVER. 

See  "Estoppel." 

Of  objectiOTia  to  particular  acts  or  pneeedtngs. 

Assessment  fot  municipal  improvements,  see 

"Municipal  Corporations,"  $  6. 
Breach  of  contract,  see  "Contracts,"  |  4. 
Com^taicy  of  witnesses,  see  "Witneesea,"  {| 

Defects  In  goods  sold,  see  "Sales,"  8  4. 

Delay  in  tend^ing  return  of  goods  sold,  see 

"Sales,"  16. 
Drani  establishment  proceedings,  see  "Drains," 

Error  in  appellate  court,  see  **^peal  and  Er- 
ror," S  IB. 

Evidence  in  criminal  prosecution,  see  "Criminal 
Law,"  I  9. 

Extension  of  time  for  filing  bill  of  exceptions, 

see  "Exceptions,  Bill  of,'^{  1. 
Grounds  of  abatement,  see  "Abatement  and 

Revival,"  |  2. 
Jurisdiction,  see  "Appearance." 
Validity  of  sales,  see  "Sales."  |  1. 

QfHghta  or  naitMnea. 

See  "Insurance''  H  7,  10^  Itf;  "Mechanics' 
Idens,"  S  8;  •'New  Trial,"  i  1 ;  "Trial."  |  13. 

Challenge  to  jurors,  see  "Jury,"  |  8. 

Forfeitures  for  breadi  of  conditions  In  deed,  see 
"Deeds,"  S  2. 

Eiimitations  as  affecting  confession  of  judg- 
ment, see  "Judgment,"  {  2. 

Of  _provirions  in  contract  for  sale  of  land,  see 
"Vendor  and  Parchaaer/'  f  3. 

WARDS. 

Bee  "Guardian  and  Ward.** 

WARRANTY. 

By  insured,  see  "Insurance,"  Sf  6,  14. 
Applicability  of  Instructions  to  pleading  and 

evidwce  in  actions  for  breach  of,  see  "Trial." 

18.  ,  ~» 

On  sale  of  goods,  see  "Sales,**  IS  6,  8. 

WATERS  AND  WATER  COURSES. 

Bee  "Drains." 

Judgment  in  action  for  damages  from  overflow 
as  bar  to  subsequent  action,  see  "Judgment," 
I  9. 

Reversal  of  decision  in  action  for  damages  from 
overflow,  see  "Appeal  and  Error,"  J  18. 

Water  courses  in  cities,  see  "Municipal  Cor- 
porations," U  7,  8. 

I  1.  Katnsal  water  eovrsea. 

The  right  to  take  ice  from  a  public  stream,  to 
fish  therein,  or  to  use  the  stream  for  boating, 
skating,  and  other  sports,  is  the  subject  of  rea- 
sonable legislative  regulations. — Board  of  Park 
Com'rs  of  City  of  l>es  Moines  r.  Dianumd  Ice 
Co.  (Iowa)  203. 
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The  public  right  to  ose  a  public  stream  Ib  cot 
coofined  to  takioff  ice,  fishing,  etc.,  but  Includes 
the  use  of  the  stream  for  boating,  skating,  and 
other  sports. — Board  of  Parle  Com'rs  of  Cit7  of 
Dm  Moines  t.  Diamond  Ice  Co.  (Iowa)  203. 

In  an  action  for  damages  because  of  inter- 
ference with  plaintiflTs  right  to  Sow  certain 
lands,  held  error  to  instruct  that,  as  a  matter 
of  law,  defeudaots  had  no  right  to  interfere 
therewith. — Schneider  t.  Brown  Tp.  (Mich.)  18. 

I  S.    ArtUeial    ponda*    reaerraln,  ud 
ekuuMlBi  dmma»  and  flowac*. 

*In  action  against  a  railroad  for  the  overflow 
of  plaintiFs  lands  by  surface  water,  evidence 
held  to  show  an  actionable  injury. — Harvey  t. 
Mason  City  &  Ft.  D.  R.  Co.  (Iowa)  95a 

Plaintiff's  right  of  recovery  against  a  raltroad 
for  damages  resulting  from  the  overflow  of 
waters  caused  br  an  insufficient  conduit  hM 
not  affected  by  tne  digging  of  drainage  ditches 
on  plaintiff's  land. — Harvey  t.  Mason  Cltj  ft 
Ft  D.  B.  Co.  (Iowa)  958. 

*The  measure  of  damages  to  a  landowner 
resulting  from  the  insufficiency  of  a  culvert 
constructed  on  thA  land  of  an  adjoining  pro- 
prietor»  for  the  drain^e  of  surface  waters,  is, 
where  such  damages  are  original,  the  deprecia- 
tion in  the  value  of  the  land  on  account  of  the 
injury. — Harvey  v.  Mason  City  &  FL  D.  B.  Co. 
(Iowa)  958. 

In  an  action  against  a  railroad  for  the  over- 
flow of  plaintiff's  lands,  the  question  of  plain- 
tiff's contributory  negligence  in  diggii^  certain 
drainage  ditches  held  for  the  jury. — Harvey  t. 
Mason  City  &  Ft  D.  R.  Ca  (Iowa)  fiSa 

*The  value  and  condition  of  plaintitTs  crops 
and  the  extent  to  which  they  were  injured  or 
destroyed  hdd  material  matters  for  the  consid- 
eration of  the  jury  in  determining  the  value  of 
land  before  and  after  an  injury  thereto  from  the 
overflow  of  surface  water. — Harvey  t.  Mason 
City  A  Ft  D.  R.  Co.  (Iowa)  96& 

*In  an  action  for  damages  to  plaintiff's  land 
resulting  from  the  overflow  of  surface  water, 
evidence  held  sufficient  to  entitle  plaintiff  to 
recover  nominal  damages. — Harvey  t.  Mason 
City  ft  Ft  D.  B.  Co.  Tlowa)  95& 

S  8.  lee. 

Owners  of  land  bordering  on  a  stream  the  bed 

of  which  is  public  property  have  no  title  to  Ice 
which  forms  on  the  stream. — Board  of  Park 
Com'rs  of  City  of  Des  Moines  t.  Diamond  Ice 
Co.  (Iowa)  203. 

Pond  rentals,  when  exacted,  are  part  of  the 
expenses  of  harvesting  Ice  under  a  contract 
obligating  a  party  thereto  to  pay  all  the  ex- 
penses of  auch  harvesting. — Chariton  loe  Co. 
V.  Spring  Lake  Ice  Co.  (Iowa)  1014. 

WAYS. 

Private  rights  of  way,  see  "Easements.** 
Public  ways,  see  "Highways" ;  "Mnniclpal  Cor^ 
porations,^  |f  7,  & 

WEAPONS. 

Argument  and  conduct  of  counsel  on  trial  i^ 
action  for  injuries  from,  see  "Trial,"  i  4. 

Examination  of  witness  in  action  for  In- 
juries by,  see  "Witnesses,"  S  4. 

In  an  action  for  injuries  caused  by  the  firing 
of  a  rerolver  by  which  plaintiff's  horses  were 
frightened,  whether  the  revolver  was  intention- 
ally or  negligently  fired  held  for  the  jury. — 
Baxter  r.  Kitiiiifc  (Wis.)  803. 

*Polat  -*r' 


WIDOWS. 

Bights  under  statutes  of  descent  and  ^stribs- 
tion,  see  "Descent  and  Distribution,''  {  Z. 

WILLS. 

See  "Descent  and  Distribution";  ''Execatim 

and  Administrators." 
Admissions  as  evidence  In  action  to  set  aside 

will,  see  "Evidence,"  i  6. 
Agreement  to  devise  as  contract  within  Btatote 

of  frauds,  see  "Frauds,  Statute  of,"  1  4. 
By  husband  or  wife  as  affecting  their  mntinl 

rights,  duties  and  liabilities,  see  "Husband 

and  Wife."  |  1. 
Lega^  and  snccesBion  taxes,  see  'TTaxatfon," 

I  !■   ITatwe  m»d  nteat  of  teataM«mtafy 
power. 

The  intention  of  a  testator  to  devise  propert; 
to  Illegitimates  is  to  be  respected  the  same  u 
his  intention  respecting  lawful  issue — In  r 
Sander's  Estate  (ms.)  1064 ;  Stnmer  t.  Watt- 
meyer,  Id. 

8  2.   Testameatmry  oapaoity. 

'Plaintiff  In  suit  to  set  aside  a  will  <hi  Ote 
ground  of  testator's  mental  incapacity  held  re- 
quired to  show  incapacity  at  the  time  the  will 
wM  executed. — Fethergill  v.  Fethergill  (lowai 

Evidence  held  insufficient  to  show  testator'; 
testamentary  incapacity^ — In  re  Sherwood* 
Will  (Wis.)  796. 

i  S.   Ooatrsots  to  dovlse  or  boavoal^ 

Where  the  parents  of  plalntiflb  fal&  perforoK^ 

a  contract  whereby  certain  land  was  to  belon; 
to  them  after  the  owner's  death,  and  plaintifEs. 
after  their  death,  continued  the  performance, 
with  the  acqnieecence  of  the  owner,  they  wen 
entitled  to  the  land  on  the  ownez's  deatli. — Soper 
V.  Galloway  (Iowa)  399. 

*A  contract  to  devise  a  homestead  in  consider 
atioD  of  services  rendered  by  a  devisee  to  testa- 
tor and  his  wife  is  valid. — -Brandes  v.  Brandes 
(Iowa)  499;  Hoyer  t.  Same  (Iowa)  502. 

In  an  api^eatlmi  by  a  widow  to  hare  her 

distributive  share  of  b^  deceased  husband's 
estate  set  apart  to  her,  evidence  examined,  ait^ 
held  sufficient  to  show  an  agreement  betwe«a 
such  deceased  husbaad  and  hia  daoghter  fo: 
the  devising  to  the  latter  by  decedent  of  cer- 
tain property  in  eonnderatloD  of  sarviees  roi- 
dered  decedent — Brsndes  v.  Brandes  (Iowa- 
499;  Hoyer  v.  Same  (Iowa)  S02. 

Evidence  held  insufficient  to  entitle  cer^sis 
devisees  to  have  property  devised  to  them  de- 
clared free  of  widow's  distributive  share. — 
Brandes  v.  Brandes  (Iowa)  ^9;  Horer  v. 
Same  (Iowa)  602. 

I  4.    RoqwtsltoB  and  TjOMiir. 

*11iat  testator  was  extremely  fond  of  con- 
testant, and  that  the  will  is  unjust  in  so  f  ^  as 
she  Is  concerned  is  not  sufficient  to  defeat  ii. — 
In  re  Townsend  s  Estate  (Iowa)  110;  'Townsen-I 
V,  Townsend,  Id. 

*On  an  Issue  as  to  undue  Influence,  It  must  b*- 
shown  that  It  was  exercised  and  was  instrr:- 
mental  in  bringing  about  the  will, — In  iv 
Townsend's  Estate  (Iowa)  110;  Towns«ad  v. 
Tdwnsend,  Id. 

*Neithw  advice  nor  solldtatioo  affects  a  will 
unless  It  be  furthn  shown  that  the  fk«edom  of 
will  was  In  some  way  impaired. — In  re  Town- 
send's Estate  (Iowa)  110;  Townsend  Xowe- 
send.  Id. 

*The  burden  of  proving  undue  inflnonee  on  m 
will  contest  is  upon  the  ooatestanL^— In  n 
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Tewnsend'B  Estate  (Iowa)  110;  TowoBend  t. 
Townsand,  Id. 

*Tlie  rule  as  to  tbe  weight  to  be  glren  decla- 
rations of  testator  on  an  issue  as  to  undue  in- 
fluence stated. — In  re  Townsend's  Estate 
(Iowa)  110:  Townsend  t.  Townsend.  Id. 

'Where,  on  a  will  contest,  it  appears  that  tes- 
tator was  ot  sound  mind,  and  up  to  the  time  of 
his  death  a  prosperous  man,  evidence  of  uodue 
influence  must  be  clear  and  couTincing. — In  re 
Townsend's  Estate  (Iowa)  110;  Townsend  ,t. 
Townsend.  Id. 

A  statement  of  prooonent  of  a  will  held  not 
evidence  that  she  naa  attempted  to  influence 
testetor. — In  re  Townsend's  Estate  (Iowa)  110; 
Townsend  v,  Townsend,  Id. 

'Opportunity  and  di^wsition  to  procure  a 
will  favorable  to  a  l^tee  is  not  sufficient  evi- 
dence of  undue  influence. — ^Fethergill  v.  Fether- 
gin  (Iowa)  377. 

Fraud  justifyins  the  refusal  to  admit  a  will 
to  probate  may  be  Infened  from  circumstances 
tending  to  show  it. — Dodson  t.  Dodaon  (Mkh.) 
1110. 

*0Eidne  iuflnenoe  Justifying  the  refusal  to 
admit  a  will  to  probate  may  be  exercised 
through  fraud. — Dodson  t.  Dodson  (Mich.) 
1110. 

*Farol  evidence  held  not  admissible  to  show 
that  a  deed  was  intended  to  operate  aa  a  wlU. 
—Dodson  V.  Dodson  (Mich.)  1110. 

'Under  Gomp.  Laws,  i  9270,  the  marriage  of 
testatrix  and  birth  of  issue  held  to  revoke  her 
will  made  while  she  was  sd^  notwithstending 
section  9285.— Durfee  t.  Blscfa  (Mich.)  1114. 

A  note  and  mortgage  which  must  be  constrned 
as  a  direction  that  the  mortgagee  shall  receive 
the  sum  oamed  out  of  the  mortgagor's  estate 
after  her  death  and  expend  tbe  same  for  pur- 
poses named  are  not  operative  unless  as  a  will. 
— -McOonrt  V.  Peppard  (Wis.)  800. 

Evidence  considered,  and  held  that  a  note, 
though  r^lar  In  form,  was  intended  to  have 
post  mortem  effect  only,  and  hence  was  testa- 
mentary.—McCourt  V.  Peppard  (Wis.)  809. 

I  9.   Probate*  MtabUaluieat,  and  anan]- 
majat. 

In  a  suit  to  set  aside  a  will  on  the  ground  of 
testator's  mental  incapacity,  the  evidence  of  a 
witoese  held  not  snffident  to  authorize  the  sub- 
mission of  the  issue  to  the  jury. — Fethergill  v. 
Fethergill  (Iowa)  377. 

In  a  suit  to  set  aside  a  will  on  tbe  ground  of 
undue  influence,  evidence  held  insut&cient  to  re- 
quire the  submission  of  the  issue  to  the  jury. — 
Fethergill  v.  FetherglU  (Iowa)  377. 

*In  an  action  to  eeteblish  a  lost  will,  the 
burden  of  revocation  by  destruction  must  be 
overcome  by  strong  and  positive  evidence. — 
Thomas  v.  Thomas  (Iowa)  403. 

*-Where  a  will  conceded  to  have  been  executed 
cannot  be  found  after  the  death  of  the  testetor, 
the  presumption  arises  that  the  same  was  de- 
stroyed with  intent  to  revoke. — Thomas  t.  Thom- 
as (Iowa)  403. 

•Evidence  in  a  auit  to  establish  a  lost  will 
held  insufficient  to  overcome  the  presumption  of 
df>struction  with  Intent  to  revoke. — Thomas  v. 
Thomas  (Iowa)  403. 

Where,  on  trial  on  appeal  from  an  order  ad- 
mitting the  will  to  probate,  it  is  established 
that  the  win  was  void  for  the  testate  was  not 
of  sound  mind,  it  is  void  for  all  purposes, — 
In  re  Sheeraa'a  Will  (Minn.)  677;  Sbeeran  v. 
Sheera&i  Id. 


Wb«e.  after  probate  of  will,  an  heir  died 

before  the  expiration  of  the  time  allowed  to  ap- 
peal, a  special  administrator  may  perfect  the 
appeal.— In  re  Sheeran's  WUl  (Miun.)  677; 
Hheeran  v.  Sbeeran,  Id. 

*An  heir  at  law  is  a  party  aggrieved,  and 
may,  under  Laws  1908,  p.  c.  27,  appeal 
from  an  order  admitting  the  will  to  probate. — 
In  re  Sheeran's  Will  (Minn.)  677;  Sheeran  v. 
Sbeeran,  Id. 

On  an  Issue  tn  a  will  contest  as  to  the  place 
of  residence  of  testatrix,  evidence  considered, 
and  held  sufficient  to  sustain  the  court's  find- 
ing as  to  such  residence. — Weill  t.  Ghaae  (Wis.) 
799. 

Under  Rev.  St.  1898,  |  4036,  the  stetement  of 
the  interest  of  petitioners  in  a  i>etition  for  leave 
to  appeal  from  a  judgment  admitting  a  will  to 
probate  need  not  be  strictly  construed  against 
Mtitloners.— In  re  Scalfe's  Will  (Wis.)  920; 
Perry  v.  Scaife,  Id. 

A  petition  for  leave  to  appeal  from  a  decision 
admitting  a  will  to  prolate  held  sufficient  to 
show  that  petitioners  were  beneficially  inter- 
ested.—In  re  Scaife's  Will  (Wis.)  920;  Perry  v. 
Scaife,  Id. 

I  6t  Oonstraetlon. 

A  will,  the  affect  of  which  Is  that  until  the 
devisee  arrives  at  a  required  age,  or  sooner 
marries,  her  esteto  is  determinable  by  her 
death,  is  valld.-7-Wheeler  t.  Long  (lowiO  161. 

A  will  held  not  to  create  a  life  estate,  but  to 
have  given  a  fee  with  a  coudition  which  might 
defeat  it. — Wheeler  v.  Long  (Iowa)  161. 

*A  clause  in  a  will,  which  stending  alone  will 
pass  a  fee,  may  tie  so  limited  by  subeeqnent 
clauses  ^s  to  pass  a  life  estate  only,  or  to  impose 
conditions  by  which,  upon  certain  contingencies, 
the  estate  may  be  entirely  defeated. — Wheeler 
V.  Long  (Iowa)  161. 

Devise  of  remainder,  dependent  on  life  estete^ 
with  power  of  disposal,  held  valid. — Stellf  v.  Sei- 

bert  (Iowa)  328. 

Will  held  to  give  testator's  wife  a  life  estete 
with  power  of  disposal,  and  not  a  fee  simple. — 
Steiff  V.  Seibert  (Iowa)  328. 

No  additloQai  power  of  disposal  given  to  the 
deviffie  of  a  life  estete  will  convert  the  devise 
into  a  fee  simple. — Steiff  v.  Seihert  (Iowa)  828. 

*A  testator  cannot,  after  making  a  devise  in 
fee  simple,  provide  for  the  disposition  of  the 
property  on  the  death  of  the  one  thus  vested 
with  an  absolute  title.— Steiff  v.  Seibert  (Iowa) 
328. 

A  will  Aeld  to  give  testetor's  widow  power  to 
sell  the   real  estate. — Wenger  v.  Thompson 

(Iowa)  333. 

'Under  a  will  devising  property  to  one  for 
life,  and  after  her  deat£  what  remains  to  be 
divided  between  the  testator's  children,  the  in- 
terest of  the  children  vested  at  the  death  of  the 
testator. — ^Havitand  v.  Haviland  (Iowa)  354. 

*A  will  held  to  create  only  a  life  estate. — 
Haviland  v.  Haviland  (Iowa)  354. 

Will  devising  all  testator's  property,  except 
$500,000,  to  his  wife  in  trust,  and  the  residue 
of  his  estate  to  her,  held  to  give  her  the  $500,000 
in  fee.— Mitchell  v.  Mitchell  (Wis.)  216. 

'Judicial  construction  of  will,  plain,  as  a 
whole,  in  Itself,  held  not  proper. — Mitchell  v. 
Mitchell  (Wis.)  216. 

'Circumstances  considered,  and  held  that  a 
testator's  words,  "my  nearest  blood  relatives," 
refer  to  the  children  of  an  illegitimate  brother. 
—In  re  Sander's  Estate  (Wis.)  1064;  Stumer 
V.  Weitemeyer,  Id. 
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*The  words,  **mj  nearcrt  blood  ralatlTe/'  used 
Id  a  will,  may  be  civeti  any  reaaooable  mean- 
ing necessary  to  effectuate  toe  intention  of  the 
teetator.— Id  re  Sander's  Ertata  (Wia.)  1064; 
Sturner  v.  Weitemeyer,  Id. 

I  7.   Bichta  And  UablUttoa  of  AmrlaMt 

Proceeds  of  a  sale  of  real  estate  made  bj  tes- 
tator Subsequent  to  the  execution  of  a  will  held 

not  distributable  in  accordance  with  proTlsions 
of  will  as  to  the  distribution  of  the  proceeds 
after  a  sale  by  executor  (Code,  9  3271). — In  re 
MiUer's  Will  <Iowa)  105. 

A  devisee's  discharge  in  bankruptcy  fceld  not 
a  payment  of  certain  notes  owing  to  the  testa- 
trix, precluding  the  executors  from  selling  the 
land  devised  and  deducting  the  amount  of  the 
notes  from  the  proceeds,  as  provided  by  the  will. 
—In  re  Fusselrs  Instate  (Iowa)  503. 

Under  Code,  S  3279,  the  obligation  «f  dev- 
isees to  pay  specified  sums  to  persons  named 
held  reduced,  on  their  receiving  only  two-thirds 
of  the  lands  devised,  by  the  widow  electing  to 
take  ber  distributive  sluire. — McOnire  v.  Lnck- 
ey  (Iowa)  1004. 

WITHDRAWAL 

Of  pleading,  see  "Pleading."  {  & 

WITNESSES. 

See  "Evidence." 

Absence  of  as  ground  for  continuance,  see  "Con- 
tinuance." 

Change  of  venue  for  convenience  of  witnesses, 

see  "Venue,"  I  1. 
Comments  of  judge  as  to  witnesses,  see  "Oim- 

inal  Law,"  ilf.  ^ 
Experts,  see  ''Bridenoe,"  1 11. 
Opinions,  see  "Bvidenoe,'^  |  11. 

I  X.  Competemar. 

In  action  by  wife  against  father-in-law  for 
alienating  affections  of  ousband,  defendant  can- 
not object  to  teetimooy  of  wife  as  to  statements 
by  husband,  under  Code,  |  4007. — Ses'on  v.  Sex- 
ton (Iowa)  814. 

Code,  f  4607,  was  intended  to  protect  only 
marital  communications,  and  in  an  actisn  for 
alienation  of  affections,  plaintiff  may  testify  to 
acts  and  statements  of  her  husband  allowing 
former  existence  of  affection. — Sexton  v.  Sexton 
(Iowa)  314. 

In  an  action  against  a  married  woman,  where 
tlie  proceeding  is  adversary,  her  hustuuid  is  not 
a  competent  witness  against  her. — Weckerly 

Taylor  (Neb.)  254. 

In  A  criminal  case,  it  was  proper  to  exclude 
testimony  of  accused  as  to  wnat  his  wife  told 
him.  or  as  to  what  he  heard  her  say. — Orabow- 
ski  T.  State  (Wis.)  805. 

In  a  criminal  case,  held  proper  to  refuse  to 
permit  a  waiver  of  the  incompetency  of  ac- 
cused's wife. — Qrabowski  v.  State  (Wis.)  805. 

I  2.   ^—  TestlmoMy  of  pwrtica  or  pen|on 
Interested,  for  or  aB^lnst  repre- 
sentatlTes,  snrvivors  or  snooessors 
In  title  or  interest  of  persoiu  de- 
ooMod  or  Imeompeteat. 
*Tbe  question  of  the  competency  of  a  hosband 
to  testi^  with  respect  to  a  transaction  with 
hi»  deceased  wife  held  raised  too  late  when 
raised  after  he  has  testified. — Davis  v.  Hall 
Uowa)  122. 

*In  an  action  by  heirs  to  set  aside  a  tax  deed, 
certain  testimony  of  the  holder  thereof  held  in- 
competent, under  Code,  |  4604.— Grimes  El- 
lyson  (Iowa)  418. 


Under  Code,  8  4604,  a  ruling  excluding  certain 
testimony  regarding  an  agreement  between  dece- 
dent and  a  devisee  as  against  decedent's  widow 
held  not  affected  by  subsequent  testimony  of  the 
widow  concerning  the  same  transacticw. — 
Brandes  v.  Brandes  (Iowa)  409;  Ho:^  T. 
Same  (Iowa)  B02. 

Under  Code,  |  4004,  certain  testimony  held  In- 
admissible to  Bbow  an  agreement  between  dece- 
dent and  a  devisee  for  the  devising  of  the  prop- 
erty in  con^deratiOD  of  services  performed  by 
such  devisee. — ^Braodra  v.  Brandee  (Iowa)  ^9: 
lioyer  t.  Same  (Iowa)  502. 

Certain  person  held  incompetent  to  testif 
transaction  with  deceased  person,  under  C 
fi  4004. — ^McClanahan  v.  McGlanahan  (Iowa) 

833. 

*In  a  Bolt  for  the  specific  performance  of 
a  contract  between  complainant  and  a  decedent 
for  the  conveyance  of  land,  the  testimony  of 
complainant's  wife  as  to  matters  equally  witb- 
in  the  knowledge  ot  the  decedent  was  inadmie- 
slble.— Ayers  v.  Short  (Micfa.)  1115. 

*In  garnishment  proceedings  against  the  exec- 
utor of  an  estate,  me  judgment  debtor  is  a  par- 
ty interested,  and  Is  prohibited,  under  Gen.  St. 
1804,  I  5660,  from  testifying  on  behalf  of  the 
executor  for  the  benefit  of  the  estate  as  to  con- 
versations with  the  testator.— Pltiel  t.  Winter 
(Minn.)  073. 

*Id  an  action  by  a  married  woman  against 

the  representatives  of  a  decedent  to  «if<»<ce  a 
contract  with  decedent,  the  husband  of  the 
plaintiff  was  a  competent  witness. — Hiakett  v. 
Bourth  (Neb.)  900;  Lloyd  v.  Hiskett,  Id. 

In  an  action  on  a  note  by  tbe  legal  r^resmta- 
tives  of  the  deceased  payee,  certain  evidence 
by  the  defendant  Md  ^bluted  Ber.  Code 
18B».  I  5668.— Regan  t.  Jones  (N.  D.)  ffl3. 

In  an  action  on  a  note  bf  the  Icgnl  repre- 
sentatives of  the  deceased  payee,  defendant's 
testimony  Md  propwly  ex<dnded,  under  aectiea 
5653.  Bev.  C36de  1^.— Began  t.  Jones  (N.  D.) 

613. 

*On  a  claim  against  decedent's  estate,  claim- 
ant held  incompetent  to  testify  to  certain  pay- 
ments made  thereon  by  deceased  In  her  lifetime 
to  avoid  the  defuse  of  Umltations. — Pierce  t. 

Stitt  (Wis.)  479. 

*An  objection  to  the  competency  of  evidraee 
is  not  sufficient  to  exclude  the  evidence  becmnse 
of  the  incompetency  of  the  witness,  under 
Ber.  St  18S8.  {  4060,  in  relation  to  eridMice 
as  to  trausacti(ms>  with  i  decedent. — ^Wdla  t. 
Chase  (Wis.)  790. 

I  3.  SKKminatlom. 

*To  permit  the  asking  of  leading  questitHts 
held  proper  in  specified  cases.— State  t.  Drake 
(Iowa)  54. 

*RultngB  on  leading  questions  propoonded  to  a 
witness  on  direct  examination  are  within  the 
discretion  of  the  court. — State  v.  Drake  (Iowa) 

54. 

Where,  in  a  rape  case,  almost  tbe  entire  dirert 
testimony  of  tbe  prosecoUix.  who  was  apparent- 
ly a  willing  witness,  over  15  years  of  age.  was 
elicited  by  extremely  leading  qnestions,  without 
any  attempt  to  obtain  her  answers  in  some  other 
way,  an  abuse  of  discretion  is  shown. — State  t. 
Hailett  (N.  D.)  617. 

*Whether  leading  questions  shall  be  permitted 
is  largely  discretionary  with  the  trial  court,  and 
its  rulings  will  not  -be  disturbed  unless  It  a 
apparent  that  the  discretion  was  abased  to  tlie 
prejudice  of  the  aro«Uant — State  t.  Haalett 
)N.  D.)  617. 
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Whether  witnesses  are  unwiiliog  so  that  lead- 
ing Questions  may  be  asked  them  helA  to  be  for 
the  determination  of  the  court. — State  t.  Gam- 
bron  (S.  D.)  241. 

*A  memorandam  made  bj  a  justice  of  the 
peace  at  the  time  of  writing  a  note  and  mort- 
fmge  heid  properly  used  to  refresh  his  memory 
when  testifyinf;  as  to  the  transaction. — McConrt 
V.  Peppard  (Wis.)  809. 

S  4.  ^—  Oross-axMBlKStlom  and  le-ez- 
amlBatl«B, 

*0n  a  prosecution  for  maintaining  a  liouttr 
nuisance,  a  certain  Question  to  defendant  held 
not  proper  croas-examinatioD. — State  t.  Gam^ 
bell  (Iowa)  395.- 

*Plaintiff  held  entitled  to  nhow  that  she  had 
paid  her  rent  for  houses  in  which  she  had  lived, 
in  rebuttal  ot  evidence,  on  cross-examination, 
that  she  had  lived  in  variona  houses,  to  impeacli 
her  credibility. — Farrell  t.  City  of  Dnboque 
<Iowa)  686. 

'Where  defendant  in  a  criminal  case  offers 
himself  as  a  witness,  he  is  subject  to  the  same 
rules  as  to  cross-examination  as  other  witnesses. 
—NickoliMcli  V,  State  (Neb.)  895. 

On  the  trial  of  a  charge  of  rape,  where  the 
state's  case  depends  almost  wholly  on  the  tes- 
timony ot  the  prosecutrix,  ample  latitude  in 
cross-examination  should  be  allowed. — State  t. 
Ilazlett  (N.  D.)  617. 

*In  a  prosecntion  for  rape,  it  was  error  to  so 
restrict  the  cross-examination  of  the  prosecu- 
trix as  to  not  affoM  full  inqniry  into  faf^ts  and 
circumstances  which  might  aid  the  jury  in  de- 
termining the  weight  and  credibility  Of  her 
testimony.— State  v.  Hazlett  (N.  D.)  617. 

*An  opportunity  to  cross-examine  is  a  matter 
of  right,  but  the  latitude  and  extent  of  the 
cross-examination  rests  largely  In  the  discretion 
of  the  trial  jndge.— State  t.  Foster  (N.  D.) 

938. 

In  an  action  for  injuries  by  the  accidental  or 
intentional  discharge  of  a  revolver,  refusal  to 
permit  a  witness  to  testify  concerning  a  con- 
versation had  between  defendant  and  another  on 
cross-examination  held  error. — Baxter  r.  Krain- 
ik  (Wis.)  S03. 

On  a  criminal  prosecution,  held  that  there  was 
no  error  in  overruling  an  objection  put  to  ac- 
cused on  his  cross-examination,  as  to  whether 
certain  conduct  on  his  part  was  not  an  endear- 
or  to  build  up  his  case.— Grabovskl  t.  State 
(Wis.)  805. 

Certain  explanation  of  a  witness  on  redirect 
examination  as  to  testimony  on  cross-examina- 
tion held  proper. — Grabowski  t.  State  (Wis.) 
805. 

i  S.    CTcdlbility,  Impesclmient,  oontva- 
dlotloB.  and  corrobormtloii* 
Certain  testimony  held  admimible  as  bearing 
on  the  weight  of  the  evidence  of  a  witness. — 
State  T.  Koiler  (Iowa)  391. 

*The  extent  to  which  counsel  for  accused 
might  cross-examine  the  sheriff  as  to  his  enmity 
toward  accused  determined. — State  Seery 
(Iowa)  511. 

*It  is  not  reversible  error  to  exclude  evidence 
tending  to  impeach  a  witness  on  an  unimportant 
point. — Bialy  v.  Krause  (Mich.)  149. 

Where  a  witness  on  a  former  trial  is  outside 
the  jurisdiction  of  the  court  at  the  time  of 
the  second  trial,  and  his  testimony  on  the 
first  trial  is  received  in  evidence,  it  is  not  com- 
petent to  impeach  him  by  proof  of  self-con- 
tradictory statements  made  out  of  court,  unless 
his  attention  was  called  to  them. — Lerum  t. 
Gevin«  (Minn.)  967. 


Evidence  as  to  the  bad  repatatioii  for  truth 
of  a  detective,  at  a  date  so  remote  as  not  to 
reasonably  bear  on  his  reputation  at  the  time 
of  testlfTing,  is  properly  excluded. — State  r. 
Bryant  (Minn.)  974. 

*It  is  not  competent  by  way  of  impeachmrat 
to  ask  a  witness  on  cross-examination  if  he  had 
ever  been  arrested  for  crime  or  was  in  attend- 
ance in  custody  of  the  sheriff. — State  y.  Bryant 
(Minn.)  974. 

On  a  subsequent  trial,  evidence  of  a  decvSbed 
witness  taken  at  a  second  trial  cannot  be  im- 
peached by  showing  that  some  of  his  statements 
at  the  first  trial  are  incon«tistent  therewith. — 
Omaha  St.  By.  Co.  v.  Boesen  (Neb.)  303. 

Where  the  prosecuting  attorney  on  cross-ex- 
amination of  an  accused  asks  him  if  he  has  not 
been  guilty  of  a  similar  offense  at  another  time, 
he  is  concluded  by  the  answer. — Nickolizack  v. 
State  (Neb.)  895. 

*A  witness  cannot  be  cross-examined  as  to  any 
fact  which  is  irrelevant  to  the  issues  to  contra- 
dict him  by  other  evidence  if  he  should  deny 
it.— Nickolizack  t.  State  (Neb.)  895. 

Where  the  facts  sought  to  be  established  by 
cross-examination  to  discredit  a  witness  are 
such  as  detract  from  his  credit  in  the  particu- 
lar case,  the  rule  forbidding  the  conti-adiction 
of  a  witneii  on  collateral  matters  does  not  ap- 
ply.—State  T.  Malmbeis  (N.  D.)  614. 

*0n  cross-examlnatton  the  examining  party 
has  right  to  Intern^te  the  witness  as  to 
specific  facts  tending  to  show  any  motlTe  for 
falsifying.— State  t.  Malmberg  (N.  D.)  614. 

Where  a  party  seeks  to  show  that  an  adverse 
witness  should  be  discredited  by  ill  will,  he 
has  the  right  to  show  so  much  of  the  facts  as 
may  be  necessary  to  inform  tte  jury  of  the 
cause  of  the  improper  influence. — State  t.  Malm- 
berg (N.  D,>  614. 

In  a  prosecution  for  rape,  it  was  error  to  ex- 
clude impeacliing  testimony  for  which  sufficient 
foundation  had  been  laid  In  the  cross-examina- 
tion of  the  proseeatrix.— State  t.  Haslett 
OH.  D.)  617. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Mechanics* 

Liens." 

*One  who  clears  a  tract  of  land  under  a  pur- 
ported contract  for  the  purchase  of  the  laud, 
which,  by  reason  of  tndefiniteness.  is  not  sus- 
ceptible of  enforcement,  held  entitled  to  recover 
for  the  work  done  by  him. — ^Buck  t.  Pond  (Wis.) 
009. 


See  "Process." 


WRITS. 


PartictUar  writ*. 


See  "Certiorari";  "Execution";  "Garnish- 
ment," i  2  ;  "Habeas  Corpus"  ;  "Injunction"  ; 
"Mandamus"  ;  "Quo  Warranto"  ;  "Replevin." 

Writ  of  error,  see  "Appeal  and  Error." 


See  "Torta.** 


WRONGS. 
YEAR. 


Agreements  not  to  be  performed  within  one  year, 

see  "Frauds,  Statute  (rf."  S  8. 
Estates  for  years,  see  "Landlord  and  TenanL** 


*  Point  anmototML  Bee  sjllabM. 
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